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MEMORANDUM

To: All Members, House Labor and Commerce Committee
From: Roger Poppe, Committee Staff

Date: March 20, 1985

Subject: Overview, HB 266

ON March 20, 1985, the House Labor and Commerce Committee met in
Room 102 of the Capitol Building from 1:15-2:45 on HB 266, An Act
relating to employment prrference for state residents.

The material on this bill came in too late for me to analyze it
properly. However, local, hire Issues have been introduced through
various bills and resolutions in every session of the legislature for
some years now. Lastsession HB 424 by McBride, and SB174 by
Josephson, both dealt with this issue. This session, there is a bill
that is almost word for word identical to HB 266 in the Senate, which is
SB 191. Some of the material in your back-up file has been obtained
from the sponsor of SB 191, since it is also applicable to HB 266.

The whole issue of the state®s right to hire in-state residents for
major construction projects has been r®»Jng on for a long time. The
State has tried, with mixed results, r put into effectXme sort of
local hire preference for state residents who are being passed by for
work in favor of outside laborers. Sometimes this 1is because the
outsiders are willing to work for lower wages than Alaskans, often in
non-union situations; other times it is because the major companies
doing the construction have long-standing working relations with outside
labor, and so they bring up their "friends" from outside to hold down
not only the upper level supervisory and management positions, but also
the higher paying actual construction jobs on the site.

In an effort to combat this, the state has tried to require varying
length-periods of residency in different programs, which have been cut
down by various U.S. Supreme Court decisions so that the maximum lengtu
of residency is 1 year for most programs, and as little as 30 days for
other things like being able to vote. Hence, residency has not been
entirely successful as a means of nsuring that local people get hired.
A similiar problem has been fought around not only local hire, but the
land lottery program, the permanent fund dividend check, and other state
programs as well. This legislation, and other similiar bills that will
be heard in Committee next week, are all part of a larger pattern of
attempts to deal with the issu .of local preference in the job market.

From the U.S. Supreme Court"s point of view, many local hire laws
are contrary to the Privileges and Immunities Clause of the U.S.
Constitution which states, in effect, that "the citizens of each state
are on the same footing with the citizens of other stares, so far as the
advantages resulting from citizenship in the states are concerned," or,
the right to pursue a livelihood in a state other than ones own. A
recent Wyoming Supreme Court decision in your file has thrown a new
wrinkle on this area, which the sponsor will be discussing.
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SUBJECT: Alaska Hire (Work Order No. 14-0485)

TO: Senator Victor 1lischer

FROM: Teresa B. Cramer C A jBraaa*A-/
Legislative Counsel A

You have asked for a bill providing for the strongest Alaska
resident hire permissible under the constitution, and to
apply that law to public and, if possible, private employ—
ees. Given the present state of the law, it is not possible
to draft a bill that would withstand constitutional scrutiny
without specific information about the particular harm that
out-of-state employees create for Alaska residents and a
close connection between the demonstrated harm and the
remedy created in the bill.

Alaska currently has a strong local preference law for state
funded construction projects. AS 36.10.010 provides 1in part

() In the performance of contracts let by a munic—

ipality for construction . . . 95 percent residents
shall be employed where they are available and qual —
ified. If 10 or fewer persons are employed under the
contract, then 90 percent residents shall be employed
where they are available and qualified. In all cases
of public works projects, preference shall be given to
residents.

(b) When a construction project is partly or wholly
funded by state money and the state ... is a
signatory to the construction contract, the contract
shall require that the worker hours on a craft-bv-craft
basis shall be performed at least 95 percent bv bona
fide state residents. If 10 or fewer persons are
employed under the contract, then 90 percent residents

shall be employed where they are available and aual-
ified. 4



Senator Victor Fischer
February 14, 1S85
Fage 2

The statute as it now reads could be subject to constitu-—
tional challenge under the Privileges and Immunities clause
and a strong showing would be required to support Iit.

Two recent cases of the United States Supreme Court have
examined local hire laws. In White v. Massachusetts Council
of Construction Employees, 460 U.S. 204, 75 L.Ed. 2d 1

1983) , the Court held that the City of Boston"s resident
work Tforce preference (requiring employment of at least 50
percent bona Tfide residents of Boston on construction pro-—
jects funded in whole or in part by the city) did not
violate the Commerce Clause of the U.S. Constitution. The
court reasoned that Boston was a market participant rather
than a market regulator, entitled to favor its own citizens
over others while acting in a proprietary manner. The court
noted that the record did not support a finding that the
preference would have a "significant impact” on firms
employing out-of-state residents.

Under White, Alaska can favor 1its own citizens while acting
as a market participant without violating the Commerce
Clause. Measures that required others to favor Alaskans
over out-of-state residents would be subject to Commerce
Clause and Privileges and Immunities prohibitions. White
and Hicklin v. Orbeck, 437 U.S. 518 (1978).

However, 1in a later case, United Building and Construction
Trades Council v. Camden, 104 S.Ct. 1020, 79 L.Ld. 2d 249
(1984), the Court examined a similar ordinance and found
that the ordinance appeared to violate the Privileges and
Immunities clause of the U.S. Constitution. The distinction
between market participant and market regulator that the
court relied on in White did not dispose of the Privileges
and Immunities 1issue. "The clause imposes a direct restraint
on state action in the interests of interstate harmony.

The Court noted that a state may discriminate

against citizens of other states where there is a
"substantial reason" for the difference in treatment.
"The inquiry in each case must be concerned with
whether such reasons do exist and whether the degree of
discrimination bears a close relation to them."™ As
part of any justification offered for the discrimina—
tory law, nonresidents must be somehow shown to
"constitute a peculiar source of the evil at which the
statute is aimed."



Senator Victor Fischer
February 14, 1985
Page 3

United Bide a Construction, 52 LW at 4191, citations omit-
ted. The record in the case was 1insufficient to determine
whether there was justification for the discrimination,
since the case was heard initially by the New Jersey supreme
court without a trial. The Court remanded the case to the
state court to permit Camden to attempt to justify the dis—
crimination against citizens of other states.

The Seventh Circuit Court of Appeals considered both White
and United Bldg & Construction when it overturned an
Illinois preference law as violating the Privileges and
Immunities clause. W.C.M_. Window v . Bernardi, 730 F,2d 486
(1984). The court noted that Illinois had offered no
evidence of the benefits of a residents-preferer.ce law in
dealing with a problem crt *ed by nonresidents and suggested
the kind of evidence needec to meet a challenge under the
Privileges and Immunities clause.

We are not told the unemployment rate in Illinois®
construction industry, what such unemployment costs the
state, whether it would be significantly increased by
throwing open public construction projects to non-—
residents (which might just cause a reshuffling of jobs
between public and private projects), and whether the
costs -- if any -- to Illinois of allowing nonresident
labor on such projects, costs in higher unemployment or
welfare benefits paid unemployed construction workers
or their families, are likely to exceed ar.y cost sav-—
ings in public construction from hiring nonresident
workers.

If | may ke ef further assistance, please advise.

TIC:®jb
J11 /7«5



tion of the questionnaire system), wc
should ojil for the inlerprctal. rthat effec-
tuates the plain Congressional intent. Anil
there are clear expressions of Congression-
al commitment to random selection. We
should thus decide vvhat constitutes a sub-
stantial failure to comply with the Act in
Ii?ht of the overall Congressional purpose
of randomness. The majority ignores that
purpose, sweeping it under the rug hy
characterizing any attention to question-
naire return as "conscription.*' Congress
may not have intended a generally applica-
ble system of "conscription.” lint given
the repeated references in the legislative
history to the goal of "random selection”
there is no doubt that Congress intended
some reaction by the clerk to a response

rate as extremely low as that alleged in
this ease.

The majority's references to Gomelz'
sixth amendment rights are mystifying and
lead away from the central problem of Con-
gressional intent. This court has acknowl-
edged that the Act may require a more
perfect cross section than the constitution.
SVve I'nitcd Stairs e DrUinycr, 172 F.2d
310, 305 (7th t'ir'72), m " tfrnml, 110
.S, 17D, KL S.Ct, Hilt, :ir» L.Ed.2d 701
(IN?-21. Whatever the relationship between
the r-ixth amendment and the Act, Gometz,
has not made a sixth amendment claim and
the majority's discussion of the amendment
serves merely to confuse.l Certainly the
majority does not believe that Congress
lacks power to prescribe jury selection
standards more rigorous than the minimum
intended hy the framers.

In summary, | do not think that any level
of nonresponse constitutes a JIer SC viola-
tion of the Act, Imt a 707* nonresponse
coupled with a showin% of substantial un-
representativeness of the jury panel would
so far depart from the principles of the
Jury Selection and Service Act that a viola-
tion would he shown. The only thing that
is before us now is whether a hearing
should lie provided in which the defendant
3. In_liis, reply hiid, Gouti'll *|h¥ ifk;tlly ths.v

JAny sivP* simmiliiry (ms to hisdial*
lunge lo (he jury pool aiul ciiliri/ttl ilu* gown*

would have the burden or showing the <
ond prong of the requirements for a viola-
tion—substantial unreprescntativem-s ,f

the resulting panel in a cognizable cate?o-

ry. This seems to me to be a minim:lot

view of our obligations to enforce the Jury
Selection and Service Act

For these reasons, | respectfully dis-<-it
with respect to the claim based on nonre-
sponse to questionnaires.

W.C.M. WINDOW CO.. INC,, el at.
I'lainlllifvAppclicces,

)

K, Allen IIEKNAUDI. Director ol tin*
Department of Labor, State of
lllinois, Defendant-Appellant.

No. 80-1181

United State-. Court of Appeals,
Seventh Circuit,

Argued Jan. 10, IDSI.
Decided March Iti, 1081.

As Amended on Denial of Rehearing and
Rehearing En Banc May 11, 1081

Director of Illinois Department of Li-
bor appealed from a decision of the United
States District Court for the Central Dis-
trict of lllinois, Michael M. Milim,.)., enjoin-
ing him from enforcing Illinois" preference
h. The Court of Appeals, I'osner, Circuit
Judge, held that: (1) District Court was not
required to abstain in favor of state court:
(2) MMinois preference law violated com-
merce clause; () law was prima facie un-
lawful under privileges and immunities
clause; and (12 state failed to satisfy bur-
den of justitying law’s discriminat'nn

im-nl fur tiling coiiMiioliun.il caves in ic'ponvc
(0 his Malutory arguments.

I TRl _nonresidents under privileges and
J JJC i fMir.it®

W.CM. WINDOW CO.. INC. v. HKKNAIIDI iy
Client7JOFJd4M (1S.54)

federal claim_because tribunal has pecuni-
ary interest in outcome,

8. Administrative Lasv and
¢=-22")
Habeas Corpus

"t knmunities clause,

re Affirmed. I'rredure

|. Courts «=>305(7> o
Unler Younger, federal district court

irjy not enjoin state criminal prosecution in
c-si! rights suit, provided that plaintiff in
»Uit ran raise his federal claims in state
court hy way of defense to prosecution. -12

UJ5.CAA. 4 10Si.

X. Courts c:r,I)R(ZZ, _ ,
Younpcr doctrine includes eases in

which state civil proceeding sought to he

enjoined in civil rights suit involves impor-

tin', state interests. 42 U.S.C.A. 4 1083,

J. Injunrlinn O I. H5M)
Injunction is extraordmar%

. ary  remedy,
ramly available as matter of rig

ed, it would prevent government of

of statute.
L Courts 030811)

Federal court injunction which, if
rran'.ed, would prevent government offi-
rials from proceeding under statute found-
ed on important state interests against vio-
lator of statute would offend comity and

federalism.

Wle; "30 & Injunction 016

WARY: | iy
m =V tdsin'iff has adequate remedy at law.
1*7r o1m- Injunrlinn C=tf,
fcfr-i Ilaintiff has "adequate remedy at
[V Prc.cIu&Ji"C issuanee of injunction.
XItyr] Elalln.n f can assert ground on which
A swks injunction as defense to very pro-
to which injunction would put a
Stc publication Word* ami I'lna’cs
r- ,.'cr juilivial constimtions ami
definitions.
IXTvCoun* <=1y 11
........ P doctrine is inapplicable when

Apunal is vieemed to have prejudged

t and nev-
er more extraordinary than when, if gre}nt-

icials
frmn proceeding nti«!>, -tatute founded on
important stale inters -is against violator

Injunction will not he issued when

Exhaustion of remedies requirements
in administrative and habeas corpus cases
are satisfied whr-n adverse pr<cedent
makes remedies futile as practical matter
to piliriju.

9. Conslilutional Law &~-2(I7(l

Privileges and immunities clause of
Federal Constitution does nut protect cor-
porations L'.S.t' A Const. Art -I. 52, cl.
L
ll. Cnnslilutional Law C=2K7i 11

rnincorporated assorialion is not "eili-
zen" within meaning of privilege-- and im-
munities cla'ise. 1 S.CA. Cmi-t Art |

42 el 1; 1LS.il A eh, H.r 1*3; el S
r2-1-7; eh 120, r M- LVHIail 1L

Il. Constitutional Law 012JP 1

Under Illinois law, association may
bring equity suit mi basis th.it, law violates
its member's righto an-Lr pt-bib-gox_and
immmiite s elam-e. even though asKfl"i:ilioil

has no rights under rlnie-c.  U.17CA
Const. Art. 1. 2, el I, 1IS.ITA cl,
HIM; ch. 38 r2-by ch 2L 1
L7(1Kail 1L

12. Federal Coutts c=|s
Equities did not require disiri'-t e-iurt

to abstain in favo,- of state court, io whieli
suit was fih-d on «vii" day a> fkral civil
rights action, mi elcv'laiige to Illinois pref-
erenee law where state was n»| sufficiently
exercised about contractors' apparent vi«'
tious of preference law to bring crimii..
quasi-criminal img a%ainst lla-m,
policy underlying Preference aw was less-
central to goals of -;ate government than
protecting health, safety and morals of its
population, contraetors would have no prac-
tical remedy in state courts if state courts
adhered to prior decision upholding prefer
euee law against identical challenge, anil
individual federal plaintiffs might have a,
slate court remedy at all for violation ol
privileges and immunities clause. 1'S("A



too

Const. Art. 4.5 2. ¢l. 1 [I.S.H.A. ch. 48,
r9200-274.

M. Constitutional l.aw ©=32

~ Commerce clause contains implicit pro-
hibition, enforceable hy courts without con-

mresMonal action, of state’s discriminating
mgainst or unduly hardening interstate
commerce. L'S.C.A. Coost. Art. 1, § 8, cl.

[I. Commerce ¢=5l

State may not erect a tariff wall pro-

tecting its industries from competition of
industries in other states and in foreign

countries merely to promote economic wel-

fare of its own citizens. U.S.C.A. Const.
\rt. 1.4 8, cl 3

[*» Commerce C=>11

Fact that state's tariff might have only
a small effect on interstate trade would not
sive it from invalidation under commerce
danse. U.S.C.A. Const. Art. 1, 58, cl. 3.

IIl. Commerce 082.2.7

If linois limited preference law to
construction project financed in whole or in
part or administered by state, law would
«'t violate commerce clause, U.S.C.A.
Const. Art. 14 8, cl. 3.

17. Commerce ¢=52,23

Where school hoard's Window-ref)lace-
merit project was not even partially fi-
nanced bﬁ state or being administered by
ff.ate, school board was "market particl-
pant" and state was "regulator" for pur-
pose of evaluating Illinois" preference law-
under commerce clause. 1lI.S.H.A. ch. 122,
£r817-|113to 17-13; US.C.A. Const. Art. 1.

, ¢l 3.

18. Commerce ©=50

For purpose of evaluating state law
under commerce clause, any consideration
of impact on interstate commerce is pre-
cluded until state is found to he regulator
of rather than participant in market. U.S.
CA. Const. Art. 1,48, cl. 3.

19. Federal Courts ©=930

Summary affirmance does not commit
Supreme Court to details of lower court's
opinion.

20. Commerce ©=T1
Preferring welfare of residents to that
of nonresidents is not a good defense under
%ognmlerge clause. U.S.C.A. Const. Art. 1,
Ll 3.

21. Commerce ©=82.25

lllinois preference law, requiring that
contractor on any public works project or

improvement for state or any political sub-

division nr other governmental unit employ

only lllinois laborers unless contractor cer-

tifies that Illinois laborers either an- not
available or are incapable of performing
particular type of work involved, violated
commerce clause.  IIL.SH.A. ch. 38
HH 101).7-8-3[a)(3), 1IKI5-11-1(a)3); ch. IS,
rr 200274 42 USCA. 4 1183 US.
C.A. Const. Art. 1,48, cl. 3.

22. Constitutional Law ©=10(1)
Court should not decide constitutional
question unnecessarily.

23. Federal Courts 0=753

Although judgment would he the same
whether lllinois preference law violated
commerce clause, as found, or privilege?,
and immunities clause, where ruling on
privileges and immunities issue might avoid
necessity of remand should review of deri-
sion lie sought and granted and Supreme
Court disagree with Court of Appeals' in-
terpretation of commerce clause, ruling
might also help Supreme Court to decide
whether case merited further review, and
commerce clause and privileges and immu-
nities clause were closely related in action,
Court of Appeals would address privileges
and immunities issue. IIL.S.H.A. ch. 38,
HI 100.7-8-3(a)(3), 1005-1)-1(a)(3); ch. 48,
1274; 42 US.C.A. 4 1083; U.S.C.A. Const.
Art. 148 cl. 3; Art. 4,42 ¢l L

21. Constitutional Law ©=207(2)

Public Contracts ©=2

Illinois preference law, requiring that
contractor on any public works pr(y'ect or
improvement for state, political subdivision
or other governmental unit employ only
Illinois laborers unless contractor certifies
that lllinois laborers either are not availa-

Cllg +«7)OF.i<UW (ISM)

ble or arc incapable of performing particu-
lar type of work involved, was prima facie
unlawful under privileges and immunities
clause. II1.S.H.A. ch. 38, Ui 1005-8-3(a){3).
1105 9-4(a)(3); ch. 48. 9274; 42 US.CAA.
41883, US.CA. Const. Art. 4, 82 cl. L

25. Constitutional Law ©=207(1)

Unqualified language of privi‘eges and
immunities cIausePermit g states to keep
out nonresidents if they constitute a "pecu-
liar source of evil" permits state to keep
out nonresidents who l.avc been exposed to
some communicable disease of which slate
is still substantially free. U.S.C.A. Const,
Art. 44 2. ¢l L

L. Constitutional Law ©=207(1)

Under privileges and immunities
clause, there must lie some evidence of
benefits of residents-profereuce law in deal-
ing with problem created hy nonresidents.
US.C.A. Const. Art. 4,4 2, cl. L

21. Statutes 0=282

"Evidence" in iC. technical legal sense,
is not essential win n i-sue is not apolica-
tion Imt validity of statute.

28. Constitutional Law ©=2I)7(H

Where lllinois, although having full op-
portunity in preliminary injunction prnci + |
ing to put into evident/ acts justifying
preference law, and allhot;,- N having access
to data that might illuminate costs and

benefits of law, failed to present any infor-

mation. statistical or otherwise, concerning

benefit of law, state failed to satisfy bur-

den of justifying law's discrimination
against nonresidents tinder privileges and
immunities clause, 1IL.S.H.A. ch. 38,
99 1005-8-3(a)(3), 1005-1)-I(a)(3); ch. -IS.
1274; 42 U.S.C.A. § 1983, U.S.C.A. Const.
Art. 4,82 cl. L

29. Constitutional Law 0=18(0)

Althoth burden of proving that state
statute violates privileges and immunities
clause is on plaintiff, once be shows that
statute discriminates exclusively against

nonresidents in the pursuit of common call-
ings. state has burden of justify ing discrim-

ination or, at the very least, 0 producing

some evidence in justification of it. U.S.
C.A. Const. Art. 4,82, cl. L

rnia Rosen, Asst Atty (leu.. Chica-
go. I, for defendant-appellant.

M. Barry Forman, St. Louis, Mo, for
plaintiffs-appellces.

Before FELL. CUDAHY mid POSSKIt.
Circuit Judges

I'0SS'FK, Circuit Judge

E.  Allen llernardi, tin- director of the
Ilinois Department of Labor, appeals from
a decision enjoii ing him from enforcing
Illinois" Preference to Citizens on Public
Works Projects Ad. IIl P.cv Stat 1l)«l. ch.
JK, rr 2ii9-271  The Act (in paragraph 271)
provides that the contractor on ‘any public
works project or improvement for the State
of Illinois or any political subdivision, mu-
nicipal corporation or ntlv-r ?overnmental
unit thereof shall employ only Illinois la-
borers oil sui'h project or improvement,”
unless tim eontrartor certifies, and the con-
tracting officer finds, that lllinois laborers
eitl 'C “are not available, or are incapable
of performing tic. particular type of work
involved . ,.” Violation of the preference
law (as it is called) is a misdemeanor pun-
ishable by a maximum jail sentence of 30
davs and a maximum fine of 8701L See
Il Rev.Stat.19SI. cli. IS, 9274; ch. 38,
99 l00.7-S-!(a)(3), 100.3-9-1(a)(3). Tin- dis-
trict court held that the law violates both
the privileges and immunities clause of Ar-
ticle 1V, section 2 of (ho Consiitution ("The
Citizens of each State shall he entitled to
all Privileges and Immunities of Citizens in
tin several Slates"), and the onmmcru’
clause of Article I. section 8 ("The Con-
gress shall have Power ... To regulate
Commerce with foreign Nations, and
among (lie several States, and with the
Indian Tribes").

The public school board of Decatur. Illi-
nois hired the W.CM. Window Company,
an lllinois corporation, to replace some win-
dows. W.C.M. subcontracted the work In
Cminm Contracting Company, an unincor-
porated association of Missouri residents.
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On April 12. 1983, Bernardi brought suit in

court against W.CM. and Custom,
asking that they ho enjoined from violating
ihe preference law. On the same dav,
A C M., its president, and three individuals
m are members of Custom Contracting
brought this suit (mi'Vr 12 U.S.C. 4 1983/
gainst R'rnardi, and asked the district
"Inrl to issue a temporary restraining or-
der to prevent Bernardi from Eroceeding
villi his state court actio. The district
"tirl isMtcd tte order and later converted
it into a permanent injunction.

[1.2] The first question wo consider is
whether the district court should have ah-
'tained, under the doctrine of Younger r.
lhinin -100 US. 37, 1 S.Ct. 74, 27
LEd.2d fiCH (1971), in favor of the stale
eourt in which fiernardi had filed his action.
*The other grounds for abstention urged hy
the state eleary have no meri ) Yuunyer
held that a federal district court may not
mmwjor. a state criminal prosecution in a civil
rights suit, provided that the plaintiff in
that suit can raise his federal claims in
«date court hy way of defense to the prose-
cution. its doctrine has since been expand-
ed to cases where a slate civil proceeding
sought to he enjoined involved "important
tatc interests.”  See, e% Middlesex
founty Ethics Coniin. v. Garden State
liar Atts'h), 457 U.S. .123, 432, 102 S.Ct.
2315, 2521-22, 73 L.Ed.2d 110 (1982) (state
proceeding to discipline a lawyer for uneth-
ical conduct); see also Ciolti'v. Count)/ of
Cook, 712 F2d 312, 313 (Tth Cir.l983L;
Cate v. Oldham, 707 F.2d I17r(i, 1183 (11t
Uir.1983); Coruzzi v. State ofNew Jersey,
705 F.2d GSR, (19091 (3d Cir.1983). We
must consider whether “important state in-
terests" are involved here, ami also the
significance of the facts that (1) the plain-
tiffs in the federal court action and the
defendants in the state court action are not
identical and (2) the lllinois Supreme Court
in Heoplc ex ret. Holland . Ulc%h Con-
struction Co.. til 111.2d 258, 335 N.E.2d 409
11973), upheld the preference law against a
challenge based on the same grounds
urged hv these plaintiffs.

13-01 The Younger doctrine is based
on, and its contours established hy, two
principles of equity jurisprudence. The

first is that an injunction is an extraordina-

ry remedy, rarely available as a matter of
H%ht and never more extraordinary than
w

ment officials from proceeding under a

statute founded on important state inter-

ests against a violator of the statute; such

an injunction would offend comity and fed-

eralism. The second principle is that an

tirf has an adequate remedy at law, which
he does if be can assert the ground on
which he seeks ,m injunction as a defense
to the very proceeding that the injunction
would put u stop to.

Although the plaintiffs apparentlg did vi-
olate the lllinois preference law, the state
was not sufficiently exercised about the
violation to bring a criminal proceeding, or

even a quasi-criminal proceeding as in Mid-
dlesex. It was conteiK to seek an injunc-

tion against continuing the violation. This
is some evidence that an injunction against

Bernardi's state eourl action would not im-

pair "important state interests,” though
not much evidence; the state may simply
have believed that, in the circumstances, an
injunctive remedy would lie cheaper, swift-
er, and more efficacious. An additional
point, however, is that the policy underly-
Ing the preference law is less central to the
goals of state government than protecting
the health, safety, and morals of Its popula-
tion—the types of interest involved in cases
where abstention under the Younger doc-
trine has been ordered. Thus, both the
nature of the remedy sought hy, and more
important the underlying right asserted hy,
the state in its suit mak the remedy that
these plaintiffs are seek ng less invasive of

state sovereignty than in the usual Young-

er case.

17.8) Moreover, the plaintiffs may not
have "an adequate opportunity in the state
proceedings to raise [their& constitutional
challenges."  Middlesex = County Etliirs
Comm. v. Garden State liar Assn, supra,
Mil U.S. at 432, 1(12 S.Ct. at 2521-22. Al-

en, if granted, it would prevent govern-

in%'unction will not he issued when the plain-

nmsiB m m

W.C.M. WINDOW CO.. INC. v. IIKUNAItDI <)
Clicu 730 FJd 4H6 (19%41

though this quotation could he taken to
refer just to procedural obstacles to raising
a federal claim in state court, rather than
also to any substantive obstacle created hy
adverse ﬁ[ecedent, we know from Gihsou
V. Rcrrg ill, 411 U.S. 501, 577-79, 93 S.Ct.
1(189. 1097-98, 30 L.Ed.2d 488 (1973) (cited

approvingly in Middlesex I, that the Young-

er doctrine is inapplicable when the state
tribunal is deemed to have prejud?ed the
federal claim because the tribunal has a
pecuniary interest in the outcome (see also
Cnitcd Church of tlir Medical Center e
Medical Center Comm'u, 089 F.2d 093,
099-700 (7th Cir.1982)); and maybe other
types of prejmlgment also make the doc-
trine inapplicable. The analogous require-
ments of exhaustion of remedies in admin-
istrative and in habeas corpus cases are
satisfied when adverse precedent makes
the remedies futile as a practical matter to
pursue. Sec Layton v. Carson, 479 F.2d
1275, 1270-77 (5th Cir.1973) (per ciinarn);
see also Carter i\ Estelle, (177 F.2d 427,
410 (5th Cir 1982); 1I'M r. llcrgluml. 011
F.2d 710, 717 (8th Cir.l"J79).

If the Illinois courts were certain to ad-
here to lllcigli in Bernardi's suit against
the contractors, the contractors would have
no practical remedy in the state courts, so
that their only federal remedy (if we ab-
stained) would he to ask the United States
Supreme Court to review the inevitable
judgment against them in the state courts.
The Supreme Court's heavy workload,
which prevents it from accepting more than
a tiny fraction of the requests for review
that It gets, would make this route a chan-
cy one. And we doubt that the Court
would want us to add to its workload by
expanding the Younyer doctrine. But the
lllinois Supreme Court might he willing to
reexamine lileigli in light of the U.S. Su-
E[emq Court's subsequent decisions in
licklin v. Orhrek, 437 U.S. 518, 98 S.Ct.
2182, 57 L.Ed.2d 397 (197?, and United
flidg. (0 Construction Trades Council r.
Mayor A Council of Camden. — UJS.
— - 100 SCt. 1020, 7!) L.Ed.2d 219 (1984)
the latter decided after argument in this
case. The discussion of the privileges and
immunities issue in lileiyh has been"termed

"cursory" in a decision which states that
Hirktin * presumptively overruled” lileiyh.
Neshnminy Constructors, Inr, r, Krause,
181 N.(.Super 370, 384 n. 0. 437 A.2d 733,
737 n. 0 (I'li. 1981), modified (on unrelated
grounds) and affirmed, 187 NJ.Supor, 171,
153 A.2d 135!) (App.Div.1982) (per curiam)
And we arc (old Dial the lllinois Supreme
Court has recently heard argument m a
lcl'rllsg |i_n which it is being asked to overrule
cigh.

Huf.lin invalidated under the privileges
and immunities clause an Aln-ka statuli

that required all emplojment, whether pub-

lic or private, that was connected will oil
and gas leases to which the slate was a

party to lie offered first in Alaska resi-
dents. The Supreme Court's opinion is nar-

rowly written, however, and emphasizes
facts that haw no exact counterparts in the
present case. One such fact is that “the

major cause of Alaska's high unemploy-

ment was not the influx of noiiresideuls
seeking employment, hut rather the fact
that a substantial number of Alaska's job-
less residents—especially the iincmplovet'
Eskimo and Indian residents—were unable
to secure employment either because of
their lack of education and job training nr
because of their geographical remoteness
from job opportunities." 437 U.S. at 520-
21, 9> S.Ct. at 2187-88. Anothoi is that "a
highly skilled and educated resident who
has never been unemployed is entitled to
precisely the same preferential treatment
as the unskilled, habitually unemployed
Arctic Eskimo enrolled in a job training
program." Id. at 527, ¢8 S.Ct, at 2IKS.
And another is that "Alaska has little or no
proprietary interest in much of the activity
swept within the ambit of Alaska Hire [the
name of the statute]." Id. at 529, 98 S.Ct.
at 2199, See also United Hidg. A Con-
struction Trades Council r. "Mayor if-
Council of Camden, supra, — US. at

, 104 S.Ct. at 1028-29. As an original
matter, the absence of these particular
facts from the record of the present case
may not save Illinois" preference law, as we
shall see. But we dould that a court com-
mie. | as all courts are, |n stare drrisis.



Millicit in its flexible American form, would
think that the Hicklin decision required
the overruling of Hleiglt—especially when,

in a case decided after Hicklin, the Su-

preme Court cited lileigh with approval,
though apparently with reference only to
iis commerce clause holding. See llerrrs,
>r. v, Stake. 147 U.S. -129. 437 n. ). 100
SCI. 2271, 2277 n. 9, 07 1,.Ed.2d 211 (1980),

I'nited Bldy. X Construction Trades
eijunril v. Ma?/or X Conwit of Camden
involved a challenge under the privileges

and immunities clause to an ordinance of
lie* city of Camden, New Jersey that re-
quired that at least 40 percent of the em-

ployes of contractors and subcontractors
working on city construction projects he
Camden residents. AIthough the Supreme
Court did not invalidate the ordinance, it
did hold ‘hat it "discriminates against a
protected privilege," — U.S. at 1l
S.Ct at 1029, and could lie upheld only if
Hie city justified the discrimination by
showing (in the language of an earlier case)
that nonresidents "constitute a peculiar
source of the evil at which the statute is
aimed," Toomcr v. Witsell, 334 U.S. 387,
298, (18 S.Ct. 1151, 11(13, 92 I.Ed, 14(10
(1918), quoted at — U.S. -—-. 101 S.Ct.
1029-30. Since there had been no trial in
|. nited, the Court remanded the case to the
trial court to give the city a chance to try
to justify the ordinance.

It is quite possible that United llilg. X
Construction would induce the Supreme
Court of lllinois to reexamine Hleiyh at
least to the extent of insisting that the
stale produce some concrete justification
for 'lie preference law. Hut it is not cer-
tain; the court might he willing to take
judicial notice of conditions in Illinois justi-
fying the law. Even if we could state with
confidence that United Illilg, it- Construc-
flon would induce the Illinors court to over-
rule lileiyh to the extent of requiring the
stale to make a greater effort at justifica-
tion than was attempted in that ease (or for
that matter in this one), there would still he
a serious question whether we should order
abstention on the basis of a decision that
was banded down after the proceedings in
Ihi* district court were completed. One of

the standard criticisms of abstention—that

it delays litigation, sometimes inordinate-
ly—would gain additional force if absten-

tion were ordered on the basis of events
that first came into existence while the
case was on appeal.

In any event, the three individual plain-
tiffs who are members of Custom Contract-
ing Company may have no state court rem-
edy at all for a violation of the ﬂrivileges
and immunities clause, because they were
not named as defendants in that action.
The omission would not be important if
Custom Cintruding or W.C.M., which were
named, could represent those individuals'
interests in that action. Hicks r. Miranda,
422 US. 332, 318-49, 95 S.CJ 2281, 2291,
45 1. Ed.2d 223 (1975L; lloi/ioi's Commu-
nity Health Center r. Texas Health Facili-
ties Comm'n, (>85 F.2d 974, 981-82 éSth
Cii.1982). Hut neither may have standing
to challenge the preference law on privileg-
es and immunities grounds. (Althoug
Bernardi has not raised this point in the
present action, his silence is not a commit-
ment nut to raise it in the state court action
if we order abstention and that action is
| refore allowed to proceed to judgment)

19.101 The Supreme Court hold long
ago that the privileges and immunities
clause of Article IV does not protect corpo-
rations, Paul v. Virginia, 75 U.S. (8 Wall)
158, 177, 181, 19 I,.Ed. 357 (18(19); and this
holding, though criticized, see Eule, Laying
the Dormant Commerce Clause to Rest,
91 Yale LJ. 425, 450-54 (15)82), is too firm-
ly established to he reexamined hy a lower
court, especially after its recent (If laconic)
roaffirmance by the Supreme Court in
Western <6 Southern Life Ins. Co. 1. Slate
lid. of Equalization, 451 U.S. 048, 005, 101
S.Ct. 2070, 2081, 08 L.Ed.2d 514 (1981). On
the basis of a dictum in Paul that confines
"citizens" in the privileges and immunities
clause to "natural persons,” 75 U.S. at 177,
1) U.Eil. 357 the only court I-' consider
whether an unincorporated assoc,alinn is a
citizen within the meaning of the clause
has held that it is not. American Truck-
Ing Ass'im. Inc. v. Lanon, 083 F.2d 787,

tt.C.IU. cw, i.ic. > m.ii.i.ciiiM
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790 (3d Cir.1982). Given Paul—even with-
out the dictum—this conclusion seems ines-
capable. An unincorporated association is
not a natural person, and for most pur-
poses not a citizen. Any legal protection it
enjoys is, as with corporations, a matter of
the state's grace. And in Illinois at least,
that protection is much less extensive than
what corporations enjoy. See IIl.I'ev.Stat.
1981, eh. 30, Il 185; ch. 38, 112-15; ch. 120,
1115-1501(n)(1).

1111 If Custom Contracting is not a citi-
zen under the privileges and immunities
clause, it might seem to follow ineluctably
that its individual members who are plain-
tiffs in this suit could not hope for a favor-
able interpretation of that clause in the
state court action, because any attempt by
Custom Contracting to challenge the Illi-
nois preference law  mmprivileges and im-
munities grounds would lie sou  -ily re-
jected on the authority of Par | Lar-
son. This may well lie the corn  (inclu-
sion, but against it can he set (hi' modern
view that an assoc 1 >n has standing to
complain of injuries to its members. See.
e.g., NAACP v. Alabama, 357 U.S. 419,
459, 78 S.Ct. 1103, 1170, 2 LEd.2d 1488
(1958); South East Lake Vine Neighbors
v. HUD, G85 F.2d 1027, 1032 (7th Cir.1982);
G Wright & Miller, F'eileral Practice and
Procedure § 1552, at pp. G93-94 (1971).
This view fuses the legal identity of an
association with that of its members, and if
applirable hero would allow Custom Con-
tracting to complain in Bcrnardi's state
court action that the preference law vio-
lates its members' rights under the privi-
leges and immunities clause, even though
the law could not violate the association's
own rights under the clause, because it has
none. There is lllinois authority for allow-
ing an association to bring an equity suit
on this basis, see DeWitt CIY. Taxpayers’
Assn v. County ltd,, 112 Il App.3d 332,
334-35, G8 111.Dec. GI. G3, 415 N.E.2d 509,
511 (1983); equally should ail association
be able to defend itself against a suit on
this basis.

Although this is a powerful argument, it
cannot, after Larson, completely still our

doubts that the state court action provide*
an adequate remedy for all of the plaintiffs
in the present action. Another point is that
Custom Contracting might not assert all
the rights of its members in that action.
All of these doubts are augmented by the
vagueness of the state's references in this
suit to the state court action. (At oral
argument, for example, counsel for the
slate was unable to tell us what relief
Bernardi had requested in that action)
While asking iis lo abstain, the slate lias
given us no information on whether the
slate (.ourl action provides these plaintiffs
with a Usable vehicle for assertm? tlieii
federal constitutional claims. As a further
example, we are not told why Bernard:
asked only lor an injunction.

112-11 For all of tin-e reasons, we
conclude that pulies did not require
the district judge to abstain; we need not
decide whether they would have permitted
him to do so. So we emne to the merits,
and begin with tin* commerce clause. Al-
though m words simply an authorization to
Congress to regulate commerce among the
states or with foreign nations, the emu
I, roc clause has long been interpreted to
contain an implicit prohibition (the "nega-
tive" or "dormant" commerce clause), en
foroenble by the courts without emigres
slonal action, against a state's discriiniiia
liag against or unduly burdening interstate
commerce. See, e.g., Conley » Hoard oj
Wardnis. 53 U.S. (12 How.) 299, 13 I .Ed.
99G (18.71); Southern Pae. Co. r. Arizona,
325 US. TUL 715 G7 S.Ct. 1517, L72H, 89
L.Ed. 1915 (1915) u an age when all
parts of the milion's economy are intercon-
nected, so that a state can do hardly any-
thing in the way of regulation or taxation
without in a sense burdening interstate
commerce, the application of this standard
to particular cases is often problematic
But one thing is clear; a slate may not
erect a tariff wall protecting its industries
from the competition of industries in other
stales and in foreign countries merely to
promote the economic welfare of iis own
citizens. lInldirin i. CAE. Srrliy. Inc,,
291 US. 511, 522, 55 S.Ct. -197, §uL, 79



|Kd. 1032 (1935); see Hnston Stork Ex-
change r. State Tax Comni'n, 129 IL.S.
318, 335-37, 97 S.Ct. 599, (109-10, 50
UM .2il 511 (1977).

[11)  TIi* Minois preference law erects a

nearly prohibitive viriff—saved from being

completely prohibitive only by the excep-

tion for -uses where the requisite labor Is
not obtainable from lllinoinns—against the
use on any public project in Illinois of labor
imported from another stale or from a for-

'ign country. The law has the same gener-

al effect on the flow into lllinois of labor
ervieos supplied hy individuals unwilling
lo change their residence to lllinois as an
Illinois tariff on imports of coal would have
on the flow of coal into the state. The
preference law may confer benefits on the
state in reduced unemployment among lli-
nois residents and hence reduced employ-
ment insurance costs to employers in the
date, though we shall see later that this is
far from certain, and maybe not even like-
ly. But a tariff on imported coal would
confer the same benefit, since it would tend
to increase the demand for coal mined in
Illinois and thus increase employment in
the coal mines in the slate. True, if Illinois
were an exporter as well as importer of
coal, the tariff's only effects might be to
cause lllinois mines to divert output from
their export markets to the Illinois market
and to cause out-of-state mines that for-
merly sold coal in lllinois to replace the
Illinois mines in serving those out-of-state
markets. But of course the same thing
might happen as a result of the preference
law (the record contains nothing about the
law's effects): lllinois residents who now
work either on private construction
projects in the state or on public construc-
tion projects across the state line might
replace, on lllinois public projects, nonresi-
dents wk i turn would take the places on
private .md out-of-state projects of the Illi-
M'inns who had replaced them on lllinois
public projects. But the fact that a state's
tariff might have only a small effect on
interstate trade would not save it from

invalidation under the commerce clause;
the cumulative effects of many states’
modest tariffs could he staggering.

However, serious doubt is cast on the
legal validity of our tariff analogy hY a
series of Suh)_reme Court decisions, culm
nating in White r. Massachusetts Council
of Construction Employers, hie,, 400 U.S.
204, 103 S.Ct. 1012, 75 L -d.2d 1 (1983),
which distinguish between the slate’s r<de
as a participant in, and as the regulator of,
a market. White, tae Mayor of Boston,
had issued an executive order requiring
that at least half the workers on every
construction project financed, in whole or
ﬁart, nr administered, hK the City <fBoston
e Boston residents. The Court upheld the
order. "If the city is a market participant,
then the Commerce Clause establishes no
harrier to conditions such as these which
the city demands for its participation. Im-
pact on out-of-state residents figures in the
equation only after it is decided that the
city is regulating the market rather than
participating in it, for only in the former
case need it he determined whether any
burden on interstate commerce is permitted
hy the Commerce Clause." 450 US. at

. lit. at 1040. So if in our coal
hypothetical the State of Illinois subsidized
the elec'-ieal generating plants in Illinois
that buy coal, it could, without violating the
commerce clause, forbid them to buy coal
produced out of state.

At first glance the "market participant”
concept may seem in.aﬁpropriatell to
equate public agencies with private firms;
for the state, in its proprietary or market-
participant capacity, may he influenced hy
the same protectionist motives that hut for
the negative commerce clause might lead it
to erect explicit tariff barriers to ;00ds or

labor from out of state. But a me < realis-

tic explanation of the concept emphasizes
the freedom that states have under the
Constitution to provide, often selectively,
for the welfare of their residents. There
ate a thousand devices hy which the State
of lllinois could if it wanted subsidize the

mi-

.
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state's coal miners; many would have the
same effects on both residents and nonresi-
dents as a subsidy for purchasers of coal
who limit their purchases to lllinois; yet
the courts could not proven; all of them.

(16-18) In any event, if th> Slate of
llinois had limited the preference law to
construction projects financed (in whole or
part) or administered hy the state, it would
be clear after While that the law did not
violate the commerce clause. Hut the state
has gone further. The preference law ap-
plies to every public construction contract
In Illinois, even if the purchaser is a local
school hoard, or for that matter the local
dog catcher. Of course for many purposes,
including many federal purposes such as
those behind the due process and equal
protection clauses of the Fourteenth
Amendment, every local government unit
in Illinois is a part of the state government;
hut maybe m>t for the Purpose of evaluat-
ing llinois’ preference law under the com-
merce clause. Government in lllinois us in
all stales is decent! 1 d, and local schooll
hoards such as that of Decatur which let
*he contract in issue in this case have sub-
stantial autonomy, including authority to
levy taxes to zapporl the schools. See
IIl.Rev.StaL.i981, ch. 122, BH17-11 to 17-
13; Quality Education for All Children.
Inc. t. School lid., 385 F.Stipp. 803, 820
N.D.II.1974). True, the order upheld in

hite embraced projects that the CitK of
Boston financed i part as well as those
that it financed 100 percent or adminis-
tered. But according to the school superin-
tendent's iincontradicted affidavit in this
ease, the wimlow-replacement project is not
even partially financed by the state; nei-
ther is it being administered hy the stale.
The "market participant" is the school
hoard, jo..I as the market participant in
White was the City of Boston. The state is
a regulator, telling thousands of local
government units that they must not give
construction contracts to employers of non-
residents. It is particular|. important to
insist on the distinction because White pre-
vents any consideration of impact on inter-
state commerce until the slat is found to

he a regulator of rather than a participant
in the market,

(') Against the validity <. the distinc-
tion, however, may he cited the Supreme
Court's summary affirmance of Amenean
Yearbook Co. r. Askcir. 339 F.Supp. 719,
723-25 (M.DKIn.) (three-judge district
court), aff' I mein,, 109 L'S. 901, 93 S.Ct.
230, 31 :.r<1.2d 108 (1972), which held licit
a slate «(»?>> requiring all public printing
to lie done within the state did not violate
the commerce clause. Although the dis-
trict court did not discuss local ?overnment
(the only public agencies involved in the
gase were state universities), it assumed
that the statute would apply to a printing
Contract let by a school board or other local
government agency, and was untroubled
by this. See 339 F.Supp at 721. But
summary affirmance does not commit the
Supreme Court to the details of the lower
court's opinion.  Zolirl r Williams, 457
U.S. 55, (1) u. 13. 102 S.Ct. 2309, 2315 n. 13,
72 LEd.2d (172 (1952), And although the
Supreme Court cited Askew with approval
in a recent "mark'd, participant” ca-e,
Recces, Inc. r. Stake, sopm. 117 US. at
137 n. 9, 100 S.Ct. at 2277 n. 9. that case
did not involve a stale's attempting to im-
pose home-stale preference on a local
governin® at entity either. imr was this as-
pect of Askew even mentioned. The Court
In the same footnoti cited with approval
two state eases upholding statutes requir-
ing home-state preference hy county as
well as state a?encies, State ex id. Collins
r. Senntoba [liank Hook X Stationery
Co.. 115 Miss. 251. 70 So. 258 (19172, and
Denier r. floxsic, 83 Colo. 329, 33{. 2011
I'ac, 211, 217 (1925), as well as the pages in
Hleiyh in which the llinois preference law
was held valid under the commerce clause.
See also Note, llame-State Preferences in
Public Contracting: .1 Slimy in Econom-
ic linlkanization, 59 la.U.Kcv. 570 (1973).
But in none of the cited eases was the
difference between the stale's own pur-
chasing and that of its local governmental
units discussed It would he unrealistic to
suppose that merely citing a case eommils
the Supreme Court to everything in the
riled opinion, and impertinent to suppose



that citation is a deliberate technique far
ii'siilviii(l'-sub mvfi —diffniilt ami irnpor-
tanl questions nut raised or argued in the
1a Dactually b%drf* (he Court.

Tlit* difference between [lii" stain's pro-
tilling state ri‘iili'iits in its own dealings
aid forcing local agencies to do so in tin irs
'mhath analytical and quantitative*. When
tin* |iroji*ct on which the slate iinprelses a
lioiiii* state |iref «no is undertaken hy a
unit of local  verminid v.ilhout any state
finaneial support or sulicrvi;ion. tin* state
i not a participant in tin* project hut a
r*i.ulator.  And sitna* mure pnldie contract*
me in the States is done at tin* local level,
®> lilies, school distriets, park districts,
meoimties, ele., than at tin* state level, ex-
tending Recces and White to eases where
lin* state's relationship to its local agencies
is puridy regulatory could do great damage
to the principles of free trade on which tin*
negative eommerce clause is hased.

IUtl,211 Even if a law interferes with
free trade, however, the state may he aide
to justify it on one ground or another, It
«an keep out diseased cattle, see Aula'll ,
Anii-ov. 20') U.S 2til, 28 S.t't, 1ss 52

[ Ed 778 a~mg: s7moust I. Geilierul kite.

<& |'2d 20(1. 211 (7th Cir.l'I82)-s0
why not nonresidents who impose a cost on
the state hv taking jobs away from rosi-
dents and thereby forcing them onto the
uueinploymeol or welfare rolls, which the
*tale finances in part? And even if the
state had no financial stake*, would it not
have a legitimate interest in protectini: its
residents from such adversity? Hut if pre-
ferring the welfare of residents (more pre-
cisely, of some residents—olhers, notably
consumers, invariably suffer from import
restrictions) to that of nonresidents were a
good defense under the commerce clause,
explicit  tariffs _would lie permissible.
Italdii'in v. G.A.F. Seelit/, /i<, supra, 20
UK. at 522, 55 S.Ct. at 500. held that it Is
not a good defense. City of I'hilntltiphiti
¢ Aeii* Jersey, *107 U.S. éﬂ. (HS.Ct. 2511,
57 MM.2d *I75 (1078), held that a stale
could not confine the use of its landfill
waste dumps to its residents. Change
"landfill waste dumps" to "public construc-

tion projects” and you have this case. In
any event, more than assertion would he
necessary to create a persuasive analogy
from the quarantine cases; tied as we shall
see when we discuss the privileges and
immunities clause, lllinois has presented no
facts relating to actual or probable as op-
posed to purely conjectural harms from
allowing nonresident ; to work on public
constitution projects in lllinois, We con-
clude that the Illinois preference law vio-
lates the commerce clause.

(22.2:11 We shall now consider whether
it also violates the privileges and immuni-
ties dausc of Article IV. Normally it
would he otiose, or worse, for a court to
decide a constitutional question unnecessar-
ily; and the judgment in this cast* must he
the same whether tin* preference law vio-
lates one consr'*utional provision or many.
Hut it may avoid the necessity of a remand
should review of our decision be sough*
and granted and the Supreme Court disa-
gree with our interpretation of the com-
merce clause for us to rule on the district
court's alternative ground for invalidating
the preference* law; this may also help the
Supreme Court decide whether the case
merits further review (technically, since the
state has a right of appeal under 28 U.S.C.
k 1251(2), whether it raises a substantial
federal question). Cf. Illinois r. General
Electric’ Co., supra, (183 *2d at 21l
Moreover, the commerce clause and the
privileges and immunities clause are so
closely related in a case of this kind (see
Hicklin r. Orhcck, supra, -127 US. at ~ 1—
82, (IS S.Ct. at 21!/()-!1]) that it would he
artificial to ignore one of then). Indeed,
there is a respectable argument licit the
framers of the Constitution intended the
privileges anti immunities clause to play
the role that has come lo he played instead
hy the negative commerce clause. Sec
Eule, supra, 01 Yale U . at *I*17-18. We
could not he sure that tin* preference law
does not pass constitutional muster under
either clause without considering eases tin-
der both, as the Supreme Court gid in Hick-
tin, *)7 U.S. at 5:»2-:M, 08 S.Ct. at 2100-02.

UK Itic privileges and immunities
question was not addressed in While, the
Court merely remarking that since the
preference was for residents of a city rath-
er than of the slate the victims were not
limited to out-of-state residents. See *100
US. at n. 12. 102 S.Ct. at 10tH n. 12
We add: almost certainly the principal vic-
tims of the mayor's executive order were
workers living in the Kosfon suburbs,
which are in  Massachusetts, and these
workers had political remedies against the
order that nonresidents of the state did not
have. Nevertheless, the Supreme Court
held in United HIW. if Construction
Trades Council V. Mayor & Council of
Camden, supra, that an ordinance similar
to that in White was prinui facie unlawful
under the privileges and immunities clause.
We think the Illinois preference law must
equally (or more, as we Khali see presently)
he deemed primn facie unlawful und* r tin*
clause. Although Hicklin (the *Alaska
Hire" ease) is, iis we noted earlier, factual-
ly distinguishable from the present case, it
foo suggests the prima facie invalidity of
the Illinois ﬁrefei*, ‘wmaw. There an- no
figures in the very sparse record of thi*
case; hut politic construction projw.* in
the Statu of Illinois, like projects rcinicd t"
state oil and gas leases in Alaska, must
constitute in the aggregate a substantial
employment opportunity that at least some
nonresidents ﬁ)esides The three individual
Missourians who are plaintiffs in the case)
lire able, willing, and .gnyhe even eager to
take advantage of, since major centers of
economic activity in the state, notably Chi-
cago and East St. Louis, are adjacent to
largo ﬁopulation centers in other states.
And the consequences for nonresidents
must he much greater than those of the
Camden ordinance at issue in the United
Bldg. & Construction case.

(25| It is true despite the unqualified
language of the privileges and immunities
clause that states may keen out nonresi-
dents if they constitute a "peculiar source
of evil” United Hid/j. it Constiaction
Trades Council r. Mayor it Council of

Camden, sepia, — US.at , 104S
at 1020, quoting Toomcr V. litter//, suj
311 U.S. at 398, fH S.Ct. at 1163. On
ground a state could keep out noarcsid*
who had been exposed to s*mo commun
Me disease of which the state was i
substantially free. It could even deal v
"free riding" nonresidents, for example
charging higher tuition to nonresident*
tending tw* stale university thando r
dents. S<e Martinez v. Bynum. -MI t
321, — and n. C [P2 SCt. 1K 1
and n. ® 75 L Ed 2d ®70 I1:K(), ami ca
cited tin-re. In both "f these examples
justification for the «'.ae's diseriininat
against nonresidents i» iitiinu  Hut *
beta fils i*f Iil'ii*;" lionu pi'i feretn e I
enacted in 1(12) and mt amended sin
cannot 1> assumed, Otherwise both t
"Alaska Hire” law and the Camden n
d**iil* prefer* nee ordinance would ha
been upheld

1211-281 Trie, the itiliimiti".. ill Hickh
(87 UK. at 520, 08 S <t at 21**7, based
sluing Iangua?e in Wat | r. Maryland.
US (12 Walll 1\ 2% 2') [ Ed. 1
41>71> that utiemplnvmi n'/ may never he
valid ground for d'scriininatiiig again
nonresidents can no h*ng"r be consideri
authoritative, The Court in Uni'ed HKI
it- Coastruction ti"l only allowed tin* (‘it
of Camden I» attempt to justify the di
criiiiin I'ion but quoted from Tannin tl
statement that "lla* states should have cm
siderahle leeway in analysing local evi'
and in prescribing ;qq lopriuto cures " 22
U.S. at :i'Mi. <8S.Ct. at 1102 quoted at —
US ——, 101 St't, 1020 Still, Itiekh
and Unilttl Ititty it Construction nutk
clear that there must be some evidence tt
tin* benefits of a resident-' preference lav
in dealing with a problem created by not
residents, and lllinois lias presented none
Wo do not just mean that it lias failed (
put in “evidence" in the technical lega
sense, thong'i it has failed; such evidenn
is not essential when the issue is not tin
iipp ration but the validity of a statute
Illinois lias Eresented no information—*)a
tistieal *r otherwise, evidentiary or subject



4 iti iii.n <ron appeal—con-
cerning the benefits of the preference Jaw.
We are not told the unemployment rate in
Illinois" construction industry, what such
unemployment costs the state, whether it
would bo significantly increased by throw-
mg open public construction projects to
nonresidents (which might just cause a re-
buffling of jobs between public and pri-
vate projects), and whether the costs—if
my—to Illinois of allowing nonresident la-
""Ton such projects, costs m higher union-
Ilivment or welfare benefits paid unem*

wed construction workers or their fame
"* are likely to exceed any rust savings in
'uhLie construction from hiring nonresident

orkors.

Our insistence on data may seem nig-
«ding, and would he if the effects of allow-
g nonresidents to work on puhli con-
sruction projects were us clear as those of
*(lowing carriers of Bubonic plague to en-
the state without quarantine or mmresi-

nt students to attend the University of
Mi'nois free of charge. But they are not as
bar The preference law might have no
ffect on the unemployment rate in lllinois.
*Torse, it vid boomerang, and actually
crease unemployment in the construction
«dustry. Suppose for example that a pub-
construction project would cost $1 mil-
“a if it employed both Illinois residents
ml nonresidents and $1.2 million if it cm-
‘eyed only Illinois residents. If the higher
rice were more than the school district or
‘her public agency was willing to pay, the
gject would not he nutiiorixod and the
‘linnis residents who would have worked
it would have to seek work elsewhere.

kil Although the burden of proving
bat a state statute violates the privileges
| immunities clause is on the plaintiff,
e lie shows that the statute diserimi-
les explicitly against nonresidents in
be , ,rsuit of common callings," Buhlwin
Montana Fisk < (7nine Connn'n, 4:11
s. 271, :iS7, )K S.Ct. 1852, 18112, 5li
Ib!2 1 251 (11(78), the state lias the Imr-
ii of jusv'fying ih « discrimination, see id.
-U2, 93 S.t't. ) i70 (dissenting opinion);
ailed HId. it Constiindian Tindcx

Council e Mayor i& Council of Camden,
supra, — U.S. 101 S.Ct. 1029; Hick-
lin = Orbeck, supra, -127 U.S. at 520-27,
OHS.Ct. at 2-187-88. Tribe, American Con-
stitutional Law -111 (107S), or. at the very
least, of producing some evidence in justifi-
cation of it (tle burden of persuasion may
remain on the plaintiff) ~After Hicklin,
and the recent spate of state court cases
invalidating, on the authority of Hicklin,
Breference laws much like Illinois', see La-
orers Local Union Aa !?i r. Felton
Constiaction Co, 0* Wash2d 121, 051
P.2d 07 (19H2); Fesho ninu_ Constructors,
Inc. r. A mnisc, supra, and Solln n. Conn-
l'e 0f Monrog, 48 N.Y.2d 514. 422 N.Y.S.2d
878, 299 N.E.2d 909 (1979), HMinois must
have known that it could not justify the
exclusion of i enresidenls from employment
on all public construction projects without
making a better showing of justification
. an the State of Alaska had been able to
make for the "Alaska Hire" law. In fact
Alaska made a manful effort at justifica-
tion, though it fell short. Illinois has made
none in this proceeding, though the director
of its own Labor Department, who had
access to the data that might illuminate the
costs and benefits of the law, was the
defendant. >

The remand in United BUhj. it- Con-
struction does not warrant a similar re-
mand here. The City of Camden L * had
no opportunity to make a case for justify-

ing the ordinance. The ordinance had been '

submitted for approval to a New Jersey
affirmative action officer, and sifter "briv

administrative proceedings" had been des-
ignated as a state-approved affirmative ac-
tion construction program. An association
of labor organizations filed a notice of ap-
peal to a New Jersey appellate court which
In turn certified the question of the ordi-
nance's legality to the New Jersey Su-
preme Court. — U.S. , 104 S.Ct. at
1022-24. In the present case the state had
a full opportunity in the preliininary-injunc-
tion proceeding In the district court to put
into evidence (or ask the court to take
judicial notice 09 facts justifying the pref-
erence law. It did nothing.

Clic  7i0 FJ:d 499 (1'M)

The judgment of the district court is
AmiiMKU,

Raymond W. WKHKR.
Petitioner-Appellant.

\'%
Thomas ISRAEL, Rcspondenl-Appellre.
No. 82-2170.

United States Court of Appeals,
Seventh Circuit.

Argued Nov. 8, 19S2.
Decided March 22, 1981
As Amended March 22, 1984.

Petition for writ of habeas corpus was
brought hy state prisoner. The United
States District Court for the Eastern Dis-
trict of Wisconsin, Myron L, Cordon, J,
denied relief, 527 F.Supp, 1182, and prison-
er appealed. The Court of Appeals. Coffey,
Circuit Jud?e, held that Erisoner waived
right to relief on claim that he was de-
prived of jury trial on his insanity plea hy
his failure to raise objection in the state
trial court.

Affirmed.

1. Habeas Corpus 025.1(1)

Doctrine of waiver, in context of feder-
al habeas corpus action, provides that if
state withholds right of appellate review of
issues not raised at trial, tederal courts will
not undermine state's interest in orderly
procedure by allowing defendant to litigate
Issue in federal habeas proceeding,

2. Habeas Corpus C=25.IM)

When procedural default bars state lit-
igation of constitutional claim, state prison-
er may not obtain federal habeas relief
gbsent showing of cause and actual preju-

ice.

3. Habeas Corpus «=25.1(4)

Doctrine of waiver barred state prisot
or from obtaining federal habeas corpu
relief from state conviction on ground tint
he had n,t Iwen provided with jury trial oi
insanity plea where that claim had not hrci
presented to the state trial court and when
prisoner failed to shrov cause for or actua
prejudice from his failure to raise issue at
state trial court level

t. Habeas Corpus O II.H 121

Then Court of Appeals reviews dis-
trict court's findings of fact in habeas cor-
pus action, it may set aside such findings
only if they are clearly erroneous and. un-
less it is left with definite and firm convic-
tion that mistake lias been committed, it
must accept trial court's findings.

5. Habeas Corpus'C=>11:912>

In state prisoner's habeas corpus pro-
ceeding. district court's finding (hat prison.
« was not entitled to nlsf on Ins claim
that he had been denied jury trial mi insani-
ty plea because he had withdrawn the plea
before trial commenced was supported bv
evidence that bis attorney bad informed the
stale trial judge that the defense would not
he pursued even though the withdrawal
was not made part of the trial court record.

fi. Attorney and Client

Defense counsel's withdrawal of insan-
ity plea was not ineffective despite defend-
ant's contention that it was mt intelligent-
y and voluntarily agreed to bv him where

efendant was present in the courtroom
when the plea was withdrawn and gave no
indication that he disagreed with withdraw-
al of the pica or later allege that defense
c<|)unsel was ineffective in withdrawing the
plea.

Allen E. Shoenhergcr, Prof., Loyola Uni-
versity, Pamela Mcnaker, law student, Chi-
cago, Ill., for petitioner-appellant.

Pamela Magcc-lleilprin, Asst. AW.. (Jen.,
Wis. Dept, of Justice, Madison, Wis., for
responding-appellee.



10judicial notice, nt trial or on appeal—con-
cerning the benefits of the Ficferonce law.
We are not told the unemployment rate in
Illinois’ construction industry, what such
unemployment costs the state, whether it
would lie significantly increased hy throw-
ing open public construction projects to
nonresidents (which might just cause a re-
shuffling of jobs between public and pri-
"ate projects), and whether the costs—if
any—to Illinois of allowing nonresident la-
1"r on such projects, costs in higher unem-
ployment or welfare benefits paid unem-
ployed construction workers or their fami-
"m are likely to exceed any cost savings in
public construction from hiring nonresident
writers.

Our insistence on data may seem nig-
ding, and would he if the effects of allow-
ing nonresidents to work on public con-
traction projects were as clear as those of
“lowing carriers of Bubonic plague to en-

e the state without quarantine or uonresi-

ut students to attend the University of
Miinois free of charge. But they are not as

Var. The preference law might have no
ffcct on the unemployment rate in Illinois.
Worse, it could boomerang, and actually
«acreasc unemployment in the construction
*odustry, Suppose for exameIe that a pub-
' construction project would cost SI mil-
«on if it employed both Illinois residents
nd nonresidents and $1.2 million if it cm-
*loved only Illinois residents. If the higher
erice were more than the school district or
‘her public agency was willing to pay, the

seject would not he authorized and the
llinois residents who would have worked

J it would have to seek work elsewhere.

129) Although the burden of proving
hat a state statute violates the privileges
*id immunities clause is on the plaintiff,
Jfe he shows that the statute discrim,
ites explicitly against nonresidents in
'lie pursuit of common callings," Baidu.n
Montana I'isli it- Game Comm'n, -13
S 371, 3X7. 93 S.Ct. 1X52, IXli2,
rd.2d 351 (1978), the stale has the liur-
ii of justifying the discrimination, see id,
" 102, 98 SCt. 1870 (dissenting opinion);
"nited Ilhly. & Construction Trades

Council v. Mayor & Council of Camden,
supra, — U.S. . 101 S.Ct. 1029; Hick-
lin p. Orbeck, supra. 437 U.S. at 526-27,
98 S.Ct. at 2487-88. Tribe, American Con-
stitutional Law 411 (197d), or, at the very
least, of producing some evidence in justifi-
cation if it (the burden of persuasion may
remain on the plaintiff). After Hicklin,
and the recent spate of state court eases
invalidating, on the authority of Hicklin,
Breference laws much like lllinois’, see La-
orers Local Union Xo. JTI v. Felton
Constgacnon Co, 98 Wash.2d 121, fifil
P.2d 07 11982); Xt.ihaminy Constructors,
hie. 1. lirause, supra, and Salln v. Coun-
ty of Monroe, 48 N.Y.2d 514. 423 N.Y.S.2d
878, 399 N.E.2d 909 (1979), Illinois must
have known that it could not justify the
exclusion of nonresidents fiom employment
on all public construction projects without
makin% a better showing of justification
than the State of Alaska had been able to
make for the "Alaska Hire" law. In fact
Alaska made a manful effort at justifica-
tion, though it fell short. Illinois has made
none in this proceeding, though the director
of its own Labor Department, who had
access to the data that might illuminate the
costs and benefits of the lav/, was the
defendant. i

The remand in United Bldy. & Con-
struction does not warrant a similar re-
mand here. The City of Camden had had
no opportunity to make a case for justify-
ing the ordinance. The ordinance had been
submitted for approval to a New Jersey
affirmative action officer, and after "brief
administrative proceedings” bad been des-
ignated as a stale-approved affirmative ac-
tion construction program. An association
of labor organizations filed a notice of ap-
peal In a New Jersey appellate court which
in turn certified the question of the ordi-
nance’s legality to the New Jersey Su-
preme Court. — U.S. - , 104 S.Ct. at
1023-24. In the present case the stale had
a full opportunity in the preliminary-injunc-
tion pii‘cectling In the district court to pu'
into evidence (or ask (lie court to take
judicial notice of) facts justifying the pref-
erence law. It did nothing.

Cite ++ 7J0FJd 441 (19M)

The judgment of the district court is

AmitMKh

Raymond W. WKHKR.
Petitioner-Appellant,

V.
Thom  ISRAEL, Respondcnl-Appcliee.
No. H2-2470,

United States Court of Appeals,
Seventh Circuit,

Argued Nov. 8, 19X3.

Decided March 22. 19X,
A< Amended March 23, 19X4.

Petition for writ of habeas corpus was
brought hy state prisoner. The United

States District Court for the Eastern Dis-

trict of Wisconsin, Myron L. Gordon, J.,

denied relief, 537 E.Supp. 11X2, and prison-

er appealed. The Court of Appeals, Coffey,
Circuit Judge, held that prisoner waived
right to relief on claim that he was de-
prived of jury trial on his insanity plea hy
his failure to raise objection in the state
trial court.

Affirmed.
1. Habeas Corpus 025.1(1."

Doctrine of waiver, in context of feder-

al habeas corpus action, provides that if
state withholds right of aPpeIInt- review of
issues not raised at trial, federal marts will
not undermine state's interest m orderly
procedure hy allowing defendant -o litigate
Issue in federal habeas proceeding.

2. Habeas Corpus 025.1i )

When procedural dt rauh Oars state lit-
igation of constitutional ds:m, slate prison-
er may not obtain federal habeas relief
gbsent showing of cause and actual preju-

ice.

3. Habeas Corpus 025.1(4)

Doctrine of waiver barred slate prisoi
er from obtaning federal habeas corpu
relief from slate conviction on ground thy
he had not been provided with jury trial o
insanity plea where that claim had not beet
presented to the state trial court and wher-
prisoner failed to show cause for or aclna
prejudice from his failure to raise issue
state "' court level.

. Habeas Corpus c=>||.tfi2t

When Court of ApPeaIs reviews dis-
trict court's findings of fact in habeas cor-
pus action, it may set aside such findings
only if they are clearly erroneous and, un-
less it is left with definite and firm convic-
tion that mistake has I—en committed, it
must accept trial court's findings.

5. Habeas Corpus o il: 112>

In state prisoner's habeas corpus pro-
ceeding. district co irt's finding that prison-
er was not entitled to relief on his claim
dial he had been denied jury trial on insani-
ty plea because he Imd withdraw, , 4
before trial commenced was sap; by
evidence that his attorney had inform, a the
state trial jn ge Im "he defense would not
he pursued < en though the withdrawal
was not made j-art of the trial court record.

B Attorney and Client oxs

Defense counsel's «'mithurawnl <f insan-
ity plea was not ineffective despite I'e'end-
nut's contention that it was not intel'igent-
ly and voluntarily agr 1 to by him where
defendant was present in the cour'room
when the plea was withdrawn and gave no
indication (hat he disagreed with withdraw-
al of the plea or later allege that defense
c?unsel war. ineffective in withdrawing the
plea.

Allen E. Shoenborgor, Prof., Mynla Uni-
versity, Pamela Menakcr, law student, Chi-
cago, lll., for petit,'oner-appellant.

Pamela Ma?ee-Heintrin, Asst. Attv. Gen.,
Wis. Dept, of Justice, Madison, Wis., for
respomlenl-apjiellee.



BI” NO.House Bi 11 266 Date March 12, 1985

T]tle "An Act relating to employment preference (:Of]taCt: Robert W. Landau
for state residents; and providing for an 465-2700
effective date." Robert Becolas

465-4870

Since 1982, one of the Department®s highest priorities has been the enforcement of
preferential hiring of Alaska residents on state-funued public works projects,

pursuant to AS 36.10.010. In late 1S83, however, the state"s resident hire law was
challenged on constitutional grounds and resulted iIn a Superior Court decision that
the law was unconstitutional. That decision is now on appeal to the Alaska Supreme
Court.

One of the Superior Court®"s key findings was that there was insufficient evidence to
show that the in-migration of non-residents was displacing qualified and available
Alaska residents from public works employment. By explicitly setting forth the
legislative findings underlying the resident hire law, House Bill 266 would provide a
more solid foundation from which to defend the principle of Alaska hire.

The Department of Labor supports this proposed legislation. It will not have a
fiscal 1i1mpact on the Department.

APPROVED:

Jim Robison, Commissioner
Department of Labor

POS |T|O N PAP E R/Department of Labor
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Union chief raps oil-job hiring

Hy JOHN CIUCISI)
Stuff Writer

The oil companies arc hurling the
Alaska economy by contracting with
non-union companies that hire out-of-
state workers on the North Slope, a
union leader alleged here Friday.

Jim Carroll, president of the Con-
Jstruction and Joint Crafts Council
wldch represents numerous local un-
ij®, spoke Friday afternoon at a
. btmg of the Farthest North Press

ub.

“It appears the North Slope is going
n-union,” Carroll said, citing Veco,
C., as an example.

Carroll said slate and local govern-

ments arc "doing nothing” about the

number of out-of-state workers on the
North Slope. He acknowledged that
because oil company records are so
inaccessible, *it's hard to know how
many people are being brought in
from” Qutside." _
"The economy of Fairbanks could
benefit greatly if some of the money
thadt flies by us would stay here," lie
said.
‘He admitted that change would be
difficult to bring about, .

“You're looking at jobs that last
five or seven or 12 weeks," Carroll
said, “Then they're through and
they're qqne. We need more people to
enforce Tlie laws on the books."

€300y 5

lie said many workers dishonestly
claim their home as Alaska.

“If you're local hire, Alaska is sup-
posedlobe yourprimary home," Car-

roll said, adding that workers
shouldn’the classified aslocal Mire "if
you have your family Outside."

"But ittakes alotof checking into,”
he said.

Carroll said some workers “main-

tain™ phony Alaska addiesses, such

as simple post office boxes or
"suites” in Anchora?e that are no-
thing more than false addresses.
“Thely work here once and establish
an Alaska address," lie said.
“That's money not coming into the
state economy,” Carroll said, addmg
thatthe Department of Justice shoul
go onto the job site on Hie North Slope
and pull the payroll" to determine
the percentage of Alaska workers on

mewb. ,

“We want to let the public know
we're trying to help them and not bin-
derthem inany way," he said, addm%
that unions contribute to many loca
charitable and volunteer organiza-
tions.

Local business "should support
us," Carroll said, because hy hiring
through local union halls, “ workers’
wages arc put hack into the Fair-
banks community rather than Eut on
Zg airplane and flown to the Lower

"I say'we can do the work better
and faster," lie said, estlmatlng that
union work is up to no percent better
quality than iion-unipu work.

Carroll predicted that this con-
struction season "will he FOOd" at the
local military bases, although re-
sidential housing will be slow.”

f'dlt’s pretty well maxed out,” lie
said.



Inority hirin

by Aaron Epstein
Knlght-RlcUcr Newspaper*
Washington— The Reagan ad-
ministration’s chief enforcer of
civil rights” laws said Friday that
court-ordered job preferénces
for racial minorities and women
are on their way out — and that
even “voluntary” hiring and pro
motion quotas in private employ-
ment may not stand up in court,
William Bradford Reynolds is-
sued a Warnlng to "corporate
America" thal neither civil
rlqhts law nor Supreme Court
rulings permit voluntary affirm-
ative™ action programs “that re-
quire .;mployers to hire or pro-

mote minorities and women in
order to meet specified quotas or
goals.

such progirams often _con-

tained in" collective bargaining
agreements, affect tens of thou-
sands of jobs throughout the na-

tion.

But Reynolds, extending his
crusade agalnst job references
based on race or Sex, sa| that, in
general, "the voluntary use’ of
Skin color to confer on, or deny
to, employees or potential em-
Ployees available job opportuni-
ies. would needlessly trammel
the interests of those more qual-
ified (whites) who are turned

onway out,

awa% on accounto race.”
That "colorblind" princi Ie
applies to both private and pu
employment, Reynolds said. The
only excepflons would  occur
when there is "a well
strated need" for racial
ences to cure zﬁf&t d|scr|m|na-
tory con uct Reynold
heads the Justice
ments civil rights division.
The_Supreme Court ruled in

the 1979 case of United Steel-

workers v. Weber that em-
ployers and unions may deS|g[n
race-conscious — programs

eliminate racial imbBalances In
traditionally segregated job cat-

demon-
prefer-

epart-

eqgaries.

But Reynolds, in a prepared
text of a speech delivered to a
Florida Bar group In Miami,
?nave a_narrow’ ntérpretation to

e Weber decision. He said it al-
preferential

lowed voluntary

treatment only in'training and re-

cruitment [t)rograms in prlvate

loymen

pect of public employment.
Reynolds predicted that the
Supréme Court would invalidate
voluntary, preferential job plans
Ingovernment employment,
s for court-ordered guotas,
goals, timetables and similar

emP not in hiring, pro-
motions or Jayoffs, or in any as-

Saturday, Fe

remedies  for discrim
based on race or sex, Rf
Bredmted that it won't b
efore "we will be able
(them"1behind us for good.
Joh. tVilson, a spokesr
the Justice Dep artment
Reynolds has examlned Ik
tIf0 Icourt -ordered affirmati
Reynolds concluded tha
them ran afoul of the Su
Court's ruhng[ ina Memphl
last June h-se|
white firefi ghter could t
laid_off in order to protec
seniority blacks.
Conténding that the Me



tiring quotas on way out, Reagan al

minorities and women in
*t0 meet specified quotas or

¢h progirams often _con-
d A collective bargaining
‘ments, affect tens of thou-
*of jobs throughout the na-

t Reynolds, extending his
de against job preferences
Lon race or sex, said that, in
m, ‘the voluntn-y use of
‘olor to confer n; or deny

mployees or potential ern-

es available job opportuni-
vould neealéssly trammel
Iterests of those more qual-
(wh'itcs) who are turned

awax onaccount of race."

That *“colorblind” principle
applies to both private andé)ubllc
employment Re nolds sai

only exceptlons would occur
whén there is “a Well
strated need” for rama prefer-
ences "to cure past discrimina-
tory conduct " added Regnods
who heads the Justice Depart-
ment's civil rights division.

The_Supreme Court ruled in

the 1979 case of United Steel-
Weber that em-

workers v,
ployers and unions may design
race-conscious — programs 10
eliminate racial imbalances In
traditionally segregated job cat-

demon-

egories.

But Reynolds, in a prepared
text. of a_speech delivered’ to a
Florida Bar group in Miami,
%?ve a narrow interpretation to

eWe er decision. He said it al-

lowed voluntary preferential

treatment only in‘training and re-

cruitment programs in” private

em Iorument not in hiring, pro-
sor layoffs, or in any as-

motio

pecto public employment.
Reynolds predicted that the
Iureme Court would invalidate
voluntary, preferential job plans

in government employment.
s for courﬁ -ordere quot? ,
goals, timetables and similar

Saturday, February 9, 1985&e Anchorage Times A3

remedies for discrimination
based on race qr sex, Reynolds
Bredlcted that it won't be lon
efore.“we will be able to pu
(them)behlnd us for good."

John Wilson, a spokesman for
the Justice Department, said
Reynolds has examlned 75 cases
% ncourt -ordered affirmative ac-

Reynolds conclyded that 46 of
them ian afoul of the Supreme

ourtsrulln maMem his case
last une hig senlonty
white |ref|ghters could not he
laid_ of! in Order to protect low-
seniority blacks.

Conténding that the Memphis

£ 5ayS

decision spelled the end of
quotas, R ){nolds wrote letters
urging that the 46 plans be
stripped of their racial prefer-
ences, Wilson said. He said Rey-
nolds declines to identify the
plans

However, civil nghts orgam-.
rations and  several federal

judges do not read the Memphis

rullng as sweepingly as Reynolds
and the Reagan admjnistration.
Some courts have declined to
apply It to situations that differ
Cré)sng the facts of the Memphis



ARTHUR LYLE ROBSON

TELEPHONE AITORNEY FOK
J56B Cé&%RF’FIFEYYSTREEF PLUN%@R'? Ef\wlpﬂ%ms
FAIRBANKS. ALASKA 99701 AND ITS MEMBERS

February 13, 1985

To: Each Memb r of the Alaska Legislature

Lenny Arsenault found, through a national magazine, that the State
of Wyoming was able to make a resident hire law stick. I had the
Wyoming Supreme Court air mail me a copy of the opinion. Lenny is
at a national meeting and wanted me to forward it to each of you

as quickly as possible.

For use 1in drafting potential Alaska legislation, | note that the
interest which a resident of Wyoming has in a Wyoming public funds
contract can be equated to the same thing 1in Alaska and probably
we can add the interest which Alaska residents have 1in any facil—
ities producing royalty petroleum or _oyalty gas which belongs to
the State; especially since the majority of the State"s income
comes Tfrom such production and it directly influences all matters
of expenditure in the State.

The findings of fact or "whereas clauses” should ~: carefully
drafted.

Good luck with this.

Sincerely,

ARTHUR LYLE ROBSON, Attorney for
U.A. Local 375 and Its Members

ALR:CLM

Enclosure: State of Wyoming Opinion
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IN THE SUPREME COURT, STATE OF WYOMING
OCTOBER TERM, A.D. 1984

January 10, 1985

STATE OF WYOMING,
Plaint iff,
v No. 84-35
ROGER ANTONICH,

Defendant.

Bill of exceptions from the County Court of Converse County, the
Honorable John Allan Holtz, Judge.

A. G. McClintock, Attorney General, Gerald A. Stack, Deputy Attor—
ney General, John W. Renneisen, Senior Assistant Attorney General,

and Michael A. Blonigen, Assistant Attorney General, for plain—
tiff.

Daniel E. White, Cheyenne, for defendant.

Before *THOMAS, C.J., and ROSE, **ROONEY, BROWN, and CARDINE, JJ.

ROSE, J., delivered the opinion of the Court; THOMAS, C.J
a specially concurring opinion.

., fTiled

NOTICE: This opinion 1is subject to formal re—
vision before publication 1in Pacific Reporter
Second. Readers are requested to notify the
Clerk of the Supreme Court, Supreme Court
Building, Cheyenne, Wyoming 82001 of any typo—
graphical or other formal errors, in order

that corrections may be made before final pub—
lication in the permanent volume.

*Became Chief Justice January 1, 1985.
**Chief Justice at time of oral argument.



ROSE, Justice.

We granted the State of Wyoming®"s application to file a bill
of exceptions 1in order to address a single 1issue:

"Does the Wyoming Preference for State Labor—
ers Act, Section 16-6-201, et seq., W.S.

1977, violate the privileges and immunities

clause of the United States Constitution?"”

We will hold that the challenged Act 1is narrowly tailored to fit a
particular problem 1identified by the State and, therefore, does
not 1impermissibly infringe the privileges and immunities of the
citizens of states other than Wyoming.V Accordingly, we sus-—
tain the bill of exceptions filed by the State.

WYOMING PREFERENCE ACT OF 1971

In 1971, the legislature adopted the "Wyoming Preference
Act," & 16-6-2”1 through 16-6-206, W.S.1977, which requires con—
tractors to employ available qualified Wyoming Jlaborers for pub-
lic-works projects 1in preference to nonresident Jlaborers. Section
16-6-203, W.S.1977, contains the key provision of the Act:

"Every person who 1is charged with the duty of
construction, reconstructing, improving, en-—
larging, altering or repairing any public
works project or improvement for the state or
any political subdiv.- on, municipal corpora—
tion, or other governmental wunit, shall employ
only Wyoming Jlaborers on the project or im—
provement. Every contract 1let by any person
shall contain a provision requiring that Wyo—
ming labor be used except other laborers may
be wused when Wyoming Jlaborers are not avail—
able for the employment from within th<= state
or are not qualified to perform the work in-—
volved. The state employment office nearest
the proposed <contract or construction site
shall maintain a list of Jlaborers, classified
by skills, who are residents and are available
for employment. When the nearest state em—
ployment office 1is unable tc provide the re—
quested number of Jlaborers from 1its own list,
it shall immediately contact other state em—

1/ lie United States Constitution, Art. 1V, 8 2, provides:

"The Citizens of each State shall be entitled
to all Privileges and Immunities of Citizens
in the several States.”



ployment offices and request the names of
other available laborers. Every person re-
cjuired to employ Wyoming laborers shall inform
the nearest state employment office of his em—
ployment needs. If the state employment of—
fice certifies that the person®s need for la—
borers cannot be filled from those listed as
of the date the information 1is filed, then the
person may employ other than Wyoming labor—
ers."

On September 22, 1983, the Converse County prosecuting attor—
ney charged Roger Antonich, general superintendent of Westates
Construction Company, with violating & 16-6-203, supra. The 1in—
formation alleged that Antonich fired a Wyoming worker fro.;. a pub-
lic-school construction project in order to hire out-of-state
workers. The county court Jjudge dismissed the <charge on the
ground that & 16-6-203, supra, violates the privileges and immuni—
ties <clause of the federal <constitution. The court relied on
Hicklin v. Orbeck, 437 U.S. 518, 98 S.Ct. 2482, 57 L.Ed.2d 397
(1978), and recent cases from other jurisdictions in which the
courts have 1invalidated statutory preferences for Jlocal workers.
After examining these and similar opinions, we conclude that cer—
tain distinguishing features in Wyoming"s Preference Act suffi—
ciently 1limit 1its scope so as to satisfy the demands of the privi-
leges-and-immunities clause.

PRIVIIJEGES-AND-IMMUNITIES clause analysis

An examination of a state enactment to determine 1its valid-—
ity under the privileges-and-immunities clause 1involves a two-step
analysis. First, the reviewing court must determine whether the
statute burdens a fundamental right or activity, since only those
"privileges™ and "immunities"™ which bear upon the concept of 1in—
terstate harmony fall within the scope and purpose of the clause.
United Building and Construction Trades Council of Camden County

and Vicinity v. Mayor and Council of the City of Camden, U.sS.
, Ss.Ct. ____, 79 L.Ed.2d 249, 258-259 (1984); Baldwin wv.
Fisn and Game Commission of Montana, 436 U.S. 371, 383-388, 098
S.Ct. 1852, 56 L.Ed.2d 354 (1978); Toomer v. Witsell, 334 U.S.
385, 395-396, 68 S.Ct. 1156, 92 L.Ed. 1460 (1948). Second, the

court must examine the reasons for the discriminatory treatment to
determine their validity and their relation to the degree of dis—
crimination 1imposed by the statute. This portion of the test was
developed by the United States Supreme Court in Toomer v. Wit-
soll, supra:

"Like many other constitutional provisions,
the privileges and immunities clause 1is not ar,
absolute. It does bar discrimination against
citizens of other States where there is no
suhstant 1ol reason for Itie iliscrinmi.it ion be—
yond the mere fact that they are citizens of



ocher States. But it does not preclude dis—
parity of treatment in the many situations
.where there are perfectly valid independent
reasons for 1it. Thus the inquiry 1in each case
must be concerned with whether sucn reasons do
ex"st and whether the degree of discrimination
bears a close relation to then. The enquiry
must also, of course, be con- ucted with due
regard for the principle t: at the States
should have consideration leewjv in analyzing
local evils and in prescribi,\q appropriate

The Too*?.vsr court established that classifications based on non-—
citizenship cannot stand

"* * * unless there is something to indicate
that non-citizens constitute o peculiar source
of the evil at which the statute 1is aimed.T
334 U.S. at 398.

The State concedes that the discrimination against nonresi —
dents under the Wyoming Preference Act burdens a fundamental
right. In an early <case, theUnited States Supreme Court held
that the privileges-and-immunities cl3use protects the right of a
citizen of one state to travel to another state for purposes of

employment. Ward v. Maryland, 12 Wwall 418, 430 (1870). The
Supreme Court reaffirmed thisprinciple in Hicklin v. Omeck,
supra, 437 U.S. at 525. Even more pertinent to the 1instant case,

the Supreme Court recently held that an enactment preferring local
workers for public <construction projects burdens a fundamental
right and, therefore, falls within the purview of the privileges-
and-immunities clause. United Building and Construction Trades
Council of Camden County and Vicinity v. Mayor and Council of the
City of Camden, supra, 79 L.Ed.2d at 258-261. Clearly, Wyoming®"s
Preference Act offends the privileges-and-immunities clause unless
a close link exists between valid reasons for the Act and the dis—
crimination practiced.

The State, in 1its brief, 1identifies the purpose of the Act as
the vreduction in unemployment among the labor force which makes
possible government projects through contributions to the public

treasury. Stated conversely, the evil which the Wyoming Prefer—
ence Act combats is

"k * * 3 resident remaining unemployed while a
nonresident takes a job on a Wyoming public
works project." (State"s brief.)

Thus, the Wyoming Preference Act attempts to msura that govern—
ment-created Jjobs benefit the State®"s citizens.

Without question, reduction in unemployment among Wyoming
citizens constitutes a valid state goal. See United Building and



Construction Trades Council of Camden County and Vicinity v.
.Mayor and Council of the City of Camden, supra; Hicklin v. Oroeck,
supra. We turn, therefore, to an examination of the relationship
between this legitimate reason underlying the Wyoming Preference
Act and the discrimination mandated against nonresidents.

Enactments to alleviate high unemployment 1levels through the
hiring of residents in preference to nonresidents generally have
swept too broadly to survive challenges brought under the privi-

leges-and-immunities clause. The prime example of such legisla—
tion is the "Alaska Hire"™ Act ¢~ issue in Hicklin v. Orbeck,
supra. That Act required the employment of qualified Alaska resi—

dents in preference to nonresidents for positions associated with

"* * * all oil and gas Jleases, easements or
right-of-way permits for oil or gas pipeline

purposes, unitization agreements, or any re—
negotiation of any of the preceding to which

the state 1is a party ** 437 U.S. at 520,

n.2.

The United States Supreme Court cited three bases for holding that
the discrimination 1imposed by this statute failed to bear a close

relation to the proolem of high unemployment in Alaska. First,
the state had made no showing that nonresidents were a peculiar
source of widespread unemployment. Rather than the 1influx of non-—

residents looking for work, the major <cause of wunemployment ap-—
peared to be the inadequate education and training and the geo—
graphical remoteness of many jobless residents- particularly the
Eskimo and Indian residents. 437 U.S. at 526-527. Secondly, the
Court determined that Alaska Hire did not narrowly address the
problem of unemployment, since the Act simply preferred all resi—
dents, vregardless of their employment status, education or train-—
ing. 437 U.S. at 527 . Finally, the Supreme Court observed that
the discriminatory effect of Alaska Hire extended well Dbeyond
those activities in which the state held a substantial proprietary
interest:

"k % * In sum, the Act is an attempt to force
virtually all businesses that benefit in some
way from the economic ripple effect of
Alaska®s decision to develop 1its oil and gas
resources to bias their employment practices
in favor of the State®"s residents. We believe
that Alaska®s ownership of the oil and gas
that is the subject matter of Alaska Hire sim—
ply constitutes 1insufficient justification for
the pervasive discrimination against nonresi—
dents that the Act mandates." 437 U.S. at
531 .

A number of state couri s have adopted the foregoing rationale
in invalidating enactments which grant an employment preference to
local workers. Laborers Local Union No. 374 v. Felton Construc-



tion Company, 98 Wash.2d 121, 654 P.2d 67 (1982); Massachusetts
Council of Construction Employers, Incorporated . Mayor of
Boston, 3.84 Mass. 466 , 425 N._E.2d 346 (1981 ), rev"d under the com—
merce clause, 460 U.S. 204, 103 S.Ct. 1042, 75 L.Ed.2d 1 (1983);
Sal la v. County of Monroe, 48 N.Y.2d 514, 399 N.E.2d 909, 423
So.2d 878, cert, denied 446 U.S. 909 (1979). We find, however,
that Wyoming®s Preference Act, wunlike the enactments at issue in
these cases and Alaska Hire, precisely fits the particular evil
identified hy the State.

As noted above, the act seeks to prevent a qualified Wyoming
worker®s remaining unemployed while a nonresident goes to work on

a government-funded construction project. The statute makes no
attempt to eradicate the general unemployment 1in this state which
may be due to factors unrelated to nonresidents. Accordingly, the

Act directs its discriminatory treatment toward the nonresident
applicants for Jjobs on public-works projects- those individuals
who constitute the peculiar source of the evil identified by the
State.

Secondly, the Wyoming Preference Act specifically addresses
the problem of wunemployment among Wyoming <construction workers.
Section 16-6-203, supra, requires contractors to contact the local
employment office to de“ermine whether qualified resident workers

are available. IfT the »umber of qualified residents listed with
state employment offices 1is insufficient to meet employment needs,
contractors are free to hire nonresident. workers. An employer

need not attempt to hire residents away from other jobs or to dis—
miss nonresidents and hire residents as they become available.
Under the Act, an employer must deny nonresidents employment only

when the state employment office provides a sufficient number of
residents who are qualified and available to go to work.

Finally, we attach significance to the fact that the Wyoming
"reference Act <confines its discriminatory effects to projects
constructed from public funds. The government®"s proprietary
interest in the subject matter of the discriminatory statute con-—
st.itutes a crucial factor in support of the statute®s validity:

"* * * The fact that (the city] is expending
its own funds or funds it administers 1in ac-—
cordance with the terms of a grant is certain—
ly a factor- perhaps the crucial factor- to be
considered in evaluating whether the statute~"s
discrimination violates the Privileges and Im—

munities Clause. But it does not remove the
(city] ordinance completely from the purview
of the Clause." United Building and Construc—

tion Trades Council of Camden County and Vi —
cinity v. Mayor and Council of the City of
Camden, supra, 79 L.Ed.2d at 260.

The Court elaborated 1in that case:



"Every inquiry under the Privileges and Immun—
ities Clause "must . . . be conducted with due

regard for the principle that the states

should have considerable Jleeway in analyzing

local evils and in prescribing appropriate

cures.” Toomer v. Witsell, 334 U.S. 385, 396,

92 L.Ed. 1460, 68 S.Ct. 1156 (1948). This

caution is particularly appropriate when a
government body 1is merely setting conditions

on the expenditure of funds it controls.™ 79
L.Ed.2d at 261.

The Wyoming statute at issue in the present case requires
merely that governmental funds, allocated to public-works pro-—
jects, be wused to hire qualified, available residents in prefer —

ence to nonresidents. The statute does not effect the sort of
wide-ranging discriminatory treatment fatal to Alaska Hire in
Hicklin v. Orbeck, supra. Since the Wyoming Preference Act limits

its discriminatory effect to government-created jobs, it presents
minimal affront to the privileges and 1immunities of noncitizens.
United Building and Construction Trades Council of Camden County
ana Vicinity v. Mayor and Council of the City of Camden, supra.

We hold that the Wyoming Preference Act does not violate the
privileges-and-immunities clause of the federal constitution, not-—
withstanding the Act"s infringement upon a recognized fundamental

right. The Act narrowly addresses the goal of reduced unemploy—
ment among the state®"s taxpayers by preferring available, quali—
fied residents for government-funded positions. Since the deqree

of discrimination bears a close relation to the state®"s valid rea-—
sons for discriminatory treatment, we affirm the Act"s validity
under the tesc established 1in Toomer v. Witsell, supra, and re—
fined in subsequent cases.

Although not determinative of our decision here, we recently
held 1in Galesburg Construction Company, 1Inc. of Wyoming v. Board
of Trustees of Memorial Hospital of Converse County, Wyo., 641
P.2d 745 (1982), that Wyoming"s preference for resident bidders on
public-works contracts, &8 9-8-302, W.S.1977, does not violate the
eaual-protection provisions of the state and federal constitu—

tions. Our result in the .nstant <ase, upholding Wyoming"s pref—
erence for resident workers cn public-works projects, harmonizes
with our decision in Galesburg Construction Company, Inc. of Wyo—

ming v. Board of Trustees of Memorial Hospital of Converse County,
supra.

The bill of exceptions 1is sustained.



THOMAS, Chief Justice, specially concurring.

I am in complete accord with the result reached by the major —
ity in this case, but I have a concern about the adequacy of the
record to support the nexus between the evil of "a qualified
Wyoming worker®s remaining unemployed while a nonresident goes to
work on a government-funded construction project”™ and the statute
in question. I agree that that 1is a possibility, but the record
does not demonstrate it. The statutory language simply makes the
state employment offices a repository of information, and does not
limit the "list of laborers, classified by skills, who are
residents”™ to the wunemployed. It simply requires that they be
"available for employment."”

I am satisfied that on the basis of existing precedent the
role of the State 1in connection with ™"constructing, reconstruct—
ing, 1improving, enlarging, altering or vrepairing any public works
project or improvement for the state or any political subdivision,
municipal corporation or other governmental unit"™ 1is that of a
market participant pursuing essentially a proprietary function.
It is 1inappropriate to invoke the Privileges and Immunities Clause
to 1inhibit the State 1in that regard. Both Hicklin v. Orbeck, 437
Uu.S. 518, 98 S.Ct. 2482, 57 L.Ed.2d 397 (1978), and United Build-—
ing and Construction Trades Council of Camden County and Vicinity
v. Mayor and Council of the City of Camden, U.sS. ,
S .Ct. , (9 L.Ed.2d 249 (1984), recogni™ze tEat while the
proprietary interest of the State in the property with which the
statute deals is often a crucial factor 1in determining v:hether a

discriminatory statute against non-c itizens violates the
Privileges and Immunities Clause. I perceive that, without
articulating such a concept, the Supreme Court of the United

States has preserved a delicate balance between the Reservation of
Powers Clause found 1in Amendment X to the Constitution of the
United States of America and the Privileges and Immunities Clause.
The 1line that 1is drawn 1is that between the governmental function
of the State and the right of the State to participate 1in the
marketplace, satisfy its proprietary functions, and contract
freely with those with whom it chooses to contract.

In Hicklin v. Orbeck, supra, at 43? U.S. 531, the Supreme
Couj:t recognized what it described as a mutually reinforcing
relationship between the Privileges and Immunities Clause of Art.
IV, 8 2, and the Commerce Clause, which it said stems from their
origin in the Fourth Article of the Articles of Confederation. In
Reeves, Inc. v. Stake, 447 U.S. 429, 65 T .Ed.2d 244, 100 S.Ct.
2271 (198U), the Court said:

" * * * The State"s refusal to sell to buyers
other than South Dakotans 1is ‘“protectionist"



only 1in the sense that it limits benefits gen—
erated by a state program to those who fund
the state treasury and whom the State was
created to serve. * * * Such policies, while
perhaps "protectionist” in a loose sense,
reflect the essential and patently unobjec—
tionable purpose of state government--to serve
the citizens of the State.™

Conceding that the Court there was dealing with the application of
the Commerce Clause, because of the mutually reinforcing relation—

ship between the two clauses, I find that concept applicable in
this instance with respect to the Privileges and Immunities
Clause.

It cannot be held objectionable for a sovereign state to
adopt legislation which provides in essence that to the extent
possible public works contracts benefit the citizens of the state
whose contributions to the public treasury fund those projects. A
state should not be foreclosed by the 1invocation of the Constitu—
tion of the United States of America from loyalty to interests of
its own citizens. So long as a statute is narrowly drawn to
protect only the right of the state to contract as it sees fit
with respect to expenditures for public works projects which it
owns and which it funds, | am satisfied that as a matter of law
such a statute does not offend the Privileges and Immunities
Clause found in Art. 1V, &2 of the Constitution of the United
States of America. This, of course, makes it unnecessary for the
court to pursue the remand technique 1invoked 1in United Building
and Construction Trades Council of Camden County and Vicinity v.
Mayor and Council of the City ol Camden, supra.

I would agree that the bill of exceptions should be sustained
for the foregoing reasons.
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Referred: Labor & Commerce
and Judiciary

BY V_FISCHER, RODEY,
FAHRENKAMP, JOSEPHSON

IN THE SENATE AND ZHAROFF
SENATE BILL NO. 191
IN THE LEGISLATURE OF THE STATE OF ALASKA

FOURTEENTH LEGISLATURE - FIRST SESSION

A BILL
For an Act entitled: "An Act relating to employment preference for state
residents; and providing for an effective date."
BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 36.10 is amended by adding a new section toread:
Sec. 36.10.005. LEGISLATIVE FINDINGS. (a) The legislature
finds that
(1) the rate of unemployment among residents of the state
is one of the highest in the nation;
(2) the state has a compelling interest in reducing the
level of unemployment among its residents;
(3) the construction industry in the state accounts for

approximately 10 percent of the available employment;

(A) construction workers receive approximately 30 percent

of all unemployment benefits paid by the state;

(5) historically, the rate of unemployment in the construc-

tion industry in the state is higher than the rate ofunemployment

other industries in the state;

in

(6) it is appropriate for the state to consider the welfare

of its residents when it funds construction activity;

(7) it is in the public interest for the state to allocate

public funds for capital projects in order to reduceunemployment

among its resident construction workers;

(8) in-migration of nonresident construction workers

con-

tributes to or causes the high wunemployment rate among resident
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construction workers because nonresident workers compete with resi-
dents for the limited number of available construction jobs; and

(9) the state has a special interest 1in seeing that the
benefits of state construction spending accrue to its residents.

(b) The legislature further finds that there is a legitimate and
compelling governmental interest and that the public health and wel-
fare will suffer if state residents are not afforded employment pref-
erence in state-funded construction-related work.

* Sec. 2. This Act takes effect immediately in accordance with AS 01.-

10.070(c).

SB 191 - 2.
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Senator Vic Fischer
Pouch V
Juneau, Alaska 99811

Steve Kadish
Aid to Senator Vic Fischer

1024 West 6th Street
Anchorage, Alaska 99501

Dear Vic and Steve:

In looking at SB 191, I think that we can proceed from the find-—
ings that exist already and start making additional findings fronm
(10) onward relating to oil.

Before 1 get into the specific findings, | note from Department of
Labor statistics that we do have the highest rate of unemployment
currently, that our unemployment rate 1is higher than any nearby
states, that our wages are higher because of a higher cost of
living which attracts unemployed from other states, that those
persons coming into Alaska often become a burden on the public
welfare because of being unprepared to meet the higher cost of
living in Alaska, etc., etc.

I would suggest the following:

(10) That the State of Alaska owns certain
royalty oil 1located in oil reservoirs within the juris-—
diction of the State of Alaska;

(11) That this royalty oil is removed from the
earth by private corporations;

(12) That the revenue obtained from this
royalty oil 1is a primary source of income for the State
of Alaska;

(13) That the production, transporting, and
sale of this oil results in a majority of the revenue
annually received by the State of Alaska;

(14) That the budget of the State of Alaska at
this time absolutely requires the funds obtained from
oil owned by the State of Alaska and produced as either
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royalty oil or oil for the benefit of the private
corporations producing oil; and

(15) That without the revenue to the State
produced by the oil (or oil and gas) production, trans—

portation, and sale, the State of Alaska would be unable
to construct public works projects, pay welfare bene—
fits, or otherwise address the primary and secondary

consequences of poverty and unemployment in the State of

Alaska.
Maybe a lot of that 1is garbage, but 1 think it provides a basic
approach for folding the petroleum 1industry 1in. As |1 mentioned

before, as long as we hold ourselves to regulating the petroleunm

industry insofar as it is producing royalty oil, we should be
okay .

I enclose a copy of my compilation of statistics for Tom Snapp
which may provide considerable ammunition for this battle.

IT I can do anything more, please let me know. Labor in Fairbanks
and we here at Local 375 are tremendously impressed by SB 191 and

the effort generally being made to protect our North Slope employ—
ment .

Sincerely,

ARTHUR LYLE ROBSON; Attorney for
U.A. Local 375 and Its Members

ALR:CLM

Enclosure
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February 13, 1985

Tom Snapp

All Alaska Weekly

419 2nd Avenue
Fairbanks, Alaaka 99701

Dear Tom:

Tne following are my thoughts and summaries with respect to
economic matters. These should supplement your article of Ilast
week and possibly even get a reaction from the legislature.

1. I attach a proof copy air mailed from the Supreme Court of
Wyoming of a case in which they found the Wyoming Preference
Act of 1971 constitutional. I have underlined 1in red the

sections crucial to understanding the opinion, as well as its
references to the Hickland v. Orbeck cast-.-, and how they feel
they qualify under those tests. This should give the legis—
lature their first chance at an approach which has stood the
court test and which could be used again, particularly 1if we
substitute for the provision covering state public works
contracts which are paid for by Wyoming residents, a pro-—
vision which covers not only state contracts, but contracts
cohering the production of oil, gas, or other minerals, a
portion of which belong to the State of Alaska and represent
the prime source of revenue currently paying for the operat—
ing budget of the State of Alaska. " + -

2. On the specific question of how the oil companies and their
contract management contra tors have been let.ting contracts
which keep union contractors from bidding, there have been
Lhree approaches used so far:

A. The one 1 mentioned last week - a cost plus contract on
which the source of competition 1in the bid is the price
in dollars per hour of man Jlabor on the job. There is

no limit on the number of hours to be spent;

B. A contract in which the total hours within which to
perform the project are set. The contractor must put in
this many hours and then bids only on a total price 1in
the sense of the dollars per hour for man in the fie?d
times the total established number of hours which must
be worked. Note that 1in each of the cases, the number
of hours to be worked has been set much much higher than
any union contractor -has considered necessary; and
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C. What 1is called a "time weld procedure” where production
is deliberately slowed to a very 1inefficient rate far
below the rate at which wunion employees normally work,
but only slightly below the rate at which non-union
employees work. For 1instance, 1if a job when normally
set up would permit a man to turn out 80 1inches of
welding per hour, the number of inches per hour that a
man is allowed to weld is artificially restricted to 12
inches per hour. (This 1is an exact example applicable
to a particular case.) They then determine as a matter,
of quality control that no welder can produce more than
12 inches per hour. The net result is that the produc—
tion part of the jJjob 1is slowed to a point where the
wages become a killer and the greater speed and effi—
ciency of union welders can"t be used.

Each of these approaches obvjously lead to a much higher
total cost for a project than would otherwise be paid. The
additional amounts paid for doing projects under this basis
are in the multimillions of dollars.

Logic and a knowledge of the system on the North Slope points
to three basis for oil companies throwing money away this

way:

A. Producing a gathering line system or a pumping system in
this manner reduces the weld head price because even
under the new proposed settlement, the oil companies are
permitted a period to recapture the "cost"” of the work
and then are returned a steady 6.4% on that sum from
that point forward;

B. Creating unrest in the Jlabor market Vv pitting union
against non-union, residentsagainst._n-residents, and
company against company willnormally result indestruc—
tive competition. That destructive competition will
permit the oil companies to get lower bids from a
desperate company. The construction company then may
well go into bankruptcy, butthe oil company 1in the end
picture will be getting workdone more cheaply; and

C. Cronyism, as revealed 1in the VECO scandal, shows that

even where VECO went into bankruptcy, Arco set out to
save it and used the techniques 1°ve referred to above
to get contracts to VECO, making tZem again wealthy.

With respect to the Brown & Root Company ads and with respect
to a good number of statistics; for instance, those obtained
from the latest VECO payroll printout, a problem appears in
the definition of resident. The non-union companies are
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Tom Snapp

All

Alaska Weekly

419 2nd Avenue
Fairbanks, Alaska 99701

Dear Tom:

The

following are my thoughts and summaries with respect to

economic matters. These should supplement your article of last
week and possibly even get a reaction from the legislature.

1.

I attach a proof copy air mailed from the Supreme Court of
Wyoming of a case in which they found the Wyoming Preference
Act of 1971 constitutional. I have underlined 1in red the
sections crucial to understanding the opinion, as well as 1its
references to the Hickland v. Orbeck case, and how they feel
they qualify under those tests. This should give the legis—
lature their first chance at an approach which has stood the
court test and which could be used again, particularly if we
substitute for the provision covering state public works
contracts which are paid for by Wyoming residents, a pro—
vision which covers not only state contracts, but contracts
covering the production of oil, gas, or other minerals, a
portion of which belong to the State of Alaska and represent
the prime source of revenue currently paying for the operat—
ing budget of the State of Alaska.

On the specific question of how che oil companies and their
contract management contractors have been letting contracts
which keep union contractors from bidding, there have been
three approaches used so far:

A. The one 1 mentioned last week - a cost plus contract on
which the source of competition 1in the bid 1is the price
in dollars per hour of man Jlabor on the job. There 1is

no limit on the number of hours to be spent;

A contract 1in which the total hours within which to
perform the project are set. The contractor must put 1in
this many hours and then bids only on a total price in
u+he sense of the dollars per hour for man in the field
t;mes the total established number of hours which must
be worked. Note that in each of the cases, the number
of hDurs to be worked has been set much much higher than
any jnion contractor®has considered necessary; and
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currently calling a person a resident if he meets the State's
definition of having been in the State for thirty days. Many
residents on their payrolls have a Deadhorse or Kuparuk
address because they have been up there over thirty days.

They do not, however, have their homes and families 1in
Alaska. A person who does not have his home and family in
Alaska does not generally cash his paychecks in Alaska. In

fact, about all that 1is purchased by the individuals 1in the
camps on the slope are narcotics and alcohol so that no
industry or merchandiser 1in Alaska gets any gain from any °
turn over of the dollars paid to these individuals, with the

possible exception of the pushers and the package 1liquor
stores.

Everyone accepts that a dollar paid to a worker who Ilives in
your community will turn over a certain number of times
before it finally ceases to be a factor in the community.
Four turn overs is the minimum used in any economic estimate.
Eleven turn overs 1is the maximum. Seven or eight turn overs
are normally cited in various economic studies. Because of
the higher rate of federal tax due to progress brackets and
the Jlack of 1industry, we probably should accept that seven
turn overs of a wage dollar will be all that one can safety
assume in an Alaskan community.

4. Looking at miscellaneous statistics which go to butress the
current crisis, 1 will list these by source in the hopes of
making things easier. These are not necessarily listed 1in

order of importance tc the proposition or my preference for
one source over another.

A. The January, 1985 1issue of Alaska Economic Trends put
out by the State Department of Labor. - Pertinent
statements show that as 1984 progressedthe down turn
in jobs available in both the construction and mining
industry had already begun, with a construction industry
loss of 1,300 jobs and mining industry 1loss of 200 jobs.
There will be more reference to the loss of the mining
industry 1iobs later since the State treats oil and gas
as appro mately 90% of the mining done 1in Alaska. This
book quotes the 1984 average employment 1in mining at
8,100 persons. Some of the loss of jobs 1in this area 1is
explained 1in quotes from later sources. In the con-—
struction area, they note at page 5, "No major con-—
struction activity is planned in oil and gas 1in 1985."
and "A significant surplus of residential and commercial
space is already available in the three major communi—
ties in Alaska and (we are now on page 6) State spending
is unlikely to increase for capital projects..."
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The fall, 1984 issue of the Community Research Quarterly
put out by the Fairbanks North Star Borough 1indicates
that 2,854 Borough residents are working 1in construction
and average $7.61 per hour. This is the larges single
category of employment in the Fairbanks North Star
Borough and it consists of people 1in non-union jobs
because they were all referred to their job from the
State employment service. Union employees will comprise
a higher number of people actually working in 1984 and
their wages range from $16.00 to $32.00 per hour. This
gives one a handle on the pay received by non-union
construction workers as compared with union pay. This
comparison 1in turn proves that these people are not able
to adequately support themselves in the Fairbanks
community. (They earn less than $400.00 per week - and
this 1is not enough to support a family.) This also
demonstrates the number of people who are being brought
into a marginal existence by being brought into the non-—
union construction industry.

Table 24 in this book contains the amazing notation that
in oil and gas extraction during 1981 and 1982 (big
years for enforcing local hire), the oil companies
refused to disclose data on addresses to the State to
defend the privacy of their employees. This 1is found at
page 48 1in Tabic 24.

As far as Borough workers are concerned, mining employed
350 people in the Borough last year and construction

3,150 people. This statistic confuses me a little
because I am sure that a couple of the large.r unions
dispatched nearly this many people during the year. It

probably, therefore, represents year around jobs.

On page 53, Table 28, residents of the Borough employed
in the oil and gas extraction industry (there were 9 of
them) average $3,732.00 per month. Construction workers

in heavy construction (North Slope) average $7,290.00
per month.

The January, 1985 1issue of Alaska Construction and Oil
has the following statistics: They indicate that
construction had a "more moderate growth curve”™ in 1984
and that "Alaska contractors <can continue to look
forward to demand from the private sector as long as the
state"s economy continues to grow." They cite various
economists to say that construction employment through—
out the State will be somewhere between 11,000 and
15,000 jobs, which 1is back to the 198] or early 1982
level. At the time"their article was written, they
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expected a $1.2 billion State budget which produces
13,180 jobs. However, the recent oil cost problems have
cut this considerably. On Tuesday®"s Interior Delegation
conference, Don Bennett 1indicated that he felt a
$500,000,000 cut was 1in order. This will probably come
mostly through projects 1let by DOT. On the petroleunm
side, the statisticians are all befuddled by the con-—
tinual drilling being done by the oil companies on the
North Slope. They had expected activity to drop off.
This is a big unknown factor at this point, but appar-"
ently the mukluk experience did not cut into the planned

exploration for oil. Exxon believes that 46% of the oil
remaining to be found 1in the entire United States will
be found in Alaska. Arco has many projects on the board

to enhance the percentage of recovery from an oil pool.
Sohic- plans to spend $2 billion in the next few years on
North Slope projects. This 1is a concrete sum that will
be the subject of the debate between local hire and free
market hire, as well as all the factors mentioned above.

Oil & Gas Journal for January 28, 1985. - These are
interesting production sidelights which can be interest—
ing to throw in. In 1970, oil wells in the United

States were producing 9.11 million barrels per day.
Then came the Arab oil embargo, etc., and we tried to
become nonreliant on foreign oil. Currently, U.S. wells
are producing 8.71 million barrels per day. The imports
of foreign oil bottomed out in 1982 and are beginning to
climb back up, but they did drop substantially from the

1970 level. Translated, this means we are using much
less oil now than w#& were in 1970. Alaskan oil produc—
tion has gone as follows: In 1970 - .083 billion
barrels; 1975 - .07 billion barrels; 1980 - .591 billion
barrels; 1982 - _.627 billion barrels; estimated 1985 -
.58 billion barrels; estimated 1990 - .56 billion
barrels; estimated 1995 - .54 billion barrels; and
estimated year 2000 - .53 billion barrels. During the

period from now through the year 2000, we will discover
.1 billion barrels of oil per year 1in new reserves.

Oil & Gas Journal for January 1, 1985. - This outlines
the proposed taps settlement whereby Arco would reduce
the tariff for transporting oil through the pipeline.
Arco owns 20% of the oil production. The reduction of
the tariff will, of course, bring the well head price
up - The settlement proposes a flat payment of $50
million and it will 1increase the value” of the oil
extracted for Arco, which value is taxable. The effect
on Arco will be a $23 million per year increase so that
the total effect on all the oil companies will be a $115
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million a year 1increase 1in taxes. This is probably
one-sixth of the amount of the tariff reduction.

The Alaska Review of Social & Economic Conditions for
September, 1984. - They did a study of Alaskan costs on
large construction projects. They compared them with
coSwS throughout the United States; Boston being equal
to 100. It is interesting to note that the costs in
Anchorage and Fairbanks were 1identical; 146 for labor
and 145 for materials, so that our Jlabor and material
increase in prices over the lower 48 is basically
identical. It also points out that the State pay
differential of 14.9% between here and Anchorage and the
University"s pay differential of 10% between here and
Anchorage 1is not paralleled by heavy construction costs.
The reason, of course, 1is that the heavy construction
costs in the past (while the field was still basically
all wunion) were no higher in the work done out of
Fairbanks, namely Prudhoe Bay, than they were actually
in Anchorage.

This 1issue is kind of interesting because they pointed
out that the median household 1income 1in the U.S. 1is
$16,841.00. In Alaska, it is $25,280.00 or 150% of the
U.S. average. However, owners of homes 1in Alaska make
193% of the U.S. average or $32,561.00 per household.
Renters, on the other hand, make only 104% of the U.S.
average or $17,491.00 per household. In other words,
the people who are the construction workers in 1983 and
up to the middle of 1984 who are mostly union make a
good high wage. The people who have taken the non-union
jobs are the renters (a majority of them) and make 1iruch
much less.

As long as we are on these statistics, 1it"s 1interesting
to note that the per capita 1income 1in Barrow is 193% of
the U.S. average and that"s the highest 1in the U.S.

Fairbanks occupants make only 93% of the Alaska average.
North Slope residents, such as they are, make 123% a" i

they are tied with Juneau 1in this regard. The highest
per capita income in the State 1is in the Bristol Bay
area. This is not, however, compared with national

averages.

The Alaska Journal of Commerce for December ]7, 1984. -
Here is states that in 1974, oil employed 3,000 people
in Alaska. In 1984, they employed three times that many
and point out that a great deal of the taking of sea-—
sonality out of the employment market 1is due to the
Alaska O0il & Gas Industry. Because the 1974 figures



were before trans-Alaska pipeline anc the 1984 figures
are with it running full force, we can see that roughly
6,000 people are employed by the companies as their
operators of the pipeline.

These companies (there are 21 of them) errr.loyee actually
6,141 people. They occupy 3,000,000 square feet of
space at a cost of $7 million. Their wage package 1is
$450 million. They purchase $9.13 million 1in goods and
expend $1.37 billion on capital improvements annually."®
According to these statistics released by the Alaska Oil
& Gas Industry, these 6,141 people average 13.4 years 1in
the period of time they have Ilived in Alaska. Ninety-
three percent of all firms in Alaska deal with the oil
companies and the average of their employees 1is 13.5
years 1in Alaska. The average Alaskan has been 1in Alaska
16.2 years. We need to compare this with the slope
construction workers that are considered residents after
they"ve been here thirty days and many of them do not
live in Alaska at all. They simply fly out with their
money.

The January 7, 1985 1issue of Alaska Journal of Commerce
goes 1into drilling plans for development on the North

Slope and it"s probably easiest to say that they are

fantastic.

The Alaska Economic Report for October 25, 1984 points
out that there has been a sizeable cutback 1in oil
company employees during 1984.

Alaska Construction anu uil for November, 1984 indicates
that $13 billion has been spent in the Prudhoe Bay field

and $17 billion more will be spent there. In the
Kuparuk field, $5 billion has been spent so far and most
of the development is yet to go. In the Milne Point
field, $312 million of a $787 million development costs
are underway. The costs of linking the field, pumping
stations, etc., have not yet been estimated. On the
Lisburn field, they"ve started on a $2 million develop—
ment. There will undoubtedly be more money to be spent
there. On the Cool West Sak, only about $75 million
have been spent so far. On the Endicot field, there is
no real estimate. $2.06 billion would be a guestimate
as to what has been done. There is $55.4 million
waiting for permit clearance. On the Ugnu field, which

overlaps West Sak and Kuparuk, we really do not know.
They will probably use the West Sak and Kuparuk infra-—
structures when the time comes. This does not take, of
course, 1into account the forthcoming Navarin Easin,
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St. George, Norton Sound, Diapir, and Unnamed Beaufort
Sea fields.

The most interesting statistics 1 was able to come up with
were the result of a survey among building trades unions in
Fairbanks. Of nine unions | surveyed, each provided me with
the best estimate they could give for the following figures:
First question, "Of the work now being done in your craft on
the North Slope, what percent of that work 1is union and what
percent non-union?" Four crafts 1indicated a basic 50/50 *
split. In one craft, the split was 60% union to 40% non-—
union. Two crafts indicated 10% union to 90% non-union and
two crafts indicated j0% union to 70% non-union. Several of
the unions added extra examples on a promise of anonimity
such as a shop that has 13 and sometimes 14 union men 1in it
which 1is next door to a shop staffed by roughly 40 non-union
men. They each have equal duties and perform an equal amount
of work. This simply means that because of the competition
that 1is going on, union men are putting out as much produc—
tivity as possible.

The second question had to do with our intelligence program
and asked, "Of the non-union contractors in your craft, what
percent of their employees are Alaskan residents?"” Two
crafts indicated a 50/50 split; one indicated no local
residents hired after reviewing the payroll records of the
union contractor in their area; one craft indicated 20%; two
crafts indicated 30%; one craft indicated 40% and two crafts

indicated 90% so that there 1is a sizeable spread. The
figures set out before about the difference in wages make all
of this more clear an economic 1impact. Our big problem comes
with determining what 1is a local resident. Many people are
giving Alaskan addresses. For 1instance, maintaining that
they are residents of Deadhorse or Kuparuk because they have
been in the State at that location thirty or more days. This

does not seem quite right and probably will not stand scrut—
iny.

I hope all this helps out. Please call me if you have questions.

Sincerely,

ARTHUR LYLE ROBSON, Attorney for

U.A.

Local 375 and Ilts Members

ALR:CLM
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ALASKA HIRE WBOTC-26-55

ONE OF ALASKY'S M R PHOBLETTS - LARGE NUMBER OF NON-RESIDETJTS PPL IN AK
INDUSTRIES ~ WHILE ALASKANS ARE UNE'PLOYED
WHILE ALASKA HAS ONE OF THE HIGHEST UNPPLOm r RATES Il U.S.

PUTS A TREMENDOUS BURDEN ON THE STATE AND ALSK/Y'S PERMANENT POPULATION

PARTICULARLY SERIOUS IN CONSTRUCTION INDUSTRY WHICH ACCTS FOR 10 | of ETOT IN-STATE
BUT ACCTS FOR 30 7, OF UFCTUW BT BENEFITS PAID OUT

PATTERN OF HIGH PERCENTAGE OF NONRESIDENT BPLQY'tNT IN BOTH PRIVATE AID
PUBLIC CONSTRUCTION.
ESP. OF LATE, APPARENT CONCERTED EFFORT AT UNION BUSTING BY SORE OF THE
*MAJOR O1L COMPANIES AND THEIR AFFILIATED COMPANIES AND THIS ENTAILS
USE OF NON ALASKA WORKERS

AS SERIOUS, IS THE USE OF NON_RESIDENTS ON PUBLICLY FUHOEO CONSTR PORJECTS.

STATE HAS SPBJT BILLIONS OF DOLLARS PUBLIC WORKS, DESIGNED IN PART TO DEAL
WITH AK"S UNEMPLOYMENT - ONLY TO SE AN INFLUX QF NON RES, WORKERS
DEEAT THIS PURPOSE

COURTS HAVE BEEN DEALING WITH THE ISSUE QF LOCAL HIRE.
COURT DECISIONS, BOTH STATE A'ffl FEDERAL, HAVE BEOI INTERMITTENT Affl CONFUSING
HOWEVER, A STANDARD FOR AN ACCEPTABE LOCAL HIRE LAW IS EMERGING

COURTS ARE CONCERNED ABOUT THREE FACTORS:

(attached)

CURRENT ALASKA HIRE LAW ( AUTHORED BY JOJO 19S3) IS 'CRY GOOD. IT DEALS ONLY
WITH PUBLICLY FUNDED CONSTRUCTION AND IS NARROWLY TAILORED TO ADDRESS A
PARTICULAR EVIL,
HOWEVER, THE LAW DOES NOT INCLUDE A FINDINGS SECTION IDENTIFYING AND DOCUMENTING

THE REASONS PREFERENCE FOR STATE RESIDENTS IS NECESSARY,
SR 101 nnFQ that AK 1AM NOO IN rnUPT CMAII FNRF RR 101



FLOOR MOTES: INTRODUCTION OF SB 191
EMPLOYMENT PREFERENCE (LOCAL HIRE)

ALASKA NEEDS A LAW PROTECTING LOCAL HIRE THAT CAN MEET A CONSTITUTIONAL
CHALLANGE.

COURT DECISIONS, BOTH STATE AND FEDERAL, HAVE BEEN INTERMITTENT AND
CONFUSING.

A STANDARD FOR AN ACCEPTABLE LOCAL HIRE LAW HAS EMERGED.

TRADITIONALLY, WHEN THE COURT LOOKS AT A STATES LOCAL HIRE LAW THEY
CONSIDER:

1. WHETHER THE PROBLEM 1S IDENTIFIED AND DOCUMENTED:
(HIGH UNEMPLOYMENT IN ALASKA, PARTICULARLY IN
THE CONSTRUCTION [INDUSTRY).

2. WHETHER THE CLASS OF PERSONS BEING DISCRIMINATED AGAINST HAVE
BEEN IDENTIFIED AS A PARTICULAR EVIL. (IN THIS CASE,
NON-RESIDENTS COMPETE WITH ALASKANS FOR A LIMITED NUMBER OF
JOBS, CONTRIBUTING TO OR CAUSING OUR HIGH UNEMPLOYMENT RATE)

3. WHETHER THE REMEDY FOR THE PROBLEM (1.E. LOCAL HIRE LAWS) IS
NAROWLY TAILORED TO FIT THE PARTICULAR PROBLEM IDENTIFIED
BY THE STATE AND IS THE MOST APPROPRIATE AND LEAST INTRUSIVE
) METHOD OF ADDRESSING THE PROBLEM.

OUR CURRENT ALASKA HIRE LAW (AUTHORED BY SENATOR JOSEPHSON AND PASSED IN
1983) IS A GOOD ONE. IT DEALS ONLY WITH PUBLICLY FUNDED CONSTRUCTION
PROJECTS AND IS NARROWLY TAILORED TO ADDRESS A PARTICULAR EVIL.

THE ONLY ADDITION WE COULD MAKE TO OUR CURRENT LAW IS A FINDINGS SECTION
IDENTIFYING AND DOCUMENTING THE REASONS THE LAW 1S NECESSARY.

THAT 1S WHAT SB 191 WILL DO.

PUBLIC HEARINGS ON SB 191 WILL CREATE A RECORD OF TESTIMONY FURTHER
DEFINING THE BURDEN ON THE STATE THAT NON-RESIDENT HIRE CREATES.

PUBLIC TESTIMONY WILL REVEAL THAT THE STATE HAS TAKEN EXTRAORDINARY
STEPS TO ADDRESS OUR UNEMPLOYMENT PROBLEM, INCLUDING FUNDING MASSIVE
PUBLIC WORKS PROJECTS, ONLY TO SEE CUR PURPOSE DEFEATED BY AN INFLUX OF
NON-RESIDENT WORKERS TO FILL THOSE CONSTRUCTION JOBS.
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CERTIFICATION

|, the undersigned, an employee of the State of Alaska, do hereby certify
that the microfilm images on this microform are accurate reproductions
of the original records of the State of Alaska as accumulated during the
reqular course of business, and that it is the established policy and practice
of this Stat to microfilm its records and to dispose of the orig'ial records

after microfilm reproductions have boon made,
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COMMENTARY

HB-2/6

The 700% Solution—A Billion Dollar Ripoff

By Paul J. Andiows

(A commentary in the April 1950 edition
of Government Executive addressed the
issue ofthe high cost ofarchitecl-engineer
services in Federal contracts. Thefollowig
opinion'commentary is an update on that
same issue and was submitted by a long-
time (1946-1973) Federal employee who
is now retiredfrom Government sendee
but retains a strong interest in Federal
expenditures. An attorney, Mr. Andrews
spent much of his Federal service in the
areas of supply, contracts, claims and
compliance.)

O ne of the obvious ways to reduce the
federal deficit is to reduce the outlay of
funds for federal procurement; and an im-
portant procurement technique to reduce
prices is by competitive bidding or nego-
tiation. On August 11, 1983, President
Reagan called on the heads of depart-
ments and agencies to increase price com-
petition in the $160 billion spent annual-
ly in federal procurement and restrict the
use of noncompetitive procurement. As
a part of its deficit reduction package,
both houses of Congress drafted a “com-
petition in contracting” bill (S. 338 and
H.R. 5184).

The one exception, in the latter hill, to
more “fair and open competition” is the
procedures in the Brooks Act (sponsored
by Rep. Jack Brooks and passed on Oc-
tober 27,1972), which forbids price com-
petition for architect-engineer (A/E) ser-
vices. A/E fees in federal procurement
total about $5 bhillion annually. In the
“Deficit Reduction Act of 1984” (P.L.
98-369, enacted July 18, 1984), which
combined the two bills, the Federal Pro-
perty Act was amended to provide (sec.
309 (b)) that—'the term ‘competitive
procedures’ means procedures under
which an executive agency enters into a
contract pursuant to full and open com-
petition. Such terms also includes—

(1) procurement of architectural or

engineering services cond"cted in ac-

cordance with title IX of tnis Act (40

U.S.C. 541 et seq) [the Brooks Act]”.

On April 25, 1978, antitrust action
against the A/E industry (National Soci-
ety of Professional Engineers v. U.S))
culminated in the Supreme Court's deci-
sion that the traditional method of select-
ing A7Es without comparison of prices
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was a "frontal assault on the basic policy”
of the Sherman Anti-trust Act. But by
then the A/E code of ethics prohibiting
comparison of prices had been written
into law (the Brooks Act, dated October
27, 1972).

The current NSPE Code of Ethics (as
revised, July 1981) rescinds section 11(c)
of its previous code, recognizing the
Supreme Court decision, and permits
price negotiation for A/E services. The
private client may now compare prices of-
fered by competing A/Es; but the federal
government client is forbidden by the
Brooks Act from making price compari-
sons. The new NSPE Coda also notes
that “Engineers and firms may indi-
vidually refuse to bid for engineering ser-
vices. Clients are not required to seek
bids for engineering services ... State
registration board rules o* professional
conduct, including rules pn “.ibiting com-
petitive bidding for engineering services,
are not affected and remain in full force
and effect." As we shall observe later, the
absence of price comparison results in a
600 to 700 per cent price spread in the
cost of AJE services. In other words, the
Brooks Act alone insures that A/E ser-
vices which could be obtained for $50,000,
will cost the federal government as much
as $350,000.

A survey of the largest construction
firms in the east revealed a definite move
toward price comparison in the A/E selec-
tion process. Joe Wood of Marriott Cor-
poration said that for the design of hotels
and facilities around the world they ask
for AJE design proposals with prices,
then select the proposals in the lower half
of the price range and negotiate with the
best qualified A/E. Alan Brangman said
Oliver T. Carr Co. was paying time and
service rates for A/E services but found
the costs so high that the project man-
agers are now going into the market
place to expand the pool of eligible A/Es
and to negotiate lump sum prices with all
AJEs qualified for the particular design
job. Steve Hayes, Project Manager for
the Washington-Baltimore area for Cabot
and Forbes, who construct multi-story of-
fice buildings, said they use Skidmore,
Owings and Merril as the A/E for their
largest buildings; but in suburban areas
(for .designs of smaller facilities) a
feasibility design is developed, a pool of

qualified A/Es is selected and price is
negotiated with all of them. The con-
sensus was that price comparison for A/E
services is the definite j-end—in order to
reduce costs of design work and continue
to obtain highly qualified A/Es.

In its December 1972 report, the Com-
mission on Government Procurement
recommended price competition as a
“non-dominant factor” in selections of
AJEs. Congressman Brooks, in the ensu-
ing 12 years has never sought review of
the Brooks Act, although for most of
these years he has been in a prime posi-
tion, as Chairman of the House Govern-
ment Operations Committee, to do so. He
has repeatedly stated that the Act calls
for 'fair and reasonable” prices and if
administration of A/E procurement fails
to curb excessive profits, it is not his
concern, beccion 2753 of the recently en-
acted Deficit Reduction Act of 1984 final-
ly calls for a study of all factors in the
procurement with recommendations from
the Office of Federal Procurement Pol-
icy (OFPP), where the survey will be
conducted.

In Auguot, 1983, the Inspector General
of the Department of Transportation
published an investigative report in which
he reviewed 102 A/E grant-funded con-
tracts and concluded that there had been
a loss of tens of millions of dollars to the
American taxpayer. Fifty three percent
of the contracts were entered into
without the benefit of adequate cost
estimates and analyses of A/E costs and
68 percent of the contracts were not suf-
ficiently documented to show that reason-
able prices were obtained. Ten of the con-
tracts showed a price spread of 7 to 733
percent for the same services. Frank
Musica, Washington Counsel for the
American Society of Civil Engineers, ex-
plained that price spreads of $50,000 to
$300,000 (600 percent) were not unusual
for A/E proposals on the same project
because the federal agencies were unable
to define adequately the scope of work.
The anomaly in this assertion is that
federal agencies also claim they cannot
define adequately the scope of work for
a particular project for the purpose of
price comparison among the three best
quailed A/Es selected. Having said that,
the agency immediately enters into a con-
tract with the best qualified A/E in which

19



scope of work is defined sufficiently to
measure the A/E's performance.

The significance of the price spread is
that so much of AJE design work is re-
petitive (such as rooms and other space
units in a building) that prices paid in the
m'ast become the basis for estimates by
the government or the client for future
design projects. Prices near the top of the
600 to 700 percent spread, therefore,
create a plateau estimated price for
future projects. If the three best qualified
AJEs are permitted to offer prices for
comparison by the client, and the plateau
price offered by the best qualified A/E is
at the top of the 700 spread, the prices
offered by the other two best qualified
AJEs could introduce competition at the
300 percent and 100 percent level. The
AJE industry price fixing rate schedu,-s,
of course, keep prices at the 700 level.
And if over 98% of A/E contracts are
awarded by the federal government to
the best qualified A/E at the 700 level the
inflationary trend in prices is obvious.
Notwithstanding this inflationary trend,
in the 12 years that the Brooks Act has
been in effect, no effort has been made
by the Federal Government to survey the
prices for A/E services.

The absence of requirements for com-
petitive price negotiation in the A/E
selection process Is the crux of the pro-
blem of excessive profits. The DOT audit
found that “in 36 percent of the 102 A/E
contracts reviewed, available evidence
indicated that AJE firm proposals were
apparently accepted without analysis or
efforts to negotiate reasonable prices.
It appeared that these grantees did not
have either the capability or the incentive
to conduct meaningful (price) negotia-
tions with the AJE firms."

From the time the Brooks Act was
enacted, price neogitation has been a
charade. The A/E selected as best quali-
fied prescribes the industry fixed price for
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the services required. The federal or
grantee client must accept this price or
lose that A/E. 'f'l.e client knows if he goes
to the other selected A/Es he will be of-
fered the same industry rates on a take-
it or leave-it basis. So, why lose the best
qualified A/E?

Statistics bear this out. In 1979, the
Department of Defense reported to a
House Committee that "It is estimated
by the military that less than two percent
of contract negotiations are formally ter-
minated with the top-ranked (A/E) firm
and negotiations undertaken with the
second-most-qualified firm, and almost
non-existent when negotiations are
undertaken with the third or lesser-
ranked firm”. In the Military Construc-
tion Program in fiscal years 1979, 1980
and 1981 the Navy and Army awarded
480 A/E contracts—474 to the best-qual-
ified firm and 6 to the second (or 98.7 per-
cent to the best-qualified firms). Efforts
by the Corps of Engineers to test com-
petitive pricing for AJE services were
thwarted by the Department of Defense
and Congressional committees on the
ground that such tests were forbidden by
the Brooks Act.

The Comptroller General continues to
issue reports favoring a form of price-
competition for A/E services but refrains
from raising the subject when testifying
on procurement legislation. However, in
presenting the views of the Department
of Justice on the OFPP draft "Proposal
for a Uniform Federal Procurement Sys-
tem”, dated February 12,1982, Assistant
Attorney General Robert A. McConnell,
in his letter of February 20,1982, stated
that although Justice supported the pro-
competitive policy objectives of the pro-
posal, "... we strongly believe it to be
deficient in not requiring competitive pro-
curement of architect and engineering
services." Justice recommended repeal of
the Brooks Act and elimination of "the

current anticompetitive restraints upon
AVE services procurement." Apparently
in conformance with the Administration's
pro industry policy, the OFPP ignored
the “strong" advice of Justice with re-
spect to AJE procurement reform when
it sent its final System proposal to the
Congress

The primary factors in the selection
process /or other professional services is
the professional competence of those who
will do the work and the relative merits
of proposals for the end products. The fee
to be charged is not a dominant factor but
price comparison is required. It is this lat-
ter factor which is missing under the
Brooks Act.

Professionals who perform work simi-
lar to that performed by A/Es have
sought to be included under the Brooks
Act. Appeals to the Comptroller General
of the United States by the Association
of Soil and Foundation Engineers, and by
other engineering firms referenced in
that opinion, to be exempt from price
competition for services their members
performed that were related to A/E ser-
vices, were denied because the Brooks
Act procedures are strictly limited to such
services "when performed by A/E firms.”
However, the surveyors and mappers
have prevailed; 97 Stat. 311 adds their
services to the Brooks Act. This was ac-
complished by a floor amendment intro-
duced by Senator Charles Percy to the
supplemental appropriations act of 1983
(P.L. 98-63). Other professionals (real
estate appraisers, lawyers and others)
have sought, over the years, to get aboard
the gravy train that has profited the A/JEs
so much.

With the support of the Brooks Act,
sole source procurement of A/E services
at prices fixed by the industry have lulled
state and federal contracting and admin-
istrative officials into a state of euphoric
disregard of all sound contracting prin-
ciples. Money is poured into A/E projects
with no evaluation of cost or accountabil-
ity required. The rationale is that the ulti-
mate cost of the design concept, whatever
it is, will be justified in the construction
to which it is applied. The logical control
is to be found in some kind of price com-
petition. The A/E lobby in Congress is
betting its money against such a retreat
from the status quo.

It is encouraging that the Deficit Re-
duction Act of 1984, in its final provision,
calls for a study of procurement of pro-
fessional services, including A/E services.
The report on the legislation (House Re-
port 98-861) proposes a system in which
all qualified persons be encouraged to
submit a competitive proposal in response
to each solicitation for services "and in
which the award is made to the bidder on
the list who can perform the service for
the lowest over-all cost.” This is the light
at the end of the tunnel. May this com-
mentary contribute to the study of pro-
curement of AJE services.

GOVERNMENT EXECUTIVE



ene prospective client to compare services on the basis of price priﬁ:

3electlon,.and It presumes that the contract “will go to the qualified fi
submitting the lowest price.® Of the 29 states which have statutes on A
selection, I.' are similar to the Brooks bill and the Hodel Code; twelve spe
ifically exempt A/E selection from competitive Mdding; two prohibit biddii
for A/E services by law; one permits agencies to request price proposals

their discretion (Georgia); and one requires price proposals (Karyland). Tab!

1 summarizes these state statutes.

TABLE 1

SUMMARY OF STATE LAWS
States which orohibit comoetitive blddIna for A/E services in Law:
Tennesee Texas

States which exemot A/E services frcm aeneral bidlina reauirements:

California New Sersey

District of Columbia Mew York - by state

Hawai i comDtroller 3 opinion

Illinois Ohio

Kentucky Oklahoma

Missis5ippi-by attorney Pennsylvania
general®s ruling Wyoming

States calling for selection based on qualification;

(with procedure requiring ranxing of firms, negotiation on scope of project
and fee with the top firm. If no contract can be reached, negotiations are
terminated and taken up with the s cond ranked firm, etc.)

California (1973) Nebraska (1973)
Connecticut (1979; New Hampshire (1973)
Colorado (1979) New York State (19S0)
Delaware (1976) Oklahoma (197<0
Florida (1973) Penr.sylvania-building  (1975)
Kansas As and Es (1977) construction offices

Kentucky (1978) couth Carolina (197*0
Louisiana (1975) Texas (1971)
Maine (1979) Utah (1980)
Massachusetts (1975) Virginia (1950)
Minnesota - (1975) Washington (1951)

A"Report of the CSA Special Study Committee on the.Selection of
Architects and Engineers,””’Part 1V, Appendix F, p. 1 (3une 197*0.
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To amend the Federal Procerty and Adminis-
trative Services Act ot 1949 in‘orcer to estab-
lish Federal policy concerning me selection ol
firms and individuals to perform arcnitectural.
enqmeermg, and reiatea services tor the Fed-
eral Government,

Be it enacted bY the Senate ana House ol
Representatives cl tbe United States ot Amer-
icam Congress assemc'ed. That the Federa!
Procerty and Administrative Services Act of
1949 (40 U SC 471 etsea ) isamerced by
adding at the end tnereol tne following new

fitle 1

"TITLE IX-SELECTION OF ARCHITECTS
ANO ENGINEERS

"Definitions ,

Sec 901 Asuseo mthistte—
(1) The term tirm means any individual,
firm, panr.ersmo. corco-aton. association, or
otner IePaI entity cernmnea by law to oractice
the professions ol architecture or engineer-

ing.
g(2) The term agency head means the
ﬂecretar}/. Admims.rator: or head of a de-
artment. a?ency, or bureau ol the Federal
overnmen ,
_"(3) The term arch.tectural and engineer-
ing services' induces tnose professional serv-
IcEs ot an architectural or en%meenng nature
as wen as incidental sendees that memoers of
these professions and those m their employ
may logically or lustifiady perform >
"Poljc ,
$66. 902 ‘The Congress hereby declares if
to be me policy ot the Federal Government to
Pubhcl)r announce all recuirements lor archi-
ectural and en(t;meermg services, and to “e-
no'iate contracts lor aich-"acv-rat gmi ", gi-

ppprno :uryfjc ~*'s *ilgrr.nr.Q'f
""No(? 200 GTISTCA/"On X0l »-a of
i v pZyaoa

|
fflic.n" j p* _ _
Requests tor cuta on arcnitectural and engi-
neering services _
"Sec. 903. I the_procurement of architec-
tural ara_engineering services the agency
head snail encourage iirms engaged In the
lawlul f)ractlce ot tre>r pro'essonto submit
annually a statement ol Cuaiitications and
performance d3ta Tre agency read, lor each

ATTACHMENT 3

proposed protect, shall evaluate current state-
ments ol aualilications and performance data
on tile with the agency, together with those
that may be submitted by other lirms regard-
ing the proposed protect, and shall conduct
discussions with no less than three lirms
regarding anticipated concepts and the rela-
five utility ol alternative methods ot approach
lor lurmshing the required services and then
shall select therefrom, in order ol preference,
based upon criteria established and publisned
by mm. no less than three ol the f ms deemed
to be the most highly qualified Vo provide me
services required. _
“Negotiation ol contracts lor arcnitectural and
engineering services .
_"Sec 904" (a3Tno agency head sM'i nego-
tiate a contract witn me meérest _tm
tor -srer ~ »a I'o encir.ee.na ;e'vires at
CCNMT--0<V nr  — -] -cercy »-ho (e-
termines is ;air ana reasonao.e to me uovern-

l.c — .Tfjking such determination, the

agencyv head snaii lave into account tne esti-
mated value of me services to be reocerea
the scope, complexity, and professional na-
ture tnereol

Should the agency head be unabte to

nego_glate a satis actory Contract, with the firm
considered tobe \ e most auatilied. ata price
he determines to bi_ lair and_reasonable fo the
Government, negotiations with that tirm should
be formally terminated The agency head
should then undenake negotiations with the
second most quailed firm _FaHmH accord
with the second most qualilied firm, the agency
head should terminate negotiations Tne agen_c?]/
head snouid then undertake negotiations wit
the third mest qualified lirm

"(cg_ Should the a?ency head be unable to
negotiate a satisfacfory Contract with any ol
the selected lirms he shall select additional
lirms in order ol their competence and auali-
tication and continue negatiations in accorg-
ance with this section until an agreement is
reached 3

Approved October 27,1972,

‘Arcnaecis ana enc neers Fecerai se-eci on do; y
estaoi'snment 63 Stai 377.82 Srai 1104

+86 Slat 1278

'86 Slat 1279

LEGISLATIVE HISTORY

HOUSE REPORT No 92-1t8S (Comm on Gov-
ernmem Oceraiionsi

SENATE REPORT No 92-1219 (Comm on Gov-
ern.-rentOce'al’ons)

CONGPESS'ONAL RECORD Vol 118C972) July
26 consoerw a”o cassao nouse Oct »4.cons‘a-
eiea ana casseo Eeraie
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Convention 85
Will Show How
To Integrate
Design Trends
Into ‘Value
Architecture’

How can architects apply the
newest design techniques to
create quality facilities for the el-
derly. energy-efficient “"smart"
new buildings, space-efficient
interiors and other proiects that
produce profits for their clients
and themselves?

The 1985 AIA National Con-
vention in San Francisco, June
3-12, will feature 10 information-
packed hours of special design
programs to help architects Inte-
grate new techniques into the
various facets of “value architec-
ture.”

The "Value Architecture" con-
vention's (our piofessional inter-
est programs, covering design
for aging, research and design,
interior design and the 1985 AIA
design awards, will complement
awide range of professional de-
velopment seminars, small-
group consultations md theme
programs. (See Memos #680
and #681.)

The workshop on "Design for
Aging" will review the special
needs, information sources and
design guidelines available (or
all environment—from indepen-
dent living communities to
health, recreational, cultural and
exiended-nursing-care facilities
—for the fastest growing segment
of America's population.

This comprehensive program
will be led by former AIA Board
member Samuel A. (Pete) Ander-
son lll of Richmond and Martin H.
Cohen. FAIA. New York City.

Another m-deoth program will
presem highlights of Ihe Insti-
tutes Research and Design 85"

smSMi IWwex ]

RECEIVED

Qualifications
Or Price: how

lin<RtterdFormest Adiitc [.Should States

San Francisco's Palace ol Fine Arts (1915) by Bernard Maybeck

conference to be held this March
in Los Angeles, where architects
are expected to explore state-of-
the-art findings from architec-
tural research and technology.

This workshop will emphasize
the application of new design
and management tools—espe-
cially computers—Ilo energy-
conscious design, life safety and
codes, building redesign, design
ol specialized facilities and en-
vironmental needs.

Moderated by Earle W. Kennett
of the AIA Foundation's research
department, the research and de-
sign program will feature se-
lected papers from the March
conference,

Interior design's value as a
proiect-enhancing service to cli-
ents will be addressed in the
"Designing Value Interiors" work-
shop. Participants will examine
how interior design has emerged
as one ol the lastest-growing di-
mensions of the design profes-
sion and how it can become one
of the most profitable services of
architecture firms.

The interior design workshop
will be led by Michael Brill, presie
dent of the Buffalo Organization
lor Social and Technological In-
novation.

The final design program will
include a series of panel discus-
sions of AIA Honor Award-win-
ning projects for 1985—from per-
spectives of both the architect
and the client. Panelists will dis-
cuss how quality design adds
"value"—monetary and other-
wise— to an architectural project.

Essex (Conn.) architect Mark
Simon will moderate these dis-
cussions.

“This year's design programs
offer a unique and valuable op-
portunity lor architects to learn
more about design excellence
and the tools for creating it," ex-
plained 1985 convention chair-
man Joseph Monticciolo, FAIA.

Select A/Es for
Public Projects?

Which is more cost-effective for
state governments: Selecting ar-
chitects and engineers primarily
on lhe basis of qualifications or
on the basis of their fees?

This question is the tocus of a
recant AIA study comparing the
experience ol Maryland, which
selects architects and engineers
on the basis of price and other
qualifications, and Florida, which
emphasizes tecnmcal qualifica-
tions in the selection system.

The AlA-supported "Bronks
Act" approach to granting pu 'lie
building contracts, specifying
that A/Es be selected on their
qualifications subject to negotia-
‘ron of (air and reasonable com-
pensation, is used by most lo-
calities; the federal government
and lhe maturity of state govern-
ments, including Florida.

Maryland, however, has advo-
cated its selection process as
more cost-elfective than the tradi-
tional "Brooks Act” approach,
thus prompting the AlA to include
Maryland in the study.

Florida was selected for com-
parison because, until price en-
ters the process, its A,E selection
is similar to Maryland's.

The study concludes that
Maryland's A/E selection process
"is significantly more time-con-
suming and expensive than Flor-
ida's," according to AIA Board
member David E. Lawson, chair-
man of the AIA A/E Selection
Consulting Group.

In Marﬁand total costs ol the
AfE ?,omon of the caDital con-
struction process average 13 per-
cent of estimated construction
costs; but in Florida they average
only 68 percent. While' A-E tees



are lower in Maryland than in Flor-
ida. "the added costs of the Mary-
land process far outweigh the
savings in A/E fees," reports the
study.

These added, costs are in part
the result of a larger administra-
tive staff and budget necessary
for preparing detailed programs
on which architects and engi-
neers can submit price pro-
posals, These program descrip-
tions also take additional prepa-
ration and review time, resulting
in costly delays.

While Maryland requires the
consideration of both price and
technical competence when award-
ing coi  2Cts, the study finds that
price is becoming the dominant
factor in the system.

Ol the last 40 projects awarded
by the Maryland Department of
General Services prior to June
1983, 33 (83 percent) went to the
firms with lhe lowest price pro-
posals.

Although both state govern-
ments are pleased with their A/E
selection procedures and the
quality of the buildings that e-
sult, A/Es in Maryland are e-
sentful of its system.

“Most A/Es who design state
protects in Maryland dislike the
system, which they feel rewards
them inadequately." reports the
study.

The Maryland system, which
requires competing firms to sub-
mit elaborate technical pro-
posals accompanied by fixed
prices, results in extraordinary
costs to firms that compete but
are not awarded contracts. These
costs are eventually passed on to
consumers of A/E services, ac-
Cl' mg to the study

contact: Nancy Somerville.
AIA government affairs, (202)
626-7386.
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New AIA/SC
Specifications
For High-Tech
Buildings Can
Ease Design
Problems

To help architects adapt to
rapidly changing construction
technology, the AIA Senl/ice Cor-

oration is expanding its Master-

PEC system by developing spec-
ifications for a new generation of
highly automated buildings.

Specifications for these so-
called “intelligent" b'lildings are
designed to 2lleviate problems
for design professionals who
have limited experience working
with high-technology construc-
'ion systems.

Entering the marketplace in the
wake of the AT&T divestiture and
the explosion of computer tech-
nology, “intelligent" systems use
anetwork of sensors to determine
a buildings environment, and
computers and microcomputers
to adjust building controls to
ever-changing conditions.

Mastergpec will now em?ha
size transmission media, tele-
commupications systems, light-
Ing. building controls, signaling
enedqy management systems and
building automation.

Specifically, new building con-
struction technologies for trans-
mitting audio, video and data
signals may significantly arfect
architectural designs.

These signals, generally trans-
mitted through electronic cables,
can now be sent with liber op-
tics—a much smaller meaium
Use of fiber optics can dramat-
ically alter the amount and *vce of
space necessary to accc. rmo-
date transmission equipment in
new buildings.

Contact: William Aird. AIA SC.
(202) 626-7371

6 ‘Energy in
Architecture’
Workshops Are
Scheduled for
Early 1985

Architects can continue to sharp-
en their knowledge and skills in
energy-conscious design by tak-
ing advantage of the Institutes
comprehensive "Energy in Archi-
tecture" workshops this year

The schedule for this winter
and spring:
—“Microcomputer-Based Energy
Analysis (level 4a), Feb. 28. Mor-
aine Valley Community College.
Argonne. lll.:
—Energy in Design: “Tech-
niques” (level 2), Feb. 28-March
1, AIA Building, Washington.
D.C.;
—"“Energy-Conscious Redesign"
(level 3c). March 21-22, Kona Kai
Club, San Diego;
— 'Energy in Design: Process"
(level 3a), March 28-29. AIA
Building, Washington. D C.;
—“Microcomputer” (4a), April 15,
San Diego;
—"Redesign" (3c), April 25-26,
AlIA 3uilding, Washington, D.C.

Registration fees will remain
the same for AIA members in
1985 but wi'l increase for non-
members.

Contact: Bre Ja Henderson,
AIA professions development,
(202) 626-7353

Design Firm
Management 1<
Be Examined a
D.C. Conferenci
March 13-15

Management techniques an
specifying strategies to prepar
design professionals for 21s
century challenges will be e
plored at the first Consulting Er
gmeers Exposition and Manage
ment Conference, March 13—15
atthe Washington (D.C.) Conven
tion Center.

The comprehensive confer
ence. cosponsored by ACEC ant
Consulting Engineer magazine
will identify new markets for de
sign firms and examine how firm:
should be structured to tap thesi
markets.

More than 2.500 design profes
sionals from across the nation an
expected to attend the confer
ence, which will feature 60 man
agement sessions, over 75 tech
nical seminars and an extensive
exposition showcasing cornpa
nies that offer products and ser
vices for design professionals.

Carrying the theme “On Track
to Ilhe 21st Century .... Trends.
Traps and Targets," the three-day
conference will offer a four-track
program with seminars on man-
agement development, vendor/
specifier relations, trends in engi-
neering practice and methodolo-
gies for internal practice.

General session speakers will
include Marvin Cetron, the futur-
ist who addressed the 1984 AIA
National Convention: Lee lacoc-
ca, chairman of Chrysler s board;
Paul Goldberger. New York Times
architecture critic; Abel Wolman.
educator and author of The Liva-
ble City, and samuel C. Florman.
a construction company execu-
tive Contact: Linda Oswald.
Slack Inc.. (609) 848-2147.
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Introduced: 3/1/85
Referred: Community & Regional
Affairs and Finance

IN THE SENATE BY STURGULEWSKI AND RODEY
SENATE BILL NO. 204
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to contracts for architectural,
engineering, and land surveying services; and provid—
ing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 36.98 is amended by adding a new sectionto read:

Sec. 36.98.043. ARCHITECTURAL, ENGINEERING, AND LAND SURVEYING
CONTRACTS. (a) Notwithstanding the provisions of AS 36.98.010(3) and
36.98.040, a state agency shall negotiate a contract with the most
qualified and suitable firm or person of demonstrated competence for
architectural, engineering, or land surveying services. The state
agency shall award a contract for those services at fair and
reasonable compensation as determined by the state agency, after
consideration of the estimated value of the services to be rendered,
and the scope, complexity, and professional nature of the services.

(b) If negotiations with the most qualified and suitable firm or
person under (a) of this section are not successful, the state agency
shall negotiate a contract with other qualified persons or firms of
demonstrated competence, in order of public ranking. The state agency
may reject all or part of a proposal.

(c) This section does not apply to contracts awarded in a situa-—
tion of public necessity if the person responsible for execution of
the contract on behalf of the state agency certifies inwriting that a
situation of public necessity exists.

(d) In this section "state agency” has the meaning given in

-1- SB 204
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AS 36.98.080(5), but also includes political subdivisions of the state
when the political subdivision seeks architectural, engineering, or
land surveying services for aproject that is funded entirely or
partially by state funds.

* Sec. 2. This Act applies to requests for bids or proposals for archi-
tectural, engineering, and land surveying services issued after the effec-
tive date of this Act.

* Sec. 3. This Act takes effect immediately in accordancewith AS 01.--

10.070(c).

SB 204 22,



Dept, of Transportation & Public Facilities

BILL no: hb 278 approved: R. J. Knapp
} Commissioner ®
TITLE: An Act Relating to Contracts for date:
Architectural, Engineering, and Land
Surveying Services
The Department of Transportation and Public Facilities

acknowledges the merits of the argument that Ilow bid selection
for professional design services could lead to undesirable cost
and operating efficiency problems with the facilities constructed
as a result of these designs. In certain cases, the practice of
bidding could put the public in a position, of paying for
facilities which are not in the best interest of the public even
though substantial sums appear to have .been "saved" during the
design phase. The Department supports the concept of flexible
selection criteria enabling the Department to adjust the number
and weighting of various factors for selection, including cost to
design. There remain numerous classes of design professional
contracts wherein price consideration can continue to be of value
to the state (architectural reviews for code compliance, projects
which have a well c"jfined design and construction scope, and
various sorts of consulting services).

The Department believes that the major intent of the proposed
legislation could be accomplished, and our concerns alleviated,
if the language of the bill included a limitation on the extent
to which price could be considered for design oriented contracts.
The State wishes to include price as a factor in selecting AE&LS®
services when, in the judgment of the State, the scope, nature,
and amount of services required are sufficiently defined so as to
reasonably enable proposing firms or individuals to compete with
a substantially equal understanding and/or interpretation of the
services required.

The Department suggests adding the following language to Section
36.98.043 of SB 204:

(d) Notwithstanding any other provisions of this section,
the State may 1include price as a factor in selecting AE&LS®
services when, in the judgment of the State, the scope,
nature, and amount of services vrequired are sufficiently
defined so as to reasonably enable proposing Ffirms or

individuals to compete with a substantially equal
understanding and/or interpretation of the services
required. /Tn  order to include price as a factor in

selection, tne State must have at Ileast one person involved
in the evaluation of proposals who 1is registered in the
State of Alaska in the primary Architectural, Engineering or
Land Surveying discipline of the contract®

Fn LT T HE wedine Tull s it vineadn T IEIMCIL LM Ll =11 Wth!,
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STATE OF ALASKA 1985 LEGISLATIVE

FISCAL NOTE

SESSION

Revision Date:

FISCAL DETAIL

ST
Bill/Resolution No.: HB 278 Agency Affected-: DOT&PF, DEC, DNR, DOA
: An Act Relating to ContrcRrbgram Category Affected: Design, Construct
Land Management, Genera | bervices

for Arch.,Enqr.,

& Land Survey Services
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Analysis - HB 278

This bill specifies the basis on which the state would negotiate
and award contracts for architectural, engineering and land
surveying services.

If it is not possible to estimate the fiscal 1impact of the bill
on state agencies, but it is believed to be relatively small.
For the most part, the bill"s provisions for selection of
architectural, engineering and land surveying services are very
similar to those followed 1in current practice.



VERNON AKIN AND ASSOCIATES
COM&ULTING ENGINEERS
r.0. DOZ 1081
JUNEAU, ALASKA 00802
Pnoini <007) 388.0022

March 13, 1985

Dear Legislator and Friend:

The selection of professional services Tfor architects and
engineers, for many years, has been done based upon the qualifications
of the professional instead of on the lowest price for design. In
the past there have been trends to base the selection upon cost only,
but i1t was found by sad experience that the system was not satisfactory.
It takes oi. v*small amount of analysis to see why the selection based

primarily on cost does not produce satisfactory results. The owner
is the party who suffers when the finished product does not perform
as intended or desired. The work of a designer of a building cannot

be made analogous to the work of a contractor, as many people have
tried to do. Some people have asked why a designer ran rot bid a job

the same as a contractor does. When a contractor bids a job, he has
the plans and specifications prepared by a design team, so he knows
exactly wliat the scope of the work r and what is required. On the

other hand, when an owner wants a building designed and hires an
architect or engineer, all the design team has for scope is a concept

of the purpose for which the building is going to be used, the monies
available, and possibly the breakdown of the approximate square feet
desired for each function. Before and during design, the design

team confers with the owneZX and at that time the true scope of the work
is set. Many times the Tfuil extent of the scope of the work is not
fully set until well into the design phase. So at the time of bidding
of services there is no way that the true extent of the scope can be
enumerated. If it were, then there would be a complete set of plans

and specifications required for bidding the services, which 1is 1impractical.
With a negotiated contract, it leaves the design team latitude to include
cost and energy saving features into the design, as well as cost saving
maintenance Tfeatures.

The least ixpensive initial-cost building is not necessarily the
most economical to operate and maintain. Life cycle costing has shown
that the initial cost of a building is about 4 to 5 percent of the
total cost of the building for the life of the building. So it is a
fallicy to try to save a few dollars on the initial cost of a building

if the operating and maintenance costs a~e going to be high. I the
design of a building is going to be based upon cost only for the design,
this eliminates the chance of getting a good design. All the owner is

getting by accepting the low bidder is a minimum design. And a minimum
design will result in a minimum quality building, without concern for
any energy saving features, esthetic features, quality of materials,

or effective operating and maintenance Tfeatures that will prolong the
life of the building and equipment.



Letter, HB 278 Page 2

Some proponents of the bidding feature say that it will result in
lower design costs. They are not evaluating correctly. Time costs
money . The more time expended the more the cost. The only way lower
design costs can be obtained 1is by spending less time on the design.
But who suffers for this less time? It is not the design team, because
their time is calculated and allotted at the time of the bidding. So
it is the owner who gets exactly for what he 1is paying. There 1s no
such thing as a "free lunch".

The proponents of the bidding arrangement say there is no
competition. This 1is not correct. Linder the present system, which
has proven over the many decades to be the best method for the results
desired, there iIs competition. The difference is that qualifications
are the primary basis for selection--not cost for design. Under the
present system used by the State of Alaska, the project is advertised
for letters of interest. Any design team can put in their letter of
interest. The applicants are then scored on a basis of 100 points
related to the project. They are scored by the owner, which could
consist of several agencies and departments of the state. From the
scoring, the highest scoring team is interviewed first to see if there
is an agreement on scope of the work, procedure, timing, and finally
cost proposal. IT there 1is no agreement, then negotiations are cancelled
and the second highest scoring team is interviewed. This extends down
the line of applicants until an agreement is reached. So the fFirst
team knows that their cost proposal must be acceptable to the owner
or they are permanently out. There 1is no chance for competitive
“"price cutting” by the applicants, As stated previously, price cutting
is to the detriment of the owner and not the designer.

Again, this bidding process on design work has been tried previously,
and found that it was not successful. It resulted in poorly designed
buildings lack”g coordination in design, and the owner was the looser.
There are all quality of designers from, excel lent to very poor, as in
all fields of endeavor. If the selection is based upon qualifications,
the owner will get the better designer. IT the selection is based upon
cost only, he will get the poor designer, because less time and coordinati
will be spent on the design. Details will be incomplete or totally
missing which will cost more change orders and more time spent during
construction. Remember that a design team in the selection process has
reached an amicable agreement with the owner on cost to furnish the
services the designer deems necessary for a satisfactory design, so the
design team is working for the owner to see that the owner gets Tfull
value for his money. During construction the design team is the owner"s
representative, to protects the owner®s interests. If the designer has
to bid competitively for the job, the good design team who wants to put
the extra time into the job to protect the owner®s interests will not
be the low bidder. So the owner is going to be the ultimate looser.



Letter, HB 278

Some municipal governments oppose this bill because they are under
the mistaken impression that they are going to get more for their design
money . They are going to get less, both in quality of design and quality
of finished building, and they will have a monument consisting of the
finished building for the lifetime of the building to remind them of
their decision. This bill 1is an offshoot of the federal Brooks Act of
1972 which requires selection of architects and engineers "on demonstrated
competence and qualification for the type of professional services
required and at fair and reasonable prices". As of 1983 twenty one
states have adopted this policy with similar legislation. I strongly
recommend that you do your utmost to get this bill out of committee with
a vote favorable for passage. We need this legislation in Alaska to
insure that we will not be saddled with buildings of minimum design and
maximum operating and maintenance costs.

Cordially

Vernon AKin



HB 278-(and SB 204) A BRIEF ANALYSIS

This bill would empower state agencies to award contracts to
architectural, engineering, and land surveying firms based on the
following:

1.) Qualifications of the firm,
2.) The merits of their proposal.
Price would be secondary or tertiary in importance.

After deciding on the most qualified firm for the work, the agency would
enter into negotiations to establish the. most fair and equitable price
for the work. . o .

If not successful in negotiations, the state agency will go to the next
highest ranking firm, and attempt to do the same.

Sec., (c) would allow a state agency to award a contract at its discretion
if a "situation of public necessity exists". | don't know what the hell
that means. It looks like a way to award contracts on the "buddy
Sﬁ/stem", without any competition. | think that the GOVERNOR should be
the only one to determine what a public necessity is, or else it should
be re-worded to define "public necessity" (as in emergency). ( Let's
face it, ALL public works projects are a "necessity" by definition...)

The agency deciding on the "most qualified firm" must also be watched
carefully when they write the regulations to implement this. It seeins to
rr?e that the door could be left open to allow for the "buddy system"

ere, too.

The Senate version of the bill, SB 204, is basically the same, but
broadens the definition of State AgencK to allow municipalities using
State funds (which is all of ‘em) on their projects to do the same
tiling. | think this is good.

All in all, | think the ir.tent of the legislation is good. Being in
this business, | think that | would rather compete on this basis for
jobs than on price alone. However, | think the people (and other
competitors) could get screwed if the concerns | mentioned are not
addressed and tightened up in the legislation.

| hope this gets you prepared for your meeting w/Sharon Macklin & Co.
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MEMORANDUM

To: All Members, House Labor and Commerce Committee
From: Roger Poppe, Committee.Staff
Date: March 20, 1985

Subject: Overview, HB 278

On March 20, 1985, the House Labor and Commerce Committee met in
Room 102 of the Capitol Bldg. on HB 278, "An Act relating to contracts
for architectural, enginnering, and land s ".rveying services."

. There were bills in both the House and the Senate last year on this
issue. HB 211 by Furnace, et alii which had several CSs, but passed the
House but died in the Senate Labor and Commerce Committee. This year,
there is comﬁanlonlleglslatlon on this bill in SB 204, by Sturgelewski
and Rodey, which differs from HB 278 Br|_m_ar_|ly in that it includes
municipalities and other political subdivisions of the state who use
state funds to be included in the bill.

The basic question posed by this bill is whether it is more
cost-effective to hire architects and engineers on state projects on the
basis of qualifications or on the basis of their fees? he Ic rest
bidder in such situations can lead to shoddy and ugly planning and
construction which will have to go through a constant repair and
maintenance process.

If hiring is on the basis of their qualifications, we should consider
the question of whether this will mean more contracts going to
out-of-state people and firms, or for that matter, even firms in other
countries. Or, It could lead to a series of sweetheart contracts with a
few selected in-state firms. One question is how manY available local
architects are there in Alaska? On the other side of the question, the
whole thing could be negated depending on how one interprets lines 25
and 26, which say that these negotiations to hire the most qualified
people does not apply in a situation of public necessity. One could
define this to include every single state contract.

Your file shows that roughly 2/3 of the states have some kind of
statute dealing with this issue.
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INTRODUCTION OF EILLS (House)

HOUSE BILL NO. 275, by Reps. Sund and Taylor. Makes a
sPemallapproprlatlon in the amount of $3,600,000 to the Dept,
of Administration for construction ofa new wing tothe Ketchi-
kan Pioneers' Home. Appropriation isfor a capital project and
does not lapse. Takes effect July 1, 1985.

Introduced March 8 and referred to State Affairs, Finance.

HOUSE BILL NO. 276. by Reps. M. M. Miller and Duncan. Would
authorize the Dept, of Heaith & Social Services to establish

a sliding fee schedule for payment by recipients of homemaker
services, home health aide services, ‘and home health nursing

services. Fees would be set in accordance with the person's

ability to pay. Provides Act takes effect immediately.

Introduced March 8 and -jerred to Health, Education & Social
Services, Finance.

HOUSE BILL NO. 277. by the Judiciary Committee by Request.
See Senate Bill 116, page 169, identical.

Introduced March 8 and referred to the House Special Committee on
State Loans, Finance.

HOUSE BILL NO. 278, by Reps. Koponen, Sund, Szymanski and
Collins. See Senate Bill 204, page 351, nearly identical. The
House version does not include the definition of "state agency"
as does the Senate version.

Introduced March 8 and referred to Labor i. Commerce, Judiciary and
Finance.

INTRODUCTION OF RESOLUTIONS (House'l

HOUSE JOINT RESOLUTION NO. 21. by Rep. Marrou. Urges
Congress to repeal the Merchant Marine Act of 192 Ezthe Jones
Actg. Identical to SJR 11, see page 224.

Introduced March 6 and referred to Transportation.

HOUSE JOINT RESOLUTION NO. 22. by Reps. M. W. Miller,
Pearce, Ringstad, Shultz and Thompson. The resolution does
the following:

—Section 1 rewrites Article IX, section 16 of the Alaska
Constitution, "Finance and Taxation. Appropriation Limit." to
establish a limit on appropriations that is the lesser of two
amounts . .appropriations from the treasury during a fiscal year
may not exceed the [esser of the amount appropriated in the year
this section takes effect adjusted for the cumulative inflation ami
population growth or decline as defined by law or 95 Percent of the
unrestricted revenue of the statr for the previous calendar year.
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INTRODUCTION OF BILLS (Senate)(cont"d)

SB 201 (cent'd)

The fund would consist of private contributions. The state would
be autnorized, but not required, to contribute.

The Dept, of Revenue must inform all applicants for permanent fund
dividends about Che fund so .that they may pledge their dividend if
they so desire. Does not provide for an effective date.

Introduced February 28 and referred to Resources and Finance.

SENATE BILE NO. 202, ba/ Senators Kelly and Halford.
Apgr_oprlate.?.$l23,555,l 0 to the Dept, of Transportation and
Public Facilities for right-of-way acquisition, engineering,
and construction of the Eagle River Hiland Bridge. Provides
that appropriation is for a capital project and does not lapse.
Effective July 1, 1985,

Introduced February 28 and referred to Transportation and Finance.

SENATE BILL NO. 203, by Senator Josephson. Creates a 16-

member "Capital Projects Advisory Commission" to conduct state-
wide public hea.rln?s to_ascertain public opinion on the need

for capital prerc s. The Commission would be directed to report
its findings and recommendations for capital pro&ects to the

governor and legislature no later than January 30 of each year,

Membership would include: four employees or officials of the
executive branch appointed by the governor; two members of the
House; two members of the Senate; and eight public members who are
not state employees. Four of the public members would be appointed
bg the governor, and the President of the Senate and the Speaker of
the House would jointly select the remaining four.

Does g)ot provide for an effective date (becomes law 90 days after
signed) .

Introduced March 1 and referred to State Affairs and Finance.

SENATE BILL NO. 204, by Senators Sturgulewski and Rodey.
Would re(iune state agencies that enter into contracts for
architectural, engineering or land surveying services to nego-
tiate contracts only with "the most qualified and suitable
firm or person of demonstrated competence.”

Compensation under the contract must be "fair and reasonable," as
determined by the state agency. If negotiations with he most
qualified and suitable firm or person are not successful, the
agency "shall negotiate a contract with other qu.”ified E_ersons or
firms of demonstrated competence, in order of public ranking."

Does not apply to contracts awarded in a situation of public
necessity "if the person responsible for execution of the contract
on hehalf of the state _a%ency certifies in writing that a situation
of public necessity exists." Afplles to requests for bids or
proposals for services issued after the effective date of the bill.



INTRODUCTION OF BILLS (Senate)(cont"d)

SB 204 (cont'd)
Effective immediately.

Introduced March 1 and referred to Community & Regional Affairs and

Finance.
Community SENATE BILL NO. 205, by Senator Kerttula. Calls for the
Col leges issuance of $31,880,000 in state general obligation bonds
(bond Tssue) to finance communlty( college land acquisition, design, and
construction, as follows:
— Anchorage CC - lab/admin, building $18,000,000
— Northwest CC - land acquisition 400,000
— Tanana Valley CC -phase Il des.:gn 2,000,000
—Univ. of AK, Juneau - site development
and access roads 600,000
—Prince Wm. Sound CC - admin./classroom bldg. 4,600,000
— Mat-Su CC - classrooms 3,500,000
—1II of A Mat-Su agric. experiment station
research lab 980,000
—Kenai CC - Soldotna Campus, phase Il
classrooms 1,800,000

Provides that question be placed on the next statewide general
election ballot. Effective immediately.

Introduced March 1 and referred to HESS and Finance.

State SENATE BILL NO. 206, by Senators DeVries, Coghill and Paul
Purchases Fischer. Identical to HB 30 by Rep. Shultz. ~ See page 45.
(timely pmt. , ,

of) Introduced March 1 and referred to State Affairs and Finance.
Public SENATE BILL NO. 207. by the Finance Committee. Amends laws
Employees governl_n? public employees to enact restrictions on use of
(cost-of- area differentials in calculating overtime or other salary

living adjustments.
differentials) _ o

Sec. 1 amends AS 23.40.210 relating to negotiations between labor
or.(};anlzatllons and ﬁubllc employers. Adds:  "The cost-of-living
differential or other %eographlc cost-of-living adjustment may not
be considered part of the basic salary for purposes of calculating
overtime compensation or other salary adjustments."”

Sec. 2 amends AS 39.27.020 (Pay Plan for State Employees: Pay step
differentials by election district and in other states) by adding:

page 352 If an employee's basic annual salary is no more than $30,000 the



prospective client to compare services on the basis of pri,e prior
~"election,.and it presumes that the contract will go to the qualified f
submitting the lowest price. Of the 29 states which have statutes on /
selection, 21 are similar to the Brooks bill and the Model Code; twelve spt
ifically exempt A/E selection from competitive bidding; two prohibit biddi
for A/E services by law; one permits agencies to request price proposals
their discretion (Georgia); and one requires price proposals (Maryland). Tab

1 summarizes these state statutes.

TABLE 1

SUMMARY OF STATE LAWS
States which orohibit comoetitive biddina for A/E services in Law:
Tennesee Texas

States which exemot A/E services from aeneral biddina recuirements:

California Sew Sersey
District of Columbia New York - by state J
Hawai i comotroller®s opinion "
Illinois Ohio
Kentucky Oklahoma
Milssissippi-by attorney Pennsylvania

general®™s ruling Wyoming

State- calling for selection based on qualification:
(with procedure requiring ranxing of firms, negotiation on scope of project

and fee with the top firm. If no contract can be reached, negotiations are
terminated and taken up with the second ranked firm, etc.)

California (1973) Nebraska (1973)
Connecticut (1979) New Hampshire (1973)
Colorado (1979) . = New York State (1950)
Delaware (1976) Oklahoma (1974)
Florida (1973) Pennsylvania-building (1975)
Kansas As and Es (1977) construction offices

Kentucky (1979) South Carolina (1974)
Louisiana (1975) Texas (1971)
Maine (1979) Utah (1980)
Massachusetts (1975) Virginia (1950)
Minnesota e (1975) Washington (1951)

A"Report of the GSA Special Study Committee on the Selection of
Architects and Engineers,”™ Part IV,-Appendix F, p. 1 (Oune 1974).



Appendix A

Hodery

AN acT
To amend the Federal Procertv and Adminis-
trative Services Act ot 19-59 in orcer to estab-
lish Federal coiicy concern-ng :re selection ol
(irms jnd individuals to perform arcniiecturat.
engineering, and related services tor the Fed-
eral Government

Be it enacted b¥ the Senate ana House ot
Representatives c1 the Unitea States ol Amer-
ICa In Congress aSSEMC-€0. That the Federal
Property and Administrative Servces Act ol
1949 (40 USC. 't etseo)isamerced tv
adding at tne ent. .tereol tne loitowmg r.ew
title 1
"TITLE IX-SELECTION OF ARCHITECTS
AND ENGINEERS

Definitions
Sec 901 As used m this titie-

"(1) The term tirm means any individual,
tirm. panr.ersmo. corporation association, or
otner legal entity permitted Cy law lo oractice
the protessions ot arch.iecture or engineer-
ing.

"(2) The term agency head means the
Secretary. Administrate:, or head ot a de-
partment. agency, or bureau ot the Federal
Government.

“(3) The term arch 'eciural and engineer-
ing services includes:‘ose crotessional serv-
ices ol an architectural or engineering nature
as well as incidental services that merroers ol
these protessions and those in ineir employ
may log-caiiy or |ustiliaoiy perform »

"Policy

Sec. 902 The Congress heresy declares it
to ce ine policy ol the Fecerai Government to
DuOlicly announce ail reouirements lor arcni-
leciurai and engineering services, and to rg-

nn'nie comra is lor vcr-g-urn jji-r- g,.
ppo- — Naoo HfreaCe

gnce and duai'-Ca'cn nr '-J ]|
C'-'wijiQn :i-i*'v .18 =~
0€- 1QC-

neouesls tercj;) on arcn.tectural ana engl-
Neering Services

"Sec. 503. in ire procurement oi architec-
tural and engineering serv.ces me agency
head snail encourage iirms engage in trie
lawiui oractice oi me.r pre'ess.on io submit
annually a staiemer.i oi cuaiiiicaiions and
pedcrrrar.ee oala Tre agency reap, lor eac'-

ATTACHMENT 3

proposed protect, shall evaluate current state-
ments ol Quahlications and performance data
on Me with the agency, together with those
that may be submitted by other lirms regard-
ing the proposed project, and shall conduct
discussions with no less than three lirms
regarding anticipated concepts and lhe rela-
tive utility ol alternative methods ol approach
lor turmshmg the required services and then
snail select ihereirom. m order ol preference,
based upon criteria established and ouDiisned
by nim. no less man three ot the firms deemeJ
to be the most hignly Qualified to provide ine
services reauired. .
"Negotiation ot contracts tor architecturaland
engslneerln Services
ue 904" (a' Tn® anpnev head f na'l npgo-
nate 1 contract witn me r..quest C...-..sen Inn
0: an- - =W Mo -nq.-e-7f-n3 sewmes at
cCrr,---qv-- — = -eao Ce-
termnes |s':a*_r ana reasonaole 10 me oovern-
+“lkmg such determination, the
agencv head snati ta"e into account tne esti-
mated va'ue ot me Services io ce renoereo
the scope, complexity, and proiessional na-
ture mereot
(b) Should the agency head be unabte to
negotiate a satisfactory con'iract with tne tirm
considered to be the most auaiilied. ata puce
he determines to Ce lair and reasonable to the
Government, negotiations with mat tirm should
be lormaily terminated The agency head
should men undertake negotiations with the
second most qualified lirm. Failing accord
with the second most qualified tirm. me agency
head should terminate negotiations The agency
head snouid men undertake negotiations wuh
the third most qualified lirm
"(cl Should the agency head be unable to
negotiate a satisfactory contract .van any ot
lhe selected lirms he shall select additional
lirms m order ot th.eir competence and Quali-
fication and continue negqoiiations in accord-
ance with ihis seci.on until an agreemem is
reached 3

Approved Coiober 27.1972.

+Aren tecis ana c[-.aneers_Fecerai seeaon 00i'Cv
esiaol.snmoni 63S:j1 377 87 Slat 1104
-'06 Slat 1278

'86 5131 1279
LEG'SLATivE HISTORY
HOUSE,hEPOFF No 92-11d8 (Comm on Gov-
emmeniCceral-ons)
ertiAfE OCPOBT o 92-1219 (Comm on Gov
- Ocerat-onsi
+ 15 0NAL fiECCRO Vol HA'>972] July
gieu a-0 casseo House Qer +4.con$.o-
isseo Senaie
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Convention 85
Wiil Show How
To Integrate
Design Trends
Into ‘Value
Architecture’

How can architects apply the
newest design techniques to
create quality facilities for the el-
derly, energy-etlicient "smart"
new buildings, space-efficient
interiors and other projects that
produce profits for their clients
and themselves?

The 1985 AIA National Con-
vention in San Francisco, June
3-12. will feature 10 inlormation-
packed hours ot special design
program” to help architects inte-
grate new techniques into the
various facets of "value architec-
ture."

The “Value Architecture" con-
vention's (our professional inter-
est programs, covering design
tor aging, research and design,
interior design and the 1985 AIA
design awards, will complement
a wide range of professional de-
velopment seminars, small-
group consultations and theme
programs. (See Memos #680
and #681.)

The workshop on “Design for
Aging" will review the special
needs, information sources and
design guidelines available for
all environments—from indepen-
dent living communities to
health, recreational, cultural and
extended-nursing-care facilities
—for the lastest growing segment
of Americas population.

This comprehensive program
will be led by former AIA Board
memoer Samuel A. (Pete) Ander-
son lll ol Richmond and Martin H.
Conen. FAIA. New York City.

Anoiner in-depth program will
present hignlights of lhe Insti-
lutes “Research and Design '35"

San Francisco's Palace cl Fine Arts (1915) by Bernard Maybeck

conference to be held this March
in Los Angeles, where archilects
are expected to explore state-of-
the-art findings tram architec-
tural research and technology.

This workshop will emphasize
the application of new design
and management tools—espe-
cially computers—to energy-
conscious design, life safety and
codes, building redesign, design
of specialized facilities and en-
vironmental needs.

Moderated by Earle W. Kennelt
of the AIA Foundation's research
department, the research and de-
sign program will feature se-
lected papers (ram the March
conference.

Interior design's value as a
project-enhancing service to cli-
ents will be addressed in the
"Designing Value Interiors" worx-
shop, Participants will examine
how interior design nas emerged
as one of tne tastest-grawmg di-
mensions of the design protes-
sion and how il can become one
of the most profitable services of
architecture firms.

The inte'ior design workshop
will be led by Michael Brill, presi-
dent ot the Buffalo Organization
lor Social and Technological In-
novation.

The final design program will
include a series of panel discus-
sions ot AIA Honor Award-win-
ning proiects for 1985— tram per-
spectives of both the architect
and the client. Panelists will dis-
cuss how quality design adds
“value"—monetary and other-
wise— to an architectural project.

Essex (Conn.) arcnitect Mark
Simon will moderate these dis-
cussions.

"This year's design programs
offer a unique and valuable op-
portunity for architects to learn
more about design excellence
and the tools for creating it." ex-
plained 1985 convention chair-
man Joseph Monticciolo. FAIA.

Qualifications
Or Price: How
(-.Should States
Select A/Es for
Public Projects?

Which is more cost-effective for
state governments: Selecting ar-
chitects and engineers primarily
on the basis ot qualifications or
on ihe basis of their fees?

This question is the locus ot a
recent AIA study comparing the
experience of Maryland, which
selects architects and engineers
on lhe basis ot price and other
qualifications, and Florida, which
emphasizes tecnmcal qualifica-
tions in the selection system.

The AlA-supported "Brooks
Act" approach to granting public
building contracts, specifying
that A/Es be selected on their
qualifications subject to negotia-
tion ol fair and reasonable com-
pensation, is used by most lo-
calities: the federal government
and the majority of state govern-
ments, including Florida.

Maryland, however, has advo-
cated its selection process as
more cost-effective than the tradi-
tional "Brooks Act" approach,
thus prjmptmg the A1Ato include
Maryland in the sluuy.

Florida was selected for com-
parison because, until price en-
ters the process, ms A/E selection
is similar to Maryland's.

The study concludes that
Maryland's A/E selection process
"is significantly mote time-con-
suming and expensive than Flor-
ida's." according to AIA Board
member David E. Lawson, chair-
man of the Al A AJE Selection
Consulting Groco

In Maryland, mat costs ot the
A/E portion ot the capital con-
struction process -iverage 13 per-
cent ot estimated construction
costs: but in Florid,t they average
only 6 8 percent. Vihiie A E fees



are lower in Maryland than in Flor-
ida. "the added costs of the Mary-
land process tar outweigh the
savings in A/E fees,’ reports the
study.

These added costs are in part
the result of a larger administra-
tive staff and budget necessary
for preparing detailed programs
on whicn architects and engi-
neers can submit price pro-
posals. These program descrip-
tions also take additional prepa-
ration and review time, resulting
in costly delays.

While Maryland requires the
consideration of both price and
technical competence when award-
ing contracts, the study finds that
price is becoming the dominant
factor in the system.

Of the last -50 proiects awarded
by the Maryland Department ot
General Services prior to June
1983, 33 (S3 percent) went to the
firms with tne lowest price pro-
posals.

Although both state govern-
ments are pleased with their A/E
selection procedures and the
quality of the buildings that re-
sult. "Es m Maryland are re-
sentful of its system.

"Most A/Es who design state
proiects in Maryland dislike the
system, which they leel rewards
them inadequately,” reports the
study.

The Maryland system, which
requires competing firms to sub-
mit elaborate technical pro-
posals accompanied by fixed
prices, results in extraordinary
costs to lirms that compete but
are not awarded contracts. These
costs are eventually passed on to
consumers of A/E services, ac-
cording to the study

Contact: Nancy Somerville.
AlA government affairs, (202)
626-7386

New AIA/SC
Specifications
For High-Tech
Buildings Can
Ease Design

Problems

To help architects adapt _to
rapidly  changing construction
technglogy, the AIA Service Cor-
oration’1S expandln([; Its Master-
Spec system Dy developing spec-
ifications for a new generation of
highly automated buildings.
pecifications for these so-
called "intelligent" buildings are
?em%ned to alleviate proclems
or design professionals who
have limited experience working
with hut)h-technology construc-
tion systems. ,

Entering the marketplace inthe
wake of the AT&T divestiture and
the explosion of computer iecn-
nology, intelligent" systems use
a networkcf sensors to determine
a buildings environment, and
computers” and microcomputers
to adjust building . controls to
ever-C anglng conditions.

_MasterSpec will now_em?ha-
size transmission media, tele-
communications systems, light-
Ing, building controls, signaling
energy-management systéms and
building automation

Specifically, new building con-
struction technologies for trans-
mitting audio, video and data
signals may significantly atfect
architectural designs.

These signals, generally trans-
mitted through electronic cades,
can now be sent wiin fiber op-
tics—a much smaller mecium
Use of liber optics can dramat-
ically alter the amount and tyceof
Space necessary to accommo-
date transmission equipment in
new buildings.

Contact' William Aird. AIA SC.
(202) 626-7371

6 ‘Energy in
Architecture’
Workshops Are
Scheduled for
Early 1985

Architects can continue lo sharp-
en their knowledge and skills in
energy-conscious design by tak-
ing advantage of the Institutes
comprehensive "Energy in Archi-
tecture” worksnops this year
The schedule for this winter
and spring:
— "Microcomputer-Based Eneigy
Analysis (level 4a), Feb. 28. Mor-
aine Valley Community College.
Argonne. lll;
—Energy in Design: "Tech-
niques" (level 2), Feb. 28-March
1, AIA Building, Washington,
DC.;
—"Energy-Conscious Redesign"
(level 3c), March 21-22, Kona Kai
Club. San Diego;
—"Energy in Design: Process"
(level 3a), March 28-29. AIA
Building, Washington, D C.:
—"Microcomputer" (4a), April 15,
San Diego;
—"Redesign" (3c). April 25-26.
AIA Building, Washington, D C.
Registration fees will remain
the same for AIA members in
1985 but will increase for non-
members.
Contact’ Brenda Henderson,
AlA professional development.
(202) 626-7353

Design Firm
Management K
Be Examined a
D.C. Conference
March 13-15

Management techniques an
specifying strategies to prepa;
design professionals for 21s
century challenges will be €
plored af the first Consulting Ei
gmeers Exposition and Manag-:
ment Conference. March 13-1°
at the Wasnmgton (D.C.) Conver
tion Center.

The comprehensive confe
ence. cosponsored by ACEC an
Consulting Engineer magazine
wtll identity new markets for de
sign lirms and examine how firm
should be structured to tap thes
markets.

More than 2,500 design profes
sionals from across the nation ar
expected to attend the coniei
ence. which will feature 60 man
agement sessions, over 75 tech
meal seminars and an extensiv-
exposition showcasing compa
mes that offer products and ser
vices for design profess'onals.

Carrying the theme "On Tract
to the 21st Century ..., Trends
Traps and Targets.” the three-da-
conference will offer a lour-trac!
program with seminars on man
agement development, vendor
specifier relations, trends in engi
neenng practice and methodolo
gies for internal practice.

General session speakers wil
induce Marvin Cetron, the futur
ist who addressed the 1984 AIA
National Convention; Lee lacoc

. chairman ol Chryslers board
Paul Goldberger, New York Times
architecture critic: Abel Wolman
educator and author ol The Liva-
ble City, and samuel c. Florman
a construction company execu-
tive Contact: Linda Oswald.
Slack Inc., (609) 848-2147.



SWSS

PEPCRT CF T XE

LU CO
X LE

CIJ!)C*’.“.



BACKGROUND

On October 10, 1973, Arthur F. Sampson, the Administrator of the General
Services Administration, announced his Intention to appoint a "Special
Study Ccnmlttae to scrutinize the archltect-englneer selection process
of the agency .He made 1t clear that his decisio? was not prompted by
a belief that the GSA system was defective. Rather, he wanted to confirm
his opinion that the basic system was sound and, 1n the process, receive
any S" gestlons for Improvement.”

t ilmm
The Administrator convened a Joint meeting of the GSA National Public
Advisory Panel on Architectural and Engineering Services and the GSA

Public Advisory Council on October 19, 1973 and requested their advice

regarding the scope, structure and membership of the Special Study Committee,

The Study Ccrnnittee first met with Hr. Sampson on December 10, 1973. Members
had been chosen from the architectural, engineering and legal professions,
private industry, government, the academic ccnmunity, and the press.
Gerald D. Hines, a developer/builder from Houston, was appointed Chalrmap.
The Committee was asked to conduct an "Independent and comprehensive study of
GSA"s existing procedures'”™, to m.o\e whatever recommendations for Improvements
deemed necessary,’and to report to the Administrator by June, 1974.3

.
In order to carry out Its assignment, the Special Study Committee focused on
the GSA procedure rather than specific contract awards.4 The Chairman

appointed several subcommittees and asked them to undertake the following:



BACKGROUND (con"t)

»

1. Collect and analyze Federal statutes, regulations
and Instructions governing the award of A-E con-
tracts. Document the authority for GSA"s A-E
selection process. Identify and evaluate differ-
ences between GSA procedures and those of other
agencies.

2. Collect and analyze the A-E selection procedures
of states and foreign governments.

3. Collect and analyze A-E selection policies of a
representative number of quasi-governmental au-
thorities, major corporations and private entre-
preneurs.

4. Collect and analyze studies of A-E procurement
made by the Congress, the Ccrrmlsslon on Government
Procurement, Federal agencies, local and state
governments and professional societies.

5. Collect andanalyze Information that describes
and defines competitive bidding as applied to

e A-E procurement. Determine whether competitive
bidding would Improve the GSA process.

6. Assess the public Image of GSA"s A-E selection

process.

In carrying out their assignments, the Subcommittees and/or staff prepared
a statistical analysis of GSA projects awarded during 1970-1973,5 conducted

comprehensive research 1n their areas of concern, held public hearings,6



BACKGROUND (con"t)

conducted Interviews/ utilized questionnaires3 and attended a round-table
discussion with knowledgeable Individuals. Extensive public notice was
given to all elements of the Cormittee"s work to encourage participation
by all Interested parties. In addition, r-:mmittee members and staff
attended Advisory Panel and Evaluation Board meetings 1n order to observe

«he selection, process 1n operation. 10

The findings, conclusions and recommendations that follow relate directly
to the Administrator®™s study request and are documented 1n the subcommittee
reports. In addition, the subcommittee and related reports contain other
Information and suggestions concerning A-E procurement. Ea"ch of these
reports is an Integral part of the Committee"s work and must be read

to obtain a clear understanding of those recommendation*, adopted by the

full Committee.

In developing recommendations to improve the GSA process for the selection
Of A-Es, Subcommittees were Instructed to measure any recommendation againSt
the following criteria:
* Will 1t minimize or eliminate the opportu-
nity for unethical or Illlegal practices?
* Does 1t recognize the economics of Federal
constructionll and the necessity of safeguards
built Into the public construction process”
* Does 1t Improve the design and functional

quality of Federal construction?



Feasibility of Ccmoetltlve Bidding

Sased on testimony presented at a public hearing, Interviews with Kkey
Individuals on both sides of the Issue and a review of available opinion
on this subject, ths Ccfimittae found that price 1ls one of the factors 1n
awarding an A-E contract by both government agencies and private entrepre-"-
neurs. Those who procure A-E services seem to be sophisticated buyers who,
for the most part, engage 1n serious price discussions after selecting the
firm most qualified to perform the particular project. Price bidding was
found to be a factor In the selection process only 1n rare Instances when
the work was of a q"jasl-professlo..al nature and capable of accurate and

complete specification 1n advance.

The data and opinion offered favored the negotiated procurement process
followed by the General Services Administration. No facts were presented
to suggest that this method led to unsatisfactory results or higher A-E
fees. Those testifying 1n favor of price competition argued that price
should be a factor only when the scope of services was "adequately defined"”
and when Tfirms were "equal"™ in ability/” Those opposed to price competition
testified that tha scope of services could not often be defined 1n advance
and that purchasing professional services by low bid might create an

* e o ff

adversary relationship between the client and low bidder which could be

counterproductive to ultimate Hfe-cycle cost.”"

10



CONCLUSION*®S

General

Tne Study Ccmmi ttee believes that the basic concept of GSA"s A-E selection
process is a good one. There Is a great deal of Interest 1n and competition
for GSA work among the design professionals. Well qualified architects and
engineers are selected for GSA projects. Firms without previous Government

experience have a fair opportunity to obtain GSA contracts.

The Committee 1s of the opinion that several modifications in GSA"s procedures
should be made which would improve the selection process consistent with the
public Interest. These improvements are particularly necessary 1n light of

the need to maintain public confidence in the A-E procurement process.

13



STATE OF ALASKA 1985 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date:
Page 1 of i

REQUEST FISCAL DETAIL

Bill/Resolution No.: HB27P Agency Affected: all

Title: Contracts for Architects, Program Category Affected: ah

Engineers, Surveyors all

Sponsor: Koponen. Sund, et al. BRU, Program or Subprogram(s) Affected:

Requestor” ALL THOSE CONTRACTINC FOR ARCHITECTS,

Date of Request:_ ENGINEERS AND SURVEYORS

EXPENDITURES/REVENUES: (Thousands of Dellars)

FY 85 FY 86 FYy 87 FY 88 FY 89 - FY 90
OPERATING

100 PERSONAL SERVICES

200 TRAVEL

300 CONTRACTUAL

/to0 SUPPLIES

500 EQUIPMENT

600 LAND 4 STRUCTURES

700 GRANTS, CLAIMS

800 MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-
CAPITAL -0- -0- -0- -0- -0- -0-
REVENUE -0- -0- -0- -0- - 0. -0

FUNDIMG: (Thousands of Dollars)

CENERAL FUND

FEDERAL FUNDS

OTHER

TOTAL -0- -0- -0- -0- -0- -0-

POSITIONS: -0- -0- , -0- -0- -0- -0-
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

No direct financial impact on the Department of Administration. It is MfficuTt to
calculate the increased cost of contracts for the services of architects, engineers and
sur- eyors when price is removed from consideration in the award of their contracts but
there will be a definite premium paid without price competition.

Prepared By: Robert j. Link Phone :_ 46512250
Division: General Services & Supply v Date:  March 7, 1°e5
Approved by Commissioner: Lisa Rudd Date:

Agency: Department of Admiriistratio

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget

Impacted Agency(ies) s/22iiKi/030e-06 Rev. 7/1/84



Position Paper
HB 278

The Department of Administration 1is opposed to this bill ,

This legislation would require the State and political subdivisions to award
contracts for architectural, engineering and surveying services in compliance
with AS 26.98.010(3) and 36.98.040, except that price could not be considered
as an award factor in the request for proposals. This effectively creates a
separate class of Professional Services contractors.

Price is often a significant factor, among many, in determination of lowest
responsible bidder cost. Without price constraints costs would likely rise as
the criteria for selection would be increasingly subjective.

Asis 1'crestypoon |
Robert J.vLink, DiTector
Division of General Services & Supply
Department of Administration

3//S/v5
Comir Dace

Department of Administration

5/72211K1/0308-09 Page 1 of 1



