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M E M O R A N D U M

To: All Members, House Labor and Commerce Committee

From: Roger Poppe, Committee Staff

D a t e : March 20, 1985

Subject: Overview, HB 266

ON March 20, 1985, the House Labor and Commerce Committee met in 
Room 102 of the Capitol Building from 1:15-2:45 on HB 266, An Act 
relating to employment prrference for state residents.

The material on this bill came in too late for me to analyze it 
properly. However, local, hire Issues have been introduced through 
various bills and resolutions in every session of the legislature for 
some years now. Last session HB 424 by McBride, and SB 174 by
Josephson, both dealt with this issue. This session, there is a bill
that is almost word for word identical to HB 266 in the Senate, which is 
SB 191. Some of the material in your back-up file has been obtained 
from the sponsor of SB 191, since it is also applicable to HB 266.

The whole issue of the state's right to hire in-state residents for 
major construction projects has been r '»Jng on for a long time. The 
State has tried, with mixed results, r put into effect ’.ome sort of
local hire preference for state residents who are being passed by for
work in favor of outside laborers. Sometimes this is because the 
outsiders are willing to work for lower wages than Alaskans, often in 
non-union situations; other times it is because the major companies 
doing the construction have long-standing working relations with outside 
labor, and so they bring up their "friends" from outside to hold down 
not only the upper level supervisory and management positions, but also 
the higher paying actual construction jobs on the site.

In an effort to combat this, the state has tried to require varying 
length-periods of residency in different programs, which have been cut 
down by various U.S. Supreme Court decisions so that the maximum lengtu 
of residency is 1 year for most programs, and as little as 30 days for 
other things like being able to vote. Hence, residency has not been 
entirely successful as a means of nsuring that local people get hired.
A similiar problem has been fought around not only local hire, but the 
land lottery program, the permanent fund dividend check, and other state 
programs as well. This legislation, and other similiar bills that will 
be heard in Committee next week, are all part of a larger pattern of 
attempts to deal with the issu . of local preference in the job market.

From the U.S. Supreme Court's point of view, many local hire laws 
are contrary to the Privileges and Immunities Clause of the U.S. 
Constitution which states, in effect, that "the citizens of each state 
are on the same footing with the citizens of other stares, so far as the 
advantages resulting from citizenship in the states are concerned," or, 
the right to pursue a livelihood in a state other than ones own. A 
recent Wyoming Supreme Court decision in your file has thrown a new 
wrinkle on this area, which the sponsor will be discussing.
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Y o u  h a v e  a s k e d  for a b i l l  p r o v i d i n g  for the s t r o n g e s t  A l a s k a  
r e s i d e n t  h i r e  p e r m i s s i b l e  u n d e r  the c o n s t i t u t i o n ,  a n d  to 
a p p l y  t h a t  l a w  to p u b l i c  and, if  p o s s i b l e ,  p r i v a t e  e m p l o y­
ees. G i v e n  the p r e s e n t  state o f  the law, it is n o t  p o s s i b l e  
to d r a f t  a b i l l  that w o u l d  w i t h s t a n d  c o n s t i t u t i o n a l  s c r u t i n y  
w i t h o u t  s p e c i f i c  i n f o r m a t i o n  a b o u t  the p a r t i c u l a r  h a r m  that 
o u t - o f - s t a t e  e m p l o y e e s  c r e a t e  f o r  A l a s k a  r e s i d e n t s  a n d  a 
c l o s e  c o n n e c t i o n  b e t w e e n  the d e m o n s t r a t e d  h a r m  a n d  the 
r e m e d y  c r e a t e d  in the bill.

A l a s k a  c u r r e n t l y  has a s t r o n g  l ocal p r e f e r e n c e  l a w  for state 
f u n d e d  c o n s t r u c t i o n  p r o j e c t s .  A S  3 6 . 1 0 . 0 1 0  p r o v i d e s  in p a r t

(a) In the p e r f o r m a n c e  o f  c o n t r a c t s  let b y  a m u n i c­
i p a l i t y  for c o n s t r u c t i o n  . . .  95 p e r c e n t  r e s i d e n t s  
s h a l l  b e  e m p l o y e d  w h e r e  t h e y  are a v a i l a b l e  a n d  q u a l­
ified. If 10 or f e w e r  p e r s o n s  a r e  e m p l o y e d  u n d e r  the 
c o n t r a c t ,  t h e n  90 p e r c e n t  r e s i d e n t s  s h all be e m p l o y e d  
w h e r e  t h e y  are a v a i l a b l e  a n d  q u a l i f i e d .  In a l l  cases 
o f  p u b l i c  w o r k s  p r o j e c t s ,  p r e f e r e n c e  s h a l l  b e  g i v e n  to 
r e s i d e n t s .

(b) W h e n  a. c o n s t r u c t i o n  p r o j e c t  is p a r t l y  or w h o l l y  
f u n d e d  b y  s t a t e  m o n e y  a n d  the s t a t e  . . .  is a 
s i g n a t o r y  to the c o n s t r u c t i o n  c o n t r a c t ,  the c o n t r a c t  
s h a l l  r e q u i r e  that the w o r k e r  h o u r s  on a c r a f t - b v - c r a f t  
b a s i s  s h a l l  b e  p e r f o r m e d  at l e a s t  95 p e r c e n t  bv  b o n a  
f i d e  s t a t e  r e s i d e n t s .  If 10 or f e w e r  p e r s o n s  are 
e m p l o y e d  u n d e r  the c o n t r a c t ,  t h e n  90 p e r c e n t  r e s i d e n t s  
s h a l l  be e m p l o y e d  w h e r e  t h e y  are a v a i l a b l e  a n d  a u al- 
ified. 4
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T h e  s t a t u t e  as it n o w  r e a d s  c o u l d  be s u b j e c t  to c o n s t i t u­
ti o n a l  c h a l l e n g e  u n d e r  the P r i v i l e g e s  a n d  I m m u n i t i e s  c l a u s e  
a n d  a s t r o n g  s h o w i n g  w o u l d  be r e q u i r e d  to s u p p o r t  it.

T w o  r e c e n t  c a s e s  o f  the U n i t e d  S t a t e s  S u p r e m e  C o u r t  h a v e  
e x a m i n e d  l o c a l  h i r e  laws. In W h i t e  v. M a s s a c h u s e t t s  C o u n c i l  
of  C o n s t r u c t i o n  E m p l o y e e s , 460 U.S. 204, 75 L.Ed. 2d 1 
1983) , the C o u r t  h e l d  that t h e  C i t y  o f  B o s t o n ' s  r e s i d e n t  

w o r k  f o r c e  p r e f e r e n c e  ( r e q u i r i n g  e m p l o y m e n t  o f  at least 50 
p e r c e n t  b o n a  f i d e  r e s i d e n t s  o f  B o s t o n  o n  c o n s t r u c t i o n  p r o­
j e c t s  f u n d e d  in w h o l e  or in p a r t  b y  the city) d i d  not 
v i o l a t e  the C o m m e r c e  C l a u s e  of the U.S. C o n s t i t u t i o n .  The 
c o u r t  r e a s o n e d  that B o s t o n  w a s  a m a r k e t  p a r t i c i p a n t  r a t h e r  
t h a n  a m a r k e t  r e g u l a t o r ,  e n t i t l e d  to f a v o r  its own cit i z e n s  
o v e r  o t h e r s  w h i l e  a c t i n g  in a p r o p r i e t a r y  m a n n e r .  The c o urt 
n o t e d  th a t  the r e c o r d  did n o t  s u p p o r t  a f i n d i n g  that the 
p r e f e r e n c e  w o u l d  h a v e  a " s i g n i f i c a n t  i m p a c t "  o n  firms 
e m p l o y i n g  o u t - o f - s t a t e  r e s i d e n t s .

U n d e r  W h i t e , A l a s k a  can f avor its o w n  c i t i z e n s  w h i l e  a c t i n g  
as a m a r k e t  p a r t i c i p a n t  w i t h o u t  v i o l a t i n g  the C o m m e r c e  
C l a use. M e a s u r e s  th a t  r e q u i r e d  o t h e r s  to f a v o r  A l a s k a n s  
o v e r  o u t - o f - s t a t e  r e s i d e n t s  w o u l d  be s u b j e c t  to C o m m e r c e  
C l a u s e  a n d  P r i v i l e g e s  a n d  I m m u n i t i e s  p r o h i b i t i o n s . W h i t e  
a n d  H i c k l i n  v. O r b e c k , 437 U.S. 518 (1978).

H o w e v e r ,  in a l a t e r  case, U n i t e d  B u i l d i n g  a n d  C o n s t r u c t i o n  
T r a d e s  C o u n c i l  v. C a m d e n , 104 S.Ct. 10 2 0 , 79 L.Ld. 2d 249 
(1984), the C o u r t  e x a m i n e d  a s i m i l a r  o r d i n a n c e  and f o u n d  
th a t  the o r d i n a n c e  a p p e a r e d  to v i o l a t e  the P r i v i l e g e s  and 
I m m u n i t i e s  c l a u s e  o f  the U.S. C o n s t i t u t i o n .  T h e  d i s t i n c t i o n  
b e t w e e n  m a r k e t  p a r t i c i p a n t  a n d  m a r k e t  r e g u l a t o r  that the 
c o u r t  r e l i e d  o n  in W h i t e  d i d  n o t  d i s p o s e  o f  the P r i v i l e g e s  
a n d  I m m u n i t i e s  issue. " T h e  c l a u s e  i m p o s e s  a d i r e c t  r e s t r a i n t  
on s t a t e  a c t i o n  in the i n t e r e s t s  of i n t e r s t a t e  harmony.
T h e  C o u r t  n o t e d  th a t  a s t a t e  m a y  d i s c r i m i n a t e

a g a i n s t  c i t i z e n s  of  o t h e r  states w h e r e  t h e r e  is a 
" s u b s t a n t i a l  r e a s o n "  for the d i f f e r e n c e  in treatment. 
" T h e  i n q u i r y  in e a c h  case m u s t  b e  c o n c e r n e d  w i t h  
w h e t h e r  such r e a s o n s  do e x i s t  a n d  w h e t h e r  the d e g r e e  of 
d i s c r i m i n a t i o n  b e a r s  a c l o s e  r e l a t i o n  to them." As 
p a r t  o f  any j u s t i f i c a t i o n  o f f e r e d  for the d i s c r i m i n a­
t o r y  law, n o n r e s i d e n t s  m u s t  be s o m e h o w  s h o w n  to 
" c o n s t i t u t e  a p e c u l i a r  s o u r c e  of the e v i l  at w h i c h  the 
s t a t u t e  is a i m e d . "
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U n i t e d  Bi d e  a C o n s t r u c t i o n , 52 L W  at 4191, c i t a t i o n s  o m i t -  
ted. T h e  r e c o r d  in the case w a s  i n s u f f i c i e n t  to d e t e r m i n e  
w h e t h e r  t h e r e  w a s  j u s t i f i c a t i o n  for the d i s c r i m i n a t i o n ,  
s i n c e  the case w a s  h e a r d  i n i t i a l l y  b y  the N e w  J e r s e y  s u p r e m e  
c o u r t  w i t h o u t  a trial. The C o u r t  r e m a n d e d  the case to the 
s t a t e  c o u r t  to p e r m i t  C a m d e n  to a t t e m p t  to j u s t i f y  the d i s­
c r i m i n a t i o n  a g a i n s t  c i t i z e n s  of o t h e r  states.

T h e  S e v e n t h  C i r c u i t  C o u r t  of A p p e a l s  c o n s i d e r e d  b o t h  W h i t e  
a n d  U n i t e d  B l d g  & C o n s t r u c t i o n  w h e n  it o v e r t u r n e d  an 
I l l i n o i s  p r e f e r e n c e  law as v i o l a t i n g  the P r i v i l e g e s  and 
I m m u n i t i e s  clause. W .C .M . W i n d o w  v . B e r n a r d i ,  730 F, 2 d  486 
(1984). The c o u r t  n o t e d  that I l l i n o i s  h a d  o f f e r e d  no 
e v i d e n c e  o f  the b e n e f i t s  of a res i d e n t s - p r e f e r e r . c e  law in 
d e a l i n g  w i t h  a p r o b l e m  crt *ed b y  n o n r e s i d e n t s  and s u g g e s t e d  
the k i n d  o f  e v i d e n c e  n e e d e c  to m e e t  a c h a l l e n g e  u n d e r  the 
P r i v i l e g e s  a n d  I m m u n i t i e s  clause.

W e  are n o t  told the u n e m p l o y m e n t  r a t e  in I l l i n o i s ' 
c o n s t r u c t i o n  i n d u s t r y ,  w h a t  s u c h  u n e m p l o y m e n t  costs the 
state, w h e t h e r  it w o u l d  be s i g n i f i c a n t l y  i n c r e a s e d  by 
t h r o w i n g  o p e n  p u b l i c  c o n s t r u c t i o n  p r o j e c t s  to n o n­
r e s i d e n t s  (which m i g h t  ju s t  c a u s e  a r e s h u f f l i n g  of  jobs 
b e t w e e n  p u b l i c  a n d  p r i v a t e  p r o j e c t s ) ,  and w h e t h e r  the 
c o s t s  -- if a n y  -- to I l l i n o i s  o f  a l l o w i n g  n o n r e s i d e n t  
l a b o r  on s u c h  p r o j e c t s ,  c o s t s  in h i g h e r  u n e m p l o y m e n t  or 
w e l f a r e  b e n e f i t s  p a i d  u n e m p l o y e d  c o n s t r u c t i o n  w o r k e r s  
or t h eir f a m i l i e s ,  are likely to e x c e e d  ar.y co s t  s a v­
ings in p u b l i c  c o n s t r u c t i o n  f r o m  h i r i n g  n o n r e s i d e n t  
w o r k e r s .

If I m a y  ke ef f u r t h e r  a s s i s t a n c e ,  p l e a s e  advise.

T I C : ®j b  
J l l / « 5



tion o f  the questionnaire system ), wc 
should o jil fo r  the in le rp rc ta l. r> that e ffec ­
tuates the plain Congressional intent. Anil 
there are c lea r expressions o f  Congression­
a l commitment to random selection. We 
should thus decide vvhat constitutes a  sub­
stantia l fa ilu re  to comply with the Act in 
ligh t o f  the overa ll Congressional purpose 
o f  randomness. The m a jo rity ignores that 
purpose, sweeping it under the rug  hy 
characterizing any attention to question­
naire re tu rn  as "conscription.*' Congress 
may not have intended a genera lly  applica­
ble system o f  "conscrip tion ." lin t  given 
the repeated references in the legislative 
h isto ry to  the goal o f  "random  selection" 
there is no doubt that Congress intended 
some reaction by the clerk to a response 
rate as extrem ely low as that a lleged in 
this ease.

The m a jo rity 's references to Gomelz' 
sixth amendment righ ts a re  m ystify ing and 
lead away from  the centra l problem o f  Con­
gressional intent. This court has acknow l­
edged that the Act may require a more 
perfect cross section than the constitution. 
.SVe I'n itcd  S ta irs  e. DrUinycr, 172 F.2d 
310, 3 0 5  (7th t'ir.l!'72 ), m l .  tfrnm l, 110 
l.'.S. !)7D. !K1 S .C t, H i lt ,  :ir» L .Ed.2d 70IJ 
(I!)?-?/. W hatever the relationship between 
the r-ixth amendment and the Act, Gometz, 
has not made a sixth amendment claim and 
the m ajority 's discussion o f  the amendment 
serves mere ly to confuse.1 Certain ly the 
majority does not believe that Congress 
lacks power to prescribe ju ry  selection 
standards more rigorous than the minimum 
intended hy the fram ers.

In summary, I do not think that any level 
o f  nonresponse constitutes a jie r  sc viola­
tion o f  the Act, Im t a 707* nonresponse 
coupled with a showing o f  substantia l un­
representativeness o f  the ju ry  panel would 
so fa r depart from  the principles o f  the 
Ju ry Selection and Service Act that a viola­
tion would he shown. The on ly thing that 
is before us now is whether a  hearing 
should lie provided in which the defendant
3. In liis rep ly hi id ,  Gouti'l/ * |h*i  ifk ;t1 ly  ths.v 
\ov\im! .iny si Ml* ;imumi1iiriu (mms to his d ia l* 
lunge lo  (he ju ry  poo l aiul c i i l i i i / t t l ilu* gown*

would have the burden o r  showing the <n.-c 
ond prong o f  the requirements fo r a viola- 
tion—substantial unreprescntativem -s „ f  
the resu lting panel in a cognizable catego­
ry . This seems to me to be a minim:,lot 
view o f  ou r obligations to enforce the Jury 
Selection and Service Act

F o r these reasons, I respectfu lly dis-<-i.t 
with respect to the claim based on nonre­
sponse to questionnaires.

W.C..M. W IN DO W  CO.. INC., e l at.. 
I ’ la in lllfvA pp c llc c s ,

v.
K, A llen  I IE K N A U D I. D ire c to r o l tIn* 

D epa rtm en t o f  L a b o r , S tate o f  
I l l in o is , D e fendan t-A ppe llan t.

No. 80-1181
United State:-. Court o f  Appeals, 

Seventh Circuit.
A rgued Jan . 10, IDS I.

Decided March lti, 1081.
As Amended on Denial o f  Rehearing and 

Rehearing En Banc May 11, 108-1.
D irecto r o f Illinois Department o f L i ­

b or appealed from  a decision o f  the United 
States D istrict Court fo r  the Central Dis­
trict o f  Illino is, Michael M. M ilim ,.)., enjoin­
ing him from  enforcing Illinois' preference 
h. The Court o f  Appeals, I ’osner, Circuit 
Judge, held that: (1) D istrict Court was not 
required to abstain in favo r o f state court: 
(2 ) Illino is preference law violated com­
merce clause; (.'!) law was prima facie un­
law fu l under privileges and immunities 
clause; and (1 ) state fa iled  to satisfy bur­
den o f  ju s tify ing  law ’s discriminat'nn

im-nl fu r t i lin g  coiiM iioliun.il caves in ic'ponvc 
(o  his Malutory arguments.

I jifW 
J J C i fMlr.it n®
■iX' ' t knmunities clause, 

Affirm ed.r •

W .C.M . W IN D O W  CO .. IN C . v. H KK N A IID I . | j , ,
C lie n t7 J 0 F Jd 4M  (IS.S4)

nonresidents under privileges and federa l claim because tribunal has pecuni­
a ry  interest in outcome.
8. Adm in istrative Lasv and I'rn rcdu re

c=-22'J 
Habeas Corpus 

Exhaustion o f remedies requirements 
in administrative and habeas corpus cases 
a re  satisfied whr-n adverse pr< cedent 
makes remedies fu tile  as practical m atter
to p i|iri|u .
9 . C o n s li lu t io n a l Law  &~-2(l7(ll

P rivileges and immunities clause o f  
Federa l Constitution does nut protect cor­
porations L’ .S .t’ .A Const. A rt -I. 5 2, cl. 
1.

III. C n n s li lu tion a l Law  C=2K7i 1 1

rn incorporated  assoria lion  is not "eili- 
z.en" within meaning o f  privilege-- and im­
munities cla'ise. I ,S.C A. Cmi- t Art I. 
4 2. el. I ; I l l .S . i l A. eh, .'HI. r  1*3; el, .'IS. 
r  2-1-7; eh 120, r M - l.VH lail 11.
I I .  C onstitu tiona l Lavv 0 1 2 J P  11

Under Illino is law , association may 
bring equity suit mi basis th.it, law violates 
its member's righto an -L r pt-bib-gox

W . ; '• l-e ~iO"-j.

I .  Courts «=>30S(7 >
U n le r  Younger, federa l district court 

i r jy  not enjoin state crim inal prosecution in 
c-si! rights suit, provided that p la in tiff in 
»uit ran raise his federa l claims in state 
court hy way o f  defense to prosecution. -12 
UJ5.C.A. 4 lOS:i.
X. Courts c=r,l)R (2)

Y o u n p c r  doctrine includes eases in 
which state civil proceeding sought to he 
enjoined in civil rights suit involves impor­
tin', state interests. 42 U .S.C.A . 4 1083,
J. In ju n r lin n  O l .  H5M)

Injunction is extraord inary remedy, 
ram ly available as m atter o f  right and nev­
e r  more extraordinary than when, if g rant­
ed, it would prevent government o ffic ia ls 
frmn proceeding nti«!>, -tatute founded on 
important s ta le  inters -is against vio la to r 
o f statute.
L  Courts 0 3 0 8 1 1)

Federal court injunction which, if 
rran'.ed, would prevent government offi- 
ria ls from  proceeding under statu te found­
ed on important state interests against vio­
la to r o f statute would o ffend  comity and 
federalism.

VV“'' ?:■'
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&- In junc tion  0 1 6
Injunction will not he issued when 

tdsin'.iff has adequate remedy at law.
*- In ju n r lin n  C=tf, 

fcfr-'i I ’la in tiff has "adequate remedy at 
^ V '*' Prcclu(Ji"C issuanee o f  injunction. 

X lty r ]' p la in tiff can assert ground on which 
^  sw ks injunction as defense to very pro- 

to which injunction would put a

Stc publication Word* ami I'lna^cs 
r- . 'cr ju iliv ia l consti m tions ami 

definitions.
JxT vC oun* <t-=>r,ns( 11

__........  _ . p doctrine is inapplicable when
^ b un a l is vleemed to have prejudged

and
immmiite s elam-e. even though asKfl"i:ilioi| 
has no rights under rlnie-c. U.l’.CA 
Const. A rt. I. 2, el I ; I I IS . I I  A. cl,
H IM ; ch. 38. r  2 - by ch. 12(1. 1 
1.7(1 Kail 11.
12. Federa l C outts c=- |s

Equities did not require disiri'-t e-iurt 
to abstain in favo,- o f  state court, io vvhieli 
suit was fih-d on « v ii"  day a> f<-d< ra l civil 
rights action, mi elcv’laiige to Illino is pre f- 
erenee law where state was n»l su ffic ien tly 
exercised about contractors’ apparent vi«' 
tious o f  preference law to bring crimii..
quasi-criminal   img against lla-m ,
policy underlying preference law was less- 
centra l to goals o f - ;a te government than 
p ro te c t in g  health, sa fe ty and mora ls o f  its 
population, contraetors would have no prac­
tical remedy in state courts i f  state courts 
adhered to p rior decision upholding p re fe r 
euee law against identical challenge, anil 
individual federal p la in tiffs might have a, 
s la te court remedy at a ll fo r  violation o l 
priv ileges and immunities clause. 1' S ('.A
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Const. A rt. 4. 5 2. cl. 1; III.S .H .A . ch. 48, 
r 9 200-274.
M. C onstitu tiona l I.aw  ©=32

Commerce clause contains implicit p ro­
hibition, en forceab le hy courts without con- 
■resMonal action, o f  state ’s discrim inating 
■gainst o r unduly hardening interstate 
commerce. L'.S.C.A. Coost. A rt. 1, § 8, cl.

I I .  Commerce c = 5 l
State may not erect a t a r i f f  wall p ro­

tecting its industries from  competition o f  
industries in other states and in foreign 
countries merely to promote economic wel­
fa re  o f  its own citizens. U .S.C.A . Const. 
\ r t . 1. 4 8, cl. 3.
I.*>. Commerce C=>.7I

Fact that state's t a r i f f  might have only 
a small e ffec t on interstate trade would not 
s ive  it from  invalidation under commerce 
danse. U .S.C.A . Const. A rt. 1, 5 8, cl. 3.
III. Commerce 0 8 2 .2 .7

I f  Illino is lim ited preference law to 
construction project financed in whole o r in 
part o r administered by state, law would 
••"t violate commerce clause, U .S.C.A . 
Const. A rt. 1 4  8, cl. 3.
17. Commerce c=S2,23

Where school board's window-replace- 
merit pro ject was not even partia lly  fi­
nanced by state o r being administered by 
ff.ate, school board was "m arke t partici­
pant" and state was " reg u la to r"  fo r  p u r­
pose o f evaluating Illinois' preference law- 
under commerce clause. III.S .H .A . ch. 122, 
r r  17-11 to 17-13; U .S.C .A . Const. A rt. 1. 
4 8, cl. 3.
18. Commerce ©=50

For purpose o f evaluating state law 
under commerce clause, any consideration 
o f impact on interstate commerce is pre­
cluded until state is found to he regu la to r 
o f rather than participant in market. U .S. 
C.A. Const. A rt. 1, 4 8, cl. 3.
19. Federa l C ourts ©=930

Summary affirm ance does not commit 
Supreme Court to details o f  lower court's 
opinion.

20. Commerce ©=.71
P re fe rring  w e lfa re o f residents to that 

o f  nonresidents is not a good defense under 
commerce clause. U .S.C.A . Const. Art. 1, 
5 8. cl. 3.
21. Commerce ©=82.25

Illinois preference law, requiring that 
contractor on any public works project o r 
improvement fo r state o r  any political sub­
division nr o ther governmental unit employ 
only Illino is laborers unless contractor cer­
tifies that Illinois laborers either an- not 
available o r are incapable o f perform ing 
particu lar type o f  work involved, violated 
commerce clause. III.S .H .A . ch. 38. 
HH 10l).7-8-3|a)(3), 1IKI5-!!- 1(a)(3); ch. -IS, 
r r  2IJ!)-274: 42 U .S.C A. 4 1!IS3; U .S. 
C.A. Const. A rt. 1, 4 8, cl. 3.
22. C onstitu tiona l Law ©=10(1)

Court should not decide constitutional 
question unnecessarily.
23. Federa l C ourts 0=753

Although judgment would he the same 
whether Illinois preference law violated 
commerce clause, as found, o r privilege?, 
and immunities clause, where ru ling  on 
privileges and immunities issue might avoid 
necessity o f remand should review o f deri­
sion lie sought and granted and Supreme 
Court disagree with Court o f  Appeals’ in­
terpretation o f  commerce clause, ru ling 
might a lso help Supreme Court to decide 
whether case merited fu rthe r review, and 
commerce clause and privileges and immu­
nities clause were closely related in action, 
Court o f Appeals would address privileges 
and immunities issue. III.S .H .A . ch. 38, 
HI 100.7-8-3(a)(3), 1 0 05 -!)-1(a)(3); ch. 48, 
11 274; 42 U .S.C .A . 4 1083; U .S.C.A . Const. 
A rt. 1. 4 8, cl. 3; A rt. 4, 4 2, cl. 1.
21. C onstitu tiona l Law ©=207(2)

Pub lic C ontrac ts ©=2
Illinois preference law, requiring that 

contractor on any public works project o r 
improvement fo r  state, political subdivision 
o r other governmental unit employ only 
Illino is laborers unless contractor certifies 
that Illino is laborers either are not availa­

Cllc •« 7 )0F .i< U W  (ISM )
ble o r  a rc  incapable o f  perfo rm ing  particu­
la r type o f  w ork involved, was prima facie 
un law fu l under privileges and immunities 
clause. III.S .H .A . ch. 38, Uli 1005-8-3(a){3).
11)05 9—1(a)(3); ch. 48. 9 274; 42 U.S.C.A. 
4 1883; U .S.C .A . Const. A rt. 4, § 2. cl. 1.
25. C on s titu tion a l Law ©=207(1)

Unqualified language o f  privi'eges and 
immunities clause perm it lg  states to keep 
out nonresidents i f they constitute a "pecu­
lia r source o f e v il"  perm its state to keep 
out nonresidents who l.avc been exposed to 
some communicable disease o f  which s late 
is s till substantia lly free . U .S.C .A . Const, 
Art. 4, 4 2. cl. 1.
2(1. C onstitu tion a l Law  ©=207(1)

Under privileges and immunities 
clause, there must lie some evidence o f 
benefits o f  residents-profereuce law in deal­
ing with problem  created hy nonresidents. 
U .S.C .A . Const. A rt. 4, 4 2, cl. 1.
27. S ta tutes 0=282

"Evidence" in iC . technical legal sense, 
is not essential win n i -sue is not apolica- 
tion Im t validity o f  statute .
28. C onstitu tiona l Law ©=2l)7(H 

W here Illinois, although having fu ll op­
portunity in pre lim inary injunction prnci • I 
ing to put into evident/ acts ju stify ing  
p reference law, and allhot:,- n having access 
to data that m ight illum inate costs and 
benefits o f  law, failed to present any in fo r­
mation. statistical o r otherwise, concerning 
benefit o f  law, state failed to satis fy bur­
den o f  ju stify ing  law's discrimination 
against nonresidents tinder privileges and 
immunities clause, III.S .H .A . ch. 38, 
99 1005 -8 -3(a)(3), 1005 -!)- l(a )(3 ); ch. -IS. 
11 274; 42 U .S.C .A . § 1983; U .S.C.A . Const. 
A rt. 4, § 2, cl. 1.
29. C onstitu tion a l Law 0= 18 (0 )

A lthough burden o f  proving that state
statute violates privileges and immunities 
clause is on p la in tiff, once be shows that 
statute discrim inates exclusively against 
nonresidents in the pursuit o f common ca ll­
ings. state has burden o f justify ing discrim­
ination or, at the very least, o producing

some evidence in justification o f  it. U.S. 
C.A. Const. A rt. 4, § 2, cl. 1.

rn ia Rosen, Asst A tty ( le u .. Chica­
go. I l l , fo r defendant-appellant.

M. Barry Forman, St. Louis, Mo., fo r 
p laintiffs-appellces.

Before FE LL . CUDA HY mid PO SSK It . 
Circuit Judges

I ’OSS'F.K, Circuit Judge
E. Allen lle rnard i, tin- d irector o f  the 

Illinois Department o f Labor, appeals from  
a decision enjoii ing him from  enforcing 
Illinois' P reference to Citizens on Public 
Works Projects A d . I ll P.cv Stat 1!)«1. ch. 
•IK, rr 2ii9-271 The Act (in paragraph 271) 
provides that the contractor on ‘ any public 
works project o r improvement fo r the S tate 
o f  Illinois o r any political subdivision, mu­
nicipal corporation o r ntlv-r governmental 
unit thereof shall employ on ly Illino is la ­
borers oil sui'h project o r improvement," 
unless tlm eon tra rto r certifies, and the con­
tract ing o ffice r finds, that Illinois laborers 
eitl ,'C “ are not available, o r are incapable 
o f perform ing tic.' particular type o f work 
involved . , . ”  Violation o f the preference 
law (as it is called) is a misdemeanor pun­
ishable by a maximum ja il sentence o f 30 
davs and a maximum fine o f  8.7011. See 
III Rev .S tat.19S l. cli. IS, 9 274; ch. 38, 
99 loo.7-S-:!(a)(3), 100.3-9-1 (a)(3). Tin- dis­
trict court held that the law violates both 
the privileges and immunities clause o f A r­
ticle IV , section 2 o f (ho Consiitution ("The 
Citizens o f each State sha ll he entitled to 
a ll Privileges and Immunities o f  Citizens in 
tin several S la te s"), and the onmm cru ‘ 
clause o f  Article I. section 8 ("The Con­
gress shall have Power . . .  To regulate 
Commerce with foreign Nations, and 
among (lie several States, and with the 
Indian Tribes").

The public school board o f  Decatur. Illi­
nois hired the W.C.M. Window Company, 
an Illinois corporation, to replace some win­
dows. W.C.M. subcontracted the work In 
Cm lnm  Contracting Company, an unincor­
porated association o f M issouri residents.
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On April 12. 1983, Bernardi b rought suit in 
court against W .C.M. and Custom, 

asking that they ho enjoined from  violating 
i he preference law. On the same dav, 
A C M., its president, and three individuals 
•■ho are members o f  Custom Contracting 
brought this suit (m i'V r 12 U .S.C. 4 1983/ 
gainst R 'rnard i, and asked the district 

" in r l  to issue a tem porary restrain ing o r­
der to prevent Bernard i from  proceeding 
v illi his state court a c tio . The district 
" t i r l isMtcd tt e order and la te r converted 

it into a permanent injunction.

I l . 2 |  The firs t question wo consider is 
whether the district court should have ah- 
'tained, under the doctrine o f  Younger r. 
Ih in  in, -101 U .S. 37, 111 S .C t. 74(1, 27 
LEd .2d  flC.H (1971), in favo r o f  the sta le 
eourt in which fie rnard i had filed his action. 
•The other g rounds fo r abstention urged by 
the state eleariy have no meri ) Yuunyer 
held that a federal district court may not 
■■njoir. a state crim inal prosecution in a civil 
rights suit, provided that the p la in tiff in 
that suit can raise his federa l claims in 
•date court hy way o f  defense to the prose­
cution. its  doctrine has since been expand­
ed to cases where a s la te  civil proceeding 
sought to he enjoined involved "im portant 
:tatc interests ." See, e.g., Middlesex 
fo un ty  Ethics Coniin. v. Garden State 
l ia r  Atts'i), 457 U.S. .123, 432, 102 S.Ct. 
2315, 2521-22 , 73 L.Ed.2d 110 (1982) (state 
proceeding to discipline a law yer fo r  uneth­
ical conduct); see a lso Ciolti v. Count)/ o f 
Cook, 712 F.2d 312, 313 (7th Cir.1983); 
Cate v. Oldham, 707 F.2d I17(i, 1183 (11th 
Uir.1983); Coruzzi v. State o f New Jersey, 
705 F.2d GSR, (190-91 (3d C ir.1983). We 
must consider whether “ important state in­
terests" are involved here, ami a lso the 
significance o f  the facts that (1 ) the plain­
tiffs  in the federal court action and the 
defendants in the state court action are not 
identical and (2) the Illinois Supreme Court 
in Heoplc ex ret. Holland v. Ulciyh Con­
struction Co.. til III.2d 258, 335 N .E .2d 409 
11973), upheld the preference law against a 
challenge based on the same grounds 
urged hv these p la intiffs.

13 - 0 1 The Younger doctrine is based 
on, and its contours established hy, two 
principles o f equity jurisprudence. The 
first is that an injunction is an extraordina­
ry remedy, ra re ly  availab le as a matter o f 
righ t and never m ore extraord inary than 
when, i f  granted, it would prevent govern ­
ment o ffic ia ls from  proceeding under a 
statu te founded on important state inter­
ests against a vio la tor o f  the statute ; such 
an injunction would o ffend comity and fed­
eralism . The second principle is that an 
injunction w ill not he issued when the plain­
t i f f  has an adequate remedy at law, which 
he does if be can assert the ground on 
which he seeks ,m injunction as a defense 
to the very proceeding that the injunction 
would put u stop to.

A lthough the p la in tiffs apparently did vi­
o late the Illinois preference law, the state 
was not su ffic ien tly exercised about the 
violation to bring a crim inal proceeding, o r 
even a quasi-criminal proceeding as in Mid­
dlesex. It was conteiK to seek an injunc­
tion against continuing the violation. This 
is some evidence that an injunction against 
Bcrnardi's state eou rl action would not im­
pair "im portan t state interests,”  though 
not much evidence; the state may simply 
have believed that, in the circumstances, an 
injunctive remedy would lie cheaper, sw ift­
er, and more efficacious. An additional 
point, however, is that the policy underly­
ing the preference law is less central to the 
goals o f  state government than protecting 
the health, safe ty , and morals o f  its popula­
tion— the types o f interest involved in cases 
where abstention under the Younger doc­
trine has been ordered. Thus, both the 
nature o f  the remedy sought hy, and more 
important the underlying righ t asserted hy, 
the state in its suit mak the remedy that 
these p la in tiffs  are seek ng less invasive o f  
state sovereignty than in the usual Young­
er case.

17. 8 ) Moreover, the p la in tiffs may not 
have "an adequate opportunity in the state 
proceedings to raise [the ir] constitutional 
challenges." Middlesex County E tliirs 
Comm. v. Garden State l ia r  Ass'n, supra, 
Mil U.S. at 432, 1(12 S.Ct. at 2521-22 . A I-

n m s i B m m

W.C.M . W IN D O W  CO .. INC . v. I lK U N A ItD I ,|< )]
Clic u  730 F Jd  4H6 (19*41

though this quotation could he taken to 
re fe r  ju s t  to p rocedura l obstacles to raising 
a fede ra l claim  in state court, ra ther than 
a lso to any substantive obstacle created hy 
adverse precedent, we know from  Gihsou 
v. R crryh ill, 411 U .S. 501, 577 -79 , 93 S.Ct. 
1(189. 1097-98 , 30 L .Ed .2d 488 (1973) (cited 
approving ly in Middlesex I, that the Young­
er doctrine is inapplicable when the state 
tribunal is deemed to have prejudged the 
federa l claim because the tribunal has a 
pecuniary in terest in the outcome (see also 
Cnitcd Church o f t l ir  Medical Center e. 
Medical Center Comm'u, 089 F.2d 093, 
09 9 -700 (7th C ir.1982)); and maybe other 
types o f  p re jm lgm cnt also make the doc­
trine inapplicable. The analogous require­
ments o f  exhaustion o f  remedies in admin­
istrative and in habeas corpus cases are 
satisfied when adverse precedent makes 
the remedies fu tile  as a practical matter to 
pursue. Sec Layton v. Carson, 479 F.2d 
1275, 1270-77 (5th C ir.1973) (per ciinarn); 
see a lso  Carter i\ Estelle, (177 F.2d 427, 
410 (5th C ir 1982); I I 'M  r. llc rg lu  ml. 0 1 1
F.2d 710, 717 (8th C ir.l'J79).

I f  the Illino is courts were certain to ad­
here to Illc ig li in Bernard i’s suit against 
the contractors, the contractors would have 
no practical remedy in the state courts, so 
that their on ly federa l remedy ( i f  we ab­
stained) would he to ask the United States 
Supreme Court to review the inevitable 
judgm ent against them in the state courts. 
The Supreme C ou rt ’s heavy workload, 
which prevents it from  accepting more than 
a tiny fraction o f the requests fo r  review 
that it gets, would make this route a chan­
cy one. And we doubt that the Court 
would want us to add to its work load by 
expanding the Younyer doctrine. But the 
Illino is Supreme Court m ight he w illing to 
reexam ine li le ig li in light o f  the U .S. Su­
premo Court's subsequent decisions in 
l l ic k lin  v. Orhrek, 437 U .S. 518, 98 S.Ct. 
2182, 57 L .Ed .2d 397 (1978), and United 
flldg. (0 Construction Trades Council r. 
Mayor A!- Council o f Camden. —  U.S. 
— -, 101 S Ct. 1020, 7!) L .Ed.2d 219 (1984) 
the la tte r decided a fte r argument in this 
case. The discussion o f  the privileges and 
immunities issue in lile iyh  has been termed

"cu rso ry " in a decision which states that 
Hirktin  “ presumptively overru led " lile iyh. 
Neshnminy Constructors, Inr, r, Krause,
181 N .(.Super 370, 384 n. 0. 437 A.2d 733, 
737 n. 0 (I'li. 1981), modified (on unrelated 
grounds) and a ffirm ed , 187 N J .Supor, 171,
153 A.2d 135!) (App.Div.1982) (per curiam) 
And we arc (old D ia l the Illino is Supreme 
Court has recently heard argument m a 
case in which it is being asked to overru le 
Illc ig li.

H u f.lin  invalidated under the privileges 
and immunities clause an A ln -ka statu li 
that required a ll em plo jm ent, whether pub­
lic o r  private, that was connected w ill oil 
and gas leases to which the s la te  was a i 
party to lie o ffe red  first in A laska resi­
dents. The Supreme Court's opinion is nar­
row ly written, however, and emphasizes 
facts that h aw  no exact counterparts in the 
present case. One such fact is that “ the 
m a jo r cause o f  A laska's high unemploy­
ment was not the in flux o f  noiiresideuls 
seeking employment, hut ra th er the fact 
that a substantial number o f A laska's job ­
less residents—especially the iincmplovet' 
Eskimo and Indian residents— were unable 
to secure employment either because o f 
their lack o f education and job  training nr 
because o f  their geographical remoteness 
from  job opportunities." 437 U.S. at 520 - f 
27, 9> S.Ct. at 2187-88. Anothoi is that "a 
highly skilled and educated resident who 
has never been unemployed is entitled to t
precisely the same pre ferentia l treatment 
as the unskilled, habitually unemployed 
Arctic Eskimo enrolled in a job training J
p rogram ." Id. at 527, 98  S.Ct, at 2 IKS. 
And another is that "A laska has little o r no /
p roprietary interest in much o f  the activity 
swept within the ambit o f  A laska Hire [the 
name o f the statu te ]." Id. at 529, 98 S.Ct. 
at 2-IS9. See a lso United Hldg. A'- Con­
struction Trades Council r. Mayor if- 
Council o f Camden, supra, —  U.S. at
 , 104 S.Ct. at 1028-29. As an original
matter, the absence o f  these particular 
facts from  the record o f  the present case 
may not save Illinois' preference law, as we 
shall see. But we dould that a court com­
mie. !. as a ll courts are, |n stare drrisis.



.'illicit in its flexib le American form , would 
think that the Hicklin  decision required 
the overru ling  o f  Hleiglt— especially when, 
in a case decided a fte r Hicklin , the Su ­
preme Court cited lile iqh  with approval, 
though apparently with reference on ly to 
iis commerce clause holding. See lle rrrs , 
L>r. v. Stake. 147 U.S. -129. 437 n. !). 100 
S C I. 2271, 2277 n. 9, 0.7 I,.Ed .2d 211 (1980),

I'n ited Bldy. X Construction Trades 
• iiu n r i l v. Mayor X Con w it  o f Camden 
involved a challenge under the privileges 
and immunities clause to an ordinance of 
lie* city o f  Camden, New Jersey that re­
quired that at least 40 percent o f  the em­
p lo y e s  o f  contractors and subcontractors 
working on city construction pro jects he 
Camden residents. A lthough the Supreme 
Court did not invalidate the ordinance, it 
did hold ‘ hat it "discrim inates against a
protected p riv ilege ," —  U .S. a t  , 111 I
S.Ct at 1029, and could lie upheld on ly if 
Hie city justified  the discrim ination by 
showing (in the language o f  an ea rlie r case) 
that nonresidents "constitute a peculiar 
source o f  the evil at which the statu te is 
aimed," Toomcr v. Wit sell, 334 U .S. 38,7, 
298, (18 S .C t. 115(1, 11(13, 92 I,.Ed , 14(10
(1918), quoted at —  U.S. ------ . 101 S.Ct.
1029-30. Since there had been no tria l in 
I. nited, the C ourt remanded the case to the 
tria l court to give the city a chance to try 
to ju s tify  the ordinance.

It is quite possible that United llli lg . X 
Construction would induce the Supreme 
Court o f  Illinois to reexam ine Hleiyh at 
least to the extent o f  insisting that the 
sta le produce some concrete justification 
for 'lie preference law. Hut it is not cer­
tain; the court m ight he w illing to take 
judicial notice o f  conditions in Illino is ju s ti­
fying the law. Even i f we could state with 
confidence that United llli lg , it- Construc­
tion would induce the Illino is court to over­
rule lile iyh  to the extent o f  requiring the 
sta le to make a g reate r e f fo r t  at ju stifica ­
tion than was attempted in that ease (o r fo r 
that matter in this one), there would still he 
a serious question whether we should order 
abstention on the basis o f  a decision that 
was banded down a fte r the proceedings in 
Ihi' d istric t court were completed. One o f

the standard criticisms o f  abstention— that 
it delays litigation, sometimes inordinate­
ly— would gain additional force i f  absten­
tion were ordered on the basis o f  events 
that firs t came into existence while the 
case was on appeal.

In any event, the three individual plain­
t if fs  w ho a re members o f Custom Contract­
ing Company may have no state court rem­
edy at a ll fo r  a violation o f  the privileges 
and immunities clause, because they were 
not named as defendants in that action. 
The omission would not be important if 
Custom C in trud ing  or W .C.M ., which were 
named, could represent those individuals’ 
interests in that action. Hicks r. Miranda, 
422 U.S. 332, 318-49, 95 S.CJ 2281, 2291, 
45 I. Ed.2d 223 (19751; l lo i / i o i 's Commu­
n ity Health Center r. Texas Health F a c ili­
ties Comm'n, (>85 F.2d 974, 981 -82 (5th 
Cii.1982). Hut neither may have standing 
to challenge the preference law on privileg­
es and immunities grounds. (A lthough 
Bernardi has not raised this point in the 
present action, his silence is not a commit­
ment nut to raise it in the state court action 
if we order abstention and that action is 
j  re fo re  allowed to proceed to judgment.)

19.101 The Supreme Court hold long 
ago that the privileges and immunities 
clause o f  A rtic le IV  does not protect corpo­
rations, Pau l v. V irginia, 75 U.S. (8 W all.) 
1(58, 177, 181, 19 I,.Ed. 357 (18(19); and this 
holding, though criticized, see Eule, Laying 
the Dormant Commerce Clause to Rest, 
91 Ya le L J . 425, 450-54 (15)82), is too firm ­
ly established to he reexamined hy a lower 
court, especially a fte r its recent ( if  laconic) 
roa ffirm ance by the Supreme Court in 
Western <6 Southern Life Ins. Co. r. S late 
lid . o f Equalization, 451 U.S. 048, 005, 101 
S.Ct. 2070, 2081, 08 L.Ed.2d 514 (1981). On 
the basis o f a dictum in Pau l that confines 
"citizens" in the privileges and immunities 
clause to "n atu ra l persons," 75 U.S. at 177, 
1!) U.Eil. 357 the on ly court I-' consider 
whether an unincorporated assoc,alinn is a 
citizen within the meaning o f  the clause 
has held that it is not. American Truck­
ing Ass'im. Inc. v. Lanon, 083 F.2d 787,

t t .C . IU .  c w „  i . i c  . >. m . i i . i . c i i iM
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790 (3d C ir.1982). Given P a u l—even with­
out the dictum— this conclusion seems ines­
capable. An unincorporated association is 
not a natu ra l person, and fo r  most pur­
poses not a citizen. Any lega l protection it 
en joys is, as with corporations, a m atter o f  
the state's grace. And in Illino is a t least, 
that protection is much less extensive than 
what corporations en joy. See I l l . I ’ ev.Stat. 
1981, eh. 30, II 185; ch. 38, 112-15; ch. 120, 
1115-1501(n )(1 ).

1111 I f  Custom Contracting is not a citi­
zen  under the p riv ileges and immunities 
clause, it m ight seem to fo llow  ineluctably 
that its individual members who are plain­
t if fs  in this suit could not hope fo r a fa vo r­
able interpretation o f  that clause in the 
state court action, because any attempt by 
Custom Contracting to challenge the I l l i ­
nois p reference law ■ privileges and im­
munities grounds would lie sou -ily re ­
jected on the au thority o f  Par I Lar­
son. This may well lie the co rn  (inclu­
sion, but against it can he set (hi' modern 
view that an assoc  1 >>n has standing to 
complain o f  in ju ries to its members. See. 
e.g ., NAACP v. Alabama, 357 U .S. 419, 
459, 78 S.Ct. 1103, 1170, 2 L.Ed.2d 148.8 
(1958); South East Lake Vine Neighbors 
v. HUD, G85 F.2d 1027, 1032 (7th Cir.1982); 
G W righ t & M iller, F'eileral Practice and 
Procedure § 1552, a t pp. G93-94 (1971). 
This view fuses the legal identity o f  an 
association with that o f  its members, and if 
applirab le hero would a llow  Custom Con­
tracting to complain in Bcrnardi's state 
court action tha t the preference law vio­
lates its members' rights under the privi­
leges and immunities clause, even though 
the law could not violate the association's 
own rights under the clause, because it has 
none. There is Illino is authority fo r  a llow ­
ing an association to bring an equity suit 
on this basis, see DeWitt Cly. Taxpayers’ 
Ass’n v. County ltd., 112 lll.App .3d 332, 
334 -35 , G8 111.Dec. G l. G3, 415 N .E .2d 509, 
511 (1983); equa lly  should ail association 
be able to defend its e lf against a suit on 
this basis.

A lthough this is a pow erfu l argument, it 
cannot, a fte r Larson, completely still ou r

doubts that the state court action provide* 
an adequate remedy fo r  a ll o f  the p la in tiffs 
in the present action. Another point is that 
Custom Contracting might not assert a ll 
the rights o f  its members in that action. 
A ll o f these doubts are augmented by the 
vagueness o f the state's references in this 
suit to the state court action. (At ora l 
argum ent, fo r  example, counsel fo r  the 
s la te  was unable to tell us what re lie f 
Bernard i had requested in that ac tion ) 
While asking iis lo  absta in , the  s la te  lias 
given us no inform ation on whether the 
s la te  (.ou rl action provides these p la in tiffs 
with a Usable vehicle fo r asserting tlieii 
federa l constitutional claims. As a further 
example, we are not told why Bernard : 
asked on ly lo r  an injunction.

11 2 -1 11 For a ll o f  tin -e reasons, we
conclude that   pulies did not require
the district judge to abstain; we need not 
decide whether they would have permitted 
him to do so. So we emne to the merits, 
and begin with tin* commerce clause. A l­
though m words simply an authorization to 
Congress to regu late commerce among the 
states o r with foreign nations, the emu 
i, ro c  clause has long been interpreted to 
contain an implicit prohibition (the "nega­
tive" o r "dorm ant" commerce clause), en 
foroenble by the courts without emigres 
slonal action, against a state's discriiniiia 
liag  against o r unduly burdening interstate 
commerce. See, e.g., Conley >•. Hoard oj 
Wardnis. 53 U.S. (12 How.) 299, 13 I,.Ed. 
99G (18.71); Southern Pae. Co. r. Arizona, 
325 U.S. 7U1. 7(15*. G.7 S.Ct. 151.7, 1.72H, 89 
L.Ed. 1915 (1915) lu  an age when all 
parts o f  the mil ion's economy are intercon­
nected, so that a state can do hard ly any­
thing in the way o f  regulation o r taxation 
w ithout in a sense burdening interstate 
commerce, the application o f this standard 
to particu lar cases is often problematic 
But one thing is clear; a s la te  may not 
erect a ta r i f f  wall protecting its industries 
from  the competition o f  industries in other 
sta les and in foreign countries mere ly to 
promote the economic welfare o f  iis own 
citizens. Iln ld ir in  i. C.A E. S rrliy . Inc., 
291 U.S. 511, 522, 55 S.Ct. -197, 5(111, 79



l,.Kd. 1032 (1935); see Hnston Stork Ex­
change r. State Tax Comni'n, 129 ll.S . 
318. 335-37 , 97 S.Ct. 599, (109-10, 50 
U M .2 i l 511 (1977).

I l l )  T li '  Illinois preference law erects a 
nearly prohibitive v'»r i f f— saved from  being 
completely prohibitive on ly by the excep­
tion fo r  -uses where the requisite labor is 
not obtainable from  Illinoinns— against the 
use on any public pro ject in Illinois o f labor 
imported from  another s ta le  o r from  a for- 
'ign country. The law has the same gener­
al e ffec t on the flow  into Illino is o f labor 
ervieos supplied hy individuals unwilling 

!o change their residence to Illino is as an 
Illinois t a r i f f  on imports o f  coal would have 
on the flow  o f coal into the state. The 
preference law may con fe r benefits on the 
state in reduced unemployment among I l l i ­
nois residents and hence reduced employ­
ment insurance costs to employers in the 
date, though we shall see la ter that this is 
fa r  from  certain, and maybe not even like­
ly. But a t a r i f f  on imported coal would 
confer the same benefit, since it would tend 
to increase the demand fo r  coal mined in 
Illinois and thus increase employment in 
the coal mines in the s la te . T rue, i f  Illinois 
were an exporte r as well as importer o f 
coal, the ta riff's  on ly e ffec ts might be to 
cause Illino is mines to d ivert output from  
their export markets to the Illinois market 
and to cause out-of-state mines that fo r ­
merly sold coal in Illinois to replace the 
Illinois mines in serving those out-of-state 
markets. But o f course the same thing 
might happen as a resu lt o f  the preference 
law (the record contains nothing about the 
law's e ffec ts): Illino is residents who now 
work either on private construction 
projects in the state o r on public construc­
tion projects across the state line might 
replace, on Illinois public projects, nonresi­
dents wk ,i turn would take the places on 
private .md out-of-state projects o f  the Illi- 
M'linns who had replaced them on Illino is 
public projects. But the fact that a state's 
ta r i ff m ight have on ly a small e ffec t on 
interstate trade would not save it from

invalidation under the commerce clause; 
the cumulative e ffec ts o f  many states' 
modest ta r iffs  could he staggering.

However, serious doubt is cast on the 
legal validity o f  ou r ta r i f f  analogy hy a 
series o f  Supreme Court decisions, culm i­
nating in White r. Massachusetts Council 
o f Construction Employers, hie,, 4o0 U.S. 
204, 103 S.Ct. 1012, 75  L I- d.2d 1 (1983), 
which distinguish between the s la te ’s r<de 
as a participant in, and as the regu la to r o f. 
a market. White, tae Mayor o f  Boston, 
had issued an executive order requiring 
that at least h a lf the workers on every 
construction pro ject financed, in whole o r 
part, nr administered, hy the City <>f Boston 
he Boston residents. The Court upheld the 
order. " I f  the city is a market participant, 
then the Commerce Clause establishes no 
harrie r to conditions such as these which 
the city demands fo r  its participation. Im ­
pact on out-of-state residents figu res in the 
equation only a fte r  it is decided that the 
city is regulating the market rather than 
participating in it, fo r on ly in the fo rm er 
case need it he determined whether any 
burden on interstate commerce is permitted 
hy the Commerce C lause." 4(50 U .S. at
 , lit. at 1040. So i f  in ou r coal
hypothetical the State o f  Illinois subsidized 
the elec'-ieal generating plants in Illinois 
that buy coal, it could, without violating the 
commerce clause, forbid them to buy coal 
produced out o f  state.

At firs t glance the "m arket participant" 
concept may seem inappropriately to 
equate public agencies with private firm s; 
fo r  the state, in its p roprietary o r  market- 
participant capacity, may he influenced hy 
the same protectionist motives that hut fo r 
the negative commerce clause might lead it 
to erect explicit t a r i f f  barrie rs to ;oods o r 
labor from  out o f  state. But a me -e rea lis­
tic explanation o f  the concept emphasizes 
the freedom that states have under the 
Constitution to provide, often selectively, 
fo r the w e lfa re o f  their residents. There 
ate a thousand devices hy which the State 
o f Illinois could i f  it wanted subsidize the
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state's coal m iners; many would have the 
same e ffec ts on both residents and nonresi­
dents as a subsidy fo r  purchasers o f  coal 
who lim it the ir purchases to Illino is; yet 
the courts could not proven; a ll o f  them.

(1 6 -1 8 ) In any event, if th> S la te  o f  
Illino is had limited the preference law to 
construction projects financed (in whole o r 
part) o r administered hy the state, it would 
be c lear a fte r  While that the law did not 
vio late the commerce clause. Hut the state 
has gone fu rth e r. The preference law ap­
plies to every public construction contract 
in Illino is, even i f the purchaser is a local 
school hoard, o r fo r  that matter the local 
dog catcher. O f course fo r  many purposes, 
including many federal purposes such as 
those behind the due process and equal 
protection clauses o f  the Fourteenth 
Amendment, every local government unit 
in Illino is is a part o f  the state government; 
hut maybe m>t fo r  the purpose o f eva luat­
ing Illino is ’ preference law under the com­
merce clause. Government in Illinois us in 
a ll s ta les is decent! 1 d, and local school1 
hoards such as that o f  Decatur which let 
*he contract in issue in this case have sub­
stantia l autonomy, including authority to 
levy taxes to zappo rl the schools. See
III.Rev.S taL .i981 , ch. 122, BH 17-11 to 17 - 
13; Quality Education fo r  A ll Children. 
Inc. t’. School lid ., 385 F.Stipp. 803, 820 
(N .D .II I .1974). T rue, the order upheld in 
White embraced projects that the City o f  
Boston financed in part as well as those 
that it financed 100 percent o r adminis­
tered. Bu t according to the school superin­
tendent's iincontradicted a ffidav it in this 
ease, the wimlow-replacement project is not 
even partia lly  financed by the state; nei­
ther is it being administered hy the sta le . 
The "m arket participant" is the school 
hoard, jo . . I  as the m arket participant in 
White was the C ity o f  Boston. The state is 
a regu la to r, te lling  thousands o f local 
government units that they must not give 
construction contracts to employers o f  non­
residents. It is particular I .' important to 
insist on the distinction because White pre­
vents any consideration o f impact on inter­
state commerce until the s la t is found to

he a regu lato r o f  rather than a participant 
in the market,

(I'J ) Against the valid ity <. the distinc­
tion, however, may he cited the Supreme 
Court's summary a ffirm ance o f  Amenean 
Yearbook Co. r. Askcir. 339 F.Supp. 719, 
72 3 -25  (M .D K In .) (three-judge district 
court), a f f '  l mein., 109 L'.S. 901, 93 S.Ct. 
230, 31 :..r:<1.2d 108 (1972), which held licit 
a s la te  .«(»?>;> requiring a ll public printing 
to lie done within the state did not violate 
the commerce clause. A lthough the dis­
trict court did not discuss local government 
(the only public agencies involved in the 
ease were state universities), it assumed 
that the statute would apply to a printing 
Contract let by a school board o r other local 
government agency, and was untroubled 
by this. See 339 F.Supp at 721. But 
summary a ffirm ance does not commit the 
Supreme Court to the details o f  the low er 
court's opinion. Zolirl r Williams, 457 
U.S. 55, (!) u. 13. 1 0 2  S.Ct. 2309, 2315 n. 13, 
72 L.Ed.2d (172 (I9S2 ), And although the 
Supreme Court cited Askew with approval 
in a recent "mark'd, participant" ca-e, 
Recces, Inc. r. Stake, so pm. 117 U.S. at 
137 n. 9, 100 S.Ct. at 2277 n. 9. that case 
did not involve a sta le 's attempting to im­
pose home-stale preference on a local 
governin' at entity either: im r was this as­
pect o f  Askew even mentioned. The Court 
in the same footnoti cited with approval 
two state eases upholding statutes requir­
ing home-state preference hy county as 
well as state agencies, State ex id .  Collins 
r. Senntoba Iliank Hook X Stationery 
Co.. 115 Miss. 251. 70 So. 258 (1917), and 
Denier r. floxsic, 83 Colo. 329, 331. 2011 
I ’ac. 211, 217 (192S), as well as the pages in 
Hleiyh in which the Illino is preference law 
was held valid under the commerce clause. 
See also Note, llame-State Preferences in 
Public Contracting: .1 S lim y in Econom­
ic lln lkan ization , 59 la .U .Kcv . 570 (1973). 
But in none o f  the cited eases was the 
d ifference between the s ta le 's  own pur­
chasing and that o f its local governmental 
units discussed It would he unrealistic to 
suppose that merely citing a case eommils 
the Supreme Court to everything in the 
riled  opinion, and impertinent to suppose



that citation is a deliberate technique fa r 
ii'siilviii(I'-sub mvfi — d iffn ’ iilt ami irnpor- 
tan l questions nut raised o r  argued in the 
1 a i> actua lly l»*?f«ir(* (he Court.

Tlit* d ifference between llii ’ sta in ’s pro- 
t i l l i n g  state r i'ii li'iits  in its own dealings 
aid forcing local agencies to do so in tin irs 
'■ hath analytica l and quantitative*. When 
tin* |iroji*ct on which the s la te  iinpre1 ses a 
lioiiii* state |ire f  •«*nc«* is undertaken hy a 
unit o f  local vermin id v. ilhout any state 
finaneial support o r su |ic rv i;ion . tin* state 
i not a participant in tin* project hut a 
r*'i:u lator. And sitna* mure pnldie contract* 
me in the States is done at tin* local level, 
!*> li lie s , school distriets, park districts, 
■•oimties, e le ., than at tin* state level, e x ­
tending Recces and White to eases where 
lln* state's relationship to its local agencies 
is puridy regu lato ry could do great damage 
to the principles o f free trade on which tin* 
negative eommerce clause is hased.

IU tl,211 Even i f  a law interferes with 
free t rade ,  however, the state may he aide 
to ju s tify  it on one ground o r another. It 
••an keep out diseased cattle, see Aula'll r, 
Anii.-.o.v. 20') U .S 2 til, 28 S .t't. 1S“». 52
I. Ed 778 (I'.IIIS); ///nous' r. Geiierul kite.

<182 |",2d 20(1. 211 (7th C ir . l! l8 2 ) -s o  
why not nonresidents who impose a cost on 
the state hv taking job s  away from  rosi- 
dents and thereby forcing them onto the 
uueinp loymeol o r w elfare ro lls , which the 
•ta le  finances in part? And even i f  the 
state had no financial stake*, would it not 
have a legitimate interest in protect ini: its 
residents from  such adversity? Hut i f  p re­
fe rring  the w e lfa re o f residents (more pre­
cisely, o f  some residents—ol hers, notably 
consumers, invariab ly s u ffe r  from  import 
restrictions) to that o f  nonresidents were a 
good defense under the commerce clause, 
explicit ta r i ffs  would lie permissible. 
Italdii'in v. G.A.F. Seel it/, ///<*,, supra, 21)1 
U.K. at 522, 55 S.Ct. at 500. held that it is 
not a good defense. City o f I'h iln tltlph iti 
c. A’eii* Jersey, *107 U.S. (117. OH S.Ct. 25:11, 
57 M M .2d *175 (1078), held that a sta le  
could not confine the use o f  its landfill 
waste dumps to its residents. Change 
" land fill waste dumps" to "public construc­

tion p ro jects" and you have this case. In 
any event, more than assertion would he 
necessary to create a persuasive analogy 
from  the quarantine cases; tied as we shall 
see when we discuss the privileges and 
immunities clause, Illinois has presented no 
facts re lating to actual o r probable as op­
posed to purely conjectural harms from  
allow ing nonresident ; to work on public 
constitu tion projects in Illinois, We con­
clude that the Illinois preference law vio­
lates the commerce clause.

(22.2:11 We shall now consider whether 
it a lso violates the privileges and immuni­
ties d au sc o f  Article IV . N orm ally  it 
would he otiose, o r worse, fo r a court to 
decide a constitutional question unnecessar­
ily ; and the judgment in this cast* must he 
the same whether tin* preference law vio­
lates one consr’*utional provision o r many. 
Hut it may avoid the necessity o f  a remand 
should review o f ou r decision be sough* 
and granted and the Supreme Court disa­
gree with ou r interpretation o f  the com­
merce clause fo r  us to ru le on the district 
court's alternative ground fo r  invalidating 
the preference* law; this may also help the 
Supreme Court decide whether the case 
merits fu rth e r review (technically, since the 
state has a right o f  appeal under 28 U.S.C. 
k 1251(2), whether it raises a substantial 
federa l question). C f. I ll in o is  r. General 
E lectric Co., supra, (183 I*'.2d at 211. 
Moreover, the commerce clause and the 
privileges and immunities clause are so 
closely related in a case o f  this kind (see 
Hicklin r. Orhcck, supra, -127 U.S. at 1— 
82, (IS S.Ct. at 2 l! / ( )- ! l |) that it would he 
artific ia l to ignore one o f then). Indeed, 
there is a respectable argument licit the 
fram ers o f  the Constitution intended the 
privileges anti immunities clause to play 
the role that has come lo  he played instead 
hy the negative commerce clause. Sec 
Eu le , supra, 01 Yale U .  at *1*17-18. We 
could not he sure that tin* preference law 
does not pass constitutional muster under 
either clause without considering eases tin­
der both, as the Supreme Court did in Hick- 
tin, *l:)7 U .S. at 5:»2-:M, 08 S.Ct. a t 2100-02.

U K  I tic privileges and immunities 
question was not addressed in While, the 
Court mere ly rem arking that since the 
preference was fo r  residents o f a city ra th ­
e r than o f  the s la te  the victims were not 
limited to out-of-state residents. See *100
U.S. a t  n. 12. 102 S.Ct. at 10tH n. 12.
We add: almost certain ly the principal vic­
tims o f  the mayor's executive o rd e r were 
w orkers living in the Kos|on suburbs, 
which are in Massachusetts, and these 
workers had political remedies against the 
o rd e r that nonresidents o f  the state did not 
have. Nevertheless, the Supreme Court 
held in United Hldy. i f  Construction 
Trades Council V. Mayor & Council o f 
Camden, supra, that an ordinance sim ilar 
to that in White was prinui facie un law fu l 
under the privileges and immunities clause. 
W e think the Illino is preference law must 
equally (o r more, as we Khali see presently) 
he deemed primn facie un law fu l und* r  tin* 
clause. A lthough Hicklin  (the “ A laska 
H ire" ease) is, iis we noted earlier, factua l­
ly  distinguishable from  the present case, it 
too suggests the prima facie invalidity o f 
the Illinois p re fe i* , *■ law. There an- no 
figu res in the very sparse record o f  thi** 
case; hut politic construction pro j.w .* in 
the Statu o f  Illinois, like projects rclnicd t" 
state oil and gas leases in A laska, must 
constitute in the aggregate a substantial 
employment opportunity that at least some 
nonresidents (besides The three individual 
M issourians who are p la in tiffs in the case) 
lire able, w illing, and .gnyhe even eager to 
take advantage o f, since m ajor centers o f 
economic activity in the state, notably Chi­
cago and East St. Louis, are adjacent to 
la rgo population centers in other states. 
And the consequences fo r nonresidents 
must he much g reater than those o f  the 
Camden ordinance at issue in the United 
Bldg. & Construction case.

(2 5 | It is true despite the unqualified 
language o f  the privileges and immunities 
clause that states may keen out nonresi­
dents i f they constitute a "pecu liar source 
o f  ev il.”  United Hld/j. i t  Constiaction 
Trades Council r. Mayor i t  Council o f

Camden, sep ia , —  U.S. a t  , 104 S
at 1020, quoting Toomcr v. lit te r//, su j 
311 U.S. at 398, f.H S.Ct. at 1163. On 
ground a state could keep out noarcsid* 
who had been exposed to s**mo commun 
Me disease o f  which the state was i 
substantia lly free. It could even deal v 
" fre e  rid ing" nonresidents, fo r  example 
charging higher tuition to nonresident* 
tending tlw* s ta le  university than do r 
dents. S<e Martinez v. Bynum. -Ml t 
321, —  and n. C, |f>2 SC t. 1K2«. 1 
and n. *'*, 75 L  Ed 2d .**70 l l : K ( ) ,  ami ca 
cited tln-re. In both " f  these examples 
justification fo r the •-.'..ale's diseriininat 
against nonresidents i» iit.iinu Hut * 
beta fi ls  i*f Illill'ii*;' lionu pi'i f e r e t n  e I: 
enacted in 1(12!) and n»*t amended sin 
cannot I>•* assumed, Otherwise both t 
"A laska H ire”  law and the Camden n 
d**iil* prefer* nee ordinance would ha 
been upheld

1211-281 T r ie , the itiliim iti".. ill Hickh 
(87 U.K. at 520, 08  S <‘ t at 2I**7, based 
s lu ing language in Wat I r. Maryland. 
U.S (12 W all I l l \  I2'». 2') I, Ed. 1 
41 .->71 > that utiemplnvmi n',' may never he 
valid ground fo r d'scriininatiiig again 
nonresidents can no h*ng"r be consideri 
authoritative. The Court in Uni'ed Hkl 
it'- Coast ruction ti" l only allowed tin* ( 'it 
o f  Camden l»  attempt to justify the di 
criiiiin l'ion but quoted from  Tannin tl 
statement that "lla* states should have cm 
siderahle leeway in analysing local evi' 
and in prescribing ;qq lopriu to cures " 22 
U.S. at :i!Mi. <18 S.Ct. at 1102. quoted at —
U .S ------ , 101 S.t't, 1020 S till, Itiekh
and Un ilttl Itltty if- Construction nutk 
c lear that there must be some evidence t* 
tin* benefits o f  a resident-' preference lav 
in dealing with a problem created by not 
residents, and Illinois lias presented none 
Wo do not ju st mean that it lias failed (• 
put in “ evidence" in the technical lega 
sense, thong'.i it has failed; such evidenn 
is not essential when the issue is not tin 
iipp ra tion  but the validity o f  a statute 
Illinois lias presented no in form ation—* ),a 
tistieal **r otherwise, evidentiary o r subject



4    iti iii.n  <»r on appeal—con­
cerning the benefits o f  the preference Jaw. 
We are not told the unemployment rate in 
Illinois' construction industry, what such 
unemployment costs the state, whether it 
would bo significantly increased by throw- 
mg open public construction projects to 
nonresidents (which might ju s t cause a re ­
b u ff ling o f jobs between public and p ri­

vate projects), and whether the costs— if 
my— to Illino is o f  allow ing nonresident la- 
' "T on such projects, costs m higher union- 
! I ivment o r w e lfa re  benefits paid unem* 

wed construction w orkers o r the ir fame 
•"*. are likely to exceed any rust savings in 
' uhlie construction from  hiring nonresident 

orkors.
Our insistence on data may seem nig- 

•ding, and would he if the e ffec ts o f  allow- 
g nonresidents to work on puhli con- 

•ruction projects were us c lear as those o f 
•(lowing carrie rs o f Bubonic plague to en- 

the state w ithout quarantine o r mmresi- 
nt students to attend the University o f 

Mi'nois free o f  charge. But they are not as 
b a r The preference law might have no 
ffect on the unemployment rate in Illinois. 

•Torse, it vld boomerang, and actually 
c re a se  unemployment in the construction 
•dustry. Suppose fo r example that a pub- 

construction project would cost $1 mil- 
• ’a if it employed both Illinois residents 
ml nonresidents and $1.2 million i f it cm- 
'eyed only Illinois residents. I f  the higher 
rice were more than the school district or 
'her public agency was w illing to pay, the 
eject would not he nutiiorixod and the 

'linnis residents who would have worked 
■\ it would have to seek work elsewhere.
Ik’ i  I A lthough the burden o f  proving 

bat a state statute violates the privileges 
I immunities clause is on the p la in tiff, 
e lie shows that the statu te diserimi- 

les explicitly against nonresidents in 
be , „rsu it o f  common ca llings," Buhl win 
Montana F isk  <0 (7nine Connn'n, <13(1 
S. 271, :iS7, !)K S.Ct. 1852, 18112, 5li 
lb! 2 I 251 (11(78), the state lias the Imr- 
ii o f jusv'fying i.h • discrimination, see id. 
-|U2, 93 S.t't. ) i70 (dissenting opinion); 

ailed Hldij. it Consti Indian Tindcx

Council e. Mayor i£- Council o f Camden, 
supra, —  U .S . , 101 S.Ct. 1029; Hick­
lin  ••. Orbcck, supra, -127 U.S. at 520-27, 
OH S.Ct. at 2-187-88. Tribe, American Con­
stitutional Law -111 (107S), o r. at tbe very 
least, o f producing some evidence in ju s t ifi­
cation o f it (tl,e burden o f  persuasion may 
remain on the p la in tiff) A fte r Hicklin, 
and the recent spate o f state court cases 
invalidating, on ihe authority o f Hicklin, 
preference laws much like Illinois', see La- 
borers Local Union A 'a ,!?i r. Felton 
Consti action Co., O'* Wash,2d 121, 051 
P.2d 07 (19H2); Fcsho ninu Constructors, 
Inc. r. A ■nisc, supra, and So I In n. Conn- 
!'• o f Monroe, 48 N .Y .2d 514. 422 N.Y.S.2d 
878, 299 N .E.2d 909 (1979), Illinois must 
have known that it could not ju s tify  the 
exclusion o f i enresidenls from  employment 
on all public construction projects without 
making a better showing o f justification 
. an the State o f  A laska had been able to 
make fo r the "A laska H ire" law. In fact 
A laska made a manful e ffo r t  at justifica­
tion, though it fe ll short. Illinois has made 
none in this proceeding, though the director 
o f  its own Labor Department, who had 
access to the data that might illuminate the 
costs and benefits o f  the law, was the 
defendant. >

The remand in United BUhj. if- Con­
struction  does not warrant a sim ilar re­
mand here. The City o f  Camden L  ' had 
no opportunity to make a case fo r  ju s tify ­
ing the ordinance. The ordinance had been ' 
submitted fo r approval to a New Jersey 
a ffirm ative action o ffice r, and sifter "briv 
administrative proceedings" had been des­
ignated as a state-approved a ffirm ative ac­
tion construction program . An association 
o f  labor organizations filed a notice o f  ap­
peal to a New Jersey appellate court which 
in turn certified the question o f the ordi­
nance’s legality to the New Jersey Su­
preme Court. —  U .S .  , 104 S.Ct. at
1022-24. In the present case the state had 
a fu ll opportunity in the preliininary-injunc- 
tion proceeding in the district court to put 
into evidence (o r ask the court to take 
judicial notice o f ) facts ju stify ing  the p re f­
erence law. It  did nothing.

Cllc 7i0 FJ:d 499 ( I ' M )

The judgm ent o f  the district court is 
AmiiMKU.

Raym ond W . W KH KR .
P e titione r-A ppe llan t.

v

Thom as IS R A E L , R cspondcn l-A ppe llre .
N o. 82-2170 .

United States Court o f  Appeals, 
Seventh Circuit.

A rgued Nov. 8, 19S2.
Decided March 22, 1981.

As Amended March 22, 1984.

Petition fo r  writ o f  habeas corpus was 
brought hy state prisoner. The United 
States D istrict Court fo r the Eastern D is­
trict o f Wisconsin, Myron L, Cordon, J „  
denied re lie f, 527 F.Supp, 1182, and prison­
er appealed. The Court o f  Appeals. C o ffey , 
Circuit Judge, held that prisoner waived 
righ t to re lie f on claim that he was de­
prived o f ju ry  tria l on his insanity plea hy 
his fa ilu re  to raise objection in the state 
tria l court.

A ffirm ed .
1. Habeas Corpus 0 2 5 .1 ( 1 )

Doctrine o f  waiver, in context o f feder­
al habeas corpus action, provides that i f  
state withholds righ t o f  appellate review o f 
issues not raised at tria l, federa l courts will 
not undermine sta te ’s interest in orderly 
procedure by allow ing defendant to litigate 
issue in federa l habeas proceeding,
2. Habeas Corpus C=25.IM )

When procedural defau lt bars state lit­
igation o f  constitutional claim, state prison­
er may not obtain federal habeas re lie f 
absent showing o f cause and actual pre ju ­
dice.

3. Habeas Corpus «=25 .1 (4 )
Doctrine o f  waiver ba r red  state prisot 

o r from  obtaining federal habeas corpu 
re lie f from  state conviction on ground tint 
he had n,.t Iwen provided with ju ry  tria l oi 
insanity plea w here that claim had not hrci 
presented to the state tria l court and when 
prisoner failed to shrov cause fo r  o r actua 
prejudice from  his fa ilu re  to raise issue at 
state tria l court level
t. Habeas Corpus O I I .H I 2 I

Then Court o f  Appeals reviews dis­
trict court's findings o f  fact in habeas cor­
pus action, it may set aside such findings 
on ly if they are c lea rly  erroneous and. un­
less it is le ft  with definite and firm  convic­
tion that mistake lias been committed, it 
must accept tria l court's findings.
5. Habeas Corpus'C=>I 1 :9 12>

In state prisoner's habeas corpus pro­
ceeding. district court's finding (hat prison. 
i t  was not entitled to n  Is f on Ins claim 
that he had been denied ju ry tria l mi insani­
ty plea because he had withdrawn the plea 
b e fo re  tria l commenced was supported bv 
evidence that bis attorney bad informed the 
sta le  tria l judge that the defense would not 
he pursued even though the w ithdrawal 
was not made part o f the tria l court record.
fi. A ttorney and C lient

Defense counsel's w ithdrawal o f  insan­
ity plea was not ineffective despite defend­
ant's contention that it was m t intelligent­
ly and vo luntarily agreed to bv him where 
defendant was present in the courtroom  
when the plea was withdrawn and gave no 
indication that he disagreed with w ithdraw­
al o f the pica o r la te r allege that defense 
counsel was ineffective in w ithdraw ing the 
plea.

Allen E. Shoenhergcr, P ro f., Loyo la Uni­
versity, Pamela Mcnaker, law student, Chi­
cago, III., fo r petitioner-appellant.

Pamela Magcc-lleilprin, Asst. A lly . (Jen., 
Wis. Dept, o f Justice, Madison, W is., fo r 
responding-appellee.



10 judicial notice, nt tria l o r  on appeal— con­
cerning the benefits o f  the p ic feronce law. 
We are not told the unemployment rate in 
Illinois’  construction industry , what such 
unemployment costs the state, whether it 
would lie sign ificantly increased hy throw ­
ing open public construction p ro jects to 
nonresidents (which m ight ju s t cause a re­
shuffling o f  jobs between public and pri- 
'.ate projects), and whether the costs— if 
any— to Illino is o f  a llow ing nonresident la- 
1 " r  on such projects, costs in h igher unem­
ployment o r w e lfa re  benefits paid unem­
ployed construction w orkers o r their fami- 
''"-■s, are like ly to exceed any cost savings in 
public construction from  hiring nonresident 
'• writers.

Our insistence on data may seem nig- 
ding, and would he i f the e ffec ts  o f  a llow ­
ing nonresidents to work on public con­
traction projects were as c lear as those o f  
•’ lowing carriers o f  Bubonic p lague to en- 
e the state without quarantine o r uonresi- 
ut students to attend the University o f  

Miinois free o f  charge. Bu t they are not as 
V ar. The preference law might have no 
ffcct on the unemployment rate in Illinois. 

Worse, it could boomerang, and actually 
•acreasc unemployment in the construction 
•odustry, Suppose fo r  example that a pub- 
'■*.• construction project would cost S I mil- 
•on i f it employed both Illinois residents 
nd nonresidents and $1.2 million if it cm-

• loved only Illinois residents. I f  the higher
• rice were more than the school d istrict o r 
'her public agency was w illing to pay, the 
•eject would not he authorized and the 
llinois residents who would have worked 
•i it would have to seek work elsewhere.
I29 ) Although the burden o f  proving 

hat a state statute violates the privileges 
•id immunities clause is on the p la in tiff, 
•I’e he shows that the statute discrim , 
ites explicitly against nonresidents in 
'lie pursuit o f common ca llings," B a id u .n 
Montana I'is li it!- Game Comm'n, -131! 
S. 371, 3X7. 93 S.Ct. 1X52, lXli2, 5<i 
r.d.2d 351 (1978), the sta le  has the liur- 
ii o f justify ing  the discrimination, see id,

' -102, 98 S Ct. 1870 (dissenting opinion); 
"nited llhly. & Construction Trades

Council v. Mayor & Council o f Camden, 
supra, —  U .S . . 101 S.Ct. 1029; Hick­
lin  p. Orbcck, supra. 437 U.S. at 526-27, 
98 S.Ct. at 2487-88. Tribe, American Con­
stitutional Law 411 (197d), o r, at the very 
least, o f  producing some evidence in ju s tifi­
cation i f  it (the burden o f  persuasion may 
remain on the p la in tiff). A fte r Hicklin, 
and the recent spate o f state court eases 
invalidating, on the authority o f Hicklin, 
preference laws much like Illino is ’ , see La­
borers Local Union Xo. JTl v. Felton 
Const) action Co., 98 Wash.2d 121, fifil 
P.2d 07 11982); Xt.iham iny Constructors, 
hie. r. lir a  use, supra, and Salln v. Coun­
ty o f Monroe, 48 N .Y .2d .514. 423 N .Y .S.2d 
878, 399 N .E .2d 909 (1979), Illinois must 
have known that it could not ju s tify  the 
exclusion o f nonresidents fiom  employment 
on a ll public construction projects without 
making a better showing o f justification 
than the State o f A laska had been able to 
make fo r the "A laska H ire" law. In fact 
A laska made a manful e f fo r t  at justifica­
tion, though it fe ll short. Illinois has made 
none in this proceeding, though the d irector 
o f  its own Labor Department, who had 
access to the data that m ight illuminate the 
costs and benefits o f  the lav/, was the 
defendant. i

The remand in United Bldy. & Con­
struction  does not warrant a sim ilar re ­
mand here. The City o f  Camden had had 
no opportunity to make a case fo r  ju s tify ­
ing the ordinance. The ordinance had been ' 
submitted fo r approval to a New Jersey 
a ffirm ative action o ffice r, and a fte r "b rie f 
administrative proceedings" bad been des­
ignated as a stale-approved a ffirm ative ac­
tion construction program . An association 
o f  labor organizations filed a notice o f ap­
peal In a New Jersey appellate court which 
in turn certified the question o f  the ordi­
nance’s legality to the New Jersey Su­
preme Court. —  U.S. ------ , 104 S.Ct. at
1023-24. In the present case the sta le  had 
a fu ll opportunity in the prcliminary-injunc- 
tion pii'cectling in the district court to |>u' 
into evidence (or ask (lie court to take 
judicial notice o f) facts justify ing  the p re f­
erence law. It did nothing.

Cite • •  7 JO F Jd  441 (I9M )
The judgm ent o f  the d istrict court is 
AmitMKh

Raym ond W . W K H K R .
Pe titioner-A ppe llan t,

v.

Thom  IS R A E L , Rcspondcn l-Appcllee .
No. H2-2470,

United States Court o f  Appeals, 
Seventh Circuit.

A rgued Nov. 8, 19X3.
Decided March 22. 19X1,

A,< Amended March 23, 19X4.

Petition fo r  w rit o f habeas corpus was 
brought hy state prisoner. The United 
S tates D istrict Court fo r the Eastern Dis­
trict o f  Wisconsin, Myron L. Gordon, J ., 
denied re lie f, 537 E.Supp. 11X2, and prison­
e r appealed. The Court o f  Appeals, C o ffey , 
Circuit Judge, held that prisoner waived 
righ t to re lie f on claim that he was de­
prived o f ju ry  tria l on his insanity plea hy 
his fa ilu re  to raise objection in the state 
tria l court.

A ffirm ed .
1. Habeas Corpus 0 2 5 .1 (1 .'

Doctrine o f  waiver, in context o f  feder­
a l habeas corpus action, provides that if 
state withholds righ t o f appellnt- review o f 
issues not raised at tria l, federa l m arts will 
not undermine state's interest m orderly 
procedure hy allow ing defendant -o litigate 
issue in federa l habeas proceeding.
2. Habeas Corpus 0 2 5 . l i  I )

When procedural dt rauh Oars state lit­
igation o f  constitutional ds:,m, s la te  prison­
e r may not obtain federal habeas re lie f 
absent showing o f cause and actual pre ju­
dice.

3. Habeas Corpus 0 2 5 .1 ( 4 )
Doctrine o f waiver barred s la te  prisoi 

e r from  obta ning federal habeas corpu 
re lie f from  s la te  conviction on ground thy 
he had not been provided with ju ry  tria l o 
insanity plea where that claim had not beet 
presented to the state tria l court and w her- 
prisoner failed to show cause fo r  o r aclna 
prejudice from  his fa ilu re to raise issue a; 
state '• :::' court level.
I. Habeas Corpus c=> ||.tfi2 t

When Court o f  Appeals reviews dis­
trict court's findings o f  fact in habeas cor­
pus action, it may set aside such findings 
on ly i f they are c lea rly  erroneous and, un­
less it is le ft with defin ite and firm  convic­
tion that mistake has l—en committed, it 
must accept tria l court's findings.
5. Habeas Corpus o i l : 1 !2>

In state prisoner's habeas corpus p ro­
ceeding. district co irt's finding that prison­
e r was not entitled to re lie f on his claim 
d ia l he had been denied ju ry  tria l on insani­
ty plea because he Imd withdraw, , -a 
before tria l commenced was sap; by 
evidence that his a ttorney had in form , a the 
state tria l jn  ge llm  ‘ he defense would not 
he pursued < en though the w ithdrawal 
was not made j-a rt o f the tria l court record.
f>. A ttorney and C lient o x s

Defense counsel's •'■•ithurawnl <>f insan­
ity plea was not ineffective despite I'e'end- 
nut's contention that it was not intel'igent-
ly and vo luntarily ag r I to by him where
defendant was present in the cour'room  
when the plea was withdrawn and gave no 
indication (hat he disagreed with w ithdraw­
a l o f  the plea o r la te r a llege that defense 
counsel war. ineffective in w ithdraw ing the 
plea.

A llen E. Shoenborgor, P ro f., M yn la  Un i­
versity, Pamela Menakcr, law student, Chi­
cago, III., fo r  petit,'oner-appellant.

Pamela Magee-Heiljtrin, Asst. Attv. Gen., 
Wis. Dept, o f  Justice, Madison, W is., fo r 
respom lenl-apjiellee.



Bil l N o .House Bi 11 266 Date March 12, 1985

Tit le "An Act relating to employment preference 

for state residents; and providing for an 

effective date."

Contact: Robert W. Landau

465-2700 

Robert Becolas 

465-4870

Since 1982, one of the Department's highest priorities has been the enforcement of 

preferential hiring of Alaska residents on state-funued public works projects, 

pursuant to AS 36.10.010. In late 1S83, however, the state's resident hire law was 

challenged on constitutional grounds and resulted in a Superior Court decision that 

the law was unconstitutional. That decision is now on appeal to the Alaska Supreme 

Court.

One of the Superior Court's key findings was that there was insufficient evidence to 

show that the in-migration of non-residents was displacing qualified and available 

Alaska residents from public works employment. By explicitly setting forth the 

legislative findings underlying the resident hire law, House Bill 266 would provide a 

more solid foundation from which to defend the principle of Alaska hire.

The Department of Labor supports this proposed legislation. It will not have a 

fiscal impact on the Department.

APPROVED:

Jim Robison, Commissioner 

Department of Labor

POSITION PAPER /Department of Labor
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Union chief raps oil-job hiring
Hy JO H N  CIUCISI)

S tu ff W riter
The o il com pan ies  a rc  h u rlin g  the 

A la sk a  econom y by con trac ting  w ith 
non-un ion com pan ie s  that h ire  ou t-o f- 
s ta te  w o rk e rs  on  the  N o rth  S lope , a  
un ion  le a d e r  a lle g ed  h e re  F rid a y . 

J im  C a r r o l l ,  p re s id en t o f the Con-

i
Js t ru c t io n  and  J o in t  C ra ft s  C oun c il 
w h ich rep re s e n ts  num erou s loca l un ­
io n s , s p o k e  F r i d a y  a fte rn o o n  a t a  
m ee tin g  o f the F a r th e s t  N o rth  P re s s  
C lub .

“ I t  a p p ea rs  the N o rth  S lope is going 
n on -u n ion ,”  C a r r o l l  sa id , citing V eco , 
In c ., a s  an e x am p le .

C a r r o l l  sa id  s la te  and loca l g o ve rn ­
m en ts a rc  "d o in g  no th ing ”  about the 

n um be r o f ou t-o f-s ta te  w o rk e rs  on the 
N o rth  S lope . He acknow ledged tha t 
b ecause  o i l c om pan y  reco rd s  a re  so 
in access ib le , “ it's h a rd  to know how 
m a n y  p e op le  a r e  be ing  b rough t in 
f ro m  O u ts id e ."
"T h e  econ om y o f  F a irb a n k s  cou ld  
bene fit g re a t ly  i f  s om e  o f the m oney 
th a t f lie s  by us w ou ld  s tay  h e re ,"  lie  
sa id .

He adm itted  th a t change would be 
d if f ic u lt  to b rin g  abou t. .

“ Y o u ' re  lo o k in g  a t jo b s  that la s t  
fiv e  o r  seven  o r  12 w eeks ,"  C a r ro l l 
s a id . “ T h e n  t h e y ’ re  th ro u g h  an d  
th e y ’ re  gone. We need m ore  people to 
en fo rc e  l l ie  law s on the b ooks ."

t'.‘ ' { W
J 1/ j/i

l i e  s a id  m an y  w o rk e rs  d ish on e s tly  
c la im  th e ir  h om e as A la sk a .

“ I f  y o u ’ re  lo c a l h ire , A la sk a  is sup ­
posed  lo b e  y o u r  p r im a ry  h o m e ,"  C a r ­
r o l l  s a i d ,  a d d in g  t h a t  w o r k e r s  
s h ou ld n ’ t he c la s s if ie d  as lo c a l Mire " i f  
you  h ave  y o u r  fa m i ly  O u ts id e ."

" B u t  it ta k e s  a lo t o f  check ing  in to ,”  
he sa id .

C a r r o l l  sa id  som e w o rk e rs  “ m a in ­
ta in '' phony A la sk a  add i e sses , such

a s  s im p le  p o s t  o f f i c e  b o x e s  o r  
" s u ite s "  in A n ch o ra g e  tha t a re  n o ­
th in g  m o re  th a n  f a ls e  a d d re s s e s . 
“ They w o rk  h e re  once and es tab lish  
an  A laska  a d d re s s ,"  lie  sa id .

“ T h a t ’s m on e y  not com ing  in to the 
sta te  e c on om y ,”  C a r r o l l  sa id , add ing  
tha t the D e p a rtm e n t o f  Ju s t ic e  shou ld  
go onto the jo b  s ite  on  Hie N o rth  S lope 
"a n d  p u ll the p a y r o l l "  to d e te rm in e  
the p e rcen tag e  o f  A la s k a  w o rk e rs  on 
the job .

“ W e w ant to  le t the p ub lic  know  
w e ’ re  t ry in g  to  h e lp  th em  and not b in ­
d e r them  in a n y  w a y ,"  h e  sa id , add ing  
that unions c o n tr ib u te  to  m any  lo c a l 
c h a r ita b le  a n d  v o lu n te e r  o rg a n iz a ­
tions.

L o c a l b u s in e s s  " s h o u ld  s u p p o r t  
u s ,"  C a r r o l l s a id , b ecau se  hy h ir in g  
through lo c a l un ion  h a lls ,  “ w o rk e rs ’ 
w ages a rc  p u t h ack  in to  the  F a i r ­
banks c om m un ity  r a th e r  than  put on 
an a irp la n e  an d  flow n  to the L ow e r 
4 8 ."

" I  s a y ‘ we c a n  d o  the w o rk  b e tte r 
and fa s te r ,"  lie  sa id , e s tim a tin g  tha t 
union w ork is up  to no pe rcen t b e tte r 
qua lity  than  iion-unipu w o rk .

C a r r o l l  p re d ic te d  th a t  th is  c o n ­
struc tion  sea son  "w i l l he g ood " a t the 
lo c a l m i l i t a r y  b a s e s , a lth o u g h  r e ­
s identia l h ou sing  w ill be s low .

" I t ’ s p re t ty  w e ll m axed  o u t ,”  lie 
said .



inority hirin
Saturday, Fe

on way out,
by Aaron Epstein
Knlght-RlcUcr Newspaper*

Washington— The Reagan ad­
ministration’s chief enforcer of 
civil rights’ laws said Friday that 
court-ordered job preferences 
for racia l minorities and women 
are on their way out — and that 
even “ voluntary”  hiring and pro­
motion quotas in private employ­
ment may not stand up in court.

W illiam  Bradford Reynolds is­
sued a warning to "corporate 
Am erica" that neither civil 
rights law nor Supreme Court 
rulings permit voluntary a ffirm ­
ative action programs that re­
quire .;mployers to hire o r p ro ­

mote minorities and women in 
order to meet specified quotas or 
goals.

Such programs, often con­
tained in collective bargaining 
agreements, affect tens o f thou­
sands of jobs throughout the na­
tion.

But Reynolds, extending his 
crusade against job preferences 
based on race or sex, said that, in 
general, "the voluntary use of 
skin co lor to confer on, o r  deny 
to, employees or potential em­
ployees available job opportuni­
ties would needlessly trammel 
the interests of those m ore  qual­
ified (whites) who a re  turned

away on account of race.”
That "colorblind" principle 

applies to both private and public 
employment, Reynolds said. The 
only exceptions would occur 
when there is "a  well demon­
strated need" fo r racial prefer­
ences "to cure past discrimina­
tory conduct," added Reynolds, 
who heads the Justice Depart­
ment’s civil rights division.

The Supreme Court ruled in 
the 1979 case of United Steel­
workers v. Weber that em­
ployers and unions may design 
race-conscious programs to 
eliminate racial imbalances in 
traditionally segregated job cat­

egories.
But Reynolds, in a prepared 

text o f a speech delivered to a 
F lo rida B ar group in Miami, 
gave a narrow interpretation to 
the Weber decision. He said it a l­
lowed voluntary preferential 
treatment only in training and re­
cruitment programs in private 
employment, not in hiring, pro­
motions o r layoffs, o r in any as­
pect o f public employment.

Reynolds predicted that the 
Supreme Court would invalidate 
voluntary, preferential job plans 
in government employment.

As fo r  court-ordered quotas, 
goals, timetables and sim ilar

remedies fo r discrim 
based on race o r sex, R f 
predicted that it won't b 
before "we will be able 
(them'1 behind us fo r good.

J o h . tVilson, a spokesrr 
the Justice Department 
Reynolds has examined 75 
of court-ordered affirm ati 
tioii.

Reynolds concluded tha 
them ran afoul of the Su 
Court’s ruling in a Memphi 
last June that high-sei 
white fire fighter could t 
laid o ff in order to protec 
seniority blacks.

Contending that the Me
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tiring quotas on way out, Reagan aide says
minorities and women in 

• to meet specified quotas o r
ch programs, often con- 
d An collective bargaining 
:ments, affect tens of thou- 
: o f jobs throughout the na-
t Reynolds, extending his 
de against job preferences 
1 on race or sex, said that, in 
■al, “ the voluntn-y use of 
;o lo r to confer n, o r deny 
mployees or potential ern­
es available job opportuni- 
.vould needlessly trammel 
iterests o f those more qual- 
(wh'itcs) who are turned

away on account of race."
That “ colorblind”  principle 

applies to both private and public 
employment, Reynolds said. The 
only exceptions would occur 
when there is “ a well demon­
strated need”  fo r racial prefer- 
ences "to cure past discrimina­
tory conduct,”  added Reynolds, 
who heads the Justice Depart­
ment’s civil rights division.

The Supreme Court ruled in 
the 1979 case of United Steel­
workers v. Weber that em­
ployers and unions may design 
race-conscious programs to 
eliminate racial imbalances in 
traditionally segregated job cat­

egories.
But Reynolds, in a prepared 

text of a speech delivered to a 
Florida B ar group in Miami, 
gave a narrow interpretation to 
the Weber decision. He said it a l­
lowed voluntary preferential 
treatment only in training and re­
cruitment programs in private 
employment, not in hiring, pro­
motions o r layoffs, o r in any as­
pect o f public employment.

Reynolds predicted that the 
Supreme Court would invalidate 
voluntary, preferential job plans 
in government employment.

As fo r court-ordered quotas, 
goals, timetables and sim ilar

remedies fo r discrimination 
based on race o r sex, Reynolds 
predicted that it won’t be long 
before “ we will be able to put 
(them ) behind us fo r good."

John Wilson, a spokesman for 
the Justice Department, said 
Reynolds has examined 75 cases 
o f court-ordered affirmative ac­
tion.

Reynolds concluded that 46 of 
them i an afoul o f the Supreme 
Court’s ruling in a Memphis case 
last June that high-seniority 
white firefighters could not be 
laid of! in order to protect low- 
seniority blacks.

Contending that the Memphis

decision spelled the end of 
quotas, Reynolds wrote letters 
urging that the 46 plans be 
stripped of their racial p re fe r­
ences, Wilson said. He said Rey­
nolds declines to identify the 
plans.

However, civil rights organi-. 
rations and several federal 
judges do not read the Memphis 
ruling as sweepingly as Reynolds 
and the Reagan administration. 
Some courts have declined to 
apply it to situations that d iffer 
from  the facts o f the Memphis 
case.
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PLUMBERS A IMPIFITTERS 
AND ITS MEMBERS

F e b r u a r y  13, 1 9 8 5

To: E a c h  M e m b  r o f  t h e  A l a s k a  L e g i s l a t u r e

L e n n y  A r s e n a u l t  fo un d,  t h r o u g h  a n a t i o n a l  m a g a z i n e ,  t h a t  t h e  S t a t e  

o f  W y o m i n g  w a s  a b l e  t o  m a k e  a r e s i d e n t  h i r e  l a w  st i c k .  I h a d  t h e  
W y o m i n g  S u p r e m e  C o u r t  a i r  m a i l  m e  a c o p y  o f  t h e  o p i n i o n .  L e n n y  is 
at a n a t i o n a l  m e e t i n g  a n d  w a n t e d  m e  t o  f o r w a r d  it to e a c h  o f  y o u  
as q u i c k l y  a s p o s s i b l e .

F o r  u s e  in d r a f t i n g  p o t e n t i a l  A l a s k a  l e g i s l a t i o n ,  I n o t e  t h a t  t h e  
i n t e r e s t  w h i c h  a r e s i d e n t  o f  W y o m i n g  h a s  in a W y o m i n g  p u b l i c  f u n d s  
c o n t r a c t  c a n  be  e q u a t e d  t o  t h e  s a m e  t h i n g  i n  A l a s k a  a n d  p r o b a b l y  
w e  c a n  a d d  t h e  i n t e r e s t  w h i c h  A l a s k a  re s i d e n t s  h a v e  in a n y  f a c i l­
i t i e s  p r o d u c i n g  r o y a l t y  p e t r o l e u m  o r  _ o y a l t y  g a s  w h i c h  b e l o n g s  to 
t h e  S t a t e ;  e s p e c i a l l y  s i n c e  t h e  m a j o r i t y  o f  t h e  S t a t e ' s  i n c o m e  
c o m e s  f r o m  s u c h  p r o d u c t i o n  a n d  it d i r e c t l y  i n f l u e n c e s  a l l  m a t t e r s  
of  e x p e n d i t u r e  in t h e  S t a t e .

T h e  f i n d i n g s  o f  f a c t  o r  " w h e r e a s  c l a u s e s "  s h o u l d  ’ : c a r e f u l l y  
d r a f t e d .

G o o d  l u c k  w i t h  th is.

S i n c e r e l y ,

A R T H U R  L Y L E  R O B S O N ,  A t t o r n e y  for 
U.A. L o c a l  375 a n d  Its M e m b e r s

A L R : C L M

E n c l o s u r e :  S t a t e  o f  W y o m i n g  O p i n i o n
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IN T H E  S U P R E M E  C O U R T , S T A T E  O F  W Y O M I N G

O C T O B E R  T E R M ,  A . D . 1984 

J a n u a r y  10, 1985

* > I

S T A T E  O F  W Y O M I N G ,

P l a i n t  i f f ,

v .

R O G E R  A N T O N I C H ,

D e f e n d a n t .

N o .  8 4 - 3 5

B i l l  o f  e x c e p t i o n s  f r o m  the C o u n t y  C o u r t  of C o n v e r s e  C o u n t y ,  the 
H o n o r a b l e  J o h n  A l l a n  H o l t z ,  J u d g e .

A. G. M c C l i n t o c k ,  A t t o r n e y  G e n e r a l ,  G e r a l d  A. S t a c k ,  D e p u t y  A t t o r­

n e y  G e n e r a l ,  J o h n  W. R e n n e i s e n ,  S e n i o r  A s s i s t a n t  A t t o r n e y  G e n e r a l ,  

a n d  M i c h a e l  A. B l o n i g e n ,  A s s i s t a n t  A t t o r n e y  G e n e r a l ,  for p l a i n­
ti f f .

D a n i e l  E. W h i t e ,  C h e y e n n e ,  for d e f e n d a n t .

B e f o r e  * T H O M A S , C . J . ,  and R O S E ,  * * R O O N E Y ,  B R O W N ,  a nd  C A R D I N E , JJ.

R O S E ,  J . ,  d e l i v e r e d  the o p i n i o n  o f  the C o u r t ;  T H O M A S ,  C . J . ,  file d 
a s p e c i a l l y  c o n c u r r i n g  o p i n i o n .

N O T I C E :  T h i s  o p i n i o n  is s u b j e c t  to f o r m a l  r e­
v i s i o n  b e f o r e  p u b l i c a t i o n  in P a c i f i c  R e p o r t e r  

S e c o n d .  R e a d e r s  are r e q u e s t e d  to n o t i f y  the 
C l e r k  o f  t he  S u p r e m e  C o u r t ,  S u p r e m e  C o u r t  
B u i l d i n g ,  C h e y e n n e ,  W y o m i n g  8 2 0 0 1  o f  a n y  t y p o­

g r a p h i c a l  o r  o t h e r  f o r m a l  e r r o r s ,  in o r d e r  
t h a t  c o r r e c t i o n s  m a y  be m a d e  b e f o r e  f i n a l  p u b­

l i c a t i o n  in t he  p e r m a n e n t  v o l u m e .

* B e c a m e  C h i e f  J u s t i c e  J a n u a r y  1, 1 9 8 5 .
* * C h i e f  J u s t i c e  at t i m e  of o r a l  a r g u m e n t .



R O S E ,  J u s t i c e .

W e  g r a n t e d  the S t a t e  o f  W y o m i n g ' s  a p p l i c a t i o n  to file a bill 
of  e x c e p t i o n s  in o r d e r  to a d d r e s s  a s i n g l e  issue:

" D o e s  the W y o m i n g  P r e f e r e n c e  for S t a t e  L a b o r­
e r s  Act,  S e c t i o n  1 6 - 6 - 2 0 1 ,  et s e q. , W. S.

1977, v i o l a t e  the p r i v i l e g e s  and i m m u n i t i e s  
c l a u s e  o f  the U n i t e d  S t a t e s  C o n s t i t u t i o n ? "

W e  wi ll  h o l d  t h a t th e c h a l l e n g e d  A c t  is n a r r o w l y  t a i l o r e d  to fit a 

p a r t i c u l a r  p r o b l e m  i d e n t i f i e d  b y  t h e  S t a t e  and,  t h e r e f o r e ,  d o e s  
n o t  i m p e r m i s s i b l y  i n f r i n g e  t he  p r i v i l e g e s  and i m m u n i t i e s  of  the 

c i t i z e n s  o f  s t a t e s  o t h e r  t h a n  W y o m i n g . V  A c c o r d i n g l y ,  we s u s­

t a i n  t h e  b i l l  o f  e x c e p t i o n s  f i l e d  b y  the  S t a t e .

W Y O M I N G  P R E F E R E N C E  A C T  O F  1971

In 19 71, the l e g i s l a t u r e  a d o p t e d  th e " W y o m i n g  P r e f e r e n c e  
A c t , "  §§ 1 6 - 6 - 2 ^ 1  t h r o u g h  1 6 - 6 - 2 0 6 ,  W . S . 1977, w h i c h  r e q u i r e s  c o n­
t r a c t o r s  to e m p l o y  a v a i l a b l e  q u a l i f i e d  W y o m i n g  l a b o r e r s  for p u b -  

l i c - w o r k s  p r o j e c t s  in p r e f e r e n c e  to n o n r e s i d e n t  l a b o r e r s .  S e c t i o n  
1 6 - 6 - 2 0 3 ,  W . S . 1977, c o n t a i n s  the k e y  p r o v i s i o n  o f  the Act :

" E v e r y  p e r s o n  w h o  is c h a r g e d  w i t h  t he  d u t y  of 
c o n s t r u c t i o n ,  r e c o n s t r u c t i n g ,  i m p r o v i n g ,  e n ­
l a r g i n g ,  a l t e r i n g  o r  r e p a i r i n g  a n y  p u b l i c  

w o r k s  p r o j e c t  or i m p r o v e m e n t  for the s t a t e  or 
a n y  p o l i t i c a l  su b d i v . -. o n ,  m u n i c i p a l  c o r p o r a­
t i o n ,  or o t h e r  g o v e r n m e n t a l  u n i t ,  s h a l l  e m p l o y  
o n l y  W y o m i n g  l a b o r e r s  o n t h e  p r o j e c t  or i m­

p r o v e m e n t .  E v e r y  c o n t r a c t  le t b y  a n y  p e r s o n  

s h a l l  c o n t a i n  a p r o v i s i o n  r e q u i r i n g  t h a t  W y o­

m i n g  l a b o r  be us ed  e x c e p t  o t h e r  l a b o r e r s  m a y  
be u s e d  w h e n  W y o m i n g  l a b o r e r s  are n o t  a v a i l­
a b l e  for the e m p l o y m e n t  f r o m  w i t h i n  th<= s t a t e  
o r  are not  q u a l i f i e d  to p e r f o r m  the w o r k  i n­
v o l v e d .  T h e  s t a t e  e m p l o y m e n t  o f f i c e  n e a r e s t  
the p r o p o s e d  c o n t r a c t  o r  c o n s t r u c t i o n  s i t e  

s h a l l  m a i n t a i n  a l i s t  o f  l a b o r e r s ,  c l a s s i f i e d  

b y  s k i l l s ,  who are r e s i d e n t s  and ar e a v a i l a b l e  
f or e m p l o y m e n t .  W h e n  the n e a r e s t  s t a t e  e m­
p l o y m e n t  o f f i c e  is u n a b l e  tc p r o v i d e  t h e  r e­

q u e s t e d  n u m b e r  of l a b o r e r s  f r o m  its o w n  list, 

it s h a l l  i m m e d i a t e l y  c o n t a c t  o t h e r  s t a t e  e m­

1/ l i e  U n i t e d  S t a t e s  C o n s t i t u t i o n ,  A r t .  IV, § 2, p r o v i d e s :

" T h e  C i t i z e n s  o f  e a c h  S t a t e  s h a l l  be e n t i t l e d  

to all P r i v i l e g e s  and I m m u n i t i e s  of  C i t i z e n s  
in the s e v e r a l  S t a t e s . "



p l o y m e n t  o f f i c e s  and r e q u e s t  the n a m e s  of 
o t h e r  a v a i l a b l e  l a b o r e r s .  E v e r y  p e r s o n  re- 
cjuired to e m p l o y  W y o m i n g  l a b o r e r s  sh a l l  in fo rm  
the n e a r e s t  s t a t e  e m p l o y m e n t  o f f i c e  of h is  e m­
p l o y m e n t  n e e d s .  If the s t a t e  e m p l o y m e n t  o f ­

fi c e  c e r t i f i e s  that the p e r s o n ' s  nee d for la­
b o r e r s  c a n n o t  be f i l l e d  f r om  t h o s e  li s t e d  as 

o f  the d a t e  the i n f o r m a t i o n  is f i l e d ,  then the 
p e r s o n  m a y  e m p l o y  o t h e r  t h a n  W y o m i n g  l a b o r­
e r s . "

O n  S e p t e m b e r  22, 1983 , the C o n v e r s e  C o u n t y  p r o s e c u t i n g  a t t o r­
n e y  c h a r g e d  R o g e r  A n t o n i c h ,  g e n e r a l  s u p e r i n t e n d e n t  of W e s t a t e s  
C o n s t r u c t i o n  C o m p a n y ,  w i t h  v i o l a t i n g  § 1 6 - 6 - 2 0 3 ,  s u p r a .  T h e  i n­
f o r m a t i o n  a l l e g e d  that A n t o n i c h  f i r e d  a W y o m i n g  w o r k e r  fro.;. a pub- 
l i c - s c h o o l  c o n s t r u c t i o n  p r o j e c t  in o r d e r  to h i r e  o u t - o f - s t a t e  
w o r k e r s .  T h e  c o u n t y  c o u r t  j u d g e  d i s m i s s e d  the c h a r g e  o n  the 

g r o u n d  t h a t  § 1 6 - 6 - 2 0 3 ,  s u p r a ,  v i o l a t e s  the p r i v i l e g e s  and i m m u n i­

t i e s  c l a u s e  o f  the f e d e r a l  c o n s t i t u t i o n .  T h e  c o u r t  r e l i e d  on 
H i c k l i n  v. O r b e c k ,  437 U.S. 518, 98 S . C t .  248 2,  57 L . E d . 2 d  397

( 1 9 7 8 ) ,  a nd  r e c e n t  c a s e s  from  o t h e r  j u r i s d i c t i o n s  in w h i c h  the 
c o u r t s  h a v e  i n v a l i d a t e d  s t a t u t o r y  p r e f e r e n c e s  for local w o r k e r s .  

A f t e r  e x a m i n i n g  t h e s e  and s i m i l a r  o p i n i o n s ,  we c o n c l u d e  tha t c e r­

t a i n  d i s t i n g u i s h i n g  f e a t u r e s  in W y o m i n g ' s  P r e f e r e n c e  Act s u f f i­
c i e n t l y  l i m i t  its s c o p e  so as to s a t i s f y  the d e m a n d s  of the p r i v i -  

l e g e s - a n d - i m m u n i t i e s  c l a u s e .

P R I VI I jE G E S - A N D - I M M U N I T I E S  c l a u s e  a n a l y s i s

A n  e x a m i n a t i o n  o f  a s t a t e  e n a c t m e n t  to d e t e r m i n e  its v a l i d­

ity u n d e r  the  p r i v i l e g e s - a n d - i m m u n i t i e s  c l a u s e  i n v o l v e s  a t w o - s t e p  
a n a l y s i s .  F i r s t ,  the r e v i e w i n g  c o u r t  m u s t  d e t e r m i n e  w h e t h e r  the 
s t a t u t e  b u r d e n s  a f u n d a m e n t a l  r i g h t  or a c t i v i t y ,  s i n c e  o n l y  thos e 
" p r i v i l e g e s "  and " i m m u n i t i e s "  w h i c h  b e a r  u p o n  the c o n c e p t  of in­

t e r s t a t e  h a r m o n y  fall w i t h i n  the s c o p e  and p u r p o s e  of the c l a u s e .  

U n i t e d  B u i l d i n g  and C o n s t r u c t i o n  T r a d e s  C o u n c i l  of C a m d e n  C o u n t y  
a n d  V i c i n i t y  v. M a y o r  and C o u n c i l  of the C i t y  of C a m d e n ,  U.S.

, _____ S . C t .  ____ , 79 L. E d .2d 249, 2 5 8 - 2 5 9  ( 1984); B a l d w i n  v.
F i s n  an d G a m e  C o m m i s s i o n  o f  M o n t a n a ,  43 6  U.S. 371, 3 8 3 - 3 8 8 ,  98
S . C t .  1 8 5 2 ,  56 L . E d . 2 d  354 (1978); T o o m e r  v. W i t s e l l ,  334 U.S.
385, 3 9 5 - 3 9 6 ,  68 S . C t .  1156, 92 L.Ed. 1460 (1 94 8 ) .  S e c o n d ,  the 
c o u r t  m u s t  e x a m i n e  the r e a s o n s  for the d i s c r i m i n a t o r y  t r e a t m e n t  to 

d e t e r m i n e  t h e i r  v a l i d i t y  and t h e i r  r e l a t i o n  to the d e g r e e  o f  d i s­
c r i m i n a t i o n  i m p o s e d  by  the s t a t u t e .  T h i s  p o r t i o n  of the test was 
d e v e l o p e d  b y  the U n i t e d  S t a t e s  S u p r e m e  C o u r t  in T o o m e r  v. W i t -  
s o l l ,  s u p r a :

" L i k e  m a n y  o t h e r  c o n s t i t u t i o n a l  p r o v i s i o n s ,  
t h e  p r i v i l e g e s  and i m m u n i t i e s  c l a u s e  is not ar, 
a b s o l u t e .  It d o e s  ba r d i s c r i m i n a t i o n  a g a i n s t  
c i t i z e n s  of  o t h e r  S t a t e s  w h e r e  t h e r e  is no 
s u h s t a n t  iol r e a s o n  for l tie iliscrinmi.it ion b e­
y o n d  the m e r e  fact that t h e y  are c i t i z e n s  of

- 2 -



o c h e r  S t a t e s .  B u t  it d o e s  not p r e c l u d e  d i s ­

p a r i t y  of t r e a t m e n t  in the m a n y  s i t u a t i o n s  
. w h e r e  t h e r e  ar e p e r f e c t l y  v a l i d  i n d e p e n d e n t  
r e a s o n s  for it. T h u s  t he  i n q u i r y  in e a c h  ca se  
m u s t  be c o n c e r n e d  w i t h  w h e t h e r  s u c n  r e a s o n s  do
e x ' s t  and w h e t h e r  t h e  d e g r e e  of d i s c r i m i n a t i o n
b e a r s  a c l o s e  r e l a t i o n  to th en. T h e  e n q u i r y
m u s t  a l s o ,  of c o u r s e ,  be  con- u c t e d  w i t h  d u e
r e g a r d  for th e  p r i n c i p l e  t: at t h e  S t a t e s

s h o u l d  h a v e  c o n s i d e r a t i o n  l e e w j v in a n a l y z i n g
l o c a l  e v i l s  a nd  in pres cr ibi ,\q

_________l i  /  r - -----------------------------L  ,  . .  \  A  r i

a p p r o p r i a t e

T h e  Too*?.vsr c o u r t  e s t a b l i s h e d  t h at  c l a s s i f i c a t i o n s  b a se d on n o n­
c i t i z e n s h i p  c a n n o t  s t a n d

"* * * u n l e s s  t h e r e  is s o m e t h i n g  to i n d i c a t e  

t h a t  n o n - c i t i z e n s  c o n s t i t u t e  o p e c u l i a r  s o u r c e  
o f  the e v i l  at w h i c h  th e s t a t u t e  is a i m e d . 1'
3 3 4  U.S.  at 398.

T h e  S t a t e  c o n c e d e s  t h a t  the  d i s c r i m i n a t i o n  a g a i n s t  n o n r e s i­
d e n t s  u n d e r  th e W y o m i n g  P r e f e r e n c e  Ac t  b u r d e n s  a f u n d a m e n t a l  
r i g h t .  In an e a r l y  c a se , th e U n i t e d  S t a t e s  S u p r e m e  C o u r t  he ld
t h a t  th e  p r i v i l e g e s - a n d - i m m u n i t i e s  c l 3 u s e  p r o t e c t s  the r i g h t  of a 

c i t i z e n  of  o n e  s t a t e  to t r a v e l  to a n o t h e r  s t a t e  for p u r p o s e s  of

e m p l o y m e n t .  W a r d  v. M a r y l a n d ,  12 W a l l  418, 430 (1 87 0) . T h e

S u p r e m e  C o u r t  r e a f f i r m e d  t h i s  p r i n c i p l e  in H i c k l i n  v. O m e c k ,
s u p r a ,  4 3 7  U .S . at 525. E v e n  m o r e  p e r t i n e n t  to the i n s t a n t  case, 
t h e  S u p r e m e  C o u r t  r e c e n t l y  h e l d  t h a t  an e n a c t m e n t  p r e f e r r i n g  local 
w o r k e r s  for p u b l i c  c o n s t r u c t i o n  p r o j e c t s  b u r d e n s  a f u n d a m e n t a l  
r i g h t  an d,  t h e r e f o r e ,  f a l l s  w i t h i n  the p u r v i e w  of the p r i v i l e g e s -  

a n d - i m m u n i t i e s  c l a u s e .  U n i t e d  B u i l d i n g  and C o n s t r u c t i o n  T r a d e s
C o u n c i l  o f  C a m d e n  C o u n t y  and  V i c i n i t y  v. M a y o r  and C o u n c i l  of the 
C i t y  of  C a m d e n ,  s u p r a ,  79 L . E d . 2 d  at 2 5 8 - 2 6 1 .  C l e a r l y ,  W y o m i n g ' s  
P r e f e r e n c e  A c t  o f f e n d s  the p r i v i l e g e s - a n d - i m m u n i t i e s  c l a u s e  u n l e s s  
a c l o s e  l i n k  e x i s t s  b e t w e e n  v a l i d  r e a s o n s  for the Act and the d i s­
c r i m i n a t i o n  p r a c t i c e d .

T h e  S t a t e ,  in its b r i e f ,  i d e n t i f i e s  the p u r p o s e  of the A c t  as 
t h e  r e d u c t i o n  in u n e m p l o y m e n t  a m o n g  the l a b o r  f o r c e  w h i c h  m a k e s  
p o s s i b l e  g o v e r n m e n t  p r o j e c t s  t h r o u g h  c o n t r i b u t i o n s  to the p u b l i c  
t r e a s u r y .  S t a t e d  c o n v e r s e l y ,  t he  e v i l  w h i c h  the W y o m i n g  P r e f e r ­
e n c e  A c t  c o m b a t s  is

"* * * a r e s i d e n t  r e m a i n i n g  u n e m p l o y e d  w h i l e  a 
n o n r e s i d e n t  t a k e s  a jo b on  a W y o m i n g  p u b l i c  
w o r k s  p r o j e c t . " ( S t a t e ' s  b r i e f . )

T h u s ,  th e W y o m i n g  P r e f e r e n c e  A ct  a t t e m p t s  to m s u r a  that g o v e r n­

m e n t - c r e a t e d  j o b s  b e n e f i t  the  S t a t e ' s  c i t i z e n s .

W i t h o u t  q u e s t i o n ,  r e d u c t i o n  in u n e m p l o y m e n t  among W y o m i n g  
c i t i z e n s  c o n s t i t u t e s  a v a l i d  s t a t e  g o a l .  S e e  U n i t e d  B u i l d i n g  and



C o n s t r u c t i o n  T r a d e s  C o u n c i l  o f  C a m d e n  C o u n t y  and V i c i n i t y  v.

.Mayor and C o u n c i l  of the C i t y  o f  C a m d e n ,  s u p r a ;  H i c k l i n  v. O r o e c k ,

s u p r a .  W e  t u r n , t h e r e f o r e ,  to an e x a m i n a t i o n  of  th e r e l a t i o n s h i p  
b e t w e e n  t h i s  l e g i t i m a t e  r e a s o n  u n d e r l y i n g  the W y o m i n g  P r e f e r e n c e  
A c t  and the d i s c r i m i n a t i o n  m a n d a t e d  a g a i n s t  n o n r e s i d e n t s .

E n a c t m e n t s  to a l l e v i a t e  h i g h  u n e m p l o y m e n t  l e v e l s  t h r o u g h  the 

h i r i n g  o f  r e s i d e n t s  in p r e f e r e n c e  to n o n r e s i d e n t s  g e n e r a l l y  h a v e  

s w e p t  to o b r o a d l y  to s u r v i v e  c h a l l e n g e s  b r o u g h t  u n d e r  the p r i v i -

l e g e s - a n d - i m m u n i t i e s  c l a u s e .  T h e  p r i m e  e x a m p l e  of such l e g i s l a­
t i o n  is th e " A l a s k a  H i r e "  A c t  c*- i s s u e  in H i c k l i n  v. O r b e c k ,  
s u p r a .  T h a t  Act r e q u i r e d  the e m p l o y m e n t  of q u a l i f i e d  A l a s k a  r e s i­

d e n t s  in p r e f e r e n c e  to n o n r e s i d e n t s  for p o s i t i o n s  a s s o c i a t e d  w i t h

"* * * all oil and g a s  l e a s e s ,  e a s e m e n t s  or 
r i g h t - o f - w a y  p e r m i t s  for oil  or  g a s  p i p e l i n e  
p u r p o s e s ,  u n i t i z a t i o n  a g r e e m e n t s ,  o r  an y r e­

n e g o t i a t i o n  of any o f  the p r e c e d i n g  to w h i c h
the s t a t e  is a p a r t y  * * 437 U . S .  at 520,
n . 2.

T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  c i t e d  t h r e e  b a s e s  for h o l d i n g  th at  

t he d i s c r i m i n a t i o n  i m p o s e d  by t h i s  s t a t u t e  f a i l e d  to b e a r  a c l o s e  

r e l a t i o n  to the p r o o l e m  of h i g h  u n e m p l o y m e n t  in A l a s k a .  F i r s t ,  

t he s t a t e  ha d m a d e  no s h o w i n g  t h a t  n o n r e s i d e n t s  w e r e  a p e c u l i a r  

s o u r c e  o f  w i d e s p r e a d  u n e m p l o y m e n t .  R a t h e r  t h a n  the i n f l u x  of n o n­

r e s i d e n t s  l o o k i n g  for work, the  m a j o r  c a u s e  of  u n e m p l o y m e n t  a p­
p e a r e d  to be t he i n a d e q u a t e  e d u c a t i o n  and t r a i n i n g  and the g e o­
g r a p h i c a l  r e m o t e n e s s  of m a n y  j o b l e s s  r e s i d e n t s — p a r t i c u l a r l y  the 
E s k i m o  and I n d i a n  r e s i d e n t s .  437  U.S. at 5 2 6 - 5 2 7 .  S e c o n d l y ,  the 

C o u r t  d e t e r m i n e d  t h a t  A l a s k a  H i r e  d i d  n o t  n a r r o w l y  a d d r e s s  the 

p r o b l e m  of u n e m p l o y m e n t ,  s i nc e the A c t  s i m p l y  p r e f e r r e d  all r e s i­

d e n t s ,  r e g a r d l e s s  of t h e i r  e m p l o y m e n t  s t a t u s ,  e d u c a t i o n  or t r a i n­
ing. 437 U. S.  at 527 . F i n a l l y ,  t h e  S u p r e m e  C o u r t  o b s e r v e d  that 
the d i s c r i m i n a t o r y  e f f e c t  of  A l a s k a  H i r e  e x t e n d e d  we ll  b e y o n d  

t h o s e  a c t i v i t i e s  in w h i c h  the s t a t e  h e l d  a s u b s t a n t i a l  p r o p r i e t a r y  
i n t e r e s t :

"* * * In sum, the A c t  is an a t t e m p t  to fo r c e
v i r t u a l l y  all b u s i n e s s e s  t h a t  b e n e f i t  in s o m e  
w a y  f ro m the e c o n o m i c  r i p p l e  e f f e c t  of 
A l a s k a ' s  d e c i s i o n  to d e v e l o p  its oil and gas 

r e s o u r c e s  to b i a s  t h e i r  e m p l o y m e n t  p r a c t i c e s  

in f a v o r  of  the S t a t e ' s  r e s i d e n t s .  W e  b e l i e v e  
t h a t  A l a s k a ' s  o w n e r s h i p  of the o i l  and gas  
t h a t  is th e s u b j e c t  m a t t e r  o f  A l a s k a  H i r e  s i m­

p l y  c o n s t i t u t e s  i n s u f f i c i e n t  j u s t i f i c a t i o n  for 
t h e  p e r v a s i v e  d i s c r i m i n a t i o n  a g a i n s t  n o n r e s i­

d e n t s  that  the Ac t m a n d a t e s . "  437 U.S. at 
531 .

A n u m b e r  o f s t a t e  couri s h a v e  a d o p t e d  the f o r e g o i n g  r a t i o n a l e  
in i n v a l i d a t i n g  e n a c t m e n t s  w h i c h  g r a n t  an e m p l o y m e n t  p r e f e r e n c e  to 
local w o r k e r s .  L a b o r e r s  Loc al  U n i o n  No. 374 v. F e l t o n  C o n s t r u c -
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t i o n  C o m p a n y ,  98 W a s h . 2d 1 21 , 6 5 4  P . 2d 67 (1 982); M a s s a c h u s e t t s

C o u n c i l  o f  C o n s t r u c t i o n  E m p l o y e r s ,  I n c o r p o r a t e d  v. M a y o r  of 

B o s t o n ,  3.84 M a s s .  466 , 425 N . E . 2 d  34 6 ( 1981 ), re v 'd  u n de r the c o m­

m e r c e  c l a u s e ,  4 60  U.S. 204, 103 S . C t .  1042 , 75 L . E d . 2 d  1 (1983); 

Sal la v. C o u n t y  of M o n r o e ,  48 N . Y . 2 d  514 , 399 N . E . 2 d  909, 423
S o . 2d 8 78 , c e r t ,  d e n i e d  4 4 6  U.S. 9 0 9  ( 1 9 7 9 ) .  W e  find, h o w e v e r ,  

t h a t  W y o m i n g ' s  P r e f e r e n c e  A c t ,  u n l i k e  th e e n a c t m e n t s  at issue in 
t h e s e  c a s e s  a nd  A l a s k a  Hi r e,  p r e c i s e l y  f i t s  the p a r t i c u l a r  evil 

i d e n t i f i e d  h y  the S t a t e .

A s  n o t e d  a b o v e ,  the act s e e k s  to p r e v e n t  a q u a l i f i e d  W y o m i n g  

w o r k e r ' s  r e m a i n i n g  u n e m p l o y e d  w h i l e  a n o n r e s i d e n t  g o e s  to w o r k  on 
a g o v e r n m e n t - f u n d e d  c o n s t r u c t i o n  p r o j e c t .  T h e  s t a t u t e  m a k e s  no 
a t t e m p t  to e r a d i c a t e  the g e n e r a l  u n e m p l o y m e n t  in this  s t a t e  w h i c h  

m a y  be d u e  to f a c t o r s  u n r e l a t e d  to n o n r e s i d e n t s .  A c c o r d i n g l y ,  the 

A c t  d i r e c t s  its d i s c r i m i n a t o r y  t r e a t m e n t  t o w a r d  the n o n r e s i d e n t  
a p p l i c a n t s  for j o b s  on p u b l i c - w o r k s  p r o j e c t s — t h os e i n d i v i d u a l s  
w h o  c o n s t i t u t e  the p e c u l i a r  s o u r c e  of the e v i l  i d e n t i f i e d  by the 
S t a t e .

S e c o n d l y ,  the W y o m i n g  P r e f e r e n c e  A c t  s p e c i f i c a l l y  a d d r e s s e s  
t he  p r o b l e m  o f  u n e m p l o y m e n t  a m o n g  W y o m i n g  c o n s t r u c t i o n  w o r k e r s .  
S e c t i o n  1 6 - 6 - 2 0 3 ,  su p r a ,  r e q u i r e s  c o n t r a c t o r s  to c o n t a c t  the lo c a l  
e m p l o y m e n t  o f f i c e  to d e ' e r m i n e  w h e t h e r  q u a l i f i e d  r e s i d e n t  w o r k e r s  

a r e  a v a i l a b l e .  If the » u m b e r  of q u a l i f i e d  r e s i d e n t s  l i st ed  w i t h  
s t a t e  e m p l o y m e n t  o f f i c e s  is i n s u f f i c i e n t  to m e e t  e m p l o y m e n t  n e e d s ,  

c o n t r a c t o r s  a r e  free to h i r e  n o n re si de nt . w o r k e r s .  A n  e m p l o y e r  

n e e d  not a t t e m p t  to hi re  r e s i d e n t s  a w a y  f r o m  o t h e r  jobs or to d i s ­

m i s s  n o n r e s i d e n t s  and h i r e  r e s i d e n t s  as t h e y  b e c o m e  a v a i l a b l e .  

U n d e r  the A c t ,  an e m p l o y e r  m u s t  d e n y  n o n r e s i d e n t s  e m p l o y m e n t  o n l y  

w h e n  the s t a t e  e m p l o y m e n t  o f f i c e  p r o v i d e s  a s u f f i c i e n t  n u m b e r  of 
r e s i d e n t s  w h o  are q u a l i f i e d  and a v a i l a b l e  to g o  to work.

F i n a l l y ,  w e  a t t a c h  s i g n i f i c a n c e  to the fact that the W y o m i n g  
^ r e f e r e n c e  A c t  c o n f i n e s  its d i s c r i m i n a t o r y  e f f e c t s  to p r o j e c t s  
c o n s t r u c t e d  fro m p u b l i c  f u n d s .  T h e  g o v e r n m e n t ' s  p r o p r i e t a r y  
i n t e r e s t  in the s u b j e c t  m a t t e r  of the d i s c r i m i n a t o r y  s t a t u t e  c o n­

st.itutes a c r u c i a l  f a c t o r  in s u p p o r t  o f  the s t a t u t e ' s  v a l i d i t y :

"* * * T h e  fact t h a t  (the city] is e x p e n d i n g  
its o w n  fund s or f u n d s  it a d m i n i s t e r s  in a c­
c o r d a n c e  w i t h  the t e r m s  o f  a g r a n t  is c e r t a i n­
ly a f a c t o r — p e r h a p s  the c r u c i a l  f a c t o r — to be 
c o n s i d e r e d  in e v a l u a t i n g  w h e t h e r  the s t a t u t e ' s  
d i s c r i m i n a t i o n  v i o l a t e s  t h e  P r i v i l e g e s  and I m­

m u n i t i e s  C l a u s e .  Bu t  it d o e s  n ot  r e m o v e  the 
(city] o r d i n a n c e  c o m p l e t e l y  f r o m  the p u r v i e w  
o f  the C l a u s e . "  U n i t e d  B u i l d i n g  an d C o n s t r u c­

t i o n  T r a d e s  C o u n c i l  o f  C a m d e n  C o u n t y  and V i ­
c i n i t y  v. M a y o r  and C o u n c i l  of th e C i t y  of 
C a m d e n ,  s u p r a ,  79 L . E d . 2 d  at 260 .

Th e C o u r t  e l a b o r a t e d  in that c a s e :
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" E v e r y  i n q u i r y  u n d e r  the  P r i v i l e g e s  and I m m u n­
i t i e s  C l a u s e  'must . . .  be c o n d u c t e d  w i t h  due 

r e g a r d  for the p r i n c i p l e  t h a t  the s t a t e s  
s h o u l d  h a v e  c o n s i d e r a b l e  l e e w a y  in a n a l y z i n g  

l o c a l  e v i l s  and in p r e s c r i b i n g  a p p r o p r i a t e  
c u r e s . '  T o o m e r  v. W i t s e l l ,  334 U . S .  385, 396,

92 L . E d .  1460, 68 S . C t .  1 156 (1 9 4 8 ) .  T h i s

c a u t i o n  is p a r t i c u l a r l y  a p p r o p r i a t e  w h e n  a 

g o v e r n m e n t  b o d y  is m e r e l y  s e t t i n g  c o n d i t i o n s  
o n  the e x p e n d i t u r e  of f u n d s  it c o n t r o l s . "  79 
L .E d .2d at 261.

T h e  W y o m i n g  s t a t u t e  at i s s u e  in th e p r e s e n t  cas e r e q u i r e s  

m e r e l y  t h a t  g o v e r n m e n t a l  f u n d s ,  a l l o c a t e d  to p u b l i c - w o r k s  p r o­
j e c t s ,  be u s e d  to h i r e  q u a l i f i e d ,  a v a i l a b l e  r e s i d e n t s  in p r e f e r­
e n c e  to n o n r e s i d e n t s .  T h e  s t a t u t e  d o e s  not e f f e c t  the s o r t  of 
w i d e - r a n g i n g  d i s c r i m i n a t o r y  t r e a t m e n t  f a t a l  to A l a s k a  H i r e  in 

H i c k l i n  v. O r b e c k ,  s upr a. S i n c e  the W y o m i n g  P r e f e r e n c e  Ac t l i m i t s  
its d i s c r i m i n a t o r y  e f f e c t  to g o v e r n m e n t - c r e a t e d  j o b s ,  it p r e s e n t s  

m i n i m a l  a f f r o n t  to the p r i v i l e g e s  an d i m m u n i t i e s  of n o n c i t i z e n s .  
U n i t e d  B u i l d i n g  and C o n s t r u c t i o n  T r a d e s  C o u n c i l  of C a m d e n  C o u n t y  
ana V i c i n i t y  v. M a y o r  and C o u n c i l  o f  t he  C i t y  of C a m d e n ,  s u p r a .

W e  h o l d  t h a t  the W y o m i n g  P r e f e r e n c e  A c t  d o e s  not v i o l a t e  the 

p r i v i l e g e s - a n d - i m m u n i t i e s  c l a u s e  of the f e d e r a l  c o n s t i t u t i o n ,  n o t­
w i t h s t a n d i n g  the A c t ' s  i n f r i n g e m e n t  u p o n  a r e c o g n i z e d  f u n d a m e n t a l  

r i g h t .  T h e  A c t  n a r r o w l y  a d d r e s s e s  the g o a l  of r e d u c e d  u n e m p l o y­
m e n t  a m o n g  th e  s t a t e ' s  t a x p a y e r s  b y  p r e f e r r i n g  a v a i l a b l e ,  q u a l i ­
fie d r e s i d e n t s  for g o v e r n m e n t - f u n d e d  p o s i t i o n s .  S i n c e  the d e q r e e  
o f  d i s c r i m i n a t i o n  b e a r s  a c l o s e  r e l a t i o n  to t h e  s t a t e ' s  v a l i d  r e a­
s o n s  for d i s c r i m i n a t o r y  t r e a t m e n t ,  we a f f i r m  the A c t ' s  v a l i d i t y  
u n d e r  the t e s c  e s t a b l i s h e d  in T o o m e r  v. W i t s e l l ,  s u p r a ,  and r e­
fi n e d  in s u b s e q u e n t  c as es .

A l t h o u g h  not d e t e r m i n a t i v e  o f  o u r  d e c i s i o n  h e r e ,  we r e c e n t l y  
h e l d  in G a l e s b u r g  C o n s t r u c t i o n  C o m p a n y ,  In c.  o f  W y o m i n g  v. B o a r d  
o f T r u s t e e s  of  M e m o r i a l  H o s p i t a l  of  C o n v e r s e  C o u n t y ,  W y o . ,  641 

P . 2d 7 4 5  ( 1 9 8 2 ) ,  th at  W y o m i n g ' s  p r e f e r e n c e  for r e s i d e n t  b i d d e r s  on 

p u b l i c - w o r k s  c o n t r a c t s ,  § 9 - 8 - 3 0 2 ,  W . S . 19 7 7 ,  d o e s  n ot  v i o l a t e  the 
e a u a l - p r o t e c t i o n  p r o v i s i o n s  of th e s t a t e  a nd  f e d e r a l  c o n s t i t u­
t i o n s .  O u r  r e s u l t  in the . n s t a n t  < ase, u p h o l d i n g  W y o m i n g ' s  p r e f­
e r e n c e  for r e s i d e n t  w o r k e r s  c n  p u b l i c - w o r k s  p r o j e c t s ,  h a r m o n i z e s  
w i t h  o u r  d e c i s i o n  in G a l e s b u r g  C o n s t r u c t i o n  C o m p a n y ,  Inc. of W y o­

m i n g  v. B o a r d  o f  T r u s t e e s  of  M e m o r i a l  H o s p i t a l  of  C o n v e r s e  C o u n t y ,  
s u p r a .

T h e  b i l l  o f  e x c e p t i o n s  is s u s t a i n e d .
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T H O M A S ,  C h i e f  J u s t i c e ,  s p e c i a l l y  c o n c u r r i n g .

I a m  in c o m p l e t e  a c c o r d  w i t h  the r e s u l t  r e a c h e d  by th e m a j o r ­

i t y  in t h i s  c a s e ,  but I h a v e  a c o n c e r n  a b o u t  the a d e q u a c y  o f  t he  
r e c o r d  to s u p p o r t  the n e x u s  b e t w e e n  t he  e v i l  of "a q u a l i f i e d  

W y o m i n g  w o r k e r ' s  r e m a i n i n g  u n e m p l o y e d  w h i l e  a n o n r e s i d e n t  g o e s  to 
w o r k  o n  a g o v e r n m e n t - f u n d e d  c o n s t r u c t i o n  p r o j e c t "  and th e s t a t u t e  
in q u e s t i o n .  I agree  th at t h a t  is a p o s s i b i l i t y ,  but t h e  r e c o r d  

d o e s  n o t  d e m o n s t r a t e  it. T h e  s t a t u t o r y  l a n g u a g e  s i m p l y  m a k e s  t he  
s t a t e  e m p l o y m e n t  o f f i c e s  a r e p o s i t o r y  o f  i n f o r m a t i o n ,  and d o e s  n ot  

l i m i t  t h e  " l i s t  of l a b o r e r s ,  c l a s s i f i e d  by sk ills, w h o  a re  

r e s i d e n t s "  to the u n e m p l o y e d .  It s i m p l y  r e q u i r e s  that t h e y  be 

" a v a i l a b l e  f o r  e m p l o y m e n t . "

I a m  s a t i s f i e d  that o n  th e b a s i s  o f  e x i s t i n g  p r e c e d e n t  th e 
r o l e  o f  t he S t a t e  in c o n n e c t i o n  w i t h  " c o n s t r u c t i n g ,  r e c o n s t r u c t ­
ing, i m p r o v i n g ,  e n l a r g i n g ,  a l t e r i n g  o r  r e p a i r i n g  any p u b l i c  w o r k s  

p r o j e c t  o r  i m p r o v e m e n t  for t h e  s t a t e  or  a n y  p o l i t i c a l  s u b d i v i s i o n ,  
m u n i c i p a l  c o r p o r a t i o n  or o t h e r  g o v e r n m e n t a l  u n i t "  is t h a t  of  a 
m a r k e t  p a r t i c i p a n t  p u r s u i n g  e s s e n t i a l l y  a p r o p r i e t a r y  f u n c t i o n .  

It is i n a p p r o p r i a t e  to i n v o k e  t h e  P r i v i l e g e s  and  I m m u n i t i e s  C l a u s e  
to i n h i b i t  th e S t a t e  in t h a t  r e q a r d .  B o t h  H i c k l i n  v. O r b e c k ,  437 
U . S .  518, 98 S . C t .  2482, 57 L . E d . 2 d  397 ( 1 9 7 8 ) ,  and U n i t e d  B u i l d ­

ing a n d  C o n s t r u c t i o n  T r a d e s  C o u n c i l  o f  C a m d e n  C o u n t y  and V i c i n i t y
v. M a y o r  an d C o u n c i l  of t h e  C i t y  o f  C a m d e n ,  _______  U.S . _________,
S . C t .  , 79 L. E d . 2d 2 4 9  ( 1 9 8 4 ) ,  recogni"ze tEat w h i l e  t he

p r o p r i e t a r y  i n t e r e s t  of t h e  S t a t e  in t h e  p r o p e r t y  wi th  w h i c h  th e 
s t a t u t e  d e a l s  is o f t e n  a c r u c i a l  f a c t o r  in d e t e r m i n i n g  v : h e t h e r  a 
d i s c r i m i n a t o r y  s t a t u te  a g a i n s t  n o n - c  it i z e n s  v i o l a t e s  the 

P r i v i l e g e s  a n d  I m m u n i t i e s  C l a u s e .  I p e r c e i v e  that, w i t h o u t  
a r t i c u l a t i n g  s u c h  a c o n c e p t ,  t he  S u p r e m e  C o u r t  of th e U n i t e d  
S t a t e s  h a s  p r e s e r v e d  a d e l i c a t e  b a l a n c e  b e t w e e n  the  R e s e r v a t i o n  of 

P o w e r s  C l a u s e  found  in A m e n d m e n t  X to t h e  C o n s t i t u t i o n  o f  th e 

U n i t e d  S t a t e s  o f  A m e r i c a  a n d  t h e  P r i v i l e g e s  a n d  I m m u n i t i e s  C l a u s e .  

T h e  l i n e  t h a t is d r a w n  is t h a t  b e t w e e n  t h e  g o v e r n m e n t a l  f u n c t i o n  

o f  t he  S t a t e  and the r i g h t  o f  the S t a t e  to p a r t i c i p a t e  in the 
m a r k e t p l a c e ,  s a t i s f y  its p r o p r i e t a r y  f u n c t i o n s ,  and c o n t r a c t  

f ree

C o u j :
r e l a
IV,
o r  ig
R e e v
2271

" * * * The S t a t e ' s  r e f u s a l  to s e l l  to b uy er s 

o t h e r  than S o u t h  D a k o t a n s  is ' p r o t e c t i o n i s t '

ly w i t h  t h o s e  wit h w h o m  it c h o o s e s  to c o n t r a c t .

In H i c k l i n  v. O r b e c k ,  s u p r a ,  at 4 3? U . S .  531, the S u p r e m e  
t r e c o g n i z e d  what it d e s c r i b e d  as a m u t u a l l y  r e i n f o r c i n g  
t i o n s h i p  b e t w e e n  the P r i v i l e g e s  an d I m m u n i t i e s  C l a u s e  o f  A r t .  
§ 2, an d the C o m m e r c e  C l a u s e ,  w h i c h  it s a i d  stems  f r o m  t h e i r  
in in th e F o u r t h  A r t i c l e  o f  th e A r t i c l e s  of C o n f e d e r a t i o n .  In 
es, Inc. v. Stake, 4 4 7  U. S.  429, 65 T, . Ed .2 d 244 , 1 0 0  S . C t .

( 1 9 8 U ) ,  t he  C o u r t  s a i d :



o n l y  in the sense t h a t  it l i m i t s  b e n e f i t s  g e n­
e r a t e d  by a state p r o g r a m  to t h o s e  w h o  fund 

t h e  s t a t e  treas ury  a n d  w h o m  the S t a t e  was 
c r e a t e d  to serve. * * * S u c h  p o l i c i e s ,  while  
p e r h a p s  ' p r o t e c t i o n i s t '  in a l o o s e  sense, 

r e f l e c t  the e s s e n t i a l  an d p a t e n t l y  u n o b j e c­
t i o n a b l e  p u r p o s e  o f  s t a t e  g o v e r n m e n t - - t o  serve 
t h e  c i t i z e n s  of the S t a t e . "

C o n c e d i n g  t h a t  t h e  Court  t h e r e  w a s  d e a l i n g  w i t h  th e a p p l i c a t i o n  of  

t h e  C o m m e r c e  C l a u s e ,  be cause o f  t h e  m u t u a l l y  r e i n f o r c i n g  r e l a t i o n ­
s h i p  b e t w e e n  t h e  two clau se s,  I fin d t h a t  c o n c e p t  a p p l i c a b l e  in 
t h i s  i n s t a n c e  w i t h  respect t o  the P r i v i l e g e s  and I m m u n i t i e s  
C l a u s e .

It c a n n o t  be held o b j e c t i o n a b l e  for a s o v e r e i g n  s t a t e  to

a d o p t  l e g i s l a t i o n  wh i c h  p r o v i d e s  in e s s e n c e  t h a t  to the e x t e n t  

p o s s i b l e  p u b l i c  w o r k s  c o n t r a c t s  b e n e f i t  t he  c i t i z e n s  of the s t a t e  
w h o s e  c o n t r i b u t i o n s  to the p u b l i c  t r e a s u r y  f u n d  t h o s e  p r o j e c t s .  A 

s t a t e  s h o u l d  n o t  be f o r e c l o s e d b y  th e  i n v o c a t i o n  of  the C o n s t i t u ­
t i o n  of t h e  U n i t e d  St ate s of A m e r i c a  f r o m  l o y a l t y  to i n t e r e s t s  of 
i t s  o w n  c i t i z e n s .  So long a s  a s t a t u t e  is n a r r o w l y  d r a w n  to

p r o t e c t  o n l y  t h e  right of t h e  s t a t e  to c o n t r a c t  as it s e e s  f i t
w i t h  r e s p e c t  to e x p e n d i t u r e s  f o r  p u b l i c  w o r k s  p r o j e c t s  w h i c h  it 

o w n s  a n d  w h i c h  it funds, I a m  s a t i s f i e d  t h a t  as a matter of l a w  
s u c h  a s t a t u t e  d o e s  not o f f e n d  the P r i v i l e g e s  and I m m u n i t i e s  

C l a u s e  f o u n d  in Art. IV, § 2 o f  the C o n s t i t u t i o n  of the U n i t e d  
S t a t e s  o f  A m e r i c a .  This, of c o u r s e ,  m a k e s  it u n n e c e s s a r y  for t h e  
c o u r t  to p u r s u e  the remand t e c h n i q u e  i n v o k e d  in Un ite d B u i l d i n g  

a n d  C o n s t r u c t i o n  T r a d e s  C o u n c i l  o f  C a m d e n  C o u n t y  and V i c i n i t y  v. 
M a y o r  a n d  C o u n c i l  of  the Ci ty  o l  C a m d e n ,  s u p r a .

I w o u l d  a g r e e  that the b i l l  o f  e x c e p t i o n s  s h o u l d  be s u s t a i n e d  
f o r  t h e  f o r e g o i n g  reasons.
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Referred: Labor & C o m m e r c e

and Judiciary

BY V.FISCHER, RODEY, 
FAHRENKAMP, J O S E P H S O N

1 IN THE SENATE AND ZHAROFF

2 SENATE BILL NO. 191

3 IN THE L E G I S L A T U R E  OF THE STATE OF ALASKA

A F O U R T E E N T H  LEGISLATURE - FIRST SESSION

5 A BILL

6 For an Act entitled: "An A c t  relating to employment preference fo r  state

7 r esidents; and providing for an effective d a t e . "

8 BE IT ENACTED BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

9 * Section 1. AS 36.10 is amended by adding a ne w  section to read:

10 Sec. 36.10.005. L E G I S L A T I V E  FINDINGS. (a) The legisl at u r e

11 finds that

12 (1) the r at e  of unemployment among residents of the state

13 is one of the highest i n  the nation;

1A (2) the s t a t e  has a compelling interest in r e du c i n g  the

13 level of unemployment a m o n g  its residents;

16 (3) the c o n s t r u c t i o n  industry in the state ac c o u n t s  for

17 approximately 10 p e rc e n t  of the available employment;

18 (A) c o n s t r u c t i o n  w orkers receive approximately 30 percent

19 of all unemployment b e n e f i t s  paid by the state;

20 (5) historically, the rate of unemployment in the construc-

21 tion industry in the s t a t e  is hi g h e r  than the rate of unemployment in

22 other industries in the state;

23 (6) it is a p p r o p r i a t e  for the state to consider the welfare

2A of its residents when it funds construction activity;

25 (7) it is in  the public interest for the state to allocate

26 public funds for capi t al  projects in order to reduce u n e m p l o y m e n t

27 among its resident c o n s t r u c t i o n  workers;

28 (8) i n - mi g r a t i o n  of nonresident construction w o r k e r s  con-

) tributes to or causes the high unemployment rate among resident



1 construction workers because nonresident workers compete with resi-

2 dents for the limited nu m b e r  of available c o n s t ruction jobs; and

3 (9) the state has a special interest in seeing that the

4 benefits of state construction spending accrue to its residents.

5 (b) The legislature further finds that there is a legitimate and

6 compelling governmental interest and that the public health and wel-

7 fare will suffer if state residents are not afforded employment pref-

8 erence in state-funded c o n s t r u ction-related work.

9 * Sec. 2. This Act takes effect immediately in accordance wit h  AS 01.-

10 10.070(c).
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S e n a t o r  V i c  F i s c h e r  

P o u c h  V

J u n e a u ,  A l a s k a  9 9 8 1 1  

S t e v e  K a d i s h

A i d  to S e n a t o r  V i c  F i s c h e r  
1024 W e s t  6t h S t r e e t  
A n c h o r a g e ,  A l a s k a  9 9 5 0 1

D e a r  V i c  a n d  S t e v e :

In l o o k i n g  at SB  191, I t h i n k  t h a t  w e  c a n  p r o c e e d  f r o m  th e  f i n d­
i n g s  t h a t  e x i s t  a l r e a d y  a n d  s t a r t  m a k i n g  a d d i t i o n a l  f i n d i n g s  f r o m  
(10) o n w a r d  r e l a t i n g  to  oil.

B e f o r e  I g e t  i n t o  t h e  s p e c i f i c  f i n d i n g s ,  I n o t e  f r o m  D e p a r t m e n t  o f  
L a b o r  s t a t i s t i c s  t h a t  w e  d o  h a v e  t h e  h i g h e s t  r a t e  o f  u n e m p l o y m e n t  
c u r r e n t l y ,  t h a t  o u r  u n e m p l o y m e n t  r a t e  is h i g h e r  t h a n  a n y  n e a r b y  

s t a t e s ,  t h a t  o u r  w a g e s  a r e  h i g h e r  b e c a u s e  o f  a h i g h e r  c o s t  o f  
l i v i n g  w h i c h  a t t r a c t s  u n e m p l o y e d  f r o m  o t h e r  s t a t e s ,  t h a t  t h o s e  
p e r s o n s  c o m i n g  i n t o  A l a s k a  o f t e n  b e c o m e  a b u r d e n  o n  t h e  p u b l i c  
w e l f a r e  b e c a u s e  o f  b e i n g  u n p r e p a r e d  t o  m e e t  t h e  h i g h e r  c o s t  o f  
l i v i n g  in A l a s k a ,  e t c . ,  etc.

I w o u l d  s u g g e s t  t h e  f o l l o w i n g :

(10) T h a t  t h e  S t a t e  o f  A l a s k a  o w n s  c e r t a i n  
r o y a l t y  o i l  l o c a t e d  in o i l  r e s e r v o i r s  w i t h i n  t h e  j u r i s­
d i c t i o n  of  th e  S t a t e  o f  A l a s k a ;

(11) T h a t  t h i s  r o y a l t y  o i l  is r e m o v e d  f r o m  t h e  
e a r t h  b y  p r i v a t e  c o r p o r a t i o n s ;

(12) T h a t  t h e  r e v e n u e  o b t a i n e d  f r o m  t h i s  
r o y a l t y  o i l  is a p r i m a r y  s o u r c e  o f  i n c o m e  f o r  th e S t a t e  
o f  A l a s k a ;

(13) T h a t  t h e  p r o d u c t i o n ,  t r a n s p o r t i n g ,  a n d  
s a l e  o f  t h i s  o i l  r e s u l t s  in a m a j o r i t y  o f  t h e  r e v e n u e  
a n n u a l l y  r e c e i v e d  b y  t h e  S t a t e  o f  A l a s k a ;

(14) T h a t  t h e  b u d g e t  o f  t h e  S t a t e  o f  A l a s k a  a t  
t h i s  t i m e  a b s o l u t e l y  r e q u i r e s  t h e  f u n d s  o b t a i n e d  f r o m  
o i l  o w n e d  b y  t h e  S t a t e  o f  A l a s k a  a n d  p r o d u c e d  as e i t h e r

ARTHUR LYLE ROBSONATTORNEY ATTORNEY (OR
ll/A lOCAt 17?IShO GERAGHTY STREET PtLMRERS A I'IPffITTEKS
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S e n a t o r  V i c  F i s h e r

S t e v e  K a d i s h ,  A i d  t o  S e n a t o r  F i s h e r  
P a g e  2
M a r c h  6, 1985

r o y a l t y  o i l  o r  o i l  f o r  t h e  b e n e f i t  o f  th e  p r i v a t e  
c o r p o r a t i o n s  p r o d u c i n g  oil; a n d

(15) T h a t  w i t h o u t  t h e  r e v e n u e  t o  t h e  S t a t e  
p r o d u c e d  b y  t h e  o i l  (or o i l  a n d  gas) p r o d u c t i o n ,  t r a n s­
p o r t a t i o n ,  a n d  s a l e ,  t h e  S t a t e  o f  A l a s k a  w o u l d  b e  u n a b l e  
to c o n s t r u c t  p u b l i c  w o r k s  p r o j e c t s ,  p a y  w e l f a r e  b e n e ­
fi ts, o r  o t h e r w i s e  a d d r e s s  t h e  p r i m a r y  a n d  s e c o n d a r y  
c o n s e q u e n c e s  o f  p o v e r t y  a n d  u n e m p l o y m e n t  in t h e  S t a t e  o f  
A l a s k a .

M a y b e  a lo t of  t h a t  is g a r b a g e ,  b u t  I t h i n k  it p r o v i d e s  a b a s i c  
a p p r o a c h  for f o l d i n g  t h e  p e t r o l e u m  i n d u s t r y  in. A s  I m e n t i o n e d  
b e f o r e ,  as l o n g  as w e  h o l d  o u r s e l v e s  t o  r e g u l a t i n g  t h e  p e t r o l e u m  
i n d u s t r y  i n s o f a r  as it i s  p r o d u c i n g  r o y a l t y  oil,  w e  s h o u l d  b e  
o k a y .

I e n c l o s e  a c o p y  o f  m y  c o m p i l a t i o n  o f  s t a t i s t i c s  f o r  T o m  S n a p p  
w h i c h  m a y  p r o v i d e  c o n s i d e r a b l e  a m m u n i t i o n  f or  t h i s  b a t t l e .

If I c a n  d o  a n y t h i n g  m o r e ,  p l e a s e  l e t  m e  k n ow . L a b o r  in F a i r b a n k s  
a n d  w e  h e r e  at L o c a l  37 5  a r e  t r e m e n d o u s l y  i m p r e s s e d  b y  SB  191 a n d  

t h e  e f f o r t  g e n e r a l l y  b e i n g  m a d e  to p r o t e c t  o u r  N o r t h  S l o p e  e m p l o y ­
m e n t  .

S i n c e r e l y ,

A R T H U R  L Y L E  R O B S O N ;  A t t o r n e y  for 
U. A .  L o c a l  375 a n d  It s M e m b e r s

A L R : C L M

E n c l o s u r e
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T o m  S n a p p  
A l l  A l a s k a  W e e k l y  

4 1 9  2 n d  A v e n u e  

F a i r b a n k s ,  A l a a k a  9 9 7 0 1
i

D e a r  T o m :

T n e  f o l l o w i n g  a r e  m y  t h o u g h t s  a n d  s u m m a r i e s  w i t h  r e s p e c t  t o  

e c o n o m i c  m a t t e r s .  T h e s e  s h o u l d  s u p p l e m e n t  y o u r  a r t i c l e  o f  l a s t  

w e e k  a n d  p o s s i b l y  e v e n  g e t  a r e a c t i o n  f r o m  t h e  l e g i s l a t u r e .

1. I a t t a c h  a p r o o f  c o p y  a i r  m a i l e d  f r o m  t h e  S u p r e m e  C o u r t  o f  

W y o m i n g  o f  a c a s e  in w h i c h  t h e y  f o u n d  t h e  W y o m i n g  P r e f e r e n c e  
A c t  o f  1 9 7 1  c o n s t i t u t i o n a l .  I h a v e  u n d e r l i n e d  in r e d  t h e  
s e c t i o n s  c r u c i a l  t o  u n d e r s t a n d i n g  t h e  o p i n i o n ,  as w e l l  a s  i t s  
r e f e r e n c e s  to the H i c k l a n d  v. O r b e c k  cast-.-, a n d  h o w  t h e y  f e e l  
t h e y  q u a l i f y  u n d e r  t h o s e  t e s t s .  T h i s  s h o u l d  g i v e  t h e  l e g i s ­

l a t u r e  t h e i r  f i r s t  c h a n c e  a t  a n  a p p r o a c h  w h i c h  h a s  s t o o d  t h e  
c o u r t  t e s t  a n d  w h i c h  c o u l d  b e  u s e d  a g a i n ,  p a r t i c u l a r l y  i f  w e  
s u b s t i t u t e  f o r  t h e  p r o v i s i o n  c o v e r i n g  s t a t e  p u b l i c  w o r k s  

c o n t r a c t s  w h i c h  a r e  p a i d  f o r  b y  W y o m i n g  r e s i d e n t s ,  a p r o ­

v i s i o n  w h i c h  c o v e r s  n o t  o n l y  s t a t e  c o n t r a c t s ,  b u t  c o n t r a c t s  
c o h e r i n g  t h e  p r o d u c t i o n  o f  o i l ,  g a s ,  o r  o t h e r  m i n e r a l s ,  a 

p o r t i o n  o f  w h i c h  b e l o n g  t o  t h e  S t a t e  o f  A l a s k a  a n d  r e p r e s e n t  
t h e  p r i m e  s o u r c e  o f  r e v e n u e  c u r r e n t l y  p a y i n g  f o r  t h e  o p e r a t ­
i n g  b u d g e t  o f  the S t a t e  o f  A l a s k a .  " " -r— -

2. O n  t h e  s p e c i f i c  q u e s t i o n  o f  h o w  t h e  o i l  c o m p a n i e s  a n d  t h e i r  

c o n t r a c t  m a n a g e m e n t  c o n t r a  t o r s  h a v e  b e e n  let.ting c o n t r a c t s  
w h i c h  k e e p  u n i o n  c o n t r a c t o r s  f r o m  b i d d i n g ,  t h e r e  h a v e  b e e n  
L h r e e  a p p r o a c h e s  u s e d  so far:

A. T h e  o n e  1 m e n t i o n e d  l a s t  w e e k  - a c o s t  p l u s  c o n t r a c t  o n  

w h i c h  t h e  s o u r c e  o f  c o m p e t i t i o n  in t h e  b i d  is t h e  p r i c e  
in d o l l a r s  p e r  h o u r  o f  m a n  l a b o r  o n  t h e  job. T h e r e  is 
n o  l i m i t  on t h e  n u m b e r  o f  h o u r s  t o  b e  s p e n t ;

B. A  c o n t r a c t  i n  w h i c h  t h e  t o t a l  h o u r s  w i t h i n  w h i c h  t o

p e r f o r m  t h e  p r o j e c t  a r e  set. T h e  c o n t r a c t o r  m u s t  p u t  in 
t h i s  m a n y  h o u r s  a n d  t h e n  b i d s  o n l y  o n  a t o t a l  p r i c e  in 
t h e  s e n s e  of t h e  d o l l a r s  p e r  h o u r  f or  m a n  in t h e  f i e ? d  
t i m e s  t h e  t o t a l  e s t a b l i s h e d  n u m b e r  o f  h o u r s  w h i c h  m u s t  

b e  w o r k e d .  N o t e  t h a t  in e a c h  o f  t h e  c a s e s ,  t h e  n u m b e r  
o f  h o u r s  to b e  w o r k e d  h a s  b e e n  s e t  m u c h  m u c h  h i g h e r  t h a n  
a n y  u n i o n  c o n t r a c t o r  -has c o n s i d e r e d  n e c e s s a r y ;  a n d
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C. W h a t  is c a l l e d  a " t i m e  w e l d  p r o c e d u r e "  w h e r e  p r o d u c t i o n  

is d e l i b e r a t e l y  s l o w e d  t o  a v e r y  i n e f f i c i e n t  r a t e  fa r  

b e l o w  t h e  r a t e  at  w h i c h  u n i o n  e m p l o y e e s  n o r m a l l y  w o r k ,  
b u t  o n l y  s l i g h t l y  b e l o w  t h e  r a t e  a t  w h i c h  n o n - u n i o n  

e m p l o y e e s  w o r k .  F o r  i n s t a n c e ,  if a j o b  w h e n  n o r m a l l y  

s e t  u p  w o u l d  p e r m i t  a m a n  t o  t u r n  o u t  80 i n c h e s  o f  

w e l d i n g  p e r  h o u r ,  t h e  n u m b e r  o f  i n c h e s  p e r  h o u r  t h a t  a 
m a n  is a l l o w e d  t o  w e l d  is  a r t i f i c i a l l y  r e s t r i c t e d  t o  12 

i n c h e s  p e r  h o u r .  ( T h i s  i s  a n  e x a c t  e x a m p l e  a p p l i c a b l e  
t o  a p a r t i c u l a r  c a s e . )  T h e y  t h e n  d e t e r m i n e  as  a matter, 

o f  q u a l i t y  c o n t r o l  t h a t  n o  w e l d e r  c a n  p r o d u c e  m o r e  t h a n  
12 i n c h e s  p e r  h o u r .  T h e  n e t  r e s u l t  is t h a t  th e  p r o d u c ­

t i o n  p a r t  o f  t h e  j o b  is  s l o w e d  t o  a p o i n t  w h e r e  t h e  

w a g e s  b e c o m e  a k i l l e r  a n d  t h e  g r e a t e r  s p e e d  a n d  e f f i ­
c i e n c y  o f  u n i o n  w e l d e r s  c a n ' t  b e  u s e d .

E a c h  o f  t h e s e  a p p r o a c h e s  o b v j o u s l y  l e a d  t o  a m u c h  h i g h e r  

t o t a l  c o s t  f o r  a p r o j e c t  t h a n  w o u l d  o t h e r w i s e  b e  p a i d .  T h e  

a d d i t i o n a l  a m o u n t s  p a i d  f o r  d o i n g  p r o j e c t s  u n d e r  t h i s  b a s i s  
a r e  i n  t h e  m u l t i m i l l i o n s  o f  d o l l a r s .

L o g i c  a n d  a k n o w l e d g e  o f  t h e  s y s t e m  o n  t h e  N o r t h  S l o p e  p o i n t s  

t o  t h r e e  b a s i s  f o r  o i l  c o m p a n i e s  t h r o w i n g  m o n e y  a w a y  t h i s  
w a y :

A. P r o d u c i n g  a g a t h e r i n g  l i n e  s y s t e m  o r  a p u m p i n g  s y s t e m  in 

t h i s  m a n n e r  r e d u c e s  t h e  w e l d  h e a d  p r i c e  b e c a u s e  e v e n  

u n d e r  t h e  n e w  p r o p o s e d  s e t t l e m e n t ,  t h e  o i l  c o m p a n i e s  a r e  

p e r m i t t e d  a p e r i o d  t o  r e c a p t u r e  t h e  " c o s t "  o f  t h e  w o r k  
a n d  t h e n  a re  r e t u r n e d  a s t e a d y  6 . 4 %  o n  t h a t  s u m  f r o m  
t h a t  p o i n t  f o r w a r d ;

B. C r e a t i n g  u n r e s t  i n  t h e  l a b o r  m a r k e t  V v  p i t t i n g  u n i o n  
a g a i n s t  n o n - u n i o n ,  r e s i d e n t s  a g a i n s t  . _ n - r e s i d e n t s , a n d

c o m p a n y  a g a i n s t  c o m p a n y  w i l l  n o r m a l l y  r e s u l t  i n  d e s t r u c ­

t i v e  c o m p e t i t i o n .  T h a t  d e s t r u c t i v e  c o m p e t i t i o n  w i l l  
p e r m i t  t h e  o i l  c o m p a n i e s  t o  g e t  l o w e r  b i d s  f r o m  a 
d e s p e r a t e  c o m p a n y .  T h e  c o n s t r u c t i o n  c o m p a n y  t h e n  m a y  
w e l l  g o  i n t o  b a n k r u p t c y ,  b u t  t h e  o i l  c o m p a n y  in t h e  e n d

p i c t u r e  w i l l  b e  g e t t i n g  w o r k  d o n e  m o r e  c h e a p l y ;  a n d

C. C r o n y i s m ,  as r e v e a l e d  in t h e  V E C O  s c a n d a l ,  s h o w s  t h a t  

e v e n  w h e r e  V E C O  w e n t  i n t o  b a n k r u p t c y ,  A r c o  s e t  o u t  to  

s a v e  it a n d  u s e d  t h e  t e c h n i q u e s  I ' v e  r e f e r r e d  t o  a b o v e  
t o  g e t  c o n t r a c t s  t o  V E C O ,  m a k i n g  t ’ e m  a g a i n  w e a l t h y .

W i t h  r e s p e c t  t o  t h e  B r o w n  & R o o t  C o m p a n y  a d s  a n d  w i t h  r e s p e c t  

t o  a g o o d  n u m b e r  o f  s t a t i s t i c s ;  f o r  i n s t a n c e ,  t h o s e  o b t a i n e d  
f r o m  t h e  l a t e s t  V E C O  p a y r o l l  p r i n t o u t ,  a p r o b l e m  a p p e a r s  in 
t h e  d e f i n i t i o n  of  r e s i d e n t .  T h e  n o n - u n i o n  c o m p a n i e s  ar e
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D e a r  T o m :

T h e  f o l l o w i n g  a r e  m y  t h o u g h t s  a n d  s u m m a r i e s  w i t h  r e s p e c t  t o  

e c o n o m i c  m a t t e r s .  T h e s e  s h o u l d  s u p p l e m e n t  y o u r  a r t i c l e  o f  l a s t  

w e e k  a n d  p o s s i b l y  e v e n  g e t  a r e a c t i o n  f r o m  t h e  l e g i s l a t u r e .

1. I a t t a c h  a p r o o f  c o p y  a i r  m a i l e d  f r o m  t h e  S u p r e m e  C o u r t  o f  

W y o m i n g  o f  a c a s e  in w h i c h  t h e y  f o u n d  t h e  W y o m i n g  P r e f e r e n c e  
A c t  o f  1 9 7 1 c o n s t i t u t i o n a l .  I h a v e  u n d e r l i n e d  in r e d  t h e  

s e c t i o n s  c r u c i a l  t o  u n d e r s t a n d i n g  t h e  o p i n i o n ,  as w e l l  as its 
r e f e r e n c e s  t o  the H i c k l a n d  v. O r b e c k  c a s e ,  a n d  h o w  t h e y  f e e l  
t h e y  q u a l i f y  u n d e r  t h o s e  t e s t s .  T h i s  s h o u l d  g i v e  th e  l e g i s ­

l a t u r e  t h e i r  f i r s t  c h a n c e  a t  a n  a p p r o a c h  w h i c h  h a s  s t o o d  t h e  

c o u r t  t e s t  a n d  w h i c h  c o u l d  b e  u s e d  a g a i n ,  p a r t i c u l a r l y  if w e  

s u b s t i t u t e  f o r  t h e  p r o v i s i o n  c o v e r i n g  s t a t e  p u b l i c  w o r k s  

c o n t r a c t s  w h i c h  a r e  p a i d  f o r  b y  W y o m i n g  r e s i d e n t s ,  a p r o ­

v i s i o n  w h i c h  c o v e r s  n o t  o n l y  s t a t e  c o n t r a c t s ,  b u t  c o n t r a c t s  
c o v e r i n g  t h e  p r o d u c t i o n  o f  o i l ,  g a s ,  o r  o t h e r  m i n e r a l s ,  a 

p o r t i o n  o f  w h i c h  b e l o n g  t o  t h e  S t a t e  o f  A l a s k a  an d  r e p r e s e n t  
t h e  p r i m e  s o u r c e  o f  r e v e n u e  c u r r e n t l y  p a y i n g  f o r  t h e  o p e r a t ­

ing  b u d g e t  o f  t he  S t a t e  o f  A l a s k a .

2. O n  t h e  s p e c i f i c  q u e s t i o n  o f  h o w  che o i l  c o m p a n i e s  a n d  t h e i r  

c o n t r a c t  m a n a g e m e n t  c o n t r a c t o r s  h a v e  b e e n  l e t t i n g  c o n t r a c t s  
w h i c h  k e e p  u n i o n  c o n t r a c t o r s  f r o m  b i d d i n g ,  t h e r e  h a v e  b e e n  
t h r e e  a p p r o a c h e s  u s e d  so  far:

A. T h e  o n e  I m e n t i o n e d  l a s t  w e e k  - a c o s t  p l u s  c o n t r a c t  on  

w h i c h  t h e  s o u r c e  o f  c o m p e t i t i o n  in t h e  b i d  is t h e  p r i c e  
in d o l l a r s  p e r  h o u r  o f  m a n  l a b o r  o n  t h e  job. T h e r e  is 

n o  l i m i t  on t h e  n u m b e r  o f  h o u r s  t o  b e  s p e n t ;

A  c o n t r a c t  in w h i c h  t h e  t o t a l  h o u r s  w i t h i n  w h i c h  t o  

p e r f o r m  t h e  p r o j e c t  a r e  set . T h e  c o n t r a c t o r  m u s t  p u t  in 
t h i s  m a n y  h o u r s  a n d  t h e n  b i d s  o n l y  o n  a t o t a l  p r i c e  in 
u-he s e n s e  of t h e  d o l l a r s  p e r  h o u r  f o r  m a n  in t h e  f i e l d  
t ; m e s  t h e  t o t a l  e s t a b l i s h e d  n u m b e r  o f  h o u r s  w h i c h  m u s t  

b e  w o r k e d .  N o t e  t h a t  in e a c h  o f  t h e  c a s e s ,  t h e  n u m b e r  
o f  h D u r s  to b e  w o r k e d  h a s  b e e n  s e t  m u c h  m u c h  h i g h e r  t h a n  
a n y  j n i o n  c o n t r a c t o r ' h a s  c o n s i d e r e d  n e c e s s a r y ;  a n d
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c u r r e n t l y  c a l l i n g  a p e r s o n  a r e s i d e n t  if he  m e e t s  the  S t a t e ' s  

d e f i n i t i o n  o f  h a v i n g  b e e n  in  t h e  S t a t e  f o r  t h i r t y  d a y s .  M a n y  

r e s i d e n t s  o n  t h e i r  p a y r o l l s  h a v e  a D e a d h o r s e  or  K u p a r u k  
a d d r e s s  b e c a u s e  t h e y  h a v e  b e e n  u p  t h e r e  o v e r  t h i r t y  days. 
T h e y  d o  n o t ,  h o w e v e r ,  h a v e  t h e i r  h o m e s  a n d  f a m i l i e s  in 

A l a s k a .  A  p e r s o n  w h o  d o e s  n o t  h a v e  h i s  h o m e  an d  f a m i l y  in 

A l a s k a  d o e s  n o t  g e n e r a l l y  c a s h  h i s  p a y c h e c k s  in A l a s k a .  In 

f a c t ,  a b o u t  a l l  t h a t  is p u r c h a s e d  b y  t h e  i n d i v i d u a l s  in t h e  

c a m p s  on  t h e  s l o p e  a r e  n a r c o t i c s  a n d  a l c o h o l  so t h a t  no  

i n d u s t r y  o r  m e r c h a n d i s e r  in  A l a s k a  g e t s  a n y  g a i n  f r o m  a n y  ' 
t u r n  o v e r  o f  the d o l l a r s  p a i d  t o  t h e s e  i n d i v i d u a l s ,  w i t h  th e 

p o s s i b l e  e x c e p t i o n  o f  t h e  p u s h e r s  a n d  t h e  p a c k a g e  l i q u o r  
s t o r e s .

E v e r y o n e  a c c e p t s  t h a t  a d o l l a r  p a i d  t o  a w o r k e r  w h o  l i v e s  in 
y o u r  c o m m u n i t y  w i l l  t u r n  o v e r  a c e r t a i n  n u m b e r  o f  t i m e s  

b e f o r e  it  f i n a l l y  c e a s e s  t o  b e  a f a c t o r  in t h e  c o m m u n i t y .  

F o u r  t u r n  o v e r s  is t h e  m i n i m u m  u s e d  in a n y  e c o n o m i c  e s t i m a t e .  

E l e v e n  t u r n  o v e r s  is  t h e  m a x i m u m .  S e v e n  o r  e i g h t  t u r n  o v e r s  
a r e  n o r m a l l y  c i t e d  i n  v a r i o u s  e c o n o m i c  s t u d i e s .  B e c a u s e  of  

t h e  h i g h e r  r a t e  o f  f e d e r a l  t a x  d u e  t o  p r o g r e s s  b r a c k e t s  a n d  
t h e  l a c k  o f  i n d u s t r y ,  w e  p r o b a b l y  s h o u l d  a c c e p t  t h a t  s e v e n  

t u r n  o v e r s  o f  a w a g e  d o l l a r  w i l l  b e  a l l  t h a t  o n e  c a n  s a f e t y  

a s s u m e  in  an  A l a s k a n  c o m m u n i t y .

4. L o o k i n g  at  m i s c e l l a n e o u s  s t a t i s t i c s  w h i c h  g o  to  b u t r e s s  t h e  

c u r r e n t  c r i s i s ,  I w i l l  l i s t  t h e s e  b y  s o u r c e  i n  t h e  h o p e s  o f  
m a k i n g  t h i n g s  e a s i e r .  T h e s e  a r e  n o t  n e c e s s a r i l y  l i s t e d  in 

o r d e r  o f  i m p o r t a n c e  t c  t h e  p r o p o s i t i o n  o r  m y  p r e f e r e n c e  f o r  
o n e  s o u r c e  o v e r  a n o t h e r .

A. T h e  J a n u a r y ,  1 9 8 5  i s s u e  of A l a s k a  E c o n o m i c  T r e n d s  p u t  
o u t  b y  t h e  S t a t e  D e p a r t m e n t  o f  L a b o r .  - P e r t i n e n t  
s t a t e m e n t s  s h o w  t h a t  a s  1 9 8 4  p r o g r e s s e d t h e  d o w n  t u r n  

in j o b s  a v a i l a b l e  in b o t h  t h e  c o n s t r u c t i o n  a n d  m i n i n g  
i n d u s t r y  h ad  a l r e a d y  b e g u n ,  w i t h  a c o n s t r u c t i o n  i n d u s t r y  

l o s s  o f  1 , 3 0 0  j o b s  a n d  m i n i n g  i n d u s t r y  l o s s  o f  200 job s.  
T h e r e  w i l l  b e  m o r e  r e f e r e n c e  t o  t h e  l o s s  o f  t h e  m i n i n g  

i n d u s t r y  iob s l a t e r  s i n c e  t h e  S t a t e  t r e a t s  o i l  a nd  g a s  

as a p p r o  m a t e l y  9 0 %  o f  t h e  m i n i n g  d o n e  in  A l a s k a .  T h i s  

b o o k  q u o t e s  t h e  1 9 8 4  a v e r a g e  e m p l o y m e n t  i n  m i n i n g  a t  

8 , 1 0 0  p e r s o n s .  S o m e  o f  t h e  l o s s  o f  j o b s  in t h i s  a r e a  is 
e x p l a i n e d  in q u o t e s  f r o m  l a t e r  s o u r c e s .  In t h e  c o n ­

s t r u c t i o n  a r e a ,  t h e y  n o t e  a t  p a g e  5, " N o  m a j o r  c o n­
s t r u c t i o n  a c t i v i t y  is p l a n n e d  in o i l  a n d  g a s  in 1 9 8 5 . "  
a n d  "A s i g n i f i c a n t  s u r p l u s  o f  r e s i d e n t i a l  a n d  c o m m e r c i a l  
s p a c e  is a l r e a d y  a v a i l a b l e  in t h e  t h r e e  m a j o r  c o m m u n i­
t i e s  in A l a s k a  a n d  (we a r e  n o w  o n  p a g e  6) S t a t e  s p e n d i n g  
is u n l i k e l y  t o  i n c r e a s e  f o r  c a p i t a l  p r o j e c t s . . . "
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E. T h e  fall,  1984 i s s u e  o f  t h e  C o m m u n i t y  R e s e a r c h  Q u a r t e r l y  

p u t  o u t  b y  t h e  F a i r b a n k s  N o r t h  S t a r  B o r o u g h  i n d i c a t e s  

t h a t  2 , 8 5 4  B o r o u g h  r e s i d e n t s  a r e  w o r k i n g  in c o n s t r u c t i o n  

a n d  a v e r a g e  $ 7 . 6 1  p e r  h o u r .  T h i s  is t h e  l a r g e s  s i n g l e  
c a t e g o r y  of e m p l o y m e n t  in t h e  F a i r b a n k s  N o r t h  S t a r  

B o r o u g h  a n d  it c o n s i s t s  o f  p e o p l e  in n o n - u n i o n  j o b s  

b e c a u s e  t h e y  w e r e  a l l  r e f e r r e d  t o  t h e i r  j o b  f r o m  t h e  

S t a t e  e m p l o y m e n t  s e r v i c e .  U n i o n  e m p l o y e e s  w i l l  c o m p r i s e  

a h i g h e r  n u m b e r  o f  p e o p l e  a c t u a l l y  w o r k i n g  in 1 9 8 4  a n d  
t h e i r  w a g e s  r a n g e  f r o m  $ 1 6 . 0 0  t o  $ 3 2 . 0 0  p e r  h o ur . T h i s  
g i v e s  o n e  a h a n d l e  o n  t h e  p a y  r e c e i v e d  b y  n o n - u n i o n  

c o n s t r u c t i o n  w o r k e r s  as  c o m p a r e d  w i t h  u n i o n  pay. T h i s  
c o m p a r i s o n  in t u r n  p r o v e s  t h a t  t h e s e  p e o p l e  a r e  n o t  a b l e  

t o  a d e q u a t e l y  s u p p o r t  t h e m s e l v e s  in t h e  F a i r b a n k s  

c o m m u n i t y .  (T h ey  e a r n  l e s s  t h a n  $ 4 0 0 . 0 0  p e r  w e e k  - a n d  

t h i s  is n o t  e n o u g h  t o  s u p p o r t  a f a m i l y . )  T h i s  a l s o  
d e m o n s t r a t e s  t h e  n u m b e r  o f  p e o p l e  w h o  a r e  b e i n g  b r o u g h t  

i n t o  a m a r g i n a l  e x i s t e n c e  b y  b e i n g  b r o u g h t  i n t o  t h e  n o n ­
u n i o n  c o n s t r u c t i o n  i n d u s t r y .

T a b l e  24 in t h i s  b o o k  c o n t a i n s  t h e  a m a z i n g  n o t a t i o n  t h a t  
in o i l  a n d  g a s  e x t r a c t i o n  d u r i n g  19 81  a n d  1 9 8 2  (big 

y e a r s  f o r  e n f o r c i n g  l o c a l  h i r e ) , t h e  o i l  c o m p a n i e s  

r e f u s e d  t o  d i s c l o s e  d a t a  o n  a d d r e s s e s  t o  t h e  S t a t e  t o  
d e f e n d  t h e  p r i v a c y  o f  t h e i r  e m p l o y e e s .  T h i s  is f o u n d  at 
p a g e  48 in T a b i c  24.

A s  fa r as B o r o u g h  w o r k e r s  a r e  c o n c e r n e d ,  m i n i n g  e m p l o y e d  

35 0  p e o p l e  in t h e  B o r o u g h  l a s t  y e a r  a n d  c o n s t r u c t i o n  

3 , 1 5 0  p e o p l e .  T h i s  s t a t i s t i c  c o n f u s e s  m e  a l i t t l e  

b e c a u s e  I a m  s u r e  t h a t  a c o u p l e  o f  t h e  large.r u n i o n s  

d i s p a t c h e d  n e a r l y  t h i s  m a n y  p e o p l e  d u r i n g  t h e  y e a r .  It 
p r o b a b l y ,  t h e r e f o r e ,  r e p r e s e n t s  y e a r  a r o u n d  jobs.

O n  p a g e  53, T a b l e  28, r e s i d e n t s  o f  t h e  B o r o u g h  e m p l o y e d  

in t h e  o i l  a n d  g a s  e x t r a c t i o n  i n d u s t r y  ( t h e r e  w e r e  9 o f  

them ) a v e r a g e  $ 3 , 7 3 2 . 0 0  p e r  m o n t h .  C o n s t r u c t i o n  w o r k e r s  
in h e a v y  c o n s t r u c t i o n  ( N o r t h  S l o p e )  a v e r a g e  $ 7 , 2 9 0 . 0 0  
p e r  m o n t h .

C. T h e  J a n u a r y ,  1 9 8 5  i s s u e  o f  A l a s k a  C o n s t r u c t i o n  a n d  O i l  
h a s  t h e  f o l l o w i n g  s t a t i s t i c s :  T h e y  i n d i c a t e  t h a t

c o n s t r u c t i o n  h a d  a " m o r e  m o d e r a t e  g r o w t h  c u r v e "  in 1 9 8 4  
a n d  t h a t  " A l a s k a  c o n t r a c t o r s  c a n  c o n t i n u e  t o  l o o k  
f o r w a r d  t o  d e m a n d  f r o m  t h e  p r i v a t e  s e c t o r  a s  l o n g  a s  t h e  
s t a t e ' s  e c o n o m y  c o n t i n u e s  t o  g r o w . "  T h e y  c i t e  v a r i o u s  

e c o n o m i s t s  t o  s a y  t h a t  c o n s t r u c t i o n  e m p l o y m e n t  t h r o u g h ­

o u t  t h e  S t a t e  w i l l  b e  s o m e w h e r e  b e t w e e n  1 1 , 0 0 0  a n d

1 5 , 0 0 0  jobs, w h i c h  is b a c k  t o  t h e  198] o r  e a r l y  1 9 8 2  
l e v e l .  A t  t h e  t i m e ' t h e i r  a r t i c l e  w a s  w r i t t e n ,  t h e y
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e x p e c t e d  a $ 1 . 2  b i l l i o n  S t a t e  b u d g e t  w h i c h  p r o d u c e s  

1 3 , 1 8 0  jobs. H o w e v e r ,  t h e  r e c e n t  o i l  c o s t  p r o b l e m s  h a v e  

c u t  t h i s  c o n s i d e r a b l y .  O n  T u e s d a y ' s  I n t e r i o r  D e l e g a t i o n  

c o n f e r e n c e ,  D o n  B e n n e t t  i n d i c a t e d  t h a t  h e  f e l t  a 
$ 5 0 0 , 0 0 0 , 0 0 0  c u t  w a s  in o r d e r .  T h i s  w i l l  p r o b a b l y  c o m e  

m o s t l y  t h r o u g h  p r o j e c t s  l e t  b y  DO T.  O n  t h e  p e t r o l e u m  

s i d e ,  t h e  s t a t i s t i c i a n s  a r e  a l l  b e f u d d l e d  b y  t h e  c o n ­

t i n u a l  d r i l l i n g  b e i n g  d o n e  b y  t h e  o i l  c o m p a n i e s  on  t h e  

N o r t h  S l o p e .  T h e y  h a d  e x p e c t e d  a c t i v i t y  to  d r o p  off. 
T h i s  is  a b i g  u n k n o w’n f a c t o r  a t  t h i s  p o i n t ,  b u t  a p p a r - ' 

e n t l y  t h e  m u k l u k  e x p e r i e n c e  d i d  n o t  c u t  i n t o  t h e  p l a n n e d  

e x p l o r a t i o n  f o r  o i l .  E x x o n  b e l i e v e s  t h a t  46% of th e  o i l  
r e m a i n i n g  to b e  f o u n d  in t h e  e n t i r e  U n i t e d  S t a t e s  w i l l  
b e  f o u n d  in A l a s k a .  A r c o  h a s  m a n y  p r o j e c t s  o n  t he  b o a r d  

t o  e n h a n c e  t h e  p e r c e n t a g e  o f  r e c o v e r y  f r o m  a n  oi l p o o l .  

Sohic- p l a n s  t o  s p e n d  $2 b i l l i o n  in t h e  n e x t  f e w  y e a r s  o n  

N o r t h  S l o p e  p r o j e c t s .  T h i s  is a c o n c r e t e  s u m  t h a t  w i l l  
b e  t h e  s u b j e c t  o f  t h e  d e b a t e  b e t w e e n  l o c a l  h i r e  an d f r e e  

m a r k e t  hi re ,  a s  w e l l  as a l l  t h e  f a c t o r s  m e n t i o n e d  a b o v e .

D. O i l  & G a s  J o u r n a l  f o r  J a n u a r y  28, 19 85. - T h e s e  a r e
i n t e r e s t i n g  p r o d u c t i o n  s i d e l i g h t s  w h i c h  c a n  b e  i n t e r e s t­

i n g  t o  t h r o w  in. In 19 7 0,  o i l  w e l l s  in t h e  U n i t e d  

S t a t e s  w e r e  p r o d u c i n g  9.11  m i l l i o n  b a r r e l s  p e r  day. 

T h e n  c a m e  t h e  A r a b  o i l  e m b a r g o ,  e t c . ,  a n d  w e  t r i e d  t o  
b e c o m e  n o n r e l i a n t  o n  f o r e i g n  o i l .  C u r r e n t l y ,  U.S . w e l l s  
a r e  p r o d u c i n g  8 . 7 1  m i l l i o n  b a r r e l s  p e r  d a y .  T h e  i m p o r t s  

o f  f o r e i g n  o i l  b o t t o m e d  o u t  in 1 9 8 2  a n d  a r e  b e g i n n i n g  to 

c l i m b  b a c k  up , b u t  t h e y  d i d  d r o p  s u b s t a n t i a l l y  f r o m  t h e  
1 9 7 0  l e v e l .  T r a n s l a t e d ,  t h i s  m e a n s  w e  a r e  u s i n g  m u c h  

l e s s  o i l  n o w  t h a n  w’e w e r e  i n  1 9 70.  A l a s k a n  o i l  p r o d u c ­

t i o n  h a s  g o n e  a s  f o l l o w s :  I n 1 9 7 0  - . 08 3 b i l l i o n  

b a r r e l s ;  1 9 7 5  - .07 b i l l i o n  b a r r e l s ;  1 9 8 0  - .591 b i l l i o n  
b a r r e l s ;  1 9 8 2  - .627  b i l l i o n  b a r r e l s ;  e s t i m a t e d  1 9 8 5  - 
.58 b i l l i o n  b a r r e l s ;  e s t i m a t e d  1 9 9 0  - .56 b i l l i o n

b a r r e l s ;  e s t i m a t e d  1 9 9 5  - .54 b i l l i o n  b a r r e l s ;  a n d  

e s t i m a t e d  y e a r  2 0 0 0  - .53 b i l l i o n  b a r r e l s .  D u r i n g  t h e  
p e r i o d  f r o m  n o w  t h r o u g h  t h e  y e a r  2 0 00 , w e  w i l l  d i s c o v e r  

.1 b i l l i o n  b a r r e l s  o f  o i l  p e r  y e a r  in n e w  r e s e r v e s .

E. O i l  & G a s  J o u r n a l  f o r  J a n u a r y  1, 1985.  - T h i s  o u t l i n e s  

t h e  p r o p o s e d  t a p s  s e t t l e m e n t  w h e r e b y  A r c o  w o u l d  r e d u c e  
t h e  t a r i f f  f o r  t r a n s p o r t i n g  o i l  t h r o u g h  t h e  p i p e l i n e .  

A r c o  o w n s  20 % o f  t h e  o i l  p r o d u c t i o n .  T h e  r e d u c t i o n  o f  
t h e  t a r i f f  w i l l ,  o f  c o u r s e ,  b r i n g  t h e  w e l l  h e a d  p r i c e  
up .  T h e  s e t t l e m e n t  p r o p o s e s  a f l a t  p a y m e n t  o f  $50 
m i l l i o n  an d  it w i l l  i n c r e a s e  t h e  v al ue " o f  t h e  o il  
e x t r a c t e d  f o r  A r c o ,  w h i c h  v a l u e  is t a x a b l e .  T h e  e f f e c t  

o n  A r c o  w i l l  b e  a $ 23  m i l l i o n  p e r  y e a r  i n c r e a s e  so t h a t  
t h e  t o t a l  e f f e c t  o n  a l l  t h e  o i l  c o m p a n i e s  w i l l  b e  a $ 1 1 5
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m i l l i o n  a y e a r  i n c r e a s e  i n  t a x e s .  T h i s  is p r o b a b l y  
o n e - s i x t h  of t h e  a m o u n t  o f  t h e  t a r i f f  r e d u c t i o n .

F. T h e  A l a s k a  R e v i e w  o f  S o c i a l  & E c o n o m i c  C o n d i t i o n s  f o r  

S e p t e m b e r ,  19 8 4.  - T h e y  d i d  a s t u d y  o f  A l a s k a n  c o s t s  o n  

l a r g e  c o n s t r u c t i o n  p r o j e c t s .  T h e y  c o m p a r e d  t h e m  w i t h  

c o S w S  t h r o u g h o u t  t h e  U n i t e d  S t a t e s ;  B o s t o n  b e i n g  e q u a l  

t o  100. It is i n t e r e s t i n g  t o  n o t e  t h a t  t h e  c o s t s  in 
A n c h o r a g e  a nd  F a i r b a n k s  w e r e  i d e n t i c a l ;  1 4 6  f o r  l a b o r  
a n d  145 for m a t e r i a l s ,  s o  t h a t  o u r  l a b o r  a n d  m a t e r i a l  
i n c r e a s e  in p r i c e s  o v e r  t h e  l o w e r  48 is b a s i c a l l y  

i d e n t i c a l .  It a l s o  p o i n t s  o u t  t h a t  t h e  S t a t e  p a y  
d i f f e r e n t i a l  of  1 4 . 9 %  b e t w e e n  h e r e  a n d  A n c h o r a g e  a n d  t h e  

U n i v e r s i t y ' s  p a y  d i f f e r e n t i a l  o f  10% b e t w e e n  h e r e  a n d  
A n c h o r a g e  is n o t  p a r a l l e l e d  b y  h e a v y  c o n s t r u c t i o n  c o s t s .  
T h e  r e a s o n ,  o f  c o u r s e ,  is t h a t  t h e  h e a v y  c o n s t r u c t i o n  

c o s t s  in the p a s t  ( w h i l e  t h e  f i e l d  w a s  s t i l l  b a s i c a l l y  

a l l  u n i o n )  w e r e  n o  h i g h e r  in t h e  w o r k  d o n e  o u t  o f  

F a i r b a n k s ,  n a m e l y  P r u d h o e  B a y ,  t h a n  t h e y  w e r e  a c t u a l l y  
in A n c h o r a g e .

T h i s  i s s u e  is k i n d  o f  i n t e r e s t i n g  b e c a u s e  t h e y  p o i n t e d  

o u t  t h a t  the m e d i a n  h o u s e h o l d  i n c o m e  i n  t h e  U.S . i s  

$ 1 6 , 8 4 1 . 0 0 .  In A l a s k a ,  i t  is $ 2 5 , 2 8 0 . 0 0  o r  1 5 0 %  o f  t h e  

U. S .  a v e r a g e .  H o w e v e r ,  o w n e r s  o f  h o m e s  in A l a s k a  m a k e  

1 9 3 %  o f  the U . S .  a v e r a g e  o r  $ 3 2 , 5 6 1 . 0 0  p e r  h o u s e h o l d .  
R e n t e r s ,  on t h e  o t h e r  h a n d ,  m a k e  o n l y  1 0 4 %  o f  t h e  U . S .  

a v e r a g e  o r  $ 1 7 , 4 9 1 . 0 0  p e r  h o u s e h o l d .  In  o t h e r  w o r d s ,  
t h e  p e o p l e  w h o  a r e  t h e  c o n s t r u c t i o n  w o r k e r s  i n  1 9 8 3  a n d  

u p  t o  t h e  m i d d l e  o f  1 9 8 4  w h o  a r e  m o s t l y  u n i o n  m a k e  a 

g o o d  h i g h  w a ge . T h e  p e o p l e  w h o  h a v e  t a k e n  t h e  n o n - u n i o n  
j o b s  a r e  the r e n t e r s  (a m a j o r i t y  o f  t h e m )  a n d  m a k e  iruch 
m u c h  less .

A s  l o n g  a s  w e  a r e  o n  t h e s e  s t a t i s t i c s ,  i t ' s  i n t e r e s t i n g  
to  n o t e  t h a t  t h e  p e r  c a p i t a  i n c o m e  in B a r r o w  is 1 9 3 %  o f  

t h e  U . S .  a v e r a g e  a n d  t h a t ' s  t h e  h i g h e s t  in t h e  U . S .  
F a i r b a n k s  o c c u p a n t s  m a k e  o n l y  9 3 %  o f  t h e  A l a s k a  a v e r a g e .  

N o r t h  S l o p e  r e s i d e n t s ,  s u c h  a s  t h e y  a r e ,  m a k e  1 2 3 %  a' i 

t h e y  a r e  t i e d  w i t h  J u n e a u  in t h i s  r e g a r d .  T h e  h i g h e s t  
p e r  c a p i t a  i n c o m e  in t h e  S t a t e  is in t h e  B r i s t o l  B a y  

a r e a .  T h i s  is n o t ,  h o w e v e r ,  c o m p a r e d  w i t h  n a t i o n a l  
a v e r a g e s .

G. T h e  A l a s k a  J o u r n a l  o f  C o m m e r c e  f o r  D e c e m b e r  ]7, 19 8 4 .  - 
H e r e  is s t a t e s  t h a t  in 1 9 7 4 ,  o i l  e m p l o y e d  3 , 0 0 0  p e o p l e  
in A l a s k a .  In 1 9 8 4 ,  t h e y  e m p l o y e d  t h r e e  t i m e s  t h a t  m a n y  

a n d  p o i n t  o u t  t h a t  a g r e a t  d e a l  o f  the t a k i n g  o f  s e a ­
s o n a l i t y  o u t  o f  t h e  e m p l o y m e n t  m a r k e t  is d u e  t o  t h e  
A l a s k a  O i l  & G a s  I n d u s t r y .  B e c a u s e  t h e  1 9 7 4  f i g u r e s



w e r e  b e f o r e  t r a n s - A l a s k a  p i p e l i n e  a n c  t h e  198 4 f i g u r e s  
a r e  w i t h  it r u n n i n g  f u l l  f o r c e ,  w e  c a n  s e e  t h a t  r o u g h l y

6 , 0 0 0  p e o p l e  a r e  e m p l o y e d  b y  t h e  c o m p a n i e s  as t h e i r  
o p e r a t o r s  o f  t h e  p i p e l i n e .

T h e s e  c o m p a n i e s  ( t h e r e  a r e  21 o f  t h em)  errr.1 o y e e  a c t u a l l y  
6 , 1 4 1  p e o p l e .  T h e y  o c c u p y  3 , 0 0 0 , 0 0 0  s q u a r e  f e e t  o f  

s p a c e  at a c o s t  o f  $7 m i l l i o n .  T h e i r  w a g e  p a c k a g e  is 

$ 4 5 0  m i l l i o n .  T h e y  p u r c h a s e  $ 9 . 1 3  m i l l i o n  in g o o d s  a n d  
e x p e n d  $ 1 . 3 7  b i l l i o n  o n  c a p i t a l  i m p r o v e m e n t s  a n n u a l l y . '  

A c c o r d i n g  t o  t h e s e  s t a t i s t i c s  r e l e a s e d  b y  t h e  A l a s k a  O i l  

& G a s  I n d u s t r y ,  t h e s e  6 , 1 4 1  p e o p l e  a v e r a g e  13.4  y e a r s  in 

th e  p e r i o d  o f  t i m e  t h e y  h a v e  l i v e d  in A l a s k a .  N i n e t y -  

t h r e e  p e r c e n t  o f  a l l  f i r m s  i n  A l a s k a  d e a l  w i t h  t h e  o i l  
c o m p a n i e s  a n d  t h e  a v e r a g e  o f  t h e i r  e m p l o y e e s  is 1 3 . 5  
y e a r s  in A l a s k a .  T h e  a v e r a g e  A l a s k a n  h a s  b e e n  in A l a s k a  

1 6 . 2  y e a r s .  W e  n e e d  t o  c o m p a r e  t h i s  w i t h  t h e  s l o p e  

c o n s t r u c t i o n  w o r k e r s  t h a t  a r e  c o n s i d e r e d  r e s i d e n t s  a f t e r  
t h e y ' v e  b e e n  h e r e  t h i r t y  d a y s  a n d  m a n y  o f  t h e m  do  n o t  

l i v e  in A l a s k a  a t  a l l .  T h e y  s i m p l y  f l y  o u t  w i t h  t h e i r  
m o n e y .

T h e  J a n u a r y  7, 1 9 8 5  i s s u e  o f  A l a s k a  J o u r n a l  o f  C o m m e r c e  

g o e s  i n t o  d r i l l i n g  p l a n s  f o r  d e v e l o p m e n t  o n  t h e  N o r t h  

S l o p e  a n d  i t ' s  p r o b a b l y  e a s i e s t  t o  s a y  t h a t  t h e y  a r e  
f a n t a s t i c .

T h e  A l a s k a  E c o n o m i c  R e p o r t  f o r  O c t o b e r  25, 1 9 8 4  p o i n t s  

o u t  t h a t  t h e r e  h a s  b e e n  a s i z e a b l e  c u t b a c k  in o i l  
c o m p a n y  e m p l o y e e s  d u r i n g  1 9 84 .

A l a s k a  C o n s t r u c t i o n  a n u  u i l  f o r  N o v e m b e r ,  1 9 8 4  i n d i c a t e s  
t h a t  $ 1 3  b i l l i o n  h a s  b e e n  s p e n t  i n t h e  P r u d h o e  B a y  f i e l d  
a n d  $ 1 7  b i l l i o n  m o r e  w i l l  b e  s p e n t  t h e r e .  I n  t h e  

K u p a r u k  f i e l d ,  $5 b i l l i o n  h a s  b e e n  s p e n t  s o  f a r  a n d  m o s t  

o f  t h e  d e v e l o p m e n t  i s  y e t  t o  g o .  In  t h e  M i l n e  P o i n t  
f i e l d ,  $ 3 1 2  m i l l i o n  o f  a $ 7 8 7  m i l l i o n  d e v e l o p m e n t  c o s t s  

a r e  u n d e r w a y .  T h e  c o s t s  o f  l i n k i n g  t h e  f i e l d ,  p u m p i n g  
s t a t i o n s ,  e t c . ,  h a v e  n o t  y e t  b e e n  e s t i m a t e d .  O n  t h e  
L i s b u r n  f i e l d ,  t h e y ' v e  s t a r t e d  o n  a $2 m i l l i o n  d e v e l o p ­
m e n t .  T h e r e  w i l l  u n d o u b t e d l y  b e  m o r e  m o n e y  t o  b e  s p e n t  

t h e r e .  O n  t h e  C o o l  W e s t  S a k ,  o n l y  a b o u t  $7 5  m i l l i o n  

h a v e  b e e n  s p e n t  so  far. O n  t h e  E n d i c o t  f i e l d ,  t h e r e  is 
n o  r e a l  e s t i m a t e .  $ 2 . 0 6  b i l l i o n  w o u l d  b e  a g u e s t i m a t e  
a s to  w h a t  h a s  b e e n  d o n e .  T h e r e  is $ 5 5 . 4  m i l l i o n  

w a i t i n g  for p e r m i t  c l e a r a n c e .  O n  t h e  U g n u  f i e l d ,  w h i c h  
o v e r l a p s  W e s t  S a k  a n d  K u p a r u k ,  w e  r e a l l y  d o  n o t  k n o w .  
T h e y  w i l l  p r o b a b l y  u s e  t h e  W e s t  S a k  a n d  K u p a r u k  i n f r a ­
s t r u c t u r e s  w h e n  t h e  t i m e  c o m e s .  T h i s  d o e s  n o t  t a k e ,  o f  
c o u r s e ,  i n t o  a c c o u n t  t h e  f o r t h c o m i n g  N a v a r i n  E a s i n ,



T o m  S n a p p  ( ( (
A l l  A l a s k a  K e e n l y  
P a g e  8
F e b r u a r y  13, 1 98 5

St. G e o r g e ,  N o r t o n  S o u n d ,  D i a p i r ,  a n d  U n n a m e d  B e a u f o r t  
S e a  f i e l d s .

5. T h e  m o s t  i n t e r e s t i n g  s t a t i s t i c s  1 w a s  a b l e  t o  c o m e  u p  w i t h  

w e r e  t h e  r e s u l t  o f  a s u r v e y  a m o n g  b u i l d i n g  t r a d e s  u n i o n s  in 
F a i r b a n k s .  O f  n i n e  u n i o n s  I s u r v e y e d ,  e a c h  p r o v i d e d  m e  w i t h  

t h e  b e s t  e s t i m a t e  t h e y  c o u l d  g i v e  f o r  t h e  f o l l o w i n g  f i g u r e s :  

F i r s t  q u e s t i o n ,  " O f  t h e  w o r k  n o w  b e i n g  d o n e  i n  y o u r  c r a f t  o n  

t h e  N o r t h  S l o p e ,  w h a t  p e r c e n t  o f  t h a t  w o r k  is u n i o n  a n d  w h a t  
p e r c e n t  n o n - u n i o n ? "  F o u r  c r a f t s  i n d i c a t e d  a b a s i c  5 0 / 5 0  *

s p l i t .  In o n e  c r a f t ,  t h e  s p l i t  w a s  60 % u n i o n  t o  40% n o n­

u n i o n .  T w o  c r a f t s  i n d i c a t e d  1 0%  u n i o n  t o  90% n o n - u n i o n  a n d  
t w o  c r a f t s  i n d i c a t e d  j 0% u n i o n  t o  7 0%  n o n - u n i o n .  S e v e r a l  o f  
t h e  u n i o n s  a d d e d  e x t r a  e x a m p l e s  o n  a p r o m i s e  o f  a n o n i m i t y  

s u c h  as a s h o p  t h a t  h a s  13 a n d  s o m e t i m e s  14 u n i o n  m e n  in it 

w’h i c h  is n e x t  d o o r  t o  a s h o p  s t a f f e d  b y  r o u g h l y  40 n o n - u n i o n  

m e n .  T h e y  e a c h  h a v e  e q u a l  d u t i e s  a n d  p e r f o r m  a n  e q u a l  a m o u n t  

o f  w o r k .  T h i s  s i m p l y  m e a n s  t h a t  b e c a u s e  o f  t h e  c o m p e t i t i o n  
t h a t  is g o i n g  on, u n i o n  m e n  a r e  p u t t i n g  o u t  a s  m u c h  p r o d u c ­
t i v i t y  a s p o s s i b l e .

T h e  s e c o n d  q u e s t i o n  h a d  t o  d o  w’i t h  o u r  i n t e l l i g e n c e  p r o g r a m  
a n d  a s k e d ,  " O f  t h e  n o n - u n i o n  c o n t r a c t o r s  in y o u r  c r a f t ,  w h a t  

p e r c e n t  o f  t h e i r  e m p l o y e e s  a r e  A l a s k a n  r e s i d e n t s ? "  T w o  

c r a f t s  i n d i c a t e d  a 5 0 / 5 0  s p l i t ;  o n e  i n d i c a t e d  n o  l o c a l  
r e s i d e n t s  h i r e d  a f t e r  r e v i e w i n g  t h e  p a y r o l l  r e c o r d s  o f  t h e  

u n i o n  c o n t r a c t o r  in t h e i r  a r e a ;  o n e  c r a f t  i n d i c a t e d  20%; t w o  
c r a f t s  i n d i c a t e d  30%; o n e  c r a f t  i n d i c a t e d  40% a n d  t w o  c r a f t s  

i n d i c a t e d  9 0 %  so t h a t  t h e r e  is a s i z e a b l e  s p r e a d .  T h e  

f i g u r e s  s e t  o u t  b e f o r e  a b o u t  t h e  d i f f e r e n c e  in w a g e s  m a k e  a l l  

o f  t h i s  m o r e  c l e a r  a n  e c o n o m i c  i m p a c t .  O u r  b i g  p r o b l e m  c o m e s  
w i t h  d e t e r m i n i n g  w h a t  is a l o c a l  r e s i d e n t .  M a n y  p e o p l e  a r e  

g i v i n g  A l a s k a n  a d d r e s s e s .  F o r  i n s t a n c e ,  m a i n t a i n i n g  t h a t  
t h e y  a r e  r e s i d e n t s  of D e a d h o r s e  o r  K u p a r u k  b e c a u s e  t h e y  h a v e  
b e e n  in t h e  S t a t e  a t  t h a t  l o c a t i o n  t h i r t y  o r  m o r e  da y s .  T h i s  

d o e s  n o t  s e e m  q u i t e  r i g h t  a n d  p r o b a b l y  w i l l  n o t  s t a n d  s c r u t­
i n y .

I h o p e  a l l  t h i s  h e l p s  o u t .  P l e a s e  c a l l  m e  if y o u  h a v e  q u e s t i o n s .

S i n c e r e l y ,

A R T H U R  L Y L E  R O B S O N ,  A t t o r n e y  for 

U . A .  L o c a l  37 5  a n d  Its M e m b e r s

A L R :C L M  

E n c l o s u r e
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ALASKA HIRE W B O T C -2 6 -S 5

ONE OF ALASKY'S M R  PHOBLETTS -  LARGE NUMBER OF NON-RESIDETJTS P P L  IN AK 
INDUSTRIES WHILE ALASKANS ARE UNE'PLOYED

WHILE ALASKA HAS ONE OF THE HIGHEST U N P P L O m r  RATES III U .S .

PUTS A TREMENDOUS BURDEN ON THE STATE AND ALSK/Y'S PERMANENT POPULATION

PARTICULARLY SERIOUS IN CONSTRUCTION INDUSTRY WHICH ACCTS FOR 10 I  o f E T O T  IN-STATE 
BUT ACCTS FOR 30 7, OF U f C T U W B f T  BENEFITS PAID OUT

PATTERN OF HIGH PERCENTAGE OF NONRESIDENT BPLQY'tNT IN BOTH PRIVATE AID 
PUBLIC CONSTRUCTION.

ESP. OF LATE, APPARENT CONCERTED EFFORT AT UNION BUSTING BY SORE OF THE 
‘ MAJOR O IL  COMPANIES AND THEIR  AFFILIATED COMPANIES AND THIS ENTAILS 

USE OF NON ALASKA WORKERS

AS SERIOUS, IS  THE USE OF NON_RESIDENTS ON PUBLICLY FUHOEO COIISTR PORJECTS.
STATE HAS SPBJT BILLIONS OF DOLLARS PUBLIC WORKS, DESIGNED IN PART TO DEAL 

WITH AK"S UNEMPLOYMENT -  ONLY TO S E  AN INFLUX QF NON RES, WORKERS 
D EEA T  THIS PURPOSE

COURTS HAVE BEEN DEALING WITH THE ISSUE QF LOCAL HIRE.
COURT DECISIONS, BOTH STATE A'ffl FEDERAL, HAVE BE0I INTERMITTENT A'ffl CONFUSING 
HOWEVER, A STANDARD FOR AN ACCEPTABE LOCAL HIRE LAW IS  EMERGING

COURTS ARE CONCERNED ABOUT THREE FACTORS:

(attached)

CURRENT ALASKA HIRE LAW ( AUTHORED BY JOJO 19S3) IS 'CRY GOOD. IT  DEALS ONLY 
WITH PUBLICLY FUNDED CONSTRUCTION AND IS  NARROWLY TAILORED TO ADDRESS A 

PARTICULAR EV IL ,
HOWEVER, THE LAW DOES NOT INCLUDE A FINDINGS SECTION ID E N T IF Y IN G  AND DOCUM ENTING 

TH E REASONS P R EFER EN CE FOR STATE R ES ID EN T S  IS  NECESSARY,
SR 10 1 nnFQ  t h a t  AK I AM NOO IN  rnU P T  CMAII  FNRF RR 10 1



FLOOR MOTES: INTRODUCTION OF SB 191

EMPLOYMENT PREFERENCE (LOCAL HIRE)

ALASKA NEEDS A LAW PROTECTING LOCAL HIRE THAT CAN MEET A CONSTITUTIONAL 
CHALLANGE.

COURT DECISIONS, BOTH STATE AND FEDERAL, HAVE BEEN INTERMITTENT AND 
CONFUSING.

A STANDARD FOR AN ACCEPTABLE LOCAL HIRE LAW HAS EMERGED.

TRADITIONALLY, WHEN THE COURT LOOKS AT A STATES LOCAL HIRE LAW THEY 
CONSIDER:

1. WHETHER THE PROBLEM IS IDENTIFIED AND DOCUMENTED:

(HIGH UNEMPLOYMENT IN ALASKA, PARTICULARLY IN 

THE CONSTRUCTION INDUSTRY).

2. WHETHER THE CLASS OF PERSONS BEING DISCRIMINATED AGAINST HAVE 

BEEN IDENTIFIED AS A PARTICULAR EVIL. (IN THIS CASE, 

NON-RESIDENTS COMPETE WITH ALASKANS FOR A LIMITED NUMBER OF 
JOBS, CONTRIBUTING TO OR CAUSING OUR HIGH UNEMPLOYMENT RATE)

3. WHETHER THE REMEDY FOR THE PROBLEM (I.E. LOCAL HIRE LAWS) IS 

NAROWLY TAILORED TO FIT THE PARTICULAR PROBLEM IDENTIFIED

 ̂ BY THE STATE AND IS THE MOST APPROPRIATE AND LEAST INTRUSIVE
) METHOD OF ADDRESSING THE PROBLEM.

OUR CURRENT ALASKA HIRE LAW (AUTHORED BY SENATOR JOSEPHSON AND PASSED IN 

1983) IS A GOOD ONE. IT DEALS ONLY WITH PUBLICLY FUNDED CONSTRUCTION 
PROJECTS AND IS NARROWLY TAILORED TO ADDRESS A PARTICULAR EVIL.

THE ONLY ADDITION WE COULD MAKE TO OUR CURRENT LAW IS A FINDINGS SECTION 

IDENTIFYING AND DOCUMENTING THE REASONS THE LAW IS NECESSARY.

THAT IS WHAT SB 191 WILL DO.

PUBLIC HEARINGS ON SB 191 WILL CREATE A RECORD OF TESTIMONY FURTHER 

DEFINING THE BURDEN ON THE STATE THAT NON-RESIDENT HIRE CREATES.

PUBLIC TESTIMONY WILL REVEAL THAT THE STATE HAS TAKEN EXTRAORDINARY 
STEPS TO ADDRESS OUR UNEMPLOYMENT PROBLEM, INCLUDING FUNDING MASSIVE 

PUBLIC WORKS PROJECTS, ONLY TO SEE CUR PURPOSE DEFEATED BY AN INFLUX OF 
NON-RESIDENT WORKERS TO FILL THOSE CONSTRUCTION JOBS.
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C O M M E N T A R Y HB-276

The 700% Solution-—A Billion Dollar Ripoff
By Paul J. And iow s

(A commentary in the April I 9 S 0  edition 
of Government Executive addressed the 
issue of the high cost of architecl-engineer 
services in Federal contracts. Thefollowig 
opinion!commentary is an update on that 
same issue and was submitted by a long­
time ( 1 9 4 6 - 1 9 7 3 )  Federal employee who 
is now retired from Government sendee 
but retains a strong interest in Federal 
expenditures. An attorney, Mr. Andrews 
spent much of his Federal service in the 
areas of supply, contracts, claims and 
compliance.)

O n e  of the obvious ways to reduce the 
federal deficit is to reduce the outlay of 
funds for federal procurement; and an im­
portant procurement technique to reduce 
prices is by competitive bidding or nego­
tiation. On August 11, 1983, President 
Reagan called on the heads of depart­
ments and agencies to increase price com­
petition in the $160 billion spent annual­
ly in federal procurement and restrict the 
use of noncompetitive procurement. As 
a part of its deficit reduction package, 
both houses of Congress drafted a “com­
petition in contracting" bill (S. 338 and
H.R. 5184).

The one exception, in the latter bill, to 
more “fair and open competition” is the 
procedures in the Brooks Act (sponsored 
by Rep. Jack Brooks and passed on Oc­
tober 27,1972), which forbids price com­
petition for architect-engineer (A/E) ser­
vices. A/E fees in federal procurement 
total about $5 billion annually. In the 
“Deficit Reduction Act of 1984” (P.L. 
98-369, enacted July 18, 1984), which 
combined the two bills, the Federal Pro­
perty Act was amended to provide (sec. 
309 (b)) that—"the term ‘competitive 
procedures' means procedures under 
which an executive agency enters into a 
contract pursuant to full and open com­
petition. Such terms also includes—

(1) procurement of architectural or 
engineering services cond"cted in ac­
cordance with title IX of tnis Act (40 
U.S.C. 541 et seq) [the Brooks Act]”. 
On April 25, 1978, antitrust action 

against the A/E industry (National Soci­
ety of Professional Engineers v. U.S.) 
culminated in the Supreme Court's deci­
sion that the traditional method of select­
ing A7Es without comparison of prices

was a "frontal assault on the basic policy” 
of the Sherman Anti-trust Act. But by 
then the A/E code of ethics prohibiting 
comparison of prices had been written 
into law (the Brooks Act, dated October 
27, 1972).

The current NSPE Code of Ethics (as 
revised, July 1981) rescinds section 11(c) 
of its previous code, recognizing the 
Supreme Court decision, and permits 
price negotiation for A/E services. The 
private client may now compare prices of­
fered by competing A/£s; but the federal 
government client is forbidden by the 
Brooks Act from making price compari­
sons. The new NSPE Coda also notes 
that “Engineers and firms may indi­
vidually refuse to bid for engineering ser­
vices. Clients are not required to seek 
bids for engineering services . . .  State 
registration board rules ô  professional 
conduct, including rules pn ‘.ibiting com­
petitive bidding for engineering services, 
are not affected and remain in full force 
and effect." As we shall observe later, the 
absence of price comparison results in a 
600 to 700 per cent price spread in the 
cost of A/E services. In other words, the 
Brooks Act alone insures that A/E ser­
vices which could be obtained for $50,000, 
will cost the federal government as much 
as $350,000.

A survey of the largest construction 
firms in the east revealed a definite move 
toward price comparison in the A/E selec­
tion process. Joe Wood of Marriott Cor­
poration said that for the design of hotels 
and facilities around the world they ask 
for A/E design proposals with prices, 
then select the proposals in the lower half 
of the price range and negotiate with the 
best qualified A/E. Alan Brangman said 
Oliver T. Carr Co. was paying time and 
service rates for A/E services but found 
the costs so high that the project man­
agers are now going into the market 
place to expand the pool of eligible A/Es 
and to negotiate lump sum prices with all 
A/Es qualified for the particular design 
job. Steve Hayes, Project Manager for 
the Washington-Baltimore area for Cabot 
and Forbes, who construct multi-story of­
fice buildings, said they use Skidmore, 
Owings and Merril as the A/E for their 
largest buildings; but in suburban areas 
(for .designs of smaller facilities) a 
feasibility design is developed, a pool of

qualified A/Es is selected and price is 
negotiated with all of them. The con­
sensus was that price comparison for A/E 
services is the definite j-end—in order to 
reduce costs of design work and continue 
to obtain highly qualified A/Es.

In its December 1972 report, the Com­
mission on Government Procurement 
recommended price competition as a 
“non-dominant factor” in selections of 
A/Es. Congressman Brooks, in the ensu­
ing 12 years has never sought review of 
the Brooks Act, although for most of 
these years he has been in a prime posi­
tion, as Chairman of the House Govern­
ment Operations Committee, to do so. He 
has repeatedly stated that the Act calls 
for 'fair and reasonable” prices and if 
administration of A/E procurement fails 
to curb excessive profits, it is not his 
concern, beccion 2753 of the recently en­
acted Deficit Reduction Act of 1984 final­
ly calls for a study of all factors in the 
procurement with recommendations from 
the Office of Federal Procurement Pol­
icy (OFPP), where the survey will be 
conducted.

In Auguot, 1983, the Inspector General 
of the Department of Transportation 
published an investigative report in which 
he reviewed 102 A/E grant-funded con­
tracts and concluded that there had been 
a loss of tens of millions of dollars to the 
American taxpayer. Fifty three percent 
of the contracts were entered into 
without the benefit of adequate cost 
estimates and analyses of A/E costs and 
68 percent of the contracts were not suf­
ficiently documented to show that reason­
able prices were obtained. Ten of the con­
tracts showed a price spread of 7 to 733 
percent for the same services. Frank 
Musica, Washington Counsel for the 
American Society of Civil Engineers, ex­
plained that price spreads of $50,000 to 
$300,000 (600 percent) were not unusual 
for A/E proposals on the same project 
because the federal agencies were unable 
to define adequately the scope of work. 
The anomaly in this assertion is that 
federal agencies also claim they cannot 
define adequately the scope of work for 
a particular project for the purpose of 
price comparison among the three best 
quailed A/Es selected. Having said that, 
the agency immediately enters into a con­
tract with the best qualified A/E in which
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scope of work is defined sufficiently to 
measure the A/E's performance.

The significance of the price spread is 
that so much of A/E design work is re­
petitive (such as rooms and other space 
units in a building) that prices paid in the 
■'ast become the basis for estimates by 
the government or the client for future 
design projects. Prices near the top of the 
600 to 700 percent spread, therefore, 
create a plateau estimated price for 
future projects. If the three best qualified 
A/Es are permitted to offer prices for 
comparison by the client, and the plateau 
price offered by the best qualified A/E is 
at the top of the 700 spread, the prices 
offered by the other two best qualified 
A/Es could introduce competition at the 
300 percent and 100 percent level. The 
A/E industry price fixing rate schedu,-s, 
of course, keep prices at the 700 level. 
And if over 98% of A/E contracts are 
awarded by the federal government to 
the best qualified A/E at the 700 level the 
inflationary trend in prices is obvious. 
Notwithstanding this inflationary trend, 
in the 12 years that the Brooks Act has 
been in effect, no effort has been made 
by the Federal Government to survey the 
prices for A/E services.

The absence of requirements for com­
petitive price negotiation in the A/E 
selection process is the crux of the pro­
blem of excessive profits. The DOT audit 
found that “in 36 percent of the 102 A/E 
contracts reviewed, available evidence 
indicated that A/E firm proposals were 
apparently accepted without analysis or 
efforts to negotiate reasonable prices. 
It appeared that these grantees did not 
have either the capability or the incentive 
to conduct meaningful (price) negotia­
tions with the A/E firms."

From the time the Brooks Act was 
enacted, price neogitation has been a 
charade. The A/E selected as best quali­
fied prescribes the industry fixed price for

the services required. The federal or 
grantee client must accept this price or 
lose that A/E. 'f’l.e client knows if he goes 
to the other selected A/Es he will be of­
fered the same industry rates on a take- 
it or leave-it basis. So, why lose the best 
qualified A/E?

Statistics bear this out. In 1979, the 
Department of Defense reported to a 
House Committee that "It is estimated 
by the military that less than two percent 
of contract negotiations are formally ter­
minated with the top-ranked (A/E) firm 
and negotiations undertaken with the 
second-most-qualified firm, and almost 
non-existent when negotiations are 
undertaken with the third or lesser- 
ranked firm”. In the Military Construc­
tion Program in fiscal years 1979, 1980 
and 1981 the Navy and Army awarded 
480 A/E contracts—474 to the best-qual­
ified firm and 6 to the second (or 98.7 per­
cent to the best-qualified firms). Efforts 
by the Corps of Engineers to test com­
petitive pricing for A/E services were 
thwarted by the Department of Defense 
and Congressional committees on the 
ground that such tests were forbidden by 
the Brooks Act.

The Comptroller General continues to 
issue reports favoring a form of price- 
competition for A/E services but refrains 
from raising the subject when testifying 
on procurement legislation. However, in 
presenting the views of the Department 
of Justice on the OFPP draft "Proposal 
for a Uniform Federal Procurement Sys­
tem”, dated February 12,1982, Assistant 
Attorney General Robert A. McConnell, 
in his letter of February 20,1982, stated 
that although Justice supported the pro- 
competitive policy objectives of the pro­
posal, " . . .  we strongly believe it to be 
deficient in not requiring competitive pro­
curement of architect and engineering 
services." Justice recommended repeal of 
the Brooks Act and elimination of "the

current anticompetitive restraints upon 
A/E services procurement." Apparently 
in conformance with the Administration's 
pro industry policy, the OFPP ignored 
the “strong" advice of Justice with re­
spect to A/E procurement reform when 
it sent its final System proposal to the 
Congress

The primary factors in the selection 
process /or other professional services is 
the professional competence of those who 
will do the work and the relative merits 
of proposals for the end products. The fee 
to be charged is not a dominant factor but 
price comparison is required. It is this lat­
ter factor which is missing under the 
Brooks Act.

Professionals who perform work simi­
lar to that performed by A/Es have 
sought to be included under the Brooks 
Act. Appeals to the Comptroller General 
of the United States by the Association 
of Soil and Foundation Engineers, and by 
other engineering firms referenced in 
that opinion, to be exempt from price 
competition for services their members 
performed that were related to A/E ser­
vices, were denied because the Brooks 
Act procedures are strictly limited to such 
services "when performed by A/E firms.” 
However, the surveyors and mappers 
have prevailed; 97 Stat. 311 adds their 
services to the Brooks Act. This was ac­
complished by a floor amendment intro­
duced by Senator Charles Percy to the 
supplemental appropriations act of 1983 
(P.L. 98-63). Other professionals (real 
estate appraisers, lawyers and others) 
have sought, over the years, to get aboard 
the gravy train that has profited the A/Es 
so much.

With the support of the Brooks Act, 
sole source procurement of A/E services 
at prices fixed by the industry have lulled 
state and federal contracting and admin­
istrative officials into a state of euphoric 
disregard of all sound contracting prin­
ciples. Money is poured into A/E projects 
with no evaluation of cost or accountabil­
ity required. The rationale is that the ulti­
mate cost of the design concept, whatever 
it is, will be justified in the construction 
to which it is applied. The logical control 
is to be found in some kind of price com­
petition. The A/E lobby in Congress is 
betting its money against such a retreat 
from the status quo.

It is encouraging that the Deficit Re­
duction Act of 1984, in its final provision, 
calls for a study of procurement of pro­
fessional services, including A/E services. 
The report on the legislation (House Re­
port 98-861) proposes a system in which 
all qualified persons be encouraged to 
submit a competitive proposal in response 
to each solicitation for services "and in 
which the award is made to the bidder on 
the list who can perform the service for 
the lowest over-all cost.” This is the light 
at the end of the tunnel. May this com­
mentary contribute to the study of pro­
curement of A/E services.
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prospective client to compare services on the basis of price prior
e n e i ■

3eIectlon,. and It presumes that the contract 'will go to the qualified fi

selection, i . ' are similar to the Brooks bill and the Hodel Code; twelve spe 

ifically exempt A/E selection from competitive Mdding; two prohibit biddii 

for A/E services by law; one permits agencies to request price proposals i 

their discretion (Georgia); and one requires price proposals (Karyland). Tab! 

1 summarizes these state statutes.

States calling for selection based on qualification;
(with procedure requiring ranxing of firms, negotiation on scope of project 
and fee with the top firm. If no contract can be reached, negotiations are 
terminated and taken up with the s cond ranked firm, etc.)

submitting the lowest price.^ Of the 29 states which have statutes on A

TABLE 1

SUMMARY OF STATE LAWS

States which orohibit comoetitive blddlna for A/E services in Law:

Tennesee Texas

States which exemot A/E services frcm aeneral bidlina reauirements:

California
District of Columbia
Hawaii
Illinois
Kentucky
Missis5ippi-by attorney

New Sersey 
Mew York - by state 
c o m D t r o l l e r’s opinion 
Ohio
Oklahoma
Pennsylvania
Wyominggeneral's ruling

California
Connecticut
Colorado
Delaware
Florida
Kansas As and Es 
Kentucky 
Louisiana 
Maine
Massachusetts 
Minnesota •

(1973)
(1979;
(1979)
(1976) 
(1973)
(1977)
(1978) 
(1975)
(1979) 
(1975) 
(1975)

Nebraska 
New Hampshire 
New York State 
Oklahoma
Penr.sylvania-building

construction offices 
couth Carolina 
Texas 
Utah

V i r g i n i a

W a s h i n g t o n

(1973) 
(1973) 
(19S0) 
(197<0 
(1975)

(197*0
(1971)
(1980)
(1950)
(1951)

^"Report of the CSA Special Study Committee on the.Selection of 
Architects and Engineers,” Part IV, Appendix F, p. 1 (3une 197*0.



ATTACHMENT 3

Appendix A PUBLIC LAW 92-582; 92ND 
CONGRESS, H.R. 12807; 
OCTOBER 27 ,1972

AN ACT
To amend the Federal Procerty and Adminis­
trative Services Act ot 1949 in orcer to estab­
lish Federal policy concerning me selection ol 
firms and individuals to perform arcnitectural. 
engineering, and reiatea services tor the Fed­
eral Government.

Be it enacted by the Senate ana House o l 
Representatives c l tbe United States ot Amer­
ica m Congress assemc'ed. That the Federa! 
Procerty and Administrative Services Act of 
1949 (40 U S C  471 et sea ) is amerced by 
adding at the end tnereol tne following new 
title 1
'TITLE IX-SELECTION OF ARCHITECTS
ANO ENGINEERS
"Definitions

Sec 901 As useo m this t*t:e—
“ ( 1 ) The term tirm means any individual, 

firm, panr.ersmo. corco-aton. association, or 
otner legal entity cernmnea by law to oractice 
the professions ol architecture or engineer­
ing.

"(2) The term agency head means the 
■ Secretary. Admims.rator. or head of a de­

partment. agency, or bureau ol the Federal 
Government 

"(3) The term arch.tectural and engineer­
ing services' induces tnose professional serv­
ices ot an architectural or engineering nature 
as wen as incidental sendees that memoers of 
these professions and those m their employ 
may logically o r lustifiady perform >
"P o lic y

Sec. 902 The Congress hereby declares if 
to be me policy ot the Federal Government to 
publicly announce all recuirements lor archi­
tectural and engineering services, and to "e - 
no'iate contracts lor arch-'acv-'rat qn~ri " . gi-
p p p r n o  : u r y f j c  ~  * '  s  .*,» i l g r r . n r . Q ' f

''̂ tonCb? 200 G'JSĥ CA/'On *01 »~a of
ii v i» :z,r aoa

ff l ic.n" j  p*
Requests tor cuta on arcnitectural and engi­

neering services 
"Sec. 903. i  the procurement of architec­

tural a ra  engineering services the agency 
head snail encourage iirms engaged in the 
lawlul practice ot tr.e>r pro'esson to submit 
annually a statement ol Cuaiitications and 
performance d3ta Tre agency read, lor each

proposed protect, shall evaluate current state­
ments ol aualilications and performance data 
on tile with the agency, together with those 
that may be submitted by other Iirms regard­
ing the proposed protect, and shall conduct 
discussions with no less than three Iirms 
regarding anticipated concepts and the rela­
tive utility ol alternative methods ot approach 
lor lurmshing the required services and then 
shall select therefrom, in order ol preference, 
based upon criteria established and publisned 
by mm. no less than three o l the f ms deemed 
to be the most highly qualified Vo provide me 
services required.
"Negotiation o l contracts lo r  arcnitectural and 
engineering services

"Sec 904 (a3 Tno agency head sM'i nego­
tiate a contract witn me merest t rm
tor -srer »a. ,r'o encir.ee'.na ;e ’ vires at 
ccrrr--o<:v nr — - j  -c e r c \ • • -ho de­
termines is :air ana reasonao.e to me uovern- 

l ; .c  .— .Tfjking such determination, the 
agencv head snaii lave into account tne esti­
mated value of me services to be reocerea 
the scope, complexity, and professional na­
ture tnereol

(b) Should the agency head be unabte to 
negotiate a satis actory contract with the firm 
considered to be \ e most auatilied. at a price 
he determines to bi lair and reasonable to the 
Government, negotiations with that tirm should 
be formally terminated The agency head 
should then undenake negotiations with the 
second most quailed firm Failing accord 
with the second most qualilied firm, the agency 
head should terminate negotiations Tne agency 
head snouid then undertake negotiations with 
the third mcst qualified lirm 

"(c) Should the agency head be unable to 
negotiate a satisfactory contract with any ol 
the selected Iirms he shall select additional 
Iirms in order ol their competence and auali- 
tication and continue negotiations in accord­
ance with this section until an agreement is 
reached 3 

Approved October 27 ,1972 .
' A r c n a e c i s  a n a  e n c  n e e r s  F e c e r a i  s e - e c i  o n  d o ;  y 

e s t a o i ' s n m e n t  6 3  S t a i  3 7 7 . 8 2  S r a i  1 1 0 4  

•’ 8 6  S l a t  1 2 7 8  

’ 8 6  S l a t  1 2 7 9  

LEGISLATIVE HISTORY
H O U S E  R E P O R T  N o  9 2 -1  t 8 S  ( C o m m  o n  G o v -  

e r n m e m  O c e r a i i o n s i

S E N A T E  R E P O R T  N o  9 2 - 1 2 1 9  ( C o m m  o n  G o v -

ern.-rentOce'al'ons)
C O N G P E S S ' O N A L  R E C O R D  V o l  1 1 8 C 9 7 2 )  J u l y  

2 6  c o n s o e r w  a ^ o  c a s s a o  n o u s e  O c t  » 4 . c o n s ' a -  

e i e a  a n a  c a s s e o  E e r a i e
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San Francisco's Pa lace  o l F ine Arts (1 9 1 5 ) by B ernard  M aybeck

Convention ’85 
Will Show How 
To Integrate 
Design Trends 
Into ‘Value 
Architecture’
How c a n  a rch itec ts  ap p ly  the 
newest d e s ig n  techn iques to 
create q u a lity  fac ilities  for the e l­
derly. ene rgy-e ffic ien t "sm art" 
new b u ild in g s , space-e ffic ien t 
interiors and other pro iects that 
produce pro fits for the ir c lien ts  
and them se lves?

The 1985 AIA National C on­
vention in  San Francisco, June 
3-12, w i l l  feature 10 in form ation- 
packed hours of spec ia l des ign  
program s to he lp  arch itects Inte­
grate new  techn iques into the 
various face ts  of “ value a rch itec ­
ture. “

The "Va lue A rch itecture" con ­
vention's (our p io fessiona l inter­
est program s, covering design 
for ag in g , research and design, 
interior d e s ig n  and the 1985 AIA 
design aw ards, w ill com plem ent 
a w ide ran ge  of professional de ­
velopm ent sem inars, sm all- 
group con su lta tion s  m d  theme 
programs. (See M em os #680  
and # 6 8 1 .)

The w o rkshop  on "D esign for 
Aging" w i l l  review the spec ia l 
needs, in fo rm a tion  sources and 
design g u id e lin e s  ava ilab le  (or 
all e n v iro n m e n t— from indepen­
dent l iv in g  com m unities to 
health, recreational, cu ltu ra l and 
ex iended-nurs ing-care fac ilities  
—for the fastest grow ing segm ent 
of Am erica 's popu lation.

This com prehensive  program  
will be le d  by form er AIA Board 
member Sam uel A. (Pete) Ander­
son III of R ichm ond and M artin H. 
Cohen. FAIA. New York City.

Another m -deoth program  w ill 
presem h ig h lig h ts  of Ihe Insti­
tutes Research and D esign 85"

conference to be he ld th is M arch 
in Los Angeles, where a rch itec ts  
are expected  to explore state-of- 
the-art f in d in g s  from a rch ite c ­
tural research and technology.

This w orkshop w ill em phasize 
the a p p lica tio n  of new des ign  
and m anagem ent tools—e s p e ­
c ia lly  com puters— lo energy­
conscious des ign , life safety and 
codes, b u ild in g  redesign, de s ig n  
ol sp e c ia lize d  fac ilities  and en ­
vironm ental needs.

M oderated by Earle W. Kennett 
of the AIA Foundation's research 
departm ent, the research and d e ­
sign program  w ill feature se ­
lected papers from the M arch 
conference,

Interior design 's  value as a 
p ro iect-enhancing service to c l i ­
ents w ill be addressed in the 
"D esign ing Value Interiors" w ork­
shop. Partic ipants w ill exam ine 
how in te rio r de s ig n  has em erged 
as one o l the lastest-grow ing d i ­
m ensions of the design profes­
sion and how it can becom e one 
of the m ost p ro fitab le  services o f 
arch itecture firms.

The in te rio r de s ig n  w orkshop 
w ill be led  by M ichae l B rill, presi • 
dent of the Buffalo O rgan iza tion  
lor Socia l and T echno log ica l In­
novation.

The fina l de s ig n  program  w ill 
in c lude  a series of pane l d is c u s ­
sions of A IA  H onor Award-w in­
ning pro jects for 1985— from per­
spectives of both the a rch itec t 
and the c lien t. Panelists w ill d is ­
cuss how qu a lity  de s ig n  adds 
"va lue"— m onetary and other­
w ise— to an arch itec tu ra l pro ject.

Essex (Conn.) a rch itec t Mark 
S im on w ill m odera te these d is ­
cussions.

“This year's de s ig n  program s 
offer a un ique  and va luab le  o p ­
portun ity lo r a rch itec ts  to learn 
more about des ign  exce llence 
and the too ls for crea ting  it," ex­
p la ined  1985 convention cha ir­
man Joseph M on ticc io lo , FAIA.

Qualifications 
Or Price: how 

[.Should States 
Select A/Es for 
Public Projects?
W hich is more cost-e ffec tive  for 
state governm ents: S e lec ting  ar­
ch itects and eng inee rs  p rim arily  
on Ihe basis o f q u a lific a tio n s  or 
on the basis o f the ir fees?

This question is  the tocus of a 
recant AIA s tudy com paring  the 
experience o l M aryland, w h ich  
se lects a rch itec ts  and eng ineers 
on the basis o f p rice  and other 
qualifications, and Florida, which 
em phasizes tecn m ca l q u a lif ic a ­
tions in the se lec tio n  system.

The A lA -supported  "Bronks 
Act" approach to g ra n tin g  pu 'lie  
bu ild in g  con tracts, sp e c ify in g  
that A/Es be se lec ted  on the ir 
qua lifica tions sub je c t to nego tia - 
‘ ron of (air and reasonable com ­
pensation, is used  by m ost lo ­
ca lities ; the federa l governm ent 
and Ihe m aturity o f state govern­
ments, in c lu d in g  F lorida.

Maryland, however, has advo­
cated its se lec tio n  p rocess as 
more cost-e lfec tive  than the tra d i­
tional "Brooks A c t” approach , 
thus prom pting the  AIA to in c lud e  
M aryland in the study.

F lorida was se lec ted  for com ­
parison because, until p r ic e  en­
ters the process, its A,E se lec tion  
is s im ilar to M aryland 's.

The study co n c lu d e s  that 
M aryland's A/E se lec tio n  process 
" is  s ig n ifica n tly  more tim e -co n ­
sum ing and expens ive  than Flor­
ida's," acco rd in g  to A IA  Board 
m em ber David E. Lawson, cha ir­
man of the A IA  A/E S e lection  
C onsulting Group.

In Maryland, total costs ol the 
AfE portion of the caDital con­
struction process average 13 per­
cent of estimated construction 
costs: but in Florida they average 
only 6 8 percent. While A.-E tees



are lower in Maryland than in Flor­
ida. "the added costs of the Mary­
land process far outweigh the 
savings in A/E fees," reports the 
study.

These added, costs are in part 
the result of a la rger ad m in is tra ­
tive staff and budget necessary 
for p reparing  de ta iled  program s 
on w h ich  arch itects and e n g i­
neers can subm it p rice  p ro­
posals, These program  d e s c r ip ­
tions a lso  take add itiona l p repa­
ration and review tim e, resu lting 
in cos tly  delays.

W hile  M aryland requires the 
con s ide ra tion  of both p rice  and 
technical competence when award­
ing coi 2Cts, the study finds that 
p rice  is  becom ing  the dom inant 
factor in the system.

Ol the last 40 pro jects aw arded 
by the M ary land  D epartm ent of 
G enera l Services p rio r to June 
1983, 33 (83 percent) went to the 
firm s w ith  Ihe lowest p rice  p ro­
posals.

A lthough both state govern­
ments are p leased w ith  the ir A/E 
se lec tio n  procedures and the 
qu a lity  of the b u ild in g s  that e- 
sult, A/Es in M aryland are e- 
sentful of its system.

“ M ost A/Es who des ign  state 
protects in M aryland d is like  the 
system, w h ich  they feel rewards 
them inadequate ly ." reports the 
study.

The M ary land system, w h ich  
requires com pe ting  firm s to sub ­
m it e labora te  techn ica l p ro­
posals accom pan ied  by fixed 
prices, results in extraord inary 

. costs to firm s that com pete but 
are not aw arded contracts. These 
costs are eventually passed on to 
consum ers of A/E services, ac- 
cr  m g to the study

co n ta c t: Nancy Som erville. 
AIA governm ent affairs, (202) 
626-7386.

New AIA/SC 
Specifications 
For High-Tech 
Buildings Can 
Ease Design 
Problems
To he lp  a rch itec ts  adap t to 
ra p id ly  cha ng ing  construction 
technology, the AIA Sen/ice Cor­
poration is exp an d in g  its Master- 
Spec system  by deve lop ing  spec­
ifica tions  for a new generation of 
h igh ly  autom ated bu ild in gs .

S pe c ifica tions  for these so- 
c a lle d  “ in te llig e n t" b 'li ld in g s  are 
des igned  to 2 llev ia te  problem s 
for des ign  pro fessionals who 
have lim ited  experience  working 
w ith  h igh -te chno lo gy  construc- 
'io n  systems.

Entering the m arke tp lace in the 
wake of the AT&T divestiture and 
the exp los ion  of com pu te r tech­
nology, “ in te llig e n t" system s use 
a network o f sensors to determ ine 
a b u ild in g s  environm ent, and 
com puters and m icrocom puters 
to ad just b u ild in g  contro ls to 
ever-changing cond itions.

MasterSpec will now empha­
size transmission media, tele­
communications systems, light­
ing. building controls, signaling, 
energy-management systems and 
building automation.

S pecifica lly , new bu ild in g  con ­
struction techno log ies  for trans­
m itting  audio, v ideo  and data 
s igna ls  m ay s ig n ifica n tly  arfect 
a rch itec tu ra l designs.

These s igna ls , genera lly  trans­
m itted through e lectron ic  cables, 
can now be sent w ith  liber o p ­
tics— a m uch sm a lle r m eaium 
Use of fibe r op tics  can dram at­
ica lly  alter the am ount and *vce of 
space necessary to accc. rm o- 
date transm ission equipm ent in 
new bu ild in gs .

Contact: W illiam  A ird . A IA  SC. 
(202) 626-7371

6 ‘Energy in 
Architecture’ 
Workshops Are 
Scheduled for 
Early 1985
A rch itec ts  can con tinue  to sha rp ­
en the ir know ledge and sk ills  in 
energy-conscious des ign  by tak­
ing advan tage of the Institu tes 
com prehensive "Energy in A rch i­
tecture" w orkshops th is year 

The schedu le  for th is w inter 
and spring :
— “ M icrocom puter-Based Energy 
A na lysis (level 4a), Feb. 28. Mor­
aine Valley C om m unity Co llege. 
A rgonne. III.:
— Energy in Design: “Tech­
n iques” (level 2), Feb. 28 -M arch  
1, A IA B u ild ing , Washington. 
D.C.;
— “Energy-C onscious R edesign" 
(level 3c). M arch 21 -22 , Kona Kai 
C lub, San D iego;
—  ’Energy in D esign: Process" 
(level 3a), M arch 28 -29 . AIA 
B u ild ing , W ashington. D C.;
— “ M ic rocom pu te r” (4a), A p ril 15, 
San D iego ;
— "R edesign" (3c), A p ril 25 -26 , 
AIA 3 u ild in g , W ashington, D.C.

Registra tion fees w ill remain 
the same for A IA m em bers in 
1985 but w i '1 increase for non­
m em bers.

Contact: Bre Ja Henderson, 
A IA professions developm ent, 
(202) 626-7353

Design Firm 
Management T< 
Be Examined a 
D.C. Conferenci 
March 13-15
M anagem ent techn iques  an 
spec ify ing  s tra teg ies to prepar 
design p ro fessiona ls for 21 s 
century cha lle ng es  w ill be e> 
p lored at the firs t C onsu lting  Er 
gm eers E xposition and Manage 
ment Conference, M arch 13—15 
at the W ashington (D .C .) Conven 
tion Center.

The com prehensive  confer 
ence. cosponsored by ACEC ant 
C onsu lting E ng ineer m agazine 
w ill iden tify  new m arkets for de 
s ign firm s and exam ine how firm: 
should be structured to tap  thesi 
markets.

More than 2.500 d e s ig n  profes 
s ionals from across the nation an 
expected to attend the confer 
ence, w h ich  w ill feature 60 man 
agem ent sessions, over 75 tech 
n ica l sem inars and an extensive 
exposition show casing cornpa 
nies that offer p roducts  and ser 
v ices for des ign  professionals.

Carrying the them e “ On Track 
to Ihe 21st Century . . . .  Trends. 
Traps and Targets," the three-day 
conference w ill o ffer a four-track 
program  w ith  sem inars on m an­
agem ent developm ent, vendor/ 
spec ifie r relations, trends in e n g i­
neering p ra c tice  and m e thodo lo ­
g ies for in te rna l p ra c tice .

General session speakers w ill 
inc lude  M arvin Cetron, the futur­
ist who addressed the 1984 AIA 
National Convention: Lee lacoc- 
ca, cha irm an of C hrys ler s board; 
Paul G oldberger. New York Times 
architecture c r it ic ; A be l W olman. 
educa to r and author of The Liva­
b le  City, and Samuel C. Florman. 
a construction  com pany execu­
tive Contact: L inda O swald. 
S lack Inc.. (609) 848-2147.
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Affairs and Finance

IN THE SENATE BY STURGULEWSKI A ND  RODEY

SENATE B I L L  NO. 204 

IN THE LEGISL A T U R E  OF THE STATE OF A L A S K A  

FOURTEENTH L EG I S L A T U R E  - FIRST SESSION 

A BILL

For an Act entitled: "An Act r e l ating to contracts for architectural,

engineering, and land surveying services; and p r o v i d­

ing for an e f f ective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 36.98 is amended by adding a new section to read:

Sec. 36.98.043. ARCHITECTURAL, ENGINEERING, AND LAND SURVEYING 

CONTRACTS. (a) N o t w i t hstanding the provisions of AS 36.98.010(3) and 

36.98.040, a state agency shall negotiate a contract wi t h  the most 

q ualified and suitable firm or per s o n  of d e m o n s t ra t e d  competence for 

architectural, engineering, or land surveying services. The state 

agency shall award a contract for those services at fair and 

reasonable compensation as d e t er m i n e d  by the state agency, after 

consideration of the e stimated value of the services to be rendered, 

and the scope, complexity, and professional nature of the services.

(b) If negotiations w i t h  the most qualified and suitable firm or 

person u nder (a) of this section are not successful, the state agency 

shall negotiate a contract w i t h  other qualified persons or firms of 

demonstrated competence, in order of public ranking. The state agency 

may reject all or part of a proposal.

(c) This section does not apply to contracts awarded in a s i t u a­

tion of public necessity if the pe r so n  responsible for e x e cution of 

the contract on behalf of the state agency certifies in writ i n g that a

situation of public necessity exists.

(d) In this section "state agency" has the mean i n g  g iven in

-1- SB 204



1 AS 36.98.080(5), but also includes political subdivisions of the state

2 when the political subdivision seeks architectural, engineering, or

3 land surveying services for a project that is funded entirely or

A partially by state funds.

5 * Sec. 2. This Act applies to requests for bids or proposals for archi-

6 tectural, engineering, and land surveying services issued after the effec-

7 tive date of this Act.

8 * Sec. 3. This Act takes effect immediately in accordance w ith AS 01.--

9 10.070(c).

10
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Dept, o f T ransporta t ion & Public Facilit ies

BI L L  n o :  h b  2 7 8

T I T L E :  A n  A c t  R e l a t i n g  to C o n t r a c t s  for
A r c h i t e c t u r a l ,  E n g i n e e r i n g ,  a n d  L a n d  

___________ S u r v e y i n g  S e r v i c e s ________________________

a p p r o v e d :

d a t e :

R. J. Knapp 

Commissioner • r

Th e D e p a r t m e n t  of T r a n s p o r t a t i o n  and P u b l i c  F a c i l i t i e s  
a c k n o w l e d g e s  the m e r i t s  of the a r g u m e n t  that l o w  bi d s e l e c t i o n  
for p r o f e s s i o n a l  d e s i g n  s e r v i c e s  c ou ld  lead to u n d e s i r a b l e  cost 
and o p e r a t i n g  e f f i c i e n c y  p r o b l e m s  w i t h  the f a c i l i t i e s  c o n s t r u c t e d  
as a re s ul t  of th ese  d e s ig ns . In c e r t a i n  cases, the p r a c t i c e  of 
b i d d i n g  co uld  put the p u b l i c  in a po si t i o n ,  of p a y i n g  for 
f a c i l i t i e s  w h i c h  a re  no t in the b e s t  i n t e r e s t  of the p u b l i c  even 
tho u gh  s u b s t a n t i a l  sums a p p e a r  to h a v e  .been " s a v e d "  d u r i n g  the 
d e s i g n  phase. Th e D e p a r t m e n t  s u p p o r t s  the c o n c e p t  of f l e x i b l e  
s e l e c t i o n  c r i t e r i a  e n a b l i n g  the D e p a r t m e n t  to a d j u s t  the n u m b e r  
and w e i g h t i n g  of v a r i o u s  f ac to rs  for s e l ec ti on , i n c l u d i n g  cost  to 
d e si gn . T h e r e  r e m a i n  n u m e r o u s  c l a s s e s  of d e s i g n  p r o f e s s i o n a l  
c o n t r a c t s  w h e r e i n  p r ic e c o n s i d e r a t i o n  can c o n t i n u e  to be of v al ue  
to the s t a t e  ( a r c h i t e c t u r a l  r e v i e w s  fo r code c o m p l i a n c e ,  pr o je ct s 
w h i c h  h a v e  a w e l l  c'jfined d e s i g n  and c o n s t r u c t i o n  scope, and 
v a r i o u s  so rts  of c o n s u l t i n g  s e r v i c e s ) .

Th e D e p a r t m e n t  b e l i e v e s  that  the m a j o r  in t en t of the p r o p o s e d  
l e g i s l a t i o n  c o ul d be a c c o m p l i s h e d ,  and our  c o n c e r n s  al l e v i a t e d ,  
if the l a n g u a g e  of the b i l l  i n c l ud ed  a l i m i t a t i o n  on the ex t en t 
to w h i c h  p r i c e  c o u l d  be c o n s i d e r e d  for de s i g n  o r i e n t e d  c o n t ra ct s.  
The S ta te w i s h e s  to in cl ude  p r i ce  as a fac tor  in s e l e c t i n g  AE&LS' 
s e r v i c e s  when, in the j u d g m e n t  of  the State, the scope, nature, 
and a m o u n t  of s e r v i c e s  r e q u i r e d  are s u f f i c i e n t l y  d e f i n e d  so as to 
r e a s o n a b l y  e n a b l e  p r o p o s i n g  firms or i n d i v i d u a l s  to co m p e t e  w i t h  
a s u b s t a n t i a l l y  e q u a l  u n d e r s t a n d i n g  a n d / o r  i n t e r p r e t a t i o n  of the 
s e r v i c e s  re qu i r e d .

The D e p a r t m e n t  s u g g e s t s  a d d i n g  the f o l l o w i n g  l a n g u a g e  to S e ct io n 
3 6 . 9 8 . 0 4 3  of  SB 204:

(d,) N o t w i t h s t a n d i n g  an y o t h e r  p r o v i s i o n s  of this sectio n,  
the S t a t e  m a y  i n c l u d e  p r i c e  as a fa c t o r  in s e l e c t i n g  AE&LS' 
s e r v i c e s  when, in the j u d g m e n t  of the State, the scope, 
na t ure , and a m o u n t  of s e r v i c e s  r e q u i r e d  are s u f f i c i e n t l y  
d e f i n e d  so as to r e a s o n a b l y  e na b l e  p r o p o s i n g  firms or 
i n d i v i d u a l s  to c o m p e t e  w i t h  a s u b s t a n t i a l l y  equal 
u n d e r s t a n d i n g  a n d / o r  i n t e r p r e t a t i o n  of the s er vi c e s  
r e qu ir ed . /Tn o r d e r  to i n c l u d e  p r i c e  as a fa ct o r in 
s e l ec ti on , tne S ta te  m u s t  h a v e  at least on e pe rs o n  invol ved  
in the e v a l u a t i o n  o f p r o p o s a l s  w h o  is r e g i s t e r e d  in the 
St at e of A l a s k a  in the p r i m a r y  A r c h i t e c t u r a l ,  E n g i n e e r i n g  or 
Land S u r v e y i n g  d i s c i p l i n e  of the c o n t r a c t -̂

I " I  I m l l l i ' l  I I I I  HI  Itlill l u l l  i . . i l l  l i l l '.a il I I t l M l l l . l l l L M 1 i l l .  - I I I ! )  .W t h ! .
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1)  B i l l  Summary —  L e g i s l a t i v e  R e p o r t i n g  S e r v i c e

2 )  O v e r v i ew  —  R .  P oppe ,  C omm it t ee  S t a f f

3 )  A l a s k a  S t a t u t e s  3 6 . 9 8

4 )  F i s c a l  N o te  —  D e p t ,  o f  A d m i n i s t r a t i o n

5 )  P o s i t i o n  S t a t em en t  —  D e p t ,  o f  A d m i n i s t r a t i o n

6 )  S u p p l e m e n t a l  M a t e r i a l s  s u p p l i e d  by  a r e p r e s e n t a t i v e  o f  t h e  
A l a s k a  C h a p t e r  o f  t h e  Ame r i c an  I n s t i t u t e  o f  A r c h i t e c t s

a )  R e p o r t  o f  t h e  f e d e r a l  GSA S p e c i a l  STudy Commit tee  on th e  
S e l e c t i o n  o f  AR .c ' i i t e c t s  and E n g i n e e r s  ( J u n e ,  1 9 7 4 )

b )  A R t i c l e :  "Why n o t  c o n t r a c t  f o r  a r c h i t e c t u r a l  s e r v i c e s  on a 
c o m p e t i t i v e - b i d  b a s i s ? "

c )  Summary o f  Laws o f  O t h e r  S t a t e s
F e d e r a l  P u b l i c  Law 9 2 - 5 8 2 ,  O c t o b e r  2 7 ,  1 9 72
Memo: N e w s l e t t e r  o f  t h e  A IA ,  J a n .  2 3 ,  1 9 8 5  on " Q u a l i f i c a t i o n s

o r  P r i c e :  How S h ou ld  S t a t e s  S e l e c t  A/Es f o r  P u b l i c
P r o j e c t s ? "

7 )  Copy o f  SB 204  by  S t u r g e l e w s k i

March 2 1 ,  1 9 85

8 )  F i s c a l  No te  —  D ep a r tm en t  o f  T r a n s p o r t a t i o n

9 )  F i s c a l  A n a l y s i s  —  DOT

10) P o s i t i o n  S t a t em en t  w i t h  P r o p o s e d  Amendment —  DOT
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A n a l y s i s  - HB 278

T h i s  b i l l  s p e c i f i e s  t h e  b a s i s  on w h i c h  th e s t a t e  w o u l d  n e g o t i a t e  
a n d  a w a r d  c o n t r a c t s  f o r  a r c h i t e c t u r a l ,  e n g i n e e r i n g  a n d  l a n d  
s u r v e y i n g  s e r v i c e s .

If it is n o t  p o s s i b l e  to e s t i m a t e  t he f i s c a l  i m p a c t  o f  th e b i l l  
o n  s t a t e  a g e n c i e s ,  b u t  it is b e l i e v e d  to be r e l a t i v e l y  s m a l l .  
F o r  the m o s t  p a r t ,  t he  b i l l ' s  p r o v i s i o n s  f o r  s e l e c t i o n  o f  

a r c h i t e c t u r a l ,  e n g i n e e r i n g  a n d  l a n d  s u r v e y i n g  s e r v i c e s  a r e  v e r y  
s i m i l a r  to t h o s e  f o l l o w e d  in c u r r e n t  p r a c t i c e .



V E R N O N  AKIN AND A SSO CIATES
COM&ULTING ENGINEERS 

r.O. DOZ 1081 

JUNEAU, ALASKA 00802 

Pnoini <007) 388.0022

March 13, 1985

Dear Legislator and Friend:

The selection of professional services for architects and 
engineers, for many years, has been done based upon the qualifications 

of the professional instead of on the lowest price for design. In 

the past there have been trends to base the selection upon cost only, 
but it was found by sad experience that the system was not satisfactory.

It takes oi. v^small amount of analysis to see why the selection based 
primarily on cost does not produce satisfactory results. The owner 

is the party who suffers when the finished product does not perform 

as intended or desired. The work of a designer of a building cannot 

be made analogous to the work of a contractor, as many people have 
tried to do. Some people have asked why a designer ran rot bid a job 

the same as a contractor does. When a contractor bids a job, he has 

the plans and specifications prepared by a design team, so he knows 

exactly wliat the scope of the work r and what is required. On the 

other hand, when an owner wants a building designed and hires an 
architect or engineer, all the design team has for scope is a concept 

of the purpose for which the building is going to be used, the monies 
available, and possibly the breakdown of the approximate square feet 

desired for each function. Before and during design, the design 

team confers with the owne1* and at that time the true scope o f  the work 

is set. Many times the fuil extent of the scope of the work is not 

fully set until well into the design phase. So at the time of bidding 

of services there is no way that the true extent of the scope can be 

enumerated. If it were, then there would be a complete set of plans 

and specifications required for bidding the services, which is impractical. 

With a negotiated contract, it leaves the design team latitude to include 
cost and energy saving features into the design, as well as cost saving 

maintenance features.

The least ixpensive initial-cost building is not necessarily the 

most economical to operate and maintain. Life cycle costing has shown 

that the initial cost of a building is about 4 to 5 percent of the 

total cost of the building for the life of the building. So it is a 

fallicy to try to save a few dollars on the initial cost of a building 

if the operating and maintenance costs a~e going to be high. If the 
design of a building is going to be based upon cost only for the design, 

this eliminates the chance of getting a good design. All the owner is 

getting by accepting the low bidder is a minimum design. And a minimum 

design will result in a minimum quality building, without concern for 
any energy saving features, esthetic features, quality of materials, 
or effective operating and maintenance features that will prolong the 

life of the building and equipment.
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Some proponents of the bidding feature say that it will result in 

lower design costs. They are not evaluating correctly. Time costs 

money. The more time expended the more the cost. The only way lower 

design costs can be obtained is by spending less time on the design.

But who suffers for this less time? It is not the design team, because 

their time is calculated and allotted at the time of the bidding. So 

it is the owner who gets exactly for what he is paying. There is no 
such thing as a "free lunch".

The proponents of the bidding arrangement say there is no 
competition. This is not correct. Linder the present system, which 

has proven over the many decades to be the best method for the results 
desired, there is competition. The difference is that qualifications 

are the primary basis for selection--not cost for design. Under the 

present system used by the State of Alaska, the project is advertised 

for letters of interest. Any design team can put in their letter of 

interest. The applicants are then scored on a basis of 100 points 

related to the project. They are scored by the owner, which could 

consist of several agencies and departments of the state. From the 

scoring, the highest scoring team is interviewed first to see if there 

is an agreement on scope of the work, procedure, timing, and finally 

cost proposal. If there is no agreement, then negotiations are cancelled 

and the second highest scoring team is interviewed. This extends down 

the line of applicants until an agreement is reached. So the first 

team knows that their cost proposal must be acceptable to the owner 

or they are permanently out. There is no chance for competitive 
"price cutting" by the applicants, As stated previously, price cutting 

is to the detriment of the owner and not the designer.

Again, this bidding process on design work has been tried previously, 

and found that it was not successful. It resulted in poorly designed 

buildings lack^g coordination in design, and the owner was the looser. 

There are all quality of designers from, excel lent to very poor, as in 

all fields of endeavor. If the selection is based upon qualifications, 

the owner will get the better designer. If the selection is based upon 

cost only, he will get the poor designer, because less time and coordinati 

will be spent on the design. Details will be incomplete or totally 

missing which will cost more change orders and more time spent during 
construction. Remember that a design team in the selection process has 

reached an amicable agreement with the owner on cost to furnish the 

services the designer deems necessary for a satisfactory design, so the 

design team is working for the owner to see that the owner gets full 

value for his money. During construction the design team is the owner's 

representative, to protects the owner's interests. If the designer has 

to bid competitively for the job, the good design team who wants to put 

the extra time into the job to protect the owner's interests will not 

be the low bidder. So the owner is going to be the ultimate looser.
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Some municipal governments oppose this bill because they are under 

the mistaken impression that they are going to get more for their design 

money. They are going to get less, both in quality of design and quality 

of finished building, and they will have a monument consisting of the 

finished building for the lifetime of the building to remind them of 

their decision. This bill is an offshoot of the federal Brooks Act of 

1972 which requires selection of architects and engineers "on demonstrated 

competence and qualification for the type of professional services 

required and at fair and reasonable prices". As of 1983 twenty one 
states have adopted this policy with similar legislation. I strongly 

recommend that you do your utmost to get this bill out of committee with 

a vote favorable for passage. We need this legislation in Alaska to 

insure that we will not be saddled with buildings of minimum design and 

maximum operating and maintenance costs.

Cordially

Vernon Akin



HB 278-(and SB 204) A BRIEF ANALYSIS

T h i s  b i l l  wou ld  empower s t a t e  a g e n c i e s  t o  award c o n t r a c t s  t o  
a r c h i t e c t u r a l ,  e n g i n e e r i n g ,  and l a n d  s u r v e y i n g  f i r m s  based  on the 
f o l l o w i n g :

1 . )  Q u a l i f i c a t i o n s  o f  t h e  f i r m .

2 . )  The m e r i t s  o f  t h e i r  p r o p o s a l .

P r i c e  wou ld  be s e c o n d a r y  o r  t e r t i a r y  i n  im p o r t a n c e .

A f t e r  d e c i d i n g  on t h e  mos t q u a l i f i e d  f i r m  f o r  t h e  w o r k ,  t h e  agency  wou ld  
e n t e r  i n t o  n e g o t i a t i o n s  t o  e s t a b l i s h  the. mos t  f a i r  and e q u i t a b l e  p r i c e  
f o r  t h e  w o r k .
I f  n o t  s u c c e s s f u l  i n  n e g o t i a t i o n s ,  t h e  s t a t e  agency  w i l l  go t o  t h e  n e x t  
h i g h e s t  r a n k i n g  f i r m ,  and a t t em p t  t o  do t h e  same.

Sec., ( c )  wou ld  a l l o w  a s t a t e  agency  t o  award a c o n t r a c t  a t  i t s  d i s c r e t i o n  
i f  a ’ ’ s i t u a t i o n  o f  p u b l i c  n e c e s s i t y  e x i s t s " .  I  d o n ' t  know what t h e  h e l l  
t h a t  means .  I t  l o o k s  l i k e  a way t o  award c o n t r a c t s  on t h e  "buddy 
s y s t e m " ,  w i t h o u t  any c o m p e t i t i o n .  I  t h i n k  t h a t  t h e  GOVERNOR s h o u l d  be 
th e  o n l y  one t o  d e t e rm i n e  what a p u b l i c  n e c e s s i t y  i s ,  o r  e l s e  i t  s h o u l d  
be r e -w o r d e d  t o  d e f i n e  " p u b l i c  n e c e s s i t y "  ( a s  i n  em e rgency ) . ( L e t ' s  
f a c e  i t ,  ALL p u b l i c  w o r k s  p r o j e c t s  a r e  a " n e c e s s i t y "  by d e f i n i t i o n . . . )

The agency  d e c i d i n g  on th e  "mos t  q u a l i f i e d  f i r m "  mus t a l s o  be watched 
c a r e f u l l y  when t h e y  w r i t e  t h e  r e g u l a t i o n s  t o  imp lemen t  t h i s .  I t  seeins to  
me t h a t  t h e  d o o r  c o u l d  be l e f t  open  t o  a l l o w  f o r  t h e  "buddy  s y s t em "  
h e r e ,  t o o .

The S e n a t e  v e r s i o n  o f  t h e  b i l l ,  SB 2 0 4 ,  i s  b a s i c a l l y  t h e  same,  bu t  
b r o a d e n s  t h e  d e f i n i t i o n  o f  S t a t e  Agency t o  a l l o w  m u n i c i p a l i t i e s  u s i n g  
S t a t e  f u n d s  (wh ich  i s  a l l  o f  'em) on t h e i r  p r o j e c t s  t o  do t h e  same 
t i l i n g .  I  t h i n k  t h i s  i s  g o od .

A l l  i n  a l l ,  I  t h i n k  t h e  i r . t e n t  o f  t h e  l e g i s l a t i o n  i s  g ood .  B e i n g  i n  
t h i s  b u s i n e s s ,  I  t h i n k  t h a t  I  wou ld  r a t h e r  compete on t h i s  b a s i s  f o r  
j o b s  th an  on p r i c e  a l o n e .  Howeve r ,  I  t h i n k  t h e  p e o p l e  ( and  o t h e r  
c o m p e t i t o r s )  c o u l d  g e t  s c rewed  i f  t h e  c o n c e r n s  I  m en t i o n e d  a r e  n o t  
a d d r e s s e d  and t i g h t e n e d  up i n  t h e  l e g i s l a t i o n .

I  hope  t h i s  g e t s  you  p r e p a r e d  f o r  y o u r  m e e t i n g  w /S h a r o n  M a c k l i n  & Co .



HB 278  F i l e  C o n t e n t s

1 ) B i l l  Summary —  L e g i s l a t i v e  R e p o r t i n g  S e r v i c e

2 )  O v e r v i ew  —  R .  P o pp e ,  Commit tee  S t a f f

3 )  A l a s k a  S t a t u t e s  AS 3 6 . 9 8

4 )  F i s c a l  N o te  —  D e p t ,  o f  T r a n s p o r t a t i o n

5 )  P o s i t i o n  S t a t em en t  —  D e p t ,  o f  T r a n s p o r t a t i o n

6 )  S u p p l em en t a l  M a t e r i a l s  s u p p l i e d  by a r e p r e s e n t a t i v e  o f  t h e  A l a s k a  
C h a p t e r  o f  Ame r i can  I n s t i t u t e  o f  A r c h i t e c t s

a )  R e p o r t  o f  t h e  f e d e r a l  GSA S p e c i a l  S t ud y  Commit tee  on t h e  
S e l e c t i o n  o f  A r c h i t e c t s  and E n g i n e e r s  ( J u n e ,  1 9 7 4 )

b )  A r t i c l e :  "Why n o t  c o n t r a c t  f o r  a r c h i t e c t u r a l  s e r v i c e s  on a 
c o m p e t i t i v e - b i d  b a s i s ? "

c )  Summary o f  S t a t e  Laws
P u b l i c  Law 9 2 - 5 8 2 ,  O c t o b e r  2 7 ,  1972  
Memo: N e w s l e t t e r  o f  t h e  A IA ,  J a n .  2 3 ,  1 9 85

on Q u a l i f i c a t i o n s  o r  P r i c e :  How S h ou ld  S t a t e s  S e l e c t
A /Es  f o r  P u b l i c  P r o j e c t s ?

7 )  Copy o f  SB 204  by S t u r g e l e w s k i

March 20, 1985



M E M O R A N D U M

T o : A l l  Members ,  House L a b o r  and Commerce Commit tee

From : R og e r  P o pp e ,  C o m m i t t e e . S t a f f

D a t e : March 2 0 ,  1 9 85

S u b j e c t :  O v e r v i e w ,  HB 278

On March 2 0 ,  1 9 8 5 ,  t h e  House L a b o r  and Commerce Commit tee  met i n  
Room 102 o f  t h e  C a p i t o l  B l d g .  on HB 2 7 8 ,  "An Ac t r e l a t i n g  t o  c o n t r a c t s  
f o r  a r c h i t e c t u r a l ,  e n g i n n e r i n g ,  and l a n d  s. ' . r v ey ing  s e r v i c e s . "

T h e r e  we re  b i l l s  i n  b o th  the House  and t h e  S e n a t e  l a s t  y e a r  on t h i s  
i s s u e .  HB 211 by  F u r n a c e ,  e t  a l i i  wh ich  had s e v e r a l  CSs ,  b u t  p a s s e d  th e  
House bu t  d i e d  i n  t h e  S e n a t e  L a b o r  and Commerce C omm i t t e e .  T h i s  y e a r ,  
t h e r e  i s  compan ion  l e g i s l a t i o n  on t h i s  b i l l  i n  SB 2 0 4 ,  by  S t u r g e l e w s k i  
and R ode y ,  wh ich  d i f f e r s  f r om  HB 278  p r i m a r i l y  i n  t h a t  i t  i n c l u d e s  
m u n i c i p a l i t i e s  and o t h e r  p o l i t i c a l  s u b d i v i s i o n s  o f  t h e  s t a t e  who use  
s t a t e  f u n d s  t o  be i n c l u d e d  i n  t h e  b i l l .

The b a s i c  q u e s t i o n  posed  by t h i s  b i l l  i s  w h e t h e r  i t  i s  more 
c o s t - e f f e c t i v e  t o  h i r e  a r c h i t e c t s  and e n g i n e e r s  on s t a t e  p r o j e c t s  on t h e  
b a s i s  o f  q u a l i f i c a t i o n s  o r  on t h e  b a s i s  o f  t h e i r  f e e s ?  The l c  r e s t  
b i d d e r  i n  such  s i t u a t i o n s  can l e a d  t o  shoddy  and u g l y  p l a n n i n g  and 
c o n s t r u c t i o n  wh ich  w i l l  ha ve  t o  go t h r o u g h  a c o n s t a n t  r e p a i r  and 
m a in t e n a n c e  p r o c e s s .

I f  h i r i n g  i s  on t h e  b a s i s  o f  t h e i r  q u a l i f i c a t i o n s ,  we s h o u l d  c o n s i d e r  
t h e  q u e s t i o n  o f  w h e t h e r  t h i s  w i l l  mean more c o n t r a c t s  g o i n g  t o  
o u t - o f - s t a t e  p e o p l e  and f i r m s ,  o r  f o r  t h a t  m a t t e r ,  e v en  f i r m s  i n  o t h e r  
c o u n t r i e s .  O r ,  i t  c o u l d  l e a d  t o  a s e r i e s  o f  s w e e t h e a r t  c o n t r a c t s  w i t h  a 
f ew  s e l e c t e d  i n - s t a t e  f i r m s .  One q u e s t i o n  i s  how many a v a i l a b l e  l o c a l  
a r c h i t e c t s  a r e  t h e r e  i n  A l a s k a ?  On t h e  o t h e r  s i d e  o f  t h e  q u e s t i o n ,  t h e  
w ho l e  t h i n g  c o u l d  be n e g a t e d  d e p en d in g  on how one i n t e r p r e t s  l i n e s  25 
and 2 6 ,  wh ich s a y  t h a t  t h e s e  n e g o t i a t i o n s  t o  h i r e  t h e  mos t q u a l i f i e d  
p e o p l e  d o e s  n o t  a p p l y  i n  a s i t u a t i o n  o f  p u b l i c  n e c e s s i t y .  One c o u l d  
d e f i n e  t h i s  t o  i n c l u d e  e v e r y  s i n g l e  s t a t e  c o n t r a c t .

Y ou r  f i l e  shows t h a t  r o u g h l y  2 / 3  o f  t h e  s t a t e s  h a v e  some k i n d  o f  
s t a t u t e  d e a l i n g  w i t h  t h i s  i s s u e .



I NTRODUCTION OF EILLS (House)

A p p r o p r i a t i o n  HOUSE B IL L  NO. 2 7 5 , by Reps .  Sund and T a y l o r .  Makes a
( s p e c i a l )

( K e t c h i k a n
p i o n e e r s '
home)

Home S e r v i c e s
Payments_______
( s l i d i n g  f e e )

Rank
I n v e s tm e n t s

s p e c i a l  a p p r o p r i a t i o n  i n  th e  amount o f  $ 3 , 6 0 0 , 0 0 0  t o  t h e  Dep t ,  
o f  A d m i n i s t r a t i o n  f o r  c o n s t r u c t i o n  o f  a new wing to  t h e  K e t c h i ­
kan  P i o n e e r s '  Home. A p p r o p r i a t i o n  i s  f o r  a c a p i t a l  p r o j e c t  and
does  n o t  l a p s e .  Takes e f f e c t  J u l y  1 ,  1 9 85 .

I n t r o d u c e d  March 8 and r e f e r r e d  t o  S t a t e  A f f a i r s ,  F i n a n c e .

HOUSE B IL L  NO. 2 7 6 . by R ep s .  M. M. M i l l e r  and Duncan .  Would 
a u t h o r i z e  th e  D ep t ,  o f  H e a i t h  & S o c i a l  S e r v i c e s  t o  e s t a b l i s h  
a s l i d i n g  f e e  s c hedu l e  f o r  payment by r e c i p i e n t s  o f  homemaker 
s e r v i c e s ,  home h e a l t h  a i d e  s e r v i c e s ,  and home h e a l t h  n u r s i n g  
s e r v i c e s .  Fees  wou ld  be s e t  i n  a c c o rd an ce  w i t h  th e  p e r s o n ' s  
a b i l i t y  t o  p a y .  P r o v i d e s  Ac t t a k e s  e f f e c t  im m e d i a t e l y .

I n t r o d u c e d  March 8 and -j. e r r e d  t o  H e a l t h ,  E du c a t i o n  & S o c i a l  
S e r v i c e s ,  F i n a n c e .

HOUSE B ILL  NO. 2 7 7 . by t h e  J u d i c i a r y  Committee by R e q u e s t .
See S e n a t e  B i l l  1 1 6 ,  page 1 6 9 ,  i d e n t i c a l .

I n t r o d u c e d  March 8 and r e f e r r e d  t o  th e  House S p e c i a l  Commit tee  on 
S t a t e  L o a n s ,  F i n a n c e .

A r c h i t e c t u r a l , 
E n g i n e e r i n g ,
& Land Su rve y  
C o n t r a c t  s

HOUSE B ILL  NO. 2 7 8 ,  by R ep s .  Koponen ,  Sund,  Szymansk i  and 
C o l l i n s .  See Sena t e  B i l l  2 0 4 ,  page 3 5 1 ,  n e a r l y  i d e n t i c a l .  
House v e r s i o n  does n o t  i n c l u d e  t h e  d e f i n i t i o n  o f  
as  does t h e  Sena t e  v e r s i o n .

The
" s t a t e  agency "

I n t r o d u c e d  March 8 and r e f e r r e d  t o  L a b o r  i . Commerce, J u d i c i a r y  and 
F i n a n c e .

INTRODUCTION OF RESOLUTIONS (House'1

Merchan t 
Ma r ine  Act o f
1920____________
( r e p e a l i n g )

HOUSE JOINT RESOLUTION NO. 2 1 . by Rep .  M a r r ou .  U rges  
C ong re s s  t o  r e p e a l  t h e  Merchant Ma r ine  Act o f  192  ( t h e  Jones  
A c t ) .  I d e n t i c a l  t o  SJR 1 1 ,  see  page 2 2 4 .

A p p r o p r i a t i o n  
R e s e r v e  Fund

I n t r o d u c e d  March 6 and r e f e r r e d  t o  T r a n s p o r t a t i o n .

HOUSE JOINT RESOLUTION NO. 2 2 . by R ep s .  M. W. M i l l e r ,  
P e a r c e ,  R i n g s t a d ,  S h u l t z  and Thompson.  The r e s o l u t i o n  does 
t h e  f o l l o w i n g :

— S e c t i o n  1 r e w r i t e s  A r t i c l e  IX ,  s e c t i o n  16 o f  th e  A l a s k a  
C o n s t i t u t i o n ,  " F in an ce  and T a x a t i o n .  A p p r o p r i a t i o n  L i m i t . "  to  
e s t a b l i s h  a l i m i t  on a p p r o p r i a t i o n s  t h a t  i s  the l e s s e r  o f  two 
amounts . . a p p r o p r i a t i o n s  f r om  the  t r e a s u r y  d u r i n g  a f i s c a l  y e a r  
may no t  exceed  the l e s s e r  o f  the amount a p p r o p r i a t e d  in  the y e a r  
t h i s  s e c t i o n  ta kes  e f f e c t  a d j u s t e d  f o r  the c u m u l a t i v e  i n f l a t i o n  ami 
p o p u l a t i o n  gr owth o r  d e c l i n e  as d e f i n e d  by law o r  95 p e r c e n t  o f  the 
u n r e s t r i c t e d  r evenue  o f  t h e  s t a t r  f o r  the p r e v i o u s  c a l e n d a r  y e a r .  .

page 411



I N T R ODUCTION OF BILLS (Senate)(cont'd)

A p p r o p r i a t  i on  
( s p e c i a l )  

( E a g l e  R i  
H i l a n d  B r i d g e )

C a p i t a l
P r o j e c t s
Commiss ion

A r c h i t e c t u r a l , 
E n g i n e e r i n g ,
& Land Su rve y  
C o n t r a c t  s

page 351

SB 201 ( c e n t ' d )

The fund  wou ld  c o n s i s t  o f  p r i v a t e  c o n t r i b u t i o n s .  The s t a t e  wou ld  
be a u t n o r i z e d ,  but n o t  r e q u i r e d ,  to  c o n t r i b u t e .

The D ep t ,  o f  Revenue must i n f o rm  a l l  a p p l i c a n t s  f o r  pe rmanent fund  
d i v i d e n d s  about Che fund  so . t h a t  th e y  may p l e d g e  t h e i r  d i v i d e n d  i f  
t h e y  so  d e s i r e .  Does n o t  p r o v i d e  f o r  an e f f e c t i v e  d a t e .

I n t r o d u c e d  F e b r u a r y  28  and r e f e r r e d  t o  R e s o u r c e s  and F i n a n c e .

SENATE BILE NO. 2 0 2 , by S e n a t o r s  K e l l y  and H a l f o r d .
A p p r o p r i a t e ?  $ 2 3 , 5 5 5 , 1 0 0  t o  t h e  D e p t ,  o f  T r a n s p o r t a t i o n  and 
P u b l i c  F a c i l i t i e s  f o r  r i g h t - o f - w a y  a c q u i s i t i o n ,  e n g i n e e r i n g ,  
and c o n s t r u c t i o n  o f  t h e  E ag l e  R i v e r  H i l a n d  B r i d g e .  P r o v i d e s  
t h a t  a p p r o p r i a t i o n  i s  f o r  a c a p i t a l  p r o j e c t  and does n o t  l a p s e .  
E f f e c t i v e  J u l y  1 ,  1 9 8 5 .

I n t r o d u c e d  F e b r u a r y  28  and r e f e r r e d  t o  T r a n s p o r t a t i o n  and F i n a n c e .

SENATE B ILL  NO. 2 0 3 , by S e n a t o r  J o s e p h s o n .  C r e a t e s  a 1 6 -  
member " C a p i t a l  P r o j e c t s  A d v i s o r y  Commis s ion "  t o  conduct s t a t e ­
wide p u b l i c  h e a r i n g s  t o  a s c e r t a i n  p u b l i c  o p i n i o n  on t h e  need 
f o r  c a p i t a l  p r o j e c t s .  The Commiss ion wou ld  be d i r e c t e d  t o  r e p o r t  
i t s  f i n d i n g s  and re commenda t i ons  f o r  c a p i t a l  p r o j e c t s  t o  the  
g o v e r n o r  and l e g i s l a t u r e  no l a t e r  th an  J a n u a r y  30  o f  each y e a r .

Membership wou ld  i n c l u d e :  f o u r  emp lo yees  o r  o f f i c i a l s  o f  th e
e x e c u t i v e  b r anch  a p p o i n t e d  by t h e  g o v e r n o r ;  two members o f  t h e  
House ;  two members o f  t h e  S e n a t e ;  and e i g h t  p u b l i c  members who a r e  
n o t  s t a t e  emp lo y e e s .  F o u r  o f  t h e  p u b l i c  members would be a p p o i n t e d  
by t h e  g o v e r n o r ,  and t h e  P r e s i d e n t  o f  t h e  S en a t e  and t h e  Sp eak e r  o f  
t h e  House would j o i n t l y  s e l e c t  t h e  r em a i n i n g  f o u r .

Does n o t  p r o v i d e  f o r  an e f f e c t i v e  d a t e  (becomes law 90 days  a f t e r  
s i g n e d )  .

I n t r o d u c e d  March 1 and r e f e r r e d  t o  S t a t e  A f f a i r s  and F i n a n c e .

SENATE B ILL  NO. 2 0 4 , by S e n a t o r s  S t u r g u l e w s k i  and Rodey .
Would r e q u i r e  s t a t e  a g e n c i e s  t h a t  e n t e r  i n t o  c o n t r a c t s  f o r  
a r c h i t e c t u r a l ,  e n g i n e e r i n g  o r  l a n d  s u r v e y i n g  s e r v i c e s  t o  nego­
t i a t e  c o n t r a c t s  o n l y  w i th  " t h e  mos t q u a l i f i e d  and s u i t a b l e  
f i r m  o r  p e r s o n  o f  d em on s t r a t e d  c om pe t e n c e . "

C ompensa t ion  unde r t h e  c o n t r a c t  must be " f a i r  and r e a s o n a b l e , "  a s  
d e t e rm in ed  by the  s t a t e  ag ency .  I f  n e g o t i a t i o n s  w i th  he mos t 
q u a l i f i e d  and s u i t a b l e  f i r m  o r  p e r s o n  a r e  n o t  s u c c e s s f u l ,  t h e  
agency " s h a l l  n e g o t i a t e  a c o n t r a c t  w i t h  o t h e r  q u . ^ i f i e d  p e r s o n s  o r  
f i r m s  o f  d em on s t r a t e d  competence ,  i n  o r d e r  o f  p u b l i c  r a n k i n g . "

Does n o t  a p p l y  t o  c o n t r a c t s  awarded i n  a s i t u a t i o n  o f  p u b l i c  
n e c e s s i t y  " i f  th e  p e r s o n  r e s p o n s i b l e  f o r  e x e c u t i o n  o f  t h e  c o n t r a c t  
on b e h a l f  o f  th e  s t a t e  agency c e r t i f i e s  i n  w r i t i n g  t h a t  a s i t u a t i o n  
o f  p u b l i c  n e c e s s i t y  e x i s t s . "  A p p l i e s  t o  r e q u e s t s  f o r  b i d s  o r  
p r o p o s a l s  f o r  s e r v i c e s  i s s u e d  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h e  b i l l .



IN T R O DUCTION OF BILLS (Senate)(cont'd)
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Co l  l e g e s  

(bond i s s u e )

S t a t e  
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page 352

SB 204  ( c o n t ' d )

E f f e c t i v e  im m ed i a t e l y .

I n t r o d u c e d  March 1 and r e f e r r e d  t o  Community & R e g i o n a l  A f f a i r s  and 
F i n a n c e .

SENATE B ILL  NO. 2 0 5 , by S e n a t o r  K e r t t u l a .  C a l l s  f o r  t h e  
i s s u a n c e  o f  $ 3 1 , 8 8 0 , 0 0 0  in  s t a t e  g e n e r a l  o b l i g a t i o n  bonds 
t o  f i n a n c e  community c o l l e g e  l and  a c q u i s i t i o n ,  d e s i g n ,  and 
c o n s t r u c t i o n ,  as  f o l l o w s :

— Ancho rage CC -  l a b / a d m in ,  b u i l d i n g  $ 1 8 , 0 0 0 , 0 0 0

— No r thwes t  CC -  l and  a c q u i s i t i o n  4 0 0 , 0 0 0

— Tanana V a l l e y  CC -  phase  I I  des. : gn 2 , 0 0 0 , 0 0 0

— U n i v .  o f  AK, Juneau -  s i t e  deve l opmen t
and a c c e s s  r o a d s  6 0 0 , 0 0 0

— P r i n c e  Wm. Sound CC -  a d m i n . / c l a s s r o o m  b l d g .  4 , 6 0 0 , 0 0 0

— Mat-Su CC -  c l a s s r o om s  3 , 5 0 0 , 0 0 0

— II o f  A Mat -Su a g r i c .  e x pe r im en t  s t a t i o n
r e s e a r c h  l a b  9 8 0 , 0 0 0

— Ken a i  CC -  S o l d o t n a  Campus, phase I I I
c l a s s r o o m s  1 , 8 0 0 , 0 0 0

P r o v i d e s  t h a t  q u e s t i o n  be p l a c e d  on t h e  n e x t  s t a t e w id e  g e n e r a l  
e l e c t i o n  b a l l o t .  E f f e c t i v e  im m e d i a t e l y .

I n t r o d u c e d  March 1 and r e f e r r e d  t o  HESS and F i n a n c e .

SENATE B ILL  NO. 2 0 6 , by S e n a t o r s  D e V r i e s ,  C o g b i l l  and P a u l  
F i s c h e r .  I d e n t i c a l  t o  HB 30  by Rep .  S h u l t z .  See page 4 5 .

I n t r o d u c e d  March 1 and r e f e r r e d  t o  S t a t e  A f f a i r s  and F i n a n c e .

SENATE B ILL  NO. 2 0 7 . by t h e  F i n a n c e  C omm it t ee .  Amends laws 
g o v e r n i n g  p u b l i c  emp lo yees  t o  enac t  r e s t r i c t i o n s  on u se  o f  
a r e a  d i f f e r e n t i a l s  i n  c a l c u l a t i n g  o v e r t im e  o r  o t h e r  s a l a r y  
a d j u s tm e n t s .

S e c .  1 amends AS 2 3 . 4 0 . 2 1 0  r e l a t i n g  t o  n e g o t i a t i o n s  be tween l a b o r  
o r g a n i z a t i o n s  and p u b l i c  em p lo y e r s .  Adds :  "The c o s t - o f - l i v i n g
d i f f e r e n t i a l  o r  o t h e r  g e o g r a p h i c  c o s t - o f - l i v i n g  a d j u s tm e n t  may no t  
be c o n s i d e r e d  p a r t  o f  t h e  b a s i c  s a l a r y  f o r  p u rp o s e s  o f  c a l c u l a t i n g  
o v e r t im e  compensa t i o n  o r  o t h e r  s a l a r y  a d j u s t m e n t s . "

Sec .  2 amends AS 3 9 . 2 7 . 0 2 0  ( P a y  P l a n  f o r  S t a t e  Emp loyees ;  Pay s t ep  
d i f f e r e n t i a l s  by e l e c t i o n  d i s t r i c t  and in  o t h e r  s t a t e s )  by a d d ing :  
" I f  an em p lo y e e ' s  b a s i c  an nu a l  s a l a r y  i s  no more  than $ 3 0 , 0 0 0  th e



p r o s p e c t i v e  c l i e n t  to c o m p a r e  s e r v i c e s  on the b a sis of pri , e  pri o r
c e

^ e l e c t i o n ,.and it p r e s u m e s  that the c o n t r a c t  will go to the qualified f 

s u b m i t t i n g  t h e  l o w e s t  p r i c e . ^  Of t h e  2 9  s t a t e s  w h i c h  ha v e  statutes on / 

s e l e c t i o n ,  21 are s i m i l a r  to the Brooks bill and the Model Code; twelve spt 

i f i c a l l y  e x e m p t  A / E  s e l e c t i o n  from c o m p e t i t i v e  bidding; two prohibit biddi 

f o r  A / E  s e r v i c e s  by law; one permits a g e n c i e s  to request price proposals 

t h e i r  d i s c r e t i o n  (Georgia); and one requires price proposals (Maryland). Tab 

1 summarizes these state statutes.

TABLE 1

SUMMARY OF STATE LAWS 

States which orohibit comoetitive biddina for A/E services in Law:

Tennesee Texas

States which exemot A/E services from aeneral biddina recuirements:

California

District of Columbia 

Hawaii 

Illinois 
Kentucky
Milssissippi-by attorney 

general's ruling

State- calling for selection based on q u a l i f i c a t i o n :

(with procedure requiring ranxing of firms, negotiation on scope of project 

and fee with the top firm. If no contract can be reached, negotiations are 

terminated and taken up with the second ranked firm, etc.)

California (1973) Nebraska (1973)
Connecticut (1979) New Hampshire (1973)
Colorado (1979) . • New York State (1950)
Delaware (1976) Oklahoma (1974)
Florida (1973) Pennsylvania-building (1975)
Kansas As and Es (1977) construction offices

Kentucky (1979) South Carolina (1974)

Louisiana (1975) Texas (1971)

Maine (1979) Utah (1980)

Massachusetts (1975) Virginia (1950)

Minnesota • (1975) Washington (1951)

Sew Sersey

New York - by state J
comotroller's opinion ' ?  
Ohio
Oklahoma

Pennsylvania

Wyoming

^"Report of the GSA Special Study Committee on the Selection of 

Architects and Engineers," Part IV,-Appendix F, p.  1 (Oune 1974).



ATTACHMENT 3

Appendix A PUBLIC LAW 92-532; 92ND CONGRESS, H.R. 12807; 
OCTOBER 27,1972

A N  ACT
To amend the Federal Procertv and Adm in is­
trative Services Act ot 19-59 in orcer to estab­
lish Federal coiicy concern-ng :re  selection ol 
(irms jn d  individuals to perform arcniiecturat. 
engineering, and related services tor the Fed­
eral Government 

Be it enacted by the Senate ana House ot 
Representatives c t the Unitea States o l Amer­
ica in Congress assemc-eo. That the Federal 
Property and Administrative Servces Act ol 
1949 (40 U S C . ' t  et seo ) is am erced  tv  
adding at tne ent. .tereol tne loitowmg r.ew 
title 1
"TITLE IX-SELEC TIO N OF ARCHITECTS
AND ENGINEERS
"Definitions

Sec 901 As used m this t it ie -  
"(1 ) The term tirm means any individual, 

tirm. panr.ersmo. corporation association, or 
otner legal entity permitted Cy law lo oractice 
the protessions ot arch.iecture or engineer­
ing.

"(2 ) The term agency head means the 
i Secretary. Administrate:, o r head ot a de­

partment. agency, or bureau ot the Federal 
Government.

“ (3) The term arch ’eciural and engineer­
ing services inc ludes: ‘ose crotessional serv­
ices o l an architectural or engineering nature 
as well as incidental services that m erroers ol 
these protessions and those in ineir employ 
may log-caiiy or |ustiliaoiy perform »
"Policy

' Sec. 902 The Congress heresy declares it 
to ce ine policy o l the Fecerai Government to 
DuOlicly announce ail reouirements lor arcni- 
leciurai and engineering services, and to r g - 
n n 'n ie  comra is lor v c r - g - u rn  jji-r- g,.
ppo- r— f'JJ  ̂ a -J f r . - . r  C- .

gnce and dua ii'-Ca' c n nr '-J (J|
C ' - 'w i j iQ n  :i -i*'v . . t s  - ~ l  : „ r
(O-te - -  J  Qr C--S
neouesis ter c j ; j  on arcn.tecturai ana engi­

neering services 
"Sec. 503. in ire  procurement o i architec­

tural and engineering serv.ces me agency 
head snail encourage iirm s e n g a g e  in trie 
lawiui oractice oi me.r pre'ess.on io submit 
annually a staiemer.i o i cuaiiiicaiions and 
pedcrrrar.ee oala Tre agency reap, lo r eac'-

proposed protect, shall evaluate current state­
ments o l Quahlications and performance data 
on Me w ith the agency, together with those 
that may be submitted by other Iirm s regard­
ing the proposed project, and shall conduct 
discussions with no less than three Iirms 
regarding anticipated concepts and Ihe rela­
tive utility ol alternative methods ol approach 
lor turmshmg the required services and then 
snail select ihereirom. m order ol preference, 
based upon criteria established and ouDiisned 
by nim. no less man three ot the firm s deeme J 
to be the most hignly Qualified to provide ine 
services reauired.
"Negotiation ot contracts tor architectural and 
engineering services

Sue 904 (a ' Tn° anpnev head f  na'l npgo- 
nate 1 contract witn me r..quest c... -...sen inn 
io: an:- -  ■■ i. .■ o -nq:.-e-?f-n 3 sewmes at
cc rr,:--,-gv  -i- — -•» -’ eao ce-
termnes is :a*r ana reasonaoie io me oovern- 

.'.'“ ikmg such determination, the 
agencv head snati ta^e into account tne esti­
mated va'ue ot me services io ce renoereo 
the scope, complexity, and proiessionai na­
ture mereot

(b) Should the agency head be unabte to 
negotiate a satisfactory con'iract w ith tne tirm 
considered to be tne most auaiilied. at a puce 
he determines to Ce lair and reasonable to the 
Government, negotiations with mat tirm  should 
be lormaily terminated The agency head 
should men undertake negotiations with the 
second most qualified lirm. Failing accord 
with the second most qualified tirm. me agency 
head should terminate negotiations The agency 
head snouid men undertake negotiations wuh 
the third most qualified lirm 

" (c l Should the agency head be unable to 
negotiate a satisfactory contract .van any ot 
Ihe selected Iirms he shall select additional 
Iirms m order ot th.eir com petence and Quali­
fication and continue neqoiiations in accord­
ance with ihis seci.on until an agreemem is 
reached 3 

Approved Coiober 27.1972.

•Aren tecis ana cr-.aneers Fecerai s e e a o n  oo i ’Cv 
esiaoi.snmoni 6 3 S : j I  377 87 Slat 1104 

-'06 Slat 1278 
’ 8 6  5131 1279 
LEG ’ SLA r i vE  H ISTORY
HOUSE h EPORF No 92-1 Id 8  (C om m  on Gov- 
em m en iCcera l-ons)
e r t iA f E  OCPOBT -**0 9 2 - 1 2 1 9  (C o m m  on G o v  

-i O cera t-onsi
• 15 0N A L  f iECCRO  Vol H A '> 9 7 2 ]  July

eieu a - o  casseo House  Qcr •4 .c o n $ .o -  
isseo Senaie
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San Francisco's P a la c e  c l Fine Arts (1 9 1 5 ) by  Bernard  M aybeck

Convention ’85 
Wiil Show How 
To Integrate 
Design Trends 
Into ‘Value 
Architecture’
How can a rch itects ap p ly  the 
newest des ign  techn iques to 
create qu a lity  fac ilit ie s  for the e l­
derly, energy-e tlic ien t "sm art" 
new bu ild in gs , space-e ffic ien t 
in terio rs and other pro jects that 
produce profits for the ir c lien ts  
and them selves?

The 1985 AIA National C on­
vention in San Francisco, June 
3 -1 2 . w ill feature 10 in lorm ation- 
packed hours ot spec ia l design 
program ^ to he lp  arch itects in te ­
gra te new techniques into the 
various facets of "va lue a rch itec­
ture."

The “Value A rch itecture" con ­
vention's (our professional inter­
est program s, covering design 
tor ag ing, research and design, 
in terio r des ign  and the 1985 AIA 
des ign  awards, w ill com plem ent 
a w ide range of professional d e ­
velopm ent sem inars, sm all- 
group consu lta tions and theme 
program s. (See M em os #680 
and #681.)

The w orkshop on “ D esign for 
A g in g " w ill review the spec ia l 
needs, in fo rm ation sources and 
des ign  g u id e line s  ava ilab le  for 
all environm ents— from indepen­
dent liv ing  com m unities to 
health, recreational, cu ltu ra l and 
extended-nursing-care fac ilities  
— for the lastest grow ing segm ent 
of A m ericas  popu lation.

This com prehensive program  
w ill be led by former AIA Board 
m em oer Samuel A. (Pete) Ander­
son III o l R ichm ond and M artin H. 
Conen. FAIA. New York City.

Anoiner in -depth program  will 
present h ign ligh ts  of Ihe Insti- 
lu tes “Research and D esign '35"

conference to be he ld  this March 
in Los Angeles, where arch ilects 
are expected to exp lo re state-of- 
the-art f ind in gs  tram arch itec­
tural research and  technology.

This w orkshop w ill em phasize 
the ap p lica tio n  of new design 
and m anagem ent too ls— espe­
c ia lly  com pute rs— to energy­
conscious des ign , life  safety and 
codes, b u ild in g  redesign, design 
of spec ia lized  fac ilit ie s  and en­
vironm ental needs.

M oderated by Earle W. Kennelt 
of the AIA Foundation 's research 
departm ent, the research and de ­
sign program  w ill feature se­
lected papers (ram the M arch 
conference.

Interior design 's  value as a 
pro ject-enhancing serv ice  to c l i­
ents w ill be addressed in the 
"D esign ing Value Interiors" worx- 
shop, P artic ipants w ill exam ine 
how in terio r de s ig n  nas em erged 
as one of tne tastest-grawm g d i­
m ensions of the de s ig n  protes- 
sion and how il can becom e one 
of the m ost p ro fitab le  services of 
arch itecture firms.

The in te 'io r de s ig n  w orkshop 
w ill be led  by M ichae l B rill, pres i­
dent ot the Buffa lo O rgan iza tion  
lor Socia l and T echno log ica l In­
novation.

The fina l de s ig n  program  w ill 
inc lude a series of pane l d iscu s ­
sions ot AIA Honor A w ard-w in­
ning pro iects for 1985— tram per­
spectives of both the arch itec t 
and the c lien t. Panelists w ill d is ­
cuss how qu a lity  de s ig n  adds 
“value"— m onetary and other­
wise— to an a rch itec tu ra l project.

Essex (Conn.) a rcn itec t Mark 
Simon w ill m odera te these d is ­
cussions.

"This year's de s ig n  program s 
offer a un ique and va luab le  o p ­
portunity for a rch itec ts  to learn 
more about des ign  exce llence  
and the tools for crea ting  it." ex­
p la ined 1985 convention cha ir­
man Joseph M on ticc io lo . FAIA.

: Qualifications 
Or Price: How 

(-.Should States 
Select A/Es for 
Public Projects?
W hich is more cost-e ffec tive  for 
state governm ents: S e lec tin g  ar­
ch ite c ts  and eng ineers  p rim a rily  
on the basis ot q u a lific a tio n s  or 
on ihe  basis of the ir fees?

This question is the locus  ot a 
recent AIA s tudy com p a rin g  the 
experience of M aryland, w h ich  
se lects a rch itects and eng ineers 
on Ihe basis ot p rice  and other 
qualifications, and Florida, which 
em phasizes tecnm ca l q u a lif ic a ­
tions in the se lec tion  system.

The A lA -supported  "Brooks 
A c t" approach to g ra n tin g  pu b lic  
bu ild in g  con tracts, spe c ify in g  
that A/Es be se lec ted  on the ir 
qu a lifica tio ns  sub je c t to ne go tia ­
tion o l fair and reasonable com ­
pensation, is used by m ost lo ­
ca litie s : the federa l governm ent 
and the m a jo rity  o f state govern­
ments, in c lu d in g  F lorida.

M aryland, however, has advo­
cated its se lec tion  process  as 
more cost-e ffective  than the tra d i­
tional "Brooks A c t" approach , 
thus pr jm p tm g  the A 1 A to in c lud e  
M aryland in the sluuy.

F lorida was se lec ted  for co m ­
parison because, un til p r ic e  en­
ters the process, ■ s A/E se lec tion  
is s im ila r to M aryland's.

The study co n c lu d e s  that 
M aryland's A/E se lec tion  process 
"is  s ig n if ic a n tly  m ote tim e -c o n ­
sum ing and expensive  than Flor­
ida 's." a cco rd ing  to A IA  Board 
m em ber David E. Lawson, cha ir­
m an of the A l A A iE Se lection  
C onsu lting  G roco  

In M ary land , m a t cos ts  ot the 
A/E portion ot the c a p ita l con ­
s truc tion  process -iverage 13 per­
cent ot es tim ated cons truc tion  
costs: but in F lorid ,t they average 
on ly 6 8 percent. V ih iie  A E fees



are lower in M aryland than in Flor­
ida. "the added costs of the M ary­
land  process tar ou tw e igh  the 
savings in A/E fees,’  reports the 
study.

These added costs are in part 
the result of a la rger ad m in is tra ­
tive  staff and budget necessary 
for p reparing  de ta iled  program s 
on w h icn  arch itects and e n g i­
neers can subm it p rice  pro­
posals. These program  d e s c r ip ­
tions a lso  take add itiona l p repa­
ra tion  and review time, resulting 
in cos tly  delays.

W hile  M aryland requires the 
cons ide ra tion  of both p rice  and 
technical competence when award­
ing  contracts, the study finds  that 
p r ic e  is becom ing the dom inant 
factor in the system.

Of the last -50 pro iects awarded 
by the M ary land  D epartm ent ot 
G enera l Services prio r to June 
1983, 33 (S3 percent) went to the 
firm s w ith  tne lowest p rice  pro­
posals.

A lthough both state govern­
m ents are pleased w ith the ir A/E 
se lec tion  procedures and the 
qu a lity  of the b u ild in gs  that re­
sult. ^ E s  m M aryland are re­
sentfu l of its system.

"M ost A/Es who des ign  state 
p ro iec ts  in M aryland d is lik e  the 
system , w h ich they leel rewards 
them  inadequate ly," reports the 
study.

The M aryland system, w h ich  
requires com peting  firm s to su b ­
m it e labora te  techn ica l p ro­
posa ls accom pan ied  by fixed 
prices, results in extraord inary 
costs to Iirm s that com pete but 
are not awarded contracts. These 
costs are eventually passed on to 
consum ers of A/E services, a c ­
co rd in g  to the study

C ontact: Nancy Som erville . 
AIA governm ent affairs, (2 0 2 ) 
626-7386

New AIA/SC 
Specifications 
For High-Tech 
Buildings Can 
Ease Design 
Problems
To help architects adapt to 
rapidly changing construction 
technology, the AiA Service Cor­
poration is expanding its Master- 
Spec system by developing spec­
ifications for a new generation of 
highly automated buildings.

Specifications for these so- 
called "intelligent" buildings are 
designed to alleviate proclems 
for design professionals who 
have limited experience working 
with high-technology construc­
tion systems.

Entering the marketplace in the 
wake of the AT&T divestiture and 
the explosion of computer iecn- 
nology, "intelligent" systems use 
a networkcf sensors to determine 
a buildings environment, and 
computers and microcomputers 
to adjust building controls to 
ever-changing conditions.

MasterSpec will now empha­
size transmission media, tele­
communications systems, light­
ing, building controls, signaling, 
energy-management systems and 
building automation

S pecifica lly , new b u ild in g  con ­
struction techno log ies  for trans­
m itting  audio, v id eo  and data 
s ig na ls  m ay s ig n ifica n tly  atfect 
a rch itec tu ra l designs.

These s igna ls, gene ra lly  trans­
m itted through e lec tron ic  cad e s , 
can now be sent w iin  fibe r o p ­
tic s — a m uch sm a lle r m ecium  
Use of lib e r op tics  can dram at­
ic a lly  alter the am ount and tyceo f 
space  necessary to accom m o­
da te  transm ission equ ipm ent in 
new bu ild in gs .

C ontact' W illiam  A ird . AIA SC. 
(202) 626-7371

6 ‘Energy in 
Architecture’ 
Workshops Are 
Scheduled for 
Early 1985
A rch itec ts  can con tinue  Io sha rp ­
en the ir know ledge  and sk ills  in 
energy-consc ious de s ig n  by tak­
ing advan tage of the Institu tes 
com prehensive "Energy in A rch i­
tecture" w orksnops this year 

The schedu le  for th is  w in ter 
and spring :
— "M icrocom puter-B ased Ene igy 
A na lys is  (level 4a), Feb. 28. Mor­
aine Valley C om m unity  C o llege . 
A rgonne. III.;
— Energy in D esign: "Tech­
n iques" (level 2), Feb. 28 -M arch  
1, AIA B u ild in g , W ashington, 
D C .;
— "Energy-C onscious R edesign" 
(level 3c), M arch 21 -22 , Kona Kai 
C lub. San D iego;
— "E nergy in D esign: Process" 
(level 3a), M arch 28 -29 . AIA 
B u ild ing , W ashington, D C.:
— "M icro com p u te r" (4a), A p ril 15, 
San D iego;
— "R edes ign" (3c). A p ril 25 -26 . 
A IA B u ild ing , W ashington, D C.

R egistra tion  fees w ill remain 
the sam e for AIA m em bers in 
1985 but w ill increase for non­
m em bers.

C ontact' B renda Henderson, 
AIA pro fessional developm ent. 
(202) 626-7353

Design Firm 
Management T< 
Be Examined a 
D.C. Conference 
March 13-15
M anagem ent techn iques an 
spec ify ing  s tra teg ies to prepa; 
des ign  pro fessionals for 21s 
century cha lle ng es  w ill be e> 
plored af the first C onsu lting Ei 
gm eers E xposition  and Manag-: 
m ent Conference. M arch 13-1 ‘. 
at the W asnmgton (D .C.) Conver 
tion Center.

The com prehensive confe 
ence. cosponsored by ACEC an 
Consu lting E ng ineer magazine 
w tll iden tity  new m arkets for de 
s ign  Iirms and exam ine how firm 
should be structured to tap  thes 
markets.

More than 2,500 des ign  profes 
s ionals from across the nation ar 
expected to a ttend the con ie i 
ence. w h ich  w ill feature 60 man 
agem ent sessions, over 75 tech 
m eal sem inars and an extensiv- 
exposition show casing com pa 
m es that offer p roducts  and ser 
v ices for des ign  pro fess'ona ls.

Carrying the them e "O n Tract 
to the 21st C entury . . . , Trends 
Traps and Targets.” the three-da- 
conference w ill offer a lour-trac! 
program  w ith  sem inars on man 
agem ent developm ent, vendor 
spec ifie r relations, trends in eng i 
neenng p rac tice  and m ethodo lo  
g ies  for in terna l p ractice .

General session speakers w il 
in d u c e  M arvin Cetron, the futur 
ist who addressed the 1984 AIA 
National Convention; Lee lacoc  
C3. cha irm an o l C h rys ler s board 
Paul G oldberger, New York Times 
arch itecture c r it ic : A be l W olm an 
educator and author o l The Liva­
b le  City, and Sam uel C. F lorm an 
a construction  com pany exe cu ­
tive C ontact: L inda O swald. 
S lack Inc., (609) 848-2147.
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BACKGROUND

On October 10, 1973, Arthur F. Sampson, the Administrator of the General 

Services Administration, announced his Intention to appoint a "Special 

Study Ccnmlttae to scrutinize the archltect-englneer selection process 

of the a g e n c y . H e  made 1t clear that his decision was not prompted by
I

a belief that the GSA system was defective. Rather, he wanted to confirm 

his opinion that the basic system was sound and, 1n the process, receive 

any S' gestlons for Improvement.^

t i 1 ■■ .

The Administrator convened a Joint meeting of the GSA National Public 

Advisory Panel on Architectural and Engineering Services and the GSA 

Public Advisory Council on October 19, 1973 and requested their advice 

regarding the scope, structure and membership of the Special Study Committee,

The Study Ccrnnittee first met with Hr. Sampson on December 10, 1973. Members

had been chosen from the architectural, engineering and legal professions,

private industry, government, the academic ccnmunity, and the press.

Gerald D. Hines, a developer/builder from Houston, was appointed Chalrmap.

The Committee was asked to conduct an "Independent and comprehensive study of

GSA's existing procedures", to m.o\e whatever recommendations for Improvements

deemed necessary,’and to report to the Administrator by June, 1974.3 
■

In order to carry out Its assignment, the Special Study Committee focused on 

the GSA procedure rather than specific contract awards.4 The Chairman 

appointed several subcommittees and asked them to undertake the following:



»

1. Collect and analyze Federal statutes, regulations 

and Instructions governing the award of A-E con­

tracts. Document the authority for GSA's A-E 

selection process. Identify and evaluate differ­

ences between GSA procedures and those of other 

agencies.

2. Collect and analyze the A-E selection procedures 

of states and foreign governments.

3. Collect and analyze A-E selection policies of a 

representative number of quasi-governmental au­

thorities, major corporations and private entre­

preneurs.

4. Collect and analyze studies of A-E procurement

made by the Congress, the Ccrrm1ss1on on Government

Procurement, Federal agencies, local and state 

governments and professional societies.

5. Collect and analyze Information that describes

and defines competitive bidding as applied to

*’• A-E procurement. Determine whether competitive

bidding would Improve the GSA process.

6. Assess the public Image of GSA's A-E selection 

process.

In carrying out their assignments, the Subcommittees and/or staff prepared 

a statistical analysis of GSA projects awarded during 1970-1973,5 conducted 

comprehensive research 1n their areas of concern, held public hearings,6

BACKGROUND (con't)

2



conducted Interviews/ utilized questionnaires3 and attended a round-table 

discussion with knowledgeable Individuals. Extensive public notice was 

given to all elements of the Cormittee's work to encourage participation 

by all Interested parties. In addition, r-:mmittee members and staff 

attended Advisory Panel and Evaluation Board meetings 1n order to observe 

•. he selection, process 1n operation. 10

The findings, conclusions and recommendations that follow relate directly 

to the Administrator's study request and are documented 1n the subcommittee 

reports. In addition, the subcommittee and related reports contain other 

Information and suggestions concerning A-E procurement. Ea'ch of these 

reports is an Integral part of the Committee's work and must be read 

to obtain a clear understanding of those recommendation*, adopted by the 

full Committee.

In developing recommendations to improve the GSA process for the selection 

Of A-Es, Subcommittees were Instructed to measure any recommendation against  
the following criteria:

* Will 1t minimize or eliminate the opportu­

nity for unethical or Illegal practices?

* Does 1t recognize the economics of Federal 

construction11 and the necessity of safeguards 

built Into the public construction process'

* Does 1t Improve the design and functional 

quality of Federal construction?

BACKGROUND (con't)



Feasibility of Ccmoetlt1ve Bidding

Sased on testimony presented at a public hearing, Interviews with key 

Individuals on both sides of the Issue and a review of available opinion 

on this subject, ths Ccfimittae found that price 1s one of the factors 1n 

awarding an A-E contract by both government agencies and private entrepre-' 

neurs. Those who procure A-E services seem to be sophisticated buyers who, 

for the most part, engage 1n serious price discussions after selecting the 

firm most qualified to perform the particular project. Price bidding was 

found to be a factor In the selection process only 1n rare Instances when 

the work was of a q'jas1-profess1o..al nature and capable of accurate and 

complete specification 1n advance.

The data and opinion offered favored the negotiated procurement process 

followed by the General Services Administration. No facts were presented 

to suggest that this method led to unsatisfactory results or higher A-E 

fees. Those testifying 1n favor of price competition argued that price 

should be a factor only when the scope of services was "adequately defined" 

and when firms were "equal" in ab il it y/^ Those opposed to price competition 

testified that tha scope of services could not often be defined 1n advance

and that purchasing professional services by low bid might create an

* • • ./*

adversary relationship between the client and low bidder which could be 

counterproductive to ultimate Hfe-cycle c o s t . ^

10



CONCLUSION'S

General

Tne Study Ccmmi ttee believes that the basic concept of GSA's A-E selection

process is a good one. There Is a great deal of Interest 1n and competition

for GSA work among the design professionals. Well qualified architects and

engineers are selected for GSA projects. Firms without previous Government

25
experience have a fair opportunity to obtain GSA contracts.

The Committee 1s of the opinion that several modifications in GSA's procedures 

should be made which would improve the selection process consistent with the 

public Interest. These improvements are particularly necessary 1n light of 

the need to maintain public confidence in the A-E procurement process.

13
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  FISCAL NOTE

Revision Date:

REQUEST
Bill/Resolution No.: H B 2 7 P

FISCAL DETAIL 

Agency Affected: a l l

Page 1 of i

T i t l e : C o n t r a c t s  f o r  A r c h i t e c t s ,
E n g i n e e r s ,  S u r v e y o r s __________________

S p o n s o r :  Kop o ne n .  Su nd ,  e t  a l .
Requestor^

Date of Request:_

Program Category Affected: a h __________
a l l ____________________________________________________________
BRU, Program or Subprogram(s) Affected:

ALL THOSE CONTRACT INC FOR ARCHITECTS ,_____________
ENGINEERS AND SURVEYORS

EXPENDITURES/REVENUES: (Thousands of Dellars)

OPERATING

FY 85 FY 86 FY 87 FY 88 FY 89 ' FY 90

10 0  PERSONAL SERVICES 
2 0 0  TRAVEL 
3 0 0  CONTRACTUAL 
/tOO SUPPLIES 
5 0 0  EQUIPMENT 
6 0 0  LAND 4  STRUCTURES 
7 0 0  GRANTS, CLAIMS 
8 0 0  MISCELLANEOUS
TOTAL OPERATING - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

CAPITAL -o- -o- -o- -o- -o- -o-

REVENUE -o- -o- -o- -o- - 0 - - 0 -

FUNDIMG: (Thousands of Dollars)
CENERAL FUND
FEDERAL FUNDS
OTHER
TOTAL - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

POSITIONS: - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -
FULL-TIME
PART-TIME
TEMPORARY

i

ANALYSIS: (Attach a separate page if necessary)

No d i r e c t  f i n a n c i a l  im pa c t  on t h e  D e p a r tm en t  o f  A d m i n i s t r a t i o n .  I t  i s  M f f i c u T t  t o  
c a l c u l a t e  t h e  i n c r e a s e d  c o s t  o f  c o n t r a c t s  f o r  t he  s e r v i c e s  o f  a r c h i t e c t s ,  e n g i n e e r s  and 
su r -  e y o r s  when p r i c e  i s  r emoved  f r o m  c o n s i d e r a t i o n  i n  t h e  awa rd  o f  t h e i r  c o n t r a c t s  b u t  
t h e r e  w i l l  be  a d e f i n i t e  p r emium p a i d  w i t h o u t  p r i c e  c o m p e t i t i o n .

Prepared By: R o b e r t  j . L i n k
D i v i s i o n : G e n e r a l  S e r v i c e s  & S u p p l yi u d d ! V  V

K
Phone :_465I2250_ 

Date: March 7 ,  1°e5

Approved by Commissioner: Lisa Rudd Date:
Agency: Department of Admiriistratio

Distribution (by Agency preparing fiscal note): 

Legislative Finance 

Legislative Sponsor 

Requestor

Office of Management and Budget

Impacted Agency(ies) s/22iiKi/03oe-06 Rev. 7/1/84



Position Paper 

HB 278

The Department of Administration is opposed to this bill „

This legislation would require the State and political subdivisions to award 

contracts for architectural, engineering and surveying services in compliance 

with AS 26.98.010(3) and 36.98.040, except that price could not be considered 

as an award factor in the request for proposals. This effectively creates a 

separate class of Professional Services contractors.

Price is often a significant factor, among many, in determination of lowest 

responsible bidder cost. Without price constraints costs would likely rise as 
the criteria for selection would be increasingly subjective.

A  s i s  I  'C ^C S I / /  ^   I________
Robert J.vLink, Di’rector

Division of General Services & Supply 
Department of Administration

Comir

Department of Administration
Dace
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