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- Vice Chairman Ribacchi asked that letters be sent to Commissioner Lyon

and the Administration 1informing them of the commission®s decision as
veil as to the Alaska Association of Realtors and soliciting suggestions
for amendments and ways to revise the real estate surety fund.

It vas decided by the commission that the next commission meeting would
be held on May 24th and 25th instead of May 17th and ISth as previously
announced. y-

Commissioner Collins asked the Realtors to prepare a supplement to the
Phase 1, White Paper and forward it to the commissionjfor their review at
the next commission meeting. She also asked 1if they would be willing to
pursue other avenues of improvement of surety fund procedures.

It was moved by Commissioner Serrano, seconded and unanimously passed for
the conission meeting to adjourn.

The meeting was ajourned.
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BILL ANALYSIS HB 232

The two main effects of this bill are:

1. To -eliminate the filing fee as a deterrant to the filing of a

surety claim regardless of thf merits of the claim.

2. To broaden the grounds for payment of _ surety claim to include
)1 » ML Y LR [ ¢

losses due to innocent and negligent acts by a licensee. --—-_.

rv Tb
Prior to. the May 1984 Loken-Johnson v AREC decision, there was no filing
fee and claims for innocent and negligent misrepresentation were being
paid. Prior to October 1984, there was no filing fee and the commission
was receiving about 200 claims per year and that number was probably on
the increase. Of the claims received, about 30% were being awarded, 70%

were being denied.

Since October 2, 1984, the commission has received sixclaims, one of
which was submitted with anNSF check for the filing fee_Noneof these
has been heard yet, due to the backlog created when 200 claims per year
were being filed, therefore there is no data on the percentage paid,

however, 1t is expected to bevery high.

The decrease in the filing fee would probably result in 150-200 or more
additional claims per year being filed. It would be better to evaluate
filing fees for public injury claims 1in general and make them all the
same rather than the current system with no uniformity or conceptual

basis for fees.

The change in grounds for payment would result in an additional 20-50% of
these being eligible for payment. This would add up to between 40 and
100 consumers per year recovering an estimated average of $2,500 - 3,000
for innocent/negligent misrepresentations. Most of these could probably
recover, even now, through asmall claims action. The commission would
have to hold three additional hearings for everyadditional claim paid

for innocent/misrepresentation.

The commission would require additional clerical staff (two full-time
positions) as well as the potential of an additional full time hearing

examiner to carry out the above.



The high rate of dismissed claims 1in the past stems, in part, from the
public not evaluating its cases before Tfiling them. Why expend the

effort when the State will do it?

The 1interaction between grounds for payment of a claim and the fee for

filing a fee has generated some confusion.

The amount of the fee helps determine the degree of scrutiny a claimant
will engage in prior to filing a claim. This translates into the ratio
of claims paid to claims denied. The 1ideal fee should discourage all

invalid claims but no valid claims.

If the willingness and ability of the consumer to file a claim is to be
virtually unchecked by the fee there should be one or more additional

checks and balances incorporated into the process.

1. If the fee is reduced to $25.00, there should be provision for
initial administrative review and dismissal of claims with no
discernable merit. Currently, all claims must be granted a
hearing. Without the review it could add thousands of dollars

of cost with little or no added public benefit.

2. There should be a provision for the claimant to be charged back
the cost of a hearing in which the claim 1is found to be

fraudulently fil"d.

IT innocent or negligent misrepresentations are included as grounds for
payment of a claim the provision of automatic suspension of a license
without further hearing should be modified, and not applicable 1in cases
of 1innocent misrepresentation. There 1is great concern by licensees that
their licenses might be jeopardized by 1innocent errors. This 1is

definitely an area that needs to be safeguarded against.



As the Supreme Court pointed out in its decision, the impact of Bevins v.
Ballard on the surety fund if it is to pay on innocent misrepresentations
could be enormous. The nature of Alaska soils, climate and building
conditions makes it very difficult to know and predict everything that
can happen to a property. For this reason, innocent misrepresentations

may occur at a higher rate than in other parts of the country.

This bill gives the 1licensee great exposure for damages resulting from
acts bv others, acts of which the licensee has no knowledge and over
which, no control. This, in effect, makes the licensee the preferred
"target” when a contractor or other seller is atfault. The surety fund
provides protection when a seller 1is gone and the fund is the only place
to turn. The inexpensive access to the fund, however, also makes it the
preferred action to take even when the "guilty"” party 1is available and
not a licensee. Making it -easier to ™"go after” a licensee for an
innocent act than it is to go after, say, a contractor who knowingly

created the problem is manifestly unfair to the licensees.
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MEMORANDUM

TO: Representative Mike Navarre DATE: March 4, 1985

FROM: Representative Don Clocksin SUBJECT: HB 232 - Real
Estate Surety Fund

This memo 1is tc request action on HB 232 relating to the Real Estate
Surety Fund.

The Fund is established in AS 08.88.450 - .500 to provide a source of
funds to reimburse consumers who have been "taken" by real estate
licensees. Prior to 1904, the Fund consisted of fees paid by real
estate licensees.

Last year the Legislature, over my objection, 1) inposed a $250 fee
before consumers could file a complaint; and 2) allowed a real estate
licensees to force the consumer to file a lawsuit rather than an
administrative proceeding; and 3) equalized licensee fees. Chapter 150,
SLA 1984 (copy attached).

The result has been a larger than necessary fund, the reduction of fees
of real estate brokers, and the discouragement of consumer complaints.
As of last month, only four complaints had been filed since October,
1984., when the new law went into effect! Broker fees dropped from $125
to $80 and the Fund contained over $630,000 - $130,000 over the
statutory maximum.

In addition, 1in 1984 the Alaska Supreme Court ruled that a consumer
could not recover from the Real Estate Surety Fund for innocent
misrepresentations. State of Alaska v. Johnston, 682 P.2d 383 (Alaska
1984). (copy attached).

House Bill 232 seeks to reverse portions of the legislation from last
year and correct the unfairness to consumers caused by the Johnston
decision.

Sections one and three of the bill would expand the law to allow
recovery from the fund for innocent and negligent misrepresentation.

Section two of the bill reduces the filing fee from $250 to $25.

Section four allows a consumer who obtains a court judgment against a
real estate licensee to collect that judgment from the Fund. Current
law only allows that remedy for small claims court actions which the
real estate licensee forced the-consumer to file.



Representative Mike Navarre
Page Two
March 4, 1985

Section five leaves unchanged those court cases already removed under
last year®s law.

Section six provides for a refund of the excess filing fee in pending
cases.

Section seven repeals the provision forcing a ¢ suraer into court -
.460(c) - and a conforming section - .465 (f).

Thank you for your attention to this bill.
DC:blg
Attachments: - Chapter 150, SLA 1984

- State v. Johnston
- Memo from J. Ellis



TO:

FROM:

MEMORANDUM
Representative Don Clocksin DATE: February 22, 1985
J. Ellis SUBJECT: Answers to your

questions regarding the
Real Estate Surety Fund

I spoke with Jim McGowan, Executive Director of the Real Estate
Commission and he answered the following questions:

1.

Why was salesman fee ($40) repealed last "year? It wasn"t.

Salesmen paid $40 while brokers paid $125. The Commission saw no
actuarial basis for different fees. They look at annual expenses
and divided them by the number of licenses Issued tc determine and
set a standard fee of $80 for everyone. Fees were equalized. They
believe this will greatly reduce administrative overhead.

How many surety fund complaints have been filed since October 1,
1984? Four.

Is the fund sound? "Yes, incredibly sound".

How much 1is in it? $630,000 as of October "84, $130,000 over the
Caps.

What is the revenue each year? Approximately $240,00, with
approximately 1,000 new licensees per year.

What claims are pending against the fund ana what isthe backlog?
Nov. 1: 200-300 case backlog. The Commission hired 2 half-time
$"aring officers to work on the backlog.

Approximately 1000 claims remain and are affected by the Supreme
Court decision.

$100 - 150,000 in claims to be paid.
What 1is time taken to process claims?

- the average time widely varies.

- in the past; 1 to 2 years.

- currently, 6-7 ".-e'nths - as quickly as they can get people
together and proems the paper.

- their goal is 4 months from receipt to hearing.

JE:blg



MEMORANDUM

All Members, House Labor and Commerce Committee

FROM: Roger Poppe, Committee Staff
DATE: March 14, 1985
SUBJECT: Overview, HB 232

On March 14 at 1:15 pm the House Labor and Commerce Committee met
in Room 102 of the Capitol Building on HB 232 by Clocksin: Relating to
the Real Estate Surety Fund:

Last session, there were hills in the Mouse e I the Senate dealing
with this issue: HB 705 and SB 537, which were introduced in the
separate houses by the respective Labor and Commerce Committees. HB 705
with numerous amendments, became law as Chapter 150 SLA .1984 (see your
file)

The HB 23? before the Committee is an attempt to make some further
adjustments in that legislation from last year, and sponsor Clocksin
has both a sectional analysis and a succinct overview that cover the
issues succinctly (see file — Memo from Clocksin to Navarre March 4,
85).

Also included in your file is some of the written testimony from
last year on HB 705 in either House Labor and Commerce Committee
Hearings or else the related Real Estate Commission Hearings; many of
the points covered in this bill are raised as issues and concerns by
various parties in testimony last year.

James McGowan, head of the Real Estate Commission, will be
testifying on this bill from the Anchorage LIO. Additionally, several
representatives of the real estate industry in Anchorage and Juneau
are expected to testify in opposition to the legislation. The Committee
nay also wish to refer to some comments by W. Richard Fossey to real
estate clients, in which he points out several ways in which last year"s
legislation is not advantageous to the real estate industry.



Bankstox & McCollum
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Wi".LIAM H. BANK1VON (0071 (76-1711

jamcs m McCollum
W. RICHARD rosscy

j. a. mccombs August 9, 1984

H. CRAIG SCHMIDT
OAVIO T.ALTCMBtRN
CHRIS O. GRONNING

Dear Real Estate Clients:

During the 1last Legislative session, the Alaska Legislature
amended the Real Estate Surety Fund statute. The changes 1in the
law are significant.

First, under the new law, the Real Estate Commission has the
option of considering a Surety Fund hearing to be a hearing on
the suspension of a licensee®s real estate license. IT a Surety
Fund claimant receives an award from the surety fund after a
hearing, the Commission may suspend the Jlicense of a broker,
associate broker, or vreal estate salesman until the licensee
repays the surety fund award plus the cost of the Surety Fund
hearing.

Second, if a Real Estate Surety Fund claim 1is less than
$2,000, the real estate licensee now has the option of requiring
the claimant to bring a small claimsaction 1in District Court
rather than proceed through the Surety Fund hearing process. It
is not clear from the statute whether a broker could elect to
convert the small claims action to a court action under the Rules
of Civil Procedure.

Third, the new law requires a Real Estate Surety Fund
claimant to pay a filing fee of $250. This fee will only be
refunded 1if the claimant wins an award from the Surety Fund, *-he
claim is dismissed prior to a hearing, or the claim is
transferred from the Real Estate Commission to the District Court
as a small claims action.

On the whole, we believe this 1is a bad piece of legislation
for real westate licensees. Under the new law, a real estate
licensee faces the prospect of having his license suspended if
there is a Surety Fund award against him unless he makes

arrangements to pay the award. Thus, it is no longer true that a
Real Estate Surety Fund claim is a claim against the Surety Fund
and not the licensee. The Commission now has the option of

requiring the licensee to pay the award as a condition of keeping
his license.

The new law gives a broker the option for forcing the



claimant to bring a small claims action if the claim 1is $2,000 or
less. This provision merely encourages a claimant to 1increase
the amount of his claim to more than $2,000 if he wants to avoid
proceeding through the courts. Moreover, it 1is unclear under the
new law whether a small claims judgment for a Real Estate Surety
Fund claimant could lead to a license suspension. If that is the
case, then a real estate licensee™s license could be suspended by
the Real Estate Commission after an informal small claims hearing
by a district court judge. Since the district judges are often

plaintiff oriented in small <claims proceedings, electing the
small claims procedures could be risky business for a real estate
licensee.

The only good feature of this new legislation 1is the $250
filing fee. This fee may discourage the patently frivilous Real
Estate Surety Fund claims that are currently being filed by
claimants.

As you know, the Re-! Estate Surety Fund statutes have
caused real estate licensees nothing but trouble since the law
was changed 1in 1980 to allow the real estate commission to pay
claims from the fund without requiring <claimants to proceed
through the courts. Since 1980, the Surety Fund statutes have
been changed twice, both times to the detriment of real estate
licensees. In 1982, the law was changed to require, 1in certain
circumstances, a real estate licensee to pay the cost of Real
Estate Surety Fund hearings if an award is made against him.

To summarize, under the new Real Estate Surety Fund
statutes, the Real Estate Commission may treat a Real Estate
Surety Fund claim hearing as a license suspension proceeding. If

an award 1is made against a real estate licensee, the Commission
has the option of suspending the licensee®"s license until the
licensee agrees to pay the Surety Fund award plus the cost of the
hearing under terms that are acceptable to the Real Estate
Commission. Thus, a real estate licensee must taxe every Real
Estate Surety Fund <claim seriously because an adverse result
couild lead to suspension of the licensee®s license.

In our view, the Real Estate Surety Fund statutes as
presently enacted are an unnecessary burden to the vreal estate
industry. Real estate licensees are forced to defend minor and
sometimes frivilous claims at great expense. The recent

statutory amendments make a bad situation worse because a Surety
Fund hearing may Jlead to suspension of a licensee®"s real estate
license.

We have said again and again that the. Real Estate Surety
Fund statutes must be repealed. We have drafted legislation
requiring Real Estate Surety Fund claimants to go to court 7and
get a judgment against a real estate licensee before applying to
the Real Estate Commission for payment from the Real Estate
Surety Fund. To the best of our knowledge, Alaska 1is the only
state that allows Surety Fund claims to be processed by hearing



officers rather than requiring claimants to proceed through the
courts. It is vital that the real estate industry get this law
amended. Until the law 1is changed, real estate licensees are
going tobe spending alot of time and money defending Real Estate
Surety Fund claims before Real Estate Commission hearing
officers.

If you have any questions on this matter, please do not
hesitate to contact me.

Very truly yours

BANKSTON & McCOLLUM

WRF:dr
Enel.



Section 1. Application for payment out of fund of damages
remaining wunpaid upon judgment against licensee for frau"i", etc;

maximum liability per transaction.

(a) When any aggrieved person obtains a final judgment

any court of competent jurisdiction against any person or persons
licensed under A.S. 08.88, wunder grounds of intentional fraud or
or intentional conversion of trust funds arising directly out of
any transaction when the judgment debtor was licensed and
performed acts for which a license is required under A.S. 08.88,
the aggrieved person may, upcn the judgment becoming final, file
a verified application 1in the court in which the judgment was
entered for an order directing payment out of the Real Estate
Surety Fund of the amount of actual and direct loss in the
transaction up to the sum of ten thousand dollars ($10,000) of
the amount wunpaid upon the judgment; provided that nothing shall
be construed to obligate that separate account for more than ten
thousand dollars ($10,000) per transaction regardless of the
number of persons aggrieved or parcels of real estate involved in
the transaction.

In the case of a small claims court judgment, the aggrieved
person shall file the verified application in the district court
in which the judgment was entered in favor of the aggrieved
person. The court shall then make a determination as to whether
the sma"le claims court Jjudgment was based on facts constituting
grounds for recovery under this section and may enter an order
directing payment of the small claims court judgment out of the

separate account in the Real Estate Surety Fund.



Section 1. Time e-for™ action -by" courf ~on "-application "for
paymen-t “required- -showing®™ of -person aggrieved .

The court shall conduct a hearing upon such application 30
days after service of the application wupon the Real Estate
Commission. Upon petition of the Real Estate Commission, the
court shall continue the hearing up to 60 days further; and upon
a showing of good cause rray continue the hearing for such further
period as the ~court deems appropriate. At the hearing the
aggrieved person shall be required to show:

(a) He is not a spouse of the debtor, or the personal
representative of such spouse.

(b) He has complied with all requirements of this article.

(c) He has obtained a judgment as set out 1in Section 1,
stating the amount thereof and the amount owing thereon at the
date of the application.

(d) He has made all reasonable searches and inquiries to
ascertain whether the jJjudgment debtor 1is possessed of real o7’
personal property or other assets, liable to be sold or applied
in satisfaction of the judgment.

(e) That by such search he has discovered no personal or
real property or other assets liable to be sold or applied, or
that he has discovered certain of them, describing them, owned by
the judgment debtor and liable to be so applied, and that he has
taken all necessary action and proceedings for the realization
thereof, and that the amount thereby realized was insufficient to

satisfy the judgment, stating the amount so vrealized and the

balance remaining due on the jJjudgment after application of the



amount realized.

() That 1ie has diligently pursued his remedies against all
the judgment debtors and all other persons Jliable to hir 1in the
transaction for which he seeks recovery from the Re"il Estate
Surety Fund.

(9) That he is making said application no more than one

year after the judgment becomes final.



Section 3. Order"~of "Court; ~grounds;*"defense "of eactions ;
burden -of proof ;"presumption; dismissal®s;-"compromise of-"claims .

Whenever the court proceeds upon an application as set forth
in Section 2, it shall order payment out of the Real Estate
Surety Fund only upon a determination that the aggrieved party
has a valid cause of action [lithin the purview of Section 1 has
compl; »d with the provisions of Section 2.

The commission may defend any such action on behalf of the
Real Estate Surety Fund and shall have recourse to nil
appropriate means of defense and review, including examination of
witnesses and the right to re-litigate any 1issues, material and
relevant 1in the proceeding against the Real Estate Surety Funu,
which were determined in the underlying action on which the
judgment 1in favor of the applicant was based. If the judgment in
favor of the applicant was by default, stipulation, or consent,
or whenever the action against the 1licensee was defended by a
trustee in bankruptcy, the applicant shall have the burden of
proving that the cause of action against the 1licensee was for
fraud, intentional misrepresentation, deceit, or <conversion of
trust funds. Otherwise, the judgment shall create a rebuttable
presumption of the fraud, 1intentional misrepresentation, deceit,
or conversion of trust funds by the licensee, which presumption
shall affect the burden of producing evidence.

The commissioner may move the court at any time to dismiss
the application when it appears there are no triable 1issues and
the petition 1is without merit. The motion may be supported by

affidavit of any person or persons having knowledge of the facts,



and may be made on the basis that the petition, and the judgment
referred to therein, does not form the basis for a meritorious
recovery claim within the purview of Section 1; provided,
however, that the commissioner shall give written notice at least
10 days before such motion.

The commissioner may, subject to court approval, compromise
a claim based upon the application of an aggrieved party. He

shall not be bound by any prior compromise or stipulation of the

judgment debtor.



Section 4. Defense-—~of-"actions yeconclusive-~ad judica ticrrr ~of
issues.

The judgment debtor may defend an action against the Real
Estate Surety Fund on his or her own behalf and shall have
recourse to all appropriate means of defense and review,
including examination of witnesses. All matters, excluding the
issues of fraud, intentional misrepresentation, deceit or
conversion of trust funds, which are finally adjudicated 1in the
underlying action are conclusive as to the judgment debtor and
the applicant 1in the proceeding against the Real Estate Surety

Fund.



Section 5. Order-"directing-"payment--crut-of""fund; "Jimitation
of li~ability.

If the court finds after the hearing that the claim should
be 1levied against the portion of the Real Estate Surety Fund
allocated for the purpose of carrying out the provisions of this
chapter, the court shall enter an order directed to the
commissioner requiring payment from the Real Estate Surety Fund

whatever sum it shall find to be payable upon the claim pursuant

to the provisions of and 1in accordance with the Ilimitations
contained in this chapter.

Notwithstanding any other provision of this <chapter, the
liability of the Real Estate Surety Fund for th pur®jses of this
chapter shall not exceed twenty thousand dollars ($20,000) for

any one Jlicensee for which the cause of action occurred.



Section 6. Liabilityerf -fund--insufficrenf -to-"pay“clainms;
distribution of "monies 7°'tb tig,-~~joinder.

If the amount of liability of the Real Estate Surety Fund,
as provided for in Section 5, 1is insufficient to pay in full the
valid claims of all aggrieved persons by whom claims have been
filed against any one licensee, such amount shall be distributed
among them 1in the ratio that their respective claims bear to the
aggregate of such valid claims, or in such other manner as the
court deems equitable. Distribution of such monies shall be
among the persons entitled to share therein, without regard to
the order of priority 1in which their respective judgment may have
been obtained or their claims have been filed. Upon petition of
the Real Estate Surety Fund, the court may require all claimants
and prospective claimants against one licensee to be jJoined in
one action, to the end that the respective rights of all such
claimants to the separate account in the Real Estate Surety Fund
for education, research, and recovery purposes may be equitably

adjudicated and settled.



Section 7. insufficient "money e-in-" fund” bo "pay "claims;
priority ofeepayment®“when-aof fident" sums "depositedy "interest.

If, at any time, the money tdeposited in the Real Estate
Surety Fund 1is insufficient to satisfy any duly authorized clainm
or portion thereof, the commissioner shall, when sufficient money
has been deposited 1in the Real Estate Surety Fund, satisfy such

unpaid claims or portions thereof, in the order that such claims

or portions thereof were originally filed, plus accumulated

interest at the rate of ten and one-half percent per annum.



Section 8. Subrogation.

When wupon the order of the court, the commissioner has paid
from the Real Estate Surety Fund any sum to the judgment
creditor, the commissioner shall be subrogated to ail of the
rights of the judgment creditor and the judgment creditor shall
assign all his right, title and interest 1in the judgment to the
commissioner and any amount and interest so recovered by the Real
Estate Commissioner on the judgment shall be deposited 1in the

Real Estate Surety Fund.



Section 9. Effect® "of chapter-upon "disciplinary-proceedings .

Nothing contained herein shall 1limit the authority of the
commissioner to take disciplinary action against any licensee for
a violation of any of the provisions of A.S. 08.88 or the
regulations promulgated by the commission, nor shall the
repayment in full of all obligations to the Real Estate Surety
Fund by any Jlicensee nullify or modify the effect of any other

disciplinary proceeding brought against the provisions of A.S.

08.88.



Elizabeth I.Johnson 540 4 “Street Suite 304
' Anchorage. Alaska 99501

Counsellor and Attorney atLaw 1907) 277-3025

April 9, 1984

I

R i i fin 1 '

epresentative John Cowdery, Chairperson jd
House Labor and Commerce Committee ' APR PO 164
Alaska State Legislature
Pouch B
Juneau, Alaska 99811 AK m i ESTATE 'TCAt
R House Bill 705, Senate Bill 537

Relating to the Real Estate Surety Fund
Dear Representative Cowdery:

Enclosed please find a summary of my oral testimony
before the House Labor and Commerce Committee last Tuesday. [
understand that the Bill was passed out of the Committee
unanimously.

As you will recall 1 am adamantly opposed to not only
theconcept of House Bill 705 but to specific provisions. I am

sending copies of this letter to other legislators in the hope
that they will review the legislation more carefully.

I thank you f r the opportunity to testify but believe
therehas been 1inadequate public comment on this bill and that it
deserves more attention from both the House and Senate.

Sincerely,

Johnson

EU/KKr



1 representation. At present tne li—

Monday, April 8, 1984, The Anchorage Tiroes A-9

ettars to the

; {eee

.Dear Editor: _ stand, the relations between, the

Asa former publicmember of comments and -ihehill..Their ac:
.the Alaska Real Estate Commls- ¥ tiori.Jn passing the bill out of.the
sion (1976-82), | am concerned” committee with a do-pass recom-

.about changes being proposed to" ,mendation makes these requests, -

the laws governing the Real Es- "ludicrous.. \NIV> =,
,tate Surety Fund.. r.
«0n April 3, the. House" Laber " fast? The following ismy guess.
, Committee held a teleconference., The language in.the bill was de-
Vhearing on HB-705,-fan act relat-. _veloped by the Alaska. Associa-
ing to the real estate.,surety.,.!, tion of Realtors/, 1/understand
fund.””This bill will make sub- that Itwas" first presented to the
.stantial changes to the processstate Real Estate .Commission
used to reimburst individuals .".Reconsideration at its last meet-
*who are damaged monetarily, in//tag.” ,1 *-7
a real estate sales transaction®, I was also.told by”a,current
when a licensee isinvolved. ~ public member on the commls-*
1 The bill will also change the sion that the commission decided
-law so that an individualwill only_ ;;*to study the proposal and -deter-
be able to claim.damages if the mine“what-action itAvould take
loss Is due to intentional mis-
ing. This isnot an unusual action,
censee isheld responsible”eveh if  for thejcommissibn_®*A"Jr®A< ¢
the misrepresentation is uninten— Theproposalnext surfacetias*
tional. b HB-705 and a compjanionlbill in®

Also, an individual will have to  the Senate. However before this
get a judgment in court beforea happened the state Realtors as—
claim against the surety fund can  sociation held itsannual cocktail
be filed. At present an admin " party for legislators inJuneau. <=
irrative hearing is required. -1.have seen no problem vh i
These are major changes to the the Labor Committee 3 introduc—
law that should have a great deal  tion of HB-705.1 also see no prob—
of public discussion before they, lem with the legislators attend-;
are enacted. -/ ly ing the Realtors™- annual cocktaill

I was surprised Tand/then party. Realtors are constituents
shocked by, the action"lof the and deserve no less. However, |

r House Labor Commlttee”onjhls,

"hill. It was introduced by~the
committee on March/26. Eight

Cdays later the committee held a
eteleconference hearing and at
the end of the hearing passed the

" bill from the committee. lunder—
stand that itwas a unanimous do-"
"pass by the members of the com-

> fittee present. ;11 et

Other than the testimony by ¢

| Elizabeth Johnson, an attorney
who has conducted many of the
"administrative  hearings 1 on
surety fund claims, the most dls-

1 ttaguishing feature of the hearing
was what lwould describe as the

c committee 3 lack of understand-1°
ing of the hill. 1 think this will be-*
supported by the report of the
hearing ifone isprepared.

During the hearing several of
.the committee members asked
that those testifying provide
them with written comments so

potential impact on the public
woJd be moved from the com-

public input. * 1 -m

J The record will show that; of
the persons in attendance at the
teleconference hearing Opersons
attended eat ¥airbanks, Homer

and Anchorage), less that 10 per-
#; []0 * > *

e__Keal estate, sal es legislation -

/.\Why, was the, bill/moved so ..

AN

cent were not real estate “11-
cc"sees. The hearing was. sched-
tiled so fast that.it.was not*even
listed on the weekly, list of hear-
ings mailed, out ,by the Leg"sla®
tive Affairstoffice..,1, SVi
Why is.the association®so;Jn-
terested in" getting/LRB-705
p>assed? .Testimony at the hear—
ing indicated that they think that
the surety fund is p»ytag out Too
many claims Under the present-
system. A comparison was made
between the claims paid by the”
California fund and our fund to,
emphasize Tthis1They feel that
the hearing office is responsible
for this. v*e©
1This isalso ludicrous Since The

- hearing® office-presents finding-"~

on the proposal at.the.npxt.meetr .

to the commission®(five real es-"
.tate brokers;land- "two" public*™
"members)7--who ™can "™ &dopt/
change or rejecf the® findings.
Also, so*far less than 30 percent;
of the claims filed against;the;
fund have been paid. The present
process gets the job done in lessl
than sixmonths IFHB-705 passes*®
the process will go back to the®
civil courts and have to compete
with other matters on the coilirtl
caleiider. % el e
These proposed changes® have*
the potential of affecting-every.-
person®who buys or sells real es-1

am shocked that a bill with such_ Jate.,, in,.Alaska. It.should.liavei

much more public discussion. K
would also suggest that 1t is"im-j

mittee with so litte regard ifgirr*portant enough for the state real \
" estate commission to hold a gpe-l-

cial meeting, to holda public;
hearing on the changes.. ,
Frank Austin *' J 1
38 ApolloDrik7.-//|" ;

al > -



WRITTEN COMMENTS
REGARDING HOUSE EILL 705 AND SENATE BILL 537
RELATING TO THE REAL ESTATE SURETY FUND

Since 980 a fund created by the Alaska Real Estate
Commission has allowed payment up to $.10,000.00 per transaction
to consumers who have suffered financial loss because of a real
estate licensee®"s action that involved fraud, deceit, misrepre—

sentation, or conversion of trust funds. The fund 1is maintained
by payment of a yearly surety fee not to exceed $125.00 for each
licensee. After the fund reaches $250,000.00 the Real Estate

Commission adjusts the fees so that the fund 1is maintained at a
level not less than $250,000.00.

Prior to 1980 persons making a claim against the fund
had to Tfirst secure a court judgment against the [licensee In
1980 after Sunset review of the legislation, the requirement of a
judgment was dropped and the Real Estate Commission set ud a
procedure whereby complainants could make a claim directly
against the fund.

Once a complaint 1is received an administrative hearing

is held. The hearing consists of presentations by the claimant
and the licensee or licensees. The Administrative Hearing
Officer has the power to subpoena evidence 1including documents
and to require the attendance of witnesses. Both parties are

al™ red counsel if they so choose.

At the conclusion of the hearing, Findings of Fact and
Conclusions of Law are entered with a recommendation to the Real
Estate Commission on whether the claim should be paid.

It should be noted that once a Hearing Officer has made
arecommended decision the Real Estate Commission reviews the
case and decides whether the claim should be paid. After the
fi..al decision, the licensee still has the option to appeal to
the Superior Court.

Attached 1is asummary of the <claims paid since the
inception of the administrative proceedings in 1980.

House Bill No. 705and Senate Bill No. 537 substantially

amendthe current procedure to again require that members of the
public obtain a judgment against the licensee prior to making a
claim against the fund. The legislation then requires a second

hearing by the court to determine that the judgment creditor has
no other assets available and that payment from the fund Iis
;proper. The proposed legislation also restricts the type of
"claims which are paid from the fund.



Page -3-

Writteu Comments Regarding
House Bill 705 and Senate Bill
537 Relating to the Real
Estate Surety Fund

(d) Page 2, lines 12-14 - specifically prohibits
payment on claims for innocent misrepresentation.

Section 3, page 2, AS 08.88.465 requiresa second
hearingafter entry of a judgment and before amount 1is paid fronm
Surety Fund.

(a) Page 2, lira"s 20 and 21 - requirement of hearing
witnin 30 days 1is virtually impossible to enforce administra—
tively with the current backlog in the court system.

(b)(4) Page 3» lines 4-6 -- What 1is a "reasonable
attempt"? Open to judicial interpretation and "mini trial” on
attempt to find judgment creditor and determine assets.

(b)(5) Page 3 - requires a separate court hearing on
whether creditor has been able to locate assets and has taken the
"necessary action”™ to apply the assets to the judgment. What 1is

"necessary action”?

(b)(6) Page3> lines 13-16 -- requires the court to

make an independent determination that the claimant has
Atdiligently pursued other remedies." What 1is meant by this
ijphrase? Requires a separate showing that there 1isno other

”person that could be liable in the transaction m 1in other words
the claimant could obtain a judgment against Jlicensee A and
during the hearing under this section, a different judge could
conclude that licensee B is responsible and deny payment from the
fund. This is a peculiar provision which could vresult in
contradictory findings by judges with regard to the same
transaction, thereby allowing [licensees., to shift responsibility
and avoid payment from the fund.

Section 4 AS 08.88.470 repealed and reenacted:

(a) Page 3, [lines 17-21 -- requires a separate court
hearing and in effect a "mini trial™ on the validity of the
claim.

(b) Page 3, lines 22-27 - requires the claimant to
prove his case twice. Note that if the action was defended by a
Trustee in Bankruptcy there has to be an entirely new hearing,
although many times there will have already been a complete crial
in Bankruptcy Court.
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Written Comments Regarding
House Bill 705 and Senate Bill
537 Relating to the Real
Estate Surety Fund

Sr ition 7 AS 08.88. 475(b):

(b) Page 4, 1lines 15-20 - there 1is no definition
"transaction " This section appears to read that no matter how
many people are involved nor howmuch money islost, if the
licensee can claim that there was only_one “transaction?™ then tY*<
$10,000.00 TIimit applies. For example, 1in the case of the sau.e
of shares in a Jlimited partnership, if the licensee makes

fraudulent sales to 50 people, obtains $5,000.00 from each, and
takes the money, 1is this construed as "one transaction” where the
$10,000.00 limit would apply?

Comments:

Suggestion for changes in current statute and admini—
strative proceedings.

Some of the primary complaints |1"ve heard about the
Surety Fund <can be solved easily within the context of the
present procedure administered by the Real Estate Commission by
making changes to the current statute.

1. Elimination of "frivolous"™ clainms. Some licensees
have complained that they are burdened with responding to
"frivolous"” claims which are then denied. It has been my
experience that there are very few "frivolous™ <claims. Many
claims are settled or withdrawn prior to hearing or during the
hearing process. If there is a problem with 1inadequate 1initial
screening of complaints, | would suggest the following:

a. Establish a mandatory filing fee of perhaps

$50.00 to discourage those persons who feel the fund 1is a source
of free money.

b. Allow the staff of the Real Estate Commission
to do an initial screening of the complaint. IfT the complaint is
not recommended for an administrative hearing and the claimant
wishes to go forward, they must pest a bond of $250.00 to secure
payment of hearing cost and partial attorney"s fees to the
licensee if the claim 1is denied.

2. Denial of Due Process - there have been some
feelings by <claimants that because they are not entitled to a
jury trial, the administrative proceeding denies them due
process. No administrative proceeding provides for a jury trial

and as a practical matter all the rights and privileges accorded
in a court hearing are preserved 1in the*administrative procedure
process. The only exception is the. relaxed standard for the
rules of evidence. . This has not been a significant problenm in
any case | have handled, 1in which either an attorney appeared or
Jin® which licensees represented themselves.

of
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Written CommentsRegarding
House Bill 705 and Senate Bill
537 Relating to t~e Real
Estate Surety Fund

If this 1is perceived as a problem, the current statute
can be amended to provide for de novo review by the Superior
.Court as 1is done in school employment cases.

3. Allowance of claims based on innocent or negligent

misrepresentation. Some of the most vociferous opposition to the
Surety Fund has been to claims which have been allowed on the
basis of innocent or negligent misrepresentation. This theory of
recovery 1is consistent with the holdings of the Alaska Supreme
Court. Thus, licensees are going to continue to be held
responsible for mistakes which are innocently made regardless of
the status of i,he Surety Fund.

In short, with the above-noted exceptions, the Surety
"mFund works well 1in protecting the public interest and insuring

ithat licensees receive afair hearing. In addition, the
"administration of the Surety Fund over the past three years has
caused the industry to "self police”™ to a great degree. The

~problems with the fund can be more readily addressed by amending
the ~current procedure than requiring consumers to prosecute
claims through civil court.



9. Surety Claim Recovery:

Hoey, Thomas
Congdon, Renwick
Lankford, Daniel
McCormick, Gail
Motonaga, Gary
Calvo, Tony
Odell, Mina
McCourt, James
Jones, Jerry
Ruszkowski, Alvin
Rink, Robert

Recovery complete.
Recovery complete 030383.

Billed 011883,

Recovery complete 032683.
Recovery complete.

Claim repaid;

Claimant paid,
Billed 830718;
Claimant paid,

10. Surety claims statistics:

1981
1982
1983
1984

Totals to date

* This amount
the licencees,

includes
and therefore differs

1,000
1,139

no response.
11,275
A, 225
hearing costs unpaid. 10,000
hearing costs unpaid. 1,000

no response.
hearing costs unpaid, 800

Claimant paid, hearing costs unpaid. 1,000
Claimant paid, hearing costs unpaid. 1,000
31,429
Fiscal Year Calender Year
Filed Paid Filed Paid
31 0 52 3 $ 11,943
70 13 $ 41,853 93 18 62,612
99 20 80,346 123 14 67 ,644
97 3 30,000 29 1 10 ,000
297 36 S$152.199* 297 36 $152 ,199*
paid claims that have since been recovered froi

from the total that

is stated on thi

Surety Claim Case summary and as shown below.

Surety claim totals:

Paid, unrecovered
Paid, recovered
PD-Approved
Denied

PD-Denied
Withdrawn

In process

Total filed

Decided claims:

Paid, unrecovered
Paid, recovered
PD-Approved
Denied

PD-Denied
Withdrawn

Total decided claims

These numbers
cause there is

overlap where the
repayment of the- claim.

Numbers of claims

37 12.5%
3 1.0%
69 23.2%
1 0.3%
30 10.1%
157 52.9%
297 100.0%

Numbers of claims

37 26.4%
3 2.1%
69 49.4%
1 0.7%
30 21.4%
140 100.0%

included 1in the

paid,
hearing

Dollar amounts of claims

$ 124,974 .24 8.1%
29,025.00 1.9%
18,012.00 1.2%
317,898.97 20.5%

11,000.00 0.7%
134,878.25 8.5%
901,657.39 58.2%

S1,547.945 .85 100.0%

Dollar amounts of claims

$124,974 .24 19.3%
29,025.00 4.5%
18,012.00 2.8%
317,898 .97 50.8%
11,000.00 1.7%
134 ,878.25 20.9%

$646 ,288.46 100.0%

unrecovercd, category be—
costs are outstanding after






April 24, 1984

r
TOi Alaska Real Estate Commission
RE: Testimony: HB 705 and SB 537

Regarding thu existing surety fund structure, 1 have had the
opportunity to read both the State Association®s position

paper and the ;;corresponding pending Qlegislation to which this
testimony 1is addressed. e = - -

My Ffirst concern is the broad brush- method by which the
legislation would apply to the existing Surety Fund. One
does not, when one"s automobile requries a tune-up, replace
the entire engine. Instead, one performs thi required ad-
justments to continue on. The analogy appears to be very
appropriate to HB 705 in regard to the Surety Fund. The

legislation would replace the heart of the system when 1indeed
only a tune-up 1is required.

I am sympathetic to the Association®s concerns end claims of
frivolous and/or vindictive claims “being filed against licen-

sed real estate agents. I believe this to be a legitimate
concern and one that must be addressed. When the current
Surety Fund system was formulated 1in 1979-1980, the experience

of a significant number of less than valid claims was not fully
anticipated.

The concept of afiling fee 1iIs astep 1in the r>ght oirection
for remedy. The suggestion that it be S50 to S100 is good,
however, in my opinion the amount 1is not sufficient. I am in
favor of a filing fee of some greater amount, perhaps $250-
S500, a portion of which 1is refundable if the plaintiff pre-
vails in his argument. As we have seen, there must be some
consideration on the part of the plaintiff as to their liabili-
ty in Ffiling a claim against the Surety Fund. If a plaintiff
understands from the outset that a substantial fee is required
to file, and that if unsuccessful, the fee is considered a cost

of litigation, the vast majority of those people now Ffiling
frivolous or vindictive claims will be markedly reduced.

This concept emodies two factors. First, the plaintiff
understands that there will be a filing fee that will not

be refundable, let us say $100 out of the deposit. Secondly,
the plaintiff mu"t consider the remaining amount to be a
"gamble", if you will, that he will prevail. In brief, the

large filing policy requires some serious economic Fforethought
on the part of the complaintant.
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My second concern centers around the numerous references to

I""1|nnocent misrepresentation which appears to exclude such

action from the protection of the Fund. 1 think back to the
lady 1in Wasilla t”~at, upon closing a deal for her new country
residential acreage, discovered that when it came time to build,
half of her property was over a cliff and she had purchased a
wonderful set of mud flats. The agent had flagged the corners
incorrectly. He did not mean to. He really believed he was
selling her the correctly staked land, and told her so. He did
not do his job properly and consequently, the lady®s property

was worth cne-half of what she paid for it.

I recall the Tfamily 1in Juneau that purchased a previously
occupied house with the assurance from the selling agent that
the foundation was high and dry. Reality surfaced when a

high tide 1increased the water Jlevel to the point it flooded
the basement and created a difficult problem with the potential
rotting of the supporting members. The agent had represented

e"the house to be free of floooing problems and he really be-

lieved it was because he did not do his job as well as he should
have: he never inspected the crawl space arid the supports for
existing water damage and potential of same.

"Should the Ulady in Wasilla or tine family 1iIn Juneau suffer
economic hardships on whet could well be the big;est financial
transaction of their Qlives because two agents did not do tneir
jJob as completely as theyshould have? I do not believe so.

The agent or.the industry, must provide a vehicle to make these
two oeople whole end a reasonable accessable Surety Fund 1is that
vehicle. The buyers in these 1instances, are the lest people
that should suffer due to what would be termed 1innocent mis-
representation.

Thirdly, it has been suggested a small claims court action
may be utliized to resolve a dispute. While this may appear
on the surface to be viable, even with the existing S2000
limit or with an 1iIncrease thereof, one who has worked within
the small claims system knows that a simple checkmark 1in the
proper box on the defendants reply form turns a small clainms
proceeding into a full district court case. Thus the benefits
of the small claims system are easily lost.

In summary, it is my opinion the proposed changes are a back-
ward step 1in the protection of the public from damage 1incurred
in a real estate transaction. The judgement method, wused prior

to the existing Surety Fund method has proven itself .0 be
totally 1ineffective from both a time and money standpoint in
dealing with alleged wrongs on the part of real estate agents.
It is difficult to consider returning to that system as a means
to remedy the current ills of the Surety fund.
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Panel _.submits real estate
surety fond raleJ

to end siImri

nyAnnetteTa lor
Iim-c* bo-Uxw V]t

The House Labor and Commence
Committee this week Introduced a b{i|
lliat would rcqulre(yictfrns ofshtxtiy”
real estate transactions lo win their
case In court before tapping Lite surely
fund for compensation.

"Die Alaska Association of Realtors
proposed the legislation to rectify th
current system in which members/*:

Qievd)Lhey are ejgxxsed to double Jeop—
ard”

Under the current system, victims
of fraud, deceit or misrepresentation
by [licensed agents con oe awarded
surety fund claims — for which the
realty Is billed — and Lhen can sue th

agents in court. . .
In surety fund claims, Llie procedure

%am
I

Involves both parties presenting their
case before 1 hearings officer, who
then makes n recommendation to llie

aska Real Estate Commission. The
Maximum award isJ10.000.

Real estate agents want the proce—
dure changed back to the way It was
bc/ore 1930, when people had to go to"
court before having access to the

irety fund. The 1CG0 legislature sim—
plified the procedure to save people the
lime and expense of going through the
court system.

The proposed legislation also would
require people who have won their
court cases to exhaust all remedies for

Citing their money buck from "the
uiltvpgenls or brokers before being
illou"ed to lap Die fund.

Real estate agents said the current

hell lo switch

to plastic

system penalizes all licensed agents ™
who pay Into the fund ruther Uran fo—
cusing on the wncng-doer. Allhoueh. th«b-
real estate commluslon bllb themjl1t$_£~y
agents, there Isno legnl mecluuusm-io-
ensure payments, agents said.

The surety fund Ls a special nccount
set up by the legislature;to reimburse
people who have been dcfrnudc-"d or
misled by licensed agcnts In real estate”

transactions.

Agents pay up t $125 In to Llie fund In
lieu .of obtaining piivule:bonds. The
amount they pay isbased ah how much
money b In the fund. The I\md cannot
exceed $500,000, half of which b desig—
nated for education.

MAocbd li <

Camden, N.J. — The Cnmnbell Soup

can"wlll be replaced by a plastic con-
CT = "o —ja ciwiMtiner orti/or*

own cans In 1%1, has become the tivird
largest manufacturer In the business,
turning out about J billion tin cans In
1003 — behind American Can Co. and



r_A f%fi"i%ﬁwL_%DEPARTMENT OF LAW
OFFICE OF THEATTORNEY GENERAL

EILL SHEFFIELD, GOVERNOR

REPLY TO:

11031 W <lh AVENUE
SUITE 200
ANCHORAGE, ALASKA 99501

PHONE: 15071 275-3550

726 1934 Jin NATIONAL CENTER
APR? 6 100 CUSHHAN ST.
EHE{E/:ISI%S ALASKA 95701
Alt REAL ESTATE C0m, April 24, 1964 PHONE: (507) <52-1553
CIPOUCH K e STATE CAPITOL
JUNEAU ALASKA 95E1
PHONE: (907) <85- B0
Janes L. Magowan, Executive Director
Alaska Real Estate Commission
3601 C Street Suite 722
Frontier Building
Anchcrase, AK 99303
Re: Alaska Association of Realtors

"White Pater™

fund

Dear Hr. Hagowan:

on tne surety

%t your request on behalf of the Real Estate Commis—
sion, we haveereviewed the White Paper dated March 5, 1984, by
the Alaska Association of Realtors pertaining to the real estate

surety fund. Some of the comments and concepts
Alaska Association of Realtors in the White

advanced by the
Paper are now

embodied 1in proposals before the 13th Legislature, specifically

HB 705 and SB 537.

The current real estate surety fund

claims program as

outlined in AS 08.88.450 et seq. has benefited hundreds of
A.laskan consumers and real estate professionals since it was

enacted 1in 1980. The program has provided

a swift, 1inexpensive,

and fair method of resolving many real estate sales disputes. It

has allowed hundreds of ~consumers to bring
before a qualified, impartial tribunal without

delay and high cost of going to court. In

has given a measure of protection to consumers

real estate professionals with a *full and

their grievances
the frustration,
view, the progranm
while providing

fair opportunity to
contest the merits of any <claim made against

The existing surety fund has done much to

the surety fund.

enhance the public

trust and confidence 1in the real estate profession 1in general, a

goal we support and encourage.

To be sure, the surety progranm

soDe respects. I agree with the point made

ciation of Realtors that some means must be

could be improved in
by the Alaska Asso—
found to reduce friv-—

olous claims against the surety fund. It is my belief that frivo-—
lous claims can be essentially halted by 1imposing a significant
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f#James L. Magowan, Executive Director

NCG:e r

The Honorable
Senator

CC:

April 24, 1934
Alaska Real Estate Commission Page 2
filing fee, perhaps up to $150, to be paid by each claimant prior
to processing a claim against the surety fund. IT the claimant
does not prevail, then the filing fee would be lost. Such a
filing fee would most likely <chill frivolous <claims without
unnecessarily impeding valid claims made against the fund.

I recognize that this 1is a policy" call rather than a
legal determination. | would therefore simply urge the
commission to carefully weigh the effects of the approach taken
in the White Paper and by the two pending bills and carefully

-consider their effects on both the real estate consumers and on
the real estate profession. As a general rule, I am not
-eeenamoured with placing more disputes in our already overworked
judicial systen. 0Of <course, any aggrieved party from a real
estate surety fund proceeding does and ought to have the ability
to appeal the findings and award to" a superior court.

If we can be of additional assistance to the commission
Toncerning any aspect of the surety fund, please contact us.

Attorney General

Dick Elaison

The Honorable Jalmar Kerttula

President of the

The Honorable
Speaker

Joe

Ray Gillespie
Special
to the Governor

The Honorable
Department

Dick Lyon,
of Commerce

Senate

Hayes

of the House

Staff Assistant

Commissioner
and Economic Devel

opment
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2333 Apollo Drive
Anchorage, AK. QfIWM

MRS. BARBARA HILL, CHAIRPERSON
ALASKA REAL ESTATE COMMISSION A
3601 C STREET - -.;
ANCHORAGE, ALASKA 99503

DEAR BARB,

I AM CONCERN AT THE PROCESS THAT HB-705 SEAMS TO BE
mFOLLOWING. THE RECENT HEARING BY THE HOUSE LABOR COMMITTEE
WAS VERY DISTURBING 1K THE LACK OF PUBLIC COMMENT THAT WAS
OFFERED ON A BILL THAT WILL HAVE SUCH A POTENTAL EFFECT ON
THE,PUBLIC. I FEEL THAT IT IS THE RESPONSIBILITY OF THE
COMMISSION TO SEE THAT THIS DOES NOT SET THE TONE FDR .THE
FINANCE COMMITTEE HEARINGS. TO ENSURE THAT THERE IS PUBLIC
COMMENT ON THIS BILL I URGE YOU TO CALL A SPECIAL SESSION
OF THE COMMISSION AT WHICH PUBLIC COMMENT ON HB-705 MIGHT
BE OFFERED TO THE COMMISSION. I ALSO URGE THE COMMISSION TO

REVIEW HB-705 AND FORWARD A POSITION ON THIS BILL TO THE
FINANCE COMMITTEE.

I AM HAND DELIVERING THIS TO THE COMMISSION OFFICE FOR
EXPIDITIOUS HANDLING. THANK YOU FOR ANY CONSIDERATION
GIVEN TO MY REQUEST. I HAVE ALSO ATTACHED A COPY OF A

LETTER TO THE EDITOR ON THE LABOR COMMITTEE HEARINGS AND ™
MY CONCERNS ABOUT HB-705. " m

ATTACHMENT

cc: Commission Members
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AS A FORMER PUBLIC MEMBER®™ OF .THE STATE/REAL ESTATE COMMISSIONT

.(1976--82) I AM CONCERNED™ABOUT.*CHANGES iJHAT ,ARE,.BE INB...PROPOSED"U-:

mT_ 0 THE*"HAWS®"1GOVERN ING *THE ;:REAL* ESTATE MURETY FUND.<r v > ;°

ON TUESDAY®" APRIL .3RD THE; HOUSE®" LABOR COMMITTEE HEL.D A .
TELECONFERENCE HEARING ON?HB-705 "AN"aCT RELALTING -TO THE REAL =

ESTATE “SURETY FUND"™. THIS BILL WILL."MAKE SUBSTANTIAL CHANGES

TO. THE:"PROCESS USED TO RE IMBURST-. INDIVIDUALS WHO ARE, DAMAGE -V'.

"MONETARILY IN AIREAL ESTATE"SALES; TRANSACTION WHEN A LICENSEE. *

IS INVOLVED.I.THE BILL WILL" ALSO CHANGES THE LAW SO THAT" AN N

/:*INDIVIDUAL WILL ONLY BE .ABLE;.TO.?CLAIM.DAMAGES IF THE .LOSS 1S?7;-. "y e
DUE-XTO-TINTENT.IONAL MISREPRESENTATION®.:"AT- PRESENT THE." LICENSEE * o

-N_IS"HELDMRESPONSIBLE- EVENTIF iTHE-"_.MISREPRESENTATION® ISVE"™ ™:77 ‘m -

AVUNINTENTIONAL-.” ALSO;* ANA~AINDIVIDUaCl WILL-HAVE .TO, GET, A .JUDGEMENT

P:fIN :COURT- BEFORE" A "CLAIMTAGAINSTHtHE. SURETY FUND..,CAN BE. FILED. .. "
at*prpqpkjT '-AN*AHMTNTRTRAT-TVP- "HFARYKi'f"'TR«RFDIIRFDIT' THFPF ARF

SPEAKING OF PUBLIC DISCUSSION. =T WAS SUPRISED AND THEN SHOCKED

BY THE ACTION OF. THE HOUSE™ LABOR"COMMITTEE ON THIS BILL. IT

WAS INTRODUCED BY .THE LABOR COMMITTEE ON MARCH 26TH. EIGHT DAYS
LATER.THEY HELD A TELECONFERENCE®"HEARING (APRIL 3ND) AND""AT THE
END OF THE HEARING PASSEDATHE; BILLv.r T* I THE COMMITTEE";." T&\7 « 7
.UNDERSTAND THAT ITWAS A™UNANIMOUS.® 1 PASS BY THE MEMBERS OF THE.
Z.COMMITTEE PRESENT. -OTHERATHAN ;THE." TESTIMONY BY MS. ELIZABETH-""
"e"e"JOHNSON, AN ATTORNY WHO "HAS "CONDUCTED MANY OF THE ADMINISTRATIVE
HEARINGS ON SURETY FUND®" CLATMS ;y;THE MOST DISTINGUISHING FEATURE
OF THE HEARING WAS. WHAT]*!-"WOULD "DESCRIBE AS THE COMMITTEES LACK
OF UNDERSTANDING OF THE""BILL. "I™THINK THIS WILL BE SUPPORTED BY
THE REPORT OF THE HEARINB-;IF ONE"1S PREPARED. DURING THE HEARING
SEVERAL "OF THE COMMITTEE-MEMBERS ASKED THAT THOSE TESTIFYING
PROVIDE THEM WITH WRITTEN? COMMENTS SO THAT THEY COULD BETTER
UNDERSTAND .THE RELATIONS BETWEEN THE COMMENTS AND THE BILL.

THEIR ACTION IN PASSING THE BILL OUT OF THE COMMITTEE WITH A

DO PASS RECOMMENDATION MAKES THE~E REQUEST LUDICROUS.



WHY WAS THE BILL MOVED SO FAST? THE FOLLOWING IS MY GUESS. THE"®
LANGUAGE IN THE BILL WAS DEVELOPED BY THE ALASKA ASSOCIATION OF
REALTORS. I UNDERSTAND THAT IT WAS FIRST PRESENTED TO" THE STATE
REAL ESTATE COMMISSION FOR THEIR CONSIDERATION AT THEIR LAST
MEETING. I WAS ALSO TOLD BY A CURRENT PUBLIC MEMBER ON THE "o
COMMISSION THAT THE COMMISSION DECIDED TO STUDY THE PROPOSAL ~L*°
AND DETERMINE WHAT ACTION IT WOULD TAKE ON THE PROPOSAL v.Te"
AT THEIR NEXT MEETING. THIS 1S NOT AN UNUSAL ACTION FOR THE®"V*
COMMISSION. THE PROPOSAL NEXT SURFACED AS HB-705 AND A COMPANION
BILL IN THE SENATE. HOWEVER BEFORE THIS HAPPENED THE STATE V
REALTORS ASSOCIATION HELD ITS ANNUAL COCKTAIL PARTY FOR
LEGISLALTORS IN JUNEAU.

.1 HAVE SEE NO PROBLEM WITH THE LABOR COMMITTEE"S INTRODUCTION OF
HB-705. I ALSO SEE NO PROBLEM WITH THE LEGISLATORS ATTENDING THE
REALTORS ANNUAL COCKTAIL PARTY. REALTORS ARE CONSTITUENTS AND
DESERVE NO LESS. HOWEVER, I AM SHOCKED THAT A BILL WITH SUCH
POTENTIAL IMPACT ON THE PUBLIC WOULD BE-MOVED FROM THE
COMMITTEE WITH SO LITTLE REGARD FOR PUBLIC INPUT. |IF THE RECORD
IS CHECKED YOU WILL FIND THAT OF THE PERSONS IN ATTENDANCE AT
THE TELECONFERENCE HEARING (PERSONS ATTENDED AT FAIRBANKS,

HOMER AND ANCHORAGE) YOU WILL FIND THAT LESS THAT TEN PERCENT

WERE PERSONS, WERE NOT REAL ESTATE LICENSEES. THE HEARING WAS
SCHEDULED SO FAST THAT IT WAS NOT EVEN LISTED-ON THE WEEKLY ~
LIST OF HEARINGS MAILED OUT BY THE LEGISLATIVE AFFAIRS OFFICE.

WHY IS THE ASSOCIATION SO INTERESTED IN GETTING HB-705 PASSED.?
TESTIMONY AT THE HEARING INDICATED THAT THEY THINK THAT THE
SURETY FUND IS PAYING OUT TO MANY CLAIMS UNDER THE PRESENT
SYSTEM. A COMPARISION WAS MADE BETWEEN THE CLAIMS PAID BY THE
CALIFORNIA FUND AND OUR FUND TO EMPHASIS THIS. THEY FEEL THAT
THE HEARING OFFICE IS RESPONSIBLE FOR THIS. THIS IS ALSO
LUDICROUS SINCE THE HEARING OFFICE PRESENTS FINDINGS TO THE
COMMISSION (FIVE REAL ESTATE BROKERS AND TWO PUBLIC MEMBERS)
WHO CAN ADOPT, CHANGE OR REJECT THE FINDINGS. ALSO, SO FAR LESS
THAN 30 PERCENT OF THE CLAIMS FILED AGAINST THE FUND HAVE BEEN
PAID. THE PRESENT PROCESS GETS THE JOB DONE IN LESS THAN SIX
MONTHS. IF HB-705 PASSES THE PROCESS WILL GO BACK TO THE

civiL COURTS AN.HAVE TO COMPETE WITH OTHER MATTERS ON THE COURT
CALENDER.

THESE PROPOSED CHANGES HAVE THE POTENTIAL OF AFFECTING EVERY
PERSON WHO BUYS OR SELL REAL ESTATE IN ALASKA. IT SHOULD HAVE
MUCH MORE PUBLIC DISCUSSION. I WOULD ALSO SUGGEST THAT IT IS
IMPORTANT ENOUGH FOR THE STATE REAL ESTATE COMMISSION TO HOLD
A SPECIAL MEETING TO HOLD A PUBLIC HEARING ON THE CHANGES. 1
HAVE REQUESTED THAT THE CHAIRPERSON OF THE COMMISSION CALL A
“UBLIC HEARINGS ON THIS MATTER.
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MEMORANDUM

TO All Members, House Labor and Commerce Committee
FROM: Roger Poppe, Committee Staff

DATE March 7, 1985

SUBJECT: Overview, HB 251

On Thursday, March 7, 1985, the House Labor and Commerce Committee
met in Room 102 Capitol Building at 1:15-7?.:45 pm on HB 251: An Act
extending the termination date of the Board of Veterinary Examiners.

There was no previous legislation on this last year. The last
extention of the Board took place in 1980. There 1is no companion
legislation in the Senate so far this year.

The LB & A report in your file recommends extension of the Board,
and conclude that the Board should be extended, with no recommendations
as to adjustments to make, which is a glowing recommendation in their
terms.

They brought in more 1in revenues through fee charges than there
were expenditures, so the Board is paying its own way currently. The
Committee may wish to establish how many members they serve and what
sort of activities they engage in at their br rd meetings.

Dr. Val Stuve, the Chairman of the Board, will try to provide input
and be available for questions at the Fairbanks LIO if he can get away
from his busy surgery schedule. If not, Dr. Paula Tuomi, a member of
the Board in Anchorage, will try to be at the LIO site in Anchorage to
answer questions if she can get time off from treating some of the
dogs in the lditarod race.



§08.03.010 Alaska Statutes # OH.03.ui,

Editor's notes. — This section was  Cross references.
redrafted by the revisur of statutes to constitutionality ofch. 102. SI,A t,,
remove personal fronouns in_conformity  notes to AS 09.55.536 and Al i
nglt/Kl /i988g1.05.03 (0 and K 4. Chapterdb. —art. II, S 14,

Chapter 03, Termination, Continuation anc
Reestablishment of Regulatory Boards.

Section Section
10. Termination dates for regulatory  20. Procedures govering leriniii.-
hoards transition and continuation

Cross references. — Asto review ofthe
activities of agencies, boards and
commissions, see AS 44.66.010 et seq.

Sec. 08.03.010. Termination dates for regulatory boards.
Boards listed in this subsection have a termination date of Jim,.
1979:

(D Repealed by 83 ch 36 SLA 1980.

(2 Repealed by &3 ch 40 SLA 1980.

(3 Repealed by &3 ch 87 SLA 1980.

(4 Repealed by 83 ch 74 SLA 1979.

(5) Repealed by & 3 ch 39 SLA 1980.

(6) Repealed by 8 3 ch 37 SLA 1980.

(7) Repealed by § 3 ch 38 SLA 1980.

(8) Repealed by § 3 ch 41 SLA 1980.

(9) Repealed by 8§ 3 ch 67 SLA 1980.

(10) Repealed by § 2 ch 43 SLA 1980.

(11) Repealed by § 3 ch 42 SLA 1980.

(b) Boards listed in this subsection have a termination date ni .iu
30, 1980:

(1) Repealed by § 15 ch 82 SLA 1980.

(2) Repealed by § 5ch 159 SLA 1980.

(3) Collection Agency Board (AS 08.24.011) (obsolete*:

(4) Repealed by § 5 ch 159 SLA 1980.

(5) Repealed by § 11 ch 71 SLA 1980.

(6) Repealed by § 7 ch 72 SLA 1980.

(7) Repealed by S 2 ch 53 SLA 1981.

(8) Repealed by § 8 ch 143 SLA 1980.

(9) Repealed by § 42 ch 167 SLA 1980.

(10) Repealed by § 2 ch 153 SLA 1980.

(11) Repealed by § 13 ch 52 SLA 1981.

(c) The following boards have the termination date provided by if.
subsection:

(1) Board of Nursing (AS 08.68.010) — June 30, 1983.

(2) Board of Chiropractic Examiners (AS 08.20.010) — June
1984,

10

] 08.03.010 Business

(3) Board of Examiners in <

1984.
(4) Board of Pharmacy 'AS (
(5) Board of Dispensing Opti
(6) Board of Dental Exammi
(7) Board of Veterinary Exan
(8) State Physical Therapy |
(9) Board of Nursing Home ;
30,1986.
(10) Board of Psychologist a
08.86.010) — June 30. 198
(11) State Medical Board (Al
(12) Board of Marine Pilots «
(13) Board of Welding Exam
(obsolete).
m W(14) Board of Electrical Exan
v'n”(15) State Board of Registrati
m Surveyors (AS 08.48.011) — Jv
(16) Board of Barbers and H
,1984.
- (17) Board of Public Account
m Real Estate Commissioi
Board of Governors o
Oﬁ@—aune 30, 1985.
(20) Guide Licensing and Co
1982.
(d) Repealed by § 3 ch 74 SI
(e) Repealed by § 3ch 74 SL.
3ch 74 SLA 1979:am 8 1, 3¢
am 88 1,3 ch 38 SLA 198
3 ¢ch 40 SLA 1980; am 1.3t
,%ﬁam §§ 1.2ch43SLA 198
,%}71 SLA 1980: am 88 6,7 ¢
- am 8§ 1,3 ch 87 SLA 198-
2 ch 153 SLA 1980; am §8 2,5
SLA 1980; am 88 1, 13 ch 52 8
»m 5 1 C 28 SLA 1982; am 8

Rovisor's notes. — Subsection (ci
+aranged by the revisor of statutes |
ftuat to'AS 01.05.031 to conform to a
tag arrangement of the subject matte

roaa réferences. — For present pr
«ana covering the subject matter of t
«action (c) as it read “prior to the 1
aatandraent and of former subsections
(+), ace AS 08.03.020.

&



j08.03.010 Business and Professions

(3) Board of Examiners in Optometry (AS 08.72.010i — June 30,
1984.

(4) Board of Pharmacy (AS 08.80.0101— June 30, 1984.

(5) Board of Dispensing Opticians (AS 08.71.010t —June 30. 1985.

(6) Board of Dental Examiners (AS 08.36.010> — June 30. 1986.

i7) Board of Veterinary Examiners iAS 08.98.010)—June 30,1985.

(8) State Physical Therapy Board (AS 08.84.010) — June 30. 1986.

i9) Board of Nursing Home Administrators (AS 08.70.010) — June
30. 1986.

(10) Board of Psychologist and Psychological Associate Examiners
(AS 08.86.010) —, June 30, 1982.

11) state Medical Board (AS 08.64.010) — June 30. 1983.

d2) Board of Marine Pilots (AS 08.62.010) — June 30. 1983.

(13) Board of Welding Examiners (AS 08.99.010) — June 30. 1981
(obsolete).

(14) Board of Electrical Examiners (AS 08.40.010) —June 30. 1986.

(15) State Board of Registration for Architects. Engineers, and Land
Surveyors (AS 08.48.011) — June (), 1984.

(16) Board of Barbers and Hairdressers (AS 08.13.010) — June 30.
1984.

(17) Board of Public Accountancy (AS 08.04.010) — June 30. 1984.

(18) Real Estate Commission (AS 08.88.011) — June 30, 1986.

(19) Board of Governors of the Alaska Bar Association (AS
08.08.040) — June 30. 1985.

(20" Guide Licensing and Control Board (AS 08.54.010) — June 30,
1982.

id) Repealed by § 3 ch 74 SLA 1979.

(e) Repealed by § 3 ch 74 SLA 1979. (§ 2ch 149 SLA 1977; am 8§ 1,
3ch 74 SLA 19™ t 88 1,3 ch 36 SLA 1980; am 8§ 1, 3 ch 37 SLA
1980;am 88 1,3 ¢ SLA 1980; am 88 1, 3ch 39 SLA 1980; am § 1,
3¢ch 40 SLA 1980, uin 881,3 ch 41 SLA 1980; am §8 1,3 ch 42 SLA
1980; am 88 1,2 ch 43 SLA 1980; am 88 1,3ch 67 SLA 1980; am 8§ 10,
1 ch 71 SLA 1980; am 88 6, 7ch 72 SLA 1980; am 8§ 2, 15ch 82 SLA
1980; am 88§ 1,3 ch 87 SLA 1980; am &8 7,8 ch 143 SLA 1980; am § 1,
2ch 153 SLA 1980; am 88 2, 5ch 159 SLA 1980; am 8§ 41. 42 ch 167
SLA 1980; am 88 1, 13 ch 52 SLA 1981; am 88 1, 2 ch 53 SLA 1981;
am 8§ 1ch 28 SLA 1982; am § 1ch 60 SLA 1982; am § 1ch 96 SLA
1982)

Revisor's notes. — Subsection (c| was Effect of umcnclr mints, — The 1979
rearranged by the revisor of statutes pur- amendment repealed paragraph ({41ofs_ub-
suant to' AS 01.05.031 to conform to a log- ~ section Iaé, which read: "Board o Nursm?
ical arrangement of the subject matter.”  (AS 08.68.010)," rewrote subsection (cf,
(Cross réferences. — For present ?row- and repealed siibsections (d) and (e), which
aions covering the subject matter of sub- read; ~ "The termination, dissolution,
leclion Ic) as it read prior to the 1979  continuation or r.establishment of a
amendment and of former subsections td» regulatory board shall be governed by the
and te), see AS 08.03.020. legislative oversight procedures of AS



BOARD: VETERINARY EXAMINERS, FOARD OF

TITLE: Board of Veterinary Examiners

DEPT: Department of Commerce and Economic Development

AUTHORITY: AS 08.93.010

STATUS: 85/06/30

REQUIREMENTS: LEGISLATIVE CONFIRMATION

PROHIBITIONS: Cannot serve more than two successive complete terms

TERM: 4-year - staggered

DESCRIPTION: 5 members appointed by Governor: 4 licensed veterinarians in

active practice in Alaska for 5 years; plus 1 public member; no person may

serve who 1is, or was during the two years immediately preceding appoint—

ment, a member of a faculty, board of trustees, or advisory board of a

veterinary school.

SPECIAL FACTS: May be removed for cause; lorum - majority

FUNCTION: Regulates and controls applications, licenses, and permits of

veterinarians

COMPENSATION: Standard travel/per dienm

MEETINGS: At least 3 annually; normally 3 times per year, 3 days maximum,

plus 2-4 work sessions

*FOR FURTHER INFORMATION CONTACT: Licensing Examiner. Division of Occupa—
tional Licensing, Dept, of Commerce and Economic Development, Pouch D,

Juneau, AK 99811 - 465-2544



Veterinary Examiners

MEMBER

APPT

REAPPT

Stephen A. Mersch, DVM
P.O. Eox 2170

Soldotna 99069
Veterinarian

Vern R. Starks, DVM
Route 1, Bex 863
Ketchikan 999C1
Veterinarian

Val D. Stuve, DVM
1651 College Road
Fairbanks 99701
Veterinarian - Chair

Pamela A. Tuomi, DVM

2036 E. Northern Lights

Anchorage 99504
Veteri Parian

Ray Preston
4990 Thane Road

Juneau 99801
Pub lie

84703730

81705706

82/01/75

80/04/01

85/01/31

84/04/09

TERM

87/01/31

S5/01/31

86/7/01/31

88701731

88/01/31
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PURPOSE OF THE REPORT

In accordance with a special requeﬁ( of the Legislative Bud-—
get and Audit Committee and Title of the Alaska Statutes,
this special report has been prepared to document the Sunset
experience m Alaska and to gather information about Sunset

results in other states.
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THE SUNSET EXPERIENCE

In 1977 the Alaska Legislature created Alaska®s Sunset law
which Wc s patterned after the Colorado Sunset legislation.
The design of Alaska®s Sunset law provides legislative scru—
tiny of all programs and activities of the State. While

most other states® Sunset laws only addressed boards and
commissions, Alaska®"s lav; is comprehensive. It includes in
addition to boards and commissions, all State programs.

i.e process in Alaska provides for the programs, boards, and
commissions selected by the legislature to be reviewed by
the legislature at least every four years, unless estab—
lished for a shorter period of time. The Division of Legis-
lative Audit provides a performance review of all agencies
selected by the legislature for Sunset.

Since inception of the Alaska Sunset process 1in 1977, the
legislature has reviewed 47 agencies. The Legislative Audi—
tor has recommended termination of 12 boards or commissions.
The Legislature has terminated two of the these boards and
merged two others (see Appendix A).

Alaska 1is a young state and therefore has fewer old boards
and commissions Tfor which there is not a demonstrated public
need. Nationwide, 35 states have adopted Sunset legislation
in which approximately 1676 Sunset reviews have taken place.
0Of these, 28" (17%) boards, commissions, oOr agencies were
terminated.

Benefits From Sunset Reviews - Nationwide

Although some have viewed termination of State entities as
the measure of success of Sunset, the main benefits, accord—
ing to a nationwide survey made by Common Cause The Status
of Sunset In The States, have been to make government more
efficient and more responsive and accountable to the public.
Of the 1676 entities reviewed, 17% were terminated because
no public purpose was being served. In 83% of the reviews
conducted nationwide, modifications were needed in order to
improve efficiency. In addition, 08% of the states surveyed
believed the principle benefits were increased public
accountability and efficiency. Furthermore, 56% believed
increased legislative experience and interest in the over—
sight work was a major accomplishment in the Sunset imple—
mentation.

Alaskan Experience

Alaska®s experience has paralleled that of other states.

The process has not resulted in significant cost savings,
but as the result of legislative reviews, the agencies”,
boards®, and commissions® operations have become more effi—

1. See Footnotes, Appendix B, Page 10
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cient and the entities are more aware and responsive to the

public needs. They have also become more cognizant of their
responsibilities for self-evaluation and have made improve—
ments not required by the legislature. In addition, recom—

mendations for improvements 1in the entities® efficiency and
effectiveness, made by the legislature and auditors, have
either been fTully or partially implemented. Therefore,
improvements 1in '"the existing programs have been more benefi—
cial than the cost savings from terminating State programs

or boards. Some of the improvements observed are as fol —

lows :

1. The number of State boards and licensed professionals
has not increased. The legislature has used the Sunset
experience to curb the growth of boards and com-—
missions .

2. Legislative reviews have eliminated a number of
self-serving regulations and practices. This has re—

sulted in improved availability of services, the
elimination of price protections, and the heightened
awareness on the part of boards that what 1is in the
public®s best interest is not necessarily what the pro—
fessions would like to see occur.

3. Investigations of licensure violation by the profes—
sionals has 1improved. Investigations are ranked
according to possible harm to the public, and those
which could cause the most harm are given priority.
Prior to the Sunset review, the investigations of"
licensure violations or incompetent practices of pro—
fessionals was almost nonexistent.

b. The legislative examination of programs under the
Sunset law resulted in significant changes in the
inspection programs in Alaska. Three programs were

merged under one department, and the mission of the
other was greatly changed.

Problems with Implementing Sunset

Although, most states have expressed favorable reactions to
Sunset |tjs, there have been some common complaints about
the process., Again, citingthe Common Cause report

The Status |f Sunset in theStates, March 1982, 50% of the
35 states surveyed believed the major problem with Sunset
involved the amount of time spent by legislators in prepar—
ing for and conducting public hearings; 35~ cited the fact
that response to the publichearing consisted of licensed
professionals lobbying for benefits to them; and 29%
believed the costs involved were too high compared to the
benefits. A

2. See Footnotes, Appendix B, Page 10
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In Alaska and other states, attempts have been made to
include the participation of the public. Very few hearings
are well attended by other than licensed professionals.
Solutions to this complaint have included appointing public
members to the boards. This method has gained nationvzide
acceptance. In Alaska, almost all boards have at least two

public members.

In addition, some legislators have held meetings after regu—
lar working hours in an attempt to make hearings more acces—
sible to the general public. According to states that have
tried this, there has been an increase in public attendance.

Concerns about the cost of Sunset in Alaska do have some

merit. There have been little direct savings in State
expenditures due to Sunset. However, due to the type of
programs reviewed, little savings could have resulted, Most

reviews have been of professional licensing boards which, 1in
some cases, provide more revenue to the State through
license fees than it costs to support the board. Also, even
if a board is terminated, the registration of licensees is
oftentimes retained so the greatest cost, administrative

expense, continues.
Recommendation For The Future

We believe the Alaska Sunset law is an important Legislative

tool which should, be retained. Although the law may have
been over-used in some cases, it is valuable 1in that it pro—
vides a formal process for legislative oversight, "he fol —

lowing are reasons why we believe such oversight is valu—
able:

1. Whenever legislative authority is delegated to an
appointed regulatory entity, overs®.ght should be main—
tained and pursued to ensure the welfare of the public
is safeguarded. Due to the very nature of the regu-—
latory agencies, they do not demand the budgetary or
audit attention that the high cost programs do. In
addition, the interests of regulated professional
groups may differ from the public®s interest. Thus,
Sunset review may be the only consistent method of
ensuring public accountability.

2. Sunset reviews have provided a forum for evaluation of
governmental entities on the basis of public need and a
method to improve the efficiency of government. A
pending legislative Sunset review encourages govern—
mental entities to make voluntary improvements and
implement legislative intent.

We believe that modification to the Alaska Sunset law and

procedures would help make the Sunset process a more effec—
tive legislative tool.
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AS 44.66.020 -.030 should be repealed as these statutes
are no longer applicable. This portion of the Sunset
statutes sets out provisions for the termination of
programs selected bv the legislature. However, there
were no programs selected for Sunset under these pro-—
visions. As a result, according to legislative coun—
sel, the times such programs could be selected was man—
datory, and this portion of the statute is no longer in
force.

The legislature should consider amending the Sunset
legislation for the selection of agencies or programs
to be reviewed. The Sunset law does not increase the
powers of the legislature, and in fact, may reduce then
in that it gives the Governor the right to veto

proposed Sunset bills. The legislature could select a
program or agency for consideration under Sunset by
resolution. The Division of Legislative Audit could

then perform a performance audit of the entity, at the
direction of the Budget and Audit Committee.

The Sunset process can be an effective tool to examine 1in
detail the performance and need of a government entity not
just for the termination i.f an agency. We believe the
Sunset process could be useful in the following areas:

1.

When the legislature creates a new program or agency
they can provide for a Sunset review after a period of
time. In this way, the legislature has a formal method
of ensuring that the new State program will function as
envisioned when created. The legislature used this
method in creating the Litter Program. As a result,
the auditors found that program personnel were very
aware of the need to perform in accordance with legis—
lative intent.

A program or agency could be selected for a Sunset re—
view when there is a substantial change in the funding
or purpose of a program or agency, or if it is believed
the entity has not complied with prior legislative
intent. We have found that the process of selecting a
program for a Sunset review heightens the. entity"s
awareness of its purpose and legislative intent? even
when the possibility for termination is marginal.

There are almost always improvements in effectiveness
and responsiveness to the public®s needs which can be
made by the government entity. In addition, the legis—
lature has a formal method of ensuring the the State
entity or program 1is performing their duties as
planned.
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The

The Sunset process can also be useful in eliminating
duplicative programs or services, and excessive manage —

ment. There 1i1s a recognized tendency for the manage —
ment within any large organization to build up over
time. As a result, programs can duplicate existing

programs, or programs are retained in-house when they
could be better performed by contracting with outside
sources, and organization structures tend to increase
in the number of managers and support services.

legislature should increase the number of years for

which a board is re-established, from four years to six or
eight years for the following reasons:

1.

Most boards and commissions under AS 08.03.010 have
been through the review cycle twice since Sunset was
enacted in 1977 and, 1in most cases, public need has
been established. Boards are now cognizant of the
review process and are more likely to perform their
duties 1iu a more efficient manner.

Increasing the number of §%${R between reviews would
decrease the cost to the " not only in direct costs
of performing the reviews, but also in the time
consumed by legislators 1in their oversight functions.
Alaska®"s review cycle of four years is one of the
shortest of all states. Most state.'l review cycle
ranges from six to ten years.

Authority exists under Title 24.20 to request perfor—
mance reviews of any program under 08.03 or 44.66 if
the Jegislature believes evaluation 1is necessary prior
to the regular Sunset review cycle.
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APPENDIX B

Footnotes
1. The Status of Sunset in the States: A Common Cause
P.enort, Common Cause, March 1982. page A2.

2. ibit, page A3
3. ibit, page A3-AA

The Status of Sunset in the States: A Common Cause P>eport,
summary and recommendation follow. The complete report sun-
marizes a questionnaire sent to states with Sunset laws.

The questionnaire which allows comparisons between states 1is
-contained in the body of the report. We recommend anyone
with interests in comparing the Alaska experience with other
state®"s experiences read this report in conjunction with our
report. Copies of this report are available upon request
from the Division of Legislative Audit.

THE STATUS OF SUNSET IN THE STATES
SUMMARY

Sunset legislation -- which requires the periodic review of
state agencies under the threat of automatic termination
unless affirmatively recreated by law -- has triggered state
governments®™ interest in legislative oversight and enhanced
their ability to conduct it.

Since the enactment of the first Sunset law in Colorado in
1976, 35 states have passed Sunset laws. One-third of these
states have taken action to expand their Sunset laws to

apply to additional agencies and programs. As recently as
December, 1981 Pennsylvania passed a Sunset law for the
first time. Only one state., North Carolina, has formally

abandoned the automatic termination provision which distin—
guishes Sunset from other forms of legislative oversight.

Most state Sunset laws embrace the principles suggested by
Common Cause in 1976; however, current Sunset laws differ*in
the type and number of agencies they cover and in their
approach to organizing and implementing Sunset reviews.

(The Common Cause Sunset Principles are listed on page 2.)

The following conclusions are based on the results of a
questionnaire completed by all 35 states with Sunset laws,
on in-depth case studies of the Florida and Texas Sunset
laws, and on research of individual state Sunset statutes
and reports prepared by the Sunset evaluation staff. Our
review has determined that Sunset is largely achieving its
goal of helping to make government work better. However,
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problems with Sunset laws do exist and will require skillful
handling by those involved with the implementation of Sunset

laws

[E=Y

in the states.

THE BENEFITS OF SUNSET

Improvements 1in Government. Performance - The results of
"the Common Cause survey indicate that two-thirds of the
respondents from states with Sunset laws believe that
increased agency efficiency and public accountability
have been principle benefits of Sunset. Improvements
have taken the form of major across-the-board reforms
and specific recommendations applied to individual
agencies.

Financial Sayings - The purpose of Sunset is not to
slash state budgets, but rather to improve agency per—
formance and to free citizens from excessive regu—
lation. Saving money and conducting Sunset are not
mutually exclusive, however. In at least one-sixth of
the states conducting Sunset reviews, legislators have
been able to document savings.

Increased Legislative Experience In Conducting Over —
sight - Over half of the states with Sunset laws stated
Th EEe Common Cause questionnaire that increased legis—
lative experience and interest in legislative oversight
have been 1important benefits of Sunset. A positive
outcome of this experience is the emergence of state
government officials who are competent and often inno—
vative leaders in the emerging area of oversight.

PROBLEMS WITH SUNSET

False Expectations About What Sunset Can Do - States
continue to look for an instant reduction in the size
of state government. The number of agency terminations
is the wrong yardstick of success for Sunset. Further,
state legislatures expect to see instant dollar savings
from Sunset. Since most states began Sunset review3
with the examination of regulatory agencies, massive
savings were never possible. However, a number of
states are beginning to achieve significant savings,
particularly when they have begun reviews of large reg—
ulatory agencies or service delivery agencies or pro—
grams.

The Time-Consuming and Costly Nature —f Oversight - The
leading complaint about Sunset is that Sunset reviews
are too time consuming. However, states are tackling
the problems of managing the Sunset workload and costs
creatively. They are reducing the number of agencies
reviewed 1in each cycle, lengthening the review cycle
itself, creating priority review, and streamlining
auditing and reporting requirements.
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3. Low Public Participation and the Disproportionate
Influence or Regulated Proiesslons -Seventy percent of
the states surveyed reported that the average turnout
for a public hearing has been 25 persons or Tfewer.

That licensees attend public hearings is commendable,
but industry involvement often extends beyond public
testimony to include intense lobbying of state legisla—
tors. One-third of the survey respondents indicated
that they only hear from licensed professionals about
Sunset issues.

A. Inadequate Measurement Information on .Agency Perfor—
mance and Agency Valué®l Many states are struggling
with appropriate evaluation criteria for examining an
agency"s performance in achieving its goals. Almost
half of the states indicated that the lack of measure—
ment information on agency performance and agency value
has been a major problem. This issue is especially
critical when examining non-regulatory agencies which
are unlikely candidates for termination and which have
a large impact on the state budget,

RECOMMENDATIONS

The following recommendations are discussed in detail on

page 35. The recommendations were developed with the knowl —
edge that states are at various stages of Sunset implementa—
tion. States which are looking ahead to an expanded role

for Sunset freauentiv have an interest in the dual goals of
establishing a Aianageable workload and in broadening the
scope of their review schedules to include non-regulatory
agencies (c.r ., service delivery agencies and programs).

1. States involved in expanding the scope of their Sunset
reviews beyond regulatory agencies should develop a
timely, systematic procedure for establishing a manage —
able schedule of agency terminations.

2. States involved in broadening the scope of their Sunset
laws should consider lengthening the "termination sched—
ules they have adopted to 8 or 10 years.

3. States may want to modify the evaluation criteria 1in
their Sunset laws if they am adding non-regulatory
agencies or programs to their review schedules.

A. To create a more manageable workload for Sunset
reviews, states might consider establishing priorities
for conducting their program evaluation process.

5. States should attempt to achieve a close integration of
Sunse*- with the budget process.
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Sunset findings should be presented in an organized,
digestible format.

Public participation in the Sunset process shoui . be
encouraged.

Executive branch participation in the Sunset process
should be 1increased.
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PURPOSE AND SCOPE OF THE REPORT

PURPOSE

In accordance with the intent of Alaska Statutes 24 .20".271 (1)
and 44.66.050 (sunset legislation), a review of the activities
and accomplishments of the Board of Veterinary Examiners was
conducted to determine if the Board has been operating in an
efficient, effective, and economical manner.

As required by legislative intent, this report shall be con-—

sidered during the legislative oversight function in deter—

mining whether the Board of Veterinary Examiners should be
stablished. The law currently specifies that this Board

< _il terminate on June 30, 1985, but will continue until

June 30, 1986, for the purpose of concluding its affairs.

SCOPE

The major areas of our examination were the licensing,
examination, administration, and complaint functions of the

Boarl. We reviewed and evaluated the following:

1. Applicable statutes and regulations.

2. Interviews with the license examiner.

3. Tests of fTiles and documents of licensees.

4. Complaints filed with the Division of Occupational

Licensing, Human Rights Commission, Equal Employment
Opportunity Office, Attorney General®s Office, and
the Ombudsman Office.

5. Discussions with Board members.

6. Minutes of Board meetings and Division correspondence
files.

7. Attorney General Opinions applicable to professional
boards.
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ORGANIZATION AND FUNCTION

The Board of Veterinary Examiners is a regulatory board
consisting of four licensed veterinarians and one public
member. The authority of the Board is outlined within
Alaska Statutes 08.98.010-.250.

The Board determines the minimum quality of veterinary care
in the State by:

1. Examining and 1issuing licenses to qualified applicants;

2. Establishing or amending rules and regulations neces —
sary to enforce State statutes; and

3. Holding hearings to revoke or suspend the license
of a person violating the veterinary statutes and
regulations.

The Board is organized under the Department of Commerce and
Economic Development, Division of Occupational Licensing (OL).
OL provides the Board with licensing and investigative support.
The licensing section processes applications, maintains license
files, answers 1inquiries, and provides other administrative
help.
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REPORT CONCLUSION

Policy Issues

This report contains policy issues raised as a result of our

evaluation of various Board practices. The final policy
decisions affecting these practices are not within the scope
of this report but require legislative consideration. In

debating these issues, the oversight committees should take
into consideration the findings and recommendations pre—
sented in this report so the potential impact of policy
changes can be evaluated.

Report Conclusion

In our opinion, the Board of Veterinary Examiners should be

reestablished. The regulation and licensing of qualified
professionals 1is necessary to protect the public®"s health,
safety, and welfare. The Board provides this service by

establishing minimum educational and experience requirements
that provide reasonable assurance that persons licensed are
qualified. Also, assurances that those licensed act in a
competent anner is provided by active investigation of
complaints and revocation or suspension of licenses wheie
appropriate.
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ANALYSIS OF PUBLIC NEED

Limited Analysis

The following analyses of the Board"s activities relate to
the public need factors defined in the "sunset™ law. These
analyses are not intended to be all-inclusive, but address
those areas we were able to cover within the scope of our
review.

I . The extent of which the board, commission, or
program has operaced in the public interest.

A. The Board has served the public by examining
and licensing qualified applicants, and
proposing changes in regulations that are
necessary to enforce State statutes and
improve the quality of veterinary care. To
conduct these functions the Board has held
an average of three board meetings and two
examination sessions a year for the past two
calendar years.

B. Specifically, the Board has enhanced the
practice of veterinary care by adopting
regulations concerning:

1. +the maintenance of competency of prac—
titioners through continuing education;

2. the establishment of standards for the
practice of veterinary medicine;

3. the disbursement of prescription drugs;
and
4. the establishment and control of

activities relating to veterinary
technicians.

1. The extent to which the operation of the board,

enhanced by existinjg statutes, procedures, and
practices which it lias adopted, and any other

personnel matters.

A. The public®s confidence and well-being has
been enhanced through a statute amendment of
requiring a public member on the Board. Cur —

rently, the Board membership consists of four
licensed veterinarians and one public member.

STATE OF ALASKA - 7 - DIVISION OF LEGISLATIVE AUDIT



. The extent to which the board, commission, or
agency has recommended statutory changes which
are generally of benefit to~the public interest.

A. The Board has proposed statutory changes
concerning qualifications for licensure,
temporary licensing, temporary permits, and
licensing applicants by credentials., To im—
prove veterinary care, the Board has proposed
to amend the statutes by adding a new section
concerning emergency treatment for injured
animals. These proposed changes are currently
under review in the Department of Law and have
not been submitted to the Legislature.

IV. The extent to which the board, commission, or
agency has encouraged interested persons to report
to it concerning tne effect of its regulations and
decisions on the effectiveness of service, economy
of service, and availability of service which it
has provided.

A. The Board has advertised proposed regulation
changes in major newspapers 1in Anchorage,
Fairbanks, and Juneau. The Board has not
actively sol: .ited comments on its operations
and services it has provided.

V. The extent to which the board, commission, or
agency has encouraged public participation 1in
the mtking of its regulations and decisions.

A. The Board has encouraged public participation
through newspaper announcements concerning
proposed changes and additions to regulations.

VI. The efficiency with which public inquiries or
complaints regarding the activities of the board,
commission, or agency Ffiled with it, with the
department to wnich a board, or commission 1is
administratively assigned, or with the office of
the ombudsman have been processed and resolved.

A. In the last three years there has been one
complaint filed against the Board with the
Ombudsman Office. The complainant did not
believe the Board would take action on his
complaint. However, the Ombudsman Office
found this to be an unsubstantiated complaint.

B. There have been no complaints filed against
the Board with the Attorney General"s Office.
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VII.

VIII.

1X.

The extent to which a board or commission which
regulates entry into an occupatiTI. or profession
has presented qualified applicants to serve the
public.

A. The Board has issued 59 licenses, temporary
permits, and temporary licenses in the last
three fiscal years.

B. The Board requires foreign medical graduates
to have qualifications equivalent to other
applicants. This 1is evidenced by the re-

c irement of the foreign graduates to pass

the examination of the American Veterinary
Association®"s Education Commission for Foreign
Veterinary Graduates.

The extent to which state personnel practices,
including affirmative action requirements, have
been complied rTith by the board,” commission, or
agency to its own activities and the area of
activity or interest"

A. The Human Rights Commission and the Equal
Employment Opportunity Office have received no
complaints related to the Board®"s activities.

The extent to which statutory, regulatory, budget—
ing, or other changes are necessary to enable the
agency, board, or commission to "better serve the
interests of the public and to comply with the
factors enumerated in this section.

A. Legislative Audit has no recommendations
concerning the Board®"s compliance with the
public need factors as enumerated in this
section of the report.
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APPENDIX A

BOARD OF VETERINARY EXAMINERS
REVENUES COMPARED WITH EXPENDITUPES

For Che Fiscal Year Ended June 30, 1983

(UNAUDITED)
(Note 1)

Average Revenues (Note 2) $ 4940.00
Less: Expenditures (Note 3) ($ 4198.57)
Excess of Revenues

Over Expenditures $ 741.43

Revenue Type Amount Collection Time

Application fee $ 25 With issuance of License
Examination fee 50 With taking the Examination
Investigation of

Credentials fee Lith issuance of License
License fee % With issuance of License
Renewal of License fee Due every four years
Temporary License fee 50 With issuarce of License
Temporary Permit fee 50 With issuance of Permit
Note 1

This revenue/expenditure comparison was prepared from
available records and discussions with Occupational Li—
censing personnel. The records were not audited by us and
accordingly we do not express an opinion on the Board's
Statement of Revenues Compared with Expenditures.

Note 2

The majority of revenues collected are composed of license
renewal fees. These fees are collected by most boards once
every two or four years and cause revenues in one year to be
much greater than the revenues collected in the next year.
Therefore, we calculated and reported an average of the
revenues collected in Fiscal Years 1982 and 1983 in order to
obtain a more accurate representation of revenues collected.

Note 3

Expenditures include those made by Board members, such as
travel, per diem, and contractual items. They do not
include expenditures for efforts of other departments
assisting the Board or administrative overhead expenses
incurred by the Division of Occupational Licensing.
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BILL SH1 ‘GOVERNOR

DEPARTMENT OF COMMERCE A g%[{éw 99811
ECON«M IC DEVEEOPMENT :'4&-935
OFFICE OF THE COMMISSIONER

October 4, 1934

Mr. Gerald L. Wilkerson, CPA OCT 05 1984

Legislative Auditor

Divisi f Legislati Audit
pouch W LEGISLAllIVt
Juneau, Alaska 99811 AUDIT

Dear Mr. Wilkerson:

We have reviewed the preliminary performance report on the
Board of Veterinary Examiners, May 27, 1980 to June 30, 1984.

We concur with your findings that the board \ "s operated in the
best interests of the public. We also concur with your recom-

mendation that the board be reestablished.

Thank you for your cooperation and the opportunity to comment
on the report.

Richard A. Lyon
Commi ssioner

RAL/1t0668t
100484b

13
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MEASURE HISTORY

PAGE 01 OF 02

AN ACT EXTENDING THE TERMINATION DATE OF THE BOARD OF VETERINARY EXAMINERS;
AND PROVIDING FOR AN EFFECTIVE DATE*

PRIME SPONSOR:
CO-SPONSORS:

*000

CURRENT STATUS:

HB 251

DATE

03/01/85
03/08/85
03/08/(35
03/22/85
03/22/85
03/22/85
03/22/85
03/22/85
03*/22/85
03/22/85

DATE
03/22/85
03/25/85

LABOR.?,COMMERCE ~ COMMITTEE
GENERAL (F;NOTE) $000 OTHER<FNOTE)
<S> L6C
PAGE ACTION
<> —<is4 READ THE FIRST TIME - REFERRAL(S)
(H) 541 L6C RPT 6DP
<H) 541 ZERO FISCAL NOTE
<H) 6/3 FIN RPT 10DP
<H) 663 RI.S TO CALENDAR
(H) 682 READ THE SECOND TIME
<H) 683 ADVANCED TO THIRD REi G UNAN CONSENT
(H) 683 READ THE THIRD TIME HB 251
(H) 683 PASSED Y34 N2 X2 A2
(H) 683 EFFECTIVE DATE SAME AS PASSAGE
MEASURE HISTORY PAGE 02 OF 02
PAGE ACTION
(H) 687 TRANSMITTED TG <S)
(S) 627 READ THE FIRST TIME REF ERRAL(S)

LABORSCOMMERCE
RULES



- POUCH V/ . STATE CAPITCX
I JUNEAU. AIASKA 99811
’ L} 907*463-3800

LEGISLATIVE AFFAIRS AGENCY

LEGISLATIVE REFERENCE LIBRARY

May, 1988
Copies of minutes listed below were originally included
in this file. The minutes are available on the STAIRS
database CMPR. In order to save space copies of minutes

have not been left in the files.
Mary Van Nimwegen



