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promoting Blocal hire, and generally attaining greater control and respon-
sibility over a public works project. The use of Force Accounting has been
criticized by contractors, labor unions, and others who have argued that
contracting out™ public construction work to the private sector is usually
the most efficient, economical, and risk-free method of performing public

works construction.

As a result of the controversy surrounding the use of Force Accounting,
particularly on construction projects financed in part or whole by State
grants, an informal task force was organized in November 1984 to address the
issue. The task force included representatives from various State agencies,
local governments, contractor groups, organized labor, and other interested
parties. At the outset, there was considerable support for the proposition
that on pass-through grants for construction, the State agency passing through
the grant funds should exercise greater approval and oversight authority over
the use of Force Accounting by grant recipients. It was disclosed that new
procedures for the controlling and monitoring of State grant funds are being
prepared by an interdepartmental grant management review committee coordinated

by the Office of Management and Budget.

On the central question of Force Accounting vs. contracting out public con-

struction work, the task force participants were unable to reach a consensus
solution. Local governments and political subdivisions that have used Force
Accounting successfully to reduce construction costs and promote local hire

desire to continue doing sc (and, iIn some cases, expand the size of their

force account projects), whereas contractors and labor unions contend
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that competitive bidding continues to be the best way to prevent favoritism
and assure timely completion of public works construction at the lowest price

and highest quality.

Alaska Department of Labor

February 1, 1985
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Mr. Geor . Easley, President
Alaska Chapter, Associated General Contractors
Box 4-2500
Anchorage, Alaska 99509
Dear Mr. Easley:
RE: Draft Force Account Appendix: Government Encyclopedia

*

the draft' of a force

X received your review comments concerning

account appendix which is to bt included in a current revision
of this Department's opublication: Alaska Local Government
Encyclopedia. Thank you for your interest in this draft and
for your time spent in providing us with your comments.

The scope of the draft in question was Jlimited to providing
communities with assistance in their preliminary considerations
of whether or not to force account a project. Aside from this
limited response to community requestsfor force account
information, | believe that local decision makers could greatly
benefit from the availability of information across the range
of project construction options. Whether a community decides
to contract a project out, or to do the project "in-house",
they should make and carry outtheir decisions on the most
informed ba.cis, possible.

Therefore, after reviewing your concerns, as well as comments
which we have received from other Departments, communities and
interested oparties, | have decided that this appendix would
better serve communities if the subject were expanded to
include a broader range of capital project implementation
considerations. This broader approach would incorporate
additional discussions on contractor selection, site control,
project accounting, permitting, and other topics.

My staff have been directed to proceed with the development of
this broader information package which will "appearas a chapter
in the Government Encyclopedia, vrather than the more limited
appendix previously envisioned. Department staff will be
contacting your offices in the near future with regard to your
assistance in developing those elements of the proposed chapter
which deal with the community's role when contracting out for
the construction of a project.



Mr~A"oeorge Easley
February 1, 1985
Page 2

In  the introduction to your comments, you state that "The
Alaska Chapter, A.G.C. is opposed to force account work by

government entities at all levels." The basic policy of this
Department recognizes that force account construction, within
specified constraints, s an option which is now legally
available to Alaskan communities. Communities are now
exercising that option. However, because of the general lack
of information on force accounting, some communities are

attempting to employ force account methods without the benefit
of careful consideration of the requirements and potential
problems inherent in force accounting. For this reason, and in
response to specific requests from communities, the Department
will be making force account information available to
communities in a readily available format.

We can understand your immediate interest in tiie subject of
force accounting, and we wunderstand the larger justification
for this ‘interest which, as you state, is "protection of the
public interest.” This Department also has a strong
responsibility to protect the public interest; particularly as
the public interest is represented by the functions of its n ny
communities. The fundamental purpose of the Local Government
Encyclopedia is to provide the smaller Alaskan municipalities
with information that can enable them to operate effectively
and efficiently in the community's, and the State's, best
interests.

In your letter, you express the belief that "informed public
officials weighing objectively" will opt for the "contract out"
method over the "force account'" methcA of construction.
Whatever the case, | certainly agree with the importance of
public officials having adequate information to make well
considered decisions. This is a premise of the technical

assistance provided to communities by this Department, and this
is the basis for our decision to provide communities with
information to assist them in the implementation of heir
capital projects.



Mr. George Easley
February 1, j.985
Page 3

In summary, the Department is proceeding with the development
of a new chapter for the Government Encyclopedia which will
address a range of project construction options. This chapter

will incorporate information on force accounting, contracting
out, and a number of other related topics. As we proceed with
this concept, | would hope that we could count on your

substantial assistance.

Sincerely,

Emil Notti
Commissioner

cc: John Shively, Chief of Staff, Office of the Governor
Richard Knapp, Commissioner, DOT/PF
[ .T-im Bnhison. Commissioner, Dept, of Labor
Bob Landau, Deputy Commissioner, Dept, of Labor
Marti Rutherford, Director, DCRA/MRAD



MEMORANDUM

State of Alaska

Community & Regional Affairs
T0 Distribution list below OATS  November 30, 1)984
fiueno: i355¢c/Mc/mec
telephone NO:  455.4750 e
kasy [
Michael Cushing, Research Analyst 3UBJECT Force Account Draft
Municipal and Regiohajl Appendix; Govern-
Assistance Divis™qn ment Encyclopedia
Q/vt
The Department of Community and Regional Affairs is revising
the Local Government Encyclopedia, now in its second edition.
Several new chapters are to bhe added to reflect new procedures
in state & local government, including a new appendix which
will address force accounting. Attached is a draft of that
appendix. | would appreciate your help in reviewing and
commenting on this draft aqpendix.
mhis appendix is designed to illustrate the .elements of force
accounting and provide some preliminary guidelines for
communities to consider when making a decision about whether or
not to use force accounting for a community project. [t is not
intended to serve the function of a more comprehensive and
detailed "how to" handbook.
As we would Ilike to go to press early next year, | Would
appreciate receiving your comments by December 21. Please feel
free to call me if you would like to discuss any aspect of the
draft.
Thanks for your help in this effort,
Attachment
Distribution: RECEIVED
Marty Rutherford, MRAD
Irene Rowan, MRAD NOV 30 1984
Pat Poland, MRAD )
lke Waits, MRAD 2b m;tn-ihf
Andy Ebona, OMB
(P:harlesR Karel|a DOT/PF
.Caaur anJeSrGYv D%(HF{E
. Bob Landau DOL
" NewFon ‘Chase, DUES’
cc: Emil Notti, Commissioner, DCRA
Jeff Smith, Deputy Commissioner, DCRA
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INTRODUCTION

The purposes of this appendix are to provide an explanation of
what “"force accounting" is; to provide some basic guidelines
that can help a community decide whether or not it is best to
use force accounting to build a project in the community; and
finally, to provide some guidelines for the preliminary
development of a city's force account effort.

The decision to wuse force accounting to construct a community
project should not be taken lightly. Force accounting should
not be viewed as the best approach for every community or for
every project in a community. Force account projects can
sometimes be the wultimate test of a community's administration
and construction abilities. A community must consider each
project and carefully compare the potential benefits and
problems that are associated with a force account program while
measuring the community's ~capacity to deal with all the
necessary elements of the project.

This appendix is broken down into a general introduction; a
section discussing the key elements of a force account program;
and sections outlining some o'f the benefits and problems of
force accounting. i

What is Force Accounting?

Force Accounting is a method of construction in which a city,
village council or other grant recipient serves as the
contractor and constructs the project using local labor. While
different kinds of local entities may be legally permitted to
use fo 'e accounting, this appendix will focus on the wuse of
force e«jcount methods by cities. In a force account project,
workers are hired directly by the <city as public employees.
The city may wish to contract for some parts of the project,
such as project design, electrical and plumbing work and
construction management, but the city has the overall
responsibility for hiring and firing employees, setting wages,
paying wages, purchasing materials, and seeing that the project
is completed.

If a project is contracted out to a private company, rather
than constructed by the city through force accounting, the wage
rate is established by law. The Alaska "Mini Davis Bacon Act"
(AS 36.05.010) and (AS 36.95.010(1), specifies that contracted
labor shall be paid the "prevailing wage" which is established

by the Alaska Department of Labor. If a portion of the work 1is
contracted, this law applies to the wages for the workers which
are hired by the contractor. It does not apply to employees

hired directly by the city or village government.

Force accounting should not be seen simply as a way to avoid
paying the prevailing wage scale. The most important purposes
of force accounting are to enable communities to have more
control over project construction and employment, and to be
more responsible for their own projects. When the local labor
force, with the assistance of a few skilled professionals,

A-1



successful] constructs a project, the community benefits from
a healthier economy, a trained labor forcer and opride of
accomplishment.

Who can "Force Account' ?

The wuse of force accounting is interpreted by the Alaska
Department of Labor to be restricted to local governments,
political subdivisions, and some nonprofit entities. When a
construction project receives federal funding, the federal
funding agency should be consulted to determine if it is
permissible to use force account construction.

Two important questions should be kept in mind when deciding
whether to use force accounting for a construction project.
The first is whether or not the city is capable of handling thp-
technical aspects and labor requirements of the <construction
project. The second is whether or not the city, and the
community, have the commitment to provide the labor force,
training programs and supportive attitude necessary to
successfully complete a force account project. These two
critical questions need to be carefully considered and answered
before starting a force accotjnt construction project.

LEMENTS OF FORCE ACCOUNTING

When conidering a city's capability to wuse force accounting,
there are a number of project elements that need to be
examined. It is important to keep in mind that a force account
construction program will have all of the considerations that a
private contractor would have, and maybe more if the city s
inexperienced in doing construction projects.

This section presents a set of project elements which can serve
as a guide in considering a possible force account project.
Each individual city will have to consider these elements with
regard to the particular <characteristics and needs of the
community. The project elements discussed include planning and
financing, key personnel, labor force, employee and employer
training, wages, tools & equipment, public relations,
permitting, and legal requirements.

1. Planning and Financing

A preliminary project element is the planning and financing of

the project. The process of developing a capital improvement
project is described in detail in Topic Unit ?7, [f outside
professional expertise is needed to assist the city in

developing project plans and funding requests, the city should
try to find professionals who have a good understanding of the
special planning considerations of force accounting. Then the
city submits a funding request for a project which the city
wishes to force account, the funding vrequest should <clearly
describe how the city plans to deal with the special
requirements of force accounting.



There are several aspects of a force accounting project that
need to be specially considered when  putting together
construction and funding plans for a building project:

0 Project scheduling: For several reasons, a force
account project can be expected to take Jlonger to complete
than a contracted project. Local laborers will probably
need a period of skills training before they can work as
quickly as contracted labor. In the process of learning
there are likely to Dbe some mistakes made that will take
additional time to correct. A local labor force may not

choose to work as long a work day as contracted labor. Also
a community might want to spread a construction project out
over several years to provide a more even wage distribution
in the community for a longer period of time.

0 Labor Costs, Wages: Experience indicates that there s
no general rule as to whether totax labor costs for a force
account project are more or less than for a ~contracted

project. In force accounting, the hourly wages paid to each
local worker will usually be lower than the wage that would
have been paid to an imported contract laborer, but with
force accounting there would wusually be more workers, 1 ch

working more hours during the course of the project.

|
o EqQuipment Costs: When a contractor builds a project, in
a community, he wusually brings any necessary construction
equipment with him. In force accounting, the <city must
consider either leasing or buying the equipment needed to
build the project. This can be a major expense and may even

require a separate funding request. On the other hand, a
community might wish to consider using a more "labor
intensive" approach to construction. For example, while
site preparation may be done by a few men using heavy
equipment, it might also be possible to do the same

preparation with a lot of workers using hand tools.

o Administrative Costs: In  force accounting, the city
assumes responsibility for a number of administrative
activities that would otherwise have been done by the
private contractor. These include such things as purchasing
materials and accounting for worker's wages, benefits and
insurance.

2. Key Personnel

Experience has shown that one 0 f the most important
characteristics of a successful force account project is the
presence of sevexal key people, who are technically qualified
and committed to the success of the force accounting method.
These key personnel may include hired professionals and
tradesmen (such as engineers and electricians), local decision
makers (such as the the city manager, mayor), and other
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residents who can take a lead role on the project (such as the
job  foceman). These people, working <closely together, and
working closely with the community, will largely determine the
successful outcome of a force account project.

Professional and Technical Expertise

Some aspects of developing and carrying out aforce account
project may require special professional or construction
expertise such as architects, engineers and electricians. In
many small communities, the local labor pool lacks these
professional and trade skills.

For example, constructing a community hallcould require the
following kinds of technical expertise:

Survey & Design: Planner, Engineer, Architect

Cost Estimates: Facilities Planner, Engineer, at .itect
Project Supervision: Skilled Foreman, Project Manager
Quality Control: Engineer, Project Manager

Job Training: Trainer, Skilled Foreman

Project Accounting: Accountant, Project Manager

E.Lictrical wiring: Trade electrician

Plumbing: ¥ Trade Plumhber

Finishing work Dry Wall Expert, Finish Carpenter

Selecting Professional Assistance

If these people are are not av-.ilable Tlocally, the City will
need to hire them on a ccr.uractual basis to work on the
project. It is very important to find professionals and
craftsmen who wunderstand force accounting and who will work
closely with the city and community to get the most good from
the project.

Many professionals and skilled tradesmen are not used to
workiny as closely with a community as might be expected when
using force accounting. A city may want to take a strong role
in the design of it <oproject, choosing materials or figuring
what will be the best wuse of its project funds. A city may
want to form a citizens committee to advise on design, color
scheme, or site placement. The city may expect the tradesmen
on the job to teach their skills as well as wuse them. These
things should be kept in mind w'-en selecting professional
assistance and should be made clear, to contractors before they
are nired.

Contacting several communities which have wused professional
assistance on force account projects is one way to select
professional help. Another way is to interview a number of
firms —and choose one that is technically qualified and
understands the community's goals in using force accounting.



This is an impoicant decision as the qualifications and
attitude of these professionals can make or break a force
account project. Listed below are some of the key personnel
that may be needed for a construction project.

0 Technical Coordinator/Engineer: This person oversees
the technical aspect of the project and possibly its
management. An engineer will be able to assist in the
initial planning, financing, and site development. This
person can also be wused to oversee the construction of the
project. An engineer can be very valuable in helping to

select materials, choose equipment, hire subcontractors, and
get. the necessary permits. The engineer can help keep a
project on schedule, and in accordance with proper
construction standards.

° Project/Contract Administrator; A major key to
operating a successful force account program is being able
to manage the operation of the financial, administrative and

personnel functions of the organization. The fiscal duties
could be done by one person but it depends on the size of
the construction program. A bookkeeper can handle the
payroll, taxrequirements, and do some of the necessary work

for the grant administration. A city may need to hire some
additional help if the job gets too big. For example, a

city may need to have-a time keeper going around to the job
site to see if everyone who is getting paid is on the job.
Additional staff may be needed to administer the compliance

standards of the contract(s).

0 Project Manager: A project manager is the driving force
in a construction program. This person could be a city
manager or a hired coordinator such as an engineer. This
person generally assigned the direct responsibility for
carrying the project forward. The project manager needs to
be able to match peoples skills with the vork to be done;
interpret community needs; and work with agtncies, technical
people, and suppliers. This person needs tc be able to work
well with many people, and many kinds of people.

0 Project Foreman; The foreman or lead crew person for a
project, often a resident, is an important link between the
work force and the professionals and administrators who are

in charge of the project. This person will be responsible
for helping to develop the skills, work habits and general
attitude of the workers. Experience indicates that it s
important for the foreman to be able to both supervise and
work side by side with residents. This position can be a

delicate one because it often involve supervising familv
members, neighbors and friends.

0o Construction Subcontractors: The city may need to
subcontract certain parts or project construction like
plumbing, electrical wiring, and so on. It is important to

remember that a subcontri ztor must pay his own workers at
the prevailing wage rate and he is free to choose his own
workers.



BOTH U

Subco. tracting Guidelines

The following are a number of guidelines that may be wuseful
when subcontracting for professions' and construction services:

° Bids or proposals should be requested from at least
three qualified contractors to insure a competitive price.

° The contractor's past record and references should be
examined carefully, particularly with vregard to experience
on similar jobs. The identity and qualifications of the
people that the company is actually proposing to wuse on the

job should be known. Substitution of other personnel after
a contract has been signed should not be permitted without
the city's consent in advance.

® Tne project should be described to the contractor in as
much detail as  possible, including design plans i f
available, so that the subcontractor's price quotes can be
complete and accurate.

0 A contract should clearly specify the work to Dbe
accomplished, include a schedule for completion of the work,
list the ,total amount to be paid to the <contractor, and

provide procedures for submitting billings for payment
requests.

° A contractor should be required to post a performance
bond, and contract >should specify what happens if the
contractor defaults 4,r fails tc complete the project on
schedule. \l

LW
® A contract should h\%ve provision that allows for changes
or contract amendments

> A contract may /rontaYX\ provisions encouraging local hire
if these provisions wty?* negotiated during ™he bidding
process; however," recent' Mi>ourt.decisions indicate that it

may be illegal to-reauire Contractor-c..to hire residents.

7-"1
® Be sure the agreement with” the contractor meets all of
the conditions and specifications of the grant agreement or
contract with the funding agency. Funding agencies

sometimes require that they review or approve proposed
contracts before they are signed.

° Make sure that all contractors carry adequate insurance
and bonding to cover the liability of those parts of the
project for which they are responsible

° The Contract h

shou
the contractor and

0 be READ CAREFULLY by the <city and
S| '

ld
GNED berore any work begins.

° The State Department of Labor should be notified of
project subcontracts as soon as subcontracts are awarded so
that statutory compliance can be monitored.



3. Labor Force

One of the major benefits of force accounting 'S the
opportunity to employ and train lo<.al residents. A city should
evaluate the size and talents of the vresident iab~r force to
determine what part of the job canbe done by local people, and
hew many people will needto be hired from outside the
community.

Lifestyles and cultural attitudes in rural communities should
be taken into account when considering the job organization,
schedule and progress of construction projects. An advantage
of force accounting is that there is more Jlocal control to
build flexibility into a work program so that resident workers
can participate in seasonal subsistence needs, traditional

occasions, and other social and cultural requirements.
Experience has shown that it is possible to develop work
programs that are efficientin constructing a project and

sensitive to cultural needs.

Most small communities have good potential for develop*ig a

local Tlabor force. A common problem is that many residents
have never had anopportunity to develop th'. necessary
construction skills. When putting together a project the city
should ~consider that these workels will need some kind of
skills training, aswell as basic training in grood work
habits. Worker training takes time and can slow the progress

of a project but the lasting effect of the skills learned s
can make it a worthwhile effort.

4. Job Training/Management Training

Job training is a key element of a successful force account
construction project. The local control and flexibility of
force accounting allows the city to establish an On-The-Job
(0JT) training program and "training" wage rates to pay workers
a reasonable wage during training. When setting up an 0JT
program, the city should contact State and federal agencies and
other nonprofit organizations which offer assistance with O0JT
programs. These agencies can provide funding, for wages and
skills training, and technical assistance with setting up and
operating a local OJT program.

When Force accounting, a city should <consider the need for
training at all levels of employment. In addition to the
typical kinds of skills and vocational training, there are two
special areas of cross-cultural training that should be
considered when force accounting: sensitivity training for
managers, and work habits training for residents.

The first special training consideration is in the area of
management. It is important to consider that professionals and
managers may need special cross-cultural training to help them
develop an approach to management that is sensitive to rural
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lifestyles and productive in the rural settiny. Managers who
are used to dealing only with an experienced wurban work force
may have to greatly modify their management style in order to
contribute to the goals of a rural force account project.

The second special training consideration addresses the fact
that many residents of small rural communities have very little
experience working at a regular wage-earning job. Experience
shows that these residents will need the support of an ongoing
training effort to educate tuem about productive work habits
and attitudes.

Force account programs in rural communities in Canada and
Alaska have been studied to try to understand why some programs
succeed and others fail. The results of this study suggest
some guidelines for employment practices that are sensitive to
traditional cultural values and, at the same time,  help
resident workers to acquire productive work habits

Work Place Organization

0o Job tasks can be organized in ‘teams or crews with clear
responsibilities for each  team member, including a
designated team supervisor. Ranking of individual job
titles or status within the team should be avoided.

0 Task assignments within gach team can be flexible,
allowing each worker to become familiar with a variety of
skills during the project.

0 The project work force, including managers, should bDe
encouraged to meet together regularly, perhaps even daily,
to exchange ideas, discuss problems and make suggestions.

o Clear work rules should be established, explained, and

applied to all workers equally. This should include clear
rules for firing (and sometimes rehiring) when rules are
broken.

0 Specific arrangements and rules should bedeveloped in

advance regarding time off for subsistence activities.
Because of the need for continuity of supervision on the
project, supervisors and project managers should be more
restricted regarding time off.

0 Incentive programs which reward good work habits can be

built into the work program. The rules and rewards of the
incentive program should be specific and clearly explained
to workers.,



§ Pay and benefit schemes can be made flexible to offer
workers alternatives in the manner of payment (weekly,
monthly, etc.) and the kinds of benefits which they ma;
choose.

Worker Training Program

ain the rules of

o Orientation training should clearly expl
havior expected of

X
the work place and clearly describe the b
workers while working on the project.

p
e

0 Workers should receive training in cc amunications
skills, including regular workshops in which workers
cooperate together in job-related problem solving exercises.

0o At least one project person should be designated as a
“training facilitator" who is responsible for organizing
training efforts and assisting individual workers with
special training problems.

Management Training Program

0 Managens should be trained about the communitvlis goals
in using force account methods. The community's goals might
foe is on such things as employment training, community
pride, and extending the construction period; vrather than
simply constructing a building.

o If managers come from outside the community, they should
receive orientation training about the history, culture,

lifestyle and attitudes 0f local residents. Qutside
managers may need special cress cultural communication
training in order to deal effectively with problem

situations such as correcting a worker's methods.

o Managers may need specific training in how to  help
workers to acquire productive work habits.

0 Supervisors should hold regular sessions on practical
supervisory problem solving.

5. Wages

I[f a construction project is, contracted out to a private
company, the Jlaw requires that the company pay its workers at
the "prevailing wage". The prevailing wage for each occupation
is determined by the State Department of Labor. Since the
private contractor must pay these prevailing wages, he is most
likely to seek the most highly skilled labor that he can find.
This usually means that the local residents, who are often less
experienced in construction skills, don't get the jobs for
construction projects in their cwn community. Often, the
contractor will bring a complete construction “"team" with him
to build the project.



However, when the city force accounts a construction project,
the city has the right to set the hourly wages that will be
paid to workers employed by the citv on the project. This
allows the «city a great deal of flexibility in setting the
project wages. The city may wish to set up a lower wage scale

which might be more appropriate for the local economy. The
city can set a special wage scale for beginning workers to
accommodate On-The-Job training programs. The city could set
aside a reserve fund to pay bonuses to wurkers who keep the
rules, or workers who perform especially well. Given a set

amount of funding to be used for wages, one city might wish to
hire many people for a short period of time, while another city
might use the same amount of money to hire a few people for a
longer period of time.

Wage setting is one of the more difficult tasks that a city
must perform is developing a force accountprogram. 't is a
good idea for the city to contact a number of other communities
which have already used force accounting, and find out how

other cities have set up their wages. For example, one
community may pay all of its workers the same hourly wage,
regardless of the type of work done. Another community may
choose to pay a higher wage to workers who have trade skills
than to workers with no such skills. The city must carefully

consider the community's basic goals when deciding how wages
are going to be set. .

A reminder: when a part of a State or Federally funded project
is subcontracted out to a private company, the subcontractor
and any workers that are employed by him, must be paid at the
"prevailing wage" set by the State.

6. Public Relations and Workforce Relations

When developing and carrying out a force accounting program,
the city should make an organized effort to keep people ir. the
community informed about the program. The concepts of force
accounting may be unfamiliar to most community residents..
Getting and maintaining community support for the project s
one of the most important elements of a successful force
account project. If the ‘'community is not fully behind the
force account effort it is unlikely to succeed. Rumors and
hearsay can be ver} destructive to a project. The best
protection against this problem is to keep community residents
fully informed about the project and fully ‘involved in major
project decisions.

Good communication needs to be maintained between project

management and project workers, [t is helpful if there are
clear policies agreed upon which deal with wages, job
qualification, work rules and acceptable habits. The whole
project organization will benefit if everyone wunderstands what

is expected of them.



Another important communication channel that needs to be
maintained is the one between thecity and the funding agency.
An agency can help with a projectin some instances by solving
technical oradministrative problems. The funding agency
should be kept informed about project status so that the agency
can anticipate any areas where special assistance might be
needed. Funding agencies are likely to be more receptive to
future funding requests from those communities which have made
an effort to work closely with the agency on previous projects.

7. Tools and Equipment

As a part of its force lccount responsibilities, the city must
provide the tools and construction equipment necessary to build
the pLljject. The city may buy or lease equipment, or contract
out that part of the project which will require heavy
equipment. The project should be carefully considered to
determine which way a project grant can be most efficiently
usfj to pay for heavy equipment costs. A major benefit of
force accounting is the city's ownership of tools and equipment
after the project is completed. This equipment can be wused on
future projects, making those projects less expensive. One.
method of acquiring machinery is to spread the cost of the
equipment over a number of construction projects.

j
If the city can't afford to buy a piece of equipment, it may
consider borrowing or leasing it from a neighboring community.
When renting equipment it is necessary to be prepared for the
use the equipment in a timely manner;, it can be very costly to
have rented equipment sitting idle.

Equipment purchase involves a number of major decisions,
including the choice of equipment type, size and brand, and

what kind of financing will be used. It is important to
remember that the equipment 1is to Dbe wused and maintained by
community residents. Equipment suppliers will need to know the

special needs and working conditions of equipment that is to be
used for a force account project. Again, it is a good idea to
check around with other communities and agencies to get
information and advice about recommended equipment and
suppliers; wused equipment may be available for sale in other
communities. If possible, it is best to get bids from several
different equipment suppliers before making a purchase.



8. Permitting and Other Legal Requirements

When a project 1is being planned, it 1is <"ery important to keep
track of the permits, contracts and any other legal procedures
that may be vrequired. A city 1is not necessarily exempt from
the legal requirements that any other contractor would have to
consider. Local, State and Federal permit requirements should
be satisfied 1in a timely manner so as not to hold up the
project. Contracts will have to be developed and signed with
any necessary professional help and construction
subcontractors. The land that a project 1is being constructed
on should be clearly owned or controlled by the city.

Many construction projects will vrequire special permits prior
to the start of construction. For example, a dump site or
sewage disposal project requires a permit from the State
Department of Environmental Conservation: a project which will
require dredging or filling of a waterway requires a U.S. Army
Corps of Engineers ™ Dredge and F 11 Permit. Most building
construction plans must be reviewed by the State Fire
Marshall 3 Office prior to beginning construction.

Depending on the project, there may be other permits required.
For additional information about permits, contact the Alaska
Department of Environmental Conservation. That Department
operates regional Permit Information Centers and publishes a
Directory of Permits. Assistance 1in applying for permits can
be obtained from the Department of Community and Regional
Affairs or the Department of Environmental Conservation.

The City should consider the question of whatconstruction

standards apply to the project. These could 1include the
Uniform Building Code, the National Electric Code, State
heating and [lighting energy standards and perhaps others.
These standards will have to be taken into account during
project design and construction stages, and at the completion
of project. Additionally, the City will need to arrange for
whatever site 1inspections are necessary or required to assure
that the project 1is in compliance with building standards.

Other legal 1issues may need to be addressed. Questions of
liability need to be carefully considered. What will happen if
the completed structure fails? What will happen if a worxer on
the project is injured or killed? Normally, the private
construction company would be responsible -or these problems.
However, when the city is force accounting, these problems are
the city"s responsibility. Guidance from a city"s attorney
will help in determining what kinds of 1insurance or bonding a
city should acquire when f~rce accounting a project.



POTENTIAL BENEFITS OF FORCE ACCOr -"jng

Force accounting offers a community a number of opportunities
that are not available when a community project 1is built by a
private construction company. These include more direct
control over a project, local employment, developing the local
labor force and developing an inventory of construction
gqgipment and tools. These benefits, and others, are discussed
elow:

0 Local Control. The city can establish wage rates,
hiring and firing policies, and working hours. Decisions
about the project schedule, design, materials and
construction quality can also be made locally. The local
government itself may undergo a transformation process by
administering the project. The knowledge gained by carrying
out the various elements of force accounting can expand the
city"s ability co serve .he community.

o Local Employment. One of the the most important
advantages of force accounting 1is the city"s opportunity to
employ community residents on the project Jlabor force.
While it may be necessary to recruit some workers from
outside the community, generally the community can supply
most of the workers needed.. =z

o Develop the local labor force. Through On-The-Job
training programs, the city, as employer, can help the local
residents t acquire construction skills. Additionally,
through exposure to work place organization and rules,
residents can acquire the Dbasic habits of productive
employment. This local, skilled, labor pool would be
available for future projects; saving the community future
expenses. Additionally, as workers gain skills they will be
increasingly able to compete in the larger, statewide, labor
market.

o Develop a community -equipment ?nd tool 1inventory. I
the city buys the equipment needed to construct a project,
it will own that equipment after the project 1is completed.
Again, an existing 1inventory of construction equipment and
tools would save the community money on future projects.

o Community economy. A force account project can provide

a direct boost to the local economy. In a normal
construction project 25% to 40% of the project expense 1is
worker wages; most of thisis immediately taken out of the
community by the imported workers. However, if a city

employs mostly resident workers on a force account project,
the wages tend to circulate longer in the local economy and
this money can support other local and regional businesses.
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o Community pride. Another benefit of force accounting is
the pride that a community ga-ns through the successful
completion of their construction project. The sense of self
esteem that residents and workers have about a successful
project may not be easily measured, but experience indicates
this can be an important long term benefit of force account
proj ects.

POTENTIAL PROBLEMS OF FORCE ACCOUNTING

Along with the advantage of greater direct control, a community
is assuming a big responsibility by deciding to force account a
project. Problems areas discussed here include project
administration, dealing with the the Jlabor force, project
quality control, project liability, and community commitment:

0 Project administration. The <city is responsible for
keeping the project on schedule and within budget, making
sure that the project is completed, controlling ccnstructiot
quality, and supervising the employees. Force accounting
projects require a good payroll system and a good accounting
system to 1insure that expenses are charged to the proper

accounts. Worker®s compensation, taxes and 1insurance must
Be paid as well. Construction equipment and tools must be
purchased or leased!, and the community may need to contract
with a mechanic to maintain the equipment. Other

professional and construction subcontractors may need to be
hired and managed during t : course of planning and building

the project Each of these activities will place extra
burdens on the city"s administrative capacity. These
activities, taken together, can easily be too Much for a
single person to accomplish efficiently. When considering

the choice of force accounting, 1t 1is important for a city
to carefully consider the capacity of existing staff, or the
requirements for new staff, to handle the many additional
duties of administering a force account program.

< Labor force. Not every community can provide a resident
labor force adequate for the needs ol a force account
project. A city must examine, its available labor force and
make a determination as to whether they are able to handle
the size and scope of the project. The city will need to
figure out what construction and management skills are
available in the comn Tity and what skills are lacking. It
is quite likely that the city will have to look outside the
community to find msome construction workers/managers with
the necessary experience. it is extremely 1important that
people hired from outside the community understand force
accounting and the community®"s goals in using force
accounting. The city should carefully interview nonresident
workers to be sure they will be able to work well with
resident workers and the city administration.

A-14



Because a force account project Jlabor force 1is made up
largely of residents, there maybe some special problems
within the work force that are the result of conflicts which
normally exist between people 1in any community. The city
should Dbe careful to take any existing interpersonal
community problems into account when making job assignments
and putting together project teams.

0 Quality Control. Without proper designs, technical
guidance, and project management, a construction project can
run into manyproblems that can affect the quality of the

product. Thisis especially so when a large portion of the
work force is wunfamiliar with building techniques and the
reasons for using certain techniques. To 1insure that all

construction is done properly andefficiently, it 1is
necessary for the city to develop and maintain a good
program of skill and attitude development, supported by
frequent inspections of work done.

< Cost Overrun. A problem that often results from poor
quality control practices 1is cost overrun. Cost overrun
problems can also result from improperinitial cost
estimates, labor or management incompetence, unexpected
delays dues to weather, equipment breakage, etc. Typically
a capital project goes through a two-step cost estimate.
The first estimate is made by an engineer or architect.when
the project is designed and secondly by the contractor when
construction bids are submitted. In force accounting, the
city acts as the contractor and the city loses the benefit
of the private contractors®™ estimation of project cost.
Therefore, 1t is very 1important that the city make a special
effort to assure that cost estimates are as reliable as
possible.

Additionally, the city loses the guarantee provided by a
private contractor that the contractor will do a certain

project at a certain cost. If there are cost overruns in
contracted project, the contractor may be held responsible
to complete the project at his own cost. However, 1f the
city is force accounting, then the city has no such

guarantee and must itself bear.the burden of cost overruns.
This may even mean that the city cannot complete the project
unless it can get additional funding.

< Project Liability. Even with good planning and good
management, some communities using force accounting will
probably encounter unforeseen construction problems which
could result 1in financial losses that would otherwise be

borne by a general contractor. The major difference between
force accounting and general contractor arrangements 1is that
under force accounting the community assumes the

responsibility for the safety of project workers and for the
completion of the project correctly and within budget.
While some potential liabilities to the city may be covered
within the existing city insurance package, the city should



examine the need for additional 1insurance coverage and
construction bonding specifically for the force account

project. The requirements for acquiring a construction bond
may vary Tfrom case to case depending on the fiscal capacity
of the community and the size of the project. The city

would be well advised to seek legal guidance 1in obtaining
the necessary project liability coverage.

0 Community Commitment Experience has shown that a very
important element of a successful force account project is a
clear and continuing community commitment to the goals of
the project. A successful project depends largely on a
certain number of dedicated people in critical positions of
administration, management and construction skills.
However, these people can only succeed if they have the
general upport of the rest of the community. For this
reason, 1ic 1is 1important to keep the whole community informed
and involved 1in major project decisions from the beginning
to the completion of the project. IfT there are major
conflicts in the community about whether to force account a
project, or specific community corcerns such as problems
with proposed wage scales or hiring practices, the city
should first resolve these conflicts before proceeding with
the project. 1
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NUSHAGAK HECTRC CO-OPERATIVE,  INC.

P. 0.BOX 197 DILLINGHAM. , ALASKA 99576 AREA CODE (907) 842-5251

ALASKA

~NjIWka Navarre* Chairman
House Labor and Commerce
Alaska State Legislature
Pouch V (MS 31100)
Juneau* AK 951811

Dear Representative Navarre:

I appreciate the opportunity ta testify before your committee via
teleconference yesterday on hB 176.

My testimony was quite abbreviated due to time constraints therefore
I wanted to send you the text of tmy comments.

I have been located here 1n my present position of Manager of Nushagak
Electric Cooperative and Nushagak Telephone Cooperative*since 1972.
Most of niy adult life (since 1948) has been spent 1n rural Alaska and
more specifically in Southwestern Alaska, i oelieve that 1 haye some
feel for the needs of this area that shoulc Pe expanded upon.

The Issue of high labor rates mandated by AS 36,05 was raised (for the
first time as 1 recall) 1n HB 30A in 1983. Our records Indicate that
the following agencies supported our stand iIn recommending relief from
the statute:

City of Dillingham

Nushagak Electric Cooperative
Nushagak Telephone Cooperative
Brutal Bay Native Association
Choggiung, Ltd.

Fortune Enterprises

Dillingham Construction

As far as 1 know, none of the above has changed its position.
I am really concerned because, in effect* we have the State of Alaska
subsidizing high labor rates to a favored few who are supported strongly

by organized labor and the State Department of tabor. This really means
that -competition for public works projects is minimized. Who pays?

- Page 1 of 2 -
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Mike Navarre, Chairman
House Labor and Commerce
Alaska State Legislature April 18, 1985

Yesterday, Representative Koponen asked what my position would be if
a foreign Firm (for example, a Korean company) was the lcm bidder on
one of our projects. This was certainly a hypothetical question
mainly because most of our work is done "‘force account”™ or with our
own forces. 8ut it does raise an Interesting question. Is my pri-
mary responsibility to a state union contractor or to our electric
consumers and telephone subscribers? To carry this Issue a bit
further, 1 see absolutely no difference In hiring a foreign contrac-
tor than 1 do 1n driving a VW or watching a Panasonic TV. | wonder
haw many of the opponents of HB 176 can say they are not supporting
a foreign economy In some fashion.

The trade unions’ strongest argument is that only their members have
the skills to perform the tasks necessary to complete construction
projects. For some construction projects, especially major jobs
within the railbelt, there may be some grain of truth to this line
of reasoning. But 1t hardly holds true in a rural village that may
be contemplating a new school, a sewer system or improving a road.

Local government agencies and other entities that may be recipients
of state capital project grants are actually precluded from utillzing
local skilled tabor because iIn most cases this local pool of talent
are not members of railbelt area trade unions. Therefore, it should
be noted that the largesse offered by the Little Davis Bacon Act wage
rates Is not ava,. hie to all citizens 1n the state. And certainly
unlon rolls are not open to aTl who apply.

In this era of declining oil revenues and corresponding reduction In
available capital works funding, it would appear to be iIn the best
interests of all Alaskans not just a favored few to stretch our
dollars out as far as possible. In addition those dollars remaining
fc " capital works projects should be- shared as equitably as possible.
We uelieve Alaska"s Little Oavls Bacon Act is in fact an impediment
to good govemmec.i, because it removes competition from the work force
and is applied unequally to citizens of this state.

To recognize the claims raised by unions, we would propose an exclusion
of the application of this act in communities o\ 5,000 population or

less. In summary we stron*,,y urge your support for HB 176 because 1t
does glv& the rural areas more local control for value received.

Thank you.

Yours very® truly,

M anager
cc: Adelheid Hermann, Representative Oistrfct 26
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Presentation by Bob Bacolas to House Labor and Commerce Committee on House Bill 176

Under this bill, public construction under contract to municipalities, having a
population of 5,000 or less, an unincorporated community, a public non-profit
corporation, or a public utility operating in a city or village having a
population of 5,000 or less would he exempt from paying the prcvai'ing wage

rates on public construction projects in the state as defined by AS 36.95.010(3).
Furthermore, the bill seeks to define the term "unincorporated community”

in relation to social units, within unorganized boroughs, which may from time

to time be the recipient of funds for the construction of public facilities. This
project, under contract to or for "unincorporated communities" woulu also be exempt

from the requirement of paying prevailing wage rates of pay.

AS 36.05.010 now requires that a contractor or subcontractor who performs work on a
public construction project in the state shall pay not less than the current prevailing
rate of wages for work of a similar nature in the region in which the work is done.
The current prevailing rate of wages for each pay period is that contained in the
latest determination of prevailing rate of wages issued by the department. This

bill would also exempt a political subdivision from its duty to publish applicable

minimum wage schedules as part of its bid specifications.

This legislation would circumvent and evade the purpose of the "Little Davis-Bacon
Act" (AS 36.05) and would be in direct conflict with the Alaska Supreme Court
decision in The City and Borough of Sitka v. Ge nral Laborersl Local j42, 6M P.
2nd 227 (Alaska 1982), hereafter quoted as "Sitka".

The enabling legislation for Title 36, Public Contracts, when enacted by the



Territori.nl Legislature in 1931, was modeled after the federal "Davis-Bacon
Act". T federal "Davis-Bacon Act" was enacted during the depression years,
inter-n 1ij, to prevent the importation of cheap labor. The act assures that all
contractors are given an equal opportunity to benefit from public construction
and gunr itees that all laborers on public construction contracts are paid the
same wager.

Under traditional "Davis-Bacon" analysis, prevailing wages are required whenever
public funds are expended for construction of projects for use by the public for
traditional reasons. The term "traditional”, in the context of the application
of "Davis-Bacon" principles, must be related in a contemporary sense. As
indicated by the Alaska Supreme Court in "Sitka", "Davis-Bacon" coverage must

be applied in an ever broadening fashion. The yardstick used to measure
"traditional" must be relevant to the needs of today's society. Health and
Welfare programs have expanded into areas that were not even considered, let

alone conceived twenty-five years ago.

One of the underlying principles of the "Davis-Bacon Act", as also in the case

of the Fair Labor Standards Act, was to give the working man a wage that represented
a fair determination of what the government considered to be the lowest wage that
could be paid while insuring the public receives the best quality workmanship and
materials in the construction of their public use facilities. This legislation

flies i the very face of those principles.

The Department of Labor is the agency responsible for determining the prevailing
rate of pay for public construction contracts and enforcing the payment of that
rate. The state "mini Davis-Bacon Act" has been law since .'93L. As we learned
from the Alaska Supreme Court in "Sitka" our law is modeled after the federal

Davis-Bacon Act. The U.S. Supreme Court in Endicott-Johnson v. Perkins, expressed



the underlying philosophy end legislative intent behind Davis-Bacon and related
acts, "its purpose is to use the leverage of the government to immense purchasing
powers to raise labor standards.” The Davis-Bacon Act has as its key purpose that
of establishing a minimum wage rate for craftsmen on public construction contracts

where the cost of the contract is in excess of $2,000. The "Act" is intended to

be a remedial labor standards statute.

This legislation seeks to broadly implant a legislative intent that, 1) municipalities,

unincorporated communities, public non-profit corporations, and public utilities
v/ould have a preemptive authority over the state in the use and distribution of
funds intended for public construction; 2) that projects built with designated
grants are not public construction within the ambit of AS 36.05 and; 3) that any
grant, to any corporation, determined to be "public non-profit" is not intended
to fall within the ambit of "public construction" regardless of how "traditional",

the terms of the government service the use of the facility msiy be.

The definition of "municipality" in general law, as set forth in the Alaska
Statutes, means any city or borough, unchartered or otherwise, so long as it
has legislative powers. It is estimated, after review of the department records
related to the number of current projects in various phases of construction,
that between 20-25% of all public construction projects fall within the category

of those exempted by this bill.

Grants to municipalities under AS 37*05*315, provides state funds for a variety of
local projects and activities, directl/ to established political subdivisions of
the state. Requirements of AS 36.05 clearly apply to construction projects

contracted out under those grants.



Designated grants, which are used to construct capital improvements in "unincorporated
communities” is an "unincorporated community grant" under AS 37.05.317. Construction
contracted out for an "unincorporated commurity" with grant funds provided by the
slate under AS 37.05-317» is subject to the provisions of AS 36.05. The U.S.

Department of Labor does not deem it essential that a federal agcrry be signatory

to the actual construction contract. Nor do they deem it necessary that the
government hold title to it. So long as the contract is carried o,k with federal
funds, to serve the interest of the public, Davis-Bacon is applica’-"'n. This is
the concept of " Sitka" and wecan continue to expect that the courts will rely

on Davis-Bacon for interpretation of our law.

In the " Sitka" case the courtexpressly stated that "(T)he fundament.!1 purpose
of AS 36.05 is to assure thatemployees engaged in public construct! n receive
at least the prevailing wage." It went on to emplasize that "(T)ho focus of

the act, quite clearly is to the benefit of the employees, not the contracting

principles.”

An item to be considered is that the language in this bill makes no distinction
between federal and state funds. Any project with federal dollars included
would also be exempt. This legislation subverts federal law and in doing so,
jeopardizes federal aid to municipaleties, unincorporated communities, public

non-profit corporations, and public ut lities.

This bill is obviously designed to affect only small, remote rural communities,
where the standards of living are traditionally the lowest in the state. Virtually
every community affected by this bill is already impacted by excessive unemployment,

or at best nominal seasonal employment. (The underlying intent oP this legislation



seeks to accomplish one or possibly two purposes, they are: 1) to lower the wages
paid on public contracts and thereby encourage the employment of persons with
lower skill levels who reside in the community, and/or; 2) to provide a greater
purchasing power in relation to the amount of money available for a given project
by reducing labor costs. Both of these approaches are inconsistent with the

basic and underlying philosophy of the Davis-Bacon Act, upon which our state law
is modeled. The focus of the act is clearly to benefit the employee, not the

contracting principles.

When comparing working conditions in urban areas to rural areas, the conditions

in the rural setting is always lesser. In Alaska, the c imate as well as ‘'che
lack of amenities in the "bush" make the incentives attached to reasonable, fair
wages even more important. This bill, if enacte I, would work severely to the

detriment of the rural Alaskan worker. The contracts would go to out-of-state

construction companies who would import their own cheap labor.

This bill would also serve as a serious detriment to the Alaska contractor,
as they would not be able to compete with the outside contractor who would
employ cheap labor. The money earned by these companies and their employees,
leaves the state reducing the pass through effect (economic multiplier) of

local spending. This equates to an overall leakage to the state economy.

The cost of doing business in Alaska is much higher than elsewhere in the nation,
therefore, the Alaska firm would be at a competive disadvantage without outside
firms who can frequently offer Ilower bids. This problem magnifies under this

1

proposed legislation.

Under the existing law, the Alaska firm is on an equal footing with the outside
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Firm in terms of labor costs, since both are required to pay the p.availing wage
rates. Without this equal protection and coupled with the high'cost of doing
business In the state, it can be predicted with reasonable certainty, tnat
Alaska firms will not be si/tcessful In competitive bidding on public construction
projects, even with the Alaska bidder preference advantage under AS 37.05.230(5).
The result would be that the Alaska firms which had previously rendered job
opportunities to Aia*kans and had been subject to the. high cost of doing business
in the state, would no longer be competitive. The number of non-resident
contractors doing business in the state on non-public construction projects using

cheap labor is evidence of the consequenses of this type of legislation.

It is apparent that both the federal and state prevailing wage rates have as
their primary objectives the protection of workers on government projects by
establishing a required minimum wage. R~ th '“-'.slative history and judicial
interpretations of prevailing wage legis ns st,~ngly suggest that this
primary objective is as fundamental and vital today as it was in 1931 when the

legislation was first enacted.

This bill, finally removes from the law, the department's authority to collect
certified payrolls and thereby eliminates one of the most effective systems to
insure against misuse of the public dollar as well as monitor the activities of
the non-resident contractors in their use of non-resident employees. Payroll
information could be collected under new regulations so that there would be

no impact to the Resident Hire Enforcement Program.

The department is diametrically opposed to this legislation as it is a total
contradiction of the purpose of the Davis-Bacon Act, as well as AS 36.05,and

would serve as a detriment to the working men and women of this state, aswell

(o



as the Alaska contractor, and the state®"s overall economy.

This bill will result in a negative fiscal impact on the department, Fiscal

note is attached.



"HISTORICAL OVERVIEW OF THE DAVIS-BACON AND RELATED ACTS"

The Davis-Bacon Act is one of the olaest American labor laws and
was the first federal law enacted to regulate the wages of non-government
workers. Like most early federal labor laws, the Act was preceded by various
state statutes. Kansas, for example, had enacted the first prevailing wage
law for state construction projects in 1898. Federal congressional hearings
were held as early as 1898 although legislation did not result until 1931.
Today, all but 10 states have enacted prevailing wage laws governing
state construction projects.

The principal impetus for government regulation of wages for workers
employed on public construction projects was the econ"omic and social conditions
of the 1930 3. During the repression, the national conscience was aroused by
the effect of widespread unemployment on the wages of workers. While the
competition for limited markets forced employers to cut labor costs, the scar—
city of work created an oversupply of labor that resulted in low wage rates.
The absence of job opportunities further increased public reliance upon federal
construction as a source of employment at a time when the federal government
was required to award its contracts to the lowest bidder. This requirement
prevents® federal contracting agencies from dictating that successful bidders
pay thei employees wages comparable to those paid for similar labor in private

industr n the same area as the government projects under construction. Some
success bidders took advantage of this situation by "selfishly iinport[ing]
labor | i distant localities and...exploi t[i ng] this labor at wages far

below i 1 wage rates."” Local workmen were unable to compete wi th migratory

laborer.,, and qualified local contractors found it impossible to compete with
outside contractors who based their estimates for labor costs upon the 1low/
wages paid to imported laborers.

The Davis-Bacon Act, enacted on March 3, 1931, was designed to
curtail such unscrupulous practices among government contractors during a
decade in which public works were on a: upswing and economists and politicians
were particularly wary of depressed labor markets. The Act was also designed
to prohibit wage differentials from becoming a major competitive advantage
in bidding on government construction contracts, t"jreby insuring that the
economic power of government as an employer would not contribute to a further
depression of local markets. To accomplish these goals, the federal Act re-
qui red government contractors to pay their "laborers and mechanics" the pre—
vailing private industry wage rates.

The compulsory nature of the Act"s prevailing wage rate provision
was emphasized throughout the 1931 congressional debates in Davis-Bacon
Legislation. Because the Act mandated that under all covered contracts the
contractor pay the prevailing wage rate, the only variable was the exact rate
to be paid. In the event of a dispute concerning the applicable wage rate,
the government contracting officer was to .attempt to adjust the rate in accor—
dance with the character of the work performed and the locality in which it
was performed. If the contracting officer could not resolve the dispute, the
matter was then to be referred to the Secretary of Labor for a conclusive
determination.



In the 50 .years since the enactment of the federal Davis-Bacon
Act, a series of executive orders and congressional amendments have generally
broadened 1its scope and strengthened its Impact. Additionally, more than BO
other federal laws relating to prevailing wages have been passed during this
period, covering a wide range of federal projects and activities. The amend-—
ments to the DavisBacon Act as well as the variety of federal legislation re—
quiring prevailing wages to be paid serve to indicate the continuing concern
of Congress to preserve prevailing wage standards for gov -rnment contract
work.

In Alaska, legislation requiring the payment of prevailing wages on
public construction work has also been in effect since 1931. The original
Alaska prevailing wage laws were passed by the territorial legislature on an
emergency basis, presumably in direc*- response to the passage of the federal
Davis-Bacon Act by the U.S. Congress two months earlier. The Alaska version
was introduced as Senate Bill 69 by Senator Lomen of*Nome and was swiftly
enacted into law effective April 29, 1931 (SLA 1931, ch. 69). Unfortunately
there appears to be 1.0 written record on any legislative debate or committee
hearings on the proposed A"aska legislation. The prevailing wage provisions
were later included in the 1933 and 1949 compilations of Alaska law and, upon
statehood, were carried over into state law and are now codified at
AS 36.05.010-.110. In the years since the enactment of the original pre—
vailing v/age laws 1in Alaska there have oeen periodic amendments which further
define the scope of the Little Davis-Bacon Act and establish enforcement pro—
cedures, largely in response to similar changes in federal law.

In addition to the legislative history, both federal and Alaska
courts have had occasion to interpret the basic purposes and policies under—
lying prevailing wage legislation. In a leading federal case, the U.S. Supreme
Court .ecognized the important wage protection purpose of the Davis-Bacon Act:
"The Ulanguage of the Act and its legislative history plainly show that it was
not enacted to benefit contractors, but rather to protect their employees from
substandard earnings by fixirg a floor under wages ori Government projects."
U.S. v. Binghamton Construction Co., 347 U.S. 171, 177 (1953). The Alaska
Supreme Court has quoted thi s language in at least tv/o separate cases involving
Alaska"s Little Davis-Bacon Act, noting that the Alaska statutory scheme is
closely patterned after the federal Act. City and Borough of Sitka v. Con—
struction and General Laborers Local 942, 644 P.2d 227, 231-33 (Alaska 1982);

Fowler v. City of Anchorage, 533 P.2d 817, 821-22 (Alaska 1978). In review—
ing the policies underlying the Little Davis Bacon Act, e Alaska Supreme
Court has further stated: "The fundamental purpose of Little Davis-Bacon is

to assure that employees engaged in public construction receive at least the
prevailing wage. The focus of the Act, quite clearly, is to the benefit of
the employees, not the contracting principals.” City and Borough of Sitka,
supra , at 232. From these judicial statements, It is apparent that both the
federal and state prevailing wage laws have as their primary objective the
protection of local workers on government projects by establishing a required
minimum wage 1n accordance with that prevailing in the area where the work is
done. Both the legislative history and judicial interpretation of prevailing
wage legislation strongly suggest that this primary objective 1is as fundamental
and vital today as it was in 1931 when the legislation was first enacted.

wL-t¢l
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M EMORANDUM

T0 All Members, House Labor and Commerce Committee
FROM: Roger Poppe, Committee Staff

DATE: February 28, 1985 Thursday

SUBJECT: Overview, HB 211

On February 29, 1985, the House Labor and Commerce Committee met in
Loom 102 of the Capitol Building on HB 211, An Act relating to
Contractor®s payment of bonds.

There was a bill submitted last year, HB 540 by Bettisworth, that
dealt with this issue, and received the support of ACC. Initially, this
bill said that workers or suppliers must make any claims against the
contractor within 10 days from the time that materials were furnished or
work commenced. The Department of Labor was opposed to this bill for
this and other points, and so the bill was revised, but it died in
Senate Judiciary.

The bill before you is in essence the revised version of HB 540
from last year, according to the Department of Labor. As it reads now,
it will not impact them and so they have no opposition to it.

Apparently, in the private sector, workers and suppliers can put a claim
against the property itself; this bill deals with the public sector,
where the only real recourse deals with putting a claim in against the
contractor®s bond.
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INTRODUCTION OF BILLS (House)(cont"d)

HB 210 (cont"d)

payment shall, subject to appropriation, be paid the the surviving
spouse by the right of survivorship unless a different beneficiary
is designated. If no spouse survives and no beneficiary 1is named
the lump sum shall be paid to the decedent"s estate. The payment
must include all permanent fund dividend contributions made by the
individual, plus interest, but shall not include any credits to the
account made following appropriations by the legislature to the
annuity investment fund or interest on the annuity credits (Senate
version provides for equitable distribution of the decedent®s lump
sum payment among the accounts of all individuals of the same

age) .

Introduced February 18 and referred to State Affairs, Judiciary,
Finance.

HOUSE BILL NO. 211. by Reps. Frank, Clocksin, M. W. Miller,
Navarre and Rieger. Would require a contractor who is bid—

ding on a state job that exceeds $100,000 to furnish a payment
bond for the protection of all persons who supply labor, mater—
ials, supplies or equipment (currently the bond must cover

people who supply labor and material). The bond becomes binding
upon the award of the contract. The person furnishing labor,
materials, supplies, or equipment who is not paid in full 90 days
after the work 1is completed or materials, supplies or equipment Iis
furnished, may sue on the payment bond for the amount unpaid at the
time of the suit (currently covers only lab and material).

Section outlining the rights of a contractor furnishing labor or
material 1is rewritten (AS 36 .<.5.020(b)) to more specifically spell
out the rights of a person who contracts with a subcontractor, but
who has no contractual relationship with the contractor. That
person has a right of action on the payment bond for materials,
supplies or equipment furnished if proper notice is given. Notice
must be given not later than 30 days after the first date on which
the materials, supplies or equipment were provided and must state
that the person has supplied or is supplying materials, supplies or
equipment for which the person may make a claim. The notice must
name the subcontractor and building or project for which materials,
etc., have been supplied, give a general description and must state
that the bond may be held for payment if the person supplying
materials, supplies or equipment 1is not paid.

The person contracting with the subcontractor also must give

notice not later than 90 days after the last day materials,

si pplies or equipment for which the claim is made, stating the name
of the subcontractor, the building or project and a description of
materials, and must state with substantial accuracy the amount
claimed.

Does not provide an effective date (takes effect 90 days after
Governor signs bill) .

Introduced February 18 and referred to Labor & Commerce, Judiciary,
Finance.



SECTIONAL ANALYSIS OF HB211: "An Act relating to contractors ” payment
bonds.™ By Frank, Clocksin, M.W. Miller, Navarre and Rieger

SECTION 1:

SECTION 2:

SECTION 3:

This section clarifies the current statutes by adding
supplies and equipment.

Any contractor, prior to entering into a contract
(exceeding $100,000) for construction, alteration or
repair, on any public project shall furnish

a performance bond and a payment bond. The payment bond
serves as protection for persons who supply labor,
materials, supplies and equipment to the subcontractor
for work provided for in the contract.

This section, as does section 1, clarifies the current
statutes by adding supplies and equipment.

In the event a person, who has furnished labor,

materials, equipment or supplies, has not been

paid in full by the subcontractor before 90 days after
the last day labor is performed or materials equipment or
supplies are furnished, the person may sue on the
contractors payment bond for the amount owed him.

This section changes the notice provisions in this
statute.

The present law only requires a notice 90 days after
material equipment or supplies were last provided. This
bill requires an additional notice be given to
contractors. This addition 1is a notice of right to claim
which must be made within 30 days of the first date
materials supplies or equipment were furnished (so that
contractors will be aware of potential claims against
their payment bond). Notice of actual claim is still
required within 90 days of the date materials, supplies
or equipment were last provided (as is currently in
statutes).

This bill would not affect persons supplying labor.
That is to say they would still have 90 days, after
the last date they supplied labor, to file a claim
without a requirement to provide prior notice.



Representative Steve Frank
February 15, 1985

Bill Summary:
"an act relating to contractor"s bonds" HB ZH

Under existing law on public projects, a person having no direct
contractual relationship with a general contractor, but who supplies
labor or material to a sub-contractor, may make a claim by giving the
general contractor written notice within 90 days from the last date on
which the person performed labor or furnished material. A general
contractor has no way of knowing who may have supplied materials to a
subcontractor. Accordingly, a general contractor has no easy way to
assure that a subcontractor has paid all his suppliers. Certification
by a subcontractor that all labor and materialmen have been paid is no
assurance if the certifying subcontractor is or becomes insolvent. The
only "iron clad" safeguard for a general contractor is to delay payment
to all subcontractors until 90 days after they have supplied labor or
materials. This solution does little to harmonize relations and
increase cooperation between general contractors and subcontractors.

The change proposed in the bill will not preclude claims of a sub—
contractor™s supplier against a general contractor®s payment bond.
However, timely notice to the general contractor of the supplier®s
status will becci;. prerequisite to filing a claim. This notice
requirement will jw a general contractor to ensure that a subcon-—
tractor has paid ail suppliers.

As proposed, a general contractor will know which persons may possibly
have claims against his payment bond prior to a claim being made. Under
existing law, a general contractor cannot determine, in advance of a
claim being filed, which persons, may be eligible to file a claim.

The proposed revisions will still provide protection to the subcon—
tractor"s material and equipment suppliers however, to take advantage of
that protection, the material and equipment suppliers must take the
initiative in assuring that the contractor is aware of their existence.

The bill will put some responsibility on the supplier, because they are
the beneficiary of the system. These suppliers are business people with
the ability to provide notice as a normal part of a business transaction
and it should not be an undue burden on the supplier.

NOTE: This bill would not affect persons supplying labor to a sub-—
contractor. That is to say they would still have 90 days, after the
last date they supplied labor, to file claim without a requirement to
provide prior notice.
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Bill No .

Title

House gill Ho. 211 N dte February 26, 1985

"An Act relating to contractors® payment Cont&Ct. £ jieen piate

bonds."" 465-2700
Bob Bacolas
465-4870

House Bill No. 211 makes editorial changes to provisions in Title Zi with
respect to action against a contractor®s payment bond by persons performing
labor for subcontractors on public construction projects.

The bill also contains a number of more significant changes to Title 36 W/ith
respect to action against a contractor®s payment bond by persons who furnish
materials, supplies, or equipment to subcontractors on public construction
projects. Inasmuch as persons who furnish materials, supplies or equipment on
public construction projects fall outside of the department®s authority or
responsibility as far as collection of monies due them, we have no comments on
these particular provisions.

The Department®s position on House Bill 211 is neutral. It will not have a
fiscal impact on the Department.

APPROVED:

- 7
Jim Robison, Commissioner
Department of Laboi



ONSTRUCTION, INC.

P 0. DOX 967 = FAIRBANKS. ALASKA 99707 (907) 452-7146 = 452-7147

February 26, 1985

Representative Mike Navarre
House Labor & Commerce Committee

Juneau, Alaska 99801
Dear Sir:

The Lictle Miller Act provides for employees, all tiers of subcontractors,
suppliers and materialmen to seek relief by filing a lien against the general
contractor™s payment bond on public works projects,, if such notice is filed
within 90 days of the last acts or charges, As the law now 6tands these
people are allowed to seek this relief regardless of the circumstances,
Including negligence on their part, disputes,or any other reason if they

have not been paid.

Tn many instances the projects are completed and paid in full by the general
contractor before this ninety day period expires.

A case that happened to our company which 1is still in litigation, documentation
can and will be furnished if you request, happened like this. A subcontractor
on one of our projects leased a piece of equipment from an equipment dealer.
The equipment was leased for a minimum guaranteed ninety days with option to
purchase within the ninety days, A major portion of the lease payments to
apply to the purchase if the purchase option was exercised. Our company was
noc privy to this agreement.

Seven and one half months after che equipment arrived Jobsite we received
notice from the equipment dealer of non payment and of his intent to file
lien against our bond. At that time the subcontractor had received all
monies due him on this contract. We feel that if the notifications of intent
was require! to be filed sooner, say within 15 days of the first act or
charge that proDloms such as this would not happen or if they did it would

be negligence on che part of the peneral contractor instead of the equipment
dealer>who, ir. this case will probably win this litigation.

Your help in correcting this deficiency in the Lictle Miller Act would be
greacly appreciated.

If there are any questions please call.

Very truly yours,

wi+/ v<b
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February 27, 1985 Wednesday 1:15 pm. Room 102 Capito_
HOUSE LABOR AND COMMERCE AGENDA

1) CALL MEETING TO ORDER

2) NOTE TIME/DAY/YEAR (1:15 pm?)

3) NOTE MEMBERS PRESENT, ABSENT, AND/OR LATE
4) RECOGNIZE ANY VIP"S OR GUESTS PRESENT

5) REMIND EVERYONE PRESENT TO SIGN IN AS EITHER A WITNESS
OR AS AN OBSERVOR

6) EXPLAIN ORDER OF BILLS BEFORE THE COMMITTEE

a. HB 216 ™ Continuation of Board of Dispensing Opticians"”
Lin Sloane requested we hold "..is bill first, so that the two
people who flew down from Anchorage, (Harper and McCanahan)
can catch the plane hack to Anchorage.

b. HB 80: "Relating to Insurance Fees"
Mike Foi"d, the hill drafter, will be here to respond to questions;
Don Koch and Willis Fitzpatrick will be here with a new FN.

c. HB 64 Elevator Safety Standards. Bob Bacolas from Commerce
will be here to report on the results of their meeting Monday
with the Municipality of Anchorage®s Committee dealing with
elevator safety standards. No teleconference- will be held over
to next week before you vote on it and teleconferenced then so
the elevator manufacturers can have one more shot at it.

7) ANNOUNCE FIRST BILL BEFORE COMMITTEE, THEN SECOND, ETC.

8) ANNOUNCE TIME OF ADJOURNMENT

**Note: As each witness comes forth, please request that they state their
name and the name of the firm or company that they are representing.
Fitzpatrick



To: Mike
From: Roger February 27, 1985 Wednesday

HB 216: Looks like Lin Sloane did a pretty good job of lining up her ducks
on this one. Lots of co-sponsors on the bill, and also lots of co-sponsors

for SB 167, the Senate version. There are some kind of funny games going
on behind the scenes here that | havent been able to figure out, coming
from Cirol Derfner®s Boards and Commissions office. I gather the Governor

would like to see the Board continued, but Leg. Budget and Audit and Boards
and Commissions offices would not. There is some hidden agenda going on
here that may not come out. For example, they talk about the Board being
sunsetted because it only serves 66 members, but hey, the Dept, of Commerce
has all sorts of Boards smaller than that that are not being sunsetted.
There is no position statement forthcoming from the Dept, of Commerce,
interestingly enough; they are staying avay from it, which tell us there is
some sort of internal struggle going on.

The key things from Derfner®s point of view are the comments in the L B & A
report in your file which I had highlighted for you at her request. She
will testify on them; the biggest bitch she has apparently is that there
was some sort of understanding or agreement or intent to h”ve Opticians
merge with the Board of Optometrists (a move that is no doubt opposed by
both Beards), and rather than comply, the Board of Opticians hired Lin
Sloane to lobby for them.

Testifying in support of the bill will be two opticians from Anchorage:

1) Larry Harper, of Western Optical, and a former Board member;

2) Greg McClannahan, of Vista Optical.
They requested that they be first on the agenda so they could catch a plane
back to Anchorage.

Robert 0"Connell (Kenai) and John Dempske (aoldotna), both optomitrists
from your District, called to tell you to sunset the Board of Opticians,
and they feel that the Board"s functions could he taken over by the Board
of Optomitrists (Robert Ls on the Board of Optomitrists).

In informal conversation with Michael Thill in Zharhoff % office, | got the
impression that when they hear SB 167 on the 18th of March they will not be
holding a teleconference either, and they are thinking of possibly amending
the bill to combine the two hoards; but nothing definite has been decided.



MEMORANDUM

T0: All Members, House Labor andCommerceCommittee

FROM: Roger Poppe, Committee Staff

DATE: February 27, 1985

SUBJECT: Overview of HB 216 - Continuance ofBd. of Opticians

On February 27, 1985, the House Labor and Commerce Committeemet at
1:15-2:45 pm in Room 102 of the Capitol on HB 216: ™"An Actrelating to
dispensing Opticians."

This Board was established in the 1973 session. It came up for
Sunset review last in 1978, and was continued then. In the current sunset
review process, the Division of Legislative Budget and Audit has
recommended that this Board be sunsetted for some of the following reasons:

1 The Board performs only minimal functions (p. 9).

2) An optician cannot cause great physical harm (9)

3) Only 14 complaints were received by consumers in the past years.

4) Only 20 of 49 states deem it necessary to license opticians.

5) Another way of controlling the opticians is to merge them with
the Board of Optometry.

6) Vacant Board positions should be filled (they since have been).

7) The Board only oversees 66 dispensing opticians currently, so it
is not very cost-effective to continue it.

The Board has written rebuttals to all of these points and others as
well, and these are found in your files under 5 d) and also 6b). On the
other hand, the Board was apparently asked by the Governor®s Office to
investigate the possible merger of their Board with the Board of Optometry,
but they apparently have not done so, for the reasons outlined onpage
IV.11 of their responses in 5 d).

Since this is a sunset issue for this year"s legislature, there was no
bill or issue at hand that carried over from the last legislature. There
is, however, a companion bill in the Senate, SB 167 by Ray, which has
received the co-sponsorship of 7 other Senators.

There s before the Committee a proposed SS which is a technical
change that \ mld change line 27 from the incorrectly-calculated hours
to the correc _30 hours. There is also a proposed CS which in addition to
the above coirection would change the effective date of the setting of fees
by regulation from the original July 1, 1988 to July 1, 1986.

Both this bill and SB 167 have referrals to HESS and to Finance after
this Committee.

In regards to the cost; there should be a FN of zero arriving from the
Dept, of Commerce. This does not mean there are no costs; merely that they
are already in the Dept, of Commerce®s Operating Budget for FY 86. |
understand that this is tentatively $1,000 + inflation for travel and per
diem for one board meeting.
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INTRODUCTION OF BILLS (House)(cont'd)

HOUSE BILL NO. 215. by Reps. Herrmann, Wallis, Shultz,

Binkley, Adams, Fuller, Gruenberg and Thompson. Would allow
qualified regional health organizations to grants of $30,000

each fiscal year for the training and supervision of at least
three primary community health aides. Each fiscal year qualified
regional health organizations or local health organizations are
entitled to a grant of $8,000 multiplied by the number of primary
health aides or skilled medical observers who averaged 20 hours a
week of service paid for by the organization during the previous
fiscal year. Limits number of aides to those who were employed on
July 1, 1984. Grants may be used only for training health aides,
supervision of aides, and alternate aides.

Outlines what community must do in order to qualify for grants.
They must have received money from the federal government for a
health aide program during the fiscal year for which the state
grant 1is sought or they must be engaged in conducting a program
that meets standards established by the Department of Health &
Social Services that is similar to a community health aide program.
The regional or local health organization must provide the services
of aides on a nondiscriminatory basis for the benefit of the
public, apply for the grant in accordance with department
requirements, or negotiate a contract if the organization provides
other contract services. The organization must supply information
requested by the department.

Sets up the community health aide grant account in the Dept, of
Health S Social Services. Provides the state is not liable for any
injury that may result from the use of money awarded by the state
as a community health aide grant. Takes effect July 1, 1985.

Introduced February 20 and referred to Health, Education & Social
Services, Finance.

HOUSE BILL NO. 216. by Reps. Koponen, Gruenberg, Cotten,

Hanley, Tayior, Hurley, Uehling, Phillips, Furnace, Pettyjohn

and Collins. Would extend the Board of Dispensing Opticians

to June 30, 1989 (currently set to terminate 6/30/85), and

would raise fees for examination to $175 (from $50), for initial
dispensing optician license to $350 (from $50), and for license
renewal fee, due every four years to $500 (now $200). Would
require the department to set fees for examination, initial license
and license renewal, reflecting to the extent possible, the actual
costs to the department of the activity for which the fee is
charged. The department may not set a fee unless the board
concurs.

A dispensing optician must submit to the board evidence of 40 hours
of continuing competence before license renewal (currently 15
hours). Would allow the board to issue a temporary permit to an
applicant who has submitted a completed application for licensure
under licensure by credentials section (there is a typo in the
bill, citing AS 08.17.145 - should be AS 08.71.145). Section 3 of
the bill (allowing the department to set fees) takes effect July 1,
1988. All other sections take effect immediately.



A SPECIAL REPORT ON THE
SUNSET PROCESS IN ALASKA

September, 1977 - Nay, 1984

of Alaska DIVISION OF LEGISLATIVE AU



M Kk \ m m
. AUDIT DIVISION
& - lujir - o - v v b m IMuU POUCH W

JUNEAU. ALASKA 99811
THE LEGISLATURE
BUDGET AND AUDIT COMMITTEE

Hay 18, 1984

Members of the
Legislative Budget and Audit Committee:
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PURPOSE OF THE REPORT

In accordance v/ith a special request of the Legislative Bud—
get and Audit Committee and Title 24 of the Alaska Statutes,
this special report has been prepared to document the Sunset
experience in Alaska and to gather information about Sunset
results in other states.

STATE OF ALASKA -1- DIVISION OF LEGISLATIVE AUDIT
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THE SUNSET EXPERIENCE

In 197" the Alaska Legislature created Alaska®s Sunset law
which was patterned after the Colorado Sunset legislation.
The design of Alaska®"s Sunset law provides legislative scru—
tiny of all programs and activities of the State. Uhile

most other states®™ Sunset laws only addressed boards and
commissions, Alaska®s law is comprehensive. It includes in
addition to boards and commissions, all State programs.

The process in Alaska provides for the programs, boards, and
commissions selected by the legislature to be reviewed by

the legislature at least every four years, unless estab—
lished for a shorter period of time. The Division of Legis—
lative Audit provides a performance review of all agencies
selected by the legislature for Sunset.

Since inception of the Alaska Sunset process in 1977, the
legislature has reviewed 47 agencies. The Legislative Audi—
tor has recommended termination of 12 boards or commissions.
The Legislature has terminated two of the these boards and
merged two others (see Appendix A).

Alaska is a young state and therefore has fewer old boards
and commissions for which there 1is not a demonstrated public
need. Nationwide, 35 states have adopted Sunset legislation
in which approximately 1676 Sunset reviews have taken place.
Of these, 283 (17%) boards, commissions, Or agencies were
terminated.

Benefits From Sunset Reviews - Nationwide

Although some have viewed termination of State entities as
the measure of success of Sunset, the main benefits, accord—
ing to a nationwide survey made by Common Cause The Status
of Sunset In The States, have been to make government more
efficient and more responsive and accountable to the public.
Of the 1676 entities reviewed, 17% were terminated because
no public purpose was being served. In 83% of the reviews
conducted nationwide, modifications were needed in order to
improve efficiency. In addition, 68% of the states surveyed
believed the principle benefits were increased public
accountability and efficiency. Furthermore, 56% believed
increased legislative experience and interest in the over—
sight work was a major accomplishment in the Sunset imple—
mentation.

Alaskan Experience

Alaska®"s experience has paralleled that of other states.
The process has not resulted in significant cost savings,
but as the result of legislative reviews, the agencies”,
boards®, and commissions®™ operations have become more effi-

1. See Footnotes, Appendix B, Page 10
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cient and the entities are more aware and responsive to the
public needs. They have also become more cognizant of their
responsibilities for self-evaluation and have made improve—
ments not required by the legislature. In addition, recom—
mendations for improvements 1in the entities® efficiency and
effectiveness, made by the legislature and auditors, have
either been fully or partially implemented. Therefore,
improvements 1in the existing programs have been more benefi—
cial than the cost savings from terminating State programs
or boards. Some of the improvements observed are as fol—
lows :

1. The number of State boards and licensed professionals
has not increased. The legislature has used the Sunset
experience to curb the growth of boards and com—
missions .

2. Legislative reviews have eliminated a number of
self-serving regulations and practices. This has re—
sulted in improved availability of services, the
elimination of price protections, and the heightened
awareness on the part of boards that what is in the
public™s best interest is not necessarily what the pro—
fessions would like to see occur.

3. Investigations of licensure violation by the profes—
sionals has 1improved. Investigations are ranked
according to possible harm to the public, and those
which could cause the most harm are given priority.
Prior to the Sunset review, the investigations of
licensure violations or incompetent practices of pro—
fessionals was almost nonexistent.

4. The legislative examination of programs under the
Sunset law resulted in significant changes in the
inspection programs in Alaska. Three programs were
merged under one department, and the mission of the
other was greatly changed.

Problems with Implementing Sunset

Although most states have expressed favorable reactions to
Sunset laws, there have been some common complaints about
the process. Again, citingthe Common Cause report

The Status of Sunset 1in theStates, March 2982, 50% of the
35 states surveyed believed the maior problem with Sunset
involved the amount of time spent by legislators in prepar—
ing for and conducting public hearings; 35% cited the fact
that response to the publichearing consisted of licensed
professionals lobbying for benefits to them; and 29%
believed the costs involved were 1 ¢ high compared to the
benefits.

2. See Footnotes, Appendix B, Page 10
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In Alaska and other states, attempts have been made to
include the participation of the public. Very few hearings
are well attended by other than licensed professionals.
Solutions to this complaint have included appointing public
members to the boards. This method has gained nationwide
acceptance. In Alaska, almost all boards have at least two
public members.

In addition, some legislators have held meetings after regu—
lar working hours 1in an attempt to make hearings more acces—
sible to the general public. According to states that have
tried this, there has been an increase in public attendance.

Concerns about the cost of Sunset in Alaska do have some
merit. There have been little direct savings in State
expenditures due to Sunset. However, due to the type of
programs reviewed, little savings could have resulted. Most
reviews have been of professional licensing boards which, in
some cases, provide more revenue to the State through

license fees than it costs to support the board. Also, even
if a board is terminated, the registration of licensees is
oftentimes retained so the greatest cost, administrative
expense, continues.

Recommendation For T € Future

We believe the Alaska Sunset law is an important Legislative
tool which should be retained. Although the law may have
been over-used in some cases, it is valuable in that it pro—
vides a formal process for legislative oversight. The fol—
lowing are reasons why we believe such oversight is valu—
able :

1. Whenever legislative authority is delegated to an
appointed regulatory entity, oversight should be main—
tained and pursued to ensure the x“elfare of the public

is safeguarded. Due to the very nature of the regu—
latory agencies, they do not demand the budgetary or
audit attention that the high cost programs do. In

addition, the interests of regulated professional
groups may differ from the public"s interest. Thus,
Sunset review may be the only consistent method of
ensuring public accountability.

2. Sunset reviews have provided a forum for evaluation of
governmental entities on the basis of public need and a
method to improve the efficiency of government. A
pending legislative Sunset review encourages govern—
mental entities to make voluntary improvements and
implement legislative intent.

We believe that modification to the Alaska Sunset law and

procedures would help make the Sunset process a more effec—
tive legislative tool.
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AS 44.66.020 -.030 should be repealed as these statutes
are no long, r applicable. This portion of the Sunset
statutes sets out provisions for the termination of
programs selected by the legislature. However, there
were no programs selected for Sunset under these pro—
visions. As a result, according to legislative coun—
sel, the times such programs could be selected was man—
datory, and this portion of the statute 1is no longer in
force.

The legislature should consider amending the Sunset
legislation for the selection of agencies or programs
to be revieweo. The Sunset law does not 1increase the
powers of the legislature, and in fact, may reduce thenm
in that it gives the Governor the right to veto
proposed Sunset bills. The legislature could select a
program or agency for consideration under Sunset by
resolution. The Division of Legislative Audit could
then perform a performance audit of the entity, at the
direction of the Budget and Audit Committee.

The Sunset process can be an effective tool to examine in
detail the performance and need of a government entity not
just for the termination of an agency. We believe the
Sunset process could be useful in the following areas:

1.

When the 1legislature creates a new program or agency
they can provide for a Sunset review after a period of
time. In this way, the legislature has a formal method
of ensuring that the new State program will function as
envisioned when created. The legislature used this
method in creating the Litter Program. As a result,

the auditors found that program personnel were very
aware of the need to perforin in accordance with legis—
lative intent.

A program or agency could be selected for a Sunset re—
view when there is a substantial change in the funding
or purpose cf a program or agency, or if it is believed
the entity has not complied with prior legislative
intent. We have found that the process of selecting a
program for a Sunset review heightens the entity"s
awareness of its purpose and legislative intent, even
when the possibility for termination is marginal.

There are almost always improvements in effectiveness
and responsiveness to the public"s needs which can be
made by the government entity. In addition, the legis—
lature has a formal method of ensuring the the State
entity or program is performing their duties as

planned.
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The

The Sunset process can also be useful in eliminating
duplicative programs or services, and excessive manage—
ment. There is a recognized tendency for the manage—
ment within any large organization to build up over
time. As a result, programs can duplicate existing
programs, or programs are retained in-house when they
could be better performed by contracting with outside
sources, and organization structures tend to increase

in the number of managers and support services.

legislature should increase the number of years for

which a board 1is re-established, from four years to six or
eight years for the following reasons:

1.

Most boards and commissions under AS 03.03.010 have
been through the review cycle tv/ice since Sunset was
enacted in 1977 and, in most cases, public need has
been established. Boards are now cognizant of the
review process and are more likely to perform their
duties in a more efficient manner.

Increasing the number of years between reviews would
decrease the cost to the State not only in direct costs
of performing the reviews, but also in the time
consumed by legislators in their oversight functions.
Alaska®s review cycle of four years 1is one of the
shortest of all states. Most states®™ review cvclc
ranges from six to ten years.

Authority exists under Title 24.20 to request perfor—
mance reviews of any program under 08.03 or 44.66 1if
the legislature believes evaluation 1is necessary prior
to the regular Sunset review cycle.
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APPENDIX B
Footnotes

1. The Status of Sunset in the States: A Common Cause
Report, Common Cause, March 1982. page 42.

2. ibit, page 43
3. ibit, page 43-44

The Status of Sunset in the States: A Common Cause Report,
summary and recommendation follow. The complete report sum-
marizes a questionnaire sent to states with Sunset laws.

The questionnaire which allows comparisons between states is
contained in the body of the rpport. We recommend anyone
with interests 1in comparing the Alaska experience with other
state"s experiences read this report in conjunction with our
report. Copies of this report are available upon request
from the Division of Legislative Audit.

THE STATUS OF SUNSET IN THE STATES
SUMMARY

Sunset legislation -- which requires the periodic review of
state agencies under the threat of automatic termination
unless affirmatively recreated by law -- has triggered state
governments®™ interest in legislative oversight and enhanced
their ability to conduct it.

Since the enactment of the first Sunset law in Colorado in
1976, 35 states have passed Sunset laws. One-third of these
states have taken action to expand their Sunset laws to
apply to additional agencies and programs. As recently as
December, 1981 Pennsylvania passed a Sunset law for the
first time. Only one state, North Carolina, has formally
abandoned the automatic termination provision which distin—
guishes Sunset from other forms of legislative oversight.

Most state Sunset laws embrace the principles suggested by
Common Cause 1in 1976; however, current Sunset laws differ in
the type and number of agencies they cover and m their
approach to organizing and implementing Sunset reviews.

(The Common Cause Sunset Principles are listed on page 2.)

The following conclusions are based on the results of a
questionnaire completed by all 35 states with Sunset laws,
on in-depth case studies of the Florida and Texas Sunset
laws, and on research of individual state Sunset statutes
and reports prepared by the Sunset evaluation staff. Our
review has determined that Sunset is largely achieving its
goal of helping to make government work better. However,
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problems with Sunset laws do exist and will require skillful
handling by those involved with the implementation of Sunset
laws in the states.

THE BENEFITS OF SUNSET

1. Improvements 1in Government Performance - The results of
the Common Cause survey indicate that two-thirds of the
respondents from states with Sunset lav/s believe that
increased agency efficiency and public accountability
have been principle benefits of Sunset. Improvements
have taken the form of major across-the-board reforms
and specific recommendations applied to individual
agencies.

2. Financial Sayings - The purpose of Sunset is not to
slash state budgets, but rather to improve agency per-
foi*mance and to free citizens from excessive regu—
lation. Saving money and conducting Sunset are not
mutually exclusive, however. In at least one-sixth of
the states conducting Sunset reviews, legislators have
been able to document savings.

3. Increased Legislative Experience In Conducting Over—
sight - Over half of the states with Sunset laws stated
in the Common Cause questionnaire that increased legis—
lative experience and interest in legislative oversight
have been important benefits of Sunset. A positive
outcome of this experience is the emergence of state
government officials who are competent and often inno—
vative leaders in the emerging area of oversight.

PROBLEMS WITH SUNSET

1. False Expectations About What Sunset Can Do - States
continue to look for an instant reduction in the size
of state government. The number of agency terminations
is the wrong yardstick of success for Sunset. Further,
state legislatures expect to see instant dollar savings
from Sunset. Since most states began Sunset reviews
with the examination of regulatory agencies, massive
savings were never possible. However, a number of
states are beginning to achieve significant savings,
particularly when they have begun reviews of large reg—
ulatory agencies or service delivery agencies or pro—
grams .

2. The Time-Consuming and Costly Nature of Oversight - The
leading complaint about Sunset is that Sunset reviews
are too time consuming. However, states are tackling
the problems of managing the Sunset workload and costs
creatively. They are reducing the number of agencies
reviewed in each cycle, lengthening che review cycle
itself, creating priority review, and streamlining
auditing and reporting requirements.
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3. Low Public Participation and the Disproportionate
Influence of Regulated Professions - Seventy percent of
the states surveyed reported”“that the average turnout
for a public hearing has been 25 persons or fewer.

That licensees attend public hearings is commendable,
but industry involvement often extends beyond public
testimony to include intense lobbying of state legisla—
tors. One-third of the survey respondents indicated
that they only hear from licensed professionals about
Sunset 1issues.

4. Inadequate Measurement Information on Agency Perfor—
mance and Agency Valued Many states are struggling
with appropriate evaluation criteria for examining an
agency"s performance in achieving its goals. Almost
half of the states indicated that the lack of measure—
ment information on agency performance and agency value
has been a major problem. This 1issue is especially
critical when examining non-regulatory agencies which
are unlikely candidates for termination and which have
a large 1impact on the state budget.

RECOMMENDATIONS

The following recommendations are discussed in detail on

page 35. The recommendations were developed with the knowl —
edge that states are at various stages of Sunset implementa—
tion. States which are looking ahead to an expanded role

for Sunset frequently have an interest in the dual goals of
establishing a manageable workload and in broadening the
scope of their review schedules to include non-regulatory
agencies (e.g., service delivery agencies and programs).

1. States involved in expanding the scope of their Sunset
reviews beyond regulatory agencies should develop a
timely, systematic procedure for establishing a manage—
able schedule of agency terminations.

2. States involved in broadening the scope of their Sunset
laws should consider lengthening the termination sched—
ules they have adopted to 8 or 10 years.

3. States may want to modify the evaluation criteria Iin
their Sunset laws if they are adding non-regulatory
agencies or programs to their review schedules.

4. To create a more manageable workload for Sunset
reviews, states might consider establishing priorities
for conducting their program evaluation process.

5. States should attempt to achieve a close integration of
Sunset with the budget process.
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Sunset findings should be presented in an organized,
digestible format.

Public participation in the Sunset process should be
encouraged.

Executive branch participation in the Sunset process
should be increased.
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM February 21, 1985

SUBJECT: Sectional analysis of HB 216

TO: Representative Niilo Koponen

FROM: Teresa B. Cramer\"PMINX"GAJGIAANL/
Legislative Counsel 0

You have asked for a sectional analysis of HB 216, relating
to dispensing opticians.

Section 1 extends the sunset date of theboard of dispensing
opticians to June 30, 1989.

Section 2 increases fees for examination, licensing and the
renewal of licenses of dispensing opticians. The 1increase
stays in effect until 1988, when section 3 of the bill
repeals and reenacts AS 08.71.120.

Section 3 repeals and reenacts the fee suction amended in

section 2 to require the department to set fees instead of
setting the amounts by statute. This section takes effect
July 1, 1988, as stated in section 6.

Section 4 r"ncreases the hours of continuingeducation
required for license renewal.

Section 5 allows the board to issue a temporary permit to a
dispensing optician licensed in another jurisdiction while
the optician is waiting for a license by credentials under
AS 08.71.145. (Note that through a typographical error,
line 3 refers incorrectly to AS 08.17.145.)

Section 6 is the delayed effective date for section 3.

Section 7 provides that the other sections of the bill take
effect immediately.

IfT I may be of further assistance, please advise.

TBC:ojb
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Audit Control Number
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BUDGET AND AUDIT COMMITTEE

June 30, 1984

Members of the Legislative Budget
and Audit Committee:

In accordance with the provisions of Titles 24 and 44 of the

Alaska Statutes (sunset legislation), the attached report is
submitted for your review.

A PERFORMANCE REPORT
ON THE BOARD OF
DISPENSING OPTICIANS

July 1, 1981 -- June 30, 1984

Audit Control Number

08-1168-84-R

Gerald L. Wilkerson, CPA
Legislative Auditor
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PURPOSE AMD SCOPE OF THE REPORT

Purpose

In accordance with the intent of Titles 24 and 44 of the
Alaska Statutes (sunset legislation), we have reviewed the
activities of the Board of Dispensing Opticians for the past
three fiscal years to determine if the Board has been operat—
ing in an efficient and effective manner.

Tegislative intent requires consideration of this report
urring legislative oversight hearings to determine whether
the Board of Dispensing Opticians should be reestablished.
The law now specifies that the Board will terminate June 30,
1985, and have one year from that date to conclude its
affairs.

Scope

The major areas of our examination were the licensing,
examination, administration, complaint, and affirmative
action functions of the Board. We reviewed and evaluated
the following:

1. Applicable statutes and regulations.

2. Tests of files and documents of licensees.
3. Interviews with the license examiners.
4. Complaints filed with the Division of Occupational

Licensing, Human Rights Commission, Equal Employment
Opportunity Office, Attorney General®s Office, and the
Ombudsman®s Office.

5. Discussions with Board members.

6. Minutes of Board meetings and Division correspondence
files.

7. Attorney General®s Opinions applicable to professional
boards.
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ORGANIZATION AND FUNCTION

The Board of Dispensing Opticians was established by the
1973 Session Laws of Alaska. This regulatory board consists
of five persons; four dispensing opticians and one public
member, appointed by the Governor. Board members serve
staggered terms of four years.

The Board is organised under the Department of Commerce and
Economic Development, Division of Occupational Licensing

(OL). OL provides the Board with licensing and investigative
support. The licensing section processes apolications, main—
tains license files, answers inquiries, and provides other
administrative help to the Board.

The Board sets the minimum standards to practice in Alaska
by:

1. Examining and 1issuing licenses to qualified applicants.

2. Establishing, amending, or eliminating regulations
necessary and d sirable to enforce statutes.

3. Revoking, annulling, or suspending licenses 1in accord—
ance with the Administrative Procedures Act when a
person has violated dispensing optician statutes or
regulations.
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REPORT CONCLUSION

Policy Issues

This report contains policy issues raised as a result of our
evaluation of Board practices. The final policy decisions
affecting these practices are not within the scope of this
report but require legislative consideration. In debating
these issues, the oversight committee should take into
consideration the Findings and Recommendations presented in
this report so the potential impact of policy changes can be
evaluated.

Report Conclusion
The primary purpose of a regulatory board with a licensing

function is to protect the public. The questions that have
to be evaluated to determine if licensing is needed are:

1. Does the unlicensed practice pose a serious risk to the
consumers® life, health, safety, or economic well-
being?

2. Can the potential users be expected to possess the

knowledge needed to properly evaluate the
qualifications of those offering services?

3. Do the benefits to the public clearly outweigh any
potential harmful effects, such as a decrease in the
availability of practitioners, higher costs of
services, and restriction on optimum utilization of
personnel?

During our review fo determine if the Board®s licensing
function 1is required and meets the previously mentioned
criteria, we examined existing statutes, complaints, and
various Board functions. As a result of our examination we

fie Board performs only minimal functions. The majority

>f their duties, as outlined by AS 08.71.070, are handle 1

by the Division of Occupational Licensing. Those duties
that are executed by the Board include conducting meet—
ings, reviewing applications for licensure, reviewing
results of investigations and hearings and determining
proper disciplinary actions, and preparing and grading

, the State examination. These duties are not substantial

/, enough to continue the Board. Conducting meetings 1is

only necessary to the extent that i1t is easier to take
care of business at a meeting as opposed to by mail.
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The bulk of the work on reviewing applications for licen—
sure is done by the license examiner. He/she gathers

the proper documentation and makes sure it is complete.
The applications are then presented to the Board, who

then votes whether to approve or disapprove licensure.
This review tends to be cursory as the majority of it

has already been done by the license examiner.

Reviewing results of investigations and hearings and
determining proper disciplinary actions also tends to

be cursory. This 1is due to the up-front work that 1is
done by the investigations unit in Occupational Licens—
ing and the hearing officers. The Board 1is kept in—
formed of the status of complaints but are not involved
in the investigations. The determination of proper
disciplinary actions has usually been done cv the hear—
ing officer. It 1s then a formality for the Board to
approve them.

The only duty requiring the expertise of the Board is
the preparation and grading of the State examination.

A license examiner does not have the background to for—
mulate those exams. However, it is not necessary to
give an exam because the potential physical harm caused
by unlicensed dispensing opticians is minimal to non-—
existent, and the administering of an exam is not es—
sential .

"Consequently, there are not enough duties for the Board
to justify its existence. The expenses to maintain a
Board of 5 members to regulate approximately 60 dis—
pensing opticians is not economical.

An optician cannot cause great physical harm to an
individual. Spectacles can cause double vision,
distorted vision, and trouble with perception. Yet
with these types of troubles, most patients will return
to their optometrist or ophthalmologist for verifica—
tion of the prescription. Improper fitting of contact
lenses can result in physical harm. However, AS 08.71.200
requires a licensed physician (oph*nalmologist) or
optomet.let to supervise the fitting of contact lenses
and requires the patient to return to the prescribing
physician or optometrist. Ir addition, AS 08.72.275 1is
adequate to protect the public from harm due to
improperly hardened lenses because it requires each
lens to be impact resistant under specified test
conditions.

Approximately 12 complaints were received by the Divi—

sion of Occupational Licensing and 2 complaints were
received by Consumer Protection over the last few years.
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Most of the complaints were instigated by licensed
practitioners, not consumers, and related to unlicensed
individuals dispensing. Of these, none resulted in
physical harm. In one case, the Attorney General"s
Office refused to prosecute a violation because there
was no evidence of physical harm.

4. In addition, several cases were noted where individuals
were licensed without adequate documentation of statu—
tory and regulatory requirements. These individuals
were potentially "unqualified,”™ yet no evidence of
physical harm has resulted from their practices.

5.:— Contact lenses cost approximately $500 and spectacles
cost much less. Therefore, if for some reason the
consumer received poor quality or useless contacts or
spectacles, the loss to the consumer would not be
severeAlso, if a consumer is dissatisfied, he/she
has recourses available whether a business or individual
is licensed or not. The Consumer Protection Unit as
well as the court system are there to provide remedies
for injured parties.

Thus, we found the Board"s existence to be superfluous, espe—
cially in light of the scope of the dispensing optician®s

work. The dispensing optician prepares and dispenses original
or duplicate lenses, eyeglasses, contact lenses, and appurte—
nances to them on written prescription from a licensed physician
or optometrist. They also interpret, measure, adapt, and

fit the above mentioned. This restricts their scope to a

small sphere of duties and limits that amount of harm that

could result if they were not licensed.

Therefore, we recommend the Board of Dispensing Opticians be
allowed to terminate on June 30, 1985.
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