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I BACKGROUND:

Until 1955, Michigan operated under a statute- commonly known 

as the "Hutchinson Act" which effectively reduced public employment 

labor relations to what union adherents contemptuously referred to as 

"collective begging". While public employee unions did exist they were 

not widespread, and relied for what little support they had on their 

powerful private sector brethren who were able to wield political influence 

with the public employer. Public Act 379 of that year, known as the 

Public Employment Relations Act, changed all of that. It provided for a 

system cf regulation of public employee unions roughly par eliding that 

of the National Labor Relations Board in the Private Sector, with the 

pivotal exception that all Unions in the public sector were absolutely 

forbidden to strike. However, unlike the Hutchinson act., "PERA", as 

it is commonly known, provided no aandatory discharge for strikers. 

Instead, it set up what proved to be a rather elaborate hearing process 

in the case of any discipline of a striker. With what appears to be 

acmang naivete with the benefit of fifteen years hindsight, the legislators 

chose to rely oa fact finding. They believed, apparently, that "the 

sluning of the light of public opinion" on the issues in dispute would 

resolve disputes, making strikes unnecessary. If it worked, it was 

only briefly, and in only some communities, and public employee strikes, 

although illegal, proliferated.

In 1968 the Supreme Court of Michigan, in Holland v. Holland 

Education Association held that strikes by public employees were not 

automatically enjoinable, but rather required e full "due process" hearing



before an injunction could issue. The effect of this was to make it 

impossible for any public employer to prevent by court action a strike 

of at least limited duration, as long, at the least, as it took the employer 

to find a lawyer, write a complaint, file it, serve it, and hold a hearing,

a course of events which often turned out to be time consuming indeed
In 1969 police and firefighters, seeing little opportunity

the climate of those times for successful strike action, si rted and 

obtained the passage of Public Act 312,' which proiddes for arbitration 

of economic disputes between police and fire unions and public employers. 

Since that time, most public employers contend that the overwhelming 

number of arbitration settlements have favored the employees, resulting 

in serious economic consequences for the employer, and serious difficulties 

in settling labor disputes with other employees not covered by 312, but 

who believe their wages and benefits should follow the pattern assigned 

by their fellow employees under 312.

Through the first five (5) years of PERA settlements tended 

to favor the unions who often overwhelmed public managers with expertise 

and experience in the collective bargaining process which simply v.as 

not present in most governments. However, in the early seventies the 

tide of events began to turn. The generally high salaries and wages 

won by Michigan public employees, the entrance into the juu market of 

the post war "baby boom" and the rising level of employer expertise in 

the collective bargaining process led to a much higher level of confrontation, 

to a general slowing down of the trend in the level of salary settlement? 

and to many more public employee strikes.

The most significant such confrontation occurred in t> * Crestwood 

school district. In Rockwell v Crestwcod the Supreme Court of Michigan 

affirmed the discharge of vitually the entire teaching staff of almost



three hundred (300) teachers and their replacement by new teachers. 

Although the Court empowered the Michigan. Employment Relations Commission, 

or "MERC" (the agency that administers the Public Employment Relations 

Act) to intervene and prevent the dismissals, the Commission did not do 

so. Thus for the 3rst time, a significant n.mber of public employees 

permanently lost their employment for striking. Equally significant is 

that the strike in Crestwood had been ordered halted by court order,

and the teachers had continued to strike in defiance of the order.
Since 1375, when a bill legalizing strikes for school teachers

was passed by the legislature, but vetoed by the governor, ihere have 

been calls from many sources for legislative reform of the existing 

situation, but none have to date succeeded. Public employers of police 

and firefighters complain bitterly of the unfairness of Act 312. School 

boards complain bitterly of the fact that school teachers can "make up" 

salaries lost during a strike due to the mandate that school be kept ISO 

days per year. Unions complain bitterly that this illegality of strikes 

and the administration of the unfair labor practice provisions

of ths Act have led to an absence of meaningful collective bargaining in 

any not so large that sheer numbers would prevent its members 

from being discharged and replaced. None of these complaints, however, 

has of yet stimulated successful legislative action.

Overlaying the present legislative ferment is the incipient 

emergence of collective bargaining at the state level. State police 

officers have won the right to bargain collectively by electoral referendum, 

and the Governor's Commission on Civil Service Reform has recommended 

collective bargaining for state civil service employees.

This is then the present situation, with virtually no interested 

party satisfied with the status quo, but with no agreement between the 

major interest groups as to what should be done. To make the situation
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even more complex, certain aspects of the situation bother certain 

unions, and certain types of public employers, much more than others. 

As a result, any type of consensus is extremely difficult to obtain. 

What follows is an attempt to cover the major points in dispute from a 

point of view which reasonably reflects the concerns of municipal officers 

and managers, but which has a reasonable chance of being supported 

by other elected officials and the public, and can at least be appreciated, 

if not agreed to, by the unions.

II DETERMINING WHAT IS, AND ^HAT IS NOT. A STRIKE 

Problem: Providing merely "the right to strike" gives the

employee the right to engage in almost any kind of conduct, without 

fear of any adverse consequence other than the withholding of pay, 

plus generating as much conflict over who can get away with what as is 

generated over the issues of the strike.

Prescription: Any bill regulating the "right" to strike should 

as clearly as is possible define what a legal strike is, as well as clearly 

provide the right of the public employer to carry on service in the face 

of the strike, including the employment of permanent replacer.ents, if 

necessary. PERA should provide for the right to replace strikers, 

without hearing, and for the waiver of job protections other than PERA

in strike related situations.
PERA presently, in outlawing a strike, uses language which

includes every conceivable kind of behavior in which an employer would

not want his employees to engage. The result is that every kind of 
action agaiost the employer is equally illegal, from the flat out refusal

to come to work, to slowdowns, vandalism, threatening other employees

and the like. As a result, all behavior gets punished, as in r restwood,

or even the most flagrant violations of the rights of fellow employees,
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or the public, ia condoned. Since in the vast majority of cases the 

employer's goal is to get the employees back to work, "no reprisal” 

agreements after illegal strikes are an almost universal ruler and so in 

most public employee strikes it is "anything goes". The bizarre result 

therefore in declaring all activity illegal is that there is often no conduct 

at all which is punished. Furthermore, PERA contemplates that the 

only response to the unlawful conduct of a striking public employee is 

to fire him. In the private sector, the NLRB has worked out a system 

which distinguishes "unlawful" or "unprotected" activity for which a 

striker may be fired, and "protected" activity during a legal economic 

strike for which a striker may be "replaced" by a permanent employee 

wuo is willing to work during the strike. (The status of the strking 

employee who is replaced is roughly equivalent to that of an employee 

on layoff). Given the complexity and the difficulty of discharge procedures 

under PERA, and the conflicting application of tenure acts, local civil 

service acts, veterans preference, and the like, it'is  ironically easier to 

"replace" a striker in the private sector where striking is legal, than it 

is in the public sector under PERA, where the strike is illegal!

Another problem in the PERA covered strike situation is that 

public employers and union* have spent large amounts of time, money 

and energy unproductive!y trying to determine who has the right to do 

what. When the ground rules are not dear, the parties will tend to 

fight over the ground rules, rather than over the issues at hand. 

Enraged public employers, responding often to an enraged public, have 

often focused more energy on suppressing certain forms of unlawful 

activity than they have on resolving the underlying disputes that 

caused it. By the same token, enraged public unionists, usually responding



lo enraged union members, have continuously attempted to test PERA's 

vague and unsatisfactory restrictions on strikes in order to find new 

leverage to move what they regard as implacable managements.

Debate in the legislature, and in public, over legalizing

strikes is dominated by two misconceptions. The first is that all private

employee strikes are legal. This is not so. Strikes in the private 

sector must be the subject, in most cases, cf notice to the employer, 

and must be limited to a complete cessation of work and the peaceful 

picketing of the employers work place. "Sick outs", "blue-flue", "hit- 

and run" or "rolling" strikes (strikes of first one and then another of 

the employers jobs while work resumes at the first job) slowdowns, and 

other like activity are all classified as "unprotected", which means the 

employees can ba fired for engaging in them.

The second misconception is that all strikes succeed in halting

work. This is clearly untrue. While the most heavily publicized strikes, 

such as those in major industries usually result in shutdowns, strikes 

in smaller manufacturing concerns, or in service industries, frequently 

do not. Such major newspapers as the Washington Post have operated 

during lengthy strikes, for example, because of the inability of the 

unions to convince sufficient employees to leave their jobs to successfully 

halt production.

Any legislated change that equates the "right to strike" with 

the guarantee that the strike will succeed in stepping the provision of 

services will deal a direct body blew to the fiscal well being of every 

community in the state. To be sure, major cities will not be able to 

continue bus service, for example, if the bus drivers strike, but it 

does not necessarily follow that a smaller community might not be able 

to do so, if say five or ten bus drivers struck, and there was a supervisor 

or two on the scene who could also drive a bus.



Similarly, it is unlikely that a major employer would, for

example, replace several hundred sanitationmen.* It is not unlikely,

however, that a smaller unit of government would not at least consider

replacing a unit of four or five.
However, the result of collective bargaining negotiations is

seldom influenced only by actual pressures used in the particular situation.

The possibility that certain actions might be taken often greatly influences

the negotiators and their constituents. Thus, the thought that the

employer might if put in a desparato enough position, replace strikers,

will be sufficient in many cases to modify union demands. By the same

token, a union leader anxious 'i shore up a failing strike by sending

some of his workers back to wo., and suddenly pulling a few of them

out again, thereby disrupting the employer's operation but still providing

paychecks to his members, might well be deterred if he knew that this

could result in the discharge of same of his members.

m  BARGAINING PROCESS

Problem: The "ground rules" for negotiations in the public 

sector in Michigan are in a shambles. Who is included in bargaining, 

and what they should bargain about are badly defined in ways that 

make euactive bargaining more difficult, and which disadvantage public 

employers. Furthermore, the agency which is charged with enforcing 

the ground rules, in large measure is incapable of doing so in a fashion 

timely enough to have*any real influence on the negotiation process.

Prescription: There should be a statutory definition of

"supervisor" in die Public Employment Relations Act which should follow 

the federal medal, excluding supervisors from the bargaining process. 

The scope of bargaining should be limited to wages, hours and term 

and conditions of employment fairly defined, with no deference given to 

the fact that public employees cannot strike, since ia fact they do.

And most critically, the funding structure and operations of the Employment
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Relations Commission need tc be critically examined, so that whatever 

legislation is in existence may be effectively enforced so as to limit and 

bring order to whatever minimum of conflict might occur. Some suggestions 

for doing so include:

1. Adopting a system for processing Unfair Labor Practice charges 

which provides for investigation of them and disposition 

rather than routine issuanct of complaints.

2. Making the position of a member of the Employment Relations 

Commission a full time position, or at least that of.the chairman.

3. Refraining from the present practice of operating by office 

policy rather than promulgated rule.

4. Setting of specific maximum time limits during which a party 

has a right to obtain the disposition of an unfair labor practice 

matter.

5. Assigning specific counsel directly to .the Commission, rather 

than indirect reliance on the attorney general's office, so that 

injunctive relief could be obtained more readily in emergency 

situations, and including a broader definition of emergency..

6. Separating the function of providing arbitrators and factfinders 

from the personnel ref onsible for preliminary handling of 

unit determination and unfair labor practice charges.

Present bargaining practice under PERA (and under Act 312)

varies from the National Labor Relations Act in three major ways. All 

of them have caused problems with the process, and all of them have 

led either directly or indirectly to the present clamor for change.

First of these is the question of what is the appropriate 

"scope" of bargaining. In other words,, what issues must management 

discuss, thereby presumably sharing some control over their ultimate 

disposition,, with the union. Unions, particularly in traditionally public



sector activities such as police protection, school teaching, and medical 

care service, have sought to obtain what appears to them as control 

over their destiny, but what appears to public employers as an attempt ' 

to gain an ffleginnate voice in the determination of ultimate public policy. 

Unionized employees of all sorts have sought a role in determining who 

is to be advanced to higher paying, often supervisory, jobs which 

would typically not be the concern of the private sector unions. Often, 

to an extent far greater than in the private sector, negotiations have 

focused on what it is that will be discussed,' rather thaw actually discussing 

it.

Michigan case law has on several occasions extended the 

"duty to bargain" to issues not covered in the private sector specifically 

because the employees covered by PERA do not have the right to strike. 

The argument is, of course, that if the right to bargain about an issue 

does not lead to a strike over it, there should not b« any harm in 

discussing it. Of course, sines strikes do occur.in the public sector 

with alaradr.g regularity, the argument has limited validity.

The second problem is the question of which employees are 

entitled to the right to bargain. In the private sector, "supervisors" 

are clearly excluded from bargaining, and defined not only in terms of 

a definition written into the law, but by many years of case law. 

Under PERA in Michigan, however, some supervisors, generally those 

not involved in the fomation of policy, are allowed to bargain, and 

although Michigan derisions recite the federal definition, there are 

several cases in which apparently supervisory employees have been 

classified as general employees by MERC.

The tugging and hauling over supervisors creates several 

problems. The most significant relates more to operating the government 

than to labor relations law. If a supervisor and the employee are both
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members of the same union, even if they are in different locals, is the 

supervisor going to be truly effective in representing management 

interests, or does he really have a greater community of interest with 

the individual he supervises? Is management going to get effective 

representation at lower level grievance hearings when both management 

and labor are members of the same union? The answers are fairly 

obvious. Furthermore, in the event of any strike situation, legal or 

illegal, it is very difficult to imagine a unionized supervisor coming to 

work and maintaining services.

Finally, there is the question of the level of enforcement of 

those ground rules which do exist. It is not uncommon for cases 

brought by unions complaining that a management has refused to bargain 

in good faith with them to take several years to reach even an initial 

decision as to whether their complaint is valid. In tense, volatile, 

confrontative situations, such as contract negotiations, the union which 

will wait that long is rare indeed. Similarly, a management which 

sincerely believes it is being forced "out of bounds" by union demands 

has no choice other than to simply say no. There does not exist a 

realistic method in Michigan of testing, short of strike activity, the 

willingness of a party to fairly enter into the collective bargaining 

process.

It bears remembering that strikes and other labor disputes 

are seldom simple demands for money on the part of employees, and 

equally simple attempts to protect a budget by employers. Almost 

every situation has in it a substantial element of emotion, political 

involvement and personality. Furthermore, it is more likely than not 

I h i i l  w l i c i i  i i  u n i o n  c u i i i r : .  l o  l l i c  i . i M e  m i d  i l c i u a m l : .  l u o i i r y  i l  >:• n o t  o n l y  

seeking economic betterment, but it is translating the employees' frustrations 

with their job circumstances into the language of negotiation. Irritations



and even passions that may have nothing to do with the wage scale may 

end up on the bargaining table as economic demands. Noneconomic 

demands often are more a seeking of personal recognition. than a demand 

for a real remedy.

When a management for whatever reason, good or bad, is 

viewed by the union as refusing to deal with these issues, unionized 
employees tend to view it as a denial of the legitimacy of their union, 

and an attempt to diminish them as human beings. Under the Michigan 

system when this occurs, as it inevitably does, the only practicable 

remedy for the employees feeling is for them to strike. ’ It is not a 

totally unrespectable notion to suggest that the current drive by unions 

for the right to strike is fueled more by a feeling or frustration over 

the lack of an effective way to resolve these problems than it is over 

the general level of economic settlements which Michigan public employees 

have achieved.

The reasons for this unhappy situation are complex. First, 

MERC has, through a variety of policies, often announced more through 

decision than regulation, or simply adopted by administrative practice, 

attempted to avoid a number of issues which would perhaps best be 

confronted. For example, MEHC routinely issues a complaint and schedules 

a hearing every time an unfair la tir  practice charge is filed, regardless 

of its merits. No investigation is made beforehand. This contrasts 

with the Federal system in which each charge is investigated on an 

administrative level, and reported to the regional director of the NLRB. 

He then determines whether it has sufficient merit to justify proceeding.

The result is that the MERC docket is continuously filled vrith 

a Lirge numbi. of frivolous charges, and also with charges which the 

parties have no incentive to settle, since nothing will happen for months, 

if not years. Furthermore, all parties are proceeding with a total lack
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of knowledge as to the facts, since MERC conducts no investigation, 

and has uniformly for years refi sed to allow a party to subpoena e ridence 

from the other party. This compares with a federal system in which 

the vast majority of charges never end up in hearings because either 

they have been dismissed by the agency, or the party complained of 

has settled the complaint in order to avoid needless hearings.

There are a variety of other more particular examples which 

need not be examined in detail. In essence, a combination of limited 

budget, limited staff, and a reluctance to take on the complexities of 

Ui rule making process, has resulted in a series of actions designed to 

keep the agency from overextending itself. The result has been that 

the agency has often, except for its mediation function, become irrelevant 

to the bargaining process, and thereby been unable to minimize the 

number of strikes which have occurred or limit their intensity.

The answer to all three of the problems just discussed is the 

same: a strong, vigorous effective regulatory body, which enforces

clear rules which are carefully thought out to enhance the likelihood 

that the bargaining process will result in dispute resolution without 

outside intervention. Allowing supervisors to organize and classifying 

virtually every subject of bargaining as mandatory solves MELJ's problem 

nicely. If all supervisors are employees, and all issues are bargainable 

then there are no decisions left to be made. However, removing a 

problem from MERC and dumping it back into the bargaining process 

simply defeats the purpose of the agency. Rather than provide a well 

defined arena in which conflict can be resolved, it leads to larger, more 

bitter confrontations, and is in large measure responsible for the present 

clamor to change the a'.-t.



IV DISPUTE RESOLUTION IN THE ABSENCE OF AGREEMENT.

Problem: The public and the legislature will simply not

accept a system ia which there is no gu&i-anteed resolution of public 

employee strikes. However, guaranteeing third party arbitration inherently 

inflates the settlements, and tends to destroy bargaining, thereby 

greatly inflating the cost of government.

Prescription: Limit access to arbitration where it is not now 

provided at most to those situations in which the public employer requests 

and receives a court order terminating a strike. Where public Act 312 

is in effect, provide a right for a municipality to "opt out" by vote of 

the people into PERA, provide for a fairer selection of arbitrators, and 

require that unions in fact engage in good faith bargaining prior to 312 

arbitrations b*£ig convened.
It is now apparent to almost all experienced observers that

public employee bargaining inevitably will breed public employee strikes. 

This fact leads some to the simplistic conclusion that by merely legalizing 

such strikes they can be easily controlled, and therefore minimized. 

However, the better view holds that it is not quite that easy.

In the public sector, as well as in the private, it is possible

that legitimate differences exist as h, what is an affordable and acceptable

rate of pay. What the market should require is not always crystal

doar. Furthermore, as mentioned above, collective bargaining does not

occur in an emotion free laboratory atmosphere, but more often amidst

the swirling winds of passion and anger. Collective bargaining is often 
the outlet for job related tensions and anger that have little or nothing

to do with the specific issues before the parties. It is well recognized

in the private sector that sometimes strikes serve a necessary air-clearing

function, and it is not unrealistic to presume that this sometimes happens

in the public sector as well.
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However, there are significant differences. In the private 

sector the application of the law of supply and demand is more obvious; 

there are plenty of examples of companies who have gone out of business 

because they entered into labor agreements they could not afford. 

Public employers do not have that option as a weapon at the bargaining 

table. Also, they face the fact that bargaining in the public sector is 

to some extent always public, influenced by the politics of the community 

and the legitimate self-expressions of the interest of the citizens and 

taxpayers.

Finally, it should recognize that, at least as a practical matter, 

public employee strikes of unlimited duration are politically intolerable. 

The legislature simply is not going to support legislation that allows all 

public employees to strike indefinitely.

There exists a widespread belief that somehow the problem 

can be wished away through the waving of a magic wand called "arbitration". 

Many people seem to feel that if a public employee negotiation becomes 

troublesome, with emotions running high and tempers flaring, the 

automatic availability of arbitration will resolve the problem. Of course,
f •

in police and fire situations, arbitration now exists at the request of 

either party, and to date resort to formalized strike ictivity has been 

rare among these employees. Experience has proven, however, that 

arbitration and collective bargaining as they are practiced in the United 

States, do not easily mix.

In a negotiation in which the availability of arbitration is a 

previously known quantity, one side or the other will tend to view it as 

to its advantage to arbitrate, believing that its ability to persuade a 

third party is greater than its power, persuasive or otherwise, at the
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bargaining table. The result is to cither make arbitration an issue in 

the negotiation, or perhaps in a strike resulting from the negotiation,, 

or conversely, if arbitration is mandated beforehand, to induce the 

bargaining to a meaningless exchange of f rmalities, sort of an appetizer 

before the main course of arbitra tun.

Under Act 312 in Michigan the advantage has been decidedly 

with the public employee unions, and against the employer. There are 

a variety of possible reasons for this, some of which can be explained 

by the system, and some of which cannot:

a) Public Act 312 arbitrators tend to be people who make their 

livings as arbitrators, either in whole or significant part. Under 

the voluntary rules of the American Arbitration Association, a 

participant in arbitration has what is tantamount to an absolute 

veto over a particular arbitrator. Under Act 312, the party does 

not have such a veto. The result is that unions, particularly the 

members of federations such as the ATL-CIO are in a position to 

"punish" an arbitrator who finds favorably to management in a 312 

arbitration, by "blacklisting* him in future arbitrations with private 

employers who are not particularly concerned about his findings in 

public pay disputes. While there i l  no evidence that this goes on 

in a blatantly organized fashion, and certainly the vast majority of 

arbitrators are people of integrity, it is undeniable that a continuous 

subtle pressure is exerted by this situation.

b) 312 arbitration presentations by unions tend to be given either 

by in house arbitration specialists, or by attorneys who concentrate 

in the area. T t o  often, 312 presentations by employers are given 

by city attorneys or others who, while quite competent, simply are
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not able to keep pace with persons who are immersed in the process 

on a day to day basis.

c) Many 312 arbitrators have interpreted the criteria for selecting

which position to choose very narrowly. In considering, for 
example, the finances of the municipality, they tend to ignore the

pattern setting nature of a police or fire award with regard to

other groups, and therefore tned to underestimate costs.

d) Political realities sometimes require an employer to espouse a 

public position which cannot be maintained through negotiations.

If the city councit for example, budgets a five (5%) percent salary 

increase in circumstances in which the p re v a ilin g1 salary pattern is 

tight (8%) percent, city bargainers can hardly take a position in 

which they would voluntarily pay more than the city budget. 

This, however, provides a bonus for the union. Since 312 arbitrations 

are "last best offer” arbitrations, meaning that the arbitrator may 

not "split the difference" between the proposals for the parties but 

must pick that one which is closest to being fair, the union can 

inflate its offer, knowing that the city cannot move beyond itst •
authorized maximum. Thus, the union, in this example, can with 

relative safety obtain an arbitrated award cf ten (10%) percent, 

even though eig.v.t (8%) percent is fair, because ten (10%) percent 

is closer to eight (8%) percent than to five (5%) percent.

In spite of these obvious problems with Act 312, it is apparent 

cnat the notion of simply allowing strikes to go on forever, even though 

it is not likely to happen in practice, is theoretically unarii«£cable to 

the public, or at least to its legislative representatives. Crestwood and 

similar situations indicate that absent the imposition of harsh measures 

which are not feasible in the Michigan political climate, court orders 

simply will not stop strikes absent some provision for the ultimate 

resolution of the dispute at hand.



The best answer, although not a totally satisfactory one, is

to allow the employer to determine exclusively whether he wishes court

intervention to prevent a strike from continuing, with Uie understanding

that only if he so determines, may he be subject to third party arbitration

of the dispute. (A j 'rsibility which should be explored in such circumstances

is partial, but not total limitation of the strike, so that the public 
employer is impaired but not disabled from providing essential services,

so that the strike can run its course without permanently damaging the

community.)

Under this form of access to arbitration, no public employee 

group could be certain that the result will be arbitration. They must 

be prepared to strike, and to accept the consequences of striking 

including replacement by other employed*. before they could enter into 

an arbitration proceeding. **1113 would hopefully introduce an element 

of realism into negotiation that is absent when arbitration is a foregone 

conclusion.

With regard to those employees who are already mandated into 

arbitration by Act 312, there are a number of procedural reforms which 

might at least help the situation. One obvious change would be to 

install full time 312 arbitrators, who did not engage in private practice, 

and who therefore would not be as susceptible to the kind of pressure 

which 312 arbitrators^now endure. Another would be to allow municipalities 

by local option to be exercised some time before a contract expires to 

vote themselves out of 312 and into PERA. The possibility that this 

might e'mur might well have a steadying effect on both arbitrators and 

unions, as neither would wish ^  "kill the goose that lays the golden 

egg". Another possible reform would be to provide greater control by 

the parties over the selection of the arbitrator, either by permitting a
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certain number of "strikes" from the total panel of arbitrators eligible 

for 312 arbitrations, or greater opportunity for cities to complain about 

appearance of a particular arbitrator on a final panel.

There are in addition several steps that cities can take on

their own initiative. Maximum possible attention should be paid to the

preparation of a 312 arbitration case. Greater efforts should je  maue

to share information, both as to the presentation of cases, and also as

to particular arbitrators (many lawyers in the private sector spend more

time studying and selecting an arbitrator than they do actually preparing

the facts of the case once he is selected.) Greater efforts should be 
made to insist, through unfair labor practice charges if necessary, that

unions in fact engage in good faith bargaining before going to arbitration.

As a practical matter, it is unlikely that changes in Act 312 can be

brought about as long as the unions regard it as a form of salvation.

Decisive action by employers to insure that it. is something less than

that will go a long way towards creating an atmosphere in which cuange

can realistically be considered. *■..

V CONCLUSION

There are a number of other matters which deserve mention 

in passing. There is not one word of Michigan law dealing with the 

internal regulation of Public Employee unions. Such unions, if they do 

not represent private employees, are not covered by the Landrum 

Griffin Act. Such a union is perhaps the most unregulated institution 

in our entire society. The public employee union member has no guarantee 

that his union will operate democratically, that it will manage his money 

fairly, or that it will honor his wishes with regard to striking or accepting 

offers.
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Similarly, Michigan makes no provisions for some of the more

vicious forms of union organi. ng, which have been outlawed at the

Federal level. These include organizational picketing, secondary boycotts, 
and other activities which involve innocent third parties in labor disputes,

particularly when a union is attempting to organize employees who may

not wish to be organized. However, it has to be recognized that it will

be difficult to convince the legislature tu act in any major fashion with

regard to these issues because there is no major history of difficulty

relating to them.
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PUBLIC EMPLOYMENT RELATIONS SERVICES
1215 Western Avenue Albany New York 12203

Murie l K Gibbons 
A ssistan t Director
Ellen K. Z immermann 
Executive Assisrant

Robert D. Helsby 
Director

(518) 438-6836

September 26, 1980

?
Ms. Betty Dillman 

Office of the Governor 

Pouch A

Juneau, Alaska 99811 

Dear Betty:

I welcomed the opportunity to be in Alaska and to meet with the 

Blue Ribbon Commission and I hope that my contribution may have 

assisted the Commission in what I believe to bj a very important 
responsibility.

As requested, I am enclosing the following:

1. A listing of mandatory, permission and illegal subjects of 

bargaining decided under New York's Taylor Law.

2. Copies of the provisions of a number of state statutes regarding 

the treatment of management rights and scope of bargaining. It

is my understanding that you will reproduce these and give them 

to each of the Commission members.

If I can be of further help to the Commission, do not hesitate 
to let me know.

F u n d e d  by  C a rn e g ie  Co rpo ra t ion :  F isca l A g e n t ,  A m e r ic a n  Arbitrat ion A s so c ia t io n
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D istric t v io lated release time provision by re fu s ing  to meet at 
any time during  the in structiona l day [Magnolia E du ca to rs  Assn. 
and Magnolia Sch. D ist. (P E R B . 1 9 7 7 ) N o. LA -C E -31 .

»nnotations: This p rovisrorr'ftnM ri’ r rc q u irc  a school b o a rd  to 
idc release time to  teachers fo r  the purpose o f  o rgan iza tiona l 
paigns and e lections [R ichm ond  Un ified  Sch. D ist. (P E R B ,
7 ) N o. S F -R -S 5 ) .
16,213 Mcmbeiship dues; deduction.] (d) All employee organizations shall have the right to have membership dues 

rcted pursuant to Sections 13532 and 13604.2 o f the F.ducation Code, t*r il such time as an employee organization is 
znized as the exclusive representative for any o f the employees in an appi priatc unit, and then such deduction as to 
employee in the negotiating unit shall shall not be permissible except to the w xc'usivc representative.

1! 16,214] See. 3543.2. Scope of representation. The scope o f representation shall be limited to matters relating to { 
es, hours o f employment, and other terms and conditions o f employment. “ Terms and conditions o f employment” 
n health and welfare benefits as defined by Section 53200, leave, transfer and reassignment policies,safety conditions 
mploymcnt, class size, procedures to be used for the evaluation o f employees, organizational security pursuant to See- 
3546, procedures for processing grievances pursuant to Sections 3548.5,3548.6, 3548.7, and 3548.8, and the layoff o f 
lationary certificated school district employees, pursuant to Section 44959.5 o f the Education Code. In addition, the 
usivc representative o f certificated personnel has the right to consult on the definition o f educational objectives, the 
rmination o f the content o f courses and curriculum , and the selection o f textbooks to the extent such matters arc {
'.in the discretion o f the public school employer under the law. Ai. matters not specifically enumerated are reserved to 3
public school employer and may not be a subject o f meeting and negotiating, provided that nothing herein maybe f
strucd to limb the righ t«. f the public school employer to consult’with anv employees or employee organization on any l i
ter outside the scope o f representation.
.n no ta tions : State law entitled  them  to same paid h o lid ay s  as 
ficd em ployees (teache rs ), bu t schoo l calendar gave tw o paid 
lays to teachers which were w orking days fo r classified c ru ­
ses, So classified em p loyees were cntiUcd to regular pay p lu s 
r 1 Vi times regular pay o r com p time o f  1V4 days fo r each such 
w orked , but schoo l d istric t cou ld decide method o f  o ve rtim e  
(CSEA  v. New Haven U n if. Sch . D ist, (C a lif, Ct. o f  A p p ., 

) )  154 C a l.R p t r . 4 7 9 1 .
cm porary teachers laid o f f  fo r  lack o f  w ork o r  funds a r e n ’ t 
led to p rctc rm ination  hearings (C a lif . Tchrs. Assn. v. Pasa- 
U n if. Sch. D ist. (CM if. C t. o f  App., 2nd Dist., Div. 5 , 1 9 7 8 )  

.A . 3d 3 5 6 ) .
hough d istrict fa iled to com ply with its regulation tha t 
icrs be notified  o f  com pla in ts against them and be given p re - 
ary decisions on com pla in ts in 2 days, district cou ld  s t i ll 
mand teachers since a fte r teacher strike meeting deadline was 
issible and since no  serious prejudice resulted to teachers 
f. Tchrs. Assn. v. N ie lson , ct a l. (C a lif. Ct. o f  App., 1st D is t ., 
3 , 1 9 7 8 ) 149 C a l.R p t r . 7 2 8 [ .
on iracting  ou t o f  d rive r train ing courses as allowed by s ta te  
[E d . Code § 4 1 9 1 3 )  k 4  an unconstitu tional delegation o f  
o f  public school system o r o f  puuric funds to private sch oo ls  
j s c  district keeps au th o rity  over progiam  [C a lif. Tchrs. A ssn .,

116,215] Sec. 35433. Duty of employer to negotiate. A public school employer or such representatives as it may 
nate who may, but need not be, subject to either certification requirements or requirements for classified employees 
>rth in the Education Code, shall meet and r :gotiatc with and only with representatives o f employee organizations 
■cd as exclusive representatives o f appropriate units upon request with regard to mattcis within the scope o f reprcsen- 
n.
^notations: Though la y o ffs  a ffected  em ploym ent c ond ition s 
o rm a l sequence requiring schoo l board to meet and c o n fe r  
o  yie ld to a llow  em p loye r to make fin a l decision in time to  
legal deadline fo r  n o tify ing  teachers o f  term inations [C am p - 
lcm . Tchrs. Assn. v . A bbot (C a lif. C t. o f  App., 1st D ist., D iv . 
>8) 76 C .A . 3d 7 9 6 ] .
•crence to be drawn from  provisions o f  A ct is that nego- 
: sessions are lo  be closed to pub lic unless parties agree o th e r ­

wise [R o s s  Sch. D ist. Tch rs . Assn. v. Ross Sch. D ist. C d . o fT ru s -  
tees, P E R B , 2 - 2 1 - 7 8 | .

As long as school board d oesn ’ t meet and n ego tia te  w i,h 
m in o rity  un ion  to disadvantage o f  the exclusive represen ta tive , 
m in o rity  un ion 's first am endm ent right to speak at p ub lic  school 
b oard  meetings must be recognized [Chu la Vista E lcm . E d . Assn., 
C TA /N EA  v. Chula V ista C ity  Sch . D ist ., PERB , I0 - 2 5 - 7 7 J .

16,216] Sec. 3543.4. Representation o f persons in management or confidential positions. No person serving in o 
•gement position or a confidential position shall be represented by an exclusive representative. Any person serving in 
a position shall have the right to represent himself individually or by an employee organization whose membership is 
mscd entirely o f employees designated as holding such positions, in his employment relationship with the public 
il ennloyer, but, in no case, shall such an organization meet and negotiate with the public school employer. No repre-

\
I

employees or employee organization on any

ct at. v. Bd . o f  T rustees, E u llc rton  Union H.S. D ist. (C a li f . C t. o f  
A pp ., 4 th  D ist., D iv. 2 , 1 9 7 8 ) 8 7  C .A . 3d 2 4 9 ) .

W here services provided were above those requ ired  by law , 
schoo l board cou ld e lim inate those provided beyond  m inimum  
[C am pbe ll E len i. Tch rs. Assn. v. Abbot (C a lif, C t. o f  A pp ., 1st 
D is t ., D iv . 4 , 1 9 7 8 )  7 6  C .A . 3d  7 9 6 ) .

W here state laws d on 't com pel reclassification o f  teacher's 
status, neither length o f  service, expectation o f  em p lo ym en t o r 
fact tha t teacher is taking place o f  specific teacher o n  leave can 
fo rce d istric t to  grant teachers know ingly hired as tem po ra ry  
p rob a tion a ry  status [Santa Barbara Ecd. o f  Tchrs. v. S an ta  Barbara
U .S . D ist. (C a lif. C t. o f  A pp ., 2nd D ist., Div. 3 , 1 9 7 7 )  7 6  C .A .3d  
2 2 3 ] .

Where con trac t p rovided ex tra  pay fo r teachers p e rfo rm ing  
special duties d istric t cou ldn 't e lim inate extra pay a fte r  contracts 
were renewed [A .B .C . F ed . o f  Tchrs., ct a l. v. A .B .C . U n if . Sch . 
D ist. (C a lif . C t. o f  A pp ., 2nd D ist., D iv. 3 , 1977 ) 75  C .A .3 d  3 3 2 ( .

W here state law allow ed paid leave fo r persona l necessity, 
schoo l board had power to decide what was necessity and d idn ’ t 
abuse its d iscretion In re fusing to a llow  paid leave f o r  religious 
observance 'C a lif . T ch rs . Assn. v. Bd . o f  Trustees o f  Cucamonga 
E lcm . Sch. D ist. (C a lif . C t. o f  A pp . 4th Dist., 1 9 7 7 ) 7 0  C .A . 3d 
4 3 1 ) .
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/A nnota tion s : C ity fo tjo r negotiator made agreement w ith  firtf- 

fightcrs that there 'd  be parity-. Ixawcc.n sa la ries_oL po licc 'and  fire - 
fighters. C ity  was made aware o f  agreement a fte r p o lice  con trac t 
was negotiated at pay increase 1% above that o f  fire fig h te rs  and 
honored it. Since neither po lice nor city knew  o f  agreement during  
negotiations they hadn't violated du ty  to  bargain in good faith  
(C ity  o f  M idd le tow n and M iddletown Po lice U n ion , L o c a l 1361 
and Council 15 , A FSC M E , S B L R . 8 - 1 4 -7 8 ) .

Even i f  c ity acted in good faith and o u t  o f  e conom ic  reasons, 
it was an u n fa ir practice to change w o rk in g  cond ition s (giving 
patro l boats which had been manned by po lice fo r  3 0  years to 
CETA em ployees supervised by park d ep t .) w ithou t p rio r bargain­
ing [C ity  o f  B ridgeport and Bridgeport Po lice  Em ps., L oca l 1 1 5 9 ,
S B L R , 7 - 7 - 7 8 | .

N o t aU un ila te ra l action  o f  em p lo y e r , even on  m andato ry  
bargaining sub jects, is re fusa l to  bargain in good fa ith . U n ion  had 
notice o f  city p lan to  reduce pensions and passed up an o p p o r ­
tun ity to  bargain ove r it , so city cou ld  p u t change in to  e ffec t 
[C ity  o f  N orw ich v, N orw ich  F ire F igh ters (C onn . S . C t . , 19771  
3 77  A .2d  2 9 0 ) .

Though new sh ift schedule's impact w ou ld  n o rm a lly  h.->'n to be 
bargained to impasse, po lice ch ie f cou ld  m ake change un ila te ra lly  
because union president had said union w ou ld  never agree to 
change. C h ie f cou ld  re ly  on this statement to  mean change w ou ld  
have to be made un ila te ra lly  [C ity  o f  M ilfo rd  and M ilfo rd  Po lice 
Union Loca l 8 9 9  and C ouncil 15 , A FSC M E , S B L R ,4 - 7 - 7 9 ] .

Even discharge o f  em p loyee not covered by M ERA  may be a 
proh ib ited practice i f  it occurs ou t o f  an ti-un ion  sen tim en t, but 
here position  was e lim inated fo r econom ic reasons |U o roug h  o f  
Jew ilt C ity  and N a t’ l. Assn. o f  Municipal Em ps., S B L R , 4 - 4 - 7 7 ) .

Em p loye r ’ s re fusa l to com p ly  w ith a grievance se ttlem en t is 
un law fu l [S ou th  F ire  D ist. o f  M iddletown and Loca l 1 0 7 3 , IA F F  
(S B L R . 1 9 7 7 ) Case N o . M P P -3 8 8 6 ] .

(1113,109 Employee organizations] [§7-470] (b) Employee organizations or their agents are prohibited from: (1) 
Restraining or coercing (A) employees in the exercise o f the rights guaranteed in subsection (a) o f section 7-468, and (B) a 
municipal employer in the selection o f his representative for purposes of collective bargaining or the adjustment of 
grievances; (2) refusing to bargain collectively in cood faith with a municipal employer, i f it has been designated in 
accordance with the provisions o f sections 7-467 to 7-477, inclusive, as the exclusive representative of employees in an 
appropriate unit; (3) refusing to omply with a grievance settlement, or arbitration settlement, or a valid award or decision 
o f an arbitration panel or arbitrator rendered in accordance with Ihe provisions o f section 7-472.

bargaining session d idn 't indicate re fusa l to  bargain in good fa ith .

A fte r con trac t exp ires , em p loye r can't w ithho ld  increm ents 
au tom atica lly  granted when con trac t was in e ffe c t , b u t can change 
w ork h ou rs i f  it p rev iously had d one  so during  the con trac t's li fe  
[S tra t fo rd  L ib ra ry  Assn. and S tra t fo rd  Fed . o f  L ib ra ry  Em ps., 
L oca l 1 3 6 , I n t l .  F ed . o f  P ro fess iona l and Technica l Engineers 
(S B L R , 1 9 7 7 ) Case N o . U - 3 5 4 9 ] ,

Passage o f  charter am endm ents a llow ing pension changes 
wasn’ t a p roh ib ited  practice though po lice and fire  con tracts 
prom ised no  pension changes b e fo re  7 -1 -7 8 . Am endm ents said 
changes in benefits w ou ld be bargained and though they  a llow ed 
city to  rep lace pension trustees there wasn ’t p ro o f  such changes 
w ou ldn 't be bargained [C ity  o f  B ridgeport and B ridgeport Po lice 
Em ps., L oca l 1 1 5 9 , A F SC M E ; C ity  o f  B ridgeport and F ire  D ep t. 
Em ps., L oca l 8 3 4 , IA F F , S B L R , 3 - 1 1 - 7 7 ) .

Un ila te ra l reduction  in tu ition  re im bursem ents fo r  p o lice  a 
p roh ib ited  act because change was substantia l and un ion  hadn't 
waived right to  negotiate over it  [W ethe rs fie ld  Po lice D ept, and 
IB PO , L oca l 3 9 1 , S B L R , 7 - 1 3 -7 6 ) .

E m p lo y e r , w ho unilatcraUy reduced em p loyees ' w ork ing  h ou rs , 
was gu ilty  o f  a p roh ib ited  labo r practice [T ow n  o f  New ington 
Bd . o f  Ed . and Loca l 1 3 0 3 , A FSC M E  (S B L R , 1 9 7 3 ) Case N o . 
M P P -2 3 8 3 ) .

A to vn’s refusal to  change its position  on  the du ra tion  o f  a 
con tract may not be a p roh ib ited  practice i f  done in good  fa ith  
and no t fo r  the purpose o f  frustra ting  the bargaining process 
[T ow n  o f  New  Canaan v. S B L R  (C onn . S . C t., 1 9 7 1 ) 2 7 8  A .2d 
7 6 1 1.

When the sub ject o f  a dispute is a m andatory  bargaining item , 
adamant insistence on  one bargaining position  is not necessarily a 
refusa l to  bargain in good faith  [T ow n  o f  New Canaan v. S B L R  
(C onn . S . C t., 1 9 7 1 ) 2 7 8  A .2d  7 6 1 ) .

A nnotations : U r o n  demanded agency shop  fees re troac tive  to 
date o f  resignmcnt from  re jo in ing  police o ffic e rs  who had resigned 
from  union be fo re  con trac t setting up agency shop was negotiated . 
Th is was un fa ir practice because fees from  o th e r m embers had 
been retroactive on ly  to  date o f  contract and o ffic e rs  had had no 
reason to  think resignation w ou ld  lead to pena lties (A F SC M E , 
Police Loca l 1 3 6 1 , ct a l. and A resco , S B L R , 5 - 1 5 - 7 8 ) .

U n ion  not guilty o f  un fa ir labo r practice in insisting, a fte r im ­
passe, on  taking board  o f  education to b ind ing a rb itra tion  over 
m inimum  manning requ irem ents fo r sch oo l engineers, because 
such requ irem ents arc m andatory bargaining subjects. U nder the 
law  i f  itnpassc results fro i . . oargaining o f  m anda to ry  sub ject, a rb i­
tration panel is to  reso lve the conP 'e t [A F SC M E , Loca l 2 8 7  and 
New Haven Bd. o f  E d ., S B L R , 3 -2 8 -7 8 1.

U n ion  demand fo r  a rb itra tion  fo llow ed  by request fo r  another

U n ion  negotiator had m istaken ly believed union 's right to  demand 
a rb itra tion  w ou ld exp ire , and un ion  d id  m ake some concessions 
during die session in attem pt to  reach agreement [P o lic e  L oca l 
7 8 9 , A FSCM E and T ow n  o f  E n fie ld , S B L R , 8 - 1 - 7 7 ) .

Use of^strikcs o r jo b  actions to coerce a resu lt during  co llec ­
tive bargaining is fa ilu re  to bargain in good fa id i. Here b o y c o tt o f  
ex tra  du ty  assignments was econom ic coerc ion  (Pu lice  U n ion  
L oca l 5 3 0  and Council 15 , A FSCM E  and C ity  o f  New  Haven, 
S B L R . 7 - 5 -7 7 | .

Using tape recorders in bargaining sessions is a nego tiab le  
g round ru le , but union 's insistence on  its use, over em p loye r's 
o i an was a refusal to  bargain (C ity  o f  New L ond on  and New 
Lo i. -m Po lice U n ion , Loca l 724 and C ounc il * 1 5 ,  A FSCM E  
(S B L R . 1 9 7 6 ) Case No. M E P P -3 5 6 2 ).

IU 13,110 To bargain collectively] [§ 7 4 7 0 ] (c) For the purposes o f said sections, to bargain collectively is the 
performance of the mutual obligation o f the municipal employer or his designated representatives and the representative 
o f the employees to meet at reasonable times, including meetings appropriately related to the budget-making process, and 
confer in good faith with respect to wages, hours and other conditions of employment, or the negotiation of an agreement, 
or any question arising thereunder, and the execution o f a written contract incorporating any agreement reached if 
requested by either party, but such obligation shall not compel either party to agree to a proposal or require the making of 
a concession.

 ■'^'1112 *nc- P PA -LM R -S e e  C ross Reference T ab le  fo r  latest deve lopm ents Connecticut li 13,110
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(3) I f any person misbehaves Jiirlbg^npiocecding or so near the place thereof as to obstruct the same, or neglects to 
produce, after having been ordered to do so, any pertinent book, paper, record, or document, or refuses or fails to ap­
pear after having been subpoenaed, or upon appearing refuses to take oath or affirmation as a witness, or after having 
taken the oath refuses to be examined according to law, the commission shall certify the facts lo the circuit court having 
jurisdiction in the county where the proceeding is taking place which shall thereupon in a summary manner hear the evi­
dence as to the acts complained of, and, i f the evidence so warrants, punish such person in the same manner and to the 
same extent as for a contempt committed before the court, or commit such person upon the same conditions as if the 
doing o f the forbidden act had occurred with reference to the process or order o f or in the presence o f the court.
^4) Any subpoena, notice o f hearing, or other process or notice o f the commission issued under the provision of this 

part shall be served personally or by certified mail. A return made and verified by tl. * individual making such service and 
setting forth the manner o f such service is proof o f service and a returned post office receipt, when certified mail is used, 
is proof o f service. All process o f any court to which application may be made under the provisions o f this part shall be 
served in the county wherein the persons required to be served reside or may be found.
(5) The commission shall adopt rules as to the qualifications o f persons who may serve as mediators and special mas­

ters, and shall* maintain lists o f such qualified persons who arc not employees of the commission. The commission may1
initiate dispute resolution procedures by special masters, pursuant to the provisions of this part.
(6) Pursuant to its established procedures, the commission shall resolve questions and controversies concert ig claims 

for recognition as the bargaining agent for a bargaining unit, determine or approve units appropriate for pu roses o f 
collective bargaining expeditiously process charges o f unfair2 labor practices, and violations3 o f  s.447.505 by public 
employees, and resolve such other questions and controversies as it may be authorized herein to undertake. 77icl pe­
titioner, charging party, respondent, and any intervenors shall be the adversary parties before the commission in any ad­
judicator}' proceeding conducted pursuant to this part. Any commission statement o f  general applicability that imple­
ments, interprets, o r prescribes law o r policy, made in the course o f  adjudicating a case pursuant to s. 447 .307 or s. 
447.503 shall not constitute a rule within the meaning o f  s. 120.52(14).

A nnota tion s : PF.RC ’s fa ilu re  to determ ine app rop ria te  un it PERC  was ab le to  determ ine appropriateness o f  including
o r o rde r e lec tion  w ith in sta tu to ry  9 0  days a fter hearing o ff ic e r ’ s sergeants in unit w ithout hearing i:‘ enough evidence was already 
report d idn 't invalidate subsequent e lec tion  because c ity  hadn ’ t on record  [C ity  o f  Panama C ity and P ERC , at al. (F la . D ist. 
su ffered as resu lt (C ity  o f  Panama C ity  and PERC , c t a l. (F la . C t. o f  A pp ., 1st D ist,, 1 9 7 8 ) 3 6 3  So . 2d  1 3 S ),
Dist. C t. o f  A pp ., 1st D ist., 1 9 7 8 ) 363  So . 2d 1 3 5 ) .

(7) The commission shall provide I y rule a procedure for the filing and prompt disposition of petitions for a 1 declara­
tory statement as to the applicability o f any statutory provision or any rule or order o f the commission. Such rule, or rules 
shall provide for, but not be limited to an expeditious disposition o f petitions posing questions relating to potentia l un­
fa ir labor practices. Commission disposition o f petitions shall be final agency action and1 shall not constitute a rule as de­
fined in s. 120.54(14). [Am. L. 1977, Ch. 343.]

A nno ta tio n : In  genuine un fa ir la b o r practice cases, the cou rts (M axw e ll v. S e ll. Bd. o f  B row ard  C n :y . (F la . D ist. C t. o f  A pp .,
should d e fe r to  the com m ission , but in breach o f  co llective ba i- 1 9 7 6 ) 3 3 0  So . 2d 1 9 7 7 ) .
gaining agreement cases, the state cou rts may decide the issues
[ I ! 11,105] Sec. 447.309. Public employer’s righ ts .-lt is the right o f the public employer to determine unilaterally the 

purpose o f each o f its constituent agencies, set standards o f services to bd offered to the public, and exercise control and 
discretion over its organization and operations. It is also the right o f the public employer to direct its employees, take 
disciplinary action for proper cause, and relieve its employees from duty because o f lack o f work or for other legitimate 
reasons. However, the exercise o f such rights shall not preclude employees or their representatives from raising grievances, 
should decisions on the above matters have the practical consequence o f violating the terms and conditions o f any collec­
tive bargaining agreement in foicc or civil or career service regulation.

A nno ta tion s- S choo l boards can dism iss nontcnurcd teachers 3 6 0  So . 2d 1 2 8 0 ) .  
w ithou t basing dism issal on p roper cause regardless o f  p rope r Schoo l ca lendar not a managerial decision that can be unilater-
causc p rov is ion  in bargaining agreement (L ake  C n ty . Ed . Assn. v. a lly  changed by schoo l board  [P o low itch , ct al.' and O range C n ty .
Sch. Bd . o f  Lake C n ty . (F la . D ist. C t . o f  App., 2nd D ist., 1 9 7 8 ) Sch. Bd ., P E R C , 1 0 -2 5 -7 7 ) .
[^ jl 1,106] Sec. 447.30). Public employees’ rights; organization and represcntation.-(l) Public employees shall have 

the right to form, join, and participate in, or to refrain f r o m  f o r m i n g ,  joining, or participating in, any employee organic’ 
tion o f their own choosing.

A nno ta tion s : Since mechanic consu lted  union o ffic ia ls  b e fo re  Dept, head ’s in te rroga tion  o f  assistants about un ion  accom -
coinp lain ing to  newspaper about city 's decision to  lim it to o l panied by threats in te rfe red  with exercise o f  their rights |L ab o re rs
a llow ances, his action  was p rotected as partic ipation in em p loyee  In t l. U n ion , Loca l 6 6 6  v. Jess Parrish M em oria l l lo s p . , P ER C ,
organ ization  [A FSC M E  v . C ity  o f  V en ice , P ERC , 1 -27 -78 1 . 1 2 -1 2 -7 7 ] .

|F o o tn o te  {  1 1 ,104  con t ’d . )  ( 2 )  L . 1 9 7 9 , Ch. 8 5 , e f f . 7 -1 -79 , substituted ita lic ized m ateria l fo r  “ engagement in p roh ib ited ."
( 3 )  L  ' 7 9 , O i . 8 5 , e f f . 7 -1 -7 9 , substituted ita lic ized m ateria l fo r  “ charges o f  s trik ing ."
( 4 )  L . 1 9 7 9 , O i . 8 5 , e f f . 7 -1 -79 , substituted ita lic ized m ateria l fo r " th e  scope o f  negotiations o r to  possible p roh ib ited ,"
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Fair share p lan requiring nonun ion  em p loyees to  con tribu te  Un ited  v. P E R C  (F la . D ist. C t. o f  A pp ., 1st D is t .) N o . B B -2 4 6 .
p rop o rtiona l fee fo r  un ion  services v io la tes state constitu tiona l 1 -2 6 -7 7 ) .
p rovision establishing right n o t to jo in  un ion  [F la . Ed. Assn./

(2) Public employees shall have the right to be represented by any employee organization o f their own choosing, to 
negotiate collectively through a certified bargaining agent with their public employer in the determination o f the terms 
and conditions o f their employment, excluding any provisions o f the Florida Statutes '^apprmuiafe^orJinanccs relating
t i l D ? e u { “ I 'l l^ le ,̂ 1a7pTo>;M"sllsOTTiave Ih"o"nghl to^^ep r^ i^J^TT ffie ^e teT iruna llm T o^gricvanTcToalFtcnuTaiT3 
Conditions o f their employment. Public employees shall have the right to refrain from exercising the right to be repre­
sented.
(3) Public employees shall have the right to engage in concerted activities not prohibited by law. for the purpose of 

collective bargaining or other mutual aid or protection. Public employees shall also have the right to refrain from engaging 
in such activities.

A nnota tion s : Teacher fired  fo r  failing to  discuss jo b  p e rfo rm - S ince mechanic's action  in com pla in ing to  newspapers about
ancc with p rincipal was refused presence o f  un ion  representative city decision to  e lim inate to o l a llowance was approved by fe llow
and claimed p rincipal prevented concerted activ ities fo r  m utua l mechanics a fte r it happened and since it was in fu rtherance o f  fel-
aid and p ro tec tion . Since p rovision  was adopted  a fte r grievance low  em ployees' w orking  cond itions, it was p ro tected  by  this pro-
arose, teacher had n o  right to  m fuse to  appear b e fo re  p rincipal vision [A FSC M E  v. C ity  o f  Venice, P ERC , 1 -2 7 -7 8 ] .
[S e itz v. Duval C n ty . Sch. Bd. and PERC  (F la . D ist. C t. o f  App.,
1st D ist., 1 9 7 9 ) 3 6 6  So . 2d 1 1 9 ) .

(4) Nothing in this part shall be construed to prevent any public employee from presenting, at any time, his own 
grievances, in person or by legal counsel, to his public employer, and having such grievances adjusted without the inter­
vention o f the bargaining agent, if the adjustment is not inconsistent with the terms of the collective bargaining agreement 
then in effect and if the bargaining agent has been given reasonable opportunity to be present at any meeting called lor the 
resolution o f such grievances.

A nnotations: An em p loyer's photograph ic surveillance o f  ch i-  (Pasco C lassroom  Tchts. A csn. and Sch. Bd. o f  Pasco C n ty ., PERC ,
ployccs* law fu l, in fo rm a tiona l p icketing in te rfe res w ith the cm- 4 - 1 -7 6 1.
p loyccs' r r h t s  o f  partic ipation  . i p rotected  activities |Escam bia An agency shop o r “ fa ir sha re " plan tequ iring each em ployee
Ed. Assn. and Sch. Bd. o f  Escambia C n ty ., P E R C , 5 - 1 3 -7 6 ) .  who isn ’ t a union member to con tribu te  a p rop o rt io n a l tee fo r

The dismissal o r  d em otion  o f  teachers beca rsc o f  their un ion  union services w ou ld  v io la te this section p ro tec ting  the right o f
activities v io lates this section and is remediab le by reinstating the pub lic em p loyees no t to partic ipate in any em p loyee  organi/.a-
teachers at their fo rm e r salary levels w ith backpay and in terest tion | F la . Ed . A ssn ./Un ited , P ERC , 2 -2 7 -7 6 ) .

(5) In negotiations over the terms and conditions o f service and other matters affecting the working environment of 
employees or the learning environment o f students in institutions o f higher education, one student representative selected 
by the council o f student body presidents may, at his discretion, be present at all negotiating sessions which take place 
bctwem the Board o f Regents and the bargaining agent for an employee bargaining unit. In the ease o f community 
coP ,cs, the student government association o f each college shall establish procedures and shall select a student 
representative to be present, at his discretion, at negotiations between the bargaining agent o f the employees and the board 
of trustees. Each student representative shall have access to all written draft agreements and all other written documents 
pertaining to negotiations exchanged by the appropriate public employer and the bargaining agent, including a copy o f any 
prepared written transcripts o f any negotiating session. Each student representative shall have the right at reasonable times 
during the negotiating session to comment to the parties and to the public upon the impact o f proposed agreements on the 
educational environment o f students. Each student representative shall have the right to be accompanied by alternates or 
aides, not to exceed a combined total o f two in number. Each student representative shall be obligated to participate in 
good faith during all negotiations and shall be subject to the rules and regulations o f the Public Employees Relations 
Commission. The student representatives shall have neither voting nor w to power in any negotiation, action, or agreement. 
The state or any branch, agcnc; , division or agent or any institution o f the state shall not expend any moneys from any 
source for the payment o f reimbursement for travel expenses or per diem to aides, alternates, or student representatives 
participating in, observing, or contributing to any negotiating sessions between the bargaining parties; provided that this 
limitation shall not apply to the use o f student activity fees for the reimbursement o f travel expenses and perdiem to the 
university student representative, aides or alternates participating in the aforementioned negotiations between the Board 
o f Regents and the bargaining agent for an employee bargaining unit. [Am. L. 1977, Ch. 343.)
[1111,107) Sec. 447.303. Dues; deduction and collection.-Any employee organization which has been certified as a 

bargaining agent shall have the right to have its dues and uniform assessments deducted and collected by the employer 
from the salaries o f those employees who authorize the deduction oi said dues and uniform assessments. However, such 
authorization is revocable at the employee’s request upon thirty (30) days’ written notice to the employer and employee 
organization. Said deductions shall commence upon the bargaining agent's written request to the employer. Reasonable 
costs to the employer o f said deductions shall be a proper subject o f collective bargaining. Such right to deduction, unless
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(b) "Employer" means tli& stntr r rTfiv liana or any political subdivision o f the state, including without lim itation, any 
town, city, county, public institution o f higher education or vocational education,social service or welfare agency, public 
and quasi-public corporation, housing authority or other authority or public agency established by law, and any person or 
persons designated by the employer to act an its interest in dealing with the employees.
(c) “ Employee" means any employee o f an employer, and shall not be limited to the employees of a particular 

employer, and shah include ary employee o f an employer, whether or not in the classified service o f the employer, except 
officials appointed or elected oursuant to a statute to a policy making position, and shall include any individual whose 
work has ceased as a consequence of. oi in connection with, any unfair labor practice or concerted employee action. 
"Employee" does not mean policemen, fitcmcn, professional engineers, faculty member o f any university or certificated 
employees o f school corporations or confidential employees or municipal or county health care institution employees.
(d) The term "municipal or county health care institution" shall include any hospital, convalescent hospital, health 

maintenance organization, health clinic, or any other institution devoted to the prevention o f disease and maintenance of 
the public health or to the care o f sick, infirm, or aged persons which is ̂ wholly-owned municipal or county governmental 
agency, unit or corporation.
(c) "Employees’ organizations" means any organization o f any kind in which employees participate and which exists 

for the purpose o f dealing with employers, concerning grievances, labor disputes, wages, rates o f pay, hours o f employment 
or conditions o f employment.
(0 “ Exclusive representative”  means the employees’ organization which has been certified for the purposes o f this 

chapter by the Indiana education employment relations board, or recognized by an employer pursuant to the provisions of 
section 7(b) o f this chapter, or recognized by an employer before July 1, 1975, as the exclusive representative o f the 
employees in an appropriate collective bargaining unit. No unit which includes supervisors with other emplo; :cs shall be 
deemed appropriate.
(g) “ Board" means the Indiana education employment relations board.
(h) "Unfair labor practice”  means any unfair labor practice listed in section 5.
fi) "Labor dispute" includes any controversy concerning terms or conditions o f employment, or concerning the 

association or representation o f persons in negotiating, fixing, maintaining, changing, or seeking to arrange terms or 
conditions o f employment.
(j) "Supervisor" means any individual having authority, in the interest o f the employer, to hire, transfer,suspend, lay 

off, recall, promote, discharge, assign, reward or discipline other employees, or responsibly to direct them, or to adjust 
their grievances, or effectively to recommend such action, if in connection with the foregoing the exercise o f such 
authorii ' !z not o f a merely routine or clerical nature, hut requires the use o f independent judgment.
(k) "Bargain collectively” shall mean the performance o f the mutual obligation o f the employer through its chief 

executive officer or his designee and the disignccs o f the exclusive representative to meet at reasonable times, including 
meetings in advance o f the budget-making process, and negotiate in good faith with respect to wages, hours and other 
terms and conditions o f employment, and the execution o f a written contract incorporating any agreement reached il 
requested by either party, but such obligation docs not compel either party lo agree tn a proposal or require the making of 
a concession.
(I) “ Deficit financing”  with respect to any budget year shall mean expenditures in excess of monies legally available to 

the employer.
(in) ".Strike" means concerted failure to report for duty, w illfu l absence from one’s position, stoppage o f work, or 

abstinence in whole or in part from the full, faithful and proper performance o f the duties o f employment, without the 
lawful approval o f the employer, or in any concerted manner interfering with the operation o f the employer as defined in 
subsection (b) o f this section for any purpose.
(n) "Certificated employee”  means a person whose contract with tnc school corporation requires that lie hold a license 

or permit from the state board o f education ora commission thereof as provided in IC 1971, 20-6.
(0) "Confidential employee" means an employee whose unrestricted access to confidential personnel files or-vvhose 

functional responsibilities or knowledge in connection with the issues involved in dealings between the employer and its 
employees would make his membership in an employee o rga^ ’n’.ion incompatible with his official duties.

[ I l l 1,103] Sec. 2. Rights of Employees and Organizations. Employees shall have the right to form, join, or assist
employee organizations, to participate in collective bargaining with employers through representatives o f their own 
choosing and to engage in other legal activities, individually or in concert, for the purpose o f establishing, maintaining, or 
improving terms and conditions o f employment. ™ ■ ■

“  m   .............................   ■ ------------ V i— i« i i

[1111,104] See. 3. Rights of Public Employers. Public employers shall have the responsibility and authority to manage 
and direct in behalf o f the public the operations and activities o f the public agency to the full extent authorized by law.
Such responsibility and activity shall inc.udc but not be limited to the right o f the public employer to:
(1) direct the work o f its employees;
(2) establish policy;
(3) hire, promote, demote, transfer, cssign and retain employees;
(4) suspend or discharge its employees in accordance wit i applicable law;
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(5) maintain the efficiency o f public operations;
(6) relieve its employees from duties because o f lack o f work or other legitimate reason: and
(7) take actions necessary to cany out the mission of the public agency as provided by law.

[ I l l 1.1051 Sec. 4. Dues Deduction. The employer shall, on receipt o f the written authorization o f an employee, deduct 
from the pay of that employee any fees designated or certified by the appropriate officer o f an employees’ organization, 
and shall remit those fees to the employees’ organization: Provided, that i f an exclusive representative has been designated. 
Ihe employer may ro t entertain a written or oral authorization on behalf o f any other employees’ organization from an 
employee in the bargaining unit: Provided, further that any such assignment may be revoked on a sixty (60) day written 
notice to the employer.
[1!l 1.1061 Sec. 5. Unfair Labor Practices, (a) It shall be an unfair labor practice for an employer to:
(1) interfere with, restrain or coerce employees in the exercise o f the rights guaranteed in section 2 o f this chapter;
(2) dominate, interfere with or assist in the formation or administration o f any employees’ organization, or contribute 

financial or other support to it: Provided, that subject to rules and regulations made and published by the board pursuant 
to section 8 o f this chapter, an employer shall not be prohibited from permitting employees to confer with him during 
working hours without loss o f time or pay ;
(3) discriminate in regard to hiring or condition o f employment to encourage or discourage membership in any 

employees’ organization;
(4) discharge or otherwise discriminate against an employee because he has filed a complaint, affidavit, petition or 

given any information or testimony under this chapter;
(5) refuse to bargain collectively in good faith with an exclusive representative, including a representative recognized 

under the circumstances o f section 7(b) o f this chapter; or
(6) fail or refuse to comply with any provision o f this chapter.
(b) It shall be an unfair Libor practice for an employees’ organization or its agents to:
(1) restrain or coerce employees in the exercise o f the rights guaranteed in section 2 of this chapter;
(2) restrain or coe:cc an employer in the selection o f his Representative for the purpose o f collective bargaining or the 

adjustment o 'g r it .nccs;
(3) cause or a,tempt to cause an employer to discriminate against an employee in violation o f subsection (a)(3) o f this 

section;
(4) refuse ( j bargaifr collectively in good faith with an employer, i f the employees’ organization is the exclusive 

representative; or
(5) fails or refuses to comply with any provision of this chapter.
[ I l l 1,107] Sec. 6. Strikes, (a) It is unlawful for any public employee, public employee organization, or any affiliate, 

including but not limited to state or national affiliates, to take part in, assist, or advocate a strike ag >st a public 
employer.
(b) Any public employer may in an action at law, suit in equity, or other proper proceeding, take action against any 

public employee organization, any affiliate thereof, or any person aiding or abetting in a strike, for redress o f such 
unlawful act.
(c) Where any exclusive representative engages in a strike, or aids or abets therein, it shall lose its dues deduction 

privilege for a period o f one (1) year.
( d )  A  public employer shall not pay any public employee for any day when Ihe public employee fails as a result o f a 

strike to report for work.
[1111,108] Sec. 7. Collective Bargaining Units, (a) Whenever, in accordance with such regulations as may be prescribed 

by the board, a petition has been filed:
(1) by an employees’ organization alleging that th irty percent (30) o f the employees in an appropriate unit wish to be 

represented for collective bargaining by an exclusive representative, or assert that the designated exclusive representative is 
no longer the representative o f the majority o f employees in the unit;
(2 j by the employer alleging that one (1) or more employees’ organizations have presented to it a claim to be 

recognized as the exclusive representative in an appropriate unit; or
(3) by an employee or group o f employees alleging that thirty percent (30%) o f the employees assert that the 

designated exclusive representative is no longer the representative o f the majority o f employees in the unit, the board shall 
investigate the petition, and i f it has reasonable cause to believe that aqucslionofrcpresentationexists.it shall provide lor 
an appropriate hearing within thirty (30) days. I f the board finds upon the record o f the hearing that a question of 
representation exists, it shall direct an election by secret ballot within thirty (30) days and shall certify the results within 
ten (10) diys. The board may also certify an employees’ organization as an exclusive representative if it determines that a 
free and ui,trammeled election cannot be conducted because o f the employer’s unfair labor practices.
(b) Not withstanding the provisions o f section 7(a) o f this chapter, an employer is required to recognize as the exclusive 

representative o f its employees within an appropriate unit an organization which presents to the employer evidence o f its
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* C Z 3 /4. Hold hearings and acbmwUw-tnifhs, examine witnesses and documents, take testimony and receive evidence, issue 
subpoenas to compel the attendance o f witnesses and the production o f records, and delegate such power to a member of 
the board, or persons appointed or employed by the board, including hearing officers for the performance of its functions. 
The board may petition Die district court at the seal of government or o f the county wherein any hearing is held to 
enforce a board order compelling the attendance of witnesses and production o f records.
5. Adopt rules and regulations in accordance with the provisions o f chapter seventeen A ( !7 A )o f the Code as it may 

deem necessary to carry out the purposes of this Act.
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[ f  11,107] 20.7 Pv-blic employer rights. Public employers shall have, in addition to all powers, duties, and rights 
established by constitutional provision, statute, ordinance, charter, or special act, the exclusive power, duty, and the right 
to: 1. Direct the work of its public employees.
2. Hbe, promote, demote, transfer, assign, and retain public employees in positions within the public agency.
3. Suspend or discharge public employees for proper cause.
4. Maintain the efficiency o f governmental operations,
5. Relieve public employees from duties because of lack o f work or for other legitimate reason:.
6. Dctern ne and implement methods, means, assignments and personnel by which the public employer’s operations

are lo be com 'ctcd.
7. Take such acl'ons as may be necessary to carry out the mission of the public employer.
8. Initiate, prepare, certify, and administer its budget,
9. Exercise all powers and duties granted to the public employer by law.

mmmrni*
;hts I 
ght '

Annotation : Public em p loye r can 't un ila te ra lly  demand open 
bargaining sessions [B u rlin g ton  C om m . Sch. D ist. v. P ERB  (Ia .

S .C t., 1 9 7S ) 2 6 8  NW 2d 5 1 7 ] .

Annotations: PF.RA provision p ro tecting  "c o n e 't ie d  activities 
for the purpose o f  co llective bargaining o r  o the r m utual aid o r 
p ro tection" p rotects an em p loyee ’ s labo r re la tions conduct, even 
if no union is involved [A FSCM E  Iow a Organizing C om m ittee and 
Madison C nty . Secondary Roads D ep t., PE R B  Hearing O ffic e r, 
9 -10 -7 61 :

[^ jl 1,109] 20.9 Scope of negotiations. The public employer and the employee organization shall meet al reasonable 
times, including meetings reasonably in advance of the public employer’s budget-making process, to negotiate in good faith 
with respect to wages, hours, vacations, insurance, holidays, leaves o f absence, shift differentials, overtime compensation, 
supplemental pay, seniority, transfer procedures, job classifications, health and safety matters, evaluation procedures, 
procedures for staff reduction, in-service training and other matters mutually agreed upon. Negotiations shall also inciude 
terms authorizing dues checkofl for members o f the employee organization and grievance procedures for resolving any 
questions arising under the agreement, which shall be embodied in a written agreement and signed by the parties. I f an 
agreement Drovidcs for dues checkoff, a member’s dues may be checked o ff only upon the member’s wi.tten request and 
the member may terminate the dues checkoff at any time by giving thirty days written notice. Such obligation to 
negotiate in good faith does not compel either party to agree to a proposal or make a concession.

Annotations: Insurance fo r dependents is a m andatory subject 
o f  bargaining. Payment o f  grievance com m ittee m embers fo r p ro ­
cessing grievances during w ork tim e is not [D ia r ie s  C ity  C om m . 
Se ll. D ist. v. P E R B  ( la . S. C t., 1 9 7 9 ) 2 7 5  NW2d 7 6 6 | .

C lothing o r a c loth ing a llowance is not a m andatory subject 
o f  bargaining under cither wages o r  supplem ental pay [C ity  o f  
F o rt Dodge v , PE R B  and Loca l 6 -5 0 2 , O il, D iem , and A tom ic 
Workers In tl. Un ion . A FL -C IO  (Ia . S. C t. . 1 9 7 9 ) 275  NW  2d 3 9 3 ) .

Union praposa l provid ing fo r em p loyee ’s advancement on  the 
salary schedule through com p le tion  o f  college courses in em p loy ­
ee’s teaching o r  certified fie ld  is a m andatory subject o f  bargaining 
because advancement on the scale determ ines wages. [C harles C ity 
Ed. Assn. v. P E R B  and Charles C ity  C om m . Sch. D ist. (Ia . D ist. 
C t.. Polk C n ty .) N o . CE 1 0 -5 6 8 3 , 3 - 2 2 -7 9 ) .

PERA  doesn ’ t au thorize any bargaining with m ino rity  repre­
sentatives; th e re fo re , "p ub lic  em p loye rs and m ino rity  em p loyees ’ 
organ izations w. mid com m it breaches o f  Iowa law  by perm itting 
and requesting dues c h e c k o ff fo r  a m ino rity  u n io n "  [O A G  N o . 
7 9 - 3 -1 ,3 -7 -7 9 ) .

Health and w e lfa re  insurance fo r  retiring em ployees and their 
fam ilies is a m andato ry  subject o f  bargaining (C ity  o f  Mason C ity 
and Team : e-s. L oca l 8 2 8 , P E R B , 2 -1 3 -7 9 ) .

Unused »ick leave pay is a fo rm  o f  teacher com pensation which 
may be paid in a lum p  sum at retirem ent (B e tte n d o r f Ed . Assn., 
et al. v. B e tte n d o r f C om m . Sch . D is t . ( Ia . S . C t.. 1 9 7 8 ) 2 6 2  NW2d 
5 5 0 ) .

Contract requ iring  com m un ity  co llege to  pay 5 0 "  o f  the d i f ­
ferentia l between single and fam ily  member hea lth  and accident

(1] 11,1081 20.8, Public employee rights. Public employees si. ill have the right to: 1. Orgtnize, or form. join, or assist
any employee organization.
2. Negotiate collectively through representatives o f their own choosing.
3. Engage in other concerted activities 'o r the purpose o f collective bargaining or other i.jutual aid or protection 

insofar as any such activity is not prohibited by this Act or any other law of the state.
4. Refuse to join or participate in the activities o f employee organizations, including the payment o f any dues, fees or 

assessments or service fees o f any type.

Pub lic hosp ita l e rred  in discharging em ployees fo r  attempting 
to organize o the rs since a d e a r right exists under PERA  to 
organize [A F SC M E  and Jackson C n ty . Pub lic H osp ita l, P ERB  
Hearing O ff ic e r , 6 - 9 - 7 6 ) .

V
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insurance rates is legal because the co llege ’s paying is fo r  the PE R B  held that wages paid teachers because o f  increased w ork -
’ ’ b cnc fit”  o f  its em ployees |W cstcrn  Iow a Tech . C om m . C o ll. v. loads was a m andato ry  rather than permissive subject o f  bargaining
W I.T .C .C . Ed . Assn. ( la . D ist. C t .. W oodbu ry  C n ty .) , N o . 9 2 9 2 6 . |U rbanda le  Ed . Assn. and U rbandale C om m . Se ll. D ist., P E R U ,
5 -1 -7 8 1 . it- 1 8 -7 7 1.

PERU  has ru led that reimbursem ent fo r educational oppo rtu - S choo l d istrict v io la ted  PERA  by changing its paid leave p o lic y
nitics is bargainable as wages |Faste rn  Iow a C om m . C o ll. Merged w ithout negotiating w ith union on a m andato iy subject o f  bar-
Area IX  and Eastern Iow a C om m . C o ll. Higher Ed . Assn., P E R U , gaining |A m es Ed. Assn. and Ames Com m . Sch . D ist., P ERU
2 -1 -7 8 J . Hearing O ff ic e r , 9 -2 -7 6 J .
Nothing in this section shall diminish the authority and power o f the merit employment department, board of regents’ 

merit system, educational radio and television facility board’s merit system, or any civil service commission established by 
constitutional provision, statute, charter or special act to recruit employees, prepare, conduct, and grade examinations 
rate candidates in order of their relative scores for certification for appointment or promotion or for other matters of 
classification, reclassification or appeal rights in the classified service o f the public employer served.

A nno ta tio n : Though  C ivil Service Law fo r  deputy sheriffs P E R A , civil service p rocedures fo r  discip line would prevail |O A G
cou ld  be superseded by bargaining agreement negotiated under N o . 7 7 -2 -1 4 , 2 -2 3 -7 7 1 . ,

All retirement systems shall be excluded from the scope o f negotiat ons. [Am. L. 1977, H.F. 634.|

1*111,110] 20.10 Prohibited practices. 1. It shall be a prohibited practice for any public employer, public employee, 
or .. .nploycc organization to w illfu lly refuse to negotiate in goo a faith with respect to the scope of negotiations as defined 
in section nine (9) o f this Act.

A nno ta tion s : E m p lo y e r ’ s in ila tc ra l insistence on open negoti- and Southw estern  C om m . C o ll. . PERU  Hearing O ffic e r , 9-1 - 7 7 1 .
ating sessions dem onstrates ba.-* fa it l: and is an un fa ir practice D u ty  to bargain in good faith requires em p loye r to  p rov ide
|H u rling ton  C om m . Sch . D ist. v. P ERU  ( la .  S . C t., 1 9 7 8 ) 268  un ion  w ith in fo rm a tion  substantiating its inability to grant salary
N W 2 d 5 I 7 ) .  increases |Sergcant U lu ff-L u ton  Ed . Assn. and Sergeant U lu lf-

T ltough PERA  doesn ’ t requ ire an c ii.n loyoc  organ ization  to Lu ton  C om m . Sch . D ist. and losva Assn. o f  Sch . Uds.. PERU
n o tify  an em p loye r that it has rejected a tentative agreement. Hearing O ff ic e r , 7 - 1 8 - 7 7 ) .
PERU  said such lack o f  n o tific a tion  may be a fa ilu re  to bargain in R e fu sa l by schoo l d istrict lo  grant paid leave to teachers
good fa ith  [C ity  o f  D ubuque . Iowa and Dubuque Assn. o f  P ro f. attending delegates meeting o f  Iowa State Education A ssociation
F ire figh ters , Loca l 3 5 3 , P E R B , 9 -8 -77  J . is a p roh ib ited  practice designed to  discourage un ion  partic ipation

A second fina l o f fe r  during a rb itra tion  constitu tes a refusal to |Am cs Ed . Assn. and Ames Com m . Sch. D ist., PERU Hearing
negotiate in good fa ith  (Sou thw este rn  C om m . C o ll. Ed . Assn. O ffic e r, 9 - 2 -7 61.
2. 11 shall be a prohibited practice for a public employer or his designated representative w illfu lly to:
a. Interfere with, restrain, or coerce public employees in the exercise o f rights granted by this Act.

A nno ta tion : Superin tendent released survey and m emo to ersivc and an attem pt at individual bargaining (A k ron  Ed . Assn.
teachers ou tlin ing  consequences o f  wage increases. PERU  found  re- and A k ron  C om m . Sch. D ist., P E R B , 7-5-7 8 1 .
lease o f  su rvey , a long w ith release o f  p o rtion s o f  m em o, to be co-
b. Dominate or interfere in the administration o f any employee organization.
c. Encourage or discourage membership in any employee organization, committee, or association by discrimination in 

hiring, tenure, or other terms or conditions of employment.
d. Discharge or discriminate against a public employee because lie has filed an affidavit, petition, or complaint or given 

any information or testimony under this Act, or because he has formed, joined, or chosen lo be represented by an 
employee organization.
e. Rofu.e to negotiate collectively with representatives o f certified employee organizations us required in this Act.
f. Deny the rights accompanying certification or exclusive recognition granted in this Act.
g. Refuse to participate in good faith in any agreed upon impasse procedures or those set forth in this Act.
A nno ta tion : A second fin a l o f fe r  during a rb itra tion  is a refusal (Sou thw este rn  C om m . C o ll. Ed. Assn. and Southwestern C om m ,

to partic ipate in good fa ith  in agreed-upon impasse procedures C o l l . , PE RU  Hearing O ffic e r , 9-1 - 7 71.
h. Engage in a lockout.
3. It shall be a prohibited practice for public employees or any employee organization or for any person, union, or 

organization or tEcir agents w illfu lly to:
a. Interfere with, restrain, coerce, or harass any public employee w illt respect to any o f his rights under this Act or in

order to prevent or discourage his exercise o f any such right, including, without lim itation, all rights under section eigltt
(8) o f this Act.
b. Interfere, restrain, or coerce a public employer with respect to rights granted in this Act or with respect to selecting

a representative for the purposes o f negotiating collectively on I he adjustment o f grievances.
c. Refuse to bargain collectively with a public employer as required in this Act.
d. Refuse to participate in good faith in any agreed upon impasse procedures or those set forth in this Act.
e. Violate section twelve (12) o f this Act.
f. Violate the provisions o f chapter seven hundred thirty-six 1) (736B), sections one ( I ) , two (2) and three (3) o f the

Code, which a r hereby made applicable to public employers, public employees and public employee organizations.
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elections shall be postoT llt^ ieT i'quesrT irtiic commission ten days prior to a hearing in a conspicuous place where the 
affected employees are employed. [Am. L. 1978, Ch. 562].
The commission, upon receipt o f an employer’s petition alleging that one or more employee organizations claims to 

represent a substantial number o f the employees in a bargaining unit, or upon receipt of an employee organization’s 
petition that a substantial number o f the employees in a bargaining unit wish to be represented by the petitioner, or upon 
receipt o f a petition filed by or on behalf o f a substantial number o f the employees in a unit alleging that the exclusive 
representative therefor no longer represents a majority o f the employees therein. shall investigate, and if it has reasonable 
cause to believe that a substantial question o f representation exists, shall piovidc for an appropriate hearing upon due 
notice. If, after hearing, the commission finds thal there is a controversy concerning the representation of employees, it 
shall direct an election by secret ballot or shall use any other suitable method to determine whether, or by which 
employee organization the employees ip an appropriate unit desire to be represented, and shall certify any employee 
organization which received a majority o f the votes in such election as the exclusive representative o f such employees.

Except for good cause no election shall be directed by the commission in an appropriate bargaining unit within which a 
valid election has been held in the preceding twelve months, or a valid collective bargaining agreement is in effect. The 
commission shall by its rules provide an appropriate period prior to the expiration of such agreements when certification 
or decertification petitions may be filed.
Nothing in this section shall be construed to prohibit a stipulation, in accordance with regulations o f the commission, 

by an employer and an employee organization for the waiving o f hearing and the conducting o f a consent election by the 
commission for the purpose of determining a controversy concerning the representation o f employees.
Any hearing under this section may be, when so determined by the commission, conducted by a member or agent of 

the commission. The decisions and determinations of such member or agent shall be final and binding unless, within ten 
days after notice thereof, any party requests a review by the full commission. I f a review is requested, the member or agent 
shall file with the commission and with the parties a written statement ! the case. In addition any party may, within ten 
days from the receipt o f such statement, file a supplementary statement with the commission. A icview by the commission 
shall be made upon such statement o f the case by die member or agent and upon such supplementary statements filed by 
the parties, i f any, together with such other evidence as the commission may require

Annotations: During  year fo llow in g  ce rtific a tion , em p loye r Tech. In stitu te  In stru c to rs Assn. Inc . v. L K L  (Mass. S. Jud . C t.,
must bargain w ith un ion  even i f  it has lost m a jo rity  status unless 1 9 7 0 ) 2 5 6  N .E . 2d 2 8 7 ] ,
em p loye r presents unusual circumstances that w ou ld  excuse its L R C  can ( I )  o rde r a rep rc scn ta fon  e lec tion  to  determ ine
legal ob ligation  lo  bargain (C ity  o f  Cambridge H osp ita l House O f- whether fire  departm ent o ffic e rs  w ou ld  p re fe r lo  be included in a 
ficcrs Assn., L R C , 6 - 1 3 -7 7 ) .  unit with u n ifo rm ed  firc fig h ic rs ; and ( 2 )  has the power to o rde r an

L R C  order to  conduct a representation e lec tion  is not fin a l, e lection lo  dete rm ine the app rop ria te  bargaining unit even though
there fo re  it is not subject to  jud ic ia l rev iew ; ju d ic ia l review  is avail- a city had vo lu n ta rily  recognized a un ion  [C ity  Manager o f  Med-
able a fte r a request fo r  review has been denied [W orceste r Ind . fo rd  v. L R C  (Mass. S . Jud . C t., i .  6 8 )  2 3 3  N .E . 2d 3 1 0 ) .

(1) 11,105 Fair representation; right to present own grievance] Sec. 5. The exclusive representative shall have the right 
to act for and negotiate agreements covering all employees in the unit and shall be responsible for representing the 
interests o f all such employees without discrimination and without regard to employee organization membership.
An employee may present a grievance to his employer and have such grievance heard without intervention by the 

exclusive representative of the employee organization representing said employee, provided that the exclusive representa­
tive is afforded the opportunity to be present at such conferences and that any adjustment made shall not be inconsistent 
with the terms o f an agreement then in effect between the employer and the exclusive representative.

[ i l 11,106 Scope of bargaining] Sec. 6. The employer and the exclusive representative shall meet at reasonable times, 
including meetings in advance o f the employer’s budget-making process and shall negotiate in good faith v ir it respect to 
wages, hours, standards of productivity and performance, and any other terms and conditions o f employment, but such 
obligation shall not compel either party to agree to proposal or make a concession.

A nnotations: U n ion  can ’ t bargain away rights that deal w ith in- P ittsfie ld  and P itts fie ld  Permanent F irem en ’ s Assn., L R C .4 - 2 6 -7 8 1.
dividual oppo rtun ities fo r  equal em p loym ent and arc unconnected Power to  abolish supervisory posts is a managerial pre-
with econom ic m atters and bargaining process, such as right to sick rogativc o f  sch oo l com m ittee and not bargainable [Sch . Corn-
pay fo r  pregnancy d isab ility  [Sch . C om m ittee o f  B ro c k to n  v. Mass. m itloc o f  Hanover v. C u rry  (Mass. S . Jud . C t., 1 9 7 6 ) 3 4 3  N .E . 2d
Comm ission Against D iscrim ination (Mass. S. Jud . C t., 1 9 7 9 ) 3 8 6  1 4 4 , Sch. C om m ittee o f  B ra in tree v. R aym ond  (Mass. S. Jud . O  ,
N .E . 2d 1 2 4 0 ] .  1 9 7 6 ) 3 4 3  N .E . 2d 1 4 5 ) .

Power to select principals is w ith in  schoo l c om m ittee ’s man- Teaching lo ad , class ’ izc and num ber o f  substitu te teachers to
agcrial prerogative ove r educational p o lic y  and can ’ t be bargained be hired are p rop e r subjects o f  co llec tive bargaining [B o s ton  Tchrs.
away [Berksh ire  H ills Regional Sch. D ist. C om m itte  e v. Berksh ire Un ion , L oca l 6 6  v. S e ll. C om m ittee o f  B oston  (Mass. Sup. J u d .C t .,
H ills Ed. Assn., e t a l .  (Mass. S . Jud . C t., 1 9 7 8 ) 3 7 7  N .E . '  9 4 0 | .  1 9 7 6 ) 3 5 0  N .E . 2d 7 0 7 ) .

Requirem ent that new hires become c ity  residents w h i n  one When a sch oo l com m ittee and a teacher association have agreed
year is a working cond ition  and a m andato ry  bargaining subject on amendments to  an existing co llec tive bargaining con tract, a
[C ity  o f  W orcester and Local 4 9 5 , S E IU , L R C , 1 1 -2 0 -7 8 ) . subsequent claim  by the com m ittee that it cannot p e rfo rm  one o f

Requirem ent o f  continued state residency a fte r h ire  is a man- the am endm ents, a retirem ent sa lary ad justm ent, because the
da to ry  bargaining subject [B d . o f  T rustees o f  L ow e ll U . and Mass. amendment was no t budgeted, w ill n o t release the com m ittee ’ s
Society o f  P rofessors, L R C , 5 -2 4 -7 8 1. ob ligation  to  pay (F itchbu rg  Tchrs. Assn. v. Sc v  C om m ittee o f

M oon lighting is an item w ith in  scope o f  bargaining [C ity  o f  F itchburg (Mass. S . Jud . C t., 1 9 7 1 ) 271  N .E . 2d 6 1 6 )
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[ la n s in p  be ffiT^oun-bar such mcreers n f  :~ te rc jt  11 ansinK?cNTT>frtranrf*M fri 
ci) 1 1 . A FSCM E , ML C. 9 - 1 4 -7 8 1.

A ny  con trac t o r  ex tension  which is o ffe re d  as a bar to  an e lec­

tion  must be in writing and p ro p e r ly  signed by the parties [Cross- 
w c ll-Lex ing ton  C om m un ity  Schs., M ich. C ouncil 11 , A FSCM E , 
and Team sters L oca l 2 1 4  (M E R C , 1 9 7 6 ) Case No. R 7 6 , 11-3851.

l^| 11,116] Sec. 423.215 Public employer to bargain collectively; definition. Sec. 15. A public employer shall bargain 
collectively with the representatives o f its employees as defined in section 11, and is authorized to make and enter into 
collective bargaining agreements with such representatives. For the purposes of this section, to bargain collectively is the 
performance of the mutual obligation o f the employer and the representative of the employees to meet at reasonable times 
and confer in good faith with respect to wages, hours, and other terms and conditions o f employment, or the negotiation 
of an agreement, or any question arising thereunder, and the execution ol a written contract, ordinance or resolution 
incorporating any agreement reached if requested by either party, but such obligation does not compel either party to 
agree to a proposal or require the making o f a concession. (Added L. 1965, No. 379.]

1

A nno ta tion s : A lthough pension bene fits arc genera lly  a m anda­
to ry  sub ject fo r  bargaining , where a state law  has 3 specific p rovi 
sion govern ing an ispcct o f  pensions fo r pub lic  em ployees, the law 
governs ove r con flic tin g  p rovis ions in a con trac t negotiated under 
P E R A  [C ity  o f  D ea rb o rn  Heights and D ea rb o rn  Heights F ire ­
fighters Assn., L oca l 1 3 5 5 , IA F F , M E R C . 9 - 2 7 -7 9 ) .

The G ove rn o r , o r  his appoin ted  designee, is the state ’ s bargain­
ing representative in dealing w ith state t ro o p e r ’s unions (M ich . 
O A G  N o . 5 4 3 0 , 1 -9 -7 91 .

Since fa cu lty  eva luations w ou ld  have a bearing on the terms 
and cond ition s o f  p ro fesso rs ’ c m p lo ym c n t- i .e . p rom otion s , tenure 
and d ism issa l-a  state college cou ldn 't im pose a new evaluation 
p o licy  w ith ou t first bargaining it w ith  the un ion  [C en tra l M ich. 
Un iv . F acu lty  Assn. v. C entra l M ich. U n iv . (M ich .S .C t., 1 9 7 8 ) 
2 7 3  N .W .2d  2 1 1 .

P E R A  doesn ’ t requ ire  the em p loye r to  give time o f f  fo r  em ­
p loyees to  bargain. As long as bargaining takes place during con ­
venient tim es, the em p loye r can insist on  bargaining during n on ­
w ork ing  hou rs [B irm ingham  Pub. Schs. and Team sters, Loca l 2 1 4 , 
M ERC , 1 0 - 1 0 -7 8 ) .

The grievance based on  a con trac t d oesn ’ t lapse a fte r that con ­
tract exp ires . Once the a rb itra tion  o f  that grievance begins, tire 
a rb itra to r m ay m ake an award even though the o ld  con trac t ’s 
p rov is ions m ay be made m oo t by  a new con tract C om m unity  
C o ll. D ist. o f  Parts o f  the Cntys. o f  O ak land , Washtenaw . L iving­
ston and Lapeer v. Team sters L oca l 2 14  (M ich . C t. o f  A pps .) No. 
7 7 - 5 0 7 2 .1 0 - 6 - 7 8 ) .

S ince sch oo l em p loyee  re tirem en t systems arc governed by a 
specific state statu te , the schoo l d istric t can ’ t agree to a higher 
negotiated b ene fit system  than p rovided b y  that law [M ich. OAG  
5 3 1 4 ,6 - 1 4 - 7 8 ) .

W here the village had given the union adequate notice and bar­
gained in good faith  ovbr the subcontracting  o f  po lice services, the 
village wasn't gu ilty  o f  an un fa ir practice when it went ahead with 
the subcontracting  p lan when n o  negotiated  settlem ent cou ld  be 
reached [V illa g e  o f  Dundee and 1UOF., L oca l 5 4 7 , M ERC , 3 - 1 -7 7 ) .

Where a con tract d oesn ’ t p rov ide a " ju s t  cause" p rovision fo r 
te rm ina tion , the non rcncw a l o f  a p rob a tion a ry  teacher isn ’ t a rb i­
trab le  under P ERA  (B row n  v. H o lto n  Pub . Sch. (M ich . S .C t., 
1 9 7 7 ) 2 5 8  N .W .2 d 5 1 | ,

G rievance and d iscip line p rocedures arc m andatory subjects fo r 
bargaining. T h e re fo re , a c ity  must bargain over such procedures 
despite con flic tin g  p rocedures existing in the c ity charter. State 
law  p revails over the c ity  charte r in the lab o r re la tions fie ld  
[P on tiac  v. C ity  o f  P on tiac (M ich . S .C t.. 1 9 7 6 ) 2 4 6  N .W .2d 8 3 1 1 .

Ru les concern ing an em p loyee ’s ou tside em p loym ent a ffec t 
the em p loyee ’ s term s and cond ition s o f  em p loym ent and are, 
th e re fo re , m andato ry  sub jects fo r  bargaining [M ich . OAG  No. 
4 9 7 5 , 4 - 2 6 - 7 6 ) .

A c ity  must bargain over grievance a rb 't'n tion  and o ilie r  
d isc ip linary p roced u re :; this du ty  to  bargain under th*. •'rt prevails 
over con flic tin g  p rov is ions o f  a c ity  charter setting ut, oo lice

d isc ip linary  p rocedures [P on tia c  POA  v. C ity o f  Pontiac (M ich . S. 
C t., 1 9 7 6 ) 2 4 6  N .W . 2d 8 3 1 ] .

B indii g a rb itra tion  under the act isn ’ t required fo r  rem oval o f  
a p roba ti jn  o f f ic e r ; com p liance w ith  the earlie r and m ore specific 
p rob a tion  o ffic e r rem ova l law is su ffic ien t [C ounc il 2 3 , Loca l 
1 9 0 5 , A FSCM E  v . R e c o rd e rs  C t. Judges (M ich . S . C t „  1 9 7 6 ) 24S  
N .W .2d  2 2 0 ) .

A c ity  doesn ’ t have to  bargain w ith a union ove r nonun ion  
em p loyees and can pay them  higher wages where there is n o  p ro o f  
that the d iffe rence is based on any em p loye r anti-un ion sentiment 
(C ity  o f  D e tro it and C ounc il 7 7 , A FSCM E (M E R C , 1 9 7 7 ) Case 
N o . C 7 4 , K - 2 6 2 ] .

I t ’ s an un fa ir lab o r practice fo r  c ity  to  ignore con tract sen io rity  
p rov is ions in p rom oting  m ino rities and to  refuse to  bargain over an 
a ffirm a tive  action  p rogram  [C ity  o f  D e tro it  F ire Dept, and D etro it 
F ire figh te rs Assn., (M E R C , 1 9 7 6 ) Case N o , C 7 6 , A - 2 2 ] .

It  is an un fa ir la b o r p ractice to  re fuse to  bargain be fo re  subcon ­
tracting  o u t services done by un ion ized  pub lic  em ployees |V an  
Burcn  Pub lic  Sch . D ist, v. W ayne C n ty . C ircu it Judge (M ich , C t. o f  
Apps.. 1 9 7 5 ) 2 3 2  N .W . 2d 2 7 8 ) .

The c ity ’ s un ila te ra l change in its fo rm u la  (o r  determ in ing 
pension and re tirem en t b ene fit was un fa ir la b o r practice [M l. 
C lem ens F ire  F ighters U n ion , L oca l 8 3 8 , IA F F  v. C ity  o f  M l. 
C lem ens (M ich . C t. o f  Apps., 1 9 7 5 )  2 2 8  N .W , 2d 5 0 0 ] .

P o licy  ru le requiring schoo l adm in istra to rs to reside in schoo l 
d istric t was no t unconstitu tio . al [P a rk  v. Lansing Sch, D ist. (M ich . 
C t. o f  Apps., 1 9 7 5 ) 2 3 3  N .W . 2d 5 9 2 ;  review denied (U .S . S .C t., ‘ 
1 9 7 6 ) 9 6  S .C t. 1 4 9 4 1 .

A bona fide financia l in ab ility  to  a ffo rd  benefits w ill excuse an 
em p loye r from  com p ly ing  w ith  the fu ll term s o f  a co llec tive b a r - j 
gaining agreement w ith ou t v io la ting  P E R A  [C ity  o f  H ighland Park ] 
and M ich. D ist. C ounc il 7 7 . A FSC M E . M ERC , 11 -13 -751  i

I t fs an un fa ir practice fo r  an em p loye r to  re fuse to  supp ly  the 1 
un ion  a ll re levan t in fo rm a tion  that w ou ld  expedite co llec tive s 
bargaining , inc lud ing em p loyees ’  overtim e records and petty  cash J 
fund  accounts. However, a com m un ity  co llege ’s state Bureau o f  -j 
Budget fo rm s weren't re levant to  co llective bareain in r  and were 
denied from  the union |G ogeb ic  C om m un ity  C o ll. and Gogebic 
C om m un ity  C o ll. D ist. M A H E , M E R C , 8 -4 -7 5 ) .

When a con trac t p rovides that teachers c ou ldn ’ t be deprived 
o f  "p ro fe ss ion a l advantage" w ith ou t ju s t cause, the nonrcncw al 
o f  a p rob a tion a ry  teacher was a rb itrab le under the con tract 
IK a leva -N orm an -D ickson  Sch. D ist. N o . 6  v. K a lcva-N orm an- 
D ickson  Tch rs . Assn. (M ich .S .C t., 1 9 7 5 ) 2 2 7  N .W .2d 5 0 0 ] ,

U n ila te ra lly  imposed residency requirem ents arc valid on  the 
day o f  h ue , but a fte r that they become "cond ition s o f  em p lo y ­
m en t,”  sub ject lo  the du ty  to  bargain [D e tro it  POA v. C ity  o f  
D e tro it (M ich . S . C t., 1 9 7 4 ) 2 1 4  N .W . 2d 8 0 3 ) .

Pension p lans arc cond ition s o f  em p loym en t and must be 
bargained fo r  (D e tro it  POA  v. C ity  o f  D e tro it (M ich . S .C t . ,  1 9 7 4 ) 
214  N .W . 2d  8 0 3 ) .

U n iversity  o f  Michigan is a pub lic  e r .r ' .o y c r  and must bargain
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co llec tive ly  w ith its in terns and residents excep t as to  those 
matters w ith in  the sphere o f  educa tiona l po lic ies (U n iv . o f  Mich, 
v. M ERC  and U n iv . o f  M ich. In tc rn s-R cs idon ls Assn. (M ich . S. 
C t.. 1 9 7 3 ) 2 0 4  N .W . 2d  2 1 8 ) .

A free-parking privilege was n o t sub ject to  the con trac t griev­
ance p rocedure since, even i f  it had been a past p ractice, it was 
revoked by management and n o t included in a la te r co llective 
bargaining agreement [L o c a l 1 3 9 0  and Mich. C ounc il N o . 5 5  o f  
A FSCM E v. C ity  o f  Lansing (M ich . C t. o f  A p rs ., 1 9 7 3 ) 2 0 7  
N .W . 2d 4 7 9 ) .

Even though a p rio r statu te sets fire fig h te rs ’  m axim um  hours 
and m inimum  time o f f  under the co llec tive  bargaining law , they 
can bargain fo r  few er hours as the p rio r statu te does n o t p roh ib it 
fire figh te rs and their em p loye rs from  m utua lly  agreeing to  fewer 
hours (F ly n n  v. C ity  o f  1 ascr (M ich . C t. o f  A pps., 1 9 7 3 ) 2 0 6  
N .W . 2d 4 4 8 ) .

In sta lla tion  o f  a time c lock  is n o t a cond ition  o f  em p loym en t 
and does not have to  be bargained co llec tive ly  [H u r le y  Hosp ita l 
(C ity  o f  F lin t ) and Medical Techno log ists O rgan iza tion  (M E R C , 
1 9 7 3 ) Case N o . C 7 2 .G - 1 3 0 | .

A county car-usc p o licy  is a c ond ition  o f  em p loym en t; it is a 
m andatory subject o f  bargaining (Genesee C n ty . Bd. o f  C om ­
m issioners and Lodge 1 4 5 , P .O .? , (M E R C , 1 9 7 3 ) Case No. 
C F 3A -1 ) .

T h e  open ing  day o f  schoo l as wcil as the en tire  schoo l calendar 
is a con d it ion  o f  em p loym en t |W cstw ood  C om m unity  Sclis. and 
Ed. Assn. (M E R C . 1 9 7 2 ) Case N o . C 7 0 1 -1 5 2 ) .

T h e  c ou n ty  road  com m its ion  was not an em p loye r separate 
and d istinct from  the c o u n ty ; the county is the pub lic employer 
[C SC , C n ty . o f  W ayne v. W ayne C n ty . Bd. o f  Supervisors (Mich. 

• S .C t . , 1 9 7 1 )  184 N .W . 2d 2 0 1 ) .
Racing Com m ission  is n o t under the ju risd ic tion  o f  M ERA  and 

thus docs n o t have to  bargain co llec tive ly  w ith assistant veterin­
arians em p loyed  b y  the Racing Comm ission (SF.1U , Local 79 , 
A F L -C IO  v . S tate Racing C om m issioner (M ich . C t. o f  Apps., 
1 9 7 0 ) 183 N .W . 2d 8 5 4 ) .

An agency is a pub lic  em p loye r w ith in  the meaning o f  this act 
i f  it h ires and /o r fires , pays wages, has pow er to con tro l em ­
p loyees' conduct and con tro ls  m ethods by which employees carry 
out the ir w o rk  (C SC , C n ty . o f  Wayne v. Wayne C n ty . Bd. o f 
Superv isors (M ich . C t. o f  A pps.. 1 9 7 0 ) 177 N .W . 2d 4 4 9 ) .

U n ive rs ity  was a pub lic em p loye r and thus requ ired to bargain 
in good fa ith  on  m atters w ith in  the scope o f  bargaining [Regents 
o f  the U n iv . o f  M ich, and Bd . o f  C on tro l o f  Centra l Mich. Univ. 
v. L abo r M ed iation  Bd . (M ich . C t. o f  Apps., 1 9 6 9 ) 171 N.W. 
2d 4 7 7 1.

[^11,1 17] Sec. 423.216 Unfai labor practices, remedy; notice, procedure and limitation. Sec. 16. Violations of the 
provisions o f section 10 shall be deemed to be unfair labor practices remediable by the commission in the following 
manner

LM B |n o w  M E R C ) is sub ject to p rovis ions o f  the Adminis­
trative P rocedu res Act in un fa ir labo r p ractice eases (N orth  
Dearborn Heights Fed . o f  Tch rs . v. Sch. Dist. o f  N orth  Dearborn 
(M ich. S. C t ., 1 9 6 9 ) 1 6 8  N.W . 2d 2 1 9 ) .

A nnota tion s : M ERC  has ju r isd ic t ion  to hear un fa ir labo r 
practice charges agaiast judges o f  a jud ic ia l d istric t (Judges o f  tire 
74 th  Jud icia l D istrict v. C n ty . o f  B ay , M ERC , and In te rna tion a l 
Un ion o i A lheu and Technical W orkers o f  the U .S . and Canada 
(M ich. S. C t., 1 9 7 1 ) 190 N .W .2d 2 1 9 ) .

| *] 11,118 Unfair labor practices; complaint] [ §423,216] (a) Whenever it is charged that any person has engaged in oi 
is engaging in any such unfair labor practice, the commission, or any agent designated by ihe commission for such 
purposes, may issue and cause to be served upon the person a complaint stating the charges in that respect, and containing 
a notice o f hearing before the commission or a commissioner thereof, or before a designated agent, at a place therein fixed, 
not less than 5 days after the serving o f the complaint. No complaint shall issue based upon any unfair labor practice 
occurring more than 6 months prior lo the filing o f the charge with the commission and the service o f a copy thereof upon 
the person against whom the charge is made, unless the person aggrieved thereby was prevented from filing the charge by 
reason o f service in the armed forces, in which event the 6-month period shall be computed from the day o f his discharge. 
Any complaint may be amended by the commissioner or agent conducting the. hearing or the commission, any time 
prior to the issuance of an order based thereon. The person upon whom the complaint.is served may file an answer to the 
original or amended complaint and appear in person or otherwise and give testimony at the place and time fixed in the 
complaint. In the discretion o f the commissioner or agent conducting the hearing cr the commission, any other person 
may be allowed to intervene in the proceeding and to present testimony. Any proceeding shall be conducted pursuant to 
chapter 4 of Act No. 306 o f the Public Acts o f 1969, as amended, being sections 24.271 to 24.287 of the Michigan 
Complied Laws. [Am .L . 1976, No. 18.]

Annotations: M ERC  w on ’ t de fe r a m atter to  a rb itra tion  (1 )  
unless de fe rra l is asked fo r ea rly  in the un fa ir p ractice p roceedings; 
(2 )  unless the parties are w illing  to  a rb itra te  and w ill waive proce­
dura l ob jections to a rb itra t ion ; ( 3 )  where (he d ispute invo lve ' 
issues o f  unit representation o r  e lec tion  and hasn ’ t ye t been a rb i­
trated ; (4 )  where the dispute concerns an in ter-un ion  r iv a lry ; ( 5 j  
where the issue involves scope o f  bargaining and no t con tract 
In te rp re ta tion ; ( 6 )  where the un ion  w ou ldn ’ t fa ir ly  o r  adequate ly 
represent em ployees bringing the m atte r to  M ERC ; and ( 7 )  where 
there is no  con tractua l p rov ision  fo r  fin a l o r b ind ing a rb itra tion . 
The key is whether the question  can be solved through contract 
in te rp re ta tion  rather than in te rp re ting  PE R A , and whether the

bargaining re la tion sh ip  is stab le (C ity  o f  D e tro it Fire Dept, and 
D etro it F ire figh te rs  Assn.. L cca l 3 4 4 , IA F F , M ERC , 4 -4 -7 7 ) .

MF.RC c ou ld n ’ t re fuse to  hear ob jections to  a representation 
election ju s t because em p loye r d idn ’ t fonnaUy n o tify  union o f 
those ob jec tion s w ith in  5 days o f  fding w ith M ERC  (M etro. 
C ouncil 2 3 , A FSCM E  R cd fo rd  Twnship . (M ich . C t. o f  Apps., 
1 9 7 6 ) 2 4 6  N .W . 2d 1 5 6 1.

M ERC  re fused lo  hear a charge o f  un fa ir practice against a 
county that had un ila te ra lly  w ithdrawn its car-use p o lic y , since the 
six m onth  tim e lim it in which the charge must be b rought had 
passed (G en e se e -C n ty . Bd. o f  Comm issioners and Lodge 145, 
F .O .P . (M E R C  1 9 7 3 ) Case N o . C F 3 A -1 ) .

[H 11.119 Unfair labor practices; hearing, order] [§  ‘ 23.216] (b) The testimony taken by the commissioner, agent or 
the commission shall be reduced to writing and filed with Ihe commission. Thereafter the commission upon notice may 
take further testimony or hear argument. I f upon the preponderance o f the testimony taken the commission is of the 
opinion that any person named in the complaint has engaged in o f is engaging in the unfair labor practice, then it shall
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A n n o ta tio n : This p rov is ion  doesnTT foTn te 's fa te  constitution a u th o r i t y  to  bargain with pub lic  em ployees. Bargaining is ad-
(which m akes certain state o ffic e rs  independent o f  executive m in is t ra t iv e  fu nc tion , n o t in te rfe rence with policy |0A G , No.
branch) o r  R .C .M ., T it le  8 2A  (w hich recognizes independence o f  1 6 8 , 1 1 - 1 5 - 7 8 ) .
c on s titu tion a lly  created execu tive agencies) in granting governor

[ ^ 11,1261 See. 39-31-302. Participation by student representative when public employer is board of regents. When 
the board o f regents is the public employer defined in 39-31-103, the student government at an institution of higher edu­
cation may designate an agent or representative to meet and confer w ith the boaru of regents and the faculty bargaining 
agenl. prior to negotiations with the professional educational employees, to observe those negotiations and participate in 
caucuses as part o f the public employ er’s bargaining team, and to meet and confer with the board o f regents regarding the 
terms o f agreement prior to the execution o f a written contract between the regents and the professional educational em­
ployees. The student observer is obliged to maintain the confidentiality o f these negotiations.

[ ‘il l 1,127] Sec. 39-31-303. Management rights of public employers. Public employees and their representatives shall 
recognize the prerogatives o f public employers to operate and manage their affairs in such areas as, but not limited to:
(1) direct employees;
(2) hire, promote, transfer, assign, and retain employees;
(3) relieve employees from duties because of lack of work or funds or under conditions where continuation of such 

work be inefficient and nonproductive;
(4) maintain the efficiency o f government operations;
(5) determine the methods, means, job classifications, and personnel by which government operations are to be con­

ducted;
(6) take whatever actions may be necessary to carry out the missions o f the agency in situations o f emergency;
(7) establish the methods and processes by which work is performed.

Annntati' n : Teacher selection (re n ew a l o f  nontcnu red
teachers) isn’ t negotiable (W ilbaux E d . Assn. v. W ibaux C v 'y .
High Sch. (M on t. S. C t.. 1978 ) 35  S t. R e p . 9 3 ) .

[^[11,128] Sec. 39-31-304. Negotiable items for school districts. Nothing in this chapter shall require or allow hoards 
of trustees o f school dis'ricts to bargain collectively upon any matter other than matters specified in 39-31-305(2).

A n n o ta t io n s : S tate law  governs sick leave 3nd vacation benefits P ro v is io n  excludes teacher se lection (renewal o f nontcnured
fo r n on tcach in g  em p loyees in schoo l d istricts and vocational te a c h e rs ) as m atter fo r  bargaining [W ilbaux Ed. Assn. v. W ibaux 
schools [M C A  2 -18 -601  et scq ,), so co llective bargaining can’ t C n ty . High Sch. (M on t. S . C l. . 1 9 7 8 ) 35  St. Rep . 9 3 1. 
vary these te rm s  set ou t by law  [O A G . N o . 3 8 -2 0 , 6 -1 4 -7 9 ).
H Il 1,129] Sec. 39-31-305. Duty to bargain collectivcly-good fa ith . (1) The public employer and the exclusive repre­

sentative, through appropriate officials or their representatives, shall have the authority and the duty to bargain collective­
ly. This du ty extends to the obligation to bargain collectively <n good faith as set forth in subsection (2) of this section.
(2) For the purpose o f this chapter, to bargain collectively is the performance o f the mutual obligation of the public^ 

employer o r his designated representatives and the representatives o f the exclusive representative to meet at reasonable 
times and negotiate in good faith with respect to wages, hours, fringe benefits, and other conditions of employment or 
the negotiation o f an agreement or any question arising thereunder and the execution o f a written contract incorporating 
any agreement reached. Such obligation does not compel either party to agree to a proposal or require the making o f a 
concession.

(3) For purposes o f state government only, the requirement o f negotiating in good faith may be met by the submission 
of a negotiated settlement to the legislature in the executive budget or by bill or jo int resolution. The failure to reach a 
negotiated settlement for submission is not, by itself, printa facie evidence o f a failure to negotiate in good faith.

[5111.130] Sec. 39-31-306. Collective bargaining agreements. (1 ) Any agreement reached by the public employer and 
the exclusive representative shall be reduced to writing and shall be executed by both parties.
(2) An agreement may contain a grievance procedure culminating in final and binding arbitration o f unresolved griev­

ances and disputed interpolations o f agreements.
(3) An agreement between the public employer and a labor organization shall be valid and enforced under its terms 

when entered into in acco. dance with the provisions of this chapter and signed by the chief executive officer of the state 
or political subdivision or commissioner o f higher education or his representative A publication o f the agreement is not 
required lo makt .t effective.
(4) The procedure for the making of an agreement between the state or political subdivision and a labor organization 

provided by this chapter is the exclusive method of making a valid agreement for public employees represented by a labor 
organization.
[5111.131] Sec. 39-31-307. Mediation of disputes. If, after a .reasonable period o f negotiation over the terms o f an 

agreement or upon expiration o f an existing collective bargaining agreement, a dispute concerning the collective bargain­
ing agreement exists between the public employer and a labor organization, the parties shall request mediation.
© 1 9 7 9  P -H  Inc. PPA -LM R -See Cross Reference Table for latest deve lopm ents Montana 1̂ 11,131
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(uund that such d ism issa l was a retattiTZiry measure because o f  the 
teachers' o rg an iza tion a l activities [B d . o f  E d .. C en tra l Sch. Dist. 
No. 1 o f the T ow n  o f  G rand Is land , E ric C n ty . v. Helsby (N'.Y. 
App. Div.. 1 9 7 1 ) 3 2 6  N .Y .S .2 d  4 5 2 , a ffirm ed  (N .Y . Ct. o f  Apps. 
1973 ) 32 N .Y . 2d 6 6 0 J .

C o u r ts  sh ou ld  lib e ra lly  construe T a y lo r  Law fo r  purposes o f 
good p u b lic  em p loyee-cm p loycr re la tionsh ips and protection o f 
public b y  sm oo th  government op e ra tion  |C SEA  v. Helsby (N .Y . 
App. D iv ., 1 9 6 9 ) 3 0 0  N .Y .S . 2d 4 3 4 . a ffirm ed  (N .Y . C t. o f  App. 
1 9 6 9 ) 3 0 3  N .Y .S . 2d 6 9 0 ) .

[ *111,1021 Sec. 201. Definitions. As used in this article:
1. The term “ board" means the public employment relations board created by section two hundred five o f this article.
2. (a) The term “ membership dues deduction" means the obligation or practice of a government to deduct from the 

salary of a public employee with his consent an amount for the payment o f his membership dues in an employee 
organization. Such term also means the obligation or practice of a government to transmit the sum so deducted to an 
employee organization.
(b) The term “ agency shop fee deduction" means the obligation or practice o f a government to deduct from the salary 

of a public employee who is not a member o f the certified or recognized employee organization which represents such 
employee for the purpose o f collective negotiations conducted pursuant to this article, an amount equivalent to the 
amount of dues payable by a member. Such term also means the obligation or practice o f a government to transmit the 
sums so deducted to an employee organization. [Added L. 1977, Ch. 677.]

Wf EXPIRATION DATE The agency shop fee deduction provisions in subsection 2(b) and subsection 4 will ex­
pire 7-1-bl [L. 1977, Ch. 677, eff. 7-1-77, as amended by L. 1979, Ch. 618, eff. 7-10-79].
3. The term “ ch ie f legal officer”  means (a) in the case of the state o f New York or a state public authority, the 

attorney general o f the state o f New York, (b) in the case of a county, c ity , town, village or school district, the county 
attorney, corporation counsel, town attorney, village attorney or school district attorney, cs the case may be, and (c) in 
the case of any such government not having its own attorney, or any other government or public employer, the 
corporation counsel o f the city in which such government or public employer has its principal office, and if such principal 
office is not located in a city, the county attorney of ih t -ounty in which such government or public employer has Us
principal office.

4. The term "term s and conditions o f employment" means salaries, wages, hours, agenc., shop fee deduction and other 
i terms and conditions o f employment provided, however, that such term shall not include agency shop fee deduction for
| negotiating units comprised o f employees o f the state or any benefits provided by or lo be provided by a public retirement
1 system, or payments to a fund or insurer to provit : an income for retirees, or payment to retirees or their beneficiaries.
* No such retirement benefits shall be negotiated pursuant to this article, and any benefits so negotiated shall be void.
( [Am. L. 1979, Ch. 677.)

Annotations: T h ou g h  good faith  ab o lition  o f  positions lo  re­
duce workforce d oesn ’ t have to  be negotiated , ab o lition  o f  jo b s  in 
order to subcontract m a y  be a term o r cond ition  o f  em ploym ent 
that docs have to  be negotiated . Since PERU  has d iscretion to  
determine terms and cond ition s o f  em p loym en t and it hadn't 
abused that d isc re tion , its  ruling that schoo l bus con tracting must 
be bargained was u p h e ld  [Saratoga Springs C ity  Sell. D ist. v. 
P ERB . cl a l. (N .Y . A p p .D iv ., 1 9 7 9 )4 1 6  N .Y .S . 2d 4 1 5 . App. Den. 
(N .Y . Ct. o f A pps .)N o . 6 5 9 ,  7 -1 0 -7 9 ] ,

Demand that e m p lo y e r  pay wages to em p loyee facing d iscip lin­
ary charges and dem and  fo r  sa fe ly  clause, inc lud ing p rovision that 
o ffice r not be pena lized  fo r  refusing to  operate unsafe equipment, 
are mandatory bargain ing  subjects. Use o f  various lie detec to r tests 
in monitoring unit m em be rs ' activities wasn’ t a m andato ry  subject 
[PBA  and City o f  W h ite  P la in s . P E R B , 5 - 8 -7 9 1.

Practice o f  giving f r e e  tu ition  to ch ild ren o f  teachers who live 
outside district was c o n d it io n  o f  em p loym ent and its d iscontinu­
ance was arbitrable because broad a rb itra tion  clause satisfied 
L iverpoo l requ irem ent o f  c lear and unequivocal agreement to 
arbitrate [ lid. o f  Ed . o f  New  Pa ltz Cent. Sch. D ist. v. New Paltz 
United fchrs. (N .Y .C t . o f  Apps., 1 y 7 8 ) 4 4  N .Y .2 d  8 9 0 ) .

Just cause fo r firing  an d  types o f  penalties imposed aga.nst em ­
ployees are terms and cond it ion s  o f  em p loym ent [B ingham ton 
Civ. Serv. Porum v. C i ty  o f  B ingham ton (N .Y . Ct. o f  Apps., 1 9 7 8 ) 
4 0 3  N .Y .S .2d 4 8 2 1.

Union demand fo r  c o n tra c t d iscip linary p rocedure that would 
m odify and supplem ent p rocedure  in section 75 o f  C ivil Service 
Law is negotiable [A u b u rn  Police Local 19 5 , C ouncil 8 2  A FSC .aE  
v. Helsby. e l al. (A pp . D iv . 3rd  D ep t., 1 9 7 8 ) 4 0 4  N .Y .S .2d  3 9 6 , 
app. granted (N .Y . C t. o f  Apps., 1 9 7 8 ) 4 0 8  N .Y .S .2 d  1 0 2 3 ) .

Though m inimum m ann ing  requirem ents were management's 
prerogative, hazardous d u t y  pay, safety com m ittee and favored na­

tion's c lause (say ing  salary issue aid be reopened i f  o ther city 
unit gained sign ifican t increases .e re  m andatory bargaining sub­
jects [ IA F F ,  L o c a l 189 and C ity o f  Newburgh. P E R B , 1 0 -19 -7 8 ).

Agreem ent between city's cen tra l b o jrd  o f  education and 
teacher u n io n  to  shorten school week by tw o periods as cost sav­
ing measure is legal despite ob jec tion s from  loca l community 
boatds. C e n tra l board  has power to  establish polic ies, bargain with 
teachers and supervise overa ll educationa l budget | M atter o f  NYC 
Sch. Bds. A ssn . In c ., ct a l. v. Bd. o f  Ed. o f  C ity  Sch. D ist. o f  City 
o f  N .Y ., ct a l. (N .Y .C t . o f  Apps., 1 9 7 6 ) 3 8 3  N .Y .2 d  2 0 8 ) .

This p ro v is io n  made it illegal (o r  coun ty  to un ila te ra lly  suspend 
all em p loyees f o r  10  days as an econom y move (K oen ig  v. Morin 
and M on roe C n ty . Legislature (N .Y . S. C t., M on roe C n ty ., 1976 ) 
393 N .Y .S .2d  6 5 3 ) .

Though p a r ity  clause (requ iring  salary increases equivalent lo  
those in n e ighboring  c ities) isn't expressly fo rb idden , it's implicitly 
illegal since T a y l r r  Law arb itra tion  p rovision [N .Y . <111,111(4)- 
(c ) (2 ) )  a llow s  r’ onsidcr.-.tion o f  wages in com parab le communities 
so fa r  as p a n e l deem s app licab le  [V o ig t v. Bowen (N .Y . App. Div., 
1976 ) 3 8 5  N .Y .S .2 d  6 0 0 ] .

Em p loyees a re bound  by agreement's p rovision fo r  arbitration 
o f d isc ip linary m atte rs and a rb itra tion  p rocedure may voluntarily 
waive due p rocess p ro tec tion  |A n tin o rc  v. State o f  N .Y ., et al. 
(N .Y . App. D iv ., 1 9 7 5 ) 371  N .Y .S . 2d 2 1 3 ) .

Class size w as no t a term  and cond ition  o f  em ploym ent and 
was not b a rg a in ab le ; however, once determ ined , its impact on 
teachers and w he th e r benefits shou ld vary w ith the u ltim ate size 
was negotiab le [ In  the M atter o f  West Irondequo it Tchrs. Assn. 
(N .Y .C t . o f  A pps . 1 9 7 4 ) 3 5 8  N .Y .S .2d  7201 -

Since sick leave lights a encra l, not persona l, a sick leave 
bank is a fringe  bene fit and a negotiable term  and cond ition  o f  cm-
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p lo ym cn t [Syracuse Tch rs . Assn. v. Bd . o f  Ed. (N .Y . App. D iv .. 1 9 7 2 ) 2 8 2  N .E .2d  1 0 9 | .
1 9 7 3 ) 4 1  A .D .2 d 7 3 ) .  R e troac tive  wage increase is not g ift o r gratuity c on tra ry  to

P rov is ion s  dealing w ith the re im bursem ent o f  teachers fo r jo b - N .Y . con stitu tion  ( In  re A FSC M E , Loca l 788  v. C ity o f  Platts-
re la ted  persona l p rop e rty  damage, reimbursem ent fo r approved burgh (N .Y . S . C t.. 1 9 7 1 ) 3 4 0  N .Y .S .2 d  1 8 1.
g raduate  courses and salary increm ents during  the last year o f  Paym ents to Team ster un ion  hea lth  and welfare fund  which in
service arc term s and cond ition s o f  em p loym en t [B d . o f  Ed. o f  turn w ou ld  purchase insurance fo r  its members is a te rm  and
U n ion  F ree  Sch. D ist. N o . 3 , T ow n  o f  Hunting ton  v. Assoc. c ond ition  o f  em p loym en t which can be co llective ly negotiated for
T ea rs , o f  H unting ton  (N .Y . C t. o f  Apps. 1 9 7 2 ) 2 82  N .E .2d  [L o c a l 4 5 6 , Team sters v. T ow n  o f  C o rt la r.d t (N .Y . S. C t . . West-
1 0 9 1 . Chester C n ty ., 1 9 7 1 ) 3 2 7  N .Y .S .2 d  1 4 3 | .

P ro v id in g  fo r  a rb itra tion  in cases when tenured teachers are Pensions, vacations, m ilita ry  and sick leave and sim ilar items
being d isc ip lined  by dism issal is a term  and cond ition  o f  em p loy- are term s and cond ition s o f  em p loym en t [Tchrs. Assn., C en tra l
m cnt [ B d . o f  Ed . o f  U n ion  F ree  S ch oo l D ist. N o. 3 . Tow n o f  High Sch, D ia l. No. 3 v. Bd . o f  E d .. C en tra l High Sch. D ist. N o . 3 ,
H u n ting ton  v. Assoc. T ch rs . o f  H unting ton  (N .Y . C t. o f  Apps. Nassau C n ty . (N .Y . App. D iv., 1 9 7 0 ) 3 1 2  N .Y .S .2d  2 5 2 [ .
5. The lerm "employee organization" means an organization of any kind having as l;s primary purpose the 

improvement o f icrtns and conditions o f employment o f public employees, except that such te rn shall not include an 
organization (a) membership in which is prohibited by sect on one hundred live o f this chapter, (b) which discriminates 
with regard to the terms or conditions o f membership because of race, color, creed or national origin, or (c) which, in the 
case o f public employees who hold positions by appointment or employment in the service of the board and who are 
excluded from the application o f this article by rules and regulations of the board, admits lo membership or is affiliated 
directly or indirectly with an organization which admits to membership persons not in (he service o f the board, for pur­
poses o f any provision o f this article other than sections two hundred ten and two hundred eleven o f this article.

A nno ta tio n s : The N .Y  State Teachers' Assn.. a statewide l ’ E R B  has ju risd ic tion  to  dete rm ine whether o rgan iza tion  is an
o rg an iza tion , is an em p loyee  o rgan iza tion  and thus cannot cause, em p loyee o rgan ization  w ith in the Act | l ’ otsdam C entra l S e ll. D im .

in stigate , encourage o r  condone a strike |N '.Y . State T e lu s .’  N o . 2  v. F rank (N .Y . S. C t., 196H ) 5 6  Misc. 2d 6 0 5 1.
Assn. v . H e lsby (N .Y . S. C t.. 1 9 6 8 ) 2 9 4  N .Y .S .2 d  3 8 1 1.

6. (a) The term “ government”  or "public employer" n v a is ( i) the state of New Yo rk ,(ii) a county, city, town, village 
or any other political subdivision or civil division of the state, (iii) a school district or any governmental entity operating a 
public school, college or university, (iv) a public improvement or special district, (v) a public authority, commission, or 
public benefit corporation, or (vi) any other p die corporation, agency or instrumentality or unit o f government which 
exercises governmental powers under the laws of the state.
(b) Upon the application o f any government, the board may determine that the applicant shall be deemed to be a join! 

public employer o f public employees in n  employcr-cmpioyee negotiating unit determined pursuant to section two 
hundred seven o f this char . -vb-r. .. uetcrmination would best effectuate the purposes of this chapter.

A n n o ta tio n s : W ater aut. /, re cm pugc r*  within the Act W hoever con tro ls  em p loyee ’s w o rk , appoin tm ents, du ties and
[L o c a l 9 3 0 ,  A FSCM E  v. Erie C i . . ,  ite r A u th . (N .Y . App. D iv ., sa lary w ith in lim its o f  app rop ria tions is his em p loye r under the
1 9 7 2 ) 3 3 0  N .Y .S .2d 6 9 5 ) .  A ct [C n ty . o f  Eric v. Bd . o f  T rustees o f  B u ffa lo  and E rie  C n ty .

S ince  coun ty  sh e ri f f appo in ts and em p loys deputy sheriffs, he Pub lic  L ib ra ry  (N .Y . S . C t., 1 9 7 0 ) 3 0 8  N .Y .S .2d  5 1 5 ) .
is a p u b lic  em p loye r. Since the coun ty  fixes and pays the salaries When pub lic  benefit co rpo ra tion  supplies management pcrson-
o f  the depu ty  she riffs , the coun ty  is also a public em p loyer ncl fo r  c ity transit system , but c ity supplies opera tion  personne l 
[C n ty . o f  U lste r and U ls te r C n ty . S h e r i f f s  O ffic e  v. CSEA and and has exclusive c on tro l over lahor-m anagement re la tion s , c ity is 
P E R B  (N .Y . App. D iv ., 1 9 7 1 ) 3".6 N .Y .S .2d 7 0 6 ) .  em p loye r [R eg ion a l T ransit Service Rochcstcr-Gcncscc Reg iona l

F re e  pub lic  lib ra ry , not coun ty , is pub lic  em p loye r o f  lib rarians T ran spo rta tion  D ist., In c . v. L oca l 2 8 2 , A TU  (N .Y . S . C t . , 1 9 7 0 )
under the Act [C n ty . o f  E rie v. Bd. o f  T rustees o f  B u ffa lo  and 3 1 6  N .Y .S .2 d  3 2 5 ) .
E rie C n ty . Pub lic L ib ra ry  (N  Y . S. C t.. 1 9 7 0 ) 3 0 8  N .Y .S .2d  5 1 5 ) .
7. (a) The lerm “ public employee”  means any person holding a position by appointment or employment in the service 

of a public employer, except that such term shall not include for the purposes of any provision o f this article other than 
sections two hundred ten and two hundred eleven o f this article, persons holding positions by appointment or 
employment in the organized militia o f the stale and persons who may reasonably be designated from time to time as 
managerial or confidential upon application of the public employer to tl appropriate board in accordance with 
procedures established pursuant to section two hundred five or two hundred twelve o f litis article, which procedures shall 
provide that any such designations made during a period o f unchallenged representation pursuant to subdivision two of 
sectio. < two hundred eight o f this chapter shall only become effective upon the termination o f such period o f unchallenged 
representation. Employees may be designated as managerial only if they are persons (i) who formulate policy or (ii) who 
may reasonably be required on behalf o f the public employer to assist directly in the preparation for and conduct of 
collective negotiations or to have a major role in the administration o f agreements or in personnel administration provided 
that such role is not of a routine or clerical nature and requires the exercise of independent judgment. Employees may be 
designated as confidential only if they are persons wh i assist and act in a confidential capacity to managerial employees 
described in clause (ii).
(b) For the purposes o f this article, assistant attorneys general, assistant district attorneys, and law school graduates 

employed in titles which promote to assistant district atto .icy upon admission to the bar of the state of New York shall
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bargain on wages, ftoms, terms and conditions o f employment: Provided, That any individual employe u a group of 
employes shall have the rTgJiTab#ny.iim(^ta,piesenr'gTievances lo their employer and lo have them adjusted without the 
intervention of the bargaining representative as long as the adjustment is not inconsistent with the terms o f .. collective 
bargaining contract then in effect: And, provided further, That the bargaining representative has been given an 
opportunity to be present at such adjustment.

A nnotations : C oun ty  comm issioners, not judges, arc the m an­
agement representative fo r  the purposes o f  bargaining w ith  cou rt 
c lerks [Bucks C n ty . Bd . o f  Judges v. Bucks C nty . Comm issioners , 
ct a l. (P a .S .C t., 1 9 7 8 ) 3 8 8  \ . 2 d 7 4 4 ) .

Where con tract a llow ed  individual em p loyee to  bring griev­
ance through fu st fo u r steps o f  con tractua l p rocedure but a llow ed 
the union a lo n e  to  in itia te fi f th  step, a rb itra tion , em p loyee was 
b ound  by con tract and cou ldn 't requ ire e tm lo y e r  to  subm it to

arb itra tion . E m p loyee ’s o n ly  recourse was un fa ir lab o r practice 
against un ion  on  breach o f  du ty  o f  fa ir representation [M cC luskcy 
v. Cm w lth . o f  Pa ., D ep t, o f  T rans. (Pa . Cm w lth . C t., 1 9 7 8 ) 391 
A .2d  4 5 ] .

S tate em p loyee  m ust base a charge o f  b reach o f  d u ty  o f  fa ir 
represen tation  upon  state b w  and not upon d u ty  set ou t in N LR A  
as amended [N e lson  v. Southeastern Transp. A u th . (E D  Pa ., 1 9 7 6 ) 
4 2 0  F . Supp . 1 3 7 4 ) .

[511.114] Sec. 1101.607 Petition for decertification. I f there is a duly certified representative: (i) a public employe 
or a group of public employes may file a petition for decertification provided it is supported by a thirty per cent showing 
of interest, or (ii) a public employer alleging a good faith doubt o f the majority status of said representative may file a 
petition in accordarce with the rules and regulations established by the board, subject to the provisions o f clause (7) of 
section 605.

ARTICLE V II. SCOPE OF BARGAINING
[511.115] Sec. 1101.701 Matters subject to bargaining. Collective bargairmg is the performance of the mutual 

obligation of the public employer and the representative of the public employes to meet at reasonable times and confer 
in good faith with respect to wages, hours and other terms and conditions of employment, or the negotiation o f an 
agreement or any question arising thereunder and the execution of a written contract incorporating any agreement reached 
but such obligation docs not compel either party to agree to a proposal or require the making o f a concession.

Annota tions: Residency requirem ents arc m andato ry  subjects 
fo r  bargainipg. T he un ion  d idn 't waive the right to bargain on  the 
issue when it inc luded con tract cbuse barring reopening con tract 
since residency requ irem ents were never discussed during  negotia­
t ions [P L R B  v. Sch. D ist. o f  C ity o f  Eire (Pa . C t. o f  Cmn. Pleas, 
E ire C n ty .) N o . 2 3 5 7 -A , 3 -8 -7 9 ) .

Fringe benefits arc m andato ry  subjects fo r  bargaining and can ’ t 
be un ila te ra lly  changed o r  term inated a fte r a con trac t exp ires and 
while negotiations con tinue [Cum berland V a lle y  Sch. D ist. v. 
P L R B  (Pa. S. C t., 1 9 7 8 ) 3 9 4  A .2d  9 4 6 ] .

Rep lacement o f  tw ehe r aides w ith unpaid vo lun teers must be 
bargained [P L R B  v. Mara Area Sch. D ist. (Pa . S. C t., 1 9 7 8 ) 38^ 
A .2d 1 0 7 3 ) .

Parties can bargain benefits in excess o f  m axim um s in o the r 
state laws as long  as the o the r bw  d idn ’ t specifica lly  p roh ib it 
higher rate [C n ty . o f  Dauphin v. Pa. Socia l Service U n ion  (Pa . 
Cm w lth . C t., 1 9 7 8 ) 3 8 2  A .2d  9 9 9 ) .

Suspension has a subs’ an tia l impact on wages, hours and terms 
o f  em p loym ent. T h e re fo re , a collective bargaining agreement p ro ­
viding fo r  a rb itra tion  to  decide i f  suspensions were p rop e r w ill be 
en forced [R y lk e  and Portage Area Ed. Assn. v. Portage Area 
Sch. D ist. (Pa . S. C t.) N o . 4 3 . 2 -28 -77  ] .

S choo l district has a u lh o ri lv .a n d  du ty  to bargain co llec tive ly  
with its em ployees on  matters relating to  wages, hours and other 
terms and cond itions o f  em p loym ent (P a . S tate Ed . Assn. v.

Baldw in W hiteha ll Sch . D ist. 'Pa . Cm w lth . C t ., 1 9 7 7 ) 3 7 2  A .2d 
9 6 0 1 .

M aintenance-of-m cmbcrship p rovision  may be p roper sub ject 
o f  co llec tive bargaining between pub lic em p loye r and em p loyee 
organ ization  i f  such a p rovision doesn ’ t v io late an existing statu te 
[D auph in  C n ty . V oc .-T cch . Sch. Ed . Assn. v. Dauphin C n ty . 
V oc .-Tcch . Sch. Bd . (P a . Cm w lth . C t., 1 9 7 6 ) 3 5 7  A .2d  721 [ .

Bargaining on wages, hours and o th e r terms and cond ition s o f  
em p loym ent is not requ ired  i f  a p roposa l a lso involves inherent 
managerial p o lic y . F o r  this reason , a schoo l board  was n o t 
requ ired to  bargain w ith respect to  21 d isputed items including 
ca lendar, class size and p reparation  periods [S ta te  C o ll. Ed. Asrn. 
v . P L R B  (P a . Cm w lth . C t . , 1 9 7 3 ) 3 0 6  A .2d  4 0 4 ) .

C ity  had d u iv  to  pay d isab ility benefits bargained fo r by 
nonun ifo rm cd  puu lic em ployees a lthough funds '•opropriated  fo r  
this purpose were exhausted . But un til c ity council app rop ria ted  
su ffic ien t funds, execu tive o ffic e rs  o.* c ity had no t duty to 
con tinue paym ent o f  benefits [T a te  v. Antosh (Pa . Cm w lth . C t., 
.1 9 7 1 ) 281 A .2d 1 9 2 ) .

U nsk illed  and sem iskilled em ployees o f  S tate Departm ent o f  
T ran spo rta tion , who were hired by one state adm in istra tion  fo r  
patronage jo b s  and w ho were fired b y  next adm in istra tion  so le ly  
because o f  their p o litica l sponsorship o r a ff i lia t io n , had no  
protected right to  their jo b s  o r to  notice o r  hearing be fo re  
discharge. G ove rn o r had power to  discharge them at w ill 
[A FSC M E  v. Shapp (Pa . S. C L .1 9 7 1 )  2 8 0  A .2d 3 7 5 ) .

[511.116] Sec. 1101.702 Matters not subject lo bargaining. Public employers shall not be required to bargain ovet 
matters of inherent managerial policy, which shall include but shall not be limited to such areas of discretion or policy as 
the functions and programs of the public employer, standards o f services, its overall budget, utilization c f technology, th^ 
organizational structure and selection and direction o f personnel. Public employers, however, shall be required to meet and 
discuss on policy matters affecting wages, hours and terms and conditions of employment as well as the impact thereon 
upon request by public employe representatives.

Annotations: Rep lacem ent o f  teacher aides w ith unpaid v o l­
unteers isn’ t part o f  inherent managerial p o licy  since it a ffects 
terms and cond itions o f  em p loym ent. It must be bargained (P L R B  
v. Mars Area Sch. D ist. (Pa . S. C t., 1 9 7 8 ) 3 8 9  A .2d  1 0 7 3 ] .

Em p loye r n o t requ ired  to a rb itra te  d em otion  o f  em p loyee w ho 
was p rom oted  on  p rob a tion a ry  basis and then re tu rned  to  o rig ina l 
jo b  when things d idn ’ t w o rk  ou t [B a rron c r v. B lair C n ty . Bd. o f  
Assistance, et aL .(P a . Cm w lth . C t., 1 9 7 8 ) 3 8 6  A .2d  1 7 1 ) .
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Once sch oo l b oard  agreed to  negotiate m atte rs tha t were in­
h e ren tly  m anageria l, even though n o t requ ired  b y  law  to  d o  so, 
it cou ld  n o t b tc r  a ttem pt to  take a d iffe re n t position  (S c ran ton  
Sch. Bd . v . Scran ton  Fed . o f  T ch rs ., L oca l 1 1 4 7 , A F T  (Pa . Cm w lth . 
C t., 1 9 7 6 ) 3 6 5  A .2d  1 3 3 9 ) .

Th is section  means that i f  a m atte r invo lves wages, hours and 
o the r term s and cond ition s o f  em p loym en t and a lso  involves 
p o lic y , bargaining is n o t requ ired , a lthough , upon  request, the 
em p loye r must "m ee t and discuss.”  A lso an em p lo y e r is not 
requ ired to  bargain on any p o licy  m atte r notw ithstand ing  the 
“ im pac t" it m ay have on wages, hou rs and terms and cond ition s o f  
em p loym en t [S ta te  C o ll. Ld . Assn. v. P L R B  (P a . Cm w lth . C t., 
1 9 7 3 ) 3 0 6  A .2d  4 0 4 1.

Bargain ing  on sabhatical leaves fo r  teachers is lim ited  to  issues 
specifica lly  a llow ed  by Pub lic S choo l C ode |O A G  N o . 3 1 ,4 - 9 - 7 3 ] ,  

/

wages, hours and term s and conditions o f  em p loym en t |P L K H  and 
C ity o f  C la irton  (P L R B , 1 9 7 3 ) P LR A  Case N o . C -3 4 3 8 -W ].

Em p loye r is requ ired , upon request o f  un ion , to  meet and 
discuss e lim inating jo b s  and subcontracting  |P L R B  and C ity  o f  
G a ir to n . s u p ra ].

Rearrangement o f  w ork week is n o t a m atte r o f  inherent 
managerial p o licy since it does not concern redirecting opera tions 
o r im proving q ua lity  o r  w ork (P L R B  and C ity  o f  Philadelph ia 
(P L R B , 1 9 7 3 ) P ERA  Case N o . C -2 5 4 7 -E ] .

S ince rearrangement o f  w ork week a ffe c ted  wages and hours, 
em p loye r was requ ired  to fu lf i l l  its bargaining ob ligation  by 
meeting and discussing rearrangement w ith un ion  (P L R B  v. C ity 
o f  Ph ilade lph ia , supra | .

Christmas bonuses are tem porary  wage increases and are p rope r 
sub jects o f  negotia tion  (P L R B  and Borough  o f  B erw ick (P L R B ,
1 9 7 3 ) P ERA  Case N o . C -2 7 7 8 -C |.E lim inating  jo b ;  and subcontracting arc m atters a ffec ting

M
[1111,117] Sec. 1101.703 Implementation o f provisions in violation of, or inconsistent with statutes or home rule 

charters. The parties to the collective bargaining process shall not effect or implement a provision in a collective bargaining 
agreement if the impl ementation o f that provision would be in violation of, or inconsistent with Oi in conflict with any 

- statuw or statutes en..ctcd by the General Assembly o f the Commonwealth of Pennsylvania or the provisions • ; municipal 
home rule charters.

A nno ta tion s : Since Municipal A u tho rities Act (5 3  P .S . § 301  
ct scq .) d oesn ’ t give m unicipal governm ents exclusive au th o rity  to 
hire and fire , there is no con flic t w ith  Act which aUows a rb itra tion  
o f  dism issals (P L R B  v, F ran k lin  T ow nsh ip  Munic. San ita ry  Auth . 
(Pa . Cm w lth . C t., 1 9 7 8 ) 3 9 5  A .2d  6 0 6 ] .

Parties can negotiate term s and cond ition s o f  em p loym en t in 
excess o f  m axim um s set in o the r state laws as long  as the o ther 
law  d idn ’ t spec ifica lly  p roh ib it em p loye r from  agreeing to  a higher 
rate . S ince C oun ty  C ode ’s 12^ /m ilc  m axim um  m ileage rate d idn 't 
sp ec ific a lly  p roh ib it bargaining a higher ra te , P ERA  w ill a llow  bar­
gaining the higher rate |C n ty . o f  D auphin  v. Pa. S oc ia l Service 
U n ion  (Pa . Cm w lth . C t., 1 9 7 8 ) 3 8 2  A .2d  9 9 9 ] .

Where the underly ing  va lid ity  o f  a m u tu a lly  agreed-upon con ­
tract p rov is ion  is in question , the ease can be b rough t d ire c t ly  to 
cou rt. D isputes ove r negotiation  and im p lem en ta tion  o f  a con tract 
are lab o r re la tion s d isputes and arc under P L R B  exclusive ju risd ic ­
tion . D isputes ove r the lega lity  o f  a con trac t clause itse lf is a ques­
tion  o f  general con trac t law  and needn ’ t be b rought to  P LR B  firs t 
(Paren ts U n ion  fo r  Pub . Sells , in Ph ilade lph ia , ct a l. v. Bd . o f  Ed. 
o f  Sch. D ist. o f  Ph ilade lph ia , ct a l. (Pa . S . C t., 1 9 7 8 ) 3 8 9  A .2d 
5 7 7 ] .

S ince no  app licab le law exp lic it ly  p roh ib ited  schoo l d istrict 
from  agreeing to  retirem en t a llowance p rov is ions , co llec tive bar­
gaining clause that p rovided fo r  retirem ent a llow ance fo r p ro fe s­
sional em ployees based on  unused accumulated sick leave wasn’ t 
void because o f  this section (Pa . State Ed . Assn. v. Baldwin-W'hitc- 
ha ll Sch. D ist. (Pa . Cm w lth . C t., 1 9 7 7 ) 3 7 2  A .2d  9 6 0 ] .

Item s bargainab le under the PERA  arc o n ly  exc luded where 
o the r laws d e fin itive ly  p roh ib it a public em p loye r from  agreeing to 
that term  o r  cond ition  o f  em p loym ent (P L R B  v. S tate C o ll. Area 
Sch. D ist. (P a . C m w lth . C t., 1 9 7 5 ) 337  A .2d  2 6 2 ) .

C oun ty  comm issioners can't p revent the d istric t a tto rn ey , 
register o f  w ills , and c le rk  o f  o rphans ’ c ou rt from  represer ting the 
em p loye r in bargaining on new labo r con trac t w ith c inp 'oyecs in 
their o ffic e s (F ische r v. R zym ck  (Pa . Cm w lth . C t., 1 )7 4 )  3 24  
A .2d 8 3 6 ] .

Since the Pub lic  Schoo l Code gives schoo l boards b road  
inherent managerial powers to operate the pub lic schoo ls and 
determ ine p o lic y , such duties and powers are not app rop ria te  
s u b jr .t s  o f  bargaining under this section (S ta te  C o ll. Ed. Assn. v. 
P L R B  (P a . Cm w lth , C t „  1 9 7 3 ) 3 0 6  A .2d  4 0 4 ] ,

[1)11,118] Sec. 1101.704 Bargaining with units o f first level supervisors. Public employers shall not be required to 
bargain with units of first level supervisors or their representatives but shall be required to meet and discuss with first level 
supervisors or their representatives, on matters deemed to be bargainable for other public employes covered by this act.

A n no ta tio n : The requ irem ent that an em p loye r meet and Southeastern Pa. T ransp . A u th . (P L R B , 1 9 7 6 ) PERA  Case No.
discuss w ith firs t leve l supervisors doesn ’ t requ ire  the em p loye r to C -7 3 6 3 -E ].
enter in to  a w ritten  agreement w ith those em ployees (P L R B  and

[1)11,119] Sec. 1101.705 Dues deductions, maintenance of membership; subjects o f bargaining. Membership dues 
deductions and maintenance o f membership arc proper subjects o f bargaining with the proviso that as to the latter, the 
payment of dues and assessments while members, may be the only requisite employment condition.

A nnota tion s : A tcacncr can ’ t Le dism issed fo r  re fusing to  
au th o -i ’ e dues deductions as perm itted  :n this section and as 
requ ired  under the con trac t. T he cou rt ru led  that PERA  d idn ’ t 
spec ifica lly  ca ll fo r  dism issal fo r  n onpaym en t o f  dues and , there­
fo re , fo r  an em p loyee  to  be term inated fo r  refusing to au thorize the 
deductions, the con tract must spec ifica lly  p rov ide fo r  it [D auph in  
C nty . Tech . Sch. Ed. Assn. v. D auphin C n ty . A rea Voc .-Tech . Sch. 
Bd. (Pa . S. C t.) N o . 3 7 , 1 0 -5 -7 8 ) .

Where the m aintcnance-o f-m cm bcrsh ip clause had as a remedy 
fo r  n oncom p liance the te rm ination  o f  p ro fess iona l em p loyee ser­

vices, and where clause was found  inva lid , it cou ldn 't be used as 
the basis fo r  an un fa ir labor practice charge (P L R B  v, Un ion tow n  
Area Sch. D ist. (Pa . Cm w lth . C t., 1 9 7 7 ) 3 6 7  A .2d  7 3 8 ] .

M ;intcnancc-o f-m cm bership  p rov is ion  m ay be the p roper 
s u b je .t in a co llective bargaining agreement between a public 
em p loye r and an em ployee organ iza tion  i f  such provision doesn ’ t 
v io la te  an existing statute [D auph in  C n ty . Voc.-Tech.. Sch. Ed. 
Assn. v. Dauphin C nty . Sch. " d .  (P a . C m w lth . C l . ,  1976< 3 5 7  A .2d  
7 2 1 1.
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HOUSE LABOR AND COMMERCE COMMITTEE AGENDA

1) CALL MEETING TO ORDER

2) NOTE TIME/DAY/YEAR

3) NOTE MEMBERS PRESENT, ABSENT, TARDY

U) RECOGNIZE ANY VIP's OR GUESTS PRESENT

5) REMIND EVERYONE PRESENT TO SIGN IN AS ETTHER A  WITNESS OR AS AN 
OBSERVOR

6) EXPLAIN THE ORDER OF BILLS BEFORE THE COMMITTEE

There is a statewide teleconference to all LIOs, which was

primarily set up for HB 6; you may want to announce that we will be

taking limited testimony first on the other two bills:

a. HR 251: Continuation of the Board of Vet. Examiners—  see

Committee Memo: we will be taking brief testimony 

from Bd. Chairman Stuve in Fairbanks, Bd. Member 

Tuomi in Anchorage, and possibly Bd. Member 

Ray Preston from Juneau, opposition I know of.

b. HB 138: Time-Share Securities: We will be getting input from

Linda O'Bannon at Consumer Protection Section in 

Anchorage, + James McGowan with Real Estate Comm, 

here in Juneau; but also from Mitch Gravo and others

in Real Estate Industry because they are in town

for the Real Estate Comm, meetings, so this m ay take

more time than we thought.

c. HB 6: Workers Comp bill. All LIO sites; will probably be

more workers providing input, including Jack Anderson 

and other members of Ad Hoc Committee.

d. HB 130 & HB 90: Announce you will hold them over until Monday

for another whole day of hearings.

7) ANNOUNCE FIRST BILL BEFORE COMMITTEE, THEN SECOND, ETC.

8) MAKE SURE ALL MEMBERS SIGN ANY BILL THAT IS PASSED OUT OF COMM.

9) ANNOUNCE TIME OF ADJOURNMENT

March 7, 1985 Thursday 1:15 pm Room 102 Capitol Bldg.

Note: As each witness comes forth, please request that they state their

name and who they represent for the record, and if they are not speaking 
loudly enough, ask them to speak up.
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M E M O R A N D U M  

TO: All Members, House Labor and Commerce Committee

FROM: Roger Poppe, Committee Staff

DATE: February 28, 1985 Thursday

SUBJECT: Overview, HB 138

On Thursday, February 28, at 1:15 pm, the House Labor and Commerce 

Committee held a hearing in Room 102 of the Capitol Bldg. on HB 138:

"An Act relating to the sale of time-share pro g r a m s . ..etc."

This bill was not submitted to the legislature before this year.

It has no companion piece in the Senate. However, a great deal of the 

material in it will be covered by SB 44, by Senator Halford, which is 

currently being heard in Senate Judiciary.

The primary originator of the bill was the Consumer Protection 
Section of the Department of Law. To prevent this bill from coming into 

conflict with SB 44 if that bill should also pass, The Consumer 

Protection Section has written a proposed amendment in the file which 

would in effect say that if the two bills come into conflict, HB 138 
would take precedent in law.

However, SB 44 also meets many of the concerns of the Dept, of Law, 

but they are concerned that if SB 44 does not pass, that at least they 

could push to get HB 138 through the House to the Rules Committee, so 

that it could move rapidly to the Senate in case SB 44 bogs down. This 

same concern has already been expressed on SB 44 with regards to HB 155, 

the proposed Mobile Home Parks act that is in committee. Further, HB 

138 has 3 House Committees of referral; the next committee being 

Judiciary. And, since HB 138 and SB 44 are not cbsolutely identical, 

the end result from the Consumer Protection Agency's point of view would 

be that both bills should be passed.

James Magowan of the Real Estate Commission supports the bill, and 

is providing both written testimony in your file and will be talking via 

teleconference. However, it is important to know that the Real Estate 

Commission has a committee that is working on overhauling the entire set 
of statutes dealing with real estate, not just time-shares.

Consequently, the realtors may oppose this bill, not because of the 

issue per se, but because it could be considered a band-aid approach, 

and they may wish to wait and see what their committee comes up with, 

with the possible end result of a major piece of legislation being 
submitted to next year's legislature to rewrite the real estate laws.

However, if this proposed re-write is not submitted next year, it 

could cause some problems. Interest and fraud in time-sharing in Alaska 

is increasing. Under this bill, time-shares sold in Alaska by outside 

companies would have to go through a licensed Alaskan broker, which 

would of course help the realtors in Alaska. But, it is possible that 

this could be determined unconstitutional. A second problem could be a 

large draw on the Surety Fund, but this is also at present not a strong 

possibility, and James Magowan could elaborate further on it if need be.
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May 14, 1984

Mr. Bob Arwezon 
Investment Properties 

of Alaska 
540 L Street, Suite 204 
Anchorage, 7\laska 99 501

I have carefully reviewed S.B.494, the bill which
I understand is designed to protect purchasers of time 
share properties. While the purpose of the bill may be 
laudable, the bill itself is a disaster and should not pass 
for the following reasons:

1. It violates anti-trust laws - Under present federal and 
state anti-trust law, state governments and their agencies 
may not create monopolies unless there is a compelling 
public purpose for so doing. The bill grants to real 
estate licencees the exclusive and monopoly right to sell 
time share estates. The owner is stripped of his right to 
sell his own property! There are no findings or legislative 
history to support this extraordinary provision. This is no 
different from saying that a homeowner muT- .,xre a licensed 
real estate person to sell his or her house.

2. The bill is unconstitutional - It takes from the property 
owner a distinct property right, the right to sell. The 
U.S. and Alaska constitutions prohibit the taking of property 
rights without compensation.

3. There will be terrible jurisdictional disputes - The 
bill requires registration of time share offerings under 
regulations to be promulgated by the Real Estate Commission 
but violation of the bill's provisions and the regulations 
is a violation of the Ccnsumer Protection Act. Consumer 
Protection will be enforcing Real Estate Commja^ion 
regulations. Common sense and case law tell us this will

Re: S.B. 494 - Time Shares

Dear Bob



Mr. Bob Arwezon 
May 14, 1984 
Page Two

not work. If registration is desired, a time share offering 
should simply be defined as a security and then the existing 
statutes and regulations can achieve the desired result.

4. The "supplemental bond fee" provisions are unworkable - 
The bill does not define the conditions under which the 
supplemental portion of the surety fund may be used. 
Appallinyly, the existing surety fund can apparently be 
"hit" with time share claims which would destroy the fund.

There are a number of other problems with the 
bill. Its definitions are circular, its regulation pro­
visions are redundant, it contradicts the common law and 
it is ambiguous. I doubt that time shares will be sold 
if the bill is enacted.

Sincerely,

BAILY & MASON

lian L. Mason 

JLM;cam

cc: Dea Turner
Trish Hurley-Smith 
Grayce Oakley



M E M O R A N D U M

TO: All Members, House Labor and Commerce Committee

FROM: Roger Poppe, Committee Staff

DATE: r February 28, 1985 Thursday

SUBJECT: Overview, HB 138

On Thursday, February 28, at 1:15 pm, the House Labor and Commerce 
Committee held a hearing in Room 102 of the Capitol Bldg. on HB 138:

"An Act relating to the sale of time-share pro g r a m s . . .etc."

This bill was not submitted to the legislature before this year.

It has no companion piece in the Senate. However, a great deal of the 

material in it will be covered by SB 44, by Senator Halford, which is 

currently being heard in Senate Judiciary.

The primary originator of the bill was the Consumer Protection 
Section of tho Department of Law. To prevent this bill from coming into 

conflict with SB 44 if that bill should also pass, The Consumer 

Protection Section has written a proposed amendment in the file which 

would in effe t say that if the two bills come into conflict, HB 138
would take p redent in law.

However, SB 44 also meets many of the concerns of the Dept, of Law,

but they are concerned that if SB 44 does not pass, that at least they 

could push to get HB 138 through the House to the Rules Committee, so 

that it could move rapidly to the Senate in case SB 44 bogs down. This 

same concern has already been expressed on SB 44 with regards to HB 155, 

the proposed Mobile Home Parks act that is in committee. Further, HB 
138 has 3 House Committees of referral; the next committee being 

Judiciary. And, since HB 138 and SB 44 are not absolutely identical, 

the end result from the Consumer Protection Agency's point of view would 

be that both bills should be passed.

James Magowan of the Real Estate Commission supports the bill, and 

is providing both written testimony in your file and will be talking via 

teleconference. However, it is important to know that the Real Estate 

Commission has a committee that is working on overhauling the entire set 
of statutes dealing with real estate, not just time-shares.

Consequently, the realtors may oppose this bill, not beca”.'-.e of the 

issue per se, but because it could be considered a band-aid approach, 

and they may wish to wait and see what their committee come;, up with, 

with the possible end result of a major piece of legislation being 

submitted to next year's legislature to rewrite the real estate laws.

However, if this proposed re-writ: is not submitted next year, it 

could cause some problems. Interest a..d fraud in time-sharing in Alaska 

is increasing. Under this bill, time-shares sold in Alaska by outside 

companies would have to go through a licensed Alaskan broker, which 

would of course help the realtors in Alaska. But, it is possible that 

this could be determined unconstitutional. A second problem could be a 

large draw on tha Surety Fund, but this is also at present not a strong 

possibility, and James Magowan could elaborate further on it if need be.
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The Honorable Representative Mike Navarre 
Chairman, House Labor and Commerce Committee 
Alaska State Legislature 
Attn: Roger Poppy 
Pouch V
Mail Stop 3100 
Juneau, Alaska 99811

Ret ' SB 44 and HB 138 

Dear Representative Navarre:

Since the Senate Judiciary hearing on February 26,
1985, on SB 44 I have had an opportunity to reviex* SB 44 and the 
Uniform Common Injerest Ownership Act including the comments of 
the National Conference of Commissioners on Uniform State Laws 
and to determine its possible interplay with HB 138 which 
proposes regulation of timeshares in our state for the first 
time. Upon close review of both bills it appears that both types 
of legislation could be passed by the legislature without 
conflict. In the comments to the Uniform Interest Common 
Ownership Act section 4-105, the commissioners noted;

1. Time sharing has become increasingly important 
in recent years, particularly with respect to 
resort common interest communities. In 
recognition of this fact, this section requires 
the disclosure of certain information with 
respect to timesharing.

2. Virtually all existing states statutes dealing 
with condominiums, planned communities or 
cooperatives are silent with respect to time-share 
ownership. The inclusion of disclosure provisions 
for certain Forms of timesharing in this Act, 
however, does not imply that other law regulating 
timesharing is affected in any way"'In a state 
merely because that state enacts tTnis Act.

The Uniform Law Commissioners' Model Real Estate 
Time-share Act specifies more extensive 
disclosures for time-share properties, A

ft
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Honorable Representative Mike Navarre February 27, 1985
Page 2

"timeshare property" may include part or all of 
the common interest community, and section 1-109 
of the Model Act governs conflicts between this 
Act and time-share legislation, [Emphasis added]

Section A -105 of the Uniform Common Interest Ownership 
Act is identical to SB AA § AS 3A.08.550 TIMESHARES (beginning on 
page 6A at line 29) except that SB AA adds additional provisions 
for disclosures m  timeshare sales in subparagraph (5), (6) and 
(7).

In sum SB AA (or the Uniform Common Interest Ownership 
Act) does not preclude the passage of specific timeshare 
legislation.

There should, however, be an amendment to HB 138 or any 
proposed timeshare legislation which would be similar to the 
Uniform Law Commissioners Model Real Estate Timeshare Act section 
1-109 "Conflicts with Other Statutes" xjhich would provide:

In the event of any conflict between this act and 
the Horizontal Property Regimes Act AS 3A.07.01Q - 
3A.07.A60 [and the Uniform Common Interest Act AS 
3A.08.010 - 3A.08.995, if SB AA passes]. The 
provisions of this Act prevail, but this Act does 
not invalidate or otherwise affect rights or 
obligations vested under those statutes before the 
effective datt, of this Act, or the manner of their 
exercise or enforcement.

Thus, we would propose an amendment to HB 138 as
follows:

Sec. A5.50.656 CONFLICTS WITH OTHER STATUTES. In 
the event of any conflict between the Act and the 
Horizontal Property Regimes Act AS 3A.07.010 - 
3A.07.A60, the provisions of this Act prevail, but 
this Act does not invalidate or otherwise affect
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r i g h t s  o r  o b l i g a t i o n s  v e s t e d  u n d e r  t h o s e  s t a t u t e s  
b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t ,  o r  t h e  
m a n n e r  o f  t h e i r  e x e r c i s e  o r  e n f o r c e m e n t .

LMO/ssr
cc: Norman Gorsuc i

Art Peterson

Sincerely,

N O R M A N  C. G O R S U C H  
A T T O R N E Y  G E N E R A L

By: M w d *
{£Lhd/ M. O ' B a n n o n  
A s s i s t a n t  A t t o r n e y  G e n e r a l  
C h i e f ,  C o n s u m e r  P r o t e c t i o n  

S e c t i o n

laiiMKkMM I



J i O U S E  3 I L L  12S 
S e c t i o n a l  S u m m a r y

Tho. h e a r t  c £  t h i s  b i l l  is sec. A. w h i c h  e s t a b l i s h e s  
s a f e g u a r d s  r e l a t i n g  to t h e  s a l e  o f  t i m e - s h a r e s .  S e c s .  1, 2, a n d  
3 of t h e  b i l l  a m e n d  e x i s t i n g  s t a t e  l a w  o n  r e a l  e s t a t e  L i c e n s i n g
a n d  r e g u l a t i o n ,  to a c c o m m o d a t e  the p r o v i s i o n s  o f  sec. A. S e c s T  5
a n d  6 of the b i l l  p r o v i d e  f o r  e f f e c t i v e  d a t e s .  F o r  e a s e  of 
u n d e r s t a n d i n g  the f o l l o w i n g  s u m m a r y  w i l l  f i r s t  a d d r e s s  sec. A.

Sec. A o f  t h e  b i l l  a d d s  a n e w  a r t i c l e  7 to AS A 5 . 5 0  
w h i c h  r e g u l a t e s  t h e  s a l e  o f  t i m e - s h a r e s .

Sec. A 5 . 5 0 . 6 3 0 .  R E A L  E S T A T E  B R O K E R  A N D  R E G I S T R A T I O N .  T h i s  
s e c t i o n  p l a c e s  two r e q u i r e m e n t s  o n  t h o s e  w h o  o f f e r  t i m e - s h a r e s .  
F i r s t ,  t i m e - s h a r e s  m a y  b e  o f f e r e d  to b u y e r s  o n l y  t h r o u g h  l i c e n s e d  
r e a l  e s t a t e  b r o k e r s ,  a s s o c i a t e  b r o k e r s ,  o r  s a l e s p e r s o n s .  S e c o n d ,  
b e f o r e  a n y  t i m e - s h a r e s  m a y  b e  o f f e r e d ,  the o f f e r i n g  m u s t  be 
r e g i s t e r e d  w i t h  t h e  R e a l  E s t a t e  C o m m i s s i o n .  T h e s e  p r o v i s i o n s  
e n a b l e  d e f r a u d e d  t i m e - s h a r e  b u y e r s  to m a k e  c l a i m s  for 
r e i m b u r s e m e n t  f r o m  t h e  R e a l  E s t a t e  S u r e t y  Fund.

Sec. 4 5 . 5 0 . 6 3 5 .  D I S C L O S U R E  S T A T E M E N T .  T h o s e  w h o  o f f e r  
t i m e - s h a r e s  a r e  r e q u i r e d  to g i v e  a w r i t t e n  d i s c l o s u r e  s t a t e m e n t  
to p r o s p e c t i v e  b u y e r s  b e f o r e  a n y  c o n t r a c t  is s i g n e d .  A m o n g  the 
i n f o r m a t i o n  w h i c h  m u s t  b a  d i s c l o s e d  a r e  a d e s c r i p t i o n  of the 
t i m e - s h a r e  u n i t s ?  t h e  d e v e l o p e r ' s  s c h e d u l e  f o r  c o m p l e t i o n  o f  all 
c o n s t r u c t i o n ;  the b u y e r ' s  t o t a l  f i n a n c i a l  o b l i g a t i o n ?  n o t i c e  of 
s u i t s  or l i e n s ?  a g o o d - f a i t h  estimate, o f  d u e s ,  m a i n t e n a n c e  fees, 
a n d  o t h e r  p e r i o d i c  e x p e n s e s ?  a d e s c r i p t i o n  of a n y  t i m e - s h a r e  
e x c h a n g e  p r o g r a m ?  a n d  n o t i c e  o f  the b u y e r ' s  r i g h t  to c a n c e l  u n d e r  
sec. 4 5 . 5 0 . 6 4 0 .

Sec. 4 5 . 5 0 . 6 4 0 .  E S C R O W  A M D  C A N C E L L A T I O N .  T h i s  s e c t i o n  g i v e s  
t i m e - s h a r e  b u y e r s  a " c o o l i n g - o f f  p e r i o d "  d u r i n g  w h i c h  t h e y  c a n  
c a n c e l  a p u r c h a s e  t r a n s a c t i o n .  T h e  p e r i o d  is 3 d a y s  if t h e  b u y e r  
h a s  p e r s o n a l l y  i n s p e c t e d  a c o m p l e t e d  u n i t  a n d  10 d a y s  o t h e r w i s e .  
T h i s  s e c t i o n  a l s o  r e q u i r e s  d e p o s i t s  to b e  h e l d  in e s c r o w  u n t i l  
th e  c o o l i n g - o f f  p e r i o d  h a s  e x p i r e d .  S l i g h t l y  d i f f e r e n t  r u l e s  
a p p l y  w h e n  the b u y e r  is r e s i d i n g  in the u n i t’.

Sec. 4 5 . 5 0 . 6 5 0 .  E N F O R C E M E N T  A N D  R E M E D I E S .  T h i s  s e c t i o n  
s p e c i f i e s  t h a t  a v i o l a t i o n  o f  t h i s  a r t i c l e ' s  r e q u i r e m e n t s  is an 
u n f a i r  o r  d e c e p t i v e  t r a d e  p r a c t i c e  u n d e r  t h e  e x i s t i n g  U n f a i r  
T r a d e  P r a c t i c e s  a n d  C o n s u m e r  P r o t e c t i o n  A c t ,  so t h a t  b o t h  the 
A t t o r n e y  G e n e r a l  a n d  i n j u r e d  p r i v a t e  p a r t i e s  c a n  o b t a i n  r e m e d i e s  
in c o u r t .

Sec. 4 5 . 5 0 . 6 5 5 .  S A L E S  R E V O C A B L E  F O R  V I O L A T I O N  O F  A S  4 5 . 5 0 . 6 3 0  - 
4 5 . 5 0 . 6 6 0 .  T h i s  s e c t i o n  g i v e s  time-share. b u y e r s  t h e  r i g h t  to 
r e v o k e  a s c if it i n v o l v e d  a v i o l a t i o n  o f  t h i s  a r t i c l e ' s  
r e q u i r e m e n t  .
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Sec. 4,5.50.657. S T A T U T O R Y  O R  C O M M O N  L A W  R E M E D I E S .  T h e  p u r p o s e  
o f  this s e c t i o n  is to m a k e  c l e a r  t h a t  a L l  e x i s t i n g  s t a t u t o r y  a n d  
c o m m o n  l a w  r e m e d i e s  t h a t  m a y  b e  a v a i l a b l e  to p e r s o n s  r e g a r d i n g  
t i m e - s h a r e  t r a n s a c t i o n s  w i l l  r e m a i n  in e f f e c t .

Sec. 4 5 . 5 0 . 6 5 8 .  T I M E S H A R E  P R O G R A M S  R E A L  P R O P E R T Y .  T h i s  s e c t i o n  
p r o v i d e s  t h a t  t i m e - s h a r e s  m a y  b e  c r e a t e d  a n d  t r a n s f e r r e d  as r e a l  
p r o p e r t y  u n d e r  p r e s e n t  c o n d o m i n i u m  law.

Sec. -*5.50.659. P A R T I T I O N .  T h e  p u r p o s e  o f  t h i s  s e c t i o n  is to 
p r e v e n t  i n v o i u n  r v  p a r t i t i o n  o f  t i m e - s h a r e  p r o p e r t y ;  i.e . ,  
c o u r t - o r d e r e d  s^.iC a n d  d i v i s i o n  o f  the p r o c e e d s  at the r e q u e s t  o f  
a t i m e - s h a r e  o w n e r .

Sec. 4 5 . 5 0 . 6 6 0 .  D E F I N I T I O N S ,  A m o n g  the m o r e  i m p o r t a n t  
d e f i n i t i o n s  s e t  o u t  in th i s  s e c t i o n  is o n e  p r o v i d i n g  t h a t  a 
" t i m e - s h a r e "  c a n  b e  e i t h e r  a n  o w n e r s h i p  i n t e r e s t  in r e a l  p r o p e r t y  
or m e r e l y  a r i g h t  to o c c u p y  a

Sec. 1 o f  the b i l l  a.. vS 0 8 . 8 8 . 1 1 1 ,  p e r t a i n i n g  to
•Real E s t a t e  C o m m i s s i o n  r e g u l a t i o n s .  Jr g i v e s  the R e a l  E s t a t e  
C o m m i s s i o n  t h e  a u t h o r i t y  to r e g u l a t e  r e g i s t r a t i o n  of t i m e - s h a r e s  
as r e q u i r e d  u n d e r  A S  4 5 . 5 0 . 6 3 0  a b o v e .  R e g i s t r a t i o n  m u s t  i n c l u d e  
the w r i t t e n  d i s c l o s u r e  s t a t e m e n t  r e q u i r e d  u n d e r  A S  4 5 . 5 0 . 6 3 5  a n d  
the n a m e  o f  t h e  l i c e n s e d  r e a l  e s t a t e  b r o k e r  to b e  u s e d .  A  
r e a s o n a b l e  r e g i s t r a t i o n  f e e  is r e q u i r e d .  T h i s  s e c t i o n  a l s o  
c l a r i f i e s  t h a t  t h e  R e a l  E s t a t e  C o m m i s s i o n  h a s  g e n e r a l  a u t h o r i t y  
to a d o p t  r e g u l a t i o n s  n e c e s s a r y  to c a r r y  o u t  the p u r p o s e s  o f  the 
s t a t u t e  it a d m i n i s t e r s ,  A S  0 8 . 8 3 .

Sec. 2 o f  t h e  b i l l  a m e n d s  A S  0 8 . 8 8 . 4 5 5  to p r o v i d e  f o r  a 
s u p p l e m e n t a l  s u r e t y  f u n d  f e e  o r  a s u p p l e m e n t a l  b o n d  f r o m  r e a l  
e s t a t e  b r o k e r s  o r  s a l e s p e r s o n s  w h o  m a r k e t  t i m e - s h a r e s .  T h e  
p u r p o s e  o f  t h i s  p r o v i s i o n  is to e n a b l e  the R e a l  E s t a t e  S u r e t y  
F u n d  to r e s p o n d  to c l a i m s  b y  t i m e - s h a r e  p u r c h a s e r s  w i t h o u t  
d e p l e t i n g  f u n d s  n e e d e d  to p r o t e c t  o t h e r  c l a i m a n t s . .

Sec. 3 o f  t h e  b i l l  a m e n d s  A S  0 8 . 8 8 . 4 7 5  to a u t h o r i s e  t h e  
R e a l  E s t a t e  C o m m i s s i o n  to a d j u s t  t h e  R e a l  E s t a t e  S u r e t y  F u n d ’s 
m a x i m u m  l i a b i l i t y  w h e n  s u p p l e m e n t a l  f e e s  h a v e  b e e n  p a i d  in 
c o n n e c t i o n  w i t h  t i m e - s h a r e s .  C u r r e n t l y  t h e  m a x i m u m  l i a b i l i t y  is 
s e t  b y  s t a t u t e  at S 5 0 . 0 0 0  f o r  a n y  o n e  b r o k e r  o r  s a l e s p e r s o n ;  t h i s  
p r o v i s i o n  w o u l d  a u t h o r i z e  t h e  C o m m i s s i o n  to i n c r e a s e  t h e  l i m i t  in 
r e s p o n s e  to s u p p l e m e n t a l  f e e s  o r  b o n d s  u n d e r  A S  O S . 8 8 . 4 55( b )  
a b o v e .

Sec. 5 o f  t h e  b i l l  p r o v i d e s  t h a t  the R e a l  E s t a t e  
C o m m i s s i o n ' s  a u t h o r i t y  to a d o p t  r e g u l a t i o n s  u n d e r  A S  0 8 . 8 8 . 1 1 1 ( c )  
a b o v e  w i l l  t a k e  e f f e c t  i m m e d i a t e l y .

Sec. 6 o f  t h e  b i l l  p r o v i d e s  t h a t  t h e  r e m a i n d e r  o f  the 
b i l l ' s  p r o v i s i o n s  w i l l  t a k e  e f f e c t  J a n u a r y  1, 1986.

- 2 -



I NT RO DUCTION OF BILLS ( H o u s e )( c o n t ' d )

Aggravation 
of Sentencing 
(death/injury 
to fetus)

Real Estate 
Commission 
(time share 
programs & 
regulations)

page 185

HB 136 (cont'd)

dividend to the campaign financing fund. Larger amounts could be 

donated if the applicant so stated. A candidate for governor, 

lieutenant governor, or the state legislature could apply for a 
campaign grant from the fund.

In order for a candidate to receive a grant from the fund the 
candidate would first have to file a statement with the Alaska 
Public Offices Commission (APOC) promising to limit campaign 
expenditures, and have already received contributions for the 
campaign of at least 10 percent of the spending limit. APOC would 
then match amounts the candidate has raised at the time of 
application, not in excess of 10 percent of the spending limit 
established for tv>-' specified office.

Limits spending for gubernatorial and lieutenant governor 
candidates to $500,000; state senate to $75,000; and state house to 
$35,000. Candidates would not be allowed to rescind an agreement, 
and candidates who makes or permit's his campaign treasurer to 
exceed agreed ipon limits would be guilty of a misdemeanor (a 
drafting error appears in this section, so it is not clear whether 
it would be simply a misdemeanor or a class of misdemeanor).

Amends AS 43.20.013 (Individual Tax Credits) to state that an 
individual is "...entitled to a tax credit not to exceed a total of 
$100 ..." for donations to political campaigns and adds language 
allowing the credit for donations to the campaign financing fund.

Does not provide for an effective date (takes effect 90 days after 
Governor signs bill).

Introduced January 28 and referred to State Affairs, Judiciary, 
then Finance.

HOUSE BILL NO. 137, by Rep. Binkley. Adds a new factor to 

those which may be considered by the sentencing court and 
which may aggravate a presumptive term. The new paragraph 
allows consideration if the "(27) defendant's conduct during 
the commission of the offense resulted in the death or : ious
physical injury of an embryo or fetus being carried by the victim." 
No effective date (takes effect 90 days after Governor signs bill).

Introduced January 28 and referred to Judiciary.

HOUSE BILL NO. 138, by the Rules Committee by Request of t v  

Governor. Gives Real Estate Commission authority to estab­
lish regulations for time-sharing programs for residential pro­
perty, and clarifies the Commission's authority to adopt iegu- 
lations (see Governor .. message). Varying effective dates.

Introduced January 28 and referred to Labor & Commerce, Judiciary 
and Finance.

In his letter transmitting the bill to the House, Governor 
Sheffield stated:
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HB 138 (cont'd)

page 186

Under the authority of art. Ill, sec. 18, of the Alaska 
Constitution, I an transmitting a bill relating to the sale 
of time-share programs for use, occupancy, or possession of 
residential property. The bill also clarifies the Real 
Estate C o a m i s s i o n ' s  authority to a d o p t  regulations 
necessary for administration of the entire real estate 
chaptor.

The most cocoon time-share offer is to sell tc individuals, 
for a one- to two-week period, the use of a vacation "home" 
in a popular vacation spot. For example, a person would 
"own" a period of two weeks of time in an apartment on the 
beach in Hawaii.

The bill has several main components: a time-share offered
for sale in Alaska must be registered with tho Real Estate 
Commission and sold through a real estate broker or sales­
person licensed in the state; certain disclosures must be 
made to potential purchasers by a time-sharo offerer: 
un f a i r  me t h o d s  of competition and deceptive acts or 
practices in tho sale of tioe-sharos are prohibited: a 
time-share purchaser has 10 aays to cancel a time-share 
purchase contract if the purchaser has not inspected t.-.e 
time-share unit before purchase; enforcement powers are 
granted the attorney general; and authorization to b r i m  a 
private action ls specified for individuals.

In addition, the commission is empowered to set by regula­
tion additional foes for registration of these timo-snares, 
including supplemental bond payments tc the real estate 
surety fund to allow adequate compensation to victims of 
time-share sales fraud. Supplemental payments tu the 
surety fund 'rero considered necessary to ensure that c..ese 
large projects did not jeplete the rest of the surety 
fund.

Finally, the bill clarifies the Real Estate Commission's 
authority to adopt regulations necessary to carry cut the 
purposes of AS 08.88, relating to real estate.

A detailed discussion follows:

The main thrust of the bill is contained in sec. 4. That 
section of the bill requires the Real Estate Commission to 
set up registration requirements for all time-shares 
offered in the state regardless of whether the property is 
located in the state. Specific registration requirements 
would be adoptee by the Real Estate Commission. In 
addition, a time-share offer made in this state must bo 
made through a real estate broker or salesnersor. licensee 
in Alaska. The effect of this requirement would be to give 
purchasers of tine-shan b recourse to the veal estate 
surety fund (AS 08.88.450 - 08.38.500) for misrepresen­
tation by a real estate broker, associate real estate 
broker, or real estate salesperson.

These p r o v i s i o n s  would offer the p e o p l e  of Alaska 
protection against an outside entity that opens an office 
in this state or holds sales presentations in a hotel suite 
to sell time-shares located outside the state. Requiring 
time-share sales to be made by an agent licensed in this 
state would disco u r a g e  "fly-by-night" or fraudulent 
operations because the local brokers would be cautious 
about risking their licenses or exposure to claims by 
dissatisfied purchasers. Thus, brokers would have the 
incentive to screen, and refuse to serve as agents for, 
risky time-share concerns. The definition of "offeror" in 
new AS 45.50.660(6) exempts from the requirements of AS 
45.50.630 —  45.50.660 an individual who is re-selling his 
or her own interest in a tine-share program.

The bill requires registration with tho Real Estate Com­
mission. Some time-shares actually are interests in real 
property, others are just agreements to use a time-share 
unit. The bill world require registration of all 
time-share offers to be made in the state, whether the 
offeror sells an interest in real property or merely a 
cont r a c t u a l  right to use residental property. This 
registration requirement should not be burdensome to the 
c o m m i s s i o n  as it is not anticipated tha t  numerous 
time-shares will ba marketed in the state. Fees charged 
should offset any cost of the registration. Under new AS 
08.88.111(b)(1), in sec. 1 of the bill, the commission will 
set the registration fee.

#
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The bill requires persons selling time-shares to disclose 
in writing significant facts about the offer to potential 
purchasers. The written disclosure statement must be filed 
w i t h  t h e  R e a l  E s t a t e  C o m m i s s i o n  as part of the 
registration. In other states, disclosure requirements 
have helped to prevent sales pitches that suggest that the 
time-share is an "investment," and helped cure other abuses 
such as the failure to inform the purchaser of the total 
cost of the tiae-share over the full term >. * the 
tine-share. Adequate written disclosure enables a conr laer 
to make an informed purchase decision. While there ir soae 
evidence that purchasers in high-pressure sales situations 
do not fully read disclosure statecents, the provision of 
written disclosures coupled with the cancellation period al­
lows a purchaser the opportunity to carefully consider a 
time-share purchase.

Another significant portion of the bill makes it clear that 
deceptive acts or practices in the sale of time-shares are 
violations of tha Unfair Trade Practices and Consumer 
Protection Act. Experience in other states (e.g., Hawaii, 
Florida, Colorado, Arizona) where time-shares have been 
marketed aggressively for some years shows that many 
p u rch ase rs are induced to attend sales presentations 
through deceptive promises of prizes or awards, and are 
unable to resist the fast sales pitch. The tine-share 
industry itself criticizes this type of sales approach and 
suggests that sales should be geared to persons who want to 
p u r c h a s e  t i m e - s h a r e s  for the features of the units 
themselves and as a hedge against future inflation in 
vacation costs. The consumer protection section of the 
Department of Law has received inquiries and complaints 
from persons induced to believe that they would win a car 
or color television if they attended a sales presentation 
only to actually receive a cheap set of luggage as their 
"prize."

Perhaps the most important provision in the bill is the one 
Tor a "cooling-off" period for a purchaser to cancel the 
time-share purchase. Other states have enacted cooling-off 
periods ranging from 3 to 15 days. A cancellation period 
will allow a purchaser more time to fully review written 
materials, consult an attorney, accountant, or other pro­
fessional, and investigate representations made during the 
time-share presentation. If the purchaser has inspected 
tho unit, a 3-day cancellation period is allowed. A 
greater cancellation period, 10 days, is allowed if a pur­
chaser had no opportunity to inspect the time-share unit 
before purchase. Escrow of purchaser deposits until after 
the cancellation period has expired assures that the pur­
chaser will receive a refund of any payments made if the 
purchaser decides to cancel.

Enforcement powers identical to the enforcement powers in 
the Consumer Protection Act (AS 45.50.495 —  45.50.521) are 
granted to tho attorney general by this bill.

A private cause of action i:i specifically set out in the 
bill, providing that for violations of this bill the pur­
chaser may void the sale. H- sever, if the purchaser has 
received some value, such as u/ing the time-share unit for 
a period of time, tha \’lue of that use would be deducted 
from a../ am o u n t  the purchasr c could recover. The 
customer's cause of action under this bill would be in 
addition to all other remedies presently available.

Sections 1, 2, and 3 of the bill contain provisions
allowing the Real Estate Commission to set, by regulation, 
special fees for the registration of time-share offerings. 
The fees m ay  include supplemental payments by the 
time-share offeror, through its real estate broker or 
licensed salesperson, to the real estate surety fund. 
Se c t i c n  4 amend', the statute that sets the maximum 
l i a b i l i t y  of the surety fund for any one broker or 
salesperson at $50,000 so that if a supplemental bond fee 
for h i g h e r  liability has been filed by a time-share 
offeror, the consuming public could file claims up to the 
higher maximum liability amount of the bond fees. The 
commission will be authorized to establish, by regulation, 
a schedule of adequate suppleme .Lai payments to the surety 
fund to protect the public and t. a integrity of the fund.

In p r e p a r i n g  this bill, other state agencies —  the 
division of banking, securities and corporations in the 
Department of Commerce and Economic Development, and the 
Real Estate Commission —  were consulted. Legislation from 
many states, as well as the national Timesharing Council's
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Mod e l  T i m e s h a r e  Act and Exchange Program Act, were 
r e v i e w e d .  D i s c u s s i o n s  w e r e  h eld w i t h  i n d u s t r y  
representatives. Federal Trade Commission attorneys, and 
with assistant attorneys general from otner states. The 
time-share industry has recognized the need for reasonable 
regulation of the industry and it is not anticipated that 
there will be any significant industry opposition to this 
bill.

HOUSE BILL NO. 139. by the Rules Committee by Request of the 
Governor. Would establish a separate method of administering 
certain grants to municipalities, named recipients, and unin­
corporated communities.

Introduced January 28 and referred to Community & Regional Affairs 
and Finance.

In his letter transmitting the bill to the House, Governor 
Sheffield stated:

Under the authority of art. Ill, sec. 18, of the Alaska 
Constitution, I am transmitting a bill relating to the 
a d m i n i s t r a t i o n  of c e r t a i n  grants p a s s e d  by the 
legislature.

The bill was requested by the Department of Administration 
to provide specific authority to establish a separate 
method of administering certain grants to municipalities 
under AS 37.05.315, named recipients under AS 37.05.316, 
and to unincorporated communities under AS 37.05.317.
Under current procedures, all grants are administered by 
tne Department of Administration in the same manner as 
professional services contracts. Vhe nature of a grant is 
more often akin to a unilateral contract than a bilateral 
contract. This difference warrants the adoption of a body 
of administrative law that sets out the ground rules under 
which the grants will be expended. Certainly, this dis­
tinction between a grant and a contract can only be imple­
mented if the department has the power to provide for ade­
quate safeguards to assure that grantees and the state 
operate in the public interest.

This bill reverses the provisions of AS 37.05.318, to 
permit the creation of safeguards through the adoption of 
administrative regulations. Under easting law, ths 
tion of regulations to interpret and make specif ' the 
grant statutes is prohibited. I know that r.ar.y nemb-.r^ of 
the legislature are becoming increasingly alarmed at tho 
lack of responsiveness of grantees to expeditiously accom­
plish the intent of the legislature. This bi.i offers a i 
opportunity for a change that will result in the specjy 
accomplishment of legislatively assigned purposes of grant 
appropriations.

HOUSE BILL NO. 140. by the Rules Committee by Request of the 
Governor. Confirms and clarifies that teleconferencing is a 
legal means for increasing public access and input to government 
bodies (see Governor's message). Mo effective date (takes effect 
90 days after Governor signs bill).

Introduced January 28 and referred to the House Special Committee 
on Telecommunications, Judiciary and Finance.

In his letter transmitting the bill to the House, Governor 
Sheffield stated:

Under tho authority of art 'II, sec. 18, of the Alaska Con­
stitution, I am transmitting a bill relating to tho use of 
teleconferencing for meetings and hearings held under the
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The Honorable Ben Grussendorf 
Speaker of the House 
Alaska State Legislature 
Pouch V
Juneau, AK 99811

Dear Representative Grussendorf:

Under the authority of art. Ill, sec. 18, of the Alaska 
Constitution, I am transmitting a bill relating to the sale 
of time-share programs for use, occupancy, or possession of 
residential property. The bill also clarifies the Real 
Estate Commission's authority to adopt regulations necessary 
for administration of the entire real estate chapter.

The most common time-share offer is to srll to individuals, 
for a one- to two-week period, the use ot a vacation "home" 
in a popular vacation spot. For example, a person would 
"own" a period of two weeks of time in an apartment on the 
beach in Hawaii.

The bill has several main components: a time-share offered
for sale in Alaska must be registered with the Real Estate 
Commission and sold through a real estate broker or sales­
person licensed in the state; certain disclosures must be 
made to potential purchasers by a time-share offeror; unfair 
methods of competition and deceptive acts or practices in 
the sale of time-shares are prohibited; a time-share purcha­
ser has 10 days to cancel a time-share purchase contract if 
the purchaser has not inspected the time-share unit before 
purchase; enforcement powers are granted the attorney 
general; and authorization to bring a private action is 
specified for individuals.

In addition, the commission is empowered to set by regula­
tion additional fees for registration of these time-shares, 
including supplemental bond payments to the real estate 
surety fund to allow adequate compensation to victims of 
time-share sales fraud. Supplemental payments to the surety 
fund were considered necessary to ens re that
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th^se large projects did not deplete the rest of the sure­
ty fund.

Finally, the bill clarifies the Real Estate Commission's 
authority to adopt regulations necessary to carry out the 
purposes of AS 08.88, relating to real estate.

A detailed discussion follows:

The main thrust of the bill is contained in sec. 4. That 
section of the bill requires the Real Estate Commission to 
set up registration requirements for all time-shares of­
fered in the state regardless of whether the property is 
located in the state. Specific registration requirements 
would be adopted by the Real Estate Commission. In addi­
tion, a time-share offer made in this state must be made 
through a real estate broker or salesperson licensed in 
Alaska. The effect of this requirement would be to give 
purchasers of time-shares recourse to the real estate 
surety fund (AS 08.88.450 —  08.38.500) for misrepresenta­
tion by a real estate broker, associate real estate brok­
er, or real estate salesperson.

These provisions would offer the people of Alaska protec­
tion against an outside entity that opens an office in 
this state or holds sales presentations in a hotel suite 
to sell time-shares located outside the state. Requiring 
time-share sales to be made by an agent licensed in this 
state would discourage "fly-by-night" or fraudulent op­
erations because the local brokers would be cautious about 
risking their licenses or exposure to claims by dissat­
isfied purchasers. Thus, brokers would have the incentive 
to screen, and refuse to serve as agents for, risky time­
share concerns. The definition of "offeror" in new 
AS 45.50.660(6) exempts from the requirements of 
AS 45.50.630 —  45.50.660 an individual who is re-selling 
his or her own interest in a time-share program.

The bill requires registration with the Real Estate Com­
mission. Some time-shares actually are interests in real 
property, others are just agreements to use a time-share 
unit. The bill would require registration of all time­
share offers to be made in the state, whether the offeror 
sells an interest in real property or merely a contractual 
right tc use residental property. This registration re­
quirement should not be burdensome to the commission as it 
is not anticipated that numerous time-shares will be mar­
keted in the state. Fees charged should offset any cost



of the registration. Under new AS 08.88.111(b)(1), in 
sec. 1 of the bill, the commission will set the registra­
tion fee.

The bill requires persons selling time-shares to disclose 
in writing significant facts about the offer to potential 
purchasers. The written disclosure statement must be 
filed with the Real Estate Commission as part of the reg­
istration. In other states, disclosure requirements have 
helped to prevent sales pitches that suggest that the
time-share is an "investment," and helped cure other
abuses such as the failure to inform the purchaser of the
total cost of the time-share over the full term of the
time-share. Adequate written disclosure enables a con­
sumer to make an informed purchase decision. While there 
is some evidence that purchasers in high-pressure sales 
situations do not fully read disclosure statements, the
provision of written disclosures coupled with the cancel­
lation period allows a purchaser the opportunity to care­
fully consider a time-share purchase.

Another significant portion of the bill makes it clear 
that deceptive acts or practices in the sale of time- 
shares are violations of the Unfair Trade Practices and 
Consumer Protection Act. Experience in other states 
(e.g., Hawaii, Florida, Colorado, Arizona) where time- 
shares have been marketed aggressively for some years 
shows that many purchasers are induced to attend sales 
presentations through deceptive promises of prizes or 
awards, and are unable to resist the fast sales pitch.
The time-share industry itself criticizes this type of 
sales approach and suggests that sales should be geared to 
persons who want to purchase time-shares for the features 
of the units themselves and as a hedge against future in­
flation in vacation costs. The consumer protection sec­
tion of the Department of Law has received inquiries and
complaints from persons induced to believe that they would 
win a car or color television if they attended a sales 
presentation only to actually receive a cheap set of lug­
gage as their "prize."

Perhaps the most important provision in the bill is the
one for a "cooling-off" period for a purchaser to cancel 
the time-share' purchase. Other states have enacted cool­
ing-off periods ranging from 3 to 15 days. A cancellation 
period will allow a purchaser more time to fully review
written materials, consult an attorney, accountant, or 
other professional, and investigate representations made



during the time-share presentation. If the purchaser has 
inspected the unit, a 3-day cancellation period is al­
lowed. A greater cancellation period, 10 days, is allowed 
if a purchaser had no opportunity to inspect the time­
share unit before purchase. Escrow of purchaser deposits 
until after the cancellation period has expired assures 
that the purchaser will receive a refund of any payments 
made if the purchaser decides to cancel.

Enforcement powers identical to the enforcement powers in 
the Consumer Protection Act (AS 45.50.495 —  45.50.521)
are granted to the attorney general by this bill.

A private cause of action is specifically set out in the 
bill, providing that for violations of this bill the pur­
chaser may void the sale. However, if the purchaser has 
received some value, such as using the time-share unit for 
a period of time, the value of that use would be deducted 
from any amount the purchaser could recover. The custom­
er's cause of action under this bill would be in addition 
to all. other remedies presently available.

Sections 1, 2, and 3 of the bill contain provisions allow­
ing the Real Estate Commission to set, by regulation, spe­
cial fees for the registration of time-share offerings. 
The fees may include supplemental payments by the time­
share offeror, through its real estate broker or licensed 
salesperson, to the real estate surety fund. Section 4 
amends the statute that sets the maximum liability of the 
surety fund for any one broker or salesperson at $50,000 
so that if a supplemental bond fee for higher liability 
has been filed by a time-share offeror, the consuming pub­
lic could file claims up to the higher maximum liability 
amount of the bond fees. The commission will be author­
ized to establish, by regulation, a schedule of adequate 
supplemental payments to the surety fund to protect the 
public and the integrity of the fund.

In preparing this bill, other state agencies —  the divi­
sion of banking, securitj.es and corporations in the De­
partment of Commerce and Economic Development, and the 
Real Estate Commission —  were consulted. Legislation 
from many states, as well as the National Timesharing 
Council's Model Timeshare Act and Exchange Program Act, 
were reviewed. Discussions were held with industry rep­
resentatives, Federal Trade Commission attorneys, and with 
assistant attorneys general from other states. The time­
share industry has recognized the need for reasonable
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regulation of the industry and it is not anticipated that 
there will be any significant industry opposition to this

Sincerely,

Bill Sheffield 
Governor
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,i,«. i,iii will require chat time share projects be registered with the
conunission. This will produce recordkeeping and review tasks. The 
commission will need an examiner to review, approve and issue notices of 
registration. This position will be a range 12, examiner.

There wi.ll be limited travel for training, seminars or conferences 
regarding the regulation of time shares.

The other expenses are the normt1 expenses that are associated with most 
positions except that this position will have a particularly high long 
distance phone bill. Most time shares are in other states. There will 
be a great deal of inter-state phone traffic - both incoming and outgoing.

The equipment costs are furniture and equipment to set up the position 
and are first year costs only.

The position will be funded from the general fund. It is anticipated 
that the cost of the bill (position) will be recovered almost completely 
- in the form of registration fees paid by the developers or sellers.

This assumption is subject to error to the degree that more or less
projects that we estimate will be will be interested in selling in
Alaska.

  A n a l y x l H

Projected Revenues

Original Registration $500 per project
Renewal (biennial) $100 per project
1906 100 Original Registrations $50,000

1987 100 Original Registrations $50,000
1988 100 Renewals $20,000

80 New Registrations $40,000
1989 100 Renewals $20,000

80 New Registrations $40,000
1990 120 New Registrations $60,000
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Request for New Position cont.

particularly high long distance phone bill. Most time shares are
in other states. There will be a great deal of inter-state phone
traffic - both incoming and outgoing. The equipment costs are
furni- ture and equipment to set up the position and are first vear 
costs only.

1/09W113084A
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REQUEST ' \  0  •
Bill/Resolution No.: jpfa !  Tifr 
T i t l e re l ating to time-share. 

p r o g r a m . .. of r e s i d e n t i a l  property. . 
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Fiscal Note 
Analysis

Decembe r  3 1 ,  1 9 8 4

This bill attempts to regulate the sale or offer of "time 
share" programs in the state. Typically, time share projects are 
located in areas outside Alaska, such as Hawaii or Mexico. The 
department has experienced a growing . umber of complaints 
involving misrepresentations in either the promise of promotional 
incentives or in the value actually offered by the time share, 
the bill provides that a time share offered in Alaska must be 
registered with the Real Estate Commission and sold through a 
real estate agent licensed in the state; certain disclosures must 
be made to potential purchasers by a time share offerer; unfair 
methods of competition and deceptive acts or practices in the 
sale of time shares are prohibited; a time share purchaser has 3 
days to cancel purchase contract if property is seen and 10 days 
if the property is unseen;; enforcement powers are granted the' 
attorney general; and authorization to bring a private action is 
specified for individuals.

Because of the screening process that would be caused by the 
requirement for registration of time share sales, and because of 
the requirement that time shares be sold only by state licensed 
real estate agents, and the provision to authorize private action 
for individual t , the department does not foresee any significant 
increase in enforcement activity. Consequently, there will not 
be a fiscal impact on the department's operations.

The Real Estate Commission w i l l  experience some fiscal 
impact in implementing and administering the registration 
requirements under this bill. The commission is empowered, 
however, to adopt regulations requiring payment of registration 
fees for time share sales to offset the cost of registration.



MEMORANDUM State of Alaska
T O K a t i e  Wallen

Legislative Liaison 
Dept, of Commerce

and Economic Development

f r o m :  james L. Magowan /

Executive Director ^

Alaska Real Estate Commission

d a t e  February 7, 1985

FILE NO: 

TELEPHONE NO:

SUBJECT: HB 138

The Real Estate Commission and the Consumer Protection Office have both 
received numerous inquiries, and complaints regarding time share sales. 
These complaints fall into several common categories.

1. High pressure sales techniques which rush people into signing 
agreements before they have thought out the transaction. People 
often "wake up" the next morning and find that at best they can
back out of the transaction and Lose their deposit.

HB 138 addresses this problem with a recission period, an escrow 
period for the deposit and the requirement that the units be

sold through a broker.

2. The property or amenities to it are misrepresented.

The misrepresentations range from simple misrepresentation of 

its condition or age to selling units in unbuilt projects. 
Sometimes projects are not complete and purchasers are not aware 
that there are not funds to complete the promised amenities and 

improvements.

These problems are addressed in several wavs in HB 138.

a) A broker is unlikely to risk losing a license by selling
something sight unseen. Even if this is done, the first 
complaint will alert the broker to the problem and probably 

stop further sales.

b) The registration can require accurate property status 
reporting. This will minimize false reports and the surety 
fund/bonding requirement will provide recovery when fraud is 
committed. The use of commercial "back-up" bonding helps to 
eliminate constant or repeated problems with the same 
developer because bonding agencies can deny bonds when claims 
are made against them. Also the bonding companies will 
impose their own checks or inspections on the property to 

protect themselves.

OOlAlRev 10/79)
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c) In many cases loses of less than $5,000 are not feasible for 
consumers to ’-ecover due to high legal costs to do so. Under 
this bill, the commission can make direct restitution to the 
consumers and in turn it can take consolidated action to 
recover from the bond. The practical effect should be that 
if a major loss occurs the bonding company will cooperate 
(negotiate) with the commission to minimize its inevitable 
loss and costs.

3. When consumers are cheated by "fly-by-night" operators, there is 
often no place for them to go for recovery. HB 138 addresses 

this with the registration requirement the broker requirement
and the surety/bond requirement.

There is often a feeling that "an owner" should not be required 
to use a broker. In most scams everyone involved is "an owner" 
when this claim helps them avoid the law. Having an exemption

such as this is a fiction. These projects are sold by teams,
not by individuals. An exemption would give fraudulent
operators a chance to come in and cheat people while legal 
processes are being initiated. When action is finally taken 
they leave and the damage is done.

The broker requirement is, therefore, essential to protect the 
public.

The registration requirement is tied closely to the broker 
requirement. The name of the broker is a part of the 
registration. This assures that the commission always has a 
licensee that can be contacted about a project being sold in 
Alaska. It should be noted that this is of major importance 
since most projects are located in other states.

HB 138 also provides a safe means of holding consumer deposits. 
In virtually all cases these will be in the broker's trust 
account. This will give the public maximum protection during 
the recission period.

The recission period gives serious purchasers a chance to think 
over the purchase and, more importantly, to go and examine the 
property before losing a deposit.

Unit costs for time shares are relatively low compared to 

residential housing. Aggregate costs, on the other hand, are 
very high. In one project that the Florida Real Estate 
Commission was involved with, the losses were in the 
neighborhood of $6,000,000. This is the reason that back-up 
bonding is required.
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The commission's activity in the regulation of time share sales 
is seen essentially as protecting the consumer through two 
mechanisms.

1. The involvement (mandatory) of a broker. This provides an 
element of stability and local oversight or control. It 

prevents the operation from being based totally outside c. 
Alaska.

2. The surety/bondirg requirement - This provides consumer 

recovery when an operation is net honest and fairly 

represented.

The other measures are support and back-up to these primary 
requirements.

This bill also "closes" a major loophole in much timeshare 
legislation. It defines a time share as anything that looks, 
smells, arts or tastes like one. Fraudulent, operators are adept 
at creating innovative forms of licenses, clubs, etc., to get 
around less inclusive definitions, thereby leaving regulators 
and injured public wringing their hands and looking at each 
other hopelessly after a loss occurs. This "A time share is a 
time share" approach does not hurt the honest developer who uses 
various ownership methods for reasons other than to avoid 
regulation and deceive the public.

This bill accomplishes a great deal of protection with a minimum 
of regulation and associated costs.

Our experience would support rewording of Section 45.50.640(d) 
(notice of cancellation). It would be recommended that notice 

to the broker or the broker and the offeror be required. Since 
the broker is holding the deposit, it would protect the deposit 

if the broker is notified. Otherwise an offeror might not tell 
the broker of the cancellation and gain possession of the 
deposit. This subjects both consumer and broker to possible 

loss and at best adds confusion to the process.

The commission had a brief encounter with "addressee only"

certified mail. It does not work well.

a) The letter carriers frequently do not deliver to addressee
only, in this case, notice has not been received.

b) When the addresee only instruction is followed, if the 

addressee is not in when the carrier happens to come by, the
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letter is not delivered. In many larger firms, this is a 

real problem when addressee only mail comes to the I ^er and 
the secretary cannot sign for it.

The commission found that the Administrative Procedure Act 
requirement for certified mail to the last registered address 
is most cffective and adequate. This gives us effective 
legal service snd puts responsibility for having broker or 
developer staff properly give notices to the broker or 
developer, on the hroker or developer.

It is a disservice to the consumer to have them lose, at 
least for a time, their deposit and then have to battle over 
whether or not the offeror was "notified".

There is a great increase in the number of inquires to the 
commission from time share developers who are interested in 
selling their units in Alaska. Alaska appears to have been 
identified as a major target for these sales in the next few 

years.

JLM/cw/0014E/59
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To: M i k e

From: R o g e r F e b r u a r y  7, 1985

HB 1A8:

There is no companion legislation in the Senate

There were no versions of this bill in previous years.

Linda O'Bannon, head of the Consumer Protection SEction of the Dept, of 
Law, will be here to testify in support of the bill.

There is no anticipated opposition to it; it should protect the 
consumers. Since the manufacturers of mobile homes are located out of 
state, it is unlikely they will be here to testify one way or the other. 
I could not locate a lobbyist for them in the lobbyist directory.

If anyone is curious about us approving transfers after the fact, this 
is a normal procedure in the administration. A transfer of 
responsibilities is tried out by the Governor's office, and then if it 
turns out there are problems or it is unsuccessful, thev don't have to 
pester the legislature with another transfer request to still another 
department or back to the original department; but the legislature still 
retains the final approval to prevent the Governor from grossly abusing 
his powers in the matter.

An interesting related legal question arises as to what happens in a 
case where an agency or section or office that is transferred (like this 
one) by an internal executive order but has not yet received approval by 
the legislature ends up in a law suit. Is the state liable? Which 
department would get sued? You might ask Linda about this, since they 
deal a lot with lawsuits and she is a lawyer.

The zero fiscal note doesn't mean there are no program expenses— they 
are simply in the on-going operating budget of the program in the Dept, 
of Law. You might want to ask how much she estimates that program is 
costing to run currently, and if there are any sizeable increases 
anticipated in the future; and also if there are any anticipated 
litigation expenses that would end up having this state lo.-.s money in a 
lawsuit or too many legal fees (she told me that the program costs about 
$800,000, but it saves about the same amount in consumer costs through 
the settlement of cases).



M E M O R A N D U M

TO: All Members, House Labor and Commerce Committee

FROM: Committee Staff

DATE: February 7, 1985

SURJECT: Overview, HB 148: Mobile Home Warranties

On Thursday, February 7, 1985, the House Lahor and Commerce 
Committee meets in Room 102 of the Capitol Building on House Bill 148: 
"An Act creating a private cause of action relating to mobile home 
warranties; and transferring enforcement of mobile warranties."

To understand the bill better, one should look at section 2 first. 

This bill transfers the responsibilities for the enforcement of the 
Mobile Homes Warranty Law from the Department of Commerce, Division of 
Weights and Measures, to the Department of Laxtf. The Dept, of C & ED 
does not have the administrative and legal mechanisms in place to easily 
enforce the law in this area, while the Consumer Protection Section in 
the Department of Law already has the procedures set up to hold 
hearings, investigate, and go to court, since they are already 
processing other consumer complaints, including mobile home complaints 
that fall outside the Warranty Act.

In actuality, this transfer of responsibility and activity for 
enforcement took place over 18 months ago, and appears to be working 
successfully, so the legislature is being asked in thJs bill to give 
authorization to that transfer. The transfer was initiated in 1.983 in a 
Legislative Budget and Audit report that recommended it take place; and 
so a support position was transferred on an RSA to do this.

After 18 months of work, the Consumer Protection Section of the 
Department of Law is .iust now getting a thorough grasp of the problems 
and needs in the area of mobile home warranties. Specifically, as the 

Governor’s transmittal letter points out, the Section is sometimes not 
able to pursue a formal action adequately, because of either limited 
resources or because the case appears to be weak legally. This gets 
into section 1 of the bill.

Under current law, the buyer has no further means of pursuing the 
matter through the state system and has to resort to a private suit in 
court. Since the manufacturers are located outside of the state, it is 
prohibitively expensive for a private citizen to pursue such a case.

This bill would give the buyer the extra recourse of recovering all 
or part of his losses by filing an action against the $25,000 bond that 
is required of all mobile home manufacturers in Alaska. Jf the court 
found in favor of the buyer, the money would be taken from the 
manufacturers bond, which the manufacturer would then have to replace in 
order to continue b Vng bonded so he could operate in Alaska. Without 
this option in place, the state is currently running t.ie risk of 
liability in a law suit.
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January 30, 1985

The Honorable Ben Grussendorf 
Speaker of the House 
Alaska State Lee* slature 
Pouch V
Juneau, AK 99811

Dear Representative Grussendorf:

Under the authority of art. Ill, sec. 18, of th i Alaska 
Constitution, I am transmitting a bill relating to mobile 
home warranties. This bill increases government efficiency 
in enforcement of mobile home warranties, and encourages 
private consumer self-help.

The bill has two main components: (1) the creation of a
private cause of action in a mobile home buyer against the 
manufacturer's bond, which AS 45.30.015 requires be posted 
with the state; and (2) a transfer of warranty enforcement 
authority from the Department of Commerce and Economic 
Development (DCED) to the Department of Law.

With regard to the first of the components, it is the un­
derstanding of both DCED and the Department of Law that, 
when the mobile home warranty statute, AS 45.30.011, took 
effect in 1980, a private buyer injured by a manufacturer 
who sold a defective home to a buyer in this state would be 
allowed to make a claim against the bond under AS 45.30.040. 
However, that statute only provided a procedure for the 
consumer to petition the state to take administrative action 
against the bond. Experience in the last few years has 
shown that a buyer may believe that he or she has a valid 
claim against the bond in a case in which the state enforc­
ing authority does not agree that administrative action is 
warranted. Providing a clear, private cause of action 
against the bond may relieve a burden on the government by 
reducing the number of administrative hearings, and insure 
that an individual can choose to enforce his or her own 
rights, whether or not a state agency agrees with the 
individual.

The second component of the bill is a transfer of the war­
ranty enforcement powers from DCED to the Department of Law. 
The April 1983 legislative audit of the division of measure-
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ment standards, DCED, studied this issue and recommended 
The Department [of Commerce and Economic 
Development] should seek legislation to 
transfer the mobile home warranty enforce­
ment program to the Consumer Protection 
Section of the Department of Law.

Both departments have agreed that this is a more efficient 
enforcement pattern, as the Department of Law, consumer 
protection section, already processes mobile home complaints 
that fall outside the warranty Act, as well as those that 
may duplicate warranty Act enforcement by DCED. In FY 84, 
DCED transferred the one mobile home investigator position 
to the Department of Law through a reimbursable services 
agreement.

The bill promotes government efficiency bv encouraging 
private self-help, rather than reliance on government. I 
feel that it will have the support of both industry and 
consumers. I urge your affirmative action on this measure.

Sincerely,

Bill Sheffield 
Governor
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F i s c a l  N o t e  
A n a l y s i s

Decem be r  1 0 ,  1 9 8 4

This bill creates a private cause of action relating to 
mobile home warranties, and transfers responsibility for 
enforcement of mobile home warranties from the Department of 
Commerce and Economic Development to the Department of Law. A 
1983 legislative audit report recommended transfer of the 
enforcement process to the Department of Law. The transfer of 
the existing mobile home warranty enforcement position, including 
funding, from the Department of Commerce and Economic Development 
to the Department of Law, was accomplished July 1, 1984. 
Consequently, enactment of this bill will not require additional 
funding nor will it cause a fiscal impact.
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SrCTIv 'AL ANALYSIS OF HF. 148: "An Act creating a private cause of
action relating to mobile home warranties; and transferring enforcement 
of mobile warranties," by Rules Committee at request of Governor; 
analysis by Committee Staff— February 7, 1985.

Section 1(a) A mobile home buyer may file an action upon the bond 
that is required in Alaskan law of all mobile home 

manufacturers, if the manufacturer fails to fulfill any 
of the warranty obligations that are listed in the 
statutes.

Since mobile home manufacturers are all headquartered out 
of state, the place where a legal action is filed is 
spelled out for greater clarity.

(b) The above new addition to the law does not exclude the 
buyer from also pursuing the problem legally through all 
other avenues currently available to him.

Section 2 Transfers the jurisdiction of all activity under Chapter 
30 (The Mobile Homes and Mobile Home Parks) from the 
Department of Commerce & ED to the Dept, of Law.


