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To: Representative Don Clocksin January 8th, 1986

From: R.L. Cole

Subject; Briefing Memo; National Conference of State Legisla—
tures; Denver Meeting on Insurance Availability and

Pricing, January 4th, 1986

Following is a summary transcript of the proceedings at the

meeting in Denver on Liability Insurance. Well over three
hundred people attended this meeting, 1including elected repre—
sentatives from virtually every State and Territory. Both

sides of the 1issue were eloquently represented. Most of the
workshops were in a debate format between a representative
from the "Tort Reform” school and .representative from either
the Trial Lawyers, an Insurance Commission or Consumer group,

I thought the Conference was well organized and substantive.

SUMMARY OF CONFERENCE PRESENTATIONS:
Presentor: David Chiluers, Commisioner of Insurance, Arizona

Main Points:

1. The Insurance Companies do in fact have a financial
problem.

2. Insureds are being asked to solve that financial problenm
with premium rate increases that are often unreasonable.

3. The insurance companies see the problem as one of an
"Oppressive™ Court system.

4. Some Insureds are pressing State Legislatures for relief

through restrictions on premium rate increases, lInsurance
companies ability to terminate coverage etc., and believe
that Insurance Companies have fabricated the problem.

5. 1989-1984 1Insurance Industry losses exceeded 5.5 Billion.

6. In 1985 Industry losses have already been 6.25 Billion
thru the first three quarters.Looks like there will be a
24% increase in premiums during the 4th quarter alone.

7. Rapidly increasing stock prices for Insurance Companies
will be a major factor in a turnaround.

or
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The Insurance Regulatory Information System indicates
that about one out of every six Insurance companies is
experiencing severe financial problems.( I think he meant
in the Stare of Arizona) He also expects more lInsurance
Company 1insolvencies.

This man made a point about watching out for the
wellbeing of "State Guaranty Funds™ that 1 didn"t

understand. Will try to clarify this point.
Between 79 and "04,the Insurance Ind?* iry practice of
"Cash ow Underwriting”™ was a form of gambling,that

obviof _y did not pay off either for the Insurance

Indusvj./ or consumers,in the longer run.

Insurance companies should not try to make their

underwriting losses with premium increases 1in one

year, which they are trying to do. (Witness the huge

increases 1in premium costs.)

Insurance company stock prices are going up rapidly,which

should help resolve the problem of shortage of

Capital,bring new interests into the market,create more

competition,and ultimately resolve the problem,except for

prices,which will probably not experience sharp decreases
any time socn.

Options for States to pursue include:

a. Arizona; Market Assistance Programs 1in the State
Insurance Office assist different types of
businesses to find insurance. In Arizona they found
that availability was not as broad a problem as they
had originally thought. They were able to find
insurance coverage for most classes of insureds,
including Day Care Centers. The private agents fell
down on the job 1in his opinion, by not working hard
enough to find coverage for their clients. This
program operates as if the State was it"s own
brokerage firm. They have a toll free number for
people to use to reach the State office for
information about the availability of coverage.
Similar programs are in place in New York for
Municipalities, and in California for Day Care
Centers.

Other nations 1include

Premium Tax Credits

Cancellation Legislation (as in Arizona) Which would

force companies to give 30 to 60 day notices before they

could cancel any 1insurance.

Legislation to enact restrictive definitions of "Unfair

Trade Practices"e.g.,lnsurance Companies not being able

to cut people off or raise premiums in the middle of the

premium year or without ample prior notice,etc.

Joint State Underwriting Authorities (e.g.California and

Arizona) requiring Insurance Companies to write certain

Noverages 1in one State if they want to do business in

another.

Assigned Risk Plans



Pooling ( e.g-California and Arizona pooling their
coverage for Schools and Municipalities)

Expansion of Risk Management Functions for all Political
Subdivisions to control exposure and losses.

Mediation and arbitration (1 think he meant for the
States to mediate and arbitrate between insureds and the
Insurance Companies on premiums,availability,levels of
coverage, etc.)

15. The Insurance companies see the current business downtown
as a "Window of Opportunity”™ for "serious”™ Tort Reform.
He is not sure this is the answer. Punitive Damages are
not a serious economic problem for the Insurance
Industry, The one area you might want to look at is
"Joint and Several Liability". He also said something
about "Courts of Claims"™, which 1 did not fully
understand. (Will try to clarify).

16. Lastly,he said,..."DON"T OVERREACT!™ Encourage your
Insurance Division to FULLY ANALYZE the situation of your
state before plunging ahead.

Presentor: James Cocoran; Superintendent of Insurance, State

of New York

Main Points:

Holding Companies,who are short term thinkers,are running
the Insurance Industry in the U.S.

IT you enacted the entire "Tort Reform"™ package be ng
demanded by the Insurance Industry,it wouldn®t solve the
problem!

Interest rates and "Cash Flow Underwriting” are the
reasons for the problem.

Insurance companies have NOT been "Constructive
Contributors”™ to the resolution of these problems.

Now we need new Capital in this business and State®s need
new powers to regulate the Industvy.

Insurance companies should get back to being Insurance
Companies. Holding Companies are milking off Insurance
profits to use for other purposes,thereby exacerbating
their Financial problems.

The States need expanded Data processing capability 1in
their Insurance offices in order to be able to ccilect
enough information to control Insurance Industry Unfair
Trade Practices and control rates In past years premiunm
rates often should have been raised,in order to forestall
Industry cashflow problems and avert the cancellations
and preciptious rate increase* we are currently

seeing. The Insurance Industry has NOT been helpful 1in
suggesting new regulatory tools to avert these problems
in the future.

"Tort Reform”™ should be looked at,but it is not a
solution to the problem.
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There needs to be expanded regulation of the Industry by
the States.

"Claims Made™ 1insurance forms are NOT a solution;they
increase the frequency of lawsuitsl

"Pooling™ mignt be a partial solution to the problem.It
will hurt the traditional Insurance Industry,because once
people get out of the traditional Insurance market,they
are not likely to return.Alternative markets WILL be
created by this crisis and it will change the face of the
American Insurance Industry.

IfT you establish Municipal Pools (Or Pools for any
Government entity for that matter),You have to be sure
that they are not subject to Political pressure and raked
off for appropriations for another purpose.lnsurance pool
dollars are not a substitute for Tax Revenues!!

This is not just another cycle in the Insurance market 1in
the U.S.,it is a "Sea change"

There are no quick solutions.

Use Assigned Risk Plans to solve yourAvailability
problems and let prices float.

There is NO CRISIS IN DAYCARE!!Ithe Insurance companies
are making money on Daycare coverage.

Coverage for Municipalities is also economically 0.K.,the
Insurance Companies are making on it..

There is NO JUSTIFICATION FOR CANCELLING whole lines of
Insurance,based on actuarial data.lnsurance Companies
need to go back to being underwriters of risk and (sic)
get out of the business of being "Money Managers™ (As
their first interest). |Insurance companies are getting
killed on the "Big Stuff" (Of losing billions on their
investments,not on Tort Claims)..

States must expand their Insurance Division powers and
capabilities.

Presentor: Thomas Chittenden: General Counsel and Vice
President; American Insurance Association, New York

Main Points:

1.

(See: the Industry®"s "White Paper™ 1in your folder for the
basic Industry view.)

Availability is a problem but "good beginnings"”have been
made in dealing with i1it.Please don®"t panic into
"Draconian Measures".(Legislatively)._"Panic Legislation
is Bad Legislation."”

The Insurance mechanism is only partly amenable to State
Legislative and Regulatory control.Qur system 1is
"Worldwide™.It is a "Free Market" system,involved 1in
International Finance.States can only get hold of the
"Front End"™ as States.

There is some truth to the charge that the Industry is
partly to blame for the current "crisis" because of
underpricing during the past few years.



5. "Tort Law" has become a "Social Insurance System"™,and one
that is beginning to DETER desirable conduct.A thorough
reexamination of the Tort Law system 1is
desirable. Excesses must be addressed now I!

6. I do not believe that the Tort Law system was the sole
cause of our current problem.(However) last year the
Industry had a pre-tax operating loss of 4 Billion and
the reinsurors losses were even higher.

7. These losses came about mainly because of cases like:
Jackson Township, New Jersey, where the courts ignored
the Pollution Exclusion in the Township ™ Insurance
policy.

Minnesota,1984;.. A sweeping "Little Superfund” law set up
presumptions (of Liability) regardless of causation.

8. American Society®"s expectations of Social Welfare and
Expanding Rights have frightened the reinsurance
Industry. A crisis would have occurred no matter
what. There have been increased costs for all forms of
Liability.

9. DO"S AND DON"TS:

Make sure you know about availability, use the "MAPS"
program.

Do not enact "Mandatory Coverage".

Take care that any mechanism you set up is temporary and
that premiums are adequate.

Do work with your Insurance Commissions on reasonable
regulations.e.g..constraints on non-renewals and
cancellations.

Enact a package of Tort Reforms to cut costs and
reestablish confidence;

Several Liability

Repeal Collateral Source

Limit Punitive Damages

Re-establish "Best Professional Practices”™ Defense

Put a ceiling on non-economic damages (e.g-Michigan and
Ohio)

20. Competition and Free markets will take care of the
current down "Cycle"_However,it may be that new tools can
be found to handle "excesses™(e.g.lnsurance regulations
to control underpricing).

11. Broader Implications of Tort Reform.Tort Law has a role
in shifting losses from the innocent to the
negligent. However it has been stretched into an

inefficient Social Welfare system.lt doesn"t give the
money to the victims.lt is neither fair nor
efficient.Study the Tort System. Support basic research
into how it actually works.

Presentor: William Titelman; Legislative Counsel;
Pennsylvania Trial Lawyers Association
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Points:

"Tort Reform™ will have no significant effect on
Liability Insurance costs for at least five years,if at
all_ It will not affect cases already in the Courts.
Pennsylvania in 1978,passed the most restrictive
Municipal Liability Law in the country,including a Cap on
awards, and the elimination of pre-judgement interest.The
passage of that law has had NO IMPACT ON COSTS in the
State of Pennsylvania.

The proposed "Tort Reforms™ are not even specific to the
problems faced by the Industry. The Industry wants

major, sweeping changes in the Tort Law system

instead. Passage of the Industry®s "Tort Law Reforms™
will not bring about the changes 1in Insurance
availability and affordability that your constituents
want.

The negligence system depends on fault.Liability 1is
defined narrowly_.No one wants to go back to the old days
on issues like product liability.

There has been no dramatic shift I\ Tort Law in recent
years, nor has there been a massive .ncrease 1in

lawsuits. (See:Titelman®s Paper)

Belanger, in the UCLA Law Review,did a study on the
presumed 1increase 1in Litiginous behavior on the part of
U.S. citizens and found that they sue on an average of
44/1000 (suits to citizens;don"t know time period),about
the same frequency as people in Australia ar.J England (and
other Western countries).

The American Bar Foundation did another study and found
no long term pattern of increased litigation 1in the
Federal Courts.

In Pennsylvania,the rate of increase in suits filed has
been about 1% year .For Personal Injury cases,there has
been no difference in the rate of filing since the
1970"s® Tort Law is an almost perfect mirror of the
evolving values of a society.

You should also look at a Rand study published in the
National Law Journal,November 11,1985,for evidence on the
rate of cases fTiled.

STATES NEED DATA before they leap into any changes either
in Tort Law or in Insurance Reguletion.DEMAND THE DATA.
There are more Dram Shop Cases being filed because Social
Values have changed.

The cost of paying Liability Claims has increased at
about the same rate as inflation.

The Pennsylvania Medical Society and Hospital Association
did a study on the cost of Medical Malpractice.They found
a pattern of cost increases that reflected both inflation
and "Pseudo-growth”,that was reflective of the "tails" of
Liability involving cases where negligence occured 1in
prior years,but where the cases were being filed in court
in later years.(This is a statistical phenomenon. Assume



for example that 100 cases of Medical Malpractice occur
in a given year._.It will take a number of years for those
cases to be filed in court.If 100 additional cases occur
in each subsequent year, the same pattern of filings
occurs. With the passage of each successive year the
number of filings increases because of the cumulative
effect of occurrences.Titelman®s paper includes a chart
that displays this phenomenon graphically.)

14. Lawyers don"t oppose Structured Settlements.The problenm
is in making them mandatory.Each settlement should be
tailored to the particular circumstances of the
individual case. The purpose of the ~Tort Refornm
Advocates™ version of "Structured Settlements™is "0 hurt
clients by cutting costs.

15. (Read Titelman®s paper on the Insurance Industry) The
Insurance Industry has come to act more like Investment
Bankers than Insurance Underwriters.Many Insurance
Executives are isolated from concepts of
Underwriting. They want to be Bankers, that is; Money
managers.

16. Why 1is this particular cycle worse? Because the U.S. no
longer controls the World Economy.Lloydls of London
reinsurance policy is affected by the international
monetary exchange rate.Since the exchange rates have
become more favorable (The Pound in relation to the
Dollar), their Reinsurance capacity for U.S.Insurance 1is
expected to rise by 40% this year alone.

17. States need to look at becoming reinsurors themselves;
Self Insurance;Pooling;and strengthening State Law on
Insurance Industry Accounting Practices and Reporting
Requirements, for answers to the problems of Availability
and Affordability.

Presentor: Gustave Shubert; Director; Institute for Civil
Justice; The Rand Corporation

Main Points:

1. The American Civil Justice System is a broker for a
multitude of needs.lt determines how the "Free Market"”
works in this country and interprets Societyls changing
values of justice in a multitude of ways.The Civil
Justice System has been ignored by researchers until very
recently.

2. There is a real crisis in Insurance Availability and
Affordability and we waited too long as a Society 1in
seeking solution.We run the risk of using a large
hammer, with little information,on a complicated problem.

3. The Civil Justice System has conflicting goals; Social
Justice, Victim®"s rights, Good Business practices, etc.,
Everyone is affected by the Civil Justice Systenm. There
are no MAGIC BULLETS that will resolve our problems.



The Rand Corporation Study of the American Civil Justice
System looked at three main areas:

OUTCOMES: Trends and Patterns

COSTS: What?Who?Distribution?

PROCESSES: Were they Understood? Were they Optimal? Did
they need Improvement?

Staff members from the Rand Corporation that worked on
this study are available to testify before State
Legislative Committees.

Since it was deemed impossible to evaluate the entire
American Civil Justice system we had to look for
Jurisdictions that were both willing to participate and
that had a Data System that had enough information to
allow evaluation to occur.No one had ever looked at the
Courts before in any systematic way.In most jurisdictions
there was no data on Juries (their composition,actions
taken and size of awards for example).

Most cf the data in our study is ta.cen from the Cook
County and San Fransiseo County Courts from 1959 to

1979. We are still gathering and analyzing it_.We also
have data from the entire State of California Civil Court
system from 1980 to 1985 and will be collecting that data
on an ongiorig basis.

There is no simple answer to the question of the impact
of juries on the size of awards.The Cook County and San
Fransiseo County jury data was similar:MEDIAN AWARDS
REMAINED FLAT OVER TWENTY YEARS.In Cook County the median
award was $ 8,000 ( Eight Thousand Dollars) and still
hasn®t changed.However, toward the middle of the period,
some awards got bigger.In the top ten percent of cases,
involving Medical Malpractice,Contracts and Suits against
Governments, the ratio of Plaintiff Wins increased fronm
1/4th to 1/3rd and the Dollar amount of awards went
up-The current ratio is about 50/50 Plaintiff/Defendant
Wins.

Also: There was an increase 1in the ratio of the dollar
amounts awarded as opposed to the dollar amounts claimed
in the initial suits,(That is;Juries tended to award
something closer to the amount requested than they had in
previous years) apparently partly because of the
application of "Pre-Judgement Interest"”.Rand has recently
advised the Illinois Legislature on the impact of
Pre-Judgement Interest in Illinois cases.

CIRCUMSTANCES affected the size of jury awards 1in the
Cook County Courts.Awards for Workplace Injuries were,on
the average,Three times as high as those for other
accidents.

RACIAL CHARACTERISTICS were also a key determinant in the
size of Jury awards.Minorities both win and/or pay less
frequently than others.They also receive/are assessed
less money than other cases.

There is little data yet available on the impact of
Punitive Damages on the size of jury awards 1in the study.
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We will soon be able to tell whether there was a
difference in the size of Jury awards by the size of the
Jury.(e.g. whether it was a six or twelve person jury)
We are also looking at the impact on Defendants,lnsurors
and Plaintiffs of "Joint and Several Liability",but that
data 1is not ready yet.
We should focus our attention on the Tort Law on where
the problems are:

Medical Malpractice

Contracts

Product Liability
COSTS:
Public Costs: It is estimated that the annual Tax Costs
of supporting the U.S. State and Federal (Civil ?) Courts
is about 2.2 Billion Dollars.
Private Costs: An example of Private Costs is Asbestos
Litigation.Assume that the typical case costs 95 Thousand
dollars.O0f that amount,35% goes to Defense Lawyers,Claims
Adjusters and Managers.26% goes to the Plaintiff"s
Lawyers,and about 29% goes to the Plaintiff.( 10%
apparently goes elsewhere)
There is a real inadequacy of resources going to the
Civil Justice system, especially in the area of Data
gathering and Information Systems.
There 1is a real 1imbalance in the ratio of Public and
private resources within the Legal Profession.Judges get
paid the least.
PROCESS;We found the process of the Civil Justice Systenm
to be characterized by congestion and delay.In L.A. it
takes 3-5 years to get to court.This drives up
costs, especially because of the application of
"Pre-Judgment Interest™.
There has been no "EXPLOSION™ of Litigation in the
jurisdictions we studied.The only increase in the number
of cases filed has been in proportion to the 1increase 1in
the sheer size of the population.Otherwise,the number of
cases filed is in the same proportion as during the era
of Wwill.
The number of Judges assigned to the Courts is probably
lass important than their Quality.
Organizational problems in the Courts may inhibit the
Court®"s productivity.
The real cause of the delays in the Courts 1is that the
COMPLEXITY of cases has radically increased,especially in
the areas of Civil Liberties,Product Liability and First
Amendment cases.The Courts haven®t been able yet to
adjust to the changes in complexity of cases.They should
split out the routine from the non-routine cases.Changes
in Docketing practices is one way to do this,which is
being implemented in California.
Rand has a manual available for the asking on "Mandatory
Judicial Arbitration"”,which is being tried in California,
Illinois, and New Jersey. In those States,people are
delighted with the systen.
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UNINTENDED CONSEQUENCES of the way our Courts now
function, 1include; the average Jury trial in State Courts
costs about $8000 . It takes up to five years to get to
trial.As a consequence many cases are not being tried at
all. An alternative 1is needed.

The System provides Compensation on an unfair,irrational
and arbitrary basis. For example in the current Asbestos
Litigation,there are Thousands of cases;Hundreds of
Thousands of man-years; and Millions of Dollars of costs.
In many cases, Plaintiffs have not even been injured;
there is no attempt being made at individualized

justice; the Rules are inconsistent; there 1is mass
processing of cases and an average of 20 Defense Firms
involved in each case. The System is not working vesy
well in this 1instance.

We have also done a study on the impact of "Tort Reform"”
on Medical Malpractice cases. We have found that the
impacts are: Fewer Filings; Cases are more likely to be
dismissed; Cases are more likely to be settled out of
Court; The probability of Victim Wins 1is lower; Awards to
Victims are lower. (Copy of this study 1is on it"s way)
The concepts of a simple civil jJjustice system and a
system that can compenstate for all injured parties are

incompatible. There are no easy answers to our Insurance
problems.
(Note: I have ordered copies of the Summaries of the Rand

Studies for us to use.They are in the mail.)

LUNCHEON DISCUSSION:

Presentor: Mavis A.Walters; Senior Vice President; Insurance

Services Office,Inc.; Washington,D.C.

Main Points:

1. Insurance Services Office Inc. is a technical services
that serves the Industry nationwide.

2. During the past year,the Insurance Industry in the U.S.
paid out $118 in Claims,for every $100 in premiums
collected. 1985 losses will be 1iven greater.

3. The "rate of return”™ for the Insurance Industry
nationwide 1in 1984 was only 1.7%.50 out Of 100 Insurance
Companies in 1984 experienced a negative return on net
worth.

4. There is an increase in investment Income to the

Insurance Industry this year as premium growth 1is up 21%
and stock prices are rising.However it is important to
note that Stock Prices ANTICIPATE better future results
rather than guarantee them!!



Inadequate past pricing was not the only cause (of
Insurance company financial problems) Many companies were
also wrong about their investment decisions and
anticipated returns.

In 1985, we anticipate losses Industrywide to be close to
13.6 Billion dollars.

We think that much of cur losses were due to Court
interpretations of Policy Language to cover incidents
that were never intended to be covered and Excessive
Consumer expectations of Litigation.

The Industry 1is introducing new "Claims Made"™ policy
forms designed to help solve the problem,by limiting
Liability coverage to the accual time perio"* paid for by
the premium.

(Note:This eliminates the "tail™ of Liability on a part
of the Insurance company 1in years subsequent to th exact
year for which the Insurance was purchased.There are
those that think this is a very poor idea in that it will
INCREASE the number of claims filed, and mean that people
will have to buy Iliability insurance in subsequent years
even though they may be out of their professional
practices or their businesses. For the time being the
concept has been rejected by the State of Alaska's
Insurance Division.) The Industry hopes that the new
form3 will be approved for most jurisdictions soon.

Presentor: Robert Hunter; President; National Insurance
Consumer Organization; Virginia

Main
1.

Points:

The Insurance Availability and Affordability "Crisis" we
are enduring now,is a standard, typical Insurance
economic cycle. The real rates of return for the
Industry for 1984 are more like 6% to 7%, rather than the
1.7% quoted by the Industry.

This year alora, the Industry has enjoyed a 25 Billion
dollar premium increase cash infusion into their

accounts. In addition, their stock prices are rising at
a rate twice as high as the Dow-Jones for stocks 1in
general. Wall street is not fooled by this short term
cyclical downturn. IT we wait for one more year, the

problem will solve itself and we won"t have to have
another meeting like this until 1995, whan the next cycle
occurs.

(On the matter of the appropriateness of lInsurance
companies as we know them today being able to satisfy

Society"s need for protection from risk): "Competition"”
will not help the Day Care Centers or the Nurse mid-wives
get Insurance at affordable rates. There have been 71%

premium increases for far less coverage in the recent
past for these and similar professions.



4. The 1984 number quoted by the Industry for their
profitability is a phony number._Ilt ignores Capital Gains
ana Income Tax Credits.

5. We may need Tort Reform,l don®"t know.But in the past when
we had to deal with issues like this we had data.(e.g. on
no-fault Auto Insurance).ln this instance we have to rely
on the Insurance Industry to provide the data to be
analyzed. However, they control the data and won®"t turn
loose of it. Without the data you can"t know what"s
happening.

6. The Insurance companies are offering NOTHING in return
for "Tort Reform"”.Further,you should ask them what would
happen if you passed their entire "Tort Reform™ package,
would your costs be reduced?

7. States need to upgrade -chair Insurance Departments
competence levels. There are a lot of unsubstantiated
assumptions being made about the setting of rates. They
are based in part on a lot of guesswork. We need an
institutionalized presence to challenge the insurance
industry. We need Public Advocates to participate in
insurance rate setting cases. We need annual reports
from the Industry that provide information in far more
detail than they now do.

8. IT you want to change laws, think about changing:

Anti-group laws

Anti-rebate laws

Re-insurance laws
Also: Move toward "Insurance Independence™: That 1is; get
out of depending on Lloyd"s of London and other foreign
exporters of re-insuranco.

Present-r: NCSL Film on "What Legislators netd to know about
Medic .1 Malpractice™. There 1is also a handbook available on
this topic. The film is available for loan for the asking.

Main Points:

1. The purpose of Medical Malpractice Insurance is to cover
Negligence and to provide victims relief for the costs of
Medical Care,Pain and Suffering and Impairment.

2. Between 1979 and 1983,there was a 71% increase 1in the
premiums for ObGyn®"s and Surgeons.However,there is no
uniformity in premium rates.A Policy that costs $1200 1in
Indiana costs $12500 in New York.

3. The criticisms of the System of Civ .1 Law as it relates
to Medical Malpractice are that:

The Courts are slow, costly and uni 1iir.

Only 1/3rd of premiums paid end up in the pockets of
injured parties.

Awards for Non-Economic damages 1is highly unpredictable.
Large settlements have often been overturned on appeal.
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Have we "terrorized"™ Doctors and Hospitals? Is the legal
system dictating medical judgement and practice? The
Tort system forces the Medics.l profession to practice
"Defensive Medicine™ at an estimated cost of 15 Billion a
year.

The rejoinder is that some of the increased service is
exactly what the Courts had in mind and intentionally
forced to occur with precedent setting awards and
settlements.

Some of the alternatives that have been tried to resolve
the Liability issues within the Medical Profession
Include:

"Non-Binding Arbitration”...._..... Inadequate Compensation?

"Binding Arbitration” . ... . ... ..... Inadequate Compensation?
Give up right to Jury
Trial

Some State Courts have
over turned.
"Caps on Pain and Suffering"...... No limits on actual
damages
Most cases already have
moderate P/S awards?
Will hurt victims on
exceptional cases?
"Collateral Source Rulel
"Structured Settlements™ .. . ........ Will cause higher admin.
costs?
The Insurance Company
gets the Interest ?
"Contingent Fees" ... .. .ooiiii..-. Makes Attys.work for hi
awards? Drives up Costs?
The basic data on malpractice incidences and awards 1is 1in
the hands of the Insurance companies.The States have
limited Insurance Company Reporting requirements.Make
them open up their data to you. YOU NEED THE DATA IN
ORDER TO MAKE AN INFORMED DECISION ABOUT THESE ISSUES.
A small number of individuals create most of the Medical
Malpractice claims. States should require that when
claims are filed against Doctors,that information goes
immediately to the Medical Examining Board, and that when
the Courts make a negative ruling on a Doctor, that the
Medical Examining Board review his/her license. States
should expand immunity for Medical Examining Board
members who review Licensure and for witnesses 1in
Licensure re-examination cases.
Lots of States set up "Pre-Trial Screening” systems in
the 1970°"s.A lot of those of same states have since
abolished them. In some jurisdictions,they®ve been
thrown out on Constitutional grounds.
The Organization of "Pre-Trial Screening” systems has
usually been set by Statute;staffed by Doctors and
Lawyers; Funded by the States thru the Court Systems;
with Compensation levels set by Statute for different
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kinds of occurences. (Look at the Indiana model for one
that > still functioning.)

States might want to look into establishing penalties for
Spurious Defenses! (No one"s yet doing it,but It"s an
intriguing idea.)

The Rand Corporation says that based on it"s study of the
impact of the California Medical Malpractice "Tort
Reforms™ that the Reforms did in fact reduce the number
of cases, the number of claims and the size and number of
awards. It is unclear however,at what cost to victinm
accessibility to the Courts.

Presentor: Josephine Dniscoll; Commissioner of Insurance;
State of Oregon.

Main

Points:

During t.ie period of "Cash Flow" underwriting 1in the
period from 1974 to 1979; premiums were too low and
Investments were poorly managed by the Insurance
Industry. Some of those companies have become 1insolvent
as a consequence.

Insurance Companies must return to (a primary mission) of
Underwriting Risk and raise their prices to cover actual
costs.

State regulators were not responsible enough during the
"Cash Flow" years. Regulators allowed prices for
premiums to remain too low for too long and (When the
downturn came) allowed consumers to get hurt with
precipitate price 1increases.

(Made a statement about "Scheduled Credit Limitation™
which 1 didn"t understand.)

Most Insurance Commissions have the power to Hold
Administrative Law hearings on rates but not the power to
change rates retroactively.

Should States have prior approval on rates? There are
those that believe that Competition 1is in the best
interest of the Consumer.

Insurance Companies should return to rates based
"Cost-based Pricing”™ and Risk Sharing.Rates should be
based on projected losses and supported by actual loss
experience of insureds. Regulators should be certain
that excessive profits are not allowed.

Regulators need to be able to control "Questionable
Business Practices”"™ on the part of the Industry
including; Mid-term Cancellations, Mid-term price
Increases, Mid-term Cuts in Coverage, Excessive Renewal
premiums and Unwarranted Withdrawal from various
Markets. Day Care Centers in Oregon were cancelled but
the actual claims did not support such an action by the
Industry.
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11.
12.

13.

There 1is a "Market Conduct”™ analysis of Insurance Company
behavior in the Western Zone of the U.S.,being Prepared
by the National Association of Insurance Commissions.
(We need a copy of this.)

There are companies that are trying to use the current
crisis to build profitability at the expense of
consumers. We should not allow Mid-term premium rate
increases and we should demand "Just Cause" for
non-renewals.

Liquor Liability Insurance is not available in Oregon.
Proposed Solutions:

Have Companies voluntarily form "Joint Underwriting
Associations” ( I*m not clear what this would do.)
There is a Program being established by the National
Association of Insurance Commissions (NAIC)and the
Insurance Service Organization (1SO) 1in Kansas City
Missouri, Which will be a National Clearinghouse for
information on unavailability of Insurance for all
markets.

The Trade Association Has agreed to assume the coverage
for the short term_.(Will check this to see if it means
they have agreed to pick up all risks until solutions are
forthcoming)

The Trade Association realizes they must be a part of the
short term solution.

Regulators are determining whether there are other
solutions.

Many States are considering adoption of "Claims Made™
Insurance forms and inclusion of Defense Costs (In the
Premium rates?) Costs to Insurors for Defense 1is very
high.

The Insurance Industry in the U.S. 1is at a crossroads.
Recovery cannot be realized by having the consumer bear
the entire cost. Insurance Department resources are
available to help solve these problems.

Presentor: Steve Korta; President; State Risk and Insurance
Managers Association

Main
1.

Poincs:

This presentation mainly has to do with how to handle the
States own Liability Insurance problems through Risk
Management.

In order to understand your States individualized Risk
posture, you"ll need to become a Risk Specialist to some
degree 1in ycu own right. Look at the Budgets, Size, and
Mission of your States Risk Management Division. Also
examine the organizational structure of it and others 1in
the other States.

DON"T BE FOOLED THAT YOU ARE SELF-INSURED IF YOU DON"T
HAVE ADEQUATE RESERVE FUNDS! (Which Alaska does NOT
have, they were taken for nther purposes in past years.)



4. There is no uniformity to the solutions States may adopt
to handle their own Risk Management problems. They will
depend upon your individual circumstances. You should
attempt zo figure out the best mix of self insurance and
commercial coverage to fit your own needs.

5. It is however important for you to structure your State"s
program so that agencies of State Governme® * are handled
by frequency of events within each agency. You should

find out where the Control Points are within your
particular Government.

6. In order to enhance your State®s Risk Management posture
you should examine the Powers and Duties of Your State
Insurance Commission, the possibility of Interstate
Compacts; Inter-state sharing of Risk,Interstate Self
Insurance and inter-state Regulatory and Informational
exchange,

7 This is a complicated issue and needs lots of study
before you make substantive changes.With Interstate
cooperation and Consultation, the National Conference of
State Legislatures might be a good lead agency to help
States resolve these problems.

8. This issue (of Insurance Availability and Affordability)
has all the elements of a good Political 1issue. Powerful
Interest groups are opposition to one another, Major
voting blocks need relief and there is Lots of Money
involved.

WRAP-UP SESSION:PANEL DISCUSSION: Representative Lee Daniels;
Illinois: Senator William Golden; Massachusets: Senator Dick
Posthumous; Michigan and Michael Bird, National Conference of
State Legislatures; Washington, D.C.

Presentor: Representative Lee Daniels

Main Points:

1. In April,1984 at the demand of 4000 Doctors, the Illinois
Legislature passed PA 84-0007, The "Medical Malpractice
Act™. More recently the Cook County Court has held it to

be unconstitutional and it is now waiting on expedited
appeal to the Illinois Supreme Court.
2. The Bill included:
Pre-Trial Screening Panels (Non-mandatory)
S**v Ttic-is against Losers who took c~ses to Court after
tr>J panels recommended that they not do so and then lost
tneir case in court.
Structured Verdicts
Itemized Verdicts
Collateral Source
Non-Involvement Certification
Allowance of some Countersuits
Contingent Fee Limitations (Trial Lawyers agreed to
this)



Banned Punitive Damages

Certification of Witnesses

A "Crackdown"™ on the regulation of Doctors (as a "Quid
pro Quo™.)

3. Some of our Tort Reform concerns were triggered by such
things as:

A pending eight million verdict against the City of
Chicago for an injury on a School Playground even tho the
Mother was present with the child but had wandered off
and was not properly supervising her child.

A California case in which a DWI offendor ran off the
road, hitting a man who was 1in telephone booth. The
Man in the booth sued and even the designer of the
Telephone Booth was held liable.

A case filed in Denver,in which a Son sued his Mother for
150K, for injuries received in an Auto accident when bis
mother was driving.

4. Higher Premiums have been put in place by the Insurance
Companies to protect profits.

5. If you go to a "Claims Made™ Insurance form,it means that
you can never drop your Insurance,evin if you leave your
practice or your business.

6. In the I1llinois Tort System,everybody wants to go to
Court in Cook County Circuit Court,as the verdicts are
generally far more generous to Plaintiffs in that
court, compared to those 1in surrounding Counties. We
need uniform rules for Jury Verdicts.

7. The Issues Are:

Reasonable Rate review
Risk Pooling
A decision on "Claims Made™ vs "Occurence Made™
Insurance forms.
The Number one public policy problem nationwide 1is the
Insurance Crisis.The principal questions are:
When should public access to the Courts be limited?
How should we regulate the Insurance Industry?

8. The Trial Bar must understand that there will be Tort
Reform.

The Insurance Industry must be more closely regulated.

Presentor: Sen. Wm. B. Golden; State of Massachusetts

Main Points:

1. We are dealing with two crises;one,that threatens to
destroy the Private Insurance market.One,that threatens
to destroy the Civil Justice System that protects
society.

2. The "real"™ crisis is that the Voluntary Insurance market

may not be able to continue to provide Insurance.

The "Unreal”crisis,is the series of unilateral decisions
made the Insurance Industry to drop lines of Insurance
and hurt Society. The Insurance Industry®"s attitude 1is
one of arrogance, 1irresponsibility and intransigience.



The causes of the "real"™ crisis are:

Unreasonable Societal expectations for a "Risk Free"”
Environment. We are extremely Litiginous.It 1is
fundamental to our value system. "Rights"” do not always
lead to "Remedies".

The Courts have become a Social Welfare System that run a
Lottery for the Deep Pockets.

Our system (Of Torts) puts good businesses on a par with
the real violators.

The solution is to re-examine our basic Tort assumptions,
but that alone will not solve the problem. There 1is no
single solution. It would help to bring basic Management
Technology to our Courts,to make them more efficient and
cut the costs of Litigation. Our Current Civil
Litigation System 1is inefficient and too costly.

(We also need to) review the Rules of Civil Procedure (lIn
order to curb 1inefficiencies and unecessary costs). For
example in one Asbestos case 75 Attorneys sat in the
courtroom for three days waiting to present five minutes
of material to the judge. The Rules are now deliberately
used for delay.

We need to Make maximum use of mediation in lieu of
litigation.

(Our Tort System) has encouraged Businesses to be
unproductive and inefficient. Avoidance of Liability has
taken precedence over Profitability (as the motive for
Management Decisions). These decisions rob society of
it"s Competitive Edge.

IfT businesses follow Good Management practices, they can
avoid Strict Liability and Limit Damages. We need to
provide (Legal) "Safe Havens™ for Business so they can do
this.

The Insurance Industry (On the other hand) has been
poorly managed. The current crisis is due to Price Wars
and the Ways 1insurance Companies are allowed to make a
profit. There has been very limited effort by the
Property and Casualty Insurance Industry to reduce losses
by performing Risk Management Analyses of their Insureds.
They don"t want to be Risk managers; they want to be
Money Managers! We need to have Insurance Companies to
certify Insureds for compliance with basic safety
standards and if the Insureds meet the Standards, they
should get lower premiums.

Public Policy-makers are being manipulated by

(Artificial) "Deadlines"” established by the Insurance
Companies. The Industry is putting a Gun at the head of
the Legislatures of this country to Maximize, not just
make, profits!

The answer may ultimately be to Self Insure and let the
Industry walk away.

OR-perhaps we should not let them walk away, but withhold
things they want, until they come around.



13. What is the value of keeping the (Existing) |Insurance
Industry? They have served Society well for hundreds of

years.
14. The industry owes it to Society to "Stay in".
15. If they "walk away",they®11l take the most profitable

lines with them.OR-maybe we"ll come to believe that we
don"t need them,we"ll do it with Government Subsidized
Insurance (and cut the Private Industry out of Property
and Casualty altogether.)

Presentor: Sen.Dick Posthumous; Assistant Majority Floor
Leader; State of Michigan.

Main Points:

1. In Michigan,the Senate Select Committee tried to look at
this issue from the point of view of Consumers and
Taxpayers.

2. (We found) that Michigan had the 48th.worst Insurance
environment in the Country.We were losing essential
services because of the Liability crisis,e.g.,0b.Gyn"s
were unable to practice and 50% of our Family Practi e
Physicians had to stop delivering babies. 50% of our
Bars were going "Bare™, and 38% of our State Highway
funds were going to pay the costs of Liability Suits.
Our Municipalities had suffered 200 to 400% rate
increases.

3. We tried to deal with these problems rationally. We
formed Subcommittees on: Malpractice; Government; and
Dram Shop. We held eighteen hearings around the State.
Those hearings were controversial and complicated.

4. We 1issued a Report, which we tried to make balanced. The
Doctors were not very happy and the Trial Lawyers were
not happy.

5. Despite the fact that the Insurance Industry created part
of the problem (We concluded) that we really did have a
Tort Reform problem. (Our evidence Included) that our

self-insured cities had the same problems as professions
and Businesses covered by private Property and Casualty
Insurors. The State of Michigan had the same problems.

6. (One problem we had was that there was) LITTLE DETAILED
DATA, thereby 1insuring that the debate was mostly

Political.

7. (Some of the things we recommended included):
For Municipalities; If Municipalities were less than 50%
responsible for a Tort Claim, then there was no "Joint
and Several Liability". IT Municipalites were more than
50% liable for a Tort Claim, then there was "Joint and
Several Liability". The Government liability issue was

the easiest to resolve because there w”s bi-partisan
support since every Government was affected, no matter
the political complexion of their Leadership.

8. Dram Shop was more difficult. What we did was to Limit
Non-Economic Losses and Require "Risk Reduction™ programs
of the Liquor Industry; including T.A.M."s programs.



10.

11.

We also made the penalties higher for Illegally Serving
Minors and Intoxicated persons.

We also made the penalties higher for Juveniles using
false 1 .D."s. (Indiana made similar changes 10 years
ago. Check experience.)

Medical Malpractice was the most difficult.There was a
perception on the part of the public that they were being
ripped off by a lot of rich Doctors.But the rich Doctors
were politically powerful and brought a lot of pressure
to bear on the issue. We tried to reduce "Frivolous
Suits™ by implementing Pre-Trial Screening Panels. We
established a 250K Cap jor non-economic damages, because
pain and Suffering awards were found to be arbitrary in
our State between th< different Court Jurisdictions.e.g.
Wayne County Courts were found to have average awards 38%
above the National average,while adjoining County Courts
gave awards that averaged 7% below the national average.
This was a very difficult area to resolve.lnjured parties
came before the Committees and presented their cases (in
the most heart-rending ways) and it was difficult to
change the Law.

State Legislators have got to realize that Tort Reform is
a necessity. Self Insurance 1is not the answer because
the Taxpayer will bear the costs.

This is a Very Controversial Issue. 10,000 Doctors demon—
strated on the steps of the Statehouse, the largest
demonstration we have had ;<ince the Vietnam War.

Presentor: Michael Bird; Staff Director for Government
Operations, Banking and Regulation; National Conference of
State Legislatures; Washington, D.C.

Main

Points:

Are Congress and the Federal Administration concerned
about this problem? Yes.
Can you rest peacefully? No.
Will Congress act in 1986? Yes.
Will they act swiftly? Probably not.
There are eleven Congressional Subcommittees holding
hearings on these problems around the country, 1including;
Commerce Committee
Small Business Committee
Congress 1is mostly concerned with:Long Haul Truckers;
Hazardous Waste;Nuclear Accidents and Day Care.
The "President™s Domestic Policy Council”™ has six
Committees at work on these problems including the areas
of Malpractice, Toxic Wastes, Vaccines, Product Liability
and Government Contractors.
The U.S. Justice Department is working on the Tort
problems of Municipalities and other Governments. (The
Justice Department has said that "The Tort System is out
of control™).
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12.
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14.

15.

Why is there Federal interest? Because they get the same
horror stories as you do.
There is an increasing Federal desire to assess how well
the States and the Insurance Industry are able to resolve
these problems!The Federal Government is frustrated by
(The State®"s and the Industry®s inability to produce
usable data).
The U.S,Senate 1is mainly interested in Tort Reform.
Federal Statutes contribute to the problem.
75% of Congress says, "This 1is a State problem"™.25% of
Congress thinks "Federal Intervention is Necessary".
Those percentages could change at any time,depending on
the pressure they feel.
The Congress is considering whether to act on:

Federal reinsurance

Revising the "McCarren-Ferguson Act"™ to establish

minimal federal standards for how the States regulate

the Insurance Industry.

Establishing a Standby Federal program for some

Insurance Lines.

Nationalizing "Product Liability"” (lnsurance? or

Responsibility?)

Taking over State Guaranty Funds

Taking over State Regulation of the Insurance Industry
Congress 1is particularly intersted in whether States are
unable to resolve these problems, .f Congress finds that
States are unable co bring about longterm solutions to
these problems (Look for) Congress to (at least) deal
with "Special Problems” and "Comprehensive Tort Reform™.
What might occur at the Federal level 1in the area of
Pollution? A "Superfund” to afford ample Liability
Insurance. (EPA is begining ?) to enforce pollution laws
strictly.
Congress has thus far been unable to pars:SB 51 or HB
2817 which establish a "Superfund” and "Federal
Reinsurance” (for some kinds of liability). They may act
to expedite the establishment of Self-Insurance poo 7s.
"Anything can happen,depending on the Political Pressures
Congress 1is exposed to during the near future."
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THE REVOLUTION IN THE MUNICIPAL LIABILITY INSURANCE MARKET;

Report of Municipal and Public Official Liability
Insurance Committee of the National Institute of
Municipal Law Officers
1985-86

1. HISTORICAL BACKGROUND;

The liability insurance industry, including the worldwide
reinsurance market which underwrites a major portion of the
liability coverage provided to both public and private insureds, is
experiencing unprecedented losses, characterized by some experts as
the worst financial crisis in the property/casualty industry in
history. Insurance experts suggest a myriad of causes, many of
“hich contributed directly to the present crisis and many of which
are better explained as insurance industry excuses. The purpose of
this report is to provide city attorneys with a better understanding
of how the problem developed, the factors which contributed, the
insurance industry's response and, most importantly, where cities
should fook for a solution,

A few statistics will put the problem in real perspective:
ITr?ettgrgsuraasntcetwéndustr has Iot?]t mtohre tth?nl $|34tb|”|t0hn
prevmus twenty rysgrsilearpsore an fhe total 1ost ih e

Accordin

M. Best Company, in . 1984 the liabilit
msurancg mdustry lost @? iy ¥1

billion compared wit
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Among some of the more significant factors that contributed,

least In

earnings of $2.5 billion in 193 SThls Is the first
annual” loss for the liability surance Industry
since 1906.

As. of April 3, 1985  the a&ualt facultative
reinsurance capacity in the United States decreased
$100.5 million.

Wausau Insuranc% Compangy lost  $102 million in the
first nipe months 1984 and 1ts surplus reserves
decreased by $163 m||I|on

Century  Insurance Comgpany lost $11.2 million in the
first six months of

ARMCO Insurance Group lost $44 million in the first
four months of 1984.

In December 1983, American Express éowner of Flremens
Fund Insurance Company ann?unce It WOlfl grB
earnings 3/ percent” from [0o82 hecause of a $23
million shortr a|| In reserves,

The |ndustry ex erienced éjnder\gntmgg es of $785.5
mll‘lon , comPare on in 1981,

com Ined loss, and expense rt|o reached
105.5% f earned premium.

FACTORS CONTRIBUTING TO THE CRISES

at

part, to the present liability insurance crisis are the

following:

A continuation of the traditional relationship between
primary and excess reinsurers

A}]S|gnjf|cant increase in the number of competitors in
e reinsurance market and a corresponding decrease In
Its sophistication

Increased com et|t|on In the gnmar |n3Lir nce market
due a correspondin %re ation and a
resultlng develop ent of cash flow underwriting

A de ve,lo[o Bg de|C|encr¥ Jn the compilation of sound
actu ﬁna Ja accompanied by a corre pondmg_ increase
In volume and complexity of claims and litigation

2
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Unsound underwriting practices
Increases litigation and attendant expenses

In short, the crisis developed as follows. In the past few
years, because of high interest rates, insurance companies have
invested their premiums and recovered handsome profits, thereby
subsidizing the ever-increasing claim losses  that were >*ing
experienced. While interest rates hovered near 20% a few years ago,
the insurance industry began to engage in what is known as "cash
flow underwriting" — the practice of selling insurance coverages at
cut-rate prices with the intent of making up on reinvestments. This
phenomenon  brought  unknowledgeable  (and in  many instances
unscrupulous) participants into both the primary insurance market
(the portion of the industry that actually writes insurance
policies), and into the reinsurance market (the portion of the
industry that underwrites primary carriers through reinsurance
treaties). When a company writes a large liability policy,
particularly to an insured perceived as high-risk, the carrier turns
to larger companies for reinsurance underwriting assistance.

When the recent fall in interest rates occurred, companies were
left without the anticipated investment income to subsidize claim
loses.  They were then in a position of having inadequate premiums
and high-risk policies. At the same time, the reinsurance market
(led by influencial companies such as Lloyd's of London) curtailed
their reinsurance treaties. The net result: The insurance industry
simply lost the capacity to underwrite high-risk policies. Once the



reinsurance capacity was lost and interest rates had fallen, the
industry had placed itself in the intenable position of holding
anticipated incurred losses which far exceeded foreseeable income.

3. THE INDUSTRY'S RESPONSE.

Not unexpectedly, the insurance industry has taken numerous
steps to reduce its losses; losses that are a direct result of
negative cash flow underwriting and unsound investment practices of
the industry itself. The major changes which are making place are:

(A) Cancellation of major exposure clients

(B) Restriction of new business

(C) Reduction of coverages

(D) Increase in premiums

(E) Curtailment of underwriting of High-Risk Business
(F)

F) Selective underwriting criteria,

all of which are indicative of the industry's tradition of no-risk
to its stockholders philosophy. Each of these responses is analyzed
separately below,

A, CANCELLATION OF MAJOR EXPOSURES.
A number of insurers have stopped underwriting municipal
liability coverage completely. Some of the major ones are:

Aetna Casualt Suret Home Indemnit
Ameralcan Geneyraf‘ ) ldeal Mutual y
Cherokee _ INA/CIGNA
Canadian Indemnity St. Paul



8?ren&asséouthwest Fire 6
Guaranty National

Others have temporarily discontinued writing municipal liability
insurance.  For example, Colonial Penn has cancelled scores of
municipal policies and only temporarily extended policies for the
states of Colorado, New Mexico and Wyoming.  Utica National
Insurance Group has announced that it is cancelling all local
government policies, leaving 229 New York cities seeking new
coverage. Forum Insurance, one of the major underwriters of public
official and police professional liability coverages, has resumed
underwriting after a three-month layoff, but with the maximum limits
for new business reduced to $2 n.-llion and a maximum of $ million
on renewals (Note: Forum will not write coverage for cities with
budgets over $50 million or cities with populations of 200,000 or
more). Contra, Calvert Insurance  Company has now  resumed
underwriting municipal liability after a six-month layoff, but it
limits police professional liability to $1 million.

Municipalities are not the only entities that the industry has
targetedfor cancellation.Others include the airline industry,
professionals, including doctors and accountants, and industries
which are likely targets of products liability lawsuits. Day-care
centers have become a high risk business because of sexual abuse
cases. Liquor stores have been denied liability coverages because
they now may beliable for death and injury caused by drunken

customers.



Because of the rapid and continuing rise in cancellations, the
National Association of Insurance Commissioners received outcries of
"unfair and deceptive trade practices” by insurers. The Commission
has established new guidelines relating to midterm cancellations of
coverage, providing that insurers wishing to cancel should do so
only at the expiration of the policy itself, or alternatively,
should provide for other reinsurance. The new gquidelines also
provide that at least thirty days advance notice be given for
non-renewals of policies in order to allow the insured to seek
alternate coverages.

B.  RESTRICTION OF NEW BUSINESS

A second response by t'we industry has been to simply refuse to
underwrite new business. This, coupled with the withdrawal of the
major municipal liability carriers from the market, has posed
further unforeseen and uncontrollable difficulties for
municipalities seeking liability coverage. At the same time that
primary carriers are withdrawingrapidly from this and other
markets, the reinsurers who have rapid'y proliferated the market in
recent years are "renegotiating" their treaties with the few primary
carriers still in the business of providing municipal liability
coverage. As a result, the companies which are willing to write
municipal liability coverage often are unable to do so because of
inadequate reserves and unavailable reinsurance capacity.



C. REDUCTION OF COVERAGES.

A third by-product of the present insurance crisis is that the
Insurance Services Office (ISO), the entity which provides form
policies for the commercial insurance industry, has developed a new
comprehensive general liability (C.G.L.) policy which significantly
diminishes protection to the insured in a number of respects. For
example, the revised form deletes pollution coverage, which
historically was included but with a "sudden and accidental"
limitation. However, due to recent developments in case law,2 the
industry has chosen to completely withdraw from writing pollution
coverage of any sort.

The new ISO form further modifies existing comprehensive general
liability forms by including defense costs within aggregate limits.
Due to the ever increasing costs of litigation, including defense

costs within the aggregate [limits will significantly diminish
indemnification  afforded  under  primary coverages.4 As a
consequence, umbrella coverages will likely become even more

expensive. ISO is also considering an optional endorsement to
provide for the sharing of legal costs by the insured.

The new ISO form will also change “occurrence" coverage to
"claims made" coverage because of the industry's experience with
litigation arising out of coverages for ashestos, DFS, radiation,
agent orange, and other "long tail" risks. Much of the burden is
being passed to those perceived as high risk insured, such as
municipalities. If coverages change from occurrence to claims-made



format, incidents that were previously insured (because they
occurred during tiie policy period), will oftentimes be uninsured
unless a claim has actually been made against the insured during the
coverage period.

The new ISO CGL form will also contain an extended reporting
period restriction whereby claims made more than sixty days after
the policy expiration will not be covered unless the insured
purchases an "unlimited extended reporting period," for which the
premium will approximate 200% of the premium for the prior policy
year. Thus, unless the buyer renews his coverage with carrier X, he
will be compelled to purchase the extended reporting period coverage
at up to 200% additional cost. If, on the other hand, carrier X
chooses to cancel or non-renew or if the buyer seeks coverage from
carrier Y, a 200% premium will be required to keep the extended
coverage.

D. INCREASE IN PREMIUMS.

One predictable response of the industry has been to pass on the
cost of the industry's underwriting mistakes through increased
premiums to those perceived as high-risk insureds. No direct link
need exist Dbetween actual looses and high premiums: a mere
perception by the industry that the particular insured falls into a
high-risk category pr “des the industry with sufficient basis for
escalating premiums, regardless of actual experience.4

At the same time as they increase premiums, insurers are also

8



demanding higher deductibles, higher self-insuicd retentions and
stricter reporting requirements.

E.  CURTAIL UNDERWRITING OF HIGH-RISK COVERAGES.

Since the beginning of 1985, a number of insurers have totally
curtailed underwriting liability coverages for public entities and
others continue to withdraw from the market. As of August, 1985,
twelve major carriers have stopped writing coverage: all within the
last two year?. The stated reasons for the growing reluctance to
insure political entities: fear of growing losses resulting from
the erosion of governmental immunity by the courts. Insurers also
express an aversion to competitive bidding, arguing that they are
unable to win .enewals if another insurer underprices them. Third,
reinsurers are refusing public entity risks, thereby forcing the
primary insurers to underwrite more of the exposure themselves, Lf
they have the financial capacity, or to refuse to write the GNTrage
if they do not.

F.  SELECTIVE UNDERWRITING CRITERIA.

Another industry response has been to develop underwriting
criteria by: limiting the scope, amount and duration of coverages;
establishing overlapping population and budgetary restrictions on
the entities that they will insure; demanding higher deductibles and
self-insured retentions; adding new “standard" exclusions; and
rewriting cover ges to conform with the new ISO "claims made" C.G.L.



forms (discussed above).

4, LONG-TERM SOLUTIONS.

In light of the revolution occurring in the municipal liability
insurance market, cities must immediately look to other options,
such as self-insurance, pooling, or purchase of commercial coverage
with  higher deductibles. If the third option (purchase c'f
commercial coverage with higher deductibles) is chosen, the insured
must establish sound budgetary restrictions to provide revenue
necessary to counteract the reduction of coverages because of the
new ISO exclusions.

It is suggested that larger cities may be able to survive the
crisis in the insurance industry by solely self-insuring (which is
in effect, "uninsuring"), but small municipalities can ill afford
the inherent risks of doing so. A large judgment can place a small
city in such financial straits that it is forced to either increase
taxes, issue bonds, or file a petition for bankruptcy. The recent
experiences of cities such as South Tucson, Arizona, Pawpaw, West
Virginia, Grays Lake, [Illinois, Bay St. Louis and Mound Bayou,
Mississippi, Jackson Township, New Jersey, Troy, Michigan, and
Wapanucka, Oklahoma, to name only a few, are illustrative of the
significant risk that small cities now face.

However, for those small cities, self-insurance pooling is
becoming an increasingly attractive alternative.  The cost of
coverages is often significantly less than s coverage on the

10



traditional insurance market am' the coverage itself is much broader
and much better adapted in most instances to the risks which a small
municipality is attempting to insure.  However, a caveat s in
order.  Self-insurance pools can easily fall into the same trap
where the insurance industrypresentlyfinds itself. Most
self-insurance pools buy reinsurance through the same market that
has recently retrenched.  They are often involved in similar
investment practice that has brought the insurance industry to its
knees. Third, they are becoming increasingly aware of the need to
restrict their coverages the same as the industry has done via its
ISO  formrevisions.  Another alternative is the purchase of
commercial insurance coverage with significantly higher deductibies
than in the past,

3y proposing a higher deductible, a municipality sends a message
to potential underwriters that it is both aware of the increasing
exposures and willing to underwrite a larger portion itself. A
comprehensive risk management program which identifies significant
risks, establishes methods fortheir reduction and explores
alternatives Dby which those that are likely to occur are financed
will make a municipality a much more attractive insured.

Regardless of which alternative is chosen, long-range risk
management and litigation cost control practices must become
standard procedure. With the continued proliferation of Ilitigation
of all sorts, municipalities will continue to be target defendants,
and thus perceived as "high-risk" insureds. Therefore, it is safe

11



to assume that even after the insurance industry has stablized it
will continue to respond to municipalities in the same manner as it
has to the present crisis.

Best Management Insurance Reports (March, 1983)
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ARTICLE 2 ACTIONS AGAINST PUBLIC ENTITIES OR PUBLIC EMPLOYEES

Lates 1384, Ch. 485, 8 2 substituted ™"Actions against Public Entities or
Public Employees"/or "Actions against the State on Contract or for Negli-
gence" as the heading for this article.

ocﬁanﬁnﬁog& %?Iuswe 0C e for as-
%éng eors £ a0ency U 1

9 12-820. Definitions

In this article, unless the context otherwise requires:

1. “Employee" includes an officer, employee or servant, whether or not compensated
or part time, who is authorized to perform any act or service, except that employee does
not include an independent contractor. Employc-c indiHes noncoinpcnsated members of
advisory boards appointed as prowded by law.

2. "Injury" means death, injury to a person, damage to or loss of property or any
other injury that a person may suffer that would be actionable if inflicted by a private
person.

3. "Maintenance" means the establishment or continuation in existence of facilities,
hi ?hways roads, streets, bridges or rights-of-way by a public entity and does not mean or
refer to ordinary repair or upkeep.

4, "Prisoner" means a person incarcerated while awaiting sentence or while serving a
sentence imposed by a court of law.
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COURTS AND CIVIL PROCEEDINGS § 12-820.02

5. "Public employee" means an employee of a public entity.
6. "Public entity” includes this state and ary political subdivision of this state.
7. "State" means th|s state and any state agency, board, commission or department.
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§ 12-820.01."Absolute immunity

"A A rPubhc entity shall not  liable for acts and omissions of its employees
constituti

1. The exercise of a judicial ¢ legislative function; or

2. The exermse of an administrative function involving the determination of fundamen-
tal governmental policy.

R. The determination of a fundamental governmental policy involves the exercise of
discretion and shall include, but IS not limitéd to:

f01 A determination of whether to seek or whether to provide the resources necessary

) The purchase of equipment,

) The construction or maintenance of facilities,
) The hiring of personnel, or

) The provision of governmental services.

2. A determination of whether and how to spend existing resources, including those
allocated for equipment, facilities and personnel.

3. The I|ceni982 andzgsgulatwn of any profession or occupation.

I
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9 12-820.02. Qualified immunity
Unless a public employee acting within the scope of his emplolyment intended_ to cause
injury or was grossly negligent, neither a public entity nor a publfic employee is liable for:
1. The failure to make an arrest or the failure to retain an arrested person in custody.
2. Aninjury caused by an escaping or escaped prisoner.

3. An injury resulting from the probation, parole, furlough or release from confine-
ment of a prisoner or from the terms and conditions of his probation, parole, furlough or
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release from confinement or from the revocation of his probation, parole, furlough or
release from confinement.

4. An injury caused by a prisoner to any other prisoner.

5. The issuance of or failure to revoke or suspend an¥ permit, license, certificate
approval, order or similar authorization for which absolute ‘immunity is not provided
pursuant to § 12-820.01.

6. The failure to discover violations of any provision of law requiring inspections of
property other than property owned by the public entity in question.

Added by Laws 1954, Ch. 285, &3.
islati intent of L Suites «<>191(0),
l9ﬁ2,r éﬁg%@}/es&ur%ﬁoﬁgg No?ig f%[lowalwa CJt.S.2 0%fficer )and Public Employees 8§ 206
5 12-520. 0 cVo.
CJ.S. States 55 207, 29.

Librarcy References,
Officers and Public Employees «=»116.

9 12-820.03. Affirmative defenses

Neither a public entity nor a public employee is liable for an injury;

1. Arising out of a plan or design for_construction or maintenance ef or improvement
to highways, roads, streets, bridges, or rights-of-way if the plan or design is prepared in
conformance with generally accepted engineering Or design standards in effect at the
time of the preparation of the plan of design, provided, however, that reasonably
adequate Warn_m? shall he given as to any unreasonably dangerous hazards which would
allow the public To take suitable precautions.

2. Whicl s attributable lo the fault of a person, other than a public employee, driving
a motor vehicle while the p.rson was under the Influence of intoxicating liquor. Th'S
paragraph does not apply to persons who_are not passengers or to minors who are
passengers riding in or upon the motor vehicle.

Added by Laws 1984, Ch. 285, 5 3.

For legislative purpose and intent of laws 1981 Reviser's Note;
884 Ch. 285 see Historical Note following Eursuant to authont)f of 541-1304.02 the
9 12-820. subsection dqunnatlo of "A." was omitted as a

carrection of a manifest clerical error.

§ 12-820.04. Punitive and exemplary damages; immunity

. Neither a public entity nor a public employee acting within the scope of his employment
is liable for punitive or"exemplary damages.

Added bv Laws 1981, Ch. 285, 5 3.
r legislative purpese and intent of Laws
19@8, C%g 285, s& ?stor?ceﬂ Note fo]lowamg

§ 12-820.

9 12-820.05. Other immunities

A. Except as specifically provided in this article, this article shall not lie construed to
affect, alter or otherwise "modify any other rules of tort immunity regarding public
entities and public officers as developed at common law and as established under the
statutes and the constitution of this stale.

B. A public entity is not ljable for losses tliac arise ouf of and are directly attributable
to an act or omission determined by a court to be a criminal felon, | a public employee
unless the public entity knew of the public. employee's propensity for that action. This
subsection. does not apply to acts or omissions arising out of the operation or use of a
motor vehicle.

Added by Laws 1984, Ch. 285. § 3,

For legislative purpose and intent of Laws

é% 85:39 285, sé)e Eﬁstor?czﬂ Note fo'lowamg

COURTS A

S8 1

A Perec
claims in thi
Rule 4(D) wi
filed within
be maintain*
the otherwi:
neglect, and
claimant’s
employee ah,
assessed in t

B.. Notwi
a claim withi

C. A dalr
deemed denie
denial in wri!

D. A chi.
excluded fro:
malpractice r.

1Sed%/n P+

Source:
V.

. orr}
NS
s

i
0 uh”Puga"q'ﬁ#&é‘

M
e
urisdiction” 4.

2 ’\k%)nst&%non




e edings

Udough or

certificate,
>t provided

potions 0f
W

i,V -

yex « 206

provement
spared in

ect at the
reasonanly

lich would
T

ee, drivin

mjr. hi

I Who are

?fﬂl% L

npluymenl

IEtrued tO

g public
ur?dgr the

tributable
employee
iun.  This

use of a

+COURTS AND CIVIL PROCEEDINGS SR

6 12-821. Authorization of claim against public entity or public employee; definition

A, "Persona who have claims against a public entity or public employee shall file such
claims in the same manner as that prescribed in the Arizona Rules ot Civil Procedure,
*Rule 4(D) within twelve months after the cause of action accrues. Any claim which is not
filed within twelve months after the cause of action accrues is barred and no action may
. be maintained except upon a _showmq_of_ excusable ne_glect if the action is brought within
 the otherwwe_apRIlcable period of Timitations, provided that if there is no excusable
neglect, and if the absence of excusable neglect is because of the conduct of the
claimant's attorney, then the action shall proceed, and the public entity and public

employee shall have a right of indemnity against the claimant's attorney for any liability
assessed in the action.

B.. Notwithstanding subsection A, a minor or an insane or incompetent person may file
a claim within twelve months after the disability ceases.

G A claim against a public entity or public employee filed pursuant to thi3 section is
deemed denied sixty days after the filing of the claim Unless the claimant is advised of the
denial in writing beforé the expiration 0f sixty days.

, D. A claim for medical malpractice under chaPt_er 5.1, article 1 of this title 1 is
excluded from the provisions of thus section as no claim is necessary to bring a medical
malpractice action.

. E. . For the purposes of this section “excusable neglect" means reasonable and foresee-
able neglect or inadvertence.

0y Lawr 199,
13ection 12561 ct seg}

Source;
Ton
S T |7he |
g B e
%9%2;%39 %. A ﬁ))[lo\L/ﬁ“ﬁS
1984 Reviser's Note: _
TR it e

~ Notes of Decisions o ”?
e o
;;Ntt%] r@?g&?& Oefendants irI\h\é\{mﬁlgu : ﬁ%
2 Constryct!-n and a?glication _ 'eocq‘é)ll 8[ laJse HELIRISA T

Notl n(])(r:'xl fUEE I uers rI ntation i Jlrge'u%fv:‘ic%ﬁrstg?u alenglgs %ﬁ
WA T




Si

yi

JF1y

isli?
jfcSii

ﬁo%e 6%21 COURTS AND CIVIL PROCEEDINGS
% & nﬁgx\l{% ?&E{gﬁr IosaEH Ofri% ? Wf:rad Zag‘@ﬁ"@ éﬁ%ﬁ% aCIPl}?Faahaw
% a’%é@l% %% [Sx%ww T mlovwng |t 0 anyJo

oug
10
165 e act ISbalrOn .v2 ateROAr
é%\;f{ ?bo r]§821 g %e Bé#%‘ 'iz. g?P
sat ore g a
9 12-322. Service of summons; change of venue

A. Service of summons in an action authorized in § 12-821 shall be made pursuant to
Arizona Rules of Civil Procedure, Rule 4(D).

B. In an action agai.ist this state upon written demand of the attorney general, made

at or Dbeforethe timeof answerln% served upon the opposing party arid filed with the
courtwhere the action is pending, the place of trial of any suchactior shallbe changed Lo

Marlco a coun

Formery51282y4 Reree s § 12422 and urenc by Lavs 1994 Ch 26 §7

I QI R R

9 12-823. Judgment for plaintiff, amount; interest and costs

If judgment is rendered fo- the plaintiff, it shall be for the amount actually dug from
the public ent|t¥ to the plalntlff with Iegal interest thereon from the time thé obligation
accrued and with court cost

Formerly § 12-825. RenurrberedasS 12823 and amended by Laws 1984, Ch 285,58,

oG vty s 5 e O )

§9 12-821, 12-825. Renumbered as 89 12-822 and 12-823

9 12-826. Report ofjudgments to legislature by governor; puyment
A, The governor shall report to the legislature at each session Judgments rendered
against thestate, and not theretol'ore reported.

B. The director of the de?artment of administration shall draw_ his warrant upon the
state treasury for payment o theﬁudgment upon ?resentatlon to him of an authenticated
copy of the judgment'together with the approval of the judgment by the attorney general.

C. The director of the department of administration shall not draw the warrant until
an appropriation therefor is made by the legislature.
Amended by Laws 1P53, Ch 98, § 13.

.. ARTICLE 8. MATERNITY AND PATERNITY PROCEEDINGS

9 12-843. Persons who may originate proceedings

Proceedings to establish the maternity or paternity of a child or children and to compel
support under this article may be commenced by any of the following:

1. The mother.
78
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STATK GOVERNMENT §11-621
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9 11-621. Purchase of insurance; coverage: limitations; exclusions
rest 0f section effective Juuuir// 1+, s ..

_ A, The department of atiministraiiun shall obtain insurance against loss, o the extent
it is determined necessary and in the best interests of the state a-, provided in subsection
C of this section, on the following:

L All state owned buildings, including those of the universities, but excluding build
mgs of community colleges, whether financed in whole ..r in part by state monies and in
¥y ich the slate has an insurable interest as determined by the department of administra-
jon.

2. Contents in any buildings owned, leased or rented, in whole or in part, by or lo the
stale and reported t0 the department of administration.

3. The state and it; departments, arqen_cles, hoards and ryiami.-sions and all officers,
agents and employees thereof against fiability for acts or omissions of any nature while
acting in authorized governmental or proprietary cagacm_es and in the course and scope of
employment or authorization except as prescribed by this chapter.

1.~ All personal property reported to the department of administration, including

vehicles and' aircraft owned by the state and its departments, agencies, boards and
commissions and all non-owned "personal proRerty which is under the dear responsibility
of this state because of written leases or other written agreements.

5. The state and its departments, agencies, boards and commissions against casualty,
Uﬁe a{md occupancy and liability losses of every nature except as priScribed bv this
chapter.

6. Workers' compensation and employers' liability insurance.

_ 1. Oilier exposures. to loss wncre insurance may be required to protect this state and
its departments, agencies, boards and commissions and all officers, agents ar.d employees.

B. The dePartmentofadmmlstratlon may determine, in the best interests of the state
that stale self-insurance is necessary or desirable and, If that decision is made, shall
provide for state self-insurance for losses arising out of state property or liability claims
prescribed. by subsection A of this section, If the department of administration provides
state self-insurance, such coverage shall be excess over any other valid and collectible
insurance.

.. In carrying out the provisions of this chapter, the department of administration
shiil establish and provide the state with some or ail of the necessary risk management
services, or shall contract for risk management services and shall pdrchase such insur-
ance_ coverage, pursuant to chapter 23 of tiiis litie,Las the director of the department of
administration deems necessary in the best interest of the state - and may. in addition to
other specifieations of such coverage as deemed necessarY, determine self'insurance to be
established, The provisions of chapter 23.0f this title shall not apply to the department of
administration's procurement of excess loss insurance from the state compensation fund
for the state's workers' compensation liability for individual or ag(t;regate claims, or both,
In such amounts and at such primary retention levels as the department of administration
deerns in the best interest of the stale. In purchasing insurance to cover losses. arising
out of state property or liability claims prescribed by subsection A of this section, the
gepartment of administration is not subject lo the provisions of title 2U, chapter 2, article

). No successful bidder for risk. management services pursuant to this seelion shall
he entitled to receive directly or indirectly any sales commission, contingent commission,
excess profit commission, or other commissionis, or anything of value, as payment for the
risk management services except those amounts received directly from ‘this state as
payment for the risk management services.
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r



§41-621 STATE GOVERNMENT

E. The department of administration shall pay for purchased risk mana(tlement servic-
es and premiums for insurance on state property'and state liability pursuant to provisions
of this chapter and subject to legislative appropriations

F.. A state officer, agent or employee acting in ?ood faith, without wanton disregard
of his statutory duties and under the authority of an epactment that is subsequently
declared to be unconstitutional, invalid or mapplicaide, is nut personall% liable for an
injury or damage caused thereby except to the extent that he would have been personally
liable had the enactment been constitutional, valid and applicable

G. A state officer, agent or em(sjloyee, except as otherwise provided by statute, is not
personally liable for an |n1ur¥ or damage resulting from his act or omission in a public
official capacity where the'act or omission was the Tesult of the exercise of the discretion
vested in him ‘if the exercise of the discretion was done in good faith without wanton
disregard of his statutory duties.

Il The state and_its departments, agencies, boards and commissions are immune from
liability for losses arising out of a judgment f«r willful and wanton conduct resulting in
punitive or exemplary damages.

| The following exclusions shall apply to subsections A and I of this section;

1. Losses that arise out of and are directly attributable to an act or omission
determined by a court to be a fe_lon¥ by a mele officer, agent or employee unless the state
knew of the person’s propensity furthat action, except those acts arising out of the
operation or use of a motor vehicle.

2. Losses arising out of contractual breaches.
3. Employment discrimination actions.

J.. If self-insurance coverage is determined to exist, the ul'.arney general, with funds
provided by the department of administration, in actordanclwith” subsection, B of this
section, shall provide for the defense, either through his office or by appointment of
outside Ie[gal counsel, of the state and 1ts departments, agencies, hoards and commissjons
and all officers, agents and employees thereof for or on account of their acts or omissions
covered pursuant to this cha? er. All state departments, aqenmes, boards arid commis-
sions and all officers, agents and employees thereof shall cooperate fully with the
attorney ?eneral and department of administration in the defense of claims arising
pursuant 1o this chapter.

K. A claim for liability damages made pursuant to this chapter may be settled and
payment marie up to the amount of twenty-live thousand dollars or suih higher limit as
may be established by the joint legislative budget committee with the approval of the
director of “he deparfment of administration. A claim_over the amount of twenty-five
thousand dollars, up to fifty thousand dollars or such higher limit as may be estahlished
by the joint legislative bud%et committee may be settled and payment made with the
approval of the director of the department of administration and 'the aftorney general.
Any claim over the amount of fifty thousand dollars or such higher limit ds may be
established by the joint legislative budget committee may lie .Settled and payment made
with the aéJprovaI_of the director of ‘the department 0f administration, the attorney
general and the joint legislative budget committee If it is in the best it"... of this
State, the joint legislative budget committee may establish higher settlement authorities.
Any settlements jnvolving amqunts m excess of fifty thousand dollars or such higher limit
as may be established by the joint legislative budget committee shall be vested with the
deparfment of administration, the attorney genera! and the joint legislative budget
committee pursuant to the authority granted.

L. Neither the authority provided by this section in insure nor the exercise of such
authority, shall:

L Impose any liability on this state or the departments, agencies, boards and commis-
S|o_nts or any officers, agents and employees of this state unless such liability otherwise
exists.



tSMENT

1 servic-

*Vid,  STATE GOVERNMENT

2. Impair any defense this s| te or th

OVISIONs ¢ . or an oﬁmers agents and emp oeeso
' The artmento adm|n|stra lon s aII omul such rules andr ulanonsas

‘16“6 ity
or an

|crsonally

~o IS not
PUb IC

. wanton

vlie from
diting In

section;

e

*h funds
~of tliu
Kinicnt of
intt.issions
(.missions
)| cointnis-
with, the
% arising

*'lied and
limit as
*alof the
. enty-ftve
Jlabhshed
will, the
> general.
may he
*lit made
attorney
1 of this
ithorities.
.?ho_r limit
with the
v budget

of such

d cotntnis-
otherwise

de deeme ecessary 0 carry OU ah

(9p)

a

i ﬁoﬁoﬁ%‘ﬂy s el "l
ij e 1d

ov\nng%l 2012

\ BAR R

§.11-621

al ment a ncies bo rds and commissiot |,
ssateohe |serha ave,

emen e prowsmns of |s chapter

.,3 For text of section e/fcctive until Jannan/ /. /W5 me $ 41-1iJl, ante.

Squ 0.Ch 1
' fw%)eg ”?Sr lfm(eﬁfﬂoﬁl ardin term%u f

105,

[}

IVe |
F%Na Wt o

Re\{ [ Rbte As r|or 97
AEOTELS, Vs 3 |0
e ?é‘aaa'fm

IOI'

4151304
]976 l\be A it exsted
TENOTE, This sect

[TEIES T %%:?P{m

W@ - f
e ursuasﬁf[ 0 autnori oF

Ejr% ﬁ%ﬂﬁﬁ” 4a “ij 3 ]%%ﬁlj
%tpwsuan & toalaf}tno% 9 asssergm

Cr on% to Do I|ab| (%S]sura% g
’ i@i’!%am towis, liability insurance, see
i aHeS. < i, o] amisiors and fibilty

1? Ariz HovStcn —IV -
1M4 Scap Pjmpr. Ini

58

sc:*é_c% S 28

Chzaz-'

Li ', rvoIV| Uf(ad %nent of self
fmar% aim au fund, pay-
mmswa?e\?e pnnvdum e

e&s%ﬁtmn liability laws revolv-

IStrativi feren
tar\bﬁs Fn%l oF Selfl n%uern?eese %e At 1K

Seggwg pﬁﬁeﬂtby aoick s tnil incicents,
M-‘{ %fﬂ%}b a(%v msure%)rﬂ)s?@l seee%?
L%/em mmentarr]} i

g A e

L|lg@% Rg{ﬁences

c.1s. stales si 171 157, 180,
lted

%aa%igg;d% Lt

Notes of Decisions

Ircraft ..
I u@[%n(?ﬂlrl%g%s%l?cation I
Xaminers

: otor vehicles 17
otor venic .\

N generdl - 2

paed” 25

BH%MP mo er’?\st 7covera e
Negligence J




I*=%

841-621
Mote 1 |

n*ggflg%lscf IISUarge fud M
chbat Ic%?e
fTHYE o orist coverage, motor vehicles

Volunteers 11

" Fr’]t %MCP?H ay ﬁﬁ’lncﬂﬂon e |

i % L

%2599

=t

B ek
f f naandb|ts Qeﬁgtments are.al-
or

/f 7%@5 of vate, industry counu}
B &ty ARl TESCHE 0
ﬁ@g&ﬁf ww@g g

SSiors, Iy n
F@% I are

%’%I of leir du{l

te retlrem?m

ursu

VISO g I hero‘
G ur%ﬁ n l

or%ﬁes *rfsu% L

un%’r%i ft%ea ) re% 0 e\fg%/r Inds fo
uative 1 ar%{ajw A 107
il |?n(c R 1 Stdlwonl I:ZE)IOE
loning 15 ey Eﬁ] G T0F 6 0

el

ol
)
()L(-‘L. Rr?\oll e DUl

B Tk Wﬁ%

IIIOI‘b| 1K ITar le VISl ﬁaﬁei

D;,

=

O

ag%ﬁé%r@ enpf oyee& u@ur&ﬂcye] iy %Ootl

1.1.

lleparin
ment services

STATK COVKKN.MKNT

eaJth N Its I

Volunteers

nt of administration nSk man
lacks authority to purchase

S

age-
dis-

ability insurance fur listed state service volun-
teers OpAtyGen No. 179-1

tah{e

%avoﬁ.%mee i

tHr

u%%hedtgeorm}ffﬁ
ﬁ%ﬂnaw 'r?

Volunteers used bv department of economic

secu

sation nor liability insurance,
proti cli-il by w
tin- time of the

%é)\lndl 4 i e
; ?h i ut'meoonomcse(?lrlt\y mtgerﬂg#
F?ﬁﬁ Ay il

C&erlsoor [0l msurance CDVQD%G](

Wk@%&i{? e

0

1

BFO

%n

are

2
Ie
o

ﬁeshof un Iyﬁ’en

)

[&"

urity me ni-itla-r i.ivercd by -ta'a-'s com

Airrral

pen-

I-nt the slate |S
rﬁever insurance is in force at
occurrence Op.Alty.tieti.

o SF'j Q&UV%RO%%&E’W% ]
| otf) alri ? itr;%r%%

ST o“”ﬁ%ﬁ

Inelpton, 0 jSUmnee

(P Ament
% d

a&%’r‘led

re dlﬂ‘

h e (5 u%%es selﬁ msurar%'é

Motor vehicles—In enera{

.s ewﬁ e
%Penr%c

|t b |cers oer

nZed
|ssue a r ErOL

926"

O

Tkl

CD

le re ?Hﬁ

i
pI0-

Ko

W"H‘%

i

|fu

lf Iel-

If |n
I ra I
[
me

%‘*‘? i



kknment STATE GOVERNMENT 841-621

Note 11

4’@ fﬁlg%r%— 3 - o OImsured motorist coverage motor glsoto s urunfl eﬁ]éjo%re cormﬂOr
L MIZW fish PO st o ﬁsﬁ
s W

'f('dir’lﬁ-'a&’fs‘- flsh ¢ 1) Men wra%l Punltlv

: ““%e‘;wg%ﬁ“% a@ﬂﬁﬁe i %ﬁ:ﬁmﬁ*
'“‘nq% L A i &.ven Wﬁ} .dgu;tg i @
il 35&’/&@%%3 arse%%ngggﬁ\égmi%s aJetavehld?n vesqi ffﬁg% 0 jU(%I’I’Eﬁ? %SH;@

;W %ﬁﬁﬁ o W%ﬁf W&Q@?%?E @ﬂm %'% VIR

o q 8 NnI Ing selt-insurance fund
'.Jleerajr %f/ |onlch%a%{‘ﬂ erorByaWr pgﬁfyF : agg(%ofld : rinf%%srue asrfgnsa?\ty

: ”ﬁﬁ%cr fo'}ggh%IS sefion, ceoanen (%%1 - é‘i&a&" %a)e @re%'?%aiﬁ/ gran

Etln@dlffoﬁ {o ﬁ&%ﬁ?%uﬁ orf%gé 4 School dls}ncts it
W:Lﬁr‘%%! : 1@03%] r?ttlt néatl E?{ssﬁ?seie for deensﬁjofl ﬁﬁ%‘&%@eiw e}ézrﬁgﬁ |s|cp||-
CIGER |y ge;',';;gr o Gt SR
g R G RUA T R ym o
/%I .|zat|0|q diees Jn%l rgg%éy@ﬁ% 9&@@% S Arl éﬂate ogtmsum %@
n

("i

—

fr nlu%weg

(e»]e>.

—1

e W ’ UleSOFUdI :

_'Eﬁ'ﬁ;{ %&W i ar@g’%rewﬁ{orer F;tu ”Gu\l/rgrﬂpnmrt\qu 'mmﬂ%e'srea defenrs‘ﬁgS %ab

.é”mm% 0 E‘/ggﬁ[&"/a%gsu\fﬁ:[h %%W
|

%2_3. _—S‘é’“’

” r% C Q% r| % - i i ere%ézw% eg

£ e n oach s the | ropriate fo
mﬂ%sﬁl s fom é% :%ne%qgg@%rgeag{sof ?éce%ws s%e[Fa[)




VEUNMENT
%St budget

ua permanent
administration
trol services,
id administra-
41-1521. The

ng.adjusting
» Within state

oif ndmimstra-
lility, mysteri-
J not_be con-
a parimenl of
« tractors who
:ply goods or
, mi-Il"pay for
sfiorncy Tees,
.aunt to the

Tied personal
‘I of forcible
re must be a

:be beginning
ises, workers'
«.native Ccosts.
.0 be charged
slate depart-
v.-luded in its
.gency. 1.
tailed fOr
Ojiiinistrali. .
_identified in
ii of the jotnl

.t.ge value of
.no funds, nr
which monies
< been or will

21. Interest

 In session, a
for monies to
legislature is
and shall be
. legislature.

S section are
o and are

a shall not be
property loss
meiit services

L ——

-

*

»

STATE GOVERNMENT §e11-022
or administration of the risk management division, without approval of the joint legisla-
tive budget committee.

s 0 O B RO

note followng s 41-2262.

For test of section tffccticc Janintry 1, If/So. see ft j 1-ti.tJ, pust.
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§ 41-622. Revolving funds for self-insured losses and administrative costs: budget
requests

Text ufsection effectiie Joituorp !. L'ftio

A, There is established a permanent risk management revolving fund and a permanent
workers' compensation liability loss revolving fund”in the department of administration
for the purchase of insurance, risk management sm-vices including loss control services,
P,aymen of self-insured losses pu-suant to 9 41-121 subsections A‘and R ami administra-
IVe coses necessary to carry out risk management services prescribed by * 41-021. The
department of administration shall pay for claims processing costs, including adjusting
costs, iegal defense costs and attorne¥] fees, for any portion ot claims falling within state
self-insurance coverage pursuant to the provisions of tin-, chapter.

. H. The permanent risk management revolving fund in the department of administra
lion shall exclude any properly loss arising from obsolescence, nonserviceability, mysteri-
ous djsappearance or inventory shortage. Mysterious disappearance_shall not be con-
strued to inciuae @ J0ss if there is a reaSonable presumption ot theft. The department of
administration, subject to chapter 21 of this title.1 may_advance or dishurse monies lo
contractors who rebuild state property as a result of self-insured losses or to persons who
suppl qoods or services in replacing self-insured losses, The department of administra-
tion shall pay for claims processing costs, including adjusting costs, legal defense costs
and attorney fees, for any portion of claims falling within state self-insurance coverage
pursuant to” the provisions of this ehapter.

C.  To qualify for payment for loss by theft or burglar% of state-owned personal
property, an agency, department, board or commission must show evidence of forcible
entry or that threat; of violence was used in the taking of the property or there must be a
reasonable presumption of theft.

l).  The department of administration shall present to the legislature at the beginning
of each session a hudget request based on the actuarial needs for liability losses, workers
compensation liability losses, property losses thd risk management administrative costs,
The ‘budget request shall be broken down to reflect the amount of monies to be charged
to each of the state departments, agencies, hoards and commissions. Any state depart-
ment, agency, board of commission that has an amount for insurance included in its
appropriation, whether specn‘mallg slated or not, and any state deéaartment, agency, hoard
of ‘commission that receives funds other than those appropriated shall be billed for the
proportionate share of the charges for insurance by the department of administration.
All"monies received from such Tillings shall be deposited to the funds as identified in
subsection A of tiiis section as directed by tbe chairman and vice-chairman of tlie joint
legislative budget committee.

E. Al monies recovered bY the state pursuant to litigation, recovery, salva?e value of
damaged property, proportionate share monies from any other existing state funds, or
otherwise, for ddmages relating to either a liability or ‘property loss fui which monies
from the risk managément or workers' compensation liability loss funds bave been or will
be paid shall be deposited in tlie respective revolving fund.

345



§41-622 STATE GOVERNMENT

F.. The monies in the revolving funds may he invested pursuant to § 3.V32-1. Interest
earnings on the revolving funds shall he crédited to the respective funds.

G.. If arevolving fund is projected to he exhausted while the legislature is in session, a
special appropriation may be requested b> the deﬁartment of administration for monies to
meet the needs of the funds. If the funds are exhausted at a time when the legislature is
not in session, any final judgment shall accrue interest at the legal rate and shall be
payable upon ‘appropriation in the next succeeding regular session of the legislature.

II. All monjes deposited in the funds identified in subsection A of this section are
appropriated to the department of administration for use pursuant to this section and are
exempt from the provisions of 35—190, relating to lapsing of appropriations.

. Monies.in the funds established pursuant o subsection A of this section shall not be
used for administrative costs, other than costs directly related to liability, property loss
claims, workmen's compensatlon liability, loss control Services, risk mana ement Services
or administration of the risk management division, without approval of the joint legisla-
tive budget committee.
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§ 41-6JT. Risk management and loss control

A The department of administration shall promulgate rules and Fgulanons to initiate
and implement a risk management and los.s eonlio! program for till Slate departments
agencies, boards and commissions for the purpose of reducmg risks, accidents and
property and liability losses.

B. -The department of administration shall annually provide each state department,
agency, board and commission with a report of property and liability claims filed and tin
analysis of the cause of loss. State departments, agencies, boards and commissions shall
submit a reply to tlie department of administration outlining plans to correct properly and
liability expoSures to loss.

(. Tlie department of administration shall annually issue to the governor and legisla-
ture a summary report of property and liability losses incurred by stale departments
agencies, hoards and commissions, The report sit Il include loss control plans and
recommendations for corrective action.

1). All state departments agenues boards and t\ mmissions shall cooperate. with,
usshl and_provide requested information to the depar.ment of administration in the

initiation, |mp|ementat|0n and operation of the risk management and loss control pro-

gram.

E. . Concurrent with the commencement of planning for the constructmn alteration or
additions to state-owned or leased buildings, and the purchase of specialized personal

property, the department of adr.i.dstration shall be consulted for the purpose of imple-

mentmﬂ the risk management and loss control program anti to assure compliance with
enerally accepted loss control practices.
M de%'WS 5J ch. 22, 1 17, eff. July 21, 112 effective relmaetivelv to July 1 1ns2:
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§41-624

8§ 41-€24. Commissions on sales of insurance to the state; violations; classification

STATE GOVERNMENT

Text ofsection effectin® until January 1, 1JSJ.
A, In vhis section, unless the context otherwise requires:
1 “Bid" means a bid for the sale of insurance to the state.
2. “Bidder" means one who bids for the sale of insurance lo the state under § 41-730.

3. “Commissions” means any contingent commission, excess profits commission, other
commission that may be based ‘upon losses or experience or other compensation which a
successful bidder for the sale of insurance to the state may be eligible to receive from
Insurance carriers or underwriters.

B. Only a successful bidder or persons who have performed actual services for a
successful’bidder in connection with a bid shall be eligible to receive directly or indirectly
any commissions.

C. Asuccessful bidder may pa¥ mmissions directly or indirectly only to person." who
have performed actual services for the successful bidder in connection with the bid.

1), Any successful bidder who pays commissions in violation of subsection C of this
section or'any person who receives commissions in violation of subsection H of this section
shall be subject to the following penalties:

1 The successful bidder or the person who receives commissions or both shall be
guilty of a class 2 misdemeanor.

2. The successful bidder or the person who receives the
liable under § 20-1110 for suspension, revocation or denial
issued under title 2<i, chapter 2, article 3.1

3. The successful bidder and the person who receives eomn. , all In? jointly and
severally liable to the state for the amount of the commissions pu J in violation of
subsection B of C of this section.

L The successful bidder and the person who receives the commissions shall be jointly
and severally liable to competing bidders under the same invitation for bids for the
amount of the commissions paid in violation of subsection B or C of this section as well as
for reasonable attorney’s fees of the com etm% bidders in recovering the ?enalty Where
there is more than one competing bidder, the successful bidder’and the pérson who
receives commissions shall be subject only to one liability under this supsection and the
competitors who have joined in of intervéned before judgment in the first action under
this subsection to proceed to final judgment shall fie éntitled to equal shares in the
penalty recovered.

Adced ty laws 197, Qi 102 5 18 Amenced by Law. 1978 Ch 0L, 4 7PI. eff. Oct 1 198
15ection 20-281 et seq.

For text ofsection effective January J, 19S5, sec § 41-fiJ-i, post.

or both shall be
J of any licenses

8 11-621. Definitions; commissions on sales of insurance to the stale; violation;
classification

Text ofsection effective January 1. 1'jSj.

A. In this section, unless the context otheri/isc requires:

1. "Bidder" or "offeror" means a person who has submitted a bid or proposal for the
sale of insurance to the state under ehu'/ter 23 of this title.1

2. “Commissions" means any contingent commission, excess profits commission, or
other commission that may be based upon losses or experience or other compensation
which a successful contraCtor for the sale of insurance to the state may be eligible to
receive from insurance carriers or underwriters.

3. "Solicitation" means all documents whether attached or incorporated by reference
which are utilized for soliciting bids or proposals.
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STATE GOVERNMENT 41,624
_B. Only a contractor or Person_s who have performed actual services for a contractor
in connection with a hid shall he eligible to receive directly or indirectly any commissions.

C. A contractor may pay commissions directly or indirectly only to persons who have
performed actual services for the contractor in Connection with the solicitation.

D. Any contractor who pays commissions in violation of subsection C of this section or
ang.person who receives commissions in violation of subsection B of this section shall be
subject to the following penalties:

1. The contractor or the person who receives commissions, or both, shall he guilty of a
class 2 misdemeanor.

2. The contractor or the person who receives the commissions, or both, shall be liable
under § 20-316 for suspension, revocation or denial of renewal of any licenses issued
under title 21). chapter 2, article 3*

3. The contractor and the person who receives commissions shall be jointly and
severally liable to the state for the amount of the commissions paid in violation of
subsection B or C of this section.

4. The contractor and the person who receives the commissions shall be jointly and
severally liable to competing bidders or offerors under the same solicitation for the
amount of the commissions paid in violation of subsection B or C of this section as well as
for reasonable attorney's fees of the competing bidders or offerors in recovering the
Penalty. Where there is more than one competing bidder or offeror, tlie contractor and
he person who receives commissions shall ‘be subject only to one liability under this
subsection and the competitors who have joined in or intervened before jud_%ment in the
first action under this subsection to proceed to final judgment shall be entitled to equal
shares in the penalty recovered.

ARd by 102,918 Amenced by Laws 1978 Ch 201, 9 719, eff Oct 1, 1978 Isiws
| m%e%ang 1985, :
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OVERVIEW

We are here today to discuss a mounting crisis among small
businesses and across America, a ~risis which involves every
man, woman and child: the nation 1.- losing its liability
insurance. Day care centers are losir.® Cheir insurance and
are being forced to close, perhaps driving second
breadwinners out o-f work or creating new latchkey children.
Nurse-midwives are losing their insurance and the lower cost
birthing centers are shutting down. Doctors are marching on
state capitals because insurance is unavailable or costs have
skyrocketed. Cities, transit authorities, even whole states
are losing their liability insurance. One of the leading
auto insurers in the District of Columbia has pulled cut.

The list goes on and on.

And prices have skyrocketed. For example, the cost of
insuring an automobile in America has gone up at a 9.17

rate -for the first 6 months of 1985, exceeding the rate of
change for all of 1984. 1/ The annualized rate of change is
18.27., a record dollar change.

What 1is going on here? Are these practices of insurers
justified?

The answer 1is "NO!" What we are witnessing is a manufactured
crisis intended to bloat insurer profits and reduce victims”
rights.

Property-Casualty insurance has a cyclical profitability, as
Chart Number 1 shows. 2/ In 1984, if you accept the

insurer®s whopping reserve increases as valid (quite a large
leap of faith), they earned about a 37. rate of return on net
worth (equity). That is too low. 3/ It would indicate that
their premiums were about 57 short. If their premiums had
been 57 higher, they would have earned a rate of return on

net worth of about 137, more than enough for an industry of
the low to average riskiness of Property/Casualty insurance.4/

A five percent premium shortfall 1is not a crisis. Yet we see
all of the cancellations and mammoth price increases such as:

o A 707 increase for QB/GYNs in Maryland (totally
unjustified - per analysis, attached as Exhibit 1I).

o 3007 to 9007. increases in lawyer and architect
malpractice insurance premiums around the country.

a Increases of 2007 to 5007 for the day care centers
who can get insurance. Many can"t.



o 3007. to 10007 increases for public transit
authorities.

0 oOne Northeastern state"s liability insurance was
$100,000 for $100 million of coverage last year. This
year it"'s $400,000 for $3 million 1in coverage. Last
year, it cost $1.00 per $1000 of coverage; this year
it is $1.00 for $7.50 of cover.

The list goes on and on-, but the statistics don"t justify any
of this!

What is going on?

THE LAST CYCLE BOTTOM - 1974/5

If you look again at the first chart you will see that 1984

was a typical "bottom-of-the-cycle" year. The last time it
happened was in the mid-1970"s when 1 served as Federal
Insurance Administrator in the Ford Administration. At that

time, the country observed the precise phenomena we see
today. As a Washington Post editorial of November 3, 1976
put it:

It is becoming 1increasingly apparent that liability
insurance - or the lack of it - 1is becoming a national
problem. . . . The rates charged those in professions
other than medicine, most notably architects, are rising
rapidly. Local governments are finding that it is
increasingly difficult or expensive to buy insurance
covering their police departments. And because of the
price now placed on it, many small companies are
dropping the product liability insurance they th ought
they needed.

It is no doubt true that the increasing number and size
of judgments against police departments for false arrest
or mistreatment of prisoners have had some salutory
effects on police behavior. Similarly, malpractice

sui :s have provided an incentive for more careful

medical care, and product liability suits have forced
manufacturers to produce better and safer products.

But there must be some limit to all this, and we suspect
it has been passed. The real beneficiaries of this
litigation explosion have been the lawyers. . . . There
has to be a better way of compensating those to whonm
reparations are due than the clumsy and expensive
mechanisms that exist today. The legal 1ingenuity

that created the present problem is going to have to

be used to solve it. Otherwise, the whole system of
liability insurance and of personal liaoility for
wrongdoing is going to collapse of its own weight.



After insurers abandoned the medical and product manufacturer
lines, the federal government reviewed the situation. I was
fortunate to be part of the interagency working groups that
found that there were no justifications for the insurer
actions. 5/ We concluded that the insurers had just
panicked from lack of data.

But look at what happened; their profits skyrocketed to all

time record levels. Insurers learned that the state
regulators would, during the panic, give away the store 1in
rate increases. Insurers also learned that state legislators

would act to reduce victims’ rights in the wake of the panic
(over half the states did so 6/). The fact that insurers
achieved much of their 1975 legislative agenda and now are
back for a bigger bite from the apple is very significant.
Now, medical professionals want caps on overal. jind non—
economic damages rnd municipal governments (and especially
insurers!) are seeking elimination of joint and severable
libility and punitive damage awards. Where will this raid on
victims®™ rights end?

They are applying the lessons they learned in the mid-1970"s
very well today - to day care centers, to nurse-midwives, to
doctors, to product manufacturers, and so on. They are
petitioning Congress for product liability and medical
malpractice tort law changes and the states for changes in
other tort systems.

THE HEAT IS ON

Some property/casualty officials have made statements cn the

public record that; "It is right for the industry to withdraw
and let the pressures for reform build in the courts and in
the state legislatures.”™ 7/ Reinsurance, a critical aspect

of maintaining available and affordable insurance rates may
not be available from overseas because syndicates would
"simply not write reinsurance for the American casualty
industry" 1in 198t>. A representative of that overseas market
(LlIoyd*s of London) was recently reported to have said that
if a new policy form is not adopted by state regulators,
reinsurance wouldn®"t be provided to American liability
underwriters. When 1 recently testified before the Maryland
Governor"s Special Medical Malpractice Committee, a medical
malpractice insurance company executive told the committee
that higher rates for ob/gyns in Maryland were put into their
filing because the reinsurer required it, not because the
ratns were actuarily justifiable (which they weren"t).

Wall Street knows what is going on. Chart Number 2 shows
that the property/casualty stocks have soared to record highs
more than doubling the Dow Jones Industrial Average rise for
1985. Through November 20, 1985, the Best"s
Property/Casualty Stock Index was up by 447 comoared with a
207 Dow Jones increase.8/ Wall Street expects state



regulators to allow excessive rate increases; Wall Street is
right! At the end of the -first six months of 1985, the
surplus of insurers has skyrocketed by $8 billion, over the
year earlier figure, a growth of 13.47.. 9/

Insurers blame this crisis on the courts and the tort law and
say the only way to fix it is to take away as many victims
rights as possible. They can point to such statistics as
these:

Of 28 insurers writing liability insurance for day care
centers in Maryland last year, 15 have left the market.
Of the remaining 13, six will not write any new

business. The last 7, those who will write new
business, all have excluded child abuse from their
policies. The Maryland Commissioner of Insurance has

termﬁ%/the pull out "hysteria" since no data supports

Insurers will say this points to the need for tort reform,
11/ while admitting that data don"t justify the pull out. 12/
In Mew Jersey, at a hearing where 1SO requested the new
claims made form, the 1S0 could not say how many million
dollar CGL type claims there were in recent years, nor what
percentage of claims paid were in suit last year. lowa
Insurance Commissioner and NAIC president, Bruce Foudree says
that "regulators cannot trust annual statements and quarterly
financial data. We tregulatorsl will therefore need to get
tougher and spend more time looking over companies”’
shoulders. We cannot tolerate falsification or deception on
annual statements.™ 13/

I do not believe that there is ¢ tort crisis across the
nation, | believe we are witnessing joint action by insurers
intended to create an atmosphere where rates can be put too
high and legislators will be intimidated into action designed
to take away victims®™ rights and to allow wrongdoers to go
unpunished. It was no accideit that A.H. Robbins tried to
piggyback onto federal tort ’reform™ to be excused from its
mi sdeeds.

At the top of the cycle a few years ago, the now-dreaded
liability insurance policy rates were being slashed wildly
and even being sold after the insured event happened, such ss
in the case of the MGM Grand Hotel fire where liability
coverage was written months after the fire. 14/ Chart #3,
labeled the "National Insurance Strike," shows the effect of
rate cutting during 1981 and 1982 upon the profit levels of
insurers. As you can see, the insurers cut about *1.5
billion in premiums over this interval and the resulting
impact upon insurers profits was vastly significant they
plummeted. uiiart #4 shows the profit levels insurers would
have enjoyed had insurers not cut their premiums, but only
maintained them at 1981 levels. Chart #4 shols great
disparity between actual profits and those able to have been
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realized had insurers simply held the line on premiums.
Obviously, 1if premiums were increased at the same level as,
say, the Consumer Price Index, insurer profits could have
been even higher than the levels indicated in Chart #4. The
national problem of insurer profits is clearly and
convincingly self-inflicted.

If tort reform was so desperately needed in 1974 and 1975,
why not in 1981? Why again today? The crisis is within the
insurance industry, not in the courts.

When insurance trade association representatives talk to
legislators, they point their fingers at the tort system for
all their financial 1ills. But, amongst themselves, insurance
association representatives and insurance company executives
are more honest and admit their culpability for the current
capacity crunch. A recent report put out by the Insurance
Services Office (IS0) and the National Association of
Independent Insurers (NAIl) concluded that:

The property/casualty industry must accept

the major responsibility for its current
financial condition. But, the brutal price war
of the last six years 1is over. The industry
has finally realized that a business cannot
indefinitely price its product below cost

and expect to survive. 15/

Now, we are asked to take the insurance industry®s word that
there is a tort problem and that limits on pain and suffering
or on overall damages must be imposed so that rates will go
down. All the evidence so far indicates that such caps have
no effect on rates whatsoever.

Virginia has had limits on medical malpratice damages for
years, but 1 was still called to testify before the
legislature this year about insurance problems. Pennsylvania
enacted one of the most restrictive immunity acts on record
for its political subdivisions in 1978. 16/ Yet, despite
those limits, Pennsylvania has another "crisis" in municipal
liability insurance. A recent national study of the impact
of "reforms"™ after the last crisis showed that caps an pain
and suffering in medical malpractice cases have had no
statistically measurable impact upon premium increases. 17/

I have done a lot of work 1in North and South Carolina as a
consultant to the state governments. I am convinced that the
degree of litigeousness in the Carolinas is low,
significantly below that of other states where 1| work, for
example. Such actuarial calculations as the loss development
and the ratio paid to incurred losses, which 1 use for
investment 1income purposes, make it crystal clear that, if
there is a tort problem in this nation, it has not manifested
itself in these states.



Yet, South Carolina has had to issue emergency regulations
requiring no mid-term cancellations and 30-day notice of non-—

renewal price increases. It the crisis were truly tort
based, South Carolina would not have to undertake such
action. The -fact that South Carolina insureds are -feeling

the same "hit" as the other states 1is stong evidence that the
law is not causing the crisis, but rather that it is a
creation of insurers.

In plain English, what the insurers propose in so-called
"tort re-form™ hasn"t worked and won"t work. The evidence
points overwhelmingly to a substantial 1insurance problem,
both in the regulation and management o-f the
property/casualty industry.

Insurance premiums represent 11.1% of the disposable

income in this country. 16/ Insurance is the -fourth leading
purchase Americans make (behind -food, housing and federal
income taxes, although we expect it to pass federal taxes
this year). Insurance rates have grown at an 18% rate for
the first six months of 1985. If we are to see any relief,
specific steps will have to be taken at both the state and
federal level to end this insurance company misbehavior.

ALASKA®S EXPERIENCE

As great as things have been over the last cycle for the
property/casualty insurers nationally, it is greater in

Alaska. Over the last cycle, the operating income of
insurers in Alaska was more than double that of the nation as
a whole. Think of 1it, the profits in the nation were

excessive, leading to a stock market performance of about
four times the Dow Jones, yet Alaska®"s profit was twice the
nation®"s; three times in private passenger auto insurance.

Perhaps you should look into your Insurance Division instead
of into the tort law. In the 1961 Private Passenger Auto and
Homeowner®"s lInsurance. A Statistical Analysis published by
the Division of Insurance, there was a discussion of the fact
that Alaska had the lowest loss ratio in the country,
indicating the highest profits for insurers, the least
competition and the least efficiency. The Analysis said:

The fact that Alaska enjoyed this position for the past
three years is indicative of a healthy trend, one we
hope to see continue . . . ." (Emphasis added.)

How"s that for consumer protection?



THE MCCARRAN-FERGUSON ACT

In 1944, the Supreme Court of the United States -found that
insurance was interstate commerce and, thus, subject to anti—
trust and other federal statutes. In 1945, under heavy
insurer pressure, Congress passed the McCarran-Ferguson Act
which uniquely exempts insurance from the federal anti-trust
laws (except should intimidation, coercion or boycott occur).
Congress delegated the authority to regulate insurance to the
states with no standards for regulatory excellence and no
ongoing congressional oversight. Indeed, the Federal Trade
Commission (FTC) cannot even study insurance under current
law 19/ unless Congress specifically authorizes it in

advance. (FTC"s power was revoked because they had the
audacity to point out that whole life insurance was not a
wise purchase for most Americans. The fact that the FTC was

right did not alter their fate.)

The immensely important McCarran-Ferguson Act was adopted by
that earlier Congress without benefit of a hearing. The
legislative history makes it clear that President Roosevelt
wanted only a short, two or three-year moritorium after which
anti-trust laws would fully apply. 20/ That is, in fact,
what both houses of Congress adopted but their language was
somewhat different, requiring a conference. Mysteriously,
the conference committee reported back a bill that continues
in effect today; an infinite moritorium.

Every independent study of insurance concludes that the
states have failed miserably in their attempts to regulate
this giant industry. 21/ The states have allowed this crisis
to happen. Had regulators had the political will and been
properly equipped to keep prices to statutory standards (all
states require that the rates be "not excessive, not
inadequate, not unfairly discriminatory”™) we would not be 1in
the mess we are in today with clearly excessive prices going
into effect routinely around the nation and unfair mid-term
cancellations, coverage and price changes rampant.

WHAT SHOULD CONGRESS DO?

(¢)) NICO has called upon the Judiciary Committees of the US
Senate and House to review the McCarran-Ferguson Act to
determine if it is working to protect America. The quality
of state regulation is documented to be inadequate; the
insolvency funds are a "Maryland S&L Crisis Waiting to
Happen." I do not call for the elimination of state
regulation here as some insurers recently have. I believe
that federal standards for state regulation, coupled with
federal oversight on a continuing basis, are needed.
Further, the federal government should take over the
insolvency funds, making them an FDIC-type operation.



@) NICO also believes that the approach enacted at a
previous bottom, 196B/9 is worthy of consideration by
Congress: The Urban Property Protection and Reinsurance Act
o-f 1968 was a response to the unavailability of insurance in
the 1inner cities in the wake of the riot situation of the
late 60 "s.22/

To be sure, the predicate -for the withdrawal of riot
insurance was strong, given the very serious situation extant
in the country at the time. But the -finding of the
President®"s Panel on the Insurance Crisis is just as valid
for the day care provider community today and others losing
coverage as it was for the inner city communities of the late
60°"s when the panel found that; "Communities without
insurance are communities without hope." 23/

In the riot insurance crisis, the federal government agreed
to reinsure (insure the insurance transactons of the
insurance companies - a sort of lay-off bookie arrangement)
the insurers against the specified peril of riot and civil
commotion in return for a reinsurance premium and a
commitment to participate in a pool to make sure insurance 1is
available to all residents whose homes met reasonable
standards of insurability.

The federal government made $125 million writing this
reinsurance!

The cities were saved from the sure death that being
uninsured brings in twentieth century Americal

I think that a program of stand-by authority should be
prepared to take care of the day care and nurse-midwives
current problem (and, perhaps, some of the others). The
authority should be granted to cover future crises as well,
to stabilize the insurance profit cycle®s harsh symptoms.

I have provided a copy of a draft bill to establish such a
program to your staff.

Insurers, the administrator of the program and
representatives of the distressed industry would meet to set
standards for insurability under which those who qualify are
assured of an insurance market.

Studies will be undertaken to determine if other longer range
actions (risk management, 1insurance reform, etc.) are also
needed to resolve underlying problems.

Funding for this program would come from reinsurance

premiums. I also envision a small surcharge, perhaps one-
quarter of one percent of premiums written by all property/
casualty 1insurers, to back up the program. This if, in case

premiums are insufficient over a short period or it it 1is
determined by Congress that some short term subsidy 1is



required to stabilize a distressed line sometime in the
mfuture.

(3) NICO has asked the Department of Justice to review the
evidence to see i-f a conspiracy to boycott insureds has
occurred in day care insurance and other lines, the intent of
which 1is to intimidate state regulation into granting
excessive rate increases and to intimidate state and federal
legislators into passing unjustified tort law mod" ’“cations
which will maximize insurer profit levels. 24/ Such boycotts
and intimidation- are not exempt from federal review under
the provisions of the McCarran-Ferguson Act. NICO has called
upon the Congress to monitor activity upon this important
request, which has prompted a preliminary investigation by
the FTC.

(4) NICO has called upon the Congress to require federal
licensing of alien insurers that are not licensed and
meaningfully regulated by any state in this nation but who
insure or reinsure here. If Lloyd"s of London will use its
economic clout to dictate our nation®s policy forms, (it is
Lloyd’ which is pushing the claims made form dnwn thj
throats of the primary carriers; it is Lloyd"s which 1is
forcing the defense costs inside the limit of liability) we
think they should be subject to review by some authority
here.

5) NICO proposes that the Congress modify the Product
Liability Risk Retention Act of 1981 25/ to allow small
businesses as defined by the Small Business Administration at
13 CFR 121 to form risk retention groups along the lines
already authorized under the statute. Targeted assistance
through the proposed reinsurance program can assist those
small business insureds who are too few to form risk
retention groups in a given state.

WHAT SHOULD STATES DO?

States must concentrate their major efforts or. insurance
reform and not tort "reforms."

1) States should encourage the federal government to seek a
more pro-active role in the regulation of the insurance
business. It is a sign of strength, not weakness, to ask for
help when it is truly needed, and states surely need help in
this area today.

2) The US General Accounting Office ngted that the most
critical deficiency in the regulation of insurance by the
states was in the shortage of proper staff for adequate
regulation. 26/ The GAO pointed out that this was a function
of money and increased resources for targeted staff
development for actuaries, accountants and lawyers will
improve the quality and extent of state regulation of the



insurance business. Regulators need to develop staff in the
critical areas outlined and must be given sufficient
resources to do so.

3) State law must require disclosure of loss data on a line-
by-line basis which would give regulators much better ability
to discern whether rates are excessive, 1inadequate or
unfairly discriminatory. Line-by-line reporting will allow
for adjustments between personal and commercial lines.
Companies”™ annual statements should be expanded to require
detailed reporting of all general liability subline data, by
subline.

4) To the maximum feasible extent, 1insurance rates must be
made based upon experience. The failures of the regulators
and the 1insurers to provide proper safety incentives lies
chiefly in their unwillingness to rate commercial risks based
upon individual experience. Admittedly some risks are hard
to rate experentially, but over time the necessary data base
can be developed to properly rate individuals and unusual
risks. Experience rating will allow proper market messages
to be sent to unsafe risks and reduce the costs for good
risks currently paying to allow the continued operations of
bad risks. No where is this more critically needed than in
medical malpractice rates.

5) Tough conflict-of-interest statutes must be enacted 1in
the states to prevent continuation of the "revolving door"
found by the USGAO where 507 of regulators came from the
industry and 507. went to it after being a regulator. 27/ An
"arms length" relationship between regulators and the
regulated industry must be established.

6) Insurance regulators need better data verification
techniques either through conducting their own, more frequent

audits or using outside auditors. Recent charges by the NAIC
president that data has been falsified strikes at the core of
state regulation of insurance. ITf we cannot trust the annual

statementsv then state regulation of insurance is a fraud and
a sham.

7) Insurers must be required to fully disclose to regulators
the total rates of return earned, including on investment
income, so that full blown rate of return rate regulation can
be utilized. The NAIC endorsed this approach at its June
1984 meeting. Texas, the first state to fully use the method
in setting auto rates earlier this year, saw a 10 percent
reduction in premiums required. This action saved Texas
consumers $250 million over the proposed rates.

8) State Commissioners must be empowered by the legislatures
to meaningfully regulate excess, surplus lines carriers and
reinsurers, at least to the extent that the federal goverment
does not. Abuses, such as withholding cover by these
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carriers, have contributed significantly to the current
capacity crunch.

9) States need to establish their own reinsurance programs
modeled after NI1CO’s federal proposal. A state reinsurance
program with a risk management component requirement can
bring meaningful safety considerations into insurance

markets. Establishing models for risk management as a
requirement for reinsurance through the state would provide a
general market incentive and would ease availability and
decrease risks faced by consumers and their primary carriers.

10) States need to examine their anti-group and anti-rebate
statutes to see if they serve any public purpose. If these
laws adversely impact upon availability and affordability of
cover, then they should be scrapped.

11) State regulators should conduct financial, market conduct
and trade practice examinations on a regular basis for all
licensed insurers in states. Increased monitoring of
insurer"s practices and finances can only benefit consumers
by curbing rating and other market abuses, as well as
insolvencies.

12) Regulators must resist attempts by industry advocates to
force proposed claims made forms, which include defense costs
inside the limit of liability, up in consumers.

The proposed, and constantly modified, 1SO claims made form
means less coverage, mere exclusions and less competition far
insureds.

There is less coverage because of the timing of coverage
involved in the policy and the proposed inclusion of defense
costs inside the limit makes coverage illusory. If a buyer
has a million dollar claim against it and a million dollars
are spsnt by the insurer defending the suit from which the
loss accrued, there is nothing to pay for the loss but the
assets of the insured. That"s not coverage, 1its an insurance
defense lawyer income security plan! The proposed pollution
exclusion is simply a refusal to write this risk until the
tort law is changed to suit the industry. It is fascinating
to note that I1SO does not discount the claims made policy
rate a whit for excluding "high cost"” pollution coverage.

I1SO cannot have it both ways; either polluton cover costs a
lot and the exlusion should cause a dramatic drc in price,
or it costs little (.nothing according to 1S0) and the
coverage should be contained within the policy. Consumers
face captivity because of the exhorbitant levels of premium
for extended tail coverage that can go as high as 200 percent
of the last year®s premium. The higher the tail coverage
cost, the less likely you are to seek more competitive rates
at another company.



Claims made poses a particular problem -for the

unsophisticated purchaser. Believing that they are getting
the same coverage -for less, many insureds will immediately
purchase the new policy and suffer unanticipated losses. |

think that if states adopt any -form of the new claims made
policy -form that it should not be allowed to be sold to small
business consumers at all. ISO admits that its "problems"”
are with only five percent of its larger accounts. It would
be inappropriate for regulators to broadly restrict cover
based upon scarce, potentially false, and small samples of
data. In the alternative, 1if it can be shown that some small
business consumers (again, as defined in 13 CFR 121) would be
able to benefit from the new policy form, then that form
should be made available to such consumers but only after a
reasonable occurrence policy quote is given and a full and
complete disclosure of the differences of cover is made by
the seller. Disclosure forms could be promulgated by the
regulators with input from consumers and the industry.

In any event, states should not approve this moving target,
constantly amend d form until the industry has had time
enough to educate the agents and the consumer. Even if the
latest amendments are the last, which 1 doubt, the form
should not became effective before July 1, 1986 atthe
earliest.

13) States must allow greater consumer representation before
the regulatory bodies. All too often the only parties to rate
cases are the regulators and the insurer. States must give
greater funding to or create Offices of PublicAdvocate to
statutorily intervene in insurance rate <cases. The New Jersey
experience can serve as a good model, there the costs of
intervention are billed back to the filing party and this
causes minimal growth in appropriations expenditures while
maximizing consumer protection from abusive insurance rates.
A related program could be authorized by the federal
government or the states to allow consumers to organize their
own Citizen®"s Insurance Board to intervene on their own
behalf as a complement to the efforts of the Public
Advocates.

CONCLUSION

America deserves a better deal on its insurance. The federal
and state governments cannot sit idly by and let the
insurance industry hold day care providers, nurse-midwives,
and others, hostage in a large game beyond the providers"®
control. The terrorist tactics of insurers every 10 years at
cycle bottom must be dealt with in a systematic way that adds
the stability to our economy that insurance is meant to
deliver. Periodic price gouging must be stopped. It is time
for the states, as well as the federal government, to act
responsibly in the area of insurance regulation and take
appropriate remedial action now.
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FOOTNOTES
1/ CPl data on "auto insurance"™, Bureau of Labor Statistics.

2/ Source o-f data: Citibank Economics and Insurance
Services O-f-fice.

3/ The 1SO admits that the p/c industry had a positive
return on net worth last year, conceding the point that the

industry did not lose money last year. But, 1S0"s Mavis
Walters disputes the level of that return, saying it was only
two percent on net worth. Even at that level, the premium

short-fall -for last year was only 5.5 percent or so. (See,
Statement of Mavis Walters, Senior Vice President, Insurance
Services Office, Inc. , be-fore the House Energy and Commerce
Subcommittee on Commerce, Transportation and Tourism hearings
on the Liability Insurance Crisis of 1905, p. 16 (Sept. 19,
1985)).

4/ For a discussion of risk in the property/casual ty
insurance business, see Investment Income and Pro-fitabi lity
in Property/Casualty Insurance Ratemaking. J.R. Hunter and
J.W. Wilson, 1903, Chapter 5.

5/ Hearing on December 3, 1975, Subcommittee on Health of
the Committee on Labor and Public Welfare, US Senate. Among
the interesting data supplied by 1SO at that hearing were
exhibits that showed that the average claim cost IS0 used for
ratemaking significantly exceeded the limit of liability,
clearly ratemaking that had run amok. That led to this
exchange:

Sen. l._axalt: Is malpractice always a loser as far as
carriers are concerned?

Mr. Hunter: IT they charge thes.e rates, they could not
help but win. (Page 141.)

In John Guinther®s book, The Malpractitioners (Anchor Press,
1978), Guinther cites this exchange at page 169 in a chapter
entitled "They Could Not Help But Win." In the folio; ing
chapter, called "They Won," Guinther reviewed the later
experience.

Final Rep>rt, Product Liability Task Force. Report on
Product Liability Ratemaking. Product Liability and Accident
Compensation Task Force, US department of Commerce, 1980. At
page ix the Report states that "overly subjective ratemaking
practices were one of the principal causes of the product
liability insurance problem."

6/ St. Louis Post Dispatch. Section B, P.3, 4/14/84. (See
also. Sloan, infra. at note 177.
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Z./ Journal of Commerce. "Insurers Told: Exit Some Lines,"
p.BA, (June 1S, 1985).

8/ Source of data: Best®"s Prot ty/Casualty Stock Index.
A.M. Best and Company, Oldwick, NJ. December 31, 1984

index = 416.30; November 20, 1985 index = 600.06. Dow Jones
Industrial Average December 31, 1984 = 1211.57; November 20,
1985 = 1441.37.

9/ According to the Insurance Information Institute®s
Executive Letter of August 26, 1985, Policyholder surplus
grew from $58.2 billion as of 6/30/84 to $66.0 billion as of
6/30/85.

10/ "The day care facilities have been caught up in this
availability crunch and are being deemed higher risk, not
necessarily based on a claims experience but due more to an
insurance hysteria . . ." Testimony of Edward J. Muhl,
Insurance Commissioner of the State of Maryland, before the
House Select Committee on Children, Youth and Families, July
30, 1985.

11/ "Any permanent solution (of the day care insurance
crisis) will require significant changes in the tort system."
Testimony of Frank Neuhauser, Vice-President and Actuary for
AlIG (a leading insurer of day care centers) before the House
Select Committee on Children, Youth and Families. July 30,
1985.

12/ "The countrywide experience for those companies
reporting premium and loss data to the Insurance Services
Office . . . appears to conform with the current loss
experience for the majority of commercial insurance lines
(these data) do not suggest that insurersshould abandon the
market." Testimony of James L. Kimble, Senior Counsel,
American Insurance Association, before the House Select
Committee on Children, Youth and Families, July 30, 1985.
The testimony was also endorsed by the Alliance of American
Insurers.

13/ Journal of Commerce. "Tougher Insurance Rules Loom,"
p. 1A, (Oct. 10, 1985).

14/ See, TfTor instance, the National Underwriter. 11/20/81,
page 1, where it says:

A large commercial umbrella (liability) risk came up for
renewal and was rated at $105,000, about the same as the

previous year. But the insured was not satisfied. Aware
of the aggressive rate competition in the commercial lines
market today, he decided to shop around. He approached a

second agent, who submitted the very same risk to a
%ifferent company, which offered to write it for just

20,000.
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Bat the insured was still not happy. He continued
shopping and eventually the original company, which
originally wanted $105.000 came back and took the business
-for $5,000. That"s right, $5.000. (Emphasis added.)

15/ NAIl and 1SO, *“1985: A Critical Year," p.30 (Spring
1985). This quote has been curiously lacking in any reference
made to this document by insurers in previous testimonies.
(See, Walters, supra.)

16/ Pennsylvania Political Subdivision Tort Claims Act, (42
Pa. CSA 8541 et. seq.)

17/ Sluan, Frank A., "State Responses to the Malpractice
Insurance “"Crisis" of the 1970s: An Empirical Analysis,”" 9
Journal of Health Politics. Policy and Law. 629 (Winter
1985).

18/
Column (1) -
1984 Disposable
1984 Amount Spent Income of $2,578.1

Itern in Billions a/ Billion a/
Food 444 .3 17.27.
Housing 397.8 15.4
Personal Income
Taxes 302.6 11.7
INSURANCE b/ 287.1 11.1
a/ Source: US Department of Commerce, Bureau of Economic Analysi
b/ Source: Bests Management Reports. December 31, 1984, page 1.

Life Insurance Fact Book, page 56.
Blue Cross Association, Telephone call of 1/25/85.

19/ The law was euphemistically entitled the "FTC
Improvements Act of 1979."

20/ See Statement of the Honorable Claude Pepper before the
Subcommittee on Monopolies and Commercial Law on the
Insurance Industry®"s Antitrust Exemption, April 11, 1984;
found at page 5 uf the Subcommittee®s report, Competition in
the Insurance Industry (Serial No. 127).

21/ See, for instance, Issues and Needed Improvements in
State Regulation of the Insurance Business. General
Accounting Office (Oct. 9, 1979) (hereinafter, GAO Issues);
The Invisible Bankers, Andrew Tobias (Linden Press, 1982);
The Life Insurance Game, Ranald Kessler (Holt, Rinehart and
Winston, 1985);"Protection for Sale: The Insurance Industry,
NBC-TV News (1981); Risk. Reality and Reason, the Conference
of Insurance Legislators (September 1983).

One of the tests of state preparedness to deal with a crisis
in availability and pricing of liability insurance is
actuarial staff. 0Of the 52 states (including DC and Puerto
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Rico) NICO surveyed, we find that 26 have actuaries. So one-
half of the states have no actuaries at all.

There are 62 actuaries employed by the states, of the 7,682
actuaries 1in the nation. It is well known 1in the industry
that those best suited to deal with matters pertaining to
liability insurance are those who have passed the
examinations enabeling them to be "Fellows" in the Casualty
Actuarial Society. State regulation has only 8 suchpersons.
They are employed by only 5 states CConnecticut (1),
Massachusetts <1), Michigan (1), New Jersey (1) and New York
(4).3

Aetna Life and Casualty Insurance Company alone employs 126
actuaries. Travelers has 100.

Source of Data: American Academy of Actuaries 1985 Nearbook
and Directory of Members by Business Affiliation.

22/ Public Law 90-448, 82 Stat. 476; 12 U.S.C. 1749bbb,
42 d.S.C. 4011.

23/ Meeting the Insurance Crisis of Our Cities. A report of
the President®s National Advisory Panel on Insurance in Riot-
Affected Areas, January, 196B, p. 1.

24/ See Exhibit 1l for a copy of the letter to the Justice
Department.

25/ 15 USC 3901 et. seqg. and 1983 amendments.
26/ GAO Issues, p.35.

27/ 1bid.. p.176
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DAT A UNDERLYII.u CHAP!S 3 & 4

COMMERCIAL LIABILITY INSURANCE PROFITABILITY STATISTICS (1)
Rate of Return on Net Worth (2)

Earned Premiums

/Bar (Mili ions of %) Actual ROR All American Industry (3)
1976 $4160 277 13.37

1977 5865 39 13.5

1978 7334 27 14.3

1979 7943 26 15.9

1980 7969 23 14.4

1981 7416 15 14.0

1982 6627 - 11.0

1983 6671 -2 11.5

Average 197. 13.57

<1) Source; National Association of Insurance Commissioners
Report on Profitability, By Line, By State.

(2) Rate of Return on net worth estimated from the NAIC Reported
Insurance Operating Profit on Earned Premiums by converting
to net worth by multiplying by a 2:1 Premium/Net Worth Ratio.
Investment Income on Surplus is added at an assumed after
tax yield as follows: 1976, 5.07; 1977, 5.57; 1978, 6.07;
1979, 6.57; 1980, 7.07; 1981, 7.57; 1982, 8.07; 1983, 8.57.

<3) Fortune 500. 1976-1980; Business Week. 1981-1983.

MOTE: Mad the 1insurers not cut premiums after 1980 but held them
constant, the Rate of Return on Net Worth would have been:

1981 297
1982 377
1933 317
8-year average 307

The problem is clearly rate cutting, nothing else!
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BACKGROUND

On May 16, 1935, the Medical Mutual Liability Insurance
Society of Maryland (MMLIS) filed for an increase ir.
malpractice premiums of +297.. The filing also requested
changes 1in the relativities between classes, the most notable
of which was a one-third increase in Class 8 (OB/GYN

Surgery). The total impact of the overall rate change of
+297. and the class relativity change of +33.37 on OB/GYN
surgeons was to increase their rates by 66.77. For the

highest rated territory, these doctors had their rates raised
from $25,429 to $42,393. This did not please the 0B/ GYN
communi ty.

WAS THE DVERALL 297 RATE INCREASE JUSTIFIED?

In my opinion, there was no justification for an overall rate
increase of 297.. Indeed, I believe that the filing supports
a reduction in premiums rather than an increase. Here®"s why:

D The filing incorrectly assumes that the yield on
investments that the MMLIS will earn is 57, an
unrealistically low assumption, and

o The filing incorrectly assumes that inflation in the
future will be at double-digit levels.

When proper assumptions are made on just these two items,
ev~An accepting other major assumptions (such as their
reserves are accurate), a rate reduction of 10.57 is
indicated.

HDW SHOULD INVESTMENT INCOME BE FACTORED IN?

To do the job properly, a full blown total return analysis
should be undertaken. The National Association of Insurance
Commissioners adopted the total return approach at their
June, 1984 meeting, and issued a report detailing several
approaches. Under a total return approach, ail income is
analyzed to determine what overall profit the company will
make under a given set of rates and a comparison of that
potential earning power to the needed margin to attract risk
capital is undertaken. It is a sophisticated, highly
desirable approach that should be used in Maryland, as the
NAIC recommended for all regulated lines.

In that the filing was woefully short of the data needed to
undertake total return analysis, | decided to accept, for
review purposes, the MMLIS approach to discounting the cash
flows (their Exhibit 5, my Exhibit "A", attached). On my
exhibit, you will see the MMLIS approach as typed and mine in



handwriting. MMLIS discounted the losses based on a
distribution of losses paid by time. Presumably this is
based on their Maryland experience, the -filing does not
identify that.

The average claim takes a bit over 7 years to pay. This
means that MMLIS holds the money in reserve for that long
before they pay the average claim. Obviously this means that

the reserves, which are fully funded today under statuatory
accounting rules, will produce a significant amount of
investment inconme.

The MMLIS approach assumes that they will earn 57 on their
invested reserves. This 1is obviously too low. MMLIS has
earned, according to their 1984 Annual Statement, the
following yields on their total assets (including assets not
invested or used for business- such as properties) the
following:

1982 9.17
1983 8.97
19B4 9.37

Tther filers recognize that the yield is net so absurdly low.
mwr example, on May 17, 19B5 the leading writer of medical
malpractice insurance in the country, St. Paul submitted a
filing in South Carolina in which it used a 10.57 yield to
discount that state"s cash flow, (see my Exhibit "B">

I have chosen to use a 107 discount rate, which is reasonable
for fully invested assets of MMLIS. That change is shown on
Exhibit "A". It results in a discount for investment income
of 437 rather than 267 based on the unjustified 57 yield
assumption. IT that change is carried through to the rate
level itself, the rate filing would have been for a reduction
in rates of 1.47 rather than an increase of 297. The
calculation of the reduction is found on Exhibit "C",
attached.

TREND

MMLIS displayed its ciwn Maryland data for trend on 1its
Exhibit 4, my Exhibit HD". It carefully analyzed the data
and concluded that the range of r (Ssults were between an
annual trend of +7.87 based on straight line projection, and
+9.37 based on exponential 1line projection. The data are
company specific and Maryland specific andthrough the most
recent year, 1983.

For some reason, the filer then displays data for other
insurers, for other states., that is old data. (See Exhibit



"E™). This experience is from a period of high inflation and
is not relevant, in my opinion to the case at hand. For one
thing, the federal government has reported that medical
inflation rates in the nation are below 107, certainly no
where near tne 167 figure that the irrelevant data produce.
These data should not be given weight, in my estimation.

I selected a trend of 97 for the purposes of this review. It
gives weight to the fact that the exponential 1line has a
slightly better “fit" to the data and is within the range as
calculated by MMLIS, but near the exponential side. I air -
chose to apply the trend expcsr; :itially (this gives a higher
answer than using a straight line).

Looking again at Exhibit "C", the use of the amended trend,
coupled with the 107 yield assumption produces an indicated
rate level reduction of 10.5%

SENSITIVITY ANALYSIS

ITf we used a yield of only 97 (less than MMLIS earns, even on
all assets including cash) and use a trend of 107 (ehich 1is
more than that realized by MMLIS and more than that in the
nation today) the indicated rate would be a reducti on of
0.97..

ANALYSIS OF CLASSIFICATION CHANGES

Incredibly, there .is absoultely no justification for che
changes in the classification differentials employed by MMLIS
contained in the filing. The entire *justification*® for the
change is found on Exhibit "F", attached.

There arc other, more minor changes made without a shread of
evidence, such as the territorial relativity changes, and the
-increased limits changes.

BALANCE SHEET

MMLIS is as solid an insurer as there can be. Their 1984
balance sheet shows that the company enjoys a premium/surplus
ratio of 1.2 to 1. This company appears to be over-
capitalized. IT the ratemaking has followed the current
filing approach, it is no wonder.
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e MEDICAL MUTUAL LIABLITY INSURANCE SOCIETY OF MARYLAND

1985 PROFESSIONAL LIABILITY RATE LEVEL REVIEW - OCCURRENCE COVERAGE

PRESENT VALUE OF PAID MEDICAL MALPRACTICE CLAIMS

i (OCCURRENCE BASIS)

cum. %Paid Losses Years of Present
Time Interval Paid Bv Interval Discount (n) vn (5%) {[)?e Value
Up to 12 most, «0.0% 0.0 0.5 .976 m
) 2:1. - 2.0 2.0 1.5 .929 1.858 /fijj
36 7.0 5.0 2.5 . .885 /768  4.425 2/74<
48 19.0 12.0 3.5 .843 10.116~ 1"
60 35.0 16.0 4.5 803 TOl 12.848
2. 53.0 - 18.0 "5.5 765 13.770 TG
84 68.0 15.0 6.5 728 .*>36  10.920
96 79.0 11.0 7.5 .694 7.634 StW
108 87.0 8.0 8.5 661 £ 288 ASS
120 92.0 5.0 9.5 629 ,”O1  3.14570t
132+ 95.0 3.0 - 10.5 .599 1.797 MO*®
144 97.0 2.0 il1.5 « 571,33~ 1.142 N
156 99.0 2.0 12.5 543 »364  1.086 "61

168 100.0 1.0. 13.5 518 Fat s 77



CONCLUSION

This filing is not justified. An overall rate level decrease
of 10.5% is needed, not a 29% 1increase. The class changes
which so sharply impact the O0OB/5YN surgeon group is not
justifies in the filing, although their may be experience

somewhere that supports that change. The filing should have
been disapproved. It is particularly abusive to observe a
66.7% increase for OB/GYN surgeons with no justification. >jn

the basis of the filing, the O0B/GYN rate should have been
decreased by 10.5%. This means that the 0OB/GYN surgeons in
Maryland may be paying ab. jt B5% too much.
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St. Paul Fire and Karine Insurance Company
St. Paul Kercury lInsurance Company
Physicians and Surgeons Professional Liability

Exhibit C
Loss end Loss Expense
Payout Patterns

Cumulative e Incremental
ftpnua | JEBEQFIfc Annual. Present Value*

.061 .061 059

.275 .214 .187

.496 .221 .175

668 .172 .124

.786 .118 .076

.869 *0w3 .049

.910 .041 .022

.952 .042 .020

.976 .024 .011
1.000 .024 .009
1.000 AT

* Discounted claims payments at 10.5% pre-tax.



MEDICAL MUTUAL LIABILITY INSURANCE SXIETY OF MARYLAND

1985 Professional Liability Rate Level Review -

Total Limits Rate Level Indication -

() @) €) € ®) (6)
E. P. at Ultimate Trend Losses Loss Ratio
Calendar/ Current Incurred Factor Trended at Current
Accident Rate Lewel = Loss & ALAE to 7/1/86.,,* >0 7/1/86 Rate LeveJ
Year (Extr. 3) (Exh. 2) at 11X7/ B)7(2)
1979 33,395 24,688 |'*2% (1.0767 51,255 1535+ f.SSf
1980 35,732 25,235 //*77 1.870 47,200 425/? 1.321
1981 33,872 25,904 SfT 1.685 43,649 1.289 ///77
1982 28,984 25,414 M 1.518 38, 580\]8/ S 1.331
1083 18,203 18.854 [ 2fS\ 1.3683 25.7852yy<//4 1.417 t//
150,185’ m yn T37TS3
Annual Trend Factor: 11.0X nroM 1M9

(Exhibit 4)

a)
b)

c)
d)

e)
)

9)
h)

Five year loss atio at current rate level: A *2A7

Discount for investment income at 5.0X|UOT,) NT°
(Exhibit 5) %
Discounted loss and ALAE ratio (@) x (b) c1 ot
Provision for Unallocated LAE 1,08
(Exhibit 6)

yc/ »

Discounted loss and LAE ratio (c) x (d): [

Permissible discounted loss and LAE ratio: * 8J5
(Exhibit 6)

Indicated rate level increase (e) / (f): —/{D/S

Selected rate level increase

I N I

I fJCOtAC; ftpl®

QtiL'j

/I New it
CMjtesat-



MEDICAL MUTUAL LIABILITY INSURANCE SOCIETY OF MARYLAND

1985 RATE LEVEL REVIEW - PROFESSIONAL LIABILITY - OCCURRENCE COVERAGE

TREND IN TOTAL LIMITS LOSS RATIOS AT CURRENT RATES

(S0007S)
@ ) ® * ® . (6)
Calendar/ Earned Premium Ultimate Loss

Accident at Current Incurred Loss Ratio at linear Exponential
Year Rate Level and ALAE e Current Rates Fit Fit
1979 . 33,395 24,688 .739 .672 .683
1980 35,732 25,235 .706 .748 . 147
1981 33,872 25,904 .765 .825 .816
1982 28,984 25,414 ~* .877 .901 .893
1983 18,203 18,854 1.036 .978 .976

© Average Annual Trend: + 7.8X1/ + 9.3X\S

ro: 899 t/ 9067

(2) Exhibit 3
(3) Exhibit 2

@ &7

1SO COUNTRYWIDE TREND (Exh. 4A)

Selected Trend Factor: U=



IKSITRANCE SERVICES OfFICE EXHIBIT V>

COUNTRYWIDE#
. ifcssional Llabllltyr Insurance
Calculatlon of Annual Trend Factor
Based on Basie Limits Loss Ratios at Fresant Ratas

PHYSICIANS, SURGEONS AND DENTISTS

i. Basic Limits
! Average Loss Ratio at
Preeent Rates
2 3 4 5
Pomy 9106.8_00_ ( ) ) Expo(n%ntlal
Year Basic Limits Premium_At <2M3)  Curve of
Ending Incurred Losses*  Present Rates  Actual Best Fit
12131175 9167,810.058 9615,020,250 213 232
12/31176 139,176,608 524,225,850 v 265 271
12/31/77*  *181,630,098 638,830,853 284 316
12/31/78* 251,848,210 700,894,098 359 369
12/31/79* 280.590,219 7117.382,127 391 430
12/31/80* 332,612,672 105,726,416 A4 502
12/31/81* 426,038,352 684,461,050 622 585
12/31/82* 497,532,513 666,499.516 146 683
Average Annual Loi»s Ratio at Present Rates Trend............. *16.

# Excluding Texas and Massachusetts

* Losses include allocated lose adjuataent expense end ars developed to
an ultimate settlement basis.

&Includes Clalns Made Data.

Selected Annual Trend s e 16.0x



Specialty

80240
80232
80248
30263
80235
80249
80250.
80251
80266
80261
80253
80280
80145
80155
80156
80141
80150
80153
80168

MEDICAL MUTUAL LIABILITY INSURANCE SXIETY OF MARYLAND

1985 PROFESSIONAL LIABILITY RATE LEVEL REVIEW

Effect of Proposed Classification Changes

txnibii »

f/pl

opnsed
ativity

.65
.65
.65
.65
.65
.65
.65
.65

-.65

Distribution Of Present Pr
Description , Total Limits Premium Relativity Rel
Forensic Medicine .1 0,0X .75
Hypnosis . 0.0 .75
Nutrition 1 0.0 .75
Ophthalmology-No Surgery 0.2 .75
Physlatry and Physical Medicine 0.2 .75
Psychiatry 0.3 1.00
Psychoanalysis *0.0 1.00
Psychosomatic Medicine 0.0 1.00
Pathology-No Surgery 0.5 1.00
Neurology-No Surgery 0.8 1.00 1
Radiology-Diagnostic-No Surgery 0.5 1.20 1
Radio.logy-Diagnostic-Minor Surgery 0.1 2.10 2
Surgery-Urology 3.0 3.00 3
Surgery-Plastic-Otorhinol'aryngology 1.5 6.00 5
Surgery-Plastic-N.0.C. 2.5 6.00 5
Surgery-Cardiac 0.0 5.00 6
Surgery-Cardiovascular 0.0 6.00 6
Surgery-Obstetrics/Gynecology 8.0 - 9.00 12
Surgery-0Obstetrics 0.1 9.00 12
All Other 82.3
.TooTox
Effect: +2.8%
Current Average Relativity: 2.15

Projected Average Relativity: 2.21

.20
.80
.80
.60
.00
.00
.50
.50
.00
.00



