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.VHILH IN  -U .£AU 
POUCH 7 

JUNEAU. ALASKA 99311 
‘907) A6=-370A

To: R e p r e s e n t a t i v e  D o n  C l o c k s i n  J a n u a r y  8th, 1 9 8 6  

From: R. L .  C o l e

S u b j e c t ;  B r i e f i n g  M e m o ;  N a t i o n a l  C o n f e r e n c e  o f  S t a t e  L e g i s l a­
t u r e s ;  D e n v e r  M e e t i n g  o n  I n s u r a n c e  A v a i l a b i l i t y  a n d  
P r i c i n g ,  J a n u a r y  4th, 1 9 8 6

F o l l o w i n g  is a s u m m a r y  t r a n s c r i p t  o f  t h e  p r o c e e d i n g s  a t  t h e  
m e e t i n g  i n  D e n v e r  o n  L i a b i l i t y  I n s u r a n c e .  W e l l  o v e r  t h r e e  
h u n d r e d  p e o p l e  a t t e n d e d  t h i s  m e e t i n g ,  i n c l u d i n g  e l e c t e d  r e p r e­
s e n t a t i v e s  f r o m  v i r t u a l l y  e v e r y  S t a t e  a n d  T e r r i t o r y .  B o t h  
s i d e s  o f  t h e  i s s u e  w e r e  e l o q u e n t l y  r e p r e s e n t e d .  M o s t  o f  t h e  
w o r k s h o p s  w e r e  i n  a d e b a t e  f o r m a t  b e t w e e n  a r e p r e s e n t a t i v e  
f r o m  t h e  " T o r t  R e f o r m "  s c h o o l  a n d  . r e p r e s e n t a t i v e  f r o m  e i t h e r  
t h e  T r i a l  L a w y e r s ,  a n  I n s u r a n c e  C o m m i s s i o n  o r  C o n s u m e r  g r o u p ,
I t h o u g h t  t h e  C o n f e r e n c e  w a s  w e l l  o r g a n i z e d  a n d  s u b s t a n t i v e .

S U M M A R Y  O F  C O N F E R E N C E  P R E S E N T A T I O N S :

P r e s e n t o r :  D a v i d  C h i l u e r s ,  C o m m i s i o n e r  o f  I n s u r a n c e ,  A r i z o n a

M a i n  P o i n t s :

1. T h e  I n s u r a n c e  C o m p a n i e s  d o  i n  f a c t  h a v e  a f i n a n c i a l  
p r o b l e m .

2. I n s u r e d s  a r e  b e i n g  a s k e d  t o  s o l v e  t h a t  f i n a n c i a l  p r o b l e m  
w i t h  p r e m i u m  r a t e  i n c r e a s e s  t h a t  a r e  o f t e n  u n r e a s o n a b l e .

3. T h e  i n s u r a n c e  c o m p a n i e s  s e e  t h e  p r o b l e m  as o n e  o f  a n  
" O p p r e s s i v e "  C o u r t  s y s t e m .

4. S o m e  I n s u r e d s  a r e  p r e s s i n g  S t a t e  L e g i s l a t u r e s  f o r  r e l i e f  
t h r o u g h  r e s t r i c t i o n s  o n  p r e m i u m  r a t e  i n c r e a s e s ,  I n s u r a n c e  
c o m p a n i e s  a b i l i t y  t o  t e r m i n a t e  c o v e r a g e  e t c . ,  a n d  b e l i e v e  
t h a t  I n s u r a n c e  C o m p a n i e s  h a v e  f a b r i c a t e d  t h e  p r o b l e m .

5. 1 9 8 9 - 1 9 8 4  I n s u r a n c e  I n d u s t r y  l o s s e s  e x c e e d e d  5 . 5  B i l l i o n .
6. I n  1 9 8 5  I n d u s t r y  l o s s e s  h a v e  a l r e a d y  b e e n  6 . 2 5  B i l l i o n  

t h r u  t h e  f i r s t  t h r e e  q u a r t e r s .L o o k s  l i k e  t h e r e  w i l l  b e  a 
2 4 %  i n c r e a s e  in p r e m i u m s  d u r i n g  t h e  4 t h  q u a r t e r  a l o n e .

7. R a p i d l y  i n c r e a s i n g  s t o c k  p r i c e s  f o r  I n s u r a n c e  C o m p a n i e s  
w i l l  b e  a m a j o r  f a c t o r  i n  a t u r n a r o u n d .
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14.

T h e  I n s u r a n c e  R e g u l a t o r y  I n f o r m a t i o n  S y s t e m  i n d i c a t e s  
t h a t  a b o u t  o n e  o u t  o f  e v e r y  s i x  I n s u r a n c e  c o m p a n i e s  is 
e x p e r i e n c i n g  s e v e r e  f i n a n c i a l  p r o b l e m s . ( I t h i n k  h e  m e a n t  
in t h e  S t a r e  o f  A r i z o n a )  H e  a l s o  e x p e c t s  m o r e  I n s u r a n c e  
C o m p a n y  i n s o l v e n c i e s .
T h i s  m a n  m a d e  a p o i n t  a b o u t  w a t c h i n g  o u t  f o r  t h e  
w e l l b e i n g  o f  " S t a t e  G u a r a n t y  F u n d s "  t h a t  1 d i d n ' t  
u n d e r s t a n d .  W i l l  t r y  t o  c l a r i f y  t h i s  p o i n t .
B e t w e e n  '79 a n d  ' 0 4 , t h e  I n s u r a n c e  I n d’ i r y  p r a c t i c e  o f  
" C a s h  o w  U n d e r w r i t i n g "  w a s  a f o r m  o f  g a m b l i n g , t h a t  
obviof _y d i d  n o t  p a y  o f f  e i t h e r  f o r  t h e  I n s u r a n c e  
Indusvj./ o r  c o n s u m e r s , i n  t h e  l o n g e r  run.
I n s u r a n c e  c o m p a n i e s  s h o u l d  n o t  t r y  t o  m a k e  t h e i r  
u n d e r w r i t i n g  l o s s e s  w i t h  p r e m i u m  i n c r e a s e s  i n  o n e  
y e a r ,  w h i c h  t h e y  a r e  t r y i n g  t o  do. ( W i t n e s s  t h e  h u g e  
i n c r e a s e s  i n  p r e m i u m  c o s t s . )
I n s u r a n c e  c o m p a n y  s t o c k  p r i c e s  a r e  g o i n g  u p  r a p i d l y , w h i c h  
s h o u l d  h e l p  r e s o l v e  t h e  p r o b l e m  o f  s h o r t a g e  o f  
C a p i t a l , b r i n g  n e w  i n t e r e s t s  i n t o  t h e  m a r k e t , c r e a t e  m o r e  
c o m p e t i t i o n , a n d  u l t i m a t e l y  r e s o l v e  t h e  p r o b l e m , e x c e p t  f o r  
p r i c e s , w h i c h  w i l l  p r o b a b l y  n o t  e x p e r i e n c e  s h a r p  d e c r e a s e s  
a n y  t i m e  socn.
O p t i o n s  f o r  S t a t e s  t o  p u r s u e  i n c l u d e :
a. A r i z o n a ;  M a r k e t  A s s i s t a n c e  P r o g r a m s  i n  t h e  S t a t e  

I n s u r a n c e  O f f i c e  a s s i s t  d i f f e r e n t  t y p e s  of  
b u s i n e s s e s  t o  f i n d  i n s u r a n c e .  I n  A r i z o n a  t h e y  f o u n d  
t h a t  a v a i l a b i l i t y  w a s  n o t  a s  b r o a d  a p r o b l e m  a s  t h e y  
h a d  o r i g i n a l l y  t h o u g h t .  T h e y  w e r e  a b l e  t o  f i n d  
i n s u r a n c e  c o v e r a g e  f o r  m o s t  c l a s s e s  o f  i n s u r e d s ,  
i n c l u d i n g  D a y  C a r e  C e n t e r s .  T h e  p r i v a t e  a g e n t s  f e l l  
d o w n  o n  t h e  j o b  in h i s  o p i n i o n ,  b y  n o t  w o r k i n g  h a r d  
e n o u g h  t o  f i n d  c o v e r a g e  f o r  t h e i r  c l i e n t s .  T h i s  
p r o g r a m  o p e r a t e s  a s  i f  t h e  S t a t e  w a s  i t ' s  o w n  
b r o k e r a g e  fir m .  T h e y  h a v e  a t o l l  f r e e  n u m b e r  f o r  
p e o p l e  t o  u s e  t o  r e a c h  t h e  S t a t e  o f f i c e  f o r  
i n f o r m a t i o n  a b o u t  t h e  a v a i l a b i l i t y  o f  c o v e r a g e .  
S i m i l a r  p r o g r a m s  a r e  i n  p l a c e  i n  N e w  Y o r k  f o r  
M u n i c i p a l i t i e s ,  a n d  i n  C a l i f o r n i a  f o r  D a y  C a r e  
C e n t e r s .

O t h e r  n a t i o n s  i n c l u d e  :
P r e m i u m  T a x  C r e d i t s
C a n c e l l a t i o n  L e g i s l a t i o n  (as in A r i z o n a )  W h i c h  w o u l d  
f o r c e  c o m p a n i e s  t o  g i v e  30 t o  60 d a y  n o t i c e s  b e f o r e  t h e y  
c o u l d  c a n c e l  a n y  i n s u r a n c e .
L e g i s l a t i o n  t o  e n a c t  r e s t r i c t i v e  d e f i n i t i o n s  o f  " U n f a i r  
T r a d e  P r a c t i c e s " e . g . ,I n s u r a n c e  C o m p a n i e s  n o t  b e i n g  a b l e  
t o  c u t  p e o p l e  o f f  o r  r a i s e  p r e m i u m s  i n  t h e  m i d d l e  of t h e  
p r e m i u m  y e a r  o r  w i t h o u t  a m p l e  p r i o r  n o t i c e , e t c .
J o i n t  S t a t e  U n d e r w r i t i n g  A u t h o r i t i e s  ( e . g . C a l i f o r n i a  a n d  
A r i z o n a )  r e q u i r i n g  I n s u r a n c e  C o m p a n i e s  t o  w r i t e  c e r t a i n  
^ o v e r a g e s  i n  o n e  S t a t e  i f  t h e y  w a n t  t o  d o  b u s i n e s s  in  
a n o t h e r .
A s s i g n e d  R i s k  P l a n s



P o o l i n g  ( e . g . C a l i f o r n i a  a n d  A r i z o n a  p o o l i n g  t h e i r  
c o v e r a g e  f o r  S c h o o l s  a n d  M u n i c i p a l i t i e s )
E x p a n s i o n  o f  R i s k  M a n a g e m e n t  F u n c t i o n s  f o r  a l l  P o l i t i c a l  
S u b d i v i s i o n s  t o  c o n t r o l  e x p o s u r e  a n d  l o s s e s .
M e d i a t i o n  a n d  a r b i t r a t i o n  (I t h i n k  h e  m e a n t  f o r  t h e  
S t a t e s  t o  m e d i a t e  a n d  a r b i t r a t e  b e t w e e n  i n s u r e d s  a n d  t h e  
I n s u r a n c e  C o m p a n i e s  o n  p r e m i u m s , a v a i l a b i l i t y , l e v e l s  o f  
c o v e r a g e ,  etc.)

15. T h e  I n s u r a n c e  c o m p a n i e s  s e e  t h e  c u r r e n t  b u s i n e s s  d o w n t o w n  
a s  a " W i n d o w  o f  O p p o r t u n i t y "  f o r  " s e r i o u s "  T o r t  R e f o r m .
H e  is n o t  s u r e  t h i s  is t h e  a n s w e r .  P u n i t i v e  D a m a g e s  a r e  
n o t  a s e r i o u s  e c o n o m i c  p r o b l e m  f o r  t h e  I n s u r a n c e  
I n d u s t r y ,  T h e  o n e  a r e a  y o u  m i g h t  w a n t  t o  l o o k  a t  is 
" J o i n t  a n d  S e v e r a l  L i a b i l i t y " .  H e  a l s o  s a i d  s o m e t h i n g  
a b o u t  " C o u r t s  o f  C l a i m s " ,  w h i c h  I d i d  n o t  f u l l y  
u n d e r s t a n d .  (Wi l l  t r y  t o  c l a r i f y ) .

16. L a s t l y , h e  s a i d , . . . " D O N ' T  O V E R R E A C T ! "  E n c o u r a g e  y o u r  
I n s u r a n c e  D i v i s i o n  t o  F U L L Y  A N A L Y Z E  t h e  s i t u a t i o n  o f  y o u r  
s t a t e  b e f o r e  p l u n g i n g  a h e a d .

P r e s e n t o r :  J a m e s  C o c o r a n ;  S u p e r i n t e n d e n t  o f  I n s u r a n c e ,  S t a t e
o f  N e w  Y o r k

M a i n  P o i n t s :

1. H o l d i n g  C o m p a n i e s , w h o  a r e  s h o r t  t e r m  t h i n k e r s , a r e  r u n n i n g  
t h e  I n s u r a n c e  I n d u s t r y  i n  t h e  U.S.

2. I f  y o u  e n a c t e d  t h e  e n t i r e  " T o r t  R e f o r m "  p a c k a g e  b e  n g  
d e m a n d e d  b y  t h e  I n s u r a n c e  I n d u s t r y , i t  w o u l d n ' t  s o l v e  t h e  
p r o b l e m !

3. I n t e r e s t  r a t e s  a n d  " C a s h  F l o w  U n d e r w r i t i n g "  a r e  t h e  
r e a s o n s  f o r  t h e  p r o b l e m .

4. I n s u r a n c e  c o m p a n i e s  h a v e  N O T  b e e n  " C o n s t r u c t i v e  
C o n t r i b u t o r s "  t o  t h e  r e s o l u t i o n  o f  t h e s e  p r o b l e m s .

5. N o w  w e  n e e d  n e w  C a p i t a l  i n  t h i s  b u s i n e s s  a n d  S t a t e ' s  n e e d  
n e w  p o w e r s  t o  r e g u l a t e  t h e  I n d u s t v y .

6. I n s u r a n c e  c o m p a n i e s  s h o u l d  g e t  b a c k  t o  b e i n g  I n s u r a n c e  
C o m p a n i e s .  H o l d i n g  C o m p a n i e s  a r e  m i l k i n g  o f f  I n s u r a n c e  
p r o f i t s  t o  u s e  f o r  o t h e r  p u r p o s e s ,t h e r e b y  e x a c e r b a t i n g  
t h e i r  F i n a n c i a l  p r o b l e m s .

7. T h e  S t a t e s  n e e d  e x p a n d e d  D a t a  p r o c e s s i n g  c a p a b i l i t y  in 
t h e i r  I n s u r a n c e  o f f i c e s  i n  o r d e r  t o  b e  a b l e  t o  c c i l e c t  
e n o u g h  i n f o r m a t i o n  t o  c o n t r o l  I n s u r a n c e  I n d u s t r y  U n f a i r  
T r a d e  P r a c t i c e s  a n d  c o n t r o l  r a t e s  I n  p a s t  y e a r s  p r e m i u m  
r a t e s  o f t e n  s h o u l d  h a v e  b e e n  r a i s e d , i n  o r d e r  t o  f o r e s t a l l  
I n d u s t r y  c a s h f l o w  p r o b l e m s  a n d  a v e r t  t h e  c a n c e l l a t i o n s  
a n d  p r e c i p t i o u s  r a t e  i n c r e a s e *  w e  a r e  c u r r e n t l y
s e e i n g .  T h e  I n s u r a n c e  I n d u s t r y  h a s  N O T  b e e n  h e l p f u l  in  
s u g g e s t i n g  n e w  r e g u l a t o r y  t o o l s  t o  a v e r t  t h e s e  p r o b l e m s  
i n  t h e  f u t u r e .

8. " T o r t  R e f o r m "  s h o u l d  b e  l o o k e d  a t , b u t  i t  is n o t  a 
s o l u t i o n  t o  t h e  p r o b l e m .



9. T h e r e  n e e d s  t o  b e  e x p a n d e d  r e g u l a t i o n  o f  t h e  I n d u s t r y  b y  
t h e  S t a t e s .

10. " C l a i m s  M a d e "  i n s u r a n c e  f o r m s  a r e  N O T  a s o l u t i o n ; t h e y  
i n c r e a s e  t h e  f r e q u e n c y  of l a w s u i t s  1

11 " P o o l i n g "  m i g n t  b e  a p a r t i a l  s o l u t i o n  t o  t h e  p r o b l e m . l t  
w i l l  h u r t  t h e  t r a d i t i o n a l  I n s u r a n c e  I n d u s t r y , b e c a u s e  o n c e  
p e o p l e  g e t  o u t  o f  t h e  t r a d i t i o n a l  I n s u r a n c e  m a r k e t , t h e y  
a r e  n o t  l i k e l y  t o  r e t u r n . A l t e r n a t i v e  m a r k e t s  W I L L  b e  
c r e a t e d  b y  t h i s  c r i s i s  a n d  it w i l l  c h a n g e  t h e  f a c e  o f  t h e  
A m e r i c a n  I n s u r a n c e  I n d u s t r y .

12. I f  y o u  e s t a b l i s h  M u n i c i p a l  P o o l s  (Or P o o l s  f o r  a n y  
G o v e r n m e n t  e n t i t y  f o r  t h a t  m a t t e r ) , Y o u  h a v e  t o  b e  s u r e  
t h a t  t h e y  a r e  n o t  s u b j e c t  t o  P o l i t i c a l  p r e s s u r e  a n d  r a k e d  
o f f  f o r  a p p r o p r i a t i o n s  f o r  a n o t h e r  p u r p o s e . I n s u r a n c e  p o o l  
d o l l a r s  a r e  n o t  a s u b s t i t u t e  f o r  T a x  R e v e n u e s ! !

13. T h i s  is n o t  j u s t  a n o t h e r  c y c l e  in t h e  I n s u r a n c e  m a r k e t  in 
t h e  U . S . , i t  is a " S e a  c h a n g e "

14. T h e r e  a r e  n o  q u i c k  s o l u t i o n s .
15. U s e  A s s i g n e d  R i s k  P l a n s  t o  s o l v e  y o u r  A v a i l a b i l i t y

p r o b l e m s  a n d  l e t  p r i c e s  float.
16. T h e r e  is N O  C R I S I S  I N  D A Y C A R E ! !!t h e  I n s u r a n c e  c o m p a n i e s  

a r e  m a k i n g  m o n e y  o n  D a y c a r e  c o v e r a g e .
17. C o v e r a g e  f o r  M u n i c i p a l i t i e s  is a l s o  e c o n o m i c a l l y  O . K . , t h e  

I n s u r a n c e  C o m p a n i e s  a r e  m a k i n g  o n  it..
18. T h e r e  is N O  J U S T I F I C A T I O N  F O R  C A N C E L L I N G  w h o l e  l i n e s  o f

I n s u r a n c e , b a s e d  o n  a c t u a r i a l  d a t a . I n s u r a n c e  C o m p a n i e s  
n e e d  t o  g o  b a c k  t o  b e i n g  u n d e r w r i t e r s  o f  r i s k  a n d  (sic) 
g e t  o u t  o f  t h e  b u s i n e s s  o f  b e i n g  " M o n e y  M a n a g e r s "  (As 
t h e i r  f i r s t  i n t e r e s t ) . I n s u r a n c e  c o m p a n i e s  a r e  g e t t i n g  
k i l l e d  o n  t h e  " B i g  S t u f f "  (Of l o s i n g  b i l l i o n s  o n  t h e i r  
i n v e s t m e n t s ,n o t  o n  T o r t  C l a i m s ) . .

19. S t a t e s  m u s t  e x p a n d  t h e i r  I n s u r a n c e  D i v i s i o n  p o w e r s  a n d  
c a p a b i l i t i e s .

P r e s e n t o r :  T h o m a s  C h i t t e n d e n :  G e n e r a l  C o u n s e l  a n d  V i c e
P r e s i d e n t ;  A m e r i c a n  I n s u r a n c e  A s s o c i a t i o n ,  N e w  Y o r k

M a i n  P o i n t s :

1. (See: t h e  I n d u s t r y ' s  " W h i t e  P a p e r "  i n  y o u r  f o l d e r  f o r  t h e  
b a s i c  I n d u s t r y  v i e w . )

2. A v a i l a b i l i t y  is a p r o b l e m  b u t  " g o o d  b e g i n n i n g s " h a v e  b e e n
m a d e  in d e a l i n g  w i t h  i t . P l e a s e  d o n ' t  p a n i c  i n t o  
" D r a c o n i a n  M e a s u r e s " . ( L e g i s l a t i v e l y ) ." P a n i c  L e g i s l a t i o n  
is B a d  L e g i s l a t i o n . "

3. T h e  I n s u r a n c e  m e c h a n i s m  is o n l y  p a r t l y  a m e n a b l e  t o  S t a t e  
L e g i s l a t i v e  a n d  R e g u l a t o r y  c o n t r o l . O u r  s y s t e m  is 
" W o r l d w i d e " .I t  is a " F r e e  M a r k e t "  s y s t e m , i n v o l v e d  in 
I n t e r n a t i o n a l  F i n a n c e . S t a t e s  c a n  o n l y  g e t  h o l d  o f  t h e  
" F r o n t  E n d "  a s  S t a t e s .

4. T h e r e  is s o m e  t r u t h  t o  t h e  c h a r g e  t h a t  t h e  I n d u s t r y  is
p a r t l y  t o  b l a m e  f o r  t h e  c u r r e n t  " c r i s i s "  b e c a u s e  o f  
u n d e r p r i c i n g  d u r i n g  t h e  p a s t  f e w  y e a r s .



5. " T o r t  L a w "  h a s  b e c o m e  a " S o c i a l  I n s u r a n c e  S y s t e m " , a n d  o n e  
t h a t  is b e g i n n i n g  t o  D E T E R  d e s i r a b l e  c o n d u c t . A  t h o r o u g h  
r e e x a m i n a t i o n  o f  t h e  T o r t  L a w  s y s t e m  is
d e s i r a b l e .  E x c e s s e s  m u s t  b e  a d d r e s s e d  n o w  !!

6. I d o  n o t  b e l i e v e  t h a t  t h e  T o r t  L a w  s y s t e m  w a s  t h e  s o l e  
c a u s e  o f  o u r  c u r r e n t  p r o b l e m . ( H o w e v e r )  l a s t  y e a r  t h e  
I n d u s t r y  h a d  a p r e - t a x  o p e r a t i n g  l o s s  o f  4 B i l l i o n  a n d  
t h e  r e i n s u r o r s  l o s s e s  w e r e  e v e n  h i g h e r .

7. T h e s e  l o s s e s  c a m e  a b o u t  m a i n l y  b e c a u s e  o f  c a s e s  lik e :  
J a c k s o n  T o w n s h i p ,  N e w  J e r s e y ,  w h e r e  t h e  c o u r t s  i g n o r e d  
t h e  P o l l u t i o n  E x c l u s i o n  i n  t h e  T o w n s h i p ’s I n s u r a n c e  
p o l i c y .

M i n n e s o t a , 1 9 8 4 ; . .  A  s w e e p i n g  " L i t t l e  S u p e r f u n d "  l a w  s e t  u p  
p r e s u m p t i o n s  (of L i a b i l i t y )  r e g a r d l e s s  o f  c a u s a t i o n .

8. A m e r i c a n  S o c i e t y ' s  e x p e c t a t i o n s  o f  S o c i a l  W e l f a r e  a n d  
E x p a n d i n g  R i g h t s  h a v e  f r i g h t e n e d  t h e  r e i n s u r a n c e  
I n d u s t r y .  A  c r i s i s  w o u l d  h a v e  o c c u r r e d  n o  m a t t e r  
w h a t .  T h e r e  h a v e  b e e n  i n c r e a s e d  c o s t s  f o r  a l l  f o r m s  o f  
L i a b i l i t y .

9. D O ' S  A N D  D O N ' T S :

M a k e  s u r e  y o u  k n o w  a b o u t  a v a i l a b i l i t y ,  u s e  t h e  " M A P S "  
p r o g r a m .
D o  n o t  e n a c t  " M a n d a t o r y  C o v e r a g e " .
T a k e  c a r e  t h a t  a n y  m e c h a n i s m  y o u  s e t  u p  is t e m p o r a r y  a n d  
t h a t  p r e m i u m s  a r e  a d e q u a t e .
D o  w o r k  w i t h  y o u r  I n s u r a n c e  C o m m i s s i o n s  o n  r e a s o n a b l e  
r e g u l a t i o n s . e . g . . c o n s t r a i n t s  o n  n o n - r e n e w a l s  a n d  
c a n c e l l a t i o n s .
E n a c t  a p a c k a g e  o f  T o r t  R e f o r m s  t o  c u t  c o s t s  a n d  
r e e s t a b l i s h  c o n f i d e n c e ;
S e v e r a l  L i a b i l i t y  
R e p e a l  C o l l a t e r a l  S o u r c e  
L i m i t  P u n i t i v e  D a m a g e s
R e - e s t a b l i s h  " B e s t  P r o f e s s i o n a l  P r a c t i c e s "  D e f e n s e
P u t  a c e i l i n g  o n  n o n - e c o n o m i c  d a m a g e s  ( e . g . M i c h i g a n  a n d
Ohio)

20. C o m p e t i t i o n  a n d  F r e e  m a r k e t s  w i l l  t a k e  c a r e  o f  t h e
c u r r e n t  d o w n  " C y c l e " . H o w e v e r ,i t  m a y  b e  t h a t  n e w  t o o l s  c a n  
b e  f o u n d  t o  h a n d l e  " e x c e s s e s " ( e . g . I n s u r a n c e  r e g u l a t i o n s  
t o  c o n t r o l  u n d e r p r i c i n g ) .

11. B r o a d e r  I m p l i c a t i o n s  o f  T o r t  R e f o r m . T o r t  L a w  h a s  a r o l e  
in s h i f t i n g  l o s s e s  f r o m  t h e  i n n o c e n t  t o  t h e  
n e g l i g e n t .  H o w e v e r  i t  h a s  b e e n  s t r e t c h e d  i n t o  a n  
i n e f f i c i e n t  S o c i a l  W e l f a r e  s y s t e m . I t  d o e s n ' t  g i v e  t h e  
m o n e y  t o  t h e  v i c t i m s . l t  is n e i t h e r  f a i r  n o r  
e f f i c i e n t . S t u d y  t h e  T o r t  S y s t e m .  S u p p o r t  b a s i c  r e s e a r c h  
i n t o  h o w  it a c t u a l l y  w o r k s .

P r e s e n t o r :  W i l l i a m  T i t e l m a n ;  L e g i s l a t i v e  C o u n s e l ;
P e n n s y l v a n i a  T r i a l  L a w y e r s  A s s o c i a t i o n



M a i n  P o i n t s :

1.

2 .
3.

4.

5.

6 .
7.

3.

9.

1 0 . 
1 1 . 
12. 

13.

" T o r t  R e f o r m "  w i l l  h a v e  n o  s i g n i f i c a n t  e f f e c t  o n  
L i a b i l i t y  I n s u r a n c e  c o s t s  f o r  a t  l e a s t  f i v e  y e a r s , i f  a t  
a l l . I t  w i l l  n o t  a f f e c t  c a s e s  a l r e a d y  in t h e  C o u r t s .  
P e n n s y l v a n i a  i n  1 9 7 8 , p a s s e d  t h e  m o s t  r e s t r i c t i v e  
M u n i c i p a l  L i a b i l i t y  L a w  i n  t h e  c o u n t r y , i n c l u d i n g  a C a p  o n  
a w a r d s ,  a n d  t h e  e l i m i n a t i o n  o f  p r e - j u d g e m e n t  i n t e r e s t . T h e  
p a s s a g e  o f  t h a t  l a w  h a s  h a d  N O  I M P A C T  O N  C O S T S  i n  t h e  
S t a t e  o f  P e n n s y l v a n i a .

T h e  p r o p o s e d  " T o r t  R e f o r m s "  a r e  n o t  e v e n  s p e c i f i c  t o  t h e  
p r o b l e m s  f a c e d  b y  t h e  I n d u s t r y .  T h e  I n d u s t r y  w a n t s  
m a j o r ,  s w e e p i n g  c h a n g e s  i n  t h e  T o r t  L a w  s y s t e m  
i n s t e a d .  P a s s a g e  o f  t h e  I n d u s t r y ' s  " T o r t  L a w  R e f o r m s "  
w i l l  n o t  b r i n g  a b o u t  t h e  c h a n g e s  i n  I n s u r a n c e  
a v a i l a b i l i t y  a n d  a f f o r d a b i l i t y  t h a t  y o u r  c o n s t i t u e n t s  
w a n t .

T h e  n e g l i g e n c e  s y s t e m  d e p e n d s  o n  f a u l t . L i a b i l i t y  is 
d e f i n e d  n a r r o w l y . N o  o n e  w a n t s  t o  g o  b a c k  t o  t h e  o l d  d a y s  
o n  i s s u e s  l i k e  p r o d u c t  l i a b i l i t y .
T h e r e  h a s  b e e n  n o  d r a m a t i c  s h i f t  l>\ T o r t  L a w  in r e c e n t  
y e a r s ,  n o r  h a s  t h e r e  b e e n  a m a s s i v e  . n c r e a s e  in 
l a w s u i t s .  ( S e e : T i t e l m a n ' s  Paper)
B e l a n g e r ,  i n  t h e  U C L A  L a w  R e v i e w , d i d  a s t u d y  o n  t h e  
p r e s u m e d  i n c r e a s e  in L i t i g i n o u s  b e h a v i o r  o n  t h e  p a r t  o f  
U . S .  c i t i z e n s  a n d  f o u n d  t h a t  t h e y  s u e  o n  a n  a v e r a g e  o f  
4 4 / 1 0 0 0  ( s u i t s  t o  c i t i z e n s ; d o n ' t  k n o w  t i m e  p e r i o d ) ,a b o u t  
t h e  s a m e  f r e q u e n c y  as p e o p l e  in A u s t r a l i a  ar.J E n g l a n d  (and 
o t h e r  W e s t e r n  c o u n t r i e s ) .
T h e  A m e r i c a n  B a r  F o u n d a t i o n  d i d  a n o t h e r  s t u d y  a n d  f o u n d  
n o  l o n g  t e r m  p a t t e r n  o f  i n c r e a s e d  l i t i g a t i o n  i n  t h e  
F e d e r a l  C o u r t s .
I n  P e n n s y l v a n i a , t h e  r a t e  o f  i n c r e a s e  i n  s u i t s  f i l e d  h a s  
b e e n  a b o u t  1% y e a r  . F o r  P e r s o n a l  I n j u r y  c a s e s , t h e r e  h a s  
b e e n  n o  d i f f e r e n c e  i n  t h e  r a t e  o f  f i l i n g  s i n c e  t h e  
1 9 7 0 's^ T o r t  L a w  is a n  a l m o s t  p e r f e c t  m i r r o r  o f  t h e  
e v o l v i n g  v a l u e s  o f  a  s o c i e t y .
Y o u  s h o u l d  a l s o  l o o k  a t  a R a n d  s t u d y  p u b l i s h e d  i n  t h e  
N a t i o n a l  L a w  J o u r n a l , N o v e m b e r  1 1 , 1 9 8 5 , f o r  e v i d e n c e  o n  t h e  
r a t e  o f  c a s e s  f i led.
S T A T E S  N E E D  D A T A  b e f o r e  t h e y  l e a p  i n t o  a n y  c h a n g e s  e i t h e r  
in T o r t  L a w  o r  i n  I n s u r a n c e  R e g u l e t i o n . D E M A N D  T H E  DATA. 
T h e r e  a r e  m o r e  D r a m  S h o p  C a s e s  b e i n g  f i l e d  b e c a u s e  S o c i a l  
V a l u e s  h a v e  c h a n g e d .
T h e  c o s t  o f  p a y i n g  L i a b i l i t y  C l a i m s  h a s  i n c r e a s e d  a t  
a b o u t  t h e  s a m e  r a t e  as i n f l a t i o n .
T h e  P e n n s y l v a n i a  M e d i c a l  S o c i e t y  a n d  H o s p i t a l  A s s o c i a t i o n  
d i d  a s t u d y  o n  t h e  c o s t  o f  M e d i c a l  M a l p r a c t i c e . T h e y  f o u n d  
a p a t t e r n  o f  c o s t  i n c r e a s e s  t h a t  r e f l e c t e d  b o t h  i n f l a t i o n  
a n d  " P s e u d o - g r o w t h " ,t h a t  w a s  r e f l e c t i v e  o f  t h e  " t a i l s "  o f  
L i a b i l i t y  i n v o l v i n g  c a s e s  w h e r e  n e g l i g e n c e  o c c u r e d  in 
p r i o r  y e a r s , b u t  w h e r e  t h e  c a s e s  w e r e  b e i n g  f i l e d  i n  c o u r t  
in l a t e r  y e a r s . ( T h i s  is a s t a t i s t i c a l  p h e n o m e n o n .  A s s u m e



f o r  e x a m p l e  t h a t  100 c a s e s  o f  M e d i c a l  M a l p r a c t i c e  o c c u r  
i n  a g i v e n  y e a r . I t  w i l l  t a k e  a n u m b e r  o f  y e a r s  f o r  t h o s e  
c a s e s  t o  b e  f i l e d  in c o u r t . I f  1 0 0  a d d i t i o n a l  c a s e s  o c c u r  
i n  e a c h  s u b s e q u e n t  y e a r ,  t h e  s a m e  p a t t e r n  o f  f i l i n g s  
o c c u r s .  W i t h  t h e  p a s s a g e  o f  e a c h  s u c c e s s i v e  y e a r  t h e  
n u m b e r  o f  f i l i n g s  i n c r e a s e s  b e c a u s e  o f  t h e  c u m u l a t i v e  
e f f e c t  o f  o c c u r r e n c e s . T i t e l m a n ' s  p a p e r  i n c l u d e s  a c h a r t  
t h a t  d i s p l a y s  t h i s  p h e n o m e n o n  g r a p h i c a l l y . )

14. L a w y e r s  d o n ' t  o p p o s e  S t r u c t u r e d  S e t t l e m e n t s . T h e  p r o b l e m  
is i n  m a k i n g  t h e m  m a n d a t o r y . E a c h  s e t t l e m e n t  s h o u l d  b e  
t a i l o r e d  t o  t h e  p a r t i c u l a r  c i r c u m s t a n c e s  o f  t h e  
i n d i v i d u a l  c a s e .  T h e  p u r p o s e  o f  t h e  ’'Tort R e f o r m  
A d v o c a t e s "  v e r s i o n  o f  " S t r u c t u r e d  S e t t l e m e n t s " i s  '-o h u r t  
c l i e n t s  b y  c u t t i n g  c o s t s .

15. ( R e a d  T i t e l m a n ' s  p a p e r  o n  t h e  I n s u r a n c e  I n d u s t r y )  T h e
I n s u r a n c e  I n d u s t r y  h a s  c o m e  t o  a c t  m o r e  l i k e  I n v e s t m e n t
B a n k e r s  t h a n  I n s u r a n c e  U n d e r w r i t e r s . M a n y  I n s u r a n c e  
E x e c u t i v e s  a r e  i s o l a t e d  f r o m  c o n c e p t s  o f  
U n d e r w r i t i n g .  T h e y  w a n t  t o  b e  B a n k e r s ,  t h a t  is; M o n e y  
m a n a g e r s .

16. W h y  is t h i s  p a r t i c u l a r  c y c l e  w o r s e ?  B e c a u s e  t h e  U. S .  n o
l o n g e r  c o n t r o l s  t h e  W o r l d  E c o n o m y .L l o y d 1s o f  L o n d o n  
r e i n s u r a n c e  p o l i c y  is a f f e c t e d  b y  t h e  i n t e r n a t i o n a l  
m o n e t a r y  e x c h a n g e  r a t e . S i n c e  t h e  e x c h a n g e  r a t e s  h a v e  
b e c o m e  m o r e  f a v o r a b l e  (The P o u n d  i n  r e l a t i o n  t o  t h e  
D o l l a r ) ,  t h e i r  R e i n s u r a n c e  c a p a c i t y  f o r  U . S . I n s u r a n c e  is 
e x p e c t e d  t o  r i s e  b y  4 0 %  t h i s  y e a r  a l o n e .

17. S t a t e s  n e e d  t o  l o o k  a t  b e c o m i n g  r e i n s u r o r s  t h e m s e l v e s ;
S e l f  I n s u r a n c e ; P o o l i n g ; a n d  s t r e n g t h e n i n g  S t a t e  L a w  o n  
I n s u r a n c e  I n d u s t r y  A c c o u n t i n g  P r a c t i c e s  a n d  R e p o r t i n g  
R e q u i r e m e n t s ,  f o r  a n s w e r s  t o  t h e  p r o b l e m s  o f  A v a i l a b i l i t y  
a n d  A f f o r d a b i l i t y .

P r e s e n t o r :  G u s t a v e  S h u b e r t ;  D i r e c t o r ;  I n s t i t u t e  f o r  C i v i l
J u s t i c e ;  T h e  R a n d  C o r p o r a t i o n

M a i n  P o i n t s :

1. T h e  A m e r i c a n  C i v i l  J u s t i c e  S y s t e m  is a b r o k e r  f o r  a 
m u l t i t u d e  o f  n e e d s . I t  d e t e r m i n e s  h o w  t h e  " F r e e  M a r k e t "  
w o r k s  i n  t h i s  c o u n t r y  a n d  i n t e r p r e t s  S o c i e t y 1s c h a n g i n g  
v a l u e s  o f  j u s t i c e  i n  a m u l t i t u d e  o f  w a y s . T h e  C i v i l  
J u s t i c e  S y s t e m  h a s  b e e n  i g n o r e d  b y  r e s e a r c h e r s  u n t i l  v e r y  
r e c e n t l y .

2. T h e r e  is a r e a l  c r i s i s  i n  I n s u r a n c e  A v a i l a b i l i t y  a n d  
A f f o r d a b i l i t y  a n d  w e  w a i t e d  t o o  l o n g  a s  a S o c i e t y  in 
s e e k i n g  s o l u t i o n . W e  r u n  t h e  r i s k  o f  u s i n g  a l a r g e  
h a m m e r ,  w i t h  l i t t l e  i n f o r m a t i o n , o n  a c o m p l i c a t e d  p r o b l e m .

3. T h e  C i v i l  J u s t i c e  S y s t e m  h a s  c o n f l i c t i n g  g o a l s ;  S o c i a l  
J u s t i c e ,  V i c t i m ' s  r i g h t s ,  G o o d  B u s i n e s s  p r a c t i c e s ,  etc., 
E v e r y o n e  is a f f e c t e d  b y  t h e  C i v i l  J u s t i c e  S y s t e m .  T h e r e  
a r e  n o  M A G I C  B U L L E T S  t h a t  w i l l  r e s o l v e  o u r  p r o b l e m s .



T h e  R a n d  C o r p o r a t i o n  S t u d y  o f  t h e  A m e r i c a n  C i v i l  J u s t i c e  
S y s t e m  l o o k e d  a t  t h r e e  m a i n  a r e a s :
O U T C O M E S :  T r e n d s  a n d  P a t t e r n s
C O S T S :  W h a t ? W h o ? D i s t r i b u t i o n ?
P R O C E S S E S :  W e r e  t h e y  U n d e r s t o o d ?  W e r e  t h e y  O p t i m a l ?  D i d
t h e y  n e e d  I m p r o v e m e n t ?
S t a f f  m e m b e r s  f r o m  t h e  R a n d  C o r p o r a t i o n  t h a t  w o r k e d  o n  
t h i s  s t u d y  a r e  a v a i l a b l e  t o  t e s t i f y  b e f o r e  S t a t e  
L e g i s l a t i v e  C o m m i t t e e s .

S i n c e  it w a s  d e e m e d  i m p o s s i b l e  t o  e v a l u a t e  t h e  e n t i r e  
A m e r i c a n  C i v i l  J u s t i c e  s y s t e m  w e  h a d  t o  l o o k  f o r  
J u r i s d i c t i o n s  t h a t  w e r e  b o t h  w i l l i n g  t o  p a r t i c i p a t e  a n d  
t h a t  h a d  a D a t a  S y s t e m  t h a t  h a d  e n o u g h  i n f o r m a t i o n  t o  
a l l o w  e v a l u a t i o n  t o  o c c u r . N o  o n e  h a d  e v e r  l o o k e d  a t  t h e  
C o u r t s  b e f o r e  i n  a n y  s y s t e m a t i c  w a y . I n  m o s t  j u r i s d i c t i o n s  
t h e r e  w a s  no d a t a  o n  J u r i e s  ( t h e i r  c o m p o s i t i o n , a c t i o n s  
t a k e n  a n d  s i z e  o f  a w a r d s  f o r  e x a m p l e ) .
M o s t  c f  t h e  d a t a  i n  o u r  s t u d y  is ta.cen f r o m  t h e  C o o k  
C o u n t y  a n d  S a n  F r a n s i s e o  C o u n t y  C o u r t s  f r o m  1 9 5 9  t o  
197 9 .  W e  a r e  s t i l l  g a t h e r i n g  a n d  a n a l y z i n g  i t . W e  a l s o  
h a v e  d a t a  f r o m  t h e  e n t i r e  S t a t e  o f  C a l i f o r n i a  C i v i l  C o u r t  
s y s t e m  f r o m  1 9 8 0  t o  1 9 8 5  a n d  w i l l  b e  c o l l e c t i n g  t h a t  d a t a  
o n  a n  ongiorig b a s i s .
T h e r e  is n o  s i m p l e  a n s w e r  t o  t h e  q u e s t i o n  o f  t h e  i m p a c t  
o f  j u r i e s  o n  t h e  s i z e  o f  a w a r d s . T h e  C o o k  C o u n t y  a n d  S a n  
F r a n s i s e o  C o u n t y  j u r y  d a t a  w a s  s i m i l a r : M E D I A N  A W A R D S  
R E M A I N E D  F L A T  O V E R  T W E N T Y  Y E A R S . I n  C o o k  C o u n t y  t h e  m e d i a n  
a w a r d  w a s  $ 8 , 0 0 0  ( E i g h t  T h o u s a n d  D o l l a r s )  a n d  s t i l l  
h a s n ' t  c h a n g e d . H o w e v e r ,  t o w a r d  t h e  m i d d l e  o f  t h e  p e r i o d ,  
s o m e  a w a r d s  g o t  b i g g e r . I n  t h e  t o p  t e n  p e r c e n t  o f  c a s e s ,  
i n v o l v i n g  M e d i c a l  M a l p r a c t i c e , C o n t r a c t s  a n d  S u i t s  a g a i n s t  
G o v e r n m e n t s ,  t h e  r a t i o  o f  P l a i n t i f f  W i n s  i n c r e a s e d  f r o m  
l / 4 t h  t o  l / 3 r d  a n d  t h e  D o l l a r  a m o u n t  o f  a w a r d s  w e n t  
u p . T h e  c u r r e n t  r a t i o  is a b o u t  5 0 / 5 0  P l a i n t i f f / D e f e n d a n t  
W i n s .
A l s o :  T h e r e  w a s  a n  i n c r e a s e  i n  t h e  r a t i o  o f  t h e  d o l l a r
a m o u n t s  a w a r d e d  a s  o p p o s e d  t o  t h e  d o l l a r  a m o u n t s  c l a i m e d  
i n  t h e  i n i t i a l  s u i t s , ( T h a t  i s ; J u r i e s  t e n d e d  t o  a w a r d  
s o m e t h i n g  c l o s e r  t o  t h e  a m o u n t  r e q u e s t e d  t h a n  t h e y  h a d  i n  
p r e v i o u s  y e a r s )  a p p a r e n t l y  p a r t l y  b e c a u s e  o f  t h e  
a p p l i c a t i o n  o f  " P r e - J u d g e m e n t  I n t e r e s t " . R a n d  h a s  r e c e n t l y  
a d v i s e d  t h e  I l l i n o i s  L e g i s l a t u r e  o n  t h e  i m p a c t  o f  
P r e - J u d g e m e n t  I n t e r e s t  i n  I l l i n o i s  c a s e s .
C I R C U M S T A N C E S  a f f e c t e d  t h e  s i z e  o f  j u r y  a w a r d s  i n  t h e  
C o o k  C o u n t y  C o u r t s .A w a r d s  f o r  W o r k p l a c e  I n j u r i e s  w e r e , o n  
t h e  a v e r a g e , T h r e e  t i m e s  a s  h i g h  a s  t h o s e  f o r  o t h e r  
a c c i d e n t s .
R A C I A L  C H A R A C T E R I S T I C S  w e r e  a l s o  a k e y  d e t e r m i n a n t  i n  t h e  
s i z e  o f  J u r y  a w a r d s . M i n o r i t i e s  b o t h  w i n  a n d / o r  p a y  l e s s  
f r e q u e n t l y  t h a n  o t h e r s . T h e y  a l s o  r e c e i v e / a r e  a s s e s s e d  
l e s s  m o n e y  t h a n  o t h e r  c a s e s .
T h e r e  is l i t t l e  d a t a  y e t  a v a i l a b l e  o n  t h e  i m p a c t  o f  
P u n i t i v e  D a m a g e s  o n  t h e  s i z e  o f  j u r y  a w a r d s  i n  t h e  s t u d y .
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W e  w i l l  s o o n  b e  a b l e  t o  t e l l  w h e t h e r  t h e r e  w a s  a 
d i f f e r e n c e  i n  t h e  s i z e  o f  J u r y  a w a r d s  b y  t h e  s i z e  o f  t h e  
J u r y . ( e . g .  w h e t h e r  it w a s  a s i x  o r  t w e l v e  p e r s o n  jury)
W e  a r e  a l s o  l o o k i n g  a t  t h e  i m p a c t  o n  D e f e n d a n t s , I n s u r o r s  
a n d  P l a i n t i f f s  o f  " J o i n t  a n d  S e v e r a l  L i a b i l i t y " ,b u t  t h a t  
d a t a  is n o t  r e a d y  yet.

W e  s h o u l d  f o c u s  o u r  a t t e n t i o n  o n  t h e  T o r t  L a w  o n  w h e r e  
t h e  p r o b l e m s  are:

M e d i c a l  M a l p r a c t i c e  
C o n t r a c t s  
P r o d u c t  L i a b i l i t y  

C O S T S :

P u b l i c  C o s t s :  I t  is e s t i m a t e d  t h a t  t h e  a n n u a l  T a x  C o s t s
o f  s u p p o r t i n g  t h e  U. S .  S t a t e  a n d  F e d e r a l  ( C i v i l  ?) C o u r t s  
is a b o u t  2 . 2  B i l l i o n  D o l l a r s .
P r i v a t e  C o s t s :  A n  e x a m p l e  o f  P r i v a t e  C o s t s  is A s b e s t o s
L i t i g a t i o n . A s s u m e  t h a t  t h e  t y p i c a l  c a s e  c o s t s  95 T h o u s a n d  
d o l l a r s . O f  t h a t  a m o u n t , 3 5 %  g o e s  t o  D e f e n s e  L a w y e r s , C l a i m s  
A d j u s t e r s  a n d  M a n a g e r s . 2 6 %  g o e s  t o  t h e  P l a i n t i f f ' s  
L a w y e r s , a n d  a b o u t  29% g o e s  t o  t h e  P l a i n t i f f .( 10% 
a p p a r e n t l y  g o e s  e l s e w h e r e )

T h e r e  is a r e a l  i n a d e q u a c y  o f  r e s o u r c e s  g o i n g  t o  t h e  
C i v i l  J u s t i c e  s y s t e m ,  e s p e c i a l l y  i n  t h e  a r e a  o f  D a t a  
g a t h e r i n g  a n d  I n f o r m a t i o n  S y s t e m s .
T h e r e  is a r e a l  i m b a l a n c e  i n  t h e  r a t i o  o f  P u b l i c  a n d  
p r i v a t e  r e s o u r c e s  w i t h i n  t h e  L e g a l  P r o f e s s i o n . J u d g e s  g e t  
p a i d  t h e  l e a s t .
P R O C E S S ; W e  f o u n d  t h e  p r o c e s s  o f  t h e  C i v i l  J u s t i c e  S y s t e m  
t o  b e  c h a r a c t e r i z e d  b y  c o n g e s t i o n  a n d  d e l a y . I n  L.A. it 
t a k e s  3 - 5  y e a r s  t o  g e t  t o  c o u r t . T h i s  d r i v e s  u p  
c o s t s ,  e s p e c i a l l y  b e c a u s e  o f  t h e  a p p l i c a t i o n  o f  
" P r e - J u d g m e n t  I n t e r e s t " .
T h e r e  h a s  b e e n  n o  " E X P L O S I O N "  o f  L i t i g a t i o n  i n  t h e  
j u r i s d i c t i o n s  w e  s t u d i e d . T h e  o n l y  i n c r e a s e  i n  t h e  n u m b e r  
o f  c a s e s  f i l e d  h a s  b e e n  i n  p r o p o r t i o n  t o  t h e  i n c r e a s e  i n  
t h e  s h e e r  s i z e  o f  t h e  p o p u l a t i o n . O t h e r w i s e , t h e  n u m b e r  o f  
c a s e s  f i l e d  is in t h e  s a m e  p r o p o r t i o n  a s  d u r i n g  t h e  e r a  
o f  W W 1 1 .
T h e  n u m b e r  o f  J u d g e s  a s s i g n e d  t o  t h e  C o u r t s  is p r o b a b l y  
l a s s  i m p o r t a n t  t h a n  t h e i r  Q u a l i t y .
O r g a n i z a t i o n a l  p r o b l e m s  in t h e  C o u r t s  m a y  i n h i b i t  t h e  
C o u r t ' s  p r o d u c t i v i t y .
T h e  r e a l  c a u s e  o f  t h e  d e l a y s  in t h e  C o u r t s  is t h a t  t h e  
C O M P L E X I T Y  o f  c a s e s  h a s  r a d i c a l l y  i n c r e a s e d , e s p e c i a l l y  in  
t h e  a r e a s  o f  C i v i l  L i b e r t i e s , P r o d u c t  L i a b i l i t y  a n d  F i r s t  
A m e n d m e n t  c a s e s . T h e  C o u r t s  h a v e n ' t  b e e n  a b l e  y e t  t o  
a d j u s t  t o  t h e  c h a n g e s  i n  c o m p l e x i t y  o f  c a s e s . T h e y  s h o u l d  
s p l i t  o u t  t h e  r o u t i n e  f r o m  t h e  n o n - r o u t i n e  c a s e s . C h a n g e s  
i n  D o c k e t i n g  p r a c t i c e s  is o n e  w a y  t o  d o  t h i s , w h i c h  is 
b e i n g  i m p l e m e n t e d  i n  C a l i f o r n i a .
R a n d  h a s  a m a n u a l  a v a i l a b l e  f o r  t h e  a s k i n g  o n  " M a n d a t o r y  
J u d i c i a l  A r b i t r a t i o n " ,w h i c h  is b e i n g  t r i e d  i n  C a l i f o r n i a ,  
I l l i n o i s ,  a n d  N e w  J e r s e y .  I n  t h o s e  S t a t e s ,p e o p l e  a r e  
d e l i g h t e d  w i t h  t h e  s y s t e m .



24. U N I N T E N D E D  C O N S E Q U E N C E S  o f  t h e  w a y  o u r  C o u r t s  n o w  
f u n c t i o n ,  i n c l u d e ;  t h e  a v e r a g e  J u r y  t r i a l  i n  S t a t e  C o u r t s  
c o s t s  a b o u t  $ 8 0 0 0  . It t a k e s  u p  t o  f i v e  y e a r s  t o  g e t  t o  
t r i a l . A s  a c o n s e q u e n c e  m a n y  c a s e s  a r e  n o t  b e i n g  t r i e d  a t  
all. A n  a l t e r n a t i v e  is n e e d e d .
T h e  S y s t e m  p r o v i d e s  C o m p e n s a t i o n  o n  a n  u n f a i r , i r r a t i o n a l  
a n d  a r b i t r a r y  b a s i s .  F o r  e x a m p l e  i n  t h e  c u r r e n t  A s b e s t o s  
L i t i g a t i o n , t h e r e  a r e  T h o u s a n d s  o f  c a s e s ;H u n d r e d s  o f  
T h o u s a n d s  o f  m a n - y e a r s ;  a n d  M i l l i o n s  o f  D o l l a r s  o f  c o s t s .  
I n  m a n y  c a s e s ,  P l a i n t i f f s  h a v e  n o t  e v e n  b e e n  i n j u r e d ;  
t h e r e  is n o  a t t e m p t  b e i n g  m a d e  a t  i n d i v i d u a l i z e d  
j u s t i c e ;  t h e  R u l e s  a r e  i n c o n s i s t e n t ;  t h e r e  is m a s s  
p r o c e s s i n g  o f  c a s e s  a n d  a n  a v e r a g e  o f  20 D e f e n s e  F i r m s  
i n v o l v e d  i n  e a c h  cas e .  T h e  S y s t e m  is n o t  w o r k i n g  v e s y  
w e l l  i n  t h i s  i n s t a n c e .

25. W e  h a v e  a l s o  d o n e  a s t u d y  o n  t h e  i m p a c t  o f  " T o r t  R e f o r m "  
o n  M e d i c a l  M a l p r a c t i c e  c a s e s .  W e  h a v e  f o u n d  t h a t  t h e  
i m p a c t s  are: F e w e r  F i l i n g s ;  C a s e s  a r e  m o r e  l i k e l y  t o  b e
d i s m i s s e d ;  C a s e s  a r e  m o r e  l i k e l y  t o  b e  s e t t l e d  o u t  o f  
C o u r t ;  T h e  p r o b a b i l i t y  o f  V i c t i m  W i n s  is l o w e r ;  A w a r d s  t o  
V i c t i m s  a r e  l o w e r .  (Co p y  o f  t h i s  s t u d y  is o n  i t ' s  way)

26. T h e  c o n c e p t s  o f  a s i m p l e  c i v i l  j u s t i c e  s y s t e m  a n d  a 
s y s t e m  t h a t  c a n  c o m p e n s t a t e  f o r  a l l  i n j u r e d  p a r t i e s  a r e  
i n c o m p a t i b l e .  T h e r e  a r e  n o  e a s y  a n s w e r s  t o  o u r  I n s u r a n c e  
p r o b l e m s .
(Note: I h a v e  o r d e r e d  c o p i e s  o f  t h e  S u m m a r i e s  o f  t h e  R a n d  
S t u d i e s  f o r  u s  t o  u s e . T h e y  a r e  in t h e  m a i l . )

L U N C H E O N  D I S C U S S I O N :

P r e s e n t o r :  M a v i s  A . W a l t e r s ;  S e n i o r  V i c e  P r e s i d e n t ;  I n s u r a n c e
S e r v i c e s  O f f i c e , I n c . ;  W a s h i n g t o n , D . C .

M a i n  P o i n t s :

1. I n s u r a n c e  S e r v i c e s  O f f i c e  Inc. is a t e c h n i c a l  s e r v i c e s  
t h a t  s e r v e s  t h e  I n d u s t r y  n a t i o n w i d e .

2. D u r i n g  t h e  p a s t  y e a r , t h e  I n s u r a n c e  I n d u s t r y  i n  t h e  U. S .  
p a i d  o u t  $ 1 1 8  i n  C l a i m s , f o r  e v e r y  $ 1 0 0  i n  p r e m i u m s  
c o l l e c t e d .  1 9 8 5  l o s s e s  w i l l  b e  i v e n  g r e a t e r .

3. T h e  " r a t e  o f  r e t u r n "  f o r  t h e  I n s u r a n c e  I n d u s t r y  
n a t i o n w i d e  in 1 9 8 4  w a s  o n l y  1 . 7 % . 5 0  o u t  O f  1 0 0  I n s u r a n c e  
C o m p a n i e s  i n  1 9 8 4  e x p e r i e n c e d  a n e g a t i v e  r e t u r n  o n  n e t  
w o r t h .

4. T h e r e  is a n  i n c r e a s e  in i n v e s t m e n t  I n c o m e  t o  t h e  
I n s u r a n c e  I n d u s t r y  t h i s  y e a r  a s  p r e m i u m  g r o w t h  is u p  21% 
a n d  s t o c k  p r i c e s  a r e  r i s i n g . H o w e v e r  i t  is i m p o r t a n t  t o  
n o t e  t h a t  S t o c k  P r i c e s  A N T I C I P A T E  b e t t e r  f u t u r e  r e s u l t s  
r a t h e r  t h a n  g u a r a n t e e  t h e m ! !



5. I n a d e q u a t e  p a s t  p r i c i n g  w a s  n o t  t h e  o n l y  c a u s e  (of 
I n s u r a n c e  c o m p a n y  f i n a n c i a l  p r o b l e m s )  M a n y  c o m p a n i e s  w e r e  
a l s o  w r o n g  a b o u t  t h e i r  i n v e s t m e n t  d e c i s i o n s  a n d  
a n t i c i p a t e d  r e t u r n s .

6. I n  1985, w e  a n t i c i p a t e  l o s s e s  I n d u s t r y w i d e  t o  b e  c l o s e  t o  
1 3 . 6  B i l l i o n  d o l l a r s .

7. W e  t h i n k  t h a t  m u c h  o f  c u r  l o s s e s  w e r e  d u e  t o  C o u r t  
i n t e r p r e t a t i o n s  o f  P o l i c y  L a n g u a g e  t o  c o v e r  i n c i d e n t s  
t h a t  w e r e  n e v e r  i n t e n d e d  t o  b e  c o v e r e d  a n d  E x c e s s i v e  
C o n s u m e r  e x p e c t a t i o n s  o f  L i t i g a t i o n .

8. T h e  I n d u s t r y  is i n t r o d u c i n g  n e w  " C l a i m s  M a d e "  p o l i c y  
f o r m s  d e s i g n e d  t o  h e l p  s o l v e  t h e  p r o b l e m , b y  l i m i t i n g  
L i a b i l i t y  c o v e r a g e  t o  t h e  a c c u a l  t i m e  perio'* p a i d  f o r  b y  
t h e  p r e m i u m .

( N o t e : T h i s  e l i m i n a t e s  t h e  " t a i l "  o f  L i a b i l i t y  o n  a p a r t  
o f  t h e  I n s u r a n c e  c o m p a n y  in y e a r s  s u b s e q u e n t  t o  t h  e x a c t  
y e a r  f o r  w h i c h  t h e  I n s u r a n c e  w a s  p u r c h a s e d . T h e r e  a r e  
t h o s e  t h a t  t h i n k  t h i s  is a v e r y  p o o r  i d e a  in t h a t  i t  w i l l  
I N C R E A S E  t h e  n u m b e r  o f  c l a i m s  f i l e d ,  a n d  m e a n  t h a t  p e o p l e  
w i l l  h a v e  t o  b u y  l i a b i l i t y  i n s u r a n c e  i n  s u b s e q u e n t  y e a r s  
e v e n  t h o u g h  t h e y  m a y  b e  o u t  o f  t h e i r  p r o f e s s i o n a l  
p r a c t i c e s  o r  t h e i r  b u s i n e s s e s .  F o r  t h e  t i m e  b e i n g  t h e  
c o n c e p t  h a s  b e e n  r e j e c t e d  b y  t h e  S t a t e  o f  A l a s k a ' s  
I n s u r a n c e  D i v i s i o n . )  T h e  I n d u s t r y  h o p e s  t h a t  t h e  n e w  
f o r m 3  w i l l  b e  a p p r o v e d  f o r  m o s t  j u r i s d i c t i o n s  soon.

P r e s e n t o r :  R o b e r t  H u n t e r ;  P r e s i d e n t ;  N a t i o n a l  I n s u r a n c e
C o n s u m e r  O r g a n i z a t i o n ;  V i r g i n i a

M a i n  P o i n t s :

1. T h e  I n s u r a n c e  A v a i l a b i l i t y  a n d  A f f o r d a b i l i t y  " C r i s i s "  w e  
a r e  e n d u r i n g  n o w , i s  a s t a n d a r d ,  t y p i c a l  I n s u r a n c e  
e c o n o m i c  c y c l e .  T h e  r e a l  r a t e s  o f  r e t u r n  f o r  t h e  
I n d u s t r y  f o r  1 9 8 4  a r e  m o r e  l i k e  6% t o  7%, r a t h e r  t h a n  t h e  
1 . 7 %  q u o t e d  b y  t h e  I n d u s t r y .

2. T h i s  y e a r  a l o r a ,  t h e  I n d u s t r y  h a s  e n j o y e d  a 25 B i l l i o n  
d o l l a r  p r e m i u m  i n c r e a s e  c a s h  i n f u s i o n  i n t o  t h e i r  
a c c o u n t s .  I n  a d d i t i o n ,  t h e i r  s t o c k  p r i c e s  a r e  r i s i n g  at  
a r a t e  t w i c e  a s  h i g h  as t h e  D o w - J o n e s  f o r  s t o c k s  in 
g e n e r a l .  W a l l  s t r e e t  is n o t  f o o l e d  b y  t h i s  s h o r t  t e r m  
c y c l i c a l  d o w n t u r n .  I f  w e  w a i t  f o r  o n e  m o r e  y e a r ,  t h e  
p r o b l e m  w i l l  s o l v e  i t s e l f  a n d  w e  w o n ' t  h a v e  t o  h a v e  
a n o t h e r  m e e t i n g  l i k e  t h i s  u n t i l  1995, w h a n  t h e  n e x t  c y c l e  
o c c u r s .

3. (On t h e  m a t t e r  o f  t h e  a p p r o p r i a t e n e s s  o f  I n s u r a n c e  
c o m p a n i e s  as w e  k n o w  t h e m  t o d a y  b e i n g  a b l e  t o  s a t i s f y  
S o c i e t y ' s  n e e d  f o r  p r o t e c t i o n  f r o m  r i s k ) :  " C o m p e t i t i o n "  
w i l l  n o t  h e l p  t h e  D a y  C a r e  C e n t e r s  o r  t h e  N u r s e  m i d - w i v e s  
g e t  I n s u r a n c e  a t  a f f o r d a b l e  r a t e s .  T h e r e  h a v e  b e e n  7 1 %  
p r e m i u m  i n c r e a s e s  f o r  f a r  l e s s  c o v e r a g e  i n  t h e  r e c e n t  
p a s t  f o r  t h e s e  a n d  s i m i l a r  p r o f e s s i o n s .



4. T h e  1 9 8 4  n u m b e r  q u o t e d  b y  t h e  I n d u s t r y  f o r  t h e i r  
p r o f i t a b i l i t y  is a p h o n y  n u m b e r . I t  i g n o r e s  C a p i t a l  G a i n s  
a n a  I n c o m e  T a x  C r e d i t s .

5. W e  m a y  n e e d  T o r t  R e f o r m , I  d o n ' t  k n o w . B u t  in t h e  p a s t  w h e n  
w e  h a d  t o  d e a l  w i t h  i s s u e s  l i k e  t h i s  w e  h a d  d a t a . ( e . g .  o n  
n o - f a u l t  A u t o  I n s u r a n c e ) .I n  t h i s  i n s t a n c e  w e  h a v e  t o  r e l y  
o n  t h e  I n s u r a n c e  I n d u s t r y  t o  p r o v i d e  t h e  d a t a  t o  b e  
a n a l y z e d .  H o w e v e r ,  t h e y  c o n t r o l  t h e  d a t a  a n d  w o n ' t  t u r n  
l o o s e  o f  it. W i t h o u t  t h e  d a t a  y o u  c a n ' t  k n o w  w h a t ' s  
h a p p e n i n g .

6. T h e  I n s u r a n c e  c o m p a n i e s  a r e  o f f e r i n g  N O T H I N G  i n  r e t u r n  
f o r  " T o r t  R e f o r m " . F u r t h e r , y o u  s h o u l d  a s k  t h e m  w h a t  w o u l d  
h a p p e n  if y o u  p a s s e d  t h e i r  e n t i r e  " T o r t  R e f o r m "  p a c k a g e ,  
w o u l d  y o u r  c o s t s  b e  r e d u c e d ?

7. S t a t e s  n e e d  t o  u p g r a d e  -chair I n s u r a n c e  D e p a r t m e n t s  
c o m p e t e n c e  l e v e l s .  T h e r e  a r e  a l o t  o f  u n s u b s t a n t i a t e d  
a s s u m p t i o n s  b e i n g  m a d e  a b o u t  t h e  s e t t i n g  o f  r a t e s .  T h e y  
a r e  b a s e d  i n  p a r t  o n  a l o t  o f  g u e s s w o r k .  W e  n e e d  a n  
i n s t i t u t i o n a l i z e d  p r e s e n c e  t o  c h a l l e n g e  t h e  i n s u r a n c e  
i n d u s t r y .  W e  n e e d  P u b l i c  A d v o c a t e s  t o  p a r t i c i p a t e  in 
i n s u r a n c e  r a t e  s e t t i n g  c a s e s .  W e  n e e d  a n n u a l  r e p o r t s  
f r o m  t h e  I n d u s t r y  t h a t  p r o v i d e  i n f o r m a t i o n  i n  f a r  m o r e  
d e t a i l  t h a n  t h e y  n o w  do.

8. I f  y o u  w a n t  t o  c h a n g e  l a w s ,  t h i n k  a b o u t  c h a n g i n g :
A n t i - g r o u p  l a w s  
A n t i - r e b a t e  l a w s  
R e - i n s u r a n c e  l a w s  

A l s o :  M o v e  t o w a r d  " I n s u r a n c e  I n d e p e n d e n c e " :  T h a t  is; g e t
o u t  o f  d e p e n d i n g  o n  L l o y d ' s  o f  L o n d o n  a n d  o t h e r  f o r e i g n  
e x p o r t e r s  o f  r e - i n s u r a n c o .

P r e s e n t - r :  N C S L  F i l m  o n  " W h a t  L e g i s l a t o r s  n e t d  t o  k n o w  a b o u t  
M e d i c  .1 M a l p r a c t i c e " .  T h e r e  is a l s o  a h a n d b o o k  a v a i l a b l e  o n  
t h i s  t o p i c .  T h e  f i l m  is a v a i l a b l e  f o r  l o a n  f o r  t h e  a s k i n g .

M a i n  P o i n t s :

1. T h e  p u r p o s e  o f  M e d i c a l  M a l p r a c t i c e  I n s u r a n c e  is t o  c o v e r  
N e g l i g e n c e  a n d  t o  p r o v i d e  v i c t i m s  r e l i e f  f o r  t h e  c o s t s  of  
M e d i c a l  C a r e , P a i n  a n d  S u f f e r i n g  a n d  I m p a i r m e n t .

2. B e t w e e n  1 9 7 9  a n d  1 9 8 3 , t h e r e  w a s  a 7 1 %  i n c r e a s e  i n  t h e  
p r e m i u m s  f o r  O b G y n ' s  a n d  S u r g e o n s . H o w e v e r , t h e r e  is n o  
u n i f o r m i t y  i n  p r e m i u m  r a t e s . A  P o l i c y  t h a t  c o s t s  $ 1 2 0 0  i n  
I n d i a n a  c o s t s  $ 1 2 5 0 0  in N e w  Yor k .

3. T h e  c r i t i c i s m s  o f  t h e  S y s t e m  o f  C i v  .1 L a w  as i t  r e l a t e s  
t o  M e d i c a l  M a l p r a c t i c e  a r e  t h a t :
T h e  C o u r t s  a r e  s l o w ,  c o s t l y  a n d  u n i  iir.
O n l y  l / 3 r d  o f  p r e m i u m s  p a i d  e n d  u p  i n  t h e  p o c k e t s  o f  
i n j u r e d  p a r t i e s .
A w a r d s  f o r  N o n - E c o n o m i c  d a m a g e s  is h i g h l y  u n p r e d i c t a b l e .  
L a r g e  s e t t l e m e n t s  h a v e  o f t e n  b e e n  o v e r t u r n e d  o n  a p p e a l .



4. H a v e  w e  " t e r r o r i z e d "  D o c t o r s  a n d  H o s p i t a l s ?  Is t h e  l e g a l  
s y s t e m  d i c t a t i n g  m e d i c a l  j u d g e m e n t  a n d  p r a c t i c e ?  T h e  
T o r t  s y s t e m  f o r c e s  t h e  Medics.1 p r o f e s s i o n  t o  p r a c t i c e  
" D e f e n s i v e  M e d i c i n e "  a t  a n  e s t i m a t e d  c o s t  o f  15 B i l l i o n  a 
y e a r .

5. T h e  r e j o i n d e r  is t h a t  s o m e  o f  t h e  i n c r e a s e d  s e r v i c e  is 
e x a c t l y  w h a t  t h e  C o u r t s  h a d  in m i n d  a n d  i n t e n t i o n a l l y  
f o r c e d  t o  o c c u r  w i t h  p r e c e d e n t  s e t t i n g  a w a r d s  a n d  
s e t t l e m e n t s .

6. S o m e  o f  t h e  a l t e r n a t i v e s  t h a t  h a v e  b e e n  t r i e d  t o  r e s o l v e  
t h e  L i a b i l i t y  i s s u e s  w i t h i n  t h e  M e d i c a l  P r o f e s s i o n  
I n c l u d e :

" N o n - B i n d i n g  A r b i t r a t i o n " . . . . . . . . I n a d e q u a t e  C o m p e n s a t i o n ?
" B i n d i n g  A r b i t r a t i o n " ................ I n a d e q u a t e  C o m p e n s a t i o n ?

G i v e  u p  r i g h t  t o  J u r y  
T r i a l
S o m e  S t a t e  C o u r t s  h a v e  
o v e r  t u r n e d .

" C a p s  o n  P a i n  a n d  S u f f e r i n g " ......N o  l i m i t s  o n  a c t u a l
d a m a g e s
M o s t  c a s e s  a l r e a d y  h a v e  
m o d e r a t e  P / S  a w a r d s ?
W i l l  h u r t  v i c t i m s  o n  
e x c e p t i o n a l  c a s e s ?

" C o l l a t e r a l  S o u r c e  R u l e 11'
" S t r u c t u r e d  S e t t l e m e n t s " ........... W i l l  c a u s e  h i g h e r  a d m i n .

c o s t s ?
T h e  I n s u r a n c e  C o m p a n y  
g e t s  t h e  I n t e r e s t  ?

" C o n t i n g e n t  F e e s " ..................... M a k e s  A t t y s . w o r k  f o r  h i
a w a r d s ?  D r i v e s  u p  C o s t s ?

7. T h e  b a s i c  d a t a  o n  m a l p r a c t i c e  i n c i d e n c e s  a n d  a w a r d s  is in 
t h e  h a n d s  o f  t h e  I n s u r a n c e  c o m p a n i e s . T h e  S t a t e s  h a v e  
l i m i t e d  I n s u r a n c e  C o m p a n y  R e p o r t i n g  r e q u i r e m e n t s . M a k e  
t h e m  o p e n  u p  t h e i r  d a t a  t o  yo u .  Y O U  N E E D  T H E  D A T A  I N  
O R D E R  T O  M A K E  A N  I N F O R M E D  D E C I S I O N  A B O U T  T H E S E  I S S U E S .

8. A  s m a l l  n u m b e r  o f  i n d i v i d u a l s  c r e a t e  m o s t  o f  t h e  M e d i c a l  
M a l p r a c t i c e  c l a i m s .  S t a t e s  s h o u l d  r e q u i r e  t h a t  w h e n  
c l a i m s  a r e  f i l e d  a g a i n s t  D o c t o r s , t h a t  i n f o r m a t i o n  g o e s  
i m m e d i a t e l y  t o  t h e  M e d i c a l  E x a m i n i n g  B o a r d ,  a n d  t h a t  w h e n  
t h e  C o u r t s  m a k e  a n e g a t i v e  r u l i n g  o n  a D o c t o r ,  t h a t  t h e  
M e d i c a l  E x a m i n i n g  B o a r d  r e v i e w  h i s / h e r  l i c e n s e .  S t a t e s  
s h o u l d  e x p a n d  i m m u n i t y  f o r  M e d i c a l  E x a m i n i n g  B o a r d  
m e m b e r s  w h o  r e v i e w  L i c e n s u r e  a n d  f o r  w i t n e s s e s  in 
L i c e n s u r e  r e - e x a m i n a t i o n  c a s e s .

9. L o t s  o f  S t a t e s  s e t  u p  " P r e - T r i a l  S c r e e n i n g "  s y s t e m s  i n  
t h e  1 9 7 0 's.A l o t  o f  t h o s e  o f  s a m e  s t a t e s  h a v e  s i n c e  
a b o l i s h e d  t h e m .  I n  s o m e  j u r i s d i c t i o n s , t h e y ' v e  b e e n  
t h r o w n  o u t  o n  C o n s t i t u t i o n a l  g r o u n d s .

10. T h e  O r g a n i z a t i o n  o f  " P r e - T r i a l  S c r e e n i n g "  s y s t e m s  h a s  
u s u a l l y  b e e n  s e t  b y  S t a t u t e ; s t a f f e d  b y  D o c t o r s  a n d  
L a w y e r s ;  F u n d e d  b y  t h e  S t a t e s  t h r u  t h e  C o u r t  S y s t e m s ;  
w i t h  C o m p e n s a t i o n  l e v e l s  s e t  b y  S t a t u t e  f o r  d i f f e r e n t



k i n d s  o f  o c c u r e n c e s .  ( L o o k  at t h e  I n d i a n a  m o d e l  f o r  o n e  
t h a t ’s s t i l l  f u n c t i o n i n g . )

11. S t a t e s  m i g h t  w a n t  t o  l o o k  i n t o  e s t a b l i s h i n g  p e n a l t i e s  f o r  
S p u r i o u s  D e f e n s e s !  (No o n e ' s  y e t  d o i n g  i t , b u t  It's a n  
i n t r i g u i n g  idea.)

12. T h e  R a n d  C o r p o r a t i o n  s a y s  t h a t  b a s e d  o n  i t ' s  s t u d y  o f  t h e  
i m p a c t  o f  t h e  C a l i f o r n i a  M e d i c a l  M a l p r a c t i c e  " T o r t  
R e f o r m s "  t h a t  t h e  R e f o r m s  d i d  in f a c t  r e d u c e  t h e  n u m b e r  
o f  c a s e s ,  t h e  n u m b e r  o f  c l a i m s  a n d  t h e  s i z e  a n d  n u m b e r  o f  
a w a r d s .  I t  is u n c l e a r  h o w e v e r , a t  w h a t  c o s t  t o  v i c t i m  
a c c e s s i b i l i t y  t o  t h e  C o u r t s .

P r e s e n t o r :  J o s e p h i n e  D n i s c o l l ;  C o m m i s s i o n e r  o f  I n s u r a n c e ;
S t a t e  o f  O r e g o n .

M a i n  P o i n t s :

1. D u r i n g  t.ie p e r i o d  o f  " C a s h  F l o w "  u n d e r w r i t i n g  i n  t h e  
p e r i o d  f r o m  19 7 4  t o  1 9 79; p r e m i u m s  w e r e  t o o  l o w  a n d  
I n v e s t m e n t s  w e r e  p o o r l y  m a n a g e d  b y  t h e  I n s u r a n c e  
I n d u s t r y .  S o m e  o f  t h o s e  c o m p a n i e s  h a v e  b e c o m e  i n s o l v e n t  
a s  a c o n s e q u e n c e .

2. I n s u r a n c e  C o m p a n i e s  m u s t  r e t u r n  t o  (a p r i m a r y  m i s s i o n )  o f  
U n d e r w r i t i n g  R i s k  a n d  r a i s e  t h e i r  p r i c e s  t o  c o v e r  a c t u a l  
c o s t s .

3. S t a t e  r e g u l a t o r s  w e r e  n o t  r e s p o n s i b l e  e n o u g h  d u r i n g  t h e  
" C a s h  F l o w "  y e a r s .  R e g u l a t o r s  a l l o w e d  p r i c e s  f o r  
p r e m i u m s  t o  r e m a i n  t o o  l o w  f o r  t o o  l o n g  a n d  ( W h e n  t h e  
d o w n t u r n  came) a l l o w e d  c o n s u m e r s  t o  g e t  h u r t  w i t h  
p r e c i p i t a t e  p r i c e  i n c r e a s e s .

4. ( M a d e  a s t a t e m e n t  a b o u t  " S c h e d u l e d  C r e d i t  L i m i t a t i o n "  
w h i c h  I d i d n ' t  u n d e r s t a n d . )

5. M o s t  I n s u r a n c e  C o m m i s s i o n s  h a v e  t h e  p o w e r  t o  H o l d  
A d m i n i s t r a t i v e  L a w  h e a r i n g s  o n  r a t e s  b u t  n o t  t h e  p o w e r  t o  
c h a n g e  r a t e s  r e t r o a c t i v e l y .

6. S h o u l d  S t a t e s  h a v e  p r i o r  a p p r o v a l  o n  r a t e s ?  T h e r e  a r e  
t h o s e  t h a t  b e l i e v e  t h a t  C o m p e t i t i o n  is i n  t h e  b e s t  
i n t e r e s t  o f  t h e  C o n s u m e r .

7. I n s u r a n c e  C o m p a n i e s  s h o u l d  r e t u r n  t o  r a t e s  b a s e d  
" C o s t - b a s e d  P r i c i n g "  a n d  R i s k  S h a r i n g . R a t e s  s h o u l d  b e  
b a s e d  o n  p r o j e c t e d  l o s s e s  a n d  s u p p o r t e d  b y  a c t u a l  l o s s  
e x p e r i e n c e  o f  i n s u r e d s .  R e g u l a t o r s  s h o u l d  b e  c e r t a i n  
t h a t  e x c e s s i v e  p r o f i t s  a r e  n o t  a l l o w e d .

8. R e g u l a t o r s  n e e d  t o  b e  a b l e  t o  c o n t r o l  " Q u e s t i o n a b l e  
B u s i n e s s  P r a c t i c e s "  o n  t h e  p a r t  o f  t h e  I n d u s t r y  
i n c l u d i n g ;  M i d - t e r m  C a n c e l l a t i o n s ,  M i d - t e r m  p r i c e  
I n c r e a s e s ,  M i d - t e r m  C u t s  i n  C o v e r a g e ,  E x c e s s i v e  R e n e w a l  
p r e m i u m s  a n d  U n w a r r a n t e d  W i t h d r a w a l  f r o m  v a r i o u s  
M a r k e t s .  D a y  C a r e  C e n t e r s  i n  O r e g o n  w e r e  c a n c e l l e d  b u t  
t h e  a c t u a l  c l a i m s  d i d  n o t  s u p p o r t  s u c h  a n  a c t i o n  b y  t h e  
I n d u s t r y .



9. T h e r e  is a " M a r k e t  C o n d u c t "  a n a l y s i s  o f  I n s u r a n c e  C o m p a n y  
b e h a v i o r  in t h e  W e s t e r n  Z o n e  o f  t h e  U . S . , b e i n g  P r e p a r e d  
b y  t h e  N a t i o n a l  A s s o c i a t i o n  o f  I n s u r a n c e  C o m m i s s i o n s .
(We n e e d  a c o p y  o f  t h i s . )

10. T h e r e  a r e  c o m p a n i e s  t h a t  a r e  t r y i n g  t o  u s e  t h e  c u r r e n t  
c r i s i s  t o  b u i l d  p r o f i t a b i l i t y  a t  t h e  e x p e n s e  o f  
c o n s u m e r s .  W e  s h o u l d  n o t  a l l o w  M i d - t e r m  p r e m i u m  r a t e  
i n c r e a s e s  a n d  w e  s h o u l d  d e m a n d  " J u s t  C a u s e "  f o r  
n o n - r e n e w a l s .

11. L i q u o r  L i a b i l i t y  I n s u r a n c e  is n o t  a v a i l a b l e  i n  O r e g o n .
12. P r o p o s e d  S o l u t i o n s :

H a v e  C o m p a n i e s  v o l u n t a r i l y  f o r m  " J o i n t  U n d e r w r i t i n g  
A s s o c i a t i o n s "  ( I ' m  n o t  c l e a r  w h a t  t h i s  w o u l d  do.)
T h e r e  is a P r o g r a m  b e i n g  e s t a b l i s h e d  b y  t h e  N a t i o n a l  
A s s o c i a t i o n  o f  I n s u r a n c e  C o m m i s s i o n s  ( N A I C ) a n d  t h e  
I n s u r a n c e  S e r v i c e  O r g a n i z a t i o n  (ISO) i n  K a n s a s  C i t y  
M i s s o u r i ,  W h i c h  w i l l  b e  a N a t i o n a l  C l e a r i n g h o u s e  f o r  
i n f o r m a t i o n  o n  u n a v a i l a b i l i t y  o f  I n s u r a n c e  f o r  a l l  
m a r k e t s .

T h e  T r a d e  A s s o c i a t i o n  H a s  a g r e e d  t o  a s s u m e  t h e  c o v e r a g e  
f o r  t h e  s h o r t  t e r m . ( W i l l  c h e c k  t h i s  t o  s e e  if it m e a n s  
t h e y  h a v e  a g r e e d  t o  p i c k  u p  a l l  r i s k s  u n t i l  s o l u t i o n s  a r e  
f o r t h c o m i n g )
T h e  T r a d e  A s s o c i a t i o n  r e a l i z e s  t h e y  m u s t  b e  a p a r t  o f  t h e  
s h o r t  t e r m  s o l u t i o n .
R e g u l a t o r s  a r e  d e t e r m i n i n g  w h e t h e r  t h e r e  a r e  o t h e r  
s o l u t i o n s .
M a n y  S t a t e s  a r e  c o n s i d e r i n g  a d o p t i o n  o f  " C l a i m s  M a d e "  
I n s u r a n c e  f o r m s  a n d  i n c l u s i o n  o f  D e f e n s e  C o s t s  (In t h e  
P r e m i u m  r a t e s ? )  C o s t s  t o  I n s u r o r s  f o r  D e f e n s e  is v e r y  
h i g h .

13. T h e  I n s u r a n c e  I n d u s t r y  in t h e  U . S .  is a t  a c r o s s r o a d s .  
R e c o v e r y  c a n n o t  b e  r e a l i z e d  b y  h a v i n g  t h e  c o n s u m e r  b e a r  
t h e  e n t i r e  c o s t .  I n s u r a n c e  D e p a r t m e n t  r e s o u r c e s  a r e  
a v a i l a b l e  t o  h e l p  s o l v e  t h e s e  p r o b l e m s .

P r e s e n t o r :  S t e v e  K o r t a ;  P r e s i d e n t ;  S t a t e  R i s k  a n d  I n s u r a n c e
M a n a g e r s  A s s o c i a t i o n

M a i n  P o i n c s :
1. T h i s  p r e s e n t a t i o n  m a i n l y  h a s  t o  d o  w i t h  h o w  t o  h a n d l e  t h e  

S t a t e s  o w n  L i a b i l i t y  I n s u r a n c e  p r o b l e m s  t h r o u g h  R i s k  
M a n a g e m e n t .

2. I n  o r d e r  t o  u n d e r s t a n d  y o u r  S t a t e s  i n d i v i d u a l i z e d  R i s k  
p o s t u r e ,  y o u ' l l  n e e d  t o  b e c o m e  a R i s k  S p e c i a l i s t  t o  s o m e  
d e g r e e  i n  y c u  o w n  r i g h t .  L o o k  a t  t h e  B u d g e t s ,  S i z e ,  a n d  
M i s s i o n  o f  y o u r  S t a t e s  R i s k  M a n a g e m e n t  D i v i s i o n .  A l s o  
e x a m i n e  t h e  o r g a n i z a t i o n a l  s t r u c t u r e  o f  i t  a n d  o t h e r s  in 
t h e  o t h e r  S t a t e s .

3. D O N ' T  B E  F O O L E D  T H A T  Y O U  A R E  S E L F - I N S U R E D  I F  Y O U  D O N ' T  
H A V E  A D E Q U A T E  R E S E R V E  F U N D S !  ( W h i c h  A l a s k a  d o e s  N O T  
h a v e ,  t h e y  w e r e  t a k e n  f o r  n t h e r  p u r p o s e s  i n  p a s t  y e a r s . )



4. T h e r e  is n o  u n i f o r m i t y  t o  t h e  s o l u t i o n s  S t a t e s  m a y  a d o p t  
t o  h a n d l e  t h e i r  o w n  R i s k  M a n a g e m e n t  p r o b l e m s .  T h e y  w i l l  
d e p e n d  u p o n  y o u r  i n d i v i d u a l  c i r c u m s t a n c e s .  Y o u  s h o u l d  
a t t e m p t  z o  f i g u r e  o u t  t h e  b e s t  m i x  o f  s e l f  i n s u r a n c e  a n d  
c o m m e r c i a l  c o v e r a g e  t o  f i t  y o u r  o w n  n e e d s .

5. I t  is h o w e v e r  i m p o r t a n t  f o r  y o u  t o  s t r u c t u r e  y o u r  S t a t e ' s  
p r o g r a m  s o  t h a t  a g e n c i e s  o f  S t a t e  Gove r n m e '  **. a r e  h a n d l e d  
b y  f r e q u e n c y  o f  e v e n t s  w i t h i n  e a c h  a g e n c y .  Y o u  s h o u l d  
f i n d  o u t  w h e r e  t h e  C o n t r o l  P o i n t s  a r e  w i t h i n  y o u r  
p a r t i c u l a r  G o v e r n m e n t .

6. I n  o r d e r  t o  e n h a n c e  y o u r  S t a t e ' s  R i s k  M a n a g e m e n t  p o s t u r e  
y o u  s h o u l d  e x a m i n e  t h e  P o w e r s  a n d  D u t i e s  o f  Y o u r  S t a t e  
I n s u r a n c e  C o m m i s s i o n ,  t h e  p o s s i b i l i t y  o f  I n t e r s t a t e  
C o m p a c t s ;  I n t e r - s t a t e  s h a r i n g  o f  R i s k , I n t e r s t a t e  S e l f  
I n s u r a n c e  a n d  i n t e r - s t a t e  R e g u l a t o r y  a n d  I n f o r m a t i o n a l  
e x c h a n g e ,

7 T h i s  is a c o m p l i c a t e d  i s s u e  a n d  n e e d s  l o t s  o f  s t u d y  
b e f o r e  y o u  m a k e  s u b s t a n t i v e  c h a n g e s . W i t h  I n t e r s t a t e  
c o o p e r a t i o n  a n d  C o n s u l t a t i o n ,  t h e  N a t i o n a l  C o n f e r e n c e  o f  
S t a t e  L e g i s l a t u r e s  m i g h t  b e  a g o o d  l e a d  a g e n c y  t o  h e l p  
S t a t e s  r e s o l v e  t h e s e  p r o b l e m s .

8. T h i s  i s s u e  (of I n s u r a n c e  A v a i l a b i l i t y  a n d  A f f o r d a b i l i t y )  
h a s  a l l  t h e  e l e m e n t s  o f  a g o o d  P o l i t i c a l  i s s u e .  P o w e r f u l  
I n t e r e s t  g r o u p s  a r e  o p p o s i t i o n  t o  o n e  a n o t h e r ,  M a j o r  
v o t i n g  b l o c k s  n e e d  r e l i e f  a n d  t h e r e  is L o t s  o f  M o n e y  
i n v o l v e d .

W R A P - U P  S E S S I O N : P A N E L  D I S C U S S I O N :  R e p r e s e n t a t i v e  L e e  D a n i e l s ;
I l l i n o i s :  S e n a t o r  W i l l i a m  G o l d e n ;  M a s s a c h u s e t s :  S e n a t o r  D i c k
P o s t h u m o u s ;  M i c h i g a n  a n d  M i c h a e l  Bird, N a t i o n a l  C o n f e r e n c e  o f
S t a t e  L e g i s l a t u r e s ;  W a s h i n g t o n ,  D.C.

P r e s e n t o r :  R e p r e s e n t a t i v e  L e e  D a n i e l s

M a i n  P o i n t s :

1. I n  A p r i l , 1 9 8 4  a t  t h e  d e m a n d  o f  4 0 0 0  D o c t o r s ,  t h e  I l l i n o i s  
L e g i s l a t u r e  p a s s e d  P A  8 4 - 0 0 0 7 ,  T h e  " M e d i c a l  M a l p r a c t i c e  
A c t " .  M o r e  r e c e n t l y  t h e  C o o k  C o u n t y  C o u r t  h a s  h e l d  it t o  
b e  u n c o n s t i t u t i o n a l  a n d  i t  is n o w  w a i t i n g  o n  e x p e d i t e d  
a p p e a l  t o  t h e  I l l i n o i s  S u p r e m e  C o u r t .

2. T h e  B i l l  i n c l u d e d :
P r e - T r i a l  S c r e e n i n g  P a n e l s  ( N o n - m a n d a t o r y )
S**v Ttic-is a g a i n s t  L o s e r s  w h o  t o o k  c ~ s e s  t o  C o u r t  a f t e r  
tr>J p a n e l s  r e c o m m e n d e d  t h a t  t h e y  n o t  d o  s o  a n d  t h e n  l o s t  
t n e i r  c a s e  i n  c o u r t .

S t r u c t u r e d  V e r d i c t s  
I t e m i z e d  V e r d i c t s  
C o l l a t e r a l  S o u r c e  
N o n - I n v o l v e m e n t  C e r t i f i c a t i o n  
A l l o w a n c e  o f  s o m e  C o u n t e r s u i t s
C o n t i n g e n t  F e e  L i m i t a t i o n s  ( T r i a l  L a w y e r s  a g r e e d  t o  
this)



B a n n e d  P u n i t i v e  D a m a g e s  
C e r t i f i c a t i o n  o f  W i t n e s s e s
A  " C r a c k d o w n "  o n  t h e  r e g u l a t i o n  o f  D o c t o r s  (as a " Q u i d  
p r o  Q u o " . )

3. S o m e  o f  o u r  T o r t  R e f o r m  c o n c e r n s  w e r e  t r i g g e r e d  b y  s u c h  
t h i n g s  as:

A  p e n d i n g  e i g h t  m i l l i o n  v e r d i c t  a g a i n s t  t h e  C i t y  o f  
C h i c a g o  f o r  a n  i n j u r y  o n  a S c h o o l  P l a y g r o u n d  e v e n  t h o  t h e  
M o t h e r  w a s  p r e s e n t  w i t h  t h e  c h i l d  b u t  h a d  w a n d e r e d  o f f  
a n d  w a s  n o t  p r o p e r l y  s u p e r v i s i n g  h e r  c h i l d .
A  C a l i f o r n i a  c a s e  i n  w h i c h  a D W I  o f f e n d o r  r a n  o f f  t h e  
r o a d ,  h i t t i n g  a m a n  w h o  w a s  in t e l e p h o n e  b o o t h .  T h e  
M a n  i n  t h e  b o o t h  s u e d  a n d  e v e n  t h e  d e s i g n e r  o f  t h e  
T e l e p h o n e  B o o t h  w a s  h e l d  l i a b l e .
A  c a s e  f i l e d  in D e n v e r , i n  w h i c h  a S o n  s u e d  h i s  M o t h e r  f o r  
150K, f o r  i n j u r i e s  r e c e i v e d  in a n  A u t o  a c c i d e n t  w h e n  b i s  
m o t h e r  w a s  d r i v i n g .

4. H i g h e r  P r e m i u m s  h a v e  b e e n  p u t  in p l a c e  b y  t h e  I n s u r a n c e  
C o m p a n i e s  t o  p r o t e c t  p r o f i t s .

5. I f  y o u  g o  t o  a " C l a i m s  M a d e "  I n s u r a n c e  f o r m , i t  m e a n s  t h a t  
y o u  c a n  n e v e r  d r o p  y o u r  I n s u r a n c e , e v i n  if y o u  l e a v e  y o u r  
p r a c t i c e  o r  y o u r  b u s i n e s s .

6. I n  t h e  I l l i n o i s  T o r t  S y s t e m , e v e r y b o d y  w a n t s  t o  g o  t o  
C o u r t  i n  C o o k  C o u n t y  C i r c u i t  C o u r t , a s  t h e  v e r d i c t s  a r e  
g e n e r a l l y  f a r  m o r e  g e n e r o u s  t o  P l a i n t i f f s  i n  t h a t  
c o u r t ,  c o m p a r e d  t o  t h o s e  in s u r r o u n d i n g  C o u n t i e s .  W e  
n e e d  u n i f o r m  r u l e s  f o r  J u r y  V e r d i c t s .

7. T h e  I s s u e s  Are:
R e a s o n a b l e  R a t e  r e v i e w  
R i s k  P o o l i n g
A  d e c i s i o n  o n  " C l a i m s  M a d e "  v s  " O c c u r e n c e  M a d e "  
I n s u r a n c e  f o rms.
T h e  N u m b e r  o n e  p u b l i c  p o l i c y  p r o b l e m  n a t i o n w i d e  is t h e  

I n s u r a n c e  C r i s i s . T h e  p r i n c i p a l  q u e s t i o n s  are:
W h e n  s h o u l d  p u b l i c  a c c e s s  t o  t h e  C o u r t s  b e  l i m i t e d ?
H o w  s h o u l d  w e  r e g u l a t e  t h e  I n s u r a n c e  I n d u s t r y ?

8. T h e  T r i a l  B a r  m u s t  u n d e r s t a n d  t h a t  t h e r e  w i l l  b e  T o r t  
R e f o r m .
T h e  I n s u r a n c e  I n d u s t r y  m u s t  b e  m o r e  c l o s e l y  r e g u l a t e d .  

P r e s e n t o r :  Sen. Wm. B. G o l d e n ;  S t a t e  o f  M a s s a c h u s e t t s

M a i n  P o i n t s :
1. W e  a r e  d e a l i n g  w i t h  t w o  c r i s e s ; o n e , t h a t  t h r e a t e n s  t o  

d e s t r o y  the P r i v a t e  I n s u r a n c e  m a r k e t .O n e ,t h a t  t h r e a t e n s  
t o  d e s t r o y  t h e  C i v i l  J u s t i c e  S y s t e m  t h a t  p r o t e c t s  
s o c i e t y .

2. T h e  " r e a l "  c r i s i s  is t h a t  t h e  V o l u n t a r y  I n s u r a n c e  m a r k e t  
m a y  n o t  b e  a b l e  t o  c o n t i n u e  t o  p r o v i d e  I n s u r a n c e .
T h e  " U n r e a l " c r i s i s , i s  t h e  s e r i e s  o f  u n i l a t e r a l  d e c i s i o n s  
m a d e  t h e  I n s u r a n c e  I n d u s t r y  t o  d r o p  l i n e s  o f  I n s u r a n c e  
a n d  h u r t  S o c i e t y .  T h e  I n s u r a n c e  I n d u s t r y ' s  a t t i t u d e  is 
o n e  o f  a r r o g a n c e ,  i r r e s p o n s i b i l i t y  a n d  i n t r a n s i g i e n c e .



T h e  c a u s e s  o f  t h e  " r e a l "  c r i s i s  are:

U n r e a s o n a b l e  S o c i e t a l  e x p e c t a t i o n s  f o r  a " R i s k  F r e e "  
E n v i r o n m e n t .  W e  a r e  e x t r e m e l y  L i t i g i n o u s . l t  is 
f u n d a m e n t a l  t o  o u r  v a l u e  s y s t e m .  " R i g h t s "  d o  n o t  a l w a y s  
l e a d  t o  " R e m e d i e s " .

T h e  C o u r t s  h a v e  b e c o m e  a S o c i a l  W e l f a r e  S y s t e m  t h a t  r u n  a 
L o t t e r y  f o r  t h e  D e e p  P o c k e t s .
O u r  s y s t e m  (Of T o r t s )  p u t s  g o o d  b u s i n e s s e s  o n  a p a r  w i t h  
t h e  r e a l  v i o l a t o r s .

T h e  s o l u t i o n  is t o  r e - e x a m i n e  o u r  b a s i c  T o r t  a s s u m p t i o n s ,  
b u t  t h a t  a l o n e  w i l l  n o t  s o l v e  t h e  p r o b l e m .  T h e r e  is n o  
s i n g l e  s o l u t i o n .  It w o u l d  h e l p  t o  b r i n g  b a s i c  M a n a g e m e n t  
T e c h n o l o g y  t o  o u r  C o u r t s , t o  m a k e  t h e m  m o r e  e f f i c i e n t  a n d  
c u t  t h e  c o s t s  o f  L i t i g a t i o n .  O u r  C u r r e n t  C i v i l  
L i t i g a t i o n  S y s t e m  is i n e f f i c i e n t  a n d  t o o  c o s t l y .
(We a l s o  n e e d  to) r e v i e w  t h e  R u l e s  o f  C i v i l  P r o c e d u r e  (In 
o r d e r  t o  c u r b  i n e f f i c i e n c i e s  a n d  u n e c e s s a r y  c o s t s ) . F o r  
e x a m p l e  in o n e  A s b e s t o s  c a s e  75 A t t o r n e y s  s a t  i n  t h e  
c o u r t r o o m  f o r  t h r e e  d a y s  w a i t i n g  t o  p r e s e n t  f i v e  m i n u t e s  
o f  m a t e r i a l  t o  t h e  j u d g e .  T h e  R u l e s  a r e  n o w  d e l i b e r a t e l y  
u s e d  f o r  d e l a y .

W e  n e e d  t o  M a k e  m a x i m u m  u s e  of m e d i a t i o n  i n  l i e u  o f  
l i t i g a t i o n .
( O u r  T o r t  S y s t e m )  h a s  e n c o u r a g e d  B u s i n e s s e s  t o  b e  
u n p r o d u c t i v e  a n d  i n e f f i c i e n t .  A v o i d a n c e  o f  L i a b i l i t y  h a s  
t a k e n  p r e c e d e n c e  o v e r  P r o f i t a b i l i t y  (as t h e  m o t i v e  f o r  
M a n a g e m e n t  D e c i s i o n s ) . T h e s e  d e c i s i o n s  r o b  s o c i e t y  o f  
i t ' s  C o m p e t i t i v e  E d g e .
I f  b u s i n e s s e s  f o l l o w  G o o d  M a n a g e m e n t  p r a c t i c e s ,  t h e y  c a n  
a v o i d  S t r i c t  L i a b i l i t y  a n d  L i m i t  D a m a g e s .  W e  n e e d  t o  
p r o v i d e  (Legal) " S a f e  H a v e n s "  f o r  B u s i n e s s  s o  t h e y  c a n  d o  
t h i s .

T h e  I n s u r a n c e  I n d u s t r y  (On t h e  o t h e r  hand) h a s  b e e n  
p o o r l y  m a n a g e d .  T h e  c u r r e n t  c r i s i s  is d u e  t o  P r i c e  W a r s  
a n d  t h e  W a y s  i n s u r a n c e  C o m p a n i e s  a r e  a l l o w e d  t o  m a k e  a 
p r o f i t .  T h e r e  h a s  b e e n  v e r y  l i m i t e d  e f f o r t  b y  t h e  
P r o p e r t y  a n d  C a s u a l t y  I n s u r a n c e  I n d u s t r y  t o  r e d u c e  l o s s e s  
b y  p e r f o r m i n g  R i s k  M a n a g e m e n t  A n a l y s e s  o f  t h e i r  I n s u r e d s .  
T h e y  d o n ' t  w a n t  t o  b e  R i s k  m a n a g e r s ;  t h e y  w a n t  t o  b e  
M o n e y  M a n a g e r s !  W e  n e e d  t o  h a v e  I n s u r a n c e  C o m p a n i e s  t o  
c e r t i f y  I n s u r e d s  f o r  c o m p l i a n c e  w i t h  b a s i c  s a f e t y  
s t a n d a r d s  a n d  i f  t h e  I n s u r e d s  m e e t  t h e  S t a n d a r d s ,  t h e y  
s h o u l d  g e t  l o w e r  p r e m i u m s .
P u b l i c  P o l i c y - m a k e r s  a r e  b e i n g  m a n i p u l a t e d  b y  
( A r t i f i c i a l )  " D e a d l i n e s "  e s t a b l i s h e d  b y  t h e  I n s u r a n c e  
C o m p a n i e s .  T h e  I n d u s t r y  is p u t t i n g  a G u n  a t  t h e  h e a d  o f  
t h e  L e g i s l a t u r e s  o f  t h i s  c o u n t r y  t o  M a x i m i z e ,  n o t  j u s t  
m a k e ,  p r o f i t s !
T h e  a n s w e r  m a y  u l t i m a t e l y  b e  t o  S e l f  I n s u r e  a n d  l e t  t h e  
I n d u s t r y  w a l k  a w a y .
O R - p e r h a p s  w e  s h o u l d  n o t  l e t  t h e m  w a l k  away, b u t  w i t h h o l d  
t h i n g s  t h e y  w a n t ,  u n t i l  t h e y  c o m e  a r o u n d .



13. W h a t  is t h e  v a l u e  of k e e p i n g  t h e  (Existing) I n s u r a n c e  
I n d u s t r y ?  T h e y  h a v e  s e r v e d  S o c i e t y  w e l l  f o r  h u n d r e d s  o f  
y e a r s .

14. T h e  i n d u s t r y  o w e s  it t o  S o c i e t y  t o  " S t a y  in".
15. I f  t h e y  " w a l k  a w a y " , t h e y ' 11 t a k e  t h e  m o s t  p r o f i t a b l e  

l i n e s  w i t h  t h e m . O R - m a y b e  w e ' l l  c o m e  t o  b e l i e v e  t h a t  w e  
d o n ' t  n e e d  t h e m , w e ' l l  d o  i t  w i t h  G o v e r n m e n t  S u b s i d i z e d  
I n s u r a n c e  ( a n d  c u t  t h e  P r i v a t e  I n d u s t r y  o u t  o f  P r o p e r t y  
a n d  C a s u a l t y  a l t o g e t h e r . )

P r e s e n t o r :  S e n . D i c k  P o s t h u m o u s ;  A s s i s t a n t  M a j o r i t y  F l o o r
L e a d e r ;  S t a t e  o f  M i c h i g a n .

M a i n  P o i n t s :

1. I n  M i c h i g a n , t h e  S e n a t e  S e l e c t  C o m m i t t e e  t r i e d  t o  l o o k  a t  
t h i s  i s s u e  f r o m  t h e  p o i n t  o f  v i e w  o f  C o n s u m e r s  a n d  
T a x p a y e r s .

2. (We found) t h a t  M i c h i g a n  h a d  t h e  4 8 t h . w o r s t  I n s u r a n c e  
e n v i r o n m e n t  i n  t h e  C o u n t r y . W e  w e r e  l o s i n g  e s s e n t i a l  
s e r v i c e s  b e c a u s e  o f  t h e  L i a b i l i t y  c r i s i s , e . g . , 0 b . G y n ' s  
w e r e  u n a b l e  t o  p r a c t i c e  a n d  5 0 %  o f  o u r  F a m i l y  P r a c t i  e 
P h y s i c i a n s  h a d  t o  s t o p  d e l i v e r i n g  b a b i e s .  5 0 %  o f  o u r  
B a r s  w e r e  g o i n g  " B a r e " ,  a n d  3 8 %  o f  o u r  S t a t e  H i g h w a y  
f u n d s  w e r e  g o i n g  t o  p a y  t h e  c o s t s  o f  L i a b i l i t y  S u i t s .
O u r  M u n i c i p a l i t i e s  h a d  s u f f e r e d  2 0 0  t o  4 0 0 %  r a t e  
i n c r e a s e s .

3. W e  t r i e d  t o  d e a l  w i t h  t h e s e  p r o b l e m s  r a t i o n a l l y .  W e  
f o r m e d  S u b c o m m i t t e e s  on: M a l p r a c t i c e ;  G o v e r n m e n t ;  a n d
D r a m  Shop. W e  h e l d  e i g h t e e n  h e a r i n g s  a r o u n d  t h e  S t a t e .
T h o s e  h e a r i n g s  w e r e  c o n t r o v e r s i a l  a n d  c o m p l i c a t e d .

4. W e  i s s u e d  a R e p o r t ,  w h i c h  w e  t r i e d  t o  m a k e  b a l a n c e d .  T h e
D o c t o r s  w e r e  n o t  v e r y  h a p p y  a n d  t h e  T r i a l  L a w y e r s  w e r e  
n o t  happy.

5. D e s p i t e  t h e  f a c t  t h a t  t h e  I n s u r a n c e  I n d u s t r y  c r e a t e d  p a r t  
o f  t h e  p r o b l e m  (We c o n c l u d e d )  t h a t  w e  r e a l l y  d i d  h a v e  a 
T o r t  R e f o r m  p r o b l e m .  (Our e v i d e n c e  I n c l u d e d )  t h a t  o u r  
s e l f - i n s u r e d  c i t i e s  h a d  t h e  s a m e  p r o b l e m s  as p r o f e s s i o n s  
a n d  B u s i n e s s e s  c o v e r e d  b y  p r i v a t e  P r o p e r t y  a n d  C a s u a l t y  
I n s u r o r s .  T h e  S t a t e  o f  M i c h i g a n  h a d  t h e  s a m e  p r o b l e m s .

6. (One p r o b l e m  w e  h a d  w a s  t h a t  t h e r e  was) L I T T L E  D E T A I L E D
D A T A ,  t h e r e b y  i n s u r i n g  t h a t  t h e  d e b a t e  w a s  m o s t l y  
P o l i t i c a l .

7. ( S o m e  of t h e  t h i n g s  w e  r e c o m m e n d e d  i n c l u d e d ) :
F o r  M u n i c i p a l i t i e s ;  I f  M u n i c i p a l i t i e s  w e r e  l e s s  t h a n  5 0 % 
r e s p o n s i b l e  f o r  a T o r t  C l a i m ,  t h e n  t h e r e  w a s  n o  " J o i n t  
a n d  S e v e r a l  L i a b i l i t y " .  I f  M u n i c i p a l i t e s  w e r e  m o r e  t h a n  
5 0 %  l i a b l e  f o r  a T o r t  C l a i m ,  t h e n  t h e r e  w a s  " J o i n t  a n d  
S e v e r a l  L i a b i l i t y " .  T h e  G o v e r n m e n t  l i a b i l i t y  i s s u e  w a s  
t h e  e a s i e s t  t o  r e s o l v e  b e c a u s e  t h e r e  w ^ s  b i - p a r t i s a n  
s u p p o r t  s i n c e  e v e r y  G o v e r n m e n t  w a s  a f f e c t e d ,  n o  m a t t e r  
t h e  p o l i t i c a l  c o m p l e x i o n  o f  t h e i r  L e a d e r s h i p .

8. D r a m  S h o p  w a s  m o r e  d i f f i c u l t .  W h a t  w e  d i d  w a s  t o  L i m i t  
N o n - E c o n o m i c  L o s s e s  a n d  R e q u i r e  " R i s k  R e d u c t i o n "  p r o g r a m s  
o f  t h e  L i q u o r  I n d u s t r y ;  i n c l u d i n g  T . A . M . ' s  p r o g r a m s .



W e  a l s o  m a d e  t h e  p e n a l t i e s  h i g h e r  f o r  I l l e g a l l y  S e r v i n g  
M i n o r s  a n d  I n t o x i c a t e d  p e r s o n s .
W e  a l s o  m a d e  t h e  p e n a l t i e s  h i g h e r  f o r  J u v e n i l e s  u s i n g  
f a l s e  I .D . 's. ( I n d i a n a  m a d e  s i m i l a r  c h a n g e s  1 0  y e a r s  
ago. C h e c k  e x p e r i e n c e . )

9. M e d i c a l  M a l p r a c t i c e  w a s  t h e  m o s t  d i f f i c u l t . T h e r e  w a s  a 
p e r c e p t i o n  o n  t h e  p a r t  o f  t h e  p u b l i c  t h a t  t h e y  w e r e  b e i n g  
r i p p e d  o f f  b y  a l o t  o f  r i c h  D o c t o r s . B u t  t h e  r i c h  D o c t o r s  
w e r e  p o l i t i c a l l y  p o w e r f u l  a n d  b r o u g h t  a l o t  o f  p r e s s u r e  
t o  b e a r  o n  t h e  i s s u e .  W e  t r i e d  t o  r e d u c e  " F r i v o l o u s  
S u i t s "  b y  i m p l e m e n t i n g  P r e - T r i a l  S c r e e n i n g  P a n e l s .  W e  
e s t a b l i s h e d  a 2 5 0 K  C a p  j o r  n o n - e c o n o m i c  d a m a g e s ,  b e c a u s e  
p a i n  a n d  S u f f e r i n g  a w a r d s  w e r e  f o u n d  t o  b e  a r b i t r a r y  in 
o u r  S t a t e  b e t w e e n  th<=> d i f f e r e n t  C o u r t  J u r i s d i c t i o n s . e . g .  
W a y n e  C o u n t y  C o u r t s  w e r e  f o u n d  t o  h a v e  a v e r a g e  a w a r d s  38% 
a b o v e  t h e  N a t i o n a l  a v e r a g e , w h i l e  a d j o i n i n g  C o u n t y  C o u r t s  
g a v e  a w a r d s  t h a t  a v e r a g e d  7% b e l o w  t h e  n a t i o n a l  a v e r a g e .  
T h i s  w a s  a v e r y  d i f f i c u l t  a r e a  t o  r e s o l v e . I n j u r e d  p a r t i e s  
c a m e  b e f o r e  t h e  C o m m i t t e e s  a n d  p r e s e n t e d  t h e i r  c a s e s  (in 
t h e  m o s t  h e a r t - r e n d i n g  w a y s )  a n d  it w a s  d i f f i c u l t  t o  
c h a n g e  t h e  L a w .

10. S t a t e  L e g i s l a t o r s  h a v e  g o t  t o  r e a l i z e  t h a t  T o r t  R e f o r m  is 
a n e c e s s i t y .  S e l f  I n s u r a n c e  is n o t  t h e  a n s w e r  b e c a u s e  
t h e  T a x p a y e r  w i l l  b e a r  t h e  c o s t s .

11. T h i s  is a V e r y  C o n t r o v e r s i a l  I s s u e .  1 0 , 0 0 0  D o c t o r s  d e m o n ­
s t r a t e d  o n  t h e  s t e p s  o f  t h e  S t a t e h o u s e ,  t h e  l a r g e s t  
d e m o n s t r a t i o n  w e  h a v e  h a d  ;<ince t h e  V i e t n a m  W a r .

P r e s e n t o r :  M i c h a e l  B i r d ;  S t a f f  D i r e c t o r  f o r  G o v e r n m e n t  
O p e r a t i o n s ,  B a n k i n g  a n d  R e g u l a t i o n ;  N a t i o n a l  C o n f e r e n c e  o f  
S t a t e  L e g i s l a t u r e s ;  W a s h i n g t o n ,  D.C.

M a i n  P o i n t s :

1. A r e  C o n g r e s s  a n d  t h e  F e d e r a l  A d m i n i s t r a t i o n  c o n c e r n e d  
a b o u t  t h i s  p r o b l e m ?  Yes.
C a n  y o u  r e s t  p e a c e f u l l y ?  No.
W i l l  C o n g r e s s  a c t  i n  1 9 8 6 ?  Yes.
W i l l  t h e y  a c t  s w i f t l y ?  P r o b a b l y  not.

2. T h e r e  a r e  e l e v e n  C o n g r e s s i o n a l  S u b c o m m i t t e e s  h o l d i n g  
h e a r i n g s  o n  t h e s e  p r o b l e m s  a r o u n d  t h e  c o u n t r y ,  i n c l u d i n g ;

C o m m e r c e  C o m m i t t e e  
S m a l l  B u s i n e s s  C o m m i t t e e

3. C o n g r e s s  is m o s t l y  c o n c e r n e d  w i t h : L o n g  H a u l  T r u c k e r s ;  
H a z a r d o u s  W a s t e ; N u c l e a r  A c c i d e n t s  a n d  D a y  Care.

4. T h e  " P r e s i d e n t ' s  D o m e s t i c  P o l i c y  C o u n c i l "  h a s  s i x  
C o m m i t t e e s  a t  w o r k  o n  t h e s e  p r o b l e m s  i n c l u d i n g  t h e  a r e a s  
o f  M a l p r a c t i c e ,  T o x i c  W a s t e s ,  V a c c i n e s ,  P r o d u c t  L i a b i l i t y  
a n d  G o v e r n m e n t  C o n t r a c t o r s .

5. T h e  U . S .  J u s t i c e  D e p a r t m e n t  is w o r k i n g  o n  t h e  T o r t  
p r o b l e m s  o f  M u n i c i p a l i t i e s  a n d  o t h e r  G o v e r n m e n t s .  (The 
J u s t i c e  D e p a r t m e n t  h a s  s a i d  t h a t  " T h e  T o r t  S y s t e m  is o u t  
o f  c o n t r o l " ) .



6. W h y  is t h e r e  F e d e r a l  i n t e r e s t ?  B e c a u s e  t h e y  g e t  t h e  s a m e  
h o r r o r  s t o r i e s  a s  y o u  do.

7. T h e r e  is a n  i n c r e a s i n g  F e d e r a l  d e s i r e  t o  a s s e s s  h o w  w e l l
t h e  S t a t e s  a n d  t h e  I n s u r a n c e  I n d u s t r y  a r e  a b l e  t o  r e s o l v e  
t h e s e  p r o b l e m s ! T h e  F e d e r a l  G o v e r n m e n t  is f r u s t r a t e d  b y  
(The S t a t e ' s  a n d  t h e  I n d u s t r y ' s  i n a b i l i t y  t o  p r o d u c e  
u s a b l e  d a t a ) .

3. T h e  U . S , S e n a t e  is m a i n l y  i n t e r e s t e d  i n  T o r t  R e f o r m .
9. F e d e r a l  S t a t u t e s  c o n t r i b u t e  t o  t h e  p r o b l e m .
10. 7 5 %  o f  C o n g r e s s  say s ,  " T h i s  is a S t a t e  p r o b l e m " . 2 5 %  o f

C o n g r e s s  t h i n k s  " F e d e r a l  I n t e r v e n t i o n  is N e c e s s a r y " .
T h o s e  p e r c e n t a g e s  c o u l d  c h a n g e  a t  a n y  t i m e , d e p e n d i n g  o n  
t h e  p r e s s u r e  t h e y  feel.

11. T h e  C o n g r e s s  i s  c o n s i d e r i n g  w h e t h e r  t o  a c t  on:
F e d e r a l  r e i n s u r a n c e

R e v i s i n g  t h e  " M c C a r r e n - F e r g u s o n  A c t "  t o  e s t a b l i s h  
m i n i m a l  f e d e r a l  s t a n d a r d s  f o r  h o w  t h e  S t a t e s  r e g u l a t e  
t h e  I n s u r a n c e  I n d u s t r y .
E s t a b l i s h i n g  a S t a n d b y  F e d e r a l  p r o g r a m  f o r  s o m e  
I n s u r a n c e  L i n e s .

N a t i o n a l i z i n g  " P r o d u c t  L i a b i l i t y "  ( I n s u r a n c e ?  o r  
R e s p o n s i b i l i t y ? )
T a k i n g  o v e r  S t a t e  G u a r a n t y  F u n d s
T a k i n g  o v e r  S t a t e  R e g u l a t i o n  o f  t h e  I n s u r a n c e  I n d u s t r y

12. C o n g r e s s  is p a r t i c u l a r l y  i n t e r s t e d  i n  w h e t h e r  S t a t e s  a r e  
u n a b l e  t o  r e s o l v e  t h e s e  p r o b l e m s ,  .f C o n g r e s s  f i n d s  t h a t  
S t a t e s  a r e  u n a b l e  c o b r i n g  a b o u t  l o n g t e r m  s o l u t i o n s  t o  
t h e s e  p r o b l e m s  ( L o o k  for) C o n g r e s s  t o  (at l e a s t )  d e a l  
w i t h  " S p e c i a l  P r o b l e m s "  a n d  " C o m p r e h e n s i v e  T o r t  R e f o r m " .

13. W h a t  m i g h t  o c c u r  a t  t h e  F e d e r a l  l e v e l  in t h e  a r e a  o f  
P o l l u t i o n ?  A " S u p e r f u n d "  t o  a f f o r d  a m p l e  L i a b i l i t y  
I n s u r a n c e .  ( E P A  is b e g i n i n g  ?) t o  e n f o r c e  p o l l u t i o n  l a w s  
s t r i c t l y .

14. C o n g r e s s  h a s  t h u s  f a r  b e e n  u n a b l e  t o  p a r s : S B  5 1  o r  H B  
2 8 1 7  w h i c h  e s t a b l i s h  a " S u p e r f u n d "  a n d  " F e d e r a l  
R e i n s u r a n c e "  ( f o r  s o m e  k i n d s  o f  l i a b i l i t y ) .  T h e y  m a y  a c t  
t o  e x p e d i t e  t h e  e s t a b l i s h m e n t  o f  S e l f - I n s u r a n c e  p o o ’s.

15. " A n y t h i n g  c a n  h a p p e n , d e p e n d i n g  o n  t h e  P o l i t i c a l  P r e s s u r e s  
C o n g r e s s  is e x p o s e d  t o  d u r i n g  t h e  n e a r  f u t u r e . "
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THE REVOLUTION IN THE MUNICIPAL L IAB I L I TY  INSURANCE MARKET;

R e p o r t  o f  M u n i c i p a l  and P u b l i c  O f f i c i a l  L i a b i l i t y  
I n s u r a n c e  Commi t tee  o f  t h e  N a t i o n a l  I n s t i t u t e  o f  

M un i c i p a l  Law O f f i c e r s  
1 9 8 5 - 8 6

1 .  HISTORICAL BACKGROUND;
The l i a b i l i t y  i n s u r a n c e  i n d u s t r y ,  i n c l u d i n g  t h e  w o r l dw i d e

r e i n s u r a n c e  ma r k e t  which u n d e rw r i t e s  a m a j o r  p o r t i o n  o f  the
l i a b i l i t y  c o v e r a g e  p r o v i d e d  t o  b o th  p u b l i c  and p r i v a t e  i n s u r e d s ,  i s
e x p e r i e n c i n g  u np r e c e d en t e d  l o s s e s ,  c h a r a c t e r i z e d  by some e x p e r t s  as
th e  w o r s t  f i n a n c i a l  c r i s i s  i n  t h e  p r o p e r t y / c a s u a l t y  i n d u s t r y  in
h i s t o r y .  I n s u r a n c e  e x p e r t s  s ugge s t  a my r i a d  o f  c a u s e s ,  many o f
' : h i c h  c o n t r i b u t e d  d i r e c t l y  t o  t h e  p r e s e n t  c r i s i s  and many o f  which
a r e  b e t t e r  e x p l a i n e d  as i n s u r a n c e  i n d u s t r y  e x c u s e s .  The p u r p o s e  o f
t h i s  r e p o r t  i s  t o  p r o v i d e  c i t y  a t t o r n e y s  w i t h  a b e t t e r  u n d e r s t a n d i n g
o f  how the  p r ob l em  d e v e l o p e d ,  t h e  f a c t o r s  which c o n t r i b u t e d ,  t h e
i n s u r a n c e  i n d u s t r y ' s  r e s p o n s e  and,  most  i m p o r t a n t l y ,  where  c i t i e s
s h o u l d  l o o k  f o r  a s o l u t i o n .

A few s t a t i s t i c s  w i l l  put  t h e  p r o b l em  i n  r e a l  p e r s p e c t i v e :
The i n s u r a n c e  i n d u s t r y  has l o s t  more than  $34 b i l l i o n  
i n  the p a s t  two y e a r s ;  more th an  th e  t o t a l  l o s t  i n  t he  
p r e v i o u s  t w e n t y - f i v e  y e a r s .
A c c o r d in g  t o  A. M. B e s t  Company, i n  1984 th e  l i a b i l i t y  
i n s u r a n c e  i n d u s t r y  l o s t  $ 3 . 8  b i l l i o n  compared w i t h
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e a r n i n g s  o f  $ 2 . 5  b i l l i o n  i n  19 8 3 .  ( T h i s  i s  t h e  f i r s t  
a nnua l  l o s s  f o r  t h e  l i a b i l i t y  i n s u r a n c e  i n d u s t r y  
s i n c e  1 9 0 6 . )
As o f  A p r i l  3 ,  1 9 85 ,  t h e  c a s u a l t y  f a c u l t a t i v e
r e i n s u r a n c e  c a p a c i t y  in  t h e  U n i t e d  S t a t e s  d e c r e a s e d  
$ 1 0 0 . 5  m i l l i o n .
Wausau I n s u r a n c e  Company l o s t  $102  m i l l i o n  i n  th e  
f i r s t  n i n e  months o f  1984 and i t s  s u r p l u s  r e s e r v e s  
d e c r e a s e d  by $163  m i l l i o n .
C e n t u r y  I n s u r a n c e  Company l o s t  $ 1 1 . 2  m i l l i o n  i n  th e  
f i r s t  s i x  months o f  1 9 8 4 .
ARMCO I n s u r a n c e  Group l o s t  $44 m i l l i o n  i n  t h e  f i r s t  
f o u r  months o f  1 9 8 4 .
I n  December 19 8 3 ,  Amer i can  E x p r e s s  ( owner  o f  F i r e m e n ' s  
Fund I n s u r a n c e  Company) announced i t  wou ld  d r o p  
e a r n i n g s  by 10 p e r c e n t  f r om  l c>82 becaus e  o f  a $230  
m i l l i o n  s h o r t f a l l  i n  r e s e r v e s .
The i n d u s t r y  e x p e r i e n c e d  u n d e r w r i t i n g  l o s s e s  o f  $ 7 8 5 . 5  
m i l l i o n  i n  1 9 8 2 ,  compared t o  $ 4 6 8 . 9  m i l l i o n  i n  19 8 1 ,  
w h i l e  t h e  combined l o s s  and expen se  r a t i o  r e a ched  
105 . 5% o f  e a r n e d  p r emium . '

2 .  FACTORS CONTRIBUTING TO THE CRISES
Among some o f  t he  more s i g n i f i c a n t  f a c t o r s  t h a t  c o n t r i b u t e d ,  a t  

l e a s t  i n  p a r t ,  t o  t h e  p r e s e n t  l i a b i l i t y  i n s u r a n c e  c r i s i s  a r e  t he  
f o l l o w i n g :

A c o n t i n u a t i o n  o f  t h e  t r a d i t i o n a l  r e l a t i o n s h i p  between 
p r im a r y  and e x c e s s  r e i n s u r e r s
A s i g n i f i c a n t  i n c r e a s e  i n  th e  number o f  c o m p e t i t o r s  i n  
t h e  r e i n s u r a n c e  ma r k e t  and a c o r r e s p o n d i n g  d e c r e a s e  i n  
i t s  s o p h i s t i c a t i o n
I n c r e a s e d  c o m p e t i t i o n  i n  t h e  p r im a r y  i n s u r a n c e  ma r k e t  
due t o  a c o r r e s p o n d i n g  i n c r e a s e  i n  i n f l a t i o n  and a 
r e s u l t i n g  d ev e l o pmen t  o f  ca sh  f l o w  u n d e r w r i t i n g
A d e v e l o p i n g  d e f i c i e n c y  i n  t h e  c o m p i l a t i o n  o f  sound 
a c t u a r i a l  d a t a  accompanied by a c o r r e s p o n d i n g  i n c r e a s e  
i n  vo l ume  and c o m p l e x i t y  o f  c l a im s  and l i t i g a t i o n
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Unsound u n d e r w r i t i n g  p r a c t i c e s  
I n c r e a s e s  l i t i g a t i o n  and a t t e n d a n t  expen se s  

I n  s h o r t ,  t h e  c r i s i s  d e v e l o p e d  as f o l l o w s .  I n  t h e  p a s t  few 
y e a r s ,  bec ause  o f  h igh  i n t e r e s t  r a t e s ,  i n s u r a n c e  compan ie s  have 
i n v e s t e d  t h e i r  premiums and r e c o v e r e d  handsome p r o f i t s ,  t h e r e b y  
s u b s i d i z i n g  t h e  e v e r - i n c r e a s i n g  c l a i m  l o s s e s  t h a t  were >*eing
e x p e r i e n c e d .  W h i l e  i n t e r e s t  r a t e s  h o v e r e d  n e a r  20% a few y e a r s  ago ,  
t h e  i n s u r a n c e  i n d u s t r y  began t o  engage i n  what i s  known as " ca sh  
f l o w  u n d e r w r i t i n g "  —  t h e  p r a c t i c e  o f  s e l l i n g  i n s u r a n c e  c o v e r a g e s  a t  
c u t - r a t e  p r i c e s  w i t h  th e  i n t e n t  o f  making up on r e i n v e s t m e n t s .  T h i s  
phenomenon b r o u g h t  unkn ow le dge ab l e  ( and i n  many i n s t a n c e s  
u n s c r u p u l o u s )  p a r t i c i p a n t s  i n t o  bo th  the  p r im a r y  i n s u r a n c e  ma rke t  
( t h e  p o r t i o n  o f  t h e  i n d u s t r y  t h a t  a c t u a l l y  w r i t e s  i n s u r a n c e  
p o l i c i e s ) ,  and i n t o  t h e  r e i n s u r a n c e  ma r k e t  ( t h e  p o r t i o n  o f  t he  
i n d u s t r y  t h a t  u n d e rw r i t e s  p r im a r y  c a r r i e r s  t h r o u g h  r e i n s u r a n c e  
t r e a t i e s ) .  When a company w r i t e s  a l a r g e  l i a b i l i t y  p o l i c y ,
p a r t i c u l a r l y  t o  an i n s u r e d  p e r c e i v e d  as h i q h - r i s k ,  t h e  c a r r i e r  t u r n s  
t o  l a r g e r  compan i e s  f o r  r e i n s u r a n c e  u n d e r w r i t i n g  a s s i s t a n c e .

When t h e  r e c e n t  f a l l  i n  i n t e r e s t  r a t e s  o c c u r r e d ,  compan ies  were 
l e f t  w i t h o u t  t h e  a n t i c i p a t e d  i n v e s tm en t  income t o  s u b s i d i z e  c l a im
l o s e s .  They were then  i n  a p o s i t i o n  o f  h av in g  i n a d e q u a t e  premiums
and h i g h - r i s k  p o l i c i e s .  At t h e  same t im e ,  t h e  r e i n s u r a n c e  ma r k e t  
( l e d  by i n f l u e n c i a l  c ompan ies  such as L l o y d ' s  o f  London )  c u r t a i l e d  
t h e i r  r e i n s u r a n c e  t r e a t i e s .  The n e t  r e s u l t :  The i n s u r a n c e  i n d u s t r y
s im p l y  l o s t  t h e  c a p a c i t y  t o  u n d e r w r i t e  h i g h - r i s k  p o l i c i e s .  Once th e
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r e i n s u r a n c e  c a p a c i t y  was l o s t  and i n t e r e s t  r a t e s  had f a l l e n ,  t he  
i n d u s t r y  had p l a c e d  i t s e l f  i n  t h e  i n t e n a b l e  p o s i t i o n  o f  h o l d i n g  
a n t i c i p a t e d  i n c u r r e d  l o s s e s  which f a r  ex ce eded  f o r e s e e a b l e  income.

3 .  THE INDUSTRY’ S RESPONSE.
Not u n e x p e c t e d l y ,  t h e  i n s u r a n c e  i n d u s t r y  has t a k e n  numerous 

s t e p s  t o  r e du c e  i t s  l o s s e s ;  l o s s e s  t h a t  a r e  a d i r e c t  r e s u l t  o f  
n e g a t i v e  c a sh  f l o w  u n d e r w r i t i n g  and unsound i n v e s tm en t  p r a c t i c e s  o f  
t h e  i n d u s t r y  i t s e l f .  The m a j o r  changes which a r e  making p l a c e  a r e :

(A)  C a n c e l l a t i o n  o f  m a j o r  e x p o s u r e  c l i e n t s
(B )  R e s t r i c t i o n  o f  new b u s i n e s s
(C)  R e d u c t i o n  o f  c o v e r a g e s
(D)  I n c r e a s e  i n  premiums
(E )  C u r t a i l m e n t  o f  u n d e r w r i t i n g  o f  H i g h - R i s k  B u s i n e s s
(F )  S e l e c t i v e  u n d e r w r i t i n g  c r i t e r i a ;

a l l  o f  whi ch  a r e  i n d i c a t i v e  o f  t h e  i n d u s t r y ' s  t r a d i t i o n  o f  n o - r i s k  
t o  i t s  s t o c k h o l d e r s  p h i l o s o p h y .  Each o f  t h e s e  r e s p o n s e s  i s  a n a l y z e d  
s e p a r a t e l y  b e l ow .

A. CANCELLATION OF MAJOR EXPOSURES.
A number o f  i n s u r e r s  have s t o pped  u n d e r w r i t i n g  m u n i c i p a l  

l i a b i l i t y  c o v e r a g e  c o m p l e t e l y .  Some o f  t he  m a j o r  ones a r e :
Aetna C a s u a l t y  & S u r e t y  
Amer i can  G e n e r a l  
C h e r o k e e
Canad i a n  I n d em n i t y

Home I n d emn i t y  
I d e a l  Mutua l  
INA/CIGNA 
S t .  P a u l
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Compass T r a n s i t  C a s u a l t y
G r e a t  Sou thwes t  F i r e  U n i t e d  N a t i o n a l
Gua r a n t y  N a t i o n a l

O t h e r s  have t e m p o r a r i l y  d i s c o n t i n u e d  w r i t i n g  m u n i c i p a l  l i a b i l i t y  
i n s u r a n c e .  F o r  ex amp l e ,  C o l o n i a l  Penn has c a n c e l l e d  s c o r e s  o f  
m u n i c i p a l  p o l i c i e s  and o n l y  t e m p o r a r i l y  e x t e nd ed  p o l i c i e s  f o r  t he  
s t a t e s  o f  C o l o r a d o ,  New Mex ico and Wyoming.  U t i c a  N a t i o n a l  
I n s u r a n c e  Group has announced t h a t  i t  i s  c a n c e l l i n g  a l l  l o c a l  
gove rnment  p o l i c i e s ,  l e a v i n g  229 New Y o r k  c i t i e s  s e e k i n g  new 
c o v e r a g e .  Forum I n s u r a n c e ,  one o f  the  m a j o r  u n d e r w r i t e r s  o f  p u b l i c  
o f f i c i a l  and p o l i c e  p r o f e s s i o n a l  l i a b i l i t y  c o v e r a g e s ,  has resumed 
u n d e r w r i t i n g  a f t e r  a t h r e e -m o n t h  l a y o f f ,  but  w i t h  th e  maximum l i m i t s  
f o r  new b u s i n e s s  r educed t o  $2 n . - l l i o n  and a maximum o f  $5 m i l l i o n  
on r e n ewa l s  (N o t e :  Forum w i l l  no t  w r i t e  c o v e r a g e  f o r  c i t i e s  w i t h
budge t s  o v e r  $50 m i l l i o n  o r  c i t i e s  w i t h  p o p u l a t i o n s  o f  2 0 0 , 0 0 0  o r  
m o r e ) .  C o n t r a ,  C a l v e r t  I n s u r a n c e  Company has now resumed
u n d e r w r i t i n g  m u n i c i p a l  l i a b i l i t y  a f t e r  a s i x -m o n t h  l a y o f f ,  but  i t  
l i m i t s  p o l i c e  p r o f e s s i o n a l  l i a b i l i t y  t o  $1 m i l l i o n .

M u n i c i p a l i t i e s  a r e  n o t  t h e  o n l y  e n t i t i e s  t h a t  t h e  i n d u s t r y  has 
t a r g e t e d  f o r  c a n c e l l a t i o n .  O t h e r s  i n c l u d e  th e  a i r l i n e  i n d u s t r y ,
p r o f e s s i o n a l s ,  i n c l u d i n g  d o c t o r s  and a c c o u n t a n t s ,  and i n d u s t r i e s  
which a r e  l i k e l y  t a r g e t s  o f  p r o d u c t s  l i a b i l i t y  l a w s u i t s .  D a y - c a r e
c e n t e r s  have become a h ig h  r i s k  b u s i n e s s  bec aus e  o f  s e x u a l  abuse 
c a s e s .  L i q u o r  s t o r e s  have been den i e d  l i a b i l i t y  c o v e r a g e s  bec ause  
t h e y  now may be l i a b l e  f o r  d e a t h  and i n j u r y  cau sed  by d r unk en
c u s t o m e r s .
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Because  o f  t h e  r a p i d  and c o n t i n u i n g  r i s e  i n  c a n c e l l a t i o n s ,  t h e  
N a t i o n a l  A s s o c i a t i o n  o f  I n s u r a n c e  Commis s i o ne r s  r e c e i v e d  o u t c r i e s  o f  
" u n f a i r  and d e c e p t i v e  t r a d e  p r a c t i c e s ” by i n s u r e r s .  The Commiss ion 
has  e s t a b l i s h e d  new g u i d e l i n e s  r e l a t i n g  t o  m id t e rm c a n c e l l a t i o n s  o f  
c o v e r a g e ,  p r o v i d i n g  t h a t  i n s u r e r s  w i s h in g  t o  c a n c e l  s h o u l d  do so 
o n l y  a t  t h e  e x p i r a t i o n  o f  t h e  p o l i c y  i t s e l f ,  o r  a l t e r n a t i v e l y ,  
s h o u l d  p r o v i d e  f o r  o t h e r  r e i n s u r a n c e .  The new g u i d e l i n e s  a l s o  
p r o v i d e  t h a t  a t  l e a s t  t h i r t y  days advance n o t i c e  be g i v e n  f o r  
n o n - r e n e w a l s  o f  p o l i c i e s  i n  o r d e r  t o  a l l o w  th e  i n s u r e d  t o  s e ek
a l t e r n a t e  c o v e r a g e s .

B. RESTRICTION OF NEW BUSINESS
A se cond  r e s p o n s e  by t'«e i n d u s t r y  has been t o  s im p l y  r e f u s e  t o  

u n d e r w r i t e  new b u s i n e s s .  T h i s ,  c o u p l e d  w i t h  t h e  w i t h d r aw a l  o f  t h e  
m a j o r  m u n i c i p a l  l i a b i l i t y  c a r r i e r s  f r om  th e  m a r k e t ,  has posed 
f u r t h e r  u n f o r e s e e n  and u n c o n t r o l l a b l e  d i f f i c u l t i e s  f o r  
m u n i c i p a l i t i e s  s e e k i n g  l i a b i l i t y  c o v e r a g e .  At t he  same t ime  t h a t  
p r im a r y  c a r r i e r s  a r e  w i t h d r aw i n g  r a p i d l y  f r om  t h i s  and o t h e r
m a r k e t s ,  t he  r e i n s u r e r s  who have r a p i d ' y  p r o l i f e r a t e d  th e  ma r k e t  i n  
r e c e n t  y e a r s  a r e  " r e n e g o t i a t i n g "  t h e i r  t r e a t i e s  w i t h  th e  few p r im a r y  
c a r r i e r s  s t i l l  i n  t h e  b u s i n e s s  o f  p r o v i d i n g  m u n i c i p a l  l i a b i l i t y  
c o v e r a g e .  As a r e s u l t ,  t h e  compan ies  which a r e  w i l l i n g  t o  w r i t e
m u n i c i p a l  l i a b i l i t y  c o v e r a g e  o f t e n  a r e  u n a b l e  t o  do so bec ause  o f
i n a d e q u a t e  r e s e r v e s  and u n a v a i l a b l e  r e i n s u r a n c e  c a p a c i t y .
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A t h i r d  b y - p r o d u c t  o f  t h e  p r e s e n t  i n s u r a n c e  c r i s i s  i s  t h a t  the 
I n s u r a n c e  S e r v i c e s  O f f i c e  ( I S O ) ,  t he  e n t i t y  which p r o v i d e s  f o rm 
p o l i c i e s  f o r  t h e  c omme rc i a l  i n s u r a n c e  i n d u s t r y ,  has d e v e l o p e d  a new 
c omp r eh en s i v e  q e n e r a l  l i a b i l i t y  ( C . G . L . )  p o l i c y  which s i g n i f i c a n t l y  
d im i n i s h e s  p r o t e c t i o n  t o  t h e  i n s u r e d  i n  a number o f  r e s p e c t s .  For  
ex amp l e ,  t h e  r e v i s e d  f o rm  d e l e t e s  p o l l u t i o n  c o v e r a g e ,  which 
h i s t o r i c a l l y  was i n c l u d e d  but  w i th  a " s udden  and a c c i d e n t a l "  
l i m i t a t i o n .  However ,  due t o  r e c e n t  d e v e l o pm en t s  i n  c a s e  l a w , 2 the 
i n d u s t r y  has  ch os en  t o  c o m p l e t e l y  w i t h d r aw  f r om  w r i t i n g  p o l l u t i o n  
c o v e r a g e  o f  any s o r t .

The new ISO f o rm  f u r t h e r  m o d i f i e s  e x i s t i n g  c omp r e h en s i v e  g e n e r a l  
l i a b i l i t y  f o rm s  by i n c l u d i n g  d e f e n s e  c o s t s  w i t h i n  a g g r e g a t e  l i m i t s .  
Due t o  t h e  e v e r  i n c r e a s i n g  c o s t s  o f  l i t i g a t i o n ,  i n c l u d i n g  d e f e n s e  
c o s t s  w i t h i n  th e  a g g r e g a t e  l i m i t s  w i l l  s i g n i f i c a n t l y  d im i n i s h  
i n d e m n i f i c a t i o n  a f f o r d e d  unde r  p r im a r y  c o v e r a g e s . 4 As a 
c on se quence ,  u m b r e l l a  c o v e r a g e s  w i l l  l i k e l y  become even more 
e x p e n s i v e .  ISO i s  a l s o  c o n s i d e r i n g  an o p t i o n a l  en d o r s emen t  to 
p r o v i d e  f o r  t he  s h a r i n g  o f  l e g a l  c o s t s  by t h e  i n s u r e d .

The new ISO f o rm  w i l l  a l s o  change " o c c u r r e n c e "  c o v e r a g e  to 
" c l a im s  made" c o v e r a g e  bec ause  o f  t he  i n d u s t r y ' s  e x p e r i e n c e  w i th  
l i t i g a t i o n  a r i s i n g  o u t  o f  c o v e r a g e s  f o r  a s b e s t o s ,  DFS,  r a d i a t i o n ,  
agen t  o r a n g e ,  and o t h e r  " l o n g  t a i l "  r i s k s .  Much o f  t h e  bu rden  i s  
b e ing  p a s s e d  t o  t h o s e  p e r c e i v e d  as h i g h  r i s k  i n s u r e d ,  such as 
m u n i c i p a l i t i e s .  I f  c o v e r a g e s  change f r om  o c c u r r e n c e  t o  c l a im s -made

C. R E D U C T I O N  O F  C O V E R A G E S .



f o rm a t ,  i n c i d e n t s  t h a t  were p r e v i o u s l y  i n s u r e d  ( b e c a u s e  they 
o c cu r r e d  d u r i n g  t i ie p o l i c y  p e r i o d ) ,  w i l l  o f t e n t i m e s  be un in su r ed  
u n l e s s  a c l a i m  has a c t u a l l y  been made a g a i n s t  t h e  i n s u r e d  d u r i n g  the 
co ve r a ge  p e r i o d .

The new ISO CGL f o rm  w i l l  a l s o  c o n t a i n  an e x t e n d e d  r e p o r t i n g  
p e r i o d  r e s t r i c t i o n  whe reby  c l a im s  made m o r e  than  s i x t y  days  a f t e r  
the  p o l i c y  e x p i r a t i o n  w i l l  not  be c o v e r e d  u n l e s s  t h e  i n su r ed  
pu rchases  an " u n l i m i t e d  ex t e nded  r e p o r t i n g  p e r i o d , "  f o r  which the 
premium w i l l  a p p r o x im a t e  200% o f  the p r em ium f o r  t h e  p r i o r  p o l i c y  
y e a r .  T h u s ,  u n l e s s  t h e  buy e r  renews h i s  c o v e r a g e  w i t h  c a r r i e r  X, he 
w i l l  be c o m p e l l e d  t o  p u r c h a s e  the e x t e nd ed  r e p o r t i n g  p e r i o d  cove r age  
a t  up t o  200% a d d i t i o n a l  c o s t .  I f ,  on t h e  o t h e r  hand ,  c a r r i e r  X 
chooses  t o  c a n c e l  o r  n on - r en ew  o r  i f  t h e  b uy e r  s e e k s  c o v e r a g e  f rom 
c a r r i e r  Y ,  a 200% premium w i l l  be r e q u i r e d  t o  keep t h e  ex tended 
c o v e r a g e .

D. I N C R E A S E  IN P R E M I U M S .

One p r e d i c t a b l e  r e s p o n s e  o f  the i n d u s t r y  has been t o  pass  on the 
c o s t  o f  t h e  i n d u s t r y ' s  u n d e rw r i t i n g  m i s t a k e s  t h r o u g h  i n c r e a s e d  
premiums t o  t h o s e  p e r c e i v e d  as h i g h - r i s k  i n s u r e d s .  No d i r e c t  l i n k  
need e x i s t  between a c t u a l  l o o s e s  and h i g h  p r emiums :  a mere
p e r c e p t i o n  by  t h e  i n d u s t r y  t h a t  the p a r t i c u l a r  i n s u r e d  f a l l s  i n t o  a 
h i g h - r i s k  c a t e g o r y  p r  ^des the  i n d u s t r y  w i t h  s u f f i c i e n t  b a s i s  f o r  
e s c a l a t i n g  p r em iums ,  r e g a r d l e s s  o f  a c t u a l  e x p e r i e n c e . 4

At th e  same t ime  as t h e y  i n c r e a s e  p r em iums ,  i n s u r e r s  a r e  a l s o
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demanding h i g h e r  d e d u c t i b l e s ,  h i g he r  s e l f - i n s u i c d  r e t e n t i o n s  and 
s t r i c t e r  r e p o r t i n g  r e q u i r e m e n t s .

E. CURTAIL UNDERWRITING OF HIGH-RISK COVERAGES.
S i n c e  t h e  b eg i n n i n g  o f  1 985 ,  a number  o f  i n s u r e r s  have t o t a l l y  

c u r t a i l e d  u n d e r w r i t i n g  l i a b i l i t y  c o v e r a g e s  f o r  p u b l i c  e n t i t i e s  and 
o t h e r s  c o n t i n u e  t o  w i t h d r aw  f r om the  m a r k e t .  As o f  Augu s t ,  1985 ,  
twe l ve  m a j o r  c a r r i e r s  have s t o pped  w r i t i n g  c o v e r a g e :  a l l  w i t h i n  the
l a s t  two y e a r ? .  The s t a t e d  r easons  f o r  t h e  g r ow ing  r e l u c t a n c e  to 
i n s u r e  p o l i t i c a l  e n t i t i e s :  f e a r  o f  g r ow i n g  l o s s e s  r e s u l t i n g  f rom
the e r o s i o n  o f  g o v e r nm en t a l  immunity by  t h e  c o u r t s .  I n s u r e r s  a l s o  
e x p r e s s  an a v e r s i o n  t o  c o m p e t i t i v e  b i d d i n g ,  a r g u i n g  t h a t  t h e y  a r e  
unab l e  t o  win . e n ew a l s  i f  a n o t h e r  i n s u r e r  u n d e r p r i c e s  them. T h i r d ,  
r e i n s u r e r s  a r e  r e f u s i n g  p u b l i c  e n t i t y  r i s k s ,  t h e r e b y  f o r c i n g  the 
p r im a r y  i n s u r e r s  t o  u n d e r w r i t e  more o f  t h e  e x p o s u r e  t h em s e l v e s ,  Lf 
t h ey  have  t h e  f i n a n c i a l  c a p a c i t y ,  o r  t o  r e f u s e  t o  w r i t e  t h e  GOV'T rage 
i f  t h ey  do n o t .

F.  SELECTIVE UNDERWRITING CRITERIA.
A n o t h e r  i n d u s t r y  r e s p o n s e  has b e en  t o  d e v e l o p  u n d e rw r i t i n g  

c r i t e r i a  b y :  l i m i t i n g  t h e  sc ope ,  amount and d u r a t i o n  o f  c o v e r a g e s ;
e s t a b l i s h i n g  o v e r l a p p i n g  p o p u l a t i o n  and b u d g e t a r y  r e s t r i c t i o n s  on 
the  e n t i t i e s  t h a t  t h e y  w i l l  i n s u r e ;  demanding h i g h e r  d e d u c t i b l e s  and 
s e l f - i n s u r e d  r e t e n t i o n s ;  add ing  new " s t a n d a r d "  e x c l u s i o n s ;  and 
r e w r i t i n g  c o v e r  ges t o  c o n f o rm  w i th  t h e  new ISO " c l a im s  made" C .G .L .



forms ( d i s c u s s e d  above).

4 .  LONG-TERM SOLUTIONS.
I n  l i g h t  o f  t h e  r e v o l u t i o n  o c c u r r i n g  i n  th e  m u n i c i p a l  l i a b i l i t y  

i n s u r a n c e  m a r k e t ,  c i t i e s  must im m ed i a t e l y  l o o k  t o  o t h e r  o p t i o n s ,  
such as  s e l f - i n s u r a n c e ,  p o o l i n g ,  o r  p u r c h a s e  o f  c omme r c i a l  c o v e r a g e  
w i t h  h i g h e r  d e d u c t i b l e s .  I f  t h e  t h i r d  o p t i o n  ( p u r c h a s e  c'f 
c omme r c i a l  c o v e r a g e  w i t h  h i g h e r  d e d u c t i b l e s )  i s  c h o s en ,  t he  i n s u r e d  
must e s t a b l i s h  sound b u d g e t a r y  r e s t r i c t i o n s  t o  p r o v i d e  r e venue  
n e c e s s a r y  t o  c o u n t e r a c t  t h e  r e d u c t i o n  o f  c o v e r a g e s  b ecaus e  o f  t h e  
new ISO e x c l u s i o n s .

I t  i s  s u g ge s t e d  t h a t  l a r g e r  c i t i e s  may be a b l e  t o  s u r v i v e  th e  
c r i s i s  i n  t h e  i n s u r a n c e  i n d u s t r y  by s o l e l y  s e l f - i n s u r i n g  (wh ich  i s  
i n  e f f e c t ,  " u n i n s u r i n g " ) ,  but  s m a l l  m u n i c i p a l i t i e s  can i l l  a f f o r d  
the  i n h e r e n t  r i s k s  o f  d o i ng  s o .  A l a r g e  judgment  can p l a c e  a s m a l l  
c i t y  i n  such f i n a n c i a l  s t r a i t s  t h a t  i t  i s  f o r c e d  t o  e i t h e r  i n c r e a s e  
t a x e s ,  i s s u e  bonds ,  o r  f i l e  a p e t i t i o n  f o r  b a n k r u p t c y .  The r e c e n t  
e x p e r i e n c e s  o f  c i t i e s  such as Sou th  Tucson ,  A r i z o n a ,  Pawpaw, West 
V i r g i n i a ,  G r a ys  L ake ,  I l l i n o i s ,  Bay S t .  L o u i s  and Mound Bayou ,  
M i s s i s s i p p i ,  J a c k s o n  Townsh ip ,  New J e r s e y ,  T r o y ,  M i c h i g a n ,  and 
Wapanucka ,  Ok l ahoma ,  t o  name o n l y  a f ew,  a r e  i l l u s t r a t i v e  o f  t he  
s i g n i f i c a n t  r i s k  t h a t  s m a l l  c i t i e s  now f a c e .

Howeve r ,  f o r  t h o s e  s m a l l  c i t i e s ,  s e l f - i n s u r a n c e  p o o l i n g  i s  
becoming an i n c r e a s i n g l y  a t t r a c t i v e  a l t e r n a t i v e .  The c o s t  o f  
c o v e r a g e s  i s  o f t e n  s i g n i f i c a n t l y  l e s s  t han  i s  c o v e r a g e  on the
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t r a d i t i o n a l  i n s u r a n c e  ma r k e t  am' t h e  c o v e r a g e  i t s e l f  i s  much b r o a d e r  
and much b e t t e r  adap te d  i n  most  i n s t a n c e s  t o  t h e  r i s k s  which a s m a l l  
m u n i c i p a l i t y  i s  a t t em p t i n g  t o  i n s u r e .  However ,  a c a v e a t  i s  i n  
o r d e r .  S e l f - i n s u r a n c e  p o o l s  can e a s i l y  f a l l  i n t o  t h e  same t r a p  
where t h e  i n s u r a n c e  i n d u s t r y  p r e s e n t l y  f i n d s  i t s e l f .  Most
s e l f - i n s u r a n c e  p o o l s  buy r e i n s u r a n c e  t h r o u gh  t h e  same ma r k e t  t h a t  
has  r e c e n t l y  r e t r e n c h e d .  They a r e  o f t e n  i n v o l v e d  i n  s i m i l a r  
i n v e s tm en t  p r a c t i c e  t h a t  has b r o u gh t  t he  i n s u r a n c e  i n d u s t r y  t o  i t s  
k n e e s .  T h i r d ,  t h e y  a r e  becoming i n c r e a s i n g l y  aware o f  t h e  need t o  
r e s t r i c t  t h e i r  c o v e r a g e s  t h e  same as th e  i n d u s t r y  has done v i a  i t s  
ISO f o rm  r e v i s i o n s .  Ano t h e r  a l t e r n a t i v e  i s  t h e  p u r c h a s e  o f
c omme r c i a l  i n s u r a n c e  c o v e r a g e  w i t h  s i g n i f i c a n t l y  h i g h e r  d e d u c t i b i e s  
t h an  i n  t h e  p a s t .

3y  p r o p o s i n g  a h i g h e r  d e d u c t i b l e ,  a m u n i c i p a l i t y  sends a message 
t o  p o t e n t i a l  u n d e r w r i t e r s  t h a t  i t  i s  b o th  aware o f  t h e  i n c r e a s i n g  
e x p o s u r e s  and w i l l i n g  t o  u n d e rw r i t e  a l a r g e r  p o r t i o n  i t s e l f .  A 
c omp r eh en s i v e  r i s k  management p r og r am which i d e n t i f i e s  s i g n i f i c a n t  
r i s k s ,  e s t a b l i s h e s  methods f o r  t h e i r  r e d u c t i o n  and e x p l o r e s
a l t e r n a t i v e s  by which t h o s e  t h a t  a r e  l i k e l y  t o  o c cu r  a r e  f i n a n c e d  
w i l l  make a m u n i c i p a l i t y  a much more a t t r a c t i v e  i n s u r e d .

R e g a r d l e s s  o f  which a l t e r n a t i v e  i s  c ho sen ,  l o n g - r a n g e  r i s k  
management and l i t i g a t i o n  c o s t  c o n t r o l  p r a c t i c e s  must become
s t a n d a r d  p r o c e d u r e .  W i th  th e  c o n t i n u e d  p r o l i f e r a t i o n  o f  l i t i g a t i o n  
o f  a l l  s o r t s ,  m u n i c i p a l i t i e s  w i l l  c o n t i n u e  t o  be t a r g e t  d e f e n d a n t s ,  
and th us  p e r c e i v e d  as " h i g h - r i s k "  i n s u r e d s .  T h e r e f o r e ,  i t  i s  s a f e
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t o  assume t h a t  even  a f t e r  t h e  i n s u r a n c e  i n d u s t r y  has s t a b l i z e d  i t  
w i l l  c o n t i n u e  t o  r e s pond  t o  m u n i c i p a l i t i e s  i n  t h e  same manner as i t  
has t o  t h e  p r e s e n t  c r i s i s .

B e s t  Management I n s u r a n c e  R e p o r t s  (March ,  1 9 83 )
F o r  e x amp l e ,  s ee  Jack.~on Townsh ip  M un i c i p a l  U t i l i t i e s  A u t h o r i t y  
v .  H a r t f o r d  A c c i d e n t  and I n d em n i t y  Company, e t  a l . , 18 6 N . J .
S u p e r .  156 ( S u p e r i o r  C o u r t ,  New J e r s e y  1 9 8 2 ) .
I n  1 9 8 4 ,  one q u a r t e r  o f  e a r n e d  i n s u r a n c e  premiums i n  g e n e r a l  
l i a b i l i t y  c o v e r a g e s  ( a p p r o x i m a t e l y  $ 1 . 5  b i l l i o n )  were s p en t  on 
a t t o r n e y ' s  f e e s ,  a 500 p e r c e n t  i n c r e a s e  o v e r  t he  p a s t  t h i r t y  
y e a r s .  N a t i o n a l  U n d e r w r i t e r  (May 3 ,  1 9 85 )
F o r  e x amp l e ,  t h e  C i t y  o f  D a l l a s ,  Texas  has seen an i n c r e a s e  i n  
l i a b i l i t y  i n s u r a n c e  premiums f r om  $ 9 4 , 1 8 3  in  1983 t o  $ 2 2 1 , 5 1 8  i n  
1984 . I n  19 8 5 ,  t h e  C i t y  has gone s e l f - i n s u r e d  b ecause  i t  
o b t a i n e d  o n l y  two premium q u o t e s :  one f r om  C a l - U n i o n  ( t h e
C i t y ' s  1984 c a r r i e r )  f o r  a p p r o x i m a t e l y  $ 1 . 5  m i l l i o n ,  and one 
f r om  A r t h u r  J .  G a l l a g e r  & Co.  i n  t h e  amount o f  $ 2 . 8  m i l l i o n .  
The C a l - U n i o n  b i d ,  ( i n  a d d i t i o n  t o  be ing  1,  590% o f  t h e  1983 
premium) e x c l u d e d  s i g n i f i c a n t  a r e a s  o f  c o v e r a g e :  mo to r  v e h i c l e
i n s u r a n c e  f o r  t h e  C i t y ' s  4 , 0 0 0  v e h i c l e  f l e e t ,  employment  
d i s c r i m i n a t i o n ,  i n t e r r u p t i o n  o f  u t i l i t y  s e r v i c e ,  a t h l e t i c  e v e n t s  
s p o n s o r e d  by t h e  C i t y  and p o l l u t i o n .  The G a l l a g e r  b i d ,  on the  
o t h e r  hand,  p u r p o r t e d  t o  c o v e r  t h o s e  c a t e g o r i e s ,  bu t  c o n t a i n e d  a 
$1 m i l l i o n  pe r  c l a im  l i m i t  ( t h e  C i t y  b i d  s p e c i f i c a t i o n  c a l l e d  
f o r  c o v e r a g e  o f  a t  l e a s t  $50 m i l l i o n  pe r  c l a i m ) .  The 1985 b i d  
p r o p o s a l s  a p p a r e n t l y  i g n o r e d  t h e  C i t y ' s  p r i o r  c l a im s  and 
l i t i g a t i o n  e x p e r i e n c e :  I n  no p r e v i o u s  y e a r  have t h e  t o t a l
amount o f  p a i d  c l a im s  even  app ro a ch ed  th e  amount o f  t h e  1985 
premium q u o t e s .
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§ 12-814Not* 2
2. Temporary restraining order Temporary restraining order preventing de­fendant in obscenity case from removing or in any manner interfering with alleged obscene ma-
§ 12-816. Content o f  judgment and o rd e r

COURTS AND C IV IL  PRO CEED IN G S

tonal was properly dissolved where order was defective in not specifying what conduct was prohibited. Stale v tlook-tVUar, Ir.c. (A pp. 1981) 139 Ariz. 525, C7II J\2d 518.

Notes of Decisions
In general Validity 1

I. Validity
Unconstitutional portion of this section permit­ting destruction nf promotional materials with­out providing for judicial review of materials to determine whether they are also obscene was severable from remainder of section. State v. Book-Cellar, Inc. (App. 19S4) 139 Ariz. 525. 679 P.2d 549
Provision of tbis section providing for destruc­tion of items directly related lo obscene materi­als including promotional material and printing presses was unconstitutional prior restraint in absence of any provision for judicial review of materials to determine whether they were also

obscene. Stale v. Hook-Cellar, Inc. (App.1994) 139 Ariz 525. 679 I'.&J 548.
2. In general

Items of neutral equipment which may be used in future for legitimate forms of expression may not be destroyed beea se of past transgres­sions of obsccnitv laws. State v. Book-Cellar, Inc. (App.1994) 139 Ariz. 525, C79 l*.2d 518.
This section providing that, upon finding exist­ence of nuisance, court shall enjoin defendant from further maintaining nuisance of exhibiting or selling obscene materials did not require as a remedy the closure of entire business or placa in which obscene items had been sold or distributed but merely established remedy of abating nui­sance by prohibiting further sales or exhibition of obscene materials. State v. Book-Cellar, Inc. I App iUS l) 139 Ariz. 525, 679 P.2d 5-18.

9 12-817. C ivil penalty; fo rfe itu re ; accounting
Notes of Decisions

1. Validity Provision of this section classifying obscene materials x* contraband was not unconstitutional

since, because obscenity was i ot within scope oT U.S.C.A. Const. Amend. 1, legislature could de­clare it contraband. State v. Book-Cellar, Inc. lApp.l'.'8-t) 139 Ariz. 525. 679 P.2d 548.

ARTICLE 2. ACTIONS AGAINST PUBLIC ENTITIES OR PUBLIC EMPLOYEES
Lates 1384, Ch. 485, § 2 su b stitu ted  "A ctions against Public E n tities or 

Public Em ployees" /o r  "Actions against the S ta te  on Contract or fo r  Negli­
gence" as the heading fo r  this article.

Cross Reference*Procurement Code, exclusive proc -dure for as­serting claim against state or state agency under code ec § -11-2615.
9 12-820. D efin itions 

In this article, unless the context otherw ise requires:
1. “ Employee" includes an officer, employee o r servant, whether o r not compensated 

or part time, who is authorized to perform  any act o r service, except that employee does 
not include an independent contractor. Employc-c ind iHes noncoinpcnsated members o f 
advisory boards appointed as provided by law.

2. " In ju ry "  means death, injury to a person, damage to o r loss o f property or any 
other in ju ry that a person may su ffe r that would be actionable i f  inflicted by a private 
person.

3. "Maintenance" means the establishment o r continuation in existence o f facilities, 
highways, roads, streets, bridges o r rights-of-way by a public entity and does not mean or 
re fe r to ordinary repair o r upkeep.

4. "P risoner" means a person incarcerated while awaiting sentence or while serving a 
sentence imposed by a court o f law.
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5. "Public employee" means an employee o f a public entity.
6. "Public entity”  includes this state and ar.y political subdivision o f this state.
7. "S tate" means this state and any state agency, board, commission o r department. 

Added by Laws 1984, Ch. 285, § 3.
Laws 1984, Ch. 285, § 1 provides:
"Section 1. Legislative purpose and intent 
“A. The legislature recognizes the inherently unfair and inequitable results which occur in the strict application of the traditional doctrine of sovereign immunity. On the other hand, the legislature recognizes that, while a private entre­preneur may readily be held liable for negligence within the chosen scope of his activity, the area within which government has the power to act for the public good is almost without limit and therefore government should not have the duty to do everything that might be done. Conse­quently, it is hereby declared to be the public

policy of this state that public entities are liable for acts and omissions of employees in accord­ance with the statutes and common law of this state. All of the provisions of this act should be construed with a view lu carry out the above legislative purpose.
"U. The legislature intends that the provi­sions nf ibis act which modify existing law apply to causes of action which arise after the effec­tive date of tins aft. The provisions of this act which confirm existing law apply to causes of action arising before the effective date of this act."

§ 12 -820 .01 .''Absolute immunity
' A. A public entity shall not liable fo r acts and omissions o f its employees 
constituting:

1. The exercise o f a judicial c legislative function; o r
2. The exercise o f an administrative function involving the determination o f fundamen­

tal governmental policy.
R . The determination o f a fundamental governmental policy involves the exercise o f 

discretion and shall include, but is not limited to:
1. A determination o f whether to seek or whether to provide the resources necessary 

for:
(a) The purchase o f equipment,
(h) The construction o r maintenance o f facilities,
(c) The hiring o f personnel, or
(d) The provision o f governmental services.
2. A determination o f  whether and how to spend existing resources, including those 

allocated fo r equipment, facilities and personnel.
3. The licensing and regulation o f any profession or occupation.

Added by Laws 1984, Ch. 285, § 3.
Library References 

States 191(1).C.J.S. Stales Sk 297. 298.
For legislative punxise and intent of Laws 1984, Ch. 285, see Historical Note following 9 12-820.

Crons ReferencesIssuance of or failure lo revoke or suspend any permit, license, certificate, approval, order or similar authorization, see § 12-820.02.
9 12-820.02. Qualified immunity

Unless a public employee acting within the scope o f his employment intended to cause 
injury o r was grossly negligent, neither a public entity nor a public employee is liable for:

1. The fa ilu re to make an arrest o r the fa ilu re to retain an arrested person in custody.
2. An in ju ry caused by an escaping o r escaped prisoner.
3. An injury resulting from  the probation, parole, furlough o r release from  confine­

ment o f a prisoner o r from  the terms and conditions o f his probation, parole, furlough or
75
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release from  confinement o r from the revocation o f his probation, parole, fu rlough or 
release from  confinement.

4. An injury caused by a prisoner to any other prisoner.
5. The issuance o f or fa ilu re to revoke o r suspend any permit, license, certificate, 

approval, order o r sim ilar authorization fo r which absolute immunity is not provided 
pursuant to § 12-820.01.

6. The fa ilu re to discover violations o f any provision o f law requiring inspections o f 
property other than property owned by the public entity in question.
Added by Laws 19S4, Ch. 285, & 3.

Suites «=>191(1).
CJ.S. Officers and Public Employees §§ 206 

to 208.
CJ.S. States 55 2'J7, 298.

For legislative purpose and intent o f Laws 
19K4, Ch. 285, see Historical Note following 
5 12 -S2 0 .

Library References 
Officers and Public Employees «=»116.

9 12-820.03. A ffirm ative defenses
Neither a public entity nor a public employee is liable fo r an injury;
1. Arising out o f a plan or design fo r construction o r maintenance e f o r improvement 

to highways, roads, streets, bridges, o r rights-of-way i f  the plan o r design is prepared in 
conformance with generally accepted engineering o r design standards in e ffec t at the 
time o f the preparation o f the plan or design, provided, however, that reasonably 
adequate warning shall he given as to any unreasonably dangerous hazards which would 
allow the public to take suitable precautions.

2. Whicl is attributable lo  the fau lt o f a person, other than a public employee, driving 
a motor vehicle while the p .rson  was under the influence o f intoxicating liquor. Th's 
paragraph does not apply to persons who are not passengers o r to minors who are 
passengers riding in o r upon the motor vehicle.
Added by Laws 1984, Ch. 285, 5 3.

For legislative purpose and intent of laws 1981 Reviser's Note;
1884, Ch. 285, see Historical Note following Pursuant to authority of 5 41-1304.02, the 
9 12-820. subsection designation of "A." was omitted as a

correction o f a manifest clerical error.
§ 12-820.04. Punitive and exemplary damages; immunity

Neither a public entity nor a public employee acting within the scope o f his employment 
is liable fo r punitive or exemplary damages.
Added bv Laws 1981, Ch. 285, 5 3.

For legislative purpose and intent of Laws 1984, Ch. 285, see Historical Note following 
§  12 - 820.

9 ]2 -820 .05 . O ther immunities
A. Except as specifically provided in this article, this article shall not lie construed to 

affect, a lte r or otherwise modify any other rules o f to rt immunity regarding public 
entities and public officers as developed at common law and as established under the 
statutes and the constitution o f this stale.

B . A public entity is not liable fo r  losses tliac arise out o f and are directly attributable 
to an act o r omission determined by a court to be a criminal fe lon , j  a public employee 
unless the public entity knew o f the public employee's propensity fo r that action. This 
subsection does not apply to acts o r omissions arising out o f the operation o r use o f a 
motor vehicle.
Added by Laws 1984. Ch. 285. § 3.

For legislative purpose and intent of Laws 
1984, Ch. 285, see Historical Note following 
§ 12-820.
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.•COURTS AND CIVIL PROCEEDINGS §12-821 Note 4.5
6 12-821. Authorization o f  c laim  against public entity o r public employee; defin ition
. A, ‘ Persona who have claims against a public entity o r public employee shall file such 

claims in the same manner as that prescribed in the Arizona Rules o f Civil Procedure, 
* Ru le 4(D ) within twelve months a fte r the cause o f action accrues. Any claim which is not 
filed within twelve months a fte r the cause o f action accrues is barred and no action may 

. be maintained except upon a showing o f excusable neglect i f  the action is brought within 
, the otherwise applicable period o f limitations, provided that i f  there is no excusable 
' neglect, and i f  the absence o f excusable neglect is because o f the conduct o f the 
claimant’s attorney, then the action shall proceed, and the public entity and public 
employee shall have a righ t o f indemnity against the claimant's attorney fo r any liability 
assessed in the action.

B . Notwithstanding subsection A, a minor o r an insane o r incompetent person may file 
a claim within twelve months a fte r the disability ceases.

G  A claim against a public entity o r public employee filed pursuant to thi3 section is 
deemed denied sixty days a fte r the filing o f the claim unless the claimant is advised o f the 
denial in writing before the expiration o f sixty days.
, D. A claim fo r  medical malpractice under chapter 5.1, article 1 o f this title 1 is 
excluded from  the provisions o f thus section as no claim is necessary to bring a medical 
malpractice action.

. E . . F o r the purposes o f this section “ excusable neglect" means reasonable and foresee­
able neglect o r inadvertence.
Added by Law* 1984, Ch. 285, 5 5.

1 Section 12-561 ct seq.
Source:
• Law* 1912, Ch. 59, §5 1, 2..Civ.Code 1913, §5 1791, 1792. :Rev.Code 1928, 5§ 4379, 4380.Code 1939, §§ 27-101, 27-102.A.R.S. former §§ 12-821, 12-822.
Former 5 12-821, relating to the aame subject matter a* this section, was repealed by Laws 1984, Ch. 285, 5 4.
For legislative purpose and intent of Laws 1984, Ch. 285, sec Historical Note following 5 12-820.

1984 Reviser's Note:
Pursuant to authority of 9 41-1304.02, in the heading of this section definition" was added following “employee".

Constructive notice Class actions 16.5 Jurisdiction 4.5

Notes of Decisions
6.5

2. Construct!-n and application
Notice of c' »ims statute requires presentation of a claim ar J disallowance before suit may be brought agai ist state. M.tmmo v. State (App. 1983) 138 At 2. 528. 675 P.2d 1847. .• ,.

Employees’ claims against state for past over­time work were based upon statutorily implied provisions of their employment contracts with the 6tate, were subject to statutory claim and filing requirements, and thus were not suscepti­ble to review in special action proceedings and any relief which might be sought by employees under special action procedures for ether claims would be limited to individual claims asserted by employees themselves, since class action relief was not available under special action rules. Clark v. Slate Livestock sanitary Bd. (App.1932) 131 Ariz. 551, 642 P.2d 896.
' 4. Purpose of law

Purpose behind this section requiring presen­tation of a claim and disallowance before suit may be brought against atate is to afford agency opportunity to investigate claim and assess its liability, to afford agency opjiortunity to attain a settlement and avoid costly .'.tigation, and to advise legislature where settlement could not be achieved. Mnmmo v. State (App.1983) 138 Ariz. 528, C75 P.2d 1347.
4.5. Jurisdiction Although state defendants in wrongful death action did not raise contention thst plaintiff had failed to comply with this section at trial, issue was properly before court of appeals since sub­ject matter jurisdiction may be ruised at any time and is never waived. Mnmmo v. State (App. 1983) 138 Ariz. 520, 673 P.2d 1347.
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§ 12-821 Note 6-5
6.5. Constructive notice

State defendants’ answer lo merits of wrong­ful death action amounted to a constructive dis­allowance of plaintiffs claim, satisfying require­ment of this section that a claim be first present­ed and disallowed before suit may be brought against state. Mammo v. State (App.1083) 13S Am. 523, 675 P.2d 1347.
16.5. Class actions

Provisions of 9 12-821 et seq. authorizing tort or contract claims against the state must be satisfied by each individual or entity having a

COURTS AND C IV IL  PRO CEED IN G S

contract or negligence claim against the state before an action may be brought in court and is not satisfied by a claim filed on behalf of a class where the claim does not meet the requirements for an individual plaim established by § 12—821 et seq.; declining to following City o f San Jose 
v. Superior Court o f Santa Clara County, 12 Cal.3d 447, 115 Cal.Rptr. 797, 525 P.2d 701; and 
Santa Barbara Optical Co., Inc. v. State Board 
o f  Equalisation, 47 Ca!.App 3d 241, 120 Cal. Rptr. C09. Evans by Heemer v. Arizona Dept of Corrections (App.1983) 139 Ariz. 321, G7S P.2J 50 li.

9 12-322. Service o f  summons; change o f venue
A. Service o f summons in an action authorized in § 12-821 shall be made pursuant to 

Arizona Rules o f Civil Procedure, Rule 4(D).
B . In an action agai.ist this state upon written demand o f the attorney general, made 

at o r before the time o f answering, served upon the opposing party and filed with the
court where the action is pending, the place o f trial o f any such action shall be changed Lo
Maricopa county.
Formerly 5 1 2-824. Renumbered as § 12-822 and umended by Laws 1984, Ch. 285. § 7.

For legislative purpose and intent of laws1984, Ch. 285, soe Historical Note following§ 12-820.
Former S 12-822, derived from laws 1912, Ch. 59. § 2; Civ.Code 1913, 5 1792; Rev.Code 1928, § 4380; and Code 1939, 5 27-102, was repealed by L s w b  1984, Ch. 285, § 6. See, now, 5 12-S21.

9 12-823. Judgment fo r  p la in tiff; amount; interest and costs
I f  judgment is rendered fo - the p lain tiff, it shall be fo r the amount actually due from  

the public entity to the p lain tiff, with legal interest thereon from  the time the obligation 
accrued and with court costs.
Formerly § 12-825. Renumbered as 5 12-823 and amended by Laws 1984, Ch. 285, 5 8.

Former 5 12-823, was repealed by Laws 1984, Ch. 285, 5 6. For legislative purpose and intent af Laws 1984, Ch. 285, see Historical Note following § 12-820.

§9 12-821, 12-825. Renumbered as §9 12-822 and 12-823 
9 12-826. Report o f  judgments to legis lature by governor; puyment

A. The governor shall report to the legislature at each session judgments rendered 
against the state, and not theretol’ore reported. •

B . The director o f the department o f administration shall draw his warrant upon the 
state treasury fo r  payment o f the judgment upon presentation to him o f an authenticated 
copy o f the judgment together with the approval o f the judgment by the attorney general.

C. The director o f  the department o f administration shall not draw the w arran t until 
an appropriation there fo r is made by the legislature.
Amended by Laws 1P53, Ch. 98, § 13. ’

... A RT IC LE  8. M ATERN ITY AND PA TERN ITY  PROCEED INGS 
9 12-843. Persons who may orig inate proceedings "'•••

Proceedings to establish the maternity o r paternity o f a child o r children and to compel 
support under this article may be commenced by any o f the follow ing:

1. The mother.
78
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STATK GOVERNMENT §11-621

I9S1 lUfvi.ser’* Note: lil'O. srclimi 1 which wire hl.Midrd together si>This section contains the amendments maile by shown above pursuant t<> authority of section Laws l'JhL chapter 1SW‘, section -lit and chapter -11-111111111!
9 11-621. Purchase o f  insurance; coverage: lim ita tions; exclusions 

T e s t  o f  section effective J uuuir// 1 , l . '/ S . i .

A. The department o f atiministraiiun shall obtain insurance against loss, lo  the extent 
it is determined necessary and in the best interests o f the state a.-, provided in subsection 
C o f this section, on the following:

1. A ll state owned buildings, including those o f the universities, but excluding build 
ings o f community colleges, whether financed in whole ..r in part by state monies and in 
which the slate has an insurable interest as determined by the department o f administra­
tion.

2. Contents in any buildings owned, leased o r rented, in whole or in part, by o r lo  the 
sta le and reported to the department o f administration.

3. The state and it ; departments, agencies, hoards and ryiami.-sions and all officers, 
agents and employees thereof against liability fo r acts o r omissions o f any nature while 
acting in authorized governmental o r proprietary capacities and in the course and scope o f 
employment o r authorization except as prescribed by this chapter.

1. A ll personal property reported to the department o f administration, including 
vehicles and a irc ra ft owned by the state and its departments, agencies, boards and 
commissions and all non-owned personal property which is under the dea r responsibility 
o f this state because o f written leases o r other written agreements.

5. The state and its departments, agencies, boards and commissions against casualty, 
use and occupancy and liability losses o f every nature except as pri scribed bv this 
chapter.

6. W orkers ’ compensation and employers' liability insurance.
7. O ilie r exposures to loss wncre insurance may be required to protect this state and 

its departments, agencies, boards and commissions and a ll officers, agents ar.d employees.
B. The department o f administration may determine, in the best interests o f the state, 

that s ta le  self-insurance is necessary o r desirable and, if that decision is made, shall 
provide fo r state self-insurance fo r losses arising out o f state property or liability claims 
prescribed by subsection A o f this section. I f  the department o f administration provides 
state self-insurance, such coverage shall be excess over any other valid and collectible 
insurance.

(.’ . In carrying out the provisions o f this chapter, the department o f administration 
sh iil establish and provide the state with some or ail o f the necessary risk management 
services, or shall contract fo r risk management services and shall purchase such insur­
ance coverage, pursuant to chapter 23 o f tiiis litie ,1 as the director o f the department o f 
administration deems necessary in the best interest o f the state - and may. in addition to 
other specifieations o f such coverage as deemed necessary, determine se lf insurance to be 
established. The provisions o f chapter 23 .o f this title shall not apply to the department o f 
administration's procurement o f excess loss insurance from  the state compensation fund 
fo r the state's workers' compensation liability fo r individual or aggregate claims, or both, 
in such amounts and at such primary retention levels as the department o f administration 
deerns in the best interest o f the sta le . In purchasing insurance to cover losses arising 
out o f state property or liability claims prescribed by subsection A o f  this section, the 
department o f administration is not subject lo the provisions o f title 2U, chapter 2, article 
a.

I) . No successful bidder fo r risk management services pursuant to this seel ion shall 
he entitled to receive directly or indirectly any sales commission, contingent commission, 
excess p ro fit commission, o r other commissions, o r anything o f value, as payment fo r the 
risk management services except those amounts received directly from  this state as 
payment fo r the risk management services.
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§41 -6 2 1 STATE GOVERNMENT
E. The department o f administration shall pay fo r purchased risk management servic­

es and premiums fo r insurance on state property and state liability pursuant to provisions 
o f this chapter and subject to legislative appropriations

F . A state officer, agent or employee acting in good faith, without wanton disregard 
o f his statutory duties and under the authority o f an enactment that is subsequently 
declared to be unconstitutional, invalid o r mapplicaide, is nut personally liable fo r an 
in ju ry o r damage caused thereby except to the extent that he would have been personally 
liable had the enactment been constitutional, valid and applicable

G. A state o fficer, agent o r employee, except as otherwise provided by statute, is not 
personally liable fo r an in jury o r damage resulting from  his act o r omission in a public 
offic ia l capacity where the act o r omission was the resu lt o f the exercise o f the discretion 
vested in him if the exercise o f the discretion was done in good faith without wanton 
disregard o f his statutory duties.

II . The state and its departments, agencies, boards and commissions are immune from 
liability fo r losses arising out o f a judgment f« r w illfu l and wanton conduct resulting in 
punitive or exemplary damages.

I . The follow ing exclusions shall apply to subsections A and 1'. o f  this section;
1. Losses that arise out o f and are directly attributable to an act o r omission 

determined by a court to be a felony by a ■ tale officer, agent o r employee unless the state 
knew o f the person’s propensity fu r that action, except those acts arising out o f the 
operation or use o f a motor vehicle.

2. Losses arising out o f contractual breaches.
3. Employment discrimination actions.
J . I f  self-insurance coverage is determined to exist, the ul'.arney general, with funds 

provided by the department o f administration, in act o rdanc1 with subsection B o f this 
section, shall provide fo r the defense, either through his o ffice o r by appointment of 
outside legal counsel, o f the state and its departments, agencies, hoards and commissions 
and ail officers, agents and employees thereof fo r o r on account o f their acts or omissions 
covered pursuant to this chapter. All state departments, agencies, boards arid commis­
sions and all o fficers, agents and employees thereof shall cooperate fu lly  with the 
attorney general and department o f administration in the defense o f claims arising 
pursuant to this chapter.

K . A claim fo r liability damages made pursuant to this chapter may be settled and 
payment marie up to the amount o f twenty-live thousand dollars or suih higher limit as 
may be established by the jo in t legislative budget committee with the approval o f the 
director o f ‘.he department o f administration. A claim over the amount o f twenty-five 
thousand dollars up to fifty  thousand dollars o r such higher limit as may be established 
by the jo int legislative budget committee may be settled and payment made with the 
approval o f the director o f the department o f administration and the attorney general. 
Any claim over the amount o f fifty  thousand dollars o r such higher limit as may be 
established by the jo int legislative budget committee may lie .settled and payment made 
with the approval o f the director o f the department o f administration, the attorney
general and the jo int legislative budget committee I f  it is in the best it ‘ ........  o f this
state, the joint legislative budget committee may establish higher settlement authorities. 
Any settlements involving amounts m excess o f fifty  thousand dollars o r such higher limit 
as may be established by the joint legislative budget committee shall be vested with the 
department o f administration, the attorney genera! and the joint legislative budget 
committee pursuant to the authority granted.

L. Neither the authority provided by this section in insure nor the exercise o f such 
authority, shall:

1. Impose any liability on this state or the departments, agencies, boards and commis­
sions o r any officers, agents and employees o f this state unless such liability otherwise 
exists.
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2. Impair any defense this slate or the departments, agencies, boards and commissiot , 
or any officers, agents and employees of this state otherwise may have.

M. The department of administration shall promulgate such rules and regulations as are deemed necessary to carry out and implement the provisions of this chapter 
Amended by Laws 1975, Ch. 12, $ 1, off. April 21. 197.7; laws ill".', C:i. 102. -S 17: law.- 1976. Ch. 72, § 1; Laws 197(1, Ch. 117, $ 2; Laws 197<>, Ch. ;.*«», 2. eff June 27. 1970: laws 1977. Ch 121.$ 1; laws 1979, Ch. 17(1. § 1: laws 1980,Ch. 210. k .17. laws l!lv2. Cli 202.$ 15, eff July 21, 19S2. effective retroactively to July 1. 1982;4 Laws 19x3, Ch. 87, s 4, eff April 12, 19*3; laws 1993. ('ii 98. 9 121; Laws 1984. Cli 189. i 49; Laws 1981. Cn. 200. k 1; Laws 19S1. fh 2.71. * 2.7. eff Jan. 1. 
1995.

■Section 41-2501 cl set).•So in original. Probably should read ".“tale.".1 Section 20-401 et seq.* See note following k 41-22li2.
For text o f section e/fcctivc u n til  Jan n a n /  /. / W 5  m e $ 4 1-liJl, ante.

Source:laws 1970. Ch. 1.72. •• 1A.U.S. former k ds-Oti
For legislative intent regarding terminatiuii of I roc isions added or auu r.ded by laws 1980, Cli 24(5. see note follow log 7 22-108.02.
For legislative intent of Laws 1982. Ch. 2(12, see note following 7 35-1.71.
For pur|Kise and effective date provision of laws 1991, Cli. 251, s e e  Mi.-.U.ncal Note follow- ins S 41-2501.

Reviser's Notes:
137.7 Note. As it exi ted prior to the 1970 amendments, this section contained the amend inents made by laws 197:7, chapt- r 12. section 1 and chapter 102, section 17 which were blended together pursuant lo authority of section 41-1304 03.
1976 Note. As it ex.sted prior to the 1977 amendment, this section contained the amend­ments made by Lews 15'7tl, chapter 117. section 2 which amended section 41-1.21 as amended by Laws 1976, chapiter 72, section 1 and by laws 1976, ehaoti r 1311, section 2 which were blended together pursuant to auliiorly of section 41-1304 03.
198.1 Note. This s'vti in contains the amend- mints made by law !9s;i, chapter 87, section 4 and chapter 98. section 121 which were blended together pursuant to authority of section 41-1304.03.
1991 Note. This section contains the amend­ments made bv Saws 1934, chapter 188, Section 49, chapter 200, section 1 and chapter 251, see tion 25 which were blended together as shown above pursuant to authority of section 41-i.i04.ti;;.

Cross References
Authority to procure liability insurance cover­ing officers, agents and employees, see kk :8- 157 and 11-31.1.Cities and tow:is, liability insurance, see 1 9-497.Counties. < are and omissions and liability insurance, see § 11-201.

Liability loss revolving fund payment of self insured li.iiuhty !•■• m -s . se<- k 41-ti22 Risk managemeii! admimstra:urn fund, pay­ment of service mste. see 3 41-oud Rules. ndminisirative pnii.vduic, see 7 41-11911 el seq.Workmen's compel-, atiun liability laws revolv­ing fund, si e 4! -t:22.
Administrative ('ode References

Kstablishm.nl of selfinsurnr.ee, see A t 1CK 
112-10-01.

Reporting procedttriv., acrid* nLs t.nil incidents, see A (Ml.);. 112-10 02.
Specifications, agemy and company selection for insurance to cover insured risks, see A C. R R. 112-10-1111) et seq.

Law Review Commentaries 
Governmental immunity in Arv.ona—The Stone case. 6 An/..I. Rev. 102 (19154).
tinveinment.i! tort immunity revisited 27 An* I. Rev. 1UXI 11933).

Library References.Stales c-*9U.
C .J .S . S t a le s  S i  1.7 1. 15.7, 1<50.

I nited Stales Supreme Court 
liuiuuinty of .-.tale. Stale as not cum.litntion ally itmmine from suit in the courts of another state, sec Nevada v. Hall, 1979, 99 S.Ct. 1182. 440 U.S. 410. 59 L.Kd 2d 410.

Notes of Decisions
Aircraft I..7 Community colleges 6 Construction iiml application I Dental examiners 10 Immunity II Leased motor vehicles 1.7 Motor vehiclesIn general 2 *Leased 2.5 Punitive damages 7 Uninsured motorist coverage Negligence I1? Ariz HovStcn —IV
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§41-621
Mote 1
Non-lapsing sclf-insurancc fund M Occupational disease* 5 Punitive damage* 7 School districts 0I'nm-mred motorist coverage, motor vehicles
a

V o lu n te e r s  1.1

1. Construction and applicationProvision of this section making state immune front liability for wiiifui and wanton misconduct cannot he applied retroactively to impair a vest­ed right. State v. Sanchez (App,PITS) ll'.t Ariz. 6-1, 579 l’.'id 50s.
Supreme Court would Lake judicial notice of this section and 59 9-497, 11—litii, perm:;ting the insuring of governmental agents ar.d agencies Patterson \ City of Phoenix (19(N |n;l Ariz III, •i::t> i'.gj gi;!
State of Arizona and its departments are au­thorized to expend public funds to providi a form of insurance to employees of the state win- may he injured by an uninsured motorist. Mary­land Cas. Co v. Wilson (1967) 6 Ariz.App. 470, 

m  I’.'dd CVi.
If members of the private industry council were acting in good faith within the scope of statutory authority, including regulations pro­mulgated pursuant to that authority, they would not he hei-.l liahe- for injuries or damage result­ing from such acts or omissions. Op Ally.Gun No. 179-dll.
Non-pnid human and legal rights committee numbers are not personally liable for actions taken in good faith pursuant to their authority; office of attorney genera! won' defend such committee members in suits . t-ng to dis­charge of tlieir duties. Op..Utv.Gen. No I79-2ill.
Slate retirement system hoar-1 and investment advisory council members acting in their official capacity will be accorded tin* same treatment as other state officials; the attorney general will defend an action brought against a state official or in which In- lias an interest, and board am! council members, acting in their statutory capac­ities have state insurance prelection mi rover their actions while carrying out their duties. Oji.Aity.Ogn. No. 179-161
I’nder 5 41-022 relating to revolving funds for uninsured losses and the risk management ad­ministrative fund, as amended by l aws 1977, Ch. 121, the department of administration is to ri- quest an appropriation from the Legislature lor the following fiscal year, 197s -1979, for each of the three separate funds which linvt been set op by Ch. 121, and then the department of udmiius trillion, risk management servlets division is re­sponsible to provide liability and property dam­age protection to the agency either by tie- pur­chase of insurance or through a self-insurance program from moneys appropriated directly to the various funds. Op.Atty.Gcn. No. 77-ltil.

State department of health may, in its -iiscri- ti-iu, purchase liability insurance for its otln-irs, agents, or employees. Up Atty.lb-n. No -A7-11
1.1. V o lu n te e r s

Ile p a rln .i-n t o f  a d m in is tra tio n  risk m a n a g e ­
m en t se rv ic e s  lack s a u th o r i ty  to  p u rc h a se  dis­
a b ility  in su ra n c e  fu r  lis ted  s t a te  se rv ic e  volun­
te e r s  O p .A ity .G en . No. 179-112.

State agencies are nut prohibited from u.-.ng volunteers, but ruvvrngi of volunteers under state insurance policy is questionable, an-l there­fore, volunteer should be inf- rmed that there is no coverage for them an-l .- le-uld sign a written acknowledgement that their work is b-ir.g dm;-, on a voluntary basis, free -if any charge to tin- state Oji Atty.Ui-fn No '.v -jus *
V o lu n te e rs  u se d  bv  d e p a r tm e n t o f  econom ic 

se c u rity  m e  ni-itla-r i .iv e rc d  by - ta 'a - 's  co m p en ­
sa tio n  n o r liability  in su ra n c e , l-nt th e  s l a te  is 
p ro ti cli-il by w h a te v e r  in su ra n c e  is in fo rce  a t  
tin- tim e  o f  th e  act or o c c u rre n c e  O p .A lty .tie ti. 
No nstv).

1.5. Airrraft 
lh-partnn-nt -.if economic see.irity ns a stall agency, could utilize services of a volunteer air- i raft pilot for various department staff person­nel, hut it would be advisable that volunteer liaii- personal liability insurance coverage for services lie or she was to carry out on behalf of stale, ami such policy should lie continued for protection of state's fledgling self-insurance pro­gram. Op Any.(ion. No 77-2-'!li 
Mate self-insurance program provides cover­age only for state-owned property, not for rental or linsi'd property losses ami, tli-refore. inde­pendent insurance Wotlld have to be purchase'! far full protection against loss of aircraft which t!> partiia ut of economic s.-curit:. rente I from an aviation vi-ndor for purpos-- of flying department stall personnel throughout the stale. Id 
Sim-t inciption of stat- 's sclf-uisurnncc pro- gruni, authorized volunte--rs who are acting wilh.n eourse and scope of tlu-ir authorization are covered under state's self-insurance pro­gram. Id.

2. Motor vehicles—In general Where incompetence to operate a motor vclii- lie is demonstrated, depart mint of transporta­tion may be authorized to suspend the driver's license immediately nr.,I require rc-cXnmiuulioh or not issue a new ho use. I,at recovery in tin action against tin state or it- officers or employ­ees for In.lure to suspend a license would he highly unlikely. Op.Alty.tien. No. 7s-2Uii.
State real estate department could purclt.ise liability insurance eoitring deparlinei.t's motor vehicles ami eoulJ imlmle coverage of its em­ployees while operating the vehicle-- in further- mice ->f the dt piiriineiil's business and coverage of i inployccs while operating their own private motor vehicles but carrying out duties assigned by department. Up.Alt;,.lien. No. 62 -22.
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3. ----  Uninsured motorist coverage, motorvehicles
Arizona game and fish department's rejection, subsequent to accident in which automobile npor- atcd by uninsured motorist collided vvi'.h game und fish department vehicle and fatally injured employee of the department, uf deportment poli­cy which, by operation of law, cenlaaied unin sured motorist coverage unless and until the department rejected such coverage did not abro­gate vested right of deceased employee and rep­resentative of her c-slate to coverage under tin- jiolicy for the accident Maryland (.’as. Co v. Wilson (1967) f. Ariz.App. -170, -139 I’.d-.l ti.ull

3.5.   I.eased motor vehicles
Practice of renting or leasing stale vehicles t-i private parties is not authorized; state self-in­surance fund would cover damage to state vein tic- but risk management services would have right subrogate tig.met any part negligently causing damage lo the vehicle; state seif-msur- ance fund would n -t cover damage to mm stale owned vehicles caused by an off duly depart­ment of public safety officer or by a third party. Op.Atiy (ion. No. 7K-L'L'7.

4. Negligence
Under this section, department of public wel­fare cutil'i expend funds lo purchase liability insurance covering volunteers acting far depart incut and negligently causing injury or damage to another. Op.Atiy.li-.ii. No. 03-30.
Immunity uf the slate for negligence is no', waived by this section. Op.Atty.Gcn. No nli-'.t.<.

j. Occupational diseases
To extent that insurance for defense of law­suits and payment of judgments or settlements constituted liability insurance contemplated by this section covering state officers, agents, and employees while employed in governmental or proprietary capacities, cost would be a proper expenditure from compensation or occupational disease fund in regard to industrial commission's members and employees. Op.Atiy.Gen No. f.tV-11.

STATE GOVERNMENT

6. Community colleges 
Personalty of community college due:, notcome within prov-iMuii of '.his section for insur­ance coverage! again-1 Ins.-,, and, therefore. J'inru college could not be reimbursed out of state permanent uninsured loss coverage revolving fund for its loss of 1 uoks, damaged materials in storage, and other personalty damaged as a re­sult of a fire in the college bonk store area. Up.Atty.GL-n. No. IC.V731. p. 57. 1976-77.
l/jcal community college* district board which controlled community college's personally was an independent political entity, not a department, agency, board, or commission of the state within provision of a 5 -11-622 creating the state unin­sured loss fund and limiting disbursements from fund to compensate for uninsured property loss-

§41-621
Note 11

os to "departments, agencies, boards or commis­sions of the slate", and. therefore, claim for rcnnhur-i inent from fund based upon loss o' an aircraft would In- dei.it-d. Op.Atty.Gcn. No. 117;".-'-'HI. p. 111. 11176-77.
7. ----  Punitive damages

This seel inn which makes slate immune from liability for li-sse- arising out of judgments for wilful and wanton conduct resulting in punitive and exemplary damage s could not he uppm -l retroactively in wrongful death actum brought by mother of motorist killed in enlbsion with vehicle driven le. ititiixicati-d .-.Lite -employee, 
m i ,iv this : eclioi, ci-maun-d no provision for rein,activity, and : nice motor.::.: mol her had vesli d rigid 'o judgment Stan- v, Sanchez 
(A pp. IP', m 119 A riz. 64. 579 P  'Jd 56s

General rule is that luunieipai corporation can nut i-e lieid liable for punitive or exemplary dan.ages m al- encc- of specific statute .-.iithon.'. mg them. Id
8. Non-lapsing self-insurance fund

Subsection (O of ‘i 11-261 permitting a county to self insure should not In- tni.s'ruetl as grant ing authonte to creali: a u-inlap.ing self-insur- aiiiv fun-l until the legislature spc-ifa-aliy grants such antliuri'.y. Op Atty.Ge n No aS-1.7.
9. School districts

Language of 5 15-412 requiring the- school dislncl board of tnislees to discipline the- .stu­dents for disorderly conduet on way to and from the school requires the board to exercise discipli­nary control over a student's disorderly conduct while the student is enroute from home to school and back, but the school district is not liable merely because a student, while going to and from scliiii,!. enminds a tortious act upon a '.bird p-.r.v-n Up Atty.lien. No. 7.s-2iMi
Id . D e n ta l  e x a m in e r s

Arizona state dental board members who act in good faith, within scope of their authority, will not he le Id liable for injurie s or damages result ing from such acts or omission*-. Op.Atty.Gcn. No. 179- 235.
II. Immunity

Giiveriimi-ntnl immunity is a defense only when necessary to avoid a severe hampering of a governmental function or a thwarting of estab­lished policy and ill other respects the .-.late- and its agencies are subject to the same tort liability as private citizens, although certain areas of immunity remain, namely, legislative* immunity, judicial immunity and high-level executive immu­nity; overruling Musscugil! v. Yuma County, 101 Ariz. 518. 156 I'.2d 376. Ryan v. Stale- (19i*2l 131 Ariz. SOS, 656 P.2d 597.
A<1 hoe- approach is the most appropriate for further development of exceptions to state liabil­ity for negligent acts. Id.
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STATE GOVERNMENT §•11-022

or administration o f the risk management division, without approval o f the joint legisla­
tive budget committee.
Added by Laws PJ77, Cli. 121, k 2. Amended by Laws !!*7ti, Ch. 17ti, *) 2. Laws 1980, Ch 1US, s II, eff. April 22, 1'jftO; Laws 1982, Ch. 202, S Id. eff. Jalv 21. 1 effective rctrunctiud. to July I. I9.S2;1 Laws Iti.-J. Ch »7, t 5, off. April 12. lt'Si: lows UlSfi. Ch. lift, S 122; laws 19ft I. Ch. 188. § '*0; Laws 19*4. Ch. 2U0, <i 2.

■Sec note following s 41-2262.
For test o f  section tffccticc Jan  in try  1, If/So. see ft j 1 - ti.tJ, pust.

1984 Reviser’s Note: were Mended together as shown above pursuantThis section contains the amendments made by to authority of s 41-1204.02.Laws 1984. Ch. lftS, <: all and C’h. 2(10. <i 2 which
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§ 41-622. Revolving funds fo r se lf-insu red losses and adm inistrative costs: budget 
requests

Text u f  section effect ii e Jo ituorp  !. l.'/tio

A. There is established a permanent risk management revolving fund and a permanent 
workers' compensation liability loss revolving fund in the department o f administration 
fo r the purchase o f insurance, risk management sm-vices including loss control services, 
payment o f self-insured losses pu-suant to 9 41-1)21 subsections A and R ami administra­
tive coses necessary to carry out risk management services prescribed by * 41-021. The 
department o f administration shall pay fo r claims processing costs, including adjusting 
costs, iegal defense costs and attorney fees, fo r any portion o f claims falling within state 
self-insurance coverage pursuant to the provisions o f tin-, chapter.

H. The permanent risk management revolving fund in the department o f administra 
lion shall exclude any properly loss arising from obsolescence, nonserviceability, mysteri­
ous disappearance o r inventory shortage. Mysterious disappearance shall not be con­
strued to in c lu d e  a loss if there is a reasonable presumption o f theft. The department o f 
administration, subject to chapter 211 o f this title .1 may advance or disburse monies lo 
contractors who rebuild state property as a result o f  self-insured losses o r to persons who 
supply goods or services in replacing self-insured losses. The department o f administra­
tion shall pay fo r claims processing costs, including adjusting costs, legal defense costs 
and attorney fees, fo r any portion o f claims fa lling within state self-insurance coverage 
pursuant to the provisions o f this ehapter.

C. To qualify fo r payment fo r loss by theft o r burg lary o f state-owned personal 
property, an agency, department, board o r commission must show evidence o f forcible 
entry or that threat, o f violence was used in the taking o f the property o r there must be a 
reasonable presumption o f theft.

I) . The department o f administration shall present to the legislature at the beginning 
o f each session a budget request based on the actuarial needs fo r liability losses, w orkers ’ 
compensation liability losses, property losses tbd risk management administrative costs. 
The budget request shall be broken down to re fle c t the amount o f monies to be charged 
to each o f the state departments, agencies, hoards and commissions. Any state depart­
ment, agency, board o r commission that has an amount fo r insurance included in its 
appropriation, whether specifically slated o r not, and any state department, agency, hoard 
or commission that receives funds other than those appropriated shall be billed fo r the 
proportionate share o f the charges fo r insurance by the department o f administration. 
All monies received from such hillings shall be deposited to the funds as identified in 
subsection A o f tiiis section as directed by tbe chairman and vice-chairman o f tlie jo int 
legislative budget committee.

E. All monies recovered by the state pursuant to litigation, recovery, salvage value o f 
damaged property, proportionate share monies from  any other existing state funds, or 
otherwise, fo r damages relating to either a liability o r property loss fui which monies 
from  the risk management o r workers' compensation liability loss funds bave been o r will 
be paid shall be deposited in tlie respective revolving fund.

345



§41-622 STATE GOVERNMENT

F. The monies in the revolving funds may he invested pursuant to § 3.V32-1. Interest 
earnings on the revolving funds shall he credited to the respective funds.

G. I f  a revolving fund is projected to he exhausted while the legislature is in session, a 
special appropriation may be requested b> the department o f administration fo r monies to 
meet the needs o f the funds. I f  the funds are exhausted at a time when the legislature is 
not in session, any final judgment shall accrue interest at the legal rate and shall be 
payable upon appropriation in the next succeeding regu lar session o f the legislature.

I I . A ll monies deposited in the funds identified in subsection A o f this section are 
appropriated to the department o f administration fo r use pursuant to this section and are 
exempt from  the provisions o f 35—190, relating to lapsing o f appropriations.

I. Monies in the funds established pursuant ‘.o subsection A o f this section shall not be 
used fo r administrative costs, other than costs directly related to liability, property loss 
claims, workmen's compensation liability, loss control services, risk management services 
o r administration o f the risk management division, without approval o f the joint legisla­
tive budget committee.
Added by laws 1977, Ch 121, 9 3. Amended by Laws 19T9, Ch. 17ti, * 2; laws HIM). Cli. 10s. § it, eff. April 22. 19SU, Laws 1982, Ch. 2(i2, * H\ eff. Jtdv 24, 1US2. effective retroactively to July 1. 1982;- Laws 1953, Ch. 87, § 5. eff. April 12. 1983; Laws 1983. Ch 98. 9 122; Laws 1984. Ch 188. § 50; Laws 1954, Ch. 2li0. 5 2; Laws 1984, Ch 251, 9 2ii. eff. Jan. 1, 1985

1 Section 41-2501 el seq.
-See note following § 41-2352

Fur text o f  section effective u n til .Jtinunry t. 1985, see i  .jI- fiJ !. ante.

Former 9 41-622. derived from Laws 1973, Ch. 156, 5 2; Lius 1974, Ch. 205, § 4; laws 1975, Ch. 12, 9 2, eff. April 24. 1975; and Laws 19.6. Ch. 72, § 2, and relating to an uninsured losses revolving fund, self insurance expenses, and a liability self-insurance account, was repealed hv Laws 1977, Ch. 121, 9 2, eff. Aug. 27, 1977.
Liws 1977, Ch, 121, § 5, eff. Aug. 27, 1977 provides:
"The director of the department of administra­tion may authorize the transfer of the unexpend­ed the unencumbered monies licit miMdialch prior to liie effective date of ll u’ l in the department of .administration divisa. , of finance special revolving fund and the permanent unin­sured loss coverage revolving fund for the pur­poses described in this act into the funds created by this art in such amounts as necessary to accomplish the purposes of mis act."
For legislative intent of Liws 1980, Ch. 108, see note following 9 35-321.
For legislative intent of Laws 1952. Cli. 262, see note following 9 35-151.
For purpose and effective date provision of Laws 1954, Ch. 251, see Historical Note follow­ing § 41-2501.

Reviser’s Notes:
1979 Note. In the first sentence of subsectionB. the word "obsolescence", the comma after "disappearance" ami the words “nonservicc-abill- ty" and "or" Were transposed in that order to follow tin word "from" pursuant to authority .if 

9 41-1304.02.
19S3 Note. This section contains the amend­ments made by Laws 19X3, Ch. 87. § 5 and Ch. 98, § 122 which were blended together pursuant to authority of 9 41-1304.03.

I9xt Note. This section conla.iis the amend­ments made by Liws 1984. Hi. 188. 9 50, Ch. 20(1. 9 2 and Ch. 251, 9 26 which were blended together as shown above pursuant to authority of 9 ] 1-1301 03.
Cross References State compensation fun.1 r e s e r v e s ,  credit to workmen’s eompriisalion Lability laws revolving fund, see 9 23-962.
Administrative Code Rcferen.’csEstablishment of self-insurai c«. see AX’ K.lt. 
112-10-01.

Reporting procedures, accidents and incidents, see A C It It. 112-10-02.
Library References

Slates C=>127.C J.S. States 9 228.

Notes of Decisions
In general I Community colleges 2 Volunteers 3

I. In generalRisk management services rould release mo- nics from the property loss fund to pay legal fees or other court expenses incurred under 9 12-348 relating lo the award of fees and other expenses against the state, that section would p-vvail over the general provisions of this sec­tion relating to revolving funds for uninsured losses and the risk management administrative fund. Op.Ally.Gcn. No 182-918.
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Under this section relating to revolving funds for uninsured losses and the risk management administrative fund, as amended by Laws PJ77, Ch. 121. the department of administration is to request an appropriation from the legislature for the following fiscal year, 197h-l'.*7a. for each of the three separate funds vv h.ch have been set up by Ch. 121. and then the department of administration, risk management services divi­sion Is responsible to provide liability and proper­ty damage protection Ui toe agency either by the purchase of insurance or through a self insur­ance program from moneys appropriated directly to the various funds. Op.Atiy.lien No. 77-1111.
On August 27, 1P77, director of department of administration was authorized to transfer urn v (tended and unencumbered monies from the lia­bility self insurance account into '.lie separate funds setup by I-a-.vs l ‘.i77. Ch. 121. which amends this sectiun relating lo revolving fund for uninsured losses and risk management ad­ministrative fund, for the purpose of implement ing the self-insurance/insurance program Id

§ 4 1 -6 2 3

Community colleges are public subdivisions of the stale, not "departments agencies, boards or commissions" of the state which would entitle them >n be reimbursed from the state uninsured his* coverage revolving fund Op.Atty.lIen No. U7.7-7:t), p. l!!7h-77
2 Community collegeslaical community college district board which conir died community college’s personally was an independent pnljt.cal entity, not a department, agency, board, or roinini.ssiou of the state within provision of tins section creating the state on m stirid In..., found and limiting disbursements from fund to compensate for uninsured properf losses to "departments, ngoncie... hoards or com­missions of tin- state” , and. therefore, claim fee ivilolnirseii.eiit froe. fun.I l a-ed upon Ins.* rtf all aiivrali v.ii.dd he i. rin d I tp.Altv (it n N>- il7'.-2MI. p hi, I'.tTi'i 77
if. Volunteersllepaitiiiii.t of adimtiistc.it.on risk i..:i*..»|:i- tin-iit services lacks authority lo purchase tlis ability insur .uce for listed state service volute leers’ t/p.Atty lien. No 17U-1I2

§ 41—GJT. R isk management and loss contro l
A. The department o f administration shall promulgate rules and regulations to initiate 

and implement a risk management and los.s eonlio! program fo r till slate departments, 
agencies, boards and commissions fo r the purpose o f reducing risks, accidents and 
property and liability losses.

B. -The department o f administration shall annually provide each state department, 
agency, board and commission with a report o f property and liability claims filed and tin 
analysis o f the cause o f loss. State departments, agencies, boards and commissions shall 
submit a reply to tlie department o f administration outlining plans to correct properly  and 
liability exposures to loss.

(!. Tlie department o f administration shall annually issue to the governor and legisla­
ture a summary report o f property and liability losses incurred by sta le departments, 
agencies, boards and commissions. The report sit II include loss control plans and 
recommendations fo r corrective action.

1). A ll state departments, agencies, boards and t\ mmissions shall cooperate with, 
u ssh l and provide requested information to the depar.ment o f administration in the 
initiation, implementation and operation o f the risk management and loss control p ro­
gram.

E. Concurrent with the commencement o f planning fo r the construction, alteration or 
additions to state-owned or leased buildings, and the purchase o f specialized persona! 
property, the department o f adr.i.dstration shall be consulted fo r the purpose o f imple­
menting the risk management and loss control program anti to assure compliance with 
generally accepted loss control practices.
Amended bv lsiws l ‘JS2, Ch. 2I>2, *t 17, eff. July 21, 111*2. effective relrnaetivelv to July 1. 1!IS2!; Laws 1933, Ch. ‘JS J) 122.

■See note following t) 41-2.'vn2.
For legislative intent of Utvvs li)S2, fh . 202. see note following 5 3.7-1.71.

A d m in is tr a t iv e  Code References 
Coverage and limitations, see H2-10-03. A.C.R.it

l.i.tbihtv claim priivedure. see A.C.R.it. 112-10 03.
laiss (never,Una, building plans, hazard con­trol. see A.C.R.it. 112-10-all et seq.
Reporting procedures, aeeidents ami incidents, see A.C R.R. 112-10-02.
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§ 41—C24. C om m issions on sales o f  insurance to the state; violations; classification  

Text o f  section e ffectin ' u n til  J a n u a ry  1, IJSJ.

In vhis section, unless the context otherwise requires:
“ B id" means a bid fo r the sale o f insurance to the state.
“ B idder" means one who bids fo r the sale o f insurance lo  the state under § 41-730.

A,
1.

2.
3.

or both shall be 
J  o f any licenses

a ll In? jo in tly and

“ Commissions”  means any contingent commission, excess profits commission, other 
commission that may be based upon losses o r experience o r other compensation which a 
successful bidder fo r the sale o f insurance to the state may be eligible to receive from 
insurance carriers o r underwriters.

B. Only a successful bidder or persons who have performed actual services fo r a 
successful bidder in connection with a bid shall be eligible to receive directly o r indirectly gt 
any commissions.

C. A successful bidder may pay m miss ions directly o r indirectly only to person.' who 
have performed actual services fo r the successful bidder in connection with the bid.

1). Any successful bidder who pays commissions in violation o f subsection C o f this 
section o r any person who receives commissions in violation o f subsection H o f this section 
shall be subject to the follow ing penalties:

1. The successful bidder o r the person who receives commissions o r both shall be 
guilty o f a class 2 misdemeanor.

2. The successful bidder o r the person who receives the 
liable under § 20-1110 fo r suspension, revocation or denial 
issued under title 2<i, chapter 2, article 3 .1

3. The successful bidder and the person who receives eomn. , 
severa lly liable to the state fo r the amount o f the commissions pu J in violation o f 
subsection B o f  C o f this section.

•1. The successful bidder and the person who receives the commissions shall be jo intly 
and severa lly liable to competing bidders under the same invitation fo r bids fo r the 
amount o f the commissions paid in violation o f subsection B o r C o f this section as well as 
fo r reasonable attorney ’s fees o f the competing bidders in recovering the penalty Where 
there is more than one competing bidder, the successful bidder and the person who 
receives commissions shall be subject only to one liability under this subsection and the 
competitors who have joined in or intervened before judgment in the firs t action under 
this subsection to proceed to final judgment shall lie entitled to equal shares in the 
penalty recovered.
Added by laws 1975, Cli 102, 5 18. Amended by Law.. 1978, Ch. 201, *) 7P.I. eff. Oct. 1, 1978.

1 Section 20-281 et seq.
For text o f  section effective Ja n u a ry  J, 1.9S5, sec § 41-fiJ-i, post.

8 11-621. D efinitions; com m issions on sa les o f  insurance to the stale; violation; 
classification

Text o f  section effective Ja n u a ry  1. 1'jSj .

A. In this section, unless the context otheri/isc requires: ft
1. "B idder" o r "o ffe ro r"  means a person who has submitted a bid o r proposal fo r the 

sale o f insurance to the state under ehu'/ter 23 o f this title .1
2. “ Commissions" means any contingent commission, excess profits commission, or 

other commission that may be based upon losses or experience o r other compensation 
which a successful contractor fo r  the sale o f insurance to the state may be eligible to 
receive from  insurance carriers o r underwriters.

3. "Solicitation" means a ll documents whether attached or incorporated by reference 
which are utilized fo r soliciting bids o r proposals.
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STATE GOVERNMENT §41-624

Note 2
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B. Only a contractor o r persons who have performed actual services fo r a contractor 
in connection with a bid shall he eligible to receive directly o r indirectly any commissions.

C. A  contractor may pay commissions directly or indirectly only to persons who have 
performed actual services fo r the contractor in connection with the solicitation.

D. Any contractor who pays commissions in violation o f subsection C o f this section or 
any person who receives commissions in violation o f subsection B o f this section shall be 
subject to the follow ing penalties:

1. The contractor o r the person who receives commissions, o r both, shall he guilty o f a 
class 2 misdemeanor.

2. The contractor o r the person who receives the commissions, o r both, shall be liable 
under § 20-316 fo r suspension, revocation o r denial o f renewal o f any licenses issued 
under title 21). chapter 2, article 3.*

3. The contractor and the person who receives commissions shall be jointly and 
severally liable to the state fo r the amount o f the commissions paid in violation o f 
subsection B or C o f this section.

4. The contractor and the person who receives the commissions shall be jo in tly and 
severally liable to competing bidders o r o ffe ro rs  under the same solicitation fo r the 
amount o f the commissions paid in violation o f subsection B o r C o f this section as well as 
for reasonable attorney's fees o f the competing bidders o r o ffe ro rs  in recovering the 
penalty. Where there is more than one competing bidder o r o ffe ro r , tlie contractor and 
the person who receives commissions shall be subject only to one liability under this 
subsection and the competitors who have joined in o r intervened before judgment in the 
first action under this subsection to proceed to final judgment shall be entitled to equal 
shares in the penalty recovered.
Added bv Laws 11)75. Ch. 102, 9 18. Amended bv Laws 1978, Ch. 201, 9 719, eff Oct. 1, 1978; Isiws 1984, Ch. 251, S 27, eff. Jan. 1, 1985.
•Section 41-2501 et seq.2 Section 20-281 et seq.

For text o f  section effective u n til Ja n u a ry  1, 1985, see S 41-GJ4, ante.

For application of laws 1978, Ch. 201, effec­tive October 1, 1978, see note following *) 1-215.
For effective date provision of Laws 1978, Ch. 201, see note following § 1-215.
For purpose and effective date provision of Laws 1984, Ch. 251, see Historical Note follow­ing § 41-2501.

Cross ReferencesClassification of offenses, see § 13-001 ot seq. Fines, see § 13-801 el seq.Insurance, commissions on sales to state, see § 41-624.Sentences of imprisonment, see § 13-701 et seq.Violation as ground for suspension, revoca­tion, or refusal to renew insurance agent's, bro­ker’s, or solicitor's license, see § 20-310.
Library References Insurance 081(2).CJ.S. Insurance § 102.

Notes of Decisions 
Purchases of insurance 2 Splitting commissions 1

1. S p l i t t in g  c o m m is s io n s

Where school hoard purchased insurance through services of an advisory committee com­posed r.f insurance agents who eacli received a portion of the insurance commission, such com­mission splitting arrangement would be in viola­tion of provision of § 20-44ti prohibiting the entry into any agreement to commit, or hy any concerted action commit, any act of boycott, coercion, or intimidation resulting in or tending to result in an unreasonable restraint of, or monopoly in, the business of insurance and a violation of provision of this section making it a misdemeanor for a successful bidder for the sale of insurance to the stale to directly or indirectly split commissions with one who has not per­formed services. Op.Atty.Gen. No. 77-4. p. G3, 1970-77.
2. Purchases of insurance

Advisory guidelines for purchase of insurance by school districts and other political subdivi­sions provided following Op.Atty.Gcn. No. 77-4, p. 07, 1970-77.
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O V E R V I E W

W e  a r e  h e r e  t o d a y  t o  d i s c u s s  a m o u n t i n g  c r i s i s  a m o n g  small 
b u s i n e s s e s  and a c r o s s  A m e r i c a ,  a ~ r i s i s  w hich i n v o l v e s  e v e r y  
man, w o m a n  and c h i l d :  t h e  n a t i o n  :l.- l o s i n g  its l i a b i l i t y
i n s u r a n c e .  Day c a r e  c e n t e r s  a r e  losir.^ Cheir i n s u r a n c e  and 
a r e  b e i n g  forced t o  c l o s e ,  p e r h a p s  d r i v i n g  se c o n d  
b r e a d w i n n e r s  out o-f w o r k  or c r e a t i n g  n e w  l a t c h k e y  c h i l d r e n .  
N u r s e - m i d w i v e s  a r e  l o s i n g  t h e i r  i n s u r a n c e  and t h e  l o w e r  c o s t  
b i r t h i n g  c e n t e r s  a r e  s h u t t i n g  down. D o c t o r s  are m a r c h i n g  on 
s t a t e  c a p i t a l s  b e c a u s e  i n s u r a n c e  is u n a v a i l a b l e  or c o s t s  h a v e  
s k y r o c k e t e d .  C i t i e s ,  t r a n s i t  a u t h o r i t i e s ,  even w h o l e  s t a t e s  
a r e  l o s i n g  their l i a b i l i t y  i n s u r a n c e .  O n e  o-f t h e  l e a d i n g  
a u t o  i n s u r e r s  in t h e  D i s t r i c t  o-f C o l u m b i a  has p u l l e d  cut.
T h e  list goes on a n d  on.

A n d  p r i c e s  have s k y r o c k e t e d .  F o r  e x a m p l e ,  the c o s t  o-f 
i n s u r i n g  an a u t o m o b i l e  in A m e r i c a  h a s  g o n e  up at a 9 . 1 7  
r a t e  -for the first 6 m o n t h s  of 1985, e x c e e d i n g  t h e  r a t e  of 
c h a n g e  for all of 1984. 1/ T h e  a n n u a l i z e d  ra t e  of c h a n g e  is 
18.27., a record d o l l a r  change.

W h a t  is g o i n g  on h e r e ?  A r e  t h e s e  p r a c t i c e s  of i n s u r e r s  
j u s t i f i e d ?

T h e  a n s w e r  is "NO!" W h a t  we  a r e  w i t n e s s i n g  is a m a n u f a c t u r e d  
c r i s i s  i n t e n d e d  t o  b l o a t  i n s u r e r  p r o f i t s  and r e d u c e  v i c t i m s '  
ri ghts.

P r o p e r t y - C a s u a l t y  i n s u r a n c e  h a s  a c y c l i c a l  p r o f i t a b i l i t y ,  as 
C h a r t  N u m b e r  1 sho w s .  2/ In 1984, if y o u  accept t h e  
i n s u r e r ' s  w h o p p i n g  r e s e r v e  i n c r e a s e s  as v a lid ( q u i t e  a l a r g e  
l e a p  of faith), t h e y  e a r n e d  a b o u t  a 37. r a t e  of r e t u r n  on net 
w o r t h  (equity). T h a t  is t o o  low. 3/ It would i n d i c a t e  th a t  
t h e i r  p r e m i u m s  w e r e  a b o u t  5 7  short. If t h e i r  p r e m i u m s  had 
b e e n  5 7  higher, t h e y  w o u l d  h a v e  e a r n e d  a r a t e  of r e t u r n  on 
net w o r t h  of a b out 137, m o r e  t h a n  e n o u g h  for an i n d u s t r y  of 
t h e  low t o  a v e r a g e  r i s k i n e s s  of P r o p e r t y / C a s u a l t y  i n s u r a n c e . 4/

A f i v e  p e r c e n t  p r e m i u m  s h o r t f a l l  is n o t  a crisis. Yet we  see 
all of t h e  c a n c e l l a t i o n s  a n d  m a m m o t h  p r i c e  i n c r e a s e s  su c h  as:

o A 707 i n c r e a s e  for Q B / G Y N s  in M a r y l a n d  ( t o t a l l y
u n j u s t i f i e d  —  per a n a l y s i s ,  a t t a c h e d  as E x h i b i t  I).

o 3 0 0 7  to 9007. i n c r e a s e s  in l a w y e r  and a r c h i t e c t
m a l p r a c t i c e  i n s u r a n c e  p r e m i u m s  around t h e  c o u n t r y .

a Incre a s e s  of 2 0 0 7  t o  5 0 0 7  for t h e  day c a r e  c e n t e r s  
w h o  can g e t  i n s u r a n c e .  M a n y  can't.



o 3007. to 1 0 0 0 7  i n c r e a s e s  for p u b l i c  t r a n s i t  
a u t h o r i t i e s .

o O n e  N o r t h e a s t e r n  s t a t e ' s  l i a b i l i t y  i n s u r a n c e  w a s
$ 1 0 0 , 0 0 0  f o r  $ 1 0 0  m i l l i o n  of c o v e r a g e  last y e a r .  T h i s  
year it ' s  $ 4 0 0 , 0 0 0  f o r  $ 3  m i l l i o n  in c o v e r a g e .  L a s t  
year, it c o s t  $ 1 . 0 0  per $ 1 0 0 0  of coverage; t h i s  y e a r  
it is $ 1 . 0 0  for $ 7 . 5 0  of cover.

Th e  list goes on a n d  on-, b u t  t h e  s t a t i s t i c s  don't j u s t i f y  a n y  

of this!

Wh a t  is g oing o n ?

T H E  L A S T  C Y C L E  B O T T O M  - 1 9 7 4 / 5

If y o u  look a g ain at t h e  f i r s t  c h a r t  y o u  will see t h a t  1 9 8 4  
w a s  a typical " b o t t o m - o f - t h e - c y c l e "  year. The l a s t  t i m e  it 
h a p p e n e d  was in t h e  m i d - 1 9 7 0 ' s  w h e n  I s e r v e d  as F e d e r a l  
I n s u r a n c e  A d m i n i s t r a t o r  in t h e  F o r d  A d m i n i s t r a t i o n .  At t h a t  
time, t h e  c o u n t r y  o b s e r v e d  t h e  p r e c i s e  p h e n o m e n a  w e  s e e  
today. As a W a s h i n g t o n  P o s t  e d i t o r i a l  of N o v e m b e r  3, 1 9 7 6  
put it:

It is b e c o m i n g  i n c r e a s i n g l y  a p p a r e n t  that l i a b i l i t y  
i n s u r a n c e  —  or t h e  l a c k  of it —  is b e c o m i n g  a n a t i o n a l  
problem. . . . T h e  r a t e s  c h a r g e d  t h o s e  in p r o f e s s i o n s
o t h e r  than m e d i c i n e ,  m o s t  n o t a b l y  a r c h i t e c t s ,  a r e  r i s i n g  
rapidly. L o c a l  g o v e r n m e n t s  a r e  f i n d i n g  that it  is 
i n c r e a s i n g l y  d i f f i c u l t  or e x p e n s i v e  t o  buy i n s u r a n c e  
c o v e r i n g  t h e i r  p o l i c e  d e p a r t m e n t s .  And b e c a u s e  of t h e  
p r i c e  now p l a c e d  on it, m a n y  small c o m p a n i e s  a r e  
d r o p p i n g  t h e  p r o d u c t  l i a b i l i t y  i n s u r a n c e  t h e y  th o u g h t  
t h e y  needed. . . .

It is no d o u b t  t r u e  t h a t  t h e  i n c r e a s i n g  n u m b e r  and s i z e  
of j u d g m e n t s  a g a i n s t  p o l i c e  d e p a r t m e n t s  for f a l s e  a r r e s t  
or m i s t r e a t m e n t  of p r i s o n e r s  h a v e  h a d  some s a l u t o r y  
e f f e c t s  on p o l i c e  b e h a v i o r .  S i m i l a r l y ,  m a l p r a c t i c e  
sui :s have p r o v i d e d  an i n c e n t i v e  for mo r e  c a r e f u l  
medical care, and p r o d u c t  l i a b i l i t y  s u i t s  h a v e  f o r c e d  
m a n u f a c t u r e r s  t o  p r o d u c e  b e t t e r  and safer p r o d u c t s .
But there m u s t  be  s o m e  l i m i t  to  all this, a n d  w e  s u s p e c t  
it h a s  been p a s s e d .  T h e  real b e n e f i c i a r i e s  of t h i s  
l i t i g a t i o n  e x p l o s i o n  h a v e  b e e n  t h e  lawyers. . . . T h e r e
h a s  to be a b e t t e r  w a y  of c o m p e n s a t i n g  t h o s e  t o  w h o m  
r e p a r a t i o n s  a r e  d u e  t h a n  t h e  c l u m s y  and e x p e n s i v e  
m e c h a n i s m s  t h a t  e x i s t  today. T h e  legal i n g e n u i t y  
t h a t  c r e a t e d  t h e  p r e s e n t  p r o b l e m  is going t o  h a v e  to 
be used to s o l v e  it. O t h e r w i s e ,  t h e  w h ole s y s t e m  of 
l i a b i l i t y  i n s u r a n c e  and of p e r s o n a l  l i a o i l i t y  for 
w r o n g d o i n g  i s  g o i n g  t o  c o l l a p s e  of its own w e i g h t .



A f t e r  i n s u r e r s  a b a n d o n e d  t h e  m e d i c a l  and p r o d u c t  m a n u f a c t u r e r  
li n e s ,  t h e  federal g o v e r n m e n t  r e v i e w e d  t h e  s i t u a t i o n .  I w a s  
f o r t u n a t e  to be p a r t  of t h e  i n t e r a g e n c y  w o r k i n g  g r o u p s  th a t  
f o u n d  t h a t  t h ere w e r e  no  j u s t i f i c a t i o n s  for the i n s u r e r  
act i o n s .  5/ We c o n c l u d e d  t h a t  t h e  i n s u r e r s  had just 
p a n i c k e d  from lack of data.

But look at what h a p p e n e d ;  t h e i r  p r o f i t s  s k y r o c k e t e d  to all 
t i m e  r e c o r d  levels. I n s u r e r s  l e a r n e d  t h a t  the s t a t e  
r e g u l a t o r s  would, d u r i n g  t h e  pan i c ,  g i v e  aw a y  the s t o r e  in 
r a t e  increases. I n s u r e r s  a l s o  l e a r n e d  that s t a t e  l e g i s l a t o r s  
w o u l d  act to r e d u c e  v i c t i m s ’ r i g h t s  in t h e  wa k e  of t h e  p a n i c  
(over half the s t a t e s  did so  6/). T h e  fa c t  that i n s u r e r s  
a c h i e v e d  much of t h e i r  1 9 7 5  l e g i s l a t i v e  a g e n d a  and n o w  are 
b a c k  for a bigger b i t e  f r o m  t h e  a p p l e  is v e r y  s i g n i f i c a n t .  
Now, m e d ical p r o f e s s i o n a l s  w a n t  c a p s  on overal. jind n o n­
ec o n o m i c  d a m a g e s  r n d  m u n i c i p a l  g o v e r n m e n t s  (and e s p e c i a l l y  
i n s u r e r s ! )  are s e e k i n g  e l i m i n a t i o n  of joint and s e v e r a b l e  
l i b i l i t y  and p u n i t i v e  d a m a g e  a w a rds. W h e r e  will t h i s  r a i d  on 
v i c t i m s '  r i g h t s  e n d ?

T h e y  a r e  a p plying t h e  l e s s o n s  t h e y  l e a r n e d  in the m i d - 1 9 7 0 ' s  
v e r y  well t o day —  t o  d a y  c a r e  c e n t e r s ,  t o  n u r s e - m i d w i v e s ,  to 
d o c t o r s ,  to p r o d u c t  m a n u f a c t u r e r s ,  and so on. T h e y  are  
p e t i t i o n i n g  C o n g r e s s  for p r o d u c t  l i a b i l i t y  and m e d i c a l  
m a l p r a c t i c e  tort l a w  c h a n g e s  and t h e  s t a t e s  for c h a n g e s  in 
o t h e r  t o r t  systems.

T H E  H E A T  IS ON

S o m e  p r o p e r t y / c a s u a l t y  o f f i c i a l s  h a v e  m a d e  s t a t e m e n t s  cn t h e  
p u b l i c  r e c o r d  that; "It is r i g h t  for t h e  i n d u s t r y  t o  w i t h d r a w  
and let t h e  p r e s s u r e s  for r e f o r m  b u i l d  in the c o u r t s  and in 
t h e  s t a t e  l e g i s l a t u r e s . "  7/ R e i n s u r a n c e ,  a c r i t i c a l  a s p e c t  
of m a i n t a i n i n g  a v a i l a b l e  and a f f o r d a b l e  i n s u r a n c e  r a t e s  may 
n o t  b e  a v a i l a b l e  f r o m  o v e r s e a s  b e c a u s e  s y n d i c a t e s  w o u l d  
" s i m p l y  n o t  write r e i n s u r a n c e  f o r  t h e  A m e r i c a n  c a s u a l t y  
i n d u s t r y "  in 198t>. A r e p r e s e n t a t i v e  of th a t  o v e r s e a s  m a r k e t  
( L l o y d ' s  of London) w a s  r e c e n t l y  r e p o r t e d  to h a v e  s a i d  t h a t  
if a n e w  p o l i c y  f o r m  is not a d o p t e d  b y  s t a t e  r e g u l a t o r s ,  
r e i n s u r a n c e  w o u l d n ' t  b e  p r o v i d e d  to A m e r i c a n  l i a b i l i t y  
u n d e r w r i t e r s .  W h e n  I r e c e n t l y  t e s t i f i e d  b e f o r e  t h e  M a r y l a n d  
G o v e r n o r ' s  Special M e d i c a l  M a l p r a c t i c e  C o m m i t t e e ,  a medical 
m a l p r a c t i c e  i n s u r a n c e  c o m p a n y  e x e c u t i v e  to l d  the c o m m i t t e e  
t h a t  h i g h e r  rates f o r  o b / g y n s  in M a r y l a n d  w e r e  put i n t o  t h e i r  
f i l i n g  b e c a u s e  t h e  r e i n s u r e r  r e q u i r e d  it, not b e c a u s e  t h e  
r a t n s  w e r e  a c t u a r i l y  j u s t i f i a b l e  (which t h e y  weren ' t ) .

Wall S t r e e t  knows w h a t  is g o i n g  o n . C h a r t  Nu m b e r  2 s h o w s  
t h a t  t h e  p r o p e r t y / c a s u a l t y  s t o c k s  h a v e  s o a r e d  to r e c o r d  h i g h s  
m o r e  t h a n  d o u b l i n g  t h e  D o w  J o n e s  I n d u s t r i a l  A v e r a g e  r i s e  for 
1985. T h r o u g h  N o v e m b e r  20, 1985, t h e  B e s t ' s
P r o p e r t y / C a s u a l t y  S t o c k  Index w a s  up by 4 4 7  c o m o a r e d  w i t h  a 
2 0 7  D o w  J o n e s  i n c r e a s e . 8 /  Wall S t r e e t  e x p e c t s  s t a t e



r e g u l a t o r s  to a l l o w  e x c e s s i v e  r a t e  i n c r e a s e s ;  Wall S t r e e t  is 
right! At t h e  e n d  o-f t h e  -first six m o n t h s  of 1985, t h e  
s u r p l u s  of i n s u r e r s  h a s  s k y r o c k e t e d  b y  $ 8  b i l l i o n ,  o v e r  t h e  
y e a r  e a r l i e r  f i g u r e ,  a g r o w t h  of 13.47.. 9/

I n s u r e r s  b l a m e  t h i s  c r i s i s  on t h e  c o u r t s  and t h e  to r t  law and 
s a y  t h e  o n l y  way to fix it is t o  t a k e  a w a y  as m a n y  v i c t i m s  
r i g h t s  as possi b l e .  T h e y  can p o i n t  t o  su c h  s t a t i s t i c s  as 
these:

Of 2 8  i n s u r e r s  w r i t i n g  l i a b i l i t y  i n s u r a n c e  for d a y  c a r e  
c e n t e r s  in M a r y l a n d  last y ear, 15 h a v e  left t h e  market. 
Of t h e  r e m a i n i n g  13, six will not w r i t e  a n y  n e w  
b usin e s s .  T h e  last 7, t h o s e  w h o  will w r i t e  n e w  
b u s i n e s s ,  a l 1 h a v e  e x c l u d e d  c h i l d  a b u s e  f r o m  t h e i r  
p o l i c i e s .  T h e  M a r y l a n d  C o m m i s s i o n e r  of I n s u r a n c e  h a s  
t e r m e d  t h e  pull out " h y s t e r i a "  s i n c e  n o  d a t a  s u p p o r t s  
i t .  10/

I n s u r e r s  will s a y  t h i s  p o i n t s  to t h e  n e e d  for t o r t  r e f o r m ,
1 1 / w h i l e  a d m i t t i n g  t h a t  d a t a  d o n ' t  j u s t i f y  t h e  pull out. 12/ 
In M e w  J e r sey, at a h e a r i n g  w h e r e  ISO r e q u e s t e d  t h e  n e w  
c l a i m s  m a d e  form, t h e  ISO c o u l d  n o t  s a y  h o w  ma n y  m i l l i o n  
d o l l a r  C G L  t y p e  c l a i m s  t h e r e  w e r e  in r e c e n t  years, nor wh a t  
p e r c e n t a g e  of c l a i m s  p a i d  w e r e  in s u i t  last year. Iowa 
I n s u r a n c e  C o m m i s s i o n e r  and N A I C  p r e s i d e n t ,  B r u c e  F o u d r e e  s a y s  
t h a t  " r e g u l a t o r s  c a n n o t  t r u s t  annual s t a t e m e n t s  and q u a r t e r l y  
f i n a n c i a l  data. W e  t r e g u l a t o r s l  will t h e r e f o r e  n e e d  to  get 
t o u g h e r  and s p end m o r e  t i m e  l o o k i n g  o v e r  c o m p a n i e s ’ 
s h o u l d e r s .  We c a n n o t  t o l e r a t e  f a l s i f i c a t i o n  or d e c e p t i o n  on 
annual s t a t e m e n t s . " 1 3 /

I do not b e l i e v e  th a t  t h e r e  is c t o r t  c r i s i s  a c r o s s  the 
n a t i o n ,  I b e l i e v e  w e  a r e  w i t n e s s i n g  j o i n t  a c t i o n  b y  i n s u r e r s  
i n t e n d e d  t o  c r e a t e  an a t m o s p h e r e  w h e r e  r a t e s  can be put t o o  
h i g h  and l e g i s l a t o r s  will be i n t i m i d a t e d  i n t o  a c t i o n  d e s i g n e d  
t o  t a k e  a w a y  v i c t i m s '  r i g h t s  and t o  a l l o w  w r o n g d o e r s  t o  g o  
u n p u n i s h e d .  It w a s  n o  a c c i d e i t  t h a t  A.H. R o b b i n s  t r i e d  to 
p i g g y b a c k  o n t o  f e d e r a l  t o r t  ’r e f o r m "  t o  b e  e x c u s e d  f r o m  its 
mi sdeeds.

At the top of t h e  c y c l e  a f e w  y e a r s  ago, t h e  n o w - d r e a d e d  
l i a b i l i t y  i n s u r a n c e  p o l i c y  r a t e s  w e r e  b e i n g  s l a s h e d  w i l d l y  
and e v e n  b e i n g  s o l d  a f t e r  t h e  i n s u r e d  e v e n t  h a p p e n e d ,  s u c h  ss 
in the c a s e  of t h e  M G M  G r a n d  Hotel f i r e  w h e r e  l i a b i l i t y  
c o v e r a g e  w a s  w r i t t e n  m o n t h s  a f t e r  t h e  fire. 1 4 / C h a r t  #3, 
l a b e l e d  t h e  "Nati o n a l  I n s u r a n c e  S t r i k e , "  s h o w s  t h e  e f f e c t  of 
r a t e  c u t t i n g  d u r i n g  1981 and 1982 u p o n  t h e  p r o f i t  l e v e l s  of 
i n s u r e r s .  As y o u  can see, t h e  i n s u r e r s  cut a b o u t  * 1 . 5  
b i l l i o n  in p r e m i u m s  o v e r  t h i s  i n t e r v a l  and t h e  r e s u l t i n g
i m p a c t  u p o n  i n s u r e r s  p r o f i t s  w a s  v a s t l y  s i g n i f i c a n t  t h e y
p l u m m e t e d .  uiiart #4 s h o w s  t h e  p r o f i t  l e v e l s  i n s u r e r s  w o u l d  
h a v e  e n j o y e d  had i n s u r e r s  n o t  cut t h e i r  p r e m i u m s ,  but o n l y  
m a i n t a i n e d  t h e m  at 1981 levels. C h a r t  # 4  s h o 1 s  g r e a t  
d i s p a r i t y  b e t w e e n  actual p r o f i t s  and t h o s e  a b l e  to h a v e  be e n
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r e a l i z e d  had i n s u r e r s  s i m p l y  h e l d  t h e  li n e  on p r e m i u m s .  
O b v i o u s l y ,  if p r e m i u m s  w e r e  i n c r e a s e d  at t h e  s a m e  level as, 
say, t h e  C o n s u m e r  P r i c e  Index, i n s u r e r  p r o f i t s  c o u l d  h a v e  
b e e n  e v e n  h i g h e r  t h a n  t h e  l e v e l s  i n d i c a t e d  in C h a r t  #4. T h e  
n a t i o n a l  p r o b l e m  of i n s u r e r  p r o f i t s  is c l e a r l y  and 
c o n v i n c i n g l y  s e l f - i n f l i c t e d .

If t o r t  r e f o r m  w a s  s o  d e s p e r a t e l y  n e e d e d  in 1974 and 1975, 
w h y  n o t  in 1 9 8 1 ?  W h y  a g a i n  t o d a y ?  T h e  c r i s i s  is w i t h i n  t h e  
i n s u r a n c e  i n d u s t r y ,  not in t h e  courts.

W h e n  i n s u r a n c e  t r a d e  a s s o c i a t i o n  r e p r e s e n t a t i v e s  t a l k  to 
l e g i s l a t o r s ,  t h e y  p o i n t  t h e i r  f i n g e r s  at t h e  to r t  s y s t e m  for 
all t h e i r  f i n a n c i a l  ills. But, a m o n g s t  t h e m s e l v e s ,  i n s u r a n c e  
a s s o c i a t i o n  r e p r e s e n t a t i v e s  and i n s u r a n c e  c o m p a n y  e x e c u t i v e s  
a r e  m o r e  h o n e s t  and a d m i t  t h eir c u l p a b i l i t y  for t h e  c u r r e n t  
c a p a c i t y  crunch. A r e c e n t  r e p o r t  p u t  out b y  the I n s u r a n c e  
S e r v i c e s  O f f i c e  (ISO) and t h e  N a t i o n a l  A s s o c i a t i o n  of 
I n d e p e n d e n t  I n s u r e r s  (NAII) c o n c l u d e d  that:

T h e  p r o p e r t y / c a s u a l t y  i n d u s t r y  m u s t  a c c e p t  
t h e  m a j o r  r e s p o n s i b i l i t y  for its c u r r e n t  
f i n a n c i a l  c o n d i t i o n .  But, t h e  brutal p r i c e  war 
of t h e  last six y e a r s  is over. T h e  i n d u s t r y  
h a s  f i n a l l y  r e a l i z e d  t h a t  a b u s i n e s s  c a n n o t
i n d e f i n i t e l y  p r i c e  its p r o d u c t  b e l o w  c o s t
and e x p e c t  t o  survive. 15/

Now, w e  a r e  a s k e d  to t a k e  t h e  i n s u r a n c e  i n d u s t r y ' s  w o r d  that 
t h e r e  is a t o r t  p r o b l e m  a n d  th a t  l i m i t s  on p a i n  and s u f f e r i n g  
or on o v e r a l l  d a m a g e s  m u s t  be i m p o s e d  so t h a t  r a t e s  will go
down. All t h e  e v i d e n c e  so  far i n d i c a t e s  th a t  such c a p s  h a v e
n o  e f f e c t  on r a t e s  w h a t s o e v e r .

V i r g i n i a  h a s  had l i m i t s  on m e d i c a l  m a l p r a t i c e  d a m a g e s  for 
y e a r s ,  but I w a s  still c a l l e d  to t e s t i f y  b e f o r e  t h e  
l e g i s l a t u r e  t h i s  ye a r  a b o u t  i n s u r a n c e  p r o b l e m s .  P e n n s y l v a n i a  
e n a c t e d  o n e  of t h e  m o s t  r e s t r i c t i v e  i m m u n i t y  a c t s  on r e c o r d  
f or i t s  p o l i t i c a l  s u b d i v i s i o n s  in 1978. 1 6 / Yet, d e s p i t e
t h o s e  limits, P e n n s y l v a n i a  h a s  a n o t h e r  "c r i s i s "  in m u n i c i p a l  
l i a b i l i t y  i n s u rance. A r e c e n t  n a t i o n a l  s t u d y  of t h e  i m p a c t  
of " r e f o r m s "  a f t e r  t h e  last c r i s i s  s h o w e d  t h a t  c a p s  an p a i n  
and s u f f e r i n g  in m e d ical m a l p r a c t i c e  c a s e s  h a v e  had no 
s t a t i s t i c a l l y  m e a s u r a b l e  im p a c t  u p o n  p r e m i u m  i n c r e a s e s .  1 7 /

I h a v e  d o n e  a lot of w o r k  in N o r t h  and S o u t h  C a r o l i n a  as a 
c o n s u l t a n t  to  t h e  s t a t e  g o v e r n m e n t s .  I am c o n v i n c e d  t h a t  the 
d e g r e e  of 1 i t i g e o u s n e s s  in t h e  C a r o l i n a s  is low, 
s i g n i f i c a n t l y  b e l o w  t h a t  of o t h e r  s t a t e s  w h e r e  I work, for 
e x a m p l e .  S u c h  a c t u a r i a l  c a l c u l a t i o n s  as t h e  loss d e v e l o p m e n t  
and t h e  r a t i o  p a i d  to  i n c u r r e d  losses, w h i c h  I u s e  for 
i n v e s t m e n t  i n c o m e  p u r p o s e s ,  m a k e  it c r y s t a l  c lear t hat, if 
t h e r e  is a to r t  p r o b l e m  in t h i s  n a t i o n ,  it h a s  not m a n i f e s t e d  
itself in t h e s e  states.



Yet, S o u t h  C a r o l i n a  h a s  h a d  to i s s u e  e m e r g e n c y  r e g u l a t i o n s  
r e q u i r i n g  n o  m i d - t e r m  c a n c e l l a t i o n s  a n d  3 0 - d a y  n o t i c e  o-f n o n­
ren e w a l  p r i c e  i n c r e a s e s .  It t h e  c r i s i s  w e r e  t r u l y  t o r t  
b ased, S o u t h  C a r o l i n a  w o u l d  n o t  h a v e  t o  u n d e r t a k e  su c h  
action. T h e  -fact t h a t  S o u t h  C a r o l i n a  i n s u r e d s  are -feeling 
t h e  s a m e  "hit" a s  t h e  o t h e r  s t a t e s  is s t o n g  e v i d e n c e  t h a t  the 
law is n o t  c a u s i n g  t h e  c r i s i s ,  b u t  r a t h e r  th a t  it is a 
c r e a t i o n  o-f insurers.

In p l a i n  E n g l i s h ,  w h a t  t h e  i n s u r e r s  p r o p o s e  in s o - c a l l e d  
" t o r t  re-form" h a s n ' t  w o r k e d  and w o n ' t  work. T h e  e v i d e n c e  
p o i n t s  o v e r w h e l m i n g l y  t o  a s u b s t a n t i a l  i n s u r a n c e  p r o b l e m ,  
b o t h  in t h e  r e g u l a t i o n  and m a n a g e m e n t  o-f t h e  
p r o p e r t y / c a s u a l t y  indus t r y .

I n s u r a n c e  p r e m i u m s  r e p r e s e n t  1 1 . 1 %  o-f t h e  d i s p o s a b l e  
i n c o m e  in t h i s  c o u n t r y .  1 6 / I n s u r a n c e  is t h e  -fourth l e a d i n g  
p u r c h a s e  A m e r i c a n s  m a k e  (behind -food, h o u s i n g  and f e d e r a l  
i n c o m e  ta x e s ,  a l t h o u g h  w e  e x p e c t  it to p a s s  federal t a x e s  
t h i s  year). I n s u r a n c e  r a t e s  h a v e  g r o w n  at an 18% r a t e  for 
t h e  f i r s t  six m o n t h s  of 1985. If w e  a r e  t o  s e e  a n y  r e l i e f ,  
s p e c i f i c  s t e p s  will h a v e  t o  be t a k e n  at b o t h  t h e  s t a t e  and 
f e d eral level to end t h i s  i n s u r a n c e  c o m p a n y  m i s b e h a v i o r .

A L A S K A ' S  E X P E R I E N C E

As g r e a t  as t h i n g s  h a v e  b e e n  ov e r  t h e  l a s t  c y c l e  for t h e  
p r o p e r t y / c a s u a l t y  i n s u r e r s  n a t i o n a l l y ,  it is g r e a t e r  in 
A l a ska. O v e r  t h e  last c y c l e ,  t h e  o p e r a t i n g  i n c o m e  of 
i n s u r e r s  in A l a s k a  w a s  m o r e  than d o u b l e  t h a t  of t h e  n a t i o n  as 
a whole. T h i n k  of it, t h e  p r o f i t s  in t h e  n a t i o n  w e r e  
e x c e s s i v e ,  l e a d i n g  t o  a s t o c k  m a r k e t  p e r f o r m a n c e  of a b o u t  
fo u r  t i m e s  t h e  D o w  J o n e s ,  yet A l a s k a ' s  p r o f i t  w a s  t w i c e  t h e  
n a t i o n ' s ;  t h r e e  t i m e s  in p r i v a t e  p a s s e n g e r  a u t o  i n s u r a n c e .

P e r h a p s  y o u  s h o u l d  look i n t o  y o u r  I n s u r a n c e  D i v i s i o n  i n s t e a d  
of i n t o  t h e  t o r t  law. In t h e  1961 P r i v a t e  P a s s e n g e r  A u t o  and 
H o m e o w n e r ' s  I n s u r a n c e .  A S t a t i s t i c a l  A n a l y s i s  p u b l i s h e d  by  
t h e  D i v i s i o n  of I n s u r a n c e ,  t h e r e  w a s  a d i s c u s s i o n  of t h e  fact 
t h a t  A l a s k a  had t h e  l o w e s t  loss r a t i o  in t h e  c o u n t r y ,  
i n d i c a t i n g  the h i g h e s t  p r o f i t s  for i n s u r e r s ,  t h e  l e a s t  
c o m p e t i t i o n  and t h e  l e a s t  e f f i c i e n c y .  T h e  A n a l y s i s  said:

T h e  f a c t  t h a t  A l a s k a  enjoyed t h i s  p o s i t i o n  for the past 
three years is i n d i c a t i v e  of a healthy trend, one we 
hope to see continue . . . ." ( E m p h a s i s  added.)

H o w ' s  t h a t  for c o n s u m e r  p r o t e c t i o n ?
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THE MCCARRAN-FERGUSON ACT

In 1944, t h e  S u p r e m e  C o u r t  o-f t h e  U n i t e d  S t a t e s  -found t h a t  
i n s u r a n c e  w a s  i n t e r s t a t e  c o m m e r c e  and, thus, s u b j e c t  to a n t i­
tru s t  and o t h e r  f e d e r a l  s t a t u t e s .  In 1945, u n d e r  h e a v y  
i n s u r e r  p r e s s u r e ,  C o n g r e s s  p a s s e d  t h e  M c C a r r a n - F e r g u s o n  Act 
w h i c h  u n i q u e l y  e x e m p t s  i n s u r a n c e  f r o m  t h e  f e d e r a l  a n t i - t r u s t  
l a w s  (except s h o u l d  i n t i m i d a t i o n ,  c o e r c i o n  or b o y c o t t  occur). 
C o n g r e s s  d e l e g a t e d  t h e  a u t h o r i t y  t o  r e g u l a t e  i n s u r a n c e  t o  the 
s t a t e s  w i t h  n o  s t a n d a r d s  for r e g u l a t o r y  e x c e l l e n c e  and n o 
o n g o i n g  c o n g r e s s i o n a l  o v e r s i g h t .  Indeed, t h e  F e d e r a l  T r a d e  
C o m m i s s i o n  (FTC) c a n n o t  e v e n  s t u d y  i n s u r a n c e  u n d e r  c u r r e n t  
la w  1 9 / u n l e s s  C o n g r e s s  s p e c i f i c a l l y  a u t h o r i z e s  it in 
a d v a n c e .  (FTC's p o w e r  w a s  r e v o k e d  b e c a u s e  t h e y  had t h e  
a u d a c i t y  t o  p o i n t  out t h a t  w h o l e  l i f e  i n s u r a n c e  w a s  n o t  a 
w i s e  p u r c h a s e  for m o s t  A m e r i c a n s .  T h e  f a c t  t h a t  t h e  F T C  w a s  
r i g h t  did n o t  a l t e r  t h e i r  fate.)

T h e  i m m e n s e l y  i m p o r t a n t  M c C a r r a n - F e r g u s o n  A c t  w a s  a d o p t e d  by 
t h a t  e a r l i e r  C o n g r e s s  w i t h o u t  b e n e f i t  of a h e a r i n g .  The 
l e g i s l a t i v e  h i s t o r y  m a k e s  it c l e a r  t h a t  P r e s i d e n t  R o o s e v e l t  
w a n t e d  o n l y  a short, t w o  or t h r e e - y e a r  m o r i t o r i u m  a f t e r  w h i c h  
a n t i - t r u s t  laws w o u l d  f u l l y  apply. 2 0 / T h a t  is, in fact, 
w h a t  b o t h  h o u s e s  of C o n g r e s s  a d o p t e d  b u t  t h e i r  l a n g u a g e  w a s  
s o m e w h a t  d i f f e r e n t ,  r e q u i r i n g  a c o n f e r e n c e .  M y s t e r i o u s l y ,  
t h e  c o n f e r e n c e  c o m m i t t e e  r e p o r t e d  b a c k  a bill t h a t  c o n t i n u e s  
in e f f e c t  today; an i n f i n i t e  m o r i t o r i u m .

E v e r y  i n d e p e n d e n t  s t u d y  of i n s u r a n c e  c o n c l u d e s  t h a t  t h e  
s t a t e s  h a v e  f a i l e d  m i s e r a b l y  in t h e i r  a t t e m p t s  t o  r e g u l a t e  
t h i s  g i a n t  i n d u stry. 2 1 / T h e  s t a t e s  h a v e  a l l o w e d  t h i s  c r i s i s  
to  happen. Had r e g u l a t o r s  had the p o l i t i c a l  will and be e n  
p r o p e r l y  e q u i p p e d  to  keep p r i c e s  t o  s t a t u t o r y  s t a n d a r d s  (all 
s t a t e s  r e q u i r e  t h a t  t h e  r a t e s  be  "not e x c e s s i v e ,  not 
i n a d e q u a t e ,  not u n f a i r l y  d i s c r i m i n a t o r y " ) w e  w o u l d  n o t  b e  in 
t h e  m e s s  w e  are in t o d a y  w i t h  c l e a r l y  e x c e s s i v e  p r i c e s  g o i n g  
i n t o  e f f e c t  r o u t i n e l y  a r o u n d  t h e  n a t i o n  a n d  u n f a i r  m i d - t e r m  
c a n c e l l a t i o n s ,  c o v e r a g e  and p r i c e  c h a n g e s  r a m p a n t .

WHAT SHOULD CONGRESS DO?

(1) N I C O  h a s  c a l l e d  u p o n  t h e  J u d i c i a r y  C o m m i t t e e s  of t h e  US 
S e n a t e  and H o u s e  to  r e v i e w  t h e  M c C a r r a n - F e r g u s o n  Act t o 
d e t e r m i n e  if it is w o r k i n g  to p r o t e c t  A m e r i c a .  T h e  q u a l i t y  
of s t a t e  r e g u l a t i o n  is d o c u m e n t e d  t o  b e  i n a d e q u a t e ;  t h e  
i n s o l v e n c y  f u n d s  a r e  a " M a r y l a n d  S & L  C r i s i s  W a i t i n g  to 
H a p p e n . "  I do not call for t h e  e l i m i n a t i o n  of s t a t e  
r e g u l a t i o n  h e r e  as s o m e  i n s u r e r s  r e c e n t l y  have. I b e l i e v e  
t h a t  f e d e r a l  s t a n d a r d s  for s t a t e  r e g u l a t i o n ,  c o u p l e d  w i t h  
f e d eral o v e r s i g h t  on a c o n t i n u i n g  b a s i s ,  a r e  needed.
F u r t h e r ,  t h e  federal g o v e r n m e n t  s h o u l d  t a k e  o v e r  the 
i n s o l v e n c y  funds, m a k i n g  t h e m  an F D I C - t y p e  o p e r a t i o n .
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(2) N I C O  a l s o  b e l i e v e s  t h a t  t h e  a p p r o a c h  e n a c t e d  at a 
p r e v i o u s  b o t t o m ,  1 9 6 B / 9  i s  w o r t h y  o-f c o n s i d e r a t i o n  by 
C o n g r e s s :  T h e  U r b a n  P r o p e r t y  P r o t e c t i o n  and R e i n s u r a n c e  Act 
o-f 1 9 6 8  w a s  a r e s p o n s e  t o  t h e  u n a v a i l a b i l i t y  o-f i n s u r a n c e  in 
t h e  i n n e r  c i t i e s  in t h e  w a k e  o-f t h e  r i o t  s i t u a t i o n  o-f the 
l a t e  6 0 's.22/

To be sure, t h e  p r e d i c a t e  -for t h e  w i t h d r a w a l  of ri o t  
i n s u r a n c e  w a s  s t r o n g ,  g i v e n  t h e  v e r y  s e r i o u s  s i t u a t i o n  e x t a n t  
in t h e  c o u n t r y  at t h e  time. But t h e  -finding o-f t h e  
P r e s i d e n t ' s  Panel on t h e  I n s u r a n c e  C r i s i s  is just as v a l i d  
for t h e  d a y  c a r e  p r o v i d e r  c o m m u n i t y  t o d a y  and o t h e r s  lo s i n g 
c o v e r a g e  as it w a s  for t h e  inner c i t y  c o m m u n i t i e s  of t h e  late 
6 0 's w h e n  t h e  panel f o u n d  that; " C o m m u n i t i e s  w i t h o u t  
i n s u r a n c e  a r e  c o m m u n i t i e s  w i t h o u t  h o p e . "  23/

In t h e  r i o t  i n s u r a n c e  c r i s i s ,  t h e  f e d e r a l  g o v e r n m e n t  a g r e e d  
t o  r e i n s u r e  (insure t h e  i n s u r a n c e  t r a n s a c t o n s  of t h e  
i n s u r a n c e  c o m p a n i e s  —  a s o r t  of l a y - o f f  b o o k i e  a r r a n g e m e n t )  
t h e  i n s u r e r s  a g a i n s t  t h e  s p e c i f i e d  peril of r i o t  and civil 
c o m m o t i o n  in r e t u r n  for a r e i n s u r a n c e  p r e m i u m  and a 
c o m m i t m e n t  t o  p a r t i c i p a t e  in a pool t o  m a k e  s u r e  i n s u r a n c e  is 
a v a i l a b l e  t o  all r e s i d e n t s  w h o s e  h o m e s  met r e a s o n a b l e  
s t a n d a r d s  of i n s u r a b i l i t y .

T h e  f e d e r a l  g o v e r n m e n t  m a d e  $ 1 2 5  m i l l i o n  w r i t i n g  t h i s  
rei n s u r a n c e !

T h e  c i t i e s  w e r e  s a v e d  f r o m  the s u r e  d e a t h  t h a t  b e i n g  
u n i n s u r e d  b r i n g s  in t w e n t i e t h  c e n t u r y  Am e r i c a !

I t h i n k  t h a t  a p r o g r a m  of s t a n d - b y  a u t h o r i t y  s h o u l d  b e  
p r e p a r e d  t o  t a k e  c a r e  of t h e  d a y  c a r e  and n u r s e - m i d w i v e s  
c u r r e n t  p r o b l e m  (and, p e r h a p s ,  s o m e  of t h e  ot h e r s ) .  The 
a u t h o r i t y  s h o u l d  be g r a n t e d  to c o v e r  f u t u r e  c r i s e s  as  well, 
to s t a b i l i z e  t h e  i n s u r a n c e  p r o f i t  c y c l e ' s  h a r s h  symptoms.
I h a v e  p r o v i d e d  a c o p y  of a d r a f t  bill to e s t a b l i s h  su c h  a 
p r o g r a m  to  y o u r  staff.

Insurers, t h e  a d m i n i s t r a t o r  of the p r o g r a m  and
r e p r e s e n t a t i v e s  of t h e  d i s t r e s s e d  i n d u s t r y  w o u l d  me e t  to set 
s t a n d a r d s  for i n s u r a b i l i t y  u n d e r  w h i c h  t h o s e  w h o  q u a l i f y  are 
a s s u r e d  of an i n s u r a n c e  market.

S t u d i e s  will b e  u n d e r t a k e n  to d e t e r m i n e  if o t h e r  l o n g e r  r a n g e  
a c t i o n s  (risk m a n a g e m e n t ,  i n s u r a n c e  r e f o r m ,  etc.) are a l s o  
n e e d e d  t o  r e s o l v e  u n d e r l y i n g  probl e m s .

F u n d i n g  f o r  t h i s  p r o g r a m  w o u l d  c o m e  f r o m  r e i n s u r a n c e  
p r e m i u m s .  I a l s o  e n v i s i o n  a small s u r c h a r g e ,  p e r h a p s  o n e -  
q u a r t e r  of o n e  p e r c e n t  of p r e m i u m s  w r i t t e n  b y  all p r o p e r t y /  
c a s u a l t y  i n s u r e r s ,  to  b a c k  up t h e  pr o g r a m .  T h i s  if, in c a s e  
p r e m i u m s  a r e  i n s u f f i c i e n t  o v e r  a s h o r t  p e r i o d  or i-t it is 
d e t e r m i n e d  b y  C o n g r e s s  t h a t  s o m e  s h o r t  t e r m  s u b s i d y  is
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r e q u i r e d  t o  s t a b i l i z e  a d i s t r e s s e d  l i n e  s o m e t i m e  in the 

■future.

(3) N I C O  h a s  a s k e d  t h e  D e p a r t m e n t  o-f J u s t i c e  to r e v i e w  t h e  
e v i d e n c e  t o  s e e  i-f a c o n s p i r a c y  to b o y c o t t  i n s u r e d s  has 
o c c u r r e d  in day c a r e  i n s u r a n c e  and o t h e r  lines, t h e  i n t e n t  of 
w h i c h  is t o  i n t i m i d a t e  s t a t e  r e g u l a t i o n  i n t o  g r a n t i n g  
e x c e s s i v e  r a t e  i n c r e a s e s  and to  i n t i m i d a t e  s t a t e  and federal  
l e g i s l a t o r s  into p a s s i n g  u n j u s t i f i e d  t o r t  l a w  mod' ’c a t i o n s  
w h i c h  will m a x i m i z e  i n s u r e r  p r o f i t  levels. 2 4 / S u c h  b o y c o t t s  
and i n t i m i d a t i o n -  a r e  not e x e m p t  f r o m  f e d e r a l  r e v i e w  u n d e r  
t h e  p r o v i s i o n s  of t h e  M c C a r r a n - F e r g u s o n  Act. N I C O  h a s  c a l l e d  
u p o n  the C o n g r e s s  to m o n i t o r  a c t i v i t y  u p o n  t h i s  i m p o r t a n t  
r e q u e s t ,  w h i c h  h a s  p r o m p t e d  a p r e l i m i n a r y  i n v e s t i g a t i o n  by 
t h e  FTC.

(4) N I C O  h a s  c a l l e d  u p o n  the C o n g r e s s  t o  r e q u i r e  federal 
l i c e n s i n g  of a l i e n  i n s u r e r s  t h a t  a r e  n o t  l i c e n s e d  and 
m e a n i n g f u l l y  r e g u l a t e d  by any s t a t e  in t h i s  n a t i o n  but w h o  
i n s u r e  or r e i n s u r e  here. If L l o y d ' s  of L o n d o n  will u s e  its 
e c o n o m i c  c l o u t  to  d i c t a t e  our n a t i o n ' s  p o l i c y  f o r m s ,  (it is 
L l o y d ’s w h i c h  is p u s h i n g  t h e  c l a i m s  m a d e  f o r m  d n w n  t h j  
t h r o a t s  of t h e  p r i m a r y  c a r r i e r s ;  it is L l o y d ' s  w h i c h  is 
f o r c i n g  t h e  d e f e n s e  c o s t s  i n s i d e  t h e  l i m i t  of l i a b i l i t y )  we 
t h i n k  t h e y  s h o u l d  be  s u b j e c t  t o  r e v i e w  b y  s o m e  a u t h o r i t y  
here.

5) N I C O  p r o p o s e s  t h a t  t h e  C o n g r e s s  m o d i f y  t h e  P r o d u c t  
L i a b i l i t y  R i s k  R e t e n t i o n  Act of 1981 2 5 / to a l l o w  small 
b u s i n e s s e s  as d e f i n e d  b y  the Small B u s i n e s s  A d m i n i s t r a t i o n  at 
13 C F R  121 t o  f o r m  r i s k  r e t e n t i o n  g r o u p s  a l o n g  t h e  l i n e s 
a l r e a d y  a u t h o r i z e d  u n d e r  the s t a t u t e .  T a r g e t e d  a s s i s t a n c e  
t h r o u g h  t h e  p r o p o s e d  r e i n s u r a n c e  p r o g r a m  c a n  a s s i s t  t h o s e  
small b u s i n e s s  i n s u r e d s  w h o  a r e  t o o  f e w  to f o r m  r i s k  
r e t e n t i o n  g r o u p s  in a g i v e n  state.

W H A T  S H O U L D  S T A T E S  D O ?

S t a t e s  m u s t  c o n c e n t r a t e  t h e i r  m a j o r  e f f o r t s  or. i n s u r a n c e  
r e f o r m  and not t o r t  " r e forms."

1) S t a t e s  s h o u l d  e n c o u r a g e  the f e d e r a l  g o v e r n m e n t  t o  se e k  a 
m o r e  p r o - a c t i v e  r o l e  in t h e  r e g u l a t i o n  of t h e  i n s u r a n c e  
b u s i n e s s .  It is a s i g n  of s t r e n g t h ,  n o t  w e a k n e s s ,  t o  ask for 
h e l p  w h e n  it is t r u l y  n e e ded, a n d  s t a t e s  s u r e l y  n e e d  he l p  in 
t h i s  a r e a  today.

2) T h e  U S  G e n eral A c c o u n t i n g  O f f i c e  n q t e d  t h a t  t h e  mo s t 
c r i t i c a l  d e f i c i e n c y  in t h e  r e g u l a t i o n  of i n s u r a n c e  by t h e  
s t a t e s  w a s  in t h e  s h o r t a g e  of p r o p e r  s t aff for a d e q u a t e  
r e g u l a t i o n .  2 6 / T h e  G A O  p o i n t e d  out t h a t  t h i s  w a s  a f u n c t i o n  
of m o n e y  and i n c r e a s e d  r e s o u r c e s  for t a r g e t e d  s t aff 
d e v e l o p m e n t  for a c t u a r i e s ,  a c c o u n t a n t s  and l a w y e r s  will 
i m p r o v e  t h e  q u a l i t y  and e x t e n t  of s t a t e  r e g u l a t i o n  of the
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i n s u r a n c e  b u s i n e s s .  R e g u l a t o r s  n e e d  to  d e v e l o p  s t aff in the 
c r i t i c a l  a r e a s  o u t l i n e d  and m u s t  b e  g i v e n  s u f f i c i e n t  
r e s o u r c e s  t o  do so.

3) S t a t e  law m u s t  r e q u i r e  d i s c l o s u r e  of lo s s  da t a  on a l i n e -  
b y - l i n e  b a s i s  w h i c h  w o u l d  gi v e  r e g u l a t o r s  m u c h  b e t t e r  a b i l i t y  
t o  d i s c e r n  w h e t h e r  r a t e s  are e x c e s s i v e ,  i n a d e q u a t e  or 
u n f a i r l y  d i s c r i m i n a t o r y . L i n e - b y - l i n e  r e p o r t i n g  will a l l o w  
for a d j u s t m e n t s  b e t w e e n  per s o n a l  a n d  c o m m e r c i a l  lines. 
C o m p a n i e s '  annual s t a t e m e n t s  s h o u l d  be  e x p a n d e d  t o  r e q u i r e  
d e t a i l e d  r e p o r t i n g  of all general l i a b i l i t y  s u b l i n e  data, by 
s u bline.

4) To t h e  m a x i m u m  f e a s i b l e  e x t e n t ,  i n s u r a n c e  r a t e s  mu s t  be 
m a d e  b a s e d  u p o n  e x p e r i e n c e .  T h e  f a i l u r e s  of t h e  r e g u l a t o r s  
and t h e  i n s u r e r s  to p r o v i d e  p r o p e r  s a f e t y  i n c e n t i v e s  lies 
c h i e f l y  in t h e i r  u n w i l l i n g n e s s  t o  r a t e  c o m m e r c i a l  r i s k s  b a s e d  
u p o n  i n d i v i d u a l  e x p e r i e n c e .  A d m i t t e d l y  s o m e  r i s k s  a r e  h a r d  
to r a t e  e x p e r e n t i a l 1y , but over t i m e  t h e  n e c e s s a r y  d a t a  b a s e  
can be d e v e l o p e d  t o  p r o p e r l y  r a t e  i n d i v i d u a l s  and unusual 
risks. E x p e r i e n c e  r a t i n g  will a l l o w  p r o p e r  m a r k e t  m e s s a g e s  
to be se n t  t o  u n s a f e  r i s k s  and r e d u c e  t h e  c o s t s  for good 
r i s k s  c u r r e n t l y  p a y i n g  to a l l o w  t h e  c o n t i n u e d  o p e r a t i o n s  of 
bad risks. N o  w h e r e  is t h i s  m o r e  c r i t i c a l l y  n e e d e d  th a n  in 
m e d i c a l  m a l p r a c t i c e  rates.

5) T o u g h  c o n f l i c t - o f - i n t e r e s t  s t a t u t e s  mu s t  be e n a c t e d  in 
t he s t a t e s  to  p r e v e n t  c o n t i n u a t i o n  of t h e  " r e v o l v i n g  door" 
f o u n d  b y  the U S G A O  w h e r e  5 0 7  of r e g u l a t o r s  c a m e  f r o m  the 
i n d u s t r y  and 507. w e n t  to it a f t e r  b e i n g  a r e g u l a t o r .  2 7 / An 
" a r m s  l e n g t h "  r e l a t i o n s h i p  b e t w e e n  r e g u l a t o r s  and the 
r e g u l a t e d  i n d u s t r y  mu s t  b e  e s t a b l i s h e d .

6) I n s u r a n c e  r e g u l a t o r s  ne e d  b e t t e r  d a t a  v e r i f i c a t i o n  
t e c h n i q u e s  e i t h e r  t h r o u g h  c o n d u c t i n g  t h e i r  own, m o r e  f r e q u e n t  
a u d i t s  or u s i n g  o u t s i d e  audit o r s .  R e c e n t  c h a r g e s  b y  t h e  N A I C  
p r e s i d e n t  t h a t  d a t a  h a s  b e e n  f a l s i f i e d  s t r i k e s  at t h e  c o r e  of 
s t a t e  r e g u l a t i o n  of insurance. If w e  c a n n o t  t r u s t  t h e  annual 
s t a t e m e n t s v t h e n  s t a t e  r e g u l a t i o n  of i n s u r a n c e  is a f r a u d  and 
a sham.

7) I n s u r e r s  mu s t  be  r e q u i r e d  to f u l l y  d i s c l o s e  t o  r e g u l a t o r s  
t h e  total r a t e s  of r e t u r n  e a r n e d ,  i n c l u d i n g  on i n v e s t m e n t  
income, so t h a t  full b l o w n  rate of r e t u r n  r a t e  r e g u l a t i o n  can 
be u t i l i z e d .  T h e  N A I C  e n d o r s e d  t h i s  a p p r o a c h  at its J u n e  
1984 mee t i n g .  Texas, t h e  f irst s t a t e  to  f u l l y  u s e  t h e  m e t h o d  
in s e t t i n g  a u t o  r a t e s  e a r l i e r  t h i s  year, saw a 10 p e r c e n t  
r e d u c t i o n  in p r e m i u m s  required. T h i s  a c t i o n  s a v e d  T e x a s  
c o n s u m e r s  $ 2 5 0  m i l l i o n  o v e r  the p r o p o s e d  rates.

8) S t a t e  C o m m i s s i o n e r s  m u s t  be e m p o w e r e d  by t h e  l e g i s l a t u r e s  
to m e a n i n g f u l l y  r e g u l a t e  excess, s u r p l u s  l i n e s  c a r r i e r s  and 
r e i n s u r e r s ,  at l e a s t  to  t h e  e x t e n t  t h a t  t h e  f e d e r a l  g o v e r m e n t  
d o e s  not. A b u s e s ,  su c h  as w i t h h o l d i n g  c o v e r  b y  t h e s e
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c a r r i e r s ,  h a v e  c o n t r i b u t e d  s i g n i f i c a n t l y  t o  t h e  c u r r e n t  
c a p a c i t y  crunch.

9) S t a t e s  n e e d  to e s t a b l i s h  t h e i r  o w n  r e i n s u r a n c e  p r o g r a m s  
m o d e l e d  a f t e r  N I C O ’s federal p r o p o s a l .  A s t a t e  r e i n s u r a n c e  
p r o g r a m  w i t h  a ri s k  m a n a g e m e n t  c o m p o n e n t  r e q u i r e m e n t  can 
b r i n g  m e a n i n g f u l  s a f e t y  c o n s i d e r a t i o n s  i n t o  i n s u r a n c e  
m a r k e t s .  E s t a b l i s h i n g  m o d e l s  f o r  r i s k  m a n a g e m e n t  as a 
r e q u i r e m e n t  for r e i n s u r a n c e  t h r o u g h  t h e  s t a t e  w o u l d  p r o v i d e  a 
g e n e r a l  m a r k e t  i n c e n t i v e  and w o u l d  e a s e  a v a i l a b i l i t y  and 
d e c r e a s e  r i s k s  f a c e d  by  c o n s u m e r s  and t h e i r  p r i m a r y  c a r r i e r s .

10) S t a t e s  n e e d  t o  e x a m i n e  t heir a n t i - g r o u p  and a n t i - r e b a t e  
s t a t u t e s  to see if t h e y  s e r v e  a n y  p u b l i c  pur p o s e .  If t h e s e  
l a w s  a d v e r s e l y  i m p a c t  u p o n  a v a i l a b i l i t y  and a f f o r d a b i l i t y  of 
c o v e r ,  t h e n  t h e y  s h o u l d  be  s c r a p p e d .

11) S t a t e  r e g u l a t o r s  s h o u l d  c o n d u c t  f i n a n c i a l ,  m a r k e t  c o n d u c t  
and t r a d e  p r a c t i c e  e x a m i n a t i o n s  on a r e g u l a r  b a s i s  for all 
l i c e n s e d  i n s u r e r s  in states. I n c r e a s e d  m o n i t o r i n g  of 
i n s u r e r ' s  p r a c t i c e s  and f i n a n c e s  c a n  o n l y  b e n e f i t  c o n s u m e r s  
by c u r b i n g  r a t i n g  and o t h e r  m a r k e t  a b u s e s ,  as well as 
i n s o l v e n c i e s .

12) R e g u l a t o r s  mu s t  r e s i s t  a t t e m p t s  by i n d u s t r y  a d v o c a t e s  to 
f o r c e  p r o p o s e d  c l a i m s  m a d e  forms, w h i c h  i n c l u d e  d e f e n s e  c o s t s  
i n s i d e  t h e  l i m i t  of l i a b i l i t y ,  up in c o n s u m e r s .

T h e  p r o p o s e d ,  and c o n s t a n t l y  m o d i f i e d ,  ISO c l a i m s  m a d e  f o r m  
m e a n s  l e s s  c o v e r a g e ,  m e r e  e x c l u s i o n s  and l e s s  c o m p e t i t i o n  far 
i n s u reds.

T h e r e  is l e s s  c o v e r a g e  b e c a u s e  of t h e  t i m i n g  of c o v e r a g e  
i n v o l v e d  in t h e  p o l i c y  and the p r o p o s e d  i n c l u s i o n  of d e f e n s e  
c o s t s  i n s i d e  t h e  l i mit m a k e s  c o v e r a g e  i l l u s o r y .  If a b u y e r  
h a s  a m i l l i o n  d o l l a r  c l a i m  a g a i n s t  it and a m i l l i o n  d o l l a r s  
a r e  s p s n t  b y  t h e  i n s u r e r  d e f e n d i n g  t h e  s u i t  f r o m  w h i c h  the 
l o s s  a c c r u e d ,  t h e r e  is n o t h i n g  t o  p a y  f o r  t h e  l o s s  but the 
a s s e t s  of t h e  insured. T h a t ' s  n o t  c o v e r a g e ,  its an i n s u r a n c e  
d e f e n s e  l a w y e r  i n c o m e  s e c u r i t y  plan! T h e  p r o p o s e d  p o l l u t i o n  
e x c l u s i o n  is s i m p l y  a r e f u s a l  t o  w r i t e  t h i s  r i s k  until the 
t o r t  law is c h a n g e d  to  su i t  the i n d u s t r y .  It is f a s c i n a t i n g  
to  n o t e  t h a t  ISO d o e s  not d i s c o u n t  t h e  c l a i m s  m a d e  p o l i c y  
r a t e  a w h i t  for e x c l u d i n g  "high c o s t "  p o l l u t i o n  c o v e r a g e .
ISO c a n n o t  h a v e  it bo t h  ways; e i t h e r  p o l l u t o n  c o v e r  c o s t s  a 
lot and t h e  e x l u s i o n  s h o u l d  c a u s e  a d r a m a t i c  drc in price, 
or it c o s t s  l i t t l e  (.nothing a c c o r d i n g  t o  ISO) and the 
c o v e r a g e  s h o u l d  b e  c o n t a i n e d  w i t h i n  t h e  policy. C o n s u m e r s  
f a c e  c a p t i v i t y  b e c a u s e  of t h e  e x h o r b i t a n t  l e v e l s  of p r e m i u m  
for e x t e n d e d  tail c o v e r a g e  that c a n  g o  a s  h i g h  a s  2 0 0  p e r c e n t  
of the last y e a r ' s  p r e m i u m .  The h i g h e r  t h e  tail c o v e r a g e  
cost, t h e  le s s  l i k e l y  y o u  a r e  to s e e k  m o r e  c o m p e t i t i v e  r a t e s  
at a n o t h e r  company.



C l a i m s  m a d e  p o s e s  a p a r t i c u l a r  p r o b l e m  -for t h e  
u n s o p h i s t i c a t e d  p u r c h a s e r .  B e l i e v i n g  t h a t  t h e y  a r e  g e t t i n g  
t h e  s a m e  c o v e r a g e  -for less, m a n y  i n s u r e d s  will i m m e d i a t e l y  
p u r c h a s e  t h e  n e w  p o l i c y  and s u f f e r  u n a n t i c i p a t e d  losses. I 
t h i n k  t h a t  if s t a t e s  a dopt any -form o-f t h e  n e w  c l a i m s  m a d e  
p o l i c y  -form that it s h o u l d  not b e  a l l o w e d  t o  b e  s o l d  to small 
b u s i n e s s  c o n s u m e r s  at all. ISO a d m i t s  t h a t  its " p r o b l e m s "  
a r e  w i t h  o n l y  f i v e  p e r c e n t  of i t s  l a r g e r  a c c o u n t s .  It w o u l d  
b e  i n a p p r o p r i a t e  for r e g u l a t o r s  to b r o a d l y  r e s t r i c t  c o v e r  
b a s e d  u p o n  scarce, p o t e n t i a l l y  false, and small s a m p l e s  of 
data. In t h e  a l t e r n a t i v e ,  if it c a n  b e  s h o w n  t h a t  s o m e  small 
b u s i n e s s  c o n s u m e r s  (again, as d e f i n e d  in 13 C F R  121) w o u l d  be 
a b l e  to b e n e f i t  f r o m  t h e  n e w  p o l i c y  form, t h e n  t h a t  f o r m  
s h o u l d  b e  m a d e  a v a i l a b l e  t o  su c h  c o n s u m e r s  b u t  o n l y  a f t e r  a 
r e a s o n a b l e  o c c u r r e n c e  p o l i c y  q u o t e  is g i v e n  and a full and 
c o m p l e t e  d i s c l o s u r e  of t h e  d i f f e r e n c e s  of c o v e r  i s  m a d e  b y  
t h e  seller. D i s c l o s u r e  f o r m s  c o u l d  b e  p r o m u l g a t e d  b y  the 
r e g u l a t o r s  w i t h  i n p u t  f r o m  c o n s u m e r s  and t h e  industry.

In a n y  eve n t ,  s t a t e s  s h o u l d  not a p p r o v e  t h i s  m o v i n g  t a r g e t ,  
c o n s t a n t l y  a m e n d  d f o r m  until t h e  i n d u s t r y  h a s  h a d  t i m e  
e n o u g h  t o  e d u c a t e  t h e  a g e n t s  and t h e  c o n s u m e r .  E v e n  if t h e  
l a t e s t  a m e n d m e n t s  are t h e  last, w h i c h  I d o u b t ,  t h e  f o r m
s h o u l d  n o t  b e c a m e  e f f e c t i v e  b e f o r e  J u l y  1, 19 8 6  at t h e
e a r l i e s t .

13) S t a t e s  mu s t  a l l o w  g r e a t e r  c o n s u m e r  r e p r e s e n t a t i o n  b e f o r e  
t h e  r e g u l a t o r y  bodies. All too o f t e n  t h e  o n l y  p a r t i e s  t o  r a t e  
c a s e s  a r e  t h e  r e g u l a t o r s  and t h e  i n s u r e r .  S t a t e s  mu s t  g i v e  
g r e a t e r  f u n d i n g  to  or c r e a t e  O f f i c e s  of P u b l i c  A d v o c a t e  to
s t a t u t o r i l y  i n t e r v e n e  in i n s u r a n c e  r a t e  cases. T h e  N e w  J e r s e y
e x p e r i e n c e  can s e r v e  as a g o o d  m o d e l , t h e r e  t h e  c o s t s  of 
i n t e r v e n t i o n  are b i l l e d  b a c k  to t h e  f i l i n g  p a r t y  and t h i s  
c a u s e s  m i n i m a l  g r o w t h  in a p p r o p r i a t i o n s  e x p e n d i t u r e s  w h i l e  
m a x i m i z i n g  c o n s u m e r  p r o t e c t i o n  f r o m  a b u s i v e  i n s u r a n c e  rates.
A r e l a t e d  p r o g r a m  c o u l d  b e  a u t h o r i z e d  b y  t h e  f e d eral 
g o v e r n m e n t  or t h e  s t a t e s  t o  a l l o w  c o n s u m e r s  t o  o r g a n i z e  t h e i r  
o wn C i t i z e n ' s  I n s u r a n c e  B o a r d  t o  i n t e r v e n e  on t h e i r  own 
b e h a l f  as a c o m p l e m e n t  t o  t h e  e f f o r t s  of t h e  P u b l i c  
A d v o c a t e s .

C O N C L U S I O N

A m e r i c a  d e s e r v e s  a b e t t e r  deal on i t s  i n s u r a n c e .  T h e  f e d e r a l  
and s t a t e  g o v e r n m e n t s  c a n n o t  sit i d l y  by  and let t h e  
i n s u r a n c e  i n d u s t r y  ho l d  d a y  c a r e  p r o v i d e r s ,  n u r s e - m i d w i v e s , 
and o t h e r s ,  h o s t a g e  in a l a r g e  g a m e  b e y o n d  t h e  p r o v i d e r s '  
con t r o l .  T h e  t e r r o r i s t  t a c t i c s  of i n s u r e r s  e v e r y  10 y e a r s  at 
c y c l e  b o t t o m  mu s t  be d e a l t  wi t h  in a s y s t e m a t i c  w a y  th a t  a d d s  
t h e  s t a b i l i t y  to our e c o n o m y  th a t  i n s u r a n c e  is m e a n t  to 
de l i v e r .  P e r i o d i c  p r i c e  g o u g i n g  m u s t  be  st o p p e d .  It is t i m e  
for t h e  s t a t e s ,  as well as t h e  f e d e r a l  g o v e r n m e n t ,  t o  act 
r e s p o n s i b l y  in t h e  a r e a  of i n s u r a n c e  r e g u l a t i o n  a n d  t a k e  
a p p r o p r i a t e  r e m e d i a l  a c t i o n  now.
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F O O T N O T E S

1_/ CPI d a t a  on " a u t o  i n s u r a n c e " ,  B u r e a u  o-f L a b o r  Statistics.

2/ S o u r c e  o-f data: Ci t i b a n k  E c o n o m i c s  and I n s u r a n c e
S e r v i c e s  O-f-fice.

3/ T h e  ISO a d m i t s  that the p/c i n d u s t r y  h a d  a p o s i t i v e  
r e t u r n  on net w o r t h  last year, c o n c e d i n g  t h e  p o i n t  that the 
i n d u s t r y  did not l o s e  money l a s t  year. But, I S O's M a v i s  
W a l t e r s  d i s p u t e s  the level o-f t h a t  r e t u r n ,  s a y i n g  it was only 
t w o  p e r c e n t  on  net worth. E v e n  at t h a t  l e v e l , t h e  p r e m i u m  
short-fall -for last y e a r  was o n l y  5 . 5  p e r c e n t  or so. (S e e , 
S t a t e m e n t  o-f M a v i s  Walters, S e n i o r  V i c e  P r e s i d e n t ,  Insurance 
S e r v i c e s  O-f-f ice, Inc. , be-fore t h e  H o u s e  E n e r g y  and C o m m e r c e  
S u b c o m m i t t e e  on C o m m e r c e ,  T r a n s p o r t a t i o n  and T o u r i s m  hea r i n g s  
on t h e  L i a b i l i t y  I n s u r a n c e  C r i s i s  o-f 1905, p. 16 (Sept. 19, 
1985)).

4/ F o r  a d i s c u s s i o n  o-f risk in t h e  p r o p e r t y / c a s u a l  ty 
i n s u r a n c e  b u s i n e s s ,  see I n v e s t m e n t  I n c o m e  and Pro-fitabi 1 ity 
in P r o p e r t y / C a s u a l t y  Insurance R a t e m a k i n q . J.R. H u n t e r  and 
J.W. W i l s o n ,  1903, C h a p t e r  5.

5/ H e a r i n g  on D e c e m b e r  3, 1975, S u b c o m m i t t e e  on H e a l t h  of 
t h e  C o m m i t t e e  on L a b o r  and P u b l i c  W e l f a r e ,  U S  Senate. Among 
t h e  i n t e r e s t i n g  d a t a  sup p l i e d  b y  ISO at t h a t  h e a r i n g  were 
e x h i b i t s  t h a t  s h o w e d  that t h e  a v e r a g e  c l a i m  c o s t  ISO used for 
r a t e m a k i n g  s i g n i f i c a n t l y  e x c e e d e d  t h e  l imit of l i a bility, 
c l e a r l y  r a t e m a k i n g  that had run amok. That led t o  t h i s  
e x c h a n g e :

Sen. l.axalt: Is m a l p r a c t i c e  a l w a y s  a l oser as far as
c a r r i e r s  are c o n c e r n e d ?

Mr. H u n ter: If t h e y  c h a r g e  thes.e rat e s ,  t h e y  c o u l d  not
h e l p  but win. ( P a g e  141.)

In J o h n  G u i n t h e r ' s  book, The M a l p r a c t i t i o n e r s  (Anchor Press, 
1978), G u i n t h e r  c i t e s  this e x c h a n g e  at p a g e  1 6 9  in a chapter 
e n t i t l e d  " T h e y  C o u l d  Not Help B u t  W i n . "  In t h e  folio; ing 
c h a p t e r ,  c a l l e d  " T hey Won," G u i n t h e r  r e v i e w e d  t h e  later 
e x p e r i e n c e .

Final Rep> r t , P r o d u c t  L i a b i l i t y  T a s k  Force. R e p o r t  on 
P r o d u c t  L i a b i l i t y  R a t e m a k i n q . P r o d u c t  L i a b i l i t y  and Accident 
C o m p e n s a t i o n  T a s k  Force, US d e p a r t m e n t  of C o m m e r c e ,  1980. At 
p a g e  ix t h e  R e p o r t  s t a t e s  that " o v e r l y  s u b j e c t i v e  r a t e m a k i n g  
p r a c t i c e s  w e r e  o n e  of the p r i n c i p a l  c a u s e s  of t h e  p r o d u c t  
l i a b i l i t y  i n s u r a n c e  problem."

6 /  St. L o u i s  P o s t  D i s p a t c h . S e c t i o n  B, P . 3, 4 / 1 4 / 8 4 .  (See 
a l s o . S l o a n ,  i n f r a . at note 17^.

13



Z./ J o u r n a l  of C o m m e r c e . " I n s u r e r s  Told: E x i t  S o m e  Lines," 
p . B A ,  (June IS, 1985).

8 /  S o u r c e  of data: B e s t 's Prot t y / C a s u a l t y  S t o c k  I n d e x . 
A . M .  B e s t  and C o m p a n y ,  Oldwick, NJ. D e c e m b e r  31, 1984  
i n d e x  = 4 1 6 .30; N o v e m b e r  20, 1 9 8 5  index =  6 0 0 .06. D o w  Jones 
I n d u s t r i a l  A v e r a g e  December 31, 1 9 8 4  = 1211.57; N o v e m b e r  20, 
1 9 8 5  = 1 441.37.

9 /  A c c o r d i n g  to  t h e  Insurance I n f o r m a t i o n  I n s t i t u t e ' s  
E x e c u t i v e  L e t t e r  of August 26, 1 9 8 5 ,  P o l i c y h o l d e r  s u r p l u s  
g r e w  f r o m  $ 5 8 . 2  b i l l i o n  as of 6 / 3 0 / 8 4  to  $ 6 6 . 0  b i l l i o n  as of 
6 / 3 0 / 8 5 .

1 0 / "The d a y  c a r e  fac i l i t i e s  h a v e  b e e n  c a u g h t  up in this 
a v a i l a b i l i t y  c r u n c h  and are b e i n g  d e e m e d  h i g h e r  risk, not 
n e c e s s a r i l y  b a s e d  o n  a claims e x p e r i e n c e  but d u e  m o r e  to an 
i n s u r a n c e  h y s t e r i a  . . ." T e s t i m o n y  of E d w a r d  J. M u h l , 
I n s u r a n c e  C o m m i s s i o n e r  of the S t a t e  of M a r y l a n d ,  b e f o r e  the 
H o u s e  S e l e c t  C o m m i t t e e  on C h i l d r e n ,  Y o u t h  and F a m i l i e s ,  July 
3 0 ,  1985.

1 1 / "A n y  p e r m a n e n t  solution (of t h e  d a y  c a r e  i n s u r a n c e  
c r i s i s )  will r e q u i r e  s i g n i f i c a n t  c h a n g e s  in t h e  t o r t  system." 
T e s t i m o n y  of F r a n k  Neuhauser, V i c e — P r e s i d e n t  and A c t u a r y  for 
A I G  (a l e a d i n g  i n s u r e r  of day c a r e  c e n t e r s )  b e f o r e  t h e  House 
S e l e c t  C o m m i t t e e  on Children, Y o u t h  a n d  F a m i l i e s .  J u l y  30,
1 985.

1 2 / "T h e  c o u n t r y w i d e  e x p e r i e n c e  f o r  t h o s e  c o m p a n i e s  
r e p o r t i n g  p r e m i u m  and loss data t o  t h e  I n s u r a n c e  S e r v i c e s  
O f f i c e  . . . a p p e a r s  to conform w i t h  t h e  c u r r e n t  loss
e x p e r i e n c e  for t h e  m a j o r i t y  of c o m m e r c i a l  i n s u r a n c e  l i nes . .
( t h e s e  data) do  not suggest that i n s u r e r s  s h o u l d  a b a n d o n  the
m a r k e t . "  T e s t i m o n y  of James L. K i m b l e ,  S e n i o r  C o u n s e l ,  
A m e r i c a n  I n s u r a n c e  A s s o c iation, b e f o r e  t h e  H o u s e  S e l e c t  
C o m m i t t e e  on C h i l d r e n ,  Youth and F a m i l i e s ,  J u l y  30, 1985.
T h e  t e s t i m o n y  w a s  a l s o  endorsed b y  t h e  A l l i a n c e  of A m e r i c a n  
I n s u r e r s .

1 3 / J o u r n a l  of C o m m e r c e . " T ougher I n s u r a n c e  R u l e s  Loom," 
p. 1A, (Oct. 10, 1985).

1 4 / See, for i n s t a n c e ,  the N a t i o n a l  U n d e r w r i t e r . 11/20/81,
p a g e  1, w h e r e  it says:

A  l a r g e  c o m m e r c i a l  umbrella ( l i a b i l i t y )  r i s k  c a m e  up for 
r e n e w a l  and w a s  r a t e d  at $ 1 0 5 , 0 0 0 ,  a b o u t  t h e  s a m e  as the 
p r e v i o u s  year. B u t  the i n s ured w a s  not s a t i s f i e d .  Aware 
of t h e  a g g r e s s i v e  r a t e  c o m p e t i t i o n  in t h e  c o m m e r c i a l  lines 
m a r k e t  t o d a y ,  he d e c i d e d  to s h o p  around. He a p p r o a c h e d  a 
s e c o n d  agent, w h o  submitted t h e  v e r y  s a m e  r i s k  to a 
d i f f e r e n t  c o m p a n y ,  which o f f e r e d  to w r i t e  it for just $20,000.
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Bat t h e  i n s u r e d  w a s  still n o t  happy. H e  c o n t i n u e d  
s h o p p i n g  and e v e n t u a l l y  t h e  o r i g i n a l  c o m p a n y ,  w h i c h  
o r i g i n a l l y  w a n t e d  $ 1 0 5 . 0 0 0  c a m e  b a c k  and t o o k  t h e  bus i n e s s  
-for $5,000. T h a t ' s  right, $ 5 . 0 0 0 . ( E m p h a s i s  added.)

1 5 / NAII and ISO, “ 1985: A C r i t i c a l  Y e a r , "  p . 30  (Spring 
1985). T h i s  q u o t e  h a s  been c u r i o u s l y  l a c k i n g  in any r e f e r e n c e  
m a d e  t o  t h i s  d o c u m e n t  by i n s u r e r s  in p r e v i o u s  t e s t i m o n i e s .  
(See, W a l t e r s ,  s u p r a . )

1 6 / P e n n s y l v a n i a  Polit i c a l  S u b d i v i s i o n  To r t  C l a i m s  Act, (42 
Pa. C S A  8541 et. seq.)

1 7 / Slu a n ,  F r a n k  A., "State R e s p o n s e s  to t h e  M a l p r a c t i c e  
I n s u r a n c e  'Crisis' o-f the 1970s: An E m p i r i c a l  A n a l y s i s , "  9 
J o u r n a l  o-f H e a l t h  P o l i t ics. P o l i c y  and L a w . 6 2 9  (Winter 
1985).

1 8 /
C o l u m n  (1) - 

1 9 8 4  D i s p o s a b l e  
1 9 8 4  A m o u n t  S p e n t  I n c o m e  o-f $ 2 , 5 7 8 . 1  

Itern in B i l l i o n s  a/ B i l l i o n  a/

F o o d  4 4 4 . 3  17.27.
H o u s i n g  3 9 7 . 8  15.4
P e r s o n a l  Income 
T a x e s  3 0 2 . 6  11.7

I N S U R A N C E  b/ 287.1 11.1

a /  Source: U S  D e p a r t m e n t  of C o m m e r c e ,  B u r e a u  of E c o n o m i c  Analysi 
b /  Source: B e s t s  M a n a g e m e n t  R e p o r t s . D e c e m b e r  31, 1984, page 1. 

L i f e  I n s u r a n c e  Fact B o o k , p a g e  56.
B l u e  C r o s s  A s s o c i a t i o n ,  T e l e p h o n e  call of 1/25/85.

1 9 / T h e  law w a s  e u p h e m i s t i c a l l y  e n t i t l e d  t h e  "FTC 
I m p r o v e m e n t s  Act of 1979."

2 0 / S e e  S t a t e m e n t  of the H o n o r a b l e  C l a u d e  P e p p e r  b e f o r e  the 
S u b c o m m i t t e e  on M o n o p o l i e s  and C o m m e r c i a l  L a w  on the 
I n s u r a n c e  I n d u s t r y ' s  A n t i t r u s t  E x e m p t i o n ,  April 11, 1984; 
f o u n d  at p a g e  5 uf t h e  S u b c o m m i t t e e ' s  r e p o r t ,  C o m p e t i t i o n  in 
t h e  I n s u r a n c e  I n d u s t r y  (Serial No. 127).

2 1 /  See, for i n s t a n c e ,  Issues a n d  N e e d e d  I m p r o v e m e n t s  in 
S t a t e  R e g u l a t i o n  of t h e  I n s u r a n c e  B u s i n e s s . G e n e r a l 
A c c o u n t i n g  O f f i c e  (Oct. 9, 1979) ( h e r e i n a f t e r , G A O  Issues);
T h e  I n v i s i b l e  B a n k e r s , An d r e w  T o b i a s  (Linden Pr e s s ,  1982);
T h e  L i f e  I n s u r a n c e  G a m e , Ranald K e s s l e r  (Holt, R i n e h a r t  and 
W i n s t o n ,  1 9 8 5 ) ; " P r o t e c t i o n  for S a l e :  T h e  I n s u r a n c e  Industry," 
N B C - T V  N e w s  (1981); Risk. R e a l i t y  a n d  R e a s o n , t h e  C o n f e r e n c e  
of I n s u r a n c e  L e g i s l a t o r s  ( S e p t e m b e r  1983).
O n e  of t h e  t e s t s  of s t a t e  p r e p a r e d n e s s  t o  deal w i t h  a c r i s i s  
in a v a i l a b i l i t y  and p r i c i n g  of l i a b i l i t y  i n s u r a n c e  is 
a c t u a r i a l  staff. Of t h e  52 s t a t e s  ( i n c l u d i n g  DC  and P u e r t o
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Rico) N I C O  s u r v e y e d ,  we f i n d  t h a t  2 6  h a v e  a c t u a r i e s .  So  o n e -
half of t h e  s t a t e s  h a v e  no  a c t u a r i e s  at all.
T h e r e  a r e  6 2  a c t u a r i e s  e m p l o y e d  b y  t h e  s t a t e s ,  of t h e  7 , 6 8 2  
a c t u a r i e s  in t h e  nation. It is well k n o w n  in t h e  i n d u s t r y  
t h a t  t h o s e  b e s t  s u i t e d  t o  deal w i t h  m a t t e r s  p e r t a i n i n g  to 
l i a b i l i t y  i n s u r a n c e  are t h o s e  w h o  h a v e  p a s s e d  the 
e x a m i n a t i o n s  e n a b e l i n g  t h e m  t o  b e  " F e l l o w s "  in t h e  C a s u a l t y  
A c t u a r i a l  So c i e t y .  S t a t e  r e g u l a t i o n  h a s  o n l y  8 su c h  per s o n s .
T h e y  a r e  e m p l o y e d  by  o n l y  5 s t a t e s  C C o n n e c t i c u t  (1),
M a s s a c h u s e t t s  <1), M i c h i g a n  (1), N e w  J e r s e y  (1) and N e w  Yo r k
(4).3
A e t n a  L i f e  and C a s u a l t y  I n s u r a n c e  C o m p a n y  a l o n e  e m p l o y s  126 
a c t u a r i e s .  T r a v e l e r s  h a s  100.

S o u r c e  of D a t a : A m e r i c a n  A c a d e m y  of A c t u a r i e s  1 9 8 5  N e a r b o o k
and D i r e c t o r y  of M e m b e r s  by B u s i n e s s  A f f i l i a t i o n .

22/ P u b l i c  L a w  9 0 - 4 4 8 ,  8 2  Stat. 476; 12 U.S.C. 174 9 b b b ,
42  d.S.C. 4011.

2 3 / M e e t i n g  t h e  I n s u r a n c e  C r i s i s  of Our C i t i e s . A r e p o r t  of 
t h e  P r e s i d e n t ' s  N a t i o n a l  A d v i s o r y  Panel o n  I n s u r a n c e  in R i o t -  
A f f e c t e d  Areas, J a n u a r y ,  196B, p. 1.

2 4 / S e e  E x h i b i t  II for a c o p y  of t h e  l e t t e r  to  t h e  J u s t i c e  
D e p a r t m e n t .

2 5 / 15 U S C  3901 et. seq. and 1983 a m e n d m e n t s .

2 6 / G A O  I s s u e s , p. 35.

2 7 / I b i d . . p . 176
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DA! A UNDERLYll.u C H A P ! S  3 & 4

C O M M E R C I A L  L I A B I L I T Y  I N S U R A N C E  P R O F I T A B I L I T Y  S T A T I S T I C S  (1)
R a t e  of R e t u r n  on Net W o r t h  (2)

E a r n e d  P r e m i u m s
/Bar (Mili i o n s  of $) A c t ual R O R  All A m e r i c a n  Indu s t r y  (3)

1 9 7 6 $ 4 1 6 0 2 7 7 1 3 . 3 7
1 9 7 7 5 8 6 5 39 1 3 . 5
1 9 7 8 7334 27 1 4 . 3
1 9 7 9 7 9 4 3 2 6 1 5 . 9
1 9 8 0 7 9 6 9 23 1 4 . 4
1981 7 4 1 6 15 1 4 . 0
1 9 8 2 6 6 2 7 •-> 1 1 . 0
1 9 8 3 6671 -2 1 1 . 5

A v e r a g e  197. 1 3 . 5 7

<1) S o u r c e ; N a t i o n a l  A s s o c i a t i o n  o-f I n s u r a n c e  C o m m i s s i o n e r s  
R e p o r t  on P r o f i t a b i l i t y ,  By L ine, By  State.

(2) R a t e  of R e t u r n  on n e t  w o r t h  e s t i m a t e d  f r o m  t h e  N A I C  R e p o r t e d  
I n s u r a n c e  O p e r a t i n g  P r o f i t  on E a r n e d  P r e m i u m s  b y  c o n v e r t i n g  
to n e t  w o r t h  by m u l t i p l y i n g  b y  a 2:1 P r e m i u m / N e t  W o r t h  Ratio. 
I n v e s t m e n t  I n c o m e  on S u r p l u s  i s  a d d e d  at an a s s u m e d  a f t e r  
tax y i e l d  as f o l l o w s :  1976, 5.07; 1977, 5.57; 1978, 6.07;
1979, 6.57; 1980, 7.07; 1981, 7.57; 1982, 8.07; 1983, 8.57.

<3) F o r t u n e  5 0 0. 1 9 7 6 - 1 9 8 0 ;  B u s i n e s s  W e e k. 1 9 8 1 - 1 9 8 3 .

M O T E : M a d  t h e  i n s u r e r s  n o t  c u t  p r e m i u m s  a f t e r  1 9 8 0  b u t  h e l d  t h e m
c o n s t a n t ,  t h e  R a t e  of R e t u r n  on N e t  W o r t h  w o u l d  h a v e  been:

1981 2 9 7
1 9 8 2  3 7 7
1 9 3 3  3 1 7

8 - y e a r  a v e r a g e  3 0 7

T h e  p r o b l e m  is c l e a r l y  r a t e  c u t t i n g ,  n o t h i n g  else!



A n a l y s i s  of R a t e  F i l i n a  of 

M E D I C A L  M U T U A L  L I A B I L I T Y  I N S U R A N C E  S O C I E T Y  O F  M A R Y L A N D  

F i l i n g  Date: M a y  16, 19 B 5  E f f e c t i v e :  J u l y  1, 1 9 3 5

J .  R O B E R T  H U N T E R

F e l l o w ,  C a s u a l t y  A c t u a r i a l  S o c i e t y  
M e m b e r ,  A m e r i c a n  A c a d e m y  of A c t u a r i e s  

P r e s i d e n t ,  N a t i o n a l  I n s u r a n c e  C o n s u m e r  O r g a n i z a t i o n  
F o r m e r  F e d e r a l  I n s u r a n c e  A d m i n i s t r a t o r



B A C K G R O U N D

O n  M a y  16, 1935, t h e  M e d i c a l  Mu t u a l  L i a b i l i t y  I n s u r a n c e  
S o c i e t y  of M a r y l a n d  (MMLIS) f i l e d  for an i n c r e a s e  ir. 
m a l p r a c t i c e  p r e m i u m s  of +297.. T h e  f i l i n g  a l s o  r e q u e s t e d  
c h a n g e s  in  t h e  r e l a t i v i t i e s  b e t w e e n  c l a s s e s ,  t h e  m o s t  n o t a b l e  
of w h i c h  w a s  a o n e - t h i r d  i n c r e a s e  in C l a s s  8 ( O B / G Y N  
S u r g e r y ) .  T h e  total i m p a c t  of t h e  o v e r a l l  r a t e  c h a n g e  of 
+297. a n d  t h e  c l a s s  r e l a t i v i t y  c h a n g e  of + 3 3 . 3 7  o n  O B / G Y N  
s u r g e o n s  w a s  t o  i n c r e a s e  t h e i r  r a t e s  b y  6 6 . 7 7 .  F o r  t h e  
h i g h e s t  r a t e d  t e r r i t o r y ,  t h e s e  d o c t o r s  h a d  t h e i r  r a t e s  r a i s e d  
f r o m  $ 2 5 , 4 2 9  t o  $ 4 2 , 3 9 3 .  T h i s  d i d  not p l e a s e  t h e  O B /  G Y N  
c o m m u n i  t y .

W A S  T H E  D V E R A L L  2 9 7  R A T E  I N C R E A S E  J U S T I F I E D ?

In m y  o p i n i o n ,  t h e r e  w a s  n o  j u s t i f i c a t i o n  for an  o v e r a l l  r a t e  
i n c r e a s e  of 297.. I n d e e d ,  I b e l i e v e  t h a t  t h e  f i l i n g  s u p p o r t s  
a r e d u c t i o n  i n  p r e m i u m s  r a t h e r  t h a n  an i n c r e a s e .  H e r e ' s  why:

D  T h e  f i l i n g  i n c o r r e c t l y  a s s u m e s  t h a t  t h e  y i e l d  on 
i n v e s t m e n t s  t h a t  t h e  M M L I S  will e a r n  i s  57, an 
u n r e a l i s t i c a l 1 y l o w  a s s u m p t i o n ,  a n d

o  T h e  f i l i n g  i n c o r r e c t l y  a s s u m e s  t h a t  i n f l a t i o n  in t h e  
f u t u r e  wi l l  b e  at d o u b l e - d i g i t  l e v e l s .

W h e n  p r o p e r  a s s u m p t i o n s  a r e  m a d e  o n  ju s t  t h e s e  t w o  ite m s ,  
e v ^ n  a c c e p t i n g  o t h e r  m a j o r  a s s u m p t i o n s  (such a s  t h e i r  
r e s e r v e s  a r e  a c c u r a t e ) ,  a r a t e  r e d u c t i o n  of 1 0 . 5 7  i s  
i n d i c a t e d .

H D W  S H O U L D  I N V E S T M E N T  I N C O M E  B E  F A C T O R E D  IN?

T o  d o  t h e  j o b  p r o p e r l y ,  a full b l o w n  t o t a l  r e t u r n  a n a l y s i s  
s h o u l d  b e  u n d e r t a k e n .  T h e  N a t i o n a l  A s s o c i a t i o n  of I n s u r a n c e  
C o m m i s s i o n e r s  a d o p t e d  t h e  t o t a l  r e t u r n  a p p r o a c h  a t  t h e i r  
J u n e ,  1 9 8 4  m e e t i n g ,  a n d  i s s u e d  a r e p o r t  d e t a i l i n g  s e v e r a l  
a p p r o a c h e s .  U n d e r  a t o t a l  r e t u r n  a p p r o a c h ,  ail i n c o m e  is 
a n a l y z e d  t o  d e t e r m i n e  w h a t  o v e r a l l  p r o f i t  t h e  c o m p a n y  will 
m a k e  u n d e r  a g i v e n  s e t  of r a t e s  a n d  a c o m p a r i s o n  of t h a t  
p o t e n t i a l  e a r n i n g  p o w e r  t o  t h e  n e e d e d  m a r g i n  t o  a t t r a c t  r i s k  
c a p i t a l  i s  u n d e r t a k e n .  It is  a s o p h i s t i c a t e d ,  h i g h l y  
d e s i r a b l e  a p p r o a c h  t h a t  s h o u l d  b e  u s e d  in  M a r y l a n d ,  a s  t h e  
N A I C  r e c o m m e n d e d  f o r  all r e g u l a t e d  lines.

In t h a t  t h e  f i l i n g  w a s  w o e f u l l y  s h o r t  of t h e  d a t a  n e e d e d  t o  
u n d e r t a k e  t o t a l  r e t u r n  a n a l y s i s ,  I d e c i d e d  t o  a c c e p t ,  for 
r e v i e w  p u r p o s e s ,  t h e  M M L I S  a p p r o a c h  t o  d i s c o u n t i n g  t h e  c a s h  
f l o w s  (th e i r  E x h i b i t  5, m y  E x h i b i t  "A", a t t a c h e d ) .  O n  m y  
e x h i b i t ,  y o u  will s e e  t h e  M M L I S  a p p r o a c h  a s  t y p e d  a n d  m i n e  in



h a n d w r i t i n g .  M M L I S  d i s c o u n t e d  t h e  l o s s e s  b a s e d  on a 
d i s t r i b u t i o n  o-f l o s s e s  p a i d  b y  time. P r e s u m a b l y  t h i s  is 
b a s e d  on  t h e i r  M a r y l a n d  e x p e r i e n c e ,  t h e  -filing d o e s  n o t  
i d e n t i f y  that.

T h e  a v e r a g e  c l a i m  t a k e s  a b i t  o v e r  7 y e a r s  t o  pay. T h i s  
m e a n s  t h a t  M M L I S  h o l d s  t h e  m o n e y  in r e s e r v e  f o r  t h a t  l o n g  
b e f o r e  t h e y  p a y  t h e  a v e r a g e  cl a i m .  O b v i o u s l y  t h i s  m e a n s  t h a t  
t h e  r e s e r v e s ,  w h i c h  a r e  f u l l y  f u n d e d  t o d a y  u n d e r  s t a t u a t o r y  
a c c o u n t i n g  r u l e s ,  will p r o d u c e  a s i g n i f i c a n t  a m o u n t  of 
i n v e s t m e n t  inco m e .

T h e  M M L I S  a p p r o a c h  a s s u m e s  t h a t  t h e y  w i l l  e a r n  5 7  o n  t h e i r  
i n v e s t e d  r e s e r v e s .  T h i s  is o b v i o u s l y  t o o  low. M M L I S  h a s  
e a r n e d ,  a c c o r d i n g  t o  t h e i r  1984 A n n u a l  S t a t e m e n t ,  t h e  
f o l l o w i n g  y i e l d s  o n  t h e i r  t o t a l  a s s e t s  ( i n c l u d i n g  a s s e t s  n o t  
i n v e s t e d  or  u s e d  f o r  b u s i n e s s — s u c h  a s  p r o p e r t i e s )  t h e  
f o l l o w i n g :

19 8 2 9 . 1 7

1 9 8 3 8 . 9 7

1 9 B 4 9 . 3 7

T t h e r  f i l e r s  r e c o g n i z e  t h a t  t h e  y i e l d  i s  n e t  so  a b s u r d l y  low. 
■ror e x a m p l e ,  o n  M a y  17, 1 9 B 5  t h e  l e a d i n g  w r i t e r  of m e d i c a l  
m a l p r a c t i c e  i n s u r a n c e  in  t h e  c o u n t r y ,  St. Paul s u b m i t t e d  a 
f i l i n g  i n  S o u t h  C a r o l i n a  i n  w h i c h  it u s e d  a 1 0 . 5 7  y i e l d  t o  
d i s c o u n t  t h a t  s t a t e ' s  c a s h  flow, (see m y  E x h i b i t  "B">

I h a v e  c h o s e n  t o  u s e  a 107 d i s c o u n t  r a t e ,  w h i c h  is r e a s o n a b l e  
f o r  f u l l y  i n v e s t e d  a s s e t s  of M M L I S .  T h a t  c h a n g e  i s  s h o w n  o n  
E x h i b i t  "A". It r e s u l t s  in  a d i s c o u n t  f o r  i n v e s t m e n t  i n c o m e  
of 4 3 7  r a t h e r  t h a n  2 6 7  b a s e d  o n  t h e  u n j u s t i f i e d  5 7  y i e l d  
a s s u m p t i o n .  If t h a t  c h a n g e  i s  c a r r i e d  t h r o u g h  t o  t h e  r a t e  
l e vel i t s e l f ,  t h e  r a t e  f i l i n g  w o u l d  h a v e  b e e n  f o r  a r e d u c t i o n  
in r a t e s  of 1 . 4 7  r a t h e r  t h a n  an  i n c r e a s e  of 297. T h e  
c a l c u l a t i o n  of t h e  r e d u c t i o n  i s  f o u n d  o n  E x h i b i t  " C " , 
a t t a c h e d .

T R E N D

M M L I S  d i s p l a y e d  i t s  ciwn M a r y l a n d  d a t a  f o r  t r e n d  o n  its 
E x h i b i t  4, m y  E x h i b i t  HD". It c a r e f u l l y  a n a l y z e d  t h e  d a t a  
a n d  c o n c l u d e d  t h a t  t h e  r a n g e  of r (Ssults w e r e  b e t w e e n  an 
a n n u a l  t r e n d  of + 7 . 8 7  b a s e d  o n  strai g h t  l i n e  p r o j e c t i o n ,  a n d  
+ 9 . 3 7  b a s e d  on  e x p o n e n t i a l  l i n e  p r o j e c t i o n .  T h e  d a t a  a r e  
c o m p a n y  s p e c i f i c  a n d  M a r y l a n d  s p e c i f i c  a n d t h r o u g h  t h e  m o s t  
r e c e n t  y e a r ,  1983.

F o r  s o m e  r e a s o n ,  t h e  f i l e r  t h e n  d i s p l a y s  d a t a  f o r  o t h e r  
i n s u r e r s ,  f o r  o t h e r  states., t h a t  i s  o l d  d a ta. (See E x h i b i t



"E"). T h i s  e x p e r i e n c e  is f r o m  a p e r i o d  of h i g h  i n f l a t i o n  and 
is  not r e l e v a n t ,  i n  m y  o p i n i o n  t o  t h e  c a s e  at h and. F o r  o n e  
t h i n g ,  t h e  f e d e r a l  g o v e r n m e n t  h a s  r e p o r t e d  t h a t  m e d i c a l  
i n f l a t i o n  r a t e s  in t h e  n a t i o n  a r e  b e l o w  107, c e r t a i n l y  n o  
w h e r e  n e a r  t n e  1 6 7  f i g u r e  t h a t  t h e  i r r e l e v a n t  d a t a  p r o d u c e .  
T h e s e  d a t a  s h o u l d  not b e  g i v e n  w e i g h t ,  i n  m y  e s t i m a t i o n .

I s e l e c t e d  a t r e n d  of 9 7  f o r  t h e  p u r p o s e s  of t h i s  r e v i e w .  It 
g i v e s  w e i g h t  t o  t h e  f a c t  t h a t  t h e  e x p o n e n t i a l  l i n e  h a s  a 
s l i g h t l y  b e t t e r  “f i t "  t o  t h e  d a t a  a n d  is w i t h i n  t h e  r a n g e  as  
c a l c u l a t e d  b y  M M L I S ,  b u t  n e a r  t h e  e x p o n e n t i a l  side. I air - 
c h o s e  t o  a p p l y  t h e  t r e n d  expcsr; : itially (this g i v e s  a h i g h e r  
a n s w e r  t h a n  u s i n g  a s t r a i g h t  l i n e ) .

L o o k i n g  a g a i n  at E x h i b i t  "C", t h e  u s e  of t h e  a m e n d e d  t r e n d ,  
c o u p l e d  w i t h  t h e  1 0 7  y i e l d  a s s u m p t i o n  p r o d u c e s  a n  i n d i c a t e d  
r a t e  l evel r e d u c t i o n  of 1 0 . 5 %

S E N S I T I V I T Y  A N A L Y S I S

If w e  u s e d  a y i e l d  of o n l y  9 7  (less t h a n  M M L I S  e a r n s ,  e v e n  on 
all a s s e t s  i n c l u d i n g  c a sh) a n d  u s e  a t r e n d  of 1 0 7  (eh i c h  is 
m o r e  t h a n  t h a t  r e a l i z e d  b y  M M L I S  a n d  m o r e  t h a n  t h a t  in t h e  
n a t i o n  t o d a y )  t h e  i n d i c a t e d  r a t e  w o u l d  b e  a r e d u c t i  on of
0.97..

A N A L Y S I S  O F  C L A S S I F I C A T I O N  C H A N G E S

I n c r e d i b l y ,  t h e r e  .is a b s o u l t e l y  n o  j u s t i f i c a t i o n  f o r  che 
c h a n g e s  in  t h e  c l a s s i f i c a t i o n  d i f f e r e n t i a l s  e m p l o y e d  b y  M M L I S  
c o n t a i n e d  i n  t h e  f i l i n g .  T h e  e n t i r e  **justification*' f o r  t h e  
c h a n g e  i s  f o u n d  o n  E x h i b i t  "F", a t t a c h e d .

T h e r e  a r c  o t h e r ,  m o r e  m i n o r  c h a n g e s  m a d e  w i t h o u t  a s h r e a d  of 
e v i d e n c e ,  s u c h  a s  t h e  t e r r i t o r i a l  r e l a t i v i t y  c h a n g e s ,  a n d  t h e  
- i n c r e a s e d  l i m i t s  c h a n g e s .

B A L A N C E  S H E E T

M M L I S  i s  a s  s o l i d  a n  i n s u r e r  a s  t h e r e  c a n  be. T h e i r  1 9 8 4  
b a l a n c e  s h e e t  s h o w s  t h a t  t h e  c o m p a n y  e n j o y s  a p r e m i u m / s u r p l u s  
r a t i o  of 1 . 2  t o  1. T h i s  c o m p a n y  a p p e a r s  t o  b e  over—  
c a p i t a l i z e d .  If t h e  r a t e m a k i n g  h a s  f o l l o w e d  t h e  c u r r e n t  
f i l i n g  a p p r o a c h ,  it i s  n o  w o n d e r .
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• MEDICAL MUTUAL LIABLITY INSURANCE SOCIETY OF MARYLAND 

1985 PROFESSIONAL LIABILITY RATE LEVEL REVIEW - OCCURRENCE COVERAGE

PRESENT VALUE OF PAID MEDICAL MALPRACTICE CLAIMS

i. (OCCURRENCE BASIS)

i

Time Interval 

Up to 12 most,

Cum.
Paid

% Paid Losses 
Bv Interval

Years of
Discount (n) Vn (5%) {[)?♦

Present
Value

•0.0% 0.0 0.5 .976 m

•• •• 

24 • 2.0 2.0 1.5 .929 1.858 /fjj

36 7.0 5.0 2.5 . .885 / 7 6 & 4.425 ?/?4‘

48 19.0 12.0 3.5 .843 1 0 . 1 1 6 ^  1'
60 35.0 16.0 4.5 .803 t(6l 12.848

72 . 53.0 • 18.0 '5.5 .765 13.770 f6; (6

84 68.0 15.0 6.5 .728 .*>36 10.920

96 79.0 11.0 7.5 .694 7.634 StW

108 87.0 8.0 ' 8.5 .661 5.288 ̂ S S

•120 92.0 5.0 9.5 .629 ,̂ 0i 3 . 1 4 5 Z 0 t

132* 95.0 3.0 • 10.5 .599 1.797 MO'

144 97.0 2.0 il.5 • .571 , 3 3 ^ 1.142 ^

156 99.0 2.0 12.5 .543 » 3 6 ^ 1.086 ^ 6 1

168 100.0 1.0. 13.5 .518 fat .518 ,77



C O N C L U S I O N

T h i s  f i l i n g  i s  n o t  j u s t i f i e d .  A n  o v e r a l 1 r a t e  level d e c r e a s e  
of 1 0 . 5 %  is n e e d e d ,  n o t  a  2 9 %  i n c r e a s e .  T h e  c l a s s  c h a n g e s  
w h i c h  s o  s h a r p l y  i m p a c t  t h e  0 B / 5 Y N  s u r g e o n  g r o u p  i s  n o t  
j u s t i f i e s  in t h e  f i l i n g ,  a l t h o u g h  t h e i r  m a y  b e  e x p e r i e n c e  
s o m e w h e r e  th a t  s u p p o r t s  t h a t  c h a n g e .  T h e  f i l i n g  s h o u l d  h a v e  
b e e n  d i s a p p r o v e d .  It is p a r t i c u l a r l y  a b u s i v e  t o  o b s e r v e  a 
6 6 . 7 %  i n c r e a s e  f o r  O B / G Y N  s u r g e o n s  w i t h  n o  j u s t i f i c a t i o n .  > jn  

t h e  b a s i s  of t h e  f i l i n g ,  t h e  O B / G Y N  r a t e  s h o u l d  h a v e  b e e n  
d e c r e a s e d  b y  10.5%. T h i s  m e a n s  t h a t  t h e  O B / G Y N  s u r g e o n s  in 
M a r y l a n d  m a y  b e  p a y i n g  ab. jt B 5 %  t o o  m uch.



II
St. Paul Fire and Karine Insurance Company $

St. Paul Kercury Insurance Company ^
Physicians and Surgeons Professional Liability

Exhibit C 
Loss end Loss Expense 

Payout Patterns

X e a r

1
2
3
4
5
6
7
8 
9

10

Cumulative • 

ftpn u a l JEBEQflfc

.061

.275

.496

. 6 6 8

.786

.869

.910

.952

.976
1.000

Incremental
A n n u a l .

.061 

.214 

.221 

.172 

.118 
• 0w3 
.041 
.042 
.024 
.024

Present Value*

• 059 
.187 
.175 
.124 
.076 
.049 .022 .020 
.011 
.009

1 .000 .73?.'

* Discounted claims payments at 10.5% pre-tax.

f
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MEDICAL MUTUAL LIABILITY INSURANCE S X I E T Y  OF MARYLAND

1985 Professional Liability Rate Level Review -

•

Total Limits Rate Level Indication -

; (i) (2) (3) (4)
E. P. at Ultimate Trend

Calendar/ Current Incurred Factor
Accident Rate Lewel • Loss & ALAE to 7/1/86.,k .  *

Year (Exfr. 3) (Exh. 2) at 1 1 X 7 /

1979 33,395 24,688 I ' * 2* (1.076^
1980 35,732 25,235 //*77 1.870
1981 33,872 25,904 /.5ft 1.685
1982 28,984 25,414 M i l 1.518
1983 18,203

150,185'
18.854 /,2fS\ .1.368J

(5) 
Losses 

Trended 
>o 7/1/86

(6)
Loss Ratio 
at Current 
Rate Leve’J 
(5)7(2)

Annual Trend Factor: 
(Exhibit 4)

11.OX

51,255

47,200 425/? 
43,649
38,580 JS /ttS  
25,785Zyy <//4

m y n

n r ? M

1.535' f . S S f  
1.321
1.289 / / / 7 7  
1.331
1.417 t//
T 3 7 T 3  

1 M 9

Five year loss atio at current rate level: A  * 2 ^

Discount for investment income at 5.0XiUoT) ' ^ 7 °  
(Exhibit 5) v r '  .

c l l t  

1,0 S  
y c /  ?

e) Discounted loss and LAE ratio (c) x (d): r
f) Permissible discounted loss and LAE ratio: • 8 J 5  

(Exhibit 6)

g) Indicated rate level increase (e) / (f): —/{D /S
h) Selected rate level increase

a)

b)

c) Discounted loss and ALAE ratio (a) x (b)

d) Provision for Unallocated LAE 
(Exhibit 6)

I N  I

I f J C O t A C ;  f t p 1 ®

Q t i L ' j

/ N e w i £  

C ^ j t t s & t '



MEDICAL MUTUAL LIABILITY INSURANCE SOCIETY OF MARYLAND 

1985 RATE LEVEL REVIEW - PROFESSIONAL LIABILITY - OCCURRENCE COVERAGE

TREND IN TOTAL LIMITS LOSS RATIOS AT CURRENT RATES
• •

(SOOO'S)

(1) (2) (3) (4) (5) • (6)

Calendar/
Accident

Year

Earned Premium 
at Current 
Rate Level

Ultimate Loss 
Incurred Loss Ratio at 

and ALAE • Current Rates
linear
Fit

Exponential
Fit

1979 . 33,395 24,688 .739 .672 .683

1980 35,732 25,235 .706 .748 .747

1981 33,872 25,904 .765 .825 .816

1982 28,984 25,414 ’ .877 .901 .893

1983 18,203 18,854 1.036 .978 .976

• Average Annual Trend:
1 /  

+ 7.8X
\ S  

+ 9.3X

r : .899 t / . 9 0 6 ^

(2) Exhibit 3

(3) Exhibit 2

(4) (3) / (2)

ISO COUNTRYWIDE TREND (Exh. 4A) 

Selected Trend Factor: U *



IKSITRANCE SERVICES O fF lC E  EXHIBIT V>J

COUNTRYWIDE#
I . i f c s s io n a l L i a b i l i t y  In su ra n c e  

C a lc u la t io n  o f  Annual T rend F a c t o r  
Based on  B a s ie  L im it s  L oss R a t io s  a t  F re s a n t  R a ta s

PHYSICIANS, SURGEONS AND DENTISTS
i. B a s ic  L im it s

• •

! Average Loss R a t io  a t
P reeen t R a tes

( I ) ( 2 ) ( 3 ) ( 4 ) ( 5 )
P o l i c y 9 1 0 0 .0 0 0 E x p on e n tia l
Y ea r B a s ic  L im it s Premium At < 2 M 3 ) Curve o f

Ending In c u r r e d  L o s s e s * P re s e n t  R a te s A c tu a l B e s t F i t

1 2 / 3 1 /7 5 9 1 6 7 ,8 1 0 .0 5 8 9 6 1 5 ,0 2 0 ,2 5 0  - .2 7 3 .2 3 2
1 2 /3 1 /7 6 1 3 9 ,1 7 6 ,6 0 8 5 2 4 ,2 2 5 ,8 5 0 • .2 6 5 .2 7 1
1 2 / 3 1 /7 7 * * 1 8 1 ,6 3 0 ,0 9 8 6 3 8 ,8 3 0 ,8 5 3 .2 8 4 .3 1 6
1 2 / 3 1 / 7 8 * 2 5 1 ,8 4 8 ,2 1 0 7 0 0 ,8 9 4 ,0 9 8 .3 5 9 .3 6 9
1 2 /3 1 /7 9 * 2 8 0 .5 9 0 ,2 1 9 7 1 7 .3 8 2 ,1 2 7 .3 9 1 .4 3 0  .
1 2 / 3 1 /8 0 * 3 3 2 ,6 1 2 ,6 7 2 7 0 5 ,7 2 6 ,4 1 6 .4 7 4 .5 0 2
1 2 / 3 1 /8 1 * 4 2 6 ,0 3 8 ,3 5 2 6 8 4 ,4 6 1 ,0 5 0 .6 2 2 .5 8 5
1 2 /3 1 /8 2 * . 4 9 7 ,5 3 2 ,5 1 3 6 6 6 ,4 9 9 .5 1 6 .7 4 6 .6 8 3

A verage Annual Loi»s R a t io  a t  P re s e n t  R a te s  T r e n d . . . . . . . . . . . . . * 1 6 .
# E x c lu d in g  T exas and M assachu se tts
•  L o s s e s  in c lu d e  a l lo c a t e d  lo s e  a d ju a ta e n t  expense end a r s  deve loped to  

an u lt im a te  s e t t le m e n t  b a s i s .

♦ In c lu d e s  C la ln s  Made D a ta .

S e le c te d  Annual T r e n d   ....................................   . .... ....................1 6 .OX

t U u o f f ^



Specialty

80240
80232
80248 
30263 
80235
80249 
80250. 
80251 
80266 
80261 
80253 
80280 
80145
80155
80156 
80141 
80150 
80153 
80168

t x n i b i i  »

MEDICAL MUTUAL LIABILITY INSURANCE SXIE TY  OF MARYLAND f / p 1'

1985 PROFESSIONAL LIABILITY RATE LEVEL REVIEW 

Effect of Proposed Classification Changes

Distribution Of 
Description , Total Limits Premium

Forensic Medicine . 1 0„0 X
Hypnosis • 0.0
Nutrition 1 0.0
Ophthalmology-No Surgery 0.2
Physlatry and Physical Medicine 0.2
Psychiatry 0.3
Psychoanalysis * 0.0
Psychosomatic Medicine 0.0
Pathology-No Surgery 0.5
Neurology-No Surgery 0.8
Radiology-Diagnostic-No Surgery 0.5
Radio.logy-Diagnostic-Minor Surgery 0.1 

Surgery-Urology 3.0
Surgery-P1astic-Otorhi no!aryngology 1.5 
Surgery-Plastic-N.O.C. 2.5
Surgery-Cardiac 0.0
Surgery-Cardiovascular 0.0
Surgery-Obstetrics/Gynecology 8.0
Surgery-Obstetrics 0.1

All Other 82.3
.TooTox

Effect: +2.8%

Present Propnsed
Relativity Relativity

.75 .65

.75 .65
. .75 .65

.75 .65

.75 .65
1.00 .65
1.00 .65
1.00 .65
1.00 -.65
1.00 1.20
1.20 1.80
2.10 2.80
3.00 . 3.60
6.00 5.00
6.00 5.00
5.00 6.50
6.00 6.50

. 9.00 12.00
9.00 12.00

Current Average Relativity: 2.15

Projected Average Relativity: 2.21


