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Pouch V
Juneau, Alao^a 99811

JMagka jilate ^Legislature
^louse of ^Representatilies

Phone:
(907) 465-3892

Labor and Commerce Committee

MEMORANDUM

T O :  R e p .  M i k e  N a v a r r e ,  C h a i r m a n

H o u s e  L a b o r  & C o m m e r c e  C o m m i t t e e

F R O M :  R o g e r  P o p p e ,  s t a f f

H L C  C o m m i t t e e

D A T E :  J a n u a r y  2 5 ,  1 9 8 5

S U B J E C T :  D o n  TfrF.app P . O M .  o f  1 / 2 2 / 8 5  o n  A P U C  s e r v i c e

T h i s  a f t e r n o o n  a t  2 : 3 0  p m ,  J a n u a r y  2 5 ,  1 9 8 5 ,  M a r v i n  W e a t h e r l y ,  

o n e  o f  t h e  C o m m i s s i o n e r s  o n  t h e  A l a s k a  P u b l i c  U t i l i t i e s  B o a r d  

( w h o  is c o i n c i d e n t a l l y  o n e  o f  t h e  r e - a p p o i n t m e n t s  w e  a r e  a p p r o v i n g  

t h i s  c o m i n g  M o n d a y i n  c o n f i r m a t i o n  h e a r i n g s ) ,  m a d e  a f o l l o w - u p  c a l l  

t o  m e  r e g a r d i n g  h i s  i n v e s t i g a t i o n  o f  t h e  T h r a p p  M e m o  I c a l l e d  h i m  

a b o u t  y e s t e r d a y .

M r .  W e a t h e r l y  c a l l e d  M r .  T h r a p p  d i r e c t l y ,  a n d  f o u n d  t h a t  M r .  T h t a p p  

w a s  f o l d  b y  G l a c i e r  S t a t e  ( t h e  p h o n e  u t i l i t y  c o v e r i n g  K a s i l o f )  a t  

S o l d o t n a  t h a t  G l a c i e r  S t a t e  h a d  f i l e d  a p e t i t i o n  w i t h  A P U C  t o  

a l l o w  t h e  e l i m i n a t i o n  o f  t h e  q u a r t e r - m i l e  r a t e  t o  g o  t o  a z o n e  r a t e  

a n d  t h u s  a l l o w  s i n g l e  p a r t y  s e r v i c e  a t  a n  a f f o r d a b l e  r a t e  f o r  

K a s i l o f .  F u r t h e r ,  a n  e m p l o y e e  a t  G l a c i e r  S t a t e  h a d  t o l d  M r .  T h r a p p  

t h a t  A P U C  W a s  s i t t i n g  o n  t h e  a p p r o v a l  o f  t h i s  r e q u e s t  a n d  h a d  b e e n  

d o i n g  s o  f o r  a y e a r  a n d  a h a l f ,  h e n c e  M r .  T h r a p p ' s  i r a t e  P . O . M .

M r .  W e a t h e r l y  c o n t a c t e d  B e r n i e  M u r r a y ,  t h e  S t a t e  M a n a g e r  f o r  

G l a c i e r  S t a t e ,  a n d  B e r n i e  s a i d  s h e  w a s  n o t  a w a r e  o f  a n y  s u c h  f i l i n g .  

F u u r t h e r ,  a c h e c k  o f  t h e  f i l i n g  r e c o r d s  b y  M r .  W e a t h e r l y  d i d  n o t  

t u r n  u p  a n y  s u c h  f i l i n g . M s .  M u r r a y  i n d i c a t e d  t h a t  G l a c i e r  S t a t e  w a s  

c o n s i d e r i n g  m a k i n g  s u c h  a f i l i n g  i n  t h e  n e a r  f u t u r e  a l o n g  w i t h  s e v e r a l  

o t h e r  r e l a t e d  f i l i n g s ,  b u t  h a d  n o t  y e t  d o n e  s o .  S h e  d i d  a s k  w h o  

t h e  e m p l o y e e  w a s  t h a t  h a d  p a s s e d  o n  t h i s  e r r o n e o u s  i n f o r m a t i o n  s o  it 

c o u l d  b e  c o r r e c t e d .  A  c h e c k  b y  M r .  W e a t h e r l y  w i t h  M r .  T h r a p p  m e t  

a d e a d  e n d ,  a s  M r .  T h r a p p  r e f u s e d  to  r e v e a l  t h e n a m e  o f  t h e  G l a c i e r  

S t a t e  p e r s o n  h e  h a d  t a l k e d  to .

A s  a r e s u l t  h o w e v e r ,  B e r n i e  M u r r a y  s a i d  t h e y  w i l l  b e  c o n t a c t i n g  a l l  

t h e i r  e m p l o y e e s  i n  t h e  n e a r  f u t u r e  t o  u p d a t e  t h e m  o n  u h e i r  f i l i n g  

a c t i v i t i e s  a n d  c o r r e c t  a n y  e r r o n e o u s  i m p r e s s i o n  t h a t  i t  w a s  t h e  f u a l t



o f  A P U C .  A  m e e t i n g  h a s  a l s o  b e e n  s c h e d u l e d  f o r  M o n d a y ,  J a n u a r y  2 8 ,  

1 9 8 5  i n  A n c h o r a g e  i n  o r d e r  f o r  A P U C  a n d  G l a c i e r  S t a t e  t o  e x p l o r e  

w a y s  o f  s p e e d i n g  u p  t h e  f i l i n g  p r o c e s s  f o r  t h i s  p a r t i c u l a r  i s s u e  

a n d  t h e  o t h e r  r e a l t e d  i s s u e s  G l a c i e r  S t a t e  i s  i n t e n d i n g  t o  s u b m i t ,  

i n  o r d e r  t o  g e t  s e r v i c e  t o  t h e  K a s i l o f  a r e a  a s  s o o n  a s  p o s s i b l e .

S o  i t  l o o k s  l i k e  f o r  t h e  w r o n g  r e a s o n s ,  t h e  r i g h t  t h i n g  i s  g o i n g  to 

b e d o n e .



M ik e . . . J a n  2 4 ,  8 5

A s  f o l l o w - u p  o n  t h i s  P O M ,  I c o n t a c t e d  M a r v i n  W e a t h e r l y , 

w h o  i s  o n e  o f  t h e  C o m m i s s i o n e r s  o n  t h e  A P U C  B o a r d ,  i n  A n c h o r a g e  

a t  2 7 6 - 6 2 2 2 .  H e  is  a l s o  c o i n c i d e n t a l  o n e  o f  t h e  A P U C  

a p p o i n t m e n t s  t h a t  i s  u p  f o r  a p p r o v a l  o f  h i s  r e - a p p o i n t m n e t  n e x t  

w e e k  M o n d a y .

H e  w a s  s u r p s e d  a t  t h e  a l l e g a t i o n  m a d e .  A p p a r e n t l y ,  K a s i l o f  is 

i n  t h e  G l a c i e r  S t a t e  C o m p a n y  s e r v i c e  a r e a .  W h i l e  G l a c i e r  S t a t e  

a n d  J u n e a u - D o u g i a s  T e l e p h o n e  h a v e  r e c e n t l y  b e e n  b o u g h t  o u t  b y  

C o n t i n e n t a l  T e l e p h o n e  ( a f t e r  a y e a r - a n d  a h a l f  o f  f e d e r a l l y  

r e q u i r e d  h e a r i n g s ) ,  a n d  t h e  f i n a l  b u y - o u t  h a s  b e e n  r e q u e s t e d ,  

it i s  u p  f o r  r e v i e w  n o w  b y  t h e  f e d e d e r a l  D e p t ,  o f  J u s t i c e .

S o  t h o s e  d e l a y s  a r e  a p p a r e n t l y  o u t  o f  t h e i r  h a n d s .

T h e r e  i s  a s e p a r a t e  i s s u e  h e r e  w h i c h  is  w h e t h e r  t h e r e  a r e  e n o o u g h  

p e o p l e  i n  t h e  K a s i l o f  a r e a  t o  w a r r e n t  e x p a n s i o n  o f  f a c i l i t i e s  a n d  

e q u i p m e n t  t o  w a r r e n t  p u t t i n g  i n  s i n g l e - p a r t y  t e l e p h o n e  l i n e s ;  

h o w e v e r ,  t h a t  i s  a d e c i s i o n  o f  t h e  l o c a l  G l a c i e r  S t a t e  c o m p a n y  

t o  m a k e ,  a n d  a p p l y  f o r ,  w h i c h  a p p a r e n t l y  t h e y  h a v e  n o t  d o n e  y e t .  

G l a i c e r  S t a t e  i s  n o t  a d d i n g  a n y  n e w  e q u i p m n e t  u n t i l  t h e  D e p t  o f  

J u s t i c e  a p p r o v e s  o r  d i s a p p r o v e s  e v e r y t h i n g ,  s o  i t s  n o t  e v e n  s o m e t h i n g  

A P U C  c a n  f o r c e  t h e  l o c a l  c o m p a n y  t o  d o .  T h e y  r e g u l a t e ,  t h e y  a r e  

n o t  t h e  o w n e r s  o f  t h e  l o c a l  e q u i p m e n t .

H u  w a s  t h u s  u n a w a r e  o f  a n y  r e q u e s t s  f r o m  G l a c i e r  S t a t e  o n  b e h a l f  

o f  K a s i l o f  to  p u t  i n  t h i s  i s s u e ,  a n d  i f  a n y  o n e  i s  d r a g g i n g  it 

a p p e a r s  i t  is  t h e  l o c a l  c o m p a n y .

H e  p r o m i s e d  h e  w o u l d  c a l l  D o n  T h r a p p  a n d  t r y  t o  g e t  t h e  d e t a i l s  

o f  t h e  s i t u a t i o n  a n d  r e s o l v e  t h e  p r o b l e m  o r  a t  l e a s t  l e t  D o n  

k n o w  w h a t  i s  h a p p e n i n g ,  a n d  t h e n  h e  w i l l  c a l l  b a c k  a n d  i n f o r m  u s .

A l s o  y o u  m a y  w a n t  t o  n o t e  t h a t  a s i d e  f r o m  c o n f i r m i n g  t w o  C o m m i s s i o n e r s  

o n  M o n d a y  f o r  t h e  A P U C  B o a r d ,  A P U C  i s  u p  f o r  s u n s e t  r e v i e w ,  s o  

t h e r e  w i l l  b e  s o m e  m o r e  o p p o r t u n i t i e s  f o r  t h e  L & C C o m m i t t e e  t o  

r a i s e  t h i s  a n d  o t h e r  i s s u e s .
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TO: ALL SENATORS AND ALL REPRESENTATIVES

FROM: DON THRAPP 
B0X449
KASILOF ,AK 99610  
2 62 - 1 4 33

MESSAGE: PLEASE GET ALASKA PUBLIC U T IL I TY  COMMISSION OFF THEIR
TAILS AND ZONE OUR TELEPHONE SERVICE AREAS SO RURAL RESIDENTS CAN 
OFFORI) PRIVATE L IN E S .  APPLICATION HAS BEEN BEFORE THEM FOR OVER 
TWO YEARS.  ACTION PLEASE!
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MEMORANDUM

TO: Dave H u t c h e n s

FROM: Ken J o h n s o n

RE: A P U C  Sunset R e v i e w  Re s ea rc h

Ma rch 1, 1985

The following info was c o m p i l e d  in p r ep a ra t io n  for the u p­
coming "sunset re view" h e a r i n g s  sc he duled by the l eg i sl a tu re  
for the Al as ka  P ubli c U t il i ti e s Commission.

OPE N DOCKETS

Ac co r di n g to a co mp u te r  pr in t ou t  dated 2/4/85, the AP UC had 
254 open do ck et s in c o m m i s s i o n  files. The utilit y b r e a k d o w n  
of those open d o c k e t s  is:

T e l e p h o n e U t i l i t i e s 92
Electr ic Ut ilit ies 78
W a t e r / S e w e r  Ut i li t i e s 51
Cable TV U ti l it ie s 11
Gas Utili ties 6
Other 17

Of the 78 e l e c t ri c  u t i l i t y  dockets, 31 involve A R E C A  me m be rs .

AGE OF DOCKETS

The oldest open d oc k et  in the files is the C h u g a c h / M L & P  b o u n d a r y  
dispute, opened in 1971. A total of 35 dockets, o pened prior 
to 1980, remain op en  today. Lis ted b e l o w  is the number of 
dockets a c cordin g to the year they were opened.

71-1 73-2 74-1 75-2 76-11
77-3 78-6 79-9 80-15 81-35
82-24 83-66 84-63 85-16

RATE CASES

As I read through the o r d er s  in the r a t e - ca s e doc k e ts  I r e­
searched, I found a ve r y  c o n s i s t e n t  patter n of action  taken 
by the A P UC  on rate cases. The c o m m i s s i o n  g e n e r a l l y  gives 
public noti ce that a u t i l it y  is filing a rate cas e w i t h i n  
seven days after the u t i l it y has filed. The public is g iv e n



thirty days after n o ti c e to file c o mm en ts on the utility  rate 
request. In almost e ve ry case, the commi s si o n issues an order 
g r a n t i n g  the util i ty  an inter im  rate within six weeks of filing. 
The effe ctive date for the inte ri m rate is about 30 days after 
filing. The c o m m i s s i o n  seems to m a k e  a pra ctice of c o n t a c t i n g  
the utility by t e l e p ho n e to advi s e  it of the c o m m i s s i o n ' s  
decision, with the order c o m in g  out 10-14 days later.

Four of our m e m be r  u ti l it ie s h a v e  rate cases pe nding befo r e  
the APUC that hav e b e e n  open for 1-4 years (CEA 4 yrs, GV EA  
3-1/2 yrs, K EA 2-1/2 yrs, INEA 1 yr.). Exclud in g these four 
utilities, the aver a ge  length of time a rate- ca se  for one of 
our mem be r s is b e f o r e  the APUC, based on the most rece nt rate 
case dockets, is 15.39 months.

NO N- R AT E CASES

The co m mi ss io n's h a n d l i n g  of n o n - r a t e  case do ck ets has patt er ns  
similar to those involvin g ut il it y rates, The commi ssion, in 
almost every case, took some act io n on the- docket w i th in  thirty 
days after it had be e n  filed. If public he ar ings were necessary, 
they are no r ma l l y  sc hedu le d about 90 days from the date the 
dock et was noti c ed  to the public. Using the most rece nt n o n­
rate dockets, it took the c o m m i s s i o n  an average of 14.8 m o n t h s  
to close n o n - ra te  cases in v olving A R E C A  members.

DELAYS

In my research I found that the co mm is s io n 's  staff r eg u la rl y 
req uests time e x t e n s i o n s  to c o m p le t e docket work. I did not 
add up the number of e x t e n s i o n  req ue st s I came across (now I 
wish  I had), but staff was r es p on s i b l e  for far mo r e case 
del ays than ut i l it i es  were. That's not to credit utilities.
In ma ny  cases, I found our co-o p s  were not a bit re l u ct a nt  to 
ask for case delays. I would think there is a lot of roo m 
for improvement in this area for both the co mm i s s i o n  and '"he 
ut i l i t i e s .



To: M i k e

T.-om: R o g e r_________

A P U C  Sunset Review:

March 5, 1985

T h i s  w i l l  be a s t a t e w i d e  t e l e c on f e r e n c e , i n c l u d i ng  all rural v i l l a g e  

loc at i o n s  in Alaska, so you should w e l c o m e  them; but also i n dicate that 

this is for their l i s t e n i n g  in only. We are not at this time taking 

t e s t i m o n y  on this issue f r o m  the t e l e c o n f e r e n c e  sites, but are taking 

t e s t i m o n y  in J u n e a u  f r o m  the m e m b e r s  of the A l a s k a  R ural Electiric 

C o o p e r a t i v e  A s s o c i a t i o n ,  (which i n cl u d e s  all the rural e l e c t r i c  u t i l it i e s  

in Alaska) w h o  are h a v i n g  their ann u a l  m e e t i n g  in J u n e a u  this week.

Y o u  sh o u l d  als o  a n n o u n c e  that this is a jo i n t  t e l e c o n f e r e n c e  of the 

H o u s e  and Se n a t e  L a b o r  and C o m m e r c e  Committees.

I u n d e r s t a n d  that there wil l p r o b a b l y  be about 50 p e op l e  at the 

h e a r i n g  from ARECA, but they hav e  w o r k e d  out a m o n g  thems e l v es  some 7 or 8 

p e o p l e  wh o  they feel are a r t i c u l a t e  to m a k e  the m a j o r  points.

To r e i t e r a t e  some of what I found out last n i g h t  at the A R E C A  

r e ception, all of the m a j o r  conc'erns could be bo i l e d  d o w n  to a r e l a t i v e l y  

short bil l in the o p i n i o n  of the legal coun s e l  for Chugach, J u li e  Simon.

I d o n ' t  k n o w  if w e  w a n t  to put h e r  on the spot p u b l i c l y  w i t h  that request, 

bu t  y o u  m i g h t  w a n t  to requ e s t  C h ug a c h  or A R E C A  to draft up a p ie c e  of 

l e g i s l a t i o n  that w o u l d  take care of their concerns, so that for subs e q u e n t  

h e a r i n g s  w e  w o u l d  h a v e  s o m e t h i n g  m o r e  tangib l e  to w o r k  with. Th e  act u a l  

l e g i s l a t i o n  so u nd s  like it w o u l d  be fairly short; but each of the 7 or 8 

m a j o r  points of c o n c e r n  i nv olves a m a j o r  po l i c y  d e c i s i o n  by the lngislture.

T h e r e  are n u m e r o u s  o p t io n s  on h o w  to p r o c e e d  a fter today. M i c h a e l  

T h i l l  has p o i n t e d  out that there is some p r o b l e m  w i t h  the 60 day 

r e q u i re m e n t ,  w h i c h  says that w e  are r e qu i r e d  u n d e r  s t a t u t e  to m a k e  the 

d e c i s i o n  on w h e t h e r  to sunset or ex te n d  w i t h i n  the first 60 days. However, 

M i c h a e l  feels that s ince the A P U C  report d idnt come out u' til the 49th day, 

and y o u  h a v e  in y o u r  files a le t t e r  f r o m  G a r ol y n  G uess s a y i n g  she w o u l d n t  

be a v a i l a b l e  on M a r c h  13th and 14th, ic m a k e s  it d i f f i c u l t  for us to me e t  

the r e q u i rement; but w e  p r o b a b l y  c ould do it by the end of this session.

Or, w e  m a y  chose to jus t  put out a bill for c o n t i n u a t i o n  of APU C  

w i t h i n  the n e x t  9 days; and leave the o t h e r  issues in a se p a r a t e  bill; but 

the u t i l i t i e s  w o u l d  re s i s t  that, b e c a u s e  they k n o w  the G o v e r n o r  w o u l d  not 

sun se t  the APUC, so I ' m  sure they w o u l d  w a n t  l e g i s l a t i o n  in w i t h  the 

c o n t i n u a t i o n  so it w o u l d  hav e  a b e t t e r  ch a nc e  of p a s s i n g  w i t h o u t  b eing 

v e t o e d  by the Governor.

Or, w e  m a y  w i s h  to give the A P U C  a o n e - y e ar  e x t e n s i o n  and then us e  the 

i n t e r i m  to r e a l l y  do r e s e a r c h  on this issue and come up w i t h  a solid bil l  

that w e  can submit a ? the b e g i n n i n g  of nex t  session.

Or, w e  could just let the A P U C  sunset b y  not d oing a n y t h i n g  this year, 

b e c a u s e  a b i l l  n ext y e a r  w o u l d  s a l va g e  the situation. T h e  t r o u b le  w i t h  

this a p p r o a c h  is that the l a w  r e q u i r e s  a B oard that ha s  b e e n  s u n s e tt e d  that 

th e y  h a v e  to m a k e  a c o n c e r t e d  a t t e m p t to star': w i n d i n g  d o w n  t heir p r o g r a m  

d u r i n g  their last y e a r  of existence. This w o  ild m e a n  that A P U C  w o u l d  h a v e  

to s tart lay i n g  off s taff (which m a y  not be all that d i s a s t r o u s  

— s k u t t l e b u t t  has it that one of A P U C ' s  p r o b l e m s  is that they h a v e  some 

r e a l l y  h i g h - p a i d  p eo p l e  ove r  there that are bot h  i n c o m p e t e n t  and s t u p i d ) .



T o : M i k e

From: R o g e r______________________________ M a r c h  19, 85_____________________________

APUC HEARINGS:

At t a c h e d  to this m e m o  is some of the n o te s  I h a v e  ha d  f r o m  v a r i o u s  p hone 

c o n v e r s a t i o n s  w i t h  d i f f e r e n t  people on the APUC; there is m ore cominf;.

I h a v e n’t shown any of it to Fred or M i c h a e l  y e t — it should p r o b a b l y  be 

treated c o n f i d e n t i a l  so the i n d i v i du a l s  invol v e d  dont get put on the 

spot.

I h e a r  that the C o m m i s s i o n  has come loaded for bear. We did m a n a g e  to 

get at least some r e s u m e s  on them on short itice (see files).

There is also a good o v e r v i e w  p a p er  on terms and c o n c e p t s  that you m ight 

wan t  to call the C o m m i t t e e s  at t e n t i o n  to: #6 in the file, b y  Chugach,

on "What is a U t i l i t y , "  w h i c h  they d r e w  up at m y  request after I had 

some m e e t i n g s  w i t h  them last w e e k  and it bec a m e  clear that there wer e  

terms I sim p l y di d n 't  u nd e r s t a n d , and figu r e d the C o m m i t t e e  w o ul d n ' t  

either.

T h e r e  is a good h'emo (//7) from J o h n s o n  to H u t c h e n s  w h i c h  speaks to the 

n u m b e r  of open docket cases that A P U C  ha s o u t s t a n d i n g — a sore point for 

all the u t i l i t i e s  right now.

Yo u  p r o b a b l y  alre a d y  sa w  the letter (//10) from G uess to F r an k  g i v i n g  us 

h e r  r e s ponse to the n a m e s  of u t i l i t ie s  u n d e r  $ 5 0 0 , 0 0 0  in v a l e — I 

thought it w o u l d  be h e l p f u l  ba c k u p  for the C o m m i t t e e  b e c a u s e  it deals 

indi r e c tl y  w i t h  the conc e r n  as to w h e t h e r  u t i l i t i e s  b e l o w  a cert a i n  size 

should e ven be reg ul a t e d  and w h e t h e r  it is cost e f f e c t i v e  to do so. I 

w i l l  hav e  n otes typed up later on the p h o ne  call from Bob Blodgett, ex 

S e n a t o r  w h o  n o w  runs T e l l e r  u t i l i t y  (he is the g u y  w h o  called y o u  from 

Kon a y e s t e r d a y — he bent m y  ear for almost an hour) and is b e i n g  fucked 

ove r b y  APUC, in his opinion.

I hav e  one b i g q u es t i o n  yo u  m i g h t  w a n t  to ask A P U C — w h i c h  is w h y  are 

they s p e n d i n g  their time g o i n g  a fter the little u t i l i t i e s  and letting 

A l a s c o m  get by w i t h  m a k i n g  r e g u l a r  20-30% tariff incre a se s ?  W h y  does it 

cost almost double to call inside A l a s k a  w h a t  it costs to call outs i d e 

long distance?

A  second q u e s t i o n  y o u  m i g h t  wan t  to ask is that in their an n u a l  report 

from last y e a r  (see attached), on p age 1 they said they w o u l d  be 

•.eveloping all these p r o c e d u r e s  to s u b s t a n t i a l l y  re du c e  the lag b e t w e e n  

the h e a r i n g  p r o c e s s  and the issuance of d ecisions. W h y  h a v e n ' t  they 

b e e n  able to do this? A n d  w h y  c an't they r e d u c e  the lag time b e t w e e n  

the o p e n i n g  of a case and the ac t u a l  h e a r i n g  of it?
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DEPARTMENT OF LABOR 
(AS 08.18,  AS 08.40, AS 08.53,
AS 18.60, AS 23, AS 36, AS 44.31)

T h e  DEPARTMENT OF LABOR'S p r im ary  mission is to foste r and  promote  the  
welfare of the  wage e a r n e r s  of the  s t a t e ,  improve the i r  working condi t ions ,  
and advance  th e i r  o p p o r tu n i t i e s  for p ro f i tab le  employment.  T h e  d epar tm en t  
adminis ters  employment s e r v i c e ,  unemployment  in su ra n ce ,  a n d  w orke rs '  
compensation programs;  e n fo rc e s  laws and  reg u la t io n s  dealing w i th  job sa fe ­
ty ,  h o u r s  of work ,  wages ,  and  work  condi t ions ;  and  collects, a n a ly z e s ,  and  
re leases  labor and  popula tion s t a t i s t i c s .  The d epar tm en t  is t h e  labor  r e la ­
tions agency  for all public  employers  and  employees ,  except s t a t e  employees .

OFFICE OF THE COMMISSIONER 
0 Occupational Safety & Health 

Review Board (AS 18.60.057)
0 Safe ty  Advisory  Council 

(AS 18.60.830)

T h e  OFFICE OF THE COMMISSI' IER is re sp o n s ib le  for the overa l l  manage­
ment of the  depar tm en t ' s  p ro g ram s  and  r e s o u r c e s ;  se rves  as liaison with 
o t h e r  s ta t e  agenc ies ,  f ed e ra l  agenc ies ,  ci t ies and  b o roughs ,  a n d  the  s ta te  
l eg is la tu re ;  and  acts on unemployment i n s u ra n c e  appea ls .  The office spon ­
sors national d is t r ibut ion  of  informat ion abou t  employment in Alaska to offse t  
the inf lux of unemployed p e r s o n s  to th e  s t a t e .

The  Occupational Safety a n d  Health Review Board  holds h e a r in g s  and  ru les  
on co n te s t s  which have been  filed in connection with c ita t ions  i s sued  or  
penal t ies  imposed by the Division of Labor S t a n d a r d s  and Safe ty  for alleged 
v io la t ions(s )  of Alaska's  s a f e ty  and  hea l th  s t a n d a r d s ,  s ta tu te s  o r  r e g u la ­
t ions.

The Alaska Safe ty Advisory  Council  r e p r e s e n t s  i n d u s t r y ,  labor,  t h e  federa l ,  
s t a t e  and  local g ove rnm en ts ,  and  the  g enera l  p u b l ic .  The Council  works  in 
cooperation with organ iza t ions  t h a t  a re  i n t e r e s t e d  in promoting s a f e ty ,  and  
makes recommendations to a p p r o p r i a t e  s ta t e  d e p a r tm e n t s ,  the  g o v e r n o r ,  and 
the  l e g is la tu re  on the achievement  of a coord ina ted  s ta t e  policy an d  p rogram  
for th e  safe ty  and  heal th  of r e s id e n t s  of th e  s t a t e .  The ASAC o rg an izes  an 
Annual G overnor ' s  Safety C onfe rence .
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ADMINISTRATIVE SERVICES 
DIVISION
° Population. Information Program  
° Research  & Analysis Section

This  Division p rov ides  management informat ion and  s u p p o r t  s e rv ice s  to the  
Depar tment and develops an d  d i s t r i b u t e s  labor  m arke t  and popula tion in fo r ­
mation and c onduc ts  labor fo rce  r e s e a r c h .  T he  Division's  su p p o r t  s e rv ice s  
include  p e r s o n n e l ,  fiscal,  r e s e a r c h  and  an a ly s i s ,  word process ing  a n d  office 
s e r v ic e s .  Th is  Division a s s i s t s  all p ro g ram s  in the  Department in p lann ing  
and  meeting th e i r  goals and  ob jec t ives .  The  r e s e a r c h  and analys is  section 
g a t h e r s  da ta  on Alaska's  popula t ion  and  economy and produced es t im ates  for 
total popu la t ion ,  population c h a r a c t e r i s t i c s ,  employment by  i n d u s t r y ,  and  by  
occupa t ion ,  wage r a t e s ,  occupational in ju r ies  and i l ln e s se s ,  and 
unemployment.  This  section also answ ers  r e q u e s t s  and  publi shed r e s e a r c h .  
Clients  s e r v ed  by the  Division inc lude  d ep a r tm en t  management a n d  s taf f ;  
local, s t a t e ,  and federal  agenc ie s ;  l eg is la to r s ;  nonprof i t  o rgan iza t ions ;  
p r iv a te  employers ;  and  ind iv idua l  and  o rgan ized  members of the work  force.

EMPLOYMENT SECURITY DIVISION 
° Employment Serv ice  
° Unemployment In su ran ce  
° Work Incen t ive  Program (WIN)
° Alaska Employment Secu r i ty  Act 

(AS 23.20)
° Employment Secur i ty  Advisory  

Council (AS 23.20.025)

Th is  Division consis ts  of two bas ic  complementary opera ting p r o g r a m s — 
Employment Serv ice  (ES) and  Unemployment I n s u ra n c e  ( U I ) . T hey  p ro v id e  
essen t ia l  job-m atching s e r v ice s  to the  pub l ic ,  and temporary  b e n e f i t s  to 
eligible claimants while th e y  a re  seek ing  employment.  The Division also 
adm in is te r s  the  Work Incen t ive  (WIN) P r o g ra m , which ass is t s  welfare c lients  
in obta in ing  unsubs id ized  employment.

The  EMPLOYMENT SECURITY DIVISION o p e ra te s  within the framework of a 
f e d e ra l / s t a t e  p a r t n e r s h i p .  C o n g r e s s  a p p ro p r i a t e s  the  money to t h e  S ta te ,  
and  the  p rog ram s  opera te  u n d e r  th e  Alaska Employment Security  A c t . This 
act  re f lec ts  basic  federal  r e q u i r e m e n t s ,  tem pered  with the special r e q u i r e ­
ments  of Alaska as de te rmined by  the  leg i s la tu re .

The  Employment Secur i ty  A dv iso ry  Council rev iews  problems and a s s i s t s  in 
de termining  depar tm en t  policy on m a t te r s  re la t ing  to employment s e c u r i t y .
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LABOR STANDARDS & SAFETY 
DIVISION
0 Wage and  Hour Program 
0 Labor Relations Agency 
0 Unemployment In su ran ce  

In v e s t ig a t io n s  Program 
0 Mechanical Inspect ion Section 
0 Occupationa l Safety & Heal th  

Section
0 Volun ta ry  Compliance Section

The Wage and Hour Program i n s u r e s  th a t  w o rk e rs  are  jus tly  com pensa ted  
for t h e i r  labors  and  are  s a f e g u a r d e d  from u n fa i r  or  d iscr iminato ry  p ra c t i c e s  
b v  en fo rc ing  and  admin is te r ing  Alaska labor  laws.  Th is  inc ludes  en fo rcem ent  
of minimum wages  and ove r t im e ,  child labor  laws,  r ig h t  to r e t u r n  t r a n s -  
p o r lat'.on, publ ic  con t rac ts  law. c o n t ra c to r s  l icensing r e q u i r e m e n ts ,  wage 
s e c u r i ty  bonding  of fish proves. .  -s and  p r im ary  fish b u y e r s ,  ac t in g  in the  
capacity  of the  Labor Relat ions  Agency for all political subd iv is ions  of th e  
S ta te ,  a n d  responsibil i ty  fo r  the  adminis t ra t ion  and  l icensing of p r iv a te  
empioyment agencies .

The Unemployment In s u r a n c e  Inves t ig a t io n s  P rogram is c h a rg ed  with the  
respons ib i l i ty  of maintaining a system for de tec t ing  f raud  o v e rp a y m en ts  to 
reduce  loss to the  Unemployment In s u ra n c e  T r u s t  F u n d .

The Mechanical Inspection Section p ro v id e s  pub l ic  pro tec tion  t h r o u g h  in s p e c ­
tion and cert if icat ion of amusement  r i d e s ,  boiler and p r e s s u r e  v e s s e l s ,  and 
e iev a to r s .  Electrical  and  plumbing  ins ta l la t ions  a re  inspec ted  for fau l ty  
w orkm ansh ip ,  con trac to r  l i c e n s in g ,  and  to a s s u r e  th a t  the  e lec t r ic ians  and 
p lum bers  have  Certif icate o f  F i tness  c a r d s .  Cease and  desis t  o r d e r s  may be 
i s sued  if c o n t r a c to r s  or in d iv id u a ls  a re  not in compliance with the  s t a t u t e s .

The  Occupational Safety a n d  Health Section aims to p ro tec t  Alaskan w o rk e rs  
from in d u s t r ia l  acc idents  a n d  jo b - r e la te d  i l lness  th r o u g h  the en fo rcem ent  of 
s t a n d a r d s  accepted  by labo r  and  i n d u s t r y ,  and  by  tra in ing  em ployers  and
employees to follow safe an d  hea l th fu l  work p r a c t i c e s .  Every fa ta l i ty  and
ser ious ,  acc iden t  as well as  all valid complaints abou t  working condi t ions  a re  
in v e s t ig a te d .  Some work p r o c e s s e s ,  condi t ions ,  and  p ro c e d u re s  a r e  more 
h a za rd o u s  than c ' .hers .  T h e r e f o r e ,  e f fo r t s  a re  concen t ra ted  to i n s p e c t  those  
employers  and  v o rk  places in i n d u s t r i e s  th a t  have  been identif ied as hav ing
a h igh  inc idence  of in ju ry  a n d  i l lness .  The Section also offers  s e r v i c e s  to
help employers  volunta ri ly  comply with i t s  r eg u la t io n s .  No c ita t ion o r  
p ena l ty  is  i s sued  as a r e s u l t  of a consu l ta t ive  inspec tion .  T ra in ing  cou rses  
in occupational safety  and  heal th  can be r e q u e s t e d  from th e  Volun ta ry  
Compliance Section by employer and employee g r o u p s .

Approximate ly  163,000 em ployers  and  employees in p r iv a t e ,  local , and  s ta te  
gove rnm en t  s ec to r s  are s e r v e d  b y  th is  divis ion.
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WORKERS' COMPENSATION DIVISION 
° Workers '  Compensation Board 

(AS 23 .30 . )
° Second In ju ry  Fund  
° Workers '  Compensation Act 

(AS 23.30)
0 F ishe rm an 's  Fund  
° F i she rm an 's  F u n d  Advisory and  

Appeals Council  (AS 23.35.010)

The WORKERS' COMPENSATION DIVISION is th e  admin is t ra t ive  arm of the  
Workers '  Compensation B o ard . I t s  bas ic  p u r p o s e  is to in s u re  t h a t  Alaska 
w orke rs  who s u f f e r  in ju ry  or d isease  from t h e i r  employment rece ive  medical 
care  and  cash  wage benef it s  d u r i n g  disablement t h r o u g h  th e i r  employers  o r  
the  employers '  i n su ra n ce  companies.  The  b o a rd  se lec ts  cases  for h ea r in g  
and  i s sues  o r d e r s ,  including formal b o a rd  decis ions .

The Second In ju ry  F u n d , an in te g ra l  p a r t  of the  Workers '  Compensation A c t , 
p rov ide s  for the  vocational rehab i l i ta t ion  of p e rm anen t ly  disab led  w o rk e r s .  
The Fund  p ro v id e s  not only financial  aid for r e t r a i n i n g ,  b u t  s u p p o r t  and 
encouragem ent  to the disabled w o rk e r  and family t h r o u g h  pe rsona l  con tac t  
d u r in g  the  crucia l  per iod  of phys ica l  and  emotional ad jus tm en t .

The F ishe rm en 's  Fund p rov ides  for t r e a tm e n t  and  care  of Alaska 's  l icensed 
commercial f ishermen who are  in ju r e d  o r  become ill due  to f i sh in g - re la ted  
ac tiv it ie s  on sh o re  in Alaska o r  in Alaska w a te r s .  S ix ty  p e r c e n t  of fees 
received  for each commercial f ish ing  l icense  sold is u sed  to s u p p o r t  the  
Fu n d .  T he  F ishe rm an 's  Fund A dv iso ry  and  Appeals  Council  reviews app l ica ­
t ions for  a s s i s tan c e .
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D e c e m b e r  4th, 1985

G o v e r n o r  Bill S h e f f i e l d  
C a p i t a l  Building  
J u n e a u , A la ska

D ear Governor S h e f f i e l d r

T h e  C i t y  of C r a i g  h a s  j u s t  r e c e i v e d  m o r e  bad nevs a b o u t  it's 
i n s u r a n c e  coverage.. I k n o w  t h i s  i s s u e  is of c o n c e r n  t o  y o u  
a n d  t h i s  i n f o r m a t i o n  is p a s s e d  a l o n g  f o r  y o u r  i n s u r a n c e  task  
f o r c e f if it is sfcll activer and for y o u  b e c a u s e  w e  n e e d  y o u r  
s u p p o r t - f o r  a tort l i a b i l i t y  limit law. ____ _ _ _ _ _ -----  --- -

T h e  l a t e s t  h o r r o r  s t o r y  c o n c e r n s  the c i ty's u m b r e l l a  l i a b i l i t y  ; 
coverage. C u r r e n t  c o v e r a g e  is 5 m i l l i o n  d o l l a r s  a b o v e  a l l  o f  "j 
t h e  ci ty's u n d e r l y i n g  policies. The a nnual p r e m i u m  is $ 1 4 , 8 9 7 . 0 0  
(up from $3200.00 the y e a r  before,. The p o l i c y  expires in January, 
1 9 8 6  a n d  t h e  o n l y  a v a i l a b l e  c o v e r a g e  w i l l  cost $ 1 3 , 0 0 0 . 0 0  for 
the f irst six months and $ 2 0 , 0 0 0 . 0 0  per a n n u m  t h e r e a f t e r .  T h e  
b a d  news is that the a m o u n t  of c o v e r a g e  is r e du ced from 5 m i l l i o n  
d o l l a r s  t o  $500, 000 a n d  t h e  c o v e r a g e  w i l l  & p p l y  o n l y  to the 
a u t o  and genera l l i a b i l i t y  policies. We can not p u r c h a s e  u m b r e l l a  
c o v e r a g e  for w o r k e r s  c o m p e n s a t i o n ,  e m e r g e n c y  m e d i c a l ,  p o l i c e  
p r o f e s s i o n a l  or errors and o m i s s i o n s  coverage.

A s i d e  f r o m  the i n c r e d i b l e  p r e m i u m  c o s t s  (which a c c o u n t  for a l m o s t  
o n e  half of t h e  p r o p e r t y  t a x  l e v y  in C r a i g )  t h e  c o v e r a g e  is 
s i g n i f i c a n t l y  reduced or unavai l a b l e .

L o c a l  g overnmen ts are p l a c e d  in the s i t u a t i o n  of t r y i n g  to p r o v i d e  
a m u l t i t u d e  of varied s e r v i c e s  f r o m  e m e r g e n c y  s e rvice to s ewerage,  
d a y c a r e ,  r e c r e a t i o n ,  h a r b o r s ,  t r a n s p o r t a t i o n ,  c o n s t r u c t i o n ,  
s o c i a l  services; you k n o w  t h e  list. We o p e r a t e  w i t h  p e r s o n n e l  
w h o  v a r y  f r o m  p r o f e s s i o n a l l y  t r a i n e d  i n d i v i d u a l s  to v o l u n t e e r s  
w h o  are trying just to m a k e  t h e  t o w n  a b e t t e r  p l a c e  t o  l i v e .
W e  have continuous e x p o s u r e  to i n n u m e r a b l e  lawsuits. M o s t  c i t i e s  
o p e r a t e  w i t h  limited r e s o u r c e s  a nd w e  can no longer i n s u r e  o u r s e l v e s  
sufficiently . We can not  ask v o l u n t e e r s  (or employees) to p l a c e 
p e r s o n a l  homes or sa v ings on the line b e c a u s e  they m a y b e  p e r s o n a l l y  
n a m e d  in a civil rights, m e d i c a l  m a l p r a c t i c e , o r  s i m i l a r  lawsuit.

A b s e n t  a state lottery, the n e x t  b e s t  g a m e  in t o w n  is "sue the 
c i t y” (or state or school d i s t r i c t  or borough). W e  need a limit 
o n  t h e  a m o u n t  of m o n e y  t h a t  can be a w a r d e d  in a c l a i m  a g a i n s t  
a g o v e r n m e n t a l  entity. (I'd like to see it a pply  to e v e r y o n e ,  
b u t  m y  concern now is for the city). Sin ce w e  can't g e t  u m b r e l l a  
coverage, w e  need a s tatue to p r o t e c t  us so g o v e r n m e n t a l  f u n c t i o n s  
c a n  c o n t i n u e .  O t h e r w i s e ,  I b e l i e v e ,  w e  f a c e  s e r i o u s  t h r e a t s  
by the loss of services as i n s u r a n c e  costs or u n i n s u r e d  e x p o s u r e  
o r  u n i n s u r e d  awards increase.

I read that a recent Rand C o r p o r a t i o n  s u r v e y  of l a wsui t s e t t l e m e n t  
c l a i m s  in t h e  a s b e s t o s  i n d u s t r y  s h o w e d  t h a t  f o r  e v e r y  $1.(10

l
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a w a r d e d  t o  p l a i n t i f f s , 95 c e n t s  w e n t  t o  d e f e n s e  l a w y e r s  and  
64 cents w e n t  to p l a i n t i f f‘b lawyers. A b o u t  2/3 of the s e t t l e m e n t s  
g o  to the lawyers. I k n o w  the Al a s k a  Bar A s s o c i a t i o n  is o r g a n i z i n g  
to oppose a t o r t  l i a b i l i t y  law for obviaous reasons. The A m e r i c a n  
T r i a l  L a w y e r s  A s s o c i a t i o n  is o r g a n i z i n g  for the same f i g h t  o n  
the national level. T h e s e  s p e c i a l  i n t e r e s t s  s e l f i s h l y  i g n o r e  
the w h o l e  problem.

N o w  t h e  p i t c h  f o r  h e l p :  W i l l  y o u  i n t r o d u c e  a tort l i a b i l i t y
b i l l  to p r o t e c t  g o v e r n m e n t s  f r o m  e xorbitant claims? Some s t a t e s  
B t i l l  h a v e  s o v e r i g n  i m m u n i t y  for g o v e r n m e n t a l  units, w h i c h  is 
a possibility. P o l i t i c s ,  I ' m  afraid, will d i c t a t e  the p a r t i c u l a r s , 
b u t  w e  n e e d  s t r o n g  i n i t i a t i v e  to get the l e g i s l a t i o n  rolling. 
I hope you find it c o n s i s t e n t  w i t h  your a d m i n i s t r a t i o n ' s  p o l i c y  
t o  c o n t i n u e  t h e  i n i t i a t i v e  y o u  h a v e  s h o w n  b y  a p p o i n t i n g  t h e  
task force and t a k e  t h e  n e x t  step to i n t r oduce the  l e g i s l a t i o n  
w e  need.

City A d m i n i s t r a t o r

cc: E l i z a b e t h  C u a d r a
S cctt Burgess, A M L  
S e n a t o r  Dick E l i a s o n  
R e p r e s e n t a t i v e  P e t e r  Goll 
M a y o r  S p r ague & C o u n c i I m e m b e r s



Arizona

Arkansas

California

Delaware

Florida

STALE

Georg la 

Idaho

ttidtMiiLCancilllallQflS .-Premium. Increases and 
Monrene^a 15;— 13115-State Insurance Department and Legislative

B£SCQIlS£i 
October 17, 1985

Circular
Letter
(8/15/85)

FORM

Directive 
No. 1-85 
(1/7/85)

Letter
(7/26/85)

Dulletin 
Ho. 85-7 
(9/18/85)

(1(Informa­
tional
Dullet in 85- 
103 (7/25/85)

APPLICABILITY 

Commercial Lines

Property/Casualty

Commercial Lines

Commercial Lines

Property/Casualty

conciici

"Case and contract Midterm 
laws; unfair trade Cancellations 
practices."

Statute and 
Directive 20-67

Unfair Trade 
Practices Act

Unfair Trade 
Practices Act

Unfair Trade 
Practices Act

Pol icy
Cancellations

CfltttEHELUAII Qll&LE
State's cancellation laws pertain only to aulo. 
Contract of adhesion. Insurers "violate trust" 
by midterm cancellations. Threatens 
“administrative action."

L_mprehensive bulletin restates specific statutory 
restrictions and previous department position.

L Nonrenewa’s Specifically prohibits wholesale cancellations.

Midterm Threatens legislative action if abuses do not
Cancellations, cease, as well as administrative action under 
Premium the unfair trade practices act. Cancellations
Increases and price increases proper only upon “factors...
& Honrenewals not present at the inception of coverage."

Midterm "Indiscriminate cancellations and nonrenewals"
Cancellations will be reviewed as possible unfair trade prac- 
& Nonrenewals Lices. Bulletin threatens an ultimate legislative 

response.

Inadequate 
Notice of 
Nonrenewals/ 
Premium Increases

Bulletin primarily directed at inadequate notice 
of nonrenewals and premium increases.

(2)Informa- 
t i ona1
Bulletin 85- 
279 (U/13/85)

Conmercial 
Property/Casualty

F 1 Ida Insurance 
Laws

Midterm Letter Issued "guidelines" providing that
Cancellations "cancellation, particularly midterm cancellation, 
& Noirenewals ...is appropriate only...as a result of...factors 

...not present at the inception."

Bullet in 
(7/16/85)

Property/Casualty Unfair Trade Midterm Any action not justified by "sound underwriting
Practices Act Cancellations or pricinq considerations" will be scrutinized as

8. Premium a possible unfair trade practice. "Individual
Increases risk factors" are key.

Bulletin No. Conmercial Unfair Trade
85-1 (3/20/85) Property/Casualty Practices Act

Midterm 
Cancellations 
& Premium 
Increases

Action must be based on individual risk factors. 
Unjustified actions will be reviewed as possible 
unfair trade practice.

Kansas Bulletin Property/Casual ty NAIC Resolution Midterm Threatens legislative and administrative action if
1985-20 Cancellations Insurers continue to correct their errors at the
(8/15/85) & Nonrencwals expense of innocent policyholders.



Louisiana

Maryland

Minnesota

Montana

Nevada

New Jersey

North
OakoLa

Directive »58 Conmercial Lines 
( 7/1 Z/liS)

Bulletin Conmercial Lines
to select
companies

(l) Proposed Ccninercial Lines 
Rules 7700 
2400 (8/19/85)

(2) Bulletin Conmercial Lines 
85-5

Emergency Property/Casualty
Rules
(7/19/85)

Amended All Property/
Rules 687B. Casualty including
510 (6/20/85) Conmercial

Emergency Property/Casualty
Regulations
N.J.A.C.1 1 : 1 - 2 0 . 1

House Property/Casualty
Concurrent
Resolution
No. 3082

"Insurance 
Rating taws"

Unfair Trade 
Practices Act

Minnesota 
Insurance Cole 
{45.023; {72A.19

Unfair Trade 
Practices Act

Unfair Trade 
Practices Act

Insurance Code 
(N.R.S. 687B.310)

Unfair Trade 
Practices Act

Oklahoma Statute Commercial Lines
(H-14Z4;
36 O.S. 4807)

Midterm Bulletin contains guidelines regarding
Cancellations cancellations and nonrenewals. Unclear as to 
8. Nonrenewals precise statutory authority.

Midterm
Cancellations

Midterm
Cancellations

Hidterm 
Cancellations, 
Premium 
Increases 
& Nonrenewals

Midterm 
Cancellations, 
Premium 
Increases 
8. Nonreni.'wals

Midterm 
Cancellat ions 
8. Nonrenewals

Midterm
Cancellations,
Premium
Increases,
Nonrenewals

Cancellations,
Nonrenewals,
Premium
Increases

Midterm 
Cancellations

Directive used unfair trade practice act as basis. 
Department is contemplating permanent rules.

Proposed rules specify limited permissible bases 
for midterm cancellation of conmercial policies. 
Notice of cancellation must be given sixty (6U) 
days in advance and must specify basis.

Bulletin primarily directed toward failure fo give 
adequate notice of nonrenewals, premium increases 
and nonrenewals. Notice should be provioed "at 
the time such information becomes available and no 
later than sixty (60) days prior to the 
anniversary or expiration dale of the coverage." 
The comnissioner has issued a draft of compromise 
rules to be published formally in mid-Cctober.

Rules cited complaints from policyholders.
Complex rules specify permissible bases lor 
midterm premium increases and cancel la!, ion as well 
as nonrcnewals. Violation of guidelines 
constitutes unfair trade practice.

Amended rules repealed previous exemptions of 
conmercial lines from statutory cancellation and 
nonrenewal instructions. Rules cited 
"unprecedented number" of midterm cancellations, 
often of entire lines.

Emergency regulations prohibit midterm premium 
increases and/or reductions during policy term. 
Rules issued on emergency basis by ccinnissioner in 
conjunction with governor and proposed to be 
adopted permanently. NAII had joined in a lawsuit 
challenging the regulations as unconstitutional.

-louse-Senate concurrent resolution directed a 
study of current cancellation, nonrenewal, and 
premium increase problems. Current statutes in 
place do not han lie these problems.

1985 statutory provision designed to curb midterm 
cancellation of conmercial policies. Statute 
delineates permissible bases for such action.



Oregon

South 
Carolina

Texas

Washington

Wisconsin

RLZWWu,

(1) Bulletin 
(3/7/85)

(2) Rules 
(9/19/85)

Property/Casualty

Emergency
Rule
(10/17/85)

Builetin 
(6/25/85)

Statutes 
48.17.080. 
48.18.2901

Fullet in 
(8/31/85)

Conmercial
Lines

Property/Casualty

Conmercial Lines

Conmercial Lines

Unfair Trade 
Practices Act

Unfair Trade 
Practices Act

Trade Practices 
Law; Case Law

Existing Rules 
and Statutory 
Provisions

Property/Casualty Statute

"Insurance 
Rating Laws"

Midterm Informal bulletin criticized insurers for
Cancellations midterm cancellation of entire lines of coverage.

Insurers violate a trust, as well as the u n f a i r  
trade practices act.

Midterm Rules issued on emergency basis (5/30/85); adopted
Cancellations, permanently (9/19/85). Rules require ttmcl*
Premium 
Increases. 
Nonrenewals

Midterm 
Cancellation; 
Inadequate 
Notice of 
Nonrenewal

Midterm
Cancellations

Cancellations 
& Nonrenewals

Midterm 
Cancellations 
& Premium 
Increases

notice of nonrcnewal, restrict midterm cancella­
tion; prohibit midterm premium increases, and 
regulate nonrencwals. Final version contains a 
number of changes; most were favorable. Applica­
tion only to conmercial lines. Proposed thirty 
day nonrenewal notice cut to twenty days.

Regulations restrict midterm cancellations, 
specifying permissible bases therefore: require 
notice of cancellation ten days in advance; 
and require thirty day notice of nonrenewal.
As in other states, it has been suggested these 
rules lack statutory authority.

Bulletin reiterated necessity of adhering to 
existing rules governing midterm conmercial lines 
cancellations.

1985 law amended comprehensive statute already 
in place. Increases minimum notice of 
cancellation (20 to 45 days) and specified 
permissible reasons for nonrencwal.

Bulletin encourages insurers to curb midterm 
cancellations and rate increases.



CIT IZENS  COALITION ON TORT REFORM, INC .

One o f  the g r a v e s t  p r o b l e m s  f e e i n g  i n d i v i d u a l s ,  g o v e r n m e n t s  and
b u s i n e s s e s  i n  A l a s k a  t oda y  i s  t he  d r a m a t i c  r i s e  i n  l i a b i l i t y
p r e m i u m s .  At  the  p r e s e n t  t ime  t h e  p r o b l e m  i s  compounded  by a
v a r i e t y  o f  f a c t o r s .  W h i l e  i n s u r a n c e  p r e m i u m s  a r e  b e i n g ,  
i n c r e a s e d ,  many  i n s u r a n c e  c o m p a n i e s  a r e  p u l l i n g  back  f r o m  
s e r v i c i n g  p o l i c i e s  i n  A l a s k a .  The r i s k s ,  e s p e c i a l l y  i n  the Bush,- 
a r e  t o o  g r e a t .  L e g i s l a t i v e  r e m e d i e s  a r e  n e e d e d .  " F o l 1o w i n g  i s  a
summar y  o f  p r o p o s a l s  f r o m  the C I T I Z E N S  COALITION ON TORT REFORM
INC .

1 . CAP NON-ECONOMIC AWARDS a  -O  ^  ?  ^  s j  c

(T
N o n - e c o n o m i c  a w a r d s  c o m pen s a t e  a v i c t i m  f o r  p a i n  and 

£'/T <t l - s u f f e r i n g ,  1 o ss  o f  c o n so r  t i urn a nd  o t h e r  i n t a ng  i b l  e 1 o sses  .
p *  ' >  A cap w i l l  e s t a b l i s h  c o n s i s t e n c y  and  r e s u l t  i n  p r e d i c t a b l e

nJ ^  i n s u r a n c e  p r o g r a m s .  We s u g g e s t  a max imum a w a r d  o f  5 2 5 0 , 0 0 0 .

A r e c e n t  U n i t e d  S t a t e s  Sup reme  C o u r t  d e c i s i o n  a l l o w e d  
C a l i f o r n i a  to  impose a l i m i t  c f  5250  , 8 8 0  . '

MANDATE STRUCTURED SETTLEMENTS

S t r u c t u r e d  s e t t l e m e n t s  p r o v i d e  f u t u r e  p a y m e n t s  to  the v i c t i m  
e q u a l  to  the  t o t a l  a w a r d .  The f u t u r e  pay men t s  a r e  
c o n s i s t e n t  w i t h  the v i c t i m ' s  l o s s .

b y  /  £ .  M. . • /_  ■ /”r-  U.’ S- * '
- c  l  ,  / . '-) . O •<_ f i  -

"  S / .A  ^  Lt « <

3^, P I  SCLOSE COLLATERAL INCOME SOURCES

J u r i e s  c u r r e n t l y  a r e  not  a l l o w e d  t o  know when a v i c t i m  has
i n s u r a n c e  c o v e r a g e  and h a s  a l r e a d y  been  c omp e n s a t e d .
A c c o r d i n g l y  t h a t  c o v e r a g e  i s  i g n o r e d  i n  j u r y  a w a r d s .

4 .  SET A SL ID ING  SCALE OF ATTORNEY'S CONTINGENT FEES 

^ 7
'^'Sc/L  A s l i d i n g  s c a l e  w i l l  i n c r e a s e  t he  p r o p o r t i o n  to  the  v i c t i m
J t „ t he  amount  o f  the award  i n c r e a s e s .  • ' C u r r e n t  p r a c t i c e

a l l o w s  an a t t o r n e y  a se t  p e r c e n t a g e  I r r e s p e c t i v e  o f  the
'* amoun t  o f  the  a w a r d .

T he  C a l i f o r n i a  s l i d i n g  s c a l e  h a s  been  u p h e l d  as  
c o n s t i t u t i o n a l .  • •

5 .  MODIFY JOINT AND SEVERAL L I A B I L I T Y

S e v e r a l  l i a b i l i t y  w i l l  a p p o r t i o n  r e s p o n s i b i  1 i t y  i n  
a c c o r d a n c e  wi  th d e g r e e  o f  f a u l  t .  Unde r  c u r r e n t  p r a c t i c e  o f  
J o i n t  and  S e v e r a l  l i a b i l i t y ,  a n y o p ?  a t  f a u l t  may be subj*Sct 
t o  the t o t a l  l i a b i l i t y .



REQUIRE IT EM I ZftTI ON OF ALL JURY WA RDS

The j u r y  s h o j l d  make i t s  a w a r d  -for d amages  w i t h  s p e c i f i c  
a m o u n t s .  Damages w i l l  be i t e m i z e d  so a s  to  r e f l e c t  t he  
m o n e t a r y  d i s t r i b u t i o n  among e c o n o m i c  l o s s e s ,  n o n - e conom ic  
l o s s ,  f u t u r e  l o s s e s ,  p a s t  e x p e n s e s  a nd  o ^ h e r  l o s s e s  as  
app 1 i c a b l  e . t*

. I
S i m i l a r  l e g i s l a t i o n  has  b e e n  a d o p t e d  by  • the S t a t e  o f f  
I l l i n o i s  i n  May o f  1905 . •

A3 0L ISH  RULE 32‘ —— %.

T h i s  e l i m i n a t e s  an a d d i t i o n a l  e x p e n s e .  . C u r r e n t  p r a c t i c e  
a l l o w s  j u r i e s  to  make an a w a r d  f o r  d amag es  w h i c h  i n c l u d e s  
a t t o r n e y ' s  f e e s .  Under  R u l e  8 2 ,  the c o u r t  can  ad d  up to  1QZ. 
o f  the aw a r d  f o r  a t t o r n e y ' s  f e e s .  (An a t t o r n e y  can c l a i m  
and  r e c e i v e  up to  16X o f  t h e  s e t t l e m e n t  even  i f  . the case  
does  not  go  to  c o u r t . )

MODIFY PREJUDGEMENT INTEREST

In t« " » s t  s h o u ’d a c c r u e  f r om  t he  t ime  o f  a w a r d  o r  f i r s t  o f f e r  
o f  ; i i  r, t . C u r r e n t  p r a c t i c e  a l l o w s  f o r  i n t e r e s t  t o  
a c c r u e  f r c ;r  t ime  o f  occu r  an c e .  Th i s w i 1 1 e l i m i n a t e  a n -
u n r e a s o n a b l e  e x p e n s e .  . -

REUI SE IJRQNGFUL DEATH STATUTE

A cap on w r o n g f u l  d e a t h  a w a r d s  w h e r e  t h e r e  . a r e  no l e g a l  
d e p e n d e n t s  w i l l  e l i m i n a t e  u n r e a s o n a b l e  . e x p e n s e s .  The 
max imum b e n e f i t  p a y a b l e  f o r  w r o n g f u l  d e a t h ,  i n  i n s t a n c e s  o f  
no  s u r v i v i n g  depende/S!Ts, s h o u l d  be l i m i t e d  t o  $ 2 5 , 6 6 0 .

S i m i l a r  l e g i s l a t i o n  e x i s t s  i n  M o n t a n a .  ’ •

r  • ’ ■ /  /
PLN IT IUE  DAMAGES -  * * 'S'- . •

—  xs- /! r ,:* ; /r u ./Z . T o  u s -j a -

A w a rd s  f o r  p u n i t i v e  d a m a g e s ' s h o u 1d a c c r u e  to  the b e n e f i t  o f  
s o c i e t y  a s  a w h o l e ,  i e . ,  the S t a t e  o f  A l a s k a .

S t a t u t e  o f  L i m i a t i on s ’ V\-«-

_  V
The c u r r e n t  s t a t u t e s  o f  l i m i t a t i o n  s h o u l d  be mod I f  i ed . t o  
i n s u r e  t h a t  ^ .LJjey a r e  a p p l i c a b l e . '  t o  a r e a s o n a b l e  t fme 
c e r t a i n .  Recen t  i n t e r p r e t a t i o n s  open  the  i n d i v i d u a l  t o  
l i a b i l i t y  t o  an i n d e f i n i t e  t i m e  f u t u r e .  The r e s u l t  i s  t o t a l  
u n p r e d i  c t a b i  1 i t y  and  u n l i m i t e d  e x p o s u r e  i s  an u n i n s u r e d s  
r i s k .  . •



12 .  REQUIRE AN AFF IDAV IT  OF MERIT

As a c o n d i t i o n  o f  f i l i n g  a c o m p l a i n t ,  t he  p l a n t i f f /s
a t t o r n e y ,  must  c e r t i f y  t h e r e  i s  r e a s o n a b l e  an d  m e r i t o r i o u s
c ause  o f  f i l i n g  the a c t i o n .  The p l a n t i f f ' s  a t t o r n e y  must
c e r t i f y  t h a t  he h a s  c o n s u l t e d  and  r e v i e w e d  t he  f a c t s  w i t h  a
c o m p e t e n t  a u t h o r i t y  and has  d e t e r m i n e d  t h e r e ,  i s  r e a s o b n a b l ^  
and  m e r i t o r i o u s  cause  f o r  f i l i n g  the a c t i o n .

S i m i l a r  a c t i o n  has  been  a d o p t e d  by the  S t a t e  o f  I l l i n o i s  i n  
May o f  19 S 5 . '

1 3 .  SPECIAL DAMAGES IN COUNTERCLAIMS

E l i m i n a t e  the r e q u i r e m e n t  to  show s p e c i a l  d a m a g e s .  T h i s  
w i l l  r e q u i r e  the p l a n t i f f ' s  a t t o r n e y  t o  be h e l d  t o ’ the same 
s t a n d a r d  o f  c a r e  p r i n c i p l e s  r e q u i r e d  o f  o t h e r  p r o f e s s i o n a l s .

1 4 .  EXPERT 10 I TMESSES

S t r i c t  g u i d e l i n e s  must  be e s t a b l i s h e d  f o r  e x p e r t  w i t n e s s  
s t a n d a r d s  i n c l u d i n g  c u r r e n t  e x p e r i e n c e ,  s u b s t a n t i a l  p o r t i o n  
o f  h i s  o r  he r  t ime  c u r r e n t l y  i n v o l v e d  i n  t he  p r a c t i c e  and 
d e m o n s t r a t i o n  o f  a k n o w l e d g e  o f  the s t a t e  o f  the a r t .  
C u r r e n t l y  t h e r e  a r e  some e x p e r t  w i t n e s s e s  whose s o l e  
p r a c t i c e  I s  b e i n g  an e x p e r t  w i t n e s s .

15 .  UNTRUE ALLEGATIONS • . ■ .

L e g i s l a t i o n  i s  n e e d e d  to  p e r m i t  a w a r d  o f  a t t o r n e y ' s  f e e s  and 
paymen t  o f  r e a s o n a b l e  e x p e n s e s  f r o m  p a r t i e s  m a k i n g  u n t r u e  
a l l e g a t i o n s  w i t h o u t  r e a s o n a b l e  c a u s e .

C u r r e n t l y  t h e r e  i s  no p r o h i b i t i o n  to  p l a n t i f f s  m a k i n g  
a l l e g a t i o n s  w h i c h  a r e  u n t r u e .  S i m i l a r  l e g i s l a t i o n  h a s  been 
a d o p t e d  b y  the  S t a t e  o f  I l l i n o i s  i n  May o f " l ? 3 5 . -  1'•

1 3 .  MANDATORY ARBITRATION ' . .

C o n t r a c t s  s h a H  p r o v i d e  f o r  m a n d a t o r y  a r b i t r a t i o n .  The l a w  
s h o u l d  p r o v i d e  f o r  j u d i c i a l  r e v i e w  o f  t he  a r b i t r a t i o n  
h e a r i n g s .  I n  the e v e n t  the  m a n d a t o r y  a r b i t r a t i o n  i s  
s u b s t a n t i a l l y  u p h e l d ,  the p a r t y  r e q u e s t i n g  t he  j u d i c i a l  
r e v i e w  s h a l l  assume a l l  c o s t s  a n e s  r e l a t e d  t o  the a p p e a l .



OTHER S IGN IF ICANT  ISSUES

P r o v i s i o n  -for e a r l y  d i s m i s s a l  o f  u n i n u o l v e d  p a r t i e s  by  
T i l i n g  an A f f i d a v i t  o f  N o n —I n v o l v e m e n t .

R e q u i r e  r e l e a s e  o f  r e c o r d s  p r i o r ' t o  the  i n s t i t u t i o n  o f  a 
su i t •

Ma nda te  ad v ance  n o t i c e  o f  a t  l e a s t  60 d a y s  p r i o r  to  the lV 
c a n c e l l a t i o n  o f  i n s u r a n c e  and  p r o v i d e  f o r  a t i m e l y  r e t u r n  o f  
u n e a r n e d  p r e m i u m s .

R e q u i r e  d i s c l o s u r e  o f  s e t t l e m e n t  i n f o r m a t i o n  to  l i c e n s i n q  
au t h o r i t y . ' y

P r o v i d e  r e a s o n a b l e  i m m u n i t y  i n  a n t i - t r u s t  s u i t s , e x c e p t  i n
the  i n s t a n c e  o f  m a l i c e  and  p r o v i d e  p e n a l i t i e s  f o r  f r i v o l o u s  
S U  I t s .

Make p r o v i s i o n  f o r  r e v i e w  o f  p r o f e s s i o n a l  a c t i v i t i e s  by 
p r o f e s s i o n a l  s o c i e t y .

R e q u i r e  a l l  d i s c i p i i n a r y  a c t i o n s  by  a n y  p r o f e s s i o n a l  g r o u p  
d u l y  c o n s i s t i t u t e d  to  be r e p o r t e d  t o  l i c e n s i n g  a u t h o r i t y .

L i m i t  a p p l i c a t i o n  o f  s t r i c t  l i a b i l i t y .

4



REPRESENTATIVE MIK E  N A V A R R E  

C/ 0  S O L D A T N A  LEG. INFO. O F F I C E  

L e g i s l a t i v e  A f f a i r s

from; D i v i s i o n  of Ins u ra n c e

Per y o u r  t e l e p h o n e  r e q u e s t  this date.

P l e a s e  call m e  or J o h n  G e o r g e  at 4 6 5 - 2 5 1 5  if we can f u r t h e r  assist.



ELEMENTS PASSED 3Y THE CALIFORNIA LEGISLATURE

C O N T I N G E N C Y  .-EE A G R E E M E N T S  - A sliding scale for con dr. gen 

C O L L A T E R A L  S O U R C E

LI M IT S  ON 1.IA51LITY - S 2 5 0 , 0 0 0  cap on nor.-econorcic l o s s e s

S i A I u T E  Or L I M I T A T I O N  - A tightened s t a t u t e  of l i m i t a t i o n s

cy fees

(pain and

P E R I O D I C  P A Y M E N T S  - P e r i o d i c  p a y m e n t s  & d i v e r s i o n a r y  trusts



A G E N D A  

October 5, 1985

P r e s e n t a t i o n  fro m  a re p r e se n t a t i v e  of the f o l l o w i n g  pro f e s s i o n s.

3 * D a y  C a r e  C e n t e r  O p erators - M a r g a r e t  W o l f e  

b* A l a s k a  A i r  C a r r i e r s  - Dave Zundell 

c - .Alaska T r u c k e r s  A s s o c i a t i o n  - T.J. T h r a s h e r  

A l a s k a  G e n e r a l  C o n t r a ct o r s  - Dick C a t t a n a u g h  

e- C . H . A . R . R .  ( Caberet, Hotel and R e s t a u r a n t  Reta i l e r s)  - Charles Sel

O v e r v i e w  o f  the I n s u r a n c e  aspect and h o w  it a f f e c t s  s o c i e t y  - given by

History of the liability issue - given by Dr. David McGuire

W r a p - u p  - g i v e n  by A1 Tama g n i



E X E C U T I V E  S U M M A R Y  0 ?  T H E  P R O B L E M

P e r h a p s  o n e  o f  t h e  g r a v e s t  p r o b l e m s  f a c i n g  b u s i n e s s e s  i n  

A l a s k a  t o d a y  i s  t h e  d r a m a t i c  r i s e  i n  l i a b i l i t y  p r e m i u m s .  T h e s e  

i n c r e a s e s  h a v e  b e e n  s o  d r a m a t i c ,  I n  f a c t ,  t h a t  m a n y  A l a s k a n  

t. u s  i n e s s e s  f a c e  t h e  r e a l i s t i c  p o s s i b i l i t y  o f  c l o s i n g  t h e i r  d o o r s  

b e c a u s e  t h e  c o s t  o f  i n s u r a n c e  i s  s o  h i g h  t h a t  i t  i s  n o t  i n  t h e  

b e s t  i n t e r e s t  o f  p r u d e n t  b u s i n e s s  m a n a g e m e n t  t o  c o n t i n u e  t o  do  

b u s i n e s s  F u r t h e r ,  t h i s  i s  n o t  a p r o b l e m  w i t h  a n y  o n e  s e c t o r  o f  

t h e  e c o n o m y ,  r a t h e r ,  i t  i s  a d i f f i c u l t y  f a c e d  b y  d a y  c a r e  c e n t e r  

o p e r a t o r s ,  t o o l  a n d  e q u i p m e n t  r e n t a l  c o m p a n i e s ,  d o c t o r s ,  a i r  

c a r r i e r s ,  n u r s e  m i d w i v e s ,  l a w y e r s ,  m u n i c i p a l i t i e s ,  c i t i e s ,  

a r c h i t e c t s ,  n o n p r o f i t  o r g c n i z a t i o n s ,  as  w e l l  a s  s m a l l  a n d  l a r g e  

b u s i n e s s e s  a n d  s m a l l ,  s i n g l e  p e r s o n  p r o p r i e t o r s h i p s .  T h e n  t h e r e  

i s  t h e  q u e s t i o n  o f  a v a i l a b i l i t y  i n  a d d i t i o n  t o  a f f o r d a b i l i t y  o f  

i n s u r a n c e .  M a n y  A l a s k a n  b u s i n e s s e s  a r e  f i n d i n g  t h a t  t h e y  c a n n o t  

f i n d  i n s u r a n c e  c o m p a n i e s  t o  f a k e  t h e i r  a c c o u n t  e v e n  i f  t h e y  a r e  

w i l l i n g  t o  p a y  t h e  p r e m i u m s .

At  t h e  p r e s e n t  t i m e  t h e  p r o b l e m  i s  c o m p o u n d e d  b y  a v a r i e t y  

o f  f a c t o r s .  F i r s t ,  w h i l e  i n s u r a n c e  p r e m i u m s  a r e  b e i n g
i n c r e a s e d , ma n y i n s u r a n c e c o m p a n i e s  a r e  p u l l i n g  ba c k f r om
s e r v i c i n g p o  1 1 c i e s  i n  A l a s k a . T h e  r • s k s , e s p e c i a l i y i n t h e
3 u s h , 2 r e t 0 0 g r e a t  S e c o n d , w i t h  n o  l e g i s l a t i v e f e m e i e s u n d e
c o n s i d e r a t i o n , i t  a p p e a r s t o  m a n y  o f  t h e s e  c o m p a n i e s t h a t
A l a s k a n s a r e  c o n t e n t  w i t h t h e s i t u a t i o n  as i t  n o w e x i s t s .
T h i r d , w i t h o u  t a c o n c e r t e d e f f o r t  b y  a l l  s e c t o r s  o f t h e A 1 a s ( < an

coo<v omy  - -  b o t h  p u b l i c  a n d p r i v a t e  s e c t o r s  — m o r e i n s u r a n c e
C omp a n i e s w i l l p r o b a b l y  r e c o n s i d e r  t h e i r  c o v e r a g e p o 1 i c i e s a n d
t he d i f f i cu  1 t i e s  A l a s k a n s f a c e t o d a y  w i l l  s u b s t a n t i a I 1 y wo r s e n .

WHO I S  A F F E C T E D  BY T H I S  D R A M A T I C  I N C R E A S E  I N L I A B I L I T Y  

I N S U R A N C E ?

T h e  c o s t  o f  l i a b i l i t y  i n s u r a n c e  i s  a c o s t  o f  b u s i n e s s  a n d  i s

p a s s e d  a l o n g  t o  t h e  c o n s u m e r  as  a r e  o t h e r  c o s t s .  A L L  A l a s k a n s

a r e  p a y i n g  f o r  t h i s  r i s e  in  l i a b i l i t y  i n s u r a n c e  in  t h e  p r i c e s  

t h e y  p a y  f o r  t h e  g o o d s  a n d  s e r v i c e s  t h e y  b u y .  As  t h e  p r e m i u m s

f o r  l i a b i l i t y  i n s u r a n c e  i s  ' r o l l e d  i n t o '  t h e  c o s t  o f  s e r v i c e  f o r

a d a y  c a r e  c e n t e r ,  f o r  i n s t a n c e ,  t h a t  c o s t  w i l l  b e  p a s s e d  a l o n g  

t o  a l l  o f  t h e  p a r e n t s  w h o  s e n d  t h e i c  c h i l d r e n  t o  t h a t  d a y  c a r e  

c e n t e r .  T h u s  a I i A l a s k a n s  a r e  p a y i n g  f o r  t h i s  c o s t  —  i f  t h e  

b u s i n e s s e s  w h o  a r e  p a y i n g  t h e  h i g h e r  l i a b i l i t y  c o s t  s t a y  i n  

b u s i n e s s .  A t  o n e  p a r t i c u l a r  d a y  c a r e  c e n t e r  in  A n c h o r a g e ,  f o r  

i n s t a n c e ,  t h e  o p e r a t o r  m u s t  c h a r g e  p a r e n t s  a l m o s t  J 2 0 0 p e r  c h i l d  

p e r  m o n t h  j u s t  t o  c o v e r  t h e  l i a b i l i t y  i n s u r a n c e  p r e m i u m  —  a n d  

c o v e r a g e  f o r  t h e  d a y  c a r e  c e n t e r  i s  o n l y  f o r  S 1 0 0 , 0 0 0 .

WHAT I S  THE S O L U T I O N ?

T h e  p r o b l e m  o f  a s t r o n o m i c a l  l i a b i l i t y  i n s u a n c e  r a t e s  i s  n o t  n /:• w 

i n  t h e  U n i t e d  S t a t e s .  M a n y  s t a t e s  h a v e  a t t e m p t e d  t o  r e s o l v e  t h i s  

i s s u e  i n  a v a r i e t y  o f  w a y s .  S o me  p r o p o s a l s  a r e  l i s t e d  b e l o w  f o r  
c o n s i d e r a t i o n



1)  P I  A C E  A C A P  ON N O N -E  CC N O M  I C A WA R D S

A n o n e c c n c m i  c a w i r d  i s  I r a d  i I ' o n a  I I y  t h a t  s u m  o f  m o n e y  w h i c h  

i s  g i v e n  t o  t h e  v i c t i m  i n  c o n p e  n s a t i o n f o r  ' p a i n  a n d  

s u f f e r i n g . '  T h i s  a w a r d  i s  s o m e w h a t  n e b u l o u s  s i n c e  t h e r e  i s  no 

w a y  t o  r e a l i s t i c a l l y  e q u a t e  t h e  ’ m o u n t  o f  p a i n  a n d  s u f f e r i n g  

w i t h  a d o l l a r  f i g u r e  T h e  C i t i z e n ' s  C o a l i t i o n  f o r  T o r t  D e f o r m  

p r o p o s e s  a c a p  o n  n o n e c o n o m i c  a w a r d s  o f  b e t w e e n  5 1 0 0 , 0 0 0  a n d  

$ 2 5 0 , 0 0 0  w h i c h  i s  i n  l i n e  w i t h  l e g i s l a t i o n  p a s s e d  b y  t h e  

I l l i n o i s  a n d  C a l i f o r n i a  l e g i s l a t u r e s ,  r e s p e c t i v e l y .

2 )  I T E M I Z A T I O N  OF L O S S E S

I n  t h e  e v e n t  o f  a n  i n j u r y ,  t h e  i n j u r e d  p a r t y  i s  r e a s o n a b l y  

e n t i t l e d  t o  c o m p e n s a t i o n  f o r  l o s t  i n c o m e  U n d e r  c u r r e n t  

p r a c t i c e ,  t h e  i n j u r e d  p a r t y  d o e s  h a v e  t o  s t a t e  h o w  l i e o r  s h e  

w o u l d  h a v e  m a d e  t h a t  m o n e y  I n  o t h e r  w o r d s ,  i f  a v i c t i m  f e e l s  

t h a t  h e  o r  s h e  ' c o u l d  h a v e '  ma d e  5 8 0 , 0 0 0  i n  t h e  y e a r  t h a t  t h e  

i n j u r y  o c c u r e d ,  t h e  j u r y  w o u l d  be  u r g e d  t o  a c c e p t  t h a t  f i g u r e  

T h e  C i t i z e n ' s  C o a l i t i o n  f o r  T o r t  R e f o r m  f e e l s  t h a t  t h e  i n j u r e d  

p a r t y  i s  e n t i t l e d  t o  f a i r  c o m p e n s a t i o n  b u t  t h a t  t h e  j  u r v s h o u l d  

b e  i n s t r u c t e d  t o  i t e m i z e  t h e  s e t t ’ e m e n t  a s  f a r  a s  r e a s o n a b l y  

p o s s i b l e .

3)  M A N D A T E  ‘s t r u c t u r e d  s e t t l e m e n t s  '

Wh i l e  i t  i s  t r u l y  u n f o r t u n a t e  I h » t a n y o n e  mu s t  s u f f e r  

i n j u r y ,  t h e  C i t i z e n ' s  C o a l i t i o n  f o r  T o r t  P e f o r m  f e e l s  t h e  v i c t i m  

s h o u l d  n o t  b e  g i v e n  a w i n d f a l l  p r o f i t  b u t  r a t h e r ,  s h o u l d  be  

c o m p e n s a t e d  f o r  h i s  l o s s f e s )  i n  s t r u c t u r p d  a n d  l e s s  r i s k y  

m a n n e r .  S t r u c t u r e d  s e t t l e m e n t s . a r e  i n t e n d e d  l o  c o m p e n s a t e  f o r  

f u r t h e r  e x p e n s e s  i n c u r r e d  as  a r e s u l t  o f  t h e  i n j u r y  a n d  t o  

p r o t e c t  t h e  v a l u e  o f  t h e  a w a r d  t o  t h e  p l a n t i f f  w h o  m i g h t  

m i s m a n a g e  a l u m p  s u m a w a r d  i n  a s h o r t  p e r i o d  o f  t i m e  T h i s  

me c h a n  i s m w i l l  a l l o w  t h e  i n s u r a n c e  c omp a n y  t o  s p r e a d  i t s  l o s s e s

o u t  o v e r  a p e r  i o d o f t i me ma k i n g i t s ,  1o s e s mo r e p r e d i  c t a b l e #
t h u s  m a k i n g i n s u r a n c e a n d r e - i n s u r a n c e mo r e  a V a I 1 a b I e T h i s
t y p e  o f  s e t t 1 e me n t e n s u r e s t h a t t h e  v i c t i m do ft s n o t  b e e  ome a
b u : d e n  on s o c i e t y » f h i s o r  h e r i n v e s t me n t » s 1 0 5  t a n d ,  f u r t h e r ,

ma i n t a i n s t h e  v i e t i m / s d i g n i t y a n d p r  i d e T h e s e t w o  o b j e c t i v e s
c a n  be  a c h i e v e d b V* t h e  i n s u r a n c e c o mp a n y a n d t h e i n j u r y  pa r t y t o
t h e  b e s t  i n t e r e s t o f b o t h , t h e  i n s u r a n c e c omp a n y a n d  t h e  i n j  u r e d
p a r t y  r a c e i v i n g a 1 1 b e n e f i t s  t a x f r e e



4 )  S S C ’J I R E  D I S C L O S U R E  OF  C O L L A T E R A L  I N C O M E  S O U R C E S

At  t h e  p r e s e n t  t i m e ,  i n  a l a w  s u i t ,  t h e  j u r y  i s  n o t  a l l o w e d  

t o  k n o w  o t h e r  s o u r c e s  o f  t h e  v i c t i m ' s  i n s u r a n c e  c o v e r a g e  u n t i l  

a f t e r  a v e r d i c t  h a a  b e e n  r e a c h e d .  I n  o t h e r  w o r d s ,  i f  i  v i c t i m  

i s  s u i n g  f o r  m e d i c a l  ( e c o n o m i c )  a s  w e l l  as  ' p a i n  a n d  s u f f e r i n g '  

( n o n e c o n o m i c )  d a m a g e s ,  t h e  j u r y  i s  n o t  a l l o w e d  t o  k n o w  i f  t h e  

v i c t i m  i s  a c t u a l l y  c o v e r e d  u n d e r  a n o t h e r  p o l i c y .  A v i c t i m  c o u l d  

r e a s o n a b l y  h a v e  a l l  o f  h i s  o r  h e r  m e d i c a l  b e n e f i t s  a l r e a d y  p a i d  

t h r o u g h  o n e  i n s u r a n c e  p o l i c y  a n d  s t i l l  be  s u i n g  f o r  t h a t  m e d i c a l  

c o v e r a g e .  T h e  p l a n t i f f  s h o u l d  n o t  b e  e n t i t l e d  t o  d o u b l e  

i n d e m n i t y .

5 )  T I G H T E N  T H E  S T A T U T E  OF  L I M I T A T I O N S

U n d e r  c u r r e n t  s t a t u t e ,  a v i c t i m  ma y  s u e  up t o  a n d  i n c l u d i n g  

t wo  y e a r s  a f t e r  t h e  d i s c o v e r y  o f  a n  i n j u r y  I n  t h e  c a s e  o f  a 

b r o k e n  l e g ,  f o r  i n s t a n c e ,  t h e  i n j u r e d  p a r t y  m i g h t  h a v e  s u s t a i n e d  

t h e  i n j u r y  i n  I 9 7 8  a n d ,  a f t e r  a n u m b e r  o f  d i f f i c u l t i e s ,  

d i s c o v e r s  i n  1 9 3 0  t h a t  o n e  l e g  w a s  s h o r t e r  t h a n  t h e  o t h e r .  O n c e  

t h a t  d i s c o v e r y  h a s  b e e n  m a d e ,  t h e  i n j u r e d  p a r t y  h a s  t wo  y e a r s  t o  

l i  l e  3 c l a i m .

U n f o r t u n a t e l y  t h e  s t a t u t e  o f  l i m i t a t i o n s  i s  s o  l o o s e  t h a t  

s u i t s  ma y  be f i l e d  f o r  i n j u r i e s  s u s t a i n e d  d e c a d e s  e a r l i e r .  T h e r e  

a r e  c a s e s "  w h e r e  s u i t s  h a v e  b e e n  f i l e d  b y  v i c t i m s  w h o  c l a i m  t h a t  

i n j u r i e s  s u s t a i n e d  w h e n  t h e y  w e r e  c h i l d r e n  a f f e c t e d  t h e i r  l a t e r  

l i f e .  W h i l e  t h e  C i t i z e n ' s  C o a l i t i o n  f o r  T o r t  R e f o r m  f e e l s  t h a t  

v i c I  i ms a r e  c e r t a i l y  e n t i t l e d  t o  s e t t  I erne n t  o f  t h e i r  c l a i m s ,  i t  

i s  u n r e a s o n a b l e  t o  f i l e  s u i t  d e c a d e s  a f t e r  an  a c t i o n

6 )  R E V E R T  TO ' S E V E R A L '  L I A B I L I T Y  -
0

I n  t h e  p r o c e s s  o f  f i l i n g  a s u i t ,  o f t e n  p a r t i e s  wh o  h a v e  h a d  

l i t t l e  a c t u a l  p a r t i c i p a t i o n  i n  t h e  i n j u r y  a r e  s a d d l e d  w i t h  

p a y m e n t  f o r  t h e  e n t i r e  c o s t .  F o r  i n s t a n c e ,  s u p p o s e  a y o u n g s t e r  

i s  r u n n i n g  a l o n g  t h e  r o o f  o f  a s c h o o l  t h a t  i s  c l o s e d  f o r  t h e  

s u mme r .  He t r i p s  a n d  f a l l s  t h r o u g h  t h e  s k y l i g h t .  T h e  p a r e n t s  

o f  t h e  c h i l d  s u e  t h e  S c h o o l  D i s t r i c t ,  t h e  a r c h i t e c t  wh o  d e s i g n e d  

t h e  s c h o o l ,  t h e  G e n e r a l  C o n t r a c t o r  w h o  b u i l t  t h e  s c h o o l  a n d  t h e  

f ■ m w h i c h  ma d e  t h e  s k y l i g h t  i t s e l f  f o r  d a m a g e s .  S u p p o s e  f u r t h e r  

t h a t  t h e  a r c h i t e c t  h i s  d i e d ,  t h e  G e n e r a l  C o n t r a c t o r  h a s  l e f t  t h e  

s t a t e  a n d  c a n n o t  b e  f o u n d  a n d  t h e  f i r m  w h i c h  m a d e  t h e  s k y l i g h t

d o e s  n o t  h a v e  p r o d u c t  l i a b i l i t y .  T h e  S c h o o l  D i s t r i c t  i s  t h u s

t h e  o n l y  d e f e n d a n t  w i t h  i n s u r a n c e .  S i n c e  t h e  S c h o o l  D i s t r i c t  i s  

t h e  o n l y  p a r t y  w i t h  i n s u r a n  e a , i t  m u s t  a b s o r b  t h e  e n t i r e  c o s t  o f  

t h e  l e g a l  a c t i o n  e v e n  t h o u g h  i t  m i n i m a l l y  r e s p o n s i b l e  f o r  t h e

a c c i d e n t .  U n d e r  ' s e v e r a l  l i a b i l i t y '  t h e  c o u r t  w o u l d  a s s e s s  a 

p e r c e n t a a g e  o f  r e s p o n s i b i l i t y  a n d  a s s e s s  d a m a g e s  o n  t h a t  b a s i s .

I f  t h e  S c h o o l  D i s t r i c t  w a s  h e l d  t o  b 5% r e s p o n s i b l e  f o r  t h e  

i n j u r y ,  t h e n  t h e  S c h o o l  D i s t r i c t  s h o u l d  o n l y  b e  r e s p o n s i b l e  f o r  

5 ^  o I  t h e  t o t a l  c o s t s  i n c u r r e d  b y  t h e  v i c t i m .



7 )  E S T A B L I S H  A S L I D I N G  S C A L E  OF  A T T O R N E Y ' S  F E E S

U n d e r  c u r r e n t  p r a c t i c e s ,  a t t o r n e y ' s  f e e s  a r e  a c o m b i n a t i o n  

o f  e x p e n s e s  a n d  c o n t i n g e n c y  f e e s  —  p l u s  c o s t s .  I n  c e r t a i n  

c a s e s ,  t h e  e r p e n s  e’s o f  i n v e s t i g a t i o n  a r e  s o  h i g h  a n d  t h e  

s e t t l e m e n t  s o  l o w ,  t h a t  t h e  v i c t i m  ma y  e n d  u p  w i t h  a m i n i m a l  

s e t t l e m e n t .  T h e r e  i s  n o  g u a r a n t e e  t h a t  e v e n  i f  t h e  v i c t i m  w i n s  

a s u i t  t h a t  h e  o r  s h e  w i l l  b e  l e f t  w i t h  a n y  r e m u n e r a t i o n ;  b u t  

t h e  a t t o r n e y  w i l l  h a v e  h i s  f e e  c o v e r e d .  A mo r e  r e a s o n a b l e  

m e c h a n i s m  t o  p r o t e c t  t h e  f i s c a l  r i g h t s  o f  t h e  v i c t i m  i s  t o  

l e g i s l a t e  a s l i d i n g  c o n t i n g e n c y  f e e  s c a l e  w h i c h  w i l l  e n s u r e  t h a t  

a s  t h e  v i c t i m  g e t s  l e s s ,  t h e  a t t o r n e y  m u s t  s c a l e  d o w n  h i s  f e e  a s  

w e l l .  T h i s  a p p r o a c h  h a s  b e e n  w r i t t e n  i n t o  l a w  i n  C a l i f o r n i a  a n d  

h a s  b e e n  u p h e l d  a s  c o n s t i t u t i o n a l .

3 )  R E V I S E  T HE  C O N C E P T  OF WR ONGF UL  DE A T H

W r o n g f u l  C e a t h  i s  t h e  t e r m  u s e d  t o  d e s c r i b e  t h e  d e n i a l  o f  an  

e s t a t e  f i n a n c i a l  g a i n s  b e c a u s e  o f  t h e  p r e m a t u r e  d e a t h  o f  a 

p e r s o n .  I f  a b r e a d w i n n e r  w e r e  t o  d i e  p r e m a t u r e l y ,  f o r  

i n s t a n c e ,  t h e  d e p e n d e n t s  a r e  e n t i t l e d  t o  c o m p e n s a t i o n  e q u i v a l e n t  

t o  t h e  i n c o m e  t h a t  t h e  b r e a d w i n n e r  w o u l d  h a v e  e a r n e d  T h i s  i s  

r e a s o n a b l e .  B u t  t h e  m e t h o d  i n  w h i c h  t h i s  c o m p e n s a t i o n  i s  

f i g u r e d  s h o u l d  b e  s c r u t i n i z  e d .

9 )  E S T A B L I S H M E N T  OF A C R I T E R I A  OF M E R I T  F OP  L I A B I L I T Y  C A S E S

A t  t h e  p r e s e n t  t i m e  t h e r e  i s  no m e c h a n i s m  t o  e n s u r e  t h a t  

w h e n  l i a b i l i t y  c a s e s  a r e  i n i t i a l l y  f i l e d  t h a t  t h e y  a r e  n o t

f r i v o l o u s .  S i n c e  i t  i s  s o  e a s y  t o  f i l e  a s u i t ,  a t t o r n e y s  c a n

f i l e  a s u i t ,  k n o w i n g  t h a t  i t  i#s .  f r i v o l o u s ,  i n  t h e  h o p e s  o f  

f o r c i n g  a s e t t l e m e n t  f r o m  a c o m p a n y  t h a t  i s  m o r e  i n t e r e s t e d  i n  

a v o i d i n g  b a d  p u b l i c i t y  t h a t  s e t t l i n g  a j u s t  a n d  r e a s o n a b l e  

c l a i m .  T h e  i n t e n t  o f  a l i a b i l i t y  s u i t  i s  t o  c o m p e n s a t e  a v i c t i m  

f o r  l o s s e s  i n c u r r e d .  T h e  C i t i z e n ' s  T o i l  t i o n  f o r  T o r t  R e f o r m  

f e e l s  t h a t  a n  " A f f i d a v i t  o f  M e r i t o r i o u s  C a u s e  o f  A c t i o n "  s h o u l d  

b e  r e q u i r e d  b e f o r e  a s u i t  i s  f i l e d  a s  i s  c u r r e n t l y  d o n e  i n  

I l l i n o i s  O n l y  t h o s e  c a s e s  w i t h  m e r i t  s h o u l d  b e  c o n s i d e r e d



1 0 )  R E P E A L  C F  S P E C I A L  D A M A G E S

L i n d e r  c u r r e n t  s t a t u t e  a n d  p r a c t i c e ,  s o m e  p r o f e s s i o n s  a r e  

s h i e l d e d  f r o m  s u i t  b e c a u s e  o f  w h a t  i s  k n o w n  a s  " S p e c i a l  

D a m a g e s "  S u p p c s e , - f o r  i n s t a n c e ,  t h a t  a n  a t t o r n e y  f i l e s  s u i t  

a g a i n s t  a n  a r c h i t e c t  f o r  d e s i g n i n g  a f a u l t y  h o m e  At  t h e  t r i a l  

i f  i s  d i s c o v e r e d  t h a t  t h e  a r c h i t e c t  i n  q u e s t i o n  d i d  n o t  d e s i g n  

t h e  h o m e  i n  q u e s t i o n  T h e  s u i t  i s  d r o p p e d  b u t  t h e  a r c h i t e c t  

s t i l l  h a s  l e g a l  f e e s  t o  p a y  d e f e n d i n g  h i m s e l f  f r o m  a s u i t  

b r o u g h t  o n  b y  t h e  e r r o r  o f  t h e  a t t o r n e y  U n d e r  c u r r e n t  s t a t u t e ,  

t h e  a r c h i t e c t  w o u l d  h a v e  t o  f i l e  a s p e c i a l  d a m a g e  s u i t  a g a i n s t  

t h e  a t t o r n e y  i n  q u e s t i o n  t o  r e c o v e r  h i s  l o s s e s .  B u t  a s p e c i a l  

d a m a g e  s u i t  i s  d i f f i c u l t  b e c a u s e  t h e  a r c h i t e c t  mu s t  p r o v e  l o s s  

o f  b u s i n e s s ,  f o r  i n s t a n c e ,  b e c a u s e  o f  t h e  b a d  p u b l i c i t y  i n  t h e  

p r e s s .  T h i s  m a k e s  h i s  s u i t  m o r e  d i f f i c u l t .

T h e  r e p e a l  o f  t h e  s p e c i a l  d a m a g e  s t a t u t e  w i l l  p l a c e  t h e  

a t t o r n e y  i n  t h e  s a me  d e g r e e  o f  j e o p a r d y  a s  o t h e r  p r o f e s s i o n a l s  

w i t h  s i m i l a r  b a c k g r o u n d  a n d  e d u c a t i o n

1 1 )  T I G H T E N I N G  OF P R E - J U D G M E N T  I N T E R E S T

U n d e r  c u r r e n t  s t a t u t e  a n d  p r a c t i c e ,  a w a r d s  a r e  m a d e  w h i c h  

h a v e  a c o m p o u n d e d  i n t e r e s t  a t t a c h e d .  S u p p o s e  a m a n  i s  s u i n g  a 

t o o l  c o m p a n y  f o r  S l 0 0 , 0 0 0  f o r  a n  a c c i d e n t  w h i c h  o c c u r e d  f i v e  

y e a r s  e a r l i e r .  S u p p o s e  f u r t h e r  t h a t  i t  t o o k  a n o t h e r  y e a r  f o r  a 

s e t t l e m e n t  t o  b e  r e a c h e d .  W h i l e  t h e  j u r y  b e l i e v e d  i t  wa s  

g r a n t i n g  t h e  v i c t i m  a 5 1 0 0 , 0 0 0  s e t t l e m e n t ,  t h e  a c t u a l  c a s h  

i n v o l v e d  i s  5 1 0 0 , 0 0 0  p l u s  c o m p o u n d e d  i n t e r e s t  f o r  s i x  y e a r s .  I f  

t h i s  j u r y  h a d  k n o w n  t h i s  f a c t ,  t h e  f i n a l  s e t t l e m e n t  m i g h t  h a v e  
b e e n  d i f f e r e n t

1 2 ) R E P E A L  OF B U L E  3 2

U n d e r  c u r r e n t  p r a c t i c e  u n d e r  w h a t  i s  k n o w n  a s  R u l e  8 2 ,  t h e  

v i c t i m  i s  e n t i t l e d  t o  a d d  I 0 o n t o  t h e  s e t t l e m e n t  f e e  t o  p a y  f o r  

' l e g a l  e x p e n s e s . '  O r i g i n a l l y  t h i s  wa s  i n t e n d e d  t o  a s s i s t  t h e  

v i c t i m  i n  c o v e r i n g  h i s  l e g a l  e x p e n s e s .  B u t  b y  a l l o w i n g  t h e  I O N  
a s  a n  a d d i t i o n a l  e x p e n s e ,  t h e  v i c t i m  i s  r e c o v e r i n g  I ON m o r e  t h a n  

t h e  j u r y  -»•- d e d  T h e r e  i s  n o  r e a s o n a b l e  r e a s o n  w h y  t h i s  

p r a c t i c e  s h o u l d  be  c o n t i n u e d

1 3 )  L I M I T  R E C O V E R Y  OF P U N I T I V E  DA MA GE S

T h e  i n t e n t  o f  a p u n i t i v e  d a m a g e  s u i t  i s  t o  c o m p e n s a t e  a 

v i c t i m  f o r  d a m a g e  c a u s e d  b y  p o o r  q u a l i t y  g o o d s  o r  s e r v i c e s  w h i c h  

w e r e  i n t e n t i o n a l l y  p o r t r a y e d  a s  g o o d  q u a l i t y  g o o d s  a n d  

s e r v i c e s .  T h e  C i t i z e n ' s  C o a l i t i o n  f o r  T o r t  R e f o r m  f e e l s  t h a t  

t h e r e  w o u l d  be  a r e a s o n a b l e  u p w a r d  d o l l a r  l i m i t  p l a c e d  on 

p u n i t i v e  d a m a g e s .  T h e  p o i n t  o f  p u n i t i v e  dart,  a g e s  i s  t o  r e c t i f y  

t h e  d a m a g e ,  n o t  d r i v e  t h e  c o m p a n y  o u t  o f  b u s i n e s s .



b u s i n e s s ,  p u m i c  r a c e  D i g

insurance liability crisis
By RALPH NICHOLS 

Special to AJC
Alaskans face major changes 

in the way they do business, 
and in virtually every other 
area of their lives.

These are not posit'.ve chang­
es stemming from the oil wealth 
enjoyed by the state in recent 
years. Rather, they come from 
an unprecedented crisis in the 
liability insurance system, and 
threaten the financial security 
of all A laska residents and 
businesses.

J u s t  before C hristm as, for 
exam ple, low-income women 
expecting babies a fte r Ju ly  1 
were jolted w ith unseasonab ly  
bad news.

Sky-high insui unce rates had 
forced the Anchorage Neigh­
borhood Health Center to deny 
obstetrical services to these 
mothers.

The center’s insurance pre­
miums for those services alone 
had jumped by more than 400 
percent-to 5200,000-for the 
1987 fiscal year.

Sim ilar coverage for physi­
cians working there was up by 
$30,000 for each doctor.

Officials said the non-profit 
agency ju st couldn’t afford to 
provide obstetrical services at 
these prices.

This most recent example of 
a liability insurance system 
gone wild is just the tip of the 
iceberg.

The current crisis isn ’t lim it­
ed to medical care, or even to 
government r.nd non-profit ag­
encies as wel . I t ’s hitting A la s­
kan businesf as hard-and threa­
tening to cripple some of the 
state’s vital industries.

Commercial fishermen are 
feeling this crunch. For many, 
insurance is unaffordable or 
unavailable.

Only four of 30 American 
insurance companies that still 
offer marine coverage are wil­
ling to write policies on fishing 
vessels working Alaskan wat­
ers.

These policies reflect pre­
mium increases of at least 200 
percent. Fishermen have been 
advised to buy them-and to 
consider themselves lucky for 
getting any coverage at all.

An Anchorage subcontractor 
was told recently the cost of 
insurance for his small crew 
was going to jump from less 
than $500 a year to more than 
$2,000.

A ir carriers, architects, truck­
ers and toy store owners are all 
affected by the current insu­
rance crisis. So are virtually 
all other businesses, profes­
sions and trades.

Customers and clients must 
pay more in prices, fees for 
service and taxes to cover these 
astronomical costs for less lia­
bility coverage.

Who is to blame? How can 
the problem be solved?

Most business persons and 
profe v onals--along with A m ­
erica’  ̂insurance industry--say 
the current system through 
which personal injury claims 
are settled is flawed and must 
be reformed.

T ria l lawyers--who, on the 
other hand, will see some of 
their fees limited in liability 
cases if  reform efforts succeed 
--say nothing is wrong with 
the system.

The fault lies squarely with 
the insurance industry, which 
must be regulated moreclosdy, 
they say.

But, soys a pro-reform bro­
chure, the primary cause of 
this crisis is a breakdown of 
“ the fabric of laws intended to 
protect victim s’ rights and pro­
vide just compensation for in­
juries."

T h at brochure, published by 
the non-profit Citizens Coali­
tion for Tort Reform, adds, "no 
one can avoid the costs of this 
u n p itJicta b le  and inherently 
unfair system ... not even vic­
tim s.”

The coalition, composed of 
representatives from a broad 
cross-section of Alaska busi­
nesses and industries, is cal­
ling on the 1986 legislature to 
adopt a package of reforms.

Opposing this reform attempt

is the Citizens for Consumers 
and Victims’ Rights, which also 
speaks for trial lawyers who 
are aganst the proposals of the 
tort reform coalition.

T h is victim s’ rights organi­
zation wants the legislature to 
adopt a four-point program to 
regulate the business practices 
of insurance companies oper­
ating in Alaska.

Ames Luce, an Anchorage 
trial lawyer, said at a recent 
Anchorage Chamber of Com­
merce meeting that the crisis 
" is  not caused by the tort 
system.”

It is "caused by the way the 
casualty insurance business 
has conducted its business dur­
ing the last seven to eight 
years...

"We are facing an insurance, 
not a tort, crisis," Luce said.

"T o rt" is a legal term mean­
ing a wrong. Tort law basi­
cally says if  a negligent act by 
one person-either a committed 
or omitted act--causes injury to 
another, then the negligent 
party should pay for those dam­
ages.

Th is concept has been a cor­
nerstone of common law for 
300 years.

But, Dr. David McGuire, vice 
president of the citizens coali­
tion, told chamber members, 
“ the fact is, our tort laws have 
undergone a radical change in 
the last 25 years."

Defendants m liability cases 
once had to be found with “ con­
tributory negligence” --an act 
of negligence that actually con-

See TORT, Page 3
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Continued from Page 1

tr.bu ted  to an  in jury-before  
they  were required to pay  d am ­
ages.

C ourt ru lings and  ju ry  ver­
dicts since the early 1960s, how­
ever, h av e  created “jo in t and 
several liab ility .” T his m eans 
th a t all defendan ts can  be held 
equally  responsible regard less 
of their com parative fault.

More people ore also  filing 
personal in jury  law suits th an  
ever before.

T he filing  of p riva te  civil 
su its  in federal courts w as 50 
percent h ig h er in 1984 th a n  in 
1979; p riva te  civil su its  filed in 
s ta te  courts were up 20 percent 
for the sam e period. . «■ >••-■>- -

T h a t’s one civil law su it for 
every 15 A m ericans.

A lm ost 17 m illioin private  
civil su its  were tried in  s ta te  
courts in 1984; an o th er 150,000 
were tried in  federal courts.

T he average  aw ard  for pro-' 
duct liab ility  in  the  U nited 
S ta tes  w as $1.07 m illion la s t 
year. In 1975 it  w as $345,000.

In  medical m alpractice cases 
th e  a v e r a g e  a w a r d  w a s  
$950,000. ■ -

In  1983, 360 personal-in jury  
cases in  th e  U.S. were settled  
w ith  aw ards of $1 m illion or 
more. T h a t’s. 13 tim es more 
th a n  the num ber of million- 
do llar aw ards in  1975.

A s a  resuh , A lask an s a s  well 
as o ther A m ericans, have  come 
to view  personal in ju ry  law ­
su its  a s  a  form of lottery.

The v ic tim s’ rig h ts  o rg an i­
zation , in  a prin ted  sta tem ent, 
claim s, however, th a t “ the size 
o f verdicts an d  se ttlem en ts 
from personal in jury  litigation  
h as  rem ained  essen tia lly  un­
changed  from 1978 ... when 
in fla tion  is taken  in to  consid­
era tion .”

T his group also s a y s  “ tort 
reform  will have little  o r no 
im pact in A laska in  m aking  
availab le  reasonably  priced in­
su rance ... -

“A laska rep resen ts only a 
m inute section of an  insurance  
com pany’s premium dollar and 
the  p resen t insu rance  crisis is 
nationw ide.”

Luce said  any  application  ofi 
n a tiona l m alpractice sta tis tics  
to A laska begs the issue, since 
only one m alpractice aw ard  
h a s  been handed down in Sou th - 
cen tra l A laska  in th e  la s t 10 - * 
years. ‘ -  ■' • • • !

B ut in  one six-m onth period 
in  1984, a  $3.75 m illion w rong­
ful dea th  aw ard  w as made.
T h is single case pu ts A laska 
above the n a tio n a l average  on 
a  per cap ita  basis  for m ulti­
m illion do lla r liab ility  aw ard s " I 
for th a t  year. I

Advocates of tc rt reform coun­
te r  the  argum en t th a t  changes 
in  A laska  law  w on’t  change 
th e  in su rance  ra tes  A laskans 
pay  by p o in ting  to th e  case of

L
See TORT, Page 6 • ■
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I N A T I O N A L  I N S U R A N C E  
f I C O N S U M E P  ORG A N I Z A T I O N

CONTACT: Bab H un te r  
( 7 0 3 ) 5 4 9 - 0 0 !

F O R  I M M E D I A T E  R E L E A S E  
D e c e m b e r  Ĉ , 190S'

’N A I C  " F I D D L E S  W H I L E  S M A L L  B U S I N E S S  B U R N S "
N I C O  C H A R G E S

R e n o ,  NV, D e c e m b e r  - T h e  N a t i o n a l  A s s o c i a t i o n  of 
I n s u r a n c e  C o m m i s s i o n e r s  (NAIC) is " f i d d l i n g  a r o u n d "  w i t h  
i s s u e s  l i k e  c o l l i s i o n  d a m a g e  w a i v e r s  on r e n t a l  c a r s  " w h i l e  
A m e r i c a ' s  small b u s i n e s s  c o m m u n i t y  is b u r n e d  w i t h  e x c e s s i v e  
p r i c e  i n c r e a s e s  and u n w a r r a n t e d  c a n c e l l a t i o n s  of l i a b i l i t y  
i n s u r a n c e , "  J. R o b e r t  H u n t e r ,  P r e s i d e n t  of t h e  N a t i o n a l  
I n s u r a n c e  C o n s u m e r  O r g a n i z a t i o n  (NICO) and f o r m e r  F e d e r a l  
I n s u r a n c e  A d m i n i s t r a t o r , c h a r g e d  today.

H u n t e r  p o i n t e d  to t h e  N A I C  p r e s s  r e l e a s e  of N o v e m b e r  21, 
19 0 5  r e g a r d i n g  its annual m e e t i n g .  T h e  r e l e a s e ,  w h i c  d o e s  
not m e n t i o n  t h e  l i a b i l i t y  i n s u r a n c e  c r i s i s ,  l i s t s  the 
" s p e c i f i c  i s s u e s "  t h a t  t h e  N A I C  will d i s c u s s  as f o llows:

o S p e c i a l  R e p o r t  on A I D S  
o R e n t a l  C a r  C o l l i s i o n  D a m a g e  W a i v e r s  
o C r e d i t  L i f e  I n s u r a n c e  (on S t u d e n t  Loans) 
o N A I C  E l e c t i o n s
o S t a t e  T e l e c o m m u n i c a t i o n  N e t w o r k

T h e  N I C O  e x e c u t i v e  s u g g e s t e d  t h a t  t h e  N A I C  s h o u l d  b e  
d e d i c a t i n g  i t s  e n t i r e  m e e t i n g  t o  t h e  c r i s i s .  H u n t e r  s a i d  t h e  
N A I C  s h o u l d  b e  c o v e r i n g  t h e  c a u s e  of t h e  c r i s i s ,  w h i c h  h e  
d e s c r i b e d  as a " c r i s i s  m a n u f a c t u r e d  by  i n s u r e r s  to b l o a t  
t h e i r  p r o f i t s  and g o u g e  s m all b u s i n e s s e s . " H u n t e r  p o i n t e d  to 
t h e  fact t h a t  t h e  p r o p e r t y / c a s u a l  ty s t o c k s  h a v e  r i s e n  447. as 
e v i d e n c e  of t h e  g o u g i n g .  " T h a t ’s m o r e  t h a n  t w i c e  t h e  r i s e  of 
th e  g e n e r a l  s t o c k  m a r k e t , "  H u n t e r  stat e d .

T h e  f a c t  th a t  t h i s  is c y c l i c a l  a n d  c a u s e d  by i n s u r e r  
p r i c e  c u t s  is e v i d e n t  f r o m  t h e  a t t a c h e d  c h a r t s  w h i c h  d i s p l a y  
t h e  c y c l e ,  t h e  s t o c k  m a r k e t  p e r f o r m a n c e  and t h e  fa c t  that 
p r i c e  c u t s  a r e  t h e  key c a u s e  of t h e  c u r r e n t  c r i sis.

✓

121 N. Payne Street 
Alexandria , Vi rg in ia 22314 
(703 ) 549-8050



H u n t e r  s a i d  t h e  N A I C  s h o u l d  b e  l o o k i n g  for s o l u t i o n s  to 
the c r i s i s ,  s u c h  as:

1) T h e  N A I C  s h o u l d  e n c o u r a g e  the federal g o v e r n m e n t  to s e e k  a 
m o r e  p r o - a c t i v e  r o l e  in the r e g u l a t i o n  of the i n s u r a n c e  
b u s i n e s s .  It is a s i g n  of s t r e n g t h ,  n o t  w e a k n e s s ,  to ask for 
he l p  w h e n  it is t r u l y  n e e d e d ,  and s t a t e s  s u r e l y  n e e d  h e l p  in 
this a r e a  today. A n  e x a m p l e  of the n e e d  is t h e  w o e f u l l y  
i n a d e q u a t e  i n s o l v e n c y  f u n d s  of t h e  s t a t e s ,  a M a r y l a n d  S&.L 
c r i s i s  w a i t i n g  tc h a p p e n .

2) T h e  U S  G e n e r a l  A c c o u n t i n g  O f f i c e  n o t e d  t h a t  t h e  m o s t  
c r i t i c a l  d e f i c i e n c y  in t h e  r e g u l a t i o n  of i n s u r a n c e  b y  t h e  
s t a t e s  w a s  in t h e  s h o r t a g e  of p r o p e r  s taff for a d e q u a t e  
r e g u l a t i o n .  O n l y  h a l f  t h e  s t a t e s  h a v e  an a c t u a r y  on s t a f f ,  
for i n s t a n c e .  T h e  G A O  p o i n t e d  o u t  t h a t  t h i s  w a s  a f u n c t i o n  
of m o n e y  and i n c r e a s e d  r e s o u r c e s  for t a r g e t e d  s t aff  
d e v e l o p m e n t  f o r  a c t u a r i e s ,  a c c o u n t a n t s  and l a w y e r s  will 

i m p r o v e  t h e  q u a l i t y  a n d  e x t e n t  of s t a t e  r e g u l a t i o n  of the  
i n s u r a n c e  b u s i n e s s .  R e g u l a t o r s  n e e d  t o  d e v e l o p  s taff in the 
c r i t i c a l  a r e a s  o u t l i n e d  a n d  mu s t  be  g i v e n  s u f f i c i e n t  
r e s o u r c e s  t o  d o  so. T h e  N A I C  n e e d s  t o  to a b e t t e r  job of 
t e l l i n g  A m e r i c a  of t h e s e  g r o s s  i n a d e q u a c i e s .

3) S t a t e  law m u s t  r e q u i r e  d i s c l o s u r e  of l o s s  d a t a  on a l i n e -  
b y - l i n e  b a s i s  w h i c h  w o u l d  g i v e  r e g u l a t o r s  m u c h  b e t t e r  a b i l i t y  
to d i s c e r n  w h e t h e r  r a t e s  a r e  e x c e s s i v e ,  i n a d e q u a t e  or 
u n f a i r l y  d i s c r i m i n a t o r y . L i n e - b y - l i n e  r e p o r t i n g  will a l l o w  
for a d j u s t m e n t s  b e t w e e n  p e r s o n a l  and c o m m e r c i a l  lines.
T h e  B l a n k s  C o m m i t t e e  of t h e  N A I C  s h o u l d  a m e n d  t h e  A n n u a l  
S t a t e m e n t  t o  r e q u i r e  d e t a i l e d  r e p o r t i n g  of all g e n e r a l  
l i a b i l i t y  s u b l i n e  d a t a ,  b y  s u b l i n e .

A )  To  t h e  m a x i m u m  f e a s i b l e  e x t e n t ,  i n s u r a n c e  r a t e s  m u s t  be 
m a d e  b a s e d  u p o n  e x p e r i e n c e .  A d m i t t e d l y  s o m e  r i s k s  a r e  h a r d  
to r a t e  =;xperenti al 1 y , b u t  o v e r  t i m e  t h e  n e c e s s a r y  d a t a  b a s e  
c a n  b e  d e v e l o p e d  t o  p r o p e r l y  r a t e  i n d i v i d u a l s  and u n u s u a l  
ri s k s .  E x p e r i e n c e  r a t i n g  will a l l o w  p r o p e r  m a r k e t  m e s s a g e s  
to b e  s e n t  to  u n s a f e  r i s k s  and r e d u c e  t h e  c a s t s  for g o o d  
r i s k s  c u r r e n t l y  p a y i n g  t o  all^iw t h e  c o n t i n u e d  o p e r a t i o n s  of 
b a d  r i s k s .  N o  w h e r e  is t h i s  m a r e  c r i t i c a l l y  n e e d e d  t h a n  in 
m e d i c a l  m a l p r a c t i c e  r a t e s .  T h e  N A I C  s h o u l d  le a d  in s u c h  
d e v e l o p m e n t s .

5) T o u g h  C D n f 1 i c t - o f — i n t e r e s t  s t a t u t e s  m u s t  b e  e n a c t e d  in 
t h e  s t a t e s  t o  p r e v e n t  c o n t i n u a t i o n  of t h e  " r e v o l v i n g  d o o r "  
f o u n d  b y  t h e  U S G A O  w h e r e  5 0 %  of r e g u l a t o r s  c a m e  f r o m  t h e  
i n d u s t r y  a n d  5 0 %  w e n t  t o  it a f t e r  b e i n g  a r e g u l a t o r .  An 
" a r m s  l e n g t h "  r e l a t i o n s h i p  b e t w e e n  r e g u l a t o r s  a n d  t h e  
r e g u l a t e d  i n d u s t r y  m u s t  b e  e s t a b l i s h e d .  T h e  N A I C  s h o u l d  
a d o p t  a m o d e l  bill t o  b e  on  r e c o r d  as f a v o r i n g  s u c h  
i n d e p e n d e n c e .



6) I n s u r a n c e  r e g u l a t o r s  n e e d  b e t t e r  d a t a  v e r i f i c a t i o n  
t e c h n i q u e s  e i t h e r  t h r o u g h  c o n d u c t i n g  t h e i r  own, m o r e  f r e q u e n t  
a u d i t s  or u s i n g  o u t s i d e  a u d i t o r s .  R e c e n t  c h a r g e s  by N A I C  
P r e s i d e n t  F o u d r e e  t h a t  d a t a  h a s  b e e n  -falsified s t r i k e s  at t h e  
c o r e  of s t a t e  r e g u l a t i o n  of i n s u r a n c e .  If w e  c a n n o t  t r u s t  
t h e  annual s t a t e m e n t s ,  t h e n  s t a t e  r e g u l a t i o n  of i n s u r a n c e  is 
a f r a u d  and a sham. T h e  N A I C  m u s t  m o v e  on t h i s  f o r t h w i t h .

7) I n s u r e r s  m u s t  b e  r e q u i r e d  t o  f u l l y  d i s c l o s e  to  r e g u l a t o r s  
t h e  total r a t e s  of r e t u r n  e a r n e d ,  i n c l u d i n g  on i n v e s t m e n t  
income, so  t h a t  full b l o w n  r a t e  of r e t u r n  r a t e  reg- a t i o n  c a n  
b e  u t i l i z e d .  T h e  N A I C  e n d o r s e d  t h i s  a p p r o a c h  at ics J u n e  
1984 m e e t i n g .  T e x a s ,  t h e  f i r s t  s t a t e  to  f u l l y  u s e  t h e  m e t h o d  
in s e t t i n g  a u t o  r a t e s  e a r l i e r  t h i s  y e ar, saw a 10 p e r c e n t  
r e d u c t i o n  in p r e m i u m s  r e q u i r e d .  T h i s  a c t i o n  s a v e d  T e x a s  
c o n s u m e r s  $ 2 5 0  m i l l i o n  o v e r  the p r o p o s e d  r a t e s .  T h e  N A I C  
n e e d s  to be  s u r e  th a t  t h i s  a p p r o a c h  is p u s h e d  in e a c h  s t a t e  
n o w  t h a t  ^t is o f f i c i a l  N A I C  p o l i c y .  It will s a v e  p r e m i u m s  
for s mall b u s i n e s s e s  a s  well as for i n d i v i d u a l s .

8) S t a t e  C o m m i s s i o n e r s  m u s t  b e  e m p o w e r e d  b y  t h e  l e g i s l a t u r e s  
to m e a n i n g f u l l y  r e g u l a t e  e x c e s s ,  s u r p l u s  l i n e s  c a r r i e r s  and 
r e i n s u r e r s .  A b u s e s ,  s u c h  as w i t h h o l d i n g  c o v e r a g e  by  t h e s e  
c a r r i e r s ,  h a v e  c o n t r i b u t e d  s i g n i f i c a n t l y  to  t h e  c u r r e n t  
c a p a c i t y  c r u n c h .  T h e  N A I C  s h o u l d  a d o p t  s m o del bill to 
implement, this.

9) S t a t e s  n e e d  to e s t a b l i s h  t h e i r  o w n  r e i n s u r a n c e  p r o g r a m s  
m o d e l e d  a f t e r  N I C O ' s  f e d e r a l  p r o p o s a l  (See a t t a c h m e n t ) .  A 
s t a t e  r e i n s u r a n c e  p r o g r a m  w i t h  a r i s k  m a n a g e m e n t  c o m p o n e n t  
r e q u i r e m e n t  c a n  b r i n g  m e a n i n g f u l  s a f e t y  c o n s i d e r a t i o n s  i n t o  
i n s u r a n c e  m a r k e t s .  E s t a b l i s h i n g  m o d e l s  for r i s k  m a n a g e m e n t  
as a r e q u i r e m e n t  for r e i n s u r a n c e  t h r o u g h  t h e  s t a t e  w o u l d  
p r o v i d e  a g e n e r a l  m a r k e t  i n c e n t i v e  and w o u l d  e a s e  
a v a i l a b i l i t y  and d e c r e a s e  r i s k s  f a c e d  b y  c o n s u m e r s  and t h e i r  
p r i m a r y  c a r r i e r s .

10) S t a t e s  n e e d  to e x a m i n e  t h e i r  a n t i - g r o u p  and a n t i - r e b a t e  
s t a t u t e s  to s e e  if t h e y  s e r v e  a n y  p u b l i c  p u r p o s e .  S i n c e  
t h e s e  l a w s  a d v e r s e l y  i m p a c t  u p o n  a v a i l a b i l i t y  and
a f f o r d a b i 1 i t v  of c o v e r ,  t h e y  s h o u l d  b e  s c r a p p e d .  T h e  N A I C  
h a s  l a g g e d  an c a l l i n g  f o r  t h e  e l i m i n a t i o n  of t h e s e  o b v i o u s l y  
a n t i - c o m p e t i t i v e  and p r o t e c t i o n i s t  s t a t e  laws.

11) S t a t e  r e g u l a t o r s  s h o u l d  c o n d u c t  f i n a n c i a l ,  m a r k e t  c o n d u c t  
a n d  t r a d e  p r a c t i c e  e x a m i n a t i o n s  on  a r e g u l a r  b a s i s  for all 
l i c e n s e d  i n s u r e r s  in s t a t e s .  I n c r e a s e d  m o n i t o r i n g  of 
i n s u r e r ' s  p r a c t i c e s  and f i n a n c e s  c a n  o n l y  b e n e f i t  c o n s u m e r s  
b y  c u r b i n g  r a t i n g  and o t h e r  m a r k e t  a b u s e s ,  as well as 
i n s o l v e n c i e s .  S o m e  s t a t e s  h a v e  n o  e x a m i n e r s ;  th i s  m u s t  be
repai r e d .

12) R e g u l a t o r s  'must r e s i s t  a t t e m p t s  by  i n d u s t r y  a d v o c a t e s  to 
f o r c e  p r o p o s e d  c l a i m s  m a d e  forms, w h i c h  i n c l u d e  d e f e n s e  c o s t s  
i n s i d e  t h e  l i m i t  o' 'i a b i l i t y ,  u p o n  c o n s u m e r s .



The p r o p o s e d ,  and c o n s t a n t l y  modi-fied, ISO c l a i m s  m a d e  f o r m  
m e a n s  le s s  c o v e r a g e ,  m u r e  e x c l u s i o n s  and l e s s  c o m p e t i t i o n  -for 
i n s u r e d s .

T h e r e  is less c o v e r a g e  b e c a u s e  of the t i m i n g  of c o v e r a g e  
i n v o l v e d  in the p o l i c y  and the p r o p o s e d  i n c l u s i o n  of d e f e n s e  
c o s t s  i n s i d e  t h e  l i m i t  m a k e s  c o v e r a g e  i l l u s o r y .  If a b u y e r  
h a s  a m i l l i o n  d o l l a r  c l a i m  a g a i n s t  it and a m i l l i o n  d o l l a r s  
are s p e n t  by t h e  i n s u r e r  d e f e n d i n g  the s u i t  f r o m  w h i c h  the 
l a s s  a c c r u e d , t h e r e  is n o t h i n g  to p a y  for t h e  loss but the 
a s s e t s  of the i n sured. T h a t ' s  not c o v e r a g e ,  its an i n s u r a n c e  
d e f e n s e  l a w y e r  i n c o m e  s e c u r i t y  plan! T h e  p r o p o s e d  p o l l u t i o n  
e x c l u s i o n  is s i m p l y  a r e f u s a l  to w r i t e  t h i s  r i s k  until the  
tort l a w  is c h a n g e d  t o  s u i t  t h e  industry. It is f a s c i n a t i n g  
t o  n o t e 1t h a t  ISO d o e s  ,jt d i s c o u n t  the c l a i m s  m a d e  p o l i c y  
r a t e  a w h i t  for e x c l u d i n g  " h i g h  c o st" p o l l u t i o n  c o v e r a g e .
ISO c a n n o t  h a v e  it b o t h  ways; e i t h e r  p o l l u t o n  c o v e r  c o s t s  a 
lot a n d  t h e  e x l u s i o n  s h o u l d  c a u s e  a d r a m a t i c  d r o p  in price,  
or it c o s t s  l i t t l e  ( n o t h i n g  a c c o r d i n g  to  ISO) and the 
c o v e r a g e  s h o u l d  b e  c o n t a i n e d  w i t h i n  the p o l i c y .  C o n s u m e r s  
f a c e  c a p t i v i t y  b e c a u s e  of t h e  e x h o r b i t a n t  l e v e l s  of p r e m i u m  
for e x t e n d e d  tail c o v e r a g e  t h a t  can go as h i g h  as 2 0 0  p e r c e n t  
of t h e  last y e a r ' s  p r e m i u m .  T h e  h i g h e r  t h e  tail c o v e r a g e  
c o st, t h e  less l i k e l y  y o u  a r e  to seek m o r e  c o m p e t i t i v e  r a t e s  
at a n o t h e r  c o m p a n y .

C l a i m s  m a d e  p o s e s  a p a r t i c u l a r  p r o b l e m  for t h e  u n s o p h i s t i c a­
ted p u r c h a s e r .  B e l i e v i n g  t h a t  t h e y  are g e t t i n g  t h e  s a m e  
c o v e r a g e  for less, m a n y  i n s u r e d s  will i m m e d i a t e l y  p u r c h a s e  
t h e  n e w  p o l i c y  a n d  s u f f e r  u n a n t i c i p a t e d  l o s ses. I t h i n k  th a t  
if s t a t e s  adopt a n y  f o r m  of t h e  n e w  c l a i m s  m a d e  p o l i c y  f o r m  
t h a t  it s h o u l d  n o t  b e  a l l o w e d  to b e  s o l d  t o  small b u s i n e s s  
c o n s u m e r s  at all. ISO a d m i t s  t h a t  its " p r o b l e m s "  a r e  w i t h  
o n l y  f i v e  p e r c e n t  of its l a r g e r  a c c o u n t s .  It w o u l d  be 
i n a p p r o p r i a t e  for r e g u l a t o r s  t o  b r o a d l y  r e s t r i c t  c o v e r  b a s e d  
u p o n  s c a r c e ,  p o t e n t i a l l y  false, and small s a m p l e s  of data.
In t h e  a l t e r n a t i v e ,  if it c a n  b e  s h o w n  th a t  s o m e  small 
b u s i n e s s  c o n s u m e r s  (again, as d e f i n e d  in 13 C F R  121) w u _ l d  be 
a b l e  to b e n e f i t  f r o m  t h e  n e w  p o l i c y  form, t h e n  t h a t  f o r m  
s h o u l d  b e  m a d e  a v a i l a b l e  t o  s u c h  c o n s u m e r s  b u t  o n l y  a f t e r  a 
r e a s o n a b l e  o c c u r r e n c e  p o l i c y  q u o t e  is g i v e n  a n d  a full and 
c o m p l e t e  d i s c l o s u r e  of t h e  d i f f e r e n c e s  of c o v e r  is m a d e  by 
t h e  s e l l e r .  . D i s c l o s u r e  f o r m s  c o u l d  be p r o m u l g a t e d  by t'le 
r e g u l a t o r s  w i t h  i n p u t  f r o m  c o n s u m e r s  and t h e  i n d u s t r y .

In any e v e n t ,  s t a t e s  s h o u l d  n o t  a p p r o v e  t h i s  m o v i n g  t a r g e t ,  
c o n s t a n t l y  a m e n d e d  f o r m  until t h e  i n d u s t r y  h a s  h a d  t i m e  
e n o u g h  to e d u c a t e  the a g e n t s  a n d  t h e  c o n s u m e r .  E v e n  if t h e  

„l a t e s t .a m e n d m e n t s  a r e  t h e  last, w h i c h  I' d o u b t ,  t h e  f o r m  
s h o u l d  n o t  b e c o m e  e f f e c t i v e  b e f o r e  J u l y  1, 1 9 0 6  at t h e  
e a r l i e s t .

13) S t a t e s  m u s t  a l l o w  g r e a t e r  c o n s u m e r  r e p r e s e n t a t i o n  b e f o r e  
t h e  r e g u l a t o r y  b o d ies. All t o o  o f t e n  the o n l y  p a r t i e s  to r a t e  
c a s e s  a r e  t h e  r e g u l a t o r s  and t h e  insurer. S t a t e s  m u s t  gi v e



g r e a t e r  -funding to or c r e a t e  O f f i c e s  of P u b l i c  A d v o c a t e  to 
s t a t u t o r i l y  i n t e r v e n e  in i n s u r a n c e  r a t e  c a s e s .  T h e  N e w  Jc'-s e y  
ex p eri e n c e  c a n  s e r v e as a g o o d  m o d e l , t h e r e  t h e  c o s t s  of 
-juxter^yjen t f o n  a r e  b i l l e d  b a c k  to t h e  f i l i n g  p a r t y  and thi_s 
c a u s e s  m i n i m a l  g r o w t h  in a p p r o p r i a t i o n s  e x p e n d i t u r e s  whij_g.
‘max i mi 7 ̂ n q c o n s u m e r  p r o t e c t  i on f r o m  abusi v e  i n s u r a n c e  r a t  e s .
A r e l a t e d  p r o g r a m  c u u l d  b e  a u t h o r i z e d  by t h e  f e d e r a l  
g o v e r n m e n t  or  t h e  s t a t e s  to  a l l o w  c o n s u m e r s  t o  o r g a n i z e  t h e i r  
own C i t i z e n ' s  I n s u r a n c e  B o a r d  to i n t e r v e n e  o n  t h e i r  own 
b e h a l f  as a c o m p l e m e n t  t o  t h e  e f f o r t s  of t h e  P u b l i c  
Ad v o c a t e s .  T h e  N A I C  s h o u l d  t a k e  t h e  lead h e r e .

14) T h e  N A I C  s h o u l d  u n e q u i v o c a l l y  s t a t e  th a t  t h e  c r i s i s  is 
c a u s e d  by i n s u r e r s  and a c t  r e s p o n s i b l y  to e n d  t h e  u n w a r r e n t e d  
i n s u r e r  a l l e g a t i o n s  t h a t  t h e  c r i s i s  is c a u s e d  by  t h e  t o r t  
law. At l e a s t ,  t h e  N A I C  s h o u l d  r e q u i r e  p r o o f  of t h i s  c h a r g e  
to r e f u t e  t h e  c l e a r  e v i d e n c e  (see Charts) w h i c h  I p r e s e n t  
h e r e  that t h e  f a u l t  l i e s  w i t h i n  t h e  i n s u r a n c e  i n d u s t r y .  T h e  
least of t h o s e  in our s o c i e t y ,  t h e  v i c t i m s  of a c c i d e n t s ,  
s t a n d  to l o s e  a lot, f o r  n o  r e a s o n ,  if the N A I C  d o e s  n o t  act 
to  s trip a w a y  the i n s u r a n c e  c o n t r i b u t i o n  to t h i s  cris i s .

15) F i n a l l y ,  a n d  of u t m o s t  i m p o r t a n c e ,  the N A I C  s h o u l d  call 
u p o n  s t a t e s  t h a t  r e l y  on c o m p e t i t i o n  to c o n t r o l  e x c e s s i v e  
r a t e s  to r e v i e w  t h e  m a r k e t  t o d a y  to d e t e r m i n e  if c o m p e t i t i o n  
is s u f f i c i e n t  to d o  t h e  job and, if not (as I e x p e c t ) ,  to 
r e g u l a t e  t h e  r a t e s  small b u s i n e s s e s  mu s t  pay. S t a t e s  w i t h  
r a t e  r e g u l a t i o n  s h o u l d  m o v e  f i r m l y  t o  limit t h e  o u t - o f­
control p r i c i n g  p r a c t i c e s  c u r r e n t l y  b e i n g  u s e d  by  i n s u r e r s  
w h i c h  are e x c e s s i v e  and will p r o d u c e  e x c e s s i v e  p r o f i t s  in d u e  
course.

" This a g e n d a  I p r o p o s e  for t h e  N A I C  is u r g e n t  e n o u g h  for t h e m  
to cancel all o t h e r  s e s s i o n s  and g e t  to work o n  t h e  real 
i s s u e  fa c i n g  them. T h e i r  c h o i c e  is of b e i n g  N e r o s  or h e r o s ,  
and I u r g e  t h e m  t o  c h o o s e  t h e  l a t t e r , "  H u n t e r  c o n c l u d e d .

-  <3*> -
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DA I A UNDERLY lKu  CHARTS 3  S. 4

C O M M E R C I A L  L I A B I L I T Y  I N S U R A N C E  P R O F I T A B I L I T Y  S T A T I S T I C S .<1) 
R a t o  of R e t u r n  on Not W o r t h  (2)

Vear
E a r n e d  P r e m i u m s  
(Mi 1 1 i o n s  of £> Actu a l  R 0 R All A m e r i c a n  I n d u s t r y

1 9 7 6 $41 60 2 7 % 1 3 . 3 %
1 9 7 7 5 8 6 5 39 1 3 . 5
1 9 7 8 ' 7 3 3 4 2 7 1 4 . 3
1 9 7 9 7 9 4 3 2 6 1 5 . 9
1 9 8 0 7 9 6 9 23 1 4 . 4
1981 7 4 1 6 15 1 4 . 0
1 9 8 2 6 6 2 7 3 1 1 . 0
191=13 6671 - 2 1 1 . 5

A v e r a g e 19 % 1 3 . 5 %

<1) S o u r c e ; N a t i o n a l  A s s o c i a t i o n  of I n c u r a n c s  C o m m i s e i o n e r s  
R e p o r t  on P r o f i t a b i  1 i t y , By. L i n a ,  B y  S t a t e .

(2) R a t o  of R e t u r n  on n e t  w o r t h  e s t i m a t e d  f r o m  t h e  N A I C  R e p o r t e d  
I n s u r a n c e  O p e r a t i n g  P r o f i t  on  E a r n e d  P r e m i u m s  b y  c o n v e r t i n g  

• t o  n e t  w o r t h  b y  m u l t i p l y i n g  b y  a 2:1 P r e m i u m / N e t  W o r t h  Ratio- 
I n v e s t m e n t  I n c o m e  on S u r p l u s  is a d d e d  at a n  a s s u m e d  a f t e r  
tax y i e l d  as f a l l o w s :  1976, 5 .0%; 1 977, 5 . 3 % ;  1 9 7 S ,  6.0%;
1 9 79, 6.5%; 1 9 8 0 ,  7.0%; 1981, 7 . 5 % }  1 9 8 2 ,  8 . 0 % ;  1 9 8 3 ,  8.5%.

13) F o r t u n e  5 0 0 . 1 9 7 6 - 1 9 8 0 ;  B u s i n e s s  W e e k . 1 9 8 1 - 1 9 8 3 .  - .•

N O T E ; H a d  t h e  i n s u r e r s  n o t  c u t  p r a m i u m s  a f t e r  1 9 8 0  b u t  h e l d  t h e m  
c o n s t a n t ,  t h e  R a t e  of R e t u r n  on  N e t  W o r t h  w o u l d  h a v e  been:

_ 1981 2 9 %
1982: 3 7 %
1 9 8 3  3 1 %

-—  8 - y e a r  a v e r a g e  3 0 %

T h e  p r o b l e m  is c l e a r l y  r a t e  p u t t i n g ,  n o t h i n g  . e l s e !



r/ j C O N S U M E R  ORGANIZ* )N

N I C O  b e l i e v e s  that the a p p r o a c h  e n a c t e d  at a p r e v i o u s
b o t t o m ,  1 9 6 8 / 9  is w o r t h y  of consi derati on by  C o n g r e s s :  The
U r b a n  P r o p e r t y  P r o t e c t i o n  and R e i n s u r a n c e  Act of 1 9 6 8  w a s  a 
r e s p o n s e  to the u n a v a i l a b i l i t y  of i n s u r a n c e  in the i nner  
c i t i e s  in the w a k e  of the r i o t  s i t u a t i o n  of the l a t e  6 0  * s.

To b e  sure, t h e  p r e d i c a t e  for t h e  w i t h d r a w a l  of r i o t  
i n s u r a n c e  w a s  s t r o n g ,  g i v e n  t h e  v e r y  s e r i o u s  s i t u a t i o n  e x t a n t
in t h e  c o u n t r y  at t h e  time. But the f i n d i n g  of the
P r e s i d e n t ' s  Panel on the I n s u r a n c e  C r i s i s  is just a s  v a l i d  
for t h e  d a y  c a r e  p r o v i d e r  c o m m u n i t y  t o d a y  and o t h e r s  l o s i n g  
c o v e r a g e  as it w a s  for the i n ner c i t y  c o m m u n i t i e s  of t h e  late 
6 0 ' s w h e n  the panel found that; " C o m m u n i t i e s  w i t h o u t  
i n s u r a n c e  are c o m m u n i t i e s  w i t h o u t  h o p e . "

In- t h e  r i o t  i n s u r a n c e  c r i s i s ,  t h e  f e d e r a l  g o v e r n m e n t  
a g r e e d  t o  r e i n s u r e  (insure t h e  i n s u r a n c e  t r a n s a c t o n s  of the 
i n s u r a n c e  c o m p a n i e s  —  a s o r t  of l a y - o f f  b o o k i e  a r r a n g e m e n t )  
t h e  i n s u r e r s  a g a i n s t  t h e  s p e c i f i e d  peril of r i o t  a n d  civil 
c o m m o t i o n  in r e t u r n  for a r e i n s u r a n c e  p r e m i u m  and a 
c o m m i t m e n t  to p a r t i c i p a t e  in a pool to m a k e  s u r e  i n s u r a n c e  is 
a v a i l a b l e  t o  all r e s i d e n t s  w h o s e  h o m e s  m e t  r e a s o n a b l e  
s t a n d a r d s  of i n s u r a b i l i t y .

T h e  f e d e r a l  g o v e r n m e n t  m a d e  $ 1 2 5  m i l l i o n  w r i t i n g  t h i s
r e i n s u r a n c e

T h e  c i t i e s  w e r e  s a v e d  f r o m  t h e  s u r e  d e a t h  th a t  b e i n g  
u n i n s u r e d  b r i n g s  in t w e n t i e t h  c e n t u r y  A m e r i c a !

I t h i n k  that a p r o g r a m  of s t a n d - b y  a u t h o r i t y  s h o u l d  be 
p r e p a r e d  to t a k e  c a r e  of the d a y  c a r e  a n d  n u r s e - m i d w i v e s  
c u r r e n t  p r o b l e m  (and, p e r h a p s ,  s o m e  of t h e  o t h e r s ) .  T h e  
a u t h o r i t y  s h o u l d  be  g r a n t e d  to c o v e r  f u t u r e  c r i s e s  a s  w e ll, 
to s t a b i l i z e  the i n s u r a n c e  p r o f i t  c y c l e ' s  h a r s h  s y m p t o m s .

I n s u r e r s ,  t h e  a d m i n i s t r a t o r  of t h e  p r o g r a m  and 
r e p r e s e n t a t i v e s  of t h e  d i s t r e s s e d  i n d u s t r y  w o u l d  m e e t  to set 
s t a n d a r d s  f o r  i n s u r a b i l i t y  u n d e r  w h i c h  t h o s e  w h o  q u a l i f y  a r e  
a s s u r e d  of an i n s u r a n c e  m a r ket.

S t u d i e s  w o u l d  b e  u n d e r t a k e n  to d e t e r m i n e  if o t h e r  l o n g e r  
r a n g e  a c t i o n s  (risk m a n a g e m e n t ,  i n s u r a n c e  r e f o r m ,  etc.) a r e  
a l s o  n e e d e d  to r e s o l v e  u n d e r l y i n g  p r o b l e m s .

F u n d i n g  for t h i s  p r o g r a m  w o u l d  c o m e  f r o m  r e i n s u r a n c e  
p r e m i u m s .  I a l s o  e n v i s i o n  a small s u r c h a r g e ,  p e r h a p s  o n e -  
q u a r t e r  of o n e  p e r c e n t  of p r e m i u m s  w r i t t e n  b y  all p r o p e r t y /  
c a s u a l t y  i n s u r e r s ,  t o  b a c k  up t h e  p r o g r a m .  T h i s  is in c a s e  
p r e m i u m s  a r e  i n s u f f i c i e n t  o v e r  a s h o r t  p e r i o d  or if it is 
d e t e r m i n e d  b y  C o n g r e s s  t h a t  s o m e  s h o r t  t e r m  s u b s i d y  is 
r e q u i r e d  to s t a b i l i z e  a d i s t r e s s e d  l i n e  s o m e t i m e  in t h e  
f u t u r e .

121 N.. Payne Street
Alexandria,  Vi rginia 22314
(703) 549-8050 . ,
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Insurance firms blamed for rate crisis
By lU O t SEIFEHY 
Th« H tw t Tribun*

O LY M P IA  — Insurance com pan ies are  
largely to  blam e foe rising Liability Iniur- 
aoce  n t o  and w idespread Inaurance pol­
icy caaccllaU ona , accord ing  lo  a state  
IcgialaUvc report laaued today.

"In fa r  too m any c w * .  people am  
being v ictim ised by a giant lod tu lry  fa c ­
ing a criala o l tta own m aking.”  concluded 
U e  bipartisan Joint Study C om m ittee on 
Inaurance Availab ility  and A ffordab ility .

The five -m em ber group was cha ired  by 
State Inaurance C om m iu ion e r D ick M ar- 
quardt.

The report com e* on the heela of a

com m ittee bkarlng late laat month a t 
which Inaurance company executive* 
com plained about mounting legal coila, 
mulll-Biiliicn dollar court Judgments and 
unpredictable coverage rtaka.

In lla report, (he com m ittee , which 
m ade aeveral recommendatlona fo r legis­
lation , ca lled  Ibe prob ltm a wllhln the In­
aurance Induatry a c r l-la , on* which waa 
e in ec ted  to laat through '91* .

But the com m ittee  laid the hulk o f the 
blam e a t the feet of the Inaurance com pa ­
nies.

At ala public meellnga held nround the 
atate thla fa ll, the com m ittee beard from  
hundreds o f people, acore* o f whom  "told 
o f being hit by abarply Increased Inaur­

ance coals or of o o l  having Insurance 
availab le at any price ,”  reported the 
com m ittee .
Among those testifying were child care  
prov iders, doctors , nurses, restaurant 
owners, tm ckers , loca l public officials. 
Installer* of wood atovei and tow -lruck  
operators.

Some a re  caught In a "catcb-JZ" sltua- 
i.on  of being required by law lo  carry  
Inaurance but unable (o  buy II a t any 
price , the com m ittee reported.

And com m ittee m emoera learned (hat 
governments, which musl i ‘ ay in business 
regardless of Insurance availab ility , “ are 
forced lo  (unction w llh dangerou jly  low 
amounts o f protection or w llh no protec­

tion a l  a ll,"  the members said they dis­
covered.

The root o f the problem , the com m ittee  
concluded , orig in a ted  w llh Inaurance 
companies engaging In ''cash flow un­
derwriting”  In which they lowered rates 
to  win p iem lu rr dollars, which In (um  
were Invested a t the high Interest rate* of 
the early 'IDs.

"Sound underwriting and investment 
practices . . .  were either Ignored or  
glowed over In favor of a quick return," 
concluded the com m llle* . Inaurance ex- 
ecuUves said Ihey were forced to cut 
ratea In o rder to remain compellUve.

The report also cited the rising number 
and coal o f court caaes as contrlbuUng to

the problem . One larga company told the 
com m ittee that In I9 7 f , a l l  doctors per 
100 were being aued annually. By Uila 
year, the ra tio  had grown lo  M  per 100

The same company reported that legal 
coeU  for defending doctors has risen 
from  111 per flOO In cla im s In I9S0 to 
IS I  per 1100 this year.

The committee mad* aeveral recom­
mendations (or legislation. Including:

•  Expanding high risk Insurance pools 
lo  Include liability Insurance.

•  Requiring companies lo  give 110 
days' notice to agents and brokers prior

Continued on Pago A-4
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t o v c m l i r r  1 2 .  ) i ? H *

Ladies and Gentlemen:

A fter bolding meetings around the state to henr from people affected by tlw current "insur 
crisis." the members o f this committee agree ll>c crisis is mostly a result o f poor manage: 
practices by the companies, compounded by the unpredictability o f risirxj costs for liligatior 
jury awards.

Tne reasons for the problems are many, but ch ie f among them is the companies’ practici 
several years o f underpricing policies on the theory that volume builds investment cap 
Unable to  predict losses from a weakened investment market and a lawsuit-prone society, 
companies ran headlong into trouble. The result has been that, in far too many cases, pe 
are being victim ized by a giant industry facing a crisis o f its own makirg.
Hundreds o f people attended the meetings, and scores o f them told o f beir^g hit by shar 
increased insurance costs or of not having insurance available at any price. Those testif 
included ch ild -care  providers, medical practitioners, restaurant owners, truckers, local offic 
wood stove installers, tow truck operators, other small business people and many more w 
livelihoods depend on adequate, affordable insurance coverage. For many o f them , insurant 
not an option , but a legal or practical necessity.
At the final meeting o f the task force, the members heard representatives o f major insure 
companies give their views on the reasons for the current problems in insurance cover 
nationally and here in Washington.
While recognizing the national, even international, scope o f this complex problem the task fc 
also realizes that the insurance industry is regulated at the state level and that is where 
actions lo  address the problem must be taken.

To ll»c Hono rab le  Members o f  the
49 th  Leg is la tu re

Sincerely ,

C h a tm an , Senate Financial 
Institutions Committee

Rankir* Minority Member, Senate
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INTRODUCTION

1

Six public meetings were held by the Joint Study Committee on Insurance 

Avai l a b i l i t y  and A f f o r d a b i 1ity to gather information on the current 

“insurance crisis" affecting Washington and the rest of the country. In 

the interests of readability, this report of the committee has been kept 

short. For readers wanting core detail, the appendices address various 

aspects of the problem in some depth. Copies of draft legislation, case 

histories and other reference materials are being prepared by the 

Insurance Commissioner's Office.

Five of the six meetings - held August 1 in Wenatchee, August § in 

Yakima, August 14 in 8ellingham, August 21 in Spokane and September 11 in 

Seattle - were scheduled well in advance, to hear from people wanting to 

c o mment on any insurance problems. Test i m o n y  was sought specifically on 

day care liability, restaurant and liquor liability, insurance for 

long-haul trucking, insurance f o r  local governments and insurance for 

non-profit agencies.

The sixth meeting, held October 21, was set after the insurance industry 

failed to offer substantive testimony at the first five sessions. 

O f f i c i a l s  of 12 companies were invited to appear and give their views on 

the insurance crisis as well as on specific cases involving their firms. 

Eleven of the 12 companies invited sent representatives to the meeting. 

This report suranarizes the committee's conclusions and recommendations. •



REPORT Of THE SPECIAL C OMMITTEE ON INSURANCE AVAILABILITY

ANO A F F C R 0 A 8 I L 1 T Y

The Insurance Crisis - An Overview

The fact that a crisis does exist in the insurance market is apparent to 

a n y o n e  willing to even b r iefly examine the problem. The number of people 

d i r e c t l y  affected by the rising cost of Insurance or the lack of 

a v a i l a b i l i t y  of c e r t a i n  types of co v e r a g e  seems to grow every day.

W h i l e  it is difficult to determine just bow serious the proMeso will 

b e c o m e  and how long it will last, most industry observers feel it will 

c o n t i n u e  at least through 1986. How severe its effects will be on our 

society, on our economy, will depend a great deal on what actions are 

taken, by legislation or regulation, to ease it.

The inability to obtain adequate, affordable insurance c overage deeply 

c o n c e r n s  many people. It is an emotional issue, one often colored by 
s u b j e c t i v e  viewpoints and misinformation. Insurance underwriting may 
i n volve speculation as well as science, and many factors in the current 

c r i s i s  are not easily m easured or verified.

The g r e a t e s t  problems of cost and availability exist in the commercial 

insurance lines, which refers to property and casualty coverage provided 

to business, professional people and governments. The commercial lines 

are d i s t i n c t  from the personal lines such as auto or homeowner's 

insurance, which are p r o p e r t y  and casualty coverages provided to rivate 

individuals.

The Insurance C* de states that the business of Insurance is "affected by 

the p u blic interest, requiring that all persons be actuated by good 

faith..." The public interest Is not being served by tie commercial 

Insurance ur-derwriters. It Is clear that the property and c a sualty 

c ompanies are not meeting the needs of business and government. In fact, 

the a b i l i t y  of business and government to function normally is being



s e v e r e l y  curtailed, and In seme c a s e s  their very existences are 

threatened. Many businesses and b r a n c h e s  of local government are going 

w i t h o u t  insurance coverage or are f a c i n g  200 to 300 percent increases In 

p r e m i u m s  for coverages with d a n g e r o u s l y  low liability 11«1ts.

H o w  Old It Happen?

P r o p e r t y  and casualty insurance goes through cycles, with competition 

d u r i n g  profitable times driving p r i c e s  low and a tight market forcing 

p r i c e s  high. The cycle often d e p e n d s  on oucside factors, such as 

In terest rates on Investments or an unanticipated rise In the mxaber or 

s i z e  of claias. The highs and lows are more extreme In the commerce*11 

Insurance 11m s  than 1n personal lines such as auto or homeowner's 

Insurance.

O u r l n g  the past, few years, Insurance companies engaged 1n "cash flow 

u n d e r writing" (see App. A), competing for every premium dollar. Lower 

p r e m i u m s  were used to get cash q u i c k l y  and invest 1t at the high Interest 

r a t e s  then available. Sound unde r w r i t i n g  and Investment practices, w h i c h  

a r e  the bedrock on which the insu r a n c e  Industry was built, were either 

i g nored or glossed over 1n f n o r  of a ' quick return.

P r i c e  wars violate the Insurance Co d e  (RCW 48.30.240). out policing the 

conmer c i a l  underwriters to see that p r o p e r  rates and forms ere used 1s 

t h e  Job of the Examining 8ureau. T h e  8ureau, established by the 

L e g i s l a t u r e  (RCW 48.19.410) as a self - p o l i c i n g  a n  of the Insurance 

con^an i e s ,  has been limited to p r o p e r t y  Insurance. While rates rust be 

f i l e d  with the conwlss loner's office before they are used, the "watchdog- 

ro l e  was assigned to the companies, a c t i n g  through the Examining 8ureau. 

F r o m  time to time, the c c m l s s l o n e r ' s  office has requested funding for 

f i e l d  rate Investigators, so the c o m m i s s i o n e r  could do his own rate 

examinations, but these, requests have always been denied. The committee 

b e l i e v e s  the canal sslcoer* s office s h ould be authorized, and staffed with 

r a t e  Investigators, to be sure filed rates are actually being used.



D u r i n g  the height of the price war, sc many filings came 1n that would 

h a v e  permitted even lower premiums t h a n  previously allowed, that t , 

c o m m i s s i o n e r ' s  rate analysts had to adopt a standard form letter of 

d e n i a l .  For practical purposes, however, there is no policing mechanism 

to a s sure that only approved rates and forms are actually being used in 

the field.

T h e  Capacity Crunch

T h e  consumers are now paying the pri c e  for the insurers' drive for 

i n v e s t m e n t  dollars. Today's comparatively low interest rates and new 

r e s t r i c t i o n s  imposed by the "reinsurers," the international companies 

that in a sense "insure" the insurance companies, have forced a halt to 

c a s h  flow underwriting. The commercial insurers now find their ability, 

or “capacity" to provide coverage, sev e r e l y  limited. The "capacity 

c r u n c h "  and the key role played by the reinsurers is described in 

A p p e n d i x  8.

G r o w t h  of Court Claims

C o m p o u n d i n g  the current crisis is the long-term growth in the number and 

s i z e  of lawsuits companies must fight. One big insurance firm with long 

e x p e r i e n c e  in liability coverage told the committee that in 1974, six 

d o c t o r s  per 100 were being sued annually, but by 1985, the ratio was 16 

p e r  100. Defense costs for that c o m p a n y  ros^ frcm 512 per 5100 in claims 

p a i d  in 1950 to 558 per 5100 in claims paid in 1985. Evidence given the 

c o m m i t t e e  pointed to court actions and legislation which increased the 

n u m b e r  of lawsuits and cases in which a defendant could be held liable. 

S i g n i ficant growth in the size of j u r y  awards during recent years was 

a l s o  shown.

-  3 -



The Need for Coverage

Whi l e  the Insurance market has been hit by such cyclical financial 

turmoil before, never has the "low point’ been so low. The current 

crisis Is the worst 1n the m e mory of those now 1n the Insurance 

business. Unfortunately, the Insurers seem determined to solve the 

problem, which they created, by sudden and drastic action that places 

often intolerable burdens on business and government.

For seme businesses, insurance is an absolute necessity —  required by 

statute or regulation as with truckers, contractors and escrow 

companies. They are in a "Catch 22.B The law requires insurance, but 

for seme, insurance is not available at any price.

For most others, it is a practical necessity. Without insurance, or with 

inadequate protection against catastrophic loss, many businesses must 

severely cut back operations or simply close their doors. Governments, 

on the other hand, cannot "go out of business" but are forced to function 

with dangerous!}' low amounts of protection or with no protection at all.

Resources of the Regulator’s Office

While the insurance industry was going through the turmoil of cash flow 

underwriting frcm 1981 through 1985, more than one-fifth of the Insurance 

Commissioner's staff was cut. During the same period the number of 

authorized insurers increased by 132. More companies meant more 

premiums, more agents and brokers, more policy filings, more rate 

f i l i n g s — a huge increase in paperwork. This required the commissioner to 

put proportionately more people onto the "paper pushing" end of the 

system (See App. C ) .



RECCWENDATIOiNS

The committee unanimously adopted the following recommendations to enable 

the insurance commissioner to exercise more effective regula t o r y  control 

o f the insurance industry, to provide a means for guaranteeing insurance 

availability, and to prevent abusive marketing practices by insurers.

1. The Legislature should make sure insurance is available to those 

needing it by reauthorizing and expanding the FAIR plan. The FAIR 

plan, also known as the Washington Essential Property Insurance 

Inspection and Placement Program, would be expanded to provide 

liability insurance. The general idea behind the FAIR plar for firt 

insurance and the assigned risk pool for high-risk drivers auto 

insurance, both of which have been functioning for m a n y  years, is 

assuring that coverage is availaDle for all.

2. The L egislature should adopt a ngw law requiring companies to give 

120 days notice to agents and brokers prior to cancelling agency 

appointments. This would prevent insurers from arbitrarily and 

indiscriminatively cancelling contracts with agents and brokers, 

thereby eliminating coverage for large blocks of policyholders.

This new law would give agents and brokers more latitude in getting 

cancelled policyholders new insurance (See App. D).

3. The legislature should adopt a new method of funding the Insurance 

Commissioner's Office that would tie the amount of funding to the 

level of activity in the insurance industry. This would provide 

more stability for the regulatory staff, assuring staff cuts would 

not occur at the same time more industry control is needed. Funding 

should allow the hiring of six field rate investigators and two new 

rate analysts that are needed to enable better monitoring. With 

only three rate analysts and no field rate investigators, the

cofnnissioner now must rely on information supplied by the 

companies. Funding should also allow restoring six positions in the 

ccnmissioner's consumer protection office lost during the budget 

cuts and provide supporting staff for the new personnel (See 

Appendices C and £).



4. The Legislature should require Insurance companies to notify 

c onimercial policyholders of the reasons w h y  their policies were 

cancelled or not renewed. Current law requires Insurers to do this 

for policyholders in the personal insurance lines, and the law 

should be extended to cover all commercial policies.

5. The Legislature should amend existing law to Improve the ability of 

insurance companies to ccmoly with statutes on cancellation and 

nonrenewal of insurance contracts. This would In '^'ye H a l t e d  

changes to a bill adopted during the 1985 legislative session that 

required insurers to give policyholders more notice of cancellation 

or nonrenewal (See App. r).

In addition to the recommendations to the Legislature, the committee 

unanimously recommends or endorses the insurance caranissioner's actions 

in the following areas:

1. The committee recommends that the commissioner return to "Prior 

Approval* on conmercial rate filings. The committee recognizes that 

while the commissioner has the authority to do so, more staff is 

needed to implement it. This action would asrure that the 

commercial insurance rates are fair and thoroughly "checked out" 

before they are used.

2. The committee endorses the current regulatory action by the 

commissioner to narrow from 40 percent to 25 percent the

"jjdcmental" factor allowed companies 1n adjusting commercial 

insurance rates above and below the filed rate.

3. The committee endorses the commissioner's recent adoption of a 

regulation prohibiting insurance companies frcm cancelling, failing 

to renew or denying homeowner policies for the sole reason that day­

care facilities are being provided in the h o m e .

- more -
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In addition to the foregoing r e c ommendations and endorsements, the 

c ommittee is taking the following d i r e c t  action.

The committee has begun setting up a Legal Action Task Force to review 

and collect data relevant to Wash i n g t o n ' s  experience in tort law, and to 

recommend any changes needed to improve the availability and 

affordability of liability i nsurance. Based on testimony received by the 

committee, sane reform of Washington's tort law appears to be needed.

The caunittee, however, has neither the legal expertise to judge tort 

r e f o r m  proposals, nor enough facts p e rtinent to Washington's exper i e n c e  

to ma k e  informed recommendations of appropriate legislative action.



Cash Flow Underwriting

APPENDIX A

Cash f l o w  underwriting had its roots in the runaway inflation that peaked 

in the late 1970s and early 1980s. Federal deficits, the oil embargo, 

■guns and butter" financing of the Vietnam War —  whatever the reasons 

for Inflation, they can also be assigned blame as the root causes of the 

current dilemma. The excessive inflation led to excessive Interest 

rates, which in turn led to tne excesses of cash flow underwriting which 

resulted in the excessive measures being taken now by insurers against 

policyholders.

In the latter half of the 1970s, Inflation pushed interest rates to 

unprecedented heights. Insurers began moving away from their 

traditionally conservative investment philosophy in favor of the 

short-term high yields that became available during those years. This 

practice picked up momentum and, by 1980, the insurance Industry was 

engaging in a mad scramble to obtain premium income for the primary 

purpose of reinvesting it at the high interest rates. Sound underwriting 

considerations were glossed over or ignored in the rush to increase the 

cash flow.

The day of reckoning arrived when interest rates moved down to today's 

levels. About the same time, the disregard for sound underwriting 

started affecting the surpluses of insurance companies. An insurer's 

surplus is roughly equivalent to the net worth of a conventional 

business. It is the money available to pay claims if premiums are 

inadequate.



In the Spring of 1984, the reinsurers that had survived the rate cutting 

f r e n z y  let 1t be known that, as their treaties (contracts wi t h  Insurance 

companies) came jp for renewal, sanity would have to return to the 

markets. By the Spring of 1985, oost of the treaties that had not been 

cancelled had been renewed with strict requirements that the primary 

Insurers Increase their p real teas —  particularly 1a the liability H o e s .  

The commercial underwriters had no choice but to cooply. Appendix B, 

which follows, describes how the unregulated reinsurance aarket exercises 

ultimate control over cosaercial Insurance underwriters.



APPENDIX 3

The Capacity Crunch and the Reinsurers

The "capacity crunch" 1s Industry jargon referring to the Insurance 

companies' Inability to write as many policies, measured by the amount of 

"premium3 or money taken in each year from policyholders, as they did a 

few years ago. There are three reasons why the companies do not have the 

capacity to handle new policyholders or even seme of their old 

policyholders.

The first is that the companies' surplus (money available to pay claims 

that exceed the total of premiums taken in) has diminished as interest 

rates have fallen and claim frequency increased.

Second, there are recognized industry guidelines limiting the amount of 

premiun property and casualty insurers can <rr1te. The amount of premium, 

which translates into number of policies written, has a fixed 

relationship to the amount of surplus. Insurance companies can generally 

write up to three times as much premiun as they have surplus.

Historically, most insurers have written more policies —  more premium -- 

than three times their surplus, but have maintained their good ratings by 

passing the excess premiun (policies or "risks") on to a reinsurance 

ccmoany. When the reinsurance carriers pulled out of the market, that 

practicr was severely restricted or ended.

The third reason for the capacity crunch is that higher premiums on 

individual policies meant fewer policies could be supported by a 

relatively fixed or shrinking capacity. Seme companies were forced to 

cancel policies to stay within tneir capacity level.



To Illustrate, assume an Insurer had $100 million of surplus and thus 

could write $3CO million of premiun based on its own resources. Such a 

ccrcoany might have written as much as $400 million by passing excess 

pr e m i u m  (and risk) on to a reinsurer. The cash flow underwriting binge 

has not only depleted the $100 aillion surplus and thus the amount the 

co mpany could write on its own resources, 1t has also caused the 

reinsurer to withdraw frcta the market. Thus, the Insurance company 1s 

H a l t e d  1n Its writings by Its own resources. If, In this example, Its 

surplus had been reduced frca $100 aillion to $90 ai'lHon, the company 1s 

now limited to $270 million of premiun, Instead of the $400 million it 

was writing when Its surplus was $1C0 aillion and 1t had reinsurance 

treaties extending Its writings to as much as $400 aillion. Capacity has 

been reduced by $130 aillion —  frcta $400 aillion to $270 million.

A company with Its capacity limited 1s like a merchant who can sell more 

goods than he has on the shelf. The supply 1s constrictad but the demand 

continues to grow. An Insurance company 1n this situation will contrive 

to raise premiums, be very selective 1n its underwriting, cancel 

contracts with Its producing agents, and generally conduct Itself like 

any supplier in a seller's market.

-  11 -



APPENDIX C

The committee recommends that the Insurance Commissioner be funded to 

hire six field rate investigators trained to examine Insurance company 

underwriting and rating records to determine whether (a) Insurance 

companies are using filed rates and (b) submitting accurate statistical 

and other information to the Insurance Department in support o f  rate 
filings. The committee believes that during the destructive "rate war" 

that occurred frcm about 1979 to 1984, m a n y  1f not all property/casualty 

insurance companies used unfiled and often inadequate rates to obtain 

business and retain inarket share. With a small staff of three rate 

analysts and no field rate examiners the Insurance Department lacks the 

tools to monitor such conduct and to enforce the existing rate statutes.

In addition to the hiring of field rate investigators, the committee 

recommends that the Insur roe Commissioner be funded to hire two rate 

analysts to assist the present staff of three with their review of 

insurance company rate and form filings. Due to an ever increasing 

workload in this area the Insurance Commissioner was compelled to go from 

a "prior approval" system of rate review for conmercial rate filings to a 

■file and use* system which, while subject to the same statutory 

standards for disapproval of filings, results in insurance companies 

being able to use rates before those rates have been reviewed by the 

Insurance Department. The addition of these rate analysts will permit a 

return to the "prior approval* system of rate filing review and, in 

conjunction with field rate examinations, should result in more effective 

supervision of rate adequacy and enforcement of existing rate statutes 

and serve to lessen the severity o f destructive underwriting cycles upon 

the citizens of Washington.

Resources of the Regulator's Office



Draft Legislation on Agency Cancellations

APPENDIX D

' CANCELLATION OF W R I T T E N  AGREEMENT WITH AGENT 

OR REFUSAL TO ACCEPT BUSINESS

(a) No insurer may cancel Its agreement with an appointed agent with 

respect to insurance or refuse to accept insurance business cm such 

agent unless it complies with the provisions of this section.

(b) If an insurer intends to cancel a written agreement with an agent, 

or intends to refuse any class of renewal business from the agent, the 

insurer shall give the agent not less than 120 days advance written 

notice of it. Notwithstanding any provision of the agreement to the 

contrary, the Insurer shall continue, for not less than one year after 

notice of its intent to terminate the agency agreement, to permit 

insureds to process their renewals through the agent as to any of the 

policies which have not been replaced with other insurers as expirations 

occur. This subsection shall not apply to: (1) agents or policies of a 

c o m p a n y  or group of companies represented by agents who by contractual 

agreement represent only that company or group of companies if the 

business is owned by the company or group of companies and the 

cancellation of any such contractual agreement does not result in the 

cancellation or nonrenewal of any policies of insurance; or (2) life, 

health, surety, ocean marine and foreign trade, and title insurance

policies.

(c) No insurer shall cancel or refuse to renew the policy of the insured 

because of the termination of the agent's contract.



(d) In addition to the other provisions of this section* no Insurer say 

cancel or amend a written agreement with an agent, or refuse to accept 

business from such agent 1f the cancellation or amendment Is arbitrary, 

capricious, unfairly discriminatory as contemplated by RCV 48,30,300, or 

based In whole or part upon the sex, race, creed, color, religion,- 

national origin, place of residency of vho agent, his or her applicants 

or policyholders,

(e) Any Insurer or agent that accepts brokerage business and rejects the 

business of a broker shall provide to the broker, upon request of the 

broker, the reasons in writing for the rejection.

« i a -



APPENDIX £

O r derly Funding of the Insurance Regulatory System

The Insurance Commissioner's Office should be funded on a systematic 

basis that *ould reliably relate to the activity 1n the Insurance

business. Senate Bill 3657, now 1n Senate Rules 2, would do this. It

assesses each Insurer a small fraction of one percent of premium to fund 

the Commissioner's Office. To the best of the committee's knowledge, the 

Commissioner's Office is the only regulatory agency not now funded by the 

industry it regulates. Too often a budget crunch at the state leve1 

coincides with unusual activity 1n the insurance business.

3etween 1981 and 1985, while the insurance industry was going through 

it's self-destructive cycle cf cash flow underwriting, personnel In the 

Insurance Commissioner's Office was cut by more than 20 percent —  from 

95 to 74 FTEs. During that time, general government employment rose by 

10 percent. While staff cuts were being Imposed, the number of 

authorized insurance companies in Washington grew by 132 to the present 

level of more than 1,400. During that time, the votal annual premium

taken in by the companies went from 53.8 billion to 55.5 billion. With

more companies and more premiums, the number of licensed agents, brokers, 

and adjusters increased —  'icreasing the burden on the Commissioner's 

staff with respect to qualifications, continuing education, appointments, 

supervision and discipline of licensees. The number of licensees has 

increased to about 25,000, and new policy forms and thousands of rate 

adjustments have added to the workload. Contacts between the public and 

the commissioner's staff have increased frcm about 1,500 per week in 1983 

to the present 3,000 contacts per week.

This rapid growth meant a huge increase in paper work. With decreasing 

personnel, the Commissioner was forced to shift more effort to pushing 

paper through the system and less to the examination of companies, policy 

and rate analysis, agent supervision and policyholder complaints.

- 15 -



Senate 3111 3657 would fund the regulatory systcra 1n an orderly manner 

that would relate d i rectly to the activity In the Insurance Industry 

rather than subjecting 1t to the vagaries of the general goverrsnent 

budgeting process. Too often the resources of the Ccnmissloner's Off 1 

z1g when the activity In the insurance industry zags.

- 16 -



C a n c e l l a t i o n  and N o nre new al Statutes With P r o D O s e d  Amendments

APPENDIX F

Draft For Changes to RCWs

Sec. 17. Section .18.29. Chapter 79. laws of 1947 as last amended 

by section 7, chapter 110, Laws of 1982 and RCW 48.18.290 are each - 

amended to read as follows:

(1) Cancellation by the insurer of any policy which by its terms is 

cancellable at the option of the insurf', or of any binder based on such 

policy, may be effected as to any interest only upon compliance with 

either or both of the following:

(a) Written notice of such cancellation must be actually delivered 

or mailed to the insured or to his or her representative in charge of the 

subject of the insurance not less than forty-five days prior to the 

effective date of the cancellation except for cancellation of insurance 

policies for nonpayment of premiums, which notice shall not be less than 

ten days prior to such date and except for cancellation of fire insurance 

policies under chapter 48.53 RCW, which notice shall not be less than 

five days prior to such date: PROVIDED, That where cancellation is 

within the first 30 days after the contract has been in effect, at least 

ten days notice of cancellation is sufficient, and in case the contract 

is evidenced by a written binder which has been delivered to the insured, 

if such binder contains a clearly stated expiration date, no additional 

notice of cancellation or nonrenewal shall be required; PROVIDED FURTHER, 

that in all cases a loss payee shall receive no less than forty-five days 

notice of cancellation.

(b) Like notice of not less than forty-five days must also be so 

delivered or mailed to each mortgagee, pledgee, or other person shown by 

the policy to have an interest in any loss which may occur thereunder.

- 17 -



(2) The mailing of any ' :;otice shall be effected by depositing 

1t in a sealed envelope, dire-.^u to the addressee at his or her last 

address as known to the Insurer or as shown by the Insurer's records, 

with proper prepaid postage affixed, 1n a letter depository of the United 

States post office. The insurer shall retain 1n Its records any such 

item so mailed, together with Its envelope, which was returned by the 

post office upon failure to find, or deliver the mailing to, the 

addressee.

t

(3) The affidavit of the Individual making or supervising such a 

mailing, snail constitute prlma facie evidence of such facts of the 

mailing as are therein affirmed.

(4) The portion of any premium paid to the insurer on account of the 

policy, unearned because of the cancellation and 1n amount as computed on 

the pro rata basis, must be actually paid to the insured or other person 

entitled thereto as shown by the policy or by any endorsement thereon, or 

be mailed to the insured or such person as soon as possible, and no later 

than forty-five days after the date of notice of cancellation to the 

insured for homeowners', dwelling fire, and private passenger auto. Any 

such payment may be made in cash, or by check, bank draft, or money order.

(5) This section shall not apply to contracts of life or disability 

insurance without provisions for cancellation of life or disability 

insurance without p.ovision for cancellation prior to the date to which 

premiums have been paid.

NEV SECTION Sec. 20. A new section is added to chapter 48.18 RCW 

to be codified as RCW 48.18.2901, to read as follows:

(1) Each insurer shall be required to renew any contract of 

insurance subject to RCW 48.18.290 unless one of the following situations 

exi s t s :

-  18 -



(a) The insurer gives the named insured at least forty-five days' 

notice in writing as provided for 1n RCW 48.18.290, that 1t proposes to 

refuse to renew the insurance c o ntract upon its expiration date; and sets 

forth therein the actual reason for refusing to renew; or

(b) At least twenty days prior to its expiration date, the Insurer 

has ccrrmunicated Its willingness to renew in siting to the named 

insured, and has included therein a statement v f the amount of the 

premium or portion thereof required to be paid by the Insured to renew 

the policy, ((inGTuding-the-ameunt •by-whieh-the'-premium-er* 

deduGtab^es-have-ehanged-fFafl-the-prevaGus-paTiGy-periedr-and-the-date 

by-whiGh-sueh-payment-must-be-aadeT)) ar|d the Insured fails to 

discharge when due his obligation in connection with the payment of such 

premiun or portion thereof; or

(c) The Insured's agent or broker has procured other coverage 

acceptable to the insured prior to the expiration of the policy period.

(2) A renewal shall be based on rates and forms applicable to the 

expiring policy and its term, except to the extent the insurer gives at 

least 20-days advance notice of changes in rates or contract p r o v i s i o n s .

(2) (3) Renewal of a policy shall not constitute a waiver or 

estoppel with respect to grounds for cancellation which existed before 

the effective date of such renewal, or with respect to cancellation of 

fire policies under chapter 43.53 RCW.
*

£ 3 } (4 ) “Renewal" or "to renew" means the issuance and delivery by 

an insurer of a contract of insurance replacing at the end of s.he 

contract period a contract of insurance and delivery of a certificate or 

notice extending the t rm of a contract beyond its policy period or 

term: PROVIDED, HCWEYER, That any contract of insurance with a policy

period or term of six months or less whether or not made continuous for 

successive terms upon the payment of additional premiuns shall for the 

purpose of RCW 48.18.290 and 48.18.293 through 48.18.295 be considered as 

if written for a policy period of terms of six months: PROVIDED,

FURTHER, That any policy written for a term longer than one year or any 

policy with no fixed expiration date, shall, for the purpose of 

RCW 48.18.290 and 48.18.293 through 48.18.295, be considered as if 

written for successive policy periods or terms of one year.
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