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phcmic," nnil thus it is 'sedition i:j Subjects, u. . , .............................. ‘piay do it? the height of liis power."'3 Here w;is :i King .:o; u ^ jie ir J by any human law.Neither tlie icgai profess'on nor Parliament was willing to accept such a boundless royal prerogative. Having grown up in the civil law tradition of Scotland, Jamcs I was indifferent to the common law, but the English lawyers argued that, while the King had many privileges at common law, he was limited by and subordinate to it. When James I asserted that Parliament existed only by “ the grace and permission of our ancestors and us,"H the House of Commons passed the famous Protestauun of December 18, 1621, which asserted:That the Liberties, Franchises, Privileges and Jurisuicttuns ol rui- lia.-ucnt, arc the ancient and undoubted birthright and inheritance of the subjects of England; and (hat the arduous and urgent a:fairs concerning the rang, State and defence of die realm, and of the Church of England, and the making and maintenance of laws, and redress of michicfs and grievances, which daily happen within this realm, are proper subjects and matter of counsel and debate in Parliament: and that in tlie handling and proceeding of those businesses every member of the House hath, and of right ought to have, Freedom of Speech, to propound, treat, reason and bring to conclusion the same. . . .•*The King's response was to walk into the House of Commons and to tear from the Journal the page containing these words.Tlie leading legal theorist of (he time was Sir Edward Cuke, whose writings and leadership were to enhance the prestige of die common law, and bring it into alliance with Parliament against (lie monarchy. In response to an inquiry from Jamcs I, Coke and his colleagues declared:That the King by his proclamation cannot create any offence which was not an offence before, for then he may alter the law of the land by his proclamation in a high point; for if he may create an offence where none is, upon that ensues fine and imprisonment. . .; That the King hath no prerogative, but that which the lawof the land allows him. . . P4The common law courts asserted jurisdiction to inquire into the legalityof acts of servants of the Crown, and thus began the doctrine of therule of law.In response to the wars waged by Jamcs I’s improvident heir, Charles I, Parliament enacted the Petition of Right in 1628. inspired
13. K in o  J a m e s  (. T up. W o r s e s  o p  nut M o s t  J lieu a n d  Micirric P r in c e  Ja m es 

529, 531 (1616).
14. I H a u l .  J I i s t .  Em s. 1351 (1621).
15. 1 J . at 1361.
16. 7 H ip . Rtronrs or S ir  E o w a ro  C o k e , JCNT 76 ( 0 .  W ilson  irons. 1777).
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J  wCV««l»l« u AiU*i<VL Imki | n , l( ’and c.afted largely by Coke. The p-eticion was an assertion of the power of Parliament and (lie common law, and contained a long Hm of grievances. ’Ilic abuses of the King’s military power— billeting, martial law, imprisonment without trial, and forccJ loans— were partic­ularly resented. Charles I had no choice but to sign the petition, since he needed revenues from Parliament, but he secretly consulted judges who assured him that his signature would not be binding, i  afterward, in 1629, the King dissolved Parliament and began the lung period of personal rule which was to end in the Great Rehellion.Charles I was short of money, and revived an ancient tax; l»i judges upheld'the legality of this action ir. the famous Ship Money ease of 1635. Tlie King also wished to strengthen the Church of England, the mainstay of the monarchy. Tlie ecclesiastical canons of 1649 emphatically affirmed the theory of Divine Right of Kings and, in addi­tion, promulgated the doctrine of nonresistance:
Fur subjects to bear arms against their Icings, offensive or de­

fensive, upon any pretence whatsoever, is at least to resist die 
powers which are ordained of God; and though they do not invade 
but only resist, St. Paul tells (hem plainly they shall receive to 
themselves dam nation . '7This doctrine of "iionresistancc" was to have an important role in religion and politics in both England and America, for the next century and a half.Faced with a Scottish rebellion, Charles I was forced to summon the English Parliament in 1640 in order to obtain the resources neces­sary to put down the insurrection. After elevcr. years of personal royal government, Parliament trusted neither the King nor his lead­ing minister, the Earl of Strafford. Parliament demanded a wide array of religious and political concessions, including the removal of Strafford as governor of Ireland and the disbanding of the strong army he had created there. When tlie King acceded to these demands, Ireland rebelled.Churlcs I was now desperate. Scotland and Ireland were in open rebellion, and the Parliament of England was dominated by the King’s enemies. Tlie King had made numerous crv.cssions, but to no avail. Strafford wanted to bring John Pym, tlie parliamentary leader, lo trial for treasonable dealings with the Scottish army invading England, but Pym struck first with a bill of attainder against Strafford. The main charge was the creation of a powerful army in Ireland for the purpose of crushing opposition in England. The bill of attainder passed, and the King was forced to send his ablest servant to the scaffold in 1641.

17. C on tliiu 'ion s and Cannon* C cc ie iia s iicn l, Treated Upon by the A rc lib b h o p i o f 
Cante ibury and Y o rk  (16 -10 ), in 1 S t n o u a lk  390-91 (E . Cardwell ed. 1 8 4 2 ).
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____________________________________________________________________________________________Still unsatisfied, Parliament presented its Nine;:::) rropov! lions 
in uitiiiKituni to the Kinj* in ! C*l 2. The Propositions, if acceded to, »ould have established a very limited monarchy with the King jurrcndcr'ng the power of the sword and Parliament obtaining com­plete ' >n:ro! over tlie militia. Instead, the King raised the royal stand- ird at Nottingham and proclaimed Parliament to be in rebellion. Thus began the Civil Wars, which resulted in the decapitation of Charles 1 ir.d the proclamation of a republic in 1649.Oliver Cromwell and die Puritans came to power by force of arms i/id the creation of a disciplined standing army. Cromwell soon quar­reled w'th Parliament and assumed the role of a military dictator. The soldiers supported their leader because Parliament proposed to disband much of the army thus depriving them of their livelihood, and also be­cause they feared that Parliament might once again come under tlie control of the Anglicans, who would revive persecution of the Puritan sects.It was soon proposed that Cromwell be made king, but only because that office would have definite constitutional restrictions. Finally Cromwell assumed the title of Lord Protector in 1653, under i written constitution that gave him virtually royal power. Although Cromwell's government brought domestic peace and ruled efficiently, it did not gain in popularity. The Lord Protector’s government was created and maintained by bayonets, and the people came to hate it. The end of die Protectorate anu its legacy hav been described by his­torian Eric Sheppard as follow?:

The great soldier's death in 1658, while the army he had made was 
still fighting victoriously in Flanders, marked the beginning of the 
end of that army’s rule; its leaders soon had no choice but to accept 
the inevitable, and in May 1660 the red coats of the New Model 
were arrayed on Blackhcath to do honor to the monarch whom nine 
years before it had hunlix ’nto exile. A few months later, setting 
in example which has since been followed by all the g re a  armies 
of England, it . . . laid down its arms and passed silently and 
peacefully into the pursuits of peace, leaving behind it, m die minds 
of the governing class .nd the people, besides a deservedly high 
military reputation, a legacy of hatred and distrust of all standing 
armies which has endured ;o our own day .1*The mood of England at the restoration of Charles II, son of the martyred Charles I, was one of relief and enthusiasm. An act was swiftly passed which recited that "the people of this kingdom lie Under a great burden and charge in the maintcnu.tcc and payment of the present army,” and provided that it should he disbanded with "all convenient speed."1*

11  E. SmuwAKO, A Short History op tim. Dnmsn army (4di cd.
19. Disbanding Act, 12 C ar. 2, c. IS (1 6 6 0 ) .
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Once again reliance fcr the country’s security was placed ir me militia system, which had fallen into disuse after two decades of profej. sional armies, civil wars and miliirty government. Statutes were passed in 1661 and 1662 declaring that ih-* King had the sole right of com­mand and disposition of die milit:-, and providing for its oream/j. tion.50 Winston Churchill makes this comment on th: Cavalier Parhj. ment, which had resiored the monarchy:
Ii rendered all honour to the King. Ii had no intention of 

being governed by him. The many landed gentry who had been 
impovei ishcd in the royal cause were not blind monarchists. *llt.> 
did not mean to p a n  with any of the Parliamentary rights whicii 
had been gained in the struggle. They were ready to make provi­
sion for the defence of the country by nte. ns of rnilitia; but the 
militia must be controlled by tlie Lord*Lieutenants of (lie counties. 
They v<*' amcntly asserted the supremacy of the Crown over the 
armed forces; but they look care that the only troops in the country 
should be under (he local control of their own class. Thus not unly 
the King but Parliament was without an army. The repository of 
force had now become the county families and gentry.51The revival of the militia did not mean that the King v.as for­bidden 'o raise and maintain armies. He had no means ol doing so. however, because Parliament held (he purse strings, ar.d the quartering of soldiers had been condemned since the days of the Petition of Right.Foreign wars, made the development of a standing army inevitable, and it reached 16,000 men by the end Ci the reign of Charles U. It was done with the consent of Parliament, and English country gentle­men were secure in their control of the domestic armed power—the militia. In addition, guns were taken out. of the hands of the common people. Among the conditions of a 1670 statute was one that no person, other than heirs of the nobility, could have a gun unless lie owned land with a yearly value of L100.:s The pr icction of the people's liberties was thus committed entirely to Parliament and other legal institutions. The possibility of a citizen army, such as that created by Oliver Crom­well. was precluded.In the reign of Charles II, religious controversy dominated politics. Tlie Cavalier Parliament wished to maintain the established Anglican Church and persecute dissenters Catholic and Puritan alike. Parlia­ment was also alarmed by the prospect that the King’s Catholic brother, the Duke of York, would succeed to the throne. A  parliamentary at­tempt to exclude the Duke failed, but in 1673 arid I67K, two Test Acts

20 . First M ilitia  A ct, 13 Car. 2, S ta t  I. c. 6 ( 1 6 6 1 ) ;  Second M ilitia  A ct. M Car. 2. 
e. 3 ( 1 6 0 2 ) .

21. 2  W . CnuRCiiti.iL. A H i j t o r t  o r  t h e  E w c u s ii-S i-e a k jh c  P l o k . e s  336 (1956).
22. G am e Preservation A ct, 22 Car. 2, c . 25 , I 3 (1 6 7 0 ) .
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w l!v  ......11.'i ' . a . . . .  '  \. . . ....................
a n d  from both I louscs'-r.f I’ariiamiv.t. *In l(iS5, the Catholi- Duke of fork ascended ’.0 the 'L'-b.ie c. James II. T!ic :.ew King quieted (lie fear: of his subjects by proelai.n* ing his intention to maintain cii.-.sch and i'nte ns ilicy were b' law established. The people were also comforted I* tne fact that 'he hrrs to the throne were his Protestant daughters, Mary.and Anne, and his Protestant nephew, William of Orange, stadlio'.'.T of the Dutch Republic and Mary’s husband. Oecause of the T c  t Acts, James il inherited an entirely Protestant government.At the same time a rebellion, led* by Duke of Monmouth, broke out in the western counties. The King successfully crushed the uprising, but in the process succeeded in doubling his standing army to 30,000 men, granting commissions to catholic officers, and bringing in recruits from Catholic Ireland. In addition he quartered his new army in private homes. These arbitrary actions were in direct viola­tion of previous parliamentary proclamations.James II then asked Parliament to repeal the Test Acts and the Habeas Corpus Act, which Parliament refused ;u du. Tlie King also risked tlie representatives of the nation 10 abandon their reliance on the railitia, in favor of standing armies:

My Lords and Gentlemen,
After tlie storm that seemed 10 be coming upon us when we 

parted last. I am glad to meet you all again in. so great Peace and 
Quietness. God Almighty be praised, by lliosc Messing that 
Rebellion was suppressed: Out when we reflect, what an incon­
siderable Number of Men began it, and how long they carried [ill 
on without any Opposition, I hope cvcry-body wiil be convinced, 
that the Militia, which hath hitherto been so much depended on. 
is not sufficient for sueii Occasions; and that there is nothing but 
a good Force of well disciplined Troops in constant Pay, that can 
defend us from such, as, either at Home or Abroad, arc disposed 
to disturb us . .John Drydcn, the poet, shared the King's altitude toward diemilitia when he wrote these timeless words:
Tlie country rings around witfi loud alarms,
A nd raw in fields the rutle militia swarms;
Mouths without.hands; maintained at vast expense.
In peace a charge, in war a weak defence;
Stout once a month they march, a blustering band,
And ever, but in times of need, at hand.

23. Tesi Act. 23 C ar. 2. c. 2. (1 6 7 3 ); Parliam enlary  Test Act. 30 C ar. 2, S lat. 2, c.
I (1678) (an  exem ption allowed die Duke of York to retain  his seat in die H ouse of 
L ords).

24. 9 i l.C . J o u r .  756 (1635).
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This was the morn when, issuing on the guaru,
Drawn up in rank and file they stood prepared 
Of seeming arms to make a siiort essay,
Then hasten to be drunk, tlie business of the day.1*Parliament adjourned in 1686 without resolving any of the basic issues. The King kept his army and pursued his policies through extra* parliamentary means.To get rid of the Test Act, and to revive the royal prerogative at the sat ne time, the King arranged a collusive lawsuit. A  coachman in the service of a Roman Catholic officer brought suit under the Test Act to recover the statutory reward for discovering violators, and the officer pleaded a royal dispensation in defense. T  ie King’s judges in Gutldcn 

v, Haler'* upheld the validity of the dispensation and gave judgment fcr the defendant. Lord Chie» Justice Herbert stated:
We are satisfied in our judgments before, and having the con­

currence of eleven out of twelve, we think wr may very well de­
clare an opinion of the court to be, that the King may dispense 
in this ease: and the judges go upon these ground’s;

1. Thai the kings a! England arc sovereign princes.
2. That the laws of England are the king's laws.
3. That therefore ’tis an inseparable prerogative in the kings 

of England, to dispense with penal laws in particular cases and 
upon particular necessary reasons.

4. That of those reasons ami those necessities the king him­
self is sole judge: And then, which is consequent upon all,

5. That this is not a trust invested in or granted to the king
by the people, but the ancient remains of the sovereign power and
prerogative of the kings of England; which never yet has taken
from them, nor can bc.=TThus armed with the law, tlie King proceeded to dispense with statutes as he saw fit. I h replaced Protestants and Catlio'ics at high posts in government, particularly at important military garrisons. The army was further enlarged and 13,000 men were stationed at Ilounslcw Heath, just outsiJc London, in order to hold the city in subjection if necessary. How far Jamcs II planned to carry his -eligio’js and politi­cal program is unknown, but his powerful standing army made many Protestants fearful and uneasy about the future.With the birth of a son, who would take precedence over the King’s Protestant daughters in the succession, fear led to revolution.

25. J. D uvhcn, O m u n  a n d  Jn i iu io m , in  t h e  1’o c m .u i. W o w *  o r  J o h n  D k v u e n  
641 (W . C h u n k  ed. 1891).

26. G odden v. I tales, 89 ling. Rep. 1050 ( l i x .  1686), as reported in, 11 S t a i t  
T x ia i . j 66 (T . I towell com p. 1811).

27. Id. *11199.



142

L 'J a u U ig  > k l J  A . - I . l  l.< . . . . •
,o England  in defense of the libe;i.'c.* , t . . . e .*o the Crown, When William landed with a lar^e ^u.'en a ..! . , ,  :!;c English army and government deserted Jamcs II who Fed to France. Thus the Glorious Revolution of 1688 was accomplished, James II had believed that his enemies were paralyzed by the Anglican doctrine of nonrcsistance, but lie had so alienated his subjects that he was deposed without being able to put up any resistance himself.William arid Mary were offered the Crown jointly after they accepted the Declaration of Rights on February 13, 1639. The Declaration was later enacted in (lie form of a statute, known as the Dill of Rights.1'* The document is divided into two main parts: 1) a list of allegedly illegal actions of Jamcs II, and 2) a declaration of the "ancient rights and liberties" of the realm.The sections of the first part of the statute that are relevant to theright to bear arms arc the allegations that Jamcs II

did endeavor lo subvert and extirpate the Protestant Religion and 
die Laws and Liberties of this Kingdom . . .

5. Uy raising and keeping a Standing army within this King* 
dont in Time of Peace without Consent of Parliament and quarter­
ing Soldiers contrary >o Law.

6. By causing several good Subjects, being Protestants, to be 
disarmed at the same Time when Papists were both armed and em­
ployed contrary to Law.11*It should be pointed out that the King did not disarm Protestants inany literal, sense; the reference is to his desire to abandon the militiain favor of a standing army and his replacement of Protestants by Catholics at important military posts.The parallel sections of the declaration of rights part of the statutear;:

5. T ha t  tlie raising or keeping a Standing Army within die
Kingdom in Time of Pcaer unless it be with the Consent of Par­
liament is against Law.

6. That the Subjects which a r t  Protestants may have Arms 
for their Defence suitable to their Conditions, and ss allowed by 
Law.10Tlie purpose, and meaning of, (he right to have arms recognized by these provisions is clear from their historical context. Protestant members of the miiitia might keep and bear arms in accordance w tii

211. Uill u f Jtiis litj. I w. i  M .. sess. 2 , c. 2  ( 1 6 8 9 ) .  
2 9 . U.
20. hi. Securinu the Pence in Scuilanii Act.
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their militia duties for the defense of the icalm. Tlie right v.as recog- nized as a restriction on any future monarch who might wisii to emulate Jam cs.II and abandon the militia system in favor of a standing nrun .without the consent of Parliament. There was obviously no recognition of any personal right to bear arms on the part of subjects generally, since existing law forbade ownership of firearms by anyone except heirs of the nobility and prosperous landowners.In summary, the English Dill of Rights represents the culmination ( '  she centuries old problem of the relationship of sovereignty and Mined force. Tlie king could have an army, but only with the express consent of Parliament. Tlie king could not, hosvever, dismantle and disarm the militia. There wm; no individual right to bear arms; the rights of subjects could be protected or.ly by the political process nnJ the fundamental lasvs of the land.
III. England and Her ColoniesTlie revolutionary settlement that followed the accession of William and Mary gave tlie English people permanent security. Eng­land, however, had become the center of an Empire, and the relation­ship between England and the outlying territories raised legal and political problems.When William and Mary, and. later, Queen Anne, .'11 died without heirs, the Grown passed to tne distantly-related House of Hanover in Germany. Uprisings led oy the son and grandson of Jamcs II were suppressed in 1715 and in 1745, and Parliament fell it necessary to deprive the people entirely of the right to bear arms in large parts of Scotland.Tlie history of the English colonics in America was closely inter­twined with that of the Mother Counts. The New England colonies had been settled by Puri.an refugees from the early Stuart kings. When Cornwell and the Puritans came to power in England, thousands of royalists fled to the southern colonics, swelling their populations.Tlie foundation of government in the colonies was the charter granted by the king. Ar. important feature of a charter was the provi­sion securing for the inhabitants of the colony tlie rights of Englishmen. For example, the 1606 O w ner of Virginia contains this passage:Also we do . . . DECLARE . . . that all and every tlie Per­sons being our Subjccis, which shall dwell and inhabit within every or any of the said several Colonies end Plantations, and every ol their chiidron, which shill happen to be bur within any of tlie

3 1 . I G eo . I ,  S la t. 2 . c . /.4 ( 1 3 1 5 ) .
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Limits and Precincts of the said several Colcn:«.s at!J  I'laRtnlions, shall HAVE and enjoy all Liberties, Franchises, and ,'nununiiies, within any of our other Dominions, to all Intents and Purposes, as if they had been abiding and born, within this our Realm of 
England, or any other of our said Dominions.15During the seventeenth century and the first half of the eighteenth century, the North American colonics were essentially self-governing republics following the political and legal model of England. In 1720, Richard West, counsel lo the Board of Trade, gave this descrip­tion of the state of law in the colonics:The Common Law cf England is (he Common Law of tlie Plantations, and all statutes in affirmance of the Common Law, passed in England antecedent to >Jie settlement of a colony, are in force in that colony, unless there is some private Act lo (lie contrary; though no statutes, made since those settlements, arc there in force unless the colonies are particularly mentioned. Let an Englishman go where he will, he carries as much of law and liberty with him, as the nature of things will bear.’3The legal relationship of Britain mid the colonies became more than an academic problem after the end of tlie Seven Years' War in 1763. That war, known in America as the French and Indian War. brought large British armies to colonies which had hitherto known no armed force but tlie colonial militia. Tlie cost of the war was enor­mous, and (he British government decided that ihe colonies should share it.In his efforts to tax and govern the colonics,.George III acted in two capacities: as King, armed with the prerogatives of his office, and as the agent of the British Parliament which at that time was under his personal control. Tlie colonists acknowledged the authority of the King, but only in accordance v.-ith their charters and with the same restrictions that limited his power in Britain. Many of (lie colonists denied the authority of the British Parliament to regulate their internal affairs in any way.Colonial resistance forced the British government to abandon the Stamp Tax, but Parliament passed the Declaratory Act in 1766 entitled “An Act for Ihe better securing the Dependency of his majesty's do­minions in America upon the Crown and parliament of Great Britain."Whereas several of ihe. Houses of Representatives in his Majesty's Colonies aiul Plamatii us in America, have of late, against Law,

32. V a. C h a r t e r .  (1 6 0 6 ) , in 7 'D ie  F e d e r a l  a n d  S t a t e  C o n s t i t u t i o n s .  C o lo ­
n i a l  C h a r t e r s .  a n o  O n m x  O r g a n ic  L aw s o f  m e  S t a t t s .  T i r r i t o m i i s ,  a n u  C ot o n i l s  
3788 (F . T horpe til. 1909) [hereinafter tiled  as C o N sn iv n o N s) .

33. I G. C h a lm e rs *  O p in io n s  o f  E m in e n t  L a w y e r s  o n  V a r io u s  P o in t s  o f  
).'• - ; S i i  J u r i s p r u d e n c e  1 9 4 ,1 9 5  (L 8 1 4 ) .
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t t i .V ________l Vol. j

claimed to themselves or to the General Assemblies of tbe same, 
the sole and exclusive Right of imposing Duties and Taxes -ipon 
his Majesty's Subjects in the said Colonics and Plantations; and 
have, in pursuance of such Claim, passed certain Votes, lUsolu- 
tious and Orders, derogatory to the Legislative Authority cf Par­
liament, and inconsistent with the Dependency of the said Colonies 
and Plantations upon the Crown of Great Dritain be it declared 
. . . That the said Colonies and Plantations in America have been, 
are, and of Kight ought to be, subordinate unto, and dependent 
upon, the Imperial Crown and Parliament of Greni Drituirr, and 
that the King's Majesty, by and with the Advice nnd Consent of 
the Lo Js  Spiritual and Temporal, and Commons of Great Dritain 
in Parliament assembled, had, hath, and of Riglu ought to have, 
full Power and Authority to make Laws mid Statutes of sufficient 
Force and Validity to bind the Colonies and People of America. 
Subjects of the Crown of Great Dritain, in all Cases whatsoever.-14

T h e  colonists were f ree-born  Englishm en and they were not willing to 
accept inferior status. T hey  could not adm it tne au thority  of Crown 
and Parliam ent to bind them "in  all eases w hatsoever.” T hey  fell back 
on  the doctr ine  of fu n d am en ta l  iaw as expressed in 1764 by Jam es Oust 

‘Tis hoped it will not be considered a1 a new doctrine, that even 
the authority of the Parliament of G r at-Dntam i« circumscribed 
by certain bounds, which if exceeded their nets become those of 
meer power without right, and consequently void. T i c  judges of 
England have declared in favour of these sentiments, when they 
expressly declare; that acts of Parliament against natural equity arc 
void. That acts against tlie fundamental principles of the llritish 
constitution are void. This doctrine is agreeable to the law of 
nature and nations, and lo the divine dictates of natural and 
revealed religion.-1S

Tlie concept of fundam enta l  law was develop? J and grounded  squarely
on  the English legal tradition . In 1772, Ja im icl A dan ts  wrote in
response to a n o th e r  w ri te r  in the G azette .

Chromus talks of Manna Chartu as though it were of no greater '■■in- 
scqucncc that an act of Parliament for the establishment of a cor­
poration of buttun-makcrs. Whatever low ideas he may entertain 
of tlie Great Charter . . .  it is affirm'd by Lord Coke, to be de­
claratory of the principal grounds nf the fundamental laws and lib­
erties of England. “ It is called Charta Libertatum llegni, the 
Charter o f the Liberties of the kingdom, upon great reason . . . 
because liheros fucit, it makes and preserves the people free." . . .
Rut if it be declaratory of the principal grounds of the fundamental 
laws and liberties of England, it cannot be altered in any of its 
essential parts, without altering the constitution. . . . Vaicl tells 
us plainly and without hesitation, that “ tlie supreme legislative can-

34. D eclaratory  Act. 6 G eo. 3. c. 12 (I76C ).
35. J . O ris , T n e  R ic irrs  o r  Tun B x m sn  C o lo n ic s  A s s l r t e x i  a * i>  F s o v c u  72-73 

<17M),
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dot change the conntitutior.." . . .  If then acco .JL g  to Loi J c  
Magna Charm  is dcclatory of tl.’C pr:::cip;i( p o u n d s  of the ji; 
m ental laws and liberties of the people, anil Vatei is right in his 
opinion, that the supreme legislative cannot change the constitu­
tion, I think it follows, whether Lord Cuke has expressly asserted 
it or not, that an act of parliament made against Magna Charta in 
violation of its essential parts, is void. '*This statement of fundamental law later influenced the intellec­tual foundation of judicial review in the United Slates.In order to sustain his claim of full and unrestricted sovereignty, George III sent large standing armies io the colonies. America was cutrat,cd. Tlie colonists drew their arguments from Whig political theorists on both sides of the Atlantic who maintained that standing armies in time of peace were tools of oppression, and that the security of a free people was best preserved by a militia.The American colonists, who lied always relied on their own militia, hated and feared standing armies even more ihan their English brethren. In quar.cring his redcoats in private homes, suspending charters and laws, and eventually imposing martial law, George III was doing in America what he could not do in England. The royal preroga­tive had virtually ended in England with the Revolution of IG8S, but the King was reviving it in America.The Fairfax Couiuy Resolutions, drawn up under the leadership of George Washington and passed on July J 8, 177*1, reflect the colonial attitude in the year prior to the outbreak of war. Of particular interest is the following paragraph:

Resolved, That it is our greatest wish and inclination, as well 
as interest, to continue our connection with, and dependence upon, 
the firitish  Government; but though we arc its subjects, we will use 
every means which Heaven hath given us to prevent our b e s o m in g  
its slaves.”In October of the same year, the First Continental Congress assembled and stated the position of the colonies in these resolutions:

Resolved, . . .  1. That they ate entitled to life, liberty, & 
property, and they have never ceded to any sovereign power what­
ever, a right to dispose ol either without their < ansenl.

Resolved, . . .  2. That our ancestors, who first settled these 
colonies, were at the time of their emigration from the mother 
country, entitled to all '.lie rights, liberties, and immunities of free 
and natural-born subjects, within the realm of England.

36. S. Adam s. Candid... Utirrr (1772), in 2 T n e  W h it in g s  o r  S a m u e l Ao* u s  

324-26 (H .  C u s h in g e d . 1 9 0 6 ).
37. F a i r f a x  C o . R e so lu t io n s , v 777-4) in  A. E  D. H o w a rd , T u t  R o a d  Fxom  

R u n n y m e d i : :  M a g n a  G u t a  a.nu CowsruvnoNAusM  in  A m e r i c a  O.S (I9 S S ).
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R esolved, . . .3. That by such emigration they by no means 
forfeited, surrendered, or lost any of those rights, but that they 
were, and their deccndnnts now arc, entitled to the exercise anil 
enjoyment of ail such of them, as their local and other circum­
stances enable them to exercise and enjoy.

Resolved, . . .  4 That the foundation of English liberty, 
and of all free government, is a right in the people to participate 
in their legislative council: and as the English colonists are not 
represented, and front their local and other circumstances, cannot 
properly be represented in the Uritish pari.ament, they are entitled 
io a free and exclusive power of legislation in their several pro­
vincial -legislatures, where titeir right of representation can alone be 
preserved, in all eases of taxation and internal polity, subject 
only to the negative of their sovereign, in such manner as has been 
heretofore used and accustomed. . . .Js.-sftcr staling these general principles, the Congress listed specific rights that had been violated by George I 'I . including the following:

Resolved, . . .  9. T ha t  the keeping a. Standing army In 
these colonies, in times of peace, without the consent of the legis­
lature of (hat colony, in which such army is kept, is against law.VjThe cv'oitists were asserting, in effect, that the restrictions on royal power that had been won by Parliament in its long struggle against the Stuart kings were binding against the sovereign, in favor of the colonial legislatures as well as Parliament. In order to make that claim good, the colonists wore forced to take up arms.

IV. Popular Sovereignly and the New NationAmerica's long war in defense of the rights of Englishmen began in 1775. Although many colonists still hoped for a reconciliation with die mother country, it was necessary to set up state governments in the interim. Jn Connecticut and Rhode Island, all that was necessary was to strike the King's name from tlie colonial charters, which con­tinued lo serve for many years as state constitutions.In other states, written constitutions wcr„ drawn up. They gen­erally had these features: 1) an assertion that political power derives from the people; 2) provision for the organization of the government with a three-fold separation of powers; 3) a powerful legislature with authority to pass all laws not forbidden by the Constitution; and 4) a specific bill of rights restricting governmental power it: the same way l)"ii the English Hill of Rights restricted the King. It is important to emphasize llut the concept of enumerated powers had not yet been
38. I J o u k n a l s  OF ru t! C o k i i n u n t a l  C o m c k -s s  I7 7 4 -1 7 8 9 .“ 67-6B (O ct. 14, 1774) 

(W  C. Ford ed. 1V 04 -J507 ).
39. Id . a t  70.
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developed, and that lights L e ft ..- - . .nee i " ; i  . .  .the nature of restrictions on power, not as individi__The Declaration of Independence subxtitdicil tiie .10*00 igiity of (he people for that of ;hc King, and appealed to the "Laws of Nature and of Nature’s Cod," but it did not proela'iu a social or legal revolu­tion. It listed the colonists' grievances, incluJing the presence of stand­ing armies, subordination of civil to military power, use of foreign mer­cenary soldiers, quartering of troops, and the u.;c of the royal preroga­tive lo suspend laws and charters. All of these legal actions readied from reliance on standing armies in place of the miiitia.Aiihr - ? America repudiated the British King, it did not repu­diate Britis.i law. The Constitution of Maryland, for example, declared:
That the inhabitants of Maryland arc entitled to (lie common 

law of FaigLnd. and die '.rial by jury according to die course of 
that law. and :o the benefit of such of tlie Unglish statutes as ex­
isted on die fourth day of July, seventeen hundred and seventy six, 
and wlueh. hy experience, have been found applicable to ilieir local 
and other circumstances, and have been introduced, used aud 
practiced by ihe cocris of law or equity, . . .4ITh’.i War for I’■■dependence was fought by fourteen different mili­tary organization— the Continental Army under Washington, and the thirteen colonial militias. The debate over the relative merits of stand­ing armies and the militia continued even during the fighting. A defender of sts; Jitig armies Washington wrote to the Continental Con­gress in September of .’ 776 a.s follows:

To place any dependence upon Miiitia, is, assuredly, resting 
upon a broken staff. Men just dragged from the tender Scenes of 
domcstick life; unaccustomed to th e  din of Arms; totally unae-

■rC. F o r exam ple. ihe Virginia isill o f Rights, adopted June 12. 1776, declared: 
“T h ai a well-regulated m ilitia, com posed o t the body of the people, trained  to arm s, ii 
the p roper, natural, and safe defence of a free S late ; th a t standing arm ies, in time of 
peace, ihou ld  be avoided, as dangerous 10 liberty; and that in all cases the m ilitary 
should be under strict subordination to. and governed by die  civil pow er.” V*. C o n s t . ,  
bill o f Rights,.} 13 (1776) in 7 C oM vrnuiiuN S 3814.

The com parable provision in M assachusetts was as follow s; 'T h e  people have a 
right to seep and to bear arm s for the com m on defence. A nd as. in time of peace, arm ies 
are dangerous to liberty, they ought not >o be m aintained w ithout the consent of the 
legislature; and >1 e m ilitary pow er shall alw ays be held in an exact subordination  to the 
civil au thority , and be governed by it.” Mass. C onst.! D ccla ta iiun  of Rights, art. 17 
(173'J) in J CON srrixm uN s I8V2. (C o n sid n cd  in its con test, the m eaning of the "riglu 
to keep ar.il oear arm s” is clear. H ie  words "fo r the com m on defence" m akes it obvious 
that a collective right is intended. I h e  people of M assachusetts did not w ant to risk a 
second Uri/ish occupation .)

41. M b. C o n s t . ,  D eclaration o f Rights, art. 3 (1 8 3 1 ), in 3 C o n s t i t u t i o n s  1713.
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quaintcd with ever)' kind of military skill, which being followed by a want of confidence in themselves, when opposed to Troops regu­larly train’d, disciplined, and appointed, superior in knowledge and superior in Arms, makes them timid, and ready to fly from their ■own shadows. . . .The Jealousies of a standing Army, and the Evils to be appre­hended from one, arc remote; and, in my lodgment, situated and circumstanced ;ts we arc, not at all to be riVe.tded; but the conse­quence of wanting one, according to my Ideas, termed from the present view of things, is certain, and inevitable Ruin; for iT I was called upon to declare upon Oath, whether the Militia have been most serviceable or hurtful upon the whole; i should subscribe to the latter.*®T "  maintain the supremacy of civil power over -hat of the military Article II of the Articles of Confederation provided that each stat: would retain “ its sovereignty, freedom, and independence.’’0 A  pro­vision that “every state shall always keep up a well regulated and dis­ciplined militia, sufficiently armed and accoutred"* was included in Article VI.*4 In contrast, the military powers of the United States rested in Congress were strictly limited, Congress could not maintain standing armies without tlie consent of nine of the thirteen states.The government of the United States under the Articles of Con­federation was weak. Experience was to show that it needed to be strengthened in its military powers.
V. Forging n More I’crfecl Union"When the War for Independence ended, the government of the Confederation was faced with one gigantic, insoluble problem— money. As troublesome as foreign and domestic bondholders were, there was one stronger pressure group that simply cotld not be ignored: the former soldiers who had been promised back pay and large t ensions. Organized under the name of the Society of Cincinnati, these veterans were viewed .with suspicion by many Americans, who nurt^-d fears of standing armies.The danger to civil authority from the militai7  v/as not cniircl. imaginary. Jn the, summer of 1783 there was a direct attempt to coerce the Confederation into paying what had been promised lo Ilic army. Originally intended as a peaceful protest march on the capilol in Phila­delphia, the ex-soldiers were soon "mediating more violent measures,"

42 . Letter from  G eorge W ashington to tlie President o f  Congress, Sept. 24, 1776, 
in  6 T i i e  W r i t i n g s  o p G c o u c k  W a s h in g t o n  110, 112 (J . F iupe tricL  ed . ' .9 3 1 -1 9 44 ).

4 3 . See generally M . JewsuM. T lie  N uw  N a t io n : A  H i s t o r y  o i* Tttu U N rtLD  
S t a t e s  D u r i n u  m e  C o n tu d e s a T iO n . 1781 -1789  (1 9 5 0 ) .
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Including "seizure  of the m em bers  of  C ongress .” ' 1 C_..g.
jdjourned and fled !o 1 . 011(011 , N ew Jersey. Tlie so ld ier;  evoiilir.tiiy 
j iv e  up, and tlie officers who led them escaped.

Following the abortive  dem o n s tra t io n s  in Philade lph ia  in the su m ­
mer of 17S3, M adison  and o th e r  leaders felt the need to reo rd e r  the 
nation’s military s truc ture .

Tlie o th e r  im p o r tan t  m ilitary event tha t  p recip ita ted  dem ands  for 
t  s tronger national governm ent was Shays' Rebellion  in M assachusetts  
in 1786. O ppressed  by debt, fa rm ers  in the western par t  of the state 
seized military posts and supplies and  defied the stale governm ent. 
Although the insurrec tion  was suppressed fairly  easily and Shays h im ­
self pardoned , exaggera ted  reports o f  the uprising circulated  am ong  the 
jtates, and conservatives were aghast.  M ad iso n ,  in writing the in tro ­
duction to his notes on the Federa l  C o n v en tion ,  lists Shays’ Rebellion 
as one 0 . the “ r ipen ing  incidents" tha t  led to the C o n v e n t io n . ,J

T h o m a s  Jefferson, in contrast ,  was not a larm ed by th<- ap p a ren t  
dangers of anarchy , and he criticized the c la m o r  of the Federalists. Just 
after receiving a copy of the p roposed  C onsti tu t ion , he wro te  from 
Paris:

. . . W? have had 13 states independent 11 years. There lias 
been one -cbeilion. That comes to one rebellion in a century St 
a half for each staic. What country before ever existed a century 
& a half without rebellion? St svhat country can preserve its liber­
ties if the.'* rulers ajte not warned from time to time that their people 
preserve 1. ;  spirit of resistance? Let them take arms. The 
remedy is set them right as to facts, pardon St pacify them.
What signify a few lives lost in a century or two? The tree of 
liberty must be refreshed from time to lime with the blood of 
patriots & tyrants. It is natural manure. Our Convention lias been 
too much impressed by the insurrection of Massachusetts: and in 
the spur of the moment they are selling up a kite to keep the lien- 
yard in order.14

W h a tev e r  the merits  of Jefferson 's  beliefs, they were not siiared 
by the m ajority  : f  the C onven tion ,  which wished to prevent insurrec­
tions by s treng then ing  the military powers of the general governm ent.

44. Debates o f  the Congress o f the C on fede ra tion  (June 2 , 1 7 8 3 ). in 5 T i e 
D e b a te s  in  t h e  S e v e r a l  S t a i x  C o n v e n t i o n s  o n  h i e  a o o p t i o n  oi' t h e  l - ' r o u o i .  
C o n s t i t u t i o n  93 (J . E llio t ed. 18 3 0 -18 * M  (hc ie ina fte r cited as S t a t e  D e b a i t s | .

AS. O h A inN O  m e  F c d p ji a l C o n s t t t u t i o n :  A R e a r r a n g e m e n t  o r  M ad iso n 's  
N o t e s  G iv in g  CoMsrxrcmvu D e v e lo p m e n t s  o r  P r o v is io n s  i n  h ip . C o n s t t i  u t i o n  op  
t h e  U n h i d  S '.a te s  10 (A . P r t s c o i l ed. 194 i ) [hereinafter ciied as M ad is o n  R e a r ­
ra n g e d ) .

46 . Letter from  Thom as Je ffe rson lo  W illi*m  Siephen Sm ith, N ov. 13. 1787, in 4 
T i l t  W o r k s  o r  T h o m a s  J e f f e r s o n  362 (P . F o rd  ed. 1 89 2 -1 8 9 9 ).
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VS.’ H A M I. '.w S  C .u,The new military powers of Congress were listed in Article I, Section 
8 of the proposed constitution, and include the following authority:

. To n is c  and suppo*'. Armies, but no Appropriation of Money 
to that Ur’ shall be for a longer Term titan two Years;

T o  provide and maintain a Navy;
To make Rules for the Government and Regulation of the 

■and and naval Forces;
T o  provide for calling fcrth the Militia to execute the Laws 

of the Union, suppress Insurrections and repel invasions;
To provide for organizing, arming, anil disciplining, the 

Militia, and for governing such Pari of them as may be employed 
in the Service of the United Stales, reserving u (lie States respec­
tively, the Appoimmj.m of the Officers, anti the Authority of train­
ing the Militia uecotni.-ig to the discipline prescribed by Congress;The spirited debate over these provisions in the Federal Conventionreflects th ; purposes and fears of the franvrrs of the Constitution.There was univetsnl distrust of standing armies. For example, inJune of 1787, Madison stated:
. . .  A standing military force, with an overgrown Executive will 
not long be safe companions to liber'iy. The means of defence agst. 
foreign danger, have been always the instruments of tyranny oi 
home. Among the Romans it was a standing maxim to excite a 
war, whenever a revolt was apprehended. Throughout all Europe, 
the armies kept up under the pretext of defending, have enslaved 
the people. It is perhaps questionable, whether the best concerted 
system of absolute power in Europe ed. maintain itself, in a situa­
tion. where no alarms of external danger c. l.omc the people lo the 
domestic yoke. The insular situation of G. Dritain was the princi­
pal cause of iter being an exception to the general fate of Europe.
It has rendered less, defence necessary, and admitted a kind of de­
fence welt. c. not be used for the purpose of oppression.”The defense "which could .ot be used for the purpose of oppression" was the militia, which was still revered on both sides of the Atlantic, even with its shortcomings.Yet, despite the preference for the militia, it was generally agreed that Congress must have authority to raise and support standing armies in order lo protect frontier settlements, the national government, and the nation when threatened by foreign powers. However, a few members were still fearful. Elhriilgc'Gerry and Luther Martin, both cf whom later opposed ihe Constitution, moved that a definite limit— two or three thoust.ail .men— be placed on the size of the national standing army. Voting by states, as always, the Convention unani

4 7 . I T l i e  Kk c o r m  o p  n i t  F e o e ju a  C o n v e n t io n  o p  1787, i t  <163 (M . F ir r a n d  td . 
1 9 1 1 ) .
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tnously rejected the morion. Tlie judu>.:ct.. ar.U t/.e twoyear appropriation limitation were ihoiight to he sufficient safeguards.’* The proper extent of federal authority over the militia was much more heatedly debated. The subject was introduced by George Mason, author of the Virginia Dill of Rights, who later opposed the Constitution, but who now maintained that uniformity of organization, training and weaponry was essential to make the state militias effec­tive. His hope was that the need for a standing anny would be mini­mized: perhaps only a few garrisons would be required. Mason's opinions were shared by Madison, who gave this analysis:Tlie primary object is to secure an effectual discipline of the Militia. This will no more be done if left to the states separately than the requisitions have been hitherto paid by them. The states neglect their militia now, and (he more they are consolidated into one nation, the less each will rely on its own interior provisions for its safety, and the less prepare its militia for that purpose; in like manner as the miiitia of a stale would have been still more ne­glected than it lias been, if each county had been independently charged with the care of its miiitia. The discipline of the miiitiais .....  illy a national concern, and ought to be provided for in the/»*•■ Constitution.4*Dc-j.:.c sue’1, explanations, there were still opponents to the militia clauses. Gerry, for example, declared:This power in the United States, as explained, is m ak in g  the states d rill sergeants. He had as licMct the citizens of Massa­chusetts be disarmed as to take the command front the states and subject them to the general legislature. It would be T Cgarded as 
i  system  o f  despotism.*1*Later, as the Convention moved toward resolution of the issue, Gerry marshalled his final arguments. One can sense his feeling of outrage, as he solemnly warned of the dangers of centralized military power “Let us at once destroy the state governments, have an executive for life or hereditary, and a proper Senate; and then there would be some consistency in giving full powers to the general government. . . ."** But as the states are not to be abolished, he wondered at the attempts that were made to give powers inconsistent with their existence. He warned the Convention against pushing the experiment too far. Some people wili support a plan of vigorous government at every risk. Others, of a more democratic cast, will oppose it with equal determina­tion; and a civil war may oc produced by the conflict.

4S. M 10 iso n  R u u u n h z d  513-26.
49. Id. «t 522.
50. Id. i t  521.
51. Id. i t  523-24.
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Madison rose immediately and annvcred Gerry in these words:
As the greatest danger is that of disunion of the states, it is 

necessary 10  guard against it by sufficient powers lo the common 
government; and as the greatest danger to liberty is from large 
standing armies, it is best lo prevent them by an effectual provision 
•for a good militia.”Tlie last discussion of the militia clauses took place on September 14, 1737, just before the Convention finished its work. Mason moved to add a preface to the clause that allowed federal regulation of t'n: miiitia, in. order to define its purpose. His proposed addition was “th.it the liberties of the people may be belter secured against the danger of standing armies m time of peace." The motion was opposed as “setting a dishonourable mark of distinction on the military class of nti. zens," and was rejected.”Thus ended the Convention's debate over the relative merits and difficulties of standing armies and the militia. The debate was soon to be revived, however, as the new nation prepared to consider the proposed new form of government.
VI. The Ratification Controversy and the Bill of RightsTlie new Constitution was signed on September 17, ’ 787 and the contest over its ratification soon began. The controversy was carried on mainly through the printed media. It was an unequal contest because the proponents of the new government, who now called them­selves Federalists, controlled most of the newspapers. The Anti- federalists resorted mainly to pamphlets and handbills.Because the Antifederalist effort was decentralized and'local in nature, it is difficult to generalize about the arguments used against the Constitution. The unifying theme, to the extent there was one, was that the new government would overreach its powers, destroy the stales, deprive the people of their liberty, and create an aristrocratic or mon­archical tyranny. In finding evidence of such dangers, the Anti- federalists often made inconsistent interpretations of what the Constitu­tion provided. In the ease of the miiitia powers, for example, it was said that Congress would disarm the militia in order to remove opposi­tion to its standing army; at the same time i was argued tiiat Congress would ruthlessly discipline the militia and convert it into a tool of oppression.

52. U .  i t  524.
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Bearing in mind ihe inconsistency of  i . . ...........  . . . . .  . . j ,some of the pamphlets and articles will be examined i.: tu s-.how the fears of military power existed. One of the most scurrilous critics of the Constitution was "Philadelphicnsis.” His identity is uncer­tain, but he is believed to have been Benjamin Workman, a radical Irishman and a tutor at the University of Pennsylvania. Ills comments include the following:Who can Jeny but the president general will be a king (o ail intents and purposes, and one of the most dangerous kind* too; a king elected to command a standing army? Thus our laws are to be administered by this tyrant; for the whole, or at least the most important part of the executive department is put in his hands.The thoughts of a military officer possessing such powers, as the proposed constitution vests in the president general, are suffi­cient to excite in the mind of a freeman the most alarming appre­hensions; and ought lo rouse him to oppose it at all events. Every freeman of America ought to hold up this idea to himself, that lie 
has no superior but Cod and the laws. But this tyrant will be so much his superior, that he can at any time he thinks proper, order him out in the militia to exercise, and to march when and where he pleases. His officers can wantonly inflict the most disgraceful punishment on a peaceable citizen, under pretense of disobedience, or the smallest neglect of militia duty.84Another anonymous writer, Brutus, appealed to history as proof that standing armies in peacetime lead to tyranny:Tlie same army, that in Britain, vindicated the liberties of that people from die encroachments and despotism of a tyrant king, assisted Cromwell, their General, in wresting from the people that liberty they had so dearly earned. . . .I firmly believe, no country in the world had ever a more patriotic army, than the -one which so ably served this country in ihe late war. But had (lie General who commanded them been possesse d of tlie spirit of a Julius Caesar or a Cromwell, the liber­ties of tnis country . . . [might have] in all probability terminated with the war.41Still another unknown, styling himself “A  Democratic Federalist," asserted that the Revolution had proved the superiority of the militia over standing armies:Had we a standing army when the British invaded our peace­ful shores? Was it a standing army that gained die battles of Lexington and Bunker Hill, and took the ill-fated Burgoync? Is not a well-regulated militia sufficient for every purpose of internal defense? And which of you, my fellow citizens, is afraid of any

54. ’I’h itadelphiensij' Letter, In d ep en d en t G aze ttee r ( I 'h i la .) ,  F eb  7, 1788.
55. ‘U ru tu i’ U tter , N. Y. Jo u rn a l, Ja n . 24, 1788.
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invasion -from foreign powers that our brave militia would not be 
able immediately to repel?5*Some writers, such as “Centincl.”  feared that national control over the militia would transform that bulwark of democracy into a tool of oppression:

This section will subject the citizens of these states to the must 
arbitrary military discipline: even death may be inflicted <vn the 
disobedient; in the character of militia, you may be dragged from 
your families and homes to any pail of the continent and for any 
length of time, nt the discretion of the future Congress; and as 
militia you may bo' made the unwilling instrument of oppression, 
under the direction of government; there is no exemption upon 
account of conscientious scruples of bearing arms, 110 equivalent to 
be received its lieu oi personal services. The militia of Penn­
sylvania may be marched to Georgia or Now Hampshire, however 
incompatible with their interests or consciences; in short, they may 
be made as mere machines as Prussian soldiers.47Other Antifederalist propagandists believed that the true motive for assertion of national control over the militia was not to use it, but to destroy it, and thus eliminate any opposition to the new standing army. The Bostonian who us^d the pseudonym "John De Will" asked these questions about the militia clauses:

Let us inquire why they have assumed t tis great power. Was 
it lo strengthen the power which is now Indgjd in your hands, and 
relying upon you and you solely for aid and support to the civil 
power in the execution of all the laws of the new Congress? Is 
iliis probable? Does the complexion of this new plan countenance 
such a supposition? When they unpreccdently claim the power cf 
raising and supporting armies, do they tr.w you for wltat purposes 
they arc to be raised? 1 low they arc to be employed? How many 
they are to consist of. and where stationed? Is this power fettered 
with any one of those restrictions, which will show they depend 
upon the miiitia, and not upon this infernal engine of oppression 
to execute their civil laws? The nature of the demand in itself con­
tradicts sudt a supposition, and forces you to believe that it is for 
none of tficsc causes— but rather for the purpose of consolidating 
and finally destroying your strength, as your respective govern­
ments ate lo be destroyed. They well know tlie impolicy of put­
ting or keeping arms in die hands of a nervous people, at a distance 
from i!'k seat of a government, upon whom they mean to exercise 
the powers granted in that government. . . .

It is asserted by the most respectable writers upon govern­
ment, that a well regulated militia, composed of the yeomanry of 
the country, have ever been considered as the bulwark of n free 
people. Tyrants have never placed any ponfidenec on a militia 
composed of freemen.4*

36. 'A  D em ocratic Federalist* Letter, Pa. Packet (P h ila .) , Oct. 23, 1787.
57. ‘Centincl* Letter, Independent G azetteer (P h ila .) , Nov. 8, 1787.
58. 'John De Witt* U tter , A m . Herald (I lo s to n ), De. 3, 1737.
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j Anoiijn'.cus pamplilctc-.i si.ti p .c , ... .• persons concerned about standing armies r:.: f . jlcnry Lee, in a letter that was widely circulated in vir0!s:\., «... : . . . .  the contradictory arguments that the militia would be abandoned i.i favor of a standing anny, and that the militia would bo strengthened and forged into an instrument of tyranny. Me foresaw that a small pro­portion of the total militia would bo made into a select unit, much like a standing army, while ihe rest of the militia would he disarmed:
Should one fifth , o r  one eighth part o f the men capable o f 

bearing arms, be made a select m iiitia. as has been proposed, and 
those the young and ardent part o f the community, possessed o f 
but little or no property , and a ll the others pul upon .1 plan that 
will render them of no importance, the form er will answer all (lie 
purposes o f any army, while die latter will be defenceless.11'A necessary premise underlying Amifcdcralist attack 011 tlie militia clauses of the Constitution was that these clauses operated :o place exclusive jurisdiction over the militia in the hands of the general gov­ernment. Though the Federalists denied this premise, it was affirmed even by Luther Martin and Elbridgc Gerry, who had been members of the Federal Convention, but who now opposed (he Constitution. Martin is particularly interesting because he advanced all of the contra­dictory arguments used by the antifederalists. Sneaking on November 29, 1787 to the Maryland legislature, he said:

. . . Engines o f pow er arc supplied by the standing A rm y—  
unlimited as to number o r  its duration , in addition to this G overn­
ment has the entire C om m and o f the M ilitia , and inuy call the 
whole M ilitia o f any State into Action, a power, which it was vainly 
urged ought never to exceed a certain proportion . By organizing 
the M ilitia Congress have taken the whole power from  the State 
Governments; and by neglecting to do it and cncrcasing the Stand­
ing A rm y, their power w ill increase by those very means that wall 
be adopted and urged as an case to the Peop le/'4Marlin later invoked the opposite approach, that tlie milita would be subject to ruthless discipline and martial law, and would be marched to the ends of the continent in the service of tyranny. In a letter published on January 18, 1788, Martin wrote that the new system for governing the militia was “giving the states the last coup de grace by taking from them the only means of self preservation.""*Elbridgc Gerry, like many of the pamphleteers, viewed central­ized military power as inseparable from mi "irehy:

59. R. I f .  L e e , O u s e r v a t i o n s  L e a d in g  t o  a F a i r  E x a m in a t io n  oi* t i iu  S y s t e m  o r  
G o v e r n m e n t  P ro p o s e d  or m e  L a t e  C o n v e n t i o n  24-25 (1787).

60. 3 T h e  R e c o rd s  o f  t h e  F e d e r a l  C o n v e n t i o n  o r 1787, st 157 (?»l. Farrand ed. 
1911).

61. M artin , Later, Md. JournR j, Jan . 18, 1788.
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Dy the edicts of authe.uy vested in the sovereign power by the proposed consiilulion, the militia of the. country, the bulwark of defence, and ■the security of national liberty is no longer under the control or eivil authority; but at the rescript of the Monarch, or the aristocracy, they may either be employed to extort the enor­mous sums that will be necessary to support the civil list—to main­tain the regalia of power—and the splendour of the most useless part of the community, or they may be sent into foreign countries for the fulfilment of treaties, stipulated by the President and two thirds of the Senate.**The supporters of tlie proposed constitution were well-prepared to meet these and similar arguments. Tltcy had the support of America’s two national heroes, George Washington and Benjamin Franklin, and this helped make the Constitution respectable, as well as alleviating fears. Articles favoring the Constitution, such as the 
Federalist Papers, were often reprinted in distant stales. Intelligent 'and well-educated, the proponents of the new government carefully and consistently answered the arguments of their rivals.To the general argumcn' that there were not sufficient restrictions on the power of the proposed general government, the federalists replied that no bill of rights w «  necessaty. This was because the Con­stitution would establish a novel type of government, one of enumer­ated powers; restrictions were necessary only where full sovereignty was conferred. In Federalist Number 84, Alexander Hamilton made the argument in these words:It has been several times truly remarked that bills of rights are, in their origin, stipulations between kings and their subjects, abridgements of prerogative in favor of privilege, reservations of rights not surrendered to the prince Such wus MAGNA CHAR- TA, obtained by tlie barons, sword in hand from King John.Such were the subsequent confirmations of that charter by suc­ceeding princes. Such was the Petition of Right assented to by Charles I, in the beginning of his reign. Such, also, was the Declaration of Right presented by the Lords and Commons to the Prince of Orange iq 1688, and afterwards thrown into the form of an act of parliament called the Dill of Rights. It is evident, there­fore, that, according to their primitive rignification, they have no application to constitutions professedly founded upon the power of the people, and executed by their immediate representatives and servants.43To particular criticism of the military clauses of the proposed Con­stitution, both Hamilton and Madison replied in detail in the Federalist Papers.

62. E. G e r r y , O u s e r v a t io n s  o n  T im  N e w  C o n s t i t u t i o n  a n d  o n  t i i c  F c d e r a l  
a n d  S t a t e  C o n v e n t io n s  10 ( , , , r  ' .

63. T lie  F ed e r a l ist  N o . it 3 3 6 ’(H . L o d je  ed . 1888) (A . H a m ilto n ) .
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Hamilton denied ihaf a standing art;:/ ui. 
recent experience:

Here I expect we shall be told that the m ilitia o f the country 
is its natural bu lwark, and would be at a ll times equal to the 
national defence. Tin's doctrine, in substance, had like to have lost 
us our independence, h  cost m illions to the United States that 
might have been saved. . . .

The American m ilitia, in the course o f the late war, have, by 
their va lo r on oumcrous occasions, erected eternal monuments :o 
their fame; but the bravest o f diem feel and know that the libc ::y 
o f their eout -y could not have been established by their efforts 
alone, ho'.vcvc great and valuable they were. W ar, like most o ilie r 
things, is a science to be acquired and perfected by d ilr  nee, by 
perseverance, by time, and by practice.*4Hamilton did not, however, go so far as to say that standing armies were a good thing. Instead, he argued that a strong militia .vou/J minimize the need for them."3Madison also addressed himself to the fear that the new national government would disarm tlie militia ar.d destroy state government. He first argued that the states would still have concurrent power over the militia, thus denying tfwt the proposed Constitution gave cxclusi\o jurisdiction over the miiitia to the general government. He also pointed out that the militia, comprised of half a million men, was force that could not be overcome by any tyrant.**The arguments of the federalists appear to have quieted the fears of their countrymen, since die early state conventions'wore all easy vic­tories ror the new Constitution. Between December 7, 1787 and January 9, 1788, Delaware, Pennsylvania, New Jersey. Georgia and Connecticut ail ratified unconditionally and overwhelmingly: die vote was unanimous in three of these states. In Massachusetts, the contest was close. On February 6, 17S7, the state convention ratified the new Constitution by a narrow margin.

64. Id. No. 23 a t 130 (A . H am ilton ).
63. Ham ilton explained: " I f  a w ell-regulated m ilitia be the m ost natural defence O’ 

a- free country, it ought certainly to be un d er the regulation and at the disposal of ilia: 
body which it constituted Ihe guardian  o f the national security. If standing a in iic i arc 
dangerous to liberty, an efficacious pow er over the m ilitia, in the body to whose care the 
protection o f the state  is com m itted  ought, as fa r as possible, to take away the 
inducement and the pretext to such unfriendly institutions. If the federal governm ent can 
comm and the aid o f the m ilitia  in (hose em ergencies which call for the m ilitary  a tm  in 
support o t Ihe cisi: m agistrate, it can the better dispense with the em ploym ent of a 
different kind o f force. If it car.--:: ivail itself o f the form er, it will be obliged in recur to 
the latter. T o  render an arm y unnecessary will he a  m ore certain m ethod of preventing 
ill existence than a thousand prohibitions upon paper." Id. N o. 29, at 169 (A . 
H am ilton).

66. Id. No. 46, id 297-99 (J . M adison).
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On the otiicr hand. Maryland overwhelmingly approved the Co.. stnulion on April 28, 1787. South Carolina was next, on May 2.1. 1787. night states had now ratified the document and only one mure was needed. All of the ratifications, except Massachusetts, had been by majorities of two-thirds or more. The remaining states were to see close contests, and all of them would suggest that a Dill of Rights be added to the Constitution.New Hampshire, on June 21, 1787, became the ninth state to approve the new form of government, thus assuring that the proposed Constitution would, go into effect. Tlie New Hampshire convention proposed some amendments in its ratifying resolution. Among the proposals were a three-fourths vote requirement for keeping standing armies, a flat prohibition on quartering troop;, and a prohibuion against Congressional disarmament of the miiitia. Although no records were kept of the debates, it scents likely that the delegates feared (hat New England’s experiences with General Gage’s redctv'.s would be repeated.As yet undecided, Virginia was vi.'al to the Union as the largest, richest, and most populous state. The Virginia convention was also important because it was the only one in which the military clauses of the Constitution were extensively discussed.Tlie main protagonist of the Virginia debates was Patrick Henry, backwoods lawyer, ardent republican, and incomparable orator. Sly means of the rhetorical question, Henry was able to capture the fears and emotions which led lo the adoption of the Second Amendment:
A standing army we shail have, also, to execute the execrable 

commands o f tyranny; and how are you to punish them? W ill you 
order them to be punished? W ho shall obey these orders? W ill 
your mace-bcarer be a match fo r a disciplined regiment? In what 
situation are wc to be? . . .

Y o u r m ilitia is given up to Congress, also, in another part o f 
this plan: they will therefore act as they think proper: a ll power 
will be in their own possession. Y ou  cannot force them to receive 
their punishment: o f what service would militia be to you when, 
most probably, you will not have a single musket in the state? for, 
as arms arc to be provided by Congress, they may o r may not fu r­
nish them. . . .

l ly  this, sir, you see that their contro l ever our last and best 
defence is unlimited. I f  they neglect or refuse to discipline or aim 
our m ilitia, they will be useless: the states can Jo  neither— this 
power being exclusively given to Congress. , . .
. . .  I f  we make a king, we may prescribe the rules by-whieli he 
shall rule Ids people, and interpose such cheeks as shall prevent hirr*. 
from  infringing them ; but the President, in the field, at the head 
o f ids army, can prescribe tlie terms on which he shall reign master,
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so far tlist ii ..:.i pc ,    _ . .under die galling yoke. . . . ‘,TWhile oilier crilics lucked Henry’s oratorical talents, they j.’so feared disarmament of the militia by r.lic new national government. George Mason, for example, spoke as follows:. . . There are various ways of destroying the militia. A standing army may be perpetually established in their stead. I abominate and detest tlie idea of government, where there is a standing army.The militia ntuy- be here destroyed by tltat method which lias been practised in outer parts of the world before; that is, by rendering them useless—by disarming them. Under various pretences. Con­gress may neglect to provide for arming and disciplining the militia; and the slate governments cannot do it, for Congress has an esclu- sive right to arm them . . .tJ*Mason then went on to cite the ease of a former British governor of Pennsylvania Ito had allegedly advised disarmament of the militia as paii of the British government's scheme for “enslaving America.’' The suggested method vras not lo act openly, but "totally disusing and neg­lecting the militia.""* Mason said:. . . Tins was a most iniquitous project. Why should we not pro­vide against the danger of having our militia, our real and natural strength, destroyed? Tlie general government ought, at the same time, to have some such power. But we need not give them power to abolish our militia . . .70In these words lie the origin of the Second Amendment. The new government should be allowed to keep its broad gveral military powers, but it should be forbidden to disarm the miiitia.Madison, leader of the Federalist forces, still argued that the militia clauses were adequate as written. He said the states and national gov­ernment would have concurrent power over the militia. In response to a question, he explained why ihe general government was to have power to call our, the militia in order to execute the laws of tlie union:. . .  If resistance should be made to \e execution of the laws, lie said, it ought to be overcome. This eould be done only in two ways—either by regular forces or by the people. If insurrections slltr’id arise, or invasions should take place, tlie people ought un­questionably to be employed, to suppress and repel them, rather than a standing army. Hie best way to do these things was to pul the militia on a good and sure footing, and enable the government to make use of llteir servie \s when necessary.11
67. Spoken a t the Virginia Convention 3 STaTC D i-.oates Jt-5'3.
68. Id. a t 379.
69. Id. at 380.
70. Id.
71: Id. id 373.



is interesting to nots- that Madison uses Lite words “people" an-J “ militia” as synonymous, as docs the SeconJ Amendment, which he was later to draft.The Federalists still maintained that a bill o f rights was unnecessary where there was a government of enumerated powers. Governor Ran- dolph, who had attended the Philadelphia Convention and had refused to sign the Constitution, but who was now supporting its adoption, spoke as follows:On the subject of a hill of rights, the want of whiclt has been complained of, I will observe (hat it has been nnciified by such reverend authority, that I feel some difficulty in going against it.I shall not, however, be deterred from giving my opinion on this occasion, let the consequence be what it may. At the beginning of the war, he had no certain bill of rights; for our charter cannot be considered as a bill of rights; it is nothing more than an investi­ture, itr the bands cf the Virginia citizens, of those rights which belonged to British subjects. When the Dritish thought proper to infringe our rights, was it not necessary to mention, in our Constitu­tion, those rights which ought to be paramount to the power ol the legislature? Why is tlie bill of rights distinct from the Constitution?J consider bills of rights in this view—that the government should use them, where there is a departure from its fundamental principles, in order to restore them.,aThis statement is very important, because it clearly explains how men in the eighteenth century conceived of a right. A right was a restric­tion on governmental power, necessitated by a particular abuse of that power.Tne Virginia convention, however, decided that n would be wise to impose restrictions on the power of the general government before abuses occurred. So the delegates appended to their ratification reso­lution a long document recommended to the consideration of the Con­gress. This document is divided into iwo distinct pans: a declaration of principles and specified suggested amendments to the Constitution designed to se utre these principles.The declaration of principles tells much about the social and politi­cal philosophy of eighteenth century Americans. The theory of gov­ernment as a social compact is affirmed. There are five provisions that relate directly to the background of the Second Amendment.'Hie third principle condemns the Anglican doctrine of nonrcsisl- ‘ ‘ante as "absurd, slavish, and destructive of the good anil happiness of mankind.’’”  This is not surprising, since Virginia had recently dis-
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72 . U .  at 466 .
73- J. M a u is o n , T lie  DenATES in  t h e  F e d u u l  C o n v e n t io n  o p  17S7 660 (G . Hunt

& J.U. Scott cti. 1920).
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esw & lij-s*  -  ..........................culhoritv cf the herd cf ihrt churcm.Tlie seventh principle is "tint ail power cf so: c..t!i::g lav.s <>r the execution of laws by any authority, without the consent of the representatives of the people in the legislature is inj <rious to their rights and ought not to be exercised."™ The attempt to assert suchpovirt!?' had cost James II his throne and George III his American cole*nies*, even though both Kings had been backed by powerful standing
U iJ iiC S .The seventeenth, eighteenth and nineteenth principles arc as follows: Seventeenth, Thai the people have a right to keep and boar arms; that a well regmatcd Militia composed of the body of the people (rained lo arms is the proper, natural and safe defence of a free State. That standing armies in time of peace arc dangerous to liberty, and therefore ought lo be avoided, as far as the circutn-sU’jiccs and protection of the Community will admit; and (hat inall eases the military should be unaer strict subordination to and governed by the Civil power.Eighteenth, That no Soldier in lime of peace out'it 10 quartered in any house without the consent of the owner, an J ,n the time of war in such manner only as the laws direct.Nineteenth, That any person religiously scrupulous of bearing arms ought to be exempted upon payment of an equivalent to em­ploy another to b.*ar arms in hie. c:.*ad.TJThese words encapsulate me Whig point of view in the long debate over the relative merits of standing armies and the militia. The specific amerdnicnls that were proposed to prctcct these principles were:Ninth, That no standing army or regular troops shall be raised or kept up in time of peace, without the consent of two thirds of the members present in both houses.Tenth, That no soldier shall be inlisicd for any longer term than four years, except in time of war, and then for no longer term than the continuance of the war.Eleventh, That ench State respectively shall Itavc ti.e power to provide for organizing, arming and disciplining it’s own Militia, whensoever Congress shall omit or neglect to provide for the same.That the Mili'ia shall not be subject to Martial law, except when in actual service in time of war, invasion, or rebellion; and when not in the actual service of the United States, shall be subject only to such fines, penalties and punishments as shall be directed or in­flicted by the laws of its own State.'8It is important for our purposes to note that there is no menrion here of any individual right.

74. Id. a t 661.
75. Id. a t 662.
76. Id. a t 663.
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There might never have been-a federal Dill of Rights had it not been for one alarming event that is almost forgotten today. As part of the price of ratification in New York, ii vas agreed unanimously th.:t a second federal convention should be called by the stales, in accord­ance with Article V of the Constitution, to revise the document. Gov. ernor Clinton wrote a circular letter making this proposal to the governors of all the stales.Madison feared that a new convention would reconsider the whole structure of government and undo what had been achieved. Professor Merrill Jensen, in The Making of the Amerienn Constitution, analyse* the situation as follows:The hill of flights was thus born of Madison’s concern to pre­vent p. second convention which might undo the work oi the Phila- dcipnia Convention, and also of his concern to Save his political future in Virginia. On the other side such men as Patrick Henry undetslood perfectly the political motives involved, lie looked upa.i die passage of the Hill of Rights as a political defeat which would make it impossible to block the centralization of all power in the national government.”Madison had outmanuevcrcd tlie nntifederalists by drafting the Dill ofRights very soon after the First Congress met.Madison's original draft of the provision that eventually becamethe Second Amendment read:The right cf the people to keep and bear arms shall not be infringed; a well armed but well regulated militia being ihe best security of a free country; Inn 110 person rcjiniousiv scrupulous of bearing arms shall be compelled 10 render miliiary_scrvicc in nor- son.7'1There was debate in Congress over the religious exemption, and it was removed. Otherwise, there was general discussion of standing armies and the militia, and widespread support for the proposal. It became part of ihe Constitution with the rest of the Dill of Rights on December 15,1791.Considering the immediate political context of the Second Amend­ment, as well as its long historical background, there can be no doubt *about its intended meaning. There had been a long standing fear of military power in the hands of the executive, and, rightly or wrongly, many people believed that the militia was an effective military force which minimized the need for such executive military power. The pro-

The Purpose of the Second Amendment

77. M . J e n s e n . T l ie  M aking  o r  T im  A w cw c a n  C o N s n n r n o n  1 4 9 (1 9 6 -1 ).
78. t A n n a cs  OF C o n c . -0 4  (1 7 3 9 ) .
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posed  Ccmititution authorized i.ii.jJt.ii, .. ! j , .
C o n g re s s io n a l p o w e r  over th e  m ii i t ia .  Sor. c v  1 i c . dK„ .1 
0( th e  xnU ilia. Tlie Second Amcndmenl w a s  clearly and s im p ly  an effort to relieve that fear.Ncitner in the Philadelphia Convention, in the writings of the pamphleteers, in the newspapers, in die convention debates, nor in 
C o n g re s s  was there any reference to hunting, target shooting, duelling, personal self-defense, o r  any other subject that would indicate an individual right to have guns. Every reference to the right to bear arms was in connection with military service.Thus the inevitable conclusion is that the "collectivist" view of the Second Amendment rather than the “ individualist” interpretation is supported by history. It thus becomes necessary to examine the deci­sions of the Supreme Court in order to determine whether that body has expanded the right to bear arms bevond what was intended in I7S9.

VII. Supreme Court In terpre tation  
of the Second A m endm omThe Second Amcnumenr. has been directly considered by the Supreme Court in only four cases: United States v. Cruikshank 

Presser v. Illinois,™ Miller v. Texas*' and United States v. Miller.*'In Cruikshank, the defendants had been convicted of conspiracy to deprive negro citizens of the- rights and privileges secured to them by the Constitution and laws of the United Slates, in violation of the criminal provisions of the Civil Rights Aet of 1S70. Among the rights violated were die right to peaceably assemble and the right to keep and bear arms for a lawful purpose.Chief Justice Waite, speaking for tlie majority, held that the rights violated by the defendants were not secured by the Constitution or laws of the United States, and thus the judgment of conviction was affirmed. The chief justice acgnn witli a long discussion of the nature of the fed­eral system in general, and the attributes of state and national citizen­ship in particular. Tlie only rights protected by the national govern­ment were those necessary for participation in that government. The right to petition Congress would he such a right, hut a person must look
79. 92 U.S. 3^2 (1875).
80. 116 U.S. 232 (1886).
81. 133 U S. 333 (IS 94). 
32. 307 U.S. 174 (1939).
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Jo his state government for protection of similar rights in oilier situa- tionS.In particular reference to the Second Amendment, the opini. nThe second and tenth counts arc equally defective. T iic  rigi there specified is that of "bearing arms for a lawful purpose." 1 his not a right granted b ' the Constitution. Neither is it in any man* 1ncr dependent upon tl at instrument for its existence. The second amendment declares that it shall not be infringed; but this, as has |been seen, mentis no more rlian Lhat t shall not be infringed by Congress. This is on.- of the amendments that lias no other effect than l o  restrict the powers of the national government, leaving diepeople lo looTTor tflifif nfo'fcction aeaihsTnnv' violation by their .cllow-e:H7cnrc,."~TIJ~'i7gtmrirfeg6gnrzcs7 io what is called, In The - J  
City ol New ) ork »\ Aliln, 11 Pet. 1*59, the "powers winch relate to merely municipal legislation, or what was, perhaps, more prop­erly called internal police," "not surrendered or restrained” by the Constitution of the United States/3The only dissenter in Cruikshank was Justice Clifford, who found die indictment vague or: its face. He tints concurred in the rcsul: reached by the majority without discussing any constitutional issues.The next, and undoubtedly the most important Second Amend­ment ease was Presser v. Illinois** decided in 1886. Herman Press;r. a German-Amcrican. was the leader of Lehr untl Wchr Verein, a fra­ternal. athletic and paramilitary association incorporated under Illinois law. He was convicted for parading and drilling with men under arms, in violation of an Illinois statute, and was fired ten dollars.On appeal to the United States Supreme Court, it was contended that the Illinois statute conflicted with the military powers given to Con­gress by the Constitution, with federal statutes passeu in pursuance of those powers, and with various other parts of the Constitution, including the Second Amendment. Tlie Supreme Court unanimously rejected all of these claims and affirmed the conviction.It should be emphasized that Presser was argued and decided as a ease presenting broad issues o{ the relationship of slate and federal military power, and lhat the Second Amendment was only one aspect of that question. In reference to the Illinois statute, the Court observed:We think it clear lhat the sections under consideration, which only forbid bodies of men to associate together as military org.mizu* lions, or to drill or parade with arms in cities and towns unless authorised by law, do not infringe the right of the people to keep

S3. 9.1 UJ>. a t  553 ( 1873). 
IA. 116 U .S . 232 (1886).
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and bear arms. Bui n ccuicluri. ’ ansv.cr to ».:a t - ......................
amendment prohibits (lie legislation i.. question lias in ii'.; .'..cf 
the amendment is a limitation on ly  upon tlie power of Congress 
ami die National government, and not upon that of die States/5The Court cited Cmikshimk in support of this proposition. Tlie inap­plicability of the Second Amendment to the states was a sufficient ground for rejecting Pressor's Second Amendment contentions, but the Court did not slop there, it preferred to discuss the problem further and make clear the nature of the right protected by die Second Amendment.

It is undoubtedly true that all citizens capable of bearing arms 
constitute the reserved military force or reserve militia of the 
United States as well as of the States, and, in view of this preroga­
tive of the general government, as well as of its general powers, 
the States cannot, even laying the constitutional provision in ques­
tion out of vic.v, prohibit die people from keeping and bearing 
arms, so as to deprive die United States of their rightful resource 
for maintaining the public security, and disable the people from 
performing their duty to the general government.**One view of the Second Amendment suggests that this diem con­stitutes the first step toward incorporating the right to hear arms into the Fourteenth Amendment,,T apparently forgetting that the Court was laying the Second Amendment "out of view.'* The Court had stated that the Illinois law does noi have the effect of depriving the federal government of its military capacity.To further clarify its view that die Second Amendment is con­cerned only with military matters, the opinion focuses on Presser.

Tlie plaintiff in error was not a member of the organized 
volunteer miiida of the Slate of Illinois, nor did lie belong <o the 
troops of die United Stales or to any organization under die miiitia 
law of the United States. On the contrary, q|ie f - .a  ih.n.ln-. did not belong to die organized mililh nr ihi- irnnns n f Jjm Unitcd 
States was an ingredient m the offence for whir.ii,.lie wns.convicted 
ana sentenced, me uucsuoiTirs.dicr-cirur, had hr n.right—is_a 

"cumin nt ihe tinned .s'one*. in disobedience of '.In: State law, tu 
associate with otlr - 5 as a military comp-my, nnri in drill ami parade 
with arms in the .owns and chics of the State? If the plaintiff in 
error has any such orivilc2e he must be abie to 0 0 :111 10 the provi- smn nf Ihe rr>n<n‘intjnn or statutes of the U nneit fiip'cs by 

j t  :s conferred.8* ___The obvious implication here is that any right to bear arms by virtue of the Second Amendment, cych if asserted against the national gov.as! id. at ic-t i j .8G. Id. at 26J.87. Seesemrully tl. Dhcfc, The Dill of rt/y/i/r, 35 N.Y.U.L Rev. S&:5 (I9G0).S3. IJ. at 266.
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ernracnt, is'contingcnt upon military service in accordance with statu- toiy law. This implication is confirmed later in the opinion, as the Ccurt.doelarcd:
Use right to voluntarily associate together as a military '-.com­

pany or organization, or to drill or parade with arms, without, and 
independent of. an act of Congress or law of the State authorizing 
the same, is not an attribute of national citizenship. Military 
organization and military drill and parade t i n d e r  aims arc subjects 
especially under the control of the government of every country. 
They cannot be claimed as a right independent of law.**1Thus the Presser case clearly affirms the meaning of the Seam.! Amendment that was intended by its framers. It protects only mem­ber- of a state miiitia’, and it protects them only against being disarmed by the federal government. There is no individual right that can he claimed independent of slate tnililia law. Furthermore, the dicta relating to preservation of the nation's military capacity could nut tv used as the basis for questioning any regulation of private firearms, unless such a regulation violated an net of Congress; Congress i< obviously the best judge of the proper means of preserving the nation-, military capacity.The third, and least important, o f the Second Amendment cases was Miller i\ Testis *u A convicted murderer asserted that the stale had violated his Second and Fourth Amendment rights. The Supreme Coon unanimously dismissed die claim in one sentence, relying on the inapplicability of these provisions to the states, ar.d citing Cnriksliunk and other cases.The fourth and last time that the Supreme Court considered the Second Amendment was in Ur.iteti Suites v. Miller.*' The result reached by Justice McReynolds for a unanimous Court was obviously correct, but the opinion is so brief and sketchy th.it it has undoubtedly caused much of the uncertainty that exists today about the meaning of the Second Amendment.Defendants Miller and Layton were indicted for violation of the National Firearms Act of 1934,us which was designed to help control gangsters, and which infringed the right to keep and bear sawed oil shotguns, among other arms. The District Court of the United States for the Western District of Arkansas r«*tnined a demurrer and quashed die indictment, holding the 19.n7 A ct unconstitutional on Second

»9. hi. a i 267.
90. 133 U.S. 335 r 1894).
91. 307 U.S. 174 (1939).
92. National Firearms Act at umtndal 26 U .S .C . 55 5801-5872 (1 9 7 2 ).
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Amendment grounds. Th; g o ; ... . , ............................... :Court, which reversed and remanded.When Miller was argued before the High Co^r', the," was no appearance for the defendants. With only one side presenting a case, it is easy to understand why the Court viewed the issues a:; rather simple, and not needing very much analysis.The Court began hy observing (lint the National Firearms Act was a valid revenue measure, and not a usurpation of the jxjlicc powers of die stales. The opinion then addresses itself to the Second Amend­ment issue:
In the absence of any evidence tending to show that possession 

or use of a “ shotgun having a barrel of less than eighteen inches 
in length" at this time has some reasonable relationship to the 
preservation or efficiency of a well regulated militia, we cannot say 
that the Second Amendment guarantees the right to keep and bear 
such an instrument. Certainly it is nut within judicial notice that 
this weapon is any part of the ordinary military equipment or that 
its use could contribute to the common defense.®1It is this paragraph that is the source of the uncertainty and con­fusion arising from the Miller ease. The Court was merely correcting die error of (he district judge, but it made the mistake of looking at the weapon, rather than the person, in determining that the Second Amendment is not applicable.Fortunately, however, Justice McRcynolds went on and partially clarified the ambiguity in the above paragraph. He cited the militia clauses of the Constitution and said:
With obvious purpose to assure the continuation and render 
possible the effectiveness of such forces the declaration and guar­
antee of the Second Amendment were made. It must be inter­
preted and applied with (hat end in view.®'These words alone undercut any individual right interpretation of the Second Amendment.Justice McRcytioids then proceeded to give a brief history of tlie militia, stressing its function as a military force, lie then considered the relevance of state interpretations of the right to bear arms, and noted:

Most if not alt of the States have adopted provisions touching 
the right to keep and bear arms. Differences in the language 
employed in these have naturally led to somewhat variant conclu­
sion* concerning the scope of the right guaranteed.®9

93. 307 U.S. at 178.
94. U .
95. IJ. at 132.
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.;oncliirLiJ Vint such decisions <Ji<l not support the trial judge's rulinc. lie then '■•.ierretl the reader to "some of die more important opinions" concerning the miiitia. First among these opinions was Presser r. 
Illinois.**Thus, in spite of some ambiguity in the Court's opinion in Miller, there is no reason to suppose tliut there was any change in the estab­lished view that the Second Amendment defines and protects a collective right that is vested only in Ihe members of the stale militia.V III. ConclusionIn the last angry decades of the twentieth century, members of rifle clubs, paramilitary groups and other misguided patriots continue to oppose legislative control of handguns and rifles. These ideological heirs of the vigilantes of the bygone western frontier era‘still maintain that the Second Amendment guarantees them a personal right to "keep and bear arms."”  But the annals of the Second Amendment attest to the fact that its adoption was the result of a political struggle to restrict the power of tl national government and to prevent the disarmament of state militias.*" Not unlike their English forbears, the American revolutionaries had a deep fear of centralized executive power, par- ..'Mlarly when standing armies were at its disposal. The .Second A .’,,,ndment was adopted to prevent the arbitrary use of force by die national government against the states and the individual.Delegates to the Constitutional Convention had no intention of :slnblishing any personal light to keep and bear arms. Therefore the ’individualist" view of tlie Second Amendment must be rejected in avor of the "collectivist" interpretation, which is supported by history ind a handful of Supreme Court decisions on the issue.As pointed out previously, the nature of the Second Amendment Joes not provide a right lhat could be interpreted as being incorporated uto the Fourteenth Amendment. It was designed solely to protect tlie .tales against the general government, not to create a personal right vhicli cither state or federal authorities are bou id to respect.

96. 116 U.S. 252 (1 8 8 6 ) .
97. A icccnl call lo  action was nmtlc by an organization which calls itself the She'- 

I fs  fu a c  C om iiu lu i. Thi» group, dismayed over claimed violation* of Ihe SeeonJ 
Amendment promises lo  “ come together and do something about it.”  Its propaganda con- 
ihnlcs rather om inously. T h e  PliOIM !i arc the rightful masters to both congress and 
:ouris. not to over throw (sic ) the Constitution, but to over throw (sic ) Ihe men who 
>ervcrl Ihe Constitution." riye r, SheriU'i f t / u f  Comiiatus, Petaluma, Californ ia , 1975.

98. 3ce notes 60-66 and accompanying text.
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The contemporary f waning of the Seer -,d At.umJ*..::... \ ?jjnie as it was at the time of its ndoptiun. The federal go .v,-.men* may regulate tlie National Guard, but may not disarm it against the will of stale legislatures. Nothing in the Second Amendment, however, precludes Congress or the states from requiring licensing and rcgistra* tion of firearms; in fact, there is nothing to stop an outright congres* donal ban on private ownership of all handguns and all rifles.
S O U R C E :
HASTINGS CONSTITUTIONAL
LAW QUARTERLY
Vol. 2, No. 1, Winter,
1975

Reprinted with permission.
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T in : a s s o c i a t i o n  o i  m i  b a r  
OK TllK . c m - OK S F W  YORK

j 3 IVest j j l h  S t r r r t ,  S'riv York. S'.Y.• *
Gun Contro l Legislation

/ { ) •  T l l K  C .O M  M I IT I  K ON  I 'H IK R A I . I .1 t .IM .A  I l> >s

I S ' T H O IH 'C T IO X
S ince  d ie  enac tm en t o f  the ( o u t  C o n t ro l A i t  n l i«i*iK t h e i r  h i s  h e r n  .1 

sub s tan tia l increase in  the inc idence o f  gun -re la ted  c r im e s  a m i  it h a s  b e c o m e  
t'v iilcn t that the rv is i in g  system o f law is iuaile> |iia ii-. F l l u t t s  b a s e  Ih i t i  uti 
derw nv in bo th  H ouses o f jC o n g rc ss  to  ettai t fu r th e r  gun o m i t  <1 l e g i s l a t i o n  
an d  t h e  Execu tiv e  B ranch  h as .in d ica ted  s n p jM i r i  fu r  s t r o n g e r  i*nt* . n u n . . I  
Ho t l t  'h e  S u lH O i u t i i i t l c e  on  C r im e  o f  the  M ouse C o m m i t t e e  o u  the |u i l i i  i . n \ 
and  the S u lK on tm itte e  011 C rim e  and  Ju v e n i le  l ) e l i n i| tu T t i\  n l  t h e  S e n a t e  
C om m itte e  on  the Ju d ic ia ry  have  a c c u m u l a t e d  a M ih s i a n t i . i l  f a i t u a l  i e u . n l  
011 w h ich  to base leg is la t ion .

W e  be lieve  th a t the c o n t r ib u t io n  o f  h andgun s to the c u rre n t im  tease 111 
hom ic id e  and  o th e r v io le n t cri.Tes requ ire s  im m ed ia te  and rn m p r rh ru s iv r  
a r t iu n . In  o u r  o p in io n , the c o n t in u ed  ex is tence o f  an  tinw a tta iiti d sttpplv o f 
handgun s i an  u n d e r ly in g  fa c to r in  the d e c lin e  o f  o u r  m a jo r  n th .in  (e n te rs  
T h is  C om m itte e  does not rind anv s iih s ia n ii.i l jt t s li fu a i io u  Im  the im ii in i ie i l 
w idesp read  p u b lic  |M»sscssion o f  h andguns . a n d . a c ro n liu g ls . we snm ig ls  en 
dorse the leg is la tive  p rop osa ls  c a llin g  fo r  a p ro h ib it io n  on  the tii.in til.it t in e . 
im |M>rtatiou , sa le , and p riv a te  |H>sse»iioti o f  handguns .! UTit i li . 1 <>i mu m u  
re ro u u n eu d a tio n s  are jm lit ic a lly  le a s ih li at this m om en t iu tim e, w e  .tie n l  
the n rm lv  h e ld  c on v ic tio n  that a c om p le te  h a il m i handguns shou ld  he tin 
u lt im a te  oh je i liv e  o f  any new fe d e ra l gun  t o n t r o l leg is la tion

I his. ie|M irt is d is id e t l in to  fo u r  parts . I ’ a tt 1'desi t i lw -s  t in - 1 i i i ie u t  le iie ia l 
law  an d  the cong ress iona l pr<i|H>sals fo r  change. I*ait I I  e \ .in tin e s the im  
s t i lt it i i iu a l bases fo r  C ong iess leg is la ting  a p ro h ih it im i m i the  111.s1111l.it 1 me-, 
im iio r ta t io n . sale, and  p riv a te  |>ossessioii o f handguns I'.u t I I I  discusses it., 
need to r  a d op tin g  fa r reach ing  gun  c o n t ro l leg is la tion . O u r  le cm m iiru d a  
lio n s  a te  c on ta in ed  in P a rt I ' . .

REPIN^ED KITH PERMISSI ON
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I I .  G U N  C O N T R O L  A N D  T H E  C O N S T IT U T IO N

T o  d e te rm in e  w he the r a fe d e ra l statu te re stric ting  handguns w ou ld  be 
c on s titu t io n a l, two question s must be answ ered : (A ) Is tiie re a c on s titu t ion a l 
r ig h t to possession o f  handguns which cann o t be in fr in g ed  by leg is la tion , 
and (B ) docs re g u la t io n  o f  h andguns f a l l w ith in  the scope o f  any o f  the sub­
jects on  which C ongress is em pow ered  by the C on s titu tio n  to leg is la te? A 
review  o f  the re le v an t decis ions dem onstra tes that Congress may constitu ­
t io n a lly  enact le g is la t io n  re s tric ting  and  p ro h ib it in g  the possession o f h an d ­
guns by p riv a te  c itizens . 10

A. Is There a Constitutional Right to Possess HandgunsI
Debates on  the m erits o f  gun  c o n t ro l leg is ia tion  are re g u la r ly  punc tu a ted  

by c la im s o f  a c o n s titu t io n a l r ig h t to possess firea rm s. T h e  sou rce o f these 
c la im s is tbe Second  A m endm en t to the C on s t itu t io n , which p rov ides :

"A  w e ll reg u la ted  M ilit ia , b e ing  necessary to the security o f a free  
State, the rig h t o f  tbe p eop le  to keep and  b ea r A rm s, sha ll n o t be 
in fr in g e d ."

A lth ou g h  sp ir ite d  con tro ve rsy  as to the m ean ing  o f  the Second A m endm en t 
con tinues un ab a ted  am ong  com m en ta to rs . 11 cou rts o v e r a lo n g  |>eriod o f  rime 
have cons isten tly  g iven the am endm en t a ve iy  n a rrow  con s tru c tion . T i  e 
Second A m endm en t as so in te rp re te d  p laces no restric tion s on  C ong ress- 
a b i lity  to reg u la te  handguns.

A c on s titu t io n a l p ro v is io n  conce rn ing  the r ig h t to "b e a r  A rm s" is d irec ted  
a t checking |>owei. T h e  question  is what the fram e rs  o f the C on s t itu tio n  
in tended . T h e re  a re  bas ica lly  th re e  reiation«i> ips which c ou ld  have been 
in tended  to oe a ffec ted : ( t )  the in d iv id u a l a g a n s t the w o r ld : (a , the p op u ­
lace against the g ove rnm en t, w he the r state o r  fe d e ra l: and  ( j )  the state 
g ove rnm en t aga in st the fe d e ra l g ove rnm en t. T lie . first poss ib ility , th a t the 
fram ers were conce rned  w ith  the rig h t o f  in d iv id u a ls  to p ro tect th e ir homes 
and  th e ir persons from  w ha teve r d ep red a tion s  m igh t c o n fro n t them , appea rs 
to be w ith ou t h is to ric a l su p p o rt . 13 T h e  am endm en t itse lf speaks o f  the 
"secu rity  o f  a free  S ta te ."  T h e  d isputes have cen te red  a ro u n d  the second and 
th ird  possib ilities .

T h e  in it ia l ques tion  •» the p ro p e r  in te rp re ta t io n  o f  the term  "M i li t ia . "  
T h e  p ractice in  E u ro p e  o f  m a in ta in i r ,-  la rg e  s tand in g  arm ies w h ile  p ro h ib it ­
ing  the g ene ra l p opu la ce  from  hav in g  guns led  to a p re fe rence  in c o lo n ia l 
A m erica  fo r  the m ilit ia  as the p rim a ry  m ilita ry  fo rce . T h is  fo rce  w ou ld  be 
d raw n  from  the p eop le  an d  w ou ld  be active o n ly  in  tim e o f m ilita ry  need . 13

Som e have a rgued  tha t the m ilit ia  was rega rded  as the popu lace  at la rg e— 
o r  at least those m em bers o f  the p opu lace  capab le  o f  b ea ring  a rm s . 14 T o  
these com m en ta to rs , m ilit ia  m ean t the “ un o rg an ized  m ili t ia ."  so that the 
Second  A m endm en t m ust be read  as p e rm it tin g  the p opu lace  to m a in ta in  
arm s as a check against excesses o f  any o r a l l g ove rnm en t. T h is  p os ition  is 
sometim es cha rac te rized  as m ore  ex trem e than it re a lly  is. T h e  fran  rs  o f  tne
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C on s t itu tio n  need no t have  created a ‘ rig h t in re v o lu t io n '' o r  a license to 
b an d  toge the r in  p a ram ilita ry  o rg an iza tion s to have estab lished a check on 
the g ove rnm en t by p e rm it t in g  the  p o 'iu la re  to keep an il bear a rm s . ' 5 W h a t ­
eve r the m erits o f  the "u n o rg an iz e d  m i li t ia "  ana lysis may Ik-, how ever, it lias 
n eve r fo u n d  ju d ic ia l fa v o i.

T h e  fed e ra l cou rts have  lo n g  rega rded  the Second A m endm ent as c on ­
ce rned  o n ly  w ith  the "o rg a n ized  m ili t ia "  m a in ta in ed  h> the states. In  1 8 7 ",. 
the S u p rem e  C o u r t  ru le d  in  United States v. Cruickshank >° tha t the Second 
A m endm en t restric ted  C ong .ess a ion c  and  not state govt rnm ctu s . M o re  re ­
cen tly , in  United States v. Miller,17 the Sup rem e C ou rt he ld  that Congress 
cou ld  regu la te  firea rm s so lo n g  as there  was n o  evidence o f  a re la t io n sh ip  
betw een the re g u la t io n  an d  the p re se rva tion  o r  efficiency o f  the state m ilit ia . 
T h e  C o u r t  said that M i l le r  c cu ld  n o t a ttack his ind ic tm en t fo r  in te rs ta te  
sh ipm en t o f  a sawed-oft sho tgun  u n d e r the Second A m endm en t:

" I n  the absence o f  any  ev idence ten d in g  to  show that | Kisses j  on  o r 
use o f  a 'shotgun h av in g  a b a rre l o f  less than  e ighteen inches in  ' cngth' 
at th is tim e has some rea son ab le  re la t io n sh ip  to the prcserv,- cion o r  
efficiency o f  a w e ll regu ia ted  m ilit ia , we cannot, say that Ur Second 
A m endm en t gua ran tees the r ig h t to keep and  bea r such an in s tru ­
m en t. C e r ta in ly  it is n o t w ith in  ju d ic ia l notice that this wca|>oii is any 
p a rt o f  the o rd in a ry  m ilita ry  eq u ipm en t o r  that its use t im id  contrils- 
u te to  the cu tnm on de fen se . " 18

Som e have a rgued  that the Miller case sh ou ld  be read n a rrow ly , since ev i­
dence o f  a m ilita ry  use can be shown as a m a tte r o f  (act fo r  must k inds o f 
w eapons . 10 H ow eve r, fe d e ra l cou rts a fte r  Millrr have le ad  the decis ion as 
re q u ir in g  a show ing  that the cha llen g ed  leg is la tion  a c tu a lly  in te rfe red  w ith 
the state m ilit ia . U n d e r th is s tand a rd , Second A m endm en t cha llenges to 
fe d e ra l gun  c o n t ro l le g is la t io n  u n ifo rm ly  have been re jected .-'"

F u r th e r , even if the Second A m endm en t w ere to lie  in te rp re ted  to re fe r  
to  an "u n o rg an ize d  m ili t ia ,"  it  w o u ld  no t fo llow  that (am g ress w ou ld  be 
b a rred  from  reg u la t in g  the o w n e n h ip  o f  handguns. Such reg u la t io n  would, 
s t i l l be c o n s titu t io n a l un less handguns w ere regarded  as "A rm s "  w ith in  the 
m ean in g  o f  the Second A m endm en t. I t  appea rs in itc ad  that the “ A n u s "  c f 
the m ilit ia  w ere unde rs tood  to  consist o f  r if le s  and  muskets.

In  a d d it io n  to the c on s titu t io n a l p ro v is ion s  an ti o ld  state statutes q u o ted  
tn United States v. Miller21 and  o th e r  secondary sources ,2 2  th e re  a rc  a n um ­
b e r o f  e a r ly  cases con s id e rin g  w he th e r handguvts are "A rm s"  w ith in  tlie  
m ean in g  o f  the Second A m endm en t. W h i le  the decisions a rc  no t u n ifo rm , 
the w e igh t o f  a u th o r ity  is th a t h andguns d o  n o t constitu te  such “ A rm s . " 22

T h is  p o s ition  is m ost e ffec tive ly  expressed in  Slate v. Workman?* where 
the S up rem e  C ou rt o f A pp ea ls  o f  W est V irg in ia  w ro te :

“ . . . in  rega rd  to the k in d  o f  a rm s re fe r re d  to in the am endm en t, 
i t  m ust he h e ld  to r e fe r  to the w eapons o f w a rfa re  to be use:! by the 
m ilit ia , such as swords, guns, r ifle s , and  muskets,—arm s to be used in 
d e fen d in g  the state and  c iv il lib e r ty ,—and  no t to p is io b , bow ie-kn ives
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b ra si kn u ck les , b illies , an d  such o th e r  w ca|x>us as a i r  ,iv>aily em ­
ployed  in  braw ls, s tree t fights, d u e ls , a n d  affrays, a n d  a re  o n ly  liab itu - 
ally carrier! by b u llie s, b lack g u ard s , a n d  d e sp e ra d o e s , to th e  te r ro r  of 
th e  c o m m u n k y  a n d  th e  in ju ry  o l th e  s ta te ."  23

T liu s , in  o u r  view , th e  Second  A m e n d m e n t poses n o  b a r r ie r  to  co n g ress io n al 
e fforts to  re d u c e  th e  te r ro r  o l th e  c o m m u n ity  a n il  th e  in ju ry  o l th e  s ta te "  
by p ro h ib it in g  d ie  p r iv a te  possession o l h a n d g u n s .

B. Docs Congress Have Power to Regulate the Manufacture, 
Possession and Hale of A ll HandgunsJ

W h ile  several co n g ress io n al pow ers c o u ld  be in v o k ed  in  sup |> ort ol g u n  
c o n tro l le g is la tio n ,20 ju s tif ic a tio n  is o rd in a r i ly  lo u iid  m u le r  ( j»ngrcv*‘ jmiwct 
to re g u la te  in te r s ta te  a n ti  (o rc ig n  com m erce.'-'" T h ere  can  !>o no  se rio u s d is­
p u te  lh a t  c e r ta in  k in d s  o i  g u n -re la te d  a c tiv itie s—lo r  e x am p le , in te r s ta te  sales 
o f firearm s—c an  be re g u la te d  u n d e r  th e  c o iin n e ite  t la u se . H ie  d isa g ree m e n ts  
arise  o v er how  fa r C ongress m ay go in r e g u la tin g  local g u n  .u t i l i t y  u n d e r  its 
p o w e r to  re g u la te  m a tte rs  "a ffe c tin g "  co m m erce .

In  U nited  States v. llass , 2 S  th e  S u p re m e  C o u r t  r c m t t ly  a v o id ed  a c o n s titu ­
tio n a l issue c o n c e rn in g  18 U .S.C. § 120 2 , w h ich  p ro h ib its  tlie  t r a n s p o r ta tio n , 
re c e ip t o r  possession o l  g n u s  by fe lons, by h o ld in g  th a t p io o l tli.it th e  p ro ­
h ib ite d  c o n d u c t in  c a d i  ease was iri co m m erce  o r  a ile tte tl  1 o u u iie r te  was re ­
q u ire d  by th e  s ta tu te , i’r io r  co u rts  o l  a p p e a ls  tle tis iu u s  h ad  d ille te tl as to 
w h e th e r  t ita t s ta tu te  was a  c o n s t itu t io n a l  exerc ise  o l d ie  to i iu m 'ir c  p o w er 
w ith o u t  su c h  p ro o f .29

H ow ev er, in  Perez v. U nited  States,30 a case d e c id e d  sh o rtly  lie fo rc  d ie  
Hass rase, d ie  S u p rem e  C o u r t h ad  la id  tlie  g ro tu u lw o tk  lo r tlie |>owcr to 
c rea te  a fed era l c r im in a l law  u n d e r  tlie  co m m erce  c lau se , flic* I’ercz  case 
c o n ce rn ed  d ie  c o n s t itu t io n a lity  o f a  p ro v is io n  in  1 1 tie: 11 o l tlie  C o n su m e r 
C re d it  P ro te c tio n  A ct. 18 U .S.C. §§ 891 ct icq ., m ak in g  lo a iis lia ik in g  a fed ­
e ra l c rim e. In  h o ld in g  th a t  Perez  h a d  b e en  law fu lly  c o n v ic ted  d e sp ite  d ie  
ab sen ce  of p ro o f o f d ie  effect o f h is c o n d u c t o n  co m m erce , th e  C o u rt c ited  a 
v a r ie ty  o f re p o rts  a n d  s ta tis tic a l s tu d ie s  p ro v id in g  e v id e n tia ry  su p p o r t  for 
th e  co n g ress io n al f in d in g  th a t ,  in  tlie  a g g reg a te , lo a n s h a rk in g  h a d  a n  effect 
on  com m erce . I t  co n c lu d ed , th e re fo re , d ia l  C o n g ress c o u ld  p ro h ib it  tlie  p rac ­
tice  reg ard less o f d ie  e x te n t  to  w h ich  th e  ac tiv itie s  o f eacli p a r m il l . 1; lo a n ­
sh ark  m ay have  affected  com m erce .

A n  e x a m in a tio n  o f Perez a n d  its p ro g en y , a n d  of o i l ie r  fed era l c rim in a l 
leg isla tio n  re g u la tin g  locai ac tiv ity , p o in ts  o u t  w h a t m ay have  Ictl d ie  Su­
p re m e  C o u rt to  tak e  a very n a rro w  ]x>sition in  th e  ffti.tt case, nam ely  th e  hick 
of a n y  su b s ta n tia l  leg is la tiv e  find ings. In  Perez, th e  C o u rt [n il g re a t em ­
ph asis  011 th e  fin d in g s m ad e  by C ongress o f  d ie  im p a c t o f lo an  sh a rk in g  011 
in te rs ta te  com m erce, even  as a  locai ac tiv ity , a n d  on d ie  very su b s ta n tia l  ev i­
d e n ce  w h ich  was a v a ilab le  to  C o n g ress to  s u p p o r t  d iose  find ings. In  Bass, in  
c o n tra s t , th e re  was v ir tu a lly  no  leg isla tiv e  h is to ry  to g u id e  .h e  C o u r t in  its 
in te rp re ta t io n  o i co n g ress io n a l in te n tio n s .

T h e  im p lica tio n  o f  th e  l im ita t io n  o n  C o n g ress ' a tte m p te d  exercise  of



p o w er in th e  Bass ease is th a t  if g u n  co n tro l leg is la tio n  is su p p o rte d  by sul>- 
s ta n tin l d o c u m e n ta t io n  a n d  ca re fu lly  d ra w n  co n g ress io n al find ings c o n c e rn ­
in g  tlie  effecis o f th e  p ro sc rib ed  a c tiv ity  on  in te r s ta te  com m erce  g en era lly , 
th e  S u p re m e  C o u rt w o u ld  su s ta in  tlie  exercise  o f oow er u n d e r  tlie  com m erce 
c lause  even  if th e  a c tiv ity  o f  specific in d iv id u a ls  v /crc p u re ly  local in  n a tu re .

In  a n u m b e r  o f eases in v o lv in g  fed era l g u n  c o n tro l leg isla tio n  aris in g  
a f te r  Bass, c o u rts  have  fo llow ed  Perez to  u p h o ld  th e  (sower o f C ongress to 
re g u la te  firea rm s fe lo n ies  w ith o u t a sh o w in g  in each  case o f a nex u s w ith  in ­
te rs ta te  co m m erce .* ' In  U nited  Slates v. N e lso n 33 th e  F ifth  C irc u it  affirm ed 
a co n v ic tio n  u n d e r  18 W.S C. § <)23(a)(f)). w hich p ro h ib its  the  m ak in g  o f false 
s ta te m e n ts  in  c o n n e c tio n  w ith  th e  a c q u is it io n  of a firearm , in  sp ite  o f a fa il­
u re  to  show  a n e x u s  b e tw een  th e  d e fe n d a n t's  false s ta te m e n ts  to  th e  gun  
d e a le r  a n d  in te r s ta te  com m erce . A lth o u g h  tlie in d iv id u a l ac tiv ity  was c learly  
iocal, th e  c o u rt  fo u n d  th a t u n d e r  Perez th e  C o n g ress  d o cs have  th e  p o w er to 
re g u la te  a n  in tra s ta te  ac tiv ity , an  iso la ted  in s tan c e  of w hich  m ay have no d i­
rect c o n n e c tio n  w ith  in te rs ta te  com m erce, lie tau sc  th a t  in tra s ta te  ac tiv ity  in 
th e  ag g reg a te  does im pose  a b u rd e n  o n  in te rs ta te  com m erce.**

T h e  d ec is io n  in N elson  leaves o p e n  th e  q u e s t io n  w h e th e r C ongress lias 
tlie p o w er u n d e r  th e  Perez th eo ry  to  re g u la te  possession o f a firearm . It cou ld  
lie a rg u ed  th a t  th e  m a n u fa c tu re  a n d  sale of firea rm s p re sen ts  a s tro n g e r  case 
fc r fed era l re g u la tio n  since a p o te n tia l  im p a r t  o n  in te rs ta te  co m m erce  is 
d isce rn ib le , w h ile  possession o f a fit c a r  111 co u ld  be an  e n tire ly  a n d  p e rp e tu a lly  
local ac tiv ity  in  a g iven  in stan ce . Such an  a rg u m e n t ign o res th e  ag g reg a te  
effect o n  co m m erce  o f a su b s ta n tia l  n u m b e r  o f  p e o p le  possessing firearm s. 
In  an  a n a lo g o u s  s i tu a t io n , re g u la tio n  o f  th e  possession of n arco tics a n d  o th e r  
c o n tro lle d  su b s ta n c es  u n d e r  21  U .S.C . §§ R |t  a n d  8 | |,  a n d  p red ecesso r s ta ­
tu te s . co u rts  have  u p h e ld  d ie  re g u la tio n  w ith o u t a show ing  in  each ease of 
a n ex u s w ith  in te rs ta te  com m erce.

In  Deyo  v. U nited  Slates,3* for e x am p le , tlie N in th  C ircu it affirm ed a c o n ­
v ic tio n  fo r possession a n d  sale of a d ru g  ag a in st th e  c o n te n tio n  of th e  d e ­
fe n d a n t th a t  th e  c o n v ic tio n  was in v a lid  Isecausc th e re  had  been no  p ro o f  of 
a c o n n e c tio n  b e tw een  tlie  d e fe n d a n t 's  ac tiv ities  a n d  in te rs ta te  com m erce. 
T h e  c o u rt  d e sc rib e d  a t le n g th  th e  co n g ress io n al fin d in g s s u p p o r t in g  fed era l 
co n tro l-o f th e  possession of these  d ru g s. T h e  c o u rt co n c lu d ed  th a t effective 
in te rs ta te  re g u la tio n  was no t possib le  if  in tra s ta te  tran sac tio n s  w ere n o t also 
regu lated .**

T lie  c o n c lu s io n  to  b e  d ra w n  from  tlie  n a r to t ic s  possession eases i< th a t  if 
it can  be show n  th ro u g h  p ro p e r  congress io n al fin d in g s th a t possession of 
h a n d g u n s  as a class o f a c tiv ity  lias a n  effect o n  in te rs ta te  com m erce, th en  
in d iv id u a l possession co u ld  lie leg itim a te ly  prose rilscd w ith o u t any  sh o w in g  
in each  ease o f a n ex u s w ith  in te r s ta te  tn m in e rc e , n o tw ith s ta n d in g  th a t  a 
p a r tic u la r  w e ap o n  h ad  n e v e r  Isccn in  in te rs ta te  com m erce . In d ee tl it is the  
|>osscssion o f  h a n d g u n s  th a t ra n  lie view ed as  b e in g  re sp o n sib le  fo r th e ir  
m a n u fa c tu re , im p o r ta tio n  a n d  sale. T im s , if u n d e r ta k e n  a f te r  ro n g ress io n a l 
find ings o f effect on  in te rs ta te  t o u t t u r n r  based  o n  su b s ta n tia l in v es tig a tio n , 
fed era l leg is la tio n  b a n n in g  tlie  m a n u fa c tu re , sale  a n d  possession of h a n d g u n s  
w o u ld  in o u r  view be a u th o riz e d  by th e  com m erce  clause .
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M,ay 6, 3 985

Me mbers of the Hous e J u d i c i a r y  C o m m i t t e e  

Re: SJR 39

The M u n i c i p a l i t y  d o e s  not o p p o s e  a c o n s t i t u t i o n a l  a m e n dment that 
r e d o iiin.es the "right to bear arms" as a p e r s o n a l  right vested in 
each c i t i z e n  of the state. We are v e r y  c o n c e r n e d  howeve r with 
the way in v;hich the m e a s u r e  is n o w  drafted. O u r  concerns are 
baaed on tlie fact that the p r e s e n t  language, q u i t e  arguably, 
w ould not p e r m i t  the state .or a m u n i c i p a l i t y  to r e g u l a t e  either 
the type of arms p o s s e s s e d  or the m a n n e r  and circu m s t a n c e s  of 
p o s s e s s i o n .

While the v e r s i o n  p a s s e d  by the S enate c l e a r l y  a l l o w s  regulation 
of the use of arms, m a n y  e x i s t i n g  laws d o  n ot r e l a t e  to the 
simple u s e - of a weapon, but rather  to its f u n c t i o n  and to the 
m a n n e r  and c i r c u m s t a n c e s  in w h i c h  it is poss es s e d .  Public safety 
concerns d emand that the state l e g i s l a t u r e  and local assemblies 
be perm itted to ban c e r t a i n  types of arras such as bombs, hand 
grenades, m a c h i n e  guns, silencers, s a w e d -off s h o t g u n s  and bullets 
designed to p ierce p r o t e c t i v e  d e v i c e s  worn by law enforcement 
officials. We b e l i e v e  likewise that the c o n s t i t u t i o n  should p e r­
mit  the L e g i s l a t u r e  to bar the p o s s e s s i o n  of a r m s  by certain 
classes of c o n v i c t e d  crimina ls, i ntox icated or m e n t a l l y  disturbed 
persons. Finally we feel it is es sential to c o n t r o l  the c i r­
cumsta nces in w h i c h  o t h e r w i s e  lawful w e a p o n s  are possessed by 
limiting the c a r r y i n g  of c o n c eale d weapons, the possession of 
loaded firear ms on licensed premises, the p o s s e s s i o n  of a firearm 
by a m i n o r  w i t h o u t  p a r e n t a l  consent, et cetera. We reiterate the 
p o s ition taken by A t t o r n e y  G e n e r a l  Harold Brown in his March 26, 
1986 letter r e g a r d i n g  S J R  39:

These s t a t u t e s  [that w o u l d  be i n v a l i d a t e d  by 
S J R  39] serve an i m p o r t a n t  p ublic s a f e t y  f u n c­
tion by c a r e f u l l y  r e g u l a t i n g  the p o s s e s s i o n  of 
e s p e c i a l l y  d a n g e r o u s  w e apons or w e a p o n s
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carried in an e s p e c i a l l y  d a n g e r o u s  m a n n e r  or 
place. If the legislature does not intend to 
render these statutes u n e n f o r c e a b l e ,  nor to 
foreclose a future l e g i s l a t u r e  from adopt i n g  
s i milar p r o v i s i o n s  (pr ohibiting p o s s e s s i o n  of 
loaded f i r earms in a c h u r c h  or on school 
g r o u n d s  for example), then the l e g i s l a t u r e s  
intent to c o n t i n u e  to a l l o w  a r e a s o n a b l e  r e g u­
lation by law should be m a d e  clear.

The c l a r i t y  of intent referred to by the A t t o r n e y  G e neral m u s t  be 
e m b o d i e d  in the m e a s u r e  itself. O t h e r w i s e  both sta te and 
M u n i c i p a l  p r o s e c u t o r s  will face a f l u r r y  of legal c h a l l e n g e s  by 
those c h a r g e d  with w e a p o n s - r e l a t e d  offenses.

In conclusion, we urge that if the c o m m i t t e e  does not intend to 
invalidate existing statutes and o r d i n a n c e s  regula ting the type 
of arms that m a y  be possessed, and the c i r c u m s t a n c e s  of 
p o s s e s s i o n ,  then it m u s t  embody this intent c l e a r l y  w i t h i n  the 
a m e n d m e n t  that is o f f e r e d  to the v o t e r s  for r a t ifi cation.

A n c h o r a g e  Police D e p a r t m e n t



Municipal*
Anclvora j TONY KNOWLES. 

M AYOR

POUCH 6-650
ANCHORAGE. ALASKA 99502-0650 
(907) 264-4545

O FF IC E  O F  THE M UN IC IPAL  ATTORNEY

F e b ruary 25, 1986

TO: M e nbers of the Senate J u d i c i a r y  Committee

Re: Senate Joi nt R e s o l u t i o n  No. 39

The proposed a m e n d m e n t  to Arti cle 1, S e c t i o n  19 of the State 
C o n s t i t u t i o n  set forth in Senate Joint Resolu t i o n  No. 39 could, 
in its original form, p r e c l u d e  the r egula tion of c o n d u c t  w h i c h  
has t r a d i t i o n a l l y  been c o n s i d e r e d  to be criminal. Of p a r t i c u l a r  
c o n c e r n  is the clause b e g i n n i n g  on line 15 which s p e c i f i e s  
"...personal d e fense and for the d e fense of family, p r o p e r t y ...". 
This provisio n could be read to invalidate all existing state and 
m u n i c i p a l  laws g o v e r n i n g  the use of firearms for s e l f - d e f e n s e  and 
the defense of property. Histori cally, the right to use firearms 
to protect self, family, and p r o p e r t y  has been curtailed. The 
amend m e n t  in its p r e s e n t  form would cast doubt on the v i a b i l i t y  
of continued r egulation of such items.

The amendment, in its p r e s e n t  form, would also have the likely 
affect  of nullify ing state and m u n i c i p a l i t i e s  lav/s reg ulating the 
possessio n of firearms. This  is because of the d e l et ion of p r o­
visions referencing a "well r e g u lated militia." Histor i c a l l y ,  
the courts have interpreted that phrase as crea ting not a p e r­
sonal right to bear arms, but rather a right of the state to 
m a i n t a i n  a militia. The d e l e t i o n  of that p hrase w o u l d  cast d o u b t  
on the v a l i d i t y  of all p r e v i o u s  court d e c i s i o n s  p ertaining  to the 
interpretati on of s e ction 19, and a similar provision of the 
Federal Constitution. With the d e l e t i o n  of that body of law, the 
phrase "shall not be infringed" would take on a w h o l e  new 
meaning. Thus, the state and local g o v e r n m e n t s  could lose the 
ability to regulate such a c t i v i t i e s  as the carrying of c o n c e a l e d  
w e apo ns and the o b l i t e r a t i o n  of serial numbers on firearms.

Tl.a p r o v i s i o n  could e a s i l y  be a m e n d e d  so as to affirm the right 
of ths individual to own and p o s s e s s  firearms (as opposed to the 
right of the state to m a i n t a i n  a militia) w i t h o u t  pre clu d i n g  the 
L e g islatur e's a b i lity to p r e s c r i b e  certa in condu ct with r e spe ct
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to the use and p o s s e s s i o n  of de adly weapons. First, I would p r o­
pose a change to line 15 w h e r e b y  the term "personal" would bi 
replace d by "lawful" and the phrase "and for the defense" he 
r e p l aced by the p hrase "of self". In addition, line 17 should be 
changed  by adding l a n g u a g e  after the term "city'1 w h i c h  would read 
"...except that the asar.ner in which arms are p o s s e s s e d  m a y  be 
subject to reasonable r e g u l a t i o n s  d e s i g n e d  to p r o t e c t  the public 
s a f e t y " .

In addition, if the C o m m i t t e e ' s  intent is m e r e l y  to establish a 
p e r sonal right to the o w n e r s h i p  and p o s s e s s i o n  of firearms and 
not to o v e r t u r n  e x i sting laws gove rning the use of firearms, then 
such intent should be p l a i n l y  set forth in a p e r m a n e n t  report 
that will serve in the future to guide the courts. F u r t h e r m r ; e , 
if the additio nal l a n g u a g e  I have s u g g ested is added to the 
amendment, the C o m m i t t e e  report should c l a r i f y  the Committee's 
intent by specifying that the a b ilit y of state  and local g overn­
men t  to impose r e a s o n a b l e  regulati ons on the possession of 
firearms would include laws curta i l i n g  the p o s s e s s i o n  of c o n­
cealed w e a p o n s  or w e a p o n s  that have altered i d e n t i f i c a t i o n  marks, 
but would not include the rxjht of the state or local government 
to enact an outright ban on the o w n e r s h i p  or p o s s e s s i o n  of arms.

Very truly yours,

DEPART M E N T  O F  LAW

Jerry W e r t z b s u g h e r  
Municipal A t t or ney

jWjgml
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Rei S.J.R. 39 

Dear S e n a t o r  Fischer:

You have asked for the D e p a r t m e n t  of Law's comments 
upon the currant language of S.J.R* 39, a r e s o l u t i o n  p r o p o s i n g  
an a m e n d m e n t  to A r t i c l e  I, sec. 19 o f  the s t a t e  constitution, 
r e l a t i n g  to a c i t i z e n’s right to k e e p  and b e a r  arms. A* I  
u n d e r s t a n d  it, S.J.R. 39, as a m e n d e d  o n  .the Senate floor 
yesterday, provides that art. I, sec. • 19 o f  the Ala s k a  
C o n s t i t u t i o n  will be amended to tr u li

SECTION 19. RIGHT T O  K E E P  AND BliAR ARKS. T h e  
JA WELL**REGULATED M I L I T I F b e I M  N E C E S S A R Y  TO ¥I?J 
SECURITY O F  l\ FREE STATE, THE? r i g h t  o f  e a c h  
cltisfen of state f.THE PEOPLE) to keep a n d
bear arms ~for~~TawiuI d e f e n s e  o f self, family.

• p r o pa.vty, ayuT~tEc staW '  and f o r  lawful hunting. 
r ecreation, and ot h e r  law f u l  p u r p o s e s . shall n o t  
^eTTr:fringe(TUy* aHjitate o r ~ b y  a b o r o u g h  or city 
of the s t a t e . *“# * * *
.¥f« are concerned' that the ■ lang u a g e  presently 

c o n t a i n e d  in S.J.R 39 might a l l o w  l a t n r  c o n s t i t u t i o n a l  •
c h a l l e n g e  to some e x i sting state statutes. P r e sent law, for 
example, prohibits a co n v i c t e d  fe l o n  f r o m  p o s s e s s i n g  a 
c o n c e a l a b l e  firearm, prohibit*? p o s s e s s i o n  o f  c e r t a i n  w e a p o n s  
such i ii bombs, h a n d  grenades, wilancers, a n d  sawed-off snot 
guns, prohibits pos s e s s i o n  of a f i r e a r m  w h i l e  intoxicated, or
the di s c h a r g e  of a f i r e a r m  from, on, o r  across? a  highway, tbe 
c a r r y i n g  of a con c e a l e d  weapon, p o s s e s s i o n  o f  a loa d e d  firearm
o n  licen s e d  premises, o r  p o s s e s s i o n  o f  - e f i r e a r m  b y  a mi n o r  
w i t h o u t  parental consent. (See AS x l . 51,209-*.220.)• . . . • •

These statutes serve* an i m p o r t a n t  p u b l i c . safety 
f u n c t i o n  by c a r efully regulating fcft© p o s s e u m i c n  oi e s p ecially 
d a n g e r o u s  weapons or w e a p o n s •c a r r i e d  in. an e s p e c i a l l y  d a n gerous 
m a n n e r  o r  place. If the legislature d o e s  n 6 t  Intend to rend e r
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allow reasonable ‘regu l a t i o n  b y  law shou l d  . b o  m a d e  clear. T h e  .

Johs i b i l i t y  that the l a n guage p r o p o s e d  in S.J.R. 39 btjuld be 
n t e r p r a t e d  «.i invalidating soma p o r t i o n s  of A l a s k a ' *  present 

•criminal code is a ‘ real cne.’ . Sqe, for example,. .State, v. 
.Kessler* 614. P . 2d 94 (Ore. 1980), a n d  S t a t e  v. D*lcrido. . 6 ^  ' 
O T T T o  (Ore. 1984). . ------- “ ----  \i 1. ■. * * * • •

w e  bcliave that* any- p o s s i b l e  \ a m b i g u i t y‘ cbuld. be.' 
e l i m i n a t e d  by thvv a d d i t i o n , 'a t  the a n d  o f  the c u r r e n t  language, 
o f  the p h r a s e  "except tha^...'the m a n n e r  o f  k e e p i n g  and bear i n g  
arms m a y  be regulated b y  law."1 T h i s  s u g g e s t e d  language is 
based upon similar p r o v i s i o n s  in the c o n s t i t u t i o n s  o f  oevoral 
Other states, including F l o r i d a  (art. 1, sac. 8), G e o r g i a  (art. 
Z, sec. 1), and U t a h  (art. Z, seo. 6). T h e  a d d i t i o n  of this 
clause w o u l d  make it c l e a r  that, a l t h o u g h  a c i t i z e n ' s  basic 
right to keop and b e a r  arms m a y  not b« infringed, reasonable 
and appropriate r e g ulation of the m a n n e r  in w h i c h  arms ate k e p t  
or bo r n e  (i.e., p o s s e s s i o n  b y  felons, b y  minors, in a bar, 
while intoxicated, etc.) is not ai. i n f r i n g e m e n t  on an 
i n d ividual's c o nstitutional right. Mr. R u p o  Andrews, Alaska 
yield Represen t a t i v e  for the N a t i o n a l  R i f l e  A s s ociation, has 
indicated that his o r g a n i z a t i o n  w o u l d  not o b j e c t  tc the
inclusion of this A d d i t i o n a l  language in S.J^R* 39. 1 also
suggest t h a t  you consider r e t a i n i n g  the l a n g u a g e  in the pres e n t  
constitu t i o n a l  provision "the p e o ple," r a t h e r  than chan g e  it to 
"each c i t i z e n  of the state." State c o n s t i t u t i o n a l  provisions 
have t r a ditionally r e c o g n i z e d  the equal righ t s  of all resident* 
of the state, regardless of the res i d e n t ' s  n a t i o n a l  origin*

A carefully d r a f t e d  a m e n d m e n t  w o u l d  minim i s e  the
p o s s i b i l i t y  that, should the p r o p o s e d  c o n s t i t u t i o n a l  amendment 
be adopted) a criminal d e f e n d a n t  w o u l d  l a t e r  b e  able to argue 
that a c r i m i n a l  weapons m i s c o n d u c t  stat u t e  is uncons t i t u t i o n a l  
because it violates his r i g h t  to kaap a n d  b e a r  arms und e r  art*
I, sac. 19 of the state constitution.

Sincerely, *

Earold N. Brown 
Attorney General

HKBiGAKagb-13s
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Bill Sheffield, Governor

POUCH K -  STA TF CAPITOL 
JUNEAU. ALASKA 39811 
PHONE: 19071 46b-3600

The Hon orable M. Mik e M il ler 
A l a s k a  State Legislature 
P.O. Box V
Juneau, A l a s k a  99811 

Dear Representa tive Miller:

Y ou have asked this office to comment upon the effect 
of "legislative intent" language cu rrently c o n t ained in a
resolu tion n o w  under c o n sider ation by the House Judi ciary 
Committee: CS SJR 39 (Jud) am. This resolution, if passed,
w o u l d  place a p r o posed co nst i t u t i o n a l  am endment b e f o r e  the 
voters at the next general election. The re sol u t i o n  contains 
an a m e n d ment to art. I, sec. 19 of the state constitution,
r elating to a citizen's right to keep and bear arms. The 
stated purpose of the p r o p o s e d  a m e n dment is to e s t a b l i s h  that 
the right to keep and bear arms under the state c o n s t i t u t i o n  is 
an individual right, rather than a collective one.

T he p r o p osed c o n s t ituti onal amend ment n o w  states that 
a cit izen's right to keep and bear arms "shall not be infringed 
by the state or by a b o r o u g h  or city of the state." D uring
consi d e r a t i o n  of CS SJR 39 (Jud) am on the Senate floor Senator
Vic F i scher p r o p o s e d  an am endment w h i c h  w o u l d  have added the 
p hrase "except that the m a n n e r  of keeping and b e a r i n g  arms m ay 
be r e g u lated  by law." This p r o posed amendment was r e j ected by 
the Senate on a vote of 16 to 2. See Senate Journal, M arch 26, 
1986, at pp. 2166-2167. The J u d i ciary C o m m ittee v e r s i o n  of the 
resolution, adopted w i t h  a m e n d ment by the Senate, c ontains a 
section e n t i t l e d  "legislative intent." Section 2 of CS SJR 39 
(Jud) am now provides, in part, that the p r o p o s e d  c o n s t i t u­
tional a m e n dment "should not be construed to precl u d e  the 
regula t i o n  of the m a n n e r  ir w h i c h  arms may be borne, carried, 
or used."

We are conce rned that the language presen tly 
c o n t ained  in CS SJR 39 (Jud) a m  m i g h t  a l l o w  later c o n s t i t u­
tional challen ge to seme exis ting state statutes. P r esent  law, 
for example, pr ohibits a c o n v icted felon from p o s s e s s i n g  a 
concealable firearm, pro hibits p o s s e s s i o n  of certain weap ons 
uch as bombs, hand grenades, silencers, and sawe d-off shot 

guns, prohibits p o s s e s s i o n  of a firearm w h i l e  intoxicated, the 
discharge of a firearm from, on, or across a highway, the 
c a r rying of a concealed weapon, posses s i o n  of a loaded firearm
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on licensed premises, or p o s s e s s i o n  of a f i r earm by a minor 
wi t h o u t  parental  consent. (See AS ll.61.200-ll.ol.220.)

These statutes serve an im portant p ublic safety 
function by r estrict ing the p osse ssion of espec i a l l y  dangerous 
weapons or w e a p o n s  carried in an especiall y dange rous m a n n e r  or 
place. If the legislature does not intend that the proposed 
amendment of art. I, sec. 19 w o u l d  render these statutes
unenforceable, nor foreclose a future le gislature from adopting 
similar p r ovisions (prohibiting p osse ssion of loaded firearms 
in a church or on school grounds, for example) , then the 
legislature's intent to continue to all ow reasonable  regulation 
by law should be made clear.

It may be that the Senate, in reje cting the amendment 
propose d by Senator F i scher but adopt ing section 2 of CS SJR 39 
(Jud) am, b e l iev ed that it was not neces s a r y  to explicitly
state in the pro po s e d  constitutio nal provision that regulation 
of firearms by law is allowed, as this point is included in 
their "legislative intent" language. As a general rule,
however, a m e a s u r e  wi ll be enforced  ac cording to the plain
me aning of the language on its face. 2A C. Sands, Su-.herlana 
Statuto ry Constr u c t i o n  § 45.02 at 4 (4th ed. 1984); W i lson v . 
M u n i c i p a l i t y  of A n c h o r a g e , 669 P . 2d 569, 571 (Alaska 1983). It 
is a "fundamental pr inciple of statutory i n t e rpretatio n ... 
that a statute means wha t its language reasonably convoys to 
o t h e r s . .." N o r t h  Slope Eorough  . Sohio P e t r o l e u m  C o r p . . 585 
P . 2d 534, 540 (Alaska 1978); Souch Central H e alth  P l a nning v. 
Commissioner, Dept, of Administration, 628 P . 2d 551, 553
(Alaska 1981) . 1/

W hile the courts in A l a s k a  may consider a measure' s 
legislative h i s tory to the extent it may assist the court in 
correctly i n terpreting  the measure, a legislative committee 
report or formal statement of legislative intent may not be 
used to give the statute a m e a n i n g  not fairly contained w ithin 
its words. Chicago. M . , St. P. & P. R. Co. v. A c m e  Fast 
F r e i g h t , 336 U.S. 465, 93 L . E d . 2d 817, 69 S.Ct. 692 (1949);
North Slope B o r o u g h , 585 P . 2d at 540.

1J  A l t h o u g h  general rules of legal int erpretation  are most 
often expre s s e d  in the cont ext of statutory interpretation, the 
same rules apply to the interpretation of legislative 
resolutions and cons titutional amendments. 1A C. Sands, 
Suther land Statutory C o nstruction  § 29.08 at 500 (4th ed. 
1985) .
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W h e n  a re viewing court decides that it m u s t  consider 
the legislature's intent in o rde r to constr ue a provision, the 
text of the m e a s u r e  itself is still c o n s i d e r e d  the best 
evidence of legislative intent. See 2A C. Sands, Sutherla nd 
Statutory C o n s t r u c t i o n  § 46.03 at 82 (4th ed. 1984) and the 
cases cited there. Where the terms of a p r o v i s i o n  are clear 
and straightforward, the intent of the legislature w i l l  be 
based on those terms, even if the a p p arent intent conflicts 
w i t h  a statement of legislative intent or a c o m m itt ee report. 
See Caminetti v. United S t a t e s , 242 U.S. 470, 61 L.Ed. 442, 37 
S.Ct. 192 (1917) and 2A C. Sands, S u t h e r l a n d  Statutory
Constr u c t i o n  § 48.06 at 308 (4th ed. 1984).

In C o m m e r c i a l  Fisheries Entry C o m m i s s i o n  v. A p o k e d a k , 
680 P . 2d 486 (Alaska 1984) Apokedak, relying  upon legislative 
intent language contain ed in the "preamble" to the Limite d 
E ntry Act, urged the state supreme court n ot to adopt a literal 
construction of the act. The court refused to a dopt the 
interpretation suggested by Apokedak, stating: "a statutory
p reamble .„. can neith er restrain nor extend the m e a n i n g  of an 
unambiguous statute; nor can it be used to c reat e doubt or 
uncertainty w h i c h  does not o t h e rwis e exist." 680 P . 2d at 488, 
n.3. Thus, to the extent that language c o n t a i n e d  in the
"legislative intent" section of CS SJR 39 (Jud) a m  conflicts 
w i t h  the plain m e a n i n g  of the terms of the constitut ional 
provision, it is the constitutio nal language w h i c h  will 
c o n t r o l .

The courts may also c onsider the h i story of
legislative action taken on a given m e a sure w h e n  d etermi ning 
legislative intent. Generally, the rejection of a proposed 
amendment indicates that the legislature did not intend the 
bill to include the provisions embodied in the rejected
amendment. Lapina v. W i l l i a m s , 232 U.S. 78, 58 L.Ed. 515, 34 
S.Ct. 196 (1914); U n ited States v. Great N o r t h e r n  R a ilw ay Co., 
287 U.S. 144, 155, 77 L.Ed. 223, 53 S.Ct. 28 (1932); 2A C.
Sands, Su therland Statutory C o n s t r u c t i o n  § 48.04 at 302, 
§ 48.18 at 341 (4th ed. 1984). Thus, a r e v i ewi ng court may 
well conclude that if the legislature had intended to allow the 
continued regulation by law of some aspects of a p e r son's right 
to possess arms it w o u l d  have adopted the language p r o p o s e d  by 
Senator Fische r during the Senate's c o n s i d e r a t i o n  of the 
resolution. See, e . g . , N orth Slope B o r o u g h , 585 P . 2d at 541; 
W i l s o n , 669 P . 2d at 571.

Perhaps the most important consid e r a t i o n  here is that 
in the case of a measur e (such as this one) w h i c h  is to be 
decided  by a vote of the electorate, de scri p t i v e  statements 
accomp a n y i n g  the p roposi tion are an important source of
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guidance for interpretation. 2A C. Sands, Sutherland Statutory 
C onstruction § 48.04 at 301, § 48.19 at 345 (4th ed. 1984);
State v. L ewis, 559 P . 2d 630 , 637-638 (Alaska 1977), cert.
d e n i e d , 97 S.Ct. 2943, 432 U.S. 901, 53 L . E d . 2d 1073.

Under art. XIII, sec. 1 of the A lask a Constitution, 
the lieutenant governo r is required to prepare a ballot title 
and a summary of the p r o’"- .sed constitu tional amendment. The 
election p a m p h l e t  p r e p a i d  pu rsuant to AS 15.58.010 must 
contain: 1) the text of tne propos ed constitu tional amendment,
2) the ballot title and summary prepared by the lieutenant 
governor, 3) "a neutral summary" of the p ropo sition p r e pared  by 
the L egisla tive A f f a i r s  Agency, and 4) advocatory statements 
for and against the p roposed amendment. AS 15.58.020(6).
Thus, although the resolutio n directs th. slative Affairs
A g enc y to "consider" the statement contai section 2 of CS
SJR 39 (Jud) a m  when prepa r i n g  its nev> nummary for the
ballot, this language will not appear on allot, and may
well not appear in the elections pamphlet. Siiu. , in the final 
instance, a r e v i ewing court wi ll look to the intent in the 
minds of the voters w h o  voted to adopt the constitutional 
amendment, the legislature's statement of its intent when 
placing the m e asure on the ballot has limited significance. 
L e w i s , 55° P . 2d at 637-638.

One of the main purposes of a constitution is to 
limit legislative power. O rdin a r y  acts of the legislature 
(i.e., statutes), w h e t h e r  a d o p t e d  before or after a given 
constitutional provision, cannot be given effect if the statute 
conflicts with a substantive provision in the constitution. 
Thus, an amendment to the constit ution may expressly, or by
implication, repeal e x i sting legislative enactments. Rhode 
Island v. P a l m e r , 253 U.S. 350, 64 L.Ed. 946, 40 S.Ct. 486
(1919); 1A C. Sands, Su ther l a n d  Statutory Construction  § 23.20 
at 387 (4th ed. 1985) . The p ossib i l i t y  that the language 
proposed in SJR 39 could be interpreted as invalidating  some 
portions of A l a s k a ' s  p r e s e n t  criminal code is a real one, as 
this has occurred in similar circumstance s in other states.
S e e , for e x a m p l e , State v. K e s s l e r , 289 Or. 359, 614 P . 2d 94
(1980) and State v. D e l g a d o , 298 Or. 395, 692 P . 2d 610 (1984).

P rincipals of both co mmon sense and responsible 
d r a ftsmans hip dictat e that a w e l l - d r a f t e d  statute or 
constitutional p r o v i s i o n  should reduce the need for disputes 
about interpretation. 2A C. Sands, Suthe r l a n d  Statutory 
C o n s truction § 45.02 at 5 (4th ed. 1984). Statement s of. 
"legislative intent" are not an adequate substitute for clear, 
unambiguous language in the proposed  constitu tional amendment. 
A  more precisely draf ted amendment w o u l d  minimize the
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possibil ity that, should the proposed consti t u t i o n a l  amendment 
be adopted, a criminal defen d a n t  w o u l d  later be able to argue 
that a crimi nal weapons m iscond uct statute is u n constit utional 
because it violates his right to keep and bear arms under 
art. I, sec. 19 of the state constitution.

A t t o rney General
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1 IN THE S E N A T E  BY THE J U D I C I A R Y  COMMITTEE

2 H O U S E  CS F O R  CS FOR SENATE J O I N T  R E S O L U T I O N  NO. 39 (Judiciary)

3 IN THE L E G I S L A T U R E  OF THE  STATE OF A L A S K A

4 FOU RTEENTH L E G I S L A T U R E  - S ECO ND SESSION

5 P r o p o s i n g  an a m e n d m e n t  to the Constitu-

6 tion of the State  o f  A l a s k a  r e l a t i n g  to

7 the right of a c i t izen to k e e p  and bear

8 a r m s . --

9 BE IT R E S O L V E D  B Y  THE L EGISL A T U R E  O F  T H E  STATE OF ALASKA:

10 * S e c t i o n  1. A r t i c l e  I, sec. 19, C o n s t i t u t i o n  of the State of Alaska,

11 is a m e n d e d  to read:

12 S E C T I O N  19. RIGHT T O  K E E P  A N D  B E A R  ARMS. The [A W E L L - R E G U L A T E D

13 M I L I T I A  B E I N G  N E C E SSARY TO T H E  S E C U R I T Y  OF A  F R E E  STATE, THE] right of

,4 a p e r s o n  [THE PEOPLE] to k e e p  and b e a r  arms for lawful p u r p o s e s  shall

15 n o t  be infringed.

16 * Sec. 2. L E G I S L A T I V E  I N T E N T .’ The l e g i s l a t u r e  intends that the emend-

7 me nt c l a r i f y  the A l a s k a  C o n s t i t u t i o n  b y  p r o v i d i n g  that the r i g h t  to keep

18 and b e a r  arms is an individual r i g h t  r a t h e r  than a collective right. This 

9 a m e n d m e n t  does not repeal or r e n d e r  u n c o n s t i t u t i o n a l  statutes such as 

° assault w i t h  a dangerous weapon or b e i n g  «. felon in posses s i o n  o f  a f i r e a r m

1 or s i milar laws, ordinances, or r e g u l a t i o n s  of m u n i c i p a l i t i e s  or i ns trumen-

2 talities of the state.

3 * Sec. 3. I n  the p repar a t i o n  of its n e u t r a l  s u m m a r y  under AS 15.58.020 

(6)(C), the L e g i s l a t i v e  Affairs A g e n c y  shall include sec. 2 of this r e s o l u­

tion.

* Sec. 4. T h e  amendment p r o p o s e d  b y  this r e s o l u t i o n  and sec. 2 o f  this 

r e s o l u t i o n  s h a l l  be placed b e f o r e  the v o te rs of the state at the n e x t  

g e n e r a l  e l e c t i o n  in conformity w i t h  art. XIII, sec. 1, C o nstitution o f  the 

S t a t e  of A l aska, and the election laws o f  the state.

#  -1- HCS CSSJR 3 9 (Jud)



Bradley
5/5/86

WORK DRAFT WORK DRAFT WORK DRAFT

Or i g i n a l  sponsors: Rodey, Abood,
Bennett, et al

IN T H E  S E N A T E  BY THE J U D I C I A R Y  C O M M I T T E E

H O U S E  CS F O R  CS FOR S E N A T E  J O I N T  R E S O L U T I O N  NO. 39 (Judiciary)

IN THE L E G I S T A T U R E  OF T H E  S T A T E  O F  A LA SKA 

FO U R T E E N T H  L E G I S L A T U R E  - S E C O N D  SESSION

P r o p o s i n g  an amendment to the C o n s t i t u­

tion o f  the State of A l a s k a  re lating to 

the r i g h t  of a citizen to k e e p  and bear 

a r m s .

BE IT R E S O L V E D  BY THE L E G I S L A T U R E  OF T H E  S T A T E  O F  ALASKA:

* S e c t i o n  1. Article I, sec. 19, C o n s t i t u t i o n  of the S tate of Alaska, 

is a m e n d e d  to read:

S E C T I O N  19. R I G H T  T O  K E E P  A N D  B E A R  FIREARMS [ARMS]. The [A 

W E L L - R E G U L A T E D  M I L ITIA B E I N G  N E C E S S A R Y  TO THE S E C U R I T Y  OF A FREE 

STATE, THE] right of a ..citizen of the s tate [THE PEOPLE] to keep and 

bear f i r e a r m s  for lawful p u r p o s e s  [ARMS] shall not v e i n f r i n g e d  except 

that the ke eping, bearing, or use of f i r e a r m s  nay be r e g u l a t e d  by l a w .

* Sec. 2. T h e  amendment p r o p o s e d  b y  this resolu t i o n  shall be placed 

b e f o r e  the v o t e r s  of the s t a t e  at the n e x t  g e n e r a l  e l e c t i o n  in conformity 

with art. XIII, sec. 1, C o n s t i t u t i o n  of the S t a t e  of A l aska, and the e l e c­

tion laws of the state.

- 1 - HCS C S S J R  3 9 (Jud)
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5 P r o p o s i n g  a n  a m e n d m e n t  to the Constitu-

6 tion of the S t a t e  of A l a s k a  r e l a t i n g  to

7 the right o f  a citizen to k e e p  and. bear

8 a r m s .

ft BE IT RES OLVED B Y  T H E  L E G I S L A T U R E  O F  T H E  STAT E O F  ALASKA;

* Section 1. A r t i c l e  I, sec. 19, C o n s t i t u t i o n  of the S t a t e  o f  Alaska,

11 is a m e nd ed to read:

12 S E C T I O N  19. RIGHT T O  K E E P  A N D  B E A R  ARMS. The [A W E L L - R E G U L A T E D13 M I L I T I A  B E I N G  N E C E S S A R Y  T O  THE S E C U R I T Y  O F  A  F R E E  STATE, THE] right of

a p e r s o n  [THE PEOPLE] to k e e p  and b e a r  arms f or lawful p u r p o s e s  shall 

not be infringed.

* See. 2. L E G I S L A T I V E  INTENT. (a) In p r o p o s i n g  the a m e n d m e n t  to art. 

17 I, sec. 19, C o n s t i t u t i o n  of the State of Alaska, in sec. 1 o f  this resolu-

10 tion, the l e g i s l a t u r e  intends o n l y  that the a m e n d m e n t  p r o p o s e d  c l arify the

A l a s k a  C o n s t i t u t i o n  b y  p r o v i d i n g  that the r i g h t  to k e e p  and b e a r  arms, is an 

individual r i g h t  r a t h e r  than  a c o l l e c t i v e  right. The a d o p t i o n  of this 

a m e n dment s h o u l d  n o t  b e  c o n s t r u e d  to repeal or to render u n c o n s t i t u t i o n a l

22 statutes such as AS 11.41.200 or AS 11.61.200 or m u n i c i p a l  ordinances.23 (b) In the p r e p a r a t i o n  of its n e u t r a l  s u m m a r y  under A S  15.58.020

( 6 ) ( C ) , the l e g i s l a t i v e  A f f a i r s  A g e n c y  shall include the statement of

25 l egis lative intent contained in (a) of this section.26 * Sec. 3. The ame ndment p r o p o s e d  b y  this r e s o l u t i o n  end the legislative 

h i s t o r y  shall be p l a c e d  b e f o r e  the v o ters  of the state at the n e x t  general 

e l e c t i o n  in c o n f o r m i t y  with art. XIII, sec. 1, Con sti t u t i o n  o f  the Stare of 

Alaska, and the e l e c t i o n  laws of the state.

# -1- HCS C S S J R  3 9 (Jud)
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D A T E :

T h e  J U D I C I A R Y
C o m m i t t e e  h a s  c o n s i d e r e d

C S S J R  3 9 (Jud)am

P r o p o s i n g  an a m e n d m e n t  to the C o n s t i t u t i o n  of the State of A l a s k a  relating 
to  the r i g h t  of a c i t i z e n  to keep and b e a r  arms.

a n d  r e c o m m e n d s :

[ ] d o  p a s s

[ ] d o  n o t  p a s s

[ ] d o  p a s s  w i t h  a t t a c h e d  a m e n d m e n t (s )

[ ] no r e c o m m e n d a t i o n

[ ] r e p l a c e  w i t h _______________________________________ [ ] same t i t l e  ---

[ ] n e w  t i t l e

a n d  r e c o m m e n d s

[ ] f u r t h e r  r e f e r r  1 t o  t h e C o m m i t t e e

a n d  a t t a c h e s l e t t e r  of i n t e n t  
f i r s t  f isc al i.rvte 
n e w  fiscal note 
zero fiscal n o t e

S I G N I N G  DO PASS S I G N I N G  O T H E R  R E C O M M E N D A T I O N S :

U - v  U ~ -
C h a i r m a n
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D E P A R T M E N T  OF PUBLIC SAFETY

P O S I T I O N  PAPER - CSSJR 39 (Jud) am

S u p port

M a r c h  27, 1986

C S S J R 39(Jud) am - " P ro p o s i n g  an a m e n d m e n t  to the C o n s t i t u t i o n  of the

S t a t e  o f  Al a s k a  r e lating to the r ight of a c i t iz e n  

to keep and b e a r  arms."

The D e p a r t m e n t  s u p ports the c o n c e p t  of this r e s o l u t i o n  as the intent 

does not ab r o g a t e  e x i s t i n g  lav/s relat e d  to f i r e a r m s  control and use, as 

well as p o s s i b l e  fu t u re  w e a p o n  laws ne e d e d f o r  the p r o t e c t i o n  and sa f e t y  

of the s tate populace.
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90 7  <65 3800

S U B JE C T :
T O :
FROM:

R i g h t  to b e a r  arms 
(Work Orde r No. 14-SJ39)

R e p r e s e n t a t i v e  M. M i k e  M i l l e r  
Chair, House J u d i c i a r y  C o m m i t t e e

R i c h a r d  A. Bradle 
L e g i s l a t i v e  Couns

H a y d e n  K a d e n  has r e q u e s t e d  a CS for S J R  39. It is enclosed 
as requested.

The a m e n d m e n t  is c h a n g e d  in the s e c o n d  house. I b e l i e v e  w e  
m a y  have p r o v i d e d  y o u  w i t h  a c o n c u r r e n t  r e s o l u t i o n  to a d­
dress the question.

The r e s o l u t i o n  c o n t inues the "leg! lative intent" language 
in sec. 2. As m y  A p r i l  30 m e m o r a n d u m  to your committ ee on
the Senate v e r s i o n  of this r e s o l u t i o n  suggested, w e  do not
b e l i e v e  that '’legi s l a t i v e  h i s t o r y "  is p l a c e d  b e f o r e  the v o t­
ers and t h e r e f o r e  w i l l  n o t  be c o n s i d e r e d  b e f o r e  them.

Thus, the l a n g u a g e  of sec. 3 that directs ohe lieutenant 
go v e r n o r  to p l a c e  the " l e g i s l a t i v e  h i s t o r y "  b e f o r e  the v o t­
ers m a y  b e  ineffective. A r t i c l e  XXX, sec. 1 of the A la ska 
C o n s t i t u t i o n  tells the l i e u t e n a n t  g o v e r n o r  w h a t  to place 
be f o r e  the v o t e r s t it provides, in p e r t i n e n t  part:

S E C T I O N  1. AMENDMENTS. * * * The l i e u t e n a n t  g o v e r­
nor shall p r e p a r e  a b a l l o t  title and p r o p o s i t i o n  s u m­
m ar i z i n g  each p r o p o s e d  a mendme nt^ and shall p lace them 
oh the b a l l o t  for the n e x t  g e n e r a l  election. * * *

Thus, as y o u  see, the a m e n dment i t s e l f  is n o t  p l a c e d  before 
the v oters b u t  o n l y  "a b a l l o t  title and p r o p o s i t i o n  s u m­
ma r i z i n g  each p r o p o s e d  amendment". If the l i e u t e n a n t  g o v e r­
nor follows the constitution, w h i c h  reems to off er m a n d a t o r y



Rep. M. M i k e  M i l l e r
Page 2
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language, the l i e u t e n a n t  g o v e r n o r  m a y  n o t  f o l l o w  the 
i n s tructio ns a d d e d  in sec. 3 of the resolution.

A n d  I also b e l i e v e  that the a m e n d m e n t  to sec. 2(b) of the 
r e s o l u t i o n  is also i neffect ive in its i n s t r u c t i o n  to the 
L e g i s l a t i v e  A f f a i r s  A g e n c y  to " i n c l u d e "  the s t a t e m e n t  of 
l e g i s l a t i v e  i n tent  in the n e u t r a l  summary.

Since the l a n g u a g e  in sec. 2 of the r e s o l u t i o n  is not law 
and has n o t  (and cannot) amend the i n s t r u c t i o n s  to the A g e n­
cy, the A g e n c y  w i l l  conti nue to be b o u n d  b y  the r e q u i r e m e n t s  
of AS 1 5 . 5 8 . 0 2 0 ( 6 ) ( C ) . Those p r o v i s i o n s  n o w  provide:

Sec. 15.58.020. CONTENTS O F  PAMPHLET. E a c h  election 
p a m p h l e t  shall contain

* *  *

(6) for each ballot p r o p o s i t i o n  s u b m i t t e d  to the 
v o t e r s  b y  i nitiativ e or r e f e r e n d u m  p e t i t i o n  or by 
the legislature,

* * *

(C) a n e u t r a l  s u m m a r y  of the p r o p o s i t i o n  
p r e p a r e d  by the L e g i s l a t i v e  A f f a i r s  Agency:*  -k ★

It seems that the o b l i g a t i o n  of the A g e n c y  is to p r e p a r e  a 
summary (rather t h a n  simply accept a s u m m a r y  n o t  p r e p a r e d  in 
the A g e n c y ) . T h e  A g e n c y  is also o b l i g a t e d  to e n s u r e  that 
the s u m m a r y  is n e u t r a l  (not w e i g h t e d  b y  any e x t e r n a l  c o n s i d­
erations b e y o n d  the language of the a c t u a l  p r o p o s e d  a m e n d­
ment i t s e l f ) .

I believe, therefore, that the A g e n c y  m a y  consi d e r  the l e g­
islative h i s t o r y  b u t  cannot "in clude" as its o w n  the l e g i s­
lative h i s t o r y  s u g g e s t e d  in sec. 2(a).

If I m a y  b e  of f u r t h e r  assistance, p l e a s e  advise.

R AB:ml
095/m5
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MEMORANDUM

TO: Representat ive Don Clocksin
Representat ive Max Gruenberg 
Representat ive John Sund 
Representat ive Robin Tay lo r  
Representat ive Randy Phill ips 
Representat ive Fritz Pettyjohn

This is to request y o u r  favorable consideration o f  SJR 39. cu r ren t ly  
befo re the House Judic ia ry Committee.
Nearly 70% o f  the households in Alaska possess at least one fi rearm, 
and 22,000 Alaskans are members o f  the National Rifle Association. It 
would seem quite clear that the r ight to keep and bear arms is highly 
guarded by a majority o f  Alaskans.
By adopting the c la r i fy ing language contained within SJR39 , we will 
ensure that Alaskans remain unfettered by restr ic t ive gun legislation 
and that individual l iberties will be enhanced and sa feguarded .

FROM: Senator Pat Rodey
DATE: Apr i l  17, 1986
RE: SJR 39; Right to Keep and Bear Arms

I f  you have any  quest ions regarding this proposa l ,  please don't hesitate 
to contact me.



M E M O R A N D U M

TO: All Members of the House 
of Representatives

FROM: W a y n e  A n tho ny Ross
A t t o r n e y  at Law 
Director, National Rifle 

A s s o c i a t i o n  
Chairman, District 8 

Republican Party

Senate Resolution 39 is one of the m o s t  important r e s o l u­

tions to be consid e r e d  by the Legisl a t u r e  this session. 

Please support it. M y  family came to A l a s k a  to enjoy hunting 

and the pe rsonal freedoms available here. SR 39 protects 

those freedoms. That is w h y  SR 39 passed the Senate u n a n i­

mously.

Vote YES on SR 39„

RE:

D A T E : Ma r c h  4, 1986 

Senate^fcesolution 39
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JIM MISKO 

Empire North, Inc. 
3820 Lake Otis Pky. 
Anchorage, Alaska 

99508-5225 
(907) 562-2520

JIM MISKO 
5226 Shorecrest 

Anchorage, Alaska, 
99502 d f  

(907) 2^3-5523

JIM MISKO 
RR1-4762 

Pahoa, Hawaii 
96778 

(808) 965-8961

4/U/ 86

Goodmorning Jan

Thank you for your letter of April 4th about SJR 3 $ . ..also for 
your support in that effort. I am a member of many groups that 
seek to push back the controls on gun ownership ana bearing.
I am not a "gur nut" but do own and shoot many different weapons 
and calibers for fun and for hunting and for defense. I greatly 
appreciate the.Am erican fundamental attitude on arms and generaly 
like &la.3ka’,s attitude b,ut we need SJR for clarif ication and for 
peace of mind and for freedom.

ili m  - I appreci ate your thoughtfulness in writing. Apprecia te your vote.

I-if < 
I ■ ig

Sincerely yours

;S-' Kx>A?(MIL,
es Misko

V:>: >;3y Representative Mike Miller 
State House 
J uneau) '« ' Goodmorning Sir

Wanted you to know how I feel about SJR 39. I hope your committee 
will get i t’s work done quickly and neatly and submit the final 
bill to the house for approval. Can you believe that Alaska has 
more restrictive laws than Vermont? Anything I can do to helfl you 
in that aspect please let me know.

Sij Merely yours

* .m. ■

'
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Copies of m i nutes listed b e l o w  were o r i g i n a l l y  included 
in this file. The m i n u t e s  are a v a i lable on the STAIRS 
date b a s e  C M  14. In o rder to save s p a c e  copies of 
minutes have not been left in the files.

Jeanie Henry
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O r i g i n a l  sponsors* P.Fischer, Fahrenkamp,
Coghlll and DeVries

IN T H E  SENATE BY T H E  JUDICIARY COMMITTEE

HOUSE CS F O R  SENATE JO I N T  R E S O L U T I O N  NO. AO (Judiciary)

IN THE LEGI S L A T U R E  O F  THE STATE O F  ALASKA' *;"

F O U RTEENTH L E G I S L A T U R E  - SECOND SESSION

P r o p o s i n g  an amendment to the Constitu­

tion o f  tha State o f  Alaska relating to 

annulment of regulations b y  tha legisla­

ture. •••••’• /r. ’
BE I T  RESOLVED B Y  T H E  LEGI S L A T U R E  O F  T H E  STATE OF ALASKA*

* Section 1. A r t icle II, C o n s t i t u t i o n  o f  the State o f  Alaska, l a  amend­

ed b y  adding a n e w  section to read* . .

S E C T I O N  22. A N N U L M E N T  O F  REGULATIONS. The legislature by con-
*

current r e s o l u t i o n  m a y  annul a r e g u l a t i o n  adopted b y  a state depart- 

m e n t  or agency. T h a  a n n ulment o f  the regulation Is effective thirty
..VJ* 1 -  . t • r- -•* J

. . . .  . - • >  * «■ . . .

days af t e r  the data tha concurrent r e s o l u t i o n  Is approved h y  both 

houses unle s s  the concurrent r e s o l u t i o n  specifies a different date. 

T h e  concurrent r e solution r e q uires three readings In each house on■ • W.■ . ..*• . * r - . • r - ■ ..i  s..'*.- ■- *
three separate days, except that it m a y  h e  advanced from second to• .>*?;■/*•* * "  • • •“ • 
t h i r d  r e a d i n g  on the same day h y  concurrence of three-fourths of the

% * t •
i « • ♦ j  •  - ,

hous-i cons i d e r i n g  it, a n d  approval b y  & m a j ority vote of the member-
• .1 . • - V- • ’» ■ V ■ •* • . .. r.», .* • • -

. * Sec. 2. T h e  amendment p r o p o s e d  h y  . this resolution shall be placed■... V . , • •* * a i*'r •. *• * »” • •• • v iir v*'1 ̂ 7 ‘ VT •» J  »v •**
«  " #~£V5 .V ' ; —  ■'' ’ ' * ^ - 5 ® — • ‘ ■ . ' • •

Defore the v o t e r s ' of the state at the n e x t  general election in conformity'/ V - . l V  '# K' .
w i t h  art. XIII, sec. 1, C o nstitution of the State of Alaska, and the elec-

tion law s of the. state; \

. 1

* -1- I1CS SJR AO (Jud)
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BILL SHEFFIELD, GOVERNOR

R F I * 4 R T \ I F \ T  O F  I  A W  p o u c h  k  -  s t a t e  C A r r o LI F E . 1  I  f f r  l ^ . t  «  JUNEAU, ALASKA 99811
PHONE: 1907) 465-3600

OFFICE OF THE ATTORNEY  GENERAL

May 8, 1986

Honorable M. Mike Miller 
Chairman
House Judiciary Committee 
Alaska State Legislature 
P. 0. Box V 
Juneau, Alaska 99811

Re: SJR. AO (constitutional
amendment on annulment of 
regulations)
Our file: 66-3-86-0493

Rear Representative Miller:

I understand that Senate Joint F.esolution No. 40, pro­
posing an amendment to the Alaska Constitution, is on your com­
mittee's agenda for tomorrow. This letter is to express the De­
partment of Law's opposition to that resolution. If the resolu­
tion is passed, that proposed amendment would hit the voters for 
the third time in six years.

BRIEF STATEMENT

Essentially, the Department of Law's position is that:

1. In 1980, the voters rejected a virtually identical 
constitutional amendment, by a substantial margin -- 
82,010 to 58,808. In 1984, they even rejected an im­
proved version (improved in terms of accountability to 
the public). We should assume that the voters knew 
what they were doing.

2. The legislature does not need this shortcut method 
to perform its proper oversight function.

(A) The Alaska Administrative Procedure Act includes 
provisions giving multiple notice to the legisla­
ture and enabling legislators to participate in 
the regulations-adoption process.

(B) If an executive-branch agency, in adopting a regu­
lation, gees in a direction that is not supported 
by the current legislature, the legislature may 
legislate further -- enact guidelines,

03 -  C32LH
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limitations, prohibitions.

3. A concurrent resolution, the vehicle proposed by 
this resolution to annul administrative regulations, is 
not covered by the constitutional and other provisions 
applicable to bills, which provisions tend to assure 
protection of and accountability to the public.

4. An annulment resolution's bare negative statement 
does not afford the executive-branch agency responsible 
for executing the law any ; dance in performing its 
constitutionally mandated du -es.

DISCUSSION

The amendment proposed by SJR 40 is virtually identical 
to the Eleventh Legislature's CSKJR 82 am (1980 Legislative Re­
solve Nc. 5). That amendment was rejected by the voters on N o­
vember 4, 1980 by a vote of 82,010 to 58,898. That is a substan­
tial margin, and we should assume that the voters knew what they 
were doing. They again rejected the amendment in 1984 -- in the 
form of the Thirteenth Legislature's SCS HJK 5 (Jud) (1983 Legis­
lative Resolve No. 15) -- even though it contained provisions for
a deferred effective date, three readings on separate days, and 
recording in the journal the yeas and nays on final passage. The 
voters should not be repeatedly subjected to the same ballot is­
sue.

As you know, these proposals for constitutional amend­
ments are intended to reverse the effect of the Alasxa Supreme 
Court's decision in State of Alaska v. A .L.I .V. _ E V oluntary, 606 
P.2d 769 (1980). The essence of that court'decision, which held 
invalid the statute (AS 44.62.320(a)) that provided for legisla­
tive annulment of administrative regulations by concurrent reso­
lution, is that (1) procedurally and substantively valid regula­
tions have the force of law, (2) an "annulment" of a regulation 
has the effect of changing the law, and (3) when the legislature 
changes the law, it must do so by following the constitutional 
procedures for law-making. Since AS 44.62.320(a)’s concurrent 
resolutions did not follow the procedures for law-making, the 
court held that that statute was invalid.

As the court pointed out in Plumley v. Hale, 594 P.2d 
49"’, 50o (Alaska 1979), the various constitutional provisions
specifying the mechanics of legislating are "designed to engender 
a responsible legislative process worthy of the public trust." 
Those provisions are "to ensure deliberation prior to passage, to 
ensure that the requisite majority of each house affirmatively
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votes to enact a bill into law, and to provide a public record of 
tbe vote cast by each legislator." Id. Those procedures in­
clude, for example

the single subject rule of art. II, sec. 13;

the descriptive title rule of art. II, sec. 13;

the requirement of separate readings on separate 
days, under art. II, sec. 14;

the requirement that the. ayes and nays on final 
passage be recorded in the legislative journal, 
under art. II, sec. 14;

the provisions on gubernatorial veto, under art. 
II, secs. 15 and 16; and

the deferred effective date, under art. II, sec. 
18.

Those provisions provide for public accountability, 
public notice, and an opportunity for the public to prepare for 
the application of new law. Regulations adopted under the Alaska 
Administrative Procedure Act take effect only after the required 
public notice, opportunity for public comment, legal review by 
the Department of Law, and a deferred effective date. Curiously, 
the current version of this proposed constitutional amendment 
omits the improvements contained in 1983 LR 15. Neither the 
constitutional protections nor the corresp ding Administrative 
Procedure Act protections would be applicable to a concurrent 
resolution's annulment of an administrative regulation.

The proposed constitutional amendment before you is not 
a "mere adjustment" or technical correction of the constitution. 
It proposes a substantial realignment of the constitutionally 
specified powers. Although the adoption of administrative regu­
lations by an administrative agency is considered a "quasi­
legislative function," it is an essential part of the executive 
branch's execution or implementation of a statute. The proposed 
amendment, by providing for legislative annulment by means of a 
concurrent resolution, provides for the legislature to make what 
can be considered executive-branch decisions -- executing a 
program created by statute. This concentration of power in the 
legislative branch -- both enacting the program statute and then 
participating in executing it -- does not reflect a sound policy 
in the face of the separation-of-powers doctrine as expressed in 
the Federalist Papers and other writings. That doctrine, of
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course, involves a blending or sharing of powers. The purpose is 
to avoid an inappropriate concentration of power.

In addition, when the legislature makes a simple nega­
tive statement by merely annulling a regulation, it interferes 
with the executive-branch's execution of the statute and offers 
nothing in its place. For example, the regulation involved in 
the A.L.I.V.E. Voluntary case was a Department of Revenue regula- 
tion dealing with "permi.18 for such things as lotteries. It con­
tained several elements: a dollar limitation, a time limitation, 
and a provision for the cumulative effect of the value of indi­
vidual prizes in reaching the dollar limitation. When the legis­
lature annuls a provision such as that, is the agency to inter­
pret the annulment as meaning that the dollar limitation is not 
appropriate, or that the time period is not appropriate, or that 
the cumulative effect is not appropriate? If the agency conclud­
ed that the legislature must have been primarily concerned about 
the dollar limitation, and adopted a new regulation specifying a 
different dollar amount, would it be guessing right?

I do not believe that anyone questions the legisla­
ture's right to review the executive-branch's execution of the 
statutes. Nor does anyone question the legislature's right to 
enact statutes setting guidelines and imposing limitations or 
prohibitions. We may disagree as to the merit, of a particular 
guideline or prohibition, but not as to the. right of the legisla­
ture to enact it (subject, in some circumstances, to the applica­
bility of other constitutional provisions).

The Alaska Administrative Procedure Act (AS A4.62) pro­
vides a carefully structured system with many opportunities for 
legislator involvement in the adoption of administrative regula­
tions. If one of those opportunities was missed, or proved oth­
erwise unavailing i*; some circumstance, further legislation might 
be appropriate. Such legislation would, of course, supersede the 
offending regulation.

In Immigration and Naturalization Service v. Chadha, 
462 U.S. 919, 77 L.Ed.2d 317, f03 S.Ct.~27(T4 (T9 8*3) Y  affirming 
Chadha v. Immigration arid Naturalization Service, 634 F.2d 408 
(9th Cir. T980), the United States Supreme Court held invalid 
what has become known as the "legislative veto." The U.S. Su­
preme Court's decision is consistent with our state supreme 
court's decision in A.L.I.V.E. Voluntary. Your committee might 
also find helpful tlie discussion in the official commentary to 
the 1981 Revised Model State Administrative Procedure Act, pro­
mulgated by the National Conference of Commissioners on Uniform 
State laws; see, especially, the art. Ill introductory comments
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which discuss the legislative/executive/public interrelationship 
regarding administrative regulations.

In a nutshell, the problem is that once the legislature
passes a statute creating a program or function it is then up to 
the executive to execute that statute and up to the court system 
to determine whether the executive has exceeded its authority or 
otherwise violated the law. This proposed amendment would alter 
that balance by injecting the legislature into the execution 
stage of the system.

As the voters have done twice before, your committee
should reject this proposed constitutional amendment.

Thank you for this opportunity to comment.. I would be
happy to discuss the matter further with you at your convenience.

A H P :md

cc: Hon. Paul Fischer
Alaska State Senate

Jim Ayers, Director 
Legislative Relations 
Governor's Office

Yours truly,

HAROLD M. BROWN 
ATTORNEY»GENERAL

By: C /L ^ u  /
Arthur H. Peterson 

Assistant Attorney General



STATE OF ALASKA

THF. LEGISLATURE

1983
Legislative

Source Resolve No.

S C S H J R 5 ( J u d )  15

P r o p o s i n g  a n  a m e n d m e n t  t o  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a  
r e l a t i n g  t o  a n n u l m e n t  o f  r e g u l a t i o n s  b y  t h e  l e g i s l a t u r e .

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*  S e c t i o n  1 .  A r t i c l e  I I ,  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a ,  
i s  a m e n d e d  b y  a d d i n g  a  n e w s e c t i o n  t o  r e a d :

SECTION 2 2 .  ANNULMENT OF REGULATIONS. The  l e g i s l a t u r e  
b y  c o n c u r r e n t  r e s o l u t i o n  may a n n u l  a  r e g u l a t i o n  a d o p t e d  by  
a  s t a t e  d e p a r t m e n t  o r  a g e n c y .  The  a n n u l m e n t  o r  t h e  r e g u l a ­
t i o n  i s  e f f e c t i v e  t h i r t y  d a y s  a f t e r  t h e  d a t e  t h e  c o n c u r r e n t  
r e s o l u t i o n  i s  a p p r o v e d  b y  b o t h  h o u s c 3  u n l e s s  t h e  c o n c u r r e n t  
r e s o l u t i o n  s p e c i f i e s  a  d i f f e r e n t  d a t e .  The  c o n c u r r e n t  
r e s o l u t i o n  r e q u i r e s  t h r e e  r e a d i n g s  i n  e a c h  h o u s e  o n  t h r e e  
s e p a r a t e  d a y s ,  e x c e p t  t h a t  i t  may h e  a d v a n c e d  f r o m  s e c o n d  t o  
t h i r d  r e a d i n g  o n  t h e  s ame  d a y  b y  c o n c u r r e n c e  o f  t h r e e -  
f o u r t h s  o f  t h e  h o u s e  c o n s i d e r i n g  i t ,  a n d  a p p r o v a l  b y  p. 
m a j o r i t y  v o t e  o f  t h e  m e m b e r s h i p  o f  e a c h  h o u s e .  The  y e a s  a n d  
n a y s  o n  f i n a l  p a s s a g e  s h a l l  b e  e n t e r e d  i n t o  t h e  j o u r n a l .

* S e c .  2 .  T h e  a m en d m en t  p r o p o s e d  b y  t h i s  r e s o l u t i o n  s h u l '  b e  
p l a c e d  b e f o r e  t h e  v o t e r s  o f  t h e  s t a t e  a t  t lu-  n e x t  g e n e r a l  e l e c ­
t i o n  i n  c o n f o r m i t y  w i t h  a r t .  X I I I ,  s e c .  1 ,  C o n s t i t u t i o n  o f  t h e  
S t a t e  o f  A l a s k a ,  a n d  t h e  e l e c t i o n  l a w s  o f  t h e  s t a t e .

(j ^  vo t l *--S
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Alaska State Legislature
Senator F lu l A. Fischer
Senate District D 
Box 784

Pouch V
Juneau, Alaska 99811 
(907) 465-3791Soldotna, Alaska 99669 

(907) 262-9420 W 
262-9269 H State Senate

To Representative Mike Miller, Chairman 
House Judiciary Committee

From: Senator Paul Fischer >J.

Date April 25, 1986

Subject: Senate Joint Resolution 40

I urge that you promptly schedule hearings on SJR 40. As you 
are aware, the legislature lost its powe r to exercise a veto 
over agency promulgated regulations in the courts.

This has placed the legislature in the awkward position of 
passing laws and having an agency write regulations that 
supersede the law.

A n  example of this is Senate Bill 51 w h i c h  was passed  into law 
last year. In Senate Bill 51, the legislature ma ndated that 
interest earned on bond proceeds be used for the project for 
which the bonds were passed. The regulations that were passed 
far exceed the authority granted by the legislature.

The legislature cannot repeal these regulations without the 
governors concurrence, even though they supersede the 
legislature's intent. Under current law, the legislature 
cannot be guaranteed the laws it passes will be interpreted in 
the m a n n e r  in which they were intended.

I realize that this proposed constitutional amendment has been 
before the voters two times and has failed. In the first vote, 
in 1980, it failed miserably when placed before the voters, 
82,010, (58%) voted against, 58,808 (42%) voted in favor. But in
the second vote, in 1984, the numbers changed substantially, 
98,855 (52%) voted against, 91,171 (48%) voted in favor.

I beli eve that the voters were not fully informed of the c o n­
sequences of current law. There are a m y r i a d  of issues that 
demonstrate the need for this legislative power. I urge your 
action on this legislation so that the voters will have the 
opportunity to speak on this issue. I believe if they are 
properl y informed they will grant their elected representatives 
this power.

I appreciate your consideration of my request.


