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Hamilton denied iliat a standing nmy . ot PR
rccenl experience:
Here | expect we shall be told that the miiitia of the country
is its natural bulwark, and would be at all limes equal to the

national defence. This doctrine, in substance, had like to have lost
us our independence. It cost millions to the United States that
might have been saved.

The American militia, in the course of the laic war, have, by
their valor on numerous occasions, erected eternal monuments to
tlieir fame; but the bravest of them feel and know that the liberty
of their country could not have been established by tlieir efforts
alone, however great and valuable they were. War, like most oilier
tilings, is a science to be acquired and perfected by diligence, by
perseverance, by time, and by practice.’4

Hamilton did not, however, go so far as to say that standing armies were

a good thing. Instead, lie argued that a strong militia would minimize

Lhe need for Ilicni.”

Madison also addressed himself to the fear that the new national
government would disarm the militia and destroy state government.
He first argued that the states would still have concurrent power over
lhe militia, thus denying that the proposed Constitution gave exclusive
jurisdiction over the militia to the general government. He also
pointed out that the militia, comprised of half a miilion men, was a force

that could nut be overcome by any tyrant.”

The arguments of the federalists appear to have quieted the fears
of tlieir countrymen, since the early slate conventions'were all easy vic-
tories for the new Constitution. Detween December 7, 1737 and
January 9, 17S3, Delaware, Pennsylvania, New Jersey. Georgia and
Connecticut all ratified unconditionally and overwhelmingly: the vote
was unanimous in three of these states. In Massachusetts, the contest
was close. On February 6, 1737, the stale convention ratified the new
Constitution by a narrow margin.

44. 1d. No. 25 al ISO (A. Hamilton).
55. Hamilloo captained: "If a well-regulated militia be the most natural defence of

a free country, it ought certainly to be under the regulation and at tlte disposal of :1m:
body which is constituted lhe guardian of the national security. If standing unities .ire
dangerous to liberty, an efficacious power over the militia, in the body to whose care the
protection of the state is committed ought, ax far as possible, lo take away the
inducement and (lie pretext to sueh unfriendly institutions. If the federal government can
command the aid of the militia in those emergencies which call for the miliiary aim m
support of the civil magistrate, it can the better dispense with the employment of a
different kind of force. If il cannot avail itself of the former, it will be obliged to recur to
lhe latter. To render an army unnecessary will be a more certain method of preventing
Its existence than a thousand prohibitions upon paper.” Id. No. 29, at 150 (A.

Hamilton).
56. Id. No. 46, U 297-99 (J. Madison).
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On (lie oilier hand, Maryland overwhelmingly approved the Ct-.,.
sthution on April 28, 1787. South Carolina was next, on May 21,
1787. Hight states had now ratified the document and only one more
was needed. A!l of the ratifications, except Massachusetts, had heon
by majorities of two-thirds or more. The remaining states were to see
close contests, and all of them would suggest tha: a Bill of Rights Ik
added to the Constitution.

New Hampshire, on line 21, 1787, became the ninth state to
approve the new form of government, thus assuring that the propositi
Constitution would-go into effect. The New Hampshire convention
proposed some amendments in its ratifying resolution. Among die
proposals were a three-fourths vote requirement for keeping standing
armies, a Hat prohibition on quartering troop ;, and a prohibition against
Congressional disarmament of (lie militia. Although no records were
kept of the debates, it seems ‘.ikely that the delegates feared that New
England's experiences with General Gage's redcoats would be repealed.

As yet undecided. Virginia was vital to the Union as the largest,
richest, and most populous state. The Virginia convention was also
important because it was the only one in which lhe military clauses of
the Constitution were extensively discussed.

The main protagonist of the Virginia debates was Patrick Henry,
backwoods lawyer, ardent republican, and incomparable orator. My
means of the rhetorical question, Henry was able to capture the fears
ana emotions which led to the adoption of the Second Amendment:

A standing army we shall have, also, to execute the execrable
command* of tyranny; and how are you lo punish them? Will you
order diem to be punished? Who shall obey these orders? Will
your niaee-bcarcr be a match for a disciplined regiment? In what
situation are wc to be? . . .

Your militia is given up lo Congress, also, in another part of
this plan: (hey will therefore act as they think proper: all power
will be m tlieir own possession. You cannot force them lo receive
tlieir punishment: of what service would miiitia be to you when,
mo. probably, you will not have a single musket in ilie state? for,
as arms are to be provided by Congiess, they may or may not fur-
nish them.

Illy tlm, sir, you see that iheir control over our last and best
defence is unlimited. IT they neglect or refuse to discipline or aim
our mililia, they will be useless; die stales can do neither— this
power being exclusively given to Congress.

. . . If we make a king, wc may prescribe llic rules by-which he
shall rule his people, and interpose such checks as shall prevent him
from infringing them; but the President, in the field, at the head
of liis army, can prescribe the terms on which lie shall reign master,
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so '-f that il ...i *o
under llic galling yoke. . . .al
While r critics lacked Henry’s uraiorical talents, * y also

feared disan ncnt of ‘he militia by llic .new national gov.micent.
George Mas , for example, spoke as follows:
. . There are various ways of destroying die miliiia. A standing

army may lie perpetually established m llicir stead. | abominate

ar.J detcM tiie idea of government, where there is .l standing army.

The militia may be here destroyed by tfiat method which has been

practised in other parts of the world before; that is, by rendering

them useless— by disarming them. Under various pretences, Con-

gress may neglect to provide for arming and disciplining the nulitia;

and the staic governments cannot do it, (or Congress lias an exclu-

sive right lo arm them . . .ta
Mason then went on to cite the ease of a former Uritisii governor of
Pennsylvania who had allegedly advised disarmament of the militia as
part of the British government's scheme for "enslaving America."” The
suggested method was not to act openly, but “totally disusing and neg-
lecting the militia.™* Mason said:

. . This was a most iniquitous project. Why should wc not pro-
vide against the danger of having our militia, our real and natural
strength, destroyed? The general government ought, at die same
lime, 10 have some such power, liut wc need not give diem power

lo abolish our miliiia . . .:0

In these words lie (he origin of the Second Amendment. The new
government should be allowed to keep i> broad general military
powers, but it should be forbidden to disarm the militia.

Madison. leade*r of the Federaiis, forces, still argued that the miiitia
clauses were adequate as written. He said the states and national gov.
cmnicnt would have concurrent power over the miliila. In response
to a question, he explained why (he general government was to have
power to call out the militia in order to execute the laws of the union:

If resistance should be made to die execution of the laws, lie
said, it ourlit to overcome. This could be done only in two
ways—either by regular forces or by die people. If insurrections
should arise, or invasions should lake place, die people ought un-
questionably to be employed, to suppress and repel ilium, rather
than a standing army. Hie best way iu do these dungs was to put
the miiitia on a good ami sure footing, and enable the government
to make use of tlieir services when necessary.n

67. Spoken at the Virginia Convention 3 Sr*rc Ui-.u.mcs 31-57,

68. Id. at 379.
69. Id. at 380.
7° Id.

,1. 1d. it 378.
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it is interesting to note that Madison uses die words "people” and
"militia” as synoi.ynious, as docs the SeconJ Amendment, which he was

later to draft.

The I-'edera. .1s still maintained that a bill of rights was unnecessary
where there was a government of enumerated powers. Governor Rar,
dolph, who had attended the Philadelphia Convention and had refused
to sign the Constitution, but who was now supporting its adoption, spoke
as follows:

On the subject of a bill of rights, the want of which has been
complained of, | will observe that it has been sanctified by sueh
r.werend authority, Ilint | feel some difficulty in going against it.

I shall not, however, be deterred fr<*.n giving my opinion on this

occasion, let the consequence be what it may. At the beginning

of the war, he had no certain bill of rights; for our charter cannot

be considered as a bill of rights; it is mulling more than an iitvcsii-

lure, itr ihe hands of the Virginia citizens, of those rights which

belonged to British subjects. When the British thought proper to
infringe our rights, was it not necessary to mention, in our G 'iistitu-

lion. those rights which otiglu to be paramount to the power of the

legislature'.” Why is the bill of rights distinct frum the Constitution?

I consider bills of rights in this view— that the government should

use them, where there is a departure from its fundamental

principles, in order to restore them.'3
This stalcmcnt is very important, because it clearly explains how men
in the eighteenth century conceived of a light. A right mas a restric-
tion on governmental power, necessitated by a particular abuse of that
power.

The Vi.ginia convention, however, decided that it would be wise
lo impose restrictions on the power of the general government before
abuses occurred. So the delegates appended, to their ratification reso-
lution a long document recommended i the consideration of the Con-
gress. This document is divided into iwo distinct pans: a declaration
of principles and specified suggested amendment?; to the Constitution
designed to secure these principles.

The declaration of principles tells much about the social and politi-
cal philosophy of eighteenth century Americans. The theory of gov-
ernment as a social compact is affirmed. There are five provisions
that relate directly to the background cf the Second Amendment.

The third principle condemns the Anglican doctrine of nonrcsist-

"tinec as “absurd, slavish, and destructive of the good and happiness of
mankind.”"” Tiiis is not surprising, since Virginia had recently dis-

72. Id. al ACf,
73. J. Madison, Tiie Dkiiates in the Feouul Contention op 17S7 660 (G. t'unl

k J.B. Scon ed. 1720).
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elblij-""- U—- ~icics , . A
sL'thoritv cf the hcid cf that churcu.
Tlic seventh principle is "that nil power of su$l.c.ili.,:g li'vN -c

the execution of laws by any authority, without the consent of the
representatives of the people in the legislature is injurious to tlieir
rights, and ought not to be exercised.”’4 The attempt to assert such
power had cost James Il his throne and George Il his American colo-
nies, even though both Kings had been backed by powerful standing

armies.

The seventeenth, eighteenth and nineteenth principles arc a*
follows:

Scventeendi, Thai the people have a right to keep and bear
arms; dint a well regulated Milica composed of the body of the
people trained to arms is the proper, natural and safe defence of a
free State. That standing armies in time of peace arc dangerous to
liberty, and thereforeought to be avoided, as far as the circum-
stances andprotection of the Community will admit; and that in
all cases the military should be under strict subordination to and
governed by the Civil power.

Eighteenth, That no Soldier in time of peace ought to be
quartered in any house without the consent of the owner, and in
tiie time of war in such manner only as the laws direct.

Nineteenth, That any person religiously scrupulous of bearing
arms ought to be exempted upon payment of an equivalent to em-
ploy another to bear arms in his stead.Ts

These words encapsulate the Whig point of view in the long debate
over the relative merits of standing armies and the militia. The specific
amendments that were proposed lo protect these principles were:

Ninth, That no standing army or regular troops shall be raised
or kept up in time of peace, without the consent of two thirds of the
members present in both houses.

Tenth, That no soldier shall be iniistcd for any longer term
than four years, except in time of war, and then for no longer term
than the continuance of the war.

Eleventh, That each State respectively shall have the power to
provide for organizing, arming and disciplining it's own Militia,
whensoever Congress shall omit or neglect to provide for the same.
That the Militia shall not be subject to Martial lav;, except when
in actual service in time of war, invasion, or rebellion; and when
not in the actual service of the United States, shall be subject only
to such fines, penalties and punishments as shall be directed or in-
flicted by the laws of its own State.™

It is important for our purposes to note that there is no mention here
of any individual right.
74. 1J. H 661.

75. 13. it 662.
76. 1. at 663,
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Tlte Purpose of (lie Second Amendment

There might never have been-a federal Dill of Rights had it nni
been for one alarming event (hat is almost forgotten today. As part
of the price of ratification in New York, it vas agreed unanimously that
a second federal convention should be called by the states, in accnrd
mice with Article V of the Constitution, to revise the document. Cos.
ernor Clinton wrote a circular letter making this proposal to the

governors of all the states.

Madison leared that a new convention would reconsider the whole
structure of government and undo what had been achieved. Professor
Merrill Jensen, in I'hc Making of llic American Conxiimtion, analv/e>
the situation as follows:

The Hill of Rights was thus born of Madison's concern to pre-
vent a second convention which might undo the work of the Phila-
delphia Convention, and also of Ins concern to Save his political
future in Virginia. On the other side such men as Patrick Henry
undeistooJ perfectly tIx* political motives involved, lie looked
upon the passage of the lhll of Rights as a political defeat which
would make it impossible to block the eenlralizanm of all power

in the national government.”
Madison had outmanuevercd the anlifederalists by drafting the Dill of
Rights very soon after the First Congress met.

Madison’'s original draft of the provision that eventually became

the Second Amendment read:

The right of tlte people to keep and bear arms shall not be
infringed; a well armed but well regulated militia being the best
security of a free country; but no person rdiniously scrupulous of
bearing arms shall be compelled to render military service in ncr-

son.I* —
There was debate in Congress over the religions exemption, and it was
removed. Otherwise, there was general discussion of standing armies
and the militia, and widespread support for the proposal. Il became
part of the Constitution with tlte rest of the Dill of Rights on December

15, 17PL.

Considering lhe immediate political context of the Second Amend-
ment, as well as its long historical background, there can be no doubt
‘about its intended meaning. There had been a long standing fear of
military power lit tite hands of tlte executive, and, rightly or wrongly,
many people Itelieveil that the militia was an effective military force
which minimized the need for sttclt executive military power. The pro-

77, M.Jphsin, THe M*smc or mii Amlkican Constitution 149 (196-t).
7tt. 1 Annals Oi Cong.434 (1789).
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posed Constitution authorized i.n.mi.iL, _!

Congressional power over the militia. Sor. ' cv 1 io;;r\l Jii_

of the militia. The Second Amendment was clear!)’ and simply an
effort lo kdieve that fear.

Neither in the Philadelphia Convention, in the writings of the
pamphleteers, in the newspapers, in the convention debates, nor in
Congress was there any reference to hunting, target shooting, duelling,
personal self-defense, or any other subject that would indicate an
individual right to have guns. Every reference to Die right to bear arms
was in connection with military service.

Titus the inevitable conclusion is that the “collectivist -jew of the
Second Amendment rather than the “individualist" interpretation is
supported by history. It thus becomes necessary to examine l.ie deci-
sions of the Supreme Court in order to determine whether that body
has expanded the right to bear arms beyond what was intended in

17S9.

VTIL. Supreme Court interpretation
of the Second Amendment

The Second Amendment has been directly considered by the
Supreme Court in only four cases: United States v. Crniksliante &/
Presser v. Illinois/0 Miller v. Testis™ and United States i* Miller/'

In Cruikshank, the defendants had been convicted of conspiracy
to deprive negro citizens of the rights and privileges secured lo them
by the Constitution and laws of the United Slates, in violation of the
criminal provisions of 'he Civil Rights Act of 1S70. Among the rights
violated were the righ: to peaceably assemble and the right to keep
and bear arms for a lawful purpose.

Chief Justice Waite, speaking for the majority, held that the rights
violated by the defendants were not secured by Ihe Constitution or laws
cf the United States, and thus the judgment cf conviction was affirmed.
The chief justice began with a long discussion of the nature of the fed-
eral system in general, and the attributes of stale a d national citizen-
ship in particular. The only rights protected by il national govern-
ment were those necessary for participation in that government. Tiie
right to petition Congress would be such a right, but a person must look

79. 92 U.S. 592 (1375).
80. 116 U.S. 252 (1386).
8l. 153 US. 535 (1S94).
82. 307 US. 174 (39J9).
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to his state government for protection of similar rights in ether situs

In particular reference to the Second Amendment, the opini.
states:

The sccenct and tenth counts arc equally defective. The rig)
there specified is that of "bearing arms for a Iswful purpose.” 1h

is not a right granted by tlte Constitution. Neither is it in any man*

ncr dependent upon that instrument for its existence. The second

amendment declares that it shall not be infringed; but this, as has

been seen, means no more than dial | shall not be infringed b\

Congress. This is one of the amendments that lias no oilier cfject_ |

than 10 restrict tiie powers of Ihe national government, leaving the (

people to look lor tneir protection against"any' violation by tlieir 1

‘ellow*citi7.cnscl the rights ItTegognilzcs. io wnat Is calicd.'In 7 he _J

oty ol /Veiv York v, 1) Pel. 139, the "powers winch relate
"ercly municipal legislation, or what was, perhaps, more prop-
er™ called internal police,” "not surrendered or restrained” by the

Constitution of the United States.83

The only dissenter in Cruikshank was Justice Clifford, who four.J
dtc indictment vague on its face. He thus concurred in the rcsu!:
reached by the majority without discussing any constitutional issues.

The next, and undoubtedly the most important Second Amend-
ment ease was Presser v. Illinois™ decided in 1886. Herman Presser.
a Gorman-Amcrican, was the leader of Lehr iiml Il'chr Vcrcin, a fra-
ternal, athletic and paramilita'y association incorporated under lllinois
law. He was convicted for parading and drilling with men under arms,
in violation of an Illinois statute, and was fined ten dollars.

On appeal to the United States Supreme Court, it was contended
that the lllinois statute conflicted with the military powers given to Con-
gress by the Constitution, with federal statutes passed in pursuance of
those powers, and with various other parts of the Constitution, including
the Second Amendment. The Supreme Court unanimously rejected
all of these claims and affirmed the conviction.

It should be emphasized that Presser was argued and decided as
a ease presenting broad issues of the relationship of state and federal
military power, arid that the Second Amendment was only one aspect
of that question. In reference to the |Illinois statute, the '"'ourt
observed:

We think it clear that the sections under consideration, which
only forbid bodies of men io assoeiaic logetlicr as military organiza-
tions, or to drill or parade w: h arms in cities and towns unless
auihorized by law, do not infringe the right of the people to keep

83. 92 U.S. al 533 (1873).
»& 116 U.S. 252 (1C-6).
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and bear arms. Bui nccnciurt. ansv.er u i.;jt il
anicmliu.nt prohibits 'he legislation i.. |iiestiu:i lias in ti-; f..c?

ihe amendment is a limitation oniy upon the power of Cjiig'vs
and the National government, and not upon that of rlie St.lies."”

The Court cited Crmfohtmk in support of this proposition. The inap-
plicability of the Second Amendment to :lic states was a sufficient
"round for rejecting Pressor's Second Amendment contentions, but the
Court did net stop there, it preferred to discuss the problem fmtlier
2nd make clear the nature of the right protected by Ilic Second

Amendment.

It is undoubtedly true that all citizens capable cf bearing arms
constitute the ‘eserved military force or reserve mihiia of the
United States as veil as of Ihe States, and, in view of this preroga-
tive of the general government, as well as of its general powers,
the States cannot, even ,Ia,ym% the constitutional provision in ques-
tion out of view, prohibit the peosple from keeping and bearing
arms, so as fo deprive the United Slates of their rightful resource
for maintaining the public securlty, and disable the people horn
performing tlieir duty to the general government. “|

One view of tne Second Amendment suggests that this dicta con-
stitutes the first step toward incorporating the right to bear arms into
the Fourteenth Amendment/7 apparently forgetting that 'he Court was
laying the Second Amendment "out of view." The Court had stated
that the Illinois law does not have (lie effect ot depriving the federal

government of its military capacity.
To further clarify its view thru the Second Amendment is con-
cerned only sv'th military matters, the opinion focuses on Presser:

The pliiimiff in error was not a member of the organized
volunteer militin_of the State of Illinois, nor did lie belong to the
troops of the United States or to any organization under die miliija
law of the United States, On thecontrary, .pm hr; dim i
nut belong 10 the gruanized. miliiia nr tim tmons of the Unitcd
Slates was an ingredient 11 die offence fnr_wlui-li.lie was convicted
anti scnicnceu. ~ me qucsuoiLJsT tlicrrt'ori- im<,hr 3— IS
~cux/r-n ot :hc thined SiaicsTin disobedience of ibc-Jaime law, to
.associate with others as a military compan)é, and to.drill ami_ parade
with arms in the towns _and cmcs of jhe State? If the plaintiff in
error has any such privilege he must be anic in ponii to 'lie orbva-
smn of dr Cruisnunimi or statutes of the United States by

Jtis conferred.*s
The obvious implication here is that any right to bear arms by virtue
of the Second Amendment, even if asserted against Ihe national gov-

'Z. 1d. al 26-1-65

X 1d. j& 20s.
37. Sec Lcinrnlly it. Slack, The Dill of Rights, 35 N.Y.U.L Rev. 365 (1960).

38 1d. at 266.
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W | vINolil t ItiiNm. Liiu % s

crnracnt, is*i:oniingcnt upon military sc vice in accordance with statu,
toiy law. This implication is confirmed later in the opinion, as the
Ccurtxlecliired:

[lic riclu, to voluntarily associate togcilicr as a military com-
pany or or%anlzatlon, or lo drill or paradé with arms, without, and
Independent, of, an act of Congress or law of the State authorizing
the same, is not an niifibutC of national citizenship.  Militar
organization and niilitaty drill and parade under aims ate subjects
especially under the control of th_edgovernment of every country.
They cannot be claimed as a right independent of law."1
Thus the Fresser case clearly affirms the meaning of the Second

Amendment that was intended by its framers. It protects only mem-
bers of a slate militia, and il protects them only against being disarmed
by the federal government. There is no individual ight that can he
claimed independent of state inilitia law. Furthermore, the duta
relating to preservation of tlite nation's military cap'af'ly couid not Iv
used as tiie busts for questioning any regulation of private firearms,
unless suelt a regulation violated an act ot Congress; Congress i
obviously tiie best judge of the proper means of preserving the nation’,
military capacity.

The 'hird, and least important, of the Second Amendment cases
was Afiller v. ™.wrir*u A convicted murderer asserted tltat (he state
had violated his Second and Fourth Amendment rights. Tlte Supreme
Court unanimously dismissed die claim in one sentence, relying on the
inapplicability of these provisions to Ihe states, and citing Cniikshtut*
and other cases.

Thu fourth and last lime that the Supreme Court considered the
Second Amendment was in uUnited Suites V. Miilcrv  Tho result
readied by justice MeReynolds for a unanimous Court was obviously
correct, but the opinion is so brief and sketchy that it has undoubtedly
caused much of the uncertainty that exists today about the meaning nf
the Second Amendment.

Defendants Miller and Layton wsrc indicted for violation of the
National Firearms Ad of 1934,*s whic.i was designed to help control
gangsters, arid which infringed the right to keep and bear sawed oil
shotguns, among oilier arms. The District Court of the United Stales
for the Western District of Arkansas sustained a demurrer and quashed
the indictment, holding the 1934 Act unconstitutional on second

Y. id. at 267.

90. 133 U.S. 535 (189-1).

91 307 U.S. 174 (1939).

yj. National Fireanm Act as amended 26 U.S.C. 15 5801-5872 (1972).

-3 - £3-
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Amendment grounds. TR, §0.- ;
Court, which reversed and remanded.

When Miller was argued before the High Co”rf, the.c was 0
jppcarnnec for the defendants. With only one side presenting a ease,
it is easy to understand why the Court viewed the issues as rather
simple, and not needing very much analysis.

Tiie Court began by observing that the National firearms Act was
a valid revenue measure, and not a usurpation of tlte (vjlicc powers 3
die stales. The opinion then addresses itself to the Second Amend*
mem issue:

In the absence of any evidence tendinrq to show that possession

or use of a "shotgun having a barrel of [ess llian eighteen inches

in length" at thiS time has some reasonable relationship io die

Preservatmn or efficiency of a well requlated militia, wc cannot say

hat tlte Second Amendment guarantees the right to keep and bear

such an instrument. Certainly it is not within judicial notice that

this weapon is any part of the ordinary military equipment or that

its use could contribute to the common defense.*1

It is this paragraph that is the source of the uncertainty anil con-
fusion arising from the Miller ease. Tlte Court was merely correcting
the error of tlte district judge, but it made the mistake of looking at
Lhe weapon, rather than the person, in determining that the Second
Amendment is not applicable.

Fortunately, however, Justice McRcynolds went on and partially
clarified the ambiguity in the above paragraph. He cited the iniiitia
clauses of the Constitution and saiu:

With obvious purpose lo assure the continuation and render
possible the effectiveness of such forces the declaration and guar-
antee of the Second Amendment were made. It must be inter-

preted and applied with that end in view.*

These words alone undercut any individual right interpretation of the
Second Amendment.

Justice McRcynolds then proceeded to give a brief history of the
militia, stressing its function as a military force, lie then considered
the (rjelevance of slate interpretations of the right to bear arms, and
noted:

Most if not all of the States have adopted provisigns touching
the right to keep and bear arms. Differences m dje language
employed in these luive naturally led to somewhat variant conclu-
sions concerning the scope of the right guaranteed."l

93. 307 U.S. at 173
9. 1.
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“Kit sue!’ decisions did not support the tiini judge's ridine
1(: tiicsi *;ierred die render to "some of the More important opinions"
concerning the militia.  First among these opinions was |‘rc.\icr i
Illinois.'

Thus, in spite of some ambiguity in the Court's opinion in Milkr,
there is no reason to suppose that there was any change in llic estab-
lished view that the Second Amendment defines and protects a eollectise
right that is vested only in the members of the state militia.

VIII. Conclusion

In the last angry decades of the twentieth century, members of
rifle clubs, paramilitary groups and other misquided patriots continue
to oppose legislaiive control of handguns and rifles. These ideological
heirs of the vigilantes of the bygone western frontier era'still maintain
that the Second Amendment guarantees them a personal right to "keep
and bear arms."*" But the annals of the Second Amendment attest to
the fact that its adoption was the rcsu't of a political struggle to restrict
the power of the national government and to prevent the disarmament
of state militias.”" Not unlike their English forbears, the American
revolutionaries had a deep fear of centralized executive power, par-
ticularly when standing armies were at its disposal. The Second
Amendment was adopted lo prevent the arbitrary use of force by die
national government against the states and the individual.

Delegates to the Constitutional Convention had no intention of
establishing any personal right to keep and hear arms. Therefore the
‘individualist" view ot the Second Amendment must be rejected in
‘avor of the "collectivist" interpretation, which is supported by history
md a handful of Supreme Court decisions on the issue.

As pot itcd out previously, the nature of the Second Amendment
loes not provide a right that could be interpreted as being incorporated
uto the Fourteenth Amendment. It was designed solely to protect the
dates against the general government, not lo create a personal right
viticli cither state or federal authorities are bou id to respect.

90, 116 U.S. 253 (1886).

97 A icCUlit call lu action was made by an u-"-anizulion which calls itself llic She-
II's Push- Cutniiutus. 1lit* group, dismayed over ‘'tanned violations ol the Sceon]
Smendnu.nl promises lo "come together and do sonielhi. ; about il.” Its propaganda con-
lludes rallicr ominously "lic PI-.0' I: are Ihe rightful masters lo both congress and
otuis, not lo over lhio. (sic) lhe Constitution, but lo over throw (sic) lhe men who
eerven the Consliiiuion.” T/yer, Slic'lll's Pmse Camiialus, Petaluma, California, 1975

98. See notes 60-66 and accompanying text.



Tin: contemporary meaning of the See*' d
jsme as it was ar ilia time of its adoptiun. The federal go .v,-.men",
may regulate the National Guard, but may not disarm it against the will
of state legislatures. Nothing in the Second Amendment, however,
precludes Congress or the states from requiring licensing and registra-
tion of firearms, in fact, there is nothing to stop an outright congres-
don | ban on private ownership of all handguns and ail rifles.

SOURCE:
HASTINGS CONSTITUTIONAL
LAW QUARTERLY

Vol. 2, No. 1, Winter,
1975

Reprinted with permission.
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K ASVKMIHIS 1 1 1A
&Knil. cm' KMW\AK

ys 11 yyifi Street, Xrw York. X.Y i<ofe

Gun Control Legislation
Iy 'I'm f.uMMirn kon I'i hi hm. 11li.im mi.\

tXTHODI'CTIOX

Since (lie cnarimem u. oe Coin Control \u nl i H wum In. tinn
nulisiaiiu.il increase in the incidence of gtmrel.iicd irinirs .mil n li.is Immimii
l'viocni (Iint (lit' exisling stviciu nl LW\ s iitatlt-; Jiitle  HLni> lim lioru im
anil llic Kxcrutive Uianch lias indicated M||»fn»rt (nr stronisi-r gun . niiiinl
Until "hr Sul>oiliiuilu'r on Grime nl the llouse (jiuum i mi iZL Jinlnin\
anil the Subcommittee on Crime and Juvenile I>i-lini]tii'ni \ nl Tin- Srii.iir
Cointnitirc on lhe Judiciary have accumulated a substantial f.uiii.il ii"imd
mi which to base legislation.

We believe that the contribution of handguns to the current nu tease in
homicide anti other violent crimes -equires imiiirdiaii' and lotnprehensive
mlinn. In nur opinion, the continued existence nl an tinwaii.iiin d suppU <
handguns i an uiiderlving factor io (he decline of nor tuajnt iitli.m uniters
I'liis Cnoniiittee does not rind aiivMilislanli.il juslifii .ilinn Im tin imiiimi.il
widespread public (Mivessiun of handguns, and. acinriliugls sse siimigls m
dorse Ihe legislative proposals .ailing fora prohibition mi the tn.iniil.uline.
tui] Hirtaiinit, sale, and private [wissrasion of haiiilgiins.l Win tin i m nut mn
ret'onunenilatiuns are jxtlituallv feasible at tins innimiii m thm u. .m .|
tile ftrinlv held runsulion that a (oinplete ban oil li.nidginis slimild In Hit

IIns i [Wrt is ths tiled into four parts. I'ait | tlrsililies the tmlent Inli t.l
law and the congressional prti]Hisals for thange. I'an Il .s.imiin . tin- ...n
sliitition.il b.st*s for (“nilgtess legislating a prohibitum mi the in.mill... m
mi|>nnation, sale, and private [>osscssio . of handguns. Pan [l dmusses tie

lions .or iiiniaiiied in Part IV,

REPINTED WITH PERMISSION



TLGUS COS'THOL .1SD THE COSSTITI'TIUN

To determine whether 2 federal su'ute restricting handguns would he
constitutional, two questions must be answered: (A) Is ihere 3 constitutional
right to possession of handguns which cannot be infringed bv Icgi<l-Uion.
and  does regulation of handguns fall within the stupe of .niv of the sub-
jects on which Congress is empowered by the Cousinnunn 10 legislate/ A
review of the relevant decisions demonstrates that Congress may constitu-
tionally enact legislation restricting and prohibiting die possession of hand
guns by private citizens. 10

A. Is There a Constitutional slight to Possess Handguns?

Debates on ihe merits of gun control legislation are re%ularly punctuated
by claims of a constitutional right to possess firearms. The source of these
claims is the Second Amendment to the Constitution, which provides:

"A well requlated Militia, being necessary to the security of a free
St?t_e, thde right of the people to keep and bear Arms, shall not e
infringed."

Although spirited controversy as to the meaning of the Setond 1 TiemImeni
continues unabated among commentators.11 courts over 1long pc.ind of time
have consistently given the amendment a very narrow construction. The
Second Amendment as so interpreted places no restrictions on Congress'
ability to regulate handguns.

A constitutional provision concerning the right to “bear Arms” is directed
at checking power. The question is what the framers of the Constitution
intended. There are t >ficallv three relationships which could have been
intended to be alTectcd: (1) the individual against the world; (2) die popu-
lace against the government, whether state or federal: and (3) die state
government against the federal government. The first possibility, that the
framers were concerned with the right of individuals to Frotect their homes
and their Eersons from whatever depredations might confront them, apPears
to be without historical support.13 The amendment itself speaks of the
"security of a free State." The disputes have centered around the second and
third possibilities.

The initial question is the proper interpretation of the term "Militia."
The Eractice in Europe of maintaining large standing armies while prohibit-
ing the general populace from having gnus led to a preference in colonial
America for the milini as the primary military force. This force would be
drawn from the peooie and would be active onlv in time of military need.1o

Some have ..-gued that the militia was regarded as the populace at large—
or at least those members of the populace capable of bearing arms.iz To
these commentators, militia meant the "unorganized militia," so that tlte
Second Amendment must be read as permitting the populace to miimain
arms as a check against excesses of anv or all government. This position s
sometimes characterised as more extreme than it reallv is. The framers of the
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Constitution need r>~ have created a "right in revolution" or a liremc to
band together b paramilitary organizations to have ctnbiishcd a check, on
the go> rnmetit <v permuting the populace to keep atnl bear artm ,;<Whan
evc> the merits of the "unorganized militia" aii.dvsiv mas i« , however, it ii.iv
never found <ilicial favor.

The federal court* nave long regarded the Second Auietidtiiciii at n n-
cerned ottlv with the "organized miiitia" niaititaiiied lit tie itaies. In 1877,
the Sup reme Court ruled in United Elates V. Gruiekiliank 10 that the Setond
Amendment resinned CongTess alone and not state governments. More re-
cently. in United Si, es V. Miller,11 the Supreme Court held that Congress
could regulate firearms so long as there was no evidence of a relsuonship
hetween the regulation and the preservation or efficiency of the state militia.
The Court said that Miller could not attack his indictment for interstate
shipment of a sawed-off shotgun under the Second Amendment:

"In the absence of any evidence tending to show tli.tt possession or
use of a shot%un lit inga barrel of less than eighteen inches in length’
at this time has some reasonable relationship to the Ereservatlon or
efficiency of a well regulated militia, we cannot say that the Second
Amendment ?uarantees the right to keep and bear such an instru-
ment. Certainly it is not within judicial notice that this wcalK>u is any
part of the ordinary military equipment or that its use touh! cntitrils-
ute to the lummou defense."14

Some have argued that th Miller case should be read narrowly, since cvi-
dence of a military use can be shown as a matter of hut lor most kinds of
weapons.10 However, federal courts after miller have read the decision .is
requiring a showing that the challenged legislation attnally interfered with
the state miliiia. Under this -tandard, Second Amendment challenges 1o
federal gun control legislation uniformly have been rejected.*"

Further, even if the Second Amendment were to lie interpreted to refer
to an "unorganized militia," it would not follosv that Congress wuuld be
harred from regulating the ownership of handguns. Such regulation would
still be constitutional unless handguns were regarded as "Arms" within the
meaning of the Second Amendment. It appears instead that the "Arms" ol
the militia were understood to consist of rifles and muskets.

In addition to the constitutional provisions and oh! state statutes quoted
jp United Stntrs v. Miller3l and other secondary sources,-- there are a num-
ber of carl" cases considering whether hanuguns are "Arms" within tite
meaning of tlte Second Amendment. While ¢ decisions arc not uniform,
tite weight of authority is that handguns do not constitute such "Arms." 53

This position is most effectively expressed in State V. \Vuvkin<in,St Where
the Supreme Court of Appeals of West Virginia wrote:

.in regard to tne kind of arms referred to in toe amendment,
it must be held to refer to the weapons of wartcc to be usetl by the
militia, such as swords, guns, rifles, and muskets,—anus to be used in
defendmg the state and civil I|berty, —ana not to pistols, bowie-knives,
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brm knuckles. billies, and su li oilicx wc.ippoiin ~ jic Usually em-
ployed hi brawls, street lights, duels, and itfriss, mil .m mlv luhitu-
ally carried bv bullies, blackijuatds. and desperadoes, to die icrror o1
the communKV and the injury of tiie state." 13

Thus, in our viesv, the Second Amendment poses no barrier tu congressional

efforts to reduce ‘the terror o die community and the nijiiiv ul the « tie"
bv prohibiting tlte private possession o( handguns.

B. Docs Congress Have Pouter lo Regulate the Manulnrtnic.
Possession and Hale of All Handguns?

While several congressional powers could be invoked in support of gun
control legislation,-g justification is ordinarily found under Congress' jKiwcr
to regulate interstate ami foreign commerce.-* I'here can lie no serious div
peis that certain kinds of gun-related activities—for example. iiucretal’ v.iies
of firearms—can he regulated under the rntuiuetic ilaiise 1he diMgreeinenls
arise over how tar Congress may go in regulating local gun .utisity under us
power to reqgulate matters "affecting” commerce.

In United Stales V, Hass,-* the Supreme Court roienilv .mmlid 1ronstuu-
(ional issue concerning 18 U.S.C. § 1202. which prohibits die tiaiisportauou,
receipt or possession of guns by felons, bv holding th.it jnnni tiu the pro-
hibited conduct in each case was in conimcrtc or aifciietl lomiiitrte was t
guired by the statute. I'rior courts of appeals drcismns bail ilillrud s tu
whether that statute was a constitutional exercise of die i.mitiutii- power
without -licit proof .3

However, in Perez V. Untied States,30 a case tletideal viiortls before the
Hass case, tite Supreme Court had laid the groumlwoik lor the power to
create a federal criminal law under the commerce clause, |he Peres case
concerned the constitutionality of a provision in lule Il of the Consumer
Credit Protection Act, 18 U.S.C. §3 891 cl set]., making loniish.iiking a fed-
eral crime. In holding that Perci had been law lulls coltsicted despite the
absence of proof of the eilcct of his conduct oil commerce, the Court cued a
variety of reports and statistical studies pt Aiding evidentiary support fur
tiie congressional finding that, in the aggregate, Inansh.iiking ha* an etrect
on commerce. It concluded, therefore, dial Gingress could piofuim the Frac-
tice regardless of the extent to which the activities of each panuul.it' loan-
shark nitty Itasc aliened commerce.

An examination of Pcvez and its progeny, and of other federal criminal
legislation regulating local ictivity, points out what mav have letl the Su-
preme Court to take a very u. rrow position in the Hass c:im\ ittuuciv die lack
of any substantial legislative findings. In Perez, the Court put great em-
phasis on the findings made by Congress of the impact oi loan sharking on
Interstate commerce, even as a local attivuv, and on the verv viiliM uili.il c-si-
dcitce winch was available to Congress to support those findings, lit Hass, in
contrast, there was virtually no legislative history to guide die Court in its
interpretation of congressional intentions.

The implication of the limitation on Congress' mcmptcd exercise oi



power in the liass ease is that if gun control legislation is supported by sult-
stantial dociinicntatiot) and carefully drawn tougrcssiiuial findings concern-
mg the effects of the proscribed activity on interstate commerce generally,
the Supreme Court would sustain tiie exercise of power under the rommercr
clause even if the activity of sperific individuals were purely local in nature.

In a number of eases involving federal %un control legislation arising
alter nass, courts have followed 1'rrrz m uphold the power ol Congress in
regulate firearms felonies without a showing in each case of a nexus wiili in-
terstate commerce.3l In United Stales V. Nelson 32 die Fifth Circuit affirmed
a conviction under iH I'S.C. §neefajffi). which prohibits the making of false
statements in connection with die acquisition of a firearm, in spite of a fail-
ure to show a nexus between the defendant's false statements in the gun
dealer and interstate commerce. Although the individual activity was ciearlv
local, the court found that under Perez the Congress docs have the power to
regulate an intrastste activity, an isolated instance nl which may have no di-
rect connection with interstate commerce, because that intrastatc activity in
the aggregate does impose a burden on intcrsiaic commerce.-13

The decision in Nelson leaves open the question whether Congress lias
the power under the Prtrz theory to regulate possession of a firearm. It could
he argued diai the manufacture and sale of firearms presents a stronger case
lor federal regulation since a jxsieminl impart on interstate commerce is
discernible, while possession ol a fiicariu could lie an entirely anti perpetually
local activity in a given instance. Such an argument ignores the a?gregate
effect on commerce of a substantial number of people possessing firearms.
In an analogous situation, regulation of the possession of narmiiis and other
controlled substances under 22 U.S.C. 88 R|i and 8jj. and preiletc-ssor sta-
tutes. courts have upheld the regulation without a showing in each case ol
a nexus with interstate commerce.

In Dryo V. United States?* for example, die Ninth Circuit affirmed a con-
viction 1or possession and sale ol a dru% against the contention of the de-
fendant that the conviction was invalid bciausc dierc had been no proof of
a connection between llic defendant's activities anil interstate commerce.
Tiie court described at Ien?th the congressional findings supporting federal
controbof the possession of tlicse drugs. The court concluded that effective
interstate regulation was not possible if inirasmtc transactions were not also
regulated.38

The conclusion shbe drawn Irnm the narcotics possession cases is that if
it can be shown through proper congressional findings that possession of
handguns as a class of activity has an effect on interstate commerce, then
individual possession could be legitimate)' prosirilied without nnv showing
in each case of a nexus with interstate lonum-rtc, notwithstanding that a
particular weapon had never Ix-cn in iniersiatc continent-. Indeed it is ihe
Jiosscssion ol handguns that can be viewed as being responsible for their
manufacture, importation and sale Thus, if undertaken after iongressional
findings of effect on interstate tounnerte based on substantial iust-siigaiiou,
federal legislation banning tbe mainif.it.inri-. sale and possession 0f handguns
would in our view be authorised by the commerce clause.
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May 6, 1986

Members of the House Judiciary Committee

p.e2 SJR 39

The Municipality does not oppose a constitutional amendment that
redefines the "right to bear arms™ as a personal right vested 1in
each citizen of the state. We are very concerned however with
the way in which the measure 1is now drafted. Our concerns are
based on the fact that the present language, quite arguably,
would not permit the state .or a municipality to regulate either
the type of arms possessed or the manner andcircumstances of
possession.

While the version passed by the Senate clearly allows regulation
of the use of arms, many existing laws do not relate to the
simple use of a weapon, but rather to 1its function and to the
manner and circumstances in which it 1b possessed. Public safety
concerns demand that the state legislature and local assemblies
be permitted to ban certain types of arms such as bombs, hand
grenades, machine guns, silencers, sawed-off shotguns and bullets
designed to pierce protective devices worn by Jlaw enforcement
officials. We believe likewise that the constitution should per—
mit the Legislature to bar the possession of arms by certain
classes of convicted criminals, intoxicated or mentally disturbed
persons. Finally we feel it is essential to control the cir—
cumstances in which otherwise lawful weapons are possessed by
limiting the carrying of concealed weapons, the possession of
loaded firearms on licensed premises, the possession of a firearm
by a minor without parental consent, et cetera. Wo reiterate the
position taken by Attorney General Harold Brown 1in his March 26,
1986 letter regarding SJR 39:

These statutes [that would be 1invalidated by
SJR 39] serve an important public safety func—
tion by carefully regulating the possession of
especially dangerous weapons or weapons
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carried 1in an especially dangerous manner or
place. IT the legislature does not intend to
render these statutes unenforceable, nor to
foreclose a future legislature from adopting
similar provisions (prohibiting possession of
loaded firearms in a church or on school
grounds for example), then the legislatures
intent to continue to allow a reasonable regu—
lation by lav should be made clear.

The clarity of intent referred to by the Attorney General must be
embodied in the measure itself. Otherwise both State and
Municipal prosecutors will face a flurry of legal challenges by
those charged with weapons-related offenses.

In conclusion, we urge that if the committee does not intend to
invalidate existing statutes and ordinances regulating the type
of arms that may be possessed, and the circumstances of
possession, then it must embody this intent clearly within the
amendment that is offered to the voters for ratification.

Anchorage Police Department
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OFFICC OF THE MUNICIPAL ATTORNEY

February 25, 1936

TO: Members of the Senate Judiciary Committee
Re: Senate Joint Resolution No. 39

The proposed amendment to Article I, Section 19 of the State
Constitution set forth 1in Senate Joint Resolution No. 39 could,
in its original form, preclude the regulation of conduct which
has traditionally been considered to be criminal. Of particular
concern is the <clause beginning on line 15 which specifies
"...personal defense and for the defense of family, property,,,".
This provision could be read to invc~idate all existing state and
municipal laws governing the use of firearms for self-defense and
the defense of property. Historically, the right to use firearms
to protect self, family, and property has been curtailed. The
amendment in its present form would cast doubt on the viability
of continued regulation of such items.

The amendment, 1in 1its present form, would also Il.tve the likely
affect of nullifying state and municipalities laws regulating the
possession of firearms. This 1s because of the deletion of pro—
visions referencing a "well vregulated militia." Historically,,
the courts have interpreted that phrase as creating not a per—
sonal right to bear arms, but rather a right of the state to
maintain a militia. The deletion of that phrase would cast doubt
on the validity of all previous court decisions pertaining to the
interpretation of section 19, and a similar provision of the
Federal Constitution. With the deletion of that body of law, the
phrase "shall not be infringed” would take on a whole new
meaning. Thus, the state and Jlocal governments could lose the
ability to regulate such activities as the carrying of concealed
weapons and the obliteration of serial numbers on firearms.

The provision could easily be amended so as to affirm the right
of the Individual to own and possess firearms (as opposed to the
right of the state to maintain a militia) without precluding the
Legislature®s ability to prescribe certain conduct with respect
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to the use and possession of deadly weapons. First, 1 would pro—
pose a change to line 15 whereby the term "personal™ would be
."Oplaced by "lawful™ and the phrase ™"and for the defense”™ be
replaced by the phrase "of self". In addition, line 17 should be
changed by adding language after the term "city"™ which would read
"...except that the manner in which arms are possessed l."ay be
subject to reasonable regulations designed to protect the public
safety".

~n addition, 1if the Committee®s intent 1is merely to establish a
personal right to the ownership and possession of firearms and
not to overturn existing laws governing the use of firearms, then
such 1intent should be plainly set forth in a permanent report
that will serve in the future to guide the courts. Furthermore,

if the additional Jlanguage | have suggested 1is added to the
amendment, the Committee vreport should clarify the Committee"s
intent by specifying that the ability of state and local govern—
ment to impose reasonable regulations on the possession of
firearms would 1include 1laws curtailing the possession of con-—
cealed weapons or weapons that have altered identification marks,

but would not include the right of the state or local government
to enact an outright ban on the ownership or possession of arms.

Very truly yours,

DEPARTMENT OF LAW

Jerry Wertzbaugher
Municipal Attorney

JWsgml
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to\R2613$ft
The Honorable Vic Fischer
Alaska State Legislature T ’ mfolstration
P.0O. Bpx V .
Juneau, Alaska 99811 o

Rei S.J.R. 39
DMar Senator Fischer:

You have asked for the Department of Law"s comments
upon the current language of S.J.R. 39, a resolution proposing
an amendment to Article I, sec. 19 of the state constitution,
relating to a citizen"s right to keep and bear arms. As |1
understand 1it, S.J.R, 39, as amended on ,the Senate floor
yesterday, provides that art. I, sec. 19 of the AlaskA
Constitution will be amended to readi

SECTION 19. RIGHT TO KEEP AND BEAR ARMS. The
IA WELL-REGULATED MILITIA BEILS® NECESSARY TO THE
SECURITY OF A FREE STATE, THE) right of each
cltisen of the state (THE PEOPLEJ to keep and
bear arms for lawful defense of self, family,
property, an<T the stabT”and for lawful hunting,
recreation, and other lawful purposes, shall not
be Infringe<f~by a state or by a borough or city
of the state.
° *
.We are concerned® that tho mlanguage presently
contained in S.J.R 39 might allow [later constitutional
challenge to some existing state statutes. Present law, for
example, prohibits a convicted felon from possessing a
concaalable firsarm, prohibits possession of certain weapons
such as bombs, hand grenades, silencers, and sawed-off shot
guns, prohibits possession of a firearm while intoxicated, or
the discharge of a firearm from, on, or across a highway, the
carrying of a concealed weapon, possession of a loaded firearm
on [licensed premises, or possession of a firearm by a minor
without parental consent. (See. AS 11.61.200-.220.)

These statutes serve* an important public. s7 fety
function by carefully regulating the possession of especially
dangerous weapons or weapons carried in-an especially dangerous
manner or place. Zf the legislature does- n6t intend to render
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legislature <fb0ms.adopting”.imilafc; vb*$Vifio*>a.. (prohibiting V;
possession bf loaded firea"ttna in'a chuzfch or Bn:sdhddl /gbBunda/ «’
for example), than the "legislature®a -intbht .to continue™ to “
allow reasonable regulation by law ahould bo n\ade clear. The .
possibility that thp language proposed in S.J.R, 39 c”uld Db?
interpreted as 1invalidating some portions of Alaska®s present
criminal coda 10 a" real one." i Sge, Tfor example,.state, v. m
Kessler, 614 P.2d 94 (Ore. 1980), and State v. Delgado, 692 *
OHTo (Ore. 1984/. B e B
» [ ] [ ] N y ’"

We believe that, any- possible “ambiguity® cbuld. be.
eliminated by the addition, at the end of the current language,
of the phrase "except that the tnanner of kaeping and bearing
arms may be regulated by law.™ This suggested language it
baaed upon similar provisions in the constitutions of several
Other states, 1including Florida (art. I, sec. 8), Georgia (art.
I, sec. 1), and Utah (art. X, sec. 6). The addition of this
clause would make i1t clear that, although a citizen"s baeia
right to keep and bear arms may not bo 1infringed, reasonable
and appropriate regulation of the manner in whi.;h arms are kept
or borne (i.e., possession by felons, by minors, 1in a bar,
while 1intoxicated, etc.) Is not an infringement on an
individual®s constitutional right. Kr. Rupe Andrews, Alaska
Field Representative for the National Rifle Association, has
indicatedthat his organization would not object to the
inclusion of this additional language in S.J.R. 39, I also
suggest that you consider retaining the language in the present
constitutional provision "the people,” rather than change i1t to
"each citizen of the stafT." State constitutional provisions
have traditionally recognised the equal rights of all residents
of the state, regardless of the resident®"s national origin.

A carefully drafted amendmentwould minimise tha
possibility that, should the proposed constitutional amendment
- be adopted, a criminal defendant would later be able to argue
that a criminal weapons misconduct statute is unconstitutional
because 1t violates his right to keep and bear arms under art.

I, sec, 19 of the state constitution.

Sincerely,

Harold H. Brown
Attorney General

HM8xGAHIgh-13\
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PREFACE

“To preserve liberty, it is essential that the whole body of
the people always possess arms, and be taught alike, espe-
cially when young, how to use them.” (Richard Henry Lee,
Virginia delegate to the Continental Congress, initiator of
the Declaration of Independence, and member of the first
Senate, which passed the Bill of RightsJ

“The great object is that every man be armed . . . Every-
one who is able may have a “un." (Patrick Henry, in the
Virginia Convention on the ratification of the Constitu-
tion.

“The advantage of being armed . . . the Americans pos-
sess over the people of all other nations . . . Notwithstand-
ing the military establishments in the several Kingdoms of
Eu. pe, which are carried as Car as the public resources
will bear, the governments are afraid to trust the people
with arms.” ﬁJ_ames Madison, author of the Bill of Rights,
in his Federalist Paper No. 26.)

“A well regulated Militia, being necessary to the security
of a free .State, the right of the people to keep and bear
Arms, shall not be infringed.” (Second Amendment to the
Constitution.)

In my studies as an attorney and as a United States Senator, |
have constantly been amazed by the indifference or even hostility
shown the Second Amendment by courts, legislatures, and com-
mentators. James Madison would be startled to hear that his recog-
nition of a right to keep and bear arms, which Bassed the House by
a voice vote without objection and hardly a debate, has since been
construed in but a single, and most ambiguous, Supreme Court
decision, whereas his proposals for freedom of religion, which he
made reluctantly out of fear that they would be rejected or nar-
rowed beyond use, and those for freedom of assembly, which passed
only after a lengthy and bitter debate, are the subject of scores of
detailed and favorable decisions. Thomas Jefferson, who kept a
veritable armor}’ of pistols, rifles and shotguns at Monticello, and
advised his nephew to forsake other sports in favor of hunting,
would be astounded to hear supposed civil libertarians claim fire-
arm ownerhsip should be restricted. Samuel Adams, a handgun
owner who pressed for an amendment stating that the “Constitu-
tion shall never be construed ... to prevent the people of the
United States who are peaceable citizens from keeping their own
arms,” would be shocked to hear that his native state today im-
P_oses a year’s sentence, without probation or parole, for carrying a
irearm without a police permit.
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This is not to imply that courts have totally ignored the impact
of the Second Amendment in the Bill of Rights. No fewer than
twenty-one decisions by the courts of our states have recognized an
individual right to keep and bear arms, and a maljorlty of these
have not only recognize ’ the right but invalidated laws or regula-
tions which abridged it. Yet in all too many instances, courts or
commentators have sought, for reasons only tangentially related to
constitutional history, to construe this right out of existence. They
argue that the Second Amendment’s words “right of the people”
mean “a right of the state”™—apparently overlooking the impact of
those same words when used in the First and Fourth Amendments.
The "right of the people” t( assemble or to be free from unreason-
able searches and seizures is not contested as an individual guaran-
tee. Still they ignore consistency and claim that the right to “bear
arms” relates onlly to military uses. This not onIP/ violates a consist-
ent constitutional reading of “righ; of the people” but also ignores
that the second amendment protects a right to “keep” arms. These
commentators contend instead that the amendment's preamble re-
garding the necessity of a "well regulated militia ... to a free
state” means that the right to keep and bear arms applies only to a
National Guard. Such a reading falls to note that the Framers used
the term "militia” to relate to every citizen capable of bearin
arms, and that Congress has established the present Nationa
Guard under its power to raise armies, expressly stating that it
was not dom(}; so under its power to organize and arm the militia.

‘When the first Congress convened for the purpose of drafting a
Bill of Rights, it delegated the task to James Madison. Madison aid
not write upon a blank tablet. Instead, he obtained a pamphlet
listing the State proposals for a bill of rights and sought to produce
a briefer version incorporating all the v.al proposals of these. His
purpose was to incorporate, not distinguish by technical changes,
proposals such as that of the Pennsylvania minority, Sj m Adams,
or the New Hampshire delegates. Madison proposed among other
rights that “That right of the people to keep and bear arms shall
not be infringed; a well armed and well regulated militia being the
best security of a free country; but no person religiously scrupulous
of bearing arms shall be compelled to render military service in
person.” In the House, this was initially modified so that the
militia clause came before the proposal recogniz:ng the right. The
proposals for the Bill of Rights were then trimmed in the Interests
of brevity. The conscientious objector clause was removed following
objections by Elbridge Gerry, who complained that future Congress-
es might abuse the exemption to excuse everyone from military
service.

The proposal finally passed the House in its present form: “A
well regulated militia, being necessary to the security of a free
state, the right of the people to keep and bear arms, shall not be
infringed.:” In this form it was submitted into the Senate, which
passed it the following day. The Senate in the process indicated its
Intent that the right be an individual one, for private purposes, by
rejecting an amendment which would have limited the keeping and
bearing of arms to bearing “For the common defense”.

_The earliest American constitutional commenta<.orj concurred in
giving this broad reading to the amendment. When St. George
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Tucker, later Chief Justice of the Virginia Supreme Court, in 1803
Publlshed an edition of Blacks"one annotated to American law, he
ollowed Blackstone’s citation of the right of the subject “of hava
arms suitable to their conoition and degree, and such as are al-
lowed by law” with a citation to the Second Amendment, “And this
without any qualification as to their condition or degree, as is the
case in the British government.” William Rawle’s “View of the
Constitution” published in_Philadelphia in 1825 noted that under
the Second Amendment: “The prohibition is general. No clause in
the Constitution could by a rule of construction be conceived to
give to Congress a power to disarm the people. Such a flagitious
attempt could only be made under some general pretense by a
state legislature. But if in blind pursuit of inordinate power, either
should attempt it, this amendment may be aP_peaIe to as a re-
straint on both.” The Jefferson papeis in the Library of Congress
show that both Tucker and Rawle were friends of, and corre-
sponded with, Thomas Jefferson. Their views are those of contem-
poraries of Jefferson, Madison and others, and are entitled to spe-
cial weight. A few years later, Joseph Story in his "Commentaries
on the Constitution” considered the right to keep and bear arms as
“the palladium of the liberties of the republic”, which deterred
tyranny and enabled the citizenry at large to overthrow it should it
come to pass. . o

Subsequent legislation in the second Congress likewise supports
the interpretation of the Second Amendment that creates an indi-
vidual right. In the Militia Act of 1792, the second Congress de-
fined “militia of the United States” to include almost every free
adult male in the United States. These persons were obligated by
law to possess a firearm and a minimum supply of ammunition
and military equipment. This statute, incidentally, remained in
effect into the early years of the present century as'a legal require-
ment of gun ownership for most of the population of the United
States. There can be little doubt_from this that when the Congress
and the people spoke of a "militia”, they had reference to the
traditional concept of the entire populace capable of bearing arms,
and not to any formal group such as what is today called the
National Guard. The purpose was to create an armed citizenry,
wh; h the political theorists at the time considered essential to
ward off tvranny. From this militia, appropriate measures might
create a ‘well regulated militia” of individuals trained in their
duties and responsibilities as citizens and owners of firearms,

If gun laws In fact worked, the sponsors of this type of legislation
should have no difficulty drawing upon long lists of examples of
crime rates reduced by such legislation. That they cannot do so
after a century and a half of trying—that they must sweep under
the rug the southern attempts at gun control in the 1870-19P
period, the northeastern attempts the 1920-1939 period, the
attempts at both Federal and State levels in 1965-1976—establishes
the repeated, complete and inevitable failure oi gun laws to control
serious crime.

Immediately upon assuming chairmanship of the Subcommittee
on the Constitution, | sponsored the report which follows as an
effort to study, rather than ignore, the history of the controversy
over the right to keep and bear arms. Utilizing the research capa-
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bilities of the Subcommittee on the Constitution, the resources of
the Library of Congress, and the assistance of constitutional schol-
ars such as Mary Kaaren Jolly, Steven Halbrook, and David T. *
Hardy, the subcommittee has managed to uncover information on
the right to keep and bear arms which documents quite clearly its
status as a major indi idual right of American citizens. We did not
uess at the purpose of the British 1689 Declaration of Rights: we
ocated the Journals of the House of Commons and private notes of
the Declaration’s sponsors, now dead for two centuries. We did not
make suppositions as to colonial interpretations of that Declara-
tion's rlgh_t to keep arms; we examined colonial newspapers which
discussed it. We did not speculate as to the intent of the framers of
the second amendment; we examined James Madison’s drafts for it
his handwritten outlines of speeches upon the Bill of Rights, and
discussions of the second amendment by early scholars who were
personal friends of Madison, Jefferson, and Washington and ‘wrote
while these still lived. What the Subcommittee on the Constitution
uncovered was clear—und long-lost—proof that the second amend-
ment to our Constitution was intended as an individual right of the
American citizen to keep and carry arms in a peaceful manner, for
protection of himself, his family, and his freedoms. The summary
of our research and findings forms the first portion of this report.

In the interest of fairness and the presentation of a complete
picture, we also invited groups which were I|kelﬁ/ to oppose this
recognition of freedoms to submit their views. The statements of
two associations who replied are reproduced here following the
report of the Subcommittee. The Subcommittee also invited state-
ments by Messrs. Halbrook and Hardy, and by the National Rifle
Association, whose statements likewise follow our report. _
~When | became chairman of the Subcommittee on the Constitu-
tion, | hoped that | would be able to assist in the protection of the
constitutional rights of American citizens, rights which have too
often been eroded in the belief that government could be relied
upon for quick solutions to difficult problems.

Both as am American citizen and_as a United States Senator |
repudiate this view. | likewise repudiate the ai)proach of :hose who
believe to solve American problems you simply become something
other than American. To my mind, the uniqueness of our free
institutions, the fact that an "American citizen can boast freedoms
unknown in any other land, is all the more reason to resist any
erosion of our individual rights. 61en_our ancestors forged a land
“conceived in liberty”, they did with musket and rifle. When
they reacted to attempcs to dissolve their free institutions, and
established their identity as a free nation, they did so as a nation
of armed freemen. When they sought to record forever a guarantee
of their rights, they devoted one full ame.idment out of ten to
nothing but the protection of their right to keep and bear arms
against government interference. Under my chairmanship the Sub-
committee on the Constitution will concern itself w.ch a proper
recognition of, and respect for, this right most valued by free men.

Orrin G Hatch,
] Chairman,
Subcommittee on the Constitution.

January 20, 1982.



The right to bear arms is a tradition with deep roots in Ameri-
can society. Thomas Jefferson proposed that “no free man shall
ever be debarred the use of arms,” and Samuel Adams called for
an amendment banning any law "to prevent the people of the
United States who are peaceable citizens from keeping their own
arms.” The Constitution of the State of Arizona, for example, rec-
O?I’]I_ZES the "right of an individual citizen to bear arms in defense
of himself or the State." ) o

Even though the tradition has deep roots, its application to
modem America is the subject of intense controversy. Indeed, it is
a controversy into which the Congress is beginning, once again, to
immerse itself. 1 have personally been disappointed that so impor-
tant an_issue should have generally been so thinly researched and
so minimally debated both in Congress and the courts. Our Su-

reme Court has but once touched on its meaning at the Federal
evel and that decision, now nearly a half-century old, is so ambigu-
ous that any school of thought can find some support in it. All
Supreme Court decisions on the second amendment's application to
the States came in the last century, when constitutional law was
far different than it is today. As ranking minority member of the
Subcommittee on the Constitution, I, therefore, welcome the effort
which led to this report—a report based not only upon the inde-
?e_ndent research of the subcommittee staff, but also upon full and
air presentation of the cases by all interested groups and individ-
ual scholars. ) o

I personally believe that it is necessary for the Congress to
amend the Gun Control Act of 1968. | welcome the opportunity to
mtzjoduce this discussion of how best these amendm .-nts might be
made.

The Constitution subcommittee staff has OPrepared this mono-
qgaph bringing together proponents of both sides of the debate over
the 1968 Act. | believe that the statements contained herein pre-
sent the arguments fairly and thoroughly. | commend Senator
Hatch, chairman of the subcommittee, for having this excellent
reference work prepared. 1 am sure that it will be of great assist-
ance to the Congress as it debates the second amendment and
considers legislation to amend the Gun Control Act.

Dennis DeConcini,
Ranking Minority Memuer.
Subcommittee on the Constitution.
January 20, 1982,
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History: Second Amendment Right To “Keep and Bear Arms”

The right to keep and bear arms as a part of English and
American law antedates not only the Constitution, but also the
discovery of firearms. Under the laws of Alfred the Great, whose
reign began in 872 AD., all English citizens from the nobility to
the peasants were obliged to privately purchase weapons and be
available for military u%/.[l] This was in sharp contrast to the
feudal system as it evolved in Europe, "under which armament and
military duties were concentrated in the nobility. The body of
armed citizens were known as the “fyrd”.

While a great many of the Saxon rights were abridged following
the Norman conquest, the right and duty of arms possession was
retained. Under the Assize of Arms of 1181, “the whole community
of freemen" between the ages of 15 and 40 were required by law to
possess certain_arms, which were arranged in- proportion to their
Eossessmn_s.[za They were required twice a year to demonstrate to

oyal officials that they were appropriately armed. In 1253, an-
other Assize of Arms expanded the duty of armament to include
not only freemen, but also villeins, who were the English equiva-
lent of serfs.' Now all “citizens, burgesses, free tenants, villeins and
others from 15 to 60 years of age” were obliged-to be armed.[3]
While on the Continent the villeins were regarded as little more
than animals hungering for rebellion, the English legal system not
on%y permitted, but affirmatively required them, to be armed.

he thirteenth century saw further definitions of this right as
the long bow, a formidable armor-piercing weapon, became increas-
ingly the mainstay of British national policy. In 1285 Edward I
commanded that all persons comply with the earlier Assizes and
~dded that “anyone else who can afford them shall keep bows and
arrows".[4] The right of armament was subject only to narrow
limitations. In 1279, it was ordered that those appearing in Parlia-
ment or other public assemblies “shall come without all force and
armor, well and peaceably”.[5] In 1328, the statute of Northampton
ordered that no one use their arms in “affray of the peace, nor to
go nor ride armed by day or by night in fairs, markets, nor in the
presence of the justices or other ministers”.[6] English courts con-
strued this ban consistently with the general right of private arma-
ment as applying only to Wearlnrq of arms “accomPanled with such
circumstances as are apt to terrify the people”.[7] In 1369, the King
ordered that the sheriffs of London require all citizens "at leisure
time on holidays" to “use in their recreation bowes and arrows”
and to stop all other games which might distract them from this
practice.[8] _ ) N o

The Tudor kings experimented with limits upon specialized
weapons—mainly crossbows and the then-new firearms. These
measures were not intended to disarm the citizenry, but on the
contrary, to prevent their being diverted from longbow practice by

»
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sport with other weapons which we~e considered less effective.

ven these narrow measures were shortlived. In 1503, Henry VII
limited shooting (hut not possession) of crossbows to these with
land worth 200 marks annual rental, but provided an exception for
those who "shote owt of a howse for the lawefull defens of the
sarae”.[9] In 1511, Henry VIII increased the property requirement
to 300 marks. He also expanded the requirement of longbow owner-
ship, requiring all citizens to “use ana exercyse shootyng in long-
bowes, and also have a bowe and arrowes contynually” in the
bouse.(10] Fathers were required by law to purchase bows and
arronre for their sons between the age of 7 and 14 and to train
them in longbow use.

In 1514 the ban on crossbows was extended to include fire-
arms.[ll] But in 1533, Henry reduced the property qualification to
100 pounds per year; in 1541 he limited it to possession of small
firearms (“of the length of one hole yard" for some firearms and
“thre quarters of a yarde” for others)(12] and eventually he re-
pealed the entire statute by prociamation.(13] The later Tudor
monarchs continued the system and Elizabeth added to it by creat-
ing what came to be known as “train bands”, selected portions of
the citizenry chosen for special training. These trained bands were
distinguished from the “militia”, which term was first used durin
the Spanish Armada crisis to designate the entire of the arme
citizenry.[14]

The militia continued to be a pivotal force in the English politi-
cal system. The British historian Charles Oman considers the exist-
ence of the armed citizenry to be a major reason for the modera-
tion of monarchical rule In Great Britain; "More than once he
[Henry VIII) had to restrain himself, when he discovered that the
general feeling of his subjects was against him. . . . His ‘gentlemen

ensioners' and his yeomen of the guard were but a handful, and

ills or bows were in every farm and cottage”.[15]

When civil war broke out in 1642, t. e critical issue was whether
the King or Parliament had the right to control the militia.[16] The
aftermath of the civil war saw England in temporary control of &
military government, which repeatedly dissolved P? liament and
authorized its officers to “search for, and seize all aims” owned by
Catholics, opponents of the government, “or any other person
whom the commissioners had judged dangerous to the peace of this
Commonwealth".[17]

The military government ended with the restoration of Charles
II. Charles in turn opened his reign with a variety of repressive
legislation, exnanding the definition of treason, establishing press
censorship and ordering his supporters to form their own troops,
“the officers to be numerous, disaffected persons watched and not
allowed ‘a assemble, and their arms seized”.[18] In 1662, a Militia
Act was enacted empowe ing officials “to search for and seize all
arms in the custody or possession of any person or persons whom
the said lieutenants or any two or more of their deputies shall
judge dangerous to the leace of the kingdom” .;19]I Gunsmiths were
ordered to deliver to the government lists of all pui chasers.[20
These confiscations were continued under James Il, who directe
them particularly against the Irish population: “A though the



country was infested by predatory bands, a Protestant gentleman
could scarcely obtain permission to keep a brace of pistols.” [21

In Ib6S, the government of James was overturned in a peacefu
uprising which came to be known as “The Glorious Revolution”.
Parliament resolved that James had abdicated and promulgated a
Declaration of Rights, later enacted as the Bill of Rights. Before
coronation, his successor William of Orange, was required to swear
to respect these rights. The debates in the House of Commons over
this Declaration of Rights focused largely upon the disarmament
under the 1662 Militia Act. One member complained that “an act
of Parliament was made to disarm all Englishmen, who the lieu-
tenant should suspect, by day or night, by force or otherwise—this
was done in Ireland for the sake of putting arms into Irish hands.”
The speech of another is summarized as “militia_bill—power to
disarm sill England—now done in Ireland.” A third complained
“Arbitrary power exercised by the ministry. .. . Militia—imprison-
ing without reason; disarming—himself disarmed.” Yet another
summarized his complaints “Militia Act—an abominable thing to
disarm the nation. . .."[22]

The Bill of Riﬂhts, as drafted Ln the House of Commons, simply
provided that “the acts concerning the militia are grievous to the
subject” and that "it is necessary for the public Safety that the
Subjects, which are Protestants, should provide and keep arms for
the common defense; And that the Arms which have been seized,
and taken from them, be restored.” [23] The House of Lords
changed this to make it a more positive declaration of an individu-
al right under English law: “That the subjects which are Protes-
tant may have arms for their defense suitable to their conditions
and as allowed by law.” [24] The only limitation was on ownership
by Catholics, who at that time composed only a few percent of the
British _population and were subject to a wide variety of punitive
legislation. The Parliament subsequently made clear what it meant
by "suitable to their conditions and as allowed by law . The poorer
citizens had been restricted from owning firearms, as well as traps
and other commodities useful tor hunting, by the 1671 Game Act.
Following the Bill of Rights, Parliament reenacted that statute,
leaving its operative parts unchanged with one exception—which
removed the word “guns” from the list of items forbidden to the
poorer citizens.[25] The right to keep and bear arms would hence-
forth belon% to all English subjects, rich and poor al ike.

In the colonies, availability of hunting and need for defense led
to armament statutes comparable to those of the earIP/ Saxon
times. In 1623, Virginia forbade its colonists to travel unless they
were “well armed”; in 1631 it required colonists to enﬁage in target
practice on Sunday and to “bring their peeces to church.”[26] In
1658 it required every householder to have a functioning firearm
within his house and in 1673 its laws provided that a citizen who
chimed he was too poor to purchase a firearm would have one
ﬁl_ rchased for him by the government, which would then require

im to pay a reasonable price when able to do so.[27] In Massachu-
setts, the first session of the legislature ordered that not only
freemen, but also indentured servants owm firearms and in 1044 it
imposed a stem 6 shilling fine upon any citizen who was net
armed.[28]



When the British government began to increase its miIitarK pres-
ence in the colonies in the mid-eighteenth century, Massachusetts
responded by calling upon its citizens to arm themselves in defense.
One colonial newspaper argued that it was impossible to complain
that his act was illegal since they were *British subjects, to whom
the privilege of possessing arms is expressb{ recognized by the Bill
of Rights” while another argued that this *is a natural right which
the people have reserved to themselves, confirmed by the Bill of
Rights, to keep arms for their own defense”.[29] The nevysgaper
cited Blackstone's commentaries on the laws of England, which had
listed the "having and using arms for self preservation and de-
fense" among the *“absolute rights of individuals." The colonists
felt they had an absolute right at common law to own firearms.
Together with freedom of the press, the right to keep and bear
arms became one of the individual rights most prized by the colo-
nists. When British troops seized a militia arsenal in September,
1774, and incorrect rumors that colonists had been killed spread
through Massachusetts, 60,000 citizens took up alms.(530] few
months later, when Patrick Hean delivered his famed “Give me
I|berty or give me death" speech, he spoke in support of a proposi-
tion “that a well regulated militia, composed of gentlemen and
freemen, is the natural strength and only security of a free govern-
ment. . . Throughout the following revolution, formal and infor
mal units of armed citizens obstructed British communication, cut
off foraging parties, and harassed the thiny stretched regular
forces. When seven states adopted state “bil7- of rights” following
the Declaration of Independence, each of those bills of rights pro-
vided either for protection of the concept of a militia or for an
exEress right to keep and bear arms.[31] _
ollowing the revolution but previous to the adoption of the
Constitution, debates over militia proposals occupied a large ]p_art of
the policital scene. A variety of plans were put forth by figures
ranging from George Washington to Baron von Steuben.[32] All of
the proposals called for a general dut” of all citizens to be armed,
although some proposals (most notably von Steuben’s) also empha-
sized a “select militia” which would be paid for its services and
given special training. In this respect, this “select militia” was the
successor of the “trained bands” and the predecessor of what is
today the “national guard”. In the debates over the Constitution,
von Steuben's proposals were criticized as undemocratic. In Con-
necticut one writer complained of a proposal chat “this looks too
much like Baron von Steuben’ militia, by which a standing army
was meant and intended.”[33] In Pennsylvania, a delegate rgued
“Congress may give us a select militia which will, in fact, be a
standing army—or_Congress, afraid of a general militia, may say
there will be no militia at all. When a select militia is formed, the
people in general may be disarmed."[34] Richard Henry Lee. in his
Wldelg read pamphlet “Letters from the F°deral Farmer to the
Republican” worried that the people might be disarmed “by model-
ing the militia. Should one fifth or one eighth part of the people
capable of bearing arms be made into a select militia, as has been
proposed, and those the young and ardent parts of the community,
possessed of little or no property, the former will answer all the
purposes of an army, while the latter will be defenseless." He
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proposed that “the Constitution ought to secure a genuine, and
guard against a select militia,” adding that “to preserve liberty, it
IS essential that the whole body of the people always possess arms
and be taught alike, especially when young, how to use thorn.”[35]

The suspicion of select militia units expressed in these passages
is a clear indication that the framers of the Constitution did not
seek to guarantee a State right to maintain formed groups similar
to the National Guard, but rather to protect the right of individual
citizens to keep and bear arms. Lee, in particular, sat in the Senate
wiiich approved the Bill of RiPhts. He would hardly have meant
the second amendment to apply only to the select militias he so
feared and disliked.

Other figures of the period were of like mind. In the Vi/ginia
convention, George Mason, drafter of the Virginia Bill of R.ghts,
accused the British of having plotted “to disarm the people —that
was the best and most effective way to enslave them”, whje Pat-
rick Henry oberved that “The great object is that every nan be
armed” and "everyone who is able may have a gun”d[36

Nor were the- antifederalist, to whom we owe credit for a Bill of
Rights, alone on this account. Federalist arguments also provide a
source of support foi an individual rights view. Their arguments in
favor of the proposed Constitution also relied heavily upon univer-
sal armament. The proposed Constitution had been heavily criti-
cized for its failure to ban or even limit standing armies. Unable to
deny this omission, the Constitution’s supporters frequently argued
to the people that the universal armament of Americans made
such limitations unnecessary. A pamphlet written by Noah Web-
ster, aimed at swaying Pennsylvania toward ratification, observed

_Before a standing army can rule, the people must be
disarmed; as they are in almost every kingdom in Europe.
The supreme power in America cannot enforce unjust laws
by the sword, because the whole body of the people are
armed, and constitute a force superior to any band of
regular troops that can be, on any pretense, raised in the
United States.[37]

In the Masssachusetts convention, Sedgwick echoed the same
thought, rhetorically asking if an oppressive army could be formed
or “if raised, whether they could subdue a Nation of freemen, who
know how to prize liberty, and who have arms in their hands?"[38]
T Federalist Paper 46, Madison, later author of the Second Amend-

i_.t, mentioned “The advantage of being armed, which the
- mericans possess over the people of all other countries” and that
“notwithstanding the military establishments in the several king-
doms of Europe, which are carried as far as the public resources
will bear, the governments are afraid to trust the people with
arms."

A third and even more compelling case for an individual rights
perspective on_the Second Amendment comes from the State de-
mands foi a bill of rights. Numerous state ratifications called for
adoption of a Bill of Rights as a part of the Constitution. The first
such call came from a group of Pennsylvania delegates. Thei>

roposals, which were not adopted but had a critical effect on

uture debates, proposed among other rights that “the people have
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a right to bear arms for the defense of themselves and their own
state, or the United States, or for the purpose of killing game; and
no law shall be passed for disarming the people or any of them,
unless for crimes committed, or a real danger of public injury from
individuals.”[39] In Massachusetts, Sam Adams unsuccessfully
Bushed_ for a ratification conditioned on adoption of a Bill of Rights,
eginning with a guarantee “That the said Constitution shall never
be construed to authorize Congress to infringe the just liberty of
the press or the rights of conscience; or to prevent the people of the
United States who are peaceable citizens from keeping their own
arms. . . .”[40] When New Hampshire gave the Constitution the
ninth vote needed for its passing into effect, it called for adoption
of a Bill of Rights which included the provision that “Congress
shall never disarm any citizen unless such as are or have been in
actual rebellion”.[41] Virginia and North Carolina thereafter called
for a provision “that the people have the right to keep and bear
arms; that a well regulated militia composed of the body of the
eople trained to arms is the proper, natural and safe defense of a
ree state.”[42

‘When the first Congress convened for the purpose of drafting a
Bill of Rights, it delegated the task to James Madison. Madison did
not write upon a blank tablet. Instead, he obtained a pamphlet
listing the State proposals for a Bill of Rights and sought to pro-
duce a briefer version incorporating all the vital proposals of these.
His purpose was to incorporate, not distinguish by technical
changes, proposals such as that of the Pennsylvania minority, Sam
Adams, and the New Hampshire delegates. Madison proposed among
other rights that:

“The right of the people to keep and bear arms shall not
be infringed; a well armed and well regulated militia being
the best security of a free country; but no person religious-
ly scrupulous of bearing arms shall be compelled to render
military service in person.”’[43]

In the House, this was initially modified so that the militia
clause came before the proposal recognizing the right. The propos-
als for the Bill of Rights were then trimmed in the interests of
brevity. The conscientious objector clause was removed following
objections by Elbridge Gerry, who complained that future Congress-
es might abuse the exemption for the scrupulous to excuse every-
one from militia service. o

The proposal finally passed the House in its present form: “A
well regulated militia, being necessary to the security of a free
state, the right of the people to keep and bear arms, shall not be
infringed.” In this form it was submitted into the Senate, which
passed it the following day. The Senate in the process indicated its
Intent that the right be am individual one, for private purposes, by
rejecting an amendment which would have 1  ced the keeping and
bearing of arms to bearing “for the common uefense”.

_The earliest American constitutional commentators concurred in
iving this broad reading to the amendment. When St. Geogge

ucker, later Chief Justice of the Virginia Supreme Court, in 1803
?ubllshed an edition of Blackstone annotated to American law, he
ollowed Blackstone's citation of the right of the subject “of having



arms suitable to their condition and degree, and such as are al-
lowed by law” with a citation to the Second Amendment, “And this
without any qualification as to their condition or degree, as is the
case in the British govemment”.[44|] William Rawle’s "View of the
Constitution” published in Philadelphia in 1825 noted that under
the Second .Amendment

The prohibition is general. No clause in the Constitution
could by a rule of constuction be conceived to give to
Congress a Power to disarm the people. Such a flagitious
attempt could only be made under some general pretense
by a state legislature. But if in blind pursuit of inordinate
power, either should attempt it, this amendment may be
appealed to as a restraint on both.”[45]

The Jefferson papers in the Library of Congress show that both
Tucker and Rawle were friends of, and corresponded with Thomas
Jefferson. This suggests that their assessment, as contemporaries of
'{he Constitutions drafters, should be afforded special considera-
ion.

Later commentators agreed with Tucker and Rawle. For in-
stance, Joseph Story in his “Commentaries on the Constitution”
considered the right to keep and bear arms as “the palladium of
the liberties of the republic”, which deterred tyranny and enabled
the citizenry at large to overthrow it should it come to pass.[46]

Subsequent legislation in the Second Congress likewise supports
the interpretation of the second amendment that creates an indi-
vidual right. In the Militia Act of 1792, the second Congress de-
fined “militia of the United States” to include almost every free
adult male in the United States. These persons were obligated by
law to possess a firearm and a minimum spé)ply of ammunition
and m_|I|tar¥ equipment.[47] This statute, incidentally remained in
effect into the early years of the present century as a legal require-
ment of gun ownership for most of the population of the United
States. There can be little doubt from this that when the Congress
and the people spoke of a “militia”, they had reference to the
traditional concept of the entire populace capable of bearing arms,
and not to any formal group such as what is today called the
National Guard. The purpose was to create an armed citizenry,
such as the political theorists at the time considered essential to
ward off tyranny. From this militia, appropriate measures might
create a “well regulated militia” of individuals trained in their
duties and responsibilities as citizens and owners of firearms.

The Second Amendment as such was rarely litigated prior to the
passage of the Fourteenth Amendment. Pnor to that time, most
courts accepted that the commands of the federal Bill of Rights_did
not apply to the states. Since there was no ederal firearms legisla-
tion at this time, there was no legislation which was directly sub-
ject to the Second Amendment, if the accej ted interpretations were
followed. However, a broad variety of sta e legislation was struck
down under state guarantees of the righ' to keep and bear arms
and even in a few cases, under the Seerad Amendment, when it
came before courts which considered the federal ﬁrote_ctions appli-
cable to the states. Kentucky in 1813 enacted the first carrying
concealed weapon statute in the United States; in 1822, the Ken-

396-987 0 - 33 -
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tucky Court of Appeals struck down the law as a violation of the
state constitutional protection of the right to keep and bear arms:
“And can there be entertained a reasonable doubt but the provi-
sions of that act import a restraint on the right of the citizen to
bear arms? The court apprehends it not. The right existed at the
adoption of the Constitution; it then had no limit short of the
moral power of the citizens to exercise it, and in fact consisted of
nothing else but the liberty of the citizen to bear arms."[48] On the
other hand, a similar measure was sustained in Indiana, not upon
the grounds that a right to keep and bear arms did not apply, but
rather upon the notion that a statute banning only concealed car-
rying still permitted the carrying of arms and merely regulated
one possible way of carrying them.[49] A few years later, the Su-
preme Court of Alabama upheld a similar statute but added “We
do not desire to be understood as maintaining, that in regulating
the manner of wearing arms, the legislature has no other limit
than its own discretion. A statute which, under the pretense of
regulation, amounts to a destruction of that right, or which re-
quires arms to be so borne as to render them wholly useless for the
purpose of defense, would be clearly unconstitutional.”[50] When
the Arkansas Supreme Court in 1842 upheld a carrying concealed
weapons statute, the chief justice explained that the statute would
not “detract anKthlng from the power of the people to defend their
free state and the established institutions of the country. It prohib-
its only the wearing of certain arms concealed. This is simply a
regulation as to the manner of bearing such arms as are specified”,
while the dissenting justice proclaimed “I deny that any just or
free government upon earth has the power to disarm its citi-
zens” [5]]

Sometimes courts went farther. When in 1837, Georgia totally
banned the* sale of pistols (excepting the larger pistols “known and
used as horsemen’ pistols”) and other weapons, the Georgia Su-
preme Court in Nunn V. State held the statute unconstitutional
under the Second Amendment to the federal Constitution. The
court held that the Bill of Rights protected natural rights which
were fully as capable of infringement by states as by the federal
government and that the Second Amendment provided “the right
of the whole people, old and young, men, women and hoys, and not
militia only, to keep and bear arms _o_f_everg description, and not
mere!?/ such as are used by the militia, shall not be infringed,
curtailed, or broken in on, in the slightest degree; and all this for
the important end to be attained: the rearing up and qualifying of
a well reg-il_ated militia, so vitally necessary to the security of a
free state.”[52] Prior to_the Civil War, the Supreme Court of the
United States likewise indicated that the privileges of citizenship
included the individual right to own and carry firearms. In the
notorious Dred Scott case, the court held that black Americans
were not citizens and could not be made such by any state. This
decision, which by striking down the Missouri Compromise did so
much to bring on the Civil War, listed what the Supreme Court
considered the ridghts of American citizens by way of illustrating
what rights would have to be given to black Americans if the Court
were to recognize them as full fledged citizens:
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It would give to persons of the negro race, who are
recognized as citizens in any one stale of the Union, the
right to enter every other state, whenever the%/
pleased. . . . and it would give them full liberty of speec
In public and in private upon all subjects upon which its
own citizens might meet; to hold public meetings upon
political affairs, and to keep and carry arms wherever they
went.[53]

Following the Civil War, the legislative efforts which gave us
three amendments to the Constitution and our earliest civil rights
acts likewise recognized the right to keep and bear arms as an
existing constitutional right of the individual citizen and as a right
specifically singled out as one protected by the civil rights acts and
by the Fourteenth Amendment to the Constitution, against in-
fringement by state authorities. Much of the reconstruction effort
in the South had been hlnged upon the creation of “black militias”
composed of the armed and newly freed blacks, officered largely by
black veterans of the Union Army. In the months after the Civil
War, the existing southern governments struck, at these units with
the enactment of "black codes” which either outlawed gun owner-
ship by blacks entirely, or imposed permit systems for them, and
permitted the confiscation of firearms owned by blackc. When the
Civil Rights Act of 1866 was debated members both of the Senate
and the House referred to the disarmament of blacks as a major
consideration.[54] Senator Trumbull cited provisions outlawing
ownership of arms by blacks as among those which the Civil Rights
Act would prevent; Senator SuJsbury complained on the other
hand that If the act were to be passed it would prevent his own
state from enforcing a law banning gun ownership by individual
free bIacks.[|&136] Similar arguments were advanced during the de-
bates ' ver the “anti-KKK act”; its sponsor at one point explained
that a section making it a federal crime to deprive a person of
“arms or weapons he may have in his house or possession for the
defense of his person, family or property” was "intended to enforce
the well-known constitutional provisions guaranteeing the right in
the citizen to ‘keep and bear arms’.”[57] Likewise, the debates over
the Fourteenth Amendment Con%ress_ frequently referred to the
Second Amendment as one of the rights which it intended to
guarantee against state action [58]

Following adoption of the Fourteenth Amendment, however, the
Supreme Court held that that Amendment's prohibition against
states depriving any persons of their federal “privileges and immu-
nities” was to be given a narrow construction. In particular, the
"privileges and_ immunities” under the Constitution would refer
only to those rights which were not felt to exist as a process of
natural right, but which were created solely by the Constitution.
These might refer to rights such as voting in federal elections and
of interstate travel, which would clearly not exist except by virtue
of the existence of a_federal government and which could not be
said to be “natural rights”.[59] This paradoxically meant that the
rights which most persons would acceFt_ as_the most important—
those flowing from concepts of natural justice—were devalued at
the expense of more technical rights. Thus when individuals were
charged with having deprived black citizens of their right to free-
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dom of assembly and to keep and bear arms, by violently breaking

up a peaceable assembly of black citizens, the Supreme Court in

United States V. Cruikshank [60] held that no indictment could be

properly brought since the right "“of bearing arms for a lawful

purpose” is "not a right granted by the Constitution. Neither is it
In any manner dependent upon that instrument for its existence.”

Nor, In the view of the Court, was the right to peacefully assemble

a right protected by the Fourteenth Amendment: '“.116 right of the

Beople Eeaceably_ to assemble for lawful purposes existed long

efore the adoption of the Constitution of the United States. In

fact, it is and has always been one of the attributes of citizenship

under a free government. ... It was not, therefore, a right granted

to the people by the Constitution.” Thus the very importance of the

rights protected by the First and Second Amendment was used as

the basis for the ar%ument that they did not apply to the states

under the Fourteenth Amendment. In later opinions, chiefly Press-

er V. Illinois[61] and Miller V. Texas,[62] the Supreme Court ad-
hered to the view. Cruikshank has clearly been superseded by
twentieth century opinions which hold that portions of the Bill of
Rights—and in particular the right to assembly with which Cruik—
shank dealt in addition to the Second Amendment—are binding

upon the state governments. Given the legislative history of the

Civil Rights Acts and the Fourteenth Amendment, and the more

expanded views of incorporation which have become accepted in

our own centurg, it is clear that the right to keep and bear arms

was meant to be and should be protected under the civil rights

statutes and the Fourteenth Amendment against infringement by

officials acting under color of state law.

Within our own century, the only occasion upon which the
Second Amendment has reached the Supreme Court came in
United States V. Miller.[63] There, a prosecution for carrying a
sawed off shotgun was dismissed before trial on Second Amend-
ment grounds. In doing so, the court took no evidence as to the
nature of the firearm or indeed any other factual matter. The
Supreme Court reversed on procedural grounds, holding that the
trial court could not take judicial notice of the relationship be-
tween a firearm and the Second Amendment, but must receive
some manner of evidence. It did not formulate a test nor statp
precisely what relationship might be required. The court’s sta.«-
ment that the amendment was adopted "to assure the continuation
and render possible the effectiveness of such [militia] forces” and
"must be interpreted and applied with that end in view”, when
combined with the court's statement that all constitutional sources
"show plainly enough that the militia comprised ail males phys-
ically capable of acting in concert for the common defense.'. . .
these men were expected to appear bearing arms supplied by them-
selves and of the kind in common use at the time,” [64]D sug?ests
that at the very least private ownership by a person capable of self
defense and using an ordinary privately owned firearm must be
R/Irotected by the Second Amendment. What the Court did not do in

iller is even more striking: It did not suggest that the lower court
take evidence on whether Miller belonged to the National Guard or
a similar group. The hearing was to be on the nature of the
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firearm, not on the nature of its use: nor is there a single sugges-
tion that National Guard status is relevant to the case.

The Second Amendment right to keep and bear arms therefore,
is a right of the individual citizen to privately possess and carry in
a_peaceful manner firearms and similar arms. Such an "individual
rights” interpretation is in full accord with the history of the right
to keep and bear arms, as previously discussed. It is moreover in
accord with contemporaneous statements and formulations of the
right by such founders of this nation as Thomas Jefferson and
Samuel Adams, and accurately reflects the majority of the propos-
als which led up to the Bill of Rights itself. A number of state
constitutions, adopted Brior to or contemporaneously with the fed-
eral Constitution and Bill of Rights, similarly provided for a right
of the people to keep and bear arms. If in fact this language creates
a right protecting the states only, there might be a reason for it to
be inserted in the federal Constitution but no reason for it to be
inserted in state constitutions. State bills of rights necessarily pro-
tect only against action by the state, and by definition a state
cannot infringe its own rights; to attempt to protect a right belong-
ing to the state by inserting it in a limitation of the state's own
powers would create an absurdity. The fact tha. the contemporar-
les of the framers did insert these words into seve.*1 ..cate constitu-
tions would indicate clearly that they viewed the right as belonging
to the individual citizen, thereby making it a right which could be
infringed either by state or federal government and which must be
protected against infringement by both. _ _

Finally, the individual rights interpretation gives full meaning to
the words chosen by the first Congress to reflect the right to keep
and bear arms. The framers of the Bill of Rights consistently used
the words “right of the people” to reflect individual rights—as
when these words were used to recognize the "riglht of the people”
to peaceably assemble, and the “right of the people” against unrea-
sonable searches and seizures. They distinguished between the
rights of the people and of the state In the Tenth Amendment. As
discussed earlier, the “militia” itself referred to a concept of a
universally armed people, not to any specifically organized unit.
When the framers referred to the equivalent of our National
Guard, they uniformly used the term "select militia” and distin-
guished this from "militia”. Indeed, the debates over the Constitu-
tion constantly referred to organized militia units as a threat to
freedom comparable to that of a standing army, and stressed that
such_or?anlzed units did not constitute, and indeed were philo-
sophically opposed to, the concept of a militia.

hat the National Guard is not the “Militia” referred to in_the
second amendment is even clearer today. Congress has organized
the National Guard under its power to Iraise and support armies”
and not its power to “Provide for orga'irinarming and disciplin-
ing the_Militia”.[65] This Congress chcv; to do in_the interests of
organlzmgi]reser_ve military units which were not limited in de_?_lt_)y-
ment by the strictures of our power over the constitutional militia,
which can be called forth only “to execute the laws of the Union,
suppress insurrections mid repel invasions.” The modem National
Guard was specifically intended to avoid status as the constitution-
al militia, a distinction recognized by 10 U.S.C. 8311(a).
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The conclusion is thus inescapable that the history, concept, and
wording of the second amendment to the Constitution of the
United States, as well as its |nter||oretat|on by every major com-
mentator and court in the first half-century after its ratification,
indicates that what is protected is an individual right of a prrvate
citizen to own and carry firearms in a peaceful manner.
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Appendix

case LAW

The United States Supreme Court has only three times com-
mented upon the meaning of the second amendment to our consti-
tution. The first comment, in Dred Scott, indicated strongly that
the right to keep and bear arms was an individual right; the Court
noted that, were it to hold free blacks to be entitled to equality of
citizenship, they would be entitled to keep and carry arm® wherev-
er they went. The second, in miller, indicated that a court cannot
take judicial notice that a short-barrelled shotgun is covered by the
second amendment—but the Court did not indicate that National
Guard status is in any way required for protection by that amend-
ment, and indeed defined “militia" to include all citizens able to
bear arms. The third, a footnote in Lewis V. United States, indicat-
ed only that “these legislative restrictions on the use of fire-
arms"—a ban on possession by felons—were permissable. But since
felons may constitutionally be deprived of many of the rights of
citizens, including that of voting, this dicta reveals little. These
three comments constitute all significant explanations of the scoge
of the second amendment advanced by our Supreme Court. The
case of Adam V. Williams has been cited as contrary to the princi-
ple that the second amendment is an individual right. In fact, that
reading of the opinion comas only in Justice Douglas’s dissent from
the majority ruling of the Court. o

The appendix which follows represents a listing of twenty-one
American decisions, spanning the period from 1822 to 1981, which
have analysed right to keep and bear arms provisions in the light
of statutes ranging from complete bans on handgun sales to bans
on carrh/mg of weapons to regulation of carrying b permlt_s?gs-
tems. Those decisions not only explained the nature of such a right,
but also struck down legislative restrictions as violative of it, are
designated by asterisks.

20th century caset

1 *State V. Blocker, 291 Or. 255, P.2d (1981).
~“The statute ks written as a total proscription of the mere posses-
sion of certain weapons, and that mere possession, insofar as a billy
is concerned, is constitutionally protected.”

“In these circumstances, we conclude that it is proper for us to
consider defendant's ‘overbreadth’ attack to mean that the statute
swept so broadly as to infringe rights that it could not reach, which
in this setting means the right to possess arms guaranteed by

*2 . eState V. Kessler, 289 Or. 359, 614 P.2d 94, at 95, at 98 (1980).

“We are not unmindful that there is current controversy over
the wisdom rf a right to bear arms, and that the original motiva-
tions for such a provision might not seem compelling If debated as

(14)
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a new issue. Our task, however, in construing a constitutional
provision is to respect the principles given the status of constitu-
tional guarantees and limitations by the drafters; it is not to aban-
don these principles when this fits the needs of the moment.”

"Therefore, the term ‘arms' as used by the drafters of the consti-
tutions probably was intended to include those weapons used by
settlers fr< both personal and military defense. The term ‘arms'
was not limited to firearms, but included several handcarried
weapons commonly used for defense. The term ‘arms' would not
have included cannon or other heavy ordnance not kept by militia-
men or private citizens."

3. Motley v. Kellogg, 409 N.E.2d 1207, at 1210 (Ind. App. 1980)
(motion to transfer denied 1-27-1981). ) )
~“IN]Jot making applications available at the chiefs office effec-
tively denied members of the community the opportunity to obtain
a gun permit and bear arms for their self-defense.”

4. Schubert v. DeBard, 398 N.E.2d 1339, at 1341 (Ind. App. 1980)
(motiou to transfer denied 8-28-1980). ) .

"We think it clear that our constitution provides our citizenry
the right to bear arms for their self-defense.”

5 Taylor v. McNeal, 523 SW.2d 148, at 150 (Mo. App. 1975).

"The pistols in question are not contraband. * * > Under Art. |,
§23, Mo. Const. 1945, V.AM.S,, every citizen has the right to kee
and bear arms in defense of his home, person and property, wit
the limitation that this section shall not justify the wearing of
concealed arms."

6. *City of Lakewood V. Pillow, 180 Colo. 20, 501 P.2d 744, at 745
(en banc 1972). - _ )

"As an example, we note that tliis ordinance would pro! >it
gunsmiths, pawnbrokers and sporting goods stores from carrymg
on a substantial part of their business. Also, the ordinance appears
to prohibit individuals from transporting guns to and from such
places of business. Furthermore, it makes it unlawful for a person
to possess a firearm in a vehicle or in a place of business for the
purpose of self-defense. Several of these activities are constitution-
ally protected. Colo. Const, art. Il, §13.”

. *City of Las Vegas V. Moberg, 82 N.M. 626, 485 P.2d 737, at 738
(N.M. App. 1971). )
~ “Itis our OFInIOI’] that an ordinance may not deny the people the
institutionally guaranteed right to bear arms, and to that extent
the ordinance under consideration is void."

8. State v. Nickerson, 126 Mt. 157, 247 P.2d 188, at 192 (1952).

“The law of this jurisdiction accords to the defendant the right to
keep and bear arms and to use same in defense of his own home,
his person and property.”

9. People V. Liss, 406 111 419, 94 N.E. 2d 320, at 323 gl950).

“The second amendment to the constitution of the United States
provides the right of the people to keep and bear arms shall not be
Infringed. This, of course, does not prevent the enactment of a law
against carrying concealed weapons, but it does indicate it should
be kept in mind, in the construction of a statute of such character,
that it is aimed at persons of criminal instincts, and for the preven-
tlonDof tycrlme, and not against use in the protection of person or
proDerty.”
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10. People V. Nakamura, 99 Colo. 262, at 264, 62 P.2d 246 fen

banc 1936). _ )
“It is equally clear that the act wholly disarms aliens for all
purposes. The state . .. cannot disarm any class of persons or

deprive them of the right guaranteed under section 13, article Il of
the Constitution, to bear arms in defense of home, person and
property. The guaranty thus extended is meaningless if any person
Is denied the right to posses arms for such protection."”

11. "Glasscock V. City of Chattanooga, 157 Tenn. 518, at 520, 11

SW. 2d 678 (1928).
_ “There is no qualifications of the prohibition against_the carry-
ing of a pistol in the city ordinance before us but it is made
unlawful 'to carry on or about the person any pistol,” that is, any
sort of pistol in any sort of manner. *** [W]e must accordingly hold
the Ip(riovision of this ordinance as to the carrying of a pistol
invalid.”

12. epeople V. Zerillo, 219 Mich. 635, 189 N.W. 927, at 928 §1922).

“The provision in the Constitution granting the right to all per-
sons to bear arms is a limitation upon the power of the Legislature
to enact any law to the contrary. The exercise of a right_guaran-
t%ed_b / the Constitution cannot be made subject to the will of the
sheriff.

13, rstate V. Kemer, 181 N.C. 574, 107 S.E. 222, at 224 (1921).

"We are of the opinion, however, that ‘pistol’ ex vi termini Is
Broperly included within the word ‘arms,’ and that the right to

ear such arms cannot be infringed. The historical use of pistols as
‘arms’ of offense and defense i3 beyond controversy.”

"The maintenance of the right to bear arms is a most essential
one to every free people and should not be whittled down by
technical constructions.’

14. rstate V. Rosenthal, 75 VT. 295, 55 A. 610, at 611 (1903).

"The people of the state have a rlght to bear arms for the
defense of themselves and the state. "* '116 result is that Ordi-
nance No. 10, so far as it relates to the carrying of a pistol, is
inconsistent with and repugnant to the Constitution and the laws
of the state, and it is therefore to that extent, void."

15. “In re Brickey, 8 Ida. 597, at 598-99, 70 p. 609 (1902).

“Tie second amendment to the federal constitution is in the
following Ian%ua?e: ‘A well-regulated militia, being necessarg to
the security of a free state, the right of the people to keep and bear
arms, shall not be infringed.” The language of section 11, article |
of the constitution of Idaho, is as follows: ‘The people have the
right to bear arms for their security and defense, but the legisla-
ture shall regulate the exercise of this right by law.” Under these
constitutional provisions, the legislature has no power to prohibit a
citizen from bearing arms in any portion of the state of Idaho,
wnether”\mthm or without the corporate limits of cities, towns, and
villages.

19th century cases

(181768.)*Wilson v. state, 33 Ark. 557, at 560, 34 Am. Rep. 52, at ™4
“If'c_owardly and dishonorable men_sometimes shoot unarmed
men with army pistols or guns, the evil must be prevented by the
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penitentiary and gallows, and not by a general deprivation of con-
stitutional privilege.”

17. *Jennings v. State, 5 Tex. Crim. App. 298, at 300-01 (1878).

“We believe that portion of the act which provides that, in case
of conviction, the defendant shall forfeit to the county the weapon
or weapons so found on or about his person is not within the scope
of legislative authority. * * * One of his most sacred rights is that
of having arms for bis own defence and that of the State his
right is one of the surest safeguards of liberty and self-pre.,--;va-
tion.”

18. *Andrews V. State, 50 Tenn. 165, 8 Am. Reﬂ. 8 at 17 (1871).

“The passage from Story shows clearly that this right was in-
tended, as we have maintained in this opinion, and was guaranteed
to and. to be exercised and enjoyed by the citizen as such, and not
by him as a soldier, or in defense solelv of his political rights.”

19. «Nunn v. State, 1 Ga. (1 Kel.) 243, at 251 (I1846). o

“ The right of the people to bear arms shall not be infringed.’
The right of the whole people, old and young, men, women and
boys, and not mil iamdP/, to keep and bear arms of every descrip-
tion, and not such merely as are used by the militia, shall not be
infringed, curtailed, or broken in upon, in the smallest degree; and
all this for the important end to be attained: the rearing up and
quali mg a well-regulated militia, so vitally necessary to the secu-
rltg of a Tree State.”

0. Simpson V. State, 13 Tenn. 356, at 359-60 (1833).

“But suppose it to be assumed on any gl‘r|(_)und, that our ancestors
adopted and brought over with them this English statute, [the
statute of Northampton,] cr portion of the common law, our consti-
tution has completely abrogated it; it says, ‘that the freemen of this
State have a right to keep and bear arms for their common de-
fence." Article 1% sec. 26. * * * By this clause of the constitution,
an express power is given and secured to all the free citizens of the
State to keep and bear arms for their defence, without tmy qualifi-
cation whatever as to their kind or nature; and it is conceived, that
it would be going much too far, to imﬁair by construction or
abridgement a constitutional privilege, which is sc declared; nei-
ther, after so solumn an instrument hath said the people may
carry arms, can we be permitted to impute to the acts thus li-
censed, such a necessarily consequent operation as terror to the
oeople to be incurred thereby; we must attribute to the framers of
a, the absence of such a view.”

21 Bliss v. Commonwealth, 12 Ky. (2 Litt.) 90, at 92, and 93, 13
Am. llec. 251 (1822).

_ "For, in principle, there is no difference between a law prohibit-
ing the wearing concealed arms, and a law forbidding the wearing
such as are exposed; and if the former be unconstitutional, the
latter must be so likewise.”

_"But it should not be forgotten, that it is not only a part of the
right that is secured by the constitution; it is the right entire and
complete, as it existed at thf adoption of the constitution; and if
any portion of that right be impaired, immaterial how small the
part may be, and immaterial the order of time at which it be done,
it is equally forbidden by the constitution.”
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The following represents a list of twelve scholarly articles which
have dealt with the subject of the right to keep and bear arms as
reflected in the second amendment to the Constitution of the
United States. The scholars who have undertaken this research
range from professors of law, history and philosophy to a United
States Senator. All have concluded that the second amendment is
an individual right protecting American citizens in their peaceful
use of firearms.
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Enforcement of Federal Firearms Laws From the
Perspective of the Second Amendment

_Federal involvement in firearms possession and transfer was not
significant prior to 1934, when the National Firearms Act was
adopted. The National Firearms Act as adopted covered only fully
automatic weapons (machine giuns and submachine guns) and rifles
and shotguns whose barrel length or overall length fell below
certain limits. Since the Act was adopted under the revenue power,
sale of these firearms was not made subject to a ban or permit
system. Instead, each transfer was made subject to a $200 excise
tax, which must be tpaid_ prior to transfer; the identification of the
parties to the transfer indirectly accomplished a registration pur-
pose. )

The 1934 Act was followed by the Federal Firearms Act of 1938,
which placed some limitations upon sale of ordinary firearms. Per-
sons engaged in the business of selling those firearms in interstate
commerce were required to obtain a Federal Firearms License, at
an annual cost of $1, and to maintain records of the name and
address of persons to whom they sold firearms. Sales to persons
convicted of violent felonies were prohibited, as were interstate
shipments to persons who lacked the permit required by the law of
their state.

Thirty years after adoption of the Federal Firearms Act, the Gun
Control” Act of 1968 worked a major revision of federal law. The
Gun Control Act was actually a composite of two statutes. The first
of these, adopted as portions of the Omnibus Crime and Safe
Streets Act, imposed limitations upon imported firearms, expanded
the requirement of dealer licensing to cove, anyone “engaged in
the business of dealing” in firearms, whether in interstate or local
commerce, and expanded the recordkeeping obligations for dealers.
It also imposed a variety of direct limitations upon sales of hand-
guns. No transfers were to be permitted between residents of differ-
ent states (unless the recipient was a federally licensed dealer),
even where the transfer was by gift rather than sale and even
where the recipient was subject to no state law which could have
been evaded. The category of persons to whom dealers could not
sell was expanded to cover persons convicted of any felony (other
than certain business-related felonies such as antitrust violations),
persons subject to a mental commK jaent order or finding of mental
Incompetence, persons who were users of marijuana and other
drugs, and a number of other categories. Another title of the Act
defined persons who were banned from possessing firearms. Para-
doxically, these classes were not identical with the list of classes
prohibited from purchasing or receiving firearms.

The Omnibus Crime and Safe Streets Act was passed on June 5
1968, and set to take effect in December of that year. Barely two
weeks after its passage, Senator Robert F. Kennedy was assassinat-
ed while campaigning for the presidency. Less them a week after
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his death, the second bill which would form part of the Gun Con-
trol Act of 1968 was introduced in the House. It was reported out of
Judiciary ten days later, out of Rules Committee two weeks after
that, and was on the floor barely a month after its introduction.
The second bill worked a variety of changes upon the original Gun
Control Act. Most significantly, it extended to rifles and shotguns
the controls which had been imposed solely on handguns, extended
the class of persons prohibited from possessing firearms to include
those who were users of marijuana and certain other drugs, ex-
panded judicial review of dealer license revocations by mandating a
de novo hearln_? once an appeal vas taken, and permitted inter-
state sales of rifles and shotﬁxms only where the parties resided in
contiguous states, both of which had enacted legislation permitting
such sales. Similar legislation was passed by the Senate and a
conference of the Houses produced a bill which was essentially a
modification of the House statute. This became law before the
Omnibus Crime Control and Safe Streets Act, and was therefore
set for the same effective date.

Enforcement of the 1968 Act was delegated to the Department of
the Treasury, which had been responsible for enforcing the earlier
gun legislation. This responsibility wa* in turn given to the Alcohol
and Tobacco Tax Division of the Internal Revenue Service. This
division had traditionally devoted itself to the fpursuit of illegal
producers of alcohol; at the time of enactment of the Gun Control
Act, only 8.3 percent of its arrests were for firearms violations.
Following enactment of the Gun Control Act t. 0 Alcohol and To-
bacco Tax Division was retitled the Alcohol, Tobacco and Firearms
Division of the ERS. By July, 1972 it had nearly doubled in size and
became a complete Treasury bureau under the name of Bureau of
Alcohol, Tobacco and Firearms.

The mid-1970's saw rapid increases in sugar prices, and these in
turn drove the bulk of the “moonshiners™ out of business. Over
15,000 illegal distilleries had been raided in 1956; but hv 1976 this
had fallen to a mere 609. The BATF thus began to devote the bulk
of its efforts to the area of firearms law enforcement.

Complaints regarding the techniques used by the Bureau in an
effort to generate firearm cases led to hearings before the Subcom-
mittee on Treasury, Post Office, and General Appropriations of the
Senate Appropriations Committee in July 1979 and April 1980, and
before the Subcommittee on the Constitution of the Senate Judici-
ary Committee in_October 1980. At these hearings evidence was
received from rarious citizens who had been charged by BATF,
from experts who had studied the BATF, and from officials of the
Bureau Itself. o
~Based upon these hearings it is a?farent that enforcement tac-
tics made possible by current federal* firearms laws are constitu-
tionally, legally, and practically repiehensible. Although Congress
adopted the Gun Control Act with the primary object of limiting
access of felons and high-risk groups to firearms, the overbreadth
of the law has led to negl'>at of precisely this area oi -enforcement.
For example the Subcomm.vee on the Constitution received corre-
spondence from two memb rs of the Illinois Judiciary, dattd in
1980, indicating that they had been torally unable to persuade
BATF to accept cases against felons who were in possession of



21

firearms including sawed-off shotguns. The Bureau’s own figures
demonstrate that in recent years the percentage of its arrests
devoted to felons in possession and persons knowingly selling to
them have dropped from 14 percent down to 10 percent of their
firearms cas”. To be sure, genuine criminals are sometimes pros-
ecuted under other sections of the law. Yet, subsequent to these
hearmlgs, BATF stated that 55 percent of its gun law prosecutions
overall” involve persons with no record of a feloty conviction, and a
third involve citizens with noOPrior police contact at all. o

The Subcommittee received evidence that BATF has primarily
devoted its firearms enforcement efforts to the apprehension, upon
technical malum prohibitum charges, of individuals who lack all
criminal intent and knowledge. Agents anxious to generate an
impressive arrest and gun confiscation quota have repeatedly en-
t’ced gun collectors into making a small number of sales—often as
few as four—from their personal collections. Although each of the
sales was completely legal under state and federal law, the agents
then charged the collector with having “engaged in the business”
of dealing in guns without the required license. Since existing law
permits a felony conviction upon these charges even where the
Individual has no criminal knowledge or intent numerous collec-
tors have been ruined by a felony record carrying a potential
sentence of five years in federal prison. Even in cases where the
collectors secured acquittal, or grand juries failed to indict, or

rosecutors refused to file criminal charges, agents of the Bureau
ave generally confiscated the entire collection of the potential
defendant upon the ground that he intended to use it in that
violation of the law. In several cases, the agents have refused to
return the collection even after acquittal by jury.

The defendant, under existing law is not entitled to an award of
attorney’s fees, therefore, should he secure return of his collection,
an individual who has already spent thousands of dollars establish-
ing his innocence of the criminal charges is required to spend
thousands more to civilly prove his innocence of the same acts,
without hope of securing any redress. This, of course, has given the
enforcing agency enormous bargaining pcwer in refusing to return
confiscated firearms. Evidence received by the Subcommittee on
the Constitution demonstrr*d that Bureau agents have tended to
concentrate upon collector’s items rather than “criminal Street
guns”. One witness appearing before the Subcommittee related the
confiscation of a shotgun valued at $7,000. Even the Bureau's own
valuations indicate that the value of firearms confiscated by their
agents is over twice the value which the Bureau has claimed is
typical of “street guns” used in crime. In recent months, the aver-
age value has increased rather than decreased, indicating that the
reforms announced by the Bureau have not in fact redirected their
agents away from collector’ items and toward guns used in crime.

The Subcommittee on the Constitution has also obtained evi-
dence of a variety of other misdirected conduct by agents and
supervisors of the Bureau. In several cases, the Bureau has sought
conviction for sup%posed technical violations based upon policies and
interpretations of law which the Bureau had not published in the
Federal Register, ? required by 5 U.S.C. 8§552. For instance, begin-
ning in 1975, Bureau officials apparently reached a judgment that
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a dealer who sells to a legitimate purchaser may nonetheless be
subject to prosecution or license revocation if he knows that that
individual Intends to transfer the firearm to a nonresident or other
ungualified purchaser. This position was never published in the
Federal Register and is indeed ontrary to indications which
Bureau officials had given Congress, that such sales were not in
violation of existing law. Moreover, BATF had informed dealers
that an adult purchaser could legally buy for a minor, barred by
his age from purchasing a gun on his own. BATF made no effort to
suggest that this was applicable or’y where the barrier was one of
age. Rather than informing the dealers of this distinction, Bureau
agents set out to produce mass arrests upon these “straw man”
sale charges, sending out undercover agents to entice dealers into
transfers of this type. The first major use of these charges, in
South Carolina in 1975, led to 37 dealers being driven from busi-
ness, many convicted on felony charges. When one of the judges
informed Bureau officials that he felt dealers had not been fairly
treated and given information of the policies they were expected to
follow, and refused to permit further prosecutions until they were
informed, Bureau officials were careful to inform only the dealers
in that one state and even then complained in internal memoranda
that this was interfering with the creation of the cases. When
BATF was later requested to place a warning to dealers on the
front of the Form 4473, which each dealer executes when a sale is
made, it instead chose to place the warning in fine print upon the
back of the form, thus further concealing it from the dealer’s sight.

The Constitution Subcommittee also received evidence that the
Bureau has formulated a requirement, of which dealers were not
informed that requires a dealer to keeE official records of sales
even from his private collection. BATF has gone farther than
merely failing to publish this requirement. At one point, even as it
was prosecuting a dealer on this charge (admitting that he had no
criminal intent), the Director of the Bureau wrote Senator S. I.
Hzglqkawa to indicate that there was no such legal requirement
and it was completely lawful for a dealer to sell from his collection
without recording it. Since that date, the Director of the Bureau
has stated that that is not the Bureau’s position and that such
sales are completely illegal; after making that statement, however,
he was quoted in an interview for a magazine read primarily by
licensed firearms dealers as stating that such sales were in fact
legal and permitted by the Bureau. In these and similar areas, the
Bureau has violated not only the dictates of common sense, but of 5
U.S.C. 8552, which was intended to prevent “secret lawmaking” by
administrative bodies.

These practices, amlply documented in hearings before this Sub-
committee, leave little doubt that the Bureau has disregarded
gitgrt']ts guaranteed by the constitution and laws of the United

ates.

It has trampled upon the second amendment by chilling exercise
of the right to keep and bear arms by law-abiding citizens.

It has offended the fourth amendment by unreasonably search-
ing and seizing private property.
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It has ignored the Fifth Amendment by taking private property
without just compensation and by entrapping honest citizens with-
out regard for their right to due process of law.

The rebuttal presented to the Subcommittee by the Bureau was
utterly unconvincing. Richard Davis, sgeaking on behalf of the
Treasury Department, asserted vaguely that the Bureau's priorities
were aimed at prosecuting willful violators, particularly felons ille-
gglly in possession, and at confiscating only guns actually likely to

used in crime. He also asserted that the Bureau has recently
made great strides toward achieving these priorities. No documen-
tation was offered for either of these assertions. In hearings before
BATF’s Appropriations Subcommittee, however, expert evidence
was submitted establishing that approximately 75 percent of BATF
gun prosecutions were aimed at ordinary citizens who had neither
criminal intent nor knowledge, but were enticed by agents into
unknowing technical violations. (In one case, in fact, the individual
was being prosecuted for an act which the Bureau's acting director
had stated was ﬁerfectly lawful.) In those hearings, moreover,
BATF conceded that in fact (1) only 9.8 percent of their Firearm
ar jsts were brought on felons in illicit possession charges; (2) the
average value of guns seized was Sl 16, whereas BATF had claimed
that “crime guns” were priced at less than half that figure; (3) in
the months following the announcement of their new “priorities”,
the percentage of gun prosecutions aimed at feloDS had in fact
fallen by a third, and the value of confiscated guns had risen. All
this indicates that the Bureau’s vague claims, both of focus upon
gun-using criminals and of recent reforms, are empty words.

In light of this evidence, reform of federal firearm laws is neces-
sary to protect the most vital rights of American citizens. Such
legislation is embodied in S. 1030. That legislation would require
proof of a willful violation as an element of a federal gun prosecu-
tion, forcin(I; enforcing agencies to ignore the easier technical cases
and aim solely at the intentional breaches. It would restrict confis-
cation of firearms to those actually used in an r-,7ense, and require
their return should the owner be acquitted of the charges. By
providing for award of attorney's fees In confiscation cases, or in
other cases if the judge finds charges were brought without just
basis or from improper motives, this proposal would be largely self-
enforcmP. S. 1030 would enhance vital protection of constitutional
and civil liberties of those Americans who choose to exercise their
Second Amendment right to keep and bear arms.

396-987 0 -83 -3



OTHER VIEWS OF THE SECOND AMENDMENT

Does the Second Amendment Mean What It Says?

by DAVID J. STEINBERG
Executive Director

National Councilfjr a Responsible Firearms Policy

"A well-regulated militia being
necessary to the security of a

free state,

the right of the

people to keep and bear arms

shall not be

- Second Amendment,

The “right of the people to keep
and bear arms” is Part of the Bill of
Righu. It stands alongside (he First
Amendment's rights of freedom of
speech, press, religion, and assembly.

Ippo.nents of strict or anx regulation
of private possession of firearms re*
Fard_ the Second Amendment as no
ess important than the Pint, indeed as
a defense against a tyrannical govern-
ment that would deprive the people of
the basic rights for which a revolution
wai oughtand an independent nation
founded. Regardless of the degree of
gun control any of us may prefer, itis
essential that the meaning and intent
of the Second Amendment be clearly
untderstood, and its mandate cat. d
out.

100 Yean of Court Decisions

infringed."

the U.S.

SuPreme Court's first decision in this
field was in 187S in United States v.
Cruikshank. Here the Court found
that the right .a keep and bear arms
was not a right granted by the Consti-
tution. was not dependent on the Con-
stitution for its existence, was pro-
tected only against infringement by the
federal government, and inany case its
application to personal righu was only
in the context of the freedom of the

Although a lively debate has states to have their own militias. Tha.
raged over ﬁwe %urposa of the Second is. the right of the individual to have
Amendment, the nation's courts— firearms was given constitutional pro-

federal and state alike—have been in
basic agreement on this subje< t for as
Iong as judicial {udgments have been
made on contentions that the Second
Amendment establishes a personal
right to have firearms, free from gov-
ernment regulation. Such decisions ﬁo
back more than 100 years. The

tection only to the extent that the right
of the particular individual to have a
gun was essential to the ability of the
state to have an effective milifia.

_ The significance of this relation-
Sh_IP of (he individual to (he or%anlzed
militia is better understood, when one
recalls the nature of the armed forces

Constitution

with permission, from Sngage/Social Action
a periodical of the Board of Church and
zrcli, . D.C«

Reoroduced,
*N\ay 1977),
Society



(i.e.. the land forces) in the cirly years
of the nation's history.

Bone and Muscle of the Infantry
There was no national standin

army at the time the Second Amend-

ment became law (1791) and there
would be none of any*onsequencc for
over 100 years. The State militias were
the bone and muscle of the nation's in-
fantry both during and after the Revo-
lution. Fear of a national standmg
army with an% real strength permeate

attention to the military powers of the
national government and the various
state governments. The basic Consti-
tution, in Article I. Section 8. empow-
ered Congress to provide for “callin

forth the militia to execute the laws o

the union, suppress insurrections, and
repel invasions," and for “organizing,
arming, and disciplining the militia.
The state militias were by no means re-
([;.arded as the sole instrument of na-
ional defense. They were, however
regarded, not only as a vital nationa
resource, but as the sole defense of the
slates against national encroachment.

At that time, and for about
another hundred years, the firearms
used in the state militias were mostly
those broug_ht into such service by tbe
citizen soldiers themselves. If these
men didn't have guns, the militias
could hardly be effective. Thus, the
"right of thé pcopie to keep and bear
arms" was essential to the V|ab|I_|tK of
the "well-regulated militia." which in
iurn was “ necessary to'the security ofa
free state." _

Those who interpret the Second
Amendment as providing only for a
state's right to have a militia see onl
half the picture, omitting the Amend-
ment's implication that private pos-
session of guns. is basic to the existence
of such militias (at the time the
Amendment was adopted and fot
many years thereafte/rE. Those who
interprét the Second Amendment as
providing or protecting the individ-
ual's personal right to have firearms
see only the other half of the picture.
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omitting the component that the indi-
vidual's right to have a ﬁun must_be
shown to b~essential to the formation
of an effective militia. )

If. as now and indeed ever since
Congress in 1903 established state
militias known as the National Guard,
the arms used by the slate militias are
ent|reIK provided bY the government,
the right of the people to keep and bear
arms appears to lose whatever mean-
ing it once had as an indjvidual right
protected by the Constitution. The
1903 act also provided for a reserve
militia consisting of all able-bodied
men between 183ar.d 4? who were not
members of the organized militia. But
no firearms were issued to them in this
reserve status. Nor are reservists ex-
pected or required to have and bring
their own.

Title 10, Section 311

Many opponents of gun control
make much, in fact too much, of Title
10. Section 311 of the United State.*



Code in (heir attempt to prove that the
militia is not limited to the National
Guard—namely, that there isan “un-
organized militia* and that under the
Second Amendment every member of
it has a constitutional right to have
firearms. Title 10, Section 311, states
that “the militia of (he United States
consists of all able-bodied males at
least 17 yean ofage and ... under 45
years of age who are, or who have
made a declaration of intention to be-
come, citizens of_&he United States.'
Those who cite that regulation in

the debate on gun control interpret it
to mean that every such person, In fact
every adult citizen, has a Second
Ameéndment right to a (t;un to protect
himself or herselfagainst violent harm
to themselves, their families and their
communities. The police, they con-
tend, are not always available. When
widespread violence occurs, the Na-
tional Guard and other military forces
may be preoccupied elsewhere. In this
light, the National Rifle Association
sees the armed citizen as “a Rotentlal
community stabilizer' whether as a
civilian member of an organized posse
or simply as.a member of the “unor-
anized militia." In some renditions of
e right to keep and bear arms, the
armed citizen is seen as “a vital last
line of defense against crime, federal

tyranny, and foreign invasion"—the
people’s “ultimate check against
abuses by their government* in-

cluding abuse of power by a militia.

“Well Regulated" Militia

~Whatever the merits of such
notions about personal and national
security (the}/.* are, to say the least
highly "questionable in this day and
age), it 1s important to note that the
only kind of militia the Second
Amendment expressly regards as con-
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sistent with security is a “well-regu-
lated" militia. One m |%/ rationally and
reasonably conclude that this applies
both to an organized militia and an
unorganized one, Otherwise, an armed
citizenry consistingof men and women
using guns for ﬁresumed high pur[)ose
according to (neir respective dictates
of personal whim and political fancy is
the stufffrom which anarchy could re-
sult, and in turn the tyranny against
which thedpnvate possession of guns
is suprﬂose to protect Americans.
eright to keepand bcararmsfa
term that connotes a military purpose)
stems from ghe English common law
right of self-defense. However, the
Possessmn of gunsin (he mother coun-
ry of the common law was never an
absolute right. Various conditions
were imposed. Britain today has one of
the strictest gun laws in the world.
There is nothing absolute about
the freedoms inour own Bill of Rights.
Freedom of speech is not freedom to
shout “fire" in a crowded theater.
Freedom of religion is not freedom to
have multiple spouses, or sacrifice a
lamb in the locs| park, as religiously
sanctioned practices. Similarly, what-
ever right the Second Améndment
protects regarding the private ?os-
session of guns, for whatever defini-
tion of “militia," is not an ahsolute
[I%ht. It must serve the overall public
interest, including (from the preamble
of the US Constitution), the need to
“insure domestic tranquility, provide
for the common defense and promote
the general welfare," Whatever nPht
there is to possess firearms is no fess
important than the right of every
American, gun owners included, to
protection against the possession of
guns by persons who by any reason-
able standard lack the crucial creden-
tials for responsible gun ownership.a
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The Second Amendment to the United States

Constitution saE/s *Aveil regulated militia
belng_necessam{ 0 the securit free state,
the “right of the eoge to Iceep anu hear arms
shall not be infringed.* ~ While NRA takes the
firm stand tha Iaw ab|d|ng Amerlcans are
conshtutonallg ent|t|ed to the Ierg ownership
and use of firearms, the Second Amendment has not
prevented f|rearms regulation on natmnal and
state, levels. Also,” the few federal c%urt
decisions involving the Second Amendment have
I,ar%ely iven the Amendmept a collective, militia
intérpretation and have |imited the application
of the Amendment to the Federal Government.

—Natjonal Rifle Association
“NRA Fact Book on Firearms
Control"
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YOU DO NOT HAVE A CONSTITUTIONAL SIGHT TO OMN A HANDGUN.

The Second Amendment to the U.S. Constitution states!
*A well-cegulaced militia, being necessary to the security of a
free State, the right of the people to Keep and bear arras, shall
not be infringed." Seme people claim that this amendment
prohibits the federal government from interfering with their
private "right to bear arras." However, in every instance where
the Supreme Court has ruled on the Second Amendment or discussed
it in a footnote or dicta their position has been uniformly in
favor of interpreting the Second Amendment as a collective right
of the several states and not as an individual right.

While the American 'right to bear arras* developed at the
tirae of the revolution, it grew out of the duty imposed on the
early colonists to Keep arms for the defense of their isolated
and endangered communities. This duty was limited, however, hy
the colonial governments in order to prevent the use of firearms
for harmful purposes. To prevent civil disturbances the
colonial governmentts were careful to Keep arms from falling into
tAe_ "wrong hands" and passed regulations concerning the
conditions under which arms could be used.

Following the revolution the founders of the nation
lacKed confidence in the newly formed federation. Having just
waged a revolution against an oppressive colonial ruler, they
felt the need to protect their collective right to rise up and
defend themselves against the new federal government. The
founding fathers wanted to be sure than a people's militia could
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continue to exist in case the states needed to protect
themselves from abuses by the new federal government.

Records of the debates over the passage of the Second
Amendment clearly show that the intent of Congress was to
prevent the federal government from destroying the state
militias. The "right to bear arms" was a corporate right used
to insure that a balance between liberty and authority within
the union would be maintained. Personal self-protection was not
the issue. While some attempts were made to include a personal
right to have arms in the Bill of Rights, these provisions were
never adopted.

Many court decisions and virtually every leading legal
scholar and constitutional expert in the country agree that the
intent, wording and meaning of the Second Amendment in its full
context, refer only to the people's collective right to bear
arms as members of a well-regulated and authorised militia,
Moreover, no serious student of law believes that the amendmentI
prevents the reasonable regulation of firearms.  This s
evidenced by the many unchallenged laws on the books which
require licenses and permits or prohibit the carrying of
concealed weapons.

While the Second Amendment does not guarantee an
individual a right to bear arms, the rights and responsibilities
of self-protection are implicit in much of the constitution and
in the vast body of law that rules our political and social
life.  Members of the pro-handgun lobby sometimes cite common
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law co support their arguments againsr handgun control.
According to these arguments the individual has a Common Law
right to keep and bear arms for self-defense and to aefeno one's
country. It should be noted, however, that England, the country
which is the source of all U.S. Common Law, has enacted some of
the most stringent handgun control laws in the world and thus
does not feel that they are in violation of Common Law rights.

Attached to this submission are four scholarly articles
on the origins and meaning of the Second Amendment. An analysis
by the U.S. federal Courts follows immediately.

What the Courts Say

The "right to bear arms" question has been brought into
the courts many times since the Constitution was written. The
court3 have consistently ruled that the Second Amendment Hoes
not guarantee a personal right to own firearms.

Supreme Court decisions ori the "right to bear arms" have
repeatedly stated that the Second Amendment was conceived of as
a restraint on the power of the federal government over the
state militias. In U.S. v. CruicKshank. 9% U.S. 542 (1874),
the Court held that while there may be an individual right to
possess arms, it existed independently of the Second Amendment.

Subsequent decisions elaborated on the scope of the
Second Amendment's guarantee. In Presser v. Illinois. 116
U.S. 252 (1886), the Court upheld an Illinois statute forbidding
oodies of men to associate in military organizations or to drill
or parade with arms in cities or towns. The court also ruled
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that the states had the power to regulated firearms as was
necessary for the common good.

The third and least important of the Second Amendment
cases was Miller v. Texas. 153 U.S. 535 (1894), in which a
convicted murderer asserted that the state had violated his
Second and Fourth Amendment tights.  The Supreme Court
unanimously dismissed the claim saying that the Second Amendment
did not apply to the states citing, Cruickshank and other
cases.

The most frequently discussed case on the issue of the
Second Amendment is U.S. v. Hiller 307 U.S. 174, 59 S. Ct.
816, 83 L.Ed. 1206 (1939). At issue is the so-called ’ordinary
military equipment* question. Proponents of the Second
Amendment as an individual right insist that the Miller Court
was attempting to dichotomize 'militia* and 'non-militia*
weapons, the latter hbeing subject to legislative control while
the former is not. The argument then goes on to state that the
court was unaware that Miller's weapon, a sawed-off shotgun, had
in fact been used in World War |. Therefore, the argument
continues, if the Court had only been made awart of this
historical fact it would have overturned Miller's conviction and
ruled the 1934 National Firearm Act unconstitutional.

The problem with this argument is twofold. First, the
Court was not creating the ’'militia’ versus ’'non-militia’
dichotomy for the purposes of identifying individual right
versus collective right weaponn. Second, and probably more
important, the Court was probably not attempting to formulate
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a rule at all. See: Ci3es v. J.§. 131 F.2d 916 (1 CCA, 1942
cert, denied 319 U.S. 770, 63 S. Ct. 1431, 37 L.Ed. 1718 (1942).
[Hotet in the certerori denial the defendant is referred to
as Velazquez v. U.S. bis full name was Jose Cases Velazquez,
hence, this has been a source of some confusion.]

In rejecting the military character of the shotgun the
HiHei court wrote:

[n the absence of ai.y evidence tending = show
that possessionor usé of a ‘shotgun havmq a
barrel of less than eighteen inches in length"
at this time has some reasonable relatlonshlP
to the preseryation or efficiency of a vell
regulated militia. we cannot say that the
Second Amendment guarantees for the right to
ggggd)and bear such an instrument (emphasis

What we have then 13 two tiered test: first for the
weapon and second for the weapon holder.  Even assuming chat
clear convincing proof had 3hcvn that sawed-off shotguns were
not merely part of the military arsenal but in fact were
standard issue as common as K-rations and helmets and
furthermore it was. a court martial offense to be found without
it, it still would not nave done Mr. Miller a whit of good. Mr.
Miller fails miserably in the weapon holder test. He wasnot
acting in the role of the member of 'militia," much le3s a
regulated militia,* and least ofall the 'well regulateu
militia,* described by the Court and the Second Amendment.

The most that can be said for whose right emerged in
Miller is that of the state militia's and their own arsenals.
But even here common sense tell3 wus th:. mmareclear parameters
on state militia arsenals. If not,it  wouldlogically follow
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that the several states could, at will, establisn independent
nuclear strike forces. If nothing else, such a development
would certainly enliven the annual Governor's conference.

But, of course, shortly after the Miller court ruled,
the idea of a "militia/non-militia" test was put to a well
needed rest. In(a.k.a t h e Court of
Appeals not only rejected the idea that individuals were part of
the militia/non-militia weapons dichotomy but insisted that no
such dichotomy was intended: ,

we do” not feel that the Supreme Court in

case was attempting to formulate a ge
rule applicable to all cases. The rul

it laid down was adequate to dispose of
case before it and that we think was as far
the Supreme Court intended to go.

Since Miller the Supreme Court has on at least two
occasions spoken on the subject of the Second Amendment. In £*
Adams v. Williams 407 U.S. 143, 92 S. Ct. 1921, 322 Ed. 612
[1972) Justice Douglas discussing search and seizure problems

wrote:

A powerful lobby dins into the ears of
our citizenry that these gun purchases are
constitutional rights grotegted by the Second
Amendment, . which™ reads, "A well re_?ulated
Militia, belng necessary to the securily of a
free State, fthe rI?ht of the npeople to keep
and bear Arms, shall not be infringed.

There is under our decisions no reason
whx stiff state  laws qovermn% the purchase
and possession of pistols m_agl ot be enacted.
There is no reason why pisStols may not be
barred from anyone with a police  record.
There js no reason why a State may not require
a purchaser of a pistol to pass & psychiatric
test. There is no reason why ali pistols
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should not be hatred to everyone except the
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p "The leaoing _case is United States v.
MIIr307US 17459 §.ct. 316, 33 L.Ed
206, upholdlng a federal Iaw making criminal
the sh|Pment interstate commerce of a
sawed-off shotgun. The Iaw was upheld, th re
being no ewdence that a sawed-off. shotgun had
esome reasonable relationship to he
preservation or efficiency of a V|»|| red Ia ed
militia.* ItL., at 178, S.Ct. a

The Second Amendment, it was held, ‘must be
interpreted and appl|ed with the view of

malntamln% a ‘militia.
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|nta|n and'tra.n is set In
ast with Troops which the}/ vere forhidden
e the consent, of Congress. The
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Douglas and Marshall's opinion on the Second Amendment
is unequivocably clear: the Amendment is a collect:v» right of

the state.
Most recently in Lewis v. United States 445 U.S. 95

100 S. Ct. 915 _ L.Ed. . (1980) Justice Blackmun,
writing for the majority, upheld the 1968 Gun Control Act and
noted in a critical footnote:

8, These legislative res
firearm’s are ne
c

ictions o: the use
0f d
%onstltutlonally suspe
li

o based upon
riteria, nor eg
ch U t nally protecte
eriies.  ogeey n| 2, Sta
Us 172 1785 5 Yol BT,
1206 ~(1939) (he Second Amendment ‘guar antees
no right to keep and bear a firearm “that does

t,
rench upon any const
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ot have ."some reasona
re|,se,rvat|on or efficie

m*;;_ United Stat
[iber Lever Ac

The Miller standard has once again been vindicated to
be a collective right of *a well requlated militia."

Amendmfini

U.S. v. Wilbur 545 F.2d 7641 (1st 19761

In prosecution for violation of the Gun Control Act of
1968, trial court action in curtailing defense counsel's
argument on Second Amendment was proper as preventing confusion
lest jury believe that United States Constitution provided
defendants with legal defense.

Eckert mmy -Ctv- of Philadelphia 477 P.2d 610 (3rd 19731

Appellant's theory in the district court which he now
repeats is that by the Second Amendment to the United States
Constitution he is entitled to bear arms. Appellant is
completely wrong about that.

King 532 P.2d SPS (3rd 1976)
We firmly disagree with the argument that the statute
violates appellant's right to keep and bear arms. He was
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neither charged with nor convicted of keeping and bearing arms.
He va6 charg.d with and convicted of engaging without a license
in the business of dealing in firearms and of conspiring with
others so to do.

U.S. o Graves 554 F.2d 65 (3rd 19771

The courts consistently have found no conflict between
federal gun laws and the Second Amendment, narrowly construing
the latter to guarantee the right to bear arms as a member of a
militia.  Graves has not attempted to invoke the Second
Amendment as a defense in the present prosecution. Even if he
had, we would deem controlling the interpretation adopted in
Miller and the cases following it.

U.S. v. lohnson 497 P.2d 548 (4th 1974)

The statute prohibiting the transportation of a firearm
in interstate commerce after having been convicted of a felon¥
is not unconstitutional as violative of defendant's Second
Amendment right to keep and bear arms since the Second Amendment
only confers a collective right of keeping and bearing arms
which must bear a reasonable relationship to the presentation or
efficiency of a well-regulated militia.
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U.S._V..Snider i02 F.2d 645 '4th 1974)

Dissent (not in conflict with the majority view on this issue):
Although thousand of perfectly well intentioned persons

doubtless believe with all sincerity that the Second Amendment

protection of the right to bear arms is violated by the Gun Law

e.g. 16 U.S.C. Appendix (201 et seq.), such a contention would

be frivolous.

U.S. v. Johnson M i p-2d 1134 (5th 1971)

Appellant's remaining contention, that his
constitutional right to bear arms has been infringed by the Act,
misconstrues the Second Amendment. The Supreme Court dealt with
s"*h a constitutional attack directed against the National
Firearms Act of 1934 in U.S. v. Miller.

U.S. v. Williams 44f F.2d 4b (5th 1971)

Statutes proscribing offense of and penalty for\
posiassion of an unregistered firearm are not violative of the
right to bear arms as guaranteed by Second Amendment.

rtc.linight v. U.S..-5Q7,.f.2d 1034 (5th 1975)
Appeals Court wupholds lower court's rejection of

lefendant's motion for relief on the basis that the firearms
charge under which he was convicted violated his Second
Amendment rights.

396-987 0 - 83 - u
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U.S. v. rorgett_343..r.2d SOl (6th 1965)
Upholds Miller ruling regarding the National Firearms
Act as not violating the Second Amendment.

Stevens v. U.o. 44Q ?.2d 144 (6th 1971)

Constitutional right to keep and bear arms applies only
to the right of the state to maintain militia and not to
individuals' rights to bear arms. Congress had authority under
commerce clause to prohibit possession of firearms by convicted
felons, based upon congressional finding that such possession
passes threat to interstate commerce.

U-.-5._v. Dav.476 F.2d 562 (6th 19731

As to the alleged right to bear arm3, Day's claim is
meritless. There is no absolute constitutional right of an
individual to possess a firearm.

U.S.v. 3iralev. .529 F.2d. 103 (6th 197k)

Statute under which defendants were convicted of
possession of unregistered firearms did not violate defendants'
right to bear arms.

U.S. v. BaijjJLHLE*2d 1Q8 (6th 1976)

[t is clear that the Second Amendment guarantees a
collective rather than an individual right. The fact that the
defendant Warin, in common with ail adult residents and citizens
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of Ohio, is subject to enrollment in the militia of the state
confers on him no right to possess the submachine gun in
question.

U.S. v. Pruner 60S F.2d .871. f6th 1979)

Upholds Justice Douglas' concurring and dissenting
discussion on the proposition that the purchase of guns is a
constitutional right protected by the Second Amendment in Adams

Witherspoon v. U.S. 633 F.2d 1247 (6th 1980)

Appellant contended that the Second Amendment afforded
him protection from the federal firearms statutes because he was
on his own business premises. There is, of course, no such
specific proviso in the Second Amendment nor is there any
Supreme Court interpretation to that effect.

U.S. v. Lauchli 444 F.2d 1037 f7th 1971)

We reject defendant's argument that the Gun Control Act
of 1966 is violative of the Second Amendment guarantee of the
right to bear arms.

U.S.- v. McCutcheon 446 F.2d 133 f7th 1971)

Statute requiring one who makes firearm to file with
Secretary of Treasury or his delegate written application to
make and register firearm and pay any applicable tax thereon and
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statute requiring registration of such firearm by maker thereof
did not infringe Second Amendment right to keeep and beat arms.
1 _ i 1 _ *

Ig&, ?.V?'d |T;har§e< anlg(rensiter 30-20 Caliber Lever Action Car-.me
Statute prohibiting possession of firearms by previously

convicted felon does not infringe on Second Amendments
protection of right to hear arms.

u.s. V. Svnnes 43B s.2d 764 .'3th 1971)

While the Court in Miller dealt vith the prohibited
possession of a sawed-off shotgun, the reasoning and conclusion
of that case has carried forward to other federal gun
legislation.  We think it is also applicable here. Although
Sec. 1202(a) is the broadest federal gun legislation to date, we
see no conflict between it and the Second Amendment since there
is no showing that prohibiting possession of firearms by felon3
the maintenance of a 'well regulated militia.*

u.s. V. Pecker 446 F.2d 164 (Sth 1971)

The record-keeping requirements at issue here bear an
even more tenuous relationship to the Second Amendment than did
the statute involved in M illet. Thus, in light of the
defendants failure to present any evidence indicating a conflict
between the requirements cf Sec3. 922(m) and 923(g) and the
maintenance of a well-regulated militia. We decline to hold
that ths statute violates the Second Amendment.
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Codv v. U.S. 460 r.76 14 (8th '9771

Second Amendment right to bear arras is not an absolute
bar to Congressional regulation of the use or possession of
firearms and its guarantee extends only to use or possession
which has some reasonable relationship to the presentation or
efficiency of a well-regulated militia.

U.S. y. Turcotte S5B f.2d 893 fEth 19771

We find no reason to reconsider the decision in Cody
that the prohibition of section 922 does not obstruct the
maintenance of a well-requlated militia, and therefore is not
violative of the Second Amendment.

U.S. v. Wvnde 579 F.2d 1QB8.iath.IS7B)
Upholds U.S. v. Turcotte. which declared that Sec.
922(h) does not violate the Second Amendment right to bear arms.

U.S. v. Tomlin 454 .F.2d 17b (9th 19721

Statutes requiring registration of firearms and maKing
it unlawful for any person to receive or possess unregistered
firearms are not unconstitutional as infringing on right to bear
arms under Second Amendment.

U.S. v. Oakps 564 S.2d 184 (10th 1977)
Purpose of the Second Amendment guaranteeing the right
of the people to keep and bear arms, was to preserve the
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effectiveness and assure the continuation of the state militia,
To apply the Second Amendment so as to gquarantee defendant's
right to keep an unregistered firearm which was not shown to
have any connection to the militia, merely because defendant was
technically a member of the Kansas militia, would oe unjustified
in terms of either logic or policy; and his membership in "Posse
Comitatus,” an apparently non-governmental organization.



Historical Bases of the Right To Keep and Bear Arms

by David T. Hardy, Partner in the Law Firm Sando & Hardy

In analysing the right to keep and bear arms, we must constant-
ly keep in mind that it is one of the few rights in the Constitution
which can claim any considerable antiquity. Freedom of the press,
for instance, had little ancestry at common law: statutes requiring
a government license to publish any works on political or religious
matters were in effect in England until 1695 when they were
allowed to expire for economic, not libertarian, reasons.[I] Long
after that date, prosecutions after-the-fact for seditious libel were
common. In the Colonies, these and similar statutes were likewise
enforced and offending religious material was burned in Massachu-
setts as late as 1723.?2] Protests against general search warrants
did not become common until after 1760, and the invalidity of such
warrants at common law was not recognized until the eve of the
American Revolution.[3]

In contrast to these rights, the right to keep and bear arms can
claim an ancestry stretching for well over a millenium. The antig-
uity of the right is so great that it is all but impossible to document
its actual beginning. It is fairly clear that its origin lay in the
customs of Germanic tribes, under which arms bearing was a right
and a duty of free men; in fart., the ceremony for giving freedom to
a slave required that the former slave be presented with the arma-
ment of a free man.[4] He then acquired the duty to serve in an
equivalent of a citizen army. These customs were brought into
England by the earliest Saxons. The first mention of the citizen
army, or the ,cvrd” is found in documents dating to 690 A.D., but
scholars have concluded that the duty to serve in such with person -
al armament “is older than our oldest records.” (Not knowing of
the earlier records, 18th century legal historians including the
great Blackstone attributed the origin of the English system to
Alfred the Great, who ruled in the late 9th century AD)[5

This viewpoint of individual armament and duty differed greatly
from the feudal system which were coming into existence in
Europe. The feudal system presupposed that the vast bulk of fight-
ing duties would fall to a small warrior caste, composed primarily
of the mounted knight. These individuals held the primary political
and military power. Thus peasant armament was a threat to the
political status quo. In England, on the other hand, a system
evolved whereby peasant armament became the great underpin-
ning of the status quo and individual armament became viewed as
a right rather than a threat.

This in turn significantly changed the evolution of political sys-
tems in Britain. Since so much military power lay with the private
citizen, the traditional monarchy was necessarily much more a
limited monarchy than an absolute one. Even after the Norman

(45)
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Conciuest of 1066. which brought feudal systems into Britain, kings
regu arlm appealed to the people for assistance. William Rufus,
second Norman king of England, was driven to appeal to the citi-
zenry to put down a rebellion of feudal barons. To obtfdn the
assistance of the individual armed citizen, he promised thr people
of England to provide better l4s then had ever been made, to
rescind all new taxes instituted during his reign, and to annul the
hated forest laws which imposed draconian punishments; inspired
by his promises, the citizenry rose with their arm? and defended
his government a}?amst the rebels.(6] After his death, his brother,
Henry |, often drilled the citizen units in person, seeking to appeal
to the individual members. In short, kingship in Britain became a
far more democratic affair than it would ever oecome on the Conti-
nent, due in major part to the individual armament of the British
citizen.

The Angevin monarchs exPanded this still farther. Henry Il. who
is considered the father of the common law, promulgated the
Assize of Arms in 1181. This required all British citizens between
15 and 40 to purchase and keep arms. The type of arms required
varied with wealth; the wealthiest had to provide themselves with
fuil armor, sword, dagger, and war horse, while even the poorest
citizens, "the whole community of freemen”, must have leather
armor, helmet, and a lance.[7] Twice a year all citizens were to be
inspected by the king's officials to insure that they possessed the
necessary arms. Conversely, the English made it quite clear that
the king was to be expected to depend exclusively upon his armed
freemen. When rebellious barons forced John | to sign the Magna
Carta in 1215, they inserted in its prohibitions a requirement that
he "expel from the kingdom all foreign knights, crossbowmen,
sergeants, and mercenaries, who have come with hones and weap-
ons to the harm of the realm.”

Henry IE continued this tradition. In his 1253 Assize «r Arms he
expanded the age categories to include everyone between 15 and 60
years of age, and made a further modification which bordered on
the revolutionary. Now, not only were freemen to be armed, but
even villeins, who were little more than serfs and were bound to
the land. Now all "citizens, burgesses, free tenants, villeins and
others from 15 to 60 years of age” were legally required to be
armed.(gS% Even the poorest classes of these were required to have a
halberd (a pole arm with an axe and spike head) and a knife, plus
a bow if they owned lands worth over two pounds sterling.

The role of the armed citizen exDanded under the rule of the
four Edwards. DurlnP civil wars in Wales, Edward | discovered the
utility of the Welsh longbow, .an extremely potent bow (its pull was
estimated to have been between 100-200 pounds, whereas today a
60-pound bow is considered extr_emelﬁ/ powerful) which could pene-
trate the heaviest armor. Unlike the crossbow (and to an even
?reater extent, the armor and horse of the mounted _knlght) the
ongbow could be made cheaply enough and maintained easily
enough to become the universal armament of all citizens. While oil
the Continent so deadly a weapon was considered a threat to the
ruie of the armored knight, in Britain its use was encouraged by
the monarch. At Crecy, noitiers and Agincourt, the longbow in the
hands of British com oners decimated the French armorec
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knights. By 1369 Edward HI was orderin'? the sheriffs of London to
reci_uwe “everyone of said city stronge in body, at leisure time on
holidays” to "use in their recreation bowes and arrows.”[9] He
hardly needed the encouragement; the archery ranges outside
London were so constantlg swamped with arrows that no grass
would grow upon them. Edward 1V continued this policy, com-
manding that “every Englishman or Irishman dwelling in England
must have a bow of his own height”, and commanding that each
town build and maintain an archery range upon which every citi-
zen must practice on feast _days.glo In 1470 he banned games of
dice, horseshoes, and tennis in order to force citizens to use nothing
but the bow for sport.[Il] He imposed price controls on wws in
order to ensure that bows would be inexpensive enough r even
the poorest citizen to purchase them.%lZ]
hile the common law sought to force all commoners to possess
what was then the most deadly military Wez%pon, it also imposed
only the most minimal restraints upon use of that weapon. These
focused purely upon criminal misuse of the weapon or its transpor-
tation into certain highly protected areas. In 1279, for instance,
those coming before the royal courts were required to “come with-
out all force and armor”.[13] The Statute of Arms, whose date of
enactment is uncertain, required that spectators at tournaments
attend without armament and that those artmgatmg in the tour-
nament carry swords without points.[14] The 1328 Statute of North-
ampton prohibited anyone, other than the king’s servants or citi-
zens attempting to keep the peace, from coming before the king's
ministers “with force and arms”, or acting "in affray of the peace”,
and from going or riding “armed by night or by day in fairs,
markets, nor in the presence of the justices or other ministers nor
in no part elsewhere  ”[15] In light of the common law prefer-
ence for individual armament, however, English courts construed
this to mean that only carrying of arms in a threatening or terrify-
ing manner was prohibited. In the words of William Hawkins in
his “Pleas of the Crown”, "no wearing of arms is within the mean-
ing of the statute, unless it be accompanied with such circum-
stances as are apt to terrify the people; from which it seems to
follow, that persons of quality are in no danger of offending against
the statute by wearing common weapons  ”[16] Thus the sole
common law restraints upon use of armament in this period fo-
cused either upon carrying into speciaIIY protected areas or upon
what today would be considered assault with a deadly weapon.
While firearms had been invented sometime before, only in the
16th century did they become truly portable with the invention of
the wheellock. This break* hrough inspired a number of attempts in
Europe and England to control weaponry. The Emperor Maxmilian
attempted to impose bans upon wheellock manufacture throughout
his empire on the Continent; the French imposed strict controls
both upon manufacture and sale of firearms and _ugon assembly of
ammunition and making of powder.[17] The English briefly experi-
mented with such but found them repugnant to their institutions.
Henry VII had in 1503 banned the shooting of crossbows upon an
extremely limited basis.[18]| First, only shooting and not possession
was outlawed, and that only without a license or “placarde™ from
che king. Secondly, an exception was made for those who shot in
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defense of a residence (“but if he shote aw of a howse for the
lawefull defen of the same") and for lords who owned land worth
200 marks per year. Third, as might be surmised from the ban
upon shooting rather than uBon ownership, the purpose was to
force citizens to use the longbow, which was considered a much
deadlier weapon.

His successor Henry Vm was a great devotee of the longbow and
early in his reign attempted to push its use by still more vigorous
means. In 1511 he enacted “an act concerning shooting in longe
bowes” which banned games, required fathers to purchase bows for
sons between the ages of 7 and 14 and to “lem the%/m and bryng
theym up in shootyng’. From age 14 until 40 each non-disableu
citizen was obliged to practice longbow shooting and also to have
bow and arrows “contynuaily in hys house.” Anyone wno failed to
own and use a Ioné]bow was subject to a fine. The ban upon cross-
bows was renewed and the property requirement for such was
raised to 300 marks.(19] )

In 1514 Henry extended the ban upon crossbows to include
“handgonnes” (which at that time meant any firearm carried by
hand, as opposed to cannons, rather than what are today called
“pistols”), and to extend the ban to possession as well as shoot-
ing.|20] Once again the intent was to force ownership and use of
the longbow in place of the less efficient firearm3 of the time.

“Unlike his continental equivalents, Henry was soon forced to
give up his attemPt at gun control. In 1523 the property qualifica-
tion was lowered from 300 Pound_s sterling to only 100 pounds, and
the penalty was reduced from imprisonment and fine to a fine
only.(21] In 1541 the statute was again amended faddlng in its
preface a protest that despite the earlier law people “have used
and yet doe daylie ryde and go in the K_mig's highwayes and else-
where, having with them crosbowes and little handguns”) :0 permit
ownership of the longer arms (over three-quarters of a yard or one
yard in total length, depending upon type) by any Citizen, and
ownership of the shorter arms by citizens with over 100 pounds'
worth of land.(22] It also prohibited shooting within a quarter of a
mile of a town except upon a range “or for defense of his person or
house”, and provided that “it shal be laufull ”’ora henceforth to all
gentlemen, yoemen and servingemen . . . and to all the inhabi-
tants of citties, boroughes and markett townes of this realme of
Englande to shote with any handgune, demyhake or hagbutt at
anyn butt or bank of earth . . to have and kepe in everie of their
houses any such handgune or handgunes . . . with the intent to
use and shote the same at a but or bank of earth , . . this present
act or anythinge therein conteyned to the contrarie notwithstand-
inge.” Eventually Henry gave up the entire effort and simply re-
scinded his firearm laws by proclamation.[23] Weapons control—at
least that which limited armament rather than required it—was
reco[gnlzed as repugnant to the English system. Indeed, the Tudor
legal commentator Sir John Fortescue would comment (in his com-
i)_arl_son between the happy state of peasants in England, with its
imited monarchy, and the unhappy state of peasants in France,
with absolute monarchy) that the French peasants were so poorly
off that they not only starved but coulci not have any “Wepen” or
the means to obtain 1t.[24] The consciousness of English as a weap-
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ons owning and using people, in contrast to the French and other
Continentals, was beﬂmnmg to take form.

Under Elisabeth the En%lish militia system developed still far-
ther; indeed, it was during her reign that the phrase “militia” was
First used to describe the concept of a universally armed people
ready to stand in defense of their nation.[25] The militia were now
mustered by county lieutenants and called to formal musters to
display and practice with their weapons.[gG] Elizabeth also sought
the creation of “trained bands” or “train bands”, which were small
" ilitia units given special training and provided with governmen-
tal'v purchased arms.[27]

Her efforts largely decayed under her successc. James |, who
E|e_rm|tted repeal of some of the most important militia_statuttr

is successor, Charles I, paid the price. Increasing hostility from
Parliament, which was now beginning to assert itself as a distinct
legislative body, brought the kingdom to the brink of civil war. The
king compromised, sending his best advisor to the scaffold, but
when Parliament asked for control over the militia he exploded.
“By God, not for an hour, vou have asked that of me in this, which
was never asked of a king, I128 “he replied. An unsuccessful attempt
to arrest five members of Parliament on charges of treason led to
the final breach. The five members were protected by the London
militia, and the king was for-ed to flee the city and attempt to
muster his own army.

As the civil war wore on, Parliament was at length driven to
create the “New Model Army”, a standing body of veteran troops
who were predominantly Puritangzg] These were ri%orously disci-
plined under the leadership of Oliver Cromwell, who eventually
rose to head the army, and with their aid parliament ended as the
victor in the civil war. But in July 1647 the New Model Army
(alienated by a failure of pay and by the anti-Puritan measures of
the Parliament) marched on London and took over the govern-
ment. On December 6, 1648 troops, acting on Cromwell’s orders,
surrounded t#* Parliament building and drove off over 140 mem-
bers. The ret mder formed what became known as “the Rump
Parliament”, by 1653 even the Rump was an impediment to Crom-
well and he used his troops to totally shut down parliamentary
government; the army officers then selected a new Parliament
composed largely of Puritan elders. A short time later Cromwell
pressured its dissolution and in 1654 he replaced it with yet an-
other Parliament, in whose election only those whose land was
worth over 200 ,oounds sterling cnvld vote. This Parliament in turn
named Cromwell "Lord Protector” and king of England in all but
name. Yet a year later Cromwell dissolved even this Parliament
and established a military dictatorship, dividing the nation into
eleven districts, each headed by a major general whose duties
included political surveillance, censorship of publications, and in-
fluencing future ele(_:tlons.£30] A major factor in the dissolution of
several of these parliaments was their attempt to adopt new militia
statutes; Cromwell, who controlled by the new model army, had
little interest in permitting Parliament to reorganize the militia.

Following Cromwell’s death, the English were more than happy
to accept back the son of the late Charles, Charles Il, as monarch.
Charles 1l promptly dissolved the army, offering full pay plus a
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bonus from his own finances, and guaranteeing work on public
works Er_OJects for the demobilized troops.[31] He also _sought to
secure himself by a variety of legislation which people in Parlia-
ment, in their haste to welcome the end of Puritan rule, did not
recognize as dictatorial. In 1661 and 1662 he expanded the defini-
tion of treason, imposed press censorship, restricted practice of
religion by Puritans and others and leveled the protective walls of
many towns which had sided with Parliament.[32] Instructions
were also issued to the lord’s lieutenant to form special militia
units cut of volunteers of favorable political views, “the officers to
be numerous, disaffected persons watched and not allowed to as-
semble. and their arms seized. . . .”[33] The excessive searches for
arms under that order led to Parliamentary resistance and refusal
to grant a militia bill in the sessions of 1660 and 1661.[34] Onlﬁ/ in
1662 was Charles able to obtain a militia statute pleasing to him
The 1662 statute permitted the King to appoint Lieutenants for
each county and major city; these lieutenants could charge persons
with the responsibility of equipping and paying a militia man. But
not every Englishman was required to be armed or serve, and those
who were required could always hire a substitute to appear for
them. The lieutenants were moreover empowered to hire persons
“to search for and sefre all arms in the costody or possession of any
person or persons whom the said lieutenant or any two or more of
their deputies shall judge dangerous to the peace of the King-
dom. . . .”[35] The Calendar of State Papers for the period is filled
with reports of confiscations of weapons from suspicious persons
and religious independents.[36] Charles also by proclamation or-
dered gunsmiths to produce records of all fire>m s sold; importa-
tion of firearms from overseas was banned; and carriers through-
out the realm were forbidden to transport filaarms Wwithout first
obtaining a license. (The resemblance between these measures and
the American 1968 Gun Control Act is astonishing!

In 1671 this was followed with an amendment to the Hunti%%
Act. Hunting was restricted to those who owned lands worth 1

ounds and, most importantly, those who could not hunt (who
ormed the vast bulk of the kingdom) were “declared to be persons
by the laws of this realm, not allowed to have or keep for them-
selves, or any other person or persons, any guns, bows, grey-
hounds. . . .”[37] “Guns” were an addition to the list: all but the
wealthiest land-owners could be disarmed. As Charles' reign wore
on he encountered increasing opposition from Parliament and from
what was becoming the Whig party. This he met by such drastic
measures as moving the sitting of Parliament from London (which
was quite favorable to the Whigs) to Oxford, and by arresting and
executing several Whig leaders on charges of treason. Charles sur-
vived, but it was a close race.

James Il, Charles' brother and successor, would not be so lucky.
He continued to enforce the laws on disarmament, directing them
with increasing force against Puritans and his political opponents.
Moreover he used his “dispensing power” to permit Catholic offi-
cers to stay with the army. He sought to obtain permission to
expand the standing army complaining that during rebellion the
militia “is not sufficient for such occasions, and that there is noth-
ing but a good force of well disciplined troops in constant pay that
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can defend us. . . .”[38] Parliament refused, but James kept a lim-
ited standing army on foot from his own resources. In 1686 he
issued orders to six lord lieutenants complaining that "a great
many persons not qualified by law, under pretense of shooting
matches, keep muskets or other guns in their hounes,” and that he
desired them to "cause strict search to be made lor such muskets
or guns and to seize and safeI?/ keep them until further order.”[39]
In Treland he ordered Gene”l Tyrconnel to disarm the populance:

A royal order came from Whitehall for disarming the
population. This order Tyrconnel strictly executed as he
respected the English. Although the'country was infested
bg predatory bands, a Protestant gentleman could scarcely
obtain permission to keep a brace of pistois.[40]

These measures did James little good; in 1688 his son-in-law and
daughter, William of Orange and Mary entered the nation in a
supposed "invasion” which came to be known as the “the Glorious
Revolution”. After defection of a number of his nobility and refusal
of the militia to fight, James fled to the Continent.

_This left Parliament with an interesting question: was James
king and, if not, how did they go about putting William and Mary
on the throne? They approached this problem by promulgating a
Declaration of Rights, which listed complaints against James and
argued that these had forfeited him the right to rule. After Wil-
liam accepted this Declar don as definitive of the rights of Eng-
lishmen, he was permitted to assume the throne and call a Parlia-
ment, which then reenacted the Declaration as the Bill of
Rights.[41]

The Declaration and Bill of Rights were later said to be “the
essence of the revolution"; [42] only a year before the adoption of
the American Bill of Rights, the great English jurist Edmund
Burke would refer to the Declaration as “the cornerstone of our
Constitution. ”’[43] The Declaration listed a variety of civil liberties
which James was accused of infringing. Prominent among these
was the right to keep and bear arms. The form finally adopted
complained that James had violated the liberties of the kingdom by
keeping a standing army and moreover by causing his Protestant
subjects “to be disarmed at the same time when Papists were both
armed and employed contrary to law.” It accordingly resolved that
“the subjects which are Protestant may have arms for their de-
fense suitable to their conditions and as allowed by law.”[44] Since
only slightly over one percent of the population was then Catholic,
this amounted to a general r_|g]ht to own aims applicable to virtual-
ly all Englishmen. The possible restriction—that they be arms “as
allowed by law”—was clarified by prompt amendment of the Hunt-
ing Act to remove the word “guns” from items which even the
poorest Englishman wainot per. nitted to own. Now all Englishmen
could own arms “for their defense suitable to their conditions and
as allowed by law” in the form of whatever firearms they de-
sired.[45] _ ] o ]

A few modem writers, none of whom cite any historical evidence,
have claimed that the Bill of Rights was directed not so much at
disarmament as at the fact that Catholics were 6permltted to be
armed while the Protestants had been disarmed.[46] The st utory
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can defend us. . .'.”[38] Parliament refused, but James kept a lim-
ited standing army on foot from his own resources. In 1686 he
issued orders to six lord lieutenants complaining that “a great
many persons not qualified by law, under pretense of shooting
matches, keep muskets or other guns in their houses," and that he
desired them to "cause strict search to be made for such muskets
or guns and to seize and safely keep them until further order.”[39]
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bg predatory bands, a Protestant gentleman could scarcely
obtain permission to keep a brace of pistols.[40]

These measures did James little good; in 1688 his son-in-law and
daughter, William of Orange and Mary entered the nation in a
supposed “"invasion” which came to be known as the “the Glorious
Revolution”. After defection of a number of his nobility and refusal
of the militia to fight, James fled to the Continent.

This left Parliament with an interesting question: was James
king and, if rot, how did they go about putting William and Mary
on the throne? They approached this problem by promulgating a
Declaration of Rights, which listed complaints against James and
argued that these had forfeited him the right to rule. After Wil-
liam accepted this Declaration as definitive of the rights of Eng-
lishmen, he was permitted to assume the throne and call a Parlia-
ment, which then reenacted the Declaration as the Bill of
Rights.[41]

The Declaration and Bill of Rights were later said to be "the
essence of the revolution”; [42] only a year before the adoption of
the American Bill of Rights, the great English jurist Edmund
Burke would refer to the Declaration as "the cornerstone of our
Constitution.”[43] The Declaration listed a variety of civil liberties
which James Vv/as accused of infringing. Prominent among these
was the right to keep and bear arms. The form finally adopted
complained that James had violated the liberties of the kingdom by
keeping a standing army and moreover by causing his Protestant
subjects “to be disarmed at the same time when Papists were both
armed and employed contrary to law.” It accordingly resolved that
“the subjects which are Protestant may have arms for their de-
fense suitable to their conditions and as allowed by law.”[44] Since
only slightly over one percent of the population was then Catholic,
this amounted to a general r_n;iht to own arms applicable to virtual-
ly all Englishmen. The possible restriction—that they be arms "as
allowed by law”—was clarified by prompt amendment of the Hunt-
ing Act to remove the word “guns” from items which even the
poorest Englishman was not permitted to own. Now all Englishmen
could own arms “for their defense suitable to their conditions and
as allowed by law” in the form of whatever firearms they de-
oired.[45]

A few modem writers, none of whom cite any historical evidence,
have claimed that the Bill of Rights was directed not so much at
disarmament as at the fact that Catholics were é)ermitted to be
armed while the Protestants had been disarmed.[46] The statutory



