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HO' ;s e  

COMMITTEE REPORT
(7)
D a t e  r e f e r r e d :  4/ 22/ 36

F T R T H E R  R E F E R R A L S  :

T h e
J U D I C I A R Y

C o m m i t t e e  h a s  c o n s i d e r e d
S B  412

"An A c t  r e l a t i n g  t o  c l a i m s  a g ai n st  t h e  st at e ."

a n d  r e c o m m e n d s :

d o  p a s s  

d o  n o t  p a s s

d o  p a s s  w i t h  a t t a c h e d  a m e n d m e n t ( s ) 

n o  r e c o m m e n d a t i o n

r e p l a c e  w i t h  ____________________________

a n d  r e c o m m e n d s  ___________

[ ] f u r t h e r  r e f e r r a l  t o  t h e

a n d  a t t a c h e s : l e t t e r  o f  i n t e n t  
f i r s t  fi sc a l  n o t e  
n e w  f i s c a l  n o t e  
ze r o f i s c a l  n o t e

[ ] s a m e  t i t l e

[ ] n e w  t i t l e

C o m m i t t e e

S I G N I N G  DO  PASS:

— -

/

S I G N I N G  O T H E R  R E C O M M E N D A T I O N S :

M



STATE OF ALASKA 19?6 LEGISLATIVE SESSION
FISCAL NOTE

Revision D a te :
R E Q U E S T  FISCAL D E T A IL________ ________

Bill/Resolution N o . : S B  4 1 2 _________________  Agency Affected: A l l
T i t le : _ k r .r . ,r p . ]  f l t i P S L - t Q  claims  B R U : _____________________________
_a_aainst the s t a t e_________________________________________________ _

Sponsor : ..qP n at-nr Faik.q______________________  Comoonents_: ___________________
Requestor: '_______________________________
Date o f  Request: __________________________________  ___________________________________

E X P E N D IT U R E S /R E V E N U E S  : (T housands o f  Dollars)

OPERATING FY 86 FY 87 FY 88 FY 89 FY 90 FY 91
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GkANTS, CLAIMS
MISCELLANEOUS
TO' AL OPERATING 0 0 0 0 0 ,, .... J) ....

CAPITAL oo

o  • 0 , 0 .  . . . o

REVENUE 0 0 0 0 0 0

FU N D IN G  : (T housands cS  Dollars)

GENERALFUND 
FEDERAL FUNDS 
OTHER 
TOTAL

0 0 0 0 0 0

. 0 . . .  n 0 ... n. .. n . .n
P O S IT IO N S  :

FULLTIME
PART-TIME
TEMPORARY

0 0 0 0 0 0

ANALYSIS : Attach a separate page if necessary

Prepared b y : ___  ,___________   —_  \  I. . .  A/ Phone : 4 6 5  4 5 2 3 ______Division: S e n a t o r  J a n  F a i k s ,  C o - c h a i l r i ^ k  na„ .  3 / 2 0 / 8 6S e n a t e  F i n a n c e  C o m m i t t e e v A lApproved by Commissioner:   1___________  Date: ____________________________
A g e n c y : ________________________________ __________________  \________Distribution (by Agency preparing fiscal note):Legislative Finance Legislative Sponsor RequestorOffice of Management and BudgetImpacted Agency(ies) page______ . of ______  10/25/85
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M E M O R A N D U M

TO: S e nator M i t c h  Abood, Chair m a n
Senate State Aff^T^rs Cgqrmittee

FROM: S e nator Jan Faiks\/H/V

SU3J2CT: Background I nformation on Senate Bill 412, an Act
relating to claims agains t the state

Alaska Statutes 44.77.010 - 070 e s t a b l i s h  pro cedures for a 
person who wishes to file a c laim for labor, services, 
materials, or supplies furnished to the State.

The c laim must first be submitted to an admi ni s t r a t i v e  or 
executive officer. If the officer d enies his claim, then 
the claimant may obtain review of the denial by the D e p a r t­
ment of Admiristration.

Only if both the officer and the De part m e n t  deny the claim, 
or the l atter takes no action on the r e ques t for one year, 
may the p erson seek judicial r e v i e w  of the State's d e c i­
sion. In that event, the current law says that a person 
can file a legal a ction in S u p erior Court. There, his 
claim w o u l d  be gove rned by the p r o c e d u r e s  for introducing 
evidence and all of the other fo rmalities of a civil 
lawsuit.

Section  1 and 2 of this bill will c hange  this system by 
en t i tling the person to a judicial r e v i e w  a c c o rding to 
simpler proced u r e s  which are now c o n t a i n e d  in our A d m i n i s­
trative Procedure Act. R ather than b e g i n n i n g  anew w i t h  the 
issue, the court w o u l d  be able to r e v i e w  the evidence 
already p r e s e n t e d  on the claim and th en judge the State's 
decisio ns accordingly.
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T h e s e  amendments were suggested by the A l a s k a  Supreme Court 
in order to further judicial economy w i t h o u t  significantly 
impairing the rights of claimants. T hese persons will 
still have full court review of t h e i r  d enie d claims. 
However, they will avoid the expense and delay of having to 
pr e s e n t  these claims in the context of a formal, civil 
lawsuit.

Se c t i o n  3 deals w i t h  the consequences of a November, 1935, 
c o u r t  decision. In the case of State v. Dutsere. the 
Su preme Court decided that the claims p r o c edure applied not 
only to the executive branch, but also to the legislative 
and j udicial branches.

Currently, AS 44, 7 .070 exempts from this system any
d e p a r t m e n t  in the xecutive b r a n c h  w h i c h  has adopted its 
own m a n d a t o r y  claim- and appeal procedure.

S e c t i o n  3 of the bill will extend this exemp tion to d e p a r t­
men t s  of the legislative and judicial branch es once they 
adopt a claims and appeals procedure. By allowing the 
judicial and legislative branches to adopt t h e i r  own system 
and to avoid a review of their m a tters by a depart m e n t  of 
the e xecutive branch, the bill will further the principle 
of separ ation of powers.



SB 412 - A n a l y s i s

U n d e r  c u r r e n t  law, a p e r s o n  who has a con tract c l a i m  
a g ain st the state m u s t  file it w i t h  the D e p a r t m e n t  of 
A d m i n i s t r a t i o n .

- If a p e r s o n  loses a f t e r  g o i n g  t h r o u g h  the DOA review, 
the p e r s o n  m u s t  file a b r a n d  n e w  law suit in court.

Un d e r  this bill, instead o f  filing a t o tally n e w  law
s u i t , the p e r s o n  w o u l d  ask for c o u r t  r e v i e w  of the DOA
d e c i s i o n . T h e  court w o u l d  . not h o l d  a n e w  hearing but 
w o u l d  m a k e  its d e c i s i o n  b a s e d  on the reco rd compiled by 
the DOA.

The court c o u l d  o v e rt urn D O A  if its h e a r i n g  was u n f a i r
o r  D O A  a b used its d i s c r e t i o n .

C o u r t  reso urces a r e u s e d  m o r e  e f f i c i e n t l y  by h a n d l i n g
these cases as a d m i n i s t r a t i v e  appeals r a t h e r  than new
law suits.

Sections 1 and 2

Section 3

U n d e r  c u r ren t law, an e x e c u t i v e  a g e n c y  can set up a 
c l a i m  p r o c e d u r e  separate from D O A .

But u n d e r  a recent supreme cour t case, claims a g ainst 
the legislative and judicial b r a n c h e s  must be submitted 
through D O A .

This d e c i s i o n  was b a s e d  on the w a y  the statute is 
w r i t t e n  now.

S e c t i o n  3 w o u l d  c hange the statute to give the l e g i s l a­
tive and judicial b r a n c h e s  the same p o w e r  as the
e x e c u t i v e  b ranch to set u p  separate claims p r o c e d u r e s .



Memorandum Alaska Court System

T O : [—
Arthur H. Snowden, I I  
Adm in is t ra t ive  D i r e c t o r

i
FRO M

DATE : ; March 5 ,  1986
* Ka r la  L .  P o r s y t h e r ^ / ,  /  s u b j e c t :  $B 412 -  Ana lys is

S t a f f  Counsel 'N

You asked me to  o u t l i n e  the p ro v i s ion s  o f  58 412 ,  an act  r e l a t i n g  to  claims 
against  the s t a t e ,  and to  compare the proposed changes with e x i s t i n g  law.

* V J > I \  * • i ‘ r 1 v t t
Under cu r ren t  ’ law, a person who has a c la im aga ins t  the s t a t e  f o r  
reimb'jrsement f o r  money; n r  f o r  compensation f o r  l a b o r ,  m a te r i a l s  o r  
supp l ie s  fu rn ished  or  s e rv ic e s  given to  o r  f o r  the s t a t e ,  must f i r s t  submit 
the c la im to  the app rop r ia te  adm in i s t r a t i v e  o f f i c e r .  . I f  t h a t  o f f i c e r  
d isa l l ows  a l l  o r  p a r t  o f  the c la im ,  the person may seek review through the 
Department o f  Adm in is t ra t ion .  I f  the Department o f  Adm in is t ra t ion  
d is a l l ow s  the c la im ,  the person must f i l e  a new ac t ion  in s u p e r i o r  c ou r t  in 
o rde r  t o  pursue the c la im .  .
Sec t ions 1 and 2 o f  SB 412 would change t h i s  procedure by e l im in a t in g  the 
requi rement th a t  a c la imant f i l e  a comp lete ly  new law su i t .  I n s t e ad ,  the 
person would f o l l ow  the j u d i c i a l  review p ro v i s io n s  o f  the adm in i s t r a t i v e  
procedure ac t  (AS 4 * . 6 2 . 5 6 0 - . 5 7 0 )  by f i l i n g  a no t ice  o f  appeal with the 
sup e r io r  c ou r t .  The cou r t  would review the hear ing reco rd  compiled by the 
Department o f  Adm in i s t ra t i on ,  and cou ld  ove r tu rn  the dec is ion  i f  i t  found 
tha t  the agency did not have j u r i s d i c t i o n ,  t h a t  the hearing was not f a i r ,  
o r  tha t  the re  was a p r e j u d i c i a l  abuse o f  d i s c r e t i o n .  Court resources  would 
be used more e f f i c i e n t l y  by hand ling these claims as adm in i s t r a t i v e  appea ls 
ra the r  than new law su i t s .
Under cu r ren t  law, an execut ive branch agency can e s t a b l i s h  a c la ims 
procedure which 1s Independent from the Department o f  Adm in is t ra t ion .  
However, under a recen t  Alaska supreme cou r t  dec is ion  i n t e r p r e t i n g  
AS 44.77.070, cla ims against the l e g i s l a t i v e  and ju d ic ia l branches must be 
submitted through the Department o f  A dm in i r t r a t l on  ( S ta te  v . Dupere, 
No. 2995 ,  November 22 ,  1985 ) .  Sec t ion  3 oi SB 412 would permit  the 
l e g i s l a t i v e  and j u d i c i a l  branches to e s t a b l i s h  separa te  cla ims p rocedures ,  
giv ing them the same opt ion a v a i l a b l e  under cu r ren t  law to execut ive branch 
agencies .



I, the undersigned, an employee of the State of Alaska, do hereby certify 

that the microfilm images on this microform are accurate reproductions 

of the origiral records of the State of Alaska as accumulated during the 

regular course of business, and that it is the established policy and practice 

of this State to microfilm its records and to dispose of the original records 

after microfilm reproductions have been made.





H T d  ©if a u m  ■ 

¥(131 L E I I lM T H E JTAT£CA«ta
JUN£AU.AlAKAt9*H

W*4oVJ#00

LEGISLATIVE AFFAIRS AGENCY
LEGISLATIVE REFEREN CE L I B R A R Y

May, 1986

Copies of m i n utes listed b e l o w  w e r e  o r i g i n a l l y  included 
in this file. Th e m i nutes are a v a i l a b l e  on the STAIRS 
date base C M  14. In order to save space copies of 
minutes have not been left in the files.

Jeanie Henry

Q q . ^ o - U  V . O O



HOUSE 

COMMITTEE REPORT

Date referred: 4/ 23/ 86
F U R T H E R  REFE RR A L S :

F I N ANCE

DATE:

The
J U D I C I A R Y

C o m m i t t e e  h a s  c o n s i d e r e d
SS£B 421

"An A c t  r e l a t i n g  to £_ttachir.ent and assign m e n t  of p e r m a n e n t  fund dividends; 
and p r o v i d i n g  for an e f f e ctive dare."

and recommends:  

do  p a s s  

do n o t  p a s s

do  p a s s  w i t h  a t t a c h e d  amendment(s) 

no r e c o m m e n d a t i o n  

r e p l a c e  w i t h  __________________________

and r e c o m m e n d s  ___________

[ ] f u r t h e r  r e f e r r a l  to t h e

] same t i t l e  

] n e w  t i t l e

C o m m i t t e e



O r i ginal .sponsors: ^ . F i scher  rnd DeVries

3

For an Act entitled: " A n  Act r e l a t i n g  to a t t a c h m e n t  and a s s i g n m e n t  of

7
p e r m a n e n t  fund dividends; and p r o v i d i n g  for an 

effect ive date."

BE IT E N ACT ED BY T H E  L E G I S L A T U R E  O F  T H E  STATE O F  ALASKA:

* S e c t i o n  1. AS A3.23.065 is amended  by a d ding n e w  aubseetions to read:

(fc) AS 09.38 does n o t  a o p l y  to p e r m a n e n t  fund dividends taken to I
;

satisfy debts u n d e r  (a)(1) - (3) cf this 'action.

(c) A  v o l u n t a r y  assign m e n t  of a p e r m a n e n t  fund d i v i d e n d  to 

satisfy a debt of a type listed  u n d e r  (a)(1) - (3) of this section i 
shall be g r a n t e d  the p r i o r i t y  p r o v i d e d  for u n d e r  (a) of this section 

in the same m anner as an i n v o l u n t a r y  attachment.

* Sec. 2. This A c t  cakes e ffect immed i a t e l y  in ac cordance w i t h  A S  01.-

10.070(c)

3

HCS SSSB 4 2 1 (Jud)
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Cook *  
4/30/86

O r i g i n a l  sponsors: P . F i s c h e r  a n d  DeVries

W O R K  D R A F T  W O R K  D R A F T  " W O R K  D RAFT

IN T H E  S E NATE BY THE J U D I C I A R Y  C O M M I T T E E

H O U S E  CS FOR S P O N S O R  S U B S T I T U T E  F O R  SENATE FILL NO. 421 (Judiciary)

7N T H E  L E G I S L A T U R E  OF THE STATE OF A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - SE COND SESSION

A BILL

For an Act entitled: "An A c t  r e l a t i n g  to att ach m e n t  and /assignment of

p e r m a n e n t  fund dividends; and p r o v i d i n g  for an

e f f e c t i v e  date."

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF T H E  STATE OF ALASKA:

* S e ct ion 1. AS 4 3 . 2 3 . 0 6 5  is a m e n d e d  by adding n e w  s u b s e c t i o n s  to read:

(b) AS 09.38 does not a p p l y  to permanen.: fund d i v i d e n d s  taken to

satisfy debts u n d e r  (a)(1) - (3) of this section.

(c) A v o l u n t a r y  a s s i g n m e n t  of a p e r m anent fund d i v iden d to

satisfy a debt o f  a type listed u n d e r  (a)(1) - (3) of ..nis section

shall be g r a n t e d  the p r i o r i t y  p r o v i d e d  for u n d e r  (a) of thii section

in the same m a n n e r  as an i n v o l u n t a r y  attachment.

* Sec. 2. This A c t  takes e f f e c t  i m m e d i a t e l y  in a c c o r d a n c e  w i t h  AS 01.-

1 0 . 0 7 0 ( c ) .

-1- HCS SSSB 421 (Jud)



STATE CF ALASKA ISbP LEGISLATIVE SESSION 
FISCAL MOTE

Revis ion Late :

REQUEST
B i l l / R e s o l u t i o n  No: SSSB 421
T i t l e : An act r e l a t i n g  to attachment 
and a'ssicrment o f  Fermar.ent Fund
Pi videnas________________________________
Sponsor: P. F ische r  ana DeVries______
Requestor : Senate Jud ic ia r y__________
Date o f  Request: 3 / 3 / 6 6_~ _________

FISCAL DETAIL
Agency A f rec ted :  Revenue
6RU: Permanent Funci Dividenc

Components: Aqm in is t ra t ive  Serv ices

OPERATING
1 FY 66 1 FY 67 1 FY 66 1 FY 6b 1 FY SO 1 FY SIT r 1 r r r

PERSGf.AL SERVICES 1 1 I 1 1 1
TRAVEL 1 1 1 1 I 1
CONTRACTUAL 1 I 1 1 1 1
SUPPLIES 1 1 1 1 1 1
EQUIPMENT 1 1 1 1 I 1
LANDS 6 STRUCTURES 1 1 1 1 1 1
GRANTS, CLAIMS 1 1 1 1 1 1
MISCELLANEOUS 1 1 ! 1 I 1

TOTAL OPERATING 1 I -G- I - 0 - I -G- 1 - c - I - 0 -
1 CAPITAL 1 - 1 _ | - [ 1 -  1 -
I REVENUE 1 - I -  i ! 1 "  -  1
FUNDING: (Thousands o f  D o l l a r s )
1 GENERAL FUND 1 - I -  I I 1 -  1
I FEDERAL FUNDS 1 - I -  l 1 1 -  1
1 OTKFR 1 - I -  I - 1 1 -  1
1 TOTAL 1 - I - 0 -  I - 0 - I - 0 - 1 C" 1 1 0 1

POSITIONS:
1 FULL-TIME 1 - i -  1 1 1 -  1
| PART-TIME 1 - 1 - c -  I -G- I - 0 - I - 0 -  | - 0 -
| TEMPORARY 1 - 1 - 1 1 1 -  1
ANALYSIS: Attach a separate page i f  nc-ce ssary
See attached

Prepared Ey: Cuv-rn b. JV.Tp / Phone: 405-2312fes I
D iv i s i o n :  Aami i,i s r r a t •Ve Serv ices • Pate : 4 /17 /8 6
Approved Ly Commissioner: ) Li

\
/ ) m 4  a . t L Date: - ' / /  " 7 ^  c.

D i s t r i L u t i o n  (Ly Agency p r e p a r i n c / f i s c a l  n o te ) :  
L e g i s l a t i v e  Finance 
L e g i s l a t i v e  Sponsor 
Requestor
O f f i c e  o f  Management ana Budget
Impacted Agency( ies )  p a g e _______ o f 10/25/66
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M E M O R A N D U M A p r i l  6, 1986

SUBJECT:

TO:

FROM:

P e r m a n e n t  F u n d  D i v i d e n d s  
(SSSB 421)

R e p r e s e n t a t i v e  K a t i e  Hurley, Chair 
H o u s e  S tate A f f a i r s  C o m m i t t e e

T a m a r a  B r a n d t  Cook  
D i r e c t o r
D i v i s i o n  of L e g a l  S e r vic es

A  b i l l  r e l a t i n g  to p e r m a n e n t  fund d i v i d e n d s  has been 
r e f e r r e d  to your committee, SSSB 421. I w i s h  to alert you 
to the fact that the title to the b i l l  is defective  in that 
it does not a d e q u a t e l y  r e f l e c t  the s u b j e c t  of the bill as 
r e q u i r e d  u n d e r  A r t i c l e  II, S e c t i o n  13 of the state c o n s t i t u­
tion. AS 09.38, dealt w i t h  u n d e r  AS 43.23.065(b) in the 
bill, is a c h a p t e r  r e l a t i n g  to e x e m p t i o n s  for certain p r o p­
erty f r o m  levy, a t t a c h m e n t  a nd e x e c u t i o n  to satisfy debts.
As such, it deals w i t h  m o r e  than a ttachment,  w h i c h  is all 
that is r e f l e c t e d  in the title. AS 43.23.065(c) added in 
S e c t i o n  1 of the b i l l  deals w i t h  execution, w h i c h  is d i s­
tinct f r o m  attachment.

A  b e t t e r  ti tle for SSSB 421 w o u l d  be "An A c t  rela ting to the 
use of p e r m a n e n t  fund d i v i d e n d s  to s a t i s f y  c e rtain debts; 
and p r o v i d i n g  for an e f f e c t i v e  d a t e . "  U n d e r  Rule 24(c) of 
the U n i f o r m  Rules a c o m m i t t e e  of the s e c o n d  house is p r o h i b­
ited f r o m  a m e n d i n g  a b i l l  in a w a y  that w i l l  require a title 
change, e x cept that the c o m m i t t e e  m a y  m a k e  a clerical o r 
t e c h n i c a l  c h a n g e  to the title. C o r r e c t i n g  the title p r o b l e m  
c o n t a i n e d  in SSSB 421 is the type of t e c h n i c a l  change w h i c h  
can b e  a c c o m p l i s h e d  b y  a c o m m i t t e e  of the s e c o n d  house p u r­
suant to the rule. T herefore, I r e c o m m e n d  that the S t a t e  
A f f a i r s  C o m m i t t e e  c o n s i d e r  r e p o r t i n g  out a com mittee s u b s t i­
tute for SSSB 421 c o r r e c t i n g  the title.

If I can be of any a s s i s t a n c e  to the c o m m i t t e e  in d e a l i n g  
w i t h  this bill, p l e a s e  let m e  know.

T B C:m kr 
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S E N A T O R  PAUL F I S CHER

To: H o u s e  State A f f a i r s  Commi ttee M e m b e r s

From: S e n a t o r  Paul F i s c h e r / •

Date: April 17, 1986

Subject: Backup material for SSSB 421.

A t t a c h e d  is the backup m a t e r i a l  for S S S B  421. Included f o r  
y o u r  c o n s i d e r a t i o n  is the following:

(1) S u m m a r y  of the effects c SSSB 421.

(2) C o p y  of SSSB 421.

(3) Zero fiscal note.

(4) S e c t ional analysis of S S S B  421.

(5) Copies of the relevant statues (AS 43.23.065 and AS 
09.38.010)
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Slate Capitol 
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TO: H o u s e  State A f f a i r s  C o m m i t t e e  M e m b e r s

FROM: S e n a t o r  Paul F i s c h e r

DATE: April 16, 1986

SUBJECT: S S S B  421, p e r m a n e n t  fund d i v i d e n d  attachment.

This measure, if enacted, w o u l d  f a c i l i t a t e  the attachment of 
an indivi d u a l ' s  permanent fund d i v i d e n d  for p a y me nt of c h i l d  
support, court ordered res titution, or debts to the state.

By m a k i n g  SSSB 421 law, w e  w o u l d  b e  s t r e a m l i n i n g  the 
p r o c e d u r e s  u s e d  to a c c o m p l i s h  the p u r p o s e s  of prioritized 
d ebts u n d e r  AS 43.23.065.

SSSB 421 w o u l d  eliminate s o m e  p r o c e d u r a l  hurdles, established 
to p r o t e c t  p r o p e r t y  rights, tha t s h o u l d  not a p p l y  when an 
individu al owes a p r i o r i t i z e d  debt.

’Whet h e r  the debt is child suppprt, victij.i restitution, 
a criminal court fine, a t t o r n e y  fees for the p u b l i c  defender 
agency, or other debts to the state, this bill will eliminate 
the p r o c e d u r a l  maze which e f f e c t i v e l y  p r e v e n t s  the use of 
p e r m a n e n t  fund dividends f o r  s a t i s f a c t i o n  of that debt. This 
l e g i s l a t i o n  accomplishes t h i s  w h i l e  still p r o t e c t i n g  the 
rights of the  debtor.
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TO:

FROM:

Sectional Anal ysis of SSSB 421

Senator Paul Fischer

T a mar a B ran dt Cook / t y j S  

Director ' y

Divisio n of L egal Services

S e c tion 1 . The statute dealing w i t h  e x e m p t i o n  of permanent 
fund dividends from levy, execution, garnishment, attachment 
or other remedies for the c o l l e c t i o n  of debt is amended. 
Under e x i sting law the e x e m p t i o n  is n o t  available for d i v i­
dends taken to satisfy child support obligations, a debt 
owed to an agency, or a court o r d e r e d  r e s t i t u t i o n  under c e r­
tain statutes. Under this bill, for these types of 
n o n - e x e m p t  situations, AS 09.38 (Alaska Exemptions Act) does 
not apply. E x e c ution is not a c c o m p l i s h e d  u nd er the general 
ch apter on executions (AS 09.35) but rather, it is a c c o m­
pl i s h e d  by serving a c e r t i f i e d  copy of the judgment on the 
commissir.ier of revenue. In addition, a v o l u n t a r y  a s s i g n­
men t  of a d i v idend to s a t i s f y  one of the debts of a type 
♦■hat is not exempt u n d e r  e x i st ing law is to be grant ed the 
same p r i o r i t y  as w o u l d  b e  g r a n t e d  u n d e r  existing law for an 
i n v o l u n t a r y  attachment.

Sec. 2. The Act has an imm ediate e f f e ctive date.

T B C :mkr 
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R e v e n u e  a n d  T a x a t io n $ 43.23.065

S e c . 43 .23 .065 . E x e m p tio n  o f  p e r m a n e n t fu n d  d iv id e n d s . Fifty  
percent of th e  annual perm anent fund dividend payable to an 
individual is exem pt from levy, execution , garnishm ent, attachm ent, 
or any other rem edy for the collection o f debt. This exem ption applies 
to an e lig ib le  ind iv id u al’s  perm anent fund divideni both before and 
after paym ent is m ade to the individual. An ei.em ption is not 
availab le under th is  section for perm anent fund dividends taken to 
satisfy (1) child  support ob ligations required by court order or decision  
of the child support enforcem ent agency under AS 47.23.140 —  

47.23.220; (2) a debt owed by an e lig ib le  individual to an agency o f the 
state, u n less the debt is contested  and an appeal is pending, or the 
tim e lim it for filin g  an appeal has not cxp-red; or (3) court ordered 
restitution  under A S 12.55.045 —  12.55.051 or 12.55.100. A child  
support ob ligation  under (1) of th is  section has priority over a debt 
owed to an agency o f the sta te  or court ordered restitution, and a 
perm anent fund dividend m ay not be taken to sa tisfy  a debt under (2) 
o f th is section  u n til any portion o f the dividend necessary to sa tisfy  a 
child support ob ligation and court ordered restitution  has been taken. 
(S 1 ch 102 SLA 1982; am § 1 ch 157 SLA 1984; am $ 57 SLA 1985)

R e v is o r 's  n o te s . —  Sections 12 and 13. 
ch. 99, SLA  1985, amend th is section and 
add new ib> and (c). The am endm ents a re 
effective i f  $ 1, ch. " 9 , SLA  1985 is 
repealed Tsee § 2 5 , ch. 99 , SLA  1985). I f  
the amendments become law , the section 
w ill read: " fa ) F ifty  percent o f  a cash 
perm anent fund dividend paym ent is ex ­
empt from  levy , execution , garn ishm ent, 
attachm ent, o r any  o ther remedy fo r the 
collection o f debt. T h is exem ption app lies 
to an e lig ib le  ind iv idua l's perm anen t fund 
dividend both before and a fte r  paym ent is 
made to the ind iv idua l. An exemption is 
not ava ilab le  under th is section fo r cash 
perm anent fund dividend paym ents taken  
to satisfy (1 ) ch ild  support ob ligations 
required by court o rd e r o r decision o f the 
child support enforcem ent agency under 
AS 47 .2 3 .1 4 0  —  47 .2 3 .2 2 0 ; (2 ) a debt owed 
by an e lig ib le  ind iv idua l to an agency o f 
the state, un less the debt is contested and 
an appeal is pending, o r  the tim e lim it for 
filin g  an appeal has not exp ired ; o r (3 ) 
court ordered restitu tion  under AS
12 .55 .045 —  12 .55 .051 o r 12 .55 .100 . A 
child support ob lig a tion  under i l )  o f th is 
section has p rio rity  ove r a  debt owed to an 
agency o f the state , and a perm anen t fund 
dividend may not be taken  to sa tis fy  a 
debt under <2» o f th is section un til any 
portion o f the dividend necessary to sa t­
isfy a child support ob lig ation  has been 
taken.

"(b ) T he departm ent jh a i l requ ire an 
ind iv idua l to take 100 percent o f  the 
perm anen t fund dividend in cash i f  the 
departm ent receives a levy, execution, 
garn ishm ent, attachm ent o r other legal 
remedy fo r the collection "of a past due 
debt described in (a )(1 ) o r  (2 ) o f this 
section.

"(c) The courts o f  th is state m ay, as a 
condition o f any civil judgm ent o r re s titu ­
tion o rde r under AS 12 .55 .045 — 
12 .55 .051 o r 12 .55 .100 . requ ire the defen­
dant to take the defendant's perm anent 
fund dividend in cash."

Section 22 , ch. 99 . SLA  1985 provides 
fo r an advisory vote to be held at the 
genera l e lect- on in 1986. F o r the tex t o f 
th a t p rovision , s>.e $ 22 . ch. 99 . SLA  1985 
in the Tem porary and Special Acts.

E f fe c t  o f  am endm en ts . — Tne 1984 
amendment added the last sentence and. 
in the next-to -last sentence, substituted 
"A n exemption is not" fo r "No exemption 
is ." inserted " (1 )."  and added the language 
beginning w ith " (2 ) a debt" at the end o f 
the sentence. Section 2. ch. 157, SLA  1984 
lim its the application o f  the 1984 am end­
ment to dividends issued for 1984 and 
subsequent years.

The firs t 1985 amendment added "o r (3 i 
court ordered restitu tion  under AS
12.55 .045 -  12.55.051 or 12 .55 .100 ”  at 
the end o f the next-to-iast sentence and in
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§ 43.23.075 A l a s k a  S t a t l t e s  S u p p l e m e n t S 43.23.095

the last sentence inserted "o r coun  o r ­
dered re stitu tion " and "and c ou n  ordered 
restitu tion  "

The second 1985 amendm ent, effective

i f  $ I .  ch. 99 . SLA  1985 is repealed 
rew rote subsection 'a ' and added subsec­
tions ib ' and ici

S e c . 43 .23 .075 . E lig ib ility  fo r  p u b lic  a s s is ta n c e .

H ev is o r 's  n o te s . —  Section 14. ch. 99 . 
SLA  1985, amends th is section, The 
amendment is effective i f  $ 1. ch. 99 . SLA  
1985 is repealed (see 5 25 , ch. 99 , SLA  
1 9 8 5 1. I f  the amendment becomes law . the 
section w ill read: ” (a> In  dete rm in ing  the 
e lig ib ility  o f an  ind iv idua l under a public 
assistance p rog ram  adm in istered by the 
D epartm ent o f H ea lth  and Socia l Services 
in which e lig ib ility  fo r assistance is based 
on financ ia l need, the D epartm en t o f 
H ea lth  and Socia l Services m ay not con­
sider a perm anent fund dividend as in ­
come o r  resources received by the rec ip i­
ent o f  public assistance o r by a m em ber o f 
the recipient's household un less required 
to do so by federa l law  o r regu la tion . The 
Departm ent o f  H ea lth  and Socia l Services 
sh a ll notify  a l l recip ients c f pub lic assis­
tance o f the effects o f  a perm anen t fund 
d ividend credit o r  cash paym ent.

"ib i An ind iv idua l who is den ied medi­
cal assistance under 4 2  l !.S .C . 1396 —  
1396p (Socia l Secu rity  Act. T it le  X IX i 
so le ly  because o f the credit o r receipt o f a 
perm anen t fund d r  -dend by the ind iv id ­
u a l o r by a m ember o f the ind iv idua l's 
household is e lig ib le  fo r state-funded med­
ical assistance under the gene ra l re lie f 
assistance program  (A S  47 .2 5 .1 2 0  —

S e c . 43.23 .095 . D e fin it io n s .

R e v is o r 's  r .o ie s . —  Section 15. ch. 99, 
SLA  1985 , amends (6 ) o f  this section. T iie 
am endment is effective i f  5 1. ch. 99 . SLA  
1985 is repealed isee S 25, ch. 99 . SLA  
1 9 8 5 1. I f  the amendment becomes law . the 
parag raph w ill read. ” i 6) 'perm anent 
fund dividend means a cred it to an 
annu ity  account or a cash paym ent under 
th is chapter;”

In  addition , S 16. . J 9 . SLA  1985 , a lso
effective upon the repea l o f it 1. ch. 99, 
SLA  1985 . enacts AS 43.23.1 .10 —  
43 .2 3 .130 . I f  § 16, ch. 99 , S LA  1985 
becomes law . the new sections w ill read:

" A r t ic le  2 . A nnu : 'y  P r o g r a m .
"S e c . 43 .2 3 .110 . A n n u ity  in v e s tm e n t 

fu n d , i a • The annu ity  investm ent fund is 
established as a separa te fund in the state

47 .2 5 .300 ' The ind ividua l is en titled  to 
receive, fo r a period not to exceed tour 
months, the same leve l o f medical assis­
tance as the ind iv idua l would have re ­
ceived under 42  U .S .C . 1396 —  1396p 
(Socia l Secu rity  Act. T .'.le X IX * had there 
been no perm anent fund dividend p ro ­
gram .

"ic) An ind iv idua l who is denied assis­
tance so le ly  because permanent fund d iv i­
dends credited to o r received by the ind i­
v idua l o r by a member o f the ind iv idua l’s 
household a re  counted as income nr re ­
sources under federa l law  o r regu la tion  is 
e lig ib le  fo r cash assistance under the 
genera l re lie f assistance program  (AS 
4 7 .2 5 .1 2 0 —  47 .2 5 .300 ). Notw ithstanding 
the lim it in AS 47 .2 5 .130 , the ind ividua l 
is en titled  to receive, fo r a period not to 
exceed fou r months, the same amount as 
the ind iv idua l would have received under 
o ther public assists ce program s had 
there been no perm anent fund dividend 
p rog ram .”

Section 22 . ch. 99 . SLA  1985 provides 
fo r an advisory vote to be held at the 
genera l election in 1986. Fo r the text o f 
that p rovision , see d 22 . ch. 99 , SLA  1985 
in the Tem pora ry and Special Acts.

treasu ry . The annu ity investment func! 
consists o f money tran sfe rred  from  the 
dividend fund and income earned by the 
annu ity  investment fund. N otw ithstand­
ing AS 37 .1 3 .145 , an am ount equal to the 
perm anent fund dividends taken as annu ­
ity credits under th is chapter sh a ll be 
an nua lly  tran sfe rred  from  the dividend 
fund to the annu ity  investment fund.

"(b ) Money in the annu ity  investment 
fund sh a ll be invested by the commis­
sioner o f revenue in investm ents au tho­
rized under AS 39 .35 .110 . The commis­
sioner o f adm in is tra tion  sha ll credit the 
net income o f  the annu ity  investment 
fund to the ind iv idua l annu ity  accounts.

"(c, The leg is la tu re  may an nua lly  ap ­
propriate to the Departm ent o f  Adminit.- 
tra tion  an am ount su ffic ient to pay
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§ 09.38 .010 A l a s k a  S t a t u t e s  S u p p l e m e n t $ 09.38.030

E d ito r 's  n o te s . - • Th is section is set 
out above to correct a m ino r e r ro r  in  th»- 
m ain pamphlet

Chapter 38. A laska  Exemptions Act.
S e c tio n  S ec tio n
3J. Exemption i f  e a rn in g ; and liqu id  i l . j  Adjustm ent o f d o lla r  am oun t; 

assets

S e c . 09.38.010. H o m e ste a d  e x e m p tio n .

N O T E S  T O  D E C IS IO N S

A v o id a n c e  o f  ju d ic ia l lie n  to  ex ten t 
o f  im p a irm e n t  o f  h om e ste ad  e x em p ­
t io n . —  Section 52:2tf) o f  the Bank rup tcy  
Code provides that . . the debtor may 
avoid the fix ing  o f  a (ju d ic ia l) lien  on . 
p roperty  to the extent that such lien 
im pairs an exemption . " To dete r­
m ine w hether there is such an im pa ir­
ment o f  a homestead exemption , the fo l­
low ing steps a re  taken by the court: 11 • a ll 
liens a re  ranked  in o rder o f  p r io rity  (and 
equity , i f  any i to the extent o f tho va lue  o f

the p roperty ; (2 ) the gross am ount o f the 
homestead exemption is subtracted from  
the va lue  o f the property ; and 13) from  the 
rem a inde r le ft, each lien  is subtracted, 
one a t a time, beginn ing with the most 
sen ior lien , un til a ju d ic ia l lien is reached. 
Then the jud ic ia l iien is subtracted. To the 
exten t that a l l o r any portion o f the 
jud ic ia l lien  exceeds the rem ainder de­
rived in (2 l. above, it is voidable. In  re 
Duncan. 43 B an k r. 833  (B an k r . D . A laska 
19 8 4 1

S e c . 09 .38.030. E x e m p tio n  o f  e a r n in g s  a n d  liq u id  a s s e t s .  tai 
Except as provided in (hi and ici o f th is section and AS 09.38.060. an 
individual debtor is en titled  to an exem ption of the individual debtor's 
w eekly  net earn ings not to exceed S175. The w eek ly  net earnings of an  
individual are determ ined by subtracting  from the w eekly gross 
earn ings all sum s required by law  or court order to be w ithheld . The 
w eekly  net earn ings o f an individual paid on a m onthly basis are 
determ ined by subtracting from the m onthly gross earnings o f the  
individual all sum s required by law  or court order to be w ithheld  and 
divid ing the rem ainder i.v 4.3. The w eek ly  net earnings of an 
individual paid on a sem i-m onth ly  basis are determ ined by 
subtracting  from the sem i-m onth ly  gross earn ings all sum s required  
by law  or court order to be w ithheld  and divid ing the rem ainder bv 
2.17.

tb) An individual who does not receive earn ings either w eekly , 
sem i-m onthly  or m onthly is en titled  to a m axim um  exem ption for the 
aggregate va lu e of cash and other liquid assets available in any  
•nonth o f S700, except as provided in  AS 09.38 .050 . The term "liquid 
a sse ts” includes deposits, secu rities, notes, drafts, accrued vacation  
pay, refunds, prepaym ents, and receivables.

(c) A creditor m ay levy  upon earn ings exem pt under (a) and (bl of 
th is section  if  the creditor’s claim  is

1 7 0
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§ 09.38.020
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i  09.38.115 C o d e  o f  C i v i l  P r o c e d u r e 5 09.38.115

€ 1

<1) enforceable a g a in st exem pt property under AS 09.38.0t>5(aMli;
or

12) enforceable under an order o f  a court of bankruptcy under 11 
U.S.C. 1301 — 1330 (B ankruptcy Reform A ct of 1978'.

id) If the individual debtor is a nonresident, the lim ita tion s on 
garnishm ent im posed under 15 U .S.C. 1673 apply.

fe) The follow ing property, un less exem pt w ithout lim itation  under  
AS 09.38.015. upon receipt by and w hile  it is in the possession of the 
individual, sh a ll be treated as earn ings, incom e, cash, or other nquid  
assets under th is section:

(1) benefits paid by reason o f d isab ility , illness, or unem ploym ent:
12) m oney or property received for a lim ony or separate m ain te­

nance:
(3) proceeds o f insurance, a judgm ent, or a settlem en t, or other 

rights accruing as a resu lt o f bodily injury o f the individual or o f  the 
wrongful death  or bodily injury o f another individual o f  whom the 
individual w as or is a dependent:

(4) proceeds or benefits paid or payable on the death o f an insured, 
if  the individual w as the spouse or a dependent o f the insured: and

(5) am ounts paid under a stock bonus, pension, profit-sharing, 
annuity , or sim ilar  plan or contract. prov; ,;ng benefits by reason of 
age, illn ess, d isab ility , or length  of service. iS 2 ch 62 SLA 1982; am  
S 36 ch 6 SLA 1984) ’

E ffe c t  o f  am en dm en ts . —  The 1934 reference in paragrapn > o f subsection 
am endm ent changed the federa l s ta tu to ry  ict.

S e c . 09.38 .115 . A d ju stm e n t o f  d o lla r  a m o u n ts . >ai The dollar 
am ounts in th is  chapter change, as provided in th is section, according 
to and to the ex ten t o f  changes in the Consum er Price Index for all 
Urban C onsum ers for the A nchorage M etropolitan Area com piled by 
the Bureau o f Labor S ta tistics, U nited S ta tes  D epartm ent of Labor 
(the index). The index for January o f the year in w hich th is section  
becom es effective is the i nference base index.

(b) The dollar am ounts change on Ju ly  1 of each even-num bered  
year if  the percentage o f change, calculated to the nearest whole 
percentage point, betw een the index for N ovem ber of the preceding  
year and the reference base index, is 10 percent or more, but

11) the portion of the percentage change in the index in excess o f  a 
m ultip le o f 10 percent is disregarded and the dollar am ounts change  
only  in m ultip les of 10 percent of the am ounts appearing in this  
chapter on A ugust 26. 1982; and

(2) the dollar am ounts do not change if  the am ounts required hv 
th is section  are those currently in effect as a result of earner  
application of th is  section.
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This bill is intended to facilitate the attachment of 
an ind ividual's p e r m a n e n t  fund dividend for the payment of child 
support, court order ed restitution, or debts to the state.

C u r r e n t l y  there exists a legal dispute as to whether a 
permanent fund divid end is subject to the exemption procedures in 
the A l a s k a  E x e m ption Act, AS 09.38, w h e n  the p ermanent fund 
d ividend is be ing sought for a debt prio ritized under AS 
43.23.065 (1-3). W h i l e  arguments as to tiiie a p p l icabil ity of AS
09.38 can be made, this legislation directs that when a judgment 
is rendered by a court for child support, v i c t i m  restitution or a 
debt to the state, tnen the individual cannot claim that the 
perman ent fund d i v i d e n d  is exempt from attachment.

Additio nally, the execution procedur es existing in AS 
09.35 would no longer be applicable to attachmen t of a dividend 
for a p r i o r i t i z e d  debt. This change w o u l d  not foreclose due 
process for d i v i d e n d  receipts, rather the legislation directs the 
D epartment of Revenue co adopt procedures w h e r e b y  a recepient. 
receives notice of the attachment and the o pportun ity to raise a 
defense to it,- e.g., the debt has been paid, or this is the debt 
of this p a r t i c u l a r  d i v id end recepient. Of course these debts 
have a l rea dy been reduced to judgments in other forums, so that 
s ubstantive defen s e s  are precluded.

The final provision  in this bill woul d recognize 
situations where individuals, having incurred a prioritized debt, 
cooperate and v o l u n t a r i l y  assign their divi dends to satisfy that 
debt. Currently, a volunt a r i l y  assigned dividend for a 
p r ior itized debt, is given no greater p r i ority than any other 
i nvoluntary attach ment for an u n p rioritized  purpose. Rather, it 
is st rictly a m a t t e r  of which is filed first, thus belying the 
purposes of priorities  set out in AS 43.23.065.

With passage of this legislation, we w o u l d  be 
streamiing proce d u r e s  to accomplish the pur poses of prioritized 
debts under this statute. By dispen s i n g  with  procedural hurdles 
e s tab lished to p r otect prope rty rights that snould not apply when 
an individual owes a prioritized debt, we facilitate use of 
permanent fund d i v i dends for a greater purpose. For whether the 
debt is child support, v i c t i m  restitution, c riminal court fines, 
attorney fees for the public defender agency, or other debts to 
the state, we should eliminate proce dural mazes which effectively 
prevent use of a p e r m anent fund di vidend for satisfaction. And 
this legislation does that while still p rotecting rights of the 
d e b t o r .



D e p a r t m e n t  of R e v e nu e 
A d m i n i s t r a t i v e  Se rvi ces  D iv i si o n  

Fiscal Note A n a l y s i s  

SSSB 421

A s s u m p t i o n s :

1. It is a ss um e d  that the s u b s t a n c e  of AS 09.38, r e l a te d re gul ati ons  and the 

vo lum e of court history, i n t e r p r e t i n g  those laws w o u ld  not apply to 

a t t ac h m e n t s  for Child Su pp o r t  E nfo rce men t, d eb ts to state a gencies, or 

court o r der ed r e st it ut i o n  and ca nno t be relied upon as a basis for such 

a t t a c h m e n t s .

2. It is as s u m e d  that all a t t a c h m e n t s  w hi ch  a r i s e  f r o m  a court j u d g m e n t  will 

be served as a c e r ti f i e d  copy  of j u d g m e n t  and that a t ta c h m e n t s  a ri s i n g  

from a d m i n i s t r a t i v e  d e c i s i on s (e.g. tax l ia b i l it ie s,  c hi ld suppor t orders) 

will c o n t i n u e  to be served in the e x i s t i n g  way.

3. It is a s s um ed  that AS 0 9 . 4 0 . 0 1 0  will a pp ly  to all p r e j u d g m e n t  a t tac hme nts . 

P rogr am S u m m a y v :

AS 4 3 . 2 3 . 0 6 5 wa: o r i g i n a l l y  e n a cte d to o ff e r  p r o t e c t i o n  to 507. of an 

a pp l i c a n t ' s  d iv i d e n d fr o m  the s tandard r e me di e s  for c o l le c t i o n  of debts - 

levy, execu tio n, g a r n i s h m en t,  and at t a c h me nt . T he se  a tt a c h m e n t s  ari se 

from eit he r court orders or from a d m i n i s t r a t i v e  rem edi es found in federal 

and state law.

This p ro te c t i o n  is s p e c i f i c a l l y  not offere d 1n three cases:

1) child support o bl i g a t i o n s  req uired by c ou r t  order or d e c i s i o n  of 

the Child S up po r t  En f o rc em en t  D iv is ion ;

2) debts owed to a state agency, w h e r e  a p p e a l s  have been 
exhausted; and

3) court ordered r e st it ut i o n

I'i these cases, 1007. of the d i vi d e n d is s ub j e c t  to a tta chment.

In 1985, the Dep ar tm e n t  of R e v e nu e re ceived and p r o c e s s e d  15,008

a t ta c h m e n t  orders, of w h i c h  12.123 were  a cc e p t e d .  Of these, the a bo ve  

three ca teg or ie s  a c c o u n te d for the f o l l o wi ng  n u m b e r  of a tt ach men ts:

1) CSED - 1,297

2) State debts - 1,286

3) R e st i t u t io n ord ers  - 3

The a t t a c hm en ts  can be served as Writs of E x e c u t i o n ,  a r i s i n g  from a court 

j ud gm en t  or as an Ord er to W i th h o l d  a r i si ng  f r o m  an a d m i n i s t r a t i v e  

d ecision. The a t t a c h m e n t s  are served e it he r  on p a per  or by m a g n e t i c  

tape. The paper a t t a c h m e n t s  are m an u al l y  e n t e r e d  into the PFD system, 

ide nt i f y i ng  the pe rson's record as one to be a t t a c h e d  upon payment. The 

ma gn e t i c  tape m a tc h does b a s i c a l l y  the same thing. B e c a u s e  of the huge 

volume of at tac hm en t s ,  and b ecau se there is o n ly  one e mp lo y e e  to process 

them, the De par tm en t  of R e v e n u e  has been e n c o u r a g i n g  tape matc hes  for

those c r e d i t o r s  who a re  l a rg e  and s oph is t i c a ted  enough to handle i t  ( e . g .
Chi ld Support Enforcement, IRS,  Department of  L a b o r ) .  Those se rv ing  the



Program Summary (con't)

d e p a r t m e n t  wi t h  a t t ac hm e n t s  may release the a t t a c h m e n t  up until the time 

the d i v i d e n d  is paid. This occurs when the d e b t o r  has sati sfi ed the debt 

by o t h e r  means. Releases are all done m a n u a l l y  by e nt e ri n g  a status 

c ha n g e  in the file. The PFD sys t e m  includes a " g a rn is h m e n t " s u b s y s t e m  

w h i c h  p ro ces ses  payments in p rio ri ty  order once an a tt a c h e d  d iv i de n d  comes 

up for payment. In cases w h e r e  a residual a m o u n t  is due the ap pli ca nt , 

the s u b s y s t e m  also produces that warrant.

In e ach case w he re an i nd i v i d ua l' s  di vid end  is a t t a c he d,  in w h o l e  or in 

part, the De par tm e n t  of R ev en u e  sends the a p p l i c a n t  a not ic e i nd ic a t i n g  

how m u c h  was taken, and by whom. This n o t i ce  a l s o  p ro v i d e s a t e l e p h o ne  

nu mbe r at w hi c h  the process server can be c on t a c t e d .

The c h ang es pr oposed w ould requir e the D o c u m e n t  P r o c e s s i n g  section of 

A d m i n i s t r a t i v e  Ser vices - PFD to do the f o llo win g:

1) m o d i f y  the v o l u nt ar y  a s s i g n m e n t  to e x p l a i n  the changes;

2) r e v i ew  all v o l u n ta ry  a s .l g n m e n ts  to d e t e r m i n e  those falling u n d e r  AS 

43 .23. 065 (d)  as proposed;

3) m o d i f y  the A t t a c h m e n t  s u b - s y s t e m  of the PFD s y s t e m  to r e co g n i z e the 

n e w  pr iority of such v o l u n t ar y a ssi gn me n t s .

1. Po si t i o n s : None

2. Other E x p e n d i t u r e s : None

F u n d i n g : N/A

Section Cos t A n a l y s i s : N/A

C o m p u t a t i o n s : N/A

Impact on Local G o v e r n m e n t : N/A

A t t a c h m e n t s : None

Suggested R e v i s i o n s : None
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Or i g i n a l  sponsor: Faiks

IN T H E  SENATE BY T H E  J U D I C I A R Y  COMMITTEE

H O U S E  CS F O R  CS F O R  SENATE B I L L  NO. 423 (Judiciary)

IN T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E SSION

A BILL

For an A c t  entitled: "An A c t  c r e at ing a m i s s i n g  perso ns information c l e a r­

ing h o u s e . "

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF THE S T A T E  OF ALASKA:

* Section 1. A S  18.65 is a m e nded b y  a d d i n g  n e w  sections to read:

A R T I C L E  7. M I S S I N G  PERSONS I N F O R M A T I O N  CLEARINGHOUSE.

Sec. 18.65.600. M I S S I N G  P E R S O N S  I N F O R M A T I O N  CLEARINGHOUSE. 

There is in the D e p a r t m e n t  of P u b l i c  S a fety the m i s s i n g  persons i n f o r­

ma t i o n  clearinghouse.

Sec. 18.65.610. D UTIES OF M I S S I N G  P E RSONS  I N F O R M A T I O N  C L E A R I N G­

HOUSE. (a) T h e  m i s s i n g  perso ns i n f o r m a t i o n  c l e a r i n g h o u s e  is e s t a b­

lished as a central r e p o s i t o r y  of i n f o r m a t i o n  r e g a r d i n g  m i s s i n g  p e r­

sons .

(b) The c l e a r i n g h o u s e  shall

(1) e s t a b l i s h  w i t h i n  the state a s y s t e m  and appropriate

proced u r e s  for c o m m u n i c a t i o n  of i n f o r m a t i o n  r e g a r d i n g  m i s s i n g  persons;

(2) collect, maintain, a n d  d i s s e m i n a t e  accurate and c o m­

plete i n f o r m a t i o n  on m i s s i n g  p e rsons for the p u r p o s e  of identifying, 

locating, and r e t u r n i n g  them;

(3) p r o v i d e  for e x c h a n g e  of i n f o r m a t i o n  on m i s s i n g  persons 

w i t h i n  the state;

(4) coope r a t e  w i t h  p r i v a t e  citizens, local law enforcement 

agencies, and ot her state and f e d eral agenc i e s  in investigations c o n­

cerning m i s s i n g  persons;

(5) m a i n t a i n  c o m m u n i c a t i o n  w i t h  the National Crime

-1- HCS CSSB 423(Jud)



Information C e n t e r  for e x c h a n g e  of information  on persons suspected of 

interstate travel;

(6) p r o v i d e  training and a s s i s t a n c e  to law enforcement 

agencies to p r o m o t e  e f f e c t i v e  u s e  of the c l e a r i nghouse.

Sec. 18.65.620. D U T Y  OF L A W  E N F O R C E M E N T  A G E N CIES. All local and

state law e n f o r c e m e n t  a g e ncies shall submit to the cleari nghouse all

n£ssing p e r s o n  reports r e c e i v e d  b y  the law e n f o r c e m e n t  agency if the

Hissing p e r s o n  is not l o c a t e d  w i t h i n  72 h o u r s  a f t e r  the report was

filed.

Sec. 18.65.630. M E D I C A L  A N D  D ENT AL R E C O R D S  OF M I S S I N G  PERSONS,

(a) W h e n  a p e r s o n  files a r epo rt of a m i s s i n g  p e r s o n  w i t h  a law

enforcement a g e n c y  or w i t h  the clearinghouse, a f o r m  a uthorizin g the 

release o f  m e d i c a l  and dental records to the l a w  e nforcement  agency 

aid to the c l e a r i n g h o u s e  shall b e  supplied to the family, n e x t  of kin, 

or legal g u a r d i a n  of the m i s s i n g  person. T h e  family, next of kin, or 

legal g u a r d i a n  o f  the m i s s i n g  p e r s o n  m a y  c o m p l e t e  the release form and
i

deliver the r e l e a s e  f o r m  to the p h y s ic ian or d e n t i s t  of the missing  

person. T h e  p h y s i c i a n  or d e n t i s t  w h o  r e c eives  a r e lease form signed

- if the family, n e x t  of kin, or legal g u a r d i a n  of the m i s s i n g  person

nay only r e l e a s e  the m e d i c a l  or denial records to the law enforcement 

ageniy and the cle aringhouse.

(b) W h e n  the family, n e x t  of kin, or legal g u a r d i a n  of a missing  

person c annot be l o c a t e d  or does not exist, a law e n for cement officer 

®ay file a w r i t t e n  p e t i t i o n  in court stating  that an active i n v e s t i­

gation is b e i n g  conducted, that m e dica l a n d  dental records are 

required for the e x c l u s i v e  p u r p o s e  of f u r t h e r i n g  the investigation, 

aid that the family, n e x t  o f  kin, or legal g u a r d i a n  of a m i s sin g 

person c an not b e  located. The court m a y  issue an order for the 

release of m e d i c a l  and dental records n e c e s s a r y  for the identification 

H C S  CSSB 4 2 3 (Jud) -2-
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of a m i s s i n g  person, if a f t e r  a h e a r i n g  on the pet ition the court

finds that (1) an a ctive i n v e s t i g a t i o n  is in progress to locate a

m i s s i n g  person; (2) m e d i c a l  and dental records are n e c e s s a r y  for the

investigation; and (3) the family, next of kin, or legal g u a r d i a n  of a

m i s s i n g  p erson cannot b e  l o c a t e d  after a d i l igent search or does not

exist. The order shall s t a t e  that m e d i c a l  and dental records shall be
«■

u s e d  only  for the p u r pose s o f  locating the m i s s i n g  p e r s o n  and that 

o n l y  m e d i c a l  or dental r e c ords n e c e s s a r y  to identify the m i ssi ng 

p e r s o n  m a y  be released.

(c) The p h y s i c i a n  or dentist w h o  receives a court order or 

r e lease f o r m  u n d e r  this s e c t i o n  m a y  only r e lease that inform a t i o n  that 

is n e c e s s a r y  to i d e nt ify the m i s s i n g  person.

(d) M e d i c a l  and d en tal records o b t a i n e d  u n d e r  this s e c t i o n  shall 

b e  p r o v i d e d  to the clea ri n g h o u s e ;  however, informat ion p r o v i d e d  to the 

c l e a r i n g h o u s e  m a y  not leave the state or be filed in a computer system 

or n e t w o r k  n ot c o n t r o l l e d  b y  a state agency.

(e) W h e n  a m i s s i n g  p e r s o n  is found, the law e nfor cement agency 

a n d  the c l e a r i n g h o u s e  shall destroy, i m m e d i a t e l y  upon notification, 

all records in their files o b t a i n e d  u n d e r  this section in r e l a t i o n  to 

the p r e v i o u s l y  m i s s i n g  person.

Sec. 18.6.5.640. R E P O R T S  U P O N  F I N D I N G  A  M I S S I N G  PERSON. (a) A 

p e r s o n  w h o  has filed a m i s s i n g  p e r s o n  r eport w i t h  the c l e arin ghouse or 

a law enforc e m e n t  a g e n c y  shall immedi a t e l y  n o t i f y  the c l e aringh ouse or 

the law e n f o r c e m e n t  a g e n c y  w h e n  the l o c ation of the m i s s i n g  p e r s o n  is 

determined.

(b) The law e n f o r c e m e n t  a gency and the clearingh ouse shall 

i n f o r m  the p e r s o n  w h o  has f i l e d  a m i s s i n g  p e r s o n  report of the penalty 

u n d e r  AS 18.65.650(b) for f a i l u r e  to r e p o r t  that a missi ng p.- 'on has 

b e e n  located.

-3- HCS CSSB 4 2 3 (Jud)
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Sec. 18.65.650. PENALTY. (-a) A p e r s o n  in an a g e n c y  who k n o w­

ingly fails to p e r f o r m  a duty u n d e r  AS 18.65.620 - 18.65.630 or who 

k n o w ingly uses i n f o r m a t i o n  o b t a i n e d  u n d e r  AS 18.65.600 - 18.65.660 in 

a manner n o t  n e c e s s a r y  for a m i s s i n g  p e r s o n  i n v e s t i g a t i o n  is liable in 

a civil a ction to a p e r s o n  h a r m e d  b y  the failure  to p e r f o r m  the duty 

for a penalty of n o t  m o r e  than $10,000.

(b) The c o m m i s s i o n e r  o f  p ublic safety, or a p erson  designate d by 

the commissigner of p ublic safety, m a y  file a civil complaint in the 

district court to enforce A S  18.65.640. A  p e r s o n  w h o  fails to comply 

w i t h  AS 18.65.640 is subject to a civil fine of n o t  m o r e  than $1,000.

Sec. 18.65.660. DEFINITION. In AS 18.65.600 - 18.65.660 " c l e a r­

inghouse" m e a n s  the m i s s i n g  p e rsons i n f o r m a t i o n  c leari n g h o u s e  e s t a b­

lished in A S  18.65.600.

* Sec. 2. A S  18,60.170 is a m e n d e d  to read:

Sec. 18.60.170. R E P O R T  A N D  I N V E S T I G A T I O N  O F  DISAPPEARANCE. The 

commissioner of p ub lic s a fety or the c o m m i s s i o n e r 's [HIS] designee 

shall file each n o t i f i c a t i o n  of d i s a p p e a r a n c e  w i t h  the m i s s i n g  persons 

information c l e a r i n g h o u s e  u n d e r  AS 1 8 f65.620 [IN A L P H A B E T I C A L  O RDER IN 

HIS O F F I C E ] , and shall n o t i f y  the p e a c e  o f f i c e r  in the district where  

the disappe arance o c c u r r e d  or in the n e a r e s t  d i s t rict s w h e r e  there is 

a peace o f f i c e r  to m ?’re an i n v e s t i g a t i o n  r e g a r d i n g  the disappearance. 

If the circum s t a n c e s  give r e a s o n a b l e  grounds for s uspicion that a 

m u r d e r  has b e e n  committ ed or that a p e r s o n  has m e t  w i t h  foul nlay, the 

peace officer shall r eport  all the facts to the district attor ney in 

the peace o fficer's [HIS] dist r i c t  or the a s s i s t a n t  district attorney 

living n e a r e s t  the place  w h e r e  the p e a c e  o f f i c e r  [HE] resides. The 

district a t t o r n e y  or the a s s i s t a n t  d i s t r i c t  a t t o r n e y  shall assist and 

advise the p eace  o f f i c e r  in the [HIS] investigation.

HCS CSSB 423(Jud) -4-
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LAW O F F IC E S  OF
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3 0 7  EAST N O R TH E R N  L IGHTS BOULEVAHO 

SU ITE  2 0 0  

A N C H O R A G E , ALASKA 9 9 5 0 3

(S07)aT«-0d44

M a y  9, 1986

Repre s e n t a t i v e  Mike M i ller  
H o u s e  of Re presentatives 
State C a pital 
Juneau, Alaska 99811

RE: P r o posed Amendments to AS 34.08.470 (Lien for Assessments/
U n i f o r m  Common interest Ownership Act) (House Bill 470)

D e a r  Mr. Miller:

X have worked exten s i v e l y  as a lawyer in the c o n d o m i n i u m  and 
p l ann ed unit development field for 15 years. D urin g this period 
of time I have prepa red legal documents for not leas t f. an 50 
condomi niums and PUDs, and have represented owners' associations.

W h i l e  I believe it reasonable and necessary for a c o n d o m i n i u m  
owners' association to have the ability to foreclose its 
a s s e s s m e n t  lien by summary proceedings, AS 34,08,470 as it is now 
w r i t t e n  will not work for this purpose.

AS 34.08.470 (j) (1) and (4) purport to give a condo m i n i u m  owners' 
a s sociatio n the right to foreclose an assessment lien u nder the 
non-jud icial d e e d  of trust foreclosure procedure set forth in AS
34.20.070 et seq.

The legal basis for a non-judicial or summary foreclosure u n d e r  AS
34.20.070 is found in its firtit sentence:

Section 34.20.070. SALE BY TRUSTEE. (a) If a deed 
of trust is executed conveying real p r o perty located in 
the state to a trustee as security for the p a yment o f  an 
indebtedness and the deed provides that in the case of 
d e fault . . . the trustee m a y  sell the property for a 
condition broken, the trustee, . . . m a y  execut e the
trust by sale of the property, ♦ . . w i thout  first
securing a decree of foreclosure and order of sale from 
the court . . . .  (emphasis added)



R e p r e sent ative Mike Miller 
M a y  9, 1986 
Page Two

Thus, unless there is a conveyance of a c ondom inium unit to a 
trustee, the unit can not be' sold by a trustee to satisfy the 
a s s o c i a t i o n’s lien* In short, there 1 b a very significant legal 
d ifference between an assessment lien, a n d  the lien of a deed of 
trust. A  purport ed extra judicial sale under AS 34*20,070 to 
satisfy an assessment lien would pass no title as the "trustee" 
n e v e r  was co nveyed title.

I have di scussed this provision w i t h  representatives of three 
title insurance companies doing business in the A nchorage area w h o  
concurred with the foregoing analysis and indicated that their 
companies w o u l d  not insure title acquired through such a 
procedure.

Sincerely,



ALASKA MORTGAGE BANKERS ASSOCIATION
P.O. BOX 4-2691 / ANCHORAGE, ALASKA 99509

May 1, 1986

Honorable M. Mike Miller 
Chairman, J u d i ciary  Committee 
Alaska State Legislature 
Pouch V (MS 3100)
Juneau, Alaska 99811

RE: Senate Bill 470
U n ifo rm Common Interest Own ership Act

Dear Representat ive Miller:

We understand the subject bill has been referred to the 
House J u d i ciary Committee, which has a hearing scheduled 
for May 9th.

We urge quick passage of the bill, so that the problems 
encou n t e r e d  with the current law can be cleared up in this 
session.

Lupolle Stietz 
President

L S : ga



ALASKA MORTGAGE BANKERS ASSOCIATION
P.O. BOX 4-2691 / ANCHORAGE. ALASKA 99509

May 8 ,  1986

Honorable Mike Miller

Chairman, House Judiciary Committee

Pouch V (MS 3100)

Juneau, Alaska 99801

Re: SB 470

Uniform Common Interest Ownership Act

Dear Representative Miller:

The Alaska Mortgage Bankers Association ^ ~ worked closely with various 

industry groups over the past four r i seek amendments to the

Uniform Common Interest Ownership Act. jrpose of these efforts was

to have a law providing full disclosui al estate purchases yet, at

the same time, protect Homeowners Associc. . nd maintain the ability tn 

finance and insure common interest properties.

We understand there are concerns by some about the repeal of the non­

judicial Foreclosure presently available to Homeowners Associations i the 

event of default in payment of dues by a unit owner. The purpose of this 

letter is to inform you that it would be in the best interest of a lender, 

as either a loan servicer or holder of the mortgage, to work with 

Homeowner's Associations when a default in payment of dues occurs. 

Counseling of the borrowers regarding their obligation to pay homeowners 

dues and assisting the association in collection of the dues would be a 

prudent consideration of any mortgage servicer.

As has been indicated in our previous written testimony regarding SB 470, 

we urge a quick passage of this bill so that financing and insuring of 

properties in common interest communities can continue without 

restriction. We understand that additional amendments may be desired; 

however, SB 470, in its present form, takes care of the majority of 

concerns brought forth since the effective date of the Act.

Vice President

KM: rm



April 4, 1986

ALASKA MORTGAGE BANKERS ASSOCIATION
P.O. BOX 4-2691 /ANCHORAGE. ALASKA 99509

Members

Alaska State Legislature 

Pouch V

Juneau, Alaska 99811 

Re: Senate Bill 470

Honorable Senators and Representatives:

The Alaska Mortgage Bankers Association recommends passage of 

Senate Bill 470.

The Uniform Common Interest Ownership Act took effect on January 

1, 1986. The law provides fcr disclosure of srtain information 

to purchasers of property in common interest communities as well 

as defining these communities. We support the intent of the law 

and the disclosure requirements cn large and/or structured 

common interest communities.

It became apparent when implementing the law that certain refine­

ments were needed, especially as regards small and/or limited 

common interest communities. Our Association, along with others 

in the real estate industry have worked with legislative staff 

toward a goal of amending the law. Senate Bill 470 incorporates 

the refinements the industry felt were needed and should solve 

the problems encountered by the real estate industry, title 

companies, lenders and consumers in working with the Uniform 

Common Interest Ownership Act.

We feel passage of the bill would result in a workable law which 

encompasses the intent of the legislature and the intent of the 

Model A.ct.

Should you have any questions, we will be happy to discuss this 

at your convenience.

Lucille Stietz 

Vice President 

07-265-2860



P 0 . Box 101020, Anchorage, Alaska 99510

E li zab eth  Hickerson 0ATE: Mar ch 11, 1986

B etty M. C o o k f ^ -  

M o rt g a g e Operations D i r e c t o r

Re: UC IOA  - AHFC's R e c o m m e n d e d  Changes

AS 34.08

Al a s k a Housing Finance C or por ati on is not oppos ed to the d el e ti o n  o f  the 

w o rd s  "or financing from the AHFC" from sec ti o n s  34.08.020 and 34.08.030.

Our testi mon y last year was not a request to have such l ang uag e included, 

but a concern for d i s c l o s u r e  protect ion  for purchas ers  of u n it s in small 

projects. If the l eg i sla tor s agree that these purchasers nee d the p r o t e c­

tion of  this law, then p urc h a s er s need that p rote cti on whether or not AHFC 

is financing the project.

I b e l i e ve  o u ' concern for small projects, e sp ec i a l l y  those with h i g h  budgets, 

is still a valid and tro ub le s o m e  concern. I urge you not to d e l e t e  "or 

financing from AHFC" with out  some c o m p e n s at in g addition. This can be a c c o m­

plishe d by changing the w o r d  "or" at the end of line 27 (Sec. 3 4.08 .03 0) to 

"and." This will e xc l u d e  c o mm u n i t i es  that are both under 12 un its  and hav e 

b ud get s of less than $100 pe r year/per unit rather than e x c l ud in g  p r oj ec t s  

that are either under 12 u nits or under $100 per year.

If the legislators do not want to cha nge  the word "or" to "and", I st rongly 

suggest some other m e t ho d be found to require resale d isclosure in small, 

high oudget projects b e f o r e  AHFC is taken out.

A tt a c h ed  is an analysis of  which pr ojects would need to comply with the law 

as it curre ntl y reads; with "AHFC" deleted; and with "AHFC" d e l e t e d  and the 

word "or" changed to "and." This analysis is general in n atu re  and a c k n ow l­

edges that all pro jects fall under some p r o v i si on s o f  the law (.720-.740). 

The chart was made to a n a l yz e  the main c onc er ns  of the realtors and lenders.

su

Attach men t



CS SB 470 (Judiciary)
An Act Relating to the n n i f o r m  Common Interest O w n e r s h i p  Act

hi.iform Common I n t erest O w n e r s h i p  Act became l a w  last year. 
A c c o r d i n g  to the re altors, bankers, title companies and 
homeowners associations, the law is w o r king very well, 
p a r t i c u l a r l y  for condominiums.

The only real p r o b l e m  that has arisen involves certain plan ned 
communities, such as subdivisions, which have mini mal 
responsibilities for road maintenance, common wells and septic 
systems. Homeowners asso ci a t i o n s  have in irai v cases never 
e x isted or functioned.

This bill provides c e r t a i n  exception s for thu_e p l a nned  
c o m m u n i t i e s :

1. If the p l a n n e d  c o m m unity has no development rights and 
its annual assessments per unit are less than $100, then only 
three sections of the act apply: separate title and taxation;
a p p l i c a b i l i t y  of local ordinances; and eminent domain.

?. An alternative means of disclos ure is allowed where 
there is no functioning association. The buyer can provide 
d isclosures  through an affidavit.

Certain housekeeping m e a sure s are also contained in the bill:

Associations m a y  petition the court to amend t heir 
d o c u m e n t s ;

Associations m u s t  judicially foreclose their liens;

In addition, all n e w l y  created condomini ums and cooperatives, 
regardle ss of size, are subject to the act. This is n e c e ssary  
because condominiums and cooperatives are creatures of statutory 
law, and therefor if these entities were not subject to the 
act, there is no c o m m o n  law under whic h they can be created.

This bill has been e n d o r s e d  by:

Alaska Mortgage Bankers Assoc i a t i o n  
Alaska Land T i t l e  A s s o c i a t i o n  
Alaska A s soci ation of Realtors 
C o n s umer P rotectio n 
AHFC
Attorneys who r e p r e s e n t  Associ ations



J U D I C I A R Y  C O M M I T T E E  SUBSTITUTE 
SENATE BILL 470 

Sectional Analysis

AS 34.08.010 is a m e n d e d  to include the regulation o f  all residenti al 
condominiums and c o o p e r a t i v e s  under  the common i n t erest o w n e r s h i p  
art.

Section 1.

Section 2.

AS 34.08.030 is a m e n d e d  to apply only to planned c o m m u n i t i e s  in which 
there are no develo p m e n t  rights and whose annual a s s e s s m e n t s  are 
limited to $100 per unit.

Section 3.

The w o r d i n g  of this n e w  section was contained i i the o r i g i n a l  AS
34.08.030. Due to the m o d i f i c a t i o n s  to that section, the drafter 
r ecommended  a new s e c t i o n  be created.

Section 4.

AS 34.08.040 is a m ended to include AS 34.08.510 as an applicable  
section to preexist ing common interest communities. A S  34.08.510 is 
referenced in AS 3 4 . O S . 590 (Resale certificates) but w a s  not included 
under AS 34.08.040. This addition clarifies the a p p l i c a b l e  sections.

Section 5.

A new section is a d d e d  that gives associations the a b i l i t y  to 
petition the court in or der to a mend declarations. T h i s  is n e eded to 
m o d i f y  declarations w h i c h  have no provisions for a m e n d m e n t s  or whose 
declara tions reauire a high percentage  of unit owners to vote on 
amendments. Adequate due process provisions are included. This is 
adopted from the C a l i f o r n i a  law.

Section 6.

A new section is add ed that gives associations  the a b i l i t y  to 
petitio n the court in o rde r to extend the termination date of the 
declaration. This is needed where no provisions for e x t e n s i o n  are 
provided in declarations. Adecruate due process p r o v i s i o n s  are 
included, "’his is a d o p t e d  from the Cali f o r n i a  law.

Section 7.

AS 34.08.470 is amended by r e p e aling the noniudiciai lien foreclosure 
procedures under AS 3 4 . 2 0 . 0 7 0  (Deed of Trust) as a p p l v  to 
condominiums  and p l a n n e d  communities. The remedy a v a i l a b l e  u n d e r  the 
Deed of Trust statute was intended to he available o n l y  to the



original parties to the deed, and thus is inappropriate for 
nonparties, parti c u l a r l y  condo miniums and planned communities.

Section 8.

AS 34.08.590 is a m ended by a ddin g an alternative resale certificate 
for planned communities where there is no associatio n or officers ana 
where no assessments are collected.

Section 9.

This section was added in order to comply with the revisions to AS 
34.08.020 cad AS 34.08.030.

Section 10.

AS 34.08.020 is repealed. C ooper a t i v e s  by nature are creatures of 
statutory law and should be regulated bv the Common Interest 
O w n e rship Act.



A laska ^tatc legislature
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Senate

M a r c h  27, 1986

M E M O R A N D U M

TO: S e nate Financ e Committee Memb ers

FROM: Jan Faiks, C o-C hairman
S enate Fina nce C o m m i t s  re

SUBJECT: F i nanc e Committe e Sporfsored Bill

W i t h  the commi t t e e ' s  concurrence, I w o u l d  like to introduce 
a committee  spo ns o r e d  bill w h i c h  makes several amendments 
to the U n i f o r m  C o m m o n  Interest Owner s h i p  Act w h i c h  was 
approve d by the L e g i s l a t u r e  last session.

The amendm ents are the result of r e c o m mendatio ns o f f er ed by 
a joint industry c o m m i t t e e  consi s t i n g  of repr es e n t a t i v e s  
from the A l aska R e a l t o r s  Association, AHFC, A l a s k a  Land 
Title A s s o c i a t i o n  and the A s s o c i a t i o n  of M o r t g a g e  Bankers. 
Basically, the bill wi ll do the following:

1. Cla rifies the proced u r e s  w h i c h  must be 
followed in p l a n n e d  c omm unities (especially 
single family units) w h e r e  there is limited 
c ommon el ements such as road m a i n t e n a n c e  a nd/o r 
c ommon wells. In p l a n n e d  communities, t y p i c a l l y  
there is no ho: .^owners a s s o c i a t i o n  t h ereby m a k i n g  
it not p o s s i b l e  ,.:o comply w i t h  some cf U C IOA's 
p r o v i s i o n s  such s the A s s o c i a t i o n  p r o v i d i n g  a 
re-sal® certificate. Instead, the amendment 
provides for an altern a t i v e  means of d i s c l o s i n g  
to potential b u yers  all oblig ations associated 
with the real estate.

2. M a kes all condom i n i u m s  subject to the Act 
(currently it perta i n s  to those w i t h  12 or mor e 
u n i t s ) .

OUT OF SESSI0IA
1024 WEST STXTM AVENUE. SUITE 302 ANCHORAGE, ALASKA 99501 907-274-6611



3. Provides an A s s o c i a t i o n  wi th the a b ility to 
go to court w h e n  it has a p r o b l e m  in amending its 
declarations  (such as the inability to g et 100% 
of the homeow n e r s  to agree due to absence from 
the p r o p e r t y ) . This is p a t t e r n e d  after a C a l i­
fornia lav/.

I w o u l d  like to introduce the l e gislat ion on Friday, M a r c h  
28th. As n result, w o u l d  you p lease let me k n o w  if you 
have any problems assoc iated v/ith the committee' s 
spons o r s h i p  of it.

A t t a c h e d  is a sectional analysis as v/ell as dra ft of the 
bill. Should you have any additional questions, p l e a s e  let 
me know.

T h a n k  you.



TO: SENATOR JAN FAIKS
SENATOR RICK HALFORD

FROM: ELIZABETH J. HICKERSON

SUBJFX7T: UCICA AMENDMENTS

DATE: MARCH 26, 1986

During the last month I have met cm a number of occasions with 
representatives from the Joint Industry Committee which was formed to 
make reccmnendations concerning UC.TOA, Rased on their concerns and with 
legal advise frcm Don Ruck and numerous Alaska lawyers that are engaged 
in the real estate practice, the attached draft bill was developed.

The following is a sectional analysis of the draft.

Section 1. AS 34,OR,020 is amended! as follows:

it is made clear that this section applies to cooperatives that are 
created after January 1, 1986; and,

financing from AHFC is deleted.

Problem solved: It is now clear which cooperatives are only subject to
the univercal sections, AS 34.08.7?0 - 740 (ncnresidential or 12 units 
and no development righto). Financing from AHFC was a problem because 
as a practical matter, all cooperatives are or might be subject to this 
type of financing, and therefore the intent of the uniform act was 
frustrated.

Cooperatives in Alaska are few - three or four statewide - according to 
the people in the industry, so there will be little affect. However, if 
a cooperative is created after January 1, 1986, the declarant may opt in 
under the entire act.

Section 2. AS 34,08.030 is amended as follows:

the exemption only applies to planned conmunities not subject to 
development rights or whose assessments are limited to $100 per 
unit annually;

financing from AHFC is deleted; and,

condominiums regardless of size are subject to the entire act under 
AS 34.08.010.

Problem solved: Planned communities with limited assessments and no
development rights which are created after the date of this amendment 
are only subject bo the universal sections. The entities which are



exempted must still provide disclosures based c m  the cannon law if they 
decide not to opt into the entire act.

Section 3. The provisions of this section were included under AS
34.08.030. With the amendments to that section, it was the 
determination of the drafter that a separate section be created.

Section 4. AS 34,08.040 is amended to include AS 34.08.510 as an 
applicable section for preexisting cannon interest carmunities.

Problem solved: This clarifies that AS 34.08.510 applies to preexisting 
communities. While this section is referenced in AS 34„08.590, which is 
an applicable section, this amandment removes ai.y doubt.

A planned community which limits its annual assessments to $300 in its 
declaration is not required to provide a public offering statement or a 
resale certificate under AS 34.08.510. This solves a number of problems 
for planned cannunities with limited responsibilities which do not have 
the ability to provide resale certificates.

Section 5, A new section is created which is based on the California 
law. Under this section, an association or unit owners may petition the 
court to amend their declaration when it has been impossible to secure 
the necessary number of votes. The petition must state what efforts 
have beer, made to solicit the approval of the unit owners, what 
amendments are sought, the effect of the amendments, etc. The court may 
not approve amendments which eliminate a special right, preference or 
privilege, or that would impair the security interest of a mortgagee. 
Numerous due process provisions are included.

Problem solved: This makes it possible for declarations to be amended 
when c ' / n e r s  are absent or refuse to participate personally or through a 
proxy. {McNall recommendation)

Section 6. A  new section is added that allows associations or unit 
owners to petition the court for an extention of the termination date 
contained in the declaration. This would be accomplished by utilizing 
the procedures contained in the above referenced Section 4. This is 
also based on the California statute.

Problem solved: This makes it possible for declarations to be amended
when owners are absent or refuse to participate personally or through a 
proxy. (McNall recarrmendation)

Section 7. Amends AS34.08.470(j) by repealing the nonjudicial lien 
foreclosure procedure under AS 34.20.070 (Deed, of Trust).

Problem solved: When this section was drafted a legal fiction was
created. Associations could use the Deed of Trust provisions which



allow nonjudicial sale of property. The problem with this is that 
associations are not parties to the Deed of Trust. This drove the title 
people crazy. Most of the my time over the last week has been spent on 
this provision, trying to figure out what was the best way to go. After 
talking to no less than ten attorneys and a superior court judge and 
reviewing the comments to UCIOA carefully, I determined that this remedy 
should be repealed. Associations may still proceed under the lien 
foreclosure provisions of AS 34.35.005 or sue on a breach of contract.

If the banks will cooperate with associations and apply pressure on 
delinquent unit owners, then court action and its associated expense can 
be avoided.

Section 8. AS 34.08.590 is amended by adding an alternative resale 
certificate as follows:

Unit owners in a planned ccurnunity that was created after January 
1, 1986, not exempt under AS 34.08,050 (carminities 1 2  and under), 
does not collect assessments and does not have an association or 
board members, may provide an affidavit instead of a resale 
certificate.

The affidavit must include:

a statement that no assessments are collected; date and amount 
of last assessments; and the reason that assessments ceased?

a statement that no association exists or no board/officers 
exist;

copies of tha declaration, bylaws, rules, etc.?

a brief description of the real "estate and all obligations 
associated with that real estate.

Problem solved: In situations where no associations exists and
therefore i.t is impossible for a resale certificate to be provided, the 
unit owner is able to provide an affidavit that discloses the vital 
information associated with the property.

Section 9. A  new section is added that concerns those condominiums that 
were created after January 1, 1986 but before the date of the amendment 
to AS 34.08.030. These entities relied on the lav that existed at the 
time, and could have been exempted from the majority of the act at time 
of creation. It protects their interests, but provides that acts and 
occurrences after the effective date of the amendment will be regulated 
under AS 34.08.040.

Problem solved The few condominiums created during this short period 
will be grandptrented in under the provisions for preexisting corrmon 
Interest communities.
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I have been told that these amendment will be endorsed by:

Alaska Realtors Association 
AHFC
Alaska Tand Title Association 
Association of Mortgage Bankers
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April 22, 1986

The Honorable Pat Pourchot 
Alaska State Legislature 
H ouse of Representatives 
Pouch V  
State Capitol 
Juneau, AK 99811

Re; Senate Bill 470

Dear R e p r e sentative Pourchot;

In response to your letter of April 7, 1986, I have reviewed 
SB 470 and make the following observations.

Section 1; The amendment to AS ~ v.08.020 removes and clarifys
portions of this section which has caused some great confusion 
in the industry and I find that these corrections will be 
h e l p f u l .

Section 2: A S  34.080.030 is amended to remove the Alaska
Housing Finance Corporation language w h i c h  when reviewed, is
very confusing. The lenders, attorn eys and others were not 
sure what the wording "subject to any development rights or 
financing from the Alaska House F i n a nce Corporation" meant. 
Since there was substantial room for argument over what that 
language might possibly mean, it was felt that it was best to 
leave Alask a Housing to its own discr etion in the form of 
regulations and limitations on loan programs. Also, Section 2 
clarifys the difference  between a "planned community" and a 
common interest community such as a condo or coop. Generally 
speaking, the condominiums and cooperatives have substantial 
m o nthly assessments. It is the planne d community, w h i c h  is 
usually a single family subdivision w i t h  a common well, common 
road m aint enance and so forth, w h i c h  will have much smaller 
assessments than those of the condo. It was not the intention 
of the drafters to bring those small associations within thi 
requirements of the act. I find no problems »,ith this change.

Section 3 is again clarifying language to make sure that the 
act applies to all those areas that it should apply to and that 
a crea tive developer does not bel ieve somehow that he can avoid 
the application of the act.
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Section 4 is designed to avoid confusion over exactly which 
sections of the act apply to pre-exi sting communities, although 
the new section .510 is impliedly applicable because it is 
referenced in Section .590. Everyone feels more comfortable by 
specific ally including it.

Section 5 is needed to deal with two specific scenarios. One 
is a situation where the association must have a m embe r s h i p  
vote to be allowed to do particular task; for example, approve 
an annual budget, hold an election or amend its documents. The 
association will have the right to seek the court's help in the 
event that the association cannot obtain the required quorum or 
the documents of the association simply don't allow the 
association to do what it is trying to do I am aware of one 
specific situation which I have shared w i t h  Senators Halford 
and Faiks previously. The association has a declaration that 
does not have a clause allowing amendment. The association 
cannot amend its declaration to do some of the things the 
association must do. In addition, even if you could argue that 
if 100% of the unit owners in a subdivision agreed and that 
they would sign a document consenting to an amendment, that may 
not be sufficient. In this particular situation, about 5 of 
the owners were directly opposed to what the board was trying 
to do. The possibility of getting 100% approval w ould be 
impossible. The other scenario that I can share with you is 
Eaglewood Owner Association, which is an association of 5 
phases eventually  totaling about 900 homes. There is presently 
about 700 homes in the subdivision. For this association to 
take the steps neces s a r y  to amend its documents to enjoy some 
of the benefits of the new act, it must garner approximately 
600 votes. This means either a m a ssive pr oxy solicitation or
600 owners attending a meeting. The board cannot afford to
hire the personali ties and physical location that it would take 
to get 600 p eople there, but, assuming we could have President 
Reagan show up for our homeowners association meeting, the 
chances of getting 600 of our 900 people out to the meeting 
would still be remote. This as sociation has not been able to 
hold an election for the last three years and is able to 
proceed only because the documents allow the existing directors 
to appoint replacement directors for p eople who resign. At
this point we have had unfilled terms that have lasted three
years. A most unhappy result unforseen by the developers and 
the drafters of the documents. This amendment to the act then 
allows the court to assist those associations.
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Section 6 is to deal w i t h  documents that for some reason or 
other m a y  not have an expiration date contained therein and a 
m e t h o d  for the association's members  to continue the existence 
of the association.

Section 7: This section is the one that causes me the greatest
amount of concern and needs some discussion. To collect unpaid 
assessments, the a ssociation really has under the existing law, 
three alternatives. One, they can file a small claims or 
d i s t rict court action which requires retaining an attorney, 
going to court, getting a judgment, seeking an award of 
attorneys fees and cost; and then collecting the money, if and 
when you can locate the n on- paying unit owner. This is a time 
consuming process. Often by the time that the association 
turns it over to me for collection, there will be 4 or 5 months 
w orth of assessments outstanding. By the time we get into 
court for a hearing, an additional 3 or 4 m o n t h  wait is added 
because of the length of time the legal process takes. By that 
time, the association will be in court seeking nine months 
w orth of assessments. I would note p a r a n t h e t i c a l l y  that the 
courts are not pleased to see the associatio ns bring these 
claims against the unit owners and do not treat kindly 
arguments that the association is simply acting as a body of 
the unit owners responsible for running the association's 
common b usiness and so on and so forth. The judges simply get 
f rustrated w i t h  having to deal w i t h  a $1,000 collection case 
and v i e w  the association's claims to enforce rules as 
"nuisances". I have heard one judge say that he does not 
believe  associations should be allowed legal representation. I 
suppose this is reflective of an e ducatio nal process that must 
go on with our judiciary. However, it is costly and 
f r u s t r a t i n g  for the association, as well as myself, to have to 
be the ones paying either in time or in m o n e y  to educate our 
judiciary. Tho second method that an association has for 
pursuing collection of its unpaid assessments is to foreclose 
through a non-judicial  deed of trust foreclosure. This is 
allowed by the Horizontal Property Regime act and that same 
language was brought forward into the Common Interest Ownership 
act. Oddly, at this point in time, the title insurance 
industry has decided to become concer ned about this as an 
appropr iate remedy for the associations. They have not been 
c oncerned for the last 22 years about this possibility, but 
seem to be concerned now. They claim that there is an issue 
related to the insurability of a title that might be obtained 
by an as sociation through such a foreclosure process. The
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arguments are of interest to m e  in light of the fact that the 
associat ion is a a third p a r t y  b e n e f i c i a r y  of the contract 
entered into by the unit o w n e r  and the lender. The lender 
requires as part of its d o c u m e n t a t i o n  that the unit purchaser 
agrees to comply with the r ules and regulations of the 
association. As a matter o f  fact, AS 34.07.360 and .390 
requires such compliance. The p u r c ha ser automatical ly becomes 
a member of the association and is o b l i gat ed to comply with the 
association's bylaws, articles, de clar a t i o n s  and so forth. All 
in all, I am not sure why t h e  title insurance industry is 
taking this position. However, m y  e xplanat ion below might 
make it a litcle clearer to y o u  w h y  they might be doing so.

If the association can not c o l l e c t  t h r ough a non-judicial 
foreclosure, then the next o p t i o n  is to p r o c e e d  to a judicial 
foreclosure. The difference betw een a non-judicial and a 
judicial foreclosure are set forth in the Statutes. The 
benefit  of a non-judicial f o r e c l o s u r e  is that it immediately 
cuts off the unit owner's r ight to the pre mises (no right of 
redemption) and the foreclosing p a r t y  would also lose its right 
to any deficie ncy judgment. T h e  process takes approximately 
120 days and involves the f i l i n g  a n o t i c e  of default and
requiring the giving of notice to everyone who has an interest
in the property as well as a n y o n e  who may be in occupancy of
the property. Usually for a n o n - j u d i c i a l  foreclosure, a title 
insurance company is contacted and a f oreclosur e guarantee is 
ordered in which all tie p a r t i e s  that have an interest of 
record are described so that a ll the appropriate notices can be 
issued,. Cost of such a notice is about $300 and there is no 
court action necessary.

In a judicial foreclosure, h o w ever, an action must be filed 
w i t h  the court wherein the a s s o c i a t i o n  would ask the court to 
allow the foreclosure to procee d. This action would be a 
Superior Court action. Once t h e  other par ty is served, the 
action can be commenced. He t h e n  can respond and eventually a 
hearing will , e held w h e r e i n  the court m a y  allow the 
associat ion to proceed to f o r e c l o s e  on the property. The
expense of the judicial f o r e c l o s u r e  is several times that of 
the non-judicial foreclosure. Once  the judicial foreclosure 
has been concluded, the right o f  the unit owner to redeem the 
p r o perty still must be dealt with. And, if you will review the 
right of redemption under T i t l e  34, you will notice that the 
unit owner has up to one y e a r  to redeem property after a 
judicial foreclosure has o c c u rred. As y ou can see, the
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d i f f e r e n c e  between a judicial a n d  a non-j udicial foreclosure is 
substantial. The benefits to the a s s ociation in context o f  
forecl osure have been b a s i c a l l y  been removed and t h e  
association' s implied threat t o  the lender under the "super 
lien" provis ion has been eli min a t e d .  The implied threat to t h e  
lender under the "super lien" t h a t  I have referenced is that if 
the lender does not pay the m o n i e s  that the association is 
en t it led to, the cost of c u r i n g  the n o n -judicia l foreclosure 
w: 11 be increased by a pprox i m a t e l y  $300 immediately upon t h e  
f ilin g of the notice of d e f a u l t  as outlined above. Certainly 
an amount large enough to c a t c h  the lender's attention. T h e r e  
w ould be immediate pressure o n  the lender to comply. T h i s  
"threat" has been removed. The associ a t i o n  has no real ability 
t o  fo reclose on the property a t  this point in time. I can 
foresee  only a few associations who would be inclined to 
a t t e m p t  to forec lose in a j u d i c i a l  context. What that leaves 
t h e  associati on with then, is a lawsuit in small claims court 
as its sole remedy, thus d e f e a t i n g  one of the major benefits 
t he n e w  act gave the associations, the "super lien". I w o u l d  
n o t e  that both the lenders t h r o u g h  AMBA, w i t h  Kay Murphy a n d  
L u c i l l e  Steitz testifying, a n d  the title people, through 
W i l l i a m  M c K ill op of Land Title, were vigoro u s l y  supportive o f  
t h i s  amendment as set forth in S e cti on 7(j)(l). On behalf of 
t h e  community associations, I t e s t i f i e d  that it was going to b e  
d i f f i c u l t  for the associations t o  collect their money.

S e c t i o n  8 is a much needed a d d i t i o n  to deal w i t h  the way th at 
real estate in Alaska has b e e n  developed. There truly a r e  
a s s o c i a t i o n s  that no longer c a n  function. It is going to b e  
n e c e s s a r y  that there be a v e h i c l e  available to allow the unit 
o w n e r  to sign off on a s t a t e m e n t  explainin g what t h e  
a s s o c i a t i o n  has C . o n e  and e x p l a i n i n g  w h y  it is not functioning 
s o  that a purchaser will not be m i s l e a d  as to the scope of the 
a s s o c i a t i o n ' s  activities. I have noticed, however, in 
p r e p a r i n g  some of these resale certificates, for associations 
w h o  have "limited purpose", t h a t  when I fully explain all the 
respo n s i b i l i t i e s  the association is truly responsible for, that 
ti.e sellers, buyers and agents a r e  en lig h t e n e d  to some of the 
r e s p o n s i b i l i t i e s  the association should have been paying for 
a l l  along. I believe this is a benefit and certainly will  
r e m o v e  a lot of the concerns t h a t  the real estate industry has 
e xpressed.

I had not seen a draft version o f  SB 470 when I talked to your 
s t a f f  member. I have had an o p p o r t u n i t y  to have input into the
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drafting of this bill but, I believe, I was the sole c onsumer 
represen tative in those m e e t i n g s .  The realtors, lenders and 
title insurance personnel h a v e  their own agendas for t h e s e  
amendments. I believe that t a k i n g  the f o r eclosure out of the 
hands of the associations is to also remove the "super lien" as 
a meaningfu l threat and, therefore, the benefit that it was to 
have been. The remainder of the amendments are necessary.

If I may be of further assistance, p l ea se contact me.

S i n c e r e l y  yours,

L A W  OFFICES OF W I L L IAM L. McNALL

B y : /. -V ')/1 c) ^  ̂
W i l l i a m  L. McNall

WL M / s d
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O riginal sponsor: DeVries

BY THE HEALTH, E DU CATION AND
1 IN THE SENATE SOCIAL SERVICES COMMITTEE

2 CS FOR SENATE CONCURRENT R E SOLUTION NO. 3 (HESS)

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FOURTEENTH LEGISL A T U R E - FIRST SESSION

5 Relating to background checks on school

6 district employees and contract workers

7 who come into contact with children.

8 BE IT R E S OLVED BY THE L EGISLATURE OF THE STATE OF ALASKA:

9 WHEREAS sexual abuse of a.inors is a serious and w id e s p r e a d  problem;

10 and

11 WHEREAS existing law permits employers of individuals having contact

12 w ith children to obtain certain i nformation on convictions of these indi-

13 viduals relating to sex crimes (AS 12.62.035);

14 BE IT RESOLVED by the Ala s k a  State Legislature that local school

15 districts are encouraged to implement appropriate background checks on all

16 persons employed by or under contract w i t h  a school district w h o  come into

17 contact w i t h  children.

- 1 - CSSCR 3 (HESS)
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Introduced: 1/23/85
Referred: Health, Education & Social Services

and Judiciary
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IN THE SENATE BY DEVRIES

SENATE C ONCURRENT R E SO L U T I O N  NO. 3 

IN THE L EGISLATURE OF T H E  STATE OF A LASKA 

FOURTEENTH L E G I S L A T UR E  - F IRST SESSION

R e l a t i n g  to background checks on school

district employees who come into contact

w i t h  children.

BE IT RE S O L V E D  BY THE LEGISLATURE OF THE STATE O F  ALASKA:

WHEREAS sexual abuse of minors is a serious and w i de s p r e a d  problem;

and

WHEREAS existing law permits employers of individuals having contact

w i t h  children to obtain certain i nformation on convictions of these i n d i­

viduals relating to sex crimes (AS 12.62.035);

BE IT RESOLVED by the Alaska State Legislature that local school

districts are encouraged to implement a ppropriate background checks on all

school district employees who come into contact w i t h  children.

- 1 - SCR 3
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