ALADbDKA IAly-LbIAXUKJS. 'TAUU1.L11JuL f 1LJ1ID - |~ 0J* 1500 - OD /

3429 HJUD SB 377/HB 532

(FILE 5: REPORTS & CASE LAW)



A Preliminary Examination
of Available Civii and Criminal
Trend Data in State Trial Courts
for vors, 1oer, AN 1054

Produced by.
Court Statistics and Information Management Project
National Center for State Courts
300 Newport Avenue
Williamsburg, VA. 33107-8758

April 1986

NOTE: The following tables are excerpcs frcm a larger volume to be pubiisred
later tnis Spring 1986 called. State Court Caseload Statistics: Annual
Reoort, 1984.



I'afl
£
ftss]

D,
MmO

For release: 0.0 p.m.
Monday, April 21, 1986,

Contact: Robert T. Roper
(RWN 00H ke we

Study reveals no

litigation explosion

in state courts

WILLIAMSBURG, YA— "Careful amination of current available trial court
data relating to , contract, real property rights and small claims
cases, from a representative group of state courts, provides no evidence
tc support the existence of a national ’ligitation explosion1 in state
trial courts during the 1981-84 time period,” according to Dr. Robert
Roper, director of the Court Statistics and Information Management {CSIM)
project of the National Center for State Courts.

Twenty states, which include 29 limited and general jurisdiction
statewide court systems, reported reliable and comparable tort, contract,
and real property rights statistics on the number of lawsuits filed for
the years 1978, 1981 , and 1584. The data revealed a 14 percent increase
in filings for 1578-81, and a 4 percent decrease in 1981-84.

Small claims suits might best measure the inclination of Americans to
sue because of easy accessibility, relatively inexpensive cost, and
prospects for a cuick resolution Twenty-nine limited and general
¢urisdiction statewide court systems in 25 states were chosen for
analysis due to their reliable and comparable small claims statistics.
Small claims filings increased 18 percent in 1978-81, but decreased 6

percent in 1981-84.

-MORE-



NATIONAL CENTER FOR STATE COURTS ADD ONE

In the area of torts alone, which is a subset of civil filings, total
filings increased slightly in both the 1978-81 end the 1381-04 periods.
However, all of the three states that reported significant increases
during 1981-84 also reported the largest increases in population (Alaska,
California, and Hawaii). During 1981-84, tort filings increased 7
percent while population increased 4 percent. For the entire period
1978-84, total tort filings increased 9 percent, but the population also
increased by 8 percent.

The data provide = basis for the following observations:

c An upward trend in litigation in any one period is not
necessarily attributable to an increase in the tendency of
the average American to sue, but may indicate a simple
increase in the number of average Americans.

o] There may have been significant increases in civil filings
which peaked around 1981; however, civil filings (defined as
tort, contract and real property right cases) decreased
slightly during the 1981-84 period. |In fact, in state courts
that reporter data for the 1981-84 time periods, there were
decreases in tie total number of civil filings.

According to Dr. Roper, several reasons could account for the
downward trend in litigation. Insurance companies and attorneys may
increasingly find it in their interest to settle conflicts before the
cases ever reach the courts. Also, people may be deterred from filing

suits at all because cf widespread reports about the cost of litigation,

and the prospect of civil suits taking years before disposition.

-MORE-



NATIONAL CENTER FOR STATE COURTS ADD TWO

The often cited litigation explosion thus appears to be exaggerated
with respect to the total number of civil filings during the Deriod of
1981-84. The source of the perceptior' that there is a litigation
explosion may be founded in a changing mix of civil cases, increased
complexity of the cases being filed, and widespread media reports of
enormous awards in relatively few civil cases.

Complete supporting data will be available later this spring from the
Williamsourg-based National Center for State Courts, in a volume entitled

"Su'te Court Caseload Statistics, 1984."

Published annually since 1975 (with the exception of 1982 and 1983)
the state court, caseload statistics series was developed by the Center’s
CSIM project in cooperation with the Conference of State Cou'-t
Administrators. Work cn the 1984 volume was completely funded by the
National Center for State Courts; however, previous work on this project
was funded by the Bureau of Justice Statistics. These reports are
designed to collect, compile, analyze, and disseminate comparable state
court caseload statistics; they are based on data provided by the state
court administrator31 offices and the offices of the state appellate
court clerks. The series presents a methodology for reporting caseload
statistics, nationwide current caseloads, as well as trends useful in

future court planning.

-MORE-



NATIONAL CENTER FOR STATE COURTS ADD THREE
The National Center's basic mission is tO help courts better serve
both litigants and the general public. Courts at, 3“ levels a*e involved
in one or more of the Center's projects, wnich range from research aimed

at reducing delay in the litigation process to work conducted by the
Center's regional offices on such subjects as automation of court
operations and personnel administration. Emphasis is given to the
training of court managers and presiding judges tnrough the National
Center's Institute for Court Management. In addition, the National
Center serves as a clearinghouse for information on state courts.

Besides its headquarters in Williamsburg, the Center maintains offices in
North Andover, Mass., San Francisco, Denver, Arlington, Va., and

Washington. D.C.
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P3rt Il. Trends

Questions about the "Irtrgqtron explosion” In

the state»)tr)r«aetnllcggrts are, atong fhose Jost

]f of this h984 Annual Report 1s a prehmrnarg
fort to shed some TTgnt on the question, *|

éherresc litigation exglosron In the state trial
u

Dates chosen for trend data.

The years 19?1 and 1984 were chosen as two of
the data gornts or th e&e tah es catrse the
M T
ISt | fi i
t88) trra?l couPt data, and tne 19&) data Is the
most recent available. Since those two years
represent a three-year interval an earI er
three -year interval was needed to bring balance
% the” trend Iréte Therefore, the fir§t point
chosen was 1

Case types selected for analysis

When talking of a “litigation explosion,"
most people reférence an mcreased ?ropensrty,
the mingset of ervrdg0 to sue or damages
and punitive awards. Some’of the CSIK case types
that access thrs issue are t?rt cantract, arht
e roPert ights cases n addjtion, sma
arm goce ures are easily accessible,

a]trv ay Inexp ensrve to file .in and work
wrt nd rrvr e a comparatively speedier
drsgosrtron ofgustrce and therefore, are a more
I|Intt|graeset|ng measure of the public's propensity to

Ad |t|onall¥ thﬁse case categories were
chosen hecause they have, over the years, been
reported separately, by many courts, withqut
having any other minor case” types included in
tneir"totals. The same Is not true of other case
cate%orres sucn as, uomestic relations, wnere
suhc ter%ones are often re orced with juvenile
cases, miscellaneous, or special civil
proceedings,

,,1...Criminal cases do not reflect ?n tg
Irtrgatron explosion" . as ré IS definea above,
however, felonies are included in these tren
oata to provide a more complete picture of the
courts’ workloads over time.

The "irs' tabIe resents the general picture
e G AP oL
?ns tacle 1S ol?owe Lyp Pabtz smaﬁfi
claims. Th tmal two crvrI tables bre%k
tne general table_into one for to-f, an one
contract cases. There were msuffrcrent fi
oer the seven year perro to Justify compratron
ur a tabl: for teal property rights cases.

final tabIe evaluate nd dat for felony cases.

Population as an indicator cf caseload changes.

E(a rlier vodrmes in tnis t%tl Reoort series
have documenteq that the single est ore ictor of
civil filings_in ftats courts IS t tal st%e
opulation,” Tota opu lation exp arne over

f the variance in ciy-1 filings among the state
courts. Theretore te erce age Increase In
5%16 pecu atron has bee!, inducgd 4n these

951)1 and Egr?efl&%lﬂerﬁ eolr?ie? tolgggp]lg?n at

years, a summar escrrgtron 0

the outset wnat kind of case filing jncreases
g he anércrpalte()g as a result of changes i
it State pGpuioll

At this ornt it is not Ioossrble to
accurately predr wnat p erce tage Increase in
ilings one would expect” Tor everry ercent
Increase in the population. Theref for
Pur 0ses of t h]rs Report, a rough one fo one

lationship has neen assumed,”i.e., for every
Fercent Incre e In OB ulation, a ong percent
ncrease in filings wolld be ekpecte

Courts included in the tables

ome state courts do not agpear in éhese
tables for a variety reason they do not
report. statewide data at all, tney do’ not rovrde
sutficient detail to identity the’case types
reported In these tables, they have chantied
re or&rn? cate é)rres over time, and Ina the
iction a anrzatron of some courts rave
c anged so dramatically between 1978 84 that
therr data ere not compaﬁl %retore the
courts disp Y on the fo owrng ta les do not
include complete nationwide data however, the
are re resentative 81‘ Penera urrsdrctr(%t courts
H cou tvr)h are adeq e for a ressing
the |ssue of _whether there |s a tga on
ex Iosron For example, Table n small
clai has statewide data from 3 3state -m

gﬁ(rjosssnaalllsgleggrap A(ttlouPeHmTra es gZ an 396e

do not have as much complete ?tate data as does
Table 23, the data are more often than r.ot from
eneral Irurrsrdrctf(on courts. Since these are
e courts most I g to hear the serious cases,
th 3 courts complemént the small claims data
ound In Table 33.

Sumary statistics presented on the facesheets.

Three surrcnal measures Each of Tables 32-36

' number of filings toy the years 1978,
?% ¥td 1984, and the er ent changesyrn total
lfate PO uIatrons ang fIrngs for each cf the
vee ime period s 19788 1981-84 and T97E-B4.
The acco gpanﬁr 8 facesheet for each table
sunrrar 28 ata rr%resented | eacn taole using
the fol owrng three easures g?regate
data contain d In the ta tor t os colrts “that
reporte com lete data for . each e three

t Ly
our erren e |n rea reased filin
?or the t o D r(r; 8 8 ﬁS 1 ang f981 1%84 ar(t]d
3) a chart whic | entifies Ba ens. of change,
pré Esnecrfrca y lists the court within eacn

Patterns across time, the “up- BI and

ug nownl atternsI Tnere are two basic Patterns

hat. can be used to test crudely wnetner there
?Pr”s‘t”“téu“’ré’eré"se'n't“gt o e (g
mcreasged %urne the$ 6-01 rl)erro d g
continued to rise durrng the 1581-84 errod
(1.e., and "up-up" pattern). This "up-ud"
Fattern aéore however does. nct repr resent, prima
acle evi ence u h“ gation explosion."" This
P]ucp categ ust v\}r)]arated rnéo three
convenerts: courts whoso Ipwar rlcreﬁses
In both trme errods were at] gp oximately t
same rate of Increase ana whose Increases
significantly exceeded the rate of Increases in



the total populatron, (3-6) courts whose filings
rncreased Funng 1981-64, " at a rate
significantly iess than _the rate they were

in reasrnq at durrn(% 1978-81—which hndrcates a

slowin any u wad trenc that mrg t nave
0 curea during ., ear ler years; and H
whose filings”increasea’ significantly durrng tne

rate whicn approximated or was less than tne rate
at wnicn the population ncreased durin
1S)SrlegrzetntsTcg IraSt o Otnt%]rte( s 3-0 ’
urts wi |
TFtr ation ex I]osron because fqrn s did not
?{ease at a rate e ual to or significant
dr erent from populdtion mcreas 5. Therefore,
the only Ipug attern which may morcate
unusuat Increases In filings }s a [’: —Wwnere
curtd ilings Increased srgnr icantly over both
periods.

The second EY or group of courts, which run
counter to t e up- attern are those courts
nich exnrg nrt] lncreases In filings
urrng ose ||n s actually
decreaseq du rng the rrod (1. an
Pdown Patterng Courts t aﬁ fall into this
category afe clearly "over tne "and no
Ionglr experiencing increases in the numoer of
civil suits.

Other miscellaneous Eatterns appear
Foradrcally throughout the tables.” Tnese can
early be ‘jdentjfied a? elther su[oPortrve or

not s P ortrve of the carm to a "litigation
ﬁx plos For examsp ?ome courts maY not
ave expenenced any signjficant chang n
Lrlr gs. for both time Eerrods On the other
lgn rrngs n so ourts went dour, d nnﬂ the

3L eIt e g mgjecsed, signincant t
duri | | |
be (chussed as thgy occur in each oLt h

the tanl
Limitations on the data

The data presented on the toIIowrng tables
are the most agcurate []elra e B
comprehensjve t] rougnt to ear on the
question of whether there | itigation
explosion” 1n the .tate courts This s a
prel-'minary look af the to Ic, however, and the
real.e- shouI consider the f ofo ing caveats when
evaIu%trn ? analysis—none o which are
thou ect general conclusions that can be
drawn from thes? taoles: although tne oata are
representatrve rom all the states, tney do not
include aI of the courts and states in’ the
countr?/] due to mrteo resources, Progect staff
were, unable to complete. the trend. tah the
missing years or identify all juris rctronal
changes In those courts over trme the data are
only “a current as 1984 ra chan %ma Pa(\!
occure nn% the H tl cu g many
et er civl ae (tjy es wt}rc ave. Qc ed

fferent tren rrn% t at time perio eg
|vorce support/ custo a optron estate, Civil
aoeas an mrsce lanedus civil cases): and t]

indings are restricted to the state courts only.

General findings and explanations

A careful examination of available data
relating to contract, real property rights,

and smaII claims cases from a representative
grou of statef courts é)rovrdes no eYrdence to
u ort the o ten cited existence of a national
|tr9at on ex? gsion” in the state trial courts
during the 1981-84 time period.

There are some. state courts that have
c .chCad Srgnr iwont Hivf %oSeS d. toe Ease
t escribed throughout t ection, but the
act of that finding 1s. reduced wnen one
h lizes tnat these afe.the courts 1l states that

ave also f errence srgnr Icant rncrﬁases
tnelr tota Eo ulations, B%es In the number
of these i gs are not attrr table to an

Increase In the propensity of tne average
American to sue, but rather to a simple” Increase
in tne numbers of average Americans.

Tne findings, however car be gxtended one
furtner step. - Not ong is the evidence mrssrn
to indicate- 2srgn|f|c nt national reas
(lings ahove th mcrease In popujation,

cleal” paftern em Pes wnrc ener Iy suo orts
the u own’ model” described earll
S| nt number of state courts, se ecte

Ll e 1

It may be that there wag a litigation
exploshon th% Paked around 1981.° The evidence
rom these charts tends to support that

s bebieen Th0 81 Tt xcsening e "
rncreases In pop ulatron

i
Ir fact, tog Increases
were so large ourrnc 1 881, that despite the
decreases t ﬁrt occu re n 8 981-84, the
percentage changes rom 1 78 4 are still snowing
moderate” Increases.

he oi ten cjted m th.of a continuing upwara
trenJ fcvil laws in the state colrts could
result rom several actors intensive meora
ocus on the enormous size of awards ir. a few
selected and publrﬁrzed civil cases; and (2)
Increasea wor I ad' m the courts, not calseq b
an increase 1ll the rate of civil lawsuits, but b
more complex cases, and Perhaps fewer resources
available to the courts_tp hanale expected

rncreases In filings whrcﬂ results In "arger
backlogs.

Addjtionally, there are a v ariety

gotentral explanatrons for the veIrn uff or
ecreases In crvr suits: (1L
attituae toward |awsuits y e chan rn PeopIe
}1 be detgrred from frIA af res
er cerns about costs and Civi tcat that is
ely to take years—excep t o or t e more serious

cases, It may not e wort effort; rh@ cor
years eoPe speculated tha f ?reater rumbers of
s resulted n increased [itfgation
.erpret those 'aws- t Is testing of new
leqis atron arr jFJdIﬁ, rules ma have run rts

course; and ina X rnsuFanc co Fames and
attorneys ma e rncre sin eir e rchenc
setthn onflict before cases reach the caourts.

Whatever the ex Ianatron there . ds no evidence tn
srwgort the notfon of a nationwide Increase I
urts In the state tria" courts between



TABLE 32- Trend data for state courts that s eC|f|caIIy reported tort, contract, and real property rights

case filings for 1976, 1901, and

Courts |ncIuded in thrs] table.
For inclusion in this table a court must

have reporteid an Identrtralbej tort, contfract alnd

roperty rights caseload, separate from a
otﬁerpm8 )rl:asegs In af least twi ?the three
target years. Five states rePorted tort,
con ract and reaL grolf)e Phts cases for all
the courts wnich had jUris |cton over tort,
contract and rea Pro ert gts cases in those
states. Atota S courts, In.25
states, rep oré ata 7 courts, 12 were
general Jurisdiction courts

Comparison of aggregated filjngs over time.
QIii ?o owrng%g %ta ere frorh tne 29 courts in

h 0 states ttat r orts mpargble data tor all
toud 0P the Boddora he O?Stal)tt”r“ can pe

The mcrease |n tort, contract, and real
prop erth/ rrghts ilings between 1978-81 was 141,
hile the population for the states reportr4g
these data Increased by 3S. Between 19818 the
populatron contrnued to grow another 3J, but the
rew filings dcreas h/ . (hese agre?ﬁtte

figures provide prermr ary evi ence r
existence of the "up-down™ patt’.rn discussed
earlier In this section.

decreased durum aach of the time periods.
The olowrn chart drsp|a¥]s the number of
uhrts rhase toB contract, and real grogertl}/
rights filings have increased or decreased durirg

the two time” periods:
1978-81  1981-84

Filings |(n§r]etased0e
thgn the no ulmtrron: 19 1

No significant difference

between tne change
In populat?on ang filings: 5 3
Frlrngs di é Increase
measureal g urng
nis perio 0 3

F|I|n s increased at a
rat slower than the

population: 0 2
Filings decreased durin
% period: . 5 22
ComDara\tl)ge”dg)tg Oerre
the perro% 8 0

The "uo-cown" oattern descrrbed in the
Htroductro to tnis secfron IS illustrated. ir
the aoove chart. ostP e courts re ortin
0rt, contract and rea gronert}f % case
urrL 8-81 experience gnr rca t Increases
mn tneir 11lings. Durrn% 1981-8 rtlerrod
however te attern reversed itself—the
majority of courts reported decreases In_filings
of ‘these case types. “Less than twenty-five
gercent of the ctourts reporting tcrt, cgntract
nd real property rights cases” during 1981-84

experienced mﬁre%ses in_their filings at a rat?

significantl
uIatrong
ablished in the following chart.

bs

courts wi
two
follo
ecific courts cross

S
e

entrfre grlrer

er than increases “in_their
These atterns are more firmly

The cnart shove displays how all of the
(hch reporte dgtaydurrn either of t]he
erro s fit rnto S ecrfrc ca egorres The
ing chart links ﬁ filin rh) tterns of
e two time periods to
y, the various patterns

mor ical

Comparison of patterns amonn the courts.

Tne following cnart expands on the Brevious
one by listing a[ﬁd caéegorhzrng courts by the
efns they f ? Those gatterns
xplained in" the Hoductron t0 this secion
Part Il). These are the rtJatterns or
those' 2 co(urts ]rn 2 states tha eporhe
comparable data for all three years or
L) after eac court Indicates’ whether it |s a
eneral or limited Jurisdiction court;
1. "Uo-up" Pattern . .
(no caveats):  Civil Court of NYC (L)
2. “Down-up" Pattern
(no cavlfeatss1 Alaska Superior. Court (G)
hr(e:w Mexrlc) Magistrate
Oregon justrce Court (L)
3. "Up-up" Pattern
{c ané In l? - %84
ings was less than
6 ease
in fi mgsﬁ Nebraska County Court (L)
4. "l attern
h]anée rPn '81-'84
opulation exceeds
0 approxim e
Ay
|ngs Hawaii Circuit Court (G}_
Hawaii District Court (L)
Delaware Justice of the
Peace ?L
5. Jﬂno significant
change": DeIaware Court of Coimion
Pleas IL)
6. "No srdnrfrcant cnange
no stgnificant _
change Delaware SuDerior Court (G)
& Pgt(tgvrvrq AI bama Distrct Cour
; | u
?éanrsas Chancery and Igobate
Court

Coorag istrict, Court (G)
Colorado Count Court [)

In Jana ounté/ ourt (L)

Indiana (h‘(Iunr ipal  Court’ of
arion [y

Kentucky. District’ Court (L)
Nlarne istrict Court gL)

orth arorna uperior

NortLh C rolrna District
Sﬁro Counn&}pglou(rto u{



TABLE 32: Trend data for state courts that specifically_reported tort, contract, and real property rights

case filings for 1978, 1981, and 1

Pennsylyania District Justice
Cour ZL) ,
e ((Z)rcun Court and
8. "No significant

Tenness
Chancery
change-down"™: Oregon district Court (1)
1nd District

0 "Down-down" Patte\rl\r/1aSngo Superior Court (G)

|§tr|ct of CqumPé
uperior Court ?
Colorado Water Court (G)

Of the courts studied In Table 32, the Civil
Court of New York City is the only court whose

(continued)

fi"ngs have conthe to mcregse significantly
moretante oP atl novert m

eriods stu led In this Report. Three agditional
ourts, followed the down u pattern with
S|gn|f|cant increases reported durlng 1981-84.
Another Lour courts experl]ence Incréases in
flllngs etween 1981-S4, put the increases were
elt er ess tha?i or not sl nlflcantly difrerent
from Hopu lation . increases unqgss tt sal e time

E)erlo or the mgreases were
T”‘éreré‘%%ﬁn{ﬁg"”eco‘d‘r”é” Qe 0 efidane e”"d
itigation Eiosmn éiunzg 19 184 and ?7 of
those c?urts ex erlence ecrease in filings
uring that per



TABLE 32: Trend data for state courts that g eC|f|caI ly reported tort, contract, and real property rtonts
case filings for 1978, 1981, and 1

| o LA UL o

. s opu ropu-
State and court title d“tmn 1978 1% 1984 IaEion Filings Ia?ion Filinas IoPion Filings
COVPLETE STATE DATA

Exclusive court jurisdiction:

D|str|ct of Columbia:

ar uper|or Court G 121,931 108,426 96,975  -65 -115 15 -115 15 -205
Dlstrlct Court G M 54,005 57,140 25 65

Mot exclusive court Jurisdiction:

Colorado . (ST'TE TOTAL 79,480 105,028 99,205 75 15 -65 255
Dlstrlc( Court ) G 22,561 33,168 32,032 ;E %%g I -121 ﬁg 475
Mater Court ..................... G 2,868 321 1.688 '19% 15 -235 14 -41%
County Court ....coeven L 5,000 66539 65485 15 23 s -29 145 pal

Hawaji (STATE TOTAL) 12,2041 17,379* 17,960* 65 425* 65 32* 125 475*
Circtit Court G 2,186"  2830* L VA 375* bh 45* 12 435*
0lstrict Court L 9,418 13,%49 1%,868 b5 445 65 3h 12% 4%5

L T N B S
uper| u , \ , :

D|gtr|ct Court L 42,197 52,100 45,6%6 45 2?% 4% 1%% 75 65

INCOMPLETE STATE DATA

Alabama

Al Dkis.t'rict Court 25 398 25 -15 45 295

—
=~
o
—
(%]
o
o
[Sa}
oo
—
oo
o
—
oo
o
[Sa}

ArEuap'erlor Court G 2683 2312 3107 w05 M5 B i
Del;VCC:?J:?[Y...??9...'.3.{9??? ..... G 6642 7545 5TSL 5 MS B 3% B 0
Superior Court G 2,457 2,522 2,520 05 05 35
g ST o O B O T A
Indian
M”orb'Ct';eal....gf)..l.’f.t..M?.r.'.?.nL L UL WS B B B 1
o Ty G W 1 7 (O S TR R T
Enst Yict court L 48808 57627 56359 IS 15 % 5 % 155
MelRS trict court L U5 20012 16446 o B B 205 &5 95
m'”g&?ﬁﬁ? COUTt oo 1 N 28014 A LR - _ m 25 - _
ebDreigtth Court ..... .G NC 7,764 6,492 - - 45 -165 - -
Moot BB RG S 5 B s 7O
Elre """"""" '
Dlstrlct Court L IC 10,382 9,815 - - 45 -55 - -
Hw Mexico:

Magistrate Court L 14276 14117 18,306 0« -1S 15 305 145 285

Bernalilie Count
qneyoponanCurt NC 8200 9744 - - 75 185 - -

........................ L 130,131 151.159 195153  -iS I 15 2 05 5CH
é:ﬂourt of laims L NC 1,330 1578 — - 15 22? - -
unicipal Crurt.... L 241,951 250,008* 221,523* 05 15* 05 -155* 05 _g5*
Countpr0urt ................... L 513321 11302 9,542" 932' 05 -165' 05 6%%‘



TABLE 32: Trend data for state courts that specifically reported tort, contract, and real property rights
case filings for 1978, 1901, and 1984. (continued)

" FWngs UGS PO el e

State and court title dict |on 1978 1981 1984 raﬁon Filinas Taﬂon Filings rgﬂ%n Fllings
INCOMPLETE STATE DATA (continued):
Oregon:

istrict _Court ... L 31,600 33,862 2451 J 71 1 . Jil -2
Juslllce (11| p— L 1102* 942¢ 1,332 gl -151* 11 %%* [ 2%10*
Perge t¥f‘c”t'%usuce
our ................................ L 163,556 188,199<* 183,143 01 151 01 -31¢ 01 Vil
Rhode Island:
District Court .. L 22,394 23,689 18,759 01 61 1 211 1 -161
TEngessess cout and
Tex Lancery gourt ............ 20,561 23,442  215GF 31 41 21 -Bl 61
asO I?]tnct Court . G NC 68,451 85,873 - - 81 251

Superior Court ... G 32,029 34922 33140 91 91 3 -51 121 31

Totals for 29 courts in 20
atate? rep?rtlng comparabl)

ata for al) three years 1,090,707 1,239,120 1,185,666 31 141 gl -41 51 91
G » General jurisdiction court Maine—District Court—Due to i 6{plementatlon
L=L mlted urisdiction court ?f a new re ortmg system, data are missing
NC ' Data are no} comp ara le with other y?ars ‘n two location
d * The number o tlons was the only data and C| cuit Court—Data do not include
element row e ‘unreportey fa es.
* Data eIement IS not ap ||cable |o— umm,o ourt an? County Court—Data
do no} Include cas?s classifigo as
Data are not. complete: m|sce laneous clvi
Hawail- Clrcun Court—Data do not include Oreg éustdce Court—Not all courts
"unreported cages." réported

Ingiopa—Count Court Data do not.jnclude
otﬂer caseZ or redo&etegcm cases.



TABLE 33:

Courts inclyoep in tnis.taoie:

ror Inclusion 1n tnis taole a court must
nave reported an Identifiable sraa)l claims
caseload, separate from all otner t1vil cases, In
at least two of the three éar%ete Years
Twent nrne states re ore] garms €ases
for afl the courts wnich had jurisdiction over
small cIarms cases 1In. those states Atotal of

he f'“n%rﬁ

s ecr |c courts across tne two time

8 rnorg exP licitly, the various patterns
enti lier.

Trgnoll gggtta for state courts that specifically reported small claims case filings for 1976, 1981,
an ]

eriods fit Into specific categories. The
toﬁ Ev g

tterns of

ing chart links
periods to

Com arrson Of patterns anono the courts.

ne, fol owrn cnart expands on the Brevrous

39 state | courts in 33 states, repolrted one b}/ Irstrng d catego zrng courts ¥

St 9 courts, 11 were genera atte r} tney” fol ow hese a e the gat ergs for

urrsdrctron courts hose cogrts In ? states, that reporte
comparable data’for all ‘three years:

Comparrson of aggregated fIUnas ove> time:

The olowrn data re romt) 59 o rts
25 states, that eorte compara ata %
three reporting earf Thes ures can be
found on the bottom line of Table 33.

The Increase 1r small c.ajms filjn
1978-81 was 1855 as th% population t
gerrod rose on% he perrod between 1 84
ain provides drtfer P icture, D rrng this
sécond” period, the gopu
Increas at a rate f21 fer those states
re ortrn% th ese dat% yet small claims filings
ecrease These a(I; regate gsures teno to
port th e g rn-discussed 1n the
roductron t rs section.

Comoarison of courts whose filings increased or
oecreased dun'na eacn of the time periods.

The o ||owrng chart drsPIays the numoer of
courts whose small claims filigs have Increased
or decreased during the two time periods:

S between

4.
1978-81  1981-84
Filings mcreased
srggnrfrcant more
tnan the population: pal 6
No Si nrtrc%nt difference
between the changes
In population and filings: b 10
FrIrngs di é increose
easureably during
this "ario 0 1
F|I|n S mcreasgd at a
sower than the
popu lation: 0 1
Filings decr asec durin .
this’ period: g 3 19 °
Com targ\hléel datg vrgerre
ne perro% 9 2 .
During the é)errod 1978- 81 the majority of
courts j %erren %d signifi an mcreases 1r. small
claims filin owe attern was
reverse

tne f oﬁ[owr Phree ears when
most of the co rt? e ortrnu data ex errence
ecreases In small claims flling hms
ata fit the upd]own Eattern escrr ed int
Introduction to this section of the Annual Report.
The t above displays how all of the
courts w reportedj agtaydurrng either of the

1.

th at same 2.

ation continued to 3.

"Up-up" Pattern

(nr? cgveatss: North Dakota County Court (L)
Rhode Island District

Cout m

"hto srgnrfrcant .
changc-u New Jersey Superior Court (G)

llU}P n Pa nl
t ange In '81-'84
lHings was less
than = 78-'81
Increase in
filings); CoIorado Count Court (L

Hawail Drstrrc Court (I
[llinois. Circuit Court (G)
Maine District Court L)
Missouri Circuit Court (G

Vermont District Court Elf

"UﬁJ " Pattern
an&e n -si-'84
opulation exceeds

|qanBETOXIm t(_ES

filings): AIaska Ds trict Court (L)
Ha nz s re District
ourt

“Down-up” Pattern

(Change . in "81-'04

gop&rlat(r)onmexgeeds

XI

changeJ m gﬁ

filinys): D strict of Colungeir
uperior Court

York District Court

and City Court (LI

“No srdnrfrcant cnange

change' nrfrcantl ho Dist t (L
0 Di |c our

! ato MunsrcEpa ourt {Lf

"Up-down"

Pattern:

C(alrfornra Municipal

Indiana Surﬁerror Court

an ourt G
Indran ountg

Kansa. district ourt
ent Drstrrct Court (L)
Nebr- ount Caurt (1
Neer shire unrcrpa

N rtlhtC I_r)olrna District
Ohio County Court (L)



TABLE 33:  Trend data fOr state courts that specifically reported small claims case filings for 1978, 1981,
and 1984. (continued)

Oreor i Dlstrlct Court (Lg during both 1978-81 an' 1981-84. In addltlon
Pevis lvan% hiladelphi the Jersex Super  Court %xperlenced
MunSsipeJ Court (L S|gn Icant increase ounng 1981-84, Ten other
, Furts ?Iso repo[]ted increases in their srﬂ
No sn%ndflcant calm? |I|n ut the |Rcreases were et
change-down signl |cant less than the earlier increase
alitornia Justice Court (L) during 1978-El, or wer? less than or apFr leatﬁd
lowa District Court G the population chan? ir that same EJ ?
, , would [ndicate no itigation ex Ios on’ at a
9. "Down- ﬁiown Pattern: Eleven courts fit the ug) own" grn and
Alabama District Court (L) another three courts also ex er| nce decreases

In small claims filings during 1

_Onlg two courts had significant and
continuous Increases i small claims filings



TABLE 33: Trgn(iggzta for state courts that specifically reported small claims case filings for 1978, 1981,
an ;

o Filinas P.e“ Ao PeroeRt cggee  Persanh.pglee

, v 0pu- -
ate and court title  diction 1978 1981 1984 fa(t)?on Filings [aPion Fillngs fgprlon Flling
JVPLETE STATE DATA
Etclusive court Jurisdiction

AlaDrgtrrct (G011 u— L 95928 91,550 76,694 2 -51 il -161 41 -201
Colrl))rlas (rrct Court . 79481 10,1431 10,735 31 281 21 61 251 3511
Con%oeucqtr%u(tsourt ............ L 10,294 13,683  16.460 1 331 i 201 MI 601

Superior Court . ... G NC 90,447 73,096 o 11 -191
District of Columbia:

Superior Court ... G 32,797 24,490 25323  -61 -251 -11 31 -11 -23,
:loclguanty Court . NC 172,208 163171 B 5l

District Court . 1313 3355 5388 61 1561 61 611 121 3101

Brstrrct Court . 13504 14217 14174 51 51 41 0? 101 51
i Crrcsurt Court .. 175,454 205,055 217,641 01 171 0? b1 11 241

Drstrrct Court . G 72,054 75258 71,666 @ -11 41 01 -51 01 -1S
Kan I%rstrrct Court . 10,670 14,707 14,229 2 381 pal -31 51 3%
Vo Drst¥|ct Court . 27,585 34,550 28,525 11 251 2 -171 3l A
Mrn?rlegoﬂaﬁ Court . 14,350 21,063 22,718 2 471 21 81 4% 581
Is%%uunrty Court ... NC 99420 90,211 o " 2 -91

Circuit C'jurt .. 17,745 15,110 15,106 11 3N 11 191 o 631
msupgfférl Cout 055 4002 5L U M4 1 2w %

Drstr\(ct (OLA 11T S—— L 171,612 226,604 194,321 41 321 11 -141 n 131
OkIaCnoounqu Court I 5396 6446 6523 1l 197 4 31 51 587

Drstrrct Court 77,790 NC 85,181 : m n 131 %o
oA

Munrcrpal Court .......... L 26,043 29,328 46,253 01 131 01 -101 0? IS

RhO%ers'tsr'ﬁr{dCourt 6802 8383 12087 01 2 1t M1 it i
Ve Crr%urt Court ... , .G NC 17,999 19,259 ,, 41 71
Wath:ﬁtio(r:rt Court . 6,252 7,978 8,952 41 281 31 121 61 431
w|s%8?rgrrr'r“ Cout . 1 21456 26706 N 91

Creuit Court ... ,,...G NC 173,220 168,563 — ¥ IS -31

Not exclusive court Jurrsdiction:

California (STATE TOTAL) 453,662 561,408 512,804 61 241 1 -91 121 131
e 4100 v 1 S N S S S



TABLE 33: Trend data for state courts that specifically reported small claims case filings for 1978, 1981,
and 1984. (continued)

ivss LA LAY e

1 741, \]U”S' . PO T - P -

apH 1Ct Cags 1000 e SRk Rifnyj o Fil s 1aun rii ing.
lndlsahnaer|o$SEA6TuErtTOTAL) NC 172,013 156,705% — 15 -05*

Sn;af Cligltrjnl%: gﬂrrt 29,662* 44593* 35042¢ Ol 5051 15 -205* 15 185*

<t Marion Count NC 49,899 54,380 y '

v-ounty Court.... y .......... L 66,011* 7%??1* 67,283 05 175 %g -13955* T 25*
New Hampshlre (STATE TOTAL) 5%?12 2?,248 29,013 55 245 48 45 95 295

DIStrIct COourt..mm L L14 27,408 28,99 59 245 4

Mummpal Court ............ L 102 836 52% 9 195 45 386&%-) gg %g
Ohio (STATF TQTAL) 90,615 94324 93817 05 45 05 -15 05 45

Municipal CouTt......., L7767l 80,254 82,1 35 05 2

Gt 8 fege OB 0B B O£ B

INCOMPLETE STATE DATA:

Nebraska:

Cgunlgy OV § — L 10,033 12,51 11,613 15 255 25 -85 3 165

Bllwtlngtouétouor{ glr\]( L NC 59,728 52,065 _ _ 1S -155 _
o Ofy ot L 44076 4382 41837 5 5 15 % O 8
i istrict Courton.. L 43,422 54457 37548 65 255 15 -315 75 -145

Circuit COUrt .. L NC 27,888 31,467 9 135

Totals for 29 col ts In ?
state? reg?rtmg comparable

data for all three years: 1,490,699 1,762,364 1,659,439 25 185 25 -65 45 115
G « General urjsg tion court

L u Limited LUTIS iction ?urt Indiana— SuBenor Court and Circuit Court,
I\C Data are not compara rt—Data do not Include cases

e with other years ty C
I ble Y CPellens){fled as "other.'

- = Data element is not applica

“Data are incomplete:
Alaska—District Court—Data do not include
cases from low volume courts.



TABLE 34: Trend data for state courts that specifically reported tort case filings for 197B, 1981, and 1984.

Cqurts lncluded in, this table:

ToT nclusroTT fn this table, a court must
have re {te an Id entrf bte tort caieload
separate from all \7 ases n at least
two of the three targete year Tive states
re orted tort filings for all the courts which

urrs rctron over torts In those states. A
tota statewr courts, in 17_states,
rePoréed data o) the 21 courts, 17 were general
jurisaiction courts.

Comparrson of aggregated trIrn%s over_time:
olowrn% ta are fro the 17 courts in

13 states that r gorte c?]méaartabe data E [l

tnree reporting years ?e ures can

found on the botfom line of Tabl

The rncrease in tort. case frlrngs between
978 81 was ong rghrle the poap lation
those states grw 1 urrnﬂ e same. time
erod. efn 1981- ?4 the po”p atrog grew
nother 4lw lle tort rIrn%s crease ¥
tor the entire period 1978 tota tort tilings
|ncrease 95, however, the population also
increased by 85. This Is the one case type, of
those studiéd i thrs sectjon, where the
aggregate number of cases_increased over hoth
trme periods evaluated This does not qu%lrfy as
rtrrt;atron explosion”, however, since t
population Increased at approximately the same
rafe as did the tort filings.

Comparison of courts whose frIrngs mcreased or
decreased durrnlg gacn of t e time periods.

The tollowi % criart '% plays tne nu ber of
courts whose tort filings have Increase
decreased during the two time oeriods:

1978-81  1981l-84

Filings. Increase
significantly more

than the population: 8 S
Ho Si nrfrc%nt difference
hetween the ch ang s
ir. population and filings: 5 ¢
Fili t
e
population: 1 1
Filings decr ased durin
" periad o e S g
Comparable data were
oIO avarlabl e for
the perio U 2
Although the aggregate filings ' ‘eased
somewhat %er t ef g sudlredg’rr le 34, the
apove chart Indrca es tnat t] rt vg rﬂgs Increased
significantly m less than theé courts

reporting data in this table. During the period
E gon? one-tnird o? the court(s] repoFr]trng
ata - sr nificant increase In tort
filin,,s —more courts experienc d decreases than
sr nrfrcant (rénrczr]eaarstes rwesort 7r in owa”n% ( the
courts whjrch]fr? orteg data d rrné either of the
eriods fit nto specifjc cate orres e
}oﬂ Bvrhg chart lrnks he Jrlrng patterns oT

soecrfrc courts across the two time oeriods. to
f ore exg |c|tedly, the various patterns
entitied earlier

CompTa]rrson“of patterhnstamong the coturts

owing chart expands on tne previo

chart E ?rstrn gand cate;orrrrng court?% H

gattern they llowed, These gatterns ar

xp ained ir,” the Infroduction to this section

Part 1), These are the patterns for

I]ose 17 courts th% 8orteg ¢ompayable dav for
three years. % ) after ea

court Andrcatgs whether it is a eneral or

Imited jurisdiction court

1. "Down-up" Pattern
(no caveatssl Alaska Superior Court

g ch?
Ela)rrlgrnra u eréor 0

a Circult Cour*
2 'rluh’anBQ F1)rzrlt i '84)

llings was less

than "'78-"81 Increase

ln filings): Hawaii Circuit Court (G)
Washington Superior Court (G)

5 clhpange ratt%1 '84
go pulation exceeds

C angnglegtﬁ

filings): AIaska District Court (L!
4. "Down-up’ Patter
ghan eprn 1& %4

go ulatron exceeds
roximates
change [n

184
filings): North Dakota District

Court (G)
5 “No si?nif,icaht change
- no slgnificant _ .
change” Ohroe aCsO rt of Coranon
Maine Superior Court (G)
6. Bp -qown
attern Colorado _District Court (G)

Hawail District Court (L
Kansas District Court (G
York Supreme Court
and County Court
Oﬂro County, Court L
Ohio Municipal Coutt QL)
Tennessee Circyit Court
and Chancery Court (G)
1. njficant o
gﬁa own Icano District Court (G)

I ?H‘rgge ggtrrsrts regortrng crochgoarableld%tgnfor
irincreases )durrno Both i 9§§? ‘é ib 1-84. Irhree
addrtrona gours repoFte decreases ourrno tne
l| eriod hut significant increases in the
In

st
981-84 period. These three courts, ho %ver, are
n states that also experienced some o



TABLE 34: Trend data for state courts that specifically reported tort case filings for 1978, 1981, and

1984.  (continued)

Iar?est increases. in population (i.e., Alaska,
fornia, and Hawali).

The Jargest numerical |ncre se in tort
filings Let een 130 1-84 15 In tﬁe Callgorma
Superjor Courtrg ,oan mcrease of over 16 000
cases). This increase, almost smr%; e handed|
accounts for the entire increase In the ag regate
figures between 19818 Between the

8-84 however, the Increase 13 Ehe r 5% of
ilings was 125, but was matched by a 1
Increase In the population.

In ado t|on to the fact that most states

‘”f] have large Increases in f|I|n
tho larg

0st InCreases .In

therefore do not ua|
litigious, anothe elgﬁyt

(r)e/%cr)rb hnoe?lI nsI scﬁnlte
do not htpthe "up éown
do. other c?se ty es ned
evidence of an 1h: ease
American public to ‘sue.

popu latior,

an In t elr
o ot g

thou%h
IEattern
ther do they
propensity” o

and
as beln £s eC|aIIy
courts eote
ecreases In ||n s, and two o ersa cours
d In fili dt ther state. court

?

i

s also have

ling
|I|n S

it any



TABLE 34: Trend data for state courts that specifically reported tort case filings for 1976, 1981, and 1984.

Filinas LA PORLASe  Persanh phplee

0 'S Popu- . Popu- Popu-
cf >*niirf inf le inn 1978 1991 190/ i P Fi'ing: inp:*.. rni.Mm .__P__,» -

COMPLETE STATE DATA
Exclusive court Jurisdiction:

Kansas—District Court .G 3,249 4517 4,033 22 392 22 112 2 247
ldaho—District Court ...G 1,728 1744 1.729* 5 12* 42 12* 182 02*
Not exclusive court Jurisdiction:
Alagka (STATE. TOTAL) 1,356’ 1,%%%* %,?8?’ 3 po* %E Z}} * %gg zgé*
uperior Court ... G , -4
District Court...... % ¥ h52* 580* gg 275* by 2 335*
Hawaji (STATE TOTAL) 2,032 2505*  2,304* 65 235* ) -gh* 125 135%
Circuit Court oo 1,155 1468* 1611* gg 215* 55 105* 125 305%
District Court....... 817 1,037 693 185 65 -335 125 -215
Ohig (STATE TOTAL) 39.645 41603 26,171 05 55 05 -135 05 -95
Court of Common Pleas G 21,587 21,970% 22,149 05 15 05 15 82 gg
County Court ... L 127 0 519 05 4555 oS -265 30
Munlgipal Court ......... 17931 18,992 13,503 05 65 05 -295 05 -256
INCOMPLETE STATE DATA:
California:
c |Su%erior (01111 — 86,729 80,970 97,068 65 -16 65 205 125 125
olorado:
BBl o e
OUTT ot 3481 5080 4099 5 45 5 5 W5 205
| CITCuit Courtunn, A6 L06F /L 15 4 & W N5
Ma'é‘e'pe or CoUt e 6 1803 1914 2088 2 65 % % &5 165
Mz;gtl?]%u'it COUTt e 790 815 N 55 ¥ - - - -
D?st'rict Court ...... G NC 1,465 1519 — — 45 46 - -
MWSYOrrekn:we Court and
. tuan tCoHrt .............. 3684 20234 37847 5 W5 15 45 5 O
ortr. Dakota:
Tenl%igéélpt (001114 Gu— G 132 516 550 15 -305 45 76 55 -25*%
Chictit Ceurt, Chancery
o e
. 1981) i 10,457 12,046 11,775 35 155 25 -25 66 1%
exas’
t District Court ... G NC 28,698 34,224 - - 85 195 - -
W;s istrict Cout ... o M5 N 15 415 - o — - -
ington:
Sup%r?or (O [V — 6,882 7,919 8,997 95 165 3 146 125 i

Totals for 17 courts in la
statesf reg?rtmg comparable

cata for all tnree years 215,539 220,556 235,456 42 22 42 12 32 92
H - G.eneraé ,urjsglctlon court Florica—Circuit Court- t'ata do not include

= Limited ju-isdiction ?urt, professional tort case;,
NC = Data a(e not comparable W|tp) other years Hawaji—Cjrcuit Coufrt—§ome tort cases are
— =Yata elements are inapplicable included In transfers.

. |dah0—(Pld$’[{ICt Court—Som?.t rts are
'Data are incomplete: , Included In the unclassifie cate%ory.
A?s a—ﬁls rict Court—Data do not include Maryland—Circuit Court—Data do not incluoe
ow volume courts. nreported cases.



TABLE 35: {5520 data for state courts that specifically reported contract case filings t c 1978, 1981, and

Courts included in_this_ table:

For inclusion in tnis table, a court must
have regorted an rdentrfrabl(f contract casefoad
segarat from all other civi cases In at east
two of the three targete }/ears ?
states r ort d conta filings tor all the
courts which Juris |ct|on over contract cases
In those states . Atota 15 statewide
courts, in 13 states, reported data. Of the 15
courts, 11 were general jurisdiction courts.

Comparrson of ag regated filings over time.
The fol owrn§ ta are fro tne 1 c?urts in
10 states that r gorte c%m arable data for all

s B e TR o

The increase rnhcon ract case filings between

1978-81 was 145 gmgu atron r those

states grew 55 during the s erro Between

1981-84, the Populatron ?rew anot er 45, however,

new contract filings  decteased by 155—a clear

reversal In the e rlier trend o caseload

ex ansron For the entrre perrod 978 84, total

o tract ilings de rease 45 while t

g uatroR Increased Th ese ggre ate data
ort the "up-down pattern or “contract

frIr gs.

Compansor of courts whose frIrngs rncreased or

decreased during each of t e time periods.
‘he r'? thJe number of

oWl cnart
courts whose contract rIrni ave Increased or
decreased during the two time periods:

1978-81  1981-84

FrIrn%s Increased

ificantly more
than the populatron T 2
No S nrfrc%nt difference
hetween. change In
population and filings: 1 1

Filings increased at a
rat slower than the

population: 2
FrIrn%s decreased during
period: 10

Com arable ata ere
nh avara
the perio

CQ arn th
mat rr [\X

"up- dow attern
f the c
the 1978 81 perrodS experienced signi

rts studied durin
i tl#rcant J

increases in filings, wnile ths trend reversed
ltself durrn%| the period 1081- f% \when mo t courts
experienced decreases _In th elr_filings

contract cases. . The Florida Crrcurt C rt and
the Texas rstrro't Court were the two courts that
eﬁperrence H elrnt Increases 1n therr case
et the aso recor ed tne ar%est
Incre ses In po uatron or th os% courts that
re orted data durrn e chart above
g s how all urts which refported
uring eith er o t errods It Into
hJ ic C te ories. The follpwing chart [inks
the 1j.in Aerns of specific co rt ﬂoss the
two. time periods to tes t ore s ecifically, the
various patterns rdent earller.

Companson of patterns among the courts.
e following chart expands on trie Brevrous

C
.one b |IS |n % caéegorrzrng courts

patte ns followed, = These ga tterns are
explained rn te Introduction to this section
(1.e., Part Il). These are the atterns for
those’ 11 court that regorte comparable data for
?II three Xvar g %) afte[ each court
ndicatf, Whether rt IS a general or limited
Jurisdiction court:

1. "L'p-up” Pattern _ o
(no caveats):  Florida Circuit Court (G)

g "UrPange lrjnat%l "84

opulati o, exceeds

0 a groxrn tes

c ang -

filings): Hawan Circuit Court (S
Hawaii District Court (L)

3. "Up-down" Pattern:
Colorado District Coust (G)

Maine Superior Court (G)

North D ota Di'trict

ro Coun Court &
0Ohio Munrciria Cnu

Tenne reyit C
ancery ourt &EE
4, "Down-down" Pattern:

Ar'\<ansa Court of Common
Pleas zL% ,
Washington Superior Court (G)

The FIorrda Circuit Court is the onl%/ court
that can Ia?/I claim to a large Increase |

Pot\rrraeC h nr?ovrn tr 0lgtatter lg&her states



TABLE 35: T>5e8rld data for state courts that specifically reported contract case filings for 1978. 1981, and

our Fllings OGN 0A0e  PeroERt qugnoe  Perggu fapee

. uris- opu- . opu-
State and court title diction 1978 1981 1984 [aplon Filinas ‘a?lon F111nos ‘a@lon Filinas
COMPLETE STATE DATA
Exclusive ~ourt Jurisdiction:

Kangas. .,
Orstri* t Court..nn G N 39,175 41,982 - - 25 75 — —

Not exclusive court Jurisdiction:

Hawaji (STATE TOTAL) 9,175" 13,4601 14,0551 65 475" gg 451 125 5351
Circuit Courta. G 14341 20471 21311 65 435 451 125 49J1
District CoUTt.n. L 7,741 11413 1%% 65 475 65 45 125 b4h

INCOMPLETE STATE DATA

Arkansas:
Col(():roaléq‘t . Common Pleas L 3171 300 102 25 -2051 25 -665 55 -7351
Qlstric* Courta... G 14,147 22,395 15270 75 585 75 -325 145 85

Florida:
MiClrcun(:ourt ................ G 27,005 29,677 38,650 125 105 85 305 205 435

y PEror Courta G 1318 1456 1,103 25 105 25 -245 45 165

Maryland:

Mon gircuit (O 1] | p— G NC 65761 5,496" — - 25 -1651 . _

NorchlslggkcottaCOUH .............. G N 5,860 4,420 - - 45 -255 . -

o District Court....... G 3,095 4412 4,062 15 435 4, -85 55 315
Mumm al Court .. L 171,166 1876571 3¢ 105¢ 05 205 05 -135
Countpr0urt ................... L 3648 77491 145, 7401 82 1"251 05 265 05 575"

Tennessee:

Circuit Court, and
Chancery COUM . G 7,321 8830 7582 3 215 25 -145 65 3

WSlst{thourt .............. ¢ N 902 2 - - & 35— -
asningtan
O Courto.G 20670 1878 1381 85 45 % 265 15 365

Torals Jor deutts, o
Qata Yo all theeyears = 258,037 20463 249781 s 15 45 155 %5 A5

S = Genegral urjsglctlon court Hawa\ ?un Court—Some cases are
L = Limited furisdiction court n transfers.
NC * Data a[e not comparable with other years. and CIrCUIt Court—Data do not include
-- = Data elements are’ inapplicable. reforte cases
OhIO Hui, gal Court and (foamtx Court—Some
'Data are incomplete: contract cases are Include
Arxansas—Court of Common Pleas—One county miscellaneous civil cases.

reported no data in 1978.



TABLE 36:
981, and 1

Courts Inc|r1ded in. this tabIE

For inclusion in tnis ta le, a court must
have reported an Identifiable triable felony
caseload, separate from all other criminal cases,
In at least two of the three targeted years.
total oJ 8 statewrde courts In 28 states
reporte of these courts are general
Jurrsdrctron courts

Comparrson of aggregated trIrngs over time:

Tne foIIowrng oata are from the 24 courts in
24 states that reported c%mg)artabe data o[]
three reporting years. ese Peures can
found on’ the bot om line of

The |ncrease |nhtr|a e elon cases between
1976-81 was 285, \rf] e the p trog or the
states reBortrn ese data increase

e HELL il s oo
[ncrease

. The pattern tor these aogregate

filings evidence a consrderable slowin

trlrn riattern durrn(t; 981-84. In fact, durin
81-84 period, Triable felony case filing

drd not increas' at.a rate sign| |cantI% ?reater

than the rate at which the population ihcreased

Comparisan of couts whpse filings increased or
decreased during *ach of the time pericas.

Tne Lollowrng fha{t drspta s the, number of
courts whose triab eéle s have
rncreajsed o decreased uring the two time
periods:

1978-81  1981-84
FrIrngs rcngr]etaserrjme
th n t e poryulatrron: 22 8
L ificant diff
0 sr\%gr |c%2 Cﬁém%erence
In populati'n anafilings: 0 b
|I|n%s di (ti increase
gasura uring
his perro 0 1
Frlrnges increased at a
rat sower than the
population: 0 2
|I|n%s decreased during
period: 2 u
Com(naraole ata were
h avarI% le for
the perio 4 0
Approximately three-fcurths of those courts
repor| |ﬁg' tfeyfeon Crtl %etween 19%
experienced . .mificapt inc eases in their

caselaaas. inis te ency for Increased filings,
however, was ﬁreat ciminisheri dunngﬂ 1981 -8
en almost twice a? Fran ?ourts reporte

ecreases In their |I|n?s as courts who
ﬁgorted filing Increases srd ficantl greater
t P Ftro Increases, nrs ohservation Is
more af] illustrated in t e fol owrhq chart.
rt above |sp|a

courts w icn reporte data durrng erther of the

foll

'Iirend data gfgér; state courts that specifically reported triable felony case filings for 1978,

alerrodghr;lrrtt lnntlossoecrgrc cate ories. Ihe

I In({nﬁJ tterns 0
gcific”courts CCI’OSS the two time periods to

or ecr |ca , the various patterns
§emrrr speciically b

Com
one

gxp‘

hos

v,

il
Ilr

arne |n t e Infroduction to t

e 2
comparable 3ata for all three years.

rlier.

parrson of patterns among the courts.

The fol owrn% chast expands on tne revhous
o?/ Irstrn d categorizing courts g

ns  they to ow.  These patter}ns ar
Ir section
g. These are the Eratterns or
ourts in 24 states that reporte

"Up-up® Pattern
(nt? cgveatss: Alaska Superior Court
Dégltjr{ct of Columbia Superior

New Jersey Superior Court

"Down-up” Pattern o
(no caveats):  Minnesota District Court

UHpug Pattern:
F ange In *815884
{han 05 g Tess

crease In trlrn S
? )eransas Circuit Court
Hawan Circult .Court
[|] |nors( Circuit Court
New York Supreme Court
and County Court

change. in '81-'84

o uI tion exceeds
groxrm tes
c an
filings): Anfona Superior Court
fornia Superior Court
Cdolora 0. Drstrrct Court
Etrrct Court

orth Dakota Drstrrct Court

Wrsgnrnra ircuit Court
Ington uperror ourt
"Up-down"

P

ttern: Georgia Superior Court
Kansas District Court
Maine SuPerror Court
&rrtuhrtca olina Superior

Qhio Court of Common Pleas
Oregon Circuit Court

Rhode Island Superior Court
Wyoming District Court

"Down-dowr" Pattern;
Wisconsin Circuit Caurt

"U @ Pattern

Of 2? tatewrde courts rernortrng data in
only four experienced Increas

hat contrnned to rnﬁrease sign |cant|z
th ation. . The number o é

n reasa urrhg the perio

e courts reported

o
A

Ine O?t e statewl



TABLE 36: Trend data for state courts that specifically reported triable felony case filings for 1978, 1981,

and 1984. (continued)

in this tabtlﬁ ﬁst%s th(te ca?elwnh torts, f|t|
ears as thou e rate ncreases in fe
?ﬁ?n S ﬁas ec?eased (?monaﬂ ownwarcpy
trends . were ex?erlen ed in a arg? P mber of
statewide courts. This trend elony cases,

may. be a functjon ?f changes in a varlety of
variables rangmg rom: eactua crlme rate,
the rate orteﬁi fnme é 80|IC6 clearance
rate, state crimimal faw, and prosecuting rates.



TABLE 36: Trgn(igggta for state courts that specifically reported triable felony case filings for 1978, 1981.
an )

B Pergele e Perieqt e Percanl phange

State and court title 198 18 18 laben Filings IShon Filiugs Iohon Filings
Alaska:
Ari ZSounpat?rlor COUM v 178 1194 1.846 3 535 215 555 251 1375
Arkgﬁ aesnor 01111 { S 10,3901 14,3571 15,3601 115 3851 9 751 215 4851
Cal(I:fIOr?#Ilg (011115 S— 8,9970 145650 17.993) 25 6250 25 2350 5 10080
ColSu%%nor (G011 —— 55,369 64,9930 744120 65 1750 65 1450 125 3450

District CoUrt ... 10,604 13,868 14,783 175 315 15 75 145 395
District of Columbia:
GeoSu AT OV ITT| S—— 3415 4283 6,035  -65 255 -15 415 -75 175
Ha§ﬂpenor COUM 26293 373%8 7B 5 45 55 .05 105 285

CIrCUIt (OXVIT1 | SO—— 1,791 22911 26551 65 3351 65 16%i 125 5451
|||Ig(l)sltsrlct (6101 2.845 3302 3,649 55 165 45 111 10V, 285

Circuit Court 34,2600 41,7950 46,1070 05 2250 05 1050 15 X0
e DISStrIC'[ (O[T AR— N 81660 7,6580 05 -650

Dlstrlct (01011 E— io.cj 12121 11,397 25 185 25 -65 9 115
Mm?]ugetréor (G111 2.790)  3,281) 31890 % 1850 25 -350 45 14X0
l\lele-Ii%“gﬁngourt ....................... 10,678 10155 12,162 @b -55 25 205 45 145

Superior Court s N 3,652 3,813 - — 45 45 - -
Newsﬂosn%r COUTt o U1 0L 3B L5 w5 B W B 5%

S reme Court-Count
WG ouroany 305060 415870 49191) 15 3/ 15 1850 05 5650

Norgh 8ar0|i a

uperlor 1]V 30.576 42,792 42,160 45 405 45 ol * 75 385

North Dakota:

District Court e 916 1,233 1284 15 355 45 45 55 405

8ourt of Cornon Pleas .... 31,575 41,076 37,073 05 305 05 -105 05 175
Oreqon: )
Roge”?s é:ourt ......................... 16097 20198 19913 65 25 15 5 5 S
S0l t#pegli%a 01011 2,396 4576 4232 05 915 15 -85 15 175

CIrCUIt (011111 NC 2,654 2,606 3 -25

D|str|ct (011111 AR NG 32,872 87,249 - — 85 55 — —
Vi

!S%IIEIIZ%II COUTt o 5550 40444 42640 B W 45 55 15 455
WS%urﬁanor (11111 SR 11,168 15,442 15432 9 385 3H 05 125 285

[ i

ENeUt Court v 15,8350 146010 13600 25 80 15 750 % -14%0

omin
Dietrict court o 1400 1772 14620 W5 %5 45 75 DS 45



TABLE 36: Trend data for state courts that specifically reported triable felony case filings for 1978, 981,

and 1984, (continued

Filings

1978 1981 1984

State and court title
Totals for 24 courts in
24 ‘states reporting comparable

data for all three years 373,609 476,361 507,444

Note. AH of the courts listed aLove are general
JUHS iction courts.
Data are not comparable with other years.
= Data element 1s not applicable.

iQata are incomplefe
Q Arizona— felonles are included in an
uncjassified categ
Hawali—Felony . flg es do rot mcIHde reopened
grlor cases” included 1In the unclassifie
Ivil category.

AExplanation of data included in the category:
Arléggggs Felony figures include DWI/DUI

Perc% change

G601 opoe Percnt phgee

ropu [0 Popu- .
Iann Filings IaPlon Filings Iaﬂon Filings

i g

3 285 3 365

California—Felony figures include OWI/DUI

Cases.

IIllnqls—Felony caselo%d data include
prelmlnary hearings from courts

low OWFneSIE)ane cases include third offense
Hmbb Shseasn 1061 Ghd - 106

? In 1981 and 1
auH —FeIony igures mclude classes A 8,
New York—Felony figures include DWI/DUI

cases.
Wi ecl%nsyln Felony figures include limited
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For release: 6:00 p.m.
Monday, April 21, 1986,

Contact: Robert T. Roper
(804) 253-2000

Study reveals no
litigation explosion
in state courts

WILLIAMSBURG, VA— "Careful examination of current available trial court
data relating tort, contract, real property rights and small claims
cases, from a representative group of state courts, provides no evidence
to support the existence of a national 'ligitation explosion' in state
trial courts during the 1981-84 time period,” according to Or. Robert
Roper, director of the Court Statistics and Information Management (CSIM)
project of the National Center for State Courts

Twenty states, which include 29 limited and general jurisdiction
statewide court systems, reported reliable and comparable tort, contract,
and real property rights statistics on the number of lawsuits filed for
the years 1978, 1981, and 1984. The data revealed a 14 percent increase
in filings for 1978*81, and a 4 percent decrease in 1981-84.

Small claims suits might best measure the inclination of Americans to
sue because of easy accessibility, relatively inexpensive cost, and
prospects for a quick resolution. Twenty-nine limited and general
jurisdiction statewide court systems in 25 states were chosen for
analysis due to their reliable and comparable small claims statistics.

Small claims filings increased 18 percent in 1978-81, but decreased 6

percent in 1981-84.

-MORE-



NATIONAL CENTER FOR STATE COURTS AUD ONE

In the area of torts alone, which is a subset of civil filings, total
filings increased slightly in both the 1978-31 and the 1981-84 periods.
However, all of the three states that reported significant increases
during 1981-84 also reported the largest increases in population (Alaska,
California, and Hawaii). During 1981-84, tor* filings increased 7
percent while population increased 4 percent. For the entire period
1978-84, total tort filings increased 9 percent, but the population also
increased by 8 percent.

The data provide a basis for the following observations:

o] An upward trend in litigation in any one period is not
necessarily attributable to an increase in the tendency of
the average American to sue, but may indicate a simple
increase in the number of average Americans.

o] There may have been significant increases in civil filings
which peaked around 1981; however, civil filings (defined as
tort, contract and real property right cases) decreased
slightly during the 1981-84 period. |In fact, in state courts
that reported data for the 1981-84 time periods, there were
decreases in the total number of civil filings.

According to Dr. Roper, several reasons could account for the
downward trend in litigation. Insurance companies and attorneys may
increasingly find it in their interest to settle conflicts before the
cases ever reach the courts. Also, people may he deterred from filing

suits at all because of widespread reports about the cost of litigation,

and the prospect of civil suits taking years before disposition.



NATIONAL CENTER FOR STATE COURTS ADD TWO

The often cited lit.gation explosion thus appears to be exaggerated
with respect to the total number of civil filings during the period of
1981-84. The source of the perception'that there is a litigation
explosion may be founded in a changing mix of civil cases, increased
complexity of the cases being filed, and widespread media reports of
enormous awards in relatively few civil cases.

Complete supporting data will be available later this spring from the
Williamsburg-based National Center for State Courts, in a volume entitled

"State Court Caseload Statistics, 1984."

Published annually since 1975 (with the exception of 1982 and 1983)
the state court caseload statistics series was developed by the Center's
CSIM project in cooperation with the Conference of Stc.te Court
Administrators. Work cn the 1984 volume was completely funded oy the
National Center for State Courts; however, previous work on this project
was funded by the Bureau of Justice Statistics. These reports are
designed to collect, compile, analyze, and disseminate comparable state
court caseload statistics; they are based on data provided by the state
court administrators' offices and the offices of the state appellate
court clerks. The series presents a methodology for reporting caseload
statistics, nationwide current caseloads, as well as trends useful in

future court planning.

-MORE-



NATIONAL CENTER FOR STATE COURTS ADD THREE
The National Center's basic mission is to help courts better serve
both litigants and the general public. Courts at all levels are involved
in one or more of the Center's projects, which range from research aimed

at reducing delay in the litigation process to work conducted by the
Center's regional offices on such subjects as automation of court
operations and personnel administration. Emphasis is given to the
training of court managers and presiding judges through the National
Center's Institute for Court Management. In addition, the National
Center serves as a clearinghouse for information on state courts.

Besides its headquarters in Williamsburg, the Center maintains offices in
North Andover, Mass., San Francisco, Denver, Arlington, Va., and

Washington, D.C.

4/14/86-rtr



Part II. Trends

Questions about tht ||t|gat|0n explosron in
%h stat trial coyrts are among those
re uenty receive by CSIM Project sta Part
Il 0 Annua Report IS a prel |m|nary
effort to shed some light on the question, IS
theret a 'litigation explosion” in 'the state trial
courts?

Dates chosen for trend data.

The years 19?1 and 1984 were chosen as two of
the data gornts or th ege tabl cause the

State Trial Court Juris rctron Guide
Statistical Reporting was first a&olredto the
1981 trial court dafa, and the 1984 data is the
most recent available, oince those two years
ﬁpresent a. three- year interval aB earIL t

three-year interval was needed to bring balance

the” trend line. Therefore, the firSt point
c osen was 19/8.

Case types selected for analysis.

When talking of a "litjgation explosion,"
most people ref€rence an increased ?ropensrty in
the mindset of individuals, to sue for damages
and punitive awards. Some of the CSIM case types
that address thrs Issue are t?rt contract, ar\d
rea Ero erty rights cases, In addjtion, sSma
carm roce ures are easily accessible,
re atrvey Inexpensive to file in and work
within, and provide a comparatively speedier
disposition of justice, and therefore, are a more
||nterest|ng measure of the public's propensity to
Itigate

Ad rtronally these case categories were
c 0sen because hey have, over thé years, been

o/orted separately, by many courts, without

aving any ther nfinor” case” types included In
therr totals. The same IS not true of other case
cate%orres sucn as domestic relations, Where
subcategories are often reporced with juvenile
cases, miscellaneous, or special civil
proceedings.

Criminal cases do not reflect on tg
"litigation explosion" as it 1S defined above,
however, felonies are included in_these trend
data to proyide a more complete picture of the
courts’ workloads over time.

The first table gresents the ggneral grcture
b (tilsdlatrngtdatadf I tne combhin crate

rt, coptract, and real property rights cases.
lhrs tabPe IS F L P P % fogr smalfl
claims. The f |na two crvrl tabIes breah down
the general table_into one for tort, and one for
contfact cases. There were insufficient dafa,
over the seven year perrod to rustrty comprlatron
of a table or real erty rights cases.

final table evaluate end da for felony cases.

Population as an indicator of caseload changes.

Earlier volume., in t.iis Apnual Report series
have djlocumentedu tﬁat the sing P best é)redrctor of
civil filings_in state courts Is t tal sta6
gopulatron Total po uIatron exalained over 90%
[ the varrance In I v fil rnr{s among the state
courts There ore ercen g rease n

%t pogu [atjon as ee Incluagd <n_these
three time neriods— 1978 1981,
1981 1934 and 1978-1984 i1 order to explam, at

years, 2 a summary %GSCTIOI

the outset what kind of case filing increases
nug ht be antrchated as a result of changes In
state oopulations.

At this point, it is not possible to
accurately predjct what p?rcentade Increase in
filings one woul expert or every percent
INCrease | tne no gu lation. Therefore, for
purposes 0f this Report, a rough one o one

relationship has been assumed,”i.e., for every
Percent Increase In poB ulation, a ong percent
ncrease in filing" wolld be expecte

Courts included in the tables

Some state courts do not appear in these
tables for a variety of reasons they do not
report statewr e data at all, they do’ not provide
suf |cren detail to rdentrfy the casg types
re orted In these tables, they have ¢ anqe
orérnr{; cateqories oyer trme and finally, the
u]rs iction and organization of some courts have
chan ed so dramatically between 1978-84 that
th err data were not comparable, Therefore, the
courts drsplayed on the foIIowrng tables do not
Include complete nationwide data’. however, the
are represe tative ut genera jurisdiction courts
H this cou tv\y] %n atr]e a equate for addressrng

the Issue o ether there IS a_litigation
explosion. For example, Table 33, on small
claims, has statewrde data from 33 states trom
across all r[yeograp ical re |on% from lar
and small states AIthoulg les 32 and 34- 6
do not have as much complete state data as does
Table f3 the data are more often than not from
?enera jurisidictlon courts. Since these are
he courts most Irker to hear the serious, cases,
f 8Court com§ement the small claims data
ound In Tabl

Smmary statistics presented on the facesneets.

Three sumnary measures. Each of Tables 32-36
isplay the number of filings for the years 1978,
981 and 1984, and th< percent changes in total
tate Po ulations and_filings for edch of the
hree e periods 197,1-81° 1981-64 and 1976 84.
The accompanyrn% facesleet for each table
summarrses the data r%resented in each taole using
the following three measures; the aggregate
data contarned in the table tor t ose courts " that
reported, complete data for eaf e three

on of ow many
courts ex\ﬁerrenced increaseo or decreased filings
for the two p rro] s 1978-1981 and 1981-1984; and
(3) a chart which Identifies patterns of change
%réd gPecrtrcaIIy lists tho courts within escn

Patterns across time, the "up-upland
H p-nown" gatterns There are two basic Eatterns
that can be used to test crudely whether th y]e
continues to be a "litigation explosion." The
first §qoup reﬁresents those courts who 3e filings
increased during the 1978 9 rferro
contrnued o rr e durrng the 1981-84 perro
d u] atterng This ug Pr
attern alone, ?wever doés not represent, prrn?]
acre evrdence o ||t|ga lon ex osron
u(o category must be separated into three
nents: 3 a/ courts whose jpwara increases
|n bntb trme Ferrods were at] Eproxrmately the
same rate of Increase ana Whose Increases
significantly exceeded the rate of increases in

di
1
S
t



the total populatron (3-b) courts whose filings
Increased, durrng 081-84, ‘at a rate
significantly less than _the rate they were
Increasing at during 1978-31—which indjcates a
sIowrng 0T any upward trend that might have
occured. during_earlier years; and S -C), courts

whose frlrngs increased” significantly during the
period 1978-81, but whose rlrng\s Increased at a
rate whrch approximated or was less than the rate
at w rc t]%epopulatron Increased durin

last component (1.e., 3-C),

TPresents courts where there 'Is r]ot a

tigation explosion,” because filings did not
Jrcrease af a rate e%ual to or signifi %ntl

ferent from population rncreass erefore,
the only  "up- up attern w |ch ma y Indjcate
unusual increases In filings 3-a'— rL
courtdfrlrngs Increased signi rcantly over both
periods

The secoHd maj or group of courts, which run
%unter fo the “up- attern, are those courts

which exhihited s dnrfr an. increases in filings
during 1978-81, but whose filings actually
decreased during the 1981-84 périod (i.e,
u?down Patterng Courts that fall "into thrs
category are clearly "over the hump," and no
Iong|er experiencing’ increases in the number of
civil suits.

Other miscellaneous ?atterns appear
Poradrcally throyghout the tables.” These can
clearly be ‘identjfied as either suP?ortrve or

not suo ortive of the claim to a “litigation
ﬁxplos n." For example, fsome rl;ourrts may not
ve experienced any significant change 1

fﬂrngsp? otﬂ time gerrods tprg otPrer
hand. frIrn S In some courts Went down durrn% the
1978-81 pef] od and have increased significa tllv
durrng the latter gerrod These situatjons wi
be diScussed as they occur in each of the tables.

Limitations on the data

The data presented on the following tables
are the most accurate Belra e, aB
comprehensive data yet roug t t? ear on the
question of whether’ there | itigation
exglosron in tpe state courts This is a

limiary at the topic, however, and the
reader should consrder the foIIowrnﬁ; caveats when
evalu trn th? anazsrs none o ich
thought t0 affect géneral conclusions t at can be
drawn from these cables: although tne data are
representatrve from all the states, they do not
include aII of the courts and states in’ the
countrv] due to rmrted resourceé Progect staff
were. unable to complete the trend. taplé for the
missing years or Identify all juris rctronal
changes rn those courts ovgr trme the data are
only~as current as 1984 and changes may nave

occured  during 1985; the data do Hot r cludge(many

other civil case types whrc may have_inc
different trends urrngd that time period %
drvorce sugport/custo(v adoptron estate, Ciyil
ppeals, and miscellaned \s civil cases); and .l
frndrngs are restrict’.! to the state courts only.

General findings and explanations

A careful examination of avallabk _,ta
relating to tort, contract, real property rights,

and small claims cases from a representative
grou of state courts é)rovrdes no evrdence to
upport the o ten crte existence of a_ national
"litigation S Hil in the state trial courts
during the 198 time period.

There are some, state courts that have
experienced srgnrfrcant increases in.the case
types (escribed throughout this section, but the
impact of that finding is. reduced when one
realizes that these are.the courts In states that
hﬁve alsg F erre ced srgnrt]cant ncr ases gr
thelr total popu atrons Changes In t e number
of these f |I|nhgs are not attrrb%tabe to an
Increase In the propensity of the average

Amer]can to sue, but rather to a srmple Increase
in the numbers of average Americans.

The findings, however car be.extended ope
further step. ~Not ? Z is the evr ence mrssrng
f0.1n rcate a srgnr icant national rncreas%
frIrn s above thé incre se In pop uatron ut
c ea attern emg Pes whi genera lly SUF orts

-00wn" mode descrrbe earlier.
srgnrfrcant number of state courts seIected
civil filings have decreased between the Eerro
é%8%|1|2§4 ee the Individual tables for specific

It may be that there was a litigation
explosjon”that Peaked around 1981.~ The evidence
from these charts tends to_support that
ohservatl)on There were ?gnr icant rncreases in

1lings etween 978 81, ext'eding t
mcreasef 8pu atron [n fact, the r_ncre ses
were so farge auring 1978-81, that es
decreases t toccurre drrn% 1981-84
percentage changes from 1978-84 are st
moderate increases.

The often crted th of a continuiag upward
trend of civil awsurs in the stae courts cculd
result from severa factors: ) rntensrve media
‘ocus on the o[mou% size [of he awards in a fe
selectea and we licized civil cases; and (2
increasel workIOﬁd in the courtF not causeq by
an Increase in the rate of civil lawsuits, but by
more_complex cases, and rtJerhaps fewer resources
aval Lible to fhe COUrts ﬂ handle expected
Increases In Tilings which results in "arger
backlogs.

Additionally, there are a varrety of
potential explanatrons or thi %elrng off or
lic

- =
::-
:‘(1)
—
)

II showing

decreases In civil suits:
attitude toward lawsujts may be changrng PeopIe
ma% be deterred from filing as ? restlt of
concerns about costs and crvrl itigation that is
ikely to take years—except for the more serious
cases, It may not he worth] the effort; (2) For
ears eoPe sPecu ated that dreater unT- rc of
laws resulted In increased litTgation to
rnterPret those Jaws—this testing of new
legislation an r:udrc‘al tules mag have run its
course: and 13) Finally,. Insuranc comPanres and
attorpeys ma e increasing their effic ency In
settling conflict hefore ¢ ses reach the courts.
Whatever the ex Ianatron there rs no evidence to
ort the n of a pationwide Bncrease n
s in t e state trial court, between



TABLE 32: Trend data for state courts that specifically reported tort, contract, awi real property rights

case filings for 1978. 1981, and 1984.

Courts included in_ this . tabl
For rnc\usron in thrs ta%le a court must

have reported an identffiable tort, contract, and

reaI proeert y rights caseload, separate from all
other ciVil cases, in at least two of the three
target years. Fiye states rePorted tor

con ract and real property. rights cases for all
the courts which had juris rctron over tort,
contract and real ?ro erty rights cases In those
states. Atota st te Ide_courts, In 25
states rePoréed data the 37 courts, 12 were
general jufisdiction courts.

Comp%rrson of aggrggated trIrnPns qver time,
[he followin ta are fro ttre 29 courts in
20 states that regorted c%mparable data Ohe all

B TG e RS

The increase rn tort, contract, and real
property rights filings between 1978-81 was 14S,
while the o ulation tor the states re%ortrn
these data Increased by 3t. Between 1581-84) the
popujation continued to grow another 3%, but the
new filings decreased by These a?gre?ate
figures provide prelimina v evidence for the
existence of the “up-down pattern discussed
earlier in this section.

decreased during each oi the time periods.

The following chart displays the number of
courts wnose tort, contract, and real g 8ertuy
rights filings have incr " Jor decreased during
the two time’ periods:

1978-81  1981-84

FrIrngs increased
gnr rcantlg more

han the population: 19 T
No S nrtrca]nt difference
between the ch ang
In population and filings: 5 3

Filings drd not increase
measurco d during

nis perio 0 3
Filings increased at a
rate slower than *he
population: 0 2
Filings decreased during
this period: 5 22
Comparable data were
not avajilable for
the period: 8 0

_ The “up-down" pattern described in the
rntro uction to this secfron is illustrated. in
the above chart. Most P e courts regortrn
tort, c?ntract and rea gro ert)f case
during 1979-81" experience sr ni rca t Increases
In their filings. Durrng perrod
however, th rO)attern reversed |tself

majority of courts reported decreases rn filings
of ‘these case types, “Less than twenty-five
gercent of the ctourts reporting tort, “contract,
nd real property rights’ cases during 1981-84

ex errenced rn%rea]ses h. their filings at a rate
significantly er than h.c-eases ‘In their
populations.” Th ese patterns are .oore firmly
established 1n the following chart.

The chart above displays how all t'f the
courts which reported data durr/g either of _the
two periods fit" Into specific c”teao:les. The
following chart links he frIrn%rﬁatterns of
specific courts acros? two eriods to
test, .mor gecr ically, the various patterns

identified earlier.

Comparrson of patterns among the courts.

lhe following chart expands on the Erevrous
one b?/ lis rng rﬂnd ca&eg }]rng courts oy the
g 1 ns the 0 lowe ese gatterns
xplained rn t e rntroductron to this section
(1.e., Part. I1). These are the patterns for
those 29 coyrts |n 20 states that reported
comparable data for all three years,” The (G) or
L) after eac co&rrt Indjcates’ whether it Is a
eneral or limited jurisdiction court:

1. “Uo-up" Pattern
(no caveats):  Civil Court of NYC (L)

2. "Down-up" Pattern
(no caveats).  Alaska Superior Court (G)
New Mexijco Magistrate
Court jL)
Oregon Justice Court (L)

3. "U}ﬁ)u Pattern
t arge in '81-'84
lings was less than
*18: "8l increase
in filings): Nebraska County Court (L)
4, “Uﬁ D" Pattern
change in '81-'
ponulatron exceeds
0 a roxrmates
chang rn 81-
flings): Hawarr Circuit Court (G)
Hawaii District Court (L)
Delaware Justice of the

Peace (L)
. "Uﬁno significant
change": Delaware Court of Common
Pleas (L)
6. "No srgn ific nt change
no signific ,
change Delaware Superior Court (G)
“Ug—down
Pattern: a<bama Orﬁtrct Couré lgGg
rkansas_Chancery an bate

G
Co?oradrg Brstrrct Court (G)
Colorado County Court (L)
Indlana Countcy Court IL
Indiana Municip I Court of
MarroE L)
Kentuc Drs rict Court (L)
Marne rstrrct ourt g
ort Carolina Superior

Nortlh Cgrolrna District

L
O%ro Municipal Court (L)
Ohio County Court (L)



TABLE 32:
case filings for 1978, 1981, and 1

Pennstylvama District Justice

Teﬂnessee ferUIt Court and
Chancery (L)

8. "Ho significant
change-down": Oregon District Court (L)
Rhourt zi_nd District

Washington Superior Court
9. "Down-down" Pattern; J P G
District of Columbia

Colofado ate Colrt (6

Of the courts studied In Table 32, the Civil
Court of Hew York City 1s the only court whose

Trend data fnr state courts that specifically reported tort, contract, and real property rights
(continued)

f|||ng?] have contmued to Increﬁse significantly
moreé an the population over t hwo time
periods studie n this Report. Tnree additional
courts, followed the "down- ug pattern with
S|gn|f|cant Increases reported during 1981-84.
Another four courts experlenceﬂ Incréases In
filings between 1981-84, but the Increases were
either less than or not significantly different
from population increases durin that same time
?eno or the mgreases %re I ss than the
ncreases reported during the 1973-81 period,

The remainin li? courts Showed no eV|d nce of a
“litigation osjon” éiurlr&ge r\d 17 of
those courts e eé|ence crease 1n tlings
uring that perio



TABLE 32: Trend data for state courts that specifically reported tort, contract, and real property Hghts
case filings for 1978, 1981, and 1984.

Per CMnge  Percent change  Percent change
| Filings B Tob- 48P s THHE
_ Juris- PO{),U- . Popu- .. Po?u- .
State and court title diction 1978 1981 1984 lation Filings lation Filings lation Filings
COVPLETE STATE DATA
Exclusive court jurisdiction:
District of Columbia:

Kanssggerlor Court s G 121,931 108,426 96,975  -6* -112 12 112 o 2202
District COUM v G NC 54,005 57,140 2 62

Not exclusive court jurisdiction:

Colorado  (STATE TOTAL 79,480 105,028 99,205 i 322 12 -62 142
g DRV U B OB OF 4 ¥ B
County Court 500051 66530 65485 72 23 7 w1

Hawaii (STATE TOTAL 12,2041 173791 17,960 62 425+ 82 21 122 477
CI_rCl(J_It Court .. ) ...... 2,1861 38301 g,9921 62 3121 67 1 122 430%
District Court ... .. L 9,418 13,549 13,968 62 442 62 32 122 482

North Carolina: 54,738 65,856 58,118 42 202 42 -122 12 62
Superjor Court ... 11,541 13,756 12,482 42 192 42 -97 12 82
District Court ... do 43,197 52,100 45,636 42 212 42 -122 1 62

INCOMPLETE STATE DATA

Alabama:

District Court ... 40,130 55,818 51,805 Jul) 39S 25 -15 45 295
aska:
Superior Court ... G 2,683 2,312 3107 2h -14S 215 345 255 165

Arkansas:

Chancery and Probate
e (0101115 6,642 7545 5151 ) 14S 25 -225 55 -225
elaware:
superior Court ... . 2,457 %?28 2,%28 0 35 35 05 35 3h
Court of Common Pleas 2,898 (4 3,19 (Vo 295 3 05 3 30%
Justice of the °eace .L 15,844 20,028 20,806 0 265 35 45 35 315

Indiana; . .

Umicipal Court Marlon 0 o0 14360 10031 BS s %5 15 15
en%gggtvycaﬂff '''''''''''''''''''''''''''''''''''' L 3550% 5573 81%341 & R 15 K13

y ,Dist)r/ict Court v L 48,808 57,627 Lo,359 1S 185 25 -25 3 155

aine:
IDistrict Court s Lo 17,751% 20,072 16,146 25 135 25 -205 45 -95*

Minnesota:

MI (%ounty (O[V]§ — NC 28,014 21,582 25 -225

ontana:

NebDrz;sSlg'iCt Court o G NO 7,764 6492 x 4 -16%

County. COULt e L9236 11128 13,027 1S 20S % 15 3 415

l\lewMI-lImie,ipﬁ'l Court ... L NC 17,781 17,712 - - % 05 - —
mpshire;

Disthict Court .. 1038 9815 — — 45 55—

New Mexico:

Magistrate Court .... L 14276 14,117 18,308 65 -1S 75 305 145 285
Bernalillo Count

I\\(Aoertkrppolltan Court ..L NC 8290 9,744 . " 75 185

Civ.T Court of New

Vork Gy o L 130430 150059 195153 IS 168 15 295 05 55
ig_ourt of Claims ... L N 1330 L1678 — - 15 260 - -
Municipal Court ... 1 241,951i 260,068* 221,523* T* 155% 85*
Countpr()urt ................ L 5,854" 11,3021 19,5421 % 935} %% 165* 8% 635



TABLE 32:

i Fllings
I -
State and court title  diction 1078 1981

INCOMPLETE STATE DATA (continued):

(continued)

Percent change
1978-1981

Trend data for state courts that specifically reported tort, contract, and real property rights
case filings for 1978, 1981 , and 1984.

ge  Percent change
1976-1984

1984 rgﬁ%n Filings ﬂ?ﬂ%n Filings ré)ﬁ%n Filings

Oregon:

8ist_rict (O10]1] 4 S— L 31,600 33,8963 24,518 %

Juslllce.Court 1,102 421 1,3361 6%
e stice

COUTt s ) 163,556 788,199d 183,143 s
Rhode Island:

District Court ... 22,394 23,689 18,759 0%
Ten(r,‘]lerscsﬁ?t Court and
T Chancery Court .. 20561 23,442 21,505 R0
exas:
W Dhjst{ict Court ... NC 60,451 85,873
ashington:

Sup%rior Court ... 32,029 34,922 33,140 )

Ttottals for 2$t)_ courts In %(I)
ates reporting comparable
aata ?or g?l th?ee yepars

G “ General jurisdictjon court

imited jurisdiction court

Data are nof comparahle with other y?ars,
d dispositions the only
that glear.

icahle.

L=L

NC =

3 The number of
element provide

— = Data element IS not ap

I0ata are not. complete: )

Hawail-Circuit Court—Data do not Includ

unreported cases. ,

InQ|ana7C0unt¥ Court—Data do not jnclude
other" cases or “redockete

1,090,707 1,239,120

data

civil® cases.

1,185,666

% -28% o 2%

-15%1 1% 421 i 21%1

15% 0% -JIx) 0% 12%

6% IT -21% B -16%

14% PAll -8% 6% Fo
81 25%

%o o -5% 12% kil

14% Ril) -45 P )

Haine—DIstrict Court—Due to Implementation
0f | new reporting system, data are missing

frO(n two locations. ,

Mqlra/ and—Circuit Court—Data do not include

‘Unreported cases.

Ohio— ummPaI Court and County Court—Data
do not Include cases classified as
miscellanequs civil.

Orego —JHstlce Court—Not all courts
répf rted data.



TABLE 33: Trend data for state courts that specifically reported smull claims case filings for 1978, 1981,

and 1934

Courts Included In thrE table:
For inclysion in this table, ﬁcourt must
have reported an Identifiable small claims

caseload, separate from all other civil cases, In
at least two of the three targeted uears
Twenty-nine states rehport d small claims cases
for afl the courts which had jurisdiction over
small claims cases in those states. A total of
39 statewide courts, In 33 states, reported
9ata Of the 39 courts, 11 were general
urisdiction courts.

Comparison of aggregated filings over time:

The following data are from the 29 courts, in
25 states, that reported_comparable data for all
three reporting }/ears These frPures can be
found on the bottom line of Tabfe 33

The Increase In small clajms filings between
1978-81 was 182, as the opulation for that same
period rose only rg)errod between 1981 84
garn provides %drffereln icture, D rrng this
cond period, the atr n confinue
mcrease at a rate o 22 or those states
reportrn these data, yet small claims frlrn%s
ecrease by"62 These a?gregate figures tend to

P port the” "up-down gat grnalscussed In the
roduction cat is section.

decreased durlno each of the time periods.

The following chart displays the number of
courts whose small claims filings have Increased
or decreased during the two time periods:

1978-81  1981-84

Filings. increased
significantly more
than the population: yal 6

No significant difference
between the changes

In population and filings: b 10
”Iregssur%“ad noturrrltrorease
nhrs perroﬁ ) 0 1

Filings increased at a
rate slower than the

population: 0 1
Filings decreaseo durin
gs period: ! 3 19

Comparable data were
not available for
the period: 9 2

During the period 1978-81 , the majority of
courts ex erien ed srgnrfrcant Increases in small
carmsé nq owevef that Pattern was
reverse ng the following three years when

ost of the courﬁ eEPortr 9 data ex errenced
ecreases In sma ims 11lings. omall claims m
data fit the Mip-down" pattern desorrbed In_the
Introduction to this section of the Annual Report.

The t above displays how all of the
courts w reporte(?| agtaydur?ng either of the

two periods fit into sPecrfrc categories. The
foIIo |n chart links the filing patterns of

ecific courts aor(fss the two time periods to
t st, mor P licitly, the various patterns
Identified eaflier.

Comparrson of patterns among the courts.

The fol owrn% chart expands on the Erevrous
one b?/ Irang and cate orrzrnu courts ¥ the
oatte N follow, ~These afe the pat erHs for

hose 2 co rts, in 25 states, that reporte
comparable data for all three years:

1. "Ué) up” PatSern

caveats ortl, Dakota County Court (L)

Mor
Rhode Tsland District
ourtm st

New Jersey Superior Cou?t (G)

RN

C

2. "Ho significant
ch ange up™:

3. "Up- Pattern,
F ane In '81-'8
Il mgs Was Iess
than = 78-'81
|ncrease In
filings): Colorado Count Court (L

H?wau Drstrrc Court L
[llinois. Circuit Court (
Maine District Court

Missor'« 1 Circuit C our G
Vermont District Cour* (I

v
—_—

4. "Uh) " Pattern
change In "81-'84
opulatron exceeds
ra roxrmates,,

¢chan 181- "84

frlrngs): /’t\Laska District Court (L)

hire District
Court (ﬁ

5. "8cwn up® Pal.rn
e.in "81-'84
tron exceeds

or aggroxrmates

?rlrngs) District of. Columbia
Superior Court L
Hew York Distric ) ourt

and City Court
(. "No sranfrcant cnange

No significant

change” Idaho Oistnct Court

Ohio Municipal Court
1. "Up-down" _ »

Pattern: California Municipal
Court (L)
Indiana Sui)error Court
and C'rcult Court rS)

Indiana Countg Caurt, { %
Kansas District Cour".
Kentucky District Cour (L)
Nebraska County Court (L
Hew Hampshire Municipa

N(ortth C(ctLrolrna District
Ohio County Court (L)



- as .

TABLE 33: Trend data for state courts mat specifically reported small claims case filings for 1978, 1981,

and 19U4. (continued)

BETRSy RAE. %H i
Municipal Court (

8. "“Ho si n|f|cant

chan
8al|?orn|a Justice Court (L)
lowa District Court (G)

9. "Down- ﬁiown" Pattern
Alabama D|str|ct Court (L)

Only two courts had significant and
continuous Increases In small claims filings

during both 1978 81 and 1981-84. In addition,
the wJerse?{ uperior Court experienced a
significant Increase durlng 1981-84  Ten other
o rts also rep orted Increases In their small
clalms 1ing s but the mcreases were either

5| ni |cant;{3 less than t e earller Increase
during or wer? less than or apPrommatﬁd
the o uatlon chan e for that same perfod WhIC
would [ndicate no |t|gat|on ex Iosmn at all
Eleven courts fit the “up-down" pattern, and
another three co%}rts also experienced decreases
In small claims tilings during 1981-84.



TABLE 33: Trgn(i gg‘?ta for state courts that specifically reported small claims case filings for 1978, 1981,
an .

. Filings E”i?%f&‘sﬁfge ie“eg‘ﬁi@%”ge E”Cf&}a.%%%ge
State and court title dLljction 1978 1981 1984 Iaopi%n Filings Iatplon Filings 1g?luoj;_7IHngs
COVPLETE STATE DATA:
Exclusive court jurisdiction:

Alabam

Olstrlct Court s 95,928 91,550 76,694 22 -52 22 -162 42 -202
Col([))rgsdttgm Court s, 7948 10,1431 10,7351 32 28< 212 %l 252 3H2

County Court v 1 10,294 13,683 16,460 12 332 12 202 142 602
Connecticut;

Superior Court ... NC 90,447 73,096 - - 12 -192 - -

District of Columbia:
Superior Court.... G 32,797 24,490 25,323 62 -252 -12 32 -12 -232

Floridal
HaV\(/:a%mty (0101 E— NC 172,208 163,171 — — 82 -52 — —
DlstrlctC0urt ............ 1,313 3,355 5,388 62 1562 62 612 122 3102
Hll%{)sltsrlct Court ...... 13,504 (4,217 14,174 52 52 42 02 102 52
CIrCUII Court e 175,454 205,055 217,641 02 17 02 62 12 242
Dlstrlct 011 R— (i 72,054 75258 71666 @ -12 42 02 -52 02 -12
Kan

?ISUICI court . 10,670 14,707 14229 22 382 22 -32 52 332
o Dlst¥|ct coutt . 0753 3550 28525 12 % 2 A2 % B
D|str|ct court . 14,350 21,063 22,718 22 472 22 82 42 582
Minnesota;
MISCS%uunrtly (011 AR— NC 99,420 90,271 — — 22 -92 — —
Circuit Court ... 11,745 16,110 19,106 12 372 12 192 32 632
New Jers

Supen%r Court . 40,535 42,012 51,137 12 42 1 222 22 262
North Carolina:

District Court ... 171,612 226,604 194,321 42 322 42 -142 tAR 132
North Dakota:

County Court ........ 5396  6.446 3,523 12 197 42 322 52 582
Oklahoma:

DIS‘rICt court . < 11,790 NC 85,181 - - — - 132 92
e”p”ﬁ’ha&&'ama

Mumupa Court - 26,043 29,328 26,253 02 132 02 -102 02 12
Rhode Island:
SouDhIStgkCotacourt ............ 1 6802 8,383 12,087 02 232 12 442 12 782
VClrcthourt .............. I NG 17,999 19,259 -~ - 42 72 — -
WDhlstpct Court e 6,252 1,578 8,952 42 202 32 122 62 432
ashington
Wstgé%grﬁct Court i 20456 26706 NC 92 M2 — : _
i |

Circult Court .. G NC 173,220 168,563 - - 12 -32 - -

lot exclusive court Jurisdiction:

Cofons STUR O gl S g 2 88 g
Municipal Court ... £21°534 526,431 482519 62 252 62 -82 122 142



TABLE 33: Trend data for state courts that specifically reported small claims case filings for 1978, 1981,
and 1984. (continued)

Percent change  "Percent change  Percent change

Filings 1978-1981 1981-1984
_ Jurls- Pop_u- - Popu- , PoP,u- .
State and court title diction 1978 1981 1984 lation Filings lation Fillngs lation Filings
Indiana: . (STATE TOTAL) NC 172,013" 156,705' 15 9t<

Superiar Court

anq CiYc_mt Court ...G 29,682 44593 35042 05 50s' 15 21 X 15 1851
S(r)nfa #\/I&giglnm%oﬁﬁyrt L NC 19,899 54,380 I 95
County Court o T ee 0Ll TISA 87383 05 4T R 15 25"
New Hampshire (STATE TOTAL) 22,816 28,246 29,513 55 245 4
Dist,rFi),ct Co{th ............ .L) 22,114 27,408 28,993 ) 24S 4§ ég §§ %%g
Municipal Court ... 702 838 520 55 195 4 -385 -265
Ohio (STATE TOTAL{ 90,615 94,324 93817 03 45 05 -1S 03 45
Municipal Court ... L 77671 80,254 82155 3 0 25 0 65
County Court . PoODE B0 B OB O® & & & .8
INCOMPLETE STATE DATA
Nebraska:
Newc%my Court.nn. 10,033 12,561 11,613 IS 255 25 -8S 3 165
Civil Court of NC .. L NC 59,728 52,065  — - 1S -155 -
District Court and
0 City Court v L 44176 43822 47887 -15 -1§ 1S 95 0S 85
r:gon:
Utaﬁ'iStriCt Court ........... L 43422 54457 37,548 65 255 IS -315 75 -145
Circuit Court L NC 27,888 31,467 - - 95 135 - -

Totals for 29. courts In ﬁ
states reporting comparable
data for all three years: 1,490,699 1,762,364 1,659,439 25 185 25 -65 45 115

G 3 General jurisdjction court . : o

. 3 Limited jurisdiction court, Indiana—Superior Court and Circujt Court,
HC =Data are not comparable with other years County, Court—Data do not include cases
— = Data element Is not applicable classified as "other.

"Data are Incomplete: ,
Alaska—District Court—Data do not include
cases from low volume courts.



TABLE 34: Trend data for state courts that specifically reported tort case filings for 1978, 1981, and 1984,

Courts rncIuded In thr% tabIe
For inclusion in this table, a court must

have reported an rdentrfrable tort caseload
separate from all other civil cases, In at least
two of the three targeted years, Five states
reported tort filing3 for all the courts which
had y]urrsdrctron over torts in. those states. A
tota f 21 statewide courts, in 1/ states,

P A data. Of the 21 courts, 17 were general

urisdiction courts.

Comparrson of aggregated filings over_time:

The following data are fro the 17 courts in
13 states that réported c%mparable data tor all
three reoortrng0 earf ese rPures can be
found on the bottom line of Tab

The increase n tort case filings between
1978-81 was onﬁy 21, while the po %fat_ron ?or
those states s Jrew, 1% durrn the 7 e time
erlod e 81? e po atror(] grew
nother 45 w e tort tilings Increase ¥75
For the entire perrod 9 3-84 totaI tort ilings
increaseq 95 owever the population also
increased by 85. This IS the one case type, of
those studiéed rn this section, where the
aggregate number of cases_[ncreased over hoth
trrqe periods evaluated. This does not qualify as
Irtr(t;atron explosion”, however, since the
popula ion increased at_ approximately the same
rate as did the tort filings.

decreased durrnr%; gach of the time rr]Jerrods

Tne followi q cnart displays the number of
courts whose tort filings have increased or
decreased during the two time periods:

1978-81  1981-84

Filings, increased
significantly more
than the population: 8 o

No significant difference
between the changes

In population and filings: 5 E
FrIrn%s Jncreasﬁd at a
srewer than the
population: 1 1
Filings decreased durin
% period ! 5 8
Comparable data were
not avallable for
the period: 2 2

somential o e A9regete Hinas CIeassd e

what ov udied

%ove chart rndrca es tnat tor|{ frIrngs increased

T e
% on?y ol.e-tnlrd o? the courtg repo?trng

data had a significant increase in tort

fil rngfs more”courts ex{oerrenced decreases than

e s B 4

3 data rPrrnﬁ either of the

egorres The

tterns of

courts whrc rep orte
two periods frt Into sPecrfrc ca
following chart links the filing p

specrfrc courts across the two time periods, to
tg qre exg tcltedly, the various patterns
entitied earlier

Comprarrson of patterns among the courts.

he following cnart expands on thePrevrous
chart b Irstrn% and cate orrzrng courts g/t e
gattern llowed ese gatterns ar
xplained in the rntroductron t this section
l.e.. Part Ilé These areé atterns for
hose 17 courts that reporte co parable data for
all three years. The ( after each
court Andrcates whether [t Is a general or
imited Jurisdiction court.

1. "Down-up" Pattern
(no caveatssl Alaska Superior Court (G{
California Sui)error Cour (G)

Florida Circult Court (G)

2. ﬁ)-u " Pattern:
F ange In 131-*8%)
llings was less
than 710-'81 Increase
n filings): Hawaji Circuit Court %G
Washington Superior Court (G)

3. "Urn " Pattern
anﬁe in '81-'84

opulation exceeds

0 a roxrmates

chang - o

fi rngs) Alaska District Court (L)

4. "Ehwn up’ Pataern

ange. in
opulation exceeds
r ag roximates

chan "01-'34 o
trIrngs) North D kota District
Court (G)
5 "No srdnrtrcant change
- no significant
change” Ohio Court of Comnon
Pleas (G) .
Maine Superior Court (G)
6. "Up-down" .
Pattern: Coloradg Cistrict Court (G)

Hawall Djstrict Court (L
Kansas District. Court (G
New York Supreme Court
and County Court (G>

nro Countcy Court (L)
Muni Cp out (L)
Tennes ge Circyult Court

and Chancery Court ( )

1. "No signjficant L
change-down™  Icano District Court (G)

| ?hf the courts reporting. comoaraple data for
a ree years, none experienced significa
Increases )durrn% Both 19% 31 ana 9%1 84, Three
adcitional courts reported decreases currnd the
trrst eriod but significant increases In the

gerrod These three courts, h? %ver are
rn state that also experienced some o



TABLE 34: Trend data for state courts that specifically reported tort case filings for 1978, 1981, and

1984.  (continued)

largest Increases In population (I.e., Alaska,
California, and Hawaii).

... The |argest numerical Increase In tort.
filings between 1901-84 1s 1In the California
Superjor Court (l.e., an Increase of over 16,00
cases). This increase, almost single handedly,
accounts for the entire increase In the agsgregate
fiqures between 1981-84. Between the yea

978-84 however, the increase In the rate of
filings was 125, but was matched by a 125
Increase In the population.

_In addition to the fact that most states
which have large Increases in filings also have
the largest inCreases In gopul_anon, and
therefore do not (ﬂua_llfy S bemg esPemaIIy
litigious, angther eight courts Teported
decreases In filings, and two other state courts
reported no significant change In their filings
over hoth periods studied. ~ Although tort filings
do not fit the "up-down" pattern as strongly as
do. other c?se types, ne(Jther do they ?rowde any
evidence of an Increased propensity” of the
American public to sue.



Q0 OO0 00 00 == 00 N OO == =

m | L H | [

TAW.E 34: Trend data for state courts that specifically reported tort case filings for 1978, 1981, and 1984,

“ Filings PerSH. e P”iSEl e Persepy. e

_ Is- PoDU-
Stats and court title dLljcnson 1978 1981 1984 raﬁon Filings Iaplon Filings Igpi%n FI 1Ings
COVPLETE STATE DATA
Exclusive court Jurisdiction ;

Kansas—District Ccurt .G 3,249
Idaho--District Court ...G 1,728

Mot exclusive court Jurisdiction:

—_~
—_—_
PO
Neldt)
S
(Sl pe]
[Ealéy}
w
[Sa'Sy]
N
SO
[Saldy]
—_
——
1o
>
—
oo
oo
~r~o
U_|O-l>
o
N

Alaska STATE TOTAL 1,3561 14281 1 885* * * *
g erior Court ) ........... G Al AB l%g g? Eg %ﬁ ijig %gg 22?
1strict Court ......... L 4351 5521 5801 3h 275* 215 bo* 255 3341

o o i LR e B B B @ B B

ircuj 1] S— , A0E* ,011% N

District COUt L 811 1,037 693 61 185 65 b 125 -5
Ohig (STATE TOTAL) 39.645 41,603 26,171 05 55 05 -135 05 -05
Court of Common Pleas G 21,587 21,906 22,149 05 15 05 15 0 35
County Court .. L 127 105 519 05 4522 05 -265 5 3095
Municipal Court L 17,931 18,992 13,503 oS 05 -295 05 -255

INCOMPLETE STATE DATA;

California:
SupenorCourt .............. G 86,729 80,970 97,068 65 -15 65 205 125 125

Colgrado;
District Court and
Denver Superior
COUTt i G 3481 5089 4199 75 465 75 -175 145 215

Florj
CldrcunCourt ................. G 21,761* 21,063* 26,815* 125 -35* 85 275* 205 235*

Mam
Fperlor (G0 11§ Qu— G 1,803 1914 2,083 25 65 25 9 45 155

Mar
é‘.rcu.tCourt ................. G 7002 81%* N 15 ¥ —  — -
Montana:

MeWDlstrlctCourt .............. G NC 1465 1519 — - 45 45 — -
Supreme Court and

NortC%Bgyrtaour ................ G 35684 20234 e 5 1K 5 45 05 6
District Court ... G 132 516 550 15 -305 45 75 55 -25X

Tennessee:

Circuit Ceurt, Chancery
Court (Law an guny

Ceurt in
Te al%981) ................................ G 10,457 12,046 11,775 3 155 25 -25 65 W
Xas:
aRistrict (6111 E— G NC 28,698 34,224 - - 85 195 — -
Istrict Court.... G 872 115 N 115 -115 — - - -
Was mgeton
Superior Court.mm. G 6882 7919 8997 9 IE'S 35 147, 125 3U

Totals for 17 courts in 13
state? g?rtmg comparable

cata | three years 215539 220,558 235,456 45 25 45 15 85 9%
G 3 General ]UrISdICtIOH court Florlea—Circuit Court—Data do not include
L = Lm|ted LUFIS iction (iurt professional tort cases.
NC = Data are not comparable W|th other years Hawal C(er it Cou Trt Some tort cases are
— % Data elements are Inapplicab Included In transfe
Idaho |d$tr|ct Court—Some. torts are
*Data ar mcomplet ncu e In the unclassifie cate%or
? rict Court—Data do not include Maryland—Circuit Court—Data do lot Include
ow volume courts. ‘unreported cases.



TABLE 35:  Trend data for state courts that specifically reported contract case filings for 1978, 198), and

Courts included in_this table:

For inclysion in this table, a court must
have reported an |dent|f|able contract caseload,
segarate from all other civil cases, In at least
two of the three targeted years. Two ?f the
states reported contract filings for all the
courts which had jurisdiction gver contract cases
In those states . A total of 15 statewide
courts, In 13 states, reported data. Of the 15
courts, 11 were general Jurisdiction courts.

Comparisgn of aggregated frIrn s over time:

The followin data are fro the 1 cpurts in
10 states that reported c%msparabe data h
three reportin earf ese ures can
found on the hotfom line of Tab

The increase in contract case f|I|n1gs hetween
1978-81 was 145, while the go ulation for those
states grew 55 during the same period.  Between
1981-84, the populatron grew another 45, howeyer,
new contract filings_decreased by 155—a clea.’
reversal in the earlier trend of” caseload
expansion, . For the entire period 1978-84, total
contract filings decreased 45 while the

populatiop Increased 95. These aggre ate data
support the "up-down" pattern for“Contract
filings.

Comparisor of courts whose filings increased ir
decreased durrng each of the time periods.

The fo Iowrng[ chart drspla s the number of
courts whose contract filings have Increased or
decreased during the two time periods:

1978-81  1981-84

Filings, increased
srgnrfrcantl more

than the population: 7 2
Ho Si nrfrca]nt difference

between ¢ an%e In

population and filings: 1 1

Filings increased at a
rate slower than the

population: 2
FrIrn%s decreased during
period:; 10
Comoparable daf ere
avara or
the perio

Once again, the "up-down" pattern
alizes. Most of the co(urts strfrdred during
he 1978-81 perrod experienced signiticant

|ncreases in filings, whrI this trend reversed
Itself durrn% the Eerrod 981-84. when most courts
experienced decreases In their filings
contract cases.. The Florida Circuit Court and
the Texas rstrr t Court were the two courts tpat
experience cant Increases in their casd
frlrn s, yet t aIso recorded the Iargest
Incre ses |n uatron or t os court that
re orte ata ring 1981- e chart above
lays. how all of the courts whrch reported
dat uring either of the fwo periods fit Into
specific ¢ te?orres The following chart links
the filing paAerns of specific courts acyoss the
two. time “periods 1o tes{ ore s ecifically, the
various patterns identified earlier.

Comparrson of patterns among the courts.

lhe fol owrn% chart expands on the Brevrous
one b}/ listing a caéegorrzrng courts oy the
pattefns they followed * These® patterns are
explained in” the introduction to this sec*-'on
I.e., Part Il). These are the patterns ror
hose 11 courts that re orted comparable data for

aII three yea after each court
Indicates. Whet er |t is t)i gen(erzal or frmrted
jurisdiction court:

"U(p up” Pattern _ o
caveats):  Florida Circuit Court (G)

2. "U attern
rFan ] |Pn '81-'84

po pulation exceeds

0 a groxrm tes

c ang -

filings): Hawan Circujt Court (G'_
Hawaii 0Lstrict Court (L)

3. "Up-down" Pattern;
Colorado Qistrict Court (G)

Maine Superior Court (G)

North Dakota District

Court (G
Ohro County Court h)
Ohio Municipal Cou
Tenne&s]ee Crrcgrt Co rt
and Chancery Cour: f

4, "Oown-down" Pattern:
Ar hansaz Court of Common

Washington Superior Court (G)

The Florida Circuit Court |s the only court
that can Ia?/ claim to a Iar%e [ncrease |
contrac ”é’ Courts in 8 other states
ollowed the down trend after 1981.



TABLE 35: Igggd data for state courts that specifically reported contract case filings for 1978, 1981, and

N Percent change  Percent cnanoe  Percent change
i Filings ) ,1i978-1981g 7§81 108° o D%
. - - 0pu-
State and court title  diction 1978 1981 1934 Iaﬂon Filings Iaﬂon Filings Iaption Filings

COMPLETE STATE DATA:
Exclusive court Jurisdiction:

Kansas:
District Court G M 39,175 41982 *o 22 172 -

Mot exclusive court Jurisdiction:

Hawaii (STATE TOTAL) 91751 13,4601 14,0551 62 4721 62 4% 122 5321
Circuit Court.mmn. G 14341 20471 21311 @ 4321 02 4*1 122 4971
Olstrlct Court L 7,741 11413 11924 62 472 62 42 122 542

INCOMPLETE STATE DATA:

Arkansas:

Colgroaudrct)'Of Common Pleas L 37T* 300 102 22 -2021 22 -662 52 -132<
FIoPiisatriCt Court G 14,147 22,395 15,270 72 582 7 -322 142 82
i

i Cércun COUM e G 27,005 29,677 38,650 122 102 82 302 202 432
Superior Court G 1318 145% 1103 22 102 22 -242 42 162
Maryland:
ongelaF\%UIt COUM o, G M 6576l 546 — - » e - -
Nar ?hls[t)ykcottacourt G NC 5,860 4,420 - — 42 -252 - -
Dlstrlct Court G 3.095 4412 4,062 12 432 42 -82 52 312
Mummpal Court L 171,166; 187 657' 1493321  o0s 102< 02 202" 02 -132"
County CoUTt wvovvsvvsrrsrns L 3,648 ~ 7,1491 " 5740< 02 1122< 02 -262< 02 b12<
Ten
CIrCUIt Court and
. Chancery Court . >321 8,830 7,582 32 212 22 -142 62 32
Dlstr|ct Court . NC 38,902 51,152 — - 82 312 — —
Hashirgton:

21,679 18,748 13,691 92 -142 32 -262 122 -362

s o
data Tor all thleoyears = 258037 204684 209787 52 2 4 5 @ &2

G 3 General uszchtlon court Hawal dlrcmt Cougt Some cases are
L= Lmlted funs iction court Included In transfers.
NC = Data are not comparable W|th other years. Maryland—Circuit Court—Data do not Include
— = Data elements are Inapplicable. some "unreported cases,
_ OhIO Municipal Court and Cémt%/ Court—Some
iData are Incomplete: contract cases are Include

Arkar ; as—Court of Common Pleas—One county miscellaneous civil cases.

reported no data m 1978,



TABLE 36: Irend data for state courts that specifically reported triable felony case filings for 1978,

981, and 1984

Courts IncIuded in thrs] tabie:

For Inclusion in this table, a court must
have reported an Identifiable triable felony
caseload separate from all other criminal tases,
[n at least two of the three targeted }/ears
total of 28 statewjde courts In 28 states
reported data. All of these courts are general
Jurisdiction courts.

Comparison of aggregated filings over time:

The foIIowrng data are from the 24 courts in
24 states that réported comparable data for all
three reporting years, Thesg frPures can be
found on’ the bottom line of Tab

The Increase In triable felony cases between
1978-81 was 282, while the populatron or the
states regortrnAg these data ncreased g/
Between 198 the population contrnu dfog
another 2, ang newtrrable felony filings
ncrease The pattern for” these a?gregate
trlrngs evr ence a_considerable slowin the
||nlg9 rfattern urrno 1981-34. * In tact, during

81-84 period, triable felony case filings
drd not increase at a rate significantly gredter
than the rate at which the population Increased.

gomparrson of courts whose filings Increased or
ecreased urrn gach of the time periods.

owrng chart displ aP/s the number of
courts whose triable eIony have
|ncre%sed or decreased during the two time
periods:

row

1978-81  1981-84

Filings. increased
significantly more

than the population: 2 8
Ho sr\%nrtrc%nt difference
een the changes
In population and filings: 0 6
Filings drg not increase
measurably during
this Deriod: 0 1
Filings ncreaSﬁd at a
rate slower than the
population: 0 2
Filings decreased during
this period: 2 il
Comparable da}a were
not avallable for
he period: 4 0

Arproxrmat)e threef rths of those courts
reporting triable relon |n s between 1978-81
exp errence signi |cant mcreases In thejr
ﬁaseloaos Thrs tenden éncreased trlrngq ,
owever wzttstgreaty di |n|shet durrngt ld981 4
en almosy twice as many ccurt.p reporte
\34e1creases |n their ? Inae// ?Hln%s ag courts who
ﬁgorte filing increases si Hrfrc ntl ?reater
uatro Increases, 1his observation Is
mors c aray Hlustrated in the folowrnq chart.
hdrt above étrsp ays, how all
courts w ich reported data’ during erther ot the

two Bverrods fit |nto sPecrfrc categorres The
follo chart links the f Iln%nﬁJ tterns of
specr |c courts across the two time periods to
8 mor gecrfrcally, the various patterns
entifie rlier

Comparrson ot patterns among the courts.
e fol owrn% chart expands on the Brevrous

one y listing .and cate orrzrng courts by the
gatte ns they follow. These patterns ar
xplained in” the introduction to this section

l.e., Part Il). These are the oatterns for
hose 24 courts in 24 states that reported
comparable data for all three years.

"Up-up" Patte
(noJ cgveatss Alaska, Superior Court

Ocrstrrct of Columbia Superior
Hew Jersey Superior Court

2. "Down-up" Pattern
(no cavl%atssi

3. "Up-up" Pattern;
F an e in '81-'84
llings was less
than ™ 78—81 .In-

crease In filings
? Arkansas Circuit Court
Hawan Circuit Court
|nors< Circuit Court
Supreme Court
and County Court

Minnesota District Court

4 "Uh) " Pattern
change in '81-'84
populatron exceeds
or a roxrmates
chan '31-'84
frIrngs) Arizona Superior Court
California Superior Court
Colorado, District Court
|daho Drﬁtrrct Court
North Dakota Ojstrict Court
Virginia Circuit Court
Washington Superior Court

5. "Up-down"
Pattern: Georgia Superior Court
Kansas District Ceurt
Maine SuPerror Court
Ngrth Carolina Superior

Ohio Ccurt of Common Pleas
Uregon Circuit Court

Rhode Island Superior Court
Wyoming District Court

fi. "Down-down" Pattern; o
Wisconsin Circuit Court

Of the 24 statewrde courts reﬁortrng data in
eb four experienced Increas
Ing ﬁ t contrnued to |nﬁrease sign |cant|
ore t ation. . The number o érrab
% ||n S creased durrng the perio
4 in nine of the statewide courts reported

T
fi
t



TABLE 36: Trend data for state courts that specifically reported triable felony case filings for 1978, 1981,

and 1984. (continued)

in this table. As is the case with torts, 1t

appears as though the rate of increases in felony

filings has decreased. — Additionally, downward
trends were experienced in a large number of
statewide courts. This trend In" felony cases,

may be a function of chan(t:es in a variety of
variables ranging from: the actual crime rate,
the rate of rePorted crime, the 80||ce clearance
rate, state criminal law, and prosecuting rates.



TABLE 36: Trgn({ ggilta for state courts that specifically reported triable felony case filings for 1978, 1981,
an ;

Filings Pereeny.fogee P”%%%E.‘i%%ﬁge Perch S
State and court title 1978 1981 1984 Mon Filings Ia?l on Filings raoﬁon Filings
Alaska:
Arizsounpaeznor Court 78 1,194 1.846 35 532 212 552 252 13712
Arkgrlll aesrlor [O1011] 5 S— 10,390- 14,3571 15,3601 112 382< 92 2 482<
Cal?flgrcr?lle} (01011 8,9971 14,5651 17.993) 22 62X1 22 23i1 52 100xd
ISu%enor COUM e 55,369.1 64,9931 T74.4121 62 17X (bl 14%) 122 2.1
OIStrICt Court 10,604 13,868 14,783 2 312 1 1 142 392
District of Columbia:
Geosru ae?nor (O 17 S— 3,415 4283 6,035  -62 252 -12 412 -12 1
Hav?agi?e”or (X111 26,293 37,338 33,725 52 422 52 -102 102 282
CIrCUit COUTt 1,720< 2,291 < 26551 6% 32U 62 16*1 122 54*1
2 BIS'[HCI (1 1T1 3 — 2.845 3,302 3,649 B2 165 42 lit 102 282
g Clrcun (010 342600 41,7951 46107.1 (02 22%] 02 10%) 12 35%]
1oMYistrict Court NC 8,166 Tesse  — - 02 -fxt
Wtrict court 10303 101 137 2 18 2 -6 ) 1
3 Superlor (01 ]T1 4 S—— 27901 3281 31891 22 18*) 2 -3 A\- 14%1
MingESOie court 10678 10055 1216 2 % 2w & 18
R 1t o362 388 — - & W
New Jersey:
Suoerlor Court 24311 29,101 37,135 12 202 12 282 2 532

....................................... 21,5060 41,5870 491911 -12 322 12 18*] 02 562]
Norgh Caroll a:

Upétior Court 0576 42792 42160 42 402 0 -1 n %
North Dakota:
g District Court 01 1233 1284 12 ® 4 4 5 40
OMG: t of Comon Pleas ... 31575 41076 37013 02 302 02 -102 02 1
OrEgO, it C Ot 16-097 20198 10013 62 2% 12 -1 n W
Rhode Island:
superior Court 2,396 4,576 4232 02 912 12 -82 12 m
South Dakota:
Circuit Court NC 2,654 2,606 — — 32 -22
Slstnct Court ........... NC 32,872 87,249 — — 82 52
vighia
T T — 20550 40444 42642 2 w4 5 1”45
as
" D Court 11,168 15442 15432 % 38 R ¢ 12 582
'S&rcuut COUMo, 158550 146010 13607 2 1 w2 -1

E)nlstrlct Court 1404 1772 1462 142 262 42 -172 IDS 42
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TABLE 36:

and 1984, (continued)

Filings
State and court title 1978 1981 1984

Totals for 24 courts In
24 states reporting comparable

data for all threeyears 373,609 476,361 507,444

Note: All of the courts listed above are general
_thrlsdlcnon courts. :

NC = Data are not comparable with other years.

— = Data element 1s not applicable.

Oata are incomplete:

Arizona—Some felonies are included In an
unclassf(wd %,ategory. ,
Hawali—Felony figures” do not include reopened

u I
prior cases mcgiuded In the unclassified
civil category.

JExplanation of data included in the category:
Arkansas—Felony tigures Include DWI/DUI
cases.

Trend data for s_tatedcourts that specifically reported triable felony case filings for 1978, 1981,

O TURLIE Pl

Popu- . Pop_u- . Pop,u- .
lation Filings lation Filings lation Filings
ki) 28% Ril) k0 65 3%

California—Felony figures include DWI/DUI

ases.

IIIC|n0,|Ss,—FeI0ny caselogd data include
preliminary hearings from courts

Iowgo—ml/:rt]a?é%te'cases include third offense
D0 Chsea. (n 1061 and. 106t

Maine—Felony figures include classes A B,

and C
New York—Felony figures include DWI/DUI

Cases., _ : -
Wisconsin—Felony figures include limited
felony cases.



April 15, 1986

Representative M. Mike Miller
Alaska State Legislature
Pouch V (MS 3100)
Juneau, AK 99811
Dear Representative Miller:
The Board of Governors of the Alaska Bar As ion would
like you to have a copy of the transcript of the "Hearings on
Liability Insurance and Personal Injury Law,>held on March 22,

1986, which was sponsored by the Board.

Sincerely,

Executive Director

vu

Enclosure

P.0. Box 100279, Anchorage, Alaska 99510 « 907-272-7469
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SPEAKER; HARRY BRANSON

I'd like 1o welcome you all to what | hope will be an enlighting
program on the subject of casualty insurance, the casualty
insurance market today, and the casualty insurance rates.
There's apparently, if you read the newspapers, or magazines,
watch television, there's been a lot of publicity in the last
year or so about the cost of insurance and about a subject
called tort reform and we're here to talk about those things.
Just this morning | picked up a copy of the latest Time
Magazine, it has on it the headline "Sorry America Your
Insurance Has Been Cancelled." That's a very dramatic headline
In a major newsmagazine in this country. The story that follows
the headline is not as dramatic and perhaps a little more
Dalanced. We hope that the program today will be even more
balanced. We've invited some of t.e more knowledgeable people
in the community to talk to us about the so-called crisis in the
insurance industry today and the crisis in the torv reform
movement, and they'll be addressing | believe among other things
the situation that brings us here today and that's the
skyrocketing rates and property and casualty insurance coverage
for business, professional people and government within the past
few years. In addition to the skyrocketing rates we're going to
be looking at the reduced or unavailable coverage, the most
extreme statement about which | had just read to you "Sorry
America your insurance has been cancelled." There are a couple
of theories floating around about how all this happened. One is
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that the insurance companies with double digit inflation and a*
very high interest return a couple of years ago, back when we
were able to get something like a sixteen percent return on
investments, went out and competed very vigorously for premiums
sold a lot of policies at premium rates that were competitive
and perhaps lower than they should have heen. After the
interest rates went down the reinsurance market, particularly
the London insurance market, began looking at the situation and
starting pulling back on reinsurance.. As a result rates have
been going up at what the people who have to buy insurance |
think in this audience and elsewhere would say are alarming to
cover what may be simply a market condition and a situation tha
involves a judgment about where interest rates were goingg to go
a couple of years aco. Thats one explanation. Another one is
that there has been a steady increase of litigation, that juric
have be<sn awarding higher and higher verdicts, and defense cost
and fees and plaintiff costs and fees have been going up. (The
awards have necessitated, made it necessary for insurance
companies to raise their rates to cover not only the increased
risk in the future, but also just to cover the cost of paying
these policies. These a:e some of the theories. One group
nationwide is not a single group and every state in the Union
that I'm aware of there are tort reform movements, or tort
reform committees. People who have to pay these insurance
premiums have been getting together and they've organized and
they are approaching legislatures asking them to change the
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laws, asking them to change the basic tort law in the United
States and some legislatures are doing that. Some are
considering .these laws, modifications in our laws. Some of them
are radical, some of them are not, some of them are perhaps
necessary. All of this is being done | believe, in the hope
that it will reduce oue insurance rateJ. We are facing a
situation with municipalities, professionals, businesses, where
you either may find yourself in a situation where you can't
afford the insurance or where the insurance that is available to
you, or that there isn't any at all or you can't afford. Of
course the result of that is the public that isn't protected.

If we can't have this kind of insurance, wecan't have thiskind
of coverage. Then people are going to find themselves in
situations where they go to court for redress for harms that
they have suffered and there isn't going to he any money to pay
them. The tort reform movement has come up with some proposed
solutions for this problem that | assume they believe will lower
insurance rates among other things. Some of these reforms
include eliminating or reducing certain kinds of awards. There
are caps or limits being suggested on pain and suffering awards
in personal injury cases. There is talk of eliminating punitive
damages or directing monies from punitive damages to the state
rather than to the plaintiff in an injury case. There's a
requirement that's being asked for in legislation that payments
be made on a periodic basis rather than a lump sum basis

There's talk of fowering or limiting contingent fee agreements
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between plaintiffs' attorneys and their clients and also talk of
limiting or eliminating in whole or in part attorneys' awards
for fees from the courts. In seme cases there is talk of
lowering statute of limitations, and also I'm aware of, at least
in Alaska, that there's some interest in eliminating wrongful
death actions in the case of children or people who don't have
dependents. There are other answers that have been proposed,
not by | think as organized not organ-ized groups, as much as
individuals that talk about increased state and federal
regulation of the insurance industry, publishing information
about rates so that people can understand not only rates but
what it cost the insurance companies, actually cost them, to
provide insurance to the public, asking for greater
accountability from the insurance industry. As | said, in order
to shed some light on this crisis, we've asked some of the best
people we know to come forward and talk to us. These .re
knowledgeable and | believe reasonable people who are more
interested | hope in shedding light than heat on this subject, |
know there's a lot of heat, theres a lot of feeling about it. |
think anytime you look at an insurance bill and find that your
insurance rates have doubled and tripled you're going to be
pretty upset about it. | notice in the audience there are
buttons on some of the people that are sitting out there that
say "Tort Reform Now" and | assume they feel passionately about
this subject. We can always use more information and in that
light the Board of Governors of the Alaska Bar Association has



put together this program. As president of the Association |
have the task of moderating. The speakers are going to be first
of all Dr, David McGuire, the president of the Alaska Medical
Association, a prominent Anchorage surgeon. He will be followed
by Eric T. Sanders of the law firm of Young and Sanders and |
promised Eric that | would tell you that he is a prominent
plaintiffs' attorney in Anchorage; Keith Brown of Hagans, Brown
& Gibbs, a defense attorney; Sandra Kay Saville, of Kay,
Saville, Coffey, Hopwood & Schmidt, who primarily | believe, in
her experience has done plaintiffs' work, she had done some
defense work; Richard L. Block, former insurance commissioner
for the State of Alaska, admitted to the practice of law in
Alaska and California, president of the Alaska National t
Insurance Company; and Robert M. Libbey of Libbey, Suddock and
Hart, who is president of the Alaska Academy of Trial Lawyers.
Each one of these pople will have 15 minutes approximately to
give you. a. presentation on the subject and after they have (
finished they will answer questions from the Board of Governors
of the Alaska Bar Association. | would like at this time to
introduce the members of the Board of Governors that are going
to question the speakers. To my immediate left, far left, is
Judith Bazeley, from Anchorage, Alaska, an attorney in Anchorage
in private practice. Next to her is Larry Weeks from Juneau,
Alaska. Larry is a former District Attorney in Anchorage, and
he is now in private practice in Juneau. Mike Thompson of

Ketchikan, Alaska, in private practice of law there. Gail Roy
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Fraties, District Attorney, Anchorage, Alaska. Going again to'
the far right, we have two public members of the board that are
present today. The first is Jan Ackerman on the far right. Jar
is from Fairbanks, Alaska. Next to Jan is Andonia Harrison,
public member from Anchorage. Next to her is Stanley Ditus
attorney in private practice in Anchorage, Alaska. Next to
Stanley is seated Ralph Beistline. Ralph is going to be the
next president of the Alaska Bar Association. He is
president-elect, and Bob Wagstaff is seated immediately next tc
the camera. Bob is in private practice in Anchorage, Alaska
These are the members of the Board of Governerd. | am their
president, my name is Harry Branson. At this time | would like
to turn the lectern over to Dr. David McGuire who will be our

first speaker.

SPEAKER:  DR. DAVID MCGUIRE

Good Morning. Thank you to the Board of Governors for the
opportunity to speak to you about this issue. For those in the
audience who will no doubt not agree with me, my name is David,
not Daniel, chis is the Bar, not the Lions Club. I'd like to
tell you about some history that has happened in the state of
Alaska* and make some observations about that history, and point
out to you that I think it is not a unique history and that
ther™ are lessons that we can learn from that history and apply
to other areas of our community. There's | think little doubt
that there's a problem with insurance, and so, | think we don't



need ro spend too MUCN tiMeé convincing ourselves that indeed
there is a problem and we need to do somthing about. The
question then, as Mr. Branson has said, is this a problem
related to the insurance companies, or is this the problem
related to the tort system, or is it a problem related to the
tort feasors, or all those negligent people out there that are
doing bad things to everybody, or is it a combination of the
above. Well, let me make some observations. In 1975, and let
me hasten to say that even though | am a physician, | am also a
citizen, and even though | talk about examples that have
occurred in medicine, | don't mean to single medicine out, |
don't think that the problems that the doctors or the hospitals
have faced are any different than the problems that the rest of
you are facing now. The difference is that it started ten years
ago, and now the same thing that was happening to us ten years
ago is now happening to lots of people across the board. [t's
no longer sufficient to say that the reason that there's a
malpractice crisis is because the doctors are such crummy
surgeons and do such terrible things, because that doesn't
really explain why the day cares can't get insurance, and why
the municipalities can't get insurance and so on. so, please
take, this in the context that I'm reporting to you a history
that | think occurred earlier than than the present history, but
| don't think the problems are any different, and | think that
the observations are parallel and are useful. In 1975 we

couldn't get insurance at any price, no one would sell it to
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us. We were told that the problem was the insurance companies
and they were ripping everybody off and that that's where we
ought go to look to point the finger. We were also told that if
we weren't such greedy, avaricious, arrogant people who did such
terrible things we wouldn't get sued so much. And we said well,
as a matter of fact, we don't know the answer to either one of
those questions. We went down to Juneau and we asked for three
basic things. We asked for a panel to review the malpractice
cases so that we could learn more about who does and who doesn't
do malpractice and what it really means. We asked for some
mechanism of insurance because we didn't have any, and we asked
for tort reform. We got the first two. We got a screening
panel that now screens most if not all malpractice cases. We've
learned a great deal from that 3creeing panel. [It's going to
disappoint seme of you to know that the numbers of doctors that
are sued for malpractice are not necessarily the worst doctors.
Some of the best doctors who are in the prime of their field,
are who are well thought of, are being sued because they are
doing dangerous problems. We then asked for an insurance
mechanism, we got it, its called MICA, and it's important to
hear the history of what has happened. Medical Insurance
Corporation of Alaska was founded with a loan from the State and
the- concept was that the doctors would insure themselves, and
the doctors would see toit that they reviewed themselves, and
if they did that we would get away from the evil insurance

company and the outrageous profits they wore getting from us.
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Well, it seemed to work for a while. Matter of fact it seemed
to work pretty good. Rates indeed did stablize for awhile.
MICA, | think, has done an excellent job. They did risk
management, the Commissioner of insurance reviewed rates, sat on
the Board with them, told them how much they should charge and
why, and they did pretty much exactly what he said. They didn't
do any speculative investments, they didn't do predatory
pricing, they didn't do speculation and all these other things
that the insurance companies are accused of doing. Their goal
was to provide insurance to the doctors that would recompense
the patient '/he was injured by negligent activity. Well what
happened? Everything went along find until this year, then
problems began to arise. At fiti,t the problem was that MIC/
couldn't get reinsurance, and so everybody said, well, the
problem is the reinsurance companies again are behind this whole
deal and and they're running things up. Kell, so in December
MICA said well look, what we are going to do is go ahead and do
this without reinsurance but then their actuary said in order to
do that they had to double the rate this year, and they had to
decrease the coverage to one fourth, which meant that the
maximum level that could be obtained was $500,000 and it meant
that the rate was doubled. Now $500,000 in these days and age
if you're delivering babies is probably not enough insurance,
but never mind that for a moment. In February they were able to
obtain reinsurance. But the cost of that reinsurance now
increased the premium to 140 to 170 percent. Now it seems to me



clear that the cost of the basic insurance with mica was double
and the premium was or the coverage was reduced to one fourth
and the cost of the reinsurance with Lords of London was the 40
to the 70 percent above it. Now what does that mean to the
doctors and the people in the State of Alaska? Well it means
that in Dillingham, here's a litf.e number to work through,
there are 75 babies delivered every year in Dillingham. That's
because that's all the pregnant women there are. Doctors can't
work any faster, okay? There's five doctors delivering. [f yoi
divide 5 into 75 you come out with 15. Now the way MICA
structures the premium goes like this, if you are doing general
practice work, cuts and bruises and broken bones, you p*y X. |
you're doing deliveries you pay X plus Y. Y very nearly equals
X. If you divide the number of babies that are delivered by th
price per baby that is delivered, it came out to $500 before th
premium entries for MICA. Now remember that this is the compan-
that's nonprofit state regulated and all that kind of thing,
okay? So now when you double the rate then it goos up to a
$1000 if you add the 40 and the 70 percent, you can do the
math. Well, $1200 or so is what they are charging for a
delivery in Dillingham. So what the doctors in Homer now are
doing* is they have no insurance, and the doctors in Cordova
have no insurance, and these are not the avaricious Anchorage
surgeons that are ripping everybody off, okay, these are the
practitioners out there in Homer that are trying to deliver

babies cause the ladies don't want to come to Anchorage or can’
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get out. Well, so for those that say that the whole thing s

the insurance mechanism, then there must be an explanation of

what happened to MICA and why it went that way. if you pay 1
million dollars to one baby who is born with a birth problem,
you have to do 10,000 deliveries without another problem. 1,000
- 10,000, alot. So we've said that we think there's a problem

more than just the insurance companies and what is iit? Well

we've taken a look at the tort system and how it's come to be.
There have been significant changes in the tort system and those
have occurred in the last 20 years or 25. We've gone from a
system of contributory negligence to now one of strict liability
in the case of products, and there's even some reason to. believe
that strict liability will soon be applied to professionals.

That means that anything that goes wrong h&s to be compensated

regardless if you were negligent, regardless if you were at

fault. There's a long delay in the system. It takes two co
five years or longer to get through the system. It's
expensive. Even if you win it's expensive® And if you win, if
you are judged innocent by the court, you still have to pay the

cost of your defense and there's no where to go get it from.
With this insurance company we've begun to see where the dollars
go a little bit, and from MICE, which is another organization
very similar to MICA, we know that one-third of all the dollars
that are spent in premiums go to defense, one-third goes to the
plaintiff's bar and one-third goes to the patient or the victim

that's been injured. Now at the very least ladies and
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gentlemen, that's an insufficient system. Workman's comp is
able to produce a much more efficient system that's at least 70
to 80 percent effective. So if we can't do anything eise we
ought to be able to do something to increase the efficiency of
the situation. Now someone has said well, we're going to
restructure the tort system or we want to get rid of the tort
system or we want to make everybody immune from lawsuit. That's
not true at. all. The court system has undergone change and we
think that the change was not in the right direction and we'd
like to bring it back to what it wad. We'd like to bring it
back so that if you are negligent yourself and contribute to
your injury, that there's some observation of that negligence.
We'd like to bring it back so that if you are at fault you ought
to pay, but if you're not at fault you shouldn't pay just
because you have the money. So, we've proposed a series of
things that we think would do this. Now some people say it's
radical, well I don't think it's radical. SomeM %eople say that
we're trying to put this on the back of the victim. | don't
think so, and I'd like to take to some time to explain it to you
if 1 may. We went to California first because California was
the only state that had a comprehensive package of tort reform
proposals that were upheld and allowed to hecome law. Many
other states passed many other legislation, but they did it
piecemeal. Somebody tesified that lowa did tort reform and that
it didn't work, but if you look at what lowa did, it isn't tort
reform, it's one or two piecemeal little things that were passec

12
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and were nor very effective. [It's not a surprise. California
laws all of you |'msure know, was upheld by the California
Supreme Court, split decision 4 to 3. It was then appealed to
the U.S. Supreme Court and allowed to stand and | do understand
the difference. The points in the California law, non-economic
damages. Now when people say we want to cap awards, please be
Jure that youunderstand that what we're saying is we are not
capping economic awards, we are cappi-ng pain and suffering
awards and what's the rationale? You see we have a situation
where in my view we have the fortunate, unfortunate few. [If you
have something terrible happen to you, you may or may not be
compensated for it depending on who was around at the time it
happened. |f there was a driller or a trucker or somebody that
has insurance and you have a terrible injury you're apt to get
paid very well. If you happen to be walking down the street
when the bank robber or the criminal or burglar came out and
shot you, you are just as paralyzed but you are not going to get
a million dollars for your pain and suffering. So there's an -
inequity there. Furthermore, | spend a lot of my days looking
at pain and suffering and | don't know how to measure it, |
don't know how to compensate for it and I'm persuaded that
there'd so much pain and suffering in this world that | don't
think there'3 enough money to give everybody $500,000 or
whatever it is for it, so we've said look, what we have is a
mechanism of reparation for injuries, in the end this is
society's money that we're talking about, this i3 a consumer

13



iosue. The dollars that (0 to pay these premiums don't come
from the tortfeasor anymore if they ever did, they come from the
person who uses the goods and services. The price of goods and
services goes up everytime the liability goes up or else the
person goes without insurance, that's what happens, so we're
talking about society's resources and how to allocate them, and
we don't think its wrong to say that look, for this entity that
we can't measure, we're going to pay-up to this amount, but no
more because we can't afford it. Now, the economic losses
should be compensated for completely. But they should be proven
and demonstrable and they should be compensated for in a fashion
which they would otherwise have occurred. The way we do it

now. If you're hurt age 35 you've got to go to 65, 30 );ears.
30 years times $30,000, $900,000 and it's paid in a lump sum.
The interest alone on that is three times greater than the
actual economic loss per year. Furthermore, those awards are
tax free. Now you don't even get a lump sum from the New York
lottery. Why should we have lump sum awards here, it doesn't,
make sense, it's very expensive and we have good evidence that
it doesn't always do what it was intended to do. Many, how
many, well, we're doing further research. Many of these awards
five years later the victim doesn't have any money. They still
are just as paralyzed, they still have all the problems thay had
before, but they don't have any money. We proposed structured
settlements with periodic payments. If you lose $30,000 you
should get $30,000, you should get a $2500 a month, you should

14



get it tax free. There should be an escalator to compensate for

increasing costs of living, etc. And you can put together this
that then assures the victim that they'll have the money, its
there when they need it, and you can do it at something like one

half to one third to the cost of society or if you want to say,
to the insurance company, but go back to my example of MICA.
Now | don't think that that's unfair to the victim, it
compensates them reasonably and if we_do things like t** |, we'll
keep our insurance mechanism alive and if we don't we'Le going

to have people out there that are bare, that don't have any

insurance a.id then what do you do with your 10 million dollar
judgment. You can ray for the wall or make confetti, there's no
money to support it. We've talked about collateral sources. We

want to talk about collateral sources because we view these
resources as society's. If you buy health insurance it's not an
investment that you're making, you are joining a pool and the
benefit is that more people are going to be healthy that year
than are sick, that's the only reason it works. Now when vyou
are sick, yes, you get compensated, but when you are sick and
injured and then you sue somebody and you get compensated here
and you get compensated here, to me its double dipping. You are
taking your sources from both sides of the fence. Okay, so the
person spent money to obtain this and they should be
compensated. You bet, here's what we ought to do. For all the
dollars that they spent for the health insurance or whatever

other coverage that they spent, let's give them back that part
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of the award, and then Ilet's bar subrogation by any of those
insurance companies that pay the benefit. You can't take it
away here and then let the insurance company come over here and
sue the victim for it. Those are reasonable things and remembei
I'm talking about society's resources. I'm not talking about
the tort feasor, and |'mnot talking about the insurance company
because then the bottom line, that's v.,re it is, and | think
|'ve given you again the example of MICA. Joint and several
ltability is a problem, its ? problem for everybody,
particularly the municipalities. It didn't use to be that way.
It used to be that if you were contributorily negligent you wer«
barred from recovery and | would agree that that's not right, ii
you're one percent at fault and you don't get anything t%at
doesn't make any sense. It should be comparative and if you're
at fault you ought to pay, but just because you exist and have ¢
pocket and happen to be in the vicinity of something that occurs
Is not a reason that you should be forced to pay. When the
municipalities are one percent at fault and they have to pay the
entire judgment, ladies and gentlemen, who pays that judgment?
Its the taxpayers, that's where the money comes from. Right nov
many of those municipalities don't have insurance companies
anymore so you can't say that it's the insurance company that's
ripping it off. When they pay a judgment it's going to go right
back to the taxpayer. Now, | think it's reasonable that the
fault ought to have a relationship to whether or not you pay.

Punitive damages, punitive damages are intended to deter conduct
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that society doesn't want. Three-fourths to two-thirds of all
the medical malpractice suitd right now contain a clause to
punitive damages. Now no matter how much you don't like
doctors, and | understand that, do you really believe that three
out of four of the doctors went out there deliberately intending
to harm their patients, and the attorneys tell me that we don't
get any recovery from punitive damages and so | ask myself well
how come they're always in there then*. What good are they if
you don't get any money and if they don't seem to do it, well,
here's what happens. Punitive damages are not insurable and so
the attorney comes to the person at fault or the defendant and
said look, you know, if you lose under this punitive damage
issue, you got a real problem because youlre going to have to
make up for it out of your pocket, the insurance company is not
going to pay for it. So what you really ought to do, iS you
ought to think about talking to your insurance company about
settling this quickly for the maximum policy limits. Now, |
don't argue that there should be punishment, but | argue that
it's the State that has the right to punish, not individuals who
on their own decide that something needs to be punished. So
we've said if really punitive damages do a good thing for the
State, then let's help everybody be altruistic, and what we'll
do is we'll give all the proceeds from that lottory activity
back to the state and they can use it to help pay for all those
other people out there that don't get compensated. One of the

prominent Pl attorneys in town said that he couldn't afford to
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take a case unless there's at least $100,000 on the table.
Well, yet we have the situation in which the contingent fee is
supposed to allow those people who are indigent to pursue their
litigation, but it sounds like what he's saying is that unless
you got a $100,000 at stake folks, | don't want to deal with
you. Well we've said that we ought to have arbitration. We've
said that it would be a lot quicker, it would be more efficient,
It would be better for the victim iffsums in question of less
than $100,000 make it 25, make it 50, make it some number that's
meaningful, were first arbitrated. That would avoid the expense
cf jury trials, all the filings, all the rest and you can getit
done much more efficiently. Now, to be sure that there'3 a
safety valve, there should be an opportunity to appeal f»rom the
arbitration. |f someone is unfairly treated or believes
themselves to be so, they oughtto have a jury trial. But
listen to this, when someone isaccused in our society, they
have to defend themselves, and it's a punishment even if you're
innocent, cause you've got to pay for the defense. So there
should be some thing that makes the appeal responsible. So if
the arbitration award or if the jury award is not materially
different than the arbitration award, how about if the person
who appealed has to pay the expense both to society and the
other individual. That's not unfair, that's not barring the
right to trial, it's saying if you really believe you've got a
bad deal, we've got a mechanism to deal with it, but you have 't
understand you must use it responsibly, you can't just paper th
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walls with a word processor and $50 bucks and sue everybody,

Well, don't let me run away with myself here. Rule 82 in the
contingent fee. Now | understand that I've not met a single
attorney in my life whobelieves that the contingent fee should

be anything but what it is.But let me pose some questions to
you. Ifyou don't like the sliding scale that we have now, if
you look at Rule 82 the way its set up by the-court, there's a
sliding scale, it's in there, so you have sliding scales for
some things already, how come we can't have them for some other
things. If an attorney takes this thing to arbitration and if
the award is made in three weeks, or two months, should we give
him forty percent of the $100,000? Does th*t seem reasonable?
It settled cases where from the time of the event until tﬁe time
of the payment by the insurance company, les3 than 90 days have
elapsed. Is it reasonable that any human being is paid a
million bucks for their services? Can we afford it? I don't
think so, .apparently not, apparently people are going bare. \I
know of at least one attorney in town who owns a bar and he has
no coverage on the bar. So you know there's a prominent
attorney in Miami, who's one of the top Pl guys, and he can't
get insurance anymore. Now we haven't said that we have all the
answers, we said we think that there needs to be a look at the
statute of limitations, why? Well, if you know what claims made
is, then you understand the need for statute of limitations.

Let me just take a minute more to tell you about claims made.

We're used to buying occurrence insurance. That means that if



you buy it and something happens and you're sued 10 years down
the road you're covered. Well the problem is that the statute
of limitations allows action from the date of discovery or
reasonable discovery, not from the date of occurrence, so that
in the case of an infant that's 21 or 23 or whatever it turns
out to be. The insurance companies don't have a mechanism of
predicting how much to charge for that period of time, so what
they've done is very ingenuious. If- it's good for them, it's
terrible for the rest, of us. What they've said is look, here's
how it's going to work. You have to be insured when it happens
and you have to be insured when you get sued. Now, let me just
take you through that for a minute and then "Il quit. ,If you
pay one thousand this year and you get coverage, next year you
pay two thousand you say I'm concerned the cost, is going up,
next year you pay ten thousand, you say now I'm really concerne
but there's not no other choice and you pay it. Let's look at
what happens in the fourth year. They come to you and they say
its going to be $20,000 grand. These are not, | mean these are
not unreal numbers, this is reality, its happening. So you say
well | can't pay it. Okay, here's what happens, if you don't
pay it and you get sued in year four for what you did in year
one, two or three, you're not covered, and your $13,000 that yo
put over here in the insurance company is zip, gone, you get
nothing from it. So then they say well you can make a tail.
You can buy a tail at the average cost of one and half times
what it '.as that you paid already. Then if you get sued in yea
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four for what you did in one, two, three, you're in good shape,
you're covered. The problem is you're not covered in year

four. It goes on from there. You can't change companies. Once
you decide to go with the company on claims made, you've got
married and you didn't know about it, and it takes alot to get
divorced. Now,(furthermore, this is going to happen not just to
professionals who allegedly can afford it, it's going to happen
to everybody across the board because* the insurance companies
can't predict what the liability is down the road, so leave the
statute of limitations the way it is to the legislatures, if
that's what you want, everybody to beon is claims made
insurance rate, That's what going to happen, but | don't think
it's unreasonable to say, other states have done this. We have
statute of limitations on other kinds of activity, including
some criminal activity. | think we can change it so that it was
reasonable, made insurance predictable and still didn't
disenfranchise the individual who may have an action. Well, we
obviously need a lot of help. This is a problem. This is not'a
problem that one special interest group is bringing to you. The
citizens coalition in not just doctors, its not just dentists,
and its not just hospitals, it's daycares and nurseries and
t-uckers and air taxis and municipalities and right down the
road, so our legal system needs some addressing, and we need
some help addressing it, and thank you for the opportunity to
talk to you.
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SPEAKER: ERIC T. SANDERS

Mr. Branson and atir the members of the Board 0f Governors, than
you very much for giving us the opportunity to give some insigh
on what we consider to be a problem in the insurance industry
and touch on also some of the problems in the Alaska civil
justice system. Before | start, 1'd like to just say |
appreciate very much Dr. McGuire taking time out from his busy
practice to give us his insights on Jthe problems we're facing.
| know he has devoted a lot of time and | appreciate that, and
appreciate other people that are attending this today trying to
get some insights on the problems and possible resolutions to
those problems. Dr. McGuire didn't talk about the Iawygers as
being citizens. We're citizens too, and we pay insurance rates
and | can only speak for myself that my insurance rates have
gone up cor a 1000 percent in two year3d, so |'mequally
concerned about the insurance crisis and | have a personal stak
in what's happening in the insurance industry. And I'm curious
as to why it is that my insurance rates have gone up that much
in two years. And that's basically why we're here and why the
people in the audience are here is because | think they feel th
same pinch that there's is a problem getting insurance, they're
concerned about the increase in cost of insurance. Alaska
citizens are being told that the solution to this problem is to
change the civil justice system. | attended a legislative
hearing about a month ago, which many prominent people testifie
and many of the people that testified were '/-called experts in
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the insurance industry, people that have been running insurance
programs in California and other parts of the country and the
State legislators wanted hear their views on why we are where we
are. One of the people that spoke was a gentlemen by the name
of Robert Hunter, who was the former federal insurance
administrator under the Ford and Carter administrations. Mr.
Hunter had some very interesting observations to make. One, he
said that despite any changes are made, if no changes are made
or significant changes are made this crisis, this present
insurance crisis will be over in 18 months, so that if there is
absolutely no changes in the civil justice system, the
increasing insurance rates, and the problems arising from»that
would be over. One of tho legislators was so astounded by that
comment that he asked the insurance reform people, the people
that were speaking on behalf of the tort changes, if that was
true and the answer was, yes, that is true, it's going to be
over in 18 months, even if you do nothing. And that was a
shocking answer and it didn't come from an attorney, it didn't .
come from somebody who's got a vested interest in changing, it
came from somebody that was speaking on behalf of making these
changes in the civil justice system. One of the insurance
experts speaking on behalf of making changes in the tort system
was also asked if we make every change that you're proposing
here, will insurance rates go down, will they go down in the
next six months, or the next year, because my constituents are
having problems with insurance today, and | need to know if we
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make these changes, is there going to be a dramatic decrease in
insurance rates, or is there going to be a leveling off. Again
keep in mind that this is somebody that is speaking on behalf o
the insurance industry, and that representative said, it will b
seven to ten years before we know whether there will be any
effect at all on rates. We don't know, but we should do
something. And | tell you that if it's going to take between
seven and ten years to find out whether are these dramatic
changes they're proposing are going to have an effect on our
insurance rates, and | think we need to be very careful about
making some dramatic changes in the civil justice system, and
again, the legislators were quite surprised to find out.that
we're looking at 1995 or 1996 bhefore we know if in fact these
changes have an impact. The fact is, if all the proposals for
changing the tort system were passed by the Alaska legislature
today, insurance rates will not go down and then your future,
and | think that's why the people in this audi_em:e are
concerned, and that's why people throughout the State of Alaska
are concerned, they want to know what is going to happen to
their insurance rates now, and 'hat's going to happen in the
next six months or year, because they're being squeezed now and
a solution that has an impact maybe in ten years is not what
they're interested in. So | think it's important to distinguis
if we'te going to make changes in the civil justice system,
let's make changes because the civil justice system needs to be
changed, not because its going to have an immediate impact on
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our insurance rates. I think there does need to be some changes
in the Civil justice system. Some people disagree with me.
They say we like it just the way it is. Some people say it
needs to be overhauled completely. | think there does need to
be some changes. | question whether or not they have to he as
drastic as Dr. McGuire would propose, r think there are some
very good proposals in the legislation that is now before the
legislature, and one of them Dr. McGuire touched on at some
length, and that is mandatory arbitration. | think that it's
fair to say based on statistics we've been given, that about 90
to 95 percent of all claims that are brought within the Alaska
justice system, the Alaska court system, are claims less™than
$50,000, and | think it's fair to assume that a certain
percentage of claims are never brought to tu<i justice system,
only if they cannot be resolved with the insurance company
itself, does it end up in the court system. So, maybe it's 98
percent of all injury claims involved damages less than
$50,000. Ii that's the case, we're talkingﬁabout a signif?icant,
a vast majority of cases that can be handled more efficiently.
The civil justice system does a very poor job in my mind of
dealing with these small claims. A small case takes as much
time to get through our system as a million dollar case. A
million dollar case may be that one in a thousand, or one in ten
thousand case and for that the court system may be more
efficient, but for the smaller case it's absolutely absurd that
we should have to wait three years to get to the point where a
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jury can determine whether or not the claim is worth $50,000 or
$12,000 or nothing, and so | agree wholeheartedly with Dr.
McGuire that these cases should be funneled into an alternative
resolution system. It's my opinion that the time would be cut
dramatically. [It's my opinion that the codts to the insurance
companies would be reduced substantially. Right now any law
suit for $30,000, it takes three years to process. You can
fairly well assume that if the insurance defense fees are not
$10,000 they nay be more, because as Dr. McGuire said a third o
the ultimate award is paid to defense costs. That's
inefficient. That's not the way it should be. These claims
should be resolved promptly and | think they can be promptly
resolved efficiently through the arbitration system. So | just
want to make it clear that although Dr. McGuire and | don't
agree on everything, we wholeheartedly agree with each other on
that point. There are some changes in the bill and I'm not
going to address everything that Dr. McGuire said, but there ar
some things that he said that | do not disagree with him on, am
| don't think they're a good idea. The bill that is now being
considered both by the Senate and by the House, basically does
away with punitive damages. It's kind of a cute trick to say
well, let'3 just give all the damages to the State because let']
face it, litigation is not fun, people don't engage in
litigation for the sheer thrill of it, and nobody is going to
pursue a punitive damages claim ifthey don't feel there's
something in it for them, and none of you there, and certainly
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myself would say, Yyeah, 1'm going to engage in three or four
years of intense [itigation and waste my time and my energy and
my money so- that if | prevail, all of the fruits of my labors go
to the State or Alaska. The fact is that if w« propose that,
and it's passed forget punitive damages, it's not going to be
there. Punitive damages had very little if anything to do with
the increase in insurance rates-. Virtually all insurance
companies exclude punitive damages in- the policies they write,
they say we will not award punitive damages. So th t has
nothing to do with insurance rates. They simply write it out of
a risk that they cover. There is a real reason why insurance
companies want to put an end to punitive damages, and that i3
that there is a body of law out there that says if insurance
companies engage in bad faith handling of claims, then they may
bo liable for punitive damages. This is a book by an author
named John McCarthy and its entitled "Punitive Damages in Bad
Faith Cases." Its a b_ok of hundreds of pages of cases in which
insurance companies have engaged in bad faith practices, denying
claims to people, refusing to defend people that have been sued,
delaying payments, refusing to make payments they're obligated
to pay. Now if you have a claim in which an insurance company,
and again, this can be your own insurance company, it's not
simply somebody that it's insuring somebody you're suing, your
own insurance company refusing to defend you wrongfully, or
refuses to make a reasonable settlement on your behalf, and
forces you, the defendant to be dragged through the court system
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for three or .ur years, and then maybe get hit with a judgment
in excess oU your insurance policy, solely because the insuranc
company said our practice is for the time being, we need more
money, we're not going to pay any claims, we're going to fight
these things to the end and if you're the insured and you end u;
getting stuck because of that policy, what's ycur recourse? Yo
have the right to go against your insurance company. | think
that's extremely reasonable, if the-insurance company has
engaged in bad faitnt We're not talking about insurance
companies that handle claims reasonably. Bad faith practices b,
insurance companies. Now if an insurance company refuses to pa;
your reasonable claim for $5,000, pay the plaintiff on your
behalf $5,000, and you get dragged through the court system for
years on end, and you end up having to pay more than that $5,0Q(
policy you may have, what's your recourse? Well you have the
recourse to pay the money out of your own pocket to the
claimant, and then you have the right to go after your insuranct
company because they put you in that position. Well if the
damages are a few thousand dollars or $10,000, obviously there':
not much incentive there, if that's all the insurance company
has to do is pay your actual damages and if they have to pay
punitive damages, to kind of punish them to make them realize
they can't get away with these kinds of bad practices, they're
going to chink twice about engaging in bad faith, and that's
really the purpose of punitive damages. It'a not, this bill is
intended to get rid of punitive damages because insurance
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companies don't like the idea of having to pay extra if they
engage in bad faith. So, as far as I'm concerned, since
punitive damages can be excluded on liability policies, the sole
purpose of this legislation is to protect insurance companies
engaging in bad faith from having to pay punitive damages
themselves. Again, that ' >ok is full of cases, hundreds and
hundreds of cases where insurance companies have engaged in bad
faith. Obviously the vast majority of insurance companies, and
the vast majority of claims are handled in good faith. They're
properly handled, they're fairly handled, people are satisfied
with the representation they've got by their insurance company,
and so punitive damages are rarely awarded, but there are

instances where it is appropriate, and that's why it's there.

To me, its like the saying that locks keep honest people honest,
and | think insurance companies by and large are honest and
ethical, but punitive damages keep insurance companies honest,

and the honest one's don't have to worry about punitive

damages. The one's that aren't honest, do have to worry about
punitive damages, and | would refer interested people to a book
by Andrew Tobias called the "Invisible Bankers™ and that's how

he refers to insurance companies as invisible bankers, and he
cite3 in there a number of instances in which insurance
companies engage in these outrageous practices of bad faith and
I hnink that if anybody took the time to read some of those
examples they would wholeheartedly agree that the insurance

company did deserve to be punished. So it's my opinion that
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there is a justification for keeping punitive damages. It's not
because they are paid ON liability claims, |IN my experience
there are maybe two or three punitive damages awards that have
been given in Alaska, none of them involving doctors, there's
not a doctor in this State that has ever paid one dime in
punitive damages that I'm aware of. The other thing I'd like tc
touch on that he, that Dr. McGuire addressed is the idea of
making these periodic payments rather than a lump sum. This is
somewhat complicated, but basically what the insurance companies
want to do is rather than paying a lump sum award they want to
pay it out over a period of time. And this would result in a
tremendous windfall for the insurance companies and it's made,
It's the one part of the proposals pushed by the tort change
people that is really the most outrageous in my opinion. Dr.
McGuire referred to the million dollar lottery, is, is not a
million dollars, well that's true. If you look at what those
lotteries do, they say, you won a million dollars, but we will
pay it to you, $20,000 a year for the next 50 years. In the -
meantime, they invest the money that this person supposedly won,
and by the time they pay that $20,000 payment that year 50, the
present value of that is about $50, or $1000, it's not much, so
they're not paying a million dollars, they're paying a million
dollars over 50 years, which today's vslue is about one tenth oi
that, and that's really what they're intending to do here. The
insurance industries want to make periodic payments so they can

ultimately pay less and an example of that is, is, think back
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