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Study reveals  no 
l i t i g a t i o n  explo sion  
i n  s ta te  courts

WILLIAMSBURG, YA— "Careful amination o f  c u rrent  a v a i l a b l e  t r i a l  court  

data r e l a t i n g  to , c o n t r a c t ,  real property r i g h t s  and small claims 

cases, from a rep resentat ive  group o f  s t a t e  c o u rts ,  provides no evidence 

tc  support the existence o f  a n a t ion a l  ’ l i g i t a t i o n  e x p l o s i o n 1 i n  s ta te  

t r i a l  courts during the 1981-84 t ime p e r io d ,"  according to  Dr. Robert 

Roper, d i r e c t o r  o f  the Court S t a t i s t i c s  and Information Management { CSIM) 

p r o j e c t  o f  the National Center f o r  State  Courts.

Twenty s t a t e s ,  which include 29 l i m i t e d  and general j u r i s d i c t i o n  

statewide c ourt  systems, reported r e l i a b l e  and comparable t o r t ,  c o n tr a c t ,  

and real property  r ig h ts  s t a t i s t i c s  on the number o f  la w s u its  f i l e d  f o r  

the years 1 978, 1981 , and 1584. The data revealed a 14 percent increase 

in  f i l i n g s  f o r  1578-81, and a 4 percent decrease in  1981-84.

Small claims s u i t s  might best measure the i n c l i n a t i o n  o f  Americans to 

sue because o f  easy a c c e s s i b i l i t y , r e l a t i v e l y  inexpensive c o s t ,  and 

prospects f o r  a cuick r e s o lu t i o n  Twenty-nine l i m i t e d  and general 

•’u r i s d i c t i o n  statewide court  systems in  25 states were chosen for  

a n alys is  due to t h e i r  r e l i a b l e  and comparable small claims s t a t i s t i c s .  

Small claims f i l i n g s  increased 18 percent in  1978-81, but decreased 6 
percent in  1981-84.

-MORE-



NATIONAL CENTER FOR STATE COURTS ADD ONE

In the area o f  t o r t s  alone, which is  a subset o f  c i v i l  f i l i n g s ,  tota l  

f i l i n g s  increased s l i g h t l y  in  both the 1978-81 end the 1381-04 periods. 

However, a l l  o f  the three states t h a t  reported s i g n i f i c a n t  increases 

during 1981-84 also reported the la r g e s t  increases in  populat ion (Alaska, 

C a l i f o r n i a ,  and Hawaii).  During 1981-84, t o r t  f i l i n g s  increased 7 

percent w hi le  population increased 4 percent. For the e n t i r e  period 

1978-84, t o t a l  t o r t  f i l i n g s  increased 9 percent,  but the populat ion also 

increased by 8  percent.

The data provide => basis f o r  the fo l lo w in g  observat ions:

c An upward trend in  l i t i g a t i o n  in  any one period is  not
necessar i ly  a t t r i b u t a b l e  to an increase in  the tendency o f  
the average American to sue, but may in d ic a te  a simple 
increase in the number o f  average Americans.

o There may have been s i g n i f i c a n t  increases in  c i v i l  f i l i n g s
which peaked around 1981; however, c i v i l  f i l i n g s  (defined as 
t o r t ,  contract and real property r i g h t  cases) decreased 
s l i g h t l y  during the 1981-84 period. In f a c t ,  i n  s ta te  courts 
t h a t  reporter data f o r  the 1981-84 time periods,  there were 
decreases in t i e  t o t a l  number o f  c i v i l  f i l i n g s .

According to Dr. Roper, several reasons could account f o r  the 

downward trend in  l i t i g a t i o n .  Insurance companies and attorneys may 

in c re a s in g ly  f i n d  i t  in t h e i r  i n t e r e s t  to s e t t l e  c o n f l i c t s  before the 

cases ever reach the courts.  Also, people may be deterred from f i l i n g  

s u i t s  a t  a l l  because c f  widespread reports about the cost of  l i t i g a t i o n ,  

and the prospect o f  c i v i l  s u i t s  taking years before d is p o s i t i o n .

-MORE-



NATIONAL CENTER FOR STATE COURTS ADD TWO

The often  c i te d  l i t i g a t i o n  explosion thus appears to  be exaggerated 

with respect to the to ta l  number o f  c i v i l  f i l i n g s  during the Deriod of  

1981-84. The source of  the perceptior'  t h a t  there i s  a l i t i g a t i o n  

explosion may be founded in  a changing mix o f  c i v i l  cases, increased 

complexity o f  the cases being f i l e d ,  and widespread media reports o f  

enormous awards in  r e l a t i v e l y  few c i v i l  cases.

Complete supporting data w i l l  be a v a i la b le  l a t e r  t h i s  spring from the 

Will iamsourg-based National Center f o r  State Courts,  in  a volume e n t i t l e d  

"Su'te Court Caseload S t a t i s t i c s ,  1984."

Published annually since 1975 (with the exception o f  1982 and 1983) 

the state court, caseload s t a t i s t i c s  series was developed by the Center’ s 

CSIM project  in  cooperation with the Conference o f  State Cou'-t 

Administrators.  Work cn the 1984 volume was completely funded by the 

National Center f o r  State Courts; however, previous work on t h i s  project  

was funded by the Bureau o f  Just ice S t a t i s t i c s .  These reports are 

designed to c o l l e c t ,  compile, analyze, and disseminate comparable state 

court caseload s t a t i s t i c s ;  they are based on data provided by the state 

court a d m in is t r a to r s 1 o f f ic e s  and the o f f i c e s  o f  the s ta te  appellate 

court c le rks.  The series presents a methodology f o r  report ing caseload 

s t a t i s t i c s ,  nationwide current caseloads, as well as trends usef ul in 

future court planning.

-MORE-



NATIONAL CENTER FOR STATE COURTS ADD THREE

The National Center's basic mission is  to help courts b e t te r  serve 

both l i t i g a n t s  and the general p u b l ic .  Courts at, 3 1 1  l e v e l s  a**e involved 

in  one or more of the Center's p r o je c ts ,  wnich range from research aimed 

at reducing delay in  the l i t i g a t i o n  process to work conducted by the 

Center's regional o f f ic e s  on such subjects as automation o f  court 

operations and personnel ad m in istra t ion .  Emphasis is  given to the 

t r a i n i n g  o f  court managers and presiding judges tnrough the National 

Center's I n s t i t u t e  f o r  Court Management. In a d d i t io n ,  the National 

Center serves as a clearinghouse f o r  information on s ta te  courts.

Besides i t s  headquarters in Wil l iamsburg, the Center maintains o f f ic e s  in  

North Andover, Mass., San Francisco, Denver, A r l in g t o n ,  Va.,  and 

Washington. D.C.
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P3rt II. Trends

Questions about the " l i t i g a t i o n  exp losion" In 
the state t r i a l  courts are among those most•» »*«e m 4 «> a <4 hi, C r lU  Oi1"  J •  ̂  •  •  * • /  X f>.
11 o f  th is  1964 Annual Report 1s a pre lim inary 
e f f o r t  to shed some TTgnt on the question, “ Is 
there c ‘ l i t i g a t i o n  exp los ion ' in the s ta te  t r i a l  
courts?"
Dates chosen f o r  trend data.

The years 1981 and 1984 were chosen as two of 
the data points f o r  these tab les because the 
State T r ia l Court j u r i s d ic t i o n  Guide f o r  
S t a t i s t ic a l  Reporting was f i r s t  applied to the 
t§8) t r i a l  court data, and tne 1984 data is  the 
most recent a va i la b le .  Since those two years 
represent a th ree -yea r in t e r v a l ,  an e a r l i e r  
three-year in te rva l was needed to bring balance 
to the trend l i n e .  There fore , the f i r s t  point 
chosen was 1978.
Case types selected f o r  ana lys is

When ta lk ing o f  a “ l i t i g a t i o n  exp lo s ion ,"  
most people reference an increased propensity , in 
the mindset o f  ind iv idua ls ,  to sue f o r  damages 
and punitive awards. Some o f the CSIK case types 
tha t acces s  th is  issue are t o r t ,  con tract , and 
rea l property r igh ts  cases. In add it ion , small 
claims procedures are e a s i ly  access ib le , 
r e l a t i v e ly  inexpensive to f i l e  in and work 
within , and prrv ide a comparatively speedier 
d ispos i t ion  o f  ju s t i c e ,  and th e re fo re ,  are a more 
in te re s t ing  measure o f  the pub lic 's  propensity to 
l i t i g a t e .

Add i t iona l ly ,  these case categories were 
chosen because they have, over the yea rs ,  been 
reported separa te ly , by many c ou r ts ,  without 
having any other minor case types included in 
tn e i r  t o t a l s .  The same is  not true o f  other case 
categor ies , sucn as uomestic r e l a t i o n s ,  wnere 
subcategories are often reporced with ju v en i le  
cases, miscellaneous, o r specia l c i v i l  
proceedings,

Criminal cases do not r e f l e c t  on the 
' ' l i t ig a t io n  explosion" as i t  is  defined above, 
however, fe lon ie s  are included in these trend 
oata to provide a more complete p ictu re  o f  the 
courts ' workloads over time.

The ' i r s ‘  tab le presents the general p icture 
by diso laying uata fo r  t ie  combined category o f 
t o r t ,  contract , and rea l property r igh ts  cases. 
This tac le  is fo l lowed by a tab le ; o r small 
c la ims. The f in a l  two c i v i l  tab les break down 
tne general tab le  in to one fo r  t o - t ,  and one f o r  
contract cases. There were in s u f f ic ie n t  data 

•er the seven year period to j u s t i f y  compilation 
ur a tab1:  f o r  rea l property r igh ts  cases. The 
f ina l tab le evaluates trend data f o r  fe lony cases.
Population as an ind icato r c f  caseload changes.

E a r l i e r  volumes in tn is  Annual Reoort ser ies  
have documented that the s ing le  best p red ic to r  o f  
c i v i l  f i l i n g s  in  s ta ts  courts is  the to ta l  state 
population. Total population explained over 90 ; 
o f  the variance in civ-,1 f i l i n g s  among the state  
courts . Therefore , the percentage increase in 
state  peculation has beer, induced 4n these 
tab les Fo r a l l  three time periods— 1978-1981, 
1981-1934, and 1978-1984 ir, order to  e xp la in , at

the ou tse t , wnat kind o f  case f i l i n g  increases 
might be antic ipated as a r e s u l t  o f  changes in
•••t State pGpu i o 1 1 On>•

At th is  po in t , i t  is  not poss ib le  to 
accurate ly p red ic t wnat percentage increase in 
f i l i n g s  one would expect f o r  every percent 
increase in the popu la tion . There fore , fo r  
purposes o f  th is  Report, a rough one to one 
re la t io n sh ip  has neen assumed, i . e . ,  f o r  every 
percent Increase in popu la t ion , a one percent 
increase in f i l i n g s  would be expected.
Courts included in the tab les

Some state  courts do not appear in these 
tab les f o r  a va r ie ty  o f  reasons: they do not
repo rt  statewide data a t a l l ,  tney do not provide 
s u f f i c i e n t  de ta i l  to id en t i fy  the case types 
reported in these t ab le s ,  they have chanced 
report ing categor ies over time, and f i n a l l y ,  the 
ju r i s d ic t i o n  and o rgan izat ion o f  some courts rave 
changed so d ramatica l ly  between 1978-84 that 
t h e i r  data were not comparable. Therefore , the 
courts displayed on the fo l low ing tab les do not 
include complete nationwide data; however, they 
are rep resentat ive o f  general ju r i s d ic t io n  courts 
in th is  country , and are adequate f o r  addressing 
the issue o f whether there i s  a l i t i g a t i o n  
exp los ion . For example, Table 33, on small 
c laims, has statewide data from 33 state  ’ -om 
across a l l  geograph,cal reg ions , and from •'•ge 
and small s t i  ces. Although Tables 32 and -36 
do not have as much complete state  data as does 
Table 23 , the data are more o ften than r.ot from 
general ju r i s i d i c t i o n  cou r ts .  Since these are 
the courts most l i k e l y  to hear the serious cases, 
these courts complement the small claims data 
found in Table 33.
Sumary s t a t i s t i c s  presented on the facesheets.

Three surrcnary measures. Each o f  Tables 32-36 
d isp lay  tne number of f i l i n g s  f o r  the years 1978, 
198? and 1984, and the percent changes in to ta l 
.bate populations and f i l i n g s  f o r  each c f  the 
clvee time periods 1978-81, 1981-84 and T97E-B4. 
The accompanying facesheet f o r  each tab le 
sunriarizes the data presented in each tao le  using 
the fo l low ing three measures: ( 1 )  the aggregate
data contained in the tab le  f o r  those courts that 
reported complete data f o r  each o f the three 
y ea rs ;  ( 2 )  a summary descr ip t ion  o f  how many 
courts experienced increased o r  decreased f i l i n g s  
f o r  the two periods 1978-.]981 and 1981-1584; and 
(3 )  a chart which id e n t i f i e s  pa: erns o f  change, 
and s p e c i f i c a l l y  l i s t s  the court within eacn 
pattern .

Patterns across time, the “ up-up1' and 
''up-nown'1 pa t te rns ! Tnere are two basic patterns 
tha t can be used to t e s t  crudely wnetner there 
continues to be a " l i t i g a t i o n  exp lo s ion ."  The 
f i r s t  group represents those courts whose f J1wgr 
increased during the ' 976-91 perioG, and 
continued to r i s e  during the 1581-84 period 
( i . e . ,  and "up-up‘‘ p a t te rn ) .  This "up-ud" 
pattern alor.e , however, does nc.t represent prima 
fac ie  evidence u f  a ' ' l i t i g a t io n  exp lo s ion ."  This 
"up-up" category must be separated in to  three 
convcnerts: (3 -a /  courts whoso jpward increases
in both time periods were a t  approximately the 
same ra te  o f  increase ana whose increases 
s ig n i f i c a n t l y  exceeded the ra te  o f  increases in



the to ta l popu lat ion ; (3 - 6 )  courts whose f i l i n g s  
increased, during 1981-64, a t a rate 
s ig n i f ic an t ly  iess than tne ra te  they were 
increasing a t  during 1978-81— which indicates a 
slowing o f any upward trenc that might nave 
occured during e a r l i e r  yea rs ;  and ( i - c )  courts 
whose f i l i n g s  increasea s ig n i f i c a n t ly  during tne
rate  whicn approximated o r was less  than tne rate  
a t  wnicn the population ‘ ncreased during 
1981-84. The la s t  component ( i . e . ,  3 - c ) ,  
represents courts where there is  not a 
" l i t i g a t i o n  exp lo s ion ,"  because f i l i n g s  did not 
increase a t  a ra te  equal to o r s ig n i f i c a n t ly  
d i f f e r e n t  from population increases. Therefore , 
the only "up-up" pattern which may moicate 
unusual increases in f i l i n g s  is  a " 3 - a '—wnere 
c u r t  f i l i n g s  increased s ig n i f i c a n t ly  over both 
periods.

The second major group o f  cou rts ,  which run 
counter to the “ up-up" pa tte rn , are those courts 
wnich exnib iteo s ig n i f ic a n t  Increases in f i l i n g s  
during 1978-81, but whose f i l i n g s  a c tu a l ly  
decreased du-ing the 1981-84 period ( i . e . ,  an 
"up-down" p a t te rn ) .  Courts that f a l l  in to  th is  
category are c le a r ly  "over tne hump," and no 
longer experiencing increases in the numoer o f  
c i v i l  su its .

Other miscellaneous patterns appear 
spo rad ica l ly  throughout the tab les .  Tnese can 
c le a r ly  be id en t i f ied  as e i th e r  supportive , or 
not supportive o f  the claim to a " l i t i g a t i o n  
exp lo s ion ,"  For example, some courts may not 
have experienced any s ig n i f ic an t  change in 
f i l i n g s  fo r  both time periods. On the other 
hand, f i l i n g s  in some courts went dour, during the 
1978-81 period , and have increased s ig n i f ic a n t ly  
during the l a t t e r  period . These s i tu a t io n s  w i l l  
be discussed as they occur in each o f  the tab le s .
Limitations on the data

The data presented on the fo l low ing tab les 
are the most accurate, r e l i a b l e ,  and 
comprehensive data yet brought to bear on the 
question o f  whether there is  a " l i t i g a t i o n  
explosion" 1n the . ta te  cou rts . This is a 
prel- ‘minary look a t  the top ic , however, and the 
reai.e- should consider the fo l low ing caveats when 
evaluating the ana ly s is—none o f  which are 
thought to a f f e c t  general conclusions that can be 
drawn from these tao le s : although tne oata are
representative from a l l  the s ta te s ,  tney do not 
include a l l  o f the courts and states in the 
country; due to Umiteo resources, P ro jec t  s t a f f  
were unable to complete the trend tab le  fo r  the 
missing years o r  id en t i fy  a l l  ju r i s d ic t io n a l  
changes in those courts over time; the data are 
only as current as 1984 and changes may nave 
occured during 1985; the data do nbt include many 
ether c iv i l  case types which may have Included 
d i f f e r e n t  trends during that time period ( e . g . , 
d ivorce, support/custody, adoption, e s ta te ,  c i v i l  
apoeals , and miscellaneous c i v i l  cases ) ; and the 
findings are re s t r ic ted  to the s ta te  courts on ly .
General findings and explanations

A care fu l examination o f  ava i lab le  data 
re la t in g  to con trac t ,  rea l property r ig h ts ,

and small claims cases from a rep resentative 
group o f  s ta te  courts provides no evidence to 
support the o ften c ited existence o f  a national 
" l i t i g a t i o n  explosion" in the state  t r i a l  courts 
during the 1981-84 time period.

There are some s ta te  courts that have 
cXpc. .chCad SigniTiwont HivfcoSeS Id toe ease 
types described throughout th is sec t ion , but the 
impact o f  that finding i s  reduced wnen one 
rea l i z e s  tnat these are the courts ii s tates that 
have a lso  experienced s ig n i f ic a n t  increases In 
tn e i r  to ta l  popu lations. Changes in the number 
o f  these f i l i n g s  are not a t t r ib u tab le  to  an 
increase in the propensity o f  tne average 
American to sue, but rather to a simple Increase 
in tne numbers o f  average Americans.

Tne f ind ings , however, car be extended one 
fu r tn e r  step . Not only is  the evidence missing 
to indicate- 2 s ig n i f ic an t  national rease in 
f i l i n g s  above the increase in popu lation , b . t  a 
c le a r  pattern emerges wnich genera l ly  supports 
the "up-down” model described e a r l i e r .  In a 
s iq n i f le a n t  number o f  s ta te  cou r ts ,  selected 
c i v i l  f i l i n g s  have decreased between the period 
1981-1984 (see the indiv idual tab les fo r  spec i f ic  
d e t a i l s ) .

I t  may be tha t there was a l i t i g a t i o n  
explosion that peaked around 1981. The evidence 
from these charts tends to support that 
observation . There were s ig n i f ic a n t  increases in 
f i l i n g s  between 1978-81, f a r  exceeding the 
increases in population. I r  fa c t ,  toe increases 
were so la rge ourinc 1978-81 , that despite the 
decreases that occurred during 1981-84, the 
percentage changes from 1978-04 are s t i l l  snowing 
moderate increases.

The oi ten c ited  myth o f  a continuing upwara 
trend c f  c i v i l  lawsuits in the s ta te  courts could 
r e s u l t  from several fa c to rs :  (1 )  in tensive media
focus on the enormous s ize  o f  the awards ir. a few 
selected and well pub lic ized c i v i l  cases; and (2 )  
increasea workload in the cou rts ,  not caused by 
an increase il l the rate  o f  c i v i l  lawsuits , but by 
more complex cases, and perhaps fewer resources 
ava i la b le  to the courts to hanale expected 
increases in f i l i n g s  which re su l t s  in ’ arger 
backlogs.

Add it iona l ly , there a re  a va r ie ty  o f  
po ten t ia l explanations fo r  the le ve l ing  uf f  or 
decreases in c i v i l  s u i ts :  (1 )  The public s
a t t i tu ae  toward lawsuits may be changing. People 
may be deterred from f i l i n g  as a re su lt  o f  
concerns about costs and c i v i l  l i t i c a t ' '  that is 
l i k e l y  to take y ea rs—except f o r  the more serious 
cases, i t  may not be worth the e f f o r t ;  ( 2 )  co r 
years people speculated that g reate r rumbers o f  

s resu lted in increased l i t i g a t i o n  to 
.. .e rpret those 'aws-- th is  testing o f new 

le g is la t io n  arid j  id ic ia l ru le s  may have run i t s  
course; and 13) F in a l ly ,  insurance companies and 
attorneys may be increasing th e i r  e f f ic ie n cy  in 
se t t l in g  c o n f l i c t  before cases reach the courts . 
Whatever the exp lanation , there is no evidence tn 
support the notion o f  a nationwide increase ir 
lawsuits in the state  t r i a '  courts between 
1931 -Sf



TABLE 32- Trend data for state courts that specifically reported tort, contract, and real property rights
case filings for 1976, 1901, and 1984.

Courts included in th is t a b le .
For inc lusion in th is  tab le ,  a cou rt  must 

have reported an Id e n t i f i a b le  t o r t ,  con trac t ,  and 
rea l property r igh ts  case load , separate from a l l  
o ther c i v i l  cases, in a t  l e a s t  two o f  the three 
ta rge t years . Five s tates reported t o r t ,  
c on trac t ,  and real property r igh ts  cases f o r  a l l  
the courts wnich had ju r i s d ic t i o n  over t o r t ,  
contract and rea l property r igh ts  cases in those 
s ta te s .  A to ta l  o f  37 statewide cou r ts ,  in 25 
s t a te s ,  reported data. Of the 37 c ou r ts ,  12 were 
general Ju r isd ic t io n  cou rts .
Compari son o f  aggregated f i l i n g s  over time.

Tne fo l low ing data ere from tne 29 courts in 
20 s tates that reported comparable data f o r  a l l  
three report ing yea rs ) These f igu re s  can be 
found on the bottom l i n e  o f  Table 32.

The increase in t o r t ,  c on t rac t ,  and rea l 
property r igh ts  f i l i n g s  between 1978-81 was 141, 
while the population f o r  the s ta te s  report ing 
these data increased by 3S. Between 1981-84, the 
population continued to grow another 3J , but the 
rew f i l i n g s  decreased by 4 i .  These aggregate 
f igures provide pre lim inary evidence fo r  the 
existence o f the "up-down" patt' .rn discussed 
e a r l i e r  in th is  section .

The "uo-cown" pattern described in the 
in troduction to tn is  section is  i l l u s t r a t e d  i r  
the aoove chart . Most o f  the courts report ing 
t o r t ,  con trac t ,  and rea l property r ig h ts  cases 
durirg 1978-81 experienced s ig n i f ic a n t  increases 
in th e i r  f i l i n g s .  During the 1981-84 period , 
however, the pattern reversed i t s e l f — the 
ma jo r ity  o f  courts reported decreases in f i l i n g s  
o f  these case types. Less than twenty-f ive 
percent o f  the courts report ing t c r t ,  c on trac t ,  
and rea l property r igh ts  cases during 1981-84

experienced increases in th e i r  f i l i n g s  a t a ra t?  
s ig n i f ic a n t l y  higher than increases in th e i r  
populations. These patte rns are more f i rm ly  
estab lished in the fo l low ing chart .

The cnart sbove d isp lays how a l l  o f  the 
courts which reported data during e i th e r  o f  the 
two periods f i t  in to  sp ec i f ic  ca tegor ies . The 
fo l low ing chart l in k s  the f i l i n g  patterns o f  
spec i f ic  courts across the two time periods to 
t e s t ,  more s p e c i f i c a l l y ,  the various patterns 
id en t i f i e d  e a r l i e r .
Comparison o f patterns amonn the c ou r ts .

Tne fo l low ing cnart expands on the previous 
one by l i s t i n g  and categor iz ing courts by the 
patterns they fo l lowed. Those patterns are 
explained in the In troduction to th is section 
( i . e . ,  P a r t  I I ) .  These are the patterns f o r  
those 29 courts in 20 s tates that reported 
comparable data f o r  a l l  three yea rs .  The (G) o r  
(L ) a f t e r  each court Indicates whether i t  i s  a 
general o r  l im ited J u r is d ic t io n  cou rt :

1.

2.

decreased durum aach o f the time per iods .
The fo l low ing chart d isp lays the number of 

courts rhose t o r t ,  c on trac t ,  and rea l property 
r igh ts  f i l i n g s  have increased or decreased durirg 
the two time periods: 3.

1978-81 1981-84
F i l in g s  increased 

s ig n i f ic a n t ly  more 
than the population: 19 7 4 .

No s ig n i f ic an t  d i f fe rence 
between tne change 
in population and f i l i n g s : 5 3

F i l in g s  did not Increase 
measureably du rng  
th is  period : 0 3

F i l in g s  increased a t a 
ra te  slower than the 
population: 0 2

5.

F i l in g s  decreased during 
th is  period: 5 22

6.

ComDarable data were 
not 3va i la c )e  fo r  
the period: 8 0

7.

"Uo-up" Pattern 
(no cavea ts ) : C iv i l  Court o f  NYC (L )
“ Down-up" Pattern
(no cavea ts ) : Alaska Superior Court (G)

hew Mexico Magistrate 
Court (L )

Oregon Jus t ice  Court (L )
"Up-up" Pattern 
(change in 181 - * 84 
f i l i n g s  was le ss  than 
'76-'81 increase
in f i l i n g s ) :  Nebraska County Court (L )
"Up-up" Pattern 
(change in ‘ 81 - '84 
population exceeds 
o r approximates 
change in '81 - '84
f i l i n g s ) :  Hawaii C i rcu it  Court (G)

Hawaii D i s t r i c t  Court (L ) 
Delaware Just ice  o f  the 
Peace (L )

"Jp-no s ig n i f ic an t
change": Delaware Court o f  Coimion 

P leas IL )
"No s ig n i f ic an t  cnange 
-  no s ig n i f ic an t
change": Delaware SuDerior Court (G)
"Up-down"
Patte rn : Alabama D i s t r c t  Court (G ) 

Arkansas Chancery and Probate 
Court !G)

Colorado D is t r ic t . Court (G) 
Colorado County Court ( I )  
Indiana County Court (L ) 
Indiana Municipal Court o f  
Marion County (L)

Kentucky D i s t r i c t  Court (L ) 
Maine D i s t r i c t  Court (L )
North Caro lina Superior 
Court (G)

North Caro lina D i s t r i c t  
Court (L )

Clilo Municipal Court (L)
Ohio County Court (L)



TABLE 32: Trend data for state courts that specifically reported tort, contract, and real property rights
case filings for 1978, 1981, and 1984. (continued)

Pennsylvania D i s t r i c t  Just ice 
Court (L )

Tennessee C i rcu i t  Court and 
Chancery ( L)

8. "No s ig n i f ic an t
change-down": Oregon d i s t r i c t  Court ( I )

Rhode Is land D i s t r i c t  
Court (L )

Washington Superior Court (G)
9. "Down-down" Pattern :

D i s t r i c t  o f  Columbia 
Superior Court (G)

Colorado Water Court (G)

f i " n g s  have continued to increase s ig n i f i c a n t l y  
more than the population over the two time 
periods studied in th is  Report. Three addit iona l 
courts fo l lowed the "down-up” pattern with 
s ig n i f ic a n t  increases reported during 1981-84. 
Another fou r courts experienced increases in 
f i l i n g s  between 1981-S4, but the increases were 
e i th e r  le s s  tha?i o r  not s ig n i f i c a n t l y  d i f f e r e n t  
from population increases during that same time 
per iod , o r  the increases were le s s  than the 
increases reported during the 1978-C1 period.
The remaining 18 courts snowed no evidence o f  a 
" l i t i g a t i o n  explosion" durirg  1981-84, and 17 o f 
those courts experienced a decrease in f i l i n g s  
during that period .

Of the courts studied 1n Table 32, the C iv i l  
Court o f  New York City i s  the only court whose



TABLE 32: Trend data for state courts that specifically reported tort, contract, and real property rtqnts
case filings for 1978, 1981, and 1984.

Percent change 
1978-1981 

ropu-
la t io n  F i l ing sSta te  and court t i t l e  _______

COMPLETE STATE DATA.
Exclusive court ju r i s d ic t i o n :

j u r i s ­
d ic t ion  1978

F i l io g s
Percent chance 

1981-1984
Percent cnange 

1976-1984
19ei 1984

ropu- ropu-
la t io n  F i l in a s  lo t io n  F i l ing s

D i s t r i c t  o f  Columbia:
Superior Court   G

Kansas:
D i s t r i c t  Court  G

121,931 
MC

Mot exc lusive cou rt  J u r is d ic t i o n :

108,426 96,975
54,005 57 ,140

Colorado (ST'TE TOTAL)
D i s t r ic t  Court  G
Mater Court ..................... G
County Court ................... L

Hawaii (STATE TOTAL)
C i rcu i t  C o u r t ................. G
01 s t r i c t  Court  L

North Caro l ina :
Superior C o u r t  G
D i s t r i c t  Court  L

INCOMPLETE STATE DATA:
Alabama:

D i s t r i c t  Court  L
Alaska:

Superior Court  G
Arkansas:

Chancery and Probate
Court .................................G

Delaware:
Superior Court  G
Court o f  Common Plees L 
Justice o f  the °eace ,L

Indiana:
Municipal Court Marion
r ounty .............................,L

T aunty Court ................... L
Kentucky:

D i s t r i c t  Court  L
Maine:

D i s t r i c t  Court  L
Minnesota:

County Court ................... L
Montana:

D i s t r i c t  Court . . . . . , . G  
Nebraska:

County Court ................... L
Municipal C o u r t .............L

New Hampshire:
D i s t r i c t  Court  L

Hew Mexico:
Magistrate Court  L
B e rn a l i l i e  County 
Metropolitan Court -,L 

New Tor*.:
C iv i l  Court o f  New
York City ........................L

Court o f  Claims  L
Ohio:

Municipal C r u r t .............L
County Court ................... L

79,480 
22,561 
2,868 

54 , 051
12,2041 
2 ,786 ’ 
9,418

105,028
36,168
2,321

66.539

99,205 
32,032 
1 .688 

65,485
17,379* 17,960*
2,830* 3,992*

13 ,549 13,968

-65

75
75
75
75
65
65
65

-115

325
605

-195
235
425*
375*
445

-15
25

75
75
75
75
65
65
65

-115
65

-65
-121
-235
-25
35*
45*
35

-75

145 
145 
145 
145
125
125
125

-205

2 55 
425 

-415 
215
475*
435*
485

54,738 65,856 58,118 4 i 20S 45 -125 71 65
11,541 13,756 12,482 4", 19S 45 -95 75 85
42,197 52,100 45,636 45 21S 45 -125 75 65

40,130 55,818 51,805 25 39S 25 -75 45 295
2,683 2,312 3,107 -14* 215 345 255 i 65

6 ,642 7,545 5.T51 25 14S 25 -325 55 -225
2,457 2,522 2,520 05 35 35 05 35 35
2,898 3.74C 3.755 OS c9S 31 05 35 305

15,844 20,028 2C.806 OS 265 35 45 35 315

8,901 14,354 10,131 OS 615 15 -295 15 145
3,550* 5,573* 3,664* OS 57?* 15 -345' 15 35*

48,808 57,627 56,359 IS 185 25 -25 35 155
17,751* 20,072 16,146 2% 135* 25 -205 45 -95*

NC 28,014 21 ,£02 — — noL./0 -225 — —

NC 7,764 6 ,492 — — 45 -165 — —

9,236 11,128 13,027 IS 2GS 25 ■JOmi « 415
NC 17,781 17 ,712 — — 25 05 — —

IIC 10,382 9,815 — — 45 -55 — —

14.276 14,117 18,306 o« - IS 75 305 145 285
NC 8,290 9,744 — — 75 185 — —

130,131 151.159 195,153 - iS lb*. 15 295 05 5C5
NC 1,330 1,578 -- — 15 265 — —

241,951' 250,068* 221,523* 05 75* 05 -155* 05 -85*5 ,854 ' 11,302* 9,542' OS 935' 05 -165' 05 635'



TABLE 32: Trend data for state courts that specifically reported tort, contract, and real property rights
case filings for 1978, 1901, and 1984. (continued)

Percent change Percent change Percent cuanqe
FW nqs 1978-1981 1981--1984 1976--1984

Ju ris - Popu­ Popu­ Popu­State and court t i t l e  d ic t ion  1978 1981 1984 la t io n F i l in a s la t io n F i l in g s la t ion F l l in q s
INCOMPLETE STATE DATA (continued):

Oregon:
D i s t r i c t  Court ..............L 31,600 33,862 24,518 6J 71 11 -281 71 -22%Jus t ice  C o u r t ................ L 1,102* 942* 1 ,336* 61 -151* 11 421* 71 2)1*Pennsylvania:
D i s t r i c t  Just ice
Court ................................ L 163,556 188,199<* 183,143 01 151 01 -31 <* 01 121

Rhode Is land :
D i s t r i c t  Court .............. L 22,394 23,689 18,759 01 61 11 -211 11 -161

Tennessee:
C i rcu i t  Court and
Chancery C o u r t ............G 20,561 23,442 21 ,5GF 31 141 21 - B l 61

Texas:
0,' s t r i c t  Court ..............G NC 68,451 85,873 — — 81 251 . .

Washington:
Superior Court ..............G 32 ,029 34,922 33,140 91 91 31 -51 121 31

Tota ls  fo r  29 courts in 20
states report ing comparabl )
data f o r  a l )  three years 1 , 090,707 1 ,239 ,120 1 ,185 ,666 31 141 31 -41 51 91

G » General ju r i s d ic t i o n  court 
L = Limited ju r i s d ic t i o n  court 
NC '• Data are not comparable with o ther years , 
d * The number o f  d ispos i t ions  was the only data 

element provided that year .
- -  * Data element i s  not app l icab le .
Data are not complete:

Hawaii-C ircuit Court—Data do not include 
"unreported cases ."

Indiona—County Court—Data do not include 
“ o ther"  cases o r  "redocketed c i v i l "  cases.

Maine—D i s t r i c t  Court—Due to implementation 
o f  a new report ing system, data are missing 
from two lo ca t ions .

Maryland—C ircu it  Court—Data do not include 
"unreported cases."

Ohio—Municipal Court and County Court—Data 
do not include cases c la s s i f i e o  as 
miscellaneous c i v i l .

Oregon—ju s t i c e  Court—Not a l l  courts 
reported data.



TABLE 33: Trend data for state courts that specifically reported small claims case filings for 1976, 1981,
and 1984.

Courts incluoeo in tn is t a o ie :
r o r  inc lusion 1n tn is  t a o le ,  a court must 

nave reported an Id e n t i f i a b le  sraa)1 claims 
case load, separate from a l l  o tner t 1v i l  cases, In 
a t le a s t  two o f  the three targeted years . 
Twenty-nine s tates reported small claims cases 
f o r  a l l  the courts wnich had ju r i s d ic t i o n  over 
small claims cases 1n those s ta te s . A to ta l  o f  
39 statewide cou rts ,  in 33 s ta te s ,  reported 
data. Of the 39 cou r ts ,  11 were general 
Ju r isd ic t io n  courts .
Comparison o f  aggregated f lU n a s  ove> time:

The fo l low ing data are from tne 29 cou rts ,  In 
25 s ta te s , that reported comparable data f o r  a l l  
three report ing yea rs . These f igu res can be 
found on the bottom l in e  o f  Table 33.

The Increase 1r small c.alms f i l i n g s  between 
1978-81 was 185. as the population f o r  that same 
period rose only 25. The period between 1981-84 
again provides 6 d i f f e r e n t  p ic tu re . During th is  
second period , the population continued to 
Increase at a rate  o f  21 fc r  those states 
report ing these data, y e t  small claims f i l i n g s  
decreasea by 65. These aggregate f igu res  teno to 
support the "up-down" pattern discussed 1n the 
in troduction to th is  section .
Comoarison o f  courts whose f i l i n g s  increased or
oecreased dun'na eacn o f the time periods.

The fo l low ing chart d isp lays the numoer o f
courts whose small claims f i l i n g s  have Increased
o r  decreased during the two time pe r iods :

1978-81 1981-84
F i l in g s  increased

s ig n i f i c a n t l y  more
tnan the populat ion : 21 6

No s ig n i f ic an t  d i f fe rence
between the changes
in population and f i l i n g s : 6 10

F i l in g s  did not increose
measureably during
th is  'a r io d : 0 1

F i l in g s  increased a t a
rate  slower than the
population: 0 1

F i l in g s  decreasec during
th is  period: 3 19

Comparable data were
nut ava i lab le  fo r
tne period: 9 2

During the period 1978-81, the majo r ity  o f  
courts experienced s ig n i f ic a n t  increases 1 r. small 
claims f i l i n g s ;  however, tha t pattern was 
reversed during tne fo l low ing three years when 
most o f  the courts report ing data experienced 
decreases in small claims f i l i n g s .  Small claims 
data f i t  the “ up-down" pattern described in the 
introduction to th is  sec t ion o f  the Annual Report .

The cnart above d isp lays how a l l  o f  the 
courts which reported aata during e i th e r  o f  the

two periods f i t  Into sp ec i f ic  ca tegor ies . The 
fo l low ing chart  l in ks  the f i l i n g  patterns o f  
spec i f ic  courts across tne two time periods to 
t e s t ,  more e x p l i c i t l y ,  the various patterns 
id en t i f i e d  e a r l i e r .
Comparison o f  patterns anono the cou r ts .

Tne fo l low ing cnart expands on the previous 
one by l i s t i n g  and categor iz ing courts by the 
patterns tney fo l low . These are the patterns f o r  
those 29 cou rts , in 25 s ta te s ,  that reported 
comparable data fo r  a l l  three yea rs :

1.

2.

3.

o.

"Up-up" Pattern 
(no cavea ts ) :

"No s ig n i f ic an t  
changc-up":

North Dakota County Court (L ) 
Rhode Is land D i s t r i c t  
Court (L )

New Jersey Superior Court (G)
“ Up-up" Pattern : 
(change In '81- '84 
f i l i n g s  was less 
than 78-'81 
Increase in 
f i l i n g s ) ;

4.

Colorado County Court (L) 
Hawaii D i s t r i c t  Court ( I )  
I l l i n o i s  C i rcu it  Court (G) 
Maine D i s t r i c t  Court (L) 
Missouri C i rcu it  Court (G) 
Vermont D i s t r i c t  Court ( I )

"Up-up" Pattern 
(change 1n 'SI- ‘ 84 
population exceeds 
o r  approximates 
change in ' 81 - '8 4
f i l i n g s ) :  Alaska D i s t r i c t  Court (L)

Hew Hampshire D i s t r i c t  
Court ( I )

“ Down-up" Pattern 
(Change in ‘ 81-'04 
population exceeds 
o r  approximates 
change m  '81- '64
f i l i n y s ) :  D i s t r i c t  o f  Columbia

Superior Court (G)
New York D i s t r i c t  Court 
and City Court (L l

“ No s ig n i f ic a n t  cnange 
- Ho s ia n i f i c a n t
change'1

7. "Up-down" 
Patte rn :

Idaho D i s t r i c t  Court (L) 
Ohio Municipal Court (L )

C a l i fo rn ia  Municipal 
Court (L)

Indiana Superior Court 
and C cu lt  Court (G) 

Indian County Court (L) 
Kansa. d i s t r i c t  Court (C.( 
Kent' y D i s t r i c t  Court (L) 
Nebr- o County Court ( l J 
New Hi :pshire Municipal 
Court (L )

North Caro lina D i s t r i c t  
Court (L )

Ohio County Court (L)



TABLE 33: Trend data for state courts that specifically reported small claims case filings for 1978, 1981,
and 1984. (continued)

Oreor i D i s t r i c t  Court (L) 
Pev isy ivan la -Ph i lade lph ia  
MunSsipeJ Court (L )

8. "No s ig n i f ic an t
change-down":

C a l i fo rn ia  Just ice  Court (L ) 
Iowa D i s t r i c t  Court (G)

9. "Down-down" Patte rn :
Alabama D i s t r i c t  Court (L)

Only two courts had s ig n i f i c a n t  and 
continuous Increases in small claims f i l i n g s

during both 1978-81 an' 1981-84. In add it ion , 
the New Jersey Super' Court experienced a 
s ig n i f ic a n t  increase ouring 1981-84, Ten other 
courts a lso  reported increases in th e i r  small 
claims f i l i n g s ,  but the increases were e i th e r  
s ig n i f i c a n t l y  le s s  than the e a r l i e r  increase 
during 1978 -E l , o r were le s s  than or approximated 
the population change f ' i r  tha t same period which 
would Indicate no " l i t i g a t i o n  exp los ion ” a t  a l l .  
Eleven courts f i t  the “ up-down“ pa t te rn , and 
another three courts a lso  experienced decreases 
in small claims f i l i n g s  during 1981-34.



TABLE 33: Trend data for state courts that specifically reported small claims case filings for 1978, 1981 ,
and 1984.

F i l in a s
Percent change 

1978-1981
Percent

1981-
cnange■1984 Percent cnange 

1978-1984'
:ate and court t i t l e

J e
d ic t ion  1978 1981 1984 «'Opu-

la t io n F i l ing s
ropu-
la t io n F i l Inq s

copu­
la t io n F l l i n q

JMPLETE STATE DATA:
Etc lus ive court Ju r isd ic t io n
Alaoama:

D i s t r i c t  Court .............. L 95,928 91 ,550 76,694 21 -51 21 -161 41 -201Alaska:
D i s t r i c t  Court . 7,9481 10,1431 10 ,735 ’ 31 281’ 211 61 ’ 251 35l1Colorado:
County Court . . . ............L 10,294 13,683 16.460 71 331 71 201 M l 601Connecticut:
Superior Court . ............G NC 90,447 73,096 . . 11 -191

D i s t r i c t  o f  Columbia: 
Superior Court ..............G 32,797 24,490 25,323 -61 -251 -11 31 -71 - 2 3 .

F lo r id a :
County Court . . . NC 172,208 163,171 81 -51

Hawaii:
D i s t r i c t  Court . 1,313 3,355 5 ,388 61 1561 61 611 121 3101

Idaho:
D i s t r i c t  Court . 13 ,504 14.217 14,174 51 51 41 0? 101 51

I l l i n o i s :
C ircu it  Court . . 175,454 205,055 217,641 01 171 0? 61 11 241

Iowa:
D i s t r i c t  Court . ............G 72,054 75,258 71,666 -11 41 01 -51 01 - IS

Kansas:
D i s t r i c t  Court . 10,670 14,707 14,229 21 381 21 -31 51 33%

Kentucky:
D i s t r i c t  Court . 27,585 34,550 28,525 11 251 2? -171 31 31

Maine:
D i s t r i c t  Court . 14 ,350 21,053 22,718 21 471 21 81 4% 581

Minnesota:
County Court . . . NC 99,420 90,271 . . „ 21 -91

Missouri:
C i rcu i t  C'jurt . . 17 ,745 15,110 15 ,106 11 371 11 191 3% 631

New Jersey :
Superior Court . 40 ,535 42,012 51,137 11 41 11 221 21 261

North Caro lina : 
D i s t r i c t  Court . ............L 171,612 226,604 194,321 41 321 41 -141 71 131

North Dakcta:
County Court ___ i 5,396 6,446 6,523 11 19? 4? 321 51 58?

Oklanoma:
D i s t r i c t  Court 77,790 NC 85,181 „ mmm „ 131 9%

Pennsylvania: 
Phi lade lphi a 
Municipal Court ..........L 26 ,043 29,328 46,253 01 131 01 -101 0? IS

Rhode Is land :
D i s t r i c t  Court . . 6,802 8 ,383 12,087 01 22? I t 441 I t 78 i

South Dakota:
C i rcu i t  Court . . . , . ,G NC 17,999 19,259 „ 41 71

Vermont:
D i s t r i c t  Court . . 6 ,252 7,978 8,952 41 281 31 121 61 431

Washington:
D i s t r i c t  Court . . 1 21 .456 26,706 NC 91 241

Wisconsin:
C’ r c u i t  Court . . . , , . . .  G NC 173,220 168,563 __ . . IS -31 . . .

Not exc lusive court J u r is d ic t i o n :
C a l i fo rn ia  (STATE TOTAL) 453,662 561,408 512,804 61 241 61 -91 121 131

Just ice  C o u r t ................ L 32,128 35,477 30,225 61 101 61 -151 121 -61
Municipal Court ............L 421,534 526,431 482,579 61 251 61 -8% 121 141



TABLE 33: Trend data for state courts that specifically reported small claims case filings for 1978, 1981,
and 1984. (continued)

Percent change Percent change Percent cnangeF i l in a s 1978-■1981 1981 --1984 1978-■1984
J u r i s - Popu- Popu- Popu-apH rC'J*"t ! 197S lOOl 1284 1 . * 4 . .  • W «• • VII r n  i . . .  • i i i nyj i o uiufi F i l  illus 1 a l iun r i i  ing:.

Indiana: (STATE TOTAL) NC 172,013* 156,705* „ __ 15 -95*Superior Court
and C i rcu it  Court . . . u 29,662* 44,593* 35,042* OI 5051 15 -215* 15 185*Sma'. i Claims Court
•>f Marion County . . . . L NC 49,899 54,380 . . • • 15 95 __

v-ounty C o u r t .................. L 66,011* 77,521* 67,283* 05 175* 15 -135* l i 25*
New Hampshire (STATE TOTAL) 22 ,616 28,246 29,513 55 245 45 45 95 295D i s t r i c t  C o u r t ..............L 22,114 27 ,408 28,993 55 245 45 65 95 315Municipal C o u r t ............L 702 836 520 55 195 45 -385 95 -265
Ohio (STATF TOTAL) 90,615 94,324 93,817 05 45 05 -15 05 45Municipal C o u r t ............L 77.671 80,254 82,155 OS 35 05 25 05 65County Court .............. , . L 12 ,944 14,070 11,662 05 9? 05 -15 05 -105

INCOMPLETE STATE DATA:
Nebraska:

County C o u r t .................. L 10,033 12,561 11,613 15 255 25 -85 35 165New York:
C iv i l  Court o f  NYC . . ,L NC 59,728 52,065 __ __ IS -155 __
D i s t r i c t  Court and
City Court .....................L 44,176 43 ,822 47,837 -15 -15 15 95 Oi 85Oregon:

D i s t r i c t  C o u r t ..............L 43 ,422 54,457 37,548 65 255 15 -315 75 -145
Utah:

C i rcu i t  C o u r t ................ L NC 27,888 31,467 95 135
" “

Tota ls  f o r  29 col ts 1n 25
s tates report ing comparable
data f o r  a l l  three yea rs :  1 ,490 ,699 1 ,762 ,364 1 ,659 ,439 25 185 25 -65 45 115

G « General j u r i s d .  t ion court 
L u Limited ju r i s d ic t i o n  court 
NC = Data are not comparable with o ther years 
- -  = Data element is  not app licab le
‘•Data are incomplete:

Alaska—D is t r i c t  Court—Data do not include 
cases from low volume courts .

Indiana—Superior Court and C i rcu i t  Court, 
County Court—Data do not Include cases 
c la s s i f i e d  as " o t h e r . "

nt



TABLE 34: Trend data for state courts that specifically reported tort case filings for 197B, i981, and 1984.

Cqurts_1ncluded_in th is  t a b le :
T o r  In c lu s io fT ' fn  th is  tab le ,  a court must 

have reported an Id en t i f i a b le  t o r t  case load, 
separate from a l l  o ther c i v i l  cases, 1n a t  l e a s t  
two o f  the three targeted yea rs ,  f i v e  s tates 
reported t o r t  f i l i n g s  f o r  a l l  the courts which 
had ju r i s d ic t i o n  over t o r t s  in those s ta te s .  A 
to ta l  o f  21 statewide cou rts ,  in 17 s ta te s ,  
reported data. Of the 21 cou rts ,  17 were general 
j u r i s d ic t i o n  courts .
Comparison o f  aggregated f i l i n g s  over t ime:

The fo l low ing data are from the 17 courts in 
13 s tates that reported comparable data f o r  a l l  
tnree report ing yea rs . These f igu res  can be 
found on the bottom l i n e  o f  Table 34.

The increase in t o r t  case f i l i n g s  between 
1978-81 was only 21, while the population f o r  
those s ta tes grew 45 during the same time 
period. P’ tween 1981-84 the population grew 
another 41 while t o r t  f i l i n g s  Increased by 71. 
f o r  the e n t i re  period 1978-64 t o t a l  t o r t  f i l i n g s  
increased 95, however, the population a lso  
increased by 85. This is  the one case type, o f  
those studied in th is  sec t ion , where the 
aggregate number o f  cases increased over both 
time periods evaluated. This does not q u a l i fy  as 
a " l i t i g a t i o n  exp los ion" , however, since the 
population Increased a t  approximately the same 
rate  as did the t o r t  f i l i n g s .
Comparison o f  courts whose f i l i n g s  increased o r
decreased during eacn o f the time periods .

The fo l low ing cnart disp lays tne number o f  
courts whose t o r t  f i l i n g s  have increased Dr 
decreased during the two time oer iods :

1978-81 1981I-84
F i l in g s  In c re a s e  

s ig n i f i c a n t l y  more 
than the population: 8 S

Ho s ig n i f ic an t  d i f fe rence  
between the changes 
ir. population and f i l i n g s : 5 c

F i l in g s  increased a t a 
ra te  slower than the 
populat ion : 1 1

F i l in g s  decreased during 
th is  period: S 8

Comparable data were 
not ava i la b le  fo r  
the period: u 2

Although the aggregate f i l i n g s  ’ 'eased 
somewhat over the years studied i r  le 34, the 
above chart Indicates that, t o r t  v i . mgs Increased 
s ig n i f ic a n t ly  in le s s  than hEl~' o f  the courts 
report ing data in th is  tab le . During the period 
i9 8 ’ -64 , only one-tn ird  o f  the courts report ing 
data f . - i  \ s ig n i f ic an t  increase in t o r t  
f i l i n . s —more courts experienced decreases than 
s ig n i f ic an t  increases in so r t  f i l i n g s  during 
1981-84. The chart above d isp lays how a l l  o f  the 
courts which reported data during e i th e r  o f  the 
two periods f i t  in to sp e c i f ic  ca tegor ies . The 
fo l low ing chart l in k s  the f i l i n g  patterns o f

s o e c i f ic  courts across the two time oer iods . to 
te s t  more e x p l i c i t e d ly ,  the various patterns 
Id en t i f i e d  e a r l i e r .
Comparison o f  patterns among the c ou r ts .

The fo l low ing chart expands on tne previous 
chart by l i s t i n g  and ca tego r i r ing  courts by the 
patterns they fo l lowed . These patterns are 
explained ir, the in troduc tion  to th is  section 
( I . e . ,  Pa rt I I ) .  These are the patterns f o r  
those 17 courts that reported comparable dav f o r  
a l l  three yea rs .  The (G) and ’ L ) a f t e r  ead 
court ind icates whether i t  i s  a general or 
l im ited  ju r i s d ic t i o n  cou rt .

1. "Down-up" Pattern
(no cavea ts ) :  Alaska Superio r Court (G)

C a l i f o rn ia  Superio r Court (G) 
F lo r id a  C i r c u i t  Cour* (G)

2 . "Up-up" Pa tte rn :
(change 1n '81 - ‘ 84) 
f i l i n g s  was less 
than '78-'81 Increase
1n f i l i n g s ) :  Hawaii C i r c u i t  Court (G)

Washington Superior Court (G)
3 . “ Up-up" Pattern 

(change in *81 - '84  
population exceeds 
o r  approximates 
change in ‘ 81 - '84
f i l i n g s ) :  Alaska D i s t r i c t  Court (L!

4 . "Down-up" Pattern 
(Change in 18 1 - ’ 84 
population exceeds 
o r approximates 
change in '81 ‘ 84
f i l i n g s ) :  North Dakota D i s t r i c t

Court (G)
5. “ No s ig n i f ic an t  change 

- no s ig n i f ic an t
change" Ohio Court o f  Coranon

Pleas (G)
Maine Super io r Court (G)

6 . "Up-downH
Patte rn : Colorado D i s t r i c t  Court (G)

Hawaii D i s t r i c t  Court (L ) 
Kansas D i s t r i c t  Court (G)
New York Supreme Court 
and County Court (G|

Ohio County Court ( L )
Ohio Municipal Court (L ) 
Tennessee C i r c u i t  Court 
and Chancery Court (G)

7. “No s ig n i f ic an t
chance-down": Icano D i s t r i c t  Court (G)

Of the courts report ing comoarable data fo r  
a l l  three yea rs ,  none experienced s ig r i f i c a n t  
increases during both 1978-31 and 1981-84. Three 
add it iona l courts reported decreases ouring tne 
f i r s t  period but s ig n i f ic an t  increases in the 
1981-84 period. These three cou r ts ,  however, are 
in s tates that a lso  experienced some o f  the



TABLE 34: Trend data for state courts that specifically reported tort case filings for 1978, 1981, and
1984. (continued)

l a rg e s t  increases in population ( i . e . ,  Alaska, 
C a l i f o r n ia ,  and Hawaii) .

The la rg e s t  numerical increase in t o r t  
f i l i n g s  between 1901-84 is  In the C a l i f o rn ia  
Super io r Court ( i . e . ,  an increase o f  over 16,000 
cases ) . This increase , almost s ing le  handedly, 
accounts f o r  the e n t i re  increase in the aggregate 
f igu res between 1981-84. Between the years 
1978-84 however, the Increase 1n the ra te  o f  
f i l i n g s  was 125, but was matched by a 125 
increase in the population.

In ado.'tion to the f a c t  that most states 
which have la rge increases in f i l i n g s  a lso  have 
tho la rg o s t  increases in popu la tion , and 
the re fo re  do not q u a l i fy  as being espec ia l ly  
l i t i g i o u s ,  another e ight courts reported 
decreases 1n f i l i n g s ,  and two other state courts 
reported no s ig n i f ic a n t  change in th e i r  f i l i n g s  
over both periods studied. Although t o r t  f i l i n g s  
do not f i t  the "up-down" pattern as strong ly as 
do other case types , ne ithe r  do they provide any 
evidence o f  an i n : ,'eased propensity o f  the 
American public to sue.



TABLE 34: Trend data for state courts that specifically reported tort case filings for 1976, 1981, and 1984.

F i l inas
Percent change 

1978-1981
Percent cnange 

1981-1984
Percent change 

1978-1984
o ‘ S-

C f »*niirf i^ f  1 e Inn 1978 1991 190/! Popu-
i F i ' ing:

Popu-
in * ;* . .  r n ; . M.

Popu-
•-----*•»• • • • •‘•3*

COMPLETE STATE DATA:
Exclusive court J u r is d ic t i o n :
Kansas— D is t r ic t  Court . .G 
Idaho—D i s t r i c t  Court . . .G

3 ,249
1 ,728 ’

4,517
1,744*

4 ,0 3 3  
1 ,729*

22
52

392
12*

22 -112 
42 -12*

52 242 
102 02*

Not exc lus ive court J u r is d ic t i o n :
Alaska (STATE TOTAL) 1 ,356 ’ 1,428* 1 , 8 8 5 ’ 35 65* 215 315* 255 395*

Superior Court ............ .G 921 886 1 ,305 35 -45 215 475 255 425
D i s t r i c t  C o u r t ............ 435* 552* 580* 35 275* 215 55* 255 335*

Hawaii (STATE TOTAL) 2,032* 2,505* 2,304* 65 235* 65 -85* 125 135*
C i rcu it  Court .............. 1,155* 1,468* 1 ,611* 65 275* 55 105* 125 395*
D i s t r i c t  C o u r t ............ 877 1,037 693 65 185 65 -335 125 -215

Ohio (STATE TOTAL) 39,645 41,603 26,171 05 55 05 -135 05 -95
Court o f  Common Pleas G 21,587 21,906 22 ,149 05 15 05 15 05 35
County Court ................ .L 127 705 519 05 4555 OS -265 05 3095
Municipal Court ......... 17,931 18,992 13 ,503 05 65 05 -295 05 -256

INCOMPLETE STATE DATA: 
C a l i f o rn ia :

Superior Court ............ 86 ,729 80,970 97 ,068 65 -76 65 205 125 125
Colorado:

D i s t r i c t  Court and 
'enver Superior
.o u r t  ..............................

- r io a :
3,481 5,089 4 ,1 99 75 465 75 -175 145 215

C i rcu i t  C o u r t ..............
Maine:

21,761* 21,063* 26,8151 125 -35* 85 275* 205 235*
Superior Court ............

Maryland:
.G 1,803 1,914 2 ,0 83 25 65

35*
25 95 45 165

C i rcu it  Court .............. 7,902* 8.125* NC 15 — — — —
Montana:

D i s t r i c t  Court . . . . . . .G NC 1,465 1 ,519 — — 45 46 — —
New York:

Supreme Court and
County Court .............. 35,684 39,234 37 ,847 -15 105 15 -45 05 6%

Nortr. Dakota:
D i s t r i c t  Court ............ ,G 732 516 550 15 -305 45 76 55 -25*

Tennessee:
C i rcu it  Ccurt, Chancery 
Court (Law and Equity
Court in 1978 and
1981) .............................. 10,457 12,046 11 ,775 35 155 25 -25 66 12%

Texas:
D i s t r i c t  Court ............ G NC 28,698 34 ,224 — — 85 195 — —

Utah:
C i s t r i c t  Court ............ 872 775 NC 115 -115 — — — —

Washington:
Superior Court ............ 6 ,882 7,919 8 ,9 97 95 165 35 146 125 31 *

Tota ls  f o r  17 courts in la  
s ta tes  report ing comparable
cata f o r  a l l  tnree years 215,539 220,556 235 ,456 42 22 42 72 32 92

(j -  General ju r i s d ic t io n  court 
L = Limited ju - i s d ic t i o n  court 
NC = Data are not comparable with o ther years 
—  = 9ata elements are inapp licab le
’ Data are incomplete:

A laska—D is t r i c t  Court—Data do not include 
low volume courts .

F Io r i c a—-C ircu it  Court- t'ata do not include 
p ro fess iona l t o r t  case;,

Hawaii—C i rcu it  Court—Some t o r t  cases are 
included in t r an s fe r s .

Idaho— D i s t r i c t  Court— Some to r t s  are 
included 1n the unc la s s i f ie d  category. 

Maryland—C ircu i t  Court—Data do not incluoe 
"unreported cases ."



TABLE 35: Treno data for state courts that specifically reported contract case filings t c 1978, 1981, and
1984.

Courts included in th is  t a b le :
For inc lusion in tn is  tab le ,  a court must 

have reported an id e n t i f i a b le  con tract caseload, 
separate from a l l  o ther c i v i l  cases, in a t  leas t 
two o f  the three targeted years . Two o f  the 
s ta te s  reported contract f i l i n g s  f o r  a l l  the 
courts  which had Ju r isd ic t io n  over contract cases 
in  those s tates . A to ta l  o f  15 statewide 
cou r t s ,  in  13 s ta te s ,  reported data. Of the 15 
cou r t s ,  11 were general ju r i s d ic t i o n  cou rts .
Comparison o f  aggregated f i l i n g s  over time:

The fo l lowing data are from tne 11 courts in 
10 s tates that reported comparable data f o r  a l l  
three reporting years . These f igu res  can be 
found on the bottom l in e  o f  Table 35.

The increase in contract case f i l i n g s  between 
1978-81 was 145, while the population f o r  those 
s ta te s  grew 55 during the same period. Between 
1981 -84 , the population grew another 45 , however, 
new contract f i l i n g s  decreased by 155— a c lea r  
reve rsa l in the e a r l i e r  trend o f  caseload 
expansion. For the e n t i re  period 1978-84, tota l 
con trac t f i l i n g s  decreased 45 while the 
population increased 95. These aggregate data 
support the "up-down” pattern f o r  contract 
f i l i n g s .
Comparisor o f  courts whose f i l i n g s  increased or 
decreased during each o f the time periods.

The fr ! low ing cnart d isp lays the number o f 
c ou rts  whose contract f i l i n g s  have increased or 
decreased during the two time periods :
__________________________________ 1978-81 1981-84
F i l i n g s  Increased 

s ig n i f ic a n t l y  more
than the population : 7 2

No s ig n i f ic a n t  d i f fe rence 
between change in
population and f i l i n g s :  1 1

F i l in g s  increased a t  a 
ra te  slower than the 
populat ion :

F i l i n g s  decreased during 
t h i s  period:

Comparable data were 
not ava i lab le  f o r  
the period:

2

10

increases in f i l i n g s ,  wnile th is  trend reversed 
I t s e l f  during the period 1981-84 when most courts 
experienced decreases in th e i r  f i l i n g s  o f 
con tract  cases. The F lo r id a  C i rcu it  Court and 
the Texas D i s t r i c t  Court were the two courts that 
experienced s ig n l fc an t  Increases 1n th e i r  case 
f i l i n g s ,  y e t  they a lso  recorded tne la rgest 
increases In population f o r  those courts that 
reported data during 1981-84. The chart above 
d isp lays how a l l  o f  the courts which reported 
data during e i th e r  o f  tne two periods f i t  into 
s p e d f i c  ca tego r ies . The fo l low ing chart l inks 
the f i . i n g  patterns o f  sp ec i f ic  courts across the 
two time periods to t e s t ,  more s p e c i f i c a l l y ,  the 
various patterns id en t i f i e d  e a r l i e r .
Comparison o f  patterns among the cou rts .

The fo l low ing chart expands on trie previous 
.one by l i s t i n g  and categor iz ing courts by the 
patterns they fo l lowed. These patterns "are 
explained in the in troduction to th is  section 
( i . e . ,  P a r t  I I ) .  These are the patterns fo r  
those 11 courts tha t reported comparable data fo r  
a l l  three yea rs .  The (G) o r  (L ) a f t e r  each court 
In d ic a t f ,  whether i t  is  a general o r  limited 
J u r is d ic t io n  cou rt :

1. "L'p-up” Pattern
(no cavea ts ) : F lo r id a  C i rcu it  Court (G)

2. "Up-up” Pattern 
(change in '81 - '84  
popu1 a ti o: exceeds 
o r  approxin ’ tes 
change in 'd l - ' 0 4
f i l i n g s ) :  Hawaii C i rcu i t  Court (S)

Hawaii D i s t r i c t  Court (L)
3 . "Up-down" Pa tte rn :

Colorado D i s t r i c t  Court (G) 
Maine Superior Court (G) 
North Dakota D i ' t r i c t  
Court (G)

Ohio County Court (L)
Ohio Municipal Cnurt (L) 
Tennessee C i rcu i t  Court 
and Chancery Court (G)

4. "Down-down" Pa tte rn :
Arkansas Court o f  Common 
Pleas (L )

Washington Superior Court (G)

Once again, the "up-down" pattern 
m a te r ia l i z e s .  Most o f  the courts studied during 
the 1978-81 period experienced s ig n i f ic an t

The F lo r id a  C i rcu i t  Court is  the only court 
that can la y  claim to a la rge  increase in 
con trac t f i l i n g s .  Courts in 8 o ther states 
fo l lowed the down trend a f t e r  1981.



TABLE 35 : Trend data f o r  s ta te  courts  that s p e c i f i c a l l y  reported contract case f i l i n g s  fo r  1978. 1981, and>984.

Percent cnange Percent cnange Percent cnangeF l l ln q s 1978-•1981 1981-•1984 1978-1984
ou r is - ropu- ropu- ropu-S ta te  and court t i t l e  d ict ion 1978 1981 1984 la t i o n F i l in a s la t io n F111nos la t lo n F i l in a s

COMPLETE STATE DATA:
Exc lusive ~ourt J u r is d ic t io n :
Kansas:

O is t r i '  t  C o u r t ..............G NC 39,175 41,982 — — 25 75 — —
Not exc lus ive  court Ju r i s d ic t i o n :
Hawaii (STATE TOTAL) 9,175^ 13,4601 14,0551 65 475’' 65 451 125 5351C i rcu i t  C o u r t ................ G 1,4341 2,0471 2,1311 65 4351 65 451 125 49 J 1

D i s t r i c t  C o u r t ..............L 7,741 11,413 11,924 65 475 65 45 125 545
INCOMPLETE STATE DATA:

Arkansas:
Court , Common Pleas L 3771 300 102 25 -2051 25 -665 55 -7351

Coloradf
O ls t r ic *  C o u r t ..............G 14,147 22,395 15,270 75 585 75 -325 145 85

F lo r id a :
C i rcu i t  C o u r t ................ G 27,005 29,677 38,650 125 105 85 305 205 435

Ma
„  .peri o r C o u r t ..............G 1,318 1,456 1,103 25 105 25 -245 45 165

Maryland:
C i r c u i t  C o u r t ................ G NC 6,5761 5 ,496 ’' — — 25 -1651 . . __

Montana:
D i s t r i c t  Court ..............G NC 5,860 4 ,420 — — 45 -255 . . —

North Dakota:
D i s t r i c t  C o u r t ..............G 3,095 4,412 4,062 15 435 4-. -85 55 315

Ohio:
Municipal Court ............L 171 ,166 ’ 187,6571 149,33c.’ 05 105< 05 . -2051 05 -1351
County Court ...................L 3 ,6 4 8 ’ 7,7491 5,7401 05 1’ 251 05 -265 ’ 05 575’'

Tennessee:
C i r c u i t  Court, and
Chancery C o u r t ............G 7 ,327 8,830 7,582 35 215 25 -145 65 35

Texas:
D i s t r i c t  C o u r t ..............G NC 38,902 51,152 — — 85 315 — —

Washington:
Superior C o u r t ..............G 21,679 18,748 13,891 95 -145 35 -265 125 -365

T o ta ls  f o r  1) courts in 10
s ta te s  report ing comparable
data f o r  a l l  th ree .years 258,937 294,634 249,787 c a•am 145 45 -155 95 -45

S = General ju r i s d ic t io n  court 
L = Limited ju r i s d ic t io n  court 
NC * Data are not comparable with o ther yea rs . 
- -  = Data elements are in app licab le .
’ Data are incomplete:

Arxansas—Court o f Common P leas—One county 
reported no data in 1978.

Hawaii— C i rcu i t  Court—Some cases are 
Included In t ra n s fe r s .

Ma-yland—C ircu it  Court—Data do not include 
some "^ re p o r te d  cases .'1

Ohio—Hui, 1 pal Court and County Court—Some 
contract cases are Included in 
miscellaneous c i v i l  cases.



TABLE 36: Trend data for state courts that specifically reported triable felony case filings for 1978,
1981, and 1984.

Courts Included in th is t a b le :
For inc lusion in tn is  tab le ,  a court must 

have reported an Id e n t i f i a b le  t r i a b le  fe lony 
case load, separate from a l l  o ther crim ina l cases, 
In a t  le a s t  two o f the three targeted yea rs . A 
to t a l  o f  28 statewide courts 1n 28 states 
reported data. A11 o f  these courts are general 
ju r i s d i c t i o n  courts .
Comparison o f  aggregated f i l i n g s  over time:

Tne fo l low ing oata are from the 24 courts in 
24 states that reported comparable data f o r  a l l  
th ree report ing yea rs . These f igu re s  can be 
found on the bottom l in e  o f  Table 36.

The increase in t r ia b le  fe lony  cases between 
1976-81 was 285, while the population f o r  the 
s ta te s  report ing these data increased by 35. 
Between 1981-84, the population continued to grow 
another 3%, and new t r i a b le  fe lony  f i l i n g s  
Increased by 75. The pattern fo r  these aggregate 
f i l i n g s  evidence a considerable slowing o f  the 
f i l i n g  pattern during 1981-84. In f a c t ,  during 
the 1981-84 period , t r i a b le  fe lony case f i l i n g s  
did not in c reas ' a t a rate s ig n i f ic a n t l y  greate r 
than the rate  a t  which the population increased.
Comparison o f  cou>ts whose f i l i n g s  increased or 
decreased during *ach o f the time per icas .

Tne fo l low ing chart d isp lays tne number of 
courts whose t r i a b le  fe lony f i l i n g s  have 
increased or decreased during the two time 
pe r iods :
__________________________________ 1978-81 1981-84
F i l in g s  increased 

s ig n i f ic a n t l y  more
than the population : 22 8

Lo s ig n i f ic a n t  d i f fe rence 
between the changes
in  popu la t i 'n  and f i l i n g s :  0 6

F i l in g s  did not increase 
measu rab ly  during
th is  period : 0 1

F i l in g s  increased at a 
ra te  slower than the
popu la t ion : 0 2

F i l in g s  decreased during
th is  period : 2 11

Comparaole data were 
riot a va i la b le  f o r
the period : 4 0

Approximately th ree - fcu rths  o f  those courts 
report ing " ile fe lony f i l i n g s  between 1978-81
experienced .m if ican t increases in th e i r
case laaas. in is tendency f o r  increased f i l i n g s ,  
however, was g reat ly  ciminisheri during 1981 -8<i 
when almost twice as many courts reported 
decreases in th e i r  fe lony f i l i n g s  as courts who 
reported f i l i n g  increases s ig n i f i c a n t l y  greate r 
than population increases, th is  observation is 
more c le a r l y  i l lu s t r a t e d  in the fo l low ing chart .

The chart above d isp lays how a l l  o f  the 
courts  whicn reported data during e i th e r  o f  the

two periods f i t  in to  sp e c i f i c  categor ies . The 
fo l low ing chart  l in k s  the f i l i n g  patterns o f  
sp e c i f ic  courts ccross the two time periods to 
t e s t ,  more s p e c i f i c a l l y ,  the various patterns 
id en t l f i e d  e a r l i e r .
Comparison o f  patterns among the cou r ts .

The fo l low ing  chart  expands on tn ep rev iou s  
one oy l i s t i n g  and categor iz ing  courts by the 
patterns they fo l low . These patterns are 
expla ined in the in t roduc t ion  to th i r  section 
( i . e . ,  Pa rt I I ) .  These are the patterns f o r  
those 24 courts in 24 s ta tes that reported 
comparable data f o r  a l l  three yea rs .

V,

5.

"Up-up“ Pattern 
(no cavea ts ) : Alaska Superior Court 

D i s t r i c t  o f  Columbia Superior 
Court

New Jersey Superior Court
2. "Down-up” Pattern

(no cavea ts ) :  Minnesota D i s t r i c t  Court
3. "Up-up" Pa tte rn :

(change in *81 - ‘ 84 
f i l i n g s  was le ss  
than ' 7 8 - 181 in ­
crease in f i l i n g s ) :

Arkansas C i rcu i t  Court 
Hawaii C i rcu it  Court 
I l l i n o i s  C i rcu it  Court 
New York Supreme Court 
and County Court

4 . "Up-up" Pattern 
(change in '81- '84 
population exceeds 
o r  approximates 
change in '81 - '84
f i l i n g s ) :

"Up-down"
Patte rn :

Arizona Superior Court 
C a l i f o rn ia  Superior Court 
Colorado D i s t r i c t  Court 
Idaho D i s t r i c t  Court 
North Dakota D i s t r i c t  Court 
V irg in ia  C i rcu it  Court 
Washington Superior Court

Georgia Superior Court 
Kansas D i s t r i c t  Court 
Maine Superior Court 
North Caro lina Superior 
Court

Ohio Court o f  Common P leas 
Oregon C i rcu i t  Court 
Rhode Is land Superior Court 
Wyoming D i s t r i c t  Court

"Down-dowr" Patte rn :
Wisconsin C i rcu i t  Caurt

Of the 24 statewide courts report ing data in 
Table 36 , only fou r experienced increases in 
f i l i n g s  that continued to increase s ig n i f i c a n t l y  
more than the population. The number o f  t - iab le  
fe lony f i l i n g s  aecreasad during the period 
1981-84 in nine o f  the statewide courts reported



TABLE 36: Trend data for state courts that specifically reported triable felony case filings for 1978, 1981,
and 1984. (continued)

in th is  tab le . As 1s the case with t o r t s ,  i t  
appears as though the ra te  o f  Increases in fe lony 
f i l i n g s  has decreased. A dd it iona l ly ,  downward 
trends were experienced in a la rge  number o f 
statewide courts . This trend in fe lony cases,

may be a function o f  changes in a va r ie ty  o f  
va r iab le s  ranging from: the actual crime ra te ,  
the rate  o f  reported crime, the po l ice  clearance 
ra te ,  s ta te  criminal law, and prosecuting ra te s .



TABLE 36: Trend data for state courts that specifically reported triable felony case filings for 1978, 1981.
and 1984.

r 1 1 i...• • i
Percent change1 i aai1 J/o-1JUI

Percent change 
158'-1384

Percent change 1 976-196*
State and court t i t l e 1978 198) 1984

Popu­
la t i o n F i l in q s

Popu­
la t io n F i l iu g s

Popu­
la t io n F i l in q s

Alaska:
Superio r Court .......................

Arizona:
Superior Court .......................

Arkansas:
C i rcu it  Court .........................

C a l i f o rn ia :
Superior Court .......................

Colorado:
D i s t r i c t  Court .......................

778 
10,3901 
8,9970 

5 5 ,369J 
10,604

1.194
14,357i
14,5650
64,9930
13,868

1.846
15,3601
17.993J
74,4120
14,783

35
115
25
65
75

535 
3851 
6250 
1750 
315

215
95
25
65
75

555
751

2350
1450
75

251
215
55

125
145

1375 
4851 

1OO50 
3450 
395

D i s t r i c t  o f  Columbia:
Superior Court ....................... 3 ,415 4,283 6,035 -65 255 -15 415 -75 775Georgia:
Superior Court ....................... 26,293 37,338 33,725 55 425 55 -105 105 285Hawaii:
C i rcu i t  C o u r t ......................... 1 ,7291 2,2911 2,6551 65 3351 65 16%i 125 5451Idaho:
C i s t r i c t  Court ....................... 2 .845 3,302 3,649 55 165 45 111 10V. 285

I l l i n o i s :
C i rcu i t  C o u r t ......................... 34,2600 41,7950 46,1070 05 2250 05 1050 15 35X0

Iowa:
D i s t r i c t  Court ....................... NC 8,1660 7,6580 05 -650

Kansas:
D i s t r i c t  Court ....................... io . :c j 12,121 11,397 25 185 25 -65 55 115

Maine:
Superior Court ....................... 2.790J 3 ,281J 3,1890 25 1850 25 -350 45 14X0

Minnesota:
D i s t r i c t  Court ....................... 10 ,678 10.155 12,162 Oar4mtO -55 25 205 45 145

New Hampshire:
Superior Court ....................... NC 3,652 3,813 — — 45 45 — —

New Jersey :
Suoe rio r  Court ....................... 24,311 29,101 37,135 15 205 15 285 25 535

New York:
Supreme Court-County 

Court ....................................... 31,5060 41 ,5870 49 ,191J -15 3250' 15 1850 05 5650
North Caro lina :

Superior Court ....................... 30 .576 42,792 42,160 45 405 45 • 1 * 75 385
North Dakota:

D i s t r i c t  Court ....................... 916 1,233 1,284 15 355 45 45 55 405
Ohio:

Court o f  Cornnon Pleas . . . . 31 ,575 41,076 37,073 05 305 05 -105 05 175

Oregon:
C i rcu i t  Court ......................... 16.097 20,198 19,913 65 255 15 -15 75

«

245
Rhode Is land :

Superior Court ....................... 2 ,396 4 ,576 4,232 05 915 15 -85 15 775
South Dakota:

C i rcu it  Court ......................... NC 2,654 2,606 35 -25
Texas:

D i s t r i c t  Court ....................... NC 32,872 87,249 — — 85 55 — —

V irg in ia :
C i rcu i t  Court ......................... 25 ,554 40,444 42,642 35 285 45 55 1 J 455

Washington:
Superior Court ....................... 11 ,168 15,442 15,432 95 385 35 05 125 285

Wisconsin:
C i rcu i t  Court .......................... 15,8350 14,6010 13,6070 25 -850 15 -750 35 -1450

Wyoming:
D i s t r i c t  Court ....................... 1 ,404 1,772 1,462 145 265 45 -175 IDS 45



TABLE 36: Trend data for state courts that specifically reported triable felony case filings for 1978, i981,
and 1984, (continued)

F i l ing s
State and court t i t l e 1978 1981 1984
Tota ls  f o r  24 courts in
24 states report ing comparable
data fo r  a l l  three years 373 ,609 476,361

Percent change 
1978-1981

Percent cnange 
1981-1984

ropu- ropu-
la t io n  F i l in g s  la t io n  F i l in g s

507,444 35 285 35

Percent change 
1978-1984 

Popu­
la t i o n  F i l in g s

365

Note: All o f  the courts l i s t e d  aLove are general 
ju r i s d ic t i o n  courts .

NC * Data are not comparable with o ther yea rs .
— = Data element is  not app l icab le .
iQata are incomplete:

Arizona—Some fe lo n ie s  are included in an 
unc la ss i f ied  category.

Hawaii—Felony f igu res do r.ot include reopened 
p r io r  cases included 1n the unc la ss i f ied  
c i v i l  category.

^Explanation o f  data included in the category : 
Arkansas—Felony f igures include DWI/DUI 

cases.

C a l i f o rn ia—Felony f igu res include OWI/DUI 
cases.

I l l i n o i s —Felony caseload data include 
pre lim inary hearings from courts 
"downstate. “

Iowa—Felony cases include th i rd  o ffense 
DWI/DUI cases in 1981 and 1984.

Maine—Felony f igu res  include c lasses A. 8 , 
and C.

New York— Felony f igu re s  include DWI/DUI 
cases.

Wisconsin—Felony f igu res include l im ited  
fe lony cases.
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rc Study r e v e a ls  no 
l i t i g a t i o n  e x p lo s io n  

pO i n  s ta te  courts

WILLIAMSBURG, VA— "Careful  examination o f  c u r r e n t  a v a i l a b l e  t r i a l  co urt£
3  data r e l a t i n g  t o r t ,  c o n t r a c t ,  real  property r i g h t s  and small claims

yQ

g  cases, from a r e p r e s e n t a t iv e  group o f  s t a t e  c o u r t s ,  prov id es no evidence 

(C
to  support th e  e x is te n c e  o f  a n a t io n a l  ' l i g i t a t i o n  e x p l o s i o n '  i n  s t a t e  

t r i a l  courts  during the 1981-84 t ime p e r i o d , "  according to  Or. Robert 

Roper, d i r e c t o r  o f  the Court S t a t i s t i c s  and Info rm a t io n  Management (CSIM) 

p r o j e c t  o f  the National Center f o r  Sta te  Courts

Twenty s t a t e s ,  which include 29 l i m i t e d  and general j u r i s d i c t i o n  

statewide c o urt  systems, reported r e l i a b l e  and comparable t o r t ,  c o n t r a c t ,  

and real prope rty  r i g h t s  s t a t i s t i c s  on the number o f  l a w s u i t s  f i l e d  f o r  

the years 1978, 1981, and 1984. The data revealed a 14 percent  increase 

i n  f i l i n g s  f o r  1978*81, and a 4 percent decrease in  1981-84.

Small claims s u i t s  might  best  measure the i n c l i n a t i o n  o f  Americans to 

sue because o f  easy a c c e s s i b i l i t y ,  r e l a t i v e l y  in expensiv e  c o s t ,  and 

prospects f o r  a quick r e s o l u t i o n .  Twenty-nine l i m i t e d  and general 

j u r i s d i c t i o n  statewide c o urt  systems in  25 s ta te s  were chosen f o r  

a n alys is  due to t h e i r  r e l i a b l e  and comparable small c la ims s t a t i s t i c s .  

Small c laims f i l i n g s  increased 18 percent in  1978-81, b u t  decreased 6 

percent in  1981-84.
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NATIONAL CENTER FOR STATE COURTS AUD ONE

In the area o f  t o r t s  a lo ne,  which i s  a subset o f  c i v i l  f i l i n g s ,  to ta l  

f i l i n g s  increased s l i g h t l y  i n  both the 1978-31 and the 1981-84 periods. 

However, a l l  o f  the three states t h a t  reported s i g n i f i c a n t  increases 

during 1981-84 also reported the la r g e s t  increases in  popula tion  (Alaska, 

C a l i f o r n i a ,  and Hawaii ).  During 1981-84, t o r *  f i l i n g s  increased 7 

percent w hi le  population increased 4 percent. For the e n t i r e  period 

1978-84, t o t a l  t o r t  f i l i n g s  increased 9 percent,  b u t  the popula tion  also 

increased by 8 percent.

The data provide a basis f o r  the f o l lo w in g  observat ions:

o An upward trend i n  l i t i g a t i o n  in  any one period i s  not
n e c e s sa r i ly  a t t r i b u t a b l e  to an increase in  the tendency o f  
the average American to  sue, but may in d ic a t e  a simple 
increase in  the number o f  average Americans.

o There may have been s i g n i f i c a n t  increases in  c i v i l  f i l i n g s
which peaked around 1981; however, c i v i l  f i l i n g s  (def in ed as 
t o r t ,  contract  and real  property r i g h t  cases) decreased 
s l i g h t l y  during the 1981-84 period.  In f a c t ,  i n  s ta te  courts 
t h a t  reported data f o r  the 1981-84 time periods,  there were 
decreases in  the t o t a l  number o f  c i v i l  f i l i n g s .

According to  Dr. Roper, several  reasons could account f o r  the 

downward trend in  l i t i g a t i o n .  Insurance companies and attorneys may 

in c re a s in g ly  f i n d  i t  in  t h e i r  i n t e r e s t  to  s e t t l e  c o n f l i c t s  before the 

cases ever reach the courts.  Also,  people may he deterred from f i l i n g  

s u i t s  at  a l l  because o f  widespread reports about the cost  o f  l i t i g a t i o n ,  

and the prospect o f  c i v i l  s u i t s  ta k in g  years before d i s p o s i t i o n .



NATIONAL CENTER FOR STATE COURTS ADD TWO

The o fte n  c i t e d  l i t . g a t i o n  explosion thus appears to  be exaggerated 

with respect to  the t o t a l  number o f  c i v i l  f i l i n g s  during the period o f  

1981-84. The source o f  the p e r c e p t io n ' t h a t  there i s  a l i t i g a t i o n  

explosion may be founded in  a changing mix o f  c i v i l  cases, increased 

complexity o f  the cases being f i l e d ,  and widespread media reports o f  

enormous awards in  r e l a t i v e l y  few c i v i l  cases.

Complete supporting data w i l l  be a v a i la b l e  l a t e r  t h i s  spr ing from the

Wil l iamsburg-based National Center f o r  State Courts,  i n  a volume e n t i t l e d

"State Court Caseload S t a t i s t i c s ,  1984."

★ *  ★ ★ *

Published annually  since 1975 (with  the exception o f  1982 and 1983) 

the state  court caseload s t a t i s t i c s  ser ies was developed by the Center's 

CSIM p r o je c t  i n  cooperation w ith  the Conference o f  Stc.te Court 

A dm in is trators.  Work cn the 1984 volume was completely funded oy the 

National Center f o r  State Courts;  however, previous work on t h i s  p r o je c t  

was funded by the Bureau o f  J u s t ic e  S t a t i s t i c s .  These reports are 

designed to c o l l e c t ,  compile,  analyze,  and disseminate comparable state  

court  caseload s t a t i s t i c s ;  they are based on data provided by the s ta te  

c ourt  a d m in is t r a t o r s ' o f f i c e s  and the o f f i c e s  o f  the s t a t e  a p p e l la te  

court c le rk s .  The ser ies presents a methodology f o r  r e p o r t in g  caseload 

s t a t i s t i c s ,  nationwide current  caseloads, as well  as trends useful  in  

futu re  court  planning.

-MORE-



NATIONAL CENTER FOR STATE COURTS ADD THREE

The National Center 's  basic mission i s  to help courts  b e t t e r  serve 

both l i t i g a n t s  and the general p u b l ic .  Courts a t  a l l  l e v e l s  are involv ed 

in  one or  more o f  the Center 's  p r o j e c t s ,  which range from research aimed 

at reducing delay in  the l i t i g a t i o n  process to work conducted by the 

Center's regional o f f i c e s  on such subjects  as automation o f  court  

operations and personnel a d m in is t r a t i o n .  Emphasis i s  given to the 

t r a i n i n g  o f  c o urt  managers and pres id in g judges through the National 

Center's I n s t i t u t e  f o r  Court Management. In a d d i t i o n ,  the National 

Center serves as a clearinghouse f o r  in form a t io n  on s t a t e  courts.

Besides i t s  headquarters i n  Wil l iamsburg,  the Center m a in ta ins  o f f i c e s  in  

North Andover, Mass.,  San Francisco, Denver, A r l i n g t o n ,  Va. ,  and 

Washington, D.C.
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Part II. Trends

Questions about t h t  " l i t i g a t i o n  exp los ion" in 
the s ta te  t r i a l  c ou rts  a re  among those most 
frequently  received by CSIM P r o je c t  s t a f f .  P a r t  
I I  o f  th is  1984 Annual Report i s  a p re l im inary  
e f f o r t  to shed some l i g h t  on the quest ion , " Is  
there a ' l i t i g a t i o n  exp lo s ion ' in  the s ta te  t r i a l  
courts?"
Dates chosen fo r  trend data .

The years 1981 and 1984 were chosen as two o f  
the data points f o r  these tab le s  because the 
State T r ia l  Court J u r i s d ic t i o n  Guide f o r  
S t a t i s t i c a l  Reporting was f i r s t  a p p l i e d t o  the 
1981 t r i a l  court data , and the 1984 data i s  the 
most recent a v a i la b le ,  oince those two years 
represent a th ree -yea r i n t e r v a l ,  an e a r l i e r  
th ree -yea r in te rva l was needed to  b r ing balance 
to the trend l i n e .  T he re fo re , the f i r s t  po in t  
chosen was 19/8.
Case types selected f o r  an a ly s is .

When ta lk ing o f  a " l i t i g a t i o n  e xp lo s io n ,"  
most people re ference an increased p ropens ity , in 
the mindset o f  in d iv id u a ls ,  to sue f o r  damages 
and pun it ive awards. Some o f  the CSIM case types 
that address th is  issue are t o r t ,  c on t ra c t ,  and 
rea l property r igh ts  cases . In a dd i t io n ,  small 
c laims procedures are e a s i l y  access ib le ,  
r e l a t i v e l y  inexpensive to f i l e  in and work 
w ith in , and provide a comparative ly speedier 
d ispos i t ion  o f  ju s t i c e ,  and th e re fo r e ,  a re  a more 
in te re s t ing  measure o f  the pu b l ic 's  propensity to 
l i t i g a t e .

A dd i t iona l ly ,  these case categor ies  were 
chosen because they have, ove r the y e a rs ,  been 
reported separa te ly , by many c ou r t s ,  without 
having any other minor case types included 1n 
t h e i r  t o t a l s .  The same i s  not t rue  o f  o th e r  case 
c a tego r ies , sucn as domestic r e l a t i o n s ,  where 
subcategories are o ften  reporced with ju v e n i le  
cases, miscellaneous, o r  specia l c i v i l  
proceedings.

Criminal cases do no t r e f l e c t  on the 
" l i t i g a t i o n  explosion" as i t  i s  de fined above, 
however, fe lon ies  are included in these trend 
data to provide a more complete p ic tu re  o f  the 
cou rts ' workloads over time.

The f i r s t  tab le p resents the general p ic tu re  
by d1sd I aying data f o r  tne combined category o f  
t o r t ,  con trac t , and re a l  property r ig h t s  cases. 
This tab le  is  fo l 1 owed by a tab le  f o r  small 
c la ims. The f in a l  two c i v i l  tab les  breah down 
the general tab le  in to  one f o r  t o r t ,  and one f o r  
contract cases. There were in s u f f i c i e n t  data, 
over the seven yea r pe r iod  to  j u s t i f y  compilation 
o f  a tab le  f o r  rea l p roperty  r ig h ts  cases . The 
f in a l  tab le  evaluates trend data f o r  fe lony  cases.
Population as an in d ic a to r  o f  case load changes.

E a r l i e r  volume., in t . i i s  Annual Report se r ies  
have documented that the s ing le  best p re d ic to r  o f  
c i v i l  f i l i n g s  in s ta te  cou rts  1s the t o t a l  s ta te  
population. Total popu la t ion exa la ined over 90% 
o f  the variance in c lv v l  f i l i n g s  among the s ta te  
cou rts .  Therefore , the percentage Increase in 
s ta te  population has been incluaed <n these 
tab les  fo r  a l l  three time ne r iods— 1978-1981, 
1981-1934, and 1978-1984 i i  o rder to  exp la in ,  a t

the outset , what kind o f  case f i l i n g  increases 
might be an t ic ip a ted  as a r e s u l t  o f  changes in 
the state  oopu la t ion s .

At th is  p o in t ,  i t  i s  not po ss ib le  to 
accurate ly p re d ic t  what percentage increase in 
f i l i n g s  one would exper t  f o r  every percent 
increase in the popu la t ion . The re fo re , f o r  
purposes o f  t h i s  Report , a rough one to one 
re la t ion sh ip  has been assumed, i . e . ,  f o r  every 
percent Increase in  popu la t ion , a one percent 
increase in f i l i n g '  would be expected.
Courts included in  the tab les

Some s ta te  c ou r t s  do not appear in these 
tab les f o r  a v a r i e t y  o f  reasons : they do not 
report statewide data a t  a l l ,  they do not provide 
s u f f i c i e n t  d e t a i l  to  id e n t i fy  the case types 
reported in these t a b le s ,  they have changed 
reporting c a te g o r ie s  over time, and f i n a l l y ,  the 
ju r i s d ic t io n  and o rg an iza t ion  o f  some courts  have 
changed so d ram a t ic a l ly  between 1978-84 that 
th e i r  data were no t  comparable. The re fo re , the 
courts disp layed on the fo l low ing  tab les  do not 
Include complete nationwide data ; however, they 
are rep resen ta t ive  u f  general ju r i s d i c t i o n  courts 
in this country , and a re adequate f o r  addressing 
the Issue o f  whether there i s  a l i t i g a t i o n  
exp losion . For example, Table 33 , on small 
c laims, has statew ide data from 33 s ta te s  from 
across a l l  geographica l reg ions , and from la rge  
and small s t a te s .  Although Tables 32 and 34-36 
do not have as much complete s ta te  data as does 
Table 33, the data are more o f ten  than not from 
general j u r i s i d i c t l o n  c ou r t s .  Since these are 
the courts most l i k e l y  to hear the se r ious cases , 
these courts complement the small claims data 
found in Table 33 .
Smmary s t a t i s t i c s  presented on the facesneets .

Three sumnary measures. Each o f  Tables 32-36 
d isp lay the number o f  f i l i n g s  f o r  the years 1978, 
1981 and 1984, and th< percent changes in  to ta l  
s ta te  populations and f i l i n g s  f o r  each o f  the 
three time pe r iods 197,1-81, 1981-64 and 1976-84. 
The accompanying fa c e s le e t  f o r  each tab le  
summarises the data presented in each tao le  using 
the fo l lowing th re e  measures: ( 1 )  the aggregate
data contained in  the t ab le  f o r  those courts  that 
reported complete data f o r  each o f  the three 
y ea rs ;  (2 )  a summary d e sc r io t lo n  o f  how many 
courts experienced increaseo o r  decreased f i l i n g s  
f o r  the two pe r iods  1978-.1981 and 1981-1984; and 
(3 )  a chart which i d e n t i f i e s  pa tte rns o f  change, 
and s p e c i f i c a l l y  l i s t s  tho courts  w ithin escn 
pattern .

Patterns across time, the "up-up1 and 
"up-nown" patte rns" There are two basic pa tte rns 
that can be used to  t e s t  c rude ly  whether there 
continues to be a " l i t i g a t i o n  e xp lo s ion ."  The 
f i r s t  group rep resen ts  those courts whose f i l i n g s  
increased during the 1978-91 pe r iod , and 
continued to r i s e  during the 1981-84 period 
( i . e . ,  and "up-up" p a t t e rn ) .  This "up-up" 
pattern a lone , however, does not represent prima 
fa c ie  evidence o f  a " l i t i g a t i o n  exp lo s ion . '1 This 
"up-up" category must be separated in to  three 
components: ( 3 - a /  c ou r ts  whose jpwara increases
in bntb time pe r iod s  were a t  approximately the 
same rate o f  in c rease  ana whose increases 
s ig n i f ic a n t ly  exceeded the ra te  o f  increases in



the to ta l population; ( 3 - b ) courts  whose f i l i n g s  
increased, during 1981 -84 , a t  a ra te  
s ig n i f ic a n t ly  less than the ra te  they were 
increasing at during 19 78 -31—which ind icates a 
slowing o f  any upward t rend  that might have 
occured during e a r l i e r  y e a r s ;  and (2 - c )  courts 
whose f i l i n g s  increased s i g n i f i c a n t l y  during the 
period 1978-81, but whose f i l i n g s  Increased a t  a 
ra te  which approximated o r  was le s s  than the ra te  
a t  which the population Increased during 
1981-84. The la s t  component ( i . e . ,  3 - c ) ,  
represents courts where th e re  is  not a 
" l i t i g a t i o n  exp los ion ,"  because f i l i n g s  did not 
increase a t a rate equal t o  o r s ig n i f i c a n t l y  
d i f f e r e n t  from popu lation increases . There fore , 
the only "up-up" patte rn which may Indicate 
unusual increases in f i l i n g s  is  a "3-a'— where 
cou rt  f i l i n g s  Increased s i g n i f i c a n t l y  over both 
per iods .

The second major group o f  c ou r t s ,  which run 
counter to the "up-up" p a t t e r n ,  are those courts 
which exhibited s i g n i f i c a n t  increases in f i l i n g s  
during 1978-81, but whose f i l i n g s  a c tu a l ly  
decreased during the 1981 -84  period ( i . e . ,  ar 
"up-down" patte rn ) . C ou rts  tha t f a l l  in to  th is  
category are c le a r ly  "o v e r  the hump," and no 
longer experiencing in c rease s  in the number o f  
c i v i l  su i ts .

Other miscellaneous p a t te rn s  appear 
spo rad ica l ly  throughout the  t ab le s .  These can 
c le a r l y  be iden ti f ied  as e i t h e r  support ive , or 
not supportive o f  the c la im  to a " l i t i g a t i o n  
exp lo s ion ."  For example, some courts  may not 
have experienced any s i g n i f i c a n t  change in 
f i l i n g s  fo r  both time p e r io d s .  On the o ther 
hand, f i l i n g s  in some c o u r t s  went down during the 
1978-81 period, and have increased s ig n i f ic a n t l y  
during the la t t e r  pe r io d . These s i tu a t io n s  w i l l  
be discussed as they occu r in each o f  the tab le s .
L imitations on the data

The data presented on the fo l low ing  tab les 
a re the most accurate, r e l i a b l e ,  and 
comprehensive data yet b rought to bear on the 
question o f  whether there  i s  a " l i t i g a t i o n  
exp los ion" in the s ta te  c o u r t s .  This is  a 
pre lim inary look a t the t o p i c ,  however, and the 
reader should consider the fo l low ing  caveats when 
eva luating the ana ly s is— none o f  which are 
thought to a ffec t general conc lus ions that can be 
drawn from these cables: a lthough tne data are
representative from a l l  the  s t a t e s ,  they do not 
include a l l  o f  the courts  and s ta te s  in the 
country ; due to l im ited re s o u rc e s .  P ro je c t  s t a f f  
were unable to complete the  trend tab le  f o r  the 
missing years or Id en t i fy  a l l  j u r i s d ic t i o n a l  
changes in those courts o v e r  t ime ; the data are 
on ly  as current as 1984 and changes may nave 
occured during 1985; the data do not include many 
o th e r c i v i l  case types which may have included 
d i f f e r e n t  trends during th a t  time period ( e . g . ,  
d ivo rce , support/custody, adop tion , e s ta te ,  c i v i l  
appeals , and miscellaneo .s c i v i l  c a se s ) ;  and .lie 
findings are re s t r ic t ' . !  t o  the s ta te  cou rts  on ly .
General findings and exp lana t ion s

A carefu l examination o f  a v a l l a b k  . „ t a  
re la t in g  to t o r t ,  c o n t r a c t ,  rea l p roperty r ig h t s ,

and small c laims cases  from a rep resen ta t ive  
group o f s ta te  c o u r t s  provides no evidence to 
support the o f t e n  c i t e d  existence o f  a nat iona l 
" l i t ig a t io n  e x p lo s io n "  in the s ta te  t r i a l  courts 
during the 1981-84 time pe r iod .

There are some s ta te  courts that have 
experienced s i g n i f i c a n t  increases in the case 
types (’escribed th roughout th is  s ec t ion , but the 
impact o f  tha t f i n d in g  i s  reduced when one 
rea l izes  that these  a re the courts in s ta te s  that 
have also experienced s ig n i f ic a n t  Increases In 
th e i r  tota l p op u la t io n s .  Changes in the number 
o f  these f i l i n g s  a r e  not a t t r ib u ta b le  to an 
increase in the p ro p en s i ty  o f  the average 
American to sue, b u t  ra the r  to a simple increase 
in the numbers o f  average Americans.

The f ind ings , however, car be extended one 
further step. Not on ly  i s  the evidence missing 
to indicate a s i g n i f i c a n t  nationa l increase in 
f i l i n g s  above the in c re a se  in popu la t ion , but a 
c lea r  pattern emerges which gene ra l ly  supports 
the "up-oown" model described e a r l i e r .  In a 
s ign if ican t number o f  s t a te  cou r ts ,  se lec ted 
c iv i l  f i l i n g s  have decreased between the period 
1981-1984 (see the ind iv idua l tab les  f o r  s p e c i f i c  
d e ta i l s ) .

I t  may be th a t  th e re  was a l i t i g a t i o n  
explosion that peaked around 1981. The evidence 
from these charts  tends to support that 
observation. There were s ig n i f ic a n t  increases in 
f i l i n g s  between 1 9 7 8 -8 1 ,  f a r  e x t ’ eding the 
increases in p o p u la t io n .  In fa c t ,  the increases 
were so la rge du r ing  1978-81, that despite the 
decreases that o ccu r red  during 1981-84, the 
percentage changes from 1978-84 are s t i l l  showing 
moderate in c reases .

The often c i t e d  myth o f  a continuiag upward 
trend o f  c i v i l  law su i t s  in the s ta te  courts cculd 
re su l t  from seve ra l  f a c t o r s :  ( 1 )  in tens ive  media
'ocus on the enormous s iz e  o f  the awards in a few 
seiectea and well p ub l ic iz e d  c i v i l  cases ; and (2 )  
increasel workload in  the c ou r ts ,  not caused by 
an increase in the r a t e  o f  c i v i l  law su i ts ,  but by 
more complex ca se s ,  and perhaps fewer resources 
aval 1 ible to the c o u r t s  to  handle expected 
increases in f i l i n g s  which re s u l t s  in ’ a rger 
backlogs.

Add it iona l ly , t h e r e  a re  a v a r ie ty  o f  
potential e xp lana t ion s  f o r  the le ve l in g  o f f  or 
decreases in c i v i l  s u i t s :  ( 1 )  The public s 
att itude toward law su i ts  may be changing. People 
may be deterred from  f i l i n g  as a r e s u l t  o f  
concerns about c o s t s  and c i v i l  l i t i g a t i o n  th a t  is  
l i k e ly  to take y e a r s — except f o r  the more se r ious 
cases, i t  may no t be worth the e f f o r t ;  ( 2 )  For 
years people specu la ted  tha t g rea te r run.T-’ rc o f  
laws resulted in in c reased  l i t i g a t i o n  to 
in terp re t those l a w s — th is  tes t ing o f  new 
leg is la t ion  and j u d i c i a l  ru le s  may have run i t s  
course; and 13) F i n a l l y ,  insurance companies and 
attorneys may be in c re a s in g  the ir  e f f i c ie n c y  in 
se t t l ing  c o n f l i c t  b e fo r e  cases reach the cou r ts .  
Whatever the e x p la n a t io n ,  there is  no evidence to 
support the not ion o f  a nationwide increase in 
lawsuits in the s t a t e  t r i a l  c ou r t ,  between 
1981-84.



TABLE 32: Trend data for state courts that specifically reported tort, contract, anri real property rights
case filings for 1978. 1981, and 1984.

Courts included in t h i s  t a b le .
For inclusion in  t h i s  tab le ,  a cou rt  must 

have reported an i d e n t f f i a b l e  t o r t ,  c on t ra c t ,  and 
rea l property r ig h t s  case lo ad , separate from a l l  
o ther c iv i l  cases, in  a t  l e a s t  two o f  the three 
ta rge t  years. F ive s t a t e s  reported t o r t ,  
c on trac t ,  and rea l p ro p e r ty  r ig h ts  cases f o r  a l l  
the courts which had j u r i s d i c t i o n  over t o r t ,  
contract and real p ro p e r ty  r ig h ts  cases in those 
s ta te s .  A tota l o f  37 statewide cou r ts ,  In 25 
s ta te s ,  reported d a ta . Of the 37 c ou r t s ,  12 were 
general ju r i s d ic t io n  c o u r t s .
Comparison o f  aggregated f i l i n g s  over t ime .

Ihe following data a re  from ttie 29 cou rts  in 
20 states that repo r ted  comparable data f o r  a l l  
three reporting y e a r s .  These f ig u re s  can be 
found on the bottom l i n e  o f  Table 32,

The increase in t o r t ,  c on t ra c t ,  and rea l 
property rights f i l i n g s  between 1978-81 was 14S, 
while  the population f o r  the s ta te s  repo r t ing  
these data increased by 3 t .  Between 1581 -84 , the 
population continued to  grow another 3%, but the 
new f i l i n g s  decreased by These aggregate 
f igu res  provide p re l im ina  v evidence f o r  the 
existence o f the “ up-down pa tte rn  discussed 
e a r l i e r  in this s e c t io n .

The “ up-down" p a t te rn  described in the 
in troduction to th is  s e c t io n  is  i l l u s t r a t e d  in 
the above chart. Most o f  the courts  report ing  
t o r t ,  contract , and re a l  p roperty  r ig h ts  cases 
during 1979-81 experienced s ig n i f ic a n t  Increases 
in th e i r  f i l i n g s .  During i  1981-84 pe r iod , 
however, the pattern rev e rsed  i t s e 1 f - - t h e  
ma jo r i ty  o f  courts r ep o r te d  decreases in f i l i n g s  
o f  these case types. Less than twenty- f ive  
percent o f  the courts r e p o r t in g  t o r t ,  c on t ra c t ,  
and rea l property r ig h t s  cases during 1981-84

experienced inc reases  h. th e i r  f i l i n g s  a t  a ra te  
s ig n i f ic a n t ly  h igher than h .c-eases in th e i r  
populations. These pa t te rns are .oore f i rm ly  
established 1n the fo l low ing  cha rt .

The cha r t  above d isp lays  how a l l  t ' f the 
courts which repo r ted  data during e i t h e r  o f  the 
two periods f i t  in to  sp ec i f ic  c^ teao : ie s .  The 
following c h a r t  l i n k s  the f i l i n g  patte rns o f  
specific  c ou r ts  across the two time periods to 
te s t ,  more s p e c i f i c a l l y ,  the various pa tte rns 
iden t i f ied  e a r l  i e r .
Comparison o f  p a t te rn s  among the c ou r t s .

Ihe fo ! low ing  chart expands on the previous 
one by l i s t i n g  and categor iz ing  cou rts  by the 
patterns they fo l low ed . These patte rns are 
explained in  the in troduc t ion  to th is  section 
( i . e . ,  Part. I I ) .  These are the patte rns f o r  
those 29 cou rts  In  20 s ta te s  that reported 
comparable data f o r  a l l  three yea rs .  The (G) o r  
(L ) a f t e r  each c o u r t  Ind ica tes whether i t  i s  a 
general o r l im i t e d  ju r i s d i c t i o n  c ou r t :

1. “ Uo-up" P a t te rn
(no c a v e a t s ) :  C i v i l  Court o f  NYC (L )

2.

decreased during each o i  the time pe r iods .
The fo llowing ch a r t  d isp lay s  the number o f  

cou rts  whose t o r t ,  c o n t r a c t ,  and rea l p roperty  
r ig h ts  f i l i n g s  have in c r  J o r decreased during 
the two time periods: 3.

1978-81 1981-84
F i l in g s  increased 

s ig n i f ic an t ly  more 
than the population: 19 7 4.

No s ign i f ic an t d i f f e r e n c e  
between the change 
in  population and f i l i n g s : 5 3

F i l in g s  did not increase 
measurcobly during 
th is  period: 0 3

F i l in g s  increased a t  a 
ra te  slower than *he 
population: 0 2

5.

F i l in g s  decreased during 
th is  period: 5 22

6.

Comparable data were 
not ava i lab le  fo r  
the period: 8 0

7.

"Down-up" Pa t te rn
(no c a v e a t s ) :  Alaska Super io r Court (G)

New Mexico Magistrate 
Court (L )

Oregon Ju s t ic e  Court (L )
"Up-up" P a t te rn  
(charge in ’ 8 1 - '8 4  
f i l i n g s  was le s s  than 
* 78- ‘ 81 in c rease
in f i l i n g s ) :  Nebraska County Court (L )
“Up-up" P a t te rn  
^change in  '81 - ' 8 4  
ponulation exceeds 
or approximates 
change in '8 1 - ' 8 4
f i l i n g s ) :  Hawaii C i r c u i t  Court (G)

Hawaii D i s t r i c t  Court (L ) 
Delaware Justice o f  the 
Peace (L )

"Up-no s ig n i f i c a n t
change": Delaware Court o f  Common

P leas (L)
"No s ig n i f i c a n t  change 
- no s ig n i f i c a n t
change": Delaware Superio r Court (G)
“ Up-down"
Pattern : Alabama O is t rc t  Court (G) 

Arkansas Chancery and Probate 
Court (G)

Colorado D i s t r i c t  Court (G) 
Colorado County Court (L ) 
Indiana County Court I L )  
Indiana Municipal Court o f  
Marion County (L )

Kentucky D i s t r i c t  Court (L ) 
Maine D i s t r i c t  Court (L )
North Ca ro l ina  Superior 
Court (G)

North Ca ro l ina  D i s t r i c t  
Court (L )

Ohio Municipal Court (L )
Ohio County Court (L )
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TABLE 32: Trend data fnr state courts that specifically reported tort, contract, and real property rights
case filings for 1978, 1981, and 1984, (continued)

Pennsylvania D i s t r i c t  Ju s t ic e  
Court (L )

Tennessee C i r c u i t  Court and 
Chancery (L )

8. "Ho s ig n i f ic an t  
change-down": Oregon D i s t r i c t  Court (L ) 

Rhode Is land D i s t r i c t  
Court (L )

Washington Super io r Court
9. "Down-down" P a t te rn :

D i s t r i c t  o f  Columbia 
Superio r Court (G) 

Colorado Water Court (G)

Of the courts stud ied In Table 32, the C iv i l  
Court o f  Hew York C i t y  is  the on ly  cou rt  whose

(G;

f i l i n g s  have continued to Increase s ig n i f i c a n t l y  
more than the popu la tion over the two time 
periods studied In th is  Report . Three add it iona l 
courts fo l lowed the "down-up"patte rn with 
s ig n i f ic a n t  Increases reported during 1981-84. 
Another fo u r  courts  experienced Increases 1n 
f i l i n g s  between 1981-84 , but the Increases were 
e i th e r  le s s  than o r  not s ig n i f i c a n t l y  d i f f e r e n t  
from popu la tion increases during tha t same time 
pe r iod , o r  the increases were le s s  than the 
Increases reported during the 1973-81 per iod .
The remaining 18 cou rts  showed no evidence o f  a 
" l i t i g a t i o n  exp los ion" during 1981-84, and 17 o f  
those cou rts  experienced a decrease 1n f i l i n g s  
during that per iod .

i

I

1

I



TABLE 32: Trend data for state courts that specifically reported tort, contract, and real property Hqhts
case filings for 1978, 1981, and 1984.

Percent cMnge Percent change Percent change
_________F i l in g s__________  1978-19&I 1981-1984 1978-1984

J u r i s -  Popu- Popu- Popu-
S ta te  and cou rt  t i t l e  d ic t ion  1978 _ 1981 1984 la t i o n  F i l in g s  la t i o n  F i l in g s  la t i o n  F i l in g s
COMPLETE STATE DATA:

Exclusive cou rt  ju r i s d ic t i o n :
D i s t r i c t  o f  Columbia:

Superior Court .......... ..G 121,931 108,426 96,975 -6* -112 -12 -112 • / -202Kansas:
D i s t r i c t  Court .............. G NC

Not exc lus ive cou rt  j u r i s d i c t i o n :
54 ,005 57 ,140 22 62

"

Colorado (STATE TOTAL) 79,480 105,028 99 ,205 7% 322 72 -62 142 252D i s t r i c t  Court .......... 22,561 36 ,168 32,032 7% 602 72 -122 142 422Water Court ................. 2 ,868 2,321 1 ,688 72 -192 72 -232 142 -412County Court .............. 54 , 051 66 ,539 65,485 72 232 72 ■22 142 212
Hawaii (STATE TOTAL) 12,2041 17,3791 17,960* 62 425* 82 321 122 472*C i rc u i t  Court ............ 2,7861 3,8301 3,9921 62 3721 62 421 122 432*D i s t r i c t  Court ......... . .L 9 ,418 13,549 13 ,968 62 442 62 32 122 482
North Ca ro l ina : 54 ,738 65,856 58 ,118 42 202 42 -122 72 62

Superio r Court ......... 11,541 13,756 12,482 42 192 42 -92 72 82
D i s t r i c t  Court ........... . . I 43 ,197 52 ,100 45 ,636 42 212 42 -122 72 62

INCOMPLETE STATE DATA:
Alabama:

D i s t r i c t  Court ............ 40 ,130 55,818 51 ,805 2% 39S 25 -75 45 295
Alaska:

Superior Court ............ ,G 2 ,683 2 ,312 3 ,107 2% -14S 215 345 255 165
Arkansas:

Chancery and Probate 
Court .............................. 6 ,642 7,545 5,151 2% 14S 25 -225 55 -225

Delaware:
Superior Court ............ .G 2,457 2 ,522 2 ,520 OS 3S 35 05 35 35
Court o f  Common Pleas *L 2,898 3 ,740 3 ,755 0% 29S 35 05 35 30%
Just ice  o f  the °eace .L 15,844 20 ,028 20,806 OS 26S 35 45 35 315

Indiana:
Municipal Court Marion 
County ..............................L 8,901 14,364 10,131 OS 61S IS -295 15 145

County Court ................ L 3,550* 5,573* 3,6641 OS 57S1 IS -345* 15 3%<
Kentucky:

D i s t r i c t  Court ............ ,L 48 ,808 57,627 Lo,359 IS 18S 25 -25 3 i 155
Maine:

D i s t r i c t  Court ............ ,L 17,751* 20,072 16 ,146 2S 13S* 25 -205 45 -95*
Minnesota:

County Court ................ NC 28,014 21 ,582 25 -225
Montana:

D i s t r i c t  Court ............ ,G NC 7,764 6 ,492 __ . . 45 -16%
Nebraska:

County Court ................ .L 9 ,236 11,128 13,027 IS 20S 2% 1 ’ 5 35 415
Municipal Court .......... .L NC 17,781 17,712 — — 25 05 — —

New Hampshire:
D i s t r i c t  Court ............ NC 10,382 9 ,815 — — 45 -55 — —

New Mexico:
Magistrate Court . . . . ,L 14,276 14,117 18 ,308 65 - IS 75 305 145 285
B e r n a l i l l o  County 
Metropolitan Court . .L NC 8 ,290 9 ,744 . . „ 75 185

New York:
Civ.T Court o f  New 
York City  ..................... .L 130,131 151.159 195,153 - IS 16S 15 295 05 5C5

Court o f  Claims .......... L NC 1,330 1 ,678 — — 15 265 — - -
Ohio:

Municipal Court .......... .1 2 4 1 ,9 51 i 260,068* 221,523* OS 7*1 05 -155* 05 -85*
County Court ................ ,L 5 ,8 54 ’ 11,3021 9,5421 OS 935i OS -165* 05 635*



TABLE 32: Trend data for state courts that specifically reported tort, contract, and real property rights
case filings for 1978, 1981 , and 1984. (continued)

F1l1nqs
Percent change 

1978-1981
Percent change 

1981-1984
Percent change 

1976-1984
S ta te  and cou rt  t i t l e

J u r i s ­
d ic t ion  1978 1981 1984

Popu­
la t i o n F i l in q s

Popu­
la t i o n F i l in q s

Popu­
la t io n F i l in q s

INCOMPLETE STATE DATA (con t inued ) : 
Oregon:

D i s t r i c t  Court .............. L 31 ,600 33 ,862 24,518 6% 1% -28% 7% -22%
Ju s t ic e  Court 1 ,102 ' 9421 1 ,3361 6% -15%1 1% 42*1 7% 21*1

Pennsylvania:
D i s t r i c t  Jus t ice  
C o u r t ..................... . 163 ,556 788,199d 183,143 OS 15% 0% -3%<J 0% 12%

Rhode Is land :
D i s t r i c t  Court . . . 22 ,394 23 ,689 18 ,759 0% 6% IT -21% 1% -16%

Tennessee:
C i r c u i t  Court and 
Chancery Court . . 20,561 23 ,442 21 ,505 3% 14% 2% -8% 6% 5%

Texas:
D i s t r i c t  Court . . . NC 60,451 85 ,873 , 81 25% „

Washington:
Superio r Court . . . 32 ,029 34 ,922 33 ,140 9% 9% 3% -5% 12% 3%

Tota ls  f o r  29 courts In  20 
s ta tes  report ing  comparable
data f o r  a l l  three yea rs  1 ,090 ,70 7  1 ,239 ,12 0  1 ,185 ,666 3% 14% 3% -45 5% 9%

G “  General ju r i s d i c t i o n  cou rt  
L = Limited ju r i s d i c t i o n  c ou r t  
NC = Data are not comparable with o th e r yea rs ,  
d 3 The number o f  d isp o s i t io n s  the on ly  data 

element provided tha t y ea r .
—  = Data element is  not a pp l ic ab le .
lOata are not complete:

Hawaii-C ircu it  Court— Data do not Inc lud" 
"unreported cases ."

Indiana—County Court—Data do not include 
"other"  cases o r  "redocketed c i v i l "  cases.

Haine— D l s t r i c t  Court—Due to  Implementation 
o f  j  new repo rt ing  system, data are missing 
from two lo ca t io n s .

Maryland— C irc u i t  Court—Data do not include 
"unreported cases ."

Ohio—Municipal Court and County Court—Data 
do not Include cases c l a s s i f i e d  as 
miscellaneous c i v i l .

Oregon—Ju s t ic e  Court—Not a l l  courts  
repf rted data.



TABLE 33: Trend data for state courts that specifically reported smull claims case filings for 1978, 1981,
and 1984.

Courts Included In th is  t a b l e :
For inc lu s ion  in th is  t a b le ,  a cou rt  must 

have reported an Id e n t i f i a b le  small c laims 
case load , separate from a l l  o ther c i v i l  cases , In 
a t le a s t  two o f  the three targeted yea rs .  
Twenty-nine s ta te s  reported small c laims cases 
f o r  a l l  the courts  which had ju r i s d i c t i o n  over 
small claims cases in  those s ta te s .  A t o t a l  o f  
39 statewide cou r ts ,  In 33 s ta te s ,  reported 
data. Of the 39 c ou r t s ,  11 were general 
Ju r i s d ic t i o n  cou rts .
Comparison o f  aggregated f i l i n g s  ove r time:

The fo l low ing  data are from the 29 c ou r t s ,  in 
25 s ta te s ,  th a t  reported comparable data f o r  a l l  
th ree report ing y ea rs .  These f ig u re s  can be 
found on the bottom l i n e  o f  Table 33 .

The Increase In small claims f i l i n g s  between 
1978-81 was 182 , as the popu lation f o r  tha t same 
period rose on ly  22. The period between 1981-84 
again provides a d i f f e r e n t  p ic tu re .  During th is  
second pe r iod , the popu la tion continued to 
increase a t  a ra te  o f  22 f o r  those s ta te s  
report ing these data, y e t  small c laims f i l i n g s  
decreased by 62. These aggregate f ig u re s  tend to 
support the "up-down“ pa tte rn  a lscussed In the 
in t roduct ion  ca th is  sect ion .

During the period 1978-81 , the m a jo r i ty  o f  
courts experienced s ig n i f i c a n t  increases in small 
c laims f i l i n g s ;  however, tha t pa t te rn  was 
reversed di -1ng the fo l low ing  th ree yea rs  when 
most o f  the courts  repo r t ing  data experienced 
decreases In small claims f i l i n g s .  Small c laims ■ 
data f i t  the Mup-down" pa tte rn  described in the 
in troduction to th is  sec t ion  o f  the Annual Report .

The cnart  above d isp lays  how a l l  o f  the 
courts which reported aata during e i t h e r  o f  the

two periods f i t  in to  s p e c i f i c  c a tego r ie s . The 
fo l low ing  cha r t  l i n k s  the f i l i n g  patte rns o f  
s p e c i f i c  cou rts  across the two time periods to 
t e s t ,  more e x p l i c i t l y ,  the va r ious pa tte rns 
Id e n t i f i e d  e a r l i e r .
Comparison o f  pa tte rns among the c ou r t s .

The fo l low ing  cha r t  expands on the previous 
one by l i s t i n g  and ca tego r iz ing  courts  by the 
pa t te rns they fo l low .  These are the pa tte rns f o r  
those 29 c ou r t s ,  in 25 s t a te s ,  tha t reported 
comparable data fo r  a l l  three yea rs :

1.

2.

3.

decreased dur lno each o f  the time pe r iods .
The fo l low ing  chart  d isp lays  the number o f  

courts whose small claims f i l i n g s  have Increased 
o r  decreased during the two time pe r iod s :

4.
1978-81 1981-84

F i l in g s  increased 
s ig n i f i c a n t l y  more 
than the popu la t ion : 21 6

No s ig n i f ic a n t  d i f fe rence  
between the changes 
in populat ion and f i l i n g s : 6 10 5.

F i l in g s  did not increase 
measureably during 
th is  per iod : 0 1

F i l i n g s  increased a t  a 
ra te  s lower than the 
popu lation : 0 1

F i l in g s  decreasec during 
th is  period : 3 19

(I.

Comparable data were 
not a v a i la b le  f o r  
the per iod : 9 2 7.

"Up-up” Pa tte rn  
(no cavea ts ) :

"Ho s ig n i f ic a n t  
change-up":

Mortl, Dakota County Court (L ) 
Rhode Is land  D i s t r i c t  
Court (L )

New Jersey  Super io r  Cou?'t (G)
"Up-up" P a t te rn : 
(change 1n ' 8 1 - ’ 84 
f i l i n g s  was le s s  
than 78-'81 
increase In 
f i l i n g s ) : Co lorado County Court (L ) 

Hawaii D i s t r i c t  Court (L ) 
I l l i n o i s  C i r c u i t  Court (G) 
Maine D i s t r i c t  Court (L )
Missoi'« 1 C i r c u i t  Court (G) 
Vermont D i s t r i c t  Cour* ( I )

"Up-up" Pa tte rn  
(change 1n ’ 81 - ‘ 84 
popu la t ion exceeds 
o r  approximates 
change In 181 - ’ 84
f i l i n g s ) :  Alaska D i s t r i c t  Court (L )

New Hampshire D i s t r i c t  
Court (L )

"l)cwn-up" P a U . r n  
(Change in '8 1 - '84  
popu la t ion  exceeds 
o r  approximates 
change 1n '8 1 - '6 4
f i l i n g s ) :  D i s t r i c t  o f  Columbia

Super io r  Court (G)
Hew York D i s t r i c t  Court 
and C ity  Court (L )

"No s ig n i f i c a n t  cnange 
-  No s ig n i f i c a n t
change"

"Up-down"
Pa t te rn :

Idaho O i s t n c t  Court (L) 
Ohio Municipal Court (L )

C a l i f o r n ia  Municipal 
Court (L )

Indiana Superio r Court 
and C ' r c u i t  Court {3 ) 

Indiana County Court (L ) 
Kansas D i s t r i c t  Cour". (5 )  
Kentucky D i s t r i c t  Court (L )  
Nebraska County Court (L ) 
Hew Hampshire Municipal 
Court (L )

North Caro l ina  D i s t r i c t  
Court (L )

Ohio County Court (L )
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TABLE 33: Trend data for state courts mat specifically reported small claims case filings for 1978, 1981,

and 19U4. (continued)

I

I

I

Oregon D i s t r i c t  Court (L ) 
Pennsy lvan la -Ph l lade lph ln  
Municipal Court (L )

8 . “ Ho s ig n i f i c a n t
change-down":

C a l i f o r n ia  Ju s t ic e  Court (L )  
Iowa D i s t r i c t  Court (G)

9 . "Down-down" Pa tte rn :
Alabama D i s t r i c t  Court (L )

Only two courts  had s ig n i f i c a n t  and 
continuous Increases 1n small c laims f i l i n g s

during both 1978-81 and 1981-84 . In add it ion , 
the New Jersey Superio r Court experienced a 
s ig n i f ic a n t  Increase during 1981-84. Ten o ther 
courts  a ls o  reported Increases in t h e i r  small 
claims f i l i n g s ,  but the increases were e i th e r  
s ig n i f i c a n t l y  le s s  than the e a r l i e r  Increase 
during 1978-81 , o r  were le s s  than o r  approximated 
the population change f o r  tha t same period which 
would Ind ica te  no " l i t i g a t i o n  exp los ion" a t a l l .  
Eleven courts f i t  the "up-down" pa t te rn , and 
another three courts  a ls o  experienced decreases 
In small claims f i l i n g s  during 1981-84.

1

I

I

I



TABLE 33: Trend data for state courts that specifically reported small claims case filings for 1978, 1981,
and 1984.

_________ F i l in g s_________
J u r l s -

S ta te  and court t i t l e  d ic t ion  1978 1981 1984
COMPLETE STATE DATA:

Exc lusive c ou r t  ju r i s d i c t i o n :
Alabama:

O i s t r l c t  Court ............ 95 ,928 91 ,550 76,694
Alaska:

D i s t r i c t  Court ............ 7,948'* 10,1431 10,7351
Colorado:

County Court ................ .1 10 ,294 13 ,683 16,460
Connecticut:

Super io r  Court ............ NC 90,447 73,096
D i s t r i c t  o f  Columbia: 

Super io r  C o u r t ............ G 32,797 24 ,490 25 ,323
F l o r i d a 1

County Court ................. NC 172,208 163,171
Hawal1:

D i s t r i c t  C o u r t ............ 1 ,313 3 ,355 5 ,388
Idaho:

D i s t r i c t  Court . . . . . . 13 ,504 (4 ,217 14,174
I l l i n o i s :

C i r c u i t  Court .............. 175,454 205,055 217,641
Iowa:

D i s t r i c t  Coui ............ ,(i 72 ,054 75 ,258 71,666
Kansas:

D i s t r i c t  Court ............ 10 ,670 14 ,707 14 ,229
Kentucky:

D i s t r i c t  Court ............ 27 ,535 34 ,550 28 ,525
Maine:

D i s t r i c t  Court ............ 14 ,350 21 ,063 22,718
Minnesota:

County Court ................ NC 99 ,420 90,271
M issou ri :

C i r c u i t  Court .............. 11 ,745 16,110 19 ,106
New Je rsey :

Super io r Court ............ 40 ,535 42,012 51,137
North Ca ro l ina :

D i s t r i c t  Court ............ 171,612 226,604 194,321
North Dakota:

County Court . . . . . . . . 5 ,396 6 .446 3 ,523
Oklahoma:

D i s t r i c t  Court ............ .<? 77 ,790 NC 85,181
Pennsylvania:

Ph i lade lph la  
Municipal Court ----- 26 ,043 29,328 26,253

Rhode Is la nd :
D i s t r i c t  Court ............ 1 6 ,802 8,383 12,087

South Dakota:
C i r c u i t  C o u r t .............. r, NC 17,999 19,259

Vermont:
D i s t r i c t  Court ............ 6 ,252 7,578 8 ,952

Washington:
D i s t r i c t  Court ............ ,i 21 ,456 26 ,706 NC

Wisconsin:
C i r c u i t  C o u r t .............. ,G NC 173,220 168,563

l o t  exc lus ive  cou rt  J u r i s d ic t i o n :  
C a l i f o rn ia  (STATE TOTAL) 453,662 561,308 512,804

Jus t ic e  C o u r t .............. 32 ,128 35,477 30 ,225
Municipal Court .......... 421 ,534 526,431 482,579

Percent change Percent change Percent change
1978-1981 1981-1984 1978-1984

Popu- Popu- Popu-
la t i o n  F i l in g s  la t i o n  F i l in g s  1 a t l  oj;__ 7 IH ngs

22 -52 22 -162 42 -202
32 282< 212 6%1 252 3521
72 332 72 202 142 602
— — 12 -192 — —
62 -252 -12 32 -72 -232

— — 82 -52 — —
62 1562 62 612 122 3102
52 52 42 02 102 52
02 172 02 62 12 242

-12 42 02 -52 02 -12

22 382 22 -32 52 332
12 252 22 -172 32 32
22 472 22 82 42 S82
— — 22 -92 — —
12 372 12 192 32 632

12 42 1? 222 22 262
42 322 42 -142 t A3 132
12 19? 42 322 52 582
— — — — 132 92

02 132 02 -102 02 12

02 232 12 442 12 782
-~ — 42 72 — —
42 202 32 122 62 432
92 242 — - — —
— — 12 -32 — —

62 242 62 -92 122 132
r , 102 62 -152 122 -62
62 252 62 -82 122 142



TABLE 33: Trend data for state courts that specifically reported small claims case filings for 1978, 1981,
and 1984. (continued)

Percent change 
1978-1981F i l in g s

"Percent change 
1981-1984

Percent change
J u r l s -

S ta te  and cou rt  t i t l e  d ic t ion 1978 1981 1984
Popu­
la t i o n F i l in g s

Popu­
la t io n F i l In g s

Popu­
la t i o n F i l in g s

Indiana : (STATE TOTAL) NC 172 ,013 ' 156,705' 15 -9t<
Super io r  Court
and C i r c u i t  Court . . .G 29 ,682 ' 44 ,593 ' 35 ,042' 05 50s' 15 -21 X< 15 18S1Small Claims Court
o f  Marion County . . . .L NC 19,899 54,380 . . __ IS 95

County Court ................. 66 ,011 ' 77 ,521' 67 ,283 ' 05 1 7s' IS -135' 15 2S'
New Hampshire (STATE TOTAL) 22,816 28,246 29,513 55 24S 45 45 95 295D i s t r i c t  Court ............ .L 22 ,114 27 ,408 28,993 55 24S 45 65 9S 315

Municipal Court .......... 702 838 520 55 195 4S -385 95 -265
Ohio (STATE TOTAL) 90,615 94 ,324 93,817 OS 45 05 - IS OS 45

Municipal Court ......... ,L 77,671 80 ,254 82,155 OS 35 OS 25 OS 65
County Court ................ , L 12 ,944 14 ,070 11,662 05 95 OS - I S 05 -105

INCOMPLETE STATE DATA: 
Nebraska:

County C o u r t ................ 10 ,033 12,561 11,613 IS 255 25 -8S 35 16S
New York:

C iv i l  Court o f  NYC . . .L NC 59 ,728 52,065 — — IS -155 — . .

D i s t r i c t  Court and
City  Court ................... .L 44 ,176 43 ,822 47 ,887 -15 - IS IS 95 OS 85

Or :gon:
D i s t r i c t  Court ............ .L 43 ,422 54,457 37 ,548 65 255 IS -315 75 -145

Utah:
C i r c u i t  Court .............. .L NC 27 ,888 31,467 — — 95 135 — —

Tota ls  f o r  29 courts In 25 
s ta tes  repo r t ing  comparable
data f o r  a l l  th ree y ea rs :  1 ,4 90 ,699  1 ,762 ,36 4  1 ,659 ,439  25 185 25 -65  45 115

G 3 General ju r i s d i c t i o n  cou rt
I. 3 Limited ju r i s d i c t i o n  cou rt  
HC =■ Data are not comparable with o th e r years 
— = Data element is  not app licab le
’ Data are Incomplete:

A laska—D i s t r i c t  Court—Data do not include 
cases from low volume cou rts .

Indiana— Superior Court and C i r c u i t  Court, 
County Court— Data do not include cases 
c l a s s i f i e d  as " o th e r . "



TABLE 34: Trend data for state courts that specifically reported tort case filings for 1978, 1981, and 1984,

Courts included In th is  t a b le :
For inc lu s ion  in th is  t a b le ,  a c ou r t  must 

have reported an id e n t i f i a b le  t o r t  case load , 
separate from a l l  o ther c i v i l  cases , in a t l e a s t  
two o f  the three targeted y ea rs .  F ive s ta te s  
reported t o r t  f i l i n g s  f o r  a l l  the cou rts  which 
had Ju r i s d ic t i o n  over t o r t s  in those s t a t e s .  A 
to ta l  o f  21 statewide c ou r t s ,  in  17 s t a t e s ,  
reported data. Of the 21 c ou r t s ,  17 were general 
ju r i s d i c t i o n  cou rts .
Comparison o f  aggregated f i l i n g s  over time:

The fo l low ing data are from the 17 cou rts  in 
13 s ta tes that reported comparable data f o r  a l l  
three reoo rt ing  yea rs .  These f ig u re s  can be 
found on the bottom l i n e  o f  Table 34 .

The increase in t o r t  case f i l i n g s  between 
1978-81 was only 21 , while the popu la t ion f o r  
those s ta te s  grew 4% during the same time 
per iod . Between 1981-84 the popu la t ion grew 
another 45 while t o r t  f i l i n g s  increased by 75.
For the e n t i re  period 1973-84 t o t a l  t o r t  f i l i n g s  
increased 95 , however, the popu la tion a ls o  
increased by 85 . This is  the one case type , o f  
those studied in th is  sec t ion , where the 
aggregate number o f  cases Increased ove r both 
time periods eva luated. This does not q u a l i f y  as 
a " l i t i g a t i o n  exp lo s ion " , however, since the 
populat ion increased a t approximately the same 
ra te  as did the t o r t  f i l i n g s .

Although the aggregate f i l i n g s  increased 
somewhat over the years studied in Tar1® 34 , the 
above chart ind ica tes that t o r t  f i l i n g s  increased 
s ig n i f ic a n t l y  in le s s  than h a l f  o f  the cou rts  
repor t ing  data in  th is  tab le .  During the period 
7 981-84 , on ly o i .e - tn lrd  o f  the cou rts  report ing  
data had a s ig n i f ic a n t  increase in t o r t  
f i l i n g s —more cou rts  experienced decreases than 
s ig n i f ic a n t  Increases in t o r t  f i l i n g s  during 
1381-84. The cha rt  above d isp lays  how a l l  o f  the 
courts which reported data during e i t h e r  o f  the 
two periods f i t  In to  sp e c i f i c  ca tego r ie s .  The 
fo l low ing  chart l i n k s  the f i l i n g  pa t te rns  o f

sp e c i f ic  courts  across the two time pe r iods , to 
t e s t  more e xp l1 c1 ted ly , the various patterns 
id e n t i f i e d  e a r l i e r .
Comparison o f  patte rns among the c ou r t s .

The fo l low ing cnart  expands on th ep re v io u s  
cha r t  by l i s t i n g  and ca tego r iz ing  courts  by the 
patte rns they fo l lowed . These patte rns are 
exp la ined in the in t roduc t ion  to  th is  section 
( i . e . .  P a r t  I I ) .  These are the patte rns f o r  
those 17 cou rts  tha t reported comparable data fo r  
a l l  three yea rs .  The (G) and (L )  a f t e r  each 
cou rt  ind ica tes whether I t  Is  a general o r  
l im i ted  J u r i s d ic t i o n  c ou r t .

1.

2.

3 .

decreased during each o f  the time pe r iods .
Tne fo l low ing cnart  d isp lays  the number o f 

courts whose t o r t  f i l i n g s  have increased o r 
decreased during the two time pe r iod s : 4.

1978-81 1981 -84
F i l in g s  increased 

s ig n i f i c a n t l y  more 
than the popu la tion : 8 5

No s ig n i f ic a n t  d i f fe rence  
between the changes 
in population and f i l i n g s : 5 E

5 .

F i l in g s  Increased a t  a 
ra te  si ewer than the 
popu lation : 1 1 6.

F i l in g s  decreased during 
th is  period: 5 8

Comparable data were 
not a va i la b le  f o r  
the period : 2 2

7.

"Down-up" Pattern
(no c avea ts ) :  Alaska Super io r  Court (G)

C a l i f o r n ia  Superio r Court (G) 
F lo r id a  C i r c u i t  Court (G)

"Up-up" Pa t te rn :
(change In 181 -*8^)
f i l i n g s  was le s s
than 70-'81 Increase
in f i l i n g s ) :  Hawaii C i r c u i t  Court (G)

Washington Super io r Court (G)
"Up-up" Pattern 
(change in '81 - '8 4  
popu lation exceeds 
o r  approximates 
change in '81 - '84
f i l i n g s ) : Alaska D i s t r i c t  Court (L )
"Down-up" Pattern 
(Change in '81 - '84  
popu la tion exceeds 
o r  approximates 
change in '01 - '34
f i l i n g s ) :  North Dakota D i s t r i c t

Court (G)
"No s ig n i f ic a n t  change 
- no s ig n i f ic a n t  
change"

"Up-down"
Pa tte rn :

"No s ig n i f i c a n t  
change-down":

Ohio Court o f  Comnon 
P leas (G)

Maine Superio r Court (G)

Colorado C i s t r i c t  Court (G) 
Hawaii D i s t r i c t  Court (L ) 
Kansas D is t r ic t .  Court (G) 
New York Supreme Court 
and County Court (G>

Ohio County Court (L )
Ohio Municipal Court (L ) 
Tennessee C i r c u i t  Court 
and Chancery Court (G)

Icano D i s t r i c t  Court (G)

Of the courts  repo r t ing  comoarable data f o r  
a l l  three y e a rs ,  none experienced s ig n i f i c a n t  
increases during both 1978-31 and 1981-84 . Three 
adc i t iona l courts  reported decreases curing the 
f i r s t  period but s ig n i f i c a n t  increases 1n the 
1981-84 per iod . These three c ou r t s ,  however, are 
in s ta te s  that a ls o  experienced some o f  the



TABLE 34: Trend data for state courts that specifically reported tort case filings for 1978, 1981, and
1984. (continued)

l a rg e s t  Increases In populat ion ( I . e . ,  Alaska, 
C a l i f o r n i a ,  and Hawaii) .

The la rg e s t  numerical Increase 1n t o r t  
f i l i n g s  between 1901-84 i s  1n the C a l i f o rn ia  
Superio r Court ( I . e . ,  an increase o f  over 16 ,000 
case s ) .  This increase , almost s in g le  handedly, 
accounts f o r  the e n t i re  increase In the aggregate 
f igu re s  between 1981-84. Between the years 
1978-84 however, the increase 1n the r a te  o f  
f i l i n g s  was 12S, but was matched by a 125 
increase in the popu la t ion .

In add it ion  to the f a c t  tha t most s ta tes 
which have la rge  increases in f i l i n g s  a ls o  have 
the la r g e s t  increases in popu la t ion , and 
th e re fo re  do not q u a l i f y  as being e sp ec ia l ly  
l i t i g i o u s ,  another e igh t cou rts  reported 
decreases 1n f i l i n g s ,  and two o th e r s ta te  courts  
reported no s ig n i f i c a n t  change in t h e i r  f i l i n g s  
over both periods studied. Although t o r t  f i l i n g s  
do not f i t  the "up-down" pa tte rn  as s t rong ly  as 
do o ther case types , n e i th e r  do they provide any 
evidence o f  an increased propensity  o f  the 
American pub lic to sue.
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TAW.E 34: Trend data for state courts that specifically reported tort case filings for 1978, 1981, and 1984,
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Percent change Percent change Percent change
F i l in q s 1978-1981 1981--1984 1978-•1984

J u r i s - Popu­ Popu­ Popu­
S ta ts  and cou rt  t i t l e  d ic t ion  1978 1981 1984 la t i o n F i l in g s la t io n F i l in q s la t io n FI 1 Ings
COMPLETE STATE DATA:

Exc lusive cou rt  Ju r i s d ic t i o n :
Kansas—D i s t r i c t  Ccurt ..G 3 ,249 4 ,517 , 4 ,033 , 25 395 25 -115 55 245
ld a h o - -D is t r ic t  Court . . .G 1,7281 1,744* 1 ,729* 55 15< 45 -15* 105 05<

Mot exc lus ive  cou rt  J u r i s d ic t i o n :
Alaska (STATE TOTAL) 1,3561 1,4281 1,885* 35 65* 215 315* 255 395*Super io r  Court .............. G 921 886 1 ,305 31 -45 215 475 255 425

D i s t r i c t  Court .............. L 4351 5521 5801 35 275* 215 55* 255 33%1
Hawaii (STATE TOTAL) 2,0321 2,5051 2,304< 61 2351 65 -65* 125 1351

C i rc u i t  Court ................ G 1,155* 1.46E* 1,611* 61 27X1 65 10*,1 125 3951
D i s t r i c t  Court .............. L 877 1 ,037 693 61 185 65 ■335 125 -215

Ohio (STATE TOTAL) 39 .645 41 ,603 26,171 05 55 05 -135 05 -95
Court o f  Common P leas G 21 ,587 21,906 22 ,149 05 15 05 15 OS 35
County Court ...................L 127 705 519 05 4555 05 -265 OS 3095
Municipal Court ______ L 17,931 18,992 13 ,503 OS 65 05 -295 05 -255

INCOMPLETE STATE DATA;
C a l i f o r n i a :

Super io r  C o u r t .............. G 86 ,729 80 ,970 97 ,068 65 -75 65 205 125 125
Colorado:

D i s t r i c t  Court and
Denver Superior
C o u r t .................................G 3,481 5 ,089 4 ,199 75 465 75 -175 145 215

F lo r id a :
C i r c u i t  C o u r t .................G 21,761* 21 ,063* 26,815* 125 -35* 85 275* 205 235*

Maine:
Superio r Court .............. G 1,803 1,914 2 ,083 25 65 25 95 45 155

Maryland:
C i r c u i t  C o u r t .................G 7,902* 8,135* NC 15 351 — — __ —

Montana:
D i s t r i c t  C o u r t ..............G NC 1,465 1,519 — — 45 45 — —

Mew York:
Supreme Court and
County C o u r t ................ G 35 ,684 39 ,234 37,847 -15 1 OX 15 -45 05 6%

North Dakrta:
D i s t r i c t  C o u r t .............. G 732 516 550 15 -305 45 75 55 -25X

Tennessee:
C i r c u i t  Ccurt, Chancery
Court (Law and Equity
Ccurt in 1978 and
1981) ................................ G 10 ,457 12,046 11,775 35 155 25 -25 65 , wAJ

Texas:
D i s t r i c t  Court .............. G NC 28,698 34 ,224 — — 85 195 — —

’Jtan:
C i s t r i c t  C o u r t .............. G 872 775 NC 115 -115 — — — —

Washington:
Super io r  C o u r t ..............G 6 ,882 7 ,919 8 ,997 95 IE'S 35 147. 125 3 U

Tota ls  f o r  17 courts in 13
s ta tes report ing  comparable
cata f o r  a l l  three years 215,539 220,558 235,456 45 25 45 75 85 9%

G 3 General ju r i s d ic t i o n  court 
L = Limited ju r i s d i c t i o n  court 
NC = Data are not comparable with o th e r years 
— *• Data elements are In app licab le
*Data are incomplete:

A laska—D i s t r i c t  Court—Data do not include 
low volume cou rts .

F I o r l e a —C i rc u i t  Court—Data do not include 
p ro fe ss iona l t o r t  cases.

Hawaii— Clrci i t  Court— Some t o r t  cases are 
Included in t r a n s fe r s .

Idaho—D i s t r i c t  Court— Some t o r t s  a re 
Included in the u n c la s s i f i e d  category .

Maryland— C i rc u i t  Court—Data do lo t  include 
"unreported cases ."



TABLE 35: Trend data for state courts that specifically reported contract case filings for 1978, 198), and

Courts included in th is  t a b le :
Fo r inc lu s ion  in th is  t a b le ,  a c ou r t  must 

have reported an id e n t i f i a b le  c on t rac t  case load , 
separate from a l l  o ther c i v i l  cases , 1n a t le a s t  
two o f  the three targeted y ea rs .  Two o f  the 
s ta te s  reported con tract f i l i n g s  f o r  a l l  the 
courts  which had ju r i s d i c t i o n  ove r c on t rac t  cases 
1n those s ta te s  . A to ta l  o f  15 statewide 
c ou r t s ,  In 13 s ta te s ,  reported data . Of the 15 
c ou r t s ,  11 were general J u r i s d ic t i o n  c ou r ts .
Comparison o f  aggregated f i l i n q s  over t ime:

The fo l low ing data a re from the 11 cou rts  in 
10 s ta tes that reported comparable data f o r  a l l  
three repo rt ing  yea rs . These f igu re s  can be 
found on the bottom l i n e  o f  Table 35 .

The increase in c on t rac t  case f i l i n g s  between 
1978-81 was 145, while the popu la t ion f o r  those 
s ta tes  grew 55 during the same pe r iod . Between 
1981-84 , the population grew another 45 , however, 
new contract f i l i n g s  decreased by 155—a c lea .' 
reve rsa l in the e a r l i e r  t rend o f  case load 
expansion. For the e n t i r e  period 1978-84 , to ta l  
con trac t f i l i n g s  decreased 45 wh i le  the 
popu lation Increased 95. These aggregate data 
support the "up-down" pa t te rn  f o r  con t rac t  
f i l i n g s .
Comparisor o f  courts whose f i l i n g s  increased i r  
decreased during each o f  the time pe r io ds.

The fo l low ing chart d isp lays  the number o f  
courts  whose contrac t f i l i n g s  have Increased o r  
decreased during the two time pe r iods :
__________________________________ 1978-81 1981-84
F i l in g s  increased 

s ig n i f i c a n t l y  more
than the popu lation : 7 2

Ho s ig n i f ic a n t  d i f fe rence  
between change in
population and f i l i n g s :  1 1

F i l in g s  increased a t a 
ra te  slower than the 
popu la t ion :

F i l in g s  decreased during 
th is  per iod :

Comparable data were 
not a va i la b le  fo r  
the period :

2

10

Once again, the "up-down" patte rn  
m a te r ia l i z e s .  Most o f  the cou rts  s tudied during 
the 1978-81 period experienced s ig n i f i c a n t

increases in f i l i n g s ,  while  th i s  trend reversed 
i t s e l f  during the period 1981-84 when most courts  
experienced decreases in  t h e i r  f i l i n g s  o f  
c on t ra c t  cases. The F lo r id a  C i r c u i t  Court and 
the Texas D i s t r i c t  Court were the two courts  tna t 
experienced s ig n l fc a n t  increases in t h e i r  cas<t 
f i l i n g s ,  y e t  they a ls o  recorded the la rg e s t  
Increases in popu lation f o r  those courts tha t 
reported data during 1981 -84 . The cha rt  above 
d isp lay s  how a l l  o f  the cou rts  which reported 
data during e i t h e r  o f  the two periods f i t  in to  
s p e c i f i c  c a tego r ie s . The fo l low ing  cha rt  l in k s  
the f i l i n g  pa t te rns o f  s p e c i f i c  courts  across the 
two time periods to  t e s t ,  more s p e c i f i c a l l y ,  the 
va r ious  pa tte rns id e n t i f i e d  e a r l i e r .
Comparison o f  pa tte rns among the c ou r t s .

Ihe fo l low ing  cha rt  expands on the previous 
one by l i s t i n g  and ca tego r iz ing  cou rts  by the 
pa t te rns  they fo l lowed . These pa tte rns are 
expla ined in the in troduc t ion  to  th is  sec*-'on 
( i . e . ,  P a r t  I I ) .  These a re  the pa t te rns r o r  
those 11 cou rts  tha t repor ted  comparable data f o r  
a l l  th ree yea rs .  The (G) o r  (L )  a f t e r  each cou rt  
ind ica tes whether i t  i s  a general o r  l im i ted  
ju r i s d i c t i o n  cou r t :

1. "Up-up” Pa tte rn
(no cavea ts ) :  F lo r id a  C i r c u i t  Court (G)

2 . "Up-up" Pa tte rn  
(change in '81 - '84  
popu la tion exceeds 
o r  approximates 
change in ' 8 1 - ’ 84
f i l i n g s ) :  Hawaii C i r c u i t  Court (G)

Hawaii 01 s t r i c t  Court (L )
3 . "Up-down" Pa t te rn :

Colorado O i s t r i c t  Court (G) 
Maine Super io r  Court (G) 
North Dakota D i s t r i c t  
Court (Gj 

Ohio County Court (L )
Ohio Municipal Court (L ) 
Tennessee C i r c u i t  Court 
and Chancery Cour: (G)

4 . "Oown-down" Pa tte rn :
Arkansas Court o f  Common 
P leas (L )

Washington Superio r Court (G)

The F lo r id a  C i r c u i t  Court i s  the on ly  court 
tha t can la y  c laim to  a la rg e  Increase in 
con t rac t  f i l i n g s .  Courts in 8 o th e r  s ta te s  
fo l lowed the down trend a f t e r  1981.



TABLE 35: Trend data for state courts that specifically reported contract case filings for 1978, 1981, and
1984.

Percent change
  1978-1981

Popii-
1934 l a t i o n F i l in g sSta te  and court t i t l e

J u r i s ­
d ic t ion  1978

F i l in g s
1981

COMPLETE STATE DATA:
Exclusive court J u r i s d ic t i o n :
Kansas:

D i s t r i c t  C o u r t  G MC
Mot exc lus ive  cou rt  J u r i s d ic t i o n :
Hawaii (STATE TOTAL) 9,1751

C i rc u i t  C o u r t ................. G 1,4341
O l s t r l c t  C o u r t  L 7,741

INCOMPLETE STATE DATA:
Arkansas:

Court o f  Common P leas L 377*
Colorado:

D i s t r i c t  C o u r t  G 14 ,147
F lo r id a :

C i r c u i t  C o u r t ................. G 27 ,005
Maine:

Superior C o u r t  G 1 ,318
Maryland:

C i r c u i t  C o u r t ................. G MC
Montana:

D i s t r i c t  Court  G NC
North Dakota:

D i s t r i c t  Court  G 3 .095
Ohio:

Municipal C o u r t  L 171,166;
County Court .................... L 3 ,6 4 8 ’

Tennessee:
C i rcu i t  Court , and 
Chancery Court . . .

Texas:
D i s t r i c t  Court . . . .

Hashirgton:

Percent cnanoe Percent change
1981-1984' 1978-1984

Popu- Popu-
la t i o n  F i l in g s  la t i o n  F i l in g s

39,175 41 ,982 * • 22 72 —

13,4601 14,0551 62 4721 62 4*1 122 53212,0471 2.1311 62 4321 62 4*1 122 492111,413 11 ,924 62 472 62 42 122 542

300 102 22 -2021 22 -662 52 -732<
22 ,395 15,270 72 582 72 -322 142 82
29 ,677 38,650 122 102 82 302 202 432
1,456 1,103 22 102 22 -242 42 162

6,5761 5,4961 — — 22 -162'' — —

5 ,860 4 ,420 -- — 42 -252 — —

4 ,412 4 ,062
187,657'! 

7,7491
149,3321

5,740<

12

OS
02

432
102<
1122<

42
02
02

-82
-202'
-262<

52
02
02

312
-132''
572<

>,327 8 ,830 7,582 32 212 22 -142 62 32
NC 38,902 51,152 — — 82 312 — —

21,679 18 ,748 13,691 92 -142 32 -262 122 -362

T o ta ls  f o r  11 courts in  10 
s ta te s  report ing comparable
data f o r  a l l  th ree .yea rs  258 ,937 294,684 249,787 52 142 42 -152 92 -42

G 3 General ju r i s d ic t io n  cou rt  
L = Limited ju r i s d ic t i o n  court 
NC = Data are not comparable with o th e r yea rs .  
— = Data elements are In app l ic ab le .
iData are Incomplete:

Arkar.; as—Court o f  Common P le as—One county 
reported no data in 1978.

Hawaii—C i rcu i t  Court— Some cases are 
Included In t r a n s fe r s .

Maryland—C irc u i t  Court— Data do not Include 
some "unreported cases ."

Ohio—Municipal Court and County Court—Some 
contract cases are Included in 
miscellaneous c i v i l  cases.



TABLE 36: Trend data for state courts that specifically reported triable felony case filings for 1978,
1981, and 1984.

Courts Included in  th is  tab ie :
For Inc lu s ion  in th is  ta b le ,  a c ou r t  must 

have reported an Id e n t i f i a b le  t r i a b l e  fe lony  
case load , separate from a l l  o th e r c rim ina l cases, 
In a t  l e a s t  two o f  the three targeted y ea rs .  A 
to ta l  o f  28 statewide courts  In 28 s ta tes  
reported data. A ll o f  these cou rts  are general 
J u r is d ic t io n  cou rts .
Comparison o f  aggregated f i l i n g s  over time:

The fo l low ing  data are from the 24 courts  in 
24 s ta tes that reported comparable data f o r  a l l  
th ree repor t ing  yea rs . These f ig u re s  can be 
found on the bottom l in e  o f  Table 36.

The Increase 1n t r i a b le  fe lony  cases between 
1978-81 was 282 , while the popu la tion f o r  the 
s ta tes  report ing  these data Increased Dy 32. 
Between 1981 -84 , the population continued to grow 
another 32 , and new t r i a b le  fe lony  f i l i n g s  
Increased by 72. The pa tte rn f o r  these aggregate 
f i l i n g s  evidence a considerab le slowing o f  the 
f i l i n g  pa tte rn  during 1981-34. In f a c t ,  during 
the 1981-84 pe r iod , t r i a b le  fe lony  case f i l i n g s  
did not increase a t  a ra te  s ig n i f i c a n t l y  g rea te r 
than the ra te  a t  which the popu lation Increased.
Comparison o f  courts whose f i l i n g s  Increased o r
decreased during each o f  the time pe r iods .

The fo l low ing  chart d isp lays the number o f  
courts whose t r i a b l e  fe lony f i l i n g s  have 
increased o r decreased during the two time 
periods :

1978-81 1981-84
F i l in g s  increased 

s ig n i f i c a n t l y  more 
than the popu la t ion : 22 8

Ho s ig n i f ic a n t  d i f fe rence  
between the changes 
in population and f i l i n g s : 0 6

F i l in g s  did not increase 
measu rab ly  during 
th is  Deriod: 0 1

F i l in g s  increased a t a 
ra te  s lower than the 
popu lation : 0 2

F i l in g s  decreased during 
th is  period : 2 11

Comparable data were 
not a va i la b le  f o r  
the period : 4 0

Arproximately th re e - f curths o f  those courts 
report ing t r i a b l e  fe lony f i l i n g s  between 1978-81 
experienced s ig n i f i c a n t  increases in t h e i r  
case loaos. This tendency f o r  increased f i l i n g s ,  
however, was g re a t ly  diminished during 1981-84 
when almost twice as many ccurt.p reported 
decreases in t h e i r  fe lony fH 1 n 3s as cou rts  who 
reported f i l i n g  increases s ig n i f i c a n t l y  g rea te r 
than population increases. This observat ion is  
mors c le a r l y  i l l u s t r a t e d  in the fo l low ing  chart .

The chart above d isp lays how a l l  o f  the 
courts which reported data during e i t h e r  o f  the

two periods f i t  in to  sp e c i f i c  ca tego r ie s . The 
fo l low ing  chart  l i n k s  the f i l i n g  patte rns o f  
s p e c i f i c  courts across the two time periods to 
t e s t ,  more s p e c i f i c a l l y ,  the various patterns 
id e n t i f i e d  e a r l i e r .
Comparison o f  patterns among the c ou r t s .

The fo l low ing chart  expands on the previous 
one by l i s t i n g  and catego r iz ing  courts by the 
pa t te rns they fo l l ow .  These patte rns are 
exp la ined in the in troduc t ion  to th is  section 
( I . e . ,  P a r t  I I ) .  These a re  the pa tte rns f o r  
those 24 courts in 24 s ta tes  tha t reported 
comparable data f o r  a l l  th ree y e a rs .

1. "Up-up" Patte rn
(no cavea ts ) :  Alaska Super io r Court

O i s t r i c t  o f  Columbia Superior 
Court

Hew Je rsey  Super io r  Court
2. "Down-up" Patte rn

(no cavea ts ) :  Minnesota D i s t r i c t  Court
3 .  "Up-up" Pa t te rn :

(change in  '8 1 - '84  
f i l i n g s  was le s s  
than ‘ 78—'81 in ­
crease in f i l i n g s ) :

Arkansas C i r c u i t  Court 
Hawaii C i r c u i t  Court 
I l l i n o i s  C i r c u i t  Court 
New York Supreme Court 
and County Court

4 . "Up-up" Patte rn  
(change in ’ 81 - '8 4  
popu lation exceeds 
o r  approximates 
change in '3 1 - '84
f i l i n g s ) :  Arizona Superior Court

C a l i f o rn ia  Super io r Court 
Colorado D i s t r i c t  Court 
Idaho D i s t r i c t  Court 
North Dakota O is t r i c t  Court 
V i rg in ia  C i r c u i t  Court 
Washington Super io r  Court

5. "Up-down"
Pa t te rn : Georgia Super io r Court

Kansas D i s t r i c t  Ccurt 
Maine Superio r Court 
North Ca ro l ina  Super io r 
Court

Ohio Ccurt o f  Common Pleas 
Uregon C i r c u i t  Court 
Rhode Is land  Superio r Court 
Wyoming D i s t r i c t  Court

fi. "Down-down" Pa t te rn :
Wisconsin C i r c u i t  Court

Of the 24 statewide cou rts  repor t ing  data in 
Teble 36 , on ly  fou r experienced increases in 
f i l i n g s  that continued to increase s ig n i f i c a n t l y  
more than the popu la t ion . The number o f  t r i a b le  
fe lo n y  f i l i n g s  decreased during the period 
1981-84 in nine o f  the statewide courts reported



TABLE 36: Trend data for state courts that specifically reported triable felony case filings for 1978, 1981,
and 1984. (continued)

in  th is  tab le .  As i s  the case with t o r t s ,  1 t 
appears as though the ra te  o f  increases in fe lony 
f i l i n g s  has decreased. A dd i t io n a l ly ,  downward 
trends were experienced in a la rge number o f  
statewide cou r ts .  This trend in fe lony  cases,

may be a function o f  changes in a v a r ie ty  o f  
v a r ia b le s  ranging from: the actual crime ra te ,  
the ra te  o f  reported crime, the po l ic e  clearance 
r a t e ,  s ta te  crim inal law, and prosecuting ra te s .



TABLE 36: Trend data for state courts that specifically reported triable felony case filings for 1978, 1981 ,
and 1984.

Percent change Percent change Percent change
_________ F i l in g s__________  1978-1981 1981-1984 1978-1984

Popu- Popu- Popu-
State and cou rt  t i t l e   1978 1981 1984 la t i o n  F i l in g s  la t io n  F i l in g s  la t i o n  F i l i n g s
Alaska:

Superior Court   778 1 ,194 1 .846 35 532 212 552 252 1372
Arizona:

Superior Court ...........................  10 ,390- 14,3571 15,3601 112 382< 92 72* 212 482<
Arkansas:

C i r c u i t  Court .......................... 8 ,9971 14,5651 17.993J 22 62X1 22 23 i1 52 lOOxd
C a l i f o rn ia :

Super io r C o u r t ...........................  55,369.1 64 ,9931 74.4121 62 17XJ 651 14*J 122 342.1
.o lo rado :

O i s t r i c t  C o u r t   10 ,604 13 ,868 14 ,783 72 312 72 72 142 392

D i s t r i c t  o f  Columbia:
Super io r C o u r t ........................ 3 ,415 4 ,283  6 ,035 -62  252 -12  412 -72 772

Georgia:
Super io r C o u r t .......................  26 ,293 37 ,338 33 ,725 52 422 52 -102  102 282

Hawaii:
C i r c u i t  C o u r t .......................... 1 ,729< 2,291 < 2,6551 6% 3321 62 16*1 1 2 2  54*1

Idaho:
D i s t r i c t  C o u r t .......................  2 .845 3 ,302 3 ,649 52 165 42 l i t  102 282

I l l i n o i s :  -
C i r c u i t  Court .......................... 34,260d 41 ,7951 46,107.1 02 22*J 02 10*J 12 35*J

Iowa: < , .D i s t r i c t  C o u r t   NC 8 , 1 66J 7 ,6580 —  — 02 -6x1
Kansas:

D i s t r i c t  C o u r t   10 ,303 12,121 11,397 22 182 22 -62 2 115
3 Superior C o u r t .......................  2 .7901 3,281 J 3,1891 22 18*J 22 -3*J 4V- 14%1

Minnesota:
D i s t r i c t  C o u r t   10 ,678 10 ,155 12 ,162 22 -52 22 202 42 142

New Hampshire:
Superior C o u r t   NC 3 ,652 3 ,813 —  —  42 42

New Je rsey :
Suoerio r Court   24 ,311 29,101 37 ,135 12 202 12 282 22 532

New York:
Supreme Court-County . . .

C o u r t .......................................  21 .506J 41 ,587J 49,191.1 -12  322J 12 18*J 02 562J
North Ca ro l ina :

Superior Court   30 ,576  42 ,792 42 ,160 42 402 42 -12  72 362
North Dakota:

D i s t r i c t  C o u r t   916 1 ,233 1,284 12 352 42 42 52 402
Ohio:

Court o f  Connon P leas . . . .  31 ,575 41 ,076 37 ,073 02 302 02 -102 02 172

Orecion:
C i r c u i t  C o u r t .......................... 16-097 20 ,198 19 ,913 62 252 12 -12  72 242

Rhode Is land :
Superior C o u r t   2 ,396 4 ,576  4 ,232 02 912 12 -82 12 772

South Dakota:
C i r c u i t  C o u r t     NC 2 ,654  2 ,606 —  — 32 -22

Texas:
D i s t r i c t  Court . . . . . . . . . . .  NC 32 ,872 87 ,249 —  — 82 52

V i rg in ia :
C i r c u i t  Court .........................  29 ,554  40 ,444 42 ,642 32 382 42 5f, 72 452

Washington:
Superior C o u r t   11 ,168 15 ,442 15 ,432 92 382 32 0* 122 582

Wisconsin: . . .  j
C i r c u i t  C o u r t .......................... 15,8551 14.601J 13.607J 22 -8XJ 12 -7%J 32 -1421

Wyomino:
D i s t r i c t  Court   1 ,404 1 ,772 1 ,462 142 262 42 -172  IDS 42
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TABLE 36 : Trend data f o r  s ta te  cou rts  tha t s p e c i f i c a l l y  repor ted  t r i a b l e  fe lony  case f i l i n g s  f o r  1978, 1981, 
and 1984. (continued)

F i l in q s
Percent change 

1978-1981
Percent change 

1981-1984
Percent change 

1978-1984
State and cou rt  t i t l e 1978 1981 1984

Popu­
l a t i o n  F i l in q s

Popu­
la t i o n F i l in q s

Popu­
la t i o n F i l in q s

T ota ls  f o r  24 courts In 
24 s ta tes report ing  comparable 
data f o r  a l l  three years 373 ,609 476,361 507,444 3% 28% 3% 7% 65 36%

Note: A l l o f  the courts l i s t e d  above a re  general 
j u r i s d i c t i o n  cou rts .

NC = Data a re not comparable with o th e r  yea rs .
— = Data element 1s not app l ic ab le .
^Oata are incomplete:

Arizona— Some fe lo n ie s  a re included In  an 
un c la s s i f i e d  category .

Hawaii—Felony f igu res  do not inc lude reopened 
p r i o r  cases included in  the un c la s s i f i e d  
c i v i l  category .

JExp lanation o f  data included in the category : 
Arkansas—Felony f igu res  Include DWI/DUI 

cases.

C a l i f o r n i a —Felony f ig u re s  include DWI/DUI 
cases.

I l l i n o i s —Felony case load data include 
pre l im inary  hearings from courts 
"downstate .“

Iowa—Felony cases include t h i rd  o f fense  
DWI/DUI cases in 1981 and 1984.

Maine—Felony f ig u re s  inc lude c lasses  A, B, 
and C.

New York—Felony f ig u re s  inc lude DWI/DUI 
cases.

Wisconsin—Felony f ig u re s  include l im i ted  
fe lony  cases.

8

I

i

I



A p r i l  15, 1 9 8 6

R e p r e s e n t a t i v e  M .  M i k e  M i l l e r  

A l a s k a  S t a t e  L e g i s l a t u r e  

P o u c h  V  ( M S  3 1 0 0 )

J u n e a u ,  A K  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  M i l l e r :

T h e  B o a r d  o f  G o v e r n o r s  o f  t h e  A l a s k a  B a r  A s  i o n  w o u l d

l i k e  y o u  t o  h a v e  a c o p y  o f  t h e  t r a n s c r i p t  o f  t h e  " H e a r i n g s  o n  

L i a b i l i t y  I n s u r a n c e  a n d  P e r s o n a l  I n j u r y  L a w , ” h e l d  o n  M a r c h  2 2,  

1 9 8 6 ,  w h i c h  w a s  s p o n s o r e d  b y  t h e  B o a r d .

S i n c e r e l y ,

E x e c u t i v e  D i r e c t o r

v u

E n c l o s u r e

P.O. Box 100279, Anchorage, Alaska 99510 • 907-272-7469
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SPEAKER; HARRY BRANSON

I ' d  l i k e  l o  w e l c o m e  y o u  a l l  t o  w h a t  I  h o p e  w i l l  b e  a n  e n l i g h t i n g  

p r o g r a m  o n  t h e  s u b j e c t  o f  c a s u a l t y  i n s u r a n c e ,  t h e  c a s u a l t y  

i n s u r a n c e  m a r k e t  t o d a y ,  a n d  t h e  c a s u a l t y  i n s u r a n c e  r a t e s .

T h e r e ' s  a p p a r e n t l y ,  i f  y o u  r e a d  t h e  n e w s p a p e r s ,  o r  m a g a z i n e s ,  

w a t c h  t e l e v i s i o n ,  t h e r e ' s  b e e n  a l o t  o f  p u b l i c i t y  i n  t h e  l a s t  

y e a r  o r  s o  a b o u t  t h e  c o s t  o f  i n s u r a n c e  a n d  a b o u t  a s u b j e c t  

c a l l e d  t o r t  r e f o r m  a n d  w e ' r e  h e r e  t o  t a l k  a b o u t  t h o s e  t h i n g s .  

J u s t  t h i s  m o r n i n g  I  p i c k e d  up  a  c o p y  o f  t h e  l a t e s t  T im e  

M a g a z i n e ,  i t  h a s  o n  i t  t h e  h e a d l i n e  " S o r r y  A m e r i c a  Y o u r  

I n s u r a n c e  H a s  B e e n  C a n c e l l e d . "  T h a t ' s  a  v e r y  d r a m a t i c  h e a d l i n e  

i n  a m a j o r  n e w s m a g a z i n e  i n  t h i s  c o u n t r y .  T h e  s t o r y  t h a t  f o l l o w s  

t h e  h e a d l i n e  i s  n o t  a s  d r a m a t i c  a n d  p e r h a p s  a  l i t t l e  m o r e  

D a l a n c e d .  We h o p e  t h a t  t h e  p r o g r a m  t o d a y  w i l l  b e  e v e n  m o r e  

b a l a n c e d .  W e ' v e  i n v i t e d  s ome  o f  t . . e  m o r e  k n o w l e d g e a b l e  p e o p l e  

i n  t h e  c o m m u n i t y  t o  t a l k  t o  u s  a b o u t  t h e  s o - c a l l e d  c r i s i s  i n  t h e  

i n s u r a n c e  i n d u s t r y  t o d a y  a n d  t h e  c r i s i s  i n  t h e  t o r v r e f o r m  

m o v e m e n t ,  a n d  t h e y ' l l  b e  a d d r e s s i n g  I  b e l i e v e  among  o t h e r  t h i n g s  

t h e  s i t u a t i o n  t h a t  b r i n g s  u s  h e r e  t o d a y  a n d  t h a t ' s  t h e  

s k y r o c k e t i n g  r a t e s  a n d  p r o p e r t y  a n d  c a s u a l t y  i n s u r a n c e  c o v e r a g e  

f o r  b u s i n e s s ,  p r o f e s s i o n a l  p e o p l e  a n d  g o v e r n m e n t  w i t h i n  t h e  p a s t  

f e w  y e a r s .  I n  a d d i t i o n  t o  t h e  s k y r o c k e t i n g  r a t e s  w e ' r e  g o i n g  t o  

b e  l o o k i n g  a t  t h e  r e d u c e d  o r  u n a v a i l a b l e  c o v e r a g e ,  t h e  m o s t  

e x t r e m e  s t a t e m e n t  a b o u t  w h i c h  I  h a d  j u s t  r e a d  t o  y o u  " S o r r y  

A m e r i c a  y o u r  i n s u r a n c e  h a s  b e e n  c a n c e l l e d . "  T h e r e  a r e  a  c o u p l e  

o f  t h e o r i e s  f l o a t i n g  a r o u n d  a b o u t  how a l l  t h i s  h a p p e n e d .  One  i s
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t h a t  t h e  i n s u r a n c e  c o m p a n i e s  w i t h  d o u b l e  d i g i t  i n f l a t i o n  and a* 

v e r y  h i g h  i n t e r e s t  r e t u r n  a  c o u p l e  o f  y e a r s  a g o ,  b a c k  when we 

w e r e  a b l e  t o  g e t  s o m e t h i n g  l i k e  a  s i x t e e n  p e r c e n t  r e t u r n  o n  

i n v e s t m e n t s ,  w e n t  o u t  a n d  c o m p e t e d  v e r y  v i g o r o u s l y  f o r  p r e m i u m s  

s o l d  a  l o t  o f  p o l i c i e s  a t  p r e m i u m  r a t e s  t h a t  w e r e  c o m p e t i t i v e  

a n d  p e r h a p s  l o w e r  t h a n  t h e y  s h o u l d  h a v e  b e e n .  A f t e r  t h e  

i n t e r e s t  r a t e s  w e n t  down t h e  r e i n s u r a n c e  m a r k e t ,  p a r t i c u l a r l y  
t h e  L o n d o n  i n s u r a n c e  m a r k e t ,  b e g a n  l o o k i n g  a t  t h e  s i t u a t i o n  a n d  

s t a r t i n g  p u l l i n g  b a c k  o n  r e i n s u r a n c e . .  As a  r e s u l t  r a t e s  h a v e  

b e e n  g o i n g  up  a t  w h a t  t h e  p e o p l e  who h a v e  t o  b u y  i n s u r a n c e  I  

t h i n k  i n  t h i s  a u d i e n c e  a n d  e l s e w h e r e  w o u l d  s a y  a r e  a l a r m i n g  t o  

c o v e r  w h a t  may b e  s i m p l y  a  m a r k e t  c o n d i t i o n  a n d  a  s i t u a t i o n  t h a
9

i n v o l v e s  a  j u d g m e n t  a b o u t  w h e r e  i n t e r e s t  r a t e s  w e r e  g o i n g  t o  g o  

a  c o u p l e  o f  y e a r s  a c o .  T h a t s  o n e  e x p l a n a t i o n .  A n o t h e r  o n e  i s  

t h a t  t h e r e  h a s  b e e n  a  s t e a d y  i n c r e a s e  o f  l i t i g a t i o n ,  t h a t  j u r i c  

h a v e  be<sn a w a r d i n g  h i g h e r  a n d  h i g h e r  v e r d i c t s ,  a n d  d e f e n s e  c o s t  

a n d  f e e s  a n d  p l a i n t i f f  c o s t s  a n d  f e e s  h a v e  b e e n  g o i n g  u p .  ( T h e  

a w a r d s  h a v e  n e c e s s i t a t e d ,  made  i t  n e c e s s a r y  f o r  i n s u r a n c e  

c o m p a n i e s  t o  r a i s e  t h e i r  r a t e s  t o  c o v e r  n o t  o n l y  t h e  i n c r e a s e d  

r i s k  i n  t h e  f u t u r e ,  b u t  a l s o  j u s t  t o  c o v e r  t h e  c o s t  o f  p a y i n g  

t h e s e  p o l i c i e s .  T h e s e  a : : e  s ome  o f  t h e  t h e o r i e s .  One  g r o u p  

n a t i o n w i d e  i s  n o t  a  s i n g l e  g r o u p  a n d  e v e r y  s t a t e  i n  t h e  U n i o n  

t h a t  I ' m  a w a r e  o f  t h e r e  a r e  t o r t  r e f o r m  m o v e m e n t s ,  o r  t o r t  

r e f o r m  c o m m i t t e e s .  P e o p l e  who  h a v e  t o  p a y  t h e s e  i n s u r a n c e  

p r e m i u m s  h a v e  b e e n  g e t t i n g  t o g e t h e r  a n d  t h e y ' v e  o r g a n i z e d  a n d  

t h e y  a r e  a p p r o a c h i n g  l e g i s l a t u r e s  a s k i n g  t h e m  t o  c h a n g e  t h e
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1 l a w s ,  a s k i n g  them  t o  c h a n g e  t h e  b a s i c  t o r t  la w  i n  t h e  U n i t e d  

S t a t e s  a n d  s ome  l e g i s l a t u r e s  a r e  d o i n g  t h a t .  Some a r e  

c o n s i d e r i n g  . t h e s e  l a w s ,  m o d i f i c a t i o n s  i n  o u r  l a w s .  Some o f  t hem 

a r e  r a d i c a l ,  s om e  o f  t h e m  a r e  n o t ,  s ome  o f  t h em  a r e  p e r h a p s  

n e c e s s a r y .  A l l  o f  t h i s  i s  b e i n g  d o n e  I  b e l i e v e ,  i n  t h e  h o p e  

t h a t  i t  w i l l  r e d u c e  o u e  i n s u r a n c e  r a t e J .  We a r e  f a c i n g  a 

s i t u a t i o n  w i t h  m u n i c i p a l i t i e s ,  p r o f e s s i o n a l s ,  b u s i n e s s e s ,  w h e r e  
y o u  e i t h e r  may f i n d  y o u r s e l f  i n  a  s i t u a t i o n  w h e r e  y o u  c a n ' t

a f f o r d  t h e  i n s u r a n c e  o r  w h e r e  t h e  i n s u r a n c e  t h a t  i s  a v a i l a b l e  t o

y o u ,  o r  t h a t  t h e r e  i s n ' t  a n y  a t  a l l  o r  y o u  c a n ' t  a f f o r d .  O f  

c o u r s e  t h e  r e s u l t  o f  t h a t  i s  t h e  p u b l i c  t h a t  i s n ' t  p r o t e c t e d .

I f  we c a n ' t  h a v e  t h i s  k i n d  o f  i n s u r a n c e ,  we c a n ' t  h a v e  t h i s  k i n d

o f  c o v e r a g e .  T h e n  p e o p l e  a r e  g o i n g  t o  f i n d  t h e m s e l v e s  i n

s i t u a t i o n s  w h e r e  t h e y  g o  t o  c o u r t  f o r  r e d r e s s  f o r  h a r m s  t h a t  

t h e y  h a v e  s u f f e r e d  a n d  t h e r e  i s n ' t  g o i n g  t o  b e  a n y  mone y  t o  p a y  

t h e m .  T h e  t o r t  r e f o r m  m o v e m e n t  h a s  come up  w i t h  s ome  p r o p o s e d  

s o l u t i o n s  f o r  t h i s  p r o b l e m  t h a t  I  a s s u m e  t h e y  b e l i e v e  w i l l  l o w e r  

i n s u r a n c e  r a t e s  among  o t h e r  t h i n g s .  Some o f  t h e s e  r e f o r m s  

i n c l u d e  e l i m i n a t i n g  o r  r e d u c i n g  c e r t a i n  k i n d s  o f  a w a r d s .  T h e r e  

a r e  c a p s  o r  l i m i t s  b e i n g  s u g g e s t e d  o n  p a i n  a n d  s u f f e r i n g  a w a r d s  

i n  p e r s o n a l  i n j u r y  c a s e s .  T h e r e  i s  t a l k  o f  e l i m i n a t i n g  p u n i t i v e  

d a m a g e s  o r  d i r e c t i n g  m o n i e s  f r o m  p u n i t i v e  d am a g e s  t o  t h e  s t a t e  

r a t h e r  t h a n  t o  t h e  p l a i n t i f f  i n  a n  i n j u r y  c a s e .  T h e r e ' s  a  

r e q u i r e m e n t  t h a t ' s  b e i n g  a s k e d  f o r  i n  l e g i s l a t i o n  t h a t  p a y m e n t s  

b e  made o n  a  p e r i o d i c  b a s i s  r a t h e r  t h a n  a  l u m p  sum b a s i s .

T h e r e ' s  t a l k  o f  l o w e r i n g  o r  l i m i t i n g  c o n t i n g e n t  f e e  a g r e e m e n t s
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1  b e t w e e n  p l a i n t i f f s '  a t t o r n e y s  a nd t h e i r  c l i e n t s  and a l s o  t a l k  o f

2 l i m i t i n g  o r  e l i m i n a t i n g  i n  w h o l e  o r  i n  p a r t  a t t o r n e y s '  a w a r d s

3 f o r  f e e s  f r o m  t h e  c o u r t s .  I n  s eme  c a s e s  t h e r e  i s  t a l k  o f

4 l o w e r i n g  s t a t u t e  o f  l i m i t a t i o n s ,  a n d  a l s o  I ' m  a w a r e  o f ,  a t  l e a s t

5 i n  A l a s k a ,  t h a t  t h e r e ' s  s om e  i n t e r e s t  i n  e l i m i n a t i n g  w r o n g f u l

6 d e a t h  a c t i o n s  i n  t h e  c a s e  o f  c h i l d r e n  o r  p e o p l e  who d o n ' t  h a v e

7 d e p e n d e n t s .  T h e r e  a r e  o t h e r  a n s w e r s  t h a t  h a v e  b e e n  p r o p o s e d ,

8 n o t  b y  I  t h i n k  a s  o r g a n i z e d  n o t  o r g a n - i z e d  g r o u p s ,  a s  much a s

9 i n d i v i d u a l s  t h a t  t a l k  a b o u t  i n c r e a s e d  s t a t e  a n d  f e d e r a l

10 r e g u l a t i o n  o f  t h e  i n s u r a n c e  i n d u s t r y ,  p u b l i s h i n g  i n f o r m a t i o n

11 a b o u t  r a t e s  s o  t h a t  p e o p l e  c a n  u n d e r s t a n d  n o t  o n l y  r a t e s  b u t

12 w h a t  i t  c o s t  t h e  i n s u r a n c e  c o m p a n i e s ,  a c t u a l l y  c o s t  t h e m ,  t o

1 3  p r o v i d e  i n s u r a n c e  t o  t h e  p u b l i c ,  a s k i n g  f o r  g r e a t e r

1 4  a c c o u n t a b i l i t y  f r o m  t h e  i n s u r a n c e  i n d u s t r y .  As  I  s a i d ,  i n  o r d e r

15  t o  s h e d  s ome  l i g h t  o n  t h i s  c r i s i s ,  w e ' v e  a s k e d  s ome  o f  t h e  b e s t

1 6  p e o p l e  we k n ow  t o  c ome  f o r w a r d  a n d  t a l k  t o  u s .  T h e s e  . r e

17  k n o w l e d g e a b l e  a n d  I  b e l i e v e  r e a s o n a b l e  p e o p l e  who a r e  m o r e

1 8  i n t e r e s t e d  I  h o p e  i n  s h e d d i n g  l i g h t  t h a n  h e a t  o n  t h i s  s u b j e c t ,  I

1 9  k n ow  t h e r e ' s  a  l o t  o f  h e a t ,  t h e r e s  a  l o t  o f  f e e l i n g  a b o u t  i t .  I

20 t h i n k  a n y t i m e  y o u  l o o k  a t  a n  i n s u r a n c e  b i l l  a n d  f i n d  t h a t  y o u r

21 i n s u r a n c e  r a t e s  h a v e  d o u b l e d  a n d  t r i p l e d  y o u ' r e  g o i n g  t o  b e

2 2  p r e t t y  u p s e t  a b o u t  i t .  I  n o t i c e  i n  t h e  a u d i e n c e  t h e r e  a r e

2 3  b u t t o n s  o n  s ome  o f  t h e  p e o p l e  t h a t  a r e  s i t t i n g  o u t  t h e r e  t h a t

2 4  s a y  " T o r t  R e f o r m  Now" a n d  I  a s s u m e  t h e y  f e e l  p a s s i o n a t e l y  a b o u t

2 5  t h i s  s u b j e c t .  We c a n  a l w a y s  u s e  m o r e  i n f o r m a t i o n  a n d  i n  t h a t

2 6  l i g h t  t h e  B o a r d  o f  G o v e r n o r s  o f  t h e  A l a s k a  B a r  A s s o c i a t i o n  h a s
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p u t  t o g e t h e r  t h i s  p r o g r a m .  As p r e s i d e n t  o f  t h e  A s s o c i a t i o n  I  

h a v e  t h e  t a s k  o f  m o d e r a t i n g .  T h e  s p e a k e r s  a r e  g o i n g  t o  be f i r s t  

o f  a l l  D r ,  D a v i d  M c G u i r e ,  t h e  p r e s i d e n t  o f  t h e  A l a s k a  M e d i c a l  

A s s o c i a t i o n ,  a  p r o m i n e n t  A n c h o r a g e  s u r g e o n .  He w i l l  b e  f o l l o w e d  

b y  E r i c  T .  S a n d e r s  o f  t h e  l a w  f i r m  o f  Y o u n g  a n d  S a n d e r s  a n d  I  

p r o m i s e d  E r i c  t h a t  I  w o u l d  t e l l  y o u  t h a t  h e  i s  a p r o m i n e n t  
p l a i n t i f f s '  a t t o r n e y  i n  A n c h o r a g e ;  K e i t h  B r o w n  o f  H a g a n s ,  B r o w n  

& G i b b s ,  a  d e f e n s e  a t t o r n e y ;  S a n d r a  K a y  S a v i l l e ,  o f  K a y ,

S a v i l l e ,  C o f f e y ,  H opwo od  & S c h m i d t ,  who  p r i m a r i l y  I  b e l i e v e ,  i n  

h e r  e x p e r i e n c e  h a s  d o n e  p l a i n t i f f s '  w o r k ,  s h e  h a d  d o n e  s ome  

d e f e n s e  w o r k ;  R i c h a r d  L .  B l o c k ,  f o r m e r  i n s u r a n c e  c o m m i s s i o n e r  

f o r  t h e  S t a t e  o f  A l a s k a ,  a d m i t t e d  t o  t h e  p r a c t i c e  o f  l a w  i n
t

A l a s k a  a n d  C a l i f o r n i a ,  p r e s i d e n t  o f  t h e  A l a s k a  N a t i o n a l  

I n s u r a n c e  C o m p a n y ;  a n d  R o b e r t  M. L i b b e y  o f  L i b b e y ,  S u d d o c k  a n d  

H a r t ,  who  i s  p r e s i d e n t  o f  t h e  A l a s k a  Ac ad emy  o f  T r i a l  L a w y e r s .  

E a c h  o n e  o f  t h e s e  p o p l e  w i l l  h a v e  1 5  m i n u t e s  a p p r o x i m a t e l y  t o  

g i v e  you .  a.  p r e s e n t a t i o n  o n  t h e  s u b j e c t  a n d  a f t e r  t h e y  h a v e  ( 

f i n i s h e d  t h e y  w i l l  a n s w e r  q u e s t i o n s  f r o m  t h e  B o a r d  o f  G o v e r n o r s  

o f  t h e  A l a s k a  B a r  A s s o c i a t i o n .  I  w o u l d  l i k e  a t  t h i s  t i m e  t o  

i n t r o d u c e  t h e  m embe r s  o f  t h e  B o a r d  o f  G o v e r n o r s  t h a t  a r e  g o i n g  

t o  q u e s t i o n  t h e  s p e a k e r s .  T o  my i m m e d i a t e  l e f t ,  f a r  l e f t ,  i s  

J u d i t h  B a z e l e y ,  f r o m  A n c h o r a g e ,  A l a s k a ,  a n  a t t o r n e y  i n  A n c h o r a g e  

i n  p r i v a t e  p r a c t i c e .  N e x t  t o  h e r  i s  L a r r y  W e e k s  f r o m  J u n e a u ,  

A l a s k a .  L a r r y  i s  a f o r m e r  D i s t r i c t  A t t o r n e y  i n  A n c h o r a g e ,  a nd  

h e  i s  now i n  p r i v a t e  p r a c t i c e  i n  J u n e a u .  M i k e  T h o m p s o n  o f  

K e t c h i k a n ,  A l a s k a ,  i n  p r i v a t e  p r a c t i c e  o f  l a w  t h e r e .  G a i l  R o y



1 F r a t i e s ,  D i s t r i c t  A t t o r n e y ,  A n c h o r a g e ,  A l a s k a .  G o i n g  a g a i n  t o '

2 t h e  f a r  r i g h t ,  we h a v e  tw o  p u b l i c  members o f  t h e  b o a r d  t h a t  a r e

3 p r e s e n t  t o d a y .  T h e  f i r s t  i s  J a n  A c k e r m a n  o n  t h e  f a r  r i g h t .  J a r

4 i s  f r o m  F a i r b a n k s ,  A l a s k a .  N e x t  t o  J a n  i s  A n d o n i a  H a r r i s o n ,

5 p u b l i c  membe r  f r o m  A n c h o r a g e .  N e x t  t o  h e r  i s  S t a n l e y  D i t u s ,

6 a t t o r n e y  i n  p r i v a t e  p r a c t i c e  i n  A n c h o r a g e ,  A l a s k a .  N e x t  t o

7 S t a n l e y  i s  s e a t e d  R a l p h  B e i s t l i n e .  R a l p h  i s  g o i n g  t o  b e  t h e

8 n e x t  p r e s i d e n t  o f  t h e  A l a s k a  B a r  A s s o c i a t i o n .  He i s

9 p r e s i d e n t - e l e c t ,  a n d  B o b  W a g s t a f f  i s  s e a t e d  i m m e d i a t e l y  n e x t  t c

10  t h e  c a m e r a .  B o b  i s  i n  p r i v a t e  p r a c t i c e  i n  A n c h o r a g e ,  A l a s k a .

1 1  T h e s e  a r e  t h e  m em b e r s  o f  t h e  B o a r d  o f  G o v e r n e r 3 . I  am t h e i r

1 2  p r e s i d e n t ,  my name  i s  H a r r y  B r a n s o n .  A t  t h i s  t i m e  I  w o u l d  l i k e

1 3  t o  t u r n  t h e  l e c t e r n  o v e r  t o  D r .  D a v i d  M c G u i r e  who  w i l l  b e  o u r
1 4  f i r s t  s p e a k e r .

1 5  S P EAKE R :  D R .  DAV ID  MCGUIRE

16  G o o d  M o r n i n g .  T h a n k  y o u  t o  t h e  B o a r d  o f  G o v e r n o r s  f o r  t h e

1 7  o p p o r t u n i t y  t o  s p e a k  t o  y o u  a b o u t  t h i s  i s s u e .  F o r  t h o s e  i n  t h e

1 8  a u d i e n c e  who w i l l  n o  d o u b t  n o t  a g r e e  w i t h  me ,  my name i s  D a v i d ,

1 9  n o t  D a n i e l ,  c h i s  i s  t h e  B a r ,  n o t  t h e  L i o n s  C l u b .  I ' d  l i k e  t o

20 t e l l  y o u  a b o u t  s ome  h i s t o r y  t h a t  h a s  h a p p e n e d  i n  t h e  s t a t e  o f

2 1  A l a s k a *  a n d  mak e  s om e  o b s e r v a t i o n s  a b o u t  t h a t  h i s t o r y ,  a n d  p o i n t

22 o u t  t o  y o u  t h a t  I  t h i n k  i t  i s  n o t  a  u n i q u e  h i s t o r y  a n d  t h a t

2 3  t h e r ^  a r e  l e s s o n s  t h a t  we c a n  l e a r n  f r o m  t h a t  h i s t o r y  a n d  a p p l y

2 4  t o  o t h e r  a r e a s  o f  o u r  c o m m u n i t y .  T h e r e ' s  I  t h i n k  l i t t l e  d o u b t

2 5  t h a t  t h e r e ' s  a  p r o b l e m  w i t h  i n s u r a n c e ,  a n d  s o ,  I  t h i n k  we d o n ' t



n e e d  r.o s p e n d  t o o  much t i m e  c o n v i n c i n g  o u r s e l v e s  t h a t  i n d e e d  

t h e r e  i s  a p r o b l e m  a n d  we n e e d  t o  d o  s o m t h i n g  a b o u t .  The 

q u e s t i o n  t h e n ,  a s  M r .  B r a n s o n  h a s  s a i d ,  i s  t h i s  a p r o b l e m  

r e l a t e d  t o  t h e  i n s u r a n c e  c o m p a n i e s ,  o r  i s  t h i s  t h e  p r o b l e m  

r e l a t e d  t o  t h e  t o r t  s y s t e m ,  o r  i s  i t  a p r o b l e m  r e l a t e d  t o  t h e  

t o r t  f e a s o r s ,  o r  a l l  t h o s e  n e g l i g e n t  p e o p l e  o u t  t h e r e  t h a t  a r e  

d o i n g  b a d  t h i n g s  t o  e v e r y b o d y ,  o r  i s  i t  a c o m b i n a t i o n  o f  t h e  

a b o v e .  W e l l ,  l e t  me mak e  s ome  o b s e r v a t i o n s .  I n  1 9 7 5 ,  a n d  l e t  

me h a s t e n  t o  s a y  t h a t  e v e n  t h o u g h  I  am a p h y s i c i a n ,  I  am a l s o  a  

c i t i z e n ,  a n d  e v e n  t h o u g h  I  t a l k  a b o u t  e x a m p l e s  t h a t  h a v e  

o c c u r r e d  i n  m e d i c i n e ,  I  d o n ' t  mean  t o  s i n g l e  m e d i c i n e  o u t ,  I  

d o n ' t  t h i n k  t h a t  t h e  p r o b l e m s  t h a t  t h e  d o c t o r s  o r  t h e  h o s p i t a l s  

h a v e  f a c e d  a r e  a n y  d i f f e r e n t  t h a n  t h e  p r o b l e m s  t h a t  t h e  r e s t  o f  

y o u  a r e  f a c i n g  n ow .  T h e  d i f f e r e n c e  i s  t h a t  i t  s t a r t e d  t e n  y e a r s  

a g o ,  a n d  now t h e  s am e  t h i n g  t h a t  was  h a p p e n i n g  t o  u s  t e n  y e a r s  

a g o  i s  now h a p p e n i n g  t o  l o t s  o f  p e o p l e  a c r o s s  t h e  b o a r d .  I t ' s  

n o  l o n g e r  s u f f i c i e n t  t o  s a y  t h a t  t h e  r e a s o n  t h a t  t h e r e ' s  a 

m a l p r a c t i c e  c r i s i s  i s  b e c a u s e  t h e  d o c t o r s  a r e  s u c h  c r ummy  

s u r g e o n s  a n d  do  s u c h  t e r r i b l e  t h i n g s ,  b e c a u s e  t h a t  d o e s n ' t  

r e a l l y  e x p l a i n  why  t h e  d a y  c a r e s  c a n ' t  g e t  i n s u r a n c e ,  a n d  why 

t h e  m u n i c i p a l i t i e s  c a n ' t  g e t  i n s u r a n c e  a n d  s o  o n .  s o ,  p l e a s e  

t a k e ,  t h i s  i n  t h e  c o n t e x t  t h a t  I ' m  r e p o r t i n g  t o  y o u  a h i s t o r y  

t h a t  I  t h i n k  o c c u r r e d  e a r l i e r  t h a n  t h a n  t h e  p r e s e n t  h i s t o r y ,  b u t  

I  d o n ' t  t h i n k  t h e  p r o b l e m s  a r e  a n y  d i f f e r e n t ,  a n d  I  t h i n k  t h a t  

t h e  o b s e r v a t i o n s  a r e  p a r a l l e l  a n d  a r e  u s e f u l .  I n  1 9 7 5  we 

c o u l d n ' t  g e t  i n s u r a n c e  a t  a n y  p r i c e ,  n o  o n e  w o u l d  s e l l  i t  t o
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1 u s .  We were  t o l d  t h a t  t h e  p r o b l e m  was t h e  i n s u r a n c e  c o m p a n i e s

2 a n d  t h e y  w e r e  r i p p i n g  e v e r y b o d y  o f f  a n d  t h a t  t h a t ' s  w h e r e  we

3 o u g h t  g o  t o  l o o k  t o  p o i n t  t h e  f i n g e r .  We w e r e  a l s o  t o l d  t h a t  i f

4 we  w e r e n ’ t  s u c h  g r e e d y ,  a v a r i c i o u s ,  a r r o g a n t  p e o p l e  who d i d  s u c h

5 t e r r i b l e  t h i n g s  we w o u l d n ' t  g e t  s u e d  s o  m uc h .  And we s a i d  w e l l ,

6 a s  a  m a t t e r  o f  f a c t ,  we d o n ' t  k now t h e  a n s w e r  t o  e i t h e r  o n e  o f

7 t h o s e  q u e s t i o n s .  We w e n t  down t o  J u n e a u  a n d  we a s k e d  f o r  t h r e e

8 b a s i c  t h i n g s .  We a s k e d  f o r  a  p a n e l  t o  r e v i e w  t h e  m a l p r a c t i c e

9 c a s e s  s o  t h a t  we c o u l d  l e a r n  m o r e  a b o u t  who d o e s  a n d  who  d o e s n ’ t

1 0  d o  m a l p r a c t i c e  a n d  w h a t  i t  r e a l l y  m e a n s .  We a s k e d  f o r  s ome

11  m e c h a n i s m  o f  i n s u r a n c e  b e c a u s e  we d i d n ' t  h a v e  a n y ,  a n d  we a s k e d

1 2  f o r  t o r t  r e f o r m .  We g o t  t h e  f i r s t  t w o .  We g o t  a  s c r e e n i n g

13  p a n e l  t h a t  now s c r e e n s  m o s t  i f  n o t  a l l  m a l p r a c t i c e  c a s e s .  W e ' v e

14  l e a r n e d  a  g r e a t  d e a l  f r o m  t h a t  3 c r e e i n g  p a n e l .  I t ' s  g o i n g  t o

15  d i s a p p o i n t  s eme  o f  y o u  t o  k n ow  t h a t  t h e  n u m b e r s  o f  d o c t o r s  t h a t

1 6  a r e  s u e d  f o r  m a l p r a c t i c e  a r e  n o t  n e c e s s a r i l y  t h e  w o r s t  d o c t o r s .

1 7  Some  o f  t h e  b e s t  d o c t o r s  who  a r e  i n  t h e  p r i m e  o f  t h e i r  f i e l d ,
*.4 »

1 8  a r e  who  a r e  w e l l  t h o u g h t  o f ,  a r e  b e i n g  s u e d  b e c a u s e  t h e y  a r e

1 9  d o i n g  d a n g e r o u s  p r o b l e m s .  We t h e n  a s k e d  f o r  a n  i n s u r a n c e

2 0  m e c h a n i s m ,  we g o t  i t ,  i t s  c a l l e d  M ICA ,  a n d  i t ' s  i m p o r t a n t  t o

2 1  h e a r  t h e  h i s t o r y  o f  w h a t  h a s  h a p p e n e d .  M e d i c a l  I n s u r a n c e

2 2  C o r p o r a t i o n  o f  A l a s k a  wa s  f o u n d e d  w i t h  a  l o a n  f r o m  t h e  S t a t e  a n d

2 3  t h e -  c o n c e p t  wa s  t h a t  t h e  d o c t o r s  w o u l d  i n s u r e  t h e m s e l v e s ,  a n d

2 4  t h e  d o c t o r s  w o u l d  s e e  t o  i t  t h a t  t h e y  r e v i e w e d  t h e m s e l v e s ,  a n d

2 5  i f  t h e y  d i d  t h a t  we w o u l d  g e t  a w a y  f r o m  t h e  e v i l  i n s u r a n c e

2 6  c o m p a n y  a n d  t h e  o u t r a g e o u s  p r o f i t s  t h e y  w o r e  g e t t i n g  f r o m  u s .
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1 W e l l ,  i t  s e em e d  t o  w o r k  f o r  a w h i l e .  M a t t e r  o f  f a c t  i t  s e em e d  

t o  w o r k  p r e t t y  g o o d .  R a t e s  i n d e e d  d i d  s t a b l i z e  f o r  a w h i l e .

M I CA ,  I  t h i n k ,  h a s  d o n e  a n  e x c e l l e n t  j o b .  T h e y  d i d  r i s k  

m a n a g e m e n t ,  t h e  C o m m i s s i o n e r  o f  i n s u r a n c e  r e v i e w e d  r a t e s ,  s a t  o n  

t h e  B o a r d  w i t h  t h e m ,  t o l d  t h e m  how much t h e y  s h o u l d  c h a r g e  a n d  

w h y ,  a n d  t h e y  d i d  p r e t t y  much e x a c t l y  w h a t  h e  s a i d .  T h e y  d i d n ' t  

d o  a n y  s p e c u l a t i v e  i n v e s t m e n t s ,  t h e y  d i d n ' t  d o  p r e d a t o r y  

p r i c i n g ,  t h e y  d i d n ' t  d o  s p e c u l a t i o n  a n d  a l l  t h e s e  o t h e r  t h i n g s  

t h a t  t h e  i n s u r a n c e  c o m p a n i e s  a r e  a c c u s e d  o f  d o i n g .  T h e i r  g o a l  

wa s  t o  p r o v i d e  i n s u r a n c e  t o  t h e  d o c t o r s  t h a t  w o u l d  r e c o m p e n s e  

t h e  p a t i e n t  ’ / he  wa s  i n j u r e d  b y  n e g l i g e n t  a c t i v i t y .  W e l l  w h a t  

h a p p e n e d ?  E v e r y t h i n g  w e n t  a l o n g  f i n d  u n t i l  t h i s  y e a r ,  t h e n  

p r o b l e m s  b e g a n  t o  a r i s e .  A t  f i t i , t  t h e  p r o b l e m  was  t h a t  MIC/' 

c o u l d n ' t  g e t  r e i n s u r a n c e ,  a n d  s o  e v e r y b o d y  s a i d ,  w e l l ,  t h e  

p r o b l e m  i s  t h e  r e i n s u r a n c e  c o m p a n i e s  a g a i n  a r e  b e h i n d  t h i s  w h o l e  

d e a l  a n d  a n d  t h e y ' r e  r u n n i n g  t h i n g s  u p .  K e l l ,  s o  i n  D e c e m b e r  

MICA s a i d  w e l l  l o o k ,  w h a t  we a r e  g o i n g  t o  d o  i s  go  a h e a d  a n d  do 

t h i s  w i t h o u t  r e i n s u r a n c e  b u t  t h e n  t h e i r  a c t u a r y  s a i d  i n  o r d e r  t o  

d o  t h a t  t h e y  h a d  t o  d o u b l e  t h e  r a t e  t h i s  y e a r ,  a n d  t h e y  h a d  t o  

d e c r e a s e  t h e  c o v e r a g e  t o  o n e  f o u r t h ,  w h i c h  m e a n t  t h a t  t h e  

max imum l e v e l  t h a t  c o u l d  b e  o b t a i n e d  wa s  $ 5 0 0 , 0 0 0  a n d  i t  m e a n t  

t h a t  t h e  r a t e  wa s  d o u b l e d .  Now $ 5 0 0 , 0 0 0  i n  t h e s e  d a y s  a n d  a g e  

i f  y o u ' r e  d e l i v e r i n g  b a b i e s  i s  p r o b a b l y  n o t  e n o u g h  i n s u r a n c e ,  

b u t  n e v e r  m i n d  t h a t  f o r  a  m o m e n t .  I n  F e b r u a r y  t h e y  w e r e  a b l e  t o  

o b t a i n  r e i n s u r a n c e .  B u t  t h e  c o s t  o f  t h a t  r e i n s u r a n c e  now 

i n c r e a s e d  t h e  p r e m i u m  t o  1 4 0  t o  1 7 0  p e r c e n t .  Now i t  s e e m s  t o  me



c l e a r  t h a t  t h e  c o s t  o f  t h e  b a s i c  i n s u r a n c e  w i t h  MICA was  d o u b l e  

a n d  t h e  p r e m i u m  wa s  o r  t h e  c o v e r a g e  wa s  r e d u c e d  t o  o n e  f o u r t h  

a n d  t h e  c o s t  o f  t h e  r e i n s u r a n c e  w i t h  L o r d s  o f  L o n d o n  wa s  t h e  4 0  

t o  t h e  7 0  p e r c e n t  a b o v e  i t .  Now w h a t  d o e s  t h a t  m ea n  t o  t h e  

d o c t o r s  a n d  t h e  p e o p l e  i n  t h e  S t a t e  o f  A l a s k a ?  W e l l  i t  me an s  

t h a t  i n  D i l l i n g h a m ,  h e r e ' s  a  l i t f . e  n u m b e r  t o  w o r k  t h r o u g h ,  

t h e r e  a r e  7 5  b a b i e s  d e l i v e r e d  e v e r y  y e a r  i n  D i l l i n g h a m .  T h a t ' s  

b e c a u s e  t h a t ' s  a l l  t h e  p r e g n a n t  women t h e r e  a r e .  D o c t o r s  c a n ' t  

w o r k  a n y  f a s t e r ,  o k a y ?  T h e r e ' s  f i v e  d o c t o r s  d e l i v e r i n g .  I f  yo i  

d i v i d e  5 i n t o  7 5  y o u  c ome  o u t  w i t h  1 5 .  Now t h e  w a y  MICA 

s t r u c t u r e s  t h e  p r e m i u m  g o e s  l i k e  t h i s ,  i f  y o u  a r e  d o i n g  g e n e r a l  

p r a c t i c e  w o r k ,  c u t s  a n d  b r u i s e s  a n d  b r o k e n  b o n e s ,  y o u  p * y  X .  I  

y o u ' r e  d o i n g  d e l i v e r i e s  y o u  p a y  X p l u s  Y .  Y v e r y  n e a r l y  e q u a l s  

X .  I f  y o u  d i v i d e  t h e  n u m b e r  o f  b a b i e s  t h a t  a r e  d e l i v e r e d  b y  t h  

p r i c e  p e r  b a b y  t h a t  i s  d e l i v e r e d ,  i t  c ame  o u t  t o  $ 5 0 0  b e f o r e  t h  

p r e m i u m  e n t r i e s  f o r  M ICA .  Now r e m e m b e r  t h a t  t h i s  i s  t h e  compan -  

t h a t ' s  n o n p r o f i t  s t a t e  r e g u l a t e d  a n d  a l l  t h a t  k i n d  o f  t h i n g ,  

o k a y ?  S o  now wh en  y o u  d o u b l e  t h e  r a t e  t h e n  i t  g o o s  up  t o  a 

$ 1 0 0 0  i f  y o u  a d d  t h e  4 0  a n d  t h e  7 0  p e r c e n t ,  y o u  c a n  d o  t h e  

m a t h .  W e l l ,  $ 1 2 0 0  o r  s o  i s  w h a t  t h e y  a r e  c h a r g i n g  f o r  a  

d e l i v e r y  i n  D i l l i n g h a m .  S o  w h a t  t h e  d o c t o r s  i n  H o m e r  now a r e  

d o i n g *  i s  t h e y  h a v e  n o  i n s u r a n c e ,  a n d  t h e  d o c t o r s  i n  C o r d o v a  

h a v e  n o  i n s u r a n c e ,  a n d  t h e s e  a r e  n o t  t h e  a v a r i c i o u s  A n c h o r a g e  

s u r g e o n s  t h a t  a r e  r i p p i n g  e v e r y b o d y  o f f ,  o k a y ,  t h e s e  a r e  t h e  

p r a c t i t i o n e r s  o u t  t h e r e  i n  Hom e r  t h a t  a r e  t r y i n g  t o  d e l i v e r  

b a b i e s  c a u s e  t h e  l a d i e s  d o n ' t  w a n t  t o  come t o  A n c h o r a g e  o r  c a n '
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g e t  o u t .  W e l l ,  so  f o r  t h o s e  t h a t  s a y  t h a t  the w h o l e  t h i n g  i s  

t h e  i n s u r a n c e  m e c h a n i s m ,  t h e n  t h e r e  m u s t  be an e x p l a n a t i o n  o f  

w h a t  happened t o  M I C A  a n d  why i t  w e n t  t h a t  way. i f  y o u  p a y  1 

m i l l i o n  d o l l a r s  t o  o n e  b a b y  who i s  b o r n  w i t h  a b i r t h  p r o b l e m ,  

y o u  h a v e  t o  do 1 0 , 0 0 0  d e l i v e r i e s  w i t h o u t  a n o t h e r  p r o b l e m .  1 , 0 0 0  

-  1 0 , 0 0 0 ,  a l o t .  So w e ' v e  s a i d  t h a t  we t h i n k  t h e r e ' s  a p r o b l e m  

m ore  t h a n  j u s t  t h e  i n s u r a n c e  c o m p a n i e s  and what i s  i t ?  W e l l  

w e ' v e  t a k e n  a l o o k  a t  t h e  t o r t  s y s t e m  and how i t ' s  come t o  b e .  

T h e r e  h a v e  been s i g n i f i c a n t  c h a n g e s  i n  t h e  t o r t  s y s t e m  and t h o s e  

h a v e  o c c u r r e d  i n  t h e  l a s t  20 y e a r s  o r  2 5 .  We 've g o n e  f r o m  a 

s y s t e m  o f  c o n t r i b u t o r y  n e g l i g e n c e  t o  now one o f  s t r i c t  l i a b i l i t y  

i n  t h e  c a s e  o f  p r o d u c t s ,  a n d  t h e r e ' s  e v e n  some r e a s o n  t o .  b e l i e v e  

t h a t  s t r i c t  l i a b i l i t y  w i l l  s o o n  be  a p p l i e d  to  p r o f e s s i o n a l s .

T h a t  means t h a t  a n y t h i n g  t h a t  g o e s  w r o n g  h&s t o  be c o m p e n s a t e d  

r e g a r d l e s s  i f  y ou  w e r e  n e g l i g e n t ,  r e g a r d l e s s  i f  y o u  w e r e  a t  

f a u l t .  T h e r e ' s  a l o n g  d e l a y  i n  t h e  s y s t e m .  I t  t a k e s  two co 

f i v e  y e a r s  or  l o n g e r  t o  g e t  t h r o u g h  t h e  s y s te m .  I t ' s  

e x p e n s i v e .  Even i f  y o u  w i n  i t ' s  e x p e n s i v e ^  And i f  y o u  w i n ,  i f  

y o u  a r e  ju d g e d  i n n o c e n t  b y  t h e  c o u r t ,  y o u  s t i l l  h a v e  t o  p a y  t h e  

c o s t  o f  y o u r  d e f e n s e  a n d  t h e r e ' s  no w h e re  t o  go g e t  i t  f r o m .

W i t h  t h i s  i n s u r a n c e  c o m p a n y  w e ' v e  b e g u n  t o  see whe re  t h e  d o l l a r s  

go a  l i t t l e  b i t ,  a n d  f r o m  M I C E ,  w h i c h  i s  a n o t h e r  o r g a n i z a t i o n  

v e r y  s i m i l a r  t o  M I C A ,  we know t h a t  o n e - t h i r d  o f  a l l  t h e  d o l l a r s  

t h a t  a r e  s p e n t  i n  p r e m i u m s  go t o  d e f e n s e ,  o n e - t h i r d  g o e s  t o  t h e  

p l a i n t i f f ' s  bar and o n e - t h i r d  g o e s  t o  t h e  p a t i e n t  o r  t h e  v i c t i m  

t h a t ' s  b e e n  i n j u r e d .  Now a t  t h e  v e r y  l e a s t  l a d i e s  a n d



1  g e n t l e m e n , t h a t ' s  a n  i n s u f f i c i e n t  s y s t e m .  W o r k m a n ' s  comp i s

2 a b l e  t o  p r o d u c e  a  much  m o r e  e f f i c i e n t  s y s t e m  t h a t ' s  a t  l e a s t  7 0

3 t o  8 0  p e r c e n t  e f f e c t i v e .  S o  i f  we c a n ' t  do  a n y t h i n g  e l s e  we

4 o u g h t  t o  b e  a b l e  t o  d o  s o m e t h i n g  t o  i n c r e a s e  t h e  e f f i c i e n c y  o f

5 t h e  s i t u a t i o n .  Now s o m e o n e  h a s  s a i d  w e l l ,  w e ' r e  g o i n g  t o

6 r e s t r u c t u r e  t h e  t o r t  s y s t e m  o r  we w a n t  t o  g e t  r i d  o f  t h e  t o r t

7 s y s t e m  o r  we w a n t  t o  mak e  e v e r y b o d y  immune f r o m  l a w s u i t .  T h a t ’ s

8 n o t  t r u e  a t .  a l l .  T h e  c o u r t  s y s t e m  h a s  u n d e r g o n e  c h a n g e  a n d  we

9 t h i n k  t h a t  t h e  c h a n g e  w a s  n o t  i n  t h e  r i g h t  d i r e c t i o n  a n d  w e ' d

10  l i k e  t o  b r i n g  i t  b a c k  t o  w h a t  i t  wa3 . We ' d  l i k e  t o  b r i n g  i t

11 b a c k  s o  t h a t  i f  y o u  a r e  n e g l i g e n t  y o u r s e l f  a nd  c o n t r i b u t e  t o

12 y o u r  i n j u r y ,  t h a t  t h e r e ' s  s om e  o b s e r v a t i o n  o f  t h a t  n e g l i g e n c e .

1 3  W e ' d  l i k e  t o  b r i n g  i t  b a c k  s o  t h a t  i f  y o u  a r e  a t  f a u l t  y o u  o u g h t

1 4  t o  p a y ,  b u t  i f  y o u ' r e  n o t  a t  f a u l t  y o u  s h o u l d n ' t  p a y  j u s t

1 5  b e c a u s e  y o u  h a v e  t h e  m o n e y .  S o ,  w e ' v e  p r o p o s e d  a  s e r i e s  o f

1 6  t h i n g s  t h a t  we t h i n k  w o u l d  d o  t h i s .  Now some p e o p l e  s a y  i t ' s

17  r a d i c a l ,  w e l l  I  d o n ' t  t h i n k  i t ' s  r a d i c a l .  Some p e o p l e  s a y  t h a t
M 0

1 8  w e ' r e  t r y i n g  t o  p u t  t h i s  o n  t h e  b a c k  o f  t h e  v i c t i m .  I  d o n ' t

1 9  t h i n k  s o ,  a nd  I ' d  l i k e  t o  t a k e  t o  s ome  t i m e  t o  e x p l a i n  i t  t o  y ou

2 0  i f  I  m a y .  We w e n t  t o  C a l i f o r n i a  f i r s t  b e c a u s e  C a l i f o r n i a  was

21 t h e  o n l y  s t a t e  t h a t  h a d  a  c o m p r e h e n s i v e  p a c k a g e  o f  t o r t  r e f o r m

2 2  p r o p o s a l s  t h a t  w e r e  u p h e l d  a n d  a l l o w e d  t o  be come  l a w .  Many

2 3  o t h e r  s t a t e s  p a s s e d  ma n y  o t h e r  l e g i s l a t i o n ,  b u t  t h e y  d i d  i t

2 4  p i e c e m e a l .  S o m e b o d y  t e s i f i e d  t h a t  I o w a  d i d  t o r t  r e f o r m  a n d  t h a t

2 5  i t  d i d n ' t  w o r k ,  b u t  i f  y o u  l o o k  a t  w h a t  I o w a  d i d ,  i t  i s n ' t  t o r t

2 6  r e f o r m ,  i t ' s  o n e  o r  t w o  p i e c e m e a l  l i t t l e  t h i n g s  t h a t  w e r e  p a s s e c

1 2



1 a n d  w e r e  n o r  v e r y  e f f e c t i v e .  I t ' s  n o t  a s u r p r i s e .  C a l i f o r n i a

2 l a w s  a l l  o f  y o u  I ’ m s u r e  k n o w ,  wa s  u p h e l d  b y  t h e  C a l i f o r n i a

3 S u p r e m e  C o u r t ,  s p l i t  d e c i s i o n  4 t o  3 .  I t  was  t h e n  a p p e a l e d  t o

4 t h e  U . S .  S u p r eme  C o u r t  a n d  a l l o w e d  t o  s t a n d  a n d  I  d o  u n d e r s t a n d

5 t h e  d i f f e r e n c e .  T h e  p o i n t s  i n  t h e  C a l i f o r n i a  l a w ,  n o n - e c o n o m i c

6 d a m a g e s .  Now when  p e o p l e  s a y  we w a n t  t o  c a p  a w a r d s ,  p l e a s e  b e

7 3 u r e  t h a t  y o u  u n d e r s t a n d  t h a t  w h a t  w e ' r e  s a y i n g  i s  we a r e  n o t

8 c a p p i n g  e c o n o m i c  a w a r d s ,  we a r e  c a p p i - n g  p a i n  a n d  s u f f e r i n g

9 a w a r d s  a n d  w h a t ' s  t h e  r a t i o n a l e ?  Y o u  s e e  we h a v e  a  s i t u a t i o n

10 w h e r e  i n  my v i e w  we h a v e  t h e  f o r t u n a t e ,  u n f o r t u n a t e  f e w .  I f  y o u

11 h a v e  s o m e t h i n g  t e r r i b l e  h a p p e n  t o  y o u ,  y o u  may  o r  may  n o t  b e

12 c o m p e n s a t e d  f o r  i t  d e p e n d i n g  o n  who wa s  a r o u n d  a t  t h e  t i m e  i t
f

13  h a p p e n e d .  I f  t h e r e  wa s  a  d r i l l e r  o r  a  t r u c k e r  o r  s o m e b o d y  t h a t

1 4  h a s  i n s u r a n c e  a n d  y o u  h a v e  a  t e r r i b l e  i n j u r y  y o u ' r e  a p t  t o  g e t

1 5  p a i d  v e r y  w e l l .  I f  y o u  h a p p e n  t o  b e  w a l k i n g  down t h e  s t r e e t

16  when  t h e  b a n k  r o b b e r  o r  t h e  c r i m i n a l  o r  b u r g l a r  c ame  o u t  a n d

17  s h o t  y o u ,  y o u  a r e  j u s t  a s  p a r a l y z e d  b u t  y o u  a r e  n o t  g o i n g  t o  g e t

1 8  a  m i l l i o n  d o l l a r s  f o r  y o u r  p a i n  a n d  s u f f e r i n g .  S o  t h e r e ' s  a n  -

1 9  i n e q u i t y  t h e r e .  F u r t h e r m o r e ,  I  s p e n d  a  l o t  o f  my d a y s  l o o k i n g

20 a t  p a i n  a n d  s u f f e r i n g  a n d  I  d o n ' t  k n ow  how t o  m e a s u r e  i t ,  I

2 1  d o n ' t  k now how t o  c o m p e n s a t e  f o r  i t  a n d  I ' m  p e r s u a d e d  t h a t

2 2  t h e r e ' 3  s o  much p a i n  a n d  s u f f e r i n g  i n  t h i s  w o r l d  t h a t  I  d o n ' t

2 3  t h i n k  t h e r e '3  e n o u g h  m o n e y  t o  g i v e  e v e r y b o d y  $ 5 0 0 , 0 0 0  o r

2 4  w h a t e v e r  i t  i s  f o r  i t ,  s o  w e ' v e  s a i d  l o o k ,  w h a t  we h a v e  i s  a

2 5  m e c h a n i s m  o f  r e p a r a t i o n  f o r  i n j u r i e s ,  i n  t h e  e n d  t h i s  i s

2 6  s o c i e t y ' s  money  t h a t  w e ' r e  t a l k i n g  a b o u t ,  t h i s  i 3 a c o n s u m e r
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i o s u e . The d o l l a r s  t h a t  go  t o  p a y  t h e s e  p r e m iu m s  d o n ' t  come 

f r o m  t h e  t o r t f e a s o r  a n y m o r e  i f  t h e y  e v e r  d i d ,  t h e y  come  f r o m  t he  

p e r s o n  who u s e s  t h e  g o o d s  a n d  s e r v i c e s .  T h e  p r i c e  o f  g o o d s  a n d  

s e r v i c e s  g o e s  u p  e v e r y t i m e  t h e  l i a b i l i t y  g o e s  u p  o r  e l s e  t h e  

p e r s o n  g o e s  w i t h o u t  i n s u r a n c e ,  t h a t ' s  w h a t  h a p p e n s ,  s o  w e ' r e  

t a l k i n g  a b o u t  s o c i e t y ' s  r e s o u r c e s  a n d  how t o  a l l o c a t e  t h e m ,  a n d  

we d o n ' t  t h i n k  i t s  w r o n g  t o  s a y  t h a t  l o o k ,  f o r  t h i s  e n t i t y  t h a t  

we c a n ' t  m e a s u r e ,  w e ’ r e  g o i n g  t o  p a y - u p  t o  t h i s  a m o u n t ,  b u t  n o  

m o r e  b e c a u s e  we c a n ' t  a f f o r d  i t .  Now,  t h e  e c o n o m i c  l o s s e s  

s h o u l d  b e  c o m p e n s a t e d  f o r  c o m p l e t e l y .  B u t  t h e y  s h o u l d  b e  p r o v e n  

a n d  d e m o n s t r a b l e  a n d  t h e y  s h o u l d  b e  c o m p e n s a t e d  f o r  i n  a  f a s h i o n

w h i c h  t h e y  w o u l d  o t h e r w i s e  h a v e  o c c u r r e d .  T h e  w ay  we d o  i t
♦

n ow .  I f  y o u ' r e  h u r t  a g e  3 5  y o u ' v e  g o t  t o  g o  t o  6 5 ,  3 0  y e a r s .

3 0  y e a r s  t i m e s  $ 3 0 , 0 0 0 ,  $ 9 0 0 , 0 0 0  a n d  i t ' s  p a i d  i n  a  l u m p  s um .

T h e  i n t e r e s t  a l o n e  o n  t h a t  i s  t h r e e  t i m e s  g r e a t e r  t h a n  t h e  

a c t u a l  e c o n o m i c  l o s s  p e r  y e a r .  F u r t h e r m o r e ,  t h o s e  a w a r d s  a r e  

t a x  f r e e .  Now y o u  d o n ' t  e v e n  g e t  a  l u m p  sum f r o m  t h e  New Y o r k  

l o t t e r y .  Why s h o u l d  we h a v e  l u m p  sum a w a r d s  h e r e ,  i t  d o e s n ' t ,  

ma k e  s e n s e ,  i t ' s  v e r y  e x p e n s i v e  a n d  we h a v e  g o o d  e v i d e n c e  t h a t  

i t  d o e s n ' t  a l w a y s  d o  w h a t  i t  wa s  i n t e n d e d  t o  d o .  M a n y ,  how 

m a n y ,  w e l l ,  w e ' r e  d o i n g  f u r t h e r  r e s e a r c h .  Many o f  t h e s e  a w a r d s  

f i v e  y e a r s  l a t e r  t h e  v i c t i m  d o e s n ' t  h a v e  a n y  m o n e y .  T h e y  s t i l l  

a r e  j u s t  a s  p a r a l y z e d ,  t h e y  s t i l l  h a v e  a l l  t h e  p r o b l e m s  t h a y  h a d  

b e f o r e ,  b u t  t h e y  d o n ' t  h a v e  a n y  m o n e y .  We p r o p o s e d  s t r u c t u r e d  

s e t t l e m e n t s  w i t h  p e r i o d i c  p a y m e n t s .  I f  y o u  l o s e  $ 3 0 , 0 0 0  y o u  

s h o u l d  g e t  $ 3 0 , 0 0 0 ,  y o u  s h o u l d  g e t  a  $ 2 5 0 0  a  m o n t h ,  y o u  s h o u l d
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g e t  i t  t a x  f r e e .  T h e r e  s h o u l d  be an e s c a l a t o r  t o  c o m p e n s a t e  f o r  

i n c r e a s i n g  c o s t s  o f  l i v i n g ,  e t c .  And y o u  can p u t  t o g e t h e r  t h i s  

t h a t  t h e n  a s s u r e s  t h e  v i c t i m  t h a t  t h e y ' l l  h a v e  t h e  m oney,  i t s  

t h e r e  when t h e y  n e e d  i t ,  and y o u  can do i t  a t  s o m e t h i n g  l i k e  o ne 

h a l f  t o  o n e  t h i r d  t o  t h e  c o s t  o f  s o c i e t y  o r  i f  y o u  w a n t  t o  s a y ,  

t o  t h e  i n s u r a n c e  c o m p a n y ,  b u t  go b a c k  t o  my e x a m p l e  o f  MICA.

Now I  d o n ' t  t h i n k  t h a t  t h a t ' s  u n f a i r  t o  t h e  v i c t i m ,  i t  

c o m p e n s a t e s  th e m  r e a s o n a b l y  and i f  we_do t h i n g s  l i k e  t ’* * , w e ' l l  

k e e p  o u r  i n s u r a n c e  m e c h a n i s m  a l i v e  a n d  i f  we d o n ' t  w e ' L e g o i n g  

t o  h a v e  p e o p l e  o u t  t h e r e  t h a t  a r e  b a r e ,  t h a t  d o n ' t  h a v e  a n y  

i n s u r a n c e  a.id t h e n  w h a t  do y o u  do w i t h  y o u r  1 0  m i l l i o n  d o l l a r  

j u d g m e n t .  Y o u  can r a y  f o r  t h e  w a l l  o r  make c o n f e t t i ,  t h e r e ' s  no 

money t o  s u p p o r t  i t .  W e ' v e  t a l k e d  a b o u t  c o l l a t e r a l  s o u r c e s .  We 

w a n t  t o  t a l k  a b o u t  c o l l a t e r a l  s o u r c e s  b e c a u s e  we v i e w  t h e s e  

r e s o u r c e s  a s  s o c i e t y ' s .  I f  y o u  b u y  h e a l t h  i n s u r a n c e  i t ' s  n o t  an 

i n v e s t m e n t  t h a t  y o u ' r e  m a k i n g ,  y o u  a r e  j o i n i n g  a p o o l  an d  t h e  

b e n e f i t  i s  t h a t  mo re p e o p l e  a r e  g o i n g  t o  be h e a l t h y  t h a t  y e a r  

t h a n  a r e  s i c k ,  t h a t ' s  t h e  o n l y  r e a s o n  i t  w o r k s .  Now when y o u  

a r e  s i c k ,  y e s ,  y o u  g e t  c o m p e n s a t e d ,  b u t  when y o u  a r e  s i c k  and 

i n j u r e d  a n d  t h e n  y o u  s u e  so m e b o d y  a nd y o u  g e t  c o m p e n s a t e d  h e r e  

and y o u  g e t  c o m p e n s a t e d  h e r e ,  t o  me i t s  d o u b l e  d i p p i n g .  Y o u  a r e  

t a k i n g  y o u r  s o u r c e s  f r o m  b o t h  s i d e s  o f  t h e  f e n c e .  O k a y ,  s o  t h e  

p e r s o n  s p e n t  money t o  o b t a i n  t h i s  a n d  t h e y  s h o u l d  be 

c o m p e n s a t e d .  Y o u  b e t ,  h e r e ' s  w h a t  we o u g h t  t o  d o .  F o r  a l l  t h e  

d o l l a r s  t h a t  t h e y  s p e n t  f o r  t h e  h e a l t h  i n s u r a n c e  o r  w h a t e v e r  

o t h e r  c o v e r a g e  t h a t  t h e y  s p e n t ,  l e t ' s  g i v e  them  b a c k  t h a t  p a r t
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1  o f  t h e  a w a r d ,  and t h e n  l e t ' s  b a r  s u b r o g a t i o n  by  a n y  o f  t h o s e
I

2 i n s u r a n c e  c o m p a n i e s  t h a t  p a y  t h e  b e n e f i t .  Y o u  c a n ' t  t a k e  i t

3 a w a y  h e r e  a n d  t h e n  l e t  t h e  i n s u r a n c e  c om p a n y  come  o v e r  h e r e  a n d

4 s u e  t h e  v i c t i m  f o r  i t .  T h o s e  a r e  r e a s o n a b l e  t h i n g s  a n d  r emembe i

5 I ' m  t a l k i n g  a b o u t  s o c i e t y ' s  r e s o u r c e s .  I ' m  n o t  t a l k i n g  a b o u t

6 t h e  t o r t  f e a s o r ,  a n d  I ’ m n o t  t a l k i n g  a b o u t  t h e  i n s u r a n c e  company

7 b e c a u s e  t h e n  t h e  b o t t o m  l i n e ,  t h a t ' s  v,.. , r e  i t  i s ,  a n d  I  t h i n k

8 I ' v e  g i v e n  y o u  a g a i n  t h e  e x a m p l e  o f  MICA.  J o i n t  a n d  s e v e r a l

9 l i a b i l i t y  i s  a  p r o b l e m ,  i t s  ?. p r o b l e m  f o r  e v e r y b o d y ,

1 0  p a r t i c u l a r l y  t h e  m u n i c i p a l i t i e s .  I t  d i d n ' t  u s e  t o  b e  t h a t  w a y .
1 1  I t  u s e d  t o  b e  t h a t  i f  y o u  w e r e  c o n t r i b u t o r i l y  n e g l i g e n t  y o u  wer«

12 b a r r e d  f r o m  r e c o v e r y  a n d  I  w o u l d  a g r e e  t h a t  t h a t ' s  n o t  r i g h t ,  i i
»

1 3  y o u ' r e  o n e  p e r c e n t  a t  f a u l t  a n d  y o u  d o n ' t  g e t  a n y t h i n g  t h a t

1 4  d o e s n ' t  m ak e  a n y  s e n s e .  I t  s h o u l d  b e  c o m p a r a t i v e  a n d  i f  y o u ' r e

1 5  a t  f a u l t  y o u  o u g h t  t o  p a y ,  b u t  j u s t  b e c a u s e  y o u  e x i s t  a n d  h a v e  c

1 6  p o c k e t  a n d  h a p p e n  t o  b e  i n  t h e  v i c i n i t y  o f  s o m e t h i n g  t h a t  o c c u r s

1 7  i s  n o t  a  r e a s o n  t h a t  y o u  s h o u l d  b e  f o r c e d  t o  p a y .  When t h e

1 8  m u n i c i p a l i t i e s  a r e  o n e  p e r c e n t  a t  f a u l t  a n d  t h e y  h a v e  t o  p a y  t h e

1 9  e n t i r e  j u d g m e n t ,  l a d i e s  a n d  g e n t l e m e n ,  who p a y s  t h a t  j u d g m e n t ?

2 0  I t s  t h e  t a x p a y e r s ,  t h a t ' s  w h e r e  t h e  mone y  c om e s  f r o m .  R i g h t  nov

21 many  o f  t h o s e  m u n i c i p a l i t i e s  d o n ' t  h a v e  i n s u r a n c e  c o m p a n i e s

22 a n y m o r e  s o  y o u  c a n ' t  s a y  t h a t  i t ' s  t h e  i n s u r a n c e  c om p a n y  t h a t ' s

2 3  r i p p i n g  i t  o f f .  When t h e y  p a y  a  j u d g m e n t  i t ' s  g o i n g  t o  g o  r i g h t

2 4  b a c k  t o  t h e  t a x p a y e r .  Now ,  I  t h i n k  i t ' s  r e a s o n a b l e  t h a t  t h e

2 5  f a u l t  o u g h t  t o  h a v e  a  r e l a t i o n s h i p  t o  w h e t h e r  o r  n o t  y o u  p a y .

2 6  P u n i t i v e  d a m a g e s ,  p u n i t i v e  d a m a g e s  a r e  i n t e n d e d  t o  d e t e r  c o n d u c t



1 t h a t  s o c i e t y  d o e s n ' t  w a n t .  T h r e e - f o u r t h s  t o  t w o - t h i r d s  o f  a l l

2 t h e  m e d i c a l  m a l p r a c t i c e  s u i t 3 r i g h t  now c o n t a i n  a  c l a u s e  t o

3 p u n i t i v e  d a m a g e s .  Now n o  m a t t e r  how much y o u  d o n ' t  l i k e

4 d o c t o r s ,  a n d  I  u n d e r s t a n d  t h a t ,  d o  y o u  r e a l l y  b e l i e v e  t h a t  t h r e e

5 o u t  o f  f o u r  o f  t h e  d o c t o r s  w e n t  o u t  t h e r e  d e l i b e r a t e l y  i n t e n d i n g

6 t o  h a r m  t h e i r  p a t i e n t s ,  a n d  t h e  a t t o r n e y s  t e l l  me t h a t  we d o n ' t

7 g e t  a n y  r e c o v e r y  f r o m  p u n i t i v e  d a m a g e s  a n d  s o  I  a s k  m y s e l f  w e l l

8 how c ome  t h e y ' r e  a l w a y s  i n  t h e r e  t he n* .  W h a t  g o o d  a r e  t h e y  i f

9 y o u  d o n ' t  g e t  a n y  m o n e y  a n d  i f  t h e y  d o n ' t  s e e m  t o  d o  i t ,  w e l l ,

10  h e r e ' s  w h a t  h a p p e n s .  P u n i t i v e  d a m a g e s  a r e  n o t  i n s u r a b l e  a n d  s o

11 t h e  a t t o r n e y  c om e s  t o  t h e  p e r s o n  a t  f a u l t  o r  t h e  d e f e n d a n t  a n d

12 s a i d  l o o k ,  y o u  k n o w ,  i f  y o u  l o s e  u n d e r  t h i s  p u n i t i v e  d amage

13  i s s u e ,  y o u  g o t  a  r e a l  p r o b l e m  b e c a u s e  y o u J r e  g o i n g  t o  h a v e  t o

1 4  mak e  up  f o r  i t  o u t  o f  y o u r  p o c k e t ,  t h e  i n s u r a n c e  c o m p a n y  i s  n o t

15  g o i n g  t o  p a y  f o r  i t .  S o  w h a t  y o u  r e a l l y  o u g h t  t o  d o ,  i s  y o u

16  o u g h t  t o  t h i n k  a b o u t  t a l k i n g  t o  y o u r  i n s u r a n c e  c om p a n y  a b o u t

17  s e t t l i n g  t h i s  q u i c k l y  f o r  t h e  max imum p o l i c y  l i m i t s .  Now ,  I
M *

1 8  d o n ' t  a r g u e  t h a t  t h e r e  s h o u l d  b e  p u n i s h m e n t ,  b u t  I  a r g u e  t h a t

1 9  i t ' s  t h e  S t a t e  t h a t  h a s  t h e  r i g h t  t o  p u n i s h ,  n o t  i n d i v i d u a l s  who

2 0  o n  t h e i r  own d e c i d e  t h a t  s o m e t h i n g  n e e d s  t o  b e  p u n i s h e d .  S o

21 w e ' v e  s a i d  i f  r e a l l y  p u n i t i v e  d a m a g e s  do  a  g o o d  t h i n g  f o r  t h e

2 2  S t a t e ,  t h e n  l e t ' s  h e l p  e v e r y b o d y  b e  a l t r u i s t i c ,  a n d  w h a t  w e ' l l

2 3  d o  i s  w e ' l l  g i v e  a l l  t h e  p r o c e e d s  f r o m  t h a t  l o t t o r y  a c t i v i t y

2 4  b a c k  t o  t h e  s t a t e  a n d  t h e y  c a n  u s e  i t  t o  h e l p  p a y  f o r  a l l  t h o s e

2 5  o t h e r  p e o p l e  o u t  t h e r e  t h a t  d o n ' t  g e t  c o m p e n s a t e d .  One  o f  t h e

2 6  p r o m i n e n t  P I  a t t o r n e y s  i n  t ow n  s a i d  t h a t  h e  c o u l d n ' t  a f f o r d  t o
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\

1  t a k e  a c a s e  u n l e s s  t h e r e ' s  a t  l e a s t  $ 1 0 0 , 0 0 0  on t h e  t a b l e .

2 W e l l ,  y e t  we h a v e  t h e  s i t u a t i o n  i n  w h i c h  t h e  c o n t i n g e n t  f e e  i s

3 s u p p o s e d  t o  a l l o w  t h o s e  p e o p l e  who a r e  i n d i g e n t  t o  p u r s u e  t h e i r

4 l i t i g a t i o n ,  b u t  i t  s o u n d s  l i k e  w h a t  h e ‘ s  s a y i n g  i s  t h a t  u n l e s s

5 y o u  g o t  a  $ 1 0 0 , 0 0 0  a t  s t a k e  f o l k s ,  I  d o n ' t  w a n t  t o  d e a l  w i t h

6 y o u .  W e l l  w e ' v e  s a i d  t h a t  we o u g h t  t o  h a v e  a r b i t r a t i o n .  W e ' v e

7 s a i d  t h a t  i t  w o u l d  b e  a l o t  q u i c k e r ,  i t  w o u l d  b e  m o r e  e f f i c i e n t ,

8 i t  w o u l d  b e  b e t t e r  f o r  t h e  v i c t i m  i f ^ s u m s  i n  q u e s t i o n  o f  l e s s

9 t h a n  $ 1 0 0 , 0 0 0  mak e  i t  2 5 ,  mak e  i t  5 0 ,  mak e  i t  s ome  n u m b e r  t h a t ' s

1 0  m e a n i n g f u l ,  w e r e  f i r s t  a r b i t r a t e d .  T h a t  w o u l d  a v o i d  t h e  e x p e n s e

11 c f  j u r y  t r i a l s ,  a l l  t h e  f i l i n g s ,  a l l  t h e  r e s t  a n d  y o u  c a n  g e t  i t

1 2  d o n e  much m o r e  e f f i c i e n t l y .  Now ,  t o  b e  s u r e  t h a t  t h e r e ' 3  a
»

13  s a f e t y  v a l v e ,  t h e r e  s h o u l d  b e  a n  o p p o r t u n i t y  t o  a p p e a l  f r o m  t h e

1 4  a r b i t r a t i o n .  I f  s o m e o n e  i s  u n f a i r l y  t r e a t e d  o r  b e l i e v e s

15 t h e m s e l v e s  t o  b e  s o ,  t h e y  o u g h t  t o  h a v e  a  j u r y  t r i a l .  B u t

1 6  l i s t e n  t o  t h i s ,  when  s o m e o n e  i s  a c c u s e d  i n  o u r  s o c i e t y ,  t h e y

17  h a v e  t o  d e f e n d  t h e m s e l v e s ,  a n d  i t ' s  a  p u n i s h m e n t  e v e n  i f  y o u ' r e

18  i n n o c e n t ,  c a u s e  y o u ' v e  g o t  t o  p a y  f o r  t h e  d e f e n s e .  S o  t h e r e

1 9  s h o u l d  b e  s ome  t h i n g  t h a t  m a k e s  t h e  a p p e a l  r e s p o n s i b l e .  S o  i f

20 t h e  a r b i t r a t i o n  a w a r d  o r  i f  t h e  j u r y  a w a r d  i s  n o t  m a t e r i a l l y

21 d i f f e r e n t  t h a n  t h e  a r b i t r a t i o n  a w a r d ,  how a b o u t  i f  t h e  p e r s o n

22 who  a p p e a l e d  h a s  t o  p a y  t h e  e x p e n s e  b o t h  t o  s o c i e t y  a n d  t h e

2 3  o t h e r  i n d i v i d u a l .  T h a t ' s  n o t  u n f a i r ,  t h a t ' s  n o t  b a r r i n g  t h e

2 4  r i g h t  t o  t r i a l ,  i t ' s  s a y i n g  i f  y o u  r e a l l y  b e l i e v e  y o u ' v e  g o t  a

2 5  b a d  d e a l ,  w e ' v e  g o t  a  m e c h a n i s m  t o  d e a l  w i t h  i t ,  b u t  y o u  h a v e  t

2 6  u n d e r s t a n d  y o u  m u s t  u s e  i t  r e s p o n s i b l y ,  y o u  c a n ' t  j u s t  p a p e r  t h
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1 w a l l s  w i t h  a word p r o c e s s o r  and $50 b u c k s  and su e e v e r y b o d y ,

2 W e l l , d o n ' t  l e t  me r u n  away w i t h  m y s e l f  h e r e .  R u l e  82 i n  th e

3 c o n t i n g e n t  f e e .  Now I  u n d e r s t a n d  t h a t  I ' v e  n o t  me t a s i n g l e

4 a t t o r n e y  i n  my l i f e  who b e l i e v e s  t h a t  t h e  c o n t i n g e n t  f e e  s h o u l d

5 be a n y t h i n g  b u t  w h a t  i t  i s .  B u t  l e t  me p o s e  some q u e s t i o n s  t o

6 y o u .  I f  y o u  d o n ' t  l i k e  t h e  s l i d i n g  s c a l e  t h a t  we h a v e  now,  i f

7 y o u  l o o k  a t  R u l e  82 t h e  way i t s  s e t  up b y  t h e - c o u r t ,  t h e r e ' s  a

8 s l i d i n g  s c a l e ,  i t ' s  i n  t h e r e ,  s o  y o u  h a v e  s l i d i n g  s c a l e s  f o r

9 some t h i n g s  a l r e a d y ,  how come we c a n ' t  h a v e  them f o r  some o t h e r

10 t h i n g s .  I f  an a t t o r n e y  t a k e s  t h i s  t h i n g  t o  a r b i t r a t i o n  a nd i f

1 1  t h e  a w a r d  i s  made i n  t h r e e  w e e k s ,  o r  tw o m o n t h s ,  s h o u l d  we g i v e

12 h i m  f o r t y  p e r c e n t  o f  t h e  $ 1 0 0 , 0 0 0 ?  Does t h * t  seem r e a s o n a b l e ?

#
13 I t  s e t t l e d  c a s e s  w h e r e  f r o m  t h e  t i m e  o f  t h e  e v e n t  u n t i l  t h e  t i m e

14 o f  t h e  p a y m e n t  b y  t h e  i n s u r a n c e  c o m p a n y ,  l e s 3  t h a n  90 d a y s  h a v e

15 e l a p s e d .  I s  i t  r e a s o n a b l e  t h a t  a n y  human b e i n g  i s  p a i d  a

16 m i l l i o n  b u c k s  f o r  t h e i r  s e r v i c e s ?  Can we a f f o r d  i t ?  I  d o n ' t

17 t h i n k  s o ,  . a p p a r e n t l y  n o t ,  a p p a r e n t l y  p e o p l e  a r e  g o i n g  b a r e .  I
\

18 know o f  a t  l e a s t  o ne a t t o r n e y  i n  to wn who owns a b a r  and he  h a s

19 no c o v e r a g e  on t h e  b a r .  So y o u  know t h e r e ' s  a p r o m i n e n t

20 a t t o r n e y  i n  M i a m i ,  w h o ' s  o ne o f  t h e  t o p  P I  g u y s ,  and he c a n ' t

21 g e t  i n s u r a n c e  a n y m o r e .  Now we h a v e n ' t  s a i d  t h a t  we h a v e  a l l  t h e

2 2  a n s w e r s ,  we s a i d  we t h i n k  t h a t  t h e r e  n e e ds  t o  be a l o o k  a t  t h e

23 s t a t u t e  o f  l i m i t a t i o n s ,  why? W e l l ,  i f  y o u  know w h a t  c l a i m s  made

24 i s ,  t h e n  y o u  u n d e r s t a n d  t h e  n e e d  f o r  s t a t u t e  o f  l i m i t a t i o n s .

25 L e t  me j u s t  t a k e  a m i n u t e  more t o  t e l l  y o u  a b o u t  c l a i m s  made.

26 W e ' r e  u s e d  t o  b u y i n g  o c c u r r e n c e  i n s u r a n c e .  T h a t  means t h a t  i f



y o u  b u y  i t  and s o m e t h i n g  h a p p e n s  and y o u ' r e  s u e d  1 0  y e a r s  down 

t h e  r o a d  y o u ' r e  c o v e r e d .  W e l l  t h e  p r o b l e m  i s  t h a t  t h e  s t a t u t e  

o f  l i m i t a t i o n s  a l l o w s  a c t i o n  f r o m  t h e  d a t e  o f  d i s c o v e r y  o r 

r e a s o n a b l e  d i s c o v e r y ,  n o t  f r o m  t h e  d a t e  o f  o c c u r r e n c e ,  s o  t h a t  

i n  t h e  c a s e  o f  a n  i n f a n t  t h a t ' s  2 1  o r  2 3  o r  w h a t e v e r  i t  t u r n s  

o u t  t o  b e .  T h e  i n s u r a n c e  c o m p a n i e s  d o n ' t  h a v e  a m e c h a n i s m  o f  

p r e d i c t i n g  how much t o  c h a r g e  f o r  t h a t  p e r i o d  o f  t i m e ,  s o  w h a t  

t h e y ' v e  d o n e  i s  v e r y  i n g e n u i o u s .  I f -  i t ' s  g o o d  f o r  t h e m ,  i t ' s  

t e r r i b l e  f o r  t h e  r e s t ,  o f  u s .  W h a t  t h e y ' v e  s a i d  i s  l o o k ,  h e r e ' s  

how i t ' s  g o i n g  t o  w o r k .  Y o u  h a v e  t o  b e  i n s u r e d  when  i t  h a p p e n s  

a n d  y o u  h a v e  t o  b e  i n s u r e d  when y o u  g e t  s u e d .  Now,  l e t  me j u s t

t a k e  y o u  t h r o u g h  t h a t  f o r  a  m i n u t e  a n d  t h e n  I ' l l  q u i t .  . I f  y o u
»

p a y  o n e  t h o u s a n d  t h i s  y e a r  a n d  y o u  g e t  c o v e r a g e ,  n e x t  y e a r  y o u  

p a y  tw o  t h o u s a n d  y o u  s a y  I ' m  c o n c e r n e d  t h e  c o s t ,  i s  g o i n g  u p ,  

n e x t  y e a r  y o u  p a y  t e n  t h o u s a n d ,  y o u  s a y  now I ' m  r e a l l y  c o n c e r n e  

b u t  t h e r e ' s  n o t  n o  o t h e r  c h o i c e  a n d  y o u  p a y  i t .  L e t ' s  l o o k  a t  

w h a t  h a p p e n s  i n  t h e  f o u r t h  y e a r .  T h e y  come  t o  y o u  a n d  t h e y  s a y
M *

i t s  g o i n g  t o  b e  $ 2 0 , 0 0 0  g r a n d .  T h e s e  a r e  n o t ,  I  mean  t h e s e  a r e  

n o t  u n r e a l  n u m b e r s ,  t h i s  i s  r e a l i t y ,  i t s  h a p p e n i n g .  S o  y o u  s a y  

w e l l  I  c a n ' t  p a y  i t .  O k a y ,  h e r e ' s  w h a t  h a p p e n s ,  i f  y o u  d o n ' t  

p a y  i t  a n d  y o u  g e t  s u e d  i n  y e a r  f o u r  f o r  w h a t  y o u  d i d  i n  y e a r  

o n e ,  t w o  o r  t h r e e ,  y o u ' r e  n o t  c o v e r e d ,  a n d  y o u r  $ 1 3 , 0 0 0  t h a t  y o  

p u t  o v e r  h e r e  i n  t h e  i n s u r a n c e  c om p a n y  i s  z i p ,  g o n e ,  y o u  g e t  

n o t h i n g  f r o m  i t .  S o  t h e n  t h e y  s a y  w e l l  y o u  c a n  make  a t a i l .

Y o u  c a n  b u y  a t a i l  a t  t h e  a v e r a g e  c o s t  o f  o n e  a n d  h a l f  t i m e s  

w h a t  i t  ' . ;as t h a t  y o u  p a i d  a l r e a d y .  T h e n  i f  y o u  g e t  s u e d  i n  y e a
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1  f o u r  f o r  w h a t  y ou  d i d  i n  o n e ,  t w o ,  t h r e e ,  y o u ' r e  i n  good s h a p e ,

2 y o u ' r e  c o v e r e d .  T h e  p r o b l e m  i s  y o u ' r e  n o t  c o v e r e d  i n  y e a r

3 f o u r .  I t  g o e s  o n  f r o m  t h e r e .  Y o u  c a n ' t  c h a n g e  c o m p a n i e s .  Onc e

4 y o u  d e c i d e  t o  g o  w i t h  t h e  c o m p a n y  o n  c l a i m s  m a d e ,  y o u ' v e  g o t

5 m a r r i e d  a n d  y o u  d i d n ' t  k n ow  a b o u t  i t ,  a n d  i t  t a k e s  a l o t  t o  g e t

6 d i v o r c e d .  Now,  f u r t h e r m o r e ,  t h i s  i s  g o i n g  t o  h a p p e n  n o t  j u s t  t o

7 p r o f e s s i o n a l s  who a l l e g e d l y  c a n  a f f o r d  i t ,  i t ' s  g o i n g  t o  h a p p e n

8 t o  e v e r y b o d y  a c r o s s  t h e  b o a r d  b e c a u s e *  t h e  i n s u r a n c e  c o m p a n i e s

9 c a n ' t  p r e d i c t  w h a t  t h e  l i a b i l i t y  i s  down t h e  r o a d ,  s o  l e a v e  t h e

10 s t a t u t e  o f  l i m i t a t i o n s  t h e  way  i t  i s  t o  t h e  l e g i s l a t u r e s ,  i f

11 t h a t ' s  w h a t  y o u  w a n t ,  e v e r y b o d y  t o  b e  o n  i s  c l a i m s  made

12  i n s u r a n c e  r a t e .  T h a t ' s  w h a t  g o i n g  t o  h a p p e n ,  b u t  I  d o n ' t  t h i n k

13 i t ' s  u n r e a s o n a b l e  t o  s a y ,  o t h e r  s t a t e s  h a v e  d o n e  t h i s .  We h a v e

1 4  s t a t u t e  o f  l i m i t a t i o n s  o n  o t h e r  k i n d s  o f  a c t i v i t y ,  i n c l u d i n g

15  s ome  c r i m i n a l  a c t i v i t y .  I  t h i n k  we c a n  c h a n g e  i t  s o  t h a t  i t  wa s

16  r e a s o n a b l e ,  made  i n s u r a n c e  p r e d i c t a b l e  a n d  s t i l l  d i d n ' t

1 7  d i s e n f r a n c h i s e  t h e  i n d i v i d u a l  who may  h a v e  a n  a c t i o n .  W e l l ,  we

18  o b v i o u s l y  n e e d  a  l o t  o f  h e l p .  T h i s  i s  a  p r o b l e m .  T h i s  i s  n o t ' a

1 9  p r o b l e m  t h a t  o n e  s p e c i a l  i n t e r e s t  g r o u p  i s  b r i n g i n g  t o  y o u .  Th e

20 c i t i z e n s  c o a l i t i o n  i n  n o t  j u s t  d o c t o r s ,  i t s  n o t  j u s t  d e n t i s t s ,

21 a n d  i t s  n o t  j u s t  h o s p i t a l s ,  i t ' s  d a y c a r e s  a n d  n u r s e r i e s  a n d

22 t - u c k e r s  a n d  a i r  t a x i s  a n d  m u n i c i p a l i t i e s  a n d  r i g h t  down t h e

23  r o a d ,  s o  o u r  l e g a l  s y s t e m  n e e d s  s ome  a d d r e s s i n g ,  a n d  we n e e d

2 4  s ome  h e l p  a d d r e s s i n g  i t ,  a n d  t h a n k  y o u  f o r  t h e  o p p o r t u n i t y  t o
2 5  t a l k  t o  y o u .
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SPEAKER: ERIC T .  SANDERS

M r .  B r a n s o n  and a l l  t h e  m em b e r s  o f  t h e  B o a r d  o f  G o v e r n o r s ,  t h a n  

y o u  v e r y  much f o r  g i v i n g  u s  t h e  o p p o r t u n i t y  t o  g i v e  s ome  i n s i g h  

o n  w h a t  we c o n s i d e r  t o  b e  a  p r o b l e m  i n  t h e  i n s u r a n c e  i n d u s t r y  

a n d  t o u c h  o n  a l s o  s om e  o f  t h e  p r o b l e m s  i n  t h e  A l a s k a  c i v i l  

j u s t i c e  s y s t e m .  B e f o r e  I  s t a r t ,  I ' d  l i k e  t o  j u s t  s a y  I  

a p p r e c i a t e  v e r y  much D r .  M c G u i r e  t a k i n g  t i m e  o u t  f r o m  h i s  b u s y  

p r a c t i c e  t o  g i v e  u s  h i s  i n s i g h t s  o n  J t h e  p r o b l e m s  w e ' r e  f a c i n g .

I  k n ow  h e  h a s  d e v o t e d  a  l o t  o f  t i m e  a n d  I  a p p r e c i a t e  t h a t ,  a n d  

a p p r e c i a t e  o t h e r  p e o p l e  t h a t  a r e  a t t e n d i n g  t h i s  t o d a y  t r y i n g  t o  

g e t  s ome  i n s i g h t s  o n  t h e  p r o b l e m s  a n d  p o s s i b l e  r e s o l u t i o n s  t o  

t h o s e  p r o b l e m s .  D r .  M c G u i r e  d i d n ' t  t a l k  a b o u t  t h e  l a w y e r s  a s
9

b e i n g  c i t i z e n s .  W e ' r e  c i t i z e n s  t o o ,  a n d  we p a y  i n s u r a n c e  r a t e s  

a n d  I  c a n  o n l y  s p e a k  f o r  m y s e l f  t h a t  my i n s u r a n c e  r a t e s  h a v e  

g o n e  up  c o r  a  1 0 0 0  p e r c e n t  i n  tw o  y e a r 3 ,  s o  I ’ m e q u a l l y  

c o n c e r n e d  a b o u t  t h e  i n s u r a n c e  c r i s i s  a n d  I  h a v e  a  p e r s o n a l  s t a k  

i n  w h a t ' s  h a p p e n i n g  i n  t h e  i n s u r a n c e  i n d u s t r y .  And I ' m  c u r i o u s  

a s  t o  why  i t  i s  t h a t  my i n s u r a n c e  r a t e s  h a v e  g o n e  up  t h a t  much 

i n  t w o  y e a r s .  And t h a t ' s  b a s i c a l l y  why  w e ' r e  h e r e  a n d  why  t h e  

p e o p l e  i n  t h e  a u d i e n c e  a r e  h e r e  i s  b e c a u s e  I  t h i n k  t h e y  f e e l  t h  

s ame  p i n c h  t h a t  t h e r e ' s  i s  a  p r o b l e m  g e t t i n g  i n s u r a n c e ,  t h e y ' r e  

c o n c e r n e d  a b o u t  t h e  i n c r e a s e  i n  c o s t  o f  i n s u r a n c e .  A l a s k a  

c i t i z e n s  a r e  b e i n g  t o l d  t h a t  t h e  s o l u t i o n  t o  t h i s  p r o b l e m  i s  t o  

c h a n g e  t h e  c i v i l  j u s t i c e  s y s t e m .  I  a t t e n d e d  a  l e g i s l a t i v e  

h e a r i n g  a b o u t  a m o n t h  a g o ,  w h i c h  many  p r o m i n e n t  p e o p l e  t e s t i f i e  

a n d  many  o f  t h e  p e o p l e  t h a t  t e s t i f i e d  w e r e  ’ / - c a l l e d  e x p e r t s  i n
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t h e  i n s u r a n c e  i n d u s t r y ,  p e o p l e  t h a t  h a v e  been r u n n i n g  i n s u r a n c e  

p r o g r a m s  i n  C a l i f o r n i a  a n d  o t h e r  p a r t s  o f  t h e  c o u n t r y  and t h e  

S t a t e  l e g i s l a t o r s  w a n t e d  h e a r  t h e i r  v i e w s  on why we a r e  w h e r e  we 

a r e .  One  o f  t h e  p e o p l e  t h a t  s p o k e  was  a g e n t l e m e n  b y  t h e  name 

o f  R o b e r t  H u n t e r ,  who  wa s  t h e  f o r m e r  f e d e r a l  i n s u r a n c e  

a d m i n i s t r a t o r  u n d e r  t h e  F o r d  a n d  C a r t e r  a d m i n i s t r a t i o n s .  M r .  

H u n t e r  h a d  s ome  v e r y  i n t e r e s t i n g  o b s e r v a t i o n s  t o  m a k e .  O n e ,  h e  

s a i d  t h a t  d e s p i t e  a n y  c h a n g e s  a r e  m a d e ,  i f  no  c h a n g e s  a r e  made  

o r  s i g n i f i c a n t  c h a n g e s  a r e  made  t h i s  c r i s i s ,  t h i s  p r e s e n t  

i n s u r a n c e  c r i s i s  w i l l  b e  o v e r  i n  1 8  m o n t h s ,  s o  t h a t  i f  t h e r e  i s  

a b s o l u t e l y  n o  c h a n g e s  i n  t h e  c i v i l  j u s t i c e  s y s t e m ,  t h e

i n c r e a s i n g  i n s u r a n c e  r a t e s ,  a n d  t h e  p r o b l e m s  a r i s i n g  f r o m  t h a t
»

w o u l d  b e  o v e r .  One  o f  t h o  l e g i s l a t o r s  wa s  s o  a s t o u n d e d  b y  t h a t  

c ommen t  t h a t  h e  a s k e d  t h e  i n s u r a n c e  r e f o r m  p e o p l e ,  t h e  p e o p l e  

t h a t  w e r e  s p e a k i n g  o n  b e h a l f  o f  t h e  t o r t  c h a n g e s ,  i f  t h a t  was  

t r u e  a n d  t h e  a n s w e r  w a s ,  y e s ,  t h a t  i s  t r u e ,  i t ' s  g o i n g  t o  b e  

o v e r  i n  1 8  m o n t h s ,  e v e n  i f  y o u  do  n o t h i n g .  And t h a t  was  a  • 

s h o c k i n g  a n s w e r  a n d  i t  d i d n ' t  c ome  f r o m  a n  a t t o r n e y ,  i t  d i d n ' t  . 

c om e  f r o m  s o m e b o d y  w h o ' s  g o t  a v e s t e d  i n t e r e s t  i n  c h a n g i n g ,  i t  

c ame  f r o m  s o m e b o d y  t h a t  wa s  s p e a k i n g  o n  b e h a l f  o f  m a k i n g  t h e s e  

c h a n g e s  i n  t h e  c i v i l  j u s t i c e  s y s t e m .  One  o f  t h e  i n s u r a n c e  

e x p e r t s  s p e a k i n g  o n  b e h a l f  o f  m a k i n g  c h a n g e s  i n  t h e  t o r t  s y s t e m  

wa s  a l s o  a s k e d  i f  we mak e  e v e r y  c h a n g e  t h a t  y o u ' r e  p r o p o s i n g  

h e r e ,  w i l l  i n s u r a n c e  r a t e s  g o  d o w n ,  w i l l  t h e y  g o  down i n  t h e  

n e x t  s i x  m o n t h s ,  o r  t h e  n e x t  y e a r ,  b e c a u s e  my c o n s t i t u e n t s  a r e  

h a v i n g  p r o b l e m s  w i t h  i n s u r a n c e  t o d a y ,  a n d  I  n e e d  t o  know i f  we
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make t h e s e  c h a n g e s ,  i s  t h e r e  g o i n g  t o  be a d r a m a t i c  d e c r e a s e  i n  

i n s u r a n c e  r a t e s ,  o r  i s  t h e r e  g o i n g  t o  b e  a l e v e l i n g  o f f .  A g a i n  

k e e p  i n  m i n d  t h a t  t h i s  i s  s o m e b o d y  t h a t  i s  s p e a k i n g  o n  b e h a l f  o 

t h e  i n s u r a n c e  i n d u s t r y ,  a n d  t h a t  r e p r e s e n t a t i v e  s a i d ,  i t  w i l l  b 

s e v e n  t o  t e n  y e a r s  b e f o r e  we k n ow  w h e t h e r  t h e r e  w i l l  b e  a n y  

e f f e c t  a t  a l l  o n  r a t e s .  We d o n ' t  k n o w ,  b u t  we s h o u l d  do  

s o m e t h i n g .  And I  t e l l  y o u  t h a t  i f  i t ' s  g o i n g  t o  t a k e  b e t w e e n  

s e v e n  a n d  t e n  y e a r s  t o  f i n d  o u t  w h e t h e r  a r e  t h e s e  d r a m a t i c  

c h a n g e s  t h e y ' r e  p r o p o s i n g  a r e  g o i n g  t o  h a v e  a n  e f f e c t  o n  o u r  

i n s u r a n c e  r a t e s ,  a n d  I  t h i n k  we n e e d  t o  b e  v e r y  c a r e f u l  a b o u t  g 

m a k i n g  s ome  d r a m a t i c  c h a n g e s  i n  t h e  c i v i l  j u s t i c e  s y s t e m ,  a n d  

a g a i n ,  t h e  l e g i s l a t o r s  w e r e  q u i t e  s u r p r i s e d  t o  f i n d  o u t . t h a t  

w e ' r e  l o o k i n g  a t  1 9 9 5  o r  1 9 9 6  b e f o r e  we k now i f  i n  f a c t  t h e s e  

c h a n g e s  h a v e  a n  i m p a c t .  T h e  f a c t  i s ,  i f  a l l  t h e  p r o p o s a l s  f o r  

c h a n g i n g  t h e  t o r t  s y s t e m  w e r e  p a s s e d  b y  t h e  A l a s k a  l e g i s l a t u r e  

t o d a y ,  i n s u r a n c e  r a t e s  w i l l  n o t  g o  down a n d  t h e n  y o u r  f u t u r e ,

a n d  I  t h i n k  t h a t ' s  why  t h e  p e o p l e  i n  t h i s  a u d i e n c e  a r e
■ •«. *

c o n c e r n e d ,  a n d  t h a t ' s  why  p e o p l e  t h r o u g h o u t  t h e  S t a t e  o f  A l a s k a  

a r e  c o n c e r n e d ,  t h e y  w a n t  t o  k now w h a t  i s  g o i n g  t o  h a p p e n  t o  

t h e i r  i n s u r a n c e  r a t e s  n o w ,  a n d  ’h a t ' s  g o i n g  t o  h a p p e n  i n  t h e  

n e x t  s i x  m o n t h s  o r  y e a r ,  b e c a u s e  t h e y ' r e  b e i n g  s q u e e z e d  now a n d  

a  s o l u t i o n  t h a t  h a s  a n  i m p a c t  m ayb e  i n  t e n  y e a r s  i s  n o t  w h a t  

t h e y ' r e  i n t e r e s t e d  i n .  S o  I  t h i n k  i t ' s  i m p o r t a n t  t o  d i s t i n g u i s  

i f  w e ' t e  g o i n g  t o  mak e  c h a n g e s  i n  t h e  c i v i l  j u s t i c e  s y s t e m ,  

l e t ' s  mak e  c h a n g e s  b e c a u s e  t h e  c i v i l  j u s t i c e  s y s t e m  n e e d s  t o  be  

c h a n g e d ,  n o t  b e c a u s e  i t s  g o i n g  t o  h a v e  a n  i m m e d i a t e  i m p a c t  on



1

2

3

4

5

6

7

8

9

1 0

1 1

1 2

13

1 4

15

16

17

1 8

19

2 0

2 1

2 2

2 3

2 4

25

2 6

o u r  i n s u r a n c e  r a t e s .  I  t h i n k  t h e r e  d o e s  need t o  be some changes 

i n  t h e  c i v i l  j u s t i c e  s y s t e m .  Some p e o p l e  d i s a g r e e  w i t h  me.

T h e y  s a y  we l i k e  i t  j u s t  t h e  way  i t  i s .  Some p e o p l e  s a y  i t  

n e e d s  t o  b e  o v e r h a u l e d  c o m p l e t e l y .  I  t h i n k  t h e r e  d o e s  n e e d  t o  

b e  s ome  c h a n g e s .  I  q u e s t i o n  w h e t h e r  o r  n o t  t h e y  h a v e  t o  b e  a s  

d r a s t i c  a s  D r .  M c G u i r e  w o u l d  p r o p o s e ,  r  t h i n k  t h e r e  a r e  s ome  

v e r y  g o o d  p r o p o s a l s  i n  t h e  l e g i s l a t i o n  t h a t  i s  now b e f o r e  t h e  

l e g i s l a t u r e ,  a n d  o n e  o f  t h em  D r .  M c G u i r e  t o u c h e d  o n  a t  s ome  

l e n g t h ,  a n d  t h a t  i s  m a n d a t o r y  a r b i t r a t i o n .  I  t h i n k  t h a t  i t ' s  

f a i r  t o  s a y  b a s e d  o n  s t a t i s t i c s  w e ' v e  b e e n  g i v e n ,  t h a t  a b o u t  9 0  

t o  9 5  p e r c e n t  o f  a l l  c l a i m s  t h a t  a r e  b r o u g h t  w i t h i n  t h e  A l a s k a  

j u s t i c e  s y s t e m ,  t h e  A l a s k a  c o u r t  s y s t e m ,  a r e  c l a i m s  l e s s ^ t h a n  

$ 5 0 , 0 0 0 ,  a n d  I  t h i n k  i t ' s  f a i r  t o  a s s u m e  t h a t  a c e r t a i n  

p e r c e n t a g e  o f  c l a i m s  a r e  n e v e r  b r o u g h t  t o  tu<i j u s t i c e  s y s t e m ,  

o n l y  i f  t h e y  c a n n o t  b e  r e s o l v e d  w i t h  t h e  i n s u r a n c e  c om p a n y  

i t s e l f ,  d o e s  i t  e n d  u p  i n  t h e  c o u r t  s y s t e m .  S o ,  m ay b e  i t ' s  9 8  

p e r c e n t  o f  a l l  i n j u r y  c l a i m s  i n v o l v e d  d am a g e s  l e s s  t h a n
4 ?

$ 5 0 , 0 0 0 .  I i  t h a t ' s  t h e  c a s e ,  w e ' r e  t a l k i n g * a b o u t  a  s i g n i f i c a n t ,  

a v a s t  m a j o r i t y  o f  c a s e s  t h a t  c a n  b e  h a n d l e d  m o r e  e f f i c i e n t l y .  

T h e  c i v i l  j u s t i c e  s y s t e m  d o e s  a  v e r y  p o o r  j o b  i n  my m i n d  o f  

d e a l i n g  w i t h  t h e s e  s m a l l  c l a i m s .  A s m a l l  c a s e  t a k e s  a s  much 

t i m e  t o  g e t  t h r o u g h  o u r  s y s t e m  a s  a  m i l l i o n  d o l l a r  c a s e .  A 

m i l l i o n  d o l l a r  c a s e  may  b e  t h a t  o n e  i n  a  t h o u s a n d ,  o r  o n e  i n  t e n  

t h o u s a n d  c a s e  a n d  f o r  t h a t  t h e  c o u r t  s y s t e m  may b e  m o r e  

e f f i c i e n t ,  b u t  f o r  t h e  s m a l l e r  c a s e  i t ' s  a b s o l u t e l y  a b s u r d  t h a t  

we s h o u l d  h a v e  t o  w a i t  t h r e e  y e a r s  t o  g e t  t o  t h e  p o i n t  w h e r e  a
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1  j u r y  can d e t e r m i n e  w h e t h e r  o r  n o t  t h e  c l a i m  i s  w o r t h  $ 5 0 , 0 0 0  or

2 $ 1 2 , 0 0 0  o r  n o t h i n g ,  a n d  s o  I  a g r e e  w h o l e h e a r t e d l y  w i t h  D r .

3 M c G u i r e  t h a t  t h e s e  c a s e s  s h o u l d  b e  f u n n e l e d  i n t o  a n  a l t e r n a t i v e

4 r e s o l u t i o n  s y s t e m .  I t ' s  my o p i n i o n  t h a t  t h e  t i m e  w o u l d  b e  c u t

5 d r a m a t i c a l l y .  I t ' s  my o p i n i o n  t h a t  t h e  c o 3 t s  t o  t h e  i n s u r a n c e

6 c o m p a n i e s  w o u l d  b e  r e d u c e d  s u b s t a n t i a l l y .  R i g h t  now a n y  l a w

7 s u i t  f o r  $ 3 0 , 0 0 0 ,  i t  t a k e s  t h r e e  y e a r s  t o  p r o c e s s .  Y ou  c a n

8 f a i r l y  w e l l  a s s u m e  t h a t  i f  t h e  i n s u r a n c e  d e f e n s e  f e e s  a r e  n o t

9 $ 1 0 , 0 0 0  t h e y  n a y  b e  m o r e ,  b e c a u s e  a s  D r .  M c G u i r e  s a i d  a  t h i r d  o

1 0  t h e  u l t i m a t e  a w a r d  i s  p a i d  t o  d e f e n s e  c o s t s .  T h a t ' s

1 1  i n e f f i c i e n t .  T h a t ' s  n o t  t h e  w ay  i t  s h o u l d  b e .  T h e s e  c l a i m s

12 s h o u l d  b e  r e s o l v e d  p r o m p t l y  a n d  I  t h i n k  t h e y  c a n  b e  p r o m p t l y

1 3  r e s o l v e d  e f f i c i e n t l y  t h r o u g h  t h e  a r b i t r a t i o n  s y s t e m .  S o  I  j u s t

1 4  w a n t  t o  mak e  i t  c l e a r  t h a t  a l t h o u g h  D r .  M c G u i r e  a n d  I  d o n ' t

1 5  a g r e e  o n  e v e r y t h i n g ,  we w h o l e h e a r t e d l y  a g r e e  w i t h  e a c h  o t h e r  o n

1 6  t h a t  p o i n t .  T h e r e  a r e  s om e  c h a n g e s  i n  t h e  b i l l  a n d  I ' m  n o t

1 7  g o i n g  t o  a d d r e s s  e v e r y t h i n g  t h a t  D r .  M c G u i r e  s a i d ,  b u t  t h e r e  ar«

1 8  s ome  t h i n g s  t h a t  h e  s a i d  t h a t  I  d o  n o t  d i s a g r e e  w i t h  h i m  o n ,  a m

19  I  d o n ' t  t h i n k  t h e y ' r e  a  g o o d  i d e a .  T h e  b i l l  t h a t  i s  now b e i n g

2 0  c o n s i d e r e d  b o t h  b y  t h e  S e n a t e  a n d  b y  t h e  H o u s e ,  b a s i c a l l y  d o e s

2 1  aw ay  w i t h  p u n i t i v e  d a m a g e s .  I t ' s  k i n d  o f  a  c u t e  t r i c k  t o  s a y

2 2  w e l l ,  l e t ' 3  j u s t  g i v e  a l l  t h e  d a m a g e s  t o  t h e  S t a t e  b e c a u s e  l e t ' j

2 3  f a c e  i t ,  l i t i g a t i o n  i s  n o t  f u n ,  p e o p l e  d o n ' t  e n g a g e  i n

2 4  l i t i g a t i o n  f o r  t h e  s h e e r  t h r i l l  o f  i t ,  a n d  n o b o d y  i s  g o i n g  t o

25  p u r s u e  a  p u n i t i v e  d a m a g e s  c l a i m  i f  t h e y  d o n ’ t  f e e l  t h e r e ' s

2 6  s o m e t h i n g  i n  i t  f o r  t h e m ,  a n d  n o n e  o f  y o u  t h e r e ,  a n d  c e r t a i n l y
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m y s e l f  w o u l d  s a y ,  y e a h ,  I ' m  g o i n g  t o  e n g a g e  i n  t h r e e  o r  f o u r  

y e a r s  o f  i n t e n s e  l i t i g a t i o n  a n d  w a s t e  my t i m e  a n d  my e n e r g y  a n d  

my m o n e y  s o -  t h a t  i f  I  p r e v a i l ,  a l l  o f  t h e  f r u i t s  o f  my l a b o r s  go 

t o  t h e  S t a t e  o r  A l a s k a .  T h e  f a c t  i s  t h a t  i f  w« p r o p o s e  t h a t ,  

a n d  i t ' s  p a s s e d  f o r g e t  p u n i t i v e  d a m a g e s ,  i t ' s  n o t  g o i n g  t o  b e  

t h e r e .  P u n i t i v e  d a m a g e s  h a 3 v e r y  l i t t l e  i f  a n y t h i n g  t o  d o  w i t h  

t h e  i n c r e a s e  i n  i n s u r a n c e  r a t e s - .  V i r t u a l l y  a l l  i n s u r a n c e  

c o m p a n i e s  e x c l u d e  p u n i t i v e  d a m a g e s  in- t h e  p o l i c i e s  t h e y  w r i t e ,  

t h e y  s a y  we w i l l  n o t  a w a r d  p u n i t i v e  d a m a g e s .  S o  t h  t  h a s  

n o t h i n g  t o  d o  w i t h  i n s u r a n c e  r a t e s .  T h e y  s i m p l y  w r i t e  i t  o u t  o f  

a  r i s k  t h a t  t h e y  c o v e r .  T h e r e  i s  a  r e a l  r e a s o n  why  i n s u r a n c e  

c o m p a n i e s  w a n t  t o  p u t  a n  e n d  t o  p u n i t i v e  d a m a g e s ,  a n d  t h a t  i 3 
t h a t  t h e r e  i s  a  b o d y  o f  l a w  o u t  t h e r e  t h a t  s a y s  i f  i n s u r a n c e  

c o m p a n i e s  e n g a g e  i n  b a d  f a i t h  h a n d l i n g  o f  c l a i m s ,  t h e n  t h e y  may 

b o  l i a b l e  f o r  p u n i t i v e  d a m a g e s .  T h i s  i s  a  b o o k  b y  a n  a u t h o r  

n amed  J o h n  M c C a r t h y  a n d  i t s  e n t i t l e d  " P u n i t i v e  D ama g e s  i n  Bad  

F a i t h  C a s e s . "  I t s  a  b _ o k  o f  h u n d r e d s  o f  p a g e s  o f  c a s e s  i n  w h i c h  

i n s u r a n c e  c o m p a n i e s  h a v e  e n g a g e d  i n  b a d  f a i t h  p r a c t i c e s ,  d e n y i n g  

c l a i m s  t o  p e o p l e ,  r e f u s i n g  t o  d e f e n d  p e o p l e  t h a t  h a v e  b e e n  s u e d ,  

d e l a y i n g  p a y m e n t s ,  r e f u s i n g  t o  mak e  p a y m e n t s  t h e y ' r e  o b l i g a t e d  

t o  p a y .  Now i f  y o u  h a v e  a  c l a i m  i n  w h i c h  a n  i n s u r a n c e  c o m p a n y ,  

a n d  a g a i n ,  t h i s  c a n  b e  y o u r  own i n s u r a n c e  c o m p a n y ,  i t ' s  n o t  

s i m p l y  s o m e b o d y  t h a t  i t ' s  i n s u r i n g  s o m e b o d y  y o u ' r e  s u i n g ,  y o u r  

own i n s u r a n c e  c om p a n y  r e f u s i n g  t o  d e f e n d  y o u  w r o n g f u l l y ,  o r  

r e f u s e s  t o  mak e  a r e a s o n a b l e  s e t t l e m e n t  o n  y o u r  b e h a l f ,  a n d  

f o r c e s  y o u ,  t h e  d e f e n d a n t  t o  b e  d r a g g e d  t h r o u g h  t h e  c o u r t  s y s t e m
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1  f o r  t h r e e  o r  ,ur y e a r s ,  and t h e n  maybe g e t  h i t  w i t h  a j u d g m e n t

2 i n  e x c e s s  o u y o u r  i n s u r a n c e  p o l i c y ,  s o l e l y  b e c a u s e  t h e  i n s u r a n c

3 c o m p a n y  s a i d  o u r  p r a c t i c e  i s  f o r  t h e  t i m e  b e i n g ,  we n e e d  m o r e

4 m o n e y ,  w e ' r e  n o t  g o i n g  t o  p a y  a n y  c l a i m s ,  w e ' r e  g o i n g  t o  f i g h t

5 t h e s e  t h i n g s  t o  t h e  e n d  a n d  i f  y o u ' r e  t h e  i n s u r e d  a n d  y o u  e n d  u;

6 g e t t i n g  s t u c k  b e c a u s e  o f  t h a t  p o l i c y ,  w h a t ' s  y c u r  r e c o u r s e ?  Yo-.

7 h a v e  t h e  r i g h t  t o  g o  a g a i n s t  y o u r  i n s u r a n c e  c o m p a n y .  I  t h i n k

8 t h a t ' s  e x t r e m e l y  r e a s o n a b l e ,  i f  t h e - i n s u r a n c e  c om p a n y  h a s

9 e n g a g e d  i n  b a d  f a i t n t W e ' r e  n o t  t a l k i n g  a b o u t  i n s u r a n c e

10  c o m p a n i e s  t h a t  h a n d l e  c l a i m s  r e a s o n a b l y .  B a d  f a i t h  p r a c t i c e s  b;

1 1  i n s u r a n c e  c o m p a n i e s .  Now i f  a n  i n s u r a n c e  c om p a n y  r e f u s e s  t o  pa ;

1 2  y o u r  r e a s o n a b l e  c l a i m  f o r  $ 5 , 0 0 0 ,  p a y  t h e  p l a i n t i f f  o n  y o u r

13  b e h a l f  $ 5 , 0 0 0 ,  a n d  y o u  g e t  d r a g g e d  t h r o u g h  t h e  c o u r t  s y s t e m  f o r

1 4  y e a r s  o n  e n d ,  a n d  y o u  e n d  up  h a v i n g  t o  p a y  m o r e  t h a n  t h a t  $ 5 , 0 Q (

15 p o l i c y  y o u  m ay  h a v e ,  w h a t ' s  y o u r  r e c o u r s e ?  W e l l  y o u  h a v e  t h e

16  r e c o u r s e  t o  p a y  t h e  m o n e y  o u t  o f  y o u r  own p o c k e t  t o  t h e

17  c l a i m a n t ,  a n d  t h e n  y o u  h a v e  t h e  r i g h t  t o  g o  a f t e r  y o u r  i n s u r a n c t

1 8  c o m p a n y  b e c a u s e  t h e y  p u t  y o u  i n  t h a t  p o s i t i o n .  W e l l  i f  t h e  .

1 9  d a m a g e s  a r e  a  f e w  t h o u s a n d  d o l l a r s  o r  $ 1 0 , 0 0 0 ,  o b v i o u s l y  t h e r e ' :

20 n o t  much i n c e n t i v e  t h e r e ,  i f  t h a t ' s  a l l  t h e  i n s u r a n c e  c om p a n y

21 h a s  t o  d o  i s  p a y  y o u r  a c t u a l  d a m a g e s  a n d  i f  t h e y  h a v e  t o  p a y

22 p u n i t i v e  d a m a g e s ,  t o  k i n d  o f  p u n i s h  t h em  t o  mak e  t h e m  r e a l i z e  [

2 3  t h e y  c a n ' t  g e t  aw ay  w i t h  t h e s e  k i n d s  o f  b a d  p r a c t i c e s ,  t h e y ' r e

2 4  g o i n g  t o  c h i n k  t w i c e  a b o u t  e n g a g i n g  i n  b a d  f a i t h ,  a n d  t h a t ' s  tj

2 5  r e a l l y  t h e  p u r p o s e  o f  p u n i t i v e  d a m a g e s .  I t ' a  n o t ,  t h i s  b i l l  i s

2 6  i n t e n d e d  t o  g e t  r i d  o f  p u n i t i v e  d a m a g e s  b e c a u s e  i n s u r a n c e
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c o m p a n i e s  d o n ' t  l i k e  t h e  i d e a  o f  h a v i n g  t o  p a y  e x t r a  i f  t h e y  

e n g a g e  i n  bad f a i t h .  S o ,  as f a r  as I ' m  c o n c e r n e d ,  s i n c e  

p u n i t i v e  damages can be e x c l u d e d  on l i a b i l i t y  p o l i c i e s ,  t h e  s o l e  

p u r p o s e  o f  t h i s  l e g i s l a t i o n  i s  t o  p r o t e c t  i n s u r a n c e  c o m p a n i e s  

e n g a g i n g  i n  bad f a i t h  f r o m  h a v i n g  t o  p a y  p u n i t i v e  damages 

t h e m s e l v e s .  A g a i n ,  t h a t  ' >ok i s  f u l l  o f  c a s e s ,  h u n d r e d s  and 

h u n d r e d s  o f  c a s e s  w h e r e  i n s u r a n c e  c o m p a n i e s  h a v e  e n g a g e d  i n  bad 

f a i t h .  O b v i o u s l y  t h e  v a s t  m a j o r i t y  o‘f  i n s u r a n c e  c o m p a n i e s ,  and 

t h e  v a s t  m a j o r i t y  o f  c l a i m s  a r e  h a n d l e d  i n  good  f a i t h .  T h e y ' r e  

p r o p e r l y  h a n d l e d ,  t h e y ' r e  f a i r l y  h a n d l e d ,  p e o p l e  a r e  s a t i s f i e d  

w i t h  t h e  r e p r e s e n t a t i o n  t h e y ' v e  g o t  b y  t h e i r  i n s u r a n c e  c o m p a n y ,  

an d  s o  p u n i t i v e  damages a r e  r a r e l y  a w a r d e d ,  b u t  t h e r e  a r e  

i n s t a n c e s  w h e r e  i t  i s  a p p r o p r i a t e ,  a n d  t h a t ' s  why i t ' s  t h e r e .

To me, i t s  l i k e  t h e  s a y i n g  t h a t  l o c k s  k e e p  h o n e s t  p e o p l e  h o n e s t ,  

a n d  I  t h i n k  i n s u r a n c e  c o m p a n i e s  b y  and l a r g e  a r e  h o n e s t  and 

e t h i c a l ,  b u t  p u n i t i v e  damages k e e p  i n s u r a n c e  c o m p a n i e s  h o n e s t ,  

a nd t h e  h o n e s t  o n e ' s  d o n ' t  h a v e  t o  w o r r y  a b o u t  p u n i t i v e  

d a m a g e s .  T h e  o n e ' s  t h a t  a r e n ' t  h o n e s t ,  do h a v e  t o  w o r r y  a b o u t  

p u n i t i v e  d a m a g e s ,  and I  w o u l d  r e f e r  i n t e r e s t e d  p e o p l e  t o  a book 

b y  A n d r e w  T o b i a s  c a l l e d  t h e  " I n v i s i b l e  B a n k e r s "  and t h a t ' s  how 

he r e f e r s  t o  i n s u r a n c e  c o m p a n i e s  as i n v i s i b l e  b a n k e r s ,  a n d  he 

c i t e 3  i n  t h e r e  a number o f  i n s t a n c e s  i n  w h i c h  i n s u r a n c e  

c o m p a n i e s  e n g a g e  i n  t h e s e  o u t r a g e o u s  p r a c t i c e s  o f  bad f a i t h  and 

I  h n i n k  t h a t  i f  a n y b o d y  t o o k  t h e  t i m e  t o  r e a d  some o f  t h o s e  

e x a m p l e s  t h e y  w o u l d  w h o l e h e a r t e d l y  a g r e e  t h a t  t h e  i n s u r a n c e  

c om pany d i d  d e s e r v e  t o  be p u n i s h e d .  So i t ' s  my o p i n i o n  t h a t
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1  t h e r e  i s  a j u s t i f i c a t i o n  f o r  k e e p i n g  p u n i t i v e  d a m a g e s .  I t ' s  not

2 b e c a u s e  t h e y  a r e  p a i d  on  l i a b i l i t y  c l a i m s ,  i n  my e x p e r i e n c e

3 t h e r e  a r e  mayb e  tw o  o r  t h r e e  p u n i t i v e  d am a g e s  a w a r d s  t h a t  h a v e

4 b e e n  g i v e n  i n  A l a s k a ,  n o n e  o f  t h e m  i n v o l v i n g  d o c t o r s ,  t h e r e ' s

5 n o t  a  d o c t o r  i n  t h i s  S t a t e  t h a t  h a s  e v e r  p a i d  o n e  d i m e  i n

6 p u n i t i v e  d a m a g e s  t h a t  I ' m  a w a r e  o f .  T h e  o t h e r  t h i n g  I ' d  l i k e  t c

7 t o u c h  o n  t h a t  h e ,  t h a t  D r .  M c G u i r e  a d d r e s s e d  i s  t h e  i d e a  o f

8 m a k i n g  t h e s e  p e r i o d i c  p a y m e n t s  r a t h e r  t h a n  a  l u m p  s um .  T h i s  i s

9 s o m e w h a t  c o m p l i c a t e d ,  b u t  b a s i c a l l y  w h a t  t h e  i n s u r a n c e  c o m p a n i e s

10 w a n t  t o  d o  i s  r a t h e r  t h a n  p a y i n g  a  l u m p  sum a w a r d  t h e y  w a n t  t o

1 1  p a y  i t  o u t  o v e r  a  p e r i o d  o f  t i m e .  And t h i s  w o u l d  r e s u l t  i n  a

12  t r e m e n d o u s  w i n d f a l l  f o r  t h e  i n s u r a n c e  c o m p a n i e s  a n d  i t ' s  m ad e ,

1 3  i t ’ s  t h e  o n e  p a r t  o f  t h e  p r o p o s a l s  p u s h e d  b y  t h e  t o r t  c h a n g e

1 4  p e o p l e  t h a t  i s  r e a l l y  t h e  m o s t  o u t r a g e o u s  i n  my o p i n i o n .  D r .

1 5  M c G u i r e  r e f e r r e d  t o  t h e  m i l l i o n  d o l l a r  l o t t e r y ,  i s ,  i s  n o t  a

16  m i l l i o n  d o l l a r s ,  w e l l  t h a t ' s  t r u e .  I f  y o u  l o o k  a t  w h a t  t h o s e

1 7  l o t t e r i e s  d o ,  t h e y  s a y ,  y o u  won a  m i l l i o n  d o l l a r s ,  b u t  we w i l l

1 8  p a y  i t  t o  y o u ,  $ 2 0 , 0 0 0  a y e a r  f o r  t h e  n e x t  5 0  y e a r s .  I n  t h e  -

19  m e a n t i m e ,  t h e y  i n v e s t  t h e  m o n e y  t h a t  t h i s  p e r s o n  s u p p o s e d l y  won ,

20  a n d  b y  t h e  t i m e  t h e y  p a y  t h a t  $ 2 0 , 0 0 0  p a y m e n t  t h a t  y e a r  5 0 ,  t h e

2 1  p r e s e n t  v a l u e  o f  t h a t  i s  a b o u t  $ 5 0 ,  o r  $ 1 0 0 0 ,  i t ' s  n o t  m uc h ,  s o

22 t h e y ' r e  n o t  p a y i n g  a  m i l l i o n  d o l l a r s ,  t h e y ' r e  p a y i n g  a  m i l l i o n

2 3  d o l l a r s  o v e r  5 0  y e a r s ,  w h i c h  t o d a y ' s  v s l u e  i s  a b o u t  o n e  t e n t h  o i

2 4  t h a t ,  a n d  t h a t ' s  r e a l l y  w h a t  t h e y ' r e  i n t e n d i n g  t o  do  h e r e .  T h e

2 5  i n s u r a n c e  i n d u s t r i e s  w a n t  t o  mak e  p e r i o d i c  p a y m e n t s  s o  t h e y  c a n

2 6  u l t i m a t e l y  p a y  l e s s  a n d  a n  e x a m p l e  o f  t h a t  i s ,  i s ,  t h i n k  b a c k
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