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indications are that developments in tort law =ire a major cause
for the sharp premium increases. 1/

Part B of Chapter 2 reviews the contribution of tort law to the

insurance availability/affordability crisis. The Working C-roup
found that in the past decade there has been a veritable
explosion of tort liability in the United states. Four specific

problem areas are identified and discussed:

° The movement toward no-fault liability, which
increasingly results in companies and individuals being
found liable even in the absence of any wrongdoing on
their part.

° The undermining of causation through a variety of
questionable practices and doctrines which shift
liability to "deep pocket" defendants even though they
did not cause the wunderlying injury or had only a
limited or tangential involvement.

° The explosive growth in the damages awarded in tort
lawsuits, particularly with regard to non-economic
awards such as pain and suffering or punitive
damages. And,

0 The excessive transaction costs of the tort system, in
which virtually two-thirds of every dollar paid out
through the system is lost to attorneys' fees and
litigation expenses.

The Working Group was particularly struck by the extraordinary
growth over the last decade of the number of tort lawsuits and
the average award per lawsuit. A few examples amply illustrate
this point:

° Between 1974 and 1985 there has been a 758% increase in
the number of product liability lawsuits filed in
federal district court.

° The number of medical malpractice lawsuits per 100
physicians doubled between 1979 and 1983, and tripled
during that period for obstetricians/gynecologists.

»

0 According to a jury verdict reporting service, between

1975 and 1985 the average medical malpractice jury

1/ The Working Group also considered whether state regulation
of the insurance industry may be a cause of the crisis, and
found little compelling evidence that state regulation is a
major cause of these problems.



verdict increased from $220,018 to $1,017,716, and the
average product liability jury verdict increased from
$393,580 to $1,850,452. 2/

0 A survey of punitive damage awards in Cook County,
Illinois indicates that the average personal injury
punitive damage award (measured in constant 1984
dollars) increased from $40,000 in 1970-74 to
$1,152,174 in 1980-84.

The above data demonstrates that the insurance industry was
selling coverage at constant or even reduced cost over a period
of years during which tort liability was undergoing a dramatic
expansion. This suggests that a major factor underlying the
availability/affordability crisis is the industry's attempt to
bring premiums quickly back into line with rapidly growing
liability risks. 3/ The high -- and in some areas unaffordable
-- insurance premiums reflect the fact that tort law is now
placing a massive compensation burden on the private sector.

A second important contribution of tort liability to the
availability/affordability crisis is the tremendous uncertainty
that has been generated by rapidly changing standards of

liability and causation. The "rules of the game" have become so
unpredictable that the insurance industry often cannot assess
liability risks with any degree of confidence. This appears to

have severely exacfrbated the problem.

Chapter 3 of the report (Recent Insurance Industry
Developments) summarizes a number of responses of the insurance

industry, its customers and state regulators to the crisis.
These developments include the use of claims-made policies, the
inclusion within policy limits of all or part of defense costs,

the increasing use of self-insurance and captives, and more
exacting state regulation.

In Chapter 4 of the report (Tort Law Reform) the Working Group
concludes that while some of the above recent developments in
the insurance industry, along with a likely improvement in the
industry's financial condition, should relieve some of the
current availability/affordability problems, it is unlikely that
these changes will provide long-term, systemic relief without

2/ For purposes of comparison, the dollar lost approximately
half of its purchasing power during this period.

3/ While some have suggested that the dramatic premium
increases are an attempt by the industry to recoup its past
underwriting losses, for the reasons discussed in the report
such a theory makes little economic sense.



some fundamental reforms of tort law. Indeed, there are good
reasons to believe that absent such reforms, particularly the
insurance affordability problem will remain a long-term fixture
of the American economy.

The Working Group recommends eight reforms of tort law that
should significantly alleviate the crisis in insurance

availability and affordability. The Working Group does not at
this time recommend how these 'eforms should be implemented
(whether at the federal or st .te level, or through legislative
or judicial modification of the law); nor are these reforms
meant to be an exhaustive list of potential reforms. The

recommended reforms are:
° Return to a fault-based standard for liability.

0 Base causation findings on credible scientific and
medical evidence and opinions.

° Eliminate joint and several liability in cases where
defendants have not acted in concert.

0 Limit non-economic damages (such as pain and suffering,
mental anguish, or punitive damages) to a fair and
reasonable maximum dollar amount.

0 Provide for periodic (instead of lump-sum) payments of
damages for future medical care or lost income.

° Reduce awards in cases where a plaintiff can be
compensated by certain collateral sources to prevent a
windfall double recovery.

0 Lim_t attorneys' contingency fees to reasonable amounts
on a "sliding scale."

° Encourage use of alternative dispute resolution
mechanisms to resolve cases out of court.

Ch-pter 5 of the report (Government Insurance: A Non-Solution)
details the reasons why government insurance or indemnification
would be highly undesirable and would do nothing to remedy the
problems underlying the availability/affordability crisis. Such
a federal insurance or indemnification program would not only be
extremely expensive, but also could exacerbate the problems cf
tort law by making the "deep pocket" of the taxpayer available
in many cases. In addition, such a program could undermine
public health and safety, require more extensive government
regulation of private sector activities, involve the government
in substantial litigation, lead to increased federal involvement
in state insurance regulation, and inhibit the ability of the
private sector to adapt insurance services to changing economic
and social conditions.



The Conclusion to the report lists five conclusions as to the
appropriate response of the federal government to the current
crisis in insurance availability and affordability. In sum, the
Working Group concludes that while there are a number of factors
underlying the insurance availability/affordability crisis, tort
law is a .najor cause which the federal government can address in

various sensible and appropriate ways. As for some of the other
factors underlying the crisis, such as the insurance industry's
recent large underwriting losses, there is little the federal

government can or should do to remedy these problems.

In that both the tort liability and insurance developments in
this report are highly dynamic, and because more detailed data
and other studies undoubtedly will become available, the Working
Group will continue to follow developments in this area, and,

where appropriate, supplement its conclusions and
recommendations,

Richard K. Willard
Chairman
Tort Policy Working Group

Robert L. Willmore
Chairman

Task Force on Liability
Insurance Availability

February, 1986
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Attorneys, who have been at odds with Congress over federal
product liability legislation, remained Tfirmly opposed to any
changes in the current system. Manufacturers, while acknowl —
edging their reservations about the bill, generally favor the iuea
of a uniform lav; in the hopes it would improve the affordability
and availability of liability insurance. Les Cheek of Crum &
Forster offered specific suggestions for changes iIn the legis—
lation, indicating that the standard of liability in the alternative
claims mechanism was unworkable.

HIGH COURT LETS CITIES OFF THE ANTITRUST HOOK

The Supreme Court last week eased the threat of antitrust
lawsuits against local governments that regulate economic
activities. In an 8-to-1 decision, the Court said municipal rent
control laws do not violate federal antitrust statutes. By
extension, the ruling also validates local zoning laws, taxicab
regulation, cable TV franchises and other rules that v.—>re under
legal challenge. The decision clarifies a 1978 case in which the
Court ruled that local governments could be held liable under
antitrust law for economic regulation that exceeded authority
granted to them by the state. The Ilatest decision came in
Fisher vs. City of Berkeley (Docket No. 84-1538).

HAZARDOUS WASTE OPERATORS DEBATE INSURANCE DEADLINE CHANGE

PENNSYLVANIA

Representatives of the hazardous waste management industry last
week presented opposing views on legislation (HR.3917) which
would extend the period allowed for compliance with federal
financial responsibility requirements. Testifying before the
Senate Environmental Pollution Subcommittee, small hazardous
waste management companies said the unavailability of adequate
liability insurance made it impossible to meet the Nov. 1, 1985,
deadline. Extending the deudline, they added, would allow them
to develop alternatives to commercial insurance. Technically,
those not in compliance are operating illegally.

Representatives of larger companies noted, however, that the
insurance problem will not disappear in a year and that g"ranting
an extension will not help resolve the problems of those who are
unable to comply with financial responsibility requirements. They
said an extension of the deadline would be unfair to those com—
panies which did meet the compliance deadline. The bill was
passed by the House of Representatives last December and awe"”s
action by the Senate.

GOVERNOR VETOES BILL TO RETAIN GENDER-BASED RATING

Insurers are considering their options following Pennsylvania
Gov. Dick Thornburgh®s veto of a bill (HB.452) which would
have retained gender-based rating for auto insurance (see ExL
2/18/86). The governor said he could not support legislation
“"which affords less protection against unfair sexual classifica—
tions than is (legally) afforded against unfair classifications
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INSURERS AND

bused upon race, religion or national origin." lie said what
should be identified are underiying rating factors which better
reflect actual variations in driving and safety records of many
males and females. "While such factors might coincide with the
sex of the insured, rotes should be based on those underlying;
factors and not per se on sex."

Since the bill was passed by more than a two-thirds margin in
both houses and a veto can be overturned by such a majority,
insurers may lobby for that to be done. Another possibility is
lobbying for Senate concurrence with the House-passed bill

(SB. 1037), which would, among other things, postpone implemen—
tation of unisex rating for 18 months while the State Government
Commission — a legislative body — develops a plan for imple—
mentation. Some insurers believe the commission might find that
the problems of unisex outweigh the supposed benefits, resulting
in a commission recommendation for a modification of the ui. =&
directive. The governor said he could support legislation tv
delay unisex implementation while a "legislative-executive inqu
ry" seeks alternative methods for determining auto insurance
rates, but his veto message seems to flatly rule out use of sex
as a rating classification.

SUI™ AGAINST ASFf STOS MANUFACTURERS DISMISSED

A Cook County Circuit Court (Chicago) judge has dismissed
lawsuits filed by 34 school districts in Illinois against dozens of
asbestos manufacturers seeking to force the companies to pay the
cost of removing the substance from school buildings. Judge
Richard Curry rejected the suits (Cook County Circuit Court
85-CI1-811, 8i2 and 3905) ruling the school districts, including
the Chicago school system, failed to prove the companies knew of
the dangers of the substance when they sold it to the schools.
The cost of removing the asbestos, he ruled, should be paid by
the school districts or the state under the Illinois Asbestos
Abatement Act. Only about $3 million has been appropriated for
tho act, however, significantly less than the $55 million expected

cost for removal of the asbestos from the schools. The suits
were Tiled last year against 78 firms that mine, manufacture, sell
and install the material. An appeal is expected.

INDUSTRY C 1ITICS CLASH AT ICAN MEETING

Industry critics such as Ralph Nader, Robert Hunter and several
trial lawyers clashed with insurance industry representatives in
Los Angeles Feb. 21 and 22 at a meeting of the Insurance Con—
sumer Action Network (ICAN). Most of the approximately 100
persons attending were plaintiff attorneys, with representatives
from government and insurance companies and some consumers
also present. Insurance n.formation Institute spokespersons
represented the industry on two panels: one dealing with Insur—
ance company profits, and another dealing with auto insurance
questions including territorial rating and compulsory insurance.
ICAN, which bills itself as "a network of consumer iInsurance
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advocates ... dedicated to defining and protecting insurance
consumers' rights,” received its start-up funds from a past
president of the California Trial Lawyers Association.

TOURING COUNTRY TO PROMOTE BOOK

William M. Shernoff, a past president of the California Trial
Lawyers Association and a force behind the Insurance Consumer
Action Network (see item above), is on a 15-day tour promoting
through television appearances his new book, "Payment
Refused.” Published by Richardson & Steirman of New York,
the book review'- in detail "bad faith" claims brought by
Shernoff involving all lines of insurance. The Insuianee Infor-
mation Institute and the American Council of Life Insurance are
arranging for industry representrj;ves to appear with Shernoff,
as was the case last week in New York City where he kicked off
his tour with appearances on two stations.

MICHIGAN'S AUTO LAWS GET MODIFIED

Efforts to modify the auto insurance provisions of Michigan's
Essential Insurance Act (EIA) appear headed for success.

Unlike last year's package, the 1986 version apparently has Gov.
James Blanchard's support. The major thrust of the reform
measure is to relieve the onerous rating provisions of the old
law, allowing rates outside of Detroit to be set competitively
while retaining some restrictions on Detroit rates.

The law also mandates a 20% discount for personal injury pro-
tection rates after Feb. 1, 1987, to reflect the state's seat belt
usage law. Other sections of the proposed law deal with auto
theft, including the establishment of an auto theft authority.

R.I. GOVERNOR NAMES INDUSTRY PANEL ON AVAILABILITY

Rhode Island Gov. Edward D. DePrete has established a 25-mc [-
ber Governor's Insurance Council, made up of insurance indus-
try executives, to address problems of availability and af-
fordability in the "--Trent insurance market. The governor, a
former insurance agent, has targeted three main purposes for
the Council: to ensure that the needs of the insurance consumer
are being met; to establish communications between the insurance
industry and state government; and to retain existing jobs as
well as to create new employment.

VERMONT BANKING AND INSURANCE COMMISSIONER MAMED

Vermont Gov. Madeleine Kunin has named Thomas P. Menson,
former executive vice president and chief operating officer of the
Bank of Vermont, as the new banking and insurance commission-
er. He succeeds David Bard, who resigned to become president
of the New England IBM Credit Union.

Carl C.A. Lee, Editor
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TORTS vV

INTEN' xONAL TORTS * "VS ij

A.

Examples:

1.

2.

Assault and Battery
/

a) An act with intent to cause a harmful or
offensive contact which actually places the

victim in imminent apprehension of such a
contact fulfills' the elements of ass«uit and
battery. Malice is not an element. Merrill

v Faltin, 430 P.2d 913 (Alaska 1967).

b) Damages: A person is not entitled to
actual or compensatory damages for assault and
accordingly, not entitled to punitive damages
if he/she suffers no mental or physical
injury. Hamerly v. Denton, 359 P.2d 121
(1961).

False Imprisonment

a) False arrest is one way to commit false
imprisonment. Since the arrest involves
restraint, it inherently involves imprison-
ment. City of Nome v. Ailak, 570 P.2d 162
(1977).

b) Defense: Where a shopkeeper has reason-
able grounds to believe that the person has
concealed upon his person unpurchased
merchandise, such grounds acts as a defense to
false imprisonment actions, iif the person is

detained in a reasonable manner for not more
than a reasonable time to permit investigation
or questioning. Malvo v. J. C. Penney Co.,

512 P.2d 575 (Alaska 1973).

c) Alaska does not permit an individual to
bring an actdioh~ag~alnst~~Ene state for recovery
ol ~Hamage~S For various intentional toFts',
assault, battery, false uno'Fis'onmentj Libel,
sTander, ecc~ AS 09.50.250(3). But suit
permitted where plaintiff's wrongful incarcer-
ation was caused by negligent record keeping,
and not false imprisonment. Zerbe v~ Stats,
583 P.2d 845 (Alaska 1978). See, Alaska State
Tort Claims Act, Sec. V.A.
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3. Emgtional Indurv. Igtgntipnal Infliction of_

(At TIATNARY
"o Emotional Distress. Despite the fact that Worker's
Compensation (AS 23.30) is the exclusive remedy for
the injured worker, (See Sec. V) conduct by the
employer's insurance carrier subsequent to the
injury in which the carrier intentionally and
maliciously misled the worker about his right to
compensation and discouraged him from exercising
his rights, will support a claim for emotional
injury. Stafford v. Westchester Fire Ins. Co. of
New York, Inc., 526 P.2d 37 (Alaska 1974;.

tv'td JA4(r(<iry 4. .Intentional Intexferenc.e®w-ith.Contract Right..
Co™ri'pr- A contracting party has a claim against a third
party who ntentio-ally procures breach of
contract. A prima facie case is established by.
proof of a breach intentionally procured.
Defendant then must show chat his "conduct was
justified. Plaintiff need _not show malic® or__il_L_

will. Lon v. Newbv, 488 P.2d 719 (Alaska 1971).
d 5¢ Trespass—and—Conversion.. Plaintiff shall be
4 awarded damages which would place him in a sub-
stantially equivalent position to that which he
would havp nrrjiipiPfi-THTn— t-jespass not .been

commi.tted. Thrift Shoo, Inc. v Alaska Mutual

Savings Bank, 398 P.2d 657 (Alaska 1975).
,11. INJURY TO REPUTATION

Defamation

1. Definition of Libel: Every false and unprivi-
leged publication which exposes a person to
hatred, contempt, ridicule or obloquy, or causing
him to be shunned or avoided or which tends to
injure him in his occupation is "libelous™".
Golden North Airwavs v. Tanana Pub. Co., 15 Alaska
3(J3, 218 f.2d 612 '(1955).

2. Privilege.

a) A publication that is defamatory in itself
is itself an injury entitling the injured one
to recover damages unless it is shown to be
true or that it is privileged. Pearson v.
Fairbanks Pub. Co., 413 P.2d 711 (1966).



b) Truth is a complete defense, Fairbanks
Publishing v. Picka, 376 F.2d i90 (Alaska
1562 ) 445 P.2d 685 ("Alaska 1965), Urethane
Soecialties v. Valdez, 620 P.2d 633 (Alaska

1930) .
A'bs/li'vic P \ i v C) Absolute,. Privilege: Judicial—officers,
n attorneys, witnesses , jurors , legislators,

go_vernmg.rJ: executive officers and others are

accorded absolute privilege of publishing
false and defamatory matter within certain

limitations. Fairbanks Pub. Co. v. Francisco,
390 P.2d 784 (1964). Defamatory matter
published in a judicial proceeding, althoTigh
ra3 alicious-iy-,——-Ts—absolutely_.privileged.
Smith v. Bannister, 9 Alaska 632 (1939). This
extends to affidavits as well av in-court
testimony. Nizinski v. Ourrinaton, 517 P.2a

754 (1974).

frit/it*? d> Conditional— RcixUege: News jnjdia is
‘ ~ accorded "conditional privilege" to publish
reports of a ~government official even though
report may contain false and defamatory
matter. This privilege 1is recognised because

it is considered in public interest that
information be made available as to what takes
place inpublic affairs. Fairbanks Pub. Co.

v. Francisco, 390 P.2d 784 (1964) .

e) Malice,: A defamatory statemde
AT the knowledge that it is false or with a
reckless disregard of whether it is false
' * negates the conditional privilege. Pearson v.
Fairbanks P~ub. Co., ‘413 P. 2d" 711 (1966 ).

Restatement (Second) of Torts § 600 (1977)
Urethane Specialties v. Valdez.

I11. 1INEGLIGENCE-!
A. Overview: Prime Facie case of negligence is
established by the existence of an .act_o.r_QJtt.iss.ion. which
is a breach of a duty. of due care and which is the
proximate caus.e_of _the_piaintiff's injury.

1. Duty

a) Defendant must have owed a duty of care to
the plaintiff.

-3-



b) Generally, the duty of care is the i9r7 to
act. with_th5t amount of care which a -easor.-
ably prudest person_would uss unce; the same.
or_simila.r—c;..rcamstances~ Leian s+ Luncauisc,
oTO P.2d 492 (AlaSKS 1975).

i) action may also constitute a breach

of uty. Sharp v. Fairbanks North Star
Borough, 569 P 2d 173 (Alaska 1977).

Breach.

a) That duty must have been breached.

b) The breach of duty may be "misfeasance” or
"nonfeasance". Transamerica Title Ins. Co. V.
Ramsey, 507 P.2d 492 {Alaska 1973).

Causation:

a) Cause-in-fa.ct. The breach of duty must be
the cause in fact of the injury, and

b) Proximate cause. The injury to plaintiff
BYifbtth'U must have been proximately caused by the
breach. Larman v. Kodiak Electric Ass'n, 514

P.2d 1275 (Alaska 1973) .

4. 'Damage. The plaintiff must have been injured.
The injury may be to the person or to property.

5. Defenses. There are two types of defenses:
a) Defenses which may deny liability. See
Comparative Negligence, Immunities, Statute of
Limitations, Sec. I1Il F.
b) "Defenses" which may reduce damage
recovery. See Contribution, Indemnity, Sec.
ViI.

B. \I_DutyThere are several duties in Alaska in addi-
tion to the basic duty to behave as a reasonable person
would. Seme of these special duties are created by
statute, sone by case law.

1 .Duty. Not,, to Violate Legislative, or_Admini-
strative Standard pr.Neqgligence,per se. The source
or tms special duty is judicial. The court may

adopt as its standard of conduct for a reasonable

4 -
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person the requirements of a legislative or admini-
strative regulation. The purpose of the doctrine
is to make the general reasonable person duty
specific and precise.

a) Originally enunciated in Ferrell wv.
Baxter, 484 P.2d 250 (Alaska 1971) ana rannea
in Bachner v. Rich, 554 P .2d 430 (Alaska

197 6~
b) In order for a regulation to qualify as a
special duty for determining negligence per
se, the purpose of the regulation violated
must _be
i) To protect a class_o.£ p.er.s.ons. which
includes the one whose interest is
invaded;

ii) To protecf£_the—particular interest
which is invaded;

iii) To protect that interest against
the particular-liazard from which the harm
results;

iv) To protect that interest against the
kind of harm”~whAclI~fias resulted.

c) The regulation may be employed as the
applicable standard of care where the rule of
conduct contained therein is expressed in
specific, concrete terms.

i) The regulation may not be used as the
standard of care where the regulation
merely sets out a general or abstract
standard of care. Northern Lights Motel,
Inc. v. Sweanev, 561 P.2d 1176, rehearina
563 P.2d 256 (Alaska 1977).

ii) Nor will a safety clause in a
government contract be considered the
applicable standard of care toward a
non-employee or non-business related

person on the job site. Macey v. United
States, 454 F.Supo. 684 (D.C. Alaska
1978).



ros A qg) pho elements listed 1in ar< 0SS«™,r
to 7~ finding _pg neoliaence _per se.; however,
the fact of adopting the regulations is
discretionary with the trial couir* Bachner.

e) If _the trial court adccts the rgguj.a.tion
or statute for purposes of determining negli—
gence per se, the effect is that the statute
or reaulalLiQji wil*l1-becomes siibstitute.._for the
usual-common law reasonable person standard_as
the standard of rp.ro. ~The Jjjpv, sc
instructed, must then aooly the standard. of
care to the remaining elements necessary to a
determination of negligence.

T) A prior criminal <conviction may be con—
clusive as to negligence 1if_jt_ _arose- from_the.
same rachs- as the- subsequent _negligence
action. Scott v. Robertson, 583~<?2d 188
(Alaska 1978). (Earlier conviction for
driving while 1impaired, conclusjve evidence of
facts necessarily determined 1i:; subseo ent
civil action arising from same incident )

2. D u.ty of Owner and-Qccup.ier_of_Land. Alaska has
abandoned the <common law classifications of tres—
passer, Jlicensee and 1invitee as a means of deter —
mining the tyoe of duty owed by the land owner or
occupier.

a) Now a reasonable person standard applies.
The owner must maintain hi°s property in a
reasonably safe condition in view of all the
circumstances, including:

I'b) A  land owner is not liable if. 1) the
iinjury results from the natural conditions of
}the“T.ana, and T) Erie infired person—was-.under.
'no duty to pay the owner for 1Tis use of the
fproperty.

] i) The Ulikelihood of injury_to others:
ii) The seriousness of the iniurv;

iii) And the burden on the respective
parties of avoiding the r i s k Webb wv.

Citv & Borouoh of Sitka, 56f P.2d 731
(Alaska 1977).
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has

r-r

Prri u\SJus\ ) its

| 09.55. 535-

a)

care
care

specialty
practicing.

b)
duty
patie

.Duty. of.
source in the Medical Malpractice Act,

The
reasonableness

the Health Care Provider. This duty
AS

560.

legislature has determined that the
oji the conduct—of a "health
is measured by the .degree of
ordinarily exsxcjLse'n Tn the— £ield .or_
in wh_ i.C.b the d.cf.endant——Ls.

AS 09.55.540(a)

provider"

i) The
proving

plaintiff has the burden, of
by a p~fep'ondef~-ahce of the.
evidence the degree of care ordinarily
exercised in the field or specialty, the
defendant's failure to abide by this
degree of care, as well as the feur.den~of
proving that plaintiff's injuries were
the "proximate result.!! o.f_the_breach of
duty. AS 09.55.540(a)

173,
rather

ii) Priest
(Alaska 1978),
than national

v. Lindig, 583 P.2d
applies a community
standard.

is
the

iii) There
gence. on
09755.540

no
part

presumption
of the

of negli-
defendan't”!

iv) A "health care provider" includes a
physician, psychologist, dentist, nurse,
chiropractor and physical therapist.
09.55.560.

under
of

The health care
to obtain the
nt under certain

provider is also
Informed consent
circumstances.

a,
a

failure to
claimant

liable for
consent if
preponderance of the
evidence both failure to inform of common
risks ind reasonable alternatives and
that but for the failure to inform,
claimant would not have consented.
09.55.560.

i) The provider is
obtain informed

establishes by a

lack
was
the

to a claim of
that the risk
or too rsmcte,

ii) It is a defense
of informed consent
either commonly known

_7-



F—isnt hau air™ady indicated lack of
heed of any risk, consent was not
possible, or disclosure would have had an
adverse effect on the patient's condi-
tion. 09.55.560(b).

C) A patient and a health care provider may
execute an agreement to submit to arbitration.
09.55.535.

i) Any claim filed after such an agree-
ment is formed shall be submitted to an
arbitration board, which may appoint ?n
expert advisory panel.

ii) The report of the expert advisory
panel is admissible in court as iif its
content® we;e testified to t its

preparers. 09.55.536(e).

d) No advance insurance payment is admissible

as an admission o'f liability. 09.55. 546
e) Damages are awarded in accordance with
principles of common law. 09.55.548

f) Good Samaritan Ac.t_ AS 09.65.090 waives

liability for simple negl.i_gence_ even when
committed at a hospital by a doctor in an
emergency. ! ~

4. Duty.of .the ..Common.Carrier. A higher standard
of care is imposed on common carriers transporting

passengers for hire. Thev must exercise the_
highest d.ecx.ee of car.e for the safety of"
passengers- Widmver v. Southeast Sxvwavs, Inc.,'

*

584 P.2d 1 (Alaska 1978).

5. The common carrier duty also applies to a
prisoner. Wilson v. Kotcebue (0Oo. No. 2331, May
1981).

6. Employer’s Duty Regarding Defects in Machinery.
The employer has._a_speq.ial statutory.._dutv_to_prop
tect employees from-ldefe'ctslZ’ox insufficiency in
machinery_on the job and is liable to the employee
or representative. AS 23.25.010.

a) Contributory negligence is not a defense
if the employee's contribution to the injury

-8-
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was slight and the negligence of the employer
gross. AS 23.25.010.

b) This statutory remedyis not available for
an employee coverecl,by!l worKer 's comoehsaf'ion.
Raman"'v. Allied Concrete Products, 495 P, 23
531 (Alaska 1972). (See Worker's Compensation
Sec. V. E.)

7. Duty of Innkeeper/Bartender. There is _now a
Dram-Shop Act in Alaska. In Alesna v. LeGrue, 614
P. 2d~"Ir387" CT9T30y tHe Supreme Court gave a private
right of action against the licensee to a person
injured by a drunk. Recent enactment of AS
04.21.020 provides for civil liability for a
licensee who pro_yides alcohol— to—a—minor or a_
drunk.

8+« Duty of a Bailee.

a) Standard of Care: Bailee is liable for_
any—loss_or injury ,to _bailed._goods,caused ..by
fa.ilur.e_ to exercjLs e d egcjee of_care of a.
reasonably careful owner..

i) This liability may be modified by
contract so long as the provision is not

unconscionable.

ii) Alaska refuses to exempt bailee from

liability when bailment is at the
bailor's risk but there 1is no provision
concerning bailee’ own negligence.
iii) A provision requiring the bailor to_
provide insurance does' not absolve~ the
bailee from liability 'for negligence.
iv) Strict |Iliabili ty is applied if
oth_e.rw.ise ap_propciate"~to bailors and
lessp.rs. It Ts"attacHed on the__ba'si_s of
the existence of a defect in the product
ratber than on iegligenT" "~co'hUuc6b*
Bachner v. Pearson, 479 P.2d 319 (Alaska
1970).
b) Burden of Proof: Once loss or damage to
bailed property is shown, burden shifts to
bailee. Dresser Indus., Inc. Vv~ Foss Launch &

Tug Co., 560 P.2d 393 (Alaska 1977).

9.



C. ,_breach. The determination of breach of the appli-

cable duty involves factual analysis of whether the
conduct that actually occurred was a deviation from the
applicable standard of care.

1~ Means of Establishing. Breach may be

.established by direct or circumstantial evidence,
ky res ipsa loquitur. _ = — —

2. In the doctrine of “res—ipsa—locuitur,. circum-
stantial evidence may establish a prima facie case
of negligence where:

i) The accident is of the type which does not
ordinarily occur in the absence of someone’'s
negligence;

ii) The instrumentality is within the
exclusive control of the defendant;

iii) The occurrence was not due to any
voluntary action by the plaintiff. Widmver v.
Southeast Skvwavs, Inc., 584 P.2d 1 (Alaska

1978); Crawford v. Rogers, 406 P .2d 189
(Alaska 1965). '
P " eeeee -
D. iCausation.. Recall that both cause-in-fact and
proximate cause are necessary for the determination cf
negligence.

1. _Cause-in-fac.t. may be established in either of
two ways:

a) "But~for™ cause. Plaintiff would not have
been injured but for defendant's negligence;
or

b) "Substantial factor™ cause. Even if
defendant's conduct was not a "but for"™ cause
(i.e., if either one of two acts would cause
the injury), defendant is still liable if his
conduct was a substantial factor in bringing
about the injury. State v. Guinn, 555 P.2d

530 (Alaska 1976) (Failure of State to remove

disabled truck was substantial factor cause in
death of motorist who collided with truck.)
See also, State v. Abbott, 498 P.2d 712, 726-

10 -
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Star Sorouah, 56S P.2d 173, 131-182 (Alaska
1577) .

2.—Proximate.Causepublic policy determination

of liability for wunexpected tyoes or methods of

jupt E~iraO~cl IVO'r/

"utn *
,arJc,
uur

S. ID

injury. Vance v. United Stares”™ 355 F.Supo. 756
(D.C. Alaska 1973).

a) Recall the difference between problems of

direct causation (where there are no inter-
vening forces) and indirect causation.

b) "Intervening for.c e, (the foreseeability of
which determines defendant's liability) is one
which actively operates after the defendant:
has acted. Sharp v. Fairbanks North Star
Borough, 569 P.2d 178 (Alaska 1977).
S jfl
amages; } A {A
‘0
1. What Damages Can Be Recovered ->vN K

a) In general, aJJ”-da.mages .pro/ximately caused
by a party's tortious actions are recoverable.
ERA Helicopters v. Digicon Alaska, 518 P.2d
1057 (Alaska 1974).

b) {Past damagesi, that s those damages
already suffered at the time of award, may
include past__economic_loss, medic:al_expenses ,
lost earnings and past pain and suffering.
City of Whittier v. Whittier Fuel & Marine
Corp., 577 P.2d 216 (Alaska 1978); Alaska
Airlines v. Sweat, 563 P. 2d 915 (Alaska
1977 ).

c) lIFuture damages, or those damages yet to be
suffered at ATTe~Time of award may include

prospective medical bills, lost earnings and

pain and suffering. Sweat.

ecevd™*c i) Special—Alaska rule does NOTreduce.

'rot

CU-

pr_future_.economic loss awards, to present
value. Beaulieu v. Elliott, 434 P.2d 665

(Alaska 1967).
ii) Reason for NOT reducing plaintiff's
award to its present value by subtracting

an amount eouivalent to that which would

-11-



d)

06 realized by prucenc, safe investments:
the court believed that anv earnings from
a reduction to present value would be

offset by inflationary pressures.
Further, thare is an inherent risx
ipvrl T,sd vn v ts**7nrn¥*n th"- plainr-/~
s_hould not be forced to assume that risk.
B e a u | i e u . ~ “

iii) In computing future lost wages, no
allowance is made for salary increases.
This, however, has been slightly modified
in State v. Guinn, 555 P.2d 530, 545-545

(Alaska 1976), where automatic wage
increases keyed to longevity may be
included in an award for lost wages. In

Guinn, the step increases were contained
in a collective bargaining agreement and
could be accurately predicted.

iv) Regarding income taxes, the <court
indicated in Beaulieu that future earning
capacity is not reduced by future income
taxes since such taxes are speculative,
but past wages Ilost are subject to a
reduction for state and federal income
tlves since they may be accurately
computed.

linterest:

i) Prejudgment interest is the interest
earnea from The time (The cause of acuion
accrues until the time of judgment.
State v. Phillips, 470 P.2d 266 (Alaska
1970). The rate of prejudgment interest
in Alaska is 10 1/2% wunder AS 45.45. 010
on cases filed after July i, 1980. Cases

filed before 1980 bear interest at 8%.
Juneau v. Commercial Union, 598 P.2c 957~
(Alasxa 1979).

ii) Post-judgment interest i~ that
interest earned from the time of settle-
ment or judgment until the amount s

paid. Guin v. Ha, 591 P.2d 1281 (Alaska
1979). Judgments after Julv__1J__i9S0_bear
interest at 10 1/2% Drior to July 1,
1980, at S%._

-12-
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e) Mitigation of Damages. Plaintiff has duty
tomitigate damages by seeking alternate
employment; however, the duty does not extend
to taking employment which is temporary and of
significantly less responsibility than origi-
nal employment. CJdniv. of Alaska v. Chauvin,
521 P.2d 1234 (Alaska 1974).

f) Collateral source rule prevents the
defendant fr.oni___allowing a.t trial _ that”
plaintiffs_r_ece.iv.ed_payments_,through insurance
or oTLHer souttes for jjiiury caused bv
defendant's negligence., Avdlett v. "Havnes,
511 P.2d 1311 (Alaska 1973).

Who”is.Liable. For_Damages

a) Respondeat,Superior. Employer l.iable_for
negligent acts or omiss_ions of employee
committed in the scope of employment. Luth v.
Roaers & Babler Construction, Co. 507 P.2d
761 (Alaska 1973) . Fruit v. Schreiner 502
P.2d 133 (Alaika 1972)T

b) Indeperdent Contractor. Generally the
employer is not vicariously _liable for—the

nagli.gence ofiianlZi'n'd'ependent contractor.
Hobbs v. Mobil Oil Co., 445 P.2d 933 (Alaska
1968). Exceptions:

i) Where employer has retained control
over the actuai_manne,r_p.f_work. Hobbs.
State v. Morris, 555 P.2d 1216 (Alaska
1976) (State did not have sufficient
control over work of private employer
contractor, and was thus not liable for
contractor's failure to provide safety
equipment; dissent held state inspector
should have known of violations of safety

regulations and would have imposed
liability).

ii) ,\Where the delegated duties ..involve
unreasonable risk "of harm to others.
Alaska Airlines' v.~—~~Sweaf~~ 568" P. 2d 916
(Alaska 1977). (Scheduled air .carrier
should not be permitted' to barter away
its re'spo'nsThi l~i~ty~ to passengers bv
contracts with other carriers, j See

Restatement Second Of Torts § 428.

- 13.



in) Where plaintiffs can bear burden of
showing independent negligence on the
part of the employer, such as failing t-n
turn over Premis”~c tn in”pnpniont- con-
Hraccor thatHare fr°p Of .safety hazarns..
Sloan v. Atlantic Richfield Co., 552 P.2d
157 (Alaska 1976).

F. Defenses _to-Ne-’ligence
, 1. Cgmpar_ative__negliaence is adopted in Alaska.
~1a*k& A . . .
C tvA\ - Contributory negligence, (which defeated
y W plaintiff's claim if he were even slightly negli-
$+<H# . gent himself) last clear chance, and assumption of
risk are abolished in Alaska. Kaatz v. State, 540

J-b 1t:ru'd OAI -

P.2d 1037 (Alask 1975).
rovcrri 'Ccofary  Jr&j d 03 (Alaska 975)

Wi CHAJEP a) Pure form comparative negligence origi-
nating in admiralty and judicially adopted in
California and Florida is adopted in Alaska.

b) Under a "pure form", ' the plaintiffls.
damages are_simply reduced in proportion to
the amount of negliaen_ce wnicn |Is aftir'ihutgd
to him. Kaatz v. State, 540 P.2d 1037 (Alaska

T5T5T7
c) Alaska—-e.jected_the "modified—form"™, such
as Wisconsinls 50% system, in which a negli-

gent plaintiffmayr'ecover only sc long as the
amount of his fault does not exceed 50% of the
total fault attributable to the parties.

d) Assumption of risk had previously been
judicially abolished in Leavitt v. GillasDie,
443 P.2d 61 (Alaska 1968).

2. Immunities. See IMMUNITIES AND SPECIAL STATUS
PARTIES, Sec. V.

3. Statute of Limitations. See T.B.R. ClVIL
PROCEDURE OUTLINE.

*

L'\] ) IV. _PRODUCTS,LIAEILITY
JaJoi
A. Overview:

1. Products liability 1is the general category for
ascertaining the liability of a commercial SUPPLIER

. 14.



of a PRODUCT to a person INJURED by the product.
In a fact par err. which includes a PRQD.UCT
furnished bv a commer.cj.al, SUF.ELIER which__INJURES,
always,coasider.~th.e.J:ollowinqg_.ay.ejiues_of recovery™

a) - liability based on suoplier’'s recre-
sentation.

b) - liability based on supplier's negligence.

c) - liability based on supplier's implied
warranty.

d) - strict liability in tort,
-i Li-'Lihi-/ ) ) o
a. Strict..Xiabili-ty-JLn Tort.
1. Duty. A strict duty is owed by a commerc
ljy supplier who must provide a product free from defects
CW M Aiia/ z 4oplies The Purpose of imposing strict liability
r / on manufacturer or retailer is to insure that

N4 « plteW C «tw .«r)the c¢?sts of injury resulting fton."d”~eStiye
products are borne by suppliers rather than”bv
consumers. Cloud v. Kit Manufacturing, 563
P."2*d' 2*48 (Alaska- 1977).

b) Recal],that the defendant must be the
supplier of a PRODUCT, not merely a service.

i) The Supreme Court, in an important
recent case, held that a company that
installed and repaired truck parts is not
strjlctly __iiable in tort because it did
not" self a PRODUCT. It held itself, out
only as a repair SERVICE. (However, a
business that sells' used products may be
strictly liable in tort.) Restatement
(Second) of Torts § 402-A. Swenson

Trucking v. Truckweld, 604 P .2d 1113
(Alaska 1980).

1 r c) To whom is the duty owed? Any user oft;
I# ; consumer
To wtat types of harm? Personal injury
and sudden and calamitous property damage are
recoverable; purely economic loss such as
vjt+tu&M. decline in value of property (purchased item a

>n —ja»y



"ifcriion") is noc recoverable. Morrow v. New
Moon Homes, Inc., 543 ?.2b 279 (Alaska 1976).

e) Personal injury and property damages are
grounded in tcrt law which applies in products
en .A‘f liability. Economic loss is a contract law
A’ theory and is not recoverable in products
liability. Contract damages are intended to
o fulfill reasonable economic expectations.
& Tort damages are concerned with the safety of
K products. Northern Power & Enaine Coro. V.
N mj Caterpillar, d 3 P.2d 324 (Alaska 1981) .
i Engine failure is not "sudden and calamitous."
Breach! The plaintiff must show that tva
.'| pro_duct is defective in either manufacture or
cesign.
2 Vusw aCn e
a) Defect in Manufacture. Elements are:
defect-'v* ~»
i) Manufacturer placed product in the
stream of commerce.
ii) Manufacturer knew that the product
was to be wused without inspection for
defects.
iii) The product was "defective™, i.e.,
that it deviated from the manufacturer's
intended result.
iv) The defect caused the personal injury
and property damage alleged.
K Clary v. Fifth Avenue Chrysler Center,
Inc., 454 P.2d 244 (Alaska *1969); Sturm,
Ruaer & Co., Inc., v. Dav, 594 P.2d 38,

(Alaska 1979); rehearing 615 P.2d 621
(Alaska 1980).

b) Defect in Design. Elements are:

i) Manufacturer placed product in the
stream of commerce.

ii) Manufacturer knew that the product

was to be wused without inspection for
defects.

- 16.
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iii) The product was defective in that
it either:

1) Failed to perform as safely as
an ordinary consumer”®]woaid expect
when used in an intended or reason-
ably foreseeable manner; or

2) Wa_s d.esigned in such a wav that
the design .caused the injdry, and
‘'that the manufacturer failed to
prove that the benefits of the
design outweighed the risks of
danger inherent in the design (know-
ledge of manufacturer of danger
measured at time of manufacture.
Caterpillar Tractor Co.. v. Beck, 593
P.2d 87 (Alaska 1979); heritage v.
Pioneer Brokerage Sales, Inc., 604
P.2d 1059 (Alaska JV79). The
factors to be considered in weighing
the risks and benefits include

a. the gravi.ty _of.-the...danger,

| b. the likelihood tha.t such
i danger would occur, and

| c. the mechanical feasibility
| at the time of sale, cost and

adverse consequences of alter-
j native designs.

iv) The defect caused the personal
injury and property damage alleged.

Caterpillar Tractor Co. v. Beck, 593 P.2d
871 (Alaska 1979).

Special problem with design defect cases:
i) Intended use: lack_o_f_direction__or
warnings may be a defect. Failure to

warn is established by:

A. Manufacturer put the product in
the stream of commerce.

-17-



-n “he manufacturer Knew tnac tne
product was to be wused without
inspection for defects.

C. The defect caused the personal
injury or property damage alleged.

U. The product is deemed to- be
defective without a warning or
instructions if the jury finds that
the manufacturer did not accompany
the product with sufficient warning
as to make the product safe (if no
warning would make the product safe,
the danger must be eliminated).

E. These warnings must be made in a
form that will reach the ultimate
consumer.

Sturm, Ruoer & Co., Inc. v. Dav, 594
P.2d 38 (Alaska 1979).
VWUATrf c.  ~>aM

) SU-VA\EA- T ii) Supplier is also charged with the
U-yizel <l duty of anticipating- 'ikely_ _consume’r

VVvA A A, misuse.-. Butaud v. Suburban Marine
Soortina Goods, Inc., 543 P.2d 209
(Alaska 1975), 555 P.2d 42 (Alaska 1976).

3. 'Causation,

a) Actual - where plaintiff claims that the

defect was failure to warn, he must also show
that but for failure to warn, harm would not
have occurred.

Fa;luk b) Proximate - defendant supplier's liability
is not extinguishe.d_by Intermediarvl!s failure-
to aiscover defect.

4. (Damages.

a) See Damage Sec. IlI1. Recall that Alaska
denies recovery for purely economic loss.
Morrow v. New Moon Homes, 548 P.2d 279 (Alaska
1976 ).

b) Punitive damages. In Sturm Ruoer v. Dayv,
594 P.2d 38 (Alaska 1979), the court upheld
the applicability of punitive damages to some

- 18.



strict liability cases, for the purposes of
punishment of the wrongdoers, deterrence of
others and prevention of disadvantage to the
socially responsible competitor. On remand
for a new trial, the court set a ceiling on
punitive damages. (The court indicated that
the punitive damage award of $2.9 million was
the product of passion or prejudice.)

5. IDefenses./

a) Comparative negligence (See Sec. V.): The
manufacturer must show that the user:

i) Was actually aware of the defecj: and

ii) Voluntarily and unreasonably
encountered the r_isk—known to "him,"or

iii) That he misued the_p_roduct and that
this was a proxiniat'e cause_ of_.th’e_injury.

Butaud v. Suburban Marine & Sporting
Goods, Inc., 543 P.2d 209 (Alaska 1975),
555 P.2d 42 (Alaska 1976); Caterpillar
Tractor Co. v. Beck, 593 P.2d 871 (Alaska

1979)

C. Liability Based on Supplier's Negligence..

1. Duty - comine.r.c.iaL~suppliers owe a duty of care
to any.one injured by the product. Larman v. Kodiak
Electr ic~A'ss — 514**pP.~2d"'"1275 (Alaska 1973);
Restatement Second Of Torts § 395. ("reasonably

prudent supplier™).

2. Breach - the defective product must be caused
by defendant's negligence.

a) In manufacturing defect cases, the
plaintiff may use direct' evidence, circum-
stantial evidence or res ipsa loquitur.

b) In design defect cases, the plaintiff must
show that the designer:

i) Knew or should have known that the

product was likely_ to be canger.ous_.with-
ourproper warnTng o-r”~instructions

-19-



--) Had wu tsaSuii lo ueiieve chat cne
user would recognize the danger.

iii) Actually failed to give a warning
which adequately conveyed the required

information to the user.

Restatement (Second) Of Torts § 388

3. .Causation - the supplier's failure to exercise
reasonable care must have proximately caused the
injury. Larman. * o ~
4. Damages - recall that mere economic loss is not
recoverable. New Moon.
5. Defenses.

a) _Comparativp negligence. The manufacturer

must show that the plaintiff failed to
exercise the care of a reasonably prudent
person, which failure contributed to the
accident? damages are reduced’in proportion to
the degree of fault attributed to the
plaintiff. Kaatz v. State, 540 P .2d 1037
(Alaska 1975).

Liability Based on Supplier's Representation.

1. Express Warranties of a* rA/l-~Ab=4fc=r’Nireu-rar
Elements:

a) Seller expressly tells or promises the
buyer that the product is safe and fit for a
particular purpo_se.

i) Note that defendant must be a seller.
One who repairs is not vulnerable to
warranty claim. Swenson v. Truckweld,
C04 P.2d 1113 (Alaska 1980).

b) The product is not in fact fit for such
purposes.

c) The fact that the product is not fit for
| such purposes causes the accident.

m AS 45. Q5..094 (Alaska's adoption of Uniform
Commercial” Code § 2-313); Morrow v. New Moon
Home 3, 548 P.2d 279 (Alaska 1976).

=20 -



7. Defenses - Recall that the statute of Ilimi-
tations for breach of warranty is four years and
that the breach occurs when delivery is made.
However, if warranty explicitly extends to future
performance, cause of action accrues when breach is
or should have been discovered. AS 45.05.242. See
CIVIL PROCEDURE OUTLINE, Statute of Limitations.

E. ~Liability Based on Implied Warranty.

uju rveM.n/
l.Implied Warranty of Fitness.for a..Particular

-W Purpose. Elements:

A*-

1 ' i a) The manufacturer, at the time of the sale,
had reason to know of a particular purpose for
which tho product was required.

b) The manufacturer, at the time of the sale,
h_ad__reason to_know_tha.t_.the_buyer_was_relying
onthe retailer's skills or judgment in
furnishing suitable goods.

c) The product was not__in fact_f.it f.or the_
purpose for which it ;

d) The unfitness ofthe product for a parti-
cular purpose caused the accident.

X AS 45.05.098 (Alaska's adoption of Uniform

Commercial Code 8§ 2-314) Prince v. LeVan, 486
P.2d 95f (Alaska 1971); Morrow v. New Moon
Homes, 548 P.2d 279 (Alaska 1976).

Sf 2 . Implied Warranty of Merchantability. Elements:
\~j n prO@UCt (may be food or alcohol) was
sold in the regular course of defendant's

business, and defendant sold the particular
product in question.

b) The poroduct was not fit for the .ordinary,
purposes for which it was wused, or did not
conform to the promises or affirmations of
fact made on the container or label.

c) The product's failure to be._i.it for its.
intended purposescaused the injury.
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AS 45.05.096 U.C.C. 8§ 2-315; Morrow Vv. New
Moon Homes, 548 P.2d 279 (Alaska 1976).

3. Warranty Defenses.on Personaltv.

a) The plaintiff did not give the seller
notice of tne “br.ea.cn— ef warranty wi'EhTn a
reasonable time after the plaintiff discovered
or should have discovered the breach. AS
45.05.174(c)(1). (U.C.C. 8 2-607).

b) The parties mod i-f-ted—or. limited ___ the
buyer |s_. remediesfor namaops-. AS 45.05.230",
u.c.C. § 2-719) and such modifications or
limitations are not unconscionable. . AS
45. 05.072 (U.C7CT 8§8"2~TOTn

c) The wajd.antA.ejs_werf exgj.uded_or_modif_iea,
and such exclusions or modifications were not

unreasonable nor unconscionable.

i) To be effective, modifications and
exclusions of the warranty of merchanta-
bility must mention merchantability and
if they are in writing, must be
conspicuous.

ii) To be effective, modifications and
exclusions of the warranty of fitness
must be both in writing and conspicuous.

AS 45.05.100(b); (U.C.C. S 2-316) Morrow
v. New Moon Homes, 548 P.2d 279 (Alaska
1976).

d) Statute_o" _Limlt.aiLoxis. 4 years. AS
45.05.242. See IV D(2).

V. IMMUNITIES AND SPECIAL STATUS PARTIES

T«r+ A. .T.he .State .Tort,.Claims, Act:. The State as
Defendant.

1. Under the State Tort Claims Act, AS 09.50.250,
the State is immune from suit in certain circum-
stances. Sec. 1 immunizes the State from suits
based on the act or omission o'f ~“"lempT"¥i
exercising due care Th the execution of a statute
or regulation and_ from__sufts” "Upeasedthe
exercise or performance "(or failure of exercise or




performance) of a discretionary.function, on the
part of a state agency or employee.

Section 2 immunizes the state from suit for damages
caused by the impQsltion-of -quarantine.

Section 3 immunizes the state against actions
arising out of assault, battery, false imprisonment
or arrest, malicious prosecution, abuse of process,

libel, slander, misrepresentation, deceit or inter-
ference with contract rights. See INTENTIONAL
TORTS Section 1. 2(c).

2. The most important of these immunities is the
DISCRETIONARY FUNCTION SOVEREIGN IMMUNITY. The

state is protected from suit on its _discretionary,
policy making~functions_ (such as the decision of
where to bull'd roads or overpasses) (Jennings V.
State, 566 P.2d 1304 (Alaska 1977)), but remains
vulnerable to suit for its, operational...functions
(such as the actual removing of snow from the
roads) (State v. Abbott, 498 P .2d 712 (Alaska
1972)).

3. In Carlson v. State, 598 P.2d 969 (Alaska 1979)
the State was found, liable for personal injuries
inflicted.by-a-bear, when the bear_was .attracted to
the site_of the attack by_garbage._that__had accumu-
| ated on State-owned proper.ty.n

The attack occurred after the State had ceased its
litter removal for the vacation season. The lower
court found that appellee's decision regarding
maintenance of the highway was a discretionary
functior for which the State was immune from suit
under AS 09.50.250(1). The Supreme Court found
that the State's decision on the broad question of
whether to maintain highway turnouts in the winter
was indeed a policy determination that could not

give rise to tort liability. But, the decision
made pursuant to that policy, on how to implement
it, or when to cease maintenance are operational
decisions. As to those, the State is under a duty

to act with reasonable care, and is thus not immune
under the State Tort Claims Act.

4, Summary; If state's action is discretionary,
planning or policy-making, state is immune from
suit under Sec. 1 of State Tort Claims Act, AS
09.70.250. If state's action is ooera.tional or
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ministerial, state is vulnerable. Adams v. State,
555 P.2d 235 (alaska 1976); State v. I'Anson, 529
P.2d 186 (Alaska 1974).

Suits._Against-Municipality-~ AS 09.65.070 prohibits
toliowina claims aoainst tne municipality:

1. Those based on failure to inspect oropet.ty for
violation of law or safety hazard.,, to discoveT a
violation of law or health hazard if inspection is
made, or to abate a violation of law or health

hazard once it is discovered, or
2. Those based on a discretionary function, or

a) Urethane Specialties v. Valdez, 620 P.2d
683 (Alaska 198&). Lesser government o fficial
in issuing a public warning exercises__a dis-
cretionary~fuhction, (but. City is not _immune
with regard to the wa_rnjyTgl.s_c_gn.tent_ Injured
party must show”malice (i.e ., knowledge that
the statement is false or is made with reck-
less disregard of the truth), or

3. Those based upon a |licensing or zoning
proceeding or

4. Those based on the gratuitous extension of city

5. Those based on agreement with the state to meet
emergency public safety requirements.

In addition, a city cannot further restrict the,
p.e.riod of time in which to~b'rihg an action through
ordinance"! Johnson v. Pairbanks, 583 P.2d 181

(Alaska 1978). *
Family Immunity (Spouse, Minors, Family)

1. Intejspousal tort immunity is not recognized.
Cramer""j. Cramer, 379 P.2d 95 (Alaska 196'3f.

2. Parent or guardian who signs- for minor s
liable. _for__damages—rasul-ting_-£from_mi norJs..negligent
d_riving,. unless minor can prove financial responsi-
bility (e.g. insurance). AS 28.15. 071.
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3. Minor has the right to bring claim for relief
against oarents for negligent infliction of harm.
Hebei v.'"Hebei, 435 P.2d 3 (Alaska 1967).

4. A child—employed—in—violation. of child _labor._
laws may_waiv.e_Jv'orj*ex.i.s Compensation—benefits and -
proceed against the employer in tort. Receipt of

Worker's CompensaT:rstt- fce"ie~fi'ts. is not* determinative
of whether a child has exercised a conscious intent
to choose compensation benefits as opposed to

bringing a claim in tort. Whitnev-F idalgo
Seafoods.- Inc. v. Beukers, 554 P.2d 250 (Alaska
11:76).

i’ De Death and Survival.

Ar\j\\ruA 1. Wrongful Death AS 09. 55. 580. Action must be
commenced within two years alJlLter the death.
Haakanson, PirsoriaT~~Representative of the Estates
of Simeon and Annie Squactsoff v. Wakefield

Seafoods, Inc., 600 P.2d 1087 (Alaska 1979). Even
though the statute requires that the 'personal
representative’ oring the wrongful death action

within two years, the disability—f minoritywill—
to]! the running of the_statute—ofHTlimitation._
This case wais brought on behalf of two surviving

children more than two years after the death of

their parents.

2. Survival Statute AS 09.55. 570. At common law,
personal tort actions were extinguished by the
death of the plaintiff. However, under this
statute, all_causes of action, except defamation
survive both" the~deatR~~of~the~~pTaint£ff_.victim...and
the defendant-tortfeasor and may be maintained by
the plaintiff's personal representative against the
defendant's personal representative.

3. Death of _a Minor AS 09.15.010. Besides the
wrongful- death act and- the survival act t' rj is a
special provision that parents or guardiar. may sue

for the injuries to or death of a child.

Jtrni « E* Mbrker's Compensation AS 23. 30.

‘ 1. The statat.o.r.y r~medies__under_AS_23.30. are the
exclusive ...remedy of the injured employee against
employer for injuries received in the course of
-employment.
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g gl scriy doctrine provides chat an
employer apparently protected by the exclusive
liability of worker's compensation insurance may

become liable to the employee in tort if, in
respect to that tort, he occupies a position which
places upon him obligations independent and
distinct from his role as an employer. In, State

v. Purdv, (601 P.2d 258 (Alaska 1979), the Supreme
Court rejected the dual capacity doctrine and
upheld its prior decisions that the recover.y__under

workerls compensation—Ls*ex-dusive, i.e., it is in
place of all other liability to which the employer
might be subjected because of the injury to the
employee.

VI. /CONTRIBUTION.

A. The.Uniform Contribution-Among.Joint.Tortfeasors Act
JtS 09.16.01n - nsn_ Alaska adopted the 1955 version of
the Uniform Act in 1970.

1. The statute—abX-Qgates-thp—common—Law rule_of no
contcihntion (that is, no snaring'of damages among
defendants) and__pr.ovides—£ar_a—right.of contribu-
tion _amgng—aefendants who are jointly and-~severailyv
liable, eyen_.tho.ugh.judgmeat_jaas_nQ.t_b.een_reco_yered
aaainst all-of them. AS 09.16.010(a).

2. The Uniform Act—prov-ides that a tortfeasor is.
compelled tp_jnake contribution only, up to his pro
.rata .share of the entire liability.

a) example: If the~e are three defendants,
each is liable for 33 1/3% of the total
liability even though one of the defendants
was 90% at faul<*.

b) California has interpreted its own version
of the Uniform Act to permit comparative
contribution, that is, contribution among the
defendants in proportion to fault. American
Motorcycle v. Superior Court, 578 PT2d 899
(Calif. 1978).

3. In Artie Structures v. Wedmore, 605 P.2d 426
(Alaska 1979), an employee, injured 1in <cne course
of his employment, sued various third party
defendants that had made safety inspections and
provided the scaffolding from which he fell. Some

defendants urged the abolition of the rule of joint
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and several liability in Alaska. The question was

whether tbs liability of multiple third party
defendants should be apportioned on the basis of
fault or several liability. Petitioners argued for
comparative fault wunder Kaatz. After discussing
the legislative history and commissioner's

comments, the court concluded that the legislature
intended that:

a) liability be joint and several”
,AUl* CaJdU- ; b) cOntril3uti.0on. be pro.rata-and./io.t_compar_a-
| i rtQrn  tive.,~ thus breaking with California's holding
rW-1 — 7 j En American Motorcycle;
4% |~k~k
c) Worker's Compensation be the exclusive
employee remedy against the employer;
d) the employer not be required to contri-
bute. Neither would the worker's award be
offset by any comparative negligence of the
employer.
The court has reaffirmed Arctic Structures in
State v. Wien Air, 619 P.2d 119 (Alaska 1980).
X b. ;Indemnity

1. There are situations in which one defendant
such as a manufacturer or wholesaler may be held to
INDEMNIFY "another defendant, such as~-~a retailer.

The concept has its origin in contract"! Burgess
Construction Co. v. State, 614 P.2d 1380 (Alaska
1980)
a) It may arise without agreement and by
operation of law to prevent a result which is
regarded as unjust or unsatisfactory. PROSSER

at 3?20 (4th ed.)

b) Application: Alaska has refused__to_adopt
the..active/passive dichotomy which compels the
active JMtortfeasor ~to indeiimify the. "passive
tortfeasor as’-_£n”Cal'i'fdrhia.'~ State v. Kaatz,
572 P.2d 775 (Alaska 1977)".



Alaska Stats "Legislature

?oucn V P”/one:
Juneau. Alaska 99811 |€0use Of JllprcsenlalmCS (9071 J65-3892
Labor and Commerce Committee

RE: KB 532 Sectional analysis /

The following is a sectional analysis of the latest draft
of HB 532. I have excluded policy statements and
background information.

.010 Limit and cap on noneconomic damages: Awards shall
not exceed 25% of the present value of the amount awardee
for economic damages, and in no cases shall the amount
exceed 500,000 dollars.

.011 Defines noneconomic damages.

.020 Punitive damages: Raises the burden of proof from
current "preponderance of evidence" to "clear"and
convincing"” - the highest standard of proof in civil law.
50% of punitives go to the plaintiff, 50% to the state
general fund. Precludes the state from joining a suit for
damages.

.025 Damages resulting from intoxication, or in commission
of a felony: ITf a claimant was legally under the influence
of drugs or alcohol at the time of injury or death, and if
he contributed more than 50% to that harm, he 1is barred
from any recovery. The same applies if the claimant was
engaged in the commission of a felony, if the felony was
causally related to the injury or death. Nothing 1in this
section is intended to bar the claimant®s rights under
42USCsec.1333, vile Civil Rights Statute.

.030 Itemized verdicts: Requires a jury or court to divide
noneconomic and economic damages and itemize them.

.035 Periodic payments: Where the future damages in a
personal irnnry ~=0 ovr-eorl -n thousand doiloro the court

may require periodic payments; to be scheduled, if it is in



the best interest of the party. The fund allocated for the
total future damages award would be placed in escrow or
trust.

(b) The remaining payments go to the judgment creditor®s
estate upon his death.

(c) Costs of structuring periodic payments are included 1in
the award to the claimant*.

(d Allows for modification if unanticipated medical
expenses arise.

(e) If the judgement debtor displays a continuing pattern
of nonpayment, the court may hold him in contempt and order
him to pay any damages resulting from his failure to pay,
including costs and attorney fees.

™ IfT a judgment debtor fails to pay in a timely manner,
the judgment creditor may ask the court to order the rest
of the periodic payments to be made in a lump sum. The
lump sum would not be reduced to present value, and
interest may be awarded.

.040 Verification of Claims: Every pleading entered by
either the plaintiff or defendant shall be verified.
Requires element of intent.

.045 Limits liability of directors, officers and
superintendents of nonprofit corporations, public and
private hospitals and school districts to gross negligence
and to acts or omissions outside the scope of duty.

.050 Effect of contributory fault. The percentage of
fault for which the plaintiff is to blame* is reduced from
the award, but does not bar recovery.

.055 Collateral benefits: After the award 1is rendered the
defendant may introduce evidence of nonsubrcgated benefits
received by the plaintiff, which may be deducted from the
award. The plaintiff may in response introduce evidence of
the cost of the collateral benefits received by him; these
may be offset from the amount credited to the defendant.
Plaintiff may also admit costs of actual attorney fees
which exceeded the amount awarded by the court.

The defendant may not introduce evidence of benefits which
are subrogated, life insurance benefits or gratuitous
benefits.

.060 Apportionment of damages: Factfinder determines the
percentage of fault to each party. Factfinder may treat
two parties as a single party in a master-servant,
principal-agent relationship; also allows two or more
persons to be treated as a single person if the cause and
the separate acts of each person cannot be distinguished.
Example: A&B independently start fires. The fires burn,
join, and destroy plaintiff"s property. Each fire itself
would have desrroved th« n-rnp<=>-rry_ A43 each 100% at
fault. Only 100% may be collected as damages. The



factfinder may hold each defendant jointly liable for 100%
cf the damages. This is the classic joint liability
situation.

(¢c) Court states each party®"s share of fault and obligation
to pay the award.

(d) Each party 1is jointly and severally liable for damages,
except if a party is under 50% at fault he may be held
responsible for no more than twice that percenatage of the
award, should there be insolvent defendants, or defendants
who cannot pay their entire share.

Example 1: A&3 are sued. A is held 10% at fault, 3 90%. 3
has money and can pay his amount. A pays 10% and 3 90%
Example 2: same, only 3 cannot pay all of his portion. A*s
10% is doubled, and A is responsible for 20% of the total.
Example 3: If A is 51% or more at fault and 3 cannot pay, A
pays total award.

.070 Effect of release: When a party is released from the
suit for whatever reason, the dollar amount of that release
is deducted from the award.

.900 Defines fault

09.10.075: Actions under $75,00G must be arbitrated before
resorting to the courts.

.065 Offers of judgment: Up until 10 days before trial a
party may offer to settle. If the offer is not accepted,
and if the offeree does not better the offer in trial, the
offeree is penalized by either adding (if the offeree 1is
the defense) or subtracting (if the offeree is the
plaintiff) 5% interest to the award per year. The amount
is in addition to the statutory percentage. The interest
penalty dares back to the occurrence.

.43.110 Confirmation of award

.160 Allows 60 days to file appeal from arbitration for a
trial de novo.

.55.548 damages are awarded under principles of common law.
.60.010 Attorney fees: Except where statute authorizes
payment of attorney fees, the Supreme Court shall determine
by rule or order what fees and costs shall be awarded the
prevailing party in a case. But- unless authorized by
statute or agreement between partias attorney fees may not
be awarded in a civil case. Abolishes Civil Rule 32, by the
Supreme Court, authorizing payment of attorney fees.e

.60.035 Costs and Attorney fees for arbitration appeal: If
a party appeals from arbitration and does not better his
lot by 10% over (or under) the arbitration award, he 1is to
pay the prevailing party®"s actual cos-s ann rsoc.



A new section has been added which would enable a party &
petition the court for review of the fees that pa ty pai s
its attorney for reasonableness. Establishes cer g3in
criteria the court nay consider 1in its review.

Remaining sections grant and restate jurisdiction gf the
courts and note civil rules amended bv the bill.



BEAULIEU v. ELLIOTT

Alaska G5
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Richard BEAULIEU, Appellant,
V.
James V. ELLIOTT, Appellee,

James V. ELLIOTT, Appellant,
V.
Richard BEAULIEU, Axpcllco.

Supremo Court of Alaska.
Dee. 5, 1007.

Action for damages for personal in—
juries sustained in automobile accident.
The Superior Court, Third Judicial District,
Hubert A. Gilbert, J., entered judgment f<
plaintiff and defendant appealed. Tito Su—
preme Court, Dimon I, J , held that record
which disclosed inplicit finding that plain—
tiffs wage earning capacity had been im—
paired for remainder of Ids work life of
27 years and disclosing testimony that plain—
tff":; inebility towork would only continue
from one to five years did not sot forth
findings of fact to enable reviewing conrt
to have clear understanding of besis of
trial court™s decision that plaintiff stutainc
permanent 50 percent impairment of earn—
ing capacity and ease would be remanded
for more detailed and exlicit findings of
fact.

Judgment set aside and care remanded
with directions.

t Ailnilnlrdratho Law and Prorctinro C-301
I"induigs or judgment of quasi-judicial

administrative agency in proceedings before

it are not admissible in subsequent action

against person not a party to such proceed—

ings.

2. Attorney and Client C-a0G

Admissions of fact by counsel during
course of trial arc binding on his client if
made with express purpose of dispensing
with formal proof of some fact at trial and
are thus used as substitute for legal evidence
of the fact.

3. Evidence C=2G4

Even if statement in defendant 3 brief
filed subsequent to close of trial suggesting
award to be made plaintiff for damages
from personal injuries and containing com—
putation based on 50 percent disaility
rating for next five years did constitute ad—
mission of fact binding on defendant, it
admitted only that plaintiffs earning ca—
pacity had been £t) percent impaired for
period of five years and not for plaintiffs
remaining work life.

4. Trial 0=333(2)

Trial court must comply meticulously
with requirements of rule with retpect to
making of findings of fact in order to give
reviewing court clear understanding of
besis of trial court™s decision and to enable
reviewing court properly to appraise ele—
ments which entered into award of damages.
Rules of Civil Procedure, rule 52(a)-

5. Appeal anti Error C= 1177(B)
Trial 0=303(1)

Record which disclosed inplicit fin
ing that plaintiff"'s wage earning capacity
had lien impaired fur remainder ut bis
work life of  year; and ditch .ing P>"i-
mony that plaintiff's inebility to work
would only continue from one lo five years
did not fct forth findings of fact  ili—
able reviewing court t have char un—
derstanding of ba.,is of trial court’s de-
a’iott that plaintiff su tailtod permanent
50 percent impairment of earning ca—
pacity and case would be remand | for
more detailed and e@licit fin of
fact. Rules of Civil Procedure, rule 52(a).

G. Appeal atti Error 0=117>()

Whether trial court improperly u-.-d
Air Force physical evaluation board's find—
ings to award plaintiff ? In,0KS f-r impaired
eaming potential caused by depressive reac—
tion could not be determined where trial
court in awarding total of made
no Me ntion of award for I?10,08S for de—
pressive reaction and trial court would be
directed t make more detailed and eplicit
findings of fact or remand. Rules of Civil
Procedure, rule 52(a).



ouw) -la.a Jil.

7. Damages C=>15

Ctjur.d principle ur.derlyi. -S-
11 tit nf damn: s in |,at rases is ..
jor. L jiiin i, i il tbe rr]..a i.
in iilva. pu-iihie inpn ©i it liew* "
wvirpn ! il ki i diif
tort.
I Damages C=22G

D.mtMp s a™..rli 1l fop fu WS ie
tunings sluitld it-Ic r,am-J to ;
value.

0. Damages C=GO

Disability nsirem | j y whirl, . .a
titf litcenic entitle! to upon ruirr
front Air Inter by ror.s ikei iignrio; « a
fiite! in automobile accident would itui be
it . | to mitigate damages nr*1 reduce aw o 1
for loss tit future eamings.

). Damngcs C=100

Damage award for impairment of earn—
ing capacity should not Ic reduced by
amount representing cstim ted income taxes
that injured | :r'y wcuM lute to pay on
future irc. P

It Damages C="19

Siman! uf mmiiic te  vhicli in-
jund |.dvvat! lirel “o fvicl!lie
it > - wit i 1j;L . to trial should
Ik d :F. 1it <! |Immm rpvt ASS
of W~d j-

12. Damages C=m0

1Jam yes in form of pas! loss of v iges
su™-tatnad by serviceman as rctidt of noto-
mobiie accident con!! i t - dr.uiii-hcd
or nti“igatvd on recount of [*wii™its re—
ceived Py serviceman frtr.i Air I"urec by
virtue of contractual ;im;M;j,e:uut between
. rvic*man and govt miivnt for pay incut
during periods of physical it Jit:3y from
pert* ruling his duty.

13. Damages C=132(9)

Evidence dial ostcomy* litis lud (le—
\el"ped in Imi"c of plaintiff's ; 4l injured
ill tuitonobile accident and testimony that
it etes rtai licble medical |mlei ~ility that
ei-ttmeliti-. v.ould icm .in wit?* plaintiif
for net of Ins life siipi ii.d award of
?/1 2-1l for pain and -tiffi ring tb.it plaintiff

. 2i SEIUE3

v-a . xorielle® for expected 29 years
7t - i€°nf his life.
t: im*3 c=97
id "Amining amoimt of award for
jJiAi. "l ~offering, jm.ir nr judge should
Ic guided by some reasonable
pre i10.d consideration and _should cu—
$ 0.ur "a:.. lereasonable or sane estimate.

| mDamages C=97

There 1" no fixed measure of oniiipa-
" _ion in awarding d.,mages for pain and
suffering,

IG. Damages C=97

Assessing damages for future pain and
suffering by using per dimt formula w..s
not manifestly unfair or uoju t

17. Appeal am! Error C=1013

Ultimate question for decision on re—
view rf award for dance:  for p.iin am!
suffering is wlietltcr rtim avai L ! IS rea—
sonable and not haw itwas . rived at.

in. Appeal anil Error C=>101J

Award of damages will not be vl vide
on claim of excessiveness unless it is so
I tre as to appear manifestly unjust or ic-
ull of pa- ion or prejudice or disregard of
c\ideitee or rules of law.

19. Damages C=22G

Amount awarded for future pain and
suffering will not be reduced t pre-wit
north.

2. Damages 01*15(1)

Record disclo-ing no testimony by
plaintiff3 physician that he told phdmiit
10 hear as much weight as possible on in—
jured _+hlc and ilifeloting lint phy ii 4
pre-erib d that plaintiff ire ciuielns to
tolerance by testing hotv much weight Fala
would be d!-to pul on hi.; foot would not
substantiate defendant™s claim that plain—
tiff's pain and Aqiffeu’ng were, atiiiliulable
1o plaintiff*s failure to follow orders of his
doctor in not bearing as much weight as
pus ilig on In. niitob.

21. Appeal anil Error C=I 170(0)

KiCord which failed t disclose why
trial court tia*l plaintiff's military pay
rather than civilian pay scales in ciniq utiie:

BEAULIEU v. ELLIOIl'

Alaska QOG7

Citem. Alnilia, 31 Nl o-i

plaintiff's impairment of future earning
capacity as result of injury to ankle, where
plaintiff indicated that lie might have re—
tired from military service if he had not
received medical discharge because ot™in—
Jury, was insufficient to enable reviewing
aiiit to determine whether award fur im—
pairment of future earning capacity was in—
adequate and trial court would be directed
to make further findings on ninaiul.

2. Appeal ant Er.nr C= 1177(1J

bindings disclosed by record were not
sufficient  for purpose of determining
whether evidence established that impair—
ment of plaintiff's earning capacity was
total or near total rather than 50 percent
as determined hy tiial court.

23. Appeal anil Error 0=981(3)

Where lizbility is admitted but amount
of d.imag" S is contested, question of which
category of rule pertaining to computation
of attomey fees is applicable Is matter
witbin discretion of trial court. Rules of
Civil Procedure, rule S2(@)(l).

2. Costs 0173(1)

Where lisility for injury lo plaintiffs
ankle was admitted hut question of damages
was contested in four-day trial resulting in
award of $169,93/.25 compensatory dam—
ages, trial court 3 assessing attormey™s lees
at rate prescribed hy rule for eases con—
cluded withou™. trial was Hot itlua of dis—
cretion. Rules of Civil Procedure, rule
82(@)(2)-

"3 Appeal aiti Error C=D3 t(I)

Costs C=>17.

Taxing of costs rests largely in round
discretion of trial court and reviewing court
will not interfere w ith exercise of that +s-
civtion except in eases of abuse.

2. Ousts C=t3t

Refusal to include in costs assessed
against defendant certain expcn-cs incident
to taking of <bpositions which allegedly
were necessary *o establish liavility, whoic
plaintiff did not point out what depositions
were involved, how they related to lichility,
when they were taken, or when concession

of lisility v.u man- by defendants, was
not abuse ot -.crmim.

James J. I),krey, J., and James K.
Singleton, of Del.nay. Wile:, Moore &
linyes, Anchorage, f r appellant in Do.
765 and appellee in 703.

Robert M. Libbcy, of Kay, Miller, Jaoob".
& Tilhiy, Anchorage, for appellee in No.
765 and appellant in 766,

Before XESBETT, C. J,, ani DIMOND
and RAP 1XOWITZ, JJ.

OPINION

DIMOXD, Justice.

As a result of au automobile accident I,
April 13, 1963, James Elliott suffered a
fracture dislocation of bis right ankle. lie
brought this action for damages against
Richard I1Zntidt. Lisbility was concvd.tl
by Beaulieu, and the is.oie of damages was
tried by the court without a jury. The trial
court filed findings ot fact and conchi®imis
uf law and entered judgment awardtug
Elliott $169,937.25 compensatory dama;p ,
costs of $2.10, and attormey”, fees in the
amount of $13,570.20. Roth parlit. Hf.c
appealed. We gsmall consider first Rem:-
lieu s appeal.

Beaulieu's .Hi"all

In his brief on appeal, lioidict state: 21
specifications of error.  These resolwe
themselves into six principal issues o be
reviewed and determined by tiis court.

L hnl'uinneut of naming Capacity.

There is no question but that Elliott
suffered a permanent injury. Tho. frac—
ture dislocation of his right ankle, after
several unsuccessful operations, resulted in
a lack of a true ankle joint per sc. As Dr.
Scho™teiis "aid: “There issimply a ragp i
margin of rather schbuolic hone.” lieal u
stated, "It3 not a joint any more but it’s
just a couple of pieces of bone grating
against each other.” Dr. Wielmiau te-i-
fird that the joint was such that Elliott’s
ankle could he used only as a "peg”. Jt
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addition, osteonyelitis daelgp-.~ at tfc
mr.l.lc bone ami bo'li Slidton at N
testified ti.it tie reasonable nv-dt .| (
rbilities wtte W11 »ndi di-case u-"

tiitic £.r lic ron.iiii*Li- of Aliutt- -~

In its thin! ¢ Delusion uf law d..
cotnl Mated:

That plaintiff will st,ffira i w.ir.

k| in tha 1, iiit &F J 0,lin.H,

taking into enn-M ration the fact 7 -

hi -wage earning cap City h.t k.

paiffd to the C 4it0f fifty (50% . ;. v

euit pittr tin: F.irtliir i . tdiiti.L r.ue

pay at the time of <41 1 trge was t'1°0 .7

t rn; nth ami jl.i the further fact that

| elisa mi~itii:r;v..  life of 1.M.ty-

nilic (0) yer.-."
Il milieu contends that there is r.o Cvibn-.-e
to f.igRiit the cwrt’s determination that
lilliott suffered an impairment of earning
capacity which would result in a less of
future vattes.

On this point wo must remand t'-c case
to the trial fonrl for the t rhittg of more
exlicit findings of fact. The court™s oitt-
ritsioti as to loss of future writes contains
Hlic ig pieit filth; 7 £ tThi.at";a.eerir.-
ii; . ij-city lu!l L. it firul for it re-
it,.nl,r -fhit \v. ii: it- of I'd imrs. The
w-art s ro nlir&i 1, he-.vevor, of the
factual :_sis for tilth mi ultimate find ng,
it “Mes itm.h.1;. - iliyiii lesvtEia
fitdint; with the tMini.my of two physi—
cians i = "_oho on th: subject of Tiliiott™s
capacity o he g: hif-"ly employed. |
1" tr &.tfirl that ii: hit opinion, while
lilliott war iilidlc to v.otl; at the time of
tn Ind il 14, this it, hihty would at the
m.i tonly e iitine fikm <ao to five years,
ikl ththe coifhti-m <f lillit. an".le
would stia lily improve t&> that w ithin that
period of time he would he aide to rngage in
a sedentary type of occupation that would
"'t involve prolonged vethii-;.:, running or

t Tl partin” it i rt»f( ~ad iHni <f1 av

N". Foriaiiedlv .

‘0 ||at plaintiff will 'iiif-Vr g future najpi
["i in tlie aiiiuiinl of ft™.1]o.]n, nfior
t|t||n? ini" ruiisi.ir- it n iucfnt It
liii ifullnHliE . T @« 1ltin-

plia-av niMi J. |

J bLUTiia

lifting. It was Dr. Foster®s opinion
. F'lioU"s future raining capacity was
i .__tied only to (lie extent that tie mu-t
i"- icb-iiml worl. rather than truck
Lmi ,, v.hidt he had done prior to ICad.
tr. U l.man testified that the proem is
. condition of J.URi:; ml.le v.a.
a  thil T~ Would Kc lindi 1 ia
-." _utilities bi-ixu.e lie v.-uidd have
i.ii Jiidk as a peg ar.d w.ut!l in- de—
rived of th movements that a iiiiral
at,Me oficrs, that it would | mp-: iile for
him © le painfully Tiuplnyid in a a!" ninry
t;p of oCeupation, hut that he could not
give an estimate as t when that might he
ht-eausc lie did nut Lwv- how rmurli di.i’l
hone was present in the ,uihle.

As lo the extent of impaired Cniuing ea-
peeity, the court roeelied tre- coelu-ioli
that there was a 50% impairment. Hut tim
court dues r-tsay how itaniied at that
figure. And w. an: unable t* €1l fn uour
review of th ~reCoid.

Cnneeivald), te- court™s dvtmhinliuii "f
a percentage impairment was influ. nc. 1 hy
KIli".tS tatimony that he- had receiu | a
medical discharge from the L°uitcd State-
Air Fore :inJanuary of \%c>, and that he
was receiving from the government a [ """
diability cmr —nsation, 40% of which war
attributable to his anl.Ir, and tin- run lining
2u% to other medical problems t't i.dated
to iL}F accident. Thai thismay have influ—
enced the court appears to he a possibility,
b" C.nr.e tin: court neil®. Finding of Fuel No.
1 which provi led  follows:
That on Iicolitr 17, Jiffl, plaintiff va;
discharg®d fr-m lhe hospii.il © “fsel
si.llfii oil January I, 1%:*, =
tiff was Lii*t a ni*die.d diliar,” - fi'adt
the Air Jow, as al" v mention®d; that
Illic physical evaluation board, found
plaintiff lo be di .ibled, rs-i;5e a
Q°h dissbility because of te- injuries

Jhi" e/ words wuo :itil'lid1 by S_Iie
court mi Kllicti-! (hil'tiii ti reed: “1liet
bis wet’~ cimiil™i: da'tili it- lied el I
miril lo te" NHil uf fifty @c:) p.r
Wik

lke.<t0Silt.U v. iailva” Aia.u o;.y
GHtoea. Aleela, 17117 )00

its jic " _tibT"a light atihlc, a 10% disability
T a ive reaction” and a 10%
ii Diii"ydue to an impairment of vision;
that . _.tier dissbility is not related lo
the a—:;_c.itcf April T/, 1063.-

|13 1 tn court based its conclusion as
0 degree of impairment of earning ca—
pacity i.pun certain findings of an Air
Force fliji-.il evaluation board, titr. v-f.itkd
have In dtisor. Tin: finding-, <r judgini lit
of a quati-jnJicial adniui,tr..tivc agency in
procecdiii . before it arc not admissible in
a subsequent action against a person not a
party to such proceedings.d

The trial court al.o may have fan in-
fhictictd in its #li tcrminatiun of incn .&
cnco of a ££)% impairtiknt of eamii.g ca—
pacity by what lilliott characterizes as ad-
rik ions made by llcanliau3 trial couu el
In hi.. openiing slateiucut at the trial, auitn-Si
for Deautieu admitted that lilliott had sus-

For past lost wages. ...

For future "lost wages”,

laiited a "permanent injury”; that this did
not render him 100% disabled, and tint the
question for determination was just how
much "lie will lose in the future because
of the injury." In bis brief filed subsequent
1o the close of the trial Jleaulicud ccun 1
said this:
In summary, it is suggested by the de—
fense that the Court malic its award to
te- Plaintiff on the besis of the figin. s
tut forth below. These figures l.d.e into
consideration: The prognosis established
by tin: medic,l experts; the 61% dis—
ability rating established by the Air
Force, of which flI)% ii attributable to
Plaitiiifiv. anl.b- injury; and, the Plain—
tff-; ability to be gainfully employs I in
the future as a clcih or transportati u
p.".Adist in the transportation inlusliy,
or as a tmvi! agent.
* « = Jljtis * * » suggested that
the following award be made:

or diminution

of earning capacity, batted mi 50% disa—
bility rating f-.r ths next fiveyears ... 11,500.00

For past pain and suffering.......... 5,010.0)
For future pain and offering ...... li.lH.10

For pi-meui*tit di adility and injury I'
ankle ... ™ 0-)
Tobil ... Aot i

\2,3] It is true that adnissii-us of fact
by ramisitl during llic course of tin- trial
a,~ binding on his cliet,® if they are
tnde with the express purpose of dis—
pensing with the forma! proof of some fact
at tin- trial, and are thus used as a sub_ti-

2. Ap-irt fruii KB I iliiuny just men-
tiaail, we_ib nut lniw ulun- Tkt trial
riint ditiitiil nmireliitii i~enling IF°
fillGlL M af ilic Air Kon-e ili-ii1l \'ia}
ntuii Bl Smli Akl vere mil i

I inlu diildi™: at Miu trial.

3. Cady v ITarer I'y r...i, g, gig I-M

<12, 125 (KIS

4. JTmdiy” nifp, . fjiH'ret Aitilie A
Filh @p., 207 12] IR, tU i) dili

till: for 1 gal cviib-ucc of lin- fact5 It does
not appear ti t this was the purpose of
ocow-"d s stat ol in bis brief filed sub =
ippiil lo the ti d. Put even if itdid eou-
914t an admi<:ziou of fact binding oail
Pealli” 4, it is ;n adtai 9" ti only di.il | th—
eir. ©'%) rt itimid Jd7 ts. Bt
71 Sttt UK. its r.dv. 1ICIS (Itinl), r.d.
fla il zIT I's. bt 71 6L 7M. t- 1.
M. s acfi o i ke, tds IS,
8L 75 Set. tI. Wi J . U7l (5>
5 I L v. Shiirl. IS Va It Ut
P21 2. il dlivy; trmnMt @1
It Bt ™, v. Sim Qil I, Pl 1.4
706, VII L1 tir. WA, fill. Fail,
22 rsoten. tj st 507, 1.1.1.0-7
I\

vi*



(70 aimu idi i"Arx.

ott's earning capacity had been 'e"- :X
paired for a period of five year*, Lt
for the remaining work life of i ™.re of
71 years as found by the trial com!. o ,v
sc.ptmtly, what IbT_ulioi 3 emits-. | h.
Iu\ biitf does not rai. f.ctorily ep®, n Tor
r IMIi;li the 1rsii tor the trial c u:'s
("e=ccin i n of Law No. 3 which dcait v.£i;
imp..inn nt of earning capacity.

[m5] Ktincitrd raittatd il
court comply rat,.::tly with the re—
quirements of Ci .il Huh: 52(a) * with
ip-. 1 to lke making of findings of fart in
order to give us a clear iinderitsndir.g oi
the In-i; of tlic trial court"s deci -iod, sad
1o cib"c u- to properly appraise the clc-

nt; which < t(red lo t; "court’s 5 far 1
of damages.7 ‘llils was not done in this
r- ¢ (lur review oi the rccjrd leaves us
with the conclusion tint the trial court3
findings with respect to damages for fu—
ture impairment of earning capacity are
not ruffici. ally detailed to afford u; a
char under ianth.;. of the ha-is for the
court's award." V. “ler. fore will remand
th:t c.o; to the trial c-uri f r lie purpose
of L -hi: g dtaih.l and eplicit findings as
to lilliill’senr.-ing c. p dip- r.= ! the degree
of impairment in re-j -ct thereto.0

In Li; Finding of Fact No. |1 the trial
court refem. 1 to the fact that the Air
F. r:c physical "_valuation heard had found
Kfliott to le disabled, and that 10%,
of that disability v.as due t a "depressive
e U In Hnling of ¥ .ct No. 21 the
court t_t! that a p ych.iatric evaluation of
lilliott had been made, that the psychiatric
findings were that lilliott had developed a
depre-_-ve reecti at attributable to perma—
nent rtippling, deformity of the lower ex-

G. Civ.l;, "™'(a), provid.in part: )
In all a.tioli'i tried UEon tin, laelj
willimit a jury or with an advisory
jurv, ft-e -mirt iliall find lit* faeta apr-
eiatty aul rtate reparately ill espti-
riiiit of law tliereuti aid ilii-ct lli«
rill*ry tlio appr.tpiiaie judgment

7. larid; v. Satdil, did VM MIT. 171-
i LVela lhili; deuittili v. Jo-0p,

p.2d ins, tun (Ai.r.u imd; sl|o-

.c-riia, 2d series

t/omity, semi-isolation, and a protracted
peril d of surgery and recovery, and (list

depressive reaction was proximal, ty
\ .u:.d by the accident of April 15 Ho.*.
A1 -.ulivit contends that the judge u ! the
Air Force phy-iral evaluation board's find—
ings t award Liliott $1G,031.00 for that
pirl of his impaired earning p.teuld
caused by a depressive reaction, and ti
tiis was error.

[6] We are unable to review lii point
localise nov.il re iti the court®s finding of
fact or conclusion law nr in".m.nt 1
there any mention of a:i award of ;IG,Pb,-
06 tor a deprr-sivc reaction as at; rluucut
of F.lliott3 impaired earning r pecity. |,
may be that the trial conn intend*d ihat of
the 50%. impairment of taming rapacity
which i; fotin 1to rxiM, 10% was due to a
tores"iv-c reaction. However, w-C are tin-
aide to determine if that is the case irm
the record as it now exists. This point
should be clarified on a remand of the c.v
for more 4 tailed and eplicit findings nf
fact

2. Future JlI'ujjc Less— Present rdite

The trial court did not.reduce tip"amount
it found as damages for future imp lim. vt
of earning capacity to present value, In—
stead, the court stated that “The interest
rate reduction and decline in purchasing
power of the dollar h off-set by pay in—
creases plaintiff could have expected in the
future from his military service,” loeulie-.i
contends that the failure lo reduce the dam—
ages lo pre-cut value was prejudicial error.

[71 The general principle underF.ing
the av.c-Miput of dam,age, in tort r.rs

is that an injined person is eiuiiFd lo1¢

teol thntillirx PO V. \V =
Coiol. C.I., "U *21GQUl. 97T. 521 <M *
la 1912); Merrill v. Merrill. z:u. 1K@
rli, BIS Alx.l.a 1912)i IEhl n v

(d.riiieni, 51S P.2d 217. 2 (Ateld
).

C. Pulrid; v. Sdvel, inl, 7 Niipi, It
.1 -t I,

9. Imre; v. Silui, L, lick 7, swpra, 1IY
P.2d al I1Q.

ESA*JL.IFil/ v. LLLIOi i " Alaska (71
Citean. Aladda, 4311°.id 021

replaced as nearly as possible in the posi-
lim liewould have occupied had itnot been
f,r the defendant™s tort’'0 In the cat uf
inip.dmrut of future eaming capacity, it s
re.d -.red that a failure ti reduce damages
t, present value would le to place the in—
jured pir-on in a better po-ilion than he
w.-ul Ihave occupied except for the defend—
ant’s tort, because the injured person would
get all of hi: future wages b n ; in a haticc
ait 1 would be able to iiuc-t the lump "um
and realize iamings on il iuve.tnent
during the intervening ] riolll Fur this
ree- p _hat money ha; tiw 10 earn
 n-y ithas become th: gur.eraily accept-
.t rule that damages awarded f+ fu'-tire
I of turnings should be reduced to p:- >
<Xvorth."-

fdj In applying the general rdic, tic
? ip-i.fe Court of Washington has stated
a i-.mvlv for reducing awards of future
i-rags to priZtt value wbieli involves
e t of inlcreM (wliieb) could fairly
be v peclt i ftom *afc invcitmi-nis which a
pet dn of ordinary prud®-nee, but without
pati—.ilar finacial agati.nee or 4ll,
e &1l rtilc in that locality." 1 This for-
tuki, although empirical at best, is [rob-
a'dy as definite as any that has been de-

ml lint we believe that the rule for ro-
da® .7 awards, including the formula ap-
I*-1 by the Wathinglon ocourt, ignores
: z.vhidi should not le ignored. Annual
. at a varying rate isand has been
v.nil us for many years. 'l here i; no reason
ta expect that it will not be willi us in the
f This rate of depreciation offsets
tl: interest that could be earned on govern-
mt-.t bonds and many other “&fe™ inest-

10. IFtv. Vamrr. 9 vinli 2d JW. 2uo P.
2d -us tll (IG-,). P taiemonl, Turl;
t M oiunoit J .t ntl5 (it
JHfiEt, Hum: , & yip ,, tin)
@9, Aei-al thili1 ites v ILidl-

257 101 Dh, @2 A AL K21 rIB
I Gir. 1058); MipHI v. C.iMo i
Cmmt{, ni:; l%/ &, tn, 2u s.w.—ji 02.
21 AU2L 471 11661).

II.(thé?gslj)miek, llame:. 5 W, at o

'*v Wentav. T. IX C,.m,.Il,. 15 Wa Il

" it o e Co: L0

nients. As a rexult the plaintiff, who
through 110 fault of his own is given his
future earnings reduced to present v Inc
must, in order to realize his full eamings
ar.d n,.t le penalized by reduction of future
vamili g - to present value, inve.t hi, nu-iy
in oit™mprises, other than those which arc
cnndlerod "'safe” investmi-i.lIs, which pn.n-
ia r.lam inintcre tor dividends ge.il. r
than I:c offseiting talc "'f annual infl tion.
Iut ours is a competitive economy. liy
their very nature iOiuc inlapri-e-: beclo-1

inwdl.irs® moiuy nr,* going to f,il with
I diiug I 1 > individual;. Thu mii -1-ad
of ! ing assured of eamning; at rate.gr- .-
er than the annua! rate of inflation, the
injured pi -indff vt r.ka cl*.arcof,u™r ly
b dog I future mr.iing, by rrdiz hy <r
intv.ic investm, litu  fjiue tie pkiniff,
tiri;gli the def-ndant”; fault and I
own, has been placed in the [o;itd,.:i of k- -
ing no a-surauee that his award of future
eaming;, miner | to prevent value, >»n | :
utilized oo that liewill ukimv! L. r, I5e 1i;
full cam.ng—, we believe that jipiiec iiil
1" -t be served by permitting llr* ti-r of
fact to compute loss of future eamings
without reduction to present value. Ths
plaintiff >more lilaly to be p-.V > 1o his
original condition under tlio rule we adept
Ilian under the prevailing rule wiii h edls
for a discounting of the ; vard lor f.Urv
eamings.

Our conclusion is fortified by a:p!l +
factor which al.nmay not be ignor. L Tiii
r. the factor, relied upon by the trial judge,
which involves wage incrc.seb liit tie
injured piantiif might have cgp-€% 110 r<-
c iv ill the future had he not been injure 1,

eliedin;: v. lililinl. 151 Nib. 191 55 N,
w.21 150 (19%2); n.maiury v.
<Im. 21 N.I7J. fnShia) 22, 121
151 ALit. 7-9 (1911) : X;Livv. Peirr,
210 Mu. jo, S.W. S-€ strij mo-"H:
I mil WAL TnriUi 5921 Ammi Ml °L at
X1 55 (1959); M. I.amiml;, Lrei.aa 5
8L, 4l Sill (1955); Awuls., 77 Al,1L
1159, 1410 (19521 151 A LU. 791, 797
(1915).

It \IMu v T, 6 Gliwty, I, iiri
liuic 12. 275 P.2d nt 1.
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It ii a mail” rof common ex-perkr... _tas
<rcpri y-%s in his chosen occ..p  dGior
rd An i Jircly I« incrca e | nr-
I; :s the mnr=pass ly. lrr = ,-ny

gflu ke ;v earner era n thly
i> .l torttiii."\v.:pc incn"i«cs w .a suite

to tin - Tinl5 factor generally -my L4 1
i,.i.-tomtit v.h-n I.. of future v s is
ilit mitt 1 : f there i. no »l finite

way of mh: m.iii.intr at the time ci .rial

wlwl w.-.ac irert*." a the plaintiff m.., tx-

p.et to re., ivc ia the >e~r to -to. How —
ever. this ft.clot r.u.y I - a it.to arc uni

to iait extent v.h. e c- 1 r-1to | m:a
uili ittinr r H ti,* r- :u't ti ..clnxl when

future earnings a: n Il r.duc !ti[t at
tilat. Thus, if th re ii any fear that fail-
tin*to r> itic: the J5e.:in* value will —-ive the

Jldi-tifig" - o .a L-1 cntiil. iltiil er.itsc
of tin po- ity i L. wmr.H:-uccc fill
itn-trii"-iiti of th" 1iini a.w.rdrJ at r<turns

greater tlinn the* aaniial rale of in: Ztiun,

Steh fear 1. obviati 1 itl: f--1 tl),t the

award mr.y will 1,0 ITiiai at in that it .le:,

r.ot lahe into account probable wag* in-
crc.;*i that the plaintiff wad." nrdijiSt tly
I:r\; Lalul 1j - thi"laa

3. Tie;;:, lay.

Elliott tdiii- 1 that he votl! Rro-c
1] r aa jry fr.ni the Air
Force in ti: ai tof FI71.00 a m-m"It for
the r.main I r of hi; life. Ec. alien ¢ &
tiitl. th £ 1lv 1.1.1 judge committed |T. in—
die:..! error in Kkhi "hr lo deduct the net
prc-a nt vahn* of future retirement pay from
t* award for future k : of eamings.
Beaulieu™s argument ir that to allow lilliott
damage 1 for future wage loss, in addition
o | - rftdr m nt pay, is to imju”.ly enrich
I'lli. T ly allowing Lini double ooir.pevn-
tinn for hi., injuries.

[9] The Riiiend principle underlying
the a S"-.smnlit nf damages in tort cares
is that an injured Jer-"ii is entitled to he
rcplac* la, nearly as pos iljo in the pn-itinu
he v.otd I have occupied had it not hern for
the defendant = tort.11 lilliott had lieen in

t N n, in Mpri.
iS. toI's.c.v tt st sv,n sopi (it

the Air Force for about IS years at the time
of his di"charge and lie ti tifial trt e
had inleiale I o remain in the service for
at lesst 20 years. li lie linl not hovii in-
hired, Filiott c. uld have conlimi d to eam
to [i full capacity and, in addition, after
2" years" service, would have been entitled
t tetire and draw retirerent pay.13 Fy
1 «.-m of hi« injuries, lilliott was inti;!-!
in; "er lvv L ler .irad larly for di-.dddy
and h. tv retirement pay in lku of rciitc-
il :ton a regular besis after civ.pl. lion of
2 ™tears” ; wice\lG Tile award of damages
T r impaired earning capacity has the effect
of putting lilliott in Hlic r..me position ho
would have occupied had it not been for
tik iaitiry, because tin dan.sgcs nprp-ui.f
what F.iliott could have ear-.id had lie . t
| and the disbility riti.-enul!
pay r.pn .cuts that which Flliott L 1|
iarm | ..rd bee me entitled tomid. r law I .
ri-3ln of his y.-ars of service i - ii:
IF'om. In other words, lilliittr.vrec. .
an ar.ioint represintimr v.;.;c; be a-iM
have earned were itn-t for the injury,;1
riir-;,;-nt pay; had lie not be. © injur- I,
lie would have rcccivr-~the full way*, Ite
could have tamc | duriiv; hi=; romainii
work life, in addition to rc—tiv: ; tin™i -
tir.m-nt pay to which liewould 1 rone i mm
tilled by reason of his years of service it
Ihe Air l-orcc.  Thin, lillict, under tilke
court™s av.al, is {JettdiiR no more than le
would have gotten had lie r.ot been injurezl.
The disability retirevent pay lilliott is re—
ceiving should not be used to mitigate <.,in-
ages and reduce the award for loss of fu—
ture eamings.

«. Income Taxes.

ncaulieti argues that the trial judge
erred in failing to deduct from the dam;:* s
awarded for impairment of future eamning
capacity an amount representing income
t.urs that lilliott would have had to pay oil
future income.

The courts are divided on this ijui"ti-in.
it 1" the more general view, support™d ly a

ic. iorsuit.  jeni, not (-'wm.

BEAULIEU v

[a0TT Ahul.a (73

Cite as, A|a|I|a 1D| I U£Q

majority of American decisions, that ait
amount representing future income taees
sin.nil not be deducted from the award.17
As v.a; stated by the Supreme Court of
Ii%ica 1 .land:

This view has been adopted by the vv—-
mis cotirh on diverse ground; but jvl-
ntr.rily on the ground that the quantum
of such taxation is of nocs-ily in the
realm of conjettiire.13

101 We ailgpt the majority rle. In-
rouie tix rales, provision:, r lnilg to dc-
thictir.-s and exemption;, and other aspect
of income lax 1t.sand regulations a- so
stihj*ct & change in the future Ih.iit v
Hlii-c that a court cannot [rodict with
rufiivieiit Certainty ju t what am _tints of
mon-y a plain-iff v.ail-1 he oLligrd io pay
in T leral and state income taxes on income
that he would have earned in the future
had it not been for a defendant™s tortious
conduct. We hold that a damage award for
impairment oi earning capacity -liottd not
Le reduced hy an estimated amount rcpre-
rtiiling income taxes liiat the injured party
may he required to pay on future income.
In ;warding damages to Rlirtt for itn-
paiii d earning capecity, the court did not
err in failig to lale incom™ tax ennse-
gn s into consideration.

the award for past loss of wages the income
taxes Elliott would have had to pay ha-1 he
earned the amount awarded prior to the
trial.

5. /., 1.uss nf Wages.

Elliott testified that he had not lost at.y
military fay er allowances between tl; -late
of the accident in April Wo. "and the date <(
his military discharge in January 10dd.
ihiring that period of time Elliott was ii-
ibcr lwfirtnlirad or on leave, except for tin-
period January t August, 192!, v.hen he
was on duty stats. The trial court award—
ed @I0.7A5b for a partial past wage lor
covering the period from the date of th «:.c-
cident to the day of Elliott’s dischar; e froit
the Air Force, hut ifgthe p I -
t\ve-.u J.umary and August, 1921, when Fi
licit was on duty status.

r.ratiiiea contends that this award Fr
past v.-ges was eiror. 1lisargun™x"it L -
scuce is that the general principle under—
lying the assessment of damages in tort
cases is that the injured person is entitie’!
1o he replaced as nearly as possible in the
position lie would have occupied had it not
been for the def"rd.a..t's tort, an 1tb.it due:
I"li- L 1stiff:red no loss of wag- sch.i-g the
peri*d i A M=giruld le award, a i

[12] In arguing e;: the r-vad -h -1

(L] The rule we adopt has no applicabe mi tairc-l, Elliott urges the pa*f

tion, however, as t the court's award of
pest wages in tie .—mount of over (T -"u, *
The reason lor the rule- irebility to pre—
dict with sufficient certainty vh,it taxes
would have to he paid- does not exist here,
because taxes on income earned prior to tri—
al can he essily calculated based on income
tax laws and regulations as they exiitc-1 at
the time the wages would have been earned.
The eottrl erred in failing to deduct fnni

. Annul,, er: axj..m inn:, tsmj <m.n).

in. o.il,, v. Cam), ms Attt 7T .77 (IL.f.
Ll S i lido I—’llVS‘ 4 th,

V L r2 .. HIP. hill SAv."Xd
71.5, 711) <I1tlwl; ik hill-aeil, e
1'S. 15. x:; SCI. 117. e r,.M'Jl st
(lijty;  CMiiiiiiiiii v, Liiliiie Viii-
=KL 7 oS, it o, @i fir
I"HII): Sp.-n.i-r v. M.utin K. EN) C-iii.

4 r"J- ]

the oollateral source rule, which peovi-"i.
that tl.mages may not be diminished nr miti—
gated on account of payments rcciwl ly
plaintiff from a source other than the de—
fendant.19 We applied this rule as to work—
men®s compensation berefits in 1 Tdyc-vay
v. i."atli Star Terminal A 7t-\e-l +iig

We apply tHiorule inthi.in: ";ne. 13
tering the military re+vice, Elliott i "1t t
ngr- a, io perform certain duties an 1 fun -

- igIE" b 1IN IS g)
111> ; liw- T\, Vrmlato— b 1L,
. tlo &1 ha. €4 Aleti.

10. Al V. II| Ui IthlI 227, InTA
MLA a..i: |rt~*n|t tltmg|
T'Lix * olItV|**|I K-ifiird rule 1) f'iti 1
tiet iiln-d.fues  Auiol., 7 ALLIX.:M
st 70 ).

. B/ tAdolr. Uro (Mal, 1 kR
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timis in exchange for certain 1 __;; ;o mil .
given liim by the government. Or.c o:

Ifliofig was dlitliev..i5to receive . ; m
p yand all iwarecs during periods -

¢ I incapacity frtm performing le:

This v.a* i (lie nature of a contrac/i 1r. -
ooawert hotve et MiLint ard lic fce >,
m-t when lie lec-imc a mender of le
r.raivl forees, and which liemay Lav, p..hi

T r ly accepting wa lover than th slie
might have obtained front the jkd i-e

of liize (ulies in civilian life. Tltc ir0T.-0
that Kiliott receiv'd Iro:;; the g.immini.,.; 1,
m ! the i alt of earnings lact of such p.
«iii? c.iitl:actel nm; tig. merit.-1 Such a
ocotimetdi.il arran:;. nei t was in.do for Ki—
at’s own nefu. and r. 1 for the hem-fit
of a il i aor, such IZ,ilal. The lat—
ter Lasno right to r.iitn 1u leiichil of geli
an Arrangement ly L. "in; tirr damages
av.ardid ngiiu-t him r. luc-l by tin: aliiioiuit
that lilliott was paid ly the g iwrdnt nt
d itt the pen 1of hi. dis iliiit. The tri—
al mart did not cir in awat ling damages
fr h.s of wage, dnrir ; the j if 1>FKI-
iud"sdiv liiilywhile liev.a _:.d inthe mil—
itary senice.

6 Athc /i usn/ WYL /T

oflice .mt "wiiilke |l lilliot _"1,21-1.03 for
p =an isuffwi® rthat & <Wfjidd e?-perien:o
for the rtialir fhi life. Beaulieu eon-

.= __vard.

An infeel oz orlar;yclilis, laid devel —
op.mb in the Imc of Elliotts injured niihlc.
KT-,",t testified that from the time of the
ot (-F the osleoiiivelitis he was required
1o laop hi; M.hle in an upright position for
a piHi'id of fr.ll four to five days nit an
average of once a month to alleviate the
pin he e.-.nertmc-1, t,..i1 b nff-n<l pain
of a sufficient inti mity lo 1."p him awahe
the better pait of the night on an average
of one ni ;ht per week, and that there was
an open, draining sinus i hi anhle. Enm-
liid concedes t".i Klliotl*s testimony v.as
sufficient to justify an award for past pain

QUFEd).
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mil suffiring.”” Ilower er, Beaulieu con-
Zi;di that there isa lack of aul. .t.mtdal med —
icd e\ iihnee to jtistifv rn award for pain
an 1sulToviiig in the future.

fir. Vitielunan testified that the n-tcmuy-
; fitis v.otd 1 cause the shins tract in KAt
ankle to become oHi erated or plug,, 1by
none jarticles in the dr. mlse fluid- nlteo-
ntyelitis hi ing the type of 1 1 ,li:n r .used
by the healing process indr.iin. - mmmyer
discarding dead lone— and that th -1
a pressure build up and a swelling with re—
sulting pain.

Dr. Foster testified thit the prolL.ble
source of lilliottZ pain va- thopi wf- . f
injured (issues which, tki_niguiil the in—
jury, operation and infection, hecun: rt
rili'rd that with ic they Li-tn- _uw.
It is ti<.~, as Viarthii points aut, il i Dr,
K tr raid that within rp| lo.uimah y fi.e
years from ‘he time of trial, 1 Tliott would
he aide t return lo worlc and would no
longer he limited by the infection, lint the
doctor a! j testified that at the cud of the
five-year period lilliott would till have
some pain, and that it was a reasonable
medic I probability Ilint the osteomyelitis
would remain with lilliott the rest of his
life.

Dr. Schollens gave his opinion as to the
reasonable medical probebility of tic infec—
tion in Klliotl's anlde continuing for the
remainder of his life, lie said:

Yes, 1 have an opinion, and my opinion
is that the infection present, by all odds,
will continue, there3 an excellent po ri-
bility for the rest of his life, iio matter
wh.it medical attempt: arc made t rtenr
the infection in the anhle. Present- the
experience with osteonyelitis indicates
that it’s very, very difficult lo tregt, that
ctiris are relatively infrequent. Recur—
rences of those that appear lo he cured
are frequent. For those reasons, | would
feel that he, at present, has a chronic
infection. He liss the flel for the in—
fection, dead bone, and 1 think tte'- this

22. The- trial jililee mwarili-il Keliult $7,300
for past pain anil suffering.

BEAULIEU c.ELLIOTT Alaska 075
Cite W.-a-131P.W GC

will continue in the future for as fr

as | can see.

And as to ti- reasonable mtdical probebility
of the general condition of the aul.le im-
Jirjv if;" or remaining the same, Dr. Scho!-
tens said:

1°d say that the chances are that his rnl.le
will stay very much the same as it i
with no appreciable change. This is by
far the greatest probebility. " * -«
There"s— theres a slightt chance that it
could get worse. There®s a slight chance
that itcould get he™tor, but— and 1™m not
talking in terms that if he never rces a
doctor again. I mean if he's treated. |

think the chances of this appreciably im—

proving arc slim or really of getting a
great deal Worse, that3 what 1*m saying.

[23] The trial court found that it was
a reasonable medical probability that El—

liott"s condition, including the infection in
the ankle and the pain, would continue for

the remainder of his life. The medical evi—

dence supports such a finding; we cannot
say that it is clearly erroneous. Such a

finding, in tum, justifies the court™s con—
clusion that lilliott should be awarded dam —
ages for pain and suffering fur the remain—

der of Ins life. An award of such damages
was not error.

The trial court used a per diem formula
in assf sing damages for future pain and
suffering. In its Conclusion of Law Xo. a
the court said:

That plaintiff is entitled © rrnvir from
defendant tire sum of $7S,<WK) for pest
ami future pain and suffering, for his
genera physical dissbility and pirmanuil
crip] lingand for the fact that he will no
longer lie able to lead that sort of life
t which he had become aocti toimd.
The part pain and suffering & - | at the
Mini of $7,50(00. The future pain and
suffering of $71,211.00 is based upon a
ihiding of $20.00 per day for 52 days
per viar and an additional $3.00 per day
for 313 days per year for a total sum of
$1,070.00 per year multiplied by 36 years.

Beaulieu contends that such a method of
ascertaining damages oconstituted prejudi—
cial rrror.

A similar contention was made by a de—
fendant in Imperial QGil, Ltd. v, Drlik, 231
K.2J 4 (6th Cir. 1056), cert, denied, 332
U c.”1, 77 S.Ct. 261, 1L.Kd.2d 236 (I"%6),
where the trial court had used a p. r dicta
formula in awarding damages for pain and
suffering. It was argued there that dam —
ages for pain and suffering cam; .ILe prop—
erly computed by using a mathematical
formula. In answer to this ..not::4t, t,>
Court of Appeals said:

It remains t be considered whither
the method used by tre- District Judge in
determining the total amount was error
as amatter of law. [Itmay be that il was
a novel one but it dois not follow that
it invalidates the award. In il--t=Tininirg
the amount of an award for pain and
suffering a juror or judge di- uld m. -\
sarily he guided hy some reasonable mid
practical considerations, It should not he
a blind guess or the pulling of j figure
out of the air, At the S'late time there
5 N0 exact or precise me.: <tiriir stick.
F.xct compensation s inp. si'le in the
abstract hut the juror or judge slio™l
endeavor to make a reasonable "+ sane
estimate. The practical considerations in—
fluencing a particular juror or judge or
the reasoning used by him may very well
differ vD*h the method used by another
juror or judge, yet each of such different
methods or modes of reasoning may be a
re. unable method o *reaching :hc dedr."d
reult. Wo arc more concerned with the
test It, reached by a reasonable peacesr of
rer.uiing and consistent with the evi—
dence, than we arc with which one of

«cral suitable .formulas was actually
used by the juror or judge. It is not
licc—aury for us to adopt the method
mtd by ihe District Judge as a tide of
law fur @' proper disposition nf sell
an Ksuc, and we do not do 0. In our
opinion, il was not an arl.itary or un—
reasonable approach to the problvm pre—
sented and its application was so adjusted
in the present case as to Ic oiioistvi.*



with I'c evidence .ad to reach nr.
which docs r. tappear io ns t<be r. m
i*illy wnjiid, Diild.1 St-T"1i v. Pusccd
5 Ti;., =t 21 5; City "i Kr.i\vil
1*uu. v. Rail v, 6 Cir., 4>> Fj1 2\

lib 17] u~* with Il i wiiiiLr.
A . we t "1 o, 1" \. =
there i; f.. 1nii" me efcoip -
in .aw.ijdfi. e lur p,ip <1 .mni.r-
ur. aul oi."t an award nt'* ' ;i list;
intheg lisiu. ®and ii; * b«
of th"- tnbuii.d as igued by L:Vt Lt

wh_it is ju t cotuj ass t."" n.  \wv« eliGi SW*
1."thing liwtif.-tly w.fii:" i»tinj ..t .~ a

the t "tl-.od i mby the tri.il i .SiL
ing Jam., =f r fnia.-e p..I7i j:il J-
in fart, a. ..... sUf."y.tv.! ©» 1T, :J

<"1 i tkrkansas ca-C ot t Dirv
St i N LT "petiiof Saat.i lo Hy. Co. ™
17 ;.ir- lo k¢ a fair argument ami a
el cial Gi%jr” lo treat daina ics for
I iin ilie way it is endured- day ly day,

.2 liy innth, year liy year. Ultimate 75,
I. iv." jer, the question for decision iswhcth-
cr the int.il rum is "caS"Miu"dc or not, re—
fit Nee >0of h.iv; Ttv.as arrived at. W* fitd"l

€r: rit the r"elul a il hy lie ?s:1
foint :,tawarding da.r.ia; for ftilnre p.tin
at-! Mi fieri:iec

[Nl 17 . a cottend:, that the ttal
rtmavar! |IKL rris.tu™T: g sgro;ly
< aaite. V.4 L..Unot et3 9k *qver.l
ita< Sti iv.C'au;he ili; 0
lLte- ;: li t: that it C tianiieatly
mejiH. .k ko ;dhe rtT afp St
<r;ni i oradisregard of ihe «ihnee
orre! "flu,l (bom "Ti:g II; ee=i.lniec
oi to:veitt an;go lo '5lixte t.k,
il mil " it iing, a 1 th, [iikina " -

25 Zilr.lat . See Afjint.. =r» .1
i.r diaiiap la.Ilii.eiOawl Ta if fir fia .|
*Inin fir i Mddi -|||“"||t|" o A

I 1. el i-it
ti. it 1-) ioit>; mo21 tAh (i
2", ina i a. i, ;ti ot i (ffZtt,
i it t I Lt v Hit It 2tt [ 1.
Il oa tirll JiiLa J.-t ,,j

. 7T . i A, I I 123 yen; i

A m e t likely t endure for the rc-
-re/ *; life, it is our opinion MHiit

10 lia future pain ami sufferin’;
w1k liy unjust. Ami L aulim
meiitci! in his brief or in oral
1.t the trial mtut acted b, li

r T ; mjinlies.
i e . ix gdl llic r.mrt «t5EL in
;- rthein,; ihe fu'.ure p in &1 siu™foriti’g
e lo jr .ut vinie. I1I- relier ;e
il ,*ntheei siiAfkti v. Milv_atibv
e "e lemd TL.H.9. <oj".y* where the
., after disapproving of lhe n  *f a
lust. mpatural ftirruila for computing *kit
ng.Ffir pain and suffering, said: i.ogic-
aily, if :hi tutthed v_ere folhnud, the gro s
aim.wit arrived at should lie discounted lo
I Ie\C, -t

5] I an award for future pain and
ruffering must I, reduced to present value
when a uratheaialieal fumrtdn is used, it
rut.it he for the same reason that an award
fjr future earnings i;dije.itin".c 1 nttder llic
prevailing rule- i c, e d:.: the plaintiff
receives Ids damag-"; for lhe future in
advauee .ml is alde ti the t tn: thw
award 1 and rraliaee eamings during the
intervening p.rind. But wc have held hh.it
an lo impairment of future ca- .it;; capacity,
tlio award should not he reduced to present
valie. The same reasoning applies here
as to an award for future pain and suffer—
ing. Because of the annual rate of infla—
tion offsetting dividends or interest that
ni.ly le expected on "safe" investments, and
oi the i k of loss involved inmaking other
invesitmit  a pdaintff ismore lik’dy to he
twir.re.l to Ids original codditi ni Imd dc-
f*-ud.uit not coir.initt=d his lorl hy all iwui r
th eplaintiff his a".vatd for future pain and

21, A"MJ'll, I* L.ra v. BiilSon, ICA P'-M
) LvJ (A||da HHITIi Niitimi.'tl ILinl;

nf AIaS| v, SEITu L, I 1T LA, 1
(Alt L™t Tnleli'l v, fi-lwiil;, k!
I'AtlllﬂII(AIIIlJ =)}

K. 11 W1-2d lint, 100 XW.Jd 2TI, 271).
Mi AL u2| 227. 210 (IHod).

2. S ais, ,,|n V. Pitinr. 210 Mu. in.
2" SW. s, sij (1U21); I'niiiiiii nl, ')
Alii*h.Ji.Fov. 012. 020 20 (10021.
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suffering without reduction to precsmt
worth.
filially, Beaulieu contends th il llic great—

er part of J.litt’s pain and saff tin_; was
nlinhutalde 4 his failure to follow his *Joc-
for".i orders in not healing as much weight
as po.-ihlc on his ahle, and there foe hit
such puiti and suffering cannot he tlioha is
for the rceovery of damages.

Dr. W iclunau did slate that If he were
&|,ad hy Kilintt for trcatirenl, lie would
S: < tasmuch nll liona,p #  ard
IF t il was Ids opinion th.vt ComphlO ron-
hulalion would he lii> 0. gostioii or pre—
scription.  lnv.i ver, there i; no evidence
h.i Dr. Wi > avor I'hi Lillict :ihear
as much w< i~ w __ Ic mi his Mild.
Al That Wklii.i.t, ml was that tin. i-what
Ic: v.onld pre: Mle if he vwre to I, t M-
I 2fur i injury.

f20] Threi Luno tesliilioy hy Dr.
fade.” that Ic ! 1Klliott to hear as lunch
wc :;hl as Ji<;ilik oil hisanhle. The doctor
slated licit he proscribed crutches and ad—
vised Mliott to use them to tolerance hy
testing how much weight lie would lie able
1o put on Ids fot, absorbing tire rest with
the crutches. When Dr. foster was asked
what Ids suggested course of procedure
would be, based on his examination of bl-
liott"sankle, he slated:
My suggested course of procedure is for
Sergeant lilliott to continue bearing
v.diat- weight ho can on his fool, to treat
it when it bee iis inflan® d and *.re and
red by warm ."th; and elevation, lo con—
tinue on the u c of ibe crutches up t Ihe
Iimtc! of ¢ ">, to maintain Ins brace
<nh l"as Lok
“flier 1, ii'ihilig in ihe cvidn.® 1" "bow
lhat Hi*tci h"d no! done what Dr. loiter
t Ithat liedo. lie record docs ii't
s"i"Uamiaie I'cclict’s claim tint MHinkVi
p.i i ai d Mifftuing wa; altriliolalili to his
l.uhue lo follow lhe orders of hi. docior.

LG<I's Altm
As a basis for cmpulicg Miolt™s in; tir-
ment of future eamings 1"r the i<in. in
of his work life of A) years, the coml used

sir .1

Kiliotl § wage, scale in the Air Force at the
lime of his discharge in the amount of
£ a m'in"ll.  On his gppeal, Klliolt
claim= Ih.it his future wage los; was grat—
er than Il dele:mined hy the court. The
bads for hi", claim is that, cniiM"lcring evi-
di nee of his 0.p riciicc in truck driviui; and
traffic man:, zimeul, th :court out.at to lave
deru”adn.""1 what ciridngs h.lliott prohaldy
Woiil 1 and could have rcecvivd in civilian
lili*-tie v.."™" -il* there 1 1"igh-T Fr
s.nuc liic oi work Hin: in lie. military
SC:\is-,
1Ij We have held that ibis cam mu 1
I,:1ia.n kel to the trial court for the p.ur-
| df mal.ing cetail u and egplicit fin -
ing. :s lo Klliod"s earning t pecily a; 1the
degr.u of hnpaiinviit in respect thereto.
Such fiu'lirgs j-.y caitaiu the aastver lo
the (piGsliu i t v.Iy the cunt nsd fil-
hoii*s miliciry pay, rathe- than x¢iliau pay
scales for ewe.ivaleut work, A" a cesis for
computing fulire wage loss for the entire
period of 20 oar-, when Elliott had indi—
cated that he may have retired from tit-Air
Force lit the end of 20 years of service
v.liidi would have been _approximalaly t, >
y"-ars after bis discharge if l:ehad not
ceivid a medic..! discharge. In the d.” n<*
of al. T-iatc findings and a char mtdcr-
sl.mding of lhe bn"is for the court™s a.".rd.
we are mial ke to rS’; upon IHit tt= conien-
lion 1h.! th mward f r iuipalrivgtof fu—
ture v ruing capacity was irakjuite
12?] Similarly, we arc unable t> pass
upon Kkiliotl's c*mmlim*ion that !;;c rvilmce
csla”.lishrd th: I the W; airmen® of hi: ,. ;n-
ii"g capacity was I'™ h or near total, rails r
than d t rmincl bv the court. Ad-
I"iptie finding; a- to LItiol'™-: d.";nmmoi
inm.iii uiitiit of oaruing rapacity may affoid
a "L.:1" mid® iU,"Hiding of the basis for tde
Court Zilcti i*liimatioll. "I lic findings are no!
I*dliotl"s !i™".t i out has to do with alt"r-
NW'S I C. nllov."cl by II™ court. Cavil Uide
H2ia) fl) piovidi ".as follows:
I"ilk . tlw curl, in s dbcrvtion,
i.dh - Av: directs, lin: following n.®\d-
tile of atniim.v's I€s will be ridlivd



%to in fixing such

for Cut party rc-
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, judgment therein,

A_~C-RNEY 8 FEES

tr.:ibdiil
ii: t SJ.00 Ay A
N- tvm
X.".t Byr.j Ire.
(ivtrfh™i. 1) i
Should r.> nev.o./ 't i
nev"s fees for the 1i-. , Jarli may

he foei? L- the cr;nt z; a part i the
c tiof theact: a, 1a I ik-ircl: 4, in
aiti i.iller;-tt

“lhe court av...<daii Elli tNA..,70.29 at—
tm\ey',, fit 1. Ton the plO M.v < it
ci in t.: “Without trial" categvry of the
above ruIe Elliott d-iit. that thi; was an
aroAi. E iplication of the r;la ; *lilirta
correct c. input; timt cf ado::.".":, fees
should have Lieu under te* tested"
category3) because even t:ei;:li lizbility
w uj adtnitlc.1, the sto:e:d, .Uswas
in i:suc nfilwas et -4l ina  sr-day
trial.

[22] Inar. jitcdd; ..lure lizility
isrhirt- 1wt the Jiu 1 .:0'¢% , B
contorted, the pie-t; j oi which r ".-gxy
cf Civil Mh"Li a) (i pledlc inc ni-
piiting n"CKft .i ai.mtnr vliiilt the
di-uit *of iu. il Grat W'c limit cur
Pedv in Zuttirs "t lype In the ipics-
ti = of W tilur i.j it cxccedi 1 the
moil!, b; ti “..di dheretioii- witelhcr such
di-cri®i..:,,ry awboihy has hoi.n abused.3l

5. i £, s apfrl LiLr T
" nh @I "ai "uv of trule w,nM
L= kil ! o 517a 1177

3L SlePitmishi v. L.e 2t 1.21 17 tll
lAlaska 1b«); Kenni I'n.wee Curls v.
Simi_lli'rg. 11" FAI QAL i<l (AtH.u
idHl: Fard; v. S-dvi 111: I3 tA,
't 711 Mla-twi WTG; I in li.n
Jtetemy i li.Ff.No, .21 pr.i, grl
(ALiHL g1l liniln v Kl @i,
Uk 1m0 1 1(17(1-1071 (AL, L THI .

as par. J tlio casts of the action al-
low 1 ny Jaw:
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Without 1: at Non foulest."1
» f=< )*"
5/ Lyi
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[21] The court*« reasons hr a- .
attormey 3 fees as it did was 17t lililif
was admitted, that the total rec.tery of
damages was large, an 1that the ali en
fees nib a- | vere* adep.iate.  li>.nddi:h :
the character of this litigatilm an! t.:
ant tint of rycpvery,?3 we eumtot iay tini
the eniirl™s reasoning was not sound ard
that the in.imer of applying ihe ml”
_".mouted lo rll aim ,c of disoretion.-13

Cists were a-"--.d a.lil) t 1amlii”’; n
llie amount of $2."1(). lilliott elaims th: | ik
was error t not include iu the eo-"sml..:::
expenses incident lo the taking of dcpi-i-
lions ficoev.ii"y o establish lisbility."1

[25,20] The taxing of costs re-Is huge—
ly in the found discretion uf Iiv trial oist
mid we sall not interfere with ills n< r-
cifc of that discretion except iu ca rs of
abuse.33 Elliott claims that llic depositions
taken were necessary to establish lisbility.
But he does not point cat what diHo- ithui-
werc involved, how they retied t* lisvilit;,
when they were taken, or when the con—
cession of lichility was made by 19 uli 1

« Talllnn kil rcrovry, In b 1e
J\ﬂ) Lskls)  fis' . it

33, Mc-Ixdr.oii;rh vo o ro,(\ 120 I*-e! I“P. Jor*
(Ain i 1aW).

3L Ci\ Il 70(b) FrowP tint A pln**
Mil* < 10 0,] i fiuly 1 jiHwil ~ ~*
tlF lien- ery ol|ls of LN depo =
Itaf. for »bee Ittrlal e o

B. Kabr v. WalW. UC. 1IN0 #<Ti 17
A lil;2 X5, A3 ull cir.

<=

l.stt: ud, Ala.slil. lit

In there ci.-.u: dances wc cannot find any
abuse of discrcE.ri in the court's refusal to
allow as C.'St.  cxpetees incident to the
taking of depositions.

The juRii“.nf isdtaside. The cic i.
remand *d to V" rupcriur court for the pur-
p. e of wel.". ;; “ppi“opriatc finding, as ©
tiednii;.ge :ocs referred t" in :hi, opinion
a'd n rthe funi“er purp isc of entering an
npor.“prialc jud .n.mt thereon.

Warren A, TAYLOR Appellant,

Qir.TBICT COURT FOR tI|o FOURTH JU-
DICIAL DISTRICT, AT FAIR-
RANK Appo C

S|I|/THI0 C II|I t of Ala l:a.
Ve s, joip.

mjtc Fiiptrinr Court, Ioiirlh Judicial

District, Ev.r.tt \\7 Il.pp. J.. affinmd
iudgmtnt of the district cmtrl which held
tor trial at time st Upon tin- _attormy"s
>ipial, ihe Supreme Omrt, Dimond, J.,
InI*! that action of the attomey in agreeing
t>a trial fitting in the superior court two
days before date previously sit for trial
of another case in the district court, with
rcmit that the attorney was tumble t ap—
pear for tile district court trial when llic
supirior *"mi | trial extruded longer limit
two days. 4K not give rise to nu infirencc,
which would Mippnrt judginenl of ecuiiinpl,
of a willful disregard or di- ilii'diag,: by
tike attormey of the district court ord.r in
Silling ibe district court case for trial.

_ Reversed and rcuiandiil with direc—
tos.

L Contempt Cvj2

In order for there to be contempt, it
must appear that there liss Ic.on a willful
di-regard or disobedience of lhe authority
or orders of the court. Rules of Civil Pro-
C dure, rule 50.

2. Contempt <20

Alton,v/s failure t appear ia court
at time specific 1 by order of the court isy
amount 1o an indirect, but r.ota di; ict, c”
tempt of court. Rules of Civil Procedure,
rule 50.

3. Contempt "3=31(1)

1fmo-.e rf cmil rule rckitieg © .Uu-
lompl in il%piiring a motion in indirect c.,u-
iiift proeKdings to be supported hy af—
fidavits s to afford one charg™d with eou-
tunpt the pi“ocidural due process rognirc-
g™t of notice of the charge ag.lin.L him.
Rb.-, of (i.il I'ed"irc. rule 50(b).

L. Contempt 0=51(1)
In "I"Oeeiducg |y ili Iriit point judge

t h . atormey in cvntumpt of court for
failure to ppp. ar for tri lat time rr_piirad,
it iUMIi"cm ary uviir rule fr jid;v
o Lac il u hi; (wn urt ii; afi'j it
g it Qiedt .y .l fadi 1o np-
ja: at lie time rpii:" L invi v of fa*
ki the :il.lr:y wa: duly nj pri‘al of t-:
charge again 1 him by Ib - district court™s
cider dirceting tic atli_.miy to show* era:®
w hy h*shout 1 not be puxi -hul for the ;d*
Ivged contempt.  Rule; of Civil 1™roccdur *
rule 00(td).

5. Contempt C- 20

Action of attormey in agreeing to a
trial sitting in the superior court two days
before date previously sit for trial of
another rise iu the di trict ocourt, w-Jih
result diit the &, mey v.as uu.d ke to ap.
pear for the di trict court trial when the
superior court trial totitiidf! long™r than
two day 5 dilict give li-e an inference,
which wi "ild support a judgin.nt of enn-
il t, of a willful di-retuird or divid .di
cnee hy the a. r:.cy of the district court
order in miting die district court ca * for
trial. Rubs of Civil I'roi"adure, rule™"U.

C"J
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