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i n d i c a t i o n s  a r e  t h a t  d e v e l o p m e n t s  i n  t o r t  l a w  =ire a m a j o r  c a u s e  
f o r  t h e  s h a r p  p r e m iu m  i n c r e a s e s .  1 /

P a r t  B o f  C h a p t e r  2 r e v i e w s  t h e  c o n t r i b u t i o n  o f  t o r t  la w  t o  t h e  
i n s u r a n c e  a v a i l a b i l i t y / a f f o r d a b i l i t y  c r i s i s .  T he W o r k i n g  C-roup 
f o u n d  t h a t  i n  t h e  p a s t  d e c a d e  t h e r e  h a s  b e e n  a v e r i t a b l e  
e x p l o s i o n  o f  t o r t  l i a b i l i t y  i n  t h e  U n i t e d  s t a t e s .  F o u r  s p e c i f i c  
p r o b l e m  a r e a s  a r e  i d e n t i f i e d  and d i s c u s s e d :

° Th e  m ovem ent t o w a r d  n o - f a u l t  l i a b i l i t y ,  w h i c h
i n c r e a s i n g l y  r e s u l t s  i n  c o m p a n i e s  and i n d i v i d u a l s  b e i n g  
f o u n d  l i a b l e  e v e n  i n  t h e  a b s e n c e  o f  a n y  w r o n g d o i n g  on  
t h e i r  p a r t .

°  T h e  u n d e r m i n i n g  o f  c a u s a t i o n  t h r o u g h  a v a r i e t y  o f
q u e s t i o n a b l e  p r a c t i c e s  and d o c t r i n e s  w h i c h  s h i f t  
l i a b i l i t y  t o  " d e e p  p o c k e t "  d e f e n d a n t s  e v e n  t h o u g h  t h e y  
d i d  n o t  c a u s e  t h e  u n d e r l y i n g  i n j u r y  o r  h a d  o n l y  a 
l i m i t e d  o r  t a n g e n t i a l  i n v o l v e m e n t .

° The e x p l o s i v e  g r o w t h  i n  t h e  dam ages a w a r d e d  i n  t o r t
l a w s u i t s ,  p a r t i c u l a r l y  w i t h  r e g a r d  t o  n o n - e c o n o m i c  
a w a rd s  s u c h  a s  p a i n  and s u f f e r i n g  o r  p u n i t i v e  
dam ages.  A n d ,

0 T h e  e x c e s s i v e  t r a n s a c t i o n  c o s t s  o f  t h e  t o r t  s y s t e m ,  i n
w h i c h  v i r t u a l l y  t w o - t h i r d s  o f  e v e r y  d o l l a r  p a i d  o u t  
t h r o u g h  t h e  s y s t e m  i s  l o s t  t o  a t t o r n e y s '  f e e s  and 
l i t i g a t i o n  e x p e n s e s .

T h e  W o r k i n g  Group was p a r t i c u l a r l y  s t r u c k  b y  t h e  e x t r a o r d i n a r y  
g r o w t h  o v e r  t h e  l a s t  d e c a d e  o f  t h e  n u m b e r  o f  t o r t  l a w s u i t s  and 
t h e  a v e r a g e  award p e r  l a w s u i t .  A fe w  e x a m p l e s  a m p l y  i l l u s t r a t e  
t h i s  p o i n t :

°  B e tw e e n  1 9 7 4  a n d  1985 t h e r e  h a s  b e e n  a 758% i n c r e a s e  i n
t h e  num ber o f  p r o d u c t  l i a b i l i t y  l a w s u i t s  f i l e d  i n  
f e d e r a l  d i s t r i c t  c o u r t .

° Th e  number o f  m e d i c a l  m a l p r a c t i c e  l a w s u i t s  p e r  100
p h y s i c i a n s  d o u b l e d  b e t w e e n  19 7 9  an d  1 9 8 3 ,  a nd t r i p l e d  
d u r i n g  t h a t  p e r i o d  f o r  o b s t e t r i c i a n s / g y n e c o l o g i s t s .

*r>
0 A c c o r d i n g  t o  a j u r y  v e r d i c t  r e p o r t i n g  s e r v i c e ,  b e t w e e n

1975 and 1985 t h e  a v e r a g e  m e d i c a l  m a l p r a c t i c e  j u r y

1 /  Th e  W o r k i n g  G r o u p  a l s o  c o n s i d e r e d  w h e t h e r  s t a t e  r e g u l a t i o n  
o f  t h e  i n s u r a n c e  i n d u s t r y  may be a c a u s e  o f  t h e  c r i s i s ,  and 
f o u n d  l i t t l e  c o m p e l l i n g  e v i d e n c e  t h a t  s t a t e  r e g u l a t i o n  i s  a 
m a j o r  c a u s e  o f  t h e s e  p r o b l e m s .
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v e r d i c t  i n c r e a s e d  f r o m  $ 2 2 0 , 0 1 8  t o  $ 1 , 0 1 7 , 7 1 6 ,  and t h e  
a v e r a g e  p r o d u c t  l i a b i l i t y  j u r y  v e r d i c t  i n c r e a s e d  f r o m  
$ 3 9 3 , 5 8 0  t o  $ 1 , 8 5 0 , 4 5 2 .  2 /

0 A s u r v e y  o f  p u n i t i v e  damage a w a r d s  i n  Cook C o u n t y ,  
I l l i n o i s  i n d i c a t e s  t h a t  t h e  a v e r a g e  p e r s o n a l  i n j u r y  
p u n i t i v e  damage award  ( m e a s u r e d  i n  c o n s t a n t  1984 
d o l l a r s )  i n c r e a s e d  f r o m  $ 4 0 , 0 0 0  i n  1 9 7 0 - 7 4  t o  
$ 1 , 1 5 2 , 1 7 4  i n  1 9 8 0 - 8 4 .

T he a b o v e  d a t a  d e m o n s t r a t e s  t h a t  t h e  i n s u r a n c e  i n d u s t r y  was 
s e l l i n g  c o v e r a g e  a t  c o n s t a n t  o r  e v e n  r e d u c e d  c o s t  o v e r  a p e r i o d  
o f  y e a r s  d u r i n g  w h i c h  t o r t  l i a b i l i t y  was u n d e r g o i n g  a d r a m a t i c  
e x p a n s i o n .  T h i s  s u g g e s t s  t h a t  a m a j o r  f a c t o r  u n d e r l y i n g  t h e  
a v a i l a b i l i t y / a f f o r d a b i l i t y  c r i s i s  i s  t h e  i n d u s t r y ' s  a t t e m p t  t o  
b r i n g  p r e m iu m s  q u i c k l y  b a c k  i n t o  l i n e  w i t h  r a p i d l y  g r o w i n g  
l i a b i l i t y  r i s k s .  3 /  The h i g h  - -  and i n  some a r e a s  u n a f f o r d a b l e  
- -  i n s u r a n c e  p r e m iu m s  r e f l e c t  t h e  f a c t  t h a t  t o r t  l a w  i s  now 
p l a c i n g  a m a s s i v e  c o m p e n s a t i o n  b u r d e n  on  t h e  p r i v a t e  s e c t o r .

A s e c o n d  i m p o r t a n t  c o n t r i b u t i o n  o f  t o r t  l i a b i l i t y  t o  t h e  
a v a i l a b i l i t y / a f f o r d a b i l i t y  c r i s i s  i s  t h e  t r e m e n d o u s  u n c e r t a i n t y  
t h a t  h a s  b e e n  g e n e r a t e d  b y  r a p i d l y  c h a n g i n g  s t a n d a r d s  o f  
l i a b i l i t y  and c a u s a t i o n .  The " r u l e s  o f  t h e  game" h a v e  become so 
u n p r e d i c t a b l e  t h a t  t h e  i n s u r a n c e  i n d u s t r y  o f t e n  c a n n o t  a s s e s s  
l i a b i l i t y  r i s k s  w i t h  a n y  d e g r e e  o f  c o n f i d e n c e .  T h i s  a p p e a r s  t o  
h a v e  s e v e r e l y  e x a c f r b a t e d  t h e  p r o b l e m .

C h a p t e r  3 o f  t h e  r e p o r t  ( R e c e n t  I n s u r a n c e  I n d u s t r y  
D e v e l o p m e n t s )  s u m m a r i z e s  a num ber o f  r e s p o n s e s  o f  t h e  i n s u r a n c e  
i n d u s t r y ,  i t s  c u s t o m e r s  and s t a t e  r e g u l a t o r s  t o  t h e  c r i s i s .
T h e s e  d e v e l o p m e n t s  i n c l u d e  t h e  u s e  o f  c l a i m s - m a d e  p o l i c i e s ,  t h e  
i n c l u s i o n  w i t h i n  p o l i c y  l i m i t s  o f  a l l  o r  p a r t  o f  d e f e n s e  c o s t s ,  
t h e  i n c r e a s i n g  u s e  o f  s e l f - i n s u r a n c e  an d  c a p t i v e s ,  and more 
e x a c t i n g  s t a t e  r e g u l a t i o n .

I n  C h a p t e r  4 o f  t h e  r e p o r t  ( T o r t  Law R e f o r m )  t h e  W o r k i n g  G r o u p  
c o n c l u d e s  t h a t  w h i l e  some o f  t h e  a b o v e  r e c e n t  d e v e l o p m e n t s  i n  
t h e  i n s u r a n c e  i n d u s t r y ,  a l o n g  w i t h  a l i k e l y  i m p r o v e m e n t  i n  t h e  
i n d u s t r y ' s  f i n a n c i a l  c o n d i t i o n ,  s h o u l d  r e l i e v e  some o f  t h e  
c u r r e n t  a v a i l a b i l i t y / a f f o r d a b i l i t y  p r o b l e m s ,  i t  i s  u n l i k e l y  t h a t  
t h e s e  c h a n g e s  w i l l  p r o v i d e  l o n g - t e r m ,  s y s t e m i c  r e l i e f  w i t h o u t

2 /  F o r  p u r p o s e s  o f  c o m p a r i s o n ,  t h e  d o l l a r  l o s t  a p p r o x i m a t e l y  
h a l f  o f  i t s  p u r c h a s i n g  p o w e r  d u r i n g  t h i s  p e r i o d .

3 /  W h i l e  some h a v e  s u g g e s t e d  t h a t  t h e  d r a m a t i c  p r e m iu m  
i n c r e a s e s  a r e  an a t t e m p t  b y  t h e  i n d u s t r y  t o  r e c o u p  i t s  p a s t  
u n d e r w r i t i n g  l o s s e s ,  f o r  t h e  r e a s o n s  d i s c u s s e d  i n  t h e  r e p o r t  
s u c h  a t h e o r y  makes l i t t l e  e c o n o m i c  s e n s e .



some f u n d a m e n t a l  r e f o r m s  o f  t o r t  l a w .  I n d e e d ,  t h e r e  a r e  good  
r e a s o n s  t o  b e l i e v e  t h a t  a b s e n t  s u c h  r e f o r m s ,  p a r t i c u l a r l y  t h e  
i n s u r a n c e  a f f o r d a b i l i t y  p r o b l e m  w i l l  r e m a i n  a l o n g - t e r m  f i x t u r e  
o f  t h e  A m e r i c a n  e c o n o m y .

The W o r k i n g  G r o u p  rec ommends e i g h t  r e f o r m s  o f  t o r t  l a w  t h a t  
s h o u l d  s i g n i f i c a n t l y  a l l e v i a t e  t h e  c r i s i s  i n  i n s u r a n c e  
a v a i l a b i l i t y  and a f f o r d a b i l i t y .  T he W o r k i n g  G r o u p  d o e s  n o t  a t  
t h i s  t i m e  recommend how t h e s e  ' e f o r m s  s h o u l d  be i m p l e m e n t e d  
( w h e t h e r  a t  t h e  f e d e r a l  o r  s t  . te  l e v e l ,  o r  t h r o u g h  l e g i s l a t i v e  
o r  j u d i c i a l  m o d i f i c a t i o n  o f  t h e  l a w ) ;  n o r  a r e  t h e s e  r e f o r m s  
m e a n t  t o  be an e x h a u s t i v e  l i s t  o f  p o t e n t i a l  r e f o r m s .  The 
recommended r e f o r m s  a r e :

° R e t u r n  t o  a f a u l t - b a s e d  s t a n d a r d  f o r  l i a b i l i t y .

0 B ase  c a u s a t i o n  f i n d i n g s  o n  c r e d i b l e  s c i e n t i f i c  and
m e d i c a l  e v i d e n c e  and o p i n i o n s .

° E l i m i n a t e  j o i n t  and s e v e r a l  l i a b i l i t y  i n  c a s e s  whe re
d e f e n d a n t s  h a v e  n o t  a c t e d  i n  c o n c e r t .

0 L i m i t  n o n - e c o n o m i c  dam a ge s ( s u c h  as p a i n  and s u f f e r i n g ,
m e n t a l  a n g u i s h ,  o r  p u n i t i v e  d a m a g e s )  t o  a f a i r  and 
r e a s o n a b l e  maximum d o l l a r  a m o u n t .

0 P r o v i d e  f o r  p e r i o d i c  ( i n s t e a d  o f  l u m p - s u m )  p a y m e n t s  o f
dama ges f o r  f u t u r e  m e d i c a l  c a r e  o r  l o s t  in c o m e .

° Reduce a w a r d s  i n  c a s e s  w h e r e  a p l a i n t i f f  c a n  be
c o m p e n s a t e d  b y  c e r t a i n  c o l l a t e r a l  s o u r c e s  t o  p r e v e n t  a 
w i n d f a l l  d o u b l e  r e c o v e r y .

0 L i m _ t  a t t o r n e y s '  c o n t i n g e n c y  f e e s  t o  r e a s o n a b l e  a m o u n t s
on a " s l i d i n g  s c a l e . "

°  E n c o u r a g e  u s e  o f  a l t e r n a t i v e  d i s p u t e  r e s o l u t i o n
m e c h a n i s m s  t o  r e s o l v e  c a s e s  o u t  o f  c o u r t .

C h - p t e r  5 o f  t h e  r e p o r t  ( G o v e r n m e n t  I n s u r a n c e :  A N o n - S o l u t i o n )
d e t a i l s  t h e  r e a s o n s  why g o v e r n m e n t  i n s u r a n c e  o r  i n d e m n i f i c a t i o n  
w o u l d  be  h i g h l y  u n d e s i r a b l e  an d  w o u l d  do n o t h i n g  t o  r e m e d y  t h e  
p r o b l e m s  u n d e r l y i n g  t h e  a v a i l a b i l i t y / a f f o r d a b i l i t y  c r i s i s .  Such 
a f e d e r a l  i n s u r a n c e  o r  i n d e m n i f i c a t i o n  p r o g r a m  w o u l d  n o t  o n l y  be 
e x t r e m e l y  e x p e n s i v e ,  b u t  a l s o  c o u l d  e x a c e r b a t e  t h e  p r o b l e m s  c f  
t o r t  l a w  b y  m a k i n g  t h e  " d e e p  p o c k e t "  o f  t h e  t a x p a y e r  a v a i l a b l e  
i n  ma ny c a s e s .  I n  a d d i t i o n ,  s u c h  a p r o g r a m  c o u l d  u n d e r m i n e  
p u b l i c  h e a l t h  a n d  s a f e t y ,  r e q u i r e  more e x t e n s i v e  g o v e r n m e n t  
r e g u l a t i o n  o f  p r i v a t e  s e c t o r  a c t i v i t i e s ,  i n v o l v e  t h e  g o v e r n m e n t  
i n  s u b s t a n t i a l  l i t i g a t i o n ,  l e a d  t o  i n c r e a s e d  f e d e r a l  i n v o l v e m e n t  
i n  s t a t e  i n s u r a n c e  r e g u l a t i o n ,  an d  i n h i b i t  t h e  a b i l i t y  o f  t h e  
p r i v a t e  s e c t o r  t o  a d a p t  i n s u r a n c e  s e r v i c e s  t o  c h a n g i n g  e c o n o m i c  
and s o c i a l  c o n d i t i o n s .
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The C o n c l u s i o n  t o  t h e  r e p o r t  l i s t s  f i v e  c o n c l u s i o n s  as t o  t h e  
a p p r o p r i a t e  r e s p o n s e  o f  t h e  f e d e r a l  g o v e r n m e n t  t o  t h e  c u r r e n t  
c r i s i s  i n  i n s u r a n c e  a v a i l a b i l i t y  and a f f o r d a b i l i t y .  I n  sum, t h e  
W o r k i n g  G r o u p  c o n c l u d e s  t h a t  w h i l e  t h e r e  a r e  a n u m be r  o f  f a c t o r s  
u n d e r l y i n g  t h e  i n s u r a n c e  a v a i l a b i l i t y / a f f o r d a b i l i t y  c r i s i s ,  t o r t  
la w  i s  a . n a j o r  c a u s e  w h i c h  t h e  f e d e r a l  g o v e r n m e n t  c a n  a d d r e s s  i n  
v a r i o u s  s e n s i b l e  and a p p r o p r i a t e  w a y s .  As f o r  some o f  t h e  o t h e r  
f a c t o r s  u n d e r l y i n g  t h e  c r i s i s ,  s u c h  as t h e  i n s u r a n c e  i n d u s t r y ' s  
r e c e n t  l a r g e  u n d e r w r i t i n g  l o s s e s ,  t h e r e  i s  l i t t l e  t h e  f e d e r a l  
g o v e r n m e n t  ca n  o r  s h o u l d  do t o  re m e d y  t h e s e  p r o b l e m s .

I n  t h a t  b o t h  t h e  t o r t  l i a b i l i t y  and i n s u r a n c e  d e v e l o p m e n t s  i n  
t h i s  r e p o r t  a r e  h i g h l y  d y n a m i c ,  and b e c a u s e  mo re d e t a i l e d  d a t a  
and o t h e r  s t u d i e s  u n d o u b t e d l y  w i l l  become a v a i l a b l e ,  t h e  W o r k i n g  
G r o u p  w i l l  c o n t i n u e  t o  f o l l o w  d e v e l o p m e n t s  i n  t h i s  a r e a ,  a n d ,  
w h e r e  a p p r o p r i a t e ,  s u p p l e m e n t  i t s  c o n c l u s i o n s  and 
r e c o m m e n d a t i o n s ,

R i c h a r d  K. W i l l a r d  
C h a i r m a n
T o r t  P o l i c y  W o r k i n g  G r o u p

R o b e r t  L .  W i l l m o r e  
C h a i r m a n
T a s k  F o r c e  on L i a b i l i t y  
I n s u r a n c e  A v a i l a b i l i t y

F e b r u a r y ,  1986
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ADMINISTRATION GIVES A PREVIEW OF ITS TORT REFORM VIEWS
Assistant Attorney General Richard Willard last week gave the 
Federal Bar Association a preview of the Reagan administration's 
review of tort law problems. Willard heads the interagency task 
force which is producing a series of reports , the first of which 
is due in mid-March.
lie said the curren t liability insurance crisis is due to two 
factors: insurers '  cash-flow underwrit ing in the past and the 
"explosion of civil liability." The latter is due to the combined 
effects of three changes in the law: the trend to no-fault liabil­
ity; the erosion of the doctrine of causation, including the rise 
of joint liability; and sharp increases in the s.,ze of damage 
awards. He warned that "tort liability cannot be a constantly 
expanding concept" and indicated that the Justice Department 
will recommend efforts to change overall public attitudes ra ther 
than pursue specific tort reform proposals.
The task force is not likely to recommend indemnification of 
federal contractors, because that would merely transfer the cost 
ra ther than solve the tort law problem, Willard said. It is 
looking at the liability problems of federal government employees 
and also the impact of federal civil rights laws on local govern­
ment liability. While endorsing federal product liability law in 
concept, the administration is not embracing any specific legis­
lation at this point.

PRODUCT LIABILITY LEGISLATION DEBATED
Insurers ,  consumer groups, manufacturers and attorneys last 
week presented to the Senate Commerce Committee their views on 
new product liability legislation. The bill (S. 1999), introduced 
by Committee Chairman Sen. John C. Danforth (R-MO), will 
establish a uniform federal liability standard which would 
incorporate a no-fault victim compensation system. Danforth 
admitted that his bill is "not perfect and leaves room for 
improvement." Consumer advocates said they would favor on 
incentive system which would award those manufacturers who 
work out a prompt settlement with victims and punish those who 
carry on with unreasonable litigation.
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Attorneys, who have been at odds with Congress over federal 

product liability legislation, remained firmly opposed to any 

changes in the current system. Manufacturers, while acknowl­

edging their reservations about the bill, generally favor the iuea 

of a uniform lav; in the hopes it would improve the affordability 

and availability of liability insurance. Les Cheek of C r u m  & 

Forster offered specific suggestions for changes in the legis­

lation, indicating that the standard of liability in the alternative 

claims mechanism was unworkable.

H I G H  C O U R T  L E T S  CITIES O F F  T H E  A N T I T R U S T  H O O K

The Supreme Court last week eased the threat of antitrust 

lawsuits against local governments that regulate economic 

activities. In an 8 -to-l decision, the Court said municipal rent 

control laws do not violate federal antitrust statutes. By 

extension, the ruling also validates local zoning laws, taxicab 

regulation, cable T V  franchises and other rules that v.->re under 

legal challenge. The decision clarifies a 1978 case in which the 

Court ruled that local governments could be held liable under 

antitrust law for economic regulation that exceeded authority 

granted to them by the state. The latest decision came in 

Fisher vs. City of Berkeley (Docket No. 84-1538).

H A Z A R D O U S  W A S T E  O P E R A T O R S  D E B A T E  I N S U R A N C E  D E A D L I N E  C H A N G E

Representatives of the hazardous waste management industry last 

week presented opposing views on legislation ( H R . 3917) which 

would extend the period allowed for compliance with federal 

financial responsibility requirements. Testifying before the 

Senate Environmental Pollution Subcommittee, small hazardous 

waste management companies said the unavailability of adequate 

liability insurance made it impossible to meet the Nov. 1, 1985, 

deadline. Extending the deudline, they added, would allow them 

to develop alternatives to commercial insurance. Technically, 

those not in compliance are operating illegally.

Representatives of larger companies noted, however, that the 

insurance problem will not disappear in a year and that g'ranting 

an extension will not help resolve the problems of those who are 

unable to comply with financial responsibility requirements. They 

said an extension of the deadline would be unfair to those com­

panies which did meet the compliance deadline. The bill was 

passed by the House of Representatives last December and awe'^s 

action by the Senate.

P E N N S Y L V A N I A  G O V E R N O R  V E T O E S  BILL T O  R E T A I N  G E N D E R - B A S E D  R A T IN G

Insurers are considering their options following Pennsylvania 

Gov. Dick Thornburgh's veto of a bill (HB.452) which would 

have retained gender-based rating for auto insurance (see ExL 

2/18/86). The governor said he could not support legislation 

"which affords less protection against unfair sexual classifica­

tions than is (legally) afforded against unfair classifications



bused upon race, religion or national origin." lie said what 

should be identified are underiying rating factors which better 

reflect actual variations in driving and safety records of many 

males and females. "While such factors might coincide with the 

sex of the insured, rotes should be based on those underlying; 

factors and not per se on sex."

Since the bill was passed by more than a two-thirds margin in 

both houses and a veto can be overturned by such a majority, 

insurers may lobby for that to be done. Another possibility is 

lobbying for Senate concurrence with the House-passed bill 

(SB. 1037), which would, among other things, postpone implemen­

tation of unisex rating for 18 months while the State Government 

Commission —  a legislative body —  develops a plan for imple­

mentation. Some insurers believe the commission might find that 

the problems of unisex outweigh the supposed benefits, resulting 

in a commission recommendation for a modification of the ui. ■‘x 

directive. The governor said he could support legislation tv 

delay unisex implementation while a "legislative-executive inqu 

ry" seeks alternative methods for determining auto insurance 

rates, but his veto message seems to flatly rule out use of sex 

as a rating classification.

C O O K  C O U N T Y  SUI^ A G A I N S T  A S f  S T O S  M A N U F A C T U R E R S  DISMISSED

A  Cook County Circuit Court (Chicago) judge has dismissed 

lawsuits filed by 34 school districts in Illinois against dozens of 

asbestos manufacturers seeking to force the companies to pay the 

cost of removing the substance from school buildings. Judge 

Richard Curry rejected the suits (Cook County Circuit Court 

85-CII-811, 8i2 and 3905) ruling the school districts, including 

the Chicago school system, failed to prove the companies knew of 

the dangers of the substance when they sold it to the schools. 

The cost of removing the asbestos, he ruled, should be paid by 

the school districts or the state under the Illinois Asbestos 

Abatement Act. Only about $3 million has been appropriated for 

tho act, however, significantly less than the $55 million expected 

cost for removal of the asbestos from the schools. The suits 

were filed last year against 78 firms that mine, manufacture, sell 

and install the material. A n  appeal is expected.

I N S U R E R S  A N D  I N D U S T R Y  C 1ITICS C L A S H  A T  I C A N  M E E T I N G

Industry critics such as Ralph Nader, Robert Hunter and several 

trial lawyers clashed with insurance industry representatives in 

Los Angeles Feb. 21 and 22 at a meeting of the Insurance Co n­

sumer Action Network (ICAN). Most of the approximately 100 

persons attending were plaintiff attorneys, with representatives 

from government and insurance companies and some consumers 

also present. Insurance n.formation Institute spokespersons 

represented the industry on two panels: one dealing with insur­

ance company profits, and another dealing with auto insurance 

questions including territorial rating and compulsory insurance. 

ICAN, which bills itself as "a network of consumer insurance



advocates . . .  dedicated to defin ing  and protecting insurance 
consumers'  r i g h t s , ” received i ts s t a r t - u p  fu nds from a past 
president of  the Cali fornia Tria l  Lawyers Association.

T R I A L  LAWYER T O U R IN G  C O U N T R Y  TO PROMOTE BOOK

William M. Shernoff ,  a past president o f  the Cali fornia Tria l  
Lawyers Association and a force behind the Insurance Consumer 
Action Network (see item above ) ,  is on a 15-day to u r  promoting 
th ro u g h  television appearances his new book, "Payment 
R efu sed."  Published by Richardson & Steirman of  New Y ork,  
the book review'- in detail "bad faith" claims bro ug ht by  
S he r no ff  i n v o lv i n g  all l ines of  insurance.  The In s u ia n e e  I n f o r ­
mation In s t i tu te  and the American Council  of  Li fe Insurance are 
a r r a n g in g  for i n d u s t r y  re p re s e n tr j ; ves to appear with Shernoff,  
as was the case last week in New Y o rk  City  where he kicked o f f  
his tour with appearances on two stations.

M ICHIG AN 'S AUTO LAWS GET MODIFIED

Efforts to modify the auto insurance provisions o f  Michigan's 
Essential Insurance Act ( E I A )  appear headed for success.
Unlike last ye ar's package, the 1986 version apparently has Gov. 
James Blanchard's support .  The major t h r u s t  o f  the reform 
measure is to rel ieve the onerous r a t in g  provisions of  the old 
law, allowing rates outside of  Detroit  to be set competitively 
while reta in in g  some restr ict ions on Detroit  rates.

Th e  law also mandates a 20% discount for personal in j u r y  pro ­
tection rates after Feb. 1, 1987, to reflect the state's seat belt 
usage law. Other  sections of  the proposed law deal with auto 
theft ,  in c lu d in g  the establishment o f  an auto theft  a u th o r i ty .

R. I.  GOVERNOR NAMES I N D U S T R Y  PANEL ON A V A I L A B I L I T Y

Rhode Island Gov. Edward D. DePrete has establ ished a 25-mc 1 -  
ber Governor's Insurance Council , made up o f  insurance in d u s ­
t r y  execut ives,  to address problems o f  avai labi l i ty  and af­
ford abil i ty  in the "--Trent insurance market. The governor,  a 
former insurance agent,  has targeted three main purposes for 
the Council : to ensure that  the needs o f  the insurance consumer 
are being met; to establish communications between the insurance 
in d u s t r y  and state government;  and to retain e x is t in g  jobs as 
well as to create new employment.

VERMONT BAN KING AND IN SURANCE COMMISSIONER MAMED

Vermont Gov.  Madeleine K unin  has named Thomas P. Menson, 
former execut ive  vice president and chief  operating off icer o f  the 
Bank of  Vermont,  as the new b anking and insurance commission­
er.  He succeeds David Bard,  who resigned to become president 
o f  the New England IBM Credit  Union.

4
Carl C . A .  Lee, Editor
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A. E x a m p l e s :

1.  A s s a u l t  and B a t t e r y

/  ' r
/

/

/

a )  An a c t  w i t h  i n t e n t  t o  c a u s e  a h a r m f u l  o r  
o f f e n s i v e  c o n t a c t  w h i c h  a c t u a l l y  p l a c e s  t h e  
v i c t i m  i n  i m m i n e n t  a p p r e h e n s i o n  o f  such a 
c o n t a c t  f u l f i l l s '  t h e  e l e m e n t s  o f  a s s « u i t  and 
b a t t e r y .  M a l i c e  i s  n o t  an e l e m e n t .  M e r r i l l  
v^_ F a l t i n ,  430 P . 2d 913 ( A l a s k a  1 9 6 7 ) .

b) Damages:  A p e r s o n  i s  n o t  e n t i t l e d  t o  
a c t u a l  o r  c o m p e n s a t o r y  damages f o r  a s s a u l t  and 
a c c o r d i n g l y ,  n o t  e n t i t l e d  t o  p u n i t i v e  damages 
i f  h e / s h e  s u f f e r s  no  m e n t a l  o r  p h y s i c a l  
i n j u r y .  H a m e r l y  v .  D e n t o n ,  359 P . 2d 121 
( 1 9 6 1 ) .

2 .  F a l s e  I m p r i s o n m e n t

a)  F a l s e  a r r e s t  i s  one way t o  c o m m it  f a l s e  
i m p r i s o n m e n t .  S i n c e  t h e  a r r e s t  i n v o l v e s  
r e s t r a i n t ,  i t  i n h e r e n t l y  i n v o l v e s  i m p r i s o n ­
m e n t .  C i t y  o f  Nome v .  A i l a k ,  570 P . 2d 162 
( 1 9 7 7 ) .

b)  D e f e n s e :  Where a s h o p k e e p e r  has r e a s o n ­
a b l e  g r o u n d s  t o  b e l i e v e  t h a t  t h e  p e r s o n  has 
c o n c e a l e d  u p o n  h i s  p e r s o n  u n p u r c h a s e d  
m e r c h a n d i s e ,  s u c h  g r o u n d s  a c t s  as a d e f e n s e  t o  
f a l s e  i m p r i s o n m e n t  a c t i o n s ,  i f  t h e  p e r s o n  i s  
d e t a i n e d  i n  a r e a s o n a b l e  manner f o r  n o t  more 
t h a n  a r e a s o n a b l e  t i m e  t o  p e r m i t  i n v e s t i g a t i o n  
o r  q u e s t i o n i n g .  M a l v o  v .  J .  C. P e n n e y  C o . , 
512 P . 2d 575 ( A l a s k a  1 9 7 3 ) .

c )  A l a s ka d oes n o t  p e r m i t  an i n d i v i d u a l  t o  
b r i n g  an a c t ~1  oh~ag~aIn s t~~En e s t a t e  f o r  r e c o v e r y  
o l  ~Hamage~S F o r  v a r i o u s  i n t e n t i o n a  1 t o F t s',
as s a u I t ,  b a t t e r y ,  f a l s e  u no'Fis' onmen t j  L i  b e l ,
sT a n d e r , ecc~ AS 0 9 . 5 0 . 2 5 0 ( 3 ) .  B u t  s u i t  
p e r m i t t e d  where  p l a i n t i f f ' s  w r o n g f u l  i n c a r c e r ­
a t i o n  was c a u s e d  by n e g l i g e n t  r e c o r d  k e e p i n g ,  
and n o t  f a l s e  i m p r i s o n m e n t .  Z e r b e  v ^  S t a t s ,  
583 P . 2d 845 ( A l a s k a  1 9 7 8 ) .  S e e , A l a s k a  S t a t e  
T o r t  C l a i m s  A c t ,  S e c .  V . A .
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"* - E m o t i o n a l  D i s t r e s s . D e s p i t e  th e  f a c t  t h a t  W o r k e r ' s
C o m p e n s a t i o n  (AS 2 3 . 3 0 )  i s  t h e  e x c l u s  i v e  remedy f o r  
t h e  i n j u r e d  w o r k e r ,  (S ee Sec.  V) c o n d u c t  by t h e  
e m p l o y e r ' s  i n s u r a n c e  c a r r i e r  s u b s e q u e n t  t o  t h e  
i n j u r y  i n  w h i c h  t h e  c a r r i e r  i n t e n t i o n a l l y  and 
m a l i c i o u s l y  m i s l e d  t h e  w o r k e r  a b o u t  h i s  r i g h t  t o  
c o m p e n s a t i o n  and d i s c o u r a g e d  him f r o m  e x e r c i s i n g  
h i s  r i g h t s ,  w i l l  s u p p o r t  a c l a i m  f o r  e m o t i o n a l  
i n j u r y .  S t a f f o r d v .  W e s t c h e s t e r  F i r e  I n s . C o . o f  
New Y o r k , I n c . ,  526 P . 2d 37 ( A l a s k a  1 9 7 4 ; .

tv'td JiA.4( r ( < i ^ y  4 . . I n t e n t i o n a l  I n t e x f  e re n c .e ^ w - it h . C o n t r a c t  R i g h t . .
i v  /  Co^+ri'pr- A c o n t r a c t i n g  p a r t y  h a s  a c l a i m  a g a i n s t  a t h i r d

p a r t y  who • n t e n t i o - a l l y  p r o c u r e s  b r e a c h  o f  
c o n t r a c t .  A p r i m a  f a c i e  case i s  e s t a b l i s h e d  by.
p r o o f  o f  a b r e a c h  i n t e n t i o n a l l y  p r o c u r e d .  
D e f e n d a n t  t h e n  m u st show c h a t  h i s  " c o n d u c t  was
j u s t i f i e d .  P l a i n t i f f  need _ n o t  s how mal i c °  or__ il_L_
w i l l .  Lon v .  New bv, 488 P . 2d 719 ( A l a s k a  1 9 7 1 ) .

— ' d 5 ‘ T r e s p a s s —an d —C o n v e r s i o n . .  P l a i n t i f f  s h a l l  be
i 4  awarded damages w h i c h  w o u ld  p l a c e  h im  i n  a s u b ­

s t a n t i a l l y  equ i v a l e n t  p o s i t i o n  t o  t h a t  w h i ch h e
w o u I d h a v p n r r j i ip iP f i - T H T n — t - j e s p a s s  n o t  .be e n  
c o m m i . t t e d .  T h r i f t  S h o o ,  I n c .  v . A l a s k a  M u t u a l
S a v i n g s  B ank,  398 P . 2d 657 ( A l a s k a  1 9 7 5 ) .

',11. INJURY TO REPUTATION

A. D e f a m a t i o n

1.  D e f i n i t i o n  o f  L i b e l :  E v e r y  f a l s e  and u n p r i v i ­
l e g e d  p u b l i c a t i o n  w h i c h  e x p o s e s  a p e r s o n  t o  
h a t r e d ,  c o n t e m p t ,  r i d i c u l e  or o b l o q u y ,  or  c a u s i n g  
h im  t o  be shunned o r  a v o i d e d  o r  w h i c h  t e n d s  t o  
i n j u r e  h i m  i n  h i s  o c c u p a t i o n  i s  " l i b e l o u s " .  
G o l d e n  N o r t h  A i r w a v s  v .  Tanana Pub. C o . ,  15 A l a s k a  
3(J3, 218 f  . 2d 612 '(1955 ) .

2.  P r i v i l e g e .

a) A p u b l i c a t i o n  t h a t  i s  d e f a m a t o r y  i n  i t s e l f  
i s  i t s e l f  an i n j u r y  e n t i t l i n g  t h e  i n j u r e d  one 
t o  r e c o v e r  damages u n l e s s  i t  i s  shown t o  be 
t r u e  o r  t h a t  i t  i s  p r i v i l e g e d .  P e a r s o n  v .  
F a i r b a n k s  Pub. C o . ,  413 P . 2d 711 ( 1 9 6 6 ) .
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b) T r u t h  i s  a c o m p l e t e d e f e n s e ,  F a i r b a n k s  
P u b l i s h i n g  v .  P i c k a ,  376  F . 2 d  i 90 ( A l a s k a  
1562 ) 445 P . 2d 685 ("Alaska 1 9 6 5 ) ,  U r e t h a n e
S o e c i a l t i e s  v .  V a l d e z ,  620 P . 2d 633 ( A l a s k a  
1930 ) .

A'bs/l i 'vfc P v i v C) Ab s o l u t e , .  P r i v i l e g e :  J u d i c i a l — o f f i c e r s ,
^ a t t o r n e y s , w i t n e s s e s  , j u r o r s  , l e g i s l a t o r s ,

g o_vernmg.rJ: e x e c u t i v e  o f f i c e r s and o t h e r s  a r e
a c c o r d e d  a b s o l u t e  p r i v i l e g e  o f  p u b l i s h i n g  
f a l s e  and d e f a m a t o r y  m a t t e r  w i t h i n  c e r t a i n  
l i m i t a t i o n s .  F a i r b a n k s  Pub. Co.  v .  F r a n c i s c o ,  
3 9 0  P . 2d 784 ( 1 9 6 4 ) .  D e f a m a t o r y  m a t t e r
p u b l i s h e d  i n  a j u d i c i a l  p r o c e e d i n g ,  a l t h o T i g  h 
ra 3  a l i c i  o u s-i y-,-—-Ts— a b s o l u t e l y _ . p r i v i l e g e d .
S m i t h  v .  B a n n i s t e r , 9 A l a s k a  632 ( 1 9 3 9 ) .  T h i s  
e x t e n d s  t o  a f f i d a v i t s  as w e l l  av i n - c o u r t  
t e s t i m o n y .  N i z i n s k i  v .  O u r r i n a t o n ,  517 P . 2 a  
754 ( 1 9 7 4 ) .  "

f r i t / i ! * ?  d > C o n d i t i o n a l — R c i x U e g e :  News j n j d i a  i s
' ‘ ~  a c c o r d e d  " c o n d i t i o n a l  p r i v i l e g e "  t o  p u b l i s h

r e p o r t s  o f  a ^ g o v e r n m e n t  o f f i c i a l  eve n t h o u g h
r e p o r t  may c o n t a i n  f a l s e  a nd d e f a m a t o r y  
m a t t e r .  T h i s  p r i v i l e g e  i s  r e c o g n i s e d  b e c a u s e
i t  i s  c o n s i d e r e d  i n  p u b l i c  i n t e r e s t  t h a t  
i n f o r m a t i o n  be made a v a i l a b l e  as t o  w h a t  t a k e s  
p l a c e  i n  p u b l i c  a f f a i r s .  F a i r b a n k s  P ub . Co.
v .  F r a n c i s c o , 390 P . 2d 784 ( 1 9 6 4 )  .

e )  M a l i c e , :  A d e f a m a t o r y  s t a t e m e n t  made w i t h  
,'^uii. t h e  k n o w le d g e  t h a t  i t  i s  f a l s e  o r  w i t h  a

r e c k l e s s  d i s r e g a r d  o f  w h e t h e r  i t  i s  f a l s e  
' * n e g a t es t h e  c o n d i t i o n a l  p r i v i l e g e .  P e a r s o n v .

F a i r b a n k s  P~ub. C o . , '413 P .  2d" 7 1 1  ( 1 9 6 6  ) .
R e s t a t e m e n t  ( S e c o n d )  o f  T o r t s  § 600 ( 1 9 7 7 )
U r e t h a n e  S p e c i a l t i e s  v .  V a l d e z .

I I I .  1 NEGLIGENCE- 1

A. Ov e r v i e w : P r i m e  F a c i e  case o f  n e g l i g e n c e  i s
e s t a b l i s h e d  by t h e  e x i s t e n c e o f  an .act_o.r_QJtt.iss.ion. w h i c h
i s  a b r e ach o f  a d u t y .  o f  due c a r e  and w h i c h  i s  t h e
p r o x i m a t e  c a.u s.e_o f  _ t h  e _  p i  a i  n t i f f ' s  i n j u r y .

1. D u t y

a) D e f e n d a n t  m u s t  h a v e  owed a d u t y  o f  c a r e  t o  
t h e  p l a i n t i f f .
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b) G e n e r a l l y ,  t h e  d u t y  o f  c a r e  i s  t h e 'iS|J r ,7 t o  
ac t .  w i t h _ t h 5 t  amount o f  c a r e  w h i ch a. - e a s o r . -
ab 1  y _ p r u d e s t  p e r s o n _ wo u l d  u ss u n c e ;  t h e  same.
o r _ s i m i l a . r—c ;..rcamstances~ L e i a n  s. ♦ L u n c a u i s c ,  
oTO P . 2d 492 ( AlaSKS 1 9 7 5 ) .

i )  a c t i o n  may a l s o  c o n s t i t u t e  a b r e a c h  
o f  u t y .  S h a r p  v .  F a i r b a n k s  N o r t h  S t a r  
B o r o u g h , 569 P 2d 173 ( A l a s k a  1 9 7 7 ) .

B r e a c h .

a)  T h a t  d u t y  m ust ha ve  been b r e a c h e d .

b) The b r e a c h  o f  d u t y  may be " m i s f e a s a n c e ” o r  
" n o n f e a s a n c e " .  T r a n s a m e r i c a  T i t l e  I n s .  Co.  v .  
R am sey, 507 P . 2d 492 { A l a s k a  1973 ) .

C a u s a t i o n :

a)  C a u s e - i n - f a .c t. The b r e a c h  o f  d u t y  m u st be 
t h e  c a u s e  i n  f a c t  o f  t h e  i n j u r y ,  and

b) P r o x i m a t e  c a u s e .  The i n j u r y  t o  p l a i n t i f f  
m u s t  h a v e  b e e n  p r o x i m a t e l y  c a u s e d  b y  t h e  
b r e a c h .  Larman v .  K o d i a k  E l e c t r i c  A s s ' n ,  514 
P . 2d 1275 ( A l a s k a  1 9 7 3 )  .

4. ' Damage. The p l a i n t i f f  m u st have been i n j u r e d .  
The i n j u r y  may be t o  t h e  p e r s o n  o r  t o  p r o p e r t y .

5. D e f e n s e s . T h e r e  a r e  two t y p e s  o f  d e f e n s e s :

a)  D e f e n s e s  w h i c h  may d eny l i a b i l i t y .  See 
C o m p a r a t i v e  N e g l i g e n c e ,  I m m u n i t i e s ,  S t a t u t e  o f  
L i m i t a t i o n s ,  Sec.  I l l  F.

b)  " D e f e n s e s "  w h i c h  may r e d u c e  damage
r e c o v e r y .  See C o n t r i b u t i o n ,  I n d e m n i t y ,  Sec.
V I .

\ -
B. l _ D u t y T h e r e  a r e  s e v e r a l  d u t i e s  i n  A l a s k a  i n  a d d i ­
t i o n  t o  t h e  b a s i c  d u t y  t o  b e ha v e  as a r e a s o n a b l e  p e r s o n  
w o u l d .  Seme o f  t h e s e  s p e c i a l  d u t i e s  a r e  c r e a t e d  by
s t a t u t e ,  sone by case l a w .

1 • .Duty. N o t , ,  t o  V i o l a t e  L e g i s l a t i v e ,  o r _ A d m i n i -  
s t r a t i v e  S t a n d a r d  p r . N e q l i g e n c e , p e r  s e .  The s o u r c e  
o r  t m s  s p e c i a l  d u t y  i s  j u d i c i a l .  The c o u r t  may 
a d o p t  as i t s  s t a n d a r d  o f  c o n d u c t  f o r  a r e a s o n a b l e

BYifbtth'U  .
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p e r s o n  t h e  r e q u i r e m e n t s  o f  a l e g i s l a t i v e  o r  a d m i n i ­
s t r a t i v e  r e g u l a t i o n .  The p u r p o s e  o f  t h e  d o c t r i n e  
i s  t o  make t h e  g e n e r a l  r e a s o n a b l e  p e r s o n  d u t y  
s p e c i f i c  and p r e c i s e .

a )  O r i g i n a l l y  e n u n c i a t e d  i n  F e r r e l l  v .  
B a x t e r , 484 P . 2d 250 ( A l a s k a  1 9 7 1 )  ana r a n n e a  
i n  B a c h n e r  v .  R i c h ,  554  P . 2d 4 3 0  ( A l a s k a  
197 6~

i d J ’v u h j  b) I n  o r d e r  f o r  a r e g u l a t i o n  t o  q u a l i f y  as a
L  s p e c i a l  d u t y  f o r  d e t e r m i n i n g  n e g l i g e n c e  per

' (f s e , t h e  p u r p o s e  o f  t h e  r egu l a t i o n  v i o l a t e d
m u s t  b e :Pen. ZC .----------------

i )  T o p r o t e c t  a c l a s s _o.£_p.er.s.ons. w h i c h  
i n c l u d e s  t h e  o n e  w h o s e  i n t e r e s t  i s  
i n v a d e d ;

i i  ) To p r o t e c £ _ t h e — p a r t i c u l a r  i n t e r e s t  
w h i c h  i s  i n v a d e d ;

i i i )  To p r o t e c t  t h a t  i n t e r e s t  a g a i n s t
t h e  p a r t i c u l a r - l i a z a r d  f r o m  w h i c h  t h e  harm 
r e s u l t s ;

i v )  To p r o t e c t  t h a t  i n t e r e s t  a g a i n s t  t h e  
k i n d  o f  h a r m ^whAc l ^ f i a s  r e s u l t e d .

c )  The r e g u l a t i o n  may be e m p lo y e d  as t h e  
a p p l i c a b l e  s t a n d a r d  o f  c a r e  wh ere  t h e  r u l e  o f  
c o n d u c t  c o n t a i n e d  t h e r e i n  i s  e x p r e s s e d  i n  
s p e c i f i c ,  c o n c r e t e  t e r m s .

i )  The r e g u l a t i o n  may n o t  be used as th e  
s t a n d a r d  o f  c a r e  wh ere  t h e  r e g u l a t i o n  
m e r e l y  s e t s  o u t  a g e n e r a l  o r  a b s t r a c t  
s t a n d a r d  o f  c a r e .  N o r t h e r n  L i g h t s  M o t e l ,  
I n c .  v .  S w e a n e v ,  561 P . 2d 1 1 7 6 ,  r e h e a r i n a  
563 P . 2d 256 ( A l a s k a  1 9 7 7 ) .

i i )  Nor w i l l  a s a f e t y  c l a u s e  i n  a 
g o v e r n m e n t  c o n t r a c t  be c o n s i d e r e d  t h e  
a p p l i c a b l e  s t a n d a r d  o f  c a r e  t o w a r d  a 
n o n - e m p l o y e e  o r  n o n - b u s i n e s s  r e l a t e d  
p e r s o n  on t h e  j o b  s i t e .  Macey v .  U n i t e d  
S t a t e s ,  454  F . S u p o .  6 8 4  ( D . C .  A l a s k a
1 9 7 8 ) .
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q ) p1 h 0 e l e m e n t s  l i s t e d  in a r ° o ss«*,,r

to ,= f i n d i n g _pg n e o l i a e n c e  _per se.; h o w e v e r ,

t h e  f a c t  o f  a d o p t i n g  t h e  r e g u l a t i o n s  is 
d i s c r e t i o n a r y  w i t h  the trial c o u i r * B a c h n e r .

e ) If _the trial c o u r t  a d c c t s  the r gguj.a.tion 
or s t a t u t e  for p u r p o s e s  of d e t e r m i n i n g  n e g l i­
g e n c e  p er  s e , the e f f e c t  is that the s t a t u te 

or r e a u l a lLiQji_wil'1. - b e c o m e s  siibstitute...for t h e . 
u s u a l — c o m m on law r e a s o n a b l e  p e r son s t a n d a r d _ a s__
t h e  s t a n d a r d  o f  r p . r o .  ~ T h e  jjjpv, sc

i n s t r u c t e d ,  m ust  t h en a o o l y  th e  s t a n d a r d .  o f  
c a r e  t o  t h e  r e m a i n i n g  e l e m e n t s  n e c e s s a r y  t o  a 
d e t e r m i n a t i o n  o f  n e g l i g e n c e .

f) A  p r i o r  c r i m i n a l  c o n v i c t i o n  m a y  b e c o n­

c l u s i v e  as to n e g l i g e n c e  if_jt_.arose— from_the.
s a m e  r a c h s — a s  t h e — s u b s e q u e n t  _ n e g l i g e n c e
a c t i o n .  S c o t t  v. R o b e r t s o n ,  5 83~‘? ’.'2d 1 8 8  
( A l a s k a  1 9 7 8 ) .  ( E a r l i e r  c o n v i c t i o n  f o r  
d r i v i n g  w h i l e  i m p a i r e d ,  c o n c l u s j v e  e v i d e n c e  of 
f a c t s  n e c e s s a r i l y  d e t e r m i n e d  i:; s u b s e o  e n t  
c i v i l  a c t i o n  a r i s i n g  f r o m  s a m e  i n c i d e n t  )

2. D_u.ty_of O w n e r  a n d -Q c c u p . i e r _ o f _ L a n d . A l a s k a  ha s 
a b a n d o n e d  the c o m m o n  l a w  c l a s s i f i c a t i o n s  o f  t r e s­
pa s se r,  l i c e n s e e  and i n v i t e e  as a m e an s of  d e t e r­
m i n i n g  the t y o e  of d u t y  o w e d  by the land o w n e r  or 
o c c u p i e r .

a) N o w  a r e a s o n a b l e  p e r s o n  st an da rd  a p pl ie s.  
Th e o w n e r  m u s t  m a i n t a i n  hi's p r o p e r t y  in a 
r e a s o n a b l y  sa fe  c o n d i t i o n  in view of all the 
c i r c u m s t a n c e s ,  i n c l u d i n g :

! b) A  l a n d  o w n e r  is n o t  l i able if. 1) the
i i n j u r y  r e s u l t s  f r o m  t h e  n a t u r a l  c o n d i t i o n s  o f  
} t h e “ T.ana,  and T) Erie i n  f i r e d  p e r s o n —was-.under.
! no d u t y  to p a y  the o w n e r  for ’nis u se of the 
: p r o p e r t y .t

j i) T h e  l i k e l i h o o d  of i n j u r y _ t o  o t h e r s :

ii) Th e  s e r i o u s n e s s  of the iniurv; 
i —

iii) A nd the b u r d e n  on the r e s p e c t i v e
p a r t i e s  o f a v o i d i n g  the r i s k W e b b  v.
C i t v  & B o r o u o h  of S i t k a ,  5 6 f  P . 2 d  73 1  
( A l a s k a  1977).
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r-r 3. .Duty. o f .  t h e  H e a l t h  C a r e  P r o v i d e r .  T h i s  d u t y
Prri u \SJus\ )  has i t s  s o u r c e  i n  t h e  M e d i c a l  M a l p r a c t i c e  A c t ,  AS
1 0 9 . 5 5 .  5 3 5 - 5 6 0 .  "  ~~

a ) T h e  l e g i s l a t u r e  h a s  d e t e r m i n e d  t h a t  t h e
r e a s o n a b l e n e s s  oji t h e  c o n d u c t — o f  a " h e a l t h
c a re  p r o v i d e r "  i s  m e a s u re d  by th e  .de g r e e  o f
c a r e  o r d i n a r i l y  exsxcjLse'n Tn t h e — £ i e l d  .or_
s p e c  i  a l t y  i n w h_i.C.b t h e  d.cf.e n d a n t— :— Ls.
p r a c t i c i n g . AS 0 9 . 5 5 . 5 4 0 ( a )

i )  The p l a i n t i f f  has  th e  b u r d e n ,  o f
p r o v i n g  b y  a p~f e p'o n d e f~ah c e  o f  the.
e v i d e n ce t h e  d e g r e e  o f  c a re  o r d i n a r i l y  
e x e r c i s e d  i n  t h e  f i e l d  o r  s p e c i a l t y ,  t h e  
d e f e n d a n t ' s  f a i l u r e  t o  a b i d e  b y  t h i s  
d e g r e e  o f  c a r e ,  as w e l l  as t h e  feur.de n ~ o f
p r o v i n g  t h a t  p l a i n t i f f ' s  i n j  u r  i e s  we r e
t h e  " p r o x i m a t e  re s u l t . ! !  o . f _ t h e _ b r e a c h  o f
d u t y .  AS 0 9 . 5 5 . 5 4 0 ( a )

i i )  P r i e s t  v .  L i n d i g ,  583 P . 2d 1 7 3 ,
( A l a s k a  1 9 7 8 ) ,  app l i e s  a c om m unity  r a t h e r
t h a n  n a t i o n a l  s t a n d a r d'.

i i i )  T h e r e  i s  no p r e s u m p t i on o f  n e g l i ­
g e n c e .  on  t h e  p a r t  o f  t h e  d e f  e n d a n ' t ”! 
0 9 7 5 5 . 5 4 0

i v )  A " h e a l t h  c a r e  p r o v i d e r "  i n c l u d e s  a 
p h y s i c i a n ,  p s y c h o l o g i s t ,  d e n t i s t ,  n u r s e ,  
c h i r o p r a c t o r  a n d  p h y s i c a l  t h e r a p i s t .
0 9 . 5 5 . 5 6 0 .

b ) T h e  h e a I t  h c a r e  p r o v i d e r  i s  a l s o  u n d e r a,
d u t y  t o  o b t a i n  t h  e I n  f  o r me d c ons e n t  o f  a
p a t i e n t  u n d e r  c e r t a i n  c i r c u m s t a n c e s .

i )  The p r o v i d e r  i s  l i a b l e  f o r  f a i l u r e  t o  
o b t a i n  i n f o r m e d  c o n s e n t  i f  c l a i m a n t  
e s t a b l i s h e s  by  a p r e p o n d e r a n c e  o f  t h e  
e v i d e n c e  b o t h  f a i l u r e  t o  i n f o r m  o f  common 
r i s k s  i nd r e a s o n a b l e  a l t e r n a t i v e s  and 
t h a t  b u t  f o r  t h e  f a i l u r e  t o  i n f o r m ,  
c l a i m a n t  w o u l d  n o t  h a v e  c o n s e n t e d .
0 9 . 5 5 . 5 6 0 .

i i )  I t  i s  a d e f e n s e  t o  a c l a i m  o f  l a c k  
o f  i n f o r m e d  c o n s e n t  t h a t  t h e  r i s k  was 
e i t h e r  commonly known o r  to o  r s m c t e ,  t h e
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F —t i s n t  hau a i r ^ a d y  i n d i c a t e d  l a c k  o f  
h e e d  o f  a n y  r i s k ,  c o n s e n t  w a s  n o t  
p o s s i b l e ,  or  d i s c l o s u r e  would h a v e  had an 
a d v e r s e  e f f e c t  on t h e  p a t i e n t ' s  c o n d i ­
t i o n .  0 9 . 5 5 . 5 6 0 ( b ) .

c)  A p a t i e n t  and a h e a l t h  c a r e  p r o v i d e r  may 
e x e c u t e  an a g r e e m e n t  t o  s u b m i t  t o  a r b i t r a t i o n .  
0 9 . 5 5 . 5 3 5 .

i )  Any c l a i m  f i l e d  a f t e r  such an a g r e e ­
m e n t  i s  f o r m e d  s h a l l  be s u b m i t t e d  t o  an 
a r b i t r a t i o n  b o a r d ,  w h i c h  may a p p o i n t  ?n 
e x p e r t  a d v i s o r y  p a n e l .

i i )  The r e p o r t  o f  t h e  e x p e r t  a d v i s o r y  
p a n e l  i s  a d m i s s i b l e  i n  c o u r t  as i f  i t s  
c o n t e n t ®  w e ; e  t e s t i f i e d  t o  t  i t s  
p r e p a r e r s .  0 9 . 5 5 . 5 3 6 ( e ) .

d) No a d v a n c e  i n s u r a n c e  paym ent i s  a d m i s s i b l e  
as an a d m i s s i o n  o'f l i a b i l i t y .  0 9 . 5 5 .  546

e) Damages a r e  awarded i n  a c c o r d a n c e  w i t h  
p r i n c i p l e s  o f  common l a w .  0 9 . 5 5 . 5 4 8

f ) Good Sama r i t a n  Ac.t_  AS 09.  65. 090 w a i v e s
l i a b i l i t y  f o r  s i m p l e  negl. i_gence_ e v e n  when
c o m m i t t e d  a t  a h o s p i t a l  by a d o c t o r  i n  an 
e m e rg e n c y .  '  ~

4 .  -D u t y . o f  . t h e  ..Common . C a r r i e r . A h i g h e r  s t a n d a r d  
o f  c are  i s  im po s e d  on common c a r r i e r s  t r a n s p o r t i n g
p a s s e n g e r s  f o r  h i r e .  T h e v  mu s t  e x e r c i s e  t h e _
h i g h e s t  d .e cx.ee o f  c ar.e f o r  t h  e  s a f e  t y  o f "
p a s s e n g e r s -  Widm ver v .  S o u t h e a s t  S x v w a v s ,  I n c . , '  
584 P . 2d 1 ( A l a s k a  1 9 7 8 ) .  *

5. The common c a r r i e r  d u t y  a l s o  a p p l i e s  t o  a 
p r i s o n e r .  W i l s o n  v .  K o t c e b u e  (Oo. No. 2 3 3 1 ,  May 
1 9 8 1 ) .

6 . E m p l o y e r ’ s D u t y  R e g a r d i n g  D e f e c t s  i n  M a c h i n e r y .
The emp l o y e r h a s . _ a _ s p e q . i a l  s t a t u t o r y . . _ d u t v _ t o _ p r o p
t  e c t  e m p lo y  ee s f  r  o m - l d e f  e 'cts lZ’o x  i n s  u f  f  i  c i  e n cy i  n
m a c h i n e r y _ o n  t h e  j o b  and i s  l i a b l e  t o  th e  e m p l o y e e  
or  r e p r e s e n t a t i v e .  AS 2 3 . 2 5 . 0 1 0 .

a) C o n t r i b u t o r y  n e g l i g e n c e  i s  n o t  a d e f e n s e  
i f  t h e  e m p l o y e e ' s  c o n t r i b u t i o n  to  t h e  i n j u r y
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was s l i g h t  and t h e  n e g l i g e n c e  o f  t h e  e m p l o y e r  
g r o s s .  AS 2 3 . 2 5 . 0 1 0 .

b) T h i s  s t a t u t o r y  r e m e d y i s no t  a v a i l a b l e  f o r  
an e m p lo y e  e c o v e  r e  cl„ by 1  wo r K e r  _'_s comoe h s a f ' i  o n . 
Raman"'v. A l l i e d  C o n c r e t e  P r o d u c t s ,  4 95 P , 2c3 
531 ( A l a s k a  1 9 7 2 ) .  ( See W o r k e r ' s  C o m p e n s a t i o n  
Sec.  V .  E . )

7.  D u t y  o f  I n n k e e p e r / B a r t e n d e r .  T h e r e  i s  _ n o w a
D r a m -S h o p  A c t  i n  A l a s k a . I n  A l e s n a  v .  L e G r u e , 614 
P .  2d~"lr387' CT9T30 y tH e Su p r e me C o u r t  gave a p r i v a t e  
r i g h t  o f  a c t i o n  a g a i n s t  t h e  l i c e n s e e  t o  a p e r s o n
i n j u r e d  b y  a d r u n k .  R e c e n t  e n a c t m e n t  o f  AS
0_4_._21_._0,20 p r o v i d e s  f o r  c i v i l  l i a b i l i t y  f o r  a
l i c e n s e e  who p r o _ y id e s  a l c o h o l — t o — a — m i n o r  o r  a_
d r u n k .

ybc\ • I 8 • D u t y  o f  a B a i l e e .

a) S t a n d a r d  o f  C a r e :  B a i l e e  i s  l i a b l e  f o r _
any—. 1  o s s _ o r  i n  j u r y  „ t o  _ b a i l e d . _ g o o d s „ c a  u s e d ..by
f  a . i l u r.e_ t o  e x e r.cjL.s _e_d_e g. cje.e o f  _ c  a r e  o f  a..
r e a s o n a b l y  c a r e f u l  owner..

i )  T h i s  l i a b i l i t y  may be m o d i f i e d  by 
c o n t r a c t  so  l o n g  as t h e  p r o v i s i o n  i s  n o t  
u n c o n s c i o n a b l e .

i i )  A l a s k a  r e f u s e s  t o  exem pt b a i l e e  f r o m  
l i a b i l i t y  w h e n  b a i l m e n t  i s  a t  t h e  
b a i l o r ' s  r i s k  b u t  t h e r e  i s  no p r o v i s i o n  
c o n c e r n i n g  b a i l e e '  own n e g l i g e n c e .

i i i )  A p r o v i s i o n  r e q u i r i n g  t h e  b a i l o r  to_
p r o v i d e  i n s u r a n c e  d o e s '  n o t  a b s o l v e ~  t h e
b a i l e e  f r o m  l i a b i l i t y  ' f o r n e g l i g e n c e .

i  v ) S t r i c t  l i a b  i  _1 i_t y  i s  a p p 1 i e d  i  f
oth_e.rw.ise ap_pr_o p c i  a t  e" ~ t o  b a i l o r  s  a n d
l e s s p . r s .  I t  T s " a t t a c H e d  o n t he__ba'si_s o f  
t h e  e x i s t e n c e o f  a d e f e c t  i n  t h e  p r o d u c t  
r a t b e r  t h a n  on i e g l i g e n T "  "^co'hUuc6*. 
B a c h n e r  v .  P e a r s o n , 479 P. 2d 319 ( A l a s k a  
1 9 7 0 ) .

b) B u r d e n  o f  Pr o o f :    Once l o ss  o r  d amage t o
b a i l e d  p r o p e r t y  i s  s h o w n ,  b u r d e n  s h i f t s  t o  
b a i l e e .  D r e s s e r  I n d u s . ,  I n c .  v'  ̂ Foss L a u n c h  & 
Tug C o . , 560 P . 2d 393 ( A l a s k a  1 9 7 7 ) .

D r » ~ v \  S t i c ? | 0  & cA

U-kA
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C. ,_ 5 r e a c h . The d e t e r m i n a t i o n  o f  b r e a c h  o f  t h e  a p p l i ­
c a b l e  d u t y  i n v o l v e s  f a c t u a l  a n a l y s i s  o f  w h e t h e r  t h e  
c o n d u c t  t h a t  a c t u a l l y  o c c u r r e d  was a d e v i a t i o n  f r o m  t h e  
a p p l i c a b l e  s t a n d a r d  o f  c a r e .

1* M eans o f  E s t a b l i s h i n g .  B r e a c h  may be
. e s t a b l i s h e d  by d i r e c t  o r c i r c u m s t a n t i a l  e v i d e n c e ,

ky r e s  i p s a  l o q u i t u r .  —— — —— —

2. I n  t h e  d o c t r i n e  o f  ^re s —i p s a —l o c u i t u r ,. c i r c u m ­
s t a n t i a l  e v i d e n c e  may e s t a b l i s h  a p r i m a  f a c i e  case 
o f  n e g l i g e n c e  w h e r e :

i )  The a c c i d e n t  i s  o f  t h e  t y p e  w h i c h  does  n o t  
o r d i n a r i l y  o c c u r  i n  t h e  a b s e n c e  o f  s o m e o n e ' s  
n e g l i g e n c e ;

i i )  T h e  i n s t r u m e n t a l i t y  i s  w i t h i n  t h e  
e x c l u s i v e  c o n t r o l  o f  t h e  d e f e n d a n t ;

i i i )  The o c c u r r e n c e  was n o t  due t o  a n y  
v o l u n t a r y  a c t i o n  by t h e  p l a i n t i f f .  Widmver v .  
S o u t h e a s t  S k v w a v s ,  I n c . ,  584 P . 2d 1 ( A l a s k a
1 9 7 8 ) ;  C r a w f o r d  v .  R o g e r s ,  406 P . 2d 1 8 9  
( A l a s k a  1 9 6 5 ) .  '

i " -----------  -  .
D. i C a u s a t i o n . . R e c a l l  t h a t  b o t h  c a u s e - i n - f a c t  and 
p r o x i m a t e  cause a r e  n e c e s s a r y  f o r  t h e  d e t e r m i n a t i o n  c f  
n e g l i g e n c e .

1. _Cause - i n - f a c . t .  may be e s t a b l i s h e d  i n  e i t h e r  o f  
two ways:

a ) " B u t ^ f o r " c a u s e .  P l a i n t i f f  wo u ld  n o t  have 
been i n j u r e d  b u t  f o r  d e f e n d a n t ' s  n e g l i g e n c e ;  
or

b) " S u b s t a n t i a l  f a c t o r "  c a u s e .  Eve n i f  
d e f e n d a n t ' s  c o n d u c t  was n o t  a " b u t  f o r "  c a u s e  
( i . e . ,  i f  e i t h e r  one o f  two a c t s  w o u ld  cause 
t h e  i n j u r y ) ,  d e f e n d a n t  i s  s t i l l  l i a b l e  i f  h i s  
c o n d u c t  was a s u b s t a n t i a l  f a c t o r  i n  b r i n g i n g  
a b o u t  t h e  i n j u r y .  S t a t e  v .  G u i n n ,  555 P . 2d 
530 ( A l a s k a  1 9 7 6 )  ( F a i l u r e  o f  S t a t e  t o  remove 
d i s a b l e d  t r u c k  was s u b s t a n t i a l  f a c t o r  cause i n  
d e a t h  o f  m o t o r i s t  who c o l l i d e d  w i t h  t r u c k . )  
See a l s o ,  S t a t e  v .  A b b o t t ,  498 P . 2d 7 1 2 ,  7 2 6 -
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S t a r  S o r o u a h , 56S P . 2d 1 7 3 ,  1 3 1 - 1 8 2  ( A l a s k a
1 5 7 7 )  .

2 . — P r o x i m a t e . C a u s e p u b l i c  p o l i c y  d e t e r m i n a t i o n  
j i j  o f  l i a b i l i t y  f o r  u n e x p e c t e d  t y o e s  o r  m e th o d s  o f

i n j u r y .  Vance v .  U n i t e d  S t a r e s ^  355 F . S u p o .  756 
( D . C .  A l a s k a  1973 ) .

jU p t  E ^ ira O ^ c l IV'O'r/

a) R e c a l l  t h e  d i f f e r e n c e  b e tw e e n  p r o b l e m s  o f  
d i r e c t  c a u s a t i o n  (w h e r e  t h e r e  a r e  no i n t e r ­
v e n i n g  f o r c e s )  and i n d i r e c t  c a u s a t i o n .

" b)  " I n t e r v e n i n g  for.c_e." ( t h e  f o r e s e e a b i l i t y  o f
J w h i c h  d e t e r m i n e s  d e f e n d a n t ' s  l i a b i l i t y )  i s  one

w h i c h  a c t i v e l y  o p e r a t e s  a f t e r  t h e  d e f e n d a n t :  
h a s  a c t e d .  S h a r p  v .  F a i r b a n k s  N o r t h  S t a r  
B o r o u g h ,  569 P . 2d 178 ( A l a s k a  1 9 7 7 ) .

—____________ j f l
S . I Damages } A  {A-------------------J

'O
1. Wha t  Dama g e s  Can Be R e c o v e r e d  - > v ^  ■'

‘ /
a) I n  g e n e r a l ,  aJJ^-da.mages . p r o x i m a t e l y  c a u s e d  
by a p a r t y ' s  t o r t i o u s  a c t i o n s  a r e  r e c o v e r a b l e .  
ERA H e l i c o p t e r s  v .  D i g i c o n  A l a s k a ,  518 P. 2d 
1057 ( A l a s k a  1 9 7 4 ) .

b) {Pas t  d a m a g e s i, t h a t  i s  t h o s e  d a m a g e s  
a l r e a d y  s u f f e r e d  a t  t h e  t i m e  o f  a w a r d ,  may 
i n c l u d e  p a s t _ _ e c o n o m i c _ l o s s , m e d i c : a l _ e x p e n s e s  , 
l o s t  e a r n i n g s  and p a s t  p a i n  and s u f f e r i n g .  
C i t y  o f  W h i t t i e r  v . W h i t t i e r  F u e l  & M a r i n e  
C o r p .  , 577 P. 2d 2.16 ( A l a s k a  1978 ) ;  A l a s k a
A i r l i n e s  v .  S w e a t ,  563 P.  2d 915 ( A l a s k a  
1977 ) .

c) 1 F u t u r e damage s ,  o r  t h o s e  damages y e t  t o  be 
s u f f e r e d  a t  :tTTe:^_T i m e  o f  award may i n c l u d e
p r o s p e c t i v e  m e d i c a l  b i l l s ,  l o s t  e a r n i n g s  and
p a i n  and s u f f e r i n g .  S w e a t .

" u t n  *  ecevd™*c i )  S p e c i a l —A l a s k a  r u l e  d o es  NOT r e d u c e .
,a r Jc, 'rot p r _ f u t u r e _ . e c o n o m i c  l o s s  a w a r d s ,  t o  p r e s e n t

u'u  ̂ ' v a l u e .  B e a u l i e u  v .  E l l i o t t ,  434 P . 2d 665
( A l a s k a  1967 ) .

i i ) R eason f o r  NOT r e d u c i n g  p l a i n t i f f ' s  
award t o  i t s  p r e s e n t  v a l u e  by s u b t r a c t i n g  

CU- an a m ount e o u i v a l e n t  t o  t h a t  w h i c h  w o u ld

1 _
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06  r e a l i z e d  by p r u c e n c ,  s a f e  i n v e s t m e n t s :  
t h e  c o u r t  b e l i e v e d  t h a t  anv e a r n i n g s  fr o m  
a r e d u c t i o n  t o  p r e s e n t  v a l u e  wo u ld  be 
o f f s e t  b y  i n f l a t i o n a r y  p r e s s u r e s .  
F u r t h e r ,  t h a r e  i s  an i n h e r e n t  r i s x 
i p v ^ l  T,s d  vn i~n v t s**7nrn*• n th"- p l a i n r - / ^
s_hould n o t  be f o r c e d  t o  assume t h a t  r i s k . 
B e a u l i e u . ~  “

i i i )  I n  c o m p u t in g  f u t u r e  l o s t  wages,  no 
a l l o w a n c e  i s  made f o r  s a l a r y  i n c r e a s e s .  
T h i s ,  h o w e v e r ,  has been s l i g h t l y  m o d i f i e d  
i n  S t a t e  v .  G u i n n ,  555 P . 2d 5 3 0 ,  5 4 5 - 5 4 5  
( A l a s k a  1 9 7 6 ) ,  w h e r e  a u t o m a t i c  wage 
i n c r e a s e s  k e y e d  t o  l o n g e v i t y  may be 
i n c l u d e d  i n  an award f o r  l o s t  wa ges.  I n  
G u i n n , t h e  s t e p  i n c r e a s e s  were c o n t a i n e d  
i n  a c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  and 
c o u l d  be a c c u r a t e l y  p r e d i c t e d .

i v )  R e g a r d i n g  inc ome t a x e s ,  t h e  c o u r t  
i n d i c a t e d  i n  Be a u l i e u  t h a t  f u t u r e  e a r n i n g  
c a p a c i t y  i s  n o t  r e d u c e d  by f u t u r e  income 
t a x e s  s i n c e  such t a x e s  a r e  s p e c u l a t i v e ,  
b u t  p a s t  wages l o s t  a r e  s u b j e c t  t o  a 
r e d u c t i o n  f o r  s t a t e  and f e d e r a l  income 
t i v e s  s i n c e  t h e y  may be a c c u r a t e l y  
c o m p u te d .

d) 1I n t e r e s t :

i )  P r e j u d g m e n t  i n t e r e s t  i s  t h e  i n t e r e s t  
e a r n e a  f r o m  The t i m e  (The cause o f  a c u i o n  
a c c r u e s  u n t i l  t h e  t i m e  o f  j u d g m e n t .  
S t a t e  v .  P h i l l i p s ,  470 P . 2d 266 ( A l a s k a  
1 9 7 0 ) .  The r a t e  o f  p r e j u d g m e n t  i n t e r e s t  
i n  A l a s k a  i s  10 1/2% u n de r  AS 4 5 . 4 5 .  010 
on c a s e s  f i l e d  a f t e r  J u l y  i ,  1 9 8 0 .  Cases
f i l e d  b e f o r e  1980 b e a r  i n t e r e s t  a t  8%.
June a u  v .  C o m m e r c ia l  U n i o n ,  598 P . 2 c  957~ 
( A 1a s x a  1979 ) .

i  i  ) P o s t - j u d g m e n t  i n t e r e s t  i   ̂ t h a t  
i n t e r e s t  e a r n e d  f r o m  t h e  t i m e  o f  s e t t l e ­
ment or ju d g m e n t  u n t i l  t h e  amount i s  
p a i d .  G u i n  v .  Ha, 591 P . 2d 1281 ( A l a s k a
1 9 7 9 ) .  Ju dg m e n ts  a f t e r  J u l v _ _ l J_ _ i9 S 0 _ b e a r
i n t e r e s t  a t  10 1/2% D r i o r  t o  J u l y  1,
1 9 8 0 ,  a t  S%._
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e) M i t i g a t i o n  o f  Damages. P l a i n t i f f  has d u t y
t o  m i t i g a t e  d a m a g e s  b y  s e e k i n g  a l t e r n a t e
e m p l o y m e n t ;  h o w e v e r ,  t h e  d u t y  d o e s  n o t  e x t e n d  
t o  t a k i n g  e m p lo y m e n t  w h i c h  i s  t e m p o r a r y  and o f  
s i g n i f i c a n t l y  l e s s  r e s p o n s i b i l i t y  t h a n  o r i g i ­
n a l  e m p l o y m e n t .  CJniv. o f  A l a s k a  v .  C h a u v i n ,  
521 P . 2d 1234 ( A l a s k a  1 9 7 4 ) .

f )  C o l l a t e r a l  s o u r c e  r u l e  p r e v e n t s  t h e
d e f e n d a n t  f r . o ni___ a l l o w i n g  a.t t r i a l ___ t h a t "
p l a i n t i f f s _ r _ e c e . i v . e d _ p a y m e n t s _ , t h r o u g h  i n s u r a n c e  
o r  oTLHe r s o u t t e s  f o r  j j i i u r y  c a u s e d b v
d e f e n d a n t ' s  n e g l i g e n c e . ,  A v d l e t t  v .  "Havnes, 
511 P . 2d 1311 ( A l a s k a  1 9 7 3 ) .

2. .W h o ^ i s . L i a b l e ._For_ Damages

a ) R e s p o n d e a t ,  S u p e r i o r . Emp l o y e r  l . i a b l e _ f o r
n e g l i g e n t  a c t s  o.r omi  ss_i o n s o f  emp 1  o y  e e
c o m m i t t ed i n  t h e  scope o f  e m p l o y m e n t .  L u t h  v .  
R o a e r s  
7 6 1

& B a b l e r  C o n s t r u c t i o n , C o . 507
( A l a s k a  1 9 7 3 )  .

P . 2d 133 ( A l a i k a  1 9 7 2 ) T
F r u i t  v .  S c h r e i n e r

P . 2d 
502

b) I n d e p e r d e n t  C o n t r a c t o r .  G e n e r a l l y  t h e
e m p l o y e r  i s  n o t  v i c a r i o u s l y  _ l i a b l e  f o r — t h e
n a g l  i.g.e n ce  o f  i i a n l Z i ' n ' d ' e  p e n d e n  t  c o n t r a c t o r .
Hobbs v .  M o b i l  O i l  Co.  , 445 P . 2d 933 ( A l a s k a
1 9 6 8 ) .  E x c e p t i o n s :

k f t '4 * i )  Where e m p l o y e r  has r e t a i n e d  c o n t r o l
o v e r  t h e  a c t u a i _ m a n n e , r _ p . f _ w o r k . Ho b b s . 
S t a t e  v .  M o r r i s ,  555 P . 2d 1216 ( A l a s k a  
1 9 7 6 )  ( S t a t e  d i d  n o t  h a v e  s u f f i c i e n t  
c o n t r o l  o v e r  work o f  p r i v a t e  e m p l o y e r  
c o n t r a c t o r ,  and was t h u s  n o t  l i a b l e  f o r  
c o n t r a c t o r ' s  f a i l u r e  t o  p r o v i d e  s a f e t y  
e q u i p m e n t ;  d i s s e n t  h e l d  s t a t e  i n s p e c t o r  
s h o u l d  ha ve  known o f  v i o l a t i o n s  o f  s a f e t y  
r e g u l a t i o n s  an d  w o u l d  h a v e  i m p o s e d  
l i a b i l i t y ) .

i i )  ,Where t h e  d e l e g a t e d  d u t i e s  . . i n v o l v e  
u n r e a s o n a b l e  r i s k  " o f  h a rm  t o  o t h e r s .  
A l a s k a  A i r l i n e s '  v'.~~~Sweaf~,~ 5 6 8 "  P. 2d 916
( A l a s k a  1 9 7 7 ) .  ( S c h e d u l e d  a i r  . c a r r i e r
s h o u l d  n o t  be p e r m i t t e d '  t o  b a r t e r  away
i t s  re's p o 'nsTb i  1  ~i~ty~ t o  p a s s  e n g e r s  b v
c o n t r a c t s  w i t h  o t h e r c a r r i e r s ,  j See
R e s t a t e m e n t  Second Of T o r t s  § 4 2 8 .
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i n )  Where p l a i n t i f f s  can b e a r  b u r d e n  o f  
s h o w i n g  i n d e p e n d e n t  n e g l i g e n c e  on t h e  
p a r t  o f  t h e  e m p l o y e r ,  such as f a i l i n g  t-n
t u r n  o v e r  P r e m i s ^c t.n i n ^ p n p n io n t -  c o n -
H r a c c o r  t h a t H a re f r ° p  0 f  . s a f e t y  hazarns..  
S l o a n  v .  A t l a n t i c  R i c h f i e l d  C o . ,  552 P . 2d 
157 ( A l a s k a  1 9 7 6 ) .

F .  D e f e n s e s  _ t o - N e - ’l i q e n c e

^ 1  a ' * k &  ^
C ty*\ w -w  >

$ + < # * .

J- b  1 t: ru'd OAi  •
r ovcrri 'Ccofary ]r& j.

\(1 i  f  C H .A jr£ P

1. Cgmpar_at i v e _ _ n e g l i a ence i s  ad o p t e d  i n  A l a s k a . 
C o n t r i b u t o r y  n e g l i g e n c e ,  ( w h i c h  d e f e a t e d  

c l a i m  i f  he were e ven s l i g h t l y  n e g l i -  
c l e a r  c h a n c e ,  and a s s u m p t i o n  o f  

K a a t z  v .  S t a t e ,  540

p l a i n t i f f ' s 
g e n t  h i m s e l f )  l a s t
r i s k  a r e  a b o l i s h e d  i n  A l a s k a .  
P . 2d 1037 ( A l a s k a  1 9 7 5 ) .

a)  P u r e  fo r m  c o m p a r a t i v e  n e g l i g e n c e  o r i g i ­
n a t i n g  i n  a d m i r a l t y  and j u d i c i a l l y  a d o p t e d  i n  
C a l i f o r n i a  and F l o r i d a  i s  a d o p t e d  i n  A l a s k a .

b)  Under a " p u r e  f o r m " ,  ' t h e  p l a i n t i f f 1 s .
d amages ar e _ s i m p l y  re d u c e d  i n  p r o p o r t i o n  t o
t h e  amount o f  n e g l ia e n _ c e  w n i c n  l s  a f t i r ' i h u t g d
t o  h i m .  K a a t z  v .  S t a t e ,  540 P . 2d 1037 ( A l a s k a  
T 5 T 5 T 7  ---------------------------------

c)  A l a s k a —r - e . j e c t e d _ t h e "mo d i f i e d — f o r m " ,  such 
as W i s c o n s i n 1 s 50% s y s t e m ,  i n  w h i c h  a n e g l i ­
g e n t  p l a i n t  i f  f m a y r ' e c o v e r  o n l y  sc l o n g  as t h e  
a m ount o f  h i s  f a u l t  does  n o t  e x c e e d  50% o f  t h e  
t o t a l  f a u l t  a t t r i b u t a b l e  t o  t h e  p a r t i e s .

d)  A s s u m p t i o n  o f  r i s k  had p r e v i o u s l y  been 
j u d i c i a l l y  a b o l i s h e d  i n  L e a v i t t  v .  G i l l a s D i e ,  
443 P . 2d 61 ( A l a s k a  1 9 6 8 ) .

2. I m m u n i t i e s .  
P AR T IE S , S ec.  V.

See IM MUNITIES AND SPECIAL STATUS

ia J o  i

3. S t a t u t e  o f  L i m i t a t i o n s .  
PROCEDURE OUTLINE.

I V . . PRODUCTS , L I A E I L I T Y  

A .  O v e r v i e w :

See T . B . R .  C I V I L

1. P r o d u c t s  l i a b i l i t y  i s  t h e  g e n e r a l  c a t e g o r y  f o r  
a s c e r t a i n i n g  t h e  l i a b i l i t y  o f  a c o m m e r c i a l  SUPPLIER

- 14 -
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o f  a PRODUCT t o  a p e r s o n  INJURED by t h e  p r o d u c t .
I n  a f a c t  p a r  err .  w h i c h  i n c l u d e s  a PRQD.U_C.T 
f u r n i s h e d bv a comme r.cj. a 1 „  S.U F.EL I E  R w h i  ch __IN J U RE S , 
a l w a y s , c o a s i d e r . ~ t h . e . J : o l l o w i n q _ . a y . e j i u e s _ o f  r e c o v e ry^:

a )  -  l i a b i l i t y  b a s e d  on s u o p l i e r ' s  r e c r e -  
s e n t a t i o n .

b)  -  l i a b i l i t y  based on s u p p l i e r ' s  n e g l i g e n c e .

c )  -  l i a b i l i t y  based on s u p p l i e r ' s  i m p l i e d  
w a r r a n t y .

d )  -  s t r i c t  l i a b i l i t y  i n  t o r t ,  

a . S t r i c t . . X i a b i l i - t y - J L n  T o r t .

1 .  .'D u t y .  A s t r i c t  d u t y  i s  owed by a commerc
Ijy s u p p l i e r  who m u s t  p r o v i d e  a p r o d u c t  f r e e  f r o m  d e f e c t s

C W M A iia /  z 40plies Th e  P u r p o s e  o f  i m p o s i n g  s t r i c t  l i a b i l i t y
r / o n  m a n u f a c t u r e r  or r e t a i l e r  i s  t o  i n s u r e  t h a t

^ 4  «  p l<teW C « t w . « r ) t h e  c ? s t s  o f  i n j u r y  r e s u l t i n g  f t o n . " d ^ e S t i y e

p r o d u c t s  a r e  b o r n e  b y  s u p p l i e r s  r a t h e r  t h a n ^ b v  
c o n s u m e r s .  C lo u d  v .  K i t  M a n u f a c t u r i n g ,  563
P.’ 2*d' 2*48 ( A l a s k a -  1 9 7 7 ) .

b)  R e c a l ] ,  t h a t  t h e  d e f e n d a n t  m u s t  be t h e
s u p p l i e r  o f  a PRODUCT, n o t  m e r e l y  a s e r v i c e .

i )  The Supreme C o u r t ,  i n  an i m p o r t a n t  
r e c e n t  c a s e ,  h e l d  t h a t  a company t h a t  
i n s t a l l e d  and r e p a i r e d  t r u c k  p a r t s  i s  n o t  
s t r j l c t l y  _ _ i i a b l e  i n  t o r t  b e c a u s e  i t  d i d  
not" s e l f  a PRODUCT. I t  h e l d  i t s e l f ,  o u t  
o n l y  as a r e p a i r  SER V IC E . ( H o w e v e r ,  a
b u s i n e s s  t h a t  s e l l s '  used p r o d u c t s  may be 
s t r i c t l y  l i a b l e  i n  t o r t . )  R e s t a t e m e n t  
( S e c o n d )  o f  T o r t s  § 4 0 2 - A .  S w e n s o n
T r u c k i n g  v .  T r u c k w e l d ,  6 0 4  P . 2d 1 1 1 3  
( A l a s k a  1 9 8 0 ) .

—  1 r c )  T o whom i s  t h e  d u t y  o wed? Any u s e r  ot;
I# ; c o n s umer

To w^ a t  t y p e s  o f  harm? P e r s o n a l  i n j u r y  
and su dd e n  and c a l a m i t o u s  p r o p e r t y  damage a r e  
r e c o v e r a b l e ;  p u r e l y  e c o n o m i c  l o s s  s u c h  as 

vj+u&M. d e c l i n e  i n  v a l u e  o f  p r o p e r t y  ( p u r c h a s e d  i t e m  a

> n - ja » y
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"ifcriion") i s  noc r e c o v e r a b l e .  Morrow v .  New 
Moon Homes, I n c . ,  543 ? . 2 b  279 ( A l a s k a  1 9 7 6 ) .
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e) P e r s o n a l  i n j u r y  and p r o p e r t y  damages a r e  
g r o u n d e d  i n  t c r t  law w h i c h  a p p l i e s  i n  p r o d u c t s  
l i a b i l i t y .  Economic l o s s  i s  a c o n t r a c t  la w  
t h e o r y  and i s  n o t  r e c o v e r a b l e  i n  p r o d u c t s  
l i a b i l i t y .  C o n t r a c t  damages a r e  i n t e n d e d  t o  
f u l f i l l  r e a s o n a b l e  e c o n o m i c  e x p e c t a t i o n s .  
T o r t  damages a r e  c o n c e r n e d  w i t h  t h e  s a f e t y  o f  
p r o d u c t s .  N o r t h e r n  Power & E n a i n e  C o r o .  v .
C a t e r p i l l a r , dT 3 P.  2d 324 ( A l a s k a  1 9 8 1 )  .
E n g i n e  f a i l u r e  i s  n o t  " s u d d e n  and c a l a m i t o u s . "

B r e a c h !  The p l a i n t i f f  m u s t  show t h a t  t v a 
p r o d u c t  i s  d e f e c t i v e  i n  e i t h e r  m a n u f a c t u r e  o r  
c e s i g n .

a)  D e f e c t  i n  M a n u f a c t u r e .  E l e m e n t s  a r e :

i )  M a n u f a c t u r e r  p l a c e d  p r o d u c t  i n  t h e  
s t r e a m  o f  commerce.

i i )  M a n u f a c t u r e r  knew t h a t  t h e  p r o d u c t  
was t o  be used w i t h o u t  i n s p e c t i o n  f o r  
d e f e c t s .

i i i )  The p r o d u c t  was 
t h a t  i t  d e v i a t e d  f r o m  
i n t e n d e d  r e s u l t .

" d e f e c t i v e " ,  i . e . ,  
t h e  m a n u f a c t u r e r ' s

1-K

i v )  The d e f e c t  ca u s e d  t h e  p e r s o n a l i n j u r y  
a nd p r o p e r t y  damage a l l e g  e d_.

C l a r y  v .  F i f t h  A v e n u e  C h r y s l e r  C e n t e r ,  
I n c . ,  454 P. 2d 244 ( A l a s k a  * 1 9 6 9 ) ;  S t u r m ,

594 
615

R u a e r  & C o . ,  I n c . ,  v .  D av,
( A l a s k a  1 9 7 9 ) ;  
( A l a s k a  1 9 8 0 ) .

r e h e a r i n g
P. 2 d 
P . 2d

3 8 ,
621

b) D e f e c t  i n  D e s i g n.  E l e m e n t s  a r e :

i )  M a n u f a c t u r e r  p l a c e d  p r o d u c t  i n  t h e  
s t r e a m  o f  commerce.

i i )  M a n u f a c t u r e r  knew t h a t  t h e  p r o d u c t  
was t o  be used w i t h o u t  i n s p e c t i o n  f o r  
d e f e c t s .
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i i i )  The p r o d u c t  was d e f e c t i v e  i n  t h a t  
i t  e i t h e r :

/t l  -C.c<C.'{<4 h O l 

p  rt? u-c jfiCyxlUl-Z

i / i c  S. < '^•'VV ^ t ^ f ~  L t^ P ' f
t~ lS  It  S U v i t* * A ~  L ^ .  - r U - ^

£ ,L L ir ‘'J/W_ .

\
\

1) F a i l e d  t o  p e r f o r m  as s a f e l y  as
a n o r d i n a r y  c o n s u m e r ^ ] w o a i d  e x p e c t
when used i n  an i n t e n d e d  or  r e a s o n ­
a b l y  f o r e s e e a b l e  m a n n e r ;  o r

2 ) Wa_s_d.esigned i n  s uch a wav t h a t
t h e d e s i g n  . c a u s e d  t h e  i n  j  d r y , and

' t h a t  t h e  m a n u f a c t u r e r  f a i l e d  t o  
p r o v e  t h a t  t h e  b e n e f i t s  o f  t h e  
d e s i g n  o u t w e i g h e d  t h e  r i s k s  o f  
d a n g e r  i n h e r e n t  i n  t h e  d e s i g n  (k now­
l e d g e  o f  m a n u f a c t u r e r  o f  d a n g e r  
m e a s u r e d  a t  t i m e  o f  m a n u f a c t u r e .  
C a t e r p i l l a r  T r a c t o r  Co.. v .  B e c k , 593 
P . 2d 87 ( A l a s k a  1 9 7 9 ) ;  h e r i t a g e  v .  
P i o n e e r  B r o k e r a g e  S a l e s ,  I n c . , 604
P . 2d 1 0 5 9  ( A l a s k a  J V 7 9 ) .  T he 
f a c t o r s  t o  be c o n s i d e r e d  i n  w e i g h i n g  
t h e  r i s k s  and b e n e f i t s  i n c l u d e

a .  t h e  g r a v i . t y _ o f . - t h e . . . d a n g e r ,

| b .  t h e  l i k e l i h o o d  t h a . t  s u c h
i d a n g e r  w o u ld  o c c u r ,  and

| c .  t h e  m e c h a n i c a l  f e a s i b i l i t y
I a t  t h e  t i m e  o f  s a l e ,  c o s t  and

a d v e r s e  c o n s e q u e n c e s  o f  a l t e r -  
j n a t i v e  d e s i g n s .

T h e  d e_f e c_t c a u s e  d t h  e p e r_s o n a 1i v )
i n j u r y  and p r o p e r t y  damage a l l e g ed.

C a t e r p i l l a r  T r a c t o r  Co.  v .  B e c k ,  593 P . 2d 
871 ( A l a s k a  1 9 7 9 ) .

S p e c i a l  p r o b l e m  w i t h  d e s i g n  d e f e c t  c a s e s :

i )  I n t e n d e d  u s e :  l a c k _ o _ f __d i r e c t i o n _ _ o r
w a r n i n g s  may b e  a d e f e c t .  F a i l u r e  t o
warn i s  e s t a b l i s h e d  b y :

A.  M a n u f a c t u r e r  p u t  t h e  p r o d u c t  i n  
t h e  s t r e a m  o f  commerce.

-17-



- ■  “ he m a n u f a c t u r e r  K n e w  t n a c  t n e  
p r o d u c t  was t o  be u s e d  w i t h o u t  
i n s p e c t i o n  f o r  d e f e c t s .

C. The d e f e c t  c a u s ed  t h e  p e r s o n a l  
i n j u r y  o r  p r o p e r t y  damage a l l e g e d .

U. The p r o d u c t  i s  deemed t o - be 
d e f e c t i v e  w i t h o u t  a w a r n i n g  o r  
i n s t r u c t i o n s  i f  t h e  j u r y  f i n d s  t h a t  
t h e  m a n u f a c t u r e r  d i d  n o t  accompany 
t h e  p r o d u c t  w i t h  s u f f i c i e n t  w a r n i n g  
as t o  make t h e  p r o d u c t  s a f e  ( i f  no 
w a r n i n g  w o u ld  make t h e  p r o d u c t  s a f e ,  
t h e  d a ng e r  m u s t  be e l i m i n a t e d ) .

E.  These w a r n i n g s  m u st be made i n  a 
fo r m  t h a t  w i l l  r e a c h  t h e  u l t i m a t e  
c o n s u m e r .

U -y jZ & l <?1 

V v v A  ^  lA.

v w u A rf c.

SU-V^\£A-
T

~>aM

S t u r m ,  Ruoer & C o . ,  I n c .  v .  D av,  594 
P . 2d 38 ( A l a s k a  1 9 7 9 ) .

i i  ) Su p p l i e r  i s  a l so ch a r g e d w i t h  t h e
d u ty _o_f a n t i c i p a t i n g — !ikely__consume'r
m i s u s e . - .  B u t a u d  v .  S u b u r b a n  M a r i n e
S o o r t i n a  G o o d s ,  I n c . , 
( A l a s k a  1 9 7 5 ) ,  555 P . 2d

5 4 3  P . 2d 209 
42 ( A l a s k a  1 9 7 6 ) .

3 .  ' C a u s a t i o n ,

a) A c t u a l  -  where p l a i n t i f f  c l a i m s  t h a t  t h e  
d e f e c t  was f a i l u r e  t o  w a r n ,  he m u st a l s o  show 
t h a t  bu_t f o r  f a i l u r e  t o  w a r n ,  harm w o u ld  n o t  
ha v e  o c c u r r e d .

F « ; I u k b) P r o x i m a t e  -  d e f e n d a n t
i s n o t  e x t i n g u is h e . d _ b y  I n t e r m e d i a r v 1 s
t o  a i s c o v e r  d e f e c t .

s u p p l i e r ' s  l i a b i l i t y  
f a i l u r e -

4.  (Damages.

a)  See Damage Sec.  I I I .  R e c a l l  t h a t  A l a s k a  
d e n i e s  r e c o v e r y  f o r  p u r e l y  e c o n o m i c  l o s s .  
Morrow v .  New Moon Homes, 548 P . 2d 279 ( A l a s k a  
1976 ) .

b) P u n i t i v e  damages.  I n  S tu r m  R uoer v .  D av,  
594 P. 2d 38 ( A l a s k a  1 9 7 9 ) ,  t h e  c o u r t  u p h e l d  
t h e  a p p l i c a b i l i t y  o f  p u n i t i v e  damages t o  some
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s t r i c t  l i a b i l i t y  c a s e s ,  f o r  t h e  p u r p o s e s  o f  
p u n i s h m e n t  o f  t h e  w r o n g d o e r s ,  d e t e r r e n c e  o f  
o t h e r s  and p r e v e n t i o n  o f  d i s a d v a n t a g e  t o  the 
s o c i a l l y  r e s p o n s i b l e  c o m p e t i t o r .  On remand 
f o r  a new t r i a l ,  t h e  c o u r t  s e t  a c e i l i n g  on 
p u n i t i v e  damages.  ( T h e  c o u r t  i n d i c a t e d  t h a t  
t h e  p u n i t i v e  damage a w a r d  o f  $ 2 . 9  m i l l i o n  was 
t h e  p r o d u c t  o f  p a s s i o n  o r  p r e j u d i c e . )

5 .  l.D e f e n s e s . /

a )  C o m p a r a t i v e  n e g l i g e n c e  ( See S e c .  V . ) :  The
m a n u f a c t u r e r  must show t h a t  t h e  u s e r :

i )  Was a c t u a l l y  a w a r e  o f  t h e  d e f e c j :  and

i i )  Vo l u n t a r i l y  a n d   u n r e a s o n a b l y
e n c o u n t e red t h e  r_isk—known t o  " h i m , " o r

i i i )  T h a t  he mi s u e d  t h e _ p _ r o d u c t  and t h a t  
t h i s  was a p r o x in i a t 'e  cause_ o f _ . t h ’e _ i n j u r y .

B u t a u d  v .  S u b u r b a n  M a r i n e  & S p o r t i n g  
G o o d s , I n c . , 543 P.  2d 209 ( A l a s k a  1 9 7 5 ) ,  
555 P . 2d 42 ( A l a s k a  1 9 7 6 ) ;  C a t e r p i l l a r  
T r a c t o r  Co.  v .  B e c k ,  593 P . 2d 871 ( A l a s k a
1 9 7 9 )  .

C . L i a b i l i t y  Based on S u p p l i e r ' s  N e g l i g e n c e . .

1.  D u t y  -  comin e.r .c . i aL~suppli ers  owe a d u t y  o f  c a r e  
t o  any.one i n j u r e d  by th e  p r o d u c t .  Larman v .  K o d i a k  
E l e c t r  i c ~ A ' s s  — 5 1 4“ *"P .~2d ' " 1 2  7 5 ( A l a s k a  1 9 7 3  ) ;  
R e s t a t e m e n t  Second Of T o r t s  § 3 95.  ( " r e a s o n a b l y  
p r u d e n t  s u p p l i e r " ) .

2 .  B r e a c h  -  t h e  d e f e c t i v e  p r o d u c t  m u s t  be caused 
by d e f e n d a n t ' s  n e g l i g e n c e .

a )  I n  m a n u f a c t u r i n g  d e f e c t  c a s e s ,  t h e
p l a i n t i f f  may use d i r e c t '  e v i d e n c e , c i r c u m ­
s t a n t i a l  e v i d e n c e  or r e s  i p s a  l o q u i t u r .

b )  I n  d e s i gn d e f e c t  c a s e s , t h e  p l a i n t i f f  m ust  
show t h a t  t h e  d e s i g n e r :

i )  Knew o r  s h o u l d  h a v e  known t h a t  t h e  
p r o d u c t  was l i k e  1  y _ t o  be c a n g e r . o u s _ . w i t h -  
o u r p r o p e r  warnTng o~r ^ i n s t r u c t i o n s

-19-



- - )  Had wu t s a S u i i  lo u e i i e v e  c h a t  cne 
u s e r  would r e c o g n i z e  t h e  d a n g e r .

i i i )  A c t u a l l y  f a i l e d  t o  g i v e  a w a r n i n g  
w h i c h  a d e q u a t e l y  c o n v e y e d  t h e  r e q u i r e d  
i n f o r m a t i o n  t o  t h e  u s e r .

R e s t a t e m e n t  ( S e c o n d )  Of T o r t s  § 388

3.  . C a u s a t i o n  -  t h e  s u p p l i e r ' s  f a i l u r e  t o  e x e r c i s e  
r e a s o n a b l e  c a r e  must h a v e  p r o x i m a t e l y c a u s ed  th e  
i n j u r y .  L a rm a n .  * "  ~

4 .  Damages -  r e c a l l  t h a t  m e r e  e c o n o m ic  l o s s  i s  n o t  
r e c o v e r a b l e .  New Moon.

5. D e f e n s e s .

a)  _Compar a t i v p  n e g l i g e n c e .  The m a n u f a c t u r e r  
m u s t  show t h a t  t h e  p l a i n t i f f  f a i l e d  t o  
e x e r c i s e  t h e  care o f  a r e a s o n a b l y  p r u d e n t  
p e r s o n ,  w h i c h  f a i l u r e  c o n t r i b u t e d  t o  t h e  
a c c i d e n t ?  damages a r e  r e d u c e d ’ i n  p r o p o r t i o n  to  
t h e  d e g r e e  o f  f a u l t  a t t r i b u t e d  t o  t h e  
p l a i n t i f f .  K a a t z  v .  S t a t e ,  540 P . 2d 1 0 3 7  
( A l a s k a  1 9 7 5 ) .

L i a b i l i t y  Based on S u p p l i e r ' s  R e p r e s e n t a t i o n .

1.  E x p r e s s  W a r r a n t i e s  of a * r ^!-^5=4fc=r^ireu-rar 
. E l e m e n t s :

a)  S e l l e r  e x p r e s s l y  t e l l s  or  p r o m i s e s  th e  
b u y e r  t h a t  t h e  p r o d u c t  i s  s a f e  an d f i t  f o r  a 
p a r t i c u l a r  p u r p o_se.

i )  N o t e  t h a t  d e f e n d a n t  m u st be a s e l l e r .  
One who r e p a i r s  i s  n o t  v u l n e r a b l e  t o  
w a r r a n t y  c l a i m .  Swenson v .  T r u c k w e l d ,  
C04 P . 2d 1113 ( A l a s k a  1 9 8 0 ) .

b) T h e  p r o d u c t  i s  n o t  i n  f a c t  f i t  f o r  such 
p u r p o s e s .

c)  The f a c t  t h a t  t h e  p r o d u c t  i s  n o t  f i t  f o r  
I such p u r p o s e s  causes t h e  a c c i d e n t .
i
■ A S  45 .  Q5..094 ( A l a s k a ' s  a d o p t i o n  o f  U n i f o r m

C o m m e r c ia l "  Code § 2 - 3 1 3  ) ; Morrow v .  New Moon 
Home 3 , 548 P . 2d 279 ( A l a s k a  1976 ) .

1
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7. D e f e n s e s  -  R e c a l l  t h a t  t h e  s t a t u t e  o f  l i m i ­
t a t i o n s  f o r  b r e a c h  o f  w a r r a n t y  i s  f o u r  y e a r s  and 
t h a t  th e  b r e a c h  o c c u r s  when d e l i v e r y  i s  made. 
H o w e v e r , i f  w a r r a n t y  e x p l i c i t l y  e x t e n d s  t o  f u t u r e  
p e r f o r m a n c e ,  c a u s e  o f  a c t i o n  a c c r u e s  when b r e a c h  i s  
o r  s h o u l d  h a v e  been d i s c o v e r e d .  AS 4 5 . 0 5 . 2 4 2 .  See 
C I V I L  PROCEDURE OUTLINE, S t a t u t e  o f  L i m i t a t i o n s .

E .  ^L i a b i l i t y  Based on I m p l i e d  W a r r a n t y .

u ju  r v e M . ^ /
1 .  I m p l i e d  W a r r a n t y  o f  F i t n e s s . f o r  a . . P a r t i c u l a r  

,  - W  P u r p o s e .  E l e m e n t s :

A *-r  „
1 i a)  T he m a n u f a c t u r e r ,  a t  t h e  t i m e  o f  t h e  s a l e ,

had r e a s o n  t o  know o f  a p a r t i c u l a r  p u r p o s e  f o r  
w h i c h  t h o  p r o d u c t  was r e q u i r e d .

b)  The m a n u f a c t u r e r , a t  t h e  t i m e  o f  t h e  s a l e ,  
h_ad__reason t o _ k n o w _ t h a . t _ . t h e _  b u y e r _ w a s _  r e l y i n g  
o n  t h e  r e t a i l e r ' s  s k i l l s  o r  j u d g m e n t  i n
f u r n i s h i n g  s u i t a b l e  g o o d s .

c )  The p r o d uc t  wa s____ n o t _ _ i n _f a c t _ f . i t  f.or t h e _
p u r p o s e  f o r  w h ic h  i t  ;

d )  The u n f i t n e s s  o f  t h e  p r o d u c t  f o r  a p a r t i ­
c u l a r  p u r p o s e  caused t h e  a c c i d e n t .

x AS 4 5 . 0 5 . 0 9 8  ( A l a s k a ' s  a d o p t i o n  o f  U n i f o r m
C o m m e r c i a l  Code § 2 - 3 1 4 )  P r i n c e  v .  L e V a n ,  486 
P . 2d 9 5 f ( A l a s k a  1 9 7 1 ) ;  M o r r o w  v .  New Moon 
Homes, 548 P . 2d 279 ( A l a s k a  1 9 7 6 ) .

Sf 2 . I m p l i e d  W a r r a n t y  o f  M e r c h a n t a b i l i t y .  E l e m e n t s :

\~j ^  p r 0 (3UCt ( may  be f o o d  o r  a l c o h o l )  was

s o l d  i n  t h e  r e g u l a r  c o u r s e  o f  d e f e n d a n t ' s
b u s i n e s s ,  and d e f e n d a n t  s o l d  t h e  p a r t i c u l a r  
p r o d u c t  i n  q u e s t i o n .

b) T h e  p.r o d u c t  was n o t  f i t  f o r  t h e  . o r d i n a r y ,
p u r p o s e s  f o r  wh ic h  i t  was u s e d ,  o r  d i d  n o t  
c o n f o r m  t o  th e  p r o m i s e s  o r  a f f i r m a t i o n s  o f  
f a c t  made on t h e  c o n t a i n e r  o r  l a b e l .

c)  Th e  p r o d u c t ' s  f a i l u r e  t o  b e . _ i . i t  f o r  i t s .
i n t e n d e d  p u r p o s  e s c a  u s e d  t h e  i n j u r y .
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3 .

AS 4 5 . 0 5 . 0 9 6  U . C . C .  § 2 - 3 1 5 ;  Morrow v .  New 
Moon Homes, 548 P . 2d 279 ( A l a s k a  1 9 7 6 ) .

W a r r a n t y  D e f e n s e s . o n  P e r s o n a l t v .

a )  The p l a i n t i f f  
n o t i c e  o f

d i d  n o t  g i v e  t h e
t n e

s e l l e r  
a_  "br.ea.cn— e f  w a r r a n t y  wi'EhTn

r e a s o n a b l e  t i m e  a f t e r  t h e  p l a i n t i f f  d i s c o v e r e d  
o r  s h o u l d  have d i s c o v e r e d  t h e  b r e a c h .  AS 
4 5 . 0 5 . 1 7 4 ( c ) ( 1 ) .  ( U . C . C .  § 2 - 6 0 7 ) .

b ) T h e  p a r t i e s  mod i - f - t e d — or. l i m i t e d ____t h e
b u y e r  1 s_. r e m e d i e s f o r  namaops-. AS 4 5 .0 5 . 2 3 0 " ,
U . C . C .  § 2 - 7 1 9 )  and such m o d i f i c a t i o n s  or
l i m i t a t i o n s  a r e  n o t  u n c o n s c i o n a b l e .  . AS 
45 .  0 5 . 0 7 2  ( U . C 7 C T  § " 2 ^ T 0 T n

c) The wajd.antA.ejs_wer£ e x g j .u d e d _ o r _ m o d  i f _ i e a ,
and such e x c l u s i o n s  o r  m o d i f i c a t i o n s  were n o t  
u n r e a s o n a b l e  n o r  u n c o n s c i o n a b l e .

i )  To be e f f e c t i v e ,  m o d i f i c a t i o n s  and
e x c l u s i o n s  o f  t h e  w a r r a n t y  o f  m e r c h a n t a ­
b i l i t y  m u st m e n t i o n  m e r c h a n t a b i l i t y  and 
i f  t h e y  a r e  i n  w r i t i n g ,  m u s t  be 
c o n s p i c u o u s .

i i )  To be e f f e c t i v e ,  m o d i f i c a t i o n s  and
e x c l u s i o n s  o f  t h e  w a r r a n t y  o f  f i t n e s s  
must be b o t h  i n  w r i t i n g  and c o n s p i c u o u s .

AS 4 5 . 0 5 . 1 0 0 ( b ) ;  ( U . C . C .  S 2 - 3 1 6 )  Morrow 
v .  New Moon Homes, 548 P . 2d 279 ( A l a s k a
1976 ) .

d ) St a t u t e _ o ". _ L i m l t . a i L o x i s .
4 5 . 0 5 . 2 4 2 .  See I V  D ( 2 ) .

4 y e a r s . AS

V. IM MUNITIES AND SPECIAL STATUS PARTIES

T«?r+  A .  .T.he . S t a t e  . T o r t „ . C l a i m s ,  A c t : .
D e f e n d a n t .

T h e  S t a t e  as

1. Under t h e  S t a t e  T o r t  C l a i m s  A c t ,  AS 0 9 . 5 0 . 2 5 0 ,  
t h e  S t a t e  i s  immune f r o m  s u i t  i n  c e r t a i n  c i r c u m ­
s t a n c e s .  S ec.  1 i m m u n iz es t h e  S t a t e  f r o m  s u i t s  
b a s e d  o n  t h e  a c t  o r  o m i s s i o n  o'f ^ ^ I e m p T ^ ¥ i  
e x e r c i s i n g d ue c a r e  Th t h e  e x e c u t i o n  o f  a s t a t u t e  
o r r e g u l a t i o n  and_ "upon t h e_ -  -  _ „  _ _______ _______ _______ "b~ased _______
e x e r c i s e  o r p e r f ormance ( o r  f a i l u r e  o f  e x e r c i s e  or

f r o m  s u f t s "
" ( o r
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p e r f o r m a n c e )  o f  a d i s c r e t i o n a r y . f u n c t i o n , on t h e  
p a r t  o f  a s t a t e  a g e n c y  o r  e m p l o y e e .

S e c t i o n  2 im m u n i z e s  t h e  s t a t e  f r o m  s u i t  f o r  damages 
c a u s e d  by t h e  i m p Q s l t i o n - o f  - q u a r a n t i n e .

S e c t i o n  3 i m m u n i z e s  t h e  s t a t e  a g a i n s t  a c t i o n s  
a r i s i n g  o u t  o f  a s s a u l t ,  b a t t e r y ,  f a l s e  i m p r i s o n m e n t  
o r  a r r e s t ,  m a l i c i o u s  p r o s e c u t i o n ,  ab us e  o f  p r o c e s s ,  
l i b e l ,  s l a n d e r ,  m i s r e p r e s e n t a t i o n ,  d e c e i t  o r  i n t e r ­
f e r e n c e  w i t h  c o n t r a c t  r i g h t s .  See INTENTIONAL 
TORTS S e c t i o n  I .  2 ( c ) .

2. The m o st i m p o r t a n t  o f  t h e s e  i m m u n i t i e s  i s  t h e  
DISCRETIONARY FUNCTION SOVEREIGN IMMUN ITY. The 
s t a t e  i s  p r o t e c t e d  f r o m  s u i t  on i t s _ d i s c r e t i o n a r y , 
p o l i cy m a k i n g ~ f u n c t i o n s _  ( s u c h  as t h e  d e c i s i o n  o f '  
wh ere  t o  b u l l ' d  r o a d s  o r  o v e r p a s s e s )  ( J e n n i n g s  v .  
S t a t e , 566 P. 2d 1304 ( A l a s k a  1977 ) ) ,  b u t  r e m a i n s
v u I n e r a b l e  t o  s u i t  f o r  i .t s „  o p e r a t i o n a l . . . f u n c t i o n s
( s u c h  as t h e  a c t u a l  r e m o v i n g  o f  snow f r o m  t h e  
r o a d s )  ( S t a t e  v .  A b b o t t ,  4 9 8  P . 2d 7 1 2  ( A l a s k a  
1 9 7 2 ) ) .

3. I n  C a r l s o n  v .  S t a t e , 598 P . 2d 969 ( A l a s k a  1 9 7 9 )  
t h e  S t a t e  was f o u n d ,  l i a b l e  f o r  p e r s o n a l  i n j u r i e s  
i n f l i c t e d . b y - a - b e a r , when t h e  b e a r _ w a s  . a t t r a c t e d  t o  
t h e  s i t e _ o f  t h e  a t t a c k  b y _ g a r b a g e . _ t h a t _ _ h a d  accum u­
l a t e d  on St a t e - o w n e d  p r o p e r . ty .^

The a t t a c k  o c c u r r e d  a f t e r  t h e  S t a t e  had c e a s e d  i t s  
l i t t e r  r e m o v a l  f o r  t h e  v a c a t i o n  s e a s o n .  The lo w e r  
c o u r t  f o u n d  t h a t  a p p e l l e e ' s  d e c i s i o n  r e g a r d i n g  
m a i n t e n a n c e  o f  t h e  h i g h w a y  was a d i s c r e t i o n a r y  
f u n c t i o r  f o r  w h i c h  t h e  S t a t e  was immune f r o m  s u i t  
u n d e r  AS 0 9 . 5 0 . 2 5 0 ( 1 ) .  T h e  Supreme C o u r t  fo u n d  
t h a t  t h e  S t a t e ' s  d e c i s i o n  on t h e  b r o a d  q u e s t i o n  o f  
w h e t h e r  t o  m a i n t a i n  h i g h w a y  t u r n o u t s  i n  t h e  w i n t e r  
was i n d e e d  a po l i c y  d e t e r m i n a t i o n  t h a t  c o u l d  n o t  
g i v e  r i s e  t o  t o r t  l i a b i l i t y .  B u t ,  t h e  d e c i s i o n  
made p u r s u a n t  t o  t h a t  p o l i c y ,  on how t o  i m p l e m e n t  
i t ,  o r  when t o  c e a s e  m a i n t e n a n c e  a r e  o p e r a t i o n a l  
d e c i s i o n s .  As t o  t h o s e ,  t h e  S t a t e  i s  u n d e r  a d u t y  
t o  a c t  w i t h  r e a s o n a b l e  c a r e ,  and i s  t h u s  n o t  immune 
u n d e r  t h e  S t a t e  T o r t  C l a i m s  A c t .

4. Summary; I f  s t a t e ' s  a c t i o n  i s  d i s c r e t i o n a r y ,  
p l a n n i n g  o r  p o l i c y - m a k i n g ,  s t a t e  i s  immune f r o m  
s u i t  u n d e r  S ec.  1 o f  S t a t e  T o r t  C l a i m s  A c t ,  AS
0 9 . ^ 0 . 2 5 0 .  I f  s t a t e ' s  a c t i o n  i s  o o e r a . t i o n a l  o r
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m i n i s t e r i a l , s t a t e  i s  v u l n e r a b l e .  Adams v .  S t a t e ,  
555 P . 2d 235 ( a l a s k a  1 9 7 6 ) ;  S t a t e  v .  I ' A n s o n ,  529 
P . 2d 186 ( A l a s k a  1 9 7 4 ) .

S u i t s . _ A g a i n s t - M u n i c i p a l i t y - ^  AS 0 9. 6 5 . 0 7 0  p r o h i b i t s  
t o l i o w i n a  c l a i m s  a o a i n s t  t n e  m u n i c i p a l i t y :

1. Th ose  based on f a i l u r e  t o  i n s p e c t  o r o p e t . t y  f o r  
v i o l a t i o n  o f  la w  o r  s a f e t y  h a z a r d., t o  d i s c o v e T  a 
v i o l a t i o n  o f  la w  o r  h e a l t h  h a z a r d  i f  i n s p e c t i o n  i s  
made, or  t o  a b a t e  a v i o l a t i o n  o f  la w  o r  h e a l t h  
h a z a r d  once i t  i s  d i s c o v e r e d ,  o r

2.  T hose based on a d i s c r e t i o n a r y  f u n c t i o n , or

a)  U r e t h a n e  S p e c i a l t i e s  v .  V a l d e z , 620 P . 2d 
683 ( A l a s k a  198& ) .  L e s s e r  g o v e r n m e n t  o f f i c i a l
i n  i s s u i n g  a p u b l i c  w a r n i n g  e x e r c i s e s _ _ a  d i s -
c r e t i o n a r y ~ f u h c t i o n , ( b u t . Ci t y  i s  n o t  _immune 
w i t h  r e gard t o  t h e  wa_rnjyTgl.s_c_qn.tent_ I n j u r e d  
p a r t y  m ust  s h o w ^ m a l i c e  ( i . e . , kn o w le d g e  t h a t  
t h e  s t a t e m e n t  i s  f a l s e  o r  i s  made w i t h  r e c k ­
l e s s  d i s r e g a r d  o f  t h e  t r u t h ) ,  o r

3 .  T h o s e  b a s e d  u p o n  a l i c e n s i ng o r  z o n i n g  
p r o c e e d i n g  or

4.  T h o s e  based on t h e  g r a t u i t o u s  e x t e n s i o n  o f  c i t y

5. Those  based on a g r e e m e n t  w i t h  t h e  s t a t e  t o  meet 
emerg ency p u b l i c  s a f e t y  r e q u i r e m e n t s .

I n  a d d i t i o n ,  a c i t y  ca n n o t  f u r t h e r  r e s t r i c t  t h e ,  
p.e.riod o f  t i m e  i n  w h i c h  t o ~ b ' r i h g  an a c t i o n  t h r o u g h  
o r d i n a n c e " !  J o h n s o n  v .  P a i r  b a n k s , 583 P.  2d 181
( A l a s k a  1 9 7 8 ) .  *

F a m i l y  I m m u n i t y  ( S p o u s e ,  M i n o r s ,  F a m i l y )

1 . I n t e j s p o u s a l  t o r t  immuni t y  i s  n o t  r e c o g n i z e d .
Cramer"" j .  C r a m e r , 379 P. 2d 95 ( A l a s k a  196'3 f .

2. P a r e n t  o r g u a r d i a n  who s i g n s -  f o r  m i n o r  i s
1  i a b l e .  _for__ damages—r a s u  1 - t i n  g_ -£r o m_m i  no r J_ s . .n e g 1  i  g e n t  
d _ r i v i n g , .  u n l e s s  m i n o r  can p r o v e  f i n a n c i a l  r e s p o n s i ­

b i l i t y  ( e . g .  i n s u r a n c e ) .  AS 2 8 . 1 5 .  071.
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3. M i n o r  has t h e  r i g h t  t o  b r i n g  c l a i m  f o r  r e l i e f
a g a i n s t  o a r e n t s  f o r  n e g l i g e n t  i n f l i c t i o n  o f  harm .
He b e i  v . ' H e b e i , 435 P . 2d 3 ( A l a s k a  1 9 6 7 ) .

4.  A c h i l d —e m p l o y e d —i n —v i o l a t i o n .  o f  c h i l d  _labor._
laws may_waiv.e_Jv'orj^ex.i.s C o m p e n s a t i o n —b e n e f i t s  and -
p r o c e e d  a g a i n s t  t h e  e m p l o y e r  i n  t o r t .  R e c e i p t  o f
W o r k e r ' s  Compe nsaT:rstt- fce"ie~fi'ts. i s  not*  d e t e r m i n a t i v e  
o f  w h e t h e r  a c h i l d  has e x e r c i s e d  a c o n s c i o u s  i n t e n t  
t o  c h o o s e  c o m p e n s a t i o n  b e n e f i t s  a s  o p p o s e d  t o  
b r i n g i n g  a c l a i m  i n  t o r t .  W h i  t n e v - F  i d a l g o  
S e a f o o d s . -  I n c .  v .  B e u k e r s  , 554 P . 2d 2 5 0  ( A l a s k a
1 1 .- 7 6 ) .

i '  D • D e a t h  and S u r v i v a l .

^r\j\\ruA  1 . W r o n g f u l  D e a t h  AS 09.  55.  580.  A c t i o n  m u s t  be
c o m m enced w i t h i n  t wo y e a r s  aJLter t h e  d e a t h .
H a a k a n s o n ,  P i r s o r i a T ~ ~ R e p r e s e n t a t i v e  o f  t h e  E s t a t e s
o f  S i m e o n  a n d A n n i e  S q u a c t s o f f  v . W a k e f i e l d
S e a f o o d s , I n c . , 600 P. 2d 1087 ( A l a s k a  1 9 7 9 ) .  Even 
t h o u g h  t h e  s t a t u t e  r e q u i r e s  t h a t  t h e  ' p e r s o n a l  
r e p r e s e n t a t i v e '  o r i n g  t h e  w r o n g f u l  d e a t h  a c t i o n  
w i t h i n  two y e a r s ,  t h e  d i s a b i l i t y —o f  m i n o r i t y w i l l —
t o ]  1  t h e  r u n n i n g  o f  t h e _ s t a t u t e — o f H T l  i m i t a t i o n ._
T h i s  c a s e  wais b r o u g h t  on b e h a l f  o f  two s u r v i v i n g  
c h i l d r e n  more t h a n  two y e a r s  a f t e r  t h e  d e a t h  o f  
t h e i r  p a r e n t s .

2. S u r v i v a l  S t a t u t e AS 0 9 . 5 5 .  5 7 0 .  A t  common l a w ,
p e r s o n a l  t o r t  a c t i o n s  were e x t i n g u i s h e d  by t h e  
d e a t h  o f  t h e  p l a i n t i f f .  H o w e v e r ,  u n d e r  t h i s  
s t a t u t e ,  a l l _ c a u s e s  o f  a c t i o n ,  e x c e p t  d e f a m a t i o n  
s u r v i v e  b o t h " t h e~deatR~~o f ~ t he~~pT a i n  t  £f f _ . v i c t i m . . . a n d  
t h e  d e f e n d a n t - t o r t f e a s o r  and may be m a i n t a i n e d  by 
t h e  p l a i n t i f f ' s  p e r s o n a l  r e p r e s e n t a t i v e  a g a i n s t  th e  
d e f e n d a n t ' s  p e r s o n a l  r e p r e s e n t a t i v e .

3. D e a t h  o f  _a M i n o r  AS 0 9 . 1 5 . 0 1 0 .  B e s i d e s  t h e
w r o n g f u l - d e a t h  a c t  an d - ‘t h e  s u r v i v a l  a c t  t '  r j  i s  a 
s p e c i a l  p r o v i s i o n  t h a t  p a r e n t s  o r  g u a r d i a r .  may sue 
f o r  t h e  i n j u r i e s  t o  o r  d e a t h  o f  a c h i l d .

,‘j t r ^ i  • E * .Wo r k e r ' s  C o m p e n s a t i o n  AS 23.  30.

‘ 1.  The statat.o.r.y r^medies__ u n d e r _ A S _ 2 3 . 3 0 .  a r e  t h e
e x c l u s i v e  ...remedy o f  t h e  i n j u r e d  e m p lo y e e  a g a i n s t  
e m p l o y e r  f o r  i n j u r i e s  r e c e i v e d  i n  t h e  c o u r s e  o f  

- e m p l o y m e n t .
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?  --T1V, ^“  • . . .  W s c r i y  d o c t r i n e  p r o v i d e s  c h a t  an
e m p l o y e r  a p p a r e n t l y  p r o t e c t e d  b y  t h e  e x c l u s i v e  
l i a b i l i t y  o f  w o r k e r ' s  c o m p e n s a t i o n  i n s u r a n c e  may 
become l i a b l e  t o  t h e  e m p lo y e e  i n  t o r t  i f ,  i n  
r e s p e c t  t o  t h a t  t o r t ,  he o c c u p i e s  a p o s i t i o n  w h ic h  
p l a c e s  u p o n  h i m  o b l i g a t i o n s  i n d e p e n d e n t  and 
d i s t i n c t  f r o m  h i s  r o l e  as an e m p l o y e r .  I n ,  S t a t e  
v .  P u r d v , (601 P . 2d 258 ( A l a s k a  1 9 7 9 ) ,  t h e  Supreme 
C o u r t  r e j e c t e d  t h e  d u a l  c a p a c i t y  d o c t r i n e  and 
u p h e l d  i t s  p r i o r  d e c i s i o n s  t h a t  t h e  r e c o v e r.y__under 
wo r k e r 1 s co m p e n s a t i o n —Ls^ e x - d u s i v e , i . e . ,  i t  i s  i n  
p l a c e  o f  a l l  o t h e r  l i a b i l i t y  t o  w h i c h  t h e  e m p lo y e r  
m i g h t  be s u b j e c t e d  b e c a u s e  o f  t h e  i n j u r y  t o  th e  
e m p l o y e e .

V I .  / CONTRIBUTION.

A. T h e . U n i f o r m  C o n t r i b u t i o n - A m o n g . J o i n t . T o r t f e a s o r s  A c t
J±S 0 9 . 1 6 . 0 1 n -  n s n _  A l a s k a  a d o p t e d  t h e  195 5 v e r s i o n  o f

t h e  U n i f o r m  A c t  i n  1970.

1.  The s t a t u t e —a b X - Q g a t e s - t h p —common—Law r u l e _ o f  no 
c o n t c i h n t i o n  ( t h a t  i s ,  no s n a r i n g ' o f  damages among 
d e f e n d a n t s )  a n d__p r.o v id e s — £ a r _ a —. r i g h t . o f  c o n t r i b u ­
t i o n  _amgnq—a e f e n d a n t s  who a r e  j o i n t l y  an d ~ s e v e r a i l v  
l i a b l e , eyen_.tho.ugh.ju d g m e a t_ ja a s _ n Q .t_ b .e e n _ r e c o _ y e r e d  
a a a i n s t  al l - o f  t h e m . AS 0 9 . 1 6 . 0 1 0 ( a ) .

2. The Un i f o r m Act—p r o v - id e s  t h a t  a t o r t f e a s o r  is.

a)  e x a m p l e :  I f  t h e ^ e  a r e  t h r e e  d e f e n d a n t s ,
each i s  l i a b l e  f o r  33 1 /3 %  o f  t h e  t o t a l
l i a b i l i t y  e ven t h o u g h  one o f  t h e  d e f e n d a n t s  
was 90% a t  fa u l< * .

b) C a l i f o r n i a  has i n t e r p r e t e d  i t s  own v e r s i o n  
o f  t h e  U n i f o r m  A c t  t o  p e r m i t  c o m p a r a t i v e  
c o n t r i b u t i o n ,  t h a t  i s ,  c o n t r i b u t i o n  among th e  
d e f e n d a n t s  i n  p r o p o r t i o n  t o  f a u l t .  A m e r ic a n  
M o t o r c y c l e  v .  S u p e r i o r  C o u r t , 578 P T2d 899 
( C a l i f .  1 9 7 8 ) .

3. I n  A r t i e  S t r u c t u r e s  v .  Wedmore, 605 P. 2d 426 
( A l a s k a  1 9 7 9 ) ,  an e m p l o y e e ,  i n j u r e d  i n  cne c o u r s e  
o f  h i s  e m p l o y m e n t ,  s u e d  v a r i o u s  t h i r d  p a r t y  
d e f e n d a n t s  t h a t  had made s a f e t y  i n s p e c t i o n s  and 
p r o v i d e d  t h e  s c a f f o l d i n g  f r o m  w h i c h  he f e l l .  Some 
d e f e n d a n t s  u rg e d  t h e  a b o l i t i o n  o f  t h e  r u l e  o f  j o i n t

c o m p e l l e d  t p _ j n a ke c o n t r i b u t i o n o nl y ,  up t o  h i s  p ro
. r a t a  . s h a r e  o f  t h e  e n t i r e  l i a b i l i t y .
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and s e v e r a l  l i a b i l i t y  i n  A l a s k a .  The q u e s t i o n  was 
w h e t h e r  t b s  l i a b i l i t y  o f  m u l t i p l e  t h i r d  p a r t y  
d e f e n d a n t s  s h o u l d  be a p p o r t i o n e d  on t h e  b a s i s  o f  
f a u l t  o r  s e v e r a l  l i a b i l i t y .  P e t i t i o n e r s  a r g u e d  f o r  
c o m p a r a t i v e  f a u l t  u n d e r  K a a t z . A f t e r  d i s c u s s i n g  
t h e  l e g i s l a t i v e  h i s t o r y  a n d  c o m m i s s i o n e r ' s  
c om m ents ,  t h e  c o u r t  c o n c l u d e d  t h a t  t h e  l e g i s l a t u r e  
i n t e n d e d  t h a t :

a ) l i a b i l i t y  be j o i n t  and s e v e r a  1 ^

, ^ U l *  C a J U -  ; b)  c0 n t r i l 3.ut i .0 n .  b e pr_o . r a t a - a n d . / io.t_compar_a-
I i i  rtQrn t i v e . , ~  t h u s  b r e a k i n g  w i t h  C a l i f o r n i a ' s  h o l d i n g

rW-1 —7 7  j  £n A m e r i c a n  M o t o r c y c l e ;

c )  W o r k e r ' s  C o m p e n s a t i o n  be t h e  e x c l u s i v e  
e m p lo y e e  remedy a g a i n s t  t h e  e m p l o y e r ;

d )  t h e  e m p l o y e r  n o t  be r e q u i r e d  t o  c o n t r i ­
b u t e .  N e i t h e r  w o u ld  t h e  w o r k e r ' s  award be
o f f s e t  by a n y  c o m p a r a t i v e  n e g l i g e n c e  o f  th e
e m p l o y e r .

The c o u r t  has r e a f f i r m e d  A r c t i c  S t r u c t u r e s  i n  
S t a t e  v .  W ien  A i r , 619 P . 2d 119 ( A l a s k a  1 9 8 0 ) .

X b .  ; I n d e m n i t y

1.  T h e r e  a r e  s i t u a t i o n s  i n  w h i c h  one d e f e n d a n t  
such as a m a n u f a c t u r e r  o r  who l e s a l e r  may be h e l d  t o
INDEMNIFY " a n o t h e r  d e f e n d a n t ,  s u c h as~~ a r e t a i l e r .
The c o n c e p t  has i t s  o r i g i n  i n  c o n t r a c t " !  B u r g e s s
C o n s t r u c t i o n  Co.  v .  S t a t e , 614 P. 2d 1380 ( A l a s k a
1 9 8 0 )

a)  I t  may a r i s e  w i t h o u t  a g r e e m e n t  and by 
o p e r a t i o n  o f  la w  t o  p r e v e n t  a r e s u l t  w h i c h  i s  
r e g a r d e d  as u n j u s t  o r  u n s a t i s f a c t o r y .  PROSSER 
a t  3? 0 ( 4 t h  e d . )

b) A p p l i c a t i o n :  A l a s k a  has r e f u s e d __t o _ a d o p t
t h e . . a c t i v e / p a s s i v e  d i c h o t o m y  w h i ch c o m p e l s t h e
a c t i v e  J^'to r t f  e a s o r  ~ t o  i n d  eiim i f y  t h e .  ̂ p a s s i v e
t o r t f e a s o r  a s ’-_£n” C a l ' i ' f d r h i a . ' ~  S t a t e  v .  K a a t z , 
572 P. 2d 775 ( A l a s k a  1 9 7 7 ) ' .

+* I * * ' '
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?oucn V 
Juneau. Alaska 99811

A la s k a  S t a t s  ^ L e g is la tu re P^one: 
(9071 J65-3892l€ouse of Jliprcseniaimcs

Labor and Commerce Committee

RE: K B  532 S e c t i o n a l  a n a l y s i s  /

T h e  f o l l o w i n g  is a s e c t i o n a l  a n a l y s i s  o f  t h e  l a t e s t  d r a f t  
o f  H B  532. I h a v e  e x c l u d e d  p o l i c y  s t a t e m e n t s  a n d  
b a c k g r o u n d  i n f o r m a t i o n .

.010 L i m i t  a n d  c a p  o n  n o n e c o n o m i c  d a m a g e s :  A w a r d s  s h a l l  
n o t  e x c e e d  2 5 %  o f  t h e  p r e s e n t  v a l u e  o f  t h e  a m o u n t  a w a r d e e  
f o r  e c o n o m i c  d a m a g e s ,  a n d  in no c a s e s  s h a l l  t h e  a m o u n t  
e x c e e d  5 0 0 , 0 0 0  d o l l a r s .

.011 D e f i n e s  n o n e c o n o m i c  d a m a g e s .

.020 P u n i t i v e  d a m a g e s :  R a i s e s  t h e  b u r d e n  of p r o o f  f r o m
c u r r e n t  " p r e p o n d e r a n c e  of e v i d e n c e "  to " c l e a r " a n d  
c o n v i n c i n g "  - t h e  h i g h e s t  s t a n d a r d  o f  p r o o f  in c i v i l  law. 
50 %  o f  p u n i t i v e s  go to t h e  p l a i n t i f f ,  50% t o  t h e  s t a t e  
g e n e r a l  fund. P r e c l u d e s  t h e  s t a t e  f r o m  j o i n i n g  a s u i t  for  
d a m a g e s .

.025 D a m a g e s  r e s u l t i n g  f r o m  i n t o x i c a t i o n ,  o r  in c o m m i s s i o n  
o f  a f e l o n y :  If a c l a i m a n t  w a s  l e g a l l y  u n d e r  t h e  i n f l u e n c e
of d r u g s  o r  a l c o h o l  at t h e  t i m e  o f  i n j u r y  o r  d e a t h ,  a n d  if 
h e  c o n t r i b u t e d  m o r e  t h a n  50% t o  t h a t  harm, h e  is b a r r e d  
f r o m  a n y  r e c o v e r y .  T h e  s a m e  a p p l i e s  if t h e  c l a i m a n t  w a s  
e n g a g e d  in t h e  c o m m i s s i o n  of a felony, if t h e  f e l o n y  w a s  
c a u s a l l y  r e l a t e d  to t h e  i n j u r y  o r  deat h .  N o t h i n g  in t h i s  
s e c t i o n  is i n t e n d e d  t o  b a r  t h e  c l a i m a n t ' s  r i g h t s  u n d e r  
4 2 U S C s e c . 1333, vile C i v i l  R i g h t s  S t a t u t e .

.030 I t e m i z e d  v e r d i c t s :  R e q u i r e s  a j u r y  o r  c o u r t  t o  d i v i d e
n o n e c o n o m i c  a n d  e c o n o m i c  d a m a g e s  a n d  i t e m i z e  them.

.035 P e r i o d i c  p a y m e n t s :  W h e r e  t h e  f u t u r e  d a m a g e s  in a
p e r s o n a l  i r n n r y  ^ = 0  ovr-eor1 -n t h o u s a n d  d o i l o r o  t h e  c o u r t  
m a y  r e q u i r e  p e r i o d i c  payments; t o  b e  s c h e d u l e d ,  if it is in



t h e  b e s t  i n t e r e s t  o f  t h e  p a rty. T h e  f u n d  a l l o c a t e d  f o r  t h e 
t o t a l  f u t u r e  d a m a g e s  a w a r d  w o u l d  b e  p l a c e d  in e s c r o w  or  
t r u s t .

(b) T h e  r e m a i n i n g  p a y m e n t s  go to t h e  j u d g m e n t  c r e d i t o r ' s  
e s t a t e  u p o n  h i s  deat h .

(c) C o s t s  o f  s t r u c t u r i n g  p e r i o d i c  p a y m e n t s  a r e  i n c l u d e d  in 
t h e  a w a r d  to t h e  claimant*.
(d) A l l o w s  f o r  m o d i f i c a t i o n  if u n a n t i c i p a t e d  m e d i c a l  
e x p e n s e s  a r ise.

(e) I f  t h e  j u d g e m e n t  d e b t o r  d i s p l a y s  a c o n t i n u i n g  p a t t e r n  
of n o n p a y m e n t ,  t h e  c o u r t  m a y  h o l d  h i m  in c o n t e m p t  a n d  o r d e r  
h i m  to p a y  a n y  d a m a g e s  r e s u l t i n g  f r o m  h i s  f a i l u r e  to pay, 
i n c l u d i n g  c o s t s  a n d  a t t o r n e y  fees.
(f) If a j u d g m e n t  d e b t o r  f a i l s  t o  p a y  in a t i m e l y  m a n n e r ,  
t h e  j u d g m e n t  c r e d i t o r  m a y  a s k  t h e  c o u r t  to o r d e r  t h e  r e s t  
of t h e  p e r i o d i c  p a y m e n t s  to b e  m a d e  in a l u m p  sum. T h e  
l u m p  s u m  w o u l d  n o t  b e  r e d u c e d  t o  p r e s e n t  v a l u e ,  a n d  
i n t e r e s t  m a y  b e  a w a r d e d .

.040 V e r i f i c a t i o n  o f  C l a i m s :  E v e r y  p l e a d i n g  e n t e r e d  b y
e i t h e r  t h e  p l a i n t i f f  o r  d e f e n d a n t  s h a l l  b e  v e r i f i e d .  
R e q u i r e s  e l e m e n t  o f  intent.

.045 L i m i t s  l i a b i l i t y  o f  d i r e c t o r s ,  o f f i c e r s  a n d  
s u p e r i n t e n d e n t s  of n o n p r o f i t  c o r p o r a t i o n s ,  p u b l i c  a n d  
p r i v a t e  h o s p i t a l s  a n d  s c h o o l  d i s t r i c t s  to g r o s s  n e g l i g e n c e  
a n d  t o  a c t s  o r  o m i s s i o n s  o u t s i d e  t h e  s c o p e  o f  duty.

.050 E f f e c t  o f  c o n t r i b u t o r y  fault. T h e  p e r c e n t a g e  of 
f a u l t  f o r  w h i c h  t h e  p l a i n t i f f  is t o  blame* is r e d u c e d  f r o m  
t h e  award, b u t  d o e s  n o t  b a r  r e c o v e r y .

.055 C o l l a t e r a l  b e n e f i t s :  A f t e r  t h e  a w a r d  is r e n d e r e d  t h e
d e f e n d a n t  m a y  i n t r o d u c e  e v i d e n c e  o f  n o n s u b r c g a t e d  b e n e f i t s  
r e c e i v e d  b y  t h e  p l a i n t i f f ,  w h i c h  m a y  b e  d e d u c t e d  f r o m  t h e  
a w ard. T h e  p l a i n t i f f  m a y  in r e s p o n s e  i n t r o d u c e  e v i d e n c e  of 
t h e  c o s t  o f  t h e  c o l l a t e r a l  b e n e f i t s  r e c e i v e d  b y  him; t h e s e  
m a y  b e  o f f s e t  f r o m  t h e  a m o u n t  c r e d i t e d  t o  t h e  d e f e n d a n t .  
P l a i n t i f f  m a y  a l s o  a d m i t  c o s t s  o f  a c t u a l  a t t o r n e y  fees  
w h i c h  e x c e e d e d  t h e  a m o u n t  a w a r d e d  b y  t h e  cour t .
T h e  d e f e n d a n t  m a y  n o t  i n t r o d u c e  e v i d e n c e  o f  b e n e f i t s  w h i c h  
a r e  s u b r o g a t e d ,  l i f e  i n s u r a n c e  b e n e f i t s  o r  g r a t u i t o u s  
b e n e f i t s .

.060 A p p o r t i o n m e n t  o f  d a m a g e s :  F a c t f i n d e r  d e t e r m i n e s  t h e
p e r c e n t a g e  o f  f a u l t  t o  e a c h  p a r t y .  F a c t f i n d e r  m a y  t r e a t  
t w o  p a r t i e s  as a s i n g l e  p a r t y  in a m a s t e r - s e r v a n t ,  
p r i n c i p a l - a g e n t  r e l a t i o n s h i p ;  a l s o  a l l o w s  t w o  o r  m o r e  
p e r s o n s  t o  b e  t r e a t e d  as a s i n g l e  p e r s o n  if t h e  c a u s e  a n d  
t h e  s e p a r a t e  a c t s  o f  e a c h  p e r s o n  c a n n o t  b e  d i s t i n g u i s h e d .  
E x a m p l e :  A & B  i n d e p e n d e n t l y  s t a r t  fires. T h e  f i r e s  burn, 
join, a n d  d e s t r o y  p l a i n t i f f ' s  p r o p e r t y .  E a c h  f i r e  i t s e l f  
w o u l d  h a v e  d e s r r o v e d  t h «  n-rnp<=>-rry_ A 4 3  e a c h  1 0 0 %  at  
fault. O n l y  1 0 0 %  m a y  b e  c o l l e c t e d  as d a m a g e s .  T h e



f a c t f i n d e r  m a y  h o l d  e a c h  d e f e n d a n t  j o i n t l y  l i a b l e  f o r  100% 
cf t h e  d a m a g e s .  T h i s  is t h e  c l a s s i c  j o i n t  l i a b i l i t y  
s i t u a t i o n .

(c) C o u r t  s t a t e s  e a c h  p a r t y ' s  s h a r e  o f  f a u l t  a n d  o b l i g a t i o n  
to p a y  t h e  a w a r d .

(d) E a c h  p a r t y  is j o i n t l y  a n d  s e v e r a l l y  l i a b l e  f o r  d a m a g e s ,  
e x c e p t  if a p a r t y  is u n d e r  5 0 %  a t  f a u l t  h e  m a y  b e  h e l d  
r e s p o n s i b l e  f o r  n o  m o r e  t h a n  t w i c e  t h a t  p e r c e n a t a g e  o f  t h e  
award, s h o u l d  t h e r e  b e  i n s o l v e n t  d e f e n d a n t s ,  o r  d e f e n d a n t s  
w h o  c a n n o t  p a y  t h e i r  e n t i r e  s h are.
E x a m p l e  1: A & 3  a r e  sued. A  is h e l d  10% at fault, 3 90%. 3 
h a s  m o n e y  a n d  c a n  p a y  h i s  a m o u n t .  A  p a y s  10% a n d  3 90%  
E x a m p l e  2: same, o n l y  3 c a n n o t  p a y  a l l  o f  h i s  p o r t i o n .  A ' s  
10% is d o u b l e d ,  a n d  A  is r e s p o n s i b l e  f o r  20% of t h e  total. 
E x a m p l e  3: If A  is 51% o r  m o r e  a t  f a u l t  a n d  3 c a n n o t  pay, A  
p a y s  t o t a l  award.

.070 E f f e c t  of r e l e a s e :  W h e n  a p a r t y  is r e l e a s e d  f r o m  t h e
s u i t  f o r  w h a t e v e r  r e ason, t h e  d o l l a r  a m o u n t  of t h a t  r e l e a s e  
is d e d u c t e d  f r o m  t h e  award.

.900 D e f i n e s  f a u l t

0 9 . 1 0 . 0 7 5 :  A c t i o n s  u n d e r  $ 7 5 , 0 0 G  m u s t  b e  a r b i t r a t e d  b e f o r e  
r e s o r t i n g  t o  t h e  c o u r t s .

.065 O f f e r s  of j u d g m e n t :  U p  u n t i l  10 d a y s  b e f o r e  t r i a l  a
p a r t y  m a y  o f f e r  t o  s e ttle. If t h e  o f f e r  is n o t  a c c e p t e d ,  
a n d  if t h e  o f f e r e e  d o e s  n o t  b e t t e r  t h e  o f f e r  in t r i a l ,  t h e  
o f f e r e e  is p e n a l i z e d  b y  e i t h e r  a d d i n g  (if t h e  o f f e r e e  is 
t h e  d e f e n s e )  o r  s u b t r a c t i n g  (if t h e  o f f e r e e  is t h e  
p l a i n t i f f )  5% i n t e r e s t  t o  t h e  a w a r d  p e r  yea r .  T h e  a m o u n t  
is in a d d i t i o n  to t h e  s t a t u t o r y  p e r c e n t a g e .  T h e  i n t e r e s t  
p e n a l t y  d a r e s  b a c k  t o  t h e  o c c u r r e n c e .

.4 3.110 C o n f i r m a t i o n  o f  a w a r d

.160 A l l o w s  60 d a y s  t o  f i l e  a p p e a l  f r o m  a r b i t r a t i o n  f o r  a 
t r i a l  d e  novo.

. 5 5 . 5 4 8  d a m a g e s  a r e  a w a r d e d  u n d e r  p r i n c i p l e s  o f  c o m m o n  law. 

. 6 0 . 0 1 0  A t t o r n e y  fees: E x c e p t  w h e r e  s t a t u t e  a u t h o r i z e s
p a y m e n t  of a t t o r n e y  fees, t h e  S u p r e m e  C o u r t  s h a l l  d e t e r m i n e  
b y  r u l e  o r  o r d e r  w h a t  fees a n d  c o s t s  s h a l l  b e  a w a r d e d  t h e  
p r e v a i l i n g  p a r t y  in a case. B u t — u n l e s s  a u t h o r i z e d  b y  
s t a t u t e  o r  a g r e e m e n t  b e t w e e n  p a r t i a s  a t t o r n e y  fe e s  m a y  n o t  
b e  a w a r d e d  in a c i v i l  case. A b o l i s h e s  C i v i l  R u l e  32, b y  t h e  
S u p r e m e  C o urt, a u t h o r i z i n g  p a y m e n t  o f  a t t o r n e y  f e e s . e

.6 0 . 0 3 5  C o s t s  a n d  A t t o r n e y  fees f o r  a r b i t r a t i o n  a p p e a l :  If  
a p a r t y  a p p e a l s  f r o m  a r b i t r a t i o n  a n d  d o e s  n o t  b e t t e r  h i s  
l o t  b y  10% o v e r  (or under) t h e  a r b i t r a t i o n  a w ard, h e  is to 
p a y  t h e  p r e v a i l i n g  p a r t y 's a c t u a l  c o s - s  ann r s o c .



A  n e w  s e c t i o n  h a s  b e e n  a d d e d  w h i c h  w o u l d  e n a b l e  a 
p e t i t i o n  t h e  c o u r t  f o r  r e v i e w  of t h e  fe e s  t h a t  pa  
its a t t o r n e y  f o r  r e a s o n a b l e n e s s .  E s t a b l i s h e s  c e r  
c r i t e r i a  t h e  c o u r t  n a y  c o n s i d e r  in its r e v i e w .  
R e m a i n i n g  s e c t i o n s  g r a n t  a n d  r e s t a t e  j u r i s d i c t i o n  
c o u r t s  a n d  n o t e  c i v i l  r u l e s  a m e n d e d  b v  t h e  bill.

p a r t y  
t v  p a i  
a i n

of t h e
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 f
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BEAUL IEU  v. ELLIOTT
Clio nn, Ain.it a, <31 r.M CSJ

Alaska (J(j5

Richard BEAULIEU, Appellant, 

v.
James V. ELLIOTT, Appellee,

James V. ELLIOTT, Appellant, 
v.

Richard BEAULIEU, Appcllco. 

Nos. 703, 70G,

Supremo Court of Alaska. 
Dee. 5, 1007.

Action for damages for personal in­
juries sustained in automobile accident. 
The Superior Court, Third Judicial District, 
Hubert A. Gilbert, J., entered judgment f,<r 
plaintiff and defendant appealed. Tito Su­
preme Court, Dimon I, J , held that record 
which disclosed implicit finding that plain­
tiffs wage earning capacity had been im­
paired for remainder of Ids work life of 
2') years and disclosing testimony that plain­
tiff':; inability to work would only continue 
from one to five years did not sot forth 
findings of fact to enable reviewing conrt 
to have clear understanding of basis of 
trial court's decision that plaintiff stutainc 
permanent 50 percent impairment of earn­
ing capacity and ease would be remanded 
for more detailed and explicit findings of 
fact.

Judgment set aside and care remanded 
with directions.

t. Ailnilnlrdratlvo Law and Prorctlnro C-301

l'induigs or judgment of quasi-judicial 
administrative agency in proceedings before 
it are not admissible in subsequent action 
against person not a party to such proceed­
ings.

2. Attorney and Client C-aCG

Admissions of fact by counsel during 
course of trial arc binding on his client if 
made with express purpose of dispensing 
with formal proof of some fact at trial and 
are thus used as substitute for legal evidence 
of the fact.

3. Evidence C=2G4
Even if statement in defendant’s brief 

filed subsequent to close of trial suggesting 
award to be made plaintiff for damages 
from personal injuries and containing com­
putation based on 50 percent disability 
rating for next five years did constitute ad­
mission of fact binding on defendant, it 
admitted only that plaintiffs earning ca­
pacity had been £t) percent impaired for 
period of five years and not for plaintiffs 
remaining work life.

4. Trial 0=333(1)

Trial court must comply meticulously 
with requirements of rule with retpect to 
making of findings of fact in order to give 
reviewing court clear understanding of 
basis of trial court's decision and to enable 
reviewing court properly to appraise ele­
ments which entered into award of damages. 
Rules of Civil Procedure, rule 52(a).

5. Appeal anti Error C= 1177(B)
Trial 0=303(1)
Record which disclosed implicit fin I- 

ing that plaintiff's wage earning capacity 
had liecn impaired fur remainder ut bis 
work life of year; and ditch .ing P.>'i- 
mony that plaintiff's inability to work 
would only continue from one lo five years 
did not fct forth findings of fact to i li­
able reviewing court to have char un­
derstanding of ba.,is of trial court's de- 
ci'iott that plaintiff su tailtcd permanent 
50 percent impairment of earning ca­
pacity and case would be remand 1 for 
more detailed and explicit fin of 
fact. Rules of Civil Procedure, rule 52(a).

G. Appeal anti Error 0=117r>(i)
Whether trial court improperly u-.-d 

Air Force physical evaluation board's find­
ings to award plaintiff ? In,OKS f,-,r impaired 
earning potential caused by depressive reac­
tion could not be determined where trial 
court in awarding total of made
no Me ntion of award for I? 1 0,08S for de­
pressive reaction and trial court would be 
directed to make more detailed and explicit 
findings of fact or remand. Rules of Civil 
Procedure, rule 52(a).
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7. Damages C=>I5
Cit jur.d principle ur.dcrlyi. -s-

1 1 tit nf damn: s in |,<rt rases is . . :-
jnr. 1 j.i in i, i itii il to be rr|...a i. 
in iilv a. pu-iihie in pn i:i it lie w* ' -.:
ucvirpn 1 |i i 1 it i ! i :i i f . 
tort.

Ii. Damages C=22G
D.mtMp s a.'...r.!i 1 fop fu'WfS i • 

tunings sluntlJ it-Ic r,a'nX- J to ; 
value.

0. Damages C=G0
Disability nsirem 1 j y whirl, . . a 

titf litcanic entitle! to upon ruirr 
front Air I nter by ror.s it • i iitjnrio; • a- 
f.iit'e 1 in automobile accident would itui be 
it . I to mitigate damages nr.*! reduce aw o l 
for loss tit future earnings.

It). Damngcs C=I00
Damage award for impairment of earn­

ing capacity should not l c reduced by 
amount representing cstim ted income taxes 
that injured | :r*y wcuM lute to pay on 
future inc. :!-".

It. Damages C='l9
.'inn an! uf iiii iiinc t • v.hicli in-

jund |..i'tv v out'! li.r.e I ‘ to |- v it...! lie 
i ittt >! . - unit i I j.; i. . to trial should 
I« d : I'". .1 it •;! I1 ■ ■ : r pvt 1l SS
of W.-.gl j.

12. Damages C=m0
I Jam yes in form of pas! loss of v iges 

su'-tatncd by serviceman as rc'ttlt of noto- 
mobiie accident con!! i t ’ - dr.uiii-hcd 
or nti'igatvd on recount of |*uyii'Xnts re­
ceived l*y serviceman frtr.i Air l'urec by 
virtue of contractual ;irr;M;j,e::u:ut between 
. rvic*man and govt rmiivnt for pay incut 
during periods of physical it: j.it :’:ty from 
pert* ruling his duty.

13. Damages C=I32(9)
Evidence dial ostcomy* litis lu.d (le­

vel' ped in Imi'c of plaintiff's ; tilde injured 
ill tuitomobile accident and testimony that 
it etas rtai liable medical | mlei’ ility that 
•i-ttmmcliti-. v.ould icm .in wit!* plaintiif 
for net of Ins life siipi ii.d award of 
?/1,2-11 for pain and -tiffi ring tb.it plaintiff

v.-.a. . xpcriellce' for expected 29 years 
’ t  : it” nf his life.

t: inn *.’s c=97
i d ' ?i mining amoimt of award for 

ji.-ii. ."..I ôffering, jm.ir nr judge should 
l c guided by some reasonable 

pre io.d consideration and .should cu­
ss o.ur 'a :.. !,e reasonable or sane estimate.

I ■. Damages C=97
There i' no fixed measure of cniiipcu- 

' .ion in awarding d.,mages for pain and 
suffering,

IG. Damages C=97
Assessing damages for future pain and 

suffering by using per dimt formula w..s 
not manifestly unfair or uoju t.

17. Appeal am! Error C= 1013
Ultimate question for decision on re­

view r.f award for dance: for p.iin am!
suffering is wlietltcr rtim av.ai !. ! is rea­
sonable and not haw it was . rived at.

in. Appeal anil Error C=>101J
Award of damages will not be vl vide 

on claim of excessive ness unless it is so
l.trge as to appear manifestly unjust or ic- 
sull of pa- ion or prejudice or disregard of 
c\ ideitcc or rules of law.

19. Damages C=22G
Amount awarded for future pain and 

suffering will not be reduced to pre-wit 
north.

20. Damages 01*15(1)
Record disclo-ing no testimony by 

plaintiff’; physician that he told phdmiit 
to hear as much weight as possible on in­
jured .-nhlc and ilifeloting lint phy i.i ti 
pre-erib d that plaintiff ire ciuielns to 
tolerance by testing hotv much weight !'•'■' 
would be :d 1 - to pul on hi.; foot would not 
substantiate defendant's claim that plain­
tiff's pain and ‘iiffeu'ng were, atiiiliulable 
to plaintiff's failure to follow orders of his 
doctor in not bearing as much weight as 
pus ili’e on In. niitdo.

21. Appeal anil Error C=l 170(1)
KiCord which failed to disclose why 

trial court tisi * I plaintiff's military pay 
rather than civilian pay scales in ciniq utiie:

BEAUL IEU  v. E L L IO i l '
Cite m. Alnilia, <31 l\2il O-i

Alaska ()(>7

plaintiff's impairment of future earning 
capacity as result of injury to ankle, where 
plaintiff indicated that lie might have re­
tired from military service if he had not 
received medical discharge because ot’ in­
jury, was insufficient to enable reviewing 
cuiiit to determine whether award fur im­
pairment of future earning capacity was in­
adequate and trial court would be directed 
to make further findings on ninaiul.

22. Appeal ant Er.nr C= 1177(1’.)

bindings disclosed by record were not 
sufficient for purpose of determining 
whether evidence established that impair­
ment of plaintiff's earning capacity was 
total or near total rather than 50 percent 
as determined hy ti ial court.

23. Appeal anil Error 0=981(3)
Where liability is admitted but amount 

of d.imag' S is contested, question of which 
category of rule pertaining to computation 
of attorney fees is applicable is matter 
wit bin discretion of trial court. Rules of 
Civil Procedure, rule S2(a)(l).

21. Costs 0173(1)
Where liability for injury lo plaintiff's 

ankle was admitted hut question of damages 
was contested in four-day trial resulting in 
award of $169,93/.25 compensatory dam­
ages, trial court’s assessing attorney's lees 
at rate prescribed hy rule for eases con­
cluded withou'. trial was Hot itliu-a: of dis­
cretion. Rules of Civil Procedure, rule 
82(a)(1).

'.'3. Appeal anti Error C=D3 t(l)
Costs C=>l?.
Taxing of costs rests largely in round 

discretion of trial court and reviewing court 
will not interfere w ith exercise of that -hs- 
civtion except in eases of abuse.

20. Ousts C=t3t
Refusal to include in costs assessed 

against defendant certain expcn-cs incident 
to taking of <b positions which allegedly 
were necessary *o establish liability, whoic 
plaintiff did not point out what depositions 
were involved, how they related to liability, 
when they were taken, or when concession

of liability v.u man-. by defendants, was 
not abuse ot -.crmim.

James J. I), k.r.ey, Jr., and James K. 
Singleton, of Del.nay. Wile:, Moore &  
llnyes, Anchorage, f r appellant in Do. 
765 and appellee in 703.

Robert M. Libbcy, of Kay, Miller, Jacob'. 
&  T.il.bi y, Anchorage, for appellee in No. 
765 and appellant in 766,

Before XESBETT, C. J„ ami D I M O N D  
and R A P  1X0 WITZ, J J.

O P IN IO N
D1MOXD, Justice.

As a result of au automobile accident rr, 
April 13, 1963, James Elliott suffered a 
fracture dislocation of bis right ankle. lie 
brought this action for damages against 
Richard I’.cnttlicit. Liability was concvd.tl 
by Beaulieu, and the is.oie of damages was 
tried by the court without a jury. The trial 
court filed findings ot fact and conchi'imis 
uf law and entered judgment awardtug 
Elliott $169,937.25 compensatory dama;p , 
costs of $S2.I0, and attorney', fees in the 
amount of $13,S70.29. Roth parlit. Iff. c 
appealed. W e  shall consider first Rem:- 
lieu s appeal.

Beaulieu's .lfl'eul

In his brief on appeal, Iicnidicti state: 21 
specifications of error. These resolve 
themselves into six principal issues to be 
reviewed and determined by tliis court.

1. hnl'uinneut o f  n am in g  Capacity.
There is no question but that Elliott 

suffered a permanent injury. Tho. frac­
ture dislocation of his right ankle, after 
several unsuccessful operations, resulted in 
a lack of a true ankle joint per sc. As Dr. 
Scho'teiis 'aid: “There is simply a rag p i 
margin of rather schbuolic hone." lie al u 
stated, "It’s not a joint any more but it's 
just a couple of pieces of bone grating 
against each other." Dr. Wielmiau te-ti- 
fird that the joint was such that Elliott's 
ankle could he used only as a "peg". Jit



;J bLUiiia

addition, osteomyelitis develop-.’ at tf.c. 
nr.I.lc bone ami bo'li Slid ton at: .7
testified tli.it tlie reasonable nv-dt .1 ( 
nbilities wtte ll1.1l »ndi di-case u-" 
tiiitic f. r  llic rom.iiii'!.i- of Flliutt'- '
In its thin! c- Delusion uf law tl.. 

cotnl Mated:

That pla intiff will st,ffi r a i u-.ir. .
I<> 1 in tha ...1, iii.t t-f J 0,lin.-H, .
taking into enn-M ration the fact :*• - 
hi - wage earning cap City h.t 1«.. 
paiffd to the c -tit o f fifty (50%  . ; .  r 
euit plttr tin: f-.irtliir i . t tli.it i.L r.ue <■* 
pay at the time of <11 .*11 trge was t'l'O .’ 1 
t r n; nth ami jl.i the further fact that 
I • lias a rer.i.-.itii: r; v.. life of I.M.ty- 
niliC (JO) year.-.'

II milieu contends that there is r.o Cvibn-.-e 
to f.ipjRiit the cuurt's determination that 
lilliott suffered an impairment of earning 
capacity which would result in a less of 
future wattes.

On this point wo must remand t'-c case 
to the trial fonrl for the t: nhittg of more 
explicit findings of fact. The court's cntt- 
rhtsioti as to loss of future writes contains 
llic it; pieit filth; 7 f- t Thi.a.t'; a. • e r ir:.- 
i: ;; . ij.- city lu 1 l..i:i it"; iirul for lit. re- 
it-.,.in I,r - f hit. v. ii: lit.- of I'd imrs. The 
co-art s r.o imlii-.-t-.i :r, he-.vevcr, of the 
factual : ..sis for tilth mi ultimate find ng, 
it *r 'Mes it m.h.I;. .. ii i.y.ii.i les v.teli a 
fit.dint; with the t Mini.my of two physi­
cians i !-•• ".oho on th: subject of Tiliiott's 

/  capacity to he g: hif-.-.'ly employed. 1'ir.
1 " t. r t<-..tifir.I that ii: hit opinion, while 
lilliott war iili.d lc to v.otl; at the time of 
tin Iri.d ill IltXi, this it:, hihty would at the 
m.i t only e. iitim-.e fr< m  <a o to five years,
i-.ml t h t h e  coifhti-m <,f lilliott*:. an'.le 
would sti-a lily improve ta> that w ithin that 

\ period of time he would he aide to rngage in
(/ a sedentary type of occupation that would

ri"t involve prolonged wathii-;.:, running or

t. Tli« partin' 'it i .rt »f (’ -ad i-bni <.f I av 
• N". ,*; oiiaiiedlv r* ..-1:

' h 'liat p la in t i f f  w ill 'iiif-V r a, fu tu re  n a jp i 
I " i  in tlie a iiiu iin l o f  ft'*:. I |o . |n , n f i o r  
t i t lin g  in i "  ru iis i.lrr.- ii* n i!u« f.n t lltut 
l i i i  i l i u l lnH l i i  i i  . T i •  11 tin-
plia-av niMi J. |

lifting. It was Dr. Foster's opinion 
to.' F'lioU's future raining capacity was
i. ...tied only to (lie extent that tie mu-t 
ii ".- i cb-iiml worl. rather than truck
i. .mi „ v.hidt he had done prior to I Cad. 
t'r. U  I.man testified that the proem is 
•a. condition of J'.lli"it':; nnl.le v.a.

a tlliil I"- Would Itc lindi I ia 
-...' .utilities bi-ix.u.e lie v.-uidd have to 
i.ii Jiid.lc as a peg ar.d w.ut! 1 in- de­

rived of th movements that a ii"iina! 
at,Me oficrs, that it would I ■ p- : ii le for 
him to I e painfully iiuplnyid in a at.!' nlnry 
t;p of oCeupation, hut that he could not 
give an estimate as to when that might he 
ht-eausc lie did nut l.uov.- how rnurli di.i'I 
hone was present in the ,-uihle.

As lo the extent of impaired Cniuing ea- 
paeity, the court roaelied the- couelu-.ioii 
that there was a 50% impairment. Hut tlm 
court dues r.- t say how it aniied at that 
figure. And w. an: unable t" te'll fn :u our 
review of th’ re’Coid.

Cnneeivald), the- court's dv tnmhinliuii "f 
a percentage impairment was influ. nc. I hy 
Klli'.tt’s tea timony that he- had receiu I a 
medical discharge from the L'uitcd State- 
Air Fore : in January of \%C>, and that he 
was receiving from the government a 1 "'' 
di.ability cmr -nsation, -10%  of which war 
attributable to his anl.lr, and tin- run lining 
2u% to other medical problems ti"t i.dated 
to i!,l- accident. Thai this may have influ­
enced the court appears to he a possibility, 
b' C.nr.e tin: court mail'. Finding of Fuel No. 
1') which provi led follows:

That on I iciolit-r 17, Jiff I, plaintiff v.a-; 
discharg'd fr-nn Ihe hospii.il to “ij-jsv. 1 
s i . I l f i i  oil January II, 1%:*, :--
tiff was i.ii'ti a ni'die.d diseliar:,'.- fi'otlt 
the Air J-'orcc, as a!" v mention'd; that 
llic physical evaluation board, found 
plaintiff lo be di .ibled, ns-.i;;:iit»fC a 
•I0'/o disability because of the- injuries

'J'li" italie//.' "! words wuo :i!il"lid"l by (lie 
court mi Kllioti-! uhil'tiii t.i read: '"lliat 
bis w.-et'.- cimiil'i: ei'tiili it.- Iia-i In-ell II"- 
pair.'il lo the' e\li-lil uf fifty (a'c : ) p. r 
Wilt.**

4

lke.<tOSilt.U v. itiJLilU'xi' 
C-ltO aa. AlaaLa, 1711'.ttJ OOo

Aia.u o;.y

its jic '.tibT'a light atihlc, a 10%  disability 

tc. a ive reaction" and a 10%
i.i .biii'.y due to an impairment of vision; 

that . ..tier disability is not related lo 
the a--:;_c.it cf April 17., 1063.-

|1 J If tl.n court based its conclusion as 
to degree of impairment of earning ca­
pacity i.pun certain findings of an Air 
Force f liVji-.il evaluation board, tltir. v.f.itld 
have In :i ti; or. Tin: finding-, < r judgini lit 
of a quati-jnJicial admiui,tr..tivc agency in 
procecdiii . before it arc not admissible in 
a subsequent action against a person not a 
party to such proceedings.--1
The trial court al.o may have fa.-n in- 

fhictictd in its ili tcrminatiun of ti n c m . t- 
cnco of a £t)% impairtiKnt of earnii.g ca­
pacity by what lilliott characterizes as ad- 
r.iis: ions made by llca-nlicu’s trial couu •!. 
In bi.. opening slateiucut at the trial, cuitn- si 
for Deautieu admitted that lilliott had sus-

laiited a "permanent injury”, that this did 
not render him 100% disabled, and tint the 
question for determination was just how 
much "lie will lose in the future because 
of the injury." In bis brief filed subsequent 
to the close of the trial Jleaulicu’s ccun 1 
said this:

In summary, it is suggested by the de­
fense that the Court malic its award to 
the- Plaintiff on the basis of the figtn. s 
tut forth below. These figures l.d.e into 
consideration: The prognosis established 
by tin: medic,I experts; the 61% dis­
ability rating established by the Air 
Force, of which fl)% ii attributable to 
PlaitiiifiV. anl.b- injury; and, the Plain­
tiff-; ability to be gainfully employs I in 
the future as a clcih or transportati u 
:p.'.-i:dist in the transportation inlusliy, 
or as a trnvi! agent.

* * * Iljtis * * » suggested that 
the following award be made:

For past lost wages...............

For future "lost wages", or diminution 
of earning capacity, batted mi 50% disa­
bility rating f-.r ths next five years ...

For past pain and suffering..........

For future pain and offering ......

For pi-rmaui'tit di ability and injury I" 
ankle ..........................

Tol.il .............

? 10,000.00

11,500.00 

5,01 0.0) 

Ii.UH.I 0

.T-i 0-) 

?i'.,rio.t. i

\2,3] It is true that admissii-us of fact 
by romisitl during llic course of tin- trial 
a-,- binding on his client,•' if they are 
tnde with the express purpose of dis­
pensing with the forma! proof of some fact 
at tin- trial, and are thus used as a sub.ti-

2. Ap-irt fruiii lslli»ll*'i Ii" iliiumy just men- 
tioncil, we ilo nut lanivv ulun- lln: trial 
ri'int olit:iitii'il inrnrinalii'ii ri'̂ anling III"
fill'tiIl;:M »if ilit: Air Kon-e |iliy-.ii"il ,\'iti|- 
ntiuii liii.ir.l. Smli filptill.':1; were mil in- 
  I inlu eiiileii'-i: a t  lliu t r ia l.

3. Cady v. I’ra-er, I'Jg r..|,i, gr.-J, -ji-g I'-.M 
•122, 125 (KI5UI,

4. J’l'rruliu,' I’lifp, v. fji-i" rat Anitilie A 
l-'ilin (anp., 207 l‘'.2.| !ll2, tHU :iJ7 tTili

till: for I gal cviib-ucc of lln- fact.5 It does 
not appear ti t this was the purpose of 
couu-'d'.s stat ol in bis brief filed sub •- 
ipp iil lo the ti d. Put even if it did eou- 
su.-tut't an admi<:iou of fact binding oil 
Peauli'.ti, it is ;.n adtai si' ti only tli.il I th­

eir. to".1;) rt. it'iiii.il, JtIT ths-. :i5't,
71 S.t't. U7<. its r.dM. IICIS (Itinl), r. tl. 
fl. ai. il. :: IT I'.s. !»7:t. 71 ti.l'l. 7M. t - I,.
IM. Ills (Iti.'fli. r. Ii. .leii"!, ttls IS. 
851. 75 Set. t'l. !i!i J IM. U7I (1ti5|?.

5. II .1-.: v. Sl.iirl. IS \Va It,"I Ulti.
P.21 ::12. :;i! tl!i.v,»; trmnM" (I I 
It. lii iirt I'*', v. Sim Oil I'"., IP! I .2d 
7o5, VII l.’lli t*ir. I1'5I I, fill. 'I* aii-il,
:: 12 r s. ten. tj s.i't. 507, 1.1.1. 0-7
(It'.VJl.

n
vi*
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ott's earning capacity had been "•'- : X 
paired for a period of five year*, . ' 

for the remaining work life of i '".re of 
7 1 years as found by the trial com!. o ,v 
sc.ptmtly, what IbT.uIioi’s emits-. I h. 
lu\ biitf does not r ai. f .ctorily exp', n’t or 
r l.vl Ii;!i the 1 r.sii tor the trial c u:'s 
('••acin i n of Law No. 3 which dcait v.f.i; 
imp..inn nt of earning capacity.

[■>.5] It is nic'it ir.-j rt.arit that tl .i.il 
court comply ra t;.::t!y with the re­
quirements of Ci .il Huh: 52(a) * with 
ip-. I to Ike making of findings of fart in 
order to give us a clear iinderitsndir.g oi 
the lnr-i; of t!ic trial court's dcci -ioti, sad 
to cib'c u- to properly appraise the clc- 

nt; which •: t( red !• lo tl; ’ court's 5 .far 1 
of damages.7 'I liis was not done in this 
r- c. (lur review oi the rccjrd leaves us 
with the conclusion tint the trial court’s 
findings with respect to damages for fu­
ture impairment of earning capacity are 
not ruffici. ally detailed to afford u; a 
char under iandh.;. of the ha-is for the 
court's award." V  '.her. fore will remand 
th:t c.o; to the trial c-uri f r li e purpose 
of i. -.hi: g d'taih.l and explicit findings as 
to lilli.ill's enr.-ing c. p cilp- r.:: ! the degree 
of impairment in re-j -ct thereto.0

In l.i; Finding of Fact No. |1 the trial 
court r• fern. 1 to the fact that the Air 
!'. r:c physical '.valuation heard had found 
Kfliott to l.e disabled, and that 10%, 
of that disability v.as due to a "depressive 
re.-i.-i: u". In 1-in ling of 1-' .ct No. 21 the 
court ’t..t:! that a p ych.iatric evaluation of 
lilliott had been made, that the psychiatric 
findings were that lilliott had developed a 
depre-.-:ve reacti at attributable to perma­
nent rtippling, deformity of the lower ex-

G. C iv . I ; , "'.’ ( a )  p rov id.-1 in p a r t :
In  a ll a .t io i i ’ i tr ie d  upon tin , I a e l j  
w il lim it a ju r y  o r  w ith an adv iso ry  
ju r v ,  ft-e ,-m irt i.lia ll find lit.* fae ta  ap r- 
eiatty a u l r.tate re p a ra te ly  i l l  e*»u>-t‘ i- 
r i i .i i ’i t>f law  tlie reuti a id  i l i i - c t  lli«  
n i l ry  t lio  a p p r.tp iia ie  judgm en t
I * , .

7. I’atrirl; v. .Sedtti.il, did IV-M Ml'. 171- 
17'i I.Ma.I.a llliili; tlauiilt.ili v. ].»•(!,», 

p. 2d ins, tun (A i. r .u  i m d ; s |.o-

t/omity, semi-isolation, and a protracted 
peril d of surgery and recovery, and (list 

depressive reaction was proximal, ty 
\ .u:.d by the accident of April 115, Ho.*. 
.1 -.ulivit contends that the judge u ! the 
Air Force phy-iral evaluation board's find­
ings to award Liliott $1G,031.00 for that 
pirl of his impaired earning p.teu’id 
caused by a depressive reaction, and tii • 
tliis was error.

[6] W e  are unable to review li.i point 
localise nov.il re iti the court's finding of 
fact or conclusion law nr in ' .m. nt i; 
there any mention of a:i award of ;IG,Pu5,- 
06 tor a deprr-sivc reaction as at; rluucut 
of F.lliott’s impaired earning r p.acity. I, 
may be that the trial conn intend'd ihat of 
the 50%. impairment of taming rapacity 
which i; fottn I to rxiM, 10% was due to a 
tlcpres'iv-c reaction. However, w-c are tin- 
aide to determine if that is the case ir m 
the record as it now exists. This point 
should be clarified on a remand of the c.v- 
for more <b. tailed and explicit findings nf 
fact.

2. Future Jl'ujjc Less— Present F elite.

The trial court did not.reduce tip’ amount 
it found as damages for future imp lirn. vt 
of earning capacity to present value, In­
stead, the court stated that “The interest 
rate reduction and decline in purchasing 
power of the dollar h off-set by pay in­
creases plaintiff could have expected in the 
future from his military service," Ibaulie-.i 
contends that the failure lo reduce the dam­
ages lo pre-cut value was prejudicial error.

[7] The general principle underF.ing
the av.c-Mip ut of dam,age, in tort r:. rs

is that an injined person is eiuiiF’d lo 1 •'

ttaol t’lmntiillir >r. If'-llil’U ('"• V. \V ■ I
CoioI. C.I., !!7U 1* 2.1 GUI. S2T. 521 < VI '
I;a 1912); Merrill v. Merrill. ::u. I'k’d 
r.llt, J3IS (Alx.I.a 1912)i I li. In I n v. 
(icl.-riiianii, 51S P.2d 217. 21!» (At • Id 
I!)'12).

C. P.ulriel; v. Si-dvv ii-li, in.l., 7 Niipta, It"
162,1 :it 175.

9. I’ntriet; v. Scilui, I., li.de 7, supra, II"
P.2d al 17(i.

ESA'JI.lFil/ v. LLLlOii' 
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replaced as nearly as possible in the posi- 
li m lie would have occupied had it not been 
f,,r the defendant's tort.’ 0 In the ca‘c uf 
inip.drmrut of future earning capacity, it is 
re.i •.neJ that a failure ti reduce damages 
t , present value would le to place the in­
jured pir-on in a better po-ilion than he 
vv.-ul I have occupied except for the defend­
ant's tort, because the injured person would 
get all of hi: future wages b n ; in a lvaticc 
ait I would be able to iiuc-t the lump 'urn 
and realize i arnings on • i.-ii iuve.tnent 
during the intervening ] rio'1 1 1 Fur this 
rea- p. .hat money ha; tiw to earn
tn -n -y— it has become th: gvr.eraily acccpt- 
. t rule that damages awarded f.-r fu'.tire 
! of turnings should be reduced to p:- > 
< ’.t v.ortb.'-

fdj In applying the general rtllc, tLc 
? ip-i.-me Court of Washington has stated 
a i-.mvlv for reducing awards of future 
i -r.augs to pri’=et.t value vvbieli involves 
tl'.e to of inlcreM (wliieb) could fairly 
be v peclt i ftom *afc invcitmi-nis which a 
pet’on of ordinary prud'-nee, but without 
parti.-.ilar financial cr-ja-ri. nee or skill, 
e .•;! I r.t-ikc in that locality." 1:1 This for- 
tuuki, although empirical at best, is [rob- 
a'dy as definite as any that has been de- 

■ !. lint we believe that the rule for rc- 
d a '; .7 awards, including the formula ap- 
I'h'-I by the Wathinglon court, ignores 
: : . v.liicli should not l.e ignored. Annual
ii.i!.,::i-,.i at a varying rate is and has been 
v.nil us for many years. '1 here i; no reason 
ta expect that it will not be vvilli us in the 
f This rate of depreciation offsets
tl: interest that could be earned on govern- 
m.t-.t bonds and many other “safe'' invest-

10. lli'.t v. Varnrr. •) vinli 2d JUU. 2uo P.
2d -us .till (105.-,). IP- taiemonl, Turl; 
t !>2I o.ium.oit ,|, .,t rv:t U5 (to.'itii; 
Jti-l'i.rinielt, H u m : , rt yip ,,, tin) 
(l!l.';5), Aei-.ml t'liili-'l Suites v. Il.itali- 
ley. 257 I’.Cil !)2n, 02::. 7*I A.I. It 21 r.113 
f l'J!It Cir. 1058); lliipl.i-ll v. C.iM.o II 
Cmmty, ni:; Ky. 85, tin, 2::u s.w.-ji 02.
21 A.L.lt.2,1 :i7.'l 110511).

V II. MeCurmiek, Ilahmge:. 5 Wi, at :to|
:/■; (to;i5).

'* • Wenta v. T . IX C ,.m ,..l!,. 15 Wa ll.

^  12;’ 27:1 ‘’"a .185. lot (1051); 11,.10 
AUUl R<?. 417-430 || ;a— u

nients. As a result the plaintiff, who 
through 110 fault of his own is given his 
future earnings reduced to present v Inc 
must, in order to realize his full earnings 
ar.d n,.t I e penalized by reduction of future 
varnii g . to present value, inve.t hi, nu-iu-y 
in cnt'-rprises, other than those which arc 
cnndlerod "safe" in vest mi-i.ls, which pn.n- 
i a  r.larn in intcrc t or dividends gre.il. r 
than l!:c offseiting talc "f annual infl tion. 
IJut ours is a competitive economy. liy 
their very nature iOiuc inlcrpri-e-: baclo-1 

iuvcU.irs' moiuy nr,* going to f.,i! with 
1 diiug I I  > individual;. Thu ■, ii -1-ad 
of ! ing assured of earning; at rate. gr- ..:- 
er than the annua! rate of inflation, the 
injured pi -intiff vt r.d< a cl'.anrc of, u':r ly 
b dog I,is future mr.iing, by r.nli: hy < r 
intv.i-c invcstm, lit u fjiuce ti:e pk.i-niff, 
t!iri;ngli the def-ndant'; fault and I ■ 
own, has been placed in the po;iti,.:i of !•.- . - 
ing no a-surauee that his award of future 
earning;, miner I to prevent value, >• n I : 
utilized co that lie will ukimv! i;. r, .!:;.• I i; 
full carn.ng--, we believe that jipiiec i,iil
l.' -t be served by permitting llr* tri- r of 
fact to compute loss of future earnings 
without reduction to present value. Ths 
plaintiff ir> more lila ly to be p-.V r> 1 to his 
original condition under tlio rule we adept 
Ilian under the prevailing rule vviii h e.dls 
for a discounting of the ; vard lor f-.Uurv 
earnings.

Our conclusion is fortified by a:p!l -r 
factor which a!.-n may not be ignor. I. Tiii 
ir. the factor, relied upon by the trial judge, 
which involves wage incrc.se5 lii-t tie 
injured piamtiif might have cap-.e'e I 10 r<- 
c ivc ill the future had he not been injure 1,

elierdin;: v. lililiunl. 151 Ni b. 191 55 N, 
w.2'1 150 (1952); n.maiury v.
< 1m-. 221 N.I’. ,’M. fin S.li.2i| 222. .121. 
151 A.Lit. 7-9 (1911) : Jti;:l.i.v v. Peinr, 
2:10 Mu. jo, s.w. s-.-e, strj mo-'H:
l!i- mil III,-III. TnrUi 5 921 ,-i.miiii III 'I. at 
1X1 55 (1959); M. I'..rni'n I;, 1 >mei.-a-a 5 
81, :il 5ill (1955); Annuls., 77 A.I,.11.
1159. 1-1-10 (19521 151 A LU. 791, 797 
(1915).

I t. \\ I'ni-u v. 'I', t-i. Ci.iuu.tly, Im*., i.igir i 
liuic 12. 275 P.2d nt 192.
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It ii a mail' r of common ex-perk r... ...t as 
<.nc pri ;r- ->es in his chosen occ..p :i or
; r .«'• An i- Jihcly !« incrca e I nrr:-
i; :s the >■ nr = pass ly. I:r r  :: ,-ny

;;f.lu !t ;v earner era n  thly 

i >; . 1 to rttiii.’ \v.:pc incn'i«cs w  .a suite 

to tin -. Tin1-, factor generally :>■, !:.:i

i,: i .-tomtit v.h-n I.. of future v .s is 

ilii mitt I : f there i. no  »l finite 

w a y  of ■! : rr.iii.intr at the time ci .rial 

w l w l  w.-.ac inert*.' a  the plaintiff m.., t x -  
p.et to re.-, ivc ia the >.•••..r to -tno. H o w ­

ever. this ft.clot r.u.y I ,- a it.to arc uni 

to i ait extent v.h. • c- i r- I to I ■ :.a 

uii ittin r r l-i ti,.* r- :u!t ti ..clnxl w hen 

future earnings a: n I r.duc ! t.i [ t at 

t ilat. Thus, if th re ii any fear that fail- 

tin*to r> it:c: the ]*;•.:in* value will --ive the 

j-lcii-.ti:f iti' - t! .a I..- i cntiil. ilt.il •r.its-c 

of tin po- .:li!.';y i I,:. :nr.!.51: - u c c c  fill 

ittn-trii'.-iiti of th" iini a.vv.rdr J at r<turns 

greater tlinn the* aaniial rale of in:’.itiun, 

S’teh fear i. obviati 1 i t l :  f.-.-l tl)„t the

award mr.y will 1 „• I’ciiai at in that it .l.e:, 

r.ot la he into account probable wag* in- 

crc.;*i that the plaintiff wad.' nrJijiSt'tly

I : r.\; Lalul 1j tl:.- ihi'ia.a

3. Tie;;:, ! ay.

Elliott trsliii-. I that he v.ot:!.! r< rci-.c 
i!i r at .at jry fr. ni the Air
Force in tin: ai t of Ifl’Jl.OO a m-m'lt for
the r. main I r of hi; life. Ec. alien c ti- 
ti.it I. th .t llv 1.1..I judge committed |T. in­
die:..! error in r< hi 'hr lo deduct the net 
prc-a nt vahn* of future retirement pay from 
th-* award for future k : of earnings. 
Beaulieu's argument ir that to allow lilliott 
damage i for future wage loss, in addition 
to I • rftlr m  nt pay, is to imju'.ly enrich 
I'lli. ’t ly allowing I,ini double coir.penvn- 
tinn for hi., injuries.

[9| T h e  Riiiend principle underlying 

the a S'-.snnlit nf damages in tort cares 

is that an injured |er-"ii is entitled to he 

rcplac* I a:, nearly as pos il|o in the pn-itinu 

he v.otd I have occupied had it not hern for 

the defendant’:- tort.11 lilliott had lieen in

t-t. N n, in Mipr.i.

is. to I'.s .c .v  tt st*1 1 . sv,n sopi ( i:»r,ti).

the Air Force for about IS years at the time 
of his di'charge and lie ti tifi a! tk.r.t !„•. 
had inleiale I to remain in the service for 
at least 20 years. Ii lie li.nl not hcvii in- 
hired, Filiott c. uld have conlimi d to earn 
to |ii> full capacity and, in addition, after 
2" years' service, would have been entitled 
to tetire and draw retirement pay.13 Fy
1. •.-on of hi« injuries, lilliott was inti;!-! 
in; 'er l.v.v l. l.e r .ired larly for di-.d ddy 
and h. tv retirement pay in Iku of rciitc- 
iii :.t on a regular basis after coiv.pl. lion of
2.’’ t ears' ; rvice\1G Tile award of damages 
f r impaired earning capacity has the effect 
of putting lilliott in llic r..me position ho 
would have occupied had it not been for 
tile iaitiry, because tin dan.sgcs rrprp-ui.f 
what F.iliott could have ear:.id had lie . t 
I :: and the disability riti.-emul!
pay r. pn .cuts that which Flliott I. I 
iarm I ..nd bee me entitled to mid. r law I . 
ri-3!on of his y.-ars of service i:i -In- ii: 
I-'orco. In other words, Iilli ittr.v r e c . . 
an ar.ioint represintimr v.;.;:c; be cr-i.M 
have earned were it n-.t for the injury,; I 
rtlir.-:,;- nt pay; had lie not be. i: injur- I, 
lie would have rcccivr-’ the full way*, It • 
could have tarnc I duriiv; hi-; rcmainii .; 
work life, in addition to rc--tiv: ; tin’ i - 
tir.m-.nt pay to which lie would 1 rone i ;■ 
tilled by reason of his years of service i:t 
Ihe Air I-orcc. Thin, lilliott, under tile 
court's av.a’il, is {jettiiiR no more than l.e 
would have gotten had lie r.ot been injure:!. 
The disability retirement pay lilliott is re­
ceiving should not be used to mitigate <!.,in- 
ages and reduce the award for loss of fu­
ture earnings.

•I. Income Taxes.

ncaulieti argues that the trial judge 
erred in failing to deduct from the damn;:* s 
awarded for impairment of future earning 
capacity an amount representing income 
t.u:rs that lilliott would have had to pay oil 
future income.

The courts are divided on this ijui'ti-in. 
it i' the more general view, support' d l y a

ic. io  r  su i t. j«ni, n o t (I-.'.vm .

a
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majority of American decisions, that ait 
amount representing future income ta.ees 
sin.nil not be deducted from the award.17 
As v.a; stated by the Supreme Court of 
Illi'ida I .land:

This view has been adopted by the v.v.-i- 
mis cotirh on diverse ground; but jvl- 
ntr.rily on the ground that the quantum 
of such taxation is of ncccs.-iiy in the 
realm of conjettiire.13

f 101 W e  ailopt the majority rule. In- 
rouie t ix rales, provision:, r I.nil g to dc- 
thictir.-us and exemption;, and other aspect 
of income lax 1 tv. s and regulations ar- so 
sttbj* ct t-i change in the future lh.it v.-c 
1-nlii -. c that a court cannot [ rcdict with 
rufiivieiit Certainty ju t what am .tints of 
mon-y a plain-iff v.cnl-l he oLligrd io pay 
in f leral and state income taxes on income 
that he would have earned in the future 
had it not been for a defendant's tortious 
conduct. W e  hold that a damage award for 
impairment oi earning capacity -liotdd not 
Le reduced hy an estimated amount rcpre- 
rtiiling income taxes liiat the injured party 
may he required to pay on future income. 
In ; warding damages to FJIir.tt for itn- 
paiii d earning capacity, the court did not 
err in failing to lalce incom* tax ennse- 
qn cs into consideration.

[II] The rule we adopt has no applica­
tion, however, as to the court's award of 
past wages in tie .--mount of over (Tt)/ - 'u, '. 
The reason lor the rule— inability to pre­
dict with sufficient certainty v.h,it taxes 
would have to he paid— does not exist here, 
because taxes on income earned prior to tri­
al can he easily calculated based on income 
tax laws and regulations as they exiitc-1 at 
the time the wages would have been earned. 
The eottrl erred in failing to deduct fn-ni

ir . Annul., er: a x j :.:m inn::, tsmj <m:.n). 
in. o.iI,, v. Cam), ms A.’d-t .".7.T. ::77 ( l l . f .

l.'-l'il. S'.-i- :iImi liixio I-’. i.l ,V S'.-'-iI t'n,
V. 11.11,1. r.2  .. HIP. hill SAV.'Jd
71.5, 711) < ItlUUI; :i|.|<i-al iliillli-.iteil, ::7t>
I'S. 15. x:; SCI. 117. !•■: r,.IM.'J'l st 
(ttlijt); ('Miiiiiiudiiiiu v. I.i ilitrii-t Viii-
ii--::i-:i. t’.’.M ::nS, ::i:t :;tr, (g.i f;r.
l'Hll): Sp.-n.i-r v. M.utin K. Ell) C-ii'i.

4j; i* !j-.ij

the award for past loss of wages the income 
taxes Elliott would have had to pay ha-1 he 
earned the amount awarded prior to the 
trial.

5. /’„,>•/ l.uss nf Wages.

Elliott testified that he had not lost at.y 
military f ay er allowances between tl; -late 
of the accident in April Wo.’ and the date < ( 
his military discharge in January I Odd. 
ihiring that period of time Elliott was ii- 
ibcr luofiitnlircd or on leave, except for tin- 
period January to August, 192!, v.hen he 
was on duty status. The trial court award­
ed tglO.75A.5J5 for a partial past wage lo-r 
covering the period from the date of th • :.c- 
cidcnt to the day of Elliott's dischar; e front 
the Air Force, hut if.g the p I I - 
t.vc-.u J.umary and August, 1921, when Fi 
licit was on duty status.

r.ratiiiea contends that this award f- r 
past v.-ges was eiror. 11 is argum'x'it i.i (' - 
scuce is that the general principle under­
lying the assessment of damages in tort 
cases is that the injured person is entitle'! 
to he replaced as nearly as possible in the 
position lie would have occupied had it not 
been for the def('nd.a..t's tort, an I tb.it due: 
I'lli- 11 stiff:red no loss of wag- s dn.i.- g the 
peri* d. in- .-I !:•• sir uld le award, a ti-.'te.

[12] In arguing :!•.;.: the r.-.vard - h - 1 
be mi tainc-1, Elliott urges the :i>,a * f 
the collateral source rule, which peovi-'i. 
that tl.mages may not be diminished nr miti­
gated on account of payments rccivvl ly 
plaintiff from a source other than the de­
fendant.19 W e  applied this rule as to work­
men's compensation benefits in I’idgc-.vay 
v. i.'ortli Star Terminal A  ?t- ve-1 -rii g 
W e  apply tlio rule in thi. in: ';,nee. I’.y 
tcring the military re-rvice, Elliott -hi ' it t 
ngr- cd, io perform certain duties an I fun -

<■ i‘<; IE,". ::i5. ::r,.* i\2.| is, gj
11 • It;.* ; li.uv.-'ini'l" V. V.mnlato-, -lb II.in',
I'J. tlo t-.-J.l !)7ti. t'-l (Jll'trti.

10. It.-ll v. I'liiiu-iui. It.1 Nil 227, In '! A.
*.M 71".). 7::u. 7 a .i..i : ::i r.t•_*. n it titmgi.
'I'I.i* *-«>1 l:tVi**:iI K-iiiird ru le  i )  f 'I!t i 1 i-i
t,i.e t iilri-'dl.’tiune*. Auiiol., 7 A.I.I*.:M
r»t'!. ,720 -a;).

20. ::7S t‘.2d 017. U7o (.M ol, I !: :”A.
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timis in exchange for certain I ..;; ; • ■ iI . 
given liim l>y the government. Or.c o: . .
Ifliofitj was tll.it lie v.:i5 to receive r. ; ■ 
p y and all ivvanecs during periods ■: - 
c l incapacity frtm performing le:
This v.a* i:i (lie nature of a contrac/i .1 r. - 
: : .avert h. tv.. •. ;t Mli.iit ar.J llic £<•.>:. 
m-.-.t when lie lec-imc a mender of l ie 
r.raivl forces, and which lie may Lav, p..hi 
f r ly accepting wa lower than th .• Ii • 
might have obtained front the ji«-i i.-.e 
of lii:e (Julies in civilian life. Tltc ir.O'T.-o 
that Kiliott receiv'd lro:;; the g.ivrri.ni.,.; i, 
m ! the ri .alt of earnings la:t of such p. 
•.iii:? c.iitl:actual nrr;.tig. merit.-1 Such a 
contrnctii.il arran:;. n:ei t was in.do for Ki­
ll at's own nefu. and r. .1 for the hem-fit 
of a toil i a:or, such l’.c.,i:lieil. The lat­
ter l.as no right to rl.iitn l!u I eiicfil of sneli 
an Arrangement ly I.. '.in-; ti:r damages 
av.ardid ngiiu-t him r. lucc-l by tin: aiiioiuit 
that lilliott was paid l y the g ivvrtlnt nt 
d 'rit t; the pen 1 of hi. dis il.iiity. The tri­
al mart did not cir in awat ling damages 
f-.r h.«s of wage, dnrir ; the j if 1 >.f Kl- 
iiutl's di v 1 iiily while lie v.a . : .d in the mil­
itary senice.

6 /•:..' 11c /',:.'i! u;n/.V»//. i/Tm.

•flic e .mt i'.w.iiile I lilliott .'1,21-1.03 for 
p ::: an i suffvri' r that !i • Wfjidd e?:perien:o 
for the rtt:::.i:a!i r f hi life. Beaulieu eon- 
t •: K that the mi Knee does not jii.-iify such 
..•i ..ward.

An in feel io::. orlcnr;yclilis, laid devel­
op.■•! in the Imc of Elliott's injured niihlc. 
KT-,',t testified that from the time of the 
on--at (.f the osleoiiivelitis he was required 
to la op hi; M.hle in an upright position for 
a pi-ii'id of fr..1:1 four to five days nit an 
average of once a month to alleviate the 
pin he e.-.nerbmc-1, t!,..i la- • nff-m<l pain 
of a sufficient inti mity lo l.'cp him awahe 
the better pait of the night on an average 
of one ni ;ht per week, and that there was 
an open, draining sinus n:i hi anhle. Enm- 
liitl concedes tl'.i Klliotl's testimony v.as 
sufficient to justify an award for past pain

mil suf firing.” I lower er, Beaulieu con- 
’ i;di that there is a lack of sul. .t.mtial med­
ic.d e\ iih nee to jtistifv r.n award for pain 
an 1 sulToviiig in the future.

fir. Vi'ielunan testified that the n-tcmuy- 
; lit is v. ot.d 1 cause the shins tract in Kflii-tt'; 
ankle to become of-li •rated or plug,, 1 by 
none j articles in the dr. ■'.•tee fluid—  n1 teo- 
ntyelitis hi ing the type of i I ,li:n r .used 
by the healing process in dr.i n. • ■ •■- ,y • r 
discarding dead lone— and that th - I 
a pressure build up and a swelling with re­
sulting pain.

Dr. Foster testified th it the proL.ble 
source of lilliott’:. pain v.a-. tho pi ■••i'..-. . f 
injured (issues which, tki.nighuiil the in­
jury, operation and infection, hecun: r-t 
r.lli'r-'d that with i: c they Li- tin..- . uv. 
It is ti-:.-, as l/i aitlhii points out, il i Dr, 
K tlr raid that within r.p| lo.uimah y fi.e 
years from ‘.he time of trial, 1’lliott would 
he aide to return lo vvorlc and would no 
longer he limited by the infection, lint the 
doctor a! j testified that at the cud of the 
five-year period lilliott would still have 
some pain, and that it was a reasonable 
medic i! probability I lint the osteomyelitis 
would remain with lilliott the rest of his 
life.

Dr. Schollens gave his opinion as to the 
reasonable medical probability of tin: infec­
tion in Klliotl's anlde continuing for the 
remainder of his life, lie said:

Yes, I have an opinion, and my opinion 
is that the infection present, by all odds, 
will continue, there’s an excellent po r.i- 
bility for the rest of his life, iio matter 
wh.it medical attempt: arc made to rtenr 
the infection in the anhle. Present- the 
experience with osteomyelitis indicates 
that it's very, very difficult lo treat, that 
ctiris are relatively infrequent. Recur­
rences of those that appear lo he cured 
are frequent. For those reasons, I would 
feel that he, at present, has a chronic 
infection. He lias the fuel for the in­
fection, dead bone, and I think tha'- this

21 . T!<- .t.-iliMiii-Ht, T o r t s  § 0 2 0  i-iiiiiiiii-nt c
(lUft'J).

22. The- trial jiiilae nvvarili-il Ktliult $7,300 
for past pain anil suffering.
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will continue in the future for as f-.r 
as I can see.

And as to tli-.- reasonable mtdical probability 
of the general condition of the aul.le im- 
Jir.jv if;' or remaining the same, Dr. Scho!- 
tens said:

I'd say that the chances are that his r.nl.le 
will stay very much the same as it is, 
with no appreciable change. This is by 
far the greatest probability. ' * •
There's— there's a slight chance that it 
could get worse. There's a slight chance 
that it could get he'tcr, but— and I'm not 
talking in terms that if he never rces a 
doctor again. I mean if he's treated. I 
think the chances of this appreciably im­
proving arc slim or really of getting a 
great deal Worse, that’s what I'm saying.

[13] The trial court found that it was 
a reasonable medical probability that El­
liott's condition, including the infection in 

the ankle and the pain, would continue for 

the remainder of his life. The medical evi­
dence supports such a finding; we cannot 

say that it is clearly erroneous. Such a 

finding, in turn, justifies the court's con­

clusion that lilliott should be awarded dam­
ages for pain and suffering fur the remain­
der of Ins life. An award of such damages 
was not error.

The trial court used a per diem formula 
in assf sing damages for future pain and 
suffering. In its Conclusion of Law Xo. a 
the court said:

That plaintiff is entitled to rrnvir from 
defendant tire sum of $7S,<VWK) for past 
ami future pain and suffering, for his 
genera physical disability and pirmanuil 
crip] ling and for the fact that he will no 
longer lie able to lead that sort of life 
to which he had become accti toimd. 
The part pain and suffering is - I at the 
Mini of $7,500(1)0. 'I he future pain and 
suffering of $71,211.00 is based upon a 
ihiding of $20.00 per day for 52 days 
per viar and an additional $3.00 per day 
for .313 days per year for a total sum of 
$1,070.00 per year multiplied by 36 years.

Beaulieu contends that such a method of 
ascertaining damages constituted prejudi­
cial rrror.

A  similar contention was made by a de­
fendant in Imperial Oil, Ltd. v, Drlik, 231 
K.2J -I (6th Cir. 1056), cert, denied, 332 
U  c. ”11, 77 S.Ct. 261, I L.Kd.2d 236 (l'>56), 
where the trial court had used a p. r dicta 
formula in awarding damages for pain and 
suffering. It was argued there that dam­
ages for pain and suffering cam; .! Le prop­
erly computed by using a mathematical 
formula. In answer to this ..ryot::-nt, t!,.> 
Court of Appeals said:

It remains to be considered whither 
the method used by the- District Judge in 
determining the total amount was error 
as a matter of law. It may be that il was 
a novel one but it dois not follow that 
it invalidates the award. In il-.t-.Tinining 
the amount of an award for pain and 
suffering a juror or judge di- uld m. :.\s- 
sarily he guided hy some reasonable mid 
practical considerations, It should not he 
a blind guess or the pulling of ;i figure 
out of the air, At the s'late time there 
is no exact or precise me.: •tiriiur stick. 
F.xnct compensation is imp. -s-i'le in the 
abstract hut the juror or judge sliou'-l 
endeavor to make a reasonable '-r sane 
estimate. The practical considerations in­
fluencing a particular juror or judge or 
the reasoning used by him may very well 
differ vD'h the method used by another 
juror or judge, yet each of such different 
methods or modes of reasoning may be a 
re. unable method o’ reaching :hc dedr.'d 
result. W o  arc more concerned with the 
test It, reached by a reasonable peacesr of 
re.r. uiing and consistent with the evi­
dence, than we arc with which one of 
•vcral suitable .formulas was actually 

used by the juror or judge. It is not 
|icc>-«ury for us to adopt the method 
mtd by ihe District Judge as a tide of 
law fur till! proper disposition nf suell 
an Ksuc, and we do not do so. In our 
opinion, ii was not an arl.it,ary or un­
reasonable approach to the problvm pre­
sented and its application was so adjusted 
in the present case as to lc coiioistvi.*
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with l!:c evidence .and to reach nr. 
which docs r. t appear io ns t.< be r.. ■ 
i* illy unjiid, Diilti.1 St.-'!' i v. Pusccd 
5 Ti;., :-.:t 1* 21 5; City "i Kr.iNvil
1 * uu. v. Rail v, 6 Cir.,

•I > > J* j ] z\\

lib 17] tl* ... with llr: i ■ "iiiLr.

A  . w e  t' ' ! : , 1'.';* \. .*■

there i; f... 1 nii" m e  •• f c »::i1 '
in .aw.ijdfi. • lur p, i;> • 1 . m ri. r-

u r. au 1 oi.'lt an a w a r d  n t •'* ’ ;;i list;

in the g 1 1 si u. • a nd *!,;■; ii; * ,.i> :•(

of th'- tnbuii.d as igued by I.:V t. :. . t . i. i
wh.it is ju t cotuj cus_t.'' n. \v« •Tit;i svu*
I.'thing liuutif.-tly tu.f.ii:' i ;• tin j ..t . ’ a
the t: "tl-.od ti ■ I by the tri.il i'i . SiL

ing J a m ., -. f r fnia.-e p..!:i :j:i.I j.

in fart, a . ..... s Uf.'y.tv.! i:» ll’.t: , : J

< ' !  i:i t!*• r Kansas ca -C ot t. .̂ ir v
.'.t Ii: i i, T ' pe!..i •’i Saat.i l o Hy. Co ." *
i’. ; ..ir- lo l«c a fair argument ami a

r ■ I: :ia 1 :i*.j r" lo treat daina ics for 

I iin i!ie w a y  it is endured— day ly day, 

.:.'.!i liy in.nth, year liy year. Ultimate’;.', 

I. iv.' ,-er, the question for decision is whcth- 

cr the int.il r um is "caS'Miu'dc or not, re­

fit !!•• > of h.iv; it v. as arrived at. W *  fitl'l 

er: r it: the r.'.etku 1 a i l hy li e ?s: 1 

foint :,t awarding da.r.ia; for ftilnre p.tin 

at-! Mi fieri: i.e*.

[In] 1’. . a contend:, that the t. tal
r.tm av.ar.! I i< i.i rris.tu’.': a;.-! is gro; ly
<' a a-ite. V. •! I...U not et 3‘i !e .*.« rv.e.r.l
i :t a < '; t i iv.C'a u; h • il i; ‘u
l.tre- ; : I i t:: that it i:. tlianiieatly
:::• jil-1. ..!: Ik;: ; ihe r.-ut'T <■’ p. :-;:t
<>r ; ri i -li or a disregard of ihe <• vi h nee 
or re! "flu,11 ('o o m  '"i i:g ll; • e-. i.lniee 
oi t cr: v.aeitt an; go lo "5-1:i.>• t'• t'.le,
i! ■ ii ' i tta. i in a, at. 1 th, [i i it i na ' r-

25 27.1 r. lat II. See Afjint.. 1-. r T» .11
i.r .iia iiap  la . Il.i i.eiOawl I,a i f  f . i r  f i a . |
• Inin f.ir |**iiri Mttii .‘ •i|fl"''liti", l]0  A.
I :  I. el i.-: i t  

t i .  ' it :; I - ; . )  i*::i it> ; m. 21 tA h  ( i
2 " . in a i : a. irci, : ;t i  cit-i i; i ( f . f Z t t ,
'.‘ •i. li  it t ,| I I I .  l , t l .  v. H r! It. 2,'tt I ' " I  I. 

ll oa i'ii', laT.i.i, .. ii. a. *,i. -t ,',“.j i 
till. ?T . i'i. :l, I I,.l:J•_* 1 yea; ti:*;;«;i.

A ■ i e t likely to endure for the rc-
. .. r e/ !• ; life, it is our opinion lli.it
. • - . to l ia  future pain ami su f fe r in ' ;  

■•".unite liy unjust.*5 Ami ll. aulim 
■ .iitciu! in his brief or in oral 
tii.'-t the trial rntut acted lh:i>.i;,!i 

rf ; rrjinliee.

.■.•:i: 'il e ItUu.lx tjkll llic r.mrt • t's-i-,1 in 
;.j: rt Mein,; ihe fu'.ure p. in at.,1 siu'fcriti'g 

• 1 .o j i' .ut v.ihie. II- relie* |*ri; •
i 1 , *,n the e.i .• i i Afkti v. .Milv.atibv
ve ' •. 1 • ■ il Tt.lt.sp. < orj'.y* where the
c ... ., after disapproving of Ihe n *.f a 
lust. ■ ,natural ftirnuila for computing *la:it- 
ng.fir pain and suffering, said: i.ogic- 
aily, if :hi tutthed v.ere folhnud, the gro s 
aim.uuit arrived at should lie discounted lo
:' ; :. lit VC, :th."

.15] If an award for future pain and 
ruffe ring must I;', reduced to present value 
when a uratheaialieal furnr.tln is used, it 
rut.it he for the same reason that an award 
f jr future earnings i; dije.itin'.c 1 nttder llic 
prevailing rule— i. c., be.'.utl:.: the plaintiff 
receives Ids damag-'; for I he future in 
advauee .ml is aide t.i ittvc t tin: t.tuu 
award 1 and rraliae earnings during the 
intervening p.rind. But wc have held lh.it 
an lo impairment of future ca- .it;; capacity, 
tlio award should not he reduced to present 
value. The same reasoning applies here 
as to an award for future pain and suffer­
ing. Because of the annual rate of infla­
tion offsetting dividends or interest that 
ni.iy I.e. expected on "safe" investments, and 
oi the ri k of loss involved in making other 
invesitnvnt a pdaintlff is more lik'dy to he 
tclr.re.l to Ids original cotlditi ni Imd dc- 
f'-ud.uit not coir.initt-d his lorl hy all iwui r 
th • plaintiff his a'.vatd for future pain and

27 . A ".M i'll, I*, l . r a  v . B iilSon , I CA P'-M 
) 111. I.VJ (A l.i d.a H H iT li Niitimi.'tl l l . in l ;  
n f A Iasi., v. SI*'J l u l l .  - I li i I'.'J'l L’ .'IU, l l ' l I 
(A lt  ! t I " ' i t ;  1‘n lr li ' l; v. f . i- lw i i l: , It !
I'.'At Iiitl, I ..I (AI.I I.U llltai).

2<l. 11 W 1- 2d lin t , 100 X.W .'Jd 2T I, 271).
Mi A.I..U2I 227. 210 (IHOtl).

2'.). S', a a is ., I : : ; ; |n "  V. P i'in r. 21)0 Mu. in .
2 ' : ;  S .W . ‘ . j s .  s : ; j  (1 U 2 1 ) ; I'niiiiiii n l ,  O') 
A lii'h .li .I'cv. 012 . 0 2 0  2 0  (10021 .

i a.... . s..i r . 11

suffering without reduction to prcsrnt 

worth.

filially, Beaulieu contends th il llic great­
er part of J'.lliott's pain and stiff' t in.; was 
nllnhutalde tvi his failure to follow his *Joc- 
tor'.i orders in not healing as much weight 
as po.-ihlc on his anhle, and there f oe ih.it 
such puiti and suffering cannot he tlio ha is 
for the rceovery of damages.

Dr. W  iclunau did slate that if he were 
a>|,cd hy Kllintt for trcatinenl, lie would 
Si: •; '.t as much niloil lion a., pi i! ar.d 
ll' t il was Ids opinion th.vt ComphlO ron- 
hulalion would he lii> so. gostioii or pre­
scription. llnv.i ver, there i; no evidence I
lh..i Dr. Wi !;ir> a vor I "hi Lillioti : 
as much w< i.-.id ■ *  ..   lc mi his

i hear 
.Milde. 
. whatAll Ihat Wklii.i.t, ,ml was that tin . i 

lc: v.onld pre: :vil e if he vvre to I:., t Ml- 
I: :! fur l.i injury.

f20] ’(Ii :re i ."l. u no tesliiliony hy Dr. 
fade.' that lc to! 1 Klliott to hear as lunch 
wc: ;hl as ]i‘..;ililc. oil his anhle. The doctor 
slated licit he proscribed crutches and ad­
vised Mliott to use them to tolerance hy 
testing how much weight lie would lie able 
to put on Ids font, absorbing tire rest with 
the crutches. When Dr. foster was asked 
what Ids suggested course of procedure 
would be, based on his examination of bl- 
liott's ankle, he slated:

M y  suggested course of procedure is for 
Sergeant lilliott to continue bearing 
v.diat— weight ho can on his fool, to treat 
it when it bee iiies inflam' d and ‘".re and 
red by warm .".th; and elevation, lo con­
tinue on the u c of ibe crutches up to Ihe 
limit:! of c 'inf*»:t, to maintain Ins brace 
< n hi-, .ii.!.!'' as I: • is.

'flier i, ii'iihilig in ihe cvidm.' I" 'bow 
I hat IHi'tci h.'.d no! done what Dr. loiter 

t I that lie do. lie record docs ii"t 
s'i'Uamiaie I'caclict's claim tint MllinltVi 
p.ii i ai d Mifftuing wa; altriliolalili to his 
l.u hue lo follow I he orders of hi. docior.

/:'//(, <ll's A l t  m l  

As a basis for cmpulicg Mlliolt's i:n; tir- 
ment of future earnings i"r the i< in. in lvr 
of his work life of A) years, the coml used

Klliotl’s wage, scale in the Air Force at the 
lime of his discharge in the amount of 
£Iii2..i() a m'in'll. On his appeal, Klliolt 
claim-* lh.it his future wage los; was grat­
er than llial dele:mined hy the court. The 
bads for hi', claim is that, cniiM'Icring evi- 
di nee of his o.p riciicc in truck driviui; and 
traffic man:,::i meul, th : court out.at to 1 ave 
denu'adm.''l what ciridngs h.lliott prohaldy 
Woiil l and could have rccvivd in civilian 
lili'-tlie v.."'" ''il' there 1 I'igh-T f* r 

s.nuc lyiic oi work lli.n: in lie. military 
SC : \ i*s-.

f̂ lj W e  have held that ibis cam mu l 
, : ri :a;.n led. to the trial court for the p.ur- 
1 .if mal.ing detail u and explicit fin !- 
ing. :.s !o Klliotl's earning t. paciiy a:; 1 the 
degr.'u of hnpaiinviit in respect thereto. 
Such fiu'lir.gs j.-. ,y c aitaiu the aastver lo 
the (piCsliu .i. to v.I’.y th.e cunt nsd fil- 
h.oii's miliciry pay, rathe- than :«'iliau pay 
scales for eue.ivaleut work, A" a oasis for 
computing fu’.ure wage loss for the entire 
period of 20 oar-, when Elliott had indi­
cated that he may have retired from tit.- Air 
Force lit the end of 20 years of service 
v.liicli would have been .approximalaly tv, > 
y'-ars after bis discharge if l:e had not 
ceivi d a medic..! discharge. In the al." in:<‘ 
of ad.’T-iatc findings and a char mtdcr- 
sl.mding of Ihe bn'is for th.e court's a.'. rd. 
we are mial le to pr.S'; upon I'Hit tt’-' conien- 
lion th...! th ■ award f r iuipairiu* sit of fu­
ture v ruing capacity was ir.ad<'|u:it •.

12 ?| Similarly, w e  arc unable t > pass 

upon klliotl's c*■mlim'ion that !;;c rvilmce 

csla'.lishrd th: I the uu; airmen' of hi: ,. ;n- 
ii'g capacity w as I"'* h or near total, rails r 

than d t' rmincl bv the court. Ad-

1'ip.t i e finding; a- to I.ltiol!'-: d.";n'■ oi 

inm.iii uii'iit of oa ruing rapacity m a y  affoid 

a ' I,.:!' mid' i U,'Hiding of the basis for t’ae 

Court’s ilcti i'liimatioll. 'l lic findings are no! 

uuffleii'iit for tli.it purpose now,

I'dliotl's !i'".t i out has to do with a!t"r- 

nvv's l' ('. nllov.'cl by ll"' court. Cavil Uide 

H2ia) fl) piovidi '.as follows:

I "ilk . tlw curl, in its dbcrvtion,
i.dn : .’.iv: directs, lln: following n.l'.vd- 
tile of atniim.v's I’cs will be ridlivrvd

0:>. I1*.- ..



% to in fixing such fo r  Cut party rc- as par. - J  tlio casts o f the action al- 
covi'ftng any mm , judgment therein, low .1 ny Jaw:

A.^C-RNEY’S FEES IN A V K R . i O  CASKS

t.r.:il>oliil Without 1: at Non foulest.'1

i'i: t S J.OUO A y A » f‘ )*•'
N- t v m  15 /. I : y i
X.'.t -55,nr. j lr','. I A?:/ in;,
(ivtrfh'i.!) i .' r.5̂ o

Should r. > nev.o./ ! t :.tt ir- 
nev's fees for the ii-. , j-arli may
he fixei? I..- the cr;nt z ; a part i the 
c ti of the act: a, ia i: ik-ircl: ti, in 
a it.i i..il!e r.:;;-.t::.t,

'Ihe court av.:.r<!cii Elli :t îA..,70.29 at­
torney';; fit I.. 'I on the pvUO M.v •; ii-.t- 
c.i in t!.: “without trial" categvry of the 
above rule. Elliott cl.-.iiit". that thi; was an 
crro.-ii. ii-.. :.i plication of the r;;l a ; :* I ilir.t a 
correct c. input;.timt cf ado::.'.':, fees 
should have Lieu under the* tested" 
category30 because even tl: ei;:!i liability 
w .uj adtnitlc.l, the st;o:: • : d, .".res was 
in i:suc n:i 1 was e.ut .-til in a sr-day 
trial.

[22] In a r. ji!;c tld; ..lure liability 
is r.dn.i'.t* 1 tut the .ii'u I . : ». 1."t;*.. , is
contorted, the pie-t; ,i oi which r '..-gory
cf Civil Ivr.h' Li a) (li p’.ie.d.lc in c ni-
piiting ri'.C'.K ft . i. a i.mtnr wiliiilt the 
di- u it. :*. of iu . ir: il Ci r.rt. W'c limit cur 
r> •.:«iv in :::utti rs ' t!::; lype In the ipics- 
tii :: of \v!'..'i!ur i..j ccii.t cxccedi l the 
boil!, b; ti '.::c!i dheretioii— witelhcr such 
di-cri'i..:,,ry awboihy has hoi.n abused.31

23. i'i f, s r  aijm'.r.l i:,i!. r I! I'
'i' nh «•'<!" "ari 'rurv of trule w ,nM 
I,.-,.' nM-.iiiil" ! to 517a 11.7.'!

31. >!• Pitnmisli v. I. e. !2't I .21 1.71. till 
1 Alaska 11».«:); Kenni I'n.vce Curls v. 
Sinni.lli'rg. II." I*.2il CVi. i:<:I (AtH.u 
ItliHil: l'atrirl; v. S- •! vi.Ill: I'.'JI tUtl,
Ib't 1711 (Ala-tui Itl'l'ti; I r. i n .1 i.. n.
.'•'•my i. li.ff.Mo, f.2.1 pr.i, sir. 1
(AliH.11 1!m; 11; li.iviil.ni v. K'nl. aii-I,
U,!— I'.'-M I'i''.'. 1(17(1-1071 (Al, l.i ' H I .

[21] The court*« reasons hr a- . 
attorney’s fees as it did was l’...t li.iliilif. 
was admitted, that the total rec.tery of 
damages was large, an 1 that the ali en 
fees nib er. I were* adcp.iate. li>.nddi:h : 
the character of this litigation an! t'..: 

ant tint of rycpvcry,?3 we eumtot iay tlini 

the eoiirl's reasoning was not sound ar.d 
that the in.inner of applying ihe ml" 

.'.mounted lo r.11 aim ,c of discretion.-13

Cists were a-'--.d ag.lil) t 1 a'nulii"; n 
llie amount of $52.'!(). lilliott elaims th: I it 
was error to not include iu the eo-'.s ml..::: 
expenses incident lo the taking of dcpi-i- 
lions iiccev.ii'y to establish liability."1

[25,20J The taxing of costs re-Is huge­
ly in the found discretion uf lltv trial cois-t. 
mid we shall not interfere with ills rx< r- 
cifc of that discretion except iu ca rs of 
abuse.33 Elliott claims that llic depositions 
taken were necessary to establish liability. 
But he does not point cat what di-po- itbui- 
werc involved, how they re'tied t" liabilit;, 
when they were taken, or when the con­
cession of liability was made by I’<i uli 'i.

« Tallinn's i«»ctil rcrovry, In I?• *n ! •
• t.; .Mil 11 :»11•>!*!»• ) fr»" . \\.m*:
•*

33. Mc-I>«ir.oii;rh v. r.,(\ 120 I *.-•! I “P. |or* 
(Ain Ini ltMJ).

31. Ci\ II. 70(b) i*ro\i»l*'« tint "A pin** 
Miiiil' <1 Io <o,| i iiuiy In* jiHmwil * * *
till* lie n - Miry 0X||i>||<r*4 of lullin'! «!• po :• 
liotif. for »!>•• ;it trial • •

33. Kal.-r v. WalW. LMC. I\20 ?•*“.. Ti’-l 1*7 
A Ii.l;.2| J:;5. I.*i7-i;i3 (Hull Cir.

* , v.. 
V

l . s t t :  u J , A Ia .s l . i l .  l i t

In there ci.-.u : dances wc cannot find any 
abuse of discrcE.ri in the court’s refusal to 
allow as c.'st. cxpctces incident to the 
taking o f depositions.

The judRii'.nf is si t aside. The c.i c i. 
remand 'd to V' rupcriur court for the pur- 
p. e of ina!.'. ;; p̂pi'opriatc finding, as to 
tlie dnii;.ge : ocs referred t" in :hi, opinion 
ai'al n r the funi'er purp isc of entering an 
nppr.'prialc jud .n.rnt thereon.

Warren A. TAYLOR, Appellant, 
v.

Oir.TBICT COURT FOR tlio FOURTH JU­
DICIAL DISTRICT, AT FAIR- 

RANKS, AppollCC.
Mo. 7Cd.

S|||.|'I'HI0 C'llll't of Ala l:a.
IV e. s, j• nip.

■J'hc Fiiptrinr Court, l'oiirlh Judicial 
District, Ev.r.tt \\’. II. pp. J.. affinmd 
iudgmtnt of the district cmtrl which held 
a.ltonuy in toiiti'inpt f,,r failure to appear 
tor trial at time set. Upon tin- .attormy's 
:>ipial, ihe .‘supreme Omrt, Dimond, J., 
In!'! that action of the attorney in agreeing 
t > a trial fi tting in the superior court two 
days before date previously sit for trial 
of another case in the district court, with 
rc-mlt that the attorney was tumble to ap­
pear for tile district court trial when llic 
supirior ''mi l trial extruded longer limit 
two days. «lj<| not give rise to nu infirencc, 
which would Mippnrt judginenl of eouiiinpl, 
of a willful disregard or di- ilii'dicue,: by 
tile attorney of the district court ord.r in 
Silling ibe district court case for trial.

Reversed and rcuiandiil with direc­
tions.

1. Contempt Cvj2
In order for there to be contempt, it 

must appear that there lias lc.cn a willful 
di-regard or disobedience of Ihe authority 
or orders of the court. Rules of Civil Pro- 
C' dure, rule 50.

2. Contempt <^20
Alton,v/s failure to appear ia court 

at time specific i by order of the court i.s.y 
amount to an indirect, but r.ot a di; ict, c' 
tempt of court. Rules of Civil Procedure, 
rule 50.

3. Contempt "3=31(1)

1 ’nrpo-.e r.f civil rule rckitieg to co.u- 
Icrnpl in i I'piiring a motion in indirect c.,u- 
t<'iii|t proeKdings to be supported hy af­
fidavits is to afford one charg'd with eou- 
tunpt the pi'ocidural due process rcqnirc- 
inei'.t of notice of the charge ag.lin.L him. 
Rub.-, of ( i.il I'roted'irc. rule 50(b).

I. Contempt 0=51(1)

In "I'Oeeiducg |.y ili Iriit point judge 
to h .kl a’torney in cvntumpt of court for 
failure to ppp. ar f»r tri .1 at time rr.piircd, 
it iUMii'cm ary u:v !i r rule f-.r ji:d;;v 
to l.avc fi!,.(| -u hi; (rvvn urt i;i; afi'j Jnvit 
'..'.mg ll. it (lie att.'.r:. y hr. 1 fadi I to np- 
j'a: at lie time r'.p.ii:' I, in vi v of fa.*, 
le.i* the :il1.1r:y wa: duly nj pri'aal of tl-.: 
charge again l him by lb - district court's 
cider dirceting t!ic atli.rniy to show* era:' 
w hy h * shout 1 not be puxi -hul for the ;d* 
Ivgcd contempt. Rule; of Civil I'roccdur *, 
rule 00(ti).

5. Contempt C—  2 0

Action of attorney in agreeing to a 
trial sitting in the superior court two days 
before date previously sit for trial of 
another rise iu the di trict court, w-Jih 
result tli.it the at'., rney v.as uu.d le to ap. 
pear for the di trict court trial when the 
superior court trial t'cti'iidf ! long'r than 
two day :, di! ict give li-e an inference, 
which v.i 'ild support a judgin.nt of enn- 
teni| t, of a willful di-retuird or divid .di 
cnee hy the at'. r:.cy of the district court 
order in ■Iting die district court ca '.* for 
trial. Rubs of Civil I'roi'cdure, rule''U.
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