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tltcin. wil l  indeed become benefactors o f humankind. And it is 
through the teaching and the study o f the humanities dial we 
may come most surely and rapidly to any successful prospect 
for achieving those goals for our system o f education, and for

leas ng t<. a more remote posterity a legacy as rich and as 
brilliant as Jefferson, in his own time, left and passed down to 
us in our time.

Thank you very much.

T h e  A m e r i c a n  T o r t  S y s t e m

A TIME TO REBALANCE THE SCALES OF JUSTICE
By W ILL IAM  M. M cCORM ICK , Clwiniunt and Chief Executive Officer. Fireman's Fund Insurance Companies 

Delivered lo Commonweal ill Norlli, Anchorage, Alaska, January 7, 1 986

G EORGE BERNARD SHAW  once wrote, "The road to 
hell is paved with good intentions,”  Probably no state­
ment heller describes the start ol our tort system in this 

country. With the best o f intentions, the scales o f  a system 
designed to render justice have been lipped. The balance has 
moved so far toward the desire to compensate all injuries and all 
losses that the overall cost to society has become too high. Wc 
have reached a point where exposure to liability is becoming 
almost limitless and incalculable, making everyone —  govern­
ments, businesses and individuals —  a victim.

Now, even people whom common sense would judge inno­
cent are found liable by our courts.

In making these observations. ! want to make it clear that I 
am doing il as a citizen, not as an insurance expert or as a 
lawyer. As chief executive o f a major insurance company, I 
find myself in the middle o f  the current debate on our tort 
system. 1 have had the opportunity to examine the issues first­
hand, and I don't mind telling you that I have become very 
concerned about the societal cost and fairness o f litigation in 
this country.

To put (he tort problem into perspective, let's look al a few 
recent suits and tneir outcomes;

— A little league player was injured when a fly ball hit him on 
the head. His parents sued the coaches ori the theory that they 
were negligent in putting their son in the outfield. The parents 
recovered a settlement. As a result, the athletic league may have 
to disband because it cannot afford liability insurance. And 
coaches everywhere are beginning to worry about whether their 
contribution o f time is worth the new risk.

— A man was hurt when a drunk driver crashed into th 
phone booth he was using. The California Supreme Court held 
that the manufacturer o f the phone booth could be held liable for 
the man's injuries.

— A burglar accidentally fell through a painted-over skylight 
while he was stealing lights from the roo f o f a public school. He 
sued tile school district and covered 5260 ,000  in damages 
plus a continuing income,

— In New York City, a man attempted suicide by jumping in 
front o f a subway train. The man vas injured but did not die; he 
sued, claiming the driver should have put the brakes on faster. 
I'lie New York Transit Authority paid 5650,000 .

A man sued for emotional damages after seeing a leopard 
kil l a neighbor's child at the circus. He was awarded more than 
lil million. The child’ s parents, who had nol witnessed the 
accident firsthand, received S I20 ,000 .

These few cases —  and believe me, there are many more —  
do make you wonder where we are heading. Something is 
wrong when parents get paid damages because their child can’ t

catch. Something is wrong when a manufacturer is liable be­
cause its telephone booths don't withstand sidewalk attacks 
from speeding autos. Something is wrong when a burglar can 
recover from the taxpayers because a public school wasn’ t safe 
to break into. Something is wrong when a person can sue 
because he was injured while trying to kill himself. Something 
is wrong when someone is paid SI million fo r observing an 
accident, however tragic.

Decisions such as these arc beginning to outrage our common 
sense notions o f justice. Why is this happening? The fact is, the 
justice system as wc long knew it no longer exists. The system 
no longer provides a clear definition o f the law. It encourages 
plaintiffs to sue, hampers defense, makes incredible awards, 
and has stretched the line that defines responsibility from “ true 
negligence'' to wnat almost amounts to "innocent bystander." 
And as a result, the system is overloaded and fails to provide 
prompt, just and full compensation to injured victims at a rea­
sonable cost.
180 0 s-1960 s : Historical Stability

A little historical perspective is needed to understand how wc 
got to where we are.

There are two broad areas of the law: criminal and civil. Tort 
law falls under the civil category and includes everything from 
slip and fall eases lo automobile accidents to libel suits.

The rules in tort law center on what kinds o f injuries can be 
compensated and what has to be proved to win the lawsuit. We 
inherited these rules from English common law. In the past, 
changes in these rules evolved slow ly, largely from court deci­
sions, not from statutes.

In America, wc have 50 different state court systems and 
hundreds o f federal courts that must interpret and apply these 
laws. There is often a difference between the rule in one place 
and the rule applied in another. Overall, however, ntos- court 
decisions on ton law have followed the same general trend.

Surprisingly enough, even with all the minor adjustments 
and additions made through nearly 200 years o f  American court 
decisions, the balance struck by English common law remained 
essentially the same from ihe early 1800s until die 1960s.

With limited exception, a person suinc could recover only if 
lie proved that the defendant was at fault —  that the defendant’ s 
negligence caused the injury. I f  the plaintiff —  the person 
bringing the lawsuit —  was the primary cause o f  his own injury 
through negligence or deliberate conduct, he could not recover.

Plaintiffs could usually get damages for intangible pain and 
su./cring only i f  there was an accompanying physical injury. 
And punitive damages —  punishment awards over and above 
compensation fo r injury —  were available only for truly outra­
geous conduct. In other words, tort laws were defined in such a
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manner Hint one on ly obtained redress for eases o f  true negli­
gence. nol lo : the personal risks o f everyday life. 
l rJ()0s-Today: The Erosion of lustier

The tort system wc have today —  only 25 years later —• is 
vastly different, Our generation has overturned 2(a) years o f 
legal tradition.

To illustrate recent changes, let's look at just a few o f the 
important decisions o f th» >ast 25 years in California. I have 
chosen California because its lead has often been followed by 
other states.

In 1961, California rejected the common law doctrine o f 
sovereign immunity, which for centuries had protected cities 
and states from lawsuits. In fiscal 1984, California cities —  
that's California taxpayers —  paid out more than 519 million in 
claims, up from S5 m illion just three years ago.

In 1962. the concept o f fault was tossed aside in the area o f 
product liability. Now. an injured person doesn't have to prove 
any negligence —  just that the injury might have been prevent­
ed by a different product design. That's how you get lawsuits 
against telephone booth manufacturers for not making their 
product crashproof.

In 1968, the California Supreme Court changed the standard 
o f  care owed by landowners, extending the duty o f "utmost 
care" to even criminal trespassers. You cun now sec why a 
burglar robbing a school can successfully sue for injuries.

In 1975, California replaced the doctrine o f "contributory 
negligence" with "comparative negligence.”  Comparative neg­
ligence allows an injured party to recover i f  he is partly —  or 
even primarily —  at fault for an accident.

Not on ly has legal doctrine been substantially altered, the 
do lla r value o f awards has ballooned. The tort system to­
day has more m illion dollar winners than a state lottery. You 
may think that the high awards you read about arc aberrations, 
but in 1984 the average product liability verdict was over a 
m illion dollars. The average medical malpractice award was
5950 ,000 .

Courts today also have become more liberal in awarding 
punitive damages. Recently, an insurance company disputed 
the proper settlement amount with a couple whose car was rear- 
ended. The insurance company offered 54 ,500 ; the couple be­
lieved they were entitled to 517 ,000 . They sued, claiming the 
insurance company had failed to settle their claim in good faith, 
and recow I 57 .4  m illion in punitive damages. Regardless o f 
who was right or wrong, the punitive damages awarded were 
tot; ly out o'' proportion to the claim at hand.

And courts in many states are handing out extraordinary 
awards even where there is no physical injury, just the mental 
trauma caused by watching an injury happen to someone else, 
o r the worry brought on by fear that an injury might occur in the 
future. That is why the man who saw the boy killed at the circus 
sued and why people are now suing fo r fear o f contracting 
A IDS .

Huge damage awards are a recent phenomenon. The first 
m illion-dollar tort verdict was awarded in 1961. In 1983 alone, 
this country' settled 360 cases for SI m illion or more. By com­
parison, in the entire judicial history o f Canada, there have been 
only six 51 m illion tort cases —  and three o f  those cases, 
applying Canadian law, were decided by U .S . courts. No other 
country pays these huge amounts.

The financial cost o f  our tort reparations system is stagger­
ing: In 1984, the tort system was estimated to cost 37 times as 
much as it did in 1950. Commercial liability insurers alone

spent 52 .9  billion defending suits in 1983; and legal defense 
costs had risen to 25 cents per premium dollar, compared v\ ith 5 
cents per do llar in the 1950s. 
flic System Today: Expensive and Unpredictable

But while these statistics poini out some ol the dimensions ol 
what has happened to our legal system in the past 25 years, 
there is another aspect that is harder to quantily and lhat ; the 
cost o f uncertainty as to what the law is. Just over a In red 
years ago, U .S . Supreme Court Justice O liver Wendell ’ ics 
wrote: "The tendency o f  the law must alwavs be to na.. , the 
field o f  uncertainty."

That tendency hasn’ t been very ai lately. Certainty
and predictability have been two easily :liedevelopments 
o f the last 25 years. Without certainty and piedictabilily. plain­
tiffs sue, defendants don’ t know how to protect themselves and 
we in the insurance industry can't price, and in some cases can’ t 
accept, risks.

And do not forget, there is enormous leverage on these recent 
court cases. Decided cases are only the tip o f the iceberg; they 
directly affect the thousands o f other cases that get settled 
before going to court, not to mention acting as a stimulant for 
ever more lawsuits.

Defendants often pay huge settlements just to avoid the un­
certainty o f court judgments. One particularly successful plain­
tiff attorney in Los Angeles recently bragged to a journalist that 
defendants "are so afraid o f going before the jury . . . that they 
are ready to settle a 510 ,000 claim for S I00 ,00 0 ."

The impulse to find someone else lo blame, and thus get 
compensated —  and compensated highly —  for every injury, 
has serious economic and behavioral repercussions. America 
has the most litigious and expensive legal system in the world, 
with the number o f  lawsuits and amount o f  damages growing at 
an unprecedented rate.

We now have three times as many lawyers per capita as 
England, and more than 20 times as many per capita as Japan. 
Can you believe that one out o f cwTv I? adult Americans will 
be involved in a lawsuit this year?

Runaway tort litigation means wc all pay higher prices for 
everything, whether it’ s in product prices, insurance rates or in 
municipal, state and federal taxes.

For example, the City o f New York , which is large enough to 
be self-insured, pays claims itself. In I9S3. New York City pain 
claims totaling 578 m illion. That was 578 million the city could 
have spe.i. a police protection, sul way improvements or road 
repair. By the year 2000, New York City expects to pay more to 
settle lawsuits than it pays to provide fire protection.

Even the federal government faces high liability costs: There 
arc now 40 ,000  civil cases pending against the United States, 
with damage claims o f over S138 billion.

But the biggest dollar cost imposed by our t o l  reparations 
system is the invisible tax we pay on almost every product and 
service wc buy. When your purchase a stepladd'r, for example, 
one-fifth o f  the price tag goes to cover the manufacturer’s 
liability protection. The product liability component o f a GM 
car now costs more than the steel that goes imo it.
The Societal Cost of Litigation

But money is just money. I f  everything gets more expensive 
because wc decide to maintain our current tort liability system, 
somehow we will all muddle through. Our standard o f living 
will go down a bit, we’ ll be a little less competitive in interna­
tional markets, and a number o f small companies will go out o f 
business. What is mi re frightening, however, is that soon there
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mav Ik* sonic necessary products anil services that arc no longer 
available at any price

Day care centers all across the country arc closing their 
iloors. We have a!! rca>! about instances o f misconduct. Hut in 
addition, there is an attitude that il Susie hits Johnny with a 
building block, it's grounds lo r  a suit claiming inadequate .su­
pervision and demanding punitive damages. The result is ihal 
many d. v- care centers simply can't afford -  or get —  
insurant

Non-profit organizations and local government boards are 
now, having trouble finding anyone willing to serve because 
they cannot alford insurance to protect their board members 
from lawsuits. Community service is rew arding, hut for most o f 
us i-s  not so rewarding that we would risk our homes and 
savings in a lawsuit —  just for the privilege o f volunteering 
personal time.

And some manufacturers ol lile-saving products have quit 
because the threat o f  product liability suits is so overwhelming, 
in the last few years, seven companies have withdrawn from the* 
business o f making anesthesia machines: only two are left. 
Johnson & Johnson recently withdrew a drug designed to pre­
vent sudden infant death syndrome —  crib death. The reason 
wasn't that the diug didn't work: It does. But because it is given 
lo  high-risk infants, some o f whom would die o f  crib death 
regardless o f whether o r not they took the drug, the company 
did not feel it could expose itself to the inevitable product 
liability suits.

And American vaccine makers are being driven out o f the 
business as well. There is only one maker o f whooping cough 
vaccine in the United States, and they are talking about getting 
out o f the business. Why? Because the vaccine, which saves 
thousands o f lives every year, is not perfectly safe: Il causes 
unavoidable injury in three out o f every one million children. 
As a result, the manufacturer has attracted more than 100 law­
suits over the last three years, amounting to almost S2 billion in 
claims. The entire U .S . market for all vaccines amounts lo $250 
m illion.

Where is the next vaccine or wonder drug going to come 
from if the companies can't even distribute the life-saving prod­
ucts thal they have already developed?

What we are facing is an issue that is very 'inportant and that 
affects all o f society. The pendulum o f  she fi merican tort .sys­
tem has swung too lar. The desire to hugely reward every 
claimant is creating too great a price. The belief that the world 
owes us a living has come full circle —  back to us. f£ach o f us 
now lives in almost mortal tear o f being sued, particularly i f  we 
have —  or through insurance have access to —  money. We can 
no longer count on being protected by the law: we can now be 
attacked by it.
What Is llic Problem?

Part o f  the problem is the inherent difficulty o f balancing the 
competing objectives in any tort law system. As society has 
become more complex over the centuries, the task o f delicately 
balancing competing social goals —  each o f which has a place, 
and none o f  which can be totally neglected —  is more difficult. 
How does one balance the tradeoffs among:

— Full compensation for injured parties;
— Deterrence o f negligence or punishment o f outrageous 

behavior;
— Deterrence o f self-injuring behavior.
— Maintenance o f an efficient court system for dispute reso­

lution; and
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— Avoidance o f limitless or incalculable liability in order to 
encourage the productive elements o l society anil avoid disin­
centives for economic development and innovation?

Part o f the problem is the fact that the enormous changes in 
legal doctrine made over the past 25 years have been, for the 
most part, invisible. Courts have expand: I the law on a case- 
hy-casc basis without much public debate or even notice.

Bach change has be *n a well-intentioned attempt to compen­
sate someone for >mc injury. But the revolution in legal phi­
losophy that occurred with the best o f intentions affects all o f 
society. Yet it was done hy courts based on wliat they perceived 
to bechances in prevailing values without the benefit, o r cruci­
ble. o f public debate and legislative mandate.

Part o f the problem is that most business people, most con­
sumers and even some legislators think that tort reform is an 
area for the expert:.. They hear trial lawyers argue with insur­
ance executives over the impact o f the collateral source rule or 
the doctrine o f joint and several liability, id their eyes glaz.e 
over. They figure the experts deserve each other.

There arc no doubt eyen more parts to the problem. The 
result, however, is clear: We in America have the most unpre­
dictable, expensive and litigious tort system in the world. This 
is no longer a problem just fo r lawyers, for the insurance indus­
try o r for the courts. The time for leaving decisions to narrow 
categories o f  experts is over. The costs —  both economic and 
societal —  are too great.
What Is the Solution?

We can't look to the lawyers to solve the problem. Abraham 
Lincoln, a lawyer himself, once said that the highest duty o f an 
attorney was to discourage litigation. While I c rtuiuiy support 
his view, it is a tough standard. It’ s like askin ’ doctors to 
discourage medicine or ail agencies to discourage advertising. 
In fact, just the opposite is happening as lawyers increasingly 
advertise fw  tort clients.

We can't look to insurance companies to solve the problem, 
As middlemen, insurers are in the business o f spreading risks in 
a society, not picking up the tab fo r them. 1 surance is unusual 
in that it must price its product lo cover the cost o f  lawsuits 
today and many years into the future. As long as the courts 
define the rules, the policies will be competitively priced to 
reflect those rules. I f  the liabilities are urdefined, the insurance 
cannot, o r should not, he written.

Finally, we can’ t look to the courts alone to solve the prob­
lem. Couiis are focused institutions which decide narrow cases 
involving the parties before them. Only occasionally do they 
see repercussions beyond the immediate case. I f  they did, tiiey 
would probably not have set many o f these recent precedents.

It took 25 years o f case-made changes in doctrine to create 
our most litigious society in the world; hut we do not have 25 
years to correct it. The stakes are simply too high. So, if we 
can’ t look to the lawyers, and we can't look to the insurance 
companies, and we can’ t look to the courts to solve the prob­
lem. who can we look to? W e ll, look around.
Citizens Must Act

The answer lies with us as citizens and with the legislature. 
But the legislature w ill not act until the voters make their voices 
known. Everyone must get involved because everyone is pay­
ing the price —  municipalities, businesses, citizens and even 
the trial lawyers, who are themselves having trouble getting 
liability insurance.

It is time fo r all o f  us lo step back and readdress some basic 
questions:
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Is tault still important.’
Where do we draw the line on defining and assigning 

liability'.’
— Should there he limits on linaneial damages?
— When does ease o f suit cripple the productive elements o f  

.society'.'
These questions — and others —  are big. important and 

complex. They must he thoroughly analyzed and debated at the 
local, state and national levels by everybody, not just the ex­
perts. We must understand the issues. We must talk to one 
another. Wc must involve our legislators. Only then wil l  the 
system begin to change.

The key is to become involved. When citizens are involved, 
legislative change happens. Last fa ll in California. Lee Phelps, 
a retired Marine, founded a lobbying group to protect property 
owners from being sued by criminal trespassers who injure 
themselves on their property. To overrule the California Su­
preme Court case that held otherwise, Lee Phelps raised and 
spent $5 ,000 . He faced opposition from the California Trial 
Lawyers Association, which had contributed over half a m illion 
dollars to candidates last year. But lie got the measure passed. 
So something can be done.

The follow ing are some solutions we might consider:
Put some limits on liability, whether that's limits on types o f 

claims or on the size o f damages awarded. For example:
Product liability when there is no negligence on the part o f 

the manufacturer and where the injured parties" own negligence 
contributed to the problem;

— Pain and suffering aw, Is, particularly when there's no 
physical injury or when the injury occurred to someone else;

— Size o f awards where the impact o f taxes, expenses and 
collateral sources are significant.

A second area in need o f reform is intuitive damages. The orig­
inal justification fo r punitive damages was to deter outrageous 
behavior, w illfu l and wanton misconduct. In recent years, this 
good standard has been diluted to the point o f capriciousncss.
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Third, we must reexamine the concept ol comparative neg li­
gence. This doctrine allows plaintiffs to recover large damages 
even if they are more responsible for the injury than the de­
fendant. That's what allows people win throw themselves in 
front o f subway trains to recover hundreds o f thousands o f 
dollars Irom the taxpayers. It should be possible forjudges to 
dismiss lawsuits at an early stage if the plaintiffs are clearly 
responsible.

Fourth, we must eliminate jo int ond several liability. The 
defendant should be financially responsible only fo r Ins own 
fault in the incident, and not for someone elsc’ s fault if that 
person can't pay.

Fifth, we should limit the contingency fee system, which 
encourages frivolous lawsuits and provides an irresistible in­
centive to extend the line on defining liability.

Sixth, we should seriously consider establishing a mecha­
nism for manda orv, non-binding arbitration  o f smaller claims, 
which make up the bulk o f tort cases. I f  a plaintiff then carries 
his case on to the courts, he should pay defense costs i f  he does 
nol prevail.

But the specific details o f one tort reform proposal o r another 
aren't important yet. What matters is that we as a society make 
some comprehensive and fundamental changes to put our tort 
system back in balance. Ton law is an integrated system and 
piecemeal solutions wil l  not do.

Someone once said that pcopie get the kind ol government 
they deserve. In a democracy, it’ s also true that wc get the kind 
o f civil justice system we deserve.

I think v e  deserve a system that is predictable. A system that 
provides prompt, just and full compensation to injured victims 
at a reasonable cost. A system that does not make each o f us a 
potential target for lawsuits arising from someone clse's acci­
dents. A system, in other words, that docs not outrage our 
common sense notions o f justice.

But if that’ s the kind o f system we want, then we must work 
to get ■' Wc do not have it now.

A g r i c u l t u r e ’s  C r o s s r o a d s

WHICH WAY FROM HERE?
By KEN N IELSEN , President o f  Farm land Industries, Inc.

Delivered at the ASAE Winter Meeting,

T i l ANK  YO U , B ill (Johnson), and good morning, ladies 
and gentlemen. I am both pleased and honored to partici­
pate in this forward-looking conference. Pleased  by the 

challenge o f  sharing some o f my thoughts about the forces o f 
change that are reshaping American agriculture. Honored  by 
this opportunity to addiess a group whose contributions in sci­
ence and technology 1 recognize as having been important fac­
tors in the progress that has given America the world's greatest 
food production and distribution system.

But I am also a little bit bothered by the assignment you ’ ve 
given me.

Your conference theme: "The World Food Situation —  Now 
and the Year 2007 ," flics in the face o f  some advice offered by 
two noted men o f our time. One is the historian, Sir Kenneth 
Clarke, who said: “ Predicting the future is, intellectually, the

Chicago, Illino is , December 19, I9N5

most disreputable form o f  public utterance."
The other sage is the legendary movie-maker Sam Goldwyn, 

who’ s supposed to have said, “ Never make predictions —  espe­
cially about the future."

Certainly, I lay no claim to more acute future vision than 
anyone else. Indeed, I often find myself puzzling more about 
what will happen next week —  or what th atlicr will be lo r 
spring planting —  than about the condition * agriculture in the 
21st Century, as important as this subject is to us all.

And yet the year 2007 is much closer than it seems. It’ s 22 
years o ff. Just 22 years ago John F. Kenned'' was shot and that 
seems like yesterday lo some o f us.

S till, I believe I ' ll be more comfortable discussing some o f 
the changes affecting present world food conditions as they 
relate to America’ s farmers and ranchers. My projections o f
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O n ihe Hawaiian island o f  M o­
lokai, pregnant women who 
want a doctor in attendance 
when they give birth fly to 
neighboring Oahu or Maui. 

The five Molokai doctors who once deliv­
ered babies have stopped doing so because 
malpractice insurance would cost them 
more than tne total o f  any obstetrical fees 
they could hope to collect.

Will County, 111., last week closed its 
forest preserves until it can get a new li­
ability policy on them— if that can be 
done at all— and Blue Lake, Calif, (pop. 
1,200), has shut its skating rink, parks and 
tennis court. Hundreds o f  other towns in 
California and in N ew  York State are 
"going bare." That is, they simply cannot 
get liability insurance.

The Texas sesquicentennial cattle 
drive, part o f  the state’s celebration o f  150 
years o f  independence from Mexico, 
bogged down this month after one day on 
the road because liability insurance cover­
ing the 49 longhorn steers that were in­
volved was doubled and the organizers 
could not afford it. The drive resumed last 
Friday with only 28 steers, whose owners 
agreed to pay for the insurance themselves.

Century Cartage Co., a small truck 
line jut o f  Atlanta, is still in business only 
because the Georgia Public Service C om ­
mission approved an “ em efgency”  5%

rate increase for its customers. But that 
boost cam e nowhere near meeting the 
cost o f  liability-insurance premiums that 
doi "'led to 548,000 last year and then 
leaped to 5114,000 at the start o f  1986.

O u trageou s? Y es. R id icu lo u s?  In 
many cases. Unreasonable? Certainly. 
And yet the examples represent just a 
small sampling from a rising hend o f  
problems growing out o f  what has become 
a new national crisis. Given the litigious 
nature o f  American society these days, 
just about any kind o f  business, profession 
or government agency is likely to become 
the target o f  a suit al’ nng malpra ctice or 
negligence resulting m personal injury. 
That makes liability insurance, the kind 
that pays o ff or. such claims, just about as 
vital as oil in keeping the econom y func­
tioning. But in the past two years, liability 
insurance has becom e the kind o f  re­
source that oil was in the 1970s: prohibi­
tively expensive, when it can be bought at 
all. The result is a pinch from which few 
can escape— not even liability specialists 
like J.B. Spence or Robert Rearden.

Spence, a Miami lawyer, is the kind o f  
attorney insurers often blame for their 
troubles. He has won and earned a 
healthy slice o f  several multimillion-dol­
lar awards for clients who suffered per­
sonal injuries. But if  Spence should be

sued for malpractice or negligence, as is 
happening to lawyers more and more, he 
would have to pay any court-ordered 
damages out o f  his own pocket. “ There is 
no market that will sell me liability insur­
ance,”  says Spence. “ I am going bare, and 
it is a frightening prospect."

Reardon, president o f  Duncan Peek 
Inc., an Atlanta insurance brokerage, 
earns commissions selling policies at soar­
ing premium rates. But when the time 
cam e to renew his own professional liabil­
ity policy, his carrier wanted to jack up his
513,000 premium by 861%, to 5125.000; 
Rearden had to scramble to find another 
com pany that would only triple his premi­
um cost. “ And that’s me, and I ’m in the 
in su ran ce bu siness!”  w ails R ea rd en . 
“ That’s what I mean when I say this crisis 
is affecting everybody.”

A nd how. After years o f  eye­
popping damage awards and 
shortsighted insurance-com- 
pany practices, the U.S. is in 
danger o f  having its insurance 

canceled. The cost o f  this crisis, once gen­
erally hidden, is now hitting home. The 
59.1 billion Americans paid last year in li­
ability-insurance premiums was almost 
60%  higher than the figure as recently as 
1983 and roughly equal to the combined 
1985 budgets o f  the National Aeronautics
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and Space Administration ana the Cen­
tral Intelligence Agency. This year’s tola! 
is sure to show another giant leap.

Every American pays: doctors and 
their patients, fici-slope operators and 
their patrons, municipal governments 
and their taxpayers, those who process 
cheese and those who eat pizza, those who 
take the bus and those who lease private 
jets, those who drill for oil and those who 
heat their homes.

Even more insidiously, the problem 
threatens the very character o f  American 
life, from the Great Peace March across 
the U.S. (which cam e apart last week in 
the Mojave Desert, partly because o f  a 
lack o f  liability coverage) to police patrols 
in New Y ork ’s suburban Rockland Coun­
ty (suspended last week in the towns o f 
Piermont and Sloalsburg; 13 officers have 
been told to sit at headquarters' desks 
while the towns look for a liability insurer 
to replace one that has gone into receiver­
ship). Factory owners seeking to expand, 
entrepreneurs seeking to launch new en­
terprises, young businessmen seeking to 
set up shop: all arc running ir.;o an obsta­
cle far harder to surmount than high taxes 
and interest rates in their pursuit o f  the 
American dream. Liability insurance has 
become their most crippling cost.

As a result, doctors have been march­
ing on state capitols, some threatening to 
shut d ow n  their p ra ctices . Industry 
groups and insui ■'ce companies have 
launched loud lobb. and advertising
campaigns. Bihs have m  introduced or
passed in all 50 state 1K ‘itures to limit 
liability awards or regulate insurance 
practices or both. Congress has held pub­
lic hearings. But federal and state law­
makers. who have been faced with cutting 
through a jungle o f  conflicting statistics, 
arcane accounting practices and tangled 
legal theory, have mostly com e out baf­
fled. Says South Dakota Republican Sena­
tor Larry Prcssler: “ We have not been 
able to get past the finger-pointing stage.”

Consumer groups point to the insur­
ance companies. W hen interest rates were 
high, they say, insurers wrote policies 
with little concern at lut how they would 
make good i f  claims went up and returns 
on their investments went down. Insurers 
point to the legal system. Juries, they say, 
have been handing out punitiv; damage 
awards lhat resemble lottery jackpots.

Lawyers point to the negligence o f  Big 
Business. It can be redressed, they say, 
only if  individuals have a right to present 
their cases to a jury. Businessmen point to 
changing attitudes. The individualistic 
notion o f  taking risks and accepting re­
sponsibility, they say, has been replaced 
by a sue-everyone-in-sight reaction to any 
accident. What makes the problem such a 
nightmare is that, to some extent, all o f 
the finger pointers have a point.

W hat it finally boils down 
to is a matter o f  statistical 
logic and insurer psy­
chology. I f  a few giant 
jury awards, actual or 

merely possible, can offset the premiums 
on an entire line o f  insurance, the com pa­
nies feel they must raise oremiums for ev­
erybody until there is some hope o f  mak­
ing a profit. This means that premiums 
may bear no relationship to an individual 
policyholder’s record, and buyers o f  many 
kinds o f  insurance are suddenly paying 
three or four times as much as they did a 
year or so earlier. O f all places, Hartford. 
Conn., known as the insurance capital o f  
the world because so many carriers have 
their headquarters there, saw its own mu­
nicipal liability coverage slashed to only 
S4 million, vs. S31 million in the 1984-85 
fiscal year, despite a 20% rise in total pre­
miums, to SI.8 million.

Some insurers are shying away from 
covering certain types o f  risks al any 
price. I f  there is no way o f figuring what 
kind o f  damages a jury might award to the 
parents o f  a child molested at a day-care 
center, for example, then the companies 
will find it best to stop writing that kind o f 
insurance at all. Says James W ood, a 
member o f  a firm o f  actuaries whose 
headquarters are in Atlanta: “ I f  you are 
an insurer and have SI00,000 in assets, do 
you want to risk those assets to keep day-

Risky business, life. 
Always has been. 
But is it i  - - 
more so these days? 
Must be. The horror
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As one of only two U.S. makers 

of lacrosse equipment, William 

H. Brine of Milford, Mass., lets 

customers know how to plaqe.. 

reorders by printing his compa­

ny’s phone number on the back 

of each helmet. Now the hel- me,

mets carry another message: a warning that lacrosse is a 

dangerous game. In 1984, Brine (photo) paid $8,000 annu­
ally for S25 million worth of product-liability insurance. In 

December, he received notice that his premium was going 

up to $200,000 tor just SI million of protection. Brine is 

taking his chances uninsured. “If we have a large judg­

ment against us,” he says, “it could be^the.end of 

lacrosse.” • ,/p.—. • aaflfch ■ l H&M.-.
Other sporting-goods manufacturers face similar di­

lemmas: many U.S. firms have decided to abandon the 

manufacture of amateur hockey gear, jejf

f
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Nation
care centers open? The an­
swer is probably no. because 
you do not know what you 
have to charge when you do 
not know what the ultimate 
costs o f providing coverage 
might be." Most insurers 
flatly refuse to write policies 
to protect companies against 
suits arising from injuries 
caused by en v iron m en ta l 
pollution. They say they 
have no way o f  gauging the 
risk. That complicates fur­
ther the question o f  who will 
pay for cleaning up toxic- 
waste dumps.

The dubious distinction 
o f  paying the highest increase 
on record may belong to Spe­
cialty Systems Inc., a Rich­
mond, Ind., com , v that 
specializes in removing as­
bestos from buildings. Insur­
ers are so terrified o f  any­
thing having to do with 
asbestos that they canceled 
Specialty’s policies three times

Manufacturers masslng'to urge prodi/ct-ltablllty reform on Capitol Hill
"There are going :o be people whoare dumb and stupid."

between
November 1984 and last April, though the 
nine-year-old company has never been 
sued. Because customers demand proof o f  
insurance before they will give Specialty 
any business, the company wound up buy­
ing a $500,000 policy from the Great 
American Insurance Co. o f  Cincinnati, on 
which it will pay al least S460.000 in pre­
miums, an increase o f  more than 4,90095; 
over the 59,361 premium on its last full- 
year policy. Says Specialty President Fred­
erick Treadway: “ About half a million dol­
lars paid to the insurance company for 
virtually nothing."

The situation is studded with an end­
less variety o f  similar horror stories (see

boxes). Am ong the most prominent are 
those that involve municipal services. 
The city council o f  Blue Island, 111. (pop. 
22,000), last October voted down a 30% 
increase in property taxes thought neces­
sary to pay rocketing liability-insurance 
premiums, and the town expects to self- 
insure for the 1986-87 fiscal year, taking a 
chance that a large judgment might force 
taxes up anyway. Five counties in Missou­
ri closed their jails for several weeks last 
fall, sending some prisoners elsewhere for 
incarceration and releasing minor offend­
ers outright. The jails reopened after the 
counties' sheriffs set up a self-insurance 
pool, which was financed by tax money.

Am ong professionals, malpractice in­

su ran ce p rob lem s have 
plagued lawyers, engineers, 
m em bers o f  co rp o ra te  
boards and even clergymen. 
A  growing number o f  clerics 
are buying, or having their 
churches buy, policies to 
protect them against suits 
like the one brought by a 
California couple who at­
tributed the suicide o f  their 
24-year-old son largely to in­
ept counseling bv his pas­
tors. (That particular suit, 
filed in 1980. was dismissed 
for a second time last year; 
the case is still being ap­
pealed.) Suits against doc­
tors, particularly specialists 
such as obstelricia ..s and 
neurosurgeons, have been 
more successful and h" .e led 
to some o f  the highest insur­
ance premiums. A  typical 
annual premium for an ob ­
stetrician in Los Angeles is 
about $45,000, and for a neu­

rosurgeon in Long Island, N .Y ., about 
$83,000.

Product liability insurance presents a 
major problem for the makers o f  every­
thing from toys to antitoxins. Pertussis 
vaccine for children ran short a year ago 
because Connaught Laboratories sus­
pended production fora  nim -m onth peri­
od during which it could not find insur­
ance at an acceptable price. N ow  Lederle 
Laboratories, the only other maker o f  the 
vaccine, is talking o f  halting output in 
Juiy if  a threatened cutoff o f  its liability 
insurance materializes. Beech Aircraft 
figures the cost o f  liability premiums at a 
stunning S80.000 on each plane it sells. 
Says William Mellon, directoi o f  corpo-
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When New York City’s Roose­
velt Island was opened for resi­
dential development nearly elev­
en years ago, part o f its allure was 
a tramway that would soon con­
nect the community to midtown 
Manhattan in six scenic minu’es.
That lifeline was cut last month when the tram’s liability pre­
mium soared from 5800,000 to nearly $9 million a year. Op­
erators shut down the system, forcing some 5,250 islanders 
to spe.id up to an hour commuting on buses and subways.

Alter two weeks, New York State assumed responsi­
bility for the tramway under a “ self-insurance”  plan that is 
increasingly becoming the solution o f last resort for mu­
nicipal services. Many legislators, however, are dubious 
about forcing governments to enter the insurance busi­
ness. Meanwhile, the little tram that couldn’ t, now can—at 
least until somebody sues. «' ■ <

For sponsor PROpeace, the anti- 
nuclear Great Peace March be­
tween Los Angeles and Wash­
ington turned out to be a 
movable flop, beset by celebrity 
no-shows, cold weather and a 
lack o f funds that last week 
caused the project’s collapse. One major headache was the 
inability to obtain a $5 million liability policy required by 
some municipalities along the marchers’ route. Because 
they lacked such coverage, 900 or so PROpeaccniks were 
denied the use o f a schoolyard in Garemont, Calif., where 
they had planned to camp their third night on ihe road.

Sponsors o f public events ranging from San Francis­
co’s Chinese New Year festival to Maine’s Fryeburg coun­
try fair have also run into trouble securing liability cover­
age. The main reason: the unpredictable nature o f claims 
made by audience members, onlookers anti participants;.’ ’

t  -
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rate communications: "The 
owner-pilot market has all 
but dried up. and one cause 
is the cost o f  product liabil­
ity. It has driven the pn cc o f  
a new airplane out o f  the 
reach o f  the average person 
who wants to buy one."
Som e co m m e rcia l fish in g  
boats that once sailed out o f  
Pacific Northwestern ports 
have been put into dry dock 
because owners could not af­
ford liability-insurance pre­
miums that com m only have 
doubled in the past year 
or so.

R is in g  prem iu m s are 
forcing up prices on a vari­
ety o f  services too. Ski-LiA 
tickets are jumping by S2 or 
53 at many resorts. Through 
last year Kennestone Hospi­
tal in Marietta, Ga.. insured 
itself for the first Si million 
o f  any claims that might be 
made and paid a premium o f
S70.000 for additional cover­
age up to a maximum o f  S10 
million. Now the premium 
has quintupled to S350.000. and 011 top o f  
that the hospital has had to com e up with 
another SI million for its self-insurancc 
trust fund, because the deductible was 
raised to S2 million. Says Executive D i­
rector Bernard Brown: " I f  you com e to 
our hospital, you pay the price. It is being 
passed through.”

Day-care centers, which have become 
an essential part o f  Am erican life in an 
era o f  two-career families, arc a striking 
example o f  how the insurance crunch 
may soon affect the lives o f  many unwary 
citizens. Operators fume that allegations 
o f  child abuse at a handful o f  centers have 
spooked insurers into indiscriminately

Workers dismantling playground equipment on Chicago's Northwest Side
Says ihe insurer: "Pa rk districts are a terrible risk for any carrier."

canceling liability policies or demanding 
gian t prem ium s. M ission  In su rance 
Group, the ch ief provider o f  coverage for 
day-care centers, abruptly pulled cut o f  
the business last year. The handful o f  in­
surers thal will still write day-care policies 
insist either on specifically excluding 
claims for damages arising from sexual 
abuse or setting up rules for strict supervi­
sion, such as unannounced visits by spe­
cial investigators. Says Suzanne Grace, 
associate director o f  the Georgia Day 
Care Association: “ The insurers are tell­
ing us, 'W e don't care what your record 
is.’ This business has the perceived risk o f  
killing an insurance com pany.”

There is one area o f  gen­
ii eral agreement nMut what 

has caused the in : nee cri­
sis: p la in  o ld -ta sh io n e d  

r greed. Ah, but whose greed? 
Insurers and som e o f  

their customers blame ag­
gressive lawyers, inventive 
judges and soft-hearted ju ­
ries for twisting legal con ­
cepts o f  negligence into nov- 
r* shapes to justify excessive 
damage awards to people 
who claim personal injury (a 
tort in legal parlance). A va­
ricious lawyers, they argue, 
seek outrageously high dam ­
ages for clients who have 
flimsy cases, so that the law­
yers can reap huge contin­
gency fees (if the case fails 
the plaintiff s attorney earns 
nothing, but if it succeeds he 
com m only takes one-third 
and, on occasion, as much as 
50% o f  the award). Says Ed­
ward Levy, general manager 
o f  the Association f  Califor­
nia Insurance Companies: 
“ Lawyers are out to make a 

buck, and they seem to have littloconcern 
for the overall societal effects o f  what they 
are doing."

Plaintiffs’ attorneys are every bit as 
willing to point the finger. Insurance com ­
panies, they charge, are using deceptive 
tales o f  excessive damage awards to justi­
fy the exorbitant premiums that they 
charge the public. Says Browne Greene, 
president-elect o f  the California Trial 
Lawyers Association: "Their greed takes 
us back to the robber barons o f  the 19th 
century.”  Many consumer organizations 
add lhat insurers are seeking unjustified 
premium hikes to cover up their own bad 
management and poor judgment o f  risks.

C i t y  H a i t
__■»

i i r -
i p #Insurance woes have made for a 

sorry spectacle in the Northern 
California seaside village o f 
Point Arena (pop. 450). When its 
S2 million liability policy expired 
in July, village officials decided 
to take the chance o f going with­
out coverage. A new policy was eventually offered, but at 
50% mere than the eld rate of $6,700. Point Arena de­
clined. Says Tracy Du Pent (photo):uWe would be broke.”  

Fearing personal vulnerability in litigation against the 
town, Du Pont’s predecessor Kay Spack resigned in Au­
gust. The town council voted to install wry signs at town 
limits warning visitors to “ enter at your own risk," but 
abandoned the plan when a motel owner threatened to 
sue. Less wry is the prediction o f some experts that two- 
thirds o f California’s 440 towns and cities will be forced to 
operate without liability insurance by next July. .

O v e r b o a r d

When the board o f Detroit’s Ar­
mada Corp. meets these days, 
the directors could easily fit into 
a subcompact car—never mind 
a limo. The company, which 
produces automotive exhaust 
systems, had carried S10 million 
in liability coverage for its ten-member board and 28 cor­
porate officers. Last November it was notified that the rate 
would increase from $45,009 a year to $720,000. Armada 
refused to pay. Fearing exposure to litigation, eight bo; rd 
members, including Chairman Jerry D. Luptak (photoj, 
resigned last month. (Luptak remained as president.)

Vice President Lowell Robinson could not recruit 
more than two new directors. Says he:'“ It’s getting very 
difficult to find qualified people.”  The number o f lawsuits 
filed against directors o f U.S. corporatiorisOby some esti­
mates, has climbed by more than 150% arifiPl974.
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N a t i o n
Americans have always been a liti­

gious people But there does seem to be a 
rise in the number and size o f  liability 
suits ‘'icing every type o f  company, from 
soccer-bal! makers to cigarette manufac­
turers. From 1977 to 1981, the number o f  
civil lawsuits in state courts grew four 
times as fast as the population o f  the U.S. 
And in the decade between 1974 and 
1984. the number o f  product-liability suits 
in federal courts expanded 680%. The 
first million-ciolJar verdict did not occur 
until 1962, but there were 401 in 1984, ac­
cording to Jury Verdict Research Inc., a 
private group. The average verdict in 
pro luct-Iiabiiity cases now tops SI mil­
lion: preliminary figures for 1985 indicate 
that the average verdict in medical mal­
practice cases also exceeded S 1 million for 
the first lime. These giant awards, insur­
ers say. exert an influence out o f  propor­
tion to their n um ber They set a tai^et for 
plaintiffs and their attorneys to shoot for, 
and move defendants to offer high out-of- 
court settlements rather than take a 
chance on what a jury might do.

The Association o f  Trial Lawyers o f  
America counters by arguing that the 
Jury Verdict Research figures on averages 
arc distorted by a relatively small number 
o f  huge verdicts. In addition, they say, the 
figures count only the initial outcomes o f  
trials that the plaintiffs won. If defendant 
victories, out-of-court settlements and 
verdicts reduced on appeal were factored 
in. say the lawyers, even the average level 
o f  awards would be much lov/er. ATLA as­
serts thal more than two-thirds o f  the mil­
lion-dollar awards compensate victims or 
relatives for genuinely serious injuries, 
such as death or permanent paralysis, re­
flecting a laudable determination by ju ­
ries to see that companies pay the price 
for misdeeds that once went unpunished.
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In some cases, people .'"'e successfully 
pressing claims that seem patently silly. 
One example: a man who attempted sui­
cide by jumping in front o f  a subway 
train sued the New York City Transit Au­
thority, contending thal the motorman o f 
the subway thal hit him had been negli­
gently slow in bringing the train to a 
halt. He won 5650,000 in an out-of-court 
settlement

Y'1 ‘ much o f  the lore surrounding the 
subject has been exaggerated. ATLA ana­
lyzed several cases that insurers regularly 
trot out to prove that the system has got 
out o f  hand and found lhat the facts did 
not quite suppor’  the versions th t have 
passed into insurance folklore an 1 public 
print, although one or two, even after cor­
rection, still sound odd. Some examples:
► According to one frequently cited tale, 
a body builder competing in ?  footrace 
with a refrigerator strapped t / his back

was injured when one o f  the straps came 
loose; he sued several defendants, includ­
ing the strapmaker, and won SI million. 
The facts, according to the lawyers' 
group, ten athletes competed in a tele­
vised stunt race, each with a 400-lb. re­
frigerator strapped to his back; each re­
ceived a written contract guaranteeing 
that the equipment had been tested for 
safety. Franco Colum bo, a world-cham pi­
on body builder, did fall and suffered total 
knee displacement that required exten­
sive surgery. At the trial, testimony 
showed that the equipment had never 
been tested or  anyone o f  Colum bo’s size 
while running (he is 5 ft. 7 in.. much 
smaller than anyone else in the race). In 
fact, the engineer for the fitness center 
that developed the contest said that he 
had warned the organizer, Trans World 
International, thal the whole race was un­
safe. Colum bo did win slightly less than 
SI million from Trans W orld, but the 
strapmaker was not sued because the 
strap never broke.
► Another tale allegedly involves a fat 
man with a history o f  coronary disease 
who suffered a heart attack while trying 
to start a Sears lawn mower, sued Sears 
and the manufacturer, contending lhat 
too much force was required to pull the 
rope, and won SI.750,000. The real story, 
the trial lawyers point out, is lhat a 32- 
year-old doctor, who had no history o f  
heart trouble, fell victim to a heart attack 
after fulilcly yanking the lawn mower’s 
starter cord 15 times. A Philadelphia jury 
found that the mower's exhaust valve 
failed to meet the manufacturer’s own 
specifications, hindering start-up to the 
extent lhat the rope indeed had to be 
pulled with excessive force. The jury did 
award S1,750,000, but the case was subse­
quently settled for an undisclosed amount.

B i r t h  P a n g s

Six out o f every ten babies bom 
in Rhode Island draw their first 
breath in the Women & Infants’
Hospital o f Providence, a 102- 
year-old institution that handles 
only obstetrical and gynecologi­
cal cases. The facility also takes 
high-risk cases from nearby hospitals, a practice not calcu­
lated to attract insurance salesmen. Women & Infants’ has 
managed to hold on to a S3 million primary malpractice 
policy, but it has been trying vainly since last October to 
renew its S10 million supplemental coverage.

No field in medicine has been harder hit by the insur­
ance crisis than obstetrics According to the American 
College o f Obstetricians and Gynecologists, 73% o f its 
24,500 members hr. e been sued for malpractice at least 
once. To escape the soaring cost o f malp’ actice protec­
tion, some. 3,000 ob-gyns have abandoned ihe specialty.

C r y i n g  S h a m e

The -Edith B. Jackson chiid-care 
program operates seven day­
care homes, a nursery school 
and toddler center for some 45 
children in New Haven, Conn.
Affiliated with Yale University, 
the widely recognized project 
has not incurred a single insurance claim in 13 years in 
business. Yet last year the program’s liability coverage was 
canceled, and the only substitute policy available, for 
$2,400, is six times the 1984 premium and specifically ex­
cludes coverage for child abuse.

Co-Director Judy Silverman (left in photo) charges 
that underwriters are unduly skittish about day care be­
cause o f a few widely publicized child-abuse cases. But 
even she is worried: “ We try to be very careful,”  she says, 
“ but I am uneasy. I f  a case o f abuse came up and we were 
sued, my co-director and I could be held responsible.” ^ .
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► Another oft-used example is o f two 
Maryland men who supposedly put a hot- 
air balloon into a commercial laundry 
dryer. The machine exploded, injuring 
both men, who won S885.000 from the 
maker o f the dryer. What actually hap­
pened is that the men took the balloon to 
a hospital that had laundry equipment de­
signed for industrial purposes. The dryer 
vibrated violently and then exploded. 
Both men were injured; one required mi­
crosurgery to reattach liis hand, which 
was almost severed. The dryer’s maker 
had a patent on a device that would have 
stopped the dryer automatically if it be­
gan to vibrate excessively, but had de­
clined to install the device on the dryer 
because o f the cost. Oddly, in this case the 
actual award, S I.260,000. exceeded the 
figure usually quoted, but the lawyers 
point out lhat the common account o f the 
case ignores the dryer manufacturer's fail­
ure to install the protective device.
► In yet another celebrated case, a bur­
glar supposedly fell through the skylight 
o f a school, sued and was awarded
S260.000, plus S I,500 a month. The full 
story, il seems, is thal a 19-year-old man 
and three friends tried to take a floodlight 
o ff the roof o f a California high school aa a 
lark; he fell through the skylight and suf­
fered loss o f the use o f all four limbs, plus 
severe brain damage. The skylight had 
been painted the same color as the roof 
and was indistinguishable at night; the 
school district knew that it was dangerous 
because someone else had been killed fa ll­
ing through a similar skylight at another 
school six months earlier, and had sched­
uled the skylight for repainting. It settled 
out o f court for S260.000. plus 51.200 a 
month initially, to be increased by 3% 
each year. Still, it seems debatable wheth­
er someone should be so generously com­

pensated for injuries, even that severe, 
sustained while committing a thefl.

Yet whatever the merits o f these and 
other specific cases, the insurance compa­
nies are correct in their basic contention: 
an evolution in liability law has led to 
higher jury awards and is at least partly 
responsible for the rise in insurance rates. 
One important change: the amounts as­
sessed by juries to compensate for lost 
wages, medical payments and the like 
now make up a small part o f many liabil­
ity awards Juries are increasingly likely 
to add on far larger amounts for noneco­
nomic dan ages, that is. for such unquan- 
lifiable things as pain and suffering.

Equally significant is the growing size 
o f punitive damages, which supposedly 
serve the same purpose as a don't-ever- 
do-anything-like-thal-again fine o f the 
defendant. Juries sometimes find that a 
person’s actual damages amounted to

only a few thousand dollars, yet decide 
that the corper-uion at fault should also 
pay punitive uumages in the millions In 
one startling case, now awaiting decision 
by the U.S. Supreme Court, an Alabama 
couple sued Aetna Life & Casualty Co., 
claiming that it had wrongfully refused to 
pay S I,650 o f the wife’s hospital bill. A 
jury awarded thern punitive damages o f
S3.5 million, o r 2.121 times the size o f the 
disputed bill.

Courts and legislatures have steadily 
expanded definitions o f who can be sued, 
and on what grounds. These days you usu­
ally can sue city hall, despite the doctrine 
o f sovereign immunity, which hoids that 
governments cannot be sued without their 
consent. State laws, and court interpreta­
tions o f them, have granted that consent 
more and more.

Another legal concept being used ever 
more widely is that o f strict liability, 
which makes possible an award o f dam­
ages without any proof o f negligence. In i­
tially it w as applied, for example, to busi­
nesses co ducting abnormally dangerous 
activities. Mow it has been expanded to 
product-liability cases: a plaintiff need 
not prove that the manufacturer o f a 
product was negligent, only that the 
plaintiff was injured while using the prod­
uct in the manner intended.

More states have also adopted looser 
standards o f comparative negligence. 
Even if an accident was partly due to the 
plaintiff’ s own negligence, he can success­
fully sue someone else who also bears 
some o f the blame. In California, for ex­
ample. a woman who stumbled in a 
church parking lot on the way to a meet­
ing sued the church, the group holding the 
meeting and the city, contending that the 
lot was not lit well enough. Although the 
defendants felt she was largely responsi-

T r u c k  S t o p

Tom Leonard’s Miami-based 
trucking firm, founded by his 
grandfather in 1919, was be­
sieged in recent years by a fleet o f 
problems, includingsharp tax in­
creases and price competition.
The company (1984 sales: S21 
million) managed to work around all o f them but one: find­
ing the S5 million in liability insurance it was required to 
carry. Because many Leonard trucL, hauled parts o f the 
space shuttle, rockets and other explosives, underwriters 
kept hiking rates, limiting coverage and finally refusing to 
provide sufficient insurance at any price. When his cover­
age expired last July. Leonard simply shut down.

Insurance is scarce forcarriersof any hazardous materi­
als, especially if flammable or toxic. “ Companies used to 
write us up with no problem," says Leonard. “ But when 
rates changed, we may as well have been child molesters.”

S a w e d  O f f

The saws, lathes and other 
woodworking equipment manu­
factured by the Oliver Machin­
ery Co. o f Grand Rapids are de­
signed to last for years. That sign 
o f good workmanship is anathe­
ma to insurers, who shun haz­
ardous products that can lead to lawsuits over long periods. 
“ A machine may be 50 or 60 years o ’d, been through a 
number o f owners,”  says Company President Dana Bald­
win. “ But if someone gets hurt on it, we will get sued.” 
Largely because o f that exposure, Oliver’s product-liability 
premium quadrupled this year, from $72,000 to S282.000.

Oliver swallowed its rate hike, but others cannot; 34 o f 
the 113 members o f the Wood Machinery Manufacturers 
o f America have left the business. In their place are small, 
single-product compar.ies that do not have the same long 
insurance “ tail”  that often gets caught in lawsuits. ’ y ;
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ble, all three agreed to a settlement paying 
her S80.000.

Perhaps the thorniest concept, one 
that has become a growing factor in many 
cases, is called “j .  j i t  and several liabil­
ity." It allows a plaintiff to sue everyone 
who might share in the responsibility for 
an accident, and if any one o f  the defen­
dants is found to be partially al fault, that 
defendant may be forced to pay the entire 
judgment. Originally, it was applied to 
wrongdoers who had acted in concert, but 
now is more often invoked against defen­
dants who acted independently. In prac­
tice, it increasingly means that awards fall 
most heavily on the defendant with "deep 
pockets," often the one carrying the most 
insurance. The doctrine is now in force in 
nearly 'U  states.

C.,u .vay to sh< 
work— and the 
insurance coveiat- 
case settled last y e .

how these concepts 
s they can have on 
is through a classic 
that began with a

child ’s fall and er.deU with most o f  Chica­
go ’s parks being stripped o f  certain kinds 
o f  playground equipment. It began in 
1978 when two-year-old Frank Nelson 
fell through a wide space at the top o f  a 
slide in a city playground and struck his 
head on the pavement 11 fl. bc ’-'w. He 
suffered severe brain damage; the left side 
o f  his body is still paralyzed, and his 
speech and vision are im jaired. Nelson’s 
family sued the manufacturer o f  the slide, 
the contiactor who installed it and the 
Chicago Park District. Lawyers contend­
ed that the district had been negligent in 
failing to warn against use o f  the slide by 
small children, in not providing proper 
supervision o f  the playground and not 
putting a softer surface under the slide.

Officials o f  the park district and its in­
surer, U.S. Fidelity and Guaranty Co. o f  
Baltimore, still contend thal the primary

responsibility for the accident fell on 
Frank's mother; she allowed the boy to go 
on a slide he was toe young to use. and 
should have been watching him more 
closely. But they never formally accused 
the mother o f  negligence in pretrial pro­
ceedings; such an argument would not 
have succeeded unless they also could 
have convinced a jury that the park dis­
trict bore no blam*. whatever. In this case 
the park district was the defendant with 
the deep pockets— S50 million in liability 
insurance— and Fidelity was afraid thal it 
would be hit with the largest share o f  any 
judgment. Paul Jacob, the insurer’s Chi­
cago branch manager, notes that in Illi­
nois a defendant who is found to bear any 
part o f  the responsibility for an accident 
can be liable for all o f  a damage award. 
Says he: "Showing thal any defendant is 
not \%  negligent is virtually impossible."

Unwilling lo risk paying the damages

a jury might award to a child who had 
been so severely injured, Fidelity offered a 
settlement. It proposed to put up SI.5 mil­
lion to buy an annuity that will make pay­
ments each year to Frank Nelson for the 
rest o f  his life. The f' mily accepted, and 
the case was closed without trial.

But that is not quite the end o f  the sto- 
ry. Fidelity at first canceled the park dis­
trict’s insurance, but eventually renewed 
for much less coverage at a greatly in­
creased premium. "Park districts are a 
terrible risk for any carrier to have to as­
sume," explains Jacob, 'finally, the park 
district, gun-shy becaust several suits are 
still pending against it, began tearing 
down all jungle gyms and slides over 6Vi 
ft. high and carting them out o f  the city's 
513 playgrounds. "Accidents happen no 
matter what you do," says Park District 
Treasurer Jack Matthews. "In  the past, 
when Johnny fell o ff the swings, the park 
superintendent took him to the hospital, 
and that was the end o f  it. Now the parks 
are inundated with suits."

Such cases show how com plex and 
changing legal doctrines can increase the 
risks faced by insurance companies and 
make those risks more unpredictable. But, 
as consumer advocates point out, they do 
not explain the full story. The legal d oc ­
trines in question have been evolving for 
many years. The rise in the number o f  
persona 1-injury lawsuits and the size o f  
jury awards has also been gradual. But 
apart from medical malpractice insur­
ance, which has been a headache for both 
doctors and insurers for at least a decade, 
it is only in the past two years that liability 
premiums have exploded and policies 
have been canceled wholesale.

What happened? Lawyers and con­
sumer activists charge that insurers are 
paying the price—<"r rather, trying to

S t i f f  D r i n k s

From 5 to 6  p.m., the price o f  a 
Heineken beer at the Red Blazer 
restaurant in Concord, N.H., 
was $14.75 instead o f  the usual 
$2.25, and a Beefeater's martini 
cost $40. Inflation? Sort of. The 
Red Blazer and some 400 other 
New Hampshire bars sponsored an Unhappy Hour last 
month to dramatize the rising cost o f  liability insurance for 
liquor retailers. The restaurant’s premium had been hiked 
from $ 1,000 to $ 12,000 annually, and its owner hoisted bar 
tabs in protest. As courts have held tavern own :rs at least 
partly responsible fo r damage caused by intoxicated cus­
tomers, retail liquor outlets have felt the squeeze from in­
surance companies. But Unhappy Hour prices are not likely 
to become permanent: New Hampshire Insurance Com­
missioner Louis Bergeron argues that higher premiums 
have actually raised bar costs no more than 18e a dnnk.

H u t ? s  5Jp
W hen a la te -w inter storm  
dumped nearly 100 in. o f snow 
on California’s Sierra Nevada 
range near Lake Tahoe in March 
1982, operators o f the Alpine 
Meadows ski area closed down 
their 13 lifts and warned guests 
not to venture onto the slopes. When an avalanche struck, 
however, it did not bu ry the ski trails but the parking lot and a 
ski-patrol building, killing seven people. The families o f three 
victims sued Alpine Meadows for $10 million in damages.

Last December a ju ry  decided that the resort was not re­
sponsible fo r the tragedy. Nevertheless, Alpine Meadows 
did not emerge unscathed- legal fees for the trial totaled some 
$700,000, and the resort’s 1986 liability premium doubled to 
nearly $800,000. Like other businesses hit with major cost in­
creases, Alpine Me idows passed on the added expense. It 
raised the price o f i  one-day lift ticket from $24 to $26.

.:\r *a.j
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make ihe public pay t.V? price— for their 
own mismanagement and bad judgment. 
Liability insurance has always been a no­
toriously cyclical industry. Says Robert 
Hunter, head o f the National Insurance 
Consumer Organization: "A t the top o f  
the cycle you write (policies for) every­
body, no matter how bad. and at the bot­
tom you cancel everybody, no matter how 
good. It's a manic-depressive cycle."

Harsh words, but again containing 
some truth. In the best o f  times, property 
and casualty insurers, the kind that issue 
liability policies, rarely make much mon­
ey on underwriting: the premiums collect­
ed have exceeded claims paid in only two 
o f  the past ten years. Most o f  their profits 
com e from investing the premiums they 
collect. Five years ago. when the prime 
rate, keystone o f the U S. interest-rate 
structure, hit an incredible high o f  21 !49fc. 
such investments paid o ff  very, very well.

Insurers grudgingly concede that they 
went all out to attract premium income 
that could be invested at those towering 
interest rates. They wrote liability policies 
that posed a high risk at premiums low 
enough to almost guarantee an underwrit­
ing loss; competitive rate-cutting slashed 
seme premiums by 2(K£ or more. But the 
insurers never got the bonanza they ex­
pected. Underwriting losses rose faster 
than investment income grew even when 
interest rates were at their peak.

Then the bottom fell out. Interest 
rates began tumbling in 1981; the prime is 
now at an eight-year low o f  9%. Under­
writing losses ballooned. Foreign reinsur­
ers— Lloyd’s o f  London is the biggest—  
lhat mdemnify most American casualty 
companies against extraordinary losses, 
cut back sharply or ran away from the 
business entirely, leaving the American 
fir .Tts to shoulder the losses alone. Finally, 
in 1984 underwriting losses swallowed up 
in .estment income entirely and, accord­
ing to industry statistics, property casual­
ty insurers suffered an overall pretax loss 
o f  S3.8 billion. It was the first red-ink fig­
ure in mne years. In 1985 the pretax loss 
increased to S5.5 billion. Some 40 liability 
insurers have become insolvent in the 
past two years.

L ike the figures on jury verdicts, 
the insurers’ profit-and-ioss sta­
tistics are in sharp dispute. Con­
sumer advocates insist that i f  ad­
justments are ma »e for some 

quirks in insurance accounting (primarily 
involving the treatment o f  taxes, divi­
dends and the rising paper value o f  invest­
ments), the industry’ made a net profit ev­
ery year, ih e  Insurance Information 
Institute, indeed, has acknowledged an 
industry profit after taxes o f  SI.7 billion 
last year, which it contends still amounts 
to a poor return.

The National Insurance Consumer 
Organization maintains that the true fig­
ure was 55 billion. Given lhat, the indus­
try’s critics argue, the premium increases 
now being posted go far beyond what is 
justified. Sneers Gerry Spence, a famed 
W yom ing trial lawyer (no relation to Mi­

■ .... 
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ami's J.B. Spence): "W hat the insurance 
companies have done is to reverse the 
business so that the public at large insures 
the insurance companies." Consumerists 
often point to the judgment o f  Wall Street, 
bardly a Naderite stronghold. Stock trad­
ers bid up the price o f  property-casualty 
insurance shares an average o f  about 50l"o 
last year, in the apparent belief that the 
industry at minimum is on its way back to 
solid profitability.

Well, maybe. But that road to recov­
ery threatens, at least for the moment, to 
cripple large segments o f  the U.S. econo­
my and be extremely costly for every 
policyholder, taxpayer and consumer. Ev­
ery day brings word o f  new repercussions: 
doctors raising their fees, playgrounds 
closing, swimming meets being called off, 
transit systems facing financial jolts, fra- 
tr. ties having their coverage canceled, 
o i ! ;ld service companies closing down. 
Auud all o f  the attendant finger pointing, 
a serious search is under way for some 
solutions.

S elf-insurance is a strategy lhat 
many businesses, professional 
people and governments are 
exploring (or. more often, being 
forced into). But the experience 

o f  doctors indicates it is not much o f  a so­
lution. In the mid-1970s, doctors orga­
nized a number o f  companies, promptly 
dubbed "bedpan mutuals," to write mal­
practice insurance at lower premiums. 
But set sal o f  the bedpan mutuals are said 
to be in financial trouble, and as a group 
they too are raising premiums rapidly. 
G oing bare is an act o f  desperation: busi­
ness executives and professionals who are 
operating without insurance almost unan­
imously voice deep worry lhat a single big 
lawsuit could wipe them out.

As might be - xpected, many are seek­
ing new legislation as a solution. But what 
line should it take? One approach is called 
tort reform, which involves putting limits 
on damage awards in malpractice, negli­
gence and personal-injury cases. A d vo­
cates insist that this will allow insurers to 
get enough o f  a handle on their potential 
risks to make writing liability policies a 
predictable exercise rather than a crap- 
shoo*. The leading ideas: 1
► Put lim its on  p a in -a n d -su ffe r in g  
awards and punitive damages. Republi­
can Senator Mitch M cConnell o f  K en­
tucky has introduced a congressional bill 
encouraging states to cap pain-and-suf­
fering awards at S 100,000 and to require 
that punitive damages be paid to a court, 
as outright fines are, rather than to a 
plaintiff and his or her attorney.
► Establish stricter standards for proving 
who really bears how much o f  the blame 
for an accident or injury. Senator John 
Danforth, a Missouri Republican, is spon­
soring a bill that would set uniform feder­
al standards in product-iiability cases to 
replace the present morass o f  50 often 
conflicting state laws; it would require a 
plaintiff to prove negligence or fault by 
the manufacturer.
► Either abolish the doctrine o f  jo in t and
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several liability or revise it along the lines 
o f  a proposition that Californians will put 
to a vote on June 3. The proposition would 
make a defendant’s share o f  any pain- 
and-suffering award proportionate to the 
defendant’s degree o f  blame; a defendant 
found to bear 25%, say, o f  the responsibil­
ity for an accident or injury could be 
forced to pay no more than 25% o f  the 
damages. That would be more equitable, 
but requiring juries to assess proportion­
ate shares o f  fault among several defen­
dants would add to the complexity o f  law­
suits and the time needed to settle them.
► Limit contingency fees, so that law­
yers would have less incentive to 
seek outsize damages for their 
clients. Several states are ponder­
ing variations on a California law 
that sets up a scale in
medical malprrot.'M. -,.-.scs: an at­
torney can take up to 40% o f  the 
first S50.000 o f  a judgment, but 
that share dwindles by stages to 
only 10% o f  any amount over
S200.000.
► Institute some sort o f  punish­
ment, perhnps a fine, for attor­
neys who file frivolous suits. At 
minimum, reiormers often urge 
adoption o f the European system, 
under which the loser o f  a lawsuit 
usually pays the winner's court 
costs.

This last idea has yet to gain 
much ground, but different com ­
binations o f  the others are being 
advanced in several states. The 
National Conference o f  State 
L egislatu res estim ates that 
around 1,200 bills have been in­
troduced since last December 
dealing with the insurance ctisis 
in one way or another, and most 
contain some sort o f  tort reform.
On the federal level, besides the 
M cConnell and Danforth proposals, a 
R eagan  A d m in istra tion  study group  
headed by Assistant Attorney General 
Richard Willard is expected to recom ­
mend a bill limiting pain-and-suffering 
awards and punitive damages; it would 
also establish fighter standards for gaug­
ing fault to govern suits in federal courts. 
(U ncle Sam has more than a bystander's 
interest: the U.S. was a defendant in more 
than 10,000 damage suits in fiscal 1985, 
and wound up paying 5200 million to 
plaintiffs.)

Some 600 members o f  the National 
Association o f  Manufacturers descended 
on Washington last week to lobby for the 
Danforth bill, which besides setting na­
tional standards for product-liability suits 
would establish a new procedure for 
speedy out-of-court settlement o f  claims 
for econom ic damages. They first gath­
ered at the Marriott Hotel to swap horror 
stories and pep talks. Under present legal 
rules, “ you’re afraid to try anything, put 
any r.ew product on the market,”  cried 
Gust Head bloom, president o f  Michigan's 
A pex Broach & Machinery Co. Peter J.

26

Nord. president o f  Schauer Manufactur­
ing Corp. in Cincinnati, which makes bat­
tery-charging machines, drew loud ap­
plause by declaring, “ There are going to 
be people who are dumb and stupid and 
screw up no matter what we do.” Ohio 
Democratic Congressman Thomas Lu- 
ken showed up to cheer on tiie manufac-. 
lurers. Said he: "Probably no recent issue 
has snowballed so quickly."

After eating paper-bag lunches, the 
manufacturers boarded buses to Capitol 
Hill to buttonhole legislators from their 
home states. So many Michiganders 
packed into the office o f  Democratic Sen­

ator Carl Levin that several o f  the busi­
nessmen had to perch on upended attache 
cases. Levin warned them that “ the whole 
spirit o f  Congress is to get away from reg­
ulation," but promised to take a careful 
look at the Danforth bill. Plaintiffs’ attor­
neys, needless to say, oppose all lort-re- 
form plans. They com m only accuse insur­
ers o f  creating a sense o f  crisis to enact 
laws that would deny just compensation 
to victims o f  malpractice or injury. More 
troubling, they insist that all the tort-re- 
form ideas would undermine a fundamen­
tal principle o f  democracy: the idea that 
any citizen should have unrestricted ac­
cess to the courts for redress o f  any griev­
ances he might suffer. Robert Habush, 
president o f  the Association o f  Trial Law­
yers, says o f  the tort-reform movement, 
“ In my 25 vears in law, this is as serious a 
threat to the civil justice system as I have 
ever seen. People have decided there is 
going to be a hanging, and it is just a ques­
tion o f  what tree and what rope."

In all probability, lhat seriously over­
states the case. Present and former trial 
lawyers populate state legislatures and

Congress in numbers large enough to ! 
wield formidable blocking power. There | 
is a question, loo. o f  whether the courts i 
would uphold any serious tort reforms [ 
that might be enacted. One omen: the i 
Cook County, 111., circuit courl last year 
ruled that major parts o f  a newly enacted 
law stretching out damage awards in 
medical malpractice cases violated the Il­
linois constitution.

The alternative legislative approach 
to the insurance crisis is tighter regulation 
o f  insurance companies. At the federal 
level, trial lawyers and consumer advo­
cates are pressing for repeal o f  the insur­

ance industry’s exemption from 
antitrust laws. That exemption 
allows insurers to share informa­
tion and. according to their oppo­
nents, engage in collusive premi­
um-setting policies that would be 
illegal in any other industry. In 
state legislatures, many proposed 
bills would enlarge the authority 
o f  insurance commissioners to 
block arbitrary policy cancella­
tions and gargantuan premium 
increases. The Florida depart­
ment o f  insurance has written a 
proposed bill that would require 
insurers to disclose what dis­
counts and surcharges they apply 
to premium rates. Without that 
in fo rm a tio n , says In su rance 
Commissioner Bill Gunter, "the 
rate itself is meaningless." He 
adds, "W e think insurers need 
someone to look over their shoul­
der and keep them honest."

One mildly encouraging sign 
is lhat a growing number o f  legis­
lators seem to recognize that, just 
as the crisis has no single cause, it 
cannot have any single solution. 
They are proposing various com ­
binations o f  tighter insurance 

regulation and tort reform. A  bill on the 
verge o f  enactment by the Minnesota leg­
islature would set up "joint underwriting 
associations" o issue liability policies, 
written by the state, to customers who 
could not get commercial insurance; any 
losses would Iv. picked up jointly by the 
state's insurers. But to limit those losses, 
the bill also would restrict punitive dam ­
ages, among other tort reforms.

Some combination o f  measures seems 
needed, and fast. Anything that affects 
matters ranging from the pace o f  oil ex­
ploration to the availability o f  slides in 
Chicago playgrounds must be taken very 
seriously. The nation, once proud o f  its 
fron tier  in d iv idu a lism , has gradu a lly  
adopted a no-risk mentality based on  the 
belief that ifanything bad happens, som e­
one should be made to pay. But as damage 
awards lose any connection to actual 
damages and insurance companies flail 
around anxiously, that someone is turning 
out to be everyone. By George J.CtarcK
Reported by Anne Constabh/Wesblngtoa, B. 
Rue tell Leavltt/Atlante end Michael Riley/ 
LosAngetee
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MEMORANDUM TO IN S T ITU TE  FRIENDS AND SPONSORS 

Re: Senate Tes tim ony on Medical M alpractice

On March 26, 1986, ICJ c o ns u l t a n t  Patricia D a n z o n *  a p p e a r e d  b e f o r e  the 

U.S. Senate J u d i c i a r y  C o m m i tt e e  to deliver t e s t i m o n y  on The E f f e c t s  o f  
Tort Reforms on the Frequency and S e v e r ity  o f  M ed ica l M a lp rac tice  
C la im s: A Summary o f  Research R e s u lt s . We have r e p r i n t e d  h e r  remarks

and are s e n d i n g  them to you u n d e r separ a t e cover.

In her p r e v i o u s  w o r k  for the Institute, the author a n a l y z e d  m ed i c a l  

malpra ct i c e  claims dat a for the years 1974-1978. Thi s  e a r l y  analysis, 

w hile c o n t r i b u t i n g  va l u a b l e  i n f o r m a t i o n  to a g r o w i n g  debate, c o u ld  not 

purport to m e a s u r e  the long-term impact of tort r e f o r m s  enact e d  s ince 

1975. For h e r  m ost recent research, Patricia has u sed claims d a t a  for 

the full d e c a d e  1975-1984. Her test i m o n y  summ a r i z es  this n e w  research 

and compares the results to her e a r l ie r  work.

T h e  Ins t i t u t e  w i l l  publi s h  the full v e r s i o n  of Dr. D a nz o n ' s  u p d a t e d  

research r e s u l t s  in early summer. He r  testimony is a p r e v i e w  of he r  

full report.

S i n p c r e l y

G H S :tp

* Dr. D a n z o n  is no w  A s s o c i a t e  P r o f e s s o r  of Health C a r e  Systems and 

Insurance at T h e  W h a r t o n  School, T h e  U n iversity o f  Pennsylvania.
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MEMORANDUM TO IN S T ITU TE  FRIENDS AND SPONSORS 

Re: Senate T e s tim o n y  on T o r t  L ia b il ity

On February 27, 1986, ICJ se ni o r  r e searcher Dr. D e b o r a h  R. Hensl e r  

delivered t e s t i m o n y  on the tort liability system b e f o r e  the U.S.

Senate C o m m e r c e  Committee. W e  hav e  reprinted her r e m a r k s  as an ICJ 

Paper, Summary o f  Research R e su lt s  on the Tort L i a b i l i t y  System , 
P-7010-ICJ, a n d  are send i n g  a cop y  to you under s e p a r a t e  cover.

Institute r e s e a r c h  reports h ave add r e s s e d  many of t h e  k e y  que s t io n s  

now facing p o l i c y m a k e r s  in t heir de b ut e  on the l i a b i l i ty  " c r isis." In 

her summary fo r  the C o m m e r c e  C ommittee, Dr. Hensler h i g h l i g h t e d  five 

topics on w h i c h  the ICJ has c o n d u c t e d  research: t r e n d s  in c ivil jury

verdicts, c o r p o r a t e  responses to prod u c t  liability lawsuits, public 

expenditures for p e r sonal injury litigation, mass t o x i c  torts, and the 

use of a l t e r n a t i v e  d i s p u t e  r e s o l u t i o n  procedures.

I'r sure you w i l l  find Debby's rema r ks  interesting a n d  g e r m a n e  to the 

con' inuing d e b a t e  on the liability sy s te m  in this country.

G H S :tp



r 09.16.040 A laska Statutes § 09.16.040

rata contribution is that it term inate the 
litigation. C riterion In*. Co. ▼. Laita la,

Sup. Ct. Op. No. 2599 (F ile  No. SOU ). 658 
P.2d 112 (1983 ).

Sec. 09.16.040. Release or covenant not to sue. When a release 
or covenant not to sue or not to enforce judgment is given in good faith 

X  to one of two_orjnore porsonsjjable intoR for the same injury or the 
same wrongful death

(1) it does not discharge any of the other tortfeasors from liability for 
the ir\jury or wrongful death unless its terms so provid§*!nil iFreducesi

Tjhe claim against the others to the extent of fih'y amounTsilpulaled by 
therelease or thi  covenant or in the amount of the consideration paid 
for it, whichever is the greater; and

(2) it discharges the tortfeasor to whom it is given from all liability 
for contribution to any other tortfeasor. (5 1 ch 80 SLA 1970)

N O TES  TO  D E C IS IO N S

Section app lies w he re  settlem ent ̂ d am ages and "no.m ore, regflt^Tcsi7>f th» *
wn» mndc o f le r  e ffec tiv e  d o le  o f  chnp- 
tc r . — Although causes o f action arose Bt 
the time o f the accident before the effective 
date o f this chapter, th i* section i* 
applicable where the settlement was made 
a fte r this chapter became effective. Layne 
v. United States, 460 F.2d 409 (9th Cir. 
1972).

This section is In tended  to Inc lude 
those v ic a r iou s ly  lia b le . A laska A irlines 
v . Sweat, Suo. Ct. Op. No. 1464 (F ile  Nos. 
2912 , 3105), 568 P.2d 916 (1977).

The language "one o f two o r more 
persons liable in tort fo r the same 
iryury . . seems to include a party who is 
vicariously liab le . A laska A irlines v. 
Sweat, Sup. CL Op. No. 1464 (F ile  Nos. 
2912 . 3103 ), 568 P.2d 916 (1977)

Imp!ii?d indem n ity  be tw een  con ­
c u rre n t ly  neg ligen t to rt fen so r*  Pub­
lic  policy dictates *hBt A laska should not 
adopt implied indemnity between con- 
r  Tently negligent tortfeasors. Vertecs 
Corp. v. Rcichhold Chems., Inc., Sup. CL 
Op. No. 2647 (F ile  No. 6566 ), P.2d 
(1983); State Mechanical, Inc. v. Liquid 
A ir, Inc., Sup. Ct. Op. No. 2684 (F ile  Nos, 
6 1 45 ,6 1 72 ), P.2d (1983).

P la in t i f f  pe rm itted  to  rece ive  on ly  
am oun t o f  ad judged  dam ngcs. — While 
th is section changed the common 1. v in 
one respect (i.e., by providing that release 
o f  one jo in t tortfeasor does not 
automatically release the other j  int tort­
feasors), it^ rctained that part o f  (lie 
common law  ru le embodying the sound 
public policy o f perm itting a p lain lifT to 

XTreceive only the amount o f his adjudged

Source o f tiro recovery. Layne v. United 
SfafcsTlGO F .2d 409 (9th Cir. 1 )72 ).

Am ount p a id  fo r  re lease  rc< luces p ro  
tnn lo  ju d g m en t ngn lnst an o th e r. — 
Whether o r not the release party ts in fact 
jo in tly  liab le  w ith the defendant against 
whom a judgm ent is rendered, to prevent 
recovery by p laintifT  o f more than his 
legitimate damngcs, the amount paid for 
the release o r covenant not to sue must 
reduce pro tan to the ir\jured person’s judg­
ment against another. Layne v. United 
States, 460 F .2d 409 (9th C ir. 1972).

W hethe r re le a sed  pn rty  is jo in t  to r t ­
fe a so r is not rc lc v a n L  — Since the prin­
ciple is that there can be but one 
satisfaction fo r the same ir\jury, whether 
or not the released pnrty is in fact jo in tly  
liab le with the defendant against whom ■ 
judgment is rendered is not relevanL 
Layne v. United States, 460 F.2d 409 (9th 
C ir. 1972).

To require p roo f at tria l that the 
released party was in fact a jo in t tortfeasor 
before this section can operate to cause a 
pro tanto reduction in the award equal to 
the amount recovered in the settlement 
would effectively thwart the m^jor policy 
justifications fo r  encouraging ex tra - ju d i­
cial settlements —  the disposition o f 
claims w ithout litigation , and the reduc­
tion and sim plification o f the issues 
requiring jud ic ia l determ ination. The lan ­
guage or in tent o f this le r does not
require such u resu lt. L  e v. United
States, 460 F.2d 409 (9th C ir. 1972).

S c tt l;m en t f o r  le ss  than en tire  lia b i l­
ity . — A jo in t tortfeasor may remove
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S e c .  0 9 . 1 7 . 0 5 5 .  C O L L A T E R A L  B E N E F I T S .  (a) A f t e r  t h e  f a c t  

f i n d e r  h a s  r e n d e r e d  a n  a w a r d  t o  a c l a i m a n t ,  a n d  a f t e r  t h e  

c o u r t  h a s  a w a r d e d  c o s t s ^  i n c l u d i n g  a t t o r n e y s  fees, a n d  i n t e r e s t ,  

a d e f e n d a n t  m a y  i n t r o d u c e  e v i d e n c e  o f  a m o u n t s  r e c e i v e d  o r  t o

b e  r e c e i v e d  b y  t h e  c l a i m a n t  a s  c o m p e n s a t i o n  f o r  t h e  s a m e

i n j u r y  f r o m  c o l l a t e r a l  s o u r c e s  t h a t  d o  n o t  h a v e  a r i g h t  of

s u b r o g a t i o n  a g a i n s t  t h e  c l a i m a n t  b y  l a w  o r  c o n t r a c t .

(b) I f  t h e  d e f e n d a n t  e l e c t s  t o  i n t r o d u c e  e v i d e n c e  u n d e r

(a) of t h i s  s e c t i o n ,  t h e  c l a i m a n t  m a y  i n t r o d u c e  e v i d e n c e  o f

(1) t h e  a m o u n t  t h a t  t h e  a c t u a l  a t t o r n e y  f e e s  

i n c u r r e d  b y  t h e  c l a i m a n t  i n  b r i n g i n g  t h e  c l a i m  e x c e e d  t h e  

a m o u n t  of a t t o r n e y  t e e s  a w a r d e d  t o  t h e  c l a i m a n t  u n d e r  R u l e  8 2 ; 

a n d

(2) t h e  a m o u n t  t h a t  t h e  c l a i m a n t  h a s  p a i d  o r  

c o n t r i b u t e d  t o  s e c u r e  t h e  r i g h t  t o  a n  i n s u r a n c e  b e n e f i t  

i n t r o d u c e d  b y  t h e  d e f e n d a n t  a s  e v i d e n c e .

(c) If t h e  t o t a l  a m o u n t  o f  c o l l a t e r a l  b e n e f i t s  

i n t r o d u c e d  a s  e v i d e n c e  u n d e r  (a) of t h i s  s e c t i o n  e x c e e d s  t h e  

t o t a l  a m o u n t  t h a t  t h e  c l a i m a n t  i n t r o d u c e d  a s  e v i d e n c e  u n d e r

(b) of thir* s e c t i o n ,  t h e  c o u r t  s h a l l  d e d u c t  f r o m  t h e  t o t a l  

a w a r d  t h e  a m o u n t  b y  w h i c h  t h e  v a l u e  o f  t h e  n u n s u b r o g a t e d  

s u m s  u n d e r  (a) of t h i s  s e c t i o n  e x c e e d  t h e  a m o u n t  o f  p a y m e n t s  

u n d e r  (b) of t h i s  s e c t i o n .

1 -4 -2 9



§ 09.55.546 Code of C iv il  P rocedure § 09.55.548
Sec. 09.55.546. Advance payments. In an action to recover dam­

ages under AS 09.55.530 — 09.55.560, no advance payment made by 
the defendant health care provider or the professional liability insurer 
of the defendant to or on behalf of the plaintiff is admissible as evidence 
or may be construed as an admission of liability for injuries or damages 
suffered by the plaintiff; however, a final award in favor of the plaintiff 
shall be reduced to the extent of any advance payment. The advance 
payment shall inure to the exclusive benefit of the defendant or the 
insurer making the payment. (§ 35 ch 102 SLA 1976)

Sec. 00 *15.547. Pleading of damages. In a cause of action against 
a health care provider for malpractice, the complaint or any other 
pleadings may not contain an ad damnum clause or monetary amount 
claimed ag.'.inst the defendant health care provider, except as neces­
sary for jurisdictional purposes. (§ 35 ch 102 SLA 1976)

Sec. 09.55.548. Awards, collateral source, (a) Damages shall be 
awarded in accordance with principles of the common law. The fact 
finder in a malpractice action shall render any award for damages by 
category of loss. The court may enter a judgment that future damages 
be paid in whn'e or in part by periodic payments rather than by a 
lump-sum payment; the judgment shall include, if necessary, other 
provisions to assure Lhat funds are available as periodic payments 
become due. Insurance from an authorized insurer as defined in AS 
21.90.080 or from the Medical Indemnity Corporation of Alaska is 
sufficient assurance that funds will be available. Any part of the award 
which is paid on a periodic basis shall be adjusted annually according 
to changes in the consumer price index in the community where the 
claimant resides. In this subsection, future damages includes damages 
for future medical treatment, care or custody, loss of future earnings, 
or loss of bodily function of the claimant.

(b) Except when the collateral source is a federal program which by 
law must seek subrogation and except death benefits under life 
insurance, a claimant may only recover damages from the defendant 
which exceed amounts received by the claimant as compensation for 
the injuries from collateral sources, whether private, g. oup or govern­
mental, and whether contributory or noncontributory. Evidence of col­
lateral sources, other than a federal program which must by law seek 
8ubrogation and the death benefit paid under life insurance, is admissi­
ble after the fact finder has rendered an award. The court may take into 
account the value of claimant’s rights to coverage exhausted or 
depleted by payment of these collateral benefits by adding back a rea­
d ab le  estimate of their probable value, or by earmarking and holding 
for possible periodic payment under (a) of this section that amount of 
file award that would otherwise have been deducted, to see if the 
'mpairment of claimant’s rights actually takes place in the future. 
<5 35 ch 102 SLA 1976)

305



Rule 6 8 . Offer of Judgment.
At any time more than 10 days before the trial begins, a 

party defending against a claim may serve upon the adverse 
party an offer to allow judgment to be taken against him for 
the money or property or to the effect specified in his offer, 
with costs then accrued. If within 10 days after the service 
of the offer the adverse party serves written notice that the 
offer is accepted, either party may then file the offer and no­
tice of acceptance together with proof of service thereof and 
thereupon the clerk shall enter judgment. An offer not accept­
ed snail be deemed withdrawn and evidence thereof is not ad­
missible except in a proceeding to determine costs. If the judg­
ment finally obtained by the offeree is not more favorable than 
the offer, the offeree must pay the costs incurred after the 
making of the offer. The fact that an offer is made but not 
accepts 'oes not preclude c. subsequent offer. When the lia­
bility cf one party to another has been determined by verdict 
or ordu or judgment, but the amount cr extent of the liability 
remains to be determined by further proceedings, the party 
adjudged liable may make an offer of judgment, which shall 
have the same effect as an offer made before trial if it is serv­
ed within a reasonable time not less than 10 days prior to the 
commencement of hearings to determine the amount or extent 
of liability.

CRO SS R E F E R E N C E S : Civ. F o rm s 128, 129, 130

CB 197
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CIVIL RULES 82

(a ) Allowance to Prevailing Party.
(1 )  Unless the court, in its discretion, otherwise directs, 

the following schedule o f  attorney’ s fees will be adhered to in 
fixing such fees for the party recovering any money judgment 
therein:

Rule 82. Attorney’s Fees.

A TTO RN EY’S FEES IN AVERAG E CASES
Contested Without Trial Ncn-Contcsted

First $2 ,000 25% 20% 15%
Next S3.000 20% 15% 12.5%
Next S5.000 15% 12.5% 10%
Over S I 0 ,000 10% 7.5% 5%

Should no recovery be had, attorney’s fees for the prevailing 
party may be fixed by the court in its discretion in a reasonable 
amount.

(2 )  In actions where the money judgment is not an ac­
curate criteria for determining the fee to be allowed to the 
prevailing side, the court shall award a fee commensurate with 
the amount and value o f  legal services rendered.

(3 )  The allowance o f  attorney’ s fees by the court in con­
formance with the foregoing schedule is not to be construed 
as fixing the fees between attorney and client.

(4 )  Attorney’s fees upon entry o f  judgment by default 
shall be determined by the clerk. In all other matters the court 
shall determine attorney’s fees. Awards not pursuant to the 
schedule set forth in subparagraph (1 )  o f  this Rule shall be 
made only upon motion.

(b ) Allowance in Mental Cases. In proceedings under the 
Mental Health Ac*, the attorney appointed to represent the 
patient shall be allowed and paid a fee o f  S25 .00 , unless the 
judge, in his discretion, orders otherwise. A lay advisor ap­
pointed in such proceedings shall be allowed and paid a fee o f
S I 0 .00 , unless the judge, in his discretion, orders otherwise. 
(Amended by Supaune Court Order 497  effective January 18, 
1982)

A la s k a  R  o f  C  2 -8 2 CR 239



P l a i n t i f f s  v i e w :

In his article, Mr, Kleinfeld concludes 

that Rule 82, under which the prevailing 

parts' is compensated paniaily for at­

torneys’ fees, should b abolished. I pre­

sume this expresses disagreement with 

Chief Justice Burger’s proposal to ex­

pand the approach to the federal courts. I 

respectfully, but sincerely, disagree with 

Mr. Kleinfeld’s conclusion. In m y  view, 

Rule 82 does encourage settlement, in a 

fair and meaiiingful manner, and would 

be especially appropriate in the federal 

system.

Contrary to Mr. Kleinfeld's opinion, 

plaintiffs do consider the impact of an 

adverse Rule 82 award upon them. The 

Rule 82 aw'ard directly applies to the 

determination of liability and to the 

amount of the judgment through Rule 

6 8 . In m y  experience, Rule 68 offers of 
judgment less often control. In cases 

where damages are the primary issue, 

parties are usually able to settle, with 

some help from Rules 82 and 68.

Mr. Kleinfeld also concludes that Rule 

82 is ineffective in discouraging nuisance 

cases. H e  does so on the basis that “if the 

case is litigated through trial, the defen­

dant will probably win an award of 

$5,000 to $10,000 against the plaintiff. 

But because the cost to the defendant will 

exceed the award, and because the award 

will probably be uncollectible, most 

defendants will pay up to $5,000 or so 

even on frivolous claims.”

M y  experience has been that defen- 

(P l e a s e  tur n  to p a g e  11)

B y  J a m e s  A .  P a r r i s h

-
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D e f e n s e  v i e w :

Civil Rule 68, which has been in opera­

tion in Alaska for ma n y  years, permits 

only the defendant to make an offer of 

judgment. However, with the passage of 

Alaska Statute § 09.30.055 in 1980, either 

party m a y  make an offer of judgment. 

The difference is that Rule 68 provides 

lbr awards of costs and attorneys’ fees, 

while the statute increases or decreases 

he pieiudgment interest by 2 percent, 

making a 4 percent difference when ap­

plied to both bides* costs. That could be 

substantial if the case were large and 

several years old at the time of judgment.

I strongly support both the rule and the 

statute. The benefit of Rule 68 is to the 

defendant. Even Mr. Kleinfeld does not 

suggest abolishing Rule 68. The purpose 

of Rule 68 is to provide protection to the 

defendant against Alaska Rules 82 and 

79, which allow for awards of costs and 

. attorneys’ fees to the prevailing party. If 

Rule 68 did not exist, a plaintiff might 

claim $1 million and demand in settle­

ment $100,000, but only recover $10,000 

and still be the prevailing party. If, under 

those circumstances the defendant recog­

nizes the claim as a $10,000 claim and 

makes an offer of judgment for $10,000, 

he can protect himself against a subse­

quent award of costs and attorneys* fees; 

thus, in effect, making himself the pre­

vailing party. Without Rule 68 he would 

be helpless to protect himself against 

costs and attorneys’ fees short of paying 

an unreasonable demand.

( P l e a s e  t u r n  to p a g e  10)

B y  H .  B i x l e r  W h i t i n g

T h e

A l a s k a

R u l e s  

A r e  a  

S u c c e s s

Robert Woollty S p r i n g  1 9 8 5



The benefit to the court system is that offers o f  Judg­
ment create some stark realities to clients. 1 have not 
found anything more difficult to explain to a client, or 
more helpful In making an otherwise unreasonable client 
recognize the true value o f  his case, than having to ex­
plain the effect o f  a Rule 68 offer o f  judgment. When 
such an offer Is made, one must have a very serious con­
versation with his client along the lines described in Mr, 
Kleinfeld's article. The client needs to have theeffect o f 
Rule 63 explained to him and som e appraisal o f  costs 
and attorneys’ fees which might be assessed against him 
if he does not prevail. O f course, it also makes the plain­
tiff ’ s lawyer very realistic, requiring him to examine the 
merits o f  his case prior to going forward.

I do not think defense attorneys in general use Rule 68 
effectively, although there are some who are adept at 
using it. Those generally tend to be the defense attorneys 
who are professionally interested in protecting their cli­
ents as opposed to some defense attorneys who put their 
personal financial gain ahead.

As far as the plaintiff is concerned, Rule 68 Is useless. 
Under the statute, aplalntiff could make an offer to set­
tle a case at r^e high end o f  the settlement range and hope 
to beat it before the jury, but the risk is a 4 percent d if­
ference on the interest if  he does not beat the offer. A  
plaintiff cannot very well make an offer at the low end 
o f  his settlement range because or  the impact that might 
have on futu.e settlement negotiations. W e all know 
that it is very difficult to negotiate a settlement if the 
plaintiff begins demanding more money.

In conclusion, I think Rule 63 is extremely effective if 
used properly. I know for a fact that it deters litigation. I 
have used it myself to do so, as have many other lawyers, 

Rule 68 clearly provides incentives to settle, even im­
proving on prejudgmcnt interest provisions, which do 
not come into effect until the eve o f  trial. Rule 68, he w- 
ever, is not a substitute for prejudgment interest, 
because at the eve o f  trial, the defendant Is facing the 
prospect o f  an adverse judgment plus prejudgment In­
terest, which might have accumulated over a 3-to-J year 
period, The two elements can work together to enhance 
settlements with prejudgment interest prov'ding a 
return on investment if the case Is not settled.

CIV IL RULE 82 
Civil Rule 82 has the same effect as the laws providing 

for prejudgment Interest, except that Rule 82 can work 
to  the benefit o f  either party and the prejudgment in­
terest provision really only benefits the plaintiff, Rule 82 
is the biggest factor which comes Into play when one has 
to consider a Rule 68 offer o f  judgment, as Mr. Kleinfeld 
has pomted out.

Rule 82 is a rule which recognizes the reality o f  attor­
neys’ fees. 1 do not think there is any provision in Alaska 
law regarding civil litigation that has been clarified so

(Continued from page 9)

The late H. Blxler Whiting was an attorney in Fair­
banks, Alaska. James A . Parrish is a partner in the 
Parrish Law O ffice , Fairbanks, Alaska,

extensively by the Alaska Supreme Court. In my opinion, 
the rule is well-balanced. It certainly docs not fully com ­
pensate a party for attorneys’ fees. If it did, I fear that it 
would have a chilling effect upon potential litigation, in­
cluding meritorious litigation. It, thus, offers a proper 
balance between creating a chilling effect and providing 
some compensation to the prevailing party in litigation 
in which he was wrongfully involved.

Rule 82 compensates the prevailing party with an ad­
ditional 10 percent o f  the judgment for attorneys’ fees. 
The normal attorney's fee in a contingent fee case is one- 
third c f  the recovery, In most plaintiffs' recoveries, 
Rule 82 compensates the plaintiff for approximately 
one-third o f  the attorneys’ fees he has paid. For defen­
dants w ho prevail, the court Is required to make an 
equitable award based on  the work done.

Like Rule 68, Rule 82 definitely forces sobering real­
ity on both parties when evaluating se. iement. The 
plaintiff must explain to his client the prospect o f  the de­
fendant recovering attorneys' fees if the case is lost, 
Rule 82 discourages people from  filing and prosecuting 
lawsuits that they know they are likely to lose but are 
willing to  try as long as they stand to lose nothing.

Another beneficial effect o f  Rule 82 is to give a sued 
party some incentive to defend against meriiless claims. 
I f  it were not for Rule 82, Insurance companies— as well 
as other defendants— would be m ore prone to pay a nui­
sance value on a meritless claim rather than spend the 
money to defend. Rules 68 and 82 give those unjustly 
sued defendants some substantial protection by allowing 
the wrongfully sued person to recover costs and fees.

I do believe that Rule 82 does have an effect on settle­
ments by increasing the amount, but I do r.ot think that

A P P E L L A T E  J U D G E S  

S E M I N A R  P R O G R A M S  
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is unjust considering the fact that the recipient has been 
obligated to incur attorneys' fees to recover the money 
to which he is entitled.

Attorneys spend very little time preparing a cost bill 
and motion regarding same. The cost bill is decided by 
the clerk, not the court. A party may ask the court to re­
view the clerk's rulings, but that does not even require a 
hearing in most cases, and the costs to the awarded are 
prerry well-established. Attorneys' fees can be awarded 
without any hearing at all by the trial judge, although 
sometimes hearings are held. The time spent on this

P a r r i s h
(Continued from page 8)
dants, especially Insurers, do not pay unfounded 
nuisance claims. Any win is a win for the company in­
volved. The less merit there is to a case, the less likely it is 
to settle.

Whether an average award o f SS ,000 to S10,000 upon 
a successful defense is fu ll compensation says nothing 
about the impact upon prospective plaintiffs considering 
such suits. Even impecunious plaintiffs are usually mor­
ally responsible and are especially sensitive about incur­
ring attorneys’ fees against them. It is the rare plaintiff, 
well-hcrled or not, who is willing to press an obviously 
unfounded claim at the risk o f  incurring S3,000 to
510.000 liability. The mere filing o f such a judgment 
creates a lien on any real property he might acquire.

To the extent there are those plaintiffs or attorneys 
who would file nuisancccases at the risk o f a substantial 
attorney fee award, abolishing Rule 82 would not help. 
Those claimants base their claim on what they think the 
defendant will pay to avoid defending a lawsuit. There 
is no prospect o f obtaining an affirmative attorney fee 
award in such cases. As to this class o f  litigant, imppsing 
Rule 82 is, at worst, neutral. At best, it discourages the 
filing o f some o f what would otherwise be nuisance 
cases.

The other side o f the problem is the nuisance defense. 
Rule 82 is flexible enough to allow fu ll or nearly full at­
torneys’ fees to a p laintiff who has been forced to try a 
case over a nuisance defense. Absent such a rule, institu­
tional or well-heeled private defendants can literally 
drive plaintiffs' attorneys out o f the market in small-to 
medium-size cases. It is simply impossible, even with a 
clear liability and clear damage case, in the 510,000 to
520.000 range, to make a profit against an obstructive 
defense In the absence o f  an attorneys' fees rule. Even 
simple contract cases can be forced to take 10 days ac­
tual trial time without regard to the amount at issue. I f  
the claim is In the S?.0,000 range, counsel must charge by 
the hour. Without an award o f  attorneys' fees, the just­
ly deserving claimant can actually lose money.

Although such cases can happen, even with attorneys' 
fee awards, they are much more likely to happen without 
them. When they do occur, it is mandatory that the 
plaintiff receive an award for attorneys’ fees, hopefully 
near actual expenses.

aspect o f the case is normally very small and should 
orobably no: have any effect or, considering the merits 
o f Rule 82.

I strongly support the pro^ isions for prejudgment in­
terest and Rule 82 attorneys’ fees, primarily because they 
recognize economic and legal reality and are equitable. I 
support them secondarily because they tend to promote 
settlement o f cases.

Ultimately, the bench and bar are responsible for re­
solving disputes, whether by settlement or litigation, 
and 1 believe these provisions advance that.

On a practicing level, a plaintiff's attorney faced with 
Rule 82 is required to advise his client, up front, o f the 
possibility o f an adverse Rule 82 award. This advice 
usually prompts the client to more completely disclose 
the weak points o f his case to the attorney and to express 
a more realistic altitude toward evaluating it.

In other words, once the client has e. personal stake in 
a lawsuit—over and above the mere possibility o f  recov­
ering money in his favor— he takes much more interest 
m it. This enables the attorney, early on, to evaluate the 
case more fairly by shifting the emphasis away from 
sympathy, revenge, or so-called "princip le ." Cases, 
which are evaluated fairly and early, tend to settle early. 
Where this does not happen, interim resources are 
wasted, making settlement difficult to achieve, i f  at all, 
Thus, when the plaintiff is financially realistic, Rule 82 
serves a very beneficial purpose to all.

ECONOM IC DURESS ON PLA INT IFFS
I think Mr. Kleinfeld protests too much concerning 

the economic duress on plaintiffs. He fails to consider 
several factors:

(1) the impact o f Rule 82 on settlement before the hiring 
o f counsel o r filing o f litigation:

(2 ) the real need to at least partially compensate plain­
tiffs with bona fide claims fo r the attorneys’ fees they in­
cur;

(3) the resolve o f  average plaintiffs to pursue a bona 
fide claim even at some risk o f paying attorneys’ fees; and

(4) the very real economic impact which Rule 82 has 
upon defendants.

Rule 82 applies in uncontested as well as contested lit­
igation. It applies to nearly all civil claims, contractual 
or tort in nature. In the presence o f  Rule 82, a potential 
defendant cannot, without incurring expenses to him­
self, force the plaintiff to hire an attorney and file a law­
suit just to see if he is serious.

In undisputable claims, which would not be contested 
in court, the mere filing o f a complaint provides fo r an 
award o f  attorneys' fees based upon the uncontested 
schedule. Thus, in contraband debt cases, there is con­
siderable incentive to avoid delaying payment to credi­
tors to the point o ' forcing litigation.

In tort cases. Rule 82 pi .-w-ides an added incentive for 
insurance companies to affirmatively seek settlement 
prior to selection o f legal counsel. Aside from the obvi-

(Please turn to page 53)
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donment o f  his appeal. This promotes settlements, 
but not necessarily iri a just manner.

SUPREM E COURT  INCONSISTENCY
An oddity o f  A laska Supreme Court practice sug­

gests an inference that the court does not really be­
lieve in the justice o f  the doctrines it has imposed.

Although the supreme court awards attorneys' fees 
to prevailing parties, it does not fo llow  anything like 
Rule 82. Instead, it routinely awards S2J0 to S750. 
The prevailing party is ordinarily not allowed to sub­
mit evidence o f  his actual fees, and the court does r.ot 
consider them, Actual attorney's fees on appeals in 
substantial civil cases are typically in the $5,000 to 
$15,000 range. I f  a trial court followed this practice, 
It would be reversed.

The Alaska Supreme Court has ..ever explained its 
anomalous practice on attorney’s fees awards to pre­
vailing parties. Does the court wish to avoid discourag­
ing appeals? Then, why not similarly avoid discourag­
ing trials? Delay is a more serious problem in Alaska at 
the appellate than at the trial level, so administrative 
considerations do not favor keeping the door open 
wider at the appellate level.

Supreme court results are unpredictable, but so are 
trial results. Tria l results in similar cases may approx­
imate a bell shaped curvej with most In a predictable 
range, but substantial tails on the low and high ends. 
In certain kinds o f cases, such as the weak liability, 
high damages personal in jury case, the results may be

an even more unpredictable dumbbell curve, with d u s ­
ters around zero, and at very high levels, and few in 
between. In some cases, a p laintiff or his lawyer may 
be unreasonable in going to trial, but in many, trial is 
as good a means as settlement to decide how much 
money, if any, ought to be taken from one party and 
given to the other.

ABOLISH  RULE  82
I suppose the above criticism implies that the rules 

are too effective, rather than not effective enough, in 
promoting settlement. The plaintiff is forced to settle 
his case fo r less than it is worth because o f his lesser 
ability than the defendant to try the case on a douoie 
or nothing basis.

Some may feel that encouraging settlement is o f 
such great value as to justify this result, Where the 
stakes are so high, my own values place a greater 
weight on justice than administrative convenience, so 
I cannot accept this outcome as desirable.

The Alaska Bar Association passed a resolution 
more than a decade 030 calling upon the supreme 
court to repeal Rule 82. The court has never acted, 
nor explained its inaction, regarding this resolution. 
I think the bar was correct. W'e have gone too far in 
the direction o f  threatening litigants with catastrophe 
to compel them to settle. We ought to use our luxuri­
ously expensive system o f courts to try cases, no; 
frighten people o f  moderate means out o f trying 
them. tW~

P a r r i s h
(Continued from  page 11)
ous fairness o f forcing an Insurance company to share 
p la intiff’ s costs o f counsel, in bona fide litigated cases, 
Rule 82 provides an economic incentive to Insurers to 
avoid involving counsel altogether. The rule promotes 
settlement o f litigation before it starts, as much as after. 
Wise insurers should, and I believe do, take this cost into 
account in deciding upon prelitigation settlement poli­
cies.

R U LE  82 PROV IDES 
PA RT IA L  COMPENSATION

Although the prospect o f  an adverse award does pro­
mote a more meaningful evaluation, I doubt that it dis­
courages the filing o f many bor.a fide claims. Clients as 
a class are self-righteous, especially when they have a 
good case,

I also question whether the system suffers that much 
when a plaintiff who lacks confidence In his position, 
even though it may be well-founded, elects not to pursue 
his claim. At least his decision is predominantly free, co­
erced only by fair risks which are beneficial to the integ­
rity o f  the system, What detriment there is in this situa­
tion is small in comparison to the alternative. The greater 
Injustice by far is the bona fide case which cannot, as a 
matter o f economics, be brought at a ll. Without fee

awards, the freedom to bring bona fide claims in the 
$20,000 range can be lost altogether. We should not at­
tempt to avoid one injustice by imposing a larger one.

U f course, there is the occasional case where a plaintiff 
without a serious Injury and a reasonably good liability 
position loses to a ju ry and suffers a fee award. This can 
be harsh, but the triad murts have sufficient discretion 
to temper the awards in light o f the plaintiff’ s circum­
stances and the quality o f the case.

Also, as M r. Kleinfeld noted, marginal appellate 
grounds can be bargained against the fee award in most 
instances. Bu'. by this mechanism, the rule again prompts 
realistic consideration o f  the merits o f  the case before 
proceeding into the appellate court. The plaintiff, who 
could otherwise not have anything t* lose on appeal, 
suddenly doe3.

Average contingent fees in contested cases are one- 
third. As a result, plaintiffs, even with clearly bona fide 
claims, are rarely fairly compensated for their losses. 
Aside from the occasional run-away verdict, which is so 
often publicized, plaintiffs rarely come out ihead. To 
the extent Rule 82 covers approximately one-third (10  
percent divided by 33 Vi percent) o f fees actually paid, it 
reduces the under-compensation.

The successful jfendant also is partially compensated. 
Thus, Rule 82 effects a redistribution o f resources. Be­
cause both sides usually come out behind, it is better 
that the prevailing party suffers less.
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Whether a rule providing fo r full attorney fees in no r­
mal rases should be adopted is an interesting question. 
Theoretically, it would benefit plaintiffs overall. From 
a practical standpoint, 1 doubt that it would work or be 
beneficial.

Without a personal stake in the amount o f attorneys' 
fees charged to a successful plaintiff, there would be no 
market force to sustain competition as to the contingent 
fee contract percentage. A plaintiff under a contingent 
fee pay; only if he wins. I f  a plaintiff will be repaid fu ll 
attorneys fees, he could care less what percentage the at­
torney charges. With unlimited attorneys fees, contin­
gent fee contracts would edge, if not leap, upward.

On the defense side, it would be impossible to police 
hours and rates charged by counsel for a successful de­
fendant. When a successful defendant must still pay a 
large proportion, usually about two-thirds, o f his attor­
ney's billings, those billings are adequately policed. But 
where a successful defendant might pay nothing, he 
could encourage the largest billing from his attorney so 
as to punish his adversary.

In my view, fu ll fee awards as a matter o f course 
would be difficult to enforce fairly. The primary goals 
can be achieved without them, The loss o f market con­
tro l would cause more unfairness than it would resolve.

NO INTERFERENCE W ITH 
THE FEE AGREEMENT

Mr. Kleinfeld’s reference to "tinkering" with the fee 
agreement between the attorney and client does not in 
my opinion merit serious consideration. Rule 82 docs 
not and should not govern the private fee agreement.

The right to counsel is fundamental. To protect this 
right, clients must be free to negotiate fees In the manner 
they wish. Otherwise, clients with money will always be 
able ro afford attorneys. A  limitation on contingency 
fees would mean that some people without money will 
be denied attorneys that they might otherwise have re­
tained.

I believe any system that would limit contractual at­
torneys fees to given scheduled amounts or that would 
require court-awarded attorneys’ fees to be paid exclu­
sively to the attorney would be abhorrent. These are 
matters between attorney and client which must be left 
to the competitive forces o f the market.

Although interference with attorneys’ fee agreements 
in workmen's compensation cases and federal tort 
claims has successfully limited attorneys’ fees, it has 
done so at the expense o f access. My own office turns 
away many cases that should otherwise be brc grtt be­
cause fair ci mpensation to the attorney for prosecuting 
those cases is not poss'ble. Countless people, especially 
those without funds, have been denied representation, 
and therefore relief, which they could have received but 
fo r such "tinkering."

SUPREM E COURT INCONSISTENCY
In Alaska, Rule 82 applies at the trial level but no.t at 

the appellate level. 1 do not believe this is an inconsis­
tency, much less one that merits discarding the rule 
altogether.

Rule 82 applies after trial but is not effective unless 
the case is affirmed. I f  the case is reversed, a new award, 
under the same rule, would eventually be required.

Applying Rule 82 at the appellate level would be d i f f i ­
cult. 'Vhen an appellant wins a retrial, the ultimate ou t­
come o f the litigation is rarely known. It also would not 
be beneficial to compensate for purely technical vic­
tories, because an appellate court with a limited record 
before it would have difficulty assessing who the pre­
vailing party is, and, especially, whether the prevailing 
party’ s action has actually advanced the litigation. Tae 
Alaska Supreme Court, more so than trial courts, has 
better things to do than evaluate attorneys’ fee claims.

More importantly, the Alaska Supreme Court does 
not wish to discourage the raising o f bona fide legal 
claims on appeal. Likewise, it does not wish to encour­
age attorneys to bring appeals unless the clients arc 
serious enough about the issue to bear the cost. This 
allows free access to the court and maintains strict 
adversity. Also, the absence o f significant fee awards 
tends to ketp the court’ s focus on legal issues, thereby 
maintaining a "detached" image and altitude essential 
to an appellate body.

As a practicing p la intiff’ s lawyer, with extensive ap ­
pellate experience in the Alaska Supreme C ou rt, 1 
would like to see larger attorneys' fee awards to the suc­
cessful party on appeal. Fees usually run S250 to S750 
even fo r three weeks' work on an appellate brief. I have 
found no consistency in the fees awarded in my cases 
and, by the nature o f the system, have not had the o p ­
portunity to set fee awards in others. I assume with 
clearly frivolous appeals that fee awards are more sub­
stantial, but I do not know. I accept our court’ s triv ia l 
and unexplained awards knowing they have not 
diverted the court from  important matters.

Finally, whether there is any merit to the A laska 
Supreme Court's method o f awarding fees on aopeal 
seems entirely beside the point. The issue is whether 
Rule 82 should be enforced in trial courts, To the extern 
Rule 82 is beneficial there, it should be used.

The Alaska Supreme Court’s appellate fee practice 
may be "an oddity ," but I do not believe that it "sug ­
gests an Inference that the court does not really believe 
in the justice o f  the doctrines it has imposed." The 
supreme court has been firm, consistent, and predict­
able regarding swards o f attorneys' fees pursuant to 
Rule 82. There Is nothing in its cases applying Rule 82 
that suggests tha*. it does not believe in the justice o f  The 
rule.

ADOPT RULE  82 IN THE FEDERAL SYSTEM
Rule 87, is effective. From one who represents p la in ­

tiffs, let it be said they are better c f f with It. Fewer cases 
would have to go to'lawyers or to trial if Rule 82 were 
adopted in the federal system. (The rule is followed by 
the U .S . District Court o f Alaska, where civil trials are 
rare. [Local Rule 21.1 .]) I f  this rule were followed by 
other federal courts, plaintiffs with bona fide claims 
would receive a greater proportion o f their fair recov­
ery, and many nuisance claims would be discouraged.

T h e  j u d g e s '  l o u r r m l
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Although the Alaska Da: Association passed a reso­
lu tion  rr.ore than a decade ago calling upon the Alaska 
Supreme C o jr t to appeal Rule 82, my office was not 
aware o f it. I am not aware that it is a current issue to­
day. To the extent it is, I doubt that those who represent 
individuals, and not large companies, would support 
abolishing Rule 82.

In  my view, Rule 82 does not compel kiigants to settle 
by threatening them with catastrophe. On the contrary, 
it should be strengthened some to further settlement. 
Every potential litigant, whether plaintiff or defendant, 
ought to consider the extreme cost o f entering the courts 
and trying cases. Except in unusual circumstances, each

litigant should be faced with the prospect o f bearing 
part o f  his opponent's costs i f  he loses. Weal! tend to be 
considerably more introspective, less arrogant, and 
more willing to hear our opponent's view o f the case 
when we must stand ready to pay a reasonable part o f  
his costs.

Overall, the rule enhances the image and effective­
ness o f the judiciary, No institution that regularly 
allows its costs to devour its benefits can merit respect. 
Provision for partial fees in most cases, and full fees in 
appropriate ones, goes a long way to advance the 
primary goal o f the judicial system: the fair and efficient 
resolution o f private disputes. t f f -
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statistics concerning volume , 1 ’ ju rors , witnesses in law 
suits and, finally, other judges."

A  major concern o f  the Report Is "confidentiality"" 
as to the source o f Information, in order to protect the 
" in fo rm an t"  from "rep risa l, ” 20 prcsumubly from the 
judge 1 The Report expressly rejects any concern (hat 
such a shield will be misused, encouraging vindictive­
ness o r other meanly-based motives fo r attack upon 
the judge.

N o  corresponding concern appears for the reputa­
tion o f  a judge wrongly accused. The Report would 
keep the evaluations confidentia l1 ‘ except to the extent 
required by the particular program ." 21

ANALYSIS  AND RECOMMENDATIONS
In the judgment o f this committee, this Report pro­

poses a dangerous intrusion upon judicial independence 
fo r reasons hereaftc. sta' d. The individual criticisms are 
such as to lead us to believe that our concerns for judicial 
independence cannot be overcome by mere modifica­
tions o f the proposa'.

( 1 )  Judicial evaluation committees aresuperfluous.

Judges are continually undergoing "judicial p e rfo r­
mance evaluations." The appellate process is precisely 
such an evaluation, on a case-by-case basis, o f judicial 
performance. As a judge continues in the judicial 
system, the accumulation o f  appellate reviews con­
stitutes a far more knowing description o f judicial per­
formance than any which .ould be provided by the 
proposed evaluation committees.

True, the appellate process does not deal with ju d i­
cial temperament, mannerisms, punctuality, and mat­
ters o f  that sort except in the most egregious cases 
meriting comment or even reversal. On thcother hand, 
such conduct is the very reason for the existence o f  ou r 
jud icia l dlsc.pline commissions.

(2) Reliability. The information to be collected by 
the proposed judicial evaluation committee is almost 
guaranteed to be unreliable. The sources are most like ­
ly  to be losers, the uninformed, and the merely venal. 
The design o f record collecting and protection is such 
as to invite the comment o f such people without any 
means w h a te v e r ' j r  evaluating its accuracy. Thus, the 
disgruntled clerk who is not permitted to catch a fou 
o'c lock train to his out-of-county home becomes a 
source o f  information; the lawyer, unfamiliar with the 
ru les o f evidence whose objection or lender o f evi-
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O n l y  o n e  state h a s  this 

pr o v i s i o n  ( w i t h a n  offer of 

j u d g m e n t  rule).

H o w  is it w o r k i n g ?

B y  A n d r e w  J. K l e i n f e l d

Alaska combines a federal-style Rule 68 

offer of judgment rule with the English 

rule awarding attorneys’ fees to the pre- 

vailing party in civil litigation. This arti­

cle summarizes the Alaska system and 

discusses its effect on litigation and set­

tlement.

Under Alaska Civil Rule 68, as under 

the federal rule, a party, ordinarily the 

defendant, m a y  at any time prior to 

judgment make a formal offer to allow 

judgment to be taken against himself 

for a specified amount plus costs, If the 

plaintiff rejects the offer and subse­

quently wins a verdict lower than the 

amount of the offer plus interest, the 

defendant is deemed the prevailing par­

ty from the time of the offer and is enti­

tled to costs from the time of the offer.

Costs (other than attorneys’ fees) al­

lowed under the rule are much less than 

actual out-of-pocket costs. For exam­

ple, a party is likely to have to pay a 

physician wh o  testifies in court $500 to 

$1,500 for routine, brief testimony, but 

will usually receive only the subpoena 

rate for expert witnesses— less than $50 

in most cases— under Rule 68.

The Rule 68 offer would have little 

force were it not for Alaska’s use of the 

English rule on attorneys’ fees. The risk 

that a few hundred, or at most, a few 

thousand dollars in a costs award ma y  

be shifted will ordinarily not affect the 

settlement evaluation of a plaintiff an­

ticipating an award ten or a thousand 

times as large. • •

The power of Rule 68 offers of judg­

ment in Alaska derives from Civil Rule 

82, requiring that the prevailing party 

should ordinarily recover partial c o m ­
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Andrew J. KUInfeld
is an attorney 
in Fairbanks, Alaska

pensation for attorneys’ fees. The rule works slightly 
differently for plaintiffs and defendants, Rule 68 o f ­
fers o f  judgment work mainly with defense awards, 
but both sides o f  the rule should be understood.

For successful plaintiffs, the courts ordinarily fol- 
low a schedule provided in the text o f  the rule. Cases 
are broken down into three categories: noncontested 
(defaulted): contested without trial (resolved after an 
answer or motion by defense but before trial); and 
contested through trial.

Awards on contested without trial cases are 20 per­
cent o f  the first S2.000, 15 percent o f  the next S3,COO, 
12.5 percent o f  the next $5,000, and 7.5 percent o f  
everything over 510,000. Thus, the substantial case en­
tails an award o f  SI,475 plus 7,5 percent o f  everything 
over $10,000, if  resolved before trial, as by acceptance 
o f  a Rule 68 offer o f  judgment— attorneys’ fee awards 
being in addition to offer o f  judgment, If a case is 
tried, the Rule 82 award to a prevailing plaintiff is 
$1,850 plus 10 percent o f  the excess over $10,000,

Rule 82 computations are perform ed on the sum o f 
the verdict and prejudgment interest. For example, 
u verdict o f  $100,000 three years after the accident 
yields a judgment o f  5131,500 with prcjudgment in­
terest at 10.5 percent and 5145,500, including Rule 82 
attorneys’ fees at the contested rate o f  $1,850 plus 10 
percert o f  the excess over S10.000. Thus, with costs, 
a Si0o,000 jury verdict yields about a $150,000 ju dg ­
ment after a typical lag.

On the defense 3ide, the operative language o f  the 
rule is that the award ,-..ould be "In a reasonable 
am ount" which is "com m ensurate with the amount 
and value o f  legal services rendered." The Alaska 
Supreme Court has provided little guidance for trial 
judges on what this language means.

The Alaska Supreme Court has made it reversible 
error to award full or substantially full compensation 
for his attorney’ s fees tc  the prevailing party, if  the 
unsuccessful party litigated in good  faith. Awards are 
to "partia lly" compensate the prevailing party, not 
fully compensate him. M alvo  v. J .C . Penney Co., 
Inc ., 512 P.2d 575 (Alaska 1973).

The Supreme Court will also reverse denial o f  at­
torneys’ fees to the prevailing party without some 
good  reason articulated by the trial judge, Slordahl 
V. Government Employe*r Insurance Co ., 564 P .2d 
63 (Alaska 1977). The trh.l judge has broad discre­
tion, but must award some partially compensatory 
amount based upon the i.ctual work done and fees 
charged by the prevailing party’s attorney.

Awards between 20 p c  cent and 80 percent o f  ac­
tual defense fees are, as a practical matter, not re­

versible. These awards can amount to substantial 
four* or even five-figure judgments against unsuc­
cessful plaintiffs.

Here Is how  Rule 68 and Rule 82 fit together.
The defendant offers to allow the plaintiff to take 

judgment against him for x dollars plus costs and at­
torney's fees.

If the plaintiff accepts the offer, he may file a Rule 
79 costs bill and move for a Rule 82 attorney's fee 
award, which will ordinarily be the scheduled " c o n ­
tested without tria l" amount. For example, a $45,000 
Rule 65 o ffer is worth $49,100 plus allowable Rule 79 
costs, for a total in the neighborhood o f  550,000. 
Prejudgment interest is already accounted for  in the 
amount o f  the offer. Usually plaintiff's and defen­
dant’s attorneys agree on these amounts over the tele­
phone and avoid the extra filings.

I f  the plaintiff rejects the Rule 68 o ffer  and the 
case is tried to a verdict, a little arithmetic must be 
perform ed to determine which party obtains a Rule 
82 attorney’ s fees award, The court must compute 
prejudgmcnt interest to the date o f  the o ffer  o f  judg­
ment, using the amount o f  the verdict as the principal 
amount.

If the sum o f  the verdict plus interest is less than 
the o ffer o f  judgment, then the defendant is entitled 
to a Rule 82 award from  the date o f  the o ffer  to the 
date o f  Judgment. This may be a great deal o f  money, 
since trial o f  a substantial case is likely to entail 
defense attorneys' fees o f  $10,000 to $50,000, or 
m ore, for protracted and com plex litigation. The 
wise defendant will have made an o ffer  o f  Judgment 
early in the discovery process, so that most o f  the at­
torneys’ fees will have been Incurred after the Rule 68 
o ffer  and will be subject to Rule 82,

Thus, the plaintiff who wins an award lower than 
the Rule 68 o ffer plus interest faces an often cata­
strophic result. For example, In a personal injury 
case with a projected value in the $10,000 to $30,000 
range, if  the defendant makes a Rule 68 offer o f  
$10,000, and the jury award with interest is less, the 
plaintiff will lose money on the litigation. The plain­
t iff  will have to pay the d< fendant’ e attorney fees 
award— probably in the SJ.000 t»: $10,000 range— 
and the plaintiff's own nonreimbursable costs for 
medical experts and so forth in the $1,000 to $5,000 
range.

The knife also gets a little twist from  a new Alaska 
statute on prcjudTmpnt interest. Under the statute, 
either side may make an o ffer  o f  judgment within the 
first 60 days o f  the litigation, or five days after dis­
covery ends. If the party does better than its offer

The judges' Journal
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T h e  rules d o  n o t  substantially r e d u c e  t h e  

b u r d e n  o f  a t t o r n e y s ’ fees for s u c c e s s f u ’ plaintiffs

(lower for a defendant’ s o ffer, higher for a plaintiff’s), 
then the prjudgm ent interest rate will be raised or 
lowered 2 percent for its benefit. Thus a plaintiff who 
wins a verdict higher than Its o ffe r  Is entitled to 12.5 
percent prejudgment Interest, and a successful defen- 
dett lowers the interest rate to 8.5 percent.

DO TH ESE RULES SERVE T H L fR  
INTENDED PURPOSES?

This combination o f  rules Is Intended to serve two 
purposes— achieving more perfect justice between 
the litigants and encouraging settlement. They serve 
the latter objective better than the former.

The model villain, against whom the entire com ­
plex o f  rules is aimed, is the "b ad  m an" who 
acknowledges the justice o f  the p laintiff’ s demand, 
but refuses to pay the obligation in order to profit 
from  delay or use the plaintiff's anticipated litigation 
expenses as leverage to obtain an unjustly low settle­
ment. The honest claimant, whom the rules arc In­
tended to benefit, is the person w ho demands what he 
's entitled to— and prevails. He Is supposed to obtain 
sufficient interest and compensation for his attorneys' 
fees so that his victory is not Pyrrhic.

First, the rules do not substantially reduce the bur­
den o f  attorneys’ fees for successful plaintiffs. Here 
are the mechanics for typical contingent fee arrange­
ments.

The scheduled percentages arc much less than the 
percentages conventionally charged by plaintiffs’ at­
torneys. Contingent fees In Alaska, as elsewhere, 
range from  25 percent to 50 percent. Most Alaska 
plaintiff attorneys’ fee contracts, In m> 'Xperience, 
provide that the Rule 82 award Is rolled m .o the total 
recovery against which the contractual percentage is 
applied. Thus, i f  a case is settled, without trial, for 
the defendant’ s SiOO.OOO liability insurance policy 
limit and Rule 82 attorneys’ fee* o f  58,225, the usual 
one-third contingent fee will be applied to 5108,225, 
yielding an actual fee o f  $36,075, and compensation 
to the plaintiff o f  only 572,150, a far cry from  the
5100,000 he should supposedly receive.

The obvious tinkering would be to limit attorneys' 
fees actually charged to the amount awarded, as in 
workers’ compensation. But unless the scheduled 
percentages were raised to market levels, this might 
dry up the supply o f  attorneys willing to handle 
plaintiffs’ personal injury jlaims, particularly the 
smaller ones. "

Analogously, it has becom e extremely difficult 
during the last year or so for injured workers to hire 
attorneys in Alaska to prosecute moderately sized

w oikers’ compensation claims, because fees awarded 
by the workers' compensation board are below the 
amounts needed to make handling o f  the claims as 
profitable as alternative work.

I f  the Rule 82 schedule were raised to market rates, 
liability insurance premiums would have to be in­
creased substantially in order to spread the much 
higher cost. This might well increase the amount o f  
evasion o f  Alaska’s very loose new mandatory insur­
ance law.

If the rules designated the Rule 82 award as the 
amount actually to be paid to the plaintiff's attorney, 
an additional problem would develop around per­
sonal injury cases, resulting in judgments higher than 
the defendant's liability insurance policy limits A 
line o f  Alaska cases holds that the Rule 82 aw„rd 
should be calculated on the total verdict plus interest, 
not merely :ne policy limit. And unless the Insurance 
policy clearly provides otherwise, the total verdict 
plus interest must be paid by the insurer as costs on 
top o f  Its policy limit. If a defendant has a S100.000 
policy limit, and the verdict plus prejudgment inter­
est is $2 million, then the Rule 82 award is $200,850 
(again, 51,850 +  10 percent o f  the excess over 
510,000). Under current practice, the attorney would 
get his contingent fee percentage computed on the 
amount actually recovered from the insurance com ­
pany— the 5100,000 policy limit plus the 5200,850 
Rule 82 award and the Rule 79 costs would be rolled 
together, and the client would receive the rest. If the 
rules were changed so that the attorney received the 
Rule 82 award and nothing else, he would wind up 
with about twice as much as his client in this not 
extraordinary situation.

Second, the rules do not effectively discourage nui­
sance claims. These are claims for which the plaintiff 
knows that In all likelihood, a jury will find no liabil­
ity or no damages, but suit Is filed In hope of. a settle­
ment. If the case Is litigated through trial, the defen­
dant will probably win an award o f  S5,000 to 510,000 
against the plaintiff, but the cost to the defendant 
will exceed the award, and the award will probably be 
uncollectible, so most defendants will pay up to
55,000 or so, even on frivolous claims.

Third, the rules do not really prom ote settlement In 
the manner contemplated. Alaska Supreme Court 
opinions have suggested that defendants would be 
m ore eager to settle because the stakes at trial are 
raised to Include prejudgment interest and attorneys’ 
fees. But the plaintiffs’ attorneys are equally aware 
o f  the ’ ’ ad d -on s" and factor them into their settte-

(Please turn to page J2)
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matters to the disciplinary counsel, is that the ABA 
Standing Committee on Professional Discipline is ad­
vocating referring every minor infringement o f the 
ethical rules.

Obviously, that is not the case; nor is it the problem. 
I f  I have overemphasized the need to refer misconduct 
in this article, it is because judges as a group are not 
referring the misconduct they observe or become aware 
o f. I have attempted to show why referral is appropri­
ate and also ethically mandated by Canon 3B(3). I

K l e i n f e l d
(Continued f r i m page 7)

ment demands. The arithmetic consequence is that if 
the plaintiff's and defendant’s attorneys evaluate the 
case differently, the difference is magnified, not 
shrunk, by the "add-ons.”  Interest and attorney's 
fees are proportional, so i f the parties are far apart, 
their mutual awareness o f  the rules pushes them fu r­
ther apart.

ECONOM IC DURESS ON PLA IN T IFFS
A positive feature o f  the rules Is that by making a 

small cese larger, they make it easier ’or plaintiffs 
with small cases to Induce attorneys to accept them, 
But this increasi ig o f the stakes works both ways— 
and has a seri' \s negative side effect.

The combination o f Rule 68 offers, statutory ad­
justment o f prejudament interest rates, Rule 79 costs, 
and Rule 82 attorney's fees, greatly raises the stakes In 
litigation. As was shown above, if the defendant loses 
a $100,000 case, he pays about S150.000. I f  the plain­
t i f f  wins a $ 10,000 verdict after rejecting a higher o ffe r 
o f judgment, he winds up owing money to the defen­
dant r :  well as to his own lawyer.

The economic effect is like doubling the stakes In a 
poker game. It drives out the players whose resources 
do not allow them to stay at the table fo r a long 
enough time fo r the probabilities to work themselves 
out beyond a few bad hands,

P laintiffs suffer more from  the increased stakes 
than defendants, To understand why, one must con­
sider the varying abilities o f  pereons and institutions 
to bear risk. An institutional defendant, such as a 
large business or an insurance company, can affo rd 
the risk o f a single adverse judgment much more easi­
ly than the person or firm o f moderate resources who 
rarely litigates,

Consider the plaintiffs In a clear liability but unpre­
dictable damages case. Most typical are the preexisting 
condition plaintiffs. These individuals present them­
selves to the jury with substantial disabilities, but the 
defendant has a good opportunity to show that their 
disabilities should be attributed to conditions which 
preexisted the accident. It is not at all unusual in these 
cases to have an o ffe r o f judgment around SS0,000. * 
demand around $100 ,000 , and jury verdict substan­
tially lower than the o ffe r or higher than the demand.

believe that fo r the judge referral is usually the most 
advantageous response to lawyer misconduct.

Judges and judicial organizations interested in further 
information on disciplinary agencies or other informa­
tion in this article may contact the author, Timothy 
McPike, ABA Center for Professional Responsibility, 
11th F loor, 750 N. Lake Shore Drive, Chicago, Illinois 
60611.

Now consider the risks to each side. In order to try 
the case, the defendant must risk a judgment which, 
with interest and attorneys’ fees, may be twice the 
demand. But a professional litigant, such as o liabil­
ity insurer, would be wise to take this risk rather than 
pay the demanded amount, because the occasional 
high verdict will be more than offset by the general 
run o f  moderate verdicts and the occasional low one.

The real pressure on insurers to settle these cases 
arises not from  the interest and attorneys' fees rules, 
but Instead from the risk o f  a judgment in excess o f 
insurance policy limits, leading to a bad faith claim. 
Many cases worth 540,000 have settled fo r $50,000 
policy limits plus Rule 82 attorneys’ fees because o f 
the bad faith risk. But sophisticated insurers are now 
learning to take the cap o f f  their policy limit rather 
than be forced by the risk o f a bad faith claim to pay 
more than a claim is worth.

The p la in tiff faces a much more brutal choice. 
This is probably the only lawsuit he will ever have, so 
he cannot balance the occasional low verdict against 
the occasional high one. His resources are probably 
limited, so the difference between collecting the o f ­
fered settlement and perhaps collecting nothing— 
because o f a verdict lower than the offer o f judgment— 
matters more to him than the same do lla r difference 
matters to the institutional defendant, A four-or five- 
figure judgment against him fo r attorneys’ fees and 
costs, because he did not beat the defendant’ s o ffe r 
o f  Judgment or lost on liability, may be catastrophic,

As a practical matter, if the defendant makes an 
o ffe r o f judgment early in the litigation at the low 
end o f the likely value c >  case, or even 10 percent 
to 20 percent less, the iin t lf f takes an imprudent 
and unaffordable risk if he rejects It. The risk Is made 
unaffordable by the impact o f Rule 68 , Rule 82, Rule 
79 costs, and the new Interest statute. In effect, the 
defendant is empowered to turn the p la in tiff’s rea­
sonable bet on the outcome Into a double or nothing 
bet which the p laintiff cannot prudently risk. The 
chance o f  recovering his loss plus all the add-ons is 
not worth the risk o f  having defendant’ s add-ons set 
o f f  against his recovery.

When a p la in tiff runs the risk o f trial against a 
moderate o ffe r o f  judgment and loses, the defendant 
often has enough leverage to prevent appeal. Typical­
ly the defendant offers to drop his costs and attor­
neys’ fee awards in exchange fo r the p la in tiff’ s aban-

The luclges' Journal



JO H N  SU N D , R E P R E S E N T A T IV E
2505 2nd Avenue 

Ketchikan, A laska 99901 
(907) 225-5552

While in Juneau 
P. O. Box V 

Juneau, A laska 99811 
(907) 465-4919

MEMORANDUM

TO: House Judiciary members

FROM: Rep. John Sund

DATE: April 24, 1986

RE: The state of our insurance ccrnpanies

I have distributed a copy of an internal mono fron the Division of Insurance 

which indicates that Alaska's insurance ccrnpanies are far fron hurting 

during our nationwide "insurance crisis."

Note especially the suninary —  f'^st paragraph on page 4.



. • m e m o r a n d u m S t a t e  o f  A l a s k a

TO; John L. George, Director DATE: Morcn 17, 1986

FILE NO.:

THRU:

f r o m : Donald DeMuth

Chief Financial Examiner

T E L E P H O N E  NO.:

s u b j e c t : 19S5 Underwriting Results

Other Liability

You have asked me to r e view the underwriting results of approximately the 

10 leading writers of the line "Other Liability" "(17)" in the State of 

Alaska, The results of my s t u d y  follow.

You will note that I have actually supplied statistics on 13 comoanies. 

The reason for the three additional companies are: You stated that you

did not want companies like "State F a n n u - companies that are not t r a d i­

tionally considered to be w r i t e r s  of Other Liability included. For this 

reason, I did not kno w  if you wanted AR E C A  Insurance Exchange included or 

not. I added one c o m p a n y  and you m a y  exclude “ARECA" if you wish. I 

also question the accu r a c y  of the Continental Insurance Company's Alaska 

direct losses incurred figure, and both noted a probable aberration in 

schedule "P" figures and am aware that CIGNA made some big reserve 

adjustments which m a y  well be w i t hout basis at year-ena, and which may 

have skewed Alaska Pacific A s surance Company's figures. You may, hence, 

eliminate the figures for these two companies if you wish and still be 

left with the statistics on 10 companies. I also eliminated the figures 

for the Insurance C o m pany of North A m e r i c a  as their page 14 figures for 

this line are probably e r roneous and meaningless.

•
The first area of e x p e rience that I looked at was the company's direct 

underwriting results in Alaska. The results are summarized as follows:

Rank by Maska Alaska Alaska Alaska

Prenlua Direct Direct Direct Direct Alaska
Written Prenlura Premium Losses Losses Loss
In Alaska Written Earned Paid Incurred Ratio

12 Federal Insurance Company } 759,348 J 556,132 $ 4.380 ? 32,347 5.8*
n The Continental Ins. Co. 552,533 558,869 299,050 ( 387,290) *

Pacific Marine Insurance 792,416 803,528 150,530 • 245,804 30.4*
Co. of Alaska

2 Alaska National Ins. Co. 3,938,343 2,703,705 1,561,566 2,173,774 80.4%
1 AX Pacific Assurance Co. 4,148,556 4,329,380 1,845,266 2,960,272 68.4*
7 Freenont Indemnity Co. 1,581,809 1,600,374 283,530 856.617 53.5*
9 ARECA Insurance Exchange 975,398 975,398 50,849 175,3)2 18.0*
6 Providence Washington 1,827.910 2,424„073 4,275,334 2,817,529 116.2*

Insurance Co. of Alaska
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5 Industrial Lndemnlty 

Company of Alaska
1,838,269 1,342.175 1,225,617 1.423,207 77.32

4 Alaska Insurance Company 1,870,196 1,539,729 576,349 S96.926 58.32
3 NatM Union Fire Ins. Co. 3,732,736 2,636,895 170,668 577.159 21.91
11 Employers Insurance of 

Wausau, A Mutual Company
759.8B9 675,147 124,435 992.116 147.OS

8 General Accident Ins. 1,004.405 996.593 22.557 733,755 75.72
Company of America

$23,781,008 $21,649,998 $10,621,731 $13,497,533 62.31

* Meaningless

The column ooove entitled “Alaska Direct Losses Paid" is not of much 

significance. I included it only to illustrate the great disparity 

between losses paid and losses incurred in certain cases. There are a 

nurr.oer of possiDle reasons for this disparity, but I cannot identify 

which reason is responsible for the cases reflected in tne aoove exnibit.

For comparative purposes, I attempted to aevelop the same information for 

the same companies on a national basis. The companies arc nut required 

to provide this information on a national basis, but a few companies 

volunteer and, hence, complete page 14 of the annual statement or. a 

national basis. ITie results of this comparative study aoes not reveal 

very much information, but the results are as follows:

Rank by 

Premium 

Written 

In Alaska

national

Direct

Premium

W r i t t e n

National

Direct

Premium
Earned

national

Direct

Losses
Paid

National 

Direct 

Losses ■ 
Incurred

National 

Loss ,
Ratio

12

13

10

2
1

7

9

6

4
3

11

Federal Insurance Company Information not available.

Hie Continental Ins. Co.

Pacific Marine Insurance 

Co. of Alaska 

Alaska National Ins. Co.

AK Pacific Assurance Co.
Freemont Indemnity Co.

ARECA Insurance Exchange 

Providence Washington 

Insurance Co. of Alaska 

Industrial Indemnity 
Company of Alaska 

Alaska Insurance Company 

Nat'l Union Fire Ins. Co.

Employers Insurance of 

Wausau, A Mutual Company 

General Accident Ins. Information not available. 

Company of America

Information not available.

Information not available.

Information not available.

Information not available.

$31,645,042 $34,211,163 $25,679,707 $53,934,431 157.0* 

Rational experience same as Alaskan experience. 
Information not available.

Information not available.

National experience same as Alasxan experience. 
Information not available.

Information not available.
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In an attempt to get some kind of comparative information - Alaska vs. 

National - I then decided to take a look at the same companies' net 

national business. This is not a direct comparison due to the fact that 

net business is net of assumed and ceaed reinsurance, but the annual 

statement does not reflect direct national premium earned, only written, 

so I had no cnoice.

The result of this study is as follows:

Rank By National National National National National

Premiura Net Net Net Net Net

Written Premium Premium Losses Losses Loss .

In Alaska Written Earned Paid Incurred Ratio

12 Federal Insurance Company $223,854,784 $166,392,450 $ 42,483,524 $ 85.539.034 51.45

13 The Continental Ins. Co. 33,763,790 32,026,227 19,576,743 30,650,173 95.75

10 Pacific Marine Insurance 

Co. of Alaska

Not Applicaole

2 Alaska National Ins. Co. 2,077,776 1,547,010 222,217 1,051,334 68.05
1 AK Pacific Assurance Co. 3.834,456 3,271,d79 3,995,013 5,151,751 157.55

7 Freenont Indemnity Co. 33,824,745 26,542,233 11,277, 702 36,844, al 6 138.85

9 ARECA Insurance Exchange 823,335 823,895 50,349 175,312 21.35

6 Providence Washington 

Insurance Co. of Alaska

Not Applicaole

5 Industrial Indemnity 

Company of Alaska

?iot Appl icaole

4 Alaska Insurance Coraoany lot Applicaole

3 Nath Union Fire Ins. Co. 357,841,310 283,621,245 80,724,018 222,277.500 78.45
11 Eraplcyers Insurance of 112,716,611 TO*!759,065 73,570,268 ' 73,177,933 69. S5

Wausau, A Mutual Company

8 General Accident ins. 31,863,701 29,249,804 10,955,921 20,886,903 71.45
Company of America

$305,656,070 $6*8,233,815 $2*2,856,260 $475,756,156 73._4X ^

I also felt that it might be interesting to m a k e  a similar review on an 

accident year basis rather than on a calendar yea r  basis-. The reason for 

this comparative review is that r e s erve cnanges made during 1585 a pplic­

able to prior yea r  business is reflected in the calendar year 1985 

experience, but not in the 1935 accident year experience. The accident 

year business only reflects the company's experience on accidents that ’ * 

actually happeneo during 1985. ’ The result of this review is as follows:

Rank By

Premium Nath Net 1085 Hath Net 1935 Hafl Net 1985 Nath Net 1985

Written Accident rear Accident Year Accident Year Accldenthfear

In Alaska Premium Earned Loss Payments Losses Incurred Loss Ratio

12 Federal Insurance Company $166,392,450 $ 8J09.1G0 $ 77,210,574 46.45

13 The Continental Ins. Co. 32,026,247 1,613,902 24,550,326 76.7X

A m
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10 Pacific Marine Insurance 

Co. of Alaska

Not topijcahle

2 Alaska National Ins. Co. 1,547,010 34.420 1.012.476 65.52
1 AJC Pacific Assurance Co. 3,271,379 414,259 2,790,689 85. 3X
J Freemont Indemnity Co. 26,542,239 1,605,638 26,435.512 100.M
9 ARECA Insurance Exchange 823,895 30,435 362,961 44. IX
6 Providence Washington 

Insurance Co. of Alaska
.'Jot Applicable

5 Industrial Indemity 

Company of Alaska
fbt Applicable

4 Alaska Insurance Company Not Applicable

3 Nat'l Union Fire Ins. Co. 283,621,245 7,lea,460 211,149,406 74.5S
11 Employers Insurance of 104,759,072 6,035,504 £0,311,511 48. OX

Wausau, A Mutual Company

a General Accioent Ins. 29.209.301 1,125.201 16,247.129 55.6S
Company of Anerica

$548,223,828 $ 26, 192,939 $410,070,564 63.ja

Gverall, in spite of all the tears tnat tne insurance inGustry is shea­
ding, it appears to me that the insurance inaustry is aoing quite well 
for tnis line. Unfortunately, accicent year direct statistics are not 
available for Alaska, Dut I would guesstimate that if they were, they 
woula reflect a loss ratio down arouna 5u«. I also note that the paid 
loss ratio for accident year 1966, on a national oasis, is aown arouna 
4%. Fat city on investment income coming up in ISio, particularly in 
those states that do not allow pre- and postjudgment interest.

I v/ould suggest that you nave your market conauct "rate section" folluw-up 

on this memo - perhaps doing some research .work in some of t h e‘companies 

offices. I hope to take a look at Providence Wasnington Insurance Company 

of Alaska and Industrial Indemnity Insurance Company of Alaska shortly, 
as both are overdue for ari examination.

I would also suggest that you have your rate people pernaps take a look 

at 1954 experience for comparative purposes. It might also be interesting 

to do a policy year review of the same companies for 1934. This informa­

tion siiould now be available but it is not reported in the annual state­
ment. It woula entail a special statistical call.

All figures reflected in tn.s memo were taken from filed annual state­
ments, but I have no idea now accurate the information is.

DD/mst3523m
031786b
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CERTIFICATION OF ENROLLED ENACTMENT

SUBSTITUTE SENATE BILL NO.

Chapter  3 05 .  Laws o£ 1986
49 th  L e g i s l a t u r e  
Regu l a r  Se ss io n

EFFECTIVE DATE: June 11 ,  1986
Except :  S e c t i o n  904 whichbecomes e f f e c t i v e  on A p r i l  4,  
1986 .

v  yhyfsjjlar r cf lbs Senate

PsnrJ iht Stoats February 15, 19 86

Yttx 12 -  N.JI 13
i t .  llnm t March 6 , --------n  86As Aoended
Y tu  . 6 6 _  N . j .  .31 —

3/10/86 -  The Senate concurred In the 
House aaendnentB and passed the b i l l  
aa aaended b/  the Hnunc. C E R T I F I C A T E
YEAS 31 NAYS 16 /. StJnet R Sn\Jte. Setetlsej of lbs Senate 0/ ibe 

State of Wathioiton do he*eb\ te rlifi that ibe at lathed 
it enrolled Sub 1111 ate Senate Rill No. A630 at
patted 61 the Senate anJ the Home of Refiriimlaiirri 
on the date 1 bttton tel forth.



ENGROSSED SUBSTITUTE SENATE BILL NO. 4630 
AS AHENDED BY T1IE HOUSE

S l a t *  o f  Washington 49th L a g i s i a t u r a  1986 R egu l a r  Sess i on
by Committee on J ud i c i a r y  ( o r i g i n a l l y  sponsored by S en a t o r  Talmadge)

Read r i r s l  U s e  2 / 5 / 8 6 .

1 AN ACT Re l a t i n g  t o  c i v i l  a c t i o n s ;  amending RCW S . 6 0 . 0 6 0 ,
2 4 . 2 2 . 0 3 0 ,  S I . 2 4 . 0 6 0 ,  4 . 1 6 , 3 5 0 ,  4 . 2 4 . 1 1 5 ,  4 . 1 6 . 1 6 0 ,  4 . 1 6 . 3 1 0 ,  and
3 4 . 1 6 . 3 0 0 ;  adding a new s e c t i o n  t o  c hapte r  4 . 2 2  RCW; adding new
4 s ec t i ons  to c hapt e r  4 . 24  RCW; adding new s e c t i o n s  t o  c h ap t e r  4 . S6
5 RCW; adding new s ec t i o n s  t o  chap te r  S . 40 RCW; adding a raw s e c t i o n  to
6 chapter  2 . 7 0  RCW; adding a new s e c t i o n  t o  chapte r  4 8 . 1 9  RCW; adding a
7 new sec t i on  to  c h a ' . .•- 4 8 . 2 2  RCW; c r e a t i n g  new s e c t i o n s ;  r e p e a l i n g
8 RCW 4 , 5 6 . 2 4 0 ;  and d e c l a r i n g  an emergency.

9 BE IT ENACTED BY THE LEGISLATURE OP THE STATE OP WASHINGTON:

0 NEW SECTION. Sec.  100 .  PREAMBLE. T o r t  law in t h i s  s l a t e  has
1 g e n e r a l l y  been deve l oped by the c o u r t s  on a c a se -b y - c as #  b a s i s .
2 Whi le t h i s  p r o ce ss  has re u l t e d  in some s i g n i f i c a n t  changes in the 
1 law, i nc l u d i ng  ame l i o r a t i o n  o f  the ha r shness  o f  many common law
4 d o c t r i n e s ,  the l e g i s l a t u r e  has p e r i o d i c a l l y  i n t e r ve ned  in o r d e r  to
5 b r i ng about needed r e f o rms .  The purpose o f  t h i s  c h ap t e r  i s  t o  enact
6 f u t t h e r  r e f o rms  in o r d e r  t o  c r e a t e  a more e qu i t a b l e  d i s t r i b u t i o n  o f
7 the c o s t  and r i s k  o f  i n j u r y  and i nc r ease  the a v a i l a b i l i t y  and
8 a f f o r d a b i l i t y  o f  insu rance .
9 The l e g i s l a t u r e  f i n d s  t h a t  ' c o u n t i e s ,  c i t i e s ,  end o t h e r
0 governmenta l  e n t i t i e s  a re  f aced wi th i nc r eased exposure t o  l aw su i t s
1 and awards and d ramat i c  i nc r ea s e s  in the c o s t  o f  i nsu r ance  c ove r age .
2 These e s c a l a t i n g  c o s t s  u l t i m a t e l y  a f f e c t  the p ub l i c  thr ough h ighe r  
1 t axes ,  l o s s  o f  e s s e n t i a l  s e r v i c e s ,  and l o s s  o f  the p r o t e c t i o n
4 prov ided by adequate i nsu r ance .  In o r d e r  t o  improve the a v a i l a b i l i t y
5 and a f f o r d a b i l i t y  o f  q u a l i t y  governmenta l  s e r v i c e s ,  comprehens ive
6 r e f orm i s  necessa r y .
7 The l e g i s l a t u r e  a l s o  f i n d s  comparable c o s t  i n c r ea s e s  in
8 p r o f e s s i o n a l  l i a b i l i t y  i n s ur a nc e .  E s c a l a t i n g  ma l p r a c t i c e  i nsu i ance
9 premiums d i sc ou ra ge  ph y s i c i a n s  and o t h o r  h e a l t h  c a r *  p r o v i d e r s  f rom
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Sc;. 1
i n i t i a t i n g  o r  c on t in u i n g  t h e i r  prcct t . cc o r  o f f e r i n g  needed ser v i eee  
to  the p ub l i c  end c o n t r i b u t e  to  the r i l i n g  c oa t s  o f  consuner  h e c l l h  
c e r e .  Other  p r o f e s s i o n a l s , such /as a r c h i t e c t s  end eng inee r s ,  f cce 
s l a i l e r  d i f f i c u l t  c h o i c e s ,  f i n a n c i a l  i n s t a b i l i t y ,  and u n l i a i t e d  r i s k  
in p ro v i d i ng  s e r v i c e s  t o  the p u b l i c .

The l e g i s l a t u r e  a l s o  f i nd s  t h a t  g e n e r a l  l i a b i l i t y  insurance Is 
becoa l ng un a v a i l a b l e  o r  u n a f f o r d a b l e  t o  aany bu s i ne s s e s ,  i n d i v i d u a l s ,  
and n o np r o f i t  o r g a n i s a t i o n s  in amounts s u f f i c i e n t  t o  cover  p o t e n t i a l  
l o s s e s .  High p r e a iu a s  h a w  d i sc ou r ag ed  s o c i a l l y  and e c on o a i c a l l y  
d e s i r a b l e  a c t i v i t i e s  and eucourage aany t o  go wi thout  adequate 
insurance c ove r age .

The r e f o r e ,  i t  i s  the i n t e n t  o f  the l e g i s l a t u r e  t o  reduce c os t s  
a s so c i a t e d  v i l h  the t o r t  s y s t e a ,  wh i l e  a s s u r i n g  t ha t  adequate and 
a pp r o p r i a t e  compensat ion f o r  pe r sons  i n j u r e d  through the f a u l t  o f  
o t h e r s  i s  a v a i l a b l e .

PART I
ACCELERATED PUTSJCIAH-PATI ENT PRIVILEGE

Sec.  101.  So r . l i on  294 ,  page 187 ,  Laws o f  1854 as lasv. amended b> 
s e c t i o n  1, ch ap te r  56,  Laws o f  1982 and RCW S . 6 0 . 0 6 0  a r o  each aaendec 
t o  read as f o l l o w s :

( 1 )  A husband s h a l l  not  be oxamined f o r  o r  a ga ins t  h i s  wi f e  
wi thout  the consent  o f  the w i f e ,  n o r  a w i f e  f o r  o r  a ga ins t  he 
husband wi thout  the consen t  o f  the husband;  n o r  can e i t h e r  durin< 
mar r i age  o r  a f t e rwa r d ,  be wi thout  the consent  o f  the o t h e r ,  examine 
as to any ccsuounicat ion made by one t o  the o t h e r  du r i n g  mar r i age 
But t h i s  e xcep t ion  s h a l l  no t  app l y  t o  a c i v i l  a c t i o n  o r  p roceeding b 
one a ga ins t  the o t h e r ,  nor  t o  a c r i m i n a l  a c t i o n  o r  p r oceed ing f o r  
c r i e e  committed by one a g a in s t  the o t h e r ,  no r  t o  a c r im i n a l  a c t i o n  o 
pr oceeding a ga in s t  a spouse i f  the ma r r i age  o c cu r r e d  subsequent t 
the f i l i n g  o f  f o rma l  cha rges  a g a in s t  the d e f endan t ,  nor  t o  a cr imina 
a c t i o n  o r  p roceed ing  f o r  a c r ime commit ted by s a i d  husband o r  wi l  
/ g a i n s t  any c h i l d  o f  whom s a i d  husband o r  w i f e  is the pa rent  c 
qua rd i an ,  nor  t o  a p r oceed ing  under  c h ap t o r  7 1 . 0 5  RCW; PROVIuEI 
That the spouse o f  a pe r son sought  t o  bo d e t a i ne d  under c hapte r  71 . (  
RCW may not be compe l l ed to  t e s t i f y  and s h a l l  be so in f ormed by t)

ESSB 4672 -2-



Stc. 201
1 c o u r t  p r i o r  t o  being c a l l e d  as a w i tn e s s .
2 ( 2 )  An a t t o r n ey  o r  c o un s e l o r  s h a l l  no t .  wi thout  the consent  o f
3 h i s  c l i e n t ,  be exaa ined as t o  any cotnmunicat ion a ido  by the c l i e n t  to
4 h i a ,  o r  h i s  adv ice g iven the r eon in the c o u r t #  o f  p r o f e s s i o n a l
5 e a p l o y a en l .
6 ( 3 )  A c l o rg ya an  o r  p r i o s t  s h a l l  no t .  wi thout  the consent  o f  a
7 person aak i ng the c o n f e s s i o n ,  be examined as to  any c o n f e s s i o n  aade
8 t o  h i a  in h i s  p r o f e s s i o n a l  c h a r a c t e r ,  in the c ou r se  o f  d i s c i p l i n e
9 e n j o i ne d by the church to  which he be l o ngs .
0 ( 4 )  A ( ( r e g u l a r ) )  p h y s i c i a n  o r  surgeon o r  o s t e o p a t h i c  p hy s i c i an
1 o r  surgeon s h a l l  n o t ,  wi thout  the consent  o f  h i s  p a t i e n t ,  be examined
2 in a c i v i l  ac t i on  as t o  any i n f o rma t i o n  acqu i red in a t t end in g  such
3 p a t i e n t ,  which was necessa r y  t o  unab l e  h i a  t o  p r e s c r i b e  oi a c t  f o r
4 the p a t i e n t ,  ( ( bu t - - t h% 3 ~ - e x e e p t t o n - s h a l 4 - n o t ‘ a p p l y - i n - e n y - j u d i c i a l
5 p r o c o e d i n g - r e g a r d i n g - e - e h t l d ^ s - i n j u r i e s 7 - n e g l e c t - o r - s e x u a l - a b u s e r — or
6  t h e - c e u s e - t h e r e o f ) )  except  as f o l l o w s :
7 ( a )  In any j u d i c i a l  p r oc eed i ngs  r ega rd i ng  a c h i l d ' s  i n j u r y .
8 n e g l e c t ,  o r  s exua l  abuse o r  the cause t h e r e o f ;  and
S ( b )  Wi th i n n i ne t y  days o f  f i l i n g  an a c t i o n  f o r  p e r s o n a l  i n j u r i e s
G o r  wr ong fu l  dea th ,  the c l a imant  s h a l l  e l e c t  whether  o r  not t o  waive
1 the p h y s i c i a n - p a t i e n t  p r i v i l e g e .  I f  the c l a i a a n t  does not  waive the
2 p n y s i c i a n - p a t i e n t  p r i v i l e g e ,  the c l a i a a n t  aay not  put h i s  o r  he r
3 c e n t a l  o r  p h y s i c a l  c o nd i t i o n  o r  tha t  o f  h i s  o r  her  decedent  o r
4 b e n e f i c i a r i e s  in i s sue  and aay no t  waive the p r i v i l e g e  l a t e r  in the
5 p r oceed ings .  Waiver  o f  the p h y s i c i a n - p a t i e n t  p r i v i l e g e  f o r  any one
6 phy s i c i an  o r  c o nd i t i o n  c o n s t i t u t e s  a waivor  o f  the p r i v i l e g e  as to
7 a l l  phy s i c i a n s  o r  c o nd i t i o n s ,  s u b j e c t  t o  such l i a i t a t i o n s  as a co ur t
8 aay impose pursuant  t o  c ou r t  r u l e s .
9 15) A pub l i c  o f f i c e r  s h a l l  no t  be exaa ined as a wi tnes s  as to
0 communicat ions aade to  h i a  in o f f i c i a l  co n f i de nc e ,  when the p ub l i c
1 i n t e r e s t  would s u f f e r  by the d i s c l o s u r e .

7 PART 11
1 ATTORNEYS' FEES

4 HEW SECTIOH. Sec.  201 .  A new s ec t i o n  i s  added to  ch ap te r  4 . 24
5 RCW to read as f o l l ow s :
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Sec.  291

1 The c o u r t  i h i l l .  upon p e t i t i o n  by a namad p a r t y  in any t o r t
2 a c t i o n ,  except  thosa p r o v ide d ( o r  in RCW 7 . 7 0 , 0 7 0 .  d a l a r a i n a  tha
} r a a i onab l ana aa  o f  tha t  p a r t y ' s  a t t o r n a y s '  Faas .  Tha c o u r t  s h a l l  taka
4 i n t o  c o n s i d a r a t i o n  tha f o l l o w i n g :
5 111 Tha t i a a  and l a b o r  r e q u i r e d ,  tha n o v a l t y  and d i f f i c u l t y  o f
S the que s t i on s  i nv o l ve d ,  and the s k i l l  r e q u i s i t e  t o  p a r f o r a  the l e ga l
7 s e r v i c e  p r o p e r l y ;
8 ( 2 )  The l i k e l i h o o d ,  i f  a ppa ren t  t o  the c l i e n t ,  t h a t  the
9 accaptanca o f  the p a r t i c u l a r  e ap l o y aen t  w i l l  p r ac luda  o the r

10  eap l oyaent  by the l awye r ;
11 ( 1 )  The f e e  c u s t o a a r i l y  charged in the l o c a l i t y  f o r  s l a i l a r  l e ga l
1 2  s e r v i c e s ;
1 )  ( 4 )  The amount i n vo l v ed  and the r e s u l t s  o b ta i n e d ;
14 ( 5 )  The t i a e  l i m i t a t i o n s  iaposed by the c l i e n t  o r  by lh<
15 c i  r emi t t ances ;
18 ( 8 ) The na tu r e  and l an g t h  o f  the p r o f e s s i o n a l  r e l a t i o n s h i p  v l t l
17 thn c l i n n t ;
IB ( / )  Thn e xpe r i enc e ,  r e pu t a t i o n ,  and a b i l i t y  o f  the l a v y e r  oi
19 l awyers  p e r f o r a i n g  the s e r v i c e s ;
20 ( 8 ) Whether the f ee i s  f i x e d  o r  c o n t i n g en t ;
2 1  ( 9 ) f -hether  the f i x e d  o r  c o n t i ng en t  f ee  agreement was in wr i t i n i
22  and whether the c l i e n t  was aware o f  i i i s  o r  he r  r ’ j h l  t o  p e t i t i o n  thi 
2 } c o u r t  under t h i s  s e c t i o n .

24 HEW SECTIOH. Sec.  2 0 2 .  S e c t i o n  201 o f  t h i s  ac t  a pp l i e s  ti
25 agreements f o r  a t t o r n e y ' s  f e e s  e n to re d i n t o  a f t e r  the e f f e c t i v e  dat< 
28 o f  t h i s  s e c t i o n .

27 PART 1 11
28 LIMITATION OH NONECONOHIC DAMAGES

29 HEW SECTION. Sec.  3 0 1 .  A new s e c t i o n  i s  added t o  c hapte r  4 . 5 
10 RCW to read as f o l l o w s :
31 ( l i  As us td  in t h i s  s e c t i o n ,  the f o l l o w i n g  terms have th
32 meanings i nd i ca t ed  un l o s s  the  c on te x t  c l e a r l y  r e q u i r e s  o the rw i s e .
1 )  ( a )  “ Economic damages" means o b j e c t i v e l y  v e r i f i a b l e  monetar
34 l o s s e s ,  i n c l ud i ng  medi ca l  axpenses ,  l o s s  o f  e a r n i n g s ,  b u r i a l  costs 
15 l o s s  o f  use o f  p r o p e r t y ,  c o s t  o f  r ep l acement  o r  r e p a i r ,  cos t  o 
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s '

ob t a i n i n g  s u b s t l t u t a  domes t i c  s e r v i c e s ,  l o s s  o f  nmployment ,  and l o s t  
o f  bus iness  o r  amployaienl  o p p o r t u n i t i e s .

( b )  "Noneconomic danages* moans s u b j e c t i v e ,  no ncone t ar y  l o s s e s ,  
i n c l u d i ng ,  bu t  not  l i a i t e d  to  pa in ,  s u f f e r i n g ,  inconven i ence ,  mental  
angui sh ,  d i s a b i l i t y  o r  d i s f i g u r emen t  i nc ur r ed  by the i n j u r e d  p a r t y ,  
emo t i ona l  d i s t r o s s ,  l o s s  o f  s o c i e t y  and companionship ,  l o s s  o f  
c onso r t ium,  i n j u r y  t o  r e pu t a t i o n  and hu m i l i a t i o n ,  and d e s t r u c t i o n  o f  
the p a r e n t - c h i l d  r e l a t i o n s h i p .

( c )  ' B o d i l y  i n j u r y *  means p h y s i c a l  i n j u r y ,  s i c k n e s s ,  o r  d i s e a s e ,  
Inc l i - * ' -  ' d e a th .

Average annua l  wage* moans the aver ago annua l  wage in the 
s t a t e  u i  i sh ing t on  as de te rmined under  RCW S 0 . 0 < . 3 SS .

( 2 )  In no a c t i o n  seek ing damages f o r  p e r s o n a l  i n j u r y  o r  dea th  may 
a c l a imant  r e co v e r  a judgment f o r  noneconomic damages exceeding an 
amount de te rmined by mul t o l y i n g  0 . 4 3  by the aver age annua l  wage and 
by the l i f e  expec t ancy o f  the pe r son i n c u r r i n g  nonsconomio damages, 
as thn l i f e  expectancy i s  de te rmined by the l i f e  expec t ancy t a b l e s  
adopted by the  i nsu rance commiss ione r .  For  pu rpo se s  o f  de t e rmin i ng  
the maximum amount a l l ow ab l e  f o r  noneconomic damages,  a c l a im an t ' s  
l i f e  expec t ancy s h a l l  not  be l e s s  than f i f t e e n  y e a r s .  The l i m i t a t i o n  
c o n t a i i . G  in t h i s  s ubs ec t i on  a p p l i e s  t o  a l l  c l a ims  f o r  foneconomic 
damages . i . ’ e by a c l a iman t  who i nc ur r ed  b o d i l y  i n j u r y .  Cl a ims f o r  
l o s s  o f  c ons o r t ium ,  l o s s  o f  s o c i e t y  and companionship ,  d e s t r u c t i o n  o f  
tha p a r e n t - c h i l d  r e l a t i o n s h i p ,  and a l l  o t h e r  d e r i v a t i v e  c l a ims  
a s s e r t ed  by pa r sons  who d id  no t  s u s t a i n  b o d i l y  i n j u r y  a re  t o  be 
i nc l uded w i t h i n  the l i m i t a t i o n  on c l a ims  f o r  noneconomic damages 
a r i s i n g  f rom the same b o d i l y  i n j u r y .

( 3 )  I f  a case i s  t r i e d  to  a j u r y ,  the j u r y  s h a l l  no t  be informed 
o f  the l i m i t a t i o n  con ta ined  in s ubs ec t i on  ( 2 ) o f  t h i s  s e c t i o n .

PXRf IV 
APPORTIONXEKT OF OA.<AGES

HEW SECTIOH. Sec.  401 .  A new s e c t i o n  i s  added to  c hapte r  4 . 22  
RCW to  read as f o l l o w s :

*11 In a l l  a c t i o n s  i n v o l v i n g  f a u l t  o f  more than one e n t i t y ,  the 
t r i e r  o f  l a c t  s h a l l  de te rmine  the percentage o f  the t o t a l  f a u l t  vh'ch

Sac. 401
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10

1 1

12

1 1

14
IS
1 6

17
10

19
20
51

22

21

24
25
26
27
28
29
10

1 1

12

1 1

1 4

15
16

11 a t t r i b u t a b l e  t o  ever y  ( n i t t y  which caused t h t  c l a im a n t ' s  damages, 
i nc l ud ing tho c l a imant  o r  pa r son s u f f e r i n g  p a r i o n a l  I n j u r y  o r  
i n cu r r i ng  p r o p« r t y  damage, d e f endant s ,  t h t r d - p a r t y  de f endant s ,  
• n t i t m  r a l a a s s d  by t h t  c l a m a n t ,  e n t i t i e s  moun t  f rom l i a b i l i t y  to 
the c l a imant  and e n t i t i e s  wi th any o t h e r  i n d i v i d u a l  d e f e ns e  aga ins t  
tha c l a im an t .  Judgment s h a l l  be en t e r ed  a g a i n s t  each de fendant  
eacept those  who have been r e l e a s e d  by the c l a iman t  o r  a re  immune 
from l i a b i l i t y  t o  the c l a iman t  o r  have p r e v a i l e d  on any e t he r  
i nd i v i d u a l  d e f en s e  a g a i n s t  t h t  c l a iman t  in an amount which r e p r es en ts  
tha t  part*. » p r o p o r t i o n a t e  sha r e  o f  tha c l a im a n t ' s  t o t a l  damages. 
The l i a b i l i t y  o f  each de fendan t  s h a l l  be s e v e r a l  o n l y  and s h a l l  not  
be j o i n t  e xc ep t :

( a )  A p a r l y  s h a l l  be r e s p o n s i b l e  f o r  tha f a u l t  o f  a n o th e r  person 
o r  f o r  payment o f  the p r o p o r t i o n a t e  sharp o f  a no the r  p a r t y  where both 
were a c t i ng  in c o n ce r t  o r  when a person was a c t i n g  as an agent o r  
servant ,  o f  the p a r t y .

lb )  I f  the  t r i e r  o f  f a c t  de te rmines  t ha t  the  c l a iman t  o r  p a r t y  
s u f f e r i n g  b o d i l y  i n j u r y  o r  i n c u r r i n g  p r o p e r t y  damages was not at  
f a u l t ,  tho de fe ndant s  a g a in s t  whom judgment i s  e n t e r ed  s h a l l  be 
j o i n t l y  and s e v e r a l l y  l i a b l e  f o r  the sue  o f  t h e i r  p r u p o r l i o n a t e  
shares o f  the c l a im an t s  t o t a l  damages.

( 2 )  I f  a de fe ndant  i s  j o i n t l y  and s e v e r a l l y  l i a b l e  under  one o f  
the e xcept i o ns  l i s t e d  in s ubse c t i on s  ( 1 >(a > o r  { 1 1 ( b )  o f  t h i s  
s ec t i o n ,  such d e f e nd an t ' s  r i g h t s  t o  c o n t r i b u t i o n  a g a i n s t  another  
j o i n t l y  and s e v e r a l l y  l i a b l e  d e f endan t ,  and the e f f e c t  o f  s e t t l ement  
by e i t h e r  such d e f endan t ,  s h a l l  be de te rmined under  RCW 4 . 2 2 . 0 4 0 ,  
4 . 2 2 . 0 5 0 ,  and 4 . 2 2 . 0 6 0 .

< } ) ( a )  no th i ng  in t h i s  s e c t i o n  a f f e c t s  any cause o f  ac t i on 
r e l a t i n g  to haza r dous  wastes o r  subst ances  o r  s o l i d  waste d i s po sa l  
s i t e s .

(b)  n o t h i n g  in t h i s  s e c t i o n  s h a l l  a f f e c t  a cause  o f  act i on 
a r i s i n g  f rom the t o r t i o u s  i n t e r f e r e n c e  wi th c o n t r a c t s  o r  business 
r e l a t  ions .

( c > n o t h i n g  in t h i s  s e c t i o n  s h a l l  a f f e c t  any cause o f  ac t i on 
a r i s i n g  f rom the manuf ac ture  o r  marke t ing o f  a f u n g i b l e  p roduc t  in a 
gene r i c  form which c o n t a i n s  no c l e a r l y  i d e n t i f i a b l e  shape,  c o l o r ,  o r

E5SB 4610 - 6 -

StC. 401

y



Ssc. 403
marking.

Sac.  402.  Se c t i o n  11 ,  c h ap t e r  27 ,  Laws o f  1961 and RCW 4 . 2 2 . 0 3 0  
a r e  each aaended to  read as f o l l o w s :

Except as o t he rw i s e  p r ov id e d  in s e c t i o n  401 o f  t h i s  1986 a c t ,  i f
■ore than onw pe r son i s  l i a b l e  t o  a c la iman t  on an i n d i v i s i b l e  c la im 
f o r  the sane i n j u r y ,  dea th  o r  harm, the l i a b i l i t y  o f  such persons 
s h a l l  be j o i n t  and s o v e r a l .

Sec.  4v , Se c t i o n  4 ,  c h ap t e r  85 ,  Laws o f  1977 ex .  s e s s .  as l a s t  
amended by s e c t i o n  5 ,  c h ap t e r  218 ,  Laws o i  1984 and RCW S I . 2 4 . 0 6 0  a re 
each aaended t o  r ead as f o l l o w s :

( 1 )  I f  tha i n j u r e d  wo rke r  o r  b e n e f i c i a r y  e l e c t s  t o  seek damages 
from the t h i r d  pe r s o n ,  any r e c o v e r y  made s h a l l  be d i s t r i b u t e d  ' a s  
f o l l ow s :

( e )  The c o s t s  and r e a so nab l e  a t t o r n e y s '  f e e s  s h a l l  be paid
p r o p o r t i o n a t e l y  by the i n j u r e d  worker  o r  b e n e f i c i a r y  and the
department and /o r  s e l f - i n s u r e r ;

(b )  The i n j u r e d  worke r  o r  b e n e f i c i a r y  s h a l l  be pa id  twen ty - f i v e  
percent  o f  the ba l ance  o f  tho award:  PROVIDED, That in the event  o f  
a compromise and s e t t l emen t  by tha p a r t i e s ,  the i n j u r e d  worker  o r  
b e n e f i c i a r y  may agree  to  a sum l e s s  than twe n t y - f i v e  p e r c en t ;

(c )  The depar tment  a nd /o r  s e l f - i n s u r e r  s h a l l  be p a i d  tha ba l ance 
o f  the r ec ov er y  made, but o n l y  t o  tho e x te n t  n ec es sa r y  t o  re imhurso 
the depar tment a nd / o r  s e l f - i n s u r e r  f o r  compensat ion and b en e f i t s  
pa id ;

( i )  The depar tment  a nd / o r  s e l f - i n s u r e r  s h a l l  bear  i t s  
p r o p o r t i o n a t e  shar e  o f  the c o s t s  and r e as on ab l e  a t t o r n e y s '  f ees  
incur red by the v o r k e r  o r  b e n e f i c i a r y  t o  the e x t e n t  o f  the b en e f i t s  
pa id o r  payab l e  under t h i s  t i t l e :  PROVIDED, That  the depar tment  or
s e l f - i n s u r e r  may r e qu i r e  c o u r t  a pp ro va l  o f  c o s t s  and a t t o r n e y s '  fees 
o r  may p e t i t i o n  a c o u r t  f o r  de t e rm in a t i o n  o f  the r e a s onab l ene ss  o f  
c o s t s  and a t t o r n e y s '  f e e s .

I l l )  The sum r e p r e s e n t i n g  the depa r tmen t ' s  and /o r  s e l f - i n s u r e r ' s 
p ro p o r t i o n a t e  shar e  s h a l l  not  be s ub j e c t  t o  s ub se c t i on  I I )  I d )  and 
l e )  o f  t h i s  s e c t i o n .

Id)  Any remain ing ba l a nc e  s h a l l  be pa id  to  the i n j u r e d  worker o r
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b e n e f i c i a r y ;

t e l  T h e r e a f t e r  no payment s h a l l  be aade to  o r  on b e h a l f  o f  a 
worker o r  b e n e f i c i a r y  by the depar tment  and /o r  s e l f - i n s u r e r  f o r  such 
i n j u r y  u n t i l  tha amount o f  any f u r t h e r  compensat ion and b e n e f i t s  
s h a l l  equa l  any such r e a a i n i n q  ba l a nc e .  T h e r e a f t e r ,  such b en e f i t s  
s h a l l  be pa id  by the depa r tment  and /o r  s e l f - i n s u r e r  t o  o r  on b eh a l f
o f  the worke r  o r  b e n e f i c i a r y  as though no r ec ov er y  had been aade f rom
a t h i r d  person^

( f )  I f  the emp l oye r  o r  a co-empl oyee  a r e  de te rmined under sec t i on  
401 o f  t h i s  1986 ac t  t o  be f a u l t ,  ( c )  and <a) o f  t h i s  subsec t i on
do not a pp l y  a nd b e n e f i t s  s h a l l  be pa id by the depar tment  and/or
s e l f - i n s u r e r  t o  o r  on b e h a l f  o f  the worke r  o r  beni- f i c l a r y  as though 
no r ecover y  had been made f r om a t h i r d  p e r s o n .

( 1 )  The r e c o v e r y  made s h a l l  be s ub j e c t  t o  a l i e n  by the 
department a nd /o r  s e l f - i n s u r e r  f o r  i t s  shar e  under  t h i s  s e c t i o n .

( J )  The depa r tment  o r  s e l f - i n s u r e r  has s o l e  d i s c r e t i o n  to 
compronise the  amount o f  i t s  l i e n .  In d ec id in g v he the r  o r  t o  vhat 
extent  t o  compromise i t s  l i e n ,  thn depar tment  o r  s e l f - i n s u r e r  s h a l l  
c ons i der  a t  l e a s t  the f o l l o w i n g :

( a )  The l i k e l i h o o d  o f  c o l l e c t i o n  o f  ti le award or s e t t l emen t  as 
aay be a f f e c t e d  by i n s u r a n c e  c ove r age ,  s o l v en c y ,  o r  o t h e r  f a c t o r s
r e l a t i n g  t o  the t h i r d  p e r s on ;

(b )  F a c tu a l  and l e g a l  i s s u es  o f  l i a b i l i t y  as between the i n j u r e d 
worker  o r  b e n e f i c i a r y  and the t h i r d  pe r son .  Such i s sues  i nc l ude  but 
a re  not l i m i t e d  t o  p o s s i b l e  c o n t r i b u t o r y  neg l i gence  and nove l
the o r i e s  o f  l i a b i l i t y ;  and

( c )  Prob l ems o f  p r o o f  f a ce d in o b t a i n i n g  the award o r  s e t t l emen t .
( 4 )  In tho case o f  an emp l oye r  no*, q u a l i f y i n g  as a s e l f - i n s u r e r ,

the depar tment s h a l l  make a r e t r o a c t i v e  ad jus tment  t o  such emp l oye r ' s  
exper ience r a t i n g  in which the  t h i r d  p a r t y  c l a im  has been inc l uded to 
r e f l e c t  t h a t  p o r t i o n  o f  the  av cr d  o r  s e t t l emen t  which i s  reimbursed 
f o r  compensat ion and b e n e f i t s  pa id  and. i f  tho c l a im  i s  open a t  the
l ime o f  r ecove  y ,  a p p l i e d  a g a i n s t  f u r t h e r  compensat ion and b on e f i t s
to which the :n j u r e d  wo rke r  o r  b e n e f i c i a r y  may be e n t i t l e d .

15) In an a c t i o n  under  t h i s  s e c t i o n ,  tho s e l f - i n s u r e r  may act  on 
beha l f  and f o r  the  b e n e f i t  o f  the depar tment  t o  the e x te n t  o f  any
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compensat ion and b e n e f i t s  pa id  o r  p a ya o l e  f r o n  s t a t u  funds .

( 6 ) I t  s h a l l  be the du ty  o f  the pe r son to whom any r ec ov er y  i s  
pa id b e f o r e  d i s t r i b u t i o n  under  t h i s  s e c t i o n  to  a d v i se  the depar tment 
o r  s e l f - i n s u r e r  o f  the f a c t  and amount o f  . uch r ec o v e r y ,  the c o s t s
and reasonab l e  a t t o r n e y s '  f e es  a s s o c i a t e d  wi th ha r ec o v e r y ,  and to
d i s t r i b u t e  the r e c ov e r y  in compl i ance wi th  t h i s  l e c t i o n .

( 7 )  The d i s t r i b u t i o n  o f  any r e c o v e r y  made by award o r  s e t t l ement
o f  the t h i r d  p a r t y  a c t i o n  s h a l l  be con f i rmed by depar tment  o r d e r ,
served by r e g i s t e r e d  o r  c e r t i f i e d  m a i l ,  and s h a l l  be s ub j e c t  to 
chapte r  S I . 52 RCW. In the event  the o r d e r  o f  d i s t r i b u t i o n  becomes 
f i n a l  under c h ap t e r  5 1 . 5 2  RCW, the d i r e c t o r  o r  the  l i r e c t o r ' s  
designee nay f i l e  wi th  the c l e r k  o f  any county  w i th i n  tha s t a t e  a
war rant  in the amount o f  the sum r e p r e s e n t i n g  the unpaid l i e n  p l us
i n t e r e s t  acc r u ing  f rom the d a te  the o r d e r  became f i n a l .  The c l e r k  o f
tha county in which the wa r ran t  i s  f i l e d  s h a l l  immediatel y des igna te
a s up e r i o r  c o u r t  cause number f o r  such wa r ran t  and ths  c l e r k  s h a l l  
cause to  ba e n t e r ed  in the judgment do ck e t  under tho s u p e r i o r  c ou r t  
cause number a ss i gned to  the wa r r a n t ,  the name o f  such worker  o r  
b e n e f i c i a r y  ment ioned in the wa r r an t ,  tho amount o f  the unpaid l i e n  
p l us  i n t e r e s t  accrued and the d a l e  when the wa r r an t  was f i l e d .  The 
amount o f  such wa r ran t  as docke t ed s h a l l  become a l i e n  upon the t i t l e  
t o  and i n t e r e s t  in a l l  r e a l  and p e r s o n a l  p r o p e r t y  o f  the i n j u r ed  
worker o r  b e n e f i c i a r y  a g a i n s t  whom the wa r ran t  i s  i s s ued ,  the same as 
a judgment in a c i v i l  c ase  docke t ed in the o f f i c e  o f  such c l e r k .  The 
s h e r i f f  s h a l l  then p roceed in the same manner and wi th  l i k e  e f f e c t  as 
p r es c r i be d by law wi t h  r e spe ct  t o  e x ecu t i o n  o r  o t h e r  p r o ce ss  issued 
a ga ins t  r i g h t s  o r  p r o p e r t y  upon judgment in the s u p e r i o r  c o u r t .  Such 
war rant  so docke t ed s h a l l  be s u f f i c i e n t  t o  suppor t  the issuance o f  
w r i t s  o f  garn i shment  in f a v o r  o f  the depar tment  in the manner 
prov ided by law in ths  case o f  j udgment ,  who l l y  o r  p a r t i a l l y  
u n s a t i s f i e d .  Tha c l e r k  o f  the c o u r t  s h a l l  be e n t i t l e d  t o  a f i l i n g  
f ee o f  f i v e  d o l l a r s ,  which s h a l l  be added to  the amount o f  the 
war rant .  A copy o f  such wa r ran t  s h a l l  be ma i l ed  t o  the i n j u r ed  
worker  o r  b e n e f i c i a r y  w i th i n  th r ee  days o f  f i l i n g  wi th  the c l e r k .

<81 The d i r e c t o r ,  o r  the d i r e c t o r ' s  de s i gnee ,  nay i s sue  to  any 
person,  f i rm ,  c o r p o r a t i o n ,  mun i c i pa l  c o r p o r a t i o n ,  p o l i t i c a l
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1 s u bd i v i s i o n  o f  ths s t a t s ,  p ub l i c  c o r p o r a t i o n ,  o r  apency o f  ths s t a te .
2 a n o i i c s  and o r d e r  t o  w i t hho ld  and d e l i v e r  p r o p e r t y  o f  any k ind i f  he
3 o r  she has reason to  b e l i e v e  t ha t  t he r e  h  in tha p o ss es s i o n  o f  such 
t pe r son ,  f i rm ,  c o r p o r a t i o n ,  a un i c ; p& l  j c i p o r a t i o n ,  p o l i t i c a l
5 s u bd i v i s i o n  o f  tha s t a t e ,  p u b l i c  c o r p o r a t i o n ,  o r  agency o f  the s t a t e ,
6 p r o pe r t y  which i s  due,  owing,  o r  be l o ng i ng  t o  any worker o r
7 b e n e f i c i a r y  upon whoa a wa r ran t  has bean s er ved by tho depar tment f o r
8 payoents due to  the s t a t e  f und .  The n o t i c e  and o r d e r  t o  wi thho ld and
9 d e l i v a r  s h a l l  be s er ved by the s h e r i f f  o f  the county  o r  by the

10 s h e r i f f ' s  deputy ,  o r  by any p y ho r i x e d  r e p r e s e n t a t i v e s  o f  the
11 d i r e c t o r .  Any pe r s on ,  f * rm,  . . p o r a t i o n ,  muni c i pa l  c o r p o r a t i o n ,
1 2  p o l i t i c a l  s u bd i v i s i o n  o f  the s t a t e ,  p u b l i c  c o r p o r a t i o n ,  o r  agency o f
13 the s t a t e  vrpcn whoa s e r v i c e  has been aade s h a l l  answer the no t i ce
14 wi th i n  twenty days e x c l u s i v e  o f  the day o f  s e r v i c e ,  under oa th  and in
19 w r i t i n g ,  and s h a l l  nake t r ue  answers t o  the ma t t e r s  i nqu i r e d  o f  in
16 the* n o t i c e  and o r d e r  t o  w i thho ld  and d e l i v e r .  In the event  there is
17 in the p o ss es s i o n  o f  the p a r t y  named and s er ved  wi th  such nc J
18 o r d e r ,  any p r o p e r t y  which nay be s ub j e c t  t o  the c.'
19 depar tment ,  such p r o p e r t y  s h a l l  be d e l i v e r e d  f o r t hw i '
20 d i r e c t o r  o r  the d i r e c t o r ' s  a u t h o r i z e d  r e p r e s e n t a t i v e  upon dc,
2 1  the p a r t y  se r ved and named in the n o t i c e  ind o r d o r  f a i l s  t o  answei
2 2  the no t i c e  and o r d e r  w i th i n  the t i n e  p r e s c r i b e d  in  t h i s  s e c t i o n ,  the
23 c o u r t  may, a f t e r  the t ime to  answer such o r d o r  has e x p i r e d ,  render
24 judgment by d e f a u l t  a g a i n s t  the p a r t y  named in . t h e  n o t i c e  f o r  the
25 f u l l  amount c l a imed by the d i r e c t o r  in the n o t i c e  toge the r  with
26 c o s t s .  In the event  t ha t  a n o t i c e  to  w i t h h o l d  and d e l i v e r  i s  served
27 upon an empl oyer  and the p r o p e r t y  found t o  be s ub j e c t  t he r et o  is
28 wages, tho empl oyor  may a s s e r t  in the answer t o  a l l  exemptions
29 prov ided f o r  by c h ap t e r  7 . 3 3  RCW to  which the wage ea rn e r  may bo
30 e n t i t l e d ,

31 PART V
32 LIMITATION OF ACTIONS

J3 NEW SECTION. Sec.  501 .  A new s e c t i o n  i s  added to chapte r  4 . 24
34 RCW to road as f o l l o w s :
35 I t  i s  a complete do fe ns e  to  any a c t i o n  f o r  damages f o r  persona l
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Sic. 502
1 i n j u r y  o r  wrongfu l  d o j t h  t h a t  the po r son i n j u r e d  o r  k i l l e d  was
2 engaged in tha commission o f  a f e l o n y ,  i f  tha f e l o n y  was c a u s a l l y
3 r e l a t e d  to  tha i n j u r y  o r  de a t h  in t ime ,  p l a c e ,  o r  a c t i v i t y .  However,
4 nothing in . h i s  s e c t i o n  s h a l l  a f f e c t  a r i g h t  o f  a c t i o n  under 42
5 U. S . C.  Sec.  1983 .

6 Sec.  502 .  Se c t i on  1 ,  c hapt e r  80,  Laws o f  1971 as amended by
7 sec t i on  1,  chap te r  ^6 . Laws o f  1 9 7 5 - ' 7 6  2nd ex ,  s es s .  and RCV
8 4 . 1 6 . 3 5 0  a r e  each aaended to  road as f o l l o w s :
9 Any c i v i l  a c t i o n  f o r  damages f o r  i n j u r y  o c c u r r i n g  as a r e s u l t  o f
0 h e a l t h  ca r e  which i s  p r o v i de d a f t e r  June 25,  1976 a g a i n s t :
1 ( 1 )  A pe r son l i c e n s e d  by t h i s  s t a t e  t o  p r o v i d e  h ea l t h  re or
2 r e l a t e d  s e r v i c e s ,  i n c l u d i n g ,  but no t  l i m i t e d  t o ,  a phys i c i an ,
3 o s t eopa th i c  p h y s i c i a n ,  d e n t i s t ,  nu r se ,  o p t o m e t r i s t ,  p o d i a t r i s t ,
4 c h i r o p r a c t o r ,  p h y s i c a l  t h e r a p i s t ,  p s y c h o l o g i s t ,  pha rmac i s t ,  o p t i c i a n ,
5 p h y s i c i a n ' s  a s s i s t a n t ,  o s t e o p a t h i c  p h y s i c i a n ' s  a s s i s t a n t ,  nurse
6 p r a c t i t i o n e r ,  o r  p h y s i c i a n ' s  t r a i n e d  mobi l e  I n t e n s i v e  c a r e  paramedic,
7 i nc l ud ing ,  in the event  such po r son  i s  deceased ,  h i s  e s t a t e  o r  
6 pe r sona l  r e p r e s e n t a t i v e ;
9 ( 2 )  An «>aployee o r  agent  o f  a pe r son de s c r i b e d  in subsec t i on ( 1 )
0 o f  t h i s  s ec t i o n ,  ac t i ng  in the c ou r s e  and scope o f  h i s  employment,
1 i nc l ud i ng ,  in the even t  such employee o r  agent i s  deceased,  h i s
2 e s t a t e  o r  pe r s ona l  r e p r e s e n t a t i v e ;  o r
3 ( 3 )  An e n t i t y ,  whether  o r  no t  i n c o r p o r a t e d ,  f a c i l i t y ,  o r
4 i n s t i t u t i o n  employing one o r  more pe r s ons  de s c r i b e d  in subsec t i on ( 1 )
5 o f  t h i s  s ec t i o n ,  i n c l u d i n g ,  but  no t  l i m i t e d  t o ,  a h o s p i t a l ,  c l i n i c ,
6 h e a l t h  maintenance o r g a n i z a t i o n ,  o r  n u r s i ng  home; o r  an o f f i c e r ,
7 d i r e c t o r ,  employee,  o r  agent  t h e r e o f  a c t i n g  in t * e  course  and scope
8 o f  h i s  employment ,  i n c l u d i n g ,  in the event  such o f f i c e r ,  d i r e c t o r ,
9 employee,  o r  agent i s  deceased ,  h i s  e s t a t e  o r  pe r s ona l
0 r ep r e s e n t a t i v e ;
1 based upon a l l e g e d  p r o f e s s i o n a l  neg l i genc e  s h a l l  be commenced wi th in

ree year s  o f  the act  o r  omi ss i o n  a l l e g e d  to have caused the i n j u r y  
o r  c o nd i t i on ,  o r  one y ea r  o f  the t ime the p a t i e n t  or  h i t

4 r e p r e s e n t a t i ve  d i s co ve r ed  r e a s on ab l y  shou l d have d i s co ve red  that
5 the . - j u r y  o r  c o nd i t i on  was caused by s i f t  a c t  o r  omi ss i on ,  whichever 
5 pe r i od e xp i r e s  l a t e r ,  except  t h a t  in no event  s h a l l  an a c t i o n be
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conasncco * o r ■ than e ight  year s  a f t e r  s a i d  ac t  o r  omiss ion^ 
PROVIDED. That the t ime f o r  commencement o f  an a c t i o n  i s  t o l l e d  upon
p ro o f  o f  f r aud ,  i n t e n t i o n a l  concea lment ,  o r  the p resence o f  a f o r e i gn  
body not intended t o  have a t h e r ap eu t i c  d i a g n o s t i c  purpose o r  e f f e c t .

f o r  purposes  o f  t h i s  s e c t i o n ,  n o tw i th s t and i ng  RCM 4 . 1 6 . 1 9 0 ,  the 
knowledge o f  a c u s t o d i a l  pa re n t  o r  gua rd i an  s h a l l  be imputed to  a 
person under  the age o r  e ight een y e a r s . Any a c t i o n  not  commenced in 
accordance wi th  t h i s  s e c t i o n  s h a l l  be b a r r e d M t — PRGVIDED7 — That - * the  
1 s a t i a t i o n s — t n - t h i s - s e e t i o n - s h e  1 1 - n o t - a p p l y - t o - p e r s o n s - u n d e r - a - l e g a l  
d s s a b i l i t y - a s - d e f t n e d - t n - R € W - 4 T l 6 r l 9 B ) ) .

PART VI 
IHDEHWIFI CAT1OH AGREEMENTS

Sec.  601 .  Se c t i o n  2,  c hapte r  46 ,  Laws o f  1967 ex .  s es s .  and RCV 
4 . 2 4 . 1 1 5  a re each aaended to  read as f o l l o w s :

A covenant ,  p r omi se ,  agreement o r  u nde r s tand ing  i n .  o r  in 
connec t i on wi th o r  c o l l a t e r a l  t o .  a c o n t r a c t  o r  ag reeaont  r e l a t i v e  to 
the c o n s t r u c t i o n ,  a l t e r a t i o n ,  r e p a i r ,  a d d i t i o n  t o ,  s u b t r a c t i o n  f r o a ,  
improvement t o ,  o r  maintenance o f ,  any b u i l d i n g ,  highway,  road,  
r a i l r o a d ,  e x ca v a t i o n ,  o r  o t h e r  s t r u c t u r e ,  p r o j e c t ,  d e ve l op aen t ,  o r  
improvement a t t ached  to  r e a l  e s t a t e ,  i n c l u d i ng  moving an*, d e s o l i t i o n  
in connec t ion t he r ew i t h ,  p u r p o r t i n g  t o  i ndemni f y  a g a i n s t  l i a b i l i t y  
f o r  damages a r i s i n g  out  o f  b o d i l y  i n j u r y  t o  pe r sons  o r  damage to 
p r o pe r t y^

( 1 )  Caused by o r  r e s u l t i n g  f rom the s o l o  neg l i gence o f  tho 
indemni tee ,  h i s  agents  o r  employees i s  a g a in s t  p ub l i c  p o l i c y  and is 
v o id  and unen fo rc ea b l e^

( 2 )  Caused by o r  r e s u l t i n g  f rom the c oncu r r en t  neg l i gence  o f  (a )  
the indemni tee o r  the indemni tee*s  agents  o r  employees,  and (b)  the 
i ndemni tor  o r  tho l ndemni t o r *3  aqnnts o r  v - p l o y e e s ,  i s  v a l i d  and 
e n f o r c e a b l e  o n l y  t o  the ex t en t  o f  the i nd emn i t o r ' s  neg l i gonce and 
o n l y  i f  tho agreement s p e c i f i c a l l y  and e x p r e s s l y  p r ov id e s  t h e r e f o r ,  
and may waive the i ndemni t o r ' s  immunity under  i n d u s t r i a l  i nsurance,  
T i t l e  51 RCW, o n l y  i f  the agreement s p e c i f i c a l l y  and e xp ress l y  
p r ov ides  t h e r e f o r  and the  wai ver  was mut u a l l y  n eg o t i a t ed  by the 
p a r t i e s .  Th i s  s ubse c t i on  a pp l i e s  t o  agreements  en t e r ed  in i  > a f t e r



Sac. 701
1 tha e f f e c t i v e  da ta  o f  t ' - i s  1986 s e c t i o n .

1 PART VI I
}  BUILDER LIMITATIOH

4 Sac.  701 .  S e c t i o n  2 ,  c h a p t e r  43,  Laws o f  19SS and RCW 4 . 1 6 . ISO
5 a r e  each aaended to  road as f o l l o w s ;
6 Tha l i m i t a t i o n s  p r e s c r i b e d  in t h i s  chapte r  s h a l l  a pp ly  t o  a c t i on s
7 brought  in tha nana o r  f o r  tha b e n e f i t  o f  any county o r  o t h e r
9 Mun i c i p a l i t y  o r  q u a s i m un i c i p a l i t y  o f  the s t a t e ,  in tha sane manner as 
9 t o  a c t i on s  b r ough t  by p r i v a t e  p a r t i e s :  PROVIDED, Th a t , except  as

10 prov ided in RCW 4 . 1 6 . 3 1 0 ,  t he r e  s h a l l  bo no l i m i t a t i o n  t o  a c t i o n s
11  brought  in tha namo o r  f o r  the b e n e f i t  o f  the s t a t e ,  and no c l a im o f
12  r i g h t  p r e d i c a t e d  upon the l a p s e  o f  t ime s h a l l  e vo r  be a s s e r t e d
13 a ga in s t  tha s l a t e :  AMD FURTHER PROVIDED, That no p r e v i o u s l y  e x i s t i n g
14 s t a t u t e  o f  l i m i t a t i o n s  s h a l l  be i n t e r p o s e d  as a de f ense  t o  any a c t i o n
15 h 'ought  <n the name o r  f o r  the b e n e f i t  o f  the s t a t e ,  a l t hough such
16 s t a t u t e  may have run and become f u l l y  o p e r a t i v e  as a de f ense  p r i o r  to
17 February 27 ,  1903 ,  no r  s h a l l  any cause  o f  a c t i o n  a g a i n s t  the s t a t e  be
18 p r e d i ca ted  upon such a s t a t u t e .

19 Sec.  7 02 ,  Se c t i on  2 ,  c h ap t e r  7S ,  Lavs o f  1967 and RCW 4 . 1 6 . 3 1 0
20  a r e  each amended t o  read as f o l l o w s :
21 A l l  c l a i a *  o r  causes o f  a c t i o n  as s e t  f o r t h  in RCW 4 . 1 6 . 3 0 0  s h a l l
2 2  accrue ,  and the a p p l i c a b l e  s t a t u t e  o f  l i m i t a t i o n  s h a l l  begin t o  run
23 o n l y  du r i n g  the p e r i o d  w i t h i n  s i x  y e a r s  a f t e r  s u b s t a n t i a l  comp l e t i on
24 o f  c o n s t r u c t i o n ,  o r  d u r i n g  the p e r i od  wi th i n s i x  y ea r s  a f t e r  the
25 t e rmi na t i on  o f  the s e r v i c e s  enumerated in RCW 4 . 1 6 . 3 0 0 ,  whichever  i s
26 l a t e r .  The phrase  ’ s u b s t a n t i a l  comp l e t i on  o f  c o n s t r u c t i o n *  s h a l l
27 mean the s l a t e  o f  coe tp l e l i on  reached when an improvement upon r e a l  
29 p r op e r t y  may be used o r  o ccup i ed  f o r  i t s  intended use .  Any cause o f
29 a c t i o n  which has no t  accrued w i t h i n  s i x  year s  a f t e r  such s u b s t a n t i a l
30 compl e t i on o f  c o n s t r u c t i o n .  o r  wi th i n s i x  year s  a f t e r  such
11 t e rmina t ion  o f  s e r v i c e s ,  whi cheve r  i s  l a t e r ,  s h a l l  be ba r r ed :
12 PROVIDED, That  t h i s  l i r . i t a t i o n  s h a l l  not  I* a ss e r t ed  as a de f ense  by 
11  any owner ,  t enant  o r  o t h e r  pe rs on  i n  possess i on and c o n t r o l  o f  the 
14 improvement a t  t. .e t ime such cause o f  a c t i o n  acc r ues .  The 
35 l i m i t a t i o n s  p r e s c r i b e d  in t h i s  s e c t i o n  app l y  to a l l  c l a ims  o r  causes
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Sec. 702

1 o f  act i on as i l l  f o r t h  in *»cw 1 . 1 6 . 3 0 0  brought  in tho name o r  f o r  tho
2 be ne f i t  o f  tho  m t «  which a n  wade o r  commenced i f f r  tho e f f e c t i v e
3 da*.e o f  t h i s  1986  s e c t i o n .

4 See. 703.  Se c t i o n  1, c h ap t e r  75 ,  Lavs o f  1967 and RCW 4 . 16 . 300
5 a r e  each aaended t o  read as f o l l o v s :
6 RCW 4 . 1 6 . 1 0 0  thr ough 4 . 1 6 . 3 2 0  s h a l l  a p p l y  t o  a l l  c l a im s  o r  causes
7 o f  ac t i on o f  any k ind a g a i n s t  any pe r s o n ,  a r i s i n g  f r o a  such parson
8 having c o n s t r u c t e d ,  a l i - z e d  o r  r e p a i r e d  any i a p r o ve a en t  upon r ea l
9 p r ope r t y ,  o r  h a r i n g  pe r f o rmed o r  f u r n i s h e d  any d es i gn ,  p l anning,
0 surveying,  a r c h i t e c t u r a l  o r  c o n s t r u c t i o n  o r  e ng in e e r i n g  s e r v i ce s ,  o r
1 superv i s i on o r  o b s e r v a t i o n  o f  c o n s t r u c t i o n ,  o r  a dm i n i s t r a t i o n  o f
2 c ons t ruc t i on  c o n t r a c t s  f o r  any c o n s t r u c t i o n ,  a l t e r a t i o n  o r  r e p a i r  o f
3 any improvement upon r e a l  p r o p e r t y .  Th i s  s e c t i o n  i s  intended to
4 b en e f i t  o n l y  t ho s e  pe r sons  r e f e r e n c ed  h e r e i n  and s h a l l  n o t  apply to
5 c l a i a s  o r  causes  o f  a c t i o n  a g a in s t  manu f a c t u r e r s .

6  PART V I I I
7 PERIODIC PAYKTHT5

8 HEW SECTIQW. Sec .  0 01 .  A new s e c t i o n  i s  added t o  chapte r  4.56
9 RCW to read as f o l l o w s :
0 . ( 1 )  In an a c t i o n  based on f a u l t  s ee k i ng  damages f o r  personal
1 i n j u r y  o r  p r o p e r t y  damago in which a v e r d i c t  o r  award f o r  future
2 economic damages o f  a t  l e a s t  one hundred thousand d o l l a r s  i s  aade,
3 the cour t  o r  a r b i t r a t o r  s h a l l ,  a t  tno r e qu e s t  o f  a p a r t y ,  enter  a
4 judgment which p r o v i d e s  f o r  tho p e r i o d i c  payment in whole o r  in part
5 o f  the f u t u r e  economic damages.  Wi th r e s p e c t  t o  the judgment,  the
6 cou r t  o r  a r b i t r a t o r  s h a l l  make a s p e c i f i c  f i n d i n g  as t o  the d o l l a r
7 amount o f  p e r i o d i c  payments intended t o  compensate the judgment
8 c r e d i t o r  f o r  the  f u t u r e  economic damages.
9 ( 2 )  P r i o r  t o  e n t r y  o f  j udgment ,  the c o u r t  s h a l l  request  each
0 pa r t y  to submi t  a p r o p o s a l  f o r  p e r i o d i c  payment o f  f u t u r e  economic
1 damages to compensate the c l a i m an t .  P r o p o s a l s  s h a l l  includo
2 pi : v i s i ons  f o r :  The name o f  the r e c i p i e n t  o r  r e c i p i e n t s  o f  the
3 payments, the d o l l a r  amount o f  the payer : : t s ,  tha  i n t e r v a l  between
4 payments, the number o f  payments o r  the p e r i o d  o f  t ime o vo r  which the
5 payments s h a l l  be made, m o d i f i c a t i o n  f o r  h a r d s h i p  o r  unforeseen 
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See. 901
1 c i r cumstances ,  p o s t i n g  o f  adequat o  s a c u r i t y ,  and any o t h e r  f a c t o r
2 the c o u r t  deens r e l e v a n t  undor  the  c i r cums t ances . A f t e r  each p a r t y
3 has submi t ted a p r o p o s a l ,  the c o u r t  s h a l l  s e l e c t  the p r o p o s a l ,  wi th
4 any changes the c o u r t  deems p r o p e r ,  which in the d i s c r e t i o n  o f  the
5 c ou r t  and tha i n t e r e s t s  o r  j u s t i c e  be s t  p r o v v 'es f o r  the f u t u r e  needs
6 o f  the c l a iman t  and e n t e r  judgtnont a cc o r d in g l y .
7 ( 3 )  I f  tho c o u r t  e n t e r s  a judgment  f o r  p e r i o d i c  payments and any
B s e c u r i t y  r equ i r e d  by the j udgment  i s  not  posted wi th i n  t h i r t y  days ,  
9 the co ur t  s h a l l  e n t e r  a j udgment f o r  the payment o f  f u t u r o  damages in
0 a lump sum.
1 ( 4 )  I f  a t  any t ime f o l l o w i n g  e n t r y  o f  judgment f o r  p e r i o d i c
2 payments,  a judgment d e b t o r  f a i l s  f o r  any reason t o  make a payment in
3 a t ime l y  f a s h i o n  a cco rd i ng  to  the  terms o f  the judgment ,  the judgmont
4 c r e d i t o r  aa y  p e t i t i o n  the c o u r t  f o r  an o r do r  r e qu i r i n g  payment by the
5 judgment d eb t o r  o f  the o u t s t a nd i n g  payments in a lump sum. In
6 c a l c u l a t i n g  the amount o f  the lump sum judgment,  the c o u r t  s h a l l
7 t o t a l  the remain ing p e r i o d i c  payments duo and owing to the judgment 
6 c r e d i t o r  c on ve r t e d  t o  p r e s e n t  v a l u e .  The c o u r t  may a l s o  r equ i r e  
9 payment o f  i n t e r e s t  on the o u t s t a nd i n g  judgment.
0 ( 5 )  Upon the dea th  o f  t he  judgment c r e d i t o r ,  tho c o u r t  which
1 rendered the  o r i g i n a l  judgment may,  upon p e t i t i o n  o f  any p a r t y  in
2 i n t e r e s t ,  modi f y  tho judgment  t o  award and a ppo r t i on  the unpaid
3 f u tu re  damages.  Honey damages awarded f o r  l o s t  o f  f u t u r e  ea rn ings
4 s h a l l  not  be reduced o r  payments t e rm i na t ed  by . '•ason o f  the death o f
5 the judgment c r e d i t o r .
6 16) Upon s a t i s f a c t i o n  o f  a pe r i o d i c  payment judgment ,  any
7 o b l i g a t i o n  f  the judgment d e b t o r  t o  make f u r t h e r  payments s h a l l  
B cease and any s e c u r i t y  pos t ed pu r s u an t  t o  t h i s  s e c t i o n  s h a l l  r e v e r t  
9 t o  the judgment d e b t o r ,

0 HEW SECTIOH. Sec.  B02.  S e c t i o n  5,  chapte r  56.  Lavs o f  . 5 7 5 - * 7 6
1 2nd ax.  s es s .  and RCW 4 . 5 6 .  240 a re  each repea l ed .

2 PART IX
) MISCELLANEOUS

4 HE* SECTIOH. Sec.  9 01 .  A new s ec t i o n  is added to c hapt e r  5 . 40
5 RCW to read as f o l l o w s :
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Sec. *01
1 A b reach  o '  a du ty  imposed by ' t a t u t e ,  o rd inanca ,  o r
2 a dmi n i s t r a t i v e  r u l e  s h a l l  not  be c o n s i d e r e d  n eg l i gence  per  so,  but 
1 aay be c o n s i d e r e d  by the t r i a r  o f  Fact as ev idence o f  negl igence;  
e hovever ,  any breach o f  du t y  as p r ov id e d  by s t a t u t e ,  o rdinance,  o r
5 a d m i n i s t r a t i v e  r u l e  r e l a t i n g  to  e l e c t r i c a l  f i r e  s a f e t y ,  tha use o f
6 smoke a l e r a i s ,  o r  d r i v i n g  wh i l e  under  the i n f l u e n c e  o f  i n t ox i ca t i ng
7 l i q uo r  o r  any drug ,  s h a l l  be CLns idered n eg l i g en c e  pe r  sa.

8 HtW s e t * 'OH. See .  9 02 .  A new s e c t i o n  i s  added t o  chapter  S . 40
9 RCW to read ar f o l l o w s :

10 I t  i s  a comple t e  de fe ns e  to  an a c t i o n  f o r  dimages f o r  per sona l
1 1  i n j u r y  o r  w r o ng f u l  d e a th  tha t  the pe r so i .  i n j u r e d  o r  k i l l e d  was under
1 2  the i n f l u e n c e  o f  i n t o x i c a t i n g  l i q u o r  o r  any drug and that  such 
1 1  cond i t i on  c o n t r i b u t e d  a o r o  than f i f t y  p e r ce nt  t o  h i s  o r  her  i n j u r i e s
14 o r  death .  I f  the amount o f  a l c o h o l  in  a p e r s o n ' s  b l o od  i s  shown by
15 chea i ca l  a n a l y s i s  o f  h i s  o r  he r  b l o o d ,  b r e a t h ,  o r  o t he r  bod i l y
16 substance t o  have been 0 . 1 0  p e rc en t  o r  more by weight  o f  a l coho l  in
17 the b l ood ,  i t  i s  c o n c l u s i v e  p r o o f  t h a t  the pe r son was under the
18 i n f l uence o f  i n t o x i c a t i n g  l i q u o r .

19 WtW SECTIOH. Sec .  903 .  A new s e c t i o n  i s  added t o  chapter  4 . 24
20 RCW to read as  f o l l o w s :
21 I I )  Except  as p r o v i de d in s ub se c t i on  ( 2 ;  o f  t h i s  s ec t i on ,  a
22  aenber o f  t he  board o '  d i r e c t o r s  o r  an o f f i c e r  o f  any nonp ro f i t
23 c o r p o r i t i o n  i s  no t  c i v i l l y  l i a b l e  f o r  any a c t  o r  omi ss i on in the
24 course and scope o f  h i s  o r  he r  o f f i c i a l  c a p a c i t y  u n l e s s  the act o r
25 omission c o n s t i t u t e s  g r o s s  ne g l i ge nc e .
26 ( 2 )  Noth ing in t h i s  s e c t i o n  s h a l l  l i m i t  o r  mod i f y  in any Banner
27 the d u t i es  o r  l i a b i l i t i e s  o f  a d i r e c t o r  o r  o f f i c e r  o f  a co rpo r a t i on
28 to the c o r p o r a t i o n  o r  the c o r p o r a t i o n ' s  s h a r e h o l d e r s .

29 HEW SECTION. Sec .  9 04 .  A new s e c t i o n  i s  added to  chapter  4 . 24
30 RCW to read as  f o l l o w s :
31 A member o f  the board o f  d i r e c t o r s  o r  a s upe r in t enden t  o f  any
32 school  d i s t r i c t  i s  no t  c i v i l l y  l i a b l e  f o r  any a c t  o r  omi ss i on in the
33 course and scope o f  h i s  o r  he r  o f f i c i a l  c a p a c i t y  u n l e s s  the act or
34 omission c o n s t i t u t e s  g r o s s  ne g l i ge nc e .
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Sec.  907

HEW SECTIOH. Sec.  9 05 .  A new s ec t i o n  i s  added t o  c h r p t e r  7 . 7 0
RCW to read as f o l l o w s :

Members o f  the board o f  d i r e c t o r s  o r  o t he r  g o v e r n i n i  body o f  a 
p ub l i c  o r  p r i v a t e  h o s p i t a l  a ro  n o t  i n d i v i d u a l l y  l i a b l e  f o r  i n j u r i e s  
r e s u l t i n g  f rom h e a l t h  c a r e  a dm i n i s t e r e d  by a h e a l t h  c a r e  p r o v i d e r  
g ran t ed  p r i v i l e g e s  t o  p r o v i d e  h e a l t h  ca r e  a t  the h o s p i t a l  u n l e s s  the 
d e c i s i o n  t o  g ra n t  the p r i v i l e g e  to prov ide h e a l t h  c a r e  a t  the 
h o s p i t a l  c o n s t i t u t e s  g r os s  n e g l i g e n c e .

HEW SLCTIOH. Sec.  906 .  A new s e c t i o n  is added to  c hapt e r  48 . 2 2
RCW t o  r ead as f o l l o w s :

The commiss ioner  s h a l l  by r e g u l a t i o n  r equ i r e  i n s u r e r s  . au tho r i zed
to  w r i t e  c a s u a l t y  i nsu rance in t h i s  s t a t e  to form a market  a s s i s t a n c e
p l a n  to  a s s i s t  pe r sons  and o t h e r  o n t i t i e s  unable t o  purchaso  c a s u a l t y  
insu rance in an adequate amount f r om ei*  wr the admi t ted market  o r  
nonadmi t ted market .

For  the  purpose o f  t h i s  s e c t i o n ,  a market a s s i s t a n c e  p l a n  means a 
v o l u n t a r y  mechanism by i n s u r e r s  w r i t i n g  c a s u a l t y  i ns ur ance  in t h i s  
s t a t e  in e i t h e r  the admi t ted o r  nonadmit ted market  t o  p r ov ide  
c a s u a l t y  insurance f o r  a c l a s s  o f  insurance de s i gna te d in w r i t i n g  to 
the p l an  by the commiss ione r .

The by l aws and method o f  o p e r a t i o n  o f  any market  a s s i s t a n c e  p l an 
s h a l l  be approved by tho commi ss i o ne r  p r i o r  t o  i t s  o p e r a t i o n .

A marke t  a s s i s t a n c e  p l an  s h a l l  have a minimum o f  twen ty - f i v e
i n s u re r s  w i l l i n g  to  i a s u r e  r i s k u  w i t h i n  the c l a s s  de s i gn a t ed  by the
commiss ione r .  I f  twe n t y - f i v e  i n s u r e r s  do not  v o l u n t a r i l y  agree to
p a r t i c i p a t e ,  the commiss ioner  may r equ i r e  c a s u a l t y  i n s u r e r s  to
p a r t i c i p a t e  in a market  a s s i s t a n c e  p l an  as a c o nd i t i o n  o f  c o nt i nu i ng  
t o  do bus ine ss  in t h i s  s t a t e .  The commissioner s h a l l  make such a 
r equi r ement  to f u l f i l l  the q u o t a  o f  a t  l e a s t  tw en t y - f i v e  i n s u r e r s .  
Tho commiss ioner  s h a l l  make h i s  o r  he r  de s i gna t i o n on the b a s i s  o f  
the i n s u r e r ' s  premium volume o f  c a s u a l t y  insurance in t h i s  s t a t e .

HEW SECTIOH. Sec.  907 .  A new sec t i on  i "  aoded to  c h ap t e r  48 . 13  
RCW t c  read as f o l l o w s :

The commiss ioner  s h a l l ,  in r e v i ew i ng  a c a s u a l t y  r a t o  f i l i n g ,  
detormine in accordance w^th sound and r e l i a b l e  a c t u a r i a l  p r i n c i p l e s

-17- ESSB 4(30
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1 vhethar  t h i s  ae .  r e q u i r e s  in  i n s u r e r  t o  g r a n t  i t s  p o l i c y h o l d e r s  * 
J c ' s d i t  in such c a s u a l t y  r a t a  f i l i n g .  Upon d e t e rm i n i n g  t h a t  data in
3 tuppor t  o f  such a c r s d i t  i s a c t u s r i i l l y  c r e d i b l e ,  t hs  comaiss i oner
4 s h a l l  approve o r  d l s a pp r o v a  such c a s u a l t y  r a t s  f i l l i n g  in accordant:*
5 the r ewi t h .  Th* c o n i i s i o n e r  s h a l l  not  approve any c a s u a l t y  r a t a  that  
t  i t  i t da qua l o ,  e x c e s s i v e ,  o r  u n f a i r l y  d i s c r i m i n a t o r y .

7 HEW SSCTl'iH Sac .  90S.  Tha commiss ioner  s h a l l ,  as chairman o f
S tha t o r t  r e f o rm  i tudy c o n t u s i o n ,  r e qu i r e  the t a c k  f o r c e  t o  study tha
9 e f f e c t i v e n e s s  o f  j o i n t  u nd e rw r i t i n g  a u t h o r i t i e s  t h r o ugh ou t  the Uni ted

10 Sta t es  t o  s p e c i f i c a l l y  de te rmine :
11 (1> Ths p r i c e  as i t  r e l a t e s  t o  a f i l e d  I n su ra nc e  Se rv i ces
12 Or gani z a t i o n r a l e ;
1}  ( 2 )  The s o l v e n c y  o f  such mech; : l . . ns ;  ■
I t  } )  The e f f e c t  i t  has on the admi t ted ma rke t ;
IS ( t )  The e f f e c t  i t  has on the nonadn i t t sd  ma rke t ;
IS (S )  Tha e f f e c t  o r  a v a i l a b i l i t y  oe t h t  v o l u n t a r y  ma r k e t ;  and
17 ( 6 ) what e f f e c t  i t  h«s on l i n e s  o r  c l a s s e s  o f  insurance not
18 des igna ted .

19 HEW SECTIOH. Sec .  909 .  The i nsu rance c ocas i s s i one r  s h a l l  subni t
20 a r ep o r t  t o  t h e  l e g i s l a t u r e  by J anuary  1,  1991 ,  on the  e f f e c t s  o f
2 1  t h i s  a c t  on I ns ur ance  r a t e s  and tho a v a i l a b i l i t y  o f  insurance
2 2  coverage and the  impact on the c i v i l  j u s t i c e  sys tem.

23 HEW SECTIOH. Se c .  910 .  Except as p r o v id e d  in s e c t i o n s  202 and
24 601 o f  t h i s  a c t  and except  f o r  s e c t i o n  904 o f  t h i s  a c t ,  t h i s  act
25 app l i es  t o  a l l  a c t i o n s  f i l e d  on o r  a f t e r  August 1 ,  1986 .

26 HEW SECTtOH. Sec .  9 11 .  I f  any p r o v i s i o n  o f  t h i s  a c t  o r  i t s
27 a pp l i c a t i o n  t o  any person o r  c i r c u a s t a n r s  i s  h e l d  i n v a l i d ,  the
28 reaa inde r  o f  the  a c t  o r  the a pp l i c a t i o n  o f  tho p r o v i s i o n  to  oth.*
29 persons o r  c i r cums t a n c e s  i s  no t  a f f e c t e d .

JO HEW SECTIOH. Sec .  912 .  Se c t i o n  904 o f  t h i s  a c t  i s  nacess- i ry f o r
31 the immediate p r e s e r v a t i o n  o f  ths pu l i e  peace ,  h e a l t h ,  and s a f e t y ,  
1 2  tha suppor t  o f  the l a t e  gorernment  and i t s  e x i s t i n g  pub l i c  
33 i n s t i t u t i o n s ,  and s h a l l  take  e f f e c t  immedia t e l y .

ISSB 4630 -16-
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§ 103 A INCOME TAXES

"(2 l First lime homcbuycr requirement.—The u i m - n d m n i l s  made by 
M lh s c e t i u n  (cI [amending subsec, (e)] -.hull also apply In obligations 
issued after April 24, 1979, and before tile dale o f the enactment o f this 
Act [Sept. 3, I9S2J but only to the estent that the proceeds o f such 
obligations are not committed as o f the date o f the enactment o f this Act 
(Sept. 3, 1982]"

For effective dates o f further amendments to this section by Pub.L. 
97—"*48 with respect to applicability to obligations issued after December 
31. 1982, see section 310(d) o f Pub.L. 97-248

Effective Dote o f 1980 Amendment. Pub.L. 96-595, § 5(c), provided 
that the amendment by Pub.L. 96-595 shall take effect as if included in 
the amendments made by section 1102 o f Pub.L. 96-499.

Effective Date. Pub.L. 96-499, § 1104, as amended by Pub.L. 
97-248, § 221(c)(2), provided that, eicept as otherwise provided in 
section 1104(a)(2) through (o )(2 ) o f Pub.L. 96-499, this section shall 
apply to obligations issued after Apr. 24, 1979.

§
/104. Com pensation  fo r  in ju r ie s  o r  s ickness
(a ) In general.— Except in the case o f  £ mounts 

attributable to (and not in excess of) deductions 
allowed under section 213 (relating to medical, etc., 
expenses) for any prior taxable year, g ross income 
does not include—

(1) amounts received under w orkm en's com ­
pensation acts as com pensation fo r  personal inju­
ries or sickness;

(2) the am ount o f  any dam ages received 
(whether by suit or agreem ent and w hether as 
lump sums or as periodic paym ents) on account o f  
personal injuries or sickness;

(3 ) amounts received through accident or 
health insurance fo r  personal injuries or  siekhess 
(other than am ounts received by an em ployee, to 
the extent such am ounts (A) are attributable to 
contributions by the em ployer which w ere not 
includible in the gross incom e o f  the em ployee, or 
(B) are paid by the em ployer);

(4) amounts received as a pension, annuity, or 
similar allowance fo r  personal injuries or  sickness 
resulting from  active service in the armed forces 
o f  any country or in the Coast and Geodetic 
Survey or the Public Health Service, or as a 
disability annuity payable under the provisions o f  
section 808 o f  the Foreign Service A ct o f  1980; 
and

(5) amounts received by an individual as dis­
ability income attributable to injuries incurred as 
a direct result o f  a violent attack which the Secre­
tary o f  State determines to  be a terrorist attack 
and which occurred while such individual w as an 
em ployee o f  the United States engaged in the 
perform ance o f  his officia l duties outside the 
United States.

For purposes o f  paragraph (3), in the case o f  an 
individual who is, or has been, an employee within 
the meaning o f  section 101(c)(1) (relating to self-em­
ployed individuals), contributions made on behalf of 
such individual while he was such an em ployee to a 
trust described in section 401(a) which is exempt 
from  tax under section 501(a), or under a plan 
described in section 403(a), shall, to the extent al­
lowed as deductions under section 404, be treated as 
contributions by the em ployer which w ere not in­
cludible in the gross incom e o f  the employee.

(b ) T erm ination  o f  ap p lica tion  o f  subsection 
(a )(4 ) in certain  cases.—

(1) In g e n e ra l— Subsection (a)(4) shall not ap­
ply in the case o f  any individual who is not 
described in paragraph (2),

(2 ) Individuals to  w hom  subsection  (a)(1) 
con tin u es to apply.— A n individual is described in 
this paragraph if—

(A ) on or before  Septem ber 24, 1975, he was 
entitled to receive any am ount described in sub­
section (a)(4),

(B ) on Septem ber 24, 1975, lie was a member 
o f  any organization (or reserve component 
thereof) referred to in subsection (a)(4) or under 
a binding written com m itm ent to become such a 
member,

(C ) he receives an am ount described in sub­
section (a)(4) by reason o f  a combat-related 
injury, or

(D ) on application therefor, he would be enti­
tled to receive disability compensation from the 
Veterans’ Administration.
(3 ) Specia l rules fo r  com bat-relatcd  injuries. 

— For purposes o f  this subsection, the term ''com­
bat-related injury”  means personal injury or sick­
ness—

(A ) which is incurred—
(i)  as a direct resu lt o f  armed conflict.
(ii)  while engaged  in extrahazardous ser­

vice, or
(iii)  under conditions simulating war; or

(B ) which is caused by an instrumentality of 
war.

In the case o f  an individual who is not described 
in subparagraph (A) or (B) o f  paragraph (2), ex­
cept as provided in paragraph (4), the only 
am ounts taken into account under subsection 
(a)(4) shall be the am ounts which he receives by 
reason o f  a combat-related injury.

(4 ) A m ount exclu ded  to  be not less than vet­
eran s' disability  com p en sa tion .— In the case of
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( ; f t ( )S S  INCOM E— EX C LU S IO N S § 105
any individual described in pa rag raph  (2), tho 
amounts exc ludable under subsection (a )(4 ) fo r  
onv |>eriod with respect to any individual sh a ll not 
lie less than the m aximum  am oun t which such 
individual, on application th e re fo r , would be enti­
tled to receive as d isab ility  compensation from  the 
Veterans' Adm inistration .
(c) Cross references.—

( I I  For exclusion from  employee’s gross income 
o f employer contributions to accident and health 
plans, see section 106.

(2 ) For exclusion o f  part o f disability retirement 
pay from the application o f subsection (a )(4 ) o f this 
section, see section 1103 o f title 10, United States 
Code (relating to career compensation laws).

(Aug. 10, l'J54, c. 730, 68A Stat. 30; Sept. 8. 1900, Pub.L. 
h6-723, § 51, 74 Stat. 847; Oct. 10, 1962, Pub.L. 87-792, 
} 7(d). 76 Stat. 829; Oct. 4, 1976, Pub.L. 94-455, Title V, 
J iO.Vh), (e). Title XIX, § 1901(a)(18), 90 Stat. 1567, 1568, 
1766; Oct. 17, 1980, Pub.L. 90-405, Title II , § 2200(e)(1), 94 
Stat. 2162; Jan. 14, 1983, Pub.L. 97-473, Title I, § 101(a), 
%  Slat. 2605.)

Ed ito ria l N o tes
Effective Date of 1983 Amendment. Pub.L. 97-473 amended subsec. 

(•X I) to eaclude from gross income damages received as lump sums or 
ai periodic payments, applicable to taaable years ending after Dec. 31, 
1913.

References In Text. Section 831 o f the Foreign Service Act o f 1946, 
referred to in subscc. (a) (4), is classified to 22 U.S.C.A. § 1081, Foreign 
Relations and Intercourse.

§ 105. Am ounts received under accident and 
health plans

(a) Am ounts attributable to  em p loyer  con tr ib u ­
tion s— Except as otherwise provided in this section, 
amounts received by an em ployee through accident 
or health insurance for  personal injuries or sickness 
shall be included in gross income to the extent such 
amounts (1) are attributable to contributions by  the 
employer which w ere not includible in the gross 
income o f  the em ployee, or (2) are paid by the 
employer.

(b ) A m ounts expended fo r  m ed ica l care.— Ex­
cept in the case o f  am ounts attributable to (and not 
in excess of) deductions allowed under section 213 
(relating to medical, etc., expenses) fo r  any prior 
taxable year, gross income does not include 
amounts referred to in subsection (a) if such 
amounts are paid, directly or indirectly, to the tax­
payer to reimburse the taxpayer fo r  expenses in­
curred by him for  the medical care (as defined in 
section 213(d)) o f  the taxpayer, his spouse, and his 
dependents (as defined in section 152), Any child to

whom  section 152(e) applies shail he treated as a 
dependent o f  both parents for  purposes o f  this 
subsection.

(c )  Paym ents unre.ated to absence from  w ork.
— Gross income does not include amounts referred 
to in subsection (a) to the extent such amounts—

(1 ) constitute paym ent for  the permanent loss 
or loss o f  use o f  a mem ber or function o f  the 
body, or the permanent disfigurem ent, o f  the 
taxpayer, his spouse, or  a dependent (as defined 
in section 152), and

(2) are computed with reference to the nature 
o f  the injury without regard to the period the 
em ployee is absent from  work.

( (d ) Repealed. Pub.L. 98-21, Title I, § 122(b), 
Apr. 20. 1983, 97 Stat. 87.]

(e )  A cciden t and health plans.— For purposes o f  
this section and section 104—

(1) amounts received under an accident or 
health plan fo r  em ployees, and

(2) am ounts received from  a sickness and dis­
ability fund for em ployees maintained under the 
law o f  a State or the D istrict o f  Columbia,

shall be treated as amounts received through acci­
dent or health insurance.

( f )  Rules fo r  application  o f  section  213.— For 
purposes o f  section 213(a) (relating to medical, den­
tal, etc., expenses) am ounts excluded from  gross 
incom e under subsection (c) or  (d) shall not be 
considered as compensation (by insurance or other­
w ise) fo r  expenses paid fo r  medical care.

(g ) Self-em ployed  individual not considered  an 
em p loyee .— For purposes o f  this section, the term 
"em ployee”  does not include an individual who is an 
em ployee within the meaning o f  section 401(c)(1) 
(relating to self-em ployed individuals).

(h ) A m oun t paid to h ighly com pensated indi­
viduals under a d iscrim inatory  self-insured m edi­
cal expense reim bursem ent plan.—

(1 ) In general.— In the case o f  amounts paid to 
a highly compensated individual under a self-in­
sured medical reimbursem ent plan which does not 
satisfy the requirements o f  paragraph (2) for  a 
plan year, subsection (b) shall not apply to such 
am ounts to the extent they constitute an excess 
reim bursem ent o f  such highly compensated indi­
vidual.
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insurance contracts did not q u a lify  as insurance under the estate lax 
law.

In the instant ease tin* taxpayer is considered to have purchased 
two contracts, one a li fe  annuity contract and the other a contract 
which, while designated a life  insurance contract, has 110 element o f  
••insurance" and is, there fore , not a contract o f  the type contemplated 
in section 1 0 1 (a ) o f  the Code.

Accord ing ly , it is held that the annual payments received under 
the annuity contract w ill lie subject to the provisions o f  section 7 2 (b ) 
o f the Code. The proceeds o f  the other contract, even though received 
hy reason o f  the insured's death, w ill not be excludable from  gross 
income under section 101 (a )  o f the Code and w ill be subject to income 
lax to the extent they exceed the net premiums paid fo r  that contract.

gti iSFK  1 .101-2 : Employees’ death benefits.
Treatment, o f  payments tinder annuity contracts purchased by 

certain exempt organizations. S e eT .I). <>783, page ISO.

S E C T IO N  101 .— C O M P E N S A T IO N  F O R  IN J U R IE S  O R
S IC K N E S S

20 C F R  1.10-1—1 : Compensation Rev. R u l. 65-20
fo r in ju ries o r sickness.

(A lso Section 61 ; 1 .61-1 .)
Income realized from  the Investment o f a lump-sum payment rep ­

resenting tbe discounted present value o f  a damage award fo r  per­
sonal in ju ries is not excludable from  gross income under section 101 
o f the In te rn a l Revenue Code o f lt).>l

Advice has been requested whether income realized from  the invest­
ment o f  a damage award computed as stated below may be excluded 
from tho taxpayer’s gross income under section 1 04 (a ) o f  the In te rn a l 
Rcvenuo Code o f  1954 fo r  any period o f  time.

.4 sued I i  fo r  to rtious in ju ry  to his spouse. The C ou rt found that 
dun to / f ’s negligence .4 ’s spouse was rendered 100 percent and per­
manently disabled, and that her li fe  expectancy was thereby shortened 
to 10 years. The reasonable cost o f  care, medicine, and medical atten­
tion was found to be 1 x d o lla rs per week, to ta ling 520 *  d o lla rs  (1 x  
do lla rs t imes 52 weekstimes lO yea rs ).

The C ou rt awarded A 410 x  do lla rs , which amount represents the 
present value o f  520 x  d o lla rs  payable over a 10-year period.

Section 0 1 (a )  o f  the Code provides that except as otherwise p ro ­
vided in subtitle A , gross income means a ll income from  whatever 
(source derived, expressly including various types o f  investment 
income.
. Section 104 (a )  ( 2 ) o f tho Codo provides, in re levant pa rt, that gross 
income does not include tho amount o f  any damages received by suit 
o r agreement on account o f  personal in juries o r sickness.

As A hits unfettered control over the lump-sum payment and over 
tho income from  tho investment o f  such payment, it is concluded that
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§ 104.1 60

on ly  the lump-sum payment, -416 x  do lla rs , is received as damages 
w ithin the meaning o f  section 104 (a ) (2 )  o f  the Code.

Accord ing ly , it is held that none o f  the investment income may he 
excluded from  the gross income o f A, under sect on 104 o f  the Code.

S E C T IO N  107.— R E N T A L  V A L U E  O F  P A R S O N A G E S
26 C F R  1 .107 -1 : Renta l value o f  parsonages. Rev. R u l. 65-124
(A lso  Sections 1402, 3121, 3401 ; 1 .1 4 0 2 (a )-

11, 31 .3121 (b ) ( 8 ) - l ,  31 .3401 (a ) ( 0 ) - l . )
Unoriln lned members o f n re llR lous denomination which provides 

fo r  o rd ination o f ministers, who lire commissioned by a church o r 
a re lated religions organization w ithout investing them with (bo 
au thority  o f ordained ministers, do not qua lify  as m inisters o f the 
gospel fo r  purposes o f section 107 o f the In terna l Revenue Code o f
iil>> i.

Fu rthe r, such Individuals may not be regarded as "du ly  ordained, 
commissioned, o r licensed m inisters o f n church" fo r  purposes o f sec­
tion 3 1 2 1 (b ) ( 8 ) (A )  o f the Federal Insurance Contributions Act. 
section 1402 (e ) o f the Soif-Empioyment Contributions Act, as 
amended, o r s i" tion  3 4 0 1 (a ) ( 9 )  o f the Code re lating to the Collec­
tion o f  Income 3 . x at. Source on Wages.

Advice lias been requested whether unordaitied religious workers, 
members o f  a re ligious denomination which provides fo r  ord ination 
o f m inisters, who have been commissioned by a church, denomina­
tional convention, re ligious organization , o r integral agencies thereof 
under the circumstances described below, qu a lify  as m inisters o f the 
gospel fo r  purposes o f section 167 o f the In te rna l Revenue Code o f  
1054.

An adm inistrative denominational convention adopted a resolution 
which provided that, in order to c la r ify  the status o f  those serving 
as m inisters o f  education, ministers o f  music, and those serving in 
the adm inistration and maintenance o f  re ligious organizations and 
their integra l agencies who have been ordained, commissioned, o r 
licensed by a church as such, o r  who have been commissioned by a 
denom inational convention o r its in tegra l agencies to serve in an 
adm in istrative capacity in that convention and who are deemed to he 
serving in the capacities as stated above, shall he recognized as com­
missioned m inisters o f the gospel.

Pursuant to this resolution, the individuals involved were commis­
sioned by the ir respective churches, the denom inational convention, 
re lig ious organizations, and integral agencies thereof.

In  one instance, the resolution o f a State convention stated that fo r 
many years the convention had employed lay  workers to do fu ll-tim e 
re ligious w ork, operating under the same •vgulutions and with the 
same benefits as clergy employees. Th is resolution fu rth e r stated that 
it. was the opinion o f  the convention that these la y  cmnloyees, even 
though not ordained, were definitely commissioned as re ligious workers 
and were g iv ing their li fe  to that work. Pursuant to this resolution 
several la y  workers were commissioned by a committee o f the State 
convention to serve in a promotional and adm inistrative capacity.

In  another instance, an individual was licensed to preach by a 
local church, but such license did not clothe him with the authority 
to pe rfo rm  sacerdotal functions o f  the church usually perform ed by 
a pastor o r assistant pastor. I f  called to a pastoral position he theii
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rived from investing the original proceeds 
of the series FI issue in 4.345-percent 
Treasury obligations. (However, the yield 
on the acquired obligations, taking into ac­
count 515,000 of administrative costs paid 
on January 1, 1983, would be only 4.2.4';! 
percent. The yield on the series B issue 
would also be 4.252 percent.)

(9) Column F. of Table II shows when 
the original proceeds of the scries B issue 
would be spent. The original proceeds 
would be 54,915.000 (i.e., .$4,950,000 less 
issuine expenses of $35,000). All these 
original proceeds would be used to pay 
interest on the prior issue except for $15,- 
000 that would be used to pay administra­
tive costs of investing the original proceeds 
of the series B issue.

(10) Column F of Table II shows ad­
ministrative costs of carrying and repaying 
the series IJ issue and investing the pro­
ceeds of the scries B issue. These admin­
istrative costs would be paid with invest­
ment proceeds of the scries B issue,

(11) Column G of Table II shows the 
amount of original proceeds of the series 
U issue that would be invested in Tteasurv 
obligations as t.f the end of the correspond­
ing day in column A.

(12 ' Column II of Table II shows small 
amounts of original and investment pro­
ceeds of the series B issue that would be 
kept in a checking account. These amounts 
would he temporary investments (see 
S 1.103-I4(c) (3 ) ( ix ) ),

(d ) Based on items (a ), (b ) ,  and (c) 
of this example, the following conclusions 
may be drawn:

(1 ) All of the excess proceeds of the 
series B issue and substantially all (i.e., all 
hut $6,106) of the excess proceeds of the 
series A issue would he used to pay princi­
pal and interest on the scries U issue.

(2) All of the excess proceeds of the 
series II and series A issues would be 
investment proceeds.

(3 ) Ail of the principal and interest on 
the scries B issue would be paid with 
proceeds of the series B and series A issues.

(4 ) The scries B issue would be dis­
charged on January 1, 1990, the same day 
as the prior issue.

(5 ) The proceeds of the series B issue 
would not be spent faster than principal 
and interest on the series B issue and ad­
ministrative costs of the series 2 issue would 
be paid. For example, on January 1, 
1984, $956,500 of proceeds of the scries II 
would have been spen’ (i.e., $752,416 of 
original proceeds plus $204,084 of invest­
ment proceeds), whu. is the same as the 
S95G.500 of principal, inteiest, and ad­
ministrative costs of the series B it sue that 
would be paid on or befor<- January 1. 
1984 (i.e., $750,000 of piV .,-ia ! plus 
$190,500 of interest plus $i .(.,,0 of ad­
ministrative costs).

(e ) Based on the trncnisions in item 
-ir« A a:, ! series

This Treasury derision is issued 
under the authority contained in sec­
tion 780j  o f  the Internal Revenue 
C ode o f 1934 ( 68A Stat. '.*17: 26 
U .S.C . 780.il.

Jr.ROME Kt'RT/.. 
C .in in issio iirr of 

In te rna l Revenue.
A pproved  M ay 8, 1070.

D o n a l d  C .  L u d i c k ,

Assistant Secretary 
o f the Treasury.

(Filed by the Office of the Federal Register 
on May 31, 1979, 8:45 a.m., and pub­
lished in the i-sue of the Federal Register 
for June 7, 1979, 44 F.R. 32657)

(d) of this example, t'~ 
0 bonds arc not trea’ ' 
under this section (s 
this section).
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, arriitragc bonds 
aragtuph (c ) of

S e ctio n  1 0 4 .— C o m p e n sa t io n  for  
In juries or  S ick n e ss

26 Cl'li I.lO i-1 : Compensation lor injuries or sickness.
( A l s o  S e c t i o n s  6 1 , 1 5 1 ;  1 . 6 1 - 1 ,  I . - 1 5 1 - 1 . )

D am a ges; m on th ly  p a y m e n ts ; 
a m ou n t e x c lu d a b le . An in su ra n ce  
co m p a n y  p u rch a se d  an d  reta in ed  
e x c lu s iv e  ow n ersh ip  in a s in g le  
p rem iu m  an n uity  co n tra c t  to fund 
m on th ly  p a y m en ts  s t ip u la te d  in 
s e tt le m e n t o f  a d a m a g e  su it. T he 
re c ip ie n t  m ay e x c lu d e  th e  full 
a m o u n t o f  the p a y m e n ts  from  g ro ss  
in co m e  u n d er  s e c t io n  1 0 4 (a ) (2 )  o f  
th e  C o d e  rath er than  the d is ­
co u n te d  p re se n t va lu e . P aym en ts 
m a d e  to  th e  e s ta te  a fte r  th e  r e c ip i­
e n t 's  d ea th  are  a lso  fu lly  e x c lu d ­
a b le .

I /R e v .  Rul. 7 9 -2 2 0

ISSU E

Does the exclusion front gross in­
com e provided by section 1 0 4 (a ) (2 )  
o f  the Internal Revenue C ode o f  1954 
apply to the full am ount o f  m onthly 
payments received ,t settlement o f  n 
dam age suit or only to the discounted 
present value o f  such payments?

F A C T S

A, an individual, sued D for dam -

m onthlv incom e (the present value of 
ages fo r  person.il injuries. B  is insured 
by M , an insurance com pany. Eefore 
trial, A  accepted M's o ffer  to settle the 
suit for  a lum p-sum  paym ent o f $8,000 
and M's agreem ent to provide A with 
the discounted present value o f the 
m onthly payments o f  $250 for / l ‘s life­
time o r  20 years, w hichever is longer, 
the payments to be m ade to .4 ’s estate 
after cl's death if A should die before 
the end o f  20 years. .4 had n o  right to 
w hich , at date o f settlement, was less 
than the total m onthly payments to be 
p rov id ed ) or  to control the investment 
o f  that am ount.

T o  provide the m onthly payments 
for A, M  purchased a single premium 
annuit• contract from  O , another in­
surant:' com pany. M  advised O  to 
make payments directly to A. H ow ­
ever, M  is the ow ner o f  the annuity 
contract and has all rights o f  ow ner­
ship, including the right to change the 
beneficiary. .4 ran rely on  onlv the gen­
eral credit o f  M  for collection  o f the 
m onthly payments.

L A W  A X D  \.\'ALYSIS

Section 6 1 (a )  o f  the C od e and the 
Incom e T a x  Regulations thereunder 
provide that, except as otherwise p ro­
vided by law, gross incom e means all 
incom e from  whatever source derived.

Section 104 (a ) (2 ) o f  the C ode pro­
vides that except in the case o f  
am ount) attributable to (an d  not in 
excess o f)  deductions allow ed under 
section 213 (relating to m edical and 
denta'. expenses) for any prior taxable 
year, gross incom e does not include the 
am ount o f  any dam ages received 
(w hether by suit or agreem ent) on 
accoun t o f  personal injuries o r  sick­
ness.

Section 1.104-1 ( c )  o f  the regula­
tions provides, in part, that tiie term 
“ dam ages received (w hether by suit or 
agreem en t)" means an am ount re­
ceived (oth er than w orkm en ’s com ­
pensation) through prosecution o f  a 
legal suit or  action  based upon tort or 
tort type rights, or through a settle-

, M
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mcnt agreem ent entered into in lieu o f 
iuch prosecution.

H ow ever, if a lump-sum dam age 
payment is invested for the benefit o f 
a claimant w ho has actual or  construc­
tive ret -'ipl or  the econ om ic benefit o f  
the lum p-sum  paym ent, on ly the 
lump-sum paym ent is received as dam ­
ages within the m eaning o f section 104
(a ) ( 2 )  o f  the C ode, and none o f  the 
income from  the investment o f  such 
payment is excludable under section 
104. Sec R c •. Rul. 65-29, 1965-1 C.B. 
59, relating to dam ages aw arded a 
claimant for tortious injuries in a 
lump-sum paym ent o f  416.v dollars 
aver w hich claim ant bad unfettered 
control. T h e  416.V dollars represented 
the discounted value o f  520.V dollars, 
which was fou nd  to be the reasonable 
cost o f  care, m ed icine, and medical 
attention for the in jured person over a 
10-year period. Rev. R u l. 65-29 bolds 
that only the lum p-sum  paym ent, 416.v 
dollars, is received as dam ages within 
the m eaning o f  section 104(a) ( 2 ) .  See 
also Rev. Rul. 76-133, 1976-1 C.B . 34, 
which reaches a sim ilar conclusion 
with regard to a court approved  settle­
ment awarded a m inor and trans­
mitted y the clerk o f the court, in the 
name ot the m inor, to a savings and 
loan association for  deposit in certifi­
cates o f  deposit.

In the instant case, there is a con ­
tinuing obligation  by M  to pay $250 
per m onth to A for  the agreed period. 
A /’s purchase o f  a single prem ium  an­
nuity contract from  the other insur­
ance com pany was m erely an invest­
ment by M  to provide a source o f  
funds for  M  to ratisfy its obligation to 
A. See Rev. Rul. 72-25, 1972-1 C.B. 
127, which relates to a similar arrange­
ment m ade by an em ployer to provide 
for payment o f  deferred com pensation 
*o an em ployee. In Rev. Rul. 72-25, as 
licre, the arrangem ent was m erely a 
matter o f  convenience to the ob ligor

: jj’ and did not g ive the recipient any
right in the annuity itself.

V .  ! h o l d i n g s

) A exclusion from  gross incom e

provided hy section 1 0 4 (a ) (2 )  o f  the 
C ode applies to the full am ount o f  the 
m onthly payments received by A in 
settlement o f  the damage suit because 
-4 had a right to receive on ly the 
m onthly payments and did not have 
the actual or  constructive receipt or 
the econom ic benefit o f  the lum p-sum  
am ount that was invested to yield that 
monthly payment. If A should die be­
fore the end o f  20 years, the payments 
m ade to ,4 ’s estate under the settle­
ment agreement are also excludable 
from  incom e under section 104.

26 CFIi 1.104-1: Compensation /or injuries 
or sickness.

y  D isability  b e n e fits ; p a y m en ts  in­
cre a s e d  y early . A taxpayer re ce iv e d  
p a ym en ts  fo r  p erson a l in jury in 
se ttle m e n t w ith  an in su ra n ce  c o m ­
pan y  as a resu lt o f  an a c c id e n t . T h e 
in su ran ce  c o m p a n y  a g re e d  to  m ak e 
fifty c o n s e c u t iv e  an n ual p a ym en ts , 
e a c h  o f w h ich  w ou ld  b e  in cre a s e d  
by five p e rce n t a year. T h e en tire  
a m ou n t o f  th e  p a ym en ts  re ce iv e d  
is e x c lu d a b le  from  g ro ss  in co m e  
u n d er  s e c t io n  1 0 4 (a )(2 )  o f  the 
C o d e .

R ev. Rul. 7 9 -3 1 3  ^

ISSU E

A ir  payments received by tho tax­
payer, under the circumstances d e ­
scribed below, excludable from  the 
gross incom e o f  the* taxpayer under 
section 1 0 4 (a ) (2 )  o f  the Internal 
Revenue C od e?

F A C T S

In 1977, the taxpayer sustained se­
vere and oennanent personal injuries 
as the result o f being struck by an 
automobile. Thereafter, the taxpayer 
brought an action against. X ,  the 
ow ncr-operator o f the autom obile. A’ 
carried autom obile liability insurance 
with M , an insurance com pany.

In 1979, ,1/ proposed a settlement 
o f  taxpayer's suit against A’ , w hich the 
taxpayer accepted, Pursuant to the

settlement agreement. 4 /  aureed to 
make lifts consecutive annual pav- 
menls to the taxpayer, the first pay­
ment to be made one vear after the 
date o f  settlement. These payments 
are lor  “ personal injury, pain and suf­
fering, disability, and loss o f  bodilv 
fu nction ." T h e  amount o f each annual 
paym ent will be increased in live per­
cent over the amount o f the preceding 
annual payment.

T h e  settlement also provides that 
the taxpayer does not have the right 
to accelerate any payment or  increase 
or decrease the am ount o f the annual 
payments specified.

U nder the agreement, M  is not re­
quired to set aside specific assets to 
secure any part o f  its obligation to  the 
taxpayer. T h e  taxpayer's rights against 
M  ar? no ureatcr than those ol M 'i 
general creditors. .\/'s obligations to 
the taxpayer result solely from  the set­
tlement out o f  court o f the legal action 
that the taxpayer instituted against .V 
w ho was insured by M.
L A W  A N D  A N A L Y S IS

Secion 104 a (2> o f the C od e  pro­
vides that except in the case of 
am ounts attributable to (an d  not in 
excess o f )  deductions allow ed under 
section 213 for any prior taxable year, 
gross in com e does not include the 
am ount o f  any damages received 
(w hether by suit or agreem ent) on 
account o f  personal injuries or sick­
ness.

Section 1.104-1 ( c )  o f the Incom e 
T a x  Regulations provides that the 
term “ damages received (w hether by 
suit or ag reem en t!" means an am ount 
received (other than workm en's com ­
pensation 1 through prosecution o f  a 
legal suit or action based upon ti -t or 
tort type rights, or through a settle­
ment agreement entered in. > in lieu ol 
such prosecution.

T h e  annual payments to lrc received 
hy the taxpayer arc amounts received 
through a settlement agreement en ­
tered into in lieu o f  the prosecution 
o f  a legal suit based upon tort or tort
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C RO SS  INCOA1K— EX C LU S IO N S  § 13G
expenses t'or household and dependent care sei- 
viccs necessary for gain ful employm ent).

(2) Earned in com e.— The term “ earned in­
com e" shall have the meaning given sucli term in 
section 32(c)(2), but such term shall not include 
nny amounts paid or incurred by  an em ployer for 
dependent care assistance to an em ployee.

(3) Em ployee.— The term “ em ployee" includes, 
for any year, an individual w ho is an em ployee 
within the meaning o f  section 401(c)(1) (relating to 
self-employed individuals),

(4) E m ployer,— An individual who ow ns the en­
tire interest in an unincorporated trade or busi­
ness shall bo treated as his own em ployer. A 
partnership shall be treated as the em ployer o f  
each partne- who is an em ployee within the mean­
ing o f  paragraph (3).

(5 ) A ttribution  rules.—
(A ) O w nership  o f  stock .— Ownership o f  

stock in a corporation shall be determined in 
n "T d a n c e  with the rules provided under sub- 
s i .t io n s  (d) and (e) o f  section 15G3 (without 
regard to section 1563(e)(3)(C)).

(15) Interest in  u n in corporated  trade o r  
business.— The interest o f  an em ployee in a 
trade or business which is not incorporated 
shall be determ ined in accordance with regula­
tions prescribed by the Secretary, which shall 
be based on principles similar to the principles 
which apply in the case o f  subparagraph (A).
(6 ) U tilization  test n ot applicable.— A  depend­

ent care assistance program  shall not be held or 
considered to fail to m eet any requirem ents o f  
subsection (d) m erely because o f  utilization rates 
for the d ifferent types o f  assistance made avail­
able under the program .

(7 ) D isa llow an ce o f  exclu ded  am ounts as 
credit o r  dedu ction .— N o deduction or credit shall 
be allowed to the em ployee under any other sec­
tion o f  this chapter fo r  any am ount excluded from  
the gross incom e o f  the em ployee by  reason o f  
this section.

(Added Pub.L. 97-34, Title I, § 124(e)(1), Aug. 13, 1981, 95 
S tat.'198, and amended Pub.L. 97-448, Title I, § 101(e), 
Jan. 12, 1983, 96 Stat. 2366; Pub.L. 98-369, Title IV,
5 4"4(r)(6), Ju ly 18, 1984, 98 Stat. 339.)

Editorial Notc9
E/Tettlte Dnie of 1984 Amendment. Amendment by section 474(r)(6) 

of Pub L. 98-369 applicable ‘.o taxable years beginning after Dec. 31, 
1983, and 10 carrybacks from such years, pursuant to section 475(a) of 
Pub.L. 98-369.

Effective Dale. Section 124(0 o f Pub. L. 97-34 provided that this 
•eclion is applicable to taxable years beginning afler Dec. 31, 1981.

Prior Prim Mims, A prt'ir section 129 was renumbered section I til of 
th is t it le

/§ 130. Certain personal in jury liability as­
signments

(a ) In general.— Any am ount received for agree­
ing to a qualified assignm ent shall not be included 
in gross income to the extent that such amount does 
not exceed the aggregate  cost o f  any qualified 
funding assets.

(b )  Treatm ent o f  qualified  fu nd ing  asset.— In 
the case o f  any qualified funding asset—

(1) the basis o f  such asset shall be reduced by 
the am ount excluded from  gross income under 
subsection (a) by reason o f  the purchase o f  such 
asset, and

(2) any gain recognized on a disposition o f  such 
asset shall be treated as ordinary income.

(c )  Q ualified  assignm ent,— For purposes o f  this 
section, the term “ qualified assignm ent”  means any 
assignm ent o f  a liability to make periodic payments 
as dam ages (whether by suit or  agreement) on 
account o f  personal injury or sickness—

(1 ) if the assignee assumes such liability from  
a person who is a party to  the suit or agreement, 
and

(2 ) if—
(A ) such periodic paym ents are fixed and ^  

determinable as to am ount and time o f  pay­
ment,

(B ) such periodic paym ents cannot he accel- 
crated, deferred, increased, or decreased by the 
recipient o f  such payments,

(C ) the assignee does not provide to the re- ^  
cipient o f  such payments rights against the 
assignee which arc* greater than those o f  a 
general creditor,

(D ) the assignee's obligation on account o f  ^  
the personal injuries o r  sickness is no greater 
than the obligation o f  the person who assigned 
the liability, and

(E ) such periodic paym ents are excludable /  
from  the gross income c f  the recipient under 
section 104(a)(2).

(d ) Q ualified  funding asset.— For purposes o f  
this section, f “.e term "qualified funding asset" 
means any annuity contract issued by a company 
licensed to do business as an insurance company 
under the laws o f  any State, or any obligation o f  the 
United States, if—
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C KO SS  INCOM E— E X C LU S IO N S §130

expenses for household and dependent care sei- 
vicos necessary for gainful employment).

(2) Earned in com e.— The term "earned in­
come”  shall have the meaning given  such term in 
section 32(c)(2), but such term shall not include 
nnv amounts paid or incurred by an employer for 
dependent care assistance to an em ployee.

(3) E m ployee.— The term "em ployee”  includes, 
for any year, an individual who is an employee 
within the meaning o f  section -101(c)(1) (relating to 
self-employed individuals).

(4) E m ployer.— An individual w ho owns the en­
tire interest in an unincorporated trade or busi­
ness shall be treated as his own employer, h  
partnership shall be treated as the em ployer o f  
each partner who is an em ployee within the mean­
ing o f paragraph (3).

(а) A ttribution  rules.—
(A ) O w nership  o f  s tock .— Ownership o f 

stock in a corporation shall be determined in 
accordance with the rules provided under sub­
sections (d) and (e) o f  section 1503 (without 
regard to section 1563(e)(3)(C)).

(B ) Interest in u n in corp ora ted  trade or  
bu sin ess— The interest o f  an em ployee in a 
trade or business which is not incorporated 
shall be determined in accordance with regula­
tions prescribed by the Secretary, which shall 
be based on principles similar to the principles 
which apply in the case o f  subparagraph (A).

(б) U tilization  test n ot ap p licab le .— A  depend­
ent care assistance program  shall not be held or 
considered to fail to m eet any requirem ents o f  
subsection (d) m erely because o f  utilization rates 
for the d ifferent types o f  assistance made avail­
able under the program .

(7) D isa llow ance o f  exclu ded  am ounts as 
credit or  d edu ction .— N o deduction or credit shall 
be allowed to the em ployee under any other sec­
tion o f  this chapter for  any am ount excluded from 
the gross income o f  the em ployee by reason o f  
this section.

(Added Pub.L. 97-34. Title I, § 124(e)(1), Aug. 13, 1981, 95 
Stat. 198, and amended Pub.L. 97-448, Title I, § 101(e), 
Jan. 12, 1983, 90 Stat. 23G6* Pub.L. 98-309, Title IV,
)  474(r)(C), July 18, 1984, 98 Stat. 839.)

Ed ito ria l V r 'a s

P r io r  P rov is ion*. A  p r io r  sec lio n  120 w j \  renum bered w <u»n IV ) o f 

!hl\ Ikllc

f
§ 130.  Certain personal in jury liability as­

signments

(a )  In general.— Any amount received for agree­
ing to a qualified assignm ent shall not be included 
in g ross income to the extent that such amount does 
not exceed the aggregate  cost o f  any qualified 
funding assets.

(b )  Treatm ent o f  qualified  fu n d in g  asset— In 
the case o f  any qualified funding asset—

(1 ) the basis o f  such asset shall be reduced by 
the am ount excluded from  gross income under 
subsection (a) by reason o f  the purchase o f  such 
asset, and

(2 )  any gain recognized on a disposition o f  such 
asset shall be treated as ordinary income.

( c )  Q ualified  assignm ent.— For purposes o f  this 
section, the term "qualified assignm ent”  means any 
assignm ent o f  a liability to make periodic payments 
as dam ages (w hether by suit or agreement) on 
account o f  personal injury or sickness—

(1 ) if the assignee assum es such liability from 
a person wtio is a party to the suit or agreement, 
and

(2 ) if—
(A ) such periodic payments are fixed and 

determinable as to am ount and time o f  pay­
ment,

(B ) such periodic paym ents cannot be accel- ^  
erated, deferred, increased, or decreased by the 
recipient o f  such payments,

(C ) the assignee does not provide to the re- 
cipient o f  such payments rights against the 
assignee which are greater than those o f a 
general creditor,

(D ) the assignee's obligation on account o f  '' 
the personal injuries or sickness is no greater 
than the obligation o f  the person who assigned 
the liability, and

(E ) su i  periodic payments are excludable x  
from  the gross income o f  the recipient under 
section 104(a)(2).

Effective Date of 1984 Amendment. Amt ldmcnl by section 474(r)(o) ( d )  Q ualified  funding  asset. t o r  purpOS o f
Pub L. ng-369 applicable lo taxable years beginning after Dec. 31, this Section, the term "qualified funding USIICt 

and to carrybacks from such years, pursuant 10 si .tion 475(a) o f means any annuity contract issued by a company
Pub l  98-369. licenseo to do business as an insurance company

Effective Dare. Section 124(0 or p ' v. 97-34 provided that this under the laws o f  any State, or  any obligator, o f  the
section is applicable lo taxable years b. ing after Dec. 31, 1981. United States, if—
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§ 1 3 0 INCOME TAXES

(1) such annuity contract or obligation is used 
by the assignee to fund periodic payments under 
any qualified assignm ent,

(2) the periods o f  the payments under the an­
nuity contract or obligation are reasonably relat­
ed to the periodic paym ents under the qualified 
assignment, and the am ount o f  any such payment 
under the contract or  obligation does not exceed 
the periodic paym ent to which it relates,

(3) such annuity contract or obligation is desig ­
nated by the taxpayer (in such manner as the 
Secretary shall by regulations prescribe) as being 
token into account under this section with respect 
to such qualified assignm ent, and

(4 ) such annuity contract or obligation is pur­
chased by the taxpayer not more than 60 days 
before  the date o f  the qualified assignment and 
not later than 60 days after the date o f  such 
assignment.

(Added Pub.L. 97-173, Title I, § 101(b)(1). Jan. 12.1983, 96 
Stat. 2605.) —

Ed ito r ia l N o tes

Effective Dale. Section 101(c) o f Pub.L. 97-473 provided that this 
seclion snail apply 10 taxable years ending aficr December 31, 1982.

§ 1 3 1 .  Certain foster care payments

(u) Genet al rule.— G ross income shall not include 
am ounts received by a foster parent during the 
taxable year as qualified foster care payments.

(b ) Q ualified  foster care paym ent defined.— For
purposes o f  this section—

(1 ) In general.— The term “ qualified foster 
care paym ent" means any amount—

(A ) which is paid by a State or political subdi­
vision thereof or  by a child-placing agency 
which is described in section 501(c)(3) and ex­
empt from  tax under section 501(a), and

(B ) which is—
(i)  paid to reim burse the foster parent for 

the expenses o f  caring for  a qualified foster 
child in the foster  parent’s home, or

(ii)  a d ifficu lty  o f  care payment.

(2 ) Q ualified  foster ch ild .— The term "quali­
fied foster child”  means any individual who—

(A ) has not attained age 19, and
(B ) is living in a foster  family home in which 

such individual was placed by—
(i)  an agency o f  a State or political subdivi­

sion thereof, or

fii l  an organization which is licensed by a 
State (or political subdivision thereof) as a 
child-placing agency and which is described in 
section 501(c)(3) and exem pt from tax under 
section 501(a).

(c )  D ifficu lty  o f  c a r e  p a ym en ts .—For purposes 
o f  this section—

(1) D ifficu lty  n f care payments.—The term 
“ difficu lty o f  care paym ents" means payments to 
individuals which are not described in subsection
(b)(l)(B)(i), and which—

(A ) are com pensation fo r  providing th-* addi­
tional care o f  a qualified foster  child which is— 

/  ( i)  required by reason o f  a physical, men­
tal, or emotional handicap o f  such child with 
respect to which the State has determined 
that there is a need fo r  additional compensa­
tion, and

(ii)  provided in the home o f  the foster par­
ent. and
(II) are designated by the payor as compen­

sation described in subparagraph (A).
(2 ) L im itation  based on  num ber o f  children. 

— In the case o f  any foster home, difficulty o f  
care payments for  any period to which such pay- 
met ts relate shall not be excludable from gross 
income under subsection (a) to the extent such 
paym ents are made for  more than 10 qualified 
foster children.

(Added Pub.L. 97-473, Title I, § 102(a), Jan, 14, 1983, 96 
Stat. 2600.)

Ed ito ria l N otes
Effective Date. Section 102(c) o f Pub.L. 97-173 provided that this 

section shall apply lo taxable years beginning after December 31. (978

§ 132 .  Certain fringe benefits

(a ) E xclusion  from  gross in com e.— Gross in­
co m e  shall not include any fringe benefit which 
qualifies as a—

(1) no-additional-cost service,
(2 ) qualified em ployee discount,
(3 ) working condition fringe, or
(4 ) de minimis fringe.

(b )  N o-additiona l-cost serv ice defined.— For 
pu rposes o f  this section, the term "no-additional- 
c o s t  serv ice” means any service provided by an 
em p loyer to an em ployee for use by suclt employee 
i f—

(1 ) such service is o ffered  for  sale to custom­
ers in the ordinary course o f  the line o f  business

o f  the e/t; 
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LANDGRAF
Cite a s ,-152 A.2d 713

by the jury  o f  the seriousness o f  the crime, 
and ultimately by the ju d g e  in setting sen­
tence where the punishment may then fit 
the crime.

Accordingly, the court finds that it is not 
necessary for defendant to have prior 
knowledge that the stolen purse contained 
C.D.S. for him to be convicted o f  theft o f 
C.D.S. pursuant to N.J.S.A. 2C :20-3  a. The 
ju ry  will therefore be instructed as follows: 

!n  your deliberations you are further in­
structed that it is not necessary for  the 
State to prove that the defendant had 
prior knowledge that the victim ’s purse 
contained C.D.S. in order for you to con­
vict him o f  a theft o f  the C.D.S.

186 N.J.Super. 381 

Johanna M arie LAN D G RA F, an infant, by 
herguardian  ad litem, John LAN DGRAF, 
and John Landgraf and M uri-Jean Lind- 
gTaf, individually, P laintiffs,

v,

Joh n  William Henry G LASSER, M.D., El- 
lezer Roncn, M.D., W illiam  J. Muster, 
J r „  M.D., and Valley H ospital, individu­
ally, severally a n d /or  jointly, D efend­
ants.

Superior Court o f  N ew  Jersey,
Law Division, Bergen County,

Decided Sept. 17, 1982.

Attorney applied for approval o f  attor- 
fee in excess o f  contingent fee provided 
in retainer agreement and allowable 

rule o f  court governing contingent 
The Superior Court, Law Division, 

County, Simpson, A. J. S. C., held 
inasmuch as medical malpractice panel 
in determination as to malpractice, at- 

was also physician, and written re­
contained standard provision rcserv- 

attorney’s right to apply for additional

v. G L A S S E R  N .J . 7 1 3
(NJ.Super.L 1982)
fee, request for  increase in fee  from  10*7 to 
20% o f  recovered amount was reasonable.

O rder accordingly.

1. A tto rn e y  and Client c =  148(3)
S ecrecy  provisions o f  in camera provi­

sion o f  statute governing professional medi­
cal liability  in malpractice actions are not 
intended to  preclude reference thereto by 
assignm ent judge in determ ining reasona­
ble fee pursuant to rule o f  court gover ,ig 
contingent fees. R. 1:21—7(f); R. 4:21-7.

2. A ttorn ey  and Client c=> 148(3)
Skill and ability o f  such lawyer doctor 

were fa ctors supjmrting reasonableness o f  
increased fe e  in medical malpractice action, 
even though dual qualification might have 
permitted attorney to develop case in less 
time than law yer without medical training. 
R. 1:21 -7 ( f ) .

3. A ttorn ey  and Client c =  148(3)
A lth ough  parents o f  infant p la in tiff 

who brou gh t medical malpractice action re­
lied on fee  schedule proviced by rules o f  
court that was incorporated in retainer 
agreement, where written retainer agree­
ment also contained standard provision re­
serving a ttorn ey ’s right to apply for  addi­
tional fees pursuant to rule govern ing  con­
tingent fees, fee was already discounted to 
present value by calculation on net recovery 
based upon present cost o f  deferred annuity 
and balloon payments, and attorney who 
brought action  was also physician, request 
for increase in allowable attorney fees from  
10% to 20% w as reasonable. R. 1:21- 7(c, d,
f). '

Kenneth A . Anderson, Englewood, for  
plaintiffs (G oldsm ith & Tabak, Englewood, 
attorneys).

Jeffrey  A . Lester, Hackensack, guardian 
ad litem, fo r  Johanna Marie Landgraf (filed 
a report o f  guardian ad litem respecting 
proposed settlem ent). '

No appearance was required on behalf o f  
any o f  the rem aining parties.
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SIMPSON, A.J.S.C.

This is an application under R. 1:21—7(f) 
for  approval o f  an attorney’s fee in excess 
or the contingent fee  provided for in the 
retainer agreem ent and allowable under R. 
1:21—7(c). The request is for an increase o f  
the 10% otherwise allowable under R. 1:21— 
7(c)(6) as to recovery over $250,000, to 20%, 
relying upon Merendino v. F.M.C., 181 N.J. 
Super. 503, 438 A.2d 365 (Law Div.1981).

The trial ju dge approved a structured 
settlem ent for  the benefit o f  an in fant 
plaintiff, as well as reimbursement to the 
parents for $16,500 expenses, disbursements 
by counsel totalling $8,812.36, and a guardi­
an ad litem  fee  o f  $772.50. The child, J o ­
hanna Marie Landgraf, was born Decem ber 
30, 1976, is severely brain damaged, and is 
totally incapable o f  caring for herself. A  
medical malpractice action was commenced 
against an obstetrician, an anesthesiologist 
and a pediatrician. The anesthesiologist 
was uninsured, but ultimately contribute J 
$100,000 o f  the settlement. The same in­
surance carrier covered the other two d oc ­
tors, with the policy limits being $1,000,000 
fo r  the obstetrician and $500,000 for the 
pediatrician. The difficulties o f  the case 
are apparent from  the findings o f the R. 
4:21 medical malpractice panel. A unani­
mous disposition would have been admissi­
ble at trial pursuant to R. 4:21-5(e). T w o 
panelists determined that, as to one claim 
o f  malpractice, the obstetrician and anes­
thesiologist deviated from  accepted stan­
dards o f medical practice which was a prox­
imate cause o f  the brain injury; but the 
third panelist disagreed. The panel unani­
mously rejected all other claims o f mal­
practice, except that as to one claim against 
the pediatrician they unanimously found 
deviation from  accepted standards but that 
such deviation was not a proxim ate cause o f  
any injury to the infant.

The case was settled with the aid o f the 
trial judge on the day o f  trial and after a 
full day's negotiations. The terms were 
$250,000 cash, $40,000 a year for the life o f

1. The present cost of future annuity and lump 
sum payments are the recovery figures to be 
utilized for contingent fee calculation purposes.

the child with a ten-year guarantee, and 
$100,000 lump sum at the end o f  ten years. 
For fee purposes the settlem ent may be 
summarized as follows:

Cash
Cost 1 of $40,000 a year annuity 
Cost1 of $100,000 lump sum payable in 

ten years

$250,000.00

3S.?42f»

Gross Rffgrvgate recovery 
Less: disbursements

$568,500 09 
fl.81226

Net sum recovered (R. l:21-7(d)j $*>v3,6'l7

The allowable and requested fee culeul.i-
tions are: 
R. 1:21 -7(c) % On Allowable Requi «l»d
(1) Limited by (7) 25 $ 1,000.00 $ 250.00 $ 250 W
(2) Limited by (7) 25 2,000.00 500.00 500 m
(3) Limited by (7) 25 47.000.00 11.750.00 11.750 ou
(4) 25 50,000.00 12,500.00 12.500 U)
(5) 20 150,000.00 30,000.00 30.000
(6) 10 200,637.64 30,96̂ .76 61,937 53

$559,087.64 $85,968.76 $116,537.53

[1] For attorney fee  purposes, this case 
is similar to three other situations where 
increase o f  R. 1:21—7(c)(6) allowances front 
10% to 20% were approved. Merendino. 
supra; Pacillo v. Harris, 182 N.J.Super. 322. 
440 A.2d 1168 (L aw  Div.1982); Tobias v. 
Autorc, 182 N.J.Supcr. 328, 440 A.2d 1171 
(Law  Div.1982). In addition, the split R. 
4:21 panel determination as to malpractice 
is a factor supporting allowance o f  the re­
quested increase in attorney’s fee. R. 1:21 
7 (f); DR 2—106(A)(1). The secrecy provi­
sions o f R. 4 :21-7 are not intended to pre­
clude reference thereto by an assignment 
ju dge  determining a reasonable fee pursu­
ant to R. 1:21—7(f).

[2] T w o other aspects o f  the present 
case require consideration. This was a dif­
ficult medical malpractice case that was 
fully prepared for trial by an attorney wit" 
is also a physician. Although it was sug­
gested that this dual qualification might 
have permitted plaintiff’s attorney to devel­
op the case in less Lime than a lawyer 
without medical training, the skill and abili­
ty o f  such a lawyer-doctor arc factors suit- 
porting the reasonableness o f  the increased

Merendino v. F.M.C., supra at 509, 438 A 2d 
365.
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ST A T E  v.
Cite as, 452 ,V2d7l3

fee. DR 2—10G<A)( 1) and (7), Additionally, 
the parents o f  the infant p la in tiff ob ject to 
the increased fee application despite their 
complete satisfaction with the settlement.

[3] The objections o f  the parents are 
understandable, Although the written re­
tainer agreement contains the standard pro­
vision reserving the attorney’s right to ap­
ply for an additional fee  pursuant to R. 
1 :2 1 -7 (0 , they relied upon the R. 1:21—7(c) 
ichedule incorporated in the retainer. They 
also suggested that the fee  should be 
"structured" since the settlem ent was— but 
this overlooks the fact that the fee has 
already been discounted to present value by 
calculation on the net recovery based upon 
the present cost o f  the deferred annuity and 
“ balloon”  payments. In virtually all cases, 
it is impossible fo r  lay persons to make an 
informed judgm ent as to the reasonableness 
of an attorney’s contingent fee. T o sa fe­
guard against the possibility o f  such a fee 
improperly a ffectin g  the outcom e o f  settle­
ment negotiations, the N ew  Jersey Su­
preme Court has limited R. 1:21—7(f) appli­
cations to the assignment judge. Under all 
the circumstances o f  this case, I am satis­
fied that the requested increase is reasona­
ble and a total fee  o f  $116,937.53 is ap­
proved.

An appropriate order should he submitted 
pursuant to R. 4:42-1.

■V?.

S.K# •

A ; . 
% .

w

8S r  1.

186 N.J.Super. 386 

STATE o f  New Jersey, P la in tiff, 

v.

John G ARCIA, D efendant.

Superior Court o f  New Jersey, 
Law Division, Hudson County.

Decided Oct. 4, 1982.

A fter defendant pled guilty to third-de- 
P e e  burglary but before sentencing, the

^  The disposition o f tw o com p la in ts dow nr rad- 
is i-t c*’ a ree  "n on ind ic tab le " o ffen ses is no :

indicated in the p resentence repo rt. Those

G ARC IA N .J . 7 1 5
(N J.Supcr.L . 1982)
Superior Court, Law Division, Hudson 
County, Stern, J.S.C., held that under stat­
ute presuming that first offentler convicted 
o f  o ffen se other than crime o f  first or 
second degree should not be imprisoned and 
explicitly excluding from  benefit o f  the pre­
sumption any person who has previously 
been convicted o f  offense, prior uncoun­
selled conviction for nonindictable offen se 
did not constitute prior offen se so as to 
make presumption inapplicable.

Order accordingly.

Criminal Law c = l2 0 2 ( l)
Under statute creating presumption 

that first offender convicted o f  offense oth­
er than crime o f first or second degree 
should not be imprisoned and explicitly ex ­
cluding from  benefit o f  presumption any 
person who has previously been convicted o f  
offense, prior uncounselled conviction for 
nonindictable offense did not constitute pri­
or offen se so as to make presumption inap­
plicable. N.J.S.A. 2C:44-1, subd. e.

Genise Teich, Asst. Prosecutor, for plain­
t iff  (Harold J. Ruvoldt.^Ir., Hudson County 
Prosecutor, attorney).

Thomas Kilcoyne, Asst. Deputy Public 
Defender, for defendant (Joseph if. Rodri­
guez, Public Defender, attorney).

STERN, J. S. C.

Defendant has pled guilty to third degree 
burglary, N.J.S.A. 2C :18-2, and is awaiting 
sentencing. He has been convicted o f  one 
or more nonindictable o ffe n s e s 1 but has 
never been convicted o f  a crime. The ques­
tion for consideration is whether the "p re­
sumption”  againsi imprisonment applies 
when defendant's prior convictions are only 
for nonindictable offenses which may have 
followed disposition without the assistance 
o f  counsel.

N.J.S.A. 2C :44 -l(c) provides:

m atte rs w ill be the sub ject o f a further repo rt
from  the p robation  departm ent be fo re  sentenc­
in g



MERENDINO v. FMC CORP.
Cite as. NJ.Supcr.L., 438 A.2d 303

N.J. 365

[12] During this period o f  time, which 
was between October 14, 1980 and Decem ­
ber 15, 1980, Burroughs was a member o f  
the statutorily protected class and entitled 
to a request for an extension if one was to 
be made. Any other conclusion would give 
Board the discretion to elim inate all bidders 
but its favorite, then g ive this bidder a>. 
extension which would work to the bidder’s 
benefit in a number o f  ways.

in this case the benefit becom es obvious. 
Honeywell had a problem w it ',1 the 90-day 
delivery schedule. On D ecem ber 15, 1980 it 
did not have the equipm ent. However, it 
readily admits that it is now  in possession 
o f  the necessary equipm ent and that it be­
cam e available during the unilaterally e x ­
tended period o f  time.

N othing in the specifications remotely 
suggests that b idden  should state how long 
their bids were effective  and that Board 
may possibly utilize such criteria in award­
ing the bid. Certainly, a bidder may volun­
tarily set a time limitation on ' ,s bid; how­
ever, this voluntary limitation, which is in 
excess o f  the statutory GO-day period, can­
not be utilized to the benefit o f  that bidder 
unless the contracting unit has given the 
same opportunity to all bidders at the time 
o f  the original advertisem ent for bids. 
Otherwise, Honeywell would be placed in 
the position o f  a legislator creating laws for 
its own benefit. A  d ifferent interpretation 
would do violence to the legislative pur­
poses and judicial policy o f  this State.

As Justice Francis stated and has often  
been quoted as stating in Hillside Twp. v. 
Sternin, 25 N.J. 317, 136 A.2d 265 (1957): 

In this field it is better to leave the door 
tightly closed than to perm it it to be ajar, 
thus necessitating foreverm ore in such 
cases speculation as to whether or not it 
was purposely left that way. [at 326, 136 
A .2d 265]

T o open the door, as requested by Honey­
well, by loosely construing and violently 
stretching the intentions o f  tho Legislature 
as expressed by unambiguous words and 
phrases, would clearly g ive too much discre­
tion to Board. It would also create the 
possibility o f  favoritism, improvidence, e x ­
travagance and corruption.

Both bidders for  this reason, and for all 
o f  the reasons heretofore expressed, are 
declared ineligible and both motions for 
partial summary judgm ent are granted. 
Board is hereby permitted to readvertise 
for bids.

£  KEYNUMB[RSfST£M > y yVvw^vw-V

181 N .J.Super. 503 

R ose Ann M EREN DIN O, A dm inistratrix 
Ad Prosequendum  o f  the Estate c f  J o ­
seph M erendino, Jr., and General A d ­
ministratrix o f  the Estate o f  Joseph 
M erendino, Jr., P laintiff,

v.

FMC C O R PO R A TIO N , W ayne M anufac­
turing Com pany, Inc. and N orth Jersey
Equipm ent Com pany, Inc., D efendants.

•
Superior Court o f  New Jersey,
Law Division, Bergen County.

Decided Nov. 6, 1981.

Application was filed for approval o f  
ai.torney fees in wrongful death action in 
excess o f  contingent fee provided for in 
retainer agreem ent or allowable pursuant 
to rule. The Superior Court, Law Division, 
Bergen County, Simpson, A. J. S. C., held 
that: (1) multiplier to be U3ed in determ in­
ing fee was the lower multiplier as between 
those set forth in retainer agreem ent and 
those provided in the rule itself; (2) proper 
base figure to which percentage multiplier 
should be applied was the “ cost" o f  settle­
ment which was part in cash and part by 
purchase o f  annuities; and (3) in light o f  
excellent settlement achieved, ten percent 
attorney fee  as to amounts recovered over 
$250,000 as provided in rule was inadequate, 
and award would be increased to allow 20% 
on all amounts recovered over $100,000.

So ordered.
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1. A ttorney and Client c=»147
Since infant’s share in w rongful death 

recovery was directly involved in applica­
tion for approval o f  attorney fees in excess 
o f  contingent fee provided for in retainer 
agreem ent or allowable pursuant to -ule, 
concurrences by guardian ad litem and i,y 
the widow were not controlling. R. 1:21- 
7(c, f).

2. A ttorney and Client c=>147
T w enty-five percent fee limitation on 

first ?50,000 o f  recovery in the case o f  an 
infant, pursuant to rule govern ing  contin­
gent fees, was not applicable in case where 
the class o f  beneficiaries in w rongfu l death 
action included both adult- and infants. R. 
1:21-7(c)(7),

3. A ttorney and Client <^147
In determ ining maximum fee allowable 

under contingent fee rule, the lower multi­
pliers, as between those set forth  in retainer 
agreem ent and those provided by rule itself, 
were applicaKe. R. l :2 1 -7 (c , e).

4. A ttorney and Client c=»147
Proper base or "recovery " figure to 

which percentage multipliers should be ap­
plied in detei nining attorney fee under 
contingent fee rule was the cost o f  settle­
ment, which was paid part in cash and part 
by purchase o f  annuities, representing the 
actual present value o f  the settlem ent, rath­
er than a "va lue" o f  the settlem ent based 
on assumption o f  8.5% rate or interest re­
turn. R. 1:21—7(c).

5. A ttorney and Client <^»147
In light o f  excellent settlem ent obtain­

ed, ten percent attorney fee as to amounts 
recovered over $250,000 as provided in rule 
concerning contingent fees was inadequate, 
rnd award would be increased to allow 20% 
on all amounts recovered over $100,000. R. 
1.21-7(c)(6).

Alar. Y. Mcdvin, Newark, for plaintiff 
(H orowitz, Bross, Sinins, Imperial & Med- 
vin, Newark, attorneys).

Paul L. Potenza, New M ilford, guardian 
ad litem for Justine M erendino, filed a re­

port as guardian ad litem respecting pro­
posed settlement.

No appearance was required on behalf o f  
any o f  the remaining parties.

SIM PSON, A. J. S. C.

This is an application under R. 1:21—7(f) 
for approval o f  an attorney’s fee  in excess 
o f  the contingent fee provided for in the 
retainer agreement or allowable pursuant 
to R. l:21 -7fe). Tin. retainer and rule 
schedule are identical, e x c t -t  the retainer 
only provides for 33‘/a% o f  the first $3,000 
recovered while the rule permits up to 50% 
on the first $1,000 and 40% on the next 
$2,000. P la intiff’3 counsel seeks a fee  o f  
$103,001.25 and asserts that $81,293.55 is 
allowable under R. 1:21-7. I find that $73,- 
495.80 is allowable under the cited rule, but 
determine pursuant to R. 1:21—7(f) that 
$87,824.93 is a reasonable fee in light o f  all 
the circumstances.

Plaintiff is the administratrix ad prose­
quendum and general administratrix o f  the 
estate o f  Joseph Merendino, »Jr., her hus­
band, who died March 21, 1979 while oper­
ating a street sweeper as an em ployee o f  
the City o f  Garfield. The widow, Rose Ann 
Merendino, was born Septem ber 3, 1947 and 
the only child, Justine, was born February 
27, 1969. W orkers’ compensation death 
benefits under N.J.S.A. 34:15-13, and based 
upon decedent’s weekly wages o f $167.69, 
are $92.20 for 419 weeks until Justine is 18 
and then $84.10 fo " an additional 31 weeks. 
The 450 weeks total compensation would be 
$41,238,90, and since this is less than the 
settlement o f  the third-party w rongful 
death claim (the first $50,000 o f  which is 
subject to counsel fees o f  at least 33'/a% 
under the retainer or R. 1:21—7(c)), rne- 
third thereof or $13,746.30 is the em ployer’s 
obligation under N.J.S.A. 34:15—10 for its 
pro rata share o f  the attorney’s fee. Owens 
v. C. & R. Waste Material, 76 N.J. 584, 388
A.2d 977 (1978). W orker’s compensation 
paid to date totals $12,736.00, so that Rose 
Ann Merendino is now entitled to  $1,010.30 
plus $200 litigation costs. N.J.S.A. 34:15— 
40(e). Depending upon future contingen­
cies, the widow may be entitled after the

450 weeks to further u 
the em ployer (or carri- 
tional pro rata share 
not exceeding 33'A% 
payments otherwise • 
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450 weeks to furlner weekly payments from 
the em ployer (or carrier) representing addi­
tional pro rata share o f  the attorney’s fee 
not exceeding 33Vi% o f  additional weekly 
payments otherwise due pursuant to N.J.
S.A. 34:15-40(e) and 34:15—13(j). The abso­
lute maximum, o f  course, would be the $87,-
824.93 herein allowed as a counsel fee in the 
third-party action (including the $13,746.30 
calculated as above for the first 450 weeks).

The 'ria l ju dge handling the products lia­
bility-w rongful death action approved a 
proposed "structured" settlem ent, and allo­
cation between the widow and child pursu­
ant to N.J.S.A. 2A :31-4 , as follows:

1. $210,000 cash "up  fron t" to the wid­
ow, Rose Ann Merendino, from  which attor­
ney's fees and litigation expenses arc to be 
paid.

2. Annuul payments to the widow, be­
ginning with $11,928.00 and increasing at 
6% a year, compounded annually, for 25 
years certain. Appendix A schedules these 
payments and the cum ulative totals. The 
final payment is $18,295.76 and the cumula­
tive total i- $654,424.66. _______

3. Five annual payments to the daugh­
ter, Justine Merendino, beginning in six 
years when she will be ju st under 18 years 
o f  age, in the amounts o f  $11,000, $12,000, 
$13,000, $14,000 and $22,000. The grand 
total is $72,000.

The annual payments to the widow and 
child are guaranteed, with appropriate sur­
vivorship provisions, and the trial judge had 
the benefit o f  a guardian ad litem report 
essentially concurring in the settlem ent pro­
visions. For purposes o f  trial, plaintiff's 
expert econom ist had prepared an "A p ­
praisal o f  Econom ic Loss”  due to the death 
o f  Mr, Merendino which, discounted to 
present value, was asserted to be $343,647. 
Tcnore v. Nu Car Carriers, 67 N.J^AGG, 474, 
341 A.2d 613 (1975). For purposes o f  SeU.lt;- 
ment, trial court approval thereof, and this 
application for  counsel fees in excess o f  the 
amount allowable under R. l :2 1 -7 (c ), plain­

1. O ne  o f  l l ie  d e fend an ts  is o b lig a te d  to  m ake  a ll 
p e riod ic  p aym en ts  to  R o se  A nn  and  Ju stin e  
M erend in o . S a id  d e fend an t ow n s  th e  annu ity  
c on tra c ts . T he  pe riod ic  p aym en ts  a re  there-

tiff's  attorney retained a "m ediator and 
negotiator," one Daniel Beilin, president o f  
Litigation Support Corporation. Beilin’s 
opinion was that the "value o f  the settle­
ment could be conservatively stated as 
$472,722," calculated as follow s:

Cash $210,000
Value at 8.5% net rate of return 

for Justine Merendino payments 36,738 
Value, at same rate, for Rose Ann 

Merendino payments 225,93-1

Total $472,722

Litigation Support Corporation apparent­
ly was also instrumental in obtaining insur­
ance company funding o f  the annuities on a 
basis that makes the proceeds payable to 
Rose Ann and Justine Merendino without 
any federal income taxation thereon.1 The 
cost to defendant o f  the annuities, however, 
was less than Beilin's valuations, so that the 
actual present cost o f  the package is:

Cash $210,000
Cost o f  Justine M erendino A nnu ity  29 ,622 
C ost o f Rose Ann M erendino A nnu ity  159,938

T o ta l $399,600
Although no trial or appeal was required, 

and no novel questions o f  law appear to 
have been involved, this case resulted in an 
excellent recovery for the widow and minor 
child o f  decedent. The im aginative blend­
ing o f  cash and annuities, on an a fter-lax  
basis and capitalizing on the pow er o f  com ­
pound interest, places the case, for attorney 
fee purposes, som ewhere between the situa­
tions in Murphy v. Mooresville Mills, 132 
N.J.Super. 197, 333 A.2d 273 (App.Div.1975), 
certif. den. 68 N.J. 156, 343 A.2d 444 (1975), 
and Bolle v, Community Memorial Hospital, 

<5 N.J.Super. 59.°, 368 A.2d 935 (App.Div. 
1976), certif. den. 74 N.J. 275, 377 A.2d 679 
(1977). When an attorney considers the fee 
permitted by R. 1:21—7(c) to be inadequate, 
he may seek app^ val by the assignment 
judge “ o f  a reasonable fee in light o f  all the 
circumstances." R. 1:21-7 (f). Pursuant to 
R. 1:21—7(e) all contingent fees must con­

tort' fully exc ludab le , for federal income la x  
purposes, Irom gross income. I.R .C . 
$ 1 01 (a )(2 ); Trcas. Rt'ps. *> 1.104 1 (c ); Rev. 
Rulinps 79  2 20  and 79  313.
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form to DR 2-106 (A ) that include, in perti­
nent part, as "guides in determ ining the 
reasonableness o f  a fee".

(1) The time and labor required, the nov­
elty and difficu lty  o f  the questions 
involved, and the skill requisite to 
perlorm  the legal services properly.

(4) Tht amount involved and tho results 
obtained.

(7) The experience, reputation, and abili­
ty o f  the lawyer or lawyers perform ­
ing the services.

[1 ,2 ] The trial ju dge approved the set­
tlement on the basis o f  the above-described 
annuities and an indicated distribution o f 
$100,000 o f the $210,000 "up fron t" money 
to Rose Ann Merendino. P laintiffs’ counsel 
requests the balance o f  $110,000 for  counsel 
fees and all disbursements, including the 
guardian ad litem's fee and costs. Dis­
bursements were $-1,459.45 and the trial 
judge allowed the guardian ad litem an 
$1,800 fee plus disbursements o f  $-19.30. 
These items total $6,308.75; hence the re­
quested counsel fee is $103,691.25. It was 
agreed, however, thal any reduction o f  this 
requested counsel fee would inure to the 
benefit o f  Justine Merendino. A t a hearing 
before me Mrs. Merendino testified that her 
attorneys did an outstanding job , she was 
very satisfied, and she and her brother (also 
a New Jersey attorney) beljgved the attor­
neys deserved the requested fee. The 
guardian ad litem did not oppose the fee 
application cither. Since the infant's share 
is directly involved, these concurrences are 
not controlling. Murphy v. Mooresville 
Mills, supra at 200, 333 A.2d 273. The 25% 
fee limitation on the first $50,000 recovery 
in the case o f  an infant, pursuant to R. 
l:21 -7 (c){7 ), is not applicable in a case such 
as this, however, where the class o f  benefi­
ciaries in a w rongful death action includes 
both adults and infants. McMullen v. 

R.l:21-7(c) %

(1 )  -  R e ta ine r ag reem ent 33 ' / j

(2 )  -  R e ta ine r ag reem en t 33  Va
(3 )  -  R u le  33 Vs

Maryland Cas. Co., 127 N J.Supcr. 231, 239, 
317 A .2d 75 (App.Div.1974), a f f ’d 67 N.J. 
416, 341 A.2d 334 (1975).

[3 ,4 ] In determ ining the maximum fee 
allowable under R. 1:21—7(c) the first ques­
tion is the multipliers to be used— those set 
forth in the retainer agreem ent or those 
provided by the rule itself. In view o f  R. 
1:21—7(e), the lower multipliers are applica­
ble— but the d ifferences are only as to the 
first $3,000 recovered and in this case the 
difference is tie minimis.

The second and more im portant question 
is the proper base or "recovery " figure to 
which the percentage multipliers should be 
applied. P laintiffs’ counsel suggests “ val­
ue" o f  $-472,722 as set forth above, rather 
than "cost"  o f  $399,600 as also analyzed 
above. I find that the lower figure is the 
correct one, which represents the actual 
present value o f  the settlem ent. Beilin's 
calculation assumes an 8.5% rate or interest 
return, whereas the cost o f  the annuities 
reflects the actual present value in the m ar­
ketplace. The marketplace cost is the acid 
test in a case like this— with fixed, guaran­
teed, periodic payments not requiring actu­
arial assumptions as to life expectancy or 
survivorship— rather than calculations o f  
"value”  that involve interest rate estimates 
for the future. In addition, presumably 
defendants would be willing to alternative­
ly pay the total cash cost o f  the package, or 
$399,600, to plaintiffs now— since they are 
presently expending such total to plaintiffs 
and the annuity underwriter. From this 
figure disbursements o f  $6,308.75, as set 
forth above, are deducted pursuant to R. 
l:21 -7 (d ), leaving an aggregate sum o f  re­
covery o f  $393,291.25 upon which to calcu­
late the contingent fee.

Applying the retainer agreem ent percent­
age to the first $3,000 and the R. 1:21—7(c) 
percentages to the rest o f  the $393,291,25 
results in the follow ing initial calculation o f  
allowable counsel fees:

On Fee '
$ V 1 ,060.00 $ 333.33

*2 ,000 .00 606.67
•17,000.00 15,666.67
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(4 ) -  Ru le
(5 ) -  Ru le
(6 ) -  Ru le

R. 1:21-7(c)

T o ta ls

1 On Fee
25 $  50,000:00 $12,500.00
20 150,000.00 30,000.00
10 143.291.25 14,329.13

$393,291.25 $73,495.80

The difference between pla in tiffs ’ attor­
ney’s calculation o f  $81,293.55 as allowable 
under R. 1:21—7(c) and the court’s calcula­
tion o f  $73,495.80 is largely due to the d if­
ferent bases upon which the multiplications 
are made. In any event, the application is 
under R. 1:21—7(f) for an attorney fee o f  
$103,691.25 plus disbursements o f  $6,308.75 
(including guardian ad litem allowance ami 
costs) for a total o f  $110,000.00.

This presents the third and most impor­
tant question o f  additional allowance, if 
any, to rectify  any inadequacy, as permitted 
under R. 1:21—7(f), in order to provide a 
total “ reasonable fee in light o f  all the 
circumstances." In my view, it is prefera­
ble to  provide such allowance by adjust­
ment o f  one or more o f  the R. 1 :21-7(c) 
percentages rather than an undetailed flat 
figure. This will facilitate future calcula­
tion o f  possible additional payments to Rose 
Ann Merendino by decedent's em ployer (or 
carrier) representing additional pro rata 
share o f  attorney's fee, .as noted above in 
connection with worker's com pensation ben­
efits.

In this case, for  the reasons already stat­
ed and those to be hereafter chronicled, I 
have concluded that the 10% attorney ’s foe 
allowance as to $143,291.25 under R. 1:21- 
7(c)(6) is inadequate and should be in­
creased to 20%. This amounts to an addi­
tional allowance o f  $14,329.13 which, when 
added to the $73,495.80 calculated as above, 
results in a total attorneys’ fee o f  $87,- 
824.93. Disbursements o f  $6,308.75 arc also 
allowable for a total o f  $94,133.68. The 
remaining balance o f  the $210,000 cash pay­
ments is distributable to the infant, Justine

2 . T o  be p laced  in the B e rg en  C o u n ty  S u r r o ­
gate 's In te rm in g le d  A ccoun t, p u rsu a n t to  R
4 :5 7  2 (h ) , u n le ss  o th e rw is e  o rd e re d  hy  the

Merendino, so that the “ up fron t" moneys 
will be distributed as follows:

Rose Ann M erendino $100,000.00
Ju stin e  M erend ino2 15,806.32
Counsel fees and d isbursements 
(inc lud ing  guard ian  a tl l i lcm 
allowance and costs) 94,133.68

Total $210,000.00

[ 5 ]  In it case such as this, with the ex ­
cellent "structured" settlem ent already de­
scribed, the 10% attorney’s fees as to 
amounts recovered over $250,000 provided 
by R. 1:21 —7(c)(6) is inadequate. Contin­
gent fees are an imaginative solution to the 
problem o f  the cost o f  legal services being 
an obstacle to vindication o f  a claim even 
when the p la in tiffs  stakes are very large. 
It is sometimes argued that contingent fees 
are often  exorbitant, but the concept per­
mits quality representation plaintiffs could 
otherwise not afford. By pooling a number 
o f  such claims, the lawyer specializing in 
such matters can reduce the risk o f  loss or 
inadequate return on invested legal serv­
ices. Additionally, the contingent fee com ­
pensates the lawyer for the loan o f  his 
services until the case is won or settled—  
usually a matter o f  years. R. 1:21—7(b) 
always requires that tho client have the 
opportunity to decline a contingent fee ar­
rangement and retain an attorney on the 
basis o f  reasonable value for services ren­
dered. The contingent fee is therefore con­
sensual, with court rule protection against 

‘ overreaching. The remaining problem is to 
structure permissible fees, both generally 
and in specific cases, to try to attain the 
maximum aggregate marginal benefit for 
the client and the attorney. From an eco-

cou rt. Th is accoun t c u rre n t ly  e a rn s  in te rest at 
1 5%  com pounded  d a ily , fo r  an  e ffe c t iv e  an nu a l 
v ie ld  o l 16.'‘. 2 2 %  to  O c tob e r I , 1982 .
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Units o f  Legal E ffo rt  
The vertical axis reflects increasing ex ­

pected recovery due to increasing units o f  
legal e ffo rt  as shown on the horizontal axis. 
The marginal benefit curves show the ex ­
pected value in dollars o f  marginal increas­
es in the number of units o f  legal e ffort. It 
is assumed all units o f  legal e ffort , borne by 
the attorney under a contingent fee con­
tract, cost the same— and are diagrammed 
as MC on the model. The intersecting 
points o f  the attorrey, client, and aggregate 
marginal benefit curves with the attorney 
marginal cost line are significant and la­
belled A, B, and C for  reference. Marginal 
benefit curves are incremental and reflect 
probabilities o f  recovery and risks o f  loss, 
and it is assumed that attorney and client 
marginal evaluations o f  expected value to 
them o f  additional units o f  legal e ffo rt  are 
in a ballpark range o f  reasonable accuracy. 
The vertical dash lines from  points A, B, 
and C, to the horizontal scale enable meas­
urem ent o f  the units o f  legal e ffort expend­
ed at such critical points an 'nit the 
follow ing logical deduction

A. From a self-interest point o f  view , an 
attorney is motivated to expend only 
4 +  units o f  e ffo rt— because the ex ­
pected value to him o f  e ffo rt  past 
that point is less than the cost to him 
o f that effort.

B. From his self-interest point o f  view, 
a client would like an attorney to 
continue expending units o f  legal e f­
fort all the way to 17 or point D — 
continuing beyond point B, since the 
marginal costs o f  additional units o f  
legal e ffo rt  are borne solely by the 
attorney.

C. To maximize the expected value with 
equal weight to the interest o f  both 
the attorney and the client, under a 
contingent fee contract where the at­
torney bears the marginal costs— the 
units o f  legal e ffo rt  should be 12 +  
or the point at which the aggregate 
marginal benefit curve intersects the 
MC line.(

From an ethical point o f  view, it seems 
clear that an attorney should continue legal 
e fforts  at least to point C on the model and 
our contingent fee rules should entourage

such e ffort.5 Tht 
ties in detcrminini 
but it seems cleai 
under R. 1:21—7(c 
amounts recovere 
000 does not enc< 
forts from point 
particularly appc 
federal income ti 
situation (at a 5 
reduce the net fc 
5%. Even taking 
scale that justify 
as amounts reco 
amounts recover' 
best interests o f  
a case such as tl

So ordered.

3 . See g en e ra lly . .*
notn ic  A na ly s is  ■
son a l In ju ry  L i li

nomics point o f  view, the relationship o f tingent fee contracts may be modeled aa
marginal costs and benefits involved in con- follows:
E x p e c t e d  
R e c o v e r y  
in D o l l a r s



proof. (See section 100055.1.) There is 
nothing in the statute to support ap pellan t's^  
contention that the preceding year's corpo­
rate configuration should he the factor uti­
lized in determ ining revenue vehicle mile­
age in the preceding year.3

Appellant argues that any reading o f  the 
statutes, other than its own, avoids the leg­
islative intent hy enabling the District to 
buy out only so much o f an existing system 
as to pul the remainder o f  that existing 

I system ou'sitic o f  the statutory definition. 
However, the Legislature has clearly shown 
by section 100055.1 that it has such an 
intent by providing that the District could 
not establish service until it had completed 
purchase o f  the existing system or any part 
thereof. Clearly, an otherwise “ existing 
system " could fall outside o f  the definition 
as a result o f  a partial purchase. Since 
appellant as it existed in 1973 was not an 
existing system within the statutory defir i- 
tion, there was no restriction imposed upon 
respondent which precluded establishment 
o f  the San Jose— Fremont run. Nothing in 
the A ct prevents competition between the 
District and a system which is not an exist­
ing system as defined in the Act.

In light o f  this conclusion, appellant’s 
other contentions need not be addressed.4 
The judgm ent o f  the trial court is affirm ed.

SCOTT, A cting P. J., and BROWN 
(Judge o f  the Superior Court, assigned by 
the Chairperson o f  the Judicial Council), J., 
concur.

76 Cal.App.3d 509 SAYBLE V.
C ite a s , App., M:

b l l  N tM S tR S * S tE M >

3. H a il th e re  n e v e r been a connec tion  be tw een  
the S an ta  C la ra  D iv is ion  and  the re s t o f  a p p e l­
la n t's  sys tem , pu rch a se  o f  the  S an ta  C la ra  D iv i­
sion  w ou ld  c le a r ly  have sa tis fied  the sta tu te . 
C om pe tit io n  w ith  a p p e lla n t ’ s O ak la n d  D iv is ion  
w ou ld  h ave  been p e rm itted  by  the  s ta tu te  be­
cause  a p p e lla n t w ou ld  n o t have  had  th e  re ­
qu ired  m in im um  o f  40  pe rcen t o f  its revenu e  
m ile s  in S an ta  C la ra  C oun ty .

FE1NMAN 895
! C a l.R p lr .  H95

7 6  C a l.A p p .3 d  5 0 3  
|_Hill SA Y B LE  and Sayble and Raphael, a 

Professional Corporation, P laintiffs 
and Appellants,

v,

Frances FEIN M A N , Defendant 
and Respondent.

Civ. 50732.

Court o f  Appeal, Second District, 
Division 2.

Jan. 4. 1978.

Hearing Denied March 2. 1978.

Attorneys, who represented client in 
wrongful death claim which resulted in set­
tlement for client o f  $200,000 cash payment 
plus life annuity o f  $2,500 per month, com ­
menced declaratory relief action to have 
phrase "28Y /r o f  any money recovered”  in 
contingent fee contract prepared by them 
construed. The Superior Court, Los A nge­
les County. Delbert W ong, J „ entered ju d g ­
ment in favor o f  client’s interpretation o f  
contract, and attorneys appealed. The 
Court o f  Appeal, Beach. J., held that wheth­
er meaning o f phrase "2SVW. o f  any money 
recovered" was clear and precise or was 
ambiguous and uncertain, client's in u .p rc - 
tation that attorneys were entitled to 28'/i% 
o f  life annuity portion o f  settlem ent only as 
she received funds in each monthly install­
ment was correct, rather than attorneys' 
oppressive, inflexible interpretation that 
they were entitled to 28,/) 'r  o f  present cash 
value o f  annuity.

Judgm ent affirm ed.

1. Contracts <5=176(1)
Construction o f  written contract is es­

sentially judicial function to he exercised

4. One o f  ap p e lla n t 's  o th e r c on ten tion s  sh ou ld  
be com m en ted  upon . T h e  t r ia l c ou rt s p e c ific a l­
ly  fo u n d  n o  fra u d  com m itted  by  re sp ond en t, 
and a p p e lla n t con tends th is  w as e r r o r . T he  
ev idence ap p e llan t p rodu ced  did no t e s tab lish  
fra u d  as a m a tte r o f  law . T h e re fo re  w e m ust 
accept the  find ing  o f  the t r ia l c o u rt , as the t r ie r 
o f  fac t, tha t a p p e llan t did no t su sta in  its b u rd en  
o f p ro o f on  th is issue
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according lo generally accepted canons o f  
interpretation.

2. Appeal and Error c= 8 42 (8 )
A review ing court is free to adopt its 

own construction o f  a contractual clause on 
attorney fees, resolving any uncertainties in 
favor o f  a fair and reasonable interpreta­
tion.

3. Appeal and E rror « =  1169(1)
Appellate court must determine that 

trial court’s interpretation o f  written con­
tract is erroneous before it may properly 
reverse a judgm ent.

4. A ttorney and Client o = l l8 (3 )
If meaning o f  phrase "28xh'7o o f  any 

money recovered" in contingent fee em ploy­
ment contract o f  attorneys representing 
client in wrongful death claim was clear 
and precise, rather than am biguous and un­
certain, language o f  contract would be fo l­
lowed. W est’s Ann.Civ.Code, § 1038.

5. Contracts o=> 1SJ
Where one construction would make 

contract unusual and extraordinary and an­
other construction, equally consistent with 
language employed, would make it reasona­
ble, fair, and just, latter construction must 
prevail.

6. Contracts c=> 147(1)
Court o f  Appeal looks to contract itself 

and interprets it so as to give e ffe c t  to 
intent o f parties. W est's Ann.Civ.Code, 
§§  1039, 1043.

7. Attorney and Client 118(1)
In view o f  uncertainty as to what 

would huvc been reasonable intentions o f  
attorneys and client when contingent fee 
contract was made had they anticipated 
that part o f  client’s settlement for her hus­
band’s wrongful death claim would be life 
annuity, words o f  contract were to lie un­
derstood in their ordinary and popular 
sense, rather than in their strict legal mean­
ing, unless there was evidence parties in­
tended lo use words in technical sense or to 
give words special meaning. W est’s Ann. 
Civ,Code, 5 1(M I.

8. Contracts o=113(3)
Court o f  Appeal has neither pow er to 

make for parlies a contractual arrangem ent 
which they themselves did not make nor to 
insert in agreem ent language that appeal­
ing party wishes were there. W est's Ann. 
Code Civ.Froc. § 1858.

9. A ttorney and Client 148(3)
If meaning o f  phrase "2 8 'ATI o f  any 

money recovered" in contingent fee employ­
ment contract prepared by attorneys repre­
senting client was clear and certain, client's 
interpretation that attorneys were entitled 
to 28l/ r l  o f  life annuity portion o f  settle­
ment only as she received funds in each 
monthly installment was correct, rather 
than attorneys' interpretation that they 
were entitled to 28'//< o f  present cash value 
o f  annuity, in that claimant did not recover 
any money from annuity until actually re­
ceiving each monthly payment.

10. A ttorney and Client c = M * (3 )
Even if meaning o f  phras . "281/ / ;  o f 

any money recovered" in cor. ingent, fee 
em ploym ent contract prepared by attorneys 
representing client was ambiguous, client’s 
interpretation that attorneys were entitled 
lo 28'A?f o f  life annuity portion o f  settle­
ment only as she received funds in each 
monthly installment was correct, rather 
than attorneys' interpretation that they 
were entitled to SS'/a'l o f  present cash value 
o f  annuity, in that any uncertainties were 
to lie resolved against oppressive, inflexible 
interpretation o f  attorneys as contract pre­
parers.

11. Attorney and Client c =  148(3)
Attorneys' interpretation that phrase

“ 28V/'f o f  any money recovered”  in contin­
gent fee  contract prepared by them entitled 
them to 2£Vtfc o f  present cash value o f  life 
annuity portion o f  client’s settlem ent for 
her husband’s wrongful death claim was 
unreasonable and absurd, where there was 
every indication client would continue to 
pay attorneys 281/3I*  o f  annuity as she re ­
ceived funds in each monthly installment 
and under attorneys’ interpretation they 
were entitled immediately to 80fr o f  money 
recovered thus far. W est's Ann.Civ.Code.

1638. 16-13.
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Memel, Jacobs, Pierno & Gersh, by Stan­
ley K. Jacobs, Los Angeles, for  plaintiffs 
and appellants.

Tannenbaum, Neiman & Billet by Paul L. 
Stanton, Los Angeles, for defendant and 
respondent.

1 BEACH, Associate Justice.

Hill Sayble and Sayble and Raphael, a 
professional corporation, appeal from a 
judgm ent in favor o f  Frances Fcinman con­
struing the terms o f  payment in a contin­
gent fee retainer agreement between appel­
lant attorneys and respondent client.

FA C T S:

Respondent Frances Fcinman retained 
appellant attorneys to represent her claims 
arising out o f  the w rongful death o f  her 
husband. The parties entered into an attor­
ney retainer agreem ent d r -ftc il by appel­
lants. The contract provides in relevant 
part: ‘ ‘Attornoy(s) shall be paid 28’/irr o f 
any money recovered in this matter . . ."
(Emphasis added.)

Appellants and respondent agree that at 
the Lime o f  the making o f  the contract, 
neither party contem plated a settlement 
other than a lump sum o f  cash. Appellants 
achieved an out-of-court settlement for re­
spondent with a cash payment o f  $200,000, 
plus an annuity o f  $2,500 per month for her 
lifetime. Respond mt's life expectancy at 
the time o f  settlem ent was 46.7 years.

Prior to the acceptance o f  the settlement 
in the w rongful death action, a dispute 
arose between the parties as lo  the amount 
and method o f  payment o f  attorneys’ fees. 
Appellants contend that they were entitled 
immediately to their entire fee as a lump 
sum o f  28'/!) percent o f  the $200,000 paid to 
respondent in cash plus 28Vi percent o f  the 
present cash value o f  the annuity portion o f 
the settlement. Respondent agreed that 
appellants were entitled to 28'/3 percent o f 
the $200,000; but she maintained they were 
entitled to 28’/i  percent o f  the annuity only 
as she received* the funds in each monthly 
installment.

'43 ClIRplr—30

I Pursuant to respondent's authorization |si: 
and direction, the settlem ent o f  the original 
action was consummated w ithout the reso­
lution o f  the dispute. The parties were 
subsequently unable to resolve their dis­
pute, and appellants commenced a declara­
tory relief action seeking the court's inter­
pretation o f the retainer contract and a 
declaration o f  the rights and duties o f  the 
parties under that agreement. The trial 
was bifurcated to permit the court to con­
strue the retainer agreem ent us a matter o f 
law without the presentation o f  evidence.
The matter was submitted on tho facts ad­
mitted by the pleadings and the stipulation 
o f  facts.

The court entered judgm ent in favor o f  
respondent's interpretation o f  the contract 
and concluded as a matter o f  law that ap­
pellants were entitled to be paid 28'/j per­
cent o f  the settlement funds received Vo 
dale by respondent, plus 28'/j percent o f  
each monthly payment o f  the life annuity 
portion o f  the settlement, as and when re­
ceived by her and not before. This appeal 
followed.

CON TEST!'OSS U S APPEAL  :

1. The trial court's findings and decision 
are not binding on the question o f law 
presented.

2. The trial court misconstrued how the 
contingent fee retainer contract is to be 
applied to the annuity portion o f the 
wrongful death settlement. Appellants 
contend that they have earned all their fees 
and are now entitled to receive 28'/a percent 
o f  the present cash value o f  the annuity 
portion o f  the settlement in addition to ihc 
2 8 '/t percent o f all funds received to date.

DISCUSSION :
1. The finding of the lower court are 

not binding on the question of law 
presented.

(1 -3 ] The construction o f  a written con­
tract is essentially a judicial function to be 
exercised according to generally accepted 
canons o f  interpretation. A reviewing 
court is free to adopt its own construction 
o f  a contractual clause on attorneys’ fees,

*
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resolving any uncertainties in fat or o f  a 
fair and reasonable interpretation. (Eceo- 
Phoenix Electric Corp. v. Howard J . White, 
Inc., 1 Cal.Sd 266, 272, 81 Cal.Rptr. 849, 401 
P.2<l 33.) But an appellate court must de­
termine that the trial court’s interpretation 
o f a written contract is erroneous before it 

£si3 may properly -everse a judgm ent. (Par­
sons v. Bristol Development Co., 62 Cal.2d 
861, 866, 4-1 Cal.Rptr. 767, 402 P.2d 839.)

2. The court below properly interpret­
ed the phnsv "any money recovered“  as 
it applies to respondent's life annuity. 
Here we are called upon to construe a 

provision o f  an attorn* ’ ’s contingent fee 
em ploym ent contract. The parties stipulal- 
vd that when the contract was made, nei­
ther one considered a settlem ent other than 
by a lump sum o f  cash. Neither party 
contends that the contract is am biguous or 
that it has been mollified.

Nevertheless, appellants contend that un­
foreseen contingencies, such as the life an­
nuity portion o f  respondent's settlement, 
are to be handled in light o f  the purpose o f  
the contract and the mutual intentions o f 
the parties a l the time the contract was 
made. Appellants argue that their expecta­
tions resulting from such a "m utual inten­
tion" entitled them to receive immediately 
28'/i percent o f  the discounted present cash 
value o f  respondent’s life annuity once the 
settlem ent became final. They argue that 
the trial court’s interpretation o f  the retain­
er agreement was clearly erroneous and 
contrary to basic contract law in holding 
that they are entitled only to 28’A percent 
o f  the monthly paym ents as and when paid 
to respondent and not before. For the rea­
sons that follow , we disagree with appel­
lants and affirm  the trial court’s judgm ent.

[4, b] The general rules per lining lo  
the interpretation o f  contracts have been 
succinctly summarized elsewhere (see Mass 
Dev. Co', v. Geary, 41 Cal.App.3d 1. 9, 115

I . The Random  House D ic tiona ry  o f the English 
Language defines m oney as: " 1 . go ld , s ilve r, o r 
o the r m eta l in pieces o f  convenien t form  
stamped hy public au th o rity  and issued as a 
medium o f  exchange and m easu re o f va lue . 2. 
See paper money."  B la c k ’s Law  D ictionary

Cal.Rptr. 726) and m od not be repeated 
here. Whether the meaning o f  the phrase 
"2 8 '/ / f  o f  any money recovered”  is clear 
and precise nr is ambiguous and uncertain 
docs not alter the result in the case al 
bench. I f  the meaning is clear, the lan­
guage o f  the contract will be followed. 
(Civ.Code, § 1638.1 M oreover, where one 
construction would make a contract unusual 
and extraordinary and another construc­
tion, cnually consistent with the language 
employed, would make it reasonable*, fair, 
and just, the latter construction must pre­
vail. (Rost v. Bryson, 118 (.’al.App.2d 189, 
258 P.2d 72.)

[6 ,7| We look to the contract itselt and 
interpret it so as to give e ffe ct  to the intent 
o f  the parties. (Civ.Code, §$ 1639, 1643; 
Advance Medical Diagnostic Laboratories v. 
County of Los Angeles, 58 Cal.App.3d 263, 
26'J, 129 Cal.Rptr. 723.) But the parties 
herein stipulated that when the contract 
was made, they contemplated only a lump 
sum settlement. | Consequently, it is uncer­
tain what would have been the reasonable 
intentions o f  the parties had they anticipa­
ted that part o f  the settlem ent would be a 
life annuity. In such circumstances, the 
words o f  the contract are to be understood 
in their ordinary and popular sense, rather 
than in their strict legal meaning unless 
there is evidence the parties intended to use 
them in a technical sense or to g ive them a 
special meaning. (Civ.Code, § 16*14; Ber­
man v. Dean Witter & Co., Inc., 44 Cal. 
A pp.3d 999, 119 Cal.Rptr. 130.)

"M oney," in the ordinary ami popular 
sense, means something generally accepted 
as a circulating medium o f exchange issued 
under governm ental authority.1 Appel­
lants’ stipulation that their only expectation 
was that the settlem ent would be a "lum p 
sum o f cash”  indicates they used the word 
money in tho retainer contract in its ordi­
nary sense. This is consistent with respon-

(•1th ed .) defines money .is: " In  usua l and o rd i­
na ry  acceptation it means gold , s i lv e r , o r  paper 
m oney used as c ircu lating  m edium  o l e x ­
change, and does not embrace notes, bonds, 
evidences o f debt, o r  other personal or real 
estate." (Em phas is added.)
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dent's position that the right to be paid 
from  an annuity, or even the present value 
o f  that right is not "m oney recovered."

In California, "  ‘ M oney’ means a medium 
o f  exchange authorized or adopted by a 
domestic or foreign governm ent as a part o f 
its currency." (Com .Code, §  1201, adopting 
U.C.C. § 1201.) The Uniform Commercial 
Code Comment 24 to section 1201 states: 
"T he test adopted is that o f  sanction o f 
governm ent which recognizes
the circulating medium as a part o f  the 
official currency o f  that governm ent." 
Likewise, “ Money, checks, deposit accounts, 
and the like are ‘cash proceeds.' A ’ ! other 
proceeds are 'noncash proceeds .'"  (Com. 
Code, § 9306.) This sharp distinction be­
tween money and other form s o f  personal 
property is also apparent in Code o f  Civil 
Procedure section 17.2

In the instant case, respondent does not. 
in fact, recover any money from her annui­
ty until she actually receives each monthly 
payment. The life annuity is a promise o f  
future payments which may «>r may not 
occur. Respondent properly contends that 
had appellants provided in their own con­
tract that their fee would be 28'/a percent o f 
"the recovery," or “ the full recovery," or 
“ the value o f  the entire recovery," or “ the 

I amount realized," then their argument 
might be persuasive. H owever, appellants 
did not use such language ir drafting their 
retainer agreement, and they cannot now 
alter that phrase to include what they claim 
they meant to say specifically to apply to a 
situation they were more qualified to antici­
pate than the client they, in their fiduciary- 
capacity, undertook to serve and protect.

[8] This court has neither the power to 
make for the parties a contractual arrange­
ment which they themselves did not make 
nor to insert in the agreem ent language 
that appellants now wish were there. 
(Code Civ.Proc., § 1858; Pauley v. Faucet t, 
124 Cal.App.2d 40(1, 269 P.2d 89.)

[9J If anything prevented the immedi­
ate payment o f  all attorneys' fees as soon as

2. Code o f C iv il P rocedure section 17 sta tes in
pertinent p a rt : "The w ords 'persona l p roperty '

the settlement became final, it was appel­
lants' failure specifically to express that 
intention in the contract. Respondent has 
and continues to fulfill her obligation to pay 
attorneys’ fees according to the unambigu­
ous terms o f  the contract. Therefore, un­
der the hypothesis that the meaning o f  the 
phrase "2 8 '//r  o f  any money recovered" is 
clear and certain, ne interpretation o f  re­
spondent and the court below is correct.

[10] Since appellants prepared this con­
tract and in light o f  the oppressive nature 
o f  their interpretation o f th > clause at issue 
even if it can be argued the contract is 
ambiguous, we resolve any uncertainties in 
favor o f  a fair and reasonable interpreta­
tion and against the inflexible construction 
urged by appellants. ( Ecco-Phounix Elec- 
trie Corp. v. Howard J .  White Inc., supra, 1 
Cal.3d 266. 272, 81 Cal.Rptr. 849, 461 P.2d 
33 .)

[11) We also note that appellants have 
already received fees in excess o f  $56,000 
(2816 percent o f  the $200,000 lump sum) 
plus 28;/i  percent o f  each monthly annuity 
payment received to date by respondent 
pursuant lo  that portion o f  the settlement. 
There is every indication respondent will 
continue to fulfill her contractual obligation 
hereafter. To agree with appellate would 
be lo  hold that they are entitled irr, uiiate- 
ly to some 80 [HTccnt o f  the money recov­
ered thus far. Such an interpretation o f  a 
contingent fee  contract w^uld be unreason­
able and absurd. (Civ.Code, §§  1638, 1643,)

We need not address the essentially im­
possible task o f  rewriting this contract to 
reflect what the parties might have said 
had they anticipated the problem o f  how a 
contingent fee  contract is to be applied to a 
tort recovery part o f  which is to be paid in 
installments as an annuity. (Co< V jC iv . j s u  
Proc., 1858; Mi/stcm v. Security Pac. Sat .
Bunk, 27 Cal.Ajip.3d 482, 487, 103 Cal.Rptr.
16.) W e conclude that the trial court’s in­
terpretation o f  tho disputed phrase, "money- 
recovered,”  was proper.

The judgm ent is affirm ed.

ROTH, P. J., and FLEM ING, J., concur.

include m oney, goods, chatte ls , th ings in ac ­
tion , and evidences o f debt—
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Apr i l  23, 1986

The Honorable M. Mike Miller 

Chairman of House Judiciary Committee 

PC) Bor. 5 

State Capitol 

Juneau, AK 99811

Dear Representative Miller:

Thank you very much Cor your response to my letter regarding the 

tort reform issue. You raise some very cogent concerns and 

questions. It is certainly a most complex issue and the vested 

interests that are involved do not make it any easier to under­

stand. Not very many people to whom I have spoken nor any of my 

colleagues are under the illusion that a ccrt reform will bring 

about any immediate changes in liability rates or insurance 

company policies. I think that a wait-and-see policy on the part 

of insurance companies is not only expected but probably lies. 

Legislation regarding the liability issue is bound to go through a 

process of appeals and amendations before any final product is 

obtained. Until all of the turmoil settles down, it would be hard 

to expect insurance companies to nake any changes in policy since 

the changes that have been made are design to protect them from 

the present escalation.

I am sure that you are familiar with the report of the Tort Policy 

Working Group established by the Attorney General. Enclosed is a 

copy of a summary that provides many of us with a working guide­

line for our deliberations regarding this problem. Even though 

quick or immediate resolution of the problem, that is to say some 

reduction of current liability rates and the like, may not be 

forthcoming, it is clear that stopping the process of unrestrained, 

uncontrolled and unreviewed liability, lay suits and awards is a 

sine quanon of any lasting solution to the problem.

1 would hope that the other representatives and senators in the 
Legislature are as open minded and thoughtful as you show yourself to 

be regarding these issues. Thank you very much for taking time out 

of your busy schedule to respond to my letter and address yourself to 

the questions I raised.

Very truly yours,

D a v i d  T .  M a y s c h a k ,  M.D

DTM:ljfc
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Report o f the Tort Policy Working Group 
on the Causes, Extent and Policy 
Implications o f the Current Crisis in 
Insurance Availability and Affordability

F e b r u a r y  1 9 8 6  •/
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I n  O c t o b e r  o f  l a s t  y e a r  t h e  A t t o r n e y  G e n e r a l  e s t a b l i s h e d  t h e  
T o r t  P o l i c y  W o r k i n g  G r o u p ,  an i n *  r - a g e n c y  w o r k i n g  g r o u p  
c o n s i s t i n g  o f  r e p r e s e n t a t i v e s  o f  ; n  a g e n c i e s  and t h e  W h i t e  
H o u s e .  One o f  t h e  t a s k s  t h e  W o r k i n g  G r o u p  was a s k e d  t o  
u n d e r t a k e  was t o  e x a m i n e  t h e  r a p i d l y  e x p a n d i n g  c r i s i s  i n  
l i a b i l i t y  i n s u r a n c e  a v a i l a b i l i t y  a n d  a f f o r d a b i l i t y .

T h e  f o l l o w i n g  i s  t h e  r e p o r t  o f  t h e  T o r t  P o l i c y  W o r k i n g  G r o u p  o n  
t h e  c a u s e s ,  e x t e n t  and p o l i c y  i m p l i c a t i o n s  o f  t h i s  c r i s i s .  Th e  
p r i m a r y  c o n t r i b u t i n g  a g e n c i e s  i n c l u d e d  t h e  D e p a r t m e n t  o f  
J u s t i c e ,  t h e  D e p a r t m e n t  o f  Commerce and t h e  S m a l l  B u s i n e s s  
A d m i n i  s t r a t i o n .

C h a p t e r  1 o f  t h e  r e p o r t  ( T h e  C r i s i s  i n  I n s u r a n c e  A v a i l a b i l i t y  
and A f f o r d a b i l i t y )  d e s c r i b e s  i n  d e t a i l  t h e  s i g n i f i c a n t  p r o b l e m s  
many b u s i n e s s e s ,  p r o f e s s i o n a l s  a nd m u n i c i p a l i t i e s  a r e  h a v i n g  
o b t a i n i n g  l i a b i l i t y  i n s u r a n c e .  T h e  C h a p t e r  d o c u m e n t s  a d r a m a t i c  
c h a n g e  i n  t h e  l a s t  tw o  y e a r s  i n  t h e  a v a i l a b i l i t y , 
a f f o r d a b i l i t y  and a d e q u a c y  o f  l i a b i l i t y  i n s u r a n c e .  Where 
i n s u r a n c e  i s  a v a i l a b l e  ( a n d  i n  some a r e a s  i t  s i m p l y  i s  n o t ) ,  
p r e m i u m  i n c r e a s e s  o f  s e v e r a l  h u n d r e d  p e r c e n t  o v e r  t h e  l a s t  y e a r  
o r  t w o  h a v e  become c o m m o n p l a c e .  Few i f  a n y  p r i v a t e  o r  p u b l i c  
e n t i t i e s  t h a t  r e l y  on l i a b i l i t y  i n s u r a n c e  h a v e  e s c a p e d  t h e  
p r o b l e m s  g e n e r a t e d  b y  t h i s  c r i s i s .

P a r t  A o f  C h a p t e r  2 ( T h e  C a u s e s  o f  t h e  C r i s i s  i n  I n s u r a n c e  
A v a i l a b i l i t y  and A f f o r d a b i l i t y )  r e v i e w s  t h e  c u r r e n t  f i n a n c i a l  
c o n d i t i o n  o f  t h e  i n s u r a n c e  i n d u s t r y ,  a n d  t h e  e c o n o m i c  f a c t o r s  
l e a d i n g  t o  t h a t  c o n d i t i o n .  T h e  p r o p e r t y - c a s u a l t y  i n d u s t r y  i n  
t h e  p a s t  two y e a r s  h a s  s u f f e r e d  s i g n i f i c a n t  u n d e r w r i t i n g  l o s s e s  
( $ 2 1  b i l l i o n  i n  1 9 8 4 ;  $25 b i l l i o n  i n  1 9 8 5 )  w h i c h  h a v e  l i m i t e d  
i t s  a o i l i t y  t o  o f f e r  as much i n s u r a n c e  a s  i t s  c u s t o m e r s  d e s i r e ,  
an d  h a v e  made i t  r e l u c t a n t  t o  i n s u r e  h i g h  r i s k  a c t i v i t i e s  w h i c h  
may e x p o s e  i t  t o  f u r t h e r  s u b s t a n t i a l  u n d e r w r i t i n g  l o s s e s .  T h e s e  
u n d e r w r i t i n g  l o s s e s  a p p e a r  t o  be  l a r g e l y  a r e s u l t  o f  c o v e r a g e  
w r i t t e n  i n  t h e  l a t e  1 9 7 0 ' s and e a r l y  1 9 8 0 ' s  w h i c h  may h a v e  b e e n  
u n d e r p r i c e d  due t o  t h e  i n d u s t r y ' s  d e s i r e  t o  o b t a i n  p r e m iu m  
i n c o m e  t o  i n v e s t  a t  t h e  t h e n  p r e v a i l i n g  h i g h  i n t e r e s t  r a t e s .

N o n e t h e l e s s ,  t h e r e  i s  l i t t l e  t o  s u g g e s t  t h a t  t h e  r e c e n t  m a s s i v e  
i n c r e a s e s  i n  p r e m iu m s  i s  r e l a t e d  s o l e l y  t o  t h e s e  l o s s e s ,  o r  t h a t  
t h e  c o s t  o f  l i a b i l i t y  i n s u r a n c e  w i l l  d e c l i n e  s i g n i f i c a n t l y  as 
t h e  i n d u s t r y  l i m i t s  i t s  u n d e r w r i t i n g  l o s s e s  and r e s t o r e s  i t s  
d e s i r e d  l e v e l  o f  o v e r a l l  p r o f i t a b i l i t y .  To t h e  c o n t r a r y ,
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