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Hon. William A. Sheffield May 1, 1086 Pas,

The Citizens Coalition was formed last year after people from many walks of
Alaska life, professions, businesses and consumers found that insurance rates were
high and availability was low. Putting together our Coalition would not have been
possible if there was not widespread distress and the knowledge tout omet .-(.me-
dics have failed.

In addition to the list of Coalition member organizations, we have resolutions of
support from the city councils of Wasilla, Cordova, Soldotna and Houston, from the
Fairbanks North Star Borough Assembly, from the Chambers of Commcicc in Fair-
banks, Anchorage. Palmer, Sitka, Ketchikan and more. It is no light thing to orga-
nize a colition this broad, as | am sure you realize. Do not ignore our situation.
Many of the Coalition members cannot wait another year for relief.

P.S\AEnQldscd is a copy of the Federal Task Force Report and letter from our
Boaruof Directors.

cc: Senator Jan Faiks
Senator John Sackctt
Representative Mike Miller.



CITIZENS COALITION FOR TORT REFORM, inc

“%oices raised in unison...””

TO: ALL LEGISLATORS

FROM: CITIZENS® COALITION FOR T- » REFORM
SUBJECT: ENCLOSED DATA FC' OUR uUse AND REVIEW
Thanks,

Al Tamagni, Sr.

Chairman

738 H Street, Suite ICO « Anchorage, Alaska 99501 < (907) 276-1135
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Court ruli

"costly tria

hile tort reform has
captured its sharQ of
headlines lately, the

court system has been working

quietly and with little notice to

‘deal with delays in r oving cases

lo trial.

; As anyone who has been in-

volved with litigation knows all ,
too well, delay in court proceed-'
jngs is a persistent and frustrat-

ing problem. In a rapidly grow-

ing state like Alaska, the number

of cases continues to
faster than the number of judges

and oth«r court personnel; as-
signed to deal with the cases. -

v In criminal cases, court rules
i; require the courts to bring'the.
; *’cases to trial within a limited pe-

riod of time. These rules are im-
posed by the state and federal

; constitutions, which guarantee

accused persons ,a right to a-
1:Speedy trial.

> |n civil cases, there is no simi-:
e: lar constitutional requirement

; for a speedy trial. This means

that it may take years before a

civil case is tried. Often such a

delay is necessary because of the

complexity of the case. In other
cases, the parties may not want
to push the matter to a trial be-
.cause they are trying to work out
their differences without the high,

‘expense of a trial. In some cases,

mhowever, long delays have oc-

;curred simply because the courts
. are crowded.

I

m The Alaska Supreme Court-re-

cently adopted a new court rule,

to address tne problem of delay,
in Anchorage’s Superior Court.1

*The principal feature of this rule:

is establishment of a new-*" fast

track” for certain kinds of civil
cases. When new. civil cases

(other than divorces) are filed,

the lawyers must describe the

nature of the dispute and the
likely length of a trial. If the case
is not within certain categories
of particularly complex cases,
and if the trial is expected to take

Jess than 10days, the case will be

assigned to the new “ fast track."

three Superior Court judges are
handling these fast track cases.

T Once a case is on the fast

track, the lawyers must ask for a

trial date within nine months. If

a trial date has not been re-

quested in nine months, the

indpp mav rlicmics the case.

increase ...

ng targets

Il delays

Lcgal
notes

Dick McCanr] ,

When a trial date is requested,
the judge' will hold a conference;
‘to set the trial date..The new rule i
requires the judge to .schedule
the trial within four months, of
the conference. f -/

One other new feature ot this ;
rule is a provision requiring both m
sides in a lawsuit to give their op-.;
ponents copies of basic docu-;
merits relevant to the case, lin-
dere the previous rules, a party-\
was only required to provide cop- :j
ies if the other side.'asked Tory-
them.

\

These new procedures have I'
been adrpted on an experimental !
basis after considerable study.
Judges and court administrators
will be watching closely To see .
the effects of these changes. One
possible effect will be to clear ’5:
many cases from the system. '

Ofmn the parties to a lawsuit
do no., make serious settlement
efforts until they are faced with a-.U |
trial with all of itscommitments” i’

0 { time and money. By forcing# |

{-.the parties to. either set the case;;1,
efor. irial or have the case dis- p;
missed, the court will find out wi

. fairly” quickly which cases in-'
volve real disputes that must go* s
to trial. Cases that must be tried
should go to trial sooner.

If this effort is successful, it
should benefit anyone who needs
to use the court system to obtain
a decision within a reasonable
amount of time. Even those who,
are not involved in lawsuits may
be pleased if this system is effec-
tive.

In this year of shrinking state
budgets, efficient use of the
courts is a much more desirable
alternative than the expense of
hiring more judges and court’
personnel.

DickMcCann has been aprac—
ticingattorney for 15years and is

managing partner of Perkins
Coie SAhchnrape office.



DILLINGHAM CHAMBER OF COMMERCE

HOARD OF DIRECTORS

A RESOLUTION SUPPORTING THE
CITIZENS®" COALITION FOR TORT REFORM REGARDING
INSURANCE PREMIUMS

WHEREAS, the members of the Dillingham Chamber of Commerce are
seriously concerned about the 1increase 1in annual 1insurance premiums
and lack of availability in rural areas, and

WHEREAS, other Alaska communities, businesses, school districts,
and private citizens are similarly suffering because of the need for
legislative redress of the problems peculiar to the Alaska 1insurance

industry, and

WHEREAS, Alaska has a limited availability of liability
insurance programs in Bush Alaska, and has experienced a dramatic
rise in liability premiums, and

WHEREAS, legislative remedies are needed to restore pre—
dictability and affordibility to liability insurance programs, and

WHEREAS, THE Citizens® Coalition for Tort Reform has 1identified
areas needing legislative remedy, and have proposed solutions

NOW, THEREFORE, BE IT RESOLVED by the Dillingham Chamber of
Commerce that it supports the efforts of the Citizens®™ Coalition for
Tort Rerarm to achieve legislative vremedies, and urges the Alaska
Legislature to make reforms a priority of the legislative session.



TO: All I.EOISLATORS

-ROM:  O0ITI7TFENR OOAI ITI ON FOP TORT RFFORM
QIIRIFOT: INFORMATION ON OOMTIOFNOY FFeR

THF OTHFR RiDF OF OONTIOFNOY FFFR RENFFIT TO All PARTIES
RCAP THF 1001

738 1l Street. Suite 100 < Anchorage. Alaska 99501 < (907) 276-1135
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19S6 / Extending MICEA

negligence. Insurance may nor. be available ro cover all risks or may
be_t00 costlhl for many people. o

Two of :he four major MICRA provisions, if extended to all
negligence actions, would heI;rJ] solve the current dilemma of risin
Insurance premium costs and shrinking insurance availability. The
provisions recommended for extension are limits o attorne
contmgenq( feesnand the provision for PerIOdIC payment of dama%es. *
The actual relief that would result from an_ ektension cannot be
forecast precisely Industry analglsm predicted, however, that
medical malpractice ?a outs would decrease by twenty percent after
the 1975 enactment of MICRA.*' Empirical evidence from some states
showed awards decreased as much as fifty percent from 1975 t0 1977.%1

After MICRA was enacted, insurers were able to halt increases in
maIPractlce insurance rates because of lower payouts and settlements,**
In tact, one appellate court acknowledged that mcuical malpractice
premiums went down by twenty-five gercent without adjusting_ for
Inflation after the enactment of MICRA.* Analogous " provisions
extended to all negligence cases may be expected to have a similar
effect on liability insurance premiums in general. Steps toward reform
beginning with ‘the extension of selected MICRA provisions, would
improve the capability of the tort system to meet the needs for which

61. %g{lan,ote 40 and accomgan)gnog text.
62. . Civ. Pkoc. Code 5667,7(C .
.6). The American Bar Association estimated that oneof lhe MICRAprovisions, abroga-

tion of the collateral source rule, alone would reduce medical malpractice piyouts by up”lo
20r« An empiric;! study following 1985 medical malpractice reforms nationwide ~showed
(

that in Hates requiring reduction of awards by ihe-a14q pllateral Squrcat pay Y|
ﬁ]Omd (égwgﬂﬂieﬂ? shls| ..{H mﬂlﬁy‘, 35 Syrac@
9. 946 (1984)

L% Rev. 1%g9. .
b4, |E]8a1,947. A smalleq reduction in medical malpracticeawardsresulted  from the cao
on noneconomic jamages. U States that r.acted caps in 1975 had malpractice awards 19*-

lower in &{377. | N o ] )

05, | at 943, In addition lo this finding, economists whg have studied states that enacted
limitations on attorneys' contm%ent fees concluded that Ihe limits hnvc increased the number
of cases dropped by five percent, decreased. the size of settlements by nine percent, and reduc-
ed bX eleven percent the numper of cases tried. The. MICRA provisions taken together resulted
ina 25*7* decline in medical malpractice  premium; f(w most hospitals in” lhe slate In
the years followmg enactment of MICRA. American Bank UTrust Co, V. Commumt}s Hospital
of Los Catos-Saratoga. Inc., 36 Cal. 3d 359, 382-83. 683 P.2d 670. 685, 204 Cal. Rptr. 671,

686 (MOSKnnds il .
6&. Gﬁ 36 Cal. 3d. at 382-383, 683 P.2d at 685, 201 ?al. Rgtr. at 686.
67, U at 382-383. 683 P.2d at 685, 204 Cal, Rptr. at 686 (1984); Brief of Amicus Curiae,
Fred J. Hiestand at 7. American Bank and Trust Co, v. Communi é/ Hospital of Los Gatos-
SLaratnga. Inlc)., Civil No. 24171 (Cal. Supreme Court filed Aug. 9, 1983) (on file at the Pacific
aw Journal).
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the system was established 4 Each MICRA provision will be analyzed
individually in the context of extension, beglnn[ng_vvlth the limitation
on contingency fees and followed by the periodic Fayments roVi-
sion. Policy considerations will be addressed first, followed by discus-

sion of constitutional questions.

A. Extension of the Limitation on Contingency Fees

The first MICRA provision proposed for extension to all negligence
actions _is the sliding scale limitation on contingent attorneys fees.
The United States iS'one of very few nations that permits plaintiffs’
attorneys to set fees as a percentage. of cither court awards or
settlements,** The medical malﬁ)ractlce_ insurance crisis provided the
impetus for enactment of the MICRA limitation on contingency fees. o
By enacting the _contln%encfy fee limitation, the California” Legislature
decreased the high cost of medical malpractice insurance premiums
which threatened the availability of medical care.” In addition; the
legislature sought to avoid potential recovery problems created b
insufficient |Iabl|lt?/ coverage for patients Injured by medica
malpractice. x The legislature™determined that the limited ‘sliding fee
scale of MICRA woulu duce costs to malpractice defendants and
Insurers, Partm,ularly( in, large number of cases resolved through
settlement.” Since the attorney feejimitation of MICRA™ permits
an attorney a smaller portion of thTséttTcment. plaintiffs may be more
likely. ;0 agree to a lower settlement.” In addition7~the” limit~on~
attorneys’ Tees Oeters attorneYS rom-- it atlr]tt; marginal cases or
encouraging clients~nr hold outlor unrealisticaity nigh settlements.™

certain immutable characteristics of the contingency lee arrangT"
ment have made this method of compensation the Subjéct of vutqorous
debate_over the years.” The_confluence of interest between attorney
and client bound by a contingency fee agreement is marginal.” In

Balgr81'ce. Otrﬁé%,lhgtcfljllf?mla Citizens' Commission on Ton Reform, Righting the Liability

. For, examgle. Great Britain has banned thecontingency fee. |d
A note 3 and accompanying text.
1.

2 |
Rpt;ri'ﬁg%%-gll Iﬁgéﬁ/\edmal Group. 37 Cal. 3d 920. 930-32. 695 P.2d 164, 170-71. 211 Cat.

. Cai. Bus. I. Pxor. Codi {6146.
75.Roa,d§7 C . 3d at 926-27, 695P.2d at 166-67, 211 Cal. Rptr.at 79-80.
7 I adao- |

I§ Jfekinnon, Qﬁrﬁﬂ %Zg’r2w|§\%5a3t98(31'964).
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Aprllcatlon of the rational basis standard of review includes extreme
deference to the legislature** and a presumption of constitutionally.”
In addition, the burden of proving the statutory classification
unconstitutional is en the Rarty challengll,ng the statute.” Historical-
ly, the rational. basis fest has "been ai) iedl to economic and social
Welfare legislation.™ Since MICRA relates to public health care, the
statute is appropriately analyzed under the rational basis standard of
review.

In contrast to the rational basis test, the strict scrutiny standard
of review requires that the challenged legislation be necessary to serve
a compelll_n? state interest.10 The strict Scrutiny test has been applied
when " legislative classifications impinge. on ° suspect = classes= ;
fundamenta| rltghts.]ﬂ The legislative_classifications in MICRA do not
require applicafion of the strict scrutlnk/ standard of review0* because
neither a suspect class nor a fundamental right is affected by the Act.
Therefore, the rational basis, test has been cfiosen repeatedly by courts
reviewing medical malpractice legislation™ and was applied” b> the
California Supreme Court in the four MICRA challenge cas' "*

1970), ﬁmd McDanald >. Board of Election Commissioners, 394 U.S 802 (L9691 (presump-
.on of consiiiutionahiy; statutory classificaiions d@%nconstnunonal only If no circlmstances
reasonably may be conceived for justification); McGowan v. Maryland. 366 U.S. 420

100.

101 L. Tribe. American Constitutional Law, §16-4 ai 1C00-02 (1978}. .
102 San Amomo Independent School Disinci v. Rodriguez, 4%1 U.S. 1. 28 (1973). Classifica-
tions are considered suspect when the class s subjected lo a hi-lory of purposeful unequal
treatment, or is rele%ate to a_position of p(1 ical powcrlessness so s to need special protec-
tion from the ma’on arian political process. IU The U.SSupreme Court has held that suspect
classifications include those made on the basis of race. lassifications based upon alienage
are considered suspect. Truax v. Raich, 239 U.S. 33, 39-43 (1915). National Orl?_lln classifica-
tions also_ate deemed Z%pect and may not be used to deny equal protection. Hernandez v,

Texas. 3 - , . . . .
103, 411°U.S. at 33-34. Fundﬂental rights are those rights explicitly or im-
plicitly guaranteed by the U.S. Constitution,

.__D'Amico v. Board. of Medical Examiners I Cal. 3d 1. 18, 520 P.2d 10, 22-11 Cal.
Rptr. 786. 798-99 (1974% g|ght lo_practice medicine not fundamenfal)f; lones v. Stale Board
of Medicine. 97 Idaho 859,°555 P.2d 399 (1976) {limits on recovery for medical malpractice
neither Infringe a fundamental right nor affect a suspect class), cert, denied, 431 U.S. 91 219772;
Paro v. Longwood Hosptlal, 369°N.E. 2d 985. 987- 8(19773 classifications made under malprac-
tsllcet actcdo not violate equal protection clause of the fourteenth amendment of Ihe United

afes o). .
105, dnote 104 and accompanying text.
106. Jdlnotes 91-92 and accompanying text.

56b

1961).
( 96). Lmds rak-Carbonic G.n Co., 220 U.S. 61, 7t (LSII).
3 ' 22%36U %‘S' |a|784%8'
9 TS 43t 658 Larson Craitutiod LaNE].H Raadion—
13 Washburn L.J, 1?6, 107 (1974).
00 37 Cal, 3d ai 926-27, 695 P.2d al 166-67. 211 Cal. Rptr. al 79-80.
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Applying (he rational basis standard, the court in roa Stated the
legislatlre “could reasonably have concluded MICRA's sliding scale
limitation on attorneys' feeS would be more equitable than a flat con-
tingency fee."™ The S|I_dln? scale ensures that an attorney does not
receivea "windfall" simply because a tlient is seriously” injured.x
In order to relate an attorney's fee more closely to the amount of
legal work and expense involved in a case and less to the lolalntlff’s
economic status and deg[ree of injury, a decreasing schedule of fees
should be cet by each State. The schedule should be %enerous with
‘egard to smaller awards so potential plaintiffs arc not deprived of
represcntr.tion.* The sliding scale guarantees that the most seriously
injured plaintiffs will retair the largest share of any recovery secured
on_their hehalf."* _ S

‘The rationale in roa for upholding the constitutionality of the
M ,RA contm?_en_c fee limitation, can be applied to all negligence
actions.1The Timitation doc* not infringe on the rlqht of nceiicence
victims to retain .counsel.." The provision merely places a limit on
the compensation an attorney may receive when representing an injured
platnttlf under a contingency lee arrangcmerny*'Thg' validity "of
'legislative rePuIatmn of attorneys’ fees is well established™* and the
constitutionality of this limiting regulation as an exercise of the police
power has heen settled.1 Therefore, extension of the limitation on
attorneys contingency fees can be Supported.

107. 37 Cat. 3d at 933. 695 P.2d LI 172. 211 Cal. Rptrai 8.
108, at 929, 913, 695 P.2d a 169172, 211Cal. Rptr. at 81-82. 85.
85110?1975&;;” of Committee on Medical Professional Liability, 102 ABA Annual Rep. 7K6.

no 37 Cal. 3d at 929, 933, 695 P.2d at 169, 172, 211 Cal. Rptr. al 81-82.85.

111, Statggory limitations on attorneys' fees arc notuncommon, either In  California_or
other stales. e.0., American Trial Lawi/ers v. New Jersey Supreme Court. 66 N.J. 255,
330°A. 747 Gair v._Peck, 6 N.Y. 24 97. 188 N:Y.S. 2d 491, 160 N.E. 2d 43 (1958).
optical 31 U.S. 374 (1960). In California, attorneys" fees have long been requlated
bolh in workers' compensation proceedmps (Lah. Code $4906) and In probate proceedings (Ptab.
Code {8910.. 911). Other states have already ado;lad maximum fee schedules that apply to
all personal injury contingency ree arrangements. IU In addition, the United States Congress
has pa%é erdl laws ||m|t|n9 the amoy,nt, of attorney fee? chargeable In various t¥pe of
Cases. Jg 28 U.S.C. 82673 (1966) (Imil on_attorneys' fees In"action, under the Federal
Torj Claims Act): 42 U.S.C. g406 !b|d) g1968) (Jimil flthuptnevs' fees in actions under ihe_
J{i/%felér%nssecu"% I q&c rt38 US.C. (1958) (limit or ‘torneys* fees for giims nnIW e

112 37 Cal, 3d at 929. 695 P.2d al 169. 211 Cal. Rpir. at 81-82.
113 at 929. 695 P.2d at 169. 211 Cal. Rptr. at 81-82

114, See, eg Calhoun v. Massie, 253 U.S, 170 g19201.
1. roo. 37 Cal. 30 at 926-977, 695 P.2d at 16667, 211 Cal. R,?tr. at 79-60. 38 eg.
Fusbie v. U.S,, 157 USL 16Q.. 165-66 (1895) (auornevs must accept limited fees for Ihe process-
ing oTicdcral perision Tlamis); Veiser v. Dysart, 267 U.S. 540, 541 (1925) (stale may place

566
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Pro6  Extending MICRA

negligence. Insurance may not be available to cover all risks or may
be_too costly for many geoﬂe. L

Two of the four niajor MICRA provisions, if extended to all
negligence actions, would heIR solve the current dilemma of risin
InSurance premium costs and shrinking insurance availability. The t
provisions recommended for extension arc limits on attorney
contingency fees* and the provision for roenodlc payment of damages 2
The actual relief that would result from an_extension cannot he
forecast precisely2 Industry analysts predicted, however, that
medical malpractice Pa outs would Oecrease by twenty percent alter
the 1975 enactment of MICRA a1 Empirical evidence from some states
showed awards decreased as much as fifty percent from 1975 t0 1977.4

After MICRA was macted, insurers were able to halt increases in
maIPractlce insurance rates because of lower payouts crd settlements x4
in Tact, one appellate court acknowledged that medicat malpractice
premiums went down by twenty-five gercent without adjusting_for
Inflation after the enactment of MICRA.4 Analogous  provisions
extended to all negligence cases. may. be expected to have a similar
effect on liahility insurance, premiums in general. Steps toward reform
beginning with the extension of selected MICRA provisions, would
improve the capability of the tort system to meet the needs for which

61, % ﬂilan,ote L and accom angiani text.
62. Cai, Civ. Proc. . . Code 86 .759. .
63, The American Bar Association estimated that one of |he MICRA provisions, abroga-

tion of the collateral source rule, alone would reduce medical malpractice payouts by up“lo
20« An empirical study following 1985 medical malpractice reto.ms nationwide “showed

that in Stateg requinng rediiction of %wardslby W Mgml CRLay yEﬁN
W(ﬂ Mﬁ%ﬂl@mm H’E Tﬁﬁ%ﬁ& 35 Syracuse

=5

L. Riv. sﬁ 946 51984). o , _
64. at 947, A'smgller  reduction in medical malgrﬁctlce awardfresultedfromlhe cap

on non.econ%r;lc amages. IUSlates that enacted caps in 1°7 awards  19C«

toweyin | 1077, L o ) ,

) % | at 948. In addition to this finding, economists whe have studied states that enacted
itations on attorneys’' contm%ent fees concluded that the limits have increased the number
cases dropped by five percent, decreased. the size of settlements by nine percent, and requc-

ed by eleven Jlercent the number of ?ases fried. The MICRA provisions taken together resulted

in a 25r« decline in medical malpractice premiums fop most hospitals in” he state in
the years followmg enactment of MICRA. American Bank & rust Co, v. Community Hospital

of Los CatogSaratoga. Inc.. 36 Cal. |d 359, 382-83, 683 P.2d 670, 685, 204 Cal. Rptr. 671,
|ﬁ at 38

686 (Mo .
6&. 6 CaJ. 3d. at 382-383, 683 P.2d al 685, 2W Cal. Ré)tr. at 686.
67. K 2-383. 683 P.2d at 685, 204 Cal. Rptr. at 686 (19842; Brief of Amicus Curiae,
Fred J. Hiestand at 7, American Bank and Trust Co, v. Commumg Hospital of Los Gatos-
SLarato a. |n|c)., Civil No. 24171 (Cal. Supreme Coutl filed Aug. 9, 1983) (on file at the Pacific
aw Journal).

admatpracti
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ihe system was established 4 Each MICRA provision will be analyzed
individually in the context of extension, begmngng_wﬂh the limitation
on contingency fees and followed ba/ the periodic loayments rovi-
sjon. PO|IC¥] considerations will be addressed first, followed by discus-
sion of constitutional questions.

A. Extension of the Limitation on Contingency Fees

The first MICRA provision proposed for extension to all negligence
actions is the sliding scale limitation on contingent attorneys' “fees.
The United States is one of very few nations that permits plaintiffs’
attorneys to set fees as a percentage of either court awards or
settlements.4 The medical maIEJractlce_ Insurance crisis, provided the
impetus for enactment of the MICRA limitation on contingency fees.z
By enactm(t] the contingency fee limitation, the California” Legislature
decreased the high cost of medical malpractice insurance premiums
which threatened the availahility of medical care.” In addition; the
legislature sought to avoid potential recovery problems created b
insufficient |IabI|ItP/ coverage for  patients Injured by medica
malpractice. 1 The legislature determined that the limited ‘sliding fee
scale of MICRA would reduce costs to malpractice defendants and
Insurers, Partlc_ularI¥ in the large number of cases resolved through
settlement” Since the attorney fee limitation of MICRA- permits
an attorney a smaller portion of tHclcttlement, plaintiffs may be more
likely to Va&gree to a lower settlement.” In addition, the" limit~o7
attorneysWees, deters at,torne¥s trom I|t_|gat|n%] marginal cases or
encouraging clientrm noid out Ic: unrealistically high' settlements. ™

Certain immutable characteristics of tne contingency tee arrange™
ment have made this method of compensation the Subject of V|(I1orous
debate over the years.” The_ confluence of interest between attorney
and client bound by a contingency fee agreement is marginal.” In

Balgg'ce, [?tr.t %ﬁ]’e a&(’%H.rma Ciilirni C9mm|55|on on Tort Reform.. Righting the Liability
. ﬁ{ﬁ For exargple, Great Britain hat banned the contingency fee. |d

note 3 and" accompanying text.

|

1.
73.__Roa v. Lodi Medical Group, 37 Cal. 3d 920, 930-32. 695 P.2d IM, 170-71, 211 Cal.
RO, T %, {dhtedicl Group, 37 Ca 2

. Ca}, Bus. & Pxor. Code {6146.
15 A(;ha 37 Cal. 3d at 926-27, 695 P.2d at 166-67, 211 Cal. R-nr. at 79-80.
6. 10 at F%

it mcKingr?grﬁl(% i e sis 3 8(%964).
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fact, conflicts of interest arc inherent in the contmgenc¥ fee
arrangement.MSince the fee is paid regard'- » of the amount of time
s?ent on the case, early settlement ‘may be advantageous to, the
attorney, especially when a small claim is irivolved. Extensive bargainin
or a trial might yield a higher _recover){ for the plaintiff, but the ad-
ditional amount "of compeénsation to the attorney may be insignifi-
cant or wholly disproportionate to the amount of time necessary to
pursue the claim.® _ N

Those opposed to extending MICRA argue that _ﬂl]vmg a smaller
percentagi_e 0 the attorney rePresentlng a plaintiff with high damages
In a ne(% igence action actually harms the plaintiff." The rationale
Is that attorneys will not VPo,roust prosecute or even undertake ¢"ses
If compensation per unit of time expended is insufficient,” This argu-
ment_is,not supported by evidence obtained from Junsdlctwns in which
f?,e_llmltatlo_ns are aPp led. For example, New Jersey has adopted a
sliding & ntingency Tee scale for all tort actions.” Dcspi'e a fee scale
that was even icss generous to attorneys than the M'CRA scale when
it was adopted, no problems resulting from the fee limitation were
reported in New Jersey." In fact, commentators in New Jersey have
indicated that New Jersey's limited contingency (ee detractorS were
\t/Krong |r{ predating that "the poor would Suffer impaired access to

e_courts.

Contingency fee arrangements arc_not as riskv for the attorney as
the name suggests.* A noted authority stales that plaintiffs_lecover,
either by Suitor settlement, in the vast majority of cases in which
a lawyer is retained.” The argument for limitation of contingency

.7 am £ Mitchell. A1 FC0romC Ay of ire Grtiropt ... in Rl
|r! 22 Stan, L. Rev.1125, 1136-39 (1 Og; BrigfotAmicls Curiag, Fred J.
Iftestand a”4. Roa _Lodi Medical Croup, Civil No.S.F. 27435 (Cal. Supreme Courl Hied
Au% 10, 1982) rgon f ihe Pacific Law Journal).

0. MacKinnon, noie 77al 198. , S .

SI._ Brief of Amicus Curiae, Fred J. Hiestxnd ai 17, Roa v. Lodi Medical Group, Civil
N0'8E'F'|Ef435 (Cal. Supreme Courl Filed Aug. 10. 1982) (c,n file al Ihe Padfie Law Journal).

qeen in-

83. The pepcentage of Ihe regquery permilied for eftomeys' conli gengu fes fas imiting

creased b> The New Jersey Leprslaluic”since Ihe original enacimenl o |d|n4q scale
conuggerﬁ (eci. New Jersey Ruics o General Application, 1:21-7, 1984,

it new JSyS N Grtieet e Sl T \edlyof Rl 1247 s .
Cam. 5)4 (19741 =-The |New Jersey) Yule's detractors may jhave overstated their objecuons
by gre icting |mrt1"e€ mof oor to lhe couns.’ | ai 549, -
86, Connel. ) 1451d1979). Inother words, "there is very liille that
is contmg' t about |he contingent fee."

87, T4, cuing address by Professor Maurice Rosenberg. Columbia Law Scnool, American
Bar Association Convention™ (1976).
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fees is strongest when recovery is almost certain _
Since 1975 talifornia Ieglslators have repeatedly offered hills for
consideration that would Timit or regulate contingency fees." The
A scale s the most reasonable” quantitative™proposal offered
thus far, and should be extended to all ne%hgence actions.”* In addi-
tion, constitutional challenges to MICRA have been met successfully
and similar constitutional challenges to a MICRA extension can be
Overcome.
. The contingency fee limitation of MICRA was upheld as constitu-
tional by thé California Supreme Courl In Roa V. Lodi Medical
Croup.** Roa WaS One of a recent series of cases Involving tﬁe
constitutionality of the various MICRA provisions.= The Court in
Roa appiied a rational basis standard of review to hold that the sliding
scJ.e for contingency fees was not a denial of due process or a viola-
tion of equal protection.” . heratior | hasis standard of review is
the lower tier of the traditionaltwapproach to judicial review
of legislation on constitutionalchai,  ¢s." In_order to meet the
rational basis standard of review, the.:atute being challenged must
bear a rational relation to any conceivable legitimate state interest.”

g Id

89. The Ieglslature considered at least ning bills seekm(]; lo limit or regulale comingeni
fees in 1975. They ranged from AB 7 (no maximum schedule but sub|ecx_|o court approva|7)
to AB 14, 1672°(a % Q)St except ‘that counsel and client na?/ split the first' S1,66
f%\/\%my wish). d SB 407, SB 397, AB |, AB 926 and Af- 1941 (o.T file at Pacific

90. Report %%ommittee on Medical Professional Liability, 102 ABA Annual Rep.
786, 851 (31 ). DePt, of é : Medical Malprac-
tice 919730 pp. 34-35: Kohiman, 50 State Bar J,
268, 295-98, n.42 (1975). A sliding scc'e approach_ has“been recommended as the preferable
form of requlation. Attorneys fees should be related to the amount of legal work and e)gJense
involved in*handling a case and r.ol to the fortuity of the plaintiffs economic status and degree
of injury. A decreasing maximum schedule of attorney's fees, set on a state by state basis
and reasonabI)( tgenerws in the lower recovery ranges, would prevent the denial of access to
legal representation. , -

91, 37 Cal. 3d 920, 695 P.2d 164, 211 Cal Rptr, 77 (19852, Upon a denial of petition
tor rehearing on the date of judgment, Februar%/ 7. 1935, plaintiff/appellants petitioned the
U.S. Supreme Court for certiorari on Ihe ground that Business & Professions Code {6146 violates
Ihe first and fourteenth amendments or Ine US. Constitution. Docket AS5216 U.S. filed July
17. 1985 (notes on file at the Pacific Law Journal). ] )

92. Other cases Included American Bank and Trust Co, v. Community Hospital of Los
Gatos-Saratoga, Inc., 36 Cal. 3d 359, 683 P.2d 670. 204 Cal. Rptr. 671 (19_84f(upholdmg
Ihe. MICRA provision authonzm? gerlodm 6p%yment of future damages in medical malpractice
actions): Barmc v. Wood. 37 Cal. 3d 174, 689 P.2d 446, 207 Cal. Rptr. 816 (1984) (uphold;nq
the MICRA H(re?\e/hsé%rr]] tShat bars a collateral source from obtaining reimbursement from a medica

malpractice .
§2 .37 Cal. 3d al 926-27, 695 P.2d al 166-67, 211 Cal. Rptr. at 79-80.
%873)6'8‘% ] 69@WW|W%&%%%%%
%, Westbrook v. Qihaw} 2.Cal 3d 765, 784. 471 P.2d 487, 500. 87 Cal. Rptr. 839, 852
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quhcano'l of the rational basis standard of review includes extreme
deference to the legislature zand a presumption of constitutionality.”
In addition, the “burden of proving the sta’utory classification
unconstitt ional is on the ﬁarty chaIIenql_ng the statute,” Historical-
ly, the rational hasis test has “been ai)p led to economic and social
Welfare legislation.” Since MICRA relates to public health carc, the
statute s appropriately analyzed under the rational basis standard of
review.

In contrast to the rational basis test,  the strict scrutiny standard
of review requires that the challenged legislation be necessdry to serve
a compelll_n? state interest - The Strict Scrutiny test has been applied
when " legislative classifications _impinge. on " suspect classest or
fundamental rights."” The legislative_classifications in MICRA do not
tequire applicafion of the strict scrutiny standard of reviewl0* because
neither a suspect class nor a fundamental right is affected by the Act.
Therefore, the rational basis test has been chosen repeatedlly by courts
reviewing medical malpractice legislation™ and was applied” by the
California Supreme Court in the' four MICRA challenge cases.os

$,1970 KUId McDonald v. Board or. Election Commitstoners, 394 U.S. E02 (1969) (presump-
ion U\ constitutionality; statutory classifications d@%nconstﬁutmnal only if o circlmstances
rfasonably may be conceived for justification); McGowan v. Maryland. 366 U.S. 430

961 .
86) | W Carhonic Ga|s4%8.. 330 US. 61, 7. (1911).
) S. al 420,

%. ITOREY 3207V, at 78-79. . -
fi 9 Inthery 04" at 658 Larson, Carslutinndl LﬂNE}H Raadion—
I 0 13' Washbum L.J. 106, 107 997@'

100. . 37 Cal. 3d at 926-37, 695P.2d 166-67, 11 Cal.  Pptr. at 79-80.

101. L. Tru®, American Constitutional Law,8§16-4 atlCOQ-02 (1978

1 .
102" San Antonio Independent School District v, Rodriguez. 411U.S. 1. 28) (1973). Classifica-
tions arc considered suspeci when. the class Is subjected to a history of purposeful unequal
treatment, or is relegated lo a_position of p%mal powetlessness s0_as 10 need special protec-
tion ,(It_orn,the ma,oruanan political process. I The U.Sidiu reme Court has held that Suspeci
classifications include these made on the basis of race. [assifications based upon alienage
are considered suspeci. Truax v. Raich. 239 U.S. 33, 39-47 (1915). National origin dassifica-
lions also_are deemed %Jspect and may not be used to deny equal protection. Hernandez v.

Texas. 3 -
103, 411 U.S. at 33-34. ,Fundzlaental rights are those rights explicitly or im-
plicitly guaranteed Dy the U.S. Constitution.

104 )" OV Board of Medical Examiners Il Cal. 3d 1. 18. 520 P.2d 10, 22-31 Cal.
RP"' 78" 798-99 (1974% g|ght t0 gracnce medicine n< fundamental); Jones_v. Stale Board
0f Medtme, 97 Idaho 859,°555 P.2d 39f? (1976) (limits on recoverg/_or medical malpractice
neither Infringe a fundamental right nor affect a stispect tin:?), cert, denied, 431 U.S. 914 (1977);
Paro v. Longwood, Hospital, 369°N.E. 2d 985, 987- 8(1977) (classﬁlcanons made under malprac-
tice act do not viglate equal protection clause of the fourteenth amendment of The United

SUL,

Slates C .
105, dnote 104 and accompanying text.
106. I Xfddnotes 91-92 and accompanying text.
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Applying the rational basis standard, the court in roa stated the
legislattre “could reasonably have concluded MICRA's sliding scale
limitation on attorneys. feeS would be more equitable th' . a flat con-
tingency fee."” The sll_dm? qgl.le ensures that an attorney Joes not
receivea “‘windfall? simnlv b- iuse a client is seriously” injured.-a
In order to relate an attorney's fee more closely to thé amount of
legal work and expense involved in a case and Iess to the olaintiff's
economic status and degree of injury, a decreasing schedule of fees
should be set by each State. The schedule should”be %enerous with
regard to smaller awards so potential plaintiffs are not deprived of
representation.|0” The sliding scale guarantees that the most seriously
injured plaintiffs will retainthe largest share of any recovery secured
on_their behalf.~o _ o

The rationale in roa for_upholding the constitutionality of the
MICR/\ contm?_en_c fee limitation can be applied to all t* gencc
actions." The Timitation does not infringe on he right of r licence
victims to retain cciunsel."i The provision merely places a .limit on
the compensation~an attorney may receive when representing an injured
plainnll" under a contingency lee arrangemetti:" 7hg validity of
legislative rePuIatlon of attorneys’ fees iswell established" and the
constitutionality of this limiting Tegulation as an exercise of the police
power has been setilea.-1 Thérefore, extension of the limitation on
attorneys  contingency fees can be supported.

107. 37 Cal. 3031 933, 695 P.2dat 172. 211 Cal. Rptr. al 85.
108, at 929. 933. 6% P.2d at 169.172. 211 Cal. RPtr. at 31-82, 85,
85110%975&%” of Committee on Medical Professional Liability. 102 ABA Annual Rep. 786,

10. 37 Cat. 3d at 929. 933. 695P.2d it 169. 172, 211 Cat. Rptr.a'81-82. 85
1L Stat%yé itations on attorneys'fees arc not uncommon, either in California_or
other stales. gl American Trial Lawyers v. New Jersey Supreme Courl. 66 N.J, 258,
74& Gatr \/ggeek, 6 N.V. 2d 97, 188 N.Y.S."2d 491, 160 N.E. 2d 43 (1958).
, 31 U.S. IS(1960). In Caljfornia, atlomeys fees have long been regulated
hoth in warkers' compensation proceedes (Lab. Code 84906)and In probate proceedings (Prob.
Code 88910, 911). Other states have already ado;lad maximum fee schedules (hat apply lo
all personal ‘injury contingency fee arrangements. U In addition. The United Slates Congress
has p é eral laws ||m|t|n9 the amoiJ,nt, of attorney fee% chargeable in various t)?eg of
€ases. o 8 U.-, . 8 (19667 (Imit on attormeys' fees Inactions under the Federal
Tort Claims 2 USC 84 &%%(D(lg%S)( [limii.on” aitornr §' fees in a?tl,ons under the

%

2 20
]
ct); )
UtE£lal Secut 'y Ac 8 U.S.é 58) {limit on attorneys' fees for claims unar, INF
crerans W n
112, @Cal. 3d at 929, 695 P.2d al 169. 211 Cal. Rptr. at 81-82.
113, 9. 695 F.2d al 169. 211 Cal, R{)tr. at 81-82.
114, . Calhoun v. Massie. 253 U.S. 170 E1920.
Cal. 3d :H 926-927, 695 P.2d al 166-67. 211 Cal RPtr. at 78,00, 32 €€,

115,
,Fristif v. US., 157 U S, 150. 165-66'(1893) tauomcvs must accent limited fees I the'm ass-
ing of federal pension cla.tm); Yeiier v. Dysart, 267 U.S. 540. 541 (1925) (Slate may place

566
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“%oices raised in unison..!~

TO: ALL LEGISLATORS
FROM: CITIZENS COALITION FOR TORT REFORM
SUBJECT: ENCLOSED DATA FOR YOUR INFORMATION AND USE

ARE THESE THE FRIVILOUS INVESTMENTS INDICATED BY ROBERT HUNTER?

Sincerely. —

738 H Street, Suite 100  Anchorage, Alaska 99501 e (907) 276-1135



1984 Premiums
Investments (" ; Companies)
INSURANCE CPJ}APANY INVESTMENTS €0o) €0o)
omestc com anY ............................................. - 331 663
4 Domestic Fore| éle Insurance Companies. £ a3 19116
9 Domestl ertX t}/: ompanies.. .. 18.179 119.463
21% 8@&2 Ir éD? %/urnnce Sua mggnpa SR 1.357.719 324.493
0 S gerv.ce Uokorationis. a0 160,722 s
3 Fraternal BENeTIt SOCIETIES......vvvmmvvvrsssmvvssssssisins 15,552 1,792
TOA oo 3,03, ,10 776.844
TYPE OF INVESTMENT
1903
©o0)
Alaska
Alaska B th g)u V|S|§ Eonds %33334??’
Alaska eCIa H onas 1,111,376
Aas<a n{ strial. Bon 1047565
Alaska uL‘ Utilities 48.000
ﬁgma fa state 9,198
on Stogqg dBond nvestme S 0 Allocated to Alaska Properties :21%',31)2
% ?m ﬁ_ngn uthori e¥1 onds 2.671
il( é)% ers Loan and Li 12,002
ertificates 11.934
Total 3,054,744

ALASKA INVESTMENTS. OF INSURANCE COMPANIES IN ALASKA
AS %[9 DE’\CIE%/IBER 31, 1984

Total
Total 1984 Net

Total
1983

Investments

(©00)

2.459
4.278
36.049
1,270.907
1731.049
628
9,374

3.054.744

1984
(©00)

210,107
216.709
1187.03%4
874.285
63,103
23.131
235.077
204,660
132
10,807
14,095

3,039,140

v,

Total V-
1983 Not
Premiums

(All Companies)
(©00)

594
19,33 |
333 2??49 S
1
230. 305§J§f|
46.70
1,3%

712,778

Percent
IncJDec.

{3.4} .

8.9).

® -6.8
165
(31.4)
151.4
0,

43
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“%oices raised in unison...””

TO: ALL IEGISLATORS

FROM:  CITIZENS COALITION c¢OR TORT REFORM
SUBJECT: ENCLOSED DATA FOR YOUR INFORMATION AND USE

LET"S CONTROL THESE RESOURCES FOP ALL THE PEOPLE TO US AND HAVE
AVAILABLE.



Extending MICRA Liability Limitations
To All NegliPence Actions: The Cast
For Tort Reform

"The lort systc. : only dement of American society that con-
tinues to function as though resources were unlimited."1

In 1975, the California Legislature enacted the Medical Injury Com-
pensation Reform Act (MICRA)1in response to an apparent crisis
In the health care field.1 Th" perceived crisis was twofold." First, many
insurance companies |ssum% medical malpractice insurance policies in
California determined that their costs were so high malpractice coverage

n
/,\ X. Address by Robert Willmure. Deputy Assistant Attorney General, National Associa-
tion of Attorneys General Tort L|ab|I|t)é Conference, San FranCisco gJune 26, 1985)..
2...1975 Cal. Slat. ¢. |, {I, at 3949, During the 1975 Second Extraordinary Session of
the California Legislature called by Governor Edmund G. Brown, Jr., the Ie?|s|atu,e considered
medical malpractice problems faced by Ihe state. The session was labell.d lzd raordinary because
the IeglsIWre met_in_the interval between r?gular Ieglsl?tlve sessions, IU, o
3. at 4007, Reco%nltlon by the California Legislature of a crisis is contained in Ihe
preamble to MICRA which states In pertinent pari; = o
The Le,?|sla,ture finds and declares that there is a major health care crisis in the State
of California attributable lo skyrocketing malpractice premium costs and result!n?
In a potential breakdown of Ihe health delivery system, severe hardshHJs for the medial-
ly indigent, a denial of access for the economically marginal, and depletion of physi-
Clans_such as to substantially worsen the quality of health carc available lo_citizens
of this state. The Legislature, acting within the”scope of its police power, finds |he
statutory remedy heréin provided is intended |o provide an adequate and reasonable
remed.’ “within the limits of what the foregoing public health safety considerations
|d Goermn now and into ﬁhe foreseeablff] futuie. , . S
overnor Brown's proclamation fo the California Legislature staled in pertingnt part;
The cost of medical malpractice insurance has risen to”levels which many" physicians
and surgeons find Intolerable. The inability of doctors lo obtain such insurance a
le rates is endangering_the health of the people of this Stale, and threatens

reasona
the, closin%; of many hospitals.” The longer term consequences of such closings could
seriously Timit the "health care provided lo hundreds of thousands of gur Citizens.

In mV judgment, no lasting solution is possible without sacrifice and fundamental
reforn It is critical that the’ Legislature enact laws which will change the relation-
ship bt -cen the people and the medical profession, the legal profession and Ihe
insurance industry, and thereby reduce Ihe costs which underlie these high insurance

(P
a .

4, Kffne. CAftrokwix's Medica racti ECtsLAioa'y{audsler t0 the
Medical Mali-aaCTice Issue 27 (1976); pe. . Wﬁ%l_‘enr Qur % Us.
News & World Rep., May 26, 16 + at 4 c@ﬁkﬁu%m@%aéﬁm%
y

t malpractice pjnsurance costs):
News K World Rep., January 19. 1976, at 36. col. 2 }Work slowdown
86 percent); fee-

by Los Angeles County doctors due to proposed insurance rale increase of




CIVIL RULES 8?2

Rule 82. Altoriicv"s Fees.

@ Allowance lo Prevailing Parly,

1] Unless the court, in its discretion, otherwise directs,
the following schedule of attorney 3 lees will he adhered to in
living such lees lor the party recovering any money judgment
therein:

AITORNIiYS3 FITS IN AVERAGE CASES
Contested Without Trial Non-Contesled
157,
12.5%
10%
5%

Should no recovery he had, attorney 3 lees for the prevailing
party may he fixed hy the courl in its discretion in a reasonable
amount.

(2 In actions where the money judgment is not an ac—
curate criteria for determining the fee to he allowed to lhe
prevailing side, the court shall award a fee commensurate with
the amount and value of legal services rendered.

(3 The allowance of atlomey 3 fees hy the court in con—
formance with the foregoing schedule is not to he construed
as fixing the fees between attorney and client.

(4) Attorney3 fees upon entry of judgment hy default
sall he determined hy the clerk. In all other matters the courl
shall determine attorney 3 fees. Awards not pursuant to the
schedule set forth in subparagraph (1) of this Rule shall lie
made only upon motion.

(h) Allowance in Mental Cases. In proceedings under the
Menial Health Act. the attorney irited to ;wp;v.wi;t the
ptiliciic siuiii i miiuhui .mu |niu J ice ol S25.00. unless ilk
judge, in his discretion, orders otherwise. A lay advisor ap—
pointed m Midi proceedings shall he allowed and paid a fee of
S10,00- unless the judge, in his discretion. Orders otherwise.
(Ame)nded hv Supreme Court Order 4 57 effective January 18.
1482
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Civil.

L. in (icncrul

lit" common law did mil |>ormil al-
lowance of allnruey’s hcs as msls In
Ilie, prevailing Pauy, ull - Alaska
such “alliwiMs'- Is nI" tolalively ancionl
0ijgiu ami iwint In allaiiiiuoal nf state-
hood 1he mailer was regulated liy
Statute. McDonough v. 106, Op, Nr
318 D |2 1P (Alaska  1966).

_The ,Pu_t,:ose nf this rule is In enroiir-
ilo soillcinent ol nvil lililialum as
well as to avniil piotracicd litigation
Miklautsch v. Dominick, Op, No. 533
457 191 -1K (Alaska 1969)

Where i in.-liatiiis1 lionn: file* a
fmu count complain| against Ilie Irene-
fieiaty of a deed ol irusi in foreclose
tlie mechanics' liens lint prevails on only
one count, Ihe dial I'outl may proPerIy
r?fu,se lo award either pary,coss or
allomey’s lees. Brand v. 1 federal
Savings' & l.nail Association of I-ar-
ltanks, Op. Nn. 658 478 121 89
(Alaska

his title does uni apply where
glamtn‘fs seeks, an ,||Ht|ncl|,on and ate
warded an Injunction which is In he
void 1l the defendant  pays certain
damages, since the. ttiie in sich cue, IS
not an accur,?te criterion for dele nin-
me, a lee, .Slauhcr v. Cwangiczr, Op. No.
717 4% "2 67 (Alaska 1972).

lhe piitpose ol this role is only lo
artdahs, com ﬁns te clhent fur” the
Ero,uc,t,lve wotk done Y IS aftorney
| 15 lirelevant that actual alloiney’s
fees an  >out* . e |he
jw tiurti vmniii, «/|'
498 ['2d 712 | Alaska 1972).
~Iho ili'ieimiiiaiiun oi ulmli p.o
Plcvalls and is cniiiied |o costs is wiihin
he ilisctclion ol the dial judge. DeWit|
S,
N

i thetly Liimue 0 Alasl.a
o) 0 6755 500 et o7

A patty is not hatred fiom appealing
ftoill “the” disalloM."tHC ol costs ami

p.oly

Alaska R of C Snpp. No. 42 284

Rill IS 52

“allotuey s lees hy his acceptance ol

payiiielil of the judgiucnl ami hy signin(];
a ‘document entitled "Saiist " ril U
Judgment," OIWitt v. Lihcrly Leasm%
Co. of Alaska, Op. Nn. 818 -19 |'2
509 (Alaska 1972).

. Under this rule, an award of pre-
judgment intetesl 1S to he included in
the”amount m iho “money judgment."
L'ra Helicopters, Inc. v. Digicon"Alaska,
T9C?4?p' Nn. 999, 518121 *1067 (Alaska

Under litis rule, a dial
award attorne,¥ lees wi'hoiil & fotinal
million anu without ahearm?‘espemally
In a situation where |ne pnijics Seeking
d> lie heard did not file a formal rerptes
lor tees. Urhan Development Com agy

56 121

v._Dekrcon, Op. No.
325 (Alaska 1974). 105

This rule docs not apply in a divorce
acdon.Burrell v. Burréll,_Op. No.
1 169,537 20 | (Alaska 1975).

A dial Ludge may award a,ttorney'g
fees without “a lofmal motion an
w’thout a heanng. Nationa Eank of
Alaska v. J.B.L. & K. of Alaska, Inc.,
05' Nn. 1239 546 21 59 (Alaska
1976).

A "hold harmless" indemnity clause

includes  lite cosi _ of recovery” in the

iudge may

clause itself. ~Maiison-Oshi'ty” Co. V.
tthe Op._ No. 21 64
?Aaska 1976)

Where parlies' potential liability

An payment of actual recovery greatly
c.si'eetlrd potential uaumiy mi com <=
defense, ihe main issue could nol he
said hi he the met of defense, Conti
ill'll (@l Ins. Co. v._ US. ¥id. & (hiar. Co..
OB' No. 1298 552 21 (Alaska
1976).

lhe cost ™ in-house counsel is not
an_ attorney's fee within the meaning ol
this rule. "Continental Ins. Co. v, U.S.

Anil0S CR 10S-1
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“%oices raised in unison...

TO; ALL LEGISLATORS
rrtOM : CITIZENS’® COALITION FOR TORT REFORM

SUBJECT: ENCLOSED DATA FOR YOI'R USE AND REVIEW

Thanl 5,
Al Tflmagni, Sr.
Clin'iimon

738 H Streel, Suite 300 = Anchorage, Alaska 99501 ®(907) 270-1135



On Saturday February 1, 1986, the Fort Richardson Flying Club®s
mflight operations were suspended due to the 1inability of the

Depar hment of the Army to negotiate the renewal of the excess
liabilit® policy with the previous carrier. The suspension also
affects the Fort Wainwright Flying Club. The remaining Army Flying

Clubs are not affected.

The aska Flying Clubs do approx imately 257. of the total flying of
all Army flying clubs. There are currently 2S9 members of which 74
are Active Duty Military,. 50 Reserves, and 57 Retired Military.
Dues are assessed at $15.00/month.

The Army 1is requesting a maximum liability of $250,000 per seat and
$5,000,000 per occurrence, with a $100,000 deduct ble. The
deductible is self-insured by the "rmy"s establisned rate for hull

and liability to $100,000.

Th r majority of Anchorage area flight schools are currently
carrying $100,000 per seat liability and $500,000 per occurrence.
The Armys established limits may not be affordable for the flying

club to continue operations.

The 1impact on the Fort Richardson Flying Club is wide rarging as
outlined below: ;

1) Financial - The club®s annual operating budget exceeds $500,000
per year. The eleven (11) member staff has an annual payroll of
approximately $136,000. The maintenance on the airplanes is
accomplished by a contracted mechanic at a cost of $25-30,000 per

year.
2) Contracted personnel:

a. Thirteen (13) Flight Instructors - per hour basis.
b. Eighteen (18) 1lease back airplane owners - per hour basis.

3) Alaska State Student Loan (ASSL) Program - Currently
approximately 35 students are utilizing the ASSL Program with
approximately $85,000 on account at the flying club. ASSL funds
are required to be placed on account at the flying club. The state
requires 25 hours of instruction per three month period or 8.3
hours per month. An extended down time can put many students 1in
non-compliance with state requirements for maintaining full-time

status.

4) Veterans - The Flying Club 1is approved for the training of
Veterans for flight training. There are currently twelve (12)

members using veterans assistance for flight training.
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AIA Both DPIC and Victor 0 Schinnerer (VOSCO) had agreed
to meet wilh us today but we were advised yesterday that DPIC
had decided that they could not make the meeting And so we
aie with VOSCO people only But in this current market, they pro-
vide coverage for at least hall Ihe insured architects.

Is ihere any good news tor architects about insurance9

DUVALL' Wo did a study some time ago that indicated that tne
Icisos we paid in dollars represented ur.'y m» are hundredlhs ol
' percent ot the construction values put in :>nee by hie archi-
tects and engineers against Wwhom those claims were made
Thais an incredibly high performance; a very low error rate The
problem is. in those rare instances—and six one-hundredths ol
1 percent means a rare instance—its very costly

AIA Looking at that small percentage, what can architects
learn from those claims?

DUVALL. Il you look al the peried '80 to '84. ihe frequency of
claims against architects did no! Increase all that much Il wenl
Irom 43 per 100 insureds in 1980 to 44 4 in 1984. So us not the

r:v c; cLaims: its Ih'.' sever;tj o! !lvjmi th i! is tire problem

AIA Ot the claims that go lo trial, do architect win more or
lose more9

GENECKI; They win two-thirds ol all the claims that go lo
court

DUVALL. But I'm afraid in most ol the cases we settled out ol
court, there really was a basis for a finding of iault against the
(  red, in Ihe minds of our defense lawyers and probably the
I ilects themselves, because they had to give their permission
to settle the cases.

AIA What kinds of people were lhe claimants9

DUVALL The most recent study we did involved 802 claims on
architectural projects, and In 272 of those, the claimant was the
owner

AlA; So these were claims that might have been prevented
contractually?

DUVALL; No! in every case, because | suspeci some number
ol these claims by owners wore actually third-party actions when
the owners had been sued by the contractors The second
largest category is bodily injury claims by lhe punlic.

AlA: Is there any way architects can use these data lo proloci
themselves?

DUVALL As a starting point, architects should use (lie :m-
dard AIA documents Also, if | wore an architect i would

W a rue.

th™uEANYe. fa»p

rue piwhrikF i

W \-b c Kva.b

they g V\IO.
UE6 P FEW4&N 1K

ONLY

THE ARMHITe t-FAJP

- e
22 CALB4. W&\Vze im cecUMriK-LE mf-

d»errLep with no and>ofi riMe.
PAYMENT 3Y -
"HE INNUEAV\OSS. LA

COMPANY- i

4 Memo December 1985

rThe following is a conde

transcript ot an interview
conducted by the AlA with
Victor 0. Schinnerer & Com- ;
uany management, including
J. Sprigg Duvall, president;
Paul Genecki, senior vice
oresident, and Thomas H.
Porterfield, vice president.
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L.i-.-i-ii Ibotil tne In -inc.i.i; integrity n* t«V eiioni |d be very care-
ful about the degree to winch he had been involved in previous
construction and how that had lurned out.

AIA What else do the claims data say9

DUVALL: | think the claims data would disabuse *>lot ol archi-
tects about whal they think the problems are. | know in the past,
there was a feeling thal bodily injury and death was a major ele-
ment The tact of the matter is, althouqn 22 percent ol the claims
involve noddy injii.y arid dealti oniy if; percent of the loss dal-
.ii marc sjjenl on trioso claims I!' we could eliminate that 15 per-

eni. v.e would ayuid nrob.iblvone years tale increase

AIA Then pain and suffering would not be architects' issues?

DUVALL Not m -jor issues, no

AlA: Is it true thal half of the 22 percent ot the bodily injury
claims involve on-site workers9

GENECKI Yes They're lhe biggest single group we can
identify.

AlA: So if we could convince state legislatures lo include us
under the workers' compensation umbrella, we could put an end
to 50 percent ol lhe bodily iniury claims.

Al the same lime, architects feel Ihal Ihe judicial system is a
lottery and that theres no predictable fairness lo itall. Do lhe
claims data bear out that sentiment?

DUVALL Well, we ve paid when we thought we would win;
we ve won when we thought we would lose Bui I Ihink. overall,
we ve probably paid when we should have and won when we
should have.

PORTERFIELD. We don'! beiieve the legal system is oul to get
design professionals

DUVALL I think it's more a case that buildings are very compli-
cated To me. a modern building is very much like a ship, and
mere are virtually no snips that are perfectly designed, and there
are virtually no buildings that are perfectly designed. Buildings,
like ships, need shakedown cruises There's going to be a list ot
things that need correction The problem is that where years ago
owners looked to arcnitects lo pay onl', ior the major corrections,
now they re looking to tnem to pay tor more and more

AlA Wnats an architect to do (hen. given that mentality?



5» Current students - there dte approx imately 107 current students
enrolled in the -flying club - Includes ASSL students. In CY19Q5

there were 91 students who obtained pilot ratings.

As a Veteran utilizing the flying club for flight training, | have
been unable to trfiin since 1 February 19S6. In the event of a
permanent closure, |1 would be forced to transfer schools and run
the risk of losing my benefits for flight training as the maximum

allowed break 1in training 1is six months.

I feel the Army should do the following:

1) That the Department Army <AC1® ) Army Central Insurance Fund set
obtainable and affordable liability limits.

2) That the Army Central Insurance Fund self-insure the flying
clubs until an acceptable commercial policy is obtainable, and if
that 1is not possible, then the ACIF establish a reasonable rate for

the liability deemed necessary to maintain the airplanes.

SIGNED DATE

CLUB MEMBER (FT. RICHARDSON FLYING CLUB)
ADDRESS:

PHONE n <H> )]



DUVALL In tne short lerm, il iv. v, = ni> i iw.mriim
CO'i"rlihp mv insurance premium ‘.«rim .Imu.; ir e As
a reimbursable expense, it would oe provided m the coniraci
lhnl Ihe owner is going lo pay lo Ihe archilecl a percentage ol
each billing, which will be a line ilem (or insurance And it rnv
insurance cosls are S2 20 per $100 of billings and I've billed Ihe
client for $10,000. I'm going to charge him $220 and show it as
an item

Now. Ihe argument is Ihat Il encot rape claims, but when you ve
reached lhe point where claims re running al 44-plus per hun-
dred insureds, there's nol much more claims encouragement you
can give Thai is a frightening frequency ol claims

AIA Whaf else could an architect do7

GENECKI- He could build into his conlrac! lhal. aller some
period of operation ol Ihe structure, lhe owner will, ori a fee
basis, have ihe architect come b- k and make a octailed analy-
sis a walMhtouph of Ihe structure to see il maybe there are
some maintenance items lhal lhe owner is not particularly aware
of O' the architect finds out that Ihe building is being used a lit-
tle differently from Ihe way he was told originally and adiusf-
menls need to be made

AlA: By the same token, could you say, given lhe lacl lhat rools
are the primary cause of claims, lhal ihe architect should go

and watch lhe supervision of lhe placement ol the roof on
| luilding? On lIhe one hand, architects could increase lheir
) ntial liability because they would be physically on lhe roof
observing lhe entire installation; on the other hand, they might
decrease liability because finally roofs would be pul on correctly
Do you have any feelings about Ihal al all—which argumenl is
the stronger of the two?

GENECKI: We'd rather see them out there

DUVALL: The presence of a Knowledgeable person has gof lo
create some deterrent to the roofing subcontractor trom cutting
comers, il nothing else.

GENECKI. Surely if Ihe roof does fail, then the courts, the
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owner and everybody else are going to expecl lhe professional
would have been more involved

AlA: But they expecl il anyway

DUVALL Yes, I'm nol sympathetic to these theories of "let's not
do tnat because by doing it there is more liability "

AlA: You'd probably say charge more and be present.

DUVmLL- Charge more arid do it Be there—with knowlej ie-
atiic people Just a body there Isn't going to do it

Here we're touching on another subject that is near and dear to
me. and that is, i don't think architects cnarge enough . and!
do:l 1think architects pay their consultants enough and | think a
lot of those things happen because there isn't sufficient talent,
sufficient staff available, competent staff fo get done what needs
to be done lo avoid having these problems. | think the fees are
remarkably low

GENECKI: Sticking with rooting, we don't have the empirical
evidence yet. but it's my guess lhat 50 percent ol all of the
ciamis involving rooling also involved Ine substitution of materia’
or a system different from Ihat in the original drawings and
specs

AlA: Thai gets us back to the 78 percent of the cases lhal are
pioperty damage You say 46 percent of those are initiated by the
owner Is it possib.e that those claims could be defeated, so to
speak, by having better owner-a.'chilect relations or having better
owner-architect contracts?

GENECKI: Yes, especially if you include relations.

DUVALL: It used to be that nobody wanted to talk to the owner
about the possibility that disputes could arise. At 44 claims per
100 insured we re well past it. I*ai Ihe ouiset oiproject, an a
r.niu.x' h,i;. ilankiy discussed with the* owner the problem and the
imod tor some Icon ol contingency fund. | think it can be con-
hoilod much belter than u is being now

AlA. Are there any kinds of owners who need special handling,
special education?

DUVALL- Well, you have the committee owners. And thal gener-
ally involves churches, hospilals and schools.

GENECKI: And local government

DUVALL Churches have always bothered me because they
represent a disproportionate amount ol loss and they have all lhe
elements that have got to lead to problems. They have a limited

/budget they always want far more than they can aflord it's a
committee ol amateurs. Probably mosl serious ol all, they have a
Continued on page six



A RESOLUTION SUPPORTING THE CITIZEN'S COALITION FOR TORT REFORM REGARDING
INSURANCE PREMIUMS.

WHEREAS, the City of Houston has had its budget reserve seriously dimished by
the unanticipated increase of 16% in its annual insurance premium;

and,

WHEREAS, other Alaska communities, businesses, school districts, and private
citizens are similarly suffering because of the need for legislative redress
of the problems peculiar to the Alaska insurance industry; and

WHEREAS, Alaska has a limited availability of liability insurance programs
and has experienced a dramatic rise in liability premiums; and

WHEREAS, legislative remedies are needed to restore predictability andafford-
ability to liability insurance programs; and

WHEREAS, the Citizens' Coalition for Tort Reform has identified those areas
needing legislative remedy, and have proposed solutions;

NOW THEREFORE, BE IT RESOLVED by the COUNCIL OF THE CITY OF HOUSTON, ALASKA,
that it supports the efforts of the Citizens' Coalition for Tort Reform to
achieve legislative remedies, and urges the Alaska Legislature tomake these
reforms a priority oi the 2nd session of the 14tlr legislature.

W 0T
ATTEST-* >
VAN SNV AN A WE

ELSIE M \O'BRYAN'--CITY CLERK

P.O. BOX 27 » HOUSTON, ALASKA 99694 « 892-6869



D.J.'s ALASKA RENTALS INC.
Formerly Andrews Alaska Rentals & Sales

405 BONIFACE PARKWAY « ANCHORAGE, ALASKA 99504-)099
(907) 337-2552

DON REDMOND. Presidenl
Decemiber 18, 1985

Citizens Coalition for Tort Reform

738 H Street
Anchorage AK 99501

To Whom It May Concern:

D.J."s Alaska Rentals, Inc., a tool and equipment rental
agency, submits the following information that reflects typical
positions of many professionals and businesses in Alaska and
nationwide concerning increases in liability insurance costs:

From December 31, 1984 through December 31, 1985
our General Liability costs for $1,500,00.00 in
coverage was $23,76™ 00. Annual cost per $1000.00
was $15.84.

From December 31, 1985 through December 31, 1986
General Liability quoted cost for .ONLY $300,000.00

in coverage is $30,737.20. Annual cost per $1000.00
is $102.44, which is 6.47 times the 1985 cost!

THERE HAVE BEEN NO CLAIMS FILED!

Sincerely



: s)
CITIZENS COALITION FOR TORT REFORM,

“¢oices raised in unison..!~

TO: ALl LEGISLATORS

rnOM: CITIZENS' COALITION FOR TORT REFORM
SUBJECT: ENCLOSED DATA FOR YOUR USE AND REVIEW
rinn ks,

Al Tomagn i, Sr.
Clio irinun

738 H Street, Suite 300 = Anchorage, Alaska 99501 9 (907) 276-1135



On Saturday F-ebruary 1, 19S6, the Fort Richardson Flying Club ™
«flight operations were suspended due to the 1inabi.ljty of the
Department of the Army to negotiate the renewal o-f the excess
liability policy with the previous carrier. The suspension also
affects the Fo~t Wainwright Flying Club. The remaining Army Flying

Clubs are not affected.

The Alaska Flying Clubs do approximately 257. of the total flying of
all Army flying clubs. There are currently 2S9 members of which 74
are Active Duty Military,. 50 Reserves, and 57 Retired Military.
Dues are assessed at $15.00/month.

The Army is requesting a maximum liability of $250,000 per seat and
$5,000,000 per occurrence, with a $100,000 deductible. The
deductible is self-insured by the Army ™ established rate for hull

and liability to $100,000.

The majority of Anchorage area flight schools are currently
carrying $100,000 per seat liability and $500,000 per occurrence.
The Armys established limits may not be affordable for the flying

club to continue operations.

The impact on the Fort Richardson Flying Club is wide ranging as
outlined below:

1 Financial - The club®s annual operating budget exceeds $500,000
per year. The eleven <11) member staff has an annual payroll of
approximately $136,000. The maintenance on the airplanes 1is

accomplished by a contracted mechanic at a cost of $25-30,000 per
year.

2) Contracted personnel:

a. Thirteen (13) Flight Instructors - per hour basis.
b. Eighteen <13) lease back airplane owners - per hour basis.

3) Alaska State Student Loan <ASSL) Program - Currently
approximately 35 students are utilising the ASSL Program with
approximately $85,000 on account at the flying club. ASSL funds
are required to be placed on account at .the flying club. The state
requires 25 hours of instruction per three month period or 3.3
hours per month. An extended down time can put many students in
non-compliance with state requirements for maintaining full-time

status.

4) Veterans - The Flying Club 1is approved for the training of
Veterans for flight training. There are currently twelve (12)

members using veterans assistance for flight training.
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AIA 5o0lh DPIC and Victor 0 Scnmnerer (VOSCO) had agreed
to meet with us lodav but we were advised yesterday tnat DPIC
had dec-dec that the/ could not make the meeting Anc so we
are wilh VOSCO people only But in this currerl market, they pro-
vide coverage lor at least nail tne insured architects.

Is there any good news lor arcnitecls aocul insurance?

DUVALL: We did a study some time ago lhal indicated that tne
it ivos wo pa>d m collars reoreser.led or.iy si' ore nundreoins ol
. percent o: ‘ne construction values ;;ui .nDiace by ihe archi-
tects and engineers against wnom those claims were made
Thai s an incredibly high performance: a very low error ‘ale Tne
problem is. in those rare instances—and six one-hundredlhs ol
1 percent means a rare instance—its very costiy

AlA. Looking al Ihal sma percentage, wnat can architects
learn Irom those claims?

DUVALL. If you look al lhe period 30 to 84 the frequency ol
claims against architects did nol increase all Ihat much It went
fiom < per 100 insureds in 1980 lo <544 in 1984 it 3 not lhe
W' |'je’ CV0' c'aims: its me seventy oi them m il ,s urn problem

AIA 0! lIhe claims lhat go to trial, do architects win more or
lose more7

GENECKI: They win iwo-lhirds ol all the claims thal go lo
court

DUVALL. Bui I'm afraid in most of Ihe cases we settled out ol
court. there really was a basis for a finding ol fault against the
[ -ed. in the minds ol our defense lawyers ar.-’ probably Ihe
| itects themselves, because they had to give their permission
to settle the cases.

AlA: What kinds of people were the claimants7

DUVALL. The most recent study we aid involved 802 claims on
architectural protects, and in 372 of those. Ihe claimant was ihe
owner.

AlA: So these were claims thal might have been prevented
contractually7

DUVALL. Not in ' very case, because | suspect some number
of these claims by owners were actually third-party actions when
lhe owners had been sued by the contractors The second
largest category is bodily injury claims by Ihe public.

AlA: Is there any way architects can use these data to pioteci
themselves?

DUVALL. As a starting point, architects shorn,! use the : tn
ciard AIA documents Also, il | were an architect i .von,: av
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.Ul idoul ire hriinem; integrity ot my client I'd be very care-
ful about Ihe degree lo winch he had been involved in previous
construction and how that had turned out.

aia What else do ihe claims data say7

DUVALL. I ihmk Ihe claims data would disabuse a lot of arcm-
lects about whal they think ihe problems are. | know in the past,
ihere was a leeling thal bodily injury and death was a mapr ele-
ment The tact ot the matter is, .nmouan 22 percent oi :ne claims
.nvolve nudiiv miurv and loam omv '3 percent cl the mss ool-
ats arc spent on muss cLums Il we could eliminate that 15 per-

oi. we won.u avoid probably one vears m 1 increase

AIA Then pain und sullermg would not be architects issues?

DUVALL: Nol maior issues, no.

AlA: Is it irue that half ot the 22 percent of the bodily injury
claims involve on-site workers?

GENECKI: Yes. Thev re me oiggest single group we can
identify

AlA: So if we could convince slate legislatures lo Include us
under the workers compensation umbrella, we could put an end
lo 50 percent ol Ihe bodily miury claims.

Al the same lime, architects leel that the judicial system is a
lottery and that theres no predictable fairness to it all. Do lhe
claims data bear out Ihal sentiment?

DUVALL. Alell. we ve paid when we thought we would win:
we ve won when we thougnt we woulc lose. But | think, overall,
we ve probably paid when we should have and won when we
snould have.

PORTERFIELD: We don | believe Ihe legal syslem is out to get
design professionals

DUVALL | think its more a caso mat buildings are very compli-
cated To me. a modern Ouiidmg is very much like a ship, ana
mere are virtually no snips that are Derfectly designed, and there
ire virtually no buildings mat are perfectly designed. Buildings,
like snips, need snakedown cruises. There's going to be a list of
things mat need correction The proDlem is lhat where years ago
owners looked lo architects to p v only for Ihe maior corrections,
now rney re looking to mem to oay for more and more

AIA Whats an architect to do. men. given that mentality7



C'l Saturday February 1, 1966, the Fort Richardson Flying Club"s
flight operations were suspended due to the inabi.Uty of the
Department of the Army to negotiate the renewal of the excess
liability policy with the previous carrier. The suspension also
affects the Fort Wainwright Flying Club. The remaining Army Flying

Clubs are not affected.

The Alaska Flying Clubs do approximately 257. of the total flying of
all Army flying clubs. There are currently 2S9 members of which 74
are Active Duty Military,. 50 Reserves, and 57 Retired Military.

Dues are assessed at $15.00/month.

The Army 1is requesting a maximum liability of $250,000 per seat and

$5,000,000 per occurrence, with a $100,000 deductible. The
deductible 1is self-insured by the Army ™ established rate for hull

and liability to $100,000.

The majority of Anchorage area flight schools are currently
carrying $100,000 per seat liability and $500,000 per occurrence.
The Armys established limits may not be affordable for the flying

club to continue operations.

The- impact on the Fort Richardson Flying Club 1is wide ranging as
outlined below:

1 Financial - The club®s annual operating budget exceeds $500,000
per year. The eleven (11) member staff has an annual payroll of
The maintenance on the airplanes 1is

approximately $136,000.
accomplished by a contracted mechanic at a cot.

year.

of $25-30,000 per

2> Contracted personnel:

a. Thirteen (13) Flight Instructors - per hour basis.
b. Eighteen (IS) lease back airplane owners - per hour basis.

3) Alaska State Student Loan (ASSL) Program - Currently
approximately 35 students are utilizing the ASSL Program with
approxImately $85,000 on account at the flying club. ASSL funds

are required to be placed on account at the flying club. The state
m"squires 25 hours of instruction per three month period or 8.3
hoes per month. An extended down time can put many students 1in

non-compliance with state requirements for maintaining full-time
status.

4) Veterans - The Flying Club 1is approved for the training of
Veterans for flight training. There are currently twelve (12)

members using veterans assistance for flight training.
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On Saturday February 1, 19B6, the Fort Richardson Flying Club"s
mflight operations were suspended due to the 1inability of the
Department of the Army to negotiate the renewal of the excess
liability policy with the previous carrier. The suspension also
affects the Fort Wainwright Flying Club. The remaining Army Flying

Clubs are not affected.

The Alaska Flying Clubs do approximately 25% of the total flying of
all Army flying clubs. There are currently 289 members of which 74
are Active Duty Military,. 50 Reserves, and 57 Retired Military.

Dues are assessed at $15.00/month.

The Army 1is requesting a maximum liability of $250,000 per seat and
$5,000,000 per occurrence, with a $100,000 deductible. The
deductible 1is self-insured by the Army"s established rate for hull

and liability to $100,000.

The majority of Anchorage area flight schools are currently
carrying $100,000 per seat liability and $500,000 per occurrence.
The Armyif establishes limits may not be affordable for the flying

club to continue operations.

The impact on the Fort Richardson Flying Club 1is wide ranging as
outlined below:

1) Financial - The club®s annual operating budget exceeds $500,000
per year. The eleven (11) member staff has an annual payroll of
approximately $136,000. The maintenance on the airplanes 1is

accomplished by a contracted mechanic at a cost of $25-30,000 per
year.

2) Contracted personnel:

a. Thirteen (13) Flight Instructors - per hour basis.
b. Eighteen (IS) lease back airplane owners - per hour basis.

3> Alaska State Student Loan (ASSL) Program - Currently
approximately 35 students are utilising the ASSL Program with
approx Imately $85,000 on account at the flying club. ASSL funds

are required to be placed on account at the flying club. The state
requires 25 hours of instruction per three montn period or 3.3
hours per month. An extended down time can put many students in

non-compliance with state requirements for maintaining full-time
status.

4) Veterans - The Flying Club 1is approved for the training of
Veterans for flight training. There are currently twelve (12)

members using veterans assistance for flight training.



57 Current students - there are approximately 107 current students
enrolled in the -flying club - includes ASSL students. In CY19G5
there were 91 students who obtained pilot ratings.

As a Veteran utilizing the -flying club for flight training, | have
been unable to train since 1 February 1980. In the event of a
permanent closure, | would be forced to transfer schools and run
the risk of losing my benefits for flight training as the max Imum

allowed break 1in training 1is six months.
I feel the Army should do the fallowing:

1) That the Department Army (ACIF) Army Central Insurance Fund set
obtainable and affordable liability limits.

2) That the Army Central Insurance Fund self-insure the flying
clubs until an acceptable commercial policy is obtainable, and if
that is not possible, then the ACIF establish a reasonable rate for

the liability deemed necessary to maintain the airplanes.

SIGNED DATE

CLUB MEMBER (FT. RICHARDSON FLYING CLUB)
ADDRESS:

RHONE #  <H) <)
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AIA Both DPIC and Victor O Schinnerer (VOSCO) had agreed
to meet wilh us today but we were advised yesterday lhat DPIC
had decided that they could not make lhe meeting. And so we
are with VOSCO people only But in this current market, they pro-
vide coverage for at least half the insured architects.

Is there any good news lor architecls about insurance?7

DUVALL: We did a study some time ago that indicated thal tne
‘e sses 've paid m collars represented only si* one nundredihs ol
' percent ot the construction values put in oi.ace by lhe archi-
tects and engineers against whom those claims were made
Thai's an incredibly nigh oerfoimance: a very low error rale. The
problem is. in those rare instances—and six one-hundredths of
1 percent means a rare instance— its very costly

AlA. Looking al that small percentage, what can architects
learn from those claims?

DUVALL. Il you look at the period '80 to BA. the frequency ol
claims against arcnitects did not increase all thal much Il went
from 43 per 100 insureds in 1980 lo 44 4 in 1984 So its nol (he
'-cueucv c claims: its lhe seventy oi them tr it inn problem

AIA Ol lhe claims lhat go to trial, do architects win mere or
lose more7

GENECKI: They win two-thirds ol all the claims thal go lo
court.

DUVALL. But I'm afraid in most of the cases we settled out of
COUIt. there really was a basis for a finding of fault against the
f '‘ed. in the minds of our defense lawyers ana probably the
1 itects themselves, because they had to give their permission
to settle the cases.

AIlA: What kinds of people were the claimants7

DUVALL. The most recent study we did involved 802 claims on
architectural projects, and in 372 of those, the claimant was tne
owner,

AlA: So these were claims that miglV have been prevented
contractually?

DUVALL: Not in every case, because | suspeci some number
of these claims by owners were actually ihird-party actions when
the owners had been sued by the contractors. The second
largest category is bodily injury claims by the public.

AlA: Is there any way arcnitects can use these data to protect
themselves?

DUVAI L. As n starting point, architects shomd use ihe : m-
ciard AIA documents Also, if | were an architect i won! i "my
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m.imtui joout ire hr,inc.'iti integrity ot my client I'd be very care-
ful about the degree to which he had been involved in previous
construction and how that had turned out.

AlA: What else do the claims data say7

DUVALL: | thmk the claims data would disabuse a lot of arcni-
tects about what they think the problems are. | know in the past,
there was a feeling that bodily injury and death was a major ele-
ment. The fact of the rr Iter is, ..nhoucin 22 percent ol the claims
involve noahv mjurv nncl death omv 11 percent cl the ioss nol-
;ns arc spent on muse claims, il .w could eliminate thai 15 per-

mi we would avoid probably one years ;?le increase

AIlA: Then pain and suffering would noi oe architects' issues?

DUVALL: Not major issues, no

AlA: Is it true that half of the 22 percent of .he bodily injury
claims involve on-site workers?

GENECKI: Yes. They're Ine oiggest single group we can
identify

AlA: So if we cou.’d convince state legislatures to include us
under the workers condensation umbrella, we could put an end
lo 50 percent of ihe bodily injury claims.

Al the same time, archilects feel Ihal the judicial system is a
lottery and lhat there's no predictable fairness to it all. Do the
claims Jala bear out that sentiment?

DUVALL. Well, we ve paid when we thought we would win-
we ve won when we thought we would lose. But | think, overall,
we vo probably paid when we should have.and won when we
shou.d nave.

PORTERFIELD: We don't believe lhe legal system is out to get
design professionals.

DUVALL: I think it's more a case lhat buildings are very compli-
cated. To me. a modern building is very mich like a ship, and
mere are virtually no snips that are perfectly designed, and there
ire virtually no buildings ihal are perfectly designed. Buildings,
like snips, need snakedown cruises. There's going to oe a list ot
things tnat need correction The problem is that where years ago
owners looked to arcnitects to pay only for the maior corrections,
now iney re looking lo them to oay tor more and more.

AIA Whals an architect to do. then, given that mentality?



DUVALL In ine short 'erm. ij i wore. an .nornicr: wuuiti ¢+2
co'ieciinr: my insurancs. premium :u -i ciimc: r-.-rrnnurscmni:: As
a reimbursaoie expense, it would De Diovided m the contract
that the owner is going to pay to the architect a percentage of
eacn billing, wmch will be a line item for insurance And it my
insurance costs are S2.20 per S1CO of billings ana Ive billed the
client for St0.000. I'm going to charge him S220 ana show it as
an item.

Now, the argument is that'll encourage claims, but wnen you've
reacned lhe point where claims are running al 44-ptus per nun-
drea msureas. theres not mucn more claims encouragement vou
can give. That is a frightening irequency ol claims.

AlA: What else could an arcmtect 00°

GENECKI: He could build into nis :ontract that, alter some
period of operation of the structure, the owner will on a lee
basis, nave tne architect come cac.s ana mho a detailed analy-
sis a walk-through of the structure, to see il maybe there are
some maintenance items lhat the owner is not particularly aware
ot. Or the arcmtect finds out that the cuilding is oemy usea a lit-
tle differently from the way he was told originally and adjust-
ments need to be made.

AlA: By the same token, could you say. given the tact tnat roofs
are the primary cause of claims, that the architect "hould go
C'-'k and watch the supervision of the placement of the rool on
1 luilcing? On the one hand, architects could increase their
)i ntial liability because they would be physically on ihe root
observing the entire installation: on the other hana. they might
decrease liability because finally roots would be pul on correctly,
Do you have anv feelings aoouf that at all—which aigument is
the stronger of tne two?

GENECKI: We d rather see them out there

DUVALL: The presence of a knowledgeable person has got to
create some deterrent to the roofing suocontractoi from cutting
corners, if nothing eise.

GENECKI: Surely if the rool ooes fail, then the courts, the
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owner and everybody eise are going to expect the professional
swould have been more involved.

AlA: But they expect it anyway.

DUVALL. Yjs. I'm nol sympathetic to these theories of "let's not
do that becajse by doing it there is more liability."

AlA: Your probably say charge more and be present.

DUVALL Charge more and do il. Be there— with knowieace-
abic ocpc C Just a body there isn't going to do it.

Here we're touching on another subject that is near and dear to
me. and that is. 1aon i think architects cnarge enougn ana i
don 1think architects oav their consultants enough and | think a
lot of these things happen because there isn t sufficient latent,
sufficient staff available, compeient staff to get done wnal needs
to be aone to avoid having tnese problems. 1think the fees are
remarkably low

GENECKI: Sticking with roofing, we don't have the n airical
evidence yet. but it's my guess that 50 percent oi an of the

ciani i invo'vmg rooting also involved tne substuuncn or material
or a system different from that in me original drawings and
specs.

AlA; That gets us back to the 78 percent of the cases that are
oropeny damage. You say 46 percent of those are initiated by the
owner Is it possible thal those claims could be defeated, so to
soeak. by having oetter owner-architect relations or having better
owner-arcnitect contracts?

GENECKI: Yes. especially if you include relations.

DUVALL: It used to be that nobody wanted to talk to the owner
about the possibility that disputes could arise. Al 44 claims per
100 insured we re v/ell past it. If at me outset of a project, an a-—-
r.nittic: nos nankiv discussed with tne owner the problem and :no
necfi tor some 'crm ot contingency tuna. 1tmr.r. it can be con-
I'Oi eo mucn oetter than it <s being now.

AlA. Are there any kmas of owners who need special nandl'ng,
special education?

DUVALL Well, you have ihe committee owners. And that gener-
ally involves churches, hospitals and schools.

GENECKI: And local government

DUVALL: Churches have always bothered me because they
represent a disproportionate amount ol loss and they have all the
elements that have got to lead to problems. They have a limited

/budget: tliev always want far more than they can afford, its a

committee 01 amateurs. Prooacly most serious oi all. they have a
Continued on page six



1986, the Fort Richardson Flying Club®s
mflight operations were suspended due to the inabi.Lity of the
Department of the Army to negotiate the renewal of the excess
liability policy with the previous carrier. The suspension also
affects the Fort Wainwright Flying Club. The
Clubs are not affected.

On Saturday February 1,

remaining Army Flying

The Alaska Flying Clubs do approximately 257. of the total flying of
all Army flying clubs. There are currently 2B9 members of which 79
are Active Duty Military,. 50 Reserves, and 57 Retired Military.

Dues are assessed at *15.00/month.

The Army 1is requesting a maximum liability of *250,000 per seat and
*5,000,000 per occurrence, with a *100,000 deductible. The
deductible is self-insured by the Army®"s established rate for hull

and liability to *100,000.

The majority of Anchorage area flight schools are currently
carrying *100,000 per seat liability and *500,000 per occurrence.
The Armys established limits may not be affordable for the flying

club to continue operations.

The impact on the Fort Richardson Flying Club 1is wide ranging as
outlined below:

1 Financial - The club®s annual operating budget exceeds *500,000
per year. The eleven (11) member staff has an annual payroll of
approximately *136,000. The maintenance on the airplanes 1is
accomplished by a contracted mechanic at a cost of *25-30,000 per

year.
2) Contracted personnel:

a. Thirteen (13) Flight Instructors - per hour basis.
b. Eighteen (IS) lease back airplane owners - per hour basis.

3) Alaska State Student Loan (ASSL) Program - Currently
approximately 35 students are utilizing the ASSL Program with
approximately *85,000 on account at the flying club, ASSL funds
are required to be placed on account at .the flying club. The state
requires 25 hours of instruction per three month period or 8.3
hours per month. An extended down time can put many students in
non-compliance with state requirements for maintaining full-time

status.
4) Veterans - The Flying Club 1is approved for the training of

Veterans for flight training. There are currently twelve (12)
members using veterans assistance for flight training.



51 Current students - there ore approx lmately 107 current students
enrolled in the -flying club - includes ASSL students. In CY19G5

there were 91 students who obtained pilot ratings.

As a Veteran utilizing the flying club for flight training, 1 have
been unable to train since 1 February 19So. In the event of a
permanent closure, I would be forced to transfer schools and run
the risk of losing MYy benefits for flight training as the maximum

allowed break 1in training 1is six months.
I feel the Army should do the following:

1) That the Department Army (ACIF) Army Central |Insurance Fund set
obtainable and affordable liability limits.

2) That the Army Central |Insurance Funn self-insure the flying
clubs until an acceptable commercial policy is obtainable, and if
that 1is not possible, then the ACIF establish a reasonable rate for

the liability deemed necessary to maintain the airplanes.

SIGNED DATE

CLUB MEMBER (FT. RICHARDSON FLYING CLUB)
ADDRESS:

F*HQNE # (H) ')



n;he following is a condensed
transcript of an interview
conducted by the AIA with
Victor O. Schinnerer & Com- ;

s
n oany management. including
3 J. Spngg Duvall, president:

a Paul Genecki. senior vice
oresident, and Thomas H.
Porterfield, vice president.

AlA Both DPIC and Victor O Scrunnerer (VOSCO) had agreed

to meet with us todav but we were advised yesterday that DPIC WHDO 6UEZ> AEEHITEET4 . ————
had decided that they could not make the meeting And so we T claiwv er
are with VOSCO people only Bui in this current market, they pro- iLA-iwrn %t jadﬁ?{k"%d,R'V Y JﬁHdﬁ kff%R,i
vide coverage lor at least hall Ihe insured architects \ 6 * '

Is mere any good news lor arcnitects aboul insurance'7 .

DUVALL: We did a study some time ago that indicated thal tne mgr/mrﬁVBBBEESBB]SLI"*' A )
losses we pa>d m collars .represented on.ly SI'* one nunarectlhs ol "3 3 s*iiai i3 3 3= 100/C OATU M t
' percent o: me construction values pul in oiace by lhe archi-
lects and engineers against whom those claims were made
Thais an incredibly high performance a very low error rale Tne CLAIMS ISIVOLVIMG- |MVOA|_WV\1I]'
problem is. in those rare instances—and six one-hundredths ol pRO PSRTT DAiAA&e %9\0|UO'
1 percent means a rare instance— its very costly IM7UPV

AlIA. Looking al thal small percentage, wnat can architects f 4>rUDIEXS L'. {HDD| &. -I— kM]FIIW@NAL
learn from those claims? pmroRre »22/C ts/d-] L* eecvtckd-zx

DUVALL If you look at the period 30 to 84 the frequency of
claims agamsl architects did nol in mease all that much it went W-l R l":;ff- Ao
from 43 per 100 insureds in 1980 tc '4 4 m 1984 So its nol me |

s ue o claims tls me severity :them m « ,r ttte problem n (CrLA”\/lS IMVOLVIMS5. DeS'GU |_ mm}%ﬂ

aia Ol Ihe claims that go to triai, Jo architects win more or TPITICW - 17AS
lose more7

GENECKI: They win two-thirds of all the claims mat go lo — KMD FOR \M_"CH PWteE OF 4ERV1OE4
court.

DUVALL 8ut I'm afraid in most of lhe cases we settled out ol
crurt. there really was a Dasis ror a finding ol lauli against the
f red. m lhe minds ol our delense lawyers and probably me
1 ilects ihemselves. because lhey had lo give their permission
;0 settle the cases.

AlA: What kinds of people were the claimants7

DUVALL. The most recent study we did involved 802 claims on
architectural projects, and in 372 of those, the claimant was the

..." "]iii aoout me tn .mciii; mieguiv oi my client id be very care-
ful about the degree to which he had been involved in previous
construction and how that had turned out.

AlA: What else do the claims data say7

DUVALL: I think the claims data would disabuse a lot ol archi-
tects aboul what they think the problems are. | know in the past,
there was a feeling lhal bodily injury and death was a major ele-
ment. The fact ol the mailer is. .nthouqn 22 percent ol lhe claims
involve ncaiiv miurv and death omy 15 cercc-"" cl the toss Poi-
nts arc spent on moss claims, il we could eliminate ihal 15 per-
*mi. we would ayuiri nrobanlv one years isle increase

AlA: Then pain and suffering would not be architects' issues?

DUVALL: Nol maior issues, no.

AlA. Is it true lhal half ol the 22 percent of the bodily injury

owner.

AlA: So these were claims that might have been prevented
contractually?

DUVALL: Not in every case, because | suspect some number
ol these claims by owners were actually ihird-party actions when
Ilhe owners had been sued by the contractors. The second
largest category is bodily injury claims by the pubiic.

AlA: Is there any way architects can use these daia to prelect claims involve on-sile workers?

themselves7 GENECKIi Yes. Thev re the biggest single group we can

DUVALL. As a starting point, architects should use me e iri- identify.
ciarcJ AIA documents Also, il | were an architect, i would :>e 'emy AlA. So il we could convince slate legislatures to include us
under the workers' compensation umbrella, we could pul an end
Q.
OF TUE44Q MM |@1M4UKEK,V& co PORT S lo 50 pa‘'cent ol the bodily injury claims.
W A THE Al me same lime, architects (eel lhat the judicial system is a
INIJUKAH~e. PJUP Iott_ery and 'hat theres no pred_lctabl’? fairness lo itall. Do the
rue n.wNripp claims data bear out lhal sentin ?
DUVALL. Well, we ve paid wi»... we thought we would win;

y ‘U i% sac< we ve won when we thought we would lose. But | think, overall,
ruer paip we ve probably paid when \.e should have.and won when we
LE6AL PBFEW4& IK EVEE,r 42A4B should have.

ONLY , ANP TUB AJAW T Tert.fAID PORTERFIELD: We don | believe lhe legal system is out to get
. design professionals.
in zbudetikub = DUVALL I think it's more a case mal buildings are very compli-

.11 LA4E4 WERE
AerriEP wirH no ANP/0Oe TIM E. cated To me. a modern ouilding is very much like a ship, and

payment* ey ' mere are virtually no snips that are perfectly designed, and there
-tie. INAUEAwde A ( ire virtually no buildings tnat are perfectly designed. Buildings,
COMPANY - like snips, need shakedown cruises. There's going to be a list ot
things thai need correction The problem is that where years ago
owners looked to arc mtecis lo pay only lor lhe major corrections,
now mey re looking to mem to Day tor more and more.

AlA Whats an arcmtect lo do. then, given that mentality?

Li:
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DUVALL In ;ne short lerm. 21.vov. an ,.ramie:! 1ww/in oe
co'iectma nw insurance premium a- 1 ciuera reimnursomeiss As
a reimpursapie expense, it would be oiovided m the comraci
Ihal Ihe owner is going to pay to lhe archiiect a percentage of
each pilling, which will be a line item for insurance And il my
insurance costs are S2.20 per 3100 of billings and I've billed lhe
client for $10,000. I'm going to charge him $220 ana snow it as
an item

Now. the argument is that'll encourage claims, but wnen you ve
reacned lhe point where claims are running at 44-oius per nun-
drea insureas. lheres not mucn more claims enccuragement you
can give. Thai is a Irightenmg frequency 01 claims.

AlIA Whal else could an architect do”

GENECKI: He could Ouild into ms contract that, alter some
oenod ol ooe anon of the struclure. Ihe owner will, on a lee
basis, have me architect come Pacx ana mane j delation analy-
sis a walk-througn ot the structure, to see il mayOe there are
some maintenance items lhat Ihe owner is net particularly aware
ol. Or ihe architect Imds out that the cuiiamg is being usea a lit-
tle differently from the way ne was told originally ana aajust-
ments need to oe made.

AlA: By Ihe same token, could you say. given the lact mat roots
are lhe primary cause ol claims, that the aicnnect should go
r*<'k and watch the supervision of lhe placement of the rool on
t wilding? On the one hand, architects could increase their
) ntial liaDilily because they would be physically on tne root
observing the entire installation: on the other nand. they might
decrease liability because finally roots would Oe put on correctly.
Do you have any leelings about that at all—which argument is
the stronger of the two?

GENECKI: We'd rather see them out there

DUVALL The presence ol a knowledgeable person has go! lo
create some deterrent to the roofing suocontractor Irom culling
corners, if nothing else.

GENECKI: Surely.if.the rool does fail, then (he co_uns. the ,
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owner and everybody eJse are going to expect the professional
would have been more involved.

AlA But they expect it anvway.

DUVALL. Yes. I'm not sympathetic to these theories of “let's not
do lhat because by doing it there is more liability.”

AIlA. You O praoaoiy say cnarge more and be present.

DUVALL. Charge more and ao it. Be there— wiih knowledge-
able ocopie Just a body there isn't going tot tit

Here we re touching on another subject that is near and dear to
me. and that is. 1dori | think arcnitects cnarge enougn ana m
don 1ihmk arr.mtecis pay their consultants enougn. and | think a
lot ol Ihese things happen because there isn't sufficient talent,
sufficient stall available, competent statl to get done what needs
to be done to avoid having these problems. | think the fees are
remarkably low.

GENECKI: Slicking with roofing, we don't have lhe empirical
evidence yet. but it's my guess that 50 percent oi ail of the
claims involving rooting also involved me substitution ct material
or a system different Irom that in the original drawings and
specs.

AlA: That gets us back lo Ihe 78 percent of the cases that are
property damage. You say 46 percent of those are initiated bv the
owner lIs il possible Ihal those claims could be defeated, so to
soeak. by having better owner-architect relations or having bePer
owne -architect contracts?

GENECKI: Yes. especially il you include relations.

DUVALL: Il used to be that nobody wanted to talk lo Ilhe owner
aDoul the possibility that disputes could anse. At 44 claims per
100 insured we re well past it. Il =tme outsei c f« oroiect. an ar-
c.mioc; nas irankiv ri;scussec> wiih me owner lhe problem and me
near! icr some term ol connngericy iunq. | thirK it can be con-
I-oiiea much oeiter Ihar. uis being now.

AlA: Are there any kinds ot owners who need special handling,
special education?

DUVALL: Well, you have lhe committee owners. And that gener-
ally involves chjrehes. hospitals and schools.

GENtCKI: Ana local government

DUVALL. Churches have always bothered me because they
represent a disproportionate amount ol loss and they have all the
elements that have got lo lead to problems. They have a limited

/budget: thev always want lar more than ihey can afford: its a
committee 01 amateurs. Prooably most serious ol all. lhey have a
Continued on page six



Resolution 06-4

k™ ted-

A RESOLUTION SUPPORTING THE CITIZEN®"S COALITION FOR TORT REFORM REGARDING
INSURANCE PREMIUMS.

WHEREAS, the City of Houston has had its budget reserve seriously dimished by
the unanticipated increase of 1 6% in 1ts annual 1insurance premium;

and,

WHEREAS, other Alaska communities, businesses, school districts, and private
citizens are similarly suffering because of the need for legislative redress
of the problems peculiar to the Alaska insurance industry; and

WHEREAS, Alaska has a limited availability of liability insurance programs
and nas ~ Z.perienced a dramatic rise in liability premiums; and

WHEREAS, legislative remedies are neededto restore predictability andafford—
ability to liability insurance programs; and

WHEREAS, the Citizens®™ Coalition for Tort Reform has identified those areas
needing legislative remedy, and have proposed solutions;

NOW, THEREFORE, BE IT RESOLVED by the COUNCIL OF THE CITY OF HOUSTON, ALASKA,
that it supports the efforts of the Citizens®™ Coalition for Tort Reform to
achieve legislative remedies, and urges the Alaska Legislature tomake these
reforms a priority of the 2nd session ofthe 14tiT legislature.

ic
oV I X,

ATTEST: ,
/ EI1CT /V. .»-

AL
ELSIE M. "O"BRYAN:,eme-CITY CLERK

*tll’. ’Af/
Mt s

P.0. BOX 27 + HOUSTON,ALASKA 99694 + 892-6869



D.J.’s ALASKA RENTALS INC.

Formerly Andrews AlJaska Rentals & Sales

JO5 BONIFACE PARKY/AY <« ANCHORAGE, ALASKA 93504-1099
(907) 337-2552

cA DON REDMOND. President
Deceqber 18, 1985

Citizens Coalition for Tort Reform

738 H Street
Anchorage AK 99501

To Whom It May Concern:

D.J."s Alaska Rentals, Inc., a tool and equipment rental
agency, submits the following information that reflects typical
positions of many professionals and businesses in Alaska and

nationwide concerning increases in liability insurance costs:

From December 31, 1984 through December 31, 1985
our General Liability costs for $1,500,00.00 in
coverage was $23,763.00. Annual cost per $1000.00

was $15.84.
From December 31, 1985 through December 31, 1986
General Liability quoted cost for ONLY $300,000.00

in coverage is $30,737.20. Annual cost per $1000.00
is $102.44, which is 6.47 times the 1985 cost!

THERF, HAVE BEEN NO CLAIMS FILED!

Sincerely



CITIZENS COALITION FOR TORT REFORM

“voices raised in unison..!

T0: ALL LEGISLATORS

FROM: CITIZENS" COALITION FOR TORT REFORM
SUBJECT: ENCLOSED DATA FOR VOUR USE AND REVIEW
Thanks,

Al Tomagni, Sr.
Chairinan

738 H Street, Suite 300 « Anchorage, Alaska 99501 ¢ (907) 276-1135



Lawyers often serve 03 legisla™™ or as holders of other

EC
is highly desirable, as lawyers arc uniquely qualified

public: offices. Thl3
to make significant contributions to the improvement of the legal sys—

lawyer who 13 a public officer, whether full or part-time, should

tem. A
or professional Interests

not engage in activities in which his personal
are or forcsceably may be in conflict with his official duties.

EC 8-9 The advancement of our legal system B of vital importance

In maintaining the rule of law and in facilitating orderly changes; there—

fore, lawyers should encourage, and should aid in making, needed

changes and Improvements.

(Added by Supreme Court Order 128 effective May 6,1971)

Canon 8- A Lawyer Should A ssistin Improving

the Legal Systenm

bli 8-101 Action as a Public O fficial.

lawyer who holds public office shallnot: *

(A) A
or attem pt to obtain,

public'position to obtain,

(1) Use his
matters for himself or for

a special advantage in legislative

a client under circum stances where he knows or it is obvious
thatsuch action is not in the public interest. =

(2) Use his public position to influence, or attem pt to in-
‘fluenge,,a tribunal to act in favor,of him self or of a client.
(3) Accept any thing of value from any person when the
lawyer knows or it is obvious that the offer is for the purpose

of influencing his action as a public official.



Insurance
woes haunt
city airport

By RICK FOLSTAQ
Stall Writer

A resolution that would allow Soidotna to
shut_down us algaort If insurance can't be
obtained is scheduled to go before the City
CouncwWednostlay. ,

The resolution also relaxes operator in-
demnification responsibilities at the
Soidotna Airport and passes 3n?; additional
airport insurance costs onto those opera-

tors, . :
The resolution was drawn up by City
Manager Rich Underhofler at the request of
the council, It calls for the _C|t_>(, to pay its
share of financial responsibility In”any
lawsuits accord.a? to its degree of fault or
negligence. It replaces an earlier proposal
that would have cleared the city of any and
all lawsuits. , ,
In addition, the resolution sta.as that if
the airport's annual premium for liability
insurance exceeds the present $42,000, the
difference in cost will be passed onto the
airport users, _ ’
~"In lieu of the commercial operators buy-
ing (more) insurance, the city will try to buy
it and spread the cost among the users,’
said Underkofler. - ,
Fifty percent of any additional cost will
be asSessed to the long-term lessees on a
square footage basis and 50 percent will be

See SOLDOTNA. Pago A-7

m |»0 1la ].986

..Soidotna airport

Continued Irom Page 1

shouldered. by the annual, monthly and

transientaircraft tie-downusers.
Required coverage for commercial oper-

atorswould remainatitspresentrate.
According to the resolution, if the city

can't purchase insurance coverage to the
degree it deems necessary to "adequately
protect its taxpayers (810 million combined
single limit as of 1986), the anaort_shall be
closed, without any liability lo the city, on 24
hours written notice tolessee.” _
The city's present insurance policy,

proposal pending

which expires June 30, is underwritten by

2-

n

Lloyds of London through the Walters and *

Olson Inc. insurance company of Soidotna.

"Lloyds won't even quote us a price until
two months before our premium is due,”
said Underkofler.

Kurt Olson of Walter and Olson said
Lloyds is one of the few insurance com-
panies still underwriting policies for air-
ports.

Last year was a bad year for aviation,
said Olson. "World wide, there were 2,200
fatalities. In the past, we've had years with
fewer than 100fatalities."” *
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End-Year Data Confirms Industry"s Figures:
End-year dntu released by I1SO/NAIl confirm what the industry
has been asserting for months: that 1985 was one of the worst
years ever for the property/casualty insurance industry. On an

operating basis, the industry had a loss of $5.4 billion.

Full-Year Financial Results for 1985

(billions)
Industry estimates Nader/Hunter 1SO/NALI
as of early Jan. estimates  financial results
Operating Loss $5.5 $5.5 $5.4
After-Tax Net Income $1.7 $6.6 $2.0
Rate of Return
(Stat. basis) 2._.5% 7% 2.8%

On nn after-tax basis, net income was $2.0 billion, close to the
early estimate of $1.7 billion and way below the Hunter/Nader
estimates of $6.6 billion. The rate of return cn a statutory
basis was 2.8% in 1985, close to the earlier estimate of 2.5%.

Rig rise in surplus:

Surplus increased by $12.5 billion in 1985 or 20 percent, from
$63.8 bi 1ion at year-end 1984 to $76.3 billion at year-end 1985.

Changes in Surplus
(billions)

Surplus: End 1984 $63.8
Changes in 1985:

Net Income After Tax $ 2
Unrealized Capital Gains 5.
New Funds 7
Less Stockholder Dividends

ond Other Minor Items 2.3

Total $12.5
Surplus: End 1985 $76.3

As the chart indicates, unrealized capital gains at $5.1 billion
ond new funds at $7.7 billion were the dominant factors behind
the increase in surplus iIn 1985. The strong stock market led to
the rise in the value of insurance companies®™ portfolios in
stocks. Also, the strong market for p/c stocks provided an



added incentive ﬂaTtéompanios to raise capital.

companies of p/e subsidiaries
to bolster their reserves and capital.

The following schematic illustrates the

1985 Profit (Loss) in P/C

(billions)

Earned Premiums $113.2

Incurred Losses (includes

loss adjustment expense) 118.1
Expenses 37.6
Policyholder Dividends 2.2

Underwriting Loss 24.7)
Investment Income 19.5

Operating Loss* (5.4
Realized Capital Gains 5.4
Tax Credits 2.0
Net After-Tax Income 2.0

*Includes minor

infused cash

income flows

A

into their companies

parent

in 1985:

Industry

Earned premiums

less claim losses,

less expenses and

less policyholder
dividends produce on
Underwriting Loss.

This loss was offset by
income from

investments (interest and
dividends) to produce an
operating loss.

However, capital gains
primarily from the sole of
stocks offset this loss,
plus tax credits so that
net after-tax I come was
positive.

items at a negative $200 million.

FINANCIAL RESULTS FOR 1985 AND 1984

(millions)

Improvement

(Deterioration)
1985 1984 1985 vs. 1984

Net Written Premium $144,336 $lir,591 21.7%
Net Earned Premium 133,246 115,010 15.9
Incurred Loss & Loss Adjustment Expense 118,127 101,446 16.4
Expenses 37,626 32,943 14.2
Statutory Underwriting Gain (Loss) (22,507) (19,379) (16.1)
Policyhoidor Dividends 2,229 =2,098 6.2
Net Underwriting Gain (Loss) (24,736) (21,477) 15.2
Pretax Operating lIncome (5,403) (3,817) (41.6)
Net Investment Income Earned =19,465 17,660 10.2
Net Realized Capital Gains (Losses) 5,361 3,063 (75.0)
Net Investment Gain 24,826 20,723 19.8
Net Income After-Tax 1,957 828 136.4
Policyholder Surplus (Consolidated) 76,288 63,899 19.6
Trade Ratio, Post-Dividends 116.4 118.0 1.4

Sean Mooney, Ph.D., CPCU

1.1.1. Senior Vice President, Economist



NAIB views

Crurre t.S stem
of civil justice
proving too costly

WASHINGTON. DC - Robert H.
Moore, president of the National
Association of Insurance Brokers, said
February 19 that Americans will con-
tinue lo suffer the penalties of a run-
away civil justice system until they
better understand the social and econ-

omic burdens that the system im-
poses.

Moore, senior vice president of
Alexander & Alexander, testified

before the senate commerce commit-
tee on the availability and afford-
ability of insurance. He was accom-
panied by Alan Page of Johnson &
Higgins who also presented a state-
ment.

Moore warned against seeking
scapegoats for the current liability in-
surance crisis. Moore cautioned that
the search for a solution should not
degenerate "into a mad scramble to
find the bad guys."

System too costly

"When Americans ultimately come
to recognize that the eccnomic fallout
from our present civil justice system
may be too costly, then, and only then,
will we have a serious effort at mean-
ingful tort reform,"” said Moore. "An 1
to be effective, such nn effort w
have to be led by a coalition repr,
senting labor, the legal profession, the
business community, academia and
others."

Moore told the committee, chaired
by Senator Danforth (R), Missouri,
that — while the insurance industry
itself has contributed to the problem
tty roller coaster underwriting poli-

cies — "it must be candidly acknow-
ledged that the insurance industry
cannot, on its own, bring about the

needed reforms."”

Chief Justice Warren Burger has
identified a significant flaw in the civil
justice system, said Moore, by point-
ing out that "the total cost of the pro-
cess is often equal to, or greater than
what finally goes to the pockets of the
litigant seeking relief.” Tort reform is
obviously needed when a very sub-
stantial portion of awards to victims is
consumed by legal fees and transac-
tion costs, Moore said.

Other costs to our society, Moore
said, include:

COMMERCIAL
OCEAN MARINE SERVICES
Ins.oq, L1y as ol hulls,
marine liabilfties &cargoes
Call John Adams orKat Monsen
Pacﬁm Genem' qgng Inc.

116 2
Edmonds. WA 98020 2063) - 5044

FEBRUARY 28, 1986

= Higher prices for many goods and
services sought by Americans.

< Reduced ability to produce new
products add develop new technolo-
gies.

« Weakened economic efficiency in
U.S industry.

< Eroded ability (o compete in
international markets.

< Consequent loss of employment
opportunities in the U.S.

Moore commends Danforth

Moore commended Danforth for
holding hearings that may lead to
what the country needs — "a thought-
ful analysis of the complex and inter-
related dynamics of the business of
insurance."

Page called for the expansion of the
Risk Retention Act to cover other
liability insurance lines in addition lo
product, liability, arguing that this
would increase insurance capacity.

Page also told the committee, "The
insurance industry does not require
federal capital or federal guarantees
to solve the insurance crisis — rather,
by allowing sophisticated buyers of
insurance to meet their own insurance
needs, we can preserve existing capa-
city for the public by providing new
insurance protection for commi rcial
buyers of liability insurance.

WAIB luncheon seminar

scheduled for March 5

SAN FRANCISCO - "What Do
Companies Really Want" - A Guide-
line for Professional Submissions and
Acceptances - is the topic of n
luncheon seminar scheduled by the
Northern California Chapter of the
Western Association of Insurance
Brokers fur 11:30 a.m., March 5, at
Gino's in San Francisc..

Speakers are Laura S. Danoff,
CPCU, assistant vice president,
casualty manager, Montgomery &
Collins, Inc., San Francisco, and David
C. Fisher, CPCU, underwriting mana-
ger, Aetna Life & Casualty, Walnut
Creek.

The cost of lunch is $20 per person.
Further informacion is available from
the WAIB office, phone (415) 302-5383.

B

Scott Holman advanced

by Republic Indemnity

ENCINO, CA - Scott Holman,
CPCU, has been elected vice presi-
dent of Republic Indemnity Company
of America and
named southern
California division
manager, James J.
Carolan, executive
vice president, has
announced. Hol-
man, who has been
assistant vice pres-
ident and market-
ing manager for
the past year, will
have responsibility
for marketing, underwriting, claims,
loss control and field audit for the
southern California region, Carolan
said.

A graduate of California State Uni-
versity at Northridge, Holman
entered the insurance business as a
multiple line producer with Employ-
ers of Wausau in Los Ar.geles in 1972.
He later served with E3l in Santa
Monica and San Jose. He also was
with Bolton & Co. in South Pasadena,
specializing in large lino workers'
compensation and captive products
before joining Republic in 1983 as
senior marketing representative in
the San Fernando and San Gabriel
Valleys.

Scolt Ifolroan

Fischer advanced at Seattle

SEATTL — Addington, Baldwin
& McDaniel, Inc., Seattle broker, has
announced the promotion of Clista A.
Fisher, CPCU, to administrative
manager. She joined AB&M in
August 1985 as a commercial cus-
tomer service representative. Before
joining the agency ranks, she spent
eight years with Safeco.

NEED HELP?
Try a QUICK ACTION want ad.
See page 12 for details.



by Andrew L. Hanigan
Senate testimony

Bra lgeur es restraint
In attempts to solve
Insurance problems

WASHINGTON, DC - Solution of

concept of reasonableness and fault
needs to be revisited," and he
declared, "Insurance companies have
for loo long been viewed by many as a |
source of unlimited funds which could '
be paid out without seeming to cost
anything to the average person. Now

the problems in insurance is of con-
cern to the federal level of govern-
ment, but the tools for the solution are
at the state level, in cooperation with
the insurance industry, Jeffrey S,
Bragg, head of the Federal Insurance
Administration advised members of
the senate committee on commerce,
science and transportation last week.

In testimony before the committee,
Federal Insurance Administrator
Jeffrey S. Bragg said, "If we are really

there are some who see the resources
of the federal government as
temptingly available to provide the
means of paying for a tort system that
is becoming too expensive to fund
through the premiums of insured3.
“I1f the federal government is
brougiu into the picture before the
hard choices are made as to how to
conduct our tort and reparations
systems, we will only be shifting

burdens to taxpayers and postponing

to find a solution to today's insurance
the day of decision,” Bragg concluded.

problems, insurers, insureds, insur-
ance departments and state officials
must resist the temptation to point
fingers (of blame) and work together
to identify the underlying problems."

Fixing blame unrealistic

Bragg told the committee, "Simply
to blame anyone for taking advantage
of high interest rates and giving the
insureds a temporary bargain is some-
what unrealistic in terms of the real
world in which we live,” but he also
remarked, "There is some basis for A
concern that the insurance industry
did, in past years, let itself be
diverted by the allure of higher
investment return from what sb-ruld
be one of its most important prin-
ciples: loss reduction and prevention."

Turning to the subject of tort
reform, Bragg said, "One underlying
problem which must be resolved is the
growing belief that for every mishap a
person suffers, there must be a finan-
cial remedy. We have moved more
and more toward strict liability with-
out a need to establish fault. And as
the standards of liability have been
stretched, there has been a tendency
for more generous damage awards."

puzzlem ent.

For many years most of the insurance industry has pointed to
contingency fee agreements in personal injury cases as a contri—
buting factor to the growing costs of litigation and a pressure for
,rising liability Insurance rates.

Most iInsurance observers agree that the high percentages
liability judgments that are taken through contingency fees have
inflated demands, settlements and awards 1in personal injury

' cases.

In personal injury litigation that goes to trial the plaintiff coun—
sel commonly gets from h to 'z of the award. Although there is
some variation in the contingency percentage, we often have
wondered why competition has not produced lower percentages
in view of the rather large potential for return.

Over the years in the insurance field, for example, agents tom —
missions have declined substantially through the pressure of

Bragg suggested, "The whole competition.
In the law there certainly is no shortage of attorneys to
INSURANCEWEEK provide competitive pressure that, we have been told in

3 'W-tffC, economics class, tends to keep prices down. If true competition
existed iIn the field of law It seems that contingency fee percen—
tages should have come down over the past 20 years and current
pressures for legislation to put caps on such arrangements would

not be necessary. " *
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The Debate:

[ INSURANCE CRI1SI1S
looay s leMteirKiudesoiw opinion‘natretormsaro’ od-
ed to control tne costs of liability lawsuits so insurar i will

available and affordable, anopposing view from Louisi-
ana. other views from California. Massachusetts, and the
District Ot Columbia, and voices from across the USA.

Limit fees, lawsul
ensure|ustice for a

The insurance arisis khittigus where ithurts.

InChicago, the city isremoving playground equipment it
can"t Ine wi'th huge insurance premiums and lanauits.

In Califomia, ki resorts are raising the prices of hiittick—
ets. Insurance aostsare W, and someone — you know who
— has to pay. Across the USA, doctors are not delivering
babies — too many lanauits, rot enough insurance. Day —
care centers are closirg. Roller skating rinks are foldirg.
Swimming pools are empty.-

Who £toblame? There $ plenty to go around.

Our legal system encourages litigation. Eye-popping
awards whet the gopetites of anbitious lawers and a lot—
tery-minded public hoping o strike itrich. Personal misfor—
tune no longer ispersonal — someone has 1o pay-

The insurance industry isat fault, t. High premiums
are stragling the golden goose. When interest rates soared
and big bucks could be made on inestments, insurance
companieswere happy tosignyou up and take your money -

Now, pay-outs are up and investment income Isdown.
Consumers are forced to make up the difference by paying
high rates— ifthey can get insurance at dl.

Some states are strikingback with laws to limitsuch suits.
Washington and Maryland acted lest week, and 15 others
are considering lagislation.

States need 1o enact these reforms:

B Puta lidon some payments. Allow reimbursement for
medical expenses, st wages, property damage, eta But
limit awards for punitive damages, physical pain, and emo —
tiosl stress.

mm| imit lawyers® fess. Contingency feescan claim froma
third to a half of a settlement Set up a slidingscale for fes.,
with lowner percentages for higher anounts.

mPenalize lawyers v to filke frivolos laaurts.

mPay largeawards - instal Iments Instead of lump sums.

H Eliminate the "'deep pockets' doctrine, wnlch requires
defendants 1o pay not on the besis of how responsible they
were, but on how mucn money they have. In 36 stafes, if
you e just 1 percent at fault, you oc  'd pay ail the damages
ifother responsible parues can"ta.,ce .-

mEnd double payments. Insome states. Judges and juries
cannot be tld a plaintaffmay tuiito elsewhere.

Some people say thatSunfair. Of course, the Injured must
retain the right to sue for damages. But abuses must end.

Legal reform isonly the firststep. Insurance companies
must take thesecond step. Ifthey gouge the publicand dn*t
make Insurance available and afforceble, they will invite
— and deserve — suictgovernment regulation.
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States snapping lid on ‘pain’ payments
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Tort Reform

President Reagan has asked the
Justice Department to find some way
to damp the litigation explosion. While
there s only so much the federal gov-
ernment can do. this high-level atten-
tion to the problem Is entirely appro-
priate. Abuses by lawyers and activist
judges are raising liability-Insurance
rates at such a rapid rate that some
goods and services are either no
longer available or are costing con-
sumers more and more money.

By now. collecting examples of
tort-law outrages is almost a national
sport. Our favonte from last week: A
woman claimed that an X-ray test In-
terfered with her "psvchic" abilities
and won a Sl million award against a
Philadelphia hospital. The Coney Is-
land roller coaster remains closed for
lack of Insurance, as are city play-
grounds. day care centers ai:d even
fire and police departments across the
country.

As we've said before, the root of
this problem can be found with judges
who insist on substituting their per-
sonal notions of "fairness ' for tradi-
tional law. Since about JOrC of the
country's tort cases are brought in
state courts, most of the reform will
have to come from state legislatures,
a process that already is well under
way. But a recent Justice Department
report, along with other studies, sug-
gests these avenues for reform:

Force judges lo return to n /null

Astandard for habihtu. In the early
19805, liberal judges began scuttling
the rule that only defendants who

..acted negligently could be liable.

«."Judges decided that "deep pockets."

jisually corporations, should *ay
=-whenever a-.yone suffered. For exam-
<jple. in the 192 case of Beshada us.

' Stnnutlle. the Mew Jersey Su-

Tpfeme Court mysteriously concluded
ar.Ux even if the manufacturer couldn't

;;have known about possible dangers of

; aproduct Il still somehow should have

.-warned consumers. The judges

; thought an increase in insurance pre-
miums made inevitable bv their rea-

1 soning not a bad result.”

1 End joint and several habihtu. To

; .guarantee access to deep enough
pockets, judges have taken the limits

. ot causation into the twilight tone.

<Now anyone with even a remote role
m-can be liable for the full amount. This
mesl_Ha special problem for local govern-

—menu, since taxpayers are the deep-

I« *est pockets ot all. In 19W in

T~Eayward. Calif., a speeding motorcy-

"n't* without a helmet coliiaed with a

j.car and suffered brain damage, i'e

;-was found SUN re-gxnsible (or the ac-

cident. but didn't have much Insur-
-ance. The city was lound Irc responsi-
ble ifor deciding nmnt to have a stop
-sign at the intersection; and had lo
—pay the full 22 million award.
.LI». Limit "non-economic'

e J

The idea of torts Is to compensate a
victim for identifiable harm, such as
losf income, it's become a lottery to
create instant millionaires. Medical
malpractice awards_now average 1]
million, up from $200000 a decade
ago. Much of this is under vague
headings like "pain and suffering.”
Likewise, punitive damages, once re-
served for intentional injuries, are
routinely tacked on. In the ridiculous
Pennaoil case against Texaco, the
jury tacked on a cool S3billion in pu
nmve damages on top ol SS billion in
regular damages, -’

gRemove the litigation subsidu. The
widespread useo(class-ac;:on contin-
gency-fee financing has enriched
some lawyers but hasn't helped plain-
tiffs much. Lawyers from both sides
typically gobble up two-thirds of the
judgments. Lawyers have an incen-
tive to bring worthless cases: Chemi-
iV. companies, wanting to end the liti-
gation. settled the Agent Orange case
lor 1180 million even though the judge
later said that there was no persua-
sive evidence that the defoliant had
hurt anyone. :

Opposition to tort reform has com?
mostly from plaintiff lawyers and Ne-
denies, such as Joan ClaybrooK. late
of the Carter regulatory apparatus.
The true villain, we learn from these
interested worthies. Is the insurance
Industry. They say premiums are now
rising because insurance companies
were slow to raise ths'r rates. You
heard that nght. These self-styled
' 'onsumensts” are complaining that
in. irers didn't charge higher pre-
mo.ns. which are of course usuatly
passed along to consumers. They
would oe on much firmer ground if
they argued lhat the insurance indus-
try, which likes to see its investment
Income swelled by rising premium in-
come, hasn't done enough to resist
predatory lawyers. But you won t
hear them saying that.

The Justice Department Is working
on a proposal to limit the liability of
the federal government and its con-
tractors by capping damage awards
and contingency fees. It may also pro-
pose a uniform standard for the
staler, which would be a usef-d effort
to encourage states to make their
changes a' consistent as possible.

M.l than half of the states al-
read) have proposed legislation to re-
form iwii. Californians will vote In
June on Proposition 51 which would
curtail join, and several liability.
Alaska and Colorado have the English
rule on cos.s. which cuts down on friv-
olous rases by making the losing
paly pay ihe winner's lawyers.

In short, despite the loud protests
of lawyers who have turned iort lav
into a gravy train at great cost 1o t.je
pubilc. reform Isgett'.ig under waj). H

, . isn't coming a moment too soon.

S-SSSSSTFi®10



E nterprise

~ The cable tram to Roosevelt Island
in New York City stopﬁed_ for two
weeks recently because the insurance
company refused to renew the Pohcy.
It looked iike another victim of the it-
igation explosion set off b¥ activist
judges. But the residents of the island
got the New York State Legislature to
ecome the new insurer. The tram is
running 3gayn. Now it's the taxpayers
who are Deing taken f r a ride.’

So it goe:. in ihe world of American
torts, or personal injury, law. There
hasn't heen a single accident in the 10
years ofoperatm? the tram, but insur-
ance companies fear the possibility of
muitimiilion-dollar  verdicts  even
where there is no fault. Insurers are
?et_t[ng out of underwriting entire ac-
vities. like trams, day-care centers
and midwifery. Consumers pay the
bill, either through t3xes as in the
tram case, or through hl_?her prices or
through the unavailability of Igo_ods
and services. Faced with"this |t|%a
tion exprston. about half the states
are con5|der|n? bills to get tort liabil-
ity under control.

A Justice Department report on
torts last week said that re!nst|tut|n%
the fault standard was the single mos
needed change. The current Journal
of Le_gal Studies, published at the Uni-
vers% of Chicago, describes how
fault has been replaced by a notion
called “enterprise liability."  This
scheme, devised by liberals in the
early 'J6Cs. sags that business enter-
prises should be responsible for nnii
Injuries caused by products they intro-
duce into commerce, no matter if 'he
products were as safe as technology
allowed or were misused. This is en-
tirely different from the age-old. view
of the common law that with tew ex-
%eplttlons there is no liability without
ault.

George Priest, a Yale law profes-
sor. traced the history'of enterprise li-
ahility to a desire on’the part of some
academics and judges for torts to be-
come a system of national insurance.

Liability

not just a forum for falrlgl resolving
disputes, Mr. Priest says the |mPetus
for holding defendants’strictly liable
was the New Deal notion of law as
"social justice." Liberal ludg_es em-
braced broader liability to pick the
deep pockets of corporate defen-
dants. _

The judges appointed themselves
as income redistributors. Canadian
lawyer Ernest Weinrib points out that
it's only in the U.S. that judicial fiat
could Ccreate strict liability. Else-
where, courts are supposed to resolve
disputes between the opposing parties,
not redistribute wealth according to
their idea of social justice. Mr.
Weinrib described how the Australian
High Court refused to abandon the
fault standard. Strict liability should
be adopted "if at all, openly and after
adequate public mguwy and parlia-
mentary debate and not worked to-
wards c_oyertlg, in the course of judi-
cial decision, by the adoption of policy
factors which assume its desirability
as adgoal." _ _

Judges make lousy social engi-
neers. Costs of goods fise with insur-
ance premiums, hurting the poor and
defeating the very purpose of the judi-
cial activism, The result can be that
only industries with wealthy con-
sumers survive huge new premiums,
A modest ski lodge in Tennessee may
not be able to p->y its premiums, but
you can bet the slopes will still be full
In Asnen. It may be hard to find an in-
sured family doctor in Harlem, but
richer Americans can still pay higher
fees to cover higher premiums.
. When judges start actm? like poli-
ticians, it's time for the politicians to
remind them of the separation of
powers, .State legislators can undo
strict liability bv passing statutes re-
qumn? tiat’a partv actually he at
fault to be held liable tor dama?e_s.
This would not be revolutionary, It is
the common law in the rest ‘of the
world, and was our law until the
Great Society invaded the courts.

Enlist*
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Malpractice Liability: Canthe Law

Serve Both Doctors and Patients?/

By Michael Walmiolz
StaffReportern Tiib WaIIStreetJournaI
MaPractrce liahilily has latel ny become
one of 1he mosl divisive Issues arhong doc-
tors and lawyers,
, Physrcrans are leaving the profession
in un heard-of droves becalise of a system
they %n hunderstand they can't cope with
which I gettrng worse.” says James
Todd,. a surgeqn ?ndato officlal of the
American Medical Association. Atfaultfor
the burgeoning fawsuits and staggeringly
hign prémiums many doctors pay, he ai-
%ues are a Iegal sy stem that »NCOUrages
cntless litigation ‘ang trial awyers 0
ggrs)grst exorbitantly from  malpractice
"Malpractice lawsuits result from mal-
ractice, " courtlers RoocrtHabus agaart
er with the Milwaukee law firm Ha
Habush < Davis and resident-elect of the
Assocra on of Tria awyers of America.
ahush says that present laws hctP
rotect patients' rights’ and ensure thelr
access t Fhe c?] rts He be]reves the situa-
tion calls for changes |n the Insurance In-
dustry and more “carefi t monitoring by
doctors of comgetence In the .rofession,
What follows s a debate organized hy
3 Wall SrgeﬁsthJournal between Dr. Todd

Dr. Todd We now have a mentality In
this country that says court action 1s”the
only way 1o settle disputes. But in court,
Iawgers theatrics often produce compen-
sations, that no one can consider reason-

I the medical prof essron IS gurlty of
thrw It overse m tswares Every-
n exp Cfg cf result, so
ectrvec Is bom the response |s

ame te octor Sure there are .doctors
erorm ne rTrent on occasron But
wea firmly co v (t tenum er IS not
representatrveo the level of litigation that

IS Qin
%/I gt-lab]ush Dogtors are u]pset by mal-
practice Iitigation because they're “under
siege. They~are under tremendous pres-
sure from Competition from health mainte-
nance orHanrz tions, and from he It]h In-
surers wno are ImLtln covgra%e n-
come pie Is shrinkin her pr P .
mums exacerate ﬁh srtuatron Do ors
eel attacked from all sides, and malprac-

tice Is the thin they can Jobby and com-

Plarn about, Nobody likes being sued. But
t bofhers the hell out of doctors when lay
people telédthem how to practice.

. Dr 0

mg eer reviewed" by a g , sure we do.
becayse the not eer” means
e sa oessr n.

someno

nm ?—Yab Lrsten te problem Isn't
juries or awyers An ‘ouislanding physi-
cian said. "There's Just toj much Incompe-

Wten you say We resent be-

roO TE THINK the

VV problem of high

SPI

premiums is eminently

solvable../

A LL OF A sudden,

.O L the lawyers are
i insurance experts/

Habush

fence and nedlrgence in_the medical pro-
fessron That was Dr.. Todd, in the Inter-
Medicine “magazine In~ November

The U.S. government's own statistics
say 20,000 to -»S000 of the nation's 100,000
doctors are 1 |y candidates for some teyﬁ

drscrplrne due to mcompetence 0. g
Impaire y alcohol. mental fllness
criminal behavior, Yet in. 1984, tate medi-
cal licensing tﬁoards discipline ony 14
doctors. It's' the incompetent doctors who
are causing the insurance problem. |
Pennsylvania, 1% ot the doctors accounted

for 2570 of medical malpractice pay-

ments.
Dr. Todd: Unfortunately, the incompe-
tent doctors are not the most likely ones fo
et sued. We wish theg were, So We could
et rid of them. I've said medicine_can do
better Joo drsdcr ||n||n doctors| But ygu
scipline means less suits
Tondﬁa Is ﬁ dI foP |ts num?)er of discl-
Prnaryatron?] arnst octors hut it con-
Inues t o o alpractice.a |ta
tion. de%ate and battle. Th Bornt is
two-thirds of all doctors have been sue at

some time, but only 50% of all suits have
any asrs In merit.

abus The roblem or doctors is
srmp that, p)r |hemqh ?r

risk surgeons and obstetrrcrans for exam
ple-instirance has become costly. Unlike
some industries, which can't get a IrabrI
ny nsurancetee ays, the problem In
edrcrne IS affordabill g not avarIabrIrt
t's there, It's just gottén more expensrve
0r Some.

Dr. Todd: Wrorg. | suggest you go to

Vlr%mra where St. Paul ZFrre & Marine
Instirance Co ). the only ¢ ?any writing
ma ractice insyrance, won't cover new
Ey]rcrans And In stales Wbeyr rates are
0°high, new dactors are leavi P IAtthree
ears, , Massac ets (Gener os It
asn't kept oneo e 13 anesthesiologists
It trarns eac year.

Mr. Habush! I must tell you. where doc-
tors are leaving the professSion it's a good

In Canada, Different Legal
And Popular Views Prevall

H i

Todd

thing. Frankly, 1.n glad corg)re aren't deli
Ing , habies _anymore, because. son
h tﬂdntthe Tﬁeysystem IS weegm
doctors who shouldn tbe dpractrcrn |II
ﬁree that a doctor sued for malpracti
ouldn't be labeled Incompetent (

Dr Todd: That's what you're trying

Mr Habush: No, no. you e Wrong N
point is that there 1S an established pattel
among some doctors wh?] gnet sued reﬁea
uccesstully-whlch nasn't bee
dr® ssed oy the medrcal establishment or |

censrn hoards. In |sconsrn theres
Ersuc surgeon Wh(? 13 mal ractrc
et ements and judgments against h

and his ticket Was never pulled.

Dr. Todd: It's not so easy. The phy:
clan-owned msur nce companies Sorr
times do Identity doctors deemed an Inst
able risk. But because of the rules of con
dentlality, if the insurance. compang
to the ||censrng hoard sa n(rjga th|
this guy IS an ever-present dange
be in"court for breach of confid ntralrty

Mr Habush: In any case, we think t
gro lem ot high pre |ums IS eminent
olvable, Wh entw ort ree Neurosurgeo
In a state gel hit for large Juagments
has treme.~us Impact on the rest of t
neurosurgeons.  That's because Insure
classify Specialties to?ether when they s
rates. In Wisconsin, for ||n tanTcﬁ yust
neurosur?eons form'one ca e es 2
opstetricians and (Iryneco %rsts rated as
class. No one In their night mind woj
gver adree to have their automobile Insi
ance or homeowner's Insurance rated In
class that sm s Frll Thais's no way to spre.
the cost of claims.

In Wisconsin, Ior |nstance if you coi
brne all surgeogs In one class, the ne r

EV%S A nR hneoher% r"
%uct qt trteretttt)t‘ t”nt%re& e myﬂe it

grou&/ s aren't lobhying state govemmeri
and Washington to'change Insurance pra
tices. because nonspecialists- the majori
of their members-would holler, ‘Tin
don't want to be lumped wiih the high-ri.

gyDr Todd: All ot a sudden, the lawye
are |ns rance experts. You know, you'l
%ot octar- oyvn(ed Insurance companie

e%codu ind a way fo cut the co;
they Would have done It First of all, sta



X

miums exacerbate Hhe situation. Doctors
feel attacked Irom all srdes andmalurar
tice Is the thing they can [ob
i)larn about, No ody ||kes bernrp ued But

\ 1t bothers the hell out of doctorS when lay
people tell them how to practice.

. Dr. Todd: When you say we resentbe
ing "peer reviewed yarury sure we do.
Ibecau)se thery not péers. "Peer” means

ISOI\ﬁ ?_?/ hesa e LOESSI

abush; Listen, tne ro%lem isn't
juries or Iawyers An outstandrng physi-
cian said. "There's Just too much mcompe-

| com-

Ltj rs Stherg it s just gotten more expensive
Dr. Todd: Wrong. 1 suggest you «

Virgtnia, where St. Paul (Fire & Marine
Insurance Co,), the only comPany writing
mapractrce insyrance,” won't cOver new
E srcrans And In slates where rates are
0°high, new octors are IeavrnP In three
ear Massach ufsetts (Gener ?s Ita
asn't kept one of the 13 anesthesiologists
It trains each year.

Mr. Habush? 1 must tell you. where doc-
tors are leaving the profession it's a good

In Canada, Different Legal
IAnd Popular Views Prevall

By Peggy Bekkowitz
i Staff Repnrtcr of The wall Street Journal
Whrn It comes to medical malpractice
a a] a's common-law system has almost
1 I|'the features_ the American Medical As
3 sociation Is urorn in the U.S. as a way to
4 ease doctors' g | and insurance WOoes.
Pain-and-suffering awards are limited
bty) Canadian _supreme Court rulings lo
%out $128000. " Contingency . fees™ are
anned In Ontario and restricted in several
0'her provinces. Punitive damages are sel-
dom awarded In personal-Injury cases, and
i jud tgses rarel ermrt Aury trfals of civil
sul arginal and frivolous actions
Fre drscourag by the ossrbrr 3/ hat the
0ser may have to pay pto two-t
the wrnners court coss
Largely because. such curhs, ma-
R]ractrce awards ayr outo -Court sette-
T ol DWeLn caneca, Ltel
ygg a\yvar s to Individual glarntrfta in the

ﬁractrce Insurance, In turn, Costs
SI?HI cant P
155 like 0 stetncrans and HEUTOSU 990“8

Irds of

ess..Even high-risk s

enera %aiy $3500 for protec-
tron Pr na/o therr U.S. counter-
parts Wl 0 or more.

But Canady lans also have a set of atti-
tu es 1oward both medicine and law, and a
form of malpractice protection for doctors,
that would be difficult to transplant to an-
?ther country. They are only about one-
fth as likely as Americans to sue their
doctors. There I no srdnrfrcant atien|-
rights movement, no vigorous Jobby fo
chanqe the legal system and little piblic
complaint even from plaintiffs" lawyers.

Oversli - Awards

Man> Canadran law yers for mstance
believe tha settement in"the U.S. have
e e Dol iy é\rve“%‘éshf"t

hle B a)d aren't “realistic," 9

IJacques Nols a Montreal defense Iaw

R Moreover, while some feel that lawsuits
DE TN |
H gtc?rs agree t EhXt Irmrtrng the size of set-
tlnee ecnat] as no effect on the quarty of

care.

The "primary factor” controII”t the

megrcal Bractrc says Justice A %
gna a's Law Reform

Linden, who heads C
ommrssron |s the uman desrre todo a
ood o Tort law |sone
ew hether the award |?(
0 or $300,000 that it m esahecko fa lot
of difference."
Adds My Nols: "I simply don't believe

a doctor will be sloppier hecause he knows

ctor out | cant
00,000 or $200

theresaca on awar s Anum er of Ca
a ran WVers, errUFS]

ea ues evet IS unfair lo the a
tient, hurts the r?larntrf T, there's no

questron about It." says Gordon Kugler, a
Montreal lawyer.
. wl, T $

eclal-

For their part. Canadian patients “are
B haps more trusting," says Marc Gold-
a Florida ophtfialmolo |st who has
Pra cticed |r}]both countrAes IS0 ay
ttle or nothin for medical care becaus
of ﬁovernment health insurance. Frances
Miller, a Boston Unrversrt law professor,
says this makes them less en?e ul when a
tréatment goes wrong. “One factor, when
yourg decide Whether to sue,” she, explains,
IS ow much ou're out of nocket.”
When malpractice suits do arise, many
doctors_benefit from the Canadian Me rca
Protective Assocratron About 85% of p 0y
icians belong to the group, which provides

~AWARDS for every type
of personal injury are
too high in the U.S. and
aren’t realistic,” says a
Montreal defense lawyer.

legal defense and pays malpwrttice claims
ana settlements, but technically isn't an in-
surance_company.

The 85-year-o[d association widel PUb
||crzes Its |ntent|on to defend any Sult In
which it belreve%a octor wasn 't e §t g0 O%ent
They l spend 15,000 to fight a $15
tion.” says Alan Lencznér, an attorney

wrth M arthy &McCarthy, a Toronto law
firm whose clients Includé’ CMPA.

Lower Rates

Members will pay annual fees this year
of $288 to $3500, pdé/ ending on therr)spe
cialties, A large US malpractrce Insurer,
St. Paul Fire &Marine Insurance Co.. sas
Itst Prcal gremrums range_from §1, 35 fo
kansas general practitioner to $106
508 for a Mramr neurosur%eon
Stuart Lee, CMPA's as cratedsecretary
treasurer, says it would be hard now for
American doctors fo confribute enough
caprtﬁl to form a similar droup
W Ie conditions are still com arably
vora e some doctors.and | awy s ear
at anad rans are beginnin Bate
err more [itl |ousA enca ner 0rs
. the number o ma| ractrce suits
% t e amount paid to claimants were
oth about twrcea(fgreat as they were five
ears earlier. And CMPA's f es for some
octors ave risen 1,000% In t ree years.
Ellen Picard, a_professor of law and
medicing at the’ Unrversrty of Alberta, at-
tnbutes Nis Fart to the Prowrng nu B
Canauian faw erss ec aIrzrng in Tiabil
rty cases and IE)arty 0 me la reqorts of
ar eawardsr e] hat. as
sulf, Canadran docéors ave bequn 0]
react Irke Amencan octors, practicing

more defensiv

L?ow %r hX sas "1 think Canada
need not be headed tewa of the U.S.
ébecauseo the Canadian nature nd the
Ifferent practices of law and medicine.

class, eio one in their right mind would

ever agree to have their attomobile Insur-
ance of homeowner's Insurance rated In a

lass that sm s ll. There's no way to spread
ihe cost of claims.

In Wrsconsrn for mstance If you com-"
bine all su (Ygeons In one class, t e neuro-

%P/% 50 d\ art ?H]e oth

r'Sur | av|r.
es et a premjum increase of [ust 2
Buc ut the AMA and other h drca

rouw aren't lobbying state governments
ana Washington to'change Instrance prac-
tices because nonspecralrsts the majonty
of ther memb prs wouid. holler, y
don't want to be lumped with the hrgh s

gyDr Todd: Ail of a sudden, the Iawyers
are |ns rance ex erts You know, yol've
octor own Insurance com anies.

t e could a way_fo cut the cost,
F y oudhave dene It. First of all, state
egislatures don't chan%e Insurance prac-
tices; state commissioners do.

We have looked at rate differentials,
and the[)e IS N0 questron |t does cause Polrt
ica lems for_us with our members, [t
wou éj he the easres thing In the world Jf

on't want Peoge responsible for their
act It you Just want to Solve the dollars-
and-cents Issue.

But let's talk about what we are doing,
We are edu%atrng the doctor. we've ha
meetrn?s with the Justice Department and

ederal Trade Commission.to achieve Im-
munity for peer-review activities. We are
pressing fo a brII in Conqress to require
re ortrng of malpractice ¢laims to a cen-
tral nNy S0 those doctors can, he
&rac ed. We're Ipoking to put a limit of

00 on awards for pajn and su tenn
beeyond medical costs and lost wage

nt payments spread over a p no o
time Instead of Ump sums.

r. Habush: That's not tort (Judrﬁral
sstemI relorm: 1t's fort deform, taking
rights away from victims. When a Jury
makes a yNd ment, that's o compensate
spmeone Wha's been victimized by physi-
clans or hospitals.

Dr. Todd: | resent using inflammatory,
terms like "victimized.” We'fe not asking
to [imit whafever it takes to maintain sup-
port, rehabilitate or treat. But pain-and-
Suffering awards can be limited, and
where It's been done state courts have held
it constitutional.t

Mr. Habush: You also want to limit

rosrm 19

Iawyers contingency fees (the portion of a .

seftiement, sometimes_as high as 40%
gard 0 [ii? attorney). But an‘article In a
octors' magazine sas those states that
|m0|ted ees have see an upsurge In surts
an Dawarddsrz\e/\s t

r. 10 B're saying (contingent
fees) raise_the costs 3 fq gurancg) h,
New York City,
cent year made SLT million in contingency

Mr. Habush: Well, they'r enot in the op-

eratrngTroom hurtm%
odd: They're hurting all society, if
you want my opinion

Mr. Habush: It isn't the sqlution. Doc-
tors must Insist on a change In Insurance
ﬁractce . We have to help them get Immu-
Ity Tor better peer review, and. yes, we
have to heIP doctorse a|n to th Ei)ublrc
that not all bad results are malprac
But these ornt] efforts can't be done as
on%asw oll nn at ea (it er' e

r. Todd: Sure, H tsanasoHteone
waéy street We re e ones who have to

hange ar refuses to admit

there ml(tlh écrntr a0 somet Ing
wrong wi |n the % icial system some
s not done there, | think the situation

thin

IS ggrn to roll out of control until the In-
suranc mechanism crashes, and the fed-

era %overnment Is going to step In and o
ometh ﬂ neither of Us Is going to be
py it 11»

one law firm a|one Inare-.

tice.'



scop”™~ol muons ~laomxy woes

By Gary Cohn

Slaff Reportero/The W »li.Stoi:btJouhnai.

AMI-More Uian two years after he
sold his fashionable Bay arPor Islands
restaurant, Denis Rety's case finally went
t]o court. He claimed (Jaﬁa |etter Iagebrn
Im an anti-Semite, widely circulate ¥
local businessman In 1982, had angered the
Jewish community and trrﬁgered boycott
of his restaurant, aventually forcing him to
file for bankruptcy.

On Feb. 20, after a nine-day trial and
Just over_an hour of deliberation, a Dade
Count Crrcurt Court fJu% agreed t0 award
Mr. Rety a total of $22.5"millign-more
than even Mr Rety's attorneys had been
seek rnd The presiding Judge in the case,
Jack Turner subse uently reduced the
award to slightly more than $3 milljon. "11
Was o excessive as to shock the con-
science of the court," he says.

The Rety case made front-page news
here because of the circumstances of the
disputes and the exceptionally high prelim-
inary award. But multimillign-dollar ver-
dicts and settlements aren't_ unusual n
Florida. Local Juries haye increasingly
been handrng down seven-figure awards In
3 wide varjg 3/ lawsuits, rangrng from
death and disability cases to one Involving
allegations of psyChiatric malpractice.

Certainly Florida isn't the only place
where multimillion-dollar verdicts are es-
calating. But a look al the_situation-here
does give another perspective on the cur-
rent “national _controversy over such
awards and their impact on the insurance
mdust dy Whrle a lot of attention ha? been
ocuse recenty on extreme cases-

chic powers-it is perhaps more significant

that big awards have become almost rou-

tine In"certain parts of the U.S.

. Florida's frrst seven- |gure{ury award
IS believed t]o aye 8 rr]gran ed in_ 1967.
From then throug re were 55 suc
verdrc*s an avera%e of ess than ive a
Year ycontrast there were 187 from 1980
rou%0 D 3, 1985-an average of more

th an a/ear Florida now ranks third
behind. mach more

H pps N or

awards, accordmﬁr toJurK
V'rd |ct Research |nc. in Solon, ORio. Sout
,Zlorr a's metro o||t1arhareas account for a
arge percentage of these

e

ey i

gressive plaintitf bars, and that the state’s
prellate courts have 9e1nerally shown a
R/I disposition to let high awards stand.

oreover, says Judge Turner local juries
have becomé so notorrous for " their
awards that plaintiff attornegs across the
country Wll ‘often try to file or transfer
their cases here. In Dade County, he notes,

or ex-
ample. ast monthsawardb aPhrIadeI-

ghrarrurga agr?8cg9r%et8 her 0 osevyreor B%I)g

It's as if "multimillion-dollar verdicts are
the norm rather than the exception.”

Russell Moran, the editor of the New
York Jury Verdict Reporter says that the
large numbers of m

count in part for the size of the awards.
"Anytime Xou have a opuIatron that Is
heavrly derprvil eg he. explains,
"the awards tend to be a lot higher." He
adds that people who used to live’in major
metropolitan areas where big awards have
peen common for some time may be more
Inclined to grant such awards themselves,
As jurors, they don't "fall off their seats"
when an atforney asks for more than $1
million In damages, he says.

The tollowrng rg a selected list of seve
figure awards and settlements In Florida

w HILE attention has
been focused on

extreme cases, it is

perhaps more significant

that big awards have

become almost routine

in some places.

over the past six months. Many are on ap-
peal and could be reduced or reversed.

Nov. 1 The family of a_ 37-year-old
Jacksonvrlle woman who was killed' when a
tractor trai er jackknifed and crossed a

ian is awarded $2.5 million.

i
hCJe p? rntr? f's attorney says that he of-

fered to settle the case for'much less but
that the insurance company rejected his
offer, preferring to go to court.

Nov. 5: The Metro-Dade Commrssron
Dade County’s overnrnq body, Unani-
mouslﬁ pgrovesa$l9m lion settl J
with t ear-old son of a cou e kr
when therr car was hrt broadsid e Ka no-
lice car ﬂomg 10 miles per hour 1n a 45
mile-per-hour”zone.

Nov. 18 In a medical-maJpractice case,
a Pensacola woman settles tor 35mr|||on
She had claimed t at h% now 3
was born with tpro found rarn dama e
cause of obstetrical mapractrce poor
training of residents and lack of supervi-
sion of residents at her hospital.

Dec. 4: A 24 ¥ear -old wonan settles for
$4.2 million after an accident In whrch her
par was hrt from behind at
eavrng her para e eowtewars

A former National Aeronautics
and SR pe Administration engineer wrn?
million from a Dade County hospital arter
?ur erY to corre ta congenital brain mal-
ormation_that had begun to affect his
waIkrn? The 31 wy arold engineer was in a
coma Yor two weeks after"the op eratron
and was %omplete Oy paralg/zed when he
came to. T r Yf rewoman tells the Mi-
ami Herald that her colleagues figured

norities and trans-
planted retirees in South Florida may ac-

"that's what he s gaing to need to make |
lite comfortable.” The award was sub
quently reduced to $ million.

Dec. 12. The wife and four children
a 26-year-old construction worker who f
24 stories to_his death_on a worksite ac
dent won $4.5 million. The Jury agrees tt
the company that owned the apartmt
complex under construction had rushed t
building supcontractor and otherwi
caused "unsate conditions.

Dec. 17: A 36-year-old real estate sali
woman wins $.3 million in a medical-m
Hractrce case after nn o&eratron that |i

er breasts severely damaged

Jan. 9. The famrIY and estate of am
killed when the pistol of another man ac
dentall went off during a struggle ov
owners Ih) of work tpols are awarded
million in a wrongful-deatn |rudgment

Feb. 7. A 23-year-old welder wins $
million for permanent m(gurres suffer
when_hundreds of pounds f roofing sh
Pes ell on him aé WOk, Durrn a et
ong frial, the welder hﬁd testirie thatt
Injuiries would prevent him from return!
to-manual labor, thus causing significe
loss of future earnings.

Feb. 21: An OrIando rury awards $
million to]a woman who Claimed malpn
tice on the art of her ps¥chratnst af
she attempte suicide by setting herselt
fire. The. Rresrdrng Audge stibsequen
says he might overttrn thé verdict becal
of “allegations of Aury tamperin

March 14 A federal judge r es tha
former Metro-Dade polrce offrcer shol
na $1?]mrllron to the family and estate
a e shot three years eaflier. The <
endant is currently appealing a m;
slau%hter conviction’ stemming’” from  t
shooting

March 17: A woman who ie father v
run overand killed while working at a te
p long- comp{\an'y repalr site wins a%AGn
lon jury a ttetrmeofteac
dent the driver had twrce the egal st
dard for dunkenness peac
guilty to felony manslaughter har|
Stemming from "the accident.
i g/larch 26 The family tofawomalrnvtr/
ied seven years a er gynecologi
surqer}/] wrn¥$4 m??ron ror%ya or:arq
ﬁrta anesthesroo Ist. In 1980 alJ
ad found the hosprtal and doctor liable
ter a two-week trial. Byt the rudge at U
trme or ered a ne] w trial on the Issue
amages ecause e ett erury was ¢
T LB
whert) the Jeep sﬁe was rr %prn rg[
over after crashrn% with. another vehr
wins $19.5 million—510 million of It in pt
frve dama es from Amerrcan Mot
rﬁ the eeps manu facturer. The Jr
blamed AMC for fallin towamt?g
of. an ﬁlle%ed de ective des er; Aft r
trial, the rys orewoman was quote
say ing: eon% Moucante a.0c
an ou gon't I ew t they are doini
rough high awards.’
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fort reform 's better than nothing

Dear Ediior:

May | respond to L. Ames
slice’'s April 4 opinion on tort re-
form? This is not an apologia for
he foibles of the insurance indus-
dry it |s just that Luce befogs

Ie issu

Why do trial attorneys invest
>0 much time in developing pro-
files of favorable and unfavora-
aleéarospectrve jurors? Why do 1
read in this very newspaper an
article about some actrn? school
sack East that specializes in
eadiing trial attorneys to be bet-
eractors? All this seems to be in
lid of their dornq the best possi-
4eéob for their client.

ut when examined in sober
erspective, doesn't this smack
s something that at this moment
cannot put a name to? What
loe* this have to do with the hal-
owed concepts of a "fair" trial
ind "blind justice?" Why does
iven the Chief Justice of the
Jnited States Supreme Court
‘rilicize the legal excesses that
Igve} developed in the past dec-
ide

Many outside of the insurance
ndustry have come to realize the
rort system of justice is out of
control. Many citizens, business
and public entities have already
lost or are in serious danger of

losing their rights. Luce’s theto-

ric anout the “systematic and

devastatrng assault upon the i

rights of “the citizens  of this
state” is, | suspect, a camou-
flaged concern about the possible

Letters to th eeditor

loss of rights of Alaskan trial la-

wyers

1believe the so-called ton re-

form proposals to be bandages
applied to an already sick and

aine
tive solution "to be the radical
step of removing the insurance
function entirely from the tort
system; replacement being a
system of binding arbitration.
ut, dear public out there, tort
reform is better than nothrng and
1 strongly recommend you ex-
Pressyourthoughts to your legis-
ators.

Peter C. Huycke

508 W. Sixth Ave.

4-Ddlilv News-Mtner, *~dircans. Alaska

dying body. | have long maint-
I g the %nly lasting ar%d effec-

Aomi J. i85

Kdiliirinl Opinion and Continent nf

ATITMTglfT-T-
Daily Mews -Miner *
, ValrUiaNm"

Other opinion* expressed on this page do not necessarily
reflect those of the Daily News-Miner.

Tort reform needed

he Hou e%udrcra Committee |?]exgecteg 0
8 thiswee onameﬁsurel e
r) ted t |ss saton a COm grsrve pgc 30€ 0
ms to lia ¥ iSSUESs. t] enate udi |arx
Ittee passed 1ts version o Lt egislation on
e nance ommrttee last wee
Alaskans h aves ourlnsurancepremrurq
sk rock 14 we Ve orne t e nt atronwr eln
a plishin reormst etew
rIrt arc trr 80 ecr re srn
equities Jn t ewaY a awsurts are
erssuehascome 0 he known as tort eform ater
legal term tort, meaning a wrong

ssue
the le
Ee Crtf(zens Coalition foc( To I Reforrﬂa larns
0

that skyro trn ur awards.in i IS IS

acrrth act €Qst of jnsurance rexam

8, ﬁ oaUtonsaX out gercentofthe price
er represents nsuranc COSts
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ADMINISTRATION GIVES A PREVIEW OF ITS TORT REFORM VIEWS

Assistant Attorney General Richard Willard last week gave the
Federal Bar Association a preview of the Reagan administration®s
review of tort law problems. Willard heads the interagency task
force which is producing a series of reports, the first of which
is due in mid-March.

He said the current liability insurance crisis is due to two
factors: insurers® cash-flow underwriting in the past and the
“"explosion of civil liability "™ The latter is due to the combined
effects of three changes in the law: the trend- to no-fault liabil—
ity; the erosion of the doctrine of causation, including the rise
of joint liability; and sharp increases in the size of damage
awards. He warned that "tort liabHity cannot be a constantly
expanding concept"” and indicated that the Justice Department
will recommend efforts to change overall public attitudes rather
than pursue specific tort reform proposals.

The task force is not likely to recommend indemnification of
federal contractors, because that would merely transfer the cost
rather than solve the tort law problem, Willard said. It is
loolang at the liability problems of federal government employees
and also the impact of federal civil rights laws on local govern—
ment liability. While endorsing federal product liability law in
concept, the administration iIs not embracing any specific legis—
lation at this point.

PRODUCT LIABILITY LEGISLATION DEBATED

Insurers, consumer groups, manufacturers and attorneys last
week presented to the Senate Commerce Committee their views on
new product liability legislation. The bill (S.1999), introduced
by Committee Chairman Sen. John C. Danforth (R-MO), will
establish a uniform federal liability standard which would
incorporate a no-fault victim compensation system. Danforth
admitted that his bill is "not perfect and leaves room for
improvement.” Consumer advocates said they would favor an
incentive system which would award those manufacturers who
work out a prompt settlement with victims and punish those who
carry on with unreasonable litigation.
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fort reform 's better

Dear Editor:

May | respond to L. Ames
Auce's April 4 opinion on tort re-
form? This is not an apologia for
he foibles of the insurance indus-
rr]y, il is just that Luce befogs

V"hy do trial attorneys invest
o much time in developing pro-
rrles of favorable and unfavora-

é)rospectrve jurors? Why do |
read in this very newspaper an
article about some actrn? school
xick East that specializes in
earning trial attorneys to be bet-
eractors? All this seems to be in
ini of their dornq the best possi-
<deéob for their client.

ut when examined in sober
serspective, doesn’t this smack
if something that at this moment
cannot put a name to? What
Joes this have to do with the hal-
owed concepts of a "fair" trial
md "blind justrce7" Why does
ven the Chief Justice of the
Inited States Supreme Court
‘riticize the legal excesses that
tgve developed in the past dec-
ide?

Many outsiJe of the insurance
ndustry have come to realize the
rort system of justice is out of
.ontrol. Many citizens, business
and public entities have already
lost or are in serious danger of
losing their rights. Luce’s theto-
ric about the "systematic and

devastating assault upon the |
rights of “the citizens™ of this 1

state” is, | suspect, a camou-
flaged concern about the possible

than nothing

L etterstotheeditor

loss of rights of Alaskan trial la-

WYErS

form proposals to be bandages
applred to an already sick and

g body. | have long maint-
ained the only lasting and effec-

tive solution"to be ‘the radical
step of removing the insurance
function entirely from the tort
system; replacement being a
system of binding arbitration.
ut, dear public out there, tort
reform is better than nothrng and
| strongly recommend you ex-
Press your thoughts to your legis-
ators,

Peter C. Huycke

508 W. Sixth'Ave.
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Other opinion™ expressed on this page do nol necessarily
reflect those of the Dally News-Miner.
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Filingi affected

Marquardt requests
Insurers to adjust
rates to new law

OLYMPIA — Washington Insur-
ance Commissioner Dick Marquardt is
telling insurance companies writing
liability insurance in Washington that
new rate filings must take into consid-
eration newly-adopted changes in the
state’s tort laws. Marquardt said that
since the governor signed the tort
reform bill, "It's a new ball game, and
the ball is in the companies' court.”

All rate changes asked for so far by
the companies have beer, based on
their expected losses under the old
law, Marquardt said. "The changes in
the law will affect the companies’
predictions of future losses. And if the
outlook for losses is different, the
rates should be re-figured. They just
don't fit," he contended.

After the legislature passed the
bill, the companies were notified that
if the governor signed it, pending or
future rate increases would have to be
recalculated. "We've been denying
rates change requests because if we
simply delayed action on them, they
could take effect automatically under
present law." Marquard .said.

Marquardt warned there may be
additional delays ir. rate approvals
because of changrs required by the
new laws. "The tort law changes
create considerable extra work for
this office,” Marquardt said, "and we
don't have a casualty actuary — a
specialist in figuring what the com-
panies should be charging or laying
away for future claims." Marquardt
said that due to the complex nature of
the work, securing the services of a
qualified actuary and getting the
necessary information in hand could
take some time.

"The new law applies to all lawsuits
filed on or after August 1 of this
year," Marquardt said. "The compan-
ies are now writing insurance to pro-
tect policyholders against lawsuits
which will be decided in court on the
basis of the new law."

Marquardt said he recognizes the
difficulties some companies will face
in meeting the new requirements, but
he emphasized that if lower costs ore
going to result from the recent tort
law changes, then consumers should
be given the benefits of those

changes.
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ADMINISTRATION GIVES A PREVIEW OF ITS TORT REFORM VIEWS

Assistant Attorney General Richard Willard last week gave the
Federal Bar Association a preview of the Reagan administration®s
review of tort law problems. Willard heads the interagency task
force which Is producing a series cf reports, the first of which
is due in mid-March.

He said the current liability insurance crisis is due to two
factors: insurers™ cash-flow under, riting in the past and the
"explosion of civil liability." The latter is due to the combined
effects of three changes in the law: the trend- to no-fault liabil—
ity; the erosion of the doctrine of causation, including the rise
of joint liability; and sharp increases iIn the size of damage
awards. He warned that "tort liability cannot be a constantly
expanding concept”™ and indicated that the Justice Department
will recommend efforts to change overall public attitudes rather
than pursue specific tort reform proposals.

The task force is not likely to recommend indemnification of
federal contractors, because that would merely transfer the cost
rather than solve the tort law problem, Willard said. It is
looking at the liability problems of federal government employees
and also the impact of federal civil rights laws on local govern—
ment liability. While endorsing federal product liability law in
concept, the administration is not embracing any specific legis—
lation at this point.

PRODUCT LIABILITY LEGISLATION DEBATED

Insurers, consumer groups, manufacturers and attorneys last
week presented to the Senate Commerce Committee their views on
new product liability legislation. The bill (S. 1999), introduced
by Committee Chairman Sen. John C. Danforth (R-MO), will
establish a uniform federal liability standard which would
incorporate a no-fault victim compensation system. Danforth
admitted that his bill is "not perfect and leaves room for
improvement." Consumer advocates said they would favor an
incentive system which would award those manufacturers who
work out a prompt settlement with victims and punish those who
carry on with unreasonable litigation.



Attorneys, who have been at odds with Congress over Tfederal
product liability legislation, remained firmly opposed to any
changes iIn the current system. Manufacturers, while acknowl —
edging their reservations about the bill, generally favor the idea
of a uniform law in the hopes it would improve the affordability
and availability of liability insurance. Les Cheek of Crum &
Forster offered specific suggestions for changes in the legis—
lation, indicating that the standard of liability in the alternative
claims mechanism was unworkable.

HIGH COURT LETS CITIES OFF THE ANTITRUST HOOK

The Supreme Court last week eased the threat of antitrust
lawsuits against local governments that regulate economic
activities. In an 8-to-l1 decision, the Court said municipal rent
control laws do not violate federal antitrust statutes. By
extension, the ruling also validates local zoning laws, taxicab
regulation, cable TV franchises and other rules that were under
legal challenge. The decision clarifies a 1978 case in which the
Court ruled that local governments could be held liable under
antitrust law for economic regulation that exceeded authority
granted to them by the state. The latest decision came in
Fisher vs. City of Berkeley (Docket No. 84-1538).

HAZARDOUS WASTE OPERATORS DEBATE INSURANCE DEADLINE CHANGE

PENNSYLVANIA

Representatives of the hazardous waste management industry last
week presented opposing views on legislation (HR.3917) which
would extend the period allowed for compliance with federal
financial responsibility requirements. Testifying before the
Senate Environmental Pollution Subcommittee, small hazardous
waste management companies said the unavailability of adequate
liability insurance made it impossible to meet the Nov. 1, 1985,
deadline. Extending the deadline, they added, would allow them
to develop alternatives to commercial insurance. Technically,
those not in compliance are operating illegally.

Representatives of larger companies noted, however, that the
insurance problem will not disappear in a year and that granting
an extension will not help resolve the problems of those who are
unable to comply with financial responsibility requirements. They
said an extension of the deadline would be unfair to those com—
panies which did meet the compliance deadline. The bill was
passed by the House of Representatives last December and awaits
action by the Senate.

GOVERNOR VETOES BILL TO RETAIN GENDER-BASED RATING

insurers are considering their options following Pennsylvania
Gov. Dick Thornburgh®s veto of a bill (HB.452) which would
have retained gender-based rating for auto insurance (see ExL
2/18/86). The governor said he could not support legislation
vhich affords less protection against unfair sexual classifica—
tions than is (legally) afforded against unfair classifications



COOK COUNTY

INSURERS AND

based upon race, religion or national origin.” lie said what
should be identified are underlying rating factors which better
reflect actual variations in driving and safety records of many
males and females. "While such factors might coinc. j with the
sex of the insured, rates should be based on those underlying
factors and not per se on sex."

Since the bill was passed by more than a two-thirds margin in
both houses and a veto can be overturned by such a majority,
insurers may lobby for that to be done. Another possibility is
lobbying for Senate concurrence with the House-passed bill

(SB. 1037), which would, among other things, postpone implemen—
tation of unisex rating for 18 months while the State Government
Commission — a legislative body — develops a plan for imple—
mentation. Some insurers believe the commission might find that
the problems of unisex outweigh the supposed benefits, resulting
in a commission recommendation for a modification of _he unisex
directive. The governor said he could support legislation to
delay unisex implementation while a "legislative-executive inqui—
ry" seeks alternative methods for determining auto insurance
rates, but his veto message seems to flatly rule out use of sex
as a rating classification.

SUIT AGAINST ASBESTOS MANUFACTURERS DISMISSED

A Cook County Circuit Court (Chicago) judge has dismissed
lawsuits tiled by 34 school districts in Illinois against dozens of
asbestos manufacturers seeking to force the companies to pay the
cost of removing the substance from school buildings. Judge
Richard Curry rejected the suits (Cook County Circuit Court
85-CH-811, 812 and 3905) ruling the school districts, including
the Chicago school system, failed to prove the companies knew of
the dangers of the substance when they sold it to the schools.
The cost of removing the asbestos, he ruled, should be paid by
the school districts or the state under the Illinois Asbestos
Abatement Act. Only about $3 million has been appropriated for
the act, however, significantly less than the $55 million expected
cost for removal of the asbestos from the schools. The suits
were Tfiled last year against 78 firms that mine, manufacture, sell
and install the material. An appeal is expected.

INDUSTRY CRITICS CLASH AT ICAN MEETING

Industry critics such as Ralph Nader. Robert Hunter and several
trial lawyers clashed with insurance industry representatives in
Los Angeles Feb. 21 and 22 at a meeting of the Insurance Con—
sumer Action Network (ICAN). Most of the approximately 100
persons attending were plaintiff attorneys, with representatives
from government and insurance companies and some consumers
also present. Insurance Information Institute spokespersons
represented the industry on two panels: one dealing with insur—
ance company profits, and another dealing with auto insurance
questions including territorial rating and compulsory insurance.
ICAN, which bills itself as "a network of consumer iInsurance



TRIAL LAWYER

advocates ... dedicated to definingl and protecting insurance
consumers® rights." received its start-up funds from a past
president of the California Trial Lawyers Association.

TOURING COUNTRY TO PROMOTE BCOK

William M. Shernoff, a past president of the California Trial
Lawyers Association and a force behind the Insurance Consumer
Action Network (see item above), 1is on a 15-day tour promoting

through television appearances his new book, "Payment
Refused."™ Published by Richardson & Steirman of New York,
the book reviews in detail "bad faith” claims brought by
Shernoff involving all lines of insurance. The Insurance Infor—

mation Institute and the American Council of Life Insurance are
arranging for industry representatives to appear with Shernoff,
as was the case last week in New York City where he kicked off
his tour with appearances on two stations.

MICHIGAN S AUTO LAWS GET MODIFIED

Efforts to modify the auto insurance provisions of Michigan®s
Essential Insurance Act (EIA) appear headed for success.

Unlike last year®s package, the 1986 version apparently has Gov.
James Blanchard®s support. The major thrust of the reform
measure is to relieve the onerous rating provisions of the old
law, ellowing rates outside of Detroit to be set competitively
while retaining some restrictions on Detroit rates.

The law also mandates a 20% discount for personal injury pro—
tection rates after Feb. 1, 1983, to reflect the state"s seat belt
usage law. Other sections of the proposed law deal with auto
theft, including the establishment of an auto theft authority.

R. 1. GOVERNOR NAMES INDUSTRY PANEL ON AVAILABILITY

Rhode Island Gov. Edward D.. DePrete has established a 25- mem—
ber Governor®s Insurance Council, made up of insurance indus—
try executives, to address problems of availability and af—
fordability in the current insurance market. The governor, a
former insurance agent, has targeted three main purposes for
the Council: to ensure that the needs of the iInsurance consumer
are being met; to establish communications between the iInsurance
industry and state government; and to retain existing jobs as
well as to create new employment.

VERMONT BANKING AND INSURANCE COMMISSIONER MAMED

Vermont Gov. Madeleine Kunin has named Thomas P. Menson,
former executive vice president and chief operating officer of the
Bank of Vermont, as the new banking and insurance commission—
er. He succeeds David Bard, who resigned to become president
of the New England IBM Credit Union.

Carl C.A. Lee, Editor



UNITED STATES
CHAMBER OF COMMERCE

BUSEVESS LIABILITY SURVEY

Your response to this survey will help THE UNITED STATES CHAMBER
OF COMMERCE— the world's largest federation of businesses, chambers
of commerce, and trade and professional associations— in its comprc-
h.r ive LIABILITY CRISIS PROJECT. The Chamber has launched the Proj-
ect tu stud)' and help resolve the liability crisis to help thousands of busi

nesses like your own drat are confronted by soaring liability costs.

1. WhatlIsyourbusiness or profession?

2. How many people do you employ?

3. Haveyou beenable torenew orobtaln the liability Insurance
you need?

Yes.
-No
4. Haveyourpremiums risen?
— "= Ycs
No
Ifyes, how much? (Check only one)
10-50%
~  51-1006
101-500%
More than 500%
5. Wliat effect has this Increase had on your firm ?,

EATI-A)*->& <.

6. WliatlcInd(s) ofliability coverage present the greatest prob-

lem for you? (Check all that apply.)
. General (Casualty).
—VX Transportation
Environmental (including Hazardous Waste).
Officers and Directors.
Professional (Architects, Engineers, CPAs, etc.).
Product.
. Medical Malpractice
M other (Please specify.)

7. What alternatives are you out-suing? (Check all that apply)
Dropping products or services.
ASelf-insurance. 4
Going out nf business.

Gaq_ing bare (operﬁ)t(iﬁ%_wﬁggtlgability insuran%e).

8. Have you contacted your state Insurance commisSioner?

f No.

9. Inyouropinion, why are the number ofliability sulLs and
damage awards Increasing? (Check all that apply)

The professional and business community is less compe-

len! 1
UC/The civil justice system encourages frivolous claims S

U<ALiability Lshased on the ability to pay, not wrongdoing.
1C_ Consumers have unrealistic expectations ~ j
_+T— OTHER (Please specify) £

10, Which ofthe following approaches to this problem should
die U.S. Chamber pursue? (Check all that apply):

icATcivil justice reform.  C-CK/T/is(>F&4
Federal produa liability reform

171 Tort «eform

1 Changes in insurance industry law

All ofthe above.
OTHER (Please specify)

t/2 83

.No action

11, Inrelation toeconomic costsarising from Injury, the size of
awards Is: (Check only one.)

Too low
About right
Excessive. /

12. Do you see the problem getting better or worse for you?
(Check only one.)

~-Better
Worse.

13. The number and outcome of liability claims against your
Arm are: (Check only one.)

Predictable.
AUnpredictable.

OPTIONAL: (Ifthe results ofthis survey are published, they Will he pul <
lished in the aggregate Your response will not he made public,)

Name. - " 3721 |

Ak *4 kj/ P / af
C1mpany- 7"'2 jrg G /L IA.
Address-.  /%/0- /2?2 -/ 0r/ 9

Tekphone- C& 1) * A - 2S5 ST

Thank you for completing the survey. Please returnil lo lhe: LIABILITY CRISIS PROJECT, U.S. Chamber of Commerce— Business Government

Policy Department, 1615 H Street, N.W., Washington, D.C. 20062.

6902

12/85
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mall Firms And Which Business John Naisbitt On The

ocial Security Ads Are Best? Future OFf Franchising

mpanies banKruptcy .., paying soaring
’\premlums ongoing withouitinsurance. The

' results include lost jobS/Und higher prices, >/l
. Experts™lacpe a litigation explosion inwhich

there is,a private civil lawsuit for-every'ls e

. Jhhericahs. Many of those suing cpunt on a -
- trend of fat awards that assume wrongdoing.
. ‘*r‘r"j -by business. Fzyazz - : '@



A n overweight man with a history
of coronary disease has a heart
attack while trying to start a
lawn mower. In a“suit a?alnst
the manufacturer, he argues that pull-
mp the starter rope required excessive

effort. AJurY awards him SI million in
damages— plus interest.
A (rug dosage adnv-|stered by nos-

P'tal ersonnel to a child who then suf-
ers Ddrain dama,?,e exceeds_the manu-
facturer's specifications. The child's
arents nevertheless sue the manufac-
urer—and are awarded S22 million.

A motorcdvo_llst, injured when he runs
off the road into a parked trur't, sues
the truck’s owner. A mediation hoard,
citing the motorcyclist's own role in the
accident, limits ‘a damage, award to
$20,000. The case goes to a 1u,r¥, which
Increases the award to $4,2 million.

Those examples of recent damage
awards are not isolated. instances but
are part of a cycle that is pulling more
and more husinesses, particularly
smaller and med .tm-sizé ones, info
what has become one of the most seri-
ous problems facing business today—
the liability-insuracce crisis.

The crisis be%lns with damaﬁe
awards in cases that are frequently
based on thin legal grounds. It moves
to the insurance™ companies that raise
Premlums—or limit or deny coverage—
0 stem losses caused by the swollen
awards. It ends up with the businesses
that ‘ace massive cost increases or. are
unable to obtain coverage at an?/ price,
~ For that reason, reform of the_ civil
justice system is a key ?oal of business
organizations that want to ease the, li-
ab|||t¥ crisis. A second goal IS adoption
of a Tederal product-lia |||t¥ law 1o re-
place the present patchwor

ers and retailers to compI%/_ with many
different and often conflicting statutes
or face lawsuits. R

In discussing the overall liability cri-

Wack Hayes, a free-lance writer based
in Roswell. Ga., also contributed to
this article.

of individ-
ual state laws that require manufactur-

" |fV are reaching the point niiere we
can no longer afford product liability
insurance."says Maynard B. Weaver,
president ofan Omaha company that

makes man-lift cranes. He saw Ins
insurance payments rise 500 percent
in one year and his coverage limits
go down.

FMOTO- MAX KIMTtH—**CHIAC iAOUA



Hugejar'll awards and a patchw ork
oflaws are principal reasons

for ascary insurance crisis into
which business has been plunged

sis at a recent congressional hearing,
the U.S. Chamber of Commerce de-
clared:

"A preliminary survey ... indicates
that businesses in every region of the
country have experienced extreme
hardship. In fact. -:here have been busi-
ness closures due to the dramatic in-
crease in premium payments. Each day.
've learn firsthand of another segment
of our economy which has been affect-
ed by this crisis. There seem to be no
boundaries.”

Testifying for the business organiza-
tion. William C. Wyer. president of the
Efetaware State Chamber of Commerce,
added: "Small businesses are bearing
the brunt of the present crisis.”

Evidence from businesses across the
country supports that statement:

Maynard B. Weaver, president of El-
liott Equipment Corporation, an Omaha
manufacturer of man-lift cranes, re-
ports that his liability insurance pay-
ments are SI1S,000 a month, up 500 per-
cent from 1984. though his coverage
has been reduced. "We are reaching the
point where we can no longer afford
product liability insurance." he says.

The Amigo Company, a family-owned
manufacturer of motorized wheel-
chairs. has never had a successful in-
surance claim brought against it. But
General Manager Alden Thieme says
that, because of the insurance crisis, he
does not know whether the company
can stay in business.

Amigo, which has offices in Albu-
querque, X.M.. and a factory in Bridge-
port. Mich., was toid last year that its
insurance premiums were being raised
from 550,000 to $1 70,000.

Though Thieme obtained coverage
from a Bahamas broker for 845,000,
Amigo expects its 1986 liability insur-
ance costs to be 8100,000 to 8120,000.
"The liability crisis is getting complete-
ly out of hand,” he says. His company
experienced the problem firsthand
when it had to face a type of lawsuit
becoming increasingly common—those
in which the defendant is chosen on the
basis not of fault, but ability to pay.

Alden Thieme manages a company
hat manufactures motorized
wheelchairs in Bridgeport, Mich.. .
Although it has never'lost a liability

Thieme recalls that a woman in a
wheelchair, accompanied by her hus-
band. was killed when struck by a car
that had run a red light on a California
street. "The driver had no insurance, so
the husband sued us,” Thieme says.
"The case dragged on for two years
before we won. But it cost us 8170.000
to defend ourselves.”

The company, founded by Thieme's
brother, Allen, has 120 employees, does
810 million a year in sales and is the
leader in its field. Allen Thieme was
named national Small Business Person
of the Year in 1981 for successfully
launching the firm. His brother and
general manager now says that if in-

suit, Its insurance premiums arc
skyrocketing. Thieme blames a legal
.sYstem that,encourage& litigation"and
allows hugejury awards.

*«QTI> C'J«T*S kCICt

surance premiums continue to soar, "it
will wipe us out. If we keep adding to
our costs, we will price ourselves out of
the market."

Vernon Hayes, president of Hayes
and Stolz. which makes grain-process-
ing machinery in Fort Worth, Tex., op-
erated without insurance for several
weeks last year after his primary policy
was canceled. "What do you do?" he
asks. "Everybody in America can't shut
down. And it's hard to put 70 people out
of work." By paying an S00 percent
premium increase, he finally obtained a
new policy, but it did not provide as
much coverage as the canceled policy.

Dick Taylor, a Salt Lake City insur-
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ance agent who is also current presi-
dent of the Independent Insurance
Agents of America, says, “My custom-
ers think I'm nuts suggesting they are
lucky to renew at double last year's
premiums.”

It is becoming more and more appar-
ent, he saj ” that "price is no longer the
issue. It's a question of availability, of
just finding the coverage.”

Joseph Prendergast, American Ski
Federation president, says ski resort
operators are facing premium increases
ranging to 500 percent. He adds that
companies that sell roller skis—which
have wheels and are used on nonsnow
surfaces—are unable to obtain any cov-
erage.

David Hampe had filed no claims un-
der the liability insurance on the wreck-
er and dump truck he uses in his auto
-alvage business in Somerset, Pa., but
'‘ecently received notice his premiums
had nearly doubled. He did not have the
cash needed to pay the bill and took out
a bank loan so he could.

Edward Cone, chief executive officer
of Graco Children's Products, Elverson,
i Pa., says the deductible on his basic-
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David and Ruth Hampe—paying bills
for their Somerset, Pa., auto salvage

yard—needed a bank loan after their
liability insurance premium nearly

doubled.

coverage policy went from S25.000 to
$150,000 in 1985, and he had to canvass
five sources to get the $500,000 cover-
age he needed before anyone would sell
him an excess risk policy. And that pro-
vided one fourth the coverage at a cost
five times greater than his previous pol-
icy. “We have not had any large
claims,” he says. “Our claims experi-
ence does not nearly justify those rates.
But, -because of the cost, we will have
to evaluate our product lines, and we
may get out of some.” One of those
lines is children's car seats.

All 50 states require use of special
car seats for tots, Cone notes. "They
have to meet federal standards," he
says. "It is not a product that is likely
to be used for any other purpose than
the one it's designed for. Yet, in our
court system, that won't mean a thing
to ajury, They see an injured child, and
they say, 'Somebody has to pay.'"

He cites a $10 million claim against
another car-seat manufacturer result-
ing from an accident in which a passen-
ger not wearing a seat belt was thrown
against a baby strapped into a car seat,

Long-range trends, as well as awards

Nation's susiness

Februarv

in specific cases, spotlight the connec-
tion between the litigation explosion in
the nation's courts and the insurance
crisis.

In 1984 there was one private, civil
lawsuit for every 15 Americans. The
number of personal injury cases with
awards of $1 million or more is now
more than 13 times the 1975 total. A
record 12 million lawsuits were filed in
state courts between 1978 and 1983.
The average product liability award has
increased from $345,000 to more than
$1 million in 10 years, and the number
of product liability suits filed in federal
courts alone has tripled since 1960.

There are three times as many law-
yers practicing now as there were in
the 1950s, and it costs 37 times more to
run the tort system than it did then.

Chief Justice Warren Burger says
the American public “has an almost ir-
rational focus—virtually a mania—on
litigation as the way to solve all prob-

lems.”
R the fast-growing insurance crisis
that is affecting more and more
businesses: “How did we get into this
mess?" He continues: “I believe the an-
swer lies in recent legal movements by
activist judges and tort lawyers who
see no bounds to the ever increasing
expansion of tort liability.”

The traditional basis of tort liability
is fault—one individual's actions have
caused harm to another individual, who
seeks recompense. But under the cur-
rent trend, Willard says, tort law is in-
creasingly invoked to punish those who
have done nothing wrong but have re-
sources to pay damages.

Rick Berman, executive vice presi-
dent of Dallas’ S& A Restaurant Corpo-
ration and chairman of the Liability Cri-
sis Steering Committee recently
created by the U.S. Chamber of Com-
merce to coordinate lobbying and other
efforts in behalf of reform, says that
curbing tort system abuses “is the
main road to solution of this problem.”

The Chamber committee, he explains,

ichard K. Waillard, an assistant
U.S. attorney general, asks of

1 was established as a catalyst to bring

together the many interested groups
seeking a solution to the insurance cri-
sis. Among other activities, he points
out, the committee operates a clearing-
house “to share information and to in-
form the public of the dimensions of the
liability problem.”

And the impact of the problem on the
general public is much greater than is
generally realized.
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Ofthe 13 i".S. firms makingfootball
helmets a few years ago, only three
are still in production. The others

Malpractice awards against physi-

i cians reached an average $950,000 in

—

198-1, and the costs of liability insurance
for medical practitioners generally are
changing the way many of them ap-
proach their patients. The trend to de-
fensive medicine involves additional—
and often costly—tests and. procedures
by physicians concerned that failure to
go those extra lengths could lead to
allegations of negligence.

But the combination of higher insur-
ance costs and defensive medicine is
raising the nation's medical bills an es-
timated $2 billion to $4 billion a year, an
expense being felt mainly by employers
who provide health insurance to work-
ers.

Consumers can no longer purchase
the drug Bendectin, which had been the
only safe and effective treatment for
persistent nausea in pregnant women,
The manufacturer took it off the mar-
ket when liability insurance reached $10
million a year, more than 80 percent of
annual sales. A nationwide shortage of
vaccine to protect children from diph-
theria and whooping cough developed

1 when all but one of several companies

manufacturing it halted production in
the face of mounting liability insurance
costs.

Insurance rate boosts are showing up
in the price of goods. Twenty percentof

1 the cost of a stepladder now represents

; the manufacturer’s expenses for liabil-

ity insurance. There is also an effect on
employment. Of the 13 U.S. firms mak-
ing football helmets a few years ago,
only three still are. The others dropped
out because of insurance costs.

j
j
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dropped out because of insurance
costs.

Owners and managers of smaller
businesses could face problems beyond
the immediate question of insurance
coverage, says Jan E. Smith, president
of a Bradenton, Fla., business-invest-
ment firm. “If banks find a company
has lost its liability insurance, they may
start asking, ‘What about those operat-
ing loans we made to that company?’
And they may not renew those notes.

e learn
irst an anot er
oureﬁ nomy

segqment o
rﬂnh Has een affected.
| bu INesses ar(?

g e prunt.o
bility] crisis.

— William C. Wyer,
president, Delaware
State Chamber of
Commerce

ac da

Banks may require liability insurance
before they will make a loan."”

In his testimony to Congress for the
U.S. Chamber, William Wyer said:
"Perhaps this crisis will reserve ulti-
mately its harshest consequences for
American consumers. When obstetri-
cians withdraw from their profession, it
is the quality of health care for all of us
which suffers. When sporting goods
manufacturers go overseas, it is the

Rick Berman, ofDallas' S&A
Restaurant Corporation, heads a
business group seeking state changes
in the legal tort system and uniform
product liability standards.

American worker who becomes unem-
ployed.

“And when ... firms announce price
increases primarily to cover rising in-
surance costs, it is all of us who will
pay more through higher prices."

The actual and threatened problems
of the liability crisis have spurred a
wide range of reactions by those most
affected—individual business and pro-
fessional people, their trade organiza-
tions, the insurance industry and the
legal profession.

These are among steps being taken
on the business side:

e Business people in all fields re
shopping more aggressively for cover-
age by obtaining quotes from several
brokers. They are also accepting higher
deductibles and are self-insuring when
they can afford to.

= Many businesses are hiring consul-
tants to conduct risk audits and help
them analyze their insurance needs
more carefully. Consultants are also
showing companies how to minimize ex-
posure to large damage awards by
keeping detailed records on product-
safety management programs with an
eye toward impressing juries if they
ever face them.

e Some companies unable to meet
massive premium increases or even to
obtain coverage are, like Vernon Hayes
of the Fort Worth machinery-manufac-
turing company, taking the ultimate
step of "going bare"—'operating with-
out liability insurance and hoping for
the best.

- Contractors are setting up Sit:
iaries without assets to work
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liability areas like cleanup of hazardous
waste and asbestos removal.

< Engineers and architects are writ-
ing contracts that require clients to
share the risks or indemnify them
against claims.

e Organizations are establishing spe-
cial programs to help member compa-
nies and individuals curtail exposure to
risk. The American Medical Associa-
tion, for example, is showing physicians
how to avoid or correct situations that
might invite lawsuits. The National
Restaurant Association is teaching
members how to lower their vulnerabil-
ity to lawsuits stemming from later
conduct of customers who have been
served drinks.

In addition to such specific steps,
there is the drive by many business
organizations for long-term reforms in
the civil justice system and in basic
laws on liability.

The National Association of Indepen-
dent Insurers, American Insurance As-
sociation and Alliance of American In-
surers have joined in supporting three
tort system reforms they say will im-
prove the affordability and availability
of liability insurance:

1. Fair application of the "several li-
ability” doctrine, which assigns dam-
ages based on the defendant" deter-
mined share of negligence, rather than
on ability to pay.

2. Abolition of punitive damages in
civil liability litigation on the ground
that they excessively drive up settle-
ments and awards.

3. Adoption of "state of the art”
rules that will limit product, profession-
al and municipal liability claims to stan-
dards prevailing at the time a damag-
ing act takes place, rather than at the
time of litigation.

In addition to the Steering Commit-
tee, the U.S. Chamber of Commerce is
establishing a Blue Ribbon Civil Justice
Action Group to recommend legal sys-
tem changes that would reduce the ex-
tent and cost of litigation and would
increase the availability anti affordabi-
lity of liability insurance.

One area of top concern to those
seeking reform of the civil justice sys-
tem is the practice of compensating
lawyers through contingency fees,
which are based on the amount of dam-
age awards they win for their clients.
Critics say that policy encourages law-
yers to encourage client? to file law-
suits on a no-lose basis—the client in-

: curs no costs if the lawyer does not win
an award.

Tim Reath, chief executive of the

Ski resort operators have more than
weather to worn/ about. They are
paying liability insurance premiums

eastern division of Jardin Insurance
Brokers and past president of the Na-
tional Association of Insurance Bro-
kers, says, "Within a couple of years,
we re going to see some serious reform
activity in this area. W< definitely need
to get off the contingency system."

There is a division within the legal
profession on the system. The Ameri-
can Bar Association published in its
journal recently a debate on the contin-
gency approach, with one lawyer term-
ing it an "indispensable delivery device

for the use of the civil law as a
hammer in support of consumer inter-
ests." But another attorney asserted
that "the pro-plaintiff trend of the last
25 to 30 years" has made the contingen-
cy fee a luxury that "must be con-
trolled or modified in some way ;f the
American system of justice is to be pre-
served."

Peter Perlman, president of the Asso-
ciation of Trial Lawyers of America,
argues that the contingency fee system
cannot be blamed for the surge in per-
sonal injury suits.

"Under the contingency fee system,"
he argues, “victims may have an incen-
tive to bring weak claims, because they
risk nothing. But, conversely, the con-
tingent-fee lawyer has no such incen-
tive, because the compensation for a
weak claim is likely to be zero."”

What about the argument that sharp-
ly increased advertising by lawyers
seeking clients has been a factor in the
litigation explosion? Joel Hyatt, whose
30-second television commercials have
made him one of America's best-known
lawyers and his law firm the nation's

that have increased up fo 500percmr
in a year,

yers has contributed little to increasing
case loads of damage claims.

"The injury area of t.ie law was al-
ready being served by the legal profes-
sion,"” he says. Hyatt, whose firm has
575 attorneys in 200 offices, says their
work is mostly in divorce cases, bank-
ruptcies and probate law. Less than 5
percent is in injury cases, he says,

B The current problem, he says, is

not the large jury awards that
receive much attention, but “the far
greater number of small cases that
should never have been brought to
court,"”

Hyatt says some lawyers created "a
whole frivolous lawsuit industry” after
insurance companies made the "bad
mistake" of deciding “that, if the cost
of litigating a case was greater than
the amount insurers could settle for.
they would make the economic decision
to buy those cases off—pay 55,000 to
settle rather than 58,000 to fight the
case." He says insurers should take the
long view by fighting the bad cases
regardless of the expenses involved.

Some insurance companies have be-
gun to do that and to defend them-
selves in other ways. Increasingly, they
are writing policies to cover only claims
made during the life of the policy, ex-
cluding retroactive claims. Some are
also limiting how much they will pay
for legal defense of the insured compa-
ny and for punitive damages.

Though the tort system and the cur-

ut he does have a recommenda-
tion for the insurance industry.



rent, fragmented product liability law.-
are viewed us the principal pressures
on insurance rates, insurance compa-
nies concede that part of the problem
represents a delayed reaction to early
I'M)s pricing and" investment policies.
Interest rates were so high that the
companies competed intensely for
funds to invest. To attract premiums
that could be used as investment capi-
tal. the entire industry engaged in what
was termed "cash-fiow underwriting.”
A former marketing vice president with
eme of the 10 largest property-casualty
insurers says, 'The theory was that, if
you could sell a dollar's worth of risk
protection for 50 cents and still end up
with a dollar and 5 cents after invest-
ments, you'd be ahead of the game."”

But, in 1984. as losses overtook in-
vestment returns, insurers became far
more careful about what risks they
would take at what price, and premium
increases, limitations and even cancella-
tion of coverage followed.

Another factor that put pressure on
premium costs was the shrinkage of
the reinsurance market, where under-
writers spread risks they have insured.
Andre Maisonpierre, president of the
Reinsurance Association of America,
told a congressional hearing recently:

Insurance policies and reinsurance
contracts written in the 1950s and 1900s
for relatively low premiums are now
responding—pursuant to court doei-
s. ns or retroactive legislation—to
claims which were never anticipated un-
der the contracts. The resulting impact
"ii reinsurance has been traumatic."

Maisonpierre says the withdrawal of
foreign reinsurance capital has reduced
the propertv-casualty industry’s capaci-
ty by about 85 billion, or approximately
7 percent. "We can foresee that 1986
will be much more difficult for U.S.
reinsurers than 1985, simply because
the funds are not going to be avail-
able." lie adds.

Some critics accuse the industry of
overreacting to its revenue probiems. J.
Robert Hunter, president of the Nation-
al Insurance Consumer Organization
and a former federal insurance admin-
istrator, joined with Ralph Nader at a
recent press conference to argue that
industry loss reports were “misleading
and fraudulent." They held that the
85.5 billion loss cited for last year did
not reflect tax credits and the increased
value of investments and listed divi-
dends as expenses.

Franklin W. Nutter, president of the
Alliance of American Insurers, replied
that the criticism was based on "voodoo

FennkUu H. A »e< uresnient ot the
Alliance ofAmerican Insurers, says
he tirailaljihfy of mitforeiahle
.n.suranee depends a a climate of
"legal and regulatory stability, ~

woto " uiom iiu
accounting.” He said the reports were
based on requirements of state insur-
ance regulators who, among other
things, specify that dividends be carried
as expenses. Hunter said insurance
companies do not willingly withhold
coverage: We are not in the business
of not selling insurance."”
Resolution of the problem is not ex-
pected to come quickly. The insurance

Insurance Industry

Gains And Losses

The U.S. insurance industry collects
8249 billion a year in premiums. That is
6.9 percent of the gross national prod-
uct and an average of 8972 for every
man, woman and child in the country.

There are 5,600 insurance companies,
with nearly 2 million employees (a third
of them agents and brokers) and assets
of 8985 billion.

The Insurance Information Institute
says chat 48 percent of the world's pre-
miums are collected in the United
States, followed by Japan, 13 percent,
and West Germany, 8 percent.

Property-casualty insurance in this
country, most of it written by 900 com-
panies, takes in 8118 biilion in premi-
ums. about half of it in personal auto
and homeowner policies and half in
business lines.

For two years, property-casualty in-
surers have had net operating losses. In

.r.dustry -v.U fao-s difrVji::*?. Final
19'5 figure? are expected to -r-rv t
premium co.-t ratio of Ho for tne .ear
compared with 11' for 19*4 The rat."
use? a base of 100, meaning that for
every dollar of premiums in 1985. the
industry paid 81.16 in costs and claims, i

At the same time, the dimension of
the problem end business demands for
action are getting attention. Mary .far.e
Fisher, Washington-based correspon-
dent for the insurance industry publica-
tion, Xational L'udencritcr. say?,
"The members of Congress are getting
heat from their constituents who want
something done about availability and
pricing of liability insurance."

Though the campaigns for civil jus-
tice reform and a uniform product Ili-
ability law continue to be pressed, and
the insurance industry is working its
way out of its financial problems relat-
ed to investment policies of recent
years, many individual businesses wor-
ry that they will sooner or later face the
dilemma of Maynard Weaver of Oma-
ha's Elliott Equipment Corporation:

"We'll go broke if we pay the premi-
ums. If we go bare, we risk product
liability suits shutting us down. We're
just sitting here bleeding to death." 16

To order reprints of this and the fol-
lowing article, see page 77.

19*4 the total loss was 33.8 Million: in
1985. 55.5 billion. Critics charge that
those losses are overstated, but the in-
dustry denies that accusation, stating
that 1985 was the worst year for insur-
ance since the San Francisco earth-
quake of 1906.

The companies have been paying out
81.1? in claims settlements and ex-
penses for every 81 they collected in
premiums.

Of the payout, 88 cents goes for
claims and adjustment expenses, 25
cents for sales and administrative ex-
penses. 2 cents for dividends to policy-
holders and 3 cents for taxes.

Losses in some lines were much larg-
er than the overall loss. General liabil-
ity policies cost the companies 81.51 for
every 81 they got in premiums. Com-
mercial auto liability cost 81.42. Medical
malpractice cost 81.61.
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By Hurry Bacas

noverweight man with a history
A of coronary disease has a heart

attack while trying to start a

lawn mower. In @ »uit against
the manufacturer, he argues that pull-
ing the starter rope required excessive
effort. A jury awards him SI million in
damages—plus interest.

A drug dosage administered by hos-
pital personnel to a child who then suf-
fers brain damage exceeds tne manu-
facturer's specifications. The child's
parents nevertheless sue the manufac-
turer—and are awarded 322 million.

A motorcyclist, injured when he runs
off the road into a parked truck, sues
the truck's owner. A mediation board,
citing the motorcyclist's own role in the
accident, imits a damage award to
320,000. The case goes to ajury, which
increases the award to 34.2 million.

Those examples of recent damage
awards are not isolated instances but
are part of a cycle that is pulling more
and more businesses, particularly
smaller and medium-size ones, into
what has become one of the most seri-
ous problems facing business today—
the liability-insuranee crisis.

The crisis begins with damage
awards in cases that are frequently
based on thin legal grounds. It moves
to the insurance companies that raise
premiums—or limit or deny coverage—
to stem losses caused by the swollen
awards. It ends up with the businesses
that face massive cost increases or are
unable to obtain coverage at any price.

For that reason, reform of the civil
justice system is a key goal of business
organizations that want to ease the li-
ability crisis. A second goal is adoption
of a federal product-liability law to re-
place the present patchwork of individ-
ual state laws that require manufactur-
ers and retailers to comply with many
different and often conflicting statutes
or face lawsuits.

In discussing the overall liability cri-

mack Hayes, a free-lance writer based
in Roswell, Ga, also contributed to
this article.

“11v arc reaching the point where we
can no longer afford product liability
insurance, "says Maynard B. HVnirr,
president of on Omaha company that

makes man-lift cranes. He saw his
insurance payments rise 500 percent
in one year and his coverage limits

go down.
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Hugejury awards and a patchwork
oflaws are principal reasons

for ascary insurance crisis into
which business has been plunged!|

sis at a recent congressional hearing,
the U.S. Chamber of Commerce de-
clared:

"A preliminary survey . indicates
that businesses in every region of the
country have experienced extreme
hardship. In fact, there have been busi-
ness closures due to the dramatic in-
crease in premium payments. Each day.
we learn firsthand of anotner segment
of our economy which has been affect-
ed by this crisis. There seem to be no
boundaries."

Testifying fcr the business organiza-
tion. William C. Wyer. president of the
Delaware State Chamber of Commerce,
added: "Small businesses are bearing
the brunt of the presenc crisis."”

Evidence from businesses across the
country supports that statement:

Maynard B. Weaver, president of El-
liott Equipment Corporation, an Omaha
manufacturer of man-lift cranes, re-
ports that his liability insurance pay-
ments are 318.000 a month, up 500 per-
cent from 1984, though his coverage
has been reduced. "We are reaching the
point where we cat. no longer afford
product liability insurance." he says.

The Amigo Company, a family-owned
manufacturer of motorized wheel-
chairs, has never had a successful in-
surance claim brought against it. But
General Manager Alden Thieme says
that, because of the insurance crisis, he
does not know whether the company
can stay in business.

Amigo, which has offices in Albu-
querque, N.M., and a factory in Bridge-
port, Mich., was told last year that its
insurance premiums were being raised
from 330,000 to 31-50,000.

Though Thieme obtained coverage
from a Bahamas broker for 345.000.
Amigo expects its 1986 liability insur-
ance costs to be 3100,000 to 3120.000.
"The liability crisis is getting complete-
ly out of hand,"” he says. His company
experienced the problem firsthand
when it had to face a type of lawsuit
becoming increasingly common— those
in which the defendant is chosen on the
basis not of fault, but ability to pay.

Aiden Thieme manages a company
that man: ' cturcs motorized
wheelchat< i Bridgeport, Mich.
Although it has never lost a liability

Thieme recalls that a woman in a
wheelchair, accompanied by her hus-
band, was killed when struck by a car
that had run a red light on a California
street. "The driver had no insurance, so
the husband sued us,” Thieme says.
"The case dragged on for two years
before we won. But it cost us 3170.000
to defend ourselves."

The company, founded by Thieme s
brother. Allen, has 120 employees, does
310 million a year in sales and is the
leader in its field. Alien Thieme was
named national Small Business Person
of the Yc_r in 1981 for successfully
launching the firm. His brother and
general manager now says that if in-

suit, its lusnraH  >remiii msiiir
skyrocketing. Thieme blames a legal
system that encourages litigation and
allows hugejury awards.

t-010 cuftriskitce

surance premiums continue to soar, "it
will wipe us out. If we keep adding to
our costs, we will price ourselves out of
the market."

Vernon Hayes, president of Hrvts
and Stolz. which makes grain-process-
ing machinery in Fort Worth. Tex., op-
erated without insurance for several
weeks last year after his primary policy
was canceled. "What do you do."™ he
asks. "Everybody in America can’t shut
down. And it's hard tc put 70 people out
of work." By paying an SO0 percent
premium increase, he finally obtained a
new policy, but it did not provide as
much coverage as the canceled policy.

Dick Taylor, a Salt Lake City insur-
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ance agent who is also current presi-
dent of the Independent Insurance
Agents of America, says, "My custom-
ers think I'm nuts suggesting they are
lucky to renew at double last ypar’s
premiums."”

It is becoming more and more ap >ar-
ent, he says, thal "price is no longer the
issue. It's a question of availability, of
just finding the coverage."”

Joseph Prenaergast, American SKki
Federation president, says ski resort
operators are facing premium increases
ranging to 500 percent. He adds that
companies that sell roller skis—which
have wheels and are used on nonsr.ow
surfaces—are unable to obtain any cov-
erage.

David Hampe had filed no claims un-
der the liability insurance on the wreck-
er and dump truck he uses in his auto
salvage business in Somerset, Pa., but
recently received notice his premiums
had nearly doubled. He did not have the
cash needed to pay the bill and took out
a bank loan so he could.

Edward Cone, chief executive officer
of Graco Children’s Products, Elverson,
Pa., s™ys the deductible on his basic-
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David and Ruth Hampe—paying bills
for their Somerset, Pa,, auto salvage
yard—needed a bank loun after their
liability insurance premium nearly

doubled.

coverage policy went from 525,000 to
$150,000 in 1985, and he had to canvass
five sources tc get the $500,000 cover-
age he needed before anyone would sell
him an excess risk policy. And that pro-
vided one fourth the coverage at a cost
five times greater than his previous pol-
icy. "We have not had any large
claims,” he says. "Our claims experi-
ence does not nearly justify those rates.
But, -because of fhe cost, we will have
to evaluate our product lines, and we
may get out of some.” One oi those
lines is children's car seats.

All 50 states requ'“e use of special
car seats for tots, Cone notes. "They
have to meet federal standards," he
says. "It is not a product that is likely
to be used for any other purpose than
the one it's designed for. Yet, in our
court system, that won't mean a thing
to ajury, They see an injured child, and
they say, 'Somebody has to pay," "

He cites a 510 million claim against
another car-seat manufacturer result-
ing irom an accident in which a passen-
ger not wearing a seat belt was thrown
against a baby strapped into a car seat.

Long-range trends, as well as awards
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in specific cases, spotlight the connec-
tion between the litigation explosion in
the nation's courts and the insurance
crisis.

In 1984 there was one private, civil
lawsuit for every 15 Americans. The
number of personal injury cases with
awards of $1 million or more is now-
more than 13 times the 1975 total. A
record 12 million lawsuits were filed in
state courts between 1978 and 1983.
The average product liability award has
increased from $345,000 to more than
$1 million in 10 years, and the number
of product liaoility suits filed in federal
courts alone has tripled since 1960.

There are three times as many law-
yers practicing; now as there were in
the 1950s, and it costs 37 times more to
run the tort system than it did then.

Chief Justice Warren Burger i~vs
the American public "has an almost ir-
rational focus—virtually a mania—on
litigation as the way to solve all prob-

lems.”
R the fast-growing insurance crisis
that is affecting more and more
businesses: “How did we get into this
mess?" He cont'nues: "I believe the an-
swer lies in recent legal movements by
activist judges and tort lawyers who
see no bounds to the ever increasing
expansion of tort liability.”

The traditional basis of tort liability
is fault—one individual’'s actions have
caused harm to another individual, who
seeks recompense. But under the cur-
rent trend, Willard says, tort law is in-
creasingly invoked to punish those who
have done nothing wrong but have re-
sources to pay damages.

Rick Berman, executive vice presi-
dent of Dallas' S& A Restaurant Corpo-
ration and chairman of the Liability Cri-
sis Steering Committee recently
created, by the U.S. Chamber of Com-
merce to coordinate lobbying and other
efforts in behalf of reform, says that
curbing tort system abuses "is the
main road to solution of this problem."

The Chamber committee, he explains,
was established as a catalyst to bring
together the many interested groups
seeking a solution to the insurance cri-
sis. Among other activities, he points
out, the committee operates a clearing-
house "to share information and to in-
form the public of the dimensions of the
liability problem."

And the impact of the problem on the
general public is much greater thar is
ger "eeally realized.

ichard K. Waillard, an assistant
U.S. attorney general, asks of
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Ofthe 13 U.S. firms making football
helmets a few years ago, only three
are still in production. The others

Malpractice awards against physi-
cians reached an ave-age $950,000 in
1984. and the costs of liability insurance
for medical practitioners generally are
changing the way many of them ap-
proach their patients. The trend to de-
fensive medicine involves additional—
and often costly—tests and procedures
by physicians concerned that failo-e to
go those extra lengths could lead to
allegations of negligence.

But the combination of higher insur-
ance costs and defensive medicine is
ra:' ng the nation's medical bills an es-
tii  ced $2 billion to $4 billion ayear, an
t.vpense being felt mainly by employers
who provide health insurance to work-
ers.

Consumers can no longer purchase
the drug Bendectin. which had been the
only safe and effective treatment for
persistent nausea in prtjnant women.
The manufacturer took it off the mar-
ket when liability insurance reached $10
million a year, more than 80 percent of
annual sales. A nationwide shortage of
vaccine co protect children from diph-
theiia and whooping cough developed
when all but one of several companies
manufacturing it halted production in
the face of mounting liability insurance
costs.

Insurance rate boosts are showing up
in the price of goods. Twenty percent of
the cost of a stepladder now represents
the manufacturer's expenses for liabil-
ity insurance. There is also an effect on
employment. Of the 13 U.S. firms mak-
ing football helmets a few years ago,
only three still are. The others dropped
out because of insurance costs.

dropped out because of insurance
costs.
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Owners and managers of smaller
businesses couid face problems beyond
the immediate question of insurance
coverage, says Jar. E. Smith, president
of a Bradentor, Fla., business-invest-
ment firm, "If banks find a company
has lost its liability insurance, thoy may
start asking, 'What about those operat-
ing loans we made to that company?'
And they may not renew those notes.

ac dag we Iea[]
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—William C. Wyer,
president, Delaware
Slate Chamber of
Commerce

Banks may require liability insurance
before they will make a loan.”

In his testimony to Congress for the
U.S. Chamber, William Wyer said:
"Perhaps this crisis will reserve ulti-
mately its harshest consequences for
American consumers. When obstetri-
cians withdraw from their profession, it
is the quality of health care for all of us
which suffers. When sporting goods
manufacturers go overseas, it is the

Rick Berman, of Dallas' S&A
Restaurant Corporation, heao.a
business group seeking state changes
in the legal tort system and uniform
product liability standards.
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American worker who becomes unem-
ployed.

“And when ... firms announce price
increases primarily to cover rising in-
surance ,osts, it is all of us who will

: pay more through higher prices.”

The actual and threatened problems

of the liability crisis have spurred a
1 wide range of reactions by those most
J affected— individual business and pro-

fessional people, their trad»> .rganiza-
tions, the insurance indus..y and the
legal profession.

These are among steps being taken
on the business side:

= Business people in all fields are
shopping more aggressively for cover-
age by obtaining quotes from several
brokers. They are also accepting higher
deductibles and are self-insuring when
they can afford to.

= Many businesses are hiring consul-
tants to conduct risk audits and help
them analyze their insurance needs
more carefully. Consultants are also
s..owing companies how to minimize ex-
posure to large damage awards by
keeping detailed records on product-
safety management programs with cn
eye toward impressing juries if they
ever face them.

e Some companies unable to neet
massive premium increases or even to
obtain coverage are. like Vernon Hayes
of the Fort Worth machinery-manufac-
turing company, taking the ultimate
step of "going bare"—operating v-.ith-
out liability insurance and hoping for
the best.

= Contractors are setting up subsid-
iaries without assets to work in high
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liability areas like cleanup of hazardous
waste and asbestos removal.

< Engineers and architects are writ-
ing contracts that require clients to
share the risks or indemnify them
against claims.

= Organizations are establishing spe-
cial programs to help member compa-
nies and individuals curtail exposure to
risk. The American Medical Associa-
tion. for example, is showing physicians
how to avoid or correct situations tha>
might invite lawsuits. The Nations|
Restaurant Association is teaching
members how to lower their vulnerabil-
ity to liwsuits stemming from later
cc.'ducr of customers who have been
served drinks.

In addition to such specific steps,
there is the drive by many business
organizations for long-term reforms in
the civil justice system and in basic
laws on liability.

The National Association of Indepen-
dent Insurers, American Insurance As-
sociation and Alliance of American In-
surers have joined in supporting three
tort system reforms they say will im-
prove the affordability and availability
of liability insurance:

1. Fair application of the '‘several li-
ability" doctrine, which assigns dam-
ages based on the defendant's deter-
mined share of negligence, rather than
on ability to pay.

2. Abolition of punitive damages in
civil liability litigation on the ground
that they excessively drive up settle-
ments and awards.

3. Adoption of "state of the art"
rules that will limit product, profession-
al and municipal liability claims to stan-
dards prevailing at the time a damag-
ing act takes place, rather than at the
time of litigation.

In addition to the Steering Commit-
tee. the U.S. Chamber of Commerce is
jtablishing a Blue Ribbon Civil Justice
Action Group to recommend legal sys-
tem changes that would reduce the ex-
tent and cost of litigation and would
increase the availability and affordabi-
lity of liability insurance.

One area of top concern to those
seeking reform of the civil justice sys-
tem is the practice of compensating
lawyers through contingency <ces,
which are based on the amount of dam-
age awards they win for their clients.
Critics say that policy encourages law-
yers to encourage clients to file law-
suits on a no-lose basis—the client in-
curs no costs if en*3lawyer does not win
an award.

Tim Reath. chief executive of the

a'u r n

i'L'i resort operator* have mare than
weather to worry about. They are
paying liability insurance premiums

eastern division of Jardin Insurance
Brokers and past president of the Na-
tional Association of Insurance Bro-
kers. says. "Within a couple of years,
we're going to see some serious reform
activity in this area. We definitely need
to get off the contingency system."”

There is a division within the legal
profession on the system. The Ameri-
can Bar Association published in its
journal recently a debate on the contin-
gency approach, with one lawyer term-
ing it an "indispensable delivery device

for the use of the civil law as a
hammer in support of consumer inter-
ests." But another attorney asserted
that "the pro-plaintiff trend of the last
25 to 30 years" has made the contingen-
cy fee a luxury that "must be con-
trolled or modified in some way if the
American system of justice is to be pre-
served."”

Peter Perlman, president of the Asso-
ciation of Trial Lawyers of America,
argues that the contingency fee system
cannot, be blamed for the surge in per-
sonal injury suits.

"Under the contingency fee system,"
he argues, “victims may have an incen-
tive to bring weak claims, because they
risk r.~hing. But, conversely, the con-
tingent-fee lawyer has no such incen-
tive, because the compensation for a
weak claim is likely to be zero."

What about the argument that sharp-
ly increased advertising by lawyers
seeking clients has been a factor in the
litigation exDlosion? Joel Hyatt, whose
30-second television commercials have
made him one of America's ben-known
lawyers and his law firm the nation's

‘ha! have increased up fo jOOperrm-
in a year,

second largest, says advertising by law-
yers has contributed little to increasing
case loads of damage claims.

"The injury area of the law was al-
ready being served by the legal profes-
sion. ' he says. Hyatt, whose firm has
575 attorneys in 200 offices says their
wo 'k is mostly in divorce cases, bank-
ruptcies and probate law. Less than 5
percent is in injury cases, he says.

B The current problem, he says, is

not the iarge jury awards that
receive much attention, but "the far
greater number of small cases that
should never have been brought to
court."”

Hyatt says some lawyers created "a
whole frivolous lawsuit industry” after
insurance companies made the "bad
mistake" of deciding "that, if the cost
of litigating a case was greater than
the amount insurers could settle for,
they would make the economic decision
to buy those cases off—pay 55,000 to
settle rather chan 38.000 to fight the
case.” He says insurers should take che
long view by fighting the bad cases
regardless of the expenses involved.

Some insurance companies have be-
gun to do that and to defend them-
seives in other ways. Increasingly, they
are writing policies to cover only claims
made during the life of the policy, ex-
cluding retroactive claims. Some are
also limiting how much they will pay
for legal defense of the insured compa-

ny and for punitive damages.
Though the tort system and che cur-

ut he does have a recommenda-
tion for the insurance industry.



rent. :r:ii::nented product liability law?
ire Mew»-ii i> the principal pressure?
en .n..ir r.ce rates, .n.-urar.ce compa-
nies concede that part tne problem
represent? a delayed reaction to eariy
ifisils pricing and investment policies,
interest rates were so high that the
companies competed intensely tor
funds to invest. To attract premiums
that eouid be used as investment capi-
tal. the entire industry engaged in what
was termed “"cash-fiow underwriting.'
A former marketing vice president with
<re of the 10 largest property-casualty
insurers says, "The theory was that, if
you could sell a dollar's worth of risk
protection for 50 ents and still end up
with a dollar and * cents after invest-
ments. you'd be ahead of the game "

But. in 1984. as losses overtook in-
vestment returns, insurers became far
more careful about what risks they
would take at what price, and premium
increases, limitations and even cancella-
tion of coverage followed.

Another factor that put pressure on
premium costs was the shrinkage of
the reinsurance market, where under-
writers spread risks they have insured.
Andre Maisonpierre. president of the
Reinsurance Association of America,
told a congressional hen ing recently:
"Insurance policies and reinsurance
contracts written in the 1950s and 1960s
for relatively low pn 'hums are now
responding—pursuant to court deci-
sions or retroactive legislation—to
claims which were never anticipated un-
der the contracts. The resulting impact
on reinsurance has been traumatic.”

Maisonpierre says the withdrawal of
foreign reinsurance capital has reduced
the property-casualty industry's capaci-
ty by about 35 billion, or approximately
7 percent. "We can foresee that i986
will be much more difficult for U.S.
reinsurers than 1985, simply because
the funds are not going to be avail-
able," he adds.

Some critics accuse the industry of
overreacting to its revenue problems. J.
Robert Hunter, president of the Nation-
al Insurance Consumer Organization
and a former federal insurance admin-
istrator, joined with Ralph Nader at a
recen' press conference to argue that
industry loss reports were ' misleading
and fraudulent." They hel 1 that the
85.5 billion loss cited for last year did
not reflect tax credits and the increased
value of investments and listed divi-
dends as expenses.

Franklin W. Nutter, president of the
Alliance of American Insurers, replied
that the criticism was based on "voodoo

t »vfil. A <m( urt-suieatof tim

Alliance nf American Insurers. says
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accounting." He said the reports were
based on requirements of state insur-
ance regulators who, among other
things, specify that dividends be carried
as expenses. Hunter said insurance
companies do not willingly withhold
coverage: "We are not in ihe business
of not selling insurance."”

Resolution of the problem is not ex-
pected to come quickly. The insurance

Insurance Industry

Gains And Losses

The U.S. insurance industry collects
32-19 biliion a year in premiums. That is
6.9 percent of the gross national prod-
uct and an average of 3972 for every
man, woman and child in the country.

There are 5.600 insurance companies,
with nearly 2 million employees la third
of them agents and brokers) and assets
of 3985 billion.

The Insurance Information Institute
says that 48 percent of the world's pre-
miums are collected in the United
States, followed by Japan, 13 percent,
and West Germany, 8 percent.

Property-casualty insurance in this
country, most of it written by 900 com-
panies, takes in 8118 billion in premi-
ums, about half of it in personal auto
and homeowner policies and half in
business lines.

For two years, property-casualty in-
surers have had net operating losses. In

.r.dustry >tii face? i.rr'.cu.:v rir.u.
19*5 figures are expected in -Wo i
premium cosi ratio -j! 116 for t:ie .car
compared with 11* for I'**4 'The ratio
use? a base of U"> meaning that for
every dollar of premiums m 19*5, the
industry paid 81.16 in costs and claims.i

At the same time, the dimension of
the problem and bui iness demands for
action are getting attention. Mary Jane
Fisher, Washington-based correspon-
dent for the insurance industry publica-
tion. Xatio'ial i'nderwnter. says.
"The members of Congress are getting
neat from their constituents who want
something done about availability and
pricing of liability insurance,”

Though the campaigns for civil jus-
tice reform and a uniform product li-
ability law continue to be pressed, and
the insurance industry is working its
way out of its financial problems relat-
ed to investment policies of recent
years, many individual businesses wor-
ry that they will sooner or later face the
dilemma of Maynard Weaver of Oma-
ha's Elliott Equipment Corporation:

"We'll go broke if we pay the premi-
ums. If we go bare, we risk product
liability suits shutting us down. We're
just sitting here bleeding to death." >6

To order reprints of this and the fol-
lowing article, see page 77.

1984 the total loss was 33.8 billion- in
1985. 85.5 billion. Critics charge that
those losses are overstated, but the in-
dustry denies that accusation, stating
that 1985 was the worst year for insur-
ance since the San Francisco earth-
quake of 1906.

The companies have been paying out
51.18 in claims settlements and ex-
penses for every 31 they collected in
premiums.

Of the payout, 88 cents goes for
claims and adjustment expenses. 25
cents for sales and administrative ex-
penses, 2 cents for dividends to policy-
holders and 3 cents for taxes.

Losses in some lines were much larg-
er than the overall loss. General liabil-
ity policies cost the companies 81.51 for
every 31 they got in premiums. Com-
mercial auto liability cost 31.42. Medical
malpractice cost 31.61.



roduct liability law in this coun-
P try is a confusing patchwork.

Only 31 states have statutes, and

no two are the same. Congressio-
nal bills establishing uniform nation-
wide standards have been stymied re-
peatedly, with trial lawyers leading the
lobbying.

The result is confusion for business-
es, insurers and injury victims ali ,e. A
case that would be won in one state
would be lost in another.

With lawsuits increasing more than
500 percent in a decade, courts have
become clogged. Decisions are delayed.

Litigation takes years to run its
course before victims are compensated,
and then legal costs often take more
than half the money paid in claims. A
Rand Corporation study of asbestos li-
ability cases showed that lawyers' fees
consumed 63 percent of all damage
awards. Since the 1950s the population
has grown 60 percent, the number of
lawyers 200 percent and the cost of the
tort system, adjusted for inflation, 700
percent.

Although liability law arises from the
tort system—a person who wrongs an-
other must compensate him for the
wrong—in recent practice it has been
moving in new directions.

Questions of negligence and fault
("Did someone do wrong, and did it
cause this injury?") have grown nearly
irrelevant. Instead, courts have moved
toward a concept of entitlement to inju-
ry compensation: "A person h? "sen
hurt, and somebody has to pay s}
involved has the deepest pockets?'

The judge in the celebrated Agi t
Orange case pressured the seven eh ,.i-
icp.l company defendants to pay j'S’l
million to Vietnam veterans and t. e.r
families even though, he said later, he
did not believe there was any medical
evidence to support their claims.

In this effort to find compensation
for victims, judges have created a doc-
trine of “strict liability.” This means
that manufacturers are responsible for
more than doing their best to produce
products without defects. They are also
responsible for creating product de-
signs whose usefulness outweighs all
possible hazards, and they must fore-
see ways in which a product might be
misused and warn against them.

U.S. Asst. Atty. Gen. Richard K
Willard (left) blames lawyers and
judges who hat'e tried to compensate

The limits on manufacturers' liability
have been steadily expanded.

Biro Manufacturing Company in
Marblehead, Ohio, is being sued for a
hand injury caused by a hamburger
grinder the company sold 27 years ago.
Originally sold to the Air Force, the
grinder was privately owned and in
commercial use when the accident took
place. Its safety guard had been re-
moved.

H.B. Pouse & Company in Chicago is
being sued for injuries on a bench mill-
ing machine it sold in 1947. The ma-
chine, still owned by the original pur-
chaser, was being used by a new
operator in an obviously unsafe man-
ner.

Business people generally want laws
that assure a reasonable balance be-
tween rights of plaintiffs and defen-
dants.

Some have proposed that product li-
ability be removed from the area of tort
and a new no-fault compensation sys-
tem be created that would operate like
workers’ compensation The system,
supported by business taxes, would use
administrative shortcuts to avoid
courts, guarantee victims speedy relief
from economic losses and protect man-
ufacturers from suits.

Other business people, and the Rea-
gan administration, see the answer in

afe uardﬁfar
that are
n| 0rm naglonwide—
?e are reformers
goals

all plaintiffs at the expense ofanyone
with aeep pockets.
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reforming present liability laws, A co-
alition of business groups has advanced
the following as goals of such reform:
< A fault-based standard for judging
the adequacy of product design and the
appropriateness of safety warnings.

= A statute of limitations on the time
period during which manufacturers can
be held liable for a defective product.

e A standard limiting the number
and size of punitive damage awards for
injuries from a particular product de-
fect.

= A standard requiring that damages
reflect the extent to which plaintiffs
contributed to their injuries.

< A clear presumption that govern-
ment contractors are not liable for inju-
ries resulting from equipment < sys-
tems that they have built to
government specifications.

Sen. Robert W. Kasten (R-Wis.), au-
thor of the best-known reform bill, says
enactment would "put money for inju-
ries back into the hands of the victims
rather than in the pockets of lawyers."

He says uniform nationwide liability
standards, “by placing cioar responsi-
bility on people who make unsafe prod-
ucts. will bring about the manufacture
of safer products ... and do so without
one cent spent for additional regula-
tion.” IS

—Harry Bacas
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e are now seeing the glimmers ofa new legal crisis in
America. It arises from the clamor over liability in-
surance and avague unease thatiawyersare exercis-
ing too much influence. Th United States now has
more lawyers (an estimate '5,000 of them in 1985)
per capita than any other major no in. Since 1950, their
numbers have grown twice as fast as the population. But our.
sense that lawyers are meddling too much sits awkwardly with
the great American faith in law as a remedy for ulmost any ill.
Or, as one book a few years ago put it, "Sue the B'st*rds,"

The key to understanding this confusion—if not entirely
dispellmg it—is to grasp a basic truth. Lawyers and law firms
are busincss-s, and their business is conflict. Creative lawyer-
ing often means exp'oitiug or creating conflicts. Just as compa-
nies develop new piquets, so lawyers search for new legal
theories on which tosue. Rightsofaction are lawyers' markets.
But their economic self-interest—their legal innovations—
may subvert their social usefulness. The civil-justice system'’s
essential purpose is to re-
solve conflict, not to excite it,

it's often a pretense that
lawyers represent other peo-
ple's grievances rather than
their own economic inter'
ests. There are thousands of
cases where lawyers, not
their supposed clients, are
the main aggressors. In the
early 1980s, for example,
many new "high technol-
ogy" companies sold stock to
the public. Many of these ad-
mittedly speculative stocks
subsequently collapsed. Now
there are dozens of suits against these companies, the r offi-
cers, accountants and insurance companies alleging that in-
vestors were misled. But the suits have been brought by a few
law rirms on a contingency-fee basis. The lawyers—who typi-
cally take 30 percent or more of a settlement or damages—
stand to win the most.

Ofcourse, a rising tide of lawsuits is not the only reason for
more lawyers. Greater government regulation, complicated
tax rules and expanding international business have all con-
*. buted. But the growth of lawsuits also has a big multiplier

"ect. It requires defense lawyers and lawyers to advise people
and companies how to avoid being sued. Consider the evidence
of more litigation:

m Since 1970, membership of the Association of Trial Law-
yers of America has nearly tripled, to 00,000. (In the same
period, all lawyers rose 90 percent.) To belong, halfa lawyer’s
work must be representing people in personal-injury cases.

m The number ofproduct-liability cases filed in federal courts
has risen from 1,579 in 1975 to 10,745 in 1984. Although most
cases are settled before trial, the volume of jury awards m
product-liability and medical-malpractice suits roughly tripled
between 1975 and 1984, says Jury Verdict Research Inc.

m Since the mid-1970s, suits against officers and directors of
public corporations—from shareholders, employees, custom-
ers and others—have more than doubled, according to The
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The big danger

IS becoming an

overly cautious,
rigid society
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Wyatt Co., a Chicago actuarial firm. Many of these cases are
contingency-fee cases.

To be fair, the liability*insurance mess—complaints from
doctors, cities, consulting engineers, day-care centers and oth-
ers that insurance is too costly or unavailable—is not entirely
the doing of lawyers. The insurance industry bears much of the
blame. A few years ago companies lowered premiums to com-
pete for business. They expected to earn lush profits by invest-
ing premium income ot high interest rates. Declining interest
rates wrecked thatgamble and, combined with steep insurance
losses, triggered premium increases and coverage cutbacks
But the insurers’ blunder only mitigates the role of lawyers.

Side effects: Ifcourts adopt expansive liability doctrines, then
the costs—not just insurance—will be huge. The gravest dan-'
ger is becoming a precautionary society. Unintended side
effects are already emerging. The threat of suits has driv-
en some drug companies from manufacturing vaccines; con-
sulting engineers now refuse to work on hazardous sites for
fear of suits. Companies are
losing outside directors for
lack of liability coverage. As
attorney Peter Huber ar-
gues, courts deal poorly with
the full social effects of prod-
ucts, like vaccines, whose
public benefits overwhelm
the risks. Courts see only
mistakes. "Beneficiaries of
risk-reducing products.. .do
not litigate," he writes,

Stating the problem is eas-
ier than solving it. Lawsuits
are an important discipline
on corporate and individual
irresponsibility. They do conipensate victims, There is no neat
dividing line between too much or too little liability. But we can
impose self-restraint on the legal system by treating lawyers
for what they are—businesses. We need legal rules with proper
economic incentives. In damage suits, the losing side should
always pay the otiier side's legal fees. This would Jeter weak
suits by reducing the pressure for expedient settlements that
oi:less than the costof litigation. And'a losing defense would
ultimately pay if its delays ran up the other side’s costs.

These common-sense ideas strike many lawyers as radical.
They aren’t. One inevitable complaintis that havinglosers pay
would make it tougher for people of .modest means to bring
legitimate cases to court. This is nonsense. The reality is that
the contingency-fee lawyer is already financing these cases."
Strong cases would be more attractive under this system, be-
cause—aside from the contingency fee— the lawyer would also
recover costs. But weak cases would be less attractive (the
losing contingency-fee lawyer would pay the other side’s legal
fees), rnd they should be. The system exists to settle conflicts,
not to generate lawyer caseloads. In a subtle way, commercial
interests of lawyers now corrupt the law.

So let the lawyers grumble. If the current insurance mess
leads to any good, it will be renewed political interest in our
legal system. And that is as it should be. To paraphrase an old
clichd: law is sometimes too important to be left to lawyers.
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