' 1fAaliv n uxiJviyXxduv-I-v.xXx U1V U ViIiw AJJLIX X X U n X J.Ju U J e AV /] -A m V> \VVT # X—

3424 HIJDD SB 377/HB 532 (FILE 3: BILLS, FISCAL NOTES & AMENDMENTS)



IU. Tin" Supreme Ikinilnf New Jersey shall adopt rales nf court
Ulijuupriule ui iuxx-t>isur> to elTcctuuto the purjiune of this act.
Tlio Administrative Office of tin- Courts mliiill not Inter timi> March
I of each year file with thf tiovcrinir und la.";iislutuir n report on
the impact nf the implementation of thin act on uiitoinnliilr in-
mira'ice senlenient pi-jili. t>ami rnsls, anil On eolirt (T.bmlurs and
workload.

11 This act ahull take efTect imniedintcly lint sections | through
11 sliull remain inoperative until Juuiiury 1, 1084 or until the udop-
limi uf apprnpriale rilex hy Uie Supreine Court nf NOW Jersey,

wliichcver shall be later.

STATKMKNT

Thin bill ratuhlishcti u systein of judicial arbitration for tort
action cluima. for noneconomic or economic loss, filed in tiie
Superior Court of tliis Stutf;, if Illie amoimt in controversy ih
flfiflo0.IX) nr less nr. in llie nun nf n LTcatcr amount, the parties
ujirec In Mihniit the controversy ww arbitration, If the uction w
for both economic and noneconomic loan, the SIfilKXL.0O shall apply
to the amount in controversy for noneconomic dnninces.

The parties to the arbitration may njrree to the nuuiher ami o~
simi*s In be dpxitrnntrd as arbitrators:otherwise the arbitrators shall
he i-eleeleil from a list nf retired judces mul praPticin<r ntlorneys
compilcil liv the itssicument jndtte, iii u manner to he prcMerilied hy
the Slate Napiein” Cnart. Cmitriiversics on which arbitration
ilecisiuiib Iitthyp U™fti rendered prior to tic flline of the actioe are
exempted from lhe hill's provisions.

Any parly lu Ihe urlnlruliva may request a trial dc novo of the
controversy, during which no reference shall lie made to the arbitra-
tion pinceislinus or decision. The party uskim; for a triul de novo
ahull pay the arbitrators’ fees. That party shall also lie uRsessed
court costs and the reasonable costs of the trial to the other parties.
ini'liidint' reasonable attorneys' fees, not Iu | the ainnnnt of
(lamaircs awarded that |uiity. it ilmt party is ihe tine to which the
award is made, the com'! muy reduce or eliminate the assessment
lo the extent tim| the mitrl derision is more favoruhle to the filllie
pn;t>. Tin- payment ut court costs may he uuived hy the court,
upon it lindimt tiiul lie- payments would create a siihsluniml
gconomic hunlsinp nrare not in the interesta of justice.



GENERAL AND DOMESTIC RELATIONS Rule 29

TRANSCRIPT OF TESTIMONY

(J) The Arbitrators shall not be required to make a transcript of
the proceedings before them. |If any party shall desire a transcript,
he shall provide a reporter and Czuse a recnH to be made. The party
requesting the same shall pay the cost the; *which shall not be con-
sidered costs in the case. Any party desir ,a copy of any transcript
shall be provided with it by the reporter upa., payment therefor, based
upon the usual charges m?c a copy ofa deposition plus one-half
of the cost of the reporter taring.

Part IV. Reportand Award— Not aJudgment

(A) Within thirty (30) days after the hearing, the Board of Arbitra-
tion shall file a report and award in the office of the Arbitration Com-
missioner acting for the Clerk of Courts, and on the same day shall
mail or otherwise forward copies thereof to all parties or their coun-
sel. An award may not exceed S10,000.00 exclusive of interest unlta$,
in an action containing several party claimants, the Court, when re-
ferring the case to arbitration at pre-trial, orders that the 510,000.00
limitation apply separately to one or more of the claimants or as
agreed to by the parties in accordance with Part | hereof. The report
and award shall be signed by all of the members of the Board. In the
event all three members do not agree on the finding and award, the
dissenting member shall write the word "Dissents" before his signa-
ture. A minority report shall not be required unless the dissenting
arbitrator elects to submit the same due to unusual circumstances.
The Arbitration Commissioner shall make a note of the report and
award on his docket and file the original report with the Clerk o?
Courts forthwith.

LEGAL EFFECT OF REPORT AND AWARD;
ENTRY OF JUDGMENT

(B) The report and award, unless appealed from as herein provided,
shall be final and shall have the attributes and legal effect of a verdict.
If no appeal is taken within the time and in the manner specified there-
for, the Court shall enter judgment in accordant therewith. After
entry of such judgment, execution process may be issued as in the
cere -« other judgments.

Part V. Compensation of Arbitrators

(A) Each member of a Board of Arbitration who has signed an
award or files a minority report shall receive as compensation, for his
services in each case a fee of Forty Dollars (540.00). When more
than one case arising out of the same transaction is heard at the same
hearing or hearings, it shall be considered as one case insofar as com-



2. That the action of one or more of the Arbitrators was pro-
cured by misconduct or corruption.

Copies of said exceptions shall be served upon each Arbitrator and
the Arbitration Commissioner within 4S hours after filing and shall
be forthwith assigned for hearing before the Administrative Judge
orajudge assigned by him to conduct a hearing thereon.

If such exceptions shall be sustained the report of the Board shall
be vacated by the Court and the case set for trial. The filing of ex-
ceptions shall to), the running of the thirty (30) days appeal period
(p:rovided in (A) above until a determination of the exceptions by the

ourt.

Amended Feb. 25,1977; Jan. 3,197S.



62nd OREGON [.HGISLATIVK ASSE MBI Y- I9R" Regular Session

Enrolled

House Bil5 2361

Sponsored by COMMITTEE ON JUDICL ARY (al ihe request of Commission on the Judicial
Brunch)

CHAPTER i

Re'aung lo civil actions.
Be Il Enacted hs the People or the State of Oregon:

SECTION 1. (1) An arbitration program under this Act for civil actions may be established for.

(a) The circuit court in a judicial district by an affirmative vote of a mad'ority of the judges of the court,
subject to the approval of Lhe Chief Justice of the Supreme Court, or by an order of the Chief Justice.

(b) The district court for a county or counties bK an affirmative vote of a mad'ority of the judge' of the
cotin, subject to the approval of the Chief Justice of the Supreme Coun. or b> an order of the Chief Justice

(2) Rules consistent with this Act to govern the operation and pioccdurc of 3n arbitration prop=m
established under subsection (1) of this section for a coun may be made in the same manner a« other rules
applicable to ine coun pursuant to ORS 1.002 (1), 3.0f5(3). 3.220, 46.280 or 46 665 (3). Rules to govern Inc
operation and Procedure of a program made pursuant to ORS 3.065 (3). 3.220, 46 280 or 46 665 (3) are subject to
(he approval ot the Chief Justice of the Supreme Coun

(3) This Act does not apply to appeals from a county, justice's or municipal coun or actions in the small
claims department of a district coun.

SECTION 2. (1) In a civil action in a circuit or district court having an arbitration program established
uhnder secftion | of this Act, where all parties have appeared, the court shall refer the action to arbitration under
this Act if:

(a) The only relief claimed is taatw iidi nu—eyof-damages,. and no party assert* » ctninr for rmwtry nrs
(\;/e__neral and special damages in an amount exceedin®.ikXQOQ.lathe-circuitcou*. or in an amount exceeding

litfttMu-tfwnJrsti ir(couit.le\/_Iaeretrf*nUI_UI fee* .costs and-disbursement*~and inteirsrorrjudgment.
éb)The actionis"*.domttrieT rtattW tt"Air, Tts defined in ORS 107.5 IffTH* wfnei*the pnfy cw ucscetf is*lie is
the"division or other disposition-0T property hetween the parties.
" (2) The pfaMdiny#'MdfcM.th sPMn.mBy-exeiBpt tiuirp arbitration under- this Act a civil action tha.
otbieiwise would be referred lo arbitration under subsection (L) of this section, or may remove from further
arbitration proceedings a civil aelien that has been referred to arbitration under subsection (1) of this section,
when, in the opinion u' the judFe, good cause exists for that exemption or removal.

SECTION 3. (1) In a civil action in a circuit or district court having an arbitration program established
under section 1of this Act, where all parties have appeared and-ajjrcc i*Afbitfaiiwvby stipulation, the court
shall refer the action to arbitration under this Act if:

(a) The relief claimed is more than or other than recovery of money or damages.



CODE OF CIVIL PROCEDURE  § 1141.20

(ci The cue ihall be aubm]tted to mrbltratlon at an earlier time upon the written

request of si! pUir t.ffs. auhg]ect lo a motion by a defendant for good cause thowo
to delay the arbitration hearing.

(Added by Stats.\&Ti, c. 743, p. — , J 2. operative July 1, 1979.)

. . . Operative July 1,1919
gy i
CPS R raion 1 17, 11,

| 114117 Tolling limitation! on dismissal for lack ot prosecution

Submlsaion of an action to arbitratjon pitwunn: to tbi® chapter shall not toll the
runtime of the time Perlgds contained In Section V3 n* to actions filed on or after
the operative date of this_chapter.  Submission to nrliitration pursuant to a court
order within sii months of the expiration of the stafutory period ahall toll the run-
n|ndg of luch Fenod nntll tbe filing of an arbitration award,

(Added by Stats.1978, ¢. 743, p. — % 2, operative July 1, 1979))

Operatize July J, 1979

Liprary ftaftrancta. _
e

ot Acudnd | CSi.

| 114118 Arbitrator*; qualification*; chmpamatlon; Mlactlon; dI*qu*llflcation

(Iai Arbitrators shall tuawHoo** jiulaawamjPCinLat Mrt,, .thg-.S:atCLBar.and ahall *It
ladITTCtrnlly. A Judge may also serve as an arbitrator without compensation. Peo-
ple who aré not attorneys may serve a* arbitrators upon the stipulation of ail parties.

foi ThWifcencIBI.Council ,rulea. ahall.prorl4e_fprihe.epmpeuaation. If a%. of ar-
bitrators. ",|ceEJt that no compensation shall bepaid prior to the filing of & award
by the arbitrator, or prior to the settlement of the cn«e by the pnrtlés. Compensa-
tion for arbitrators shall. unless waived In whole or In purt, pe one hundred fifty dol-
ar® <5150* per da;r/]., exceﬁjt that the board of supervisors of a county or a city and
counry may set a nhigher level of compensation for that county or city and county.

(c>The I asaamara orthe State-Bar atmtt prowido by rule foe the- method
of sfTWiion-of arbitrators after'consultlng with adminlstratire’committees establish-
ed pursuant to Rule 1603 of the Judicial Arbitration Rclea for Civil Cases snd with
county bar associations In counties where there are no administrative committees.
These' rules shall dp_rqwde for fpeclalLzed panels and ahall become operative upon
approval of the Judicial Council.

(di Any party may request the disqualification of the arbitrator selected for his
case on fhe grounds und by the procedures specified in Section 170 or Section 170.0
within five daYS of the naming of the arbitrator.

(Added by Stats.1978, c. 743, p. — , 12, operative July J. J979.)

Operative July 1,1999
Dirlvitlon: , Fo-vn 130. added by Lipraty Rfftrenet*
S8t W FRRAEES T
| 114119 Arbitrators; powan

Arhttrators approved pursuant to thli chapter ahall have the power* necessary to
pertorm dutio* pursuant_to this chapter as pre«-cribed by the Judicial Council.
(Added by Stats.1975. e. 743. p. — , }2, openUve July 171979.1

i Operatise July 1, 1979

briad
C8 Y itration”|| 44. 11, 107, 101

| 1141)0 Flaallty of award: da aovo trial; raquast; limitation; ealandar

An q,rbi_UAiiOE.aAW4J|hr4U.ha-flmAttt’\tg«sa«tcfacgtdr;BQT_o:ttta.,-hL*octIIetJ
wUhJOJJgijIAM *tUt. th».dace-The ar_bltrgto flies the award ‘with the court. ~An
ANrtyrainy-elect to bare a de novo frinl, by court or Jur)(, both af to law and factd.

Such trial ahall be calendared. Insofar aa poaaible, to that the trial shall be given the



§ 1141.20  CODE OF CIVIL PROCEDURE

tame place on the active list as It bad prior to arbitration, or aball receive civil pri-
ority oo the next setting csleodar. _
(Added by Sials.137S, c. 743, p. — . i 2. operative July 1, 1973)

Operative July 1, 1919
For | 1H 1JO operative unlil July 1,1919, tee Chapter S.S, oate.

Lipraty Xihn-cfi
I

A 11412 Jud?ment upon trial da aovo Lsa favorakla tor party sleeting; paymant

af aonrefundabla eoitl and feta o
. (a) If the Judgment upon the trial de novo la not more favorable in either the
amount of damage* awarded or the type of relief grafted for the Party electing the
trial de novo than the arbitration award, the court ahall order that party to pay the
following nonrefundable costs and fees, unless the court finds In writirig and ‘upon
motion that the Imposition of such costs and fees would create such a substantial
economic hardship ai not to be In the interest of Justice:

(1) To the county, the compensation actually paid to the arbitrator.
(Ul To the other parry or parties, ell costs Including, but not limited to, those

specified In Sections 1032.5. 1032.6, 1032a, and 1032b, and the party electing the trial
de novo shall not recover his coats.

.?UI) To the other parry or parties, the reasonable costs of the services of erpert
witnesses, who are not regular employees of any party, actually Incurred or reason-
ably necessary In the preparation or trial of the Case.

8ud: costs and fees, other than the compensation of the arbitrator, shall Include
only Uiuse incurred from the time of election of the trial de novo.

(b) If the parry electing the rriaJ de novo has proceeded in the action In forma
pauperis and has failed to obtain a more favorable Judgment, the costs and fees un-
der_paragraphs (Il) and (Illl of subdivision (ai shall be Imposed only ra an offseL
against any damages awarded In favor of that party.

(c) If the party electing the trial de novo has proceeded In the action In forma
auperis and has failed to obtain a more favorable Judgment, the costs under para-
raph (1) of subdivision (a) aball be Imposed only to the extent that there remains
su ter the amount offset under aubdivision Ih)
as been deducted from the Judgment.

fficient amount In tbejudgmentt a
Added by StatsJ378, c. 743, p. — , | 2, operative July 1, 1979.)
Operative July 1,1979

p
g
2
h
(

L%)raryéq rvneaa
s o5 T,
I 114132 Ground! for correction, modification ar vacation of award

The Judicial Council rules aball s‘[)ecify the grounds upon which the arbitrator or
the court, or both, may correct, modifty or'vacaté an award,
(Added by Statx.1973,c. 743, p. — , | 2, operative July 1.1879))

_ Operative July 1,1979
Lbig Bl
S ?ﬁbitratioh Il 141 117, Ul. 114,

| 114133 Award; writing, signature and filing; entry In Judgment kook; fores
and affect

The arbitration award shall be In writing, 5|9ned by the arbitrator and filed
In the court In wblch the action Is pending.” If there i no request for a de novo
trial and the award Is not vacated, the award shall be entered In'the Judgment book
In the amount of the award. Bach award (ball bave the some force and effect aa a
Judgment In any civil action or proceeding, except that It la not subject to appeal and



©

Statements of attorneys and the crief or summary are
not admissible in any court or evidentiary proceeding.

(7 r"“Hj,iinn t« Wating; the-panel
wil. ma\?e~hri*“eva~lu~atién of the case and notify eacn
counsel of its evaluation in writing.

(8 Action on Board*6 Decision. Each party must file a
written acceptance or rejection of the panel®s evaluation
with the mediation clerk within 21 days after the
mailing of the panel®s evaluation. The failure to file
a written acceptance within 21 days constitutes rejection.
The-e may be no disclosure of a party®"s acceptance or
rejection of the panel®s evaluation until the expiration
of the 21-day period, at which time the mediation clerk
shall send a notice indicating each party"s acceptance
or rejection of the panel®s evaluation.

If the evaluation of the mediation panel is rejected,
the mediation clerk shall return to each attorney all
the documents submitted by that attorney. The mediation
clerk shall place a copy of the mediation evaluation

and the parties®™ acceptances and rejections in a sealed
envelope for filing with the clerk of the court. The
envelope may not be opened in a nonjury case until the
trial judge has rendered judgment.

If che mediation evaluation does not exceed the juris-—
dictional limitation of the district court, the mediation
clerk shall so inform, the trial judge.

Effect of Mediation. If all the parties accept the panel®s
evaluation, judgment will be entered in that amount, which

_includes all fees, costs, and interest to the date of judgment.

If any party rejects the panel®s evaluation, the matter
proceeds to trial 1in the normal fashion.

If the defendant accepts the evaluation but the plaintiff
rejects it and the matter proceeds to trial, the plaintiff
must obtain a verdict in an amount which, when interest on
the amount and assessable costs from the date of filing of
the complaint co the date of the mediation evaluation are
adced, 1is more than 10 percent greater than the board"s
evaluation, or pay actual costs to the defendant.

If the plaintiff accepts the evaluation but the defendant

rejects it and the matter proceeds to trial, the defendant
must obtain a verdict in an amount which, when interest on
the amount and assessable costs from the date of filing of
the complaint t: the date of the mediation evaluation are

added, 1is more than 10 percent below the evaluation of the
board, or pay actual costs to the plaintiff.

If both parties reject the panel®s evaluation ri the

amount of the verdict, when interest on the ar &t and
assessable costs from the date of filing of the complaint ti
the date of the mediation evaluation are acced, 1is no more
than 10 percent greater or less than the board"s evaluation,
each party is respc-sible for his own costs from the mediation
date. If the verdict 1is in an amount which, when interest
on the amount and assessable costs from the date of filing
of the complaint to the date of the mediation evaluation are
added, is more than 10 percent greater than the boa" i"s
evaluation,- the defendant must pay actual costs. i the



verdict is in an amount which, when interest and assessable
costs from the date of filing of the complaint to the date
of the mediation evaluation are added, 1is more than 10
percent below the board®"s evaluation, the plaintiff must pay
actual costs.

(H!  Actual Costs. Actual costs _nclude those costs taxable in
any civil action and a reasonable attorney tee as determined
by the trial judge for services necessitated by the rejection
of the board®"s evaluation.

Publication of this proposal does not mean that the
Court will issue an order on the subject, nor does
it imply probable adoption in its present form.
Timely comments will be substantively considered
and your assistance is appreciated by the Court.

A copy of this order will be given to the secretary of the
State Bar and to the State Court Administrator so that they can
make the notifications specified in GCR 1963, 933. Comments on
this proposal may be sent to the Supreme Court clerk within 60
days after it is published in the State Bar Journal.

STAFF COMMENT :

Proposed rule 2.4C3 was drafted by the Michigan Judges Association
P.ules Committee and is published for comment by the Court as
submitted. The number indicates where it would appear 1if the
proposed Michigan Court Buies (402A Mich) are adopted; 1if they

are not, the rule would appear as GCR 1962, 316. Compare proposed
GCP. 1963, 31c appearing at 55 Mich State BJ 56 (January 1976).

The staff comment is published only for the benefit of the bench
and bar and is not an authoritative construction by the Court.

. Harold Hoag. Clerk, ofthe Supreme Coun of Ihe State of Shchigan. do hereby ctrnfv that the foregoing i
* true and correct copy of an order entered in said court in said cause, that | have compared the same with the
original, and Ihal it is a true transcript therefrom, and the whole of said original order

IN TESTIMONY WHEREOF | have hereunto sel m\ hand
and aiTHed the seal of said Supreme Court ai

Lansing, this dav of [—
in the year of our Lord one thousand nine hundred and
seventy- nine

G)clerk
S an

v 0



MOTOR VEHICLE DAMAGE ACTIONS

33.215 Arbitration required in dimige actions arising out of own-
errJjip. maintenance or use of motor vehicles where amount iu issue
does not exceed S3.000.

1. Except as provided ir. subsection 2, all civ.] actions for damages
fc? personal injury, death or properry damage arising out of the own-
ership, maintenance or use 0f a motor vehicle, where the cause of
action arises in the State of Nevada and the amount in issue does not
exceed S$3,000, shall be submitted to arbitration, in accordance with die
provisions of NRS 3S.015 to 38.205, inclusive.

2. Any such action over which a justice's court has jurisdiction
shall be submitted to such arbitration only upon the mutual consent of
the panics.

(Added to NRS by 1971. 1170)

38.225 i.rifHiIiMTf Er'iftayttiNfi fn tri»V 'No cause of action speci-
fied in NR? 38.215 shail be tried until there has been compliance with
all the provisions of NRS 38.215 to 38.245, inclusive.

(Added to NRS by 197], 1170)

38.235 Trial after arbitration; conditions. After an award has been
made pursuant to NRS 38.105, either party to the action may request d
trial on any or al! issues .arising out of the action, subject to all of the
following conditions:

1 The party requesting the trial, or his attorney, shall make an
oath or aff.rmation that it is not for die purpose of delay that the inal
is requested, but for the purpose of alleviating an injustice that was
done by the arbitrators in making the award.

2. Such parry shall pay all costs that may have accrued up to the
time the request is made.

3. Such a request for a trial shall be made, and all costs which have
accrued shall be paid within 20 days after the decision and award of
the arbitrators has been filed with the com:.

(Added to NRS by 1971, 1170)

38.245 Effective date. NRS 38.215 to 38.245, inclusive, shall apply
only to those causes of action arising on or after July |, 1971.
(Added to NRS by 1971, 1170)



< I'liv urlitliulifi» may, ut lln-n imImtivi hi at llic request ut
uny ji.uly lo Ilu* at littrutiun, issue Nuhpcnas for the attcnJunce of
w. loesses iiml Hu!>moi (ml ion 1T Ihuil,s, records, documents iiiw other
evidence. Sulipcnus shall lie served uml *hnll be enfori-i-uhle in the

mill  [sidviisd Ty law,

. NHUMIlIslilliilili- thilt il COnllilViTs) Wils .submitted [itllsliUlll

lo hiiliM'i'liou ii. ol' M-ctimi Il of tiii*- nr!, the ui'hitriitinn uu'nrrl fm
W CLLLiet ey full) 1-M'eid & L7,XHLOH. Tin- HEHIT HHmu
shall lie in U lltnlg, and biIn,11 m <L lui lli the issue* in controversy.
anil HNu-dirhiliiiliirs fmdiMns ami i-mu-luriuns of lull iinillrel.

S. Liiless uni- of tin- [i;itli<*s 10 tin- til'Intnit 10lm JietitiOlls Ihe coUlt,
wirtiin lid days oi thi- filinit of "In- arbitration decision with the
enurt, a. fm a Irial A mini. < h. far tin- nmddiciilmn m wii“dtimi
of the arbitration decision for any nf the roiLsom. net furtli iIn
chapter 24 of Title 2A nf the New Jersey Statute?,, or ur error ut
law nr factual illcniihmteurii s in the arintiiitmn fiiulitix's, tin- emirl
shall. upon motion of any of llie parties, e.-inlirm the arbitration
ihi-iMim, nml Un- neliini m" tin- coint shall lime tin- «uuie cITWI ami
lie enforceable ns n judgment in any oilier action,

y, Except in the case of an urhitrnliou decision vaoatiil hv the
~emimlnf offers nf judgment toadr pursuant to courtrules, the parti
petitioning She eimrl for a trial ile iinvn shall pav to tin- enurt tin-
[@l> ul tl-r artimrulijih.

10. No statements, admissions nr testimony mode at tlie urbitra-
tion proceedings, nur the nrhitrntiun decision, as ennfirnn-il or
modified I,i the imu I. shall lie used nr referred In al the Irial de nuvi.
hy any of the parties, except that llie i-iiuil muv eunsiiiet anv uT
Iliiim- matters in ilelermiaiim the ununu I uT am leilucluiii ii, assess-
ineiith made pursuant to section 11 of this act.

11. The party having filed for a trial de um-u shall In- assessed
court rush, ami iillier reasonable costs uT the oilier purlv tr. the
judicial proceeding, indadinjc altorjicv's roes, investigation
I-K|lenses and cxpmses for expert ur ntln-i lestimum or cvalcnee,
wluiui toe award is aiudc, offset againstany damages nvanlcil to
Itin1 parly hy tin-i-niul. and only In ilial extent: except thul if llie
judgment is moie favorable to tin* party having filed for n trial do

nerr,. tin- enurt luuy reiitli-e m eliminute tin- ulimiiKT CT Tip assess-
meal in aceuniaiiee with 'lie ex'ten; th whicli the decision ot the
enurt i* mure fnvnriilile IN that pan . tliau the urliitralinu ileeisum,
anil as Inst serve* the interest m justice. The eiiurl may waive an
ussessuitnt ul costs required hy this section upon u finding that tin’
imposition ul ousts would i-reale a siilislaiitml uetmnmic linril.ship

u* not to or in lhe inleiesl of Justice.



SIPKRINTEN. ENCE—COMMON PLEAS Rule 13
RILE 15, ARBITRATION

Th«rjt»dgé&-or judges,of geaeral divisions of cou™U oi common pleas*
ngy-adopt,- a plavi for-the mandahnhy arbitration of

The plan shall specify the amount in controversy which will require
submission of the case to arbitration and arbitration shall be required in
cases wherein the amount in controversy does not exceed that specified
sum. Arbitration shall be permitted in cases where the amount in
controversy exceeds the sum specified in the plan for mandatory arbitra-
tion where all parties to the action agree to arbitration. The court shall
determine at pre-trial whether a case is 10 be mandatorily arbitrated.

Every plan for the mandatory arbitration of civil cases adopted
pursuant to this rule shall be filed with the Supreme Court and shall
include the following basic principles:

(A)  Actions Excluded. Actions involving title to real estate, equita-
ble relief and appeals shall le excluded.

<B) Arbitrators. The court shall appoint a board of three arbitrators
from a list of those lawyers who have consented to serve in such capacity
and who have no interest in the determination of the case or relationship
with the parties or their counsel which would interfere with an impartial
consideration of the case. The parties may agree to the appointment by
the court of a single arbitrator.

(C) Report and Award. Within thirty days after the hearing, the
board 0T the single arbitrator must file a report and award with the clerk
of the court and forward copies thereof to all parties or their counsel.
Such report and award, unless appealed from, shall be final and have the
legal effect of a verdict upon which judgment shall be entered by the
court,

1D 1 Appeals. Any party may appeal the award to the court if, within
thirty days after the filing of the award with the clerk of the court, he:

11) Files a notice of appeal with the clerk of court and serves a copy
thereof on the adverse party or parties accompanied by an affidavit that
th< appeal is not being taken for delay; and

Ch Reimburses the county for all fees paid to the arbitrators in the

All appeals shall be de novo proceedings at which members of the
6eoamg board or the single arbitrator are barred as witnesses

Exceptions to the decision of the board or single arbitrator based on
CTtr-t-r misconduct or corruption of t.ie board or single arbitrator may
U- filed by .any party within thirty days after the filing of the report,
if sustained, the report shall be vacated.
ki-*..-Lerei] Auirust 13 1Wi 1



Rule 29 CWfcAtfG&'Y CQUNTY—COMMON PLEAS

pensation of the arbitrators is concr-ned. In cases requiring hearings
of unusual duration or involving questions of unusual complexity,
the Administrative Judge, on motion of the members of the Board
and for cause shown, may allow additional compensation. The mem-
bers of a Beard shall not be entited to receive their fees urtil after
filing the report and award with the Arbitration Commissioner. Fees
paid to arbitrators shall not be taxed as costs nor follow the award as
other costs.

(B) The Chairman shall receive as compensation the sum of Ten
Dollars (S10.0Q) for each case heard by the Board, in addition to the
compensation fixed for members of the Board of Arbitration.

(C) All compensation for arbitrators shall be p”id, upon proper
warrant, from funds of Cuyahoga County, Ohio which have been allo-
catd for the operation of the Common Pleas Court of Cuyahoga Coun-
ty, Ohio.

(D) In the event that a case shall be settled or dismissed more than
two (2) days prior to the date scheduled for the hearing, the Board
members shall not be entitled to the aforesaid fee. In the event that
a case has been settled or dismissed within said two-day period, the
Eoard members shall be entitled to receive said fee. Upon receiving
notice that the case has been settled or dismissed more than two days
before the date set for hearing, the Arbitration Commissioner shall as-
sign another case to the same Board.

APPEALS
Part VI. Right of Appeal De Novo

(A)  Any party may appeal from the action of the Board cf Arbi-
tration to the Common Pleas Court of Cuyahoga County. No appeal
can be withdrawn without consent of ail parties. The filing of a single
appeal shall be sufficient to require .le novo trial of the entire case
on all issues and as to all parties -ithout the necessity of each party
filing a separate appeal de novo. The right of appeal shall be subject
to the following conditions, all of which shall be complied with within
thirty (30) days after the entry of the award cf the Board.

NOTICE OF APPEAL AND COSTS

1. (a) A notice of appeal de novo, together with an affidavit
that the appeal is not taken for delay but because he
, believes an injustice has been done, shall be filed by the
appellant in the office of the Arbitration Commissioner
acting for the Clerk of Courts and shall pay to the
Cashier of the Clerk of Courts the sum mentioned in 1 (b)
below, after first securing the approval of the Arbitration
Compiissioner.
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(b]

(a)

GENERAL AND DOMESTIC RELATIONS Rule 29

REPAYMENT OF ARBITRATION FEES

The appellant shall repay to Cuyahoga County, Ohio by
depositing with the Clerk of Courts, a" fees received by
the members of »he Eoard of Arbitration in the case
in which the appeal is taken. The sur so paid shall not
be taxed as costs in the case and shall . ot be recoverable
by the appellant in any proceeding.

POVERTY AFFIDAVIT AND NOTICE

A party, desiring to appeal an award, may concurrently
with the filing of a notice of appeal de novo, file a writ-
ten motion with affidavit averring that by reason of
pove  he is unable to make the payments required for
an appeal and request the Court to allow an appeal de
novo without payment of the amount specified in 1(b)
hereof. If after due notice to the opposite parties, the
judge is satisfied of the truth of the statements in such
affidavit, he may order that the appeal of such party be
allowed although the said amounts are not paid by the
appellant.

RETURN TO ASSIGNED JUDGE

The case shall thereupon be returned to the judge to
whom the case was originally assigned for trial.

APPEAL DE NOVO

(B) All cases which have been duly appealed shall be tried de novo.

TESTIMONY OF ARBITRATORS ON APPEAL

(C) In the event of an appeal from the award or decision of the
Board of Arbitration, the arbitrators shall not be ca'led as witnesses
as to what took place before them in their official capacity as arbi-
trators upon any hearing de novo.

EXCEPTIONS AND REASONS THEREFOR

(D) Any party may file exceptions with the Clerk of Courts, at the
office of the Arbitration Commissioner, from the decision of the Board
of Arbitration within thirty (30) days from the filing of the report
and award for either or both of the following reasons and for no other:

That the Arbitrators mishehaved themselves in the conduct
of the case.



(b) The action is in the circuit court, the only relief claimed is recovery of money or damages and a party
asserts a claim for money or general and special daowages in an amoum exceeding S15.(XX). exclusive of
attorney fees, costs and disbursements and interest on judgment.

(2) If a civil action is referred lo arbitration under subsection (1) of this section, the arbitrator may grant
any relief that could have been granted if the action were determined hy a judge of the court

SECTION 4, Ina civil action in a circuit court having an arbitration program established under section | of
this Act, where all parties have appeared, where the only relief claimed Is recovery of money or damages,
where a party asserts a claim for money or general and special damages in an amount exceeding S15.000.
exclusive of attorney fees, costs and disbursements ana interest on judgment, and wheie all parties asserting
those claims waive Ihe amounts of those claims that exceed SIS,000, the court sliatl refer the action to
arbitration under this Act. A waiver of an amount of a claim under this section shall he for the purpose of
arhuration under this Act only and shall not restrict assertion of a Lirger claim in a trial de novo under section 5
of this Act.

SECTION S. (1) At least five days before the date set for an arhitration hearing, ihe arh.trator shall notify
the clerk of the coun of the time and place of the hearing The rlcrk shall post a nolicc of the time and place of
ihe hearing in a con." licuous place for trial notices at the pnncipal location for the sitting of the coun in the
county in which the action was commenced.

(2) The arbitration proceeding and the records thereof shall be open to the public to the same extent as
would a trial of the action in the coun and the records thcieof.

(7) The compensation of the arbitrator and other expenses of the arbitration proceeding shall be the
obligation of the parties or any of them as provided by re es made under subsection (2t of section 1 of this Act.
However, if those rules require the pantes or any of them to pay any of those expenses in advance, in the form
of fees or otherwise, as a condition of arbitration, the rule* shall also provide for the waiver in whole or in part,
deferral in whole or in part, or both, of that payment by .. party whom the court finds is then unable to pay all
or any part of those advance expenses. Expenses so waived shall be paid by the state from funds available for
the purpose Expenses so deferred shall be pail. if necessary, b% the state from funds available for the
purpose, and the state shall be reimbursed according to tr>- terms of the deferral,

SECTION 6. (I) Al the conclusion of arbitration under this Act of a civil action, the arbitrator shall file the
decision and award with the clerk of the court that referred the action to arbitration, together with proof of
service of a copy of the decision and -ward upon each party

(2Kaj Within 20 days after the filing of a decision and award with Ihe clerk of the court under subsection (1)
of this section, a party against whom relief is granted by the decision and award or a party who%c claim for
relief was greater than the relief granted to the party by the decision <nd award, but no other party, may file
with the clerk a written notice ol appeal and request for a tnal de novo of ihe action in the court on all issues of
law and fact. After the filing of the written notice a trial dc novo of the action shall be held. If the action is
triable b?/ right to a jury and a jury is demanded by a party having the right of trial by jury, the trial dc novo
shall include a jury.

(bj If a Earty files a written notice under paragraph (a) of this subsection, a trial fee or jury trial fee, is
applicable, shall be collected as provided in ORS 21.270 or -th 221,

fc) A party filing a written notice under paragraph (a) of this subsection shall deposit with the clerk of the
couri the sum of $150 If the position under the arbitration dev ;sion and award of the rarty filing the written
notice is not improved as a result of a judgment in the action on the trial de novc., the clerk shall dispose of the
sum deposited in the same manr.er as a h " collected by the clerk. If the position of the party is improved as a
result of a judgment, the clerk ch*!!' ,clum the sum deposited to the Barty If the court finds that the party filing
the written notice is then unable lo pay alt or any part of the sum to be deposited, the court may waive in whole
or in part, defer in whole or in part, or both, the sum. If the sum or any part thereof is so deferred and the
position of the party is not improved as a result of a judgment, the deferred amount shall re paid by the party
according lo the terms cf the deferral.

(d) Notwithstanding any other provision of law or the Oregon Rules of Civil Procedure, a party filing a
written notice under paragraph ta) of this subsection whose position under (he arbitration decision and award is
not improved as a result of a judg.nent in the action on the trial dc novo shall not be entitled to attorney fees or
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3) If & Wririen notice is not filed unde: paragraph (a) of subsection C) of this section wiih.n .h. vi
prescribed. ihe clerk of the coun slull ente; the ar itration decision and award as a final tudcrnent of rh*
whioh™n" to, hc« « lore, »d clfcc,,, , f,al**m « ol h«coonio*, civ. £

STCfTION 7. This Act is repealed January |, IQRft.

Approved by tho Govt*rnrr Aupj™t 2, 19.33.
Filed in the office of Secretary of State Aaugust 2, 1933,
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judgment
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7 04 0*0 Riga: to trul by jury
7.04 900 St»C2ib;;u)-mmmemme 1779 ¢ 103
7.04 910 E/fretist tiiti-mm— 1979 ¢ 103.
7.06.010 Authorization. % jgr™fourt™ ofj i

couftta jfc fc ju d j~ ¢ s thereof may au-
thorize mandatory arbitration of civil actions under this
chapter (197S ¢ i03 § 1]

7.06 020 Actions subject to mandatory arbitration.
ATl civil actions, except for anpeals from municipal or
justice courts. which are at issue In the superior court in
counties which have authcytv arbitration, where the
sole relief sought is a mon . grrent. and where no
party asscr” a claim in excess of ten thousand dollari,
exclusive ol interest and costs, are subject to mandatory
arbitration. [1979 ¢ 103 1 2.J

7.06.030
supreme court shall by rule adept procedures to imple-
ment mandatory arbitration of civil actions under this
chapter. [1979 ¢ 103 J 3

7.06.040 Qualifications, appointment and compensa-
tion of arbitrators. The qualifications and appointment
of arbitrators shall be prescribed by rules adopted by the
supreme court. Arbitrators shall be compensated in the
same amount and manner as judges pro tempore of the
superior court. (1979 ¢ 103 S AJ

7.06.050  Decision and award Appeal's —
Trial Final judgment. Following a hearing as pre-
scribed by court rule, the arbitrator shall file his decision
and award with the clerL of the superior court, together
with proof of service thereof on the parties. Within
twenty days after such filing, any aggrieved party may
file with the clerk a written notice of appeal and request
for a trial de novo in the superior court on all issues of
lew and fact. Such trial de novo shall thereupon be held,
including a right toju v, if demanded.

IT no appeal has be; j filed arthe expiration of twenty
days following fiIin(l; of the arbitrator's decison and
award, the clerk shall emrf the *fbi'rver' dec;sicn end
award is a final judgment in the cause, which shall hive
the same force and effect is j.dgmenis *n Civil actions.
11979 ¢ 103 S5

7.06.060 Costs and attorney's fe«. The supreme
court may by rule provide for costs and reasonable at-
torney's fees that may be assessed against a party ap-
pealing from the award who fails to improve his position
on the trial de novo [1979 ¢ 103 | 6.)

7.06.070 Right to (rial by jury. No provision of this
chapter may be construed to abridge the right to trul by
jury. [1979 ¢ 103 | 7.

7.06.900 Severability 1979 ¢ 103. If any prov,-
sion of this act or its application to any person or cir-
cumstance is held invalid, the remainder of the act or
the application (' the provision to other persons or cir-

x cumstances is not affected. [1979 ¢ 103 { 9]

7.06.910 Effective datt 1979 ¢ 103. This act
thill take effect July I, 1980. [1977 ¢ 103 | 10 ]

Implementation by supreme rourt rules. The
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L SCOPE AND PURPOSE OF RULES
RULE 11 APPLICATION OF RULES

These arbitration ruies apply to mandatory arbitration of civil ac-
tions under RCW 7.06. These rules do not apply to arbitration by
private agreement or to arbitration under other statutes, except by
stipulation under Rule 8.1.

Judicial Council Comment

A number of itatutes authorize arbitration in specific instanc-
es. See, e s, RCW 3.62.070 (justice court filing fee—city and
county); 4.56.240 (personal injury damages— annuity payments);
7.70.030 (medical malpractice); 39.04.120 (public works contracta);
39.12.060 (public works contracta); 41.56.450 (collective bargain-
ing by uniformed personnel); 49.66.090 ihealth care activities);
59.18.320 (landlord-lenant disputes); 77.12.280 (damtg's caused
by game). The rules do not apply to arbitration under these spe-
clalized statutes.

The rules do net apply to arbitration by private agreement
except when the parlies stipulate to arbitration under these rules
of a case which would not otherwia* be subject to arbitration under
RCW *.086.

These rules do not restrict voluntary methods of settlement
such as mediation.
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RULE 1.2 HATTERS SUBJECT TO ARBITRATION

A civil action, other than an appeal from a court of limited juris-
diction, is subject to arbitration under these rules if the action is at
Issue in a superior court in a county which has authorised mandatory
arbitration under RCW 7.06. if the sole relief sought is a money Judg-
ment. and if (1) no party asserts a claim in excess of $10.000. exclu-
sive of attorney's fees, interest and costs, or if (2) aJl parties for pur-
poses of arbitration waive claims in excess of 510.000, exclusive of at-
torney’'s fees, interest and costs. Other matters may be arbitrated
under these rules only by stipulation unuer Rule 8.1.

Judicial Council Comment

The rule, up through subdivision (1), parallels RCW 7.06.020.
A second provision is added allowing arbitration if all parties
waive claims in excess of 110.000 for purposes of arbitration. Thus,
for example, a plaintiff who could potentially be awarded more
than 110.000 may choose to limit the claim to t/0.000 in order to
qualify for arbitration. Neither provision restricts the assertion
of larger claims upon a trial de novo n superior court. A trial de
novo is available, however, only to an aggrieved party. Thus, if the
plaintiff ascerts a claim for Slu.uOO and ii awarded that amount by
the arbitrator, the plaintiff it not entitled to a trial de novo under
Rule 7.1. The plaintiff would be entitled to a trial de novo only if
tf;e_ar_t%fitrator’s award were less thin the amount elaimed by the
plaintiff,

Reference ia made to Rule 8.1, allowing partiei to arbitrate
by atipulation in cases not otherwise within thv statute.

RULE 1J RELATIONSHIP TO SUPERIOR COURT
JURISDICTION AND OTHER RULES

(@ Superior Court Jurisdiction. A case filed In 'he superior
court remains under the jurisdiction of the superior court in all stores
of the proceeding, including arbitration. Except for the authority ex-
pressly given to the arbitrator by these rules, all issues shall be deter-
mined by the court.

(b) Which Rules Apply. Until a case Is assigned to the arbitrator
under Rule 2.3, the rules of civil procedure apply. After a case li as-
signed to the arbitrator, these arbitration rules apply except where an
arbitration rule states that a dvil rule applies.

Judicial Council Comment

Rule 1.3 disengages the court from the arbitrition process to
the extent feasible. The court after sssignment of a case to the
arbitrator, will not ordinarily entertain procedural mo.iona, receive
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papers for filing, or the like. The case is. for all practical purposes,
In the hands of the arbitrator until entry of the award,

The court will intervene in the arbitration process only under
the most exceptional circumstances. In most instances, a trial o*
novo under Rule 7J or a motion to vacate under Rule 7.2 will pro-
vide an adequate safeguard against an unjust result from arbitra-
tion. See also the comment to Rule 3.2.

" RSO RRBTRHATOL

RULE 2.1 TRANSFER TO ARBITRATION

The point at which acase is transferred to arbitration and the pro-
cedures for accomplishing the transfer to an arbitration calendar shall
be established by local rule adopted in accordance with Rule S.2.

RULE 22 COURT MAY DETERMINE ARBITRABILITY

(a) Generally. The court may, on its own motion or on motion
of a party, determine whether a case is actually subject to arbitration
under RCW 7.06.020 and Rule 1.2 and may accordingly order a case
transferred to or from the arbitration calendar. Only in extraordi-
nary circumstances after a case has been a; gned to an arbitrator un-
der Rule 2.3 will the oourt order a case returned from the arbitration
calendar to the trial calendar.

(b) Effect on Right to Appeal. If a party asserts a claim which
disqualifies a case for arbitration but the court nevertheless orders a
transfer to arbitration under section (a), any party Is deemed ag-
grieved under Rule 7.1 if the arbitrator awards less than the party’s
original claim.

Judicial Council Comment

The court may determine whether a case Ihould be arbitrated
under Rule 1.2 and the underlying itatute. Thus, for example, if
frivolous equitable claims or exagrerated b.mages are asserted for
the lole purpose of avoiding arbitration, the court might order the
caae transferred to arbitration if the case is otherwise eligible for
arbitration.

The second sentence of Rule 7.2 reflects the belief thst the
court should intervene in the arbitration process only under excep-
tional circumstances. Any party to the arbitration who has as-
serted a disqualifying claim and has been awarded less than the
claimed amount is an "aggrieved party". See also the comments to
Rules 1.3 and 32.
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RULE 23 ASSIGVMTNT TO ARBITRATOR

(a) Generally. The parties may select an arbitrator by stipula-
tion. Il an arbitrator is not chosen by stipulation within 14 days after
a case has been placed on the arbitration calendar, the court shall
promptly select an arbitrator and notify the arbitrator and the parties
of the assignment. The case is deemed assigned for purposes of Rule
1.3 upon the final selection of the arbitrator under this rule.

(b) Communication with Potential Arbitrator Restricted. The
restrictions on communication defined by Rule 4.1 apply to communi-
cation with a person under consideration as a possibie arbitrator In a
case.

Judicial Council Comment

Rule 2.3 leaver most of the details of the assignment procedure
to be de\eloped by local rule. By local rule. Zor example, an arbi-
trator might be aelected from a panel on the basis of ipecial ex-
pertise or expei.ence. It is expected that by local rule each party
will have one opportunity to object to an arbitrator aelected by the
court, paralleling the opportunity to object to the judge aaaigned to
a trial.  Other methods of selection and objection may also be de-
veloped locally.

The authority of the arbitrator to act does not arise until the
case is assigned to a ipecific arbitrator and any disputea over the
assignment are letlled. See Rule 1J.

. ARBITRATORS

RULE 31 QUALIFICATIONS

Unless otherwise ordered or stipulated, an arbitrator must be a
member of the Washington State Bar Association who has been ad-
mitted to the bar for a minimum of five yean, or who is a retired
Judge. The parties may stipulate to a non-lawyer r.rbitrator.

To qualify as an arbitrator, a person must sign and file an oath
of office, either to serve in a particular case, or as a member of a panel
of arbitrators.

Judicial Council Comment

The rule requires arbitrators to be lawyers unless otherwise
ordered or stipulated. Membership in the Washington State Bar
Association is required and assures the ability to discipline an arhi-
trator who acta |mFroper|y, uoth active and inactive member*
qualify under the rule.
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RULE 3.2 AITHORITY OF ARBITRATORS
An arbitrator has the authority to:

(1> Decide procedural issues arising before or during the arbitra-
tion hearing, except issues relating to the qualifications of an arbitra-
tor;

(2) Invite, with reasonable notice, the parties, to submit trial
briefs;

(

3) Examine any site or object relevant to the case:

(4) Issue ar 'bpoena under Rule 4.3;

(5) Adminis.' r oaths or affirmations to witnesses:

(6) Rule on the admissibility of evidence under rule * 3;

(7) Determine the facts, decide the law. and make an award;
(8)
ad

Perform other acts as authorized by these rule; or local

rules adopted and filed under Rule 8.2.

Judicial Council Comment

An arbitrator may exercise th »authority conferred by Rule 3.2
only after the case ia assigned to a specific arbitrator and any dis-
putes over the assignment are a*ttled. See Rules 1.3 and 2.3.
After the case is assigned to an arbitrator, the auperior court re-
tains jurisdiction but will intervene in the arbitration process o' 'y
under the most exceptional circumstances. The court, for example,
might entertain a challenge to the qualifications of an arbitrator on
grounds which could not reasonably be discovered prior to the as-
signment of the arbitrator to the case.

Neither the rule nor the underlying statute authorises the arbi-
trator to award witness fees or other costs. Costs are not awarded
until entry of the judgment on the award.

IV. PROCEDURES AFTER ASSIGNMENT

RULE 41 RESTRICTIONS ON COMMUNICATION
BETWEEN ARBITRATOR AND PARTIES

No disclosure of any offers of settlement made by any party shall
be made to the arbitrator prior to the announcement of the award.
Neither counsel nor a party may communicate with the arbitrator ex-
cept in the presence of. or on reasonable notice to, all other parties.

Judicial Council Comment

The Code of Professional Responsibility also restrict* ex parte
communication between counsel and an arbitrator.
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RULE 42 DISCOVERT

After the assignment of a case to the arbitrator, a party may de-
mand a specification of damages under RCW 4.28.360, may request
from the arbitrator an examination under CP. 35. may request admis-
sions from a party under CF. 36. and may take the deposition of an-
other party, unless the arbitrator orders otherwise No additional
discovery shall be allowed, except as the parties may stipulate or asthe
arbitrator may order. The arbitrator will allow discovery only when
reasonably necessary.

Judicial Council Comment

Before assignment of a case to an arbitrator, discovery is allow-
ed to the full extent authorized by the civil rules. In determining
the extent of discovery, the arbitrator should consider the amount
in controversy and the nature of the case.

BULL SUBPOENA

In accordance with CR 45. a lawyer of record or the arbitrator
may issue a subpoena for the attendance of a witness at the arbitration
hearing or for the production of documentary evidence at the hearing.
A subpoena fo: discovery purposes may be issued only with the per-
mission of the arbitrator or by stipulation.

Judicial Council Comment

Rule 4.3 allows an arbitrator to issue a aubpoena regardless of
whether the arbitrator is a lawyer.

V. HEARING

RULE 51 NOTICE OF HEARING

The arbitrator shall set the time, date, and place of the hearing
and shall give reasonable notice of the hearing date to the parties. Ex-
cept by stipulation or for good cause shown, the hearing shall be
scheduled to take place not sooner than 21 days, nor later than 63
days, from the date of the assignment of the case to the arbitrator.
The hearing shall take place In appropriate facilities provided or au-
thorized by the court.

Judicial Council Comment
The rule follows the current practice of defining time limits in
multiples of seven days. This approach allows time to be computed
by the week and ordinarily results in the due date falling on a busi-
ness day.
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The last aentence of Ihe rule euthorite* a court to allow, by
local rule, hearing in facilities other than the eourthouae.

RULE 52 PREHEARING STATEMENT OF PROOF

At least 14 days prior to the date of the arbitration hearing, each
party shall file with the aroitrator and serve upon all other parties a
statement containing a list of witnesses whom the party Intends to call
at the arbitration hearing and a list of exhibits and documentary evi-
dence. The statement shall contain a brief description of the matters
about which each witness will be called to testify. Each party, upon
request, shall make the exhibits and other documentary* evidence
available for inspection by other parties. A party failing to comply
with this rule, or failing to comply with a discovery order may not
present at the hearing the witness, exhibit, or documentary’ evidence
required to be disciosed or made available, except with the permission
of the arbitrator.

RULE 53 CONDUCT OF HEARING

The arbitra'or shall exercise reasonable control over the mode
and order of Interrogating witnesses and presenting evidence so as to
(1) make the interrogation and presentation effective for the ascer-
tainment of the facts, (2) avoid needless consumption of time, and
(3) protect witnesses from harassment or undue embarrassment.
A witness shall be placed under oath or affirmation by the arbitrator
prior to presenting testimony, & violation of which oath *hall be
deemed a contempt of court in addition to any other penalties that may
be provided by law. i*he arbitrator may question a witness. The ex-
tent to which the Evidence Rules will be applied shall be de*—mined in
the exercise of discretion of the arbitrator.

Judicial Council Comment
The fint aentence is adapted from Evidence Rule 611(a).

RULE 54 ABSENCE OF .PARTY AT HEARING

The arbitration hearing may proceed, and an aw”ard may he made,
In the absence of any party who after due notice fails to participate or
to obtain a continuance. If a defendant is absent, the arbitrator shall
require the plaintiff to submit the evidence required for the making of
an award. In mmcase Involving more than one o .endant, the absence
of a defendant dres not preclude the arbitrator from assessing as part
of the award damages against the defendant or defendants who are
absent. The arbitrator, for good cause shown, may allow- i\ absent
party an opportunity to appear at a rubsequent hearing before mak-
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ing an award. A party who fails to participate without good cause
waives the right to a trial de novo.

VI. AWARD

RULE 61 FORM AND CON.ENT OF AWARD

The award shall be in writing and signed by the arbitrator. The
arbitrator shall determine all issues raised b\ the pleadings, including
a determination of any damages. Findings of fact and conclusions
of law are not required.

Judicial Council Comment

~ Costs ire not iwirded until entry of a judgment on the award,
as in other civil cases

RULE 6.2 FILING «¥ AWARD

Within 14 days after the conclusion of the arbitration hearing, the
arbitrator shall file the award with the clerk of the superior court,
with proof of service of a copy on each party. On the arbitrator's ap-
plication in cases of unusual length or complexity, the arbitrator may
apply for and the court may allow up to 14 additional days for the
filing and service of the award. The arbitrator may file with the
court and serve upon the parties an amended award to correct an ob-
vious error made in stating the award if done within the time for
filing an award or upon application to the superior court to amend.

j.Jicial Council Comment

The rule does not authorize the use of an amended award to
change the arbitrator'* decision on the merits. An amended award
may only modify an award in order to correct an inadvertent mis-
calculation or description, to adjust the award in a matter of form
rather than aubstance. or the like. In general, the 3rounds for mod-
ifying an award under this rule parallel the grounds for modifying
an award in voluntary, private arbitration. See RCW 7.04.170.

RULE 6.3 JUDGMENT ON AWARD

If within 20 days after the award is filed no party has sought a
trial de novo under Rule 7.1, the prevailing party on notice as re-
quired hv CR 54(f) shall present to the court a judgment on the
award of arbitration for entry as the final judgment. A judgment so
entered is subject to ail provisions of law relating to judgments in
civil actions, but it is not subject to appellate review and it may not
be attacked or set aside except by a me'ion to vacate under CR 60,
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Judicial Council Comment

Thw judgment on an award is not subject to appeiia e review.
As aJ)racticaI matter, appellate review is ﬁrecluded by the lack of a
record of the arbitration proceeding. The remedy to ¢ meet an
error or impropriety in the arbitration proceeding is a tria. de novo
0r a motion to vacate the judgment on the award.

The rule does not restrict aF_peIIate review of a judgm. nt fol-
low'.njf a trial de novo or of a ruling on a motion to vacate.

RULE 64 WITNESS FEES AND COSTS

Witness fees and other i.osts provided for by statute or court rule
in superior court proceedings shall be payable upon entry of judgment
in the same manner as if the hearing were held in court.

VIl.  TRIAL DE NOVO

RULE 7.1 REQUEST FOR TRLAL DE NOVO

(») Service and Filing. Within 20 days after the arbitration
award is filed with the clerk, any aggrieved party i>)t having waived
the right to appeal may serve and file with the clerk a written request
for a trial de novo in the superior court along with proof that a copy
has been served upon all other parties appearing in the case. The 20-
day period within which to request a trial de novo may not be ex-
tended.

(b) Calendar. When a trial de novo is requested as provided in
section (a), the case shall be transferred from the arbitration calendar
In accordance with Rule 8.2 in a manner established by local rule.

Judicial Council Comment
Only an a%grieved.party may ie«k a trial de novo. For an ex-
planation of the relationship between this requirement and the
claims originally asserted, see Rule 22 and the comment to Rule 2.

RULE 12 PROCEDURE AT TRIAL

The trial de novo shall be conducted as though no arbitration pro-
ceeding had occurred. If tried to a jury, no reference may be made
during the trial to the arbitration award, to the fact there had been an
arbitration proceeding, cr to any other aspect of the arbitration pro-
ceeding.

RULE 7.3 COSTS AND ATTORNEY'S FEES

The court shall assess costs and reasonable attorney fees against
a party who appeals the award and fails to improve the party's posi-
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KING COUNTY LOCAL RULES FOR
MANDATORY ARBITRATION

. SCOPE AND PURPOSE RULES

RULE 11 APPLICATION OF RULES—PURPOSE AND DEFINI-
TIONS

(a) Purpose. The purpose of mandatory arbitration of civil ac-
tions under RCW 7.06 as implemented by the Mandatory Arbitration
Rules is to provide a simplified and economical procedure for obtain-
ing the prompt and equitable resolution of disputes involving claims
of $i0.000 or less. The Mandatory Arbitration Rules as supplemented
by these local rules are not designed to address every question which
may arise during the arbitration process, and the rules give consid-
erable discretion tc the arbitrator. The arbitrator ahould not hesitat"
to exercise that discretion. Arbitration hearings should be informal
and expeditious, consistent with the purpose of the statutes and rules.

(b) "Director” Defined. In these rules, "Director” means the
Director of Arbitration for the King County Superior Court. The ap-
pointment of the Director and other administrative matters are ad-
dressed in Local Rule 8.6, Administration.

RULE 12 MATTERS SUBJECT TO ARBITRATION [no local ruie]

RULE 1.3 RELATIONSHIP TO SUPERIOR COURT JURISDIC-
TION AND OTHER RULES—MOTIONS

All motions before the court relating to mandatory arbitration
ahall be noted on the civil motions calendar in accordance with Local
Civil Rule 12, except an otherwise provided in these arbitration rules.

H. TRANSFER TO ARBITRATION AND ASSIGN-
MENT OF ARBITRATOR

RULE 21 TRANSFER TO ARBITRATION

(a) statement of Arbitrability. In every civil case the party
filing the note for trial provided by CR 40(a)(L) and Local Civil Rule
40(a)(Ll) ahall, upon the form prescribed by the court, complete a
statement of arbitrability.

(b) Response to a Statement of Arbitrability. W'ithin 14 days
after the note for trial and statement of arbitrability have been served
and filed, any party disagreeing with the statement of arbitrability
thall serve and file a response to the statement of arbitrability on the
form prescribed by the court. In the absence of such response, the
statement of arbitrability shall be deemed correct and the non-re-
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mponding part/ shall be deemed to have stipulated to arbitration if the
statement of arbitrability provides that the case is arbitrable. If a
party asserts that its claim exceeds 510,000 or seeks relief c'.her than
a money Judgment, the case is not subject to arbitration except by
atipulation.

(c) Failure to File— Amendments. A pary failing to serve and
file an original response within the time prescribed may la.er do so
only upon leave of court. A party may amend the statemer.. of arbi-
trability or response at any time before assignment of an arb.-rator
or assignment of a trial date and thereafter only upon leave of court
for good cause shown.

(d) By Stipulation. A case in which all parties file a stipula-
tion to arbitrate under MAP. 8.1(b) will be placed on the arbitration
calendar regardless of the nature of the case or amount in controversy.

[Amended Sept. 1,1981.1

RULE 2.2 COUKT MAY DETERMINE ARBITRABILITY [no kxnl
role]

RULE 22 ASSIGNMENT TO ARBITRATOR

fa) Generally, Stipulations. When a case is set for arbitration,
a list of five proposed arbitrators will be furnished to the parties. A
master list of arbitrators will be made available on request. The
parties are encouraged to stipulate to an arbitrator. In the absence
of a stipulation, the arbitral will be chosen frcm among the five
proposed arbitrators In the manner defined by this rule.

(b) Response by Parties. Each party may, within 14 days af»er
a list of proposed arbitrators is furnished to the parties, nominate one
or two arbitrators and strike two arbitrators from the list. If both
parties respond, an arbitrator nominated by both parties will be ap-
pointed. If no arbitrator has been nominated by both parties, the
Director will appoint an arbitrator from among those not stricken by
either party.

(c) Response by Only One Party. If only one party responds
within 14 days, the Director will appoint an arbitrator nominated by
that party.

(d) No Response. |If neither party responds within 14 days, the
Director wrfll appoint one of the five proposed arbitrators.

(e) Additional Arbitrators for Additional Parties. |f there are
more than two adverse parties, at least two additional proposed arbi-
trators shall be added to the list with the above principles of selection
to be applied, The number of adverse parties shall be determined by
the Director, subject to review by the Presiding Judge.

Amended Sept. 1,1981.
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in. ARBITRATORS

BULE 3.1 QUALIFICATIONS

(a) Arbitration Panel. Then? shall be a panel of arbitrators In
such numbers as the administrative committee may f.on time to lime
determine. A person desiring to serve as an arbitrator shall complete
an information sheet on the form prescribed by the court. A list
showing the names of arbitrators available to hear cases and the in-
formation sheets will be available for public inspection in the Direc-
tor's office. The oath of office on the form prescribed by the court

must be completed and filed prior to an applicant being placed on the
panel.

(b) Refusal; Disqualification. The appointment of an arbitrator
Is subject to the right of that person to refuse to serve. An arbitrator
must notify the Director Immediately if refusing to serve or If any
cause exists for the arbitrator's disqualification from the case upon
any of the grounds of interest, relationship, bias or prejudice set forth
In CJC Canon 3(c) governing the disqualification of judges. If dis-

qualified, the arbitrator must immediately return all materials in m
case to the Director.

BULE 3.2 AUTHORITY OF ARBITRATORS
An arbitrator has the authority to:

(a* Determine the time, place and procedure to present a motion
before the arbitrator including motions for summary award in a man-
ner generall;" described in CR 56.

(b) Require a party or attorney advising such party or both to
pay the reasonable expenses, including attorney's fees, caused by the
failure of such party or attorney or both to obey an order of the ar-
bitrator unless the arbitrator finds that the failure was substan-
tially justified or that other circumstances make an award of ex-
penses unjust. The arbitrator shall make a special award for such
expenses and shall file such award with the Clerk of the Superior
Court, with proof of service of a party on each party. The aggrieved
party shall have 10 days thereaf'm to appeal the award of such ex-
pense In accordance with the procedures described in RCV.' 2.24.050.
If within 10 days after the award is filed no party appeals, a judg-
ment shall be entered in a manner described generally under MAR 6.3..

(c) Award attorneys fees as authorized by these rules, by con-
tract or by law.

[Amended Sept. 1,1981.]
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IV. PROCEDURES AFTER ASSIGNMENT

BULE 41 RESTRICTIONS ON COMMUNICATION BETWEEN
ARBITRATOR AND PARTIES [no local rule]

BLUE 42 DISCOVERY

(a) In determining when additional discovery beyond that direct-
ly authorized by MAR 4.2 is reasonably necessary, the arbitrator shall
balance the benefits of discovery against the burdens and expenses.
The arbitrator shall consider the nature and complexity of the case,
the amount in controversy, values at stake, the discovery that has al-
ready occurred, the burdens on the party from whom discovery Is
sought, and the possibility of unfair surprise which may result if dis-
covery is restricted. Authorized discovery shall be conducted In ac-
cordance with the civil rules except that mc’ions concerning discov-
ery shall be determined by the arbitrator.

(b) Discovery Pending at the Time Arbr.rator is Assigned. Dis-
covery pending at the time the case is assigned to an arbitrator is
stayed pending order from the arbitrator or except as the parties may
stipulate or except as authorized by MAR 4.2,

Amended Sept. 1,1981.

BULE 43 SUBPOENA [no local rule]

V. HEARING

RULE 51 NOTICE OF HEARING—TLME AND PLACE—CON-
TINUANCE

An arbitration hearing may be scheduled at any reasonable time
and place chosen by the arbitrator. The arbitrator may grant a con-
tinuance without court order. The parties may stipulate to a continu-
ance only with the permission of the arbitrator. The arbitrator shall
give reasonable notice of the hearing date and any continuance to
the Director.

BULE 52 PREHEARENG STATEMENT OF PROOF-DOCU-
MENTS FILED WITH COURT

In addition to the requirements of MAR 5,2, each party shall also
furnish the arbitrator with copies of pleadings and other documents
contained in the court file which that party deems relevant.

BULE 5J CONDUCT OF HEARING—WITNESSES—RULES OF
EVIDENCE

(a) Oath or Afiirmation. The arbitrator shall place a wiuiess

under oath or affirmation before the witness presents testimony.
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(b) Recording. The hearing n.ay be recorded electronically or
otherwise by any party or the arbitrator.

(c) Rules of Ei-idence, Generally. The Rules of Evidence, to the
extent determined by the arbitrator to be applicable, should be liberal-
ly c-onstrued in accordance with Locai Rule 1.1 (Application of Rules)
to promotr justice. The parties should stipulate to the admission of

evidence when there is no genuine issue as to its relevance or au-
thenticity.

(d) Certain Documents Prerumed Admissible. The documents
listed below, if relevant, ar presumed admissible at an arbitration
hearing, but only if (1) the party offering the document serves on all
parties a notice, accompanied by a copy of the document and the name,
address and telephone number of its author or maker, at least 14 days
prior to the hearing in accordance with MAR 5.2; and (2) the pa:iy
offering the document similarly furnishes all other parties with copies
of all other related documents from the same author or maker. This
rule does not restrict argument or proof relating to the weight of the
evidence admitted, nor does it restrict the arbitrator’'s authority to de-
termine the weight of the evidence after hearing all of the evidence
and the arguments of opposing parties. The documents presumed
admissible under this rule are:

(1) A bill, report, chart, or record of a hospital, doctor, dentist,
registered nurse, licensed practical nurse, physical therapist, psy-
chologist or other health care provider, on a letterhead or billhead;

(2) A Dbill for drugs, medical appliances or other related expens-
es on a letterhead or billhead;

(3) A bill for, or an estimate of, property damage on a letter-
head or billhead. In the case of an estimate, the party intending to
offer the estimate shall forward with the notice to the adverse party
a statement indicating whether or not the properry was repaired, and
if it was. whether the estimated repairs were made in full or in part,
attaching a copy to the receipted bill showing the items of repair and
the amount paid.

(4) A police, weather, wage loss, or traffic signal report, or
standard I'nited States government life expectancy table to the extent
It is admissible under the Rules of Evidence, but without the need for
formal proof of authentication or identification;

(5) A photograph, x-ray, drawing, map, blueprint or similar
documentary evidence, to the extent it is admissible under the Rules
of Evidence, but without the need for formal proof of authentication
or identification;

'O The written statement of any other witness. Including the
whiten report of an expert witness, and including a statement of

W s atTMxn l-asb: as...E S
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opinion which the witness would be allowed to express if testifying
In person, if it is made by affidavit or by declaration tinder penalty of
perjury;

(7) A document not specifically covered by any of the foregring
provisions but having equivalent circumstantial guarantees of trust-
worthiness. the admission of which would serve the policies and pur-
poses expressed in Local Rule 1.3 and the interests of Justice.

(e) Opposing Parly May Subpoena Author or Maker as Witness.
Any other party may subpoena the author or maker of a document
admissible under this rule, at that party's expense, and examine the
author or p aker as if under cross examination.

RULE 54 ABSENCE OF PARTY AT HEARING [ro local rule]

AR AWARD

BULE 6.1 FORM AND CONTENT OF AWARD

(a) Form. The awa:-d shall be prepared on the form prescribed
by the court.

(b) Return of Ezhib\ts. When an award is filed, the arbitrator
thall re urn all exhibits to the parties who offered them during the
hearing.

RULE 6.2 FILING OF AWARD

A request by an arbitrator for an extension of time for th« filing
of an award under MAR 6.2 may be presented to the Director, ex parte.
The D' lor may grant or deny the request, subject to review by the
Presiding Judge. The arbitrator shall give the parties notice of any
extension granted.

BULE 6J JUDGMENT ON AWARD

(a) Presentation. A Judgment on an award shall be presented
to the ex parte department, by any party, on notice In accordance
with M AR 6.3.

VD. TRUL DE NOVO

RULE 7.1 REQUEST FOR TRIAL DE NOVO—-CALENDAR

Every case transferred to the arbitration calendar shall main-
tain Its position on the trial calendar as if the case had not been trans-
ferred to arbitration unless in the discretion of the Presiding Judge
the trial date is accelerated. A case that has heen given a trial date
will not lose that date by reason of being transferred to arbitration.

Amended Sept. 1,1981.
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RULE 7.2 PROCEDURE AT TRIAL
The clerk shall seal any award if a trial de novo is requested.

RULE 7.3 COSTS AND ATTORNEY FEES

M VR 7.3 shall anply only to costs and reasonahle attorney's fees
Incurred since the filing of the request for a trial de rvovo.

Added Sept. 1. 1981.

VIIl. GENERAL PROVISIONS

RULE 81 STIPULATIONS—EFFECT ON RELIEF GRANTED

If ©case not otherwise subject to mandatory arbitration is trans-
ferred to arbitration by stipulation, the arbitrator may grant any re-

lief which could have been granted if the case were determined by a
judge.

RULE 82 LOCALRULES [no local rale]

BULE 83 EFFECTIVE DATE

These rules become effective on October 1, 1980. With respect
to civil cases pending on that date, if the case has not at that time re-
ceived a trial date, or if the trial has been set for later than January’'
1, 1981, any party may serve and file a statement of arbitrability
indicating that the case is subject to mandatory arbitration. If with-
in 34 days no party files a response indicating the case is not subject
to arbitration, the case will be transferred to the arbitration calendar.
A case set for triai earlier than January 1.1981, will be transferred to
arbitration only on stipulation.

RULE 84 TITLE AND CITATION

These rules are known and cited as the King County Superior
Court Mandatory Arbitration Rules. LMAR is the official abbrevia-
tion.

RULE 8 COMPENSATION OF ARBITRATOR

(a) Gererally. Arbitrators shall be compensated in the same
amount and manner as judges pro tempore of the superior court.
Hearing time and reasonable preparation time are compensable.

(b) Form. When the award is filed, the arbitrator shall submit
to the Director a request for payment on a form prescribed by the
court. The Director shall determine the amount of compensation to
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be paiJ. The decision of the Director will be reviewed by the Pre-
aiding Judge at the request of the arbitrator.

BULE 8.6 ADMINISTRATION

(@) The Presiding Judge shall designate a person to serve ax Di-
rector of Arbitration. The Director, under the supervision of the
Presiding Judge, shall supervise arbitration under these rules, and
perform any additional duties which may be delegated by the Presiding
Judge.

(b) There shall be an administrative committee composed of
three judges chosen by the Presiding Judge and three members of
the Washington Stale Bar Association, one each chosen by the Seattle-
King County Bar Association, the Washington Association of Defense
Counsel, and the Washington State Trial Lawyers' Association. The
members of the committee shail serve for staggered three yesr terms
and may be reappointed.

(c) The administrative committee shall have the power and duty
to:

1) Select Its chairperson and provide for Its procedures;

2) Appo.nt the panel of arbitrators provided in Rule 3.1(a);
3) Remove aperson from a panel of arbitrators;
4)

(4) Establish procedures for selecting an arbitrator not Ineon-
listent with the Mandatory Arbitration Rules or these rules;

(5) Review the administration and operation of the arbitration
program periodically and make recommendations as it deems appro-
priate to improve the program.

(
(
(
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within ten days of receipt by them of the original list of ten
names. In the event the parties fail to submit such a list within
the lime provided, the clerk shall make the selection of arbi-
trators at random from the original list of ten names;

(Iv) The clerk shall promptly notify the person or persons
whose names appear as the first choice or choices of the par-
ties of their selection, or, if no choices have been made, the
persons he has selected. If any person so selected is unable or
unwilling to serve, the clerk 'hall notify thr person whose
name appears next on the list. If vhe clerk is unable to select an
arbitrator or constitute a panel of arbitrators from the six
selections, the process of selection under this Rule shall begin
anew. When the lequisite number of arbitrators has agreed to
serve, the clerk shall promptly send written notice of the selec-
tions to each arbitrator and to the parties.

fb)  Disqualification. No person shall serve « an arbitrator in
— . action in which any of the circumstances specified in 28 U.S.C.
455 exist or may in good faith be believed to exist.

(c) Withdrawal by Arbitrator. Any person whose name ap-
eears on the roster maintained in the clerk's office may ask at any
_:me to have his name removed or. if selected to serve on a panel,
rcline to serve but remain on the roster.

(d) Compensation and Reimbursement. Arbitrators shall be
aid S150 per day or portion of each day of hearirg in which they
ariKipate serving as a single arbitrator or seventy-five dollars for
ach day or portion of a day if serving as a member of a panel of
;ree. At the time when the arbitrators file their decision, each shall
ubmit a voucher on the form prescribed by the clerk for payment

tv the Administrative Office of the United States Courts of com-
pensation and out-of-pocket expenses T'-essarily incurred in the

performance of the duties under this Rule. No reimbursement will
_made for the cost of office or other space for the hearing.

500-5. Hearings.

(a)  Hearing Date. The clerk shall set a date for hearing not less
-an 20 nor more than 120 days after tw *lerk has been informed of
ir.e parties’ ranking in accordance wu.i Rule 500-4(a) (or of the
jerk's random selection in accordance with Rule 500-4(a)(iii)).
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This dale shall not be continued except for extreme and unantici-
pated emergencies as established in writing and approved by the
judge assigned to the case. Discovery shall terminate twenty days
prior to the hearing.

(b) Default of Party. Subject to ue provisions of subparagraph
(a) above, the hearing shall proceed on the noticed date. Absence
of a party shall not be a gTound for continuance but damages shall
be awarded against an absent party only upon presentation cfproof
thereof satisfactory to the arbitrators.

(c) Conduct of Hearing. The arbitrator is authorized to ad-
minister oaths and affirmations and ail testimony shall be given
under oath or affirmation. Each party shall have the right to cross-
examine witnesses except as hereir provided. In receiving evi-
dence, the arbitrator shall be guided by the Federal Rules of Evi-
dence, but shall not thereby be precluded from receiving evidence
which he considers to be relevant and trustworthy and which is not
privileged. A party desiring to offer a document otherwise subject
to hearsay objections at the hearing .nay serve a copy on the ad-
verse party not less than ten days in advance of the hearing indicat-
ing his intention to offer it as an exhibit. Unless the adverse party
gives written notice in advance of t'e hearing of intent to cross-
examine the author of the document, any hearsay objection to the
document shall be deemed waived. Attendance of witnesses and
production of documents may be compelled in accordance with
Rule 45, Federal Rules of Civil Procedure.

(d) Transcript or Recording. A party may caus; a transcriptor
recording to be made of the proceedings at its expense but shall, at
the request of the opposing party, make a copy available to the
party at no charge, unless the parties have otherwise agreed. In the
absence of agreement of the parties and except as provided in Rule
500-7(h) relating to impeachment, no transcript of the proceedings
shall be admissible in evidence at any subsequent de novo trial of
the action.

(e) Place of Hearing. Hearings shall be held at any location
within the Northern District of California designated by the arbi-
trators. Hearings may be held in any court,aom or other room in
any federal courthouse or office building made availabl- to the
arbitrators by the clerk's office. When no such room is available,
the hearing shall be held at any other suitable location selected by
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(he arbitrator. In making the selection, the arbitrator shall consider
the convenience of the panel, the parties and the witnesses.

(f) Time of Hearing. Unless the parties agree otherwise, hear-
ings shall be held dunng normal business hours.

(g) Optional Waiver of Trial De NOVO; Voluntary Arhi-
tration. At any time prior to the commencement of the hearing,
the parties may by written stipulation approved by order of the
assigned judge waive the right to a trial de novo following the
award and proceed as in voluntary arbitration. In the event of such
a stipulation, the provisions of state and federal law governing
review of awards rendered in voluntary arbitration shall govern.

(h) Authority of Arbitrator. The "irbitrator shall be authorized
to make reasonable rules and issue orders necessary for the fair
and efficient conduct of the hearing before him. Any two cicm-
bers of a panel shall constitute a quorum, but (unless the parties
stipulate otherwise' the concurrence of a majority of the entire
panel shall be required for any action or decision by the panel.

(i) Ei Parte Communication. There shall be no ex pane com-
munication between an arbitrator and any counsel or party on any
matter touching the action except for purposes of scheduling or
continuing the hearing.

500-6. Award and Judgment.

(a) Filing of Award. The arbitrator shall file the award with the
clerk's office promptly following the close of the hearing and in any
event not more than ten days following the close of the hearing.
The clerk shall serve copies on the parties.

(b) Form of Award. The award shall state clearly and concisely
the name or names of the prevailing party or parties and the party
0r parties against which it is rendered, and the precise amount of
money and other relief if any awarded. It shall be in writing and
(unless the parties stipulate otherwise) be signed by the arbitrator
or by at least two members of a panel. No member shall participate
in the award without having attended the hearing.

(c) Entry of Judgment on Award. Promptly upon the filing of
the award with the clerk, the clerk shall enterjudgment thereon in



ROLE 609
ARBITRATION AWARD AND JUDGMENT

(a) Issuance of /.ward. The arbitrator shall issue his award
within fifteen (15) d-ys of the date of the closing of the
hearing or the receipt of posthearing briefs, whichever is
later.

(b) Award Procedure. The arbitrator shall submit the award
and the written record to the clerk, who shall file the same
under seal. The award shall dispose of all monetary claims
presented to the arbitrator and shall be signed by the
arbitrator. The arbitrator is not required to issue an opinion
explaining the award. The clerk shall mail a copy of the award
to the parties and copies of both the award and the written
record to the Private Adjudication Center, such records to be
held i.n confidence by the Center.

(c) Judgment upon Award. Unless the parties, within thirty
(30) days after the filing of the award, file a stipulation of
dismissal or a party files a demand for trial de novo in
accordance with Rule 610, the award shall be unsealed and
incorporated within a judgment of the court. The judgment so
entered shall be subject to the same provisions of law, and shall
have the same force and effect, as a consent judgment of this

court in any civil action.

LR-609-1
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RULE 610
TRIAL DE HOVO

(a) Thirty Day Limit. Within thirty (30) days after the
filing of the sealed arbitration award, any party may file with
the court a written demand for trial de novo.

(b) Return to Court Calendar. Upon such a demand for a
trial de novo, the action shall be placed upon the court's trial
calendar. The arbitration award shall remain under seal until
final judgment is entered or the case is dismissed.

(c) Conference With Arbitrator. Within fifteen (15) days
after the filing of a demand for trial de novo, the parties or
counsel shall confer with the arbitrator who conducted the
arbitration hearing. The arbitrator shall frankly discuss with
the parties the strengths and weaknesses of their cases. The
parties or counsel shall thereafter, within thirty (30) days
after the demand for trial de novo, inform the court by letter
whether prospects for settlement appear to be excellent, good,
fair, poor, or remote.

(d) Evidence From the Arbitration Hearing. At the trial of
the action, the court shall not admit evidence that there has
been an arbitration proceeding or that an arbitration award has
been entered. Recorded testimony given at an arbitration hearing

may be used for the same purposes as any deposition under the

Federal Rules of Civil Procedure.

LR-610-1
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(e) Taxation of Arbitration Expense as a Cost. I1f, after
trial before the district court, the party who demanded trial de
novo does not obtain a judgment which, exclusive of interest and
costs, is more favorable than the award of the arbitrator, the
cleric shall tax as a cost against such party the fees and
expenses paid |0 the arbitrator. The cost collected by the cleric
under this rule shall be paid to the Treasury of the United

States.

LR-610-2
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ROLH 611

EVALUATION OP ARBITRATION RULES

(a) Purpose of Evaluation. These arbitration rules are
experimental rules. In order to assess their impact upon the
court, the bar, and litigants, it is essential that the rules be

evaluated at a reasonably early time so that their performance
can be compared with their stated purpose.

(b) Research Committee. The Chief Judge shall appoint at
least three members of the bar and at least two representatives
of the Private Adjudication Center to a Research Committee. The
Chief Judge may appoint such other members as he deems advisable.
The Chief Judge and the clerk 3hall serve as ex officio members
of the committee.

(c) Research Techniques. The Research Committee shall be
responsible for developing research tools and techniques in
order to evaluate the operation of these rules. For the purpose
of creating a contiol group for statistical comparisons, the
clerk may exempt cases, on a random basis, from reference to
arbitration. If litigant or counsel surveys are conducted, the
Research Committee shall afford the information obtained such
confidentiality as it shall deem appropriate. The Research
Committee may compile statistical information based upon
arbitration awards.

(d) Report of the Research Committee. Thirty (30) months
after the effective date of these rules, the Research Committee
3hall file a report with the clerk's office. The report shall be

drawn by committee members other than judicial officers and

LR-611-1



der._nc for trial de novo pursuant to Section 7 shall become part
of zhe final judgment with the same force and effect as a judgment
of ihe court in a civil action, except that it shall not be the
subject of appeal.

Section 7. Trial De Novo.

(a) Within thirty (30) days after the arbitration award

is entered on the docket, any party may demand a trial de novo in

the district court. Written notification of such a demand shall
be served by the moving party upon all counsel of record or other
parties. Withdrawal of a demand for a trial de novo shall not

reinstate the arbitrators’ award and the case shall proceed as if

it had not been arbitrated.

(b) Upon demand for a trial de_ novo and the payment
to the clerk required by paragraph (d), infra, the action shall
be placed on the calendar of the court and treated for all pur-
poses as if it had not been referred to arbitration, and any right
of trial by jury that a party would otherwise have shall be pre-
served inviolate.

(c) At the trial de novo, the court shall not admit
evidence that there had been an arbitration proceeding, the
nature or amount of the award, or any other matter concerning
the conduct of the arbitration proceeding, except that testimony
given at an arbitration hearing may be used for impeachment at
a trial de novo.

(d) Upon making a demand for trial de novo, the
moving party shall, unless permitted to proceed in forma pauperis,

deposit with the clerk of court an amount equal to the arbiti =cior.



fees of $75.00 for each arbitrator as provided in Section 2. The
sum so deposited shall be returned to the party demanding a trial
de novo in the event that party obtains a final judgment, exclusive
of interest and costs, more favorable than the arbitration award.

In the event that the party demanding a trial de_ novo does not
obtain a more favorable result, the sum so deposited shall be paid

to the Treasury of the United States.
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AlW.~aTs*"MORANDOM

DATE: March 7, 1986

TO: Members, Senate Judiciary Committee

FROM: Dick Armstrong, CIliff Petersen

SUBJECT: ESSB 4630 — House Version J I

The House of Representative has passed its version of ESSB 4630
Reform. Set forth below is a summary of its provisions.

1. ACCELERATED PHYSICIAN-PATIENT PRIVILEGE

Within 90 days of filing action, claimant must elect whether or

waive privilege. If not waived, claimant may not put physical
mental condition in issue at trial. If waived, then waived as
Dhysicians or conditions subject to limi' \tions imoosed by court
Sec. 101

2. ATTORNEYS FEES

In any tort action, a party may petition the court to determine
reasonableness of that party's attorneys' fees. Secs. 201 and 202

3- LIMITATION ON NONECONOMIC DAMAGES

A judgment for noneconomic damages may not exceed the average annual
wage in the state multiplied by 0.43 multiplied by the life expectancy

of the claimant. A claimant's life expectancy is set at least 15 years
for purposes of the formula. The jury may not be informed of the

on noneconomic damages. Sec 301

4. JOINT AND SEVERAL LIABILITY

Fault is apportioned among all entities which caused claimant's

damages, including entities released by claimant, entities immune from
liability, and entities with any ocher individual defense against
claimant. Judgment is entered against eac.i defendant, except those who
have been released, are immune, or have an individual defense,

amount wnicn represencs cne parcys proporcionace snare
claimants damages. Liability of each defendant is only for

share of fault (i.e., several, but not_lolnt_liability) if the claimant

was also at fault. The section does not apply to causes of

(20t» 786-7462



relating to hazardous wastes or substances or solid waste disposal
sites, or to certain business torts and narket-share liability claims.
Secs. 401 and 402

5. PERIODIC PAYMENT

Provides for periodic payment of an award for future economic damages
of at least $100,000 upon the request of a party. Each party submits a
proposal which the court may' adopt or raodxry to best provide for the
needs of the claimant. If payments are not made in a timely fashion, a
court may order that the outstanding payments be paid in a lump sum.
Payments for future earnings are not reduced or terminated because of

the death of tne Judgment creditor! Medical expenses cease. Sec. 801
6. HEALTH CARE ACTION STATUTE OF LIMITATIONS

Modifies current law  which tolls medical malpractice statute of
limitations until the injured person turns 18. Provides that all

malpractice actions must.]aa-brougat_within three years of the negligent
act or within one-year of discovery, whichever is later, but no longer

than eight years after the negligent act or omission. For purposes of
when :he action should have been discovered, the knowledge of a
custodial parent or guardian is imputed to a child. Sec. 502

7. INSURANCE PROVISIONS i * T Crm

Provides a credit to policy holders on premiums paid where the
Insurance Commissioner determines a credit should be given based on

sound actuarial credibility. Gives the Commissioner authority to
require a market assistance plan to assist persons who are having a
difficult time getting insurance. Insurance report to the Legislature

by 1991. Secs. 906-909

8. CIVIL IMMUNITY
Qualified civil immunity for officers and members of boards and
directors of nonprofit corporations, and hospital boards. Liable only
for acts of gross negligence. Secs. 903 and 905

C'e ) rs- % =o'
9*  FELONY f /T -

Commission of felony is bar to suit if there is a causal relationship
between the crime and the injury in time, place, or activity. Sec. 501

10. BUILDER LIMITATION

Builder limitation statute applies equally to private individuals and



11. INDEMNIFICATION AGREEMENTS

Parties nay not contractually shift liability for their own negligence
to others. Sec. 601

12. DUTIES IMPOSED BY LAW

Breach of duty imposed by statute, ordinance, or rule is not negligence
per se but nay be evidence of negligence. Exception for electrical,”
fire, or intoxication laws. Intoxication of a victim bars a suit if
the intoxication contributed more than 50 percent of the claimant's
injuries. Secs. 901 and 902

13. WORKERS COMPENSATION

Any workers' compensation lien against a third-party recovery is
eliminated and benefits to the injured worker continue if fault s
allocated to the claimant's employer or co-employee. Sec. 403

14. SCHOOL DIRECTORS

A member of a board of directors or a superintendent of a school
dis*~ict is immune from civilliability unless act or omission
cot. ites gross negligence. Sec. 904

15. EFFECTIVE DATE OF THE ACT

The act generally applies to actions filed on or after August 1, 1986.
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ESSS 4630 - H Arad to H Comra Arad CR85B
By Representatives Bristow and F
" sail” s m 8
-4931
(Luvacé&n-F1.
On page 2 of the amendment, after i
line 33, strike all material down PART
through "affected.” on page30, line 7
15 and insert the following: 9
"PART -I 11
ACCELERATED PHYSICIAN-PATIENT Il
PRIVILEGE 11
Sec. 101. Section 294, page 187, 14
Laws of 1854 as last amended by 14
section 1, chapter 56, Laws of 1982 15
and RCW 5.60.060 are each amended to 17
read as follows: 17
(1) A husband shall not be 19
examined for or against his wife, 19
without the consent of the wife, nor 20
a wife for or against her husband 20
without the consent of the husband? 21
nor can either during marriage or 22
afterward, be without tne consent of 22
me other, examined as to any 23
communication made by one to tne 23
other during marriage. But this 24
exception snail net apply to a civil 24
action cr proceeding by cne against 25
me other, nor to a criminal action 25
or proceeding for a crime committed 26
oy one against the other, nor to a 26
criminal action or proceeding against 26
a spouse if the marriage occurred 27
subsequent to the filing of formal 28

Mhe°

AOOPTcD

uu*i<l
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the-cnheae-cnereor)) except as
follows:

(a) In any judicial proceedings
reaarainc a cnilo's imury, negiect,
or sexual abuse or tne cause tnereof;
ana

(b) within ninety days of filing
an action tor personal Imunes or
wrongful deatn, tne claimant shall
elect wnether or not to waive the

pnysician-oatient privilege. If the
claimant does not waive tne
pnvs man-patient privilege, the

claimant mav not, put ms or net
mental or physical condition or that
of ms or her decedent or
beneficiaries in issue and may net
waive tne privilege later in the
proceedings. Waiver of the
pnysician-oatient privilege for any
one onysician or conaition
constitutes a waiver of tne privilege
as to all onvsicians or conditions, ~
suDiect to sucn Iimitations as a
court may impose pursuant to court
rules. ’ ! ’

(5) A public officer shall not

examined as a witness as to
ccmmunications made to him in
official confidence, when the public
interest would suffer 'bv the
disclcsure.

PART 11
ATTORNEYS"' FEES

NEW SECTION. Sec. 201. A new
section is added to chapter 4.24 RCW
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aware of his or her right to petition
me court under this section.

NEW SECTION. Sec. 202. Section
201 of cnis act applies to agreements
for attorney's fees entered into
after the effective date of this
section.

PART 111
LIMITATION ON NONECONOMIC DAMAGES

NEW SECTION. Sec. 301. A new
section is added to cnapter 4.56 RCW
to read as follows:

(1) As wused in this section, the
following terms have the meanings
indicated unless the context clearly
requires otherwise.

(a) "Economic damages" means
objectively verifiable monetary
losses, including medical expenses,
loss of earnings, burial costs, loss

of use of property, cost of
replacement or repair, cost of
cDtainmg substitute domestic
services, loss of employment, and
loss of business or employment
-pportunicies.

(b) "Noneconomic damages"” means

subjective, nonmonetary losses,
including, out not limited to pain,
suffering, inconvenience, mental

anguish, disability or disfigurement
incurred by the injured party,

emotional distress;, loss of society
and companionship, loss of
consortium, injury to reputation and

-3-



oral

(&}

W N o>

11
12
13
14
15
16
17
L8
19
20
21
22
23
24

25

29
til
11
12

J3
14
35
J6

T".W:nmc H-4931/86 3rd craft p- 7 CR

the jury snail net be informed of the
I:'mitation contained in subsection
() of this section.

PAf:_ 17
APPORTIONMENT OF DAMAGES

NEW SECTION. Sec. 401. A new
section is added to chapter 4.22 RCW
to read as follows:

(1) In all actions involving
fault of more than one entity, tne
trier of fact shall determine the

percentage of the total fault which
is attributable to every entity which
caused the claimant's damages,
including the claimant or person
suffering personal injury or
incurring property damage,
defendants, third-party defendants,
entities released by the claimant,
entities immune from Jliability to the
claimant and entities with any other
individual defense against the
claimant. Judgment shall be entered
against each defendant except those
wnc nave been released by the
claimant or are immune from liability
to r.he claimant cr have prevailed on
any other individual defense against
*ne claimant in an amount which
represents that party's proportionate
-.nare of the claimant’s total

damages. The liability of each
aefenaant shall be several only and
snail not be joint except:

(a) A party shall be responsible
for tne fault of another person or
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ifiable shape, color, or
mar* .ag.

Sec. 402. Section 11, chapter
27, Laws of 1331 and RCW 4.22.030 are
each amended to read as follows:

Except as otherwise provided in
sectlcm 401 of this 1986 act, if more
chan one person is liable to a
claimant on an indivisible claim for
the same injury, death or harm, the
Liadi.li.ty of such persons shall be
joint and several.

‘ec. 403. Section 4, chapter. 85,
Laws of 1977 ex. sess. as last
amended by section 5, chapter 218,
Laws of 1984 and RCW 51.24.060 are
each amended to read as follows:

(1) If tne injured worker or
b’'neficiary elects to seek damages
from the third person, any recovery

made shall be distributed as follows:
(a) The costs and reasonable
attorneys’ fees shall be paid

proportionately by the injured worker
or beneficiary and the department
and/cr self-insurer;

(b) The injured worker or
beneficiary shall be paid twenty-five
percent of the balance of the award:
PROVIDED, That in the event of a
compromise and settlement by the
parties, the injured worker or
oeneficiary may agr™~.e to a sum less
than twenty-five percent;

(c) The department and/or self-
insurer shall be Daid the balance of
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employee are determined under section
401 of this 1980 act to De at fault,-
(c) and (e) of this subsection do no't
apply and benefits shall be paid by
tne department and/or self-insurer to
or on behalf of the worker or
beneficiary as enough no recovery had
been made from a tmr5~ person.

(2) The recovery made shall be
subject to a lien by the department
and/or self-insurer for its share
under this section.

(3) The department or self-
insurer has sole discretion to

compromise the amount of its lien.
In deciding whether or to what extent
to compromise its lien, the

department or self-insurer snail
consider at least the following:

(a) The likelihood of collection
of the award or settlement as may be
affected by insurance coverage,
solvency, or other factors relating
to the third person;

(b) Factual and legal issues of
liability as between the injured
worker or beneficiary and the third
person. Such issues include but are
nut limited to possible contributory
neaiiaence and novel theories of
litapiiiry; and

(c) Problems of proof faced in
obtaining the award or settlement.

(4) In tne case of an employer
not qualifying as aself-insurer, the
department shall make a retroactive
adjustment to such employer's
experience rating in which the third

-11.
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interest accruing frcm the date the

order became final. The clerk of the
county in which the warrant is filed
shall immediately designate a

superior court cause number for such
warrant and the clerk shall cause to

be entered in the judgment docket
under the superior court cause numoer
assigned to the warrant, the rime of
such worker or beneficiary mentioned
in the warrant, the amount of the
unpaid lien plus interest accrued and
the date when the warrant was filed.
The amount of such warrant as

docketed shall become a lien wupon 'tne
title to and interest in all real and
personal property of the injured
worker or beneficiary against whom
the warrant is issued, the same as a

judgment in a civil case docketed in
the office of such cierk. The
sheriff shall then proceed in the
same manner and with like effect as

prescribed by law with respect to
execution or other process issued
against rignts or property upon
judgment in the superior court. Such
warrant so docketed shall be
>uificient to support tne issuance of
writs of garnishment in favor of the
department in tne manner provided by
law in tne case of judgment, wholly

or partially unsatisfied. The cierk
of the court shall be entitled to a
filing fee of five dollars, which
snail be added to the amount of the
warrant. A copy of such warrant
shall be mailed to the injured worker

-13-
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notice and order, any property which
may oe subject to the claim of the
department, such property shall be
delivered forthwith to the director
or the director's authorized
representative upon demand. If th»
party served and named in the notice
kkl >r<I*1 fails to answer rhe notice
.uni urdrr within the time prescribed
in this section, the court may, after
tne time to answer such order has

expired, render judgment by default
against the party named in the notice
for the full amount claimed by the
director in the notice together with
costs. In the event that a notice to

withhold and deliver is served upon
an employer and the property found to
be subject thereto is wages, the
employer may assert in the answer to
ail exemptions provided for by
chapter 7.33 RCW to which the wage
earner may be entitled.

PART V
LIMITATION OF ACTIONS

rirw ii'Ti')N. mtin. a nrxw
eeems | .ii L'. added to chapter 4,24 HCW
co road as follows: .

i~ is a complete defense to any
jC” ion for damages for personal
injury or wrongful aeatn that the
penion injured or killed was engaged
in tne commissiza of a felcny, if the
felony was causally reiateu to the
injury or death in time, place, or
activity . However, nothing in this

-15-
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of this section, including, but not
limited to, a hospital, clinic,
health maintenance organization, or
nursing home; or an officer,
director, employee, or agent thereof
acting in the course and scope of his
employment, including, in the event
such officer, director, employee, or
agent is deceased, his estate or
personal representative;

based upon alleged professional
negliaence shall be commenced within
three years of the act or omission
alleged to have caused the injury or
condition, or one year of the time
tne patient or his representative
discovered or reasonably should have
discovered that the injury or
condition was caused by said act or
omission, whichever period expires
later, except that in no event shall
an action be commenced more than
eight years after said act or
omission: PROVIDED, That the time
for commencement of an action is
tolled wupon proof of frauan
mngntional concealment. or the
presence of a foreign : odv not
intended to nave a tneraoeutic
diagnostic purpose or effect.

For purposes of this section,
notw itnstandma RCW 4.16.190, tne
knowledge of a custodial parent cr
guardian snail oe imputed to a person
under the aae or eighteen years. Any
action not commenced in accordance
with this section shall be barred((r
PH6 VTIE9--:?hae-\the-iimZ2reati©na-in
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only to the extent of the
indemnitor's necliaence and only if
tne agreement specificallv and-"
exoresslv provides theretor, and may
waive tne indemnitor's immunity unaer
industrial insurance, Title 51 RCW,
only if tne agreement specifically
and'exoresslv provides therefor and
tne waiver was mutually neaotiatecPbyv
the parties. This subsection applies
to agreements entered into after the~
-'tfective date of tr.is 1986 section.

PART VI
BUILDER LIMITATION

Sec. 701. Section 2, chapter 43,
Laws of 1955 and RCW 4.16.160 are
each amended to read as follows:

The limitations prescribed in
this chapter shall appiy to actions
orougnt in the name or for the
benefit of any county or other
municipality or quasimunicipality of
the state, in the same manner as to
actions brought by private parties:
PROVIDED, That, except as provided in
RCW 4.16.310, there snail be no
Limitation to actions brought in the
name 0I for the benefit of the state,
and N0 claim of right predicated upon

rhe Lapse of time snail ever be
assorted against the state: AND
I'ljf.THER PROVIDED, That no previously
existing statute of limitations shall

be interposed as a defense to any

benefit of tne state, although such

-19-
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of action as set forth in RCW
4.16.300 brought m tne name or for
the genetic or the stare wtict are
made or commenced after the effective
dace of this 1986 section.

Sec. 703. Section |, chapter 75,
LaWS of 1967 and RCW 4.16.300 are
each amendedto read as follows:

RCW 4.16.300 through 4.16.320
shall apply to all claims or causes
*f acricn of any kind against any
person, arising from such person
having constructed, altered or
repaired any improvement upon rea-L
property, orhaving performed or
furnisned any design, planning,
surveying, architectural or
construction or engineering services,
or supervision or observation of
construction, or administration of?"
construction contracts for any
construction, alteration or repair of
any improvement upon real property’.
This section is intended to benefi-t
cniv cnose persons referenced herein
ana snail not aoolv to claims or
causes of actiorT acairTsT
manufacturers.

PART V II1
PERIODIC PAYMENTS

NOW SECTION. Sec. 801. A new-
section is aaded to chapter 4.56' RCW
to read as follows:

(1) In an action based on fault
seeding damages for personal inju-ry
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and enter judgment accordingly.

(3) If tne court enters a
judgment for periodic payments and
any"security required by the judgment
is not posted within thirty days, the
court shall enter a judgment for the
payment cf future damages 1in a lump
sum.

(4) If at any time following
entry of judgment for periodic
payments, a judgment debtor fails for
any reason to matte a payment in a
timely fashion according to tne terms
of the judgment, the judgment
creditor may petition the court for
an order requiring payment by the
judgment debtor of the outstanding
payments in a lump sum. In
calculating the amount of the Ilump
sum judgment, the court shall total
the remaining periodic payments due
and owing to the judgment creditor
converted to present value. The
court may also require payment of
interest on the outstanding judgment.

(5) Upon the death of the
judgment creditor, the court which
rendered the original judgment may,
upon petition of any party in
interest, modify the judgment to
award and apportion the unpaid future
damages. Money damages awarded for
loss of future earnings snail not be
reduced or payments terminated by *
reason of the death of the judgment
creditor.

(6) Upon satisfaction of a
periodic payment judgment, any

-23-
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person injured or killed was under
the influence of intoxicating liquor
or any drug and that such condition
contributed more than fifty percent
to his or her 1injuries or death. If
the amount of alcohol 1in a person”s
blood is shown by chemical analysis
of his or her blood, breath, or other
bodily substance to have been 0.10
percent or more by weight of alcohol
in the blood, it is conclusive proof
that the person was under the -«
influence of intoxicating liquor.

NEW SECTION. Sac. 903. A new
section 1is aaaea to chapter 4.24 RCW
to read as fellows:

(1) Except as provided 1in
subsection (2) of this section, a
memDer of the board of directors or
an officer of any nonprofit
corporation is not civilly liable for
any act or omission in the course and
scope of his or her official capacity
unless the act or omission
constitutes gross negligence.

(2) Notning in this section shall
Limit or modify 1in any manner the
duties or Liabilities of a director
or offict: of a corporation to the
corporation or the corporation®s
shareholders.

NEW SECTION. Sec. 904. A new
section 1is added to chapter 4.24 RCW
to read as follows:

A memoer of the ooard of
directors or a superintendent of any
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writing casualty insurance in this
state in either the admitted or
nonadmitted market to provide
casualty insurance for a class of
insurance designated in writing to
the plan by the commissioner.

The bylaws and method of
operation of any market assistance
plan shall be approved by the
commissioner prior to its operation.

A market assistance plan shall
have a minimum of twenty-five *
insurers willing to insure risks
witnin the class designated by ttte
commissioner. If twenty-five
insurers do not voluntarily agree®to
participate, the commissioner may
require casualty insurers to
participate in a market assistance
plan as a condition of continuing "to
do business 1in this state. The
commissioner shall make such a
requirement to fulfill the quota of
at least twenty-five insurers. The
commissioner shall make his or her
designation on the basis of the
insurer®s premium volume of casua-Ity
insurance in this state.

MEW SECTION. Sec. 907. A
action is added to chapter 48.19 ilICW
to read as follows:

The commissioner shall, in
reviewing a casualty rate filing.,
determine 1in accordance with sound
dud reliable actuarial principles
whether this act requires an insurer
to grant its policyholders a credit
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availability of insurance coverage
and the impact on the civil jJustice
system.

NEW SECTION. Sec. 910. Except
as provided in sections 202 and 601
of this acu and except for section
904 of this act, this act applies to
all actions filed on or after August
1, 1986.

NEW SECTICN. Sec. 911. If any
provision of this act or its
application to any person or
circumstance 1is held invalid, the
remainder of the act or the
application of the provision to other
persons cr circumstances 1is not
affected.

NEW SECTION. Sec. 912. Section
904 of this act is necessary for the
immediate preservation of the public
peace, health, and safety, the
support of the state government and
ItS existing dudllc institutions, and
snail taxe effect immediately.”

i".583 1630 - H Amd to H Comm Amd
3y Heoresentatives Bristow and
Ballard
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EVASIVE ANSWER

seek i court order compelling answers to discovery
questions.

Eve. Evening, The penod immediately preceding in
important event.

Even. Nothing due or owing on eitfter side: neither 3
pront nor loss; i.e. breaking even.

Evening. The dosing pan or the day and Oeginmng of
the night; in a strict sense, from sunset till dark. In
common speech, the .alter pan of the day ana the
earlier pan of the night, until bedtime. The penod
between sunset or the evening meal and ordinary
bedtime. See also Nighttime.

Evenings, in old English law. the delivery at evening or
night of a cenain ponion of grass, or com, etc.. to a
customary tenant, who performs the service of cut-
ting, mowing, or reaping for his lord, given mm as a
gratuity or encouragement,

Event. The consequence of anything; the issue or
outcome of an action as finally determined; that in
which in action, operation, or series of operations,
terminates. Noteworthy hapramng or occurrence.
Something that happens.

Distinguished from an act in that an act is the
product of the will whereas an event is an occurrence
which takes place independent of the wiil such as an
earthquake or flood.

See also Fortuitous event.

Evemus est qul ex causa sequitur; et il'citur evcntus
quia ex causis evemi svenus est kway eks koza
sekwsdsr, et disadar iventas kwavj eks kozss evsr.st/.
An event is that which follows from the cause, and 13
called an "event" because it eventuates from causes.

ivenus ven-
A new matter

Eventus varios res nova semper habet
yows rivz r.owva sernpar heybat/.
always produces various events.

Evergreen contract. A contract which renews itself
from year to year in lieu of notice by one of the
parties to the contrary. Chetriplex Co. v, Tauber Cil
Co., D.C.lotva. 309 F.Supp 904. 309.

Every. Each one of all; all the separate individuals
who constitute the whole, regarded one by one. The
term is sometimes equivalent to "all"; and sometimes
to "eac.i".

Every other thine. This prrase, as used in requiring
employer to furnish safe place or employment and to
do "ever;/ other thing" reasonably necessary to pro-
tect employees, relates to things cf same kind that
employer must necessarily do in making place safe.

Evesdroppers. See Eavesdropping.

Evict, in civil law. to recover anything from a person
by virtue of the judgment of a court or judicial sen-
tence. See Eviction.

Eviction. Dispossession by process cf law; the act of
depriving a person of the possession of land or rental
property which he has held or leased. Act of turning
a tenant out of possession, either by re-entry or legal
proceedings, such as an action of ejectment. Depri-
vation of lessee of possession of premise; or distur-
bance of lessee in beneficial enjoyment so . s to cause
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tenant to abandon the premises nhe latter being con-
structive lonvtcticnj. Estes v. Gatiiff. 391 Ky. 93,
193 s,\v.2d 272, 276.

See aiso Actual eviction: Constructive eviction:

Ejectment; Forcible entry and detainer; Notice to
quit; Partial eviction; Retaliatory eviction: Total
eviction.

MA®9H533S"3BWfc*Vj)roof, or probative matter,

legally presented at the cnai of an issue, by the act of
the parties and through the medium of ewitnesses,
records, documents, exhibits, concrete objects, etc.,
for the purpose of inducing belief in the minds of the
court or jury as to their contention. Taylor v. How-
ard. 11! R.l. 527. 304 A.2d S91, 393.

Testimony, writings, material objects, or other
things presented to the senses that are offered to
prove the existence or nonexistence of a fact. Caiif.
Evsd.Code.

Ail the means by which any alleged matter of fact,
the truth of which is submitted to investigation. ;s
established or disproved. Any matter of fact, the
effect, tendency, or design of which ts to produce in
the mind a persuasion of the existenco or nonexis-
tence of some matter of fact. That which demon-
strates, makes clear, or ascertains the truth of the
very fact or point in issue, either on the one side or
on the ocher. That which tends to produce convic-
tion in the mind as to existence of a fact. The means
sanctioned by law of ascertaining in a judicial pro-
ceeding the truth rsspecang a question of fact.

As a part of procedure "evidence" signifies chose
rules of law whereby it is determined wn3t testimony
should be admitted and what should be rejectea in
each case, and what is the weight to be given to the
testimony admitted. See Evidence rules.

For Presumption as evidence, see Presumption;
Proof ana evidence distinguished, see Proof: Testimo-
ny as synonymous or distinguishable, see Testimony;
View as evidence, see View.

See aiso Adminicular evidence: Aiiunde; Autop-
tic evidence; 3est evidence; Beyond a reasonable
doubt: Circumstantial evidence: Competent evi-
dence; Conclusive evidence; Conflicting evidence;
Corroborating evidence: Cumulative evidence: De-
meanor evidence: Demonstrative evidence; Deriva-
tive evidence; Direct evidence: Documentary evi-
dence; Extrajudicial evidence: Extraneous evidence:
Extrinsic evidence: Fabricated evidence; Fact; Fair
preponderance of evidence; Hearsay: |lllegally
obtained evidence; Immaterial evidence; Incompe-
tent evidence; Incriminating evidence: Inculpatory;
Independent source rule: Indirect evidence: Indis-
pensable evidence: inference: Laying foundation; Le-
gal evidence: Legally sufficient evidence: Limited
admissibility; Material evidence: Mathematical evi-
dence; Moral evidence; Narrative evidence; Newly-
discovered evidence: Offer of proof; Opinion evi-
dence; Oral evidence: Original document rule: Parol
evidence rule: Partial evidence: Past recollection re-
corded; Perpetuating testimony; Physical fact rule:
Positive evidence; Preliminary evidence; Preponder-
ance: Presumption: Presumptive evidence: Pnma
facie evidence: Primary evidence: Pr.r r.consister.t
statements: Privileged evidence; Proi *ie evidence;
Probative evidence; Probative facts; Proof; Proper

:___
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evidence; Seal evidence; Reasonable inference rule;
Rebuttal evidence: Relevant evidence: Satisfactory
evidence; Scintilla of evidence; Secondary evidence;
Second-hand evidence.: State's evidence: Substantial
.vidence; Substantive evidence: Substitutionary evi-
aer.ee: Sufficient:, of evidence; Traditionary evi-
dence: View; Weight of evidence: Withholding Of
evidence.

There are, generally speaking, two types of evi-
dence frc i winch ajury mav properly find the truth
os to the facts of a case. Cne is direct evidence—
such as tne testimony ot on eyewitness. The otncr is
indirect or circumstantial eviuer.ee— the prior of a
.lain of circumstances pointing to the existence or
non-existence of certain tacts. As a general rule, the
law makes no distinction between direct and circum-
manual evider.ee, bur. simply requires that the jurv
;;nd the facts m accordance with tne preponderance

ail the evidence in the case, botn direct and cir-
tumstantial.

Autcatlc evidence. Type of evidence presented in
oourx ".vhicn consists or tne thing itself and not the
eestimony accompanvins its presentation. Articles
..:?reo ,n evicence which tne judge or jury can see
ora inspect. Real eviuer.ee as contrasted with testi-
monial evidence: e.g. in contract action, the iocu-
mer.t purporting to be- the contract itself, o: tne gun
r. a murcter trial.

‘racacter euder.ee. Evidence or a person a charac-

or traits s Jdmissible ur.uer certain conditions ,n
i :r;al. though, -s a general rule, evidence ot cnarac-
*r traits are not comceteni to prove that a person
ictea in contormitv therewith on n particular ca-
jio.i. red.Evid.R. 404.

E-. ai.<e admissibility See Curative.

T\sidpaton: e\~dence. A defendant in a criminal
:ase is entitled to evidence in possession or control ot
be government if suc.i eviaer.ce tends to indicate ms

‘i.inocsnce or tonds to mitigote .us criminality if he

ocmar.ds it and if the failure to disclose it results in a
iar.iai of a fair trial. L\ S. v. Agurs. 42T U.S. 9T, 36
; Ct. 2232. 43 L.Ed.dd 342. Disclosure of evidence by
me government is governed oy red.R.Cr.m.P 16.

l.oer. evideree. Testimony given in relation to
«:me scientific, technical, or professional matter by
“mens. i.e.. persons quaiitied to speak authoritative-

oy reason of tr.eir special training, siull, or ramtiiar-
"m with the suoject. See aiso Export witness.

r.er.tincation sudence. See Exemplars.

"'legally obtained evidence. See Exclusionary rule;
’Franco Rule: Mapp v. Ohio; McNaob-Mailory Rule:
‘lc::cn to suppress; Poisonous ;ree doctrine.

Evidence tending to snow a
incriminating evi-

f.ra.aatcry eudence.
tirsor. s ir.vr.ivement in a crime;

.relevant evidence Evidence is irrelevant if it is act
e. re.atfd to ::c .ssues to be tried and if :c has no
tendency to prove tne issues. See aiso Rele-
ei.der.ee. infra.
mUtirtal evidence. See Relevant evidence, infra.
Iral evidence, ice Testimony,

e.via; eu.dvr.i» See Original: Original ilucumvnt

EVIDENCE OF TITLE

Preponderance of the evidence. A standard of proof
tuned in many civil suits) which is met wnen a party's
evidence on a fact indicates that .t is "more likely
than not" that the fact is os the party alleges it to be.
See Fair preponderance of evidence. .

Proffered evidence. Evidence, the admissibility or
inadmissibility of which is dependent upon the exist-
ence or nonexistence of a preliminary tact. Calif.
Evid.Code.

Relevant evidence. Evidence having any tendency to
moke the existence of any fact that is ot consequence
to the determination of the action more probable or
iess probable than it wouid be without the evidence.
red.Evid.R. 401. Evidence, including ivicer.ce rele-
vant to the creaibiiity of a witness or hearsay declar-
ani;, having any tendency in reason to prove or dis-
prove any disputed fact that is of consequence to the
determination of the action. Calif.Evid.Code. Evi-
dence which bears a logical relationship to the issues
in j trial or case.

Tangible evidence. Physical evidence: evidence that
car, ne seen or touched, e.g., documents, weapons.
Testimonial evidence is evidence which can ce heard.
e.g.. the statements made oy anvone sitting in the
witness Pox. See Demonstrative evidence.

Evidence by inspection. Such evidence as is addressed
ditoctly to the senses without intervention of testimo-
ny Tangible: physical evidence. See Demonstrative
evidence.

Evidence codes. Statucorv provisions governing admis-
sibility of evidence and burden of proof at hearings
and trials. See Jlso Evidence rules, infra:

Evidence completed. Exists where both sides have of-
fered testimony and rested, or where plainttrf has
rested and detendant has made motion for tinding on
plaintiffs case and stands on motion and declines to
offer eviuence. Memam v Sugraa. D.C..Mun.App..
41 A.dd K5. 1ST

Evidence law of. Tne aggregate of rales and principles
regulating the burden of proof, admissibility, relevan-
cy. and weight and sufficiency of evidence in legal
proceedings. See Evidence codas; Evidence ruies.

Evidence of debt. A term applied to written instru-
ments or securities for the payment ot money, im-
porting on their face the existence of a debt. See
Bonds.

Evidence of insurability satisfactory to company. Evi-
dence which would satisfy a reasonable person expe-
rienced >n the life insurance business that insured
was in an insurable condition. Bowie v. Bankers Life
Co.. C.C.A.Colo.. 1C5 F.2d SC6. SOS.

Evidence of title. A deed or other document esiabiish-
.ng the title to property, especially real estate.

Evidence reasonably tending to support verdict. Means
evidence that is competent, relevant, and naten3l.
«sir.d which to rational and impartial mind naturally
leads, or involuntarily tends to lead, to conclusion for
which there is valid, just, and substantial reason.
Ivi Ily v, Oliver Farm Eauipmtnt dales Co., 169 OKkl.
iBy. oP.2U s™, rui.
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burcen. as m interstate commerce, means anything
:bat imposes either a restrictive or onerous lead upon
such commerce.

Burden 0f going for.vard. The mus on a party to a case
:a ry:Lie :r to expiain as in the case of ar.e who is
charged with possession of stolen goods after the
eov-'mment ".as introduced evidence at the defend-
ant j recent possession of such goods, the inference
being that tne defendant knew the goods to have
been stolen. Barnes v. U. 3.. 412 U.S. 337, 346. n. 11,
93 S.Ct. 2357. 2363. 37 LEd.2d 330.

Burden of persuasion. The onus on the party with the
burden of proof to convtnce the trier of fact of all
elements of his case. In criminal case the burden of
the government to produce evidence if all the neces-
sarv elements of the crime bevond a reasonable
doubt. - re Winship. U.S.”353. 364. 90 S.Ct.
1C63, 1073, 25 L.Zd.Bd 363.

Burden of producing evidence. The obligation of a
party to introduce evidence sufficient to avoid a rul-
ing against him on the issue. Calif.Evid.Code. Such
burden is met when one with the burden of proof has
introduced sufficient evidence to make out a pnma
facie case, though the cogency of the evidence may
fall short or convincing the trier of fact to rind for
him. The burden of introducing some evidence on all
tne reouired elements of the crime or tort or contract
to avoid the direction of a verdict against the party
with the ourden of proof. Stuart v. D. N. i-Ceiley &
Son, 331 Mass. 75. 117 N.E.2d 160.

Burden af.5£aoi*rtta«*i®s; gobandi.) In the law of
eraiww/'Tid h.tiLATiirTor'iiuty of affirmatively prov-
ing a :act or facts in dispute on an issue raised
between the parties in a cause. The obligation of a
party to establish by evidence a requisite degree of
oeiief concerning a fact in the mind of the trier of fact
or tne court.

Burden of proof ,s a term which describes two
aifferent concepts: hrst. the "burden of persuasion”,
which uncer traditional view never shifts from one
party to the other at any stage of the proceeding, and
second, tne "burden of going forward with the evi-
dence". which may shift hack and forth between the
parties as the trial prepresses. Ambrose v. Wheaiiev,
B.C.Del.. 321 F.Supp. i220. 1222.

The burcen of proof may require a party to raise a
reasonable bouot concerning the existence or nonex-
istence of a fact or that he establish the existence or
nonexistence of a ;art Sy a preponderance of the
evidence, by clear and convincing proof, or bv proof
beyond a reasonable doubt. Except as otherwise
proviOeo by law. the burden of proof requ'res proof
by a preponaerar.ee of the evioence. Calif.Evid.Code.
5 115.

In a criminal case, all the elements of the crime
must be proved bv the government beyond a reasona-
ble doubt, in re tVinsiiip, 397 U.S. 3;3. 91 S.Ct. 1063,
25 L.Ed.2d 363.

Term has been used to mean either the necessity of
cstaoiishmg a fact, that is, the burden of persuasion.
:r the necessity of malting a pnma facie showing.
T.at is. the Durden ot going tor.vard. State Farm Life
Ins. Co. v. Srr.itii. .9 ill.LApp.3d 942, 331 N.E.2d 235,
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"Burden of establishing” a fact means the burden
of persuading the triers of fact that the existence of
the fact is more probable than its non-existence.
U.C.C. J 1-201(3).

See also Shifting ihe burden of proof.

Bureau byiirow/. An office for the transaction of
business. A name given to the several departments
of the executive or administrative branch of govern-
ment, or their divisions. A specialized administrative
unit. Business establishment for exchanging infor-
mation, making contacts, coordinating activities, etc.

3ureaucracy bvurokrssiy/. An organization, such as
an administrative agency or the army, with the fol-
lowing general traits: a chain of command with few-
er people at the top than at the bottom; well defined
positions and responsibilities: fairly inflexible rules
and procedures: “red tape"; many forms to be filled
out; and oelegation of authority downward from lev-
el to level.

Bureau of Customs. Federal agency charged with re-
sponsibility of collecting importing duties for the
Government.

Bureau of Land Management. The 3,-eau of Land
Management was established July 16. 1946. by the
consolidation of the General Land Office (created in
1S12) and the Grazing Service (formed in i934). The
Bureau manages the national resource iands (some
-*50 million acres) and their resources. It also admin-
isters the mineral resources connectea with acquired
lands and the submerged lands of the Outer Conti-
nental Shelf fOCS).

Burford doctrine. Under "Bunord Doctrine" of absten-
tion. federal courts have retrained from interfering
with complex state regulatory schemes, Clutchette
v. Procumer, D.C.Czi., 323 F.Supp. 767, 772.

Burgage birgsj/. A name anciently given to a dwell-
ing-iiousc in a borough town.

Eurgage-tenure. in Engiish law. one of the three spe-
cies of free socage holdings; a tenure whereby hous-
es and lands which were formerly the sue of houses,
tn an ancient borough, are held ot some lord by a
certain rent. There are a great many customs affect-
ing these tenures, the most remarkable of which is
the custom of 3orough English. Such tenures have
been abolished.

Burgator / asrgevdsr/. One who breaks into houses or
inclosed places, as distinguished from one wno com-
mitted rcbbery in the open country.

Burgbote /bsrgbowt/. In old Engiish law. a term ap-
plied to a contribution towards the repair of castles
or wails of defense, or of a borough.

Burgenses b:r;ensiyz/. In old Engiish law. inhabitants
of j burgus or borough; burgesses.

3urgeristh  bargsrist)). A word used in D. icsday,
signifying a breach of the peace in a town.

Burgess barjss.- In Engiish law, an inhabitant or free-
man of a borougn or town; a person duly and legally
admitted a member of a municipal corporation. A
magistrate of a borough. An elector or voter; a
person legally qualified to vote at elections. The
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Clausula vel disposilio inutiiis per prasumDiioncm .«e
moum. cel causar*. ex pust iacto non tUcnur
Xhizhau \=i ujspizishiiyiow ir.ytiwdsiss gar pr:-
aimipishivowr.sm. rsmr.wdsm. ..-I koz:n e,;s pov. ;t
izxiow rr.n .alstdsr useless clause or disposition
.ire mch expresses no more than the law by
emcmer.t v.nj.u have .acciieu] is net supported by a
-emote presumption |nr foreign intendment ot some
purpose, n regard wr.ereof it night oe material], or
. j cause arising attervarus [whicn may .nauce an
operation nf those icle words].

Clausum Kkluzatn . Lai. Close, closed up. sealed. Ir.-
closed, is a parcel of land. A writ was either clau-
sum iclosei or aper:urn >openi. Grants were said to
i? ov lters patents icpen grant) or liter: clause
ciase grant); a Bi.Camm. 345. Occurring at tne
'.erase auare ciauaum /resit n denotes in tins senre
or.> realty ;n which the plaintiff has some exclusive
r.tsrest. whether tor alimited cr unlimited time or for
special or for general purposes.

Clausum fregit ktozsm friyjst/. L. Lat. He broke the
mlose,i In pleading and practice, technical words
ecrmeriv -sad m certain actions tresDass. and still
-ria.neu phrase .uure clausum .regie iq.v.).

Clausum pnschix I;;dz;m piskiyiv in English law.
mmrftiwwy  « tne i.us. r eigrt Jsss of Easter: the
'P.a :: E-stea tne Suncav alter Easter-cav

>ld English law. an tr.clcsure.
i.clo>ure m a hedge.

Clausura ils.zr.tfw.
G-usura .ic.c.

Clavia s.eve.'a n Encash lav a aiuc tr mace
eenure rer =er;ea;:::a.’i :!aVIS, bv the ser'eantv of tr.e

C.ana. A close. or smnii tr.clcsure.

Gallon Act. V re'ier_i aw .t-ct.c n .f>14 s
em-ntime-u to the shi-rmaB iit::ra:st Ait dealing
#p.. antitrust reaniutiuiis .mu utiiuir trace practices
* i>C.A. vt Id 2* The \ct -r~rtioits price
,. Wr atiun. f mg ..r.c xc.uv.ve- ueauiiii contracts,
re-t-ers. a.d a'tertnuituie directorates. where tre

mm ;e saostantuily to lessen ccmcetition
o rPu ;j .recte a monopoly til any line at
wjinirk-r-e

Cl*an. l.-reiroachablc-: innocent at' fraud or mvronsdo-
.ag. tree trcrr. detect in form or auostunce: free from
r.scepttons ar reservations, it is a very elastic adiec-

p.owew-r, ana ts particularly dependent upon
cer.test.

Clean Air Acts. Fvceral and jtate *’‘nuronmemai stat-
tes .r.acted to regulate anc control air pollution.

Clean pill. Sill of exar.anae without documents ac-
ta:-."L

Cban bill ot heulth. One asntfvmg that r.o . edacious
r '."iicttaus disease exists, or certifying is to healthy
:iittiitions generally without exception ar reserva-

eve dill *.'siantiuie Jew)

Clean mil of lauins. Ons without exception -r reserve-
.S ‘a T.tl pl.ice or :aanr.er or .tirvaee er me
. a pu imparting mac trc cocos .re .0 ce r

“ri't=Ir---5

CLEAR AND PRESENT DANGER DOCTRINE

have bee.il sofa!', and properly stowed under deck.
One which contains nothing in the margin qualifying
the words m the mil or lading irseit.

Clean hands doctrine. Under "clean hands" doctrine,
equity will not grant rehgf to a party, who. as actor,
seeks to set judicial machinery :n motion and obtain
snir.e remedy, it such part-, in his prior conduct has
vtcla conscience or good faith or ether equitable
prtnc.. .. Franklin v. Franklin. 365 Mo. 442, 2S3
S.W.2J 483, 186.

Clear. Obvious; beyond reasonable doubt: perspicu-
ous; plain. Free from all limitation, qualification,
question or shortcoming. Free from incumbrance,
obstruction, burden, limitation, etc. Plain, evident,
free from douot or conjecture, unequivocal, also unin-
cumbered. Free from deductions or drawbacks.

Clearance. In maritime law. the right of a ship to leave
% t. The ict of clearing or leaving pert. The certifi-
cate issued by the collector of a port evidencing the
power of the ship to leave port. In contract for
axmbition or motion pictures, the interval of time
between conclusion of exhibition in one theater and
commencement of exhibition it another theater.
m.Vexrr.iinn v Columbia Pictures Corporation, D.C.Fa.,
40 r 5u.p. ICS. III,

Clearance card. A letter given to an employee bv his
employer, at the time of his discharge or er.u ot
service, showing :ne cause or such dis”nariie or vol-
mtary quittance, the length ot time of ser ice. his
«—pncity. .and such other facts as wcuic give to those
cancerneu information of his former employment.

Clearance certificate, issuea to snip s captain showing
that customs requirements nave ceen made.

aiivluugAiuiuusnainac- Genera)rvy.nj pnrase _na
..j .tv.T.ercub var?u;:'jr.s ..lean s.’CcfTeyonu a reas«n-
le. i.e.. a e.veil-tounued couat. Some cases give a
less rigorous, but somewhat ur.certain. inear.ing, viz.,
morn than a prepcncerance but tess man :s required
m a criminal ease.

Freer wnica should leave no reasonaole doubt in
the mmd ot :he tnc-r cf tne facts concerning the truth
of the matters in issue. In Interest ot Tones. 34
lIl.App.3cl 303. 340 \.E.3d 369. 374.

That measure or degree of proof which will produce
:n mind of trier a" tacts a firm belief or conviction as
to allegations sougnt to be established: it is interme-
diate, betng more than mere preponderance, but not
to extent of such certainty as :s required beyond
reasonaole count as in criminal cases. Fred C. \Valk-
er Ager.cv, inc. v. Lucas. 215 Vn. 535, 311 S.Z.2d 5f
2.

See also Beyond a reasonable douht: 3urden of
proof: Clear evidence or proof.

Cli'ar and present danger doctrine. Doctrine ;n constt-
'titional law, first Tcrmiilared :n Schenck v. U. S.. 249
US. 47 19 S.Ct. 247, 63 L.Ed. 470, providing tliat
governmental restnc' ‘'ns on freedoms of speech and
press will be upneld ir . wessar/ 'o prevent grave and
immediate danger -o interests which government may
.awfully orctcct.

Speecu "eeele:: incites to unlawful aation :alls out-
side the protection of the First Amendment where
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PREPARATION

sary far its commission, wmle attempt is direct move-
rrent toward commission after preparations are
matle. State v. Quick, 109 S.C 256, 19 S.E.2J 101.
S03. Sue also Aid and abet.

Prepare. 7a provide with necessary means; to make
ready; ;0 provide with tvhat is appropriate or neces-
sary.

Prepayment penalty. A penalty under a note, mort-
gage, or deed of trust, imposed when the loan >s paid
before its due dale. Consideration to terminate loan
at borrower's election before maturity.

Prepayments. Deferred charges, assets representing
expenditures for future benefits. Rent and insurance
premiums paid :n advance are usually classified as
current prepayments.

Prepense. Forethought: preconceived; premeditated.

*ffjitfE|s~Mi9BfIHABEfifIBE!9Evidencs which is of great-
er weight or more convincing than die evidence
which is offered in opposition to it: that is. evidence
which as a whole shows that the fact sought to ne
proved ;s more probable than not. 3raud v, lvinchen.
La.At'-i., 210 So.2d 657, 659. With respect to ourde.n
of proof in civil actions, means greater weight of
evidence, or evidence which is more credible and
convincing to the mind. 7hat which best accords
swith reason and probability. The word "preponder-
ance” means something more than ’weight”; it de-
notes a superiority of weight, or outweighing. The
words are not synonymous, but substantially differ-
ent. There is generally a "weight" of evidence on
each side in case of contested facts. But jur.es can-
not properly act upon the weight of evidence, in ihvor
of the one having the onus, unless it overbear, in
some degree, the weight upon the other side.

That amount of evidence necessary for the plaintiff
to win ;n a civil case, it is that degree of proof which
is more probaole than not.

Preponderance of evidence may not be determined
by tne number of witnesses, but by the greater
weight of all evidence, which does not necessarily
mean the greater number of witnesses, but opportuni-
ty for knowledge, information possessed, and manner
of testifying determines the weight of testimony.

Prerogative prtrbgsdav/. An exclusive or peculiar
right or privilege. The special power, privilege, im-
munity, right or advantage vested in an official per-
son, either generally, ir in respect io the fhtngs of his
Office, or in an official body, as a court or legislature.

Prerogative court. In old English law. a court estab-
lisned for the t.ial of all testgmentary causes, where
the deceased left bona N0tA0IId within two different
dioceses: in which case the probate of wills belonged
to the archbishop of the province, by way of special
prerogative. And all causes relating to the wills,
administrations, or legacies of sucn persons were
originally cognizable herein, before a judge appointed
oy the archbishop, called the "judge of the preroga-
tive ccurt.” from whom an appeal lay to the pnvy
council. The jurisdiction of tnese courts became ob-
solete with tne tra ,sfer ol the Testamentary jurisdic-
tion of the ecclesiastical courts to 'no Clvp.scry Divi-
sion of the High Court.
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Prerogative law. 1hut part ot tne common law of
England which is more particularly appucaole to the
king.

Prerogative writs. In English law, the name was given
to certain judicial wnts issued by the courts onlv
upon proper cause shown, never as a mere matter of
right, the theory being that they involved a direct
interference by the government with :he liberty ard
property of the subject, and therefore were justified
only as an exercise of the extraordinary power <pre-
rogative) of the crown. In America, .ssuance is r.ow
generally regulated by statute, and such are generally
referred to as extraordinary vvnts or remedies.

Such wnts have been abolished in the federal and
most state courts with the adootion of Rules of Civil
Procedure. The relief formerly available by such
writs is now available by appropriate action or mo-
tion under the Rules of Civil Procedure. See Rule 3L
These wnts are the writs of mandamus, p‘tcedendo,
prohibition, quo warranto, habeas corpus, and certio-
rari.

Pres/preyl. L. Fr. Near. Cy PI€S, so near; as near.

See Cy pres.

Presbyter /prezbadsr/. Lat. In civil and ecclesiastical
law, an elder; a presbyter; a pnest.

Prcsbyterianism. One of the pnncipal systems of
church polity known as the "Christian Protestant
Church”, 'v.cupying an intermediate position between
episcopacy and Congregationalism. A religious faith
or doctrine, based on the Westminster Confession of
Faith and the Larger and Shorter Catechisms.

Prosbytcrium. That pan of the church where divine
offices are performed: formerly applied to the c.ioir
or chancel, because it was the place appropriated to
the bishop, pnest, and other clergy, wmle the laity
were confined to the body ot the church.

Prescribable /proskraybsbol/. That to whicn a right
may be acquirer by presenpdon.

Prescribe. To assen a right or title to the enjoyment ol
a thing, on the ground of having hitherto had th;
uninterrupted and immemorial enjoyment of it.

To lay down authon.ntively as a guide, direction, ar
rule; to impose as a peremptory order to dictate: :a
point, to direct: to give as a guide, direction, or nils
of action: to give law. To direct; define: mark out

In a medical sense "prescribe” means to direc-
designate, or order use of a particular remedy, thera-
py, medicine, or drug.

Prescription. A direction of remedy or remedies for *
disease, illness, or injury and the manner of usms
them. .Also, a formula for the preparation of a ant
or medicine.

Presenpdon is a peremptory and perpetual bar :?
every species of action, real or personal, when crea-
tor has been silent for a certain time without unpr.;
his claim. Jcner v. Butler. La.Apo.. 356 So.2d B1
791.

Acquisition of a personal right to use a way. wat;:
light and air by reason of continuous usage, dee aist
Prescriptive easement.

<8,
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FAIR PLEADER

create in'tke minds or the triers of fact the conviction
that the party open whom .s the burden has estao-
lisned its case. The greater and weightier evidence;
the more convincing evidence. 3elmont Hotel v
New Jersey Title Guaranty it Trust Co.. 32 N.J.Misc.
261. 27 A.2d 651, 682. Such a supenanty of evioence
on cr.e sice that the fact of its outweighing the evi-
dence on the other side can he perceived if the whole
evidence .s tair'.v considered. Such evidence is when
weighed with that which is offered to oppose it. has
more convincing power in the minds of the jury. The
term conveys the idea of something more than a
preponderance. The term is not a technical term, but
simply means that evidence which outweigns that
watch is offered to oppose it, and does not necessari-
ly mean the greater number of witnesses.

Fair rent. A reasonaole rent. Shapiro v. Goldstein. 113
Misc. 255, 1S5 N.Y.S. 234.

Fair return an investment- A net return upon fair value
oi property. State ex rel. City of St. Louis v. Puolic
Service Commission. 341 Mo. 920. 110 S.w2d 749.
77S. A "fair return” is to be largely measured by
usual returns in like investments in 'be same vicinity
over the same period of time. Natural Gas Pipeline
Co. o< ..menca v. Federal Power Commission. C.C.A.
1. 120 F 2d 625. 633. 434. Reasoname profit on sale
or noldinc of investment assets. A fair return on
value of property used ind useful in carrying on :he
enterprise, performing :he service or supplying the
thing tor which the rates are paid. Lubin v. Finkei-
stein. 32 N.Y S.2d 329. 325. Term is generally used in
reference to setting of rates for puolic utilities.

Fair sale. In foreclosure and other judicial proceedings,
this means a sale conducted with fairness and impar-
tiality as respects the rights and interests of the
parties affected. A sale at a price sufficient to war-
rant confirmation or approval when it is reouired.

Fair trade laws. Slate statutes whicn cermit manufac-
turers or distributers or namebrand goods to lix mini-
mum retail prices. Following a lenes of court deci-
sions striking down such statutes. Congress in 1976
repealed such btatutes.

Fair trial. A hearing by an impartial and disinterested

tribunal; a proceeding which hears before it con-

demns. wmch proceeds upon inquiry, and renders
juogment only after trial consideration of evidence
and tacts as a wnole. A basic constitutional guaran-
tee contained implicitly m the Due Process Clause of

Fourteenth Amendment. U.S. Constitution.

A legal trial or one conducted in all material things
in substantial conformity to law. Stacey v. State. 79
OKI.Cr. 417. 155 P.2d "36. 739. A trial which insures
suostantial justice. A trial without prejudice to the
accused. An orderly trial before an . npnrtial jury
ind judge whose neutrality .s indifferent -o every
factor in :nai but 'hat of administering justice. One
conducted accoromg to due course of law. A trial
before an impartial judge, an impartial jury, and in ar.
atmosphere of udicial calm. In such trial the juuge
mav and should direct me! control the proceedings,
and may exercise his rent to comment on tne :vi-
denoe. yet he rutiv nor ..vjtena , ; activities an (ar as
to oecome in -tire: aner an ..ssistinu prosecutor or a
tmr.eenth ,uror Goldstein v L, S. CC.A.Mo.. 43

38

F 2d 609, 613. An adequate hearing and an impartial
trisunal, free from any interest, bias, or prejudice.
The Reno. C.C.A.N.Y.. 61 F.2d 366, 968. See aso
Fair and impartial trial.

Fair use doctrine. "Fair use ' is privilege in other trar.
owner of copyright to use copyrighted .material
reasonable manner without consent, notwithstanding
monopoly granted to the owner Meeropol v, Nizer
D.C.N.Y.. 361 F.Supp. 1063. 1067 Section 107 of the
Copyright Ac; sets forth factors to be considered m
determining whether the use made in any particular
case is "fair use. '

Fair value. Present market value: such sum as the
property will sell for to a purchaser desiring to buy,
tne owner wishing to sell: such a price as a capabi;
and diligent business man could presently ootair.
from the property after conferring with '.hose accus-
tomed to buy suer property: the '"-+'unt the propenv
would bring at a sale on exec shown to have
been in all respects fair and jor.aole: the fair
market value oi the property ... Between one w.o
wants to purcha' « and one who Vv'ants to sell the
property. Where no definite market value can be
’siaoiisneo and expert testimony must ce relied on
fair valuation is tne amount which the property oueni
to give to a going concern as a fair fOium. if sold to
some one who is willing to purchase under ordinarv
selling conditions. In deic-mining "fair valuation'of
propenv. coun should consider all elements entennz
into the intrinsic value, as well as the selling value,
and also the earning power of the property. In rt
Gibson Hotels. B.C.W.Va., 24 F.Supp. 859. 363. is
determining depreciation, ‘fair value” implies consid-
eration of all factors mater.ai in negotiating sale ad
purchase of property, such as wear, decav, deteriora-
tion. oosolescence. inadecuacy, and redunoancv.
Idaho Power Co. v Thompson, D.C.ldaho. If FX
547. 566. Price which a seller, willing but not com
pelled to sell, would take, and a purchaser, willing but
not compelled to buy, would pay. Pnce wmch t uvers
of the class which would be interested in buying
property would be justified in paying for it. Inrt
Crane's Estate, 244 Pa. 141. 23 A.2d 351. 355.

Within provision of business corporation act for
determination of fair value of dissenting stoclth Ider't
shares, "fair value" means intrinsic value, Sarnee Ol
Co.. Inc. v. Cox. 265 S.C. 270. 217 S.E.2d '8.-. 73
Among elements to be considered in arriving at "far
value" or “fair cash value ' of stock of a stockholder
who -dissents from a bale of corporate assets are its
market value, net asset value, investment valu.-i, ad
earning capacity Lucas v. Pembroke Water Co.. 26
Va. 34. 135 S.E.2d 147, 150.

"Actual value,” "market value." “fair value." ind
the like, are commonly used as convertible tenrs.
See also Fair market value.

Fait feyt/. L. Fr. Anvthing done. A deed: act: fact
A deed lawfully executed.

Fait accompli. Factor deed accomplished, presume:,,
irreversible.

Fait enroile fevt dnrowl/
gain and saie of treenolds,

Faith. Confidence: credit: reliance. Thus, an act .-
be said to be done "cn the taith ’ or certain represen
tations.

A deed enrolled, as a
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