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1 IU. Tin' Supreme Ikinilnf New Jersey shall adopt rales nf court

2 u | i j11 u p r iu le  u i iuxx-t>i»ur> to elTcctuuto the pu r jiu n e  o f th is act. 
:i T lio  A d m in is t ra t iv e  Office o f  tin- C o u r ts  mIiiiII not In te r  tImi> M arch  
•I I o f  each y e a r  file  w ith t h f  t io v c r in ir  und la .'; ;iis lu tu ir  n re p o r t  on 
.*i the im pact n f the im p lem en ta tion  o f  thin act on u iito in n li i lr  in ­
ti M ir a 'ice se ll len ient p i - j i l i .  t*> am i r n s ls , an il On e o lir t  (T .b m lu rs  and
7 w o rk lo a d .
1 1.1. This act ahull take efTect imniedintcly lint sections I through

2 11 sliu.ll remain inoperative until Juuiiury 1, 1084 or until the udop-

:l limi uf apprnpriale ri lex hy Uie Supreine Court nf Now Jersey,

4 wliichcvcr shall be later.

S T A T K M K N T

T h in  b ill ra tuh lishc ti u syste in  o f  ju d ic ia l a rb it ra t io n  f o r  t o r t  
a c tion  c lu im a. f o r  noneconom ic o r  econom ic  lo ss , filed  in  tiie 
S u p e r io r  C o u r t  o f  t li is  S tu tf;, i f  l l ie  am o im t in c o n tro v e rs y  ih 
flfi.flOO .IX ) n r  le ss n r . in l lie  nun n f n LTca tc r am oun t, the p a rt ie s  
u ji re c  In M ihniit the c o n tro v e rs y  tu a rb i t r a t io n , I f  the uc tion  iu 

f o r  both  econom ic and  noneconom ic loan, the Slfi.IKXI.OO sh a ll a p p ly  
to  the  am oun t in c o n tro v e rs y  f o r  n oneconom ic dnn inces .
The parties to the arbitration may njrree to the nuuiher ami |>cr- 

s im i* s  In be dpxitrnntrd as arbitrators: otherwise the arbitrators shall 

he i-e!eeleil from a list nf retired judces mul praPticin<r ntlorneys 

compilcil liv the itssicument jndtte, iii u manner to he prcMerilied hy 

the Slate Napiein" Cnart. Cmitriiversics on which arbitration 

ilecisiuiib littvp U'fti rendered prior to tlic flline of the actioe are 

exempted from Ihe hill's provisions.

A n y  p a r ly  lu  Ihe u r ln lr u l iu a  m ay request a t r ia l dc n ovo  o f the 
c o n t ro v e rs y , d u r in g  which no re fe re n c e  s h a ll lie m ade to  the a r b i t r a ­
t ion  p in c e is lin u s  o r  d ec is ion . T h e  p a r ty  u sk im ; f o r  a  t r iu l de n ovo  
ah u ll p a y  the a r b i t r a t o r s ’ fees . T h a t  p a r t y  s h a ll a ls o  lie uRsessed 
c o u r t  c o sts  and  the re a son ab le  costs o f  the t r ia l to  the o th e r  p a rt ie s .
in i' liid in t' re a son a b le  a t to rn e y s ' fees , not lu    I the a innnnt o f
( lam a irc s  aw a rd ed  tha t |u i i t y . it ilm t p a r t y  is ihe tine to  which the 
aw a rd  is m ad e , the com'! m uy reduce o r  e lim in a te  the assessm ent 
lo  the e x te n t t lm l the m i t r l  d e ris io n  is m o re  fa v o ru h le  to  the f i l l lie  
p n ;t> . T in - paym en t ut c ou rt costs m ay  he u u iv ed  hy the c ou rt , 
upon  it lin d im t tiiu l lie - p aym en ts  w ou ld  c re a te  a  s i ih s lu n lm l 
e con om ic  h u n ls ln p  n r  a re  not in the in te re s ta  o f  ju s t ic e .

a j c :



GENERAL AND DOMESTIC RELATIONS Rule 29

T R A N S C R I P T  O F  T E S T I M O N Y
( J )  T h e  A r b i t r a t o r s  s h a l l  n o t  be r e q u i r e d  to  m a k e  a  t r a n s c r i p t  o f  

t h e  p r o c e e d in g s  b e f o r e  t h em .  I f  a n y  p a r t y  s h a l l  d e s i r e  a  t r a n s c r i p t ,  
h e  s h a l l  p r o v i d e  a  r e p o r t e r  a n d  C2 use  a  r e c n H  to  be  m ad e .  T h e  p a r t y  
r e q u e s t i n g  t h e  s a m e  s h a l l  p a y  t h e  c o s t  th e ;  * w h ic h  s h a l l  n o t  be c o n ­
s id e r e d  c o s t s  in  t h e  case . A n y  p a r t y  d e s i r  , a  c o p y  o f  a n y  t r a n s c r i p t  
s h a l l  be  p r o v i d e d  w i t h  it  b y  th e  r e p o r t e r  u p a . ,  p a y m e n t  t h e r e f o r ,  b a s ed  
u p o n  th e  u s u a l  c h a r g e s  m ? c  a  c o p y  o f  a  d e p o s i t io n  p lu s  o n e - h a l f
o f  t h e  c o s t  o f  t h e  r e p o r t e r  t a r i n g .

P a r t  I V .  R e p o r t  a n d  A w a r d — N o t  a J u d g m e n t
( A )  W i t h i n  t h i r t y  ( 3 0 )  d a y s  a f t e r  t h e  h e a r in g ,  th e  B o a r d  o f  A r b i t r a ­

t i o n  s h a l l  f i l e  a  r e p o r t  a n d  a w a r d  in t h e  o f f i c e  o f  t h e  A r b i t r a t i o n  C o m ­
m i s s i o n e r  a c t i n g  f o r  t h e  C l e r k  o f  C o u r t s ,  a n d  o n  th e  s a m e  d a y  s h a l l  
m a i l  o r  o t h e rw i s e  f o r w a r d  c op ie s  t h e r e o f  to  a l l  p a r t i e s  o r  t h e i r  c o u n ­
se l .  A n  a w a r d  m a y  n o t  exceed  S 1 0 ,0 0 0 . 0 0  e x c lu s iv e  o f  in t e r e s t  u n l t a S ,  
in  a n  a c t i o n  c o n t a in i n g  s e v e r a l  p a r t y  c la im a n t s ,  th e  C o u r t ,  w h e n  r e ­
f e r r i n g  th e  c a s e  t o  a r b i t r a t i o n  a t  p r e - t r i a l ,  o r d e r s  t h a t  t h e  5 1 0 , 0 0 0 . 0 0  
l im i t a t i o n  a p p l y  s e p a r a t e l y  t o  o n e  o r  m o r e  o f  th e  c l a im a n t s  o r  a s  
a g r e e d  to  b y  th e  p a r t i e s  in a c c o rd a n c e  w i th  P a r t  I  h e r e o f .  T h e  r e p o r t  
a n d  a w a r d  s h a l l  be  s ig n ed  b y  a l l  o f  t h e  m e m b e r s  o f  t h e  B o a r d .  I n  th e  
e v e n t  a l l  t h r e e  m e m b e r s  d o  n o t  a g r e e  o n  t h e  f i n d in g  a n d  a w a rd ,  th e  
d i s s e n t in g  m e m b e r  s h a l l  w r i t e  t h e  w o r d  " D i s s e n t s "  b e f o r e  h is  s i g n a ­
t u r e .  A  m i n o r i t y  r e p o r t  s h a l l  n o t  b e  r e q u i r e d  u n le s s  t h e  d i s s e n t in g  
a r b i t r a t o r  e le c t s  t o  s u b m i t  t h e  s am e  due  to  u n u su a l  c i r c u m s t a n c e s .  
T h e  A r b i t r a t i o n  C o m m i s s i o n e r  s h a l l  m a k e  a  n o t e  o f  th e  r e p o r t  a n d  
a w a r d  o n  h is  d o c k e t  a n d  f i l e  t h e  o r i g i n a l  r e p o r t  w i t h  t h e  C l e r k  o? 
C o u r t s  f o r t h w i t h .

L E G A L  E F F E C T  O F  R E P O R T  A N D  A W A R D ;
E N T R Y  O F  J U D G M E N T

( B )  T h e  r e p o r t  a n d  a w a rd ,  u n le s s  a p p e a le d  f r o m  as  h e r e i n  p r o v id e d ,  
s h a l l  be f i n a l  a n d  s h a l l  h a v e  th e  a t t r i b u t e s  a n d  le g a l  e f f e c t  o f  a  v e r d i c t .  
I f  n o  a p p e a l  is t a k e n  w i t h in  t h e  t im e  a n d  in th e  m a n n e r  s p e c i f i e d  t h e r e ­
f o r ,  t h e  C o u r t  s h a l l  e n t e r  ju d g m e n t  in  a c c o r d a n t  t h e r e w i t h .  A f t e r  
e n t r y  o f  s u ch  ju d g m e n t ,  e x e c u t i o n  p ro c e s s  m a y  be  is su ed  a s  in  t h e  
c e r e  -« o t h e r  ju d g m e n t s .

P a r t  V .  C o m p e n s a t i o n  o f  A r b i t r a t o r s
( A )  E a c h  m e m b e r  o f  a  B o a r d  o f  A r b i t r a t i o n  w h o  h a s  s ig n ed  a n  

a w a r d  o r  f i l e s  a  m i n o r i t y  r e p o r t  s h a l l  r e c e iv e  as  c om p e n s a t i o n ,  f o r  h i s  
s e r v ic e s  in  e a c h  ca se  a  fe e  o f  F o r t y  D o l l a r s  ( 5 4 0 . 0 0 ) .  W h e n  m o r e  
t h a n  o n e  case  a r i s i n g  o u t  o f  th e  s am e  t r a n s a c t i o n  is h e a r d  a t  t h e  s am e  
h e a r i n g  o r  h e a r i n g s ,  it s h a l l  be c o n s id e re d  as o ne  ca se  i n s o f a r  as c om -



2 .  T h a t  th e  a c t i o n  o f  o ne  o r  m o r e  o f  t h e  A r b i t r a t o r s  w a s  p r o ­
c u r e d  b y  m is c o n d u c t  o r  c o r r u p t i o n .

C o p i e s  o f  s a id  e x c e p t i o n s  s h a l l  be s e r v e d  u p o n  e a c h  A r b i t r a t o r  a n d  
t h e  A r b i t r a t i o n  C o m m i s s i o n e r  w i t h i n  4 S  h o u r s  a f t e r  f i l i n g  a n d  s h a l l  
be f o r t h w i t h  a s s ig n ed  f o r  h e a r i n g  b e f o r e  th e  A d m in i s t r a t i v e  J u d g e  
o r  a  j u d g e  a s s ig n e d  b y  h im  to  c o n d u c t  a  h e a r i n g  t h e r e o n .

I f  s u c h  e x c e p t i o n s  s h a l l  be s u s t a in e d  th e  r e p o r t  o f  t h e  B o a r d  s h a l l  
be  v a c a t e d  b y  t h e  C o u r t  a n d  th e  c a se  s e t  f o r  t r i a l .  T h e  f i l i n g  o f  e x ­
c e p t i o n s  s h a l l  to ) ,  th e  r u n n i n g  o f  t h e  t h i r t y  ( 3 0 )  d a y s  a p p e a l  p e r i o d  
p r o v i d e d  in  ( A )  a b o v e  u n t i l  a d e t e rm in a t i o n  o f  th e  e x c e p t i o n s  b y  th e  
C o u r t .

A m e n d e d  F e b .  2 5 , 1 9 7 7 ;  J a n .  3 , 1 9 7 S .
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CHAPTER .......................

AN ACT

R e 'aung lo civil ac tions.

Be II Enacted hs the People or the State of Oregon:

SECTION I. ( I) An arb itration program  under this Act for civil ac tions may be estab lished for.
(a) The circu it court in a judicial d istric t by an affirm ative vote o f a m ajority o f the judges o f the court, 

sub jec t to the approval of Lhc Chief Ju stice of the Suprem e C ourt, o r by an order of the Chief Justice.
(b) The d istric t court for a coun ty  o r coun ties by an affirm ative vote o f a majority o f the judg e ' of the 

co tin , subject to the approvaJ of the C hief Justice of the Suprem e C o u n . or b> an order o f the Chief Justice
(2) Rules consisten t with this Act to  govern the opera tion  and p ioccdu rc o f 3n arb itra tion  p ro p 2m 

estab lished under subsection (I) of this section fo r a co un  may be made in the same m anner a« other rules 
applicable to ine co un  pursuant to ORS 1.002 (I), 3.Of 5 (3). 3.220, 46.280 or 46 665 (3). Rules to  govern lhc 
opera tion  and p rocedure of a program  m ade pursuan t to  ORS 3.065 (3). 3.220, 46 280 o r 46 665 (3) a re  subject to 
(he approval of the Chief Justice o f the Suprem e C oun

(3) This Act does not apply to appeals from  a coun ty , ju s tic e 's  o r municipal co un  o r ac tions in the small 
claim s departm en t o f a d istrict co u n .

SECTION 2. (1) In a civil ac tion  in a circu it o r d istric t court having an arb itra tion program  established 
under section I o f this Act, where all pa rtie s have appeared , the court shall re fe r the action to a rb itra tion  under 
this Act if:

(a) Tbe only relief claimed is t a a tw i i d i  nu—eyof-damages,. and no  party  a sse rt*  »  ctninr fo r  rmwtry nrs 
general and special damages in an amount exceed in^ .ikX Q O Q .la the-c ircu it c o u * . o r in an am ount exceeding 
ViitfttMu-tfwnJrsti ir r c o u i t.yWMajwe tr f*nuiu iy  fe e* .c o s ts  and-disbursement*~and inteirsr orr ju d gm en t.

(b) The ac tion^is^^ .dom ttrieT rta ttW tt^^ ir, Tts defined in ORS 107.5 IffTH* wfnei* th e  pnfy  cw u c s cetf is*lie is 
the"division o r o th e r  disposition-oT p ro p e rty  be tw een the parties.

'  (2) The p faM d iny jM dfc+^ .L hv sPM n.m By-exeiB p t tiu irp a rb itra tio n  under- this Act a civil ac tion tha.
otbieiwise would be referred  lo a rb itra tion  under subsection  (1) o f this section , or may rem ove from  further 
a rb itra tion  proceedings a civil ae lien  that has been referred  to arb itra tion  under subsection (I) o f th is section , 
w hen , in the opin ion u ' tbe judge, good cause ex ists for that exem ption o r removal.

SECTION 3. ( I )  In a civil ac tion in a circu it or d istric t court having an arb itra tion program  estab lished 
under section 1 o f this Act, where all pa rtie s have appeared an d -a jjrc c^ i^A fb itfa iiw vby  s tipu la tion , the court 
shall re fe r the ac tion  to arb itra tion under th is Act if:

(a) The relief claim ed is more than or o the r than recovery  of money or damages.



CODE OF C IV IL  PROCEDURE § 1141.20
(ci The c u e  ihall be aubm ltted to mrbltratIon a t an ea rlie r time upon tbe w ritten 

request of si! pU ir.t.ffs . auhject lo a motion by a defendan t for good cause tbowo 
to delay tbe a rb itra tio n  hearing.
(Added by Stats.l&Ti, c. 743, p. — , J 2. operative Ju ly  1, 1979.)

O p e ra tive  J u l y  1,1919

Library X if tr tn e iiArb it ra t ion  C=t.l.C.J .S A r o l t r a u o n  11 17, ! ! .

I 1141.17 Tolling lim ita tion ! on dism issal for lack ot prosecution
Submlsaion of an action to arb itra tion  pitwunn: to tbi® ch ap te r shall not toll the 

runtim e of the time periods contained In Section V 3 n* to actions filed on o r a fte r 
tbe operative da te of th is chapter. Subm ission to n rliitra tlon  pu rsu an t to a court 
order w ith in s i i  months of th e  expiration of the s ta tu to ry  period ahall toll tb e  run ­
ning of lucb  period nntll tbe filing of an a rb itra tio n  aw ard.
(Added by S ta ts .1978, c. 743, p. — , |  2, operative Ju ly  1, 1979.)

O p e ra tiz e  J u l y  J , 1979

L ib ra ry  f ta f t ranc taLimitation o f  Actieca C=!Jl.
C .J.S . L im ita t io n *  ot A cu on a  I CSi.

I 1141.18 A rb itra to r* ; qualification*; cbm pam atlon ; M lactlon; d l*qu*llflcatlon
(ai A rb itra to r s  sha ll tuawHoo** jiulaaw am jPC inLat^frt„ .tbg-.S :atCLBar.and  aha ll * lt

ladlTTCtrnlly. A Judge may also serve as an a rb i tra to r  w ithout compensation . Peo­
ple who are no t a tto rn ey s may serve a* a rb itra to rs  upon the stipu la tion  of ail parties.

fbi ThW ifoaah c lB.I .Council ,ru lea. ah a ll.p ro rl4 e_ fp rih e .epm peu aa tio n . If any. of a r ­
b itra to rs . " ic e p t th a t no compensation shall be paid p rio r to the filing of th®. aw ard 
by the a rb itra to r , or p rio r to the settlem ent of the cn«e by the pnrtles . Compensa­
tion fo r a rb itra to rs  shaJl. unless waived In whole or In purt, be one hundred fifty  dol­
lar® <5150* per day. except th a t the board of superv isors of a county or a city and 
counry may set a higher level of compensation for th a t county or city and county.

(c> The I— a s a a ma r a  o r  th e  S ta te -B a r atm tt prow ido b y  ru le fo e  tbe- m ethod
o f  sfTWiion-of a rb itra to rs  a f te r 'con su ltlng  w ith adm in ls tra tlre  comm ittees es tab lish ­
ed pu rsuan t to Rule 1603 of the Judicia l A rb itra tion  Rclea fo r Civil Cases snd w ith 
county ba r associations In counties where there are no adm in is tra tiv e  committees. 
These ru les shall provide fo r fpeclalLzed panels and ahall become opera tive upon 
approval of the Jud ic ia l Council.

(di Any p a rty  may request the d isqualification of the a rb itra to r  selected for bis 
case on tbe grounds und by the procedures specified in Section 170 or Section 170.0 
w ith in five days of the nam ing of the a rb itra to r .
(Added by Stats.1978, c. 743, p. — , 1 2, operative Ju ly  J. J979.)

O p e ra t ive  J u l y  1,1999

Dtrlv ttlon : Fo-vrnr | 1H 1.30. added by Library R fftrenet*# u u .l j ;5 . e. 100S. iv 4344, I 1. Arb it ra t ion  C S7S . 77CJ .S .  A rb it ra t ion  It (0 to 44.

I 1141.19 A rb itra to rs ; pow an
A rh ttra to rs  approved p u rsu an t to th l i chap ter ahall have the power* necessary to  

pertorm  dutio* pu rsu an t to th is  chapter as pre«-cribed by the Jud ic ia l Council.
(Added by Stats.1975. e. 743. p. — , } 2, openU ve Ju ly  1, 1979.1

O p e ra t ise  J u l y  1, 1979

Library *tf«r»nc«4Arb it ra t ion  C=>:>.
C J .S .  A rb it ra t io n  | |  44. I I ,  107, 101

I 1141 JO F laa llty  of aw a rd : da aovo tr ia l ; raquast; lim ita tio n ; ea landa r
An q rb iU ^ ii0E .a^W 4J |h r4U .h a -f lm A ttt^ tg «B a« tc fa c jtd r ;B Q T o :ttta .,-h L * o c tlle tJ

wUhJOjJgijlAM *fU t..th» .dace-Tbe a rb itra to r  flies the aw ard  w ith the court. Any 
^ ^ r t y r a i n y  elect to b a re  a de novo trin l, by court or Jury , both at to law  and facta. 

Such tr ia l ahall be ca lendared . Insofar aa poaaible, to th a t tb e  tr ia l shall be given the



§ 1141.20 CODE OF C IV IL PROCEDURE
tam e  p lace on the ac tive l i s t  as It bad  p r io r  to a rb itra tio n , o r aba ll receive civil p r i­
o r ity  oo th e  n ex t se tting  c s le o d a r .
(Added by Sials.137S, c. 743, p. — . i  2. opera tiv e Ju ly  1, 1973 )

O pera tiv e J u ly  1, 1919 
F o r  |  1H 1 JO op e ra tiv e  u n lil Ju ly  1,1919, te e  C hap te r S.S, o a te .

L ibrary X i h n - c f iA rb it ra t ion  C=4'J
C J .S . Arbitration | |  111 to jJi-

A 1141.21 J u d g m e n t  upon t r ia l  da a o v o  L sa f av o rakl a  t o r  p a r t y  s l e e t in g ;  p ayman t  
af a o n r e f u nd ab l a  e o i t i  and f e ta

.  (a) I f  th e  Judgm en t upon the t r ia l  de novo la not more fav o rab le  in e ith e r  th e  
am oun t of dam age* aw ard ed  o r th e  type o f re lie f g r a f t e d  fo r th e  p a r ty  e lec ting  the 
t r i a l  de novo th an  tb e  a rb i t r a t io n  aw ard , th e  court aha ll o rd e r th a t  p a r ty  to pay th e  
fo llow ing non re fundab le  co s ts  and  fees, un less the co u r t f in d s In w rit in g  and  upon 
m otion  th a t  th e  Im position o f such costs and fees would c rea te  such  a su b s ta n tia l 
econom ic h a rd sh ip  a i  not to  be In th e  in te re s t of Ju stice :

(1) To th e  coun ty , the com pensa tion  ac tu a lly  paid to th e  a rb i t r a to r .
(Ul To th e  o th e r p arry  o r p a r tie s , ell co s ts Including, b u t n o t lim ited  to, those 

spec ified  In Sections 1032.5. 1032.6, 1032a, and  1032b, and  the p a r ty  e lecting  the tr ia l 
de novo sh a ll no t recover h is  coats.

(Ul) To th e  o th e r p arry  o r  p a r tie s , th e  reasonab le costs of th e  se rv ices o f e rp e r t  
w itnesses, w ho a re  no t re g u la r  employees of any p a r ty , a c tu a lly  In cu rred  o r reason ­
ab ly  n ecessa ry  In th e  p rep a ra tio n  o r t r i a l  of th e  case.

8 u d : costs and fees, o th e r  th an  th e  com pensation o f th e  a rb i t r a to r , sh a ll Include 
on ly  Uiuse in cu rred  from  th e  tim e o f election o f tbe t r ia l  de novo.

(b) I f  th e  p a rry  elec ting  th e  rriaJ de novo has proceeded in th e  ac tion  In fo rm a 
p au p e ris  and  has fa iled  to ob ta in  a m ore favo rab le Judgm en t, th e costs and  fees un ­
d e r  p a ra g ra p h s  (II) and  (llll o f subd iv ision  (ai shall be Imposed only ra  an  offseL 
a g a in s t any  dam ages aw ard ed  In fav o r of tb a t p a r ty .

(c) I f  the p a r ty  e lecting  th e  tr ia l de novo has proceeded In th e  ac tion  In fo rm a 
p au p e ris  and  has fa iled  to o b ta in  a m ore favo rab le  Judgm ent, the costs  u n d e r p a r a ­
g rap h  (1) of subd iv is ion  (a) aba ll be Imposed only to th e  e x te n t t h a t  th e re  rem ain s 
a  su ffic ien t am oun t In tbe ju d gm en t a f te r  th e  am oun t o f fs e t u n d e r aubd iv lsion  lh) 
h a s  been deduc ted  from  the Judgm en t.
(Added by S ta ts J3 7 8 , c. 743, p. — , |  2, o p era tiv e  Ju ly  1, 1979.)

O pera tiv e J u ly  1,1979
L ibrary Rttvrvneaa C o m  C 3 1 5 J .C J .S .  C om  |  1U.

I  I I 4 I J 2  G round ! fo r co rre c tio n , m od ification  a r  v aca tion  of aw ard  
T he  Ju d ic ia l Council ru le s  aba ll specify  the g rounds upon which th e  a r b i t r a to r  or 

th e  cou rt, o r both , m ay co rre c t, m odify o r  vaca te an aw ard .
(Added by Statx.1973, c. 743, p. — , |  2, o p e ra tiv e  Ju ly  1 . 1§79.)

O pera tiv e Ju ly  1,1979
L ibrary Rrfaraneaa

AJbl-.rauon cmrtt,
C J .S . A rb it ra t io n  II 141. 117, U l. 114.147. 177.

I  I I 4 I J 3  A w a r d ;  wr i t i ng ,  s i g n a t u r e  and f i l i ng ;  e n t r y  In Judgmen t  kook;  f or es  
and a f fe c t

T he a rb itra tio n  aw a rd  sh a ll be In w ritin g , signed by th e  a r b i t r a to r  and  filed 
In th e  co u rt In wblch the ac tio n  Is pending . If th e re  is no requ es t fo r a de novo 
t r ia l  and  the aw a rd  Is not v aca ted , th e  aw ard  sha ll be en te red  In th e  Judgm en t book 
In th e  am oun t of th e  aw ard . Bach aw a rd  (b a ll bave th e  som e fo rce and effec t aa a 
Judgm en t In any  civil ac tion  o r p roceeding, excep t th a t  It la no t sub jec t to  appeal and



S t a t e m e n t s  of a t t o r n e y s  and the cri e f  or s u m m a r y  are 
n o t  a d m i s s i b l e  in any c o u r t  or e v i d e n t i a r y  p r o c e e d i n g .

(7) r"“iij,i_inn t «  W a t i n g ;  t h e - panel
w i l .  ma\?e^hri''eva~lu~ati6n of the case and n o t i f y  e acn 
c o u n s e l  of its e v a l u a t i o n  in w r i ting.

(8) A c t i o n  on B o a r d * 6 D e c i s i o n .  E a c h  p a r t y  m u s t  file a 
w r i t t e n  a c c e p t a n c e  or r e j e c t i o n  of the p a n e l ' s  e v a l u a t i o n  
w i t h  the m e d i a t i o n  c l e r k  w i t h i n  21 days after the 
m a i l i n g  of the p a n e l ' s  e v a l u a t i o n .  T h e  f a i l u r e  to file
a w r i t t e n  a c c e p t a n c e  w i t h i n  21 day s  c o n s t i t u t e s  rejection. 
T h e - e  m a y  b e  no d i s c l o s u r e  of a p a r t y ' s  a c c e p t a n c e  or 
r e j e c t i o n  of the p a n e l ' s  e v a l u a t i o n  until the e x p i r a t i o n  
of the 21- d a y  period, at w h i c h  time the m e d i a t i o n  clerk 
sha ll send a n o t i c e  i n d i c a t i n g  e a c h  p a r t y ' s  a c c e p t a n c e  
o r  r e j e c t i o n  of the p a n e l ' s  evaluation.

If the e v a l u a t i o n  of the m e d i a t i o n  panel is rejected, 
the m e d i a t i o n  c l e r k  shall return to e a c h  a t t o r n e y  all 
the d o c u m e n t s  s u b m i t t e d  by that attorney. The m e d i a t i o n  
c l e r k  shall p l a c e  a c o p y  of the m e d i a t i o n  e v a l u a t i o n  
and the parties' a c c e p t a n c e s  and r e j e c t i o n s  in a se a l e d  
e n v e l o p e  for fi l i n g  w i t h  the clerk of the court. The 
e n v e l o p e  m a y  not be o p e n e d  in a n o n j u r y  case until the 
trial judge h a s  r e n d e r e d  judgment.

If che m e d i a t i o n  e v a l u a t i o n  does not ex c e e d  the j u r i s­
di c t i o n a l  l i m i t a t i o n  of the d i s t r i c t  court, the m e d i a t i o n
cl e r k  shall so inform, the trial judge.

(G) E f f e c t  of M e d i a t i o n .  If all the p a r t i e s  a c c e p t  the p a n e l ' s  
e v a l uation, j u d g m e n t  w i l l  be e n t e r e d  in that amount, w h i c h  

_ i n c l u d e s  all fees, costs, a n d  i n t e r e s t  to the d ate of judgment.

If any p a r t y  r e j e c t s  the p a n e l ' s  e v a l u a t i o n ,  the m a t t e r
p r o c e e d s  to tr ial in the no r m a l  fashion.

If the d e f e n d a n t  a c c e p t s  the e v a l u a t i o n  but the p l a i n t i f f  
re j e c t s  it and the m a t t e r  p r o c e e d s  to trial, the p l a i n t i f f  
m u s t  o b t a i n  a v e r d i c t  in an a m o u n t  which, w h e n  i n t e r e s t  on 
the a m o u n t  and a s s e s s a b l e  c o s t s  from the d a t e  of fi l i n g  of 
the c o m p l a i n t  co the d a t e  of the m e d i a t i o n  e v a l u a t i o n  are 
adced, is m o r e  than 10 p e r c e n t  g r e a t e r  than the b o a r d ' s  
e v a l u a t i o n ,  or p a y  a c t u a l  cos t s  to the d efendant.

If the p l a i n t i f f  a c c e p t s  the e v a l u a t i o n  but the d e f e n d a n t  
r e j e c t s  it and the m a t t e r  p r o c e e d s  to trial, the d e f e n d a n t  
m u s t  o b t a i n  a v e r d i c t  in an a m o u n t  which, w hen i n t e r e s t  on 
the a m o u n t  and a s s e s s a b l e  costs f r o m  the d a t e  of fi l i n g  of 
the c o m p l a i n t  t: the d a t e  of the m e d i a t i o n  e v a l u a t i o n  are 
added, is m o r e  t h a n  10 p e r c e n t  b e l o w  the e v a l u a t i o n  of the 
board, or pay ac t u a l  c o s t s  to the plaintiff.

If bot h  p a r t i e s  r e j e c t  the p a n e l ' s  e v a l u a t i o n  r i the 
a m o u n t  of the v e r d i c t ,  w h e n  i n t e r e s t  on the ar . t and 
a s s e s s a b l e  costs f rom the d a t e  of f i l i n g  of the c o m p l a i n t  ti 
the dat e  of the m e d i a t i o n  e v a l u a t i o n  are acced, is no mor e  
than 10 p e r c e n t  g r e a t e r  or les s  than the b o a r d ' s  e v a l u a t i o n ,  
eac h  p a r t y  is r e s p c - s i b l e  for his own  cos ts from the m e d i a t i o n  
date. If the v e r d i c t  is in an a m o u n t  which, w h e n  i n t e r e s t  
on the a m o u n t  and a s s e s s a b l e  cos t s  f r o m  the d ate of filing 
o f  the c o m p l a i n t  to the d a t e  of the m e d i a t i o n  e v a l u a t i o n  are 
added, is m o r e  t h a n  10 p e r c e n t  g r e a t e r  than the boa' i 's 
evaluation,- the d e f e n d a n t  m u s t  p a y  actual costs. Ii the



v e r d i c t  is in an amount which, w h e n  i n t e r e s t  and a s s e s s a b l e  
c o s t s  fro m  the date of fi l i n g  of the c o m p l a i n t  to the date 
of the m e d i a t i o n  e v a l u a t i o n  are added, is m o r e  than 10 
p e r c e n t  b e l o w  the b o a r d ' s  e v a l u a t i o n ,  the p l a i n t i f f  mus t  pay 
a c t u a l  costs.

(H! A c t u a l  Costs. Actual c o s t s  _ n c l u d e  tho s e  c o s t s  ta x a b l e  in 
any civ i l  a c t i o n  and a r e a s o n a b l e  a t t o r n e y  tee as d e t e r m i n e d  
b y  the trial judge for s e r v i c e s  n e c e s s i t a t e d  by the r e j e c t i o n  
o f  the b o a r d ' s  evaluation.

P u b l i c a t i o n  of this p r o p o s a l  d o e s  not m e a n  that the 
C o u r t  wil l  iss u e  an o r d e r  on the s u b ject, nor doe s  
it i m p l y  p r o b a b l e  a d o p t i o n  in its p r e s e n t  form. 
T i m e l y  c o m m e n t s  will be s u b s t a n t i v e l y  c o n s i d e r e d  
and y o u r  a s s i s t a n c e  is a p p r e c i a t e d  by the Court.

A  c o p y  of this ord e r  w i l l  be given to the s e c r e t a r y  of the 
St a t e  B a r  and to the State C o u r t  A d m i n i s t r a t o r  so that they can 
m a k e  the n o t i f i c a t i o n s  s p e c i f i e d  in G C R  1963, 933. C o m m e n t s  on 
thi s  p r o p o s a l  m a y  be sent to the S u p r e m e  C o u r t  c l e r k  w i t h i n  60 
days a f t e r  it is p u b l i s h e d  in the S t a t e  Bar J o u r n a l .

ST A F F  C O M M E N T :

P r o p o s e d  r u l e  2.4C3 w a s  d r a f t e d  by the M i c h i g a n  J u d g e s  A s s o c i a t i o n  
P.ules C o m m i t t e e  and is p u b l i s h e d  for c o m m e n t  by the C o u r t  as 
subm i t t e d .  T h e  n u m b e r  i n d i c a t e s  w h e r e  it w o u l d  a p p e a r  if the 
p r o p o s e d  M i c h i g a n  Cou r t  Bu ies (402A Mi ch) are adopt e d ;  if they 
are not, the rul e  wou l d  a p p e a r  as G C R  1962, 316. C o m p a r e  proposed 
GCP. 1963, 31c a p p e a r i n g  at 55 M i c h  S t a t e  BJ 56 (January 1976).

The sta f f  c o m m e n t  is p u b l i s h e d  o n l y  for the b e n e f i t  of the bench 
an d  bar and is n o t  an a u t h o r i t a t i v e  c o n s t r u c t i o n  by the Court.

I . Harold Hoag. Clerk, o f  the Supreme C oun  o f  Ihe State o f Shchigan. do hereby ctrn fv that the foregoing i*i 
• true and correct copy o f an order entered in said court in said cause, that I have compared the same with the 
original, and lha l it is a true transcript therefrom , and the whole o f  said original order

IN  T E ST IM O N Y  W H EREO F  I have hereunto sel m\ hand 
and aiTHed the seal o f said Supreme Court ai

Lansing, this dav o f -------------
in the year o f our Lord one thousand nine hundred and 
seventy- nine

c£ ) C l e r k
<5  a n

V  0



M O T O R  V E H I C L E  D A M A G E  A C T I O N S

3 3 .2 1 5  A rb i t r a t io n  requ ired  in d im i g e  actions arising out o f  o w b -  

errJ j ip . m a in tenance o r  use o f  m o t o r  vehicles where am oun t iu issue 
does  not exceed S 3 .0 0 0 .

1. Except as provided ir. subsection 2, al! civ.] actions for damages 
fc? personal injury,  death or properry damage arising out of the own­
ership, maintenance or use o f  a motor vehicle, where the cause of 
action arises in the State of Nevada and the amount in issue does not 
exceed S3,000, shall be submitted to arbitration, in accordance with die 
provisions of NRS  3S.015 to 38.205, inclusive.

2. Any such action over which a justice's court has jurisdiction 
shall be submitted to such arbitration only upon the mutual consent of 
the panics.

(Added to NRS by 1971. 1170)

38.225 ‘i . r i f H i M f  Er'iftayttiNfi fn tri»V 'No cause of action speci­
fied in N R ?  38.215 shail be tried until there has been compliance with 
all the provisions of NRS 38.215 to 38.245, inclusive.

(Added to NRS by 197], 1170)

3 8 .2 3 5  T r i a l  a f t e r  a rb i t r a t io n ;  c ond it ion s . After an award has been 
made pursuant to NRS 38.105, either party to the action may request a 
trial on any or al! issues .arising out of the action, subject to all of the 
following conditions:

1. The party requesting the trial, or his attorney, shall make an 
oath or aff.rmation that it is not for die purpose of delay that the inal 
is requested, but for the purpose of alleviating an injustice that was 
done by the arbitrators in making the award.

2. Such parry shall pay all costs that may have accrued up to the 
time the request is made.

3. Such a request for a trial shall be made, and all costs which have 
accrued shall be paid within 2 0  days after the decision and award of 
the arbitrators has been filed with the com: .

(Added to NRS by 1971, 1170)

3 8 .2 4 5  E f fe c t iv e  da te . NRS 38.215 to 38.245, inclusive, shall apply 
only to those causes of action arising on or after July I ,  1971.

(Added to NRS by 1971, 1170)



1 <i I'liv urlitliulifi»  may, ut lln-n imlmtivi hi at llic request ut

2  uny ji.u ly lo llu* at liitrutiun, issue Nuhpcnas for the attcnJunce of 

II w. loesses iiml llu- 1 > ■ oi (ml ion 1 1T IhuiI,s, records, documents iiiuJ other 

4 evidence. Sulipcnus shall lie served uml *hnll be enfori-i-uhle in the

mill   | >i <iv 11i■ -iI liy law,

I 7. N llUM llls lilliilili- thilt il COnlIilViTs) Wils .submitted |itllsliU lll

1! lo hiiliM'i'liou ii. ol' M-ctimi ll o f tiii*- nr!, the ui'hitriitinn uu'nrrl fm 

:: ■ 111111' (' 111111111 i I' III?', lull) l-M'ei'd i  1.7,(X Hl.Otl. Tin- III llll I III mu •

4 shall lie in U l ltnlg, and bln,11 m <1 lui lli the issue* in controversy. 

,i anil llu- iirhiliiiliirs fmdiMns ami i-mu-luriuns of lull iinillnel.

1 S. L'ii less uni- o f  tin- |i;it1i«*s 10 tin- tll'ln t nit 101 ■ |ietitiOlls Ihe coUlt,

2 wirtiin lid days oi thi- filinit of 'In- arbitration decision with the 

II enurt, a. fm a I rial >li> mini. ,<> h. far tin- nmddiciilmn m  wii'dtimi

4 of the arbitration decision for any nf the roiLsom. net furtli in

5 chapter 24 o f  Title 2A nf the New Jersey Statute?,, or  ur error ut 

i> law nr factual illcniihmteurii .s in the arlntiiitmn fiiulitix's, tin- emirl 

7 shall. upon motion o f  any o f  llie parties, e.-inlirm the arbitration 

■S ihi-iMim, nml Un- neliini m" tin- coint shall l im e  tin- «uuie cITWl ami

0 lie enforceable ns n judgment in any oilier action,

1 !), Except in the case of an u rh itrn liou  decision vaoatiil hv the
2 ••mi■ 1 nf o ffers  nf judgment toadr pursuant to court rules, the parti

II petitioning She eimrl for a trial ile iinvn shall pav to tin- enurt tin- 
•' | «• l •> ul* t l- r  arliilru li j ih .
1 10. No statements, admissions nr testimony mode at tlie urbitra-

2 tion proceedings, nur the nrhitrntiun decision, as ennfirnn-i! or 

II modified l,i the i mu I. shall lie used nr refer red In al the I rial de nuvi. 

4 hy any o f  the parties, except that llie i-iiuil muv eunsiiiet anv uT 

■ i IIiiim- matters in ilelermiaiim the ununu I uT a m  leilucluiii ii, assess-

0 ineiitb made pu rsuan t to section 11 of this act.
1 11. The party having filed for a trial de um-u shall In- assessed

2 co u rt rush, am i iillier reasonable costs uT the o ilier purlv tr. the 
.'I jud ic ia l proceeding, indadinjc a lto rjicv 's  roes, investigation 
4 i-K|lenses and cxpm ses for expert u r ntln-i lestim um  or cvalcnee, 
a which auiniiiit shall lie, if lhc purty  assessed the costs is the one to 
ti wluiui toe aw ard  is aiudc, offset against any dam ages nvan lc il to
7 I tin I parly  hy tin- i-niul. and only In ilial e x te n t: except thul if llie
s judgm ent is moie favorable to tin* p a rty  having filed fo r n tria l do
•i nerr,. tin- enurt luuy reiitli-e m elim inute tin- ulimiiKT CT TTrp assess-
lli m eal in aceuniaiiee with 'lie ex'ten; tn whicli the decision ot the
11 enurt i* mure fnvnriilile In that pan  . tliau the urliitralinu ileeisum,

12 anil as In st serve* the interest m justice. The  eiiurl may waive an 

Ui ussessuitnt ul costs required hy this section upon u finding that tin’ 

14 imposition ul ousts would i-reale a siilislaiitml uetmnmic linril.ship 

1 j  u* not to or in Ihe inleiesl of Justice.



S IPKR INTEN . ENCE—COM MON PLEAS Rule 13
R I L E  15. A R B I T R A T IO N

Th« r jt»dg& -o r j u d g e s ,  o f  g e a e r a l  d iv i s io n s  o f  c o u ^ U  o i  c om m on  p leas* 
n g y -a d op t , -  a  plavi f o r - t h e  m andahnhy  a r b i t r a t i o n  o f

T h e  p la n  s h a l l  s p e c i fy  the  a m o u n t  in c o n t r o v e r s y  w h ich  w i l l  r e q u i r e  
su bm is s io n  o f  the  case  to a r b i t r a t i o n  and  a rb i t r a t i o n  s h a l l  be r e q u i r e d  in 
cases w h e re in  the  a m o u n t  in c o n t r o v e r s y  d o e s  no t  exceed tha t spec i f ied  
sum . A rb i t r a t i o n  s h a l l  be p e rm i t t e d  in c ase s  w h e re  the am o u n t  in 
c o n t r o v e r s y  e xceed s  the  s u m  sp e c i f ie d  in the  p la n  f o r  m a n d a t o r y  a r b i t r a ­
tion w h e re  a l l  p a r t i e s  to  the  ac t ion  a g r e e  to a rb i t r a t i o n .  T h e  c o u r t  s h a l l  
d e te rm in e  a t p re - t r i a l  w h e t h e r  a c a se  is 1.0 be m a n d a t o r i l y  a rb i t r a t e d .

E v e r y  p lan  f o r  the  m a n d a t o r y  a r b i t r a t i o n  o f  c iv i l c ases  a d op ted  
p u r s u a n t  to  this r u le  s h a l l  be f i l e d  w ith  th e  S u p re m e  C o u r t  and  s h a l l  
inc lude the  f o l l o w in g  bas ic  p r in c ip le s :

(A )  A c t i o n s  E x c lu d e d .  A c t io n s  in v o lv in g  t i t le  to  r e a l  e s ta te ,  e q u i t a ­
ble r e l i e f  and  ap p e a ls  s h a l l  l e  e x c lu d e d .

<B ) A r b i t r a t o r s .  T h e  c o u r t  s h a l l  a p p o in t  a b o a rd  o f  t h r e e  a r b i t r a t o r s  
f r om  a l i s t  o f  tho se  l a w y e r s  w h o  h a ve  c on sen ted  to  s e r v e  in such c apac ity  
and w ho  have  no in t e r e s t  in th e  d e t e rm in a t i o n  o f  the case  o r  r e la t io n sh ip  
with the  p a r t ie s  o r  t h e i r  c o u n se l  wh ich  w ou ld  i n t e r f e r e  w ith  an im p a r t ia l  
c on s ide ra t ion  o f  the  case . T h e  p a r t i e s  m a y  a g r e e  to  the  a p p o in tm en t  by 
the c o u r t  o f  a s in g le  a r b i t r a t o r .

( C )  R e p o r t  a n d  A w a rd .  W i th in  t h i r t y  d a y s  a f t e r  the  h e a r in g ,  the 
board o r  the s in g le  a r b i t r a t o r  m u s t  f i l e  a r e p o r t  and  aw a rd  w ith the c le r k  
o f  the c o u r t  and  f o rw a r d  cop ies  t h e r e o f  to  a l l  p a r t i e s  o r  th e i r  c oun se l .  
Such r e p o r t  and aw a rd ,  u n le s s  a p p e a le d  f r o m ,  s h a l l  be f i n a l  and have  the 
lega l e f f e c t  o f  a v e rd ic t  u p o n  wh ich  ju d g m e n t  s h a l l  be e n te re d  by the 
court.

1D 1 A p p e a l s .  A n y  p a r t y  m a y  a p p e a l  th e  a w a r d  to  the  c ou r t  if , w ith in  
th i r ty  d ay s  a f t e r  the  f i l i n g  o f  the a w a r d  w ith  the  c le r k  o f  the  c ou r t ,  he:

11) F i le s  a notice o f  a p p e a l  w i th  th e  c le r k  o f  c o u r t  and  s e r v e s  a copy 
th e re o f  on the a d v e r s e  p a r t y  o r  p a r t i e s  a c c om pan ie d  by an  a f f id a v i t  tha t 
th< appea l is no t b e in g  t a k e n  f o r  d e la y ;  and

Ch R e im bu rs e s  the  c o u n ty  f o r  a l l  fe e s  pa id  to  the a r b i t r a t o r s  in the

A l l appea ls  sh a l l  be de novo p r o c e e d in g s  at wh ich  m em b e r s  o f  the 
6 e o am g  boa rd  o r  the  s in g le  a r b i t r a t o r  a r e  b a r r e d  as w itn esse s

Excep t ions  to the dec is ion  o f  the b o a r d  o r  s in g le  a r b i t r a t o r  ba sed  on 
cTtr-t-r m isconduct o r  c o r r u p t i o n  o f  t . ie  b o a r d  o r  s in g le  a r b i t r a t o r  m ay  

U- fi led by  .any  p a r t y  w i th in  t h i r t y  d a y s  a f t e r  the  f i l i n g  o f  the r e p o r t ,  
if su s ta in ed , th e  r e p o r t  s h a l l  be v a c a te d .

k/-*.:-.L>erei| Auirust 13 lW i 1



Rule 29 CWfcAtfG&'V CQUNTY—rCOMMON PLEAS
p e n s a t i o n  o f  t h e  a r b i t r a t o r s  is c o n c r - n e d .  I n  c ase s  r e q u i r i n g  h e a r i n g s  
o f  u n u s u a l  d u r a t i o n  o r  i n v o l v i n g  q u e s t io n s  o f  u n u s u a l  c o m p le x i t y ,  
t h e  A d m in i s t r a t i v e  J u d g e ,  o n  m o t i o n  o f  t h e  m e m b e r s  o f  t h e  B o a r d  
a n d  f o r  c a u s e  s h o w n ,  m a y  a l l o w  a d d i t i o n a l  c om p e n s a t i o n .  T h e  m e m ­
b e r s  o f  a  B e a r d  s h a l l  n o t  b e  e n t i t e d  to  r e c e iv e  t h e i r  fe e s  u r  t i l  a f t e r  
f i l i n g  t h e  r e p o r t  a n d  a w a r d  w i t h  t h e  A r b i t r a t i o n  C o m m i s s i o n e r .  F e e s  
p a id  t o  a r b i t r a t o r s  s h a l l  n o t  b e  t a x e d  a s  c os ts  n o r  f o l l o w  th e  a w a r d  a s  
o t h e r  c o s t s .

( B )  T h e  C h a i rm a n  s h a l l  r e c e i v e  a s  c om p e n s a t i o n  t h e  s u m  o f  T e n  
D o l l a r s  (S 1 0 . 0 Q )  f o r  e a c h  c a s e  h e a r d  b y  t h e  B o a r d ,  in  a d d i t i o n  t o  t h e  
c o m p e n s a t i o n  f i x e d  f o r  m e m b e r s  o f  t h e  B o a r d  o f  A r b i t r a t i o n .

( C )  A l l  c o m p e n s a t i o n  f o r  a r b i t r a t o r s  s h a l l  be  p^ id , u p o n  p r o p e r  
w a r r a n t ,  f r o m  fu n d s  o f  C u y a h o g a  C o u n t y ,  O h i o  w h i c h  h a v e  b e en  a l l o -  
c a t d  f o r  t h e  o p e r a t i o n  o f  t h e  C o m m o n  P le a s  C o u r t  o f  C u y a h o g a  C o u n ­
t y ,  O h i o .

( D )  I n  t h e  e v e n t  t h a t  a  c a s e  s h a l l  be  s e t t le d  o r  d ism is s ed  m o r e  t h a n  
tw o  ( 2 )  d a y s  p r i o r  t o  t h e  d a t e  s c h e d u le d  f o r  t h e  h e a r i n g ,  t h e  B o a r d  
m e m b e r s  s h a l l  n o t  be e n t i t l e d  to  t h e  a f o r e s a id  fe e .  I n  t h e  e v e n t  t h a t  
a  c a s e  h a s  b e en  s e t t le d  o r  d i sm i s s e d  w i t h in  s a id  tw o - d a y  p e r i o d ,  t h e  
E o a r d  m e m b e r s  s h a l l  be  e n t i t l e d  t o  r e c e iv e  s a id  fe e .  U p o n  r e c e i v i n g  
n o t i c e  t h a t  t h e  ca se  h a s  b e en  s e t t le d  o r  d ism is sed  m o r e  t h a n  tw o  d a y s  
b e f o r e  th e  d a t e  s e t  f o r  h e a r i n g ,  t h e  A r b i t r a t i o n  C o m m i s s i o n e r  s h a l l  a s ­
s ig n  a n o t h e r  c a s e  to  t h e  s a m e  B o a r d .

A P P E A L S  
P a r t  V I .  R i g h t  o f  A p p e a l  D e  N o v o

( A )  A n y  p a r t y  m a y  a p p e a l  f r o m  t h e  a c t i o n  o f  t h e  B o a r d  c f  A r b i ­
t r a t i o n  to  t h e  C o m m o n  P l e a s  C o u r t  o f  C u y a h o g a  C o u n t y .  N o  a p p e a l  
c an  be  w i t h d r a w n  w i t h o u t  c o n s e n t  o f  a i l  p a r t i e s .  T h e  f i l i n g  o f  a  s in g le  
a p p e a l  s h a l l  b e  s u f f i c i e n t  t o  r e q u i r e  .1e n o v o  t r i a l  o f  t h e  e n t i r e  c a s e  
o n  a l l  is sue s  a n d  a s  to  a l l  p a r t i e s  - i t h o u t  t h e  n e c e s s i t y  o f  e a c h  p a r t y  
f i l i n g  a  s e p a r a t e  a p p e a l  d e  n o v o .  T h e  r i g h t  o f  a p p e a l  s h a l l  be  s u b je c t  
t o  th e  f o l l o w i n g  c o n d i t i o n s ,  a l l  o f  w h i c h  s h a l l  b e  c om p l i e d  w i t h  w i t h i n  
t h i r t y  ( 3 0 )  d a y s  a f t e r  t h e  e n t r y  o f  t h e  a w a r d  c f  t h e  B o a r d .

N O T I C E  O F  A P P E A L  A N D  C O S T S
1. ( a )  A  n o t ic e  o f  a p p e a l  d e  n o v o ,  t o g e t h e r  w i t h  a n  a f f i d a v i t

t h a t  th e  a p p e a l  is n o t  t a k e n  f o r  d e la y  b u t  b e c a u s e  h e  
,  b e l ie v e s  a n  i n ju s t i c e  h a s  been d one ,  s h a l l  b e  f i l e d  b y  t h e  

a p p e l l a n t  in  t h e  o f f i c e  o f  th e  A r b i t r a t i o n  C o m m i s s i o n e r  
a c t i n g  f o r  t h e  C l e r k  o f  C o u r t s  a n d  s h a l l  p a y  t o  t h e  
C a s h i e r  o f  t h e  C l e r k  o f  C o u r t s  th e  s u m  m e n t i o n e d  in  1 ( b )  
b e low ,  a f t e r  f i r s t  s e c u r i n g  th e  a p p r o v a l  o f  the  A r b i t r a t i o n  
C o m p i i s s i o n e r .
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R E P A Y M E N T  O F  A R B I T R A T I O N  F E E S  
( b j  T h e  a p p e l l a n t  s h a l l  r e p a y  to  C u y a h o g a  C o u n t y ,  O h i o  b y  

d e p o s i t i n g  w i t h  th e  C l e r k  o f  C o u r t s ,  a "  fe e s  r e c e iv ed  b y  
t h e  m e m b e r s  o f  »he E o a r d  o f  A r b i t r a t i o n  in  t h e  case 
in  w h i c h  th e  a p p e a l  is t a k e n .  T h e  s u r  so  p a id  s h a l l  n o t  
b e  t a x e d  a s  c o s t s  in th e  case  a n d  s h a l l  . o t  be  r e c o v e r a b l e  
b y  th e  a p p e l l a n t  in  a n y  p r o c e e d in g .

P O V E R T Y  A F F I D A V I T  A N D  N O T I C E
( c )  A  p a r t y ,  d e s i r i n g  to  a p p e a l  a n  a w a rd ,  m a y  c o n c u r r e n t l y  

w i t h  t h e  f i l i n g  o f  a  n o t i c e  o f  a p p e a l  de n o v o ,  f i l e  a  w r i t ­
t e n  m o t i o n  w i t h  a f f i d a v i t  a v e r r i n g  t h a t  b y  r e a s o n  o f  
p o v e  h e  is u n a b le  to  m a k e  th e  p a y m e n t s  r e q u i r e d  f o r  
a n  a p p e a l  a n d  r e q u e s t  th e  C o u r t  to  a l l o w  a n  a p p e a l  de  
n o v o  w i t h o u t  p a y m e n t  o f  t h e  a m o u n t  s p e c i f i e d  in  1 ( b )  
h e r e o f .  I f  a f t e r  d u e  n o t ic e  t o  th e  o p p o s i t e  p a r t i e s ,  th e  
j u d g e  is s a t i s f i e d  o f  t h e  t r u t h  o f  t h e  s t a t e m e n t s  in  such  
a f f i d a v i t ,  h e  m a y  o r d e r  t h a t  th e  a p p e a l  o f  s u c h  p a r t y  be 
a l l o w e d  a l t h o u g h  t h e  s a id  a m o u n t s  a r e  n o t  p a id  b y  th e  
a p p e l l a n t .

R E T U R N  T O  A S S I G N E D  J U D G E
2 .  ( a )  T h e  ca se  s h a l l  t h e r e u p o n  be r e t u r n e d  to  th e  ju d g e  to

w h o m  th e  ca se  w a s  o r i g i n a l l y  a s s ig n e d  f o r  t r i a l .

A P P E A L  D E  N O V O
(B) A l l  c a se s  w h ic h  h a v e  b e en  d u ly  a p p e a le d  s h a l l  b e  t r i e d  de  n o v o .

T E S T I M O N Y  O F  A R B I T R A T O R S  O N  A P P E A L
( C )  I n  th e  e v e n t  o f  a n  a p p e a l  f r o m  th e  a w a r d  o r  d e c is io n  o f  t h e  

B o a r d  o f  A r b i t r a t i o n ,  t h e  a r b i t r a t o r s  s h a l l  n o t  be c a ’ le d  a s  w i tn e s s e s  
as t o  w h a t  t o o k  p la c e  b e f o r e  t h e m  in t h e i r  o f f i c i a l  c a p a c i t y  a s  a r b i ­
t r a t o r s  u p o n  a n y  h e a r i n g  de  n o v o .

E X C E P T I O N S  A N D  R E A S O N S  T H E R E F O R
( D )  A n y  p a r t y  m a y  f i l e  e x c e p t i o n s  w i th  th e  C l e r k  o f  C o u r t s ,  a t  the  

o f f i c e  o f  t h e  A r b i t r a t i o n  C o m m i s s i o n e r ,  f r o m  the  d e c i s io n  o f  t h e  B o a r d  
o f  A r b i t r a t i o n  w i t h i n  t h i r t y  ( 3 0 )  d a y s  f r o m  th e  f i l i n g  o f  t h e  r e p o r t  
a n d  a w a r d  f o r  e i t h e r  o r  b o t h  o f  t h e  f o l l o w in g  r e a s o n s  a n d  f o r  n o  o t h e r :

1. T h a t  t h e  A r b i t r a t o r s  m is b e h a v e d  th e m s e lv e s  in  t h e  c on d u c t  
o f  t h e  case .



(b) The action is in the c ircu it co u rt, the only relief claim ed is recovery o f money or dam ages and a party 
asse rts  a claim  for m oney or general and special dao wages in an amoum  exceed ing S15.(XX). exclusive of 
atto rney fees , co sts and d isbu rsem en ts and in terest on judgm ent.

(2) If a civil ac tion is re fe rred  lo arb itra tion  under subsection (1) o f this section , the a rb itra to r may grant 
any relief that could have been g ran ted  if the action were de te rm ined hy a judge o f the court

SECTION 4, In a civil ac tion in a circu it court having an arb itra tion  program  estab lished under section I of 
this A ct, where all p a rtie s have appea red , where the only re lief claim ed is recovery of money or damages, 
where a party  asse rts  a claim  for money or general and special dam ages in an amount exceed ing S I5.000. 
exclusive o f attorney fees , co s ts  and d isbursem ents ana in terest on judgm ent, and w heie all parties asserting 
those claim s waive Ihe am oun ts o f those claims that exceed SIS,000, the court sliatl refer the action to 
a rb itra tion  under this Act. A w aiver o f an amount of a claim  under th is section shall he for the purpose of 
a rhu ra tion  under this Act only and shall not restric t assertion  of a l.irgcr claim  in a trial de novo under section 5 
of th is Act.

SECTION S. (1) A t least five days befo re the da te set for an arb itra tion  hearing, ihe a rh .tra to r shall notify 
the clerk of the co un  o f the time and place o f the hearing The rlc rk  shall post a nolicc of the time and place of 
ihe hearing in a con.' licuous p lace fo r trial notices at the pnncipal location for the sitting of the co u n  in the 
county in which the ac tion  was com m enced .

(2) The a rb itra tion  p roceed ing  and the records thereof shall be open to the public to  the same ex ten t as 
would a trial o f the ac tion  in the c o u n  and the reco rds tbcieof.

(7) The com pensation  of the arb itra to r and other expenses o f the a rb itra tion  proceeding shall be the 
obligation of the pa rtie s o r any o f them  as provided by re es m ade under subsection  (2t of section I o f this Act. 
H ow ever, if those ru les requ ire the p an te s  o r any o f them  to pay any of those expenses in advance, in the form  
of fees or o therw ise , as a cond ition  of a rb itra tion , the rule* shall also p rovide for the w aiver in whole o r in part, 
deferra l in whole o r in p a rt, o r b o th , o f that payment by .. party  whom the court finds is then unable to pay all 
or any part of those advance expenses . Expenses so waived shall be paid by the s ta te  from funds available for 
the purpose E xpen ses so d e fe rred  shall be p a iJ . if necessary , by the sta te from  funds available for the 
pu rpo se , and the state shall be re im bu rsed  according to tr>- term s o f the deferra l,

SECTION 6. (I) Al the conclusion  o f arb itration under this Act o f a civil ac tion , the arb itra to r shall file the 
decision and aw ard w ith the c le rk  of the court that referred  the action to arb itra tion , together w ith proof o f 
service o f a copy o f the decision and -w a rd  upon each party

(2Kaj W ithin 20 days a fte r the filing o f a decision and aw ard with Ihe clerk of the court under subsection (I) 
of th is section , a party  against whom  relief is gran ted by the decision and aw ard o r a party who%c claim  for 
relief w a s  grea ter than the relief g ran ted  to the party by the decision ,<nd aw ard , but no other pa rty , may file 
with the clerk a w ritten notice ol appeal and request for a tna l de novo of ihe ac tion  in the court on all issues of 
law and fact. A fter the filing o f the w ritten notice a trial dc novo of the action shall be held. If the action is 
triable by right to a ju ry  and a ju ry  is dem anded by a party having the right o f trial by ju ry , the trial dc novo 
shall include a ju ry .

(bj If a party files a. w ritten no tice under paragraph (a) of this subsection , a trial fee o r jury trial fee, i s  
applicab le , shall be co llec ted  as p rov ided in ORS 21.270 or -th 221.

fc) A party filing a w ritten  no tice under paragraph (a) o f this subsection  shall deposit with the clerk o f the 
couri the sum of $150 If the position  under the arb itration dev ;sion and aw ard o f the ra r ty  filing the w ritten 
notice is not im proved as a result o f a judgment in the action on the trial de novc., the clerk shall d ispose of the 
sum deposited  in the same m anr.er as a h  '  co llected by the clerk . If the position o f the party is improved as a 
result o f a judgm ent, the c lerk ch.*.!! ,c !um  the sum deposited to the party If the cou rt finds that the party  filing 
the w ritten  notice is then unable lo pay alt o r any part o f the sum to be depo sited , the court may waive in whole 
or in pa rt, de fe r in whole o r in p a rt, o r bo th , the sum . If the sum or any part thereo f is so deferred  and the 
position o f the party is not im proved as a result o f a judgm ent, the de fe rred  am ount shall r>e paid by the party 
accord ing lo the term s c f the d e fe rra l.

(d) N otw ithstand ing any o ther prov ision of law or the O regon Rules o f Civil P rocedure, a party filing a 
w ritten notice under paragraph ta) o f this subsection whose position under (he a rb itra tion  decision and aw ard is 
not im proved as a result o f a judg .nen t in the action on the trial dc novo shall not be en titled to a tto rney fees or



r ,r i ;T ^ £ rm‘m'' ' h" '  *  “ ” d "* ‘ " H -  .he « * ,  r —  .n  « .  M * .  on
(3) If a Wririen notice is not filed unde: paragraph (a) o f subsection C ) o f this section wiih.n .h .  v i 

p resc rib ed . ihe clerk o f the coun slu ll en te ; the ar itration decision and award as a final tudcrnent of rh* 
w h io h ^ n "  t o ,  ,h c  « «  lo r e ,  » d  c lfcc , „  ,  f,„al * * ■ « ,  o l ,h« co o n  io * ,  c iv . ' £

S fcfT IO N  7. This Act is repealed January I, IQRft.

A p p r o v e d  b y  t h o  Govt *  r  n r  r  A u p j ^ t  2 ,  19 .3  3 .
F i l e d  i n  t h e  o f f i c e  o f  S e c r e t a r y  o f  S t a t e  A u g u s t  2 ,  1 9 3 3 .





51

W  A S H I N G T O N  S T ATE

C h ap le r  7 .0 6
m a n d a t o r y  a r b i t r a t i o n  or c i v i l  a c t io n s

ScitiO M

7 .0 « 010 Au ihor.ju ion

7 06  030 Acnoni »ub;»ei lo m inditory arbitra(ion
7  04  030 Jtnplf-ncnution by lu p rtn e  :ourt rule*

" -0 4  040 Q u ii f lc iiiom , ippo.i'tm rnt rnd coop eau n on  of
trb iL -iio n

7 M  030 D»c;i-or inti i « * r d ------- A p p tilv— T r i l l --------Fi/ul
judgment

7 .0 4  060 C o in  inti ilto m ey 'i fed

7  04  0 * 0 R iga : to tru l by jury

7 .0 4  9 00 S t» c ? ib ;;u ) --------1779  c 103
7 .04  910 E/freti»t t iit i--------1979  c 1 0 3 .

7 . 0 6 . 0 1 0  A u th o r i z a t i o n .  %  jg r^ . fou r t^  o f j  i
c o u ft t a j f c f c j u d j ^ c s  th e re o f  m ay  au ­
tho rize  mandato ry  a rb i t r a t i o n  o f  civil actions u n d e r  this 
chap te r  ( I 9 7 S  c i 0 3  § I . ]

7 . 0 6  0 2 0  Actions subject to m anda to ry  a rb it ra t ion .
A l l  civil actions, excep t fo r  anpea ls  f r om  m un ic ipa l or 
ju s t ice  courts . which a re  at issue In the supe r io r  cou rt  in 
counties which have a u t h c y t v  a rb i t r a t ion ,  where the 
sole r e l i e f  sought is a mon ,• grr.ent. and where  no 
p a r ty  a s s c r "  a c la im  in excess o f  ten thousand d o l la r i ,  
exc lusive ol interest and costs, a re sub jec t to m and a to ry  
a rb i t ra t io n .  [ 1 9 7 9  c 103 1 2.J

7 . 0 6 . 0 3 0  Imp lemen ta t ion  by supreme r o u r t  ru les. The  
sup reme  cou rt  sha l l by ru le  adept p rocedures to im p le ­
ment m anda to ry  a rb i t r a t i o n  o f  civil actions under this 
chap te r .  [ 1 9 7 9  c 103 J 3 . )

7 . 0 6 . 0 4 0  Q ua l i f ic a t ion s , appo in tment and compensa­
t ion o f  a rb it ra to rs .  T h e  qu a l i f ic a t io n s  and appo in tm en t 
o f  a rb i t ra to r s  sha ll be p rescr ibed by ru les adop ted by the 
sup reme cou rt . A rb i t r a t o r s  sha l l  be compensated  in the 
same amoun t and m an n e r  as ju dg es  p ro  tempo re  o f  the 
supe r io r  court . ( 1 9 7 9  c 103 S AJ

7 . 0 6 . 0 5 0  D e c is i o n  and  a w a r d  Appeal ’ s —
T r ia l  F ina l judgment. F o l low in g  a hea r ing  as p re ­
scribed by court ru le , the a rb i t r a t o r  sha l l  f i le  his decision 
and awa rd  with the c le rL  o f  the supe r io r  c ou r t ,  togethe r 
w ith  p r o o f  o f  service t h e re o f  on the pa rt ies . W i th in  
twenty days a fte r such fi l ing , a n y  aggrieved pa r ty  m ay  
f i le  with the c le rk  a w r i tten  not ice o f  appea l and request 
fo r  a t r ia l de novo in the supe r io r  c ou rt  on a l l  issues o f  
lew  and fact. Such t r ia l  de novo  sha l l  the reupon  be he ld , 
inc lud ing a right to j u  v, i f  demanded .

IT no appea l has be ; j f i led a r t h e  e xp i ra t ion  o f  twenty 
days  fo l low ing fi l ing o f  the a rb i t ra to r 's  d e c i s o n  and 
aw a rd ,  the c le rk  sha l l e m r f the * f b i ' r v c r ' '  dec;sicn end 
aw ard  i s  a final judgment in the cause , which sha l l h i v e  
the same force and effect is j .dgmenis  *n c iv i l actions. 
1 1 9 7 9  c 103 S 5 . )

7 . 0 6 . 0 6 0  Costs  and a t to rn e y ’ s f e « .  T h e  supreme 
court m ay  by ru le provide fo r costs and reasonab le  a t­
torney's fees that may be assessed against a party  ap­
pealing f rom  the award  who fai ls to improve his position 
on the t r ia l de novo [ 1 9 7 9  c 103 j  6 . )

7 . 0 6 . 0 7 0  Right to ( r ia l by ju ry . N o  provis ion o f  this 
chap te r may be construed to abridge the r ight to t r u l  by 
ju r y .  [ 1 9 7 9  c 103 |  7.J

7 . 0 6 . 9 0 0  Seve rab i l i ty  19 79  c 103. I f  any prov,-
sion o f  this act o r  its app lication to any person or c i r ­
cumstance is held inva lid , the remainder o f  the act or 
the app lica t ion  ( '  the provision to o ther persons or cir- 

x cumstances is not a ffec ted . [ 1 9 7 9  c 103 { 9 ]

7 . 0 6 . 9 1 0  E ffec t ive  datt 1 9 7 9  c 1 0 3 .  Th is  act
t h i l l  take e ffect Ju ly  I ,  1980 . [ 1 9 7 ?  c 103 |  10 ]
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V I I .  T R IA L  D E  N O V O
H a lt

7 .1 Request f o r  T r i a l  De Novo .
( a )  S e r v i c e  and F i l in g .
( b )  C a le n d a r .

72 P ro c e d u re  a t  T r i a l .
7 .3  Costs and A t t o r n e y ’s Fees .

V I I I .  G E N E R A L  P R O V I S IO N S
8.1 S t ip u la t i o n s .

( a )  G e n e r a l l y .
( b )  To  A r b i t r a t e  O th e r  Cases.

5 .2 L oca l R u le s .
8 .3 E f f e c t i v e  D a t e .
8.4 T i t l e  and C i t a t i o n .
8 .5 S ta tu s  o f  C om m en ts .

L SCOPE AND PURPOSE OF RULES
R U L E  1 .1  A P P L I C A T I O N  O F  R U L E S

T h e s e  a r b i t r a t i o n  r u i e s  a p p ly  t o  m a n d a t o r y  a r b i t r a t i o n  o f  c i v i l  a c ­
t i o n s  u n d e r  R C W  7 . 0 6 .  T h e s e  r u le s  d o  n o t  a p p ly  t o  a r b i t r a t i o n  b y  
p r i v a t e  a g r e e m e n t  o r  t o  a r b i t r a t i o n  u n d e r  o t h e r  s t a t u t e s ,  e x c e p t  b y  
s t i p u l a t i o n  u n d e r  R u l e  8 . 1 .

J u d i c i a l  Counc i l C om m en t

A  number o f  i t a tu te s  au tho r ize  a rb i t r a t i o n  in speci f ic  instanc­
es. See, e. s . , R C W  3 .6 2 .0 70  ( ju s t ic e  c ou r t  f i l i n g  fe e— city and 
c o u n t y ) ;  4 .5 6 .2 4 0  (p e r s o n a l  in ju r y  damages— annu ity  p a ym e n t s ) ;
7 .7 0 .030  (m ed ica l m a lp r a c t i c e ) ; 39 .04 .120  (p ub l ic  wo rks  c o n t r a c t a ) ;
3 9 .12 .060  (p ub l ic  w o rk s  c o n t r a c t a ) ;  4 1 .5 6 .4 5 0  (co l lec t ive  b a rg a in ­
ing  by u n i fo rm ed  p e r s o n n e l ) ;  49 .66 .090  ih e a l th  care a c t i v i t i e s ) ;  
59 .18 .320  ( l a n d lo r d - l e n a n t  d is p u te s ) ;  7 7 .12 .280  (d a m tg ' s  caused 
by gam e ) .  The  ru le s  do not apply to a rb i t r a t i o n  unde r these spe­
c ia lized statu tes .

The  ru les  do n e t  app ly  to a rb i t r a t i o n  by p r iva te  ag reement 
except when the p a r l i e s  s t ipu la te  to a rb i t r a t i o n  under these rules 
o f  a case which w ou ld  not otherw ia* be sub jec t to a rb i t r a t i o n  under 
R C W  ' .0 6 .

These ru les  do  no t r e s t r i c t  v o lu n ta ry  methods o f  sett lement 
•uch  as m ed ia t ion .
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R U L E  1 .2  H A T T E R S  S U B J E C T  T O  A R B I T R A T I O N

A  c iv i l  a c t i o n ,  o t h e r  t h a n  an  a p p e a l  f r o m  a c o u r t  o f  l im i t e d  j u r i s ­
d i c t i o n ,  is s u b je c t  t o  a r b i t r a t i o n  u n d e r  th e se  r u le s  i f  t h e  a c t i o n  is at 
i s s u e  in  a s u p e r i o r  c o u r t  in a c o u n t y  w h i c h  h a s  a u t h o r i s e d  m a n d a t o r y  
a r b i t r a t i o n  u n d e r  R C W  7 . 0 6 .  i f  th e  so le  r e l i e f  s o u g h t  is a m o n e y  J u d g ­
m e n t .  a n d  i f  ( 1 )  n o  p a r t y  a s s e r t s  a  c la im  in  exces s  o f  S 1 0 . 0 0 0 .  e x c lu ­
s i v e  o f  a t t o r n e y ' s  fe e s , i n t e r e s t  a n d  c os ts ,  o r  i f  ( 2 )  aJl p a r t i e s  f o r  p u r -  
p o s e s  o f  a r b i t r a t i o n  w a iv e  c l a im s  in exces s  o f  5 1 0 . 0 0 0 ,  e x c lu s i v e  o f  a t ­
t o r n e y ’s fe e s ,  i n t e r e s t  a n d  c o s t s .  O t h e r  m a t t e r s  m a y  be  a r b i t r a t e d  
u n d e r  th e s e  r u le s  o n l y  by  s t i p u l a t i o n  u n u e r  R u l e  8 .1 .

J u d ic i a l  C ounc i l  Comment
The  ru le , up th rough subd iv is ion  ( 1 ) ,  p a ra l le ls  R C W  7 .06 .020 .

A second p rov is ion  is added a l low ing a rb i t r a t i o n  i f  a l l  p a r t ie s  
wa ive  c la ims in excess o f  1 1 0 .0 00  f o r  purposes o f  a rb i t r a t i o n .  Thus , 
f o r  example , a p la in t i f f  who  could p o ten t ia l ly  be awarded  m ore  
than 110 .0 00  may choose to  l im i t  the c la im  to tlO.OOO in o rd e r  to 
q u a l i f y  f o r  a rb i t r a t io n .  N e i th e r  p rov is ion  re s t r ic ts  the a sse r t ion  
o f  la rg e r  c la ims upon a t r i a l  de novo n  supe r io r  c ou rt .  A t r ia l  de 
novo is ava i lab le , however, on ly  to an aggrieved p a r ty .  T hu s ,  i f  the 
p l a i n t i f f  ascerts a c laim f o r  Slu.uOO and i i  awarded tha t am oun t by 
the a rb i t r a t o r ,  the p la i n t i f f  it not ent it led  to a t r ia l  de novo under 
Ru le  7.1 . The  p la in t i f f  w ou ld  be entit led  to a t r i a l  de novo on ly  i f  
the a r b i t r a t o r ’s award  were  less t h i n  the am oun t e la imed by the 
p l a i n t i f f .

R e fe rence  ia made to R u le  8.1, a l low ing  p a r t i e i  to a rb i t r a t e  
by a t ipu la t ion  in cases not o th e rw ise  w ith in  thv s tatu te .

R U L E  1 J  R E L A T I O N S H I P  T O  S U P E R I O R  C O U R T  
J U R I S D I C T I O N  A N D  O T H E R  R U L E S

(a) S u p e r i o r  C o u r t  J u r i s d i c t i o n .  A  ca se  f i l e d  In  ’ h e  s u p e r i o r  
c o u r t  r e m a i n s  u n d e r  th e  j u r i s d i c t i o n  o f  th e  s u p e r i o r  c o u r t  i n  a l l  s t o r e s  
o f  t h e  p r o c e e d in g ,  in c lu d in g  a r b i t r a t i o n .  E x c e p t  f o r  t h e  a u t h o r i t y  e x ­
p r e s s l y  g iv e n  t o  th e  a r b i t r a t o r  b y  th e s e  r u le s ,  a l l  is su e s  s h a l l  be d e t e r ­
m in e d  b y  t h e  c o u r t .

( b )  W h i c h  R u le s  A p p ly .  U n t i l  a ca se  Is a s s ig n e d  to  t h e  a r b i t r a t o r  
u n d e r  R u l e  2 . 3 ,  th e  r u le s  o f  c i v i l  p r o c e d u r e  a p p ly .  A f t e r  a case  l i  a s ­
s ig n e d  t o  t h e  a r b i t r a t o r ,  th e s e  a r b i t r a t i o n  r u l e s  a p p ly  e x c e p t  w h e r e  an  
a r b i t r a t i o n  r u l e  s t a t e s  t h a t  a d v i l  r u l e  a p p l i e s .

J u d ic i a l  C o un c i l  C omment
Ru le  1.3 disengages the c ou r t  f r om  the a r b i t r i t i o n  process to 

the exten t feasib le . The c o u r t  a f t e r  ss s ignmen t o f  a case to the 
a rb i t r a t o r ,  w i l l  not o rd in a r i ly  en te r ta in  p rocedu ra l m o . iona , receive
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pape rs  f o r  f i l ing , o r  the like . The case is. fo r  a l l p ract ica l purposes, 
in the hands o f  the a r b i t r a t o r  un t i l  en t ry  o f  the award .

The court w i l l  in te rvene  in the a rb i t r a t i o n  process on ly  under 
the most excep tiona l c ircumstances . In  most instances, a t r ia l  o* 
novo  under Rule 7 J  o r  a motion  to vacate under Ru le  7 .2 w i l l p ro ­
v ide an adequate s a fe g u a rd  against an un ju s t  re su l t  f r om  a rb i t r a ­
t io n . See also the com m en t to Ru le  3.2.

II. TRANSFER TO ARBITRATION AND ASSIGNMENT OF ARBITRATOR
R U L E  2 . 1  T R A N S F E R  T O  A R B I T R A T I O N

T h e  p o in t  a t w h i c h  a c a s e  is t r a n s f e r r e d  to  a r b i t r a t i o n  and  the  p r o ­
c e d u re s  f o r  a c c o m p l i s h in g  th e  t r a n s f e r  t o  an  a r b i t r a t i o n  c a le n d a r  s h a l l  
b e  e s t a b l i s h e d  b y  l o c a l  r u l e  a d o p te d  in  a c c o rd a n c e  w i t h  R u l e  S.2 .

R U L E  2 . 2  C O U R T  M A Y  D E T E R M I N E  A R B I T R A B I L I T Y
( a )  G e n e r a l l y .  T h e  c o u r t  m a y ,  o n  its  ow n  m o t i o n  o r  on  m o t i o n  

o f  a p a r t y ,  d e t e rm in e  w h e t h e r  a ca se  is a c t u a l l y  s u b je c t  t o  a r b i t r a t i o n  
u n d e r  R C W  7 . 0 6 . 0 2 0  a n d  R u l e  1 . 2  a n d  m a y  a c c o r d i n g l y  o r d e r  a ca se  
t r a n s f e r r e d  t o  o r  f r o m  th e  a r b i t r a t i o n  c a l e n d a r .  O n l y  in  e x t r a o r d i ­
n a r y  c i r c u m s t a n c e s  a f t e r  a c a se  h a s  been  a ; gned to  a n  a r b i t r a t o r  u n ­
d e r  R u l e  2 . 3  w i l l  the o o u r t  o r d e r  a c a se  r e t u r n e d  f r o m  th e  a r b i t r a t i o n  
c a l e n d a r  t o  th e  t r i a l  c a l e n d a r .

( b )  E f f e c t  on  R i g h t  t o  A p p e a l .  I f  a p a r t y  a s s e r t s  a c la im  w h ic h  
d i s q u a l i f i e s  a  case  f o r  a r b i t r a t i o n  b u t  th e  c o u r t  n e v e r t h e l e s s  o r d e r s  a 
t r a n s f e r  t o  a r b i t r a t i o n  u n d e r  s e c t io n  ( a ) ,  a n y  p a r t y  Is d eem ed  a g ­
g r i e v e d  u n d e r  R u le  7 . 1  i f  t h e  a r b i t r a t o r  a w a r d s  le s s  t h a n  th e  p a r t y ’ s 
o r i g i n a l  c la im .

J u d i c i a l  C ounc i l  Comment
T he  court may de te rm ine  w he th e r  a case lh ou ld  be a rb i t ra ted  

und e r  Ru le  1.2 and the u n d e r ly in g  i ta tu te .  Thus , f o r  example , i f  
f r i v o lo u s  equitable c la im s  o r  e xa g re ra ted  b .m age s  a re  asserted fo r  
the lo le  purpose o f  a vo id in g  a rb i t r a t i o n ,  the c ou r t  m igh t o rd e r  the 
caae t ran s fe r re d  to a r b i t r a t i o n  i f  the case is o therw ise  e lig ib le  f o r  
a rb i t r a t i o n .

The  second sentence o f  Ru le  7 .2  re f le c ts  the b e l ie f  th s t  the 
c ou r t  should in te rv ene  in the a rb i t r a t i o n  process on ly  under excep­
t iona l c ircumstances. Any  p a r ty  to the a rb i t r a t i o n  who has as­
se r ted  a d i s q u a l i f y in g  c la im  and has been awarded less than the 
c la imed amount is an  "agg r ie v ed  p a r t y " .  See also the comments to 
Ru le s  1.3 and 3 2 .
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R U L E  2 . 3  A S S 1 G V M T N T  T O  A R B I T R A T O R

( a )  G e n e r a l l y .  T h e  p a r t i e s  m a y  se lec t  an  a r b i t r a t o r  b y  s t i p u l a ­
t i o n .  I I  an  a r b i t r a t o r  is n o t  c h o sen  by  s t i p u la t i o n  w i t h in  14 d a y s  a f t e r  
a case  h a s  b e en  p la c e d  o n  th e  a r b i t r a t i o n  c a le n d a r ,  t h e  c o u r t  s h a l l  
p r o m p t l y  s e le c t  a n  a r b i t r a t o r  and  n o t i f y  th e  a r b i t r a t o r  a n d  th e  p a r t i e s  
o f  th e  a s s i g n m e n t .  T h e  case  is d e em ed  a s s ig n e d  f o r  p u rp o s e s  o f  R u le  
1 . 3  u p o n  th e  f i n a l  s e l e c t i o n  o f  th e  a r b i t r a t o r  u n d e r  t h i s  r u l e .

( b )  C o m m u n ic a t i o n  w i th  P o t e n t i a l  A r b i t r a t o r  R e s t r i c t e d .  T h e
r e s t r i c t i o n s  o n  c o m m u n ic a t i o n  d e f in e d  b y  R u l e  4 .1 a p p ly  t o  c o m m u n i ­
c a t i o n  w i t h  a p e r s o n  u n d e r  c o n s i d e r a t i o n  as  a p o s s ib ie  a r b i t r a t o r  In  a 
c a se .

Ju d ic ia l  Counc i l Comment
R u le  2.3 leaver most o f  the detai ls o f  the ass ignment p rocedu re  

to be de\e loped by local ru le . B y  local ru le .  1 o r  example, an a r b i ­
t r a t o r  m igh t be aelected f rom  a panel on the basis o f  ip ec ia l  ex ­
pe rt ise  o r expe i.ence . I t  is expected tha t by local ru le  each p a r ty  
w i l l  have one oppo rtun ity  to ob ject to an a rb i t r a t o r  aelected by the 
cou rt , p a ra l le l in g  the oppo rtun ity  to ob jec t to the judge aaaigned to 
a t r ia l .  O th e r  methods o f  selection and ob jec t ion  may a lso  be de­
veloped loca l ly .

T h e  a u th o r i t y  o f  the a rb i t r a t o r  to act does not a r ise  un t i l  the 
case is assigned to a ipec if ic  a rb i t r a t o r  and any disputea ove r the 
a ss ignm en t a re  le t l l e d .  See Ru le  1J .

III. ARBITRATORS
R U L E  3 .1  Q U A L I F I C A T I O N S

U n le s s  o t h e rw i s e  o r d e r e d  o r  s t ip u la t e d ,  a n  a r b i t r a t o r  m u s t  be a 
m e m b e r  o f  t h e  W a s h i n g t o n  S t a t e  B a r  A s s o c i a t i o n  w h o  h a s  b een  a d ­
m i t t e d  to  th e  b a r  f o r  a  m in im u m  o f  f i v e  y e a n ,  o r  w h o  is  a r e t i r e d  
Judge . T h e  p a r t i e s  m a y  s t ip u la t e  t o  a n o n - l a w y e r  r . r b i t r a t o r .

T o  q u a l i f y  a s  an  a r b i t r a t o r ,  a p e r s o n  m u s t  s ig n  a n d  f i l e  a n  o a t h  
o f  o f f i c e ,  e i t h e r  t o  s e r v e  in  a  p a r t i c u l a r  case , o r  as a m e m b e r  o f  a p a n e l  
o f  a r b i t r a t o r s .

J u d ic i a l  C ounc i l  Comment
T he  ru le  requ ire s  a rb i t r a t o r s  to be lawyers  unless o th e rw ise  

o rd e red  o r  s t ipu la ted . Membersh ip  in the W ash ing ton  S ta te  B a r  
A ssoc ia t ion  is requ ired  and assures the ab i l i ty  to d iscip line an a rb i ­
t r a t o r  who  acta im p rope r ly ,  uo th  active and inac t ive  member*  
q u a l i fy  unde r the ru le .
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R U L E  3 . 2  A I T H O R I T Y  O F  A R B I T R A T O R S
A n  a r b i t r a t o r  h a s  t h e  a u t h o r i t y  t o :
(1>  D e c id e  p r o c e d u r a l  is sue s  a r i s i n g  b e f o r e  o r  d u r i n g  th e  a r b i t r a ­

t i o n  h e a r i n g ,  e xc ep t  is su e s  r e l a t i n g  t o  th e  q u a l i f i c a t i o n s  o f  an  a r b i t r a ­
t o r ;

( 2 )  I n v i t e ,  w i t h  r e a s o n a b l e  n o t ic e ,  t h e  p a r t i e s ,  t o  s u b m i t  t r i a l  
b r i e f s ;

( 3 )  E x a m in e  a n y  s i t e  o r  o b j e c t  r e l e v a n t  t o  th e  case :
( 4 )  I s s u e  a r ’ b p o e n a  u n d e r  R u l e  4 . 3 ;
( 5 )  A d m in i s . '  r  o a t h s  o r  a f f i r m a t i o n s  to  w i tn e s s e s :
( 6 )  R u l e  o n  th e  a d m i s s i b i l i t y  o f  e v id e n c e  u n d e r  r u le  ‘  3 ;
( 7 )  D e t e rm in e  t h e  f a c t s ,  d e c id e  th e  l a w .  a n d  m a k e  a n  a w a r d ;
( 8 )  P e r f o r m  o t h e r  a c t s  as  a u t h o r i z e d  b y  th e s e  r u l e ;  o r  lo c a l  

r u l e s  a d op te d  a n d  f i l e d  u n d e r  R u l e  8 .2 .

J u d ic i a l  C o un c i l  C om m en t
An a rb i t r a t o r  m ay  exerc ise  th » a u th o r i t y  c on fe r red  by Ru le  3 .2  

on ly a f t e r  the case ia ass igned to a speci f ic  a rb i t r a t o r  and any d is ­
putes over the ass ignm en t a re  a*tt led . See Ru les 1.3 and 2 .3 . 
A f t e r  the case is assigned to an a r b i t r a t o r ,  the aupe rio r  c ou r t  r e ­
ta ins ju r isd ic t ion  but w i l l  in te rv ene  in the a rb i t r a t i o n  process o' 'y 
under the most exceptional c ircumstances . T he  cou rt , f o r  examp le , 
m igh t  ente rta in  a challenge to the q u a l i f i c a t io n s  o f  an a rb i t r a t o r  on 
g rounds which could not rea sonab ly  be d iscovered p r io r  to the as ­
s ignment o f  the a r b i t r a t o r  to the case.

N e i th e r  the ru le  no r the u nd e r ly ing  s ta tu te  au thor ises the a rb i ­
t r a t o r  to award  w itness fees o r  o th e r  costs. Costs  a re not awarded  
un ti l  en t ry  o f  the ju d gm en t  on the award .

MAR 3.2 RULES FOR SUPER IOR  COURT

IV. PROCEDURES AFTER ASSIGNMENT
R U L E  4 .1  R E S T R I C T I O N S  O N  C O M M U N IC A T I O N  

B E T W E E N  A R B I T R A T O R  A N D  P A R T I E S
N o  d i s c lo s u r e  o f  a n y  o f f e r s  o f  s e t t l e m e n t  m a d e  by  a n y  p a r t y  s h a l l  

b e  m a d e  to  the  a r b i t r a t o r  p r i o r  t o  t h e  a n n o u n c e m e n t  o f  th e  a w a r d .  
N e i t h e r  c ou n se l  n o r  a p a r t y  m a y  c o m m u n i c a t e  w i t h  th e  a r b i t r a t o r  e x ­
c ep t  in  th e  p re s en c e  o f .  o r  o n  r e a s o n a b l e  n o t i c e  t o ,  a l l  o t h e r  p a r t i e s .

J u d ic i a l  C o un c i l  C om m en t
T he  Code o f  P ro fe s s io n a l  R e sp on s ib i l i t y  a lso  re s t r ic t*  ex pa rte  

communica tion  between counsel and an a r b i t r a t o r .
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R U L E  4 . 2  D I S C O V E R T

A f t e r  th e  a s s ig n m e n t  o f  a c a s e  t o  th e  a r b i t r a t o r ,  a p a r t y  m a y  d e ­
m a n d  a s p e c i f i c a t i o n  o f  d a m a g e s  u n d e r  R C W  4 . 2 8 . 3 6 0 ,  m a y  r e q u e s t  
f r o m  t h e  a r b i t r a t o r  a n  e x a m in a t i o n  u n d e r  CP . 3 5 .  m a y  r e q u e s t  a d m i s ­
s io n s  f r o m  a p a r t y  u n d e r  CF . 3 6 .  a n d  m a y  t a k e  th e  d e p o s i t i o n  o f  a n ­
o t h e r  p a r t y ,  u n le s s  th e  a r b i t r a t o r  o r d e r s  o t h e rw i s e  N o  a d d i t i o n a l  
d i s c o v e r y  s h a l l  be a l l ow e d ,  e x c ep t  as th e  p a r t i e s  m a y  s t ip u la t e  o r  as t h e  
a r b i t r a t o r  m a y  o r d e r .  T h e  a r b i t r a t o r  w i l l  a l l o w  d i s c o v e r y  o n l y  w h e n  
r e a s o n a b l y  n e c e s s a r y .

Jud ic ia l Council Comment
B e fo re  ass ignment o f  a case to an a rb i t r a t o r ,  d iscovery  is a l low ­

ed to  the fu l l  extent au th o r ized  by the c iv i l  ru les. In  d e te rm in ing  
the exten t o f  d iscovery , the a r b i t r a t o r  should consider the amount 
in c on t rove rsy  and the na tu re  o f  the case.

B U L L  S U B P O E N A
I n  a c c o rd a n c e  w i t h  C R  4 5 .  a l a w y e r  o f  r e c o r d  o r  th e  a r b i t r a t o r  

m a y  is su e  a sub p o en a  f o r  th e  a t t e n d a n c e  o f  a w i tn e s s  a t  th e  a r b i t r a t i o n  
h e a r i n g  o r  f o r  th e  p r o d u c t i o n  o f  d o c u m e n t a r y  e v id e n c e  a t  th e  h e a r i n g .  
A  s u b p o e n a  f o :  d i s c o v e r y  p u r p o s e s  m a y  be is su ed  o n l y  w i t h  th e  p e r ­
m i s s i o n  o f  th e  a r b i t r a t o r  o r  b y  s t i p u l a t i o n .

Jud ic ia l Council Comment
Ru le  4.3 a l lows an a r b i t r a t o r  to  issue a aubpoena reg a rd le ss  o f  

w he th e r  the a r b i t r a t o r  is a law ye r .

V. HEARING
R U L E  5 .1  N O T I C E  O F  H E A R I N G

T h e  a r b i t r a t o r  s h a l l  se t  t h e  t im e ,  d a t e ,  a n d  p la c e  o f  t h e  h e a r i n g  
and  s h a l l  g iv e  r e a s o n a b l e  n o t ic e  o f  t h e  h e a r i n g  d a te  t o  th e  p a r t i e s .  E x ­
cep t  b y  s t i p u l a t i o n  o r  f o r  g o o d  c a u s e  s h o w n ,  t h e  h e a r i n g  s h a l l  be 
s c h e d u le d  to  t a k e  p la c e  n o t  s o o n e r  t h a n  2 1  d a y s ,  n o r  l a t e r  t h a n  6 3  
d a y s ,  f r o m  th e  d a te  o f  th e  a s s i g n m e n t  o f  t h e  case  t o  t h e  a r b i t r a t o r .  
T h e  h e a r i n g  s h a l l  t a k e  p la c e  In  a p p r o p r i a t e  f a c i l i t i e s  p r o v i d e d  o r  a u ­
t h o r i z e d  b y  the  c o u r t .

Jud ic ia l Council Comment
The  ru le  fo l low s the c u r re n t  p ract ice  o f  d e f in in g  time l im i ts  in 

mu lt ip le s  o f  seven days . T h i s  app roach a l lows t ime to be computed 
by the week and o rd in a r i ly  re su l t s  in the due date fa l l i n g  on a bus i­
ness day.
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The  las t aentence o f  Ihe ru le  e u th o r i t e *  a cou rt  to a l low , by
loca l ru le , h e a r i n g  in fa c i l i t ie s  o th e r  than the eou rthouae .

R U L E  5 . 2  P R E H E A R I N G  S T A T E M E N T  O F  P R O O F
A t  le a s t  14  d a y s  p r i o r  t o  t h e  d a te  o f  t h e  a r b i t r a t i o n  h e a r i n g ,  e a c h  

p a r t y  s h a l l  f i l e  w i t h  th e  a r o i t r a t o r  and  s e r v e  u p o n  a l l  o t h e r  p a r t i e s  a 
s t a t e m e n t  c o n t a i n i n g  a l i s t  o f  w i tn e s s e s  w h o m  th e  p a r t y  In t e n d s  t o  c a l l  
a t  t h e  a r b i t r a t i o n  h e a r i n g  a n d  a l i s t  o f  e x h i b i t s  a n d  d o c u m e n t a r y  e v i ­
d e n c e .  T h e  s t a t e m e n t  s h a l l  c o n t a i n  a b r i e f  d e s c r i p t i o n  o f  th e  m a t t e r s  
a b o u t  w h i c h  e a c h  w i t n e s s  w i l l  be c a l le d  t o  t e s t i f y .  E a c h  p a r t y ,  u p o n  
r e q u e s t ,  s h a l l  m a k e  th e  e x h i b i t s  a n d  o t h e r  d o c u m en ta r y *  e v id e n c e  
a v a i l a b l e  f o r  in s p e c t i o n  b y  o t h e r  p a r t i e s .  A  p a r t y  f a i l i n g  t o  c o m p ly  
w i t h  th i s  r u l e ,  o r  f a i l i n g  t o  c o m p l y  w i t h  a d i s c o v e r y  o r d e r  m a y  n o t  
p r e s e n t  a t  t h e  h e a r i n g  th e  w i t n e s s ,  e x h i b i t ,  o r  d o c u m e n t a r y ’ e v id en c e  
r e q u i r e d  to  b e  d is c io s ed  o r  m a d e  a v a i l a b l e ,  e x c e p t  w i t h  t h e  p e rm i s s i o n  
o f  t h e  a r b i t r a t o r .

R U L E  5 . 3  C O N D U C T  O F  H E A R I N G
T h e  a r b i t r a ' o r  s h a l l  e x e r c i s e  r e a s o n a b l e  c o n t r o l  o v e r  t h e  m o d e  

a n d  o r d e r  o f  I n t e r r o g a t i n g  w i tn e s s e s  a n d  p r e s e n t i n g  e v i d e n c e  so  as t o
( 1 )  m a k e  t h e  i n t e r r o g a t i o n  a n d  p r e s e n t a t i o n  e f f e c t i v e  f o r  t h e  a s c e r ­
t a i n m e n t  o f  t h e  f a c t s ,  ( 2 )  a v o i d  n e ed le s s  c o n s u m p t i o n  o f  t im e ,  a n d
( 3 )  p r o t e c t  w i t n e s s e s  f r o m  h a r a s s m e n t  o r  u n d u e  e m b a r r a s s m e n t .  
A  w i tn e s s  s h a l l  be  p la c e d  u n d e r  o a t h  o r  a f f i r m a t i o n  b y  t h e  a r b i t r a t o r  
p r i o r  t o  p r e s e n t i n g  t e s t im o n y ,  & v i o l a t i o n  o f  w h i c h  o a t h  * h a l !  be 
d e em ed  a c o n t e m p t  o f  c o u r t  in a d d i t i o n  t o  a n y  o t h e r  p e n a l t i e s  t h a t  m a y  
be  p r o v i d e d  b y  la w .  i*he a r b i t r a t o r  m a y  q u e s t i o n  a  w i t n e s s .  T h e  e x ­
t e n t  t o  w h i c h  th e  E v i d e n c e  R u l e s  w i l l  be  a p p l i e d  s h a l l  be  d e *— m in e d  in  
th e  e x e r c i s e  o f  d i s c r e t i o n  o f  t h e  a r b i t r a t o r .

Jud ic ia l Council Comment
The f i n t  aentence is adapted from  Evidence Ru le 6 1 1 ( a ) .

R U L E  5 .4  A B S E N C E  O F  . P A R T Y  A T  H E A R I N G
T h e  a r b i t r a t i o n  h e a r i n g  m a y  p r o c e e d ,  a n d  a n  aw^ard m a y  be m a d e ,  

In  the  a b sen c e  o f  a n y  p a r t y  w h o  a f t e r  d u e  n o t i c e  f a i l s  t o  p a r t i c i p a t e  o r  
t o  o b t a i n  a c o n t i n u a n c e .  I f  a d e f e n d a n t  is a b s e n t ,  t h e  a r b i t r a t o r  s h a l l  
r e q u i r e  th e  p l a i n t i f f  t o  s u b m i t  t h e  e v id e n c e  r e q u i r e d  f o r  t h e  m a k i n g  o f  
a n  a w a rd .  I n  ■ case  I n v o l v i n g  m o r e  t h a n  o n e  o  . e n d a n t ,  t h e  a b sen c e  
o f  a d e f e n d a n t  d r e s  n o t  p r e c lu d e  th e  a r b i t r a t o r  f r o m  a s s e s s in g  as p a r t  
o f  t h e  a w a r d  d a m a g e s  a g a i n s t  t h e  d e f e n d a n t  o r  d e f e n d a n t s  w h o  a r e  
a b s e n t .  T h e  a r b i t r a t o r ,  f o r  g o o d  c au se  s h o w n ,  m a y  a l low - rj\ a b s en t  
p a r t y  a n  o p p o r t u n i t y  t o  a p p e a r  a t  a r u b s e q u e n t  h e a r i n g  b e f o r e  m a k ­

MAR 5.1 RULES FOR SUPER IOR  COURT
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in g  an  a w a r d .  A  p a r t y  w h o  f a i l s  t o  p a r t i c ip a t e  w i t h o u t  g o o d  c au se  
w a iv e s  t h e  r i g h t  t o  a t r i a l  de  n o v o .

VI. AWARD

R U L E  6 .1  F O R M  A N D  C O N  .  E N T  O F  A W A R D
T h e  a w a r d  s h a l l  be  in w r i t i n g  and  s ig n ed  by  th e  a r b i t r a t o r .  T h e  

a r b i t r a t o r  s h a l l  d e t e rm in e  a l l  is s u e s  r a i s e d  b \  th e  p le a d in g s ,  i n c lu d in g  
a  d e t e rm in a t i o n  o f  a n y  d a m a g e s .  F i n d in g s  o f  f a c t  a n d  c o n c lu s i o n s  
o f  l a w  a r e  n o t  r e q u i r e d .

Jud ic ia l Council Comment
Costs i r e  not iw i r d e d  un t i l  e n t ry  o f  a ju dgm en t on the aw a rd ,  

as in o th e r  c iv i l  cases

R U L E  6 . 2  F I L I N G  «5¥ A W A R D
W i t h i n  14  d a y s  a f t e r  t h e  c o n c lu s i o n  o f  th e  a r b i t r a t i o n  h e a r i n g ,  t h e  

a r b i t r a t o r  s h a l l  f i l e  t h e  a w a r d  w i t h  th e  c l e r k  o f  t h e  s u p e r i o r  c o u r t ,  
w i t h  p r o o f  o f  s e r v ic e  o f  a c o p y  o n  e a c h  p a r t y .  O n  th e  a r b i t r a t o r ' s  a p ­
p l i c a t i o n  in  c ase s  o f  u n u s u a l  l e n g t h  o r  c o m p le x i t y ,  t h e  a r b i t r a t o r  m a y  
a p p ly  f o r  and  th e  c o u r t  m a y  a l l o w  up  to  14  a d d i t i o n a l  d a y s  f o r  t h e  
f i l i n g  a n d  s e r v i c e  o f  t h e  a w a r d .  T h e  a r b i t r a t o r  m a y  f i l e  w i t h  t h e  
c o u r t  a n d  s e r v e  u p o n  th e  p a r t i e s  a n  a m e n d e d  a w a r d  to  c o r r e c t  a n  o b ­
v i o u s  e r r o r  m a d e  in s t a t i n g  th e  a w a r d  i f  d o n e  w i t h i n  t h e  t im e  f o r  
f i l i n g  a n  a w a r d  o r  u p o n  a p p l i c a t i o n  to  th e  s u p e r i o r  c o u r t  t o  a m e n d .

j . J i c i a l  Council Comment
The ru le  does no t a u th o r i z e  the use o f  an amended aw a rd  to 

change the a r b i t r a t o r ' *  decis ion on the m er i ts .  An amended award  
may  on ly  m od i fy  an aw a rd  in o rd e r  to correc t an in adve rten t  m is ­
ca lcu la t ion o r  de sc r ip t ion , to a d ju s t  the aw a rd  in a m a t te r  o f  fo rm  
r a th e r  than aubstance . o r  the l ike . In  genera l , the grounds f o r  m od ­
i f y in g  an aw a rd  und e r  th is  ru le  p a ra l le l  the g rounds fo r  m od i fy in g  
an aw ard  in v o lu n ta r y ,  p r i v a te  a rb i t r a t i o n .  See R C W  7 .04 .170 .

R U L E  6 . 3  J U D G M E N T  O N  A W A R D
I f  w i t h i n  2 0  d a y s  a f t e r  t h e  a w a r d  is f i l e d  n o  p a r t y  h a s  s o u g h t  a 

t r i a l  de n o v o  u n d e r  R u l e  7 . 1 ,  t h e  p r e v a i l i n g  p a r t y  o n  n o t ic e  as  r e ­
q u i r e d  h v  C R  5 4 ( f )  s h a l 1 p r e s e n t  t o  the  c o u r t  a j u d g m e n t  o n  th e  
a w a r d  o f  a r b i t r a t i o n  f o r  e n t r y  a s  t h e  f i n a l  j u d g m e n t .  A  j u d g m e n t  s o  
e n t e r e d  is s u b je c t  t o  a i l  p r o v i s i o n s  o f  law  r e l a t i n g  to  j u d g m e n t s  in  
c iv i l  a c t i o n s ,  b u t  it is  n o t  s u b je c t  t o  a p p e l l a t e  r e v i e w  a nd  it m a y  n o t  
be a t t a c k e d  o r  set a s id e  e x c e p t  b y  a m e ' i o n  t o  v a c a t e  u n d e r  C R  6 0 .
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J u d ic i a l  Counc i l Comment
Th»» ju d g m en t  on an award  is not sub jec t to appeiia e rev iew .

A s a p ract ica l m a t te r ,  appe l late review is prec luded by the lack o f  a 
reco rd o f  the a rb i t r a t i o n  proceeding. The rem edy  to c meet an 
e r r o r  o r  im p ro p r ie ty  in the a rb i t ra t ion  proceed ing is a t r i a .  de novo 
o r  a motion  to vacate the judgm en t on the awa rd .

The ru le  does not re s t r ic t  appellate rev iew  o f  a ju dgm . nt fo l-  
low ’.njf a t r i a l  de novo o r  o f  a ru l ing  on a motion  to vacate.

R U L E  6 .4  W I T N E S S  F E E S  A N D  C O S T S
W i t n e s s  fe e s  a n d  o t h e r  i .osts p r o v id e d  f o r  b y  s t a t u t e  o r  c o u r t  r u l e  

i n  s u p e r i o r  c o u r t  p r o c e e d in g s  s h a l l  be p a y a b le  u p o n  e n t r y  o f  j u d g m e n t  
in  th e  s am e  m a n n e r  a s  i f  th e  h e a r i n g  w e r e  h e ld  in  c o u r t .

VII. TRIAL DE NOVO
R U L E  7 .1  R E Q U E S T  F O R  T R L A L  D E  N O V O

( » )  S e r v i c e  a n d  F i l i n g .  W i t h i n  2 0  d a y s  a f t e r  t h e  a r b i t r a t i o n  
a w a r d  is f i l e d  w i t h  th e  c l e r k ,  a n y  a g g r ie v e d  p a r t y  i>.)t h a v i n g  w a iv e d  
t h e  r i g h t  to  a p p e a l  m a y  s e r v e  and  f i le  w i t h  th e  c l e r k  a  w r i t t e n  r e q u e s t  
f o r  a  t r i a l  de  n o v o  in  th e  s u p e r i o r  c o u r t  a l o n g  w i t h  p r o o f  t h a t  a c o p y  
h a s  b een  s e r v e d  u p o n  a l l  o t h e r  p a r t i e s  a p p e a r i n g  in  t h e  c a se . T h e  2 0 -  
d a y  p e r i o d  w i t h i n  w h i c h  to  r e q u e s t  a t r i a l  de  n o v o  m a y  n o t  be  e x ­
t e n d e d .

( b )  C a l e n d a r .  W h e n  a  t r i a l  de n o v o  is r e q u e s t e d  a s  p r o v i d e d  in 
s e c t i o n  ( a ) ,  t h e  c a s e  s h a l l  be t r a n s f e r r e d  f r o m  th e  a r b i t r a t i o n  c a l e n d a r  
I n  a c c o r d a n c e  w i t h  R u l e  8 . 2  in  a  m a n n e r  e s t a b l i s h e d  b y  lo c a l  r u l e .

J u d ic ia l  C ounc i l  C om men t
On ly  an agg r ieved  p a r ty  may ie«k a t r ia l  de novo . F o r  an ex ­

p lana t ion  o f  the re la t ion sh ip  between th is r e q u i r em en t  and the 
c la ims o r ig in a l l y  asserted , see Ru le  22 and the c om m en t to R u le  '.2.

R U L E  12 P R O C E D U R E  A T  T R I A L
T h e  t r i a l  de n o v o  s h a l l  be c on d u c te d  a s  t h o u g h  n o  a r b i t r a t i o n  p r o ­

c e e d in g  h a d  o c c u r r e d .  I f  t r i e d  t o  a j u r y ,  n o  r e f e r e n c e  m a y  be m a d e  
d u r i n g  th e  t r i a l  to  th e  a r b i t r a t i o n  a w a r d ,  t o  th e  f a c t  t h e r e  h a d  b e en  an  
a r b i t r a t i o n  p r o c e e d in g ,  c r  t o  a n y  o t h e r  a sp e c t  o f  t h e  a r b i t r a t i o n  p r o ­
c e e d in g .

R U L E  7 .3  C O S T S  A N D  A T T O R N E Y ’ S  F E E S  
T h e  c o u r t  s h a l l  a s se s s  c o s ts  and  r e a s o n a b l e  a t t o r n e y  fe e s  a g a in s t  

a  p a r t y  w h o  a p p e a l s  th e  a w a r d  a n d  fa i l s  to  im p r o v e  th e  p a r t y ' s  p o s i -



LOCAL RULES LMAR 2.1
K I N G  C O U N T Y  L O C A L  R U L E S  F O R  

M A N D A T O R Y  A R B I T R A T I O N

I .  S C O P E  A N D  P U R P O S E  R U L E S

R U L E  1 .1  A P P L I C A T I O N  O F  R U L E S — P U R P O S E  A N D  D E F I N I ­
T I O N S

( a )  Purpose. T h e  p u rp o s e  o f  m a n d a t o r y  a r b i t r a t i o n  o f  c iv i l  a c ­
t i o n s  u n d e r  R C W  7 . 0 6  as im p le m e n t e d  b y  th e  M a n d a t o r y  A r b i t r a t i o n  
R u l e s  is t o  p r o v i d e  a s im p l i f i e d  a n d  e c o n o m ic a l  p r o c e d u r e  f o r  o b t a i n ­
in g  t h e  p r o m p t  a n d  e q u i t a b le  r e s o l u t i o n  o f  d is p u te s  i n v o l v i n g  c la im s  
o f  $ i 0 . 0 0 0  o r  le ss . T h e  M a n d a t o r y  A r b i t r a t i o n  R u le s  as s u p p lem en te d  
b y  th e s e  lo c a l  r u le s  a r e  no t  d e s ig n e d  to  a d d re s s  e v e r y  q u e s t io n  w h i c h  
m a y  a r i s e  d u r i n g  t h e  a r b i t r a t i o n  p r o c e s s ,  and  t h e  r u l e s  g iv e  c o n s id ­
e r a b l e  d i s c r e t i o n  tc t h e  a r b i t r a t o r .  T h e  a r b i t r a t o r  a h o u ld  no t  h e s i t a t "  
t o  e x e r c i s e  t h a t  d i s c r e t i o n .  A r b i t r a t i o n  h e a r i n g s  s h o u ld  be i n f o rm a l  
a n d  e x p e d i t i o u s ,  c o n s i s t e n t  w i t h  th e  p u r p o s e  o f  t h e  s t a t u t e s  a n d  ru le s .

( b )  " D i r e c t o r "  D e f i n e d .  I n  t h e s e  r u le s ,  " D i r e c t o r ”  m e a n s  t h e  
D i r e c t o r  o f  A r b i t r a t i o n  f o r  t h e  K i n g  C o u n t y  S u p e r i o r  C o u r t .  T h e  a p ­
p o i n tm e n t  o f  t h e  D i r e c t o r  and  o t h e r  a d m i n i s t r a t i v e  m a t t e r s  a r e  a d ­
d r e s s e d  in L o c a l  R u l e  8 .6 ,  A d m in i s t r a t i o n .

R U L E  1 .2  M A T T E R S  S U B J E C T  T O  A R B I T R A T I O N  [ n o  lo c a l  r u i e ]

R U L E  1 .3  R E L A T I O N S H I P  T O  S U P E R I O R  C O U R T  J U R I S D I C ­
T I O N  A N D  O T H E R  R U L E S — M O T IO N S

A l l  m o t i o n s  b e f o r e  th e  c o u r t  r e l a t i n g  t o  m a n d a t o r y  a r b i t r a t i o n  
a h a l l  be n o t e d  o n  th e  c iv i l  m o t i o n s  c a l e n d a r  in a c c o r d a n c e  w i t h  L o c a l  
C i v i l  R u l e  1 2 ,  e x c e p t  an o t h e rw i s e  p r o v i d e d  in  th e s e  a r b i t r a t i o n  r u le s .

H .  T R A N S F E R  T O  A R B I T R A T I O N  A N D  A S S I G N -  
M E N T  O F  A R B I T R A T O R

R U L E  2 .1  T R A N S F E R  T O  A R B I T R A T I O N
( a )  Statement of Arbitrability. I n  e v e r y  c i v i l  case  th e  p a r t y  

f i l i n g  th e  n o t e  f o r  t r i a l  p r o v i d e d  b y  C R  4 0 ( a ) ( 1 )  a n d  L o c a l  C i v i l  R u l e  
4 0 ( a ) ( 1 )  a h a l l ,  u p o n  th e  f o r m  p r e s c r i b e d  b y  t h e  c o u r t ,  c o m p le t e  a 
s t a t e m e n t  o f  a r b i t r a b i l i t y .

( b )  Response to a Statement of Arbitrability. W ' i th in  1 4  d a y s  
a f t e r  t h e  n o t e  f o r  t r i a l  a n d  s t a t e m e n t  o f  a r b i t r a b i l i t y  h a v e  b een  s e r v e d  
a n d  f i l e d ,  a n y  p a r t y  d i s a g r e e i n g  w i t h  th e  s t a t e m e n t  o f  a r b i t r a b i l i t y  
t h a l l  s e r v e  a n d  f i l e  a r e s p o n s e  t o  t h e  s t a t e m e n t  o f  a r b i t r a b i l i t y  o n  th e  
f o r m  p r e s c r ib e d  b y  t h e  c o u r t .  I n  t h e  ab sen c e  o f  s u c h  r e s p o n s e ,  t h e  
s t a t e m e n t  o f  a r b i t r a b i l i t y  s h a l l  be d e em ed  c o r r e c t  a n d  th e  n o n - r e -
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■ponding p a r t /  s h a l l  be d e em e d  t o  h a v e  s t i p u l a t e d  t o  a r b i t r a t i o n  i f  t h e  
s t a t e m e n t  o f  a r b i t r a b i l i t y  p r o v i d e s  t h a t  t h e  ca se  is a r b i t r a b l e .  I f  a 
p a r t y  a s s e r t s  t h a t  i t s  c l a im  e x c e e d s  5 1 0 , 0 0 0  o r  s ee k s  r e l i e f  c ' .h e r  t h a n  
a  m o n e y  J u d g m en t ,  t h e  ca se  is n o t  s u b je c t  t o  a r b i t r a t i o n  e x c e p t  b y  
a t i p u l a t i o n .

( c )  Failure to File— Amendments. A  p a r y  f a i l i n g  to  s e r v e  a n d  
f i l e  a n  o r i g i n a l  r e s p o n s e  w i t h i n  th e  t im e  p r e s c r ib e d  m a y  l a . e r  d o  so  
o n l y  u p o n  le a v e  o f  c o u r t .  A  p a r t y  m a y  a m e n d  th e  s t a t e m e r . .  o f  a r b i ­
t r a b i l i t y  o r  r e s p o n s e  a t  a n y  t im e  b e f o r e  a s s i g n m e n t  o f  an  a r b . - r a t o r  
o r  a s s i g n m e n t  o f  a t r i a l  d a t e  a nd  t h e r e a f t e r  o n l y  u p o n  le a v e  o f  c o u r t  
f o r  g o o d  c a u s e  s h ow n .

( d )  By Stipulation. A  c a s e  in  w h i c h  a l l  p a r t i e s  f i l e  a s t i p u l a ­
t i o n  t o  a r b i t r a t e  u n d e r  M A P .  8 . 1 ( b )  w i l l  be p la c e d  on  th e  a r b i t r a t i o n  
c a l e n d a r  r e g a r d l e s s  o f  t h e  n a t u r e  o f  th e  ca se  o r  a m o u n t  in c o n t r o v e r s y .

[A m e n d e d  S e p t .  1 , 1 9 8 1 . 1

R U L E  2 . 2  C O U K T  M A Y  D E T E R M I N E  A R B I T R A B I L I T Y  [ n o  k x n l  
r o l e ]

R U L E  22 A S S I G N M E N T  T O  A R B I T R A T O R
f a )  Generally; S t i p u l a t i o n s .  W h e n  a c a se  is  se t  f o r  a r b i t r a t i o n ,  

a  l i s t  o f  f i v e  p r o p o s e d  a r b i t r a t o r s  w i l l  be f u r n i s h e d  t o  th e  p a r t i e s .  A  
m a s t e r  l i s t  o f  a r b i t r a t o r s  w i l l  be m a d e  a v a i l a b l e  o n  r e q u e s t .  T h e  
p a r t i e s  a r e  e n c o u r a g e d  to  s t i p u l a t e  t o  a n  a r b i t r a t o r .  I n  th e  a b sen c e  
o f  a s t i p u l a t i o n ,  t h e  a r b i t r a l  w i l l  be c h o s e n  f r c m  a m o n g  th e  f i v e  
p r o p o s e d  a r b i t r a t o r s  In  t h e  m a n n e r  d e f i n e d  by  t h i s  r u le .

( b )  R e s p o n s e  b y  P a r t i e s .  E a c h  p a r t y  m a y ,  w i t h i n  14  d a y s  a f» e r  
a  l i s t  o f  p r o p o s e d  a r b i t r a t o r s  is f u r n i s h e d  t o  th e  p a r t i e s ,  n o m in a t e  o n e  
o r  tw o  a r b i t r a t o r s  a n d  s t r i k e  tw o  a r b i t r a t o r s  f r o m  th e  l i s t .  I f  b o t h  
p a r t i e s  r e s p o n d ,  a n  a r b i t r a t o r  n o m i n a t e d  b y  b o t h  p a r t i e s  w i l l  be a p ­
p o in t e d .  I f  n o  a r b i t r a t o r  h a s  b een  n o m i n a t e d  b y  b o th  p a r t i e s ,  t h e  
D i r e c t o r  w i l l  a p p o in t  a n  a r b i t r a t o r  f r o m  a m o n g  t h o s e  n o t  s t r i c k e n  b y  
e i t h e r  p a r t y .

( c )  Response by Only One Party. I f  o n l y  o n e  p a r t y  r e s p o n d s  
w i t h i n  1 4  d a y s ,  t h e  D i r e c t o r  w i l l  a p p o in t  a n  a r b i t r a t o r  n o m in a t e d  b y  
t h a t  p a r t y .

( d )  N o  Response. I f  n e i t h e r  p a r t y  r e s p o n d s  w i t h i n  1 4  d a y s ,  t h e  
D i r e c t o r  wrfll a p p o in t  o n e  o f  t h e  f i v e  p r o p o s e d  a r b i t r a t o r s .

( e )  Additional Arbitrators for Additional Parties. I f  t h e r e  a r e  
m o r e  t h a n  tw o  a d v e r s e  p a r t i e s ,  a t  le a s t  tw o  a d d i t i o n a l  p r o p o s e d  a r b i ­
t r a t o r s  s h a l l  be  a dd ed  t o  th e  l i s t  w i t h  th e  a b o v e  p r i n c i p l e s  o f  s e l e c t i o n  
t o  b e  a p p l i e d ,  T h e  n u m b e r  o f  a d v e r s e  p a r t i e s  s h a l l  be d e t e rm in e d  b y  
t h e  D i r e c t o r ,  s u b je c t  t o  r e v i e w  b y  th e  P r e s i d i n g  J u d g e .

A m e n d e d  S e p t .  1 , 1 9 8 1 .

LMAR Z  1 SUPER IOR  COURT FOR KING COUNTY



LOCAL RULES LMAR 3.2
in . ARBITRATORS

B U L E  3 .1  Q U A L I F I C A T I O N S
( a )  Arbitration Panel. T h e n ?  s h a l l  be a p an e l  o f  a r b i t r a t o r s  In 

s u c h  n u m b e r s  as th e  a d m i n i s t r a t i v e  c o m m i t t e e  m a y  f . o n  t im e  to  l im e  
d e t e rm in e .  A  p e r s o n  d e s i r i n g  to  s e r v e  as a n  a r b i t r a t o r  s h a l l  c om p le te  
a n  i n f o r m a t i o n  sh e e t  on  th e  f o r m  p r e s c r ib e d  b y  th e  c o u r t .  A  li s t  
s h o w in g  th e  n am e s  o f  a r b i t r a t o r s  a v a i l a b l e  t o  h e a r  cases and  th e  in ­
f o r m a t i o n  s h e e t s  w i l l  be  a v a i l a b l e  f o r  p u b l ic  in s p e c t io n  in  the  D i r e c ­
t o r ' s  o f f i c e .  T h e  o a t h  o f  o f f i c e  o n  th e  f o r m  p re s c r ib e d  b y  th e  c o u r t  
m u s t  be c om p le t e d  a n d  f i l e d  p r i o r  t o  a n  a p p l i c a n t  b e in g  p la ced  on  the  
p a n e l .

( b )  Refusal; Disqualification. T h e  a p p o in tm e n t  o f  an  a r b i t r a t o r  
is  s u b je c t  t o  th e  r i g h t  o f  t h a t  p e r s o n  to  r e f u s e  t o  s e r v e .  A n  a r b i t r a t o r  
m u s t  n o t i f y  t h e  D i r e c t o r  Im m e d i a t e l y  i f  r e f u s i n g  t o  s e r v e  o r  I f  a n y  
c a u s e  e x i s t s  f o r  th e  a r b i t r a t o r ' s  d i s q u a l i f i c a t i o n  f r o m  th e  case  up on  
a n y  o f  t h e  g r o u n d s  o f  i n t e r e s t ,  r e l a t i o n s h i p ,  b ia s  o r  p r e ju d i c e  se t  f o r t h  
I n  C J C  C a n o n  3 ( c )  g o v e r n i n g  t h e  d i s q u a l i f i c a t i o n  o f  ju d g e s .  I f  d i s ­
q u a l i f i e d ,  th e  a r b i t r a t o r  m u s t  im m e d i a t e l y  r e t u r n  a l l  m a t e r i a l s  in  ■ 
c a s e  to  t h e  D i r e c t o r .

B U L E  3 . 2  A U T H O R I T Y  O F  A R B I T R A T O R S
A n  a r b i t r a t o r  h a s  th e  a u t h o r i t y  t o :
( a *  D e t e rm i n e  th e  t im e ,  p la c e  a n d  p r o c e d u r e  to  p r e s e n t  a m o t i o n  

b e f o r e  th e  a r b i t r a t o r  i n c lu d in g  m o t i o n s  f o r  s u m m a r y  a w a r d  in  a m a n ­
n e r  g e n e r a l ! ; '  d e s c r ib e d  in  C R  5 6 .

( b )  R e q u i r e  a p a r t y  o r  a t t o r n e y  a d v i s in g  such  p a r t y  o r  b o t h  t o  
p a y  t h e  r e a s o n a b l e  e x p e n s e s ,  i n c lu d in g  a t t o r n e y ’s fe e s ,  c au sed  by  t h e  
f a i l u r e  o f  s u ch  p a r t y  o r  a t t o r n e y  o r  b o t h  t o  o b e y  an  o r d e r  o f  th e  a r ­
b i t r a t o r  u n le s s  t h e  a r b i t r a t o r  f i n d s  t h a t  t h e  f a i l u r e  w a s  s u b s t a n ­
t i a l l y  j u s t i f i e d  o r  t h a t  o t h e r  c i r c u m s t a n c e s  m a k e  a n  a w a rd  o f  e x ­
p e n s e s  u n ju s t .  T h e  a r b i t r a t o r  s h a l l  m a k e  a  sp e c ia l  a w a r d  f o r  s u ch  
e x p e n s e s  a n d  s h a l l  f i l e  s u c h  a w a r d  w i t h  t h e  C l e r k  o f  th e  S u p e r i o r  
C o u r t ,  w i t h  p r o o f  o f  s e r v i c e  o f  a p a r t y  o n  e a c h  p a r t y .  T h e  a g g r i e v e d  
p a r t y  s h a l l  h a v e  1 0  d a y s  t h e r e a f ' m  to  a p p e a l  t h e  a w a r d  o f  such  e x ­
p e n s e  In a c c o rd a n c e  w i t h  t h e  p r o c e d u r e s  d e s c r ib e d  in  R C V . ’ 2 . 2 4 . 0 5 0 .  
I f  w i t h i n  1 0  d a y s  a f t e r  t h e  a w a r d  is f i l e d  n o  p a r t y  a p p e a ls ,  a j u d g ­
m e n t  s h a l l  be e n t e r e d  in a m a n n e r  d e s c r ib e d  g e n e r a l l y  u n d e r  M A R  6 .3 . .

( c )  A w a r d  a t t o r n e y s  f e e s  as a u t h o r i z e d  b y  th e se  ru le s ,  b y  c o n ­
t r a c t  o r  b y  law .

[A m e n d e d  S e p t .  1 , 1 9 8 1 . ]
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L M A R  4 . 1  s u p e r i o r  c o u R T f  a n  mxq  c o u n t y

I V .  P R O C E D U R E S  A F T E R  A S S I G N M E N T

B U L E  4 .1  R E S T R I C T I O N S  O N  C O M M U N IC A T IO N  B E T W E E N  
A R B I T R A T O R  A N D  P A R T I E S  [ n o  l o c a l  r u l e ]

B L U E  4 . 2  D I S C O V E R Y
( a )  I n  d e t e rm in i n g  w h e n  a d d i t i o n a l  d i s c o v e r y  b e y o n d  t h a t  d i r e c t ­

l y  a u t h o r i z e d  b y  M A R  4 . 2  is r e a s o n a b l y  n e ce s s a ry ,  t h e  a r b i t r a t o r  s h a l l  
b a l a n c e  th e  b e n e f i t s  o f  d i s c o v e r y  a g a in s t  the  b u r d e n s  a n d  e x p e n s e s .  
T h e  a r b i t r a t o r  s h a l l  c o n s i d e r  th e  n a t u r e  and c o m p l e x i t y  o f  t h e  c a se ,  
t h e  a m o u n t  in  c o n t r o v e r s y ,  v a lu e s  a t  s t a k e ,  the  d i s c o v e r y  t h a t  h a s  a l ­
r e a d y  o c c u r r e d ,  t h e  b u r d e n s  o n  th e  p a r t y  f r o m  w h o m  d i s c o v e r y  Is 
s o u g h t ,  a n d  th e  p o s s i b i l i t y  o f  u n f a i r  s u r p r i s e  w h ic h  m a y  r e s u l t  i f  d i s ­
c o v e r y  is  r e s t r i c t e d .  A u t h o r i z e d  d i s c o v e r y  s h a l l  be  c o n d u c t e d  In  a c ­
c o r d a n c e  w i t h  t h e  c i v i l  r u l e s  e x c e p t  t h a t  m c ’ ion s  c o n c e r n i n g  d i s c o v ­
e r y  s h a l l  be  d e t e rm in e d  b y  t h e  a r b i t r a t o r .

( b )  Discovery Pending at the Time Arbr.rator is Assigned. D i s ­
c o v e r y  p e n d in g  a t  t h e  t im e  t h e  case  is a ss igned  t o  a n  a r b i t r a t o r  is 
s t a y e d  p e n d in g  o r d e r  f r o m  th e  a r b i t r a t o r  o r  e xcep t  a s  t h e  p a r t i e s  m a y  
s t i p u l a t e  o r  e x c ep t  as a u t h o r i z e d  b y  M A R  4 .2 .

A m e n d e d  S e p t .  1 , 1 9 8 1 .

B U L E  4 . 3  S U B P O E N A  [ n o  l o c a l  r u l e ]

V .  H E A R I N G

R U L E  5 . 1  N O T I C E  O F  H E A R I N G — TLM E  A N D  P L A C E — C O N ­
T I N U A N C E

A n  a r b i t r a t i o n  h e a r i n g  m a y  be sch edu led  a t  a n y  r e a s o n a b l e  t im e  
a n d  p la c e  c h o s e n  b y  t h e  a r b i t r a t o r .  T h e  a r b i t r a t o r  m a y  g r a n t  a c o n ­
t i n u a n c e  w i t h o u t  c o u r t  o r d e r .  T h e  p a r t i e s  m a y  s t i p u l a t e  t o  a  c o n t i n u ­
a n c e  o n l y  w i t h  t h e  p e rm i s s i o n  o f  th e  a r b i t r a t o r .  T h e  a r b i t r a t o r  s h a l l  
g i v e  r e a s o n a b l e  n o t i c e  o f  t h e  h e a r i n g  d a te  a nd  a n y  c o n t i n u a n c e  t o  
t h e  D i r e c t o r .

B U L E  5 . 2  P R E H E A R  EN G  S T A T E M E N T  O F  P R O O F — D O C U ­
M E N T S  F I L E D  W I T H  C O U R T

I n  a d d i t i o n  t o  t h e  r e q u i r e m e n t s  o f  M A R  5 ,2 , e a c h  p a r t y  s h a l l  a l s o  
f u r n i s h  t h e  a r b i t r a t o r  w i t h  c o p ie s  o f  p le ad ing s  and  o t h e r  d o c u m e n t s  
c o n t a i n e d  in  th e  c o u r t  f i l e  w h i c h  t h a t  p a r t y  d eem s  r e l e v a n t .

B U L E  5 J  C O N D U C T  O F  H E A R I N G — W I T N E S S E S — R U L E S  O F  
E V I D E N C E

( a )  Oath or Afiirmation. T h e  a r b i t r a t o r  s h a l l  p l a c e  a w iu i e s s  
u n d e r  o a t h  o r  a f f i r m a t i o n  b e f o r e  the  w itn e s s  p r e s e n t s  t e s t im o n y .
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( b )  Recording. T h e  h e a r i n g  n . a y  be r e c o rd e d  e l e c t r o n i c a l l y  o r  

o t h e r w i s e  b y  a n y  p a r t y  o r  t h e  a r b i t r a t o r .
( c )  Rules of Ei-idence, Generally. T he  R u le s  o f  E v i d e n c e ,  t o  th e  

e x t e n t  d e t e rm in e d  b y  t h e  a r b i t r a t o r  to  be app l ic a b le ,  s h o u l d  be l i b e r a l ­
l y  c - o n s t r u e d  in  a c c o rd a n c e  w i t h  L o c a i  R u le  1.1 ( A p p l i c a t i o n  o f  R u l e s )  
t o  p r o m o t r  ju s t i c e .  T h e  p a r t i e s  s h o u ld  s t ipu la te  t o  t h e  a d m i s s i o n  o f  
e v i d e n c e  w h e n  t h e r e  is n o  g e n u i n e  issue as t o  i t s  r e l e v a n c e  o r  a u ­
t h e n t i c i t y .

( d )  Certain Documents Prerumed Admissible. T h e  d o c u m e n t s  
l i s t e d  b e l o w ,  i f  r e l e v a n t ,  a r  p r e s u m e d  adm is s ib le  a t  a n  a r b i t r a t i o n  
h e a r i n g ,  b u t  o n l y  i f  ( 1 )  t h e  p a r t y  o f f e r i n g  the d o c u m e n t  s e r v e s  on  a l l  
p a r t i e s  a n o t i c e ,  a c c om p a n ie d  b y  a c o p y  o f  the d o c u m e n t  a n d  t h e  n am e ,  
a d d r e s s  a n d  t e l e p h o n e  n u m b e r  o f  i t s  a u t h o r  o r  m a k e r ,  a t  le a s t  1 4  d a y s  
p r i o r  t o  t h e  h e a r i n g  in  a c c o r d a n c e  w i th  M A R  5 . 2 ;  a n d  ( 2 )  t h e  p a : i y  
o f f e r i n g  t h e  d o c u m e n t  s im i l a r l y  f u r n i s h e s  a l l  o t h e r  p a r t i e s  w i t h  cop ies  
o f  a l l  o t h e r  r e l a t e d  d o c u m e n t s  f r o m  the  same a u t h o r  o r  m a k e r .  T h i s  
r u l e  d o e s  n o t  r e s t r i c t  a r g u m e n t  o r  p r o o f  r e la t in g  t o  t h e  w e ig h t  o f  th e  
e v i d e n c e  a d m i t t e d ,  n o r  d o e s  i t  r e s t r i c t  the a r b i t r a t o r ’s  a u t h o r i t y  t o  d e ­
t e r m i n e  t h e  w e ig h t  o f  t h e  e v id e n c e  a f t e r  h e a r in g  a l l  o f  t h e  e v id en ce  
a n d  t h e  a r g u m e n t s  o f  o p p o s i n g  p a r t i e s .  T h e  d o c u m e n t s  p r e s u m e d  
a d m i s s i b l e  u n d e r  t h i s  r u l e  a r e :

( 1 )  A  b i l l ,  r e p o r t ,  c h a r t ,  o r  r e c o rd  o f  a h o s p i t a l ,  d o c t o r ,  d e n t i s t ,  
r e g i s t e r e d  n u r s e ,  l i c e n s ed  p r a c t i c a l  nu rse , p h y s i c a l  t h e r a p i s t ,  p s y ­
c h o l o g i s t  o r  o t h e r  h e a l t h  c a r e  p r o v i d e r ,  on a l e t t e r h e a d  o r  b i l l h e a d ;

( 2 )  A  b i l l  f o r  d r u g s ,  m e d i c a l  app l iances  o r  o t h e r  r e l a t e d  e x p e n s ­
e s  o n  a  l e t t e r h e a d  o r  b i l l h e a d ;

( 3 )  A  b i l l  f o r ,  o r  a n  e s t im a t e  o f ,  p r o p e r t y  d a m a g e  o n  a  l e t t e r ­
h e a d  o r  b i l l h e a d .  I n  th e  case  o f  a n  e s t im ate , t h e  p a r t y  i n t e n d in g  to  
o f f e r  t h e  e s t im a t e  s h a l l  f o r w a r d  w i t h  the no t ice  t o  t h e  a d v e r s e  p a r t y  
a  s t a t e m e n t  i n d i c a t i n g  w h e t h e r  o r  n o t  the p r o p e r r y  w a s  r e p a i r e d ,  and  
i f  i t  w a s .  w h e t h e r  th e  e s t im a t e d  r e p a i r s  w e re  m a d e  in  f u l l  o r  in  p a r t ,  
a t t a c h i n g  a  c o p y  t o  th e  r e c e ip t e d  b i l l  show ing  th e  i t e m s  o f  r e p a i r  a nd  
t h e  a m o u n t  p a id .

( 4 )  A  p o l i c e ,  w e a t h e r ,  w a g e  loss , o r  t r a f f i c  s i g n a l  r e p o r t ,  o r  
s t a n d a r d  I ’ n i t e d  S t a t e s  g o v e r n m e n t  l i f e  e xp e c ta n c y  t a b l e  t o  t h e  e x t e n t  
I t  is  a d m i s s i b l e  u n d e r  t h e  R u l e s  o f  E v id en ce ,  bu t  w i t h o u t  t h e  n e ed  f o r  
f o r m a l  p r o o f  o f  a u t h e n t i c a t i o n  o r  id e n t i f i c a t io n ;

( 5 )  A  p h o t o g r a p h ,  x - r a y ,  d r a w in g ,  m ap , b l u e p r i n t  o r  s im i l a r  
d o c u m e n t a r y  e v id e n c e ,  t o  t h e  e x t e n t  i t  is a dm is s ib le  u n d e r  t h e  R u le s  
o f  E v i d e n c e ,  b u t  w i t h o u t  t h e  n e e d  f o r  f o rm a l  p r o o f  o f  a u t h e n t i c a t i o n  
o r  i d e n t i f i c a t i o n ;

' O  T h e  w r i t t e n  s t a t e m e n t  o f  a n y  o th e r  w i t n e s s .  In c lu d in g  the  
w h i t e n  r e p o r t  o f  a n  e x p e r t  w i t n e s s ,  and in c lu d in g  a  s t a t e m e n t  o f

|  ■’s s a t T M x n 1 - a s b :  a s ...E s a a a p
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o p i n i o n  w h i c h  t h e  w i t n e s s  w o u ld  be a l low ed  to  e x p r e s s  i f  t e s t i f y i n g  
In  p e r s o n ,  i f  i t  is m a d e  b y  a f f i d a v i t  o r  b y  d e c la r a t i o n  t i n d e r  p e n a l t y  o f  
p e r j u r y ;

( 7 )  A  d o c u m e n t  no t  s p e c i f i c a l l y  c o v e re d  by  a n y  o f  t h e  f o r e g r i n g  
p r o v i s i o n s  b u t  h a v i n g  e q u iv a le n t  c i r c u m s t a n t ia l  g u a r a n t e e s  o f  t r u s t ­
w o r t h i n e s s .  t h e  a d m is s io n  o f  w h ic h  w ou ld  se rve  t h e  p o l i c i e s  a n d  p u r ­
p o s e s  e x p r e s s e d  in  L o c a l  R u l e  1.3 and  th e  in t e r e s t s  o f  Ju s t ic e .

( e )  Opposing Parly May Subpoena Author or Maker as Witness. 
A n y  o t h e r  p a r t y  m a y  s u b p o e n a  th e  a u t h o r  o r  m a k e r  o f  a d o c u m e n t  
a d m i s s i b l e  u n d e r  t h i s  r u l e ,  a t  t h a t  p a r t y ' s  expen se ,  a n d  e x a m in e  the 
a u t h o r  o r  p a k e r  a s  i f  u n d e r  c ro s s  e x a m in a t i o n .
R U L E  5 . 4  A B S E N C E  O F  P A R T Y  A T  H E A R IN G  [ r o  l o c a l  r u l e ]

V I .  A W A R D  
B U L E  6 . 1  F O R M  A N D  C O N T E N T  O F  A W A R D

( a )  Form. T h e  aw a : -d  s h a l l  be  p r e p a re d  on  th e  f o r m  p re s c r ib e d  
b y  t h e  c o u r t .

( b )  Return of Ezhib\ts. W h e n  an a w a rd  is f i l e d ,  t h e  a r b i t r a t o r  
i h a l l  r e  u rn  a l l  e x h i b i t s  t o  th e  p a r t i e s  w h o  o f f e r e d  t h e m  d u r i n g  the  
h e a r i n g .
R U L E  6 . 2  F I L I N G  O F  A W A R D

A  r e q u e s t  b y  a n  a r b i t r a t o r  f o r  a n  e x te n s io n  o f  t im e  f o r  th «  f i l i n g  
o f  a n  a w a r d  u n d e r  M A R  6 . 2  m a y  be p re s en te d  to th e  D i r e c t o r ,  e x  p a r t e .  
T h e  D '  l o r  m a y  g r a n t  o r  d e n y  th e  r e q u e s t ,  s u b je c t  t o  r e v i e w  b y  the  
P r e s i d i n g  J u d g e .  T h e  a r b i t r a t o r  s h a l l  g iv e  the  p a r t i e s  n o t i c e  o f  a n y  
e x t e n s i o n  g r a n t e d .

B U L E  6 J  J U D G M E N T  O N  A W A R D
( a )  Presentation. A  J u d g m e n t  on  an a w a r d  s h a l l  be  p r e s e n t e d  

t o  t h e  e x  p a r t e  d e p a r tm e n t ,  b y  a n y  p a r t y ,  on  n o t i c e  I n  a c c o rd a n c e  
w i t h  M A R  6 .3 .

V D .  T R U L  D E  N O V O

R U L E  7 . 1  R E Q U E S T  F O R  T R I A L  D E  N O V O — C A L E N D A R
E v e r y  c a s e  t r a n s f e r r e d  to  t h e  a r b i t r a t i o n  c a l e n d a r  s h a l l  m a i n ­

t a i n  I t s  p o s i t i o n  o n  t h e  t r i a l  c a l e n d a r  as i f  the  case h a d  n o t  b e en  t r a n s ­
f e r r e d  t o  a r b i t r a t i o n  u n le s s  in  t h e  d i s c r e t i o n  o f  t h e  P r e s i d i n g  J u d g e  
th e  t r i a l  d a t e  is a c c e le r a t e d .  A  case  t h a t  h a s  been g i v e n  a  t r i a l  d a te  
w i l l  n o t  l o s e  t h a t  d a t e  b y  r e a s o n  o f  b e in g  t r a n s f e r r e d  t o  a r b i t r a t i o n .  

A m e n d e d  S e p t .  1 , 1 9 8 1 .
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R U L E  7 . 2  P R O C E D U R E  A T  T R I A L

T h e  c l e r k  s h a l l  s e a l  a n y  a w a r d  i f  a t r i a l  de n o v o  is r e q u e s t e d .

R U L E  7 . 3  C O S T S  A N D  A T T O R N E Y  F E E S
M  V R  7 . 3  s h a l l  a n p l y  o n l y  t o  cos ts  a n d  r e a s o n a b l e  a t t o r n e y ' s  fe e s  

I n c u r r e d  s in c e  t h e  f i l i n g  o f  th e  r e q u e s t  f o r  a t r i a l  de  rvovo.
A d d e d  S e p t .  1. 1 9 8 1 .

V I I I .  G E N E R A L  P R O V I S I O N S

R U L E  8 .1  S T I P U L A T I O N S — E F F E C T  O N  R E L I E F  G R A N T E D
I f  t> c a s e  n o t  o t h e rw i s e  su b je c t  t o  m a n d a t o r y  a r b i t r a t i o n  is t r a n s ­

f e r r e d  t o  a r b i t r a t i o n  b y  s t i p u la t i o n ,  th e  a r b i t r a t o r  m a y  g r a n t  a n y  r e ­
l i e f  w h i c h  c o u ld  h a v e  been  g r a n t e d  i f  th e  case w e r e  d e t e rm in e d  b y  a 
j u d g e .

R U L E  8 . 2  L O C A L  R U L E S  [ n o  lo c a l  r a l e ]

B U L E  8 . 3  E F F E C T I V E  D A T E
T h e s e  r u l e s  b e c om e  e f f e c t i v e  on  O c t o b e r  1, 1 9 8 0 .  W i t h  respect 

t o  c i v i l  c a s e s  p e n d in g  o n  t h a t  d a te ,  i f  t h e  case h a s  n o t  a t  t h a t  t im e  r e ­
c e i v e d  a t r i a l  d a t e ,  o r  i f  t h e  t r i a l  h a s  b een  set f o r  l a t e r  t h a n  J a n u a r y ’ 
1 ,  1 9 8 1 ,  a n y  p a r t y  m a y  s e r v e  a n d  f i l e  a s t a t e m e n t  o f  a r b i t r a b i l i t y  
i n d i c a t i n g  t h a t  t h e  case  is s u b je c t  t o  m a n d a t o r y  a r b i t r a t i o n .  I f  w i t h ­
in  3 4  d a y s  n o  p a r t y  f i l e s  a r e sp on se  in d ic a t in g  th e  c a s e  is n o t  s u b je c t  
t o  a r b i t r a t i o n ,  t h e  case  w i l l  be t r a n s f e r r e d  t o  th e  a r b i t r a t i o n  c a le n d a r .  
A  c a s e  s e t  f o r  t r i a i  e a r l i e r  t h a n  J a n u a r y  1 . 1 9 8 1 ,  w i l l  be t r a n s f e r r e d  t o  
a r b i t r a t i o n  o n l y  o n  s t i p u l a t i o n .

R U L E  8 . 4  T I T L E  A N D  C I T A T IO N
T h e s e  r u l e s  a r e  k n o w n  a n d  c i ted  as th e  K i n g  C o u n t y  S u p e r i o r  

C o u r t  M a n d a t o r y  A r b i t r a t i o n  R u le s .  L M A R  is t h e  o f f i c i a l  a b b r e v i a ­
t i o n .

R U L E  8 C O M P E N S A T I O N  O F  A R B I T R A T O R
( a )  Generally. A r b i t r a t o r s  s h a l l  be c o m p e n s a t e d  in  t h e  s a m e  

a m o u n t  a n d  m a n n e r  a s  ju d g e s  p r o  t e m p o r e  o f  t h e  s u p e r i o r  c o u r t .  
H e a r i n g  t im e  a n d  r e a s o n a b l e  p r e p a r a t i o n  t im e  a r e  c o m p e n s a b le .

( b )  Form. W h e n  t h e  a w a r d  is f i l e d ,  th e  a r b i t r a t o r  s h a l l  s u b m i t  
t o  t h e  D i r e c t o r  a r e q u e s t  f o r  p a y m e n t  on  a f o r m  p r e s c r i b e d  b y  th e  
c o u r t .  T h e  D i r e c t o r  s h a l l  d e t e rm in e  th e  a m o u n t  o f  c o m p e n s a t i o n  to



be p a i J .  T h e  d e c i s i o n  o f  t h e  D i r e c t o r  w i l l  be r e v i ew e d  b y  t h e  P r e -  
a id in g  J u d g e  a t t h e  r e q u e s t  o f  th e  a r b i t r a t o r .

B U L E  8 . 6  A D M I N I S T R A T I O N
( a )  T h e  P r e s i d i n g  J u d g e  s h a l l  d e s ig n a te  a p e r s o n  t o  s e r v e  ax D i ­

r e c t o r  o f  A r b i t r a t i o n .  T h e  D i r e c t o r ,  u n d e r  th e  s u p e r v i s i o n  o f  t h e  
P r e s i d i n g  J u d g e ,  s h a l l  s u p e r v i s e  a r b i t r a t i o n  u n d e r  t h e s e  r u le s ,  a n d  
p e r f o r m  a n y  a d d i t i o n a l  d u t i e s  w h i c h  m a y  be d e le g a t e d  b y  th e  P r e s i d i n g  
J u d g e .

( b )  T h e r e  s h a l l  be a n  a d m in i s t r a t i v e  c o m m i t t e e  c o m p o s e d  o f  
t h r e e  ju d g e s  c h o s e n  b y  th e  P r e s i d i n g  J u d g e  a n d  t h r e e  m e m b e r s  o f  
t h e  W a s h i n g t o n  S t a l e  B a r  A s s o c ia t i o n ,  one  e a c h  ch osen  b y  t h e  S e a t t l e -  
K i n g  C o u n t y  B a r  A s s o c i a t i o n ,  t h e  W a s h i n g t o n  A s s o c i a t i o n  o f  D e f e n s e  
C o u n s e l ,  a n d  t h e  W a s h i n g t o n  S t a t e  T r i a l  L a w y e r s ’ A s s o c i a t i o n .  T h e  
m e m b e r s  o f  th e  c o m m i t t e e  s h a i l  s e r v e  f o r  s t a g g e r e d  t h r e e  y e s r  t e rm s  
a n d  m a y  be r e a p p o in t e d .

( c )  T h e  a d m i n i s t r a t i v e  c o m m i t t e e  s h a l l  h a v e  th e  p o w e r  a n d  d u t y
t o :

( 1 )  S e le c t  I t s  c h a i r p e r s o n  a n d  p r o v i d e  f o r  I t s  p r o c e d u r e s ;
( 2 )  A p p o . n t  t h e  p a n e l  o f  a r b i t r a t o r s  p r o v i d e d  in  R u l e  3 . 1 ( a ) ;
( 3 )  R e m o v e  a p e r s o n  f r o m  a p a n e l  o f  a r b i t r a t o r s ;
( 4 )  E s t a b l i s h  p r o c e d u r e s  f o r  s e le c t in g  a n  a r b i t r a t o r  n o t  In e o n -  

i i s t e n t  w i t h  th e  M a n d a t o r y  A r b i t r a t i o n  R u le s  o r  th e s e  r u l e s ;
( 5 )  R e v i e w  th e  a d m in i s t r a t i o n  a n d  o p e r a t i o n  o f  t h e  a r b i t r a t i o n  

p r o g r a m  p e r i o d i c a l l y  a n d  m a k e  r e c o m m e n d a t i o n s  as i t  d e e m s  a p p r o ­
p r i a t e  to  im p r o v e  t h e  p r o g r a m .

LMAR 8.5 s u p e r i o r  c o u r t  f o r  k i n g  c o u n t y
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w ith in  ten d ays  o f  rece ipt by th em  o f  the o r ig ina l list o f  ten 
n am es .  In  the even t  the parties fa i l to  subm it such a list w ith in  
the l im e  p r o v id e d ,  the c le rk  sha l l  m ak e  the se lec t ion  o f  a rb i ­
t r a t o r s  at r a n d om  f r om  the o r ig in a l list o f  ten n am es ;

( l v )  T h e  c le rk  sha l l  p rom p t ly  n o t i f y  the  p e r s o n  o r  p e r s o n s  
w ho se  n am es  app e a r  as the first cho ice  o r  cho ice s  o f  the p a r ­
t ies o f  th e i r  se le c t io n ,  o r ,  i f  no  c ho ice s  have  been m ad e ,  the 
p e r s o n s  he has se lec ted . I f  any  p e rson  so  se lec ted  is u n ab le  o r 
u nw i l l in g  to  se rv e ,  the c le rk  'h a l l  n o t i fy  t h r  p e rs on  w ho se  
nam e  appea rs  next on  the l ist . I f  vhe c le r k  is unab le  to  se lec t an 
a rb i t r a t o r  o r  cons t i tu te  a pane l o f  a rb i t r a to r s  f r o m  the six 
s e le c t io n s ,  the p ro ce s s  o f  se lec t ion  u n d e r  this R u le  sha l l  begin 
a n ew . W h en  the lequ is i te  n um be r  o f  a rb i t ra to r s  has ag reed  to 
s e r v e ,  the c le rk  sha l l p rom p t ly  send w ri t ten  no t ice  o f  the s e le c ­
t ion s  to  each a rb i t r a to r  and to  the pa r t ie s .

fb )  D isqua l i f ic a t ion . N o  pe rson  sha l l  s e rv e  «  an a rb i t r a t o r  in 
— . a c t ion  in wh ich  any o f  the c ircum s tances  speci f ied in 28  U . S .C .  

4 5 5  ex is t  o r  m ay  in good fa ith be b e l ie v ed  to  ex is t .

(c ) W i th d raw a l  by A rb i t r a t o r .  A n y  p e r s on  w hose  nam e  ap- 
•ears on  the r o s t e r  main ta ined in the c le r k ’ s o ff ice  m ay  a s k  at any

_ :me to  h a ve  his name rem oved  o r .  i f  se lec ted  to  se rve  on  a p an e l ,  
r c l i n e  to  s e rv e  but rem a in  on  the r o s te r .

( d )  C om pensa t ion  and Re im bu rsem en t . A rb i t r a to r s  sh a l l  be 
a id  S I 5 0  p e r  d a y  o r  p o r t io n  o f  each d a y  o f  h e a r i r g  in w h ich  th ey  
a r i K ip a t e  s e rv in g  as a single a rb i t r a to r  o r  s ev en ty - f iv e  d o l la r s  f o r  
a ch  d ay  o r  p o r t io n  o f  a day  i f  se rv ing  as a m em be r  o f  a p ane l o f  
; r e e .  A t the time when  the a rb it ra to rs  fi le  th e i r  d ec is ion , each  sha l l  
u bm it  a v o u c h e r  on  the fo rm  p re sc r ib ed  by  the c le r k  f o r  p a ym en t

t v  the A dm in is t r a t iv e  O f f ic e  o f  the U n i t e d  S ta te s  C o u r t s  o f  c om ­
pensation and ou t -o f -p o c k e t  expenses  T ' - e s s a r i l y  in cu r re d  in the 

p e r f o rm a n c e  o f  the duties  under this R u le .  N o  re im bu rs em en t  w i l l  
_ m ade  f o r  the c o s t  o f  o f f ice  o r  o th e r  space f o r  the hea r ing .

5 0 0 - 5 .  H ea r in g s .

(a )  H ea r in g  Da te . T h e  c le rk  sha l l  set a da te  f o r  hea r ing  n o t  less  
-an  20  n o r  m o re  than 120 days  a f te r  th». *lerk has been in fo rm ed  o f  

ir .e  pa r t ie s '  r a n k in g  in acco rdance  w u . i  R u le  50 0 -4 (a )  ( o r  o f  the 
j e r k ’ s r a n d om  se lec t ion  in a c co rd ance  w ith  R u le  5 0 0 -4 (a ) ( i i i ) ) .
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Th is  da le  sha l l  no t  be con t inued  excep t f o r  e x t rem e  and unan t ic i­
pa ted  em e rgen c ie s  as estab l ished  in w ri t ing  and app roved  by  the 
ju d g e  ass igned  to the case . D i s c o v e r y  sha l l  te rm ina te  tw en ty  days  
p r i o r  to  the hear ing .

(b )  D e fau l t  o f  P a r t y .  Sub jec t  to  u e  p r o v i s io n s  o f  subpa rag raph
(a )  a b o v e ,  the hear ing  sha l l  p ro ceed  on  the no t iced  da te . Absence  
o f  a p a r ty  sha l l  not be a gTound f o r  con t inuance  but damages sha l l  
be aw a rd ed  against an absent p a r ty  o n ly  up on  p re sen ta t ion  c f  p r o o f  
t h e r e o f  s a t i s fa c to ry  to  the a rb i t ra to r s .

(c ) C onduc t  o f  H ea r ing . T h e  a rb i t r a t o r  is au th o r i z ed  to  ad ­
m in is te r  o a th s  and a f f i rm at ion s  and ail t e s t im on y  sha ll be g iven 
u n d e r  oa th  o r  a f f i rm a t ion . E ach  pa r ty  sha l l  have  the right to  c ro s s -  
e x am in e  w itn esse s  excep t as h e r e i r  p r o v id e d .  In  rece iv ing  e v i ­
d e n c e ,  the a rb i t r a to r  sha ll be guided by  the F e d e ra l  R u le s  o f  E v i ­
d e n c e ,  but sh a l l  no t the reby  be p re c lu ded  f r om  rece iv ing  ev idence  
wh ich  he c on s id e rs  to  be re levan t  and t ru s tw o r th y  and which is no t 
p r iv i leg ed .  A pa r ty  desir ing to  o f f e r  a d o cu m en t  o th e rw ise  sub jec t 
to  h e a r s a y  o b je c t io n s  at the hear ing .nay s e rv e  a c op y  on  the ad ­
v e rse  p a r ty  no t  less than ten days  in advance  o f  the hear ing indica t­
ing his in ten t ion  to o f f e r  it as an exh ib i t .  U n le s s  the adve rse  pa r ty  
g ives  w r i t ten  notice in advance  o f  t ' e  hea r ing  o f  in tent to c ro ss -  
e x am in e  the a u th o r  o f  the d o cum en t ,  a n y  h e a rs a y  ob je c t io n  to the 
d o cum en t  sha l l  be deemed wa ived . A t tend ance  o f  w itnesses and 
p r o d u c t io n  o f  d o cum en ts  may  be c om p e l le d  in acco rdance  with 
R u le  4 5 ,  F e d e ra l  R u le s  o f  C iv i l  P ro c e d u re .

(d )  T ra n sc r ip t  o r  R eco rd in g .  A  p a r ty  m a y  c a u s ;  a t r a n s c r ip t o r  
r e c o rd in g  to  be made o f  the p roceed ings  at its expense  but sh a l l ,  at 
the r eq u e s t  o f  the oppos ing  p a r ty ,  m ake  a c o p y  a va i la b le  to  the 
p a r ty  at n o  cha rg e , un less  the part ies have  o th e rw ise  agreed . In  the 
absence  o f  ag reem en t o f  the pa rt ies  and excep t  as p ro v id ed  in R u le  
5 0 0 - 7 (b )  re la t in g  to im peachm en t ,  n o  t ran sc r ip t  o f  the p roceed ings  
sh a l l  be adm iss ib le  in ev idence at any  sub sequen t  de n o v o  tr ia l o f  
the ac t ion .

(e ) P lace  o f  H ea r in g .  H ea r in g s  sha l l be he ld  at any lo ca t ion  
w ith in  the N o r t h e r n  D is t r ic t  o f  C a l i fo rn ia  des ignated  by the a rb i ­
t r a to r s .  H ea r in g s  may  be he ld  in a n y  c ou r t ,  a om  o r  o th e r  r o om  in 
any  fe d e ra l  c o u r th o u se  o r  o f f ic e  bu i ld ing  m ade  a v a i la b l -  to  the 
a rb i t r a t o r s  b y  the c le rk 's  o f f ic e . W h en  no  such r o om  is a va i la b le ,  
the hea r ing  sha l l  be he ld  at any  o th e r  su i tab le  lo ca t io n  se lected by
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(h e  a rb i t r a t o r .  In  mak ing the se lec t ion , the a rb i t r a to r  sha l l  c on s id e r  
the c o n v e n ie n c e  o f  the p ane l ,  the pa rt ies  and the w itnesses .

(f) T im e  o f  H ea r in g .  U n le s s  the pa rt ies  ag ree  o th e rw is e ,  h e a r ­
ings sha l l  be he ld  d unng  no rm a l bus iness h o u r s .

( g )  O p t i o n a l  W a iv e r  of T r i a l  D e  Novo; V o lu n t a r y  A r b i ­
t r a t i o n .  A t  any time p r io r  to  the c om m enc em en t  o f  the hea r ing , 
the pa r t ie s  m ay  by  written s t ipu la t ion  a p p ro v e d  by o rd e r  o f  the 
a ss igned  ju d g e  waive the right to  a tr ia l de n o v o  fo l low in g  the 
aw a rd  and  p ro ceed  as in v o lu n ta ry  a rb i t ra t ion . In  the e ven t  o f  such 
a s t ip u la t i o n ,  the p ro v is io n s  o f  state and fe d e ra l  law  gove rn in g  
r e v i ew  o f  aw a rd s  rende red  in vo lun tary  a rb i t ra t ion  sha l l  g o v e rn .

(h )  A u th o r i ty  o f  A rb i t r a t o r .  T h e  ' i rb i t ra to r  sha l l  be a u th o r iz ed  
to  m a k e  rea s on ab le  ru le s  and issue o rd e r s  n e ce s sa ry  f o r  the fa i r  
and e f f ic ien t conduc t  o f  the hear ing b e fo re  h im . A n y  tw o  c icm - 
b e rs  o f  a pane l sha l l  const i tu te  a q u o rum , but (u n le ss  the pa rt ies  
s t ipu la te  o th e rw is e ’ the c on cu r ren ce  o f  a m a jo r i t y  o f  the entire 
p an e l  sh a l l  be requ ired  f o r  any ac t ion  o r  d ec is ion  b y  the pane l .

( i )  E i  P a r te  Com m un ica t ion . T h e re  sha l l  be no  ex p a n e  c o m ­
m un ic a t io n  be tw een  an a rb i t ra to r  and any  c ou n se l  o r  p a r ty  on  any  
m a t t e r  tou ch ing  the ac t ion  excep t f o r  p u rp o s e s  o f  schedu ling  o r  
c on t in u in g  the hea r ing .

5 0 0 -6 .  A w a rd  and Judgment .

(a )  F i l in g  o f  A w a rd .  T h e  a rb i t ra to r  sha l l  f i le  the aw ard  with the 
c le r k ' s  o f f ic e  p rom p t ly  fo l low ing  the c lo se  o f  the hear ing  and in any  
e ven t  not m o re  than ten days  fo l low in g  the c lo s e  o f  the hear ing . 
T h e  c le r k  sh a l l  se rv e  cop ies  on the pa rt ies .

(b )  F o rm  o f  A w a rd .  T h e  awa rd  sha l l s tate c le a r ly  and c onc ise ly  
the name  o r  nam es  o f  the p reva i l ing  pa rty  o r  pa rt ie s  and the p a r ty  
o r  p a r t ie s  against which it is r en d e re d ,  and the  p rec ise  am oun t  o f  
m o n e y  and o th e r  r e l i e f  i f  any  aw a rd ed . I t  sh a l l  be in w ri t ing  and 
(u n le s s  the pa rt ies  st ipu late o th e rw ise )  be s igned by  the a rb i t ra to r  
o r  b y  at leas t  tw o  m em be rs  o f  a pane l. N o  m em b e r  sha l l  pa rt ic ipa te  
in the aw a rd  w ithou t hav ing a ttended the hea r ing .

(c )  E n t r y  o f  Judgment on A w a rd .  P r o m p t ly  upon  the fi ling o f  
the  aw a rd  w ith  the c le rk ,  the c le rk  sha l l  e n te r  ju d g m en t  th e re on  in
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ARBITRATION AWARD AND JUDGMENT

( a )  I s s u a n c e  o f  / . w a rd .  The a r b i t r a t o r  s h a l l  i s s u e  h i s  award 

w i t h i n  f i f t e e n  ( 1 5 )  d - y s  o f  t h e  d a t e  o f  t h e  c l o s i n g  o f  t h e  

h e a r i n g  o r  t h e  r e c e i p t  o f  p o s t h e a r i n g  b r i e f s ,  w h i c h e v e r  i s  

l a t e r .

( b )  Award  P r o c e d u r e .  The a r b i t r a t o r  s h a l l  s u b m i t  t h e  award 

an d  t h e  w r i t t e n  r e c o r d  t o  t h e  c l e r k ,  who s h a l l  f i l e  t h e  same 

u n d e r  s e a l .  The award s h a l l  d i s p o s e  o f  a l l  m o n e t a r y  c l a i m s  

p r e s e n t e d  t o  t h e  a r b i t r a t o r  and s h a l l  be s i g n e d  by t h e  

a r b i t r a t o r .  T he a r b i t r a t o r  i s  n o t  r e q u i r e d  t o  i s s u e  an o p i n i o n  

e x p l a i n i n g  t h e  aw a rd .  The c l e r k  s h a l l  m a i l  a c opy o f  t h e  award 

t o  t h e  p a r t i e s  and c o p i e s  o f  b o t h  t h e  award and t h e  w r i t t e n  

r e c o r d  t o  t h e  P r i v a t e  A d j u d i c a t i o n  C e n t e r ,  such r e c o r d s  t o  be 

h e l d  i.n c o n f i d e n c e  by t h e  C e n t e r .

( c )  J u d g m e n t  upon Aw a rd .  U n l e s s  t h e  p a r t i e s ,  w i t h i n  t h i r t y  

( 3 0 )  d a y s  a f t e r  t h e  f i l i n g  o f  t h e  aw a rd ,  f i l e  a s t i p u l a t i o n  o f  

d i s m i s s a l  o r  a p a r t y  f i l e s  a demand f o r  t r i a l  de no vo  i n  

a c c o r d a n c e  w i t h  R u l e  6 1 0 ,  t h e  award s h a l l  be u n s e a l e d  and 

i n c o r p o r a t e d  w i t h i n  a j u d g m e n t  o f  t h e  c o u r t .  The j u d g m e n t  so 

e n t e r e d  s h a l l  be s u b j e c t  t o  t h e  same p r o v i s i o n s  o f  l a w ,  and s h a l l  

h a v e  t h e  same f o r c e  and e f f e c t ,  as a c o n s e n t  ju d g m e n t  o f  t h i s  

c o u r t  i n  a n y  c i v i l  a c t i o n .

L R - 6 0 9 - 1
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T R I A L  DE HOVO

( a )  T h i r t y  Day L i m i t .  W i t h i n  t h i r t y  ( 3 0 )  days a f t e r  t h e  

f i l i n g  o f  t h e  s e a l e d  a r b i t r a t i o n  award,  any p a r t y  may f i l e  w i t h  

t h e  c o u r t  a w r i t t e n  demand f o r  t r i a l  de novo.

( b )  R e t u r n  t o  C o u r t  C a l e n d a r .  Upon such a demand f o r  a 

t r i a l  de n o v o ,  t h e  a c t i o n  s h a l l  be p l a c e d  upon t h e  c o u r t ' s  t r i a l  

c a l e n d a r .  The a r b i t r a t i o n  award  s h a l l  re m a in  u n d e r  s e a l  u n t i l  

f i n a l  ju d g m e n t  i s  e n t e r e d  o r  t h e  case i s  d i s m i s s e d .

( c )  C o n f e r e n c e  W i t h  A r b i t r a t o r .  W i t h i n  f i f t e e n  ( 1 5 )  da y s  

a f t e r  t h e  f i l i n g  o f  a demand f o r  t r i a l  de novo,  t h e  p a r t i e s  o r  

c o u n s e l  s h a l l  c o n f e r  w i t h  t h e  a r b i t r a t o r  who c o n d u c te d  t h e  

a r b i t r a t i o n  h e a r i n g .  The a r b i t r a t o r  s h a l l  f r a n k l y  d i s c u s s  w i t h  

t h e  p a r t i e s  t h e  s t r e n g t h s  and weaknesses  o f  t h e i r  c a s e s .  The 

p a r t i e s  o r  c o u n s e l  s h a l l  t h e r e a f t e r ,  w i t h i n  t h i r t y  ( 3 0 )  d a y s  

a f t e r  t h e  demand f o r  t r i a l  de n o v o ,  i n f o r m  t h e  c o u r t  by l e t t e r  

w h e t h e r  p r o s p e c t s  f o r  s e t t l e m e n t  a p pe a r  t o  be e x c e l l e n t ,  g o o d ,  

f a i r ,  p o o r ,  o r  r e m o t e .

( d )  E v i d e n c e  From t h e  A r b i t r a t i o n  H e a r i n g .  A t  t h e  t r i a l  o f  

t h e  a c t i o n ,  t h e  c o u r t  s h a l l  n o t  a d m i t  e v i d e n c e  t h a t  t h e r e  has 

been an a r b i t r a t i o n  p r o c e e d i n g  o r  t h a t  an a r b i t r a t i o n  award has 

been e n t e r e d .  R e co rd e d  t e s t i m o n y  g i v e n  a t  an a r b i t r a t i o n  h e a r i n g  

may be used f o r  t h e  same p u r p o s e s  as any d e p o s i t i o n  u n d e r  t h e  

F e d e r a l  R u l e s  o f  C i v i l  P r o c e d u r e .

L R - 6 1 0 - 1
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( e )  T a x a t i o n  o f  A r b i t r a t i o n  Exp ense as a C o s t .  I f ,  a f t e r  

t r i a l  b e f o r e  t h e  d i s t r i c t  c o u r t ,  th e  p a r t y  who demanded t r i a l  de 

n o v o  d o es n o t  o b t a i n  a ju d g m e n t  w h i c h ,  e x c l u s i v e  o f  i n t e r e s t  and 

c o s t s ,  i s  more f a v o r a b l e  th a n  t h e  award o f  t h e  a r b i t r a t o r ,  t h e  

c l e r i c  s h a l l  t a x  as a c o s t  a g a i n s t  such p a r t y  t h e  f e e s  and 

e x p e n s e s  p a i d  l o  t h e  a r b i t r a t o r .  The c o s t  c o l l e c t e d  by t h e  c le r ic  

u n d e r  t h i s  r u l e  s h a l l  be p a i d  t o  t h e  T r e a s u r y  o f  t h e  U n i t e d  

S t a t e s .

B -3 5
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EVALUATION OP ARBITRATION RULES

( a )  P u r p o s e  o f  E v a l u a t i o n .  These a r b i t r a t i o n  r u l e s  a r e  

e x p e r i m e n t a l  r u l e s .  I n  o r d e r  t o  a sse ss  t h e i r  im p a c t  upon t h e  

c o u r t ,  t h e  b a r ,  and l i t i g a n t s ,  i t  i s  e s s e n t i a l  t h a t  t h e  r u l e s  be 

e v a l u a t e d  a t  a r e a s o n a b l y  e a r l y  t i m e  so t h a t  t h e i r  p e r f o r m a n c e  

can be compared w i t h  t h e i r  s t a t e d  p u r p o s e .

(b )  R e s e a r c h  C o m m i t t e e .  The C h i e f  Ju dge s h a l l  a p p o i n t  a t  

l e a s t  t h r e e  members o f  t h e  b a r  and a t  l e a s t  two r e p r e s e n t a t i v e s  

o f  t h e  P r i v a t e  A d j u d i c a t i o n  C e n t e r  t o  a R e s e a r c h  C o m m i t t e e .  The 

C h i e f  J u d g e  may a p p o i n t  such o t h e r  members as he deems a d v i s a b l e .  

The C h i e f  J udg e and t h e  c l e r k  3 h a l l  s e r v e  as ex  o f f i c i o  members 

o f  t h e  c o m m i t t e e .

( c )  R e s e a r c h  T e c h n i q u e s .  The R esear ch C o m m it t e e  s h a l l  be 

r e s p o n s i b l e  f o r  d e v e l o p i n g  r e s e a r c h  t o o l s  and t e c h n i q u e s  i n  

o r d e r  t o  e v a l u a t e  t h e  o p e r a t i o n  o f  t h e s e  r u l e s .  F o r  t h e  p u r p o s e  

o f  c r e a t i n g  a c o n t i o l  g r o u p  f o r  s t a t i s t i c a l  c o m p a r i s o n s ,  t h e  

c l e r k  may exempt c a s e s ,  on a random b a s i s ,  f r o m  r e f e r e n c e  t o  

a r b i t r a t i o n .  I f  l i t i g a n t  o r  c o u n s e l  s u r v e y s  a r e  c o n d u c t e d ,  t h e  

R e s e a r c h  C o m m it t e e  s h a l l  a f f o r d  t h e  i n f o r m a t i o n  o b t a i n e d  such 

c o n f i d e n t i a l i t y  as  i t  s h a l l  deem a p p r o p r i a t e .  The R e s e a r c h  

C o m m it t e e  may c o m p i l e  s t a t i s t i c a l  i n f o r m a t i o n  base d upon 

a r b i t r a t i o n  a w a rd s .

( d )  R e p o r t  o f  t h e  R e s e a r c h  C o m m it t e e .  T h i r t y  ( 3 0 )  m onths 

a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h e s e  r u l e s ,  t h e  R e s e a r c h  C o m m it t e e  

3 h a l l  f i l e  a r e p o r t  w i t h  t h e  c l e r k ' s  o f f i c e .  The r e p o r t  s h a l l  be 

drawn by c o m m i t t e e  members o t h e r  th a n  j u d i c i a l  o f f i c e r s  and
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der._nc f o r  t r i a l  de n o v o  p u r s u a n t  t o  S e c t i o n  7 s h a l l  become p a r t  

o f  zhe f i n a l  j u d g m e n t  w i t h  t h e  same f o r c e  a nd e f f e c t  as a j u d g m e n t  

o f  i h e  c o u r t  i n  a c i v i l  a c t i o n ,  e x c e p t  t h a t  i t  s h a l l  n o t  be t h e  

s u b j e c t  o f  a p p e a l .

S e c t i o n  7 .  T r i a l  De N o v o .

( a )  W i t h i n  t h i r t y  (30)  d a y s  a f t e r  t h e  a r b i t r a t i o n  a w a r d  

i s  e n t e r e d  on  t h e  d o c k e t ,  a n y  p a r t y  may demand a t r i a l  de n o v o  i n  

t h e  d i s t r i c t  c o u r t .  W r i t t e n  n o t i f i c a t i o n  o f  s u c h  a demand s h a l l  

be s e r v e d  b y  t h e  m o v i n g  p a r t y  upon a l l  c o u n s e l  o f  r e c o r d  o r  o t h e r  

p a r t i e s .  W i t h d r a w a l  o f  a demand f o r  a t r i a l  de n o v o  s h a l l  n o t  

r e i n s t a t e  t h e  a r b i t r a t o r s ’ award  and t h e  c a s e  s h a l l  p r o c e e d  as i f  

i t  had n o t  b e e n  a r b i t r a t e d .

(b )  Upon demand f o r  a t r i a l  de_ n o v o  a nd t h e  p a y m e n t  

t o  t h e  c l e r k  r e q u i r e d  b y  p a r a g r a p h  ( d ) , i n f r a ,  t h e  a c t i o n  s h a l l  

be p l a c e d  on t h e  c a l e n d a r  o f  t h e  c o u r t  and t r e a t e d  f o r  a l l  p u r ­

p o s e s  as i f  i t  h a d  n o t  been r e f e r r e d  t o  a r b i t r a t i o n ,  a nd a n y  r i g h t  

o f  t r i a l  b y  j u r y  t h a t  a p a r t y  w o u l d  o t h e r w i s e  h a v e  s h a l l  be  p r e ­

s e r v e d  i n v i o l a t e .

( c )  A t  t h e  t r i a l  de n o v o , t h e  c o u r t  s h a l l  n o t  a d m i t  

e v i d e n c e  t h a t  t h e r e  h a d  b e e n  an a r b i t r a t i o n  p r o c e e d i n g ,  t h e  

n a t u r e  o r  a m o u n t  o f  t h e  a w a r d ,  o r  a n y  o t h e r  m a t t e r  c o n c e r n i n g  

t h e  c o n d u c t  o f  t h e  a r b i t r a t i o n  p r o c e e d i n g ,  e x c e p t  t h a t  t e s t i m o n y  

g i v e n  a t  an a r b i t r a t i o n  h e a r i n g  may be u s e d  f o r  i m p e a c h m e n t  a t

a t r i a l  de n o v o .

(d)  Upon m a k i n g  a demand f o r  t r i a l  de n o v o ,  t h e  

m o v i n g  p a r t y  s h a l l ,  u n l e s s  p e r m i t t e d  t o  p r o c e e d  i n  f o r m a  p a u p e r i s , 

d e p o s i t  w i t h  t h e  c l e r k  o f  c o u r t  an a m o u n t  e q u a l  t o  t h e  a r b i t i  = c io r .



3- •-

fees of $ 7 5 . 0 0  for e a c h  a r b i t r a t o r  as p r o v i d e d  in S e c t i o n  2. T h e  

s u m  so d e p o s i t e d  s h a l l  be r e t u r n e d  to the p a r t y  d e m a n d i n g  a t r i a l  

de n o v o  in the e v e n t  t h a t  p a r t y  o b t a i n s  a f i n a l  j u d g m e n t ,  e x c l u s i v e  

of i n t e r e s t  a n d  costs, m o r e  f a v o r a b l e  t h a n  t h e  a r b i t r a t i o n  award.

In the e v e n t  t h a t  the p a r t y  d e m a n d i n g  a t r i a l  de_ n o v o  d o e s  n o t  

o b t a i n  a m o r e  f a v o r a b l e  r e s u l t ,  the s u m  so d e p o s i t e d  s h a l l  b e  p a i d  

to the T r e a s u r y  o f  the U n i t e d  S t a t e s .

*
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DATE:  March 7 ,  1986

TO: Members,  S e n a t e  J u d i c i a r y  Committee

FROM: D i c k  A r m s t r o n g ,  C l i f f  P e t e r s e n

J I
S U BJEC T :  ESSB 4630 —  House V e r s i o n

I

The House o f  R e p r e s e n t a t i v e  h a s  passed  i t s  v e r s i o n  o f  ESSB 4630 —  T o r t  
R e fo r m .  S e t  f o r t h  be low i s  a summary o f  i t s  p r o v i s i o n s .

1 .  ACCELERATED PH YS IC IAN-PA T IENT  P R I V I L E G E

W i t h i n  90 d a y s  o f  f i l i n g  a c t i o n ,  c l a i m a n t  must e l e c t  w h e th e r  o r  n o t  to  
w a iv e  p r i v i l e g e .  I f  n o t  w a i v e d ,  c l a i m a n t  may n o t  p u t  p h y s i c a l  o r  
m e n t a l  c o n d i t i o n  i n  i s s u e  a t  t r i a l .  I f  w a i v e d ,  the n  w a iv e d  a s  to  a l l  
D h y s i c i a n s  o r  c o n d i t i o n s  s u b j e c t  to l i m i '  \ t i o n s  imoosed by c o u r t  r u l e s .  
S e c .  101

2 .  ATTORNEYS FE ES

I n  any  t o r t  a c t i o n ,  a p a r t y  may p e t i t i o n  the  c o u r t  to d e t e r m in e  the  
r e a s o n a b l e n e s s  o f  t h a t  p a r t y ' s  a t t o r n e y s '  f e e s .  S e c s .  201 and 202

3- L IMITAT ION ON NONECONOMIC DAMAGES

A judgment  f o r  noneconomic  damages may not  e x c e e d  the  a v e r a g e  a n n u a l  
wage i n  th e  s t a t e  m u l t i p l i e d  by 0 . 4 3  m u l t i p l i e d  by th e  l i f e  e x p e c t a n c y  
o f  the  c l a i m a n t .  A c l a i m a n t ' s  l i f e  e x p e c t a n c y  i s  s e t  a t  l e a s t  15 y e a r s  
f o r  p u r p o s e s  o f  th e  f o r m u l a .  The j u r y  may not  be in f o r m e d  o f  the  l i m i t  
on noneconomic  damages .  S e c  301

4 .  JOINT AND SEVERAL L I A B I L I T Y

F a u l t  i s  a p p o r t i o n e d  among a l l  e n t i t i e s  wh ic h  c a u s e d  c l a i m a n t ' s  
damages ,  i n c l u d i n g  e n t i t i e s  r e l e a s e d  by c l a i m a n t ,  e n t i t i e s  immune from 
l i a b i l i t y ,  and e n t i t i e s  w i t h  any  o c h e r  i n d i v i d u a l  d e f e n s e  a g a i n s t  the  
c l a i m a n t .  Judgment i s  e n t e r e d  a g a i n s t  e ac . i  d e f e n d a n t ,  e x c e p t  th o s e  who 
h ave  been r e l e a s e d ,  a r e  immune,  o r  have  an i n d i v i d u a l  d e f e n s e ,  i n  an 
amount  w n i c n  r e p r e s e n c s  cne p a r c y s  pr o p o r  c i o n a c e  s n a r e  ox' cne 
c l a i m a n t s  damages .  L i a b i l i t y  o f  e ac h  d e f e n d a n t  i s  o n l y  f o r  3 t s  own 
s h a r e  o f  f a u l t  ( i . e . ,  s e v e r a l ,  b u t  n o t _ 1 o l n t _ l i a b i l i t y )  i f  the  c l a i m a n t  
was a l s o  a t  f a u l t .  The s e c t i o n  does not  a p p l y  to  c a u s e s  o f  a c t i o n



r e l a t i n g  t o  h a z a r d o u s  w a s t e s  o r  s u b s t a n c e s  o r  s o l i d  w a s te  d i s p o s a l  
s i t e s ,  o r  to  c e r t a i n  b u s i n e s s  t o r t s  and n a r k e t - s h a r e  l i a b i l i t y  c l a i m s .  
S e c s .  401 and 402

5 .  PERIODIC PAYMENT

P r o v i d e s  f o r  p e r i o d i c  payment  o f  an award  f o r  f u t u r e  eco nomic  damages 
o f  a t  l e a s t  $ 1 0 0 , 0 0 0  upon t h e r e q u e s t  o f  a  p a r t y .  Eac h  p a r t y  s u b m i t s  a  
p r o p o s a l  w h i c h  th e  c o u r t  may' ad o p t  o r  raodxry to b e s t  p r o v i d e  f o r  th e  
needs o f  t h e  c l a i m a n t .  I f  paym ents  a r e  n o t  made i n  a t i m e l y  f a s h i o n ,  a  
c o u r t  may o r d e r  t h a t  t h e  o u t s t a n d i n g  payments  be p a id  i n  a lump sum. 
Payments f o r  f u t u r e  e a r n i n g s  a r e  n o t  r e d u c e d  o r  t e r m i n a t e d  becaus e  o f  
the d e a t h  o f  tne  Judgment  c r e d i t o r !  M e d i c a l  e x p e n s e s  c e a s e .  S e c .  801

6 .  HEALTH CARE ACTION STATUTE OF L IM ITAT IONS

M o d i f i e s  c u r r e n t  l aw  w h ic h  t o l l s  m e d i c a l  m a l p r a c t i c e  s t a t u t e  o f  
l i m i t a t i o n s  u n t i l  t h e  i n j u r e d  p e r s o n  t u r n s  18. P r o v i d e s  t h a t  a l l  
m a l p r a c t i c e  a c t i o n s  must  Ja a - b r o u g a t _ w i t h i n  t h r e e  y e a r s  o f  th e  n e g l i g e n t  
a c t  o r  w i t h i n  o n e - y e a r  o f  d i s c o v e r y ,  w h i c h e v e r  i s  l a t e r ,  but  no l o n g e r  
t h a n  e i g h t  y e a r s  a f t e r  the  n e g l i g e n t  a c t  o r  o m i s s i o n .  F o r  p u r p o s e s  o f  
when : h e  a c t i o n  s h o u ld  h ave  been d i s c o v e r e d ,  th e  know ledg e  o f  a  
c u s t o d i a l  p a r e n t  o r  g u a r d i a n  i s  imputed to  a c h i l d .  S e c .  502

7 .  INSURANCE PROVISIONS i * ' *     C  r  ■

P r o v i d e s  a c r e d i t  to  p o l i c y  h o l d e r s  on premiums p a id  where  the  
I n s u r a n c e  C o m m is s io n e r  d e t e r m i n e s  a c r e d i t  s h o u ld  be g i v e n  based on' "  
sound a c t u a r i a l  c r e d i b i l i t y .  G i v e s  th e  C o m m is s io n e r  a u t h o r i t y  to 
r e q u i r e  a m ark e t  a s s i s t a n c e  p l a n  to  a s s i s t  p e r s o n s  who a r e  h a v i n g  a  
d i f f i c u l t  t im e  g e t t i n g  i n s u r a n c e .  I n s u r a n c e  r e p o r t  to the  L e g i s l a t u r e  
by 1991 .  S e c s .  906-909

8 .  C I V I L  IMMUNITY

Q u a l i f i e d  c i v i l  im m un it y  f o r  o f f i c e r s  and members o f  b o a r d s  and 
d i r e c t o r s  o f  n o n p r o f i t  c o r p o r a t i o n s ,  and h o s p i t a l  b o a r d s .  L i a b l e  o n l y  
f o r  a c t s  o f  g r o s s  n e g l i g e n c e .  S e c s .  903 and 905

Commission o f  f e l o n y  i s  ba r  to  s u i t  i f  t h e r e  i s  a c a u s a l  r e l a t i o n s h i p  
between th e  c r i m e  and th e  i n j u r y  i n  t i m e ,  p l a c e ,  o r  a c t i v i t y .  S e c .  501

10. BUILDER L IM ITAT ION

9* FELONY
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B u i l d e r  l i m i t a t i o n  s t a t u t e  a p p l i e s  e q u a l l y  to p r i v a t e  i n d i v i d u a l s  and



11.  INDEMNIFICATION AGREEMENTS

P a r t i e s  nay  n o t  c o n t r a c t u a l l y  s h i f t  l i a b i l i t y  f o r  t h e i r  own n e g l i g e n c e  
to  o t h e r s .  S e c .  601

12.  DUT IES IMPOSED BY LAW

Bre ach  o f  d u t y  imposed by s t a t u t e ,  o r d i n a n c e ,  o r  r u l e  i s  n o t  n e g l i g e n c e  
per  s e  bu t  nay  be e v i d e n c e  o f  n e g l i g e n c e .  E x c e p t i o n  f o r  e l e c t r i c a l , ^  
f i r e ,  o r  i n t o x i c a t i o n  l a w s .  I n t o x i c a t i o n  o f  a v i c t i m  b a r s  a  s u i t  i f  
the  i n t o x i c a t i o n  c o n t r i b u t e d  more than  50 p e r c e n t  o f  the  c l a i m a n t ' s  
i n j u r i e s .  S e c s .  901 and 902

13.  WORKERS COMPENSATION

Any w o r k e r s '  c o m p e n s a t io n  l i e n  a g a i n s t  a t h i r d - p a r t y  r e c o v e r y  i s
e l i m i n a t e d  and b e n e f i t s  to the  i n j u r e d  w o r k e r  c o n t i n u e  i f  f a u l t  i s
a l l o c a t e d  to  the  c l a i m a n t ' s  e m p lo y e r  o r  c o - e m p l o y e e .  S e c .  403

14. SCHOOL DIRECTORS

A member o f  a board o f  d i r e c t o r s  o r  a s u p e r i n t e n d e n t  o f  a s c h o o l
d i s * ~ i c t  i s  immune f rom c i v i l  l i a b i l i t y  u n l e s s  a c t  o r  o m i s s i o n
cot. i t e s  g r o s s  n e g l i g e n c e .  S e c .  904

15.  E F F E C T I V E  DATE OF THE ACT

The a c t  g e n e r a l l y  a p p l i e s  to a c t i o n s  f i l e d  on o r  a f t e r  August  1, 19 8 6 .
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E S S S  4 6 3 0  -  H Arad t o  H Comra Arad C R 8 5 B  ^ ^
B y  R e p r e s e n t a t i v e s  B r i s t o w  a n d  F  Mh°

' sai1^  S m  8

( L u v a c & ^ - f l .

5 On p a g e  2 o f  t h e  a m e n d m e n t ,  a f t e r  ; I
6  l i n e  3 3 ,  s t r i k e  a l l  m a t e r i a l  down P A R T  U U * i < J
7 t h r o u g h  " a f f e c t e d . "  on  p a g e  3 0 ,  l i n e  ; 7
8  15 a n d  i n s e r t  t h e  f o l l o w i n g :  9

•J " P A R T  - I  11
10 A C C E L E R A T E D  P H Y S I C I A N - P A T I E N T  I I
11 P R I V I L E G E  11

12  S e c .  1 0 1 .  S e c t i o n  2 9 4 ,  p a g e  1 8 7 ,  14
13 L a w s  o f  1 8 5 4  a s  l a s t  a m e n d e d  b y  14
14 s e c t i o n  1 ,  c h a p t e r  5 6 ,  L a w s  o f  1 9 8 2  15
15 a n d  RCW 5 . 6 0 . 0 6 0  a r e  e a c h  a m e n d e d  t o  17
16 r e a d  a s  f o l l o w s :  17
17 ( 1 )  A h u s b a n d  s h a l l  n o t  be  19
18 e x a m i n e d  f o r  o r  a g a i n s t  h i s  w i f e ,  19
19 w i t h o u t  t h e  c o n s e n t  o f  t h e  w i f e ,  n o r  2 0
2 0  a w i f e  f o r  o r  a g a i n s t  h e r  h u s b a n d  2 0
2 1  w i t h o u t  t h e  c o n s e n t  o f  t h e  h u s b a n d ?  2 1
2 2  n o r  c a n  e i t h e r  d u r i n g  m a r r i a g e  o r  2 2
23 a f t e r w a r d ,  be  w i t h o u t  t n e  c o n s e n t  o f  2 2

m e  o t h e r ,  e x a m i n e d  a s  t o  a n y  23
c o m m u n i c a t i o n  made b y  o n e  t o  t n e  23

7 T  o t h e r  d u r i n g  m a r r i a g e .  B u t  t h i s  24
27  e x c e p t i o n  s n a i l  n e t  a p p l y  t o  a c i v i l  24
28 a c t i o n  c r  p r o c e e d i n g  b y  c n e  a g a i n s t  25
29 m e  o t h e r ,  n o r  t o  a c r i m i n a l  a c t i o n  25
to o r  p r o c e e d i n g  f o r  a  c r i m e  c o m m i t t e d  26
J i  o y  o n e  a g a i n s t  t h e  o t h e r ,  n o r  t o  a 26
.32 c r i m i n a l  a c t i o n  o r  p r o c e e d i n g  a g a i n s t  26
33 a s p o u s e  i f  t h e  m a r r i a g e  o c c u r r e d  27
34 s u b s e q u e n t  t o  t h e  f i l i n g  o f  f o r m a l  28
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r

*

3
4
5
6
7
8
9

10
' 1
i n
13
14
i 5
16
17
18
19
20
2 1
22
23
24
25
26
27

m
jn
j ]_

32

3 3
34

j  t ;

36

49
49
50
51
51
51
52
52
53
53
54
54
54
55
55
55
56
57
57
57
58
58
58
59
59
59
60
61
61
62
62
62

63
63

65
67

t h e - c n e a e - c n e r e o r ) )  e x c e p t  a s
f o l l o w s :

( a )  I n  a n y  j u d i c i a l  p r o c e e d i n g s  
r e a a r a i n c  a c n i l o ' s  i m u r y ,  n e g i e c t ,  
o r  s e x u a l  a b u s e  o r  t n e  c a u s e  t n e r e o f ;  
a n a

( b )  w i t h i n  n i n e t y  d a y s  o f  f i l i n g  
an  a c t i o n  t o r  p e r s o n a l  l m u n e s  o r  
w r o n g f u l  d e a t n ,  t n e  c l a i m a n t  s h a l l  
e l e c t  w n e t h e r  o r  n o t  t o  w a i v e  t h e  
p n y s i c i a n - o a t i e n t  p r i v i l e g e .  I f  t h e  
c l a i m a n t  d o e s  n o t  w a i v e  t n e
p n v s  m a n - p a t i e n t  p r i v i l e g e ,  t h e  
c l a i m a n t  mav not ,  p u t  m s  o r  n e t  
m e n t a l  o r  p h y s i c a l  c o n d i t i o n  o r  t h a t  
o f  m s  o r  h e r  d e c e d e n t  o r  
b e n e f i c i a r i e s  i n  i s s u e  a n d  may n e t  
w a i v e  t n e  p r i v i l e g e  l a t e r  i n  t h e  
p r o c e e d i n g s .  W a i v e r  o f  t h e  
p n y s i c i a n - o a t i e n t  p r i v i l e g e  f o r  a n y  
o n e  o n y s i c i a n  o r  c o n a i t i o n  
c o n s t i t u t e s  a w a i v e r  o f  t n e  p r i v i l e g e  
a s  t o  a l l  o n v s i c i a n s  o r  c o n d i t i o n s , ~‘ 
s u D i e c t  t o  s u c n  l i m i t a t i o n s  a s  a 
c o u r t  may i m p o s e  p u r s u a n t  t o  c o u r t  
r u l e s . ’ ' ’

( 5 )  A p u b l i c  o f f i c e r  s h a l l  n o t  be 
e x a m i n e d  a s  a w i t n e s s  a s  t o  
c c m m u n i c a t i o n s  made t o  h i m  i n  
o f f i c i a l  c o n f i d e n c e ,  w h e n  t h e  p u b l i c  
i n t e r e s t  w o u l d  s u f f e r  'b v  t h e  
d i s c l c s u r e .

P A R T  I I  
A T T O R N E Y S '  F E E S

NEW S E C T I O N .  S e c .  2 0 1 .  A new 
s e c t i o n  i s  a d d e d  t o  c h a p t e r  4 . 2 4  RCW
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1

§

I
J•♦
5
6
7

8
9

10
1 2
13
14
15
16
1_ ”7
18
19
20
2 1
2 2
23
2 5
n r.

28
29

JU
J 1
J 2
) j

34

35

a w a r e  o f  h i s  o r  h e r  r i g h t  t o  p e t i t i o n  
m e  c o u r t  u n d e r  t h i s  s e c t i o n .

NEW S E C T I O N .  S e c .  2 0 2 .  S e c t i o n  
2 0 1  o f  c n i s  a c t  a p p l i e s  t o  a g r e e m e n t s  
f o r  a t t o r n e y ' s  f e e s  e n t e r e d  i n t o  
a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  
s e c t  i o n .

P A R T  I I I
L I M I T A T I O N  ON NONECONOMIC DAMAGES

NEW S E C T I O N . S e c . 3 0 1 .  A new 
s e c t i o n  i s  a d d e d  t o  c n a p t e r  4 . 5 6  RCW 
t o  r e a d  a s  f o l l o w s :

( 1 )  A s  u s e d  i n  t h i s  s e c t i o n ,  t h e  
f o l l o w i n g  t e r m s  h a v e  t h e  m e a n i n g s  
i n d i c a t e d  u n l e s s  t h e  c o n t e x t  c l e a r l y  
r e q u i r e s  o t h e r w i s e .

( a )  " E c o n o m i c  d a m a g e s "  m e a n s  
o b j e c t i v e l y  v e r i f i a b l e  m o n e t a r y  
l o s s e s ,  i n c l u d i n g  m e d i c a l  e x p e n s e s ,  
l o s s  o f  e a r n i n g s ,  b u r i a l  c o s t s ,  l o s s  
o f  u s e  o f  p r o p e r t y ,  c o s t  o f  
r e p l a c e m e n t  o r  r e p a i r ,  c o s t  o f  
c D t a i n m g  s u b s t i t u t e  d o m e s t i c  
s e r v i c e s ,  l o s s  o f  e m p l o y m e n t ,  a n d  
l o s s  o f  b u s i n e s s  o r  e m p l o y m e n t  
- p p o r  t u n i c  i e s .

( b )  " N o n e c o n o m i c  d a m a g e s "  m e a n s  
s u b j e c t i v e ,  n o n m o n e t a r y  l o s s e s ,  
i n c l u d i n g ,  o u t  n o t  l i m i t e d  t o  p a i n ,  
s u f f e r i n g ,  i n c o n v e n i e n c e ,  m e n t a l  
a n g u i s h ,  d i s a b i l i t y  o r  d i s f i g u r e m e n t  
i n c u r r e d  by  t h e  i n j u r e d  p a r t y ,  
e m o t i o n a l  d i s t r e s s ; ,  l o s s  o f  s o c i e t y  
a n d  c o m p a n i o n s h i p ,  l o s s  o f  
c o n s o r t i u m ,  i n j u r y  t o  r e p u t a t i o n  a n d
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o r a l  t h e  j u r y  s n a i l  n e t  b e  i n f o r m e d  o f  t h e  1 2 6
I : m i t a t i o n  c o n t a i n e d  i n  s u b s e c t i o n  1 2 7

3 ( ) o f  t h i s  s e c t i o n .  1 2 7

4 P A f : _  1 7  1 2 8
5 A PP O R T IO N M E N T  OF DAMAGES 1 2 8

6  NEW S E C T I O N .  S e c .  4 0 1 .  A new 1 3 1
7 s e c t i o n  i s  a d d e d  t o  c h a p t e r  4 . 2 2  RCW 1 3 2
3 t o  r e a d  a s  f o l l o w s :  1 3 2
9 ( 1 )  I n  a l l  a c t i o n s  i n v o l v i n g  1 3 3

. ! )  f a u l t  o f  m o r e  t h a n  o n e  e n t i t y ,  t n e  1 3 3
11 t r i e r  o f  f a c t  s h a l l  d e t e r m i n e  t h e  1 3 4
12  p e r c e n t a g e  o f  t h e  t o t a l  f a u l t  w h i c h  1 3 4
1 3 i s  a t t r i b u t a b l e  t o  e v e r y  e n t i t y  w h i c h  1 3 5
14 c a u s e d  t h e  c l a i m a n t ' s  d a m a g e s ,  1 3 5
15 i n c l u d i n g  t h e  c l a i m a n t  o r  p e r s o n  1 3 5
16 s u f f e r i n g  p e r s o n a l  i n j u r y  o r  1 3 6
17 i n c u r r i n g  p r o p e r t y  d a m a g e ,  1 3 6
L 8  d e f e n d a n t s ,  t h i r d - p a r t y  d e f e n d a n t s ,  1 3 6
19 e n t i t i e s  r e l e a s e d  b y  t h e  c l a i m a n t ,  1 3 8
2 0  e n t i t i e s  im m une  f r o m  l i a b i l i t y  t o  t h e  1 3 8
2 1  c l a i m a n t  a n d  e n t i t i e s  w i t h  a n y  o t h e r  1 3 8
22 i n d i v i d u a l  d e f e n s e  a g a i n s t  t h e  1 3 9
23 c l a i m a n t .  J u d g m e n t  s h a l l  be  e n t e r e d  1 3 9
2 4  a g a i n s t  e a c h  d e f e n d a n t  e x c e p t  t h o s e  1 4 0
25  w n c  n a v e  b e e n  r e l e a s e d  b y  t h e  i 4 0

•
c l a i m a n t  o r  a r e  immune  f r o m  l i a b i l i t y  1 4 0
t o  r .he c l a i m a n t  c r  h a v e  p r e v a i l e d  o n  1 4 1

23 a n y  o t h e r  i n d i v i d u a l  d e f e n s e  a g a i n s t  1 4 1
29 * ne  c l a i m a n t  i n  a n  a m o u n t  w h i c h  1 4 2
til r e p r e s e n t s  t h a t  p a r t y ' s  p r o p o r t i o n a t e  1 4 2
11 - .n a re  o f  t h e  c l a i m a n t ’ s  t o t a l  1 4 2
1 2 d a m a g e s .  T h e  l i a b i l i t y  o f  e a c h  1 4 3
J 3 a e f e n a a n t  s h a l l  be  s e v e r a l  o n l y  a n d  1 4 3
14 s n a i l  n o t  b e  j o i n t  e x c e p t :  1 4 3
35 ( a )  A p a r t y  s h a l l  be  r e s p o n s i b l e  1 4 4
J 6  f o r  t n e  f a u l t  o f  a n o t h e r  p e r s o n  o r  1 4 4

- 7 -
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i f i a b l e  s h a p e ,  c o l o r ,  o r  1 6 4
mar*  . a g .  1 6 4

3 S e c .  4 0 2 .  S e c t i o n  1 1 ,  c h a p t e r  1 6 6
4  2 7 ,  L a w s  o f  1 3 3 1  a n d  RCW 4 . 2 2 . 0 3 0  a r e  1 6 8
5  e a c h  a m e n d e d  t o  r e a d  a s  f o l l o w s :  1 6 8
5 E x c e p t  a s  o t h e r w i s e  p r o v i d e d  i n  169
7 s e c t l c m  4 0 1  o f  t h i s  1 9 8 6  a c t ,  i f  m o r e  169
8  c h a n  o n e  p e r s o n  i s  l i a b l e  t o  a  1 7 0
9 c l a i m a n t  o n  a n  i n d i v i s i b l e  c l a i m  f o r  i 7 1

.0  t h e  s a m e  i n j u r y ,  d e a t h  o r  h a r m ,  t h e  1 7 1
. 1 L i a d i . l i . t y  o f  s u c h  p e r s o n s  s h a l l  be  1 7 2
. 2  j o i n t  a n d  s e v e r a l .  1 7 2

13 ' e c .  4 0 3 .  S e c t i o n  4 ,  c h a p t e r .  8 5 ,  1 7 4
14 L a w s  o f  1 9 7 7  e x .  s e s s .  a s  l a s t  174
15 a m e n d e d  b y  s e c t i o n  5 ,  c h a p t e r  2 1 8 ,  1 7 5
16 L a w s  o f  1 9 8 4  a n d  RCW 5 1 . 2 4 . 0 6 0  a r e  1 7 7
17 e a c h  a m e n d e d  t o  r e a d  a s  f o l l o w s :  177
18 ( 1 )  I f  t n e  i n j u r e d  w o r k e r  o r  1 7 9
L9 b ’ n e f i c i a r y  e l e c t s  t o  s e e k  d a m a g e s  179
20  f r o m  t h e  t h i r d  p e r s o n ,  a n y  r e c o v e r y  179
2 1  made s h a l l  be  d i s t r i b u t e d  a s  f o l l o w s :  180
22 ( a )  T h e  c o s t s  a n d  r e a s o n a b l e  181
23  a t t o r n e y s ’ f e e s  s h a l l  be  p a i d  181
24 p r o p o r t i o n a t e l y  b y  t h e  i n j u r e d  w o r k e r  182
25 o r  b e n e f i c i a r y  a n d  t h e  d e p a r t m e n t  1 8 2

•
a n d / c r  s e l f - i n s u r e r ;  1 8 2

( b )  T h e  i n j u r e d  w o r k e r  o r  183
28 b e n e f i c i a r y  s h a l l  be  p a i d  t w e n t y - f i v e  1 8 3

p e r c e n t  o f  t h e  b a l a n c e  o f  t h e  a w a r d :  184
30 P R O V I D E D ,  T h a t  i n  t h e  e v e n t  o f  a 1 8 5
31 c o m p r o m i s e  a n d  s e t t l e m e n t  b y  t h e  1 8 5
32 p a r t i e s ,  t h e  i n j u r e d  w o r k e r  o r  1 8 6
33  o e n e f  i c i a r y  may ag r^ .e  t o  a s u m  l e s s  187
34 t h a n  t w e n t y - f i v e  p e r c e n t ;  1 8 7
15 ( c )  T h e  d e p a r t m e n t  a n d / o r  s e l f -  1 8 8
jf j  i n s u r e r  s h a l l  be  D a i d  t h e  b a l a n c e  o f  1 8 8
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e m p l o y e e  a r e  d e t e r m i n e d  u n d e r  s e c t i o n  2 1 0
401  o f  t h i s  1 9 8 o  a c t  t o  De a t  f a u l t , -  212

3 ( c )  a n d  ( e )  o f  t h i s  s u b s e c t i o n  d o  no' t ?  1 2
4 a p p l y  a n d  b e n e f i t s  s h a l l  b e  p a i d  b y  2 1 ?
5 t n e  d e p a r t m e n t  a n d / o r  s e l f - i n s u r e r  t o  2 1 3
6  o r  on b e h a l f  o f  t h e  w o r k e r  o r  213
7 b e n e f i c i a r y  a s  e n o u g h no r e c o v e r y  h a d  2 1 4
8  b e e n  made f r o m  a t m r 5 ~  p e r s o n . 2 1 4
9 ( 2 )  T h e  r e c o v e r y  made s h a l l  be  2 1 5

10 s u b j e c t  t o  a l i e n  b y  t h e  d e p a r t m e n t  2 1 5
11 a n d / o r  s e l f - i n s u r e r  f o r  i t s  s h a r e  217
12 u n d e r  t h i s  s e c t i o n .  2 1 7
13 ( 3 )  T h e  d e p a r t m e n t  o r  s e l f -  218
14 i n s u r e r  h a s  s o l e  d i s c r e t i o n  t o  -218
15 c o m p r o m i s e  t h e  a m o u n t  o f  i t s  l i e n .  2 2 0
16 I n  d e c i d i n g  w h e t h e r  o r  t o  w h a t  e x t e n t  2 2 0
17 t o  c o m p r o m i s e  i t s  l i e n ,  t h e  2 2 0
18 d e p a r t m e n t  o r  s e l f - i n s u r e r  s n a i l  2 2 2
19 c o n s i d e r  a t  l e a s t  t h e  f o l l o w i n g :  2 2 2
20 ( a )  T h e  l i k e l i h o o d  o f  c o l l e c t i o n  223
21 o f  t h e  a w a r d  o r  s e t t l e m e n t  a s  may be  223
22 a f f e c t e d  b y  i n s u r a n c e  c o v e r a g e ,  224
23 s o l v e n c y ,  o r  o t h e r  f a c t o r s  r e l a t i n g  224
24 t o  t h e  t h i r d  p e r s o n ;  224
25 ( b )  F a c t u a l  a n d  l e g a l  i s s u e s  o f  225
26 l i a b i l i t y  a s  b e t w e e n  t h e  i n j u r e d  225
27 w o r k e r  o r  b e n e f i c i a r y  an d  t h e  t h i r d  226

•
p e r s o n .  S u c h  i s s u e s  i n c l u d e  b u t  a r e  226
n u t  l i m i t e d  t o  p o s s i b l e  c o n t r i b u t o r y  227

JO n e a i i a e n c e  a n d  n o v e l  t h e o r i e s  o f  227
11 l i a p i i i r y ;  a n d  2 2 7
12 ( c )  P r o b l e m s  o f  p r o o f  f a c e d  i n  2 2 8
33 o b t a i n i n g  t h e  a w a r d  o r  s e t t l e m e n t .  2 2 8
i l  ( 4 )  I n  t n e  c a s e  o f  an  e m p l o y e r  2 2 9
J 5  n o t  q u a l i f y i n g  a s  a s e l f - i n s u r e r ,  t h e  229
36 d e p a r t m e n t  s h a l l  m a k e  a r e t r o a c t i v e  229
37 a d j u s t m e n t  t o  s u c h  e m p l o y e r ' s  2 3 0
j 8  e x p e r i e n c e  r a t i n g  i n  w h i c h  t h e  t h i r d  2 3 0
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i n t e r e s t  a c c r u i n g  f r c m  t h e  d a t e  t h e  245
o r d e r  b e c a m e  f i n a l .  T h e  c l e r k  o f  t h e  246

3 c o u n t y  i n  w h i c h  t h e  w a r r a n t  i s  f i l e d  246
4 s h a l l  i m m e d i a t e l y  d e s i g n a t e  a  246
5 s u p e r i o r  c o u r t  c a u s e  n u m b e r  f o r  s u c h  247
6  w a r r a n t  a n d  t h e  c l e r k  s h a l l  c a u s e  t o  2 4 7
7 be e n t e r e d  i n  t h e  j u d g m e n t  d o c k e t  248
8  u n d e r  t h e  s u p e r i o r  c o u r t  c a u s e  n u m o e r  2 4 8
9 a s s i g n e d  t o  t h e  w a r r a n t ,  t h e  r i m e  o f  249

i n  s u c h  w o r k e r  o r  b e n e f i c i a r y  m e n t i o n e d  2 4 9
11 i n  t h e  w a r r a n t ,  t h e  a m o u n t  o f  t h e  249

2 u n p a i d  l i e n  p l u s  i n t e r e s t  a c c r u e d  a n d  250
13 t h e  d a t e  w h e n  t h e  w a r r a n t  w a s  f i l e d .  250
14 T h e  a m o u n t  o f  s u c h  w a r r a n t  a s  -250
15 d o c k e t e d  s h a l l  b e c o m e  a l i e n  u p o n  ' t n e  250
16 t i t l e  t o  a n d  i n t e r e s t  i n  a l l  r e a l  a n d  251
L7 p e r s o n a l  p r o p e r t y  o f  t h e  i n j u r e d  251
18 w o r k e r  o r  b e n e f i c i a r y  a g a i n s t  whom 252
19 t h e  w a r r a n t  i s  i s s u e d ,  t h e  s a m e  a s  a 252
20 j u d g m e n t  i n  a c i v i l  c a s e  d o c k e t e d  i n  252
21 t h e  o f f i c e  o f  s u c h  c i e r k .  T h e  2 5 3
22 s h e r i f f  s h a l l  t h e n  p r o c e e d  i n  t h e  253
23  s a m e  m a n n e r  a n d  w i t h  l i k e  e f f e c t  a s  253
24 p r e s c r i b e d  by  l a w  w i t h  r e s p e c t  t o  254
25 e x e c u t i o n  o r  o t h e r  p r o c e s s  i s s u e d  254
26 a g a i n s t  r i g n t s  o r  p r o p e r t y  u p o n  254
2 7  j u d g m e n t  i n  t h e  s u p e r i o r  c o u r t .  S u c h  255

•
w a r r a n t  s o  d o c k e t e d  s h a l l  be  255
:>u i f i c i e n t  t o  s u p p o r t  t n e  i s s u a n c e  o f  255

JO w r i t s  o f  g a r n i s h m e n t  i n  f a v o r  o f  t h e  256
11 d e p a r t m e n t  i n  t n e  m a n n e r  p r o v i d e d  b y  255
12 l a w  i n  t n e  c a s e  o f  j u d g m e n t ,  w h o l l y  257
! J  o r  p a r t i a l l y  u n s a t i s f i e d .  T h e  c i e r k  257
14 o f  t h e  c o u r t  s h a l l  b e  e n t i t l e d  t o  a  257
35  f i l i n g  f e e  o f  f i v e  d o l l a r s ,  w h i c h  257
36 s n a i l  be  a d d e d  t o  t h e  a m o u n t  o f  t h e  258
17 w a r r a n t .  A c o p y  o f  s u c h  w a r r a n t  258
38 s h a l l  be  m a i l e d  t o  t h e  i n j u r e d  w o r k e r  258
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n o t i c e  a n d  o r d e r ,  a n y  p r o p e r t y  w h i c h  2 7 4
4  may oe  s u b j e c t  t o  t h e  c l a i m  o f  t h e  274
2 d e p a r t m e n t ,  s u c h  p r o p e r t y  s h a l l  b e  2 7 4
4 d e l i v e r e d  f o r t h w i t h  t o  t h e  d i r e c t o r  2 7 5
5 o r  t h e  d i r e c t o r ' s  a u t h o r i z e d  2"’ 5
5 r e p r e s e n t a t i v e  u p o n  d e m a n d .  I f  t h » 2 7 5
7 p a r t y  s e r v e d  a n d  nam ed  i n  t h e  n o t i c e  2 7 5
M . k k I  > , r < I *-1 f a i l s  t o  a n s w e r  r h e  n o t i c e  2 7 6
') . u n i  u r d r r  w i t h i n  t h e  t i m e  p r e s c r i b e d  277
0 i n  t h i s  s e c t i o n ,  t h e  c o u r t  m a y ,  a f t e r  277

. 1  t n e  t i m e  t o  a n s w e r  s u c h  o r d e r  h a s  2 7 8

. 2  e x p i r e d ,  r e n d e r  j u d g m e n t  by  d e f a u l t  2 7 8

. 2  a g a i n s t  t h e  p a r t y  named  i n  t h e  n o t i c e  280
14 f o r  t h e  f u l l  a m o u n t  c l a i m e d  by  t h e  2 8 0
. 5  d i r e c t o r  i n  t h e  n o t i c e  t o g e t h e r  w i t h  2 8 0
16  c o s t s .  I n  t h e  e v e n t  t h a t  a n o t i c e  t o  2 8 1
17  w i t h h o l d  a n d  d e l i v e r  i s  s e r v e d  u p o n  2 8 2
18  a n  e m p l o y e r  a n d  t h e  p r o p e r t y  f o u n d  t o  2 8 3
19 be  s u b j e c t  t h e r e t o  i s  w a g e s ,  t h e  2 8 3
20  e m p l o y e r  m ay  a s s e r t  i n  t h e  a n s w e r  t o  2 8 3
21 a i l  e x e m p t i o n s  p r o v i d e d  f o r  b y  2 8 5
2 2  c h a p t e r  7 . 3 3  RCW t o  w h i c h  t h e  w a g e  2 8 5
23  e a r n e r  may  be  e n t i t l e d .  2 8 5

24  P A R T  V 2 8 7
25 L I M I T A T I O N  O F  A C T IO N S  287

•  r irw : : i : i ' T i ' ) N .  ■t in.  a nr*w ?H9
• ••■• i .ii L' .  a d d e d  t o  c h a p t e r  4 , 2 4  HCW 290

H c o  r o a d  a s  f o l l o w s :  . 2 9 0
2 0  i ~  i s  a c o m p l e t e  d e f e n s e  t o  a n y  2 9 1
i n  j C ” i o n  f o r  d a m a g e s  f o r  p e r s o n a l  291
’> L i n j u r y  o r  w r o n g f u l  a e a t n  t h a t  t h e  292
! 2 p e n i o n  i n j u r e d  o r  k i l l e d  wa s  e n g a g e d  292
S3 i n  t n e  c o m m i s s i z a  o f  a f e l c n y ,  i f  t h e  2 9 2
i 4 f e l o n y  w a s  c a u s a l l y  r e i a t e u  t o  t h e  294
J r> i n j u r y  o r  d e a t h  i n  t i m e ,  p l a c e ,  o r  294
JO a c t i v i t y .  H o w e v e r ,  n o t h i n g  i n  t h i s  2 9 5
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o f  t h i s  s e c t i o n ,  i n c l u d i n g ,  b u t  n o t  
l i m i t e d  t o ,  a h o s p i t a l ,  c l i n i c ,  
h e a l t h  m a i n t e n a n c e  o r g a n i z a t i o n ,  o r  
n u r s i n g  h o m e ;  o r  a n  o f f i c e r ,  
d i r e c t o r ,  e m p l o y e e ,  o r  a g e n t  t h e r e o f  
a c t i n g  i n  t h e  c o u r s e  a n d  s c o p e  o f  h i s  
e m p l o y m e n t ,  i n c l u d i n g ,  i n  t h e  e v e n t  
s u c h  o f f i c e r ,  d i r e c t o r ,  e m p l o y e e ,  o r  
a g e n t  i s  d e c e a s e d ,  h i s  e s t a t e  o r  
p e r s o n a l  r e p r e s e n t a t i v e ;  
b a s e d  upon  a l l e g e d  p r o f e s s i o n a l  
n e g l i a e n c e  s h a l l  be  c o m m e n c e d  w i t h i n  
t h r e e  y e a r s  o f  t h e  a c t  o r  o m i s s i o n  
a l l e g e d  t o  h a v e  c a u s e d  t h e  i n j u r y  o r  
c o n d i t i o n ,  o r  o n e  y e a r  o f  t h e  t i m e  
t n e  p a t i e n t  o r  h i s  r e p r e s e n t a t i v e  
d i s c o v e r e d  o r  r e a s o n a b l y  s h o u l d  h a v e  
d i s c o v e r e d  t h a t  t h e  i n j u r y  o r  
c o n d i t i o n  w a s  c a u s e d  b y  s a i d  a c t  o r  
o m i s s i o n ,  w h i c h e v e r  p e r i o d  e x p i r e s  
l a t e r ,  e x c e p t  t h a t  i n  no e v e n t  s h a l l  
a n  a c t i o n  be  c o m m e n c e d  m o re  t h a n  
e i g h t  y e a r s  a f t e r  s a i d  a c t  o r  
o m i s s i o n : P R O V I D E D ,  T h a t  t h e  t i m e
f o r  c o m m e n c e m e n t  o f  a n  a c t i o n  i s  
t o l l e d  u p o n  p r o o f  o f  f r a u a ^  
m n g n t i o n a l  c o n c e a l m e n t . o r  t h e  
p r e s e n c e  o f  a f o r e i g n  : o dv  n o t  
i n t e n d e d  t o  n a v e  a t n e r a o e u t i c  
d i a g n o s t i c  p u r p o s e  o r  e f f e c t .

F o r  p u r p o s e s  o f  t h i s  s e c t i o n ,  
n o t w  i t n s t a n d m a  RCW 4 . 1 6 . 1 9 0 ,  t n e  
k n o w l e d g e  o f  a  c u s t o d i a l  p a r e n t  c r  
g u a r d i a n  s n a i l  oe i m p u t e d  t o  a p e r s o n  
u n d e r  t h e  a a e  o r  e i g h t e e n  y e a r s . A n y  
a c t i o n  n o t  c o m m e n c e d  i n  a c c o r d a n c e  
w i t h  t h i s  s e c t i o n  s h a l l  be  b a r r e d ( ( r  
PH6 V T 9 E 9 - - : ? h a e - \ t h e - i i m 2r e a t i © n a - i n
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o n l y  t o  t h e  e x t e n t  o f  t h e  3 5 7
i n d e m n i t o r ' s  n e c l i a e n c e  a n d  o n l y  i f  3 5 8

3 t n e  a g r e e m e n t  s p e c i f i c a l l v  and~"  3 5 8
4 e x o r e s s l v  p r o v i d e s  t h e r e t o r ,  a n d  m ay  3 5 8
5 w a i v e  t n e  i n d e m n i t o r ' s  i m m u n i t y  u n a e r  3 5 9
6  i n d u s t r i a l  i n s u r a n c e ,  T i t l e  51  RCW,  3 5 9
7 o n l y  i f  t n e  a g r e e m e n t  s p e c i f i c a l l y  3 6 0
8  a n d ' e x o r e s s l v  p r o v i d e s  t h e r e f o r  a n d  3 6 0
9 t n e  w a i v e r  w a s  m u t u a l l y  n e a o t i a t e c P b v  360

10 t n e  p a r t i e s .  T h i s  s u b s e c t i o n  a p p l i e s  3 6 1
1 1  t o  a g r e e m e n t s  e n t e r e d  i n t o  a f t e r  t h e ~  3 6 1
12 - ' t f e c t i v e  d a t e  o f  t r . i s  1 9 8 6  s e c t i o n .  3 6 2

I
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13 P A R T  V I I  3 6 3
14 B U I L D E R  L I M I T A T I O N  3 6 3

15 S e c .  7 0 1 .  S e c t i o n  2 ,  c h a p t e r  4 3 ,  3 6 6
16 L a w s  o f  1 9 5 5  a n d  RCW 4 . 1 6 . 1 6 0  a r e  3 6 8
17 e a c h  a m e n d e d  t o  r e a d  a s  f o l l o w s :  3 6 8
18 T h e  l i m i t a t i o n s  p r e s c r i b e d  i n  3 6 9
19 t h i s  c h a p t e r  s h a l l  a p p i y  t o  a c t i o n s  3 7 0
20 o r o u g n t  i n  t h e  name o r  f o r  t h e  3 7 0
21 b e n e f i t  o f  a n y  c o u n t y  o r  o t h e r  3 7 1
22 m u n i c i p a l i t y  o r  q u a s i m u n i c i p a l i t y  o f  3 7 1
22 t h e  s t a t e ,  i n  t h e  same  m a n n e r  a s  t o  3 7 2
24 a c t i o n s  b r o u g h t  b y  p r i v a t e  p a r t i e s :  3 7 2
2 ‘> P R O V I D E D ,  T h a t , e x c e p t  a s  p r o v i d e d  i n  3 7 3

RCW 4 . 1 6 . 3 1 0 ,  t h e r e  s n a i l  be  no 3 7 4
L i m i t a t i o n  t o  a c t i o n s  b r o u g h t  i n  t h e  374

1 H name o r  f o r  t h e  b e n e f i t  o f  t h e  s t a t e ,  3 7 5
?' J  a n d  n o  c l a i m  o f  r i g h t  p r e d i c a t e d  u p o n  3 7 5
'• I) r h e  L a p s e  o f  t i m e  s n a i l  e v e r  be  3 7 6
, i  a s s o r t e d  a g a i n s t  t h e  s t a t e :  AND 3 7 6
i , :  I ' l j f .THER  P R O V I D E D ,  T h a t  no p r e v i o u s l y  37^
:3  e x i s t i n g  s t a t u t e  o f  l i m i t a t i o n s  s h a l l  3 7 8
34 be i n t e r p o s e d  a s  a  d e f e n s e  t o  a n y  378
j a c t i o n  o r o u g n t  i n  t h e  name o r  f o r  t h e  379  
36 b e n e f i t  o f  t n e  s t a t e ,  a l t h o u g h  s u c h  3 7 9

- 1 9 -
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| D  o f  a c t i o n  a s  s e t  f o r t h  i n  RCW 4 0 2
2 4 . 1 6 . 3 0 0  b r o u g h t  m  t n e  name o r  f o r  40  2
3 t h e  g e n e t i c  o r  the s t a r e  w t i c t  a r e  4 0 4

made  o r  c o m m e n c e d  a f t e r  t h e  e f f e c t i v e  4 04
d a c e  o f  t h i s  1 9 8 6  s e c t i o n .  4 0 4

%
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6  S e c .  7 0 3 .  S e c t i o n  I ,  c h a p t e r  7 5 ,  4 0 6
7 L aw s  o f  1 9 6 7  a n d  RCW 4 . 1 6 . 3 0 0  a r e  4 0 8
8  e a c h  a m e n d e d  t o  r e a d  a s  f o l l o w s :  4 0 8
9 RCW 4 . 1 6 . 3 0 0  t h r o u g h  4 . 1 6 . 3 2 0  4 0 9

10 s h a l l  a p p l y  t o  a l l  c l a i m s  o r  c a u s e s  4 1 0
11 * f  a c r i c n  o f  a n y  k i n d  a g a i n s t  a n y  4 1 0
12 p e r s o n ,  a r i s i n g  f r o m  s u c h  p e r s o n  4 1 1
L 3 h a v i n g  c o n s t r u c t e d ,  a l t e r e d  o r  4 L 1
L 4 r e p a i r e d  a n y  i m p r o v e m e n t  u p o n  r e a - L  4 1 2
15 p r o p e r t y ,  o r  h a v i n g  p e r f o r m e d  o r  4 1 2
16 f u r n i s n e d  a n y  d e s i g n ,  p l a n n i n g ,  4 1 3
17 s u r v e y i n g ,  a r c h i t e c t u r a l  o r  4 1 3
18 c o n s t r u c t i o n  o r  e n g i n e e r i n g  s e r v i c e s ,  4 1 4
19  o r  s u p e r v i s i o n  o r  o b s e r v a t i o n  o f  4 1 4
20 c o n s t r u c t i o n ,  o r  a d m i n i s t r a t i o n  of?" 4 1 5
21 c o n s t r u c t i o n  c o n t r a c t s  f o r  a n y  4 1 5
22 c o n s t  r u c t i o n , a l t e r a t i o n  o r  r e p a i r  o f  4 1 6
23 a n y  i m p r o v e m e n t  u p o n  r e a l  p r o p e r t y ' .  4 1 6
24 T h i s  s e c t i o n  i s  i n t e n d e d  t o  b e n e f i - t  4 1 7
25  c n i v  c n o s e  p e r s o n s  r e f e r e n c e d  h e r e i n  4 1 7

6  a n a  s n a i l  n o t  a o o l v  t o  c l a i m s  o r  4 1 7
j k  c a u s e s  o f  a c t i o r T  a c a i r T s T  4 1 8

m a n u f a c t u r e r s . 4 1 8

29 P A R T  V I I I  4 1 9
30 P E R I O D I C  PAYMENTS 4 1 9

i i  NOW S E C T I O N .  S e c .  8 0 1 .  A new- 4 2 2
32 s e c t i o n  i s  a a d e d  t o  c h a p t e r  4 . 5 6 '  RCW 4 2 3
33 t o  r e a d  a s  f o l l o w s :  4 2 3
34 ( 1 )  I n  a n  a c t i o n  b a s e d  on  f a u l t  4 2 4
35 s e e d i n g  d a m a g e s  f o r  p e r s o n a l  i n j u - r y  4 2 4
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and enter judgment ac co rd in gl y . 444
(3) If tne court e nt er s a 445

judgment for p e r io di c  p ay m e n t s  and 446
a n y ' s e c u r i t y  required by the judg me nt 446
is not posted w it hi n  thirty days, the 446
court shall enter a judgment for the 447
payment cf future da ma g es  in a lump 448
sum. 448

(4) If at any time fol lo wi ng  449
entry of judgment for p e r i o d i c  449
payments, a judgment debtor fails for 450
any reason to matte a pa yment in a 450
timely fashion a c c o r di ng  to tne terms 451
of the judgment, the judgment 451
creditor may p et it io n  the court for 452
an order requiring pa ym en t  by the 453
judgment debtor of the o u t s t a n d i n g  453
payments in a lump sum. In 454
c a l c u l a t i n g  the amount of the lump  454
sum judgment, the court shall total 455
the remaining p er io d ic  p ay me n t s  d u e  455
and owing to the judgment cr ed i t o r  456
conver ted  to pr es en t value. The 456
court may also require p a y m e n t  of 457
interest on the o u t s t a n d i n g  judgment. 457

(5) Upon the d ea th  of the 458
judgment creditor, the court w h i c h  458
rendered the o ri gi na l  judgment may, 459
upon petit ion  of any part y in 459
interest, m o d i f y  the judgment to 459
award and a p po rt io n the u npa id  future 460
damages. Mone y da mages a w a r d e d  for 461
loss of future earnings snai l not be 462
reduced or paym en ts te rmi na t e d by ' 462
reason of the d ea th of the judgment 463
creditor. 463

(6) Upon s at i s f a c t i o n  of a 464
pe riodic payment judgment, an y 464

TLW.-mmc H - 4 9 3 1 / 8 6  3 rd d r a f t  p — 23 C R
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person injured or k il le d  was under 487
the influence of i n t o x i ca ti n g  liquor 487
or any drug and that such c o nd it io n 488
co ntr ibuted more than fifty percent 468
to his or her injuries or death. If 489
the amount of al c o ho l  in a pers on 's 489
blood is shown by ch em ica l ana ly sis  489
of his or her blood, breath, or other 490
bodily substance to have been 0.10 490
percent or more by w ei gh t of alcohol 491
in the blood, it is co nc l u si ve  proof 491
that the person was under the • 492
influence of in to xi ca t in g liquor. 492

14
15
16
17
18
19
20 
21 
22
23
24
25 
2 6

NEW S E C T I O N . Sac. 903. A new 
to chapter 4.24 RCW

m 29
it)
t i

section is aaaea 
to read as fellows:

(1) Except as p ro v i d e d  in 
subsec ti on  (2) of this section, a 
memDer of the board of d i re cto rs  or 
an officer of any nonpr of it  
cor po ra ti on  is not c i v i l l y  liable for 
any act or o m i ss i on  in the cours e and 
scope of his or her o f f i c i a l ca pacity 
unless the act or o m i s s i o n  
cons ti tu te s gross negligence.

(2) Notning in this section shall 
Limit or modify  in any manner the 
duties or Liabilities of a director 
or offict: of a c o r p o r a t i o n  to the 
co rp oration or the co rp o r a t i o n' s 
s h a r e h o l d e r s .

494
495
495
496
496
497 
497
497
498
498
499
499
500
500
501
501
502 
502

1 2
33
34 
3 5 
16

NEW SECTION. Sec. 904. A new 504
section is added to ch apter 4.24 RCW 505
to read as follows: 505

A memoer of the ooard of 506
directors or a su pe ri n t e n d e n t  of any 506

#
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• writ ing  ca s u a l t y  insur an ce  in this 525
state in either the a dm it t ed  or 526

3 non ad mi t te d  m ar ke t to p r o v id e  526
4 casu alt y insurance for a class of 526
5 insurance de si gn at ed  in w r i t in g to 527
6 the plan by the commis sio ne r.  527

The bylaws and me tho d of 528
8 operat ion  of any ma rket a s s i s t a n c e  528
9 plan shall be app ro ve d by the 529

10 com mis si on er  prior to its o pe ra ti on.  529
11 A market as si st an c e plan shall 530
12 have a m i n im um  of tw en t y- fi v e * 530
13 insurers wil li ng  to insure risks 531
14 witnin the class d e s i g n a t e d  by ttte ';531
15 commissioner. If t w e nt y- fiv e '531
10 insurers do not v o l u n t a r i l y  a g r e e ' t o  532
17 participate, the c o m m i s s i o n e r may 532
18 require ca su al ty  insurers to 533
t9 pa r t i c i p a t e  in a market a s s i s t a n c e  533
20 plan as a con di ti on  of c on ti n u i n g  'to 533
21 do business in this state. The 534
22 c o mm is si on er  shall make such a 534
23 requirement to fulfill the q u o t a  of 534
24 at least tw en ty -fi ve  insurers. The 535
25 comm is si on er  shall make his or her 535
26 de s i g n a t i o n  on the basis of the 536
11 insurer's pre mi um  volume of casua-lty 536
2 ^  insurance in this state. 536

77  MEW SECTION. Sec. 907. A 538
ii) a c t i o n  is added to chapter 48.19 ilCW 539
! 1 to read as follows: 539
12 The c o m m i s s i o ne r  shall, in 540
1 3 reviewing a ca s ua lt y rate filing., 540
34 deter mi ne  in a c c or da n c e with soun d 541
15 d ud reliable a ct ua ria l p ri nc i p l e s  541
lf> whether this act requires an insurer 541
37 to grant its p ol ic y h o l d e r s  a c r e d i t  542

-27-
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ava il ab il i t y  of i ns ur anc e c o v er ag e 559
and the impact on the civil  justice 559
system. 559

NEW SECTION. Sec. 910. Except 561
5 as provided in s ec ti ons  202 and 601 561
5 of this acu and except for se ct i o n  561
7 904 of this act, this act applies to 563
8 all actions filed on or after Au gus t 563
9 1, 1986. 563

.!) NEW S E C T I C N . Sec. 911. If an y 565

.1 provision of this act or its 565
12 ap pl ication to any p e r so n  or 565
13 ci rc umstance is held invalid, the 567
14 remainder of the act or the 567
15 application of the p ro v i s i o n  to other 567
16 persons cr ci r c u m s t a n c e s  is not 568
17 affected. 568

18 NEW SECTION. Sec. 912. Sec tio n 570
19 904 of this act is nec es sa ry  for the 571
20 immediate p r e s e r v a t i o n  of the public 571
21 peace, health, and safety, the 573

support of the state go ve rn m e n t  and 573
i t s  existing dudIIc  institutions, and 573
s n a i l  taxe effect imm ed ia t el y. " 574

T L W :mine H - 4 9 3 1 / 8 6  3r d d r a f t  p ~  29 CH
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Ballard 599 VjU
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seek i  court order compelling answers to discovery 
questions.

Eve. Evening, The penod immediately preceding in  
important event.

Even. Nothing due or owing on eitfter side: neither 3 
pront nor loss; i.e. breaking even.

Evening. The dosing pan or the day and Oeginmng of 
the night; in a strict sense, from sunset till dark. In 
common speech, the .alter pan of the day ana the 
earlier pan of the night, until bedtime. The penod 
between sunset or the evening meal and ordinary 
bedtime. See also Nighttime.

Evenings, in old English law. the delivery at evening or 
night of a cenain ponion of grass, or com, etc.. to a 
customary tenant, who performs the service of cut­
ting, mowing, or reaping for his lord, given mm as a 
gratuity or encouragement,

Event. The consequence of anything; the issue or 
outcome of an action as finally determined; that in 
which in action, operation, or series of operations, 
terminates. Noteworthy hapramng or occurrence. 
Something that happens.

Distinguished from an act in that an act is the 
product of the will whereas an event is an occurrence 
which takes place independent of the wiil such as an 
earthquake or flood.

See also Fortuitous event.

Evemus est qul ex causa sequitur; et il'citur evcntus 
quia ex causis evemi svenus est kway eks koza 
sekwsdsr, et disadar iventas kwavj eks kozss evsr.st/. 

An event is that which follows from the cause, and 13 
called an "event" because it eventuates from causes.

Eventus varios res nova semper habet ivenus ven- 
yows rivz r.owva sernpar hey bat/. A new matter 
always produces various events.

Evergreen contract. A contract which renews itself 
from year to year in lieu of notice by one of the 
parties to the contrary. Che triplex Co. v, Tauber Cil 
Co., D.C.Iotva. 309 F.Supp 904. 309.

Every. Each one of all; all the separate individuals 
who constitute the whole, regarded one by one. The 
term is sometimes equivalent to "all"; and sometimes 
to "eac.i".

Every other thine. This prrase, as used in requiring 
employer to furnish safe place or employment and to 
do "ever;/ other thing" reasonably necessary to pro­
tect employees, relates to things cf same kind that 
employer must necessarily do in making place safe.

Evesdroppers. See Eavesdropping.

Evict, in civil law. to recover anything from a person 
by virtue of the judgment of a court or judicial sen­
tence. See Eviction.

Eviction. Dispossession by process c f law; the act of 
depriving a person of the possession of land or rental 
property which he has held or leased. Act of turning 
a tenant out of possession, either by re-entry or legal 
proceedings, such as an action of ejectment. Depri­
vation of lessee of possession of premise; or distur­
bance of lessee in beneficial enjoyment so . s to cause

EVASIVE A N S W E R

tenant to abandon the premises nhe latter being con­
structive lonvtcticnj. Estes v. Gatiiff. 391 Ky. 93, 
193 S,\V.2d 272, 276.

See aiso Actual eviction: Constructive eviction: 
Ejectment; Forcible entry and detainer; Notice to 
quit; Partial eviction; Retaliatory eviction: Total 
eviction.

M ^ ® 9 H 5 3 3 S ^ 3 B W fc *V j)ro o f, or probative matter, 
legally presented at the cnai of an issue, by the act of 
the parties and through the medium of •witnesses, 
records, documents, exhibits, concrete objects, etc., 
for the purpose of inducing belief in the minds of the 
court or jury as to their contention. Taylor v. How­
ard. 11! R.I. 527. 304 A.2d S91, 393.

Testimony, writings, material objects, or other 
things presented to the senses that are offered to 
prove the existence or nonexistence of a fact. Caiif. 
Evsd.Code.

Ail the means by which any alleged matter of fact, 
the truth of which is submitted to investigation. ;s 
established or disproved. Any matter of fact, the 
effect, tendency, or design of which ts to produce in 
the mind a persuasion of the existenco or nonexis­
tence of some matter of fact. That which demon­
strates, makes clear, or ascertains the truth of the 
very fact or point in issue, either on the one side or 
on the ocher. That which tends to produce convic­
tion in the mind as to existence of a fact. The means 
sanctioned by law of ascertaining in a judicial pro­
ceeding the truth rsspecang a question of fact.

As a part of procedure "evidence" signifies chose 
rules of law whereby it is determined wn3t testimony 
should be admitted and what should be rejectea in 
each case, and what is the weight to be given to the 
testimony admitted. See Evidence rules.

For Presumption as evidence, see Presumption; 
Proof ana evidence distinguished, see Proof: Testimo­
ny as synonymous or distinguishable, see Testimony; 
View as evidence, see View.

See aiso Adminicular evidence: Aiiunde; Autop- 
tic evidence; 3est evidence; Beyond a reasonable 
doubt: Circumstantial evidence: Competent evi­
dence; Conclusive evidence; Conflicting evidence; 
Corroborating evidence: Cumulative evidence: De­
meanor evidence: Demonstrative evidence; Deriva­
tive evidence; Direct evidence: Documentary evi­
dence; Extrajudicial evidence: Extraneous evidence: 
Extrinsic evidence: Fabricated evidence; Fact; Fair 
preponderance of evidence; Hearsay: Illegally
obtained evidence; Immaterial evidence; Incompe­
tent evidence; Incriminating evidence: Inculpatory; 
Independent source rule: Indirect evidence: Indis­
pensable evidence: inference: Laying foundation; Le­
gal evidence: Legally sufficient evidence: Limited 
admissibility; Material evidence: Mathematical evi­
dence; Moral evidence; Narrative evidence; Newly- 
discovered evidence: Offer of proof; Opinion evi­
dence; Oral evidence: Original document rule: Parol 
evidence rule: Partial evidence: Past recollection re­
corded; Perpetuating testimony; Physical fact rule: 
Positive evidence; Preliminary evidence; Preponder­
ance: Presumption: Presumptive evidence: Pnma 
facie evidence: Primary evidence: Pr.r r.consister.t 
statements: Privileged evidence; Proi *ie evidence; 
Probative evidence; Probative facts; Proof; Proper
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Preponderance of the evidence. A standard of proof 
tuned in many civil suits) which is met wnen a party's 
evidence on a fact indicates that .t is "more likely 
than not" that the fact is os the party alleges it to be. 
See Fair preponderance of evidence. .

Proffered evidence. Evidence, the admissibility or 
inadmissibility of which is dependent upon the exist­
ence or nonexistence of a preliminary tact. Calif. 
Evid.Code.

Relevant evidence. Evidence having any tendency to 
moke the existence of any fact that is ot consequence 
to the determination of the action more probable or 
iess probable than it wouid be without the evidence. 
red.Evid.R. 401. Evidence, including ivicer.ce rele- 
vant to the creaibiiity of a witness or hearsay declar- 
ani;, having any tendency in reason to prove or dis­
prove any disputed fact that is of consequence to the 
determination of the action. Calif.Evid.Code. Evi­
dence which bears a logical relationship to the issues 
in j  trial or case.

Tangible evidence. Physical evidence: evidence that 
car, ne seen or touched, e.g., documents, weapons. 
Testimonial evidence is evidence which can ce heard. 
e.g.. the statements made oy anvone sitting in the 
witness Pox. See Demonstrative evidence.

Evidence by inspection. Such evidence as is addressed 
ditoctly to the senses without intervention of testimo­
ny Tangible: physical evidence. See Demonstrative 
evidence.

Evidence codes. Statucorv provisions governing admis­
sibility of evidence and burden of proof at hearings 
and trials. See Jlso Evidence rules, infra:

Evidence completed. Exists where both sides have of­
fered testimony and rested, or where plainttrf has 
rested and detendant has made motion for tinding on 
plaintiffs case and stands on motion and declines to 
offer eviuence. Memam v Sugraa. D.C..Mun.App.. 
41 A.dd K5. 1ST

Evidence law of. Tne aggregate of rales and principles 
regulating the burden of proof, admissibility, relevan­
cy. and weight and sufficiency of evidence in legal 
proceedings. See Evidence codas; Evidence ruies.

Evidence of debt. A term applied to written instru­
ments or securities for the payment ot money, im­
porting on their face the existence of a debt. See 
Bonds.

Evidence of insurability satisfactory to company. Evi­
dence which would satisfy a reasonable person expe­
rienced >.n the life insurance business that insured 
was in an insurable condition. Bowie v. Bankers Life 
Co.. C.C.A.Colo.. 1C5 F.2d SC6. SOS.

Evidence of title. A deed or other document esiabiish- 
.ng the title to property, especially real estate.

Evidence reasonably tending to support verdict. Means 
evidence that is competent, relevant, and naten3l. 
•ir.d which to rational and impartial mind naturally 
leads, or involuntarily tends to lead, to conclusion for 
which there is valid, just, and substantial reason. 
Ivi l!y v, Oliver Farm Eauipmtnt dales Co., 169 Okl. 
ii>y. to P.2U s'*, rui.

evidence; Seal evidence; Reasonable inference rule; 
Rebuttal evidence: Relevant evidence: Satisfactory

•
 evidence; Scintilla of evidence; Secondary evidence; 
Second-hand evidence.: State's evidence: Substantial 
.•vidence; Substantive evidence: Substitutionary evi- 
aer.ee: Sufficient:-, of evidence; Traditionary evi­
dence: View; Weight of evidence: Withholding Of 
evidence.

There are, generally speaking, two types of evi­
dence frc i  winch a jury mav properly find the truth 
os to the facts of a case. Cne is direct evidence—  
such as tne testimony ot on eyewitness. The otncr is 
indirect or circumstantial eviuer.ee— the prior of a 
..lain of circumstances pointing to the existence or 
non-existence of certain tacts. As a general rule, the 
law makes no distinction between direct and circum- 
manual evider.ee, bur. simply requires that the jurv 
;;nd the facts m accordance with tne preponderance 
:: ail the evidence in the case, botn direct and cir- 
tumstantial.

Autcatlc evidence. Type of evidence presented in 
oourx '.vhicn consists or tne thing itself and not the 
•estimony accompanvins its presentation. Articles 
:.:?reo ,n evicence which tne judge or jury can see 
or.a inspect. Real eviuer.ee as contrasted with testi­
monial evidence: e.g. in contract action, the iocu- 
m.er.t purporting to be- the contract itself, o : tne gun 
r. a murcter trial.

'r.acacter e u d e r .e e . Evidence or a person a charac- 
or traits s Jdmissible ur.uer certain conditions ,n 

i :r;al. though, -s a general rule, evidence ot cnarac- 
:*r traits are not comceteni to prove that a person 
ictea in contormitv therewith on n particular ca- 
jio.i. red.Evid.R. 404.

E-. ai.<e admissibility See Curative.

T\sidpaton: e\~.dence. A defendant in a criminal

•
 :ase is entitled to evidence in possession or control ot 
be government if suc.i eviaer.ce tends to indicate ms 

i.inocsnce or tonds to mitigote .us criminality if he 
oc.m.ar.ds it and if the failure to disclose it results in a 
iar.iai of a fair trial. L\ S. v. Agurs. 42T U.S. 9T, 36 
;  Ct. 2232. 43 L.Ed.dd 342. Disclosure of evidence by 
me government is governed oy red.R.Cr.m.P 16.

l.oer. evider.ee. Testimony given in relation to 
•;:m.e scientific, technical, or professional matter by 
“mens. i.e.. persons quaiitied to speak authoritative- 

oy reason of tr.eir special training, siull, or ramtiiar- 
"■ with the suoject. See aiso Export witness.

r.er.tincation sudence. See Exemplars.

'.'.legally obtained evidence. See Exclusionary rule;
’Franco Rule: Mapp v. Ohio; McNaob-Mailory Rule: 
'•!c::cn to suppress; Poisonous ;ree doctrine. 

f.ra.aatcry eudence. Evidence tending to snow a 
tirsor. s ir.vr.ivement in a crime; incriminating evi-

.relevant evidence Evidence is irrelevant if it is act 
•. re.atfd to :::c .ssues to be tried and if :c has no 

tendency to prove tne issues. See aiso Rele- 
e i.der.ee. infra.

■Utirtal ev id en ce . See R e le v a n t  e v id e n c e , in fra .
I ra  I  e v id en ce , i c e  Testimony,

•.via; eu.dvr.i» See Original: Original ilucumvnt
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burcen. as m interstate commerce, means anything 
:bat imposes either a restrictive or onerous lead upon 
such commerce.

Burden o f going for.vard. The mus on a party to a case 
:a ry:Lie :r to expiain as in the case of ar.e who is 
charged with possession of stolen goods after the 
eov-'mment ".as introduced evidence at the defend­
ant j  recent possession of such goods, the inference 
being that tne defendant knew the goods to have 
been stolen. Barnes v. U. 3.. 412 U.S. 337, 346. n. 11, 
93 S.Ct. 2357. 2363. 37 LEd.2d 330.

Burden of persuasion. The onus on the party with the 
burden of proof to convtnce the trier of fact of all 
elements of his case. In criminal case the burden of 
the government to produce evidence if all the neces- 
sarv elements of the crime bevond a reasonable 
doubt. !.-. re Winship. U.S.’ 353. 364. 90 S.Ct. 
1C63, 1073, 25 L.Zd.Bd 363.

Burden of producing evidence. The obligation of a 
party to introduce evidence sufficient to avoid a rul­
ing against him on the issue. Calif.Evid.Code. Such 
burden is met when one with the burden of proof has 
introduced sufficient evidence to make out a pnma 
facie case, though the cogency of the evidence may 
fall short or convincing the trier of fact to rind for 
him. The burden of introducing some evidence on all 
tne reouired elements of the crime or tort or contract 
to avoid the direction of a verdict against the party 
with the ourden of proof. Stuart v. D. N. i-Ceiley & 
Son, 331 Mass. 75. 117 N.E.2d 160.

Burden af.5£ a o i*rtta « * i® s ; gobandi.) In the law of
eraiww^'TiJ h.tiL^TiirTor'iiuty of affirmatively prov­
ing a :act or facts in dispute on an issue raised 
between the parties in a cause. The obligation of a 
party to establish by evidence a requisite degree of 
oeiief concerning a fact in the mind of the trier of fact 
or tne court.

Burden of proof ,s a term which describes two 
aifferent concepts: hrst. the "burden of persuasion", 
which uncer traditional view never shifts from one 
party to the other at any stage of the proceeding, and 
second, tne "burden of going forward with the evi­
dence". which may shift hack and forth between the 
parties as the trial prepresses. Ambrose v. Wheaiiev, 
B.C.Del.. 321 F.Supp. i220. 1222.

The burcen of proof may require a party to raise a 
reasonable bouot concerning the existence or nonex­
istence of a fact or that he establish the existence or 
nonexistence of a ;art Sy a preponderance of the 
evidence, by clear and convincing proof, or bv proof 
beyond a reasonable doubt. Except as otherwise 
proviOeo by law. the burden of proof requ'res proof 
by a preponaerar.ee of the evioence. Calif.Evid.Code. 
5 115.

In a criminal case, all the elements of the crime 
must be proved bv the government beyond a reasona­
ble doubt, in re tVinsiiip, 397 U.S. 3;3. 91 S.Ct. 1063, 
25 L.Ed.2d 363.

Term has been used to mean either the necessity of 
cstaoiishmg a fact, that is, the burden of persuasion. 
:r  the necessity of malting a pnma facie showing. 
T.at is. the Durden ot going tor.vard. State Farm Life 
Ins. Co. v. Srr.itii. .9  ill.App.3d 942, 331 N.E.2d 235,

f I

"Burden of establishing" a fact means the burden 
of persuading the triers of fact that the existence of 
the fact is more probable than its non-existence. 
U.C.C. J 1-201(3).

See also Shifting ihe burden of proof.

Bureau byiirow/. An office for the transaction of 
business. A name given to the several departments 
of the executive or administrative branch of govern­
ment, or their divisions. A specialized administrative 
unit. Business establishment for exchanging infor­
mation, making contacts, coordinating activities, etc.

3ureaucracy bvurokrssiy/. An organization, such as 
an administrative agency or the army, with the fol­
lowing general traits: a chain of command with few­
er people at the top than at the bottom; well defined 
positions and responsibilities: fairly inflexible rules 
and procedures: “red tape"; many forms to be filled 
out; and oelegation of authority downward from lev­
el to level.

Bureau of Customs. Federal agency charged with re­
sponsibility of collecting importing duties for the 
Government.

Bureau of Land Management. The 3,-eau of Land 
Management was established July 16. 1946. by the 
consolidation of the General Land Office (created in 
IS 12) and the Grazing Service (formed in i934). The 
Bureau manages the national resource iands (some 
-*50 million acres) and their resources. It also admin­
isters the mineral resources connectea with acquired 
lands and the submerged lands of the Outer Conti­
nental Shelf fOCS).

Burford doctrine. Under "Bunord Doctrine" of absten­
tion. federal courts have retrained from interfering 
with complex state regulatory schemes, Clutchette 
v. Procumer, D.C.Czi., 323 F.Supp. 767, 772.

Burgage birgsj/. A name anciently given to a dwell- 
ing-iiousc in a borough town.

Eurgage-tenure. in Engiish law. one of the three spe­
cies of free socage holdings; a tenure whereby hous­
es and lands which were formerly the sue of houses, 
tn an ancient borough, are held ot some lord by a 
certain rent. There are a great many customs affect­
ing these tenures, the most remarkable of which is 
the custom of 3orough English. Such tenures have 
been abolished.

Burgator / asrgevdsr/. One who breaks into houses or 
inclosed places, as distinguished from one wno com­
mitted rcbbery in the open country.

Burgbote /bsrgbowt/. In old Engiish law. a term ap­
plied to a contribution towards the repair of castles 
or wails of defense, or of a borough.

Burgenses b:r;ensiyz/. In old Engiish law. inhabitants 
of j  burgus or borough; burgesses.

3urqeristh bargsrist)/. A word used in D. icsday, 
signifying a breach of the peace in a town.

Burgess barjss.'- In Engiish law, an inhabitant or free­
man of a borougn or town; a person duly and legally 
admitted a member of a municipal corporation. A 
magistrate of a borough. An elector or voter; a 
person legally qualified to vote at elections. The
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Clausula vel disposilio inutiiis per prasumDiioncm .«• 

moum. cel causar.*. ex pust iacto non tUcnur
Xhizhau \=i ujspizishiiyiow ir.ytiwdsiss gar pr:- 

aimipishivowr.sm. rsmr.wdsm. ..-I koz:n e,;s pov. ;t 
izxiow rr.n .alstdsr useless clause or disposition 
. ir.e mch expresses no more than the law by 
• mcmer.t v .n j.u  have .acciieu] is net supported by a 
.-emote presumption |nr foreign intendment ot some 
purpose, n regard wr.ereof it night oe material], or 
■y. j  cause arising attervarus [whicn may .nauce an 
operation nf those icle words].

Clausum kluzatn . Lai. Close, closed up. sealed. Ir.- 
closed, is a parcel of land. A writ was either clau­
sum iclosei or a per: urn >openi. Grants were said to 
i? ov I.ters  patents icpen grant) or lite r : clause 
ciase grant); a Bi.Camm. 345. Occurring at tne 

'.erase auare ciauaum /resit n denotes in tins senre 
or.;> realty ;n which the plaintiff has some exclusive 
r.tsrest. whether tor a limited cr unlimited time or for 
special or for general purposes.

Clausum fregit ktozsm friyjst/. L. Lat. He broke the 
■ lose,i In pleading and practice, technical words 
•crmeriv -sad m certain actions tresDass. and still
-ria.neu phrase .;uure clausum .regie iq.v.).

Clausum pnschix l;;dz;m piskiyiv in English law. 
mmrftlvv • tne i.us. r eigrt Jsss of Easter: the 

'P.a :: E-stea tne Suncav alter Easter-cav

Clausura ilszr.tfw. 
G-usura .'ic’.c.

>ld English law. an tr.clcsure. 
::.clo->ure m  a hedge.

Clavia s.ev •••.'. a. 
•.enure rer =er;

:n Encash lav a aiuc tr mace
ea;:::a.7i :!avis, bv the ser'eantv of tr.e

C'.awa. A close. or smnii tr.clcsure.

Gallon Act. .V re'ier_i aw .t-ct.c n .f>!4 :s 
•.m-ntim e-u to the shi-rmaB \iit::ra:st A it dealing 
■' p.. antitrust reaniutiuiis .mu utiiuir trace practices 
* i> C .A .  vt Id 2“ The \ct - r^rtioits price 

,. ■ r atiun. f  mg ..r.c xc.uv.ve- ueauiiii contracts, 
r.e-t-ers. a.d a'.tertnuituie directorates. where tr.e 

mm ;e saostantuily to lessen ccmcetition 
•r rP.u ; j  . recte a monopoly til any line at 
■ jinirk-r-e

CL*an. l.-reiroachablc-: innocent at' fraud or ■vronsdo- 
.ag: tree trcrr. detect in form or auostunce: free from 
r.scepttons ar reservations, it is a very elastic adiec- 

p.ovvevv-r, ana ts particularly dependent upon 
cer.test.

Clean Air Acts. Fvceral and jtate •'nuronmemai stat- 
.tes .r.acted to regulate a.nc control air pollution.

Clean pill. Sill o f exar.anae without documents ac­
ta.:.-..".!.

C ban bill ot heulth. One asntfvmg that r.o . edacious 
r '.'.iicttaus disease exists, or certifying is to healthy 

: iittiitions generally without exception ar reserva- 
eve dill ‘ .'•iantiuie Jew)

Clean mil of lauins. Ons without exception -r reserve- 
..s ‘ a T.t1 pl.ice or ::aanr.er or .tir.vaee er me 

.• as p.u imparting mac tr.c- cocos .re :o ce r

‘ ' r*i"t =!r -- — 5

CLEAR A N D  P R E S E N T  D A N G E R  D O C T R IN E

have bee.il sofa!', and properly stowed under deck.
• One which contains nothing in the margin qualifying 

the words m the mil or lading irseit.

Clean hands doctrine. Under "clean hands" doctrine, 
equity will not grant rehgf to a party, who. as actor, 
seeks to set judicial machinery :n motion and obtain 
snrr.e remedy, it such part-, in his prior conduct has 
vtcla conscience or good faith or ether equitable 
prtnc:. .. Franklin v. Franklin. 365 Mo. 442, 2S3 
S.W.2J 483, 186.

Clear. Obvious; beyond reasonable doubt: perspicu­
ous; plain. Free from all limitation, qualification, 
question or shortcoming. Free from incumbrance, 
obstruction, burden, limitation, etc. Plain, evident, 
free from douot or conjecture, unequivocal, also unin­
cumbered. Free from deductions or drawbacks.

Clearance. In maritime law. the right of a ship to leave 
?<• t. The ict of clearing or leaving pert. The certifi­
cate issued by the collector of a port evidencing the 
power of the ship to leave port. In contract for 
axmbition or motion pictures, the interval of time 
between conclusion of exhibition in one theater and 
commencement of exhibition it another theater. 
■.Vexrr.iinn v Columbia Pictures Corporation, D.C.Fa., 
40 r 5u.p. ICS. I l l ,

Clearance card. A letter given to an employee bv his 
employer, at the time of his discharge or er.u ot 
service, showing :ne cause or such dis^nariie or vol- 
mtary quittance, the length ot time of ser ice. his 
•—pncity. .and such other facts as wcuic give to those 
cancerneu information of his former employment.

Clearance certificate, issuea to snip s captain showing 
that customs requirements nave ceen made.

. aiivluugAiuiuusnainac- Genera)rvy.nj pnrase _na
..j .tv.T.ercub var?u;:'.jr.s ..lean s.’CcfTeyonu a reas«n- 
■ ble. i.e.. a •.veil-tounued couat. Some cases give a 

less rigorous, but somewhat ur.certain. inear.ing, viz., 
morn than a prepcncerance but tess man :s required 
m a criminal ease.

Freer wnica should leave no reasonaole doubt in 
the mmd ot :he tnc-r cf tne facts concerning the truth 
of the matters in issue. In Interest ot Tones. 34 
lll.App.3cl 303. 3-40 \.E.3d 369. 374.

That measure or degree of proof which will produce 
:n mind of trier ar" tacts a firm belief or conviction as 
to allegations sougnt to be established: it is interme­
diate, betng more than mere preponderance, but not 
to extent of such certainty as :s required beyond 
reasonaole count as in criminal cases. Fred C. \Valk- 
er Ager.cv, inc. v. Lucas. 215 Vn. 535, 311 S.Z.2d 5f 
92.

See also Beyond a reasonable douht: 3urden of 
proof: Clear evidence or proof.

Cli'ar and present danger doctrine. Doctrine ;n constt- 
'.‘.itional law, first Tcrmiilared :n Schenck v. U. S.. 249 
U.S. 47 19 S.Ct. 2-47, 63 L.Ed. 470, providing tliat 
governmental restnc' 'ns on freedoms of speech and 
press will be upneld ir . wessar/ 'o prevent grave and 
immediate danger -o interests which government may 
.awfully orctcct.

Speecu "•••.le:: incites to unlawful aation :alls out­
side the protection of the First Amendment where
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©
sary far its commission, wmle attempt is direct move- 
rr.ent toward commission after preparations are 
matle. State v. Quick, 109 S.C 256, 19 S.E.2J 101. 
S03. Sue also Aid and abet.

Prepare. 7a provide with necessary means; to make 
ready; ;o provide with tvhat is appropriate or neces­
sary.

Prepayment penalty. A penalty under a note, mort­
gage, or deed of trust, imposed when the loan >s paid 
before its due dale. Consideration to terminate loan 
at borrower's election before maturity.

Prepayments. Deferred charges, assets representing 
expenditures for future benefits. Rent and insurance 
premiums paid :n advance are usually classified as 
current prepayments.

Prepense. Forethought: preconceived; premeditated.

*ffjtfE|s^fi9BflH^BEfiflBE!9Evidencs which is of great­
er weight or more convincing than die evidence 
which is offered in opposition to it: that is. evidence 
which as a whole shows that the fact sought to ne 
proved ;s more probable than not. 3raud v, Ivinchen. 
La.At'-i., 210 So.2d 657, 659. W ith respect to ourde.n 
of proof in civil actions, means greater weight of 
evidence, or evidence which is more credible and 
convincing to the mind. 7hat which best accords 
•with reason and probability. The word "preponder­
ance'’ means something more than ’weight” ; it de­
notes a superiority of weight, or outweighing. The 
words are not synonymous, but substantially differ­
ent. There is generally a "weight" of evidence on 
each side in case of contested facts. But jur.es can­
not properly act upon the weight of evidence, in ihvor 
of the one having the onus, unless it overbear, in 
some degree, the weight upon the other side.

That amount of evidence necessary for the plaintiff 
to win ;n a civil case, it is that degree of proof which 
is more probaole than not.

Preponderance of evidence may not be determined 
by tne number of witnesses, but by the greater 
weight of all evidence, which does not necessarily 
mean the greater number of witnesses, but opportuni­
ty for knowledge, information possessed, and manner 
of testifying determines the weight of testimony.

Prerogative prtrbgsdav/. An exclusive or peculiar 
right or privilege. The special power, privilege, im­
munity, right or advantage vested in an official per­
son, either generally, ir  in respect io the fhtngs of his 
Office, or in an official body, as a court or legislature.

Prerogative court. In old English law. a court estab- 
lisned for the t.ial of all testamentary causes, where 
the deceased left bona notaoilia within two different 
dioceses: in which case the probate of wills belonged 
to the archbishop of the province, by way of special 
prerogative. And all causes relating to the wills, 
administrations, or legacies of sucn persons were 
originally cognizable herein, before a judge appointed 
oy the archbishop, called the "judge of the preroga­
tive ccurt." from whom an appeal lay to the pnvy 
council. The jurisdiction of tnese courts became ob­
solete with tne tra ,sfer ol the Testamentary jurisdic­
tion of the ecclesiastical courts to ’no Clvp.scry Divi­
sion of the High Court.

Prerogative law. 1 hut part ot tne common law of 
England which is more particularly appucaole to the 
king.

Prerogative writs. In English law, the name was given 
to certain judicial wnts issued by the courts onlv 
upon proper cause shown, never as a mere matter of 
right, the theory being that they involved a direct 
interference by the government with :he liberty ar.d 
property of the subject, and therefore were justified 
only as an exercise of the extraordinary power <pre­
rogative) of the crown. In America, .ssuance is r.ow 
generally regulated by statute, and such are generally 
referred to as extraordinary vvnts or remedies.

Such wnts have been abolished in the federal and 
most state courts with the adootion of Rules of Civil 
Procedure. The relief formerly available by such 
writs is now available by appropriate action or mo­
tion under the Rules of Civil Procedure. See Rule 31. 
These wnts are the writs of mandamus, p'tcedendo, 
prohibition, quo warranto, habeas corpus, and certio­
rari.

Pres/prey/. L. Fr. Near. Cy pres, so near; as near. 
See Cy pres.

Presbyter /prezbadsr/. Lat. In civil and ecclesiastical 
law, an elder; a presbyter; a pnest.

Prcsbyterianism. One of the pnncipal systems of 
church polity known as the "Christian Protestant 
Church", 'v.cupying an intermediate position between 
episcopacy and Congregationalism. A religious faith 
or doctrine, based on the Westminster Confession of 
Faith and the Larger and Shorter Catechisms.

Prosbytcrium. That pan of the church where divine 
offices are performed: formerly applied to the c.ioir 
or chancel, because it was the place appropriated to 
the bishop, pnest, and other clergy, wmle the laity 
were confined to the body ot the church.

Prescribable /proskraybsbol/. That to whicn a right 
may be acquirer by presenpdon.

Prescribe. To assen a right or title to the enjoyment ol 
a thing, on the ground of having hitherto had th; 
uninterrupted and immemorial enjoyment of it.

To lay down authon.ntively as a guide, direction, ar 
rule; to impose as a peremptory order to dictate: :a 
point, to direct: to give as a guide, direction, or nils 
of action: to give law. To direct; define: mark out

In a medical sense "prescribe” means to direc- 
designate, or order use of a particular remedy, thera­
py, medicine, or drug.

Prescription. A direction of remedy or remedies for *. 
disease, illness, or injury and the manner of usms 
them. .Also, a formula for the preparation of a ant 
or medicine.

Presenpdon is a peremptory and perpetual bar :? 
every species of action, real or personal, when crea­
tor has been silent for a certain time without unpr.; 
his claim. Jcner v. Butler. La.Apo.. 3-56 So.2d 79-1 
791.

Acquisition of a personal right to use a way. vvat;: 
light and air by reason of continuous usage, dee aist 
Prescriptive easement.
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create in'tke minds or the triers of fact the conviction 
that the party open whom .s the burden has estao- 
lisned its case. The greater and weightier evidence; 
the more convincing evidence. 3elmont Hotel v 
New Jersey Title Guaranty it Trust Co.. 32 N.J.Misc. 
261. 27 A.2d 651, 682. Such a supenanty of evioence 
on cr.e sice that the fact of its outweighing the evi­
dence on the other side can he perceived if the whole 
evidence .s tair'.v considered. Such evidence is when 
weighed with that which is offered to oppose it. has 
more convincing power in the minds of the jury. The 
term conveys the idea of something more than a 
preponderance. The term is not a technical term, but 
simply means that evidence which outweigns that 
watch is offered to oppose it, and does not necessari­
ly mean the greater number of witnesses.

Fair rent. A reasonaole rent. Shapiro v. Goldstein. 113 
Misc. 255, 1S5 N.Y.S. 234.

Fair return an investment- A net return upon fair value 
oi property. State ex rel. City of St. Louis v. Puolic 
Service Commission. 341 Mo. 920. 110 S.W2d 749. 
77S. A "fair return" is to be largely measured by 
usual returns in like investments in 'be same vicinity 
over the same period of time. Natural Gas Pipeline 
Co. o< . .menca v. Federal Power Commission. C.C.A. 
111.. 120 F 2d 625. 633. 434. Reasoname profit on sale 
or noldinc of investment assets. A fair return on 
value of property used ind useful in carrying on :he 
enterprise, performing :he service or supplying the 
thing tor which the rates are paid. Lubin v. Finkei- 
stein. 32 N.Y S.2d 329. 325. Term is generally used in 
reference to setting of rates for puolic utilities.

Fair sale. In foreclosure and other judicial proceedings, 
this means a sale conducted with fairness and impar­
tiality as respects the rights and interests of the 
parties affected. A sale at a price sufficient to war­
rant confirmation or approval when it is reouired.

Fair trade laws. Slate statutes whicn cermit manufac­
turers or distributers or namebrand goods to lix mini­
mum retail prices. Following a lenes of court deci­
sions striking down such statutes. Congress in 1976 
repealed such btatutes.

Fair trial. A hearing by an impartial and disinterested 
tribunal; a proceeding which hears before it con­
demns. wmch proceeds upon inquiry, and renders 
juogment only after trial consideration of evidence 
and tacts as a wnole. A basic constitutional guaran­
tee contained implicitly m the Due Process Clause of 
Fourteenth Amendment. U.S. Constitution.

A legal trial or one conducted in all material things 
in substantial conformity to law. Stacey v. State. 79 
Okl.Cr. 417. 155 P.2d "36. 739. A trial which insures 
suostantial justice. A trial without prejudice to the 
accused. An orderly trial before an . npnrtial jury 
ind judge whose neutrality .s indifferent -o every 
factor in :nai but 'hat of administering justice. One 
conducted accoromg to due course of law. A trial 
before an impartial judge, an impartial jury, and in ar. 
atmosphere of udicial calm. In such trial the juuge 
mav and should direct me! control the proceedings, 
and may exercise his rent to comment on tne :vi- 
denoe. yet he rutiv nor ..vjtena , ; activities an (ar as 
to oecome in -tire: aner an ..ssistinu prosecutor or a 
tmr.eenth ,uror Goldstein v L', S.. C C.A.Mo.. 43
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F 2d 609, 613. An adequate hearing and an impartial 
trisunal, free from any interest, bias, or prejudice. 
The Reno. C.C.A.N.Y.. 61 F.2d 366, 968. See also 
Fair and impartial trial.

Fair use doctrine. "Fair use ' is privilege in other trar. 
owner of copyright to use copyrighted .material 
reasonable manner without consent, notwithstanding 
monopoly granted to the owner Meeropol v, Nizer 
D.C.N'.Y.. 361 F.Supp. 1063. 1067 Section 107 of the 
Copyright Ac; sets forth factors to be considered m 
determining whether the use made in any particular 
case is "fair use. '

Fair value. Present market value: such sum as the 
property will sell for to a purchaser desiring to buy, 
tne owner wishing to sell: such a price as a capabi; 
and diligent business man could presently ootair. 
from the property after conferring with '.hose accus­
tomed to buy suer property: the '"-•'unt the propenv 
would bring at a sale on exec shown to have 
been in all respects fair and jor.aole: the fair 
market value oi the property ... Between one vr.o 
wants to purcha' •- and one who v'ants to sell the 
property. Where no definite market value can be 
.’siaoiisneo and expert testimony must ce relied on. 
fair valuation is tne amount which the property oueni 
to give to a going concern as a fair fOium. if sold to 
some one who is willing to purchase under ordinarv 
selling conditions. In deic-mining "fair valuation'of 
propenv. coun should consider all elements entennz 
into the intrinsic value, as well as the selling value, 
and also the earning power of the property. In rt 
Gibson Hotels. B.C.W.Va., 24 F.Supp. 859. 363. is 
determining depreciation, 'fair value” implies consid­
eration of all factors mater.ai in negotiating sale and 
purchase of property, such as wear, decav, deteriora­
tion. oosolescence. inadecuacy, and redunoancv. 
Idaho Power Co. v Thompson, D.C.Idaho. If  F 2d 
547. 566. Price which a seller, willing but not com­
pelled to sell, would take, and a purchaser, willing but 
not compelled to buy, would pay. Pnce wmch t uvers 
of the class which would be interested in buying 
property would be justified in paying for it. In rt 
Crane's Estate, 244 Pa. 141. 23 A.2d 351. 355.

Within provision of business corporation act for 
determination of fair value of dissenting stoclth Ider't 
shares, "fair value" means intrinsic value, Sarnee Oil 
Co.. Inc. v. Cox. 265 S.C. 270. 217 S.E.2d '8:.-. 7?3 
Among elements to be considered in arriving at "fair 
value" or “ fair cash value ' of stock of a stockholder 
who -dissents from a bale of corporate assets are its 
market value, net asset value, investment valu.-i, and 
earning capacity Lucas v. Pembroke Water Co.. 205 
Va. 34. 135 S.E.2d 147, 150.

"Actual value," "market value." “ fair value." ind 
the like, are commonly used as convertible terms. 
See also Fair market value.

Fait feyt/. L. Fr. Anvthinq done. A deed: act: fact 
A deed lawfully executed.

Fait accompli. Factor deed accomplished, presume:,, 
irreversible.

Fait enroile fevt dnrowl/ A deed enrolled, as a 
gain and saie of treenolds,

Faith. Confidence: credit: reliance. Thus, an act :r._- 
be said to be done "cn the taith ’ or certain represen­
tations.
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