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1 Co sue, or similar agreement.

Sec. OS. 17.900. DEFINITION. In chis chancer "faulc" includes
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acts or omissions chac are in any measure negligent or reckless coward 

che person or property of che actor or others, or thac subject a 

person co strict core liability; che Cerm also includes breach of 

warranty, unreasonable assumption of risk noc constituting an enforce­

able express consent, misuse of a product for which che defendant 

otherwise would be liable, and unreasonable failure to avoid an injury 

or co mitigate damages; legal requirements of causal relation apply 

both co faulc as the oasis for liability and to contributory fault.

* Sec. 2. AS 09.10 is amended by adding a new section co read:

Sec. 09.10.075. ACTIONS THAT MUST 3E ARBITRATED. A person may 

not bring an action for damages based on injury Co person or property 

when che amejnt in controversy is less than $75,000, exclusive of

coses, inceresc and accorney f̂ es, unless the controversy is first

arbitracad under AS 09.43.

* Sec. 3. AS 09.30.065 is amended co read'

Sec. 09.30.065. OFFERS OF JUDGMENT. Ac anv cite more than 10 

davs before Che crial begins [ON OR BEFORE THE 60TH DAY FOLLOWING THE 

FILING OF AN ANSWER IN A CIVIL ACTION, aND ON THE FIFTH DAY FOLLOWIN'"- 

THE DAY DISCOVERY CLOSES AS ORDERED BY THE COURT] , either the party 

making a claim or the party defending againsc a claim may serve upon 

the adverse parcy an offer to allow judgmenc co be encered in complete 

satisfaction of che claim for che money or property or co che effect 

specified in che offer, wich cost chen accrued. If wichin 10 days 

afcer che service of Che offer Che adverse party serves written nocice 

thac Che offer is accepced, either parcy may chen file Che offer and 

nocice of acceptance cogecher wich proof of service, and che clerk 

shall enter iudempnr An nf^er not accepted wither. 1C da'/o io
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considereJ ithdrawr. and evidence of chac offer is noc admissible 

excepc proceeding Co determine Che form of judgmenc afcer ver­

dict. Ic as judgmenc finally encered on che claim as co which an

ofcer has been made under chis seccion is noc more favorable to che

offeree chan che offer, che interest awarded under AS 45.45.010(a) and 

accrued up to che dace judgmenc is encered shall be adjusted as fol­

lows :

(1) if Che offeree is Che parcy making che claim, the

inceresc race shall be reduced by five [IWO] percenc a year;

(2) if che offeree is che parcy defending againsc che

claim, che inceresc race shall be increased by five [TWO] percenc a 

year.

* Sec. A. AS 09.30.070 is amended by adding a new subseccion co read:

(b) Excepc when che courc finds chac che perries have agreed 

otherwise, prejudgment inceresc accrues from che day che cause of 

action accrues.

* Sec. 2. AS 09. A3.1 TO is amended co read:

Sec. 09.A3.110. CONFIRMATION OF AN AWARD. Upon aoplication of

a party, che court shall confirm an award unless

(1) wichin Che cime limits imoosed by AS 09. A3.120 and 

09.A3.130 grounds are urged for vacating or modifying or correcting 

the award, in which case che court shall proceed as provided in 

AS 09.A3.120 and 09. A3.130; or

(2) an appeal is taken under AS 09.43.160(c).

* Sec. 6. AS 09.A3.160 is amended by adding a new subseccion co read:

(c) An award made as a result of arbicracion required by AS 09,-

13.075 may be ppealed co che proper court. The appeal shall be filed 

wichin 60 days afcer nocice of an award is made under AS 09,A3.380.

T h p  o n n r d  c h a l l  c r r a n r  a f-*-V a 1 A  **— -  —--------’  -* - «• *  3 • * •V# - - — -       — • — r  r  — k* o - A W U  U 4 1 U C J . WMJ LO
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subsection.

* Sec. 7. AS 09.55.5/i8 is repealed and reenacted to read:

Sec. 09.55.548. AWARDS. Damages shall be awarded in accordance 

with principles of the common law. The fact finder in a malpractice 

action s'-ill render any award for damages in accordance wich AS 09.17.

* Sec. 3. AS 09,60 is amended by adding a new section co read:

Sec. 09.60.035. COSTS AND ATTORNEY FEES ALLOWED FOR ARBITRATION 

APPEAL. If a party appeals an award made as a result of arbitratior 

required by AS 09.10.075, and che appellate court increases or de­

creases che award by more than 10 percent, the prevailing party on 

appeal shall also be awarded actual costs and attorney fees incurred 

as a result of the appeal.

* Sec. 9. AS 22.10.020(d) is amended to read:

(d) The superior court has jurisdiction in all matters appealed 

to ic (1) from a subordinate court; (2) bv a oartv to an arbitration 

award under AS 09.13.160(c): {,] or (3) an administrative agency when 

appeal it provided by law. The hearings on appeal from a final order 

or judgment of a subordinate court or administrative agercy shall be 

on the record unless che superior court, in its discretion, grants a 

trial de r.ovo, in whole or in part.

* Sec. 10. AS 22.15.030(a) is amended co read:

(a) The district court hai- jurisdiction of civil cases and 

proceedings as follows:

(1) for che recovery of money or damages when che amount 

claimed exclusive of costs, interest and attorney fees does not exceed 

525,000:

(2) for the recovery of specific personal property, when

che value of the property claimed and the damages for the detention do 

" v " « coc non
-Q - CSSSHB 532(L&C)



Sec. 09.60.010. COSTS AUB ATTOPllEY FEES ALLOtlED PREVAILING

PARTY. (a) The suprame court shall determine by rule or order che 

coses, if any, chac nay be allowed a prevailing parcy in a civil 

acCion. Unless specifically authorised by scarure or bv agreement 

between che parries, accorney fees nay noc be awarded co a. parcy ir. a 

civil accicn.

(b) The court may, upon petition by a parcy co a civil accion, 

determine che reasonableness of chac party’s attorney fee agreement.

• The court shall take into consideration

'3- (1) the time and ’abor required, the novelty and difficulty

of the questions invoLvea, and the skill requisite co perform the 

legal service properly;

(2) che likelihood, if apparent co che client, chat che

" acceptance of che particular employment will preclude ocher employment

by the accorney;

: (3) the fee customarily charged in che locality for similar

legal services;

(4) the amount involved and the results obtained;

'3 (5) the time limitations imposed by the client or by the

3 circumstances;

(6) the nature and length of che professional relationship 

with the client;

(7) the experience, reputation, and ability of the attorney 

or attorneys performing che services;

(5) whether the fee is fined or contingent;

(9) whether che fined or concinger.c fee agreemcnc was ir. 

wricing and whether the client was aware of the right to petition the 

court under chis seccion.

Sec. 9. AS 09.6C is amenceo oy adding a now seccton to read:

CSSSII3 532(LSC) -10.
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Sec. 09.60.035. COSTS AMD ATTORNEY FEES ALI.CMED FOP. AR2ITRATIGI' 

APPEAL. If a party appeals an award nade as a resuLt of arbitration 

required by AS 09.10.075, and che appellate court increases or de­

creases che award by sore than 10 percent, the prevailing party on 

appeal shall also be awarded actual costs ard attorney fees incurred 

as a result or che appeal.

* Sec. 10. AS 22.10.020(d) is amended to read:

(d) The superior court has jurisdiction in all matters appealed 

to it (1) from a su'rordinate court: (2) bv a oart- to an arbitration

award under AS 09.43.160(c): [,) or (3) an administrative agency when 

appeai is provided by lav?. The hearings on appeal from a final order 

or judgmenc of a subordinate court or administrative agency shall be 

on the record unless the superior court, in its discretion, grants a 

trial de novo, in whole or in part.

* Sec. 11. AS 22.15.030(a) is amended to read:

U ) The district court has jurisdiction of civil cases anc

proceedings as follows:

(1) for che recovery of money or damages whan che amount

claimed exclusive of costs, interest and attorney fees does not exceed 

$ 2 5 . 0 0 0 :

(2) for che recovery of specific personal property, when

the value of the property claimed and the damages for the detention dc 

noc exceed $25,000:

(3) for the recovery of a penalty or forfeiture, whether

given by statute or arising out of contract, not exceeding £25,000:

(A) to give judgmenc without action upon the confession of 

the defendant for any of che cases specified in chis seccion, excepc

for a penalty or forfeiture imposed by statute:

is? tor escabiisnmg cne tact nt death of any person in che

-H- CSSSHB 532(L&C)



- * s s S 3

manner prescribed ir. AS 09.55.020 - 09.55.060;

(6) for rhe recovery of che possession of premises in che

manner provided under AS 09.45.070 - 09.45.:60 when rhe value of che

propercy or of che arrears and damage co che propercy does noc exceed

525,000;

(7) for che foreclosure of a lien when che amounc in con­

croversy docs noc exceed 525,000;

(i; for che recovery of money or damages in mocor vehicle 

core cases when che amounc claimed exclusive of coses, inceresc and 

"1 accorney fees does noC exceed S25,000;

(9) over civil actions for Caking uciliCy service and for

d&Qh damages co or incerference wich a utility line filed under AS 42.20.-

030;

(10) ovcl cases involving injunctive relief for domestic

violence under AS 25.35.010 and 25.35.020j_

(11) over an anneal bv a partv to an arc cration award under 

AS 09.42. 160(c) when che amount claimed exclusive of costs, interest, 

and acrcraev fees does not exceed 525.000.

* Sec. 12. AS 09.IS is repealed.

” * Sec. 13. AS i)9. 17.030 and 09.17.060 enacted in sec. 1 of chis Act

have che efface of amending Alaska Rule of Civil Procedure 49 by requiring

che jury co answer che special interrogatories listed in AS 09.17.060

regarding che amount of damages and che percencages of faulc Co be allocac­

ed among che parties and Co icemice che verdict regarding economic anc

noneconomic loss as specified in AS 09.17.030.

* Sec. K. AS 09.17.060 enacced in sec. 1 of chis Acc has che effect of 

amending Alaska Rule of Civil Procedure 52 by requiring che courc to make 

specific findings regarding che amounc of damages and rhe percencages of

®
 faulc co be allocaced among che parties.

CSSSHB 532(LaC) -12-
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* Sec. 15. AS 09.17.030 and 09.17,060 enacced in see. * of chis Act 

have che effect of amending Alaska Rule of Civil Procedure 52 by requiring 

che courc co include a specific item in its judgment.

* Sec. 16. AS C9. 17.040 enacced in sec. 1 of chis Act has che effect of 

anei. 'g Alaska Rule of Civil Procedure 11 by requiring verification of 

claims answers, counterclaims, and cross-claims.

* Sec. 17. AS 09.30.065 as amended by sec. 3 of this Acc has che effect 

of amending Alaska Rule of Civil Procedure 68 by providing chac prejudgment 

interest accrues from che day the cause of accion accrues.

* Sec. 18. AS 09.60.010 as amended by sec. 8 of chis Act has che effect 

of amending Alaska Rule of Civil Procedure 82 by prohibiting the award of 

attorney fees, unless allowed by statute or by agreement of che parties.

* Sec. 19. APPLICABILITY. Sections 1 - 12 of this Act apply to all 

causes of action accruing on or afcer che effective dace of chis Act.

* Sec. 20. This Act cakes effect immediately in accordance, with AS 01.- 

10.070(c).

-13- CSSSKB 532(L&C)
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Article 2. Arbitration of Small Claims.

S ec tio n  S e c tio n
196 A rb itra t ion  under court ru le s  2 1 0  P ractice and procedure
200  Appointm ent and com pensation o f  2 2 0  Juapm en ts anc appeal?

a rb it ra to r

C ro s s  r e fe re n c e s . —  F o r sm a ll c la im s E d i t o r ’s D otes . — To date m e supreme 
actions in d is tric t cou rts , set A S 2 2 .1 0 .0 4 0 . court has not adopted ru les unoer thn
fo r d istric t court ru ie s providing- fo r p ra t- a rtic le
lice ana proceourc in sm a ll ciatm s actions 
see DCF. b -22

Sec. 09.43.190. Arbitration under court rules. The supreme 

court may provide by rvle for compulsory arbitration of a cause ir 

action filec *r. c superior or district court, demanding only a mone' 

judgment, when it appears that the demand on the cause of action is 

for S3.000 or less, exclusive of cosls. or when it appears to the trial court 

as a result of a pretrial conference that the amount which will tie 

recovered on the cause is not iiktilv to exceed S3.000 <£ 2 ch 94 SLA 
1972)

Sec. 09.43.200. Appointment and compensation of arbitrator.

Arbitration of actions shall be by either a member of the Alaska Bar 

Association or a magistrate appointed and compensated by the court as 

provided by its ruies. 2 ch 94 SLA 1972)

Sec. 09.43.210. Practice and procedure. The practice and proce­

dure for conducting arbitration, the powers of the arbitrators and the 

assessment of costs shall be prescribed bv the court rules. ({; 2 ch 94 
SLA 1972)

Sec. 09.43.220. Judgments and appeals. Unless an appeal is 

taken from the award to the court which ordered arbitration as pro­

vided by the court rules, the court shall enter and enforce judgment in 

accordance with the award of the arbitrator. Any party aggrieved by 

the award may appeal. All appeals shall be determined in the manner 

permitted by the rules. (§ 2 ch 94 SLA 19721

Chapter 45. Actions Relating to Real Property.
A rt ic le
1. Adverse C la im s and B ou nd a ry  D ispu tes ( { i t  0 9 .4 5 .0 1 0  —  0 5 .4 5 .0 5 0 '
2 Forc ib le  E n in  and D e ta in e r ({st 0 9 .4 5 .0 6 0  —  0 9 .4 5 .1 6 0 '
3 . Forec losu re o f L iens 0 5 .4 5 .1 7 0  —  0 9 .4 5 .2 2 0 '
4 Nuisances (§t 0 9 .4 5 .2 ” J —  0 9 .4 5 .2 5 0 )
5 P a r t i t io n is t  09  4 5 .2 6 0 —  09 .4 5 .6 2 0 '
6 . Recovery o f  Possession (§3 0 9 .4 5 .6 3 0  —  0 9 .4 5 .7 2 0 '
7 T respass it 09 .4 5  7 3 0 1

170
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MEMORA NDUM

TO: Represents' Mike Navarre

FROM: Representati : Steve Rieger

DATE: March 19. 1936

RE: Non-subrogated collateral sources

I understand that in ycur discussion of CSSSHB 532 (Labor 
and Commerce) this morning, Susan Burke asked w h ether there 
are any collateral sources which do not have subrogation 
rights. She suggested than if there are no collateral 
benefits which  do not have subrogation rights, then there is 
no double recovery problem, and therefore no need for the 
collateral benefits section of the bill.

I was advised that you decided to w i t h d r a w  the collateral 
benefits section of the bill pending a response to the 
question that was raised. I understand your concern on this 
issue, so I asked my staff to look into the matter. We 
d iscovered that there are a number of non-subrogated 
collateral sources aside from gratuitous benefits pro*.ided by 
family and friends.

A ccording to Mike Lesmegan of Hughes, Thorsness, the 
largest insurance defense law firm in the State, State Farm 
Insurance Company's health insurance policies do not contain a 
subrogation clause. Similarly, the medical payment porti on of 
Allstate's policies do not provide for a right of subrogation. 
Mr. Lesmegan also suggested that certain group health 
insurance policies purchased by employers for the benefit of 
their employees do not permit subrogation.

A broker with Shattuck & Grummett, one of the oldest 
insurance firms in Juneau, advised U j that he is aware of 
individual accident and disability policies where there is no 
right of recovery against the insured by the insurer. He also 
mentioned a form of non-excess coverage where ther® is 
right of subrogation.

#



Page Two

We double- checked the above information with Don Koch of 
the Division of Insurance and again were inforated that *.iere 
are indeed various kinds of insurance policies which do not 
have rights of subrogation, particularly in the disability 
area.

Finally, we checked some articles that have been written 
on the subject. Ac cording to a Washburn Law Review article 
sick leave and disability leave are two more examples of 
collateral sources which do not have subrogation rights 
attached to them.

In v i e w  of the above information, I hope you will 
r econsider your tentative decision to delete the c o l l a t e r - 1 
benefits section of the bill. If I can provide any addit .nal 
information on this issue, I'd be happy to do whatever I can.
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M a r c h  21, 1 9 8 6

Re: S S H B  5 3 2

H o n .  M i k e  N a v a r r e  

S t a t e  R e p r e s e n t a t i v e  
S t a t e  C a p i t o l  B u i l d i n g  

J u n e a u ,  A l a s k a

9 9 8 0 1

- 7 b
h i

D e a r  R e p .  N a v a r r e ;  ^

S i n c e  I d o n ' t  s e e m  to be a b l e  to c o n n e c t  w i t h  t h e  

c o m m i t t e e  to t e s t i f y ,  I t h o u g h t  I s h o u l d  s u b m i t  s o m e  c o m m e n t s  
o n  w h a t  is a p p a r e n t l y  a n  o v e r l o o k e d  m a t t e r .  P l e a s e  f e e l  f r e e  
to d i s t r i b u t e  t h i s  l e t t e r  if y o u  d e s i r e .

T h e  s e c t i o n  o n  Noneconomic Damages h a s  b e e n  d i s c u s s e d  in 

t e r m s  of p a i n  a n d  s u f f e r i n g  a n d  t h e  l i k e .  W h a t e v e r  t h e  p o l i c y  
on a c a p  s h o u l d  be, I ' m  n o t  a w a r e  t h a t  t h e  s p o n s o r s  i n t e n d  to 
c a p  e c o n o m i c  l o s s  t h a t  is n o n p e c u n i a r y .

In A l a s k a ,  at legist t w o  t y p e s  of e c o n o m i c  l o s s  a r e  

n o n p e c u n i a r y ,  t h e  h o u s e h o l d  s e r v i c e s  a w i f e  or h u s b a n d
p r o v i d e s  to t h e  f a m i l y  or to t h e  s p o u s e ,  a n d  t h e  s u b s i s t e n c e  
s u p p o r t  t h a t  is s u p p l i e d  to f a m i l i e s  in r u r a l  a r e a s .  O u r
c o u r t s  h a v e  c o n c l u d e d  t h a t  a n  e c o n o m i c  v a l u e  c a n  be a t t r i b u t e d  
to t h i s  t y p e  o f  s u p p o r t ,  e v e n  if it is n o t  p e c u n i a r y  iu
n a t u r e .  F o r  e x a m p l e ,  a t y p i c a l  s i t u a t i o n  i n v o l v e s  a h o u s e w i f e  

w h o  p r o v i d e s  a l l  o f  t h e  h o u s e h o l d  s e r v i c e s  to h e r  h u s b a n d  a n d  

f a m i l y ,  a n d  t h e n  is s e r i o u s l y  i n j u r e d  or k i l l e d  b y  t h e  
n e g l i g e n c e  o f  a t h i r d  p a r t y .  T h e  o t h e r  t y p i c a l  e x a m p l e  is a 
f a t h e r  in a r u r a l  v i l l a g e  w h o  s u p p o r t s  h i s  f a m i l y  b y  h u n t i n g ,

f i s h i n g  a n d  o t h e r  s u b s i s t e n c e  a c t i v i t i e s ,  a n d  t h e n  is
s e r i o u s l y  i n j u r e d  o r  k i l l e d .  In b o t h  i n s t a n c e s  t h e  f a m i l y  a n d  
s p o u s e  e x p e r i e n c e  j u s t  as r e a l  a l o s s  o f  s u p p o r t  as if a w a g e
e a r n e r  w e r e  i n j u r e d  or k i l l e d .  If t h e  m a r k e t  v a l u e  of t h o s e

s e r v i c e s  is e q u i v i l e n t  to $ 2 0 , 0 0 0 . 0 0  p e r  y e a r ,  t h e  c o u r t s  a n d  
j u r i e s  u s e  t h a t  f i g u r e  in q u a n t i f y i n g  l o s s .  It is i n c u m b e n t
o n  t h e  p l a i n t i f f  to d e m o n s t r a t e  t h e  m a r k e t  v a l u e .  T h i s  is
t y p i c a l l y  d o n e  t h r o u g h  e x p e r t  t e s t i m o n y .

T h e  e f f e c t  o f  t h e  c u r r e n t  a p p r o a c h  is to b r i n g  p a r i t y  to 

t h e  e c o n o m i c  v a l u e  of v a r i o u s  f o r m s  o f  s u p p o r t ,  p e c u n i a r y  or

P A G E  1



n o n p e c u n i a r y .  T h e  s p o n s o r  s u b s t i t u t e ,  b y  d e f i n i n g
n o n - e c o n o m i c  l o s s  as " n o n p e c u n i a r y , "  is e f f e c t i v e l y  c a p p i n g  

t h e  e c o n o m i c  l o s s  o f  h o u s e h o l d  s e r v i c e s ,  s u b s i s t e n c e  s u p p o r t ,  

a n d  t h e  l i k e .

If t h e  c o m m i t t e e  w i s h e s  to c o r r e c t  t h i s ,  I s u g g e s t  t h a t  

t h e  l a n g u a g e  a n a  o t h e .  n o n p e c u n i a r y  d a m a g e  be d e l e t e d  f r o m  t h e  

b i l l ,  a n d  be r e p l a c e d  w i t h  A N D  O T H E R  D A M A G E S  W H I C H  b O  N O T  H A V E  

A N  E C O N O M I C  V A L U E .  If y o u  h a v e  a n y  q u e s t i o n s ,  p l e a s e  d o n ' t  

h e s i t a t e  to caill me.

D o u g l a s  P o p e

cc. R e p .  S a m  C o t t e n

P A G E  2



C i v i l  R u l e s  j  ;

Rule 11. Signing of Pleadings.
Every pleading of a party represented by an. attorney shall 

be signed by at least one attorney of record in his individual 
name, whose an ’ress shall be stated. A party who is not rep­
resented by an attorney shall sign his pleading and state his 
address. Except when otherwise specifically provided by rule, 
pleadings need not be verified or accompanied by affidavit. 
The rule in equity that the averments of an answer under oath 
must be overcome by the testimony of two witnesses or of one 
witness sustained by corroborating circumstancjs is abolished. 
The signature of an att' mey constitutes a certificate by him 
that he has read the pleading; that to the best of his knowl­
edge, information, and be'ief there is good ground to support 
it; and that it is not interposed for delay. If a pleading is not 
signed or is signed r/ith the intent to defeat the purpose of 
this rule, it may be stricken as sham and false and the action 
may proceed as though the pleading had not been served. For 
a wilful violation of this rule an attorney may be subjected to 
appropriate disciplinary action. Similar action may be taken 
if scandalous or indecent matter is inserted.

CR 49
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perform ed under pertinent terms o f  con ­
tract each pertinent item pleaded as 
separate exh ib it, (b ) that defendant had 
received payment fo r  specific p o rtion  o f  
the w ork perform ed , (c ) that p la in t if fs  
claim fo r payment o f  the balance had 
been rejected. S tock 4  G rove, Inc. v. 
City o f  Juneau, Op. No. 2 9 2 , 4 03  P2d 
171 (A laska 1965 ).

Civil Rule 11 

Collateral References

Same as Fed. R . Civ. P. 11

2A Moore, Federal Practice 11.01 -  
11.05 (2d  cd. 1 9 7 9 )

5 Wright and M iller, Federal Practice 
and Procedure §§ 1331 -  1335 (1 9 6 9 )

Cases

Sanctions f -  r fa ilu re to  sign a p lead­
ing arc a matter in the discretion o f  
the tria l court. Sanuita v. Common 
Laborer's and Hod Carriers Union . Op. 
No. 2 9 0 . 4 0 2  P2d 199 (A laska 1965 ).

Where appellants did not draw the 
trial c ou rt ’s attention to  the failu re o f  
counsel to  sign the complaint and made 
no m otion to strike under this ru le , and 
it was not contended that counsel’ s 
failure to  sign was anything other than 
an oversight, the tria l cou rt had no op­
portun ity to pass on the matter and 
failu re to  com p ly w ith this ru le was not 
considered the firs t time on  appea l 
Sanuita v. Comm on Laborer's and Hod 
Carriers Un ion , Op. No. 2 9 0 , 4 0 2  P2d 
199 (A laska 1965 ).

The purpose o f  this ru le requiring 
signature o f  counsel as p la in ly  set out 
in its present wording has been to 
insure the good fa ith  o f  counsel by 
holding them  strictly  accountable fo r 
a ll the allegations contained in the 
complaint. Sanuita v. Common Labo re r ’s

in d  Hod Carriers Un ion , Op. No. 2 9 0 , 
4 0 2  P2d 199 (A laska 1 9 6 5 ) .

Civil Rule 12 

Collateral References

Genera lly

2A M oore . Federal P ractice 12.01 
12 .04  (2d  ed. 1 979 )

5 Wright and M'H* 
and Procedure §§

Mferal Practice 
1344  (1 9 6 9 )

Alaska R  o f  C Suop. No 44 S-R4 A n n n r  ^ 1 /  1 1  t
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C i v i l  R u l e s

Rule 49 . Special Verdicts and Interrogatories.
(a) Returning a Verdict— Polling a Jury— Filing and Enter­

ing Verdict. When the jury, or such a majority of it as may 

be required by the law or stipulation of the parties, have 

agreed upon a verdict, they shall be conducted into court, their 

names called, and the verdict shall be given by the foreman. 

The verdict Ehall be in writing and signed by the foreman. 

Upon stipulation of counsel, the court may permit the fore­

man of the jury to date, sign and seal in an envelope a verdict 

reached after the usual business hours. The jury may then se­

parate, but all must be in the jury box to deliver the verdict 

when the court next convenes or as instructed by the court. 

Any party may require the jury to be polled as to any verdict, 

which is done by asking each juror if it is his verdict. If upon 

such polling it appears that a verdict has not been agreed up­

on, the jury shall be sent out for further deliberation. After 

a verdict has been agreed upon, the jury shall be discharged 

from the case. The verdict shall be filed and an entry thereof 

made in the minutes of the court. The word “verdict” shall in­

clude. where applicable, answers to questions or interrogato­

ries.

(b) Special Verdicts. The court may require a jury to re­

turn only a special verdict in the form of a special written 

finding upon each issue of fact. In that event the court may 

submit to the jury written questions susceptible of categorical 

or other brief answer or may submit written forms of the sev­

eral special findings which might properly be made under the 

pleadings and evidence; or it may use such other method of 

submitting the issues and requiring the written findings there­

on as it deems most appropriate. The court shall give to the 

jury such explanation and instruction concerning the matter 

thus submitted as may be necessary to enable the jury to 

make its findings upon each issue. If in so doing the court 

omits any issue of fact raised by the pleadings or by the evi­

dence, each party waives his right to a trial by jury of the 

issue so omitted unless before the jury retires he demands its 

submission to the jury. As to an issue omitted without such 

demand the court may make a finding; or, if it fails to do so,

A la s k a  R  o f  C  1 1 -1 5 -7 6 r v  1 5 5
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. a in tiff did not waive her peremp­
tory challenge to  a second alternate ju ro r 
by not challenging the first alternate 
interviewed. G rim es v. H asletl, Op. No. 
2476 , 641 P 2d  813 (A laska 1982 ).

A stockho lder's intetcst in an 
ANCSA - created village co rpora tion  can 
be the basis o f  a challenge fo r cause un­
der this ru le when the corporation  is 
involved in the litigation . Noey v. 
Ukpeagvik In up ia l C o rp .. Op. No. 2 836 . 
683 P2d 26 0  (A laska 1 984 ).

Civil Rule 48

Collateral References

<bl 8 8  C J .S . T ria l $§ 3 2 3 - 3 7 8  
(1 9 5 5 ) ; 89 C .J .S . T ria l § 4 68  (1 9 5 5 )

75 Am. Ju r. 2d Tria l §§ 6 0 0 - 6 4 0 .  
104(1 U 9 7 4 )

4 0  8 8  C .J .S . T ria l § 47  U 9 5 5 )

75 Ain. J'ir. 2d T ria l S§ 7 2 - 8 6  
(1 9 7 4 )

I d )  89  C .J .S . T ria l §§ 4 5 3 - 4 5 4  
(1 9 5 5 )

75 Am. Jur 2d T ria l §§ 9 4 5 - 9 4 8 .  
9 6 1 .9 7 4 - 9 7 6  (1 9 7 4 )

(e l 50 C .J .S . Juries § 123 t l9 4 7 |

47  Am. Ju r. 2d Ju ry 1 3 3 - 1 3 5  
(1 9 6 9 )

I f )  89 C .J .S . T ria l f§  4 5 1 . 4 5 7 . 4 6 2  
(1 9 5 5 )

75 Am. Ju r. 2d Trial §§ 9 4 0 - 9 4 4 .  
9 9 9 - 1 0 0 2 . 1 0 0 5 . 1 0 0 9 (1 9 7 4 )

Ig ) 89 C .J .S . Tria l §§ 465  469  
(1 9 5 5 )

75 Am. Ju r. 2d T ria l $§ 1 0 2 5 - 1 0 4 0  
(1 9 7 4 )

(hi 89 C.J.S Trial § 482 U 9 S 5 | 

76 Am . Jur. 2d Trial § 1072 (1 9 7 5 )  

( i )  C .J.S . Tria l § 4 82  (1 9 5 5 )

Civil Rule 4 9  

Collarerai References

Generali

5 A  Moore. Federal Practice 4 9 .0 1 . 
4 9  0 5 - 4 9 . 0 7  12d ed. 1980 )

9 W ijght arid M iller, Federal Practice 
a.id Procedure §§ 2 5 0 1 - 2 5 0 3  (1 9 7 1 )

ta l 8 9  C .J.S . Tria l $§ 4 8 6 - 4 9 0 .  5 2 0  
(1 9 5 5 )

76 Am lu r . 2d T ria l §§ 1117 . 1 1 1 9 -  
1 132 11975 )

(b ) Same as Fed. R. Civ. P. 4 9 (a )

5A M oore . Federal Practice 4 9 . 0 2 -  
4 9 .0 3  12d ed. 1980 )

9 Wright and M iller, Federal Practice 
and Procedure §§ 2 5 0 5 - 2 5 1 0  1 1 9 7 1 )

(c ) Same as Fed. R. Civ P. 4 9 tb )

5A M oore, Federal Practice 4 9 .0 4  
(2 d  ed 1980 )

9 Wright and M iller. Federal Practice 
and Procedure 2 5 1 1 - 2 5 1 3  (1 9 7 1 )

Cases

li is incumbent on a party requesting 
a special verdict to see that the cou rt 
gives the instruction required by Ru le  
4 9 (b ) . and failu re o f  a ju ry  to answer 
special interrogatories is not erro r where 
no instruction o r exp lanation was re­
quested and none given. G rezory v. 
Padilla, Op. No. 139 . 3 79  P2d 951 
(A laska 1963 ).

rMasna rv ui c aupp . .so . •* a i i-o-. /Wlinos I K  DO

C I V I L  R U L E S 4 8 - 4 9



50 ANNOTATIONS

Lncontradicted t-’stim ony o f  two 
witnesses sustained ju ry 's  finding in 
answer to written in terrogatories that 
area svas ovcrcut and supported  verdict 
and judgment en tc ..d  below- United 
Geophysical C o rpo ra '.on  v. Culver. Op. 
No. 2 3 0 . 394 P2d 393 (A laska 1 964 )

Number and fo rm  o f  in terrogaioncs 
rested in the suund d iscretion  o l ihe trial 
judge which was not abused where issue 
was fa ir ly  presented to the ju ry  by the 
interrogatories he e lected to submit. 
Patterson v. Cushman. Op . No. 333 . 
394 P2d 657  (Alaska 19641 .

Where counsel fo r  the defendant is 
given an opportunity p rio r  to  discharge 
o f  the ju ry  to object to p la in t iff's  verdict 
and the defense counsel expresses his 
satisfaction with the ve rd ic t, the right to 
challenge the consistency o f  answers to 
ju ry  interrogatories and the verdict is 
waived. City o f  llom c r v . Land's tn d  
Marine. Op. No. 58 \  4 5 9  P2d 475  
(A laska 1969 ).

An error in subm itting compound 
interrogatories to a jii y does not neces 
sarily constitute plain e rro r. Holiday 
Inns o f  America. Inc. v. Peck. Op. No. 
1 024 . 5 20  P2d 87 (A laska 1 9 7 - ) .

A llhough one in te rrogato ry o f  the 
special verdict was e rroneous , other 
interrogatories plainly instructed the 
ju ry  to do that which the erroneous one 
did no t. and so rendered the error harm ­
less. L o o f v. Sanders, O p . No. 2 859 . 
6 8 6  P2d 1205 (A laska 1 9 8 4 ) .

Civil Rule 50 

Collateral References

Generally

5A Moote. Federtl Practice 50.01 
12 d ed. 1980 )

9 Wright m d M iller. Federa l Practice 
and Procedure §§ 2 5 2 1 - 2 5 3 2  (1 9 7 1 )

Annos CR 56

(a t Same as Fed R. Civ P i o u )

5A M oore. Federal Practice 5 0 0 2 -  
5 0 .0 6  12d ed. 1 9 8 0 i

9 Wright and M iller. Federal Practice 
and Procedure ' j  2 5 3 3 - 2 5 3 6  1 19 7 1 )

(h i Same as Fed. R Civ P 5 0 (b l

5A Moore, Federal Practice 5 0 .0 7 -  
5 0 .1 2  (2 d  ed. 1 9 8 0 )

9 Wrighi and M iller. Fede-, l Practice 
and Procedure s§ 2 5 3 7 - 2 5 3 9  | | 9 7 | )

|c ) Same as Fed. R . Civ. P 50 (c )

5A M oore , Federal Practice 5 0 .1 3 -  
50 .1 4  (2d  ed. 1 980 )

9 Wright and M iller. Federal Practice 
and Procedure 5 2 5 39  1 1 9 7 ! )

Id ) Same as Fed. R . Civ. P. 50 (d )

5 A M oore . Federal Practice 50 .15
(2d  ed. 1 980 )

9 Wright and M iller. Federal Practice 
and Procedure § 2 5 4 0  (1 9 7 1 )

Cases

I. Standard o f  Review
A. In General
B. Tests

II M otion fo r  D irected Verdict 
HI. M otion fo r Judgment

Notwithstanding the Verdict 
IV . M otion fo r a New Trial

1. Standard of Review

A. In General

Granting m otion  fo r judgment .ot- 
wtthstandmg the verdict did not mean 
automatic denial o f  an alternative 
m otion fo r a new trial based on grounds 
which were pot appropriate for 
consideration on m otion fo r  judgment 
n.o.v. A laska Brick C o . v. McCoy. Op.

A laska R  o f  C Supp. No. 45 11-84
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Civil Rules 52

Rule 52. Findings by the Court.
(a) Effect. In all actions tried upon the facts without a jury 

or with an advisory jury, the court shall find the facts specially 
and slate separately its conclusions of law thereon and judg­
ment shall be eniered pursuant to Rule 58; and in granting or 
refusing interlocutory injunctions the court shall similarly set 
forth the findings of fact and conclusions of law which con­
stitute the grounds of its action. Requests for findings are not 
necessary for purposes of review. Findings of fact shall not be 
Set aside unless clearly erroneous, and due regard shall be given 
to the opportunity of the trial court to judge of the credibility 
of the witnesses. The findings of a master, to the extent that 
the court adopts them, shall be considered as the findings of 
the court. If an opinion or memorandum of decision is filed, it 
will be sufficient if the findings of fact and conclusions of law 
appear therein. Findings of fact and conclusions of law are un­
necessary on decisions of motions under Rules 1 2 or 56 or any 
other motion except as provided in Rule 41(b).

(b) Amendment. Upon m tion of a party made not later 
than 10 days after the date shown in the clerk’s certificate of 
distribution on the judgment the court may amend its findings 
or make additional findings and may amend the judgment ac­
cordingly. The motion may be made with a motion for new 
trial pursuant to Rule 59. When findings of fact are made in 
actions tried by the court without a jury, the question of the 
sufficiency of the evidence to support the findings may there­
after be raised whether or not the party raising the question has 
made in the court an objection to such findings or has made a 
motion to amend them or a motion for juugment.

(c) Prepaiation and Submission. The preparation and sub­
mission of findings of fact and conclusions of law shall be 
governed by Rule 78. (Amended by Supreme Court Order 258 
effective November 15. 1976; and by Supreme Court Order 
55d effective April 4. 1983)

B
(a) CROSS REFERENCE: Civ. Form 84

Alaska R of C Supp. No. 39 5-83 CR 161

/,



9 Wright and M ille r, Federa l Practice 
and Procedure § 2 5 8 2  C l9 7 1 )

It was not error tor the cou rt to  give 
requested instructions defining the duty 
o f  one in a sudden emergency where the 
circumstances o f  the sudden emergency 
were covered by instructions defining 
negligence generally. F e rre ll v. Baxter, 
Op. N o . 6 8 8 . 484 P2'J 2 5 0  (A laska 
1 9 7 1 ) .

I. In General 
I I .  Support fo r  Findings 

A . Ree remcnts 
li. Cor ..u c tion  

I I I .  C learly E rroneous Ru le

1. In General
Splitting ju ry  instructions concerning 

loss o f  consortium into one instruction 
defining consortium damages and an­
other in form ing the ju ry how  to evaluate 
such damages is error. Grasle E lectric C o . 
v . C la rk , Op. No. 1074 . 5 2 5  P2d 1081 
(A laska 1974 ).

F inding which has the indirect e ffect 
o f  finding that proceedings o f  a tax sale 
up to and including the issuance o f  the 
tax deed were not e rroneous , illegal or 
vo id , was set aside where this was not an 
issue in the case. W ells v. N oey , Op. No. 
1 4 2 , 3 8 0  P2d 8 7 6  (A lask, '9 6 2 ) .

In  “ slip and fa i l"  tort case, ju ry  need 
n o t be instructed as to how a reasonable 
person peform s the activity o f  walking. 
H atfie ld  v. Universal Services, Inc ., Op. 
No. 2 2 8 8 . 622  P2d 984 (A laska 1 9 8 1 ) .

C ivil Ru le 5 2 (a ) was disregarded by 
tria l judge ’s fa ilu re to direct entry o f  
judgment in the civil docket in the 
manner provided by Civil Rule 74. 
Lowe v. S en io r, Op. N o . 166 . 385 P2d 
9 4 2  (A laska 1 9 6 3 ) .

Ob jections to  the findings o f  fact, 
conclusions o f  law o r  judgm ent below 
arc not a prerequisite to  challenge the 
ins. "c iency o f  evidence on appeal. 
Isaacs v. H ickey. Op. N o . 2 1 0 , 391 P2d 
4 4 9  (A laska 1 9 6 4 ) .

Col lateral  References
Generally

5 A Moore. Federal Practice 52 .01  
5 2 .0 2 , 5 2 .1 3  (2d  ed. 1980 )

This ru le which requires findings o f  
fact was no t applicable to appellate 
review by the superior court on an ad­
m inistrative agency's decision where the

9 Wright and Miller, Federa l Practice 
and Procedure §§ 2571 -  2 5 7 3  (1 9 7 1 )
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negligence, the court's fa ilu re  to charge 
the ju ry  in an appropriate manner was 
not excused by the technical defects in 
the request to charge. Pepsi Cola 
Bottling  Co. v. Superior Burner Service 
C o ., Inc ., Op. No. 4 1 1 , 4 2 7  P2d 833  
(A laska 1967 ).

Rejection o f  proposed instruction 
was not erro r where the substance o f  the 
requested instruction was adequately 
covered by the instructions which were 
given b i’ the court. City o f  Fairbanks v. 
Nesbett. Op. No. 439 . 4 3 2  P2d 60 7  
(A laska 1 967 ).

(a ) Same as Fed. R . Civ. p. 5 2 (a )

5A M oore . Federa l Practice 52 .03  
- 5 2 .1 0 , 5 2 .1 2  (2d  ed. 1 9 8 0 )

9 W nght and M ille r, Federa l Practice 
and Procedure §§ 2 5 7 4  -  2581  (1 9 7 1 )

(b ) Same as Fed . R . Civ. P. 5 2 (b )

5A M oore . Federa l Practice 52.11 
( 2 d ed. 1 9 8 0 )
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superior court did not conduct j  trial 
dc novo and was not the finder o f  fact. 
Employers' L iab ility Assurance C orp . v. 
Bradshaw. Op. No. 3 6 0 . 4 1 7  P2d 6 0 0  
(A laska 1966 ).

In disposing o f  m otions fo r summary 
judgment II is unnecessary lo r  the trial 
court to make findincs o f  fact. P a lm  v, 
Serv-U-Mcat Company Op No. 367, 
419  P2d 201 (A laska 1 9 6 6 1: A laska 
State Housine A u tho rity  v. C on tcn io , 
Op. No. 435'. 4 3 2  P2d 117 (A laska 
1967).

Judeine the credib ility o f  witnesses 
and weighing conflicting evidence ssas 
the trial cou rt ’ s Junction Associated 
Enemcers & Contractors . Inc . v. H . & VV. 
Const. C o.. Inc.. Op N o . 4 6 2 . 43b  P2d 
224 (A laska 19681.

It is not the intent o f  Ru le 7 8 , requ ir­
ing counsel fo r the successful party to 
prepare findings o f  fact, to  delegate to 
counsel the trial judge's prim ary duty 
o f  personally finding the facts under this 
rule. Fairbanks Builders, Inc . v. M orton  
DeLima, Inc .. Op. No. 5 8 2 . 4 83  P2d 194 
(Alaska 1971 ).

An appellate court in reviewing 
decision, must take the view o f  the 
evidence most favorable to the p re­
vailing party in the lower court Gtaliam 
v. Rockman, Op. No. 8 5 4 . 5 04  Pad I 351 
(Alaska 1972 ).

Where there is a variance between 
the court's oral ruling on a m otion fo r 
summary judgment and the w ritten 
findings prepared by the prevailing 
party, the ora l ruling con tro ls . C on­
cerned Citizens o f  South Kenai Penin­
sula v. Kenai Peninsula Borough. Op. 
No. 1093 . 527  P2d 4 4 7  (Alaska" 1 9 7 4 ) .

C redibility choices are fo r the trier 
o f  facts to make and his selection will 
generally be accepted by a reviewing 
court. B .B . &. S. Construction C o .. Inc. 
v. S lone . Op. No. 1 143 . 535  P2d 271 
(Alaska 1975 ).

I atlurc to obicct to Undine o f laci in 
action tried by cou rl w ithout jury docs 
nni waive any ob jection to such lind ine 
on appeal. Casperson v. Meeclr. Op. No 
170U. 583  P2d 218  <Alaska 1978 ).

In reviewing superior c ou rt ’s assumed 
conclusion that petitioner's activity was 
abnormally dangerous, leading to im posi­
tion o l absolute liab ility , the supreme 
court was free to reach an independem 
conclusion based on the same mintcsti- 
monial record o f  undisputed facts pre­
sented below . Yukon  Equipment v. 
F ireman's Fund Ins. C o.. Op No. 1754 . 
585  P2d 1206 (A laska 1978 ).

In eoniract action where extrinsic 
evidence was in dispute, the ttial court's 
factual Jindrngs based upon the extrinsic 
evidence could no l be reversed unless 
clearly erroneous. Jackson v. Nanale. 
Op No. 2 7 7 3 . 6 77  P2d 242  (A laska 
1 9 8 4 ) .

In guardianship jiroceeding. inco rpo r­
ation o f  probate master s report in 
superior court's order appointing guard­
ian was proper. Matter o f O .S .D .. Op 
No. 2 7 4 4 . 67 2 !>2u i 304  (A laska 1 9 8 3 1.

II. Support for Findings 
A. Requirements

The trial couri cannot make a tem­
porary restraining order into a p re lim i­
nary in junction unless it sets fo rth  the 
findings o f  fact and conclusions o f  law 
in support o f  its action. M iller v. A tk in ­
son. Op No. 4 9 . 365 P2d 5 5 0 . 552  
(A laska 1961 ).

It is (lie duty o f  a trial court to deal 
adequately with and slate with clarity 
what it finds as facts and what it holds 
as conclusions o f  law . The findings 
and conclusions should be so clear and 
explicit as to give the supreme court a 
clear understanding o f  the basis fo r the 
decision made. D ikcrson v. Geiermann,

(7 5 85 Aiasna is 01 v. aupp . .s o . j o  a-ao
A n n n c  P P  A  1
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Op No. 6 0 . 368  P2d 3 1 7  (A lm ka 
1962 ).

Rule 5 2 (a ) is tn an tljlo rs  jn d  must be 
complied w ith. Merrill v. M errill, Op. 
No. 6 2 . 368 P2d 54 6  (A laska 1962 ).

T lio urposos o f  Ru le 5 2 (a ) are three­
fo ld : .is an aid in the tria l judge's p ro ­
cess o f ad judication : fo r (he purposes 
o f  res adjudicata and estoppel bv judg ­
ment, and as an aid to the appellate 
court on reviess. M errill v. M errill, Op. 
No. 6 2 . 368 P2d 54 6  (A laska 1962 ),

Under Rule 5 2 (a ) il is the v'uty o f  the 
(ria l court, by su ffic ien tly derided  and 
esp licit findines " to  gnc (he .p pe lla te  
court a clear understanding o f  t ie basis 
o f  the trial court's decision, and to en­
able it lo  determ ine the grou ids on 
sshich the tria l court reached its 
decision ” , Merrill v. M errill, Op. No. 62 . 
368 P2d 546  lA laska 1962 ).

Undines need on ly be sufficient to 
indicate the factual basis fo r  the u lt i­
mate conclusion. Spenard Plumbing & 
Heating v, W right, Op. No, 8 1 , 3 70  
P2d 519 <Alaska‘ l9 6 2 ) .

Where the trial cou rt, as trier o f  (he 
facts, with every opportun ity  to judge 
the credibility o f  a ll titc witnesses, found 
the existence o f  an o ra l contract and the 
terms o f  (hat contract the supreme 
court is bound by (hose findings unless 
thev are clearly erroneous. N ord in v. 
Zimmer, Op. No 96 . 373  P2d 738  
(A laska 1962).

T ria l court comm itted no erro r in 
fading to make findings o f  fact and con ­
clusions o f  law where it granted defen ­
dant's m otion fo r summary judgm ent. 
Lrsve v. Baggers, Op. No. 110 , 375 
P2u 99  (A laska 1962 ).

The supreme cot'” ', scope o f  review 
in judge-tried cases is lim ited lo  the 
determ ination o f  whether the court's 
findings art clearly erroneous. State v.

Phillips, Op No. 6 1 9 . 4 7 0  P2d 266 
(A laska 1970 ).

The find ing : o f  a trial .o u rt  silling in 
adm irab ly w ill not be disturbed unless 
they are clearly erroneous. S la te  v. 
S tan ley , Op No 8 6 5 . 5 0 6  P2d 1284 
lA laska 1973 ).

The supreme ■ iurt in reviewing a 
crim inal conviction in which there is a 
challenge to the su 'ficiency o f  the evi­
dence cannot add to a fin d 'te  o f  fact but 
w ill take notice A facts appearme in 
evidence which are undisnuied. Hughes 
v. S la te . Op. No. 9 2 6 , 5 . 3  P2d 1115 
(A laska 1973 ).

In reviewing findines oi fact o l a trial 
judge- sitttng svii'tout a ju rv  the supreme 
court is bound by the ”  .early errone­
ous" standard. Larman e. ICodiak Elec­
tric Association, Op. No. '50 , S |4  P2d 
1275 iA laska 1973).

This rule docs not require that fin d ­
ings and conclusions be properly labeled 
o r even that express findings be made on 
a ll questions, so long as the record 
c learly indicates that the court consider­
ed the matter and resol.ed each critical 
and actual dispute. Urban Development 
C o. v. D ekreon , Op. No. 1083 . 5 2 6  P2d 
325  (A laska 1974 ).

It  is the trial court's duty under this 
rule to make findings sufficient to eise 
a clear understanding o f  the basis o f  its 
decision in order to enable an in te lli­
gent review on appeal. State v. I ’Anson, 
Op . No. 1 102 . 5 29  P2d 188 (A laska 
1 974 ).

It is the duty o f  a trial court by su ffi­
ciently detailed and exp licit findings to 
give the appellate coutt a clear under­
standing o f  the basts o f the tria l court's 
decision and to enable it to determ ine 
the ground on which the tria l court 
breached its decision. Wjgger v. O lson , 
Op. No. 1 1 2 5 ,5 3 3  P2d 6  (A laska 1975 ).

Annos CR 62 Alaska R o f  C Supp. No. "0  2-86
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CIVIL R I L L S

In making a w ritten  statement a I 
reasons tur densmg -  mono- to  appeal 
at p ub lk  expense, j  iudce <(>ould take 
care to state with particu larity and in 
detail prelim inary and basic tacts upon 
which he relied. O n ly  if the judge makes 
such findings vvill the su p re ir : court be 
able to have a cleat understanding fit the 
basis lo t the judge's decision. Johnson v. 
Johnson, Op. No. 1 229 . 544  l>2d 1028 
tA laska 19761.

As a general ru le , findines o f  fact 
must include as much o f  the subsidiary 
facts as is neccssarv to  disclase to the 
res tew me court the steps bs w hich the 
trial c l ’  reached its u ltim ate conclu­
sion on each factual issue. S ta le  v. K a au . 
Op No, 1536 . 5 7 2  P2d 775  lA laska 
1977 ).

Courts decision to increat" child sup­
port payments pursuant to a m otion  to 
m odify original d ivorce decree was de­
ficient because it contained no findings 
o f  fact Hcadlough v. I lead! lueh. Op. 
No. 2 463 . 6 3 9  P2d 1C 10 (Alaska' 1982 ).

findings are sufficient i f  they provide 
the reviewing court w ith a clear under­
standing o f  the basis fo r the trial court's 
decision, Uchitel v. Telephone Co.. Op. 
No. 2519 , 6 4 6  P2d 229  (A laska 1982 ).

When (he tria l court dismisses a com- 
plautt on the ground that the p la in tiff 
has shown no right to re lie f, it must 
enter findings o f  fact and conclusions o f  
law Winn v. M annhalter, Op. No. 2 9 8 8 . 
708  P2d 4 4 4  (A laska 1985 ).

B. Construction

In an action involving an attorney's 
claim fo r legal services rendered, the 
tria l court ought to have determined 
whether jn  attorncy-chent relationship 
was created by contract, express o r im­
plied. and should have made findings o f  
fact and conclusions o f law to disclose 
the basis fo r  its decision. D ickerson v. 
Geiermann. Op. No. 6 0 . 3 68  P2d 217  
(A laska 1962 ).

I f  one o f  the questions presented at 
trial is con tro lled  hy equitable principles 
which underlie '.he common law action 
in assumpsit fo r mones had and 
received, the superior court ought to 
have decided whether the evidence dis­
closed a state o f  facts which, measured 
by equitable standards, would have en­
titled appellant to the recovery which 
she sought. Dickerson v. Geiermann. Op. 
No. 6 0 . M 8 P2d 217  (A laska 1962 ).

Evidence held sufficient to support 
lindine ot adequate consideration in ac­
tion to stt aside land contract. H it/ v. 
P roperly  Investments. Inc .. O p . No. 
6 5 .3 6 8  P2d 9 2 9  lA laska 19621.

T indit e o f trial court that en fo rce­
able o ra l contract was fo rm ed held lustt- 
lied. E llio t e l al. v. Sanda l. Op. No. 74 , 
369  P2d 890  (A laska 1962 ).

I mditte o f (ria l court that an agency 
by estoppel existed seas supported by 
adequate evidence. E llio t et al. v. Sandal. 
Op. No. 7 4 . 369  P2d 8 9 0  (A laska 1962 ).

find ing  that a third person w a ' t  ai 
a party to an agreement entered ini a • c- 
(ween (he parties, and therciote ns.' in 
indispensable pa riv . was amply 
supported by (he evidence. N ordin v. 
Z immer. Op No. 9 6 . 373 P2d 738 
lA laska 1962).

Evidence supported finding o f  gross 
o r wanton negligence where defendant 
le ft a truck parked on a bush airfie ld 
causing p la in t if fs  airplane to collide 
with it. McLemore v. Harris. O p . No. 
102. 374 P2d 4 K ) (A laska 1962 ).

Evidence supported finding that test­
ator was competent to  execute w ill. 
K ra ft v. K ra ll . Op. No. 103 . 3 74  P2d 
413  (A laska 1962 ).

Evidence supported finding (hat 
changes made by a lessee In leased 
premises were alterations instead o f  
redecor3ttons. Anderson v. Jacobs. Op. 
No. 105, 374 P2d 4 8 9  (A laska 19621.

A laska R o f  C Supp. No. 5 0  2-S6 A n n o s  C R  62-1
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I indings that lire department wax 
negligent were not d ea rly  erroneous and 
would not be set aside. fx irban ks & 
La ilirop  Co. v. Schaiblc, Op. No. 97 , 
375 P2d 201 lA laska 1962).

Evidence supported finding that a 
fire wias caused hy loose lue l lin ings. 
George v. W illm an. Op. No. 134, 379 
P2d 103 (A laska 1962 ).

Evidence supported findings that 
plaint i l l w as negligent. Van Rccnan v. 
Go lden Valley E lectric. Op. No. 127, 
379  P2d 9 5 8  (A laska 1962).

Annos 62-2 Alaska R o fC  Supp. N o . 5 0  2-86



C IV IL  RULES

Trial court was correct in finding 
that defendant had failed to prove the 
allegations o f  their counterclaim  Wells 
v. N ocy . Op. S o . U 2 .  3 8 0  P2d 876 
(A laska 1 962 )

In a case heavy with demeanor evi­
dence and tried w ithout a ju ry , it was 
the task o f  the trial court to resolve 
apparent con flic t between the evidence 
o f  Ihc p la in tiff and n f  the defendant. 
Monsma v. W illiams. Op, No. 161 . 385 
P2d 107 (A laska 1963 ).

In action fo r damaces fo r an alleged 
assault whicn was tried w ithout a ju ry , 
trial court committed no e rro r in finding 
defendant’s plea o f  guilty in prior 
crim inal action arising ou t o f  the same 
events persuasive hut not conclusive 
against the defendant. Monsma v. 
W illiam s. Oo. No. 161 385 P2d 107
(A laska 1963 ).

O ra l decision o f tria l judge indicated 
a sufficient factual basis fo r  entry o f  a 
fo rm a l judgment by a successor judge, 
Hale v. C ity o f  Anchorage, Op. No. 189 . 
389  P2d 434  (A laska 1964 ).

F o r setting aside findings o f  fact o f 
the trial court as "c lea rly  e rroneous." 
there must exist a stronger basis than a 
mere difference in personal judgment. 
Isaacs v. H iekev. Op. No. 2 1 0 . 391 P2d 
4 4 9  lA laska 1 9 6 4 ) . '

Findings o f  trial court approving a 
receiver’s report and failing to find him 
guilty o f  negligence or bad faith  could 
not be set aside under Ci’ ii R - ie  5 2 (a ) 
although the supreme court may have 
viewed the facts d iffe rence  as initial 
trier o f  fact, where no clear e rro r and no 
failu re to make a sound survey o f  o r to 
accord the proper e ffect to cogent facts 
appeared from  the exam ination o f  the 
records. First National Bank o f  Fa ir­
banks v. Dual. Op. No. 2 2 3 . 392  P2d 
46 3  (A laska 1964 ).

The tria l c ou rt ’s specific finding that 
defendant had ora lly  promised to be 
solely responsible fo r the pa> nent o f  j  
prom issory n o te , su ffic iently •ccativrd 
the con ten tion  that p la in tiff who was 
co-signcr o f  the note was entitled at tnc 
most to  vac fo r  con tribu tion  and it was 
not necessary fo r the tria l court to make 
findings asserting the negative o f  the 
issue presented. Herning v, Wieger, Op 
No. 2 8 4 . 398  l’ 2d 1002  (A laska 1965 ).

Where the tria l judge had a rational 
basis fo r  concluding tliai the mother 
was a fit person to have custody o f  the 
child such finding shall not he disturbed 
on appeal. W ilson v. M itche ll. Op No. 
3 0 1 .4 0 6  P2d 4 (A laska 1 9 6 5 ) .

Tindings o f  tria l cou rt which under 
the record were supported by substantial 
evidence cou ld not be disturbed on 
appeal because o f  some inconsistencies 
in the testim ony. K enai Power C o rpo ra ­
tion v. S iranberg . O p . N o . 3 5 0 .4 1 5  P2d 
6 5 9  (A laska 1 9 6 8 ) .

The ru le that a tria l judge has the 
duty to make su ffic ien tly  detailed 
and exp lic it findings o f  fact in order to 
a ffo rd  the reviewing cou rt a c lear under­
standing o f  the basis fo r his decision 
applies io  mechanics’ and materialmen's 
forec losu re actions. M oores v. A laska 
Metal Build ines. In c .. Op. No. 5 1 5 . 44b 
P2d 581 (A laska 1 9 6 8 ) .

Strict compliance with provisions o f 
this rule requiring findings o f  fact and 
conclusions o f  law and setting out 
reasons fo r the issuance o f  a pre lim inary 
in junction is required particu larly in 
circumstances where the tria l court is 
enjoining en forcem ent o f  an adm ini­
strative regulation o r statute. Departm ent 
o f  Fish & Game v. P innc il, Op. N o . 5 8 6 , 
461  P2d 4 2 9  (A laska 1 9 6 9 ) .

Where an o rder o f  fina l judgment 
incorporates language o f  an earlier 
in te rlocu to ry  order which is supported 
with necessary findines o f  fact and

Alaska R  o f  C Supp. No. 4 2  2-84 Annos C R  63
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III. Unsupported Findings - 
Clearly Erroneous Rule

conclusions o f  law . no prejudice results 
from  a lack o f  findines and conclusions 
to support Hie entrv o f  partia l judgment. 
Moran v. Kenai Tossing and Salvage, 
Inc .. Op S o . 1 036 , 523  P2d 1237 
(A laska 1974 ).

fin d ing  o f  o ra l contract fo r sale o f 
homestead w ou ld  not be reversed 
because not c learly erroneous. Jackson v. 
W hite, Op. No. 1 334 . 5S6 P2d 530  
lA laska 1976 ).

Findings o f  fact and conclusions o f 
lasv were su ffic iently detailed to meet 
the requirements o f  paragraph (a ) o f  this 
ru le . C ity o f  Kenai v. F ille r , Op. ,‘ 'n, 
1 4 6 3 .5 6 6  P2d 6 7 0  lA laska 1977 ).

The court's findines o f  fact concern- 
inc its apportionm ent o f percentages 
In a comparative negligence case were 
adequate to  meet the requirements o f  
this ru le . State v. K aa tz , Op No 1536 . 
5 7 2  P2d 775  (A laska 1 9 7 7 ) .

The determ ination o f  whether the 
doctrine o f  quasi-estoppel is applicable 
is essentially a factual one and. as such, 
w ill not be disturbed on appeal unless 
the findings on which it is based arc 
c learly erroneous. Jam ison v. C onso li­
dated U tilities. Inc .. Op. N o . 1 5 7 6 . 576  
P2d 97  (A laska 1 9 7 8 ) .

In an action on an open account, trial 
court's implicit fac tus ’ finding that 
certain insurance payments were paid 
was not c learly erroneous. Eagle A ir v. 
C o rro on , E tc ., Op. N o . 2 5 3 8 , 6 4 8  P2d 
1000  (A laska 19821 .

Where cou rt held that a purpe.ted  
lease agreement created a security 
Interest by giving the lessee the op tion  o f 
owning the p roperty  fo r a nom inal 
consideration, the nom ina lity o f  the 
op tion  price was a factua l determ ination 
which cou ld  not be set aside unless 
clearly erroneous Western Enterprises v. 
Axtic O ffice  Machines, Op. No. 2 7 0 7 , 
667 P2d 1232  (A laska 1 9 8 3 ) .

The findings o f  the trial cou rt wetc 
not supported by the evidence and were 
"c lea rly  e rroneous" as to whether 
there had been a m istake in payment 
o f partnership salaries. Durkee v. Busk. 
Op No. 17, 355  P2d 5 8 8 . 5 9 3  lA laska 
I9 6 0 ) .

While regard mu't be given to the 
opportun ity  o f  the trial cou rt to judge 
the credibility o f  witnesses, the findings 
o f  that cou rt are not conclusive when 
the entire evidence convinces the review­
ing court that a m istake has been com ­
m itted . ' ink v, Patrick. Op . No. 5 2 ,3 6 7  
P2d 157 159 (A la s ) 1 9 6 1 ) .

Where the trial cou rt has (ailed to 
com ply with Civil Ru le 5 2 (a ) , the 
norm al practice is fo r the appellate 
court to remand the case fo r appropriate 
findings o f fact and conclusions o f  la v , 
but where the judgment itse lf cannot be 
understood , the court may vacate the 
judgment and return the case to  the 
superior cou rt fo r a new tria l. D ickerson 
v. Geiermann. Op No. 6 0 . 3 6 8  P2d 2 1 7 . 
219 (A laska 1 9 6 2 ) .

Where the basis fo r the trial court's 
decision cannot be determ ined from  the 
finding o f  facts, the Supreme Cou rt will 
temand the cause to the superior court 
fo r ihc purpose o f  m ak .ig  appropriate 
findings o f  fac t, and i f this cannot be 
done, the superior cou rt shall, in lieu o f 
making lu rth e r findings o f  fact, g iant a 
new- tria l. Merrill v. M errill. Op. N o . 6 2 . 
3 6 8  P2d 5 4 6 , 5 4 8  (A laska 1 9 6 2 ) .

Evidence held insufficient to  support 
finding that real estate b roke r had 
faded to produce a purchaser who was 
ready, willing and able to j archase in 
accordance with terms o f  the earnest 
money receipt and agreement. Pasley v. 
Barber. Op. No. 6 4 . 3 6 8  P2d 54 9  
(A laska 1 9 6 2 ) .

A n n o s  C R  6 4 Alaska R o f  C Supp. N o . 4 2  2-84
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C IV IL  RULES 52

Where findings o f  fact are c learly 
erroneous, they w ill be set aside. Rogge 
v. Weaver. Op. No. 6 3 , 368  P2d 8 1 0 . 
813 (A laska 1962 ).

F inding o f  tria l court that prom issory 
note had been paid held not supported 
by evidence. Awes. Adm. v. Walker. Op. 
No. 6 7 , 3 7 0  P2d 187 (Alaska 1 9 6 2 ) .

A laska R  o f  C Supp. No. 4 2  2-84 Annos CR 64-1
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C IV IL RULES 52

Where dc iondant'l automobile 
skidded out o! Its lane o f  tra ffic  on an 
icy street and siruek p la in tiff, trial 
c ou rt ’s finding that defendant was no' 
negligent was not supported by the 
evidence, as the burden o f  proving 
excuse or ju s tifica tion  lo r violation Id ; 
on defendant and he failed to dlscharg, 
this burden. Rogers v. Dubicl, Op. No. 
9 4 . 373  P2d 295 lA laska 1962).

Where findines o f  the trial court we' 
not su ffic ien tly  detailed and explicit to 
gne the appellate court a clear under­
standing oi the basis o f  the decision, 
case was remanded fo r the purpose o f  
making su ffic ient findings o f fact. 
Ham ilton v. L o tto , Op. No. 211 , 391 
P2d 9 4 8  lA laska 1964 ).

Findings o f  fact were not adequate 
to determ ine v H certainty what facts 
were found by the <.ourt, and as a rest:!! 
the conclusions o f law served no hclptul 
purpose. S tock & Grove, Inc. v. C ity o f 
Juneau. Op. No. 292 . 4 03  P2d 171 
(A laska 1965 ).

Medical malpractice case tried with­
out a ju ry  was remanded tor the p u r p le  
o f  making more specific and detailed 
findings in regard to past and future 
damages fo r physical impairment and 
past and fu tu re damage: by loss o f  time 
and impairment o f  earning capacity, 
Patrick v. Scdw ick. Op. No. 338 . 41 ? 
P2d 169  (A laska 1966 ).

Where in a case arising under a 
mechanic’s lien statute the findings o f  
f i e  did noi indicate whether a deter- 
m .nation o f  "know ledge" o f  construc­
tion by the owner as required under the 
applicable statute fo r the creation o, 
such lien w?s made by the cou rt, and the 
conclusions o f  law were insufficiently 
articu late as to the rules o f  law relied on 
by the cou rt, the case was remanded and 
the tria l judge was empowered, i f  he s" 
determines, to  hear additional evidence 
or ordei a new trial. Vaara v. Ketchikan 
Spruce Mills, Op. No. 4 4 1 , 4 3 2  P2d 618  
(A laska 1967 ).

Where an action by a prisoner againsi 
the state for in juries allegedly sustained 
while being transported in a truck a lte r 
a htp operation is dismissed on the 
merits w ithout any findings o f  fact being 
made, the case w ill be remanded lo r 
purposes o f  making adequate findings 
o f  fact and conclusions o f  law, includ­
ing findings as to the cou rt ’s judgment 
o f  cred ib ility  o f  the p lam till and Ins 
witnesses. Bohm  v. S ta te . Op. No. 543 . 
4 5 3  P2d 4 1 0  lA laska 1969 ).

Cleat error w ill not be found unless 
the reviewing court is convinced on the 
whole record that a m istake has been 
com m itted . Paskvan v. Mesich, Op. No. 
5 5 7 . 4 5 5  P2d 229  (A laska 1969 ).

A p ie lim inary in junction  which is 
g lin ted  w ithout setting fo rth  the reasons 
fc r rhe issuance o i  the in junction and 
w ithout findings o f  fact and conclusions 
o f  law which articu late grounds fo r the 
issuance o f  the pre lim ina ry in junction 
as required by this ru le is procedurally 
defective and w ill be vacated. Depart­
ment o f  Fish &. Game v. P innpll. Op. No. 
5 8 6 .4 6 1  P2d 4 2 9  (A laska 1969 ).

The supreme court w ill vacate rarher 
than remand where a prelim inary in junc­
tion is p roccdura lly  defective and where 
a hearing has been /e ld  on a motion fo r 
permanent in junction and where a deci­
sion on the merits o f  the permanent in­
junction  is anticipated in the near fu ­
ture. Departm ent o f  Fish & Came v. 
Pinned, Op. No. 5 8 6 . 461 P2d 4 29 
(A laska 1969 ).

A finding is not c learly erroneous, 
unless, from  a review o f  the entire 
record , the supreme cou rt is le ft with 
defin ite and firm  conviction that a mis­
take has been made. State v. Phillips, 
Op. No, 6 1 9 , 4 7 0  P2d 266 (Alaska 
19 7 0 ) .

The c learly erroneous standard o f  re­
view applies to a ll tactual findings, in ­
cluding findings in cases tried entire ly on

Alaska K  o f  C Supp. No. 41 11-83 Annos CR 65
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tin. jsis o l written depositions, 
docum entary evidence and statements nt 
undisputed facts, as well as cases in­
volving demeanor evidence. Alaska 
Foods , Inc. v. American M fr.'s Mur. Ins. 
C o „  Up. No. 6 7 8 . 4 8 2  P2d 842  lA laska 
1 9 7 1 1

The c lcarlv erroneous standard o f re ­
view o f findings o f fact means some­
thing m ore than merely showing that it 
is more probable titan not that the trial 
judge o'as m istaken. The reviewing court 
must hi convinced, in a definite end firm 
way. il at a mistake has been committed 
and must be well persuaded by the party 
seeking to have the tria l |udee'v findings 
set aside. Alaska Foods. Inc. v. American 
M fr.'s Mur. Ins. Co.. Op, No, 678 . 4 8 2  
P2d 84 1 (A laska 1971 j.

A finding is "c lea rly  e rroneous" 
when, a lthough there may be evidence 
to su v  o n  it. the reviewing court is left 
w ith the defin ite and fitnt conviction on 
the entire rc - o t j that a mistake has 
been comm itted State v. Abbott, Op. 
No 8 0 4 . 4 9 8  P2d 712  (A laska 19721,

Before the supT om e court will reverse 
a finding o f  lact as clearly erroneous, the 
court must be convinced, in a definite 
firm  way, that a mistake has been 
com m itted . Moran v, Holman. Op, No. 
9 4 5 . 514 P2il 817  (Alaska 1973 ).

A imding is clcarlv erroneous and 
may Vo set aside on review when, a l­
though there may be evidence to support 
it. the court ts le ft w r 1- the definite and 
firm  conviction on the entire record th 
a m istake has been made. Peters v. 
Juneau-Doualas Cir! Seou l Council. Op. 
No. 1 0 1 8 . 5 1 9  P2d 826  lA laska 1974 ).

A "c lea rly  e rroneous" finding which 
may be set aside in review, is one which 
leaves the supreme court with a definite 
and firm  conviction in the entire record 
that a m istake has been made, although 
there may be evidence to support the

finding. F ron tie r S a loon . Inc. v. Sho rt. 
Op. No. 1345 . 5 57  P2d 77 9  iAlaska 
19761.

A finding o l u c i bv a judge in a In a l 
w ithoui a jury w ill be disturbed by a 
reviewing cou ri on ly il c learly erroneous; 
a finding is Clearly erroneous on ly  when 
the court is leti with the definite jn d  
firm  conviction on the entire record that 
a mistake has been committed. Hau.sam 
V. W oilrich . Op No, 1558 . 574  |>2d 805 
(A laska 1978 ).

Finding bs trial court that the Alaska 
Gay Coa lition  was deleted from  C ity ’ s 
Blue Bonk on municipal services because 
o f  ns po litica l focus was c learly errone­
ous where it was app jren t that the dele­
tion occurred because the coa lition was 
a homosexual o tgan i/a lion . Alaska Gay 
C oa lition  v. Sullivan, Op. No. 1 6 1 6 .5 7 8  
P2d 951 (A laska 19 7 8 1.

It was c lea rly  erroneous fo r trial 
court to conclude that certain facts were 
so generally known that jud ic ia l notice 
cou ld be taken o f them while at the 
same time deciding i fm  a com pany, 
whose svork routine ly involsed (hose 
same facts, was not chargeable with at 
least the same degree ot knowledge. 
Lewis v. Anchorage Asphalt Pav. Co., 
Op. No. 1 639 . 579 P2d 53 2  lA laska 
1978 ).

The supreme court w ill on ly  disturb 
tria l court findings when it is convinced 
that they are c learly erroneous, that ts. 
when it ts le ft with a defin ite and firm  
conviction on the entire record that a 
m istake has been made, even though 
there may be evidence to  support the 
finding. Martens v. Metzgar. Op. No. 
1 806 . 591 P2d 5 4 | (A laska 1979 ).

Under the "c lea rly  e rroneous" 
standard o f  appellate review, the amount 
o f  deference that must be erven to 
factual determ inations o f  rite sentencing

A n n o s  C R  6 6 Alaska R  o f  C Supp. No. 41 11-83
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court w ill vary , depending upon the ex ­
tent to which the sentencing court relied 
upon testimony in which the demeanor 
and credibility o f  witnesses played an 
important role. Juncby v. State. Op. No. 
72 . 641 P2d 823 lA laska \pp . 1982 ).

The "c learly erroneous" standard is 
still to be applied when the trial court's 
findings arc adopted from  those sub­
mitted by the prevailing party Stack 
v. M iller. Op No. 2 5 0 8 . 645 P2d 184 
i Alaska r\pp. 1 982 l.

A lthough breach o f contract claim 
wax dismissed by summary judgment, 
review o f  trial court's finding that the 
contract partia lly integrated would be 
based upon the "c lea rly  erroneous" 
standard, since during subsequent trial 
on re form ation  o f  the contract, the 
court reviewed and reaffirmed uv 
summary judgment findings on the 
integration issue. Alaska Northern 
Development. Inc. v. Alycska Pipeline 
Service Co.. Op No. 2 689 , 666 P2d 33 
lA laska 19 8 3 1.

A lthough a reviewing court w ill 
exercise its independent judgment in 
reviewing a trial court's interpretation 
o f a written contract w hen such findings 
are based exclusively upon documentary 
evidence, a "c learly erroneous" standard 
should be applied where extrinsic 
testimonial evidence has been presented 
and relied upon by the trial court in 
formulating its findings. Kennedy 
Associates. Inc. v. Fischer, Op, No. 
2 700 , 667  P2d 174 (Alaska 1983 ).

Where trial court heard and relied 
upon extensive oral v s lim on y  in 
interpreting inspection clause in a 
disputed real estate loan commitment 
agreement, application o f  c.early 
erroneous standard was appropriate in 
reviewing the court's resolution o f  the 
dispute. Kennedy Associates. Inc. v. 
Fischer. Op. No. 2 7 0 0 , o67 P2d 174 
lA laska 1983).

S in e ; arb itrator's exclusion o f 
w itness did not lead to the complete 
om ission o f  critical evidence, party wav 
a ffo rd ed  Ins right lo  a fa ir hcatine. at 
m ost, one fo rm  o f areurnc.ti was cloved 
o f f  by the arb itra to r, the arcumcnt it­
se lf was no t; accordingly, tria l c o u r l’ v 
conc lusion  that n w as gross e rro r fo r the 
a rb itra to r to exclude the witness was 
c learly erroneous. C ity o f Fairhankv 
Mun. L u l. St stem v. Lees. Op. No. 
2 9 7 7 . 70S P2d 4 5 7  (A laska 1 9 8 5 1.

Findings o f  fact bv tria l court will 
n o t be overturned unless c learly e rron ­
eous. Wcasun v, lla rv i lle . Op. No. 2 9 8 0 . 
7 0 6  P2d ?(I6 (A laska 19851.

Whether the parties ro an in form al 
agreement became bound prior to the 
d ra fting  and execution o f contemplated 
fo rm a l writings was a question o f  intern 
reviewable under the c learly erroneous 
standard. Ju liano v. Angeliru. Op. No. 
2 9 9 4 . 7 0 8  P2d 12.89 (A laska I9 8 5 i .

Civil Rule 53

Collateral References 

Generally

5A  S loo re , Federal Practice 53 .01  
-  5 3 .0 2  i2d  ed. 19801

9 Wright and M iller. Federal Practice 
and Procedure 2601 -  2 606  ( 1 9 7 1 1

ta ) S im ilar to Fed . R . Civ. P. 53ia>

f  A Moore, Federal Practice 5 3 .0 3  - 
5 3 .0 4  (2d  ed. 1980 )

9 Wright and M iller. Federal Practice 
and Procedure 2 6 0 7  -  2608  f 1 9 7 1 1

lb ) Same 's Fed. R . Civ. P. 5 3 (c i

5A  Moore. Federal i .actice 5 3 .0 6  
(2 d  ed. 19801

Alaska R o fC  Supp. N o . 50  2-86 AnnOS C R  66-1
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Rule 58. Entry of Judgment.

Subject to the provisions of Rule 54(b)- (1) upon a general 
verdict of a jury, or upon a decision by the court that a party 

shall recover only a sum certain or costs or that all relief shall be 

denied, the court or the clerk, u p o n  direction of the court, shall 

forthwith enter the judgment; (2) upon a decision by the court 

granting other relief, or upon a special verdict or a general ver­

dict accompanied by answers to interrogatories, the court shall 

promptly enter judgment. Even' judgment shall be set forth on 

a separate document. The entry of tne judgment shall not be 

delayed for the taxing of costs, but a blank space m ay be left 

in the form of judgment for insertion of costs by the clerk after 

the) have been taxed. (Amended by Supreme Court Order 258 

effective November 15. 1976; and b y  Supreme Court Order 554 
effective April 4, 1983)

CROSS REFEREN C ES : AS 0 9 .3 0 .0 1 0 ; , \ S  0 9 . 3 0 .0 2 0 :Civ. Form s I »3. 114

Rule 5 8 . 1 . Judgments and Orders—Effective Dates and 

Commencement of T i m e  for Appeal. Review 

and Reconsideration.
(a) Effective Dates of Orders and Judgments. Orders and 

judgments become effective rhe date they are entered.
(1) Oral Orders The date of entry of an oral order is the 

date the order is put on the official electronic record by the 

judge unless otherwise specified by the judge. At the time the 

judge announces an oral order, the judge shall also announce on 

the record whether the order shall be reduced to writing. If the 
oral order is reduced to writing, the effective date shall be 

included in the written order.

(2) Written Orders Nor Preceded by Oral Orders. The 
date of entry of a written order not preceded by an oral order is 

the date the written order is signed unless otherwise specified in 

the order.

(3) Judgments. The date of entry of a civil judgment is 
the date it is signed unless otherwise specified in the judgment. 
All judgments shall be reduced to writing.

(b) Commencement of T i m e  for Appeal, Review and 

Reconsideration. The time within which a notice of appeal m a y

Alaska R  o f  C Supp. No. 39 5-83 C R  177
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be filed and reconsideration or review of orders and judgments 

m a y  be requested begins running on the date of notice as 
defined below.

(c) Date of Notice.

f 1) Oral Orders.
(i) As to the parties present when an oral order is 

announced, the date of notice is the date the judge announces 

the order on the official electronic record, unless at that time 
the judge announces his intention of having the order reduced 

to writing in which case the date of notice is the date shown in 
the clerk’s certificate of distribution on the written order.

(ii) As to parties not present it the announcement of 

an orai order, the date of notice is the date shown in the clerk’s 

certificate of distribution of notice of the order. If, however, 

at the time the judge announces the oral order he announces 

his intention of having the order reduced to writing, the date 

of notice is the date shown in the clerk’s certificate of distribu­

tion on the written order.
(2) Written Orders. The date of notice of a written order 

is the date shown in the clerk’s certificate of distribution on the 

written order.

(3) Judgments. All judgments must be reduced to 

writing. The date of notice of a judgment is the date shown in 

the clerk’s certificate of distribution on the written judgment.

(4) Other Service Requirements. The notice provisions 

apply to the notice of orders and judgments under Rule 73(d) 

and do not affect the service requirements of any other rule 

of civil procedure.

(d) Clerk’s Ce.tificate of Distribution. Every written notice 

of an oral order and every written order and judgment shall in­

clude a clerk’s certificate of distribution showing the date 
copies of the notice, order or judgment were distributed, to 

w h o m  they Wire distributed, and the name or initials of the 
clerk w h o  distributed them. (Added by Supreme Court Order 
554 effective April 4, 1983)

CROSS R E F E R E N C E : App. R . 204
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re lie f fo r the defendants where defen­
dant. ad not prayed fo r  any re lie f what­
soever. Where upon the merits o f  the 
controversy the p la in t if f is not entitled 
to i  favorab le declaration , the cou rt 
should render a judgment embodying 
such determ ination and should not 
merely dismiss the action. American 
Building &. Loan v. S ta te . Op, No. 112 , 
3 76  P2d 370  (A laska 1 9 6 2 ) .

A payment document which was 
filed by the defendant in a personal in­
ju ry  case in the superior court stating 
in substance that the fu ll policy amount 
plus 5 1 ,0 0 0  as "costs to date" were 
paid into the registry o f  the cou rt and 
requesting that the cou rt n o tify  the 
p la in tiff o f  such tender and relieve the 
defendant o f  liab ility  fo r costs and at­
torney's fees, was no t a confession o f  
judgment in the meaning o f  this ru le . 
A lb ritton  v. Estate o f  Larson, Op. No. 
4 1 3  4 2 8  P2d 37 9  'A laska 1 9 6 7 ) .

The general rules o f  pleading in d  o f  
civil procedure app ly  to actions o f  
declaratory re lie f. Je ffe rson  v. Asplund, 
Op. No. 5 7 9 , 4 5 8  P2d 995 (A laska 
1969 ).

A ll that is required o f  a com plain t 
seeking declaratory re lie f is a simple 
statement o f  the facts demonstrating 
that the superior cou rt had jurisd iction 
and that an actual justiciab le case o r 
controversy is presented. Jefferson v. 
Asplund. Op. No. 5 7 9 , 4 5 8  P2d 995  
(A laska 1969 ).

S ta tu to ry  language giving a declara­
tory judgment the fo rce  o f  a fina l judg ­
ment and making it reviewable as such 
does not change the e ffec t o f  this ru le ’s 
provision that when multip le claims fo r  
re lie f are involved in an action, partial 
summary judgment may be entered as to 
one o r m ore , but few er than a ll, o f  the 
claims or parties o n ly  upon the express 
determ ination that there is no just rea­
son fo r de lay , and upon  express direc­
tion  by the cou rt fo r  the entry o f  judg-

Alaska R  o f  C Supp. No. 47  5-85

ment. Alaska A irlines, Inc. v. Red Dodge 
Aviation , Inc., Op. No. 6 4 0 , 4 7 5  P id  
2 29  (A laska 1970 ).

Civil Rule 58
Collateral References

Sim ilar to  Fed. R Civ. P. 58

6A  Moore, Federal Practice 58 .01  -  
5 8 .0 9  12d ed. 1 9 7 9 )

11 Wright and M iller. Federal Prac­
tice and Procedure §§ 2781  -  2 7 8 7  
(1 9 7 3 )

Cases

In determ ining the time within which 
an appeal may be ta.-ten the term "en try  
o f  judgm en t," as it applies to irials by 
ju ry  is set fo rth  in Civ. R . 58 . Vogt v. 
W inbauer, Op. No. 117 , 3 7 6  P2d 1007 
(A laska 1962 ).

Annos C R  80-1
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The 30-day period w ith in  which 
notice o f  appeal had to be given b y  the 
appellant commenced to run on  the 
date upon  which judgment was noted by 
the cleric in the civil docket. v ogt v. 
W inbauer, O p . N o . 117 , 3 7 6  P2d 1007 
(A laska 1 9 6 2 ) .

Where the cou rt directs that a ll re­
lie f be denied, the c lerk shall enter judg ­
ment fo rtw ith  u pon  receipt by him o f  
the d irections. Patrick v. Scdw ick, Op . 
No. 154 , 387 P2d 294  (A -aska (1 9 6 3 ) .

I t  is con trary to  the le tte r and pur­
pose o f  Ru le 5 8  to postpone en try o f  
judgment until a fte r a fo rm a l w ritten 
judgment has been signed by the judge 
and filed . McCov v. Alaska Brick Co,. 
Op. N o . 192 , 3 8 9  P2d 1009  (A laska 
1964 ).

Where on  February 1st, the ju ry  re­
turned a general verdict accompanied 
by answers to interrogatories, b u t the 
cou rt waited u n til February 8 to d irect 
the en try o f  a fo rm a l judgm ent, the 
ten-day period fo r  service and filing o f  a 
cost b ill commenced at the la tter date. 
Patterson v. Cushman, Op. N o . 2 3 3 , 394  
P2d 6 5 7  (A laska 1964 ).

Where the parties had stipulated that 
their agreement fo r  settlement o f  a dis­
pute constituted a fin a l d isposition o f  
the litigation and a docket entry was 
made on  lanu a ry  12, c lea ily  indicating 
the fin a l settlement and dismissal b y  the 
cou rt o f  the claim  and countcrlcaim  by 
M .O. and on A p ril 6  fo llow ing  a trans­
cript o f  the proceedings was filed  in  ac­
cordance w ith the settlem ent and dis­
missal and a docke t entry o f  the same 
date clearly so stated, a fina l judgm ent 
dismissing the complaint and counter­
claim w ith  prejudice was entcrod either 
on lanu a ry  12 o r  at the latest on  A p ril 
6 , and an erroneous docket en try by  the 
clenc datod lu ly  2 8  o f  "judgm en t o f  dis­
missal o f  com pla in t and counterc la im ”  
which d id not correctly  re flec t what oc­
curred on  that date , was n o t the entry

o f  a judgment from  which an appeal 
cou ld  be taken. G ravel v. A laskan V il­
lage. Inc., Op. N o . 3 2 1 , 4 0 9  P2d 98 3  
(A laska 1966 ).

The Supreme C ou rt w ill n o t indulge 
in  literalism  in reading the ru le that the 
nota tion  o f  a judgm ent in the civil 
d ocke t as provided by C ivil R . 7 4  con ­
stitutes the entry o f  the judgm ent where 
the parties w ith concurrence o f  the cou rt 
be low  had d ea rly  stipulated that a tran­
script o f  proceedings wherein they had 
agreed to a dismissal w ith prejudice o f  
their respective complaint and counter­
claim constituted a fin a l and complete 
settlement o f  their dispute and the 
docket entries w ithout stating in so 
many words that a 'ju dgm en t was en­
te red ," nevertheless d ea rly  expressed the 
intent o f  the parties and the concurrence 
o f  the court. Gravel v, Alaskan Village, 
Inc., Op. N o . 3 2 1 , 4 0 9  P2d 9 8 3  (A laska 
1 9 6 6 ) .

Prejudgment interest is in  the nature 
o f  damages and is necessary to  compen­
sate the p la in tiff, n o t on ly  fo r the 
am ount by which he lia.\_ su ffered 
damage in the usual sense bu t also fo r 
the loss o f  use o f  the money to which he 
is entitled. D av is ' .  Chism . Op . No. 9 1 9 , 
5 1 3  P2d 475  (A liJ c a  1 9 7 3 ) .

Civil Rule 59 
Collateral References 
Genera lly

6 A M oore , Federal Practice 5 9 .0 1  
-  5 9 .0 4  (2d  cd. 1 979 )

11 W right and M ille r, Federa l Prac­
tice and Procedure §§ 2 8 0 1  -  2 8 0 4  
(1 9 7 3 )

(a ) S im ilar to  Fed. R . C iv. P. 5 9 (a )

6A M oore, Federal Practice 5 9 .0 5  
- 5 9 . 0 8  (2 d  cd. 1 979 )

A laska R  o f  C S u p p . N o . 4 0  8 -83  A n n o s  C R  81



A t  a n y  t ime  m o r e  t h a n  10  d a y s  b e f o r e  t h e  t r ia l  be g i n s ,  a 
p a r t y  d e f e n d i n g  a g a i n s t  a  c la im  m a y  s e r v e  u p o n  t h e  a d v e r s e  
p a r t y  an  o f f e r  t o  a l l ow  j u d g m e n t  t o  be  ta k e n  a g a i n s t  h im  f o r  
t h e  m o n e y  o r  p r o p e r t y  o r  t o  t h e  e f f e c t  s p e c i f i e d  in h is  o f f e r ,  
w i th  c o s t s  then  a c c ru e d .  I f  w i th in  10 d a y s  a f t e r  th e  se r v i c e  
o f  the  o f f e r  t h e  a d v e r s e  p a r t y  s e r v e s  w r i t t e n  n ot i c e  th a t  the  
o f f e r  is a c c e p te d ,  e i th er  p a r t y  m a y  then  f i l e  th e  o f f e r  an d  n o ­
t i ce  o f  a c c e p t a n c e  t o g e t h e r  w i t h  p r o o f  o f  s e n d e e  t h e r e o f  a n d  
th e r e u p o n  the  c l e rk  shal l  e n t e r  j u d g m e n t .  A n  o f f e r  no t  a c c e p t ­
ed  shal l  be  d e e m e d  w i t h d r a w n  a n d  e v i d e n c e  t h e r e o f  is n o t  a d ­
miss ible  e x c e p t  in a  p r o c e e d i n g  to  d e t e r m i n e  c os t s .  I f  the  j u d g ­
m e n t  f in a l ly  o b t a i n e d  b y  th e  o f f e r e e  is n o t  m o r e  f a v  i rab le  th an  
the o f f c r, th e  o f f e r e e  must,  p a y  the  c o s t s  i n c u r r e d  a f t e r  the  
m a k i n g  o f  th e  o f f e r .  T h e  f a c t  t h a t  an  o f f e r  is m a d e  b u t  no t  
a c c e p t e d  d o e s  no t  p r e c l u d e  a subsea.uent  o f f e r .  W h e n  the  l ia­
bi l i ty  o f  o n e  p a r t y  t o  a n o t h e r  has  be en  d e t e r m i n e d  b y  v e rd i c t  
o r  o r d e r  o r  j u d g m e n t ,  b u t  th e  a m o u n t  o r  e x t e n t  o f  th e  l iabi l i ty  
r e m a i n s  to  be  d e t e r m i n e d  b y  f u r t h e r  p r o c e e d i n g s ,  t h e  p a r t y  
a d j u d g e d  l iable m a y  m a k e  an  o f f e r  o f  j u d g m e n t ,  w h i c h  sha l l  
h a v e  the  s a m e  e f f e c t  as  a n  o f f e r  m a d e  b e f o r e  t r ia l  i f  i t  is s e r v ­
ed  w i t h in  a  r e a so n a b le  t i m e  n o t  less than  10  d a y s  p r i o r  t o  th e  
c o m m e n c e m e n t  o f  h e a r i n g s  t o  d e t e r m i n e  the a m o u n t  o r  e x te n t  
o f  l iabi l ity.

C R O S S  R E F E R E N C E S :  C iv . F o rm s  128 1 29  130
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f'lVIL RULES

Tlitf' purpose o i iiiik fu lr  i> in encour­
age settlement and to js o id  p rotracted 
limitation. Continenta l Ins. C o . v. U.S . 
Fid. & Guar. C o.. 0 |>  No. 1 298 . 5 5 2  
P2d 1 122 I Alaska 19 o I.

O lfc r o l ludgmcm that paralleled 
Form  128. Form s tor Ru les oi C istl 
I’ roeedure. 'it lc rinc on ls in that n 
supplied do iL .id jn l's  identitv and tilled 
in blank spates, ssas valid compliance 
■a uli Civil Kule 6 3 . Farnsworth v. 
Steiner. Op. No. 1955 . 601 l ’ 2d 2 66  
(A laska 1 9 "9 i .

Tins rule applies not on ls when the 
o fferee obtains ludement in his la se r but 
also when the o lfe rec  d o r .  not prevail 
at all, Wr'ght S'. V itka rynus, C’ p. S o .
2 075 . 6 11 l*2d 20  (A laska 1 9 8 0 )

A eontraet tor an entry o i judgment 
is nm 'fo rm ed  it the Written notice ot 
acceptance ■»! an otte r under this rule 
is not served ssitlttn the ten das lim it, 
Ciuntear v. In te rio r C red il Bureau. Op. 
No. 2 3 3 5 . 62"1 P2d 6 4 7  (A laska 1 9 8 ) i

A de cndani is not bound under this 
rule to nuke an o tte r o l judgment com- 
mense ate with any degree ot compen­
sation. Rules v. S lu m . Op No. 264Q . 
66 i P2d 6 1 5  (A laska 1 9 8 3 1.

An o ffe r  o i judgment under this rule 
must be in writing lo  be valid. Rules v. 
Stu rn . Op. No. 2 6 4 0 . 6 61  P2d 615  
(Alaska 1933 ).

An otte r o f  judgment made pursuant 
to  this rule is irrevocab le lo r  10 days 
aite- it is served on the adverse parts. 
Rules v. Sturn. Op, No. 26-40 6 6 ] P2d 
615 (A laska 1 9 8 3 1.

Where written o ffe r  o f  judgment by 
deiendun: was silent as to an o fs e t  tor 
sums which had been jd s jn c e d  lo  plain- 
tit's lo r medical treatm ent, defendant 
was required lo  pay the lu ll amount o f 

e o tte r Without the o ffs e t. Rules v. 
oturn . Op. No. 2 6 9 0 . 661 P2d 6 IS  
(A laska 1983 ).

Annos C R  95

Civil Rule 6S

Collateral References

Same as I ed. R. Civ. P. 68

7 Pt. 2 Moore. I edet Practice 
68.01 -6 8 .0 F  12d ed. 1979 )

12 Wri’.ht and M iller. Federal Trac­
tive and Procedure 3 0 0 1 - 3 0 0 5
(1 9 7 3 )

Cases

I. In General 
II !*a>men! or Costs 

A. Construction 
U. Preiudgincnl Interest

I. In General

A payment document which, ill Its- 
sell, did not have the criterion o f  an 
otter o f  jitiiamenl and cou ld , at most, 
be considered as a deposit in the superior 
court, made under the provisions o l Civil 
Rule 6 7 (a ) . was bs virtue a stipulation o f  
the parties as reasonably construed con­
verted into an otte r o f  judgment which 
p laintitfs accepted under the stipulation. 
A lbritton v. Estate o f  Larson. Op No. 
4 |3 .  4 2 8  P2d 379 lA laska 1 9 6 7 1.

The purpose o f  this ru le is to encour­
age settlement o f  civil litigation as well 
.is to avoid protracted litigation. 
Miklaursch v. Dom inick . On. No. 538 . 
4 52  P2d 43 8  (A laska 1 9 6 9 1.

An o tte r o f  judcment and accepu.-.ce 
thereof is a contract and the amount ot 
the o ffe r  o f judgment must be definite 
so 'hat it is clear there is a meeting o l 
the minds on an essential term o i  :he 
eontraet. Davis v. Chism. Op. No, 919 . 
513 P2d 475  (A laska 1973 ).

Tins rule docs not app ly to eminent 
domain proceedings. Anchorage v. 
Schavemus. Op. No. I I  S3. 5 39  P2d 
1169 (A laska 1975 *.

Alaska R o f C Supp, No. 41 11-83



6 g A N N O T A T I O N S

Joint O ilers ore evc ludc.. from  the 
penal cost provisions o l this rule. 
B rinkerhn ff v. Swearingen Aviation 
Corp .. Op No. 26(>6. 60 3 i’ 2d 9 37  
(A laska 19ga I.

II. Payment ol Costs

A. Construction

The provision ot this rule that a 
parts sslio made an n ite r o l judgment 
which ssas not accepted, is not respon­
sible lo r costs incurred a lte r the making 
o l the o ffe r , did not app ly lo  a case 
where judgment (mails obtained ssas 
more favorable than the o ile r  and 
where the o ffe ro r  was an insurance 
company which had o ffe red  the insur­
ance policy lim it, and was not a parts 
to the main cause, but had appealed 
ftotn  a garnishment proceeding. L iberty 
National Insurance Company v. Eber- 
hart. Op. No. 2 8 1 . 298  P2J 9 9 7  (A laska 
I9 6 5 i .

Even i f  it mas be assumed that appel­
lants were ’ ‘ prevailing p a rty ”  within the 
meaning o f Civil Rules 5 4 (d )  and 8 2 la r  
(1 ) , the trial cou rt ’ s determ ination as to 
Jem al o f  a tto rn ey ’s costs where the 
action was settled pursuant to Civil Ru le 
6 8  was not disturbed on appeal in the 

t absence o f  a showing oi clear abuse ot
■/ the wide discretion allowed under this

rule. A lbritton v. Estate o f Larson. Op. 
No. 4 | j .  4 2 8  P2d 379  (A laska 1967».

then accrued" portion  o f  said ru le the 
trial court was vested with wide discre­
tion in determining award o f  a t to rn e y ’ s 
fees A lb ritton  v. Estate o f  Larson . Op 
No. 4 |3 .  4 2 8  P2d 379  (A laska 1967 ).

I f  the judgment recovered at tria l is 
less than an o f lv r  o f judgm ent, the o f ­
feree is liable tor the costs incurred by 
the o lfe ro r  subsequent to the time the 
o ffe r  was marie. M iklautsch v. Dom tm ck , 
Op. No 5 3 6 . 4 5 2  P2d 43 8  (A laska 
19 6 9 1.

I o r purposes o l this rule, an o tte r o f 
ludgment that specifies on ls a tota l 
sum must be construed as including 
the dependant's assessment o l a ll the 
damages that the p la in tiff is entitled 
to. including ihal occasioned bs the loss 
ot the use o l the tttoncv Davis v, Chism , 
Op. No. 9 1 9 . 5 13  P2d 475  (A ls= k i 
19 7 3 >.

An o ffe r  o f judgment w ill be con ­
strued js  including the defendant's 
assessment o f  all the damages that 
p la in tiff is entitled to. including costs 
and atto rney ’s fees. B ay ly . M arlin  & 
Fav. Inc. v. Arctic Auto R en ta l. Inc.. 
Op. No. >393, 5 1 7  P2d 1406  (A laska 
1974 ).

An award o f  costs and a tto rney 's 
lees to both the p la in t iff and the de fen ­
dant are p roperly computed as o f the 
date the o ffe r  o f  judgment is made 
and not at a later time when accepted. 
Bay ly . Martin & Fay. Inc. v. A rctic Auto 
Renta!, Inc., Op. No. 9 9 3 , 5 17 P2d 
1406 i Alaska 1974 ).

Where radically d iffe rent standards o f  
partial compensation are applied in 
awarding attorney's fees to the parlies, 
the award w ill he considered an abuse o f 
discretion unle'- there are findings o r 
an e \p !ananon by the tria l court 
supporting such disparate trc tmont. 
Irving v. Bu llock , Op. No 1 261 , 5 4 9  
H2d 1184 (A laska 1976 ).

Where in a personal in ju ry  action the 
J . . ndant had tiled a payment docu­
ment which, in itse lf, could be 
considered at best a deposit tn court 
under Civil Rule 6 7 i j l  but by stipulation 
between the parties ssas converted into 
an o ffe r ot judgment, and by virtue o f  
such stipulation and the court's order 
appended thereto , p la in t i f fs  causes ot 
action were dismissed with prejudice, 
the a ."m n had been settled pursuant to 
Civil Rule 6 8  and unde: the "svith costs

A n n o s  C R  9 6  Alaska R  o f  C Su pp . N o . 4 1 11-83
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CIVIL RULES

B. Prejudgment InterestThis ru le doe? not require that costs 
incurred p rio r to an o ffe r  o f judgment 
be awarded: such awards arc within 
the tna! court's discretion. Continental 
Ins. Co. v. U.S. Fid. & Guar. Co.. Op. No. 
1298 , 5 5 2  P2d 1122  lA laska 1976 ).

An award o f  5 5 .0 0 0 .0 0  fo r attorney's 
lees to dctendant, a "lim ited prevail­
ing p a rty " under C i'd  Ru le 6 8 , was nr 
mam tcstly unreasonable when actual 
a tto rney ’s fees were S 14 .0 53 .1 2 , 
considering that Ru le  68  is designed to 
encourage reasonab'e settlement after a 
lawsuit is filed . Scott v. Robertson , 
Op. No. 1 674 . 5 8 3  P2d 188 (A laska
1978 ).

An award o f  attorney's fees under 
C lsil Ru le 6 8  is designed to "p a rt ia lly "  
compensate the prevailing party. Scott 
v. R obertson . Op. No. 1 674 , 583  P2d 
188 (A laska 1 9 7 3 ) .

Court shou ld make factual deter­
m ination o f  o ffe ro r's  actual expenses in­
curred a fte r o f fe r  o f  judvment. then 
take in to account the partial recovery 
principles o f  Civil R u le  82  in awarding 
o ffe ro r reasonable partial attorney's 
fees and costs based on such factual 
determ ination. Farnsworth v. Steiner. 
Op. No. 1955 . 601 P2d 266  (A laska
1979 ).

Where 3  judgment on o ffe r  and 
acceptance was signed January 18. but 
the action was not dismissed by court 
order until Ju ly  2 4 , a request by counsel 
filed August 1 fo r a hearing on the 
amount o f  atto rney fees was tim ely , 
Ju ly  24 being the p roper date from  
which ihe request period should have 
been calculated. Salm ine v, Knaein. 
Op. No. 2 5 0 1 , 6 4 5  P2d 148 (A laska 
19S2),

Partia l a ttorney's fees, not actual 
attorney's fees, are to  be awarded to a 
prevailing party a fte r an o ffe r  o f  judg­
ment. Truckweld Equipment C o . v. 
Swenson Trucking, Op. No. 2 5 4 5 , 6 49  
P2d 234 (A laska 1982 ).

The phrase "judgment fin a lly  ob ta in ­
ed by the o ffe re e "  w ithin this rule 
includes the amount assessed as pre­
judgment interest but does not require 
the prejudgment interest to be ta lked  
on to  the o ffe r  o f  judgment I f  the o ffe r 
is accepted and does not requim  the 
trial court to compare the ju ry 's  v c d ic t 
plus prejudgment interest with the 
detendant's o fte i o f  judgment plus 
prcjudcment interest. Davis \ .  Chism. 
Op. No. 9 1 9 . 513  P2d 4 7 5  (A .aska 
1973t,

Prejudgment interest is in the nature 
o f  compensatory damages. It is reason­
able fo r the tria l cou rt to include that 
figure in the "judcrnent fin a lly  oh '-m cd  
by the o tfe re e " and to  com part that 
total to the amount o l the o ffe -  o f  
judgment in o rde r to determ ine whether 
the o ffe ree  shou ld pat the costs. Davis v. 
Chism. On. No. 9 1 9 . 5 1 3  P2d 475 
(A laska 1973».

The date o f  the o ffe r , not the date o f 
the u ltim ate judem en t. is the cri'ica! 
time in determ imnj: whether the o ffe r , 
including prejudgment interest, is 
sufficient to avoid ihe operation  o f  this 
rule. Davis v. Chism . Op. No. 919 . 
5 1 3  P2d 475  (A laska 1973 ).

T ria l judge may p rop e rly , as an 
exercise o f  d iscretion , refuse to award 
o ffe ree interest on a judgment from  the 
date o f  the o ffe r  through date o f  judg­
ment when o ffe ree  u tim ate ly recovers 
less than amount o ffe re d . Continental 
Ins. C o. v. L'.S. F id . & Guar. Co., On. 
No. 1 2 9 8 .5 5 5  P2d 1122 lA laska I 9 ' 6 ) .

A party who succeeds at trial but 
who rejected an o ffe r  o f  judgn.ent 
which exceeded his tria l recove rs . is 
perm itted to recover expenses and fe e s -  
including prejudgment interest, on ly 
from  the date the cause o f  action accrues 
lo  t! e dale o f  the rejected o ffe r  o f  
judement. Farnsworth  v, Steiner, Op. 
No. 195*'. 601 P2d 266  (A laska 19"’ 9 ) .

A laska n  ot l  bupp .n o . 4 4  S-S4 i  r * n  . ,  .
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A N N O T A T I O N S

Since interest is not "costs ,”  a 
successful o ffe r  o f  judgment does not 
term inate the running o l prejudgment 
interest. Farnsworth v. Steiner. Op. No. 
2 4 5 4 , 6 3 8  P2d 181 (A laska 1 9 8 1 1.

Civil Rule 69 

Collateral References

Genera lly

33 C .J.S , Executions § I 119421

3 0  Am. Jur. 2d Executions § 1 
(1 9 6 7 )

(a ) S im ila r to Fed, R Civ, P. 6 9 ta i

7 Pt. 2 M oore, Federal ' active 
6 9 .0 1 - 6 9 .0 5  (2d  ed. I 9 i 9 i

12 Wright and M iller. Federal Prac­
tice and Procedure §§ 3 0 1 1 - 3 0 1 4  
(1 9 7 3 )

(b ) (1 )  33 C J .S  Executions §§ 361. 
366 , 3 7 3 , 3 7 8  (1 9 4 2 )

30  Am . Jur. 2d Executions §5 786 , 
S 2 3 - 8 2 4 ,  8 2 6  (196 71

(b ) (2 )  33 C .J .S . Executions 376 . 
3 8 0 , 3 83  (1 9 4 2 )

30  Am . Jur. 2d Executions §§ 828 , 
8 38  H 9 6 7 )

(c ) 33 C .J.S. Executions §j 370 , 
3 9 8 ( 1 9 4 2 )

30  Am . Jur. 2d Execuiions §§ S35. 
8 4 0 , 8 4 4  (1 9 6 7 )

( d i l l )  33 C .J.S . Executions j  266 
11 9 4 2 1

30 Am . Jur. 2d Executions §|  -43 — 
44 1 1967 )

l e j l l )  33 C .J.S . Execuiions 5 266 
(1 9 4 2 )

Annos C R  96-2

30 Am. Jur 2d Executions § 3 8 8 -  
3 9 1 ( 1 9 6 7 )

le i ( 2 i  33 C J .S  Execuiions $ 266 
(1 9 4 2 )

30  Am. Jur. 2d Executions § 3 90  
119671

ie i ( 3 )  33 C .J .S . Executions §§ 24 4 . 
2 : '  11942 )

30 -\m Jur 2d Executions §5 5 1 0 . 
5 1 -  - 5  lb  119 6 7 1

O ffset bid o f  S2000 on a judgment o f  
5368  13 was a substantial irregularity 
h -.m g  a natural tendency to deter the 
ri-M  to redeem and was there fore a 
p roper consideration in trial ludce's de­
cision to set aside execution sale Law 
O t.ices o f  Murphy L . C lark v, A ltm an, 
Op No. 2811 (>80 P2d 1125 (A laska 
19841.

Alaska R o f  C Supp. No. 4 4  8-84



CIVIL RULES s :

Rule 82. Attorney's Fees.

(a) Allowance to Prevailing Party.

( I) Unless the court, in its discretion, otherwise directs, 

the following schedule of attorney's fees will be adhered to in 
fixing such fees for the party recovering any money judgment 

therein:

Over SI0.000 \0r' 7.5 ' 5~

Should no recovery be had. attorney's fees for the prevailing 
party may be fixed by the court in its discretion in a reasonable 
amount.

(2) In actions where the money judgment is not an ac­
curate criteria for determining the fee to be allowed to the 
presailing side, the court shall award a fee commensurate with 

the amount and value of legal services rendered.
(3) The allowance of attorney’s fees by the court in con­

formance with the foregoing schedule is nor to be construed 
as fixing the fees between attorney and client.

(4) Attorney's fees upon entry of judgment by default 
shall be determined by the clerk. In all other matters the court 
shall determine attorney’s fees. Awards not pursuant to tiie 
schedule set forth in subparagraph (1) of this Rule shall be 
made only upon motion.

(b Allowance in Mental Cases. In proceedings under the 
Merral Health Act. the attorney appointed to represent the 
patient shall be allowed and paid a fee of S25.00. unless the 
judge, in his discretion, orders otherwise. A  lay advisor ap- 

po nted in such proceedings shall be allowed and paid a fee of 

S1J.OO. unless the judge, in his discretion, orders otherwise, 
(/mended by Supreme Court Order 407 effective January IS.

A T T O R N E Y ' S  F E E S  IN A V E R A G E  C A S E S  
Coi Xon-CcXon-Contesred

First S2.000 25'?
Next S3.000 20'I

Next S5.000 150

I AS 2 )

Alaska R at C 2-82 C R  239



C / A % i lie C o l la te ra l Source Ru le — The Medica l
Association and To r! R e fouu  ^

11,inks McDowell*

I .  I n t r o d u c t i o n

I lie C o l l a t e r a l  S o u r c e  K u l e  is a  c o m m o n  l a w  r u l e  c r e a t e d  b y  ih e  
c o u r t s  in  d i e  10 11» c e n t u r y .  It h a s  b e e n  d e f i n e d  by  t h e  r e p o r t e r s  o f  th e
t\L‘.U iilcn ia ;i (S ocoiiJ )  o f  T orts  a s  f o l l ow s :

f . i y n i c i t i l c  i . i . i r l d d u . u r .  lii!CWli>f•/■rmfrrr̂ilTi:i~Tli>"Triji7rtr',t~pnf(y f r o m  

. . c i l i v l  s u L iw ^ ^ r u ^ i n a - t r u l i l a l—i :u a u m - l l i e - lo r t f c a ^ o r ls - l i a b i l i t Y '  - 
allLwsUtji-liicyi.avjtca 11 .oi .apart or the harm forwhiclrrhe tortfeasor- '
.is i‘wh|c.L

1 his may be merely a rule of evidence preventing admission of proof of 
collateral benefits, or it may be viewed as a rule of substantive iaw 

specifying that collateral benefits are not to be deducted as an element 
under the appropriate damage formula.

Scholarly analysis over the last two decades has generally con- 
cludcdiiiauhe rule should be abolished^ This common law rule could 
be abrogated by the courts who created it if they felt that the reasons 

justifying the rule no longer existed It has, however, been adopted lot 
so long a period and relied on to such an extent that courts should feel 
reluctant to reverse (he precedents. It is more appropriate lo seek re­

peal by statute.1 I'iehtccn slates have passed statutes eliminating the 
opciaiioi, of the (.’oljaTcral Source Kule in medical 'malpractice ac­

tions11 Colorado lias'abolished Ihe Rule as to first-party insurance beit-

• I'm lc.M ir o f  Law, Washburn University. ll A . I .L  I t . U inseisiiy  < I ! o l; a. 1 1. M . S J l> . 
U iiiv c i .i l)  o f  Michigan.

I he iiii lli.if .iclcnusvlcdgcs v. nli graii'ndc llic  hc l,i o l In . research a ia a .in l, I Lumas M icella", 
sc. ’ iitl year lass student al W .is lilw rn

I K l , lu i .M i .n i  (S i i  o s i i )  d f  T u n is  J)920A  ai S IJ -f l9 7V ).
,1 Sn ides critical o f  ll.s  C n lla icr.il Source R u e  include Hell. ( i-xy '!ete IlinunniUin » f /A.' 

(  I ’lnittr.il Smn. ,■ Hu!. I t'.irmil .Inan-r to ( fin, mi, i f  the m tnnn, Hi'p,nn!ii"i\ ,S ■ 11
N II  II I .’ l l ( 19 ’ 2 |. H u llin g . li:,' C M lttrillS . unit' /';./»• itn.l /  Ml Attni .m il in f „ r t  I n ; ,  > I I  \
I li I L ie  11 is  ( |n ;,(i|. I'et I itip.tngh. An Au.it, if- 1 Hu't Vf./.‘  X.ntt, ,- It til,\ 32 I s  . C ..i 
I I? I I'TnSi; S. Lxv.irtjt. till I 'uti.ui r,l! A , ttutc, -I li It I ic iv 3 IS | IWiI T. Nnlc / - J ; I i ,>t 
the / a n  i'f't ‘.iiiii!,y\ b u 1 Cnll.::,r,il S n rne  Huh', 77 I I  xuv I. l o \  7 4 1 11'</.->> A ilic lc . ilclcn ! 
ilii.' the lute .lie- M axwell ihe t in\iiierjt Sntnee Util, in lit. t n i t ' l l ,  f i l l  111.. '/ A l/ .i fc - I, In SI;*.-.
I. Ul v lif-9 ( IS-':.’| M.'.cn A Mcuina. th e  i'n ttiue rn l Si l i i .e  t iu !r  hi fe n .  h iju rv  t  ■ i. i. 7 
(m i: ./  I Ul v 310 (19721

3- I lux IX llic- | in . i l i i in  u l l l ic  reporte rs  u l l i  e AY n.ihm. i;: :S , . n n . h /,«■/i. sta led in  5 .v ju  \ 
c u n in ie iii tl "  I he co lln lcrn l-sciiM c'c ru le  is u l c .n n n i.i. i lavs u r ig in  and can | , r  »h-tnccd  h .  m.iiiuc 
i  'lu n g e s  m ade are .w im c lim cs in  M.nates p m x id m g  a d i l le rc n i n ic l l in J  id  cn in p e n x a lin ii ti as llie  
l i l  t p .n iy  i i i s i i i . in .e in s n ls c d  in  c e ita in  i in - ln i veh ic le  ic p . i ia i in n .  a d s "

•i. tu u u h  •Art**.* |ti v S i u  A nn  § 12-M»5 ( I ‘>82). 1 \i i 'u
3 l3 3 *T (N ?b ), D i i Ct>;u ANN | \  tj 6w 2 { I•>7*li. I*i * S im  A nn  7(»M 

l*IM ). l .* * n o  <.’*»!>» jj 39-42 III < l #>77). I n  A nn S im  ft I I I ) . 2-1205 (Sm n li lIu M  
( m u  A .;n . ij IIV  | li» ( IV /2 ), L  \m. S im . A nn tj u P I  < I »/«1 >. Ni n U iv  S im  f j* l l - . ’ s l^
II07K ); N  11 Ki v S i m  Afiri Ml7-< ’ 7(1) (IVhJj. N  Y (*;v I*um I \w {; 10|u (M» K.ii-.ov l i ? S  
A Sii|»|i IV,il). N  1) i ’ i N i  ( i i h i  § 2<i 4 0 .l- iiS  (|V77. rcpr ilrJ in  r ^ ) | ,  P i i i u  K i v ( ««i>i \ s n
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elits payable under its automobile accidents no-fault scheme.' A  more 
genual statute abolishing the Collateral Source Kule in all toil actions

has .ieeu.inuuJua:iiittJllu iiiiJisjjsJegiyl̂ ufe." ---

flu, aiticle will consider a number of problems: (I) W h y  a title 
developed under 19th century fault concepts ol ton law may not work 

well under 20th century compensatory concepts-.' (2i W'hai is the mi) act 
of ll e lobbying ellorls by the medical profession lo repe.il the uiie in 

malpractice actions? (3) Is jj advisable as a matte; of Icgi lain ; po(|ty. 
‘to generalize this reform lo.all lent Jljieutioit'̂ ' ( I) If the Colialeial 
Source Rule is abolished by statute, w hat form should the statutes t.d.c 

in older to minimize the problems and achieve the put poses of such 
refoim?

II. Ol’l'.lt MION Ol lllli Util I.

The scope ol the Collateral Source Kulo i. dcuriled in comment c 

to Recta lenient (Second) of Torts Section 920A:
c. flic rule that collateral bcneliis are not subtiacted lo in the 

plaintill’s reeovery^pplies to-UunioUi«wug.i>pei>;k|ijabd!J1,1
(1) Insurance (where*, whether lUaintanied by llic plaiiuill or a 

ilnrd party Sometimes, as in lire iiisui.iuce or colli.-ioit auto:.mliilc 
iiisiu.iiiee, the iiisuiauee company is subrogated in the right:, ol the 
third part) 'I Ins additional reason lor keeping the tnillciisor's li.rtol 
>ly alive is not neecssaiy, however, as the rule applies to insurance 
.lot involving Mibiogulion, such as life or health policies

(2) .iiinplciyiueulJLuau.nl*--These may he gratuitous. a. in the

§ ’til' 27(l*.i»c I ■> Z11 1(1 lilt, I vwsjj'i 1‘M'I (Sli|'|> I’IM(SI) (oiililinl M l -  Ass jj 2H 
12 (I'Ohl. Iir.o t'oi i '.mm jj 2‘) 2(i II • IISHI). W.v.a 111 v l\i|it \n:. jj V iatrtlt (I'lV’-ira 

S t mo Ki v Si ( jj 10 I /I I tl'1,'1)
( • Ksn. S Ir-asruliy ibr Conimiilce I'll Ini:, m. I cli .‘(I, I'l.sI, uliiili pii>vi»le.

I (a ) In  any a u ia i i  fu r  0 . i i iu ;  r .  I.a  |K i iu n a l t i i j in s '  m ilm lm j;  l im l i l i  l i .m n ,  suC 
n itlvcavc o r  Utralh, o r  lo r  p ro g e n y  J a in a ^ c  lire  o in r t  -.to itl .1 I11111 o t lo  t o i l . ' t i t c  III.' 
n u l  a m o u n t <>l a ll co m p cn 'in rlo n  o r  ii. 't iv l i iv  received c.r cn tit lcU  10 lie  irc e tv c U  hy ih e ' 
ol m u .m l fro m  any  c o l l . i lc r . i l : ,  111 n s

| l i )  11 a p a lly  elects In  m in i , l in e  c v id c n c  >,1 1 i im p c ilv . i '. i i 'i i o r l ic n c li lc  | jo m  ,iris 
, . i l l . i k i . i l  i im ic c  l l .c  c .n n is  d u l l  a d m it c o J . iu c  o f  a n y  m n m in i w h ich  th e  p s n v lm c n in i ) —  
o '  c o n ir ih u ie il In  secure Ihe  p a iiy 's  f ig h t |o  any v o in p f jp ji. t jo n  or I v n e l ih  ^ o j ic j f p in J ' 
w tn d *  c 'v iv jtiicc 'joC cic ill,acra l (o iirc e  in n ip c i iM lio n  o r  V 'c n e liii l i . r ,  ficvn  .u fnV iih '.l

/./
, t lie  c o l l. i le i. it  h c n c lin  p n ih tc m  i> no t c o n lin c il (o Io n  I iI i jm i io i i  I i m .n  I>c .111 n  lie  m 

c o u n s e l recovery  Sec l l i l lc l ie r  v  I W I I ,  'M  t  ,:l A p p  2 il KMt 211 ! ’ 2 il n.’ l i I u H i .  k I iu o  h i 
c u ip l' yc'l lie ii lg  sliest 10 recover 1l .1l l l . l j j n  lo t  iv io itg l i i l  a ivuuvs.it was no t .ill.tvvcd  10 *01 o i l n it i 'h i 
p lus it  CIU c o m p e iis a lia ii h c flc ljis  ay.HUM ll.e  w.utes o w e il I lie jiu ip o s e  o l c v p e o a tio n  cl.11n.1j11 , in 
c o i i l i . c l  iv In  pl.icc* l l ic  p la m li l l  in  as j'n .n l a jio s iu o u  .1 lie  w o u ld  l i .o c  liven  i l  the  t o n l r . n l  li.n l 
I sen | i t ' i l i i f im s l  a l (lo least cost lo  ilclcinl.1111. so I here I'. 111110 u c c il lo  aVv .m l p l . i im i l l  m i l  l l ,  i l l  
Ins lie : ccouo m i'. I.ns a l ic i c i ' l la lc ia i lie n e liiv  In ..e  l ie . i i  sn t 't i. ic lc 't l W a n t 'l l  I *n  v I I . i n ,.11 1 / 
A n /  2 >2 ISO l ‘ 21K ( l ' l |V | ,  A m lc is o u  v tu -u a . i . l .  11.11 K a n  M)s tun  I ' 2,1 I f  | | n  1 ,c
o ip e n  m i ISivvci t o s f  tie, l i / K s  t ' i / .  US a W  2' l l | l ' > | ( i |  l i  iim > c'cc'ii Inn 0111 a an i m i l l  
1 11 no I a I la w  11 co iuc p in i e ilm e  is p io c n lt . l  s. I, . t 'h y  a vn in n  1« iic illi,  *< 1 *v*cl 1,1 ic ,  . n e t  1, in u tln u  
to r III lus-cs IIO III tin* c ii in m a f In  M a ine , lln ' , la lU (o r, t i t ' l i l  to  le a i im n m  iloe  , m a e c l ' l  la  l l ic  
e c lc ii l l l ia t  ll ie  v n 'l im  has t ic c il e tim pc'nsa ica  I tu iu  a c o lia le ia l so iiitc* M l I t l  1 t i i s i  V -N  t i l 
17-A , rj M 2 t  | 2 | | f M  I'lH J) III I cv.ts svlieie- m u m s  o l c iim e s  m ay i . m w  i l iu lu  a M ale iiiin p e n s a  
lio n  In n d , ll ie  slate is su tiroga led  to  I tie iiisUMMnc ticn e lils  o l l l ic  V lc lm i lo  ll>c a u n a in l avsai.led 
i i i h L i  the  I lim e  V n  In n 's  to in p e n s a iio i l  A c t l i v l ' i v  S im  A n n  j j  *  I l l ' l l  l l h i  A 1 »Su| p l > " l

The Catlater.il Soon c Rule

case in which the employer, although not legally lecjuired to Jo so. 
continues to pay die employee's wages during his incapacity I lit.) 
may also be benefits arising out of the employment ci.ntraa or a 
union contract. They may be bcneliis arising by statute, as in 
worker's compensation acts or the federal bmplovers' 1 nihility Act 
Statute:, may subrogate llic employer to the light ot the employee. in 
create a cause ol action other than subrogation.

(3) ijraluitous. This applies to cash gtdhillltv aitd.fu.lla: ren­
dering of services. Tims the fact that the doctor did not charge lor 
Ins services or the plaint ill' was treated in a veterans hospital does not 
prevent his recovery for the reasonable value of the services

(•I) Social.legislation henehts, Social security benefits, welfare 
p.iyiiicnts. pensions under special retirement acts, all aic subject tv) 
the collatoral-source rule.®

While the scope and form of the Collateral Source Rule lm> not 

changed in the past eighty years, the context in which it most com­
monly operates has changed markedly. This can be illustrated by c om­
paring the kind of fact situation and the type of collateral source v.hich 
wits lir.t before the couris with a more modern context and modern 
sources of benefits

An example of a typical early collateral source problem faced by 
I9tli century courts is the following.'* The plaintiff, an elderly woman 
of modest means, was injuied by the clear negligence of delciidaitl's 
servant. It is probable that the defendant did not carry liability insur­
ance, although that would not he known.1" the plaintiff needed medi­

cal and nursing care as a result of 1 :r injuries, so her two .onx came 
fnmi out ol state lo care for her. Their services were performed gratm 
lou-ly. At the trial, the tortfeasor asked the court lo not allow the jm\ 

hio award the plaintili “reasonable compensation for nurse lure and ui- 
Veiidance" since she had received these services free from her suits I he 
court tefuscd this request.

In deciding whether to credit the defendant w ith the value of era 
Unions benefits recvived by plaintili', the court had to select between 
two important principles, each of which covers the case and each ol 

which clashes with the other. 1 he litsf jijipciple js thcjuidcilying fault

H Id  s i  A l l  f.M M  ( S i . n r . ' i i j  ml I'mn is  { ; \ c  t i . iu  mi i  a l s 11 15 ( |«I7V 
w l l t c  I . id  %(tti.iUOM i * |i,» licnic») . t l ic r  I cw a iK  n r . i i t i . i  *»n. 1 k K a n  V I  h* I ' M il ( I 'R im  

Smtfl.M i.tsOs .Hi' I V m i i a I ' ( '•*  v M ar l«*n. I ( l l  In .I 2\'l, \ N  I ( KS S). \  . r n l ia i : .  \  ( tl 
*• I (  t u i i id l  litm ll ''J  lo .v .t \ N W  1**2 W c lK  \ M tin tw .tp .ilts  H . i- c l ' t l l  A. \llt l.M :
A ' i . i i  I ? J M  in n  L  >. 1-t. f> W  .'()(»(I'M  U c .u lm tg  .i v i» n li. ir \  ic  s till liy  in  ! all*»w ink' p l.n n li l t  »*• 

j o  «»\cr ilt>’ <i,a»»:» i' l i-  \a lt t .  i»l j* i.ilm lh » iis  w ' jv k is  as ik i i i s  i l  r l. t tn . i .c  arc M o r r ts \  tu a M .I 
R .  ( i t , 111 M u  •)(» N V I | IS'KS}, ( i i iu i l l ta i l  \ IV i i i ia v h >1111.1 I t )  I «•, 177 I '. i | ,  \  | t |
11 >»*»(•»

i'*  t» l • •m i ll ie  ir»  u l nIum.IJ \>c u lc ,.*  t* l l ic  * le .ir  ru le  m mu' t i% i l .a i u ••
I i l  (•« i!c h  1 V tiii'. i> n i |c t |  i i i  ll .c  it  u l  ilu* I.11I d ia l d c i.  n d a iil lu * l l» .it*ilnv iiim ii.iIm  • 1 .1
Cm V M . K i l i 'tC i t* » I ' A l  1 { 7 l i i C 11 I >f»') K v 'lin is  I iijMmcciim^. Ittc \ ( u i k l i l l  .Is I .*».• '%! I
< A l I rU V j.  4 .!> I01 V V k l. iv tn ,  I \  S I  Its  t « * . I f '»  K .m  J III. I(».S I* M  2M  ( I >. M i lex s 
S i i j ' lc ,  5 /1  I* .M M><» (O k t.i * 1 A p jt  l ‘W7) M;, a s ^ u in iit iu ii 111 d .c ic s l is L t t r J  f i t  d ie It^ t l i l t . 1. d 
1 t .1 u t t. il l b t iM ii i" • ii '.m , a ii* .c lv  s l.ild tf < i|tc u itn . 1 a r i> iii{*  lia l*d i( )  i i i  die pciit>-l Itc fu ic
|MMi



|V . , |  2.

c o n c e p t  in  !u )A .)v l\ic l) s u ) }  tlv.it ji d e le i i . I .m t  :- l ;o u l J  feo i£ ;p im s ib lu  lu i . 
a l l  d a m a g e s  .lluuung , u a L u i . i l l y .a iK i  p r o b a b ly - l im n  In s w ro n g fu l u id . .  

S u c h  d a m a g e x -w o u ld  in c lu d e  th e r e a s o n a b le  c o s r - o f  n il m e d ic a l a n d  
m u s in g  c a n s  l l i e  p la in t i f f  n e e d e d , w h e th e r  s h e -c o u ld  m im d  m  p u r » .l i J .a ;. 

th em  • p i lo t -  to  ju d g m e n t -o r  ntrt.— I hc-A tk-iiud  p t i i t w p l j - J i  d ip d  w 
j .I . i i i .u U  i s  e n t it le d  to  iu i l- e e m p e n s a i io i i  lo r  h u t  in ju r ie s , s h e  is  nu t cuiL- 

l ic j j  Ip  j jp l l l iU  lip . it e r  ic e o w e iy  o r to  r e c e iv e  a .w in d f a l l . . V. lien  g r a tu i­
tou s b en e fit ;, h a v e  b e en  c o n l 'c r ic d  on  l l ic  p la in t i l i . o n e  o r  the o i l ie r  o l 
th e lO m cq t ic n c c s  w h ic h  th ese  p r in c ip le s  a r e  d e s ig n e d  to a v o id  m ust oe- 
c i i l  l iu l ic r  th e  p a r ty  a t t a u i t u iu s l  p a y  le s s  th an  l l ie  d am ag e s  h c .c u U s c J ,^  

iU .d 'i i i .p lu iu u U - ie c e iv e s  a w m d la l l , th e  itm ouu t 4tM iiM u.tl.ior s e r v ic e *  
s> h a  i t . s h e - r e c e iv e d  g r a tu ito u s ly .' ' '!  l ie  ch o ic e -ts  an  e a s y  o n e . O n e  j i a i t y . 
rs i . i j u ^ .u l .  th e  o th e r  a l  i a c l t .  - W h en  o n e  m ust su ffe r  a d is a d vu n ia g em ;- . 

c o n s e q u e n c e  a n d  the o th e r  ic c e iv e  a bene fit tlie b ene fit h o i i ld  g o  to 
l l ie  in n o c e n t  p a r ty  a n d  th e p e n a lty  be su lle r c d  b y  th e  w ro n g d o e r  I h e  
C o l i a l e i a l  S o u rc e  K u le  r e a d ie s  that r e m i t . "

The m o d e m  context in which the Collateral Source Kule operates 
is very dilleient. Once again, an illuMiative example will he u.-.ed.'- 
Ihe pl.uiiliir owned a building in which he open ted a business, llie 
business used natural gas. lJuc lo the negligence of the gas company, 

there was a gas leakage causing ail explosion there w , .ubsl.mlial 
dan age lo the building and substantial peisonal injuries to the plain 
lili' The plaintili eanic.l lire insurance and paid the premiums as a 
business e'.peii. j. I he m e  iustiicr settled plaintiirs piopcily damage 
claim I’m  $ 15.'till, winch was the appraised value of ihe loss, (Jlb.llid, 

less a $.100 deductible) The plaintili', a v.derail, was Itospitali/ed lor 
tliue days in a vetctan's hospital and was Healed by the siali iltcie Ilk.

11 I In .  I .  .i m i ic  J c la ilc d  a n .ilv M , <>l I In: | I | . | , : i „ i I i . i i i  liL'I.M  J  ll..- i o l l . i l ,  [ , it S . . I , . , .  1< ll 
I l l . l  I .1 m l .  .IMI - I I . j l . c  A  l) | ilV ,d ..U llU ll4 tlO II  u l l l lv  jU l l l l l . J l lU l i  aeHJo.U 1C l i t . l l ' . I l l  I I ::i>J» 
IS .M .I.S  l i j i i l . i .  I ' l l  K .U I i l l .  i ;  ! IS S I ’ . I J I O :  M l  l ! i I ' l f . t j  » I m  • ll . , ' . m i l l  m l

ll IS v. J l  - itilcil lt..,l it t  I.llll.:; . i i i il\c l.:l i l .'I i .i  .t utiiii^i j '  i i . v J iim u  ' . . I I Vi.
1.11.1 li t .a  111.' I '. i . ls  IIIJIIK ,1 ll . i I , , ‘ II M 111 11) n r j l . i lEly I I . i l , . 'I l l : I I I , i t  | | . I  l l . 1,1,. I .)  i; ,M tl. i! . i • 
l ir.iy.cJ 11)  l l l l l l  . l i l . l  Ii l l ic  f i lm  la c i i t c l l l  o ! V. l l  K Ii the H I I f i lm ' l  J l i l  II, >1 .'.M ili'i lll llC  I I I I .
I III. I. I ll I llll. I li'l ll) lllC 1.1. 1  ill.ll Ihe IIIMIIL'I is . :lllllc-l ll' hr a.I y I: 11 lo ll.C Ilf h i .  o |
l l ic  in in I .I-, . i . i . iu i ' l  l l ic  h u l l .  .i « i i . o i I i i  i c . a . c i  h , „ k  i i ,  in  him l l ic  i i i i i i  i i i  tit he i c . . •
. i .  I he j l , . In n ol Ihe il. In I.. Ihe |m . . . 1 .  of l |, i  |  ,v,i>u> |> * lluaci UlM-cu lliu -  
•".tl'llil O.iJ'thc in iircil It i muiijiiics no il.fiii:,- in liic .ivlum Inf 1l.n1i4c.-4 n iu - .J In 
!:c u r.nif \ .lir .h  imi.l I-• li.-.mchi hi the n.itnc ol llic in 111,.1 , .ihh.'in h il niii-ln In: I. . 

ilic n nl il.c no in-: I he-icnumv jjcitcnlly g iv :; | fur 1 1 .,-Tnh- .11 c iiu i lU  m iiina .n i-
•il.iitcln..' c iiJ the Aiih.cjucni umdiiu ul ilic in.iucr-mill Jic  m.urcil in' ri-l.'ilii'n ihsf-l.T 
.ic uullcu anljj&ludi lie  IMMUgJusiJjUajiaiaiUiauii cu J aliiUi.au n.u ailed the n
u u j.1 la> Jl«lalil,y.

12 l l u .  i .  .111 c i. ih u i. : ! i. in  o l l l ic  I.1.1 , i in . i | io i | .  in  > 1 I t , .  101.1 .  I . . 111.4.  I ’o . c i  ,S
1 1.-||. t  u ,  l '!>  lo in  111. I.  S I ' .M  KJ2 I I ' l l ,  l l  |,.| . « . , . , I I , I  Is h i,* i 1 1 | 1  K .m  H7,
I " I  I 2.1 M'S 11" I l l  S u liic  D llic i 11. .1, l i 111 a , . ' . . i l . c ic  llu ' |U u . iJ c i o l l l ic  , u i l . im  .,1 I .-in h i , | \  m l 
a. nn; ,0 )M .11 in t. ,11. 1) a n il h c ic  1 lie k . i I  i lc lc in l. in l o  [ f 11h.1l I a  , u n i |  on . . .n i l  l ia lu h i)  111 m r i  01 
a .ch n: 111 c l  w h o  ».ii|  | : - ih  •* • • I o l p . i l f  n i t  i l l  on I 11 o n . i i l i i . - l» ale ( i . i ' i l o i t .  11 nn .-it S lc ic .  
h r 1 I 2.1 I . " / ' I  I ' , l l l l  1: I-/..IH, u n i o n  11.1) 1.1 M l  I ' .M  I I I I  I A l o l .1 l* o  I |,  1 .0,l i l t .  h u m ,o n  
1 IS ;. \V  2,1 ‘M2 | K l 1'h . ll i,  1 . 1  a l l , . , !  , I l l l l l l .  11, W || s \ v  2,1 5 i l l  M u  | ' i7 | . |
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medical e.peiisus, it obtained in a private hospital, would have cost 
jnP. When lie returned Imine, his wife nursed him for two weeks. II 

those -.ei vices had been performed by a professional nurse, they would 

have -• ’I - I-1*- While at In.me he was also treated by his brolhci-iu 
law, a ph\ aci m  Hi. brother-in law seal him no bill, but Ins tn.rn.nl 

chai . tin these services would have been $-128. I'laiiililTlllen sued llie 
g..sn.pa.-iv l -r negligence and sought damages of She,990, consisting 

ol piop.-riy damage ol $!6,I00, medical expenses of $l,07(», nursing 
_ .j ii-.e of VI’." loss of eainiiigs of SI,-SOU and pain and suffering ul 
.-jVKiili) At the trial, the defendant gas eotnpany ottered evidence of 

tlte plauuilfs seltlement from Ins property insurer and the value ul the 
tiled:-.il and nursing services. The Collateral Source Kule compelled 
llie judge lo ieject this evidence and to permit the plaintiff lo recover 
Ins full damages. I lie equities produced by this result are very diii'er- 

im in the tort system of the IVSU’s, when compared with the way the 

iule operated al the turn of ihe century.

In discussing this model i i  context, 1 assume that the real defendant 

in interest was not the gas company, but a liability insurer who do- 
i .ndcd ihe action and who nuisl pay the judgment rendered against the I
g.., company.” Another real party in interest, although not appearing e 
on the rceonl. was plaintiff* lire insurer, the subrogee oi plaintili' e 
claim to the extent that it has paid the loss.*'1

To analyze the impact of the Collateral Source Kule i i i  this m o d­

ern ,. ntext and lo contrast that with the consequences id abolishing the 
Kale, il is necessary lo separate the damages sought by plamtih inio 
three categories: (a) lhw;-e lot which no eolliUeral w m n c  bcn-iu • have 
jygcn leceivedJiC. ihe claim for pain and stittWing, llie claim fur loss m  

earnings, and the claim for the $300 deductible under the lire insurance 

policy, lb) those lor winch colialeial beueliL, vvcil obtained, but whet.' 
there is no righr of subrogation in tlie provider of those ser.ices- in 
this ease, llie leasonalile fee lor llie service-. • >1 his brother-in-law 
doctor and the reasonable value of the nursing services of Ins wile and 

(e) those collateral benefits furnished by a party who is entitled unJ.i 
thualciJiiiiie ol’subiogalion to iccover the-value of those henelit-- lii-in

I '  I lie  K.tN cM iit|M it\ i i t i / l u  • litn tsc (<> I t  a x j| f - it» s iiic r  W lM i ll i ts  n :c .iils  is lh . i l i l  d i ir a ii iv ic rs  
UK |*hu» b ’» • li.* r .••n;* M% v 'ti-M tiii^rv .1 -m. t i l I»t: ii» b n ilt l .1 I m u! Ir» t.t u l i u l i  li»N It's -t-. d fc
lo  I .- (M i*) ib u s  11 i . i ' i i t J  h„* i l iJ  i f , ! ' . 'w in  vt iu u m c f .  i l i . i l  ti;.»*( I ' . j i  iltd  jn im t i \c  i t t i | i . u i  »>( 1 he 
( ullditfi.il S.'UKc Uttlv* i.iKici tli. 'I (lie ss»t'Hj!xli'iti  ̂.tttiii .;ns •>( ih .»tictti•

I l I lie 11 Jib I »>i llic ft 1 w tit.iii *t It* bi* * til'i.̂.ilcil lo lllC il.tiiii «! lllC Iti'lilul w It*- *- I' • •! •'
|>tit) h ».»il C'labbsbcil Mt v Ilani|v.|»ifc Ins * a \ K.uisis l\»sst*r \  I t: hl r»» II.1 b.ii» *'•<• 
M kl »' -M I I'M ( ibiiitc v MwCllllHh. h<» K liM I li I’..! I'.1 11/Ih ll the .n II il I
b liM IJ 'lll III lltv ' I|.(||IC I ' l  ill** tK d ll I w it I |i t » b u l l  f  ■ n i l . t i l  » I 41.1 b> Ins OV It IH M lK l I V In |»1*. ll I 
It.i 11 ! *lu- It'* tS'Ms IC «ci\t*• I It* u t l l ic  I f t l k ’ .i i*r I*»r \s lti* It It. ll :> b i r t j  |t.|t*l bs bfs iu *n r* * h i It .u l 
I . iiu u. ..nl I»«.*1111*1 v H. it It iil, I'h K.m 212f *ii»l I* .M 17*1 ( ll llio it iih J ' <. |nm 
lu ll*  t ■ || t 11 d lt I h i lit-* I • III- I) t i l l '  mSUICil I .  li t  4 llu* Id .! J l.lllV  III li t l t  .. I dll.111.S d s l l l l l l  III4I 1 
I. | i | i * t  t i iH t l  by .tli*! l i t  ll .c  ii.iiii** u l llu : M ib iH ^ tilc r l it iM ih 'i M i l ls  lc iib b t< * r  K .111 - I  I 
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the dcleml.mt tiirtfcjsor- litre, llic Inc mnirancc settlement .mil ilic 
nteiit,11 t i i i e  Iruni llie veteran’s Imspilul °

In the liisi category, where il.ere lias been no collateral contiibu- 
tiuii ' I any kind toward these items of damages, it is clear that the 

presence or aiteiice ul llie t i llateral Source Unit mil llave no impact. 
»ll.: plaintili is entitled to those damages Irom the defendant tor Ins 

liability insiii.niee c. rier) in order to he fully compensated.

I lie abolition of the Collateral Source Rule would change the otii- 

cnries m  classes (b) and (e). I would life to analyze first the equities 
involved in da i (e), the situation whete the collateral benefit litis been 
I tu tidied by an insurer entitled to subrogation. Here the previous 
an. lysis made about the appropriateness of the Collateral Source Rule 

in he typical earlier case does not tit at all. XJlSt party.v.ho must pay 

the damages to.a plaiulill already compensated by M'llaUq al benefits is 
nut a wrongdoing tortfeasor, hut his liability insurer. This additional 
cost must he home by till insureds ol this class, The additional liability 

under the C ollateral Source Rule would increase the defendant's insifr- 

,aiiic pttaitiiliu only very slightly, hut aUiuvuulil ijlhrtiivy id the satnc 
rato the premiums of this entire elaia of insured., whether they he care­

ful or careless. The element of wiongdoing which justifies leaving this 
co.i on the defendant's side is not nearly so clear once liability insur­
ant e is introduced. O n  ihe plaintili r> siJc. y>H i||e not dealing with what 
could he descnbed as a windfall, bill mure accurately ,jy double iV!P_y- * 

cty -]lere, plaintili'purchased the right to indemnification from his lire 
ins iter and, in addition, has the light to full t'ODipf|]s:j[joji given him 
by the law ot torts: Both these rights cover the same injtuy. The doc-~ 

‘•trjr.e of subrogation.solves the. iloillllt U'tidWl)' ptublkJU^ .l llC.plainlj!]; 
•only gets to keep one recovery, llu; amount paid by hjs insurer J'li.it 

poition til the tort judgment meant to compensate for llie property 
damage belongs to his insurer. In summary, we ate not penalizing ft • 
wrongdoing delendant, but detcndainls-coinpeiisatcd |jal.,j)j|y insurer, 
anil not leaving a benefit with an innocent uttd poor pluinlilf, bufwitlf* 
plaintill’s compw.aatcd lire insurer.1'' The problem is lo determine-^

15 I In  J a m  s I j / . u iw , 217 I 2J M l  ( I X *  O il H i l l  W h ile  m il c u l i t io j  i.< M d n ..;M i.....
l".*l. ic  I h .2. il,.* \ v i c t ,si i  • \ . l i i i i u i , u .i i i ,> i i  1..:,I ,i p i . i ,  ime* ,-i m in i , .  t  , | n c s .  . i .M j ' iM iu i i i .  n . ' i i i  kct-
c i, it  . . i.U iim c ,1 1 , l i .  c t fc . i i i i ic i t l  in  .1 u - lc t . in 's  Ii . jn l. i l  a l    It.ise  .i vausc *.l a c tio n  j i i . i i n . i  j
1011*c.i%..r .So t S (  I I t  tj t /  .|S !d )| i |  ( l ‘7S5| l l  l l ic  .1 lie  l o .  .1 |n ,|u .) p c m il l l i l lg  ,i- ,, ii* iiM c n t,i  a l 
pc i*  ‘n . il lo l l  1 1 .il m : llu*. lim y li.n t*  l i e  M in e  e l ic i t  , t.  M il> i,n i. i i i , i i t  S u ite  l'J(i3 , *.csht.il l.m  li.is  
(m o ld e d  .1 11,1.1 I I M ih lii j- . i l iu n  in  I lic  t tn .u  a S t,. I f  , f i l l  l l ie  i'e .n .:i., il le v .itue  .my u ie tll.  .,1. ,ne 
u t i l  It l l ie  t t im e d  S l.ilcs  is I c i j l j t ic . l  i«i , * i it l io ii .* id  I., |iii>M ,!e  17 l l . S t  A  tj 2 i.5 | |M ? .) |

If- W lie lt ie i llu ’ ie  t . in  I, tel ,.tiy a i . i . t ln l l  t,» I lie  | >ta. 1111 tl • in su re r :le‘ |ic 'itiU  r n  w in  t in  x p ic im  
u«t* cli.ti|'.e*»l ( .1 1' l . u n l i l l  and lik e  insured*, .u c  il is to n u ts d  l> j l||>  , ,. , i“ UHl u l a i l l i i ,<,*,..Li.ni i c . c e i v  
I l f  , , l l .c ie  is t in  w l lu in  ticm -lil o iw in d l , i l l  u , l l i c  l i r s i 'p a i iy  i i 'ts u rc r "S c c  W  Y o lo . . , ,  | , . . i  *
l . v r . i i M  m i  in  t l  *, 1 17 - I I  i I 'M  I ) u t a lc  ll .c  td iu . f  s . iy ,.

I i l 't . la n c e  t u l t l i  t i! ) iy j| |  'y u t. ld  ll.ISe U U Ilk . l i iC l l lb  I l l- I l l  l l  d.tea l l  i l  c t i| || , |  |>e l l | , n , | |
l l .a l ic s . is .n c s  en le r in to  ji ic i j| |U M i I :le  u l.ilm n*. m  e ti ta jl i i l .d . lc  w ,i j  \  - .u n . v '
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which insurance is primary. The Collateral Source Rule makes the lia­

bility insurance ptimary; its abolition would make the lirst party lire 

in* ttr.inee primary

loti litigation lo establish defendant's fault is an expensive and 

climb) way lo answer the question of whether the lirst party ins'ner ts 

entitled to transfer its loss payment to a liability insurer. II we asm.ne 
a case .‘.hue the only item of plaintiffs damage was one for which lie 
had been fully compensated by settlement with his insurer, then the 

oi il v function of the toil action would be to charge defendant’s insurer 

v.nil that amount. In tins limited case, the Collateral Source Rule cn- 

uiiu.ir.es litigation ; nd the attendant legal costs, such as attorney’s lees, 
use of*com t resources, and time of witnesses, litigants and jurors I hat 
is necessary because the issue of which insurer is primary turns on llie 
determination of fault and this can only be finally answeicd by litiga­

tion. 1 he abolition of the Collateral Source Rule would eliminate this t 
litigation since the lirst party insurer would not he able to transfer ii<r 

liability to pay the loss.

In category (bj, where the provider of collateral benefits is not en­

titled to subrogation either because the benefits were furnished gratui­
tously or because subrogation is not a right extended to this piovider, 

the equities are closer to the original collateral source ecnieti. The 
Collateral Source Rule permits the plaintili lo he overcompcnsatcd for 
his loss, since lie would recover a full tort judgment for all his injuries 
and could retain the value of the collateral beuchls as well.: Aboliiiop 
ol the-tide would save the liability insurer costs which ought to bp. 

passed on in the form of reduced premiums to the wrongdoing d.-lend- 
ant> a*s well 'as to prudent actms carrying liability insurance.* 1 he ~ 
choice between these two consequences is more evenly balanced than _ i 
the choice in the original collateral courcc context. Which choice is 
picfciable tut us cm how far.our tun system has moved away Irom be­

ing a lault system de 'tjned to punish wrongdoing and has be.omc a 
cmr.pejisalyry systci mended to provide victims with full cotnpcnsa- * 
lion lor their losses.1' if our main purpose is to guaianlcc ei'itipctiaa-

, iiiu a *  1.) tl,:s-. u l n is iiia t i:  c lO l in g  tune JUS. i l  w ;is Im in d . I i.n l n o  in lm m . i'io n  m i d ie  
s n lu ii ic  .-I s i i l . i i . g j l i . i i l  is  .»*.v i ic .

1‘i.d i-  ,,i I ’a l lv is .- ii m i, .ic  "S n t. ls i^ a l ii in  i» a w i r d l i l l  lo - lh e  in » u ic i . - l i  p lJ V i- lia  
l u l l  in  |,i|e  i,|.s*duU » lo t u n ly  » m in o r  im o). .n iJ  n o  tc d u u iu n  i> m ade in  in M iiinv . l in e r -  *
I .1, aus ll os l l . J l  s.! l l ie  scsu ied  u i d i l m ,  w IiO V  . l l i c .s t i l lo j ta l io l l  l l j l l i l  w i l l  o l iv m u J )  lw  
n . n l l l  M .im d im g  l ln u e ,  in  si'.eli a c u e  no  rc .n o il appe.trs |o i i-.s lcnd in j; l l

/,/
I I I In ' d e i 'lr e  lo  ss l.is ll m u  t o i l  sys lc in  li.ts  n .oved  ( lo l l :  l.m ll |i,i* .*.l e n d . lo  lo i i . jn n s . i lo iv  

1,111-. r ,  rv  11I1 ,i< i d  l i )  d ie  .1*1..|ili> 11 o l no  I .m il i i . i n e i  ts in  .11110111, d il-j iii) I* iV  U 'jU i.01 m s  s'.-.* h  o,
S u l.,1.1« h it .  I n | i l l )  l i q u l . i l i o n .  A i l ,  Is s i,  S I s i \  ■■ f i t  I11 11111 to '121 i l 'C i l l  it i  

f . | , ,10.111.ocs  v I. II 2 l 4 h . n i  >IW, 522 l '.2 d  1211 ( l 'M * n .  svlie ie l l ie i .  ssas .1 s l i . i lk i i j 'e  lo  d ie  son -l, 
I m io iu l i l y  “ I (Ins . i| i| i lo ,n  I., d ie  h J i iu , .  S i i j i ie il ie  ( o u i l  i j in . i i . l  ssnli j|* |M o s , il s cse i.il lu d is  . o l 
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lion lor tortious injuries, that end is fully accomplished without the 
Coll net.il Source Rule.

A  large majority of llic scholarly writing about tlie Collateral 
Sou ice Rule in llie Iasi two decades lias been critical.1*' I lie uiosi ilii>r- 
ougi and scholailj analysis was made liy Joint Fleming.,who, alter 
smsaying llie operation of ihe rule 111 England, lire Ciuumoiiwealili 
countries, and llie United Slates, concluded that the Rule should he 
abolished. As he stales in the conclusion:

In increa mg measure, a person who has met m ilt an accident 
taaj now:alu)s look foi compensation mu only lo ihe law ol toils latl 
1 . 1  oilier collateral sources, i lie ui.'sistencc ol several mi.Ii regimes 
i'I vcaapensalion in any individual case call-, lot iiuporl.mt decisions 
. s to their i cl;* t ion one to amchcr. I Ii ret; solutions ate open: lira , lo 
lei ihe accident victim cumulate the vaimtis henelit*,; second, to shilt V 
fit* ultimate Lurdeu of the accident loss to the tortfeasor, relieving a» 
i ir as possible oilier compensation funds, third, lo credu ilie v *  
l irileasor with any benefits received fr.an auoihcr source

I'He lirst alternative associated with the "collateral souice rule", 
condones multiple recovery to avoid giving die lorifc.ooi a "v.uid- 
la ll" . . . in cc iiiiusl to most olliet countries which are categuiically 
i unlimited to the ccaiipeusali.ry and opposed to hie punitive theory 
> f  tort damages, American courts continue to cutciiom an  asnbem-v 
i its and uneasy tolerance of double recovery . . . .

t u rn in g  I ro m  d o u b le  re c o v e ry  lo  a lo i is id e r a lio n  o f  o i lie r  a lte r ­
n a te  es, we n o te  tha t these d i f fe r  fro n t  the lo rm c i in p o s in g  a d ec is ion  
;.s lo  w h ich  o l  ivvo s o u ic i s i.ii c om p vn sa iio ii lo  n e a t as the p tiiu a ry  
; rid w h ich  as the se c on d a ry . In  c o ;.i i .o u  lo  c u m u la tio n  o f  iu n c liis , 
t iie y  Ib rc e  a c o n fro i i la t io n  w a l l the Ira .ic  p o l.c y  u r ic i i la liu n  w he th e r 
, e . i J e u l lo sses g e n e ra lly , o r  a n y  p. n ic n l. i r  acc iden t lo ss , s h o u ld  he 
; h .io thed  Ivy li ie  lo r i le . i s o r  »*r by a c o lla te ra l m -micc , w hc th c i in ac- 
i i i rd i.u c e  w ith the teg im  : o i to rt law  o r  the  reg im e o f  p i iv a ie  o r soc ia l 
in su ran ce  . . . .

11 iicj primarily m »r.ilc.i.. pu.iul.ilcs |tmdc*rlyiiig the collateral 
s ui-'e rule) me graduJIv  yielding in their appeal lo an economic 
value system which places in d*e loul'ronl ilic high celleclion cosh of 

Jslnltir.g the hiss from a collateral souice to the loiilcasor, the at- 
t aidant wastefulness of multiple insurance anil.* most important of all 
j eilups, an awareness that in these days, when tort liability qualities 
as a* significant source o f compensation only in case ol defendants 
1 ho can pass on llie loss (Inough liability in sin, nice m pricing of 
lacir goods or services, (he question is mu so much whether a worn*.;- 
oner deserves lobe relieved a*, vvlmh of several compiling "m l coin-

All Miidiet 1 .an lulled llial llic nS ul 0 o I li.a iln> Im..,I i.j „ neilij-siict; is na| ,i 
J si} lull,.ml liiK.i in imliiiiiii; tchicle u|ici li. is lo illnc nunc i .i i . lolls. Ili.il llic Mil s>s 

ic a uf iej .tr.uiii>. Ii.oc.l an I. nil o cot 1 ,11 , ,|'CII* 1, *■ m,j ni.'llitkni .o a lac.uis .n
Liitiijica.still.! ai.I.aiii.t.ili ussli ti.'linis. Ili.il i..|li|icu,.il: >, . | im ii |.  .... .... , ., uteol Hi
I i i  is iiuJer llu* m m  siskin o  lnci|iiil.ili|,* in iti.n n ■■iiniiMiily i c m i I i ,  hi m .  i|.,ijmci,i ,.| 
n> inn liinnics. ,*i .*. un.'ci|',Iyau,il tin iii.i i* a.,m eiMicI*, iiijiii.il, .m.l I. in! a.lnvv" 
ic nut ul liMiiiaii'iiStwii 
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uiuniiics" should bear the loss . .

Once llu* I,mil justification for llic Collateral Source Rule lias been 
abandoned, ilic only modern justification advanced lor llic rule is that % 

il helps prevent undercompensation for llie victim.-'1 The plaintili will, 
usually receive only one-hull 10 ivvo-lhirds of die amount aw aided by 

llie jury as lull compensation.2* The lee lor his aiioincy and oilier Ug.il 
co.-l:. must he paid out of ihe proceeds. Since most plaint ids' attorneys 
vvotk on a contingency basis and ihe usual fee lor litigating a case aver­

ages one third of die judgment, but may go a.» high as one-half,*' the 
plaint ill's actual iccuvcry will be diminished by that amount to the, 

extent dial collateral benelju received by plaintiff approach une-lhird 
|o one half of the verdict, they would seem lo compensate plaintiff for 1"" 

his legal costs jjtnl thus cot ted that unfortunate principle adopted in 
the American common law dial each party must bear the full cost ol his.< - 
own icgal expenses, however free of fault he is compared lo die other.

The operation of the Collateral Source Rule docs not improve the 
pusidon of the plaintili. First, il should lie clem that only those euilat- 
eral benefits for which there is no right ol subrogation could improve *" 
llie plaintiffs position. All other collateral bcneliis for which a corre­
sponding sum was included in die general verdict belong to the subro­
gee, not the plaintili.21 beyond this, die Colialeial Source Rule 

actjiaMy worsens the position oJThe plaintiff because the base on which 
the contingency fee is figured is the verdict and this is larger under the 

Colialeial Source Rule than it would be tl die rule were abolished.

This result can be illustrated by considering the lad situation dis 
cussed above under die modern context for operation of the Collateral 

Source Rule.2* There I posited .1 ease where die plaiituil sued 10 re­
cover damages of Snil/J'JI) for personal injun-w and propcsiy damage 

which were caused by die negligence of die ga*. company. Included in 
lliis were items for which plaintili had received colialeial bench!:, of

2U I In n  in  p. u./rr.t note 2. u l 15-14-47
21 .Vii'MdcCri A; Mevtn.i u.y/M lielc 2. at 311-12 (|yV2| .Vcv i./hMbc otlcu uttJ | **Nd^c 
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1 • j'. ’ l i i i "  lo r  p c r - i i u l  in ju r ie s  J.iCs nu t a t . l i i . i l l}  u>ni|»*.PNak* M ol i i i .u *
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to - . / : • , "  h i  a M ill: i . i f i l i . i l  .)((■ 'f l ic  v ley us ii c .n iu  ■ m u  t i t  11.c'c i> a i tm ii lo  v. li t l a 
tM jI t - ’c n l \M i> iij‘ -l-c*r edit I .n r Is . i c  c 'o iisb tcm l'. v .u li i l k  l'.t!a rit.c  •-! l l ie  i in l is t i l i i . t !  a i.- l 
s k u l  m ie rc '.i. be r t* . |i; i i i- . l l«* |>.iv Hut i t  n.*t m  t • ‘.a ril;. icJu * 1 bv i l ic  lu j ia e j  j*. r
•■i'll'• p . l iu i : ;  iin m e ) m c.tre I o i: i .. c o ll. t lc i. i l  »mii

/./
22 W h ile  s^c a rc  ic t)O iic J  by Ihe le /a l the r  *4 l.u I  hm!».rp h i i> %o|'tu, .* ih .: j . 'iic f «l tc r . li*  I 
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lb ,*1 .tit -iiut m ay in  isu |**il.)ii I avvay l io in  l l i -  j u r s \  l e i t  i i n u i c  " I  tm e  « u ,| -i no n  by th ru  
O 'h v t l i '  i . i  l “ i l i - i l  t t i iy  a v a iii ie  p l .u i i l i l l  a i I I  lose I t . - n  h a v iu j' to  p .t, a l io p u 's ’ j  lees t»t le io u p  
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?) I M vi K lr- r .to r ,  I’iimim.i fii l l i ‘. I ttk l  l • * si .Si us|. i s ch *)||*»Mj
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$>I7 , 2 *)II, C)| tin ., am o u n t , .'Sib ! w a s  u p p lio d  by a c o l la t e r a l  s o iu c c  
c m i i lc d  tn  s u b ro g a t io n . N o w  I w o u ld  l ik e  lo  a s su m e  th a t th e  |i i r \  d e ­
te rm in e s  l l i .it  l l i c  fu ll a i i lo u i i t  |. r a y e d  I . . is  u l i a l  p la in t i l i  i .  en t it le d  to 

“ *  tls In I c o m p en s a t io n  a n d  n w .iu ls  jm lp t . . , . i l  lo t that am o u n t S e co n d ly  . 
I a s s u m e  that l l ic  p l . i in l i l l 's  a b o i i i  v h a s  a co n t in g en c y  c o n l .a c t  u m le i 

_yvluc i l .c  ic e e iv c s  a-. Ills  le e  o u e -d m d  o l an y  le c o v e r y . l i n e d  o n  th ese  
*" a s s iu  ap lio iM , il is p o s s ib le  lo  c o m p a r e  l i . :  o p e ia t io it  o l i l .e  C o lla t e r a l 

S o u  :c  ivu lc  a n d  o l its a b o l it io n
■ CuiIj .cijI Snun; Kg); j ... < . h.,in..| b„ui..

''“ •t.a si>v<>u »m 7i.i "  r  iii :>• ■ I .. . . . iiji.i.a
I.-., j o .  in ,  . l. o . i l n  In iic t i :* . . !  H ?JV o(
■a u.-i.oy »:*•;«. j i t . ' i i

111 !:•>

I .  Mil l I . . . i c i ; i .  116,412  1.42 *

- v i  r il)
J  2 > . v >2 i U . U ’ S

A b o l i t i o n  o l  t h e  C o l l a t e r a l  S o u r c e  II u l c  w o u l d  p e rm i t  p l a i n t i l i ' t o  
r o a n c r  >4.273 n o t e .  A t  t h e  s a m e  t im e ,  h i s  a t t o r n e y  w o u l d  r e c o v e r  
•S5,/td Iwss. t h u s ,  t h e  C o l l a t e r a l  S o u r c e  R u l e  f a v o r s  n o t  o n l y  l i r s t  p o t )  
i n s u r e r s  o v e r  t h i r d  p a r t y  in s u r e r s ,  h u t  p l a i n t i f f s ’ a t t o r n e y s  o v e r  
p l a i n t i f f s .

.hviJ .  i j j iP i t i uw f .n l iu t t i  U*-
t U U ^ l r ^ I t  hit:, a lw a y s  bV e iT a g i i a i - a n io o  t h a t  t h o s e  p e r ­

s o n .  u n a b l e  lo  h i r e  a  l a w y e r  w il l  h a v e  t h e  h e n e l i t  o i  c o u n s e l  w h e n  
p r e s s  mr c i v i l  c l a im s  l o r  i n j u r y . J /  Hu t t h e r e  is n o t h i n g  in  t h a t  s a l u t a r y  
o p t i o n  t h a t  d e m a n d s  it l ie n i e a s t i i e d  o n  a n y t h i n g  m o r e  t h a n  t l icAMultx*  
s t i l l 'e i e . l  b y  t l ie  p l a i n t i f f .  t h a t  is. t h e  s u m  w h i c h  is o w e d  b y  t h e  d e l .  n d -  
a n t  i d l e r  c o l l a t e r a l  b e n e f i t s  h a v e  b e e n  e t e d i t e d .

< >nc lilt 1 her point should be made about the operation of the i n|- 
lalcr. I Source Rule. It is one ol a series ol legal rules designed lo keep 
the decision of jurors unt.iinied by intiusion of the issue ol insurance. 
Otlic ' rules aimed at this result are: dial a plainttH'only paitly com-
pen.-. ted Irom collateral .sources n, the real party in mtere. t so tli.it his 
lirst putty insurer subrogated to a pan ol'that ton rccoyety need not 
appeal-as the plamtiH' of record,-' . ̂ |jÂ eUojii_ ok ti c fact

i l i n K l e t o n d a t a h ^  |ji.t b i | | ] y  ip su r j i j j c o  t j  w -UdvJHiJ jc iaj l y  lib? UUSMiMS o f

v 2 t> I t . Mi,sUUtc» i l u »  d l/v ln i id j a t  ( lie  i  w ib ic i . t l  i>»#u(cc K u le  i .m u - .  v»nli i| f t p l m i l v  o r  
^  Vj  *Ji'P i lc i l i . i l  |V| ||;c  M jjlll t>l ‘.u b ro ^ . ith  l l  lo  (In- > i.|i|tth  11 o l lii«: i  o l lo ic i . i l  I * l . i s  l . i f

“ .V  i t  *,i- Wcr I c ^ l d l u u  ( it  iK i „vi //ju  iiviU; J U ^ l l t c  t Ju* • 1111111 r u in  . «>|
(lie  I i r i c J  S idles h r i l ic  iu c . Ik .i I m ’ i v i h ; ,  f u iu r l i c . l  l»s ihe u i r u n ' s  i io s p it. il inuU ’i I !  I ' M  \
§ 2 6 > l ' i d l . l i l  M il! CJti.l

21 I o r  a |)|.| >| K ol J in  U» -h il l i l l  l l ic  »• ' l l l l t i ‘ { iU | III-  .11 .•rh '.: in c ill .H id .1 l l .  (• l l .c  ««| Ut ( t i l l , is Hi 
p io ic i t  i»£ ll .c  |u»ur w|»o j i c  iii) i* r i* t l,  sc* J A m  m th  i t  I i . h i i I i m  J \ ' ’ . |h  i J ( ‘ i t  i

2:i I >. ciiicr \ U u i.n .in , I vS K , I I I  : l '  lo t  f  .M I / |  | u n - . .  lU m . 2 :  *. V. .'.I v i:. r .n im  
I 'm  I -m h i i c  .>111( 1.  Ii.i-.r .Ic u l.k a  11 ■ ,11 i .  l l  | , . | | |J  11, I I , I , I. I >.i.i i , iic .. su. Ii .1*. r a . t i . i l  I f  L - J a i .h
i c i j i l i i i :  l l , . a  a  r iil.||.j>,ilcil I I I  . I i i e i  I . . .  I I . U I I U . I  a .  a  |> n | y  |.l ■iinill .  i . ' l i  il u  I , . , : .  |,.,i,| , ,n|y , , , ’k  , ,t ||,.
I >1,0111 ll  I I I  l l l r d  > i l . i i i n  .y ,v  H . i l l l l t  S rU  ( l i i l . i i l ' l l  .,1 t  I I I . i l l .n i l , I  y l l l . n l  A  V c a lt l i  ll .  ■ I >.l
I I'M ( l i l ) l i  c I I  l'*? 2 |

I / / a .'  i  ii/a//.11il .W i n .  i' i . .

4 f i c 4 u i ; n J .U l t  t | i a |  lie- w o u l d  n o r m a l l y  h e  e n t i t l e d  to  a  n e w  (rial.*"’ A b o ­
l i t io n  o l ’ t h e  C o l l a t e r a l  S o u r c e  U u l e  w o u l d  n o t  V o n l l i c i  w i t h  th i s  b a  d e  
p o l i t )  h ec i i t t s e  n o  i n s u r e r  a p p e a r s  a s  a  p a r t y  to  l .c . d i e c l e d  b y  t h e  j u r y ' s  
y t r d i u l .  e i t h e r  a s  c l a im a n t  c r  a s  t h e  p a r l y  vvlio m u s t  u l t im a t e l y  p a y  t h e  
j u d .  il . a t  A'WSUui.j u i > 6 .w i l l• l e a r n  i h . U u l r t u r ^ ^ b t i u n c c - m o n e y
>i|ls:i U h e e i i  A  i p t e s t i o n  o u g h t ,  hoyve- .e r . toTTe r a i s e d  i i b f u i l - t h e  -
m t d e i l y i u g  p o l i c y .  W h e n  l l ie s e  r u l e s  yv.-re f i rs t d e y e i o p e d ,  in s t i r a i i  -• 
yy.is n o t  c o m m o n ,  s o  it yves s a l e  l o  a s s u m e  t h a t  t h e  a v e r a g e  j u r o r  yviv.ild 
: , u s j . -t t h e r e  w e r e  n o  i n s u r e r s  b e h i n d  e i t h e i  t h e  p la i n t i l i * o r  t h e  d e l ' e n j -  
i . a t  t: d .-ss i n s u r a n c e  w e r e  in  th e  o p e n .  s 4 . t . .h r> ^ a lL p eu ta > tk i> k rm -H 6 t ai~ 
j-„ij S i n s u r a n c e  a n d  i) ic  m o J c i a t e l v . s u p | fj<i i t a i t a i ^»i>*HH-ditf-.m>m.'r>i»)»- 

c (; o f  >n»u »a l ice  I A n y  a u t o m o b i l e  d r i v e r  I. m m  a b o u t  a u t o m o b i l e  i n -  
n T n m e e ^ w h t c i r f i e  o r  s h e  is r c r p i i r e d  t o  c a r r y .  > l . n o s l  e v e r y  h a m e o w i t e r  
c a t t i e s  h o n t e o y v n e r ’s  c o m p r e l i e n s i v e  i n s u r a n c e .  M o s t  a d u l t s  a r e  c o v ­
e r e d  by  s o m e  f o rm  o f  m e d i c a l  a n d  h e a l t h  i n s u r a n c e .  J p r f r r s - n w y m a i l, 
■.ne.a i l^ i ie . i b u u l  t h e  jiViii | ^ h i h t v ^ y i i--'tnTll7tTtir(rMTm tt^m ch - - 'S p cgu l r aU i i i  ^  
c o u l d  i u l l i i e n c e  t h e i r  d e c i s i o n  on j jA vay  o r  a n o t h e r .  eo rnp )»«« iy^»» '- 

-4 «M Ke<k -nmoTfd t t 'ay i ie - i famng i5<^4*y - i lu ; o c : r . i t i u n  n i j i i lw u tJ t i a J gU .e y j jgL .^ .  
'p r r t r r r *T rn ^V iT u r? d 'y i e h r rn ^ - n t fit ' h r r r r r r r i u S - e l f . ' ? ,  l . e c a u s e  th e  j m y  
m ig h t  iiu.sum e  t h e  p r c s e n c e ^ m  t j p i e a l  i n s u r a n c e  p r o t e c t i o n s  w h e n  t h e y  
d o  in  i in  f a c t  e x is t .  T h e  v o l i t i o n  o f  t h e  C o l l a t e r a l  S .u t r e e  R u l e  w h i c h  
yyoii lJ  p e rm i t  e v i d e n c e  tfi b e  a d m i t t e d  o n  a c t u a l  i n s u r a n c e  p r o t e c t i o n  
o w n e d  by p l a m t i i r i e t s  t l i o j u r y  h a v e  r e l i a b l e  e v i d e n c e  o n  m a t t e r s  y v l t c i ^  
o thcryy ise t h e y  a r e  l i k e ly  to  b e  s p e c u l a t i n g  a n d  d o i n g  s o  i n a c c t i r a i e l .,

I l l  d i l l  AMKMCAN M l MU Al A sS O L lM lM S  AMD l l l l :  l o t ! y l l-U  \ l
S o n i i i  i; R u t  i

R a r e l y  d o e s  s c h o l a r l y  a n a l y s i s  a b o u t  a  l e g a l  p r o b l e m  a n d  t h e  t;.: d  
l .u  n d o i i i i  l e a d  d i i e c t l )  to  c h a n g e ,  b o r n e  p o l i t i c a l l y  a c t i v e  g r o u p  w h o  
M an t i s  to  g a i n  b y  t h e  l e l o t i n  h a s  t h e  r e s p o n s i b i l i t y  o f  t i i r n i i . g  a d e .p . i s  
s i . ’. l a t e  a n a l y s i s  i n t o  a  n ew  . .m l e l l 'e c l ive  l e g i s l a t i v e  p i o g r a m .  I h a t  im ­
pel: .- . c a m e  f r o m  th e  p e r c e i v e d  c r i s i s  in  m e d i c a l  c o s t s  w h e n  m e d i c a l  
i n .d p i  i c n c e  l i t i g a t i o n  m u s h r o o m e d  in  Ih e  p a s t  tw o  d e c a o e s .  D e f e n d a n t  
d o c i o i s  a n d ,  b e h i n d  t h e m ,  t h e i r  l i a b i l i t y  ii is t i re i- .  w e r e  p a r t i c u l a r l y  o u t ­
r a g e d  w l ien  a s k e d  to  p a y  in  m a l p r a c t i c e  j u d g m e n t s  n o t  o n ly  v e ry  l a r g e  
s u m s  lo i  p a i n  a n d  M u l c t i n g  a n d  fo r  e c o n o m i c  lo ss es ,  b u t  a l s o  to  p a y  l o r  
th e  d o c t o r ' s  o w n  s e rv i c e s ,  c o l l e c t i v e  s e r v i c e s  a n d  a d d i t i o n . d  h e a l t h  c a t e  
In i w h i c h  t h e  p a t i e n t  h a d  b e e n  fu l l y  c o m p e n s a t e d  by  h e a l t h  i n s u r a n c e  
p r o g i .m i s  o l  o n e  s o u  o i  a n o t h e r .

• I n - t l w - W f ^ W  th e  A m e r i c a n  M e d i c a l  A s so c i a t i o n  o i g a m / e d  a n s  
l i o n  w id e  c a m p a i g n  lo  a c h i e v e  m a j o r  i c f o n u s  in t h e  t o r t  r . j s i om  w in  li

• * i v  1 .»>c . u i t . J  \uf rj m ne ‘J



I V #
they hoped wmilJ limit ilic c.v|ilt<siitn in malpractice judgments an J the 
cost 1.1 malpractice insurance. A m o n g  the reforms were the introduc- 
ii,m ol *u«uumifr.paudw uakiu/hklLim;'ia io'JyitA-vUlin ' tlio j>ro,i-l  * i  ^

t o n  l o ^ f > f f l » i » n t H j i w , ; g r e e ; . i e i > t . - .  t o  l i e  e x c e n t e J  h e t w c e i i  p a t i e n t s  a m i  
h e a l t h  c a r e  p r o v i d e r s , 11 t h e  g r a n t  o l  p o w e r  t o  e o u i i s  t o  r e v i e w  a t t o r ­
n e y '  1 ^ . 1 0  e n t i r e  i l i . n  t h e y  _ \ . t i e  l y . i s u n u L i k a  t h i ^ l o I i U u u - u T l l u ;  

i  o U a l m a ^ o n r c e ’M R i t r t c r ' s r r T d M h e - f i x i n g ' r i r  ■ r m r x i r i u i m  T f o l l a r  l i m i t  T37T 
i c a ^ u f - m  i : u ! | i i . i i J i i a L . a , ; U L > i i k  U .  Hf.vmu a c h i e v e d  l i m i t e d  . s u c c e s s  i n  

| e r s m t d i n g  s t a t e  l e g i s l a l i i . e s  t o  a d o p t  t h e s e  r e f o r m s .  i h e  A m e r i c a n  

M e J i e a l  A s s o c i a t i o n  h a s  t u r n e d  i t s  a t t e n t i o n 11 t o  s u p p o r t i n g  a  n o - l n u l l  
c o m p e n s a t i o n  s c h e m e  l o r  m a l p r a c t i c e  i n  t h e  f e d e r a l  C o n g r e s s . 18

l lie reform in Ihe •CtiffaR^aL^omuc.Uolo .is. iha |H ^ p di^l 
change in llie existing toil system and thus was the most widely 
a d o p t e d  11 ^ 4 4 v » W P « t l t C u t « i r - i t r ^ L i u ^ l u i - k a i i c n .  l i n i l o r i n - a l i a M i i ^ h . i i . p y  - J l

t r a r i i i L C > a r t « » w e » - w w < M iO i i i i r ) i  . p i a n h n l w d e l e r w f f t f t f - f w t r h t m o u j i -  | n a . . ,

f if'pininttltifrrflni’.'flpihifr ii'i'ii uhihvtni r mui i:.,.i,piHi., iMUhmtomtiu
s i u t n t e ,  w h i c h  p r o v i d e s :

A. l a  a n y  in c J ic a l in a l j, la t t ic e  ac tion  ag a in s t a lic en sed  h ea lth  
c a re  p ro v id e r , ih e  d e lc in l.m t m ay im ro J u c e  ev id e n ce o f  a n y  a in o u n l 
o r  o th e r  I .•nefil w h ich  is o r  v v i llb e  p a y ab le  as a bene fit to  l l ie  p la in li t l 
as a re su li ,<l the in ju ry  o r  d ea th  p it isu a iii lo  (lie  W*m«>*f-)*i,.wceciiui<*i

-Illy Mjlly oi iial';|.l! VV̂ uhmciLS eîiHii.’m-iinLH.iua- mi-
> ) iv a i u l i a ,» t u M U b . . « i i , k n e » u « K t ^ n o o i i i ( w b k u h i i i i v  m  m.ul.-pppibjŷ , 
anee that provides health benefits or iniumc-.dunbUhiicovctauc4iiid 
any othei contract or agreement of any group, organization, partner* 
ship, oi corporation to provide, pay for, or reimburse the cost of in­
come disability or nic .heal, hospital, dental or other health cuic 
services to establish ll it any cost, expense, or loss claimed by the 
plaintili as a lesull u| I',,: injury or dcnlti 1̂ ijhim*aoâ muliiir*.'iiftj,i.y- 

^ ^.intiemmficaijnn.fio n sudi.mllatoaLsQuia£ul Where llie defend 
~ .vuijdccls.ro initoduee iti-hcvidimce.- the plnmtill may introduce o**»
J r  d t a c a . u j . a t i y  U Q l u i J i i l  w t ' . c h  d i e  i d a i o u u - h t t s - n n i d  o r  c o n t r i b u t e d ,  i d  
/  s e c u r e h i i n g h t t r v a n y 8 u c f ; b / ^ e H t # ^ « i * h a M « c A x ' d r y t f o n y i h r d e f e n d *  *

III A ( .  a i m / I d s  S i m  jj 12 M.7 (i'«2); K  \n Siti A n n  gij (iVIwi in •WllX (|V(ttn
31 /- v . t i  i A n n  S i m  j j£  I l i t  2 0 I2 I I I  ( S m i i l i - l l im l  t t f h t )
32 A#, A mi/ Itiv S i m  Jj Jl >(,X < 10/S), tins Cm, A i.n ti 2‘> 120 ilOKI) W a m i

It v ( m i l  A n n  Jj 7 7110711 I I0 7 V 7 < )

”  /■('• ' '■ ' IV  '  " I ' *  f jf i 3113?. | l ‘/7 (.| l l in n l ,  tc c o v u y  lo i  i i o i i c i u I k i i i i i c  luv.es la
S 3 o l.l iiiu ) , d i l l .  1 I t  I V ( m i l  Arm Jj . * n / •! > | ! '. i j ;c  1*171 > ( I l iu m  i c c u c r ,  la i (V u c l. i l i l .o ii.u '," ,  In  
i3 la.nam, N l>  C in i C o in  J, cf. I I I  11 (S.IJ.JI lo s t ) ilnum ic c m c iy  la  . iin u u n is  | , i , iv i . lc , l  |>>
III ' l | i ( , i c I t , l i m i t , l i k e  lu l l , 1 .111,1 I l ic  III,(01111:111 le u - .c r y  i . VMm .ir.nl fa r  c . u l l , l.un , .m ,I o ik  l l l l l l l . : i  
,|. i l  J! s lu i c.u I i | . Ik y  |,C (|,„ I); S I )  , m m  II I ,  I m s  A im  Jj.’ l - 3 - l l  I IV 'M j n „ i , i l  c c j iy a l  d .m i 

' 11 ‘ ta'-'j1. i ^viLil!r)iw,'-<*-,>H*‘  U,m r ‘ nir-nrm’iii,t-rv(-sp<TMfMjilifT;lcl, ‘TltTllr'.'.ic-*1
* I V .«’ S l. i l, 'in c u t ..I l l ic  A m e n , .in  M r , l ie , i t  A v ,o o , it ia i i IU C '.c iilc il t»y |*icM ,i,*u l J.ii iic s  S 

I .  .1.1 M  I ) ,  to  the  S u l.m in n il lc c  ,.n  i l c . i l i l i  ,,| i l ic  W ays . in ,I M e a n , ( ' . u n i in ik c  , I il .c  t l n i i c l
S l . lc -  I h m ., ' , . I i n  j I lc iu u .111,  r \ ,  June 2K I 'M  I

IS .Well II Slim, iiiiui,likc,l in  the 'U ith  ( ting .> Scss. (IVSl)
3t, .V:'«‘ il.auici liiicil tn/ira n,i|c *1

Jl'

|m,x| ///.• CvUnu’m l Source Rute m
a n t  i s  s u b j e c t  l o  a  l i e u  o r  d i a l  a  p r o v i d e r  o f  s u c h  c o l l a t e r a l  b c n e l i i s  
h a s  a  s t a t n l o i y  r i e l , I  o f  r e c m T f * . ~ a g a u l s r d  t g j i T a i T 1 t T o  ■> r e m i b n r  
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a c c i d e n t  i n s u r a n c e  a r e  e x c l u d e d  f r o m  a d m i s s i b i l i t y , ”  o r  w  h e t h e r  b e n e - . 
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Civil. A< I IONS

The eoie ol ihe equal prelection argument is that there is r.o r.i 

li.wal justilicaiion lor irealing medical malpractice actions dilleMiil’ 
liorn all nialpraciice a- ns or more generally irom all tori actions, hi 

iii- Hmida ease lesiin he coiistilutionaiiiy ol iheir Medical Malprac­

tice Avi, Chief Jusiice Stiildbcrg in his dissent said.

11 l e I kanl.i siJiuie in queim n| cssc-nlialiy ah.ilidiea the a  Mat 
ci-i soiiuc rule, l.iii only with releicnee lo the niedi.al piufessita.
This cuiniunn law rule typically pi events le.h lion citi.e pl.:iniiii.
Ion icvovery t.y any aimmnis ol altcrnalivc compw.isaiion ueeived 
liuia soiuec's such as health insurance or disability I cue ills The jus­
tifications loi llic rule are-TfUKk-̂ word̂ fieflRlrH *' •' ’i'aiuUil.wi.a

;f
e'valid 11 '

oTihe.-. ; r i i i i o i ^ e ^ Y i s ' h a e n  d eha tv i l i  T<-rt c ia t i .  - lev th a t  i
i l k  e . i l l a t c i a l  s o u rc e  tu l c  is n iod i i ivd .  i l .v re  is in l o r . .  <
l in ing  c h a n g e s  in  m ed ic a l  n i a l p r a c i i c e  . . " o . .  '■
» i.uf In .ticc Suinlhurg’s ari'iiments were m  t and .i ot Id i a I ̂  

p. i.ai. ivc is. the Supreme Court ot Honda c u ilk co.i ..iiutior.al jiic".- 
li.m. Iii.: conslilulional slrnctiire slmuld permit the Ivglsh.u..-.. iis- 
choice I . ,  leei-late dilkrtnlK loi m. diea! malpt.t. tne ifiheie ate jii.-tm- 

able reasons K»r the dilierenti:.! irvaiinent The tea .on ..dvauved by li.e 
leg.datiiics which have abolished the Coilal-rial Sour, c Rule v.... the 
<r I c 1 mis 111 111ed1e.ll malpractice insurance. Ihe federal Constitution 
m  1 i its com (Mints should he loose enough lo gn e this dist.reiion 10 ll.c 
slate legislaliues

Chief J ti nee .Simdbein’s analysis is, l.ov.v. er. ti go. J imhc.iiion of
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ut w the legislative discretion should be exercised. I he reason:, lor 
in id ify ing  or abolish ing  the C ollateral Source Itule apply  to  all toil 
actions, not itist to m edical m alpractice. Similar crises or potential ert- 

. exist in o ilier parts o f  ou r lorls-com p ensation  system, T h e  cost anti 
adm inistrative delays in at* bile com pensation  led to a variety ot 
attem pts to con tro l costs, m ost prom inent o f  w hich lias been n o ­
fault legislatictu^JiiiejuikCof prtidue-ls ltabillt\~IIfi^'aff^rt atKi-CftnTp.nsa- ‘  
1,1,11 !■ a nother. tort area appfroChllng cr i si s elfh t o n s i o  n s A s Jelliey 
'OY\umieil,‘ on e o f  the leading proponents o f  no-fau lt approaches to tort 
liability T.as written:

llic main intellectual rather than political, challenge currently 
posed by no-faull insurance is the application ol the iiii-laiilt ptitici- 
ple to ai-.idents other than those involving autos, principal!) to 
claims arising from medical umtrcalmeni and malfunctioning prod­
ucts Indeed, the success ol no-Dull auto insuiance lias meant that 
■lieJi>malpractice and product li.d ilnv chums coinpn.-.c a much 
greater poiiion of personal injury claims generally than hclore the 
advent of such no-fault laws.

ITiitherrnore, the undesirable charael.-iistic: of the present ton 
liability syMom arc even more evident in medical iualpm> ticc and 
products liability claims than in claims .lining out of auto accidents, 
in medical maljuaciicc and products liability suits, many mote vie- 
S mis are leli uncompensated. I’aymciii, even when made, is much 
Bnorc delayed, finally, much uuuc ol Ihe picnuum dollar is spent on 
||lcgal fees.4'

If cuturnohile accidents, medical malpractice and injuries from detec­
tive products all represent arc,is ol serious cost and administrative 

problems lor our tort system, can there he any justification for abolish­
ing the Collateral Source Rule in one case, but not in the others? And 

il we decide that these three problem areas require siintI.ir treatment by 
abolishing the Collateral Source Rule, is this not one ol those cases 
vvh.Tc the exceptions would swallow up the rule, because the over­
whelming hulk ul tort litigation occurs in one ol these thicc areas' l)e 
cid.ng that there ought to lie uniform trealtner.l, however, does not 
delrtminc which way to geneiali/e whether to retain the mlc or to 
abi Itsh it.

llie reasons behind the Colialeial Source Rule no longer exist. 
Thu widespread and increasing use ol liability insuiance has vitltially 
elii.limited the tault aspects and dclencni operation oi'the law of tort. 

Anyone with sullicieni assets to pay a toil judgment will almost invuri- 
iablcany liability iiiMiiaiice If there is no liability instirei. there is in 
fall probability a judgiitenl-pioot toitleasor T he penalties extieied by 
ihe Colialeial Source Rule are lliu.s li iully ever paid by wrongdoing

i7 I )'(*«tiiiicll. i lh . it  (  ju  i  Ut4 Ht'tuu\! t i ‘f i ‘1 /o iin ' !•[ / i  ruHhif thfu'x ( Luvw /V  
ftn Jx  n h ' I'rom p i /»/.,/»/ x, j  (  U m r.n u s 'S  t Aicc vi.u /c iu t ,  //  N\s ( I  J Hi n VM IV ftl)
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•,,rtli awits, but rather by the entire class of insureds undci liability pul- 

j ies I Inis, liability insurance becomes a compensatory scheme lor ac- 
nJvtit victims, no dilTcrent in quality from other compensation 
s.bemes, such as health insuiance, accident insurance, disability insur­
ance, wage continuation plans, etc. Once the fault orientation to tort 
liability lias been abandoned, the purpose of the toi l system is to ensure 

that accident victims are fully compensated. That end is adequately 
,uid tully achieved if the liability insurer behind the defendant is re­

quired to pay only the true loss of the plaintili, which is tltat amount 
not coveted by the variety of collateral suppotl plans now available to 
plan,tills who have been injured.

Huc-uluuuUi.ixiue is-wiiicli.system •of--‘Coinpensation Is primary; ' 

'4nd>hrty-msufiinc:el-oi..ihe-soufcox ol collateral benefits^ To the extent 
that these collateral benefits have not been provided gratuitously by 
It tends and relatives, they have already been funded, either by tax 
money, by private insurance premiums or as fringe benefits in ex­
change for the employee's services. Their coverage is almost always 

hro..Jcr than just for those accidental injuries whore causal fault of a 

third party can be proved. The allocated cost of these benefits is usu­
ally ligured Iree of the ability of the provider to transfer a portion of 
those costs to a defendant and his insurance carrier through .subroga­
tion or assignment. To the extent that there would be a savings occur­
ring from subrogating lirst party providers of collateral benefits to the 

third patty liability insurer, this savings is oftm wiped out by the costs 
of obtaining such transfers. If subrogation or transfer costs exceed re­
coupment from subrogation, there is an added burden on the total in­

jury compensation system.

V. Sl'K IAI. PllOlll I.MS IN 'tilt: DltAI IINCi III A Rl.lOHM SlAlllll.

The conclusion that the Collateral Source Rule should be abol­

ished leaves several subsidiary problems unsolved: (a)
. . .  iim.ruyLiulilioiii.iiy u id y v so  that the deduction  of collateral benefits is 

Jeit--0 :>-tfiii>-clrx<.4x :tiisiv~orihc^ury^o r stirftfl tHifiTjflTtgtrHc-retpiired- rt? 
Ml«duf^he-c<)Jj^i;jjiLa««^jstr^rs^T*inattctTd-la\t? (b ) Shm tkM tw refofrti 

apjiiiMo-wllaiulJji.leiii.l b en e li^ -oron ly to -stT fiie ?  (cl .SliouldTfTJrplninfill 
rei:,oreuuutoH ornrCtic)h~11 i‘c JpifcntiTtrffs and other consideration  paid lo 
the provider lor the collateral henclits? (d ) 8 hrfnld-thc‘-p rov ittm l r igh t1* 
ol-strbmga'tinn-bi<-vcbuliidied.iis..well?» 1 lie m edical in ilp iacticc statutes 
w hich  have abolished the Collateral S o iu cc  R u le-"  often  d o  not cover 
on e or m ote o f  these problem s and, to the extent they d o . the problem s 
ate resolved in very d iv c is c  ways.
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A  / v.wm* o j Fact f o r  /fit! Jan or Matter o f Law f a r  The Jad^e
Whether the judge or die jury should have die pe,wci 10 decide oil 

die impact of collateral heuelils is not an issue where there is a clear 
ai swer, Inst Uiciu-aiiaJ<}a«mii4oi4tuviMg-rh?‘in:merto thtfdlscretion'dT

. [lii,r ) m y - t i l e r y , n i - . i i . - i i u - ,  
*L idainiill-aeJiî llM.iiAi.itim̂ LilmJiciuuiU.

•jCiitikiiLiiulisrs. Gratuitously rendered benefit., particid.nly die delis 
cry ul’services or goods, often pose such issues. In order to leave llu 

id iuiule decision to the judge, it would he possible to set up a two ti:i 

procedure, whereby the jury in a special verdict would niahe the neces­
sary lact dctcnniiiations, quantifying Ihe henelit, and then die judge 

would deduct the liquidated amount Iron: the general verdia." .in, 

pr icedure would not be frequently used because unliquidated and gra 
tu.toils goods or services are not the most c o m m o n  or important coHat­

er. I heuelils today. jBtisuratt̂ e payments, such as property dani.q :
■ ilenieuts, health insurance refunds, or disability payments under pit 
\ . or governmental plans, as well as salary paid under wage continu­
ance plans, arc easy to prove and are liriuitfaTctLy

A  more general reason for leaving the deduction to the discretion 

of the jmy iuiyjs.fmyi the veryiutmc of lliuuciieulyuidiu, In aim 
jjiU u_̂ yuiiiigle-frnf»l-9UHv n<r'lhe-4ullacum|jensali.,i', fqi [.l.pntiiiA losses*., 
tin  p u d ra h ]y 4 > a h M W ku e a r .n i i i i i l , i . i - ia .t . ie J o rA -^ n J r  ih i^ O re n u d iM i l **-

tuibility issue as against the seriousness of the injury, the nature and 
pjtjuiii.awme.ss of die proof on llie various items o f  damage, and tin* 

relative fault of the plaintili- as comp iled with the fault of the defend­
ant. I.etting the jury Know o f  and be able lo balance the amount ol 
collateral benefits received only adds another fncloi to be used isi arriv­
ing tit a single just award. Not permitting the jury to Know about or n 

H balance these items, but instead rcqtming tile judge to deduct it altet 
the vcidict is awarded, gives the clement of collateral benelils much 
greater weight limn the other factors because it lias been removed Irom 
llu scales.

f urthermore, the solution to this issue should be related to the an­
swer to the next problem, the types of collateral sources which may 

reduce the defendant's liability If the judue is required to dedm t them 
as a matter of law. the colialeial benefits should be mil) time which 
arc clearly liquidated ll the question is one lot the jury, a hioader 
lat.gc of benefits, including gratuities, could he admissible.

Ol those legislatures abolishing the ('o|lateral Source Kule in mcd 

ica malpractice actions, nine of them chose lo leave tin- -.tie to llu

I l l l l i u l i  l l ie  l im e '- I  1,1 lu v in g  .1,1,t ill,:,I mii.Ii a „l<>ec,l:nc V . v l . i  \ : . i .  M  , ,  ! ; i | u  
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ill .lion of the j u r y 1 and live made it a matter of law for the judge.61 
Ic addition. New Yoik originally leli the matter to the jury, hut in I OKI 

aiin iieled itj statute to make the issue one ol law for the judge."1

It. Vi/ M  of Collateral benefits Which Should he .td/amddo

litis is ihe problem o n  which the medical  nialpraciice statutes 
di.-v llic greatest divergence.  Thu  Im id dc jU h ^ H Ki Ub n LU  Uicm ' c t -a lM 
, .,n , jtji.il ImoelUA.eif.t-ye-ry-iypei aud^kfom-rveryf fmrcea '  Another  ap-  
l>; :ch is to4wt -quiu;  ipcciJjwili jtJlic oo l la tMal  bwiel i ls- iornvhieh-eviJ 
dei.ec would  he admissible.64 A  g o o d  example  appears in the Ari /e .na 
statute quo ted  above.  A  third approach  is to sjiccily thsMdUmWattiral* 
W  ■■itb arc with. specific rjamed  es.vi i jd igus^ l iqmwst iaa iu^
U.eii: c . . cc£y^n>,u4j ivdcath benc2itii-ainder4iic.msuiaiiuwpOeKteiOii and 
lounarux.purcti i ised-wiiIi .wssLts g) Jjjg jglaitiiant-AU-mcmbcHv-of-tlic

oilier c ommon provision is to limit the collateral benefits to those 
which are clearly liquidated special damages, particularly pay ments or 

nimbuucmcots for medical cate, rehabilitative care, and custodial 

care, as well as for lost earnings.67

This w elter of approaches to identifying collateral benehis admis­

sible under a statute abolishing the common law Collateral Soutee 

Ko'.e raises two imponanl problems: i u a L J I i l t e i i l t iC -U n l iq u id a te d  gtulut- 
.  jM iC i a s s i s t a n e c g i v e n  a  c l a im a n t  b y  f r i e n d s  -or- r e l a t i v e s  * tu>u le» tw«wco i-  
eLitv.i~.il b e n e f i t r c d n c u i n - a - t o r r q u d e m e n t .  s e cond ly , -  whether l i fe  
i[|i jjpauena in i t -H r tnm ir r t icahaw ii l iO s r th s iT r .T n r is  should be c\xciu Ted from •' 
aelii'ijvs i i i d i t y

There are policy and administrative grounds why the gmluitious 

unliquidated services should not be used to reduce a tortfeasor's jintg- 
nic.it. I he administrative ic.i-on is the dilliculty in proving the receipt,*' 
the extent and the value ot such services. Ihe policy reason is that we 

Want to reinfoice a dwindling tradition in our society, the wilhngne.vs of* 
family and fiiends to. help someone in necel. If die amount o! the help 
Ce tdd I e used to diminisli the recovery of the victim in his legal action.

M l 
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* I * i"» '•*11 certainly luivc a chilling clfcu on llie willingness ol swell pco- 
|)I -• U) make contributions.

Lifu-rnsurant-'e- and- accident insurance, except tor medical pay-' 
mmis, pose much the same issue. A  potential victim m ay in planning 
If. Inn.sell or beneficiaries in the event ol a seiious accident or death 
choose to provide ; ir certain intangible losses not contemplated hy any 
compensatory scheme 11 a pHannc*' decides he wants lo leave his bene­

ficiaries m  a heller econc position than would he provided hy a 

wtonglul death action, should lie not have the freedom to pur.ha.se 
, yu Ii further protection through private insurance? If lie wishes himself 
to he eared for in the event of a disabling accident more generously 
than either a tort judgment or other compensatory schemes are lil ely to 

provide, should he not also have tiic power fo purchase additional acci- 
... tie it insurance? II the purchased proicctiot, would he used lo reduce 

llu judgment he would receive from a wrongdoer, that would lie a dis- 
ituemive to the exercise of this freedom or power.

WhuiUiilys‘? piulllennusuggexU llm iliu-aduii stride
_^'l) titkb *1 .bvntdjj iUL’.Uk1 be lliose c<!Yyiing lhe.ueiiis of special damage 

medical expenses and loss of earnings.. If the.itupacl oj'livg 
Collateral Source Huje yj iu abolition is-primarily to select which of 

oral-compensatory schemes would have primary responsibility Ijjir 
im:cmnt|'ying the victim, the compensatory schemes which are in com­
petition with llic tort system are directed to cover clear economic hiss of 
the victim. 1 he three main types are medical insurance, (either govern­

mental or private), tfagik-eontiiiuanee plans and private-or govcrnmcn- 
N^/lal disability payments. If admissibility is limited to these types, not 

ina ly collateral bcneliis of real value will be leli out.

C. Credit for Premiums Void

One argument made against abolishing llie Collateral Source Kule 
wa; that it would discourage victims Irom purchasing insuiance protec­
tion.4'" I his led some Medical Malpractice Acts lo exclude all benefits 
from insurance purchased by the claimant or hy Ins employer.1''’ There 
would still he strong incentives to continue lo purchase insurance he- 
crflisc the potential victim nevei knows whether the loss can he uans- 
fci'ied to a wrongdoer. Genuine accidents do occur. To go to the other 
cxticmc and permit all collateral benefits to he introduced in diuiinu- 
tioi ol llie tort liability ol a tonIcasor would work an unfairness. It 
world gtuu-aliu-dofondum.ajadildl.ill the hciiebt^Hhe-vdcitm^-^ui^. 

s ig i .L e d n i^ t. i u . m A>m Jm if.it tkd t»U >cc  [ i r u |c c U u iL A L i l lu u iU tb c -w .A > iig t lo u r - . . 
having lo pay for that insiirai.ee. Jx,\_iVidely-adopieda.’i)ju|;jumi’iJJ
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p r p s i J e  t h a t  i f  th e  d e f e n d a n t  e l e c t s  t o  i n t r o d u c e  e v i d e n c e  o f  co j l iU cra j  
byiiyQls. t j tg  p la i lV lf l '  j> . e n t i t l e d  l u  i n t r o d u c e  e v i d e n c e  o f  |])V y o \ t  o f  
th o s e  lu  n c l i i s . '” l l ie c l e a r  im p o r t  t h i s  is t h a t  t h e  j u r y  s h o u l d  d im i n -  
j . h  th e  p l a i i i t i l f s  a w a r d  b y  t h e  d i  T e r e n c e  b e tw e e n  l l ie  tw o .  I h is  d i l t e r -  
e n c e  i c p i e s e n t s  Ih e  r e a l  e c o n o m i c  g a i n  w h i c h  t h e  p l a i n t i l i ’ h a s  r e c e iv e d  
I t ,u n  th e  a l t e r n a t i v e  c o m p e n s a t o r y  s c h e m e s  a n d  is a l l  t h e  c r e d i t  t h e  d e -  
|. miaul is e n t i t l e d  to .

I). Abolishing the Provider's Right of Subrogation

The Collateral Source Rule and the right of subrogation are 
closely linked. One cannot be altered without requiring changes in the 
other. 1 lus has been recognized by those Medical Malpractice Acts 
which define the admissible collateral benefits as those lor which the 
provider does not have a right of subrogation,7' This lets the law of 

subrogation control the content of the Collateral Source Rule. This is 
not necessary because state legislatures have the power to abolish the 
light of subrogation in providers’ of collateral benefits except where 
tho'f bcneliis are provided by federal governmental progiarns and fed­
eral legislation gives to the provider the right of subrogation.72

Jhc sl;i|y carmol effect the. reforms called for by abolishing the .« 

Colialeial Source Kule. il it ieaves the right of subrogation in place. 
Some of the Medical Malpractice Acts have specifically abolished the 
righ.i of subrogation in llie providers.73 A  powerful argument can Ire 
made that unless the admissible collateral benefits are defined in such a 

way as to retain die rights of subrogation in those providers w ho have 
them, a statute revoking the Collateral Source Rule carries with it hy\ 
implication the abolition of the right of subrogation in the provider.M » 
Tiiis.maimr is.iuo hup. haul to be Jelt to implication or construction by 
the courts-. -The statute should forthrightly address the question and il> 

the decision is made lo abolish the Collateral Source Rule, the statute 
Jtojild clearly abolish liie right of subrogation as widely as it is in llie 
power of die state to do so. 'flic analysis of this article would call 
strongly lor Congress to abolish the right of subrogation in I’avm of 
federal prograi s of accident or injury compensation.

Jll Sec ll:c  statutes l in l l l  A ft / .tn a , I  u lllo in iit . H e rn ia . K ansas am i New lla ir ;»> ln re w 
suft.t note 1 l l .c  >i.tittle in New V tu k  lim it:, the credit i»> ivsn scats p itim u iu s  ^isd tliai o l N**nv 
l>a)si la  I.i |i\i* se a t. pienumm.

71 .S iv th c  slatnte Im m  S .m ilt D a k o ta  c ilc tl tn/V*/is Is* I l-h f Vlulutc C .u lud i’ j.tloM li
ilic  U c lin iiiiu i u l 
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v u r n  I u.'iK IN
The Collateral Source Kule i. an anachronism based mi I'dth een- 

tu.'y fault concepts, i his rule has Miivivod into a 2(Hh century legal 
s) .leia where ihe primary goal is to guara-ilce ilia: accident victims will 
he adequately compensated lor liteir lo .ses, I he rule was an acceptable 
anachronism until the rapidly inflating costs of automohile accidents, 

malpractice actions and products liability claims led to closer scrutiny 
of our toils system in order to lind ways to administer it more olti- 

cUnlly. The Collateral Source Hole creates substantial transfer costs in 
sh fling the duty to pay from one compensatory scheme to another 

w i lioul any corresponding henelit to the victim. If anything, it costs 
^ vii tuns something in larger legal lees and costs. The reform which de­

creases cost with the least harm to our current ton system is to abolish
t h i s  a n i i i ' h r o n U n i

A  carefully drawn statute negating the operation of the Collateral 
Soarcc Rule in all tort actions should he adopted Jsudiii.slaUiie should 

Iva; V£ llic.question of how much lo deduct to the discretion of the jury,, 
should.limit the admissibility ot collateral benefits to those which aic 
clearly liquidated and cover the items of special damage in toils. 

...should insist that the plaintili receive credit tor all premiums or elites 

■ consideration paid lo the providers of the collateral benefits, anil 
.yhi iihl-ahulisilifliLjii’.hl jrf sljbrngaliorVin ihc-pioviders .,f such collai- 
cial benefits to the fullest extent possible?^*’'

1 hiily Years A fte r H » o m r .  Ahead

DavjJ Hall*
,„i.j licorgc Henderson”

I. I n t k o o u c t io n

Drown v. 'J'ojnkn Dour.I of luhu aliuiJ is one ol the most famous 
cases in American judicial history. Its landmark status is bcycild Jis- 
pnte and its smial significance is overwhelming. Sonic scholars note 
that ui spile of criticism, Drown has been .accepted in the political 
processes at large as a fundamental aspect of constitutional law 1 Most 
legal scholars consider Drown & landmark decision because it sounded 
the cud of legal racial segregation within the United Stales of America. 
Indeed, Drown has been hailed as the positive turning point in Black- 
White attitudes within the country and the defeat of institutional racist 
policies. From this perspective, Drown is a "bright day” in American 
tacial jurisprudence and is often cited as an example of the integrity of 
the American legal system.

Unfortunately, many of the attributes and accolades accorded 
B'own are misplaced. This article will attempt to show that the real 
contributions to American jurisprudence made by Drown are seldom 
recognized. While a significant factor in public school education, 
Drown did not bring about the equity sought by the plaintilis and iho 
class of people w h o m  they represented. Furthermore, it is out conten­

tion that Drown was incorrectly decided and, consequently, created an 
educational nightmare from which this country has not totally 

awakened.

It is very difficult to adequately and accurately judge a significant 
human event such as Drown at the time it occurs. Often, immediate 
circumstances and needs shape and color soci' ty’s vision of the event 
Therefore, time becomes a necessary condition for ari objective and re­

alistic analysis. A  historical evaluation of an event frequently prove-, to 
be tie best judgment of its worth. Lugo the saying emerged: Hindsight 
is idler than foresight.

Because of its great significance to Black Americans, it has been 
heresy for lawyers and scholars to place the Drown mandate in any­
thing oilier than a sacrosanct category. The authors of this a;tide are 
among those who have generally •gieslioimd the Drown mandate and us

* Associate I’ iw Icsso i o l 1 uw  U i i iv c it i iy  u l O U d l io i i i i i  Si l io o l Ol l.u w  ILS ( IW 2 ). K .u . -«- 
S l.tlc  t 1:11 v c I *» 11 %. M  A . <1 J I )  U n is o i i l y  o f O k l. t l iw i lu

•*  S N (in lt lu u n  I'fitlciaor »>: '' hii.iu Hel.iUon and hu fcva ir ul I diKulinfi. ('im trM l* ol 
iJ l la h tM i. i  I ' l l  I ) ,  W a yn e  S l.ttc  l l im c m ly  (|7< A )

1 U ;  l l  S -M  (IMVI)
2  I I  K i m  \ » i i  u n  a n  (  «»:. m h h i u  i m  l ^ w  * 2  [  I -#/H i

O l
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P R E F A C E

T h i s  N o t e  r e p o r t s  t h e  r e s u l t s  o f  a n a t i o n a l  s u r v e y  t o  d e t e r m i n e  hew 

many  s t a t e  a n d  f e d e r a l  c o u r t  j u r i s d i c t i o n s  h a v e  a u t h o r i s e d  c o u r t - a n n e x e d  

a r b i t r a t i o n  f o r  c i v i l  c a s e s  i n  t h e i r  g e n e r a l  j u r i s d i c t i o n  t r i a l  c o u r t s .  

F o r  t h o s e  j u r i s d i c t i o n s  t h a t  h a v e  a d o p t e d  m a n d a t o r y  a r b i t r a t i o n ,  we 

p r e s e n t  an  o u t l i n e  o f  t h e i r  p r o g r a m ' s  f e a t u r e s .  I n  t h e  j u r i s d i c t i o n s  

w h e r e  n o  p r o g r a m  y e t  e x i s t s  b u t  a l t e r n a t i v e  d i s p u t e  r e s o l u t i o n  p r o g r a m s  

a r e  b e i n g  c o n s i d e r e d ,  we  i d e n t i f y  t h e  o p t i o n s  o f f i c i a l s  a r e  e x p l o r i n g .

T h i s  r e s e a r c h  w as  s u p p o r t e d  b y  t h e  N a t i o n a l  I n s t i t u t e  f o r  D i s p u t e  

R e s o l u t i o n .

O t h e r  I n s t i t u t e  f o r  C i v i l  J u s t i c e  p u b l i c a t i o n s  r e l a t e d  t o  t h e  

c u r r e n t  e f f o r t  i n c l u d e :

I n t r o d u c in g  C o u rt-A n n e x e d  A r b i t r a t  i o n . A P o l i c y m a k e r ' s  G u i d e .
E.  R o l p h , R - 3 1 6 7 - I C J ,  1 9 8 4 .

S im p le  J u s t i c e .  How L i t i g a n t s  F a r e  in  th e  P i t t s b u r g h  C o u rt
A r b i t r a t i o n  P rog ram .  J .  W. A d l e r ,  D. R.  H u n s l e r ,  a n d  C .  E.
N e l s o n ,  R - 3 0 7 1 - I C J ,  1 9 8 3 .

J u d i c i a l  A r b i t r a t i o n  i .i  C a l i f o r n i a .  The F i r s t  Y e ar .  D.  R.
H e n s l e r ,  A.  J .  L i p s o n ,  a n d  E.  S .  R o l p h ,  R - 2 7 3 3 - I C J ,  1 9 8 1 .

C o u rt  E f f o r t s  To Reduce P r e t r i a l  D e la y .  A N a t io n a l  I n v e n t o r y .
P.  A .  E b e n e r  w i t h  t h e  a s s i s t a n c e  o f  J .  W i l s o n - A d l e r , M. S e l v i n ,  a i d
N. S .  Y e s l e v ,  R - 2 7 3 2 - I C J ,  1 9 8 1 .
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S U M M A R Y

T h i s  N o t e  r e p o r t s  t h e  f i n d i n g s  o f  a  n a t i o n a l  s u r v e y  t o  d e t e r m i n e  

t h e  c u r r e n t  s t a t u s  o f  c o u r t - a n n e x e d  a r b i t r a t i o n  am ong  s t a t e  a n d  f e d e r a l  

t r i a l  c o u r t s .  I t  p r o v i d e s  an  u p d a t e  o f  a  s i m i l a r  I n s t i t u t e  f o r  C i v i l  

J u s t i c e  s u r v e y  c o n d u c t e d  i n  1 9 8 0 .  A t  t h a c  t i m e  we f o u n d  t e n  s t a t e s  and  

t h r e e  f e d e r a l  c o u r t s  h a d  a u t h o r i z e d  c o u r t - a n n e x e d  a r b i t r a t i o n .  S i n c e  

t h e n  t h e  n u m b e r  o f  j u r i s d i c t i o n s  a r o u n d  t h e  c o u n t r y  w h e r e  c o u r t - a n n e x e d  

a r b i t r a t i o n  i s  a u t h o r i z e d  h a s  d o u b l e d .  C u r r e n t l y  s i x t e e n  s t a t e s  h a v e  

a u t h o r i z e d  a r b i t r a t i o n  p r o g r a m s  a n d  a l l  b u t  t w o  o f  t h o s e  h a v e  a c t i v e  

p r o g r a m s  u n d e r w a y  i n  o n e  o r  m o r e  m a j o r  c o u r t s .  On t h e  f e d e r a l  s i d e  

r e c e n t  f u n d i n g  h a s  r e s u l t e d  i n  an e x p a n s i o n  o f  c o u r t - a n n e x e d  a r b i t r a t i o n  

t o  e i g h t  a d d i t i o n a l  d i s t r i c t s  b r i n g i n g  t o  t e n  t h e  n u m b e r  o f  a c t i v e  

p r o g r a m s  i n  t h e  f e d e r a l  d i s t r i c t  c o u r t s .

P r o g r a m  f e a t u r e s  s h o w  c o n s i d e r a b l e  v a r i a t i o n .  F o r  e x a m p l e ,  w h i l e  

m o s t  p r o g r a m s  p r o v i d e  s o m e  u p p e r  l i m i t  o n  t h e  v a l u e  o f  c a s e s  e l i g i b l e  

f o r  t h e  p r o g r a m ,  t h e  r a n g e  i s  f r o m  a l o w  o f  $ 3 , 0 0 0  i n  A l a s k a  ( w h e r e  f o r  

c h i s  r e a s o n  t h e  p r o g r a m  h a s  n o t  b e e n  i m p l e m e n t e d )  c o  S 1 5 0 . 0 0 0  i n  a 

n u m be r  o f  t h e  f e d e r a l  d i s t r i c t  c o u r t s .  O t h e r  d e s i g n  f e a t u r e s  s u c h  a s  

t h e  d i s i n c e n t i v e  c o  a p p e a l  a r b i t r a t o r  a w a r d s ,  t h e  n u m b e r  o f  a r b i t r a t o r s  

a n d  t h e i r  r a t e  o f  c o m p e n s a t i o n  a l s o  v a r y  f r o m  j u r i s d i c t i o n  c o  

j u r i s d i c t i o n .

We a l s o  f o u n d  t h a t  e i g h t  s t a t e s  a r e  c o n s i d e r i n g  c o u r t - a n n e x e d  

a r b i t r a t i o n  p r o g r a m s  a s  p a r t  o f  o n g o i n g  i n v e s t i g a t i o n s  o f  a l t e r n a t i v e  

d i s p u t e  r e s o l u t i o n  o p t i o n s .  Some  s t a t e s  p l a n  t o  p r o p o s e  l e g i s l a t i o n  i n  

1 9 8 5 ,  w h i l e  o t h e r s  a r e  c o n d u c t i n g  much b r o a d e r  i n q u i r i e s  t h a t  may n o t  

r e s u l t  i n  a c t u a l  p r o g r a m  o r c p o s a l s  i n  t h e  n e a r  f u t u r e .  In  o c h e r  

j u r i s d i c t i o n s  w h e r e  a r b i t r a t i o n  i s  v o l u n t a r y  o r  l i t t l e  u s e d  e f f o r t s  a r e  

u n d e r w a y  c o  e x p a n d  i t s  s c o p e .  R e c e n t  i n t e r e s t  i n  a r b i t r a t i o n  h a s  

r e k i n d l e d  a m on g  t h e  f e d e r a l  c o u r t s  w h e r e  n e a r l y  t w e n t y  p e r c e n t  o f  t h e  

d i s t r i c t s  a p p l i e d  f o r  f u n d s  t o  i n t r o d u c e  new c o u r t - a n n e x e d  a r b i t r a t i o n  

p r o g r a m s .  W h i l e  t h e  f e d e r a l  f u n d i n g  c u r r e n t l y  c a n  s u p p o r t  o n l y  t e n  

p r o g r a m s  f u r t h e r  e x p a n s i o n  may o c c u r  o v e r  t h e  n e x t  f e w  y e a r s .
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Finally, c ou rt officials in ^  ►rfpmi a • j  Suates re p o rte d  th a t the c u r re n t
; r?  ial rosour" s d w  -  ™ » •  -  — 1 »P t .  r e s o lu t io n  p ro Sr » ,  About h.3 l f  o f  ^

i Z  T : 1* *  U  - W «  the h e u n e e

t h p i . 1Ct t ,aC  a^d in 5  m° rQ JUdgeS W° U ld be a more H k e ly  o p t io n  f o r  t h e i r  c ou rts  i f  r  ; ̂  < i i LI f  C i v i l  d e la y  became a p re s s in g  concern .

■SSSL
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INTRODUCTION

During the past few years, courts, bar associations, and 

legislatures around the country have been examining problems of 

excessive delay and costs of civil litigation in state and federal trial 

courts. Much attention has been paid to alternative dispute resolution, 

especially court-annexed arbitration, as a tool for diverting 

substantial portions of civil court caseloads to a less expensive, more 

efficient forum for disposition. Chief Justice Burger has endorsed 

court-annexed arbitration and called for extending its use around the 

country . 1 Although it was not declared a panacea for problems of court 

delay and congestion, the American Par Association concluded in a 1934 

report on arbitration that "court-annexed arbitration programs have met 

with a great deal of acceptance and support, from the courts, attorneys, 

and the actual parties assigned to arbitration.... Most studies of the 

arbitration programs have also found widespread satisfaction from all of 

those involved in the programs . " 2 In addition, the U.S. Senate directed 

attention to court-annexed arbitration by including a session on 

a-‘ itration in a recent series of hearings on court delay convened by 

the Judiciary Committee Subcommittee on the Courts.

But what has been the effect around the country of the largely 

positive evaluation of arbitration at the national level? In 1980 the 

ICJ conducted a survey to determine how many states had authorized court- 

annexed arbitration for civil cases in the general jurisdiction trial 

courts, but since that time no systematic update had been done . 3 To 

obtain a more current picture, we conducted a similar survey of the 

status of court-annexed arbitration as of November 1984. This Note 

describes our results.

lWarren E. 3urger. 1933 Year-end Report on the Ju d ic ia r y , January 

1984, p. 16.

zReport on Court-Annexed A rb it r a t io n , American Bar Association, 

Litigation Section, Committee on Arbitration, Committee on Federal 

Procedure, Committee on Litigation Management and Economics, Committee 

on Corporate Counsel, Committee on Liaison with the Judiciary, 1934, p.
3.

3P. A. Eber.^: with the assistance of J. Wi'lson-Adler, M. Selvin, 

and M. S. Yes ley, Court E f fo r t s  to Reduce P r e t r ia l  C e lay . /I Ration a l 
In v en to ry, The Rafta Corporation, R-2732-ICJ, Julv 1931.



We telephoned officials in state court administration in every 

state where arbitraticn had not been authorised as of 1960. In several 

states we also talked with bar association officials. We determined the 

current status of cour'-annexed arbitration in the federal district 

courts but did not conduct interviews in each district. We not only 

catalogued the jurisdictions where arbitration has been authorized but 

also inquired about current proposals and investigations that could 

result in future adoption of a court-annexed arbitration program.

Other ICJ work has evaluated individual arbitration programs,u and 

a recently published handbook provides a guide for policymakers in 

designing arbitration programs . 5 These topics are beyond the scope of 

this survey, whose resources limited us to an investigation of court- 

annexed arbitration at the state and federal district court level. We 

did not systematically interview local court officials and have only 

limited information about the extent to which arbitration has been 

implemented in local courts within the states aru federal jurisdictions 

where it is currently authorized. Some individual crial courts may have 

adopted their own arbitration programs, but we have included information 

about local court programs only to the extent that we learned cf them 

from state level interviews.

Table 1 summarizes the survey results. As of January, 1985, 16 

states and 1 1 federal district courts had authorized court-annexed 

arbitration. The number of jurisdictions has increased by 60 percent at 

the state court level and almost tripled at the federal level since our 

1980 survey, when ten states and three federal courts had authorized 

arbitration. In January 1935 eight new programs were approved for the 

federal district courts. Among the state courts, three new programs 

were added in 1983 and three more in 1984. Although the Connecticut

‘‘J. W. Adler, D. R. Kensler, C. E. N’olson with the assistance of G. 

J. Rest, Simple Ju s t i c e .  How L it ig a n t s  Fare in the P ittsburgh  Court 
A rb itr a t  ion Program, The Rand Corporation, R-3071-ICJ, 1983; and D. R. 

Hensler, A. J. Lipson, and E. S. Rolph, Ju d ic ia l  A cb itra tio n  in 
C a l i f o r n ia . The F ir s t  Y ear , The Rand Corporation, R-2733-ICJ, April 
1981.

5E. Rolph, In t rcduc ir.g  Court-Annexed A rb itra t io n  : .-1 Pol icym aker 's
Guide, The Rand Corporation, R-3167-ICJ, January 1984.
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COURT-ANNEXED ARB I T H A T I O N :

TH E  N AT I O N A L  PICTURE AS O F  J A N U A RY  1985

Table 1

AUTHORIZED PROGRAMS:

State Courts

Alaska

Arizona

C a l i f o r n i a

Connect icut

De l a w a r e

M i c higan

M in n e s o t a

Nevada

New Hampshire 

New Jersey 

New Mexico 

New York 

Ohio 

Oregon 

Pennsylvania 

Washington

F ederal Courts

C a l i f o r n i a - •Northern District 

Co n ne c t i c u t

F l o r i d a -- M i d d l e  District 

M i c h i g a n - - W e s t e r n  District 

M i s s o u r i - - W e s t e r n  District 

New Jer s e y

N o r t h  C a r o l i n a- - M i d d l e  Distric 

O k l a h o m a - - W e s t e r n  District 

P e n n s y l v a n i a- - E a s t e r n District 

T e x a s - - S o u t h e r n  District 

--Western District

INVESTIGATION OF PROGRAMS UNDER WAY:

State Courts Federal C o u r t s ''

Florida N orth Carolina

G e o r g ia  Texas

Hawaii Wi sconsin

Illinois District of Columbia

Marv land

NO CURRENT AUTHORIZATION OR INVESTIGATION

State Courts

Alabama

Arkansas

C o l orado

Idaho

Indiana

Iowa

Kansas

Kentucky

Louis iana

Maine

M a s s a c h u s et t s  

Miss iss ippi 

Missouri

M ontana 

N ebraska 

N orth Dakota 

Oklahoma 

Rhode Island 

South Carolina 

South Dakota 

T en n e s s e e 

Utah 

Vermont 

Virginia 

W es t  Virginia 

W yomi n g

•'•'We did noc indi-. 'ually contact e ac h  federal court district. The large 

number of districts that applied for che funds mad e  a v ailable to add eight 

new prog r a m  in 1985 suggest chat further e x p a n s i o n  w o u l d  o c c u r  if additional 

appropriations are made.



federal prog ra m  is the only o n e  that has been repealed, implementation 

never took place in Alaska a n d  in Nevada che prog ra m  has never been 

a c t ively implemented. Table 2 and a c c o m panying text briefly describe 

the extent of implementation w i t h i n  the jurisdictions where p* rams 

have been authorized. Eight s t a t e s  and the District of Columbia are 

c o n s i d e r i n g  arbitration ei t h e r  singly or as part of a broad 

invest ig a t i o n  of alternative d i s p u t e  resolution. The federal d i s t r i c t  

court for Northern Illinois r e c e n t l y  rejected an arbitration program 

proposal, w h i l e at least 17 f e d e r a l  districts applied for funds to b e g i n  

new programs in 1985, Current investigations range from recently f o r m e d  

study committees still f o r m u l a t i n g  agendas to final reports and draft 

proposals u nder review by the final d e c i s io n m a k i n g  organization. In t h e  

26 states that have no program in place and none formally under 

consideration, our survey r e s p o n d e n t s  g e n erally felt that their courts 

wer e not s e verely delayed or in need of a l t e r native means of case 

disposition.

COURT-ANNEXED A R B IT R A T IO N - -P A T T E R N  OF 
ADOPTION NATIONWIDE

Sixteen states and 11 of t h e  94 federal distri c t  courts have 

autho r i z e d  compulsory c o ur t - a n n e x e d  ar b i t r at i o n  for civil damages c a s e s .  

T h e s e programs all provide for in v o l untary assignment of cases within 

specific eligibility criteria to a hearing by arbitrators. Although 

assignment to arbitration is noc voluntary, the arbitrators' award is 

nonbinding; any party may appeal and request a crial de novo. These 

programs must be distinguished fro m  traditional labor .and contract 

dispute arbitration, which is u s u a l l y  private, voluntary, and binding 

upon the parties.

T a b l e 2 shows the date e a c h  jur i sd i c t i o n  first authorized its 

program and che scope of i m p l e m e n t a t i o n  w i t h i n  each jurisdiction as of 

November 1984. In the six years b e t w e e n  1978 and 1984, the number of 

j u r i sdictions w ith arbitration p r o g r a m s  more chan tripled. No federal 

courts and only six states had a u t h o r i z e d  c o u r t-annexed arbitration in 

their general jurisdiction c o u r t s  before 1973. New York and 

Pen n s y l va n i a  were che only st at e s  among the six that had extensively
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MAMUAIOKY COI1KT-AMNEXEO ARB ITRAT ION PROGRAMS

J u r  * >i c i i o n

S t a  i i: C o u r t s  

A la s k a

A r i z o n a

Ga I i To i i i  i a

C o n n o r t  i c o t

He law; ,  r e  

M ic h i g a n

M in f lC S O L i l

Re v i i i i  a

Hew J e r s e y  

How M u x i c o

Program I I  t i c

A r b i  t r a t  i on  ol' Sma I I
C I  a ims

j u d i c i a l  A r t i i t r u t i o n

T a c t  F i n d i n g  and 
Ai  li i t r a t  ion

Compu I s o r y  P r u t r  i a I 
Art)  i l  r. i  L i Oil

Modia t  i on

J i i i I i c  i a I Art) i t ra t i on

Motor  V e h i c l e  Damage 
A c t  i o n s  Ai t> i i r a  i  ion

A u t h o r i z a t i o n

Ea r l i c s t  
Date 

A u t h o r i z e d
C u r r e n t  Scope 

( A s  o f  Hov .  198*1)

S t a t e  L a w - - A . S .  50 9  0 3 . 1 9 0

A r b i t r a t i o n  o r  C l a i m s  S t a t e  l a w - - A . R . S .  §12-133

Hew H a m p s h i r e  C o m p u l s o ry  A r b i t r a t i o n

J  ml i c  i a I A i ti i I  ra t  i on

S t a t e  I a w - - C . C . P .  § 1 1 0 1 . 1 0 - 3 2

S t a t e  t . aw— Conn .  S t a t u t e s  
5 52 - 5H 9H

S u p e r i o r  C o u r t  K u l e  16 ( C )

Supreme C o u r t  R u l e  ( e x c e p t  
Wayne C o u n i y  C o u r t ) :  G e n e r a l
C o u r t  K u l e  316

S t a t e  l . ; iw - - M i n n ,  S t a t u t e s  
5 *10*1.73

S t a t e  1.0W--H.  U . S .  §30 .215-2*15

Supreme  C o u r t  I t u l e ,  Te mpo ra ry  
R u l e s  o f  C o m p u l s o ry  A r b i t r a t i o n

S t a t e  l a w - - l a w s  o f  H . J .  C h . 358

Supreme C o u r t  R u l e

19/2 H ov e r  imp le me nt ed ;  j u r i s -
d i c t  i o n a I  l i m i t  too low 
to  maRe p rogram u s e f u l

197*1 O p e r a t i o n a l  i n  a t  l e a s t  2
c o u n t i e s  i n c l u d i n g  
P h o e n i x  and T u c s o n

1S73 O p e r a t i o n a l  i n  15 c o u n t i e s
w i t h  10 o r  more j u d g e s  
and s l o w l y  b e i n g  ad opt ed  
i u smaI  I o r  c o u r t s

1983 S t a t e w i d e  im p l e m e n t a t i o n
b u t  f a r  more c a s e s  
p r o c e s s e d  by f a c t - f i n d i n g  
t h a n  by  a r b i t r a t i o n

19fl*l P rogram began s t a t e w i d e  in
m i d - 190*1

1900 P rogram u n d e r  r e v i s i o n ;
29 c o u n t i e s  e x p e c t e d  to 
imp lement  new p rogram 
in  March 1985

198*1 P rog ra m to commence in
T u b m a r y  1905 in  H e nn e p in  
C o u n t y  ( M i n n e a p o l i s )

1971 V e r y  l i t t l e  a p p l i c a t i o n ,  bu t
e f f o r t s  a r e  u n de rw ay  to 
l a u n c h  an expand ed  v o l u n t a r y  
a r b i t r a t i o n  p r ogr am f o r  a l l  
c i v i l  damages c a s e s

19/0 2  c o u n t i e s  ( M e r r i m a c k ,
Rock  i nghi im)

1983 b e i n g  imp lemented  s t a t e w i d e

198*1 P rog ra m to commence in  2
c o u n t i e s  in  J u l y  ' 0 5  
' A l b u q u e r q u e  and S a n t a  f e )

I
U l
I

H e w  Y o r k A l t e r n a t i v e  O i s p u t e  S t a l e  L a w  22 N . Y . C . K . K ,
R e s o l u t i o n  by  P a r t  2 0
A r b i t r a t i o n

19/0 O p e r a t i o n a l  i n  31 c o u n t i e s ,  
i n c l u d i n g  Hew Y o r k  C i t y
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T a b l e  2 ( c o o t . )

J O f  > i.e.* j i : t  i o n  

O i l  i o

<

O r e g o n

f r o g r a m  l i t l u

V a r i e s  b y  c o u n t y

A r b i t r a t i o n  f r o g  ram

A u t h o r i z a t i o n

L o c a l  J u d i c i a l  l u i l c s - -  
l l a in i  I t o n  C o u r i L y  R u l e  2b 
S t a r k  C o u n t y  I t u l u  16 
C u y ah o ga  C o u n t y  R u l e  29

S t a t u  Law— C h . 6 / 0  O r e g o n  Lav/s

P e n n s y .  v . i m a  C o m p u l s o r y  A r b i t r a t i o n  C t a t e  Law— f a .  C o n .  S t a t .
A n n .  T i t l e  <i2 5 / 1 0 1

Wa :.h i n<, t o n M a n d a t o r y  A i b i t r a t i o n  
o f  C i v i l  A c t i o n s

S t a t e  Law— R . C . W .  C h . 7 . 0 6

l o d u r a  j 0 [ s t r i j : t  C g i u t s

Ca I i l o i  i i  i a  C o n n - a n n e x e d  A r b i t r a t i o n  L o c a l  K u l e - - k i i l o  800
l l o r t L u r n  D i s i .

C o n n e c t i c u t  C o u r t - a n i i e x u i l  A r b i t r a t i o n  l o c a l  R u l e

H o r i d a - -  C u t i r L - a u n e x c d  A r b i t r a t i o n  L o c a l  R u l eM id d l j  D i s L .

I l i c h i g a  i - -  C o u r t - a n n e x e d  A r b i t r a t i o n  l o c a l  R u l e
W e s t e r n  l l i s t .

M i s s o u r i - -  C o u r t - a n n e x e d  A r b i t r a t i o n  L o c a l  R u l e
Wo st u . ' I I  l l i s t .

How J e r s e y C o u r t - a i i i i o A o d  A r b i t r a t i o n  L o c a l  R u l e

W o r t h  C .  m l  i n a - -  C o u r t - a n n e x e d  A r b i t r a t i o n  l o c a l  R i t i u - - P a r t  V I  R u l e s  o l  
M " w , °  f r a c L i c e  a nd  P r o c e d u r e

O k l a h o m a - -  C o u r t - a n n e x e d  A r b i t r a t i o n  l o c a l  R u l e
Wo s l o t , i l l i s t .

f e i i n s y l v . n l  i a - -  r u m  t - a n u e x e d  Ai  h 1 1  r a t  i o n  L o c a l  R u l e - - C i  v i  I P r o c e d u r e  0 
La s t e i n *  I I I  s t .

T e x a s - -  C o u r t - a n n e x e d  A r b i t r a t i o n  L o c a l  R u l e  ‘
S o u t h e r n  l l i s t .
W e s t e r n  l l i s t .

Ea r l i e s t
Lia t e  

A u t h o r ) z e d
C u r r e n t  S co pe  

( A s  o f  f l o v .  1981*)

1 97 0

1983

1952

1 9 79

1 9 / 8

1 9 / 8

19115

1985

1985

1985

190b

1985

1 9 / 8

1985

O p e r a t i o n a l  in a p p r o x i m a t e l y  
15 c  U n i t i e s  i n c l u d i n g  
C l e v e l a n d  a n d  C i n c i n n a t i

O p e r a t i o n a l  i n  5 c o u n t i e s  ar id 
e x p a n d i n g  s t a t e w i d e  b y  
1 2 / 3 1 / 8 b

O p e r a t i o n a l  i n  53 c o u n t i e s ,  
i n c l u d i n g  P h i l a d e l p h i a  a nd  
P i t t s b u r g h

O p e r a t i o n a I  i n  a t  l e a  s i  3 
c o u n t i e s  ( K i n g ,  P i e r c e ,
Y a k  i m a )

O n g o i n g  p r o g r a m
I

D i s b a n d e d  a l t e r  e x p e r i m e n t a l
p e r i o d  c o n c l u d e d  I

P r o g r a m  t o  commence J a n u a r y  
1985

P r o g r a m  t o  commence b y  
S e p t e m b e r  1905

P r o g r a m  t o  commence b y  
S e p t e m b e r  1985

P r o g r a m  t o  commence b y  
S e p t e m b e r  1985

P r o g r a m  t o  commence J a n u a r y  
1905

P r o g r a m  t o  co mmence b y  
S e p t e m b e r  1985

O n g o i n g  p r o g r a m

P r o g r a m  t o  co mme nce  b y  
S e p t e m b e r  1985



implemented programs at that time. Between 1973 and 1980 three U.S. 

District Courts began exper im e n t i n g  with arbitration; and four more 

states authorised programs, including Ca lifornia wh e r e  the legislature 

ordered that all counties with ten or more judges must adopt 

arbitration. Since 1980, California, Michigan, Ohio, and W a shington 

have had c on s i derable increases in the number of counties adopting 

arbitration; as far as we knew, only the federal district for 

Connecticut has d i s c ontinued its program. Since 1982, six mor e  states 

have a u thorized c o ur t-annexed arbitration. Congress appropriated 

S40G,000 to expand federal court arbitration to eight additional 

districts. Two of these, che Middle District Court of Florida and the 

Middle District of North C a r olina began in early 1985, w hi l e  the 

additional six districts are expected to have launched their programs by 

September 1985. Four of the most recently authorized state programs 

(Connecticut, Delaware, New Jersey, and Oregon) were Juopted statewide, 

and the other two (Minnesota and New Mexico) are gett i n g  underway only 

in the large metr o p o l i t an  courts in each state.

Eleven of the 16 state orograms were authorized by state 

legislation, and the remainder and che federal programs wer e  established 

by court rule. Often the legislative or courc a u thority specified only 

broad design criteria and allowed individual courts to decide whet h e r to 

adopt the program and to specify their own rules for implementation. 

Individual programs vary c o n s i derably within states as a result of this 

pattern of authorization.

FEATURES OF COURT-ANNEXED ARBITRATION AROUND 
THE COUNTRY 

Types of  Disputes and Jur isd ic t iona l  Limits

Most courts have authorized court-annexed arbitr a t io n  for civil 

cases where the claimant seeks only m c n e 1 damages. Contract, debt, and 

personal injury litigation make up the bulk of cases subject to 

arbitration. Two ;urisdiccions currently limit their p r og r a m  only to 

automobile litigation, and o'-h^rs exclude such categories as malpractice 

cases.

-  /  -



Over rhe past several years, jurisdictional limits on the programs 

have increased. The lowest ceiling among the most recently introduced 

programs is $15,000 (Connecticut, New Jersey, New Mexico, and Oregon). 

T h e  Delaware program has a $20,000 limit and Min n e s o ta  has $50,000. The 

federal prog r a m in North Carolina has a limit of 5150,000. In addition, 

several state and federal programs in place for longer periods have 

recently raised their dollar ceilings. For example, the federal court 

in N o r t h er n  Ca lifornia has increased its limit from $50,000 to S100.D00; 

in the East e r n  District of Pen n s y l va n i a  the new ceiling effective 

J a n u a r y  1985 w il l  be $75,000. Arizona, Cali f o r n i  ^nd Pennsylvania 

state courts have also had legislative action to expand arbitration by 

increasing the ceiling and thus cap t u r i n g  a larger percentage of the 

courts' civil caseloads. T a b l e  3 shows the types Of disputes eligible 

and the jurisdictional limit for each j u r i s d i c ti o n  chac has a u thorized a 

p r o g r a m ,

The system for valuing cases to det er m i n e  their eligibility for 

arbitration is an important feature of local programs and varies 

c o n s iderably around the country. E l i z a b e th  Rolph's guide for 

a rbitration policymakers provides a useful discu s s i o n  of che issues ard 

tradeoffs involved in des i g ni n g  this component of an arbitration 

p r o g r a m . 6

A r b i t r a to r s  and T he i r  Compensation

Most programs provide chat che parties in a case assigned to 

arbitration can choose a m u t u a l l y  agreeable arbit ra t o r  or accept an 

arbitrator chosen at random by the program's administrative process. 

Programs vary con s i d e r ab l y  in how they assign arbitrators to cases ana 

how hearings are scheduled. Most programs use attorneys from the local 

bar m embership as arbitrators and set certain qualifications for them. 

The number of arbitrators and their race of comp e n s a t i o n is shewn on 

T a b l e  3. Com p e n sa t i o n  of arbitrators and prog r a m  support personnel are 

the m a i n  costs for arbitration programs.

*Rolph, In troducing Court-Annexed Arbitration, pp. 2 1 -')S 

/ R o l p h  includes a discussion of funding a r b i trarion"programs on oo 
13-lA.



# « (U
o  C"f O o h3  p - (D #

11 a i im r s  o f  c o i iR T -A H N rx ro  a n d i t r a t i on  prWJVAMM I I I  IIIL UH liLLTW

J u r  I Sd i c t  ion

Si  a t e  Gcnjr ts  

A l a s k a

A r  i /un. i

C.i I i I h i  ii i ;i

CiUIIICC l i '.III

Du I awa re

M i c h i g a n

Ml nn cs oL a

N e v a d a

flew l lainpshi  ru

l y p e s  o f  D i s p u t e s

Money damage s u i t s

Money damage s u i t s

A l l  c i v i l  a c t  i on s  
e x c e p t ;  c l a s s  a c t i o n s  
oi |Ui  t a b l e  m a t t e r s ,  
s m a l l  c l a i m s ,  u n l a w f u l  
d e t a i n e r  and I ami I y
I aw Ac t pr ocood i rigs

Money damage s o i l s

Money damage s u i t s

J u r  i s d  i c t  i o n a I  
I. i ill i L

Humber o f  
Arb i t  ra  t o r s

S 3 , 0 0 0

S 1 5 ,  0 0 0

S I S , 0 0 0 ;  2 5 , C 
( $25 ,  oOO i n l.o . 
A n g e l e s  and San 
l i e r r i a r d i n o  C o s . ,  
S an t a  B a r b a r a  
and V e n t u r a )  
oLbe r  c o u n i i e *  
have been g i v e n  
a u t h o r i t y  to 
r a i s e  l i m i t  lo  
$ 2 5 , 0 0 0

S I S , 0 0 0

$ 3 0 , 0 0 0

To be p r o v i d e d  
tiy ru I e

1 u n l e s s  p a r t i e s  
s t i p u l a t e  to  3 ( a )

1 ( a , b )

De te rm in ed  by 
C h i e f ’ c o u r t  
a d m i n i s t r a t o r

A l l  c i v i l  a c t i o n s  e x c e p t  
c h i l d  c u s t o d y

h o n e

Most c i v i l  a c t i o n s  e x c e p t  
f a m i l y ,  J u v e n i l e ,  menta l  
hen I tfi

Motor  v e h i c l e  c a s e s

Money damage 
nia I p r a c t i c e

exeep  L 
H i t s

$ 5 0 , 0 0 0

5 3 , 0 0 0

$ 5 0 , 0 0 0

1 o r  3 depen d ing  
on e x p e r i e n c e  o f  
a ft* 11 r a t e r

1 o r  moro as  
s t i p u l a t e d  hy 
p a r t i e s  o r  
a p p o i n t e d  by 
the  e o u r i

1 o r  3 ( b )

A r b i  t r a l o r  
Coiupcnsa t i on

Appea I 
D I s i n c e n t i  ve

lo bo p r o v i d e d  
by r u l e

SSO/day

S l 5 0 / d a y

S lOO /d ay  p l u s  
$25 f o r  e a c h  
dec  i s ion f  i I e d  
wi Lit Llie c o u r t

$ 2 5 0 / c a s c

L ac h  p a r t y  must  
pay $'/5 to 
a t t o r n e y s  on 
pane I

$ 150/ da y

As p r o v i d e d  by 
awa rd

Mono

To be p r o v i d e d  
by r u I e

A r b i t r a t o r  f e e

A r b i t r a t i o n  and 
t r i a l  c o s t s  p l u s  
o t h e r  p a r t y ' s  
t r i a l  c o s t s  ( i r  
t r i a l  r e s u l t s  
a r e  no t mo re  
f a v o r a b l e  to 
p a r t y  r e q u e s t i n g  
t r i a l )

hone

A r b i t r a t o r  f e e  and 
c o s t s  o f  a r b i t r a t i o n  
( i n c I u d  i ng bu t  noL 
l i m i t e d  to e x p o r t  

w i t n e s s  f e e s ,  c o s t s  
f o r  i s s u i n g  s u b ­
poenas  and s h e r i f f ' s  
in i I eagc  )

I r  t r i a l  v o r d  i c t  does  
no t  b e t t e r  the  a p p e l ­
l a n t ' s  pos  i t  i on by 
a t  l e a s t  10%, must  
pay  o t h e r  p a r t y ' s  
a c t u a l  c o s t s  and 
a t t o r n e y  f e e  a s  d e t e r ­
mined by t h e  t r i a l  
j u d g e
None

A p p e l l o n t  mus i  puy a I I 
c o s t s  o f  a rh i t r a  t  i oil

None

I

I

Sll
!
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I a b l e  3 ( c o m .  )

J hi  i Ml i j l i o n

Now J e n o y

l y p u s  o r  i>i s p u lcs
J u r  i m I i c i  ior i t i  I 

I . i  mi l
Number o r  

Art )  i I  ra t o  rs
Art) i t r a i o r  

Compensa t j o n
A |i|)C a  I 

D i a i  nccr i L  i vu

Now Hex ■ co ( i l )

Now Voru

o i l  i o

O r e g o n

I v n n s y  I v an i a

W,I ‘III I I I I 11 . I I I

Money i l i imai je s u i t s  
ra I a l m l  t o  m o t o r  veh ic le  use

Money damage s u i t s  

Money damage s o i l s

A l l  c i v i l  a c t i o n s  e x c e p t  
eg i i i  t a b l e  m a t t e r s  and 
a c t i o n s  r e l a t i n g  t o  
t i t l e  o r  r c a I t y

Money damage s u i t s

A l l  c i v i l  m a n o r s  e x c e p t  
an L io n s  r e l a t i n g  t o  
t i t l e  O f  r e a l t y

Money damage s u i t s

I l H t i i f U l  ! ! i  S iL r i ' a i  I 'Uni  t r.( g )

C a I i I  u r n  a - -  Money damage s u i t s  
N o r  the  i ii llist.

Co nn ec t  u  i i l Muncy damage s u i i s

N o r t h  C a i o l i n a - -  Me ,cy damage s n i L s  
M i d d l e  H i s t .

I ' ennsy  I van  i a - -  Money damage s u i t s  
f a  s t e r n  h i s t .

S I S ,  0 (10

S 11), OOIJ 

$ 0 , Ouu

S l f l , 0 0 0 -  l b . 001)

S i b , 0 0 0

SK I, 0 0 0 -2 0 , 0 0 0 (e )  

S i b , 0 0 0

$ 100,000

Sbo .ooo  

Si 5 0 . 0 0 0

$ / b , 0 0 0

S t i p u l a t e d  by 
m u t ua l  c o n s e n t  
o r  a l l  pa n  i es

1 o r  3 ( b )

1 o r  3 s u b j e c t  
t o  l o c a l  r u l e

3 u n l e s s  p a r t i e s  
s t i p u l a t e  lo I

( C )
1 u n l e s s  p a r t i e s  
s t  i p i l l u l e  t.o 1

3 u n l e s s  p a r t i e s  
s t i p u l a t e  t o  1

Set  by  r u l e s  o r 
Supreme C o u r t

Si  0 0 - I b O / d o y

$ 3 b / c a s e  
Sbb /c ha  i rnian

S u b j e c t  t o  l o c a l  
r u  I e

S l b O - 3 0 0 / c a s e  
( d e p e n d i n g  un 
l o c a l  r u l e )

$ 2 0 ( l / d ay

Same r a t e  as 
j u d g e s  p r o  
tern o f  t h e  
S u p e r i o r  C o u r t

$ / b / d a y  as 
member o f  pane l  
$ l b O / d a y  as 
s i n g I e  a r b i  t  r a t o r

( f )
S2b 0 / da y

S / b / c a s e

A r b i t r a t o r  f e e s ;  
i n  a d d i t i o n ,  c o u r t  
c o s t s  o r  o t h e r  r e a s o n ­
a b l e  c o s t s  o f  o t h e r  
p a r t y  a s s e s s e d  i f  
oppe11 a n t  does  n o t  
be t i e r  h i s pos i t  i o r

$300 f l a t  f eu

A r b i t r a t i o n  f e e  p l u s  
c o s t s  s u b s e q u e n t  t o  
awa r d ( c )

A p p e l l a n t  mus t  b e a r  
a t  c o s t s  arid a t t o r n e y  
l u e s  i n c u r r e d  a f t e r  
ap p e a l  i f  p o s i t i o n  
n o t  imp roved

A p p e l l a n t  pa ys  SlbO 
p l u s  o t h e r  p a r t y ' s  
■j o s i s  i r  p o s i t i o n  
r i o t  imp roved

A r b i t r a t o r s '  f c e ( c )

T r i a l  and a t t o r n e y  
c o s t s  i f  appe I  I a n t  
does  n o i  b o i l e r  
pos i t  i on

A p e l l a n t  may be a s s e s s e d  
c o s l s  i f  pos  i t  i o n  n o t  
imp rov ed

( f )
A r b i t r a t i o n  f e e s  and 
co s L s  1 1' appe I l a m  
does  n o t  im p ro v e  
pos i i i u n

A r b i t r a  t  i on f e e s  i f  
appe I  I an t  does  n o t  
im p ro ve  p o s i t i o n

0
1

( a ) l ’ i r t i o : .  may s t i p u l a t e  to  t h o i i  own a r b i t r a t o r .  
( h j C n i i l  may Sl ib' . l  i I lit e i n t i  ted j i n lqn1'.,
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Appeal Dis incent ives

All court-annexed a rbitration programs p r e s e r v e  the parties' right 

to trial by allowing appeal of the a rbitration a w ar d  and trial de novo 

of the case. However, the objective is to make  a final disposition of 

as many cases as possible at the arbitration hearing. Therefore, most 

programs include disincentives to appeal. T h e s e  usually involve payment 

by the appealing party of the arbitrators' fees ar l  costs of 

arbitration. In some cases the appealing p arty must pay the subsequent 

court costs for trial. Often the disincentives are aimed at those who 

appeal o nly to delay the d i s p o sition of the case, because the penalty is 

refundable if the appellant co n s iderably betters his or her position as 

a result of trial. Rolph describes some of the problems associated with 

imposing the appeal d i s in centive and p r oviding a m e chanism for its 

a d m i n i s t r a t i o n . 8 T abie 3 briefly describes the component for limiting 

appeals in each jurisdiction that has a uthorized court-annexed 

arbitration.

JURISDICTIONS CONSIDERING ADOPTION OF 
COURT-ANNEXED ARBITRATION 

State Courts

From our telephone interviews wit h  state court officials where 

c ourt - a nn e x e d  arbitration is not currently authorized, we learned that  ̂

several states are examining options for div e r t i n g  portions of their 

civil c a s eload to alternative forums for disposition. In some states 

the p l a n n i n g  is specifically aimed at judicial arbitration; in others, 

broader examination of a range of alternative disp u t e  resolution options 

is under way. We found that the status of investigations in most states 

was still at a stage w here recommendations had not yet been formulated. 

In some places report p reparation is under way, and in others the agenda 

for topics to consider is still under consideration. Some local courts 

around the country are no doubt also interested in the feasibility of 

c o u r t - a n n ex e d  arbitration, but our inquiry did not systematically extend 

to the local court level. We also did not i nvestigate current plans co 

extend a rbitration to additional courts in the states where programs

T b i d . , pp. 43-47.
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have already bee n  authorized, although expansion of this nature appears 

to be fairly st e a d y  in several of those states.

A proposal to adopt judicial arbitration in Illinois is currently 

u nder review by the Executive Com m i tt e e  of the Illinois Judicial 

Council. A com m i tt e e  headed by the chief justice of the Illinois 

supreme court has completed an investigation of arbitration programs 

around the country and has recommended for Illinois circuit courts a 

p r o g r am  p a t terned after the system that has been in place for m any years 

in the Philadelphia, P e n n s ylvania Court of Common Pleas. The current 

Illinois proposal calls for c o mpulsory arbitration of all civil cases 

under $15,000 in the law division of the circuit courts. Like many 

already e stablished programs, the Illinois plan calls for a panel of 

three arbitrators w h o  would enter n o n bi n d i n g  awards after a h e a r in g  of 

the dispute.

The Florida state court system has instituted a study commission on 

alternative d i s p u t e  resolution that "was created to examine the 

feasibility of trial court admini red means of dispute r e s o l u t i o n . " 3 

At the time of our survey this c ommission had met only a couple of times 

and had not yet deci d e d  on what recommendations it w ould make to the 

supreme court and the Florida legislature. The commission has s cheduled 

public hearings on the issues and plans to submit a report on its

findings by March 1985. This report is expected to include drafts of

legislation and court rules, but we do not know whet he r  judicial 

arbitration will be among the commission's proposals.

In Georgia, a c o mmission appointed by the governor and headed by

the chief justice is exploring a wide range of proposals for improvement 

of the judicial process statewide. This commission plans to explore the 

feasibility of judicial arbitration as part of its efforts, but it is 

still a long w a y  from deciding on recommendations for new legislation 

for the courts in Georgia. W e  do not know what priority judicial 

a rbitration will attain. However, in Atlanta a proposal to introduce 

m a n d a to r y  arbitr a t i o n for civil cases is pending before the Fulton 

Co u nt y  Superior C o u r t . 10 A prog-am may be approved and in place in that

3State Court Admin i s t r a t or  M e morandum from Chairman of the Study 

C o m m i s s i o n on A lternative Dispute Resolution, October 30, 19S4. »•

1“See Appendix A for a coov of draft LUies ror Fulton Countv.

An index may be found on the first page of this appendix.
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court by July 1985. T h e  p r o posed rules call for compulsory n 01 1bip.di.n5 

arbitration fcr all civil cases s e ek i n g  exclusive m o n e y  damages of

520,000 or less. In addition, a p a r ty  may request arbitration and a 

judge may o rder a case to arb i t r a t i o n at his or her discretion. Should 

the proposed program be approved, cases w ouid be arbitrated by a panel 

of three attorneys who meet progr a m  qualifications. C o m pensation of 

arbitrators is proposed at 5200 per day. The proposal requires that a 

w ritt e n  award be entered by the arbitrators but does not require written 

findings of fact or conclusions of law. T h e  d r a ft rules state that 

either party may file notice of appeal of the award and obtain a trial 

de novo. It is left to tl;» trial judge's discretion to assign the 

arbitrators' fees against an a p pealing party that does not substantially 

improve its p o s ition at trial.

In Hawaii, where no judicial arbitration program is currently in 

place, the court has adopted a un i q u e  approach to planning for future 

programs to divert civil cases from the trial list. Th e  court has 

submitted a proposal for funding to establish a two-year program for 

e x p e rimenting w i t h  m any dispute resolution alternatives, including 

judicial arbitration.

The C h a irman of the Maryland Bar Association Joint Committee on 

A l t e rnative Dispute Resolution informed us that the committee is looking 

at all areas of alternative dispute resolution, in ciuding judicial 

arbitration, but the committee's report has not yet been drafted.

In No r t h  Carolina, where the federal court Middle District is 

plann i n g  to initiate a judicial a r bi t ration program early in 1 9 8 5 , 11 

there is aiso a bar association task force examining methods for 

alternative resolution of civil cases for the state courts. A state bar
1

a ssociation representative on this task force informed us that the group 

plans co complete its wor k  ana submit a report to the gover) r, the 

legislature, the state bar, and the court by summer 1985.

In Texas and Wisconsin, the state court administratis j offices »
reported that proposals for statutes for upcoming legislative sessions

are c u rrently under discussion. In Texas, that legislation will j

p robably prop o s e  a mandatory arbitration program for civil cases 

involving amounts under 515,000. In Wisconsin, a pilot program to

llSee Appendix 3 for program rules.



AR BITRA TIO N STATUTES AND RULES: 
STATE AND LOCAL COURTS

This appendix includes statutes and court rules for those states 

where an arbitration program is in place, as well as rules for selected 

counties within seme states. Also included are draft local rules and 

reports for several states.
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§ 09.13.150 a l a s k a  S t a t u t e s  5 OO.h i .ism

Article 2. A rbitration o f Small Gaim s..
Sw tion  Section
190. A rb itra tion  under court ru'.es 210. Practice and procedure
200. Appointment and compensation 220. Judgments and appeals

o f a rb itra to r.
Sec. 09.43.190. Arbitration under court rules. The supreme cour> 

m a y  provide by rule for compulsory arbitration of a cause of ac­

tion filed in a superior or district court, demanding only a money 

judgment, when it appears that the demand on the cause o: ac­

tion is for 53,000 or less, exclusive of costs, or w hen it appears to 

the trial court as a result of a pretrial conference that the amount 

which will be recovered on the cause is not likely to exceed 53,000. 
(« 2 ch 94 S L A  1972)
Sec. 09.43.200. Appointment and compensation o f  arhitratoi. 

Arbitration of actions shall be by either a m e mber o f  the Alaska 
Bar Association or a magistrate appointed and compensated by the 

court as provided by it3 rules. (§ 2 ch 94 S L A  1972)

Sec. 09.43.210. Practice and procedure. The practice and pro­

cedure for conducting arbitration, the powers of the arbitrators 

and the assessment of costs snail be prescribed by the court rules. 
(5 2 ch 94 S L A  1972)

Sec. C9.43.220. Judgments and appeals. Unless an appeal is taken 

from the award to the court which ordered arbitration as pro­

vided by the court rules, the court shall enter and enforce judg­

ment in accordance with the award of the arbitrator. Any pa-ty 
aggrieved by the award m a y  appeal. All appeals shall be deter­

mined in the manner permitted by the rules. (§ 2 ch 94 S L A  1972)



explore several a l t er n a t i v e  d i s p u te  resol u t i o n options, including 

judicial arbitration, m ight be proposed.

In the Di s t r i c t  of Columbia, whi,ch has o p e r a t e d  a v o l u n t a r y  court- 

s p o n s o r e d  arbitr a t i o n  p r og r a m  since 1982, a c o m m i t t e e  of the bar 

a s s o c i at i o n  is cur r e n t l y c o n s i d e r i n g  the pros and cons of e x p a n d i n g  that 

p r o g r a m  by m a k i n g  a r b i t r a t i on  c o m p u l s o r y  for ce r t a i n  civil cases. The 

c o m m i t t e e  plans to report to the bar a s s o c i a t i o n  in the near future.

Federal Cour ts

Until recently o nly the U.S. D i s trict Co ur t s  tor the East e r n  

D i s t ri c t  of P e n n s y l v a n i a 1* and the N or t h e r n  D i s t r i c t  of C a l i f o r n i a  had 

o n g o i ng  c o u r t - a n n e x e d  a r b i t r at i o n  programs. One o t h e r  d is trict had 

a b a n d o ne d  use of arbitr at i o n  since an e x p e ri m e n t a l  p r o g r a m  c o n d uc t e d  

several years ago was completed. However, the U.S. District Courts for

the N o r t h e r n  D i strict of Illinois and the M i d d l e  D i s t r i c t  of North

C a r o l i n a  have p r o p o s e d  their own c o u r t - a n n e x e d  a r b i t r a t i o n  programs.

T h e  Illinois p r o g r a m  has r e cently been rejected by the court, but in 

N o r t h  C a r o l i n a  the court has adopted rules and the p r o g r a m  will become 

e f f e c t i v e  J a n u a r y  1, 1985. 15

E l s e w h e r e  in the federal courts, recent a p p r o p r i a t i o n s  have been 

made to fund c o u r t - a n n e x e d  a r b i t r a t i o n  d e m o n s t r a t i o n  progr a m s  in sever a l  

addit i o n a l  di s t r i c t  cour* . Th e  A d m i n i s t r a t i v e  O f f i c e  of the Courts 

r e c e nt l y  s e l e c t ed  eight dis t r i c t s  from a mong 17 or 18 a ^ nlicants for 

p r o g r a m  funding. The d e m o n s t r a t i o n  programs w h i c h  will b ring the n u mb e r  

of active federal programs up to ten dis t r i c t s  are ex p ected to get u n d e r  

w a y  d u r i n g  1985.

COURT-ANNEXED A R B ITR A T IO N  NOT UNDER INVESTIGATION

In our interviews w it h  s tate court a d m in i s trators, we learned that 

26 stares have no court a n n e x e d - a r b i t r a t i o n  p r o g r a m  in place and do not

e xpect to have such a p r o g r a m  in the n ear future. ̂  T a b l e  4 lists the

states w h e r e  co u r t - a n n e x e d  a r b i t r a t i on  has not b e e n  a u t h or i z e d  and i.s 

not c u r r e n t l y  u nder consideration. In most of these states, b a c k l og  and

12See A p p e n d i x  B fo*- p r o g r a m  rules.

13See A p p e n d i x  B for a copy of the ar b i t r a t i o n  rules.

^ W e  did not contact local courts in th»'“ but some state

c ourt a dm i n i s t r a t o r s  m e n t i o n e d  chat individual courts had initiated



Table 4

STATES NOT USING OR CONSIDERING COURT-ANNEXED 

ARBITRATION AS OF NOVEMBER 1984

Alabama

Arkansas

Colorado

Idaho

Indiana

Iowa

Kansas

Kentucky

Louis iana

Maine

Massachusetts 

Mississippi 

Missouri 

Montana 

Nebraska 

North Dakota 

Oklahoma 

Rhode Island

Virginia 

Wes t Vi r g i n i a  

W y o m i n g

Soutn Carolina 

South Dakota 

T e n n e s s e e  
Utah 

/ermont

delay of civil cases is hot a problem facing the majority cf courts; 

several court officials stated that cases are tried promptly in their 

jurisdictions. One court official suggested that too many, rather than 

too few, judges was a problem in his courts.

We asked officials in these states whether they would consider 

adoption of arbitration in the future if court delay becomes a serious 

problem. Some court administrators indicated that arbitration might 

become a useful tool in the future should an alternative fcrm of 

disposition for civil cases be needed. One court official said there 

was sufficient interest in arbitration that it was among a list of 

topics that the court might pursue in the next year or so. In South 

Carolina, an arbitration program is in place in the apoellate courts. 

Familiarity with arbitration among the bench and bar there might lead to 

consideration of arbitration as an option for the trial courts at some 

point in the future. Similarly, in Virginia the Circuit Court in 

Fairfax County has an investigation of arbitration underway which could 

stimulate new interest around thac state. Other administrative offices 

indicated that they are monitoring the programs in place in other 

jurisdictions.

their own investigations of arbitration and other alternative dispute 

resolution options. These efforts, while beyond the scope of our
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Court officials in several states told us about alternativ pute

resolution programs for small claims, divorce, r i n d  other cases. I n  

Maine and Oklahoma, recent ’egislation has provided for courts to 

establish more economical and accessible alternatives for resolution cf 

disputes. Seme courts in Colorado have experimental voluntary mediation 

programs for various types ~>£ cases. Our 19S0 survey of court efforts 

to expedite litigation ider.-ified other states and local courts with 

mediation and seLtlement programs . 15

Other court officials indicated that they would look at different 

options, such as adding judges and improving case management, rather 

than arbitration, to solve future court delay problems. Two state court 

administrators commented that they didn't believe the programs they knew 

about were completely successful in reducing costs and time to 

disposition, and others felt their judges were philosophically opposed 

to arbitration or threatened by the prospect of an alternative form of 

disposition. In North Dakota, a supreme court advisory committee found 

little interest in arbitrat;on.

CONCLUSION

Our survey results show that court-annexed arbitration continues to 

be adopted and implemented around the country as an alternative means of 

dispute resolution intended to reduce court delay and provide a less 

expensive forum for civil case disposition. Among the lo states and 11 

federal districts that have authorized arbitration, most have viable 

programs under way and have continued to expand the scope of their 

programs. Only two states have never implemented a program after 

authorization and only the Connecticut federal court has repealed its 

authorization. Program evaluations conducted in several jurisdictions 

consistently report favorably on the operation of court-annexed 

arbitration. In Washington the Seattle program was generally approved 

of by 90 percent of the lawyers and pro se litigants who responded to an 

evaluation survey. More than 80 percent of the respondents felt the

survey, may stimulate new interest at the state level in the near 

future.

15Ebener et al., Court Efforts to Reduce Pretrial Delay.
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program prod’’*ad faster case dispositions, was less expensive, and 

produced fair outcomes.14 In Pittsburgh, where a program has been in 

place for many years, an ICJ study found that most litigants interviewed 

about their arbitration experience were quite satisfied with the 

program.17

We found few jurisdictions seriously opposed to court-annexed 

arbitration, although many respondents indicated that in their courts 

they would be able to add judges if delay became a problem and would 

prefer that option. In the jurisdictions considering adoption of 

arbitration we learned that supporters expect the most serious 

opposition to come from trial lawyers, whose efforts in some 

jurisdictions have contributed to defeat of proposals to authorize 

programs. This opposition has centered in the past on the issue of 

whether programs like arbitration restrict litigants' access to the 

courts.

In the future, more jurisdictions that attempt to reduce the time 

and expense of disposing of small civil cases are likely to adopt court- 

annexed arbitration programs. We found enthusiastic supporters of 

arbitration in the eight states and the District of Columbia where 

alternative dispute resolution options are under consideration. In 

addition, the renewed federal interest in arbitration may result in 

additional funding for further expansion among the district courts. 

Finally, within states where programs are already authorized, we believe 

the generally positive evaluations by current users will influence other 

courts to implement their own programs.

lsGreg Walters, Wayne Blair, and Carole Greene, "Mandatory

Arbitration: Is It Working?" Seattle-King County Bar Bu'letin, April

1983. See Appendix A.

l7Adler, Ko.nsler, and Nelstn, Simple Justice.



CODE OF CIVIL PROCEDURE § 1141.20
(ci The case shall be submitted to arbitration i t  an earlier time upon tbe written 

request of all plaintiffs. aubject to a motion by i  defendant for good cause ihow a  
lo d e 'a j the arbitration bearing
(Added by Stats.lB7S, e. 743. p. — . { 2, operative July 1,1979.)

O p e ra t iv e  July J, J919
Llbrx-y RrfcrtncM

A r t . . r a t i o n  C = t . l .C .J .S . A rb i t r a t i o n  91 17. K .

|  1141.17 Tailing limitation* •»  dismissal far lack of prasecullan 
Submission of an ictlon  to arbitration pursuant to tbh rhnpter shall not toll the 

runn.ug of rbe tlmn periods contained In Section 5A3 n« to actions f il 'd  on or after 
the operative date of th li chapter. Submission to nrbitration pursuant to a court 
order within six months o f the esplrntlon o f the statutory period ahall toll the run­
ning of such period cn tll tbe M in t of an arbitration award.
(Added by Stats.1978, c . 743. p. |  2. operative July 1. 1978 I

Operative Ju ly 1, 1719
L lb ri’v Mrftranct)L im i t a t io n  o f  Ac t ion s  € = > l ] l .

C .J .S .  U m li a t lo n j  ot A c t io n s  I  a t .

|  1141,18 Arbitrators; qualifications; eampanaadtn; aalsetlon; disqualification  
(ai Arbitrators shall be retired judgm  or mcmler* of the State B a r . and shall alt 

Individually. A judge may ah>u verve as an arbitrator without compensntlon. Peo­
ple who are not attorneys may serve as arbitrators upon the stipulation of all parties.

(b) Tbe Judicial Council rules shall provide for the compensation. It any. o f a r ­
bitrator*. en ep t that no compentatlon shall be paid prior to tbe filing of the award 
by the arb itrator, or prior to the settlement of the case by the parties. Compensa­
tion for arbitrators shall, unless waived In whole or In purt, be one hundred flfry dol­
lars 15150) per day, except that the board o f *uper-vl*crs of a county or a city and 
counry may set a higher level of compensntlon for that county or city and county.

( c  The board of governors of the State B a r  ahull provide by rule for the method 
of selection of arbitrators after consulting with administrative committees establish­
ed pursuant to Rule 1603 o f the Judicial Arbitration Rules for Civil Cases and with 
county bar ajaociatlons In counties where there are do  administrative committees 
These rules shall provide for rpedallzed panels and ahall become operative upon 
approval of the Judicial Council.

(di Any party may request the disqualification of tbe arbitrator selected for his 
case on tbe grounds and by the procedures specified In Section 170 or Section 170.6 
within five days of the naming of the arb itrator.
(Added by Siais.1978, e. 743, p. — 1 2.  operative July 1 , IBT'' )

Operative Ju ly 1, J979
D e r iv a t io n : F o rm e r  |  1141.20. added b y  L ib ra ry  W fterencaa t u u . l ) ! l .  c. 100S. p. ill*. |  1. A r ft .t ra t lo n  C = :« . 17.C -J S . A rb it ra t io n  | |  so to  44.

1 I K I.IB  Arbitrators;
Arbitrators approved pursuant to this chapter aha., bsve the powers necessary to  

perform dutiee pursuant to thl* chapter ax pre«cribed by the Judicial Council.
(Added by 2taU .1978, c. 743. p. — . f  2. operative July 1.1979.)

Operative July 1. lT i9
L ib ra ry  R e ft rv rw aaA rb i t r a t i o n  C=>:i.

C J .S .  A rb it ra t io n  | |  U .  U .  1*7. 10«.

I 1141.20 PT iaTny»fe»#yffFTtt:ft*VB tr ia l’;  ttf if t» itT 'lt» lta tt* » r ca lendar
An arbitration award ahull be final if a request for a de novo trin1 la not filed 

within 20 days after the date the arb itra tor files the award with the court. JLD7 
puny tuny elect to have a de novo trinl, by court or jury , both aa to law and facta. 
Such trial aball be calendared. Insofar as powible, so that tbe i r l i i  s ta ll be given the



§ 1141.20 CODE OF CIVIL PROCEDURE
p .m .  place oo ibr active Uw as It bad prior to •rb ltra tloo . or shall receive cJrli pri­
ority oo tbs next setting csleodar.
(Addad by 3U11.197&, c. 743, p. — , ]  2. operative July J. 1879 )

Opera t ive  J u ly  1, 1719 
F a r  I ; i | l  JO op-eroti tt un t i l  J u ly  1, 1719, t e e  Chap te r  t J ,  an te .

Library Rtt«r*»CfiArct-.rauon £=>ly
C J .S .  A /b it r a u o n  I I  )?J  to  H i

|  1141.21 Jedg'm«nt cpeiF lTtit"tF iwvw lf.i«^1aJtatib l#rfer »*<1r-«<«c1laei-paym ant. 
K f soar*fu td tb lv  coxtx art* ( m  f  ~~

.  (a ) I f  tbe Judgment npon tbe trial de novo I* not more fa- arable Ir either tbe 
amount of damage* awarded or tbe type of relief granted for : k.e party electing the 
tria l de novo tban tbe arbitration award, the court ahall order that parry to pay the 
follow ing nonrefundable costs and fees, un)e»* the court finds In writing and npon 
motion that the Imposition of such costs and fees would create such a substantial 
economic hardship i t  not to be In the Interest o f Justice:

(i) To the county, the compensation actually paid to the aro itra tor.
(II) T o the other parry oi' parties, all costs Including, but uot limited to, loose 

specified In Section* 1032.5. 1032.6, 1032a. and 1032b, and the party sleeting the trial 
de novo ahall noc recover his coats.

(III) To the other parry or parties, the reasonable costa of the aerrlces o f expert 
witnesses, who are not regular employees o f any party, actuall." Incurred or reason­
ably neceisary In the preparation or tria l of tbe case.

fluch costs and fees, other than the compensation o f the arb itrator. shall Include 
only those Incurred from tbe dme of election of the tria l de novc

(b) I f  tbe party electing tbe trial de noro h a i proceeded Ir- tbe action In forma 
pauperis and has failed to obtain a more favorable Judgment, the costs and fees un­
der paragraphs (11) and (III) o f subdivision (a) ahall be 'm p o«d  only a* a s  offset 
against any damages awarded lu favor of that parry.

(c) I f  the party electing tbe trial de novo has proceeded In the action In forma 
pauperis and has failed to obtain a more favorable judgment, the costs under para­
graph (I) of subdirision (a) ahull be Imposed only to Lite e x t t i t  that there m n au n  
a sufficient amount la tbe judgment after tbe amount offset under subdirision (b) 
has been deducted from the Judgment.
(Added by Su tsJ978 , e. 743, p. — , I  2, operative July 1,1979.)

Opera d u e  J u l y  1 .1719
L ib r a r y  

C o m  t o l l ! .  C J .S . Costs 9 H i.

I  1141.22 GraunJs for earrvetlon, modification ar vacation of award
Tbe Judicial Council rules oball specify tbe grouods upon which tbe arb itrator nr 

tbe court, or both, may correct, modify or vacate an award.
(Added by 3tattJ878, c. 743, p. — , }  2, operative July 1, lg79 .)

Operative July 1, ,*579
L ib r a r y  Rrfaranc**A rb it r a t io n  Cn>7(.
C.J.S. A rb it ra t io n  | |  1*5. tl?. Ut. 114.

117, 1T7.

I  1141.23 Aw ard ; writing, alynatuna and filing ; entry In Judgment lo ok ; ferns 
and affect

T be  arbitration award shall be in writing, signed by tbe arb itrator sad  Tied 
ia tbe court la  which the action U  pending. I f  tb e .. U  no request for a de aovo 
tria l and the award la not vacated, the award ihall be entered ln th e  Judgment book 
te tbe amoi'Ot of tbe award. Such aword sb tll have rhe some force and effect as a 
Judgment la nay dv tl action or proceeding, except that It Is not subject to appeal sad


