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Some facts about t%rt reform

by Kick Friedman

Do Americans sue more often than citizens
of other nations?

No. According to a recent survey, when com-
pared with citizens of other industrialized
nations. Americans are really quite normal in
terms of their tendency to sue. ranking in the
same range as citizens of England. Ontario.
Canada. Australia. Denmark. New Zealand.
(Source: Galanter. Marc. "Reading the Land-
scape of Disputes: What We Know and Don't
Know (and Think We Know) About Our
Allegedly Contentious and Litigious Society."
31 J.C.L.AA. L. Rev. 4.53-56 (October. 1983).

Are we more likely to sue than we used to
be?

No. When the population increase is
taken into account, there is no indication
that Americans are now more likely to sue
than they used to be. (Galanter. sup-a. p. 40.
fn.I: Selvin and Ebener. "Managing the Un-
manageable: A History of Civil Delay in the
Los Angeles Superior Court, The Institute for
Civil Justice Rand Corporation (1984). p. 34.)
What then of statistics that show nearly twice
as many civil actions were filed in federal
district courts in 1983 as in 1977? As Pro-
fessor Galanter explains:

One third of this whole increase consisted
ofajump from 600 to 41.000 cases filed by
the federal government to reclaim overpay-
ment of veterans' or Social Security benefits
or to collect on student loans. The next
largest gain was an increase from 3.000 to
20.000 in claims to restore disability pay-
ments cut off by the Reagan Administra-
tion ... thesenurbers refledtsjkeiPe social
andpoliticaleents and dn*tpoint toany
aooss-tre-hoard inoresse or decrese In
litigses.
("Americans' 'Litigation Binge' Is a Myth,"
U.S. News <€ World Report (November 1984,
emphasis added)

Are verdicts getting larger, are juries run-
ning wild?

There is not much data on this issue, but
what there is. is being misused by critics of
our judicial system. Most statistics come from
Jury Verdict Research. Inc. (JVR). JV'R itself
notes its statistics are incomplete, and that it
is more likely to catch large than small ver-
dicts. Additionally, its statistics do not include
defense verdicts—that is, where no money is
awarded. While there were 360 verdicts of
SI milion or more in 1983. JVR states:

While an award of one million dollars or
more may appear unreasonable at first
glance, these are generally made to seri-
ously injured plaintiffs, and thejurﬁ's deci-
sion to grant such a verdict is usually based
upon testimony presenting legitimate com-
putations of the plaintiffs projected lost
earnings and the medical expenses
necessary to sustain him for life.
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JVR goes on to state that most million-
dollar verdicts are awarded to plaintiffs who
are permanently paralyzed, brain damaged,
are killed, or who have lost a leg. arm. or
both. JVR concludes:

The overwhelming majority of million-
dollar verdicts are awarded in cases where
the plaintiff has been set  usly iniured or is
completely disabled and may require
medical care for life .. |Jt should alwavs be
emerr.bered that awards of this magnitude
remain unusual and are rarely considered
the norm.

Most statistics citing rapid increases in
the size of verdicts do not take account of
rapid inflation, or medical costs—which are
rising even faster than the inflation rate.

Are medical malpractice’ claims more fre-
quent than they used to be?

Yes. Medical malpractit. claims over the
last decade have grown at most, at an annual
rate of 3.4 percent. Why? The Florida Gover-
nor's Task Force on Medical Malpractice
concluded:

The increase in malpractice actions can be
attributed to a variety of factors. With
health insurance and government funding,
mnre people have access to medical care.
Technological advances have increased the
risks of iatrogenic injury. Care is being
rendered in a variety of locations and the
number of providers has not only increased
but care by specialty has increased. There
are significantly more variables, more
actors, more settings, more procedure.. and
more risks.

"TowaiJ Prevention and Early Resolu-
tion. Report and Recommendations of the
|Florida| Governor's Task Force on Medical
Malpractice." (April 1985) p. 34.

Has the size of medical malpractice claims
increased?

Yes. St. Paul insurance company
reported a growth rate it. the size of claims
which averaged 8.4% fot the years 1981—
1984. Keep in mind, however, that a large
portion of medical malpractice verdicts reflect
a significant amount for victims' past and
future medical expenses. During this same
time period, the Medical Cost Index (MCI)
grew at an annual average rate of 10.5%, and
the national health care expenditures (HCE)
grew at an annual average rate of 13.3%. In
short, nothing indicates that awards are grow-
ing at a greater rate than the damages they
are meant to compensate.

By the way. researchers have consistently
found that, by and large, jury verdicts in
malpractice claims are based primarily on
rational decisions about actual injuries to
malpractice victims, and, in fact, generally
undcrcompensatc the victim of medical care-
lessness. (Danzon. 'The Frequency nad
Severity of Medical Malpractice Claims,” The
Institute For Civil Justice, Rand Corporation
(1982) p. 7: "Medical Malpractice Claims:
Synopsis of the HEW/Industry Study of the
Medical Malpractice Insurance Claims."
Health Care Financing Administration. U.S.
Dept, of Health Education and Welfare,
HCFA-02108 (1979) at p. VI-3.)

Il pending In

See US17.020. PERIODIC PAYMENTS Ial In any action
Inrinjury or damages a superior court shall, at Ihe reguest nl
am partv. enter a ludgment nrdennj! that amount.- due the
ludgmont creditor Inr losses to he sullered in Ihe injure he
paid to the maximum extent feasible hv periodic payments
t.illier than hy a lump-sum p.ivment il Ihe award equals in
exceeds lifts thousand dollars (Sn0.0tXh in future damages. In
entering a ludgrnenl nnlenng the pa?/ment i.I future damages
hi periodic payments. ine court shall make a specific finding
as In Ihe dollar amount ofJ)eriodic payments which will com-
pensate the lodgment creditor lor such luluie damages. The
court may order that lees to the attorneys of the plamliil he
paid as a lump sum and mu inJ)eriodic payments: in such
event, the amount m any ices paid asa percentage m recovers
shall Iw vomo.iied on the present value of lhe recovery
including periodic payments As a condition to authorizing
pei iodic p.ivmentsnl luturv damages. the court shall requite
tv

Arc medical malpractice insurance prices
the cause of rising health care costs?

No, Total malpractice insurance
premiums paid in 1984 am-untcd to approx-
imately one-half of one percent of the
amount Americans spent on health i are that
year. (A.M. Best's Casualty Loss Reserve
Development 1985; Gibson. "National Health
Expenditures. 1983." 6 Health Care Financ-
ing Review 1 (Winter 1984).) in fact, since
1976. the cost of malpractice insurance has
been steadily declining as a percentage of
total health care costs. (Statistical Abstract.
People's Medical Society (February 1985).
A.M. Bests, supra.) In 1983. the average
American spent nearly S1.500 on health care.
(Gibson. "National Health Expenditures.
1983." supra.), of that, only S6.08 went o
malpractice insurance premiums. (A.M.
Best's, supra.)

Arc malpractice premiums placing an unrea-
sonable burden on physicians?

No. In 1984 the average Amercian physi-
cian spent only 2.9% of his or her gross
income (currently estimated at around
S20U.0U0) on medical malpractice insurance.
(Kirschner. "Is Your Practice Begging for
More Money?." Medical Economics 214. 230
(November 12. 1984)) This is slightly more
than the 2.3% spent on "professional car
upkeep.” but quite a bit more than the 1.2%
spent on continuing education. (Id.) Even
neurosurgeons, who pay the highest per-
centage of gross income of any specialty, are
spending only 5.8%. (Id.: See also. Danzon,
Duke University. "Evalution of the Current
Malpractice System," Abstract of presentation
delivered at The Urban Institute's National
Medical Malpractice Conference, Feb. 21-22.
1985). Fifty-seven percent of doctors spend
less than S5.000 on malpractice premiums,
while only 12% spend over $15,000.
(Kirschner. supra, atp. 229.)

Do lawsuits .gainst doctors serve any
purpose besides compensating victims of
malpractice?

Yes. It has been estimated that as many
as 10 percent, or 50.000 of Americas doctors
are impaired, cr unable to practice medicine
with reasonable skill because of physical or
mental illness, or excessive use of drugs or
alcohol, ("impaired Physicians: Medicine
Bites the Bullet," Med. World News. July 24.
1984.)

A very small percentage of doctors are
responsible for a disproportionate number of
malpractice claims. For example, a study by
the Florida insurance commissioner revealed
that, from 1975 through 1982. a group of
"repeaters," comprising only 0.7% of the total
number of Florida physicians, were respons-
ible for 24% of the claims in which payments
were made. The good doctors subsidize this
careless minority. If you are a bad driver, your
insurance goes up. If you are a bad doctor,
the insurance of all doctors in your field
goes up—good and bad pay the same-size
premium.

State medical disciplinary boards are
generally ineffective in weeding out doctors
who pose a threat to disciplinary' action per
one thousand doctors. (Wolfe. Sidney M.,
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Are medical malpractice insurance prices
the cause of rising health care costs?

No. Total malpractice insurance
premiums paid in 1984 amounted to approx-
imately one-hall of one percent of the
amount Americans spent on health care that
year. (A.M. Best's Casualty Loss Reserve
Development 1983: Gibson. "National Health
Expenditures. 19S3." 6 Health Care Financ-
ing Review 1 (Winter 1984).) In fact, since
1976. the cost of malpractice insurance has
been steadily dcclir ing as a percentage of
total health care costs. (Statistical Abstract.
Peoples Medical Society (February 1985).
A.M. Bests, supra.) In 1983. the average
American spent nearly SI,500 on health care.
(Gibson. "National Health Expenditures.
1983." supra.), of that, only S6.0S went to
malpractice insurance premiums (A.'l.
Best's, supra.)

Are malpractice premiums placing an unrea-
sonable burden on physicians?

No. In 1984 the average Amercian physi-
cian spent only 2.9% of his or her grass
income (currentlv estimated at around
S200.(XK)i on medical malpractice insurance.
(Kirschner. "Is Your Practice Begging for
More Money?." Medical Economics 214. 230
(November 12. 1984)) This is slightly more
than the 2.3% spent on "professional car
upkeep,” but quite a bit more than the 1.2%
spent on continuing education. (Id.) Even
neurosurgeons, who pay the highest per-
centage of gross income of any specialty, are
spending only 5.8%. (Id.: See also. Danzon.
Duke University. "Evalution of the Current
Malpractice System." Abstract of presentation
delivered at The Urban Institutes National
Medical Malpractice Conference. Feb 21-22.
1985). Fifty-seven percent of doctors spend
less than S5.000 on malpractice premiums,
while only 12% spend over S$15.900.
(Kirschner.supra, at p. 229.)

Do lawsuits against doctors serve any
purpose besides compensating victims of
malpractice?

Yes. It has been estimated that as many
as 10 percent, or 50.000 of America's doctors
are impaired, or unable to practice medicine
with reasonable skill because of physical or
mental illness, or excessive use of drugs or
alcohol. ("Impaired Physicians: Medicine
Bites the Bullet," Med. World News. Julv 24.
1984.)

A very small percentage of doctors are
responsible for a disproportionate number of
malpractice claims. For example, a study by
the Florida insurance commissioner revealed
that, from 1975 through 1982, a group of
"repeaters.” comprising only 0.7% of the total
number of Florida physicians, were respons-
ible for 24% of the claims in which payments
were made. The good doctors subsidize this
careless minority. If you are a bad driver, your
insurance goes up. If you are a bad doctor,
the insurance of all doctors in your field
goes up—good and bad pay the same-size
premium.

State medical disciplinary boards are
generally ineffective in weeding out doctors

n pose a threat to disciplinary action per
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M.D.. ct al.. "Medical Malpractice: The Need
or Disciplinary Reform. Ni.t Tort Reform.”
Public Citizen Health Research Group,
1985.) Only the threat nf civil suits seems to
have any deterrent effect on the small minor-
ity of careless physicians. \s a past president
of the Federation of Sts : Medical Boards of
the United States has stated:

A by-product of the malpractice situation,
related indirectly t ; medical discipline, is its
deterrent effect. It is sad but true that mam
physicians practice mure carefully than they
lid in the past because they have one eye
on the potential litigant. Malpractice
becomes one of the most important dis-
ciplinary weapons in medicine—distasteful
as the idea may ne to physicians—so he it

(Derbyshire, "Malpractice. Medical
Discipline, and the Public." Hospital Practice
(Jan. 1984). Or. as stated by other medical
commentators:

Litigation, beyond providing a means to
redress the loss and suffering caused hv
carelessness, signals potentially negligent
individuals that it will cost them more to he
careless than to invest in an appropriate
level of prevention . the malpractice
system exists to discipline the occasional
physician who does not (or cannot) protect
his patients.

(Schwartz. William B.. M.D.. "Doctors.
Damages and Deterrence,” 298 New England
Journal of Medicine 1282 (June 8. 1978).)
in financial

Is the insurance

trouble?

No. With the exception of 1974. the
assets of the insurance industry have grown
each year since 1955. From 1978-1985. the
net worth of the property casualty insurance
industry increased S36 billion, from S35.4
billion to S71.4 billion—almost a 102% in-
crease. S7.6 billion of this gain occurred just
in the last 12 months.

Between 1976 and 1983. the profitability
of commercial liability insurance showed a
rate of return of 19%. compared to a rate of
13.5 for American industry as a whole. The
stock exchange reflects this economic health.
As A.M. Best's noted in January of 1986:
"While the DOW Industrials Average has
made headlines by surpassing the 1500 mark
(@ 25% gain for the year). Best's Index of
property/casualty [insurance] companies has
jumped 50% at this writing.. (Best's
Review. Property/Casualty Insurance Edition,
January 1986).

industry

What then is the
about?

'insurance crisis" all

Robert Hunter, an tuary. former
Federal Insurance Administrator, and presi-
dent of the National Insurance Consumers
Organization, probably said ..best:

I do not believe that there is . risis
across the nation. 1believe we are > -ess-
ing joint action by insurers intended to
create an atmosphere where rates can be
pul too high and legislators will be in-
timidated into action designed to take away
victims' rights and to allow wrongdoers to
o unpunished.

(Testimony before the Wisconsin Com-
missioners Special Thsk Force on Property/
Casualty Insurance, 12/18/85)
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Crisis in Liability Insurance Is Creating
Mounting Pressure for New Legislation

y?TOTrEK OLVIEL Pn tnchainoethe law ol productlraHrlrty

Staff th)on rofTttm Wa ISrwrcrrJooMna]L eure%rtlg achcer torttss vsrtr?lren lrjrglnwhrcmérlrjr();sts
- me ensrs over Ihe

soarrng cost and scarcr%yo liability insur- M ars 10 teFeprrrone booths 1 Haws Its

ance i creatrng mounirig pressure on Con- (ir ama eﬁ against com}rj)arr]ueC L ey

ame for’t T” rrHurres ﬁ
-me rnsurance problem is |ust all over have been holly de ateir in congressional
tbe Ia% says S( Hr John Danlorth iR., commyttees (or several years, out now
chairma

nate Commer ere s, greater Urgenc
Commrt} e Senate Commerce orth, whgse staff rsg raytrngaryegrsﬁatron
gehtnrng rod for action Is legisla-

S So==
[Si=x

Rressure will come"from me
Rea an ad inistration, which s crroulat
PUS own Propose produc liability legis-
ation. While the president's p ro 05al wal

- T ARl o e Woaune

f 1 h N a catalyst
| m S W t e orilla”that's been missing," says Phrlr
arﬁer a Washrnﬁ]ton IaYvyer who Is push-
I 1 nglor changes
-score on Time May Run Out
Consum r Popposrtron nd differ-
bexports, P i the erél Srev%reiepmé‘%ese onsis
| V\éhosrhlppto%vrrr{tKrtJfromwruch L?j |5|a[l;0 ; tmhakeﬁrfgﬁto},(;o{nmén?ei
o etwen: | ST SLIR PR
Eeersf%)-iﬂ‘ MCYoU To0* ouf e cf this year says Vrct?r Schwaru, a
awyer and former aw.pro essorwho rep-
or&er M\rr lin TheJﬁrrrnoI of | resents the Product Li rrt Alliance, a
omn rce S%rsrms coalition”pushing for changes in

eePs trn rvrce Sr}gts M- q | s ed b .

Past efforts, led by Sen. Robert Kasien
uterro U'nge rarron me ‘?OtQ 0 IR.. Wésl focugeq on setH g national |
| }rne standar I state al courts,

d

shr ntsm r
rr@%un oot ouHH1 rtvougm i %CH'”%W%H’LW”%%EIS“{,%&Prdhsmbrgj

mojor 0sal as relrevrn me |l urt}l ?manu?ac-

”r\r/lcrlrlrsr{rs %5 I%%QH rrr]egv tKrEv Threrg atbme expense ol accident victims
e bill became Jied up in comm

FdeSmonon Ut& o Now. Sen, Drn#orm rgtrvrng arH%%erent

Irﬂﬁc - %uannnes Eights PUS approach, one mat rs more a cnang e rn

rocedure: an sta ards, His p
Ch%Ch e.ot”e*é'r\“fee r"erce Ee?n %Ig provide f@n%ﬁcrgraﬂ‘ cer’rlﬁ e”sIt
%Worruo I % Itﬁg I oth s(r) des 1o encoura e settlements an
% tto IScourage going to t
b rteer HewYo« W lhoos | A Diferen APproach
212)200%0 | draItrn os%? me administration is

Bl of Conmece, 0 o appract, s
J’rﬁferrn gwarrin to, 30000 cay §rn%

5»1 |
?ees C arge yrsp arntrf aw ers
slidin sczé r«of m gg 100.000,In |
Ker<t hoots Qv ama es down lo KFc after $300,000. The |
rErnrstr ton would slo q B[actrce ol I
efen antsdorn lable, whicn |
haF led to well-off defendants vfio \r{e[
partly responsible paying in
mse chariges é)uld Pe both in roduct Ii-
a d'% cases and In a\(rysrrrés against me
ederal government and federal conirac
?-Iowever the administration Would also
artraII rerrrhh oﬁen Kasi nscon Tover-
ra approac in |r rt stan arrds
. . [oenrrcg&srrr]c ra re urrrn a% pr
mﬂ..f.mm.% ;W 9& are rnga %rl int rorfuce Ib

trtg . o o cConnell rR K IAdmrnrs ratron
Crra = eirec < i Yprep aN il seek ng Srféa(ort from ens

" s OV Wi M Danforth. Kasle Gorto
-+ tn Was‘lg lroo ing o some accommorgitron
o
i A4S TR Dantfrth says.. I'm flembi*. but some
“HIl SWIOOT il Hlin 1M \“J things i meyadmrnrstratrons bill win t*
very difficult to sell.”



Cuomo’s Solomon-Like Panel Says Both Sides Are Right

A Liaility-Insurance Crisis, Contintied

By JEFFREY SCHMALZ

). Albany
H M WHEN Governor Cuomo was pre-
m sen'.ed last week with the ZOS-P_age,re-
WHW Portof his ?_ommlslslon Inves |%a,t|ng

Hr W the state’s liabilit-"-insurance trisis

he noted erIyi " Not everyone will agree with all

of the_conclusions.” _

As it turns out, that reservation covered the
Governor himself, Mr, Cuomo embraced much of
‘he report, pr,eparlng? Ieglslatmn to enact many of
its f|nd|rkgs n an effort to lower splrallng R}re
miyms. that have left some businesses and mu-
nicipalities without coverage, forcing them to
cancel or interrupt services.

But the Governor rejected one of the panel's
most important and Polltlcally sensitive recom-
mendations — that a |imit be imposed on the size
of legal settlements (hat municipalites and other
public entities, such as school districts, pay toac-
cident victims for "pain and suffenntq.

That recommendation is the opposite of what
the Governor and his fellow Democrats who con-
trol the Assembly had wanted to hear. And the

best public-relations efforts by the administra-

mission only hours after its report was released,
and Us rush to embrace most of its findings —
could not mask the fact trnt the Governor had
been undercut on a key point by a panel he had
appointed, _ ,
There is no demonstration that the cap is nec-

tion — including M. Cuo,mo’sfPraise of the com-

e_ss_arg," My. Cuomo said of the proposed $250,000
limit on pain-and-suffering awards. * It seems to
me, before doing anything-as drastic as rationing
thejustice that Comes oufof the best[[ud_lclal sys-
tem in the world by arnﬂmallK imiting the
amount of recove(¥, we should have a cflearel
showing of necessity.”

But while the limit' may not have been what the
Governor wanted to hear, it was what the Sen-
ate's Republican majority has been proposing_all
along. And when legislatars return from a sprlngz
receSs Wednesday, the Republicans will almos
certainly start _cmn% to Mr. Cuomo the finding of
his own’commission. _

That is not to say that Republicans have no
problems with the report. The ?5-member com-
mission also called for tlghter regulation of the Ij-
abiity-insurance industry, which does not sit
well with the Senate ma1_0r|t¥. _

In essence, the panel tried to strike a compro-
mise between two conflicting views here on the
cause of the insurance crisis. Republicans have
argued for months that the problem s in the civil-
justice system. Juries, they contend, are making
unreasonably large awards that ultimately drive
up premiums. Democrats, on the other hand,
argue that the problem is with the industry itself,
that insurance companies made bad investments
a?.d,.bﬁcaluse c%f fierce competition, kept rates ar-
ti |C|aSy ow for too long. ,

In a Solomon-like etection-year conclusion, the
report found that both sides were right. It recom-
mended that the state’s Insurance”Superintend-
ent be given greater control over rates and that

the state's Consumer Protection Board be as-
signed u.monitaring role. It also re,comm,end%d
changes.in the civil-justice system, including the
cap (which would apply only to pain-and-suffer-
ing awards, not to thosé for medical costs or loss -
ofincome) and the payment of large settlements
overaperiod of years, ratherthanin lumpsums, *

To make the restructuring of awards and set-
tlements more palatable to Democrats, the panel
?roposed that insurance companies be required
0 reduce their rates, which would be subject to
final approval by the state. _

But while the report contained something for *
everyone to |ike, it also offered something for
everyone to hate. And instead of bringing hoth’,
sides fogether, it |n|t|_al(ljy led eagh to seizé ypon*
specific sections as vindication for Its position.

To complicate . .natters further, Governor!
Cuomo, despite his praise for the commission-
and its work, has let it be known that he is not
sure all of its data are reliable. His Insurance Su-
perintendent, James P. Corcoran, who was a
member of the panel, is conducting still another
Inquiry, examining the hooks of insurance com-
panies. The commission, which did not have sub-;
poena power, relied on indystry-wide data.

And Mr. Cuomo persists in finting — desP_lte
the commission’s flat-out rejection of the notion
— that maybe the crisis was manufactured by
fhe I %ustrly as an excase, to rajse rates. ¢'l be-
leve the precise nature of the Insurance ndus-
try's collective behavior over the past few years
Is°still in doubt," the Governor said, "and’ may
warrant further examination."



Tort reform benefits
only insurance industry

Dear Editor =

I have been practicing law for 20
years, 19 inAlaska. | have represent—
ed and do represent both sides inper—
somal injury tortactions. 1 agree that
insurance is outrageously expensive.
However, it is my opinion that the
current problem with licbility insur—
ance isa arisiswhich has been man —
ufactured by the insurance industry
for the purpose of creating a panic to
water down the basic protections we
have from injuries caused by others.
There isan unprecedented amount of
propaganda and misinformation be—
ing ciraulated in the media and Ju—
neau concerning the cause ofhigh in—

surance rates. The most important
single fact o understand is that in—
surance companies are misrepre—
serting their losses and what citizen
Juries M e doing.

For example, the insurance indus—
try claimed a $.5 billion loss in 1986.
The National Insurance Consumer
Organization has revealed that in
this claimed loss, the insurance in—
dustry neglected to include .1 bil—
lion it paid out in dividends to stock—
holders and $3.4 billion In capital
aains, yielding a profit of $6 billian.

The insurance industry itelfad—
mits itmade a mistake inunder pric—
ing premiums during the era of high
interest rates. It now is seeking o

jJake up 1ts lost interest income in
one year while at the same time cre—
ating a panic among consumers.

The insurance i IS ex—
tremely ponerful . They are not regu—
lated. They have a great deal ofmon —
ey and want more. They ask us to
trust them without showing us their
true data. They are demanding,
through what amounts to insurance
premium and cancellation black—
mail, that we abandon our carefully
evolved system of civil law and per—
sonal resposibility because they say
i'snecessary. Jury verdicts are not
running away. Judges are not in—
sae. Law isnot a lottery. Juries, af—
ter dl, are the democratic public it—
sif.

Business Week, a rather conser—
vative publication, has commented:

“For many years, insurance car—
riers slashed premium prices and
wrote as much insurance as they
could get. Many companies aban—
doned traditional underwriting stan—
dards and competed fiercely for pre—
mium dollars they cculd invest in
high-yield debt. This so-called cash
flov underwriting is probably re—
sponsible for most of the damage t©
company balance sheets today.

“With careful management, these
mistakes can be corrected. But in—
stead, the industry has spent most of
itstime and energy lately mobilizing
attackson the U.S. tortsystem.. ..

"It is likely that the risks that so—
ciety agrees must be insured will
gradually be spread among imsur-"
ance carriers, insurance users, and
where appropriate, government.
That isa better way to deal with lia—
bility claims than restricting the
rights of injured people to their day
incourt.””

Aviation Consumer magazine
agrees and has come to the realiza—
tion that 1it3 not lawers, courts, and
Juries who are to blame, but rather
the insurance industry itif.

The Board of Governors of the
Alaska Bar Association held hear—
ings inAnchorage inMarch, inviting
representatives d all various afft -
ed groups to participate. Signifies it-
ly, the iInsurance industry has de—
clired 1o reveal their true economic
data and admits that in the era of
high interest rates they oversold to
get customers and now want to cor—
rect this business error It has fur—
ther been admitted by e insurance
industry that the revolutionary and
destructive changes they are de—
manding will not lower insurance
rates. Indeed, they say themselves
they will not know what effect any
changes will have for at lesst 10
years. Nonetheless they are proceed—
ing 1o engender a panic hysteria t
attempt to force industry profitable
change through confusion, threats,
and scare tactics. These are admit—
tedly strong words but appropriate
forwhat isreally going on inJuneau.
It isestimated that the insurance in—
dustry has spent over $2 million
through approximately 20 ladbyists
to date attempting to influence re—

pressive legislation in Juneau that
will ultimately severely harm the
people of Alaska.

Rational analysis dfthe facts and
responsible disjussion is necessary.
Hysteria and lynch mob accusations
do not serve anyone § test interests.

Vary truly youra,

Robart H. Wagataff

912 W. Sixth Ava.

Anchorage, 99501

Tort ‘reform’ bill
hurts the citizen

Diir Editor:

I am writing out of concern for
the so-called tort “feform™ legisla—
tion now pending in Juneau which
does not present “feform” 1o the tort
system in any meaningfiil way that
would help injured persons. It was
not initiated by persons who had
been wronged by our legal system
because they could not obtain com—
pensation for their injuries. Instead
it is the product of insurance compa—
ny interest groups advocating their
own seh-interest.

This bill isnot in the best interests
ofthe individual citizens of this state,
and is being rushed through as a
knee-jerk reaction to a completely
separate problem. On the one hand
insurance premiums have been in—
creasing inan unacceptable manner .
However, the solution to that prob—
lem ishardly the “'‘cure” that the in—
surance industry has self-diagnosed
of pei»~_ -ing injured citizers in this
state by limiting their tort recovery
or even ahility todbtain counsel.

One amendment to the above re—
ferenced bill which was tacked on af—
ter it keft conmittee limits non-eco-
nomic damage awards to 25 percent
of economic damages. I had a tria
which v as origirally scheduled tobe—
gin this morting in which a physi—
cian  testimony was required. lwas
tldhisminimum fee for testifying in
court was going to be ata minimum
$,40. This isa cost which isnot for
all practical purposes recoverable
ev lifone wins, and comes from the
injured person 3 otherwise recovery.
Accordingly, an unemployed person
such as a homemaker with $10,000 in
medical bills could go t trial, be
awarded $10,000 the maximum al—
lowed under the bill, and end up with
no recovery at all. Once injured per—
sons inour state come 1o realize that
they have been disenfranchised by
their own elected representatives, it
willbetolae. .y A

I have been saddened to see so
many businessmen have been misled
o believe that this bill is somehow
going t remedy the insurance pre—
mium increases that were conse—
quent from completely um elated fac—
tors such as poor investments, care—
less claims writing practices, and
loss of insurance company revenues
Ina period of dropping interest rates.
It ismy understanding that the legis—
lation which has emerged does abso—
lutely nothing about requiring insur—
ance companies to limit their premi —
um increases and in fact the insur—
ance industry has refused to make
any such promises.



measure the industry 1is seeking 1is

Canada. Yet the 1insurance 1industry
is raising premiums by 400 percent, <cancelling coverage in mid—
term a:id refusing to provide coverage at any price in Ontario,
Canada just as it is in the United States. For Example:

* The insurance industry has refused to provide insurance at
any price for Ontario day care centers.

* The insurance industry has refused to provide 1insurance at
anv price to all but 1 of 121 Canadian School Boards
responding to a questionaire.

* The 1insurance 1industry has refused to provide liability
insurance for Toronto and many other cities.

* The insurance industry has raised premiums 1000 percent and
at the same time reduced coverage for the Ontario intercity
bus industry.

* Hospitals in Toronto can still get insurance, but only at
"greatly increased”™ premiums.

* An insurance company renev/ed the Ontario School Bus
Operators Association®s policy on December 1, 1985 -- at
400 percent more than it charged the year before.

IfT any of the organizations denied coverage were ever sued -- and
many of them have never been sued in the past -- they would be
sued under the laws of Ontario, where pain and suffering awards
are capped at $185,000, punitive damages are virtually non-—
existent, contingency fees are prohibited and the plaintiff must
pay the defendant®s attorney"s fees 1f he loses. Yet the

insurance industry is raising its rates 400 percent and more,
cancelling policies in mid-term and refusing to provide coverage
at any price both 1in the U.S., which has not enacted the tort
provisions the industry seeks, and 1in Ontario, Cariada, where such
provisions have long been 1in the law.

215 Pennsylvania Ave., S.E., Washington, D.C. 20003, (202) 546-4990
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FACT SHEET ON THE INSURANCE CRISIS

1. The 1insurance crisis is due primarily to the cyclical nature of the
insurance industry.

insurance companies cut the .r prices, when interest rates, and
thus their 1income from investing the premiums they collect, are high;
they raise their prices when interest rates, and thus investment
income, are low. They overreact at both the top and the bottom of the
cycle. <Se~? Chart 1.)

Wall Street understands the insurance industry cycle: while the
trice of insurance rises and falls, insurance stock prices jJjust keep on
rising. For example, since 1975 the property/casualty 1insurance stock
index rose almost 500*/., while the Dow Jones Industrial Average did not
even double. And during 1985, as insurers complained of their dire
financial condition, the property/casualty index rose by 507., almost
twice the rise in the Dow. (See Chart 2.)

2. The special privileges enjoyed by the insurance industry are
largely responsible for the insurance cycle. For example:

A. The insurance 1industry 1is exempt from the antitrust laws. This
allows 1insurance companies to agree to raise their prices without fear
of antitrust prosecution. Executives in other 1industries who act 1in
concert to raise prices can go to jJail.

B. The insurance 1industry 1is exempt from federal regulation. In all
other cases, when the federal government exempted an industry from the
antitrust laws it substituted regulation for antitrust enforcement, as
it did with trucking, railroads and utilities. The insurance industry
is unique: that it is exempt from both antitrust enforcement and
efederal regulation, Jleaving the federal government 1impotent to deal
with the dramatic price rises, mid-term cancel lations and refusals to
insure at any Drice so prevalent today.

C . The insurance 1industry 1is protected from competition by state
regulation. Many state laws prohibit businesses, as well as consumers,
from joining together to buy insurance at a lower rate, and state and
federal 1laws prohibit other financial institutions from selling
insurance.

D . The insiranee industry 1is exempt from Federal Trade Commission
scrutiny. In 1979, after the FTC published a study critical of the
life insurance industry, Congress prohibited the FTC from ever again
studying - let alone prosecuting - any sector of the industry.

3. The property/casualty insurance industry is exempt from federal
taxation.

According to the General Accounting Office, the property/casualty
insurance industry earned a profit of $75.2 billion during the period
1975-S4, yet paid no federal 1income tax. The industry®s tax exemotion
is due primarily to three insurance 1industry accounting or ivi lec".s; the
most significant such privilege 1is the provision allowing 1insurance
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ITISUNFORTUNATE thatBrad “"B ey inhis .
"Assembly report” of April 2 liass chif® 1 to utilize |n my 0 p|n|0n
bis column to advocate “tort reform” and to sup— p:
port such advocacy with half-truths and innuendos
and a total absence of objectivity. This perhaps is
not surprising considering his acknowledged
source of information — that being the ''Citizens
X? Coalition for Tort Reform,"" a group supported and
principally funded by the iInsurance industry and
other vested interests.
In the March 10 issue of Business Week, a publi— by L. Ames Luce
cation dedicated to a reporting of activities within
the United Slates business community, ina lead ed—
itorial on page 140 the following comments are tations on the amount that an insurance company
found, which factually summarizes the reason for could spend for Itsattomeys.
our ""insurance crises." < Punitive damages — This would require the
“For many years, insurance carriers slashed recovery ofall punitive damages by a plaintiff to be
premium prices and wrote as much insurance as paid t the state. Since 110 plaintiff would derive
they ccjld get. Many companies abandoned tradi— benefit from receiving such damages, they would
tional underwriting standards and competed never again be sought.
fiercely for premium dollars they could invest in = Death benefits only to be paid to economic de —
high-yield debt. This so-called cash flow underwrit— pendants — This would deny a mother 3 right to re—
ing Isprobably responsible for most of the damage  cover for the death of her child killed by a drunken
tcompany balance sheets today. driver (the mother isnot a dependent of her child),
"With careful management, these mistakes can but allow the mother to be compensated for the
be corrected, But instead, the industry has spent death of n family dog killed in the same accident,
most of its time and energy lately mobilizing at— becuuse the dog would be considered as property
tacks on the U.S. tortsystem. ... = A two-year statute of limitations from the
"It is likely that the risks that society agrees  time of the act or omissions. Such a restriction pre—
must be insured will gradually be spread among in— cludes recovery in many accidents where a defect
surance carriers, insurance users, and where ap— in design or manufacture of a product more than
propriate, government. That isa better way todeal  two years old caused the accident.
with lisbility claims than restricting the rights of

injured people 1o theirday incourt.” IN EACH SECTION out of SSHB532, there isa
Jihes systematic and devastating assault upon the righits
lunds MR. BRADLEY ASSERTS that some of the of the citizens of this state which will-not only af—

lonly  causes of the problem are the increasing trends for  fect their interests, but the interests of their chil—
lunds  larger non-economic awards, the lottery mentality  dren and their children 3 children.

h ge— of injured plaintiffs and that contingency fee ar— We are experiencing an insurance aisis, and
It six rangements encourage frivolous lansuits. Neither  legislation Is urgently needed to correct the many
Id 85 fact nor reason support such assertions. insurance abuses which have caused this problem,
sitra The extensive hearings which have recently and which are presently being permitted t go un—
Jrd's  been concluded by the House Labor and Commerce checked.

Jnths Committee inJuneau did not disclose that jury ver — The question issimple. Do we, as citizens, wish

;and  dicts in Alaska were running wild, or have even ex— to continue in our democratic society to place our
ceeded iiiilation during the past five years. Reason  confidence and trust in our fellow citizens? These
further asks, if a plaintiff3 counsel is to be only citizens are the members of our juries who decide
compensated under the contingency fee system if what Isfait-and just compensation. Or do we wish
he wins, how then does such a system induce him, that those decisions be made for us by the insur—
or his client,  file frivolous lawsuits? Only ifpay— ance industry and other vested-intercst groups?

ment is 1o be made t the attorney by the hour, as The answer to this very important question will
insurance defense lawyers are compensled by their  probably be resolved by our legislature before itre—
masters, isfrivolous activity monetarily rewarded. cesses this session. [If the citizens do not now make

Mr. Bradley then proceeds in his ""Assembly re— their wishes heard, the decision will be made for
port” to catalog his remedies t the "t", crises” them by the hoards of insurance lobbyists who
which have been drafted and sponsored by the in— have now descended upon cur legislators in Jun—
surance industl7 ,and which are the most compre— eau

hensive assault on the rights of injured people in L. Ames Luce isa member of the Board of Go-

our state 3 history. These solutions are a rehash of  vernors of the American Trial Lawyers, a member

SSHB532 and provide: of the Alaska Academy of Trial Lawyers, and a 20-
= Structured payments — This would allow an  year resident ofAlggka.

insurance company to pay an injured victimdam —

ages which a jury would award, not ina lump sum, 6

but over time, ignoring the eroding fact of inflation

and putting the iInvestment proceeds from the “America geared up to meet the Soviet chal—
delay in paying the victims award into the insur— lenge of being the first into space, then pursued an
ance company®s own pocket. all-aut effort to go to the moon. Unfortunately the

= Attorneys fees — This would restrict plain— momentum of the Apollo program was not sus—
affs attormeys fees so that in many cases claims  tained, resulting in what has been called the lost
which would be expensive to pursue, such as those  decade of progress."

=<&uiting from product lichility or medical mal- — From a report on the future of the U.S. space
practice, could =ot be maintained.



Chugiak-Eagle River
Chamber of Commerce

"
P.O. Box 770 IDB / j»Ir River, Alaska =r=77

“PLACE OF MANY PLACES"
April 11, 1986
Senator Tim Kelly
Post Office Box V
Juneau AK 99811

Dear Senator Kelly,

On April 11th the Chugiak - r.agle River Chamber of Commerce Board of Directors
unanimously approved the following resolution:

"Be it resolved the District 15 Legislators be requested to vote
against C.S.S.S_I11.B. 532."

"Be it further resolved that legislation which lessons the rights
of injured persons should only be approved if there are guarantees
that the reduction of these rights will substantially reduce

liability premiums."

I aii submitting this letter at the direction of the Board of Directors and
request that you keep the Chamber advised on developments.

Respectfully,
Edgar W. Smoot
President

EWS:azh
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ALASKA /ACADEMY 0B TRIAL LAV,TYERS
1015 W. 7th Ave.

Anchorage, AK 99501

FOR IMMEDIATE RELEASE FOR MORE INFORMATION CALL

Aoril 22, 1986 Ames Luce 276-1191

STATE MEMO SAYS INSURANCE COMPANIES

VERY PROFITABLE IN ALASKA

Counter to unsubstantiated claims by the insurance industry, a
memo written by the state"s Chief Financial Examiner tor
insurance indicates that Alaska insurers are in excellent
financial shape. The top 13 regulated insurance companies doing
business in the state maintained loss rarios 20% better than the
conventional break-even point for the "Other Liability" line
during 1985, and performed better in Alaska than they did
nationally The businesses most hard hit by the recent round of

rate increases are covered by "Other Liability™ line policies.

"Overall, in spite of all the tears that the industry is
shedding, it appears to me that the insurance industry 1is doing
guite well for this line,” concluded Donald DeMuth, author of the
memo . DeMuth also called on Division of Insurance Director John
George to conduct follovmp investigations i company

rate-setting.

- lite W —



"The greediness of the insurance industry in this state appalls

me, asserted Ames Lucef an Anchorage attorney. "The figures
indicate that companies were making sizeable profits BEFORE they
began 1imposing massive increases. Businesses and consumers have

been bludgeoned by rate hikes in the last 6 months, and all that

money 1is going straight into the companies®™ pockets."

"I want to know why the industry is trying to pull off this
charade, | want to know why the Division of Insurance continues
to approve the rate increases without adequate substantiation,
and I want to know when Alaskans can expect rate relief on

insurance policies," Luce said.

The Division of Insurance memo indicates that the top 13
insurance companies had an average "loss ratio”™ of 62.3%,
compared to a national average for those companies of 73.4%
during calendar year 1985. (The "loss ratio”™ 1is the industry
benchmark for profitability and is calculated by dividing "losses
incurred"” by "premiums earned". According to industry analysts,
a company breaks even, including a healthy profit, with a loss
ratio of 70%. Lower loss ratios mean higher profits for the

company.)

A more accurate picture of the industry®s health is found if
statistics are compiled on an accident year basis (accidents that

actually occurred in 1585) . The same 13 companies averaged a

— iviore —



63.3% loss ratio if nationwide business 1is taken into account,
while DeMuth "guesstimates" that their Alaska business alone

generated a very profitable 50% loss ratio.

"The 1insurance industry has nearly two dozen lobbyists in Juneau
pushing to reduce wrongdoers®™ responsibility, pushing to reduce
victims" rights and pushing to increase company profits," said
Luce. "I think it"s time our legislators called a halt, to this

charade.”

The line of insurance analyzed in the memo covers municipalities,
day care ceiters, non-profit boards of directors errors and
omissions insurance for architects and engineers and malpractice
insurance for attorneys. Excluded are auto, Workers*

Compensation, aircraft and medical malpractice insurance.

-END-
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hsidi/U of the Satiunu! Truuwnce  that such a reform would work and ~ New York an |hal would “crisis.” To slop the rol er \
onsumer D/guntrolion, n rtinsumt'r-  providi )9 an alternatve. res.net m{dr rs efreed)om t0 set rafes Coaster nue, Conrgress should appa(
urniilrd resi Utch orjcinizofion. bur exjienence wuh no-fault auin  and cancel coverage, and wuu.d give  the brakes of msurun.e rcfertr.
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file UO.:
TELEPHONE NO.:

subject: 1SE5 Underwriting Results
Other Liability
Donald DeMuth
Chief Financial Examiner

You have asked me to review the underwriting results of approximately the
10 leading writers of the line "Other Liability™ "(17)" 1in the State of
Alaska. The results of my study follow.

You will note that | have actually supplied statistics on 13 companies.
The reason for the three additional companies are: You stated that you
did not want companies like "State Farm"™ - companies that are not tradi—
tionally considered to be writers of Other Liability included. For this
reason, I did not know if you wanted AkECA insurance Exchange 1included or
not. I added one company and you may exclude "ARECA"™ if you wish. |
also question the accuracy of the Continental |Insurance company®s Alaska
direct losses incurred figure, ana both noted a probable aberration in
schedule “P““figures and am aware that CIGIiiIA made some big reserve
adjustments which may well be without basis at year-end, ana wnich may
have skewed Alaska Pacific Assurance Company®"s figures* You may, nence,
eliminate the figures for these two companies if you wish and still be
left witn the statistics on 10 companies. I also eliminated the figures
for the Insurance Company of North America as their page 14 figures for
this line are probably erroneous and meaningless.

Tne first area of experience that |1 looked "at was the company®"s direct

underwriting results 1n Alaska. The results are summarized as follows:
Rank by Al aska Alaska Alaska Alaska
Prsniua Direct Direct Direct Direct Alaska
Written Fre=tum Precitrs Losses Losses _Loss
In Alcilia Written Corned Paid Incurred P.at io
12 Federal Insurance Company $ 759,346 1 556,132 $ 4,380S 32,347 5.81
13 Tne Continental Ins. Co. 552,533 558,569 295,050 ( 387,290)
10 Pac"Mc Marine Insurance 792,416 £08,526 150,530 =« 245,804 30.«
. of Alaska
2 A.aska National Irs. Co. 3,938,343 2,703.705  1,581,£66 2,173,774 80.45
1 AX Pacific Assurance Co. <.148,556 4,329,350 1,845,266 2,960,272 68.45
7 rreeraont InCennity Co. 1,581,509 1,600,374 283,530 £56,617 £3.55
9 ARECA Insurance Exchange 975,398 975,398 50.649 175,312 18.05
6  Providence Washington 1,827,910 2,424,073 <,275,334 2,817,529 116.25

Insurance Co. ef Alaska
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Industrial Indemnity
Company of Alaska
Alaska Insurance Company
fiat*1 Union Fir Ins. Co.
Employers Insurance of
Wausau, A Mutual
Ceneral /ccidrnt Ins.
Company of America

* Meaningless

The column above entitled
significance. I included
between losses paid and
numoer of possioie
wnicn reason

it

Tor comparative purposes,

to provide this
volunteer ano,
national oasis.

hence,

The results

Company

“Alaska Direct Losses Paid"1l

losses
reasons for this disparity,
is responsible for the cases

i attempted to cevelop tne same
the same companies on a national
information on a national
complete paue

;-"carch </, Q-
1,E36,2C9 1,B«2,175 1,226,617 1,423,207 77.2i
1,870,1=6 1,525.729 576, 4> 296,926 ==
2,732,726 2,63. £95 170,653 £77.1:9 21.5*

759,335 575, U7 124,425 .592,116 147.\E
1.004.40b 956.553 22.257 733.765 T75.7%

$23,781,003 $21,649,938 $10,621,731 $13.C97.£23 62.31

is not of much
illustrate the great disparity
incurred 1in certain

only to

There are a
identify

in tne aoove exhibit.

cases.
but 1 cannot
reflected

information for
The companies art not required
basis, but a few companies

14 of the annual statement on a

of this comparative stuoy coes not reveal

basis.

very much information, but the results are as follows:
Harnk by National National national National
frmiurs Direct Direct Direct Direct National
Written Premium Premium Losses losses 1 less
In Alaska Written Earned Paid Incurred Ratio
12 Federal Insurance Company Inforoaticn not available.
13 Tre Continental Ins. Co. Information not avallable.
10  Pacific Marine Insurance Information not avail3ble.
Co. of Alaska
2 Alaska National Ins. Co. Information not available.
1 AK Pacific Assurance Co. Information not avallable.
7 rreencnt Indemnity Co. $31,645,042 $3«,,211,163 S25,679,707 $53,534,431
0 AP.ECA Insurance Exchange National experience same as Alaskan experience.
6 Providence Washington Information no. available.
Insurance Co. of Alaska
5 Industrial Indemnity Information not available.

Company of Alaska
A Alaska Insurance Company
3 Nat"l Union Fire Ins. Co.
Employers Insurance of

Wausau, A Mutual Company

e dereral Accident ins.
Company of America

National experience same as Alaskan experience.
Information not available.
Information not available.

Information not available.
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In an attempt to get some kind of comparative inforroati;n - Alaska vs.
National - 1 then decided to take a look at the same companies®™ net
national business. This is not a direct comparison due to the fact that
net business is net of assumed and ceded reinsurance, but tne annual
statement does not reflect direct national prenrum earned, only written,
so | had no cnoice.

The result of this StUdv is as follows:

Fank By National National National fiat icnal fiational |
Frcoius Net Nat Net Nat Net |
Written Premium Premium. Losses Losses Loss .
In Alaska Written Earned Paid Incurred Ratio

12 Federal Insurance Coneany J.222,654,784 SIE6, 392, <0 J 42,483.524 5 65,529,084 51.42
13 Tne Continental Ins. Co. 28,703,750 32,026,227 19,576,743 30,550,173 2>= 7N
10 Pacific Marine insurance Hot Aoplicaole
Co. of Alaska
Alaska National Ins. Co. 2,077,773 1.£<7, 010 222,217 1,051,834 e
A Pacific assurance Co. 3,Get, 455 3,271.675  3,595.CIS 6,151,751 157.55
Free"sont Indemnity Uo. 32,%24,1<5 £42.225 11,277,702 26,cA4.tjl5 12d.8t
AnECA Insurance Exchange 823,£95 622. 695 50.849 175,212
Providence Washington tot Applicable
Insurance Co. of Alaska
Industrial indemnity ict Applicable
Company of Alaska
6 Alaska insurance Company Not Appiicaole
3 hat'l Union Fire Ins. Co. 257,841,310 283r621,245 60,724,016 222,277,500 /b=
1 Employers Insurance of 112,716,611 104, 757, 055 73,570,268 73,177,323 ©9.=
Wausau, A Mutual Company
S General Accident Ins. 31.53.701 29.2- .604  10.955.521  20.8a6.503 71.41
Company of Africa
£805,656,070 |[5"£,23 815 $242,656,260 5475,755,156 73.4A

I also felt that it might be interesting to make a similar review on an
accident year basis rather than on a calendar year basis-. Tne reason for
this comparative review is that reserve changes made during 19S5 applic—
able to prior year business 1is reflected in the calendar year 1985

experience, but not in the 1985 accident year experience. The accident
year business only reflects the company®s experience on accidents that
actually happened during 1S85. The result of this review is as follows:
Rank By
Pre~iu.ri Nitll Net 1935 Kai'l Not 1565 Nat'l 'let 1965  Nat*l Net 15==
Written Accident Year  Accident Year Accident Year  Accident Year
In Alaska Preniius Earned Lots Payments  Losses Incurred Loss Ratio
12 Federal Insurance Company $166,352,450  $ 8,109,100  § 77,210, 574 46.<5

13 Ine Continental Ins. Co. 32,026,247 1,618,902 24,550,326 76.71
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10 Pacific Marine Insurance lot Applicable

Co. of Alaska
2 Alaska national Ins. Co. 1,547,010 34, <20 1,017,«76 65.5t
1 Ak Pacific Assurance Co. - 3,271,879 <14,255 2,790,069 us.2
7 freenont Lndeonlty Co. 26.542,232 1,605,638 26,435,512 100.05
9 ARECA Insurance Exchange 623,355 30,<35 352,261 44.11
6  Providence Washington lot Applicable

Insurance Co. of Alaska
§ Industrial indemlty let Applicable
Company of Alaska

4 Alaska Insurance Company fiat Applicable

3 f»at*1 Union Flre Ins. Co. 283,621,245 7,158,430 211,149,<05 14.£1

11 Employers Insurance of 104,755,072 6,035,504 £0,311,511 It
Wausau, A Mutual Co~oany

0  General Accident Ins. 25.249.801 1,125,201 16.247, 129 55.5*%,

Caaaany of Anerica
5548,233,838 S 26,152,532 %'10,070,584 63.51

Overall, in spits of all the- tears that tne 1insurance inoustry is shea—
ding, it app"irs to me that the 1insurance inoustry is ooing quite well
for tills lir m Unfortunately, accicent year Girect statistics are not
available t. Alaska, out | would guesstimate that if they WEIE, they

would reflect a loss ratio down orounc 50*. I also note mat tne paid
loss ratio for accident year 1939, on a national oasis, 1is aown around
4f . Fat city on investment 1income coming up in 193d, oarticularly in

those states that do not allow pre- anu postjudgment interest.

i would sup®"Est that you nave your market conduct "rate section” follow-up
on this memo - perhaps doing some research.work 1in some of the“tompanies
offices. I nope to take a look at Providence ivasnington Insurance Company
of Alaska and Industrial |Indemnity Insurance Company of Alaska shortly,

as both are overdue for an examination.

I would also suggest that you have your rate people pernaps take a iook

at 1984 experience for comparative purposes. It might also be interesting
to do a policy year review of the same companies for 1934. This informa—
tion should now oe availaole but it is not reported in the annual state—
ment. It would entail a special statistical call.

All figures reflected in tnis memo were taken from filed annual state—
ments, but 1 have no idea now accurate the information is.

DD/mst3523m
031785b



Fact Sheet
BacKground/Key Findings ot Rep. Joan LaH"alce (D-KY)

Joan LaFaice on March Vb inserted in the Congressional Record a
fascinating analysis or tne current liability insurance crisis.

Lafalce is undoubtedly one ot the ir.ost informed members ot
Congress who as far back as ly77 held product liability
insurance hearings covering 5 volun.es, 7b witnesses on io

separate days.

Some of LaFaice"s findings bacK then were wnat we hear tuaay:
5UU to 1toU% premium increases, companies "going oare",
capricious increases oearing no relationship to claims
experience.

Otner findings were:

-Regarding the meaning of the word "loss™: I quickly
found out that in the 1insurance 1industry appearances can otten
be deceiving. .. You and 1 might think we know what a loss 1is:
It means something that has been lost, rather simple. hot so 1in

.insurance, .. The definition of “"loss™" varies upon the
context... If you use the word "loss"™ .,.in finanical reporting
to the States it means one tiling. If you use tiie word.. in
ratemaking it means something quite (different... "Loss"™ also
includes witnin 1its definition , reserves tnat have been set
aside for claims tiiat have been reported... and claims ti.at the
industry says prooably have occurred, but which it nas

absolutely no Knowledge or wiiatsoever.

yu% of written product liability premiums were not
primarily cased on actuarily determined races. A suustantial
portion were based on the subjective judgment of the
underwriter... Now that®s a fact, and a disturbing one.

- Any literature you read circa 1?76-77 contains the truism
that we had gone from a handful of product liability ciaims to
the point where we had 1 million claims per year...But wnat was
the reality? The best judgment of the Insurance Services Office
or the number of product Iliability clainms was from bl1),UU0 to
140,000. The 1insurance underwriter®s perception of reality was
inflating reality by anywhere from 700 to faU0%.

-In tne media we read continually about multimil Lion
dollar settlements and verdicts. The 1S0O reported in its



testimony tnat the average payment tor bodily 1injury cj-ailis is
313,911. That"s u tremenuous ditrerence trom a million wuoiiars.
\ot only tiiu statistical qgimmicxery create a misleading average,
out 130 also tailed to factor m unsuccessful claims wnich were

closeu without any payment ac all, it you use the true tacts,
you would see that the average payment. .. was not in the
millions nor e -on 313,911. The average payment in reaiity was
33,592.

IBNR figures - 1incurred but not reported- also require
close scrutiny. In this area there is no eflective way to

monitor the 1insurance 1industry. When tne 1KS did study reserves
subsequent to the medical malpractice crisis, it discovered the
insurance industry was overreserving by approximately 3U-45%.
The lowest product liability reserving was 32% by Travelers,
whereas Crum and Fos ar was the highest with its I16NR accounting
lor 71.4% or all it; reporteu losses.

History really does repeat 1itself- out tins time it has
uone so with vengeance. .. The picture is indeed bleak.
Unfortunately, oased on my previous experience witn this 1issue,
I am not confident that state 1insurance commissioners will oe
able to adequately handle the problem... Nothing has happened in
tne intervening period to alter tins conclusion that a
State-by-State approach to the 1insurance crisis simply is not

adequate, and that a Federal response 1is warrantee.

CAUTIONARY NOTEt,

Jonn Lalalce is no cool of the trial oar. He has called ror
limited uninorm federal product Iliability legislation as part ol
his pacxage or reform. But so mucn of what he says 1is gooo ttiat

it is wo™th getting out his news.
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House of Representatives

SOLUTIONS TO THE LIABILITY

Mi. La FALGE. Mr. Speaker, it is not often
that a rr])roblem reaches crisis proportion, bu (I
3usa ds ol businesses, mumf ipalities ' an
Individuals across tna country will attest to tne
existence ol Bn insurance liahili crrsrs With-
out Insurance, mar 3 ggments ol our socret

cannot function. Ye 1o past year,
mium Costs have esca ate to tne point w ere
liability Insurance has become unaflocable to
many. And. even those who can allord liabili
insurance lind that they cannot buy. it at an
rice. . Unless this rrsrs and that |? exactl
hat |t|s ol atIorda |I|t\y and availahj
s?Ive wo, wil s?on find ourselves In a state
conomrcH ny
rises tn the insurance industry are no Iher
new to me nor swrrsrng As ea ?/ as 1
state ttra Ve Seen seve e bems
with me ical a ractice insurance; Ia
arc having_ difficulties wrth roth I ave

surance. Tomorrow, we are
Pro lems In other lines ot msurance omor
ow is today. The next crisis In the insurance
Inqustry as_arrived,
ur constrtuents are demandm relief, and
nIg y s0, They are cau[% ht.In an msurance
unch whrch Ieaves the

gither comglete rtl
wrt out coverage, or coverage that Is obtair-
ble_only at astronomical B miums, . There is
no sm I squtron to e pronlem ot this magm

ather, what I re urre |sacom rehen-
srve mubtactad  approach  which
edges the complexity of the problem. The

Package ot reforms that | am introducing
oday otlers precisely such an approach.

Ddrin m}/ }rme today, | would like to ad-
dress the following fopics; my previous In-
volvement  with thrs issue_as chairman of a
Small Business Subcom rttee the problems
within_the insurance, Industry which sub-
committee uncovered, and Pro osed sofutions
which Tam introducing in this Congress.

acknowl-

INSURANCE CRISIS

A SUBCOMMITTEE INVESTIGATION INTO TI,~
INSURANCE CRISIS- LATE IBTO"S

If we cut these rssg s into a historical Eer
speclrve, 1t Quickly becomes apparent that
what we are lacing today Is essentially a
replay ot a similar msurance crisis that “oc-
curr?d a decade aoo Indeed, It was durmq
the ati ol 1976 that | tirst became aware 0
the Problem ol rproduct Irabrlrty Insurance and
Insuance coverage generally, when | started
receivingcomplaints”concerning unbelievabl
high prémium increases from smaII business-
ﬁs wn?hrn(my congressional district in western

Several months later, in February 1977,

was elected chairman ot the Small’F~ less
Subcomrnitihe on Capital, Inveatn.. .t and
Busrngss OPportunrtre In that  capacity, |
started receivin comPIarnts similar to that
which | had_ been recelving Irol >my constrtu
fnts re ardm? remium increases % this
ime not just trom western New York, but, from
across the country. | then decided to initiate a
serres ol hearm 5 re arding the impact tat
roroduct liability ihsuranice shorta e was
havr gon the sma busme%s Person did so
and t0 make a long s]tor short conducted
da so} hearings, gathering 5 volumes of testr
ny from over 75 witnesses.

Durm the courf ?f this mvestrgatron I
aIso worked vem 0se wrt the Int %gencey
task (crce on oduct liability, led by t
Bar}ment of C ommerce whose charrman was'
rof. Victor Schwartz.

My subcommittee heard _testimony from
bad assocratrons representmg aII types of
businesses, and tha story was always the
same: Therf memb&'s were expeltancr not

0-parcenl increases, but very oflan 500-per-
cent mcrggses £ v00- r1percant mcr%ases and
even 10.000-percen  increases In their premi-
ums. Many compares were simply unaole to

allord the extraordmary high premrums lor
Broduct ligbility insurance, and chose to ?
are," that Is, without cover?e Il these sto-
nes sound familiar, they shou
Invariahl Iy these trade assocra%ons claimed
thal premiums. charged were arbitrary, capri-
crous and unfarrgl high: and that tney bore no
re atronshrp either 10 historical_exp rtence or
%ua |t¥ contro standards. Tney also \})
F ne solution.” In a unanimous vote
hey staled, "we need tori reform, Wo must
have drastic changes in our tort laws."
Although certam chéa qes In tort law. | rex
ample, Umlorm produc ||ty stan ards
sefmed t0. make sense tort re orm al e did
nQ seerB likely I]o achieve a so t#on ! P
mrums eing e Were _unfair, arbit ary
rrcrous n thrs srtuatro coul not

rectl tro tort return t ﬁt er re
ulre gn |n n examination ol the Insur-
nce Industry itse

a piifaus Orthe insurance |ndustry

inqui took e throu Iookmg
Ias SQ ecau urc oun
utt 1t In nsurance |n ust pe rances
can often be deceiving. | tound out
gtﬂt tne vocabulary ot the msurance Industr
illors markegly t m t e Vé)C that o
and | ordinarily use. They defi mtron or use of
a word would oltan drffer trom cur definition o&
that .same word, For exEm e, tno wor
"tosses.” You and | might think that we know
what a loss 1s: It means something that has
been lost, ratf er srmple Well, nol” so within

the ingurance Indust

(I fhe Insurance rIndustry the definition ol
"loss™ valles depending upon the context |n
which it Is used. Il you Use the word * Ioss n
gonnectron within frnan%tal reoortrn lo the
tates, It means ona f P/ou use the
word "loss™ In connection wrth atemaking, Il



an u-te different Thus, who
tarnsurance mdus% ? urposes o Statetg
nnncial rnpottrg |sts tho wont 'loss,’
means trial wh-C Hpard ut m settlement ot a
even cam o' [ii<7 vordCt Bjt Ibe industry
0IS0 means ina: wh<h it has %01 addo as re-
serves lor those claims that have beer. report-
ed to iL In other words, "loss" In this conic*!
tnstoaes not }ust what 15 actua'ly paid out, but
esth ates ot utue pay outs as, Wet.

urthermore t e | surance industry also in-
¢ludes wthrn lts definition of "loss," fuscves
that have been set aside lo' claims that it
ays iciQagty |tt.e occurred, but. ol which it
|as so ut 0 trnowto %n wtiaisorrvor. It

a"s those | osses IBNR (m uirud out net re-
o0 o v T

Wil X [
dteestnotI mcq de I%lﬁR %egaut%etrt IS dtrtn mo
statistically unreliable—and that s puttin

EM too11 Cut faack to [BNfl a li ﬁlld)tutttor
brt nm'ch waritnd t¢ set tfio stage, lol bo'
Importance, ol cramming S«th a ontrcst eye
end ear vrsual evor Cprec& ol Inlorrhalion
you zPet tiom ttr Insyrance Indust

mrn% an ap reoratro ot |ns ance indus-
by vocab Iargv rs not all subcommit-
tee learned bom ifs exhaustrve namps toe
ctso Irrarpnj It.1t fass than to pc'cent ot all
product 1.at ity p.omium dotims wee manually
derived—that "is, based upon a_manual lor
wruch tneio Is somG actuarial piod>cste lot Ihe
rates. Trvs means that In excess ot 99 per-
cent oi the premium doIIarf tor roduct ligbils
Instance we'e not primari d on actuari-
I%determ md rates Ot |ts OT cteent, a
substantia’ po'hon wore, hased on the subjec-
tive (Udgment ot the iridividua’ insurance “un-
derwritef. Now that's b lact, and a disturbing
one at that,

In determinin wnether premiums not hased
primarily on actUarial dnia” are fair or arpitrary
end capricious, we have to too* et whether
Re |ns raﬂce ‘industry's” subiotlivo lod ment

at |s adequately en appropnat y In

HopefuIIy our perceBtron ol reaI 1) and reali-
%rts are one ective IJTL]J ments can
f 0 ludgmonts. Infor Judgments,
even a nate u]d ments, I! the'e I5.a dif-
teuino evor, eweT %rperoeptron ol
reality and Iho reality itselt. then the judgment
n}a o(ues erroneous, pernaps arbrtrary even ca-
P One Q! the most important lactors that tnr%
underwriter musl| oonsrder Is the trequency 0
claims—the number ol &alms that are occur-
ring per exposure unit. Any literature you, read
ci'ta 19 6 and 197 contarns wrhhrn rtthti
truism  that we had_gone Irom a handiul
oarms in II]1 ale 1950 s andd ear 19703
t a% tI ere we then had 1-miflion [prodtgt
ility claims per year. Iniormation put out
the . Insurance In ormatrron institute and the
%strmon of many o! the trade associations
that ca etore my_subcommittee, stared
out wrth t e jact that there were now 1 million
o duct_ ||t\(ca|ms er year. That was the
erception 0! rea Eg W at. wa %a
-« msurance rvices Qttice [150; a rate-
mal mg and servrce orﬂanrzatro witn 4,000
employees, 0 X tuo Jna of. Insurance
Co pnres—te re hle lo lis because
ot the antityust exem tron or the insurance in-
dustry under tne McCarran- Fer%uson Act—
msde a_ctosed- clarm stud It studied (ap&)roxr-
mateEx/24 000 claims t at we'e closed dunn
I-month period. spanning 1976 an
1977. 1t said that In its judgment this study

regresente 70 P]ercgnt ¢l ell gtarns hat we'o
Closed n the United Slater- during that Lmp>.
trane And Hwas tne best nd(i;ment ot tho In:

ra(rr owrces Qllice liar bio rango ol
E uct kabr'ty claims per yea was Irom
0.000 tc 149.000. Tne insurance underwrit-
ers perceptron ol reality was |anat|ng reality

nywhere Irom 790 tg BOO percent.

A ut 4 months Bter 150 testr ted before
my subcommrttee on tns pomt, two Insurance
companies—Aetna ood Grum Forstar—ran ad-
Ve, nsemenls in national journals still using the
1rrur ilon gure However, when you kook to

claims, you rian see trial thg
peroeptron 0 reality end reality r.sell ddtere
marko-dty And it 1s°on the basis ot reality, not
anecdotal conjecture. [hat 1ho Insurance In-
dustry should sc! rates and Congress should

oSl
3rstrnctron between reality nnd the msut-
once Industry's perception ol Teality regarding
tho launess” or uritanness of thé law hiso
cests. Even thou\%tl tavor a umlorm Federal
aw ti

roduct Irabrh(tjy ecauso the ptoscnt law I

oo mur 0 not subscribe tc. the View tha

tort law &S, presently construed s res onsrbe

or_escalating premium costs. Indeed,

\arms goin rou h to verdict, th 75 ercent
tne case$ whore the lew was applied to tne

tacts by a jury, the plaintiff got no recover
d %Ys asry not bgsot ongcon ecture, Et

orn] tshﬁ Jnsurance Industry’s own ISO ctosod-
pTr>e amount ol the e-vard constitutes an-
cihor loelo' that ?oes into. the judgmental
Proofss tn tne natlorjal medra we read con-
inuall* "about ruliimiliion dolfar settlements
anti verdrcts let. the ISO reported In its testi-
mony before m%/ subcommrtre? that ol all
1 |c< 24.000 cams that were closed, the ay-
a¥ment for bodily " Injury " claims, is
9t| hai s a tremendo s ditteronce liom
trnhons cl dolfars, or even hunrreds cl b ou
sgéredseol dd)ggr?eadhls tS)|03 911 fig ure drg n|t
Ive wi ubiici
gven knewo F|)t ButI gven trhlrs? ?r ur% u}as

n ve se analysis by m subcommrttee
nPost mr?iea y3Is Dy my

Although the study was a closeg-claims
one, that'S13.911 did"not prepresent t G aver
aoe payment tgat was made, It waﬁ g,g

al used trended data. That is, what wou

be paid In tne tutuie as JI the accident hap-
pened todag tn deteymining their trended
data the uran%e Industry also used an tn-
tation lac.lor of 25 percent’pe’ year. The use
ol these statistical devices 9reat Inflated the

(Sj?dcgtaetrstlogvaﬁrgmtd&icreatg d m’i\ls?ea Ijgttg

overage 0, ISO elso failed to factor_ in
unsuctesstul claims which were closed with-
out any payment by the insurer whatsoever.

II'you use the true lads, you would see Ihat
the average payment lor a bodily injury claim
was not In the millions, nor even St f9 1Ina
studP/ that included 70" percent of all Ihe prod-
uct abrhty claims closed in the Uniled States.

during an 8'.-month period, Ihe aver-

e pa)é(ment lor bodily miury claims was in re-

$3,592. It you con.rafféd the amount that
wa actually pard out In claims with the total
-mount ol premiums paid.in to purchase prod-
uct hiability insurance” policies, you would find
%nsterxcessrvely large spread In favor ot the In-
ustry

Tho insuranc' industry's IBNR figures—
Iosses incur'ed out not regorhed also e urre
close scrutiny In this area, there Is no etlec-

tvl way lo montpT the insuianc” mduity
Formerly, the IRS was able to do at h-gsl
tome  mepitohn oI tne reserves snee thy
vreie audited o ne-by I-re basis toner;
hc-wever. the IRS d tn-S subsequent to f ¢

medical maI(Practlce cris-s, it 0.scovefed that
me- Insurance Industry was ovelreserving Its
medical malpractice kne by approximate)”3c

< percent

Regrettaply, &he [R5 dprooedure has new
chan ed. It no onq(er ajdits.on a hnc-p, 1o
basis S0 it can moke no deierm-nrnon-as t.
the vahdrty 0 rcseres tor en PV‘?” Ir —in
Ciuding tha'. w-'h mre roduct fab Mg eX, I|
ens'? “an au-a wh 0 State nsvan
anment in tne entire United Stains mom: x
|naIIy |n e detailed ounslronna- n that | %I
oyt to the Insurance _industry, I disco. s J
wrde variations m IBNR amorig jnsurers Trgq
owest v\})orcentago cg losses eItntrutaE)te tc
s 32 percent by Trawc'eis. wh'-n m
Cumm and roster was’ tne highest, yth
IBNR accounting for 71.4 percenit ot al its re-
polrtedhlosseﬁ t | cl th I
n short, the trequency ol claims, the size o
tho payouts, tho %rsl Xdrn “use ot statist-. 7
and varrou? accountrn? oevroes which ¢ -
state nciual loss experlence all inaicstrd tna
trio premiums you and | were borne cna’c- J

ere yntair, arbitrary Bnd capncous and
should have been}u%reg P

C THE nrSiinxiiCt CeiSiS TOC-A*

Hrstorx realty 0:cs repeat itseit—hut F s
time It has oone so with a vengeance The
crisis which | add'd 'ed years ag” whs (s
manly cen’c-'cd_ o, pebksn S |de tilled win
Froducl Irabrhty msurance Today, those p 0b-
ems romam, ‘but ‘ e Crisis has, now sptK'J
throughout the liability insurance industry

Tne garameters 0! the 198? cns'S a'e
boundioss .Far mce th3h manulaeturers me
?“SC'?? this lime. The unevarlahtrtg/ or unat-
ordablllty ol i rnsurance coverage has permeat-
(h very sector ol socretgl It determhnes
whether our ohrIdren can participate In aho
scnool acln'it'cs. whetne' "we wﬁr tiave or
care centers open to care tor t ouno
workmg parents; nnd oven whether” doct0’S
wilt be “able to deliver babies.

This litany does not even come close to de-
scrrbrng the drsaster that this situation has
created lor_small businesses across America
Because ttiese comoames are lorced to "00
bate, the?/ are extremely vulnerable t brg
Iawsurts 0 awards, “Largo co- Pora on
are also ex e encin 9 ﬂrama ¢ Increases In
premium costs or outrigt cancellation 0L cov-
erae Se[)vrce segtoL businesses such gs [
ﬁ” ants, bar.” and ski resorts are also Teeling
the msuri e crunch,

oross the countr}/ husinesses of atl srrgg
are lacing premium fncreases rang. grrom
ercent 0 more_than 1000 percent for prop ir~
and oasualtﬁ insurance— |fthe can gel aly
ooveraea Experts predict that the estn’s
atrn? cnsrs in the avarla |Ir% of | msurance win
considerab worse int tI ahead.
Surveys of mem ers] ot smal usrnes%
anrzatr ns reveal h perCﬁnta f usi-
ess owners who have had their policies can-
celed or have heen refused coverage—30
percent of NSB members. Ninety-two percent
of tne com anres surve e%whrc wele able to
enewt oo icies had their rates mcreased
t this gic oite the fact mat 81 percent of the
ﬁgﬁ]ohffohs have never had a case against



T<C : SIur* # Tr-fed Lea* ‘IntoriunaleV.

LSSCC Lrour cv.urb wth U
i“uc Iam rc ‘oc*r liderit fna; State ihsuonse
c0-im.LS -r-ers wi be c:-S to. ach- uaie,
aan *rCr" Genu-gPy bia-r regu’
Yrrr . _puncipaly on assurin me
SOftnryd '[I’JT -C. they fce no! 0~i-rTj 10

dea wen p><m-png of me Uavaili. 0.ty o'
Kisjv,n* 1> o' consumers or_businesses In
gt e f Is Iron, .ire Genera; As*
Cotirti j 0liee ir* huo ¢%” ie m. vjocotro |-
er, Siting .. Séud 0'Ielca. é regulﬁtron ol
.8 mF ance tr ust'y Tne Mud: h>und ’sev
out sT0'L-orr. It i sutt ia=3 and requlator
eCUVF-ss with recicct it p.- -otect.ng the |n|e
|tlrl ol ' -rancc eofis-umars.’ oéhrnog
appened tn me interven;: 3 cc-ioC to” Bilor
Ir..5.con .1json treat ¢ E/a's-hy-State approach
toé» n.s-rancc e.- vstmp Jr not adequate,
trv a 1c-0e's re-o:o*! j v.-rante
L irtitttrr, o*, >’]m

ific it t. . whnior, |am mIrodrc ng
faua: tt ajT.tc a; t.a man or-ynis gt
¢ in: ru'H.t c-cis, This ¢ mp ensive ni-

-0 I ‘much o which is based on reipmiT
M, | ortyor-atpd e VFS't ago, will serve lo
st-muitcx debateas to w:'c1 Federal re-sponsa

|t 1e3]-00 to 2 I- 0. nr-otl: and inaviC*

«af: fost arn so suspc-ravk--, in nee of a- -m

t. Ifni.I*; iMSuei-irf ¢‘uu to-ON

trst t0 €Cc-05S u>ed|nad|auo|mt8 otI Slate
requlatory schemes Ir. dc-a no elteetively v-in
this Issue. many ol v. r, were revealed By
me GAQ Severn- ycas acc trive pro osed
tne pstrMsnrr.cnt” 0" a- anon;, W
Fc-re'at. Government w.ui expgrtrse In |ns
anec trial can adequately guard against future

- Cyuies A Fedaral msurance ommrs*.nn
Wit tﬁgene}ral c'e' to coanu [ate re/tlr
Jon ol the msurance Industry, . but would
ictarr tne power and duty to ac "in those In.
SGrees wrifeie State reau ation ts deficient
no Commir.sion win bn stru‘tured aon%t
s-ulcar to trie Fe ora Tra Commrssro
vil oe given the broad grant of powe.s
of-uaed t perform its rcie,

Unaor this Iegrslatron the FiC would be able
to prevent persons Irom engcag (Iarn Hn air in-
suxnee practices. Mote.s the Com-
mission wii nave the autfionty to ISsue cease
and des- ordyrs to trose r sur rics compa
nies whose activities are not in the public "]
teicr.t and not necessary tp promote trorr S0
vency. Theso powers “will “prevent ﬂsrirers
[rom cnar(]nn Xcess've premiyms an
canceling nsurance contracts without |usiilica-
lion Assuch %Commrssron will be” able to
address dvect th e ptir ~ al factors that have
pontrr huted to ne current crisis of unatfordabi-
ity and unava-"abiltty.

S RESnrj-isrTiOh Or 7mE MCdr Ra*.-rEnausOK AG

Second. | am also calimg for a reexamina-
tion of the McCarran-herguson Act. which ex-
empts tlie insurance Industry _trom federal
ant h Ast lews end qversight. The 1945 act
was hact-y conceived 3rd was enacted with
c'c--. leaidlalive- n.stery  Thus, tne McCar.-an-
FerQuSOn Act has beén trc source of much
ustrfred cnhcrsm [ am mtroducrn(t] live_alterna-
|ve dis_ which merrt csret]i scrutiny. Tne bihs
would; |rs McC arran Ferget#
Act secon tne act to require
tive Stale re uatron to qua |t¥ or an exemp-
tion trom Fe eral oversight: third, cIarr that
the exemption from Federal re uatron
tains only to Insurance mailers—not to e tra
neous Mailers such as advertising, invest-

JILbjICIN. KL"CORD-

ment_end so fonn, toxin, fclnunaie t'use
tyircht ol me 1% Garran- -rerguson Act tna*
bar,.! nu irs. aicc- |frOJ Irom Federal
ove-i-g-t.out rvar p.. pan g! tre act tha-
p.-miu_Scats taxason d Uie industry, end
tilth, defmo tne b-s.rxss ol insurance

Ir* b-cad-cased exe- npion trom the anti-
trust taws accorded the insrance industry has
Ion heen subéect to se-ons criticism INi9'C

indy, m Natronal Commission to- tne

he -iew or iv-s An-..-jsl Lavs and Pioci-oures
concluded that >0 im ‘nurniy granted by tne
MdCerrsr. rerg-dSon Act i. oven, broad and
should be 't-ota-cd

|sf 0 0L, ssroa |sted where RieniDf-'s

I'a Lompetisy- n{ d Industry c-e al-
Iowed Mofncctrvc buhed Inn.Si<v*idG
rates—oMfin- wimout etcctrvo Slate S LI-VI-
S'th—m en reg uIator c-nviipmnenl tral_ tn-
r.ouroges unrto -m pne rrg insur&yrice premrums
¢-e Liely tc be higher “than_upocr a ssr
that rcI es pore hoa.- y on dependen

g (o st t B %'r?'tn?’?ns”d"

ance indi-stry, the-e permutrn competition
to drive down f.r_extor"tant promiurrS whtrn
have so conthuuitd to tne current cru s

5 or'SC.rr IItlli-T> *CT

Th.rs. equrtable ton rel.- M wiii a;sn p-c-noie
a resollion ¢ tne irisu-onco cr-u-s however, |
orr. learlui bnat tnis .amot be Uougni aoout
e\ tne Statf leve’, wnt-re ony changes sra
s.1-aV to be overt* restrictive oi the ncms of in-
ju etoe sons >> jxnposai ten Feuera; P-o.-f
uct Liar.iii, taw wouii acriitve euur,. but not
at me expense cl an ir-iures paiy, by creating
a musn rt cxjed smaig cause o! action

Payhl iipw’a pr' -II'l can_proceed on f>eo-
rics. 0' brea'.ii.o Warranty im.I- gence stricl |-
abilitv_ocsciuie liability, a'h any of a numbo-
o' dilip-. I c-'g-ses might o- mlgtnat be
applrcaba 6 srn "f cause 0" ac Tr m-on-
gu-shas a, ility arising out ol t ¢k 'ret
m const |;f . tnar IS where a pro,uci -
no: maniiia-iureo I accordance Wtn 1Iri6
manulacturc- s OWN sppLiLcalons—aria tial -
lly arising out o! other unsale conditions or sit-
uations wT.ore ap(propnate warning or instruc-
tions were allegedly nol cTrrven

In all three classes, liability will result tor
bodily injury proxrmarely caused by b defect
In the latte- two cases, however, where liabil-
ity arises from unsate condrtrons 0" tie failure
to provide aporopne-.e warnings, tne tnor of
tact w.il ca required to balance the loroseeadi-
lity and Eoriousnccs Ol the inju-ies proxirriateiy
caused, v-t, tne utility ot [he product to socie-
ty, and tne cos! tr-at would have been in-
gur " Ly the manuiBCtu-er to hai-e avoided
ne risx.

My bill aiso calls tor a statute 0! lim :ation
that would expre 3 years afar fie trme the
claimant discovered or should have oiscov-
ered harm. Some industry sookesmon nave
agrued tnat tre statute enouid run Irom the
dale o' m»nutacture or saie. ratner than ir"
oaia Or injiry in. nr?/1 juuymenL such an app-

oach w;uic be harsh arid unreasc-.c: e

owever, U\ orao' tc alieviate wtdt is t resi
problem, i have proposed an amendment to
the statite of limitations that would provde
that 10 yer/s alter tne product has been in
use, the” Durden of proving lault should rest
exclusrvely on the plaintiff, without ihe benc-lit

F presumptions such as tne fa'iure to
compy witn ord.nances on statutes, ano such
doctnnos as res ipsa loouitnr.

iK)"3E 1

finally prc poxa. wCud Cu '), Il »
sateo Itra t" tno time of mar,'r;i- T.
fl-evanl lu the unsait condilio* o Vi v : -
uct Morcove- . wouic ca-ity that t - -
would have i-ie power o dopomt - t. V.
expert witnesses ' It would_ a:sc_r-'ovds t
pure oonparalrve resnensiaiitt Res onse
wou.d be aopon.oncd among r-

dofervjants. Those proocce-d relorms w pﬁo
vide a'needed peg uu of ration,) :y, conefim;;
ano ftayr-co 10 QU- tod laws ney re-cc.

me need tc- provide urylormiry ang Ce-ta-rl
tricse me- . i.e-swhose pro icts  t..i
nol IocaII out - intprestate urnrHe r-
00 nol ripweve". urfafiy Itrt'ICt the rgl > 11
ifidmdua’s lo seey. red-0ss It.roujn tne co-un-
for i m* |re7 caused by the- nogiigeni cone uct rt
2. manu?.»r jocr,

4 the

TENTION act
Forlrrtt th 1&M FreSrgunt Ruocan i-ur-id
into ?w tne rroifucr Llh liity Risv. Rcto,
Act ul 1981. ¢ lull based on or.c ! nad rtro
ouced |n oast Con resses Tne stated pU»
poses of in,, aw re tc ensure the prb 3
avmcnr of legall d&/ valid claims 1o p

fordtiuTv p »

competnron amo rovrders to product |
tty Covcrauu, an c reduce tne Qutf
can ta_to ottsho' captrve insurance Co- ¢
One ado.iighal feature- o' me_or: W. i
that it .had tne etfect of preemptrn? State law
wnrct potn |e sutnngsop Jct tiab nr%/ insur-
ge fo | P Removin r,,s an
|ment ear tuC t0fed tne “ab-L o
r%u ps ol antrlacr reKrtst [0 obiam msuran; |
in re commercial marKttpiaco
Igfit of ou' current irabrlrty tnsjranse
pnsrs we need to eraci amendments 1o tms
aw which wilt expand its cover ge fc- tir-v i
liability msjra-icr ratner tha- e.xclus-ven u---
uct lidb fitv. and | am introcacmg a ul' that«

d: lust tnat
f. CAIHCIUS -t

ﬁtt SptraKe the tiabii.t, insurance cries w.
p tinuc to haunt us n'we_oor.'t act responsi-
bx eric lare action now. Tlie Insurance’ cric.s

ich | |nvcst Ogatod during the tale 1970 S ncs
returned, | continue coming, back
unless somotbm? Is, done to bm,, -llecuvo
accountabrlrt to Tm insurance inqustry.

ro pe reurrns ae e staIr oint

For e e, the Fed e nsurance mis-
sion wrt ensure, for t |rst time, e ectrve
regulatron ot tne’ Insurance ustry. ea of
or” amendments to tne arr n uson
Act will stimulate much needed comp etr 1on.n
tne industry. A Hnrlorm Feﬁeral product l |I|
statute aong e mes | have su%geste
p]rovrde rp[e ictabill a]nd cfertarny to busl-
ess, while not unfairly in rrngirng upon- trie
n hrs of tnjured individuals Finally, expansion

of the Product Liability Risk Retention Act to
cover all lines oI Irab insyrance will creaie
new options for th ose busingsses that are
una Ie to obiain Insurance In the current

|hospe that m coIIear[Jue have Inc cr - >
nece? ary ¢ stanc ur- tor their corrtrtut -
Ine_lace’ ¢ _admittedly heavy o% |
Invite each of you to gom with me i a search
for Iastrng solutions 10 e liddility insurance

Conﬂqress musl £ wil %Io agmit that thrs
ﬁ blem 1srbeyond the States t
andle, and |n|t|ate debate on the subJect
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Need for tort reform disputed

By HAL BERNTON
Daily News business reporter

Alaska’'s 13 largest liability in-
surers appeared — on the average
— to do “quite well" financially

last year, according to Donald
DeMuth, chief financial examiner
Ifor the stafe Division of Insurance.

The 13 insurance companies’ ra-
tio of 1985 lossesJa-"ttM UQjs
Written average<r”~62.3 percent
frrote DeMuth, in a recent memo

lo John George, director of the
State Division of Insurance. Ac-
cording to DeMuth. loss ratjos™qf.

less than 70 ppwent-pormallv cam
~profits for insurance.cnmnnnies—
[' DeMufh’'s study indicates at
least eight »of the 13 insurance

companies made a profit in Alaska
in a year 'rat state insurance
industry offi »ls said they were
hard hit by high settlement costs
and increased claims.

The study — the result of a
week’'s worth of research by De-
Muth — has become a political
football in the superheated legisla-
tive debate over what to do about
skyrocketing insurance premiums.

“Overall, in spite of all the
tears that the insurance industry
is shedding, it appears to me that
the insurance industry is doing
quite well on this (liability) line,"
DeMuth wrote

The Alaska Academy of Trial
Lawyers claims DeMuth’s findings

mean the insurance industry
doesn’'t need any legislation to
improve profits through reform of
the state’'s tort system, a web of
statutes and case law that help
juries determine damage awards
in personal injury cases.

"l think we are being subjected
to a massive campaign of false
propaganda,” said Bemie Kelly, a

spokesman for the tri.l lawyer
academy.

But insurance officials, who
have cen lobbying the legislature

to pass a tort reform package, say
there are real problems with state
liability coverage.

Dick Block, president of Alaska
National Insurance Co., said prof-

its on liability policies resulted
from jacking up premiums and
eliminating a lot of high-risk cov-
erage, such as policies written for
day care centers and bars.

“We may have finally fixed the
problem from the insurance com -
panies’ view by getting premiums
up and writing fewer policies,”
Block said. “But then you have to
ask, ‘Is the public happy witla®
that?'” <

Block said tort reform is needed
to bring policy costs down and
extend coverage to high-risk
groups.

DeMuth’'s study covered state-

See Page D-2, INSURANCE
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SEC charges company with stock fraud

t 1GARY LANGER
e Associated Press

NEW YORK - A purport-
ed high-technology weapons
ms viufacturer claimed in na-
tional advertisements that it
had developed a self-cooling
beverage can, but the claim —
and the company — were cre-
ated to defraud investors, fed-
eral authorities ch; ged
Wednesday.

In acomplaint filed in U.S.
District Court, the Securities
and Exchange Commission al-
leged that Laser Arms Corp.
and a principal of the firm,
Marshall Zolp, drew unwary
nvestors with a phalanx of
false claims.

Zolp sold at least 940,000
shades of Laser Arms common
stock for at least $1.5 million
from January until the SEC
halted trading last week, the
SEC said, but its officials had
no estimate of the total shares
sold.

“l1 know he sold.
through broker”
throughout tb n

adwin

law violator" and a fugitive
from state charges in Las
Vegas of possessing a stolen
vehicle and other property. A
receptionist at the Laser
Arms office in Manhattan
said by telephone that neither
Zolp nor anyone else was
available to comment.

U.S. District Judge William
C. Conner issued a temporary
order that Laser Arms halt
business pending a hearing
May 9, and instructed it to
provide details on its fi-
nances, Govns said in a tele-

phone interview.

The SEC charged that Las-
er Arms issued a forged audi-
tor’'s report and other false
documents, including a report
to stockholders showing as-
sets of $6.9 million and pre-
dicting an annual income in
“the nine figure range."

That report is “entirely fic-
titious,” the SEC complaint
said, and the income predic-
tion “lacks any reasonable
basis, in that, among other
things, Laser Arms does not
have any ongoing business.”

As part of the alleged
fraud, the SEC charged, Zolp
issued a news release claim-
ing that Laser Arms had been
in the high-technology weap-
ons business since 1954, had
2,70C shareholders, and was
announcing a new product, a
self-cooling beverage can.

Zolp repeated the claims in
half-page advertisements in
the Wall Street Journal on
April 7 and April 14, adding
an assertion that Laser Arms
had 17 patents on the self-
cooling can, the SEC charged.
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INSURANCE:

Tort reform -
i Continued from Page D1

¢ 0
regulated companies that
wrote policies for profession-
als, cities, day care centers
and non-profit boards. It ex-
cluded aircraft and medical
malpractice coverage, two
areas where coverage has
been high-priced and hs.rd to
get.

His study also found that
liability insurance loss ratios
in Alaska were about 20 per-
cent lower than the national
average, suggesting that ein-
surance companies writing
policies in Alaska do better
than average financially,

i But George, state insurance
director, doesn't think the
Study means all is well with
state insurers.

] An insurance company
needs a loss ratio of less than
60 percent — not the 70 per-
cent level cited by DtMuth.—
to make a profit in Alaska, he
said. By that yardstick, most
of the 13 companies are not
making a profit on Alaska
liability policies.

Kelly, of the trial lawyers,
accused George of being an
apologist for the insurance
companies. .

"George's attitude, shows
why insurance companies are
getting away with no regula-
tion. He's relying on insur-
ance company party lines,
rather than scrutinizing their
claims."”

But George said, “It's to-
tally absurd that anyone
would pick up on this (memo)
and say insurance companies
are doing fine. | think this
shows they aren’t.”
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_8Y WILLIAM B. GLABEBSON AND CHRISTOPHER FARRELL

THE EXPLOSION IN LIABILITY LAWSUITS

ou know the story about the
Y obese cardiac patient and the in-
nocent lawn mower. News ac-
counts say he cleared a bundle of mon-
ey from Seare by slyly claiming hi
suffered a heart attack because it took
too much energy to yank a starter
cord. And what about the guy who col-
lected $500,000 after he was injured
using his mower as a hedge-trimmer?
More examples of injury-case outrages.
Right?
Not so fast Such stories are part of
a growing body of folklore about "out-
of-control” courts. Critics of
America's liability system
use the tales to prove the ne-
cessity of radical changes in
tort law, the rules that gov-,
em injury claims. Behind the
anecdotes, however, the
hard, undramatic data don’t
make the case. And startling
new evidence suggests that
the "lawsuit crisis” may not
even exist *
Consider the stories above.
The foolish hedge-trimmer
was a locker-room invention,
concedes leading tort-reform
lobbyist Victor E. Schwartz.
And most versions of the
Sears lawn-mower case don't
tell you that the gardener,
who did collect a substantial
sum, was only 32. He wasn'i
fat He wasn't a cardiac pa-
tient And both Sears and the
man’s lawyer agree that the
lawn moweris starter mecha-
nism wasn’'t manufactured
properly. Unfortunately," it took 15
pulls and a massive heart attack before
he realized that
major ally. Twisted tales like these,
however, are repeated so often that
tney are seldom questioned. Of cou’ se,
in a system that deals with hu areds
of thousands of cases evety year, you
can find an anecdote to support any
argument But everyone seems con-
vinced that "deep pockets" such as
Sears, Roebuck & Co. have become
helpless targets. The'insurance indus-
try has fostered those misperceptions
with a phenomenally successful cam-
paign that blames the "lawsuit c».sis”
for shocking premium increases and a
paralyzing insurance shortage. The

&t o
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f THE LITIGATIO

IS NOTHING BUT A MYTH

rate hikes, however, result largely
from the insurance industry’s own mis-
management (BW—Mar. 10). Even so,
the drive for drastic change in the tort
system has recently won its most im-
portant ally; President Reagan has en-
dorsed federal tort reform.

With the debate moving to a new
level, it's crucial to look at the facts.
Fundamental to the case against the
tort system are five key myths that,
together, seem to argue for reform.
When examined, like many of the out-
rageous stories, they don't hold up.

AMTOT T or

PERSONAL-INJURY, REAL-ESTATT, *
AND CONTRACT SUITS IN 21 STATES

m The Myth of tho 798% Problem. For
years, business and insurance groups
have been complaining that the sheer
number of product-liability suits is bal-
looning out of control. The evidence?
Turn to page 46 of the just-issued re-
port by the Justice Depti's Tort Policy
Working Group, chaired by Assistant
IAttorney General Richard K. Willard.
There, the umpteenth time, is a
graph showing a 758% explosion in
product-liability.rases over the past de-
cade. The graph, however, shows fil-
ings (mtvr~iTr~fetlgFar courts. Partisans
olTall sides concede that only a tiny
percentage of liabihty cases are litigat-
ed there. But the Willard report re-
peats the pervasive misconception that

N 'CRISIS" SEEMS TO HAVE PEAKED

“there is no reason to believe that the
state courts have not witnessed a simi-
lar dramatic increase in the number of
product-liability claims.”

That assumption is incorrect. Long
before the Willard study, there was ev-
idence that the increase in state liabil-
ity cases is just a small fraction of that
at the federal level. In fact, a soon-to-
be-published study bv the independent
National fAntpr fr - Statg-Caurts-indi-
cates that concern about sfate-coiirt
tort jmses is vastly overstated... This
most complete study reveals that tort
filings were up only 10% in a
six-year period ending in
1984—just two percentage
points hightr than the popu-
lation growth rate in the 14
states that keep track of tort
filings. The center's new data
update a previous study of-
ten cited by tort reformers.
m The Myth of the Litigation Ex-
piodon. It has become axiom-
atic that liability abuses are
symptoms of a broader,
mushrooming crisis. Ameri-
ca, goes the refrain, is the
most litigious society on
earth, and court cases of
all types are being fiied.

at a frenzied rate. Instead,
the new National Center
study will reveal that civil

cases stemming from busi-
ness disputes have actually
declined by more than 10%
since 1981 (chart). The Na-

tional Center's experts con-
clude that the crisis, if
it ever existed, is over.- n

That surprising conclusion supports
a revisionist thesis now being advanced
by a few experts. University of Wis-
consin Law Professor Marc S. Ga-
lanter, for example, argues that Ameri-
cans are not uniquely driven to sue.
The way he reads the existing data,
Americans don't litigate any more than
people in Canada's Ontario province,
England, Australia, Denmark, or New
Zealand— and they sue even less often
than Yugoslavians.

m The Myth of the Plaintiff Laughing All
the Way to tho Bank. Another notion
suggests that all you have to do is stub
your toe, sue, and you'll walk away
with a million. It's .rue that there are



piillion-dollar award* than ever.
Ja d nation of 240 million people,
= have been only 1,642 awar of
million or raore in the last 14 years.
And what about the gleeful winners?
According to Jury Verdict Research
Inc., the Ohio concern that tracks big
awards, 'they were hardly in shape to
enjoy the "spoils." In more than two-
thirds of the cases, they suffered per-
manent paralysis, brain damage, ampu-
tations, or death.
m ‘/ha Myth ot tha Tip of tho
Would-be reformers argue that million-
dollar awards are encouraging exces-
sive awards throughout the tort sys-
tem. But the big-verdict headlii.es arc-
deceiving. Many are reversed by ap-
peals courts. And the two most-cited
surveys show that when mega-awards
are left out, the rate of increase in
damage awards is slow. Studies, more-
over, show that plaintiffs win only
about half of all cases. Galanter says

Icobonj.

. Thedatajustdon't
justify soaring insurance
rates and coUrt reform

society has come to expect that people
who suffer catastrophic injuries should
be fully compensated. But he says that
shift, which has occurred over the pas
century, is having little effect on the
bulk of the personal-injury system.

m Tha Myth of tha Good Old Days. Re-
formist gospel declares that increasing-
ly liberal courts are developing ‘‘no-
fault" rules that hit companies with
unfair liabilities. The Willard group sin-
gles out this change as "one of the
most disturbing aspects of the current
tort system.” In reality, there's very
little reason for companies to be nostal-
gic. Rand Corp., whose data are lauded
by the Wilhrd group, concludes that
corporate. defendants probably have
about as much chance' of winning un-
der ‘‘no-fault?’ rules as under the old
negligence standard.-

Despite these myths, however, the
world business lives in is clearly chang-
ing. Today’'s technology creates prod-
ucts that are more widely distributed—
and more potentially harmful—than
ever. Toxic torts, such as asbestos and
chemicai exposure, are creating victims
in unprecedented numbers. And soci-
ety’s changing expectations have
pushed the courts to broaden their
scope. All this, unfortunately, gives the
-rial lawyers, the new entrepreneurs of
misery, windfall profits. It also meani
that facts—not folklore—are needed in
searching for solutions.

mmooitiesi

TIN: HOW SHEARSOM WAS LEFT

HOLDING THE BAG

finally fell apart last month,

everyone thought that Lon-
don's old-time metals dealers would be
hurt worst. As it's turning out, though,
the biggest loser among brokers appears
to be Shearson Lehman Brothers, one of
Wall Street's biggest securities and com-
modities dealers. The American Express
Co. unit isn’'t taking its tin losses lightly.
Shearson is suing all the members of the
London Metals Exchange and is seeking
damages of more than $100 million from
two LME brokers, including d subsidiary
of Drexel Burnham Lambert Inc., a rival
Wall Street powerhouse.

The tin market came crashing down
last fall after the International Tin
Council failed to make good on obliga-
tions to pay for 80,000 tons of tin that it
had contracted to buy. The |TC, which
represents 22 tin-producing nations, had
been supporting the price of tin for
years by buying large quantities from
LME dealers. But after the ITC ran out of
money to finance its purchases, tin trad-
ing on the LME was suspended, and the
orice of the metal plummeted from
.-13.0S0 to $5,880 per metric ton.

in an attempt to minimize the damage
to its members by spreading the losses,
the LME decided in early March to settle
all open tin contracts at a fixed price of
$9,188 per metric ton. Shearson was the
only LME member that refused to acceﬂt
the LME's settlement price and the met
od of settlement, by which dealers that
contracted to buy tin are required to
make a cash payment to sellers but not
to Like possession of the metal.

BIG tender. A few London metals bro-
kers have announced write-offs amount-
ing to tens of millions of dollars. Four
companies have ceased trading on the
LME. But Shearson, which did more trad-
ing with the |TC than other dealers, was
left holding the most tin. London
sources estimate Shearson's pretax
losses at $50 million to $100 million.
American Express says it is setting up a
reserve to cover Shearson’s tin losses,
but it won't specify the amount.
5ources say that Shearson was proba-
bly the itc's biggest supporter among
tin dealers. It not only bought and sold
tin on the council's behalf but also
helped finance its price-support opera-
tic n. For one thing, Shearson lent money
directly to the |TC, accepting tin as col-
lateral. Shearson also used its own mon-
ey to finance meLil purchases for the
council and charged only interest and

A LONDON WAREHOUSE: THE SIZV OF THE TIN
SURPLUS WAS HIDDEN FROM THE MARKET

broker fees. “The system was marvel-
ous, and we'd still be in business if we
could pay the interest,” says the [TC's
head trader, Pieter deKoning.

The |TC also borrowed from other bro-
kers and banks. Much of the tin the
council obtained did not have to be regis-
tered as official LME stock because it
was stored ir. N0N-LME warehouses and
thus was r.ot immediately available for
sale on the exchange. In effect, it was
"hidden” from the marketplace, obscur-
ing the extent of the world oversupply.
“The purpose of borrowing tin was to
take away tin from ihe market," deKon-
ing says. LME sources say deKoning was
able to hide more than 40,000 metric
tons—about 3071 of annual consumption.

In a transaction cited in its suit, Shear-
son says that last summer, acting on the
ITC's behalf, it bought on a cash basis
more than 8,000 tons from Drexel sub-
sidiary Maclaine, Watson & Co. and
more than 2,000 tons from J. H. Ravner
Ltd. Shearson then contracted to sell
identical tonnages back to these same
dealers ir three months. But bpfore the
three months expired, the market col-
lapsed. Says one broker: "Shearson was
left holding the [tin] when it should have
gone back to the ITC through Maclaine.”

Shearson insists that the contracts he
honored at the price agreed on before tin
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The Liabili%(_ |
Insurance Crisis



J. Robert Hunter and
Thomas C. Borzilleri

There is a national liability in-
surance crisis. In state after
state, spectacular Fre.mmm in-
creases and cancellations have
become the order of the day.
~ Responding to the insurance
industry’s arguments, many
states have moved to limit vic-
tims’ nﬂhts to recover damages
under the rubric "tort reform." In
the view of the authors, how-
ever, the problem lies less with
the legal system than with the
way tile insurance industiy con-
ducts ito business. Cash flow
underwriting in high-interest-
rate periods later results in
massive increases and cancella-
tions in lower-interest-rate
periods. o

Increased re?ulatory vigilance
and more careful attention to in-
surer expenses and cost alloca-
tion methods would reduce—if
not eliminate—the problem and
would enhance whatever tort
reforms states ultimately find
appropriate.

n stale after stale, doctors, law-
yers, accountants, hospitals, day-
care centers, school districts,

directors and officers of corporations.

J. Robert Hunter, president o f the
National Insurance Consumer Or-
ganization (NICO), was Federal In-
surance Administrator in both the
Carter and Ford administrations.
Mr. Huntercreated NICO in 10SQOlo
promote the interests o f insurance
buyers.

Thomas C. Borzilleri, Ph.D., an
economist and seniorconsultant with
the maslungton, D.C., Jirm o fj. It"
Wilson & Associates, directs the
firm 's insurance studies. Dr. Bor-
zilleri wasformerly chiefeconomist
to the American Association o f Re-
tired Persons.
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municip; I, minty, and state govern-
ments, and a wide variety of other
economic enterprises report massive
premium increases, midterm changes
in contract terms, policy renewal re-
jections, nnd an inability to find lia-
bility insurance at any price.

State governments have addressed
this problem by imposing emergency
rules and creating commissions to in-
vestigate the issue and propose solu-
tions. To prevent further disruption
to New Jersey's economy, Governor
Kean was forced to impose this past
summer an emergency rule to prohibit
midterm cancellations and withdraw-
als from the market and to require
prcnotification of premium increases
and cancellations. A similar emergen-
cy rule was also imposed in South
Carolina.

The crisis in medical negligence in-
surance in Maryland was sufficiently
acute for Governor Hughes to create
a task force in July 1985 charged with
making recommendations to the
Governor wi'hin six months. A simi-
lar task for;c recently completed
recommendations in New Jersey.

Unfortunately, the debate and poli-
cy proposals to alleviate the liability
insurance crisis have focused on only
one aspect of the problem: possible
deficiencies in the tort system. In par-
ticular. the "quick-fix" that seems to
be gaining favor emphasizes limita-
tions on victims' rights to recover
damages. Liability limits, caps on
noneconomic damages, changes in
the statute of limitations for lawsuits,
and other changes have become the
centerpieces of the recommendations
of many state task forces.

Ighored in this “rush to judgment”
is a part of the problem far more im-
portant than anything happening in
the nation’ s courtrooms: The way the
insurance industry routinely conducts
business. Our initial analysis of the
problem leads us to conclude that if
industry practices could be modified
by enhanced regulatory vigilance, the
part of the problem to be solved by
tort reform would be small indeed.
We believe the liability insurance cri-
sis is primarily an insurance problem.

Understanding the Problem

The primary reason this crisis has
so suddenly materialized is that the in-
surance industry practices "cash-llow
underwriting.” When interest rates

and investment returns arc high, in-
surance companies accept riskier ex-
posures to acquire more invcstable
premium and loss reserves. During
the recent high-interest-rate period,
company earnings were high because
investment income offset any under-
writing losses associated with riskier
lines of insurar: e. Consumers found
insurance easily, and relatively low
premiums were available.

Ultimately, of course, losses had to
be paid. When those losses corre-
sponded with the declining interest
rates and investment yields of the past
two years, companies attempted to
both raise premiums and shed them-
selves of riskier business lines to main-
tain their earnings. If you accept some
strange accounting practices, under-
writing losses now dominate invest-
ment earnings and spectacularly
higher premiums have become the or-
der of the day. Business after business
finds itself somehow "uninsurable,”
even though it has had few, if any,
claims against :t.

The result of this cyclical behavior
is instability in the market: When in-
terest rates and investment income are
high, companies offer riskier cover-
ages at discount prices, but when the
consequent losses must be paid and
interest rates and investment income
drop, they increase premiums dra-
matically and cancel certain exposures
regardless of price.

We sec today's crisis as a repeat
performance of the liability insurance
crisis of the mid-1970s, a crisis that
followed a similar period of very high
interest rales and rapid decline Just
as is the case today, the industry
pointed to the courts as the primary
culprit and secured a number of "tort
reforms" in state legislatures. Yet, 10
years later, the problem is back
damaging state economics, reducing
the supply of necessary business and
governmental services, and causing
economic disruption in state after
state.

Solutions

Our analysis leads us to conclude
that tort reform is no panacea for the
liability insurance crisis. Improved
regulatory control over insurer casts
and rates is what is needed. Signifi-
cant changes in interest rates are a
routine part of our economic land-
scape. Consequently, if real undcr-



writing risks, even il they arc reduced
by tort reform, are neglected or ig-
nored by insurance carriers in high-
intcrcst-rate periods, subsequent per-
iods will continue to bring instability
to the pricing and availability of insur-
ance coverage. In fact, in Ontario,
Canada, here the legal system al-
ready has the sort of caps and limits
on victims' rights insurers seek in the
United States, the same insurance cri-
sis exists: Insurance is often unavail-
able or available only at steep rates.

In setting rates, property/casualty
insurers seldom document their
claimed operating expenses. Rather,
they simply allocate these costs be-
tween insurance lines and states in
proportion to premiums. Moreover,
there is little if any regulatory atten-
tion to the appropriateness of specif-
ic expense items.

States should more carefully exam-
ine both the level and allocation of in-
surance company expenses as a part
of the rale review and approval proc-
ess. Arc the expenses (other than loss-
es) insurers seek to recover through
higher rates reasonable and arc they
directly associated with the line of lia-

bility insurance at issue? Or arc they
excessive? Or do they include ex-
penses that should be attributed to
other insurance lines or to other
states?

Finally, it is unclear just how dom-
inant increased iuigiousncss and
higher claims have actually been rela-
tive to the regulatory issues concern-
ing cost determination and rate con-
trol . While some insurance companies
may have experienced major losses in
liability insurance lines, it is not clear
that these losses warrant the large rate
increases and drastic exposure limita-
tions insurers currently seek.

It is possible the industry is simply
“going out on strike," exaggerating its
financial position to pressure legisla-
tors into creating a lower risk environ-
ment for their operations. White the
companies argue that the tort system
has created extreme financial distress
that necessitates major premium in-
creases and coverage termination, we
point to the good performance of
property/casualty insurance company
stock over the last decade, particularly
in 1985. Last year, the increase in
Best's Index of property/casualty

stocks more than doubled the increase
in the Dow-Jones Industrial Average,
a performance hardly indicative of a
troubled industry. This performance
implies that Wall Street sees the indus-
try’s problem as a transitory phenom-
enon rather than a basic one that is
rooted in a new and even riskier legal
environment.

Additional evidence can be found
in the companies' operating statistics
for 1985. The property-casualty in-
dustry claims to have lost S5.5 billion
in 1985, earning S19.7 billion in in-
vestment income while running S25.2
billion in underwriting losses. With
losses of this magnitude, it argues, the
21 percent increase in 1985 premiums,
an additional S25 billion, was more
than jus Ified. More careful analysis,
however, reveals a different picture.

Included in the S5.5 billion loss is
S2.1 billion in dividends to policy-
holders, a purely voluntary outlay un-
related to what the public generally
considers business losses. In addition,
the industry received S1.9 billion in
tax refunds and between S5.3 and
S6.5 billion in realized and unrealized
capital gains. Hence, depending on



lhe treatment accorded unrealized
capital gains and dividends, the S5.5
billion loss turns into profits of be-
tween SI1.7 and S5.0 billion. Do these
figures indicate an industry in need of
protection from the tort system?

A Final Note
[

The primary cause of the liability
insurance crisis is not to be found in
our legal system: tort reform is not all
that will be required to solve it. Our
analysis indicates that attention must
be given to both the regulatory and
the tort side of the problem in order
to craft a sensible response to the
problem.

Before states further reduce vic-
tims’ rights with liability limits, caps,
and other quick fixes, they should
identify and correct the part of 'he
problem caused by insurance industry
practice. They should first start by
getting the insurers’ closed claims to
see how victims arc faring under the
current system and then see how
much money, if any, consumers
would save if caps and other so-called
reforms were enacted. ]
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REFORM INSURANCE, NOT LIABILITY LAW

Taming the Latest Insurance ‘CrisIs’

By ROBERT HUNTER
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PETITION TO THE LEGISLATURE

We oppose the insurance crisis/tort reform effort at
changing our civil jJjustice systenm. The present system gives us

a fighting chance for justice and reasonable compensation against

& »
rich and powerful corporations and insurance companies.
. \ . i L]
Limiting non-economic damaFes is unfair, becausge sometim?s peifle
5 » q 4 " Lo ! /** * H <
are damaged by wrongdoers in important non-economic ways.

y Y

Changing our civil justice system won"t Jlower iInsurance rates
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PETITION TO THE LEGISLATURE
We oppose the insurance crisis/tort reform effort at
changing our civil justice system. The present system gives us
a fighting chance for justice and reasonable compensation against
rich and powerful corporations and insurance companies.
Limiting non-economic damages 1is unfair because sometimes people
are damaged by wrongdoers in important non-economic ways.
Changing our civil Justice system won"t lower insurance rates
anyway according to the 1insurance companies. Please leave our
civil jJjustice system alone.
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We oppose the insurance

crisis/tort reform effort at
changing our civil jJustice system. The present system gives us
a fighting chance for jJustice and reasonable compensation against
rich and powerful corporations and insurance companies.
Limiting non-economic damages 1is unfair because sometimes people
are damaged by wrongdoers in important non-economic ways.
Changing our civil Jjustice system won®"t lower insurance rates
anyway according to the insurance companies. Please leave our
civil Justice system alone.
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Chugiak-Eagle River
Chamber of Commerce

p.o. BoXx 770353 / Eagle River, Alaska 99577

“PLACE OF MANY PLACES"
April 11, 1986

Representative Randy Phillips
Post Office Box V
Juneau, AK 99811

Dear Representitve Phillips,

On April 11th the Chugia% - Eagle River Chamber of Commerce Board of Directors
unanimously approved the following resolution:

"Be it resolved the District 15 legislators be requested to vote
against C.S.S.S.H.B. 532."

"Be it further resolved that legislation which lessons the rights
of injured persons should be approved only if there are guarantees
that the reduction of these rights will substantially reduce liability

premiums."

1 am submitting this letter at the direction of the Board of Directors and
request that you keep the Chamber advised on developments.

EWS:azh



PETITION TO THE LEGISLATURE

We oppose the insurance crisis/tort reform effort at
changing our civil justice system. The present system gives us
a fighting chance for jJustice and reasonable compensation against
rich and powerful corporations and insurance companies.
Limiting non-economic damages 1is unfair because sometimes people
are damaged by wrongdoers in important non-economic ways.
Changing our civil justice system won"t Jlower insurance rates
anyway according to the insurance companies. Please leave our
civil justice system alone.
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LAW OFFICES OF

RUSSELL L WINNER

DENALI TOWERS NORTH, SUITE 702
2550 DENALI STREET
ANCHORAGE, ALASKA 99503
(907) 277-9522

May 5, 1906

Honorable M. Mike Miller
[louse of Representatives
Alaska State Legislature
Pouch V

Juneau, Alaska 99811

Re: Proposals for "Tort Reform"
Dear Representative Miller:

I am an attorney with a wvaried practice, living at
3025 Telequana Drive 1in Anchorage. I am opposed to "tort reform"”
for the following reasons:

1. Given the numerous issues of interpretation and
constitutionality of the proposed legislate >n, it should be
called the "Defense Lawyers® Relief Act."” 1 predict 1insurance
companies” litigation costs will actually increase vrather than
decrease if "tort reform”™ 1is enacted, due solely to the increased

cost of paying for defense counsel to litigate over the wuncer —
tainty of interpretation of its various provisions.

2. The claim that there is an "insurance crisis"™ due
to increases in claims seems reminiscent of claims that there was
an "oil shortage™ in the mid-1970"s. I agree with Robert
Hur. .air's conclusion that premium rate increases and coverage
cancellations now are due principally to reduced insurance
company income on investments rather than to their recent claims
experience. See accompanying article written by him in “he
April 13, 1986 edition of The New York Times. It appears that
the insurance industry is taking advantage of the current

situation to attempt to stampede the legislature to limit 1its
exposure to claims.

3. The Alaska Judicial Council, or some similar body,
should be asked to report on the number of tort suits and their
median and average settlements or judgments over the last ton

years. I doubt this data will explain recent premiunm rate
increases or support "tort reform." Enacting this proposed
legislation without first collecting and analyzing this

information seems unthinkable.



4. By mandating periodic payments to claimants 1in the
manner proposed/ the actual present value of the recovery to
injured persons will be drastically and unfairly reduced.

5. Elimination of Jjoint and several liaoility will
result in a drastic reduction in the number of cases which
settxe. The increased costs to the state for the court systenm

and the increased delay 1in going to trial are not worth this.

6. Restricting plaintiffs®™ attorneys®™ <contingent fees
will reduce <claims only by making it 1impossible for some worthy
claimants with high <cost <cases (e.g./ for out-of-state deposi—
tions and expert witness fees) to even obtain an attorney.

7. Many of the provisions of the proposed "tort
reform™ are essentially wundemocratic. They reflect a distrust
of the Jjudgment of representatives of the public/ che jJuries.
It must be remembered that juries hear all the evidence and
arguments presented by both plaintiff and defense <counsel/ under

the supervision of the judge. The solution to "runaway" jury
verdicts- if such wverdicts exist at all- 1is education of the
public/ as prospective jurors/ not a legislative mandate

uniformly restricting victims®" rights.

8. "Tort reform™ should not be enacted without a
commitment from the insurance 1industry that premium rates will be
lowered. Given the insurance industry®s exemption from the anti—

trust Jlaws/ their response that market forces will produce this
result seems 1inadequate.

9. The rights of innocent/ injured victims are at
stake. Their right to jJustice and compensation in the <courts
should not be <compromised without compelling and well substan-—
tiated jJjustification. This has not been presented.

Thank you for your consideration of my views.

Very truly yours/

Russell L. Winner

RW/cm

Enclosure
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Taming the Latest Insurance ‘Crisis’ =

By ROBERT HUNTER

T HE latent liability insurance
escrisis,” like its predecessors, is~
widely ' attributed to  cverly

g\enerous Juries and court dlectr)srlons

anding manufacturers’ liabi
rnIIr gpreceﬂ g crrsrs nlb%.
litiie s said about the fundamental

cause — the sharp ups and downs ol

the insurance industry's profit cycle,

The gradual expansron of legal li-
abrlrty and the profit ycle arc dis-
tinct henomena arg1 sllould | be
treated separate e former has
noﬁ causﬁd rate? to Incyea edramati-
caly the profit cycle has, Thus,
limiting Irabrlrt and restricting jury
awards will not avert future jnsuf-
ance s ueezes brﬂt flattening the In-
surance cycle wi

Consider the roller-coaster ride the
Insurance industry lias taken us lor in
the last decade:

+ 1975, The bottom. The rndustr
earned ‘1 percent on equity,
below_Ihe average for nil'in ustry

+ 1976 t0 1977, The ascent. EIJI cost
of iasurance skyrockets by 300 per-
cent or more “for many dogtors,
manufacturers and others, as insur-
nce comFanres profits leap by more

0

t an 500 perc

ISM. The fall. The high
Prohts attract a flood ot new capjtal.
nsurers begin cutting prices and In-
suring poor. risks, So°as to obtain as
many premium dollars as possible to
Invest at the high interest rates that
grevarl Not sufprisingly, the indus-
tuIIS rofrtsdeclrnrf t0a 2 percent re-

n equit

¢ 19851 q IIG A'new ascent. As in
1976and 1977 doctors, manufacturers
and municipalities, this, time joined
by day-care centers and nurse mid-
wives; find insurance costs rising by
39(% percent. andt moreA—t If the Ey ctan
et lasurance a r
IIarses totaII requmssb g III II
while reducrng coverage the stock
prices of liability Insurance compa-
nies rise by 50 percent, twice the rise
of the Dow Jones industrial average.
During the first quarterof 1986, Insur-
ance stocks rise another 22 percent,
Today, as In 1976 Ule msurance In
dustry blames_the |e1ga system for
*he huge premiums. Theirimplausi-',

Roi-crt Hunter, Federal Insurance
Administrator from 1971 to 1978, is

resident of te Na'ional Insurance.

onsumer Organization,'a consumer-
oriented research organrzatron 1
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ble claim is that Judges and Juries be-

came generous in 1976, stingy tor the
next eight yearn and inexplicably

96)28“&%? agIeII) IIty 8awards are re-

markably consistent. In constant dol-

lars, the median award has hovered
around 520,000 over the last 25 years,
according, to the Rand Corporation’s
Institute “for Crvrl Justrce although
the average award has rrsenfa
crably re ectrngthe Impact of a fe
ulge settlements.

egislated limits on ||ab|I|
awards have proved IneIfectrve

Many cities and lowns in Pennsylva-

nia, for exampe cannotg Insur-
ancFI even th ougg He legIsfatur I
tually iImmunized them Trom liability
the last time insurance rales shot up.
The reason srmgly is that Insurance
[)atet?]an afvtarla | ty atrebdetermrned
rofit cycle, not by juries

yPer eIIs mogt shr mthnIt IHSII
ance companies have .consisten
re used topreduce ﬁerr rates_In e>II
change for legal ||m|tson liability,
their problems were traceable to t e
civil justice system, then they should
jump at the offer

Cfertfarnl fthe Iegal system Lstnot
erfe rms,. sych” as limjtin
ees Ior botII plarntrII and dmens
lawyers and penalizing frivolous suits
andfrivoloys defense” delays, would
enhance efficiency.. But it would be

unlair and nonsensical to limit com-

Pensatron forinjuries without provin
hat such a retorm would work an
providing an alternative.

Our experience with no-fault auto

insurance is instructive. No-fauilsys-
tems were enacted only alter exhaus-
tive studies showed that people with
relatively miivor Injuries were over-
compensated while’ people with se-
vere Injuries Were undercoro|iensat-
ed. Thus, a no-fault system for small
claims made sense.

In contrast the ackage of 'Te-
forms’ soug (yt e rnsurers gnd
rwently endorsed by President
anLnotonl Inv |ves nolradg
takes awa rr% tsof injure peope
without giving them anything back —
but Is unsupported by any data about
how victims fare under’tlic current
system, whatdrives up costs and how
a glven reform would affect vrctrms
or change system costs.

R ECURSING rnsuranc crises
will be controlled only by nsur-
.ance reform. Although Insur-

ance is.a national, 5310 billion busi-

ness, It is regulated only brI the sfates

Hut most state regulation is ol con-

sumer insurance; commercral [nsur-

ance is alm ost entirely deregulated

Thus, deregulated commercial insur-

ers are exempt from Federal anti-

trust laws and from_ oversight or
8rosecutron by h? Federal "Trade
ommission, and effectively yeempt
from Federal rncometax« Over ihe
last 10 years
surers earned iI'ion but recelved
a net tax refund of V125 million.
Last week, a special commission in

New York p ré)os?d a(i)lan trratwoyld

restrict insurers’ freedom to set rales

and cancel coverage, and would give

g75Berty casualty | rn-

municipalities SitengM to fen/ Insur-
ance pools. In return, Insurers would
get same protection against frivolous
suits, the right to pay out settlements
over several years L jd photectron
againstone Insurer paying the entire
award when several parties share re-
spopsibility.

The plari, combined with Gove'
Cuoma’s stipulation that limits on li-
abrlrty awards be accompanred by re-

ductions gremru S, IIIIIS) much
merit, and If énacted, would be a con-
structrves eP and w excell ent model
foroth ersta es But more needs [d be
done on the Federal level. Specifical-
ly. Congress should do the foflowing:

Repeal the insurance rndustrys

antrtr exemption. Now, cg
tees oI tIre bt neeServrces (IIIInc

a _rate-in- -'ration run
Ure Ins: set rates
for rant-

+ Cre. ..Trce of Insur-
ance b dustry and es-
tablish i "trds Tor stale
regulator i

Regeal Uie lit- industry's
exemption from Fedci Trade Com-

mission. jurisldiction,

+ Exi-and the Risk-Retenldoii Act,
Whtrchurdlows manufacturters — hut
not oUier bysinesses — to join

ether lo seIIFmsure or bardarn Ior
.ower rates This would pre-empt

staﬁ]

e states could take several step:;
to bring down rates, startrng with en-
orcrng their own laws. Most states
[) on corttpeUUon to contro| rafes,
u com etition cannotcontro prices
when U ré)erro iccartel prrcrngtakes
over states should” follow New
York's example and requjre insurers
to give adequate notice of, and cleat
reasons for cancellations or refusals

oﬂ]ewc IIII also build up their
regulatory bodres — half do not ever

haVe actuaries, and few require con
sumer representation. One excep’ior
is New Jersey, where Uie public advg
cate may Intervene in insurance rail
Cases, wrth the cost borne by the In
%urersee rng a price rncrease Tth
oth discourages Insurers f rom seek-
ing exorbifan mini
mrzcs Pu lic ouU y
The foller coaster is now reachinj
theto of the first big hill — the steej
f f the ride, toward exccssivi
rofits, Ina year 0r so, the downware
trip will start, heading us toward |
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Allen R. Cheek

Attorney at Law
Northward Building, Suite 214-G
Fairbanks, Alaska
99701
907-456-8538

May 4, 1986

BETTYE M. FAHRENKAMP
Senator

515 7th, Suite 320
Fairbanks, Alaska 99701

REj COMMENTS ON S.B. 377
Dear Bettyes

I hope you have had time to review the proposed floor
Amendment to S.B, 377 1 telexed to your offices in Juneau
May 3, 1986. Enclosed are some thoughts on S.B, 377, as
proposed by the Judiciary Committee and by the Finance
Committee.

Sec. 09.17.010. NONECONOMIC DAMAGES, I concur with the
sentiments expressed in the Comparison Between Senate
Judiciary and Senate Finance Versions of SB 377 forwarded to
my offices by your staff. "Imposing a limit then will
seriously impact a very few people with catastrophic
injuries with no known corresponding public benefit."” |
would like to summarize the facts of an actual case now
pending and use it to demonstrate the impact S.B. 377 could
have on this case to help clarify my position,

I represent a 25-year-old woman who was paralyzed from the
neck down in a single-vehicle automobile accident when the
vehicle in which she was a passenger began to fish-tail on a
slippery spot in the road and then suddenly commenced to
rollover in a violent manner. She obviously will need a
great deal of medical attention for remainder of her life,
being unable to perform some of the most basic tasks, such
as bathing herself, going to the bathroom, etc. In fact my
client is a prisoner in her own body. The worst aspect of
this case is that the manufacturer of the type of automobile
in which she was a passenger at the time of the accident has
ignored the fact that its vehicle has a designed-in
propensity to handle in an erratic manner and rollover
during the simplest manoeuvers, has ignored the fact that
the vehicle has a woefully inadequate occupant restraint
protection system to protect passengers and drivers during
rollovers, and has failed to warn the motoring public of
these facts or the many catastrophic accidents 1in which



other victims have been seriously injured or killed in
rollovers. The comany®"s own safety engineers advised it how
the vehicle should be re-designed in order to obviate these
problems in 1979/ but the manufacturer chose not to remedy
the defects at that time and made substantial profits by
failing to do so. My client was paralyzed in the above
accident in January of 1983, a passenger 1in a 1982 vehicle.
A few years ago the P.T.C, obtained a Court Order against
the company ordering it to warn the public of some of these
inherent dangers. My client has very limited control of her
upper extremities but no fine motor control, but can get
around in a motorized wheel-chair. But my client is not a
quitter. Since her release from the hospital, she has found
a good job nd now makes more money than she did before the
accident. Thus she has no substantial future wage loss that
X can establish with certainty at trial. The defense
attorney will surely object to evidence that, should her
condition worsen as she gets older, she may become
unemployed and thus suffer a future wage loss. This type of
evidence would probably be deemed too “Speculative” and thus
inadmissible. Since her release from the hospital, my
client®s loving husband has in effect been her ™"attendant”,
seeing to her every need. But everyone has a breaking point,
and thus it is possible that he may one day leave her. Or
die. At which time she would need enough money to pay for
attendant care, which is substantial. Since she has not
incurred medical attendant care costs to date (she cannot
afford them now even if something happened to her husband)
my client will probably not be able to obtain these past
medical costs. More importantly, however, is the problem I
will have at trial trying to establish her future medical
care costs without again having my evidence ruled
inadmissible as too speculative. In short, it iB much
easier to establish future medical costs and wage losses
when there is a history of said damages to present to the
jury. Medical care costs, including attendant care,
necessary for my client to even get out of bed. can easily
run in excess of $100,000.00 per year.

It should be obvious that a limit of $250,000.00 or
$500,000.00 for "pain, suffering, inconvenience, physical
impairment, disfigurement, 1o0bs 0f enjoyment of life and
other nonpecuniary damage™ in the above-referenced oaea
would be totally unjust, especially in light of the fact
that, because my client is a fighter, she wilL probably
receive nothing for future lost wages, and a very small
amount for past lost wages (accrued while she was
hospitalized), it ib indeed poé&aibie that, in view of her
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lack of substantial past medical costs, the largest item of
damage she may receive will be for pain and suffering.

Sec, 09.17.020. PUNITIVE DAMAGES. My client would not be
paralysed today if the manufacturer had listened to its own
safety e”"tineers and remedied the defective condition of the
vehicle- knowledge the company had over four years before my
client was injured. Yet it marketed the product with wild
abandon with millions spent in advertising, without ever
warning the public of the known defects, in "reckless
disregard” of the rights of the motoring public. | believe
that 1 can establish  this fact by "clear andconvincing
evidence"™ as opposed to a'"preponderant e of the evidence",
but do not believe that my client and | should have to do
so, for several reasons. Proving the defendant®s conduct
was in "reckless disregard of the rights of others”™ is a
more difficult burden than proving that the product was
defective or the defendant®s conduct was negligent. In
essence, by proving that the conduct was in "reckless
disregard” of my client"s rights, we have already Bhouldered
a higher burden of proof. I have made a rough estimation of
the amount of money saved by the manufacturer of the vehicle
involved in my case by failure to follow the advice of its
safety engineers and correct the defects in the vehicle.

The company, by my initial conservative calculations, saved
approximately 50 million dollars by not correcting the
defects in the vehicle, | do not believe thecompany should
be allowed to retain this ill-gotten gain atthe expense of
my client and other members of the motoring public.

More 1importantly, this provision bhould have no effect upon
insurance rates because ordinarily insurance companies do
not pay punitive damages. The insurers have“exclusions in
their policies regarding non-payment of punitive damages,
and i1t has been held against public policy to be able to
insure against exemplary damages. Normally the only time an
insurance company is exposed to payment of punitive damages
1b when it has treated its insured in bad faith or in an
unfair manner, by either failing to pay under a policy when
it should have, directly to its insured or his creditors,
(direct bad faith action) or by failing to settle a claim
within policy limits on behalf of its insured (third-party
bad faith claim). I was recently contacted by a woman 1in
Fairbanks who had to undergo surgery 1in order to save her
life and turned the approximate $5,000.00 bill into her
insurance carrier for payment, which it refused, pursuant to
an "exception™ in her policy. She 1is contemplating filing
for bankruptcy because she cannot pay the bill. If no
punitive damages were possible against her insurer, do you



think they would pay her medical bills when they receive a
demand letter from me? Of course not, because if 1 had to
take the insurer to court to obtain a judgment for my client
and could not obtain punitive damages, the carrier®s only
exposure would be $5,000.00 plus Interest and posoibiy
limited attorney"s fees, why Betti** now when the insurer
can invest the money for several yea”s with almost nothing
to lose by failing to pay its insured?

IT the legislature adopts the Judiciary®"s version jf S.B,
377 and awards 50% of punitive damage awards to the state, |
believe that they should be placed ina speciil fund for
tort victims injured by uninsured defendants or by similar
defective products, A system could be established for
example, whereby these tort victims could claim against the
fund, and have a hearing by an administratorof the fund or
a committee to determine how much thevictim should receive,
without even retaining an attorney, subject to review if the
victim was dissatisfied.

Sec. 09,17.025. DAMAGES RESULTING PROM INTOXICATION OR
COMMISSION OF A CRIME. I have no major disagreement with
this proposal, primarily because 1 cannot afford to take a
personal injury case on a contingency fee basis and advance
all of the costs of the trial if there is a good possibility
thut the jury may determine that my client was the "sole
proximate cause™ of his own injuries, and render a defense
verdict, I can envision certain cases where this provision
may have the effect of "tainting”™ the jury with undue
influence being brought to bear by virtue of an instruction
regarding intoxication, especially in products liability
cases. The law at present would allow the jury to diminish
the plaintiff®s award by the percentage of his own
negligence (including intoxication which contributed to the
accident or injuries), hence this proposal is not all that

necessary.

Sec. 09.17.030, ITEMISED VERDICTS. In most states the
attorneys in a case can request the Court to submit special
interrogatories to the jury, which the Judge sometimes does.
While 1 Jo not believe this provision iIs necessary, it may
benefit the insurance industry or the victim. The result of
mandatory itemizing of verdicts may be an increase in the
number of appeals, which would benefit the industry should
the insurers make more money from investments during
frivolous appeals than what they are obligated to pay
victims in interest after an unsuccessful appeal. Should
this happen, 1 would suggest that a constructive trust be
impressed upon the amount which the insurer actually made



during the pendency of the appeal from the amount of the
trial court judgment.

Sec. 09.17.035. PERIODIC PAYMENTS. I concur with the
Comparison, supra, that "the system we nave is not broken;
it does not require fixing in this area." Moreover, |
believe that structured settlements before trial are in the
bast interests of both the, victim and the insurer and in my
own practice have attempted to settle most of my larger

cases with structured settlements. In the actual case
referred to, | will be very happy to settle this case for my
client on a structured basis before trial, and will advise

her to do so. The benefit to the insurer 1is obvious, it can
spread its losses over time, make money on its money (return
on investment 1income, interest, etc.) and thus decrease its
losses. The benefit to the victim is that d structured
award is generally larger than a lump sura amount, and if
structured correctly, can be a hedge against inflation. But
if periodic payments are ordered after a judgment 1is
obtained there will be no reason for an insurer to enter
into a structured §ettlgment before trgal.

Sec. 09.17.040. VERIFICATION OF CIVIL CLAIMS. I see no
problem with thiB at all. It will prevent bad faith claims
on both sides.

Sec. 09.17.055. COLLATERAL BENEFITS. The possibility of
introduction of evidence of collateral benefits at trial
will only have the effect of reducing the settlement value
of caseB. The theory behind the "collateral source rule" 1is
that, in the case of insurance paid for by the plaintiff, or
job benefits bargained «?r by him,, the benefit is one paid
for by the plaintiff in the form of premiums or reduced
salary scale, and the insurer cr defendant should not be
able to claim any credit for *-c»nethlng the victim has
purchased. I have a personal injury client who missed a
substantial amount of work after she was involved in an
accident where her car was totally demolished. She received
"sick-leave pay" from her employer during her recuperation.
During settlement negotiations the insurance adjuster
advised me of this fact and argued that the insurer should
receive a credit for the amount my client received from her
employer. My client was very upset because she has now used
up all of her nick-leave, and if Bhe becomes ill in the
future, will have no benefits. 1 agree with her that the
insurer of the negligent driver should not receive a benefit
from her accrued sick-leave pay which she no longer has.



Sec. 09,17.060. APPORTIONMENT OF DAMAGES. It is difficult
for me to understand how thiB provision will have the effect
of lowering insurance premiums with any degree of certainty.
In my case, for example, the manufacturer will attempt to
blame the accident on the driver of the vehicle, road
conditions, etc., or anything but i1ts defective vehicle.

The vehicle went into a skid at about 30-35 miles per hour
when the driver was shifting from second to third gear, and
the accident did happen during winter conditions with snow
and ice on the gravel road, 1in fact the driver did not have
any liability insurance on the vehicle at the time, but if
he had been carrying the mandatory minimum amount today, hia
insurer"s total exposure would be $50,000.00, or not even
enough to pay my client®"s initial medical expenses. The
driver®s premium would of course be based in part upon the
amount of coverage, or $50,000.00 per person and $100,000.00
per accident pursuant to statute. Now the manufacturer pays
a much higher premium for much more coverage in light of its
total exposure to the public for possible serious injury or
death as a result of defects in its products. In this
particular case, the manufacturer has such a high deductible
that when this case is settled (most likely and what usually
happens 1in civil cases, in part out of fear of huge
verdicts), that the insurer wil! probably have to pay
any part of the settlement.

Products liability cases are difficult to present to a jury,

and often confusing at best. It oftens boils down to which
expert the members ot the jury understand and believe, or a
"battle of the experts™. Thus there is a dist"nct

possibility that the jury could compromise its verdict and
find the driver primarily responsible for my client"s
injuries, with the result that she could recover only a
portion of the judgment from the manufacturer (the driver is
judgment-proof). As between the two defendant < and my
client, who should bear the risk of non-recovery? | submit
that the manufacturer, being at fault, should bear the risk
of not obtaining contribution from the co-defendant, rather
than my client, who was not at fault at all- only a
passenger. Furthermore, with the possibility of the
manufacturer being held primarily liable for the judgment,
and with the huge exposure at risk, there Is no realistic
possibility that the manufacturer®s Insurance premiums will
decrease if this provision 1is passed.

Sec. 09.17.050. CONTINGENT FEE AGREEMENTS. The standard
contingency fee agreement in personal injury cases
nation-wide for years has usually been one-third of the
settlement or judgment with rost attorneys. Sometimes,
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however, 1in expensive (out-of-pocket, at-risk costs advanced
by the attorney) products liability or medical malpractice
cases, or in cases of "thin* liability but serious injuries,
I have heard of 40% or even 50% contingency fee contracts. |1
have never charged more than one-third and sometimes charge
lobs, or 25%, depending upon the case. It is always up to
the client, however, and shopping for an attorney is like
shopping for anything else- if the client can save money, he
can pick the attorney of his choice. 1 have also charged by
the hour on cases and always advise the client of this
possibility, but have only had one client wish to do

this- personal injury victims often cannot even pay their
ordinary bills.

Legally the victim is responsible for all advanced costs
whether or not he or she recovers any money, but as a
practical matter cannot usually reimburse the attorney,
which the lawyer loses in the event of no recovery, in
addition to any fee for all of his work on the case.

Doctors charge a lot for their time to take depositions and
testify- from a conservative $200.00 per hour to $1,000.00
per hour and more. These considerations, plus the case
where there is no recovery, are basically the reason for
contingent fee agreements. The proposal limiting foes to
25%, or less than the prevailing 33 1/3% is merely an
attempt by the insurance Industry to deter plaintiff’s
attorneys from pursuing the wore expensive cases with
possibilities of higher damage awards.

One of the articles I read recently stated that 37% of every
dollar expended by the industry in awards went to insurance
defense fees. The problem with tho apparent limitation on
defense fees to 25% is that it cannot be checked or
controlled. In a serious case with potential huge
liability, the insurer will not tie the hands of its
attorneys to 25% but will simply allow the defense firm to
"pad™ the bills on other cases to "comply” with this
provision. And what about putting a limit on the amount of
costs the insurer can expend in defending a case? Most
importantly there are no victims complaining about the
contingency fees charqged--only the insurance industry. The
Senate Judiciary version is preferable.

Sec. 09.30.070, INTEREST ON JUDGMENTS. I concur with the
position of the above-relferenced Comparison. However, 1in
tr.e Finance Committee version, the jury would be allowed to
consider prejudgment interest to be added to the award,
which will probably result in lower verdicts, since the jury
will try to compute in the interest in its award. |If the
insurance industry wants to introduce evidence of
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Representative M. Mike Miller
Alaska State Legislature

Pouch V (MS 3100)
Juneau, AK 99811

Dear Representative Miller:

GE QFE

The end of the legislative session is nearing and 1in this

year being no different than years past, there 1is an urgency to
"pass®>certain legislation. One item of legislation is the so
called "tort reform"™ legislation. One of your members was quoted

in the Anchorage Daily News on April 21 of saying that no

legislator wanted to vote against tort reform 1in this election

year.

All of us know political realities result in passage of

some

legislation which 1is not necessarily favored by the people voting

for it but it is supported because it is "popular™. My concern
is that there 1is two kinds of tort reform. 1) "tort reform®"1 that
may be beneficial and, 2) "tort reform”™ which 1is devastating to
the victim"s of accidents. Those of you who support legislation

falling into this second category will be met next fall with

charges that you "declared war"™ against victims, that you support

discrimination against the young and elderly, or that you are

an

unthinking, unfeeling extension of the insurance establishment.
My point 1is that jumping on wrong tort reform bandwagon may have

more adverse effects that not supporting tort reform.

I would like to discuss some of the provisions of HB 532

as

reported from the House Labor and Commerce Committee. My general
comments apply to some of the Senate bills also. IT HB 532 is

passed it would clearly justify labeling it"s supporters is
"public enemy number 1." Section 09.17.010 entitled
"Noneconomic Damages"™ provides as follows:
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"lIn an action to recover damages for personal
injury based upon negligence, damages for
noneconomic losses shall be limited to 25 per—
cent of the present value of the damages
awarded for economic losses, or $500,000
whichever amount 1is lower."

When 1 first learned of this provision T thought someone was

engaged 1in a very macabre joke. The effect of this provision
would be to shut down the existing system for personal 1injury
recovery in all but very few cases. Even 1in those few cases

where a recovery 1is pursued the best possible result for the
injured plaintiff would still be a grossly 1inequitable result. |
will lay out some examples below which are not atypical, which
show the effect of this amendment.

EXAMPLE #1:

A 40 year old father of three suffers a moderately serious
personal 1injury when a drunk driver runs into his vehicle. The
victim is off work for six months for a loss of $20,000 1in ear —
nings (not covered by workers compensation or other 1ins ranee)
and he has a $50,000 medical bill (not covered by any 1insurance).
He 1is able to return to work at the end of six months but must
walk with a cane for the rest of his life. He 1is wunable to
engage 1in any outdoor activities or any other vigorous physical
activities which were extremely 1important to his life. He is in
constant pain. Though the injuries are not so severe that he
cannot perform his work, at the end of each day he lacks the
energy to engage 1in significant activities with his family. In
summary both his Ilife and the life of his family have been
drastically changed by this 1injury.

The total amount o0~ economic damages are $50,000 1in medical
expenses and $20,000 in lost wages. The maximum the victim could
recover for noneconomic damages would be $17,500 for a total
maximum recovery of $87,500; $50,000 of which goes to pay the
doctor®"s bills and $20,000 of which reimburses him for the wages
he lost on the job. The $17,500.00 1is to pay for his noneconomic
problems the rest of his life - 32 to 38 years.
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If there is a dispute over responsibility, the victim must
employ an attorney. Under the current status of the law attor —
neys which handle cas”s through litigation charge from 25 percent
to 40 percent of the recovery. Furthermore, the plaintiff 1is
usually required to pay the expenses of litigation from their
share. Attorney"s which have to litigate the case through trial
usually lose money under these arrangements, attorneys will
represent injured people on an hourly basis but the contingent
fee 1is used generally because the 1injured can®"t pay hourly rates.
If the attorney only took 25 percent of the total recovery of
$87,500 (that would be $21,875) and the cost of litigation were
only $5,000, the plaintiff would end up with $60,625 from which
he would have to pay medical expenses of $50,000. $10,625 would

him for his
injuries for the rest
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wage loss. The total economic damages are $1,000 and the total
noneconomic damages are $250. Of course an attorney would not
even be interested in looking at sue*, a case because there 1is no
way that he could receive any payment.

Example #1 1is not atypical at all. Example #2 1is not atypi —
cal. Example #3 1is only atypical because of how the injury
occurred but if that example were modified to the loss of sight
in a simple automobile accident the result would be the same. If

legislation of this nature 1is to be passed the legislature should
instead simply aboiish the tort system of recovery and require
everyone to fend for themselves. No one 1is advocating that that
occur but the effect of passage for 09.17.010 would be the same.

Senate legislation which places a $250,000 upper limit on
noneconomic damage is less offensive but it will devastate the
seriously injured person, while allowing the slightly injured
person Lo be made whole. Is that justice?

AS 09.17.035 regarding "Periodic Payments™ 1is an objec—
tionable provision as it is written because of internal 1incon—
sistencies and ambiguities. Sections A through D of that statute
seem to provide that the Court, if it determines it is 1in the
injured plaintiff®"s best interests, may reauire the defendant to
pay into the Court sums of money for future damages and the Court
would administer those funds for the injured person. Under cer —
tain circumstances that is appropriate. However sections E and F
of that statute indicate the defendant would only have to make
periodic payments into the Court and the Court would disperse the
funds to the 1injured plaintiff. That 1s 1inappropriate because
should the defendant become 1insolvent the injured plaintiff may
not receive his or her future payments. Furthermore, allowing
the defendant to continuing using the money which the plaintiff
has jJjustly won places the injured plaintiff at risk. IT those
monies are paid to the Court and the Court administers those
monies after determining that it is in the best interests of the
injured plaintiff, this would be appropriate. On the other hand
crear.ing this additional burden for the Court will 1increase the
confusion of administering recoveries.
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Thus, in analyzing tort reform legislation regarding
periodic payments each of you should distinguish whether these
periodic payments are going to allow plaintiffs who have fought
their battle completely through the Court, paid the costs of the
battle and still be faced with losing what they had already won.

AS 09.60.010 contains two provisions which are particularly
offensive. The first provision would abolish what 1is known as
"Rule 82" Attorney"s fees. It is true that Alaska 1is the only or
one of the only jJurisdictions 1in the United States which allows
the prevailing party to recover attorney"s fees from the 1losing

party. Rule 82 does not allow actual attorney®"s fees but instead
the amount of attorney"s fees awarded by the Court are usually 20
to 80 percent of actual attorney®"s fees. The Court has discre—

tion in this area.

The abolition of Rule 82 attorney"s fees will result in more
litigation and fewer out of court settlements. Under Rule 82
both sides recognize that if they are not successful in pre—
vailing they will have to pay the actual costs of the other side

and a healthy sum toward the other side"s attorney"s fees. These
factors must be calculated into the risk of going forward with
litigation or not. Rule 82 attorney"s fees apply to both sides.

Without the award of attorney"s fees defendant®s will be
more inclined to take unreasonable positions 1in pushing cases to
trial because they now if they lose all they will have to pay 1is

a judgment and their defense costs. If they win all they will
have to pay 1is their defense costs. Plaintiffs will push tenuous
cases to trial which should be settled because if they lose, all
they will have to pay is the cost of litigation. Personal injury

plaintiffs do not even have to pay attorney®s fees if the case 1is
handled on a contingent fee basis, as most of them are.

In addition, there is a more fundamental reason for Rule 82
fees than what 1 have just laid out. IT an injured person must
pay attorneys fees to collect what he 1is jJjustly owed he 1is not
made whole even after a successful conclusion of the case, if
litigation costs and attorney"s fees are deducted from his reco—
very. This 1is inherently unfair. Rule 82 reduces the extent of
the unfairness somewhat.
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Rather than the abolition of Rule 82, Rule 82 should be
amended to require that the losing party should pay the actual
reasonable attorney®"s fees incurred. This would create strong
incentives for the litigants to determine early on what the
merits of their case are so they do not end up burdened with the
full amount of attorney®s fees 1incurred by the other side. Such
a provision would reduce litigation.

The second provision of AS 09.60.010 which is offensive per —
tains to permitting a party to petition the Court to determine
the reasonableness of attorney®s fees after the work has been
done. Though 1 have no objection to examination of attorney®"s
tees agreements, to create a provision which would allow an
agreement entered into between the attorney and his clients to be
modified by the Court after the attorney has fully performed the

services contracted for is unfair. Furthermore, such a provi—
sion creates a situation where unrest can occur between the
attorney and the client. IfT there 1is evidence of attorney®"s
engaging in overreaching or unethical conduct, this snould be

reported to the Bar Association for an indepth analysis.
Legislation which would place more teeth 1in the Bar Association

fee arbitration process may be appropriate. My perception of the
proposed legislation 1is vague because the statute 1is vague as to
what it is attempting to accomplish. Since there 1is currently a

fee arbitration mechanism for the Bar Association, it is unclear
to me whether this proposed legislation 1is designed to accomplish
what the fee arbitration already accomplishes.

There are other provisions set out 1in HB 532 that greatly

concern me. Such as modification of joint and several liability
and the provision as to collateral sources. However, these pro—
visions have some reasonable, equitable basis and at least can be
justified from an intellectual standpoint. By the same token,

provisions that clearly are designed to reduce the costs of liti—
gation such as requiring arbitration on disputes 1involving

$75,000 or less clearly are supported by me. There are numerous
other provisions 1in the bill such as itemized verdicts, verifica-—
tion of court claims, contributary fault and the effect of a
release which either d<~ not change the law at all, simply codi —
fies w.iat is 1in existence or does clarify what the law 1is. |
support these provisions.
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The provisions which I have outlined above, limitations of
recovery of noneconomic damages, periodic payments controlled by
the defendants, abolition of Rule 82 attorney"s fees, and
impending on the rights of attorneys to contract with their
clients (in descending order of importance) are vigorously
opposed. Any legislator who votes for legislation that will
clearly limit the rights of an injured person will have to face
the music on election day, particularly in light of the fact the
evidence overwhelmingly establishes that 1insurance rates will not
decline jJjust because tort reform 1is passed; even tort reform
limiting the rights of recovery 1injured people.

As | review this letter 1 realize some of you may view this
as an attempt to intimidate or 1improper y influence the legisla-—
tive process. That 1i1s not my desire, instead, | simply want to

point out to all of you that the tort reform/insurance "crisis"
issue should be determined based upcn the facts and what 1is right

and proper for Alaskans. It should not be based upon who will
and will not receive votes. Unfortunately all too often indivi—
duals in your position must keep 1in mind what will happen at the
ballot box. Hopefully your basic principles and beliefs as to
what 1is right and wrong dictate how you vote a~ opposed to
whether it will result in your reelection or not. In this

instance voting for reasonable tort reform and against oppressive
tort reform is not only the politically appropriate thing to do
but is also the just and moral thing to do.

Yours very truly,

ETD:jo
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April 29, 1986

Representative M. Mike Miller
Alaska State Legislature
Pouch VvV (MS 3100)

Juneau, AK 99811

Dear Legislators:

The Legislature is engaged 1in enacting legislation to solve

the insurance crisis. That proposed legislation 1is generally
referred to as "Tort Reform"™ legislation. Finding a solution to
the "insurance crisis”™ 1is extremely important because the high

insurance rates or simply the lack of insurance coverage 1is of
dire concern to those who have worked so hard to accumulate
something and are faced with the prospects of losing it if they
make a mistake for which they are not 1insured. The idea 1is to
enact legislation which will result in insurance rates coming
down and the availability of insurance 1improving.

In response to these needs "tort reform” legislation has
been proposed. However, not even the 1insurance 1industry believes
"tort reform” will lower 1insurance rates or improve the availabi —
lity of the insurance. These are hard, cold facts.

Other jurisdictions where tort reform has been enacted such
as lowa, Pennsylvania, California and Quebec, Canada have the
same high 1insurance rates or wunavailability of insurance rates as
jurisdictions where changes in the law have not occured.

Given these facts why is the legislature entertaining pro—
posed tort reform legislation? There are a multitude of answers
to that question and they are not particularly pleasant. First,
an insurance crisis exists and constituents are up in arms about
the high insurance rates and the unavailability of insurance.
Second, the insurance industry though not being able to state
that insurance rates will come down and the availability of
insurance will increase, blames the problem of high insurance
rates on the tort system. The insurance industry begrudgingly
admits their primary problem at the present time is not the
result of large jury verdicts but instead the sharp decline in
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interest rates and poor underwriting practices. Third, since no
other solution to the insurance crisis 1is known, reforming the
tort system makes it seem like something 1is being done. Fourth,

1986 1is an election year and legislators want to be able to tell
their constituents they have done something about che 1insurance
crisis.

ITf you vote for laws which affect the ability of injured
people to recover for their injuries you better be able to
explain to your constituents why! Also when you tell them what
great things you have done to end the 1insurance crisis you better
be prepared to explain 1) why the rates have not come down and 2)
why the availability hasn®t 1improved.

The bottom line is that 1if tort reform 1is passed it will not
be because it will accomplish a legitimate purpose. Instead it
will only pass because of political expedience. The cost of that
political expedience, if the proposed legislation 1is enacted,
will be borne by those less vocal members of our society, the
future victims of serious accidents. I perdict those victims
will become very vocal if they feel the effects of politically
motivated legislation and you will feel the results of their
wrath .

Yours very truly,

ETD:jo

cc: Editor, Anchorage Times
Editor, Anchorage Daily News
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April 29, 1986

Rep. Mike M. Miller

Alaska State Legislature
Pouch V (MS 3100)

Juneau, AK 99811

RE: Tort Reform Proposed Legislation
Dear Representative:

I previously wrote to you regarding the issue of Tort

Reform. You will recall that 1 sent you copies of numerous
newspaper articles which have been written about our client,
Linda Bennett, a blind girl who was injured in an automobile

accident.

I am writing to you on this occasion with reference to two
bills, House Bill 506 and Senate Bill 404. Both of these

bills authorize joint insurance arrangements through which
participating members agree to pool contributions 1in order

reduce the cost of insurance coverage through purchasing
group basis. The Mouse Bill specifically authorizes
municipalities, school districts, regional educational

attendance areas and regional electrical associations and

others to form such participating jJjoint 1insurance
arrangements. I believe that the 1idea behind pooling

arrangements 1is that if municipalities throughout the state

purchase 1insurance as a group, they can possibly get it

lower premium. This is indeed true of other kinds of group

insurance arrangements, including Iliability insurance.

personally have handled several cases in which individuals
residing in rural areas throughout Alaska have been either

killed or have been seriously injured as a result of
negligent conduct by employees of municipalities, school

districts and public utilities. It is the observation of
both myself and my partners that the number of catastrophic
injuries or deaths that occur on an annual basis 1involving
school districts, utilities and municipalities are not great

in number, but that the insurance premium charged by the
insurance companies for individual policies 1is extremely

to
a

high.. That is to say tnat it appears that the municipalities
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are each being charged a premium for insurance which covers
for all claims made on a statewide basis. It appears to us
that there is an excessive amount of liability insurance sold
to municipalities in similar groups 1in the state and th-nt if
one policy were sold to cover all of the municipalities, the
premium charge for such a policy would not be appreciably
higher than the individual premium of any one of the
municipalities currently purchasing insurance.

In addition, these Dbills would permit municipalities to pool
money to pay claims outright without buying 1insurance. This
would also greatly reduce the cost of insurance to the
outlaying municipalities, school districts and utilities. In
addition, since this is legislation which would simply

provide the option and would not mandate any pooling
arrangements, | cannot see any harm which would result from
its passage. In short, in view of the "insurance crisis"”
currently affecting this type of entity, it appears tha*- this
is very favorable legislation.

It is my understanding that House Bill 506 was referred to
the finance committee currently chaired by representative Al
Adams of Kotzebue. It is also our understanding that the
Alaska Municipal League has formally endorsed this
legislation and has urged its passage, particularly for the
benefit of remote communities such as Kotzebue, Nome and
Barrow. I personally do not understand why these bills are
being held in committees while the Tort Reform Legislation,
which would greatly reduce the fair compensation paid to

victims 1is being pushed so heavily. The so called Tort
Reform will have a direct financial 1impact upon citizens of
the State of Alaska. The pooling arrangements permitted by

these two bills will not result in any Jlosses to anyone other
than the 1insurance companies who wish to continue collecting
high insurance premiums from municipalities on an individual
basis rather than allowing them to either be self insured on
a group basis or purchase group 1insurance. Experience in the
insurance industry has proven that selling coverage and
spreading risks on the basis of a group, such as group

medical 1insurance, group life insurance, fleet liability
insurance for automobiles and other types of group insurance
prove to be more economical. The Legislature has previously

allowed the doctors to form a statewide organization to
purchase Jliability insurance for medical malpractice on a
group basis. This legislation will result in a direct
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reduction in governmental costs to the Jlocal governments, the
state government and the federal government which all
currently subsidize the 1local governments 1in rural areas.
Operating as a group will also give the smaller entities much
more bargaining power when it comes to the question of
purchasing insurance and fixing the premiums. At the present
time, the small school district or municipality has no
bargaining power when dealing with the Jlarger insurance
companies from outside of the state. Passage of these bills
will go to the heart of the problem of reducing insurance
premiums rather than simply reducing the awards to the
victims. Reducing the rewards to the victims simply
increases the profit margin realized by the 1insurance
companies.

In closing, I would strongly urge that the Legislature
consider these two pieces of legislation as a means of
partially resolving the so-called insurance crisis.

Very truly yours,

KENNELLY, AZAR & ilONOHUE, P.C.

WJD/adk



Alien R. Cheek
Attorney at Law
Northward Building, Suite 214-G
Fairbanks. Alaska
99701
907-456-8538

April 29, 1986

RE: LIABILITY INSURANCE CRISIS AND TORT REFORM LEGISLATION
Dear Legislator:

Please find enclosed information regarding the liability
insurance crisis. My clients and your constituents- are very
concerned that spokesmen for the 1insurance 1industry have
indicated that Iliability premiums will not be reduced if
tort reform legislation 1is enacted. As is indicated 1in the
article entitled "Taming the Latest Insurance Trisis""
printed in the New York Times, April 13, 1986 edition:

"Perhaps most significant, insurance companies have
consistently refused to reduce their rates 1in exchange for
legal limits on liability. If their problems were traceable

to the civil justice system, then they should jump at the
offer.

I strongly urge you to vote against any tort refornm
legislation unless and wuntil the 1insurance 1industry comes
forward with sufficient financial information with which tc
determine whether oi not the present Iliability insurance
crisis 1is in fact the product of the industry®s own
price-cutting policies cf recent years. /additionally, any
tort reform legislation which would of necessity limit the
exposure of the insurance industry should be tied into a
definite and substantial reduction 1in insurance premiums to
the Alaskan consumer. It is further my opinion that all
tort reform legislation should be tabled pending a further
in-depth analysis of the extent of the problem and other
possible solutions to this problem.

Sincerely yours,

ALLEN K. CHEEK

Enclosures
ARC/ej
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Alaska State Legislature
Pouch V
Juneau, Alaska 99801

Re: Tort Refornm
Dear Legislators:

I am a personal 1injury victim and |1 oppose the
insurance "crisis"-tort reform effort changing our system of
civJl justice, The present system gives an injured person a
fighting chance for justice and reasonable compensation
against rich and powerful corporations and insurance
companies. Limiting economic damages 1is unfair because
sometimes people are damaged by wrong doers 1in important
ways that are not just tied to the economic losses of wage
loss and medical bills.

The day to day 1living of the physical pain and
mental anguish generated by some physical injuries deserves
fair compensation. The juries and the courts have good
sense and judgment to base these kinds of losses on what our
society thinks 1is fair.

Changing our civil system and taking these
decisions away from the courts and juries will not lower
insurance rates. You already have evidence 1in front of you
that the 1insurance 1industry 1in Alaska is profitable. The
statement that premiums will be lowered if you adopt tort
reform is not supported by the experience 1in the Canadian
Provinces where the tore reform, as proposed 1in Alaska, is
already 1in place.

Changing our civil jJjustice system won"t lower the
insurance rates. Please leave the system intact and 1in the
hands of responsive and responsible members of the
community, the jury and the court.

Three hundred years of careful development through
the legal system of injured persons rights should not be
blown away by a short term crisis created by the insurance
industry®s own financial mismanagement.

Sincerely yours,



2412 West Marston Drive,
ANCKCRaGE,99517.

April 24,°86,

Jrs Drue Pearce,
Representative, State House,
POUCH V

Juneau 99811.

Dear vrs Pearce, ..

Many thanks for your letters that | have rec—
eived from tire to tire indicating your current legislative
activities,feelings and philosophy. 1 did not vote for you,
because of an opposing opinion on the bbortion questicn-among
other things- but it was nice to near from you all the same.

Moreover, 1 should be interested to know how
you intend to vote on the Tort Reform question..._H.B. 532
and/or its amendments,or its evolution into a higher stage
at the CSSE level. For® what they are worth, | have included
some thoughts and possible alternative options that might be
considered.

$250.C00

Is this what a Christa McAuliffe,a Judy Resnick,
a Ronald McNai-r,or a Mitsue Onizuka are worth? or a schoolchild
hit by a School Eus or crushed by a reversing dumpster?
Isn ™t there a skein of accountability and personal negligence,
in all the motor vehicle, aircraft and other disasters that
have-plagued this country the last decade, to sav nothing of
the havoc wreaked bv intoxicated drivers? Will this linmit
of this figure encourage®™ a more cavalier attitude?

Is this figure to be carved in stone, and remain
the limit throughout the hereafter,irrespective of the purchasing
power or other factors?

Legal ramifications

It is my understanding that there are nov; in
force certain limitations in other states on the amounts of
plaintiffs ” damages. In one state,however, | believe that there
have already been constitutional challenges in court.(lllinois?)
One might wonder whether this bill might be passed .only to have
it nullified in the Supreme Court.

Other considerations

I/. The establishment of a reserved specific fund to
e withdrawn from the permanent Fund for the care of victims



permanently cripplfB as a result of the acti<SR of underinsured
tortfeasors. Not a very popular idea in these days of belt-
-.tightening, and there is a risk that the money might be a
target for less scrupulous claimants or their representatives.

Or else the State might provide alternatively,medical/surgical care
in kind for those legitimately permanently injured plaintiffs.

In a sense,and in another field*, the State does do this for those
permanent residents who need medical care, irrespective of
status,through the Pioneer Home system.

2/. A fact which stands out in remarkable clarity is
that against both the members and the institutions in the
Public Health Service,The Army and U.S. Air Force Medical service,
medical services in Canada and the European National Health
Systems,malpractice-actions are rarely,*if ever,heard of, although
they undoubtedlv exist in smell numbers. * a-
This might suggest that one way to deal with the malpractice
insurance crisis would be to offer surgeons and high risk doctors
salaried e-"oloyment in a State Medical service,one of their
emoluments to be an ongoing guarantee of permanent indemnity
against- medicolegal claims. 1| imagine the shriek going up from
the profession at this suggestion, but it might certainly solve
the medical insurance dilemma. Another thing is that the afore—
mentioned systems always take care of their”own"™ if complications
from surgery or other <care should occur.As Inoted~claims against
the excellent doctors at ANS are very rare.

3/. Another option that might be considered might be
the institution of specialization in trial law as is found in
other English-speaking countries.B- this means®a "solicitor"
would triage or filter off the irrelevant claims, and solicit
the services of a barrister for those of merit. This works well
in Canada,but I can foresee the agonies of those who would have
to put in extra years of "taking silk" under this arrangement,
but it would prevent the filing of nuisance claims by young
attornies under the pressure of meeting their overheads.
Against this, attornies often risk tens-of thousands of their
own resources on the risks of an action for injury.

However, if the financial side could be taken out of the dilemma,
I believe that all parties would benefit; this includes high
surgical fees,which in part are necessary to cover monetary
practice expenses.

The above are suggested as a sort of compromise
of which any might be considered so that all concerned may be
happv-or equally unhappy-bearing in mind that to a legislator
the options may make total parliamentary nonsense.

. i A

Sincerely,

Stanley Austin.

sa

cc:Clocksin, Hanley et al.
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Rep. M. Mike Miller
P.0. Boy V
Juneau, Alaska 99811

24 April 1986

Dear Mike:

The tort re-form situation seems quite tangled. Attached 1is
a lean, simple solution, based on improving what we have
already. I*"m not so outrageous as to believe this is
complete answer, but | hope it helps.
The obvious objectives of tort reform are:
A. Lower settlement costs.
1. Lower insurance rates.
2. Insurance available to those who need 1it.
B. Speedy settlements, fewer court cases.
In addition, there is another objective that has great
appeal for me and for many others;
C. Minimum government involvement.
1. No fixed recovery rates for particular injuries,

ji.. No fallible committees to make determinations,

No limitation on contingency fees.

A. Maximum operation of the free market system.

My proposal for tort reform may be sufficient to meet these

objectives. I have also provided some of the reasons
believe it will work.

I urge you and the other members of the legislature to

enact

a set of cautious changes like these first, and to monitor

the results. Major reforms may not be necessary 1in order

achieve the objectives.

Thank you -for your consideration.

Sincerely,

to



Adasiak Professional Services
1835 Crescent Drive
Anchorage, AK 99508

TORT RER
Im prove a

A, The Interest Penalty "Spur" to Settlement

(Code of Civil Procedure Sec. 09.30.065)

1. Plainti-f-f or defendant makes offer of judgement.

2. If final verdict is less than the amount: offered,
then

3. Opposing party must pay, 1in addition to the

settlement amount, a penalty of interest at the
rate of 3 points over the prime rate, computed on
the verdict amount from the date of the offer.

4. Change the basic interest rate on judgements from
from 10.57 to 13.57. (Sec. 09.30.065).

B. The "Blind Box1 to Improve the Settlement Climate

1. If both parties wish to make offers of jJjudgement, a
"blind box"™ is created.
a. Offers are submitted to the "blind box."
1. Offers are converted to a common base
when necessary to facilitate comparison.
b. A neutral party monitors the o