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Some facts about t%rt reform
by Kick Friedman

Do Americans sue more often than citizens 
of other nations?

No. According to a recent survey, when com­
pared with citizens of other industrialized 
nations. Americans are really quite normal in 
terms of their tendency to sue. ranking in the 
same range as citizens of England. Ontario. 
Canada. Australia. Denmark. New Zealand. 
(S ource: Galanter. Marc. "Reading the Land­
scape of Disputes: What We Know and Don't 
Know (and Think We Know) About Our 
Allegedly Contentious and Litigious Society." 
31 IJ.C.L.A. L. Rev. 4.53-56 (October. 1983).

Are we more likely to sue than we used to 
be?

No. When the population increase is 
taken into account, there is no indication 
that Americans are now more likely to sue 
than they used to be. (Galanter. sup -a . p. 40. 
fn.l: Selvin and Ebener. "Managing the Un­
manageable: A History of Civil Delay in the 
Los Angeles Superior Court, The Institute for 
Civil Justice Rand Corporation (1984). p. 34.) 
What then of statistics that show nearly twice 
as many civil actions were filed in federal 
district courts in 1983 as in 1977? As Pro­
fessor Galanter explains:

One third o f  this whole increase consisted 
o f a jump from 6 0 0  to 41 .000  cases filed by 
the federal government to reclaim overpay­
ment o f veterans' o r Social Security benefits 
o r  to collect on student loans. The next 
largest gain was an increase from  3 .0 0 0  to 
2 0 .0 0 0  in claims to restore disability pay­
ments cut o ff by the Reagan Administra­
tion . . .  these numbers reflect sjkciPc social 
and political events and don't point to any 
across-the-board increase or decrease in 
litigiousness.

("Americans' 'Litigation Binge' Is a Myth," 
U.S. News <Sc World Report (November 1984, 
emphasis added)

Are verdicts getting larger, are juries run­
ning wild?

There is not much data on this issue, but 
what there is. is being misused by critics of 
our judicial system. Most statistics come from 
Jury Verdict Research. Inc. (JVR). JV'R itself 
notes its statistics are incomplete, and that it 
is more likely to catch large than small ver­
dicts. Additionally, its statistics do not include 
defense verdicts—that is, where no money is 
awarded. While there were 360 verdicts of 
SI mil'ion or more in 1983. JVR states:

W hile  an award o f  one m illion do lla rs o r 
more may appear unreasonable at first 
glance, these are generally made to seri­
ously injured plaintiffs, and the jury's deci­
sion to grant such a verdict is usually based 
upon testimony presenting legitimate com ­
putations o f the p la in tiffs projected lost 
earnings and the medical expenses 
necessary to sustain him fo r life.

JVR goes on to state that most million- 
dollar verdicts are awarded to plaintiffs who 
are permanently paralyzed, brain damaged, 
are killed, or who have lost a leg. arm. or 
both. JVR concludes:

The overwhelm ing m ajority o f  m illion- 
do lla r verdicts are awarded in cases where 
the plaintiff has been set usly iniured o r is 
completely disabled and may require 
medical care for life . .  |IJt should alwavs be 
emerr.bered that awards o f this magnitude 
remain unusual and are rare ly considered 
the norm .
Most statistics citing rapid increases in 

the size of verdicts do not take account of 
rapid inflation, or medical costs—which are 
rising even faster than the inflation rate.

Are medical malpractice’ claims more fre­
quent than they used to be?

Yes. Medical malpractit. claims over the 
last decade have grown at most, at an annual 
rate of 3.4 percent. Why? The Florida Gover­
nor's Task Force on Medical Malpractice 
concluded:

The increase in malpractice actions can be 
attributed to a variety o f factors. W ith 
health insurance and government funding, 
mnre people have access to  medical care. 
Technological advances have increased the 
risks o f iatrogenic injury. Care is being 
rendered in a variety o f  locations and the 
number o f providers has not only increased 
but care by specialty has increased. There 
are significantly more variables, more 
actors, more settings, more procedure.. and 
more risks.
"TowaiJ Prevention and Early Resolu­

tion. Report and Recommendations of the 
|Florida| Governor's Task Force on Medical 
Malpractice." (April 1985) p. 34.

Has the size of medical malpractice claims 
increased?

Yes. St. Paul insurance company 
reported a growth rate it. the size of claims 
which averaged 8.4% fot the years 1981— 
1984. Keep in mind, however, that a large 
portion of medical malpractice verdicts reflect 
a significant amount for victims' past and 
future medical expenses. During this same 
time period, the Medical Cost Index (MCI) 
grew at an annual average rate of 10.5%, and 
the national health care expenditures (HCE) 
grew at an annual average rate of 13.3%. In 
short, nothing indicates that awards are grow­
ing at a greater rate than the damages they 
are meant to compensate.

By the way. researchers have consistently 
found that, by and large, jury verdicts in 
malpractice claims are based primarily on 
rational decisions about actual injuries to 
malpractice victims, and, in fact, generally 
u nd c rco m p e n sa tc  the victim of medical care­
lessness. (Danzon. 'The Frequency nad 
Severity of Medical Malpractice Claims," The 
Institute For Civil Justice, Rand Corporation 
(1982) p. 7: "Medical Malpractice Claims: 
Synopsis of the HEW/Industry Study of the 
Medical Malpractice Insurance Claims." 
Health Care Financing Administration. U.S. 
Dept, of Health Education and Welfare, 
HCFA-02108 (1979) at p. VI-3.)

Arc medical malpractice insurance prices 
the cause of rising health care costs?

No, Total malpractice insurance 
premiums paid in 1984 am-untcd to approx­
imately one-half of one percent of the 
amount Americans spent on health i are that 
year. (A.M. Best's Casualty Loss Reserve 
Development 1985; Gibson. "National Health 
Expenditures. 1983." 6 Health Care Financ­
ing Review 1 (Winter 1984).) in fact, since 
1976. the cost of malpractice insurance has 
been steadily declining as a percentage of 
total health care costs. (Statistical Abstract. 
People's Medical Society (February 1985). 
A.M. Bests, su p ra .) In 1983. the average 
American spent nearly SI.500 on health care. 
(Gibson. "National Health Expenditures.
1983." su p ra .) , of that, only S6.08 went o 
malpractice insurance premiums. (A.M. 
Best's, su p ra .)

Arc malpractice premiums placing an unrea­
sonable burden on physicians?

No. In 1984 the average Amercian physi­
cian spent only 2.9% of his or her g ro s s  
income (currently estimated at around 
S20U.0U0) on medical malpractice insurance. 
(Kirschncr. "Is Your Practice Begging for 
More Money?." Medical Economics 214. 230 
(November 12. 1984)) This is slightly more 
than the 2.3% spent on "professional car 
upkeep." but quite a bit more than the 1.2% 
spent on continuing education. (Id.) Even 
neurosurgeons, who pay the highest per­
centage of gross income of any specialty, are 
spending only 5.8%. (Id.: See a lso. Danzon, 
Duke University. "Evalution of the Current 
Malpractice System," Abstract of presentation 
delivered at The Urban Institute's National 
Medical Malpractice Conference, Feb. 21-22. 
1985). Fifty-seven percent of doctors spend 
less than S5.000 on malpractice premiums, 
while only 12% spend over $15,000. 
(Kirschner. su p ra , at p. 229.)

Do lawsuits .gainst doctors serve any 
purpose besides compensating victims of 
malpractice?

Yes. It has been estimated that as many 
as 10 percent, or 50.000 of Americas doctors 
are impaired, cr unable to practice medicine 
with reasonable skill because of physical or 
mental illness, or excessive use of drugs or 
alcohol, ("impaired Physicians: Medicine 
Bites the Bullet," Med. World News. July 24.
1984.)

A very small percentage of doctors are 
responsible for a disproportionate number of 
malpractice claims. For example, a study by 
the Florida insurance commissioner revealed 
that, from 1975 through 1982. a group of 
"repeaters,'' comprising only 0.7% of the total 
number of Florida physicians, were respons­
ible for 24% of the claims in which payments 
were made. The good doctors subsidize this 
careless minority. If you are a bad driver, your 
insurance goes up. If you are a bad doctor, 
the insurance of all doctors in your field 
goes up—good and bad pay the same-size 
premium.

State medical disciplinary boards are 
generally ineffective in weeding out doctors 
who pose a threat to disciplinary' action per 
one thousand doctors. (Wolfe. Sidney M.,

Tort reform bill pending in Juneau
HOl'SE BILL/SENATE Hll.l.
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Are medical malpractice insurance prices 
the cause of rising health care costs?

No. Total malpractice insurance 
premiums paid in 1984 amounted to approx­
imately one-hall of one percent of the 
amount Americans spent on health care that 
year. (A.M. Best's Casualty Loss Reserve 
Development 1983: Gibson. "National Health 
Expenditures. 19S3." 6 Health Care Financ­
ing Review 1 (Winter 1984).) In fact, since 
1976. the cost of malpractice insurance has 
been steadily dcclir ing as a percentage of 
total health care costs. (Statistical Abstract. 
Peoples Medical Society (February 1985). 
A.M. Bests, su p ra .) In 1983. the average 
American spent nearly SI,500 on health care. 
(Gibson. "National Health Expenditures. 
1983." su p ra .), of that, only S6.0S went to 
malpractice insurance premiums (A .'I. 
Best's, su p ra .)

Are malpractice premiums placing an unrea­
sonable burden on physicians?

No. In 1984 the average Amercian physi­
cian spent only 2.9% of his or her g rass  
income (currentlv estimated at around 
S200.(XK)i on medical malpractice insurance. 
(Kirschner. "Is Your Practice Begging for 
More Money?." Medical Economics 214. 230 
(November 12. 1984)) This is slightly more 
than the 2.3% spent on "professional car 
upkeep," but quite a bit more than the 1.2% 
spent on continuing education. (Id.) Even 
neurosurgeons, who pay the highest per­
centage of gross income of any specialty, are 
spending only 5.8%. (Id.: See also. Danzon. 
Duke University. "Evalution of the Current 
Malpractice System." Abstract of presentation 
delivered at The Urban Institutes National 
Medical Malpractice Conference. Feb 21-22. 
1985). Fifty-seven percent of doctors spend 
less than S5.000 on malpractice premiums, 
while only 12% spend over S15.900. 
(Kirschner. s u p ra , at p. 229.)

Do lawsuits against doctors serve any 
purpose besides compensating victims of 
malpractice?

Yes. It has been estimated that as many 
as 10 percent, or 50.000 of America's doctors 
are impaired, or unable to practice medicine 
with reasonable skill because of physical or 
mental illness, or excessive use of drugs or 
alcohol. ("Impaired Physicians: Medicine 
Bites the Bullet," Med. World News. Julv 24. 
1984.)

A very small percentage of doctors are 
responsible for a disproportionate number of 
malpractice claims. For example, a study by 
the Florida insurance commissioner revealed 
that, from 1975 through 1982, a group of 
"repeaters." comprising only 0.7% of the total 
number of Florida physicians, were respons­
ible for 24% of the claims in which payments 
were made. The good doctors subsidize this 
careless minority. If you are a bad driver, your 
insurance goes up. If you are a bad doctor, 
the insurance of all doctors in your field 
goes up—good and bad pay the same-size 
premium.

State medical disciplinary boards are 
generally ineffective in weeding out doctors 

n pose a threat to disciplinary action per 
thousand doctors. (Wolfe. Sidney M„
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M.D.. ct al.. "Medical Malpractice: The Need 
or Disciplinary Reform. Ni.t Tort Reform." 
Public Citizen Health Research Group,
1985.) Only the threat nf civil suits seems to 
have any deterrent effect on the small minor­
ity of careless physicians. \s a past president 
of the Federation of Sts : Medical Boards of 
the United States has stated:

A by-product o f  the malpractice situation, 
related indirectly t : medical discipline, is its 
deterrent effect. It is sad but true that mam 
physicians practice mure carefully than they 
lid  in the past because they have one eye 
on  the potential litigant. Malpractice 
becomes one o f  the most important dis­
ciplinary weapons in medicine—distasteful 
as the idea may ne to physicians—so he it
(Derbyshire, "Malpractice. Medical 

Discipline, and the Public." Hospital Practice 
(Jan. 1984). Or. as stated by other medical 
commentators:

Litigation, beyond providing a means to 
redress the loss and suffering caused hv 
carelessness, signals potentia lly negligent 
individuals that it will cost them more to he 
careless than to invest in an appropriate 
level o f  prevention . the malpractice 
system exists to discipline the occasional 
physician who does not (o r cannot) protect 
his patients.
(Schwartz. William B.. M.D.. "Doctors. 

Damages and Deterrence,'' 298 New England 
Journal of Medicine 1282 (June 8. 1978).)

Is the insurance industry in financial 
trouble?

No. With the exception of 1974. the 
assets of the insurance industry have grown 
each year since 1955. From 1978-1985. the 
net worth of the property casualty insurance 
industry increased S36 billion, from S35.4 
billion to S71.4 billion—almost a 102% in­
crease. S7.6 billion of this gain occurred just 
in the last 12 months.

Between 1976 and 1983. the profitability 
of commercial liability insurance showed a 
rate of return of 19%. compared to a rate of 
13.5 for American industry as a whole. The 
stock exchange reflects this economic health. 
As A.M. Best's noted in January of 1986: 
"While the DOW Industrials Average has 
made headlines by surpassing the 1500 mark 
(a 25% gain for the year). Best's Index of 
property/casualty [insurance] companies has 
jumped 50% at this writing.. (Best's 
Review. Property/Casualty Insurance Edition, 
January 1986).

What then is the 
about?

'insurance crisis" all

Robert Hunter, an tuary. former 
Federal Insurance Administrator, and presi­
dent of the National Insurance Consumers 
Organization, probably said ..best:

I do  not believe that there is .  risis 
across the nation. 1 believe we are > .-.ess- 
ing jo in t action by insurers intended to 
create an atmosphere where rates can be 
pu l too  high and legislators will be in­
timidated into action designed to take away 
victims' rights and to allow wrongdoers to 
go unpunished.
(Testimony before the Wisconsin Com­

missioners Special Thsk Force on Property/ 
Casualty Insurance, 12/18/85)
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Crisis in L iab ility Insurance Is Creating 
Mounting Pressure for New Legislation

By STOTT EK WOLVIEL
Staff KtponrrofTttm W a ll Srwjcrr JooMnaL

WASHINGTON -  m e  ensis over ihe 
soaring cost and scarcity o l liability insur­
ance is creating mourning pressure on Con­
gress to act.

•me insurance problem is |ust all over 
tbe place." says Sen. John Danlorth iR., 
Mo l .  chairman ol the Senate Commerce 
Committee.

m e  lightning rod for action Is legisla-
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tlon tn change the law ol product liability -  
the part of the tort system in which those 
injured In accidents wmle using products 
from cars to telephone booths file lawsuits 
for damages against companies they 
blame for their injuries. Such changes 
have been holly debated in congressional 
committees (or several years, out now 
there is greater urgency." says Sen. Dan 
forth, whose staff is drafting legislation

Added pressure will come from me I 
Reagan administration, which is circulat | 
ing us own proposed produci liabiliiy legis­
lation. While the president's proposal wall 
meet some opposition, it may also serve as 
a catalyst. This will provide the .Wpound 
gorilla that’s been missing," says Philip 
Harter, a Washington lawyer who is push­
ing lor changes in the law.
Time May Run Out

Consumer group opposition, and differ­
ences in legislative approaches, may 
thwart the pressure created oy the cnsis. 
"Legislation wall make it out of commmoe 
and maybe evt.i through the Senate, but I 
don't Jung there's time for the House so I 
acf this year," says Victor Schwaru, a 
lawyer and former law professor who rep­
resents the Product Liability Alliance, a 
business coalition pushing for changes in 
the law.

Past efforts, led by Sen. Robert Kasien 
IR .. W ls.l. focused on setting national j 
standards (or state and federal courts, 
specifying when manufacturers o r distribu­
tors may be liable. Cnucs viewed the pro­
posal as relieving me II ulity of manufac­
turers at me expense o l accident victims 
The bill became lied up in committee.

Now. Sen. Dinform is trving a different 
approach, one mat is more a cnange in 
procedures man standards. His plan, sui! 
being drafted, wouldn't change liability, 
but would provide financial incentr.es to 
both sides to encourage settlements and 
discourage going to tnal.
A Different Approach

The proposals me administration is 
drafting take a different approach, sources 
say. proposing to limit punu-ve ind pain 
and suffering awards to SIOO.COO. capping 
fees charged by plaintiffs' lawyers on a 
sliding scale of T5r« of me first tioo.ooo in I 
damages down lo KFc after $300,000. The i 
administration would slop the practice ol I 
making defendants jointly liable, whicn I 
has led to well-off defendants v,ho were 
only partly responsible paying in lull. 
These changes would be both in product li­
ability cases and in lawsuits against me 
federal government and federal conirac 
tors.

However, the administration would also 
partially reiuih loSen. Kasien s controver­
sial approach, selling liability standards 
for producis. such a . requiring proof of a 
negligent design or a delect. Similar pro­
posals are in a bill introduced by Sen 
Mitcb McConnell iR.. K y .l. Administration 
officials are seeking support from Sens 
Danforth. Kasien and Slade Gorton i R . 
Wash.), hoping for some accommodation.

The crucial question is whether there is 
a compromise aiul vA what terms. Sen. 
Dantfrth says. I'm flemb!*. but some 
things in me administration's bill win t*  
very difficult to sell."



Cuomo’s Solomon-Like Panel Says Both Sides Are Right
Y / / y ' f G

A Liability-Insurance Crisis, Continued
By J E F F R E Y  SCHMALZ

i -----------------------------------
). A l b a n y

H  M  W H E N  Governor Cuomo was pre- 
■  sen'.ed last week with the 203-page re-
W H W  port o f his commission investigating
H r  W  the state ’s liabilit-'-insurance crisis, 

he noted w ry ly , “ Not everyone w ill agree with a ll
• o f the conclusions."

As it turns out, that reservation covered the 
Governor him self. M r. Cuomo embraced much o f 
'he report, preparing legislation to enact many of 
its findings in an effort to low er spiraling p re ­
miums that have le ft some businesses and mu- 

‘ n icipalities without coverage, forcing them to 
’ cancel o r  in terrupt services.

But the Governor rejected one o f the panel’s 
most important and po litica lly  sensitive recom­
mendations — that a lim it be imposed on the size 
o f legal settlements (hat municipalites and other 
public entities, such as school districts, pay to ac­
cident victim s fo r "pain and su ffe ring ."

That recommendation is the opposite o f what 
the Governor and his fe llow  Democrats who con­
tro l the Assembly had wanted to hear. And the 
best public-relations e ffo rts  by the adm inistra­
tion —  including Mr. Cuomo’s praise of the com­
mission on ly hours a fte r its report was released, 
and U s  rush to embrace most o f its findings —  
could not m ask the fact t.rnt the Governor had 
been undercut on a key point by a panel he had 
appointed.

"There is no demonstration that the cap is nec­

essary ,”  M r. Cuomo said o f the proposed $250,000 
lim it on pain-and-suffering awards. “ It seems to 
me, before doing anything as d rastic as rationing 
the justice that comes out o f the best jud ic ia l sys­
tem in the world by a rt ific ia lly  lim iting the 
amount o f recovery, we should have a cf.earei 
showing o f necessity.”

But while the lim it m ay not have been what the 
Governor wanted to hear, it was what the Sen­
ate's Republican m a jo rity  has been proposing a ll 
along. And when leg is la tors return from  a spring 
recess Wednesday, the Republicans w ill almost 
certain ly start citing to M r. Cuomo the finding of 
his own commission.

That is not to say that Republicans have no 
problems with the report. The ?5-member com­
mission also called fo r tighter regulation of the li- 
abiiity-insurance industry, which does not sit 
well with the Senate m a jo rity .

In essence, the panel tried to strike  a compro­
m ise between two conflicting views here on the 
cause of the insurance crisis. Republicans have 
argued fo r months that the problem  is in the civil- 
justice system. Ju ries, they contend, a re  making 
unreasonably la rge awards that u ltim ate ly drive 
up prem iums. Democrats, on the other hand, 
argue that the problem  is with the industry itse lf, 
that insurance companies made bad investments 
and, because of fierce competition, kept rates a r ­
tific ia lly  low fo r too long.

In a Solomon-like etection-year conclusion, the 
report found that both sides were right. It recom ­
mended that the state ’s Insurance Superintend­
ent be given g reater contro l over rates and that

the state's Consumer Protection Board be as­
signed u monitoring ro le . It a lso  recommended 
changes in the c ivil-justice system , including the | 
cap (which would app ly on ly to pa in -and -su ffe r-' 
ing awards, not to those fo r medical costs o r  loss - 
o f income) and the payment o f la rge settlements 
ove r a period o f years, ra the r than in lum psum s. .*

To make the restructuring o f awards and set­
tlements more pa latab le to Democrats, the panel 
proposed that insurance companies be required 
to reduce their rates, which would be subject to 
fina l approval by the state.

But while the report contained something fo r  * 
everyone to like , it a lso o ffered something fo r 
everyone to hate. And instead o f bringing both', 
sides together, it in itia lly  led each to seize upon* 
specific sections as vindication fo r Its position.

To complicate .natters fu rther, G overnor! 
Cuomo, despite his p raise fo r the commission- 
and its work, has let it be known that he is not 
sure a ll o f its data a re  re liab le . His Insurance Su­
perintendent, James P . Corcoran, who was a 
m ember o f the panel, is conducting still another 
inquiry, examining the books o f insurance com ­
panies. The commission, which did not have sub-; 
poena power, relied on industry-wide data.

And Mr. Cuomo persists in hinting —  despite 
the commission’s flat-out rejection o f the notion 
—  that maybe the crisis was manufactured by 
the I  dustry as an excase to ra ise rates. c' l be­
lieve the precise nature of the Insurance indus­
t ry ’s collective behavior over the past few years 
is s t ill in doubt," the Governor said, "and  may 
w arrant fu rther exam ination ."



Tort reform benefits 
only insurance industry

■S. J -  s'.Dear Editor
I have been practicing law for 20 

years, 19 in Alaska. I have represent­
ed and do represent both sides in per­
sonal injury tort actions. I agree that 
insurance is outrageously expensive. 
However, it is my opinion that the 
current problem with liability insur­
ance is a crisis which has been man­
ufactured by the insurance industry 
for the purpose of creating a panic to 
water down the basic protections we 
have from injuries caused by others. 
There is an unprecedented amount of 
propaganda and misinformation be­
ing circulated in the media and Ju­
neau concerning the cause of high in­
surance rates. The most important 
single fact to understand is that in­
surance companies are misrepre­
senting their losses and what citizen 
juries M e doing.

For example, the insurance indus­
try claimed a $5.5 billion loss in 1985. 
The National Insurance Consumer 
Organization has revealed that in 
this claimed loss, the insurance in­
dustry neglected to include $2.1 bil­
lion it paid out in dividends to stock­
holders and $8.4 billion in capital 
gains, yielding a profit of $5 billion.

The insurance industry itself ad­
mits it made a mistake in under pric­
ing premiums during the era of high 
interest rates. It now is seeking to 
jake up its lost interest income in 
one year while at the same time cre­
ating a panic among consumers.

The insurance industry is ex­
tremely powerful. They are not regu­
lated. They have a great deal of mon­
ey and want more. They ask us to 
trust them without showing us their 
true data. They are demanding, 
through what amounts to insurance 
premium and cancellation black­
mail, that we abandon our carefully 
evolved system of civil law and per­
sonal responsibility because they say 
it's necessary. Jury verdicts are not 
running away. Judges are not in­
sane. Law is not a lottery. Juries, af­
ter all, are the democratic public it­
self.

Business Week, a rather conser­
vative publication, has commented:

“For many years, insurance car­
riers slashed premium prices and 
wrote as much insurance as they 
could get. Many companies aban­
doned traditional underwriting stan­
dards and competed fiercely for pre­
mium dollars they cculd invest in 
high-yield debt. This so-called cash 
flow underwriting is probably re­
sponsible for most of the damage to 
company balance sheets today.

“With careful management, these 
mistakes can be corrected. But in­
stead, the industry has spent most of 
its time and energy lately mobilizing 
attacks on the U.S. tort system....

"It is likely that the risks that so­
ciety agrees must be insured will 
gradually be spread among insur-' 
ance carriers, insurance users, and 
where appropriate, government. 
That is a better way to deal with lia­
bility claims than restricting the 
rights of injured people to their day 
in court.”

Aviation Consumer magazine 
agrees and has come to the realiza­
tion that it’s not lawyers, courts, and 
juries who are to blame, but rather 
the insurance industry itself.

The Board of Governors of the 
Alaska Bar Association held hear­
ings in Anchorage in March, inviting 
representatives ol all various afft ct- 
ed groups to participate. Signifies it- 
ly, the insurance industry has de­
clined to reveal their true economic 
data and admits that in the era of 
high interest rates they oversold to 
get customers and now want to cor­
rect this business error It has fur­
ther been admitted by e insurance 
industry that the revolutionary and 
destructive changes they are de­
manding will not lower insurance 
rates. Indeed, they say themselves 
they will not know what effect any 
changes will have for at least 10 
years. Nonetheless they are proceed­
ing to engender a panic hysteria to 
attempt to force industry profitable 
change through confusion, threats, 
and scare tactics. These are admit­
tedly strong words but appropriate 
for what is really going on in Juneau. 
It is estimated that the insurance in­
dustry has spent over $2 million 
through approximately 20 lobbyists 
to date attempting to influence re­

pressive legislation in Juneau that 
will ultimately severely harm the 
people of Alaska.

Rational analysis olf the facts and 
responsible disjussion is necessary. 
Hysteria and lynch mob accusations 
do not serve anyone’s test interests. 

Vary truly youra,
Robart H. Wagataff 
912 W. Sixth Ava.
Anchorage, 99S01

Tort ‘reform’ bill 
hurts the citizen

D i i r  Editor:
I am writing out of concern for 

the so-called tort “reform" legisla­
tion now pending in Juneau which 
does not present “reform” to the tort 
system in any meaningfiil way that 
would help injured persons. It was 
not initiated by persons who had 
been wronged by our legal system 
because they could not obtain com­
pensation for their injuries. Instead 
it is the product of insurance compa­
ny interest groups advocating their 
own self-interest.

This bill is not in the best interests 
of the individual citizens of this state, 
and is being rushed through as a 
knee-jerk reaction to a completely 
separate problem. On the one hand 
insurance premiums have been in­
creasing in an unacceptable manner. 
However, the solution to that prob­
lem is hardly the "cure” that the in­
surance industry has self-diagnosed 
of pei»~_ -ing injured citizens in this 
state by limiting their tort recovery 
or even ability to obtain counsel.

One amendment to the above re­
ferenced bill which was tacked on af­
ter it left committee limits non-eco- 
nomic damage awards to 25 percent 
of economic damages. I had a trial 
which v as originally scheduled to be­
gin this morting in which a physi­
cian’s testimony was required. I was 
told his minimum fee for testifying in 
court was going to be at a minimum 
$2,400. This is a cost which is not for 
all practical purposes recoverable 
ev l if one wins, and comes from the 
injured person’s otherwise recovery. 
Accordingly, an unemployed person 
such as a homemaker with $10,000 in 
medical bills could go to trial, be 
awarded $10,000 the maximum al­
lowed under the bill, and end up with 
no recovery at all. Once injured per­
sons in our state come to realize that 
they have been disenfranchised by 
their own elected representatives, it 
will be too late. *S‘ V . ̂

I have been saddened to see so 
many businessmen have been misled 
to believe that this bill is somehow 
going to remedy the insurance pre­
mium increases that were conse­
quent from completely um elated fac­
tors such as poor investments, care­
less claims writing practices, and 
loss of insurance company revenues 
In a period of dropping interest rates. 
It is my understanding that the legis­
lation which has emerged does abso­
lutely nothing about requiring insur­
ance companies to limit their premi­
um increases and in fact the insur­
ance industry has refused to make 
any such promises.



m e a s u r e  t h e  i n d u s t r y  i s  s e e k i n g  i s  

C a n a d a .  Y e t  t h e  i n s u r a n c e  i n d u s t r y  

i s  r a i s i n g  p r e m i u m s  b y  4 0 0  p e r c e n t ,  c a n c e l l i n g  c o v e r a g e  i n  m i d ­

t e r m  a:id r e f u s i n g  t o  p r o v i d e  c o v e r a g e  a t  a n y  p r i c e  i n  O n t a r i o ,  

C a n a d a  j u s t  a s  i t  i s  i n  t h e  U n i t e d  S t a t e s .  F o r  E x a m p l e :

* T h e  i n s u r a n c e  i n d u s t r y  h a s  r e f u s e d  t o  p r o v i d e  i n s u r a n c e  a t

a n y  p r i c e  f o r  O n t a r i o  d a y  c a r e  c e n t e r s .

* T h e  i n s u r a n c e  i n d u s t r y  h a s  r e f u s e d  t o  p r o v i d e  i n s u r a n c e  a t  

a n v  p r i c e  t o  a l l  b u t  1 o f  1 2 1  C a n a d i a n  S c h o o l  B o a r d s  

r e s p o n d i n g  t o  a q u e s t i o n a i r e .

* T h e  i n s u r a n c e  i n d u s t r y  h a s  r e f u s e d  t o  p r o v i d e  l i a b i l i t y

i n s u r a n c e  f o r  T o r o n t o  a n d  m a n y  o t h e r  c i t i e s .

* T h e  i n s u r a n c e  i n d u s t r y  h a s  r a i s e d  p r e m i u m s  1 0 0 0  p e r c e n t  a n d  

a t  t h e  s a m e  t i m e  r e d u c e d  c o v e r a g e  f o r  t h e  O n t a r i o  i n t e r c i t y  

b u s  i n d u s t r y .

* H o s p i t a l s  i n  T o r o n t o  c a n  s t i l l  g e t  i n s u r a n c e ,  b u t  o n l y  a t

" g r e a t l y  i n c r e a s e d "  p r e m i u m s .

* A n  i n s u r a n c e  c o m p a n y  r e n e v / e d  t h e  O n t a r i o  S c h o o l  B u s  

O p e r a t o r s  A s s o c i a t i o n ' s  p o l i c y  o n  D e c e m b e r  1, 1 9 8 5  - -  a t  

4 0 0  p e r c e n t  m o r e  t h a n  i t  c h a r g e d  t h e  y e a r  b e f o r e .

If  a n y  o f  t h e  o r g a n i z a t i o n s  d e n i e d  c o v e r a g e  w e r e  e v e r  s u e d  - -  a n d  

m a n y  o f  t h e m  h a v e  n e v e r  b e e n  s u e d  i n  t h e  p a s t  - -  t h e y  w o u l d  b e  

s u e d  u n d e r  t h e  l a w s  o f  O n t a r i o ,  w h e r e  p a i n  a n d  s u f f e r i n g  a w a r d s  

a r e  c a p p e d  a t  $ 1 8 5 , 0 0 0 ,  p u n i t i v e  d a m a g e s  a r e  v i r t u a l l y  n o n ­

e x i s t e n t ,  c o n t i n g e n c y  f e e s  a r e  p r o h i b i t e d  a n d  t h e  p l a i n t i f f  m u s t  

p a y  t h e  d e f e n d a n t ' s  a t t o r n e y ' s  f e e s  i f  h e  l o s e s .  Y e t  t h e  

i n s u r a n c e  i n d u s t r y  i s  r a i s i n g  i t s  r a t e s  4 0 0  p e r c e n t  a n d  m o r e ,  

c a n c e l l i n g  p o l i c i e s  i n  m i d - t e r m  a n d  r e f u s i n g  t o  p r o v i d e  c o v e r a g e  

a t  a n y  p r i c e  b o t h  i n  t h e  U . S . ,  w h i c h  h a s  n o t  e n a c t e d  t h e  t o r t  

p r o v i s i o n s  t h e  i n d u s t r y  s e e k s ,  a n d  i n  O n t a r i o ,  C a r i a d a ,  w h e r e  s u c h  

p r o v i s i o n s  h a v e  l o n g  b e e n  i n  t h e  l a w .

215 Pennsylvania Ave., S.E., Washington, D.C. 20003, (202) 546-4990



#  •
F A C T  S HEET ON THE INSURANCE CR I S I S

1. The insurance crisis is due p r i m a r i l y  to the cyclical n a t u r e  of the 

insurance industry.

i n s u r a n c e  c o m p a n i e s  c u t  t h e  . r p r i c e s ,  w h e n  i n t e r e s t  r a t e s ,  a n d  

t h u s  t h e i r  i n c o m e  f r o m  i n v e s t i n g  t h e  p r e m i u m s  t h e y  c o l l e c t ,  a r e  h i g h ;  

t h e y  r a i s e  t h e i r  p r i c e s  w h e n  i n t e r e s t  r a t e s ,  a n d  t h u s  i n v e s t m e n t  

i n c o m e ,  a r e  l o w .  T h e y  o v e r r e a c t  a t  b o t h  t h e  t o p  a n d  t h e  b o t t o m  o f  t h e  

c y c l e .  <Se~? C h a r t  1.)

W a l l  S t r e e t  u n d e r s t a n d s  t h e  i n s u r a n c e  i n d u s t r y  c y c l e :  w h i l e  t h e

t r i c e  o f  i n s u r a n c e  r i s e s  a n d  f a l l s ,  i n s u r a n c e  s t o c k  p r i c e s  j u s t  k e e p  o n  

r i s i n g .  F o r  e x a m p l e ,  s i n c e  1 9 7 5  t h e  p r o p e r t y / c a s u a l t y  i n s u r a n c e  s t o c k  

i n d e x  r o s e  a l m o s t  500*/., w h i l e  t h e  D o w  J o n e s  I n d u s t r i a l  A v e r a g e  d i d  n o t  

e v e n  d o u b l e .  A n d  d u r i n g  1 9 8 5 ,  a s  i n s u r e r s  c o m p l a i n e d  o f  t h e i r  d i r e  

f i n a n c i a l  c o n d i t i o n ,  t h e  p r o p e r t y / c a s u a l t y  i n d e x  r o s e  b y  507., a l m o s t  

t w i c e  t h e  r i s e  i n  t h e  D o w .  ( S e e  C h a r t  2 . )

2. The special p r i v i l e g e s  enjoyed by the i n s u r a n c e  i n d u s t r y  are 

largely r e s p o n s i b l e  for the ins u r a n c e  cycle. For example:

A. T h e  i n s u r a n c e  i n d u s t r y  i s  e x e m p t  f r o m  t h e  a n t i t r u s t  l a w s . T h i s  

a l l o w s  i n s u r a n c e  c o m p a n i e s  t o  a g r e e  t o  r a i s e  t h e i r  p r i c e s  w i t h o u t  f e a r  

of  a n t i t r u s t  p r o s e c u t i o n .  E x e c u t i v e s  i n  o t h e r  i n d u s t r i e s  w h o  a c t  i n 

c o n c e r t  t o  r a i s e  p r i c e s  c a n  g o  t o  j a i l .

B . T h e  i n s u r a n c e  i n d u s t r y  i s  e x e m p t  f r o m  f e d e r a l  r e g u l a t i o n . I n  a l l  

o t h e r  c a s e s ,  w h e n  t h e  f e d e r a l  g o v e r n m e n t  e x e m p t e d  a n  i n d u s t r y  f r o m  t h e  

a n t i t r u s t  l a w s  i t  s u b s t i t u t e d  r e g u l a t i o n  f o r  a n t i t r u s t  e n f o r c e m e n t ,  a s  

it d i d  w i t h  t r u c k i n g ,  r a i l r o a d s  a n d  u t i l i t i e s .  T h e  i n s u r a n c e  i n d u s t r y  

i s  u n i q u e :  t h a t  i t  i s  e x e m p t  f r o m  b o t h  a n t i t r u s t  e n f o r c e m e n t  a n d  

•federal r e g u l a t i o n ,  l e a v i n g  t h e  f e d e r a l  g o v e r n m e n t  i m p o t e n t  t o  d e a l  

w i t h  t h e  d r a m a t i c  p r i c e  r i s e s ,  m i d - t e r m  c a n c e l  1 a t i o n s  a n d  r e f u s a l s  t o  

i n s u r e  a t  a n y  D r i c e  s o  p r e v a l e n t  t o d a y .

C . T h e  i n s u r a n c e  i n d u s t r y  i s  p r o t e c t e d  f r o m  c o m p e t i t i o n  b y  s t a t e  

r e g u l a t i o n. M a n y  s t a t e  l a w s  p r o h i b i t  b u s i n e s s e s ,  a s  w e l l  a s  c o n s u m e r s ,  

f r o m  j o i n i n g  t o g e t h e r  t o  b u y  i n s u r a n c e  a t  a l o w e r  r a t e ,  a n d  s t a t e  a n d  

f e d e r a l  l a w s  p r o h i b i t  o t h e r  f i n a n c i a l  i n s t i t u t i o n s  f r o m  s e l l i n g

i n s u r a n c e .

D . T h e i n s i  r a n e e  i n d u s t r y  i s  e x e m p t  f r o m  F e d e r a l  T r a d e  C o m m i s s i o n  

s c r u t i n y . I n  1 9 7 9 ,  a f t e r  t h e  F T C  p u b l i s h e d  a s t u d y  c r i t i c a l  o f  t h e  

l i f e  i n s u r a n c e  i n d u s t r y ,  C o n g r e s s  p r o h i b i t e d  t h e  F T C  f r o m  e v e r  a g a i n  

s t u d y i n g  —  l e t  a l o n e  p r o s e c u t i n g  —  a n y  s e c t o r  o f  t h e  i n d u s t r y .

3. The p r o p e r t y / c a s u a l t y  i n surance industry is exe m p t  fro m  federal 

taxation.

A c c o r d i n g  t o  t h e  G e n e r a l  A c c o u n t i n g  O f f i c e ,  t h e  p r o p e r t y / c a s u a l t y  

i n s u r a n c e  i n d u s t r y  e a r n e d  a p r o f i t  o f  $ 7 5 . 2  b i l l i o n  d u r i n g  t h e  p e r i o d  

1 9 7 5 - S 4 ,  y e t  p a i d  n o  f e d e r a l  i n c o m e  t a x .  T h e  i n d u s t r y ' s  t a x  e x e m o t i o n  

is d u e  p r i m a r i l y  t o  t h r e e  i n s u r a n c e  i n d u s t r y  a c c o u n t i n g  o r  i vi 1 ec'.s; t h e  

m o s t  s i g n i f i c a n t  s u c h  p r i v i l e g e  i s  t h e  p r o v i s i o n  a l l o w i n g  i n s u r a n c e
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IT IS U N F O R T U N A T E  that Brad 
"Assembly report" of April 2 lias choS 
bis column to advocate “tort reform" and to sup­
port such advocacy with half-truths and innuendos 
and a total absence of objectivity. This perhaps is 
not surprising considering his acknowledged 
source of information —  that being the "Citizens 
Coalition for Tort Reform," a group supported and 
principally funded by the insurance industry and 
other vested interests.

In the March 10 issue of Business Week, a publi­

cation dedicated to a reporting of activities within 
the United Slates business community, in a lead ed­
itorial on page 140 the following comments are 
found, which factually summarizes the reason for 
our "insurance crises."

“For many years, insurance carriers slashed 
premium prices and wrote as much insurance as 
they ccjld get. Many companies abandoned tradi­
tional underwriting standards and competed 
fiercely for premium dollars they could invest in 
high-yield debt. This so-called cash flow underwrit­
ing Is probably responsible for most of the damage 
to company balance sheets today.

"With careful management, these mistakes can 
be corrected, But instead, the industry has spent 
most of its time and energy lately mobilizing at­
tacks on the U.S. tort system....

"It is likely that the risks that society agrees 
must be insured will gradually be spread among in­

surance carriers, insurance users, and where ap­

propriate, government. That is a better way to deal 

with liability claims than restricting the rights of 
injured people to their day in court."

MR. BRADLEY ASSERTS that some of the 
causes of the problem are the increasing trends for 
larger non-economic awards, the lottery mentality 
of injured plaintiffs and that contingency fee ar­
rangements encourage frivolous lawsuits. Neither 
fact nor reason support such assertions.

The extensive hearings which have recently 
been concluded by the House Labor and Commerce 
Committee in Juneau did not disclose that jury ver­
dicts in Alaska were running wild, or have even ex­
ceeded iiiilation during the past five years. Reason 
further asks, if a plaintiff’s counsel is to be only 
compensated under the contingency fee system if 
he wins, how then does such a system induce him, 
or his client, to file frivolous lawsuits? Only if pay­
ment is to be made to the attorney by the hour, as 
insurance defense lawyers are compensled by their 
masters, is frivolous activity monetarily rewarded.

Mr. Bradley then proceeds in his "Assembly re­
port" to catalog his remedies to the "ton', crises" 
which have been drafted and sponsored by the in­
surance indust 1 7, and which are the most compre­
hensive assault on the rights of injured people in 
our state’s history. These solutions are a rehash of 
SSHB532 and provide:

• Structured payments —  This would allow an 
insurance company to pay an injured victim dam­
ages which a jury would award, not in a lump sum, 
but over time, ignoring the eroding fact of inflation 
and putting the investment proceeds from the 
delay in paying the victims award into the insur­
ance company's own pocket.

• Attorneys fees —  This would restrict plain­
tiff’s attorneys fees so that in many cases claims 
which would be expensive to pursue, such as those 
•“suiting from product liability or medical mal- 
practice, could • ot be maintained.

p;
In my opinion

by L. Ames Luce

tations on the amount that an insurance company 
could spend for its attorneys.

• Punitive damages —  This would require the 
recovery of all punitive damages by a plaintiff to be 
paid to the state. Since 110 plaintiff would derive 
benefit from receiving such damages, they would 
never again be sought.

• Death benefits only to be paid to economic de­
pendants — This would deny a mother’s right to re­
cover for the death of her child killed by a drunken 
driver (the mother is not a dependent of her child), 
but allow the mother to be compensated for the 
death of n family dog killed in the same accident, 
becuuse the dog would be considered as property

• A two-year statute of limitations from the 
time of the act or omissions. Such a restriction pre­
cludes recovery in many accidents where a defect 
in design or manufacture of a product more than 

two years old caused the accident.

IN EACH SECTION out of SSHB532, there is a 
systematic and devastating assault upon the rights 

of the citizens of this state which will-not only af­
fect their interests, but the interests of their chil­
dren and their children’s children.

We are experiencing an insurance crisis, and 
legislation Is urgently needed to correct the many 
insurance abuses which have caused this problem, 
and which are presently being permitted to go un­
checked.

The question is simple. Do we, as citizens, wish 
to continue in our democratic society to place our 
confidence and trust in our fellow citizens? These 
citizens are the members of our juries who decide 
what Is fait* and just compensation. Or do we wish 
that those decisions be made for us by the insur­
ance industry and other vested-intercst groups?

The answer to this very important question will 
probably be resolved by our legislature before it re­
cesses this session. If the citizens do not now make 
their wishes heard, the decision will be made for 
them by the hoards of insurance lobbyists who 
have now descended upon cur legislators in Jun­
eau.

L. Ames Luce is a member of the Board of Go­
vernors of the American Trial Lawyers, a member 
of the Alaska Academy of Trial Lawyers, and a 20- 
year resident of Alaska.

Quotes
“America geared up to meet the Soviet chal­

lenge of being the first into space, then pursued an 
all-out effort to go to the moon. Unfortunately the 
momentum of the Apollo program was not sus­
tained, resulting in what has been called the lost 
decade of progress."

—  From a report on the future of the U.S. space
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Chugiak-Eagle River

Chamber of Commerce
P .O . Box 77().’ir»3 / j»lr R ive r, Alaska !)l>.r>77

“ PLACE OF M ANY PLA C ES "

April 11, 1986

S en ato r T im K el ly 

Po s t  O f f i c e  Box V 

Ju nea u A K  99811

D ear S e na t o r  Kelly,

On April 11th t h e  C h u gi ak  - r.agle River C h a m b e r  of C om m e r c e  Board of D i r e c to rs  

u n a n i m o u s l y  a p p r o v e d  the fo ll ow i n g  resolution:

"Be it r e s o l v e d th e D is tr ic t  15 Leg is la t o r s  be r e q u es te d  to vote 

a g a i n s t  C.S.S.S.II.B. 532."

"Be it f ur t h e r  r e s o l v e d  that l e g is lat ion  w hich  lessons the rights 

of injured p er s on s  shou ld onl y be a p pr ov e d  if t h e r e  are gu ara nt ee s  

that the r e d u c t i o n  of t he se  rights will s u b s t a n t i a l l y  reduce 

1 iability p r e m i u m s . "

I a;ii sub mi t t i n g this letter at the d i r e c t i o n  of the Boa rd of Dire cto rs and 

request tha t y o u  ke e p  the C h a m b e r  a d v is ed  on d eve lo p m e n t s.

Respect ful ly,

E dg ar W. Smoot 

P r e sid ent

EWS:azh
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A L A S K A  /ACADEMY OB TRIAL LAV,TYERS 

1015 W. 7th Ave. 

A nchorage, AK 9 9501

F O R  IMMEDIATE R E L E A S E

Aoril 22, 1986

FOR M O R E  INFORMATI ON C A L L

A m e s  Luce 276-1191

STATE M E M O  SAYS I N S U R ANCE C O M P A NIES 

V E R Y  P R O F I T A B L E  IN A L A S K A

C o unter to u n s u b s t a n t i a t e d  claims by the in surance industry, a 

memo w r i t t e n  by the state's Chief Financial E x a miner  tor 

insurance indicates that A laska insurers are in excellent 

f i n a n c i a l  shape. The top 13 regulat ed i n s u r a n c e  companies doing 

b u s i n e s s  in the state m a i n t a i n e d  loss rarios 20% better than the 

c o n v e n t i o n a l  b r e a k - e v e n  point for the "Other Liability" line 

d urin g 1985, and p e r f o r m e d  b etter in Alask a than they did 

n a t i o n a l l y  The b u s i n e s s e s  most hard hit by the recent r o u n d  of 

rate increases are c o v e r e d  by "Other Liability" line policies.

"Overall, in spite of all the tears that the industry is 

shedding, it appears to me that the insur ance industry is doing 

quite well for this line," c o n c l u d e d  Donald DeMuth, author of the 

memo. DeMuth also called on Divisi on of Insurance D i r ector John 

George to conduct follovmp investi gations i company 

r a t e - s e t t i n g .

-  l i t  c V~<f —
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"The g r e e d i n e s s  of t h e  i n s u r a n c e  i n d u s t r y  in th i s  s t a t e  a p p a l l s  

me," a s s e r t e d  A m e s  L u c e f an A n c h o r a g e  a t t o r n e y .  "T h e  f i g u r e s  

i n d i c a t e  that c o m p a n i e s  w e r e  m a k i n g  s i z e a b l e  p r o f i t s  B E F O R E  th e y  

b e g a n  i m p o s i n g  m a s s i v e  i n c r e a s e s .  B u s i n e s s e s  a n d  c o n s u m e r s  h a v e  

b e e n  b l u d g e o n e d  by  r a t e  h i k e s  in t h e  l a s t  6 m o n t h s ,  a n d  all that 

m o n e y  is g o i n g  s t r a i g h t  i n t o  the c o m p a n i e s '  p o c k e t s . "

"I w a n t  to  k n o w  w h y  t h e  i n d u s t r y  is t r y i n g  to p u l l  o f f  t h i s  

c h a r a d e ,  I w a n t  to k n o w  w h y  t h e  D i v i s i o n  of I n s u r a n c e  c o n t i n u e s  

to a p p r o v e  the r a t e  i n c r e a s e s  w i t h o u t  a d e q u a t e  s u b s t a n t i a t i o n ,  

and I w a n t  to k n o w  w h e n  A l a s k a n s  can e x p e c t  r a t e  r e l i e f  on 

i n s u r a n c e  p o l i c i e s , "  L u c e  said.

T h e  D i v i s i o n  of I n s u r a n c e  m e m o  i n d i c a t e s  t h a t  the t o p  13 

i n s u r a n c e  c o m p a n i e s  h a d  an a v e r a g e  " loss r a t i o "  of 62.3%, 

c o m p a r e d  to  a n a t i o n a l  a v e r a g e  for t h o s e  c o m p a n i e s  of 7 3 . 4 %  

d u r i n g  c a l e n d a r  y e a r  1985. (The " l o s s  r a t i o "  is t h e  i n d u s t r y  

b e n c h m a r k  f o r  p r o f i t a b i l i t y  a n d  is c a l c u l a t e d  b y  d i v i d i n g  " l o s s e s  

i n c u r r e d "  by  " p r e m i u m s  e a r n e d " .  A c c o r d i n g  t o  i n d u s t r y  a n a l y s t s ,  

a c o m p a n y  b r e a k s  e v e n ,  i n c l u d i n g  a h e a l t h y  p r o f i t ,  w i t h  a loss 

r a t i o  of 70%. L o w e r  l o s s  r a t i o s  m e a n  h i g h e r  p r o f i t s  for the 

c o m p a n y . )

A m o r e  a c c u r a t e  p i c t u r e  o f  the i n d u s t r y ' s  h e a l t h  is f o u n d  if 

s t a t i s t i c s  a r e  c o m p i l e d  o n  an a c c i d e n t  y e a r  b a s i s  ( a c c i d e n t s  t h a t  

a c t u a l l y  o c c u r r e d  in  1585) . T h e  same 13 c o m p a n i e s  a v e r a g e d  a

— ivi o re  —
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6 3 . 3 %  loss r a t i o  if n a t i o n w i d e  b u s i n e s s  is t a k e n  i n t o  a c c o u n t ,  

w h i l e  D e M u t h  " g u e s s t i m a t e s "  t h a t  t h e i r  A l a s k a  b u s i n e s s  a l o n e  

g e n e r a t e d  a v e r y  p r o f i t a b l e  50% l o s s  ratio.

" T h e  i n s u r a n c e  i n d u s t r y  has n e a r l y  two d o z e n  l o b b y i s t s  in J u n e a u  

p u s h i n g  to r e d u c e  w r o n g d o e r s '  r e s p o n s i b i l i t y ,  p u s h i n g  to r e d u c e  

v i c t i m s '  r i g h t s  a n d  p u s h i n g  to i n c r e a s e  c o m p a n y  p r o f i t s , "  s a i d  

L u c e .  "I t h i n k  it ' s  t i m e  o u r  l e g i s l a t o r s  c a l l e d  a halt, t o  this 

c h a r a d e ."

T h e  line of i n s u r a n c e  a n a l y z e d  in t h e  m e m o  c o v e r s  m u n i c i p a l i t i e s ,  

d a y  c a r e  c e i t e r s ,  n o n - p r o f i t  b o a r d s  of d i r e c t o r s  e r r o r s  and 

o m i s s i o n s  i n s u r a n c e  for a r c h i t e c t s  a n d  e n g i n e e r s  a n d  m a l p r a c t i c e  

i n s u r a n c e  for a t t o r n e y s .  E x c l u d e d  a r e  auto, W o r k e r s '

C o m p e n s a t i o n , a i r c r a f t  a n d  m e d i c a l  m a l p r a c t i c e  i n s u r a n c e .

- E N D -
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REFORM INSURANCE, NOT LIABILITY LAW

Taming the Latest Insurance ‘Crisis’
By UOBLt! 1 H U M  UK Liability Judgments: Two Views of the Trend

UliE latest liability m.,urunae t
I j "crisis,'' like ils predecessors, is
u  widely attributed to overly 

generous juries and toon decisions 
expanding manufacturers* liability. 
As in me preceding ” cru:;^.”  in ly?i, 
liule is said about llu* fundamental 
caiHe — the sharp up . and downs ol 
Ihe insurance industry s profit cycle.

Toe pruduai expansion of legal li­
ability and ihe profit cycle are d:s- 
lioci phenomena and idituld be 
treated separately Toe lormer has 
not caused rates to me:ease uicii.a li- 
c_!ty ; ihr prolit cy ih hue. Tote,, 
limiting liubihty at,J rednctun 1 jury 
awards will no; oven future insur­
ant-. sqUeLVUS, h'll flulU’ft'llg the III* 
S U f  sO . C )  C i :  W i l l

CcmsiOer the relief-toaster ride the 
a net industry hoMui.ch us for in
U at Occucle:

•  1676. Tne butt m Tiie industry 
tamed 4 percent •< etjuny, well 
below the average lei ail industry

• 1S7C' 10 JH77 1 he ascent, i'oe cast 
of insurance skyrockets by 3tw f>er- 
cent or more for many doctors, 
mnnufaciuters and otheis, as insui- 
afi-e companies' profits leap tiy more 
than 5ub [lercthl.

“  IS7S to lixbd Tilt lall The high 
profits attract a flood of new capital. 
Insurers tie-in cutting prices and in­
suring {dor risks, ft) as to obtain as 
many premium dollars as possible v  
invest at the high inieiest rates that 
prevail. Nut surprisingly, the mdus- 
try's profits decline, to a 2 percent rt- 
turt: or. eer ily m lust.

•  ISai lc luoi. A new ascent. As in 
•T?C and IbTT, doctors, manufacturers 
and municipalities, this time joined 
by doy-care centers and nurse nud- 
wives. ttnd insurance costs rising by 
2:x- percent and more — if they can 
get insurance at all. As Uie industry 
raises total premiums by 525 billion 
while reducing coverage, the slock 
pntes of iiaOility insurance compa­
nies rise by So percent, iwice ihe nse 
o f 1 tic Dow Junes industrial average. 
During Hu. Ill at quartern! Isso, insur­
er Mocks rise arioti. 22 jiercent.

iy, as m ltiTt, the insurance in- 
dusoiy blames the legal system for 
me huge premiums Their iniplcasi-

WCM.uf’ 3'ic average awards in liaoility cases dt in cover Coo) C o u M . 
8 fi3  arc coswr, in conf.tani l 664 eot'.afl

□ A V E R A G E  AWARD 

c  1/EDIAN AWARD
ftr.c inddle vkiui AW kiOx *'v ftnkvJfrcvnlwpanll; MW,lluHi

L _ r _ I

S/ST.

- 200
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100

i i .s s -re t C 7 0 - 7 < 1C7P-7P

Robert I t i i i t lr t . f ’cdcrul Insurunce 
A d in u u s lr t i i t ’ r  \ r u m  J!/71 io  lU ’/b . is  
phsiiJi/U  o f the Satiunu! Iruuw ncc  
Consumer D/guntrolion, n rtinsumt'r- 
u r n i i l r d  r e s i  u t c h  orj;cin i;o fion .

- j - - - —

ble claim  is trail juuges and juries be­
came generous in 1976, stingy for the 
next eight years and inexplicably 
generous again in liina.

Actually, liability award, are re­
markably consistent In consum* dol­
lars. tne median award has novered 
around 520, Wh over the las; 26 years, 
according to the Rand Corporation's 
Institute for Civil Justice, altritiugli 
the average award has risen appre­
ciably. reflecting the impact of a few 
huge settlements. _

p  Legislated limits on liability 
awards have proved ineffective. 
Many cities and towns in Pennsvlva- 
vua, for example, cannot get insur­
ance even though the legislature vir­
tually immunued them from liability 
the last um e insurance rates shot up. 
Tie reason, simply, is that insurance 
rules and availability ate determined 
by the profit cycle, not by jur.es.

Rernujis most significant, insur­
ance companies have consistently 
refused to reduce their rates in ex­
change for legal limits or liability. If 
their problems were traceab'e to the 
civil justice system, then they should 
jump at the offe i.
• Certainly, the I eg a! system is no: 
perfect. Relorms such as limiting 
fees for both piatnLiff aiid delense 
lawyers and penaL ring frivolous suits 
and frivolous defense delays, would 
enhance efficiency. But it would be 
unlair and nonsensical to limit com- 
jiensation for injuries without proving 
that such a reform would work and 
providing an alternative.

t»ur exjienence wuh no-fault auin

S s j ’ cc Institute is ' C t.- j-sit.'L ’ c ' li ' t  n . . .  C . c  r i 'O ' ,
»j

insurance is instructive. N t-fau ll sys­
tem? were enacted only after exhaus­
tive siuciie:' showed tliat jieopie with 
relatively minor injuries were over- 
compensated while people with se­
vere injuries were uiiaercamjieniiai- 
ed. Thus, a no-fault system for small 
claims made se:e>t.

In contrast, the package of "rt- 
forms" sought P.. the insurers (and 
recently endorsed by President Rea­
gan ) not only involves no trade-offs — 
it takes away nghts of injured people 
without giving them anything back — 
but is unsuppoaed by any data about 
now victims fare under tne current 

• system, what anves up costs and how 
a given reform would stfeci victims 
or change sysietn costs.
p=V -.ECURR!NG insurance enses j ." .J  will be controiled ordy ny insur- 
L  M  anct relurm. Although insur­
ance is a national, 5310 biliion busi­
ness, it is regulated only Dv the stales. 
But most state regulation ts n* con­
sumer insurance; commercial insur­
ance is almost entirely deregulated. 
Tnus, deregulated commercial insur­
ers are exempt from Federal anti­
trust iaws and from  oversight or 
prosecution by il»e Federal Trade 
Commission, and effectively exempt 
from Federal inc/'ine taxes. Over the 
last 10 years, property/ casually ui- 
•surers earned 576 billion but received 
a net tax refund of J125 million.

Last week, a special commission in 
New York proposed a plan lhai w ould 
res.net insurers' freedom to set rates 
and cancel coverage, and wuu.d give

municipal it .e  the rif.b*. to (c n r .. . ui- 
aticf jxjois. Ir. re.urt m i •• vuld 
gel Surue pro .te ll j -  aguuut tn> ',oa*. 
suits, the nghl lo p .y  dal scillernahli 
over seveidl years and p/o’.eiiior. 
fcguinsi one iruurei paying U. er.t.re 
award when severe! perries sh-r-. re- 
SRJie-ibility.

The plan, combined with . rnur 
Cuumi. s stipulation ti.ai hmita or. li­
ability awards be accon .p»rjed d> r. - 
ciucnons In premiums, I . . rtoch 
m en ;, untl, it enacted, would c-. a coti- 
struciivt steji and an excellent rr idel 
tor otiiar stares. But nioi'.' r.—.-o.- to b, 
dime on the Federal level £,;•* c / i—il­
ly Congrte..; snciuid do bit fo i l . . .: g

•  Rdf>eul Uie insurance i ; u _  ir - i 
ar.tiir_si exemplion. Now, ct**ir:i.n- 
i . t s  of me insuranet f>ep.ra--- u l l .c t  
a rate-making organisation rur, Ly 
the insurance companies, sti rates 
for triost tyj/ci. of ittiuiaiice.

•  C reates Federal C'ffict <■! lie ur- 
ancc to monlior the ir.ju.-.'.r;  or.2 e.- 
tahlisii r.i.. imum standards lor s u i t
it

a Rejnia! the insurance induit:. - 
exemption from Fcaleiai ' l r a _ . Cor., 
mission junsidicnur,

•  Expand tfie Risk-Retrr.iior. Act. 
which allows manufacturert — nut 
not other busmeosea — to join to- 
gvmei lo  seif-irisurt or Oatga.r. . r 
lower rules. This would pre-e" 
stait laws.

Tne Siaies could laiie scver.>l Slops 
to bring down rates, starting wi.n en­
forcing their own laws t.io_: states 
rely on competiiiun to control ra te ., 
but competition cannot control pnees 
wneti the periodic cartel pricing takes 
over An a states should loliov New 
York's example and requ.rc ire.urcrs 
to give adequate notice of. and clear 
■ ...oils for. cancellations or refusals 
of new coverage.

They should also build u; their
Jegulaiory bodies —  half do not even 
have nctuarn -. and frw rt\ju ir. . jr.. 
surr.er representation. One cwCag-t.oi. 
is New Jersey, vliere the putn,C iu A -  
caie m ay intervene in insursnce rule 
cases, with the cost borne by the in­
surer seeking a price increase Tins 
both discourages ltisurers irons: • t- 
tr.g exorbitant increases aii-i . 
m ues public outlays

Tne roller coaster it now leacrniig 
the lop of Liie first big lult — ihe sleep 
part tu the ride, tuwaro excessise 
profits. In a year or so, Uie downward 
trip will siart, heading ur toward s. 
lik!5 “ crisis .”  To slop the roller- \ 
Coaster nue. Congress should app'y 
the brakes of msurun.e rcfertr. C
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t d  John L. George, Director

t h r u .-

■ FROM: Dona ld D e M u t h

Chief F i n a n c i a l  E x a m i n e r

v-» t e

DATE; M a r c n  17, 1 S S 6  

f i l e  UO.:

T E L E P H O N E  NO.:

s u b j e c t : 1SE5 U n d e r w r i t i n g  R e s u l t s

O t h e r  L i a b i l i t y

You h a v e  a s k e d  m e  to r e v i e w  t h e  u n d e r w r i t i n g  r e s u l t s  of a p p r o x i m a t e l y  t he  

10 le ad i n g  w r i t e r s  o f  t he  l i n e  ' O t h e r  L i a b i l i t y "  "(17)" in th e S t a t e  of 

Alaska. T he  r e s u l t s  of  m y  s t u d y  follow.

You will n ot e  th a t  I h a v e  a c t u a l l y  s u p p l i e d  s t a t i s t i c s  on 13 c o m p a n i e s .  

T he  r e a so n  for t h e  t h r e e  a d d i t i o n a l  c o m p a n i e s  are: You s t a t e d  th at  y o u

did not w a n t  c o m p a n i e s  li k e  " S t a t e  Farm" - c o m p a n i e s  that a re  no t t r a d i ­

ti o n a l l y  c o n s i d e r e d  to b e  w r i t e r s  of O t h e r  L i a b i l i t y  i n cl ude d. F or  this 

reason, I did not  k n o w  if y o u  w a n t e d  A k E C A  i n s u r a n c e  E x c h a n g e  i n c l u d e d  or  

not. I a d de d o n e  c o m p a n y  a n d  y o u  m a y  e x c l u d e  " A R E C A "  if y o u  w ish . I 

also q u e s t i o n  th e a c c u r a c y  o f  t h e  C on t i n e n t a l  I n s u r a n c e  c o m p a n y ' s  A l a s k a  

direct l oss es  i n c u r r e d  f i g u r e ,  a na  b o t h  n ote d a p r o b a b l e  a b e r r a t i o n  in 

s c h e d u l e “P “ f i g u r e s  and a m  a w a r e  that CIGiiA m a d e  some big r e s e r v e  

a d j u s t m e n t s  w h i c h  m a y  we l l  be  w i t h o u t  bas is at y e a r - e n d ,  ana w n i c h  m a y  

h a v e  s k ew e d  A l a s k a  P a c i f i c  A s s u r a n c e  C o m p an y ' s  f i g u re s*  You ma y ,  n e n ce ,  

e l i m i n a t e  the f i g u r e s  f o r  t h e s e  t w o  c o m p a n i e s  if y o u  w i s h  and  still be 

left w i t n  the s t a t i s t i c s  o n  10 c o m p a n i e s .  I a l s o  e l i m i n a t e d  the f i g u r e s  

fo r the I n s u r a n c e  C o m p a n y  o f  N o r t h  A m e r i c a  as t h e i r  page 14 f i g u r e s  for 

this line are p r o b a b l y  e r r o n e o u s  and  m e a n i n g l e s s .

Tne first area  of e x p e r i e n c e  t h a t  I looke d 'at w a s  the c o m p a n y ' s  d i r e c t  

u n d e r w r i t i n g  r e s u l t s  1n A l a s k a .  The r e s u l t s  are s u m m a r i z e d  as f o l l o w s :

Rank by A1 a ska Alaska Alaska Alaska

Prsniua Direct Direct Direct Direct Alaska
Written Fr e=turn Precitrs Losses Losses _Loss
In Alcilia Written Corned Paid Incurred P.at io

12 Federal Insurance Company $ 759,346 1 556, 132 $ 4,38-0 S 32,347 5.81
13 Tne Continental Ins. Co. 552,533 558,569 29S,050 ( 387,290) *

10 Pac'Mc Marine Insurance 

. of Alaska
792,416 £08,526 150,530 • 245,804 30.«

2 A.aska National Ir.s. Co. 3,938,343 2,703.705 1,581,£66 2,173,774 80.45
1 AX Pacific Assurance Co. <.148,556 4,329,3S0 1,845,266 2,960,272 68.45
7 rreeraont InOennity Co. 1,581,509 1,600,374 283,530 £56,617 £3.55
9 ARECA Insurance Exchange 975,398 975,398 50.649 175,312 18.05
6 Providence Washington 1,827,910 2,424,073 <,275,334 2,817,529 116.25

Insurance Co. ef Alaska

■ • ■ ■» •. ■ •... ■

_
_

_
_

_
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Industrial Indemnity 1,E36,2C9 1,B«2,175 1,226,617 1,423,207 77.2i
Company of Alaska

Alaska Insurance Company 1,870,1=6 1,525.729 576, j4>- 296,926 CJ ~~ vv* - *

fiat * 1 Union Fir Ins. Co. 2,73?,726 2,63£. £95 170,653 £77.1:9 21.5*

Employers Insurance of 759,335 575, U7 124,425 .592,116 147. \£
Wausau, A Mutual Company

Ceneral /ccidrnt Ins. 1.004.40b 956.553 22.257 733.765 75. ?£

Company of America

$23,781,003 $21,649,938 $10,621,731 $13. C97.£23 62.31

* Meaningless

The c o l u m n  a bo v e  e n t i t l e d  “Al a s k a  Di re ct  L os s e s  Paid'1 is not of m u c h  

s i g n i f i c a n c e .  I i n c l u d e d  it o n l y  to i l l u s t r a t e  t he  g re a t  d i s p a r i t y  

b e t w e e n  los ses  p a i d  and losses i n c u r r e d  in c e r t a i n  cases. T he re  are a 

n u m o e r  of p o s s i o i e  r eas ons  for t his d i s p a r i t y ,  but 1 c a n n o t  i d e n t i f y  

w n i c n  r e a s o n  is r e s p o n s i b l e  for t he  c a s e s  r e f l e c t e d  in tne a oo ve e x h i b i t .

Tor c o m p a r a t i v e  p u r p o se s,  i a t t e m p t e d  to c e v e l o p  tn e same i n f o r m a t i o n  for 

the same c o m p a n i e s  on a n ati ona l basis. The c o m p a n i e s  a rt  not r e q u i r e d  

to p r o v i d e  this i nf o r m a t i o n  on a n at i on a l  basis, but a f e w  c o m p a n i e s  

v o l u n t e e r  ano, hence, c o m p l e t e  p a u e  14 o f  t he  annual s t a t e m e n t  on a 

national oasis. The resu lts  of this c o m p a r a t i v e  s t u o y  coes no t reveal 

very m u c h  i n f o r m a t i o n ,  but the r e s u l t s  are as f o l l o w s:

Hank by
frt-miur* 
Written 

In Alaska

National

Direct

Premium

Written

National

Direct

Premium

Earned

national

Direct
Losses

Paid

National 

Direct 

losses 1 

Incurred

National

less

Ratio

12 Federal Insurance Company Inf oroaticn not avai1 able.

13 Tr.e Continental Ins. Co. Information not avallable.

10 Pacific Marine Insurance Information not avail3ble.

Co. of Alaska

2 Alaska National Ins. Co. Information not available.

1 AK Pacific Assurance Co. Information not avallable.

7 rreencnt Indemnity Co. $31,645,042 $3«,,211,163 S25,679,707 $53,534,431
0 AP.ECA Insurance Exchange National experience same as Alaskan experience.

6 Providence Washington Information no. available.

Insurance Co. of Alaska

5 Industrial Indemnity Information not available.
Company of Alaska

A Alaska Insurance Company National experience same as Alaskan experience.

3 Nat'l Union Fire Ins. Co. Information not available.

11 Employers Insurance of Information not available.

Wausau, A Mutual Company

e dereral Accident ins. Information not available.

Company o f  America



m  #
John George -3- /.arch 17, 1936

In an attempt to ge t s o m e  k i n d  of c o m p a r a t i v e  inforroati;n - A l a s k a  vs. 

National - I th e n  d e c i d e d  to  t ak e a look at the same c om pa n i e s '  net 

national b u s i n e s s .  Thi s is not  a d i r e c t  c o m p a r i s o n  due to the fa c t  that 

net b usi nes s is n e t  of a s s u m e d  and c e d e d  r e i n s u r a n c e ,  but t n e  annual 

st atement d oe s no t r e f l e c t  d i r e c t  na tional p r e n r u m  earned, o n l y  w r i t t e n ,  

so I had no c n o i c e .

The result of  this s t u d v  is as f o l l o w s :

F-ank By 
Frcoius 
Written 
In Alaska

Nat iona l
Net

Premium
Wri t t en

Nat iona l
Nat

Premium.
Earned

National
Net

Losses
Paid

fiat icna l  
Nat 

Losses 
Incurred

fiat ional j 
Net ,  
Loss .  

Ra t io

12

13
10

6
3

11

S

2 , 0 7 7 , 7 7 3  
3 , Get ,  455 

3 2 , * 2 4 , 7<5 
823 ,£95 

t o t  App l i cab le

i c t  App l icab le

1.
3,

Federal  Insurance Cone any J .2 22 ,6 54 ,784 Sl£6, 
Tne Con t i nen ta l  Ins .  Co. 2 8 , 7 b 3 , 750 32,
P a c i f i c  Marine insurance Hot Aop l ic ao le  

Co. o f  A laska 
Alaska Na t iona l  Ins .  Co.
AT. P a c i f i c  assurance Co.
Free"»ont Indemnity Uo.
AnECA Insurance Exchange 
Providence Washington 

Insurance Co. o f  Alaska 
I n d u s t r i a l  indemnity 

Company o f  Alaska 
Alaska insurance Company Not Appi icao le  
h a t ' l  Union F i r e  Ins .  Co. 2 5 7 , 8 4 1 , 3 1 0  283 r
Employers Insurance o f  1 12 ,7 16 ,6 11  104,

Wausau, A Mutual Company 
General Accident Ins .  31 .S53 .701 2 9 .2-

Company o f  A f r i c a
£ 805 ,6 5 6 , 0 7 0  | 5 ^£ , 23

39 2, 
026 ,

£<7,
271 .
£42.
622.

<£0
227

J 42 ,4 83 . 52 4  
19 , 576 ,743

010
675
225
695

6 21 ,  
75? ,

245
055

222 ,217 
3 , 5 9 5 .CIS 

11 , 277 ,702 
50 .849

5 6 5 , 5 2 9 , 0 8 4  
3 0 , 5 5 0 , 1 7 3

1 ,C51,834  
6 ,1 5 1 ,7 51  

26 , cA4 . t j l 5  
i 7 5 , 2 1 2

51.42
?= 71

L>̂ « V/*

157.55 
12d.8t

60 , 72 4 , 01 6
73 , 57 0 , 26 8

2 2 2 , 2 7 7 , 5 0 0
7 3 , 1 7 7 , 3 2 3

7T  '  */ O • •* t*
G9. =-

.604 10.955.521 2 0 . 8 a 6 . 5 0 3  7 1 .4 1

,815 $242 ,656 , 260 5 4 7 5 , 7 5 5 , 1 5 6  73.4A

I also felt t h a t  it m i g h t  be  i n t e r e s t i n g  to m a k e  a simila r r e v i e w  on  an 

accide nt y e a r  b a s i s  r a t h e r  t h a n  on a c a l e n d a r  y e a r  basis-. T ne  r e a s o n  for 

this c o m p a r a t i v e  r e v i e w  is th a t  r e s e r v e  c h a n g e s  m a d e  d u ri ng  1 9 S 5  a p p l i c­

able to prior y e a r  b u s i n e s s  is r e f l e c t e d  in t h e  c a l e n d a r  y e a r  1985 

experience, b u t  not in t he  1 98 5 a c c i d e n t  y e a r  experie nce . The a c c i d e n t  

y e a r  bu siness o n l y  r e f l e c t s  the c o m p a n y ' s  e x p e r i e n c e  on a c c i d e n t s 't h a t  

ac tua lly  h a p p e n e d  d u r i n g  1S85. The r e su l t  o f  this r e v i e w  is as f o l l o w s :

Rank By 
Pre~.iu.ri 
Wri t ten 
In Alaska

N i t 11 Net 1935 
Accident Year 
Preniius Earned

K a i ' l  Not 1565 
Accident Year 
Lots Payments

Nat ' 1 'let 1965 
Accident Year 
Losses Incur red

Nat*1 Net 15== 
Accident Year 
Loss Ra t io

12 Federal  Insurance Company $ 1 6 6 , 3 5 2 , 4 5 0  $ 8 , 109 ,100 $ 7 7 , 21 0 ,  574 46 .<5
13 Ine Cont inenta l  I n s .  Co. 3 2 , 0 2 6 , 2 4 7  1 ,6 1 8 , 9 0 2  2 4 , 5 5 0 , 3 2 6  7 6 . 7 1
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10 P a c i f i c  Marine Insurance l o t  Appl icable
Co. o f  Alaska

2 Alaska nat iona l  Ins .  Co. 1 ,547 ,010
1 Ak P a c i f i c  Assurance Co. - 3 ,2 71 ,8 79
7 f r eenon t  Lndeonl ty  Co. 26 . 542 ,232
9 ARECA Insurance Exchange 623 ,355
6 Providence Washington l o t  Appl icable

Insurance Co. o f  Alaska
cJ I n d u s t r i a l  i n d e m l t y l e t  Appl icable

Company o f  A laska
4 Alaska Insurance Company fiat Appl icable
3 f»at* 1 Union F1re Ins .  Co. 283,621 ,245

11 Employers Insurance o f 104 ,755 ,072
Wausau, A Mutual Co~oany

o General  Accident Ins . 25.249.801

34, <20 1 , 0 1 ? , «76 6 5 . 5 t
<14,255 2, 790 ,069 US.21

1 , 6 0 5 , 6 3 8  2 6 , 4 3 5 , 5 1 2  100.05
30 ,<35 352 ,261 44.11

7 , 1 5 8 , 4 3 0  211 ,1 49 ,< 05  74.£1
6 , 0 3 5 , 5 0 4  £0 ,311 ,511 i t .' '!
1 .125 , 201  16 . 247 ,  129 55.5*.

Caaaany o f  Aner ica
5548 ,233 ,838 S 2 6 , 1 5 2 , 5 3 2  ?•' 1 0 , 0 7 0 , 5 8 4  6 3 . 5 I

O v e r a l l ,  in spits of all the- tears that t n e  i n s u r a nc e  i n o u s t r y  is s h e a­

ding, it a p p'i rs to m e  t h a t  the insurance i n o u s t r y  is o o i n g  q u i t e  well 

f o r  tills 1 ir ■. U n f o r t u n a t e l y ,  accicent y e a r  G i r e c t  s t a t i s t i c s  are not 

a v a i l a b l e  t. Alaska, out I w o u l d  g u e s s t i m a t e  that if t h e y  w e r e ,  t h e y  

w o u l d  r e f l e c t  a loss r a t i o  d o w n  orounc 50*. I also  no t e  m a t  tne paid 

loss r a t i o  for a c c i d e n t  y e a r  1939, on a n a t i o n a l  oasis, is a own ar oun d 

4£. F at  c i t y  on i n v e s t m e n t  income coming u p  in 193d, o a r t i c u l a r l y  in 

t ho se s t a t e s  that do n o t  a l l o w  pre- anu p o s t j u d g m e n t  interest.

i w o u l d  s u p' E s t  t h a t  y o u  n a v e  y o u r  m a rk e t  c o n d u c t  "rate s e ct i o n "  f o l l o w - u p  

on th i s  m e m o  - p e r h a p s  d o i n g  some r e s e a r c h . w o r k  in some of t h e “co m p a n i e s  

o f f i c e s .  I nope to ta k e  a look at P r o v i d e n c e  ivasnington I n s u r a nc e C o m p a n y  

of A l a s k a  and Indu str ial  I n d e m n i t y  I n s u r a n c e  C o m p a n y  of A l a s k a  sh ort ly,  

as b o t h  are o v e r d u e  f o r  an e xam i n a t io n.

I w o u l d  a lso s u g g e s t  that  y o u  have y o u r  r a t e  p e o p l e  p e r n a p s  t ake a iook 

at 1984 e x p e r i e n c e  for  c o m p a r a t i v e  p u r p o s e s . It m ight  a lso be i n t e r e s t i n g  

to do a p o l i c y  y e a r  r e v i e w  of the same c o m p a n i e s  f or  1934. This i n f o r m a­

tion s h o u l d  no w oe a v a i l a o l e  but it is not  r e p o r t e d  in the annual s t a t e­

ment. It w o u l d  enta il a s pec ial  s ta t i s t i c a l  call.

All f i g u r e s  r e f l e c t e d  in tnis m e m o  wer e t a k e n  f r o m  filed annual s t a t e­

ments, b u t  I have  no idea n o w  ac curate the  i n f o r m a t i o n  is.

D D / m s t 3 5 2 3 m  

0 3 1 785b



F a c t  S h e e t

B a c K g r o u n d / K e y  F i n d i n g s  o t  R e p .  J o a n  L a H ' a l c e  ( D - K Y )

J o a n  L a F a i c e  o n  M a r c h  V.b i n s e r t e d  i n  t h e  C o n g r e s s i o n a l  R e c o r d  a 
f a s c i n a t i n g  a n a l y s i s  o r  t n e  c u r r e n t  l i a b i l i t y  i n s u r a n c e  c r i s i s .  

L a f a l c e  i s  u n d o u b t e d l y  o n e  o t  t h e  ir.ost i n f o r m e d  m e m b e r s  o t  

C o n g r e s s  w h o  a s  f a r  b a c k  a s  l y 7 7  h e l d  p r o d u c t  l i a b i l i t y  

i n s u r a n c e  h e a r i n g s  c o v e r i n g  5 v o l u n . e s ,  7 b  w i t n e s s e s  o n  i o  

s e p a r a t e  d a y s .

S o m e  o f  L a F a i c e ' s  f i n d i n g s  b a c K  t h e n  w e r e  w n a t  w e  h e a r  t u a a y :  

5 U U  t o  l t O U %  p r e m i u m  i n c r e a s e s ,  c o m p a n i e s  " g o i n g  o a r e " ,  

c a p r i c i o u s  i n c r e a s e s  o e a r i n g  n o  r e l a t i o n s h i p  t o  c l a i m s  

e x p e r i e n c e .

O t n e r  f i n d i n g s  w e r e :

- R e g a r d i n g  t h e  m e a n i n g  o f  t h e  w o r d  " l o s s " :  I q u i c k l y

f o u n d  o u t  t h a t  i n  t h e  i n s u r a n c e  i n d u s t r y  a p p e a r a n c e s  c a n  o t t e n  

b e  d e c e i v i n g . . .  Y o u  a n d  1 m i g h t  t h i n k  w e  k n o w  w h a t  a l o s s  i s :  

I t  m e a n s  s o m e t h i n g  t h a t  h a s  b e e n  l o s t ,  r a t h e r  s i m p l e .  h o t  s o  i n  

. . . i n s u r a n c e , . .  T h e  d e f i n i t i o n  o f  " l o s s "  v a r i e s  u p o n  t h e  

c o n t e x t . . .  I f  y o u  u s e  t h e  w o r d  " l o s s "  . , . i n  f i n a n i c a l  r e p o r t i n g  

t o  t h e  S t a t e s  i t  m e a n s  o n e  tiling. I f  y o u  u s e  tiie w o r d . .  in  

r a t e m a k i n g  i t  m e a n s  s o m e t h i n g  q u i t e  ( d i f f e r e n t . . .  " L o s s "  a l s o  

i n c l u d e s  w i t n i n  i t s  d e f i n i t i o n  , r e s e r v e s  t n a t  h a v e  b e e n  s e t  

a s i d e  f o r  c l a i m s  tiiat h a v e  b e e n  r e p o r t e d . . .  a n d  c l a i m s  ti.at t h e  

i n d u s t r y  s a y s  p r o o a b l y  h a v e  o c c u r r e d ,  b u t  w h i c h  i t  n a s  

a b s o l u t e l y  n o  K n o w l e d g e  o r  w i i a t s o e v e r .

y u %  o f  w r i t t e n  p r o d u c t  l i a b i l i t y  p r e m i u m s  w e r e  n o t  

p r i m a r i l y  c a s e d  o n  a c t u a r i l y  d e t e r m i n e d  r a c e s .  A s u u s t a n t i a l  

p o r t i o n  w e r e  b a s e d  o n  t h e  s u b j e c t i v e  j u d g m e n t  o f  t h e  

u n d e r w r i t e r . . .  N o w  t h a t ' s  a  f a c t ,  a n d  a d i s t u r b i n g  o n e .

- A n y  l i t e r a t u r e  y o u  r e a d  c i r c a  l ? 7 6 - 7 7  c o n t a i n s  t h e  t r u i s m  

t h a t  w e  h a d  g o n e  f r o m  a h a n d f u l  o f  p r o d u c t  l i a b i l i t y  c i a i m s  t o  

t h e  p o i n t  w h e r e  w e  h a d  1 m i l l i o n  c l a i m s  p e r  y e a r . . . B u t  w n a t  w a s  

t h e  r e a l i t y ?  T h e  b e s t  j u d g m e n t  o f  t h e  I n s u r a n c e  S e r v i c e s  O f f i c e  

o r  t h e  n u m b e r  o f  p r o d u c t  l i a b i l i t y  c l a i m s  w a s  f r o m  b l ) , U U O  t o  

1 4 0 , 0 0 0 .  T h e  i n s u r a n c e  u n d e r w r i t e r ' s  p e r c e p t i o n  o f  r e a l i t y  w a s  

i n f l a t i n g  r e a l i t y  b y  a n y w h e r e  f r o m  7 0 0  t o  faU0%.

- I n  t n e  m e d i a  w e  r e a d  c o n t i n u a l l y  a b o u t  m u l t i m i l  L i o n  

d o l l a r  s e t t l e m e n t s  a n d  v e r d i c t s .  T h e  I S O  r e p o r t e d  i n  i t s



t e s t i m o n y  t n a t  t h e  a v e r a g e  p a y m e n t  t o r  b o d i l y  i n j u r y  cj.aiOis is  

3 1 3 , 9 1 1 .  T h a t ' s  u t r e m e n u o u s  d i t r e r e n c e  t r o m  a  m i l l i o n  u o i i a r s .  

\ o t  o n l y  tiiu s t a t i s t i c a l  q i m m i c x e r y  c r e a t e  a  m i s l e a d i n g  a v e r a g e ,  

o u t  1 3 0  a l s o  t a i l e d  t o  f a c t o r  m  u n s u c c e s s f u l  c l a i m s  w n i c h  w e r e  

c l o s e u  w i t h o u t  a n y  p a y m e n t  a c  a l l ,  i t  y o u  u s e  t h e  t r u e  t a c t s ,  

y o u  w o u l d  s e e  t h a t  t h e  a v e r a g e  p a y m e n t . . .  w a s  n o t  i n  t h e  

m i l l i o n s  n o r  e -o n 3 1 3 , 9 1 1 .  T h e  a v e r a g e  p a y m e n t  i n  r e a i i t y  w a s  

3 3 , 5 9 2.

I B N R  f i g u r e s  - i n c u r r e d  b u t  n o t  r e p o r t e d -  a l s o  r e q u i r e  

c l o s e  s c r u t i n y .  I n  t h i s  a r e a  t h e r e  is n o  e f l e c t i v e  w a y  t o  

m o n i t o r  t h e  i n s u r a n c e  i n d u s t r y .  W h e n  t n e  I K S  d i d  s t u d y  r e s e r v e s  

s u b s e q u e n t  t o  t h e  m e d i c a l  m a l p r a c t i c e  c r i s i s ,  i t  d i s c o v e r e d  t h e  

i n s u r a n c e  i n d u s t r y  w a s  o v e r r e s e r v i n g  b y  a p p r o x i m a t e l y  3 U - 4 5 % .  

T h e  l o w e s t  p r o d u c t  l i a b i l i t y  r e s e r v i n g  w a s  3 2 %  b y  T r a v e l e r s ,  

w h e r e a s  C r u m  a n d  F o s  a r  w a s  t h e  h i g h e s t  w i t h  i t s  I 6 N R  a c c o u n t i n g  

l o r  7 1 . 4 %  o r  a l l  it; r e p o r t e u  l o s s e s .

H i s t o r y  r e a l l y  d o e s  r e p e a t  i t s e l f -  o u t  t i n s  t i m e  i t  h a s  

u o n e  s o  w i t h  v e n g e a n c e . . .  T h e  p i c t u r e  i s  i n d e e d  b l e a k .

U n f o r t u n a t e l y ,  o a s e d  o n  m y  p r e v i o u s  e x p e r i e n c e  w i t n  t h i s  i s s u e ,  

I a m  n o t  c o n f i d e n t  t h a t  s t a t e  i n s u r a n c e  c o m m i s s i o n e r s  w i l l  o e  

a b l e  t o  a d e q u a t e l y  h a n d l e  t h e  p r o b l e m . . .  N o t h i n g  h a s  h a p p e n e d  i n  

t n e  i n t e r v e n i n g  p e r i o d  t o  a l t e r  t i n s  c o n c l u s i o n  t h a t  a 

S t a t e - b y - S t a t e  a p p r o a c h  t o  t h e  i n s u r a n c e  c r i s i s  s i m p l y  is  n o t  

a d e q u a t e ,  a n d  t h a t  a  F e d e r a l  r e s p o n s e  i s  w a r r a n t e e .

C A U T I O N A R Y  NOTt,

J o n n  L a l a l c e  i s  n o  c o o l  o f  t h e  t r i a l  o a r .  H e  h a s  c a l l e d  r o r  

l i m i t e d  u n i n o r m  f e d e r a l  p r o d u c t  l i a b i l i t y  l e g i s l a t i o n  a s  p a r t  o L  

h i s  p a c x a g e  o r  r e f o r m .  B u t  s o  m u c n  o f  w h a t  h e  s a y s  i s  g o o o  ttiat 

i t  is w o ^ t h  g e t t i n g  o u t  h i s  n e w s .
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SOLUTIONS TO THE LIABILITY 
INSURANCE CR IS IS

Mi. La FALGE. Mr. Speaker, it is not often 
that a problem reaches crisis proportion, but 
thousands ol businesses, municipalities and 
individuals across tna country will attest to tne 
existence ol Bn insurance liability crisis. With­
out insurance, many segments ol our society 
cannot function. Yet, during i.no past year, pre­
mium costs have escalated to tne point where 
liability insurance has become unallocable to 
many. And. even those who can allord liability 
insurance lind that they cannot buy it at any 
price. Unless this crisis, and that is exactly 
what it is, ol atlordability and availability rs re­
solved, wo wil; soon find ourselves in a state 
ol economic paralysis.

Crises tn the insurance industry are no'lher 
new to me, nor surprising. As early as 1978. I 
stated ttiat “we have seen severe problems 
with medical malpractice insurance; loday wo 
arc having difficulties with product llab.lity in­
surance. Tomorrow, we are likely to have 
problems in other lines ot insurance." Tomor­
row is today. The next crisis in the insurance 
inoustry has arrived.

Our constituents are demanding relief, and 
nghtlully so. They are caught in an insurance 
crunch, which leaves them either completely 
without coverage, or coverage that is obtain­
able only at astronomical premiums. There is 
no single solution to e problem ot this magni­
tude. Rather, what is required is a comprehen­
sive mubtactad approach which acknowl­
edges the complexity of the problem. The 
package ot reforms that I am introducing 
today otlcrs precisely such an approach.

During my time today, I would like to ad­
dress the following topics; my previous in­
volvement with this issue as chairman of a 
Small Business Subcommittee, the problems 
within the insurance industry which rrry sub­
committee uncovered, and proposed solutions 
which I am introducing in this Congress.

A SUBCOMMITTEE INVESTIGATION INTO Tl,~ 
INSURANCE CRISIS— LATE IBTO'S

If we cut these issues into a historical per- 
speclrve, it Quickly becomes apparent that 
what we are lacing today is essentially a 
replay ot a similar insurance crisis that o c ­
curred a decade ago. Indeed, It was during 
the lati ol 1976 that I tirst became aware ol 
the problem ol product liability Insurance, and 
insurance coverage generally, when I started 
receiving complaints concerning unbelievably 
high premium increases from small business­
es within my congressional district in western 
New York.

Several months later, in February 1977, I- 
was elected chairman ot the Small F less 
Subcomrnitihe on Capital, Inveatn.. .t and 
Business Opportunities. In that capacity, I 
started receiving complaints similar to tnat 
which I had been receiving Iroi > my constitu­
ents regarding premium increases, only this 
lime not just trom western New York, but from 
across the country. I then decided to initiate a 
series ol hearings regarding the impact that 
the product liability insurance shortage was 
having on the small business person. I did so. 
and to make a long story short conducted 16 
days ot hearings, gathering 5 volumes of testi­
mony from over 75 witnesses.

During the course of this investigation. I 
also worked very closely with the Interagency 
task (crce on product liability, led by th i  De­
partment of Commerce, whose chairman was’ 
Prof. Victor Schwartz.

My subcommittee heard testimony from 
bade associations representing all types of 
businesses, and tha story was always the 
same: Their memb&'s were expenancing not 
100-parcenl increases, but very oflan 500-per­
cent increases, 1 ,v OO-percant increases, and 
even 1 0.OOO-percen increases in their premi­
ums. Many compare s were simply unaole to

allord the extraordinary high premiums lor 
product liability insurance, and chose to "go 
bare," that is, without coverage. II these sto­
nes sound familiar, they should.

Invariably, these trade associations claimed 
tha! premiums charged were arbitrary, capri­
cious and unfairly high; and that tney bore no 
relationship either to historical experience or 
to quality control standards. Tney also pro­
posed "tne solution." In a unanimous vote, 
they staled, "we need tori reform, wo must 
have drastic changes in our tort laws."

Although certain changes in tort law. lor ex­
ample, umlorm product liability standards, 
seemed to make sense, tort reform alone did 
nol seem likely to achieve a solution. 1 he pre­
miums being charged were unfair, arbitrary 
and capricious, Bnd this situation could not be 
rectified through tort return, but rather re­
quired an indepth examination ol the insur­
ance industry itsell.

a p i i f a u s  o r t h e  i n s u r a n c e  i n d u s t r y
My inquiry took me through the looking 

glass, so to speak, because I quickly found 
out that in the insurance industry appearances 
can often be deceiving. I quickly tound out 
that tne vocabulary ot the insurance industry 
dillors markedly trom the vocabulary that you 
and I ordinarily use. They definition or use of 
a word would oltan differ trom cur definition ot 
that .same word. For example, tno word 
"tosses." You and I might think that we know 
what a loss is: It means something that has 
been lost, rather simple. Well, no! so within 
the insurance industry.

In the insurance industry, the definition ol 
"loss" vaiies depending upon the context in 
which it is used. II you use the word "loss" in 
connection within financial reporting lo the 
States, it means ona thing. It you use the 
word "loss" in connection with ratemaking, il



moans qu-te different Thus. whon
t''(i insurance industry ly' purposes o' State ft• 
nnnciai rnpo'ttrg lists tho wont "loss," it 
means trial wh-cr H paid :ut m settlement ot a 
even c;a:m o' |ii<7 vord'Ct B jt lt>e industry 
oiso means ina: wh<h it has 901 addo as re­
serves lor those claims that have beer. report­
ed to iL In other words, "loss" In this conic*! 
tnstoaes not just what rs actua'ly paid out, but 
estimates ot future pay outs as wet:.

furthermore, the insurance industry also in­
cludes w.thin Its definition ol "loss," fuscves 
that have been set aside lo' claims that it 
says piciOaaty I tt.e occurred, but ol which it 
lias Bbso'utmy r>o trnowtodgn wtiaisorrvor. It 
ca"s those losses IBNR (mcuirud out net re- 
podedj However, whan It uses thn word 
"loss" wiiiun tne context ot ratcmakir 9. it 
dees not include IBNR because it is dm mod 
statistically unreliable—and that s putting It 
rn.ld'y too'11 Cut back to IBNfl a lilllo tut tator, 
b it t nm'ch waritnd tc set ttio stage lo1 b o  
importance ol cramming s«ith a critics1 eye 
end ear visually evory piece ol Inlorrhalion 
you pet tiom ttio Insurance industry.

Gaming an appreciation ot instance indus- 
by vocabulary v'trs not all !*'&r my subcommit­
tee learned bom its exhaustive hnamps toe 
ctso irrarpnj it,.-rt lass tnan to pc'ceni ot all 
product i.at’ iiiy p.omium dotims w ee  manually 
derived—that is, based upon a manual lor 
wruch tncio is somG actuarial piod>cste lot Ihe 
rates. Trvs means that in excess ot 99 per­
cent oi the premium dollars tor product liability 
instance we'e not primarily based on actuari­
al!) determ.rmd rates. Ot Hits OT pctcent. a 
substantia' po'hon wore based on the subjec­
tive (udgment ot the iridividua’ insurance un­
derwriter. Now that's b lact, and a disturbing 
one at that,

In determining wnether premiums not based 
primarily on actuarial dnia are fair or arbitrary 
end capricious, we have to too*, et whether 
tne insurance industry's subiotlivo lodgment 
that is both adequately end appropriately in- 
lo'med.

Hopefully, our perception ol real !) and reali­
ty itsell are one Subjective judgments can 
Otten be good |udgmonts. Informed judgments, 
even appropriate judgments, I! the'e is a dif- 
teiencG, howevor, between our perception ol 
reality and Iho reality itselt. then the judgment 
may oe erroneous, perhaps arbitrary, even ca- 
pricious.

One o! the most important lactors that tne 
underwriter musl consider is the trequency of 
claims—the number ol claims that are occur­
ring per exposure unit. Any literature you read 
ci'ca 1976 and 1977, contains within it tho 
truism that we had gone Irom a handful ol 
claims in Ihe lale 1950 s and early 1970 s lo 
the pomt where we then had 1 -million product 
liability claims per year. Iniormation put out by 
the Insurance Information institute and the 
testimony ot many o! the trade associations 
that came betore my subcommittee, started 
out with the iact that there were now 1 million 
p-oduct liability claims per year. That was the 
perception 0! reality. But what was reaM-?

T’-« insurance Services Ottice [ISO; a rate- 
making and service organization witn 4,000 
employees, owned by all ttio major insurance 
companies—they're able lo do ttiis because 
ot the antitrust exemption lor the insurance in­
dustry under tne McCarran-Ferguson Act— 
m3de a ctosed-claim study. It studied approxi­
mately 24,000 claims that we'e closed dunng 
an BVi-month period spanning 1976 and 
1977. It said that in its judgment this study

represented 70 percent cl ell cta.in3 that we'o 
Closed in the United Slater- during that Lmt>. 
trane And H was tne best ndgment ot tho in- 
sj'an co Sowices Ollice lia i bio rango ol 
product kabi'ty claims per yea' was Irom 
60.000 tc 149.000. Tne insurance underwrit­
e rs perception ol reality was inflating reality 
by anywhere Irom 790 to BOO percent.

About 4 months B'tei ISO testified before 
my subcommittee on tn-s pomt, two Insurance 
companies—Aetna ood Crum Forstar—ran ad- 
ve.iisemenls in national journals still using the 
1-rruiiion hgure However, when you kook to 
the numb Of c! ciaims, you can see trial the 
perception 0! reality end reality r.sell ddtered 
marko-dty And it is on the basis ot reality, not 
anecdotal conjecture. Ihat Iho insurance in­
dustry should sc! rates and Congress should 
It osiafe

• distinction between reality nnd the msut- 
once industry's perception ol reality regarding 
tho launess or uritanness of the law biso 
ccsts. Even though I tavor a umlorm Federal 
product liability law tiecauso the ptoscnt law is 
too murky, I do not subscribe tc the view that 
tort law as presently construed is responsible 
lor escalating premium costs. Indeed, ol Btl 
claims going 'hrouph to verdict, tn 75 percent 
ol tne cases whore the lew was applied to tne 
tacts by a jury, the plaintiff got no recovery 
And this was not basotl on conjecture, but 
upon the Insurance industry’s own ISO ctosod- 
clpm study.

Tr>e amount ol the e-vard constitutes an- 
c-ihor loelo' that goes into the judgmental 
process, tn tne natioria1 media, we read con­
tinual!* about rnuliimiliion dollar settlements 
anti verdicts, le t. the ISO reported in its testi­
mony before my subcommitiee that ol all 
1 ic.<. 24.000 claims that were closed, the av- 
. ago payment for bodily Injury claims is 
S t3 ,9 t i . Thai s a tremendous ditteronce liom 
1 iiihons cl dollars, or even hunrreds cl b ou- 
sands ol dokars This S i3.911 figure did nit 
receive widespread pubiiciry, so lew people 
even knew o! it But even this low figure was, 
upon very close analysis by my subcommittee, 
most misleading 

Although the study was a closed-claims 
one, that S13.911 did not prepresent thG aver- 
aoe payment that was made, it was b figuie 
tha! used trended data. That is, what would 
be paid in tne tutuie as II the accident hap­
pened today, tn determining their trended 
data, the insurance industry also used an tn- 
Itation lac.lor ot 25 percent pe' year. The use 
ol these statistical devices greatly inflated the 
so-catied "avetaga" payout figure. Not onty 
did statistical gimmtckery create a misleading 
overage, but tho ISO elso failed to factor in 
unsuccessful claims which were closed with­
out any payment by the insurer whatsoever.

II you use the true lads, you would see Ihat 
the average payment lor a bodily injury claim 
was not in the millions, nor even S t3,911. In a 
study that included 70 percent of all Ihe prod­
uct liability claims closed in the Uniled States. 
24.090 during an 8'..-month period, Ihe aver­
age payment lor bodily miury claims was in re- 
s'-ity. $3,592. It you con.raffed the amount that 
was actually paid out in claims with the total 

■ amount ol premiums paid in to purchase prod­
uct liability insurance policies, you would find 
an excessively large spread in lavor ot the in­
dustry.

Tho insuranc' industry's IBNR figures— 
losses incur'ed out not reported—also require 
close scrutiny In this area, there is no etlec-

t v£i way lo montpT the insuianc" mduity 
Formerly, the IRS was able to do at h-asl 
tome mcnitohng ol tne reserves s nee thf-y 
vreie audited on a une-by l-r.e basis toner, 
hc-wever. the IRS d d  tn-s subsequent to f c 
medical malpractice cris-s, it o.scovcfcd that 
me- insurance industry was ove1 reserving its 
medical malpractice kne by approximate) 3c 
<: percent

Regrettably, Uie IR5 procedure has new 
changed. It no longer ajdits on a hnc-p, i,no 
basis so it can moke no deierm-nrnon as t: 
the validity o' rcser.es tor eny gven Ir -—  in 
Ciuding tha'. w-'.h me product lab'M) e-x; -li­
ens'?, an au-a which no State ins van ; jc  
panment in tne entire United Stains mom; yc 
Finally, in e detailed ounslronna-n that I s-* it 
out to the insurance industry, I disco. .• J 
wide variations m IBNR among insurers Tr.q 
lowest porcentago c( losses eltntiutabte tc 
IBNR was 32 percent by Trawc'eis. wh'-n ■. 
C'umm and roster was tne highest, v th  .•? 
IBNR accounting for 71 .4  percent ot a'l its re­
ported losses.

In short, the trequency ol claims, the size ol 
tho payouts, tho misleading use ot statist-.? 
and various accounting oevices which c  - "• 
state nciual loss experience all inaicstrd tna: 
trio premiums you and I wc-re borne cna’ c -  J 
were untair, arbitrary Bnd capncous and 
should have been lowered

C  THE n r S i i n x i i C t  C e iS iS  TOC-A*
History realty 0 :c s  repeat itseit—hut F s 

time It has oone so with a vengeance The 
crisis which I add 'd  'ed  years ag” w^s O' • 
manly cen'.c-’c-d or. p'ebksn-.s ideQtilied win 
producl liability insurance. Today, those p ob- 
lems romam, but the crisis has now sptK'J 
throughout tne liability insurance industry

Tne parameters o! the 19B6 cns'S a'e 
boundioss Far m ce  th3h manulaeturers me 
altecled this lime. The unevailabtity or unat- 
lordablllty ol insurance coverage has permeat­
ed every sector ol society. It determines 
whether our children can participate in aho'- 
scnool acln'it'cs: whetne' we witi tiave oiy  
care centers open to care tor the young of 
workmg parents; nnd oven whether doctO’S 
wilt be able to deliver babies.

This litany does not even come close to de­
scribing the disaster that this situation has 
created lor small businesses across America 
Because ttiese comoames are lorced to "00 
bate," they are extremely vulnerable to big 
lawsuits or |ury awards. Largo co-porahons 
are also experiencing dramatic increases in 
premium costs or outright cancellation 01 cov­
erage. Service sector businesses such as res­
taurants, bar." and ski resorts are also feeling 
the rnsuri e crunch.
Across the country, businesses of atl sires 

are lacing premium increases rang.ng irom 25 
percent to more than 1000 percent for prop ir~ 
ty and casualty insurance—if they can gel a iy 
coverage al all. Experts predict that the estn • 
lating crisis in the availability of insurance win 
considerably worsen in the months ahead.

Surveys of members ot small business or­
ganizations reveal high percentages of busi­
ness owners who have had their policies can­
celed or have been refused coverage— 30 
percent of NSB members. Ninety-two percent 
of tne companies surveyed which weie able to 
renew thair policies had their rates increased. 
Alt this dfc oite the fact mat 81 percent of the 
respohffch's have never had a case against 
them.
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T<*C : Slur* *1 Tr.-fcd Lea*. 'JntoriunaleV 
L-3S.CC t -  r , ; j.'iou i t , ; . v .ur-lb w th Ur.£ 
i^ u c  I am r.c cc*r,liderit Ina; State ihsuonse 
co.-im.!.s_-r-ers w.:i be c :-s  to acb-quaie.y 
hand- L*iC i " -  Genu-aPy bia-.r regu'3-
lory ir'i.-i., s ,: puncipaUy on assuring me
SOlft-nry O' tr._jT.--C. they fc-e no! 0 ~ i -r;r f j  10 
dea wen ;>.<•■;.-png o r me u'.avai'i,. o'.ty o' 
Kisjv,n*,i> lo ' consumers or businesses In 
Met »:• 1979. o*'. ...Is Iron, ire Genera; As* 
Cbtir.ti j  0 li.ee ir*' huo c%'_ie m-. v jo c o tro  l­
ler, Siting ! ' i l . :  Study o' I'-e Lca'.t. regulation ol 
t;.e insurance tr.dust'y Tne Mud; h>und ’ s e v  
out s'lO'i.-orr. it iii s u tt  ia*-3 and regulator 
eCUvf-ss with recicct it p.-otect.ng the inie-- 
t i l  o! i' - rancc eofis-umars." Nothing huS 
happened tn me interven;: 3 cc-ioC to Biior 
ir..s con .i json  treat c E/a's-by-State approach 
to f .»  n.s-rancc e.--.vs t mp . »r. not adequate, 
and tr.v a rc-oe's re -• :•*:. tj v.;-ranted 

L i rtit’ttrr. o* >*jm
ific i t  t . .. w.nior. i am mlrodjc-ng

taua.- tt aiT.tc a; t .a many compor-unis o!
I c in: ru'H.t c-c is This comp-i-hensivc n;i- 
p-o_.r much o which is based on reipmiT 
y,M;r, I ortyor-atpd e vfS 't  ago will serve lo 
st-mutcx debate as to w-'.c1 Federal rc-sponsa 
it ie3:j,-oo to 2 i- o.." nr-oti: and inaviC* 
•uaf: tost a rn so suspc-raM-.-, in need of a- --■

t. Ifni.!*; iMSuei-irf c ‘u u  to-ON
Fust to ecc-oss u>e inadi-auomt'S ot Slate 

regulatory schemes ir. dc-a no elteetively v.-.tn 
this issue. many ol v. _r, were revealed t>v 
me GAO Severn- yc-a-s acc t r.i.ve proposed 
tne pstrMsnrr.cnt o' a - anon ;, w.tnin toe 
Fc-r.e'at Government w.ui expertise In insy- 
anec trial can adequately guard against future 
d '- cuuies A Fedarai insurance Commrs*.nn 
wit; tfi general. c : 'e '  to continued Slate re/u- 
../.on o! the insurance industry, but would 
ictarr tne power and duty to act in those in. 
SGrces wrifeie State reau.ation ts deficient 
“ no Commir.sion win bn stru'tured along t. 
s-.uicar to trie Fedora’ Trade Commission, a 
v/l oe given the broad grant o! powe.s 
of-uaed to perform its rcie,

Unaor this legislation, the FiC would be able 
to prevent persons Irom engaging in unfair in- 
suxnee practices. Mote.specifically, the Com- 
mission w- ii nave the autfionty to issue cease 
and des- ordurs to trose rnsurarics compa­
nies whose activities are not in the public in- 
teicr.t and not necessary to promote tr.oir sol­
vency. Theso powers will prevent insurers 
Irom cnarging excess've premiums and l-om 
canceling insurance contracts without |usiilica- 
lion As such, the Commission will be able to 
address dvectty the ptir a! factors that have 
contributed to tne current crisis of unatfordabi- 
lity and unava-'abiltty.
S RESnrj.-isrTiOh Or 7mE MCdr.Ra*l.-rEnausOK AC-

Second. I am also calimg for a reexamina­
tion o! the McCarran-herguson Act. which ex­
empts tiie insurance industry trom federal 
anti tnjst lews end oversight. The 1945 act 
was hact.-y conceived 3r.d was enacted with 
c'c-'-. leaislalivc- n.stcry Thus, tne McCar.-an- 
Fe»OuSOn Act has been tr.c source of much 
justified criticism I am introducing live alterna­
tive bdis which merit csretji scrutiny. Tne bihs 
would; First, repeat V  McCarran-Ferguson 
Act; second, amend tne act to require effec­
tive Stale regulation to quality lor an exemp­
tion trom Federal oversight; third, clarify that 
the exemption from Federal regulation per­
tains only to insurance mailers— not to extra­
neous mailers such as advertising, invest­

ment end so fo.nn. toxin, fcl.nunaie t'use 
t'yircht ol m e i.*: Garran-r erguson Act tna* 
b a r ; . '  n.u ir.s. a-icc- ifrO-JSVv Irom Federal 
ove-i-d-.t. out rv;a.ri p .: pan g! tr.e act tha- 
p.-rniu Scats taxason d  Uie industry, end 
tilth , defmo tne b-s.rxss ol insurance

I r *  b -c a d -c a sed  e x e -n p io n  trom  the  anti­
trust taws ac co rd ed  the in s r a n c e  industry h a s  
long  b e en  sub je c t to  s e - o n s  critic ism  in i 9 ’ C 
and  in d y , me N a tion a l C om m iss ion  to - tne 
fie .-iew  or i.v-s An-..:.-jsl L a v s  and  P io c i-o u re s  
c on c lu d ed  that f>o im 'nurniy g ran ted  by tne 
M dC errs r. re rg -dSon  Act i . o v e n , b road  and 
should be 't -o ta -c d

i s f  .0 Ol.:iri..ssioa .isted ‘ where RieniDf-'s 
o! a Lompetisv.-.iy t:r ..--jred  industry c-e a l­
lowed concctivcly pub'uhed inn .si<v*idG 
rates—oMfin wimout eltcctrvo Slate s ;.r-vi- 
S'cn—m en reg u la to ry  c-nviipmnenl trai tn - 
r.ouroges unito-m pncirig. insur&rice premiums 
c-e l.i.e ly  tc be higher than unoc r a s,si:-", 
tha t rcl.es pore hoa.- y on independent pne- 
mg dcc-sorv-"  My pronosed legisia'.ton will 
bnng (no antitrust laws to bear upon tne insii-- 
ance indi.-stry, the-eoy permuting competition 
to drive down f .r  exhorL"tant promiurrs whtrn 
have so conthuuitd to tne current cru s

5 or'SC.rr lltlli-iT> *CT
Th.rs. equ itab le  ton  re !.- m wiii a ;sn  p -c -n o ie  

a  re s o lJ lio n  c ‘ tne  irisu -onco  cr.-u-s h ow ev e r, I 
orr. le a r lu i bn at tnis . a  m o t  b e  U ou g n i aoou t 
e'. tne  S t a t f  le ve ', w nt-re  ony ch ang es  s ra  
s.r-aV to  be  overt* restric tive  o i the n cm s o! in- 
ju 'e -j o e -s o n s  > ->- jx n p o s a i ten Feuera: P-o.-f 
uct L ia r .i ii , ta w  w o u i i a c rii tv e  e u u r , .  but not 
at m e expen se  c l an  ir-iures p a iy ,  by creating 
a m usn  r t  cxjed sm aie c a u se  o! action

P.iyhl iipw a pi=..-,li‘ l can proceed on f>eo- 
rics o' brea'.ii ol warranty im.i- gence strici I- 
abilitv ocsciuie liability, and  any ot a numbo- 
o ’ d ilip -. i c - ’ e - s e s  might o- might nat be 
applicab a 6 singio c a u se  o' a c to r , m-on- 
gu -shas a. liability arising out ol t d< 'ret 
m. const j : t  - t n a i  is w he re  a p ro .iu c i -s 
n o : maniiia-iureo in a c co rd an c e  witn lri6 
m anu lac tu rc - s  own s p p L iL c a lo n s— aria t ia l -  
lly  arising out o ! o th e r u n s a le  cond itions or s it­
u a tion s  wT.ore app rop ria te  warn ing or in struc ­
tions w e re  a lle g ed ly  n o l given.

In a ll th ree  c la s s e s , liability w ill re su lt tor 
bod ily  injury p rox im a ie ly  c a u se d  by b d e fe c t 
In the latte- two c a se s , h ow eve r, w here  liab il­
ity a rise s  from  un sa te  cond ition s  o ' t i e  fa ilu re  
to  p rov ide  apo ropne-.e  warn ings, tne tnor o f 
tact w.il c a  requ ired  to  b a la n c e  the lo ro s e e ad i- 
lity and  E o riou snccs Ol the in ju -ies proxirriate iy 
c au sed , v -,t , tne utility ot Ih e  p roduct to s o c ie ­
ty, and  tne  c o s ! tr-at w ou ld  h ave  b e en  in­
cur-....' L-y the  m anuiBCtu-er to hai-e avo id ed  
tne  risx.

My bill a is o  c a lls  tor a s ta tu te o! lim ,:a tion  
that w ou ld  e x p re  3  y e a rs  a f a r  f i e  time the 
c la im an t d isc o ve red  o r  sh ou ld  h ave  o iscov - 
e re d  harm . S om e  industry  s o o k e sm o n  n av e  
ag ru ed  tnat tr,e s ta tu te enou id  run  Irom  the 
d a le  o ' m »nutactu re or sa ie . ra tner than  ir.-̂  
o a ia  or in j iry in. nry ju u ym cnL  su ch  an app- 
p o a ch  w;uic be h a rsh  arid  u n re a sc - .c : e 
H ow eve r, u\ o ra o ' tc  a liev ia te  w td t is t  re s i 
p rob lem , i have  p ro p o s e d  an am endm en t to 
the s ta tJ te  o f lim ita tions tha t would p ro v d e  
that 10  y e r / s  a lt e r  tne  p roduct h a s  b e en  in 
u se , th e  Durden o f prov ing lau lt should re s t 
exc lu s ive ly  o n  the  p la intiff, w ithout ihe  benc-lit 
o f any  p resum p tion s su ch  a s  tne fa 'iu re  to 
com p ly  witn o rd .n an ces  o n  s ta tu tes , an o  such  
doc tn n os  as  re s  ipsa loou itn r.

finally fn, prc-poxa. wCu.d C*u ') lf*ul »' 
s ate o; I'-tr an t- tno time of mar., ‘ r ; i- r. 
f{--evanl lu the unsait condilio* ol V i  v :  ;■ 
uct Morcove- wouic c.a-ity that t -e -...-i 
would have i.-ie power to aopomt i-.: t.v.. 
expert witnesses it would a;sc r-'ovds t . 
pure oonparalrvc resncnsiaii.tt Response.- 
wou.d be aopon.oncd among r-’amv** i ' d  w 
dofervjants Those proocce-d relorms w pro 
vide a needed peg uu of ration,) :y, conefim;; 
ano fca ur-co io ou- tod laws iney re-cc. 
me need tc- provide urylormiry and Ce-ta-r1. 
tricse me- . i.e-s whose pro icts t .,.i 
nol locally out intprestate Cuinrrie-: . r - , 
00 no! ripweve". ur/a/iy Itrt'lCt the r.gl > l 1 
ifidmdua's lo seey. red-oss it.roujn tne co-un-. 
for inj ir-e? caused by the- noqiigeni cone uct r,t 
2. manu?.»r! j?cr.

4  t h e  fc* 4 t iu ;T v  p  :»
**tTENTION ACT

Fourtt: tn l&M , FieSidurit Ruocan i-ur-id 
into law tne r-roduci Lijbiiity RisV. Rcto, ti - 
Act ul 1981. c lull based on or.c ! nad r.tro- 
ouced in oast Congresses. Tne stated pu» 
poses of in,; law were tc ensure the prb.--.pl 
pavmcni of legally valid claims lo pro; ■' 
competiiion among providers to product I. 
tty covcrauu, and tc reduce tne Outf-Ow 
can ta; to ottsho'o captive insurance c o - c 
n>t & One ado.iiohai feature- o' me or: w. i 
that it .had tne etfect of preempting State law  
wnict, p'otiibi.ed s-utiing p'pdjct tiabiiry insur- 
&nce to IlCt'liOUS g'OnpS Removing tr„s «m- 
pediment greafiy tuCiiitDted tne a b - 1, or 
groups ol rrantifacijrers lo obiam msuran; j 
in tr e commercial marKttpiaco 

Iri ligfit of ou' current liability tnsjranse 
cnsis. we need to er.aci amendments to tms 
law which wilt expand its coverage tc- tir-v -ji 
liability msjra-icr ratner tha- e.xcius-ven u - - - 
uct liab fitv. and I am introcacmg a u.l' that«. " 
d : lust tnat

f. CflHClUS'b-t 
r.tr SptiaKe- the tiabii.t, insurance cries w 

cohtinuc to haunt us n we oor.'t act responsi­
bly eric lar.e action now. Tlie insurance cric.s 
which I invcstigatod during the tale 1970 s ncs 
returned, a.nd will continue coming back 
unless somotbmg is done to b-m,, t-llecuvo 
accountability to trm insurance industry.

My proposed reurrns a'e e staling point 
For example, the Federal insurance Commis­
sion wilt ensure, for the first time, effective 
regulation ot tne Insurance industry. Repeal of 
or amendments to tne McCarran-Ferguson 
Act will stimulate much needed competition in 
tne industry. A unilorm Federal product liability 
statute along the Imes I have suggested will 
provide predictability and certainty to busi­
ness, while not unfairly infringing upon trie 
nghrs of tniured individuals Finally, expansion 
of the Product Liability Risk Retention Act to 
cover all lines o! liability insurance will creaie 
new options for those businesses that are 
unable to obiain insurance in the current 
market.

i hope that my colleagues have Inc cr - >  
necessary tc- stanc ur- tor their cor.ititut- •- i 
Ine lace c admittedly heavy o p p c ;m  i 
invite each of you to jom with me tn a search 
for lasting solutions to the liability insurance 
costs.

Congress musl be willing lo admit that this 
problem isr beyond the abifrty ot the States to 
handle, and initiate debate on the subject.
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Need for tort reform disputed
By HAL BERNTON
Daily News business reporter

A la s k a ’s 13 la rg e st l ia b i l i t y  in ­
su rers a p p e a re d  — o n  th e  a v e ra g e  
— to  d o  “ q u ite  w e l l "  fin a n cia lly  
la s t y e a r , a c c o rd in g  t o  D o n a ld

I D eM u th , c h ie f  f in a n c ia l e x a m in e r  
f o r  th e  sta f e D iv is io n  o f  In su ra n ce .

T h e  13 in su ra n ce  c o m p a n ie s ’ ra ­
t io  o f  1985 l o s s e s J a - ^ t t M U Q js  
W r it t e n  av erag e< r ^ 6 2 .3  p e r c e n t  
f r r o t e  D eM u th , in  a recen t m e m o  
l o  J oh n  G e o rg e , d ir e c to r  o f  th e  
State D iv is io n  o f  In su ra n ce . A c ­
c o rd in g  to  D eM u th . lo ss  ra tjos^ qf. 

le s s  th an  70 p p w e n t -p o rm a l lv c a m  
^ p ro fits  fo r  in su ran ce .cn m n n n ies—
[ ' D e M u fh ’ s s t u d y  in d ic a t e s  at 

lea st e igh t » o f  th e  13 in su ra n ce

c o m p a n ie s  m a d e  a p r o f it  in  A la sk a  
in a  y e a r  ‘ rat sta te  in su ra n ce  
in d u stry  o f f i  ».ls sa id  th e y  w e re  
h ard  h it  b y  h igh  se tt le m e n t costs  
an d  in crea sed  c la im s.

T h e  s tu d y  — th e  resu lt o f  a 
w e e k ’s w o rth  o f  research  b y  D e­
M uth  — h as b e c o m e  a p o lit ic a l  
fo o tb a l l  in  th e  su p erh ea ted  le g is la ­
t iv e  d e b a te  o v e r  w h a t to  d o  a b ou t 
sk y r o c k e t in g  in su ra n ce  p rem iu m s.

“ O v e r a ll , in  s p ite  o f  a ll the 
tears th at th e  in su ran ce  in d u stry  
is sh e d d in g , it a p p ea rs  to  m e th at 
th e  in su ra n ce  in d u stry  is d o in g  
q u ite  w e ll  o n  th is  ( l ia b i l ity )  l in e ,"  
D eM u th  w ro te

T h e A la s k a  A c a d e m y  o f  T ria l 
L a w y e rs  c la im s D eM u th ’s fin d in g s

m e a n  th e  in s u r a n c e  in d u s t r y  
d o e s n ’ t n eed  a n y  le g is la t io n  to  
im p ro v e  p r o f it s  th ro u g h  re fo rm  o f  
th e  s ta te ’s to r t  sy s te m , a w e b  o f  
sta tu tes an d  ca se  la w  th at h e lp  
ju r ie s  d e te rm in e  d a m a g e  a w a rd s  
in  p e rso n a l in ju r y  cases.

" I  th in k  w e  are  b e in g  su b je cte d  
to  a m a ss iv e  ca m p a ig n  o f  fa lse  
p r o p a g a n d a ,”  sa id  B e m ie  K e lly , a 
sp o k e sm a n  fo r  th e  t r i . l  la w y e r  
a ca d em y .

B u t in s u r a n c e  o f f i c i a l s ,  w h o  
h a v e  cen lo b b y in g  th e  le g is la tu re  
to  pa ss a to r t  r e fo rm  p a ck a g e , sa y  
th ere  are  rea l p r o b le m s  w ith  sta te  
l ia b i l i t y  co v e ra g e .

D ick  B lo ck , p re s id e n t o f  A la sk a  
N a tion a l In su ra n ce  C o ., sa id  p r o f ­

its on  l ia b i l ity  p o lic ie s  resu lted  
fr o m  ja ck in g  u p  p re m iu m s  an d  
e lim in a t in g  a lo t  o f  h ig h -r isk  c o v ­
erage , su ch  as p o lic ie s  w r it te n  fo r  
d a y  care  cen ters  a n d  bars .

“ W e m a y  h a v e  f in a lly  f ix e d  th e  
p ro b le m  fro m  th e  in su ra n ce  c o m ­
p a n ie s ’ v ie w  b y  g e tt in g  p re m iu m s  
up and w r it in g  fe w e r  p o l i c ie s , "  
B lo ck  sa id . “ B u t then  y o u  h a v e  to  
ask , ‘ Is th e  p u b lic  h a p p y  w i t l a ^  
th a t? ’ ”  <

B lo ck  sa id  tort r e fo rm  is  n eed ed  
to  b r in g  p o lic y  co s ts  d o w n  an d  
e x te n d  c o v e r a g e  t o  h ig h - r is k  
grou p s.

D eM u th ’s stu d y  c o v e r e d  state- 

See Page D-2, INSURANCE

Grain
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SEC charges company with stock fraud

*

t 1 GARY LANGER
e Associated P ress
NEW Y O R K  -  A  p u rp o r t ­

ed h ig h -te c h n o lo g y  w e a p o n s  
ms viu facturer c la im e d  in  n a ­
t io n a l a d v e r tis e m e n ts  th a t it 
h ad  d e v e lo p e d  a s e lf -c o o lin g  
b e v e r a g e  ca n , b u t  th e  c la im  — 
an d  th e  c o m p a n y  — w e re  c re ­
a ted  to  d e fr a u d  in v e s to r s , fe d ­
e r a l  a u t h o r i t i e s  ch ; g e d  
W ed n esd a y .

In a c o m p la in t  f i le d  in  U .S . 
D is tr ic t  C o u rt, th e  S e cu ritie s  
an d  E x ch a n g e  C o m m is s io n  a l­
leg ed  th a t L a se r  A rm s  C orp . 
an d  a p r in c ip a l o f  th e  firm , 
M arsh a ll Z o lp , d r e w  u n w a ry  
n v e sto rs  w ith  a p h a la n x  o f  

fa ls e  c la im s .
Z o lp  s o ld  at least 940,000 

shades o f  L a se r  A r m s  co m m o n  
sto ck  fo r  a t lea st $1.5 m illio n  
fr o m  J a n u a ry  u n til th e  SE C  
h a lted  tr a d in g  last w e e k , the 
SE C  sa id , b u t its  o f f i c ia ls  h ad  
n o  e s t im a te  o f  th e  to ta l sh ares 
so ld .

“ I k n o w  h e  so ld .  
th rou g h  b r o k e r ^  
th ro u g h o u t tb  n 

a d w in

la w  v io la t o r "  an d  a fu g it iv e  
fr o m  sta te  ch a rg e s  in  L as 
V eg a s o f  p o s se ss in g  a s to le n  
v e h ic le  an d  o th e r  p r o p e r ty . A  
r e c e p t io n is t  a t t h e  L a s e r  
A r m s  o f f i c e  in  M a n h a tta n  
sa id  b y  te le p h o n e  th a t n e ith e r  
Z o lp  n o r  a n y o n e  e lse  w a s  
a v a ila b le  to  co m m e n t.

U .S . D is tr ic t  J u d g e  W illia m  
C. C o n n er  is su ed  a te m p o ra ry  
o r d e r  th at L a se r  A r m s  h a lt 
bu sin ess  p e n d in g  a h ea r in g  
M ay 9, an d  in stru cte d  it to  
p r o v i d e  d e t a i l s  o n  it s  f i ­
n an ces, G ovns sa id  in  a te le ­

p h o n e  in te r v ie w .
T h e S E C  ch a rg e d  th a t L as­

e r  A rm s  issu ed  a fo rg e d  a u d i­
t o r ’s re p o rt an d  o th e r  fa lse  
d ocu m en ts , in c lu d in g  a re p o rt 
to  s to ck h o ld e r s  sh o w in g  a s­
sets o f  $6.9 m ill io n  an d  p r e ­
d ic t in g  an  an n u a l in co m e  in  
“ th e  n in e  fig u re  r a n g e ."

T h at re p o rt is  “ e n t ir e ly  f i c ­
t i t io u s ,”  th e  S E C  co m p la in t  
sa id , an d  th e  in co m e  p r e d ic ­
t io n  “ la ck s  a n y  re a so n a b le  
b a sis , in that, a m o n g  o th e r  
th in gs , L a se r  A rm s  d o e s  n ot 
h a v e  a n y  o n g o in g  b u s in e s s .”

A s  p a r t  o f  th e  a l le g e d  
fra u d , the S E C  ch a rg e d , Z o lp  
issu ed  a n e w s re lea se  c la im ­
in g  that L a se r  A r m s  h ad  been  
in  the h ig h -te c h n o lo g y  w e a p ­
on s b u s in e ss  s in ce  1954, had 
2,70C sh a re h o ld e rs , an d  w as 
a n n o u n c in g  a n e w  p ro d u c t , a 
s e l f -c o o lin g  b e v e r a g e  can.

Z o lp  rep ea ted  th e  c la im s  in 
h a lf-p a g e  a d v e r tise m e n ts  in  
th e  W all S tre e t J o u rn a l on  
A p r i l  7 an d  A p r i l  14, a d d in g  
an a sse r tio n  th at L a ser  A rm s  
h ad  17 p a ten ts  o n  th e  se lf- 
c o o lin g  can , th e  S E C  ch a rg ed .
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INSURANCE:
Tort reform
j Continued from Page D-1
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• •
r e g u la t e d  c o m p a n ie s  th a t  
w ro te  p o lic ie s  fo r  p r o fe s s io n ­
als, c it ie s , d a y  c a r e  ce n te rs  
an d  n o n -p r o fit  b o a rd s . It  e x ­
c lu d ed  a irc ra ft  a n d  m e d ica l 
m a lp r a c t i c e  c o v e r a g e ,  t w o  
a r e a s  w h e r e  c o v e r a g e  h a s  
been  h ig h -p r ice d  a n d  hs.rd to  
get.

H is  s tu d y  a lso  fo u n d  th a t 
l ia b i l ity  in su ra n ce  lo s s  r a tio s  
in  A la sk a  w e r e  a b o u t  20 p e r ­
cent lo w e r  th a n  th e  n a tio n a l 
av era g e , su g g e s tin g  th a t • in ­
su r a n ce  c o m p a n ie s  w r i t in g  
p o lic ie s  in  A la s k a  d o  b e t te r  
than  a v e ra g e  f in a n c ia lly , 
i B u t G e o rg e , sta te  in su ra n ce  
d ir e c t o r ,  d o e s n ’ t t h in k  th e  
Study m ea n s a ll  is  w e l l  w ith  
state  in su rers .
| A n  in s u r a n c e  c o m p a n y  

needs a lo ss  ra t io  o f  less  th an  
60 p e rce n t — n o t  th e  70 p e r ­
cen t le v e l c ite d  b y  D tM u th .— 
to  m a k e  a p r o f it  in  A la s k a , h e  
sa id . B y  th at y a r d s t ic k , m o s t  
o f  th e  13 c o m p a n ie s  a re  n o t  
m a k in g  a p r o f it  o n  A la s k a  
l ia b i l ity  p o lic ie s .

K e lly , o f  th e  tr ia l  la w y e rs , 
accu sed  G e o rg e  o f  b e in g  an  
a p o lo g is t  f o r  th e  in su ra n ce  
co m p a n ie s . .

"G e o r g e ’s a t t itu d e , sh o w s  
w h y  in su ra n ce  co m p a n ie s  a re  
ge ttin g  a w a y  w ith  n o  re g u la ­
tion . H e ’s r e ly in g  o n  in su r ­
a n ce  c o m p a n y  p a r t y  l in e s ,  
ra th er  th an  sc ru t in iz in g  th e ir  
c la im s ."  .

B u t G e o rg e  sa id , “ I t ’s to ­
t a l l y  a b s u r d  th a t  a n y o n e  
w o u ld  p ic k  u p  on  th is  (m e m o ) 
and sa y  in su ra n ce  c o m p a n ie s  
are  d o in g  fin e . I  th in k  th is  
sh ow s th e y  a re n ’ t . ”
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COMMENTARY I
_8 Y  WILLIAM B. GLABEBSON AND CHRISTOPHER FARRELL

THE EXPLOSION IN LIABILITY LAWSUITS 
IS NOTHING BUT A MYTH

Y ou know the story ab ou t the 
obese cardiac patient and th e  in­
nocent lawn mower. N e w s ac­

counts say he cleared a bundle o f  mon­
ey from  Seare by slyly claim ing h i 
suffered a heart attack because it  took 
too much energy to yank a starter 
cord. And what about the guy w h o  col­
lected $500,000 after he was injured 
using his mower as a hedge-trimmer? 
M ore examples o f  injury-case outrages. 
Right?

Not so fa s t  Such stories are p a rt o f  
a grow ing body o f folklore about "out- 
of-control”  courts. Critics o f  
A m erica 's  liability system 
use the tales to prove the ne­
cessity o f  radical changes in 
tort law, the rules that gov-, 
e m  injury claims. Behind the 
an ecdotes , however, the 
hard, undramatic data don’ t 
make the case. And startling 
new evidence suggests that 
the "lawsuit crisis”  may not 
even e x ist  *

Consider the stories above.
The foolish  hedge-trimmer 
was a locker-room invention, 
concedes leading tort-reform 
lobbyist Victor E. Schwartz.
And m ost versions of the 
Sears lawn-mower case don’t 
tell you that the gardener, 
w ho did collect a substantial 
sum, was only 32. He wasn'i 
f a t  H e wasn’t a cardiac pa­
tien t And both Sears and the 
man’s lawyer agree that the 
lawn moweris starter mecha­
nism wasn ’t manufactured 
properly. Unfortunately,' it took  15 
pulls and a massive heart attack b e fo re  
he realized that •'* • 
m a j o r  a l l y . Twisted tales like these, 
however, are repeated so often  that 
tney are seldom questioned. O f co u ’ se, 
in a system that deals with hu areds 
o f  thousands o f cases evety year, you  
can find an anecdote to support any 
argum ent But everyone seems co n ­
vinced that "deep pockets" such as 
Sears, Roebuck & Co. have becom e 
helpless targets. The' insurance indus­
try has fostered those misperceptions 
with a phenomenally successful ca m ­
paign that blames the "lawsuit c » .s is ”  
fo r  shocking premium increases and a 
paralyzing insurance shortage. T h e

rate hikes, however, result largely 
from the insurance industry’s own mis­
management (BW — Mar. 10). Even so, 
the drive for drastic change in the tort 
system has recently won its most im­
portant ally; President Reagan has en­
dorsed federal tort reform.

With the debate moving to a new 
level, it's crucial to look at the facts. 
Fundamental to  the case against the 
tort system are five key myths that, 
together, seem to argue for reform. 
When examined, like many o f the out­
rageous stories, they don 't hold up.

r .:̂ ‘7 T T r

f THE LITIGATION 'CRISIS' SEEMS TO HAVE PEAKED
PERSONAL-INJURY, REAL-ESTATT, ‘ 

AND CONTRACT SUITS IN 21 STATES

■  The Myth of tho 7 9 8 %  Problem . For
years, business and insurance groups 
have been complaining that the sheer 
number o f  product-liability suits is bal­
looning out o f  control. The evidence? 
Turn to page 46 o f  the just-issued re­
port by the Justice Depti's Tort Policy 
W orking Group, chaired by Assistant 

I Attorney General Richard K. Willard. 
There, ’ the umpteenth time, is a 
graph showing a 758% explosion in 
product-liability.rases over the past de- 
cade. The graph, however, shows fil­
ings (m tvr ~ iTr~ fetlgFar courts. Partisans 
olTall sides concede that only a tiny 
percentage o f  liabihty cases are litigat­
ed there. But the Willard report re­
peats the pervasive misconception that

“ th ere is no reason to believe that the 
state courts have not witnessed a simi­
lar dram atic increase in the number o f  
product-liability claims.”

T h a t assumption is incorrect. Long 
b e fo re  the Willard study, there was ev­
idence that the increase in state liabil­
ity ca se s  is ju st a small fraction o f  that 
at the federal level. In fact, a soon-to- 
be-pu blished study bv the independent 
N ation al f ^ n t p r  fr  - Statg-Caurts-indi- 
cates that concern about sfate-coiirt 
tort jm s es is vastly overstated... This 
m ost com plete study reveals that tort 

filings were up only 10% in a  
six -year period  en d in g  in 
1984— ju st tw o percentage 
points hightr than the popu­
lation growth rate in the 14 
states that keep track o f  tort 
filings. The center's new data 
update a previous study o f­
ten cited by tort reformers.
■  T h e  Myth of the Litigation  Ex-  

p iodon. It has become axiom­
atic that liability abuses are 
sym ptom s o f  a broader, 
mushrooming crisis. Ameri­
ca, goes the refrain, is the 
m ost litig iou s soc ie ty  on 
earth, and court cases o f  
all types are be in g  fiied. 
at a frenzied rate. Instead, 
the n ew  N ational Center 
study will reveal that civil 
cases stemming from  busi­
ness disputes have actually 
declined by m ore than 10% 
since 1981 (chart). The Na­
tional Center's experts con­
clude that the cris is , i f  

it ever existed, is over.- n  
T h at surprising conclusion supports 

a revisionist thesis now being advanced 
by a fe w  experts. University o f  Wis­
consin Law  P rofessor Marc S. Ga­
lanter, f o r  example, argues that Ameri­
cans a re  not uniquely driven to sue. 
The w a y  he reads the existing data, 
A m ericans don’ t litigate any more than 
people in Canada’s Ontario province, 
England, Australia, Denmark, or New 
Zealand— and they sue even less often 
than Yugoslavians.
■  T h e  M yth  of the  P la in tiff Laughing  All

the W a y  to tho Bank . Another notion 
su g g e sts  that all you have to do is stub 
your to e , sue, and you ’ll walk away 
with a  million. It’s .rue that there are

2 4  B' .'SlNESS WEEK/APRIL21.1986



piillion-dollar award* than ever. 
Ja a nation o f 240 million people, 
■e have been only 1,642 aw ar o f  

million or  raore in the last 14 years. 
And what about the gleeful w inners? 
A ccording to Jury Verdict R esearch 
Inc., the Ohio concern that tracks big 
awards, 'they were hardly in shape to 
enjoy the "spoils." In more than tw o- 
thirds o f  the cases, they suffered per­
manent paralysis, brain damage, am pu­
tations, or death.
■  '/ha Myth ot tha Tip of tho Ic o b o n j.

Would-be reformers argue that million- 
dollar awards are encouraging ex ces ­
sive awards throughout the tort sy s ­
tem. But the big-verdict headlii.es arc- 
deceiving. Many are reversed b y  ap­
peals courts. And the two m ost-cited 
surveys show that when m ega-awards 
are le ft out, the rate o f increase in 
damage awards is slow. Studies, m ore­
over, show that plaintiffs win only 
about half o f  all cases. Galanter says

m m o o i t i e s i

rhe data just don’t 
justify soaring insurance 
rates and court reform

society has come to expect that people 
who suffer catastrophic injuries should 
be fully compensated. But he says that 
shift, which has occurred over the pas 
century, is having little effect on the 
bulk o f  the personal-injury system .
■  T h a  Myth of tha Good Old D a y s . R e­
form ist gospel declares that increasing­
ly liberal courts are developing ‘ ‘no- 
fau lt" rules that hit companies w ith 
unfair liabilities. The Willard group sin­
gles out this change as "one o f  the 
m ost disturbing aspects o f the curren t 
tort system .”  In reality, there’s v ery  
little reason fo r  companies to be n osta l­
gic. Rand Corp., whose data are lauded 
by the W ilhrd  group, concludes that 
corpora te . defendants probably have 
about as much chance' o f winning un­
der ‘ ‘no-fault?’  rules as under the old 
negligence standard.- .

Despite these myths, however, the 
world business lives in is clearly ch a n g ­
ing. Today’s technology creates p rod ­
ucts that are more widely distributed—  
and m ore potentially harmful— than 
ever. Toxic torts, such as asbestos and 
chemicai exposure, are creating victim s 
in unprecedented numbers. And so c i­
e ty ’ s ch a n g in g  expectations h a v e  
pushed the courts to broaden their 
scope. All this, unfortunately, g ives the 
-rial lawyers, the new entrepreneurs o f  
misery, windfall profits. It also meani 
that facts— not folklore—are needed in 
searching for  solutions.

TIN: HOW SHEARSOM WAS LEFT 
HOLDING THE BAG
W hen the international tin cartel 

finally fell apart last month, 
everyone thought that Lon­

don 's old-time metals dealers would be 
hurt worst. As it’s turning out, though, 
the biggest loser am ong brokers appears 
to be Shearson Lehman Brothers, one of 
Wall Street's biggest securities and com­
modities dealers. The American Express 
Co. unit isn’ t taking its tin losses lightly. 
Shearson is suing all the members o f  the 
London Metals Exchange and is seeking 
damages o f  more than $100 million from 
tw o LME brokers, including a subsidiary 
o f  Drexel Burnham Lambert Inc., a rival 
Wall Street powerhouse.

The tin market came crashing down 
last fall a fter the International Tin 
Council failed to make good on obliga­
tions to pay for 80,000 tons o f  tin that it 
had contracted to buy. The ITC, which 
represents 22 tin-producing nations, had 
been supporting the price o f  tin for 
years by buying large quantities from 
LME dealers. But after the ITC ran out of 
money to finance its purchases, tin trad­
ing on the LME was suspended, and the 
orice o f  the metal plummeted from 
.-13.0S0 to $5,880 per metric ton.

In an attempt to minimize the damage 
to its members by spreading the losses, 
the LME decided in ea rly  March to settle 
a ll open tin contracts at a fixed price o f 
$9,188 per metric ton. Shearson was the 
on ly  LME member that re fused to accept 
the LME’s settlem ent price and the meth­
od o f  settlement, by which dealers that 
contracted to buy tin are required to 
make a cash payment to se lle rs but not 
to L ike possession o f  the metal.
BIG  l e n d e r . A  few  London metals bro­
kers have announced write-offs amount­
ing to tens o f  millions o f  dollars. Four 
companies have ceased trading on the 
LME. But Shearson, which did more trad­
ing with the ITC than other dealers, was 
le ft  h old ing  the m ost tin. London 
sou rces  estim ate S h earson 's  pretax 
losses at $50 million to $100 million. 
American Express says it is setting up a 
reserve to cover Shearson’s tin losses, 
but it won’t specify the amount.

5 ources say that Shearson was proba­
bly the i t c ’s  biggest supporter among 
tin dealers. It not only bought and sold 
tin on the council's behalf but also 
helped finance its price-support opera­
tic n. For one thing, Shearson lent money 
directly to the ITC, accepting tin as col­
lateral. Shearson also used its own mon­
ey to finance meLil purchases for the 
council and charged only interest and

A LONDON WAREHOUSE: THE SIZV OF THE TIN 
SURPLUS WAS HIDDEN FROM THE MARKET

broker fees. “ The system was marvel­
ous, and w e ’d still be in business if we 
could pay the interest," says the ITC's 
head trader, Pieter deKoning.

The ITC also borrowed from  other bro­
kers and banks. Much o f  the tin the 
council obtained did not have to be regis­
tered as official LME stock because it 
was stored ir. non-LME warehouses and 
thus w as r.ot immediately available for 
sale on the exchange. In effect, it was 
"hidden”  from the marketplace, obscur­
ing the extent o f  the world oversupply. 
“ The purpose o f  borrowing tin was to 
take aw ay tin from ihe market," deKon­
ing says. LME sources say deKoning was 
able to hide more than 40,000 metric 
tons— about 3071 o f  annual consumption.

In a transaction cited in its suit, Shear­
son says that last summer, acting on the 
ITC's behalf, it bought on a cash basis 
more than 8,000 tons from Drexel sub­
sidiary Maclaine, Watson & Co. and 
more than 2,000 tons from J. H. Ravner 
Ltd. Shearson then contracted to sell 
identical tonnages back to these same 
dealers ir  three months. But bpfore the 
three months expired, the market col­
lapsed. Says one broker: "Shearson was 
left holding the [tin] when it should have 
gone back to the ITC through Maclaine.”

Shearson insists that the contracts he 
honored at the price agreed on before tin
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The Liability 
insurance Crisis



J. Robert Hunter and 
Thomas C. Borzilleri

There is a national liability in­
surance crisis. In state after 
state, spectacular premium in­
creases and cancellations have 
become the order o f the day.

Responding to the insurance 
industry’s arguments, many 
states have moved to lim it vic­
tim s’ rights to recover damages 
under the rubric "tort reform." In 
the view o f the authors, how­
ever, the problem lies less with 
the legal system than with the 
way tiie insurance industiy con­
ducts ito business. Cash flow 
underwriting in high-interest- 
rate periods later results in 
massive increases and cancella­
tions in lower-interest-rate 
periods.

Increased regulatory vigilance 
and more careful attention to in­
surer expenses and cost alloca­
tion methods would reduce—if  
not eliminate—the problem and 
would enhance whatever tort 
reforms states ultimately find 
appropriate.

/
n stale after stale, doctors, law­
yers, accountants, hospitals, day­
care centers, school districts, 
directors and officers of corporations.

J. R o b e r t  H u n te r ,  p re s id e n t o f  th e  
N a t io n a l  In s u ra n c e  C o n s u m e r  O r ­
g a n iz a t io n  ( N IC O ) ,  w a s  F e d e ra l I n ­
s u ra n c e  A d m in is t r a t o r  in  b o th  th e  
C a r te r  a n d  F o r d  a d m in is t r a t io n s .  
M r .  H u n te r  c re a te d  N I C O  in  lO S O lo  
p r o m o te  th e  in te re s ts  o f  in s u ra n c e  
b u y e rs .

T h o m a s  C . B o r z i l le r i , P h .D . ,  a n  
e c o n o m is t a n d  s e n io r  c o n s u lta n t  w ith  
th e  11 a s lu n g to n ,  D .C . ,  J i r m  o f j .  It '. 
W ils o n  &. A s s o c ia te s , d ire c ts  th e  

f i r m 's  in s u ra n c e  s tu d ie s . D r .  B o r -  
z i l le r i  w as f o r m e r l y  c h ie f  e c o n o m is t  
to  th e  A m e r ic a n  A s s o c ia t io n  o f  R e ­
t i r e d  P e rso n s .

m
municip; I, minty, and state govern­
ments, and a wide variety of other 
economic enterprises report massive 
premium increases, midterm changes 
in contract terms, policy renewal re­
jections, nnd an inability to find lia­
bility insurance at any price.

State governments have addressed 
this problem by imposing emergency 
rules and creating commissions to in­
vestigate the issue and propose solu­
tions. To prevent further disruption 
to New Jersey's economy, Governor 
Kean was forced to impose this past 
summer an emergency rule to prohibit 
midterm cancellations and w ithdraw­
als from the market and to require 
prcnotification of premium increases 
and cancellations. A similar emergen­
cy rule was also imposed in South 
Carolina.

The crisis in medical negligence in­
surance in Maryland was sufficiently 
acute for Governor Hughes to create 
a task force in July 1985 charged with 
making recommendations to the 
Governor wi'hin six months. A  simi­
lar task for;c recently completed 
recommendations in New Jersey.

Unfortunately, the debate and poli­
cy proposals to alleviate the liability 
insurance crisis have focused on only 
one aspect of the problem: possible 
deficiencies in the tort system. In par­
ticular. the "quick-fix" that seems to 
be gaining favor emphasizes limita­
tions on victims' rights to recover 
damages. Liability limits, caps on 
noneconomic damages, changes in 
the statute of limitations for lawsuits, 
and other changes have become the 
centerpieces of the recommendations 
of many state task forces.

Ignored in this “ rush to judgment" 
is a part of the problem far more im­
portant than anything happening in 
the nation’ s courtrooms: The way the 
insurance industry routinely conducts 
business. Our initial analysis of the 
problem leads us to conclude that if 
industry practices could be modified 
by enhanced regulatory vigilance, the 
part of the problem to be solved by 
tort reform would be small indeed. 
We believe the liability insurance cri­
sis is primarily an insurance problem.

Unde rs tand ing  the  P rob lem
The primary reason this crisis has 

so suddenly materialized is that the in­
surance industry practices "cash-llow 
underwriting." When interest rates

and investment returns arc high, in­
surance companies accept riskier ex­
posures to acquire more invcstable 
premium and loss reserves. During 
the recent high-interest-rate period, 
company earnings were high because 
investment income offset any under­
writing losses associated with riskier 
lines of insurar: e. Consumers found 
insurance easily, and relatively low 
premiums were available.

Ultimately, of course, losses had to 
be paid. When those losses corre­
sponded with the declining interest 
rates and investment yields of the past 
two years, companies attempted to 
both raise premiums and shed them­
selves of riskier business lines to main­
tain their earnings. If  you accept some 
strange accounting practices, under­
writing losses now dominate invest­
ment earnings and spectacularly 
higher premiums have become the or­
der of the day. Business after business 
finds itself somehow "uninsurable," 
even though it has had few, if any, 
claims against :t.

The result of this cyclical behavior 
is instability in the market: When in­
terest rates and investment income are 
high, companies offer riskier cover­
ages at discount prices, but when the 
consequent losses must be paid and 
interest rates and investment income 
drop, they increase premiums dra­
matically and cancel certain exposures 
regardless of price.

We sec today's crisis as a repeat 
performance of the liability insurance 
crisis of the mid-1970s, a crisis that 
followed a similar period of very high 
interest rales and rapid decline Just 
as is the case today, the industry 
pointed to the courts as the primary 
culprit and secured a number of "tort 
reforms" in state legislatures. Yet, 10 
years later, the problem is back 
damaging state economics, reducing 
the supply o f necessary business and 
governmental services, and causing 
economic disruption in state after 
state.

So lu t io n s
Our analysis leads us to conclude 

that tort reform is no panacea for the 
liability insurance crisis. Improved 
regulatory control over insurer casts 
and rates is what is needed. Signifi­
cant changes in interest rates are a 
routine part of our economic land­
scape. Consequently, if real undcr-
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writing risks, even il they arc reduced 
by tort reform, are neglected or ig­
nored by insurance carriers in high- 
intcrcst-rate periods, subsequent per­
iods will continue to bring instability 
to the pricing and availability of insur­
ance coverage. In fact, in Ontario, 
Canada, here the legal system al­
ready has the sort of caps and limits 
on victims' rights insurers seek in the 
United States, the same insurance cri­
sis exists: Insurance is often unavail­
able or available only at steep rates.

In setting rates, property/casualty 
insurers seldom document their 
claimed operating expenses. Rather, 
they simply allocate these costs be­
tween insurance lines and states in 
proportion to premiums. Moreover, 
there is little if any regulatory atten­
tion to the appropriateness of specif­
ic expense items.

States should more carefully exam­
ine both the level and allocation of in­
surance company expenses as a part 
of the rale review and approval proc­
ess. Arc the expenses (other than loss­
es) insurers seek to recover through 
higher rates reasonable and arc they 
directly associated with the line of lia­

bility insurance at issue? Or arc they 
excessive? Or do they include ex­
penses that should be attributed to 
other insurance lines or to other 
states?

Finally, it is unclear just how dom­
inant increased iuigiousncss and 
higher claims have actually been rela­
tive to the regulatory issues concern­
ing cost determination and rate con­
trol . While some insurance companies 
may have experienced major losses in 
liability insurance lines, it is not clear 
that these losses warrant the large rate 
increases and drastic exposure limita­
tions insurers currently seek.

It is possible the industry is simply 
“ going out on strike," exaggerating its 
financial position to pressure legisla­
tors into creating a lower risk environ­
ment for their operations. White the 
companies argue that the tort system 
has created extreme financial distress 
that necessitates major premium in­
creases and coverage termination, we 
point to the good performance of 
property/casualty insurance company 
stock over the last decade, particularly 
in 1985. Last year, the increase in 
Best's Index of property/casualty

$ --------------------------

stocks more than doubled the increase 
in the Dow-Jones Industrial Average, 
a performance hardly indicative of a 
troubled industry. This performance 
implies that Wall Street sees the indus­
try’s problem as a transitory phenom­
enon rather than a basic one that is 
rooted in a new and even riskier legal 
environment.

Additional evidence can be found 
in the companies' operating statistics 
for 1985. The property-casualty in­
dustry claims to have lost S5.5 billion 
in 1985, earning SI9.7 billion in in­
vestment income while running S25.2 
billion in underwriting losses. With 
losses of this magnitude, it argues, the 
21 percent increase in 1985 premiums, 
an additional S25 billion, was more 
than jus Ified. More careful analysis, 
however, reveals a different picture.

Included in the S5.5 billion loss is 
S2.1 billion in dividends to policy­
holders, a purely voluntary outlay un­
related to what the public generally 
considers business losses. In addition, 
the industry received S I . 9 billion in 
tax refunds and between S5.3 and 
S6.5 billion in realized and unrealized 
capital gains. Hence, depending on



lhe treatment accorded unrealized 
capital gains and dividends, the S5.5 
billion loss turns into profits of be­
tween S I . 7 and S5.0 billion. Do these 
figures indicate an industry in need of 
protection from the tort system?

A Final Note 
•

The primary cause of the liability 
insurance crisis is not to be found in 
our legal system: tort reform is not all 
that will be required to solve it. Our 
analysis indicates that attention must 
be given to both the regulatory and 
the tort side of the problem in order 
to craft a sensible response to the 
problem.

Before states further reduce vic­
tims’ rights with liability limits, caps, 
and other quick fixes, they should 
identify and correct the part of ’ he 
problem caused by insurance industry 
practice. They should first start by 
getting the insurers' closed claims to 
see how victims arc faring under the 
current system and then see how 
much money, if any, consumers 
would save if caps and other so-called 
reforms were enacted. ■
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Taming the Latest Insurance ‘Crisis’ i l
Iv

ii

By ROBERT HUNTER

T HE latest liability insurance, 
"c ris is ," like Its predecessors, Is 
widely attributed to overly 

generous juries and court decisions 
expanding manufacturers' liability. 
As in Uie preceding “ crisis," In 1975, 
little is said about the fundamental 
cause — the sharp ups and downs of 
tho Insurance industry's profit cycle.

The gradual expansion of legal li­
ability and the profit cycle are dis­
tinct phenomena and should be 
treated separately. The former has 
not caused rales to increase dramati- 
cally ; the profit cycle has. Thus, 
limiting liability and restricting Jury 
awards will not avert future insur­
ance cqueezcs, but flattening the in­
surance cycle will.

Consider the roller-coaster ride the 
Insurance industry has taken us fo r In 
the last decide:

•  1975. The bottom. The industry 
earned 4 percent on equity, well 
below the average for all industry.

•  1976 lo 1977. The ascent. The cost 
of insurance skyrockets by 300 per­
cent or more for many doctors, 
manufacturers and others, as insur- 
ance companies' profits leap by more 
than 500 percent.

•  1979 to 1984. Tho fa ll. The high 
profits attract a flood o f new capital. 
Insurers begin cutting prices and In­
suring poor risks, so as to obtain as 
many premium dollars as possible to 
Invest at the high interest rates that 
prevail. Not surprisingly, the Indus- 
try ’s profits decline, to a 2 percent re­
turn on equity In 1984.

•  1985 to 1986. A new ascent. As In 
1976 and 1977, doctors, manufacturers 
and municipalities, this time Joined 
by day-care centers and nurse mid- 
wives. find Insurance costs rising by 
360 crcen' and more —  if they can 
g .< aice at a ll. As the Industry

. ,tal premiums by (25 billion 
i ‘ reducing coverage, the stock 
p .ues of liab ility Insurance compa­
nies rise by 50 percent, twice the rise 
of the Dow Jones industrial average. 
During the first quarter of 1986, Insur­
ance slocks rise another 22 percent.

Today, as in 1976, the insurance In­
dustry blames the legal system for 
the huge premiums. Their implausi-

Robert Hunter, Federal Insurance 
Administrator from  1974 to J978, Is 
president o f the Rational Insurance 
Consumer Organization, a consumer- 
oriented research organization.
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blc claim Is that judges and juries be­
came generous in 1976, stingy for the 
next eight years and inexplicably 
generous again In 1985.

Actually, liability awards are re­
markably consistent. In constant dol­
lars, the median award has hovered 
around (20,000 over the last 25 years, 
according lo the Rand Corporation's 
Institute for Civil Justice, although 
the average award has risen appre­
ciably, reflecting the Impact of a few 
huge settlements.

Legislated lim its on liability 
awards have proved Ineffective. 
Many cities and itrwns in Pennsylva­
nia, for example, cannot get Insur­
ance even though the legislature v ir­
tually immunised them from liability 
the Inst lime Insurance rates shot up. 
The reason, simply, is that Insurance 
rales and availability are determined 
by the profit cycle, not by Juries.

Perhaps most significant, Insur­
ance companies have consistently 
refused to reduce their rates in ex­
change for legal limits on liability. I f  
their problems were traceable to the 
civil Justice system, then they should 
jump ut the o ffer.

Certainly, the legal system Is not 
perfect. Reforms, such as limiting 
fees for both plaintiff and defense 
lawyers and penalizing frivolous suits 
and frivolous defense delays, would 
enhance efficiency. But it would be 
unfair and nonsensical to limit com­
pensation fo r injuries without proving 
that such a reform would work and 
providing an alternative.

Our experience with no-fauit auto

Insurance is instructive. No-fault sys­
tems were enacted only after exhaus­
tive studies showed that people with 
relatively minor injuries were over- 
compensated while people with se­
vere injuries were undercompensat­
ed. Thus, a no-fault system for small 
claims made sense. » t -

In contrast, tho package ot " re ­
form s" sought by the Insurer, (and 
recently endorsed by President Rea- 
gan) not onjy Involves no tradeo ffs—
It takes away rights of ln|ured peopla 
without giving them anything back— 
but Is unsupported by any data about 
how victims fare under the current 
system, what drives up costs and how 
a given reform would affect victims 
or change system costs. ,  i, i 

' • *!i ’ 9

R
ECl.'PRTNG Insurance crises 
will be controlled only by Insur­
ance reform . Although Insur­

ance Is a national, C IO billion busi­
ness, It Is regulated only by the states. 

But most state regulatloa is of con­
sumer Insurance; commercial Insur­
ance Is almost entirely deregulated. 
Thus, deregulated commercial Insur­
ers are exempt from Federal anti­
trust laws and from oversight or 
prosecution by the Federal Trade 
Commission, and effectively exempt 
from Federal Income taxes. Over the 
last 10 years, property/ casualty in­
surers earned (75 billion but received 
a net tax refund of (125 r. Won.

Last week, a special commission in 
New York proposed a plan that vould 
restrict Insurers’ freedom to set -ales 
and cancel coverage, and would g ,e

municipal!Lira die right to form insur- 
ance pools. In return, Insurers would 
get some protection against frivolous 
suits, the right to pay out settlements 
over several years and protection 
against one Insurer paying the entire 
award when several parties share re-' 
sponsibility. jfl

The plan, combined with Governor' 
Cuomo's . ’ Ipulatloo that limits on li­
ability awanls be accompanied by re­
ductions tn premiums, has much 
merit, and, if enacted, would be a coo 
structive step and an excellent model 
for other states. But more needs to be 
done on the Federal level. Specifical­
ly, Congress should do the following:

•  Repeal the Insurance industry's 
antitrust exemption. Now, commit­
tees o f the Insurance Services Office, 
a rate-making organization run by 
the Insurance companies, set rates 
for moat types ui Insurance. 'pj

•  Create a Federal Office o f Insur- 
ance to monitor the Industry and es­
tablish minimum standards fo r state regulators. .

•  Repeal the Insurance Industry's' 
exemption from Federal Trade Com­
mission Jurisldlctlon. . f j

•  Expand the Risk-Retentlon Act, 
which allows manufacturers — but 
not other businesses —  to Join to­
gether to self-insure o r bargain (or 
lower rates. This wtwld preempt 
state laws. :< 9

The states ccuki take several steps 
to bring down rates, starting with en­
forcing their owa laws. Most stales 
rely on competition to control rates, 
but competition cannot control prices 
wben the periodic cartel pricing takes 
over. And states should follow New 
York's example and require Insurers 
to give adequate notice of, and clear 
reasons for, cancellations o r refusals 
o f new coverage. H "  • 1They should also build up their 
regulatory bodies — half do not even 
have actuaries, and few require con­
sumer representation. One exception 
Is New J ersey, where the public advo­
cate may Intervene In Insurance rate 
cases, with the cost borne by the In­
surer seeking a price Increase. This 
both discourages insureri from  seek­
ing exorbitant increases and mini­
mizes public outlays.

The ro lle r coaster Is now reaching 
the top of the first big hill — the steep 
part of the ride, toward excessive 
profits. In a year o r so, the downward 
(rip will start, heading us toward a 
1995 "c rists." To stop the ro lle r­
coaster ride. Congress should apply 
the brakes o f Insurance reform . ■
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a r e  d a m a g e d  b y  w r o n g d o e r s  i n  i m p o r t a n t  n o n - e c o n o m i c  w a y s .  

C h a n g i n g  o u r  c i v i l  j u s t i c e  s y s t e m  w o n ' t  l o w e r  i n s u r a n c e  r a t e s  

a n y w a y  a c c o r d i n g  t o  t h e  i n s u r a n c e  c o m p a n i e s .  P l e a s e  l e a v e  o u r  

c i v i l  j u s t i c e  s y s t e m  a l o n e .

N a m e
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P E T I T IO N  TO THE LEG ISLA TURE

W e  o p p o s e  t h e  i n s u r a n c e  c r i s i s / t o r t  r e f o r m  e f f o r t  a t  

c h a n g i n g  o u r  c i v i l  j u s t i c e  s y s t e m .  T h e  p r e s e n t  s y s t e m  g i v e s  u s  

a f i g h t i n g  c h a n c e  f o r  j u s t i c e  a n d  r e a s o n a b l e  c o m p e n s a t i o n  a g a i n s t  

r i c h  a n d  p o w e r f u l  c o r p o r a t i o n s  a n d  i n s u r a n c e  c o m p a n i e s .  

L i m i t i n g  n o n - e c o n o m i c  d a m a g e s  i s  u n f a i r  b e c a u s e  s o m e t i m e s  p e o p l e  

a r e  d a m a g e d  b y  w r o n g d o e r s  i n  i m p o r t a n t  n o n - e c o n o m i c  w a y s .  

C h a n g i n g  o u r  c i v i l  j u s t i c e  s y s t e m  w o n ' t  l o w e r  i n s u r a n c e  r a t e s  

a n y w a y  a c c o r d i n g  t o  t h e  i n s u r a n c e  c o m p a n i e s .  P l e a s e  l e a v e  o u r  

c i v i l  j u s t i c e  s y s t e m  a l o n e .

N a m e
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P E T I T I O N  T O  T H E  L E G I S L A T U R E  

W e  o p p o s e  t h e  i n s u r a n c e  c r i s i s / t o r t  r e f o r m  e f f o r t  a t  

c h a n g i n g  o u r  c i v i l  j u s t i c e  s y s t e m .  T h e  p r e s e n t  s y s t e m  g i v e s  u s  

a f i g h t i n g  c h a n c e  f o r  j u s t i c e  a n d  r e a s o n a b l e  c o m p e n s a t i o n  a g a i n s t  

r i c h  a n d  p o w e r f u l  c o r p o r a t i o n s  a n d  i n s u r a n c e  c o m p a n i e s .  

L i m i t i n g  n o n - e c o n o m i c  d a m a g e s  i s  u n f a i r  b e c a u s e  s o m e t i m e s  p e o p l e  

a r e  d a m a g e d  b y  w r o n g d o e r s  i n  i m p o r t a n t  n o n - e c o n o m i c  w a y s .  

C h a n g i n g  o u r  c i v i l  j u s t i c e  s y s t e m  w o n ' t  l o w e r  i n s u r a n c e  r a t e s  

a n y w a y  a c c o r d i n g  t o  t h e  i n s u r a n c e  c o m p a n i e s .  P l e a s e  l e a v e  o u r  

c i v i l  j u s t i c e  s y s t e m  a l o n e .

N a m e
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Chugiak-Eagle River

Chamber of Commerce
P .O . B ox  770353 / Eagle R iver , Alaska 99577

“ PLA CE  O F M A N Y  PLA CES"

April 11, 1986

R e p r e s e n t a t i v e  Randy Ph il l i p s  

Post O f f i c e  Box V 

Juneau, AK  99811

De a r  R e p r e s e n t i t v e  Phillips,

On April 11th the C h u g i a‘< - Eagle River C h a m b e r  of C o m m e r c e  Bo ard  of Di re ct or s  

u n a n i m o u s l y  a pp ro ve d  the f o ll o w i n g  resoluti on:

"Be it r eso lve d the D i s t r i c t  15 l e g is lat ors  be r e q u e s t e d  to  vote 

a g a i n s t  C . S . S . S . H . B .  532."

"Be it f u r t h e r  res olv ed t h a t  le g i sl at io n  w hich  lessons the rights 

of injured p ers ons  sh oul d be a pp r o v e d  o n l y  if t h e r e are g u a r a n t e e s  

t h a t  the r e d u ct i o n  of t he se rights will s u b s t a n t i a l l y  red uce  lia bil ity  

pr emi um s. "

1 am s u b m it ti n g  this letter at th e d i r e c t i o n  of the Board of D i r e ct or s  and 

r e q u e s t  that yo u keep  the C h a m b e r  a d v i s e d  on d ev el opm ent s.

E W S:a zh



P E T I T I O N  T O  T H E  L E G I S L A T U R E  

W e  o p p o s e  t h e  i n s u r a n c e  c r i s i s / t o r t  r e f o r m  e f f o r t  a t  

c h a n g i n g  o u r  c i v i l  j u s t i c e  s y s t e m .  T h e  p r e s e n t  s y s t e m  g i v e s  u s  

a  f i g h t i n g  c h a n c e  f o r  j u s t i c e  a n d  r e a s o n a b l e  c o m p e n s a t i o n  a g a i n s t  

r i c h  a n d  p o w e r f u l  c o r p o r a t i o n s  a n d  i n s u r a n c e  c o m p a n i e s .  

L i m i t i n g  n o n - e c o n o m i c  d a m a g e s  i s  u n f a i r  b e c a u s e  s o m e t i m e s  p e o p l e  

a r e  d a m a g e d  b y  w r o n g d o e r s  i n  i m p o r t a n t  n o n - e c o n o m i c  w a y s .  

C h a n g i n g  o u r  c i v i l  j u s t i c e  s y s t e m  w o n ' t  l o w e r  i n s u r a n c e  r a t e s  

a n y w a y  a c c o r d i n g  t o  t h e  i n s u r a n c e  c o m p a n i e s .  P l e a s e  l e a v e  o u r  

c i v i l  j u s t i c e  s y s t e m  a l o n e .

N a m e  A d d r e s s
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LA W  O F F IC E S  O F

R U S S E L L  L. W I N N E R
D E N A L I T O W E R S  N O R T H , S U IT E  70 2  

2 5 5 0  D E N A L I S T R E E T  

A N C H O R A G E , A L A S K A  9 9 5 0 3  

(9 0 7 ) 2 7 7 -9 5 2 2

M a y  5, 1 9 0 6

H o n o r a b l e  M. M i k e  M i l l e r  

[louse o f  R e p r e s e n t a t i v e s  

A l a s k a  S t a t e  L e g i s l a t u r e  

P o u c h  V

J u n e a u ,  A l a s k a  9 9 8 1 1

R e :  P r o p o s a l s  f o r  " T o r t  R e f o r m "

D e a r  R e p r e s e n t a t i v e  M i l l e r :

I a m  a n  a t t o r n e y  w i t h  a v a r i e d  p r a c t i c e ,  l i v i n g  a t  

3 0 2 5  T e l e q u a n a  D r i v e  i n  A n c h o r a g e .  I a m  o p p o s e d  t o  " t o r t  r e f o r m "

f o r  t h e  f o l l o w i n g  r e a s o n s :

1. G i v e n  t h e  n u m e r o u s  i s s u e s  o f  i n t e r p r e t a t i o n  a n d  

c o n s t i t u t i o n a l i t y  o f  t h e  p r o p o s e d  l e g i s l a t e  > n , i t  s h o u l d  b e  

c a l l e d  t h e  " D e f e n s e  L a w y e r s '  R e l i e f  A c t . "  1 p r e d i c t  i n s u r a n c e  

c o m p a n i e s '  l i t i g a t i o n  c o s t s  w i l l  a c t u a l l y  i n c r e a s e  r a t h e r  t h a n  

d e c r e a s e  if " t o r t  r e f o r m "  i s  e n a c t e d ,  d u e  s o l e l y  to  t h e  i n c r e a s e d  

c o s t  o f  p a y i n g  f o r  d e f e n s e  c o u n s e l  t o  l i t i g a t e  o v e r  t h e  u n c e r ­

t a i n t y  o f  i n t e r p r e t a t i o n  o f  i t s  v a r i o u s  p r o v i s i o n s .

2. T h e  c l a i m  t h a t  t h e r e  i s  a n  " i n s u r a n c e  c r i s i s "  d u e  

t o  i n c r e a s e s  in c l a i m s  s e e m s  r e m i n i s c e n t  o f  c l a i m s  t h a t  t h e r e  w a s  

a n  " o i l  s h o r t a g e "  i n  t h e  m i d - 1 9 7 0 ' s .  I a g r e e  w i t h  R o b e r t  

Hur. . a i r ' s  c o n c l u s i o n  t h a t  p r e m i u m  r a t e  i n c r e a s e s  a n d  c o v e r a g e

c a n c e l l a t i o n s  n o w  a r e  d u e  p r i n c i p a l l y  t o  r e d u c e d  i n s u r a n c e  

c o m p a n y  i n c o m e  o n  i n v e s t m e n t s  r a t h e r  t h a n  t o  t h e i r  r e c e n t  c l a i m s  

e x p e r i e n c e .  S e e  a c c o m p a n y i n g  a r t i c l e  w r i t t e n  b y  h i m  i n  “h e  

A p r i l  1 3 ,  1 9 8 6  e d i t i o n  o f  T h e  N e w  Y o r k  T i m e s . I t  a p p e a r s  t h a t

t h e  i n s u r a n c e  i n d u s t r y  i s  t a k i n g  a d v a n t a g e  o f  t h e  c u r r e n t  

s i t u a t i o n  t o  a t t e m p t  t o  s t a m p e d e  t h e  l e g i s l a t u r e  t o  l i m i t  i t s  

e x p o s u r e  t o  c l a i m s .

3. T h e  A l a s k a  J u d i c i a l  C o u n c i l ,  o r  s o m e  s i m i l a r  b o d y ,  

s h o u l d  b e  a s k e d  t o  r e p o r t  o n  t h e  n u m b e r  o f  t o r t  s u i t s  a n d  t h e i r  

m e d i a n  a n d  a v e r a g e  s e t t l e m e n t s  o r  j u d g m e n t s  o v e r  t h e  l a s t  t o n

y e a r s .  I d o u b t  t h i s  d a t a  w i l l  e x p l a i n  r e c e n t  p r e m i u m  r a t e

i n c r e a s e s  o r  s u p p o r t  " t o r t  r e f o r m . "  E n a c t i n g  t h i s  p r o p o s e d  

l e g i s l a t i o n  w i t h o u t  f i r s t  c o l l e c t i n g  a n d  a n a l y z i n g  t h i s  

i n f o r m a t i o n  s e e m s  u n t h i n k a b l e .
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4. B y  m a n d a t i n g  p e r i o d i c  p a y m e n t s  to c l a i m a n t s  in  t h e  

m a n n e r  p r o p o s e d /  t h e  a c t u a l  p r e s e n t  v a l u e  o f  t h e  r e c o v e r y  t o  

i n j u r e d  p e r s o n s  w i l l  b e  d r a s t i c a l l y  a n d  u n f a i r l y  r e d u c e d .

5. E l i m i n a t i o n  o f  j o i n t  a n d  s e v e r a l  l i a o i l i t y  w i l l  

r e s u l t  in a d r a s t i c  r e d u c t i o n  in t h e  n u m b e r  o f  c a s e s  w h i c h  

s e t t x e .  T h e  i n c r e a s e d  c o s t s  t o  t h e  s t a t e  f o r  t h e  c o u r t  s y s t e m  

a n d  t h e  i n c r e a s e d  d e l a y  in g o i n g  t o  t r i a l  a r e  n o t  w o r t h  t h i s .

6 .  R e s t r i c t i n g  p l a i n t i f f s '  a t t o r n e y s '  c o n t i n g e n t  f e e s  

w i l l  r e d u c e  c l a i m s  o n l y  b y  m a k i n g  i t  i m p o s s i b l e  f o r  s o m e  w o r t h y  

c l a i m a n t s  w i t h  h i g h  c o s t  c a s e s  (e . g . / f o r  o u t - o f - s t a t e  d e p o s i ­

t i o n s  a n d  e x p e r t  w i t n e s s  f e e s )  t o  e v e n  o b t a i n  a n  a t t o r n e y .

7. M a n y  o f  t h e  p r o v i s i o n s  o f  t h e  p r o p o s e d  " t o r t

r e f o r m "  a r e  e s s e n t i a l l y  u n d e m o c r a t i c .  T h e y  r e f l e c t  a d i s t r u s t  

o f  t h e  j u d g m e n t  o f  r e p r e s e n t a t i v e s  o f  t h e  p u b l i c /  c h e  j u r i e s .  

I t  m u s t  b e  r e m e m b e r e d  t h a t  j u r i e s  h e a r  a l l  t h e  e v i d e n c e  a n d  

a r g u m e n t s  p r e s e n t e d  b y  b o t h  p l a i n t i f f  a n d  d e f e n s e  c o u n s e l /  u n d e r  

t h e  s u p e r v i s i o n  o f  t h e  j u d g e .  T h e  s o l u t i o n  t o  " r u n a w a y "  j u r y  

v e r d i c t s —  if s u c h  v e r d i c t s  e x i s t  a t  a l l  —  i s  e d u c a t i o n  o f  t h e  

p u b l i c /  a s  p r o s p e c t i v e  j u r o r s /  n o t  a l e g i s l a t i v e  m a n d a t e

u n i f o r m l y  r e s t r i c t i n g  v i c t i m s '  r i g h t s .

8. " T o r t  r e f o r m "  s h o u l d  n o t  b e  e n a c t e d  w i t h o u t  a 

c o m m i t m e n t  f r o m  t h e  i n s u r a n c e  i n d u s t r y  t h a t  p r e m i u m  r a t e s  w i l l  b e  

l o w e r e d .  G i v e n  t h e  i n s u r a n c e  i n d u s t r y ' s  e x e m p t i o n  f r o m  t h e  a n t i ­

t r u s t  l a w s /  t h e i r  r e s p o n s e  t h a t  m a r k e t  f o r c e s  w i l l  p r o d u c e  t h i s  

r e s u l t  s e e m s  i n a d e q u a t e .

9. T h e  r i g h t s  o f  i n n o c e n t /  i n j u r e d  v i c t i m s  a r e  a t

s t a k e .  T h e i r  r i g h t  t o  j u s t i c e  a n d  c o m p e n s a t i o n  i n  t h e  c o u r t s  

s h o u l d  n o t  b e  c o m p r o m i s e d  w i t h o u t  c o m p e l l i n g  a n d  w e l l  s u b s t a n ­

t i a t e d  j u s t i f i c a t i o n .  T h i s  h a s  n o t  b e e n  p r e s e n t e d .

T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n  o f  m y  v i e w s .

V e r y  t r u l y  y o u r s /

R u s s e l l  L. W i n n e r

R W / c m

E n c l o s u r e
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REFORM INSURANCE, NOT LIABILITY LAW
«-«-• • -*» *- • *• -n

Taming the Latest Insurance ‘Crisis’ •
By RO BERT  HUNTER

T HE latent liab ility  insurance _ 
••crisis," like  its predecessors, is 
w idely attributed to cvc rly  

generous ju ries and court decisions 
expanding m anufacturers ’ liab ility . 
As in the preceding "c r is is ,"  in 1975. 
litiie is said about the fundamental 
cause — the sharp ups and downs o l 
the insurance industry's profit cycle.

The gradual expansion o f legal Ii- 
ability and the profit cycle a rc  dis­
tinct phenomena and sllou ld be 
treated separately . The fo rm er has 
not caused rates to Increase d ram ati­
ca lly : the profit cycle has. Thus, 
lim iting liab ility  and restricting ju ry  
awards w ill not ave rt fu tu re insur­
ance squeezes, but flattening the in ­
surance cycle w ill.

Consider the ro lle r-coaste r ride the 
Insurance industry lias taken us lo r  in 
the last decade:

•  1975. The bottom . The industry 
earned 1 percent on equity, well 
below Ihe average fo r nil industry.

•  1976 to 1977. The ascent. Tile cost 
o f iasurance skyrockets by 300 per­
cent o r more fo r  many doctors, 
manufacturers and others, as insur­
ance companies’  profits leap by more 
than 500 percent ,

•  1975 to ISM. The fa ll. The high 
profits attract a flood ot new capital. 
Insurers begin cutting prices and in­
suring poor risks, so as to obtain as 
many prem ium do lla rs  as possible to 
Invest at the high interest ra tes that 
prevail. Not surp ris ing ly , the indus­
try ’s profits decline, to a  2 percent re ­
turn on equity in 1381.
. •  1985 to 1986. A new ascent. As in 
1976 and 1977, doctors, m anufacturers 
and municipalities, this tim e joined 
by day-care centers and nurse m id­
wives, find insurance costs ris ing by 
390 perccnt.and m ore —  If they can 
get iasurance at a l l .  As the industry 
raises total prem ium s by 525 billion 
while reducing coverage, the stock 
prices o f liab ility  insurance compa­
nies rise by 50 percent, tw ice the rise 
o f the Dow Jones industria l average. 
During the first qu a rte r o f 1986, Insur­
ance stocks rise another 22 percent.

Today, as In 1976, Uie insurance In-’ 
dustry blames the lega l system fo r 
•he huge prem ium s. Their implausi-',

Roi-crt Hunter, Fed e ra l Insurance 
Adm inistrator from  1971 to 1978, is 
president o f  th e  N a'iona l In su ran c e . 
Consumer Organization,' a  consumer- 
oriented research organization. ,1, .

Liability Judgments: Two Views of the Trend
Median and average award j  in liability case*, data cover Cook County, B l. and are shown In constan! 1961 dollars   j j  j q
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ble c laim  is that Judges and Juries be­
came generous in 1976, stingy to r the 
next eight yearn and inexplicably 
generous again In 1985.

Actually, liab ility  awards a re  re ­
m arkab ly  consistent. In  constant d o l­
la rs , the median award has hovered 
around 520,000 o ve r the last 25 yea rs , 
according to the Rand Corporation ’s 
Institute fo r C ivil Justice, although 
the average award has risen appre­
c iab ly , reflecting the impact o f a  few 
huge settlements. ;5jf

Legislated lim its on liab ility  
awards have proved Ineffective. 
Many cities and lowns in Pennsylva­
nia, fo r example, cannot ge l Insur­
ance even though the leg islatu re v ir ­
tua lly  immunized them Irom  liab ility  
the last time insurance ra le s  shot up. 
The reason, sim p ly , is that insurance 
rates and ava ilab ility  a re  determ ined 
by the p ro fit cyc le , not by  ju rie s .

Perhaps most significant, insur­
ance companies have .consistently 
refused to reduce the ir rates in ex­
change fo r lega l lim its on liab ility .]!! 
their prob lem s were traceab le to the 
civ il justice system , then they should 
jum p at the o ffe r . , ’

Certa in ly , the lega l system  Ls not 
perfect. Re form s, such as lim iting 
fees fo r both p la in tiff and defense 
lawyers and penalizing frivo lous suits 
and frivo lous defense de lays, would 
enhance efficiency. But it would be 
un la ir and nonsensical to lim it com ­
pensation fo r in ju ries without proving 
that such a re fo rm  would work and 
providing an a lte rna tive . ' . , '  $ 

Our experience with no-fault auto

insurance is instructive. N o-fau ilsys­
tems were enacted on ly  a lte r  exhaus­
tive studies showed that people with 
re la tive ly  miivor in ju ries were over- 
compensated while people with se­
vere In ju ries were undercoro|iensat- 
ed. Thus, a  no-fault system  fo r  sm a ll 
c la im s made sense.

In  contrast, the package o f ’ Te- 
form s” , sought by the insurers (and 
rw en tly  endorsed by President Rea­
gan ) not on ly  Involves no I rade-of fs—  
it takes away rights o f in ju red people 
without giving them anything back — 
but is unsupported by any data about 
how victim s fa re  under tlic current 
system , what d rives up costs and how 
a given re fo rm  would affect victim s 
o r change system  costs. .

••‘.i \ ■ '
R EC U R S IN G  insurance crises 

w ill be contro lled on ly by insur­
ance re fo rm . Although insur­

ance is a national, 5310 b illion busi­
ness, It is regulated on ly  by the states. 
Hut most state regulation is o l con­
sum er insurance; com m erc ia l Insur­
ance is a lm ost en tire ly  deregulated. 
Thus, deregu lated com m erc ia l insur­
e rs  a re  exempt from  Federa l an ti­
tru s t laws and from  oversight o r 
prosecution by  the Federa l Trade 
Commission, and e ffec tive ly  yeempt 
from  Federa l income t a x « . O ver ihe 
last 10 yea rs , p rop e r ty / casualty in ­
su rers earned 575 b il'ion but received 
a net tax  refund o f V125 m illion .

Last week, a  special commission in 
New Y o rk  proposed a p lan tiiat would 
restric t insu rers ’ freedom  to set ra le s  
and cancel coverage, and would give

municipalities Site ngM  to fen / ’. Insur­
ance pools. In  return , Insurers would 
get some protection against frivolous 
suits, the right to pay out settlements 
o ve r severa l yea rs  L id protection 
against one Insu rer paying the entire 
award when severa l parties share re ­
sponsibility.

The plan , combined with Gove' 
Cuomo’s stipulation that lim its on l i ­
ab ility  awards be accompanied by re­
ductions in prem iums, has much 
m erit, and, I f  enacted, would be a con­
structive step and w  excellent model 
fo r o ther states. But more needs Id  be 
done on the Federa l leve l. Specifical­
ly . Congress should do the follow ing:

•  Repeal the insurance industry's 
antitrust exemption. Now, commit­
tees o f the ’  u ' ' nee Services Office, 
a rate-in- * -'ration run by
Uie Ins: set rates
fo r rant- ace.

•  Cre. ..Tice o f Insur­
ance b dustry and es­
tablish i ' trds fo r  sta le
regulators

•  Repeal Uie lit- i  industry ’s 
exemption from  Fedci . T rade Com­
mission. juris ld iction .

•  Exi-and the Risk-RctcnIJoii Act, 
which idlows manufacturers —  but 
not oU ier businesses —  to  jo in  to ­
gether lo  self-insure o r bargain fo r 

.low er rates. This would pre-empt 
state laws.

The states could take seve ra l step:; 
to bring down rates, starting with en­
forcing their own laws. Most states 
re ly  on coitipeUUon to contro l rates, 
but competition cannot contro l prices 
when Uie periodic carte l pricing takes 
over.-And states should follow  New 
Y o rk ’s example and require insurers 
to give adequate notice o f, and cleat 
reasons fo r , cancellations o r  refusals 
o f new coverage.

They should a lso build up their 
regu latory bodies — ha lf do not ever 
have actuaries, and few require con 
sum er representation. One excep’.io r 
is New Jersey , where Uie public advo 
cate m ay intervene in insurance ra i l 
cases, with the cost borne by the in 
su re r seeking a price increase. This 
both discourages Insurers from  seek­
ing exorbitant increases and mini 
m izcs public ouUays.

The ro lle r coaster is now reachin j 
the top o f the firs t big h ill —  the steej 
part o f the ride, toward exccssivi 
p ro fits . In  a yea r o r so, the downwarc 
trip  w ill s ta rt, heading us toward i 
.1995 "c ris is .”  To slop the ro lle r 
coaster ride , Congress should appl) 
the brakes o f insurance re fo rm . I
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REj C O M M E N T S  ON S.B. 377

D e a r  Bettyes

I h o p e  y o u  h a v e  h a d  t i m e  to r e v i e w  t h e  p r o p o s e d  f l o o r  
A m e n d m e n t  to S .B ,  377 I t e l e x e d  to y o u r  o f f i c e s  in J u n e a u  
M a y  3, 1986. E n c l o s e d  a r e  s o m e  t h o u g h t s  o n  S.B, 377, as 
p r o p o s e d  by  the J u d i c i a r y  C o m m i t t e e  and b y  t h e  F i n a n c e  
C o m m i t t e e .

Sec. 09. 1 7 . 0 1 0 .  N O N E C O N O M I C  DAMAGES, I c o n c u r  w i t h  the 
s e n t i m e n t s  e x p r e s s e d  in t h e  C o m p a r i s o n  B e t w e e n  S e n a t e  
J u d i c i a r y  and S e n a t e  F i n a n c e  V e r s i o n s  o f  S B  377 f o r w a r d e d  t o  
m y  o f f i c e s  by y o u r  s t a f f .  " I m p o s i n g  a l i m i t  t h e n  w i l l  
s e r i o u s l y  imp a c t  a v e r y  f e w  p e o p l e  w i t h  c a t a s t r o p h i c  
i n j u r i e s  w i t h  no  k n o w n  c o r r e s p o n d i n g  p u b l i c  b e n e f i t . "  I 
w o u l d  like to s u m m a r i z e  t h e  f a c t s  of an a c t u a l  c a s e  n o w  
p e n d i n g  a n d  use it t o  d e m o n s t r a t e  the i m p a c t  S.B. 377 c o u l d  
h a v e  on this c a s e  t o  h e l p  c l a r i f y  m y  p o s i t i o n ,

I r e p r e s e n t  a 2 5 - y e a r - o l d  w o m a n  w h o  w a s  p a r a l y z e d  f r o m  t h e  
n e c k  d o w n  in a s i n g l e - v e h i c l e  a u t o m o b i l e  a c c i d e n t  w h e n  t h e  
v e h i c l e  in w h i c h  s h e  w a s  a p a s s e n g e r  b e g a n  t o  f i s h - t a i l  o n  a 
s l i p p e r y  spot in t h e  r o a d  a n d  then s u d d e n l y  c o m m e n c e d  t o  
r o l l o v e r  in a v i o l e n t  m a n n e r .  She o b v i o u s l y  w i l l  n e e d  a 
g r e a t  d e a l  of m e d i c a l  a t t e n t i o n  for r e m a i n d e r  of h e r  life, 
b e i n g  u n a b l e  to p e r f o r m  s o m e  of the m o s t  b a s i c  tasks, s u c h  
as b a t h i n g  h e r s e l f ,  g o i n g  t o  t h e  b a t h r o o m ,  etc. In f a c t  m y  
c l i e n t  is a p r i s o n e r  in h e r  o w n  body. The w o r s t  a s p e c t  of 
t h i s  ca s e  is t h a t  t h e  m a n u f a c t u r e r  of the t y p e  of a u t o m o b i l e  
in w h i c h  she w a s  a p a s s e n g e r  at the t i m e  of t h e  a c c i d e n t  has 
i g n o r e d  t h e  fact t h a t  its v e h i c l e  has a d e s i g n e d - i n  
p r o p e n s i t y  to h a n d l e  in  a n  e r r a t i c  m a n n e r  a n d  r o l l o v e r  
d u r i n g  the s i m p l e s t  m a n o e u v e r s ,  has i g n o r e d  t h e  fact t h a t  
t h e  v e h i c l e  has a w o e f u l l y  i n a d e q u a t e  o c c u p a n t  r e s t r a i n t  
p r o t e c t i o n  s y s t e m  to  p r o t e c t  p a s s e n g e r s  and d r i v e r s  d u r i n g  
r o l l o v e r s ,  and has f a i l e d  t o  w a r n  the m o t o r i n g  p u b l i c  of 
t h e s e  f a c t s  or the m a n y  c a t a s t r o p h i c  a c c i d e n t s  in w h i c h



other victims have been seriously injured or killed in 
rollovers. The comany's own safety engineers advised it how 
the vehicle should be re-designed in order to obviate these 
problems in 1979/ but the manufacturer chose not to remedy 
the defects at that time and made substantial profits by 
failing to do so. My client was paralyzed in the above 
accident in January of 1983, a passenger in a 1982 vehicle.
A few years ago the P.T.C, obtained a Court Order against 
the company ordering it to warn the public of some of these 
inherent dangers. My client has very limited control of her 
upper extremities but no fine motor control, but can get 
around in a motorized whee1-chair. But my client is not a 
quitter. Since her release from the hospital, she has found 
a good job nd now makes more money than she did before the 
accident. Thus she has no substantial future wage loss that 
X can establish with certainty at trial. The defense 
attorney will surely object to evidence that, should her 
condition worsen as she gets older, she may become 
unemployed and thus suffer a future wage loss. This type of 
evidence would probably be deemed too “speculative" and thus 
inadmissible. Since her release from the hospital, my 
client's loving husband has in effect been her "attendant", 
seeing to her every need. But everyone has a breaking point, 
and thus it is possible that he m a y  one day leave her. Or 
die. At which time she would need enough money to pay for 
attendant care, which is substantial. Since she has not 
incurred medical attendant care costs to date (she cannot 
afford them now e v e n  if something happened to her husband) 
my client will probably not be able to obtain these past 
medical costs. More importantly, however, is the problem I 
will have at trial trying to establish her future medical 
care costs without again having m y  evidence ruled 
inadmissible as too speculative. In short, it iB much 
easier to establish future medical costs and wage losses 
when there is a history of said damages to present to the 
jury. Medical care costs, including attendant care, 
necessary for my client to even get out of bed. can easily 
run in excess of $100,000.00 per year.

It should be obvious that a limit of $250,000.00 or 
$500,000.00 for "pain, suffering, inconvenience, physical 
impairment, disfigurement, I o b s  of enjoyment of life and 
other nonpecuniary damage" in the above-referenced oaea 
would be totally unjust, especially in light of the fact 
that, because my client is a fighter, she wilL probably 
receive nothing for future lost wages, and a very small 
amount for past lost wages (accrued while she was 
hospitalized), it ib indeed po&aibie that, in view of her
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lack of substantial past medical costs, the largest item of 
d a m a g e  she may receive will be for pain and suffering.

Sec, 09.17.020. PUNITIVE DAMAGES. My client would not be 
p aralysed today i£ the manufacturer had listened to its own 
safety e^'tineers and remedied the defective condition of the 
v e h i c l e — ‘knowledge the company h a d  over four years before my 
client was injured. Yet it marketed the product with wild 
abandon with millions spent in advertising, without ever 
w a r n i n g  the public of the known defects, in "reckless 
disregard" of the rights of the m o t o r i n g  public. I believe 
that I can establish this fact by "clear and convincing
evidence" as opposed to a "preponderant e of the evidence",
but do not believe that my client and I should have to do 
so, for several reasons. Proving the defendant's conduct 
w a s  in "reckless disregard of the rights of others" is a 
m o r e  difficult burden than proving that the product was 
defective or the defendant's conduct was negligent. In 
essence, by proving that the conduct was in "reckless 
disregard" of m y  client's rights, we have already Bhouldered 
a higher burden of proof. I have made a rough estimation of 
the amount of money saved by the manufacturer of the vehicle 
involved in my case by failure to follow the advice of its 
safety engineers and correct the defects in the vehicle.
The company, by my initial conservative calculations, saved 
approximately 50 million dollars b y  not correcting the 
defects in the vehicle, I do not b e l i e v e  the company should
be allowed to retain this ill-gotten gain at the expense of
my client and other members of the motoring public.
More importantly, this provision bhould have no effect upon 
insurance rates because ordinarily insurance companies do 
not pay punitive d a m a g e s . The insurers have'exclusions in 
their policies regarding non-payment of punitive damages, 
and it has been held against public policy to be able to 
insure against exemplary damages. Normally the only time an 
insurance company is exposed to p a y m e n t  of punitive damages 
1 b w h e n  it has treated its insured in bad faith or in an 
unfair manner, by either failing to pay under a policy when 
it should have, directly to its insured or his creditors, 
(direct bad faith action) or by f a i ling to settle a claim 
within policy limits on behalf of its insured (third-party 
bad faith claim). I was recently contacted by a woman in 
Fairbanks who had to undergo surgery in order to save her 
life and turned the approximate $5,000.00 bill into her 
insurance carrier for payment, wh i c h  it refused, pursuant to 
an "exception" in her policy. She is contemplating filing 
for bankruptcy because she cannot p a y  the bill. If no 
punitive damages were possible against her insurer, do you



think they would pay her medical bills when they receive a 
demand letter from me? Of course not, because if I had to 
take the insurer to court to obtain a judgment for my client 
and could not obtain punitive damages, the carrier's only 
exposure would be $5,000.00 plus Interest and posoibiy 
limited attorney's fees, why Betti** now when the insurer 
can invest the money for several yea^s with almost nothing 
t o  lose by failing to pay its insured?
If the legislature adopts the Judiciary's version jf S.B,
377 and awards 50% of punitive damage awards to the state, I
believe that they should be placed in a speciil fund for
tort victims injured by uninsured defendants or by similar 
defective products, A system could be established for 
example, whereby these tort victims could claim against the 
fund, and have a hearing by an administrator of the fund or
a committee to determine how much the victim should receive,
w ith o u t  even retaining an attorney, subject to review if the 
victim was dissatisfied.

Sec. 09,17.025. DAMAGES RESULTING PROM INTOXICATION OR 
COMMISSION OF A CRIME. I have no major disagreement with 
this proposal, primarily because I cannot afford to take a 
personal injury case on a contingency fee basis and advance 
all of the costs of the trial if there is a good possibility 
thut the jury may determine that my client was the "sole 
proximate cause" of his own injuries, and render a defense 
verdict, I can envision certain cases where this provision 
m a y  have the effect of "tainting" the jury with undue 
influence being brought to bear by virtue of an instruction 
regarding intoxication, especially in products liability 
cases. The law at present would allow the jury to diminish 
the plaintiff's award by the percentage of his own 
negligence (including intoxication which contributed to the 
accident or injuries), hence this proposal is not all that 
necessary.

Sec. 09.17.030, ITEMISED VERDICTS. In most states the 
attorneys in a case can request the Court to submit special 
interrogatories to the jury, which the Judge sometimes does. 
While I Jo not believe this provision is necessary, it may 
benefit the insurance industry or the victim. The result of 
m a n datory itemizing of verdicts may be an increase in the 
number of appeals, which would benefit the industry should 
the insurers make more money from investments during 
frivolous appeals than what they are obligated to pay 
victims in interest after an unsuccessful appeal. Should 
this happen, I would suggest that a constructive trust be 
impressed upon the amount which the insurer actually made
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during the pendency of the appeal from the amount of the 
trial court judgment.

Sec. 09.17.035. PERIODIC PAYMENTS. I concur with the 
Comparison, supra, that "the system we nave is not broken; 
it does not require fixing in this area." Moreover, I 
believe that structured settlements before trial are in the 
bast interests of both the, victim and the insurer and in my 
own practice have attempted to settle most of my larger 
cases with structured settlements. In the actual case 
referred to, I will be very happy to settle this case for my 
client on a structured basis before trial, and will advise 
her to do so. The benefit to the insurer is obvious, it can 
spread its losses over time, make m o n e y  on its m o n e y  (return 
on investment income, interest, etc.) and thus decrease its 
losses. The benefit to the victim is that a structured 
award is generally larger than a lump sura amount, and if 
structured correctly, can be a hedge against inflation. But 
if periodic payments are ordered after a judgment is 
obtained there will be no reason for an insurer to enter 
into a structured settlement before t r i a l .

r " *" i

Sec. 09.17.040. VERIFICATION OF CI V I L  CLAIMS. I see no 
problem with thiB at all. It will prevent bad faith claims 
on both sides.

Sec. 09.17.055. COLLATERAL BENEFITS. The possibility of 
introduction of evidence of collateral benefits at trial 
will only have the effect of reducing the settlement value 
of caseB. The theory behind the "collateral source rule" is 
that, in the case of insurance paid for by the plaintiff, or 
job benefits bargained «?or by him,, the benefit is one paid 
for by the plaintiff in the form of premiums or reduced 
salary scale, and the insurer cr defendant should not be 
able to claim any credit for *-c»nethIng the victim has 
purchased. I have a personal injury client who missed a 
substantial amount of work after she was involved in an 
accident where her car was totally demolished. She received 
"sick-leave pay" from her employer during her recuperation. 
During settlement negotiations the insurance adjuster 
advised me of this fact and argued that the insurer should 
receive a credit for the amount my client received from her 
employer. My client was very upset because she has now used 
up all of her nick-leave, and if Bhe becomes ill in the 
future, will have no benefits. I agree with her that the 
insurer of the negligent driver should not receive a benefit 
from her accrued sick-leave pay which she no longer has.
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Sec. 09,17.060. APPORTIONMENT OF DAMAGES. It is difficult 
for me to understand how thiB provision will have the effect 
of lowering insurance premiums with any degree of certainty. 
In my case, for example, the manufacturer will attempt to 
blame the accident on the driver of the vehicle, road 
conditions, etc., or anything but its defective vehicle.
The vehicle went into a skid at about 30-35 miles per hour 
when the driver was shifting from second to third gear, and 
the accident did happen during winter conditions with snow 
and ice on the gravel road, in fact the driver did not have 
any liability insurance on the vehicle at the time, but if 
he had been carrying the mandatory minimum amount today, hia 
insurer's total exposure would be $50,000.00, or not even 
enough to pay my client's initial medical expenses. The 
driver's premium would of course be based in part upon the 
amount of coverage, or $50,000.00 per person and $100,000.00 
per accident pursuant to statute. Now the manufacturer pays 
a much higher premium for much more coverage in light of its 
total exposure to the public for possible serious injury or 
death as a result of defects in its products. In this 
particular case, the manufacturer has such a high deductible 
that when this case is settled (most likely and what usually 
happens in civil cases, in part out of fear of huge 
verdicts), that the insurer w i 1! probably have to pay 
any part of the settlement.
Products liability cases are difficult to present to a jury, 
and often confusing at best. It oftens boils down to which 
expert the members ot the jury understand and believe, or a 
"battle of the experts". Thus there is a dist'nct 
possibility that the jury could compromise its verdict and 
find the driver primarily responsible for my client's 
injuries, with the result that she could recover only a 
portion of the judgment from the manufacturer (the driver is 
judgment-proof). As between the two d e f e n d a n t‘a and my 
client, who should bear the risk of non-recovery? I submit 
that the manufacturer, being at fault, should bear the risk 
of not obtaining contribution from the co-defendant, rather 
than my client, who was not at fault at all— only a 
p a s senger. Furthermore, with the possibility of the 
manufacturer being held primarily liable for the judgment, 
and with the huge exposure at risk, there Is no realistic 
possibility that the manufacturer's Insurance premiums will 
decrease if this provision is passed.

Sec. 09.17.050. CONTINGENT FEE AGREEMENTS. The standard 
contingency fee agreement in personal injury cases 
nation-wide for years has usually been one-third of the 
settlement or judgment with rost attorneys. Sometimes,
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however, in expensive (out-of-pocket, at-risk costs advanced 
by the attorney) products liability or medical malpractice 
c a s e s , or in cases of "thin* liability but serious injuries, 
I have heard of 40% or even 50% contingency fee contracts. I 
have never charged more than one-third and sometimes charge 
I o b s , or 25%, depending upon the case. It is always up to 
the client, however, and shopping for an attorney is like 
shopping for anything else— if the client can save money, he 
can pick the attorney of his choice. I have also charged by 
the hour on cases and always advise the client of this 
possibility, but have only had one client wish to do 
this— personal injury victims often cannot even pay their 
ordinary bills.
Legally the victim is responsible for all advanced costs 
whether or not he or she recovers any money, but as a 
practical matter cannot usually reimburse the attorney, 
which the lawyer loses in the event of no recovery, in 
addition to any fee for all of his work on the case.
Doctors charge a lot for their time to take depositions and 
t e s tify— from a conservative $200.00 per hour to $1,000.00 
per hour and more. These considerations, plus the case 
where there is no recovery, are b a s i c a l l y  the reason for 
contingent fee agreements. The proposal limiting foes to 
25%, or less than the prevailing 33 1/3% is merely an 
attempt by the insurance Industry to deter plaintiff's 
attorneys from pursuing the wore expensive cases with 
possibilities of higher damage awards.
One of the articles I read recently stated that 37% of every 
dollar expended by the industry in awards went to insurance 
defense fees. The problem with tho apparent limitation on 
defense fees to 25% is that it cannot be checked or 
controlled. In a serious case with potential huge 
liability, the insurer will not tie the hands of its 
attorneys to 25% but will simply allow the defense firm to 
"pad" the bills on other cases to "comply" with this 
provision. And what about putting a limit on the amount of 
costs the insurer can expend in defending a case? Most 
importantly there are no victims complaining about the 
contingency fees charqed--only the insurance industry. The 
Senate Judiciary version is preferable.

Sec. 09.30.070, INTEREST ON JUDGMENTS. I concur with the 
position of the above-relferenced Comparison. However, in 
tr.e Finance Committee version, the jury would be allowed to 
consider prejudgment interest to be added to the award, 
which will probably result in lower verdicts, since the jury 
will try to compute in the interest in its award. If the 
insurance industry wants to introduce evidence of

-  7 -
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D e a r  R e p r e s e n t a t i v e  Miller:

T h e  e n d  o f  t h e  l e g i s l a t i v e  s e s s i o n  i s  n e a r i n g  a n d  i n  t h i s  

y e a r  b e i n g  n o  d i f f e r e n t  t h a n  y e a r s  p a s t ,  t h e r e  i s  a n  u r g e n c y  t o  

" p a s s ” c e r t a i n  l e g i s l a t i o n .  O n e  i t e m  o f  l e g i s l a t i o n  i s  t h e  s o  

c a l l e d  " t o r t  r e f o r m "  l e g i s l a t i o n .  O n e  o f  y o u r  m e m b e r s  w a s  q u o t e d  

i n  t h e  A n c h o r a g e  D a i l y  N e w s  o n  A p r i l  2 1  o f  s a y i n g  t h a t  n o  

l e g i s l a t o r  w a n t e d  t o  v o t e  a g a i n s t  t o r t  r e f o r m  i n  t h i s  e l e c t i o n  

y e a r .

A l l  o f  u s  k n o w  p o l i t i c a l  r e a l i t i e s  r e s u l t  i n  p a s s a g e  o f  s o m e  

l e g i s l a t i o n  w h i c h  i s  n o t  n e c e s s a r i l y  f a v o r e d  b y  t h e  p e o p l e  v o t i n g  

f o r  i t  b u t  i t  is s u p p o r t e d  b e c a u s e  i t  i s  " p o p u l a r " .  M y  c o n c e r n  

i s  t h a t  t h e r e  is  t w o  k i n d s  o f  t o r t  r e f o r m .  1) " t o r t  r e f o r m ' 1 t h a t  

m a y  b e  b e n e f i c i a l  a n d ,  2) " t o r t  r e f o r m "  w h i c h  i s  d e v a s t a t i n g  t o  

t h e  v i c t i m ' s  o f  a c c i d e n t s .  T h o s e  o f  y o u  w h o  s u p p o r t  l e g i s l a t i o n  

f a l l i n g  i n t o  t h i s  s e c o n d  c a t e g o r y  w i l l  b e  m e t  n e x t  f a l l  w i t h  

c h a r g e s  t h a t  y o u  " d e c l a r e d  w a r "  a g a i n s t  v i c t i m s ,  t h a t  y o u  s u p p o r t  

d i s c r i m i n a t i o n  a g a i n s t  t h e  y o u n g  a n d  e l d e r l y ,  o r  t h a t  y o u  a r e  a n  

u n t h i n k i n g ,  u n f e e l i n g  e x t e n s i o n  o f  t h e  i n s u r a n c e  e s t a b l i s h m e n t .

M y  p o i n t  i s  t h a t  j u m p i n g  o n  w r o n g  t o r t  r e f o r m  b a n d w a g o n  m a y  h a v e  

m o r e  a d v e r s e  e f f e c t s  t h a t  n o t  s u p p o r t i n g  t o r t  r e f o r m .

I w o u l d  l i k e  t o  d i s c u s s  s o m e  o f  t h e  p r o v i s i o n s  o f  H B  5 3 2  a s  

r e p o r t e d  f r o m  t h e  H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e .  M y  g e n e r a l  

c o m m e n t s  a p p l y  t o  s o m e  o f  t h e  S e n a t e  b i l l s  a l s o .  I f  H B  5 3 2  i s  

p a s s e d  i t  w o u l d  c l e a r l y  j u s t i f y  l a b e l i n g  i t ' s  s u p p o r t e r s  i s  

" p u b l i c  e n e m y  n u m b e r  1 . "  S e c t i o n  0 9 . 1 7 . 0 1 0  e n t i t l e d  

" N o n e c o n o m i c  D a m a g e s "  p r o v i d e s  a s  f o l l o w s :
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" I n  a n  a c t i o n  t o  r e c o v e r  d a m a g e s  f o r  p e r s o n a l  

i n j u r y  b a s e d  u p o n  n e g l i g e n c e ,  d a m a g e s  f o r  

n o n e c o n o m i c  l o s s e s  s h a l l  b e  l i m i t e d  t o  2 5  p e r ­

c e n t  o f  t h e  p r e s e n t  v a l u e  o f  t h e  d a m a g e s  

a w a r d e d  f o r  e c o n o m i c  l o s s e s ,  o r  $ 5 0 0 , 0 0 0  

w h i c h e v e r  a m o u n t  is  l o w e r . "

W h e n  I f i r s t  l e a r n e d  o f  t h i s  p r o v i s i o n  T t h o u g h t  s o m e o n e  w a s  

e n g a g e d  i n  a  v e r y  m a c a b r e  j o k e .  T h e  e f f e c t  o f  t h i s  p r o v i s i o n  

w o u l d  b e  t o  s h u t  d o w n  t h e  e x i s t i n g  s y s t e m  f o r  p e r s o n a l  i n j u r y  

r e c o v e r y  i n  a l l  b u t  v e r y  f e w  c a s e s .  E v e n  in  t h o s e  f e w  c a s e s  

w h e r e  a  r e c o v e r y  i s  p u r s u e d  t h e  b e s t  p o s s i b l e  r e s u l t  f o r  t h e  

i n j u r e d  p l a i n t i f f  w o u l d  s t i l l  b e  a  g r o s s l y  i n e q u i t a b l e  r e s u l t .  I 

w i l l  l a y  o u t  s o m e  e x a m p l e s  b e l o w  w h i c h  a r e  n o t  a t y p i c a l ,  w h i c h  

s h o w  t h e  e f f e c t  o f  t h i s  a m e n d m e n t .

E X A M P L E  # 1 :

A  4 0  y e a r  o l d  f a t h e r  o f  t h r e e  s u f f e r s  a m o d e r a t e l y  s e r i o u s  

p e r s o n a l  i n j u r y  w h e n  a  d r u n k  d r i v e r  r u n s  i n t o  h i s  v e h i c l e .  T h e  

v i c t i m  i s  o f f  w o r k  f o r  s i x  m o n t h s  f o r  a l o s s  o f  $ 2 0 , 0 0 0  i n  e a r ­

n i n g s  ( n o t  c o v e r e d  b y  w o r k e r s  c o m p e n s a t i o n  o r  o t h e r  i n s  r a n e e )  

a n d  h e  h a s  a $ 5 0 , 0 0 0  m e d i c a l  b i l l  ( n o t  c o v e r e d  b y  a n y  i n s u r a n c e ) .  

H e  i s  a b l e  t o  r e t u r n  t o  w o r k  a t  t h e  e n d  o f  s i x  m o n t h s  b u t  m u s t  

w a l k  w i t h  a  c a n e  f o r  t h e  r e s t  o f  h i s  l i f e .  H e  i s  u n a b l e  t o  

e n g a g e  i n  a n y  o u t d o o r  a c t i v i t i e s  o r  a n y  o t h e r  v i g o r o u s  p h y s i c a l  

a c t i v i t i e s  w h i c h  w e r e  e x t r e m e l y  i m p o r t a n t  t o  h i s  l i f e .  H e  i s  i n  

c o n s t a n t  p a i n .  T h o u g h  t h e  i n j u r i e s  a r e  n o t  s o  s e v e r e  t h a t  h e  

c a n n o t  p e r f o r m  h i s  w o r k ,  a t  t h e  e n d  o f  e a c h  d a y  h e  l a c k s  t h e  

e n e r g y  t o  e n g a g e  i n  s i g n i f i c a n t  a c t i v i t i e s  w i t h  h i s  f a m i l y .  I n  

s u m m a r y  b o t h  h i s  l i f e  a n d  t h e  l i f e  o f  h i s  f a m i l y  h a v e  b e e n  

d r a s t i c a l l y  c h a n g e d  b y  t h i s  i n j u r y .

T h e  t o t a l  a m o u n t  o ~  e c o n o m i c  d a m a g e s  a r e  $ 5 0 , 0 0 0  i n  m e d i c a l  

e x p e n s e s  a n d  $ 2 0 , 0 0 0  i n  l o s t  w a g e s .  T h e  m a x i m u m  t h e  v i c t i m  c o u l d  

r e c o v e r  f o r  n o n e c o n o m i c  d a m a g e s  w o u l d  b e  $ 1 7 , 5 0 0  f o r  a t o t a l  

m a x i m u m  r e c o v e r y  o f  $ 8 7 , 5 0 0 ;  $ 5 0 , 0 0 0  o f  w h i c h  g o e s  t o  p a y  t h e  

d o c t o r ' s  b i l l s  a n d  $ 2 0 , 0 0 0  o f  w h i c h  r e i m b u r s e s  h i m  f o r  t h e  w a g e s  

h e  l o s t  o n  t h e  j o b .  T h e  $ 1 7 , 5 0 0 . 0 0  i s  t o  p a y  f o r  h i s  n o n e c o n o m i c  

p r o b l e m s  t h e  r e s t  o f  h i s  l i f e  -  3 2  t o  3 8  y e a r s .
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I f  t h e r e  i s  a  d i s p u t e  o v e r  r e s p o n s i b i l i t y ,  t h e  v i c t i m  m u s t  

e m p l o y  a n  a t t o r n e y .  U n d e r  t h e  c u r r e n t  s t a t u s  o f  t h e  l a w  a t t o r ­

n e y s  w h i c h  h a n d l e  c a s ^ s  t h r o u g h  l i t i g a t i o n  c h a r g e  f r o m  2 5  p e r c e n t  

t o  4 0  p e r c e n t  o f  t h e  r e c o v e r y .  F u r t h e r m o r e ,  t h e  p l a i n t i f f  i s  

u s u a l l y  r e q u i r e d  t o  p a y  t h e  e x p e n s e s  o f  l i t i g a t i o n  f r o m  t h e i r  

s h a r e .  A t t o r n e y ' s  w h i c h  h a v e  t o  l i t i g a t e  t h e  c a s e  t h r o u g h  t r i a l  

u s u a l l y  l o s e  m o n e y  u n d e r  t h e s e  a r r a n g e m e n t s ,  a t t o r n e y s  w i l l  

r e p r e s e n t  i n j u r e d  p e o p l e  o n  a n  h o u r l y  b a s i s  b u t  t h e  c o n t i n g e n t  

f e e  i s  u s e d  g e n e r a l l y  b e c a u s e  t h e  i n j u r e d  c a n ' t  p a y  h o u r l y  r a t e s .  

I f  t h e  a t t o r n e y  o n l y  t o o k  2 5  p e r c e n t  o f  t h e  t o t a l  r e c o v e r y  o f  

$ 8 7 , 5 0 0  ( t h a t  w o u l d  b e  $ 2 1 , 8 7 5 )  a n d  t h e  c o s t  o f  l i t i g a t i o n  w e r e  

o n l y  $ 5 , 0 0 0 ,  t h e  p l a i n t i f f  w o u l d  e n d  u p  w i t h  $ 6 0 , 6 2 5  f r o m  w h i c h  

h e  w o u l d  h a v e  t o  p a y  m e d i c a l  e x p e n s e s  o f  $ 5 0 , 0 0 0 .  $ 1 0 , 6 2 5  w o u l d

b e  t o  c o m p e n s a t e  h i m  f o r  h i s  $ 2 0 , 0 0 0  i n  l o s t  w a g e s  a n d  h i s  p e r ­

m a n e n t  i n j u r i e s  f o r  t h e  r e s t  o f  h i s  l i f e .  I s  t h i s  f a i r ?  U n d e r  

t h i s  s c h e m e  t h e  a t t o r n e y  d i d  n o t  g e t  r i c h  w h e n  y o u  c o n s i d e r  t h e  

t i m e  e x p e n d e d  a n d  h i s  o f f i c e  o v e r h e a d  w h i c h  m u s t  b e  p a i d .

U n f o r t u n a t e l y  t h i s  e x a m p l e  i s  v e r y  t y p i c a l .

E X A M P L E  # 2 :

A  h i g h  s c h o o l  s t u d e n t  w i t h  a  v e r y  b r i g h t  f u t u r e  b u t  n o  

e a r n i n g  h i s t o r y ,  s u f f e r s  a  d e v a s t a t i n g  i n j u r y  r e s u l t i n g  i n  t h e  

l o s s  o f  b o t h  o f  h i s  l e g s  a n d  c r i p p l i n g  o f  o n e  a r m .  T h e  t o t a l  

m e d i c a l  e x p e n s e s  a r e  $ 1 0 0 , 0 0 0 .  S i n c e  t h e r e  is  n o  e a r n i n g  h i s t o r y  

a n d  t h e r e  a r e  n o  l o s t  w a g e s ,  t h e  t o t a l  e c o n o m i c  d a m a g e s  w o u l d  b e  

t h e  $ 1 0 0 , 0 0 0  i n  m e d i c a l  e x p e n s e s .  T h e  m a x i m u m  t h a t  c o u l d  b e  

r e c o v e r e d  f o r  n o n e c o n o m i c  d a m a g e s  f o r  t h e  l o s s  o f  b o t h  l e g s  a n d  

t h e  l i f e t i m e  c r i p p l i n g  i n j u r y  w o u l d  b e  $ 2 5 , 0 0 0 .  T h i s  s a m e  r e s u l t  

w o u l d  o c c u r  f o r  t h e  p e r s o n  w h o  i s  i n j u r e d  a f t e r  h e  h a s  r e t i r e d  

w i t h  n o  f u r t h e r  i n t e n t i o n  o f  w o r k i n g .

E X A M P L E  # 3 :

A  2 5  y e a r  o l d ,  n o n - w o r k i n g  h o m e m a k e r  s u f f e r s  t h e  l o s s  o f  

s i g h t  i n  b o t h  e y e s  w h e n  s h e  i s  a t t a c k e d  a n d  r a p e d .  M e d i c a l  

e x p e n s e s  a r e  $ 1 , 0 0 0  a n d  b e c a u s e  s h e  i s  n o t  e m p l o y e d  t h e r e  i s  n o
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w a g e  l o s s .  T h e  t o t a l  e c o n o m i c  d a m a g e s  a r e  $ 1 , 0 0 0  a n d  t h e  t o t a l  

n o n e c o n o m i c  d a m a g e s  a r e  $ 2 5 0 .  O f  c o u r s e  a n  a t t o r n e y  w o u l d  n o t  

e v e n  b e  i n t e r e s t e d  i n  l o o k i n g  a t  sue*, a  c a s e  b e c a u s e  t h e r e  i s  n o  

w a y  t h a t  h e  c o u l d  r e c e i v e  a n y  p a y m e n t .

E x a m p l e  # 1  i s  n o t  a t y p i c a l  a t  a l l .  E x a m p l e  # 2  i s  n o t  a t y p i ­

c a l .  E x a m p l e  # 3  i s  o n l y  a t y p i c a l  b e c a u s e  o f  h o w  t h e  i n j u r y  

o c c u r r e d  b u t  i f  t h a t  e x a m p l e  w e r e  m o d i f i e d  t o  t h e  l o s s  o f  s i g h t  

i n  a  s i m p l e  a u t o m o b i l e  a c c i d e n t  t h e  r e s u l t  w o u l d  b e  t h e  s a m e .  I f  

l e g i s l a t i o n  o f  t h i s  n a t u r e  i s  t o  b e  p a s s e d  t h e  l e g i s l a t u r e  s h o u l d  

i n s t e a d  s i m p l y  a b o i i s h  t h e  t o r t  s y s t e m  o f  r e c o v e r y  a n d  r e q u i r e  

e v e r y o n e  t o  f e n d  f o r  t h e m s e l v e s .  N o  o n e  i s  a d v o c a t i n g  t h a t  t h a t  

o c c u r  b u t  t h e  e f f e c t  o f  p a s s a g e  f o r  0 9 . 1 7 . 0 1 0  w o u l d  b e  t h e  s a m e .

S e n a t e  l e g i s l a t i o n  w h i c h  p l a c e s  a  $ 2 5 0 , 0 0 0  u p p e r  l i m i t  o n  

n o n e c o n o m i c  d a m a g e  i s  l e s s  o f f e n s i v e  b u t  i t  w i l l  d e v a s t a t e  t h e  

s e r i o u s l y  i n j u r e d  p e r s o n ,  w h i l e  a l l o w i n g  t h e  s l i g h t l y  i n j u r e d  

p e r s o n  L o  b e  m a d e  w h o l e .  I s  t h a t  j u s t i c e ?

A S  0 9 . 1 7 . 0 3 5  r e g a r d i n g  " P e r i o d i c  P a y m e n t s "  i s  a n  o b j e c ­

t i o n a b l e  p r o v i s i o n  a s  i t  i s  w r i t t e n  b e c a u s e  o f  i n t e r n a l  i n c o n ­

s i s t e n c i e s  a n d  a m b i g u i t i e s .  S e c t i o n s  A  t h r o u g h  D  o f  t h a t  s t a t u t e  

s e e m  t o  p r o v i d e  t h a t  t h e  C o u r t ,  i f  i t  d e t e r m i n e s  it  i s  i n  t h e  

i n j u r e d  p l a i n t i f f ' s  b e s t  i n t e r e s t s ,  m a y  r e a u i r e  t h e  d e f e n d a n t  t o  

p a y  i n t o  t h e  C o u r t  s u m s  o f  m o n e y  f o r  f u t u r e  d a m a g e s  a n d  t h e  C o u r t  

w o u l d  a d m i n i s t e r  t h o s e  f u n d s  f o r  t h e  i n j u r e d  p e r s o n .  U n d e r  c e r ­

t a i n  c i r c u m s t a n c e s  t h a t  i s  a p p r o p r i a t e .  H o w e v e r  s e c t i o n s  E  a n d  F 

o f  t h a t  s t a t u t e  i n d i c a t e  t h e  d e f e n d a n t  w o u l d  o n l y  h a v e  t o  m a k e  

p e r i o d i c  p a y m e n t s  i n t o  t h e  C o u r t  a n d  t h e  C o u r t  w o u l d  d i s p e r s e  t h e  

f u n d s  t o  t h e  i n j u r e d  p l a i n t i f f .  T h a t  i s  i n a p p r o p r i a t e  b e c a u s e  

s h o u l d  t h e  d e f e n d a n t  b e c o m e  i n s o l v e n t  t h e  i n j u r e d  p l a i n t i f f  m a y  

n o t  r e c e i v e  h i s  o r  h e r  f u t u r e  p a y m e n t s .  F u r t h e r m o r e ,  a l l o w i n g  

t h e  d e f e n d a n t  t o  c o n t i n u i n g  u s i n g  t h e  m o n e y  w h i c h  t h e  p l a i n t i f f  

h a s  j u s t l y  w o n  p l a c e s  t h e  i n j u r e d  p l a i n t i f f  a t  r i s k .  I f  t h o s e  

m o n i e s  a r e  p a i d  t o  t h e  C o u r t  a n d  t h e  C o u r t  a d m i n i s t e r s  t h o s e  

m o n i e s  a f t e r  d e t e r m i n i n g  t h a t  i t  i s  i n  t h e  b e s t  i n t e r e s t s  o f  t h e  

i n j u r e d  p l a i n t i f f ,  t h i s  w o u l d  b e  a p p r o p r i a t e .  O n  t h e  o t h e r  h a n d  

c r e a r . i n g  t h i s  a d d i t i o n a l  b u r d e n  f o r  t h e  C o u r t  w i l l  i n c r e a s e  t h e  

c o n f u s i o n  o f  a d m i n i s t e r i n g  r e c o v e r i e s .
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T h u s ,  i n  a n a l y z i n g  t o r t  r e f o r m  l e g i s l a t i o n  r e g a r d i n g  

p e r i o d i c  p a y m e n t s  e a c h  o f  y o u  s h o u l d  d i s t i n g u i s h  w h e t h e r  t h e s e  

p e r i o d i c  p a y m e n t s  a r e  g o i n g  t o  a l l o w  p l a i n t i f f s  w h o  h a v e  f o u g h t  

t h e i r  b a t t l e  c o m p l e t e l y  t h r o u g h  t h e  C o u r t ,  p a i d  t h e  c o s t s  o f  t h e  

b a t t l e  a n d  s t i l l  b e  f a c e d  w i t h  l o s i n g  w h a t  t h e y  h a d  a l r e a d y  w o n .

A S  0 9 . 6 0 . 0 1 0  c o n t a i n s  t w o  p r o v i s i o n s  w h i c h  a r e  p a r t i c u l a r l y  

o f f e n s i v e .  T h e  f i r s t  p r o v i s i o n  w o u l d  a b o l i s h  w h a t  i s  k n o w n  a s  

" R u l e  8 2 "  A t t o r n e y ' s  f e e s .  I t  i s  t r u e  t h a t  A l a s k a  i s  t h e  o n l y  o r  

o n e  o f  t h e  o n l y  j u r i s d i c t i o n s  i n  t h e  U n i t e d  S t a t e s  w h i c h  a l l o w s  

t h e  p r e v a i l i n g  p a r t y  t o  r e c o v e r  a t t o r n e y ' s  f e e s  f r o m  t h e  l o s i n g  

p a r t y .  R u l e  8 2  d o e s  n o t  a l l o w  a c t u a l  a t t o r n e y ' s  f e e s  b u t  i n s t e a d  

t h e  a m o u n t  o f  a t t o r n e y ' s  f e e s  a w a r d e d  b y  t h e  C o u r t  a r e  u s u a l l y  2 0  

t o  8 0  p e r c e n t  o f  a c t u a l  a t t o r n e y ' s  f e e s .  T h e  C o u r t  h a s  d i s c r e ­

t i o n  i n  t h i s  a r e a .

T h e  a b o l i t i o n  o f  R u l e  8 2  a t t o r n e y ' s  f e e s  w i l l  r e s u l t  i n  m o r e  

l i t i g a t i o n  a n d  f e w e r  o u t  o f  c o u r t  s e t t l e m e n t s .  U n d e r  R u l e  8 2  

b o t h  s i d e s  r e c o g n i z e  t h a t  i f  t h e y  a r e  n o t  s u c c e s s f u l  i n  p r e ­

v a i l i n g  t h e y  w i l l  h a v e  t o  p a y  t h e  a c t u a l  c o s t s  o f  t h e  o t h e r  s i d e  

a n d  a  h e a l t h y  s u m  t o w a r d  t h e  o t h e r  s i d e ' s  a t t o r n e y ' s  f e e s .  T h e s e  

f a c t o r s  m u s t  b e  c a l c u l a t e d  i n t o  t h e  r i s k  o f  g o i n g  f o r w a r d  w i t h  

l i t i g a t i o n  o r  n o t .  R u l e  8 2  a t t o r n e y ' s  f e e s  a p p l y  t o  b o t h  s i d e s .

W i t h o u t  t h e  a w a r d  o f  a t t o r n e y ' s  f e e s  d e f e n d a n t ' s  w i l l  b e  

m o r e  i n c l i n e d  t o  t a k e  u n r e a s o n a b l e  p o s i t i o n s  in  p u s h i n g  c a s e s  t o  

t r i a l  b e c a u s e  t h e y  n o w  i f  t h e y  l o s e  a l l  t h e y  w i l l  h a v e  t o  p a y  i s  

a  j u d g m e n t  a n d  t h e i r  d e f e n s e  c o s t s .  I f  t h e y  w i n  a l l  t h e y  w i l l  

h a v e  t o  p a y  i s  t h e i r  d e f e n s e  c o s t s .  P l a i n t i f f s  w i l l  p u s h  t e n u o u s  

c a s e s  t o  t r i a l  w h i c h  s h o u l d  b e  s e t t l e d  b e c a u s e  i f  t h e y  l o s e ,  a l l  

t h e y  w i l l  h a v e  t o  p a y  i s  t h e  c o s t  o f  l i t i g a t i o n .  P e r s o n a l  i n j u r y  

p l a i n t i f f s  d o  n o t  e v e n  h a v e  t o  p a y  a t t o r n e y ' s  f e e s  i f  t h e  c a s e  i s  

h a n d l e d  o n  a  c o n t i n g e n t  f e e  b a s i s ,  a s  m o s t  o f  t h e m  a r e .

I n  a d d i t i o n ,  t h e r e  i s  a  m o r e  f u n d a m e n t a l  r e a s o n  f o r  R u l e  8 2  

f e e s  t h a n  w h a t  I h a v e  j u s t  l a i d  o u t .  I f  a n  i n j u r e d  p e r s o n  m u s t  

p a y  a t t o r n e y s  f e e s  t o  c o l l e c t  w h a t  h e  i s  j u s t l y  o w e d  h e  i s  n o t  

m a d e  w h o l e  e v e n  a f t e r  a  s u c c e s s f u l  c o n c l u s i o n  o f  t h e  c a s e ,  i f  

l i t i g a t i o n  c o s t s  a n d  a t t o r n e y ' s  f e e s  a r e  d e d u c t e d  f r o m  h i s  r e c o ­

v e r y .  T h i s  i s  i n h e r e n t l y  u n f a i r .  R u l e  8 2  r e d u c e s  t h e  e x t e n t  o f  

t h e  u n f a i r n e s s  s o m e w h a t .
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R a t h e r  t h a n  t h e  a b o l i t i o n  o f  R u l e  8 2 ,  R u l e  8 2  s h o u l d  b e  

a m e n d e d  t o  r e q u i r e  t h a t  t h e  l o s i n g  p a r t y  s h o u l d  p a y  t h e  a c t u a l  

r e a s o n a b l e  a t t o r n e y ' s  f e e s  i n c u r r e d .  T h i s  w o u l d  c r e a t e  s t r o n g  

i n c e n t i v e s  f o r  t h e  l i t i g a n t s  t o  d e t e r m i n e  e a r l y  o n  w h a t  t h e  

m e r i t s  o f  t h e i r  c a s e  a r e  s o  t h e y  d o  n o t  e n d  u p  b u r d e n e d  w i t h  t h e  

f u l l  a m o u n t  o f  a t t o r n e y ' s  f e e s  i n c u r r e d  b y  t h e  o t h e r  s i d e .  S u c h  

a  p r o v i s i o n  w o u l d  r e d u c e  l i t i g a t i o n .

T h e  s e c o n d  p r o v i s i o n  o f  A S  0 9 . 6 0 . 0 1 0  w h i c h  i s  o f f e n s i v e  p e r ­

t a i n s  t o  p e r m i t t i n g  a  p a r t y  t o  p e t i t i o n  t h e  C o u r t  t o  d e t e r m i n e  

t h e  r e a s o n a b l e n e s s  o f  a t t o r n e y ' s  f e e s  a f t e r  t h e  w o r k  h a s  b e e n  

d o n e .  T h o u g h  I h a v e  n o  o b j e c t i o n  t o  e x a m i n a t i o n  o f  a t t o r n e y ' s  

t e e s  a g r e e m e n t s ,  t o  c r e a t e  a p r o v i s i o n  w h i c h  w o u l d  a l l o w  a n  

a g r e e m e n t  e n t e r e d  i n t o  b e t w e e n  t h e  a t t o r n e y  a n d  h i s  c l i e n t s  t o  b e  

m o d i f i e d  b y  t h e  C o u r t  a f t e r  t h e  a t t o r n e y  h a s  f u l l y  p e r f o r m e d  t h e  

s e r v i c e s  c o n t r a c t e d  f o r  i s  u n f a i r .  F u r t h e r m o r e ,  s u c h  a  p r o v i ­

s i o n  c r e a t e s  a  s i t u a t i o n  w h e r e  u n r e s t  c a n  o c c u r  b e t w e e n  t h e  

a t t o r n e y  a n d  t h e  c l i e n t .  I f  t h e r e  i s  e v i d e n c e  o f  a t t o r n e y ' s  

e n g a g i n g  i n  o v e r r e a c h i n g  o r  u n e t h i c a l  c o n d u c t ,  t h i s  s n o u l d  b e  

r e p o r t e d  t o  t h e  B a r  A s s o c i a t i o n  f o r  a n  i n d e p t h  a n a l y s i s .  

L e g i s l a t i o n  w h i c h  w o u l d  p l a c e  m o r e  t e e t h  i n  t h e  B a r  A s s o c i a t i o n  

f e e  a r b i t r a t i o n  p r o c e s s  m a y  b e  a p p r o p r i a t e .  M y  p e r c e p t i o n  o f  t h e  

p r o p o s e d  l e g i s l a t i o n  i s  v a g u e  b e c a u s e  t h e  s t a t u t e  i s  v a g u e  a s  t o  

w h a t  i t  i s  a t t e m p t i n g  t o  a c c o m p l i s h .  S i n c e  t h e r e  i s  c u r r e n t l y  a  

f e e  a r b i t r a t i o n  m e c h a n i s m  f o r  t h e  B a r  A s s o c i a t i o n ,  i t  i s  u n c l e a r  

t o  m e  w h e t h e r  t h i s  p r o p o s e d  l e g i s l a t i o n  i s  d e s i g n e d  t o  a c c o m p l i s h  

w h a t  t h e  f e e  a r b i t r a t i o n  a l r e a d y  a c c o m p l i s h e s .

T h e r e  a r e  o t h e r  p r o v i s i o n s  s e t  o u t  i n  H B  5 3 2  t h a t  g r e a t l y  

c o n c e r n  m e .  S u c h  a s  m o d i f i c a t i o n  o f  j o i n t  a n d  s e v e r a l  l i a b i l i t y  

a n d  t h e  p r o v i s i o n  a s  t o  c o l l a t e r a l  s o u r c e s .  H o w e v e r ,  t h e s e  p r o ­

v i s i o n s  h a v e  s o m e  r e a s o n a b l e ,  e q u i t a b l e  b a s i s  a n d  a t  l e a s t  c a n  b e  

j u s t i f i e d  f r o m  a n  i n t e l l e c t u a l  s t a n d p o i n t .  B y  t h e  s a m e  t o k e n ,  

p r o v i s i o n s  t h a t  c l e a r l y  a r e  d e s i g n e d  t o  r e d u c e  t h e  c o s t s  o f  l i t i ­

g a t i o n  s u c h  a s  r e q u i r i n g  a r b i t r a t i o n  o n  d i s p u t e s  i n v o l v i n g  

$ 7 5 , 0 0 0  o r  l e s s  c l e a r l y  a r e  s u p p o r t e d  b y  m e .  T h e r e  a r e  n u m e r o u s  

o t h e r  p r o v i s i o n s  i n  t h e  b i l l  s u c h  a s  i t e m i z e d  v e r d i c t s ,  v e r i f i c a ­

t i o n  o f  c o u r t  c l a i m s ,  c o n t r i b u t a r y  f a u l t  a n d  t h e  e f f e c t  o f  a 

r e l e a s e  w h i c h  e i t h e r  d<~ n o t  c h a n g e  t h e  l a w  a t  a l l ,  s i m p l y  c o d i ­

f i e s  w.iat i s  i n  e x i s t e n c e  o r  d o e s  c l a r i f y  w h a t  t h e  l a w  i s .  I 

s u p p o r t  t h e s e  p r o v i s i o n s .
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T h e  p r o v i s i o n s  w h i c h  I h a v e  o u t l i n e d  a b o v e ,  l i m i t a t i o n s  o f  

r e c o v e r y  o f  n o n e c o n o m i c  d a m a g e s ,  p e r i o d i c  p a y m e n t s  c o n t r o l l e d  b y  

t h e  d e f e n d a n t s ,  a b o l i t i o n  o f  R u l e  8 2  a t t o r n e y ' s  f e e s ,  a n d  

i m p e n d i n g  o n  t h e  r i g h t s  o f  a t t o r n e y s  t o  c o n t r a c t  w i t h  t h e i r  

c l i e n t s  ( i n  d e s c e n d i n g  o r d e r  o f  i m p o r t a n c e )  a r e  v i g o r o u s l y  

o p p o s e d .  A n y  l e g i s l a t o r  w h o  v o t e s  f o r  l e g i s l a t i o n  t h a t  w i l l  

c l e a r l y  l i m i t  t h e  r i g h t s  o f  a n  i n j u r e d  p e r s o n  w i l l  h a v e  t o  f a c e  

t h e  m u s i c  o n  e l e c t i o n  d a y ,  p a r t i c u l a r l y  in  l i g h t  o f  t h e  f a c t  t h e  

e v i d e n c e  o v e r w h e l m i n g l y  e s t a b l i s h e s  t h a t  i n s u r a n c e  r a t e s  w i l l  n o t  

d e c l i n e  j u s t  b e c a u s e  t o r t  r e f o r m  i s  p a s s e d ;  e v e n  t o r t  r e f o r m  

l i m i t i n g  t h e  r i g h t s  o f  r e c o v e r y  i n j u r e d  p e o p l e .

A s  I r e v i e w  t h i s  l e t t e r  I r e a l i z e  s o m e  o f  y o u  m a y  v i e w  t h i s  

a s  a n  a t t e m p t  t o  i n t i m i d a t e  o r  i m p r o p e r  y  i n f l u e n c e  t h e  l e g i s l a ­

t i v e  p r o c e s s .  T h a t  i s  n o t  m y  d e s i r e ,  i n s t e a d ,  I s i m p l y  w a n t  t o  

p o i n t  o u t  t o  a l l  o f  y o u  t h a t  t h e  t o r t  r e f o r m / i n s u r a n c e  " c r i s i s "  

i s s u e  s h o u l d  b e  d e t e r m i n e d  b a s e d  u p c n  t h e  f a c t s  a n d  w h a t  is  r i g h t  

a n d  p r o p e r  f o r  A l a s k a n s .  I t  s h o u l d  n o t  b e  b a s e d  u p o n  w h o  w i l l  

a n d  w i l l  n o t  r e c e i v e  v o t e s .  U n f o r t u n a t e l y  a l l  t o o  o f t e n  i n d i v i ­

d u a l s  i n  y o u r  p o s i t i o n  m u s t  k e e p  i n  m i n d  w h a t  w i l l  h a p p e n  a t  t h e  

b a l l o t  b o x .  H o p e f u l l y  y o u r  b a s i c  p r i n c i p l e s  a n d  b e l i e f s  a s  t o  

w h a t  i s  r i g h t  a n d  w r o n g  d i c t a t e  h o w  y o u  v o t e  a ~  o p p o s e d  t o  

w h e t h e r  i t  w i l l  r e s u l t  i n  y o u r  r e e l e c t i o n  o r  n o t .  I n  t h i s  

i n s t a n c e  v o t i n g  f o r  r e a s o n a b l e  t o r t  r e f o r m  a n d  a g a i n s t  o p p r e s s i v e  

t o r t  r e f o r m  i s  n o t  o n l y  t h e  p o l i t i c a l l y  a p p r o p r i a t e  t h i n g  t o  d o  

b u t  i s  a l s o  t h e  j u s t  a n d  m o r a l  t h i n g  t o  d o .

Y o u r s  v e r y  t r u l y ,

E T D : j o
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D e a r  L e g i s l a t o r s :

T h e  L e g i s l a t u r e  i s  e n g a g e d  i n  e n a c t i n g  l e g i s l a t i o n  t o  s o l v e  

t h e  i n s u r a n c e  c r i s i s .  T h a t  p r o p o s e d  l e g i s l a t i o n  i s  g e n e r a l l y  

r e f e r r e d  t o  a s  " T o r t  R e f o r m "  l e g i s l a t i o n .  F i n d i n g  a  s o l u t i o n  t o  

t h e  " i n s u r a n c e  c r i s i s "  i s  e x t r e m e l y  i m p o r t a n t  b e c a u s e  t h e  h i g h  

i n s u r a n c e  r a t e s  o r  s i m p l y  t h e  l a c k  o f  i n s u r a n c e  c o v e r a g e  i s  o f  

d i r e  c o n c e r n  t o  t h o s e  w h o  h a v e  w o r k e d  s o  h a r d  t o  a c c u m u l a t e  

s o m e t h i n g  a n d  a r e  f a c e d  w i t h  t h e  p r o s p e c t s  o f  l o s i n g  i t  i f  t h e y  

m a k e  a  m i s t a k e  f o r  w h i c h  t h e y  a r e  n o t  i n s u r e d .  T h e  i d e a  i s  t o  

e n a c t  l e g i s l a t i o n  w h i c h  w i l l  r e s u l t  i n  i n s u r a n c e  r a t e s  c o m i n g  

d o w n  a n d  t h e  a v a i l a b i l i t y  o f  i n s u r a n c e  i m p r o v i n g .

I n  r e s p o n s e  t o  t h e s e  n e e d s  " t o r t  r e f o r m "  l e g i s l a t i o n  h a s  

b e e n  p r o p o s e d .  H o w e v e r ,  n o t  e v e n  t h e  i n s u r a n c e  i n d u s t r y  b e l i e v e s  

" t o r t  r e f o r m "  w i l l  l o w e r  i n s u r a n c e  r a t e s  o r  i m p r o v e  t h e  a v a i l a b i ­

l i t y  o f  t h e  i n s u r a n c e .  T h e s e  a r e  h a r d ,  c o l d  f a c t s .

O t h e r  j u r i s d i c t i o n s  w h e r e  t o r t  r e f o r m  h a s  b e e n  e n a c t e d  s u c h  

a s  I o w a ,  P e n n s y l v a n i a ,  C a l i f o r n i a  a n d  Q u e b e c ,  C a n a d a  h a v e  t h e  

s a m e  h i g h  i n s u r a n c e  r a t e s  o r  u n a v a i l a b i l i t y  o f  i n s u r a n c e  r a t e s  a s  

j u r i s d i c t i o n s  w h e r e  c h a n g e s  i n  t h e  l a w  h a v e  n o t  o c c u r e d .

G i v e n  t h e s e  f a c t s  w h y  i s  t h e  l e g i s l a t u r e  e n t e r t a i n i n g  p r o ­

p o s e d  t o r t  r e f o r m  l e g i s l a t i o n ?  T h e r e  a r e  a  m u l t i t u d e  o f  a n s w e r s  

t o  t h a t  q u e s t i o n  a n d  t h e y  a r e  n o t  p a r t i c u l a r l y  p l e a s a n t .  F i r s t ,  

a n  i n s u r a n c e  c r i s i s  e x i s t s  a n d  c o n s t i t u e n t s  a r e  u p  i n  a r m s  a b o u t  

t h e  h i g h  i n s u r a n c e  r a t e s  a n d  t h e  u n a v a i l a b i l i t y  o f  i n s u r a n c e .  

S e c o n d ,  t h e  i n s u r a n c e  i n d u s t r y  t h o u g h  n o t  b e i n g  a b l e  t o  s t a t e  

t h a t  i n s u r a n c e  r a t e s  w i l l  c o m e  d o w n  a n d  t h e  a v a i l a b i l i t y  o f  

i n s u r a n c e  w i l l  i n c r e a s e ,  b l a m e s  t h e  p r o b l e m  o f  h i g h  i n s u r a n c e  

r a t e s  o n  t h e  t o r t  s y s t e m .  T h e  i n s u r a n c e  i n d u s t r y  b e g r u d g i n g l y  

a d m i t s  t h e i r  p r i m a r y  p r o b l e m  a t  t h e  p r e s e n t  t i m e  i s  n o t  t h e  

r e s u l t  o f  l a r g e  j u r y  v e r d i c t s  b u t  i n s t e a d  t h e  s h a r p  d e c l i n e  i n
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i n t e r e s t  r a t e s  a n d  p o o r  u n d e r w r i t i n g  p r a c t i c e s .  T h i r d ,  s i n c e  n o  

o t h e r  s o l u t i o n  to  t h e  i n s u r a n c e  c r i s i s  i s  k n o w n ,  r e f o r m i n g  t h e  

t o r t  s y s t e m  m a k e s  i t  s e e m  l i k e  s o m e t h i n g  i s  b e i n g  d o n e .  F o u r t h ,  

1 9 8 6  i s  a n  e l e c t i o n  y e a r  a n d  l e g i s l a t o r s  w a n t  t o  b e  a b l e  t o  t e l l  

t h e i r  c o n s t i t u e n t s  t h e y  h a v e  d o n e  s o m e t h i n g  a b o u t  c h e  i n s u r a n c e  

c r i s i s .

I f  y o u  v o t e  f o r  l a w s  w h i c h  a f f e c t  t h e  a b i l i t y  o f  i n j u r e d  

p e o p l e  t o  r e c o v e r  f o r  t h e i r  i n j u r i e s  y o u  b e t t e r  b e  a b l e  t o  

e x p l a i n  t o  y o u r  c o n s t i t u e n t s  w h y !  A l s o  w h e n  y o u  t e l l  t h e m  w h a t  

g r e a t  t h i n g s  y o u  h a v e  d o n e  t o  e n d  t h e  i n s u r a n c e  c r i s i s  y o u  b e t t e r  

b e  p r e p a r e d  t o  e x p l a i n  1 )  w h y  t h e  r a t e s  h a v e  n o t  c o m e  d o w n  a n d  2) 

w h y  t h e  a v a i l a b i l i t y  h a s n ' t  i m p r o v e d .

T h e  b o t t o m  l i n e  i s  t h a t  i f  t o r t  r e f o r m  i s  p a s s e d  i t  w i l l  n o t  

b e  b e c a u s e  i t  w i l l  a c c o m p l i s h  a  l e g i t i m a t e  p u r p o s e .  I n s t e a d  i t  

w i l l  o n l y  p a s s  b e c a u s e  o f  p o l i t i c a l  e x p e d i e n c e .  T h e  c o s t  o f  t h a t  

p o l i t i c a l  e x p e d i e n c e ,  i f  t h e  p r o p o s e d  l e g i s l a t i o n  is e n a c t e d ,  

w i l l  b e  b o r n e  b y  t h o s e  l e s s  v o c a l  m e m b e r s  o f  o u r  s o c i e t y ,  t h e  

f u t u r e  v i c t i m s  o f  s e r i o u s  a c c i d e n t s .  I p e r d i c t  t h o s e  v i c t i m s  

w i l l  b e c o m e  v e r y  v o c a l  i f  t h e y  f e e l  t h e  e f f e c t s  o f  p o l i t i c a l l y  

m o t i v a t e d  l e g i s l a t i o n  a n d  y o u  w i l l  f e e l  t h e  r e s u l t s  o f  t h e i r  

w r a t h .

Y o u r s  v e r y  t r u l y ,

E T D : j o

c c :  E d i t o r ,  A n c h o r a g e  T i m e s

E d i t o r ,  A n c h o r a g e  D a i l y  N e w s
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R E :  T o r t  R e f o r m  P r o p o s e d  L e g i s l a t i o n

D e a r  R e p r e s e n t a t i v e :

I p r e v i o u s l y  w r o t e  t o  y o u  r e g a r d i n g  t h e  i s s u e  o f  T o r t  

R e f o r m .  Y o u  w i l l  r e c a l l  t h a t  I s e n t  y o u  c o p i e s  o f  n u m e r o u s  

n e w s p a p e r  a r t i c l e s  w h i c h  h a v e  b e e n  w r i t t e n  a b o u t  o u r  c l i e n t ,  

L i n d a  B e n n e t t ,  a b l i n d  g i r l  w h o  w a s  i n j u r e d  i n  a n  a u t o m o b i l e  

a c c i d e n t .

I a m  w r i t i n g  t o  y o u  o n  t h i s  o c c a s i o n  w i t h  r e f e r e n c e  t o  t w o  

b i l l s ,  H o u s e  B i l l  5 0 6  a n d  S e n a t e  B i l l  4 0 4 .  B o t h  o f  t h e s e  

b i l l s  a u t h o r i z e  j o i n t  i n s u r a n c e  a r r a n g e m e n t s  t h r o u g h  w h i c h  

p a r t i c i p a t i n g  m e m b e r s  a g r e e  t o  p o o l  c o n t r i b u t i o n s  i n  o r d e r  t o  

r e d u c e  t h e  c o s t  o f  i n s u r a n c e  c o v e r a g e  t h r o u g h  p u r c h a s i n g  o n  a  

g r o u p  b a s i s .  T h e  M o u s e  B i l l  s p e c i f i c a l l y  a u t h o r i z e s  

m u n i c i p a l i t i e s ,  s c h o o l  d i s t r i c t s ,  r e g i o n a l  e d u c a t i o n a l  

a t t e n d a n c e  a r e a s  a n d  r e g i o n a l  e l e c t r i c a l  a s s o c i a t i o n s  a n d  

o t h e r s  t o  f o r m  s u c h  p a r t i c i p a t i n g  j o i n t  i n s u r a n c e  

a r r a n g e m e n t s .  I b e l i e v e  t h a t  t h e  i d e a  b e h i n d  p o o l i n g  

a r r a n g e m e n t s  i s  t h a t  i f  m u n i c i p a l i t i e s  t h r o u g h o u t  t h e  s t a t e  

p u r c h a s e  i n s u r a n c e  a s  a  g r o u p ,  t h e y  c a n  p o s s i b l y  g e t  i t  cit a  

l o w e r  p r e m i u m .  T h i s  i s  i n d e e d  t r u e  o f  o t h e r  k i n d s  o f  g r o u p  

i n s u r a n c e  a r r a n g e m e n t s ,  i n c l u d i n g  l i a b i l i t y  i n s u r a n c e .  I 

p e r s o n a l l y  h a v e  h a n d l e d  s e v e r a l  c a s e s  i n  w h i c h  i n d i v i d u a l s  

r e s i d i n g  i n  r u r a l  a r e a s  t h r o u g h o u t  A l a s k a  h a v e  b e e n  e i t h e r  

k i l l e d  o r  h a v e  b e e n  s e r i o u s l y  i n j u r e d  a s  a  r e s u l t  o f  

n e g l i g e n t  c o n d u c t  b y  e m p l o y e e s  o f  m u n i c i p a l i t i e s ,  s c h o o l  

d i s t r i c t s  a n d  p u b l i c  u t i l i t i e s .  I t  i s  t h e  o b s e r v a t i o n  o f  

b o t h  m y s e l f  a n d  m y  p a r t n e r s  t h a t  t h e  n u m b e r  o f  c a t a s t r o p h i c  

i n j u r i e s  o r  d e a t h s  t h a t  o c c u r  o n  a n  a n n u a l  b a s i s  i n v o l v i n g  

s c h o o l  d i s t r i c t s ,  u t i l i t i e s  a n d  m u n i c i p a l i t i e s  a r e  n o t  g r e a t  

i n  n u m b e r ,  b u t  t h a t  t h e  i n s u r a n c e  p r e m i u m  c h a r g e d  b y  t h e  

i n s u r a n c e  c o m p a n i e s  f o r  i n d i v i d u a l  p o l i c i e s  i s  e x t r e m e l y  

high.. T h a t  i s  t o  s a y  t n a t  i t  a p p e a r s  t h a t  t h e  m u n i c i p a l i t i e s
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a r e  e a c h  b e i n g  c h a r g e d  a  p r e m i u m  f o r  i n s u r a n c e  w h i c h  c o v e r s  

f o r  a l l  c l a i m s  m a d e  o n  a  s t a t e w i d e  b a s i s .  I t  a p p e a r s  t o  u s  

t h a t  t h e r e  i s  a n  e x c e s s i v e  a m o u n t  o f  l i a b i l i t y  i n s u r a n c e  s o l d  

t o  m u n i c i p a l i t i e s  i n  s i m i l a r  g r o u p s  i n  t h e  s t a t e  a n d  th-nt i f  

o n e  p o l i c y  w e r e  s o l d  t o  c o v e r  a l l  o f  t h e  m u n i c i p a l i t i e s ,  t h e  

p r e m i u m  c h a r g e  f o r  s u c h  a  p o l i c y  w o u l d  n o t  b e  a p p r e c i a b l y  

h i g h e r  t h a n  t h e  i n d i v i d u a l  p r e m i u m  o f  a n y  o n e  o f  t h e  

m u n i c i p a l i t i e s  c u r r e n t l y  p u r c h a s i n g  i n s u r a n c e .

I n  a d d i t i o n ,  t h e s e  b i l l s  w o u l d  p e r m i t  m u n i c i p a l i t i e s  t o  p o o l  

m o n e y  t o  p a y  c l a i m s  o u t r i g h t  w i t h o u t  b u y i n g  i n s u r a n c e .  T h i s  

w o u l d  a l s o  g r e a t l y  r e d u c e  t h e  c o s t  o f  i n s u r a n c e  t o  t h e  

o u t l a y i n g  m u n i c i p a l i t i e s ,  s c h o o l  d i s t r i c t s  a n d  u t i l i t i e s .  I n  

a d d i t i o n ,  s i n c e  t h i s  i s  l e g i s l a t i o n  w h i c h  w o u l d  s i m p l y  

p r o v i d e  t h e  o p t i o n  a n d  w o u l d  n o t  m a n d a t e  a n y  p o o l i n g  

a r r a n g e m e n t s ,  I c a n n o t  s e e  a n y  h a r m  w h i c h  w o u l d  r e s u l t  f r o m  

i t s  p a s s a g e .  I n  s h o r t ,  i n  v i e w  o f  t h e  " i n s u r a n c e  c r i s i s "  

c u r r e n t l y  a f f e c t i n g  t h i s  t y p e  o f  e n t i t y ,  i t  a p p e a r s  tha*- t h i s  

i s  v e r y  f a v o r a b l e  l e g i s l a t i o n .

I t  i s  m y  u n d e r s t a n d i n g  t h a t  H o u s e  B i l l  5 0 6  w a s  r e f e r r e d  t o  

t h e  f i n a n c e  c o m m i t t e e  c u r r e n t l y  c h a i r e d  b y  r e p r e s e n t a t i v e  A 1  

A d a m s  o f  K o t z e b u e .  I t  i s  a l s o  o u r  u n d e r s t a n d i n g  t h a t  t h e  

A l a s k a  M u n i c i p a l  L e a g u e  h a s  f o r m a l l y  e n d o r s e d  t h i s  

l e g i s l a t i o n  a n d  h a s  u r g e d  i t s  p a s s a g e ,  p a r t i c u l a r l y  f o r  t h e  

b e n e f i t  o f  r e m o t e  c o m m u n i t i e s  s u c h  a s  K o t z e b u e ,  N o m e  a n d  

B a r r o w .  I p e r s o n a l l y  d o  n o t  u n d e r s t a n d  w h y  t h e s e  b i l l s  a r e  

b e i n g  h e l d  i n  c o m m i t t e e s  w h i l e  t h e  T o r t  R e f o r m  L e g i s l a t i o n ,  

w h i c h  w o u l d  g r e a t l y  r e d u c e  t h e  f a i r  c o m p e n s a t i o n  p a i d  t o  

v i c t i m s  i s  b e i n g  p u s h e d  s o  h e a v i l y .  T h e  s o  c a l l e d  T o r t  

R e f o r m  w i l l  h a v e  a  d i r e c t  f i n a n c i a l  i m p a c t  u p o n  c i t i z e n s  o f  

t h e  S t a t e  o f  A l a s k a .  T h e  p o o l i n g  a r r a n g e m e n t s  p e r m i t t e d  b y  

t h e s e  t w o  b i l l s  w i l l  n o t  r e s u l t  i n  a n y  l o s s e s  t o  a n y o n e  o t h e r  

t h a n  t h e  i n s u r a n c e  c o m p a n i e s  w h o  w i s h  t o  c o n t i n u e  c o l l e c t i n g  

h i g h  i n s u r a n c e  p r e m i u m s  f r o m  m u n i c i p a l i t i e s  o n  a n  i n d i v i d u a l  

b a s i s  r a t h e r  t h a n  a l l o w i n g  t h e m  t o  e i t h e r  b e  s e l f  i n s u r e d  o n  

a  g r o u p  b a s i s  o r  p u r c h a s e  g r o u p  i n s u r a n c e .  E x p e r i e n c e  i n  t h e  

i n s u r a n c e  i n d u s t r y  h a s  p r o v e n  t h a t  s e l l i n g  c o v e r a g e  a n d  

s p r e a d i n g  r i s k s  o n  t h e  b a s i s  o f  a  g r o u p ,  s u c h  a s  g r o u p  

m e d i c a l  i n s u r a n c e ,  g r o u p  l i f e  i n s u r a n c e ,  f l e e t  l i a b i l i t y  

i n s u r a n c e  f o r  a u t o m o b i l e s  a n d  o t h e r  t y p e s  o f  g r o u p  i n s u r a n c e  

p r o v e  t o  b e  m o r e  e c o n o m i c a l .  T h e  L e g i s l a t u r e  h a s  p r e v i o u s l y  

a l l o w e d  t h e  d o c t o r s  t o  f o r m  a  s t a t e w i d e  o r g a n i z a t i o n  t o  

p u r c h a s e  l i a b i l i t y  i n s u r a n c e  f o r  m e d i c a l  m a l p r a c t i c e  o n  a 

g r o u p  b a s i s .  T h i s  l e g i s l a t i o n  w i l l  r e s u l t  i n  a  d i r e c t
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r e d u c t i o n  i n  g o v e r n m e n t a l  c o s t s  t o  t h e  l o c a l  g o v e r n m e n t s ,  t h e  

s t a t e  g o v e r n m e n t  a n d  t h e  f e d e r a l  g o v e r n m e n t  w h i c h  a l l  

c u r r e n t l y  s u b s i d i z e  t h e  l o c a l  g o v e r n m e n t s  i n  r u r a l  a r e a s .  

O p e r a t i n g  a s  a  g r o u p  w i l l  a l s o  g i v e  t h e  s m a l l e r  e n t i t i e s  m u c h  

m o r e  b a r g a i n i n g  p o w e r  w h e n  i t  c o m e s  t o  t h e  q u e s t i o n  o f  

p u r c h a s i n g  i n s u r a n c e  a n d  f i x i n g  t h e  p r e m i u m s .  A t  t h e  p r e s e n t  

t i m e ,  t h e  s m a l l  s c h o o l  d i s t r i c t  o r  m u n i c i p a l i t y  h a s  n o  

b a r g a i n i n g  p o w e r  w h e n  d e a l i n g  w i t h  t h e  l a r g e r  i n s u r a n c e  

c o m p a n i e s  f r o m  o u t s i d e  o f  t h e  s t a t e .  P a s s a g e  o f  t h e s e  b i l l s  

w i l l  g o  t o  t h e  h e a r t  o f  t h e  p r o b l e m  o f  r e d u c i n g  i n s u r a n c e  

p r e m i u m s  r a t h e r  t h a n  s i m p l y  r e d u c i n g  t h e  a w a r d s  t o  t h e  

v i c t i m s .  R e d u c i n g  t h e  r e w a r d s  t o  t h e  v i c t i m s  s i m p l y  

i n c r e a s e s  t h e  p r o f i t  m a r g i n  r e a l i z e d  b y  t h e  i n s u r a n c e  

c o m p a n i e s .

I n  c l o s i n g ,  I w o u l d  s t r o n g l y  u r g e  t h a t  t h e  L e g i s l a t u r e  

c o n s i d e r  t h e s e  t w o  p i e c e s  o f  l e g i s l a t i o n  a s  a  m e a n s  o f  

p a r t i a l l y  r e s o l v i n g  t h e  s o - c a l l e d  i n s u r a n c e  c r i s i s .

V e r y  t r u l y  y o u r s ,

K E N N E L L Y ,  A Z A R  & i l O N O H U E ,  P . C .

W J D / a d k
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R E :  L I A B I L I T Y  I N S U R A N C E  C R I S I S  A N D  T O R T  R E F O R M  L E G I S L A T I O N  

D e a r  L e g i s l a t o r :

P l e a s e  f i n d  e n c l o s e d  i n f o r m a t i o n  r e g a r d i n g  t h e  l i a b i l i t y  

i n s u r a n c e  c r i s i s .  M y  c l i e n t s  a n d  y o u r  c o n s t i t u e n t s - a r e  v e r y  

c o n c e r n e d  t h a t  s p o k e s m e n  f o r  t h e  i n s u r a n c e  i n d u s t r y  h a v e  

i n d i c a t e d  t h a t  l i a b i l i t y  p r e m i u m s  w i l l  n o t  b e  r e d u c e d  i f  

t o r t  r e f o r m  l e g i s l a t i o n  i s  e n a c t e d .  A s  i s  i n d i c a t e d  i n  t h e  

a r t i c l e  e n t i t l e d  " T a m i n g  t h e  L a t e s t  I n s u r a n c e  ’C r i s i s ' "  

p r i n t e d  i n  t h e  N e w  Y o r k  T i m e s ,  A p r i l  1 3 ,  1 9 8 6  e d i t i o n :

" P e r h a p s  m o s t  s i g n i f i c a n t ,  i n s u r a n c e  c o m p a n i e s  h a v e  

c o n s i s t e n t l y  r e f u s e d  t o  r e d u c e  t h e i r  r a t e s  i n  e x c h a n g e  f o r  

l e g a l  l i m i t s  o n  l i a b i l i t y .  I f  t h e i r  p r o b l e m s  w e r e  t r a c e a b l e  

t o  t h e  c i v i l  j u s t i c e  s y s t e m ,  t h e n  t h e y  s h o u l d  j u m p  a t  t h e

I s t r o n g l y  u r g e  y o u  t o  v o t e  a g a i n s t  a n y  t o r t  r e f o r m  

l e g i s l a t i o n  u n l e s s  a n d  u n t i l  t h e  i n s u r a n c e  i n d u s t r y  c o m e s  

f o r w a r d  w i t h  s u f f i c i e n t  f i n a n c i a l  i n f o r m a t i o n  w i t h  w h i c h  t c  

d e t e r m i n e  w h e t h e r  o i  n o t  t h e  p r e s e n t  l i a b i l i t y  i n s u r a n c e  

c r i s i s  i s  i n  f a c t  t h e  p r o d u c t  o f  t h e  i n d u s t r y ' s  o w n  

p r i c e - c u t t i n g  p o l i c i e s  c f  r e c e n t  y e a r s .  / a d d i t i o n a l l y ,  a n y  

t o r t  r e f o r m  l e g i s l a t i o n  w h i c h  w o u l d  o f  n e c e s s i t y  l i m i t  t h e  

e x p o s u r e  o f  t h e  i n s u r a n c e  i n d u s t r y  s h o u l d  b e  t i e d  i n t o  a 

d e f i n i t e  a n d  s u b s t a n t i a l  r e d u c t i o n  i n  i n s u r a n c e  p r e m i u m s  t o  

t h e  A l a s k a n  c o n s u m e r .  I t  i s  f u r t h e r  m y  o p i n i o n  t h a t  a l l  

t o r t  r e f o r m  l e g i s l a t i o n  s h o u l d  b e  t a b l e d  p e n d i n g  a f u r t h e r  

i n - d e p t h  a n a l y s i s  o f  t h e  e x t e n t  o f  t h e  p r o b l e m  a n d  o t h e r  

p o s s i b l e  s o l u t i o n s  t o  t h i s  p r o b l e m .

S i n c e r e l y  y o u r s ,

o f f e r .

ALLEN K . CHEEK

E n c l o s u r e s  

A R C / e j
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A l a s k a  S t a t e  L e g i s l a t u r e  

P o u c h  V

J u n e a u ,  A l a s k a  9 9 8 0 1

R e :  T o r t  R e f o r m

D e a r  L e g i s l a t o r s :

I a m  a  p e r s o n a l  i n j u r y  v i c t i m  a n d  I o p p o s e  t h e  

i n s u r a n c e  " c r i s i s " - t o r t  r e f o r m  e f f o r t  c h a n g i n g  o u r  s y s t e m  o f  

c i v J l j u s t i c e ,  T h e  p r e s e n t  s y s t e m  g i v e s  a n  i n j u r e d  p e r s o n  a 

f i g h t i n g  c h a n c e  f o r  j u s t i c e  a n d  r e a s o n a b l e  c o m p e n s a t i o n  

a g a i n s t  r i c h  a n d  p o w e r f u l  c o r p o r a t i o n s  a n d  i n s u r a n c e  

c o m p a n i e s .  L i m i t i n g  e c o n o m i c  d a m a g e s  i s  u n f a i r  b e c a u s e  

s o m e t i m e s  p e o p l e  a r e  d a m a g e d  b y  w r o n g  d o e r s  i n  i m p o r t a n t  

w a y s  t h a t  a r e  n o t  j u s t  t i e d  t o  t h e  e c o n o m i c  l o s s e s  o f  w a g e  

l o s s  a n d  m e d i c a l  b i l l s .

T h e  d a y  t o  d a y  l i v i n g  o f  t h e  p h y s i c a l  p a i n  a n d  

m e n t a l  a n g u i s h  g e n e r a t e d  b y  s o m e  p h y s i c a l  i n j u r i e s  d e s e r v e s  

f a i r  c o m p e n s a t i o n . T h e  j u r i e s  a n d  t h e  c o u r t s  h a v e  g o o d  

s e n s e  a n d  j u d g m e n t  t o  b a s e  t h e s e  k i n d s  o f  l o s s e s  o n  w h a t  o u r  

s o c i e t y  t h i n k s  is f a i r .

C h a n g i n g  o u r  c i v i l  s y s t e m  a n d  t a k i n g  t h e s e  

d e c i s i o n s  a w a y  f r o m  t h e  c o u r t s  a n d  j u r i e s  w i l l  n o t  l o w e r  

i n s u r a n c e  r a t e s .  Y o u  a l r e a d y  h a v e  e v i d e n c e  i n  f r o n t  o f  y o u  

t h a t  t h e  i n s u r a n c e  i n d u s t r y  i n  A l a s k a  is p r o f i t a b l e .  T h e  

s t a t e m e n t  t h a t  p r e m i u m s  w i l l  b e  l o w e r e d  i f  y o u  a d o p t  t o r t  

r e f o r m  i s  n o t  s u p p o r t e d  b y  t h e  e x p e r i e n c e  i n  t h e  C a n a d i a n  

P r o v i n c e s  w h e r e  t h e  t o r e  r e f o r m ,  a s  p r o p o s e d  i n  A l a s k a ,  is 

a l r e a d y  i n  p l a c e .

C h a n g i n g  o u r  c i v i l  j u s t i c e  s y s t e m  w o n ' t  l o w e r  t h e  

i n s u r a n c e  r a t e s .  P l e a s e  l e a v e  t h e  s y s t e m  i n t a c t  a n d  i n  t h e  

h a n d s  o f  r e s p o n s i v e  a n d  r e s p o n s i b l e  m e m b e r s  o f  t h e  

c o m m u n i t y ,  t h e  j u r y  a n d  t h e  c o u r t .

T h r e e  h u n d r e d  y e a r s  o f  c a r e f u l  d e v e l o p m e n t  t h r o u g h  

t h e  l e g a l  s y s t e m  o f  i n j u r e d  p e r s o n s  r i g h t s  s h o u l d  n o t  b e  

b l o w n  a w a y  b y  a  s h o r t  t e r m  c r i s i s  c r e a t e d  b y  t h e  i n s u r a n c e  

i n d u s t r y ' s  o w n  f i n a n c i a l  m i s m a n a g e m e n t .

S i n c e r e l y  y o u r s ,



2 4 1 2  W e s t  M a r s t o n  D r i v e ,  

A N C K C R a G E , 9 9 5 1 7 .

A p r i l  2 4, '86 ,

,irrs D r u e  Pearce,
R e p r e s e n t a t i v e ,  S t a t e  H ou s e ,
P O UC H V 
J u n e a u  99 811.

D e a r  v rs Pe ar ce , . •

M a n y  t h a n k s  f o r  y o u r  l e t t e r s  t h a t  I h a v e  r e c­
eived f r o m  t i r e  to tire i n d i c a t i n g  y o u r  c u r r e n t  l e g i s l a t i v e  
a c t i v i t i e s ,f e e l i n g s  a n d  p h i l o s o p h y .  I d i d  no t v o t e  f o r  you, 

b e c a u s e  o f  an o p p o s i n g  o p i n i o n  on t h e  b b o r t i o n  q u e s t i c n - a m o n g  

o t h e r  t h i n g s -  but it w a s  n i c e  to  n e a r  f r o m  y o u  a l l  th e  same.

M o r e o v e r ,  I s h o u l d  be i n t e r e s t e d  to k n o w  h o w  
y o u  i n t e n d  to v o t e  on t h e  T o r t  R e f o r m  q u e s t i o n . . . .H.B. 532 
a n d / o r  its a m e n d m e n t s ,o r  it s e v o l u t i o n  i n t o  a h i g h e r  s t a g e  
at the C S S E  le ve l.  For'  w h a t  t h e y  a r e  w o r t h ,  I h a v e  i n c l u d e d  
so m e t h o u g h t s  and p o s s i b l e  a l t e r n a t i v e  o p t i o n s  t h a t  m i g h t  be 

c o n s i d e r e d .

$ 2 5 0 . C O O

Is t h i s  w h a t  a C h r i s t a  M c A u l i f f e , a  J u d y  R e s n i c k ,  
a R o n a l d  M cNai-r,or a M i t s u e  O n i z u k a  are  w o r t h ?  or  a s c h o o l c h i l d  
h i t  by a S c h o o l  Eus or c r u s h e d  by a r e v e r s i n g  d u m p s t e r ?
I s n ’t t he re  a s k e i n  of a c c o u n t a b i l i t y  a n d  p e r s o n a l  n e g l i g e n c e ,  
in a l l  th e  m o t o r  v e h i c l e ,  a i r c r a f t  a n d  o t h e r  d i s a s t e r s  that 
h a v e - p l a g u e d  t h i s  c o u n t r y  t h e  l a s t  d e c a d e ,  to s a v  n o t h i n g  of 
the h a v o c  w r e a k e d  bv i n t o x i c a t e d  d r i v e r s ?  W i l l  t h i s  l i m i t  
of  thi s f i g u r e  en courage' a m o r e  c a v a l i e r  a t t i t u d e ?

Is t h i s  f i g u r e  t o be c a r v e d  in sto ne , a n d  r e m a i n  
t h e  l i m i t  t h r o u g h o u t  th e  h e r e a f t e r , i r r e s p e c t i v e  o f t h e  p u r c h a s i n g  
p o w e r  o r  o t h e r  f a c t o r s ?

L e ga l r a m i f i c a t i o n s

It  is m y  u n d e r s t a n d i n g  t h a t  t h e r e  a r e nov; in 
f o r c e  c e r t a i n  l i m i t a t i o n s  i n  o t h e r  s t a t e s  on the a m o u n t s  of 
p l a i n t i f f s’ d a m a g e s .  In one s t a t e ,h o w e v e r , I b e l i e v e  t h a t  t h e r e  
h a v e  a l r e a d y  b ee n c o n s t i t u t i o n a l  c h a l l e n g e s  in c o u r t .(I l l i n o i s ? ) 
One m i g h t  w o n d e r  w h e t h e r  t h i s  b i l l  m i g h t  be p a s s e d  .only to  h a v e  
it n u l l i f i e d  in the  S u p r e m e  Co u rt .

O t h e r  c o n s i d e r a t i o n s

l/. T h e  e s t a b l i s h m e n t  o f a r e s e r v e d  s p e c i f i c  f u n d  to 
‘3e w i t h d r a w n  f r o m  th e  p e r m a n e n t  F u n d  for  t he  c a r e  of v i c t i m s



p e r m a n e n t l y  c r i p p l f B  as a r e s u l t  of the a c t i < S R  of u n d e r i n s u r e d  
t o r t f e a s o r s .  Not  a v e r y  p o p u l a r  idea in t h e s e  d a y s  of  b e l t -  
-.tightening, a n d  t h e r e  is a r i s k  that  the m o n e y  m i g h t  be a 
t a r g e t  f o r  l e s s  s c r u p u l o u s  c l a i m a n t s  o r t h e i r  r e p r e s e n t a t i v e s .

Or  e l s e ’the S t a t e  m i g h t  p r o v i d e  a l t e r n a t i v e l y ,m e d i c a l / s u r g i c a l  ca re  
i n  k i n d  for  t h o s e  l e g i t i m a t e l y  p e r m a n e n t l y  i n j u r e d  p l a i n t i f f s .
I n  a s e n s e , a n d  in a n o t h e r  field*, the S tat e d o e s  d o  t h i s  f o r  t h o s e  
p e r m a n e n t  r e s i d e n t s  w h o  n e e d  m e d i c a l  care, i r r e s p e c t i v e  of 
s t a t u s ,t h r o u g h  the P i o n e e r  H o m e  sy s t e m .

2/. A fact w h i c h  s t a n d s  out in r e m a r k a b l e  c l a r i t y  is 
t h a t  a g a i n s t  b o t h  the m e m b e r s  a n d  th e i n s t i t u t i o n s  in t h e  
P u b l i c  H e a l t h  S e r v i c e , T h e  A r m y  and U.S. A i r  F o r c e  M e d i c a l  s e r v i c e ,  
m e d i c a l  s e r v i c e s  i n  C a n a d a  a n d  the  E u r o p e a n  N a t i o n a l  H e a l t h  
S y s t e m s ,m a l p r a c t i c e - a c t i o n s  a r e  r a r e l y , * i f  e v e r , h e a r d  of, a l t h o u g h  
t h e y  u n d o u b t e d l v  e x i s t  in s m e l l  n u m b e r s .  * a-

• . - -

T h i s  m i g h t  s u g g e s t  t h a t  one w a y  t o  d e a l  w i t h  t h e m a l p r a c t i c e
i n s u r a n c e  c r i s i s  w o u l d  be to  o f f e r  s u r g e o n s  a n d  h i g h  r i s k  d o c t o r s  
s a l a r i e d  e-^oloyment in a S t a t e  M e d i c a l  s e r v i c e , o n e  of t h e i r  
e m o l u m e n t s  to be a n  o n g o i n g  g u a r a n t e e  of p e r m a n e n t  i n d e m n i t y  
against- m e d i c o l e g a l  c l a i m s .  I i m a g i n e  the s h r i e k  g o i n g  u p  f r o m  
t h e  p r o f e s s i o n  at t h i s  s u g g e s t i o n ,  but it m i g h t  c e r t a i n l y  s o l v e  
t h e  m e d i c a l  i n s u r a n c e  d i l e m m a .  A n o t h e r  t h i n g  is t h a t  th e  a f o r e­
m e n t i o n e d  s y s t e m s  a l w a y s  t a k e  c a r e  o f t h e i r " o w n "  if c o m p l i c a t i o n s  
f r o m  s u r g e r y  or  o t h e r  c a r e  s h o u l d  o c c u r . A s  I n o t e d ^ c l a i m s  a g a i n s t
t h e  e x c e l l e n t  d o c t o r s  at A N S  are v e r y  rare.

3/. A n o t h e r  o p t i o n  t h a t  m i g h t  be c o n s i d e r e d  m i g h t  be 
th e  i n s t i t u t i o n  of  s p e c i a l i z a t i o n  in t r i a l  l a w  as is f o u n d  in 
o t h e r  E n g l i s h - s p e a k i n g  co un tr i e s . B -  t h i s  m e a n s ' a  " s o l i c i t o r "  
w o u l d  t r i a g e  or f i l t e r  of f t h e  i r r e l e v a n t  c l a i m s ,  an d  s o l i c i t  
t h e  s e r v i c e s  o f  a b a r r i s t e r  f o r  t h o s e  of m e r i t .  T h i s  w o r k s  w e l l  
in C a n a d a , b u t  I c an  f o r e s e e  the  a g o n i e s  of  t h o s e  w h o  w o u l d  h a v e  
to  put in e x t r a  y e a r s  of " t a k i n g  si lk" u n d e r  t h i s  a r r a n g e m e n t ,  
b u t  it w o u l d  p r e v e n t  the f i l i n g  o f  n u i s a n c e  c l a i m s  by y o u n g  
a t t o r n i e s  u n d e r  t h e  p r e s s u r e  of  m e e t i n g  th ei r o v e r h e a d s .
A g a i n s t  th is, a t t o r n i e s  o f t e n  r i s k  t e n s - o f  t h o u s a n d s  of  t h e i r  
own  r e s o u r c e s  on t h e  r i s k s  o f  a n a c t i o n  fo r  i n ju ry .

H o w e v e r , i f th e f i n a n c i a l  s i d e  c o u l d  be t a k e n  out  of t h e  d i l e m m a ,
I b e l i e v e  t h a t  a l l  p a r t i e s  w o u l d  b e n e f i t ;  th is  i n c l u d e s  h i g h  
s u r g i c a l  f e e s , w h i c h  i n  p a r t  a r e  n e c e s s a r y  to c o v e r  m o n e t a r y  
p r a c t i c e  e x p e n s e s .

Th e  a b o v e  a r e  s u g g e s t e d  as a s o r t  of  c o m p r o m i s e  
o f  w h i c h  a n y  m i g h t  be  c o n s i d e r e d  so that  a l l  c o n c e r n e d  m a y  be 
h a p p v - o r  e q u a l l y  u n h a p p y - b e a r i n g  i n m i n d  t h a t  to a l e g i s l a t o r  
t h e  o p t i o n s  m a y  m a k e  t o t a l  p a r l i a m e n t a r y  n o n s e n s e .

• . .  . i  ^ -

S i n c e r e l y ,

S t a n l e y  A u st in .

sa

c c : C l o c k s i n ,  H a n l e y  et al.



A d a s i a k -
P r o f e s s i o n a l  
S e r v i c e s

R e p .  M. M i k e  M i l l e r  

P . O .  B o y  V

J u n e a u ,  A l a s k a  9 9 8 1 1  

2 4  A p r i l  1 9 8 6

D e a r  M i k e :

T h e  t o r t  r e - f o r m  s i t u a t i o n  s e e m s  q u i t e  t a n g l e d .  A t t a c h e d  i s  

a  l e a n ,  s i m p l e  s o l u t i o n ,  b a s e d  o n  i m p r o v i n g  w h a t  w e  h a v e  

a l r e a d y .  I ' m  n o t  s o  o u t r a g e o u s  a s  t o  b e l i e v e  t h i s  i s  t h e  

c o m p l e t e  a n s w e r ,  b u t  I h o p e  i t  h e l p s .

T h e  o b v i o u s  o b j e c t i v e s  o f  t o r t  r e f o r m  a r e :

A. L o w e r  s e t t l e m e n t  c o s t s .

1. L o w e r  i n s u r a n c e  r a t e s .

2. I n s u r a n c e  a v a i l a b l e  t o  t h o s e  w h o  n e e d

B. S p e e d y  s e t t l e m e n t s ,  f e w e r  c o u r t  c a s e s .

it.

.
a n o t h e r  o b j e c t i v eI n  a d d i t i o n ,  t h e r e  i s  

a p p e a l  f o r  m e  a n d  f o r  m a n y  o t h e r s ;

C. M i n i m u m  

1. N o  

N o  

N o

$

t h a t h a s  g r e a t

j i . .

g o v e r n m e n t  i n v o l v e m e n t .

f i x e d  r e c o v e r y  r a t e s  f o r  p a r t i c u l a r  i n j u r i e s ,  

f a l l i b l e  c o m m i t t e e s  t o  m a k e  d e t e r m i n a t i o n s ,  

l i m i t a t i o n  o n  c o n t i n g e n c y  f e e s .

A.  M a x i m u m  o p e r a t i o n  o f  t h e  f r e e  m a r k e t  s y s t e m .

M y  p r o p o s a l  f o r  t o r t  r e f o r m  m a y  b e  s u f f i c i e n t  t o  m e e t  t h e s e  

o b j e c t i v e s .  I h a v e  a l s o  p r o v i d e d  s o m e  o f  t h e  r e a s o n s  I 

b e l i e v e  i t  w i l l  w o r k .

I u r g e  y o u  a n d  t h e  o t h e r  m e m b e r s  o f  t h e  l e g i s l a t u r e  t o  e n a c t  

a  s e t  o f  c a u t i o u s  c h a n g e s  l i k e  t h e s e  f i r s t ,  a n d  t o  m o n i t o r  

t h e  r e s u l t s .  M a j o r  r e f o r m s  m a y  n o t  b e  n e c e s s a r y  i n  o r d e r  t o  

a c h i e v e  t h e  o b j e c t i v e s .

T h a n k  y o u  -for y o u r  c o n s i d e r a t i o n .

S i  n c e r e l y ,
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T O R T  R E R O R M =  
I m p r o v e  U J h a t  U J e  H a v e ?

A. The  I n t e r e s t  P e n a l t y  " S p u r "  t o  S e t t l e m e n t
( C o d e  o f  C i v i l  P r o c e d u r e  S e c .  0 9 . 3 0 . 0 6 5 )

1. Plainti-f-f o r  d e f e n d a n t  m a k e s  o f f e r  o f  j u d g e m e n t .

2. If f i n a l  v e r d i c t  i s  l e s s  t h a n  t h e  a m o u n t :  o f f e r e d ,  

t h e n

3. O p p o s i n g  p a r t y  m u s t  p a y ,  i n  a d d i t i o n  t o  t h e  

s e t t l e m e n t  a m o u n t ,  a  p e n a l t y  o f  i n t e r e s t  a t  t h e  

r a t e  o f  3  p o i n t s  o v e r  t h e  p r i m e  r a t e ,  c o m p u t e d  o n  

t h e  v e r d i c t  a m o u n t  f r o m  t h e  d a t e  o f  t h e  o f f e r .

4. C h a n g e  t h e  b a s i c  i n t e r e s t  r a t e  o n  j u d g e m e n t s  f r o m  

f r o m  1 0 . 5 7  t o  13.57. ( S e c .  0 9 . 3 0 . 0 6 5 ) .

B. T he  " B l i n d  B ox11 t o  Im p r o v e  t h e  S e t t l e m e n t  C l i m a t e
1. If b o t h  p a r t i e s  w i s h  t o  m a k e  o f f e r s  o f  j u d g e m e n t ,  a  

" b l i n d  b o x "  i s  c r e a t e d .

a. O f f e r s  a r e  s u b m i t t e d  t o  t h e  " b l i n d  b o x . "

1. O f f e r s  a r e  c o n v e r t e d  t o  a  c o m m o n  b a s e

w h e n  n e c e s s a r y  t o  f a c i l i t a t e  c o m p a r i s o n .

b. A  n e u t r a l  p a r t y  m o n i t o r s  t h e  o f f e r  s  a n d  

c o m m u n i c a t e s  w i t h  t h e  p a r t i e s  o n l y  i f :

1. T h e  o f f e r s  c r o s s .

a. T h e n  t h e  p a r t i e s  s e t t l e  a t  t h e  m i d p o i n t  

a m o u n t .

2. T h e  o f f e r s  c o m e  w i t h i n  2 5  p e r  c e n t  o f  e a c h  

o t h e r .

a. T h e n  t h e  c a s e  i s  s e t  b e f o r e  a  S u p e r i o r  

C o u r t  j u d g e  f o r  s e t t l e m e n t  i n  3 0  d a y s .

b. T h e  c a s e  d o e s  n o t  g o  t o  c o u r t  i f  a  

s e t t l e m e n t  i s  w o r k e d  o u t  w i t h i n  3 0  d a y s .

C. The  R i g h t  t o  S p e e d y  T r i a l
1. I m p r o v e  t h e  " f a s t  t r a c k "  c o u r t  w e  n o w  h a v e .

2. 1 2 0  d a y s  t o  t r i a l ,  w i t h  s p e c i f i c  e x c e p t i o n s .
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Why W i l l  T h i s  Z p e e d  S e t t l e m e n t s  a n d  Lowe r  I n s u r a n c e  R a t e s ?

1. T h e  I n t e r e s t  P e n a l t y  " S p u r "  p r o v i d e s  i n s u r a n c e

c o m p a n i e s  w i t h  e c o n o m i c  m o t i v a t i o n  t o  s e t t l e  q u i c k l y .

a. C u r r e n t l y  a n  i n s u r a n c e  c o m p a n y  c a n  o f t e n  m a k e  

m o r e  i n v e s t i n g  - f u n d s  t h a n  t h e  d i f f e r e n c e  

b e t w e e n  a n  i n i t i a l  s e t t l e m e n t  o f f e r  a n d  t h e  

f i n a l  j u d g e m e n t .  T n e  s p u r  e l i m i n a t e s  a n y  

i n v e s t m e n t  m o t i v a t i o n  t o  d r a w  t h i n g s  o u t .

b. M a n y  q u a l i f i e d  i n s u r a n c e  c o m p a n y  p e r s o n n e l  

d e f e r  t o  t h e  c o m p a n y ' s  l e g a l  d e p a r t m e n t  r a t h e r  

t h a n  m o v i n g  t o w a r d  s e t t l e m e n t .

c. T h e  l e g a l  d e p a r t m e n t  h a s  n o  i n c e n t i v e  t o  s e t t l e  

q u i c k l y  o r  e c o n o m i c a l l y , b u t  a  s t r o n g  i n c e n t i v e  

t o  t a k e  t i m e .  H o w e v e r ,

d. T h e  l e g a l  d e p a r t m e n t  c o n t r o l s  t h e  p u r s e  s t r i n g s  

a n d  c a n  d e c i d e  w h e n  t o  s e t t l e .

e. T h e  l e g a l  d e p a r t m e n t  c a n  f o r e c a s t  a  h i g h  

s e t t l e m e n t  f i g u r e ,  t h e n  l o o k  g o o d  w h e n  i t  c o m e s  

i n  l o w e r .

f. M o s t  c a s e s  a r e  s e t t l e d  " o n  t h e  e v e  o f  t r i a l , "  

a l t h o u g h  t h a t  e v e  m a y  b e  y e a r s  a f t e r  s u i t  w a s  

f i l e d .

2. T h e  i n t e r e s t  p e n a l t y  s p u r  w i l l  a l s o  m o v e  d e f e n d a n t s

t o  s e t t l e .

a. H o p e s  o f  a  l a r g e  j u r y  v e r d i c t  m u s t  b e  w e i g h e d  

a g a i n s t  t h e  i n t e r e s t  p e n a l t y .

b. W i l l i n g n e s s  t o  a c c e p t  a  r e a s o n a b l e  o f f e r  w i l l  

b e  e n h a n c e d .

3. T h e  " b l i n d  b o x "  w i l l  i m p r o v e  o f f e r s  o f  j u d g e m e n t .

a. N e i t h e r  s i d e  w i l l  k n o w  t h e  a m o u n t  o f f e r e d  b y  

t h e  o t h e r  s i d e .

b. O f f e r s  w o u l d  b e  m a d e  i n  g o o d  f a i t h ,  n o t  j u s t  

t o  s e e  w h a t  t h e  o t h e r  s i d e  m i g h t  b i t e  o n .

c. E n t e r i n g  i n t o  t h e  " b l i n d  b o x "  c r e a t e s  a  

c o m m i t m e n t  t o  s e t t l e  i f  c e r t a i n  c o n d i t i o n s  

a r e  m e t .

4. P l a i n t i f f ' s  r i g h t  t o  s p e e d y  t r i a l  w i l l  c u t  d o w n

n e e d l e s s  t r i a l  p r e p a r a t i o n  a n d  r e d u c e  c o s t s .

a. I n s u r a n c e  c o m p a n y  l a w y e r s  e n g a g e  i n  a l m o s t  

e n d l e s s  d i s c o v e r y :  l e n g t h y  i n t e r r o g a t o r i e s , 

h o u r s  a n d  h o u r s  o f  d e p o s i t i o n s ,  e t c . ,  p r o d u c i n g  

t o n s  o f  p a p e r  c h a f f  a n d  a n  o c c a s i o n a l  u s e f u l  

g r a i  n .

b. I n s u r a n c e  c o m p a n y  l a w y e r s  h a v e  t h e  s t a f f  a n d  

b u d g e t  t o  d o  t h a t ,  s o

c. T h e y  f o r c e  p l a i n t i f f s  t o  s t r i v e  t o  m a t c h  t h e
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e f f o r t ,  a n d  a l t h o u g h  i t  i s  o f t e n  a  D a v i d  a n d

G o l i a t h  c o n t e s t ,  p l a i n t i f f s  m u s t  d o  w h a t  t h e y

c a n  o r  b e  o v e r w h e l m e d .

d. T h i s  d r i v e s  c o s t s  u p ,  a n d  c o s t s  a r e  a  p a r t  o f  

a n y  s e t t l e m e n t  a m o u n t .

e. F o c u s i n g  o n  k e y  f a c t s  a n d  i s s u e s  w i t h i n  1 2 0  

d a y s  i s  p a s s i b l e  i n  m o s t  c a s e s ,  a n d  p r o v i s i o n  

c a n  b e  m a d e  f o r  t h e  e x c e p t i o n s .

f. A  " f a s t  t r a c k "  c o u r t  w i l l  f u r t h e r  e x p e d i t e  

m a t t e r s .

g. S a v i n g s  i n  t i m e  w i l l  r e s u l t  i n  s a v i n g s  i n  m o n e y .

h. I n s u r a n c e  c o m p a n i e s  c a n  r e d u c e  o v e r h e a d .

i. P l a i n t i f f  a v o i d s  d a n g e r  o f  b e i n g  b r o u g h t  t o  h i s

k n e e s  e c o n o m i c a l l y  t h r o u g h  l o n g ,  e x p e n s i v e  

p r o c e e d i n g s .

W h y  w i l l  t h i s  m i n i m i z e  g o v e r n m e n t  i n v o l v e m e n t ?

1. T h e  int.- ' e s t  p e n a l t y  " s p u r "  o n c e  e n a c t e d  d o e s  n o t

r e q u i r e  M e w  m a c h i n e r y  t o  i m p l e m e n t  i t .

a. I t  s h o u l d  r e d u c e  t h e  n u m b e r  o f  c o u r t  c a s e s .

2. T h e  " b l i n d  b o x "  a n d  s p e e d y  t r i a l  p r o v i s i o n s  w i l l

r e q u i r e  m i n i m a l  m o n e y  a n d  p e r s o n n e l  t o  i m p l e m e n t ,  

a. " B l i n d  b o x "  m o n i t o r s  n e e d  l i t t l e  m o r e  t h a n

b a s i c  m a t h e m a t i c a l  s k i l l s .

3. S a v i n g s  i n  r e d u c e d  c o u r t  t i m e  c o u l d  o f f s e t  t h o s e  c o s t s .

4. O t h e r ,  m o r e  e l a b o r a t e  t o r t  r e f o r m  p r o p o s a l s  c a l l i n g  

f o r  g r e a t e r  g o v e r n m e n t  i n v o l v e m e n t  w o u l d  n o t  g o  

i n t o  e f f e c t .
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E d i t o r

A n c h o r a g e  D a i l y  N e w s  

P. 0 .  B o x  6 6 1 6  

A n c h o r a g e ,  A l a s k a  9 9 5 0 2

D e a r  E d i t o r :

I n  a  r e c e n t  a r t i c l e ,  a  s p o k e s m a n  f o r  t h o s e  s e e k i n g  

c h a n g e s  t o  t h e  t o r t / c i v i l  j u s t i c e  s y s t e m  b e c a u s e  o f  t h e  i n s u r a n c e  

c r i s i s  i n d i c a t e d  t h a t  u n d e r w r i t i n g  i n s u r a n c e  i n  A l a s k a  h a s  b e e n  

p r o f i t a b l e  f o r  i n s u r e r s ,  b u t  a p p a r e n t l y  n o t  p r o f i t a b l e  i n  s o m e  

o t h e r  p a r t s  o f  t h e  n a t i o n .  I a l s o  u n d e r s t a n d  t h a t  a r e c e n t  

S t a t e  D e p a r t m e n t  o f  I n s u r a n c e  s t u d y  s h o w s  t h a t  i n s u r e r s  i n  A l a s k a  

h a v e  p a i d  o n  c l a i m s  o n l y  6 2 %  o f  t h e  p r e m i u m  i n c o m e  r e c e i v e d ,  t h u s  

m a k i n g  A l a s k a  o n e  o f  t h e  m o r e  p r o f i t a b l e  l o c a t i o n s  f o r  i n s u r e r s .

T h i s  a l l  i n d i c a t e s  t o  m e  t h a t  t h e  A l a s k a  t o r t / c i v i l  

j u s t i c e  s y s t e m  i s  w o r k i n g ,  a n d  w i l l  a l l o w  i n j u r e d  c i t i z e n s  t h e  

r i g h t  t o  s e e k  r e d r e s s  i n  a  s e t t i n g  w h i c h  p e r m i t s  i n s u r e r s  t o  m a k e  

a  p r o f i t  w h i l e  c h a r g i n g  r e a s o n a b l e  r a t e s .  W e  a r e  p a r t  o f  t h i s  

i n s u r a n c e  c r i s i s ,  I g a t h e r ,  n o t  b e c a u s e  o f  t h e  f u n c t i o n i n g  o f  o u r  

c i v i l  j u s t i c e  s y s t e m ,  b u t  b e c a u s e  o f  p r o b l e m s  i n s u r e r s  r a n  i n t o

i n v e s t i n g  t h e  p r o f i t s  t h e y  m a d e  f r o m  u s ,  o r  p r o b l e m s  i n  o t h e r

s t a t e s '  c i v i l  j u s t i c e  s y s t e m s .

A l a s k a  h a s  f e a t u r e s  t o  i t s  c i v i l  j u s t i c e  s y s t e m ,  s o m e  

o f  t h e m  u n i q u e ,  w h i c h ,  p e r h a p s ,  s h o u l d  b e  s t u d i e d  f o r  a d o p t i o n  i n  

t h e  p r o b i t m  s t a t e s ,  r a t h e r  t h a n  c h a n g e d  i n  o u r  s t a t e .  F o r  

e x a m p l e :

1. A l a s k a  i s  t h e  o n l y  s t a t e  t o  h a v e  t h e  E n g l i s h

s y s t e m  o f  r e q u i r i n g  t h e  l o s e r  t o  p a y  a n  a m o u n t  f o r  a t t o r n e y s  f e e s  

t o  t h e  p a r t y  p r e v a i l i n g  i n  a  c i v i l  a c t i o n .  T h i s  d i s c o u r a q e s  

f r i v o l o u s  s u i t s  a n d  f r i v o l o u s  d e f e n s e s  a n d  e n c o u r a g e s  p r o m p t  

s e t t l e m e n t .

2. A l a s k a  a l l o w s  p r e j u d g m e n t  i n t e r e s t .  T h i s

d i s c o u r a g e s  d e l a y i n g  t a c t i c s  s o m e t i m e s  e m p l o y e d  o n  t h e  t h e o r y  

t h a t  t h e  l o n g e r  p a y m e n t  x s  d e l a y e d ,  t h e  m o r e  t h e  p a y o r  c a n  e a r n  
o n  t h e  m o n e y  w i t h h e l d .
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3. A l a s k a  h a s  p r o v i s i o n s  f o r  o f f e r s  o f  j u d g m e n t  b y

b o t h  p l a i n i f f s  a n d  d e f e n d a n t s  w h i c h  p e n a l i z e  a  p a r t y  r e f u s i n g

s u c h  a n  o f f e r  i f  t h e  u l t i m a t e  o u t c o m e  i s  l e s s  f a v o r a b l e  t o  h i m  

t h a n  t h e  o f f e r .  T h i s  e n c o u r a g e s  p r o m p t  s e t t l e m e n t s .

4. A l a s k a  h a s  a h i s t o r y  o f  s e n s i b l e  j u r i e s  a n d  a

s t r o n g  j u d i c i a r y  w h i c h  h a s  r e a f f i r m e d  a n d  e x e r c i s e d  i t s  r i g h t  t o

r e v i e w  a n d  r e d u c e  a n y  e x c e s s i v e  j u r y  v e r d i c t s .

5. A l a s k a  h a s  a d o p t e d  t h e  U n i f o r m  C o n t r i b u t i o n  A m o n g  

• J o i n t  T o r t f e a s o r s  A c t  w h i c h  e n c o u r a g e s  e a r l y  s e t t l e m e n t  i n  

s i t u a t i o n s  w h e r e  t w o  o r  m o r e  w r o n g d o e r s  h a v e  c a u s e d  a n  i n j u r y ,  

a n d  p r o v i d e s  a  m e a n s  f o r  t h e  w r o n g d o e r s  t o  a d j u s t  t h e  l o s s  

b e t w e e n  t h e m s e l v e s  w i t h o u t  m a k i n g  t h e  i n j u r e d  p a r t y ' s  r i g h t s  

a w a i t  a n d  b e  c o n t i n g e n t  o n  t h e  f i n g e r p o i n t i n g  b e t w e e n  t h e  

w r o n g d o e r s .

A s k i n g  u s  t o  c h a n g e  a s y s t e m  t h a t  w i l l  f u n c t i o n  f a i r l y  

a n d  w e l l ,  s o  t h a t  t h e r e  c a n  b e  e v e n  h i g h e r  u n d e r w r i t i n g  p r o f i t s  

i n  A l a s k a  t o  b e  u s e d  t o  o f f s e t  t h e  a l l e g e d  u n d e r w r i t i n g  l o s s e s  i n  

o t h e r  s t a t e s  s e e m s  t o  b e  a s k i n g  a b i t  m u c h  o f  u s .  S i n c e  t h e  

p r o b l e m  i s  n o t  w i t h  o u r  c i v i l  j u s t i c e  s y s t e m ,  t h e  s o l u t i o n  i s  n o t  

i n  c h a n g i n g  i t .

S i n c e r e l y ,

L l o y d  V .  A n d e r s o n
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Re: Tort L e g i s l a t i o n

Old l e g i s l a t i v e  a i d e s never die, they just k eep re s e a r c h i n g  away. With 

s o m e  v ery g ood reasons, r e c e n t l y  I have been d i g g i n g into the t o r t / i n s u r a n c e  

issue. The f o l l o w i n g  a r e  my findings, my d e d u c t i o n s  and r e c o m m e n d a t i o n s :

I am c o n f i d e n t  of my s o u r c e s  wh o  i na i c a t e  that the s t a t e  i n s u r a n c e  indu>try 

will be r e a s o n a b l y  c o n t e n t  thi s  s e s s i o n  with a m o d i f i c a t i o n  of " d e e p  pocket" 

liability. Addit i o na l l y ,  it w o u l d  be goo d  to h ave p r op e r l y  ma i n t a i n e d  

z o o l o g i c a l  f a c i l i t i e s  r e m o v e d  from the old E n g li s h  co m mo n  law onu s  of 

" h a r b o r i n g  wild a n imals". (The Al a s k a  Zo o  is h ar d l y  in the same l e a g u e  as 

s o m e o n e  who has a wolf for a h ousepet.)

A good  part of the i n s u r a n c e  " c r isis" s h o u l d  hav e  been aver t e )  by the state 

d i v i s i o n  of insurance, had they f o l l o w e d  the m a n d a t e  of T i t l e  21. At the 

b e g i n n i n g s  of r e a d i n g the i n s u r a n c e  d i v i s i o n  statutes. Sec. 2 1 . 0 6 . 1 1 0  and 

Sec. 2 1 . 0 6 . 1 1 5  ca u g h t  my imm e di a t e  attention. (Enclosure) Upon 

in v e s t i g at i o n ,  it w o ul d  ap p e a r  tha t t h e s e  two s e c t i o n s  h a v e  not r e c e i v e d  

d e s e r v e d  le g i s l a t i v e  o versight, larq e l y  b e c a u s e  of the ti m i n g  of the 

p u b l i c a t i o n .

For i n s t a n c e  the dirac\ «.* of i n s ur a n c e  p r e p a r e s  for th e  l e g i s l a t u r e  and 

c o m m i s s i o n e r  an annual r e p o r t  "as e arly in each c a l e n d a r  year as is 

r e a s o n a b l y  possible". However, s i n c e  the i n s u r a n c e  c o m p a n i e s  do not re po r t  

their data until M a r c h  2, this m e a n s  by the tim e  the c o m p i l a t i o n  is c o m p l e t e d  

and p r i n t ed  it is )ate in the s e s si o n  or the s e s s i o n  is a l r e a d y  ended. The 

last annu a l  r e p o r t  a v a i l a b l e  f rom t h e  A n c h o r a g e  o f f i c e  is n a u g h t  but 

n u m b e r s - n u m b e r s - n u m b e r s .  O n e  w o u l d  have thoug h t  tha t  the "crisis" w o u l d  have 

a l r e a d y  bee n  noted and r e p o r t e d  to you in n a r r a t i v e  f orm and that 

r e c o m m e n d a t i o n s  (Sec. 2 1 . 0 6 . 1 1 0 ( 6 ) )  and o t h e r  p e r t i ne n t  i n f o r m a t i o n  (Sec. 

2 1 . 0 6 . 1 1 0 ( 7 ) )  w o u l d  h a v e  been re a d y  for your c o n s i d e r a t i o n  at t his s e s s i o n  

beginning.

Whe n it c o m e s  to the f o r m a t  of an annual report, I invite you to c o m p a r e  

th e  D i v i s i o n  of I n s u r a n c e  re p o r t  wit h  t hat of the Alaska P u bl i c  U t i l i t i e s  

Commis s i o n . A PUC has both c h a r t s  of n u m b e r s  and n a r r a t i v e  data in e x p l a n a t i o n  

and t rend p r o je c t i o n s .  Likewise, let us try a n o t he r  c omparison. The A PUC 

s u m m a t i o n  of a p p l i c a t i o n  for r a t e  c h a n g e s  v e r s u s  in c r e a s e s  g r a n t e d  i n dicates 

that the c o m m i s s i o n  had a 7 6 / 2 4  p e r c e n t a g e  r a t i o  of inc r e a s e s  s o u g h t  v er s u s  

am o u n t  of i n c r e a s e s  gx'anted. (I w o n d e r  wha t the box scorr' is for the 

d i v i s i o n  of insurance?)

Me m b e r  

H o u s e  Jt/d iary Comm



No w  let us i n v e s t i g a t e  th e  dut y  of th e  d i r e c t o r  of i n s u r a n c e  to inform the 

p u b l i c ( A 5 2 1 .06.110). Upon requ e s t  to th e A n c h o r a g e  office, I f o u n d  that 

t here w a s  no " i n f o r m a t i o n  p a m p h l e t  oh i n s u r a n c e  and the r i g h t s  of a c o n s u m e r  

of i n s u r a n c e  nnd on how to take a d v a n t a g e  of the s e r v i c e s  of t h e  d i v i s i o n  of 

insurance". In fact, t h e re  was no on e  in the o f f i c e  who m  I f o u n d  to be a ware 

t hat su c h  a p a m p hl e t  w a s  a m a n d a t e d  requirement.

I n t e r e s t i n g l y  enough, the D i v i s i o n  of Ins u r a n c e is n o t  e v e n  f o u n d  in the 

s t a t e  l i s t i n g s  for the t e l e p h o n e  d i r e c t o r y  of the M u n i c i p a l i t y  of A n chorage.

I r e a l i z e  that the s t a t e  bud g e t  is very t ight this year. But s o m e t h i n g  

M US T  be done a bout the d i v i s i o n  of insurance. I t hink if you i n v e s t i g a t e  the 

fe e  and l i c e n se  s c h e d u l e  for the i n s u r a n ce  i n d u st r y  you will find that it has 

not m a t c h ed  the rate of inf l a t i on  nor t h e  r a t e  of p r e m iu m  increases. (Sec. 

2 1.06.250) T h e r e  sho u l d  be mo n e y  a v a i l a b l e  from wit h i n  t h e  r e a lm  of l i c ensees 

to bear  the cos t  of ma k i n g th e d i vi s i o n  mor e  c o n s u m e r - o r i e n t e d  and more 

r e s p o n s i v e  to the issues of ou r time.

vext we c o m e  to t h e  s t a t u t e  s e c t i o n  w h i c h  is my f a v o r i t e  t o p ic  for 

i m p r o v e m e n t  (Sec. 21.27. 5 1 0 ) .  Thi s  ref e r s  to the fi r s t  a d v e r s a r i a l  " p o i n t  of 

c o n t a c t "  in any d a m a g e  or injury case: th e  ins ur a n c e  adjuster. I n t e r e s t i n g l y  

enough, I h a v e  f ound tha t  i n s u r a n c e  a d j u s t e r s  do not ha v e  to be l i c e n s e d  if 

they ar e  c l a s s ad  as " em p l oyees". T his o v e r s i g h t  m ight e x p l a i n  how the y can be 

i g n o r a n t  of the lav.', i nept in p r o c e d u r e  and i n s e n s i t i v e  to the s u f f e r i n g  of 

the i n j u r e d . . . t o  the point w h e r e  t here is no r e c o u r s e  but to b ring an 

a t t o r n e y  into the picture.

A n o t h e r  point -'or i n q u ir y  is the p a y m e n t  f o r m u l a  for adjus t e r s .  Fee s  and 

c o m m i s s i o n s  are allowed. In such cases, the p a y m e n t  to the a d j u s t e r  would 

l ikely be in inverse p r o p o r t i o n  to the c o m p e n s a t i o n  to the victim, i.e. the 

lower th e  pay to the victim the hi g h er  t h e  r e l a t i v e  e a r n i n g  of the adjuster. 

S a l aried, n o n - l i c e n s e d  a djusters, I have r e a s o n  to believe, w o u l d  r e c e i v e  

b o n u s e s  for n e g o t i a t i n g  a p a r t i c u l a r l y  low p a y m e n t  to an injured party.

C o n s i d e r i n g  the f oregoing, ycu ca n un d e r s t a n d  that I would say t hat the 

i n i t i a l l y  p r e s e n t e d  legis) tive b i l l s  on tort c h a n g e s  h a v e  bee n  poor l y  

crafted. T h e r e  has b e e n  m uch t ime lost and f uror c r e a t e d  w h e n  the m e c h a n i s m  

for t h o u g h t f u l  c ha n g e  is a l r e a d y  w i t h i n  the statute.

C h a n g e s  w h i c h MUST be m ade are in the d i v i s i o n  of i n s u r a n c e  and s o m e t i m e s  

w:.thin th e  judiciary. Civil law sho u l d  be c h a n g e d  in the joint and seve r a l  

l i a b i l i t y  claims, b e c a u s e  as p r a c t i c e d  the c o n c e p t  has b een used u n f a i r l y  

a g a i n s t  p a r t i e s  ha v i n g  li t t l e  r e s p o n s i b i l i t y  but " deep p oc k e t s "  and high 

profile.



Being an old l e g i s l a t i v e  aide, I ha v e  s o m e  a p p r e c i a t i o n  for a w e l l - c r a f t e d  

p i e c e of legislation. And t h r e e  of the b i l ls  p r e s e n t e d  this sessi o n  b egan 

with a c o n f u s i o n  of names for the main subject. I m i s t r u s t  a bill w h e n  one 

obj ec t  is i d e nt i f i e d  by the us e  of too many nouns. For instance, d e p e n d i n g  

on the bill and d e p e n d i n g  on th e  section, one s u b j e c t  may be c al l e d  thusly: 

party, j u d g m e n t  creditor, c l a i m i n g  party, plaintiff, person, injured party., 

c l aimant, r e l e as i n g  party, actor, p arty making the claim, or p a r t y in 

interest,. T hi s  p r o l i f e r a t i o n  of n o u n s  m a ke s  me think the b i l ls  are b a s i c a l l y  

"cut and p aste jobs" w h i ch  r e q u i r e  more time for c o h e r e n t  and r a t ional 

t h o u g h t .

In co n c l u s io n ,  I would urge a t t e n i - o n  to c h a n g e s  in " d e e p pock e t "  awards.

But p r i n c i p a l l y  the na mi n g  of a l e g i s l a t i v e  TAS K  FO R C E  is needed to revamp 

t h e  d i v i s i o n  of i n s ur a n c e  and to r ev i e w  and r e c o m m e n d  r ea s o n e d  c h a n g e s  to the 

T i t l e  21 laws as will e n h a n c e  their i
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S e c . 21.06.110. D ire c to r 's  a n n u a l re p o rt . A s early  in each ca len­
dar year as is  reasonably possible *ne director sh a ll prepare and deliver 
an annua! repor' to the leg isla tu re  and the com m issioner, showing, 
w ith respect to the preceding calendar year.

( 1 ) a  lis t  of the authorized insu rers transacting  insurance in A la sk a , 
w ith such sum m ary of th e ir financia l statem ent as the director con­
siders appropriate;

(2) the name of each in su re r whose business was closed during the 
year, the cause of the clos .ig , and the am ount of ascerta inab le  assets 
and lia b ilit ie s  of eatr. closed business;

(3) the name of each in su re r against which delinquency or s im ita r 
proceedings were institu ted , and a concise statem ent of the facts w ith  
respect to each proceeding and its present status:

(4) a statem ent in regard to exam ination of ra ting  organizations, 
advisory organ izations, jo in t  und erw rite rs , and jo in t re in su rers as 
required by A S  21 .39 .120;

(5) the receipts and expenses of the d ivis ion  for the year;
(6) recom m endations of the director as to am endm ents or supple­

mentation of law s affecting insurance , or the office of director;
(7) other pertinent inform ation and m atters the director considers 

proper. (S 1 ch 120 S L A  1966)

Sec . 21.06 .115. D u ty  to in fo rm  p u b lic . The  director sh a ll regu­
la r ly  inform the_pubhc of m atters concerning the purchase, p rice .__ 
coverage, benefits, and r ights of insurance m arketed i n th is state and 
make a v a ilab le in fo rm ation onZavaiTab ilifv  of the services of the d iv i- 
sion of insurance . T he director sh a ll prepare, publish , and revise as it

becomes useful or necessary  to do so, an inform ation pam phlet on 
Insurance and the righ ts of a consum er olT nslIr7ince~a~nd on how to take ' 
advantage ot the services of the d ivision  of insurance .T£~ l ch'20o’S L A
~ w m  --------------------------



T o d d  M e l v i n  
2 6 1 6  N. T a h i t i  L o o p  

A n c h o r a g e ,  A l a s k a  9 9 5 0 7  
(907) 5 6 1 - 2 6 9 7

A p r i l  18, 1 9 8 6

D e a r  A l a s k a  S t a t e  L e g i s l a t o r s  :

M y  n a m e  is T o d d  M e l v i n .  I a m  27 ye 's old, m a r r i e d ,  a n d  h a v e  
two c h i l d r e n .  U n t i l  N o v e m b e r  1983, w a s  e m p l o y e d  fu ll  t i m e  as 
a h o t e l  m a n a g e r  a n d  p r o f e s s i o n a l  c oo k. In N o v e m b e r  19 83,  I h a d  
a v a s e c t o m y  p e r f o r m e d  b y  a l o c a l  s u r g e o n .  D u e  to t h a t  p h y s i c i a n  
n e g l i g e n t l y  c u t t i n g  n e r v e s  d u r i n g  s u r g e r y ,  I am n o w  c o m p l e t e l y  
and t o t a l l y  d i s a b l e d .  T a m  in c o n s t a n t  p ai n.  I c a n n o t  w a l k  
w i t h o u t  the a s s i s t a n c e  o f  a ca ne.  I c a n n o t  s l e e p  at a l l  at > 
night. T h e  o n l y  w a y  I a m  a b l e  to s l e e p  is b y  t a k i n g  p r e s c r i b e d  
m e d i c a t i o n .  S i n c e  I am 10 0 p e r c e n t  d i s a b l e d ,  I a m  u n a b l e  to 
w o r k  and m y w i f e  is n o w  the s o l e  s u p p o r t e r  o f  m y  f a m i l y  o f  four.

I h a v e  ha d s u b s e q u e n t  c o r r e c t i v e  s u r g e r y  t h a t  has not  d o n e  a n y  
g o o d  w h a t s o e v e r .  I h a v e  b e e n  t o l d  b y  o t h e r  p h y s i c i a n s  t h a t  the  
s u b s e q u e n t  c o r r e c t i v e  s u r g e r y  w a s  u n n e c e s s a r y .  A l l - i n - a l l ,  I 
h a v e  b e e n  t r e a t e d  b y 17 p h y s i c i a n s  s i n c e  th e i n i t i a l  s u r g e r y  o n 
N o v e m b e r  25, 1983. N o w  al l  o f  t h e s e  s u r g e o n s  h a v e  a b a n d o n e d  me.

Th e  p u r p o s e  o f  this e x p l a n a t i o n  is to i n d i c a t e  to you, m y  r e p r e­
se n t a t i v e s  in s t a t e  g o v e r n m e n t ,  that I w a s  a t o t a l l y  h e a l t h y  
i n d i v i d u a l  b e f o r e  the i n i t i a l  v a s e c t o m y  p e r f o r m e d  N o v e m b e r  1983. 
T h r o u g h  no f a u lt  o f  m y  own, I h a v e  n o w  b e c o m e  t o t a l l y  d i s a b l e d ,  
am  in c o n s t a n t  p ain , an d a m  c r i p p l e d .  T h i s  is s o m e t h i n g  that  
c o u l d  h a v e  h a p p e n e d  to a n y  o f  you,  an d c o u l d  h a v e  h a p p e n e d  to 
a n y b o d y  e l s e  in o u r  so ci et y.

N o w  I am  to l d th a t t h e r e  a r e  t h o s e  o f  y o u  w h o  w o u l d  a b r o g a t e  m y  
r i g h t  to r e c o v e r  for w h a t  has  b e e n  d o n e  to me. T h e r e  a r e  B i l l s  
p e n d i n g  in the L e g i s l a t u r e  t h a t  w o u l d  l i m i t  m y  r e c o v e r y  fo r  m y  
pain, s u f f e r i n g ,  h u m i l i a t i o n ,  a n d  t o t a l  d e s t r u c t i o n  of m y  
life. W h a t  h a s  h a p p e n e d  to m e  c o u l d  h a v e  h a p p e n e d  to a n y  o f  
you, an d w i l l  h a p p e n  to p e o p l e ,  p e r h a p s  s o m e  o f  you, in the 
f u t u i e .

P l e a s e  v o t e  a g a i n s t  a n y  " t o r t  r e f o r m "  l e g i s l a t i o n .  M y  r i g h t s ,  
y o u r  r i gh ts , an d t h o s e  o f  y o u r  g r a n d c h i l d r e n  s h o u l d  n o t  b e 
t r a d e d  o f f  in a h a s t y  e m o t i o n a l  d e c i s i o n  w h e r e  t h er e is no  
p r o o f  that th i s w i l l  h a v e  any e f f e c t  u p o n  i n s u r a n c e  r a t e s  
t h r o u g h o u t  A l a s k a .  At  a v e r y  m i n i m u m ,  i f I a m  to be  a s k e d  to



gi v e up m y  r e c o v e r y  for  the r e s t  o f  m y  l i f e  fo r  w h a t  h a s  b e e n  
d o n e  to me, th e i n s u r a n c e  c o m p a n i e s  m u s t  g u a r a n t e e  in t h a t  
l e g i s l a t i o n  to m a k e  i n s u r a n c e  a v a i l a b l e  a n d  l o w e r  t h e i r  
p r e m i u m s  p e r m a n e n t l y .  T h i s  m u s t  b e  a n  e s s e n t i a l  r e q u i r e m e n t  o f  
any  l e g i s l a t i o n  a f f e c t i n g  a v i c t i m ' s  r e c o v e r y .

A t t a c h e d  is a p e t i t i o n  w i t h  s i g n a t u r e s  f r o m  m a n y  c i t i z e n s  w h o  
feel e x a c t l y  as I do. C o l l e c t i v e l y  w e  u r g e  y o u  to v o t e  a g a i n s t  
a n y  o f  the  c u r r e n t l y  p e n d i n g  ’tort r e f o r m  bi ll s .  I f  t o r t  
r e f o r m  l e g i s l a t i o n  is e n a c t e d ,  th e v o t e r s  o f  th is  s t a t e  w i l l  
r e m e m b e r  w h i c h  l e g i s l a t o r s  v o t e d  in f a v o r  o f  it. T h e s e  s a m e  
v o t e r s  w i l l  b e  the on es  w h o  w i l l  p a y  f u t u r e  i n s u r a n c e  p r e m i u m s  
that w i l l  n o t  d i m i n i s h .  W e  w i l l  r e m e m b e r  w h o  t r a d e d  o u r  r i g h t s  
for a b s o l u t e l y  n o t h i n g  in r et urn .

T o d d  M e l v i n


