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Reference subsections C, D, and E. Lower t iered  spec ia lty  subcontractors 
highly e f f i c ie n t  due to th e ir  sp e c ia l iza t io n  are prevented from working on 
State projects by th is  language arid thus Alaska f a i l s  to gain the most 
competitive p r ice .

Page 12, l in e  19. Define "adequate puolic notice" . Th irty  day advance 
notice of public notice of in v ita t io n  to bid would disseminate information 
about forthcoming work over a broader market and thus o f fe r  Alaska the best 
prices through enhanced competition. Inclusion of state l i a b i l i t y  for 
damages in subsection B removes the inherent r is k s  of bidding and contracting 
from the contractor and places the r isk s  squarely on Alaska; a p ractice  I 
recommend not be done in view of present budget concerns. This would create 
a welfare state  for contractors in e f f ic ie n t  at bidding but p ro f ic ie n t  at 
f i l i n g  claims against the State fo r  damages incurred during the bidding 
process.

Page 13, l in e  12, Section 36.3U.140. Bid Opening. Lack of immediate public 
d isc losure  of projects within the public domain, serves no purpose except to 
estab lish  an a i r  of secrecy and d is t ru s t  of the procurement procedures. A 
fac t  which th is  proposed le g is la t io n  is  intended to elim inate in the wake of 
the Fairbanks state o f f ic e  building lease. Fa ilu re  to immediately d isclose 
bid re su lts  and to o f fe r  public bid documents fo r  review elim inates the 
polic ing aspects of the industry in the areas of responsiveness and 
responsibleness. Further, i t  i s  contrary to the concept of 'government in 
the open' and review of government actions e ffect ing  the public domain. 
L ikew ise , I believe th is  section w i l l  increase the like lihood of bid protests 
and attendant l i t ig a t io n  expenses. While the State contemplates issuance of 
notice of intent to award, others w i l l  a llege through the courts that certa in  
bidders should be d isq u a l if ie d  and as a re s u l t ,  the courts w i l l  be forced to 
intervene and d isc lose  the bid re s u l t s ,  thus making a shambles of th is  
section of the proposed le g is la t io n .  In short , the public in te re s t  is  not 
served by secrecy of bid openings involving public money.

Page 14, l in e  15, section 36.30.160. Late B ids; Correction or Withdrawal of 
B ids; Cancellation of Awards. Opportunities fo r correction of ones bid are 
e n t ire ly  inappropriate unless held to the stringent tests  established w ithin 
the Federal Acquis it ion Regulations or the Defense Acquis it ion Regulations 
(DAR). Other state  and federal organizations, such as the Corp of Engineers, 
have had to deal with s im i la r  conditions and th e ir  experience and s t r i c t  
procedures should be followed here. The proposed language w i l l  provide 
innumerable opportunities fo r protests and l i t ig a t io n ,  a l l  of which are 
expensive wastes of time and money. By allowing co rrect io ns , the contracting 
agency prevents the se lf-reg u la t ing  aspects of the contracting industry from 
elim inating those who are not responsive. I t  could be alleged during the 
process of bid correction that co llus ion  or conspiracy existed between the 
contracting agency and the correcting contractor. At l in e  28, the State 
attempts to elim inate the cold cruel world of contracting by a l l  wing a
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bidder to withdrawal h is bid wi-hout jeopardizing h is bid se c u r ity .  This is  
counterproductive to A laska 's  in te re s t  and w i l l  allow fr ivo lo u s  bidders to 
walk away at th e ir  whim without penalty . Why require a bid bond at a l l ?

Page 15, Section 36 .30.170. Contract Award A fte r B ids. The proposed ten 
percent Local Business Enterprise  (LBE) incentive is  inapprop. iate i f  Alaska 
intends to require the best possible product fo r  the lowest possible p r ice .
In th is  perioa of budget concern, can Alaska re a l ly  afford to pay ten percent
more fo r  i t s  work when the budget i s  in the hundreds of m il l io n s?  Language
as cu rrently  w ritten between l in es  12 and 23 of th is  subsection precludes 
corporations having done business in Alaska fo r  many years from being 
considered as an Alaskan bidder even though they have Alaskan in te res ts  at 
heart but are incorporated in another s ta te . Language intended to assure 
Alaska corporations bidding on Alaska work and h ir ing  Alaska.is does not 
necessar ily  guarantee the la t t e r  w i l l  follow i f  they can move people up from 
the lower 48 and s t i l l  spend less  than the ten percent advantage developed at 
bid opening. Further, for pro jects such as Bradley Lake, Red Dog Mine, or a 
North Slope gas p ipeline to energize the r a i lb e l t  and provide export fo r the 
s ta te ; world c lass  corporations would be precluded from p a rt ic ip a t in g  in such 
projects by th is  proposed language. This would prevent the best minds, 
procedures and e f f ic ie n c ie s  from p a rt ic ip a t in g  in these p ro jec ts , thus making 
i t  d i f f i c u l t  fo r Alaska to get the best possible return fo r  i t s  part ic ipato ry  
investment.

Page 16, l in e  6. How sha ll th is  be determined?

Page 16, l in e  27. Define "spec ify  with p a r t ic u la r i t y " .

Page 17, l in e  13. Why not submit with proposal?

Page 18, Sect'on 36.30.220. Standard Overhead Rate. This subsection allows
state agencies to compete against p rivate  business, e sp ec ia l ly  i f  the
agency's overhead is  low because i t  i s  subsidized by state  funds. I f  th is
language is  to remain w ithin th is  proposed le g is la t io n ,  then the overhead 
rates should be established by an outside agency independent of the 
contracting agency, thus insuring im p a r t ia l i t y .  In my opinion the proposed 
language precludes any incentive fo r  e f f ic ie n c y  and thus precludes private 
industry , enhances bureaucracy and prevents the state from getting the best 
product fo r  the leas t  amount of money.

Page 18, l in e  25. What penalties sha ll be im post upon employees fo r 
d isc lo s i-g  confidentia l contents of proposals?

Page 23, l in e  14, Subsection D. What penalties sha ll be levied fo r  those who 
a r t i f i c i a l l y  subdivide or fragment procurement?

Page 24, l in e  12. Define "promptly".
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Page 25, l in e  19, Subsection 2. Define " is  adequate to a llo ca te  costs in 
accordance with general 1; accepted accounting p r in c ip le s " .

Page 26, Section 36 .30.400. Cost or Pr ic ing  Data. I f  Alaska re a l ly  wants 
honest adherence and f a i r  settlement of change orders or contract 
m odifications, i t  must include in i t s  bidding documents and conformed 
contra . the tools fo r  insuring proper cost pric ing  data. Again, T 
sugges he procurement le g is la t io n  take into jcount the provisions of DAR
or FAF Both sets of procurement regulations have time tested procedures for
dealing with pric ing  change orders or contract modifications. As w ritten  the 
proposed le g is la t io n  ind icates  a l l  contractors w i l l  have to reveal th e ir  
proprietary pric ing  and production d e ta i ls  in order to gain a contract . Such 
d isc losure w i l l  e lim inate the desire fo r Alaskan v/ork and thus only the most 
in e f f i c ie n t ,  expensive contractors w i l l  be interested in doing work because 
th e ir  cost and pric ing  data w i l l  not be proprietary .

Cost and pric ing  data submitted fo r  use as comparison against engineers 
estimates fo r  the purpose of settlement of change orders is  worthless unless 
the data is  comparable. Estimators preparing pric ing data must be looking at 
the same scope of work in the same way. The s ig n if ic a n t  portions of work 
must be broken down by the same re la t iv e  comparative categories such as 
labor, m a te r ia ls ,  equipment, subcontractors, overhead and p ro f i t .  Further 
c red it  change orders are not addressed by th is  proposed le g is la t io n .  Without 
these fundamental tools in place w ithin the bid or contract documents, 
modification and/or change order settlement w i l l  not be timely and the window 
of opportunity fo r  the most advantageous settlement w i l l  be lo s t .  Unsettled 
modifications or change orders re su lt  in disputes becoming claims which adds 
expensive legal fees fo r  both sides to the d irec t  cost of the change. I f  
Alaska becomes strangled by a bureaucracy that f ru s tra te s  settlement of 
changes, less honorable in d iv iau a ls  may feel the need to 'get even' and the 
price of work w i l l  r i s e  accordingly . Based upon my years of experience, I 
believe Alaska would be best served by streamlining adm inistrative procedures 
fo r  inc lus ion in bid documents so contractors know that s p e c i f ic ,  timely 
r e l i e f  w i l l  be offered fo r  changes. Further, I believe Alaska should prepare 
procedures and/or le g is la t io n  that inco:porate the best of The Contract 
Disputes Act of 1978 into th e ir  procurement code. In add ition , How should an 
audit be conducted? Under what guidelines? Again, may I suggest DAR and FAR 
be consulted.

Page 27, l in e  13. Define "adequate".

Page 28, l in es  14 and 15. Who sha ll have adm inistrative review of th is  
procedure? While i t ' s  true most contracts go through a legal and technical 
review fo r adequacy under the law and sound engineering p r in c ip le s ,  an 
adm inistrative review of the contract i s  also necessary. A laska 's  best 
in te rests  are often overlooked and the cost of administrating a contract
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i s  higher than necessary in the absence of an adm inistrative plan for 
managing the contract.

Page 29, Sections 36.30.470 and 36.30.480. Such an ambiguous procedure 
creates ari im p o ss ib i l ity  fo r  contracting agencies to s e t t le  change orders 
taking advantage of any con tracto r's  competitive pric ing  opportunity.

Page 32, A r t ic le  7, Legal and Contractual Remedies, Section 36.30.560 through 
Section 36.30.615. The proposed bid protest procedure is  both convoluted and 
bureaucratic . In my opinion i t  enhances an atmosphere of unnecessary 
l i t ig a t io n  with overlapping areas of bureaucracy that place various elements 
of state  contracting agencies in the position of prosecutor, judge and ju r y ,  
which by a l l  le g is la t io n  creates numerous c o n f l ic ts  of in te re s t  within the 
public domain and w i l l  strangle contracting agencies attempting to perform 
public work.

Page 35, l in e  4. Who sh a ll  determine c o n f id e n t ia l i ty  of m ateria l?

Page 36, section 36.30.610. Decision Without Hearing. What i f  the protest 
from the very beginning was fr ivo lou s  and the S ta te 's  time, energy and money 
were wasted by th is  protest? This proposed le g is la t io n  should protect Alaska 
from th is  type of needless expense.

Page 37, section 36 .30.620. Contract Controversies. As previously 
mentioned, Alaska should u t i l i z e  some language s im i la r  to the 1978 Contract 
Disputes Act. This would require contractors to submit nd c e r t i f y  that a l l  
information and pric ing data given as part of a contract controversy was in 
fa c t  a l l  there was and nothing fu rther was needed fo r  rendering a decis ion .
This would prevent fr ivo lo u s  claims and l im it  wasteful and unproductive legal
expenses fo r  Alaska. Further, should the contractor submit a c e r t i f ie d  claim 
and be found e ith e r fr ivo lo u s  or fraudulent, Alaska would then have remedies 
fo r recovery of i t s  expenses fo r  dealing with the previously c e r t i f ie d  claim 
la te r  found fr ivo lo u s  or fraudulent.

Alaska should id e n t i fy  and define whaf na3 considered to be fr ivo lo u s  or 
fraudulent. This may sound rather harsh fo r  the contractor, however, such 
disputes le g is la t io n  has re sp o n s ib i l i t ie s  fo r Alaska as w e l l .  I t  would 
prevent contracting agencies from delaying behind vague language such a3 "a l l  
information necessary" iri providing an opinion on the contracto r's  cla im . I t  
was p rec ise ly  due to ambiguous procedures by Federal contracting agencies 
that the Contract Disputes Act of 1978 was created. Currently th is  section 
does not ind icate contractors w i l l  be dealt with f a i r l y .

Page 42, l in e  20. Define "su b stan t ia l ly  m itigated".

Page 44, l in e  22. Define "appnpria te  action".
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M E M O R A N D U M A p r i l  21, 1986

TO: T HE H O N O R A B L E  K A T I E  H U R L E Y

C H A I R M A N ,  H O U S E  S T A T E  A F F A I R S  C O M M I T T E E

• \M y
FROM: W a r r e n  W. E n d i c o c t ,  E x e c u t i v e  D i r e c t o r  >'

SUBJECT: A m e n d  C S S B  341(Jud)ara

This is to r e q u e s t  a m e n d m e n t  of  CSS B  3 4 1 ( J u d ) a m ,  "The S t ate

p r o c u r e m e n t  c o d e "  as it p e r t a i n s  to the L e g i s l a t u r e .

S e c a u s e  of time c o n s t r a i n t s  in the l e g i s l a t i v e  b r a n c h  and cost 

sa v ings by not a l w a y s  u s i n g  the S t a t e  c o n t r a c t  award, it is 

r e q u e s t e d  that the l a n g u a g e  in AS 3 6 . 3 0 . 0 2 0  be a m e n d e d  as 

f o l l o w s :

"Sec. 3 6 . 3 0 . 0 2 0 .  L E G I S L A T U R E .  T he L e g i s l a t i v e

C o u n c i l  s h all a d o p t  p r o c e d u r e s  to g o v e r n  che p r o c u r e m e n t  of 

supplies, s e r v i c e s ,  p r o f e s s i o n a l  s e r vices, a nd c o n s t r u c t i o n  

by the l e g i s l a t u r e ,  l e g i s l a t o r s ,  and l e g i s l a t i v e  a g e n c i e s  and 

co m m i t t e e s .  T h e  p r o c e d u r e s  m u s t  be b a s e d  on the c o m p e t i t i v e

p r i n c i p l e s  e s t a b l i s h e d  u n d e r  this c h a p t e r  and m u s t  be a d a p t e d

to the s p e c i a l  n e e d s  of the l e g i s l a t i v e  b r a n c h  as d e t e r m i n e d  

by the L e g i s l a t i v e  C o u n c i l  [ s u b s t a n t i a l l y  e q u i v a l e n t  co the 

p r o c e d u r e s  p r e s c r i b e d  in this c h a p t e r ] . "
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F R O M  A S S O C I A T E D  G E N E R A L  

C O N T R A C T O R S

A M E N D M E N T S  

C S S B  3 4 1  ( J u d )  a m

P a g e  1 0 ,  l i n e  2 0  t h r o u g h  P a g e  1 2 ,  l i n e  1:

D e l e t e  a l l  m a t e r i a l

#2

P a g e  1 5 ,  l i n e  2 6 - 2 8 :

D e l e t e :

" ( 4 )  i s  i n c o r p o r a t e d  u n d e r  t h e  l a w s  o f  t h e  s t a t e ,  i s  a 

s o l e  p r o p r i e t o r s h i p ,  a n d  t h e  p r o p r i e t o r  i s  a  r e s i d e n t  o f  t h e  

s t a t e  o r  i s  a  p a r t n e r s h i p ,  a n d  a l l  p a r t n e r s  a r e  r e s i d e n t s  o f  t h e  

s t a t e ;  a n d ' 1

#3

P a g e  1 6 ,  l i n e  8:

A d d  a  n e w  s u b s e c t i o n  (d)

"(d) T h e  p r o v i s i o n s  o f  (b) o f  t h i s  s e c t i o n  d o  n o t  a p p l y  t o  

c o n s t r u c t i o n  c o n t r a c t s  f o r  h i g h w a y s  a n d  p u b l i c  w o r k s  i f  t h e  

c o n s t r u c t i o n  c o n t r a c t  e x c e e d s  $ 5 , 0 0 0 . "

44

P a g e  5 1 ,  l i n e  2 0 :

D e l e t e :

"(1) g r ants;"

R e n u m b e r  f o l l o w i n g  sec t i o n s  accordingly.
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P a g e  5 4 ,  L i n e  2 0 :

A f t e r  t h e  w o r d  " f o r "  D e l e t e :

" t h e  U n i v e r s i t y  o f  A l a s k a , "

#7

P a g e  5 4 ,  L i n e  2 1 :

A f t e r  t h e  w o r d  " A u t h o r i t y "  D e l e t e :

" a n d  t h e  A l a s k a  R a i l r o a d  C o r p o r a t i o n ; "

46



A m e n d m e n t  C S S B  3 4 1

FROM. ARECA

?. 5 2 ,  a f t e r  l i n e  6, a d d  a n e w  i t e m  ( 13 )  t o  r e a d :

( 1 3 )  a c q u i s i t i o n s  o r  c o n t r a c t s  b y  u t i l i t i e s  

o p e r a t e  a n d  m a i n t a i n  s t a t e  f a c i l i t i e s  u n d e r  c o n t r a c t  

t h e  A l a s k a  P o w e r  A u t h o r i t y .

w h o

w i t h



October 21, 1985

Senator Jan Fa ik s , Chair r 
Senate Select Committee on Procurement Practices 
1024 West Sixth Avenue
Anchorage, Alaska 99501 ,t _

Detr Senator Fa iks :
r

This le t te r  is  by way of response to Senator Josephscn's August 30 
invitation to comment from experience to the Select Committee on the
ombudsman’ s o f f ic e 's  experience with procurement-related matters.

As my September 10 le t te r  indicated, I undertook review of
pertinent complaints. That review considered more than 400 complaints
f i led  with the ombudsman's o ff ice  and closed since 1980. The review
grouped the procurement-related complaints received among s ix  general 
categories:

— competitive bidding generally ;

— leasing ;

— sole source procurement;

— bid waivers;

— bid award and professional service contract award 
appeals; and

— professional services contracting.

Our impressions about the pub lic 's  principal concerns for the 
s ta te 's  procurement process and our general recommendations to the 
committee about public contracting concerns are set out below. An 
accompanying appendix provides supplementary information as to the 
s ta t is t ic a l  basis of the complaints received and examined and a summary 
of s ig n if ican t  complaints which have been received.

Alaska's statutes make a basic d ist inct ion  between "procurement'' 
(AS 37.05.220 - 37.05.280) and “ professional services contracting*1 
(AS 36 .98). The information based on examination of complaints received 
by this o ff ice  is  reported following that d is t in c t io n . A third section 
co llects  and reports material common to both broad cateqories. I trust 
that th is  is  a form useful to tne committee's deliberations.

S t a l l  i f  A lask a

Ripty to:
C  3201 C S tm t. Suit* 606 

Andiortp*, AIm Ju  39503 
(907) 2764011

□ Pouch WO
Jutwau. Alaska 99611 
(307) 465-4970

□ P.O. Box 74356 
Fitrtankt, Alaska 97707 
(907) 452-4001



Senator Jan Faiks 1 October 21, 19S5

0. The appeal mechanism relating to award of 
competitive bios does not permit a review of the 
merits;

E. The leg is lature  should determine by law the ,*
contracting authority and procedures which may be
exercised by the Leg is la t ive  A ffa irs  Agency (and
associated agencies, including th is  o f f ic e ) ,  the
administration of the Alaska Court System, and the
University of Alaska system. I t  should provide by
law an outline of contracting systems intended to
safeguard the interests of the agencies and the
rights of bidders and aggrieved bidders, thereafter
allowing the agencies opportunity to.implement and
make certain their respective contracting
authorit ies .

Professional Services Contracting:

Though the number of complaints f i le d  with respect to professional 
services contracts (AS 36,98) has fa llen  substantia lly  since the
leg is la tu re 's  comprehensive revision of state law covering professional 
services contracts in 1S82, elements of professional services
contracting s t i l l  ra ises s ig n if ican t  questions. In the intervening 
years , the public has raised objections or presented complaints
generally as follews-:

A. Exceptions which the agencies have been able to 
implement in the ir  use of "professional services" 
contracting;

B. In framing and offering requests for proposals 
in contemplation of a professional services 
contract, agencies handle RFP1 s improperly;

C. In evaluating requests for proposals, agencies 
have erred;

0. The appeal process applicable to professional 
services contracting discourages or does net permit 
f a i r  evaluation of grievances of unsuccessful 
responders on their merits; and

E. Exception of the Department of Transportation 
and Public F a c i l i t ie s  from oversight by the 
Department of Administration essen t ia lly  precludes 
uniformity of contracting within the executive 
branch; no professional services contracting process 
is  sp e c if ic a l ly  identified in law for thp University 
or Alaska. A d cm o n a lly , the committer may wish to 
consider whether to extend the provisions of
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Sena cor Jan Faiks October 21. ;?££

(1) the incomplete ana rather haphazard form 
of the s ta te 's  general procurement statute ;

(2) the dearth of meaningful regulations to 
implement, interpret and make spec if ic  the 
procurement system;

(3) the maintenance of contracting systems by 
the other departments tied back to the Department of 
Administration by only the loosest of bonas; and

(4) the separate procurement processes used by 
the leg is lature  and ju d ic ia ry ,  and the University .

For someone with no more than occasional 'exposure to i t ,  Alaska's 
procurement system is  not an easy process to understand. To the owner 
of a small business, the process is  characterized by confusion. 
Contracting within the executive branch typ ica l ly  involves two 
departments—the issuing agency and the Department of Administration.

Despite a good e ffo rt  by the Division of General Services and 
Supply to prepare a comprehensive volume explaining purchasing and 
procurement in an e ffo rt  to develop some uniformity in the system, at 
the s ta r t  of the term of the current administration, Commissioner Rudd 
reemphasized that the process of advertising and awarding contracts 
would be decentralized through a system of "delegations of purchasing 
authority" and individual " internal departmental policy and procedures 
manuals." While th is approach to management of the s ta te 's  procurement 
process in the executive branch is generally consistent with current 
AS 37.05.220, the absence of a generally uniform system of procedures to 
which the public may have easy access i s ,  to my mind, the source of a 
s ig n if ican t  portion of the misunderstanding, fru stra t io n , and complaint 
about the process.

So that, as a general matter, the public may better understand, 
use, and have confidence in the s ta te 's  procurement system, and so that 
the leg is lature  and it s  ccnmittee s ta ffs  may more readily evaluate 
individual procurement decisions, the committee can and should:

(1, revise the applicable provisions of the 
"?urchas,,ng" a r t ic le  of the s ta te 's  F iscal 
Procedures Act—Administration refers to this as the 
"Uniform Purchasing Act"—to establish a uniform 
system, apolicable to a l l .  agencies, with few ( i f  
any) exceptions;

(2) s t r i c t l y  and sp e c if ic a l ly  l im it  exceptions 
to the competitive bid process;

-- where exceptions are authorized based 
on a proposea do lla r  amount for a contract, the 
exception should have a reasonable basis documented 
in me le g is la t ive  history of the b i l l ;
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J o h u a  S .  C h e n o w e t h Ripry to:

October 21, 1985
3201 C S tm t. Suit* 609 
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Senator Jan Fa ik s , Chair 
Senate Select Committee on 
1024 west Sixth Avenue 
Anchorage, Alaska 99501

Poucft W O
J u n u u .  A U« k J 9 9 9 1 1  
(9 0 7 )  4 9 5 4 9 7 0

r
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Dear Senator Fa iks :
f

This le t te r  is  by way of response to Senator Josephscn's August 30 
inv ita tion  to comment from experience to the Select Ccmnittee on the 
ombudsman's'office's experience with procurement-related matters.

As my September 10 le t te r  indicated, I undertook review of
pertinent complaints. That review considered more than 400 complaints
f i le d  with the ombudsman's o ff ice  and closed since 1980. The review
grouped the procurement-related complaints received among s ix  general
categories:

— competitive bidding generally ;

— leasing;

— sole source procurement;

— bid waivers;

~  bid award and professional service contract award 
appeals; and

— professional services contracting.

Our impressions about the pub lic 's  principal concerns for the 
s ta te 's  procurement process and our general recommendations to the 
comnittee about public contracting concerns are set out below, An 
accompanying appendix provides supplementary information as to the 
s ta t is t ic a l  oasis of t^e complaints received and examined and a summary 
of s ig n if ican t  complaints which have been received.

Alaska's statutes make a basic d ist inct ion  between "procurement* 
AS 37.05.2*20 - 37.05.280) and “ professional services contracting" 

(AS 36 .98). The information based on examination of complaints received 
by th is  o ff ice  is  reported following that d is t in ct io n . A th ird  section 
co llects  and reports material common to both broad cateqories. I trust 
that th is  is  a form usetui to tne ccmnnttee: s deliberations.



Senator Jan *aiks - I - Cctocer 21, 12c

In the main, my concerns cc to the contract issuance process arc
tne c la r i ty  of that process to tne ouclic . ~ e experience of this 
office suggests t.nat, while the procurement-i-elatac statutes should oe 
closely examinee and the contracting process c la r i f ie d ,  within seme 
fa i r l y  «e!1 defined lim its tne revision snculd allow agencies to enjoy a 
measure of discretion in contract award ana management. ”he puclic 
interest i-ecuires, however, that agendas which are provided tnat 
discretion snail exolain their decisions.

This document oces net treat contract-related sucject matter in 
deta il . No legislation you may consider w ill answer a ll  ouestions or 
oojecticns wnicn tne auolic w ill ra ise . I have triad to identify tne 
key points wnicn legislation wnich you , ' i . -  or w ill nave ‘jnaer 
consideration snould acdress. The points sac out below are tnosa wnicn
I oelieve tne puolic has indicated to be as particu larly  deficient
(based on an examination of tne numoer of comolaints fi led  and a review 
of investigations comoiatad! or tnosa wnicn I oelieve should oe
addressed in order to provide a orocecurally-comoleta contracting 
system.

decrement fCompetitive bidding and related techniquesv:

in this le t te r ,  I reserve the use of the term "procurement1* to 
cover contract award orccass authorised by the state 's Fiscal Procedures 
Pet (and sim ilar authority acolicaole to the leg is lat ive  and jud ic ia l 
tranches, and the University of Alaska) as distinguisned from 
professional services contracting.

The common thread running tnrougn the overwneimi'ng numoer of th* 
procurement-related comolaints f i led  with the omouasman's offices is 
that key elements of the process are unfair . 3roadly sneaking, those 
allegations of unfairness seem to be most often directed to the 
following:

A. Procurement orocedures are unclear or uncertain,
-asuIcing in an award of a contract which is 
allegedly improper;

3, Agencies imorocerly use, and the Ceoarcment of 
Administration erroneously allows use of, "bid 
waiver," "brand name," "sole source," and 
"negotiated contract" procurement techniques in 
situations which, the oublic suggests, are properly 
suoject to competitive bid;

C. The process by which the issuing agency 
evaluates and accepts or rejects bids and by which 
the issuing agency determines whether the low aid 
nas npen >unmitteo oy tne lowest rssuun* iu ir alu-ic' 
is  uncertain;
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0. The aopeal mechanism relating to award of 
competitive bics does not permit a review of the 
merits;

E. Tne leg is lature  should determine by law tne 
contracting authority and procedures which may be 
exercised by the Leg is la t ive  A ffa irs  Agency (and 
associated agencies, including t .. is  o f f ic e ) ,  the 
administration of the Alaska Court System, and the 
University of Alaska system. I t  should provide by 
law an outline of contracting systems intended to 
safeguard the interests of the agencies and the 
rigl.-s of bidders and aggrieved bidders, thereafter 
allowing the agencies opportunity to.implement and 
make certain th e ir  respective contracting 
au th o r it ie s .

I I

Professional Services Contracting:

Though the number of complaints f i le d  with respect to professional 
servicp ' contracts (AS 36.98) has fa l len  substantia lly  s inc i the
leg is la  cure's comprehensive revision of state law covering professional 
services contracts in 1982, elements of professional services
contracting s t i l l  raises s ig n if ican t  questions. In the intervening 
years , the public has raised objections or presented compla'nts.
generally as follows:

A. Exceptions which the agencies have been able to 
implement in the ir  use of "professional services" 
contracting;

3. In framing and offering requests for proposals 
in contemplation of a professional services 
contract, agencies handle RFP1s improperly;

C. In evaluating requests for proposals, agencies 
have erred;

D. The appeal process applicable to professional 
services contracting discourages or does not permit 
f a i r  evaluation of grievances of unsuccessful 
responders on the ir merits; and

E. Exception of the Department of Transportation 
and Public F a c i l i t ie s  from oversight by the 
Department of Administration essen t ia lly  precludes 
uniformity of contracting within the executive 
branch; no professional services contracting process 
is sp e c if ica l ly  iaentif ied  in law 'o r  the University 
or Alaska, A cc it io n a i ly , the committee may w'i'h to 
consider whether to extend the provisions of
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AS 36.98 to regional educational attendance areas 
or, a !te rn a t ive ly , to recuire the commissicner of 
education to assure tnac a l l  scncai d is t r ic t s  nave 
in place a professional services contracting 
orccass.

Ccns^ceraticns acollcaoie to both categories;

The quo l i e ' s  comniaints anc our own work on tnem suggest other 
•acats of puolic contracting—ootn procurement ana professional services 
related—which is deserving of the committee's attention:

A. Contracts are awarded to r im s  wna are not 
dua lit ies to do ousiness in Alaska at the time of 
contract award;

3. Tne use of contract extensions or continuations 
is not well regulated;

C. Nonorofit r im s  oceratad with ouolic sucoort ana 
government agencies ccmoeta tor puolic contract worx 
at an advantage tc firms in the private sector;

0. State law covering ouo'ic release of information 
contained in the documents suomittea in resoonse to 
invitations to bid or recuests fo r proccsals is 
unclear;

Z. State law is too uncertain as to certain ethical 
concerns involving state o f f i< ; als or emoloyees 
resaonsibla for contracts who are related by olood 
or marriage to, wno have a financial or 
associational interest in , or wnc are former 
emoloyees of a firm sucmittina a oid or resoondinc 
to an RFP.

£acr j i  these is deserving of p rie f explanation or example.

A. Ccmpetitive Bidding. Without dauot, a major factor 
contributing to puoiic oojaction to the state 's contracting practicas is 
the puolic's (and prospective contractors') lack of fam ilia r ity  with 
specifics of aoplicaolc contracting practices. A s ign if icant part of 
the work of the o ff ice  in the area of puoiic c e n t re in g  has been to 
work with aggrieved bidders t i explain—so far as we are able to ootain 
’ "-^mat’ t r  abnt't par*->:;!?re—specific  ouestions or concerns.

“he tuo lic 's  d i f f ic u lt ie s  a rise , I suggest to you, from

H K K S I
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(1) the incomplete ana rather haphazard form 
of the s ta te 's  general procurement s tatute ;

(2) the dearth meaningful regulations to 
implement, interpret and make spec if ic  the 
procurement system;

(3) the maintenance of contracting systems by 
the other departments tied back to the Department of 
Administration by only the loosest of bonas; and

(A) the separate procurement processes used by 
the leg is lature  and ju d ic ia ry ,  and the University .

For someone with no more than occasional 'exposure to i t ,  Alaska's 
procurement system is not an easy process to understand. To the owner 
of a small business, the process is  characterized by confusion. 
Contracting within the executive branch typ ica l ly  involves two 
departments—the issuing agency and the Department of Administration.

Despite a good effo rt  by the Division of Genera1 'ervices and 
Supply to prepare a comprehensive volume explaining -basing and 
procurement in an e f f o r t  to develop some " l i fo rm ity  in use system, at 
the s w c  of the term of the current administration, Commissioner Rudd 
reemphasized that the process of advertising and awarding contracts 
would be decentralized through a system of "delegations of purchasing 
authority" and individual "internal departmental policy and procedures 
manuals." While this approach to management of the sta te 's  procurement 
process in the executive branch is  generally consistent with current 
AS 37.05.220, the absence of a generally uniform system of procedures to 
which the public may have easy access i s ,  to my mind, the source of a 
s ig n if ican t portion of the misunderstanding, fru s tra t io n , and complaint 
about the process.

So that , as a general matter, the public may better understand, 
use, and have confidence in the s ta te 's  procurement system, and so that 
the leg is lature  and i t s  committee s ta ffs  may more readily evaluate 
individual procurement decisions, the committee can and should;

(1) revise the applicable provisions of the 
"Purchasing" a r t ic le  of the s ta te 's  F iscal 
Procedures Act—Administration refers to this as the 
"Uniform Purchasing Act"—to establish a uniform 
system, applicable to a 11 agencies, with few ( i f  
any) exceptions;

(2) s t r i c t l y  and s p e c if ic a l ly  1inr " exceptions 
to the competiL've bid process;

— where exceptions are authorized based 
on a proposed do lla r  amount for a contract, the 
exception should i ave a reasonable basis documented
in tne le g is la t ive  history of the b i l l ;
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— where exception is mace for any other 
reason, they should be autnorisea end aoaraved only 
i f  consistent with identified stsnaaras of 
evaluation;

(3) require one agency—crob^oiy the 
Cecartment of Administration—to imoiement, 
interpret, or make specif ic  the re-enacted 
provisions in a way that is uniformly aoolicaole;

( a ) recast the procurement system in a way 
that does not rely procedurally on "delegations of 
authority" and internal "procedure manuals;" because 
procurement affects tne puolic,- i t  should be made a 
puolic process: a description of the procurement
process apolicabla to a ll agencies snould be adooted 
into the Alaska Administrative Code in accoraance 
with the Administrative Procedure Act.

Secondly, in any revision of the "Purchasing" a r t ic le  of the Fiscal 
Procedures Act, specific attention snould :e given to a numDer of key 
facets that have been the basis of s ignificant comolaints to this office 
that a ê .not now carefully prescribed by law:

(1) the issuing agency should be required to 
identify and describe evaluation procedures and 
performance c r i te r ia  before bids are so lic ited ;

(2) bid specifications or c r i te r ia  should be 
certa in , not vague, ana direct vendor involvement in 
the cevelaoment of specifications should be 
•prevented;

(3) su ffic ient time should be allowed for bid 
suomissions; and

(A) agency decisions concerning the 
disoosition of bids should be promotly communicated 
to a l l  bidders;

3. Alternative procurement procedures. rhe committee snould 
undertake"! careful review of' tne statutes authorizing alternative 
procurement techniaues. In this category I place the use of "negotiated 
contracts" (AS 37.05.230(2)), "bid waiver" (AS 37.05.220(2) and 
AS 37.05.220(1); AS 35.05.040(3)), "brand name", and "sole source" (AS 
37.05.230(2); AS 35 .05.04G(9)) techniques.

Use of these techniques has given rise  to one of the largest 
categories of como'aints involving procurement oractices. Typically , 
the comolaints are suomitted by prospective ccmoetitors wno leem of the 
rnnrrqr.T awara only after the fact. Our exoerience has been that the 
agencies OTten fa i l  to document., or incompletely explain, the reasons 
for usina one or another of these tschnicues. Our experience has also
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been that the Department of Administration's Contract k.view Committee, 
which passes on these submissions with a recommendation to the 
commissioner or her designee, is  l i t t l e  more than a rubber stamp— 
indeed, the committee typ ica lly  operates with a rubber stamp—that does 
l i t t l e  to e f fe c t ive ly  check on the appropriateness of these exceptional 
s ituations.

Surely there is  a legitimate place for exceptions within a 
government procurement system. But the leg is lature should act to assure 
that the use of these techniques is  confined to uncommon s ituations.

I suggest to the committee that no method of internal review and 
recommendation can be as e ffect ive  as public scru t iny , simply stated, 
the leg is la tu re  should provide a system by which the public may have the 
opportunity to better understand and be able to evaluate these 
authorized exceptions and their use.

To that end, my recommendations to the committee are these:

(1) The committee should reconsider the "best 
in terest of the state" standard. Agencies relying 
on that standard, or on any standard which the 
committee may substitute 'or i t ,  should not be 
allowed to proceed mere^ jv  concluding that a use 
of the proposed exception s in the "best in terest 
of the state ." Rather, the agency should 
demonstrate and document, in advance of contract 
award, exactly how the s ta te 's  interests are to be 
best served by the proposed decision.

(2) Unless an exception is c lea r ly  required by 
an emergency condition—and here I have in mind the 
qualifying definition o f AS 44.62.270—the intention 
of an agency to enter into a contract based on a 
"sole source," "brand name," or "bid waiver" 
exception should be pub lic ly  advertised for not less 
than, say, 10 to 14 days preceding contract award; 
advertisement or publication of notice to award in 
the Alaska Administrative Journal (AS 44.62.175) may 
well be su ff ic ien t fo r purposes of public review 
without incurring to the state substantial 
additional costs of publication.

C. Low bidder versus lowest responsible bidder. A third common 
category of complaint to this o f f ice  arises wnen an agency fa i l s  to 
award a contract to the low bidder. Under current law, the award of 
contract is  made to the "lowest responsible bidder," and the 
determination of the identity of the "lowest responsible bidder" rests 
with the issuing agency. The applicable statute is AS 37.05.240(a). 
Typ ica l ly , in the instances we have examined, the agency has reason to 
withhold che bid award, citing factors which i t  believes renders the low 
bidder "nonresponsible."
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Investigation of several complaints suggests, ncwever, that there 
are shorttcmings in the tracess oy wnicn the issuing agency evaluates 
bids and determines that the "lev, bidder" ana 'lewest responsible 
bidder" are not synonymous, where, for example, fa i lu re  to award to tne 
low bidder turns on a question of unit price , fa ilu re  to meet 
cualif ications specified in the bid invitation documents, *2 ilure to 
provide a band, cr other bia-related factor, these can oe objectively 
reviewed, and we usually find nc merit in tne oomolainant1 s grievance. 
I f ,  ncwever, the agency's decision not to award to the low bidder is 
based on more suojective factors—the agency's evaluation of the 
bicder's past per-'crmance ana reputation, estimated oacaoil ’ t ie s , or 
financial capacity—our review necessarily involves an examination of 
the veracity of these factors and wnettter the agency has appropriately 
applied them.

The committee1s revision of the "Procurement" a r t ic le  should assure 
that, in circumstances in which the agency decides to find a low bidder 
or bidders "nonresponsive1' anc to awam to another party, the issuing 
agency provides to the lew bidder, to the 'owsst resoons.ible bidder, ami 
to anyone who may have an interest in the outcome, a oomoleta statement 
of the oasis for the agency's decision to fine a Piacer or bidders 
"nonresponsive." That notice snould be given in advance of, or 
simultaneously with, oid award. The legislation should reouire s t r ic t  
adherence to the provision: i f  the agency fa i l s  to provide a comolete
statement at the time rsouired, award of the bid snculd be disallowed.

0. Appeal procedures. I t  has been my experience that complainants 
aoproach tne office ev the ompuasman to protest bid awards oecause they 
do not know that 2' AAC 15.100 provides opportunity for administrative 
auoeal or because they were unable to use 2 AAC 15.ICO because of its 
recuirement of prompt ( i .e .  five  day) protest. Save only for the five 
day recuirement (imposed by AS 37.25.240(a)), tne appellate process 
available to disgruntled biacers is  wnolly a product of regulation, 
without specif ic  statutory direction.

While I have no specific c r it ic ism  of the agency's handling of 
complaints on appeal—and, indeed, the process, wne.n i t  warxs, seems to 
orpviae sound ana timely decisions—in this review, the committee should 
consider the sufficiency and effectiveness of the current aocea! 
procedure. I t  snould, to my mind, determine either to soeil out, in 
statute, spec if ic  procedures for aooeal or, a lte rna tive ly , direct and 
reauire one agency (prooaoly the Department of Administration) to 
fasnicn a comprehensive aooeal mechanism containing such safeguards as 
tne committee may find necessary.

In any event, the committee should reconsider the time limit in 
which the aggrieved biacer must submit the aopeal and the content of 
what is to be submitted: five days is  simply not su ff ic ien t time to
aggrieved bidders to gather and suomit information su ffic ient to a 11 aw 
the department to review these matters on their merits.
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outside the executive brancn. S ign if ican t numoers of procurement- 
related complaints have been f i le d  against the University of Alaska 
system. Investigation of them is  almost always a s ig n if ican t exercise, 
largely because of the few re fer* ces availab le to guide the 
investigator. The authority of the in ivers ity  system to contract 
substantia lly  independently of the Ceoa ‘tment of Administration rests , 
in s tatute , on the thin thread of AS 14.40.340, a statute which directs 
only that the "competitive bid practices set forth in AS 37.05.230 apply 
to the U n ive rs ity ."  University o f f i c i a l s  themselves are without 
direction as to whether any ether procurement elements of the Purchasing 
a r t ic le  of the State Fiscal Procedures Act aoply. Hence, the 
Un iversity 's  approach to contracting is  independent of other executive 
branch un its . Surely in a system that manda.es aaherence to competitive 
bidding, the leg is la tu re  should act to assure that state statutes 
establishing the university system e i th r r  impose or otherwise, assure 
that the University of Alaska has developed a comprehensive, uniform, 
and procedurally sound purchasing procedure.

Sc .a r  as I have been abie to determine, the le g is la t ive  branch 
acts without the benefit or constraints of any body of le g is la t iv e ly -  
onactad procurement law. There is  a fine irony, then, that for the 
period under consideration few complaints have been lodged against 
contracting practices of the l in e  agencies of the le g is la t ive  branch, 
and even fewer against the Court System. The same suggestion applicable 
to the un ivers ity  system should be understood, however, to apply tr 
these.

I I

Professional services contracting:

Fewer s ig n if ica n t  problems seem to attend the issuance and 
performance of professional serv ices contracts. The enactment of 
AS 36.S8 and the department's subseauent adoption of pertinent 
regulations in 2 AAC 17 (17 AAC 7 for professional services contracts 
issued by the Department of Transportation and Public F a c i l i t ie s )  has 
provided a sound general procedural basis . In the main, the complaints 
we have received have been directed at the substantive decisions made in 
conjunction with the process rather than against the process i t s e l f .  
The le g is la tu re 's  anactment of AS 36.58 and the departments' efforts 
directed at impro1 ing professional services contracting have been useful 
in reducing the number of complaints.

A. Exceptions which the agencies have developed to the proper use 
of "professional services" contracting" In the 1582 enactment covering 
contracts le t  for professional serv ices , the term "professional 
services" is  defined as

. professional. techn ica l, or consultant's 
services that are predominantly in te l lec tua l in 
character and that
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(A) include analys is , evaluation, prediction, 
planning, or reccmrnencaticn; ana

(3) result in the production of a report or tne 
completion of a task.

Complaints reaching this o ff ice  ca ll  into cuesticn the s t r ic t  
applicaai 1 ity  of the professional service contract recuire.ments to 
certain professions wnicn car.nct oe readily evaluated througn an RF3 . 
The specif ic  complaints relate to attorneys' services—principal ly 
contracts issued Oy tne Department of Law and tne University of 
Alaska—and raise a cuesticn as to *net.her there should be created an 
exception to tne professional services contracting statute for services 
of professionals using a limited so lic ita t io n  process where tne 
interests of t.he state oemonstraoly so require.'

3. "he framing and offering of re-uests for proposals. A f a i r  
numoer of complaints received since mia-Lb32 nave cailed into tuestion 
agency ccmn'riance with tne offering recuirenents of AS 26.53 and related 
regulations (2 Â C 17 and L7 AAiC 7). Typical c.halienees have nao to oo 
with fa ilu re  to circulate an RFP to a comolainant, provision of 
insu ffic ient time to resoona to an RFP ("quick ceaal"nes") ,  and t.he 
sufficiency of the information provided aoout the RFP on wnicn an 
interested party could depend. Aonlicaole statute (AS 26.93.020) and 
regulation (2 AAC 17) require that the manner of so lic ita tion  by an 
agency must Oe consistent with law Out, beyond that, the issuing agency 
has latitude to s o l ic i t .  Our evaluation has usually been on t.he basis 
of the reasonableness of the agency's actions, and we have generally 
upheld agency decisions.

C. The agencies' evaluation of requests for proposals. Since
1982, the orof’ass oy wnicn tne agencies conduct the evaluation of RF3s 
has stimulated comolaints to the cmoudsman. Elements of these
conriaints have included requests that this off ice

— determine and report the identity of t.he
evaluators;

— pass uoon t.he qualif ications of the evaluators;

— determine whether selection c r i te r ia  were
prooerly applied;

— consider and evaluate the duality of the
successful oraposal; and

— c r i t i c is e  agencies for their use of "outside"
evaluators ( i .e .  contractors to or third parties
not emoloyed by t.he agency).
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We have generally looked to the record of evaluation—to the extent we 
are able to find one—to determine whether there has been substantial 
compliance by the agency.

While I cannot ask the leg is lature  to consider additional 
provisions that would r ig id ly  bind the way in which agencies complete 
tne ir evaluations, i t  would surely be useful—and I would encourage the 
committee to consider—amending AS 36 .S8 sp e c if ic a l ly  to require that 
the records of the evaluators be put in useful form and be retained. 
Since review of proposals is typ ica l ly  conducted and discussed by an ad 
hoc committee, I believe the leg is lature  should be c lear in indicating 
whether the s ta te 's  Open Meeting Law should apply to these 
deliberations.

One rather apparent shortcoming, though not yet the subject of an 
investigation, is  the tendency of agencies to minimize or eliminate 
"cost" as a s ig n if ican t  evaluation variab le . The committee may want to 
consider amending the evaluation provisions of AS 36.9S.040 in some way 
to specify that contract "cost" may not be ignored or omitted as a 
substantial 'variable in the preparation and evaluation of RFPs.

D. The appeal process requirements discourage fa i r  evaluation of 
Grievances on the ir  merits'] A recent series of complaints c a l ls  into 
question 2 AAC ’ 7.050‘ s provision that an appeal must be f i le d  within 
f ive  days. The regulation para lle ls  a statutory provision in the 
procurement statute .

Consistent with my philosophy or operation of the ombudsman's 
o f f ic e ,  an agency should act on appeal to evaluate the me.its of i t s  own 
performance. For the reasons indicated in the preceding provision 
covering procurement, the coraiittee s ould extend the appeal provision 
and should set the lim itation by statute .

E. Exceptions and exclusions. I want to say again that the
leg is la tu re 's  enactment of AS 36.98 has gone a long way to improve
professional services contracting. Guided by the Department of
Administration, the bulk of state agencies seem to have improved
performance in th is  area.

The exception made in law for separate treatment by the Department 
of Transportation and Public F a c i l i t ie s  should, in my judgment, based on 
that agency's handling of a vast number of professional services 
contracts, be reconsidered, and the department brought under the 
umbrella of the Department of Administration.

There has come to this o f f ic e 's  attention one or two instances of 
alleged defic iencies in the award of professional services contracts by 
regional educational areas. The committee may want to act to have the 
commissioner of education assure that school d is t r ic t s  generally have in 
place some rational means of assuring proper preparation, so l ic i ta t io n ,  
e v a l u a t i o n ,  a w d r u ,  and a p p e a l  P i  ..h s s c . contracts.
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In this la st  category I discuss five general comrade-delated 
complaint supjecrs tangential to the principal categories. All appear 
ta Tie to warrant leg is la t ive  attention.

A. ?rQSoective tcntractcrs net Qualified to conduct ousiness. An
oft-rspeataa grievance oy unsuccessru l ccmoet:tors is tnat the 
successful party was not Qualified to ao Pusiness in Alaska at tne time 
the Oid o’* proposal was sucmttac. Investigation can reaoily determine 
wnether the successful oarty was qua lif iec  oy vi-tue of navinc a
ousiness license ano, as aoolicaole, oeing incorporatec or authorised *3
do ousiness as a corporation.

State law dees not raauira aua lif icat ion  until the time the 
contract is  executed. As Qualification is somewrrat nominal, tne 
committee may wish to require, Oy law, the determination that a o*Hcar 
(or respondent to an RF3) is ncn-rescons* /e i f  the individual or firm is 
not Qualified to do ousiness in the state at the time of sucmissicn of 
the bid or oroocsal. Thereafter, implementation would recuire a ll
Pidoars 0; resocnoenta to l i s t  their credential in their sutmissions.

3. Contract extensions or continuations. A growing numoer of 
comolaints ca l ls  into Question tne constraints (or, more prooerly, tne 
lack of constraints) on agencies which propose to extend or continue an 
existing contract. Renewal options are in derogation of competitive 
bidding or reissuance of an RFP. While their use is accented as a 
matter of sound puolic contract administration, they are regulated not 
by statute or regulation, but usually arise out of option clauses in 
existing contracts (or reouire securing a "bia waiver" i f  no option 
e x is ts ) .  I am particu larly  struck oy tne numoer of contracts to whicn 
our attention is called in which the period for which an ootion may oe 
renewed greatly exceeds the duration of the contract for the oericd for 
wnich o r ig ina lly  executed.

The committee should consider whether soecific  provision by which 
an agency other than the contracting agency (or same other independent 
review process) examines and aooroves (or cononents an) a orocosaa 
extension or continuation. Again, since the extension process is i t s e l f  
an exception to the norm, as with the recommendation I have made for a ll  
exceptions to competitive bids, extensions or continuations snould oe 
ju s t if ied  by the requesting agency and should be puolicited in the 
Alaska Administrative Journal.

C. Nonprofit firms and government agencies competing with private 
sector business. This topic covers a mix of concerns wmc.o have oeen 
broucnt to our attention at one time or another. The comolaints nave a 
common source'—private sector firms who believe, correctly or otherwise, 
that J irms and individuals suoccrtac by the ouolic sector—non-profit 
corpurations or g0verrniierit entit ies  them selvesto joy 1 competitive 
advantage in the award of puolic contracts. The suojact has arisen witn
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reference to both competitive bid and professional service contract 
awards.

Broadly speaking, there is seme basis to suggest that these 
objections are cred ib le , though l i t t l e  evidence to conclusively 
determine whether the s ta te 's  interests are well served by the 
applicable statutory provisions cn which they are based. I ca l l  i t  to 
your attention as a kind of complaint which probably deserves 
leg is la t ive  attention though i t  may not now warrant any attempt at 
correction.

D. Disclosure of bid documents and bid submissions. A f a i r  number 
of complaints to the o ff ice  addresses tne largely uncertain question of 
whether draft inv ita tions to bid are public documents and whether bid 
submissions should, in whole or in part, be made public at the time of 
bid award.

The leg is la tu re  should decide the matter, c lea r ly  indicating 
whether or -not these are public documents and, i f  they are , at what 
point they should be made public . This may be no more than revis ing the 
penultimate sentence of AS 37.05.240(a) tc apply generally to a l l  
competitive bid s ituations and making clear tnat, whatever is  decided, 
the determination is  generally applicable to a l l  agency procurement 
e ffo rts .

E. Ethics considerations. Beca.use the award of professional 
services contracts depends on the agency's evaluation of s o l ic i ta t io n s ,  
this o ff ice  has received an unusual number of complaints alleging or 
suggesting existence of a co n f l ic t  of interest (or apparent co n f l ic t  of 
interest) between, on the one hand, persons preparing the requests or
evaluating the materials submitted and, cn the other, competitors of the 
complainant. Typical s ituations cited include instances of alleged
collusion involving persons with relationship by blood or marriage, 
persons having common financia l or associational in te re s ts , and 
individuals formerly employed by the agency now part of a firm
responding to an RFP (or vice versa) in which intangible factors may
weigh heavily . We can and do investigate to determine i f  the factual 
s ituation giving r ise  to the co n f l ic t  or apparent co n f l ic t  is as alleged 
and have c r i t i c a l l y  examined evaluations and the evaluation process to 
determine whether there was an e ffe c t .

At th is point, where the committee's attention is focussed cn its  
two major subjects—public c 'tc racting  and eth ics— I respectfully urge 
addition of some body of law that essentia lly  describes permitted or 
prohibited relationships that may have an effect on contract evaluation 
and award.
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Than* you for tne occortunity to resocna. I f  I may a ss is t  further 
in your de lite ra t io ns , piease contact me.

Sincere ly ,

Jonn 3. Cheneweth 
Cmouds.man

jac.-pjc
Enclosures



APPENDIX:

1. Methodology: Our review examined ana considered <134 complaints
f i 1ed' with the ombudsman1s o ff ice  and closed between January, 1980, and 
September 30, 1985. The review grouped the procurement-related
complaints received among the general categories outlined in the le t te r .  
The largest single category of these complaints—an estimated 50 - 
65%— involved complaints generally relating to competitive bidding 
practices. In lesser numbers, the complaints f i le d  with my o ff ice
involved roncems relating *o professional services contracting, 
exceptions to competitive bidding, appeals, and a variety  of otner 
grievances and .oncerns loosely identified under leasing and purchasing.

2. Trends and ind icators : As you might expect, the bulk of the
competitive bid-related "complaints were f i le d  against the executive 
brancn agencies p r in c ip a lly  responsible for contract award--the 
Departments of Administration (79 complaints), Transportation & Public 
F a c i l i t ie s  (68 comolaints), and, surpris ing ly , Commerce S Economic
Development (33 complaints). Apart from the executive brancn agencies
d irec t ly  covered by AS 37.05.220 - 37.05.280, the University of Alaska 
accounted for an additional 28 complaints.

The professional services-related complaints were less numerous and 
more widely scattered 'though tne same fo u r  agencies l is ted  immediately 
acove topped the l i s t ) .  Most noteworthy, in my judgment, is the 
s ig n if ican t reduction of professional services related complaints since 
enactment of the 1982 provision (Ch. 144, SLA 1982, now AS 36.98). The 
t a l l ie s  are:

This downward trend in profession*1 services contracting complaints 
f i le d  with this o ff ice  at least suggests that the adoption of 
comprehensive leg is la t io n  on that subject has answered many of the 
original objections of the complainants and provided an e ffect ive  means

1985 to-date

1980

1981

1982
1983
1984

19 comolaints closed 
13 complaints closed 
12 complaints closed 
15 complaints closed 
6 complaints closed 
2 complaints closed

67 complaints closed
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3. 3cme examples of specif ic  complaints ’ cei/ed:

^rocuremept (Competitive oida-nq ana -elated techniques):

A. Comcet i t iv e  Bidding.

Tne sc-called Uniform Purchasing Act was anactsd in 1955. Aoart 
from tne 1982 effort to oetter describe authorized professional services 
contracting reauirements (wmch, themselves, constituted in exception to 
t.he Uniform Purchasing Act), recant leg is lat ive  amendments to tne Act 
nave not been s ign if ican t. Througn 30 years of use, tne lead agency, 
the Department of Administration, nas had amole opportunity to identify 
and develop procedures ano definitions oy wnicn che Purcnasing Act's 
provisions may oe consistently applied. 3ut the department's effo rts  to 
Uy down a body of law tnat would apoly to other agencies and wnich 
mignt orovide explain to the ouolic interested in contracting with the 
state nas not been particu larly  helpful. Except for provisions covering 
bid rejection and appeals, the regulations relating to competitive 
oidding, 2 AAC 15, ado l i t t l e  to the pur l ie 's  understanding of how tne 
’ ssuing agency and the Department of Administration may be expected to 
perform, ana wnat standards may oe aopiiad to measure tnat oer“ ornance.

Agency ourchasing s ign if icantly  dscencs ucon a system of 
'delegations of purchasing authority" and agency "administrative 
manuals." See, in this regard, memc of January 10, 1333, of former 
Director of General Services and Suooly George Elgas. This is  
cons1stent with AS 37.35.220 giving to the Department of Administration 
authority to prescribe purchasing and ieasing arrangements and standards 
for use by themselves and oy other agencies.

However, this system in essence recuires tnat those wno conduct the 
s t i t e ' s  procurement business, those wno have an interest in doing 
bus'ness with the state—and those wno may have to check on now that 
business is entared into—try to gain an understanding of how more 
a dozen agencies shall M.nduct their a f fa ir s .  Moreover, i t  is far
cer.a in  to many how tne University of Alaska system " f i t s "  
Purchasing Act requirements, and there i s ,  so fa r as we nave been 
to determine, nothing to cover contracting by che leg is la t ive  
jud ic ia l branches.

than
frpm

into
able
and

The nadir of this system of interagency "authority delegations" is
PcT'aGS OcSt 11 1 uS Ci’i tic 0/ SiTibUdsman i.O.mdiHinr -o i -i.-,.'r. , _ .imp';'.

against tne Division of Parks of the Department of Natural Pesources.
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The complainant called to seek an explanation as to now the en v is io n  had 
avoided seek ing a competitive oid in conjunction witn gravelling 
operations. Investigation suggested that a delegation of authority 
(Administration to Transportation and Public F a c i l i t ie s )  supporting a 
master contract for vehicle and equipment rental had been 
inappropriately applied to support the Natural Resource d iv is io n 's  
subsequent acquisition and use of a vehicle. One was le f t  with the 
impression that Administration's delegations of authority to i t s  s is te r  
agencies were f a i r ly  f le x ib ly  interpreted by those agencies to help 
themselves (and third agencies), and would be stretched so fa r  as 
necessary or convenient to defeat the competitive elements of the 
procurement statute i f  that suited the purpose of the agency securing 
the delegation. Among the l in e  agencies dependent upon the grace and 
favor of the Department of Administration to secure the ir  procurement 
authorit ies , the Uniform Purchasing Act had become, i f  you please, state 
government's in-house version of the shell game.

Under such a loosely-organized and -operated system, I am tru ly  
surprised that we have not received more complaints.

The re la t iv e ly  small number of complaints is  probably due, in the 
main, to the good effo rts  of the Division of General Services and Supply 
in trying to provide a measure of order to competitive procurement. The 
most useful commentary to current Alaska practices is that d iv is io n 's  
own Administrative Manual covering purchasing. I ccrnmend that volume to 
the committee's attention.

■*

Complaints to my o ff ice  generally relating to competitive bidding 
have spanned the range of procurement practices, running from purchase 
requ is it ion , through conduct of the process, making of exceptions, and 
handling of aooeals, to claims of unethical practices and improper 
influence in the olanmng and evaluation process. My le t te r  hignlights 
topics in which I think the competitive process is p a rt icu la r ly  weak or 
to which the committee may wish to give attention for other reasons
indicated.

I .  The f i r s t  involves the suffic iency of the issuing agency's
planning and evaluation procedures. Some complainants have come to the 
o f f ic e —ty p ic a l ly ,  a f te r  th e ir  bids have been rejected as 
"non-responsive"—claiming that the process followed was s ig n if ica n t ly  
flawed, to th e ir  detriment. Investigation by this o ff ice  suggests that, 
in v i r tu a l ly  a l l  such cases, the " Inv ita t ion  to Bid" was the c r i t i c a l
document, and that the problem of concern to the complainant lay in the
issuing agency's fa i lu re  to provide sound specifications as to what was 
required. While the statutes and regulations are s i le n t ,  the Division 
of General Services and Supply's own guidelines on the point are usefu l:

Specifications [o f goods to be bid] are one of the 
most important elements of the purchasing process. 
Specifications communicate what is required or 
desired, and are the primary basis on which bids are
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awarded. S p e c i f ic a t io n s  should oe c le a r l y  
unde rs tanaao le , open, and u n re s t r 'c t * v e .

[The d i v i s i o n ]  must insu re the s p e c i f i c a t io n  tha t 
f i n a l l y  accompanies the did is net r e s t r i c t i v e  ana 
does not c a l l  f o r  fe a tu re s  o r  f o r  a le v e l o f  q u a l i t y  
not neeaed f o r  the Item ’ s intended use.

A f a i r  reading and aoo i icac icn  o f  these p r in c io le s  micnt nave 
avoided such comola ints as r 3 1 -0811 and th ree o th e rs ,  ? 1381 cha l lenge  
to the now-defunct energy aud it  program, *n which, among ot.ner 
a s s e r t io n s ,  the comolainants oresanted v a l id  a l le g a t io n s  in wnicn 
in fo rm ation  p e r t in en t  to the o id orocess and c r i t e r i a  on wnich the oids 
were to oe eva lua ted were not f u l l y  d isc lo sed .

2. A second ob je c t io n  goes to a lack  o f  time. Comolainants have 
ra ised  the. question o f  the amount o f  time wnich a p ro spec t ive  b idde r 
snould nave to eva lua te  a Oid i n v i t a t i o n ,  c l a r i f y  ou e s t ion s ,  and prepare 
and suomit a complete a id . In '3 0 -0 0 0 4 ,  f o r  example, the comola inant 
a l leged  th a t ,  fa l low ing  a major a l t e r a t i o n  to a b id , the issu ing  agency 
did not extend tne dead line f o r  rece ip t  o f  oids to o rov iae  s u f f i c i e n t  
time to re v is e  the submission , and in "30-09Q4 ana o th e r s ,  the 
comolainants asse rted  they had been given i n s u f f i c i e n t  time ta prepare 
responses to reouests f o r  land c le a r in g  c o n t ra c ts .  On the opoos ite  
s id e ,  in 579 -0945 , the comolainant ob jec ted  to an extens ion  o f  t i . ie  
a f t e r  com oetito rs  advised th e ’ issu ing agency tha t they cou ld no t meet an 
e x is t in g  suomission a e a a l in e .

In the aasence o f  any standard covering time a l : owea f o r  bid 
p repa ra t ion  ana suomission ex ten s ion s , with -a re  excep t ion s , comola ints 
c la im ing lacx o f s u f f i c i e n t  time are t y p i c a l l y  found ''unsupported.'1 The 
committee snouid cons ide r language covering minimal o f f e r i n g  oe r iods  o r 
otherw ise e s t a o l i s h  a ''reasonable'' time pe r iod  f o r  b idd e r 's  
cons ide ra t ion  o f  in v i t a t i o n s  to b id , and should con s ide r tne m atte r  o f  
extensions ana n o c i f i o a t i a n  o f  those extensions to in te re s te d  o a r t i e s .

3. The l a s t  top ic  c ove rs , g e n e ra l ly ,  communication o f  d ec is ion s  
made with re soec t to bids to the b idde rs .

Some numoer o f  complaints cove r s i tu a t io n s  in wnich b idders are not 
advised as to the success fu l b id ,  thereby p rec lud ing p o s s ib le  aooea ’ .

There is a ls o  the s i t u a t io n  in which a l l  com petit ive  bids are 
re je c te d .  Comoetitive bids may be re je c te d  and the in v i t a t i o n  to bid 
se t a s ide . The s ta tu te  (AS 3 7 .0 5 .2 4 0 )  is  s i l e n t  on n o t i f i c a t i o n  o f  th is  
de c is io n— one tha t is  t y p i c a l l y  made, o r  shou ld be .made, in the event 
that issu ing agency contemplates n ego t ia t ion  o f  con t ra c t  f o r  wh*ch an 
in v i t a t i o n  to bid was p re v iou s ly  l e t .  So, f o r  examole, comola in ts 
A81-0782, J81-034G , *32 -0753 , A 83 -I021 , and J83 -0340  a l l  ra ised
t' jes" 'cn« '•^lamina to ’ moroc;?-' c a n c e l la t io n  o f  ,’ n v i ta f>on? to b ’ d and, 
in some, questions o f  s u f f ic i e n c y  o f  no t ice  were ra is e d .
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Our comolaints notwithstanding, those who have prepared and 
submitted bids only to have the issuing agency decline to award on the 
basis of competitive bid may have a claim against the state . 
AS 44 .77 .010(c). King v. ASHA, 633 P. 2d 256 (1981). Accordingly, the 
committee should give careful consideration of the s ta te 's  obligation to 
inform competing contractors of the decision in these s ituat ions .

9. Exceptional procedures.

A number of complaints raised questions atcut an agency's use of 
"bid waiver," "brand name product," or "sole source contract ."  
Complaints covering this topic are consistent, and the situations which 
have been directed to our attention suggest that this topic is one of 
signi ficance.

1. Our experience strongly suggests, f i r s t ,  the need to build 
better checks against the writing of unnecessarily "tight" bid specs to 
cut o ff  or reduce opportunity for competition. Some examples should 
serve to i l lu s t r a te .

Companion complaints J80-0312 and J82-0289 examined the decision of 
the Department of Fish and Game to use sp ec if ic  brands of incubators 
purchased outside the competitive bidding process. Investigation of the 
f i r s t  confirmed use of the so7e sr»j**ce purchasing technique—requiring a 
spec if ic  brand ( fo r  which the agency had no data on which to base a 
ju s t i f ic a t io n  and no evidence of evaluation) of hatchery incubator be 
insta lled  by the contractor; the agency sought to avoid evaluation of 
the exception by running the reauest through as part of construction of 
the f a c i l i t y ,  that i s ,  as an adjunct of a capita l improvement. Just 
when we thought the agency understood i t s  obligations under the 
purchasing provisions of the F isca l Procedures Act, i t  tried again. At 
that point, our only "weapon"—one hardly adequate, in my view, to 
assure that the matter would not be encountered a third time—was to 
review and re*ine the purchising authority delegations to the Department 
of Fish and Game of the two lead departments.

The issue in a pair of unrelated complaints, A80-0139 and F84-0490, 
involved the use of bid specifications that, in the case of the former, 
designated by brand name and, in the la t te r ,  unreasonably restr ic ted  
competition (e sse n t ia l ly  allowing only one product to qua lify ) without 
being based on a va lid  technical reason. As to both, the agencies 
accepted and agreed to implement, at the level of the ir  individual 
po lic ies and procedures, standards to address specif ications that would 
not wrongly l im it  or eliminate competition by relying on designated 
brand names or by imposing unreasonable re s tr ic t io n  or spec if ications in 
a competitive bid.

In A83-01059, I challenged the University of Alaska's re liance on 
brand names (rather than performance c r i te r ia )  for acquisition of a 
l ib ra ry  security system. University o f f ic ia ls  defended, contending that 
use of or reliance on brand names is a well-established means of 
orocurement.
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2. Our enoerience suggests, too. toe s idni*icance of a -*e;7
documented Pic *‘ i le  during an independent -evew o* a ourcnasina
decision. Unrelated investigations 434-0605, 4go-C5ZS and 430-0139 we 1; 
i l lu s t ra te  the contrast.

In the f i r s t ,  f i led  against the Division of Mental Health and 
Developmental D isa b i l i t ie s ,  investigation was aoie to snow that, ror
guard services at API, the division had demonstrated that a soie source 
exception would well serve the interests of the state , had secured
necessary aoorovals in advance, and nad otherwise proceeded in a 
orccedurally correct manner, we r'ouna the tomolaint "unsuooorteo."

I also found ’unsuooortad" tne oojections made to tne Oeoartment of 
Transportation and Puolic F a c i l i t ie s '  award of a street lignt ser/ice
contract in A30-052S. The lights in question were situated in downtown 
Anchorage ana interspersed with street lignts on -pads for wnicn the
Municioality nad rtsoonsibi1i t y .  The matter nad been tnorougnly 
researcned and reviewed oy attorneys, wno had found a reasonable Oasis 
for the s ta te 's  decision.

A80-0189, by contrast, involving purchases Oy the Oeoartment of 
“ ransportacion and Public F a c i l i t ie s  restricted to a oarticu lar brand of 
heavy-duty tractor, was oased on an outdated oreference for that 
particu lar Orend tnat had not been independently reviewed or v e r if ied ;
past oreference, in other words, governed the d irection  of then-current
purchasing practice, until the purchase of one kind of vehicle became an 
ingrained haoit. We c r it ic ize d  the agency and secured from them a
commitment to draft a written oolicy covering limitations on pid 
specif ications.

3. 3v law (AS 37.05.23012)) an agency may negotiate a contract i-* 
it  finds that i t  is in the oest interests of tne s ta te . An "authority 
to negotiate" ; s a orereauisite.

ATTIs ana negotiated contracts have contrioutec; their snare of 
oroDlems, notaoiy those wnicn are authorized after a puolic comoetitive 
Oid advertisements in wnich a l l  bids are re jected . We car usually
examine and exolain that.

What we can':: axoiain, and wnat the comnittee snould give attention 
to, is the aosenct of any statutory or regulatory fnmeworx suggesting 
wnen an AfN is orooer and wnen i t  has been prooerly issued, and the 
scope and duration of the authority granted under ;ne ATN. So, for 
example, there is  the complaint occasionally presented raising a 
que_tion as to wnether an approved ATM retains i long-term va l id ity  ana
whether an agency was improperly depending on an aooroved ATN to meat
one set o f  circumstances when those circumstance*; have dp* onstrably 
changed.

r here i s ,  I suggest, no more c r it ica l examination which the 
comnittee can give—no .nor* essential steos that i t  can d irect to 
improvement of state contracting procedures—than this matter pf
anjni n i r  ■» «/a t y —«£ij rnnr*' aC 3.v.C Un "C ̂ CCfnD- r "i • ** * / m ̂ nni np T'i»n

•week, for examole. I exoect to conclude an investigation (A85-Q941)
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contesting the decision of a '-apartment to aware * sole source contract, 
in which the D ivision D irector 3ob Link and Professional Services 
Contract S p e c ia lis t  Vincent Is tu r is  are reported to nave advised the 
inve-tig ato r that the department cannot check requests for a lte rn a tive  
procurement methods submitted by state agencies and must take each 
department's word that i t  has "demonstrated" that a sole source is 
appropriate.

In the absence of any e ffo rt to make an independent determination 
that "a lte rn a t iv e  procurement" is  in order, how can the public be 
expected to have any confidence in the current procurement system?
The committee should develop botn clear standards and a public review 
process in  th is  area.

C. Low bidder ve" sus lowest responsible b idder.

This is  not a complaint that we often rece ive . One example may 
well be the land clea>-'ng contract example (F80-0904 and others) 
mentioned aoove also raise*, questions concerning the eventual award of 
contracts to parties not submitting the low b ids. I t another, A83-0881, 
the Department of Adm inistration's own D iv is io : of Telecommunication
Services awarded a contract to other than tne lov, bidder and neglected 
to advise bidders of th e ir right to appeal, thereby cutting o ff 
challenges to the contract awaid. Our recommendations urged, among 
others, adoption of an appeal process and the development of related 
policies wnich would contribute to improved handling of bids.

Oespite a re la t iv e ly  low volume of comolaints, th is is an area with 
potential abuse. Statute (AS 37.05.240(a)) and regulation (2 AAC 15.040 
and 2 AAC 15.060) authorize award of a bid to a responsible bidder and 
withholding of a bid from one who is deemed non-responsible. One 
regulation, 2 AmC 15.040, authorizes the d iv is ion  to exercise d iscretion  
; n tne m atter, but our experience, in the lim ited  number of comolaints 
that have raised a claim of unreasonable :n , suggests that the
reasons ju s t ify in g  the exercise discretion are not documented.

In my judgment, the committee should

set down the standards against which a
bidder may be found non-responsible; i f
determination of standards is delegated to an
agency, the standards should be set out in
regu lation ; and

require determinations of non­
re sp o n sib ility  to be fu lly  documented; documentation 
should include a b r ie f , a lbeit comprehensive, 
explanation of how the bidder or the bidder's 
submission does not comply with one or more of the 
id e n tifie d  standards.
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2. ^cogais.

An aooeal process for competitive o^cs anG *or a lte rnative  
procurement is authorized by statute (AS 37.35.240(a)) and imolemented 
by regulation (2 AAC 15.100). Unlike professional services contracting, 
described in ! I  below, the five day lim it ; or taking appeals in 
procurement-related matters is  a creature of  t.ie statute.

Tne system in place e ffe ctive ly  precludes, in my judgment, a review 
of an aooeal on its  merits. See discussion in [1(3) below.

5. Procurement processes aoollcaole to state tovernment agencies 
outside the executive prancn.

This tooic is intended to soeax b rie fly  to U n iversity , le g is la t ive  
and ju d ic ia l brancn procurement. As to *the la tte r two, [ have no- 
suggestions out, by analogy to the professional services contract 
enactment (Ch. 144, s n  1382), the leg islature snould consider—or may 
want tne Leg is la tive  Council to consider and recommend—some range of 
procurement enactments covering tne leg is la tu re 's  own acouisitions.

Mo single investigation oromots inclusion of th is eccimendation. 
The reu -'nenaation is em pirically based: tnrougn the 5- year period
co n sid e rs , the University of Alaska was the source Of a s ig n ifican t 
numoer (28) ot complaints.

•despite the U n iversity 's preparation and recent presentation to the 
committee of tidy summary books (implying that tne procurement ano 
decision review processes of tne University are well established and 
well recognized), a review of the comolaints received by this o ffice  
suggests tnat tnere is a f a ir  degree of confusion among administrators 
as to wnac rules co aooly.

A ll of t.he opjections n o t e d  n e r e i n a o o v e  to contracts a w a r d e d  u n d e r  
t.he Uniform Purchasing Act have o r o D a o i y ,  at one t i m e  or a n o t h e r ,  ô an 
filed  against the Un iversity . 3o, fa r e x a m p l e :

— In A3Q-0850, a complainant charged that 
University o f f ic ia ls  had fa iled  to award a bid to 
the lowest bidder and had altered aooiicaole bid 
specs on wnicn the award was eventually made.

— In "31-0620, tne University awarded a
telephone system contract to one vendor wnen use of 
a multi-step competitive bidding procedure, 
sometimes used by other executive branch agencies, 
would have accommodated a competitive procurement.

— In r31-10<49, the comolainant charged tne 
University w ith , among other things, unfair cental 
of a subcontract award in wmch cor tract
U U d C  1 C Z  -  * 0 M^  r r c T £  M a  wf* i f  4(11*1 <1 t ! n C u  I
opportunity for complainant's company to provide
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evidence of "eaua! or better" equipment that might 
be substituted. Finding tne complaint 
"unsupported," the o ffice  nevertheless asked 
University o f f ic ia ls  to commit themselves to an 
examination and development of a substitute system 
of procurement, emphasizing development and use of 
broader specifications uniformly applicable to a ll 
contracts which i t  proposed to le t .  University 
o f f ic ia ls  rejected tne recommendation, indicating 
that F a c i l it ie s  and Planning s ta ff  were simply too 
busy to make major changes in a system which they 
believed was adequate.

In A82-0938, investigation supported 
complainant's assertion that Un iversity employees 
had circumvented competitive bid practices through 
use of ju b jective ly  evaluated bid specs.

— The complainant in A34-0292 withdrew a 
complaint that the University was improperly relying 
on a "prehearing" to determine whether a formal 
hearing would be granted on complainant's appeal of 
denial of bid award, notwithstanding that absence of 
such a procedure in University procedures.

— In the complaint id entified  as F84-0bti6, the 
complainant, who apparently did not understand the 
d istin ctio n  between comDetitive bidding and 
professional services contracting, asked the o ffice  
to review Un iversity contracting processes 
applicable to materials testing .

In F85-0545, a comolaint which the 
comolainant was advised to f i le  as an aooeal, the 
complainant challenged the U n ive rs ity 's  award of a 
supply contract to an out-of-state firm  
notwithstanding the statutory bidder preference 
provision.

The confusion in University contractual processes is  compounded for a ll  
of us—except, perhaps, the handful of Un iversity o f f ic ia ls  who work 
with the system on a d a ily  basis—by the absence of any reference to 
procurement through competitive contracting except by the inclusion of 
the Uniform Purchasing Act by reference appearing in AS 14.40.340.

There is  a need, in my judgment, fo r the leg is la tu re  to give it s  
attention to University contracting so that University o f f ic ia ls  and 
those who deal or want to deal with the U n iversity system as vendors may 
better understand both the legal basis fo r and the procedures applicable 
to the U n iversity 's  procurement system.
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3rofessional services contracting;

A. Applicaoi1ity  of "professional services" contracting.

On the whole, che d istinction  between professional services 
contracts and the procurement provisions applicable to goocis ana 
suoalies is d is t in c t . There have seen very few complaints since 1982 in 
wnicn the complaint suggests that the issuing agency nas confused its  
choice of method.

Several open comolaints raise the cuestion as to wnether agencies 
have improperly made or used exceptions to the orofesstonal services 
contracting process to secure certain professionals' services. In 
testimony at your recent Fairoanxs nearing, University o f f ic ia ls  
suggested the need for an exception for attorneys, physicians and 
dentists . The Department of Law nas aoootad and follows its  own 
procedures for acquiring the services of "outside counsel" to secure 
special legal services. (See memo of January 2, 1935, from
Administrative Services Division Director Richard 3egues to the Contract 
Review Committee). These exceptions aooear to deoena upon the agencies' 
interpretation of the "sole source" -.xception of AS 26.98.020(d)(1) and, 
as exceptions, are themselves suoject to c r it ic ism  for abuse. The 
comnittee would be well advised to consider the proolems presented by 
University o f f ic ia ls  and the Department of Law— there may oe others—but 
any exception drawn to meet the ir expressions of concern following the 
"sole source" exception of AS 26.98.030(d)(1) should recuire that the 
issuing agency document che basis of it s  decision.

As I have suggested with respect to issuance of contracts under the 
"a lternative procedures'1 previsions in the procurement section ( I  3 
aoove), the leg islature may want to '•eauire that contracts issued under 
any exception created 'o r special clcssas of professionals oe publicly 
reported by the issuing agency. Puolic reporting would serve the useful 
purpose of aetarmining whether tne agency is following a pattern of 
awarding contracts to a lim ited number of professional s .

A comparable situation exists as to use of a rch itects , engineers, 
and construction .managers' services for wnicn the Department of 
Transportation and Public f a c i l i t ie s  regularly issues contracts. Before 
proceeding in th is  area, the comnittee would oe well advised to
ascertain how that department has proceeded to engage the services of 
these professionals, tne oast record of securing tnese services unaer
contract, and the amounts of these contracts. The record of a c t iv ity  by
that department should be instructive  on this issue.

3. The framing and offering of recuests for proposals.

The discussion in the le tte r  re flects  our experience based on
various complaints f ile d  with the o ffice . The following are typ ica l:

d f l l i  'O ?  -« »** v i # . i r • r*u  . r» r ' i  •* “m ifi < r» i »'• J" C
f iled  against d ifferent agencies in which the
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complainants asserted that submission of '■esponses 
to request fo r proposals within 10 days of th e ir 
publication was unreasonable.

J82-0511: The complainant contended that an
agency's decision to require a response to an RFP 
within one week was unreasonable.

F83-1105: In a complaint against the
Department of Corrections, the complainant—a
competitor fo r a halfway house contract—contended 
that the financia l report of and other information 
about a contract f a c i l i t y 's  halfway house operations 
essentia l for his preparation for a response to an 
RFP was not ava ilab le  for review.

F33-1500: The complainants asserted an
improper professional services contract award 
predicated in part on his assertion that the needs 
of the agency were not s p e c if ic a lly  described in the 
RFP.

J83-0683: In th is complaint, f i le d  against the
Department of Transportation and Public F a c i l i t ie s  
a ris in g  out of award of a professional services 
contract in conjunction with the Governor's Mansion 
renovation, the complainant charged, among other 
things, that the department misused it s  authority to 
award a contract of 325,000 or less d ire c t ly .

A84-0920: The complainant asserted that the
agency was in e ff ic ie n t  in providing information 
re lating  to award of a contract based on an RFP.

C. The agencies' evaluations of requests fo r proposals.

The discussion in the le tte r  under th is section also re fle c ts  our 
experience with complainants' concerns. Some examples include:

A82-0158 and A82-0165: In th is p a ir of related
complaints, the complainants charged that the 
successful bid was not responsive to the published 
request for proposals and that the contract award 
was influenced by a son not employed by state 
government who had a co n flic t  of in te rest with one 
of the persons submitting the proposal.

A82-1223: The complainant charged, among other
th ings, that the selection review process was 
improper because the evaluators were not q ua lified  
to review the proposals received and because 
information c r i t ic a l  to a proper appeal (re lease of 
information about the evaluators anil th e ir  rating 
sheets) was not timely provided.
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*32-1293: This coma 1 a • nt was sraoleased upon
comolainant's learning that one eva'jator of a 'i'/e 
memoer seam misjudged a ll sucmissicns because ne nad 
used an evaluation form d ifferent snan sne one used 
by tne four others.

F32-G92S: The comolainants charged, among
other things, that an 3F? was inadequate and tnat 
she selection committee lacked the tecnnicai
exoertise adaauata so the task of conducting an 
evaluation of orooosals received. /The issuing 
agency suosequently declined to accaot a resoonse or 
award a contract.)

F3S-0994-: Among other concerns, the
comolainants c.narged error in the ’•anking and 
selection of orooosals. /The comDlaint was
discontinued wnen an apoeal was f i le d .)

0. The appeal process requirements discjurace fa ir  evaluation of 
grievances~on tne ir m erits.

A "review process'1 for professional sar/ices contracts is  requi *ed 
by law. AS 36.98.070.

The handling of three recent comolaints, Ombudsman Comolaints 
A85-091Q, A85-0951, and A85-G957 illu s tra te  one element of the proolem 
which typ ica lly  arises with resoect to professional services contracting 
but which may have apo licaD ility  to procurement as well.

B r ie fly  summarised, the three comolaints giving rise  to this 
petition are these:

A35-095L:

The contract award was made July I .  The 
comolainant claims the notice of award was received 
by the aggrieved respondent on Ju ly 3. The notice 
of award made available to the investigator is dated 
Ju ly  L, and contains the subject of the request, 
data, ATM numoer, contracting o ff ic e r , a short 
notice , the successful bidder, ana the .names and 
addresses of a ll other respondents.

There was no information about the oasis for
the award. me notice states:

. . .T h is  abstract of responses is final 
notice of award of contract(s) i f  no 
amendment is subsequently issued by the 
State and i f  no aooeal of the award(s) 
stated hereon is received from an 
aGgr'eveq respondent du^ng the v v e  dcyt 
•cH  twine the date or th is aostract.
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Saturdays, Sundays, and otne1- ’ tgal 
holidays excluded.

The complainant called the contracting o ff ic e , 
learned some of the basis for the decision 
inform ally over the phone, and mailed his appeal, 
dated Ju ly  8. According to Commissioner Eleanor 
Andrews's le tte r  of re je ctio n , i t  was received by 
Administration on Ju ly  15. That le tte r  stated:

2 AAC i7 .050 provides that for an apoeal 
to be considered, i t  must be received 
within five  (5) working days following the 
notice of award. In th is instance, your 
appeal had to be received by close of 
business on Ju ly  9 , 1985.

For the reason that your appeal was not 
received in a timely fashion, I must 
re je ct your appeal as provided in 2 AAC 
17.050(d).

A85-Q957:

The notice of award, dated Ju ly  1, arrived by 
regular mail on Saturday, Ju ly  6. The complainant 
states that on Monday, Ju ly 8 , the aggrieved
respondent requested pertinent information from the 
Department of Corrections, the agency le tting  the 
contracting. This information was received from the 
department on Ju ly  10, and an appeal was hand- 
delivered to the Department of Administration on
Ju ly  12.

The response from the commissioner's o ff ice  
reported that the appeal was dated Ju ly  11 and 
received Ju ly  12, and therefore rejected as 
untimely.

A85-0910:

The aggrieved respondent appealed the award of 
RFP 86-0031 ôn June 25; the department received the 
appeal w ithin the prescribed five  days of the award 
of the contract. Commissioner Andrews advised that 
you were re jecting  the appeal for "lack of 
s p e c if ic ity ,"  stating to the aggrieved party:

. . .  You have not taken issue with the 
sp e c if ic  scores assigned to e ithe r 
proposal in any area of evaluation nor 
have you provided any sp ec ifics  concerning
wiiere ur wny you fcits 1 yuur'S waa the uettci
proposal.
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“he s f i c t  application or 2 -AC 17.350 does not jf- ’c-t on aoar'eved 
respondent a -a ir oocorrjnicv ;e nea^c. 1: ; s >s3ar5»r -'-cm oaK” , g 
at tne three examples citeo tnas five cays *'s not su ffic ien t :*me -or an 
aggrieved resoondent to: ' ’ ’

(1) receive oertinent information aocut the basis 
for the contract award (cnis info^ation is usually 
sant to tne resoondent by m ail);

(2) oreoare the recuirec detailed reasons for 
aooeai; and

(3) sucmit the acceal in writing to the department.

Aggrieved oiocers are olaced in tne ocsition of nav'ng to either suomit 
a late or an incomoleta aooeal.

Investigation culminated in my suDmitting a petition for the 
Amendment of 2 .AAC 17.050 to Commissioner Andrews. My petition asxad 
the department to delete the five  day recuirement for aooeals of 1 AAC 
17.050(a) and to insert .new ianguage as deemed aoorooriata oy tne 
department. The suostitutac language snould either prescribe a more 
'•easonaole (longer) oerioa of time oy wnich tne aggrieved respondent may 
apoeal or, a lte rn a tive ly , orovide for a two stage orocsss whereoy notice 
of the aooeal must oe given to :ne department orior to one deadline and 
additional time provided by wnich the aggrieved respondent may suomit 
the reauired detailed reasons for the appeal.

In oetitioning, I cited the tnrae comolaints, each of *nicn alleged 
that the five  day requirement of 2 AAC L7.350 was un fa ir. [ believed 
that tnese three aooeals may very well raise suostantive issues aoout 
the selection orocesses used oy :ns awarding deoartment. In -act, the 
commissioner naa so ’ ndicatad in at least one of the ’•ejections of tne 
complainant's acoeals. rhe ef*ect of the s t r ic t  aoolication of the 
orovisions of tne regulation cited nas precluded the deoartment from 
addressing oocantialiy imoortant questions aocut the award of 
orofessional ser/ices crn tracts .

An appeal system snould not be allowed to produce extensive delays 
in every contract award. However, the Alaska Legislature c lea rly  
contamolated aooeal pursuant to AS 36.38.370. At least as to these 
three comolainants, the effect of the five  day rule nas undercut the 
intended resu lt that there be an oooortunity for aooeal, by rejecting 
appeals that are filed  in good fa ith  within a reasonaple amount of time 
without opportunity to further consider the ir merits.

3ecause I perceived the current regulation as unfair to aggrieved 
respondents, and because i t  was apoarent that substantive issues are not 
being considered by the department due to the overly re s tr ic t iv e  
language of 2 AAC 17.050, i t  would c lea rly  be in the interest of ooth 
the State and future aggrieved respondents to amend the regulation.

I »i a  n • n o  n o n  ,i ^n n - n  .«•*« f * , . • X ... —.  < '•1■a . — — - •  * — ■ - f  >• i • • • •wo  •  •  a  W <• «W M* i « • < « « • •  « • « < • • !  • m  i n t
aooeal process in order to improve the oooortunity that process provides
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to permit a roascnaDle review of contract awaras for professional 
se rv ices . I saw no other check.w ithin the executive branch to assure 
that awards are not made on improper grounds ana urged prompt action on 
the request.

Commissioner Andrews rejected the p etition :

This w ill acknowledge receipt of your le tte r  of 
August 15, 1985, petitioning under AS Ad.52.220 for 
a modification to 2 AAC 17.050.

I would agree that the appeal process for 
professional services contracts, and more 
s p e c if ic a lly  the five-day ru le , should be reviewed 
for possible modification. I fe e l, however, that to 
go to public hearing now is  premature. This 
department is  currently advertising througn an RFP 
for a study of State procurement p ractices. The 
fin a l report of that study w ill not be availab le  
.until December 15, 1985, A Senate committee is  
cu rrently  examining the State 's procurement 
p ractices and Executive Branch e th ics . We have been 
advised that the leg islatu re  intends to completely 
rewrite the procurement laws (which includes the 
appeal process). Although, as stated e a r l ie r , the 
procedure needs to be reviewed, to spend the two to 
three months necessary to change the regulations now 
and then have to do i t  again in a few months to be 
consistent with le g is la t iv e  changes and study 
recommendations, appears to be not in the State 's 
best in terest at th is time. The current regulations 
have been in e ffect since 1982, and a few months 
delay to assure coordination with other in terests 
considering chances to the ''aw and regulation 
appears tc me to be the preferred method of 
progress.

As i t  considers matters of appeals, the committee may want to give 
attention to the scope of review.

In material prepared for an A p r il, 1984 , seminar, former Ombudsman 
Frank F lav in  directed attention to the lack of a viable appeals process. 
"The grievance procedures for [the Department of Transportation and 
Public F a c i l i t ie s ]  and [the Department of Adm in istration]," F lavin  
noted,

are lim ited to a determination " . . .  whether the 
award of the contested contract was made in 
accordance with applicable statutes and prescribed 
procedures. . . . '  17 AAC 07.050 and 2 AAC 17.050.
Consequently, the review is  procedural rather than 
substantive and precludes a total review of a ll  
facts which may estab lish  an abuse of d iscretion .
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['he departments] nave I'm :tea tnemsal/as to a 
reviaw as narrow as a J*jd1 c • a 1 r eview instead p f  a 
fu ll acm inistrative nearing an a ’ ’ -‘ actors * i :n in  
'adm inistrative expertise .'

Flavin  also noted that ju d ic ia l re lie f  in these situations was f*ather 
unii ke ly :

Review of professional services contract-'ng î 11 
undouDtadly follow tnat for regular oidding ana is 
tonseauentiy lim ited to questions of law. The court 
w ill not suostitute its  judgment for tr.at of tne 
adm inistrative agency. Since orpress’ onai services 
contracting ay nature is  more subjective than 
regular bidding, availaole ju d ic ia l re lie f  is 
extremely lim ited. [C itations omitted.]

Comolaints to tne o ffice  raise questions about aooeals.

c. -xceotions and exclusions.

Tne seoarate status for administration and management of 
professional services contracting oy tne Department of Transportation 
and Public F a c il it ie s  arises out of tne defin ition  of "comnissioner** in 
AS 36.38.080(1). The committee snould consider the award of contracts 
by the department's exoerienca in awarding and managing contracts under 
the exception estaolisned in the 1S82 statute.

The professional ser/ices contracting statutes incorporate, the 
University of Alaska under AS 36.38 oy virtue of the defin ition  of 
‘ state agency" in AS 36.38.080(6). University o f f ic ia ls  nave indicated 
they seek an exception from tne * il;n g  -eauirement. I* an exception is 
oroviced, the committee ana le g is ’ ature snould assure that the 
university has in oiace a professional services contracting orocess 
fu lly  su ffic ie n t to maintain the c re d ib ility  of tne professional 
ser/ices contracting orocess ana of ouolic confidence in that orocess.

PEAA professional ser/ices contracting oractices were hignlightad 
in F33-0392. Investigation disclosed that, notwithstanding a clear 
requirement in the procedures adootad oy the school board, d is t r ic t  
administrators awarded a contract for a needs assessment study without 
p rio r approval of the board. At the conclusion of the investigation , 
the omission *as reoortad to the aoard.

I I I

A. Prospective contractors not Qualified to conduct business.

Current state law (AS 37.05.230(3)' pertinent to competitive 
bidding requires only that a person or f i r a  .nola a current Alaska 
'u s 'n e s s ' ’ terse ct take ••^5n*iro t o  "li^ck^ îrjripr  ̂ srnffirance 
Otherwise, tne deterrnination of whether a bidder is a responsible bidder
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a s regards the bidder's "compliance with state laws" (AS 37 .05.- 
240 (a)(3 )) may De made by the issuing agency at the time of bid 
evaluation.

Although complaints in th is category are not numerous, they recur 
with some reg u la rity . Typ ica lly  submitted by aggrieved or disgruntled 
bidders or respondents, the complaints appear to be prompted by a rather 
common expectation that persons and firms who respond to in v ita tio n s to 
bid or requests for proposals should be q u a lified  to engage in business 
in Alaska ( i . e .  licensed under AS 43.70 to do business in the state ) at 
the time of submission uf  the bid or response.

This o ff ic e 's  typ ical response to these complaints is to advise the 
complainant of the requirements of AS 37.05.230(a) and the in terp re­
tation and application of AS 43.70 and decline the complaint. See, in 
th is  regard, Omoudsman Complaints A81-025C (comolaint f ile d  against the 
Business License Section of the Department of Revenue for fa ilu re  to 
enforce requirements against prospective con tracto rs), F81-1243 
(U n iversity  awarded renovation contract to fi:m  which could not show 
evidence of 'a business license or a contractor's lic e n se ), A82-Q239 
(challenging the award of a contract by the D ivision of Vocational 
Education, Department of Education, to a person who had no business 
lic e n se ), and A83-0616 (questioning the Department of Transportation and 
Public F a c i l i t ie s '  award of a contract to a bidder who did not ho 1 «J a 
business license at the time of bid submission). The consistency with 
which the complaint is f i ie d , however, suggests that the le g is la tu re  may 
want to conform state law to what are apparently widely held, a lb e it 
mistaken, exoectations regarding a person's or firm 's q u a lif ica tio n  to 
respond to a bid in v ita tio n  or RFP.

3. Contract extensions or continuations.

In the recent receipt of several open complaints, we nave observed 
public displeasure in the tendency of some agencies to avoid or 
circumvent the contract award process fo r purchases under the F isca l 
'rocedures Act (including o ffice  space leases) and, to a le sser extent, 
professional services through the use of contract continuations and 
extensions. The subject deserves the committee's attention.

Speaking to extensions, the Department of Adm inistration's own 
purchasing regulations advised:

Where contract terms include a renewal option, 
that option may be exercised without re-bidding or a 
bid waiver. (A bid waiver is necessary to negot” ?te 
a renewal i f  no options e x is t .)  The existence r *  a 
renewal option does not imply we must renew, i t  is  
simply an option which can be exercised i f  i t  is  in 
the best in terests of the S tate . The conditions of 
exercising t ie  option are lim ited to the option 
clause. [Emphasis added.]
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In its  review or procurement p ractices. t ’,e torrmittae snguld
consider tne trena or tendency of agencies to

(1) add a orovision, often ,10 .nore tnan as a 
natter of ooilero lata (in  a range of agency-
in itia ted  documents —including, but not limited to, 
grants awarded and managed under otner provisions of 
tne r isca i Procedures Act) to authorize contract 
extension or continuation options;

(2) include contract extension or continuation 
option provisions tnat autnonze contract extension 
for periods as long or longer tnan tne period of 
performance for tiie orig inal contract on wnicn the 
extension is based; and

(3) extend or continue existing contracts 
under a contract renewal without evaluating wnether 
extension or continuation is "in tne s„?st interests 
of the State."

Since extension or continuation under an existing contract is an
a lternative to contract award cnrcugn comoeticive did or examination and 
award on the basis of SFPs, tne committee snould, 'n .ny judgment,
astaolish some general rules as to wnen and how an agency may oot to 
extend or continue a contract.

On a related matter*. AS 36.98.010(1) estaDlisnes that tne 
provisions of AS 36.98 aooly only to contracts of more tnan 325,000, and 
AS 37.05.230 sets it s  own exceotians for small contracts. In comolaints 
file d  with th is o ffice  examining tne -enovation of the Governor's 
Mansion and in Omoudsman Como!a; "t 085-0202, comolainants' allegations 
included the observation that the lim itations were routinely , ana 
imorooerly, Peing circumvented throuan the device of contract amendment 
or contract extension. Indeed, the evidence sucocrteo th is . In the 
instance of the Mansion contract, the Department of Transoortation and 
Punlic F a c i l i t ie s —following wnat, as I understand, nas oecome routine 
practice , issued a 325,000 contract, then proceeded to continue and 
extend i t .  In J85-02Q2, an emergency contract for seotic co llection 
disoosals le t by the Deoartment of Corrections uncer authority of
AS 37.35.230(3), the "emergency’1 was continued and the contract 
reoffered at least tnree additional times, eacn without oenefit of
comoetitive bid.

I t  is  up to the committee and the leg is la tu re , of course, to
determine whether the do llar lim itations now in law for tnese small 
contract exceptions should be revised or amended. More s ig n if ic a n tly , 
the committee should be exceedingly careful about any exceptions to the 
general rules i t  identifies simoly because, unless some safeguard
against aouse is included, the issuing agencies w i l l ,  I can assure you,
. I m v *  * * *h y  5 •* J  ' J  *? ’  C O y  *'. ’  O f '  •  CO *  u  0 ^ '  I > r r  ■ * f  < h j  »*'7i
easiest safeguard may be to specify that an agency may not extend a
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contract beyond tne specified c e i1ing—525,000 for professional services 
contracts--or that tne agency may use the exception to contract with a 
party in excess of the specified  ce ilin g  during any f is c a l year. 
However handled, the coirenittee should understand the potential 
d if f ic u lt ie s  posed by any such statutory exception which i t  may enact.

C. Nonprofit firms and government agencies u n fa ir ly  compete_______
private sector ousiness.

This is  another category in which the pub lic 's  expectations are at 
variance with the law.

As i t  considers th is point, the committee should understand tnat:

(1) agencies are s p e c if ic a lly  authorized to contract for 
professional services with other state agencies, a federal agency, or a 
p o lit ic a l subdivision of the s ta te—this term is  not defined—free of 
the requirement that RFP's be so lic ite d  (AS 36 .98 .0 40 (d )(3 )); and

(2) agencies are also authorized to purchase, in derogation of
competitive bid provisions of the F isca l Procedures Act, through the 
General Services Administration (AS 37.05.270).

We have regularly received complaints of "un fa ir competition" on
the part of state agencies, the bulk of “.he complaints being f ile d
against the Un iversity of Alaska. Among examples*

— F82-1442 (the University of Alaska enjoys 
competitive advantage in competing against private 
businesses for availab le  public sector co n tracts);

FB3-1392 (Community college system 
inaporopriately ana u n fa ir ly  compete with private 
contractors for availab le  professional services 
con tracto rs);

— A83-0734 (a un it of the U n iversity system, 
the A rctic  Environmental Information and Oata 
Center, u n fa ir ly  competes with the private sector 
for media production co n tracts); and

— A85-0449 (the U n ive rs ity 's  In s titu te  of 
Social and Economic Research enjoys a preference 
and, in the p a rticu la r circumstances described by 
the comn1:m an t, did not submit the proposal with 
the lowest co st).

Not a ll complaints in th is  category have involved challenges to 
involvement of the U n iversity . Concluding investigation of J84-0771, 
for example, I found "unsupported" complainant's assertion of error 
against the Department of Community and Regional A ffa irs  fo r approving a 
competitive bid waiver for a m un icipa lity 's  provision nf day 
se rv ices . There was su ffic ie n t evidence that, under the unusual facts
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of the s ituation , the issuance of s waiver in roc30nse -3 Jfl '-emergency" 
was appropriate. I also found "unsupported" me ccmolainant’ • assartion 
in 284-0649 that the Department or “ ransoortation ana Puolic - a c i l i t ie s  
erroneously suostitutad work under an interagency agreement *or issuance 
of a professional ser/icss agreement, thus favoring use of and reliance 
on in-nousa expertise over private sector ta lent: state law indicates a
preference for reimoursaple services agreements.

Ccmolalnts have f i le d , too, relating to decisions mot to make use 
of th is preference. So, in .-32-0513, the challenge was raised against 
the decision of tne Energy and rawer Development Df“ ’ ee of the 
Deoartment of Commerce and Economic Development to use a ncnorofit 
corporation to manage programs wnich, in the complainant's judgment, 
snould nave been passed througn to the local government.

3ernaps the oddest in this grouD of odd-lot comolaints was a 1334
grievance, 284-0865, in which the Division of General Ser/ices and
Su o d I v refused to go to comoetitive Oid for acouisition of outOoard 
motors. I t  re lied  instead on a "bid waiver" orocess wnicn i t s e l f
deoenoed 'on a long-excanaec "contract award" of General Ser/ices
Administration, the procurer of goods and ser/ices for the federal 
government. In other words, the d ivision had omitted comoetitive 
bidding for motors c iting  a contract award by the -aoeral purchasing 
agency, thougn the contacts between the *“ ate and federal procurement 
agencies over acouisition of outboarc ■ tors apceareo extremely 
neoulous. The old statute (AS 37.05.270, .ctad in 1955) appears to 
countenance th is exception and we, regretcaoly, found the comolaint 
"unsuoportad." The d iv is io n , in turn, indicated that i t  would prooaoly 
no longer c ite  art outdated federal laency contract award, out would go 
to comoetitive bid.

The problems arising as to one oart of "his section aaoear to nave 
oeen p a rt ia lly  a lleviated  oy the inclusion, in tne 1982 addition of the 
professional serv'ces contracting orcv’ s ’ cns, of a -ecuiremenc that 
standard overneaa rates oe incorporated into orooosals -**om an of'enng 
state agency. AS 36.38.035. I t  is -*ar from clear that the provision is 
always nonored, and the committee may wisn to inform it s e lf  on the 
impact of the provision.

D. Release of information.

Some examoles of tne confusion that attends the matter of
disclosure of comoetitive bid and orooosal submission documentation:

A81-0884; At the benest of a bidder wno had
not been able ca obtain information about 
disposition of a comoetiti/e bid, the o ffice  
interceded to ootain from the agency information as 
to cne winner of that bid.

A81-U96: A comolainant, who nad submitted a
proposal in response co an .17? -r.d .«.ic wac "cc 
awarded the contract, encountered d if f ic u lty  in
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obtaining access to tne rating sheets and a copy or 
the successful oroposal in order to review tne 
contract award preparatory to an appeal.

F31-0649: The complainant had been
unsuccessful in securing a copy of the winning 
proposal, the agency erroneously c itin g  the 
proposers' proprietary information.

.483-0826: C iting  the need to consult with it s
attorney, the agency delayed disclosure of 
information to the complainant that the complainant 
believed was need to f i le  an appeal from an adverse 
professional services contract award.

A63-0881: In th is , information indicating the
reasons for contract award were withheld from the 
complainant, a competitor, un til a fte r  contract 
award, thereby cutting of complainant's opportunity 
to appeal the decision.

484-0626: The complainant was unable to secure
information as to the basis for award of a contract 
to a competing firm  in preference to his own.

E. Eth ics considerations in public contracting.

Conflicts of in te rest can occur when a present or prospective 
contractc. -has in te re s ts , current or planned, that d ire c t ly  or 
in d ire c tly  re la te  to work to be performed under contract. these 
in terests may a ffect the contractor's a o ility  to perform e ffe c t iv e ly  and 
im partia lly  under the contract or resu lt in the contractor's enjoying an 
un fa ir advantage when competing for the contract or other contracts.

The public—and p a rtic u la r ly  that segment of the puolic that 
competes for the s ta te 's  contract business—is a le rt  and sen sitive  to 
real or perceived co n flic ts  of in terest in the evaluation of bids and 
proposals, in the award of " .n t ra c ts , and in the management of awarded 
contracts, and in the evaluation of services performed under contract. 
Among matters which have been directed to our attention:

J79-0213: Investigation of th is complaint
confirmed the complainant's assertion of a co n flic t  
of in te rest between the Department of Administration 
and it s  contractor in a matter re lating  to data 
processing: the spouse of the an agency employee
was employed by the firm to which the contract was 
awarded.

A8I-1152: This complaint considered, among
other elements, and found no support for 
complainant' s assertion that, there may have been a 
fin an c ia l t ie  between a state employee who
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negotiated the contract in ouesticn ana :ne 
successful contractor.

331-1314 and others: Investigation of m is
comoiaint indicated that, wnile two memoers of a 
department's oroDosal svaluation ccrranittee were 
former employees of che firm to which the contract 
was awarded, there was no overt evidence of 
favoritism  in the *ward. Among other 
recommendations, the agency was alerted to t.ne 
aooearance of i..<orooriety involved with sucn an 
arrangement.

A33-059?.: On re ferra l from a complainant, the
o ffice  evaluated the assertion that the award of a 
contract was made to a firm emoioying a former 
deoartment o f f ic ia l at the exoensa of award to a 
firm wnich employed and used the services of another 
deoartment o f f ic ia l .

383-0043: Tne comolainant reoorted a situation
in which the law firm that employed or induced a 
recently-resigned former state o ff ic ia l received a 
contract for legal ser/ices worv:.

333-0855: In tne award of a professional
ser/ices contract for insoection ser/ices on a sole 
source o asis , the comolainant suggested tnat tne 
agency may have selected an individual wno was 
employed by or retained by the prime contractor on 
che oublic wor^s project which he was directed to 
inspect. Investigation 'ouna no evidence of 
c o n flic t , out noted tnat the deoartment needed to 
include a co n flic t orovision in its  neootiatad 
w C n t r s c «

33C:ojc
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A breakthrough 
for common sense

Alaska Trill spend less for goods and services next 
year, but state government will remain a plenty big 
spender. That's why the procurement reform bill that 
passed the Alaska Senate last week is so important.

Currently, no standard set of procedures governs state 
business. Bidding and purchasing practices vary widely 
from department to department. This often leaves those 
doing business with the state frustrated and confused by 
the government's idiosyncratic demands. It also pro­
vokes occasional charges that the state system is unfair 
and open to favoritism — Like the favoritism charges 
that led to impeachment proceedings against Gov. 
Sheffield last summer and prompted the Senate to 
establish a special committee on procurement.

The committee, chaired by Sen. Jan Faiks of Anchor­
age, developed the procurement reform recommenda­
tions that became the basis for the legislation passed 
lâ * week. With a few exceptions, bidding- and buying 
procedures will become uniform under the direction of a 
state procurement officer.

Competitive bidding will be required for all contracts 
unless an agency can demonstrate that it faces an 
emergency. This means an end to most of the sole source 
contracting that state agencies and their favored contrac­
tors have used too often. (Unfortunately, one of the 
exceptions is the legislature itself, home of some of the 
juiciest sole source contracts.)

Procurement reform will not be without expense. New 
sxaff to monitor the state's procurement activities, for 
example, will cost about $350,1)00 a year. But it should 
prove an investment in prudent management.

Wise spending and uniform business practices are 
hardly radical ideas. Sen. Faiks and her Senate col­
leagues have invoked some basic common sense, even if 
they did exempt the legislature. Now it’s up to the 
House to finish the job before this legislative session 
ends.
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S . u  I ' .et t , S i  ii r p . u 1« \. • . i , ' h i i . l t ,
7, i  i- p 1 e  i

a n d  s o ,  CS  FOR SEN \ IT. I 'M . I .  i M .  . 1  M M )  m  \ .• | i In
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FAIRBANKS, ALASKA 99706

A p r i l  28, 1986

S e n a t o r  B e t t y e  F a h r e n k a m p  
P o u c h  V
Juneua, AK  9 9 811 

Ref: SB 341

D e a r  S e n a t o r  F a h r e n k a m p :

T h e  A l a s k a  S o c i e t y  of P r o f e s s i o n a l  E n g i n e e r s  does not t a k e  a 
s t r o n g  p o s i t i o n  on SB 341: we a r e  n o t  really c o n v i n c e d  that
c o n t r a c t i n g  p r o c e d u r e s  n o w  in p l a c e  r e q u i r e  a m a j o r  o v e r h a u l .  
H o w e v e r ,  if y o u  feel t h a t  y o u  m u s t  p a s s  this bill, we d o  h a v e  
s o m e  s u g g e s t i o n s  on p o r t i o n s  of the bi l l  w h i c h  s p e c i f i c a l l y  
c o n c e r n  t h e  e n g i n e e r i n g  p r o f e s s i o n  th a t  a p p e a r  to h a v e  b e e n  
" b o r r o w e d "  f r o m  SB 204, the " M i n i - B r o o k s  Bi l l . "  S p e c i f i c  c h a n g e s  
t o  SB 341 t h a t  we w o u l d  r e q u e s t  a r e  as follows:

1) On p a g e  12, line 9: d e l e t e  t h e  w o r d s  " p r o f e s s i o n a l  s e r v i c e s . "

2) O n  p a g e  21, line 2: i n  t h e  p h r a s e  "as a f a ctor," s t r i k e  "a" 
a n d  r e p l a c e  w i t h  "an a d d e d . . . . "

3) On P a g e  21, line 6: r e p l a c -  the w o r d  " s u f f i c i e n t . y "  w i t h  
" t h o r o u g h l y ."

4) On P a g e  21, line 10: r e p l a c e  t n e  w o r d s  "at least o n e  p e r s o n  
w h o  is" w i t h  the w o rds " p e r s o n s  w h o  a r e."

5) On P a g e  21, line 13: i n s e r t  the w o r d s  "in no e v e n t  s h a l l  
p r i c e  b e  u s e d  f o r  m o r e  t h a n  20% of t h e  e v a l u a t i o n  c r i t e r i a . "

We b e l i e v e  that t h e  a b o v e  c h a n g e s  w i l l  h e l p  to d e f i n e  the 
few c i r c u m s t a n c e s  u n d e r  w h i c h  p r i c e  w o u l d  be u s e d  as a c r i t e r i a  
f o r  e v a l u a t i n g  p r o p o s a l s .

S i n c e r e l y  yours,

C  ________________

D el M i l l e r ,  P E
Chair, P o l i t i c a l  A c t i o n  C o m m i t t e e  
A l a s k a  S o c i e t y  of P r o f e s s i o n a l  E n g i n e e r s  
F a i r b a n k s  C h a p t e r

D M / s k k



l a w  ornccs
J e n s e n . H a r r i s  8  R o t h

K E N N E T H  D .  J E N S E N  

R.  E V E R E S T  H A R R I S  

J E F F R E Y  H .  R O T H

A P R O F E S S I O N A L  C O R P O R A T I O N

3 1 0  K S T R E E T ,  S U I T E  4 0 6  

A N C H O R A G E , A L A S K A  9 9 5 0 1

T E L E P H O N E  

( 9 0 7 i  2 7 7 * 3 5 3 3  

9 0 7 .  2 7 6 - 6 8 5 0

S C O T T  H .  F J N L E Y  

T I M O T H Y  C .  V E P R E T T  

K E N N E T H  W.  L E G A C K I

T E L E C O P I E R  

( 9 0 7 )  2 7 9 - 0 3 3 5

A p r i l  2 9 ,  1 9 8 6

H o n o r a b l e  M .  M i k e  M i l l e r  

C h a i r m a n

H o u s e  J u d i c i a r y  C o m m i t t e e  

P . O .  B o x  1 4 9 4  

J u n e a u ,  A l a s k a  9 9 8 0 2

R e :  C o m m i t t e e  S u b s t i t u t e  f o r  S e n a t e  B i l l  N o .  3 4 1

( P r o c u r e m e n t  C o d e )

I r e g r e t  t h a t  I h a v e  b e e n  " a t  s l e e p  a t  t h e  s w i t c h "

r e s p e c t i n g  t h e  p r o g r e s s  o f  t h e  a b o v e - r e f e r e n c e d  l e g i s l a t i o n .  I 

h a d  i n t e n d e d  t o  e x p r e s s  m y  v i e w s  e a r l y  i n  t h e  s e s s i o n  w h e n  t h e  

B i l l  w a s  f i r s t  i n t r o d u c e d  i n  t h e  S e n a t e  b u t  f r a n k l y  l e t  i t  s l i p  

m y  m i n d .  I u n d e r s t a n d  t h a t  t h e  S e n a t e  p a s s e d  v e r s i o n  o f  t h e  

B i l l  i s  t o  b e  r e f e r r e d  t o  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e  f o r  

a d d i t i o n a l  h e a r i n g s  b e f o r e  t h e  e n d  o f  t h e  s e s s i o n .  H e n c e  I 

w  - i t e  y o u  w i t h  c o p i e s  t o  t h e  o t h e r  m e m b e r s  o f  y o u r  C o m m i t t e e .

A g a i n  b e c a u s e  o f  m y  o w n  n e g l e c t  I h a v e  p r e p a r e d  t h e

a t t a c h e d  a n a l y s i s  i n  g r e a t  h a s t e .  I t  i s  n o t  i n t e n d e d  t o  b e  a  

c o m p r e h e n s i v e  e v a l u a t i o n  o f  a l l  o f  t h e  s e c t i o n s  o f  t h e  

l e g i s l a t i o n  b u t  d o e s ,  I t h i n k ,  c o v e r  s o m e  p a r t i c u l a r l y  

t r o u b l e s o m e  a r e a s .

A t  t h e  o u t s e t  I e x p r e s s  m y  s u p p o r t  f o r  t h e  a d o p t i o n  o f

a  p r o c u r e m e n t  c o d e  p a t t e r n e d  a f t e r  t h e  " M o d e l  P r o c u r e m e n t  C o d e  

f o r  S t a t e  a n d  L o c a l  G o v e r n m e n t s "  p u b l i s h e d  b y  t h e  S e c t i o n  o f  

P u b l i c  C o n t r a c t  L a w  o f  t h e  A m e r i c a n  B a r  A s s o c i a t i o n .  I t  i s  f r o m  

t h i s  c o d e  t h a t  I s u s p e c t  the o r g a n i z a t i o n  i f  n o t  t h e  s u b s t a n c e  

o f  t h e  A l a s k a  B i l l  w a s  d e r i v e d

R e c o g n i z i n g  t h e  n e e d  f o r  a d o p t i o n  o f  u n i f o r m

p r o c u r e m e n t  p r a c t i c e s  i n  A l a s k a  —  a n d  t h e  p e r c e p t i o n  h e l d  b y  

s o m e  t h a t  t h e r e  e x i s t s  a n  e m e r g e n c y  t o  p a s s  s u c h  l e g i s l a t i o n  

b e f o r e  t h e  e n d  o f  t h i s  s e s s i o n  —  I f e e l  t h a t  t h e  l e g i s l a t i o n  i n  

i t s  p r e s e n t  f o r m  w o u l d  c a u s e  m o r e  p r o b l e m s  t h a n  i t  a t t e m p t s  t o  

c u r e .  U n f o r t u n a t e l y  t h e  p r o b l e m s  a r e  s o  m a n y  i n  n u m b e r  a n d  s o

D e a r  R e p r e s e n t a t i v e  M i l l e r



H o n o r a b l e  M .  M i k e  M i l l e r  

A p r i l  2 9 ,  1 9 8 6  

P a g e  T w o

s u b s t a n t i a l  a s  t o  m a k e  i t  h i g h l y  u n l i k e l y  t h a t  a  " f i x "  c o u l d  b e  

a f f e c t e d  b y  a m e n d m e n t s .  F o r  t h a t  r e a s o n  I w o u l d  u r g e  t h a t  t h e  

B i l l  n o t  b e  r e p o r t e d  f r o m  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e  t h i s  

s e s s i o n  o f  t h e  L e g i s l a t u r e  a n d  t h a t  t h e  i n t e r i m  b e t w e e n  t h i s  

s e s s i o n  a n d  t h e  n e x t  b e  u s e d  t o  d e v e l o p  n e e d e d  r e f i n e m e n t s .

B e c a u s e  o f  t h e  s h o r t n e s s  o f  t i m e  a v a i l a b l e  t o  m e  I w i l l  

n o t  t h o r o u g h l y  a d d r e s s  t h e  a d m i n i s t r a t i v e  a d j u d i c a t i o n  

p r o v i s i o n s  o f  t h e  l e g i s l a t i o n .  I a m  i n  a g r e e m e n t  w i t h  t h e  v i e w s  

p r e v i o u s l y  e x p r e s s e d  t o  t h e  l e g i s l a t u r e  b y  t h e  A l a s k a  C h a p t e r  o f  

t h e  A s s o c i a t e d  G e n e r a l  C o n t r a c t o r s  o f  A m e r i c a .  A G C  c o r r e c t l y  

n o t e d  t h a t  t h e  p r e s e n t  v e r s i o n  o f  t h e  l e g i s l a t i o n  w o u l d  i n v e s t  

i n  t h e  C o m m i s s i o n e r  o f  A d m i n i s t r a t i o n  o r  t h e  C o m m i s s i o n e r  o f  t h e  

D e p a r t m e n t  o f  T r a n s p o r t a t i o n / P u b l i c  F a c i l i t i e s  t h e  m u l t i p l e  

r o l e s  o f  p r o s e c u t o r ,  j u d g e  a n d  j u r y .  T h i s  i s  a  r a d i c a l  

d e p a r t u r e  f r o m  t h e  p h i l o s p h y  o f  t h e  m o d e l  p r o c u r e m e n t  c o d e  w h i c h  

c o n t e m p l a t e s  t h a t  t h e  a d m i n i s t r a t i v e  p r o c e e d i n g s  ( i n t e n d e d  t o  

r e m o v e  c o n s t r u c t i o n  d i s p u t e s  f r o m  t h e  e x p e n s i v e  j u d i c i a l  a r e n a )  

b e  a d m i n i s t e r e d  b y  a u t o n o m o u s  a n d  i n d e p e n d e n t  h e a r i n g  o f f i c e r s  

a n d  t r i b u n a l s .  I c o n c u r  w i t h  t h e  v i e w s  e x p r e s s e d  b y  A G C  i n  t h i s  

r e g a r d  a n d  w o u l d  a d d  t h a t  i t  s e e m s  h i g h l y  i m p r o b a b l e  t o  m e  t h a t  

a n  A l a s k a  c o u r t  w o u l d  f i n d  t h e  r e s u l t  o f  s u c h  p r o c e e d i n g s  

c o n s i s t e n t  w i t h  r e q u i r e m e n t s  o f  p r o c e d u r a l  d u e  p r o c e s s .

I w o u l d  v e r y  m u c h  a p p r e c i a t e  y o u r  l o d g i n g  t h i s  l e t t e r  

t o g e t h e r  w i t h  t h e  a t t a c h e d  a b b r e v i a t e d  a n a l y s i s  i n  t h e  r e c o r d  o f  

h e a r i n g s  b e f o r e  y o u r  C o m m i t t e e .  I h a v e  p r o v i d e d  e a c h  m e m b e r  a  

c o p y  f o r  p e r s o n a l  r e f e r e n c e .

S i n c e r e l y  y o u r s ,

KDJ/spd 
E n c :



B y  K o p o n e n

P R O P O S E D  A M E N D M E N T S  T O  C S S B  341 - P R O C U R E M E N T

P. 20, l i n e  24 -

add "an a d d e d "  b e t w e e n  "as" &  "factor". D e l e t e  "a"

P. 20, li n e  28 -

d e l e t e  the w o r d  " s u f f i c i e n t l y " ,  add the w o r d  " t h o r o u g h l y "

Page 21, l i n e  4 -

d e l e t e  "at l e ast one p e r s o n  w h o  is" a n d  a d d  "a m a j o r i t y  of 

p e r s o n s  w h o  are", d e l e t e  the last w o r d  o n  line 4, "the"

Page 21, 1 ine 5 & 6

d e l e t e  the re s t  of the s e n t e n c e  a f t e r  the w o r d  " s e r v i c e s "  and 

put a p e r i o d  a f t e r  " s e r v i c e s " .

Page 21, line 7

in s e r t  a n e w  s e c t i o n  (d), and r e l e t t e r  e x i s t i n g  (d) to 

(e) and r e l e t t e r  e x i s t i n g  (e) and (f) a c c o r d i n g l y  to (f) 

and (g ).

\ ( £ )( 4 )  The c o n s i d e r a t i o n  o f  p r i c e  u n d e r  o f  t h i s  s e c t i o n  a s  a
f a c t o r  i n  t h e  s e l e c t i o n  o f  a r c h i t e c t u r a l ,  e n g i n e e r i n g ,  and l a n d  s u r ­
v e y i n g  s e r v i c e s  may n o t  e x c e e d  20  p e r c e n t  o f  t h e  s c o r i n g  f o r m u l a  u s e d  
i n  e v a l u a t i n g  p r o p o s a l s .  The s t a t e  a g e n c y  s h a l l  b a s e  t h e  e v a l u a t i o n  
o f  p r i c e  o n  a p r e v i o u s l y  e s t a b l i s h e d  s c h e d u l e  t h a t  o b j e c t i v e l y

c o r r e l a t e s  p r i c e  w i t h  p o i n i
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MEMORANDUM A p r i l  2 1 ,  1 9 8 6

TO: THE HONORABLE KATIE HURLEY
CHAIRMAN. HOUSE STATE AFFAIRS COMMITTEE

FROM: W a r r e n  W. E n d i c o t t ,  E x e c u t i v e  D i r e c t o r  1

SUBJECT: Amend CSSB 3 4 1 ( J u d ) a m

T h i s  i s  t o  r e q u e s t  amendment  o f  CSSB 3 4 1 ( J v d ) a m ,  " T h e  S t a t e  
p r o c u r e m e n t  c o d e "  a s  i t  p e r t a i n s  t o  t h e  L e g i s l a t u r e .

B e c a u s e  o f  t im e  c o n s t r a i n t s  i n  t h e  l e g i s l a t i v e  b r a n c h  and  c o s t  
s a v i n g s  by n o t  a lw a y s  u s i n g  t h e  S t a t e  c o n t r a c t  a w a r d ,  i t  i s  
r e q u e s t e d  t h a t  t h e  l a n g u a g e  i n  AS 3 6 . 3 0 . 0 2 0  be amended a s  
f o l l o w s :

" S e c .  3 6 . 3 0 . 0 2 0 .  LEGISLATURE.  The L e g i s l a t i v e  
C o u n c i l  s h a l l  a d o p t  p r o c e d u r e s  t o  g o v e r n  t h e  p r o c u r e m e n t  o f  
s u p p l i e s ,  s e r v i c e s ,  p r o f e s s i o n a l  s e r v i c e s ,  and  c o n s t r u c t i o n  
by t h e  l e g i s l a t u r e ,  l e g i s l a t o r s ,  and l e g i s l a t i v e  a g e n c i e s  and  
c o m m i t t e e s .  The p r o c e d u r e s  mu s t  be b a s e d  on  t h e  c o m p e t i t i v e  
p r i n c i p l e s  e s t a b l i s h e d  u n d e r  t h i s  c h a p t e r  and  mu s t  be  a d a p t e d  
t o  t h e  s p e c i a l  n e e d s  o f  t h e  l e g i s l a t i v e  b r a n c h  a s  d e t e r m i n e d  
by t h e  L e g i s l a t i v e  C o u n c i l  [ s u b s t a n t i a l l y  e q u i v a l e n t  t o  t h e  
p r o c e d u r e s  p r e s c r i b e d  i n  t h i s  c h a p t e r ] . "

WWE: mm



FROM A SSOCIATED GENEPAL 
CONTRACTORS

A M E N D M E N T S  

C S S B  3 4 1 ( J u d )  a m

P a g e  1 0 ,  l i n e  2 0  t h r o u g h  P a g e  1 2 ,  l i n e  1:

D e l e t e  a l l  m a t e r i a l

#2

P a g e  1 5 ,  l i n e  2 6 - 2 8 :

D e l e t e :

" ( 4 )  i s  i n c o r p o r a t e d  u n d e r  t h e  l a w s  o f  t h e  s t a t e ,  i s  a 

s o l e  p r o p r i e t o r s h i p ,  a n d  t h e  p r o p r i e t o r  i s  a  r e s i d e n t  o f  t h e  

s t a t e  o r  i s  a  p a r t n e r s h i p ,  a n d  a l l  p a r t n e r s  a r e  r e s i d e n t s  o f  t h e  

s t a t e ;  a n d "

# 3

P a g e  1 6 ,  l i n e  8:

A d d  a  n e w  s u b s e c t i o n  (d)

"(d) T h e  p r o v i s i o n s  o f  (b) o f  t h i s  s e c t i o n  d o  n o t  a p p l y  t o  

c o n s t r u c t i o n  c o n t r a c t s  f o r  h i g h w a y s  a n d  p u b l i c  w o r k s  i f  t h e  

c o n s t r u c t i o n  c o n t r a c t  e x c e e d s  $ 5 , 0 0 0 . "

# 4

P a g e  5 1 ,  l i n e  2 0 :

D e l e t e :

" ( 1 )  g r a n t s ; "

R e n u m b e r  f o l l o w i n g  s e c t i o n s  a c c o r d i n g l y .

#1



P a g e  5 4 ,  L i n e  2 0 :

A f t e r  t h e  w o r d  " f o r "  D e l e t e :

" t h e  U n i v e r s i t y  o f A l a s k a , "

# 7

P a g e  5 4 ,  L i n e  2 1 .

A f t e r  t h e  w o r d  " A u t h o r i t y "  D e l e t e :

" a n d  t h e  A l a s k a  R a i l r o a d  C o r p o r a t i o n ;

#6



FRCM ARECA

A m e n d m e n t  C S S B  3 4 1

5 2 ,  a f t e r  l i n e  6, a d d  a n e w  i t e m  ( 13) t o  r e a d :

( 1 3 )  a c q u i s i t i o n s  o r  c o n t r a c t s  b y  u t i l i t i e s  w h o  

o p e r a t e  a n d  m a i n t a i n  s t a t e  f a c i l i t i e s  u n d e r  c o n t r a c t  w i t h  

t h e  A l a s k a  P o w e r  A u t h o r i t y .



Rxich V
Juneau. Alasn.i 99811 
(907) 465-4930/4941

Alaska State Legislature
Representative M ike Davis

Interim Office:
P.O. Box 81435 
Fairbanks. Alaska 99708

TO:

DATE: M a r c h  6, 1986

RE: SB 341-An A ct relating to state p ro cu r e m e n t  practices
and procedures; and providing for an effective date.

FROM: R eh
tor M tt Rodey, Chairman, J u d i c ia ry  Committee

.vis

A tt ac he d plea se  find a letter originally ad dr es se d to Senator 
J an Faiks who at the time was working on the dr af t for what 
w ould b e co me  SB 341, the procurement bill. The letter is from 
a cons ti tu en t of mi ne  who also forwarded a co py  to m y  office.

The xssue that Mr. M i ll er  brought up, that the lowest bidder 
may not be the best qualified to perform a v e r y  specialized 
and po te n t i a l l y  dangerous service, is a va li d one. I think it 
u n fortunate that this was not addressed w he n  the bill was 
initially drafted.

I hope that' you will consider Mr. Miller's co mments whe n the 
Senate J u d i c i a r y  Co mm ittee takes up this bill. I w ou ld  
encourage you to consult with some of the k n o w le dg ea bl e 
pr of es si on al s  in the Alaska Department of Fish and Game. I am 
certain they will co ncur that there is a need for flexibility 
in the p r o c u r e m e n t  of this type of service.



CARIBOO AIR SERVICE
DENNIS C. MILLER 
P.O. Box 2648
Fairbanks. AK 99707 (907) 479-2189

Senator Jan Faika D e c e m b e r  16, 1385

1024 W. 6th Ave Suite 305 

Anchorage, AK 99501

Dear Sena t o r  Faiks,

On October 30, 1985, I spoke to Jens Z ehbe about a s e r i o u s

reserv a t i o n  I h ave about the draft state p r o c u r e m e n t  p r a c t i c e s  

bill. I wanted to share these concerns with you, and to docum e n t  

them via m emos writ t e n  within the Alaska D e p a r t m e n t  of Fish and 

Game.

I spoke to J ens about the critical need to p r o v i d e  an e x c e p t i o n  

within the p r o c u r e m e n t  bill for Alaska D e p a r t m e n t  of Fish and 

Game t e c h n i c i a n s  and b iologists when they are p r o c u r i n g  

sp e c i a l i z e d  a i r craft charter s e r vices for fish and w i l d l i f e  

survey work. Being forced to fly with the lowest bi d d e r  is an 

un t enable and p o t e n t i a l l y  life endangering situation.

It is my u n d e r s t a n d i n g  that ADFS.G biologists have the highest 

fatality rate of any group of state employees. T h i s  is a result 

of aircraft ac c i d e n t s  while performing s o m e t i m e s  h a z a r d o u s  survey 

work. The e n c l o s e d  memos speak effectively to that point, and I 

urge that you pers o n a l l y  take the time to rea d  e ach of them 

carefully. We are not talking here about s t a t e  o f f i c e s  buying 

office machines, or about a paving contract - human lives are 

literally at stake. In the draft p rocurement bill I can find 

no ex c e p t i o n  or allowance for this reality.

I am a p r o f e s s i o n a l  pilct. Caribou Air S e r v i c e  was fo r m e d  three 

years ago, with myself as tie only pilot. More than 9 0 V. of my 

business is fl y i n g  highly specialized fish and w i l d l i f e  survey 

work for s tate and federal agencies. I have been f o r t u n a t e  enough 

to be one of the very few p i l o t s d e s s  than five) in the Interior 

with whom A D F & G  b i o l o g i s t s  feel c o m f o r t a b l e  flying. As a 

pilot, I can c e r t a i n l y  conf i r m  that much of the w i l d l i f e  survey 

flying I do is indeed p o t e n tially life engdangeri.ng. I know if I 

were the p a s s e n g e r  on many survey flights I w o u l d  r e f u s e  to 

p a r t i c i p a t e  u n l e s s  I c ould fly with one of t hose few pilots in the 

Interior I knew sp e c i a l i z e d  in such work.

As some of the e n c l o s e d  memos point out, in most i n s t a n c e s  

forcing b i o l o g i s t s  to fly with the lowest b i d d e r  w ould in reality 

cost the s t a t e  more money, to say nothing of the s a f e t y  f a *‘ors

located 30 r a d i o  c o l lared moose. Because of my years of radio 

tracking e x p e r i e n c e  I was able to fly d i r e c t l y  to each animal.



The fli g h t  took 6.5 hours or $806.00 at my curr e n t  rate of 

S124.00/hr. Lets assume the biologist was f o r c e d  to fly with a 

low b i d d e r  at $ 1 2 0 . 00/hr. I can guarantee you, and any biologist 

will confirm, that an inexperienced s u r v e y  pilot w ould take at least 

minutes l o n g e r  per moose, resulting in a f l i g h t  of 7.5 hours at 

S120. 00/hr, or $900.00 total. The current d r a f t  p r o c u r e m e n t  bill 

would h a v e  cost the state an additional $ 9 4 . 0 0  and p o t e n t i a l l y  

put the b i o l o g i s t ' s  life in jeopardy. On a s p a w n i n g  sa l m o n  survey, 

missing o n e  bend in a stream would s e r i o u s l y  c o m p r o m i s e  the data 

being collected, and wo Jld mean an a d d i t i o n a l  1-2 m i n u t e s  to 

re-fly the bend, and there are hundreds of bends on one typical 

flight.

As for m y s e l f  and Cari b o u  Air Service, I a m  ma k i n g  a 

living < a l b e i t  a meager one) providing h i g h l y  s p e c i a l i z e d  wildlife 

survey work. I plan to c o n tinue to be a v a i l a b l e  for t h i s  work for 

the f o r s e e a b l e  future. I cannot afford, however, to be forced 

into a "rate war" to make sure I am the l o w e s t  bidder to comply 

with a s t a t e  procurement code that doesn't provide for the 

facts and e m o t i o n s  stated herein and in the e n c l o s e d  memos.

Those ver y  few of us who specialize in w i l d l i f e  survey flying are 

in b u s i n e s s  for ourselves. When a biologist c a l l s  for a flight he 

knows who he will get for a pilot. There is no pilot turnover 

when you a r e  in business for yourself, by yourself. As you may be 

aware, t h e r e  is an e x tremely high rat' of p ilot t u r nover in the 

air taxi b u s i n e s s  in general, certainly a c o n t r i b u t i n g  factor to 

the high a c c i d e n t  rate in Alaska. Forcing A D F & G  b i o l o g i s t s  to expose 

themselves to inexperienced pilots because o f  a low bid 

r e s t r iction is ill advised at best, life t h r e a t e n i n g  at worst.

It is i m p e r a t i v e  that there be an exception for aerial survey 

work in th e  s tate procurement bill. As s t a t e d  above and in the 

enclosed memos, it is easy to document and c o n f i r m  that money is 

actually s a v e d  by flying with experienced s u r v e y  pilots, even if 

their h o u r l y  rates may be a few dollars higher. We must be 

allowed to stay in business o provide critical, highly 

s p e c i a l i z e d  wildlife survey flying. Furthermore, A DF&G biologists 

must be a l l o w e d  to ch o o s e  their own pilots, u n r e s t r i c t e d  by a 

procurement code that in reality can e n d a n g e r  their lives and at 

the same t i m e  cost the state more money.



This past y e a r  you spent a considerable a m o u n t  of time on the 

impeachment proceedings. A man's career was a t  stake. Now you are 

dealing w i t h  an issue where human lives are p o t e n t i a l l y  at stake. 

An exception must be made in the procurement bill allowing 

ADF&G b i l o g i s t s  to choose their own pilots f o r  c r i t i c a l  survey 

work.

I am sure y o u  are inundated with memos in t h e  c o u r s e  of your 

work. u r g e  you to take whatever time is n e c e s s a r y  to read the 

enclosed, h o w e v e r .  You may contribute to s a v i n g  a s tate 

employee's life.

If I can p r o v i d e  any more information, p l e a s e  cont a c t  me.

v

Dennis Miller

cc  ̂ R e p r e s e n t a t i v e  Mike Davis

Don C o l l i n g s w o r t h ,  Commissioner, ADF&G 

Dick Bish o p ,  Regional Supervisor, ADF&G



H o n o r a b l e  J o h n  S u n d
Alaska H o u s e  o f  R e p r e s e n t a t i v e s
Re: H C S  C S S B  3 4 1 (SA), p r o c u r e m e n t

M a y  8, 1986 
P a g e  J 2

r

T h e  i n t e n t  is t o  m a k e  these p r o v i s i o n s  c o n s i s t e n t  w i t h  
SB 204. I f  t h a t  b i l l  is s c h e d u l e d  for. p a s s a g e ,  sec. 270 s h o u l d  
be d e l e t e d .

(4) G r a n t s .  S e c s .  3 6 . 3 0 . 8 5 0 ( b ) ( 1 ) ,  3 6 . 3 0 . 9 9 0 ( 1 0 ) .

T h e  p r o c u r e m e n t  c o d e  does n o t  a p p l y  to g r a n t s .  H o w ­
ever, t h e  d e f i n i t i o n  o f  " g r a n t "  has b e e n  c o n t r o v e r s i a l .  By  f l o o r  
a m e n d m e n t ,  t h e  S e n a t e  a d o p t e d  a n e w  d e f i n i t i o n  o f  " g r a n t "  w h i c h
reads as f o l l o w s :

,  • •• •

(10) " g r a n t "  m e a n s  p r o p e r t y  f u r n i s h e d  b y  
t h e  s t a t e ,  w h e t h e r  r e a l  or  p e r s o n a l ,  d e s i g n a t e d  by 
law, i n c l u d i n g  a n  a p p r o p r i a t i o n  A c t ,  as a g r a n t ;

House S t a t e  A f f a i r s  a d o p t e d  t h e  f o l l o w i n g  d e f i n i t i o n :

(10) " g r a n t "  m e a n s  t h e  f u r n i s h i n g  o f  f i­
n a n c i a l  or o t h e r  a s s i s t a n c e  b y  a n  a g e n c y  to a p e r­
s o n  f o r  a p u b l i c  p u r p o s e  a u t h o r i z e d  b y  law; it 
d o e s  n o t  I n c l u d e  a n  a w a r d  w h o s e  p r i m a r y  p u r p o s e  is 
t o  p r o c u r e  g o o d s  or  s e r v i c e s  f o r  t h e  d i r e c t  a d m i n­
i s t r a t i o n  o r  o p e r a t i o n  o f  s t a t e  g o v e r n m e n t ;

This o f f i c e ^ p r e f e r s  t h e  s t a t e  a f f a i r s  a m e n d m e n t .

(5) JInvestraent t r a n s a c t i o n s .  A  n e w  m a t t e r  h a s  a r i s e n  
w hich i h v n l v e s / a  s u b s t a n t i a l  a m o u n t  o f  m o n e y  a n d  p u r c h a s i n g  d e c i­
sions whicMv-are r e q u i r e d  b y  t h e  e c o n o m y  r a t h e r  t h a n  t h e  d a y - t o -  
day needs o f  s t a t e  g o v e r n m e n t .

T h e  p e r m a n e n t  f u n d  c o r p o r a t i o n  r e q u e s t s  t h e  f o l l o w i n g  
a m e n d m e n t  t o  sec, 3 6 . 3 0 . 8 5 0 ( b ) :  " p u r c h a s e s  o f  i n c o m e  p r o d u c i n g
assets for* t h e  s t a t e  t r e a s u r y  o r  a p u b l i c  c o r p o r a t i o n  o f  the------
state." T h i s  w o u l d  e x e m p t  c e r t a i n  i n v e s t m e n t s  f r o m  the p r o c u r e­
ment code. C o m p e t i t i o n  u s u a l l y  is n o t  a p p r o p r i a t e  f o r  t h e s e  p u r­
chases b e c a u s e  the v a l u e  o f  f i n a n c i a l  i n s t r u m e n t s  is d i c t a t e d  b y  
the f i n a n c i a l  m a r k e t s .

S i n c e r e l y  y o u r s ,

HAROLD M. BROWN 
ATTORNEY GENERAL

J^rfes L. B a l d w i n  
A s s i s t a n t  A t t o r n e y  G e n e r a l
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C h an ge s in p r o p o s e d  J u d i c i a r y  CS
P r e p a r e d  b y  Rep, S u n d ' s  office

P ag e 2, b e g i n n i n g  line 27: adds l a n g u a g e  t h a t  allow s the 
d e c i s i o n s  r e q u i r e d  b y  the bill to b e  m a d e  by t he o f f i ce rs  of 
t h e  Un iv er s i t y ,  r a t h e r  tha n the B o a r d  of Regents, w h i c h  meets 
o n l y  fou r t i m e s  p e r  year.

Page 10, l in e 1 a f t e r  "when rates a re f i x e d  b y  law or 
o rd in a n c e "  a dd "and no co mp et i t i v e  a l t e r n a t i v e  exists;"

R e q u e s t e d  b y  GCI, it allows for a s i t u a t i o n  w h i c h  oc curs w i t h  
u tilit ie s,  w h e r e  r at e s m i g h t  be fixed, b u t  c o m p e t i t i o n  still 
exists, b e c a u s e  of t i e r e d  rate structures.

Pa ge  10, lin e 22 c h a n g e  from "the a p p a r e n t  l o w  bidd er "  to "the 
t wo a p p a r e n t  low bid de rs "

Insu re s t h a t  if p r o b l e m s  p r e c l u d e  t h e  u s e  of t he lowes t  
bidder, t h e  s e c o n d  l owest b i d d e r  w i l l  n o t  h a v e  an o p p o r t u n i t y  
to b i d  shop.

P ag e 17, l i n e  14 c h a n g e  "design and c o n s t r u c t i o n "  to 
" d e s i g n / b u i l d "

R e q u e s t e d  b y  DOT/PF, w h o  feel that " c o n s t r u c t i o n "  h a s  a 
b r o a d e r  d e f i n i t i o n  t h a n  "build" to a c o ntractor.

Page 23, b e g i n n i n g  line 3 insert a n e w  s u b s e c t i o n  (d) to read: 
P r o c u r e m e n t  r e q u i r e m e n t s  m a y  not b e  a r t i f i c i a l l y  divided, 
fragmented, a g g r e g a t e d  or s t r u c t u r e d  so as t o  c o n s t i t u t e  a 
p u r c h a s e  u n d e r  this s e c ti on  or to c i r c u m v e n t  the s ource 
s e l e c t i o n  p r o c e d u r e s  r e q u ir ed  b y  AS 36.30.270.

T a k e s  t h e  l a n g u a g e  b e g i n n i n g  on p a g e  23, lin e 28 u n d e r  Small 
P r o c u r e m e n t s  an d us e s it here, p l u s  t h e  w o r d  "aggregated".

Page 24, on l ines 9 a n d  12, r e p l ac e " D e p a r t m e n t  of Law" w i t h  
" A t t o rn e y G e n e ra l"

C l a r i f i c a t i o n  r e q u e s t e d  b y  t he U n i v e r s i t y  of Alaska.

P ag e 52, b e g i n n i n g  li ne  21 insert a n e w  s u b s e c t i o n  (13) to 
read: p u r c h a s e s  of incom e p r o d u c i n g  a s s e t s  for the s ta te  
t r e a s u r y  o r  a p u b l i c  c o r p o r a t i o n  of t h e  state.

R e q u e s t e d  b y  th e P e r m a n e n t  Fu n d C o r po ra t io n,  it will excl ud e 
p u r c h a s e s  of suc h  t h i n g s  as stocks a n d  b o n d s  b y  the P e r m a n e n t  
Fu nd  Corp or at io n , A H F C  and t he state treasury.

Page 56, b e g i n n i n g  line 6, d e l e t e  s u b s e c t i o n  (10) and replace 
w i t h  a n e w  s u b s e c t i o n  (10) t o  read: "grant" m e a n s  p r o p e r t y  
f u r n i sh e d b y  th e  state, w h e t h e r  real or p er sonal, d e s i g n a t e d  
by law, i n c l u d i n g  an a p p r o p r i a t i o n  Act, as a grant;

Page 91, c h a n g e s  the da te s  of the v a r i o u s  p r o v i s i o n s  t o  6 
m o n t h s  l a t e r  t h a n  the S t at e A f f a i r s  v e r s i o n  a nd d e la y s a 
r e p or t o n  i m p l e m e n t a t i o n  so that t he r e p o r t  is m o r e  r e l e v a n t  
for l e g i s l a t i v e  purposes.
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O r i g i n a l  sponsor: R u les C o m m i t t e e
By R e q u e s t

IN T H E  S E N A T E  BY T H E  J U D I C I A R Y  C O M M I T T E E

H O U S E  CS F O R  CS F O R  S E N A T E  BI L L  NO. 341 (Judiciary)

IN T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A S K A

F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A B I L L

For an A c t  entitled: "An A c t  r e l a t i n g  to s t ate p r o c u r e m e n t  p r a c t i c e s  and

p r o c e d u r e s ;  a n d  p r o v i d i n g  fo±. an e f f e c t i v e  date."

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF ALASKA:

. * S e c t i o n  1. PURPOSE. T h i s  A c t  shall be c o n s t r u e d  a n d  a p p l i e d  to 

p r o m o t e  its u n d e r l y i n g  p u r p o s e s  and polic i e s .  T h e  u n d e r l y i n g  p u r p o s e s  and

p o l i c i e s  of this A c t  are to

(1) simplify, clarify, a n d  m o d e r n i z e  the l a w  g o v e r n i n g  p r o­

cur e m e n t  b y  the state;

(2) e s t a b l i s h  c o n s i s t e n t  p r o c u r e m e n t  p r i n c i p l e s  for all b r a n c h e s  

of s t ate g overnment;

(3) p r o v i d e  for i n c r e a s e d  p u b l i c  c o n f i d e n c e  in the p r o c e d u r e s  

f o l l o w e d  in state p r o c u r e m e n t ;

(4) e n s u r e  the f a i r  a n d  e q u i t a b l e  t r e a t m e n t  of all p e r s o n s  w h o  

deal w i t h  the p r o c u r e m e n t  s y s t e m  of the state;

(5) p r o v i d e  i n c r e a s e d  e c o n o m y  in s t ate p r o c u r e m e n t  a c t i v i t i e s  

and m a x i m i z e  to the f u l l e s t  e x t e n t  p r a c t i c a b l e  the p u r c h a s i n g  v a l u e  of 

s t ate funds;

(6) f o s t e r  e f f e c t i v e  b r o a d - b a s e d  c o m p e t i t i o n  w i t h i n  the free 

e n t e r p r i s e  system;

(7) p r o v i d e  s a f e g u a r d s  f o r  the m a i n t e n a n c e  of a p r o c u r e m e n t  

s y s t e m  of q u a l i t y  and integrity;

(8) p e r m i t  the c o n t i n u e d  d e v e l o p m e n t  of state p r o c u r e m e n t  p r a c­

tices and policies; and

(9) e l i m i n a t e  a n d  p r e v e n t  d i s c r i m i n a t i o n  in s tate c o n t r a c t i n g

-1- H C S  CS S B  3 4 1 (Jud)
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b e c a u s e  of race, religion, color, n a t i o n a l  origin, sex, age, m a r i t a l  s t a­

tus, p r e gnancy, p a r e n t h o o d ,  h a n d i c a p ,  or p o l i t i c a l  a f f i l i a t i o n .

Sec. 2. AS 36 is a m e n d e d  b y  a d d i n g  a n e w  c h a p t e r  to read:

C H A P T E R  30. S T A T E  P R O C U R E M E N T  CODE.

A R T I C L E  1. O R G A N I Z A T I O N  OF S T A T E  P R O C U R E M E N T .

Sec. 36.30.005. C E N T R A L I Z A T I O N  OF  P R O C U R E M E N T  A U T H O R I T Y .  (a) 

E x c e p t  as o t h e r w i s e  p r o v i d e d ,  all rights, powers, duties, and a u t h o r­

ity r e l a t i n g  to the p r o c u r e m e n t  of supplies, servi c e s ,  a n d  p r o f e s­

sional services, and the c o n t r o l  o v e r  supplies, s e r v i c e s ,  a n d  p r o f e s­

sional se r v i c e s  v e s t e d  in or e x e r c i s e d  b y  an a g e n c y  on  J a n u a r y  1, 

1987, are t r a n s f e r r e d  to the c o m m i s s i o n e r  of a d m i n i s t r a t i o n  and to the 

c h i e f  p r o c u r e m e n t  o fficer. A u t h o r i t y  g r a n t e d  u n d e r  this s u b s e c t i o n  

shall be e x e r c i s e d  in a c c o r d a n c e  w i t h  this chapter.

(b) E x c e p t  as o t h e r w i s e  provided, all rights, powers, duties, 

and a u t h o r i t y  r e l a t i n g  to the p r o c u r e m e n t  of c o n s t r u c t i o n  a n d  p r o c u r e­

ments of e q u i p m e n t  or s e r v i c e s  for the s t a t e  e q u i p m e n t  f l e e t  a n d  the 

c o n trol o v e r  c o n s t r u c t i o n  o f  s t a t e  f a c i l i t i e s  and the s t a t e  e q u i p m e n t  

fleet v e s t e d  in or e x e r c i s e d  b y  an a g e n c y  on J a n u a r y  1, 1987, are 

t r a n s f e r r e d  to the c o m m i s s i o n e r  of t r a n s p o r t a t i o n  a n d  p u b l i c  

facilities, s u b j e c t  to r e g u l a t i o n s  a d o p t e d  b y  the c o m m i s s i o n e r  of 

a d m i n i s t r a t i o n u N o t w i t h s t a n d i n g  AS 44.71.010, a u t h o r i t y  r e l a t i n g  to 

dispo s a l s  f r o m  the s t a t e  e q u i p m e n t  f l eet is v e s t e d  in the the 

c o m m i s s i o n e r  of  t r a n s p o r t a t i o n  and p u b l i c  f a c i l i t i e s ,  s u b j e c t  to 

r e g u l a t i o n s  a d o p t e d  b y  the c o m m i s s i o n e r  of a d m i n i s t r a t i o n .  A u t h o r i t y  

g r a n t e d  u n d e r  this s u b s e c t i o n  shall be e x e r c i s e d  in a c c o r d a n c e  w i t h  

this chapter.

(c) N o t w i t h s t a n d i n g  o t h e r  p r o v i s i o n s  of law, all rights, powers, 

duties, and a u t h o r i t y  r e l a t i n g  to the p r o c u r e m e n t  o f  supplies, s e r v i­

ces, p r o f e s s i o n a l  services, a n d  c o n s t r u c t i o n  a n d  the d i s p o s a l  of

HCS CSSB 341(Jud) -2-
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s u p p l i e s  for the U n i v e r s i t y  of A l a s k a  are t r a n s f e r r e d  to the B o a r d  of 

R e gents. To the m a x i m u m  e x t e n t  possible, a u t h o r i t y  g r a n t e d  u n d e r  this 

s u b s e c t i o n  s hall be  e x e r c i s e d  in a c c o r d a n c e  w i t h  this chapter. The 

B o a r d  of  R e g e n t s  shall a d o p t  r e g u l a t i o n s  u n d e r  this s u b s e c t i o n  that 

are s u b s t a n t i a l l y  e q u i v a l e n t  to the r e g u l a t i o n s  a d o p t e d  b y  the c o m m i s­

si o n e r  of a d m i n i s t r a t i o n  to i m p l e m e n t  this chapter. F o r  the p u r p o s e s  

of  this subse c t i o n ,  u n l e s s  the c o n t e x t  o t h e r w i s e  requires, in this 

c h a p t e r

(1) " a g e n c y "  m e a n s  a s u b u n i t  of the U n i v e r s i t y  of A l a s k a ;

(2) " a t t o r n e y  g e n e r a l "  m e a n s  the p r e s i d e n t  o f  the 

U n i v e r s i t y  of Alaska;

(3) " c h i e f  p r o c u r e m e n t  o f f i c e r "  m e a n s  a p e r s o n  d e s i g n a t e d  

b y  he p r e s i d e n t  of the U n i v e r s i t y  of A l a s k a  w h o s e  q u a l i f i c a t i o n s  are 

s u b s t a n t i a l l y  e q u i v a l e n t  to those p r o v i d e d  in AS  3 6 . 3 0 . 0 1 0 ( a ) ;

(4) " c o m m i s s i o n e r , "  " c o m m i s s i o n e r  of a d m i n i s t r a t i o n , "  or 

" c o m m i s s i o n e r  o f  t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s "  m e a n s  the B o a r d  

of R e g e n t s  or the p r e s i d e n t  of  the U n i v e r s i t y  o f  A l a s k a  if sc 

d e s i g n a t e d  b y  the B o a r d  of  R e g e n t s  b y  r e g u l a t i o n s  a d o p t e d  u n d e r  this 

subsection;

(5) " d e p a r t m e n t "  m e a n s  the U n i v e r s i t y  of  Alaska.

Sec. 3 6 . 30.010. C H I E F  P R O C U R E M E N T  O F FICER. (a) T h e  c o m m i s­

si o n e r  shall a p p o i n t  to the p a r t i a l l y  e x e m p t  s e r v i c e  the c h i e f  p r o­

cu r e m e n t  o f f i c e r  o f  the state. The c h i e f  p r o c u r e m e n t  'officer m u s t  

h a v e  at l e ast five y e a r s  of p r i o r  e x p e r i e n c e  in p u b l i c  p r o c u r e m e n t ,  

i n c l u d i n g  large s cale p r o c u r e m e n t  of supplies, services, or p r o f e s­

siona l  services, a n d  m u s t  b e  a p e r s o n  w i t h  d e m o n s t r a t e d  e x e c u t i v e  and
• . .  i «

o r g a n i z a t i o n a l  ability. T h e  c h i e f  p r o c u r e m e n t  o f f i c e r  m a y  be r e m o v e d  

by  the c o m m i s s i o n e r  o n l y  for cause. The te r m  of o f f i c e  of  the c h i e f  

p r o c u r e m e n t  o f f i c e r  is fo u r  years.

-3- HCS C S S B  3 4 1 (Jud)
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(b) E x c e p t  as o t h e r w i s e  s p e c i f i c a l l y  p r o v i d e d  in this chapter, 

the c hief p r o c u r e m e n t  o f f i c e r  shall

(1) p r o c u r e  or s u p e r v i s e  the p r o c u r e m e n t  of all supplies,

services, and p r o f e s s i o n a l  s e r v i c e s  n e e d e d  by  an agency;

(2) e x e r c i s e  g e n e r a l  s u p e r v i s i o n  a n d  c o n t r o l  o v e r  all

i n v e n t o r i e s  o f  s u p p l i e s  b e l o n g i n g  to an a g e n c y  and p r e s c r i b e  the 

m a n n e r  in w h i c h  s u p p l i e s  s h all be pur c h a s e d ,  d e l ivered, stored, and 

distributed;

(3) p r e s c r i b e  the time, manner, a u t h e n t i c a t i o n ,  and f o r m  of 

m a k i n g  r e q u i s i t i o n s  for s u p p l i e s  a n d  services;

(4/ sell, trade, t r a n s f e r  b e t w e e n  agencies, or  o t h e r w i s e

d i s p o s e  of surplus, o b s o l e t e ,  or u n u s e d  s u p p l i e s  and m a k e  p r o p e r  

a d j u s t m e n t s  in the a c c o u n t s  o f  a g e n c i e s  concerned;

(5) e s t a b l i s h  a n d  m a i n t a i n  p r o g r a m s  for the i nspection, 

testing, a n d  acceptance* of s u p p l i e s  a n d  s e r v i c e s  and the t e s t i n g  of 

sa m ples s u b m i t t e d  w i t h  bids;

(6) p r e s c r i b e  s t a n d a r d  forms for bi d s  a n d  c o n tracts; and

(7) p r o v i d e  for o t h e r  m a t t e r s  that m a y  be n e c e s s a r y  to 

c a r r y  out the p r o v i s i o n s  of this c h a p t e r  a n d  the r e g u l a t i o n s  a d o p t e d  

u n d e r  this chapter.

Sec. 3 6 . 30.015. E X E C U T I V E  B R A N C H  A G E N C I E S .  (a) The c o m m i s­

sio n e r  of t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  m a y  d e l e g a t e  to a n o t h e r  

a g e n c y  the a u t h o r i t y  to c o n t r a c t  f o r  c o n s t r u c t i o n .  B e f o r e  d e l e g a t i n g  

a u t h o r i t y  to an a g e n c y  u n d e r  this s u bsection, the c o m m i s s i o n e r  of 

t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  shall m a k e  a w r i t t e n  d e t e r m i n a­

tion that the a g e n c y  is c a p a b l e  of i m p l e m e n t i n g  the d e l e g a t e d  a u t h o r­

ity. N o t w i t h s t a n d i n g  d e l e g a t i o n  o f  a u t h o r i t y  u n d e r  this s ubsection, 

c o n t r a c t s  for c o n s t r u c t i o n  are g o v e r n e d  b y  this c h a p t e r  and r e g u l a­

tions a d o p t e d  b y  the c o m m i s s i o n e r  of a d m i n i s t r a t i o n  u n d e r  this 
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chapter.

(b) The c o m m i s s i o n e r  of a d m i n i s t r a t i o n  m a y  d e l e g a t e  to an ag e n c y  

the a u t h o r i t y  to c o n t r a c t  for and m a n a g e  services, p r o f e s s i o n a l  s e r v i­

ces, a n d  supplies. N o t w i t h s t a n d i n g  d e l e g a t i o n  of  a u t h o r i t y  u n d e r  this 

subsection, an a g e n c y ' s  e x e r c i s e  of the a u t h o r i t y  is g o v e r n e d  by this 

c h a p t e r  and r e g u l a t i o n s  a d o p t e d  b y  the c o m m i s s i o n e r  u n d e r  this c h a p­

ter. Be f o r e  d e l e g a t i n g  a u t h o r i t y  to an a g e n c y  u n d e r  this subsection, 

the c o m m i s s i o n e r  shall m a k e  a w r i t t e n  d e t e r m i n a t i o n  that the a g e n c y  is 

c a p a b l e  of i m p l e m e n t i n g  the d e l e g a t e d  authority.

(c) The c o m m i s s i o n e r  of  a d m i n i s t r a t i o n  m a y  not d e l e g a t e  the 

a u t h o r i t y  to d i s p o s e  of s u p p l i e s  or the a u t h o r i t y  to a d o p t  r e g u l a t i o n s  

u n d e r  this chapter.

(d) A n  a g e n c y  m a y  n o t  c o n t r a c t  for the ser v i c e s  of legal c o u n s e l  

w i t h o u t  the a p p r o v a l  of the a t t o r n e y  general.

(e) The b o a r d s  of d i r e c t o r s  of the A l a s k a  R a i l r o a d  C o r p o r a t i o n  

and the A l a s k a  S t a t e  H o u s i n g  A u t h o r i t y  shall a d o p t  p r o c e d u r e s  to

g o v e r n  the p r o c u r e m e n t  of  supplies, services, p r o f e s s i o n a l  services, 

and c o n s t r u c t i o n  b y  the cor p o r a t i o n .  The p r o c e d u r e s  m u s t  be

s u b s t a n t i a l l y  e q u i v a l e n t  to the p r o c e d u r e s  p r e s c r i b e d  in this c h a p t e r  

and in r e g u l a t i o n s  a d o p t e d  u n d e r  this chapter.

Sec. 3 6 . 3 0.020. L E G I S L A T U R E .  The L e g i s l a t i v e  C o u n c i l  shall

a dopt and p u b l i s h  p r o c e d u r e s  to g o v e r n  the p r o c u r e m e n t  of  supplies, 

services, p r o f e s s i o n a l  services, a n d  c o n s t r u c t i o n  b y  the l e g i s l a t i v e  

branch. T h e  p r o c e d u r e s  m u s t  b e  b a s e d  on the c o m p e t i t i v e  p r i n c i p l e s  

c o n s i s t e n t  w i t h  this c h a p t e r  and m u s t  b e  a d a p t e d  to the s p e c i a l  n eeds 

of the l e g i s l a t i v e  b r a n c h  as d e t e r m i n e d  b y  the L e g i s l a t i v e  Council.

Sec. 3 6 . 30.030. C O U R T  SYSTEM. T h e  a d m i n i s t r a t i v e  d i r e c t o r  of

courts shall a dopt and p u b l i s h  p r o c e d u r e s  to g o v e r n  the p r o c u r e m e n t  of 

supplies, services, p r o f e s s i o n a l  services, and c o n s t r u c t i o n  by  the
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j u d i c i a l  branch. T h e  p r o c e d u r e s  m u s t  b e  b a s e d  on the c o m p e t i t i v e  

p r i n c i p l e s  c o n s i s t e n t  w i t h  this c h a p t e r  and m u s t  be a d a p t e d  to the 

sp e cial n e eds of the j u d i c i a l  b r a n c h  as d e t e r m i n e d  by the a d m i n i s t r a­

tor of courts.

Sec. 36.30.040. P R O C U R E M E N T  R E G U L A T I O N S .  (a) The c o m m i s s i o n e r  

s hall a d opt r e g u l a t i o n s  g o v e r n i n g  the p r o c u r e m e n t ,  m a n a g e m e n t ,  and 

c o n t r o l  of supplies, services, p r o f e s s i o n a l  s e r v i c e s  and c o n s t r u c t i o n  

b y  agencies. The c o m m i s s i o n e r  m a y  a u d i t  and m o n i t o r  the i m p l e m e n t a­

tion of the r e g u l a t i o n s  and the r e q u i r e m e n t s  o f  this c h a p t e r  w i t h  

r e s p e c t  to u s i n g  agencies.

(b) The c o m m i s s i o n e r  shall adopt r e g u l a t i o n s  p e r t a i n i n g  to the 

f o l l o w i n g :

(1) s u spension, debarment, and r e i n s t a t e m e n t  of p r o s p e c t i v e  

b i d d e r s  and contractors;

(2.) b i d  protests;

(3) c o n d i t i o n s  and p r o c e d u r e s  for the p r o c u r e m e n t  o f  p e r­

ishables a n d  items for resale;

(4) c o n d i t i o n s  a n d  p r o c e d u r e s  for the use of sou r c e  s e l e c­

tion m e t h o d s  a u t h o r i z e d  b y  this chapter, i n c l u d i n g  sole so u r c e  p r o­

curements, e m e r g e n c y  p r o c u r e m e n t s ,  a r d  small p r o c u r e m e n t s ;

(5) the o p e n i n g  or r e j e c t i o n  of bids a n d  offers, and w a i v e r  

of i n f o r m a l i t i e s  in bi d s  a n d  offers;

(6) c o n f i d e n t i a l i t y  of t e c h n i c a l  data a n d  trade secrets 

s u b m i t t e d  b y  ac t u a l  or r ctive b i d d e r s  or offerors;

(7) partial assive, and m u l t i p l e  awards;

(8) storeroc .d i n v e n t o r i e s ,  i n c l u d i n g  d e t e r m i n a t i o n  of 

appropriate: s t o c k  levels ^ a d  the m a n a g e m e n t  of a g e n c y  supplies;

(9) transfer, sa l e  or o t h e r  d i s p o s a l  of supplies;

(10) d e f i n i t i o n s  and c l a sses of c o n t r a c t u a l  ser v i c e s  and
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p r o c e d u r e s  for a c q u i r i n g  them;

(11) p r o v i d i n g  for c o n d u c t i n g  p r i c e  analysis;

(12) u s e  of p a y m e n t  and p e r f o r m a n c e  b onds in c o n n e c t i o n  w i t h  

c o n t r a c t s  for supplies, services, and constr u c t i o n ;

(13) g u i d e l i n e s  for u s e  of cost p r i n c i p l e s  in n e g o t i a t i o n s ,  

adj u s t m e n t s ,  a n d  set t l e m e n t s ;

(14) c o n d i t i o n s  u n d e r  w h i c h  an a g e n c y  m a y  use the ser v i c e s  

of an e m p l o y m e n t  p r o g r a m  as d e f i n e d  u n d e r  AS 36.30. 1 0 0 ( c ) ;

(15) a b i d d e r ' s  or o f f e r o r ' s  duties u n d e r  AS  3 6 . 3 0 . 1 1 5  and 

36.30.210; and

(16) the e l i m i n a t i o n  and p r e v e n t i o n  of  d i s c r i m i n a t i o n  in

state c o n t r a c t i n g  b e c a u s e  of race, religion, color, n a t i o n a l  origin, 

sex, age, m a r i t a l  status, pre g n a n c y ,  p arenthood, h a n d i c a p ,  or p o l i t i­

cal a f f i l i a t i o n .

Sec. 36.30.050. L I S T S  OF CON T R A C T O R S .  (a) The c o m m i s s i o n e r

shall e s t a b l i s h  a n d  m a i n t a i n  lists of  p e r s o n s  w h o  d e s i r e  to p r o v i d e  

supplies, services, p r o f e s s i o n a l  services, or c o n s t r u c t i o n  s e r v i c e s  to 

the state.

(b) A p e r s o n  w h o  d e s i r e s  to b e  on a list s h all s u b m i t  to the 

c o m m i s s i o n e r  e v i d e n c e  of  a v a l i d  A l a s k a  b u s i n e s s  l i c e n s e  t o g e t h e r  w i t h  

a b i e n n i a l  fee e s t a b l i s h e d  b y  r e g u l a t i o n  in an a m o u n t  r e a s o n a b l y

c a l c u l a t e d  to p a y  the costs of a d m i n i s t e r i n g  this section. A  c o n­

st r u c t i o n  c o n t r a c t o r  s hall also sub m i t  a v a l i d  c e r t i f i c a t e  o f  r e g i s­

trati o n  i s s u e d  u n d e r  A S  08.18. T h e  c o m m i s s i o n e r ,  by  r e g u l a t i o n ,  m a y  

r e q u i r e  s u b m i s s i o n  of a d d i t i o n a l  information.

(c) The lists m a y  be u s e d  b y  the c h i e f  p r o c u r e m e n t  o f f i c e r  o r  an 

a g e n c y  w h e n  i s s u i n g  i n v i t a t i o n s  to b i d  or r e q u e s t s  for p r o p o s a l s  u n d e r  

this chapter. The lists m a y . b e  u s e d  by  the L e g i s l a t i v e  Council, the 

c o urt system, the A l a s k a  State H o u s i n g  Aut h o r i t y ,  and the A l a s k a
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R a i l r o a d  C o r p o r a t i o n .

(d) The lists s h all be u s e d  in p r o v i d i n g  n o t i c e  of i n t e n t  to 

m a k e  a small p r o c u r e m e n t  to A l a s k a  b i d d e r s  as d e f i n e d  u n d e r  AS 36.30.- 

170(c). A p r o c u r e m e n t  o f f i c e r  w h o  i n t e n d s  to m a k e  a p r o c u r e m e n t  u n d e r  

AS 3 6 . 3 0 . 3 2 0  shall r e q u e s t  n ames f r o m  the a p p r o p r i a t e  list and the 

d e p a r t m e n t  s h all f u r n i s h  n a m e s  of  A l a s k a  b i d d e r s  on a r o t a t i n g  b a s i s  

f r o m  the list in r e s p o n s e  to e a c h  request.

Sec. 36. 3 0 . 0 6 0 .  S P E C I F I C A T I O N S .  (a) T h e  c o m m i s s i o n e r  shall 

a d o p t  r e g u l a t i o n s  g o v e r n i n g  the p r e p a r a t i o n ,  revis i o n ,  and c o n t e n t  of 

s p e c i f i c a t i o n s  for supplies, services, p r o f e s s i o n s !  services, and 

c o n s t r u c t i o n  r e q u i r e d  b y  an agency. T h e  c o m m i s s i o n e r  shall m o n i t o r  

the use of  t h ese s p e c i f i c a t i o n s .

(b) S p e c i f i c a t i o n s  for c o n s t r u c t i o n  of h i g h w a y s  m u s t  c o n f o r m  as 

c l o s e l y  as p r a c t i c a b l e  to t h ose a d o p t e d  b y  the A m e r i c a n  A s s o c i a t i o n  of 

S t a t e  H i g h w a y  a n d  T r a n s p o r t a t i o n  O f f i c i a l s .

(c) The c o m m i s s i o n e r  m a y  o b t a i n  e x p e r t  a d v i c e  a n d  a s s i s t a n c e  

f r o m  p e r s o n n e l  of u s i n g  a g e n c i e s  in the d e v e l o p m e n t  of  s p e c i f i c a t i o n s .  

S p e c i f i c a t i o n s  m u s t  p r o m o t e  o v e r a l l  e c o n o m y  for the p u r p o s e s  i n t e n d e d  

a n d  e n c o u r a g e  c o m p e t i t i o n  in s a t i s f y i n g  the s t a t e ' s  needs, and m a y  not 

b e  u n d u l y  r e s t r i c t i v e .  The r e q u i r e m e n t s  of this s u b s e c t i o n  r e g a r d i n g  

the p u r p o s e s  a n d  n o n r e s t r i c t i v e n e s s  o f  s p e c i f i c a t i o n s  a p p l y  to all 

s p e c i f i c a t i o n s ,  i n c l u d i n g  those p r e p a r e d  b y  a r c h i t e c t s ,  engineers, 

des i g n e r s ,  and o t h e r  p r o f e s s i o n a l s .

(d) In this section, " s p e c i f i c a t i o n "  m e a n s  a d e s c r i p t i o n  of the 

p h y s i c a l  or f u n c t i o n a l  c h a r a c t e r i s t i c s ,  or o f  the n a t u r e  o f  a supply, 

service, p r o f e s s i o n a l  service, or c o n s t r u c t i o n  pr o j e c t ;  it m a y  include 

r e q u i r e m e n t s  for lic e n s i n g ,  i n s p e c t i n g ,  testing, and delivery.

Sec. 36. 3 0 . 0 7 0 .  S U P P L Y  M A N A G E M E N T .  The c o m m i s s i o n e r  shall a d opt 

r e g u l a t i o n s  g o v e r n i n g  the 
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(1) m a n a g e m e n t  of su p p l i e s  d u r i n g  t h eir e n t i r e  life cycle;

(2) sale, lease, or d i s p o s a l  o f  s u r p l u s  s u p p l i e s  by p u b l i c  

auction, c o m p e t i t i v e  s e a l e d  bidding, or o t h e r  a p p r o p r i a t e  method;

(3) p u r c h a s e  of surplus s u p p l i e s  by an e m p l o y e e  of the

u s i n g  or d i s p o s i n g  agency; and

(4) t r a n s f e r  o f  excess supplies.

Sec. 3 6 . 30.080. LEASES. (a) T h e  d e p a r t m e n t  shall lease space 

for the u s e  of  the s t a t e  or an a g e n c y  w h e r e v e r  it is n e c e s s a r y  and 

feasible, s u b j e c t  to c o m p l i a n c e  w i t h  the r e q u i r e m e n t s  of this chapter.

A lease m a y  n o t  p r o v i d e  for a p e r i o d  of o c c u p a n c y  g r e a t e r  than 40

years. An  a g e n c y  r e q u i r i n g  office, w a r e h o u s e ,  or o t h e r  s p a c e  shall 

l ease the s p ace t h r o u g h  the department.

(b) The d e p a r t m e n t  m a y  e n t e r  into l e a s e - f i n a n c i n g  a g r e e m e n t s ,  

i n c l u d i n g  l e a s e - p u r c h a s e  a g r e e m e n t s  a n d  a g r e e m e n t s  r e l a t e d  to the

i s s u a n c e  of c e r t i f i e s c e s  o f  p a r t i c i p a t i o n .  A l e a s e - f i n a n c i n g  a g r e e­

me n t  m u s t  p r o v i d e  that l e ase pay m e n t s  are s u b j e c t  to a n n u a l  a p p r o p r i a­

tion.

(c) If the d e p a r t m e n t  intends to e n t e r  into a lease or lease- 

f i n a n c i n g  a g r e e m e n t  w i t h  an ann u a l  rent to the s t ate a n t i c i p a t e d  to 

e x c e e d  $1,000,000, the d e p a r t m e n t  shall p r o v i d e  n o t i c e  to the l e g i s l a­

ture. The n o t i c e  m u s t  i n c l u d e  the a n t i c i p a t e d  a n n u a l  l e ase o b l i g a t i o n  

a m o u n t  and the a n t i c i p a t e d  total c o n s t r u c t i o n ,  a c q u i s i t i o n ,  or o t h e r  

costs of the pr o j e c t .  T h e  d e p a r t m e n t  m a y  n o t  e n t e r  into an a g r e e m e n t  

u n d e r  this s u b s e c t i o n  u n l e s s  the p r o j e c t  has b e e n  a p p r o v e d  by  the 

l e g i s l a t u r e  b y  law. An  a p p r o p r i a t i o n  for the p r o j e c t  does n o t  c o n s t i­

tute a p p r o v a l  of the p r o j e c t  for p u r p o s e s  of this subsection.

A R T I C L E  2. C O M P E T I T I V E  S E A L E D  BIDDING.

Sec. 36.30.100. G E N E R A L  POLICY. (a) E x c e p t  as o t h e r w i s e  p r o­

v i d e d  in this chapter, or unless s p e c i f i c a l l y  e x e m p t e d  by law, an

-9- HCS CS S B  3 4 1 ( Jud)
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a g e n c y  c o n t r a c t  s hall be a w a r d e d  by c o m p e t i t i v e  s e a l e d  bidding.

(b) C o m p e t i t i v e  s e a l e d  b i d d i n g  is n o t  r e q u i r e d

(1) w h e n  the c o m m i s s i o n e r  d e t e r m i n e s  in w r i t i n g  that food, 

clothing, or m e d i c a l  supplies, or m a t e r i a l s  for use in l a b o r a t o r y  or 

m e d i c a l  s t u dies m a y  be p u r c h a s e d  o t h e r w i s e  to the b e s t  a d v a n t a g e  of 

the state;

(2) w h e n  r a t e s  are f i x e d  b y  l a w  or o r d i n a n c e  a n d  no 

c o m p e t i t i v e  a l t e r n a t i v e  exists;

(3) for the p u r c h a s e  of p r o d u c t s  or s e r v i c e s  m a n u f a c t u r e d

or p r o v i d e d  b y  an e m p l o y m e n t  program;

(4) f o r  the p u r c h a s e  of p r o d u c t s  cr s e r v i c e s  p r o v i d e d  by

the c o r r e c t i o n a l  i n d u s t r i e s  p r o g r a m  e s t a b l i s h e d  u n d e r  AS 33.32;

(5) for p r o f e s s i o n a l  services; or

(6) for c o n c e s s i o n s  o p e r a t e d  on s t a t e  property.

(c) In this s e c t i o n  " e m p l o y m e n t  p r o g r a m "  m e a n s  a n o n p r o f i t  

p r o g r a m  to i n c r e a s e  e m p l o y m e n t  o p p o r t u n i t i e s  for i n d i v i d u a l s  w i t h  

p h y s i c a l  or m e n t a l  d i s a b i l i t i e s  that c o n s t i t u t e  s u b s t a n t i a l  h a n d i c a p s  

to employment.

Sec. 36.30.110. I N V I T A T I O N  TO BID. (a) W h e n  c o m p e t i t i v e  se a l e d  

b i d d i n g  is used, the p r o c u r e m e n t  o f f i c e r  shall issue an i n v i t a t i o n  to 

bid. It m u s t  i n c l u d e  a time, p l a c e  a n d  date by  w h i c h  the b i d  m u s t  be

received, p u r c h a s e  d e s c r i p t i o n ,  a n d  a d e s c r i p t i o n  o f  all c o n t r a c t u a l

terms and c o n d i t i o n s  a p p l i c a b l e  to the p r o c u r e m e n t .

(b) W h e n  r e s p o n d i n g  to the i n v i t a t i o n  to bid, the b i d d e r  shall 

s u p p l y  e v i d e n c e  of the b i d d e r ' s  v a l i d  A l a s k a  b u s i n e s s  license. A 

b i d d e r  for a c o n s t r u c t i o n  c o n t r a c t  s hall also s u b m i t  e v i d e n c e  o f  the 

b i d d e r ' s  r e g i s t r a t i o n  u n d e r  AS 08.18.

Sec. 3 6 . 3 0.115. S U B C O N T R A C T O R S .  (a) W i t h i n  24 h o u r s  a f t e r  

o p e n i n g  of bids, the two a p p a r e n t  low b i d d e r s  shall su b m i t  a list of 
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the s u b c o n t r a c t o r s  the b i d d e r s  p r o p o s e  to use in the p e r f o r m a n c e  of 

the contract. T h e  list s h all i n c l u d e  the n a m e  and l o c a t i o n  of the 

p l a c e  of b u s i n e s s  for e a c h  s u b c o n t r a c t o r  a n d  e v i d e n c e  of the s u b c o n­

trac t o r ' s  v a l i d  A l a s k a  b u s i n e s s  license. A b i d d e r  for a c o n s t r u c t i o n  

c o n t r a c t  shall al s o  su b m i t  e v i d e n c e  of e a c h  s u b c o n t r a c t o r ' s  r e g i s t r a­

tion u n d e r  AS 08.18.

(b) A b i d d e r  m a y  r e p l a c e  a l i s t e d  s u b c o n t r a c t o r  if the s u b c o n­

tractor

(1) fails to c o m p l y  w i t h  AS 08.18;

(2) files for b a n k r u p t c y  or b e c o m e s  insolvent;

(3) fails to e x e c u t e  a c o n t r a c t  w i t h  the b i d d e r  i n v o l v i n g  

p e r f o r m a n c e  of the w o r k  for w h i c h  the s u b c o n t r a c t o r  was listed;

(4) f ails to o b t a i n  b o nding;

(5) fails to o b t a i n  i n s u r a n c e  a c c e p t a b l e  to the state;

(6) fails to p e r f o r m  the c o n t r a c t  w i t h  the b i d d e r  i n v o l v i n g  

w o r k  for w h i c h  the s u b c o n t r a c t o r  was listed;

(7) m u s t  be s u b s t i t u t e d  in o r d e r  for the p r i m e  c o n t r a c t o r  

to s a t i s f y  r e q u i r e d  f e d e r a l  a f f i r m a t i v e  a c t i o n  r e q u i r e m e n t s ;

(8) r e f u s e s  to a gree o r  a b i d e  w i t h  the b i d d e r ' s  labor 

agreement; or

(9) is d e t e r m i n e d  by  the p r o c u r e m e n t  o f f i c e r  not to be a 

r e s p o n s i b l e  bidder.

(c) If a b i d d e r  fails to list a s u b c o n t r a c t o r  or lists m o r e  than

one s u b c o n t r a c t o r  for the same p o r t i o n  of w o r k  and the v a l u e  of that

w o r k  is x. excess of h a l f  of one p e r c e n t  of the total bid, the b i d d e r  

shall b e  c o n s i d e r e d  tc h a v e  a g r e e d  to p e r f o r m  that p o r t i o n  of w o r k  

w i t h o u t  the use of a s u b c o n t r a c t o r  and to h a v e  r e p r e s e n t e d  the b i d d e r  

to be q u a l i f i e d  to p e r f o r m  that work.

(d) A b i d d e r  w h o  a t t e m p t s  to c i r c u m v e n t  the r e q u i r e m e n t s  of this
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s e c t i o n  by  list-.ng as a s u b c o n t r a c t o r  a n o t h e r  c o n t r a c t o r  who, in turn,

s u b lets the m a j o r i t y  o f  the w o r k  r e q u i r e d  u n d e r  the c o n t r a c t  v i o l a t e s

this section.

(e) If a c o n t r a c t  is a w a r d e d  to a b i d d e r  w h o  v i o l a t e s  this 

section, the p u r c h a s i n g  o f f i c e r  m a y

(1) cancel the contract; or

(2) a f t e r  n o t i c e  and a hearing, as s e s s  a p e n a l t y  on the

b i d d e r  in an a m o u n t  that does no^ e x c e e d  10 p e r c e n t  of the v a l u e  of 

the s u b c o n t r a c t  at issue.

Sec. 36. 3 0 . 1 2 0 .  BID SECURITY. (a) Bid s e c u r i t y  shall be r e­

q u i r e d  for all c o m p e t i t i v e  s e a l e d  b i d d i n g  for c o n s t r u c t i o n  c o n t r a c t s  

w h e n  the p r i c e  is e s t i m a t e d  by the p r o c u r e m e n t  o f f i c e r  to exceed an 

a m o u n t  e s t a b l i s h e d  b y  r e g u l a t i o n  of the commis s i o n e r .  Bid s e c u r i t y  on 

c o n s t r u c t i o n  c o n t r a c t s  u n d e r  the am o u n t  set by the c o m m i s s i o n e r  m a y  be 

r e q u i r e d  w h e n  the c i r c u m s t a n c e s  w arrant. Bid s e c u r i t y  m a y  be r e q u i r e d  

for c o m p e t i t i v e  s e a l e d  b i d d i n g  for c o n t r a c t s  for supplies, services, 

or p r o f e s s i o n a l  s e r v i c e s  in a c c o r d a n c e  w i t h  r e g u l a t i o n s  of  the c o m m i s­

sion e r  w h e n  n e e d e d  for the p r o t e c t i o n  o f  the state.

(b) B i d  s e c u r i t y  m u s t  be a b o n d  p r o v i d e d  b y  a s u r e t y  c o m p a n y  

a u t h o r i z e d  to do b u s i n e s s  in the state o r  o t h e r w i s e  s u p p l i e d  in a fo r m  

s a t i s f a c t o r y  to the c o m m i s s i o n e r .  Bid s e c u r i t y  m u s t  be in an amount 

e qual to at least

(1) 10 p e r c e n t  of the a m o u n t  of the b i d  if the b i d  does not

e x c e e d  $100,000; or

(2) 10 p e r c e n t  of the first. $ 1 00,000 and. five p e r c e n t  of 

the am o u n t  of the b i d  o v e r  $1 0 0 , 0 0 0  if the b i d  e x c e e d s  $ 1 0 0 , 0 0 0  up to 

a m a x i m u m  of $ 2 0 0 , 0 0 0  in security.

(c) W h e n  the i n v i t a t i o n  to b i d  r e q u i r e s  security, the p r o c u r e­

men t  o f f i c e r  shall r e j e c t  a b i d  that does n o t  c o m p l y  w i t h  the b i d
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s e c u r i t y  r e q u i r e m e n t  unless, in a c c o r d a n c e  w i t h  r e g u l a t i o n s ,  the 

o f f i c e r  d e t e r m i n e s  that the b i d  fails to c o m p l y  in a n o n s u b s t a n t i a l  

m a n n e r  w i t h  the s e c u r i t y  r e q u i r e m e n t s .

Sec. 36.30.130. P U B L I C  N O T I C E  OF  I N V I T A T I O N  T O  BID. ta) The 

p r o c u r e m e n t  o f f i c e r  shall gi v e  a d e q u a t e  p u b l i c  n o t i c e  o f  the i n v i t a­

tion to b i d  at least 21 days b e f o r e  the date for the o p e n i n g  o f  bids. 

If a d e t e r m i n a t i o n  is m a d e  in w r i t i n g  that a s h o r t e r  n o t i c e  p e r i o d  is 

n e c e s s a r y  f o r  a p a r t i c u l a r  bid, the 2 1 -day p e r i o d  m a y  b e  shortened. 

The d e t e r m i n a t i o n  shall be m a d e  by the c h i e f  p r o c u r e m e n t  o f f i c e r  for 

bids frr supplies, services, or p r o f e s s i o n a l  services. The d e t e r m i n a­

tion shall be m a d e  by the c o m m i s s i o n e r  of t r a n s p o r t a t i o n  a n d  pub l i c  

f a c i l i t i e s  for bids for c o n s t r u c t i o n  cr a c q u i s i t i o n  of p r o p e r t y  for 

the s tate e q u i p m e n t  fleet. N o t i c e  shall be p u b l i s h e d  in the A l a s k a  

A d m i n i s t r a t i v e  Journal. The time a n d  m a n n e r  of n o t i c e  m u s t  be in 

a c c o r d a n c e  w i t h  r e g u l a t i o n s  a d o p t e d  by the c o m m i s s i o n e r  of a d m i n i s­

tration. W h e n  p r a c t i c a b l e ,  n o t i c e  m a y  include

(1) p u b l i c a t i o n  in a n e w s p a p e r  c a l c u l a t e d  to r e a c h  p r o s p e c­

tive bidders;

(2) n o t i c e s  p o s t e d  in p u b l i c  p l a c e s  w i t h i n  the ar e a  w h e r e  

the w o r k  is to b e  p e r f o r m e d  or the m a t e r i a l  f u r nished; and

(3) n o t i c e s  m a i l e d  to all a c t i v e  p r o s p e c t i v e  c o n t r a c t o r s  on 

the a p p r o p r i a t e  list m a i n t a i n e d  u n d e r  AS 36.30.050.

(b) F a i l u r e  to c o m p l y  w i t h  the n o t i c e  r e q u i r e m e n t s  o f  this 

s e c t i o n  does n o t  i n v a l i d a t e  a b i d  or the a w a r d  of  a contract. If the 

state fails to s u b s t a n t i a l l y  c o m p l y  w i t h  the r e q u i r e m e n t s  of (a) of 

this section, the state is lia b l e  for d a m ages c a u s e d  b y  that failure.

Sec. 3 6 . 30.140. BID OPENING. (a) The p r o c u r e m e n t  o f f i c e r  shall 

open bids p u b l i c l y  in the p r e s e n c e  of one or m o r e  w i t n e s s e s  at the 

time and p l a c e  d e s i g n a t e d  in the i n v i t a t i o n  to bid. The a m o u n t  of
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each b i d  a n d  o t h e r  r e l e v a n t  i n f o r m a t i o n  that is s p e c i f i e d  b y  r e g u l a­

tion of the c o m m i s s i o n e r ,  t o g e t h e r  w i t h  the n a m e  of  e a c h  bidder, s h all 

be recorded.

(b) T h e  i n f o r m a t i o n  r e c o r d e d  u n d e r  (a) of this s e c t i o n  is o p e n  

to p u b l i c  i n s p e c t i o n  as soon as p r a c t i c a b l e  b e f o r e  the n o t i c e  of 

intent to a w a r d  a c o n t r a c t  is g i v e n  u n d e r  AS 36.30.365. The bi d s  are 

not op e n  for p u b l i c  i n s p e c t i o n  u n t i l  a f t e r  the n o t i c e  of i n t e n t  to 

a w a r d  a c o n t r a c t  is given. To the ex t e n t  the b i d d e r  d e s i g n a t e s  and 

the p r o c u r e m e n t  o f f i c e r  c o n c u r s , trade secrets a n d  o t h e r  p r o p r i e t a r y  

data c o n t a i n e d  in a b i d  d o c u m e n t  are confid e n t i a l .

Sec. 3 6 . 3 0.150. BID A C C E P T A N C E  A N D  BID E V A L U A T I O N .  (a) Bids 

shall be u n c o n d i t i o n a l l y  a c c e p t e d  w i t h o u t  a l t e r a t i o n  or c orrection, 

e x c e p t  as a u t h o r i z e d  in AS 36.30.160. T h e  p r o c u r e m e n t  o f f i c e r  s h all 

e v a l u a t e  bi d s  b a s e d  on the r e q u i r e m e n t s  set out in the i n v i t a t i o n  to 

bid, w h i c h  m a y  i n c l u d e  c r i t e r i a  to d e t e r m i n e  a c c e p t a b i l i t y  su c h  as 

inspection, testing, q u ality, delivery, a n d  s u i t a b i l i t y  for a p a r t i­

cular  purpose. The c r i t e r i a  that w i l l  a f f e c t  the bid p r i c e  a n d  be 

c o n s i d e r e d  in e v a l u a t i o n  for a w a r d  m u s t  be o b j e c t i v e l y  m e a s u r a b l e ,  

such as d i s c o u n t s ,  t r a n s p o r t a t i o n  costs, and total or life cycle 

c o s t s . T h e  i n v i t a t i o n  to b i d  m u s t  set out the e v a l u a t i o n  c r i t e r i a  to 

be used. C r i t e r i a  m a y  n o t  be u s e d  in b i d  e v a l u a t i o n  if they are n o t  

set out in the i n v i t a t i o n  to bid.

(b) A c o n t r a c t  b a s e d  on  total or life c ycle costs m a y  be a w a r d e d  

only w h e n  the c h i e f  p r o c u r e m e n t  o f f i c e r  or, for c o n s t r u c t i o n  c o n t r a c t s  

or p r o c u r e m e n t s  for the s t a t e  e q u i p m e n t  fleet, the c o m m i s s i o n e r  of 

t r a n s p o r t a t i o n  a n d  p u b l i c  facili t i e s ,  d e t e r m i n e s  in w r i t i n g  at the 

time of c o n t r a c t  s o l i c i t a t i o n  that the c o n t r a c t  p r o m o t e s  o v e r a l l  

e c o n o m y  for the p u r p o s e s  intended, e n c o u r a g e s  com p e t i t i o n ,  is not 

u n d u l y  r e s t r i c t i v e ,  and is in the be s t  inter e s t s  of  the state.
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Sec. 36.30.160. L A T E  BIDS; C O R R E C T I O N  O R  W I T H D R A W A L  OF BIDS; 

C A N C E L L A T I O N  O F  AWARDS. (a) Bids r e c e i v e d  a f t e r  the b i d  due date i i 

time i n d i c a t e d  on the i n v i t a t i o n  to b i d  m a y  n o t  be a c c e p t e d  unless the 

d e l a y  was due to an e r r o r  of the c o n t r a c t i n g  agency.

(b) C o r r e c t i o n  or w i t h d r a w a l  of i n a d v e r t e n t l y  e r r o n e o u s  bids 

b e f o r e  or a f t e r  b i d  opening, or c a n c e l l a t i o n  of aw a r d s  or c o n t r a c t s  

b a s e d  on b i d  m i s t a k e s  m a y  be p e r m i t t e d  in a c c o r d a n c e  w i t h  r e g u l a t i o n s  

a d o p t e d  b y  the c o m m i s s i o n e r .  A f t e r  b i d  opening, c h a n g e s  in b i d  prices 

or o t h e r  p r o v i s i o n s  o f  bids p r e j u d i c i a l  to the i n t e r e s t  of the state 

or f a i r  c o m p e t i t i o n  m a y  not be per m i t t e d .  E x c e p t  as o t h e r w i s e  p r o v i d­

ed b y  r e g u l a t i o n ,  a d e c i s i o n  to p e r m i t  the c o r r e c t i o n  or w i t h d r a w a l  of 

a bid, or to c a n c e l  an a w a r d  or c o n t r a c t  b a s e d  on a b i d  m istake, shall 

be s u p p o r t e d  b y  a w r i t t e n  d e t e r m i n a t i o n  m a d e  b y  the p r o c u r e m e n t  o f f i­

cer. If a b i d d e r  is p e r m i t t e d  to w i t h d r a w  a b i d  b e f o r e  award, an 

a c t i o n  m a y  not be m a i n t a i n e d  a g a i n s t  the b i d d e r  or the b i d  security.

Sec. 36.30.170. C O N T R A C T  A W A R D  A F T E R  BIDS. (a) E x c e p t  as 

p r o v i d e d  in (b) of this section, the p r o c u r e m e n t  o f f i c e r  shall a w a r d  a 

c o n t r a c t  b a s e d  on the s o l i c i t e d  bids w i t h  r e a s o n a b l e  p r o m p t n e s s  b y  

w r i t t e n  n o t i c e  to the l o w e s t  r e s p o n s i b l e  end r e s p o n s i v e  b i d d e r  w h o s e  

b i d  co n f o r m s  in all m a t e r i a l  r e s p e c t s  to che r e q u i r e m e n t s  and criteria 

set out in the i n v i t a t i o n  to bid.

(b) The p r o c u r e m e n t  o f f i c e r  shall a w a r d  a c o n t r a c t  b a s e d  on 

s o l i c i t e d  bi d s  to the lo w e s t  r e s p o n s i b l e  and r e s p o n s i v e  A l a s k a  b i d d e r  

if the b i d  is n o t  m o r e  than five p e r c e n t  h i g h e r  than the lowest n o n­

re s i d e n t  b i d d e r ' s .  In this subsec t i o n ,  " A l a s k a  b i d d e r "  m e a n s  a p e r s o n  

w h c

(1) h olds a c u r r e n t  A l a s k a  b u s i n e s s  license;

(2) s u b m i t s  a  b i d  f o r  g o o d s ,  s e r v i c e s ,  o r  c o n s t r u c t i o n  

u n d e r  t h e  n a m e  a s  a p p e a r i n g  o n  t h e  p e r s o n ' s  c u r r e n t  A l a s k a  b u s i n e s s
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l i c e n s e ;

(3) has m a i n t a i n e d  a p l a c e  of b u s i n e s s  w i t h i n  the state 

s t a f f e d  by  the b i d d e r  or an e m p l o y e e  of the b i d d e r  for a p e r i o d  o f  six 

m o n t h s  i m m e d i a t e l y  p r e c e d i n g  the da t e  of the bid;

(A) is i n c o r p o r a t e d  or q u a l i f i e d  to do b u s i n e s s  u n d e r  the 

laws of the state, is a sole p r o p r i e t o r s h i p ,  and the p r o p r i e t o r  is a 

r e s i d e n t  of the state or is a p a r t n e r s h i p ,  and all p a r t n e r s  are r e s i­

dents of the state; and

(5) if a j o i n t  venture, is c o m p o s e d  e n t i r e l y  o f  v e n t u r e s  

that q u a l i f y  u n d e r  (1) - (A) of this subsection.

(c) If a b i d d e r  q u a l i f i e s  u n d e r  (b) of this s e c t i o n  as an A l a s k a  

bidder, is o f f e r i n g  se r v i c e s  t h r o u g h  an e m p l o y m e n t  p r o g r a m  as d e f i n e d  

u n d e r  A S  3 6 . 3 0 . 1 0 0 ( c ) ,  a n d  is the lo w e s t  r e s p o n s i b l e  and r e s p o n s i v e  

b i d d e r  w i t h  a b i d  that is not m o r e  than 10 p e r c e n t  h i g h e r  than the 

lo w e s t  b i d  of a n o n r e s i d e n t ,  the p r o c u r e m e n t  o f f i c e r  shall a w a r d  the 

c o n t r a c t  to that bidder.

Sec. 36.30.190. M U L T I - S T E P  SE A L E D  BIDDING. W h e n  it is c o n­

si d e r e d  i m p r a c t i c a l  to i n i t i a l l y  p r e p a r e  a d e f i n i t i v e  p u r c h a s e  d e­

sc r i p t i o n  to s u p p o r t  an a w a r d  b a s e d  on price, the p r o c u r e m e n t  o f f i c e r  

m a y  i s sue an i n v i t a t i o n  to b i d  r e q u e s t i n g  the s u b m i s s i o n  o f  u n p r i c e d  

t e c h n i c a l  of f e r s  to be f o l l o w e d  b y  an i n v i t a t i o n  to b i d  l i m i t e d  to the 

b i d d e r s  w h o s e  of f e r s  are d e t e r m i n e d  to be t e c h n i c a l l y  q u a l i f i e d  u n d e r  

the c r i t e r i a  set out in the f i rst solici t a t i o n .

A R T I C L E  3. C O M P E T I T I V E  S E A L E D  P R O POSALS.

Sec. 36.30.200. C O N D I T I O N S  F O R  USE. (a) E x c e p t  as o t h e r w i s e  

p r o v i d e d  in this chapter, or u n l e s s  s p e c i f i c a l l y  e x e m p t e d  b y  law, an 

a g e n c y  c o n t r a c t  shall be a w a r d e d  b y  c o m p e t i t i v e  s e a l e d  p r o p o s a l s  if it 

is n o t  a w a r d e d  b y  c o m p e t i t i v e  s e a l e d  bidding. C o n s t r u c t i o n  m a y  only 

be p r o c u r e d  by  c o m p e t i t i v e  se a l e d  p r o p o s a l s  if the c o n d i t i o n s  u n der 
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