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In February of 19/9, che Model Procurement Code for State and Local
Governments was adopted by the American 3ar Association®s House of
Delegates. The Code represents over five years of intensive effort
directed by a Coordinating Committee which is a joint committee of the
Section of Public Contract Law and che Section of Urban, State and Local
Government Law.

The Model Procurement Code provides the framework for creating a
complete purchasing system at any level of government. Specifically,
the Code contains: (1) the statutory principles and policy guidance for
managing and controlling che procurement of supplies, services, and
construction for public purposes; (2) administrative andjudicial
remedies for the resolution of controversies relating tot-iblic
contracts; and (3) a set of ethical standards governing public and
private participants in che procurement process.

The fo_lowing jurisdictions have adopced modified versions of che Code:
Kentucky (1979), Arkansas (1979), Louisiana (1980), Utah (1980),
Maryland (1981), South Carolina (1981), Colorado (1982), Indiana (1982),
Virginia (1983), Territory of Guam (1983), New Mexico (1981), and
Arizona (1981).

Local governments/agencies have also adopced versions of the Code,
includ.ng: Knoxville, TN (1977), Jefferson City, KY 3oard of Education
(1980), Anchorage, ,-J (1980), Eau Claire, WI (1980), Rome, GA (1980),
Davenport, LA (1980), Louisville., KY (1981), Michigan Public Transit
Association (198.1), Seminole County, FL (1983), Rockville, MD (1983),
Kansas City, KS (1983), Atlanta, GA (1983), and Boca Raton, FL (1981).

Attached is an article on che Code entitled "Recent Developments in
State and Loan Z” Pro.—;r?.meTr: Tnnla-sncacion : “ the Yoiel Procurement
Code Picks Up Pace™ which provides an overview.
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l. Introduction

Tightening t.ne budgetary celts of state and local
governments often results from one of two factors: cities,
counties, and states find themselves hard pressed to obtain
needed goods and services due to inefficient commitments of
scarce tax funds; or, governmental ocdies engaged 1in trimming
down on account of budget shortfalls and seeking more efficient
methods for obtaining goods and services under a structured and
conesive contracting system. The Model Procurement Code for
3tata and lical Governments “"hereinafter t.ne "MPC"),* a joint
undertaking of t.ne ASA Sections of Public Contract Law, and
Urban, State and Local Government Law, provides the framework for
creating a complete puronasing system at any level of government.
Purposefully drafted as a modal, rather t.nan a uniform purchasing
law,2 enacting jurisdictions have enjoyed considerable
flexioili-y 1in adapting the MPC 1in a manner that conforms to t.ne
unique needs of their consticue “ts. This article will update
readers on implementation activities and litigation under t.ne
MPC, since it was first mentioned 1in The UrPar, lawyer i.n the
summer of 1P79.2 a general familiarity with the MPC 1is presumed,

and it can easily oe obtained by scanning t.ne A3A approved

document.

A. States
The Cooromating Committee or. A Model Procurement Code
(hereinafter the “Coordinating Committee"™) <cooperated with a
r.umoer or Pilot Jurisdictions 1i.n the early development of t.ne

MPC13 statutory language."” To date, eleven states have adooted
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legislation based upon the MPC, flowing from 1its formal approval
by the ABA House of Delegates on February 13, 1979.5 By
comparison, only two states (Pennsylvania and Massachusetts) had
adopted the Uniform Commercial Code in the first six years of its
"official” 1life after its release in September, 1951.5

The two most recent enactments of the MPC became
effective in New Mexico and Arizona on November 1, 1984 and
January 1, 1985, respectively.7 A br *f digest of these two
adaptations will give the reader a flavv of the methods that
states have utilized 1in tailoring the MPC to fit their needs.
3oth of these enactments reflect the Coordinating Committee"s
draft 'g philosophy that the MPC shouJdd be used as a "mirror",
reflecting the strengths and weaknesses of existing procurement
statutes and serving as a vehicle for codifying and updating
them.

The New Mexico Procurement Code 1is not separated into
distinct articles by subject matter, althougn its sections flow
from one topical area to another in the basic sequence of the
MPC. Definitions were placed under a single section, thus
eliminating the need for cross-references; and, the state’s
existing procurement organization was retained with the Secretary
of the General Services Department exercising administrative
control over the procurement process. Competitive sealed bids
are the favored method of source selection as in the MPC, with
local exceptions for procurements under existing contracts and

Durchases f orm a n -nnwo”vVv r>r>/-»arn c ¢c ¢ 2

services are v.0o be obtained primarily by competitive sealed



proposals, and the State Procurement Standards and Specifications
Committee 1is charged witn developing a list of acceptaole orar.d
name items 1in addition to standardised specifications. V;rious
provisions of the MPC wnicr. were already covered ov state law
dere not placed under t.ne New Mexico Procurement Code (e.g.,
Article 5, Construction Management and 3ondir.q Provisions; and
Article 3, Suppi”™ Management). Mew Mexico®"s Code requires that
Old protests be submitted within fifteen days of the occurrence
giving rise to the protest rather than the MPC"s thirty days, and
bid protest resolution provisions do not include award of
monetary damages or attorney"s fees. New Mexico encourages
contracting with small businesses as defined by dollar volume,
but their Code maxes no provision for minority or disadvantaged
businesses as a function of tne procurement process.3

The Arizona Procurement. Code emcraces many MPC
provisions, and effects suostancial changes in the wav the state
purcnases goods and services. From the viewpoint of procurement
organization, nowever, many entities are excluded from mandatory
application of tne- Arizona Code, 1including: political
sucdivisicns; tne University 3card of Regents; the Legislature.;
the Judicial 3rancn; the Lottery Commission; the State
Transportation 3card for engineering and Construction Services;
health care provider contracts; and, purchases of raw materials
by Industries for the Blind and Correctional Enterprises. The
current purchasing organization was retained, with the Director
0" tne Department of Administration serving as both the

purcnasing policy maker and the cniac procurement officer (the



MPC recommends separation of these duties). The Arizona source
selection and contract formation provisions closely parallel
those found 1in Article 3 of the MPC, which forms the heart of any
purchasing system. One interesting feature of "he Arizona Code
is its prohibition against the use of competitive sealed
proposals in the procurement of construction. Arizona-“s
Article 5 1is unique 1in that 1t covers not only architect-engineer
and land surveying services, but it also includes the services of
assayers, geologists and landscape architects. Price may be
considered as a selection factor wunder certain circumstances 1in
the procurement of these professional services, a significant
variance from MPC provisions on point. The remedies section
(Article 9) provides exclusive means for asserting a contract
claim against the state under the Arizona Procurement Code.
Finally, Arizona has not included provisions found in MPC
Articles 11 and 12, withthe exception that the state must comply
with all federal assistance requirements.9

As can be seen, states have taken a very active role 1in
adapting the Code for their use, supplementing and codifying
existing statutes using the MPC as a baseline drafting guide-
These efforts have been assisted by state and 1local bar groups
and representatives of the sponsoring ABA Sections in many
jur isd ictior.s.

B . Local Enactments

Local enactments of MPC based legislation have proven
Nost difficult to track, due in no small oarf to the multiplicity

of local jurisdictions which have reviewed the Code in whole or



m part, and tne lack of centrally staffed "clearing house"™ for
processing such information. To date, at least seventeen local
jurisdictions are known to have adcoced tne MPC.-J Information or
requests regarding 1local enactments should ce directed to
Professor Louis ?. Cel Duca, a member of the MPC Coo-dinacing
Committee and Director of che Model Procurement Cede Annual
Progress Report Project ¢ Dickinson School of Law.il
1. Litigation Survey

Billed as a "lawyer®s relief act” early on ov seme 1in
the purchasing community, MPC enactments have not spawned the
tidal wave of Lawsuits once predicted. Our initial litigation
survey revealed chat most of the reported cases have centered on
the provisions of Articles 1, 3 and 9, with a lesser numoer of
disputes arising under Articles 5, 3 and 12. As anticipated, the
majority of cases reviewed have ccrae frcra states 1in which the MPC
has been in effect for some time, namely, Kentucky, Louisiana and
Maryland (enactments effective in 1979, 1930, and 1931,
respectively).12 the remainder of this article will highlight
these recent decisions or legislative refinements which have
clarified, and in seme cases confused, issues arising under MPC
enactments. For ease of reference, the survey 1is arranged “ey MPC
Articles, addressing the major issues as they have arisen
thereunder each topical heading.

A. Article 1 - General Provisions

Alternative 3 of MPC 51-104(3) (Local Application cf

“pA a) jn ~n ac eearmi *ee* 1

suodivisions to adept any or all portions of the code, and the



Louisiana Procurement Code adopted this "optionalM approach. In
Council of the City of New Orleans v. Moriai, et al.,13 the
Council members sought judicial clarification of their Charter
provisions requiring competitive bidding on all contracts for
construction, vrepairs, maintenance or services; with an express
exception for the procurement of "professional services" as
defined. 14 the question arose as to whether the administrative
services required for a health care pla.. for city employees came
within the bidding exemption for "professional services".
Although the contract was entered 1into prior to the effective
date of the Louisiana Procurement Code, the Moriai court referred
to that enactment®"s definitions of personal and professional
services~ (in effect at the time of appeal), 1in order to
underscore its finding that since the services 1In question were
primarily clerical in nature, competitive bidding would indeed be
required for that contract.”

The Kentucky General Assembly, after originally
enacting provisions of 1its Code- for mandatory local application,
later made the Kentucky Procurement Code optional for 1its local
public agencies.1" This significant change 1in local application
did not occur without quite a bit of confusion, and the
intervention of the State Attorney General. Two separate bills
enacted 1in the 1980 Session were 1in direct conflict: the first
bill enacted provided for optional applicability for local
agencies and contained an "emergency" clause; whereas, the second
bill which was approved by the Legislature a few weeks later

required mandatory Code application for local governments, except



for tne purchase of goods produced Oy convict lacor.13 Acting
upon requests from che executive sr.d legislative branches of
government, tne Attorney General 1issued an Opinion (OAG 30-279)
wnicn held that the earlier optional enactment snouid prevail
oecausa it dealt more specifically with puollc procurement, and
because it contained an emergency clause wnicn connoted
legis®™ "tive preference for 1its efficacy.13 Thus, for those local
units of gov. unent in Kentucky wnich da not c.ncose to adopt che
local application provisions of che state code (KRS 45A.345-480),
the only requirement for public contracts is that those in excess
of 37,500 .00 must be advertised (KRS 424 .250). This situation
has not been addressed directly oy cr.e Kentucky Courts to dace,
and it underscores the significance of tne local application
issue faced by each enacting state.

The "requirement of good faith™ found in MPC 51-103 was
tested in Millecte Enterprises, Inc., ec al. v. State
Division of Administration,et al.,23 wherein the Louisiana Court
of Appeals concluded chat tne obligation of good faith could not
be met 1in a situation where a stace agency had predetermined the
bidder to whcra it would award a contract under tne cloak of
competitive bidding.21 This case involved a situation where an
Invitation for Bids (1?3) for 1insurance claims processing
services was rewritten after the first round of bidding, ar.d its
revised qualifications provisions had been altered to favor the
incumoenc contractor. This case 1is of particular interest 1in
that the court granted standing to a disappointed bidder 1in

addition to the taxpayer wnc had also initiated the suit.



3. Article 3 - Source Se ecc.ion and Contract
Formation.,

A brief explanation of the source selection methods
available under the MPC 1is 1in order at this point, for a newcomer
to this area of tho law could easily become lost in the confusing
maze of procurement terminology. Indeed, standardization of
the procurement vocabulary 1is but one of the many benefits
provided by MPC adoption, for similar terms are often "jiven
vastly different meanings in the field.

The MPC contains a firmly stated preference for
"competitive sealed bidding”™ rs the primary source selection
method pursuant to 53-201; and 53-202 (Competitive Sealed Bids)
specifically provides for the contents of the Invitation for Bids
(IFB),22 public notice, bid acceptance and evaluation, 6nd award
of a contract to the lowest responsive and responsible bidder.
The MPC lists the six following alternative source selection
met tods which may be used 1in appropriate situations after proper
determinations have teen made: competitive sealed proposals;-~»
small purchases; sole source procurement; emergency procurement;
professional services procurement as specified in 82-302; and,
architect-engineer and land surveying services procurement. 24
Since an agency must assess the nature of the market for the
goods and services it requires and then tailor 1its procurement
methods to take advantage of these conditions in any given
situatior.,tne MPC provides the necessary flexibility to obtain

* e -- -2 3 -- \UOUimunm

use of limited funds). Competitive sealed proposals, set forth



under MPC $3-203, -nay re uc:liced wnen competitive sealed oiddir.g
-3 eic.oer not practicaDie or r.oc advantageous to tr.e governmental
bed*/, following a written determination of tr.e soecifio
conditions autr.ori2i.ng tr.e ose of this innovative procurement
mecnod -3, wnicn 1is frequently employed for tne procurement of
nign-cacnr.ology goods and services.

Mot surprisingly, m?C Article 3 r.as generated more
litigation than any ocher Code Article. Under the competitive
sealed bidding method, award of tne contract shall oe made "to
the lowest respcnsiole and responsive Oidder wnosa bid meets the
requirements and criteria set forth 1in tne Invitation for
Bids"1,-* with tne term “tfesponsive oidder”™ defined as "a person
wno has suomitted a oid which conforms 1in ail material respects
to t.he Invitation for 3ids."23 The language of the Maryland
Procurement Code 1is 1identical,-3 and in Kennedy Temporaries V.
Comptroller of tr.e Treasury3” an unsuccessful oidder challenged
the responsiveness of the 0Oid suomi tted oy tne succt-ssful oidder
on a contract for tne provision of temporary personnel for
processing state 1income tax returns. The unsuccessful Oidder
claimed that the winning O0id was ncnrespor.sive in mac the amount
of the oid ocr.d sucmitted with tne 0Oid was insufficient, and that
tnis factor required rejection of that otherwise low oid under
state regulations. The Court of Special Appeals, in overruling
this challenge to tne award of t.he cor.tract, held that under the
Maryland Cede a procurement officer aad the authority to "give
the Oidder...an opportunity to cure any deficiency resulting fronm

a minor informality or 1irregularity 1in a oid...cr waive the
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deficiency, whichever 1is to the advantage of the State."31
Significantly, the court went on to find that the unsuccessful
Oidder had tendered a nor.respor.sive bid 1itself, since it had only
submitted a letter of guarantee from 1its bank *r. lieu of the
required bid bo;.d.32 judge Wilner also found that the
complainant had effectively waived 1its right to appeal for
failure to properly follow statutory appellate requirements, and
a thorough review of this 1interesting case 1is recommended to the
reader.

In 3;,ongo v. Department of Health and Human Resources,
Louisiana®s Court of Appeals held that bids which substantially
deviate from specifications are nonresponsive and thus void ab
inirio, but when the deviation is insubstantial, val:i
competitive bidding occurs. 3j The court sta.ted that summary
judgment was an improper means for resolving this cast in that
there was a question of fact as to whether Hilongo®s bid for new
construction leased space deviated substantially from the
specifications in the |IFB. The 3ilor.qo court also upheld the
public body"s wide discretion 1in determining the "lowest
responsible bidder”, which would only be overturned if the
determination were made 1in an arbitrary or capricious manner.

As previously statec", competitive sealed bidding is the
preferred method of source selection under the MPC.34
Louisiana, political subdivisions are subject to State statutory
provisions concerning acquisition of construction,
arthitect-er.gineer and land surveying services, which are covered

outside the State®s Procurement CoJe 1in Louisiana Revised



Statutes 5538 :213!1 .35 3udd Cons true tior. Co.. 1Inc. v. Cicv of
Alexandria35 js illustrative of strict adherence to oid
requirements. In chat case, the court required the City of
Alexandria to aoide by its own precise rules ir. determining the
lowest Oidder. The contract in question was awarded to a company
(Slocum) wncse oid contained a conflict oetween a written unit
price for cement and the same wunit price sat form 1in figures.
City regulations required that the written price prevail when
sucn conflicts arose, which would nave made the appellant 3udd
Construction Company®"s 0id lower than Slocum®s. The City
Council, based on oral representations from Slocum to adhere to
me Jlower price sec forth 1in figures, vocad 1-2 to accept that
unit price from Slocum, thus making it the lew oidder.3~ The
Court of Appeo. ™, in affirming tne trial court®"s grant of a
preliminary 1injunction to 3udd, held" that the city ha* acted
aroitrarily 1in rejecting the lowest bid from 3udd and had
directly violated statutory provisions regarding bid award.33
This decision also affirmed tne standing of a disappointed bidder
to maintain an action to enjoin tne city from awarding a

contract.

in Maryland, competitive bidding need r.oc oe used under
a city™ * n guarantee prcgram for development or redevelopment,
when t.he proposed project relates to a specific location owned or
to oe owned by t.he borrower. 3? The Court of Appeals also .noted
in Hughes v . Schaefer that t.he plaintiffs failed to elevate
Baltimore®s loan programs for redevelopment to the status of

“9uolic works,”™ which would have required competitive acquisition



procedures and rendered the City of Baltimore®"s acts under this"
program invalid.

A recent Louisiana case 1involving MPC Article 3 1is
Daves v. State Division of Administration, Office of Risk
Manage lent ,4< construing a proposed multi-term contract for the
state®s Jliability 1insurance on its fleet of vehicles. Daves
Insurance Agency was the lowest responsive bidder and was awarded
a three-year contract, and the major 1issue presented to the court
was whether the contract was subject to an annual adjustment of
premiums. Under Louisiana law, automobile Iliability insurance
policies cannot be issued on a level rate for r ° Itiple-year
term, but must be adjusted after the Ffirst year."-A The First
Circuit Court of Appeals held upon review of the administrative
record that the State had no right to terminate the insurance
contract 1in question or to contend that the bi<" fixed a level
rate for the entire term of the contract, basing the latter
finding on the fact that the bid from Daves expressly stated that
it was subject to annual adjustments and the bid was accepted by
the State with that understanding .*2 The Court significantly
found that the State was not entitled to insert a unilateral
cancellation clause in the insurance contract, and that either
party could cancel the contract only for legal cause.

C . Article 5 - Procurement of Construction,

Architect- Engineer and Land Surveying Ser. "ces

MPC &85-301 details the requirements for bid security
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percent of the total amount bid 1in excess of 325,000, and "[i]f



the invitation for bids or request: for proposals require mat: a
bid band be provided, a bidder or offeror that does not comply
snail be rejected. 3 In the previously cited case of Kennedy
Temporaries v. Comptroller of the Treasury, a letter of
guarantee pledging collateral to secure contract performance =*
an otherwise responsive bidder®"s bank, was held to be 1in
noncompliance with statutory and regulator bid security
requirements.45

0. Article 3 - 5uool™/ Mar.acement

MPC 553-201 contains bread language covering tne sale
or disposal of surplus supplies, said process located on the far
end of the procurement spectrum. Kentucky®"s Model Procurement
Coce section dealing with the disposal of surplus property 1is not
mandatory 1in requiring that agencies sell surplus coeds in strict
accordance with the Code"s acquisition standards.43 In
accordance with the permissive nature of the section, the
Kentucky Court of Appeals held in Ohio River Conversions v. City
of Owensboro®*1 that a city has wide discretion 1in accepting a
lower offering price for the sale of a surplus facility (beat
deck), wnar. the buyer®s use of the facility will oe more
beneficial to the citizenry than tnat of a ouyer offering a
higner prize.43 In this case, the higner bidder intended to
remove tne dock from the city, whereas the firm submitting a
lower purchase price 1intended to continue to operate the cock in
the City of Owensboro. The resulting oenefit to its citizens was
a Legitimate overriding concern for che city in its avprd

dece rmination. 4-



5. Article 9 - Legal and Contractual Remedies

MPC 559-101 deals with the authority to resolve
protested solicitations and awards. The MPC allows actual or
prospective bidders fourteen days to submit a written protest to
the Chief Procurement Officer. Maryland®s Code requires that the
protest to be filed within seven days,50 and state officials are
given no authority to waive this seven-day period.51 a protest
filed after the required time constitutes an implied waiver of
the protestor®s right to appeal to the State Board of Contract
Appeals, which was one of the Court"s findings in Kennedy
Temporaries, supra.52

In Millette Enterprises, Inc. v. State Div 7;ion of
Admi 1istration,53 <he Louisiana Court of Appeals st_ sed that
the provisions of the Procurement code did not mandate that an
aggrieved party completely exhaust 1i.ts administrative remedies
prior to seeking relief 1in the courts. The MPC and the Louisiana
adaptation specifically state that an aggrieved person may
protest to the appropriate procurement officer, and the Louisiana
Court®"s finding underscored the permissive context of that
statutory language.54

Several cases have arisen under MPC 59-401 (Waiver of
Sovereign Immunity 1in Connection vich Contracts), concerning the
scope and extent of this very important provision. In Mass
Transit Administration v. Granite Construction Co.,55 the
Maryland Court of Special Appeals held that the waiver of
sovereian immunity for the Mass Tv"?nsit- Administration “MTA)

applied only to contract claims based upon specific written



contract provision,, and that sovereign immunity was a complete
oar to a contractor®s claims based on unjust enrichment.53 The
dispute a""sa out on an araoiguity 1in contract drawings cor the
construction of a station for the 3aizimcre P.apid Transit System.
A Granite Construction representative called tne Project Engineer
to inquire whether all gas Line relocation work 1involved 1in the
Project should oe included 1in their oid. The MTA Engineer, after
expressly stating to Granite that he was r.ot the proper person to
interpret the drawings, spaced his personal and qualified opinion
chat che gas line work was to be done by Baltimore Gas ar.d
Electric Company and not the general contractor. Granite
suomi tted a oid which did not include the gas line work, ar.d MTA
later estimated the omitted gas line work would cost
approximately 5115,000 to complete.5 The Court found no merit
in Granite"s claim cor these additional funds upon 1its completion
of all work based on the theory of unjust enrichment, since the
contract terms and conditions soecifically stated that oral
explanations would not be binding on the State, and due to the
fact that Granite executed <che contractafter it was aware that
it was in fact required to do all of the gas line relocation
work.53 significantly, the Court mentioned 1in its opinion c.nac
the amount for the work 1in question was less char, one percent of
the total contract amoui.c.

Another case decided under MPA 59-401 was Maryland Port
Administration v. C. J. Langenfelder i Sen, 1nc.,59 wherein the
Port Administration®s contract with lar.cenfeider for dredci.-.c

work m the Baltimore harbor contained a standard changes clause,



allowing the Administration to modify the scope of the work and
provide Langenfelder with an "equitable adjustment®* for any such
changes. The Port Administration (MPA) initially refused to pay
the 1increased costs associated with three requests from “.he
contractor for "equitable adjustments," due to one MPA change
order ar.d two claims under the contract®"s "differing site
conditions” clause. After a hearing, MPA paid the principal
amount of two of the claims, but appealed the State 3o0ard of
Contract Appeals®™ administrative decision on the other cla.m and
all interest amounts awarded to the Baltimore City Court. Upon
its review, the Maryland Court of Special Appeals nela that the
defense of sovereign 1immunity could not be used to bar the
imposition of interest on a claim against the State, since the
legislature only restricted the waiver of immunity to written
contracts on actions filed within one year, and due to the fact
that the statute only precluded punitive damages and not interest
awards.6<= Similarly, the MPC expressly provides for the payment
of 1interest "at tne statutory rate applicable to judgments from
the date the claim arose through the date of decision or
judgment, whichever 1is later."61

MPC 89-402 sets forth the time limitations for bringing
court actions based on a jurisdiction®s waiver of sovereign
immunity 1in contract. The case of Bluegqrass Concrete
Construction Company v. Commonwealth”2 is illustrative of the
confusion engendered oy the application of this section 1in the
states. The contractor®"s complaint 1in Blueqrass was dismissed by

tne frankiir. Circuit Court for failure to timely file a complaint
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oased an additional expenses (33,211.43) 1incurred m completion
of a State road project, although the contractor had sought to
exnausc all administrative remedies prior to filing suit. At the
time tne contract was entered, the Kentucky Model Procurement
Code required claims to oe commenced "within one (L) year fronm
the date of completion specified 1in the contractZX.v3 Smpnasis
added) . Upon review, the Court of Appeals found as fact that:
May 15, 1930 was the date of completion of the project; June 30,
1932 was the data the Commonwealth (through the Commissioner of
Hignways) issued 1its final denial of 3luegrass® claim for
acditior.ai compensation; and, Septemoer 3, 1932 was the cate
Biuegrass filed its complaint. The Court then aeid that under
che express terms of the statute 3luegrass only had until May 15,
1931 in which to file 1its complaint (notwithstanding its attempts
to seek ail available administrative remedies), and ruled that
che complaint was therefore properly dismissed. Although noting
it was ™nfortunate"™ that the contractor was misled by directives
received from state officials, and that the result would have
been different under the ore-Code statute, the Court nevertheless
.ipneid the strict interpretation of this limitation statute. 7F¥

Of little solace to the contractor 1in 3luecrass, ar.d in
response to this-Opinion, the Kentucky Oenerai Assemoiy has since
amended 1its Code (S45A.250) to read as follows:

Limitations or. claims. - (1) Any claim

arising from a construction contract executed

and administered Ov the transportation

cabinet pursuant to the previsions of K3S

Chapter 175. 176, 177 2o0d 1 skal! ie

commenced in Franklin Circuit Cum t within

one (1) year from the time the Commonwealth
has determined final pay quantities and



issues a final pay estimate to the

contracting party, notifying him of 1its final

determination, or from the receipt of a final

adverse decision of the Commonwealth,

whii/iever occurs later. [Emphasis Added]55
Under this amendment, June 30, 1982 would have been the measuring
date for the one-year Jlimitation, and the September 9, 1982
filing by the contractor in 3lueqrass would have been timely.

F. Article 12 - Ethics 1in Public Contracting.

The MPC states that, as amatter of policy, “[plublic
employment is a public trust."55 Abreach of that trust occurs
when public employees attempt to realize personal gain by the
improper discharge of their duties.57 Kentucky®s Procurement
Code contains virtually identical language.58 In Buchiqr.ani v.
Lexington-Favette Urban County Government.58 the County Jailer,
an elected official wunder the Kentucky Constitution, was
prohibited from operating a Detention Center Commissary for
profit.70 In addition to his official duties, the Jail~r was
paid for bookkeeping, fingerprinting, and photographing services
performed as Director of Detention (a position created upon
passage of the County®s Urban Government Charter); and he also
operated a prison Commissary, the profit from which he retained
as compensation. Despite the fact that the profit was neither
unreasonable nor excessive, and the fact that the operation of
the Commissary contributed to the security of the Detention
Center and thus the county; it was held that the jailer had
technically breached the public crust through the for-profit

«ommj sssry activities ccnsuccac m accicicn to his CuwsLituLiuual

duties. 3ased on the defense of advice of counsel, the appellate



court reversed the imposition of monetary damages by the lower
court, and directed a finding that tne Jailer could not operate a
Commissary for profit (while 1inviting "legislative initiative”™ in
this area). The Kentucky Court of Appeals then held that the
Jailer could contract with the County for duties not specifically
related to nis official duties, and upneid the contract for nis

services as Director of. Detention.7%

1v. Corclusion

The relatively few cases that have arisen under state
adoptions of the Model Procurement Cede are 1indicative of 1its
success to date 1in accomplishing its stated purposes of 1injecting
economy and efficiency®™ into the procurement process.7- The MPC
has spawned debate, research and writing,75 which have
contrtouted significantly to the development of the ocdy of law
concerning state ar.d local procurement. The MPC provides a
workable model with which states and localities can and have
drafted legislation to make budgetary belt-tightening a rewarding
evolution, producing structured and efficient procurement systems

in tne process.



FOOTNOTES

*The MODEL PROCUREMENT CODE FOR STATE AND LOCAL

GOVERNMENTS (A.B.A., approved by the House of Delegates or.

February 13, 1979). The overall structure of MPC 1is as follows:
Article 1 - General Provisions
Article 2 - Procurement Organization
Article 3 - Source Selection and Contract Formation
Article 4 - Specifications
Article 5 - Procurement of Construction,

Architect-Engineer and Land Surveying Services

Article 6 - Modification and Termination of Contracts

for Supplies and Services

Article 7 - Cost Principles

Article 8 - Supply Management

Artine 9 - Legal and Contractual Remedies

Article 10 - Intergovernmental Relations

Article 11 - Assistance to SmalLl and Disadvantaged

Businesses; Federal Assistance or Contract Procurement
Requirements

Article 12 -- Ethics in Public Contracting

2Falvey, Birnkrar.t, and Friedman, ABA Proposes
Legislative Adoption of a Model Procureme.nt Code for State and
Local Governments, 11 Urb. Law. 431 (1979).

2Ld.

m*Among those Pilot Jurisdictions were: Commonwealth
Kentucky; State of Tennessee; State of New Mexico; State of

Louisiana; State of Utah; Louisville, Kentucky; Knoxville,

of



Tennessee; Baltimore, Maryland; Detroit, Michigan; and, San

jiego, California. A.3.A., The Model Procurement Cede for State
and local Governments - Format for Working Committee Use, p. v1l
(1979).

“Kentucky, Jan 1, 1379 : K/. P.evm3tat. Ann.
545A.005-45A.990 (Baldwin 1330 * Supp. 1334); Arkansas, Juiv 1,
1779: Ar:<. Stat. Ann. 5514-112 to 14-1115 (1379 s Supo. 1333);
Louisiana, July 1, 1330 : La. Rev. 3tat. Ann. 5539 :1551to 39 :1755
(West 3upp- 1935); Utah, July 1, 1930: Utah Code Ann. 5553-55-1
to 53-55-73 (Supo. 1933); Maryland, July 1, 1331: Md. Code Ann.
Art. 21, 5131 to 9-215 (1981 i Supp. 1334); Sout.n Carolina,

July 30, 1331: 3.C. Ccwe Ann. 5511-35-10 to 11-35-5270 (Law.
Co-op. 1933 Supp. 1334); Colorado, Janl. 1932: Cclc. Rev. Stat.
5524-91-101 to 24-112-101 (Supp- 1334); Indiana, Jan 1, 1932:
Ind. Cede Ann. 554-13.4-1-1 to 4-13.4-9-5 (Burns 1332 » Supp-
1934); Virginia, Jar.. 1, 1383: 7a. Code 5511-35 to 11-30 (Supp-
1334 ); Terri jry of CG«..am, Gctcoer 1, 1983 : cite unavailable; Mew
Mexico, mov. 1, 1384: N.M. Stat. Ann. 5513-1-23 to 13-1-199
(Supp. 1934); Arizona, Dec. 31, 1935: Arir. Rev. Stat. Ann. Tit.
5541-2501 to 41-2637 (Supp. 1934-1935).

OEpstein and Martin, A Short Sister7 of t.-e Precar atier.
arc Enactment of tne Uniform Commercial Code, 22 U. Miami L. Rev.
1, 5, 11 (1967). Kentucky, Connecticut, New Hampshire and Rhode
Island adopced tne U.C.C. between 1953 and 1960, with the balance
of tne states, except Louisiana, adopting the U.C.C. between 1361

and 1257. Id. at 11..



7N.M. Stat. Ann. SSl3-1-28 to 13-1-199 (Supp. 1984) ;
Ariz. Rev. Stat. Ann. 8841-2501 to 41-2637 (Supp. 1984-1985).
3A _3.A ., New Directions 1in State and Local Purchasing:
Tiie ABA Model Procurement Code Imolemer.tat lor Workshop (pp-
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91d. at 156-65.
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N-See, supra note 7.

13390 So.2d 1361 (La. App. 4th Cir. 1980).

“4\jew Orleans Home Rule Charter 86-307(5), quoted in
id. at 1362.

I5La. Rev. Stat. 839:1484(15), (17) (West. ,upp. 1985).

1°MOriai cjw»-0 A §2 Mi 12S5.



1 Seet Sthri e, Purchasir.c

, 34 (Sunraer, 1330).

131d. at 30-3

13:dt ¢ 32,

20417 So0.2d 6 (La. Ct. App.

2-:d. at 10.

2-An invitatior. for 0ids is
to tne product sought. See Ccramtnt, Recuesas far Procosals in
State Government Procurement, 133 C. ?3. Law. Rev. 175, 134
(1331)

221d. at 136. This method utilises "P.equests for
Proposals™ (RF? 1s), which are not extremely detailed in relation
to oojective selection criteria, and 1in wnicn price 1is out one of
the factors used 1in determining contract award.

24n.PC 53-201 (a)-<¥) .

mComment, op. Cit. (see Footnote 22), at 13".

- MPC 53-203(1). Compare the MPC procedures with, these-
of the Department of Defense: L. Submission of technical
proposals; evaluation; 2. Sucroission of cost proposals;
evaluation; 3. Sest and final offers suomi tted; selecticr. of
apparent winner; and 4. negotiations with apparent winner;
contract award. Smith, The S"ew *"our Steo Source Selection
Procedure: Is the Solution Worse than the Pvaolem? 11 Pub.
Cent. L. J. 322, 322 *"1330).

2~M?2C $3-202(7).

33mpr 53-101(7)

29Md . Ann. Code Art. 21, 53-202 (1331 4 Supp, 1334).



3057 Md. App- 22, 469 A.2d 1026 (1984).

31COMAR 21.06.02.03, quoted 1in 468 A .2d 1026, at 1030.

32463 A.2d at 1030, 1033.

3J3ilongo v. Deo"t of Health and “Human Resources, 428
So.2d 1021, 1022 (La. App. 1st Cir. 1983) (question of fact
whether hid for leasing new construction office space
substantially conformed to bid requirements).

34See, supra, text accompanying note 24 and Millette
Enterorises, p. 7.

33a .3.A. The Changing Fact of Public Purchasing: The
A3A Model Procurement Code and 1its Implementation 67-68 (1983).

36401 So.2d 1070 (La. App. 3rd Cir. 1981).

371d. at 1078.

33rd. at 1081.
3"Hughes v. Schaefer, 294 Md. 653, 452 A.2d 428, 434

(1982) .
40459 So.A. 1255 (La. App. 1st Cir. 1934).
411d. at 1258.
421d at 1258, 1259.
43Md . Ann. Code, Art. 21, 83-504 (c) (Supp, 1984).
4457 Md. App. 22, 468 A.2d 1026 (1984).
451d. at 1030, 1033.
45Xy. Rev. Stat. Ann. 545A_.425 (Baldwin 1980 5 Supp.-
1984) .

47663 S .W.2d 759 (Ky. App., 1984 ).
‘a5, 4F m: .

491d. at 760.



=3Md. Ann. Code, Art. 21, $7-201(32) (1931 i Supp.
1934) .

m''aee roocnoce 44, Kennedy Temporaries at 1035
(unsuccessful bidder®s appeal to Board of Contract Appeals more
than 15 days after receipt of rejection letter was untimely).

521d. at 1036.

33417 So.2d 5 (La. App. 1st Cir. 1932).

54MPC 59-101(1); La. Rev. Stat. Ann. 539:1671.A (West.
Supp. 1935).

5357 Md. Ct. App. 766, 471 A.2d 1121 (1934).

3SI1d. at 1129, quoting Md. Ann. Coce Art. 21, 57-101.

57471 A.2d 1121, 1124 (1934).

331d. at 1127, 1123. Cf. State Department of General
Services /. Cherry Bill Sand | oraver co.. Inc., 51 Md. App.. 299,
443 A.2d 623 (1932) (prior oral statement admissible to prove
terms of contract where contract not integrated and oral
explanations not expressly precluded); see generally, 3tate
Ceaartnent of General Services v. P.ccer S. Holtman * Associates,
Led., 463 A.2d 303 (Md. Ado., 1933), (latter agreement, after
effective dace of scacuta waiving sovereign immunity, constituted
separate contractual agreement protected oy t.ne statute despite
it oetr.g laoeled “Extension” of earlier agreements).

53433 A.2d 1374 (Md. App. 1932).

501d. at 1332? Md. Ann. Code Art. 21, 57-101-04
(1981) .

51*PC 59-301.

32654 S.W.2d 936 (Ky. App. 1933).



63id. at 937; Xv. Rev. Stat. Ann. S45A.260 (Baldwin
1980) .

241d. at 938. Accord. Kovachevich v. University of
Louisvilie, 597 S.W.2d 621 (Ky. App. 1980) (discharged medical
school faculty member failed to file action within statutory one
year time limit).

65J<y. Rev. Stat. Ann. S45A.260 (Baldwin Supp. 1984).

66MPC 812-201.

671d. §12-202-2(1).

63Ky. Rev. Stat. Ar.n. S45A.450(1) (Baldwin 1980 & Supp.
1984) .

69632 S.W.2d 465 (Ky. App. 1982).

701d. at 467.

711d.

72MPC §1-101(2).

72See, e.g., A.3.A., ldentifying and Prosecuting Fraud

ana Abuse in State and Local Contracting (1984).



HOUSE CS FOR CS FOR SENATE BILL NO. 341 (State Affairs)
SECTIONAL ANALYSIS

(Unless otherwise indicated, "commissioner™ means
commissioner of administration)

SECTION 1. The purposes of the act are outlined to
include: simplification, clarification, modernisation of
the laws; consistency among the branches of government;
increased public confidence; fair and equitable treatment
of all vendors; increased economv 1in state procurement;
broad-based competition; safeguards for the maintenance of
a procurement system of auality and integrity; ar.d
elimination and prevention of discrimination in state
contracting.

SECTION 2. A new chapter is added to Ad 36 entitled
"State Procurement Code."*"

Article 1. Organization of State Procurement.

Sec. 36.30.005. Centralization of procurement of supplies
and services for state agencies is under the authority of
the commissioner of administration and the chief
procurement officer. Procurement of construction and
procurements to or disposals from the state equipment
fleet and the control over construction and the state
equipment fleet is under the commissioner of
transportation and public facilities.

The University of Alaska is subject to the requirements of
SB 341, but has independent administrative authority and
the ability to issue its own regulations implementing the
chapter in conformance with state APA requirements.

Sec. 36.30.010. The chief procurement officer is selected
by the commissioner; 1is responsible for procurement of
supplies and services for agencies in the executive
branch; 1is a partially exempt employee; must have a
minimum of 5 years 1in public p:.*ocure.oent; and may be
removed by the commissioner on.".v for cause. The term of
office of the Chief Procurement Officer is 4 years.

Duties of the Chief Procicement Officer are enumerated.

Sec. 36.30.015. The commissioner of transportation and
public facilities may delegate to another agency the
authority to contract for construction, after written
determination has been made that the agencv is capable of
implementing the delegated authority. The commissioner of
administration may delegate to an agency the authority to
contract for its own supplies and services after a written



determination has been made chat the agency is capable of
implementing the delegated authority.

The authority to adopt regulations or dispose of surplus
supplies may not be delegated. Agency contracts for the
services of legal counsel must be approved by the
department of law.

The Board of Directors of the Alaska Railroad Corporation
and the Alaska State Housing Authority must adopt
procedures substantially equivalent to the procurement
code and regulations adopted by the commissioner.

Sec. 36.30.020. Legislative Council must adopt procedures
which are based on the competitive principles consistent
with this chapter.

Sec. 36.30.030. The administrative director of the court
system must adopt procedures which are base/~on the
competitive principles consistent with this chapter.

Sec. 36.30.040. Procurement regulations must be adopted
by the commissioner.

Sec. 36.30.050. A list of persons who desire to provide
supplies, services or construction items to the state will
be established and maintain by the commissioner. Evidence
of a valid Alaska business license and a statement of the
contractor®s qualifications must be submitted to be
included on the list. Construction contractors must also
submit a valid certificate of registration. A biennial
fee will be charged to offset the cost of administering
the list. The list may be used by the state agencies in
providing notice of intent to make small purchases.

Sec. 36.30.060. Specification regulations must be adooted
by the commissioner. Specifications must promote overall
economy for the purposes intended, encourage competition
in satisfying the state"s needs, and may not be unduly
restrictive.

Sec. 36.30.070. Supply management 1is under the authority
of the commissioner and regulations must he adopted which
govern management of supplies, surplus supplies and
transfer of excess supplies.

Sec. 36.30.080. The department shall lease necessary
space, and contract for the lease of space for the use of
the state or an agency. A lease or contract for a lease
may not be for a period of occupancy greater than 40
years. The department may enter into lI7”ase-financing
agreements, which are subject to annual appropriation. If
the department intends to enter into a lease or lease
financing agreement with an annual rent anticipated to



exceed 21,000,000, notice must be provided the legislature
for aoproval.

Article 2. Competitive Sealed Bidding.

Sec. 36.30.100. Competitive sealed bidding 1is the
preferred method of contracting. Competitive sealed
bidding 1s not required for certain purchases, 1including
professional services, which are itemized.

Sec. 36.30.110. When competitive sealed bidding is used,
an invitation to bid is issued which must include the date
by which the bid must be received, purchase description,
and all contractual terms and conditions. Subcontractors
must be listed. Evidence of a valid Alaska business
license for all bidders and subcontractors must be
submitted when responding to the I1TB. A bidder for
construction contracts must also submit evidence of the
bidder®"s registration under AS 08.18 and evidence of
registration for each listed subcontractor.

Sec. 36.30.115. Within 24 hours after the opening of
bids, the apparent low bidder shall submit a list of the
subcontractors the bidder proposes to use in t a
performance of the contract. Conditions under which a
bidder may substitute a subcontr-- * - are listed. A
bidder who violates this se~ ~ 1 ma* eicher have the
contract cancelled, or aft n _.tice and a hearing, be
assessed a penalty in an ai> unt not exceeding 10% of the
value of the subcontract at 1issue.

Sec. 36.30.120. Bid security shall be required for all
competitive sealed bidding for construction contracts
which exceed an amount established by regulation. Bid
security may be required for other types of supplies and
services.

Sec. 36.30.130. Public notice of the ITB must be provided
21 days before the date for the opening of the bid, unless
otherwise determined in writing by the chief procurement
officer, or the commissioner of transportation and public
facilities for construction or state equipment bids.
Notice of solicitations must be published in the”Alaska
Administrative Journal. The state is liable for"~failing
to substantially comply with the notice requirements of
this section.

Sec. 36.30.140. Bid opening must be public, in the
presence of witnesses, and relevant information must be
recorded, which is open to public inspection. T > bids
are not open for public inspection until after a notice of
intent to award a contract has been issued.



Sec. 36.30.150. The procurement officer must evaluate
bids based on the requirements set out in the ITB. The
criteria used for the evaluation of an award must be
objectively measurable. Criteria may not be used in bid
evaluation if they are not set out in the ITB.

A contract based on total or life cycle costs may be
awarded only when the chief procurement officer or the
commissioner of transportation and public facilities
determines in writing that the contract promotes overall
economy Tfor the purposes intended, encourages competition,
is not unduly restrictive, and is in the best interest of
the state.

Sec. 36,30.160. Bids received after the bid due date
indicated on the ITB may not be accepted unless the delay
was due to an error of the contracting agency.

Correction or withdrawal of inadvertently erroneous bids
before or after bid opening, or cancellation of awards or
contracts based on bid mistakes shall be permitted in
accordance with regulations and supported by written
justification.

Sec. 36.30.170. Awards to the lowest responsible and
responsive bidder whose bid conforms in all material
respects to the requirements and criteria set out in the
ITB shall be promptly made. The Alaska bidder preference
is expanded to apply to all construction contracts. The
lowest responsible and responsive Alaskan bidder with a
bid not more than 5% higher than the lowest bid of a
nonresident shall be awarded the contract. An Alaskan
bidder who qualifies as an "emplovment program™ shall be
given a 10% preference.

Sec. 36.30.190. Multi-step sealed bidding is allowed when
it is considered impractical to initially prepare a
definitive purchase description to support an award based
on price. Unpriced technical offers are submitted,
followed by an ITB limited to the bidders whose offers are
determined to be technically Qualified under the criteria
established.

Article 3. Competitive Sealed Proposals.

Sec. 36.30.200. Contracts may be awarded by competitive
sealed proposals when the chief procurement officer, or
the commissioner of transportation and public facilities
for construction and state equipment fleet contracts,
determines in writing that the use cf competitive sealed
oidamg 1is either not practicable or not advantageous to
the state.



Sec. 36.30.210. Request for proposals must contain the
same information required for ITRs. The same notice
provisions for ITRs apply for RKPs. An offeror must list
the subcontractors within 48 hours after the date by which
the proposalj must be received. The same duties of
bidders under ITPs apply to competitive sealed proposals.

Sec. 36.30.220. Standard overhead rate established by
agencies and applicable to contracts for supplies and
services, must be included in a RFP.

Sec. 36.30.230, Proposals are to be opened in a manner
which avoids disclosure of contents to competing offerors
during the process of negotiation. A register of
proposals containing the name and address of eat h offeror
shall be prepared and open for public inspection after the
the notice of intent to award a contract is issued.

Sec. 36.30.240. Discussions with responsible offerors,
who submit proposals determined to be reasonably
susceptible of being selected for award, may be conducted
for the purpose of clarification to assure full
understanding of and responsiveness to the solicitation
requirements. Offerors shall be accorded fair and equal
treatment with respect to any opportunity for discussion
and revision of proposals. Revisions may be permitted
after submissions and before the award for the purpose of
obtaining best and final offers. These discussions are
exempted from the Alaska Open Meetings law.

Sec. 36.30.250. A contract under competitive sealed
proposals shall be awared to the responsible and
responsive offeror whose proposal 1is determined in writing
to be the most advantageous to the state taking into
consideration price, the evaluation factors set out in the
RFP, and whether the offeror qualifies as an Alaskan
Bidder or is offering the services of an employment
program.

Sec. 36.30.260. A contract awarded under competitive
sealed proposals must contain: the amount of the
contract; the date for supplies to be delivered or the
term for services to be performed; a description of the
services or supplies contracted for; and a certification
that sufficient funds are available for the amount of the
contract.

Sec. 36.30.270. Special procedures apply to contracts
awarded to architects, engineers, and land surveyors.



Article 4. Other Procurement Methods.

Sec. 36.30.300. Sole source procurements may only be
awarded if it is determined ™ writing that there is only
one source fTor the required supply, service or
construction. A sole source procurement may not be
approved if a reasonable alternative source exists.

Sec. 36.30.310. Emergency procurements may be authorized
under emergency conditions when there exists a threat to
public health, welfare, or safety, and procurement through
competitive sealed bids or competitive sealed proposals is
impracticable, or contrary to the public interest, or to
protect public or private property. A written
determination of the basis for the emergency and for the
selection of the particular contractor must be provided.

Sec. 36.30.320. Small procurements which do not exceed an
aggregate amount of $5,000 shall be made with competition
that is practicable under the circumstances. A contract
for professional services that does not exceed $25,000 may
be made in accordance with regulations adopted by the
commissioner. Notice of small procurements shall be
provided to Alaskan bidders designated by the commissioner
under section 36.30.050(d).

Article 5. Contract Formation and Modification.

Ser. 36.30.340. IT a contract contains a term that is in

conflict with a state standard form contract term or if a

standard term is deleted or modified by a term that is not
standard, the contract must be approved by the department

of law.

Sec. 36.30.350. Solicitas(ons may be cancelled or any
bids or proposals may be iected, in whole or 1in part, or
the date for opening bids or proposals may be delayed as
may be specified in the solicitation, when it is in the
best interest of the state. The reasons for cancellation,
rejection, or delay in opening bids or proposals shall be
made part of the contract file.

Sec. 36.30.360. A written determination of responsibility
of a bidder or offeror shall be made by the procurement
officer.

Sec. 36.30.362. The procurement officer must issue a
written statement explaining the reasons a contract was
awarded to a person who does p reside or maintain a
place of business in Alaska, . the supplies, services,
professional services or constructdon could have been
obtained from in-state sources.

Sec. 36.30.365. At least 10 days before the formal award
of a contract the procurement officer shall provide to



each bidder or offeror notice of intent to award a
contract.

Sec. 36.30.370. Any type of contract that will promote

the best interests of the state may be used, except that
the use of a cost-plus-a-percentage-of cost contract is

prohibited.

Sec. 36.30.380. Except with respect to contracts awarded
through competitive sealed bidding or firm fixed-price
contracts, a contract type may not be used unless it has
been approved 1in writing by the procurement officer.

Sec. 36.30.390. Unless otherwise provided by law,
multi-term contracts are permitted, but subject to
availability and appropriation of funds. Written

determination must support multi-term contracts.

When funds are not appropriated or otherwise made
available to support continuation of performance in a
subsequent fiscal periods, the contract shall be
cancelled. The contractor may only be reimbursed for the
reasonable value of any nonrecurring costs incurred, but
not amortized in the price of the supplies or services
delivered undnr the contract that are not otherwise
recoverable.

Sec. 36.30.400. Cost or pricing data must be submitted
and certified by contractors. This does not apply when:
the contract price is bared on adequate price competition;
the contract price is set by law or regulation; or it 1is
determined 1in writing that the requirements of this
section are waived and the reasons for waiver are stated
in writing.

Sec. 36.30.410, The state has the right to inspect the
plant or place of business of a contractor or
subcontractor that is related to the performance of a
contract awarded or to be awarded by the state.

Sec. 36.30.420. The state may audit books and records of
a person who has submitted cost or pricing data or
receives a contract.

Sec. 36.30.4iC. The commissioner shall adopt regulations
permitting the inclusion of clauses providing for
adjustments in prices, time of performance, or other
contract provisions, and appropriate remedies.

Sec. 36.30.460. Standard clauses in srate contract may be
modified if supported by a written determination that
states the circumstances justifying the variation.



Sec. 36.30.470. IfT the certification of the fiscal
officer or other responsible official discloses a
resulting increase in the total project budget or the
total contract budget, the procurement officer may not
execute the contract modification, change order, or
adjustment in contract price unless sufficient funds are
available, or the scope of the proiect or contract is
adjusted to permit the degree of completion that is
feasible within the total project budget or total contract
budget as it existed before the contract modification,
change order, or adjustment in contract price.

Sec. 36.30.480. Cost principle regulations shall be
adopted.

Article 6. Procurement Records and Reports.

Sec. 36.30.500. Procurement records shall be retained and
disposed ot in accordance with records retention
guidelines and schedules approved by the state archivist.

Sec. 36.30.510. A contract file open for public
inspection must be kept by the commissioner and the
contracting agency for each contract awarded under
competitive saaled proposals. The file kept by the
commissioner shall contain a summary of the information 1in
the file of the contracting agency.

Sec. 36.30.520. The commissioner shall maintain for at
least 5 years a record listing all sole source and
emergency procurement contracts. An agency which has
delegated procurement authority shall by October 1, of
each year, submit records of all solr source and emergency
procurement contracts to the commie3ioner.

Sec. 35.30.530. Procurement “.iformation is public except
as otherwise provided by law.

Sec. 36.30.540. The commissioner shall biennially report
to the legislature concerning procurements by agencies.

Article 7. Legal and Contractual Remedies.

Sec. 36.30.560. An interested partv may protest the award
of a contract, the proposed award of a contract, or a
solicitation for goods, services or construction. The
protest shall be filed with the procurement officer of the
cortracting agency in writing and must contain specified
iten.s.

Sec. 30.30.565. Time deadlines for filing protests are
specified.



Sec. 36.30.570. Notice of a protest shall immediately be
given to the contractor if a contract has been awarded or,
if no award has been made, to all interested parties.

Sec. 36.30.575. If a protest is filed before a contract
is awarded, the award may be made unless the procurement
officer of the contracting agency determines 1in writing
that: a reasonable probability exists that the protest
will be sustained; or stay of the award is not contrary to
the best interests of the state.

Sec. 36.30.580. A written decision by the procurement
officer of the contracting agency shall be issued within

14 days after a protest has been filed, unless the time 1is
extended up to 26 days for good cause. Notice shall be
sent to the protester. If a decision is not made by the
due date, the protester may proceed as if the procurement
officer had issued a decision adverse to the protester.

Sec. 36.30.585. If the procurement officer sustains a
protest the procurement officer shall implement an
appropriate remedy.

Sec. 36.30.590. An appeal from a decision of a
procurement officer on a protest must be filed with the
appropriate commissioner within 5 days after the decision
is received by the protester.

Sec. 36.30.595. The procurement officer shall immediately
give notice of an appeal to the contractor if a contract
has been awarded, or, if no award has been made, to all

interested parties.

Sec. 36.30.600. If a protest appeal is filed before a
contract is awarded and the award was stayed, the filing
of the appeal automatically continues the stay until the
commissioner of administration or transportation and
public facilities makes a written determination that the
award of the contract 1is necessary to protect substantial
interests of the state.

Sec. 36.30.605. The procurement officer of the
contracting agency shall file a complete report on the
protest and “Acision with the commissioner of
administration or transportation and public facilities

within 7 days after a protest appeal 1is filed. The
protester and all interested parties that have requested a
copy of the appeal shall be furnished one. The protester
may file comments on the protest report within 7 days
after the report is received. Extensions may be granted.
Sec. 36.30.610. The commissioner of administration or

transportation and public facilities shall dismiss a
protest appeal before a hearing 1is held if it 1is
determined 1in writing that the appeal 1is untimely. The



appropriate commissioner may 1issue a decision on an appeal
without a hearing if the appeal 1involves questions of law
without genuine 1issues of fact.

Sec. 36.30.615. A hearing on a protest appeal shall be
conducted according to AS 36.30.670 and regulations
adopted.

Sec. 36.30.620. If a controversy, asserted by a
contractor, concerning a contract awarded under this
chapter cannot be resolved by agreement, the procurement
officer shall, after receiving a written request by the
contractor, issue a written decision no more than 90 days
after receipt of all necessary information from the
contractor, unless the due date 1is extended for good
cause.

The decision shall be sent to the contractor. If a
decision is not made by the due date, the contractor may
proceed as if the procurement officer had issued a

decision adverse to the contractor. If a controversy
asserted by the state concerning a contract awarded cannot
be resolved by agreement, the matter shall be immediately

referred to the commissioner of administration or
transportation and public facilities.

Sec. 36.30.625. An appeal from a decision of the
procurement officer on a contract controversy may be filed
by the contractor with the commissioner of administration
or transportation and public facilities. The appeal shall
be filed within 14 days after the decision 1is received by
the contractor.

Sec. 36.30.630 A hearing on a contract controversy
appealed to the commissioner or referred to the
commissioner shall be conducted according to AS 3.,.30. 670
and regulations adopted.

Sec. 36.30.632. The commissioners of administration and
transportation and public facilities may delegate
responsibilities under Sec. 36.30.590 and Sec. 36.30.630
to the head of the contracting agency.

Sec. 36.30.635. The commissioners of administration and
transportation end public facilities may debar or suspend
a person from consideration for award of contracts.
Notice and opportunity for a hearing are specified.

Sec. 36.30.640. Causes for debarment or suspension are
enumerated.

Sec. 36.30.645. The commissioners of administration and
transportation and public facilities shall issue a written
decision to debar or suspend.



Sec. 36.30.650. A person suspended 1is entitled to a
hearing if the person files a written recruest for a
hearing within 7 days after receipt of the notice of
suspension.

Sec. 36.30.655. The commissioner shall maintain a list of
all persons debarred or suspended from consideration for
award of contracts.

Sec. 36.30.660. The commissioner of administration or the
commissioner of transportation and public facilities may,
at any time after a final decision to debar a person,
reinstate the person after determining that the cause for
which the person was debarred no longer exists or has been
substantially mitigated.

A debarred person may recruest reinstatement. A hearing
may be held on a reinstatement petition. A decision on
reinstatement shall be made in writing within 7 days after
a reinstatement petition is submitted. A decision under
this section is not subiect to judicial appeal.

Sec. 36.30.665. The commissioner of administration or
transportation and public facilities may permit a debarred
person to participate 1in a contract on a limited basis
during the debarment period.

Sec. 36.30.670. The commissioner of administration or
transportation and public facilities shall act as a
hearing officer or appoint a hearing officer for a hearing

conducted under this chapter. The provisions of the
Administrative Procedure Act do not apply to a hearing
conducted under this chapter. The authority of a hearing

officer is outlined.

Sec. 36.30. 675 . IT the cc.imissioner of administration or
transportation and public fac-lities is not acting as
hearing officer, the hearing officer shall recommend a
decision to the appropriate commissioner based on the
evidence presented. The recommendation shall include
findings of fact and conclusions of law. The appropriate
commissioner may affirm, modify or reject the hearing
officer"s recommendation or take any other appropriate
action.

Sec. 36.30.680. A decision by the commissioner of
administration 1is final, and shall be sent within 20 days
after a hearing to all parties. A decision by the

commissioner of transportation and public facilities
involving procurement of construction shall be sent
within 90 days after the hearing.

Sec. 36.30.685. A final decision of the commissioner of
administration or transportation and public facilities mav



be appealed to the superior courtyin accordance with the
Alaska Rules of Appellate Procedure.

Sec. 36.30.687. Civil and criminal sanctions are outlined
for misrepresentations and fraudulent claims.

Sec. 36.30.690. This chapter and the regulations adopted
under it are the exclusive procedures for asserting a
claim against the state or an agency arising 1in relation
to a procurement conducted under this chapter.

Sec. 36.30.695. The commissioner of administration may
adopt by regulation additional rules of procedure.

Sec. 36.30.699. The definition of 1interested party is
given.

Article 8. Intergovernmental Relations.
Sec. 36.30.700. Cooperative purchasing is authorized

between public procurement units or external procurement
activities 1in accordance with an agreement entered 1into
between the participants.

Sec. 36.30.710. Sale, acquisition, or use of supplies
among public procurement units or with external
procurement activity may be done 1independent of certain
requirements of this chapter.

Sec. 36.30.720. Joint use of facilities 1is allowable.
Sec. 36.30.730. A public procurement unit may provide
personnel, information and technical services to a

reouesting public procurement unit or external procurement
activity.

Sec. 36.30.735. Current Alaska law on restrictions of
contracting with or employing experts on radiation hazards
is retained.

Sec. 36.30.740. The commissioner may collect information
concerning supplies, services or construction being
procured or used by state public procurement units.

Sec. 36.30.750. Under a cooperative purchasing agreement,
controversies arising between an administering public
procurement unit and its bidders, offerors, or contractors
shall be resolved in accordance with this chapter.

Sec. 36.30.790. Definitions for this article are
provided.



Article 9. General Provisions.

Sec. 36.30.850. This chapter applies to contracts
solicited or entered into after January 1, 1987, wunless
the parties agree to its application to a contract
solicited or entered into before that date. This chapter
applies to the disposal of state supplies and every
expenditure of public funds irrespective of their sources,
except as specified in AS 36.30.915.

This chapter does not apply to: grants? contracts for
professional witnesses; contracts of the University of
Alaska where the work 1is to be performed substantially by
enrolled students; contracts for medical doctors and
dentists; contracts for the purchase of residential child
care services under AS 47.40; disposals of land or
interest in land; disposals under AS 38.05; contracts for
the preparation of ballots under AS 15.15.030;
acquisitions or disposals of property and other contracts
relating to airports; acquisitions of real property or
disposals of obsolete property under AS 19.05.060,
19.05.100, 19.05.110 or 19.05.120; disposals of obsolete
material or equipment under AS 35.20.060; 1leases of ferry
terminal facilities under AS 19.60.010; or contracts of
the department of fish and game for non-point-to-point
flights recuiring specialized flying and piloting skills.

Except for AS 36.30.700-36.30.895, +this chapter does not
apply to contracts between two or more agencies, the state
and its political subdivisions, or the sta"*.e and other
governments.

Sec. 36.30.860. Unless displaced by the particular
provision of this chapter, all other principles of law and
equity shall supplement the visions of this chapter.

Sec. 36.30.870. Regulations under this chapter shall be
adopted 1in accordance with the Administrative Procedure
Act. Regulations applicable to procurements of
construction or procurements for or disposal of property
of the state equipment fleet shall be adopted by the
commissioner of administration only after consultation
with the commissioner of transportation and public
facilities.

Sec. 36.30.880. This chapter requires all parties
involved ir. the negotiation, performance, or
administration of state contracts to act in good faith.

Sec. 36.30.890. If a procurement involves the expenditure
of feaerai funds or feaerai assistance and tnere 1is a
conflict between a provision of this chapter or a



regulation adopted under a provision, the federal statute
or regulation shall prevail.

Sec. 36.30.900. This chapter does not modify, amend, or
alter laws regarding preference for Alaska forest products
or preference to producers or dealer* in Alaska, except as
provided in AS 36.30.170(b) and (c).

Sec. 36.30.910. This chapter does not prevent purchasing
through the general services administration as provided by
law.

Sec. 36.30.920. Suspected anticompetitive practices are
to be reported to the attorney general.

Sec. 36.30.930. In addition to penalties prescribed for
unethical conduct, civ ™ and criminal penalties are
provided for violations of this chapter.

Sec. 36.30.940. The attorney general on behalf of the
state shall enforce the provisions of this chapter.

Sec. 36.30.950. Severability clause 1is included.
Sec. 36.30.990. Definitions.
Sec. 36.30.995. This chapter may be cited as the State

Procurement Code.

SECTION 3 through SECTION 64 amend other Alaska statutes
to reflect the provisions of this chapter.

SECTION 65. The commissioner must report to the
legislature by December 1, 1987, concerning procurements
by state agencies during the first 6 months of 1987.

SECTION 66. The commissioner of administration shall
adopt the regulations required under this chapter by
January 1, 1987.

SECTION 67. This is the repealer section.

SECTION 68. Section 66 of this Act takes effect
immediately.

SECTION 69. Except as provided 1in sec. 68, this Act takes
effect January 1, 1987.



SENATE JUDICIARY COMMITTEE SUHSTITUTE
SENATE BILL 341
SECTIONAL ANALYSIS

(Unless otherwise 1indicated, "commissioner™ means
commissioner of administration)

SECTION 1. The purposes of the act are outlined to

include: simplification, clarification, modernization of
the laws; consistency among the branches of government;
increased public confidence; fair and equitable treatment
of all vendors; 1increased economy 1in state procurement;

broad-based competition; safeguards for the maintenance of
a procurement system of quality and integrity; and
elimination and prevention of discrimination in state
contracting.

SECTION 2. A new chapter is added to AS 36 entitled
"State Procurement Code."

Article 1. Organization of State Procurement.

Sec. 36.30,005. Centralization of procurement of supplies
and services for state agencies 1is under the authority of
the commissioner of administration and the chief
procurement officer. Procurement of construction and
procurements to or disposals from the state equipment
fleet and the control over construction and the state
equipment fleet 1is under the commissioner of
transportation and public facilities.

The University of Alaska 1is subject to the requirements of
SB 341, but has independent administrative authority and
the ability to 1issue its own regulations implementing the
chapter in conformance with state APA requirements.

Sec. 36.30.010. The chief procurement officer 1is selected
by the commissioner; 1is responsible for procurement of
supplies and services for agencies 1in the executive
branch; 1is a partially exempt employee; must have a
minimum of 5 years 1in public procurement; and may be
removed by the commissioner only for cause. The term of
office of the Chief Procurement Officer 1is 4 years.

Duties of the Chief Procurement Officer are enumerated.

Sec. 36.30.015. The commissioner of transportation and
public facilities may delegate to another agency the
authority to contract for construction, after written
determmatio” has been made that the aaencv 1is capable of
implementing che delegated authority. The commissioner of
administration may delegate to an agency the authority to
contract for 1its own supplies and services after a written



determination has been made that the agency 1is capable of
implementing the delegated authority.

The authority to adopt regulations or dispose of surplus
supplies may not be delegated. Agency contracts for the
services of legal counsel must be approved by the
department of law.

The Board of Directors of the Alaska Railroad Corporation
must adopt procedures substantially equivalent to the
procurement code and regulations adopted by the
commissioner.

Sec. 36.30.020. Legislative Council must adopt procedures
which are substantially equivalent to the procurement
code.

Sec. 36.30.030. The administrative director of the court
system must adopt procedures governing the procurement of
supplies, services, professional services and construction
by the judicial branch. The procedures shall be based
upon the competitive principles established under the
code, but may be adapted to the special needs of the
judicial branch as determined by the administrator of
courts.

Sec. 36.30.040. Procurement regulations must be adopted
by the commissioner.

Sec. 36.30.050. A list of persons who desire to provide
supplies, services or construction items to the state will
be established and maintain by the commissioner. Evidence
of a valid Alaska business license and a statement of the
contractor®s qualifications must be submitted to be
included on the list. Construction contractors must also
submit a valid certificate of registration. A biennial
fee will be charged to offset the cost of administering
the list. The list may be used by the state agencies 1in

providing notice of intent to make small purchases.

Sec. 36.30.060. Specification regulations must be adopted
by the commissioner. Specifications must promote overall
economy for the purposes intended, encourage competition
in satisfying the state®s needs, and may not be unduly
restrictive.

Sec. 36.30.070. Supply management 1is under the authority
of the commissioner and regulations must be adopted which
govern management of supplies, surplus supplies and
transfer of excess supplies.

Sec. 36.30.080. The department shall lease necessary
space, and contract for the lease of space for the use of
the state or an agency. A lease or contract for a lease



may not be for a period of occupancy greater than 40

years. The department may enter into lease-financing
agreements, which are subject to annual appropriation. If
the department intends to enter into a lease or lease
financing agreement with an annual rent anticipated to
exceed SI, 000,000, notice must be provided the legislature
for approval.

Article .v. Competitive Sealed Bidding.

Sec. 36.30.100. Competitive sealed bidding 1is the
preferred method of contracting. Competitive sealed
bidding is not recuired for certain purchases, 1including

professional services, which are itemized.

Sec. 36.30.110. When competitive sealed bidding 1is used,
an invitation to bid is issued which must include the date
by which the bid must be received, purchase description,
and all contractual terms and conditions. Subcontractors
mest be listed. Evidence of a valid Alaska business
license for all bidders and subcontractors must be
submitted when responding to the I1TB. A bidder for

construction contracts must also submit evidence of the
bidder®s registration under AS 08.18 and evidence of
registration for each listed subcontractor.

Sec. 36.30.115. Within 48 hours after the opening of
bids, each bidder shall submit a list of the
subcontractors the bidder proposes to use 1in the
performance of the contract. Conditions under which a
bidder may substitute a subcontractor are listed. A
bidder who violates this section may either have the
contract cancelled, or after notice and a hearing, be
assessed a penalty in an amount not exceeding 10% of the
value of the subcontract at issue.

Sec. 36, 30. 120. Bid security shall be rearuired for all
competitive sealed bidding for construction contracts
which exceed an amount established by regulation. Bid

security may be required for other types of supplies and
services.

Sec. 36.30.130. Public notice of the ITB must be provided
21 days before the date for the opening of the bid, unless
otherwise determined in writing by the chief procurement
officer, or the commissioner of transportation and public
facilities for construction or state equipment bids.
Notice of solicitations must be published in the Alaska
Administrative Journal. The state 1is liable for failing
to substantially comply with the notice requirements of
this section.



Sec. 36.30 ..140. Bid opening must be public, 1in the
presence of witnesses, and relevant information must be
recorded, which 1is open to public inspection. The bids
are not open for public 1inspection until after a notice of
intent to award a contract has been 1issued.

Sec. 36.30.150. The procurement officer must evaluate
bids based on the requirements set out in the |1TB. The
criteria used for the evaluation of an award must be
objectively measurable. Criteria may not be used in bid

evaluation if they are not set out in the |ITB.

A contract based on total or 1life cycle costs may be
awarded only when the chief procurement officer or the
commissioner of transportation and public facilities
determines 1in writing that the contract promotes overall
economy for the purposes intended, encourages, competition,
is not unduly restrictive, and is 1in the best interest of
the state.

Sec. 36.30.160. Bids received after the bid due date
indicated on the ITB may not be accepted unless the delay
was due to an error of the contracting agency.

Correction or withdrawal of inadvertently erroneous bids
before or after bid coening, or cancellation of awards or
contracts based on bid mistakes shall be permitted 1in
accordance with regulations and supported by written
justification.

Sec. 36.30. 170. Awards to the ..owest responsible and
responsive bidder whose bid conforms 1in all material
respects to the requirements and criteria set out 1in the
ITB shall be promptly made. The Alaska bidder preference
is expanded to apply to all construction contracts. The
lowest responsible and responsive Alaskan bidder ee»ith a
bid not more than 10% higher than the lowest bia of a
nonresident shall be awarded the contract. An Alaskan
bidder who qualifies as an "employment program™ shall be
given preference also.

Sec. 36.30.190. Multi-step sealed bidding is allowed when
it is considered impractical to initially prepare a
definitive purchase description to support an award based
on price. Unpriced technical offers are submitted,
followed by an ITB limited to the bidders whose offers are
determined to be technically qualified under the criteria
established.

Article 3. Competitive Sealed Proposals.

Sec. 36.30.200. Contracts may be awarded by competitive
,ealed proposals when the chief procurement officer, or



the commissioner of transportation and public facilities
for construction and state ecuipment fleet contracts,
determines in writina that the use of competitive sealed
bidding 1is either not practicable or not advantageous to
the state.

Sec. 36.30.210. Pequest for proposals must contain the
same information required for |1TBs. The same notice
provisions for 1TBs apply for RFPs. An offeror must 1list
the subcontractors within 48 hours after the date by which
the proposals must be received. The same duties of"

bidders wunder I1TBs apply to competitive sealed proposals.

Sec. 36.30.220. Standard overhead rate established by
agencies and applicable to contracts for supplies and
services, must be included in a RFP.

Sec. 36.30.230. Proposals are to be opened in a manner
which avoids disclosure of contents to competing offerors
during the process of negotiation. A register of

proposals containing the name and address of each offeror
shall be prepared and open for public inspection after the
the notice of intent to award a contract 1is issued.

Sec. 36.30.240. Discussions with responsible offerors,
who submit proposals determined to be reasonably
susceptible of being selected for award, may be conducted
for the purpose of clarification to assure full
understanding of and responsiveness to the solicitation
requirements. Offerors shall be accorded fair and equal
treatment with respect to any opportunity for discussion
and revision of proposals. Revisions may be permitted
after submissions and before the award for the purpose of
obtaining best and final offers. These discussions are
exempted from the Alaska Open Meetings law.

Sec. 36.30.250. A contract under competitive sealed
proposals shall be awared to the responsible and
responsive offeror whose proposal 1is determined 1in writing
to be the most advantageous to the state taking 1into
consideration price, the evaluation factors set out 1in the
PFP, and whether the offeror qualifies as an Alaskan
Bidder or is offering the services of an employment
program.

Sec. 36.30.260. A contract awarded under competitive
sealed proposals must contain: the amount of the
contract; the date for supplies to be delivered or the
term for services to be performed; a description of the
services or supplies contracted for; and a certification
that sufficient funds are available for the amount of the
contract.



Sec. 36.30.270, Special procedures aoplv to contracts
awarded to architects, engineers, and land surveyors.
These provisions only apply to contracts negotiated by the
executive branch.

Article 4. Other Procurement Methods.

Sec. 36.30.300. Sole source procurements may onlv be
awarded if it is determined in writing that there 1is only
one source for the required supply, service or
construction. A sole source procurement may not be
approved if a reasonable alternative source exists.

Sec. 36.30.310. Emergency procurements may be authorized
under e.mer”"<ncy conditions when there exists a threat to
public he?" eifare, or safety, and procurement through
competitiv .ad bids or competitive sealed proposals is
impractic™* nr contrary to the public interest, or to
protect pu. r private property. A written

determination w the basis for the emergency and for the
selection of the particular contractor must be provided.

Sec. 36.30.320. Small procurements which do not exceed an
aggregate amount of $5,000 shall b made with competition
that 1is practicable under the circumstances. A contract

for professional services that does not exceed $25,000 may
be made in accordance with regulations adopted by the
commissioner. Notice of small procurements shall be
provided to Alaskan bidders designated by the commissioner
under section 36.30.050(d).

Article 5. Contract Formation and Modification.

Sec. 36.30.340. If a contract contains a term that 1is in

conflict with a state standard form contract term or if a

standard term is deleted or modified by a term that 1is not
standard, the contract must be approved by the department

of law.

Sec. 36.30.350. Solicitations may be cancelled or any
bids or proposals may be reiected, 1in whole or 1in part, or
the date for opening bids or proposals may be delayed as
may be specified in the solicitation, when 1t 1is in the
best interest of the state. The reasons for cancellation,
rejection, or delay 1in opening bids or proposals shall be
made part of the contract file.

Sec. 36.30.360. A written determination of responsibility
of a bidder or offeror shall be made bv the procurement
officer.



Sec. 36.30.362. The procurement officer must 1issue a *
written statement explaining the reasons a contract was
awarded to a person who does not reside or maintain a
place of business in Alaska, if the supplies, services,
professional services or construction could have been
obtained from in-state sources.

Sec. 36.30.365. At least 10 days before the formal award
of a contract the procurement officer shall provide to
each bidder or offeror notice of intent to award a
contract.

Sec. 36.30.370. Any type of contract that will promote

the best interests"of the stare may be used, except that
the use of a cost-plus-a-percentage-of cost contract is

prohibited.

Sec. 36.30.380. Except with respect to contracts awarded
through competitive sealed bidding or firm fixed-price
contracts, a contract type may not be used unless xt ha.

been approved in writing by the procurement officer.

Sec. 36.30.390. Unless otherwise provided by law,
multi-term contracts are permitted, but subject to
availability and appropriation of funds. Written

determination must support multi-term contracts.

When funds are not appropriated or otherwise made
available to support continuation of performance 1in a
subseouent fiscal periods, the contract shall be
cancelled. The contractor may only be reimbursed for the
reasonable value of any nonrecurring costs incurred, but
not amortized in the price of the supplies or services
delivered under the contract that are not otherwise
recoverable.

Sec. 36.30.400. Cost or pricing data must be submitted
and certified by contractors. This does not apply when:
the contract price 1is based on adequate price competition
the contract price is set by law or regulation; or it is
determined in writing that the requirements of this
section are waived and the reasons for waiver are stated
in writing.

Sec. 36.30.410. The state has the right to inspect the
plant or place of business of a contractor or
subcontractor that 1is related to the performance of a
contract awarded or to be awarded by the state.

Sec. 36.30.420. The state may audit books and records of
a person who has submitted cost or pricing data or
receives a contract.



Sec. 36.30.430. The commissioner shall adopt regulations
permitting the inclusion of clauses providing for
adjustments in prices, time of performance, or other
contract provisions, and appropriate remedies.

Sec. 36.30.460. Standard clauses in state contract mav be
modified if supported by a written determination that
states the circumstances jJjustifying the variation.

Sec. 36.30.470. If the certification of the fiscal
officer or otner responsible official discloses a
resulting increase 1in the total project budget or the
total contract budget, the procurement officer may not
execute the contract modification, change order, or
adjustment 1in contract price unless sufficient funds are
available, or the scope of the project or contract 1is
adjusted to permit the degree of completion that is
feasible within the total project budget or total contract
budget as it existed before the contract modification,
change order, or adjustment 1in contract price.

Sec. 36.30.480. Cost principle regulations shall be
adopted.

Article 6. Procurement Records and Reports.
Sec. 36.30.500. Procurement records shall be retained and

disposed of in accordance with records retention
guidelines and schedules approved by the state archivist.

Sec. 36.30.510. A contract file open for public
inspection must be kept by the commissioner and the
contracting agency for each contract awarded under
competitive sealed proposals. Thti file kept by the
commissioner shall contain a summary of the information 1in
the file of the contracting agency.

Sec. 36.37.520. The commissioner shall maintain for at
least 5 y. irs a record listing all sole source and
emergency procurement contracts. An agency which has

delegated procurement authority shall by October 1, of
each year, submit records of all sole source and emergency
procurement contracts to the commissioner.

Sec. 35..70.530. Procurement 1information is public except
as otherwise provided by law.

Sec. 36.30.540. The commissioner shall biennially report
to the legislature concerning procurements by agencies.



Article 7. Legal and Contractual Remedies.

Sec. 36.70. 560 . An, interested party may protest the award
of a contract, the proposed award of a contract, or a
solicitation " e goods, services or construction. The

protest shall be filed with the procurement officer of the
contracting d{J€NCY in writing and must contain specified
items.

Sec. 36.30.565. Time deadlines for filing protests are
specified.

Sec. 36.30.570. Notice of a protest shall immediately be
given to the contractor if a contract has been awarded or,
il no award has been made, to all interested parties.

Sec. 36.30.575. If a protest is filed before a contract
is awarded, the award may be made unless the procurement
officer of the contracting agency determines in writing
that: a reasonable probability exists that the protest
will be sustained; or stay of the award is not contrary to
the best interests of the state.

Sec. 36.30.580. A written decision by the procurement
officer of the contracting agency shall be issued within

14 days after a protest has been filed, unless the time is
extended up to 26 days for good cause. Notice.shall be
sent to the protester. IT a decision 1is not made by the
due date, the protester may proceed as if the prccurement
officer had issued a decision adverse to the protester.

Sec. 36.30.585. If the procurement officer sustains a
protest the procurement officer shall implement an
appropriate remedy.

Sec. 36.30.590. An appeal from a decision of a
procurement officer on a protest must be filed with the
appropriate commissioner within 5 days after the decision
is received by the protester.

Sec. 36.30.595. The procurement officer shall immediately
give notice of an appeal to the contractor if a contract
has been awarded, or, if no award has been made, to all
interested parties.

Sec. 36.30.600. If a protest apneal is filed before a
contract is awarded and the award was stayed, the filing
of the appeal automatically continues the stay until the
commissioner of administration or transportation and
public facilities makes a written determination that the
award of the contract is necessary to protect substantial
interests of the state.



Sec. 36.30.605. The procurement officer of the
contracting agency shall file a complete report on the
protest and decision with the commissioner of
administration or transportation and public facilities
within 7 days after a protest appeal 1is filed. The
protester and ail interested parties that have reauested a
copy of the appeal shall be furnished one. The protester
may file comments on the protest report within 7 days
after the report in received. Extensions may be granted.

Sec. 36.30.610. The commissioner of administration or
transportation and public facilities shall dismiss a
protest appeal before a hearing 1is held if it is
determined in writing that the appeal 1is untimely. The
appropriate commissioner mav issue a decision on an appeal
without a hearing if the appeal 1involves Questions of law
without genuine issues of fact.

Sec. 36.30.615. A hearing on a protest appeal shall be
conducted according to AS 36.30.670 and regulations
adopted.

Sec. 36.30.620. If a controversy, asserted by a
contractor, concerning a contract awarded under this
chapter cannot be resolved by agreement, the procurement

officer shall, after receiving a written reauest by the
contractor, issue a written decision no more than 90 days
after receipt of all necessary information from the
contractor, wunless the due date 1is extended for good
cause.

The decision shall be sent to the contractor. If a
decision is not made by the due date, the contractor may
proceed as if the procurement officer had 1issued a
decision adverse to the contractor. If a controversy
asserted by the state concerning a contract awarded cannot
be resolved by agreement, the matter shall be immediately
referred to the commissioner of administration or
transportation and public facilities.

Sec. 36.30.625. An appeal from a decision of the
procurement officer on a contract controversy may be filed
by the contractor with the commissioner of administration
or transportation and public facilities. The appeal shall
be filed within 14 days after the decision 1is received by
the contractor.

Sec. 36.30.630. A hearing on a contract controversy
appealed to the commissioner or referred to the
commissioner shall be conducted according to AS 36.30.670
and regulations adopted.

Sec. 36,30.632. The commissioners of administration and
transportation and publi~ facilities may delegate
responsibilities under Sec. 36.30.590 and Sec. 36.30.630

to the head of the contracting agency.



Sec. 36.30.635. The commissioners of administration and
transportation and public facilities may debar or suspend
a person from consideration for award of contracts.
Notice and opportunity fo- a hearing are specified.

Sec. 36.30.640. Causes for deb< rment or suspension are
enumerated.

Sec. 36.30.645. The commissioners of administration and
transportation and public facilities shall 1issue a written
decision to debar or suspend.

Sec. 36.30.650. A pers”™ suspended 1is entitled to a
hearing if the person files a written request for a
hearing within 7 days after receipt of the notice of
suspension.

Sec. 36.30.655. The commissioner shall maintain a list of
all persons debarred or suspended from consideration for
award of contracts.

Sec. 36.30.660. The commissioner of administration or the
commissioner of transportation and public facilities may,
at any time after a final decision to debar a person,
reinstate the person after determining that the cause for
which the person was debarred no longer exists or has been
substantially mitigated.

A debarred person may request reinstatement. A hearing
may be held on a reinstatement petition. A decision on
reinstatement shall be made in writing within 1 days after
a reinstatement petition 1is submitted. A decision under

this section is not subject to judicial appeal.

Sec. 36.30.665. The commissioner of administration or
transportation and public facilities m«y peimit a debarred
person to participate in a contract on a limited basis
during the debarment period.

Sec. 36.30.670. The commissioner of administration or
transportation and public facilities shall act as a
hearing officer or appoint a hearing officer for a hearing
conducted under this chapter. The provisions of the
Administrative Procedure Act do not apply to a hearing
conducted under this chapter. The authority of a hearing

officer is outlined.

Sec. 36.30.675. IT the commissioner of administration or
transportation and public facilities 1is not acting as
hearing officer, the hearing officer shall recommend a
decision to the appropriate commissioner based 0N the
evidence presented. The recommendation shall 1include
findings of fact and conclusions of law. The appropriate
commissioner may affirm, modify or reject the hearing



officer®"s recommendation or take any other appropriate
action.

Sec. 36.30.680. A decision by the commissioner of
administration 1is final, and shall be sent within 20 davs
after a hearing to all parties. A decision by the

commissioner of transporration and public facilities
involving procurement of construction shall be sent
within 90 days after the hearing.

Sec. 36.30.685. A final decision of the commissioner of
administration or transportation and public facilities may
be appealed to the superior court in accordance with the
Alaska Rules of Appellate Procedure.

Sec. 36.30.687. Civil and criminal sanctions are outlined
for misrepresentations and fraudulent claims.

Sec. 36.30.690. This chapter and the regulations adopted
under it are the exclusive procedures for asserting a
claim against the state or an agency arising 1in relation
to a procurement conducted under this chapter.

Sec. 36.30.695. The commissioner of administration may
adCj.L. by regulation additional rules of procedure.

Sec. 36.30.699. The definition of interested party is
given.

Ar ;icle 8. Intergovernmental Relations.
Sec. 36.30.700. Cooperative purchasing 1is authorized

between public procurement units or external procurement
activities 1in accordance with an agreement entered 1into
betveen the participants.

Sec. 36.30.710. Sale, acquisition, or use of supplies
among public procurement units or with external
procurement activity may be done independent of certain
recuirements of this chapter.

Sec. 36.30.720. Joint use of facilities is allowable.
Sec. 36.30.730. A public procurement unit may provide
personnel, information and technical services to a

recuesting public procurement unit or external procurement
activity.

Sec. 36.30.735. Current Alaska law on restrictions of
contracting with or coc.cloying experts on radiation hazards
is retained.



Sec. 36.30.740. The commissioner may collect information
concerning supplies, services or construction being
procured or used by state public procurement units.

Sec. 36.30.750, Under a cooperative purchasing agreement,
controversies arising between an administering public
procurement unit and its bidders, offerors, or contractors
shall be resolved 1in accordance with this chapter.

Sec. 36.30.790. Definitions for this article are
provided.

Article 9. General Provisions.
Sec. 36.30.850. This chapter applies to contracts

solicited or entered into after January 1, 1987, wunless
the parties agree to its application to a contract
solicited or entered into before that date. This chapter
applies to the disposal of state supplies and every
expenditure of public funds 1irrespective of their sources,
except as specified in AS 36.30.915.

This chapter does not apply to: grants; contracts for
professional witnesses; contracts of the University of
Alaska where the work 1is to be performed substantially by
enrolled students; contracts for medical doctors and
dentists; contracts for the purchase of residential child
care services under AS 47.40; disposals of land or
interest 1i.n land; disposals under AS 38.05; contracts for
the preparation of ballots wunder AS 15.15.030;
acquisitions or disposals of property and other contracts
relating to airports; acquisitions of real property or
disposals of obsolete property under AS 19.05.060,
19.05.100, 19.05.110 or 19.05.120; disposals of obsolete
material or equipment under AS 35.20.060; Uleases of ferry
terminal facilities under AO 19.60.010; or contracts of
the department of fish and game for non-point-to-point
flights requiring specialized flying and piloting skills.

Except for AS 36.30.700-36.30,895, this chapter does not
apply to contracts between two or more agencies, the state
and its political subdivisions, or the state and other
governments.

Sec. 36.30.860. Unless displaced by the particular
provision of this chapter, all other principles of law and
equity shall supplement the provisions of this chapter.

Sec. 36.30. 870 . Regtilations tinder this chapter shall be
adopted 1in accordance with the Administrative Procedure
Act. Regulations applicable to procurements of

construction or procurements for or disposal of property



of the state eauipment fleet shall be adopted by the
commissioner of administration only after consultation
with the commissioner of transportation and public
facilities.

Sec. 36 .30 .880 . This chapter recruires all parties
involved in the negotiation, performance, or
administration of state contracts to act 1in good faith.

Sec. 36.30.890. If a procurement involves the expenditure
of federal funds or federal assistance and there 1is a
conflict between a provision of this chapter or a
regulation adopted under a provision, the federal statute
or regulation shall prevail.

Sec. 36.30.900. This chapter does not modify, amend, or
alter laws regarding preference for Alaska forest products
or preference to producers or dealers 1in Alaska, except as
provided in AS 36.30.170(b) and (c).-

Sec. 36.30.910. This chapter does not prevent purchasing
through the general services administration as provided by
law.

Sec. 36.30.920. Suspected anticompetitive practices are
to be reported to the attorney general.

Sec. 36.30.930. In addition to penalties prescribed for
unethical conduct, civil and criminal penalties are
provided for violations of this chapter.

Sec. 36.30.940. The attorney general on behalf of the
state shall enforce the provisions of this chapter™*,

Sec. 36.30.990. Definitions.

Sec. 36.30.995. This chapter may be cited as the State
Procurement Code.

SECTION 3 through SECTION 66 amend other Alaska statutes
to reflect the provisions of this chapter.

SECTION 67. The commissioner must report to the
legislature by December 1, 1987, concerning procurements
by state agencies during the first 6 months of 1987.

SECTION 68. The commissioner of administration shall
adopt the regulations required under rhi<= chapter by
January 1, 1987.



SECTION 69. This is the repealer section.

SECTION 70. Section 68 of this Act takes effect
immediately.

SECTION 71. Except as provided in sec. 70, zhis Act takes

effect January 1, 1987.
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AGC-Alaska 0N behalf of OUPD over 800 memoer firms aporedates the opportunity
to comment on S3 341. Following our general comments are some more specific

comments relating to particular sections of the bill.

In general, we applaude the legislature and drafters for using “The Model
Procurement Code for State and Local Governments" published by the American
3ar Association as a basis. The thousands of hours and different perspectives
represented by that document cannot easily be duplicated. Fo." the same reason

deviations from the “Model Procurement Code" (MPC) should be scrutinized.

One deviation from the MPC O great concern to the AGC 1s the required naming
of subcontractors at bid submittal. The impact of this proposed requirement

would oe substantial. Accordingly, we have addressed our concerns on that

<ssue separately.

Mother major deviation fron the MPC 1s the elimination of the State

Procurement Policy Office. As stated 1n the MPC commentary at page 9:

A major conceptual basis of the Code, the separation of policymaking and
operational functions, 1s best achieved through the establishment of an
independent policy body such as the CState] Procurement Policy Office
suggested above. This Section provides for placement of the Policy
Office either as an independent entity within the executive branch of

the government or within an existing department of government such as

General Services, Finance, or Administration. Placement 1n the
executive branch as a separate entity Is ths preferred arrangement as 1t

would further ensure the professional Integrity of this Important

[1]



policymaking body, and appropriately elevate the entire procurement

process 1n the public sector,

Under the MPC 1t 1s the Policy Office's responsibility to promulgate
regulations. Under the bill the Commissioner of Administration, l.e. central

Procurement Officer will promulgate regulations.

The principal of vesting the regulatory function in a policy office without
line authority over Individual procurement actions 1s fundamental to the
MPC. elimination of the Policy Office no longer separates the policy making

from the day to day operation of tho procurement process.

Perhaps the most Important aspect of procurement requiring the separation of
procurement policy from day to day procurement operation is the promulgation
of regulations providing for adjustments 1n price, time of performance or
otner contract provisions. Utilization of a state policy office can Insure
the development of fair construction contract provisions. Fair construction
documents avoid litigation and encourage reputable contractors to bid
projects. Often times, tunnel vision by unenlightened public procurement
officials bring about contract provisions which unfairly allocate risk and

increase litigation between the parties.

In drafting the MPC the drafters obviously discussed this problem and arrWed
at the solution expressed in MPC § 2-101 and S 5-401. Requiring tho

Procurement Policy Office to address contract provisions relating to changes,
variations In estimated quantities and different site concitiers provides for

broad input on this important policy related contract provision. Accordingly,

c2]



AGC-Aiaska recommends the creation of a Procurement Policy Office comprised of
three menfcers who have demonstrated sufficient business and professional

experience. (See MC S 2'101(1) & (2) [Alternative A].

Our second comment relates to the overall structure of the bill. The MC
recognizes construction as unique to the procurement process and devotes a
separate article (Article 5) to the procurement of construction and related
services. The bill does not devote a separate article to construction;

Instead SB 341 normally prefaces an article as relating only to construction.

This 1s a mere difference of opinion 1n drafting techniques; however, the
special attention devoted to construction procurement by the drafters of the

MPC is los- In SB 341.

One other broad area bears discussion at this time. A significant portion of
public construction In Alaska 1s procured with state dollars by political
subdivisions of the state and other "grant” recipients. AGC-Alaska strongly
recommends that this committee propose legislation requiring any grant or
appropriation recipient to utilize procurement practices consistent with this

Procurement Practices and Procedure Act and Its regulations.

3]
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Section 1 (Similar to MPC 3 1-101)

Recommendation: Eliminate Subsection (9), Cpage 1, line
29, page 2, line 1-23

Comment. AGC-Alaska -fails to understand the rationale
for the inclusion of affirmative action language in a
procurement act. AGC-Alaska is opposed to any special
preference procurement program based on race, size, Sex,
residency or any other factor irrelevant to the contrac-
tors ability to perform. The best way to ensure
discriminatory free procurement is competitive sealed

bidding. Any other method allows for possible discri-
mination.

Section 36.30.005 (Similar to MPC 3 2-301) Coage 2, line 63
Recommendation:  Modify by providing for a "Policy
Office" as in the MPC additionally the bill should be
modified to reflect this fundamental change.

Comment:  See previous general comments on "Policy
Office"

Section 36.30.015 Cpage 5, line 93
Recommendation: Delete nart of <e)

C43



Commenti  The Alaska Railroau Corporation should abide

by the [iffl? procurement code and regulations as the rest
of the state.

Section 36.30.020 and 36.30.030 Cpage 5, line 15-261
Recommendation: Delete "construction." Add new sec-
tion transferring authority to contract for construc-
tion of public works for legislature or court system
to DCT/PF subject to this act and its regulations.
Comment.  The court system and the legislature are not
in the business of procuring construction and the func-
tion should be transferred to DOT/PF.  This will avoid
arguments over the "substantial similarity" of pro-
cedures adopted by legislative counsel or the Supreme
Court.

Section 36.30.350 Cpage 51, line 20 "grants"!
Recommendation:  Add new section requiring any grant or
appropriation recipient to adopt procedures «o govern
the procurement of supplies and services that are sub-
stantially equivalent to the procedures prescribed by
this chapter. Require DOT/PF to contract for construc-
tion of any public work » r any grant recipient.
Comment:  Procurement problems are not limited to state

C51



government. If state dollar* are spent by other* then
similar safequard* on procurement with those state
dollar* should be instituted.

Section 36.30. 130 (Source MPC § 3.202(3)) Cpage 13, line 8-93
Recommendationj R89yi.re publication in a siajewi.cje
newspaper of general circulation calculated to reach
prospective bidders.

§3ction 35.30. 160 (Source MPC i 3-202(6)) Cpage 14, line 24-
Comment & Recommendation: AGC-Alaska fails to under—
stand the qualifying language "unless the delay was due
e an error of a state employee directly responsible for
opening the bids" contained in (a). Thi3 may lead to
increased bid protests and accordingly we recommend
deleting the language.

Section 36.30. 190 v 36.30.200 Cpage 16, line 8 & page 16,
line 163

Comment:  AGC-Alaska contests that multistep sealed hid-
ding and competitive sealed proposals should not be used
for construction. The prohibition should be stated in
the document.

C63



Section 36.30.300 Cpage 22, line 33
Recommendationi  Add the efollowing language "sole source
procurements may not be used for construction.”

Commenti  Fairness and public accountability requires
competitive bidding.

ISiencetioln%%.30.430 (Source MPC § 5-401 & § 6-101) Cpage 25,

Comment and Recommendation 1. Many of the provisions of
this section relate only to construction contracts. To
avoid confusion the MPC separated construction contracts
ana supply and service contracts. See MPC § 5-401 and 8§
6-101. AGC-Alaska recommends following the separation
utilized by the MPC,

Section 36.30.580 Cpage 33, line 233
Recommendation: Advise protestant of right to appeal.

Section 36.30.590
Recommendation 1. Cpage 34, line 203 Utilize Procure-

ment appeals Board rather than the commisnioner. See
MPC 3 9-501.

Recommendation 2: Cpage 34, line 253 5 days to file an
appeal is too short; a minimum of 10 is recommended.

C73



Section 36.30.620(b> Cpage 37, line 17]
Recommendationt 30 days instead of 90 days to issue a
decision.
Commenti 30 days to Issue decision is sufficient time,

Section 36.30.630-630 Cpage 39, line 10]
Recommendation It Appeal should be to Procurement
Appeals Board.
Recommendation 2j Add remedies, interest, and waiver of
sovereign immunity sections contained in MPC § 9-202}
§ 9-203, § 9-301, and § 9-401.1

C8]
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STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE c19/86

Revision Date
REQUEST FISCAL DETAIL
Bill/Resolution No.: HCS-CSSB-341 (Jud) Ap-nrvAfWA- University of araska
Title Procurement Practices BRU ; University of Alaska
and Procedures

Sponsor: . Rules by Request Components :,
Requestor.JiausE...Jnriiciary
DateofRequest:  5/9/86

EXPENDITURES/REVENUES (Thousands of Dollars)

OPERATING FY 86 FY 87 FY 88 FY 89 FY 90 FY 91
PERSONAL SERVICES 0
TRAVEL

CONTRACTUAL -*o
SUPPLES

UPVENT
ND&STRUCTURES

GRANTS, CLAINS “
MSCELLANEQUS

TOTALOPERATING
CAPITAL

oo =S5 S

REVENUE
FUNDING (Thousands of Dollars)

GENERALFUND 0
FEDERALFUNDS ®
OTHER 0
TOTAL 0

POSITIONS

FULL-TIME
PART-TIME
TEMPORARY

3 S

ANALYSIS :  Attach a separate page if necessary

The Ju_dmarg HCS delays the effective date until FY88, so the only implementation
costs in FY8/7 are re%ulatlon drafting and hearings, which will be Incorporated into
the existing Board 0 Regents meeting schedule. There will be costs to administer
the new provisions in FY88; these costs will be presented in the University's FY88

' 2UeSt' . Brian Rogers...... . 474-7593
Dpréparbdb§. g Phone: ¢4

iversi /86"
Divisk*: University of Alaski Da(c;_

Approved by Commissioner; ~ — ~\*y— for Sherman CarternatP-  5/9/86
Agency: Uniifefsity of Alaska

Distribajion (bz_Agency preparing fiscal note):
Legjsfalive Finance
Legislative Sponsor
g%quesuf)ﬁ\/l t tind Budget
iceof Management tind Budge
InpactedAgengy(ies) ! page.  of 10/25/85



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE
Revision Date {Y 1. 1756
REQUEST FISCAL DETAIL
Bill/Resolution No.: Hcs-cssB-341 AEA~TYAffrnnie University of Alaska
Tilc: J\n Act relating to state BHU: Statewide Programs___
procurement practices and prpcedwesi
f edate .ocoem e
ponsor: Rules/Governor Components;_
Requestor
Date of Request..

OPERATING FY 86 FY 87 FY 88 FY 89 FY90 FY 91
PERSONAL SERVICES 55.8 62.8 65.9 69.2 12.1
CONTRACTUAL e T AT SR
WO oMY
LAND & STRUCTURES | | | '

GRANTS, CLAIMS
MISCELLANEQUS
1 TOTAL OPERATING 186.7  —12£)— 3057 . 2161

CAPITAL

REVENUE
FUNDING :  (Thousands of Dollars)

GENERALFUND 192.3 186.7 195.9 205.7 216.1
FEDERAL FUNDS
OTHER o
TOTAL y™. 18B.7 i9b.y 205.7 "' £ib. 1
POSITIONS :
FULL-TIME
DART TIME 2.0 2.0 2.0 2.0 2.0
TEMPORARY
ANALYSIS :  Attachaseparate page if necessary

See attached.
Preparedby: m  .Rogersm.... Phone: fl74-.597..,
Division: University ot Alaska Dale. May 1, 18Ub
ﬁggﬁ%\&qd bycorﬂﬂ!svs'é"lesr'%t/ot fll&fika fa 3 « paiis RV 1, 1966
Distribution (b¥, Agency preparing fiscal note):

Legislative Finance

Legislative Sponsor

it o NenagementandBudget -

Ice of Management and Budge -
Impacted Agengyles) Y page  of  — 10/25/85



HCS-SB-341
Analysis for impacts on University of Alaska of HCS-SB-341

Personal Services

One procurementclerk - Range 75 8 26,582
One olerk/typist - Range 72 20,114
Staff Benefits 13.075
Total $ 59,771
Travel $ 3,000
Contraotual
Legal services -regulations, procedures $ 17,500
Advertising
eat. 300 additional bids 0$275/3 papers 82,500
Telephone 2,200
Reproduction/postage
Additional cost3 for all RFP3 12.500
Total $114,900
Equipment
Associated with new positions $ 5,800
Computer._equipment/aoftware 8.800
Total $ 14,600
Total $192,271

Page 2 of 2



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date:
REQUEST FISCAL DETAIL

B.|||/R.ESO|U'[IOHNO.: Cs SB 341 (Fin) Agency Affected: SeDt of Administration
Title: Act relating to state e BRU: General Services h Supply
procurement practices & procedures

Sponsor:  Rules bv Request Components : Pabasing.
Requestor:

Date of Request;,

EXPENDITURES/REVENUES :  (Thousands of Dollars)

OPERATING FY 36 FY 37 FY 38 FY 39 FY 90 FY 91

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

land &structures
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 350.0 367.5 335.9 . 405 .2 425.4

CAPITAL 1

REVENUE
FUNDING :  (Thousands of Dollars)

GENERALFUND 350.0 367 .5 385 .9 405.2 425.4
FEDERAL FUNDS

OTHER

TOTAL 350 .n 367.5 385.9 .. <105 .7 _

POSITIONS :

FULL-TIME
PART-TIME
TEMPORARY |

ANALYSIS . Attach aseparate page if necessary

Drowiro.t hi#m Senator Jan Faiks, Co-chairman? Phone : 465-4523
Divisione " Senate Finar.ce Committee *\ Date: 271766

Approved by Commissioner: \ Date: _
Agency:
Distribution ibz,Agency preparing fiscal npie*;

Lejislative Finance

Legislative Sponsor

Requestor

Office of Management and Budet:
Impacted Agengy(ies) t page. ot 10/25/85



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date: —
REQUEST . FTSC.'u DETAIL

Bill/Resolution N£SS3 341 (Jud) Agency AfTectod: DID1iC Safety
Title State Procurement Practices- grit : Admi nistration
RRaRRtor: ThieTin *Bhmh 6n Procurement components :

Dateor Request  1/16/86
EXPENDITURES/REVENUES :  (Thousands of Dollars)

OPERATING FY 36 Fy 37 FY 38 ry 39

|

PERSONALSERVICES 0 10 o 0

TRAVEL 1

CONTRACTUAL

SUPPLIES |

EQUIPMENT |
1
1
1

FY 90 FY91

N
[ e e

[ERN
o

) mm P =
o

LAND & STRUCTURES
GRANTS. CLAIMS

MISCELLANEQUS

TOTAL OPF.R \TING O

T T =
- o - -

0 0 0,1 0 i U

REVENUE

FUNDING :  (Thousands of Dollars)

GENERAL FUND 0 i 0 0 1 o 1 0 i 0
FEDERALFUNDS !

'OTHER i r m i
TOTAL | i

POSITIONS

FULL-TIME 1 1 1 1 1
PART-TIME | | I [ |
TEMPORARY 1 1 1 1 1

ANALYSIS :  Attach aseparate page if necessary

Preparedby:  Sid LaMonica. Administrative Officer 2imn, . 465-478
pivision/  Public Safety—eeeoeeeee n-uo-  i/ib/db

Approved by Commissioner/)™ Date:  /-7) J3 -A(-
Agency: Pub! 1C safer/ ~Vn

Dlstrlbutlon to¥ Agency preparing tiscat no:e,"
Legislative Finance
Leglslatlve Sponsor
Request
Office of Management and Buaiget

Impacted Agency(ies) page-----—- o f---—--- 10/-5/35



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE
Revision Date; ---s--s---n-mm-
REQUEST FISCAL DETAIL
Bill/Resolution No.:  CS s8 341 (aud) Agency Affected: pept of Transportation
Tige: roiling to gt-.arg BRu . and Public Facilities
prnr Arpmonf. practices & procedures
gﬂgs [ Rn.l.p.g.hy Components :
Dateo Request.
EXPENDITURES/REVENUES :  (Thousands of Dollars)
OPERATING FY 36 FY 37 FY 38 FY 39 FY 90 FY 91
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 0 0 . 0 0
CAPITAL 0 0 0 0 0
REVENUE n 0 0 0 0
FUNDING :  (Thousands of Dollars)
GENERALFUND
FEDERAL FUNDS
OTHER
TOTAL U — Q-——- B n - L
POSITIONS :
FULL-TIME
PART-TIME
TEMPORARY
ANALYSIS :  Attach aseparate page if necessary
Preparedby Senator Jan Faiks, Co—_chairman———'% Phone 4654523
Division: Senate Finance Commitcee "\ . Date:
Approved by Commissioner: " Date:
Agency:
Dlstrlbutlon bx Agency preparing itscai note;.
Legislative Finance
Legls ative Sponsor
O O enagerentand B
ice 0f Management and Budge
imyacted Agehty(1e) ! page,  of 10/25/85
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STATE of ALASKA

1986
FISCAL NOTE

REQUEST FISCAL DETAI
Bill/Resolution Nc . : CS SB 341 (Jud) Agency Affected:
Tide: Ar-t- no ho state gRU:

LEGISLATIVE SESSION
NO

Revision Date:

L

Dept of Environmental
Conservation

pmrnrement practices s procedures

SPcnsor: —Rn_.lIpg by Request Components :
R e q u e S t 0 r
Date ofRequest:_ _ _ _ _ _ _ _ _ _ _ _ ______

EXPENDITURES/REVENUES
OPERATING FY 36

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND A STRUCTURES
CRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING

(Thousands of Dollars)

FY 37 FY 33 FY 39

CAPITAL

REVENUE

FUNDING :

GENFRALFUND
FEDERALFUNDS
OTHER

TOTAL

(Thousands of Dollars)

POSITIONS

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS Attach a separate page ifnecessary

Senator Jan Faiks, Co—ghairmajnly
Finance Committee >>"m

\
Approved by Commissioner: !

Agency:

Prepared by:
Division : Senate

Distnbuuon (by Agency preparing fiscal note;:
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget

Impacted Agency(ies) of

page___

FY 90 FY 91
2 -0
0 0
0 0
n n
Phone: 465-4523
Da(fi.  4/1/36
Date: .
10/25/85



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date:

REQUEST FISCAL DETAIL

BiliyResolution No.: CS SB 341 (Jud ? Agency AffectedsDeot of Natural Resourc
Tide: Act relatino to state non- Management 9 Administration
sPnSOr: -R1l1laa by. Request Components : Administrative Services
Requestor:

Date of Request:

EXPENDITURES/REVENUES :  (Thousands of Dollars)
OPERATING FY 36 FY 37 FY 38 FY 89 FY 90 FY 91
PERSONAL SERVICES

(g‘ONTRACTUAL
UPPLIES

LgND & STRUCTURES

GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 0 Ui U

CAPITAL

REVENUE

FUNDING :  (Thousands of Dollars)

GENERALFUND

FEDERAL FUNDS

OTHER

TOTAL U U
POSITIONS

FULL-TIME

PART-TIME

TEMPORARY

ANALYSIS :  Attach aseparate page if necessary

Preparedby: ~ Senator Jan Faiks. Co-chairman.'.t Phnn» e 465-4
Division: Senate Finance Committee <C__ Datc 1118

523
/86

Approved by Commissioner: _ Date :
Agency:. |
Dlstrlbutlon b}é Agencv preparing fiscal note):

Legislative Finance

Leglslatlve Sponsor

f M tagement and Budget
mrl)gg gd deﬁ‘c’y(’@? AR page_ of 10/<5/3




STATE OF ALASKA 1986 LEGISLATIVE SESSION

FISCAL NOTE
Revision Date:
REQUEST FTSCAL DETAIL
B_I||/RESQ|Ut|0n No.. ¢S §3 341 (Jud AgencyAiTected: Dept pf Adminlstration
Title | irtl I'Ol,-t'[lﬂl'] to 3R Div of Admin_Services

prnr I>-arnpni- practices & procedures

P°nsor : hy Rpgnpsr components: Administrative Services
ae uestor: y Rpanp P

Date of RequesT..

EXPENDITURES/REVENUES :  (Thousands of Dollars)
OPERATING FY 86 FY 371 FY 38 FY 39 FY 90 FY 91
PERSONAL SERVICES

RAVEL

CONTRACTUAL

SUPPUES

ERUIPMENT
ND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEQUS

TOTAL OPERATING 0 0 0 © <
CAPITAL 0 0 0 0 1 0

REVENUE 0 0 0 0 0 J

FUNDING :  (Thousands of Dollars)

GENERAL FUND
FEDERALFUNDS
OTHER

TOTAL 0 ol 0 I 0

POSITIONS
FULL-TIME

PART-TIME
TEMPORARY
ANALYSIS :  Attach aseparate page if necessary

Preparedby Epnatnr Jan Faiks. Co-chairman-~ Phone 465-4523
Division: _Senate Finance Committee £ Date: ., 4/1/86
Approved by Commissioner; \I Date:

Agency:

Distribution (by Agency prepming fiscal non*;;
Legislative Finance
Legislative Spot or
Requestor
Office of Management and Budget 10/75/85

Impacted Agency/(ies) page. of



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Revision Dace ; --------s-----
REQUEST FISCAL DETAIL
B!||/R€SOIUIIO&N0.Z CS SB 341 (aud) Agency . Commerce & Economic Dev
Title:  act relating to state Rtm- Alaska Stare Housing Autnority
procurement practices hprocedures
SpOﬂSOI’Rnlag hv Rqouest e Housing Management
Requestor:
Dace of R € q u ¢€ s ¢
EXPENDITURES/REVENUES :  (Thousands of Dollars)
OPERATING FY 36 FY 37 FY 38 FY 39 FY 90 FY 91
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES 1
GRANTS. CLAIMS T
MISCELLANEOUS i
TOTAL OPERATING 0 0 . 0 0
CAPITAL 1 0 0 0 0
REVENUE 0 0 0 0 0
FUNDING :  (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER
TOTAL n n Q n
POSITIONS
FULL-TIME
PART-T. ME
TEMPORARY
ANALYSIS : Auach aseparate page if necessary
Prepared by: Senator Jan Faiks , Co-chaiririarl Phnn>. "65-4523
Division . ~ Senate Finance Committee AV-"T Datc. "™ 4/1/dfa
Approved by Commissioner: Date:
Agency : —
Distribution (by Agency preparing meat r.cte;.
Legislative Fina-ce
Legislative Sponsor
s O enagerent an Budet
ICe 0T IVianagement and budge
impacted Agengy(les) ! page 10725185



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

REQUEST
Bill/ResoluiionNo.: CSSB 341 (Jud)
Tide: Act relating to state

procurement

Sponsor : _QijT.es fry RsqUSSt

EXPENDITi"EES/REVENUES
OPERATING

PERSONAL SERVICES
TRAVEL
CONTRACrUAL
SUPPUES

EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0

CAPITAL 0

fy:< FY 37

REVENUE 0

FUNDING

GENERALFUND
FEDERAL FUNDS

OTHER

TOTAL Q.

(Thousands of Dollars)

POSITIONS

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS Attach a separate page if necessary

Preparedby :

Division: _ Finance Committee

Senate

Approved by Commissioner:
Agency:

Distribution (by Agency prepanng fiscal nod) :
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies)

Agency Affected:

practices Sprocedures

Senator Jan Faiks, Co-chai'rrmarr'|

page.

Revision Date :

FISCAL DETAIL

Govt Assistance;
Disolaced

Suoncrt
r.hi

qru ; Local
Child Assistance,
Homemakers. Admin

Components « Cranrs Amjn.

———————— djLa”lacad Hcnataalcojss™ -

Admin Services

(Thousands of Dollars)
FY 38

FY 39 FY 90 FY 91

465-4523
0% 717 bo

<vM

Date:

. 10/25/85

Community & ReaionalAffairs
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STATE OF ALASKA 1956 LEGISLATIVE SESSION
FISCAL NOTE

REQUEST FTSCAL DETA”_ Revision Date:
3ill/Resolution No.: CSS3 341 (Dud) am
(bud) A&?T%’%H@“&dmmls?ra |cn

ment oraccices ard oroceaures; ana
grgr\]/slgrllna fcr an efftectlvhe %aca t

. om hv Ppoues -
quuestor: House TATACRaR DN PP Components -,
Data of Request: ~ '18/86
EXPENDITURES/REVENUES (Thousands of Dollars!

OPERATING PY36 | FY37 | FY33 I FY3 FY 90 FY 91
PERSONAL SERVICES 1 1
TRAVEL 1
CONTRACTUAL 1

1
1
1

[EENyEEN

SUPPLIES

EQUIPMENT

LAND i STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0

CAPITAL | I | 1

— _ =
— =

_ =
-

1 1
|

REVENUE 1 1
FUNDING :  (Thousands of Dollars)

GENERAL FUND 0 1 0 0 0 1 0 "o’
FEDERAL FUNDS 1

OTHER 1 [
TOTAL 0 1 0 a 0 u [ A

POSITIONS :

FULL-TIME 1 1 1
PART-TIME 1 1
TEMPORARY 1 1

=

ANALYSIS : Attach a separate page if necessary

Reviewing the definition given for “sole source procurements™, it appears that this

Department would need to write more RFP"s. It does not require an additional

person

however, the overall service response time to the field Divisions will be aifec.ed.

V/Prsparedby — Sid LaMornca-----———---———mmm Phone : 465-4j28
Division : .. AHmi nistratiyp Sprvir.es- T, Date : 4/18/86
Approved by Commissioner: "7 f tlre Date : nof $C)
Agency: Public_Safety /4

Distribution (by Agency preparing fiscal note):
LegisIn'ive Finance
Legislauve Sponsor
Requestor
Office of Management and Budget

Impacted Agency(ies) page------- of 1C/25/85



DEPARTMENT OF PUBLIC SAFETY
POSITION PAPER - CSSB 341 (Jud)am
SUPPORT
April 13, 1986

CSSB 341 (Jud)am - An Act relating to scats procurement practices and
procedures; and providing for an effective date."

Tre intent of the bill is to standardize procurement practices
throughout State gc ernment.

The bill will accomplish the above intent by clearly indicating what is
required of State government and by establishment of a Chief Procurement
Officer to oversee the procurement operation.

Reviewing the definition given for "sole source procurements”, it
appears that this department would need to write more RFPs. It does not
require an additional person; however, the overall service response time
to the field Divisions will be affected.



May 7, 1986

Lee C. Warnock
813 'D' Street
Aichorage, AK 99501

Honorable Senator Patrick Rodey
Chairman Senate Judiciary Committee
Pouch V

Juneau, AK 99811

Subject: SENATE BILL 341, STATE PROCUREMENT PROCEDURES
Dear Senator Podey,

Thank you for sending ne a copy of your proposed state procurement
legislation. | have read most of the proposed legislation and make mny
comments accordingly. Unfortunately, due to the press of business, | have
not been as timely returning my comments as | had planned. Please forgive mny
tardiness.

In discussions with members of your staff, | learned Senate Bill 341 is
approaching finalization in the House Judiciary Committee and therefore will
copy the Chairman of that committee with ny comments. Also, by copy of this
letter | will make ny concerns known to other members of the House and Senate
Judiciary Committees, and my Senator and Representatives.

It would appear Senate Bill 341 has received a great deal of effort and
energy in order to establish uniform procurement procedures for Alaska. |
support uniform procurement procedures for Alaska and recognize their need
but feel SB 341 should receive additional work and review prior to enactment.
SB 341 appears to follow The Model Procurement Code for State and Local
Governments published by the Public Contract Law section of the American Bar
Association. While this is a good starting point, | feel that due to Alaskan
conditions, Alaska should perhaps look to the Federal Acquisition Regulations
FAR) as a more appropriate body of uniform procedures for procurement. The
ederal Acquisition Regulations are a time tested, and court tested body of
rules, regulations and procedures that if followed should provide Alaska the
est procurement at minimal cost with the least bureaucracy. Some of the
provisions within FAR are inappropriate to Alaska and should not be
considered; and, where conditions unique to Alaska are not covered by FAR, SB
341 should provide accordingly. Notwithstanding the Senate Procurement
Committee's great effort in this proposed legislation, | recommend suspending
any further attempts of passage until at such time as SB 341 can be returi.ec



Senator Patrick Rodey
May 7, 1986
Page 2 of 2

to the Senate Procurement Committee for improvement along the lines of FAR
and my attached critique.

I understand several agencies and organizations are now taking active
opposition to this proposed legislation and feel those comments should be
considered as well.

I will endeavor to review the remainder of this bill as time permits.
Acknowledging the shortness of the legislative schedule, and recognizing the
legislature has bills of greater importance requiring enactment and in view
of the concerns | and others have raised; | strongly request and recommend
the summer of 1986 be used to refine SB 341 for future enactment.

The favor of your kind attention in postponing any action on SB 341
will be greatly appreciated and will be of even greater benefit to Alaska.

Attachment

cc: Governor William Sheffield
Senator Tim Kelly - Vice Chairman
Senator Jan Faiks
Senator Rick Halford
Senator Robert Ziegler Sr.
Senator Mitch Abood
Representative Mike Miller - Chairman
Representative John Sund - Vice Chairman
Representative Robin Taylor
Representative Don Clocksin
Representative Fritz Pettyjohn
Representative Randy Phillips
Representative Drue Pearce
Representative Alyce Hanley
Hayden Kaden
Keylend Svendsen
Lynn Collins



ANALYSIS OF SENATE BILL 341
(by page by line)

Page 3, line 22. Define "cause" or reference Alaska statues where cause is
defined.

Page 4, lines 1 thru 12. Perhaps it would be more appropriate for Alaska to
"procure or contract" with a corporation that specializes in this type of
service, to do thes: services for Alaska. Competitive proposals could be
solicited for these services which should offer the state the most efficient
and inexpensive operation for this type of work.

Page 5, line 26, Section 36.30.040. Procurement Regulations. What agency
has oversight to insure these regulations are fair and appropriate so that
legal challenges and their attendant costs are a/oided?

Page 7, line 7, Section 36.30.050. Lists of Contractors. This appears to
create a new layer of bureaucracy within Alaska. Can we afford it? Why are
lists of contractors necessary? How will the costs of creating the lists be
controlled so Alaska gets the best service for the least cost? If the lists
are for the benefit of the state, why charge a fee? Why would contractors
pay a fee to be on lists when advertisement for public work will come their
way through other sources without a fee?

Page 9, line 12. How shall notice be given?

Page 10, line 18, Section 36.30.115. Subcontractors. This section is
apparently intended to eliminate bid shopping and/or bid peddling, which most
contractors would agree to, providing every one conforms to it. Why not have
the contractors submit with their bids, a list of proposed subcontractors,
which to a certain extent can eliminate bid shopping and bid peddling?
However, be advised that due to all sorts of reasons, business arrangements
can change after a bid has been awarded. Why would the State want to be
policeman in this area of public contracting? Let the contracting industry
police themselves by establishing a bid depository.

Page 11, line 3. This \ “eludes project insurance policies obtained by the
prime contractor and portioned to subcontractors. Failure to allow this type
of insurance program on state projects will increase the cost for state work.

Page 11, line 5. This is an impossibility for Alaska. | question why the
State would involve itself in the business relationships between contractor
and subcontractor. The prime contractor is responsible for the performa...°
of his subcontractor and a procurement officer should not be involved with
the determination of the responsibleness of a bidder based upon his
subcontractors. Define responsibleness as used here or reference Alaska
statues that define responsibleness.

1 of 5



