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In February of 19/9, che Model Procurement Code for State and Local 

Governments was adopted by the Ame rican 3ar Association's House of 

Delegates. The Code represents over five years of intensive effort 

directed by a C oor dinating Committee which is a joint committee of the 

Section of Public Contract Law and che Section of Urban, State and Local 
Government Law.

The Model Procurement Code provides the framework for creating a 

complete purchasing system at any level of government. Specifically, 

the Code contains: (1) the statutory principles and policy guidance for 

managi ng and controlling che procurement of supplies, services, and 

construction for public purposes; (2) administrative and judicial

remedies for the resolution of controversies relating to t-iblic

contracts; and (3) a set of ethical standards governing public and 

private participants in che procurement process.

The fo_lowing jurisdictions have adopced modified versions of che Code: 

Kentucky (1979), Arkansas (1979), Louisiana (1980), Utah (1980),

Maryland (1981), South Carolina (1981), Colorado (1982), Indiana (1982),

V ir ginia (1983), Te rritory of Guam (1983), New Mexico (1981), and 

Arizo na (1981).

Local governments/agencies have also adopced versions of the Code, 

includ.ng: Knoxville, TN (1977), Jefferson City, KY 3oard of Education

(1980), Anchorage, ,-Jl ( 1 98 0 ) , Eau Claire, WI (1980), Rome, GA (1980), 

Davenport, LA (1980), Louisville., KY (1981), Michigan Public Transit 

As soc iat ion  (198.1), Seminole County, FL (1983), Rockville, MD (1983), 

Kansas City, KS (1983), Atlanta, GA (1983), and Boca Raton, FL (1981).

Attached is an article on che Code entitled "Recent Developments in 

State and L o a n’. Pro.— ;r?.meT'r : Tnnla-sncacion : ‘ the Yoiel Procurement

Code Picks Up Pace" w hich provides an overview.
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I . I n t r o d u c t i o n

T i g h t e n i n g  t.ne b u d g e t a r y  c e l t s  o f  s t a t e  a n d  l o c a l  

g o v e r n m e n t s  o f t e n  r e s u l t s  f r o m  o n e  of tw o f a c t o r s :  c i t i e s ,

c o u n t i e s ,  a n d  s t a t e s  f i n d  t h e m s e l v e s  h a r d  p r e s s e d  to o b t a i n  

n e e d e d  g o o d s  a n d  s e r v i c e s  d u e  to i n e f f i c i e n t  c o m m i t m e n t s  o f  

s c a r c e  t a x  f u n d s ;  o r ,  g o v e r n m e n t a l  o c d i e s  e n g a g e d  in t r i m m i n g  

d o w n  o n  a c c o u n t  of  b u d g e t  s h o r t f a l l s  a n d  s e e k i n g  m o r e  e f f i c i e n t  

m e t h o d s  f o r  o b t a i n i n g  g o o d s  a n d  s e r v i c e s  u n d e r  a s t r u c t u r e d  a n d  

c o n e s i v e  c o n t r a c t i n g  s y s t e m .  T h e  M o d e l  P r o c u r e m e n t  C o d e  f o r  

3 t a t a  a n d  I i c a l  G o v e r n m e n t s  ' h e r e i n a f t e r  t.ne " M P C " ) , * a j o i n t  

u n d e r t a k i n g  of t.ne A S A  S e c t i o n s  o f  P u b l i c  C o n t r a c t  L a w ,  a n d  

U r b a n ,  S t a t e  a n d  L o c a l  G o v e r n m e n t  L a w ,  p r o v i d e s  t h e  f r a m e w o r k  f o r  

c r e a t i n g  a c o m p l e t e  p u r o n a s i n g  s y s t e m  a t  a n y  l e v e l  o f  g o v e r n m e n t .  

P u r p o s e f u l l y  d r a f t e d  as a m o d a l , r a t h e r  t.nan a u n i f o r m  p u r c h a s i n g  

l a w , 2 e n a c t i n g  j u r i s d i c t i o n s  h a v e  e n j o y e d  c o n s i d e r a b l e  

f l e x i o i l i - y  in a d a p t i n g  t h e  M P C  in a m a n n e r  t h a t  c o n f o r m s  to t.ne 

u n i q u e  n e e d s  o f  t h e i r  c o n s t i c u e  “ts. T h i s  a r t i c l e  w i l l  u p d a t e  

r e a d e r s  o n  i m p l e m e n t a t i o n  a c t i v i t i e s  a n d  l i t i g a t i o n  u n d e r  t.ne 

M P C ,  s i n c e  it w a s  f i r s t  m e n t i o n e d  in T h e  U r  Par, l a w y e r  i.n th e 

s u m m e r  o f  I P 7 9 . 2  a  g e n e r a l  f a m i l i a r i t y  w i t h  t h e  M P C  is p r e s u m e d ,  

a n d  it c a n  e a s i l y  oe o b t a i n e d  by  s c a n n i n g  t.ne A 3 A  a p p r o v e d  

d o c u m e n t .

A. S t a t e s

T h e  C o o r o m a t i n g  C o m m i t t e e  or. A M o d e l  P r o c u r e m e n t  C o d e  

( h e r e i n a f t e r  t h e  “C o o r d i n a t i n g  C o m m i t t e e " )  c o o p e r a t e d  w i t h  a 

r.umoer or P i l o t  J u r i s d i c t i o n s  i.n the  e a r l y  d e v e l o p m e n t  o f  t.ne 

M P C 13 s t a t u t o r y  l a n g u a g e . "  T o  d a t e ,  e l e v e n  s t a t e s  h a v e  a d o o t e d

B B n n



l e g i s l a t i o n  b a s e d  u p o n  t h e  M P C ,  f l o w i n g  f r o m  i t s  f o r m a l  a p p r o v a l  

b y  t h e  A B A  H o u s e  o f  D e l e g a t e s  o n  F e b r u a r y  13, 1 9 7 9 . 5  B y  

c o m p a r i s o n ,  o n l y  t w o  s t a t e s  ( P e n n s y l v a n i a  a n d  M a s s a c h u s e t t s )  h a d  

a d o p t e d  t h e  U n i f o r m  C o m m e r c i a l  C o d e  in  t h e  f i r s t  s i x  y e a r s  o f  i t s  

" o f f i c i a l "  l i f e  a f t e r  i t s  r e l e a s e  in S e p t e m b e r ,  1 9 5 1 . 5

T h e  t w o  m o s t  r e c e n t  e n a c t m e n t s  o f  t h e  M P C  b e c a m e  

e f f e c t i v e  i n  N e w  M e x i c o  a n d  A r i z o n a  o n  N o v e m b e r  1, 1 9 8 4  a n d  

J a n u a r y  1, 1 9 8 5 ,  r e s p e c t i v e l y . 7 A  br *f d i g e s t  o f  t h e s e  t w o  

a d a p t a t i o n s  w i l l  g i v e  t h e  r e a d e r  a f l a v v o f  t h e  m e t h o d s  t h a t  

s t a t e s  h a v e  u t i l i z e d  in  t a i l o r i n g  t h e  M P C  t o  f i t  t h e i r  n e e d s .

3 o t h  o f  t h e s e  e n a c t m e n t s  r e f l e c t  t h e  C o o r d i n a t i n g  C o m m i t t e e ' s  

d r a f t  'g p h i l o s o p h y  t h a t  t h e  M P C  s h o u J d  b e  u s e d  a s a " m i r r o r " ,  

r e f l e c t i n g  t h e  s t r e n g t h s  a n d  w e a k n e s s e s  o f  e x i s t i n g  p r o c u r e m e n t  

s t a t u t e s  a n d  s e r v i n g  a s  a v e h i c l e  f o r  c o d i f y i n g  a n d  u p d a t i n g  

t h e m .

T h e  N e w  M e x i c o  P r o c u r e m e n t  C o d e  is n o t  s e p a r a t e d  i n t o  

d i s t i n c t  a r t i c l e s  b y  s u b j e c t  m a t t e r ,  a l t h o u g n  i ts  s e c t i o n s  f l o w  

f r o m  o n e  t o p i c a l  a r e a  t o  a n o t h e r  in t h e  b a s i c  s e q u e n c e  o f  t h e  

M P C .  D e f i n i t i o n s  w e r e  p l a c e d  u n d e r  a s i n g l e  s e c t i o n ,  t h u s  

e l i m i n a t i n g  t h e  n e e d  f o r  c r o s s - r e f e r e n c e s ;  a n d ,  t h e  s t a t e ' s  

e x i s t i n g  p r o c u r e m e n t  o r g a n i z a t i o n  w a s  r e t a i n e d  w i t h  t h e  S e c r e t a r y  

o f  t h e  G e n e r a l  S e r v i c e s  D e p a r t m e n t  e x e r c i s i n g  a d m i n i s t r a t i v e  

c o n t r o l  o v e r  t h e  p r o c u r e m e n t  p r o c e s s .  C o m p e t i t i v e  s e a l e d  b i d s  

a r e  t h e  f a v o r e d  m e t h o d  o f  s o u r c e  s e l e c t i o n  a s  in t h e  M P C ,  w i t h  

l o c a l  e x c e p t i o n s  f o r  p r o c u r e m e n t s  u n d e r  e x i s t i n g  c o n t r a c t s  a n d  

D u r c h a s e s  f orn a n - n n w o ^  v  r>r>/-»arn c c c 2.

s e r v i c e s  a r e  v.o b e  o b t a i n e d  p r i m a r i l y  b y  c o m p e t i t i v e  s e a l e d
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p r o p o s a l s ,  a n d  t he S t a t e  P r o c u r e m e n t  S t a n d a r d s  a n d  S p e c i f i c a t i o n s  

C o m m i t t e e  is c h a r g e d  w i t n  d e v e l o p i n g  a l i s t  of  a c c e p t a o l e  orar.d

t
n a m e  i t e m s  in a d d i t i o n  to s t a n d a r d i s e d  s p e c i f i c a t i o n s .  V a r i o u s  

p r o v i s i o n s  o f  th e M P C  wnicr. w e r e  a l r e a d y  c o v e r e d  ov s t a t e  law 

•je r e  n o t  p l a c e d  u n d e r  t.ne N e w  M e x i c o  P r o c u r e m e n t  C o d e  ( e . g . ,  

A r t i c l e  5, C o n s t r u c t i o n  M a n a g e m e n t  a n d  3ondir.q P r o v i s i o n s ;  a n d  

A r t i c l e  3, S u p p i ^  M a n a g e m e n t ) .  M e w  M e x i c o ' s  C o d e  r e q u i r e s  t h a t  

O l d  p r o t e s t s  b e  s u b m i t t e d  w i t h i n  f i f t e e n  d a y s  o f  t he  o c c u r r e n c e  

g i v i n g  r i s e  to t h e  p r o t e s t  r a t h e r  t h a n  t h e  M P C ' s  t h i r t y  d a y s ,  a n d  

b i d  p r o t e s t  r e s o l u t i o n  p r o v i s i o n s  d o  n o t  i n c l u d e  a w a r d  o f  

m o n e t a r y  d a m a g e s  o r  a t t o r n e y ' s  f e e s .  N e w  M e x i c o  e n c o u r a g e s  

c o n t r a c t i n g  w i t h  s m a l l  b u s i n e s s e s  as d e f i n e d  b y  d o l l a r  v o l u m e ,  

b u t  t h e i r  C o d e  m a x e s  no  p r o v i s i o n  f o r  m i n o r i t y  o r  d i s a d v a n t a g e d  

b u s i n e s s e s  as a f u n c t i o n  o f  t n e  p r o c u r e m e n t  p r o c e s s . 3

T h e  A r i z o n a  P r o c u r e m e n t .  C o d e  e m c r a c e s  m a n y  M P C  

p r o v i s i o n s ,  a n d  e f f e c t s  s u o s t a n c i a l  c h a n g e s  in t h e  w a v  t h e  s t a t e  

p u r c n a s e s  g o o d s  a n d  s e r v i c e s .  F r o m  t h e  v i e w p o i n t  of  p r o c u r e m e n t  

o r g a n i z a t i o n ,  n o w e v e r ,  m a n y  e n t i t i e s  a r e  e x c l u d e d  f r o m  m a n d a t o r y  

a p p l i c a t i o n  o f  tne- A r i z o n a  C o d e ,  i n c l u d i n g :  p o l i t i c a l

s u c d i v i s i c n s ; t n e  U n i v e r s i t y  3 c a r d  o f  R e g e n t s ;  t h e  L e g i s l a t u r e . ;  

t h e  J u d i c i a l  3 r a n c n ;  t h e  L o t t e r y  C o m m i s s i o n ;  t h e  S t a t e  

T r a n s p o r t a t i o n  3 c a r d  f o r  e n g i n e e r i n g  a n d  C o n s t r u c t i o n  S e r v i c e s ;  

h e a l t h  c a r e  p r o v i d e r  c o n t r a c t s ;  a n d ,  p u r c h a s e s  of  r a w  m a t e r i a l s  

b y  I n d u s t r i e s  f o r  t he  B l i n d  a n d  C o r r e c t i o n a l  E n t e r p r i s e s . T h e  

c u r r e n t  p u r c h a s i n g  o r g a n i z a t i o n  w a s  r e t a i n e d ,  w i t h  t he  D i r e c t o r  

o '  t n e  D e p a r t m e n t  of A d m i n i s t r a t i o n  s e r v i n g  as b o t h  t h e  

p u r c n a s i n g  p o l i c y  m a k e r  a n d  t he c n i a c  p r o c u r e m e n t  o f f i c e r  ( t h e



M P C  r e c o m m e n d s  s e p a r a t i o n  o f  t h e s e  d u t i e s ) .  T h e  A r i z o n a  s o u r c e  

s e l e c t i o n  a n d  c o n t r a c t  f o r m a t i o n  p r o v i s i o n s  c l o s e l y  p a r a l l e l  

t h o s e  f o u n d  in A r t i c l e  3 o f  t h e  M P C ,  w h i c h  f o r m s  t h e  h e a r t  o f  a n y  

p u r c h a s i n g  s y s t e m .  O n e  i n t e r e s t i n g  f e a t u r e  o f  " h e  A r i z o n a  C o d e  

i s  i t s  p r o h i b i t i o n  a g a i n s t  t h e  u s e  o f  c o m p e t i t i v e  s e a l e d  

p r o p o s a l s  in t h e  p r o c u r e m e n t  o f  c o n s t r u c t i o n .  A r i z o n a ' s  

A r t i c l e  5 is u n i q u e  i n  t h a t  it c o v e r s  n o t  o n l y  a r c h i t e c t - e n g i n e e r  

a n d  l a n d  s u r v e y i n g  s e r v i c e s ,  b u t  it a l s o  i n c l u d e s  t h e  s e r v i c e s  o f  

a s s a y e r s ,  g e o l o g i s t s  a n d  l a n d s c a p e  a r c h i t e c t s .  P r i c e  m a y  b e  

c o n s i d e r e d  a s  a s e l e c t i o n  f a c t o r  u n d e r  c e r t a i n  c i r c u m s t a n c e s  in 

t h e  p r o c u r e m e n t  o f  t h e s e  p r o f e s s i o n a l  s e r v i c e s ,  a s i g n i f i c a n t  

v a r i a n c e  f r o m  M P C  p r o v i s i o n s  o n  p o i n t .  T h e  r e m e d i e s  s e c t i o n  

( A r t i c l e  9) p r o v i d e s  e x c l u s i v e  m e a n s  f o r  a s s e r t i n g  a c o n t r a c t  

c l a i m  a g a i n s t  t h e  s t a t e  u n d e r  t h e  A r i z o n a  P r o c u r e m e n t  C o d e .  

F i n a l l y ,  A r i z o n a  h a s  n o t  i n c l u d e d  p r o v i s i o n s  f o u n d  in M P C

A r t i c l e s  11 a n d  12, w i t h  t h e  e x c e p t i o n  t h a t  t h e  s t a t e  m u s t  c o m p l y

w i t h  a l l  f e d e r a l  a s s i s t a n c e  r e q u i r e m e n t s . 9

A s  c a n  b e  s e e n ,  s t a t e s  h a v e  t a k e n  a v e r y  a c t i v e  r o l e  in

a d a p t i n g  t h e  C o d e  f o r  t h e i r  u s e ,  s u p p l e m e n t i n g  a n d  c o d i f y i n g

e x i s t i n g  s t a t u t e s  u s i n g  t h e  M P C  a s  a b a s e l i n e  d r a f t i n g  g u i d e -  

T h e s e  e f f o r t s  h a v e  b e e n  a s s i s t e d  b y  s t a t e  a n d  l o c a l  b a r  g r o u p s  

a n d  r e p r e s e n t a t i v e s  o f  t h e  s p o n s o r i n g  A B A  S e c t i o n s  in  m a n y  

j u r  i sd  ictior.s.

B . L o c a l  E n a c t m e n t s

L o c a l  e n a c t m e n t s  o f  M P C  b a s e d  l e g i s l a t i o n  h a v e  p r o v e n  

^ o s t  d i f f i c u l t  to t r a c k , d u e  in n o  s m a l l  o a r f  t o  t h e  m u l t i p l i c i t y  

o f  l o c a l  j u r i s d i c t i o n s  w h i c h  h a v e  r e v i e w e d  t h e  C o d e  in  w h o l e  o r



m  p a r t ,  a n d  t n e  l a c k  o f  c e n t r a l l y  s t a f f e d  " c l e a r i n g  h o u s e "  f o r  

p r o c e s s i n g  s u c h  i n f o r m a t i o n .  T o  d a t e ,  a t  l e a s t  s e v e n t e e n  l o c a l  

j u r i s d i c t i o n s  a r e  k n o w n  to h a v e  a d c o c e d  t n e  M P C . - J I n f o r m a t i o n  o r  

r e q u e s t s  r e g a r d i n g  l o c a l  e n a c t m e n t s  s h o u l d  ce  d i r e c t e d  to 

P r o f e s s o r  L o u i s  ?. C e l  D u c a ,  a m e m b e r  of t h e  M P C  C o o - d i n a c i n g  

C o m m i t t e e  a n d  D i r e c t o r  of  c he  M o d e l  P r o c u r e m e n t  C e d e  A n n u a l  

P r o g r e s s  R e p o r t  P r o j e c t  c D i c k i n s o n  S c h o o l  o f  L a w . i l

I I I .  L i t i g a t i o n  S u r v e y

B i l l e d  as a " l a w y e r ' s  r e l i e f  act " e a r l y  o n  ov  s e m e  in 

t h e  p u r c h a s i n g  c o m m u n i t y ,  M P C  e n a c t m e n t s  h a v e  n o t  s p a w n e d  t h e  

t i d a l  w a v e  o f  L a w s u i t s  o n c e  p r e d i c t e d .  O u r  i n i t i a l  l i t i g a t i o n  

s u r v e y  r e v e a l e d  c h a t  m o s t  o f  t he  r e p o r t e d  c a s e s  h a v e  c e n t e r e d  o n  

t h e  p r o v i s i o n s  o f  A r t i c l e s  1, 3 a n d  9, w i t h  a l e s s e r  n u m o e r  o f  

d i s p u t e s  a r i s i n g  u n d e r  A r t i c l e s  5, 3 a n d  12. As  a n t i c i p a t e d ,  t h e  

m a j o r i t y  o f  c a s e s  r e v i e w e d  h a v e  ccrae frcra s t a t e s  in w h i c h  t h e  M P C  

h a s  b e e n  i n  e f f e c t  f o r  s o m e  t i m e ,  n a m e l y ,  K e n t u c k y ,  L o u i s i a n a  a n d  

M a r y l a n d  ( e n a c t m e n t s  e f f e c t i v e  in 1 9 79 ,  1 9 3 0 ,  a n d  1 9 3 1 ,  

r e s p e c t i v e l y ) . 1 2  t h e  r e m a i n d e r  o f  t h i s  a r t i c l e  w i l l  h i g h l i g h t  

t h e s e  r e c e n t  d e c i s i o n s  o r  l e g i s l a t i v e  r e f i n e m e n t s  w h i c h  h a v e  

c l a r i f i e d , a n d  in  s e m e  c a s e s  c o n f u s e d ,  i s s u e s  a r i s i n g  u n d e r  M P C  

e n a c t m e n t s .  F o r  e a s e  o f  r e f e r e n c e ,  t h e  s u r v e y  is a r r a n g e d  'ey M P C  

A r t i c l e s ,  a d d r e s s i n g  t h e  m a j o r  i s s u e s  as t h e y  h a v e  a r i s e n  

t h e r e u n d e r  e a c h  t o p i c a l  h e a d i n g .

A . A r t i c l e  1 —  G e n e r a l  P r o v i s i o n s

A l t e r n a t i v e  3 o f  M P C  5 1 - 1 0 4 ( 3 )  ( L o c a l  A p p l i c a t i o n  cf

“ P ̂  a ) j 11 ^ ̂  a c ••arm i * •' • * *•» 1

s u o d i v i s i o n s  to a d e p t  a n y  o r  a l l  p o r t i o n s  of  t he  c o d e ,  a n d  t h e



L o u i s i a n a  P r o c u r e m e n t  C o d e  a d o p t e d  t h i s  " o p t i o n a l M a p p r o a c h .  In 

C o u n c i l  o f  t h e  C i t y  o f  N e w  O r l e a n s  v. M o r i a i ,  e t  a l . ,13 t h e  

C o u n c i l  m e m b e r s  s o u g h t  j u d i c i a l  c l a r i f i c a t i o n  o f  t h e i r  C h a r t e r  

p r o v i s i o n s  r e q u i r i n g  c o m p e t i t i v e  b i d d i n g  o n  a l l  c o n t r a c t s  f o r  

c o n s t r u c t i o n ,  r e p a i r s ,  m a i n t e n a n c e  o r  s e r v i c e s ;  w i t h  a n  e x p r e s s  

e x c e p t i o n  f o r  t h e  p r o c u r e m e n t  o f  " p r o f e s s i o n a l  s e r v i c e s "  as  

d e f i n e d . 14 t h e  q u e s t i o n  a r o s e  a s  t o  w h e t h e r  t h e  a d m i n i s t r a t i v e  

s e r v i c e s  r e q u i r e d  f o r  a h e a l t h  c a r e  pla.. f o r  c i t y  e m p l o y e e s  c a m e  

w i t h i n  t h e  b i d d i n g  e x e m p t i o n  f o r  " p r o f e s s i o n a l  s e r v i c e s " .

A l t h o u g h  t h e  c o n t r a c t  w a s  e n t e r e d  i n t o  p r i o r  to t h e  e f f e c t i v e  

d a t e  o f  t h e  L o u i s i a n a  P r o c u r e m e n t  C o d e ,  t h e  M o r i a i  c o u r t  r e f e r r e d  

t o t h a t  e n a c t m e n t ' s  d e f i n i t i o n s  o f  p e r s o n a l  a n d  p r o f e s s i o n a l  

s e r v i c e s ^  ( in e f f e c t  a t  t h e  t i m e  o f  a p p e a l ) ,  in o r d e r  to 

u n d e r s c o r e  i t s  f i n d i n g  t h a t  s i n c e  t h e  s e r v i c e s  in q u e s t i o n  w e r e  

p r i m a r i l y  c l e r i c a l  i n  n a t u r e ,  c o m p e t i t i v e  b i d d i n g  w o u l d  i n d e e d  be  

r e q u i r e d  f o r  t h a t  c o n t r a c t . ^

T h e  K e n t u c k y  G e n e r a l  A s s e m b l y ,  a f t e r  o r i g i n a l l y  

e n a c t i n g  p r o v i s i o n s  o f  i t s  Co de-  f o r  m a n d a t o r y  l o c a l  a p p l i c a t i o n ,  

l a t e r  m a d e  t h e  K e n t u c k y  P r o c u r e m e n t  C o d e  o p t i o n a l  f o r  i t s  l o c a l  

p u b l i c  a g e n c i e s . 1"  T h i s  s i g n i f i c a n t  c h a n g e  i n  l o c a l  a p p l i c a t i o n  

d i d  n o t  o c c u r  w i t h o u t  q u i t e  a b i t  o f  c o n f u s i o n ,  a n d  t h e  

i n t e r v e n t i o n  o f  t h e  S t a t e  A t t o r n e y  G e n e r a l .  T w o  s e p a r a t e  b i l l s  

e n a c t e d  in t h e  1 9 8 0  S e s s i o n  w e r e  in d i r e c t  c o n f l i c t :  t h e  f i r s t

b i l l  e n a c t e d  p r o v i d e d  f o r  o p t i o n a l  a p p l i c a b i l i t y  f o r  l o c a l  

a g e n c i e s  a n d  c o n t a i n e d  a n  " e m e r g e n c y " c l a u s e ;  w h e r e a s ,  t h e  s e c o n d  

b i l l  w h i c h  w a s  a p p r o v e d  b y  t h e  L e g i s l a t u r e  a f e w  w e e k s  l a t e r  

r e q u i r e d  m a n d a t o r y  C o d e  a p p l i c a t i o n  f o r  l o c a l  g o v e r n m e n t s ,  e x c e p t



f o r  t n e  p u r c h a s e  o f  g o o d s  p r o d u c e d  Oy c o n v i c t  l a c o r . 1 3  A c t i n g  

u p o n  r e q u e s t s  f r o m  c h e  e x e c u t i v e  sr.d l e g i s l a t i v e  b r a n c h e s  o f  

g o v e r n m e n t ,  t n e  A t t o r n e y  G e n e r a l  i s s u e d  an O p i n i o n  (O A G  3 0 - 2 7 9 )  

w n i c n  h e l d  t h a t  t h e  e a r l i e r  o p t i o n a l  e n a c t m e n t  s n o u i d  p r e v a i l  

o e c a u s a  it d e a l t  m o r e  s p e c i f i c a l l y  w i t h  p u o l l c  p r o c u r e m e n t ,  a n d  

b e c a u s e  it c o n t a i n e d  an  e m e r g e n c y  c l a u s e  w n i c n  c o n n o t e d  

l e g i s '  ' t i v e  p r e f e r e n c e  f o r  its e f f i c a c y . 13 T h u s ,  f o r  t h o s e  l o c a l  

u n i t s  o f  g o v .  u n e n t  in K e n t u c k y  w n i c h  da  n o t  c.ncose to a d o p t  c h e  

l o c a l  a p p l i c a t i o n  p r o v i s i o n s  o f  c h e  s t a t e  c o d e  ( K R S  4 5 A . 3 4 5 - 4 8 0 ) ,  

t h e  o n l y  r e q u i r e m e n t  f o r  p u b l i c  c o n t r a c t s  is t h a t  t h o s e  in e x c e s s  

o f  3 7, 5 0 0  . 00 m u s t  b e  a d v e r t i s e d  (K R S  4 24 . 2 5 0 ) .  T h i s  s i t u a t i o n  

h a s  n o t  b e e n  a d d r e s s e d  d i r e c t l y  oy  cr.e K e n t u c k y  C o u r t s  to d a c e ,  

a n d  it u n d e r s c o r e s  t h e  s i g n i f i c a n c e  o f  t n e  l o c a l  a p p l i c a t i o n  

i s s u e  f a c e d  b y  e a c h  e n a c t i n g  s t a t e .

T h e  " r e q u i r e m e n t  o f  g o o d  f a i t h "  f o u n d  in M P C  5 1 - 1 0 3  w a s  

t e s t e d  in M i l l e c t e  E n t e r p r i s e s ,  I n c . ,  ec al. v . S t a t e  

D i v i s i o n  o f  A d m i n i s t r a t i o n ,e t  a l . ,23 w h e r e i n  t h e  L o u i s i a n a  C o u r t  

o f  A p p e a l s  c o n c l u d e d  c h a t  t n e  o b l i g a t i o n  o f  g o o d  f a i t h  c o u l d  n o t  

b e  m e t  in a s i t u a t i o n  w h e r e  a s t a c e  a g e n c y  h a d  p r e d e t e r m i n e d  t h e  

b i d d e r  to whcra it w o u l d  a w a r d  a c o n t r a c t  u n d e r  t n e  c l o a k  o f  

c o m p e t i t i v e  b i d d i n g . 21 T h i s  c a s e  i n v o l v e d  a s i t u a t i o n  w h e r e  an 

I n v i t a t i o n  f o r  B i d s  ( I ? 3 ) f o r  i n s u r a n c e  c l a i m s  p r o c e s s i n g  

s e r v i c e s  w a s  r e w r i t t e n  a f t e r  t he  f i r s t  r o u n d  o f  b i d d i n g ,  ar.d its 

r e v i s e d  q u a l i f i c a t i o n s  p r o v i s i o n s  h a d  b e e n  a l t e r e d  to f a v o r  t h e  

i n c u m o e n c  c o n t r a c t o r .  T h i s  c a s e  is o f  p a r t i c u l a r  i n t e r e s t  in 

t h a t  t h e  c o u r t  g r a n t e d  s t a n d i n g  to a d i s a p p o i n t e d  b i d d e r  in 

a d d i t i o n  to t h e  t a x p a y e r  w n c  h a d  a l s o  i n i t i a t e d  t h e  s u i t .



3. A r t i c l e  3 —  S o u r c e  S e  .ecc.ion a n d  C o n t r a c t

A  b r i e f  e x p l a n a t i o n  o f  t h e  s o u r c e  s e l e c t i o n  m e t h o d s  

a v a i l a b l e  u n d e r  t h e  M P C  is in o r d e r  a t  t h i s  p o i n t ,  f o r  a n e w c o m e r  

t o  t h i s  a r e a  o f  t h o  l a w  c o u l d  e a s i l y  b e c o m e  l o s t  in t h e  c o n f u s i n g  

m a z e  o f  p r o c u r e m e n t  t e r m i n o l o g y .  I n d e e d ,  s t a n d a r d i z a t i o n  o f  

t h e  p r o c u r e m e n t  v o c a b u l a r y  is b u t  o n e  o f  t h e  m a n y  b e n e f i t s  

p r o v i d e d  b y  M P C  a d o p t i o n ,  f o r  s i m i l a r  t e r m s  a r e  o f t e n  "jiven 

v a s t l y  d i f f e r e n t  m e a n i n g s  in t h e  f i e l d .

T h e  M P C  c o n t a i n s  a f i r m l y  s t a t e d  p r e f e r e n c e  f o r  

" c o m p e t i t i v e  s e a l e d  b i d d i n g "  rs t h e  p r i m a r y  s o u r c e  s e l e c t i o n  

m e t h o d  p u r s u a n t  to 5 3 - 2 0 1 ;  a n d  5 3 - 2 0 2  ( C o m p e t i t i v e  S e a l e d  B i d s )  

s p e c i f i c a l l y  p r o v i d e s  f o r  t h e  c o n t e n t s  o f  t h e  I n v i t a t i o n  f o r  B i d s  

( I F B ) , 2 2  p u b l i c  n o t i c e ,  b i d  a c c e p t a n c e  a n d  e v a l u a t i o n ,  6 n d  a w a r d  

o f  a c o n t r a c t  t o  t h e  l o w e s t  r e s p o n s i v e  a n d  r e s p o n s i b l e  b i d d e r .

T h e  M P C  l i s t s  t h e  s i x  f o l l o w i n g  a l t e r n a t i v e  s o u r c e  s e l e c t i o n  

m e t  tods w h i c h  m a y  b e  u s e d  in a p p r o p r i a t e  s i t u a t i o n s  a f t e r  p r o p e r  

d e t e r m i n a t i o n s  h a v e  t e e n  m a d e :  c o m p e t i t i v e  s e a l e d  p r o p o s a l s ; - ^

s m a l l  p u r c h a s e s ;  s o l e  s o u r c e  p r o c u r e m e n t ;  e m e r g e n c y  p r o c u r e m e n t ;  

p r o f e s s i o n a l  s e r v i c e s  p r o c u r e m e n t  as  s p e c i f i e d  i n  §2-3 02 ;  a n d ,  

a r c h i t e c t - e n g i n e e r  a n d  l a n d  s u r v e y i n g  s e r v i c e s  p r o c u r e m e n t .  2-4 

S i n c e  a n  a g e n c y  m u s t  a s s e s s  t h e  n a t u r e  o f  t h e  m a r k e t  f o r  t h e  

g o o d s  a n d  s e r v i c e s  it r e q u i r e s  a n d  t h e n  t a i l o r  i t s  p r o c u r e m e n t  

m e t h o d s  t o  t a k e  a d v a n t a g e  o f  t h e s e  c o n d i t i o n s  i n  a n y  g i v e n  

s i t u a t i o r . , t n e  M P C  p r o v i d e s  t h e  n e c e s s a r y  f l e x i b i l i t y  to o b t a i n

- - * -    - • 2 - - - - - 3 — -   \ U O U i m u m

u s e  o f  l i m i t e d  f u n d s ) .  C o m p e t i t i v e  s e a l e d  p r o p o s a l s ,  s e t  f o r t h

F o r m a t i o n .



u n d e r  M P C  $ 3-20 3 , -nay re u c : 1 i c e d  w n e n  c o m p e t i t i v e  s e a l e d  oiddir.g 

-3 eic.oer n o t  p r a c t i c a D i e  or r.oc a d v a n t a g e o u s  to tr.e g o v e r n m e n t a l  

bed'/, f o l l o w i n g  a w r i t t e n  d e t e r m i n a t i o n  o f  tr.e s o e c i f i o  

c o n d i t i o n s  a u t r . o r i2 i.ng tr.e os e of  t h i s  i n n o v a t i v e  p r o c u r e m e n t  

m e c n o d  - 3 , w n i c n  is f r e q u e n t l y  e m p l o y e d  f o r  tn e p r o c u r e m e n t  o f  

n i g n - c a c n r . o l o g y  g o o d s  a n d  s e r v i c e s .

M o t  s u r p r i s i n g l y ,  m ? C  A r t i c l e  3 r.as g e n e r a t e d  m o r e  

l i t i g a t i o n  t h a n  a n y  o c h e r  C o d e  A r t i c l e .  U n d e r  t h e  c o m p e t i t i v e  

s e a l e d  b i d d i n g  m e t h o d ,  a w a r d  o f  t n e  c o n t r a c t  s h a l l  oe m a d e  " t o  

t h e  l o w e s t  r e s p c n s i o l e  a n d  r e s p o n s i v e  O i d d e r  w n o s a  b i d  m e e t s  t h e  

r e q u i r e m e n t s  a nd  c r i t e r i a  s e t  f o r t h  in tne I n v i t a t i o n  f o r  

B ids'1 ,-* w i t h  t n e  t e r m  “r e s p o n s i v e  o i d d e r "  d e f i n e d  as "a p e r s o n  

w n o  h a s  s u o m i t t e d  a o i d  w h i c h  c o n f o r m s  in a i l  m a t e r i a l  r e s p e c t s  

to t.he I n v i t a t i o n  f o r  3 i d s . " 23 T h e  l a n g u a g e  of  t he  M a r y l a n d  

P r o c u r e m e n t  C o d e  is i d e n t i c a l , - 3 a n d  in K e n n e d y  T e m p o r a r i e s  v. 

C o m p t r o l l e r  of tr.e T r e a s u r y 3 ^ an u n s u c c e s s f u l  o i d d e r  c h a l l e n g e d  

t h e  r e s p o n s i v e n e s s  o f  t he  O i d  s u o m i  t t e d  o y  tn e s u c c t - s s f u l  o i d d e r  

o n  a c o n t r a c t  f o r  t n e  p r o v i s i o n  o f  t e m p o r a r y  p e r s o n n e l  f o r  

p r o c e s s i n g  s t a t e  i n c o m e  t ax  r e t u r n s .  T h e  u n s u c c e s s f u l  O i d d e r  

c l a i m e d  t h a t  t h e  w i n n i n g  O i d  w a s  n c n r e s p o r . s i v e  in m a c  t h e  a m o u n t  

o f  t h e  o i d  ocr.d s u c m i t t e d  w i t h  t n e  O i d  w a s  i n s u f f i c i e n t ,  a n d  t h a t  

t n i s  f a c t o r  r e q u i r e d  r e j e c t i o n  of  t h a t  o t h e r w i s e  l o w  o i d  u n d e r  

s t a t e  r e g u l a t i o n s .  T h e  C o u r t  o f  S p e c i a l  A p p e a l s ,  in o v e r r u l i n g  

t h i s  c h a l l e n g e  to t n e  a w a r d  o f  t.he c o r . t r a c t , h e l d  t h a t  u n d e r  t h e  

M a r y l a n d  C e d e  a p r o c u r e m e n t  o f f i c e r  a a d  t h e  a u t h o r i t y  to " g i v e  

t h e  O i d d e r . . . a n  o p p o r t u n i t y  to c u r e  a n y  d e f i c i e n c y  r e s u l t i n g  f r o m  

a m i n o r  i n f o r m a l i t y  o r  i r r e g u l a r i t y  in a o i d . .. c r  w a i v e  t he

- 9 -



d e f i c i e n c y ,  w h i c h e v e r  is t o  t h e  a d v a n t a g e  o f  t h e  S t a t e . " 3 1  

S i g n i f i c a n t l y ,  t h e  c o u r t  w e n t  o n  t o  f i n d  t h a t  t h e  u n s u c c e s s f u l  

O i d d e r  h a d  t e n d e r e d  a n o r. r e s p o r . s i v e  b i d  i t s e l f ,  s i n c e  it h a d  o n l y  

s u b m i t t e d  a l e t t e r  o f  g u a r a n t e e  f r o m  i t s  b a n k  *r. l i e u  o f  t h e  

r e q u i r e d  b i d  b o ;. d. 32  j u d g e  W i l n e r  a l s o  f o u n d  t h a t  t h e  

c o m p l a i n a n t  h a d  e f f e c t i v e l y  w a i v e d  i t s  r i g h t  to  a p p e a l  f o r  

f a i l u r e  t o  p r o p e r l y  f o l l o w  s t a t u t o r y  a p p e l l a t e  r e q u i r e m e n t s ,  a n d  

a t h o r o u g h  r e v i e w  o f  t h i s  i n t e r e s t i n g  c a s e  is r e c o m m e n d e d  t o t h e  

r e a d e r .

In 3 ; , o n g o  v. D e p a r t m e n t  o f  H e a l t h  a n d  H u m a n  R e s o u r c e s , 

L o u i s i a n a ' s  C o u r t  o f  A p p e a l s  h e l d  t h a t  b i d s  w h i c h  s u b s t a n t i a l l y  

d e v i a t e  f r o m  s p e c i f i c a t i o n s  a r e  n o n r e s p o n s i v e  a n d  t h u s  v o i d  a b  

i n i r i o ,  b u t  w h e n  t h e  d e v i a t i o n  is i n s u b s t a n t i a l ,  v a l : i 

c o m p e t i t i v e  b i d d i n g  o c c u r s .  3 j T h e  c o u r t  sta.ted t h a t  s u m m a r y  

j u d g m e n t  w a s  a n  i m p r o p e r  m e a n s  f o r  r e s o l v i n g  t h i s  c a s t  in  t h a t  

t h e r e  w a s  a q u e s t i o n  o f  f a c t  as to w h e t h e r  H i l o n g o ' s  b i d  f o r  n e w  

c o n s t r u c t i o n  l e a s e d  s p a c e  d e v i a t e d  s u b s t a n t i a l l y  f r o m  t h e  

s p e c i f i c a t i o n s  in  t h e  I F B .  T h e  3 i lo r . q o  c o u r t  a l s o  u p h e l d  t h e  

p u b l i c  b o d y ' s  w i d e  d i s c r e t i o n  in d e t e r m i n i n g  t h e  " l o w e s t  

r e s p o n s i b l e  b i d d e r " ,  w h i c h  w o u l d  o n l y  be  o v e r t u r n e d  if t h e  

d e t e r m i n a t i o n  w e r e  m a d e  in a n  a r b i t r a r y  o r  c a p r i c i o u s  m a n n e r .

As  p r e v i o u s l y  statec', c o m p e t i t i v e  s e a l e d  b i d d i n g  is t h e  

p r e f e r r e d  m e t h o d  o f  s o u r c e  s e l e c t i o n  u n d e r  t h e  M P C . 34 

L o u i s i a n a ,  p o l i t i c a l  s u b d i v i s i o n s  a r e  s u b j e c t  to S t a t e  s t a t u t o r y  

p r o v i s i o n s  c o n c e r n i n g  a c q u i s i t i o n  o f  c o n s t r u c t i o n ,  

a r t h i t e c t - e r . g i n e e r  a n d  l a n d  s u r v e y i n g  s e r v i c e s ,  w h i c h  a r e  c o v e r e d  

o u t s i d e  t h e  S t a t e ' s  P r o c u r e m e n t  C o Je in L o u i s i a n a  R e v i s e d



S t a t u t e s  5538 : 2 1 3 1  .35 3 u d d  C o n s  t r u e  t i or. C o . .  Inc. v. C i c v  of 

A l e x a n d r i a 3 5 j.s i l l u s t r a t i v e  o f  s t r i c t  a d h e r e n c e  to o i d  

r e q u i r e m e n t s .  In c h a t  c a s e ,  t h e  c o u r t  r e q u i r e d  t h e  C i t y  of 

A l e x a n d r i a  to a o i d e  by  i ts o w n  p r e c i s e  r u l e s  i r . d e t e r m i n i n g  t h e  

l o w e s t  O i d d e r .  T h e  c o n t r a c t  in q u e s t i o n  w a s  a w a r d e d  to a c o m p a n y  

( S l o c u m )  w n c s e  o i d  c o n t a i n e d  a c o n f l i c t  o e t w e e n  a w r i t t e n  u n i t  

p r i c e  f o r  c e m e n t  a n d  t h e  s a m e  u n i t  p r i c e  s a t  f o r m  in f i g u r e s .  

C i t y  r e g u l a t i o n s  r e q u i r e d  t h a t  t h e  w r i t t e n  p r i c e  p r e v a i l  w h e n  

s u c n  c o n f l i c t s  a r o s e ,  w h i c h  w o u l d  n a v e  m a d e  t h e  a p p e l l a n t  3 u d d  

C o n s t r u c t i o n  C o m p a n y ' s  O i d  l o w e r  t h a n  S l o c u m ' s .  T h e  C i t y  

C o u n c i l ,  b a s e d  o n  o r a l  r e p r e s e n t a t i o n s  f r o m  S l o c u m  to a d h e r e  to 

m e  l o w e r  p r i c e  s e c  f o r t h  in f i g u r e s ,  v o c a d  1 - 2  to a c c e p t  t h a t  

u n i t  p r i c e  f r o m  S l o c u m ,  t h u s  m a k i n g  it t h e  l e w  o i d d e r . 3 ~  T h e  

C o u r t  o f  A p p e o .’s, in a f f i r m i n g  t n e  t r i a l  c o u r t ' s  g r a n t  o f  a 

p r e l i m i n a r y  i n j u n c t i o n  to 3 u d d ,  held" t h a t  t h e  c i t y  ha^i a c t e d  

a r o i t r a r i l y  in r e j e c t i n g  t h e  l o w e s t  b i d  f r o m  3 u d d  a n d  h a d  

d i r e c t l y  v i o l a t e d  s t a t u t o r y  p r o v i s i o n s  r e g a r d i n g  b i d  a w a r d . 33 

T h i s  d e c i s i o n  a l s o  a f f i r m e d  t ne  s t a n d i n g  o f  a d i s a p p o i n t e d  b i d d e r  

to m a i n t a i n  a n  a c t i o n  to e n j o i n  t ne  c i t y  f r o m  a w a r d i n g  a 

c o n t r a c t .

in M a r y l a n d ,  c o m p e t i t i v e  b i d d i n g  n e e d  r.oc o e  u s e d  u n d e r  

a c i t y ’s ’ _n g u a r a n t e e  p r c g r a m  f o r  d e v e l o p m e n t  o r  r e d e v e l o p m e n t , 

w h e n  t.he p r o p o s e d  p r o j e c t  r e l a t e s  to a s p e c i f i c  l o c a t i o n  o w n e d  o r  

to  oe  o w n e d  b y  t.he b o r r o w e r .  3? T h e  C o u r t  of  A p p e a l s  a l s o  .noted 

i n  H u g h e s  v . S c h a e f e r  t h a t  t.he p l a i n t i f f s  f a i l e d  to e l e v a t e  

B a l t i m o r e ' s  l o a n  p r o g r a m s  f or  r e d e v e l o p m e n t  to t h e  s t a t u s  o f  

“y u o l i c  w o r k s , "  w h i c h  w o u l d  h a v e  r e q u i r e d  c o m p e t i t i v e  a c q u i s i t i o n



p r o c e d u r e s  a n d  r e n d e r e d  t h e  C i t y  o f  B a l t i m o r e ' s  a c t s  u n d e r  t h i s '  

p r o g r a m  i n v a l i d .

A  r e c e n t  L o u i s i a n a  c a s e  i n v o l v i n g  M P C  A r t i c l e  3 is 

D a v e s  v. S t a t e  D i v i s i o n  o f  A d m i n i s t r a t i o n ,  O f f i c e  o f  R i s k  

M a n a g e  le n t , 4° c o n s t r u i n g  a p r o p o s e d  m u l t i - t e r m  c o n t r a c t  f o r  t h e  

s t a t e ' s  l i a b i l i t y  i n s u r a n c e  o n  i t s  f l e e t  o f  v e h i c l e s .  D a v e s  

I n s u r a n c e  A g e n c y  w a s  t h e  l o w e s t  r e s p o n s i v e  b i d d e r  a n d  w a s  a w a r d e d  

a t h r e e - y e a r  c o n t r a c t ,  a n d  t h e  m a j o r  i s s u e  p r e s e n t e d  t o  t h e  c o u r t  

w a s  w h e t h e r  t h e  c o n t r a c t  w a s  s u b j e c t  t o  a n  a n n u a l  a d j u s t m e n t  o f  

p r e m i u m s .  U n d e r  L o u i s i a n a  l a w ,  a u t o m o b i l e  l i a b i l i t y  i n s u r a n c e  

p o l i c i e s  c a n n o t  b e  i s s u e d  o n  a l e v e l  r a t e  f o r  r> ' I t i p l e - y e a r  

t e r m ,  b u t  m u s t  b e  a d j u s t e d  a f t e r  t h e  f i r s t  y e a r . ' - A T h e  F i r s t  

C i r c u i t  C o u r t  o f  A p p e a l s  h e l d  u p o n  r e v i e w  o f  t h e  a d m i n i s t r a t i v e  

r e c o r d  t h a t  t h e  S t a t e  h a d  n o  r i g h t  to  t e r m i n a t e  t h e  i n s u r a n c e  

c o n t r a c t  i n  q u e s t i o n  o r  t o  c o n t e n d  t h a t  t h e  bi<" f i x e d  a l e v e l  

r a t e  f o r  t h e  e n t i r e  t e r m  o f  t h e  c o n t r a c t ,  b a s i n g  t h e  l a t t e r  

f i n d i n g  o n  t h e  f a c t  t h a t  t h e  b i d  f r o m  D a v e s  e x p r e s s l y  s t a t e d  t h a t  

it  w a s  s u b j e c t  t o  a n n u a l  a d j u s t m e n t s  a n d  t h e  b i d  w a s  a c c e p t e d  b y  

t h e  S t a t e  w i t h  t h a t  u n d e r s t a n d i n g  .•*2 T h e  C o u r t  s i g n i f i c a n t l y  

f o u n d  t h a t  t h e  S t a t e  w a s  n o t  e n t i t l e d  t o  i n s e r t  a u n i l a t e r a l  

c a n c e l l a t i o n  c l a u s e  in t h e  i n s u r a n c e  c o n t r a c t ,  a n d  t h a t  e i t h e r  

p a r t y  c o u l d  c a n c e l  t h e  c o n t r a c t  o n l y  f o r  l e g a l  c a u s e .

C . A r t i c l e  5 —  P r o c u r e m e n t  o f  C o n s t r u c t i o n ,

A r c h i t e c t -  E n g i n e e r  a n d  L a n d  S u r v e y i n g  S e r .  'c e s

M P C  §5-3 0 1  d e t a i l s  t h e  r e q u i r e m e n t s  f o r  b i d  s e c u r i t y

v-» -  -»-» -  1 '•  J ' -  • ,%«. ^ *.. :  i  . . .  * -  r  -  • . -
—  w  »  >  v C w * .  C l l l C i i  U  O  0  X  Ut u W  |  , * L  i  V  d

p e r c e n t  o f  t h e  t o t a l  a m o u n t  b i d  in e x c e s s  o f  3 2 5 , 0 0 0 ,  a n d  " [ i ] f



t h e  i n v i t a t i o n  f o r  b i d s  o r  request: f o r  p r o p o s a l s  r e q u i r e  m a t :  a 

b i d  b a n d  b e  p r o v i d e d ,  a b i d d e r  o r  o f f e r o r  t h a t  d o e s  n o t  c o m p l y  

s n a i l  b e  r e j e c t e d . 3  In t he  p r e v i o u s l y  c i t e d  c a s e  o f  K e n n e d y  

T e m p o r a r i e s  v. C o m p t r o l l e r  of  t he  T r e a s u r y , a l e t t e r  of  

g u a r a n t e e  p l e d g i n g  c o l l a t e r a l  to s e c u r e  c o n t r a c t  p e r f o r m a n c e  

a n  o t h e r w i s e  r e s p o n s i v e  b i d d e r ' s  b a n k ,  w a s  h e l d  to be in 

n o n c o m p l i a n c e  w i t h  s t a t u t o r y  a n d  r e g u l a t o r  b i d  s e c u r i t y  

r e q u i r e m e n t s . 45

0. A r t i c l e  3 —  5uool'/ M a r . a c e m e n t  

M P C  5 5 3 - 2 0 1  c o n t a i n s  b r e a d  l a n g u a g e  c o v e r i n g  tne  s a l e  

o r  d i s p o s a l  o f  s u r p l u s  s u p p l i e s ,  s a i d  p r o c e s s  l o c a t e d  o n  t h e  f a r  

e n d  o f  t h e  p r o c u r e m e n t  s p e c t r u m .  K e n t u c k y ' s  M o d e l  P r o c u r e m e n t  

C o c e  s e c t i o n  d e a l i n g  w i t h  t he  d i s p o s a l  o f  s u r p l u s  p r o p e r t y  is n o t  

m a n d a t o r y  in r e q u i r i n g  t h a t  a g e n c i e s  s e l l  s u r p l u s  c o e d s  i n  s t r i c t  

a c c o r d a n c e  w i t h  t h e  C o d e ' s  a c q u i s i t i o n  s t a n d a r d s .4 3 In 

a c c o r d a n c e  w i t h  t h e  p e r m i s s i v e  n a t u r e  o f  th e s e c t i o n ,  t h e  

K e n t u c k y  C o u r t  o f  A p p e a l s  h e l d  in O h i o  R i v e r  C o n v e r s i o n s  v. C i t y  

o f  O w e n s b o r o ** 1 t h a t  a c i t y  h a s  w i d e  d i s c r e t i o n  in a c c e p t i n g  a 

l o w e r  o f f e r i n g  p r i c e  f o r  t h e  s a l e  o f  a s u r p l u s  f a c i l i t y  ( b e a t  

d e c k ) ,  wnar. t h e  b u y e r ' s  u s e  of  t h e  f a c i l i t y  w i l l  oe m o r e  

b e n e f i c i a l  to t he  c i t i z e n r y  t h a n  t n a t  o f  a o u y e r  o f f e r i n g  a 

h i g n e r  p r i z e . 43 In t h i s  c a s e ,  t he  h i g n e r  b i d d e r  i n t e n d e d  to 

r e m o v e  t n e  d o c k  f r o m  t h e  c i t y ,  w h e r e a s  t h e  f i r m  s u b m i t t i n g  a 

l o w e r  p u r c h a s e  p r i c e  i n t e n d e d  to c o n t i n u e  to o p e r a t e  th e c o c k  in 

t h e  C i t y  o f  O w e n s b o r o .  T h e  r e s u l t i n g  o e n e f i t  to its c i t i z e n s  w a s  

a L e g i t i m a t e  o v e r r i d i n g  c o n c e r n  f or  c h e  c i t y  in its a v p r d  

d e c e  r m i n a t i o n .  4 -

•I I



5. A r t i c l e  9 —  L e g a l  a n d  C o n t r a c t u a l  R e m e d i e s  

M P C  5 5 9 - 1 0 1  d e a l s  w i t h  t h e  a u t h o r i t y  t o  r e s o l v e  

p r o t e s t e d  s o l i c i t a t i o n s  a n d  a w a r d s .  T h e  M P C  a l l o w s  a c t u a l  o r  

p r o s p e c t i v e  b i d d e r s  f o u r t e e n  d a y s  to  s u b m i t  a w r i t t e n  p r o t e s t  to 

t h e  C h i e f  P r o c u r e m e n t  O f f i c e r .  M a r y l a n d ' s  C o d e  r e q u i r e s  t h a t  t h e  

p r o t e s t  to b e  f i l e d  w i t h i n  s e v e n  d a y s , 50 a n d  s t a t e  o f f i c i a l s  a r e  

g i v e n  n o  a u t h o r i t y  t o  w a i v e  t h i s  s e v e n - d a y  p e r i o d . 51 a  p r o t e s t  

f i l e d  a f t e r  t h e  r e q u i r e d  t i m e  c o n s t i t u t e s  an  i m p l i e d  w a i v e r  o f  

t h e  p r o t e s t o r ' s  r i g h t  t o  a p p e a l  t o  t h e  S t a t e  B o a r d  o f  C o n t r a c t  

A p p e a l s ,  w h i c h  w a s  o n e  o f  t h e  C o u r t ' s  f i n d i n g s  i n  K e n n e d y  

T e m p o r a r i e s , s u p r a . 5 2

In M i l l e t t e  E n t e r p r i s e s ,  I n c .  v. S t a t e  D i v ’ ; i o n o f  

A d m i  i s t r a t  i o n , 53  <;h e  L o u i s i a n a  C o u r t  o f  A p p e a l s  s t _  s e d  t h a t  

t h e  p r o v i s i o n s  o f  t h e  P r o c u r e m e n t  c o d e  d i d  n o t  m a n d a t e  t h a t  a n  

a g g r i e v e d  p a r t y  c o m p l e t e l y  e x h a u s t  i.ts a d m i n i s t r a t i v e  r e m e d i e s  

p r i o r  to s e e k i n g  r e l i e f  i n  t h e  c o u r t s .  T h e  M P C  a n d  the  L o u i s i a n a  

a d a p t a t i o n  s p e c i f i c a l l y  s t a t e  t h a t  a n  a g g r i e v e d  p e r s o n  m a y  

p r o t e s t  to t h e  a p p r o p r i a t e  p r o c u r e m e n t  o f f i c e r ,  a n d  t h e  L o u i s i a n a  

C o u r t ' s  f i n d i n g  u n d e r s c o r e d  t h e  p e r m i s s i v e  c o n t e x t  o f  t h a t

s t a t u t o r y  l a n g u a g e . 5 4

S e v e r a l  c a s e s  h a v e  a r i s e n  u n d e r  M P C  5 9 - 4 0 1  ( W a i v e r  o f  

S o v e r e i g n  I m m u n i t y  in C o n n e c t i o n  v i c h  C o n t r a c t s ) ,  c o n c e r n i n g  t h e  

s c o p e  a n d  e x t e n t  o f  t h i s  v e r y  i m p o r t a n t  p r o v i s i o n .  In M a s s  

T r a n s i t  A d m i n i s t r a t i o n  v. G r a n i t e  C o n s t r u c t i o n  C o . , 5 5  t h e  

M a r y l a n d  C o u r t  o f  S p e c i a l  A p p e a l s  h e l d  t h a t  t h e  w a i v e r  o f  

s o v e r e i a n  i m m u n i t y  f o r  t h e  M a s s  Tv"?nsit- A d m i n i s t r a t i o n  ' M T A )  

a p p l i e d  o n l y  to c o n t r a c t  c l a i m s  b a s e d  u p o n  s p e c i f i c  w r i t t e n



c o n t r a c t  p r o v i s i o n , ,  a n d  t h a t  s o v e r e i g n  i m m u n i t y  w a s  a c o m p l e t e  

o a r  to a c o n t r a c t o r ' s  c l a i m s  b a s e d  on  u n j u s t  e n r i c h m e n t . 5 3  T h e  

d i s p u t e  a " " s a  o u t  o n  an  a r a o i g u i t y  in c o n t r a c t  d r a w i n g s  c o r  the  

c o n s t r u c t i o n  o f  a s t a t i o n  f o r  t h e  3 a i z i m c r e  P.apid T r a n s i t  S y s t e m .  

A G r a n i t e  C o n s t r u c t i o n  r e p r e s e n t a t i v e  c a l l e d  tne  P r o j e c t  E n g i n e e r  

t o  i n q u i r e  w h e t h e r  a l l  g a s  L i n e  r e l o c a t i o n  w o r k  i n v o l v e d  in t he  

P r o j e c t  s h o u l d  o e  i n c l u d e d  in t h e i r  oi d .  T h e  M T A  E n g i n e e r ,  a f t e r  

e x p r e s s l y  s t a t i n g  to G r a n i t e  t h a t  h e  w a s  r.ot t h e  p r o p e r  p e r s o n  to 

i n t e r p r e t  t h e  d r a w i n g s ,  s p a c e d  h i s  p e r s o n a l  a n d  q u a l i f i e d  o p i n i o n  

c h a t  c h e  g a s  l i n e  w o r k  w a s  to b e  d o n e  by B a l t i m o r e  G a s  ar.d 

E l e c t r i c  C o m p a n y  a n d  n o t  t h e  g e n e r a l  c o n t r a c t o r .  G r a n i t e  

s u o m i  t t e d  a o i d  w h i c h  d i d  n o t  i n c l u d e  t h e  g a s  l i n e  w o r k ,  ar.d M T A  

l a t e r  e s t i m a t e d  t h e  o m i t t e d  g a s  l i n e  w o r k  w o u l d  c o s t  

a p p r o x i m a t e l y  5 1 1 5 , 0 0 0  to c o m p l e t e . 5^ T h e  C o u r t  f o u n d  n o  m e r i t  

in G r a n i t e ' s  c l a i m  c o r  t h e s e  a d d i t i o n a l  f u n d s  u p o n  i t s  c o m p l e t i o n  

o f  a l l  w o r k  b a s e d  o n  t h e  t h e o r y  o f  u n j u s t  e n r i c h m e n t ,  s i n c e  t h e  

c o n t r a c t  t e r m s  a n d  c o n d i t i o n s  s o e c i f i c a l l y  s t a t e d  t h a t  o r a l 

e x p l a n a t i o n s  w o u l d  n o t  b e  b i n d i n g  o n  the S t a t e ,  a n d  d u e  to t h e  

f a c t  t h a t  G r a n i t e  e x e c u t e d  c he  c o n t r a c t  a f t e r  it w a s  a w a r e  t h a t

i t  w a s  in f a c t  r e q u i r e d  to d o a l l  o f  t he g a s  l i n e  r e l o c a t i o n

w o r k . 53 s i g n i f i c a n t l y ,  t h e  C o u r t  m e n t i o n e d  in its o p i n i o n  c.nac 

t h e  a m o u n t  f or  t h e  w o r k  in q u e s t i o n  w a s  l e s s  char, o n e  p e r c e n t  o f

t h e  t o t a l  c o n t r a c t  amoui.c.

A n o t h e r  c a s e  d e c i d e d  u n d e r  M P A  5 9 - 4 0 1  w a s  M a r y l a n d  P o r t  

A d m i n i s t r a t i o n  v. C. J. L a n q e n f e l d e r  i Se n ,  I n c . , 59 w h e r e i n  t h e  

P o r t  A d m i n i s t r a t i o n ' s  c o n t r a c t  w i t h  l a r . c e n f e i d e r  f o r  dredci.-.c 

w o r k  m  the B a l t i m o r e  h a r b o r  c o n t a i n e d  a s t a n d a r d  c h a n g e s  c l a u s e ,



a l l o w i n g  t h e  A d m i n i s t r a t i o n  t o  m o d i f y  t h e  s c o p e  o f  t h e  w o r k  a n d  

p r o v i d e  L a n g e n f e l d e r  w i t h  a n  " e q u i t a b l e  a d j u s t m e n t ' *  f o r  a n y  s u c h  

c h a n g e s .  T h e  P o r t  A d m i n i s t r a t i o n  ( M P A )  i n i t i a l l y  r e f u s e d  t o  p a y  

t h e  i n c r e a s e d  c o s t s  a s s o c i a t e d  w i t h  t h r e e  r e q u e s t s  f r o m  '.he 

c o n t r a c t o r  f o r  " e q u i t a b l e  a d j u s t m e n t s , "  d u e  to o n e  M P A  c h a n g e  

o r d e r  ar.d t w o  c l a i m s  u n d e r  t h e  c o n t r a c t ' s  " d i f f e r i n g  s i t e  

c o n d i t i o n s "  c l a u s e .  A f t e r  a h e a r i n g ,  M P A  p a i d  t h e  p r i n c i p a l  

a m o u n t  o f  two  o f  t h e  c l a i m s ,  b u t  a p p e a l e d  the S t a t e  3 o a r d  o f  

C o n t r a c t  A p p e a l s '  a d m i n i s t r a t i v e  d e c i s i o n  o n  t h e  o t h e r  c l a . m  a n d  

a l l  i n t e r e s t  a m o u n t s  a w a r d e d  to t h e  B a l t i m o r e  C i t y  C o u r t .  U p o n  

i t s  r e v i e w ,  t he  M a r y l a n d  C o u r t  o f  S p e c i a l  A p p e a l s  n e l a  t h a t  t h e  

d e f e n s e  o f  s o v e r e i g n  i m m u n i t y  c o u l d  n o t  b e  u s e d  to b a r  t h e  

i m p o s i t i o n  o f  i n t e r e s t  o n  a c l a i m  a g a i n s t  t h e  S t a t e ,  s i n c e  t h e  

l e g i s l a t u r e  o n l y  r e s t r i c t e d  t h e  w a i v e r  o f  i m m u n i t y  t o  w r i t t e n  

c o n t r a c t s  o n  a c t i o n s  f i l e d  w i t h i n  o n e  y e a r ,  a n d  d u e  to t h e  f a c t  

t h a t  t h e  s t a t u t e  o n l y  p r e c l u d e d  p u n i t i v e  d a m a g e s  a n d  n o t  i n t e r e s t  

a w a r d s . 6° S i m i l a r l y ,  t h e  M P C  e x p r e s s l y  p r o v i d e s  f o r  t h e  p a y m e n t  

o f  i n t e r e s t  " a t  t n e  s t a t u t o r y  r a t e  a p p l i c a b l e  to j u d g m e n t s  f r o m  

t h e  d a t e  t h e  c l a i m  a r o s e  t h r o u g h  t h e  d a t e  o f  d e c i s i o n  o r  

j u d g m e n t ,  w h i c h e v e r  is l a t e r . " 6 1

M P C  § 9 - 4 0 2  s e t s  f o r t h  t h e  t i m e  l i m i t a t i o n s  f o r  b r i n g i n g  

c o u r t  a c t i o n s  b a s e d  o n  a j u r i s d i c t i o n ' s  w a i v e r  o f  s o v e r e i g n  

i m m u n i t y  in c o n t r a c t .  T h e  c a s e  o f  B l u e q r a s s  C o n c r e t e  

C o n s t r u c t i o n  C o m p a n y  v. C o m m o n w e a l t h ^ 2 i.s i l l u s t r a t i v e  o f  t h e  

c o n f u s i o n  e n g e n d e r e d  o y  t h e  a p p l i c a t i o n  o f  t h i s  s e c t i o n  in t h e  

s t a t e s .  T h e  c o n t r a c t o r ' s  c o m p l a i n t  in B l u e q r a s s  w a s  d i s m i s s e d  b y  

t n e  f r a n k i i r .  C i r c u i t  C o u r t  f o r  f a i l u r e  to t i m e l y  f i l e  a c o m p l a i n t

- 1 6 -



o a s e d  a n  a d d i t i o n a l  e x p e n s e s  ( 3 3 , 2 1 1 . 4 3 )  i n c u r r e d  m  c o m p l e t i o n

o f  a S t a t e  r o a d  p r o j e c t ,  a l t h o u g h  t h e  c o n t r a c t o r  h a d  s o u g h t  to

e x n a u s c  a l l  a d m i n i s t r a t i v e  r e m e d i e s  p r i o r  to f i l i n g  s u i t .  A t  t h e

t i m e  t n e  c o n t r a c t  w a s  e n t e r e d ,  t h e  K e n t u c k y  M o d e l  P r o c u r e m e n t

C o d e  r e q u i r e d  c l a i m s  to o e c o m m e n c e d  " w i t h i n  o n e  (L) y e a r  f r o m

t h e  d a t e  of  c o m p l e t i o n  s p e c i f i e d  in t h e  c o n t r a c t 1* . v3 S m p n a s i s

a d d e d ) .  U p o n  r e v i e w ,  t h e  C o u r t  o f  A p p e a l s  f o u n d  as  f a c t  t h a t :

M a y  15, 1 9 3 0  w a s  t he  d a t e  o f  c o m p l e t i o n  o f  th e p r o j e c t ;  J u n e  30,

1 9 3 2  w a s  t he  d a t a  t h e  C o m m o n w e a l t h  ( t h r o u g h  the  C o m m i s s i o n e r  o f

H i g n w a y s )  i s s u e d  i t s  f i n a l  d e n i a l  o f  3 l u e g r a s s '  c l a i m  f o r

a c d i t i o r . a i  c o m p e n s a t i o n ;  a n d ,  S e p t e m o e r  3 , 1 9 3 2  w a s  t h e  c a t e

B i u e g r a s s  f i l e d  i t s  c o m p l a i n t .  T h e  C o u r t  t h e n  a e i d  t h a t  u n d e r

c h e  e x p r e s s  t e r m s  o f  t h e  s t a t u t e  3 1 u e g r a s s  o n l y  h a d  u n t i l  M a y  15,

1 9 3 1  in w h i c h  to f i l e  its  c o m p l a i n t  ( n o t w i t h s t a n d i n g  i t s  a t t e m p t s

to s e e k  a i l  a v a i l a b l e  a d m i n i s t r a t i v e  r e m e d i e s ) ,  a n d  r u l e d  t h a t

c h e  c o m p l a i n t  w a s  t h e r e f o r e  p r o p e r l y  d i s m i s s e d .  A l t h o u g h  n o t i n g

it w a s  ’‘u n f o r t u n a t e "  t h a t  t h e  c o n t r a c t o r  w a s  m i s l e d  b y  d i r e c t i v e s

r e c e i v e d  f r o m  s t a t e  o f f i c i a l s ,  a n d  t h a t  t h e  r e s u l t  w o u l d  h a v e

b e e n  d i f f e r e n t  u n d e r  t h e  o r e — C o d e  s t a t u t e ,  the  C o u r t  n e v e r t h e l e s s

.ipneid t h e  s t r i c t  i n t e r p r e t a t i o n  o f  t h i s  l i m i t a t i o n  s t a t u t e . ’1*

O f  l i t t l e  s o l a c e  to t h e  c o n t r a c t o r  in 3 l u e c r a s s , ar.d in

r e s p o n s e  to t h i s - O p i n i o n ,  t h e  K e n t u c k y  O e n e r a i  A s s e m o i y  h a s  s i n c e

a m e n d e d  i ts  C o d e  ( S 4 5 A . 2 5 0 )  t o  r e a d  as  f o l l o w s :

L i m i t a t i o n s  or. c l a i m s . - (1) A n y  c l a i m  
a r i s i n g  f r o m  a c o n s t r u c t i o n  c o n t r a c t  e x e c u t e d  
a n d  a d m i n i s t e r e d  O v  t h e  t r a n s p o r t a t i o n  

c a b i n e t  p u r s u a n t  t o  t he  p r e v i s i o n s  o f  K 3 S  
C h a p t e r  17 5. 17 6,  i ’7 2 o d  1 s K a l !  ie 

c o m m e n c e d  in F r a n k l i n  C i r c u i t  C u m  t w i t h i n  
o n e  (1) y e a r  f r o m  t he  t i m e  t h e  C o m m o n w e a l t h  

h a s  d e t e r m i n e d  f i n a l  p a y  q u a n t i t i e s  a n d



i s s u e s  a f i n a l  p a y  e s t i m a t e  to  t h e  

c o n t r a c t i n g  p a r t y ,  n o t i f y i n g  h i m  o f  i t s  f i n a l  

d e t e r m i n a t i o n ,  o r  f r o m  t h e  r e c e i p t  o f  a f i n a l  

a d v e r s e  d e c i s i o n  o f  t h e  C o m m o n w e a l t h ,  

w h i i / i e v e r  o c c u r s  l a t e r . [ E m p h a s i s  A d d e d ] 5 5

U n d e r  t h i s  a m e n d m e n t ,  J u n e  30 , 1 9 8 2  w o u l d  h a v e  b e e n  t h e  m e a s u r i n g

d a t e  f o r  t h e  o n e - y e a r  l i m i t a t i o n ,  a n d  t h e  S e p t e m b e r  9, 1 9 8 2

f i l i n g  b y  t h e  c o n t r a c t o r  in  3 1 u e q r a s s  w o u l d  h a v e  b e e n  t i m e l y .

F . A r t i c l e  12 —  E t h i c s  in P u b l i c  C o n t r a c t i n g .

T h e  M P C  s t a t e s  t h a t ,  a s  a m a t t e r  o f  p o l i c y ,  ' [ p l u b l i c

e m p l o y m e n t  is a p u b l i c  t r u s t . " 5 5  A  b r e a c h  o f  t h a t  t r u s t  o c c u r s

w h e n  p u b l i c  e m p l o y e e s  a t t e m p t  t o  r e a l i z e  p e r s o n a l  g a i n  b y  t h e

i m p r o p e r  d i s c h a r g e  o f  t h e i r  d u t i e s . 5 7  K e n t u c k y ' s  P r o c u r e m e n t

C o d e  c o n t a i n s  v i r t u a l l y  i d e n t i c a l  l a n g u a g e . 58 In B u c h i q r . a n i  v.

L e x i n q t o n - F a v e t t e  U r b a n  C o u n t y  G o v e r n m e n t .5 8  t h e  C o u n t y  J a i l e r ,

a n  e l e c t e d  o f f i c i a l  u n d e r  t h e  K e n t u c k y  C o n s t i t u t i o n ,  w a s

p r o h i b i t e d  f r o m  o p e r a t i n g  a D e t e n t i o n  C e n t e r  C o m m i s s a r y  f o r

p r o f i t . 7 0 I n  a d d i t i o n  to  h i s  o f f i c i a l  d u t i e s ,  t h e  J a i l ~ r  w a s

p a i d  f o r  b o o k k e e p i n g ,  f i n g e r p r i n t i n g ,  a n d  p h o t o g r a p h i n g  s e r v i c e s

p e r f o r m e d  a s  D i r e c t o r  o f  D e t e n t i o n  (a p o s i t i o n  c r e a t e d  u p o n

p a s s a g e  o f  t h e  C o u n t y ' s  U r b a n  G o v e r n m e n t  C h a r t e r ) ;  a n d  h e  a l s o

o p e r a t e d  a p r i s o n  C o m m i s s a r y ,  t h e  p r o f i t  f r o m  w h i c h  h e  r e t a i n e d

a s  c o m p e n s a t i o n .  D e s p i t e  t h e  f a c t  t h a t  t h e  p r o f i t  w a s  n e i t h e r

u n r e a s o n a b l e  n o r  e x c e s s i v e ,  a n d  t h e  f a c t  t h a t  t h e  o p e r a t i o n  o f

t h e  C o m m i s s a r y  c o n t r i b u t e d  t o  t h e  s e c u r i t y  o f  t h e  D e t e n t i o n

C e n t e r  a n d  t h u s  t h e  c o u n t y ;  it w a s  h e l d  t h a t  t h e  j a i l e r  h a d

t e c h n i c a l l y  b r e a c h e d  t h e  p u b l i c  c r u s t  t h r o u g h  t h e  f o r - p r o f i t

« o m m j  s s s r y  a c t i v i t i e s  c c n s u c c a c  m  a c c i c i c n  to h i s  C u w s L i t u L i u u a l

d u t i e s .  3 a s e d  o n  t h e  d e f e n s e  o f  a d v i c e  o f  c o u n s e l ,  t h e  a p p e l l a t e



c o u r t  r e v e r s e d  t h e  i m p o s i t i o n  o f  m o n e t a r y  d a m a g e s  b y  t h e  l o w e r  

c o u r t ,  a n d  d i r e c t e d  a f i n d i n g  t h a t  t n e  J a i l e r  c o u l d  n o t  o p e r a t e  a 

C o m m i s s a r y  f o r  p r o f i t  ( w h i l e  i n v i t i n g  " l e g i s l a t i v e  i n i t i a t i v e "  in 

t h i s  a r e a ) .  T h e  K e n t u c k y  C o u r t  o f  A p p e a l s  t h e n  h e l d  t h a t  t h e  

J a i l e r  c o u l d  c o n t r a c t  w i t h  t he  C o u n t y  f o r  d u t i e s  n o t  s p e c i f i c a l l y  

r e l a t e d  to n i s  o f f i c i a l  d u t i e s ,  a n d  u p n e i d  t h e  c o n t r a c t  f o r  n i s  

s e r v i c e s  as  D i r e c t o r  of. D e t e n t i o n . 7 -̂

IV. C o r c l u s i o n

T h e  r e l a t i v e l y  f e w  c a s e s  t h a t  h a v e  a r i s e n  u n d e r  s t a t e  

a d o p t i o n s  o f  t h e  M o d e l  P r o c u r e m e n t  C e d e  a r e  i n d i c a t i v e  o f  its  

s u c c e s s  to d a t e  in a c c o m p l i s h i n g  its  s t a t e d  p u r p o s e s  o f  i n j e c t i n g  

e c o n o m y  a n d  e f f i c i e n c y '  i n t o  t h e  p r o c u r e m e n t  p r o c e s s . 7 - T h e  M P C  

h a s  s p a w n e d  d e b a t e ,  r e s e a r c h  a n d  w r i t i n g , 75 w h i c h  h a v e  

c o n t r t o u t e d  s i g n i f i c a n t l y  to t h e  d e v e l o p m e n t  o f  t h e  o c d y  o f  l a w  

c o n c e r n i n g  s t a t e  ar.d l o c a l  p r o c u r e m e n t .  T h e  M P C  p r o v i d e s  a 

w o r k a b l e  m o d e l  w i t h  w h i c h  s t a t e s  a n d  l o c a l i t i e s  c a n  a n d  h a v e  

d r a f t e d  l e g i s l a t i o n  to m a k e  b u d g e t a r y  b e l t - t i g h t e n i n g  a r e w a r d i n g  

e v o l u t i o n ,  p r o d u c i n g  s t r u c t u r e d  a n d  e f f i c i e n t  p r o c u r e m e n t  s y s t e m s  

i n t n e  p r o c e s s .



F O O T N O T E S

* T h e  M O D E L  P R O C U R E M E N T  C O D E  F O R  S T A T E  A N D  L O C A L  

G O V E R N M E N T S  ( A . B . A . ,  a p p r o v e d  b y  t h e  H o u s e  o f  D e l e g a t e s  or. 

F e b r u a r y  13, 1 9 7 9 ) .  T h e  o v e r a l l  s t r u c t u r e  o f  M P C  is a s f o l l o w s :  

A r t i c l e  1 —  G e n e r a l  P r o v i s i o n s  

A r t i c l e  2 —  P r o c u r e m e n t  O r g a n i z a t i o n  

A r t i c l e  3 —  S o u r c e  S e l e c t i o n  a n d  C o n t r a c t  F o r m a t i o n  

A r t i c l e  4 —  S p e c i f i c a t i o n s  

A r t i c l e  5 —  P r o c u r e m e n t  o f  C o n s t r u c t i o n ,  

A r c h i t e c t - E n g i n e e r  a n d  L a n d  S u r v e y i n g  S e r v i c e s

A r t i c l e  6 —  M o d i f i c a t i o n  a n d  T e r m i n a t i o n  o f  C o n t r a c t s  

f o r  S u p p l i e s  a n d  S e r v i c e s

A r t i c l e  7 —  C o s t  P r i n c i p l e s  

A r t i c l e  8 —  S u p p l y  M a n a g e m e n t  

A r t i n e  9 —  L e g a l  a n d  C o n t r a c t u a l  R e m e d i e s  

A r t i c l e  10 —  I n t e r g o v e r n m e n t a l  R e l a t i o n s  

A r t i c l e  11 —  A s s i s t a n c e  t o  S m a L l  a n d  D i s a d v a n t a g e d  

B u s i n e s s e s ;  F e d e r a l  A s s i s t a n c e  o r  C o n t r a c t  P r o c u r e m e n t  

R e q u i r e m e n t s

A r t i c l e  12 - -  E t h i c s  in P u b l i c  C o n t r a c t i n g  

2 F a l v e y ,  B i r n k r a r . t ,  a n d  F r i e d m a n ,  A B A  P r o p o s e s  

L e g i s l a t i v e  A d o p t i o n  o f  a M o d e l  P r o c u r • me.nt C o d e f o r  S t a t e  a n d  

L o c a l  G o v e r n m e n t s , 11 U r b .  L a w .  4 3 1  ( 1 9 7 9 ) .

2 L d .

■*Among t h o s e  P i l o t  J u r i s d i c t i o n s  w e r e :  C o m m o n w e a l t h  o f

K e n t u c k y ;  S t a t e  o f  T e n n e s s e e ;  S t a t e  o f  N e w  M e x i c o ;  S t a t e  o f  

L o u i s i a n a ;  S t a t e  o f  U t a h ;  L o u i s v i l l e ,  K e n t u c k y ;  K n o x v i l l e ,



T e n n e s s e e ;  B a l t i m o r e ,  M a r y l a n d ;  D e t r o i t ,  M i c h i g a n ;  an d,  S a n  

j i e g o ,  C a l i f o r n i a .  A . 3 . A .,  T h e  M o d e l  P r o c u r e m e n t  C e d e  f or  S t a t e  

a n d  l o c a l  G o v e r n m e n t s  —  F o r m a t  f o r  W o r k i n g  C o m m i t t e e  U s e , p . v 1 l 

( 1 9 7 9 ) .

^ K e n t u c k y ,  J a n  1 , 13 79 : K/. P.ev ■ 3 tat. A nn .

5 4 5 A . 0 0 5 — 4 5 A . 9 9 0  (B a l d w i n  1 3 3 0  * S u p p .  1 3 3 4 ) ;  A r k a n s a s ,  J u i v  1, 

1 ^ 7 9 :  Ar:<. S t a t .  An n .  5 5 1 4 - 1 1 2  to 1 4 - 1 1 1 5  ( 1 3 7 9  s> S u p o .  1 3 3 3 ) ;

L o u i s i a n a ,  J u l y  1, 1 3 3 0  : La. Re v .  3 tat. A n n .  5 5 3 9  : 1 5 5  1 to 39 : 1 7 5 5

( W e s t  3 u p p .  1 9 3 5 ) ;  U t a h ,  J u l y  1, 1 9 3 0 :  U t a h  C o d e  A n n .  5 5 5 3 - 5 5 - 1

to 5 3 - 5 5 - 7 3  ( S u p o .  1 9 3 3 ) ;  M a r y l a n d ,  J u l y  1, 1 3 3 1 :  Md . C o d e  A n n .

A r t .  21, 5 1 3 1  to 9 - 2 1 5  (19 81 i S u p p . 13 3 4) ;  Sout.n C a r o l i n a ,

J u l y  30, 1 3 3 1 :  3 . C .  C c w e  A n n .  5 5 1 1 - 3 5 - 1 0  to 1 1 - 3 5 - 5 2 7 0  ( L a w.  

C o - o p .  1 9 3 3  S u p p .  1 3 3 4 ) ;  C o l o r a d o ,  J a n  I. 1 9 3 2 :  C c l c .  R e v .  S t a t .

5 5 2 4 - 9 1 - 1 0 1  to 2 4 - 1 1 2 - 1 0 1  ( S u p p .  1 3 3 4 ) ;  I n d i a n a ,  J a n  1, 1 9 3 2 :

Ind. C e d e  A n n .  5 5 4 - 1 3 . 4 - 1 - 1  to 4 - 1 3 . 4 - 9 - 5  ( B u r n s  1 3 3 2  » S u p p .  

1 9 3 4 ) ;  V i r g i n i a ,  Jar.. 1, 1 3 8 3 :  7a. C o d e  5 5 1 1 - 3 5  to 1 1 - 3 0  ( S u p p .  

1 3 3 4  ); T e r r i  jry o f  G«..am, G c t c o e r  1, 1 9 8 3  : c i t e  u n a v a i l a b l e ;  M e w  

M e x i c o , M O V .  1, 1 3 8 4 :  N . M .  S t a t .  A n n .  5 5 1 3 - 1 - 2 3  to 1 3 - 1 - 1 9 9  

( S u p p .  1 9 3 4 ) ;  A r i z o n a ,  D e c .  31, 1 9 3 5 :  A r i r .  R e v .  S t a t .  A n n .  Tit. 

5 5 4 1 - 2 5 0 1  to 4 1 - 2 6 3 7  ( S u p p .  1 9 3 4 - 1 9 3 5 ) .

0 E p s t e i n  a n d  M a r t i n ,  A S h o r t  S i s t e r ’/ o f  t.-.e P r e c a r  a tier. 

a r c E n a c t m e n t  o f  t n e  U n i f o r m  C o m m e r c i a l  C o d e , 22 U. M i a m i  L. R e v . 

1, 5, 11 ( 1 9 6 7 ) .  K e n t u c k y ,  C o n n e c t i c u t ,  N e w  H a m p s h i r e  a n d  R h o d e  

I s l a n d  a d o p c e d  t n e  U . C . C .  b e t w e e n  1 9 5 3  a n d  I 9 6 0 ,  w i t h  t he  b a l a n c e  

o f  t n e  s t a t e s ,  e x c e p t  L o u i s i a n a ,  a d o p t i n g  t h e  U . C . C .  b e t w e e n  1 3 6 1  

a n d  1 2 5 7 .  Id. a t  11..



7 N . M .  S t a t .  A n n .  S S I 3 - 1 - 2 8  t o  1 3 - 1 - 1 9 9  ( S u p p .  19 84) ; 

A r i z .  R e v .  S t a t .  A n n .  §§41-2501 to  4 1 - 2 6 3 7  ( S u p p .  1 9 8 4 - 1 9 8 5 ) .

3 A . 3 . A . , N e w  D i r e c t i o n s  in S t a t e  a n d  L o c a l  P u r c h a s i n g :  

Tiie A B A  M o d e l  P r o c u r e m e n t  C o d e  I m o l e m e r . t a t  l o r  W o r k s h o p  (p p . 

1 4 0 - 5 4 ,  M a y  16 , 1 9 8 5 ) .

9 Id.  a t  1 5 6 - 6 5 .

1 0 T h e  k n o w n  l o c a l  e n a c t i n g  j u r i s d i c t i o n s  a r e :

K n o x v i l l e ,  T e n n e s s e e ;  L o u i s v i l l e ,  K e n t u c k y ;  J e f f e r s o n  C o u n t y  

( K e n t u c k y )  B o a r d  o f  L d i " ' a t i o n ;  A n c h o r a g e ,  A l a s k a ;  E a u  C l a i r e ,  

W i s c o n s i n ;  R o m e ,  G e o r g i a ;  D a v e n p o r t ,  I o w a ;  L o u i s v i l l e ,  K e n t u c k y ;  

M i c h i g a n  P u b l i c  T r a n s i t  A s s o c i a t i o n ;  S e m i n o l e ,  F l o r i d a ;

R o c k v i l l e ,  M a r y l a n d ;  K a n s a s  C i t y ,  K a n s a s ;  A t l a n t a ,  G e o r g i a ;  B o c a  

R a t o n ,  F l o r i d a ;  L a n s i n g ,  M i c h i g a n ;  G r e e l e y ,  C o l o r a d o ;  R i c h m o n d ,  

I n d i a n a ;  a n d  A l e x a n d r i a ,  V i r g i n i a .  A . B .A . , N e w  D i r e c t i o n s  in 

S t a t e  a n d  L o c a l  P u r c h a s i n g :  T h e  A B A  M o d e l  P r o c u r e m e n t  C o d e

I m p l e m e n t a t i o n  W o r k s h o p  (pp. 1 7 7 - 7 8 ,  M a y  16, 1 9 8 5 ) .

H - T h e  D i c k i n s o n  S c h o o l  o f  L a w ,  1 5 0  S o u t h  C o l l e g e  

S t r e e t ,  C a r l i s l e ,  P e n n s y l v a n i a  1 7 0 1 3 ,  T e l .  ( 7 1 7 )  2 4 3 - 5 5 2 9 .  

M a t e r i a l s  f r o m  t h e  M o d e l  P r o c u r e m e n t  C o d e  I m p l e m e n t a t i o n  W o r k s h o p  

m a y  b e  o o t a i n e d  f r o m  t h e  a b o v e  a d d r e s s  a t  a c o s t  o f  5 2 5 . 0 0 .

 ̂- S e e , s u p r a  n o t e  7.

1 3 3 9 0  S o . 2d 1 3 6 1  (La . A p p .  4 t h  C i r .  1 9 8 0 ) .

‘4\jew O r l e a n s  H o m e  R u l e  C h a r t e r  § 6 - 3 0 7 ( 5 ) ,  q u o t e d  in 

id. a t  1 3 6 2 .

l 5 La. R e v .  S t a t .  § 3 9 : 1 4 8 4 ( 1 5 ) ,  (1 7)  ( W e s t .  , u p p .  1 9 8 5 ) .

1 °M0 r i a i  cj»r>>-o  ̂ i 2 ^ti 1 2 S 5.
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1 See t S t h r i e, P u r c h a s i r . c

, 34 ( Sumrae r , 1 3 3 0  ) .

I 3 l d . a t  3 0 - 3

1 3 :dt at 32.

2 0 4 1 7 S o .2d 6 (La. Ct . A p p .

2 - : d . a t  10.

2 - A n i n v i t a t i or. f o r  0 ids is

to t n e  p r o d u c t  s o u g h t .  S e e  C c r a m t n t , R e c u e s a s  f a r  P r o c o s a l s  in 

S t a t e  G o v e r n m e n t  P r o c u r e m e n t , 1 3 3  C. ?3. L a w .  R e v .  175, 1 3 4  

( 1 3 3 1 )  .

2 2 I d . at 136. T h i s  m e t h o d  u t i l i s e s  " P . e qu es ts  f o r  

P r o p o s a l s " ( R F ?  1 s ) , w h i c h  a re  n o t  e x t r e m e l y  d e t a i l e d  in r e l a t i o n  

t o o o j e c t i v e  s e l e c t i o n  c r i t e r i a ,  a n d  in w n i c n  p r i c e  is o u t  o n e  o f  

t h e  f a c t o r s  u s e d  in d e t e r m i n i n g  c o n t r a c t  a w a r d .

2 4 m.PC 5 3 — 2 0 1  (a ) — < f) .

■^C o m m e n t , op.  C i t .  ( s e e  F o o t n o t e  22 ),  a t  13".

- ^ M P C  5 3 - 2 0  3 ( 1 ) .  C o m p a r e  t h e  M P C  p r o c e d u r e s  with, these- 

o f  t h e  D e p a r t m e n t  o f  D e f e n s e :  L. S u b m i s s i o n  o f  t e c h n i c a l

p r o p o s a l s ;  e v a l u a t i o n ;  2. S u c r o i s s i o n  o f  c o s t  p r o p o s a l s ;  

e v a l u a t i o n ;  3. S e s t  a nd  f i n a l  o f f e r s  s u o m i  t t e d ; s elec tic r. o f  

a p p a r e n t  w i n n e r ;  a n d  4. n e g o t i a t i o n s  w i t h  a p p a r e n t  w i n n e r ;  

c o n t r a c t  a w a r d .  S m i t h ,  T h e  S'ew * " o u r  S t e o  S o u r c e  S e l e c t i o n  

P r o c e d u r e :  Is t he S o l u t i o n  W o r s e  t h a n  t h e  P v a o l e m ? 11 Pub.

C e n t .  L. J. 3 2 2 , 3 2 2  ' 1 3 3 0 ) .

2 ~ M ? C  S 3 - 2 0 2 ( 7).

3 3 m  pr  5 3 - 1 0 1 ( 7 )

2 9 M d . A n n .  C o d e  Art.  21, 5 3 - 2 0 2  ( 1 3 3 1  4 S u p p ,  1 3 3 4 ) .



3057 Md. App. 22, 469 A . 2d 1026 (1984).
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3 J3ilonqo v. Deo't o£ Health and 'Human Resources, 4 28 
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33a .3.A. The Changing Fact of Public Purchasing: The

A3A Model Procurement Code and its Implementation 67-68 (1983). 
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33rd. at 1081.
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40459 S o . 2d. 1255 (La. App. 1st Cir. 1934 ).

4 I Id. at 1258.

4 2 Id at 1258, 1259.
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4 5 ld. at 1030, 1033.
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■"aee roocnoce 44, Kennedy Temporaries at 1035 

(unsuccessful bidder's appeal to Board of Contract Appeals more 

than 15 days after receipt of rejection letter w a s  untimely). 

52Id. at 1036.

33417 So.2d 5 (La. App. 1st Cir. 1932).

54MPC 59-101(1); La. Rev. Stat. Ann. 539:1671.A (West. 

Supp. 1935).

5357 Md. Ct. App. 766, 471 A . 2d 1121 (1934).

3SId. at 1129, quoting M d . Ann. Coce Art. 21, 57-101. 

57471 A . 2d 1121, 1124 (1934).

33Id. at 1127, 1123. Cf. State Department of General 

Services /. Cherry Bill Sand i Oravel Co.. Inc., 51 Md. App.. 299, 

443 A . 2d 623 (1932) (prior oral statement admissible to prove 

terms of contract where contract not integrated and oral 

explanations not expressly precluded); see generally, 3 tate 

Ceaartnent of General Services v. P.ccer S. Holtman * Associates, 

L e d ., 463 A . 2d 303 (Md. Ado., 1933), (latter agreement, after 
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it oetr.g laoeled “extension" of earlier agreements).

53433 A . 2d 1374 (Md. App. 1932).

'50Id. at 1332? Md. Ann. Code Art. 21, 57-101-04

51*PC 59-301.
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65j<y. Rev. Stat. Ann. S45A.260 (Baldwin Supp. 1984). 

66MPC §12-201.
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63Ky. Rev. Stat. Ar.n. §45A. 450(1 ) (Baldwin 1980 & Supp.
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72See, e.g., A .3.A ., Identifying and Prosecuting Fraud 
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HOUSE CS FOR CS FOR SENATE BILL NO. 341 (State Affairs)
SECTIONAL ANALYSIS

(Unless otherwise indicated, "commissioner" means 
commissioner of administration)

SECTION 1. The purposes of the act are outlined to 
include: simplification, clarification, modernisation of
the laws; consistency among t h e  branches of government; 
increased public confidence; fair and equitable treatment 
of all vendors; increased e c o n o m v  in state procurement; 
broad-based competition; s afeguards for the maintenance of 
a procurement system of a u a l i t y  and integrity; ar.d 
elimination and prevention of discrimination in state 
contracting.

SECTION 2. A new chapter is added to Ad 36 entitled 
"State Procurement Code.'*'

Article 1. Organization of State P r o c u r e m e n t .

Sec. 36.30.005. Centralization of procurement of supplies 
and services for state agencies is under the authority of 
the commissioner of administration and the chief 
procurement officer. Procurement of construction and 
procurements to or disposals from the state equipment 
fleet and the control over c o n s t r u c t i o n  and the state 
equipment fleet is under the c o m m i s s i o n e r  of 
transportation and public facilities.

The University of Alaska is s u b j e c t  to the requirements of 
SB 341, but has independent admini s t r a t i v e  authority and 
the ability to issue its own regulations implementing the 
chapter in conformance with state APA r e q u i r e m e n t s .

Sec. 36.30.010. The chief p r o c u r e m e n t  officer is selected 
by the commissioner; is resp onsible for procurement of 
supplies and services for a g e ncies in the executive 
branch; is a partially exempt employee; must have a 
minimum of 5 years in public p:.*ocure.oent; and may be 
removed by the commissioner on.'.v for cause. The term of 
office of the Chief Procurement Officer is 4 years.
Duties of the Chief Procicement Officer are enumerated.

Sec. 36.30.015. The commissioner of transportation and 
public facilities may delegate to another agency the 
authority to contract for construction, after written 
determination has been made t h a t  the agencv is capable of 
implementing the delegated authority. The commissioner of 
administration m ay delegate to an agency the authority to 
contract for its own supplies and services after a written



determination has been made c h a t  the agency is capable of 
implementing the delegated authority.

The authority to adopt r e g u l a t i o n s  or dispose of surplus 
supplies may not be delegated. Agency contracts for the 
services of legal counsel m u s t  be approved by the 
department of law.

The Board of Directors of the Alaska Railroad Corporation 
and the Alaska State Housing A u t h o r i t y  must adopt 
procedures substantially e q u i v a l e n t  to the procurement 
code and regulations adopted b y  the commissioner.

Sec. 36.30.020. Legislative C o uncil must adopt procedures 
which are based on the c o m p e t i t i v e  principles consistent 
with this chapter.

Sec. 36.30.030. The administrativ e director of the court 
system must adopt procedures w h i c h  are base/’ on the 
competitive principles c o n s i s t e n t  with this chapter.

Sec. 36.30.040. Procurement regulations must be adopted 
by the commissioner.

Sec. 36.30.050. A list of p e r s o n s  who desire to provide 
supplies, services or c o nstructi on items to the state will 
be established and maintain b y  the commissioner. Evidence 
of a valid Alaska business l i c e n s e  and a statement of the 
contractor's qualifications m u s t  be submitted to be 
included on the list. C o n s t r u c t i o n  contractors must also 
submit a valid certificate of registration. A biennial 
fee will be charged to offset the cost of administering 
the list. The list may be u s e d  by the state agencies in 
providing notice of intent to make small purchases.

Sec. 36.30.060. Specification regulations must be adooted 
by the commissioner. Specifications must promote overall 
economy for the purposes intended, encourage competition 
in satisfying the state's needs, and may not be unduly 
r e s t r i c t i v e .

Sec. 36.30.070. Supply m a n a g e m e n t  is under the authority 
of the commissioner and r e g u l a t i o n s  must he adopted which 
govern management of supplies, surplus supplies and 
transfer of excess supplies.

Sec. 36.30.080. The department shall lease necessary 
space, and contract for the l e a s e  of space for the use of 
the state or an agency. A l e a s e  or contract for a lease 
may not be for a period of o c c u p a n c y  greater than 40 
years. The department may e n t e r  into l^ase-financing 
agreements, which are subject to annual appropriation. If 
the department intends to e n t e r  into a lease or lease 
financing agreement with an a n n u a l  rent anticipated to



exceed 21,000,000, notice m u s t  be provided the legislature 
for aoproval.

Article 2. Competitive Sealed Bidding.

Sec. 36.30.100. Competitive sealed bidding is the 
preferred method of contracting. Competitive sealed 
bidding is not required for certain purchases, including 
professional services, w h i c h  are itemized.

Sec. 36.30.110. When c o m p e t i t i v e  sealed bidding is used, 
an invitation to bid is i ssued  which must include the date 
by which the bid must be received, purchase description, 
and all contractual terms and conditions. Subcontractors 
must be listed. Evidence o f  a valid Alaska business 
license for all bidders a n d  subcontractors must be 
submitted when responding to the I T B . A bidder for 
construction contracts must also submit evidence of the 
bidder's registration under AS 08.18 and evidence of 
registration for each listed subcontractor.

Sec. 36.30.115. Within 24 hours after the opening of 
bids, the apparent low b i d d e r  shall submit a list of the
subcontractors the bidder proposes to use in t' a
performance of the contract. Conditions under which a 
bidder may substitute a subcontr-- ' - are listed. A
bidder who violates this se~ ’ l ma* eicher have the 
contract cancelled, or aft m  _.tice and a hearing, be 
assessed a penalty in an ai> unt not exceeding 10% of the
value of the subcontract at issue.

Sec. 36.30.120. Bid security shall be required for all 
competitive sealed bidding for construction contracts 
which exceed an amount estab lished by regulation. Bid 
security may be required for other types of supplies and 
s e r v i c e s .

Sec. 36.30.130. Public n o t i c e  of the ITB must be provided 
21 days before the date for the opening of the bid, unless 
otherwise determined in w r i t i n g  by the chief procurement 
officer, or the commissioner of transportation and public 
facilities for construction or state equipment bids.
Notice of solicitations m u s t  be published in the^Alaska 
Administrative Journal. The state is liable for"~failing 
to substantially comply w i t h  the notice requirements of 
this section.

Sec. 36.30.140. Bid opening must be public, in the 
presence of witnesses, and relevant information must be 
recorded, which is open to pu blic inspection. Tl. > bids 
are not open for public inspection until after a notice of 
intent to award a contract has been issued.



Sec. 36.30.150. The procurement officer must evaluate 
bids based on the requirements set out in the ITB. The 
criteria used for the evaluation of an award must be 
objectively measurable. Criteria may not be used in bid 
evaluation if they are not set out in the ITB.

A contract based on total or life cycle costs may be 
awarded only when the chief procurement officer or the 
commissioner of transportation and public facilities 
determines in writing that the contract promotes overall 
economy for the purposes intended, encourages competition, 
is not unduly restrictive, and is in the best interest of 
the state.

Sec. 36,30.160. Bids received after the bid due date 
indicated on the ITB may not be accepted unless the delay 
was due to an error of the contracting agency.

Correction or withdrawal of inadvertently erroneous bids 
before or after bid opening, or cancellation of awards or 
contracts based on bid mistakes shall be permitted in 
accordance with regulations and supported by written 
justif i c a t i o n .

Sec. 36.30.170. Awards to the lowest responsible and 
responsive bidder whose bid conforms in all material 
respects to the requirements and criteria set out in the 
ITB shall be promptly made. The Alaska bidder preference 
is expanded to apply to all construction contracts. The 
lowest responsible and responsive Alaskan bidder with a 
bid not more than 5% higher than the lowest bid of a 
nonresident shall be awarded the contract. An Alaskan 
bidder who qualifies as an "emplovment program" shall be 
given a 10% preference.

Sec. 36.30.190. Multi-step sealed bidding is allowed when 
it is considered impractical to initially prepare a 
definitive purchase description to support an award based 
on price. Unpriced technical offers are submitted, 
followed by an ITB limited to the bidders whose offers are 
determined to be technically Qualified under the criteria 
established.

Article 3. Competitive Sealed Proposals.

Sec. 36.30.200. Contracts may be awarded by competitive 
sealed proposals when the chief procurement officer, or 
the commissioner of transportation and public facilities 
for construction and state equipment fleet contracts, 
determines in writing that the use cf competitive sealed 
o i d a m g  is either not practicable or not advantageous to 
the state.



Sec. 36.30.210. Request for proposals must contain the 
same information required for ITRs. The same notice 
provisions for ITRs apply for RKPs. An offeror must list 
the subcontractors within 48 hours after the date by which 
the proposalj must be received. The same duties of 
bidders under ITPs apply to competitive sealed proposals.

Sec. 36.30.220. Standard overhead rate established by 
agencies and applicable to contracts for supplies and 
services, must be included in a R F P .

Sec. 36.30.230, Proposals are to be opened in a manner 
which avoids disclosure of contents to competing offerors 
during the process of negotiation. A register of 
proposals containing the name and address of eat h offeror 
shall be prepared and open for public inspection after the 
the notice of intent to award a contract is issued.

Sec. 36.30.240. Discussions with responsible offerors, 
who submit proposals determined to be reasonably 
susceptible of being selected for award, may be conducted 
for the purpose of clarification to assure full 
understanding of and responsiveness to the solicitation 
requirements. Offerors shall be accorded fair and equal 
treatment with respect to any opportunity for discussion 
and revision of proposals. Revisions may be permitted 
after submissions and before the award for the purpose of 
obtaining best and final offers. These discussions are 
exempted from the Alaska Open Meetings law.

Sec. 36.30.250. A contract under competitive sealed 
proposals shall be awared to the responsible and 
responsive offeror whose proposal is determined in writing 
to be the most advantageous to the state taking into 
consideration price, the evaluation factors set out in the 
RFP, and whether the offeror qualifies as an Alaskan 
Bidder or is offering the services of an employment 
program.

Sec. 36.30.260. A contract awarded under competitive 
sealed proposals must contain: the amount of the
contract; the date for supplies to be delivered or the 
term for services to be performed; a description of the 
services or supplies contracted for; and a certification 
that sufficient funds are available for the amount of the 
c o n t r a c t .

Sec. 36.30.270. Special procedures apply to contracts 
awarded to architects, engineers, and land surveyors.



Article 4. Other Procurement Methods.

Sec. 36.30.300. Sole source procurements may only be 
awarded if it is determined ’n writing that there is only 
one source for the required supply, service or 
construction. A sole source procurement ma y not be 
approved if a reasonable alternative source exists.

Sec. 36.30.310. Emergency procurements may be authorized 
under em ergency conditions when there exists a threat to 
public health, welfare, or safety, and procurement through 
competitive sealed bids or competitive sealed proposals is 
impracticable, or contrary to the public interest, or to 
protect public or private property. A written 
d etermination of the basis for the em ergency and for the 
selection of the particular contractor must be provided.

Sec. 36.30.320. Small procurements which do not exceed an 
aggregate amount of $5,000 shall be made with competition 
that is practicable under the circumstances. A contract 
for professional services that does not exceed $25,000 may 
be made in accordance with regulations adopted by the 
commissioner. Notice of small procurements shall be 
provided to Alas kan bidders designated by the commissioner 
under section 36.30.050(d).

Article 5. Contract Formation and M o d i f i c a t i o n .

Ser. 36.30.340. If a contract contains a term that is in 
conflict with a state standard form contract term or if a 
standard term is deleted or modifi ed by a term that is not 
standard, the contract must be approved by the department 
of law.

Sec. 36.30.350. Solicitations may be cancelled or any 
bids or proposals may be xr iected, in whole or in part, or 
the date for opening bids or proposals may  be delayed as 
may be specified in the solicitation, when it is in the 
best interest of the state. The reasons for cancellation, 
rejection, or delay in opening bids or proposals shall be 
made part of the contract file.

Sec. 36.30.360. A written determination of responsibility 
of a bidder or offeror shall be made by the procurement 
o f f i c e r .

Sec. 36.30.362. The procurement officer must issue a 
written statement explaining the reasons a contract was 
awarded to a person who does not reside or maintain a 
place of business in Alaska, : Z the supplies, services, 
professional services or c o n s t r u c t -!on could have been 
obtained from in-state sources.

Sec. 36.30.365. At least 10 days before the formal award 
of a contract the procurement officer shall provide to



each bidder or offeror notice of intent to award a 
c o n t r a c t .

Sec. 36.30.370. Any type of contract that will promote 
the best interests of the state may be used, except that 
the use of a cost-plus-a -percentage -of cost contract is 
p r o h i b i t e d .

Sec. 36.30.380. Except with respect to contracts awarded 
through competitive sealed bidding or firm fixed-price 
contracts, a contract type may not be used unless it has 
been approved in writing by the procurement officer.

Sec. 36.30.390. Unless otherwise provided by law, 
multi-term contracts are permitted, but subject to 
availability and appropriation of funds. Written 
determination must support multi-ter m contracts.

When funds are not appropriated or otherwise made 
available to support continuation of performance in a 
subsequent fiscal periods, the contract shall be 
cancelled. The contractor may only be reimbursed for the 
reasonable value of any nonrecurring costs incurred, but 
not amortized in the price of the supplies or services 
delivered undnr the contract that are not otherwise 
r e c o v e r a b l e .

Sec. 36.30.400. Cost or pricing data must be submitted 
and certified by contractors. This does not apply when: 
the contract price is bared on adequate price competition; 
the contract price is set by law or regulation; or it is 
determined in writing that the requirements of this 
section are waived and the reasons for waiver are stated 
in writing.

Sec. 36.30.410, The state has the right to inspect the 
plant or place of business of a contractor or 
subcontractor that is related to the performance of a 
contract awarded or to be awarded by the state.

Sec. 36.30.420. The state m a y  audit books and records of 
a person who has submitted cost or pricing data or 
receives a contract.

Sec. 36.30.4iC. The commissioner shall adopt regulations 
permitting the inclusion of clauses providing for 
adjustments in prices, time of performance, or other 
contract provisions, and appropriate remedies.

Sec. 36.30.460. Standard clauses in srate contract may be 
modified if supported by a written determination that 
states the circumstances justifying the variation.



Sec. 36.30.470. If the certification of the fiscal 
officer or other responsible official discloses a 
resulting increase in the total project budget or the 
total contract budget, the procurement officer may not 
execute the contract modification, change order, or 
adjustment in contract price unless sufficient funds are 
available, or the scope of the proiect or contract is 
adjusted to permit the degree of completion that is 
feasible within the total project budget or total contract 
budget as it existed before the contract modification, 
change order, or adjustment in contract price.

Sec. 36.30.480. Cost principle regulations shall be 
a d o p t e d .

Article 6. Procurement Records and Reports.

Sec. 36.30.500. Procurement records shall be retained and 
disposed ot in accordance with records retention 
guidelines and schedules approved by the state archivist.

Sec. 36.30.510. A contract file open for public 
inspection must be kept by the commissioner and the 
contracting agency for each contract awarded under 
competitive saaled proposals. The file kept by the 
commissioner shall contain a summary of the information in 
the file of the contracting agency.

Sec. 36.30.520. The commissioner shall maintain for at 
least 5 years a record listing all sole source and 
emergency procurement contracts. An agency which has 
delegated procurement authority shall by October 1, of 
each year, submit records of all solr source and emergency 
procurement contracts to the c o m m i e’s i o n e r .

Sec. 35 . 30. 530. Procurement '. iformation is public except 
as otherwise provided by law.

Sec. 36.30.540. The commissioner shall biennially report 
to the legislature concerning procurements by agencies.

Article 7. Legal and Contractual Remedies.

Sec. 36.30.560. An interested p a r t v  may protest the award 
of a contract, the proposed award of a contract, or a 
solicitation for goods, services or construction. The 
protest shall be filed with the procurement officer of the 
cortracting agency in writing and must contain specified 
iten.s.

Sec. 30.30.565. Time deadlines for filing protests are 
sp e c i f i e d .



S e c .  3 6 . 3 0 . 5 7 0 .  N o t i c e  o f  a p r o t e s t  s h a l l  i m m e d i a t e l y  b e  

g i v e n  t o  t h e  c o n t r a c t o r  i f  a c o n t r a c t  h a s  b e e n  a w a r d e d  o r ,  

i f  n o  a w a r d  h a s  b e e n  m a d e ,  t o  a l l  i n t e r e s t e d  p a r t i e s .

S e c .  3 6 . 3 0 . 5 7 5 .  I f  a p r o t e s t  i s  f i l e d  b e f o r e  a c o n t r a c t  

i s  a w a r d e d ,  t h e  a w a r d  m a y  b e  m a d e  u n l e s s  t h e  p r o c u r e m e n t  

o f f i c e r  o f  t h e  c o n t r a c t i n g  a g e n c y  d e t e r m i n e s  i n  w r i t i n g  

t h a t :  a r e a s o n a b l e  p r o b a b i l i t y  e x i s t s  t h a t  t h e  p r o t e s t

w i l l  b e  s u s t a i n e d ;  o r  s t a y  o f  t h e  a w a r d  i s  n o t  c o n t r a r y  t o

t h e  b e s t  i n t e r e s t s  o f  t h e  s t a t e .

S e c .  3 6 . 3 0 . 5 8 0 .  A  w r i t t e n  d e c i s i o n  b y  t h e  p r o c u r e m e n t  

o f f i c e r  o f  t h e  c o n t r a c t i n g  a g e n c y  s h a l l  b e  i s s u e d  w i t h i n

14 d a y s  a f t e r  a p r o t e s t  h a s  b e e n  f i l e d ,  u n l e s s  t h e  t i m e  i s

e x t e n d e d  u p  t o  26  d a y s  f o r  g o o d  c a u s e .  N o t i c e  s h a l l  b e  

s e n t  t o  t h e  p r o t e s t e r .  I f  a d e c i s i o n  i s  n o t  m a d e  b y  t h e  

d u e  d a t e ,  t h e  p r o t e s t e r  m a y  p r o c e e d  a s  i f  t h e  p r o c u r e m e n t  

o f f i c e r  h a d  i s s u e d  a d e c i s i o n  a d v e r s e  t o  t h e  p r o t e s t e r .

S e c .  3 6 . 3 0 . 5 8 5 .  I f  t h e  p r o c u r e m e n t  o f f i c e r  s u s t a i n s  a 

p r o t e s t  t h e  p r o c u r e m e n t  o f f i c e r  s h a l l  i m p l e m e n t  a n  

a p p r o p r i a t e  r e m e d y .

S e c .  3 6 . 3 0 . 5 9 0 .  A n  a p p e a l  f r o m  a d e c i s i o n  o f  a 

p r o c u r e m e n t  o f f i c e r  o n  a p r o t e s t  m u s t  b e  f i l e d  w i t h  t h e  

a p p r o p r i a t e  c o m m i s s i o n e r  w i t h i n  5 d a y s  a f t e r  t h e  d e c i s i o n  

i s  r e c e i v e d  b y  t h e  p r o t e s t e r .

S e c .  3 6 . 3 0 . 5 9 5 .  T h e  p r o c u r e m e n t  o f f i c e r  s h a l l  i m m e d i a t e l y  

g i v e  n o t i c e  o f  a n  a p p e a l  t o  t h e  c o n t r a c t o r  i f  a c o n t r a c t  

h a s  b e e n  a w a r d e d ,  o r ,  i f  n o  a w a r d  h a s  b e e n  m a d e ,  t o  a l l  

i n t e r e s t e d  p a r t i e s .

S e c .  3 6 . 3 0 . 6 0 0 .  I f  a p r o t e s t  a p p e a l  i s  f i l e d  b e f o r e  a 

c o n t r a c t  i s  a w a r d e d  a n d  t h e  a w a r d  w a s  s t a y e d ,  t h e  f i l i n g  

o f  t h e  a p p e a l  a u t o m a t i c a l l y  c o n t i n u e s  t h e  s t a y  u n t i l  t h e  

c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  o r  t r a n s p o r t a t i o n  a n d  

p u b l i c  f a c i l i t i e s  m a k e s  a  w r i t t e n  d e t e r m i n a t i o n  t h a t  t h e  

a w a r d  o f  t h e  c o n t r a c t  i s  n e c e s s a r y  t o  p r o t e c t  s u b s t a n t i a l  

i n t e r e s t s  o f  t h e  s t a t e .

S e c .  3 6 . 3 0 . 6 0 5 .  T h e  p r o c u r e m e n t  o f f i c e r  o f  t h e  

c o n t r a c t i n g  a g e n c y  s h a l l  f i l e  a c o m p l e t e  r e p o r t  o n  t h e  

p r o t e s t  a n d  ' ^ c i s i o n  w i t h  t h e  c o m m i s s i o n e r  o f  

a d m i n i s t r a t i o n  o r  t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  

w i t h i n  7 d a y s  a f t e r  a p r o t e s t  a p p e a l  i s  f i l e d .  T h e  

p r o t e s t e r  a n d  a l l  i n t e r e s t e d  p a r t i e s  t h a t  h a v e  r e q u e s t e d  a 

c o p y  o f  t h e  a p p e a l  s h a l l  b e  f u r n i s h e d  o n e .  T h e  p r o t e s t e r  

m a y  f i l e  c o m m e n t s  o n  t h e  p r o t e s t  r e p o r t  w i t h i n  7 d a y s  

a f t e r  t h e  r e p o r t  i s  r e c e i v e d .  E x t e n s i o n s  m a y  b e  g r a n t e d .

S e c .  3 6 . 3 0 . 6 1 0 .  T h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  o r  

t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  s h a l l  d i s m i s s  a 

p r o t e s t  a p p e a l  b e f o r e  a h e a r i n g  i s  h e l d  i f  i t  i s  

d e t e r m i n e d  i n  w r i t i n g  t h a t  t h e  a p p e a l  i s  u n t i m e l y .  T h e



a p p r o p r i a t e  c o m m i s s i o n e r  m a y  i s s u e  a d e c i s i o n  o n  a n  a p p e a l  

w i t h o u t  a h e a r i n g  i f  t h e  a p p e a l  i n v o l v e s  q u e s t i o n s  o f  l a w  

w i t h o u t  g e n u i n e  i s s u e s  o f  f a c t .

S e c .  3 6 . 3 0 . 6 1 5 .  A  h e a r i n g  o n  a p r o t e s t  a p p e a l  s h a l l  b e  

c o n d u c t e d  a c c o r d i n g  t o  A S  3 6 . 3 0 . 6 7 0  a n d  r e g u l a t i o n s  

a d o p t e d .

S e c .  3 6 . 3 0 . 6 2 0 .  I f  a c o n t r o v e r s y ,  a s s e r t e d  b y  a 

c o n t r a c t o r ,  c o n c e r n i n g  a c o n t r a c t  a w a r d e d  u n d e r  t h i s  

c h a p t e r  c a n n o t  b e  r e s o l v e d  b y  a g r e e m e n t ,  t h e  p r o c u r e m e n t  

o f f i c e r  s h a l l ,  a f t e r  r e c e i v i n g  a w r i t t e n  r e q u e s t  b y  t h e  

c o n t r a c t o r ,  i s s u e  a w r i t t e n  d e c i s i o n  n o  m o r e  t h a n  9 0  d a y s  

a f t e r  r e c e i p t  o f  a l l  n e c e s s a r y  i n f o r m a t i o n  f r o m  t h e  

c o n t r a c t o r ,  u n l e s s  t h e  d u e  d a t e  i s  e x t e n d e d  f o r  g o o d  

c a u s e .

T h e  d e c i s i o n  s h a l l  b e  s e n t  t o  t h e  c o n t r a c t o r .  I f  a 

d e c i s i o n  i s  n o t  m a d e  b y  t h e  d u e  d a t e ,  t h e  c o n t r a c t o r  m a y  

p r o c e e d  a s  i f  t h e  p r o c u r e m e n t  o f f i c e r  h a d  i s s u e d  a 

d e c i s i o n  a d v e r s e  t o  t h e  c o n t r a c t o r .  I f  a c o n t r o v e r s y  

a s s e r t e d  b y  t h e  s t a t e  c o n c e r n i n g  a c o n t r a c t  a w a r d e d  c a n n o t  

b e  r e s o l v e d  b y  a g r e e m e n t ,  t h e  m a t t e r  s h a l l  b e  i m m e d i a t e l y  

r e f e r r e d  t o  t h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  o r  

t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s .

S e c .  3 6 . 3 0 . 6 2 5 .  A n  a p p e a l  f r o m  a d e c i s i o n  o f  t h e  

p r o c u r e m e n t  o f f i c e r  o n  a c o n t r a c t  c o n t r o v e r s y  m a y  b e  f i l e d  

b y  t h e  c o n t r a c t o r  w i t h  t h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  

o r  t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s .  T h e  a p p e a l  s h a l l  

b e  f i l e d  w i t h i n  14 d a y s  a f t e r  t h e  d e c i s i o n  i s  r e c e i v e d  b y  

t h e  c o n t r a c t o r .

S e c .  3 6 . 3 0 . 6 3 0  A  h e a r i n g  o n  a c o n t r a c t  c o n t r o v e r s y  

a p p e a l e d  t o  t h e  c o m m i s s i o n e r  o r  r e f e r r e d  t o  t h e  

c o m m i s s i o n e r  s h a l l  b e  c o n d u c t e d  a c c o r d i n g  t o  A S  3., . 30 . 6 7 0  

a n d  r e g u l a t i o n s  a d o p t e d .

S e c .  3 6 . 3 0 . 6 3 2 .  T h e  c o m m i s s i o n e r s  o f  a d m i n i s t r a t i o n  a n d  

t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  m a y  d e l e g a t e  

r e s p o n s i b i l i t i e s  u n d e r  S e c .  3 6 . 3 0 . 5 9 0  a n d  S e c .  3 6 . 3 0 . 6 3 0  

t o  t h e  h e a d  o f  t h e  c o n t r a c t i n g  a g e n c y .

S e c .  3 6 . 3 0 . 6 3 5 .  T h e  c o m m i s s i o n e r s  o f  a d m i n i s t r a t i o n  a n d  

t r a n s p o r t a t i o n  e n d  p u b l i c  f a c i l i t i e s  m a y  d e b a r  o r  s u s p e n d  

a p e r s o n  f r o m  c o n s i d e r a t i o n  f o r  a w a r d  o f  c o n t r a c t s .

N o t i c e  a n d  o p p o r t u n i t y  f o r  a h e a r i n g  a r e  s p e c i f i e d .

S e c .  3 6 . 3 0 . 6 4 0 .  C a u s e s  f o r  d e b a r m e n t  o r  s u s p e n s i o n  a r e  

e n u m e r a t e d .

S e c .  3 6 . 3 0 . 6 4 5 .  T h e  c o m m i s s i o n e r s  o f  a d m i n i s t r a t i o n  a n d  

t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  s h a l l  i s s u e  a w r i t t e n  

d e c i s i o n  t o  d e b a r  o r  s u s p e n d .



S e c .  3 6 . 3 0 . 6 5 0 .  A  p e r s o n  s u s p e n d e d  i s  e n t i t l e d  t o  a 

h e a r i n g  i f  t h e  p e r s o n  f i l e s  a w r i t t e n  r e c r u e s t  f o r  a 

h e a r i n g  w i t h i n  7 d a y s  a f t e r  r e c e i p t  o f  t h e  n o t i c e  o f  

s u s p e n s i o n .

S e c .  3 6 . 3 0 . 6 5 5 .  T h e  c o m m i s s i o n e r  s h a l l  m a i n t a i n  a l i s t  o f  

a l l  p e r s o n s  d e b a r r e d  o r  s u s p e n d e d  f r o m  c o n s i d e r a t i o n  f o r  

a w a r d  o f  c o n t r a c t s .

S e c .  3 6 . 3 0 . 6 6 0 .  T h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  o r  t h e  

c o m m i s s i o n e r  o f  t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  m a y ,  

a t  a n y  t i m e  a f t e r  a f i n a l  d e c i s i o n  t o  d e b a r  a p e r s o n ,  

r e i n s t a t e  t h e  p e r s o n  a f t e r  d e t e r m i n i n g  t h a t  t h e  c a u s e  f o r  

w h i c h  t h e  p e r s o n  w a s  d e b a r r e d  n o  l o n g e r  e x i s t s  o r  h a s  b e e n  

s u b s t a n t i a l l y  m i t i g a t e d .

A  d e b a r r e d  p e r s o n  m a y  r e c r u e s t  r e i n s t a t e m e n t .  A  h e a r i n g  

m a y  b e  h e l d  o n  a r e i n s t a t e m e n t  p e t i t i o n .  A  d e c i s i o n  o n  

r e i n s t a t e m e n t  s h a l l  b e  m a d e  i n  w r i t i n g  w i t h i n  7 d a y s  a f t e r  

a r e i n s t a t e m e n t  p e t i t i o n  i s  s u b m i t t e d .  A  d e c i s i o n  u n d e r  

t h i s  s e c t i o n  i s  n o t  s u b i e c t  t o  j u d i c i a l  a p p e a l .

S e c .  3 6 . 3 0 . 6 6 5 .  T h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  o r  

t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  m a y  p e r m i t  a d e b a r r e d  

p e r s o n  t o  p a r t i c i p a t e  i n  a c o n t r a c t  o n  a l i m i t e d  b a s i s  

d u r i n g  t h e  d e b a r m e n t  p e r i o d .

S e c .  3 6 . 3 0 . 6 7 0 .  T h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  o r  

t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  s h a l l  a c t  a s  a 

h e a r i n g  o f f i c e r  o r  a p p o i n t  a  h e a r i n g  o f f i c e r  f o r  a h e a r i n g  

c o n d u c t e d  u n d e r  t h i s  c h a p t e r .  T h e  p r o v i s i o n s  o f  t h e  

A d m i n i s t r a t i v e  P r o c e d u r e  A c t  d o  n o t  a p p l y  t o  a h e a r i n g  

c o n d u c t e d  u n d e r  t h i s  c h a p t e r .  T h e  a u t h o r i t y  o f  a h e a r i n g  

o f f i c e r  i s  o u t l i n e d .

S e c .  3 6 . 3 0 .  6 7 5  . I f  t h e  c c . i m i s s i o n e r  o f  a d m i n i s t r a t i o n  o r  

t r a n s p o r t a t i o n  a n d  p u b l i c  f a c - l i t i e s  i s  n o t  a c t i n g  a s  

h e a r i n g  o f f i c e r ,  t h e  h e a r i n g  o f f i c e r  s h a l l  r e c o m m e n d  a 

d e c i s i o n  t o  t h e  a p p r o p r i a t e  c o m m i s s i o n e r  b a s e d  o n  t h e  

e v i d e n c e  p r e s e n t e d .  T h e  r e c o m m e n d a t i o n  s h a l l  i n c l u d e  

f i n d i n g s  o f  f a c t  a n d  c o n c l u s i o n s  o f  l a w .  T h e  a p p r o p r i a t e  

c o m m i s s i o n e r  m a y  a f f i r m ,  m o d i f y  o r  r e j e c t  t h e  h e a r i n g  

o f f i c e r ' s  r e c o m m e n d a t i o n  o r  t a k e  a n y  o t h e r  a p p r o p r i a t e  

a c t i o n .

S e c .  3 6 . 3 0 . 6 8 0 .  A  d e c i s i o n  b y  t h e  c o m m i s s i o n e r  o f  

a d m i n i s t r a t i o n  i s  f i n a l ,  a n d  s h a l l  b e  s e n t  w i t h i n  2 0  d a y s  

a f t e r  a h e a r i n g  t o  a l l  p a r t i e s .  A  d e c i s i o n  b y  t h e  

c o m m i s s i o n e r  o f  t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  

i n v o l v i n g  p r o c u r e m e n t  o f  c o n s t r u c t i o n  s h a l l  b e  s e n t  

w i t h i n  9 0  d a y s  a f t e r  t h e  h e a r i n g .

S e c .  3 6 . 3 0 . 6 8 5 .  A  f i n a l  d e c i s i o n  o f  t h e  c o m m i s s i o n e r  o f  

a d m i n i s t r a t i o n  o r  t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  m a v



b e  a p p e a l e d  t o  t h e  s u p e r i o r  c o u r t y i n  a c c o r d a n c e  w i t h  t h e  

A l a s k a  R u l e s  o f  A p p e l l a t e  P r o c e d u r e .

S e c .  3 6 . 3 0 . 6 8 7 .  C i v i l  a n d  c r i m i n a l  s a n c t i o n s  a r e  o u t l i n e d  

f o r  m i s r e p r e s e n t a t i o n s  a n d  f r a u d u l e n t  c l a i m s .

S e c .  3 6 . 3 0 . 6 9 0 .  T h i s  c h a p t e r  a n d  t h e  r e g u l a t i o n s  a d o p t e d  

u n d e r  i t  a r e  t h e  e x c l u s i v e  p r o c e d u r e s  f o r  a s s e r t i n g  a 

c l a i m  a g a i n s t  t h e  s t a t e  o r  a n  a g e n c y  a r i s i n g  i n  r e l a t i o n  

t o  a p r o c u r e m e n t  c o n d u c t e d  u n d e r  t h i s  c h a p t e r .

S e c .  3 6 . 3 0 . 6 9 5 .  T h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  m a y  

a d o p t  b y  r e g u l a t i o n  a d d i t i o n a l  r u l e s  o f  p r o c e d u r e .

S e c .  3 6 . 3 0 . 6 9 9 .  T h e  d e f i n i t i o n  o f  i n t e r e s t e d  p a r t y  is  

g i v e n .

A r t i c l e  8. I n t e r g o v e r n m e n t a l  R e l a t i o n s .

S e c .  3 6 . 3 0 . 7 0 0 .  C o o p e r a t i v e  p u r c h a s i n g  i s  a u t h o r i z e d  

b e t w e e n  p u b l i c  p r o c u r e m e n t  u n i t s  o r  e x t e r n a l  p r o c u r e m e n t  

a c t i v i t i e s  i n  a c c o r d a n c e  w i t h  a n  a g r e e m e n t  e n t e r e d  i n t o  

b e t w e e n  t h e  p a r t i c i p a n t s .

S e c .  3 6 . 3 0 . 7 1 0 .  S a l e ,  a c q u i s i t i o n ,  o r  u s e  o f  s u p p l i e s  

a m o n g  p u b l i c  p r o c u r e m e n t  u n i t s  o r  w i t h  e x t e r n a l  

p r o c u r e m e n t  a c t i v i t y  m a y  b e  d o n e  i n d e p e n d e n t  o f  c e r t a i n  

r e q u i r e m e n t s  o f  t h i s  c h a p t e r .

S e c .  3 6 . 3 0 . 7 2 0 .  J o i n t  u s e  o f  f a c i l i t i e s  i s  a l l o w a b l e .

S e c .  3 6 . 3 0 . 7 3 0.  A  p u b l i c  p r o c u r e m e n t  u n i t  m a y  p r o v i d e  

p e r s o n n e l ,  i n f o r m a t i o n  a n d  t e c h n i c a l  s e r v i c e s  t o  a 

r e o u e s t i n g  p u b l i c  p r o c u r e m e n t  u n i t  o r  e x t e r n a l  p r o c u r e m e n t  

a c t i v i t y .

S e c .  3 6 . 3 0 . 7 3 5 .  C u r r e n t  A l a s k a  l a w  o n  r e s t r i c t i o n s  o f  

c o n t r a c t i n g  w i t h  o r  e m p l o y i n g  e x p e r t s  o n  r a d i a t i o n  h a z a r d s  

i s  r e t a i n e d .

S e c .  3 6 . 3 0 . 7 4 0 .  T h e  c o m m i s s i o n e r  m a y  c o l l e c t  i n f o r m a t i o n  

c o n c e r n i n g  s u p p l i e s ,  s e r v i c e s  o r  c o n s t r u c t i o n  b e i n g  

p r o c u r e d  o r  u s e d  b y  s t a t e  p u b l i c  p r o c u r e m e n t  u n i t s .

S e c .  3 6 . 3 0 . 7 5 0 .  U n d e r  a  c o o p e r a t i v e  p u r c h a s i n g  a g r e e m e n t ,  

c o n t r o v e r s i e s  a r i s i n g  b e t w e e n  a n  a d m i n i s t e r i n g  p u b l i c  

p r o c u r e m e n t  u n i t  a n d  i t s  b i d d e r s ,  o f f e r o r s ,  o r  c o n t r a c t o r s  

s h a l l  b e  r e s o l v e d  i n  a c c o r d a n c e  w i t h  t h i s  c h a p t e r .

S e c .  3 6 . 3 0 . 7 9 0 .  D e f i n i t i o n s  f o r  t h i s  a r t i c l e  a r e  

p r o v i d e d .



A r t i c l e  9. G e n e r a l  P r o v i s i o n s .

S e c .  3 6 . 3 0 . 8 5 0 .  T h i s  c h a p t e r  a p p l i e s  t o  c o n t r a c t s  

s o l i c i t e d  o r  e n t e r e d  i n t o  a f t e r  J a n u a r y  1, 1 9 8 7 ,  u n l e s s  

t h e  p a r t i e s  a g r e e  t o  i t s  a p p l i c a t i o n  t o  a  c o n t r a c t  

s o l i c i t e d  o r  e n t e r e d  i n t o  b e f o r e  t h a t  d a t e .  T h i s  c h a p t e r  

a p p l i e s  t o  t h e  d i s p o s a l  o f  s t a t e  s u p p l i e s  a n d  e v e r y  

e x p e n d i t u r e  o f  p u b l i c  f u n d s  i r r e s p e c t i v e  o f  t h e i r  s o u r c e s ,  

e x c e p t  a s  s p e c i f i e d  i n  A S  3 6 . 3 0 . 9 1 5 .

T h i s  c h a p t e r  d o e s  n o t  a p p l y  t o :  g r a n t s ?  c o n t r a c t s  f o r

p r o f e s s i o n a l  w i t n e s s e s ;  c o n t r a c t s  o f  t h e  U n i v e r s i t y  o f  

A l a s k a  w h e r e  t h e  w o r k  i s  t o  b e  p e r f o r m e d  s u b s t a n t i a l l y  b y  

e n r o l l e d  s t u d e n t s ;  c o n t r a c t s  f o r  m e d i c a l  d o c t o r s  a n d  

d e n t i s t s ;  c o n t r a c t s  f o r  t h e  p u r c h a s e  o f  r e s i d e n t i a l  c h i l d  

c a r e  s e r v i c e s  u n d e r  A S  4 7 . 4 0 ;  d i s p o s a l s  o f  l a n d  o r  

i n t e r e s t  i n  l a n d ;  d i s p o s a l s  u n d e r  A S  3 8 . 0 5 ;  c o n t r a c t s  f o r  

t h e  p r e p a r a t i o n  o f  b a l l o t s  u n d e r  A S  1 5 . 1 5 . 0 3 0 ;  

a c q u i s i t i o n s  o r  d i s p o s a l s  o f  p r o p e r t y  a n d  o t h e r  c o n t r a c t s  

r e l a t i n g  t o  a i r p o r t s ;  a c q u i s i t i o n s  o f  r e a l  p r o p e r t y  o r  

d i s p o s a l s  o f  o b s o l e t e  p r o p e r t y  u n d e r  A S  1 9 . 0 5 . 0 6 0 ,

1 9 . 0 5 . 1 0 0 ,  1 9 . 0 5 . 1 1 0  o r  1 9 . 0 5 . 1 2 0 ;  d i s p o s a l s  o f  o b s o l e t e  

m a t e r i a l  o r  e q u i p m e n t  u n d e r  A S  3 5 . 2 0 . 0 6 0 ;  l e a s e s  o f  f e r r y  

t e r m i n a l  f a c i l i t i e s  u n d e r  A S  1 9 . 6 0 . 0 1 0 ;  o r  c o n t r a c t s  o f  

t h e  d e p a r t m e n t  o f  f i s h  a n d  g a m e  f o r  n o n - p o i n t - t o - p o i n t  

f l i g h t s  r e c u i r i n g  s p e c i a l i z e d  f l y i n g  a n d  p i l o t i n g  s k i l l s .

E x c e p t  f o r  A S  3 6 . 3 0 . 7 0 0 - 3 6 . 3 0 . 8 9 5 ,  t h i s  c h a p t e r  d o e s  n o t  

a p p l y  t o  c o n t r a c t s  b e t w e e n  t w o  o r  m o r e  a g e n c i e s ,  t h e  s t a t e  

a n d  i t s  p o l i t i c a l  s u b d i v i s i o n s ,  o r  t h e  sta'*.e a n d  o t h e r  

g o v e r n m e n t s .

S e c .  3 6 . 3 0 . 8 6 0 .  U n l e s s  d i s p l a c e d  b y  t h e  p a r t i c u l a r  

p r o v i s i o n  o f  t h i s  c h a p t e r ,  a l l  o t h e r  p r i n c i p l e s  o f  l a w  a n d  

e q u i t y  s h a l l  s u p p l e m e n t  t h e  v i s i o n s  o f  t h i s  c h a p t e r .

S e c .  3 6 . 3 0 . 8 7 0 .  R e g u l a t i o n s  u n d e r  t h i s  c h a p t e r  s h a l l  b e  

a d o p t e d  i n  a c c o r d a n c e  w i t h  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  

A c t .  R e g u l a t i o n s  a p p l i c a b l e  t o  p r o c u r e m e n t s  o f  

c o n s t r u c t i o n  o r  p r o c u r e m e n t s  f o r  o r  d i s p o s a l  o f  p r o p e r t y  

o f  t h e  s t a t e  e q u i p m e n t  f l e e t  s h a l l  b e  a d o p t e d  b y  t h e  

c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  o n l y  a f t e r  c o n s u l t a t i o n  

w i t h  t h e  c o m m i s s i o n e r  o f  t r a n s p o r t a t i o n  a n d  p u b l i c  

f a c i l i t i e s .

S e c .  3 6 . 3 0 . 8 8 0 .  T h i s  c h a p t e r  r e q u i r e s  a l l  p a r t i e s  

i n v o l v e d  ir. t h e  n e g o t i a t i o n ,  p e r f o r m a n c e ,  o r  

a d m i n i s t r a t i o n  o f  s t a t e  c o n t r a c t s  t o  a c t  i n  g o o d  f a i t h .

S e c .  3 6 . 3 0 . 8 9 0 .  I f  a p r o c u r e m e n t  i n v o l v e s  t h e  e x p e n d i t u r e  

o f  f e a e r a i  f u n d s  o r  f e a e r a i  a s s i s t a n c e  a n d  t n e r e  i s  a 

c o n f l i c t  b e t w e e n  a p r o v i s i o n  o f  t h i s  c h a p t e r  o r  a



r e g u l a t i o n  a d o p t e d  u n d e r  a p r o v i s i o n ,  t h e  f e d e r a l  s t a t u t e  

o r  r e g u l a t i o n  s h a l l  p r e v a i l .

S e c .  3 6 . 3 0 . 9 0 0 .  T h i s  c h a p t e r  d o e s  n o t  m o d i f y ,  a m e n d ,  o r  

a l t e r  l a w s  r e g a r d i n g  p r e f e r e n c e  f o r  A l a s k a  f o r e s t  p r o d u c t s  

o r  p r e f e r e n c e  t o  p r o d u c e r s  o r  d e a l e r *  i n  A l a s k a ,  e x c e p t  a s  

p r o v i d e d  i n  A S  3 6 . 3 0 . 1 7 0 ( b )  a n d  ( c ) .

S e c .  3 6 . 3 0 . 9 1 0 .  T h i s  c h a p t e r  d o e s  n o t  p r e v e n t  p u r c h a s i n g  

t h r o u g h  t h e  g e n e r a l  s e r v i c e s  a d m i n i s t r a t i o n  a s  p r o v i d e d  b y  
l a w .

S e c .  3 6 . 3 0 . 9 2 0 .  S u s p e c t e d  a n t i c o m p e t i t i v e  p r a c t i c e s  a r e  

t o  b e  r e p o r t e d  t o  t h e  a t t o r n e y  g e n e r a l .

S e c .  3 6 . 3 0 . 9 3 0 .  I n  a d d i t i o n  t o  p e n a l t i e s  p r e s c r i b e d  f o r  

u n e t h i c a l  c o n d u c t ,  c i v ’1 a n d  c r i m i n a l  p e n a l t i e s  a r e  

p r o v i d e d  f o r  v i o l a t i o n s  o f  t h i s  c h a p t e r .

S e c .  3 6 . 3 0 . 9 4 0 .  T h e  a t t o r n e y  g e n e r a l  o n  b e h a l f  o f  t h e  

s t a t e  s h a l l  e n f o r c e  t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r .

S e c .  3 6 . 3 0 . 9 5 0 .  S e v e r a b i l i t y  c l a u s e  i s  i n c l u d e d .

S e c .  3 6 . 3 0 . 9 9 0 .  D e f i n i t i o n s .

S e c .  3 6 . 3 0 . 9 9 5 .  T h i s  c h a p t e r  m a y  b e  c i t e d  a s  t h e  S t a t e  

P r o c u r e m e n t  C o d e .

S E C T I O N  3 t h r o u g h  S E C T I O N  6 4  a m e n d  o t h e r  A l a s k a  s t a t u t e s  

t o  r e f l e c t  t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r .

S E C T I O N  6 5. T h e  c o m m i s s i o n e r  m u s t  r e p o r t  t o  t h e  

l e g i s l a t u r e  b y  D e c e m b e r  1, 1 9 8 7 , c o n c e r n i n g  p r o c u r e m e n t s  

b y  s t a t e  a g e n c i e s  d u r i n g  t h e  f i r s t  6 m o n t h s  o f  1 9 8 7 .

S E C T I O N  6 6 .  T h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  s h a l l  

a d o p t  t h e  r e g u l a t i o n s  r e q u i r e d  u n d e r  t h i s  c h a p t e r  b y  

J a n u a r y  1, 1 9 8 7 .

S E C T I O N  6 7 .  T h i s  i s  t h e  r e p e a l e r  s e c t i o n .

S E C T I O N  6 8 .  S e c t i o n  66 o f  t h i s  A c t  t a k e s  e f f e c t  

i m m e d i a t e l y .

S E C T I O N  6 9 .  E x c e p t  a s  p r o v i d e d  i n  s e c .  6 8 ,  t h i s  A c t  t a k e s  

e f f e c t  J a n u a r y  1, 1 9 8 7 .



S E N A T E  J U D I C I A R Y  C O M M I T T E E  S U H S T I T U T E  

S E N A T E  B I L L  3 4 1  

S E C T I O N A L  A N A L Y S I S

( U n l e s s  o t h e r w i s e  i n d i c a t e d ,  " c o m m i s s i o n e r "  m e a n s  

c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n )

S E C T I O N  1. T h e  p u r p o s e s  o f  t h e  a c t  a r e  o u t l i n e d  to  

i n c l u d e :  s i m p l i f i c a t i o n ,  c l a r i f i c a t i o n ,  m o d e r n i z a t i o n  o f

t h e  l a w s ;  c o n s i s t e n c y  a m o n g  t h e  b r a n c h e s  o f  g o v e r n m e n t ;  

i n c r e a s e d  p u b l i c  c o n f i d e n c e ;  f a i r  a n d  e q u i t a b l e  t r e a t m e n t  

o f  a l l  v e n d o r s ;  i n c r e a s e d  e c o n o m y  i n  s t a t e  p r o c u r e m e n t ;  

b r o a d - b a s e d  c o m p e t i t i o n ;  s a f e g u a r d s  f o r  t h e  m a i n t e n a n c e  o f  

a p r o c u r e m e n t  s y s t e m  o f  q u a l i t y  a n d  i n t e g r i t y ;  a n d  

e l i m i n a t i o n  a n d  p r e v e n t i o n  o f  d i s c r i m i n a t i o n  i n  s t a t e  

c o n t r a c t i n g .

S E C T I O N  2. A  n e w  c h a p t e r  i s  a d d e d  t o  A S  36  e n t i t l e d  

" S t a t e  P r o c u r e m e n t  C o d e . "

A r t i c l e  1. O r g a n i z a t i o n  o f  S t a t e  P r o c u r e m e n t .

S e c .  3 6 . 3 0 , 0 0 5 .  C e n t r a l i z a t i o n  o f  p r o c u r e m e n t  o f  s u p p l i e s  

a n d  s e r v i c e s  f o r  s t a t e  a g e n c i e s  i s  u n d e r  t h e  a u t h o r i t y  o f  

t h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  a n d  t h e  c h i e f  

p r o c u r e m e n t  o f f i c e r .  P r o c u r e m e n t  o f  c o n s t r u c t i o n  a n d  

p r o c u r e m e n t s  t o  o r  d i s p o s a l s  f r o m  t h e  s t a t e  e q u i p m e n t  

f l e e t  a n d  t h e  c o n t r o l  o v e r  c o n s t r u c t i o n  a n d  t h e  s t a t e  

e q u i p m e n t  f l e e t  i s  u n d e r  t h e  c o m m i s s i o n e r  o f  

t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s .

T h e  U n i v e r s i t y  o f  A l a s k a  i s  s u b j e c t  t o  t h e  r e q u i r e m e n t s  o f  

S B  3 4 1 ,  b u t  h a s  i n d e p e n d e n t  a d m i n i s t r a t i v e  a u t h o r i t y  a n d  

t h e  a b i l i t y  t o  i s s u e  i t s  o w n  r e g u l a t i o n s  i m p l e m e n t i n g  t h e  

c h a p t e r  i n  c o n f o r m a n c e  w i t h  s t a t e  A P A  r e q u i r e m e n t s .

S e c .  3 6 . 3 0 . 0 1 0 .  T h e  c h i e f  p r o c u r e m e n t  o f f i c e r  i s  s e l e c t e d  

b y  t h e  c o m m i s s i o n e r ;  i s  r e s p o n s i b l e  f o r  p r o c u r e m e n t  o f  

s u p p l i e s  a n d  s e r v i c e s  f o r  a g e n c i e s  i n  t h e  e x e c u t i v e  

b r a n c h ;  i s  a  p a r t i a l l y  e x e m p t  e m p l o y e e ;  m u s t  h a v e  a 

m i n i m u m  o f  5 y e a r s  i n  p u b l i c  p r o c u r e m e n t ;  a n d  m a y  b e  

r e m o v e d  b y  t h e  c o m m i s s i o n e r  o n l y  f o r  c a u s e .  T h e  t e r m  o f  

o f f i c e  o f  t h e  C h i e f  P r o c u r e m e n t  O f f i c e r  i s  4 y e a r s .

D u t i e s  o f  t h e  C h i e f  P r o c u r e m e n t  O f f i c e r  a r e  e n u m e r a t e d .

S e c .  3 6 . 3 0 . 0 1 5 .  T h e  c o m m i s s i o n e r  o f  t r a n s p o r t a t i o n  a n d  

p u b l i c  f a c i l i t i e s  m a y  d e l e g a t e  t o  a n o t h e r  a g e n c y  t h e  

a u t h o r i t y  t o  c o n t r a c t  f o r  c o n s t r u c t i o n ,  a f t e r  w r i t t e n  

d e t e r m m a t i o '  h a s  b e e n  m a d e  t h a t  t h e  a a e n c v  i s  c a p a b l e  o f  

i m p l e m e n t i n g  c h e  d e l e g a t e d  a u t h o r i t y .  T h e  c o m m i s s i o n e r  o f  

a d m i n i s t r a t i o n  m a y  d e l e g a t e  t o  a n  a g e n c y  t h e  a u t h o r i t y  t o  

c o n t r a c t  f o r  i t s  o w n  s u p p l i e s  a n d  s e r v i c e s  a f t e r  a w r i t t e n



d e t e r m i n a t i o n  h a s  b e e n  m a d e  t h a t  t h e  a g e n c y  i s  c a p a b l e  o f  

i m p l e m e n t i n g  t h e  d e l e g a t e d  a u t h o r i t y .

T h e  a u t h o r i t y  t o  a d o p t  r e g u l a t i o n s  o r  d i s p o s e  o f  s u r p l u s  

s u p p l i e s  m a y  n o t  b e  d e l e g a t e d .  A g e n c y  c o n t r a c t s  f o r  t h e  

s e r v i c e s  o f  l e g a l  c o u n s e l  m u s t  b e  a p p r o v e d  b y  t h e  
d e p a r t m e n t  o f  l a w .

T h e  B o a r d  o f  D i r e c t o r s  o f  t h e  A l a s k a  R a i l r o a d  C o r p o r a t i o n  

m u s t  a d o p t  p r o c e d u r e s  s u b s t a n t i a l l y  e q u i v a l e n t  t o  t h e  

p r o c u r e m e n t  c o d e  a n d  r e g u l a t i o n s  a d o p t e d  b y  t h e  

c o m m i s s i o n e r .

S e c .  3 6 . 3 0 . 0 2 0 .  L e g i s l a t i v e  C o u n c i l  m u s t  a d o p t  p r o c e d u r e s  

w h i c h  a r e  s u b s t a n t i a l l y  e q u i v a l e n t  t o  t h e  p r o c u r e m e n t  
c o d e .

S e c .  3 6 . 3 0 . 0 3 0 .  T h e  a d m i n i s t r a t i v e  d i r e c t o r  o f  t h e  c o u r t  

s y s t e m  m u s t  a d o p t  p r o c e d u r e s  g o v e r n i n g  t h e  p r o c u r e m e n t  o f  

s u p p l i e s ,  s e r v i c e s ,  p r o f e s s i o n a l  s e r v i c e s  a n d  c o n s t r u c t i o n  

b y  t h e  j u d i c i a l  b r a n c h .  T h e  p r o c e d u r e s  s h a l l  b e  b a s e d  

u p o n  t h e  c o m p e t i t i v e  p r i n c i p l e s  e s t a b l i s h e d  u n d e r  t h e  

c o d e ,  b u t  m a y  b e  a d a p t e d  t o  t h e  s p e c i a l  n e e d s  o f  t h e  

j u d i c i a l  b r a n c h  a s  d e t e r m i n e d  b y  t h e  a d m i n i s t r a t o r  o f  

c o u r t s .

S e c .  3 6 . 3 0 . 0 4 0 .  P r o c u r e m e n t  r e g u l a t i o n s  m u s t  b e  a d o p t e d  

b y  t h e  c o m m i s s i o n e r .

S e c .  3 6 . 3 0 . 0 5 0 .  A  l i s t  o f  p e r s o n s  w h o  d e s i r e  t o  p r o v i d e  

s u p p l i e s ,  s e r v i c e s  o r  c o n s t r u c t i o n  i t e m s  t o  t h e  s t a t e  w i l l  

b e  e s t a b l i s h e d  a n d  m a i n t a i n  b y  t h e  c o m m i s s i o n e r .  E v i d e n c e  

o f  a v a l i d  A l a s k a  b u s i n e s s  l i c e n s e  a n d  a  s t a t e m e n t  o f  t h e  

c o n t r a c t o r ' s  q u a l i f i c a t i o n s  m u s t  b e  s u b m i t t e d  t o  b e  

i n c l u d e d  o n  t h e  l i s t .  C o n s t r u c t i o n  c o n t r a c t o r s  m u s t  a l s o  

s u b m i t  a v a l i d  c e r t i f i c a t e  o f  r e g i s t r a t i o n .  A  b i e n n i a l  

f e e  w i l l  b e  c h a r g e d  t o  o f f s e t  t h e  c o s t  o f  a d m i n i s t e r i n g  

t h e  l i s t .  T h e  l i s t  m a y  b e  u s e d  b y  t h e  s t a t e  a g e n c i e s  i n  

p r o v i d i n g  n o t i c e  o f  i n t e n t  t o  m a k e  s m a l l  p u r c h a s e s .

S e c .  3 6 . 3 0 . 0 6 0 .  S p e c i f i c a t i o n  r e g u l a t i o n s  m u s t  b e  a d o p t e d  

b y  t h e  c o m m i s s i o n e r .  S p e c i f i c a t i o n s  m u s t  p r o m o t e  o v e r a l l  

e c o n o m y  f o r  t h e  p u r p o s e s  i n t e n d e d ,  e n c o u r a g e  c o m p e t i t i o n  

i n  s a t i s f y i n g  t h e  s t a t e ' s  n e e d s ,  a n d  m a y  n o t  b e  u n d u l y  

r e s t r i c t i v e .

S e c .  3 6 . 3 0 . 0 7 0 .  S u p p l y  m a n a g e m e n t  i s  u n d e r  t h e  a u t h o r i t y  

o f  t h e  c o m m i s s i o n e r  a n d  r e g u l a t i o n s  m u s t  b e  a d o p t e d  w h i c h  

g o v e r n  m a n a g e m e n t  o f  s u p p l i e s ,  s u r p l u s  s u p p l i e s  a n d  

t r a n s f e r  o f  e x c e s s  s u p p l i e s .

S e c .  3 6 . 3 0 . 0 8 0 .  T h e  d e p a r t m e n t  s h a l l  l e a s e  n e c e s s a r y  

s p a c e ,  a n d  c o n t r a c t  f o r  t h e  l e a s e  o f  s p a c e  f o r  t h e  u s e  o f  

t h e  s t a t e  o r  a n  a g e n c y .  A  l e a s e  o r  c o n t r a c t  f o r  a l e a s e



m a y  n o t  b e  f o r  a p e r i o d  o f  o c c u p a n c y  g r e a t e r  t h a n  4 0  

y e a r s .  T h e  d e p a r t m e n t  m a y  e n t e r  i n t o  l e a s e - f i n a n c i n g  

a g r e e m e n t s ,  w h i c h  a r e  s u b j e c t  t o  a n n u a l  a p p r o p r i a t i o n .  I f  

t h e  d e p a r t m e n t  i n t e n d s  t o  e n t e r  i n t o  a  l e a s e  o r  l e a s e  

f i n a n c i n g  a g r e e m e n t  w i t h  a n  a n n u a l  r e n t  a n t i c i p a t e d  t o  

e x c e e d  S I ,  0 0 0 , 0 0 0 ,  n o t i c e  m u s t  b e  p r o v i d e d  t h e  l e g i s l a t u r e  
f o r  a p p r o v a l .

A r t i c l e  .v. C o m p e t i t i v e  S e a l e d  B i d d i n g .

S e c .  3 6 . 3 0 . 1 0 0 .  C o m p e t i t i v e  s e a l e d  b i d d i n g  is  t h e  

p r e f e r r e d  m e t h o d  o f  c o n t r a c t i n g .  C o m p e t i t i v e  s e a l e d  

b i d d i n g  i s  n o t  r e c u i r e d  f o r  c e r t a i n  p u r c h a s e s ,  i n c l u d i n g  

p r o f e s s i o n a l  s e r v i c e s ,  w h i c h  a r e  i t e m i z e d .

S e c .  3 6 . 3 0 . 1 1 0 .  W h e n  c o m p e t i t i v e  s e a l e d  b i d d i n g  i s  u s e d ,  

a n  i n v i t a t i o n  t o  b i d  i s  i s s u e d  w h i c h  m u s t  i n c l u d e  t h e  d a t e  

b y  w h i c h  t h e  b i d  m u s t  b e  r e c e i v e d ,  p u r c h a s e  d e s c r i p t i o n ,  

a n d  a l l  c o n t r a c t u a l  t e r m s  a n d  c o n d i t i o n s .  S u b c o n t r a c t o r s  

m e s t  b e  l i s t e d .  E v i d e n c e  o f  a v a l i d  A l a s k a  b u s i n e s s  

l i c e n s e  f o r  a l l  b i d d e r s  a n d  s u b c o n t r a c t o r s  m u s t  b e  

s u b m i t t e d  w h e n  r e s p o n d i n g  t o  t h e  I T B .  A  b i d d e r  f o r  

c o n s t r u c t i o n  c o n t r a c t s  m u s t  a l s o  s u b m i t  e v i d e n c e  o f  t h e  

b i d d e r ' s  r e g i s t r a t i o n  u n d e r  A S  0 8 . 1 8  a n d  e v i d e n c e  o f  

r e g i s t r a t i o n  f o r  e a c h  l i s t e d  s u b c o n t r a c t o r .

S e c .  3 6 . 3 0 . 1 1 5 .  W i t h i n  4 8  h o u r s  a f t e r  t h e  o p e n i n g  o f  

b i d s ,  e a c h  b i d d e r  s h a l l  s u b m i t  a l i s t  o f  t h e  

s u b c o n t r a c t o r s  t h e  b i d d e r  p r o p o s e s  t o  u s e  i n  t h e  

p e r f o r m a n c e  o f  t h e  c o n t r a c t .  C o n d i t i o n s  u n d e r  w h i c h  a 

b i d d e r  m a y  s u b s t i t u t e  a s u b c o n t r a c t o r  a r e  l i s t e d .  A  

b i d d e r  w h o  v i o l a t e s  t h i s  s e c t i o n  m a y  e i t h e r  h a v e  t h e  

c o n t r a c t  c a n c e l l e d ,  o r  a f t e r  n o t i c e  a n d  a  h e a r i n g ,  b e  

a s s e s s e d  a p e n a l t y  i n  a n  a m o u n t  n o t  e x c e e d i n g  1 0 %  o f  t h e  

v a l u e  o f  t h e  s u b c o n t r a c t  a t  i s s u e .

S e c .  36, 30. 1 2 0 .  B i d  s e c u r i t y  s h a l l  b e  r e a r u i r e d  f o r  a l l  

c o m p e t i t i v e  s e a l e d  b i d d i n g  f o r  c o n s t r u c t i o n  c o n t r a c t s  

w h i c h  e x c e e d  a n  a m o u n t  e s t a b l i s h e d  b y  r e g u l a t i o n .  B i d  

s e c u r i t y  m a y  b e  r e q u i r e d  f o r  o t h e r  t y p e s  o f  s u p p l i e s  a n d  

s e r v i c e s .

S e c .  3 6 . 3 0 . 1 3 0 .  P u b l i c  n o t i c e  o f  t h e  I T B  m u s t  b e  p r o v i d e d  

21 d a y s  b e f o r e  t h e  d a t e  f o r  t h e  o p e n i n g  o f  t h e  b i d ,  u n l e s s  

o t h e r w i s e  d e t e r m i n e d  i n  w r i t i n g  b y  t h e  c h i e f  p r o c u r e m e n t  

o f f i c e r ,  o r  t h e  c o m m i s s i o n e r  o f  t r a n s p o r t a t i o n  a n d  p u b l i c  

f a c i l i t i e s  f o r  c o n s t r u c t i o n  o r  s t a t e  e q u i p m e n t  b i d s .

N o t i c e  o f  s o l i c i t a t i o n s  m u s t  b e  p u b l i s h e d  i n  t h e  A l a s k a  

A d m i n i s t r a t i v e  J o u r n a l .  T h e  s t a t e  i s  l i a b l e  f o r  f a i l i n g  
t o  s u b s t a n t i a l l y  c o m p l y  w i t h  t h e  n o t i c e  r e q u i r e m e n t s  o f  

t h i s  s e c t i o n .



S e c .  3 6 . 3 0  ..140. B i d  o p e n i n g  m u s t  b e  p u b l i c ,  i n  t h e  

p r e s e n c e  o f  w i t n e s s e s ,  a n d  r e l e v a n t  i n f o r m a t i o n  m u s t  b e  

r e c o r d e d ,  w h i c h  is  o p e n  t o  p u b l i c  i n s p e c t i o n .  T h e  b i d s  

a r e  n o t  o p e n  f o r  p u b l i c  i n s p e c t i o n  u n t i l  a f t e r  a n o t i c e  o f  

i n t e n t  t o  a w a r d  a c o n t r a c t  h a s  b e e n  i s s u e d .

S e c .  3 6 . 3 0 . 1 5 0 .  T h e  p r o c u r e m e n t  o f f i c e r  m u s t  e v a l u a t e  

b i d s  b a s e d  o n  t h e  r e q u i r e m e n t s  s e t  o u t  i n  t h e  I T B .  T h e  

c r i t e r i a  u s e d  f o r  t h e  e v a l u a t i o n  o f  a n  a w a r d  m u s t  b e  

o b j e c t i v e l y  m e a s u r a b l e .  C r i t e r i a  m a y  n o t  b e  u s e d  i n  b i d  

e v a l u a t i o n  i f  t h e y  a r e  n o t  s e t  o u t  i n  t h e  I T B .

A  c o n t r a c t  b a s e d  o n  t o t a l  o r  l i f e  c y c l e  c o s t s  m a y  b e  

a w a r d e d  o n l y  w h e n  t h e  c h i e f  p r o c u r e m e n t  o f f i c e r  o r  t h e  

c o m m i s s i o n e r  o f  t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  

d e t e r m i n e s  i n  w r i t i n g  t h a t  t h e  c o n t r a c t  p r o m o t e s  o v e r a l l  

e c o n o m y  f o r  t h e  p u r p o s e s  i n t e n d e d ,  e n c o u r a g e s ,  c o m p e t i t i o n ,  

i s  n o t  u n d u l y  r e s t r i c t i v e ,  a n d  i s  i n  t h e  b e s t  i n t e r e s t  o f  

t h e  s t a t e .

S e c .  3 6 . 3 0 . 1 6 0 .  B i d s  r e c e i v e d  a f t e r  t h e  b i d  d u e  d a t e  

i n d i c a t e d  o n  t h e  I T B  m a y  n o t  b e  a c c e p t e d  u n l e s s  t h e  d e l a y  

w a s  d u e  t o  a n  e r r o r  o f  t h e  c o n t r a c t i n g  a g e n c y .

C o r r e c t i o n  o r  w i t h d r a w a l  o f  i n a d v e r t e n t l y  e r r o n e o u s  b i d s  

b e f o r e  o r  a f t e r  b i d  c o e n i n g ,  o r  c a n c e l l a t i o n  o f  a w a r d s  o r  

c o n t r a c t s  b a s e d  o n  b i d  m i s t a k e s  s h a l l  b e  p e r m i t t e d  i n  

a c c o r d a n c e  w i t h  r e g u l a t i o n s  a n d  s u p p o r t e d  b y  w r i t t e n  

j u s t i f i c a t i o n .

S e c .  3 6 . 3 0 .  1 7 0 .  A w a r d s  t o  t h e  . . ow e s t  r e s p o n s i b l e  a n d  

r e s p o n s i v e  b i d d e r  w h o s e  b i d  c o n f o r m s  i n  a l l  m a t e r i a l  

r e s p e c t s  t o  t h e  r e q u i r e m e n t s  a n d  c r i t e r i a  s e t  o u t  i n  t h e  

I T B  s h a l l  b e  p r o m p t l y  m a d e .  T h e  A l a s k a  b i d d e r  p r e f e r e n c e  

i s  e x p a n d e d  t o  a p p l y  t o  a l l  c o n s t r u c t i o n  c o n t r a c t s .  T h e  

l o w e s t  r e s p o n s i b l e  a n d  r e s p o n s i v e  A l a s k a n  b i d d e r  ••»ith a 

b i d  n o t  m o r e  t h a n  1 0 %  h i g h e r  t h a n  t h e  l o w e s t  b i a  o f  a 

n o n r e s i d e n t  s h a l l  b e  a w a r d e d  t h e  c o n t r a c t .  A n  A l a s k a n  

b i d d e r  w h o  q u a l i f i e s  a s  a n  " e m p l o y m e n t  p r o g r a m "  s h a l l  b e  

g i v e n  p r e f e r e n c e  a l s o .

S e c .  3 6 . 3 0 . 1 9 0 .  M u l t i - s t e p  s e a l e d  b i d d i n g  i s  a l l o w e d  w h e n  

i t  i s  c o n s i d e r e d  i m p r a c t i c a l  t o  i n i t i a l l y  p r e p a r e  a 

d e f i n i t i v e  p u r c h a s e  d e s c r i p t i o n  t o  s u p p o r t  a n  a w a r d  b a s e d  

o n  p r i c e .  U n p r i c e d  t e c h n i c a l  o f f e r s  a r e  s u b m i t t e d ,  

f o l l o w e d  b y  a n  I T B  l i m i t e d  t o  t h e  b i d d e r s  w h o s e  o f f e r s  a r e  

d e t e r m i n e d  t o  b e  t e c h n i c a l l y  q u a l i f i e d  u n d e r  t h e  c r i t e r i a  

e s t a b l i s h e d .

A r t i c l e  3. C o m p e t i t i v e  S e a l e d  P r o p o s a l s .

S e c .  3 6 . 3 0 . 2 0 0 .  C o n t r a c t s  m a y  b e  a w a r d e d  b y  c o m p e t i t i v e  

, e a l e d  p r o p o s a l s  w h e n  t h e  c h i e f  p r o c u r e m e n t  o f f i c e r ,  o r



t h e  c o m m i s s i o n e r  o f  t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  

f o r  c o n s t r u c t i o n  a n d  s t a t e  e c u i p m e n t  f l e e t  c o n t r a c t s ,  

d e t e r m i n e s  i n  w r i t i n a  t h a t  t h e  u s e  o f  c o m p e t i t i v e  s e a l e d  

b i d d i n g  i s  e i t h e r  n o t  p r a c t i c a b l e  o r  n o t  a d v a n t a g e o u s  t o  
t h e  s t a t e .

S e c .  3 6 . 3 0 . 2 1 0 .  P e q u e s t  f o r  p r o p o s a l s  m u s t  c o n t a i n  t h e  

s a m e  i n f o r m a t i o n  r e q u i r e d  f o r  I T B s .  T h e  s a m e  n o t i c e  

p r o v i s i o n s  f o r  I T B s  a p p l y  f o r  R F P s .  A n  o f f e r o r  m u s t  l i s t  

t h e  s u b c o n t r a c t o r s  w i t h i n  48  h o u r s  a f t e r  t h e  d a t e  b y  w h i c h  

t h e  p r o p o s a l s  m u s t  b e  r e c e i v e d .  T h e  s a m e  d u t i e s  of" 

b i d d e r s  u n d e r  I T B s  a p p l y  t o  c o m p e t i t i v e  s e a l e d  p r o p o s a l s .

S e c .  3 6 . 3 0 . 2 2 0 .  S t a n d a r d  o v e r h e a d  r a t e  e s t a b l i s h e d  b y  

a g e n c i e s  a n d  a p p l i c a b l e  t o  c o n t r a c t s  f o r  s u p p l i e s  a n d  

s e r v i c e s ,  m u s t  b e  i n c l u d e d  i n  a R F P .

S e c .  3 6 . 3 0 . 2 3 0 .  P r o p o s a l s  a r e  t o  b e  o p e n e d  i n  a m a n n e r  

w h i c h  a v o i d s  d i s c l o s u r e  o f  c o n t e n t s  t o  c o m p e t i n g  o f f e r o r s  

d u r i n g  t h e  p r o c e s s  o f  n e g o t i a t i o n .  A  r e g i s t e r  o f  

p r o p o s a l s  c o n t a i n i n g  t h e  n a m e  a n d  a d d r e s s  o f  e a c h  o f f e r o r  

s h a l l  b e  p r e p a r e d  a n d  o p e n  f o r  p u b l i c  i n s p e c t i o n  a f t e r  t h e  

t h e  n o t i c e  o f  i n t e n t  t o  a w a r d  a  c o n t r a c t  i s  i s s u e d .

S e c .  3 6 . 3 0 . 2 4 0 .  D i s c u s s i o n s  w i t h  r e s p o n s i b l e  o f f e r o r s ,  

w h o  s u b m i t  p r o p o s a l s  d e t e r m i n e d  t o  b e  r e a s o n a b l y  

s u s c e p t i b l e  o f  b e i n g  s e l e c t e d  f o r  a w a r d ,  m a y  b e  c o n d u c t e d  

f o r  t h e  p u r p o s e  o f  c l a r i f i c a t i o n  t o  a s s u r e  f u l l  

u n d e r s t a n d i n g  o f  a n d  r e s p o n s i v e n e s s  t o  t h e  s o l i c i t a t i o n  

r e q u i r e m e n t s .  O f f e r o r s  s h a l l  b e  a c c o r d e d  f a i r  a n d  e q u a l  

t r e a t m e n t  w i t h  r e s p e c t  t o  a n y  o p p o r t u n i t y  f o r  d i s c u s s i o n  

a n d  r e v i s i o n  o f  p r o p o s a l s .  R e v i s i o n s  m a y  b e  p e r m i t t e d  

a f t e r  s u b m i s s i o n s  a n d  b e f o r e  t h e  a w a r d  f o r  t h e  p u r p o s e  o f  

o b t a i n i n g  b e s t  a n d  f i n a l  o f f e r s .  T h e s e  d i s c u s s i o n s  a r e  

e x e m p t e d  f r o m  t h e  A l a s k a  O p e n  M e e t i n g s  l a w .

S e c .  3 6 . 3 0 . 2 5 0 .  A  c o n t r a c t  u n d e r  c o m p e t i t i v e  s e a l e d  

p r o p o s a l s  s h a l l  b e  a w a r e d  t o  t h e  r e s p o n s i b l e  a n d  

r e s p o n s i v e  o f f e r o r  w h o s e  p r o p o s a l  i s  d e t e r m i n e d  i n  w r i t i n g  

t o  b e  t h e  m o s t  a d v a n t a g e o u s  t o  t h e  s t a t e  t a k i n g  i n t o  

c o n s i d e r a t i o n  p r i c e ,  t h e  e v a l u a t i o n  f a c t o r s  s e t  o u t  i n  t h e  

P F P ,  a n d  w h e t h e r  t h e  o f f e r o r  q u a l i f i e s  a s  a n  A l a s k a n  

B i d d e r  o r  i s  o f f e r i n g  t h e  s e r v i c e s  o f  a n  e m p l o y m e n t  

p r o g r a m .

S e c .  3 6 . 3 0 . 2 6 0 .  A  c o n t r a c t  a w a r d e d  u n d e r  c o m p e t i t i v e  

s e a l e d  p r o p o s a l s  m u s t  c o n t a i n :  t h e  a m o u n t  o f  t h e

c o n t r a c t ;  t h e  d a t e  f o r  s u p p l i e s  t o  b e  d e l i v e r e d  o r  t h e  

t e r m  f o r  s e r v i c e s  t o  b e  p e r f o r m e d ;  a d e s c r i p t i o n  o f  t h e  

s e r v i c e s  o r  s u p p l i e s  c o n t r a c t e d  f o r ;  a n d  a c e r t i f i c a t i o n  

t h a t  s u f f i c i e n t  f u n d s  a r e  a v a i l a b l e  f o r  t h e  a m o u n t  o f  t h e  

c o n t r a c t .



S e c .  3 6 . 3 0 . 2 7 0 ,  S p e c i a l  p r o c e d u r e s  a o p l v  t o  c o n t r a c t s  

a w a r d e d  t o  a r c h i t e c t s ,  e n g i n e e r s ,  a n d  l a n d  s u r v e y o r s .

T h e s e  p r o v i s i o n s  o n l y  a p p l y  t o  c o n t r a c t s  n e g o t i a t e d  b y  t h e  

e x e c u t i v e  b r a n c h .

A r t i c l e  4. O t h e r  P r o c u r e m e n t  M e t h o d s .

S e c .  3 6 . 3 0 . 3 0 0 .  S o l e  s o u r c e  p r o c u r e m e n t s  m a y  o n l v  b e  

a w a r d e d  i f  i t  i s  d e t e r m i n e d  i n  w r i t i n g  t h a t  t h e r e  i s  o n l y  

o n e  s o u r c e  f o r  t h e  r e q u i r e d  s u p p l y ,  s e r v i c e  o r  

c o n s t r u c t i o n .  A  s o l e  s o u r c e  p r o c u r e m e n t  m a y  n o t  b e  

a p p r o v e d  i f  a r e a s o n a b l e  a l t e r n a t i v e  s o u r c e  e x i s t s .

S e c .  3 6 . 3 0 . 3 1 0 .  E m e r g e n c y  p r o c u r e m e n t s  m a y  b e  a u t h o r i z e d  

u n d e r  e.mer^° ncy c o n d i t i o n s  w h e n  t h e r e  e x i s t s  a t h r e a t  t o  

p u b l i c  h e ? '  e i f a r e ,  o r  s a f e t y ,  a n d  p r o c u r e m e n t  t h r o u g h

c o m p e t i t i v  .ad b i d s  o r  c o m p e t i t i v e  s e a l e d  p r o p o s a l s  i s

i m p r a c t i c *  n r  c o n t r a r y  t o  t h e  p u b l i c  i n t e r e s t ,  o r  t o

p r o t e c t  pu. r p r i v a t e  p r o p e r t y .  A  w r i t t e n

d e t e r m i n a t i o n  w t h e  b a s i s  f o r  t h e  e m e r g e n c y  a n d  f o r  t h e  

s e l e c t i o n  o f  t h e  p a r t i c u l a r  c o n t r a c t o r  m u s t  b e  p r o v i d e d .

S e c .  3 6 . 3 0 . 3 2 0 .  S m a l l  p r o c u r e m e n t s  w h i c h  d o  n o t  e x c e e d  a n  

a g g r e g a t e  a m o u n t  o f  $ 5 , 0 0 0  s h a l l  b m a d e  w i t h  c o m p e t i t i o n  

t h a t  i s  p r a c t i c a b l e  u n d e r  t h e  c i r c u m s t a n c e s .  A  c o n t r a c t  

f o r  p r o f e s s i o n a l  s e r v i c e s  t h a t  d o e s  n o t  e x c e e d  $ 2 5 , 0 0 0  m a y  

b e  m a d e  i n  a c c o r d a n c e  w i t h  r e g u l a t i o n s  a d o p t e d  b y  t h e  

c o m m i s s i o n e r .  N o t i c e  o f  s m a l l  p r o c u r e m e n t s  s h a l l  b e  

p r o v i d e d  t o  A l a s k a n  b i d d e r s  d e s i g n a t e d  b y  t h e  c o m m i s s i o n e r  

u n d e r  s e c t i o n  3 6 . 3 0 . 0 5 0 ( d ) .

A r t i c l e  5. C o n t r a c t  F o r m a t i o n  a n d  M o d i f i c a t i o n .

S e c .  3 6 . 3 0 . 3 4 0 .  I f  a  c o n t r a c t  c o n t a i n s  a t e r m  t h a t  i s  i n  

c o n f l i c t  w i t h  a  s t a t e  s t a n d a r d  f o r m  c o n t r a c t  t e r m  o r  i f  a 

s t a n d a r d  t e r m  i s  d e l e t e d  o r  m o d i f i e d  b y  a t e r m  t h a t  i s  n o t  

s t a n d a r d ,  t h e  c o n t r a c t  m u s t  b e  a p p r o v e d  b y  t h e  d e p a r t m e n t  

o f  l a w .

S e c .  3 6 . 3 0 . 3 5 0 .  S o l i c i t a t i o n s  m a y  b e  c a n c e l l e d  o r  a n y  

b i d s  o r  p r o p o s a l s  m a y  b e  r e i e c t e d ,  i n  w h o l e  o r  i n  p a r t ,  o r  

t h e  d a t e  f o r  o p e n i n g  b i d s  o r  p r o p o s a l s  m a y  b e  d e l a y e d  a s  

m a y  b e  s p e c i f i e d  i n  t h e  s o l i c i t a t i o n ,  w h e n  i t  i s  i n  t h e  

b e s t  i n t e r e s t  o f  t h e  s t a t e .  T h e  r e a s o n s  f o r  c a n c e l l a t i o n ,  

r e j e c t i o n ,  o r  d e l a y  i n  o p e n i n g  b i d s  o r  p r o p o s a l s  s h a l l  b e  

m a d e  p a r t  o f  t h e  c o n t r a c t  f i l e .

S e c .  3 6 . 3 0 . 3 6 0 .  A  w r i t t e n  d e t e r m i n a t i o n  o f  r e s p o n s i b i l i t y  

o f  a b i d d e r  o r  o f f e r o r  s h a l l  b e  m a d e  b v  t h e  p r o c u r e m e n t  

o f f i c e r .



S e c .  3 6 . 3 0 . 3 6 2 .  T h e  p r o c u r e m e n t  o f f i c e r  m u s t  i s s u e  a * 

w r i t t e n  s t a t e m e n t  e x p l a i n i n g  t h e  r e a s o n s  a c o n t r a c t  w a s  

a w a r d e d  t o  a p e r s o n  w h o  d o e s  n o t  r e s i d e  o r  m a i n t a i n  a 

p l a c e  o f  b u s i n e s s  i n  A l a s k a ,  i f  t h e  s u p p l i e s ,  s e r v i c e s ,  

p r o f e s s i o n a l  s e r v i c e s  o r  c o n s t r u c t i o n  c o u l d  h a v e  b e e n  

o b t a i n e d  f r o m  i n - s t a t e  s o u r c e s .

S e c .  3 6 . 3 0 . 3 6 5 .  A t  l e a s t  10 d a y s  b e f o r e  t h e  f o r m a l  a w a r d  

o f  a c o n t r a c t  t h e  p r o c u r e m e n t  o f f i c e r  s h a l l  p r o v i d e  t o  

e a c h  b i d d e r  o r  o f f e r o r  n o t i c e  o f  i n t e n t  t o  a w a r d  a 
c o n t r a c t .

S e c .  3 6 . 3 0 . 3 7 0 .  A n y  t y p e  o f  c o n t r a c t  t h a t  w i l l  p r o m o t e  

t h e  b e s t  i n t e r e s t s ' o f  t h e  s t a r e  m a y  b e  u s e d ,  e x c e p t  t h a t  

t h e  u s e  o f  a  c o s t - p l u s - a - p e r c e n t a g e - o f  c o s t  c o n t r a c t  is 

p r o h i b i t e d .

S e c .  3 6 . 3 0 . 3 8 0 .  E x c e p t  w i t h  r e s p e c t  t o  c o n t r a c t s  a w a r d e d  

t h r o u g h  c o m p e t i t i v e  s e a l e d  b i d d i n g  o r  f i r m  f i x e d - p r i c e  

c o n t r a c t s ,  a c o n t r a c t  t y p e  m a y  n o t  b e  u s e d  u n l e s s  x t  h a .  

b e e n  a p p r o v e d  i n  w r i t i n g  b y  t h e  p r o c u r e m e n t  o f f i c e r .

S e c .  3 6 . 3 0 . 3 9 0 .  U n l e s s  o t h e r w i s e  p r o v i d e d  b y  l a w ,  

m u l t i - t e r m  c o n t r a c t s  a r e  p e r m i t t e d ,  b u t  s u b j e c t  t o  

a v a i l a b i l i t y  a n d  a p p r o p r i a t i o n  o f  f u n d s .  W r i t t e n  

d e t e r m i n a t i o n  m u s t  s u p p o r t  m u l t i - t e r m  c o n t r a c t s .

W h e n  f u n d s  a r e  n o t  a p p r o p r i a t e d  o r  o t h e r w i s e  m a d e  

a v a i l a b l e  t o  s u p p o r t  c o n t i n u a t i o n  o f  p e r f o r m a n c e  i n  a 

s u b s e o u e n t  f i s c a l  p e r i o d s ,  t h e  c o n t r a c t  s h a l l  b e  

c a n c e l l e d .  T h e  c o n t r a c t o r  m a y  o n l y  b e  r e i m b u r s e d  f o r  t h e  

r e a s o n a b l e  v a l u e  o f  a n y  n o n r e c u r r i n g  c o s t s  i n c u r r e d ,  b u t  

n o t  a m o r t i z e d  i n  t h e  p r i c e  o f  t h e  s u p p l i e s  o r  s e r v i c e s  

d e l i v e r e d  u n d e r  t h e  c o n t r a c t  t h a t  a r e  n o t  o t h e r w i s e  

r e c o v e r a b l e .

S e c .  3 6 . 3 0 . 4 0 0 .  C o s t  o r  p r i c i n g  d a t a  m u s t  b e  s u b m i t t e d  

a n d  c e r t i f i e d  b y  c o n t r a c t o r s .  T h i s  d o e s  n o t  a p p l y  w h e n :  

t h e  c o n t r a c t  p r i c e  i s  b a s e d  o n  a d e q u a t e  p r i c e  c o m p e t i t i o n  

t h e  c o n t r a c t  p r i c e  i s  s e t  b y  l a w  o r  r e g u l a t i o n ;  o r  i t  is  

d e t e r m i n e d  i n  w r i t i n g  t h a t  t h e  r e q u i r e m e n t s  o f  t h i s  

s e c t i o n  a r e  w a i v e d  a n d  t h e  r e a s o n s  f o r  w a i v e r  a r e  s t a t e d  

i n  w r i t i n g .

S e c .  3 6 . 3 0 . 4 1 0 .  T h e  s t a t e  h a s  t h e  r i g h t  t o  i n s p e c t  t h e  

p l a n t  o r  p l a c e  o f  b u s i n e s s  o f  a c o n t r a c t o r  o r  

s u b c o n t r a c t o r  t h a t  i s  r e l a t e d  t o  t h e  p e r f o r m a n c e  o f  a 

c o n t r a c t  a w a r d e d  o r  t o  b e  a w a r d e d  b y  t h e  s t a t e .

S e c .  3 6 . 3 0 . 4 2 0 .  T h e  s t a t e  m a y  a u d i t  b o o k s  a n d  r e c o r d s  o f  

a p e r s o n  w h o  h a s  s u b m i t t e d  c o s t  o r  p r i c i n g  d a t a  o r  

r e c e i v e s  a c o n t r a c t .



S e c .  3 6 . 3 0 . 4 3 0 .  T h e  c o m m i s s i o n e r  s h a l l  a d o p t  r e g u l a t i o n s  

p e r m i t t i n g  t h e  i n c l u s i o n  o f  c l a u s e s  p r o v i d i n g  f o r  

a d j u s t m e n t s  i n  p r i c e s ,  t i m e  o f  p e r f o r m a n c e ,  o r  o t h e r  

c o n t r a c t  p r o v i s i o n s ,  a n d  a p p r o p r i a t e  r e m e d i e s .

S e c .  3 6 . 3 0 . 4 6 0 .  S t a n d a r d  c l a u s e s  i n  s t a t e  c o n t r a c t  m a v  b e  

m o d i f i e d  i f  s u p p o r t e d  b y  a w r i t t e n  d e t e r m i n a t i o n  t h a t  

s t a t e s  t h e  c i r c u m s t a n c e s  j u s t i f y i n g  t h e  v a r i a t i o n .

S e c .  3 6 . 3 0 . 4 7 0 .  I f  t h e  c e r t i f i c a t i o n  o f  t h e  f i s c a l  

o f f i c e r  o r  o t n e r  r e s p o n s i b l e  o f f i c i a l  d i s c l o s e s  a 

r e s u l t i n g  i n c r e a s e  i n  t h e  t o t a l  p r o j e c t  b u d g e t  o r  t h e  

t o t a l  c o n t r a c t  b u d g e t ,  t h e  p r o c u r e m e n t  o f f i c e r  m a y  n o t  

e x e c u t e  t h e  c o n t r a c t  m o d i f i c a t i o n ,  c h a n g e  o r d e r ,  o r  

a d j u s t m e n t  i n  c o n t r a c t  p r i c e  u n l e s s  s u f f i c i e n t  f u n d s  a r e  

a v a i l a b l e ,  o r  t h e  s c o p e  o f  t h e  p r o j e c t  o r  c o n t r a c t  is  

a d j u s t e d  t o  p e r m i t  t h e  d e g r e e  o f  c o m p l e t i o n  t h a t  i s  

f e a s i b l e  w i t h i n  t h e  t o t a l  p r o j e c t  b u d g e t  o r  t o t a l  c o n t r a c t  

b u d g e t  a s  i t  e x i s t e d  b e f o r e  t h e  c o n t r a c t  m o d i f i c a t i o n ,  

c h a n g e  o r d e r ,  o r  a d j u s t m e n t  i n  c o n t r a c t  p r i c e .

S e c .  3 6 . 3 0 . 4 8 0 .  C o s t  p r i n c i p l e  r e g u l a t i o n s  s h a l l  b e  

a d o p t e d .

A r t i c l e  6. P r o c u r e m e n t  R e c o r d s  a n d  R e p o r t s .

S e c .  3 6 . 3 0 . 5 0 0 .  P r o c u r e m e n t  r e c o r d s  s h a l l  b e  r e t a i n e d  a n d  

d i s p o s e d  o f  i n  a c c o r d a n c e  w i t h  r e c o r d s  r e t e n t i o n  

g u i d e l i n e s  a n d  s c h e d u l e s  a p p r o v e d  b y  t h e  s t a t e  a r c h i v i s t .

S e c .  3 6 . 3 0 . 5 1 0 .  A  c o n t r a c t  f i l e  o p e n  f o r  p u b l i c  

i n s p e c t i o n  m u s t  b e  k e p t  b y  t h e  c o m m i s s i o n e r  a n d  t h e  

c o n t r a c t i n g  a g e n c y  f o r  e a c h  c o n t r a c t  a w a r d e d  u n d e r  

c o m p e t i t i v e  s e a l e d  p r o p o s a l s .  Thti f i l e  k e p t  b y  t h e  

c o m m i s s i o n e r  s h a l l  c o n t a i n  a s u m m a r y  o f  t h e  i n f o r m a t i o n  in 

t h e  f i l e  o f  t h e  c o n t r a c t i n g  a g e n c y .

S e c .  3 6 . 3 ^ . 5 2 0 .  T h e  c o m m i s s i o n e r  s h a l l  m a i n t a i n  f o r  a t  

l e a s t  5 y. i r s  a r e c o r d  l i s t i n g  a l l  s o l e  s o u r c e  a n d  

e m e r g e n c y  p r o c u r e m e n t  c o n t r a c t s . A n  a g e n c y  w h i c h  h a s  

d e l e g a t e d  p r o c u r e m e n t  a u t h o r i t y  s h a l l  b y  O c t o b e r  1, o f  

e a c h  y e a r ,  s u b m i t  r e c o r d s  o f  a l l  s o l e  s o u r c e  a n d  e m e r g e n c y  

p r o c u r e m e n t  c o n t r a c t s  t o  t h e  c o m m i s s i o n e r .

S e c .  3 5 . . ' 0 . 5 3 0 .  P r o c u r e m e n t  i n f o r m a t i o n  i s  p u b l i c  e x c e p t  

a s  o t h e r w i s e  p r o v i d e d  b y  l a w .

S e c .  3 6 . 3 0 . 5 4 0 .  T h e  c o m m i s s i o n e r  s h a l l  b i e n n i a l l y  r e p o r t  

t o  t h e  l e g i s l a t u r e  c o n c e r n i n g  p r o c u r e m e n t s  b y  a g e n c i e s .



A r t i c l e  7. L e g a l  a n d  C o n t r a c t u a l  R e m e d i e s .

S e c .  3 6 . 7 0 .  5 6 0  . An, i n t e r e s t e d  p a r t y  m a y  p r o t e s t  t h e  a w a r d  

o f  a c o n t r a c t ,  t h e  p r o p o s e d  a w a r d  o f  a c o n t r a c t ,  o r  a 

s o l i c i t a t i o n  ' •-* g o o d s ,  s e r v i c e s  o r  c o n s t r u c t i o n .  T h e  

p r o t e s t  s h a l l  b e  f i l e d  w i t h  t h e  p r o c u r e m e n t  o f f i c e r  o f  t h e  

c o n t r a c t i n g  a g e n c y  i n  w r i t i n g  a n d  m u s t  c o n t a i n  s p e c i f i e d  

i t e m s .

S e c .  3 6 . 3 0 . 5 6 5 .  T i m e  d e a d l i n e s  f o r  f i l i n g  p r o t e s t s  a r e  

s p e c i f i e d .

S e c .  3 6 . 3 0 . 5 7 0 .  N o t i c e  o f  a p r o t e s t  s h a l l  i m m e d i a t e l y  b e  

g i v e n  t o  t h e  c o n t r a c t o r  i f  a c o n t r a c t  h a s  b e e n  a w a r d e d  o r,  

ii n o  a w a r d  h a s  b e e n  m a d e ,  t o  a l l  i n t e r e s t e d  p a r t i e s .

S e c .  3 6 . 3 0 . 5 7 5 .  I f  a p r o t e s t  i s  f i l e d  b e f o r e  a c o n t r a c t  

i s  a w a r d e d ,  t h e  a w a r d  m a y  b e  m a d e  u n l e s s  t h e  p r o c u r e m e n t  

o f f i c e r  o f  t h e  c o n t r a c t i n g  a g e n c y  d e t e r m i n e s  i n  w r i t i n g  

t h a t :  a r e a s o n a b l e  p r o b a b i l i t y  e x i s t s  t h a t  t h e  p r o t e s t

w i l l  b e  s u s t a i n e d ;  o r  s t a y  o f  t h e  a w a r d  i s  n o t  c o n t r a r y  t o

t h e  b e s t  i n t e r e s t s  o f  t h e  s t a t e .

S e c .  3 6 . 3 0 . 5 8 0 .  A  w r i t t e n  d e c i s i o n  b y  t h e  p r o c u r e m e n t  

o f f i c e r  o f  t h e  c o n t r a c t i n g  a g e n c y  s h a l l  b e  i s s u e d  w i t h i n

14 d a y s  a f t e r  a p r o t e s t  h a s  b e e n  f i l e d ,  u n l e s s  t h e  t i m e  i s

e x t e n d e d  u p  t o  2 6  d a y s  f o r  g o o d  c a u s e .  N o t i c e . s h a l l  b e  

s e n t  t o  t h e  p r o t e s t e r .  I f  a d e c i s i o n  i s  n o t  m a d e  b y  t h e  

d u e  d a t e ,  t h e  p r o t e s t e r  m a y  p r o c e e d  a s  i f  t h e  p r c c u r e m e n t  

o f f i c e r  h a d  i s s u e d  a d e c i s i o n  a d v e r s e  t o  t h e  p r o t e s t e r .

S e c .  3 6 . 3 0 . 5 8 5 .  I f  t h e  p r o c u r e m e n t  o f f i c e r  s u s t a i n s  a 

p r o t e s t  t h e  p r o c u r e m e n t  o f f i c e r  s h a l l  i m p l e m e n t  a n  

a p p r o p r i a t e  r e m e d y .

S e c .  3 6 . 3 0 . 5 9 0 .  A n  a p p e a l  f r o m  a d e c i s i o n  o f  a 

p r o c u r e m e n t  o f f i c e r  o n  a p r o t e s t  m u s t  b e  f i l e d  w i t h  t h e  

a p p r o p r i a t e  c o m m i s s i o n e r  w i t h i n  5 d a y s  a f t e r  t h e  d e c i s i o n  

i s  r e c e i v e d  b y  t h e  p r o t e s t e r .

S e c .  3 6 . 3 0 . 5 9 5 .  T h e  p r o c u r e m e n t  o f f i c e r  s h a l l  i m m e d i a t e l y  

g i v e  n o t i c e  o f  a n  a p p e a l  t o  t h e  c o n t r a c t o r  i f  a c o n t r a c t  

h a s  b e e n  a w a r d e d ,  o r ,  i f  n o  a w a r d  h a s  b e e n  m a d e ,  t o  a l l  

i n t e r e s t e d  p a r t i e s .

S e c .  3 6 . 3 0 . 6 0 0 .  I f  a p r o t e s t  a p n e a l  i s  f i l e d  b e f o r e  a 

c o n t r a c t  i s  a w a r d e d  a n d  t h e  a w a r d  w a s  s t a y e d ,  t h e  f i l i n g  

o f  t h e  a p p e a l  a u t o m a t i c a l l y  c o n t i n u e s  t h e  s t a y  u n t i l  t h e  

c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  o r  t r a n s p o r t a t i o n  a n d  

p u b l i c  f a c i l i t i e s  m a k e s  a w r i t t e n  d e t e r m i n a t i o n  t h a t  t h e  

a w a r d  o f  t h e  c o n t r a c t  i s  n e c e s s a r y  t o  p r o t e c t  s u b s t a n t i a l  

i n t e r e s t s  o f  t h e  s t a t e .



S e c .  3 6 . 3 0 . 6 0 5 .  T h e  p r o c u r e m e n t  o f f i c e r  o f  t h e  

c o n t r a c t i n g  a g e n c y  s h a l l  f i l e  a  c o m p l e t e  r e p o r t  o n  t h e  

p r o t e s t  a n d  d e c i s i o n  w i t h  t h e  c o m m i s s i o n e r  o f  

a d m i n i s t r a t i o n  o r  t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  

w i t h i n  7 d a y s  a f t e r  a p r o t e s t  a p p e a l  i s  f i l e d .  T h e  

p r o t e s t e r  a n d  a i l  i n t e r e s t e d  p a r t i e s  t h a t  h a v e  r e a u e s t e d  a 

c o p y  o f  t h e  a p p e a l  s h a l l  b e  f u r n i s h e d  o n e .  T h e  p r o t e s t e r  

m a y  f i l e  c o m m e n t s  o n  t h e  p r o t e s t  r e p o r t  w i t h i n  7 d a y s  

a f t e r  t h e  r e p o r t  i n  r e c e i v e d .  E x t e n s i o n s  m a y  b e  g r a n t e d .

S e c .  3 6 . 3 0 . 6 1 0 .  T h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  o r  

t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  s h a l l  d i s m i s s  a 

p r o t e s t  a p p e a l  b e f o r e  a h e a r i n g  i s  h e l d  i f  i t  is  

d e t e r m i n e d  i n  w r i t i n g  t h a t  t h e  a p p e a l  i s  u n t i m e l y .  T h e  

a p p r o p r i a t e  c o m m i s s i o n e r  m a v  i s s u e  a d e c i s i o n  o n  a n  a p p e a l  

w i t h o u t  a h e a r i n g  i f  t h e  a p p e a l  i n v o l v e s  Q u e s t i o n s  o f  l a w  

w i t h o u t  g e n u i n e  i s s u e s  o f  f a c t .

S e c .  3 6 . 3 0 . 6 1 5 .  A  h e a r i n g  o n  a  p r o t e s t  a p p e a l  s h a l l  b e  

c o n d u c t e d  a c c o r d i n g  t o  A S  3 6 . 3 0 . 6 7 0  a n d  r e g u l a t i o n s  
a d o p t e d .

S e c .  3 6 . 3 0 . 6 2 0 .  I f  a c o n t r o v e r s y ,  a s s e r t e d  b y  a 

c o n t r a c t o r ,  c o n c e r n i n g  a c o n t r a c t  a w a r d e d  u n d e r  t h i s  

c h a p t e r  c a n n o t  b e  r e s o l v e d  b y  a g r e e m e n t ,  t h e  p r o c u r e m e n t  

o f f i c e r  s h a l l ,  a f t e r  r e c e i v i n g  a  w r i t t e n  r e a u e s t  b y  t h e  

c o n t r a c t o r ,  i s s u e  a w r i t t e n  d e c i s i o n  n o  m o r e  t h a n  9 0  d a y s  

a f t e r  r e c e i p t  o f  a l l  n e c e s s a r y  i n f o r m a t i o n  f r o m  t h e  

c o n t r a c t o r ,  u n l e s s  t h e  d u e  d a t e  i s  e x t e n d e d  f o r  g o o d  

c a u s e .

T h e  d e c i s i o n  s h a l l  b e  s e n t  t o  t h e  c o n t r a c t o r .  I f  a 

d e c i s i o n  i s  n o t  m a d e  b y  t h e  d u e  d a t e ,  t h e  c o n t r a c t o r  m a y  

p r o c e e d  a s  i f  t h e  p r o c u r e m e n t  o f f i c e r  h a d  i s s u e d  a 

d e c i s i o n  a d v e r s e  t o  t h e  c o n t r a c t o r .  I f  a c o n t r o v e r s y  

a s s e r t e d  b y  t h e  s t a t e  c o n c e r n i n g  a c o n t r a c t  a w a r d e d  c a n n o t  

b e  r e s o l v e d  b y  a g r e e m e n t ,  t h e  m a t t e r  s h a l l  b e  i m m e d i a t e l y  

r e f e r r e d  t o  t h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  o r  

t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s .

S e c .  3 6 . 3 0 . 6 2 5 .  A n  a p p e a l  f r o m  a d e c i s i o n  o f  t h e  

p r o c u r e m e n t  o f f i c e r  o n  a c o n t r a c t  c o n t r o v e r s y  m a y  b e  f i l e d  

b y  t h e  c o n t r a c t o r  w i t h  t h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  

o r  t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s .  T h e  a p p e a l  s h a l l  

b e  f i l e d  w i t h i n  14  d a y s  a f t e r  t h e  d e c i s i o n  i s  r e c e i v e d  b y  

t h e  c o n t r a c t o r .

S e c .  3 6 . 3 0 . 6 3 0 .  A  h e a r i n g  o n  a c o n t r a c t  c o n t r o v e r s y  

a p p e a l e d  t o  t h e  c o m m i s s i o n e r  o r  r e f e r r e d  t o  t h e  

c o m m i s s i o n e r  s h a l l  b e  c o n d u c t e d  a c c o r d i n g  t o  A S  3 6 . 3 0 . 6 7 0  

a n d  r e g u l a t i o n s  a d o p t e d .

S e c .  3 6 , 3 0 . 6 3 2 .  T h e  c o m m i s s i o n e r s  o f  a d m i n i s t r a t i o n  a n d  

t r a n s p o r t a t i o n  a n d  p u b l i ~  f a c i l i t i e s  m a y  d e l e g a t e  

r e s p o n s i b i l i t i e s  u n d e r  S e c .  3 6 . 3 0 . 5 9 0  a n d  S e c .  3 6 . 3 0 . 6 3 0  

t o  t h e  h e a d  o f  t h e  c o n t r a c t i n g  a g e n c y .



S e c .  3 6 . 3 0 . 6 3 5 .  T h e  c o m m i s s i o n e r s  o f  a d m i n i s t r a t i o n  a n d  

t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  m a y  d e b a r  o r  s u s p e n d  

a p e r s o n  f r o m  c o n s i d e r a t i o n  f o r  a w a r d  o f  c o n t r a c t s .

N o t i c e  a n d  o p p o r t u n i t y  f o -  a h e a r i n g  a r e  s p e c i f i e d .

S e c .  3 6 . 3 0 . 6 4 0 .  C a u s e s  f o r  d e b <  r m e n t  o r  s u s p e n s i o n  a r e  
e n u m e r a t e d .

S e c .  3 6 . 3 0 . 6 4 5 .  T h e  c o m m i s s i o n e r s  o f  a d m i n i s t r a t i o n  a n d  

t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  s h a l l  i s s u e  a w r i t t e n  

d e c i s i o n  t o  d e b a r  o r  s u s p e n d .

S e c .  3 6 . 3 0 . 6 5 0 .  A  p e r s ^  s u s p e n d e d  i s  e n t i t l e d  t o  a 

h e a r i n g  i f  t h e  p e r s o n  f i l e s  a w r i t t e n  r e q u e s t  f o r  a 

h e a r i n g  w i t h i n  7 d a y s  a f t e r  r e c e i p t  o f  t h e  n o t i c e  o f  
s u s p e n s i o n .

S e c .  3 6 . 3 0 . 6 5 5 .  T h e  c o m m i s s i o n e r  s h a l l  m a i n t a i n  a l i s t  o f  

a l l  p e r s o n s  d e b a r r e d  o r  s u s p e n d e d  f r o m  c o n s i d e r a t i o n  f o r  
a w a r d  o f  c o n t r a c t s .

S e c .  3 6 . 3 0 . 6 6 0 .  T h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  o r  t h e  

c o m m i s s i o n e r  o f  t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  m a y ,  

a t  a n y  t i m e  a f t e r  a f i n a l  d e c i s i o n  t o  d e b a r  a p e r s o n ,  

r e i n s t a t e  t h e  p e r s o n  a f t e r  d e t e r m i n i n g  t h a t  t h e  c a u s e  f o r  

w h i c h  t h e  p e r s o n  w a s  d e b a r r e d  n o  l o n g e r  e x i s t s  o r  h a s  b e e n  
s u b s t a n t i a l l y  m i t i g a t e d .

A  d e b a r r e d  p e r s o n  m a y  r e q u e s t  r e i n s t a t e m e n t .  A  h e a r i n g  

m a y  b e  h e l d  o n  a r e i n s t a t e m e n t  p e t i t i o n .  A  d e c i s i o n  o n  

r e i n s t a t e m e n t  s h a l l  b e  m a d e  i n  w r i t i n g  w i t h i n  1 d a y s  a f t e r  

a r e i n s t a t e m e n t  p e t i t i o n  i s  s u b m i t t e d .  A  d e c i s i o n  u n d e r  

t h i s  s e c t i o n  i s  n o t  s u b j e c t  t o  j u d i c i a l  a p p e a l .

S e c .  3 6 . 3 0 . 6 6 5 .  T h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  o r  

t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  m « y  p e i m i t  a d e b a r r e d  

p e r s o n  t o  p a r t i c i p a t e  i n  a c o n t r a c t  o n  a l i m i t e d  b a s i s  

d u r i n g  t h e  d e b a r m e n t  p e r i o d .

S e c .  3 6 . 3 0 . 6 7 0 .  T h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  o r  

t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  s h a l l  a c t  a s  a 

h e a r i n g  o f f i c e r  o r  a p p o i n t  a h e a r i n g  o f f i c e r  f o r  a h e a r i n g  

c o n d u c t e d  u n d e r  t h i s  c h a p t e r .  T h e  p r o v i s i o n s  o f  t h e  

A d m i n i s t r a t i v e  P r o c e d u r e  A c t  d o  n o t  a p p l y  t o  a h e a r i n g  

c o n d u c t e d  u n d e r  t h i s  c h a p t e r .  T h e  a u t h o r i t y  o f  a h e a r i n g  

o f f i c e r  i s  o u t l i n e d .

S e c .  3 6 . 3 0 . 6 7 5 .  I f  t h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  o r  

t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  i s  n o t  a c t i n g  a s  

h e a r i n g  o f f i c e r ,  t h e  h e a r i n g  o f f i c e r  s h a l l  r e c o m m e n d  a 

d e c i s i o n  t o  t h e  a p p r o p r i a t e  c o m m i s s i o n e r  b a s e d  o n  t h e  

e v i d e n c e  p r e s e n t e d .  T h e  r e c o m m e n d a t i o n  s h a l l  i n c l u d e  

f i n d i n g s  o f  f a c t  a n d  c o n c l u s i o n s  o f  l a w .  T h e  a p p r o p r i a t e  

c o m m i s s i o n e r  m a y  a f f i r m ,  m o d i f y  o r  r e j e c t  t h e  h e a r i n g



o f f i c e r ' s  r e c o m m e n d a t i o n  o r  t a k e  a n y  o t h e r  a p p r o p r i a t e  

a c t i o n .

S e c .  3 6 . 3 0 . 6 8 0 .  A  d e c i s i o n  b y  t h e  c o m m i s s i o n e r  o f  

a d m i n i s t r a t i o n  i s  f i n a l ,  a n d  s h a l l  b e  s e n t  w i t h i n  2 0  d a v s  

a f t e r  a h e a r i n g  t o  a l l  p a r t i e s .  A  d e c i s i o n  b y  t h e  

c o m m i s s i o n e r  o f  t r a n s p o r r a t i o n  a n d  p u b l i c  f a c i l i t i e s  

i n v o l v i n g  p r o c u r e m e n t  o f  c o n s t r u c t i o n  s h a l l  b e  s e n t  

w i t h i n  90  d a y s  a f t e r  t h e  h e a r i n g .

S e c .  3 6 . 3 0 . 6 8 5 .  A  f i n a l  d e c i s i o n  o f  t h e  c o m m i s s i o n e r  o f  

a d m i n i s t r a t i o n  o r  t r a n s p o r t a t i o n  a n d  p u b l i c  f a c i l i t i e s  m a y  

b e  a p p e a l e d  t o  t h e  s u p e r i o r  c o u r t  i n  a c c o r d a n c e  w i t h  t h e  

A l a s k a  R u l e s  o f  A p p e l l a t e  P r o c e d u r e .

S e c .  3 6 . 3 0 . 6 8 7 .  C i v i l  a n d  c r i m i n a l  s a n c t i o n s  a r e  o u t l i n e d  

f o r  m i s r e p r e s e n t a t i o n s  a n d  f r a u d u l e n t  c l a i m s .

S e c .  3 6 . 3 0 . 6 9 0 .  T h i s  c h a p t e r  a n d  t h e  r e g u l a t i o n s  a d o p t e d  

u n d e r  i t  a r e  t h e  e x c l u s i v e  p r o c e d u r e s  f o r  a s s e r t i n g  a 

c l a i m  a g a i n s t  t h e  s t a t e  o r  a n  a g e n c y  a r i s i n g  i n  r e l a t i o n  

t o  a p r o c u r e m e n t  c o n d u c t e d  u n d e r  t h i s  c h a p t e r .

S e c .  3 6 . 3 0 . 6 9 5 .  T h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  m a y  

adCj.L. b y  r e g u l a t i o n  a d d i t i o n a l  r u l e s  o f  p r o c e d u r e .

S e c .  3 6 . 3 0 . 6 9 9 .  T h e  d e f i n i t i o n  o f  i n t e r e s t e d  p a r t y  is 

g i v e n .

A r  ; i c l e  8. I n t e r g o v e r n m e n t a l  R e l a t i o n s .

S e c .  3 6 . 3 0 . 7 0 0 .  C o o p e r a t i v e  p u r c h a s i n g  i s  a u t h o r i z e d  

b e t w e e n  p u b l i c  p r o c u r e m e n t  u n i t s  o r  e x t e r n a l  p r o c u r e m e n t  

a c t i v i t i e s  i n  a c c o r d a n c e  w i t h  a n  a g r e e m e n t  e n t e r e d  i n t o  

b e t v e e n  t h e  p a r t i c i p a n t s .

S e c .  3 6 . 3 0 . 7 1 0 .  S a l e ,  a c q u i s i t i o n ,  o r  u s e  o f  s u p p l i e s  

a m o n g  p u b l i c  p r o c u r e m e n t  u n i t s  o r  w i t h  e x t e r n a l  

p r o c u r e m e n t  a c t i v i t y  m a y  b e  d o n e  i n d e p e n d e n t  o f  c e r t a i n  

r e c u i r e m e n t s  o f  t h i s  c h a p t e r .

S e c .  3 6 . 3 0 . 7 2 0 .  J o i n t  u s e  o f  f a c i l i t i e s  i s  a l l o w a b l e .

S e c .  3 6 . 3 0 . 7 3 0 .  A  p u b l i c  p r o c u r e m e n t  u n i t  m a y  p r o v i d e  

p e r s o n n e l ,  i n f o r m a t i o n  a n d  t e c h n i c a l  s e r v i c e s  t o  a 

r e c u e s t i n g  p u b l i c  p r o c u r e m e n t  u n i t  o r  e x t e r n a l  p r o c u r e m e n t  

a c t i v i t y .

S e c .  3 6 . 3 0 . 7 3 5 .  C u r r e n t  A l a s k a  l a w  o n  r e s t r i c t i o n s  o f  

c o n t r a c t i n g  w i t h  o r  cr. c l o y i n g  e x p e r t s  o n  r a d i a t i o n  h a z a r d s  

i s  r e t a i n e d .



S e c .  3 6 . 3 0 . 7 4 0 .  T h e  c o m m i s s i o n e r  m a y  c o l l e c t  i n f o r m a t i o n  

c o n c e r n i n g  s u p p l i e s ,  s e r v i c e s  o r  c o n s t r u c t i o n  b e i n g  

p r o c u r e d  o r  u s e d  b y  s t a t e  p u b l i c  p r o c u r e m e n t  u n i t s .

S e c .  3 6 . 3 0 . 7 5 0 ,  U n d e r  a c o o p e r a t i v e  p u r c h a s i n g  a g r e e m e n t ,  

c o n t r o v e r s i e s  a r i s i n g  b e t w e e n  a n  a d m i n i s t e r i n g  p u b l i c  

p r o c u r e m e n t  u n i t  a n d  i t s  b i d d e r s ,  o f f e r o r s ,  o r  c o n t r a c t o r s  

s h a l l  b e  r e s o l v e d  i n  a c c o r d a n c e  w i t h  t h i s  c h a p t e r .

S e c .  3 6 . 3 0 . 7 9 0 .  D e f i n i t i o n s  f o r  t h i s  a r t i c l e  a r e  

p r o v i d e d .

A r t i c l e  9. G e n e r a l  P r o v i s i o n s .

S e c .  3 6 . 3 0 . 8 5 0 .  T h i s  c h a p t e r  a p p l i e s  t o  c o n t r a c t s  

s o l i c i t e d  o r  e n t e r e d  i n t o  a f t e r  J a n u a r y  1, 1 9 8 7 ,  u n l e s s  

t h e  p a r t i e s  a g r e e  t o  i t s  a p p l i c a t i o n  t o  a c o n t r a c t  

s o l i c i t e d  o r  e n t e r e d  i n t o  b e f o r e  t h a t  d a t e .  T h i s  c h a p t e r  

a p p l i e s  t o  t h e  d i s p o s a l  o f  s t a t e  s u p p l i e s  a n d  e v e r y  

e x p e n d i t u r e  o f  p u b l i c  f u n d s  i r r e s p e c t i v e  o f  t h e i r  s o u r c e s ,  

e x c e p t  a s  s p e c i f i e d  i n  A S  3 6 . 3 0 . 9 1 5 .

T h i s  c h a p t e r  d o e s  n o t  a p p l y  t o :  g r a n t s ;  c o n t r a c t s  f o r

p r o f e s s i o n a l  w i t n e s s e s ;  c o n t r a c t s  o f  t h e  U n i v e r s i t y  o f  

A l a s k a  w h e r e  t h e  w o r k  i s  t o  b e  p e r f o r m e d  s u b s t a n t i a l l y  b y  

e n r o l l e d  s t u d e n t s ;  c o n t r a c t s  f o r  m e d i c a l  d o c t o r s  a n d  

d e n t i s t s ;  c o n t r a c t s  f o r  t h e  p u r c h a s e  o f  r e s i d e n t i a l  c h i l d  

c a r e  s e r v i c e s  u n d e r  A S  4 7 . 4 0 ;  d i s p o s a l s  o f  l a n d  o r  

i n t e r e s t  i.n l a n d ;  d i s p o s a l s  u n d e r  A S  3 8 . 0 5 ;  c o n t r a c t s  f o r  

t h e  p r e p a r a t i o n  o f  b a l l o t s  u n d e r  A S  1 5 . 1 5 . 0 3 0 ;  

a c q u i s i t i o n s  o r  d i s p o s a l s  o f  p r o p e r t y  a n d  o t h e r  c o n t r a c t s  

r e l a t i n g  t o  a i r p o r t s ;  a c q u i s i t i o n s  o f  r e a l  p r o p e r t y  o r  

d i s p o s a l s  o f  o b s o l e t e  p r o p e r t y  u n d e r  A S  1 9 . 0 5 . 0 6 0 ,

1 9 . 0 5 . 1 0 0 ,  1 9 . 0 5 . 1 1 0  o r  1 9 . 0 5 . 1 2 0 ;  d i s p o s a l s  o f  o b s o l e t e  

m a t e r i a l  o r  e q u i p m e n t  u n d e r  A S  3 5 . 2 0 . 0 6 0 ;  l e a s e s  o f  f e r r y  

t e r m i n a l  f a c i l i t i e s  u n d e r  A O  1 9 . 6 0 . 0 1 0 ;  o r  c o n t r a c t s  o f  

t h e  d e p a r t m e n t  o f  f i s h  a n d  g a m e  f o r  n o n - p o i n t - t o - p o i n t  

f l i g h t s  r e q u i r i n g  s p e c i a l i z e d  f l y i n g  a n d  p i l o t i n g  s k i l l s .

E x c e p t  f o r  A S  3 6 . 3 0 . 7 0 0 - 3 6 . 3 0 , 8 9 5 ,  t h i s  c h a p t e r  d o e s  n o t  

a p p l y  t o  c o n t r a c t s  b e t w e e n  t w o  o r  m o r e  a g e n c i e s ,  t h e  s t a t e  

a n d  i t s  p o l i t i c a l  s u b d i v i s i o n s ,  o r  t h e  s t a t e  a n d  o t h e r  

g o v e r n m e n t s .

S e c .  3 6 . 3 0 . 8 6 0 .  U n l e s s  d i s p l a c e d  b y  t h e  p a r t i c u l a r  

p r o v i s i o n  o f  t h i s  c h a p t e r ,  a l l  o t h e r  p r i n c i p l e s  o f  l a w  a n d  

e q u i t y  s h a l l  s u p p l e m e n t  t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r .

S e c .  3 6 . 3 0 .  8 7 0  . R e g t i l a t i o n s  tinder t h i s  c h a p t e r  s h a l l  b e  

a d o p t e d  i n  a c c o r d a n c e  w i t h  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  

A c t .  R e g u l a t i o n s  a p p l i c a b l e  t o  p r o c u r e m e n t s  o f  

c o n s t r u c t i o n  o r  p r o c u r e m e n t s  f o r  o r  d i s p o s a l  o f  p r o p e r t y



o f  t h e  s t a t e  e a u i p m e n t  f l e e t  s h a l l  b e  a d o p t e d  b y  t h e  

c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  o n l y  a f t e r  c o n s u l t a t i o n  

w i t h  t h e  c o m m i s s i o n e r  o f  t r a n s p o r t a t i o n  a n d  p u b l i c  

f a c i l i t i e s .

S e c .  36 . 30 . 8 8 0  . T h i s  c h a p t e r  r e c r u i r e s  a l l  p a r t i e s  

i n v o l v e d  i n  t h e  n e g o t i a t i o n ,  p e r f o r m a n c e ,  o r  

a d m i n i s t r a t i o n  o f  s t a t e  c o n t r a c t s  t o  a c t  i n  g o o d  f a i t h .

S e c .  3 6 . 3 0 . 8 9 0 .  I f  a p r o c u r e m e n t  i n v o l v e s  t h e  e x p e n d i t u r e  

o f  f e d e r a l  f u n d s  o r  f e d e r a l  a s s i s t a n c e  a n d  t h e r e  i s  a 

c o n f l i c t  b e t w e e n  a p r o v i s i o n  o f  t h i s  c h a p t e r  o r  a 

r e g u l a t i o n  a d o p t e d  u n d e r  a p r o v i s i o n ,  t h e  f e d e r a l  s t a t u t e  

o r  r e g u l a t i o n  s h a l l  p r e v a i l .

S e c .  3 6 . 3 0 . 9 0 0 .  T h i s  c h a p t e r  d o e s  n o t  m o d i f y ,  a m e n d ,  o r  

a l t e r  l a w s  r e g a r d i n g  p r e f e r e n c e  f o r  A l a s k a  f o r e s t  p r o d u c t s  

o r  p r e f e r e n c e  t o  p r o d u c e r s  o r  d e a l e r s  i n  A l a s k a ,  e x c e p t  a s  

p r o v i d e d  i n  A S  3 6 . 3 0 . 1 7 0 ( b )  a n d  ( c ) .

S e c .  3 6 . 3 0 . 9 1 0 .  T h i s  c h a p t e r  d o e s  n o t  p r e v e n t  p u r c h a s i n g  

t h r o u g h  t h e  g e n e r a l  s e r v i c e s  a d m i n i s t r a t i o n  a s  p r o v i d e d  b y  
l a w .

S e c .  3 6 . 3 0 . 9 2 0 .  S u s p e c t e d  a n t i c o m p e t i t i v e  p r a c t i c e s  a r e  

t o  b e  r e p o r t e d  t o  t h e  a t t o r n e y  g e n e r a l .

S e c .  3 6 . 3 0 . 9 3 0 .  I n  a d d i t i o n  t o  p e n a l t i e s  p r e s c r i b e d  f o r  

u n e t h i c a l  c o n d u c t ,  c i v i l  a n d  c r i m i n a l  p e n a l t i e s  a r e  

p r o v i d e d  f o r  v i o l a t i o n s  o f  t h i s  c h a p t e r .

S e c .  3 6 . 3 0 . 9 4 0 .  T h e  a t t o r n e y  g e n e r a l  o n  b e h a l f  o f  t h e  

s t a t e  s h a l l  e n f o r c e  t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r * ,

S e c .  3 6 . 3 0 . 9 9 0 .  D e f i n i t i o n s .

S e c .  3 6 . 3 0 . 9 9 5 .  T h i s  c h a p t e r  m a y  b e  c i t e d  a s  t h e  S t a t e  

P r o c u r e m e n t  C o d e .

S E C T I O N  3 t h r o u g h  S E C T I O N  66 a m e n d  o t h e r  A l a s k a  s t a t u t e s  

t o  r e f l e c t  t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r .

S E C T I O N  6 7 .  T h e  c o m m i s s i o n e r  m u s t  r e p o r t  t o  t h e  

l e g i s l a t u r e  b y  D e c e m b e r  1, 1 9 8 7 ,  c o n c e r n i n g  p r o c u r e m e n t s  

b y  s t a t e  a g e n c i e s  d u r i n g  t h e  f i r s t  6 m o n t h s  o f  1 9 8 7 .

S E C T I O N  6 8 .  T h e  c o m m i s s i o n e r  o f  a d m i n i s t r a t i o n  s h a l l  

a d o p t  t h e  r e g u l a t i o n s  r e q u i r e d  u n d e r  rhi<= c h a p t e r  b y  

J a n u a r y  1, 1 9 8 7 .



SECTION 6 9 .  T h i s  i s  t h e  r e p e a l e r  s e c t i o n .

S E C T I O N  7 0 .  S e c t i o n  6 8  o f  t h i s  A c t  t a k e s  e f f e c t  

i m m e d i a t e l y .

S E C T I O N  7 1 .  E x c e p t  a s  p r o v i d e d  i n  s e c .  70 ,  z h i s  A c t  t a k e s  
e f f e c t  J a n u a r y  1, 1 9 8 7 .



A L A S K A  C H A P T E R

T H E  A S S O C I A T E D  G E N E R A L  C O N T R A C T O R S  O F  A M E R I C A

O N

P R O C U R E M E N T  P R A C T I C E S  A N D  P R O C E D U R E S  

S B  3 4 1



AGC-Alaska on behalf of oup over 800 memoer firms apor e d a te s  the opportunity 

to comment on S3 341. Following our general comments are some more sp e c if ic  

comments re la ting  to p a r t ic u la r  sections of the b i l l .

In general, we applaude the le g is la tu re  and drafters  for using “The Model 

Procurement Code fo r State and Local Governments" published by the American 

3ar Association as a b a s is .  The thousands of hours and d if fe ren t  perspectives 

represented by that document cannot ea s i ly  be duplicated. Fo.' the same reason 

deviations from the “Model Procurement Code" (MPC) should be sc ru t in ized .

One deviation from the MPC O' great concern to the AGC 1s the required naming 

of subcontractors at bid subm itta l. The impact of th is  proposed requirement 

would oe su b stan t ia l .  Accordingly, we have addressed our concerns on that 

<ssue separate ly .

Mother major deviation fron the MPC 1s the elimination of the State 

Procurement Po licy  O ff ice . As stated 1n the MPC commentary at page 9:

A major conceptual bas is  of the Code, the separation of policymaking and 

operational functions , 1s best achieved through the establishment of an 

independent policy body such as the CState] Procurement Po licy  Office 

suggested above. This Section provides for placement of the Po licy  

O ff ice  e ith e r  as an independent entity  within the executive branch of 

the government or within an ex isting  department of government such as 

General Serv ices , Finance, or Administration. Placement 1n the 

executive branch as a separate en tity  Is  ths preferred arrangement as 1t 

would further ensure the professional In tegrity  of th is  Important
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policymaking body, and appropriately elevate the en tire  procurement 

process 1n the public sector,

Under the MPC 1t 1s the Po licy  O f f ic e 's  responsib il ity  to promulgate 

regu lations. Under the b i l l  the Commissioner of Administration, I . e .  central 

Procurement O ff ice r  w i l l  promulgate regulations.

The principal of vesting the regulatory function in a policy o f f ic e  without 

l in e  authority over Individual procurement actions 1s fundamental to the 

MPC. elimination of the Po licy  O ff ice  no longer separates the po licy  making 

from the day to day operation of tho procurement process.

Perhaps the most Important aspect of procurement requiring the separation of 

procurement policy from day to day procurement operation i s  the promulgation 

of regulations providing for adjustments 1n p rice , time of performance or 

otner contract provis ions. U t i l iz a t io n  of a state policy o f f ic e  can Insure 

the development of f a i r  construction contract provisions. F a ir  construction 

documents avoid l i t ig a t io n  and encourage reputable contractors to bid 

p ro jects . Often times, tunnel v is ion  by unenlightened public procurement 

o f f i c i a l s  bring about contract provisions which unfa ir ly  a l lo ca te  r i s k  and 

increase l i t ig a t io n  between the p a rt ie s .

In drafting the MPC the drafters obviously discussed th is  problem and arrWed 

at the solution expressed in MPC § 2-101 and S 5-401. Requiring tho 

Procurement Policy O ffice to address contract provisions re la t in g  to changes, 

va ria t ions In estimated quantit ies and d iffe ren t  s ite  co n c it ie rs  provides for 

broad input on th is  important policy related contract provis ion . Accordingly,
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AGC-Aiaska recommends the creation of a Procurement Po licy  O ff ice  comprised of 

three menfcers who have demonstrated s u f f ic ie n t  business and professional 

experience. (See MPC S 2-101(1) & (2) [A lte rn a tive  A].

Our second comment re la tes  to the overa ll structure of the b i l l .  The MPC 

recognizes construction as unique to the procurement process and devotes a 

separate a r t i c le  (A r t ic le  5) to the procurement of construction and re lated 

se rv ice s .  The b i l l  does not devote a separate a r t i c le  to construction ;

Instead SB 341 normally prefaces an a r t i c le  as re la t in g  only to construction .

This 1s a mere d ifference of opinion 1n drafting techniques; however, the 

special attention devoted to construction procurement by the d ra fte rs  of the 

MPC is  1 os - In SB 341.

One other broad area bears discussion at th is  time. A s ig n if ic a n t  portion of 

public construction In Alaska 1s procured with state d o lla rs  by p o l i t ic a l  

subdivisions of the state and other "grant" rec ip ien ts . AGC-Alaska strongly 

recommends that th is  committee propose le g is la t io n  requiring any grant or 

appropriation rec ip ien t to u t i l i z e  procurement practices consistent with th is  

Procurement P ractices  and Procedure Act and I t s  regulations.
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S S E l l B D  6 *  S » E i i S D  CSOOSQtf a n g  Bfcgmmfnda t iOQf

S e c t i o n  1 ( S i m i l a r  t o  MPC 3 1 -101)

R e c o m m e n d a t i o n :  E l i m i n a t e  S u b s e c t i o n  ( 9 ) ,  Cpage  1, l i n e
2 9 ,  p a g e  2 ,  l i n e  1-23

Comment :  A GC -A la s k a  - f a i l s  t o  u n d e r s t a n d  t h e  r a t i o n a l e

f o r  t h e  i n c l u s i o n  o-f a f f i r m a t i v e  a c t i o n  l a n g u a g e  i n  a 

p r o c u r e m e n t  a c t .  AGC-A laska  i s  o p p o s e d  t o  a ny  s p e c i a l  

p r e f e r e n c e  p r o c u r e m e n t  p r o g r am  b a s e d  on r a c e ,  s i z e ,  s e x ,  

r e s i d e n c y  o r  a n y  o t h e r  f a c t o r  i r r e l e v a n t  t o  t h e  c o n t r a c ­

t o r s  a b i l i t y  t o  p e r f o r m .  The b e s t  way t o  e n s u r e  

d i s c r i m i n a t o r y  f r e e  p r o c u r e m e n t  i s  c o m p e t i t i v e  s e a l e d  

b i d d i n g .  Any o t h e r  me thod  a l l o w s  f o r  p o s s i b l e  d i s c r i ­

m i n a t i o n .

S e c t i o n  3 6 . 3 0 . 0 0 5  ( S i m i l a r  t o  MPC 3 2 - 3 0 1 )  Coage  2 ,  l i n e  63 

R e c o m m e n d a t i o n :  M od i f y  by p r o v i d i n g  f o r  a " P o l i c y

O f f i c e "  a s  i n  t h e  MPC a d d i t i o n a l l y  t h e  b i l l  s h o u l d  b e  

m o d i f i e d  t o  r e f l e c t  t h i s  f u n d a m e n t a l  c h a n g e .

Comment :  S e e  p r e v i o u s  g e n e r a l  c om m en t s  on " P o l i c y

O f f i c e "

S e c t i o n  3 6 . 3 0 . 0 1 5  Cpage  5 ,  l i n e  93

R e c o m m e n d a t i o n :  D e l e t e  n a r t  o f  <e)
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Commenti  The A l a s k a  R a i l r o a u  C o r p o r a t i o n  s h o u l d  a b i d e  

by t h e  l if f l? p r o c u r e m e n t  c o d e  and r e g u l a t i o n s  a s  t h e  r e s t  

o-f t h e  s t a t e .

S e c t i o n  3 6 . 3 0 . 0 2 0  and  3 6 . 3 0 . 0 3 0  Cpage 5, l i n e  15 -261

R e c o m m e n d a t i o n :  D e l e t e  " c o n s t r u c t i o n . "  Add new s e c ­

t i o n  t r a n s f e r r i n g  a u t h o r i t y  t o  c o n t r a c t  f o r  c o n s t r u c ­

t i o n  o f  p u b l i c  w o r k s  f o r  l e g i s l a t u r e  o r  c o u r t  s y s t e m  

t o  DCT/PF s u b j e c t  t o  t h i s  a c t  and i t s  r e g u l a t i o n s .  

Comment:  The c o u r t  s y s t e m  and t h e  l e g i s l a t u r e  a r e  n o t

i n  t h e  b u s i n e s s  o f  p r o c u r i n g  c o n s t r u c t i o n  and  t h e  f u n c ­

t i o n  s h o u l d  b e  t r a n s f e r r e d  t o  DOT/PF. T h i s  w i l l  a v o i d  

a r g u m e n t s  o v e r  t h e  " s u b s t a n t i a l  s i m i l a r i t y "  o f  p r o ­

c e d u r e s  a d o p t e d  by  l e g i s l a t i v e  c o u n s e l  o r  t h e  S u p r em e  

C o u r t .

S e c t i o n  3 6 . 3 0 . 3 5 0  Cpage  5 1 ,  l i n e  20 " g r a n t s " !

R e c o m m e n d a t i o n :  Add new s e c t i o n  r e q u i r i n g  a n y  g r a n t  o r

a p p r o p r i a t i o n  r e c i p i e n t  t o  a d o p t  p r o c e d u r e s  t D  g o v e r n  

t h e  p r o c u r e m e n t  o f  s u p p l i e s  and s e r v i c e s  t h a t  a r e  s u b ­

s t a n t i a l l y  e q u i v a l e n t  t o  t h e  p r o c e d u r e s  p r e s c r i b e d  by 

t h i s  c h a p t e r .  R e q u i r e  DOT/PF t o  c o n t r a c t  f o r  c o n s t r u c ­

t i o n  o f  any  p u b l i c  work  * r  any  g r a n t  r e c i p i e n t .

Comment:  P r o c u r e m e n t  p r o b l e m s  a r e  n o t  l i m i t e d  t o  s t a t e
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g o v e r n m e n t .  I f  s t a t e  d o l l a r *  a r e  s p e n t  b y  o t h e r *  t h e n  

s i m i l a r  s a f e g u a r d *  on p r o c u r e m e n t  wi t h  t h o s e  s t a t e  

d o l l a r *  s h o u l d  b e  i n s t i t u t e d .

S e c t i o n  3 6 . 3 0 .  130  ( S o u r c e  MPC § 3 . 2 0 2 ( 3 ) )  C p a g e  13, l i n e  8 -93  

R e com m end a t i  on j R§9y i . r e  p u b l i c a t i o n  i n  a s i a j e w i . c j e  

n ew s p a p e r  o f  g e n e r a l  c i r c u l a t i o n  c a l c u l a t e d  t o  r e a c h  

p r o s p e c t i v e  b i d d e r s .

S e c t i o n  3 5 . 3 0 .  1 60  ( S o u r c e  MPC i  3 - 2 0 2 ( 6 ) )  C p a g e  14, l i n e  2 4 -  
253

Comment St R e c o m m e n d a t i o n :  AGC-Alaska f a i l s  t o  unde r—

s t a n d  t h e  q u a l i f y i n g  l a n g u a g e  " u n l e s s  t h e  d e l a y  was d u e  

tD an e r r o r  o f  a s t a t e  em p l o y e e  d i r e c t l y  r e s p o n s i b l e  f o r  

o p e n in g  t h e  b i d s "  c o n t a i n e d  i n  ( a ) .  T h i 3  may l e a d  t o  

i n c r e a s e d  b i d  p r o t e s t s  and  a c c o r d i n g l y  we r e c om m end  

d e l e t i n g  t h e  l a n g u a g e .

S e c t i o n  3 6 . 3 0 .  1 90  U  3 6 . 3 0 . 2 0 0  Cpage 16, l i n e  8 St p a g e  16, 
l i n e  163

Comment: A G C -A l a s k a  c o n t e s t s  t h a t  m u l t i  s t e p  s e a l e d  b i d ­

d in g  and  c o m p e t i t i v e  s e a l e d  p r o p o s a l s  s h o u l d  n o t  b e  u s e d  

f o r  c o n s t r u c t i o n .  The p r o h i b i t i o n  s h o u l d  b e  s t a t e d  i n  

t h e  d o c u m e n t .
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S e c t i o n  3 6 . 3 0 . 3 0 0  Cpage  22 ,  l i n e  33

R e c o m m e n d a t i o n i  Add t h e  •fo l lowing l a n g u a g e  " s o l e  s o u r c e  

p r o c u r e m e n t s  may n o t  b e  u s e d  f o r  c o n s t r u c t i o n . ”

Comment i  F a i r n e s s  and  p u b l i c  a c c o u n t a b i l i t y  r e q u i r e s  

c o m p e t i t i v e  b i d d i n g .

S e c t i o n  3 6 . 3 0 . 4 3 0  ( S o u r c e  MPC § 5 -401  & § 6 - 1 0 1 )  Cpage  2S ,
l i n e  193

Comment and  R e c om m en d a t i o n  1: Many o f  t h e  p r o v i s i o n s  o-f

t h i s  s e c t i o n  r e l a t e  o n l y  t o  c o n s t r u c t i o n  c o n t r a c t s .  To 

a v o i d  c o n f u s i o n  t h e  MPC s e p a r a t e d  c o n s t r u c t i o n  c o n t r a c t s  

ana  s u p p l y  and  s e r v i c e  c o n t r a c t s .  S e e  MPC § 5 -401  and  § 

6 - 1 0 1 .  AGC -A la sk a  r e c om m end s  f o l l o w i n g  t h e  s e p a r a t i o n  

u t i l i z e d  by  t h e  MPC.

S e c t i o n  3 6 . 3 0 . 5 8 0  Cpage  33 ,  l i n e  233

R e c o m m e n d a t i o n :  A d v i s e  p r o t e s t a n t  o f  r i g h t  t o  a p p e a l .

S e c t i o n  3 6 . 3 0 . 5 9 0

R e c om m en d a t i o n  1: Cpage 34 ,  l i n e  203 U t i l i z e  P r o c u r e ­

ment a p p e a l s  B o a r d  r a t h e r  t h a n  t h e  c o m m i s n i o n e r . S e e  

MPC 3 9 - 5 0 1 .

R e c om m en d a t i o n  2 :  Cpage 34 ,  l i n e  253 5  d a y s  t o  f i l e  an

a p p e a l  i s  t o o  s h o r t ;  a minimum o f  10 i s  r e c om m end e d .
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S e c t i o n  3 6 . 3 0 . 6 2 0 ( b > Cpage 37 ,  l i n e  1? ]

R e c o m m e n d a t i o n t  30 d a y s  i n s t e a d  o f  90 d a y s  t o  i s s u e  a 
d e c i s i o n .

Comment i  30 d a y s  t o  I s s u e  d e c i s i o n  i s  s u f f i c i e n t  t i m e .

S e c t i o n  3 6 . 3 0 . 6 3 0 - 6 3 0  Cpage 39 ,  l i n e  10]

R e c o m m e n d a t i o n  I t  A pp e a l  s h o u l d  b e  t o  P r o c u r e m e n t  

A p p e a l s  B o a r d .

R e c o m m e n d a t i o n  2 j Add r e m e d i e s ,  i n t e r e s t ,  a nd  w a i v e r  o f  

s o v e r e i g n  im m u n i t y  s e c t i o n s  c o n t a i n e d  i n  MPC § 9 -2 02}

§ 9 - 2 0 3 ,  § 9 - 3 0 1 ,  and  § 9 - 4 0 1 . 1
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D a t e  referred: 5/ 2/ 86

HOUSE 
COMMITTEE REPORT

K T _ F I N A N C E  
F U R T H E R  R E F E R R A L S :

DATE:

JUDICIARY ... .. C S S B  3 4 1 ( J u d ) a m
T h e  ___________________ C o m m i t t e e  h a s  c o n s i d e r e d

"An A c t  r e lating to s t a t e  p r o c u r e m e n t  p r a c t i c e s  and p r o c e d u r e s ;  and 
p r o v i d i n g  for an e f f e c t i v e  date . "

a n d  recommends:

[ ] do p a s s

[ ] do n o t  p a s s

[ ] do p a s s  w i t h  a t t a c h e d  a m e n d m e n t ( s )

[ ] no r e c o m m e n d a t i o n

[ ] replace w i t h ________________________________________ [ ] s a m e  t i t l e

[ ] n e w  t i t l e

and r e c o m m e n d s  ___________________________________

[ ] further r e f e r r a l  t o  t h e  _____________ ‘________________________ C o m m i t t e e

a n d  attaches: [ ] l e t t e r  o f  i n t e n t
[ ] f i r s t  f i s c a l  n o t e
[ ] n e w  f i s c a l  n o t e
[ ] z e r o  f i s c a l  n o t e



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

REQUEST

Title P rocu rem ent P r a c t i c e s
 and P ro c edu re s_________________

Sponsor: . R u le s  bv Request___________
Requestor: J iaus£ ...Jn riic ia ry___________
Dateof Request: 5 / 9 / 8 6  _____________

Revision Date
5 /9 /8 6

Bill/Resolution N o . : HCS-CSSB-341 (Jud )
F ISCAL DETA IL______________________
A p -n rvA fW ^ - U n i v e r s i t y  o f  A l a s k a  

BRU ; _________ U n i v e r s i t y  o f  A la sk a

Components :,

EXPENDITURES/REVENUES (Thousands of Dollars)
OPERATING FY 86 FY 87 FY 88 FY 89 FY 90 FY 91

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

0

n - * •
n

r\
U

“ 0
TOTAL OPERATING 0

CAPITAL

REVENUE

FUNDING (Thousands of Dollars)
GENERALFUND 
FEDERAL FUNDS 
OTHER 

TOTAL

0

®

0

___ 0_______

POSITIONS :
FULL-TIME
PART-TIME
TEMPORARY

n •

n
n

ANALYSIS : Attach a separate page if necessary
The J u d ic ia r y  HCS d e la y s  th e  e f f e c t i v e  d a te  u n t i l  FY88 , so  the  o n ly  im p lem en ta t io n  
c o s t s  in  FY87 a r e  r e g u l a t i o n  d r a f t i n g  and h e a r in g s ,  which w i l l  be in c o r p o r a t e d  in t o  
the  e x i s t in g  Board  o f  Regents meeting s c h e d u le .  The re  w i l l  be c o s t s  t o  a d m in i s t e r  
th e  new p r o v i s i o n s  i n  FY88; th e se  c o s t s  w i l l  be p r e s e n te d  i n  the  U n i v e r s i t y ' s  FY88
bi £ L e? U eS t ' B r ia n  Rogers 4 7 4 -7 5 9 3Prepared by. ------------------------------------------— -----------------------------------------Phone:
Divisk*: U n i v e r s i t y  of A l a s k i  ____________________  D a ( c ; _ 5 / 9 / 8 6 "

Approved by Commissioner: — ~/v^ >7—
Agency:____________U n i i f e f s i t y  o f  A la s k a

f o r  Sherman C a r t e rnatP- 5 / 9 / 8 6

Distribajion (by Agency preparing fiscal note): 
Legjsfalive Finance 
Legislative Sponsor 
Requestor
Office of Management tind Budget 
Impacted Agency(ies) page . of 10/25/85



REQUEST
Revision Date {^.Y 1 1 1?S6

FISCAL DETAIL

STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Bill/Resolution N o . : HCS-CSSB-341____________
TiUc: J\n Act re lating to state_______
procurement practices and prpcedwesi
f±  • d a t e ................................
ponsor: Rules/Governor _______

Requestor 
Date of Request:.

AE.^ryAffrn^i• U n ivers ity  of Alaska 
BHU: Statewide Programs___________

Components;.

OPERATING FY 86 FY 87 FY 88 FY 89 FY 90 FY 91
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

5 5 . 8 6 2 .8 6 5 .9 6 9 .2 7 2 .7
3 . 0 _____3.2 ... 3.3 .. .. 3.5 . 3-7

. . . . 120.7 126 7 15. . n 1.30.7oo 0 . 0 0 . 0 0 . 0 0 . 0
1 4 .6 0 . 0 0 . 0 0 . 0 0 . 0

1 TOTAL OPERATING 18 6 .7 — 1 2 £ J — J2Q5.7 . 2 1 6 .1

CAPITAL

REVENUE

FUNDING : (Thousands of Dollars)
GENERAL FUND 
FEDERAL FUNDS 
OTHER
TOTAL

192.3 186.7 195.9 205.7 216.1

i y ^ . j 18B.7 i9b .y 205.7 ' £ ib . 1

POSITIONS :
FULL-TIME
PART-TIME
TEMPORARY

2 . 0 2 . 0 2 . 0 2 . 0 2 . 0

ANALYSIS : Attach a separate page i f necessary
See attached.

Prepared by : ■ ..Rogers ■ ....  --------------------------------------------- Phone: fl7 4 - . 59? . . .
Division: U n ive rs ity  ot Alaska Dale. May 1, 18Ub

Approved by Commissioner-: f a 3Acencv- Uni v e r s f t / o t  fll&fika
Cf* Datfi • MaV 1, 1986

Agency
Distribution (by Agency preparing fiscal note):

Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget - '
Impacted Agency(ies) page   o f ___ —  10/25/85



Analysis for impacts on University of Alaska of HCS-SB-341

HCS-SB-341

Personal Services

One procurement clerk - Range 75 § 26,582
One olerk/typist - Range 72 20,114
Staff Benefits 13.075

Total $ 59,771

Travel $ 3,000

Contraotual

Legal services - regulations, procedures $ 17,500
Advertising

eat. 300 additional bids 0 $275/3 papers 82,500
Telephone 2,200
Reproduction/postage

Additional cost3 for all RFP3 12.500

Total $114,900

E q u i p m e n t

Associated with new positions $ 5,800

C omputer.equipment/aoftware 8.800
Total $ 14,600

Total $192,271

Page 2 of 2



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

REQUEST
Revision Date:

FISCAL DETAIL
Bill/Resolution N o . : C S  S B  3 4 1  (Fin)

Title : A c t  r e l a t i n g  t o  s t a t e  “
p r o c u r e m e n t  p r a c t i c e s  & p r o c e d u r e s

Agency Affected: S e D t  o f  A d m i n i s t r a t i o n  
B R U : G e n e r a l  S e r v i c e s  h S u p p l y

Sponsor: R u l e s  b v  R e q u e s t
Requestor:_________________________
Date of Request:,

Components : P ’a b a s i n g .

EXPENDITURES/REVENUES : (Thousands of Dollars)
O P E R A T I N G F Y  36 F Y  37 F Y  38 F Y  39 F Y  90 F Y  91

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
lan d &. structures
GRANTS, CLAIMS 
MISCELLANEOUS

T O T A L  O P E R A T I N G 3 5 0 . 0 3 6 7 . 5 3 3 5 . 9  . 4 0 5  . 2 4 2 5 . 4

CAP I T AL 1
REVENUE

FUNDING : (Thousands o f Dollars)
G ENERALFUND 
FEDERAL FUNDS 
OTHER 
TOTAL

3 5 0 . 0 3 6 7  .5 3 8 5  . 9 4 0 5 . 2 4 2 5 . 4

3 5 0  . n 3 6 7 . 5 .3 8 5 . .9 .. <105 . 7 -

POSITIONS :
FULL-TIME
PART-TIME
TEMPORARY I

ANALYSIS : Attach a separate page if necessary

Dro»viro.t hi#■ S e n a t o r  J a n  F a i k s ,  C o - c h a i r m a n ^  

Division • ' S e n a t e  F i n a r . c e  C o m m i t t e e  * \

Approved by Commissioner: 
Agency:

\

Distribution iby Agency preparing fiscal npie*; 
Lejislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget:
Impacted Agency(ies) page. ot

Phone : 
Date: _
Date:  _

4 6 5 - 4 5 2 3
4 /  1  /  6 6

10/25/85



Revision Date: —
R E Q U E S T  . FT S C .' u  D E T A IL  ______

Bill/Resolution N £ S S3 341 ( J u d ) ___________  Agency AfTectod: D1J D1 i C S a fe ty
Title :State Procurement Practices-   qrlt : Admi ni s t ra t i  on_________

STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Sponsor :  Rules Committee Components :
Requestor: in te r im  Comm, on Procurement ___________
Date or Request: 1 /1 6 /8 6 ______________________________________

EXPENDITURES/REVENUES : (Thousands of Dollars)
O P E R A T I N G F Y  36 | FY 37 FY 38 rY 39 I FY 90 I FY 9 1

PERSONALSER VICES 0 1 0 o 0 1 0 1 0
TRAVEL 1 1 1 I
CONTRACTUAL 1 1 •
SUPPLIES I i
EQUIPMENT I 1 i '
L A N D  &  STRUCTURES • i i i ■
GRANTS. CLAIMS i i i i i

MISCELLANEOUS 1 1 i i i

T O T A L  OPF.R . \ TING 0 1 0 0 0 , 1  0 i U

R E V E NUE

FUNDING : (Thousands of Dollars)
GENERAL FUND 0 i 0 0 1 o 1 0 i 0
FEDERALFUNDS ! 1 1 1 1
'OTHER i r  ■ i i i
TOTAL l i t  i i

POSITIONS :
FULL-TIME
PART-TIME
TEMPORARY

1 1 1 1 1
I I I  I I
1 1 1 1 1

ANALYSIS : Attach a separate page if necessary

Preparedby: S id  LaMonic a .  A dm in is t ra t iv e  O f f i c e r  ?,inn„ . 465 - 4 ^ 8
D iv is io n :/ P u b l ic  S a fe ty ------------------------------  _-------  n.-uo- i / i b / d b

Approved by Commissioner/)^/ Date: / - 7 )  J3- -A (-
Agency: Pub! 1C Safer/ ~ V^ ---

Distribution toy Agency preparing tiscat no:e,':
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget
Impacted Agency(ies) page-------  o f ------- 10/-5/35



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date: ---------------
REQUEST ________________  FISCAL DETAIL___________________________
Bill/Resolution N o . : CS S B  3 4 1  ( J u d  ) Agency Affected: D e p t  of T r a n s p o r t a t i o n
Tide: r o i l i n g  t o  gt-.arg  B R u .________  a n d  P u b l i c  F a c i l i t i e s

p r n r ’irpmonf. p r a c t i c e s  & p r o c e d u r e s

sP°n s o r : -----Rn . l.p .q .hy __________ Components : _______________________________Requestor:_________________________________________________________________________________
Date of Request: ___________________________________________

EXPENDITURES/REVENUES : (Thousands of Dollars)
O P E R A T I N G F Y  36 F Y  37 F Y  38 F Y  39 FY 90 F Y  91

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES

EQUIPMENT
L A N D  &  STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

T O T A L  O P E R A T I N G 0 0 0 . 0 0

C A P I T A L 0 0 0 0 0

R E V E N U E n 0 0 0 0

FUNDING : (Thousands of Dollars)
G E N E R A LF U N D  
FEDERAL FUNDS 
OTHER 
TOTAL f) ------ Q---- j} n — L.

POSITIONS :
FULL-TIME
PART-TIME
T E M P O R A R Y

ANALYSIS : Attach a separate page if necessary

%rPrepared by: S e n a t o r  J a n  F a i k s ,  Co-chairman---'
Division: S e n a t e  F i n a n c e  C om m itc e e  ^ \ .

' IApproved by Commissioner: 
Agency: ________________
Distribution (by Agency preparing itscai note;: 

Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies) page, of

Phone:, 
Date: _

4 6 5 4 5 2 3

Date:

10/25/85



STATE o f  ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date: ----------

R E Q U E S T  F I S C A L  D E T A I L ____________________________

Bill/Resolution N c . : C S  S B  3 4 1  ( J u d )  Agency Affected: D e p t  o f  E n v i r o n m e n t a 1

Tide: Ar-t- n o  h o  s t a t e  g R U :___________C o n s e r v a t i o n

 p m r n r e m e n t  p r a c t i c e s  s p r o c e d u r e s __________________________________________

SPcnsor: — Rn.lpq b y  R e q u e s t ____________  Components :_________________________________
R e q u e s t o r ______________________________________________

Date of Request: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  ______________________________________________

E X P E N D I T U R E S / R E V E N U E S  : (Thousands of Dollars)

O P E R A T I N G FY 36 F Y  37 F Y  33 F Y  39 F Y  90 F Y  91

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
L A N D  A  STRUCTURES
CRANTS, CLAIMS
MISCELLANEOUS

T O T A L  O P E R A T I N G 0 0 n . ______2____ .0

C A P I T A L 0 0 0 0 0

REVENUE 0 0 0 0 0

FUNDING : (Thousands of Dollars)
GENFRALFUND
FEDERAL FUNDS
OTHER
TO TAL n r. n n

P O S I T I O N S  :

FULL-TIME
PART-TIME
TEMPORARY

A N A L Y S I S  : Attach a separate page if necessary

- a  y
Prepared by: S e n a t o r  J a n  F a i k s ,  C o - g h a i r m a j n 1 Phone:
Division : ______S e n a t e  F i n a n c e  C o m m i t t e e  >•>'■________ Da(fi. _

\
Approved by Commissioner: ________________________________ !__________ Date: .

Agency: ______________________________________________________________

Distnbuuon (by Agency preparing fiscal note;:

Legislative Finance 

Legislative Sponsor 

Requestor

Office of Management and Budget

Impacted Agency(ies) page_____  o f _____

4 6 5 - 4 5 2 3

4 / 1 / 3 6
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STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date:
R E Q U EST  FISCAL DETA IL_________________
BiliyResolution N o . : C S  S B  3 4 1  (J u d  ? Agency Affected• D e o t  o f  N a t u r a l  R e s o u r c

Tide: A c t  r e l  a t i n o  to  s t a t e  n o n -  M a n a g e m e n t  9 A d m i n i s t r a t i o n

sP°nS0r: - R l l l a a  by. R e q u e s t  Components : A d m i n i s t r a t i v e  S e r v i c e s
Requestor:______________________________________ ______________________________________________

Date of Request:________________________________  ______________________________________________

EXPEND ITURES /REVENUES  : (Thousands of Dol lars)
OPERATING FY 36 FY 37 FY 38 FY 89 FY 90 FY 91

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 0 U i U U

CAPITAL

REVENUE

FUNDING : (Thousands o f  Dol lars)
GENERALFUND 
FEDERAL FUNDS 
OTHER 
TOTAL U U 0 -------- Q 0
POSITIONS :
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS : Attach a separate page if necessary

A /Prepared by: S e n a t o r  J a n  F a i k s .  C o -c h a i rm an . ' .1' Phnn» • 4 6 5 - 4 5 2 3
Division: S e n a t e  F i n a n c e  C o m m i t t e e  < C______  Datc; 4 / 1 / 8 6 _________

Approved by Commissioner:     Date : _____________________
Agency:  i_______
Distribution (by Agcncv preparing fiscai note):

Legislative Finance 
Legislative Sponsor 
Requestor
Office of Mi tagement and Budget
Impac'ed Agency(ies) page_____ of ______  10/<.5/35



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date:
REQUEST
Bill/Resolution No.: C S  S 3  3 4 1  ( J u d  

Title I i r t 1 r  o 1 ,-t t  i n rj t o

FTSCAL DETAIL

p r n r ’!>-arnpni- p r a c t i c e s  & p r o c e d u r e s

AgencyAiTected: D e p t  p f  A d m i n l s t r a t i o n
3R(j. D i v  o f  A d m i n _ S e r v i c e s

SP°nsor :  hy RpqnpsrRequestor:__________________________
Components: A d m i n i s t r a t i v e  S e r v i c e s

Date of Request:.

EXPENDITURES/REVENUES : (Thousands of Dollars)
OPERATING FY 86 FY 37 FY 38 FY 39 FY 90 FY 91

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPUES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 0 0 oo

CAPITAL 0 0 0 0 1 0

REVENUE 0 0 0 0 0 J
FUNDING : (Thousands of Dollars)
GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL Q _ CL 0 L) 0
POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS : Attach a separate page if necessary

Prepared by: 
Division: _

E p n a t n r  J a n  F a i k s . C o - c h a i r m a n - ^  

S e n a t e  F i n a n c e  C o m m i t t e e  £

Approved by Commissioner: 
Agency: ________________
Distribution (by Agency prepming fiscal non*;; 

Legislative Finance 
Legislative Spot or 
Requestor
Office of Management and Budget 
Impacted Agency(ies) page.

\l

of

Phone 
Date: .
Date:

4 6 5 - 4 5 2 3
4 / 1 / 8 6

10/25/85



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Revision Dace : ---------------
REQUEST FISCAL DETAIL
Bill/Resoiutioa N o . : CS SB 3 4 1  (Jud) Agency . C o m m e r c e  & E c o n o m i c D e v

Title: Act* r e l a t i n g  t o  s t a t e  Rt m-  A l a s k a  S t a r e  H o u s i n g  A u t n o r i t y

_______ p r o c u r e m e n t  p r a c t i c e s  h p r o c e d u r e s

Sponsor R n 1 ag h v  R q o u e s t  • H o u s i n g  M a n a g e m e n t
Requestor:___________________________________ __________________________________________________
Dace of R e q u e s t : ___________________________________________

EXPENDITURES/REVENUES : (Thousands of Dollars)
O P E R A T I N G F Y  36 F Y  37 F Y  38 F Y  39 F Y  90 FY 91

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES

EQUIPMENT

L AND & STRUCTURES 1
GRANTS. CLAIMS T

MISCELLANEOUS •

T O T A L  O P E R A T I N G 0 0 . 0 0

CAPITAL n 0 0 0 0

REVENUE 0 0 0 0 0

FUNDING : (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER
TOTAL n n Q n

POSITIONS :
FULL-TIME 
PART-T. ME 
TEMPORARY

ANALYSIS : Auach a separate page if necessary

Prepared by:  S e n a t o r  J a n  F a i k s  , Co-chaiririarl Phnn>. '*6 5 - 4 5 2 3
Division . ’______ S e n a t e  F i n a n c e  C o m m i t t e e  AV-'T D atc. "  4/1/dfa

Approved by Commissioner: _______________________________
Agency :    _
Distribution (by Agency preparing meat r.cte;:

Legislative Fina-ce 
Legislative Sponsor 
Requestor
Office of Management and Budget
Impacted Agency(ies) page_____

Date:

10/25/85



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date :  ----------

R E Q U E S T  F I S C A L  D E T A I L ____________________________

Bill/Resoluiion N o . : C S S B  3 4 1  ( J u d )  Agency Affected: C o m m u n i t y  & R e a i o n a l A f  f a i r s

Tide: A c t  r e l a t i n g  to s t a t e   q r u  ; L o c a l  G o v t  A s s i s t a n c e ;

p r o c u r e m e n t  p r a c t i c e s  S p r o c e d u r e s C h i l d  A s s i s t a n c e ,  D i s o l a c e d
_____________________________________________  H o m e m a k e r s .  A d m i n  S u o n c r t

Sponsor : _QijT.es fry R s q U S S t ____________ Components • C r a n r s  A m j n .  r.h i ,
Requestor:------------------------------- -------------d j L a ^ l a c a d  HcnataaJcojss^ -
Date of Request: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  A d m i n  S e r v i c e s __________________ __

E X P E N D I T i ' E E S / R E V E N U E S  : (Thousands of Dollars)

O P E R A T I N G f y :< F Y  37 F Y  38 FY  39 F Y  90 F Y  91

PERSONAL SERVICES
TRAVEL
CONTRACrUAL
SUPPUES
EQUIPMENT

LA N D  & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

T O T A L  O P E R A T I N G 0 0 0 . 0 0

CAPITAL 0 0 0 1 0 0

R E V E N U E 0 0 0 0 0

F U N D I N G  : (Thousands of Dollars)

G E N E RA L F U N D  
FEDERAL FUNDS 
OTHER 
TOTAL Q. 0 0 n . .  .

P O S I T I O N S  :

FULL-TIME
PART-TIME
T E M P O R A R Y

A N A L Y S I S  : Attach a separate page i f  necessary

Prepared b y : 

Division: _

.  A  |/
rrmarr'S e n a t o r  J a n  F a i k s ,  C o - c h a i  

S e n a t e  F i n a n c e  C o m m i t t e e  < v M

Approved by Commissioner: 

Agency: _________________

Distribution (b y  A g e n cy  prepanng fiscal nod): 

Legislative Finance 

Legislative Sponsor 

Requestor

Office of Management and Budget 
Impacted Agency(ies) page. or

Phone 
Date:
Date:

4 6 5 - 4 5 2 3

' T7 i  / b o
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STATE OF ALASKA 19S6 LEGISLATIVE SESSION
FISCAL NOTE

REQUEST
3iIl/Resolution N o . : CSS3 341 (Dud) am
ment o ra c c ic e s ar.d o ro c eau re s ;  ana
n ro v id in a  f c r an e f f e c t i v e  aaca . ‘
Sponsor: rommit'tao hv Ppouest
Requestor: House 3 t a t e  A f f a i r s
Data of Request: '18/86

Revision Date:
FTSC.AL DETAIL
Agencv Affected: ?ubl i c
3 RU ■' DPS Admini s t r a t i  cn

Components :,

EXPENDITURES/REVENUES (Thousands of Dollars!
OPERATING PY 36 | F Y 3 7  | FY 33 I FY 39 FY 90 FY 91

PERSONAL SERVICES 1 1 1
TRAVEL 1 1
CONTRACTUAL 1
SUPPLIES 1 1 1 1
EQUIPMENT 1 1 1 1
LAND i  STRUCTURES l j 1
GRANTS. CLAIMS I 1 t i
MISCELLANEOUS 1 1 1 1
TO TAL OPERATING 0 1 0  | 0 | 0 o

CAPITAL I I I  1

REVENUE • i 

1 1.

FUNDING : (Thousands of Dollars)
GENERAL FUND 0 1 0 0 0 1 0 "O'
FEDERAL FUNDS 1 1 i l
OTHER 1 I 1 1
TOTAL 0 1 0 _______a _ 0 u i ^

P O S IT IO N S  :

FULL-TIME
PART-TIME
TEMPORARY

1 1 1
1 1 1
1 1 1

A N A L Y S IS  : Attach a separate page if necessary

Reviewinq the definition given for ‘'sole source procurements", it appears that this 
Department would need to write more RFP's. It does not require an additional person 
however, the overall service response time to the field Divisions will be aifec.ed.

^  V/Prsparedby: — Sid LaMornca-------------------------------------  Phone : 465-4j28___________

P ' ' Division : .. AH mi ni strati yp Sprvi r.es— r,   Date : 4/18/86

tireApproved by Commissioner: "7 f  Date :  ^  f  $ C )___________
Agency: P u b l ic __Safety_____________ 7/_____________________

Distribution (by Agency preparing fiscal note):
Legisln'ive Finance 
Legislauve Sponsor 
Requestor
Office of Management and Budget
Impacted Agency(ies) page-------  of _______ 1C/25/85



DEPARTMENT OF PUBLIC SAFETY

POSITION PAPER - CSSB 341 (Jud)am 

SUPPORT

April 13, 1986

CSSB 341 (Jud)am - An Act relating to scats procurement practices and
procedures; and providing for an effective date."

T’ne intent of the bill is to standardize procurement practices 
throughout State gc ernment.

The bill will accomplish the above intent by clearly indicating what is 
required of State government and by establishment of a Chief Procurement 
Officer to oversee the procurement operation.

Reviewing the definition given for "sole source procurements", it 
appears that this department would need to write more RFPs. It does not 
require an additional person; however, the overall service response time 
to the field Divisions will be affected.



May 7 , 1986

Lee C. Warnock 
813 ' D' Street 
A:ichorage, AK 99501

Honorable Senator Pa tr ick  Rodey 
Chairman Senate Ju d ic ia ry  Committee 
Pouch V
Juneau, AK 99811

Subject: SENATE BILL 341, STATE PROCUREMENT PROCEDURES

Dear Senator Podey,

Thank you fo r  sending me a copy of your proposed state  procurement 
le g is la t io n .  I have read most of the proposed le g is la t io n  and make my 
comments accordingly. Unfortunate ly , due to the press of business, I have 
not been as timely returning my comments as I had planned. Please forgive my 
tard iness .

In discussions with members of your s t a f f ,  I learned Senate B i l l  341 is  
approaching f in a l iz a t io n  in the House Ju d ic ia ry  Committee and therefore w i l l  
copy the Chairman of that committee with my comments. A lso , by copy of th is  
le t t e r  I w i l l  make my concerns known to other members of the House and Senate 
Ju d ic ia ry  Committees, and my Senator and Representatives.

I t  would appear Senate B i l l  341 has received a great deal of e f fo r t  and 
energy in order to e s tab lish  uniform procurement procedures fo r  Alaska. I 
support uniform procurement procedures fo r  Alaska and recognize th e ir  need 
but fee l SB 341 should receive additional work and review p r io r  to enactment. 
SB 341 appears to fo llow The Model Procurement Code fo r  State and Local 
Governments published by the Public Contract Law section of the American Bar 
Association . While th is  is  a good s ta rt in g  point, I feel that due to Alaskan 
conditions, Alaska should perhaps look to the Federal Acquis it ion Regulations 

FAR) as a more appropriate body of uniform procedures fo r  procurement. The 
ederal Acquis it ion Regulations are a time tested , and court tested body of 

ru le s ,  regulations and procedures that i f  followed should provide Alaska the 
est procurement at minimal cost with the leas t  bureaucracy. Some of the 

provisions within FAR are inappropriate to Alaska and should not be 
considered; and, where conditions unique to Alaska are not covered by FAR, SB 
341 should provide accord ingly . Notwithstanding the Senate Procurement 
Committee's great e f fo r t  in th is  proposed le g is la t io n ,  I recommend suspending 
any fu rth er attempts of passage u n t i l  at such time as SB 341 can be returi.ec



Senator Pa tr ick  Rodey 
May 7 , 1986 
Page 2 of 2

to the Senate Procurement Committee fo r  improvement along the l in es  of FAR 
and my attached c r i t iq u e .

I understand several agencies and organizations are now taking act ive  
opposition to th is  proposed le g is la t io n  and feel those comments should be 
considered as wel1.

I w i l l  endeavor to review the remainder of th is  b i l l  as time permits. 
Acknowledging the shortness of the le g is la t iv e  schedule, and recognizing the 
le g is la tu re  has b i l l s  of greater importance requiring enactment and in view 
of the concerns I and others have ra ised ; I strongly request and recommend 
the summer of 1986 be used to re f ine  SB 341 fo r future enactment.

The favor of your kind attention in postponing any action on SB 341 
w i l l  be greatly  appreciated and w i l l  be of even greater benefit to Alaska.

Attachment

cc: Governor William Sheff ie ld
Senator Tim K e l ly  - Vice Chairman 
Senator Jan Faiks 
Senator Rick Halford 
Senator Robert Z ieg ler Sr .
Senator Mitch Abood 
Representative Mike M i l le r  - Chairman 
Representative John Sund - Vice Chairman 
Representative Robin Taylor 
Representative Don Clocksin 
Representative F r i t z  Pettyjohn 
Representative Randy P h i l l ip s  
Representative Drue Pearce 
Representative Alyce Hanley 
Hayden Kaden 
Keylend Svendsen 
Lynn C o llin s



ANALYSIS OF SENATE BILL 341 
(by page by l in e )

Page 3 , l in e  22. Define "cause" or reference Alaska statues where cause is  
defined.

Page 4 , l in e s  1 thru 12. Perhaps i t  would be more appropriate fo r  Alaska to 
"procure or contract" with a corporation that sp e c ia lizes  in th is  type of 
se rv ic e ,  to do thes : serv ices fo r  Alaska. Competitive proposals could be 
so l ic i te d  fo r  these serv ices  which should o ffe r  the state the most e f f i c ie n t  
and inexpensive operation fo r th is  type of work.

Page 5 , l in e  26, Section 36.30.040. Procurement Regulations. What agency 
has oversight to insure these regulations are f a i r  and appropriate so that 
legal challenges and th e ir  attendant costs are a/oided?

Page 7 , l in e  7, Section 36.30.050. L is t s  of Contractors. This appears to 
create a new layer of bureaucracy within Alaska. Can we afford i t ?  Why are 
l i s t s  of contractors necessary? How w i l l  the costs of creating the l i s t s  be 
controlled so Alaska gets the best serv ice  fo r  the least  cost? I f  the l i s t s  
are for the benefit of the s ta te ,  why charge a fee? Why would contractors 
pay a fee to be on l i s t s  when advertisement fo r  public work w i l l  come th e ir  
way through other sources without a fee?

Page 9 , l in e  12. How sha ll notice be given?

Page 10, l in e  18, Section 36.30.115. Subcontractors. This section is  
apparently intended to elim inate bid shopping and/or bid peddling, which most 
contractors would agree to , providing every one conforms to i t .  Why not have 
the contractors submit with th e ir  b ids , a l i s t  of proposed subcontractors, 
which to a certa in  extent can eliminate bid shopping and bid peddling? 
However, be advised that due to a l l  so rts  of reasons, business arrangements 
can change a fte r  a bid has been awarded. Why would the State want to be 
policeman in th is  area of public contracting? Let the contracting industry 
police themselves by estab lish ing  a bid depository.

Page 11, l in e  3. This \ ^eludes project insurance p o lic ie s  obtained by the 
prime contractor and portioned to subcontractors. Fa ilu re  to allow th is  type 
of insurance program on state  projects w i l l  increase the cost fo r  sta te  work.

Page 11, l in e  5. This is  an im po ss ib il ity  fo r  Alaska. I question why the 
State would involve i t s e l f  in the business re la tionsh ips between contractor 
and subcontractor. The prime contractor is  responsible fo r the performa...° 
of his subcontractor and a procurement o f f ic e r  should not be involved with 
the determination of the responsibleness of a bidder based upon his 
subcontractors. Define responsibleness as used here or reference Alaska 
statues that define responsibleness.

1 of 5


