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MARITAL RAPE FACT SHEET 2.

3 .  F a c t  O X  F i c t i o n ?  "MARITAL RAPE I S  A BIZARRE AND UN­
USUAL ACT AND DOESN'T NEED LEGISLATIVE ACTION."
As a m a t t e r  o f  f a c t , m o s t  e x p e r t s  c o n s i d e r  r a p e  t o  be 
t h e  m o s t  u n d e r r e p o r t e d  o f  a l l  c r im e s  and m a r i t a l  r a p e  
e ven  mo re  s o .  O ve r  a t h i r d  o f  women who a p p e a r  a t  
b a t t e r e d  women's s h e l t e r s  r e p o r t  b e i n g  s e x u a l l y  
a s s a u l t e d  by  t h e i r  husbands . -  I t  i s  s e l d om  d i s c u s s e d .  
H u m i l i a t e d  and ashamed ,  m a r i t a l  r a p e  v i c t i m s  d o n ' t  
t a l k  a b o u t  i t .  They d o n ' t  r e p o r t  i t  b e c a u s e  t h e  law  
d o e s  n o t  h e l p  them .

4 . Fa c t  on. Fiction'! "WHEN A WOMAN MARRIES, SHE CONSENTS 
TO SEXUAL INTERCOURSE WITH HER HUSBAND."
As a m a t t e r  o f  f a c t , s e x u a l  e x p r e s s i o n  i n  l o v e  i s  one 
t h i n g . F o r c e d ,  b r u t a l i z e d  s e x  i s  a n o t h e r .  No one 
c o n s e n t s  t o  v i o l e n c e  by m a r r y i n g .  U nd e r  c u r r e n t  law  
p r o s e c u t i o n  i s  i m p o s s i b l e  f o r  e v en  t h e  m o s t  b r u t a l  
r a p e s  i n  m a r r i a g e .

U
5 .  F a c t  on. Fiction'! " I ?  PROSECUTIONS ARE ALLOWED FOR 

MARITAL RAPE, A LOT OF INNOCENT HUSBANDS WILL HAVE 
PAPE CHARGES F ILED  AGAINST THEM BY ANGRY, VENGEFUL 
WIVES WHO HOPE TO BARGAIN FOR A BETTER PROPERTY 
SETTLEMENT IN  A DIVORCE ACTION."
As a m a t t e r  o f  f a c t , t h i s  myth i s  b u i l t  on  t h e  i l l -  
f o u n d e d  b e l i e f  t h a t  women a r e  i n n a t e l y  v e n g e f u l  and 
w i l l i n g  t o  go  t h r o u g h  t h e  t o r t u r e s  o f  a c o u r t r o o m  
t r i a l  i n  o r d e r  t o  " g e t  b a c k "  a t  a man, and t h a t  some­
how women s h o u l d  be t r e a t e d  a s  l e s s  c r e d i b l e  v i c t i m s  
o f  c r im e  t h a n  o t h e r s .  A c t u a l l y ,  t h e r e  a r e  many 
o t h e r  t y p e s  o f  c o m p l a i n t s  w h ich  a woman c o u l d  f i l e  f o r  
r e t a l i a t i o n  t h a t  w ou ld  r e q u i r e  l e s s  p u b l i c  s e l f ­
e x p o s u r e  and t r a u m a .  F u r t h e r ,  o u r  l e g a l  s y s t em  has  
b u i l t  i n  mechan isms t o  d e t e rm i n e  t h e  m e r i t s  o f  a com­
p l a i n t .  P o l i c e  i n v e s t i g a t i o n s , p r o s e c u t o r  d i s c r e t i o n , ,  
and j u r y  d e l i b e r a t i o n s  a r e  em p lo y e d  t o  d e t e rm i n e  t h e  
t r u t h  o r  f a l s i t y  o f  o t h e r  a l l e g a t i o n s .  Why s h o u l d  
m a r i t a l  r a p e  be t r e a t e d  any  d i f f e r e n t l y ?  F i n a l l y ,  
n o  s uch  m i s u s e  h a s  b een  d ocum en ted  by t h e  s t a t e s  
t h a t  h a v e  e l i m i n a t e d  im m un i t y  o f  s p o u s e s  f r o m  p r o s e ­
c u t i o n  f o r  r a p e .  O n l y  t h e  m o s t  e x t r e m e l y  b r u t a l  and 
h o r r i f y i n g  i n c i d e n t s  o f  m a r i t a l  r a p e  h a v e  been  r e ­
p o r t e d .
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F a c t  Q‘h. F i c t i o n ? "MARITAL RAPE I S  SIMPLY OME 
SPOUSE'S WORD AGAINST THE OTHER, HENCE I T  WILL 
BE D IFF ICULT  TO PROSECUTE."
As a m a t t e r  o f  f a c t , len h a s  d i f f i c u l t y  t o  p r o ­
s e c u t e  d e t e rm i n e d  wh> a c r im e  i s ?  T r e a s o n ,  c o n -  4 
s p i r a c y ,  c h i l d  a b u s e ,  and i n c e s t  a r e  d i f f i c u l t  /  
t o  p r o v e ,  but t h e r e  i s  no  o u t c r y  t o  d e c r i m i n a l i z e  
them .

7 .  Fac.t O K  F i c t i o n ? ''THERE ALREADY EX IST  REMEDIES
FOR MARITAL RAPE— A WOMAN CAN F IL E  ASSAULT CHARGES 
OR GET A D IVORCE,"
As a m a t t e r  o f  f a c t , a l l  r a p i s t s  a s s a u l t  t h e i r  
v i c t . m s .  Rape i s  a c r im e  d i f f e r e n t  f r o m  a s s a u l t .  
T h a t  i s  why s p e c i a l  r a p e  l aw s  e x i s t .  Rape i n v o l v e s  
a s p e c i a l  h u m i l i a t i o n  and s p e c i a l  v i o l a t i o n .
A s s a u l t  i s  a l e s s  s e r i c u s  c r im e ,  i t s  p e n a l t y  l e s s  
a d e t e r r e n t .  Even  t h o u g h  a j /oman m ig h t  e s c a p e  
a s  a v i c t i m  by f i l i n g  f o r  d i v o r c e ,  s h o u l d  t h e  
c o m m i t t e r  o f  t h e  c r i m i n a l  a c t s  e s c a p e  p un i s h m en t  
f o r  them? An a p p r o p r i a t e  d e t e r r e n t  t o  t h i s  t y p e  
o f  v i o l e n t  b e h a v i o r  i s  n o t  now a v a i l a b l e .

8 .  ' F a c t  OH. F i c t i o n ? "MARITAL RAPE' LAWS WOULD HAVE 
THE STATE MEDDLING IN PEOPLE'S  BEDROOM AFFA IRS . "
As a m a t t e r  o f  f a c t , t h e  s t a t e  i s  m e d d l i n g  i n  t h e  
b ed ro om  w h e t h e r  t h e r e  i s  a m a r i t a l  r a p e  l aw  o r  
n o t .  I n  one  c a s e  t h e  s t a t e  a l l o w s  h u sb and s  t o  
r a p e  t h e i r  w i v e s .  I n  t h e  o t h e r ,  t h e  s t a t e  p r o t e c t s  
w i v e s  f r o m  t h i s  t y p e  o f  v i o l e n c e .  m u rd e r
and  a s s a u l t  b e tw een  s p o u s e s  be d e c r i m i n a l i z e d  
j u s t  b e c a u s e  i t ' s  a f a m i l y  a f f a i r ?  A husband  
s h o u l d  nc more  f e a r  c r i m i n a l i z a t i o n  o f  m a r i t a l  r a p e  
t h a n  a p a r e n t  f e a r s  l aw s  on  i n c e s t  o r  c h i l d  a b u s e .  
The l aw  s h o u l d  condemn a b r u t a l ,  h o s t i l e ,  r e v e n g e ­
f u l ,  h a t e f u l ,  and a n t i - s o c i a l  a c t  w h e t h e r  i t  
h a pp en s  w i t h i n  a m a r r i a g e  o r  w i t h o u t .

(o v e r )
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9 .  Fac.t Ofi T lc . t lon? "MARITAL RAPE LAWS WILL DESTROY
MARRIAGES BY PREVENTING ANY POSSIBLE RECONCILIATION."
As a m a t t e r  o f  f a c t , i s n ' t  a m a r r i a g e  i n  wh ich  a 
hu sband  r a p e s  h i s  w i f e  and she  p r e s s e s  c h a r g e s  
a l r e a d y  d e s t r o y e d ?  W i t h h o l d i n g  j u s t i c e  and e q u a l  
p r o t e c t i o n  t o  t r y  t o  h o l d  t o g e t h e r  s u ch  a m a r r i a g e  
i s  an u n r e a l i s t i c  and im p r o p e r  g o a l  f o r  t h e  c r i m i n a l  
l a w .  The l aw  now p r o t e c t s  a r a p i n g  husband  r a t h e r  
t h a n  a v i c t i m  w i f e ,  and women can  be  c o e r c e d  i n t o  
s t a y i n g  i n  v i o l e n t  m a r r i a g e s .  S h o u l d  t h e  l aw  en ­
c o u r a g e  s u ch  f o r c e d  c o h a b i t a t i o n ?

1 0 .  Fac-t on. ¥ lc ..t io n l  "S INCE SO FEW CASES ARE BROUGHT 
TO TR IA L ,  WHY BOTHER WITH A MARITAL RAPE LAW?"
As a  m a t t e r  o f  f a c t , t h e  l aw  p r o t e c t s  e i t h e r  t h e  
v i c t i m  o r  t h e  r a p i s t .  Husbands who commit  a c t s  
o f  v i o l e n c e  a g a i n s t  w i v e s  now r e c e i v e  s p e c i a l  
p r o t e c t i o n  f r o m  t h e  l aw  i n ' P e n n s y l v a n i a .  S h o u ld  
s u c h  s p e c i a l  p r o t e c t i o n  more  r i g h t l y  b e l o n g  w i t h  
t h e  v i c t i m ?  P a s s a g e  o f  H .B .  1 1 2 2  w o u ld  c a l l  
a t t e n t i o n  t o  t h e  p r o b l e m ,  l e t  t h e  v i c t i m s  know 
t h e r e  c an  be h s l p ,  a nd ,  by  r em o v in g  s o c i e t y ' s  
s a n c t i o n  f o r  s u ch  b e h a v i o r ,  w o rk  t o  d e t e r  i t .
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MARITAL RAPE EXEMPTION

The N a t i o n a l  C e n t e r  on Women and F a m i l y  Law, I n c .  c o l l e c t s  
i n f o r m a c i o n  on t h e  m a r i t a l  r a p e  e x e m p t i o n  i n  s t a t e  c r i m i n a l  
s t a t u t e s .  The f o l l o w i n g  c h a r t  o u t l i n e s  c u r r e n t  s t a t u t o r y  l a w .  The 
c a t e g o r i e s  a r e  g e n e r a l  and c u r s o r y ,  and s t a t e s  may f a l l  i n t o  more  t h a n  
one  c a t e g o r y .  We have  t r i e d  t o  g i v e  g e n e r a l  b r e a k d ow n s  o f  whe re  e ach  
s t a t e  s t a n d s  on t h i s  i s s u e .  S i n c e  t h i s  i s s u e  i s  i n  a s t a t e  o f  f l u x ,  
t h i s  c h a r t  may be o u t d a t e d  i n  some i n s t a n c e s .  I f  any  o f  o u r  
i n f o r m a t i o n  i s  i n a c c u r a t e ,  p l e a s e  a d v i s e  u s .

As o f  J a n u a r y ,  1 9 8 4 ,  a t  l e a s t  28 s t a t e s  b a r  p r o s e c u t i o n  o f  a 
husband  f o r  r a p e  o f  h i s  w i f e  i f  t h e y  a r e  l i v i n g  t o g e t h e r .  12 s t a t e s  
a d d i t i o n a l l y  b a r  u n m a r r i e d  c o h a b i t a n t s  f r o m  b e in g  c h a r g e d  w i t h  r a p e  o f  
t h e  women w i t h  whom t h e y  l i v e  18 s t a t e s -  h ave  a b o l i s h e d  t h e  e x e m p t i o n  
and p e r m i t  p r o s e c u t i o n  o f  h u sband s  who r a p e  t h e i r  w i v e s  u n d e r  a l l  o r  
m os t  c i r c u m s t a n c e s .

5 s t a t e s : b a r  h u sb an d s  f r om  b e i n g  c h a r g e d  w i t h  r a p e  o f  t h e i r
w i v e s ,  and no e x c e p t i o n  i s  made e v e n  whe re  s e p a r a t i o n  a g r e e m e n t s  
o r  i n t e r l o c u t o r y  d e c r e e s  e x i s t  ( i . e . , t h e r e  mus t  be a f i n a l  
d e c r e e  o f  d i v o r c e ) :

CURRENT STATUTORY LAW

* A labama -  T i t l e  1 3 A - 6 - 6 0 - ( 4 ) ,  1 3 A - 6 - 6 1  ( 1 9 7 8 )

* S e e  E x p a n s i o n  S e c t i o n ,  i n f r a .
C a l i f o r n i a ,  C o n n e c t i c u t ,  D e l a w a r e ,  F l o r i d a ,  H a w a i i ,  I ow a ,  

K a n s a s ,  M a s s a c h u s e t t s ,  i n n e s o t a ,  N e b r a s k a ,  New H a m p s h i r e .  New 
J e r s e y ,  N o r t h  D a k o t a ,  O r e g o n ,  V i r g i n i a ,  W a s h i n g t o n ,  W i s c o n s i n ,  
Wyom ing .



I l l i n o i s  -  R e v .  S t a t .  1 9 8 3  S u p p . ,  Ch .  3 8 ,
§ 1 2 - 1 8 ( c ) .  E x em p t i o n  a b o l i s h e d  in  
" a g g r a v a t e d  c r i m i n a l  s e x u a l  a s s a u l t "
_ i f  t h e  a s s a u l t  i s  r e p o r t e d  i n  30 d a y s .  
( R . S . A .  § 1 2 - 1 4 ,  e f f e c t i v e  7 / 1 / 8 4 ) .

S o u t h  D a k o t a  -  C om p i l e d  Laws Ann . § 2 2 - 2 2 - 1  ( 1 9 7 9 )
( N o t e :  S o u t h  D a k o t a  amended i t s
s t a t u t e  t o  e l i m i n a t e  t h e  m a r i t a l  r a p e  
r a p e  e x e m p t i o n ,  b u t  t h e  f o l l o w i n g  
y e a r  r e p e a l e d  t h a t  amendmen t . )

V e rm on t  -  S t a t .  A n n . ,  T i t l e  13 § 3 2 5 2  ( e f f e c t i v e  
7 / 1 / 7 7 )

*W es t  V i r g i n i a  -  W. V a .  Code 9 6 1 - 8 B - 1  ( 1 9 7 7 )

•10 s t a t e s : m a r i t a l  r a p e  e x em p t i o n  ends  when p a r t i e s  a r e  s e p a r a t e d
u nd e r  a c o u r t  o r d e r :

' * K e n t ' i c k y  -  R e v .  S t a t .  § 5 1 0 . 0 1 0  ( 3 )  ( 1 9 7 5 )
L o u i s i a n a  -  R e v .  S t a t .  Ann . §1?4 . 4 1  ( 1 9 7 8 )

( N o t e :  1 9 8 4  amendment a b o l i s h e d  e x em p t i o n  
i n  " a g g r a v a t e d  s e x u a l  b a t t e r y "  o n l y , *
§ 1 4 : 4 3 . 2 . )

M a r y l a n d  -  
M i s s o u r i  -  
New Y o r k  -

Ann . Code § 2 7 - 4 6 4D  ( 1 9 7 9 )
Ann . S t a t .  § 5 6 6 . 0 1 0 : 2  ( 1 9 7 9 ) -
N .Y .  P e n .  Law § 1 3 0 . 0 0  ( 1 9 8 3 )
( N o t e :  E x em p t i o n  a l s o  ends  i f  o r d e r s  o f
p r o t e c t i o n  e x i s t ,  o r  p a r t i e s  have  
e n t e r e d  i n t o  a s e p a r a t i o n  a g r e em en t  wh ich  
i n c l u d e s  an e x p r e s s  p r o v i s i o n  t h a t  husband  
w i l l  be c r i m i n a l l y  l i a b l e  f o r  r a p i n g  h i s  
w i f e . )

N o r t h  C a r o l i n a  -  Gen .  S t a t .  § 1 4 - 2 7 . 8  ( 1 9 7 9 )
( o r  l i v i n g  a p a r t  p u r s u a n t  t o  
a w r i t t e n  s e p a r a t i o n  a g r e em en t )

See Expansion Section, infra.
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N o r t h  D a k o t a  -

Rhode I s l a n d  -

Code Ann. § 5 1 2 . 0 1 - 2 0 - 0 1 ,  1 2 . 0 1 - 2 0 - 0 2
( 1 9 8 3 ) .  ( o r d e r s  o f  p r o t e c t i o n  i n c l u d e d .  
E x em p t i o n  e l i m i n a t e d  i n  f i r s t  d e g r e e  r a p e ,  
§ 1 2 - 1 - 2 0 - 0 3 ,  " G r o s s  S e x u a l  I m p o s i t i o n . " )

Gen .  Law § § 1 1 - 3 7 - 1 ,  1 1 - 3 7 - 2 . 1  
(amended 1 9 8 2 ;  ( N o t e :  E x em p t i o n  e l i m i n a t e d  
i n  f i r s t  d e g r e e  s e x u a l  a s s a u l t  _if_ t h e  
p a r t i e s  h ave  been  l i v i n g  a p a r t  f o r  
more  th a n  90  d a y s  o£  p u r s u a n t  t o  a 
c o u r t  o r d e r ,  and t h e  a s s a u l t  i s  
r e p o r t e d  t o  t h e  p o l i c e  w i t h i n  24 
h o u r s . )

S o u t h  C a r o l i n a  -  Code § 1 6 - 3 - 6 5 8  ( 1 9 7 7 )
U t a h  -  C r im .  Code Ann. § § 7 6 - 6 - 4 0 2 ,  7 6 - 6 - 4 0 7  ( 1 9 7 9 )

6 s t a t e s : m a r i t a l  e x em p t i o n  ends  i f  p a r t i e s  a r e  l i v i n g  a p a r t
AND one  s p o u s e  ha s  f i l e d  a p e t i t i o n  f o r  a n n u lm e n t ,  d i v o r c e ,  
s e p a r a t i o n _ p r  / s e p a r a t e * m a i n t e n a n c e :

I n d i a n a  -  S t a t .  A n n . .  § 3 5 - 4 2 - 4 - 1 - ( b )  (amended 1 9 8 3 )
( o r  a p e t i t i o n  f o r  a p r o t e c t i v e  o r d e r  
h a s  b een  f i l e d )

M i c h i a a n  -  S econd  R e v .  C r im .  C o d e ,  Ch .  2 3 ,
§ 2 3 4 0  ( 1 9 8 0 )

Nevada  -  R e v .  S t a t .  § 2 0 0 . 3 7 3  ( 1 9 7 7 )
O h i o  -  R e v .  Code § § 2 9 0 7 . 0 1  ( L ) , 2 9 0 7 . 0 2

( o r  i f  p a r t i e s  h ave  e n t e r e d  i n t o  a 
w r i t t e n  s e t t l e m e n t  a g r e em e n t )

Rhode I s l a n d  -  Gen .  Laws § § 1 1 - 3 7 - 1 ,  1 1 - 3 7 - 2 . 1
(amended 1 9 8 2 )  ( N o t e :  e x e m p t i o n  e l i m i n a t e d  
i n  f i r s t  d e g r e e  s e x u a l  a s s a u l t  i t  t h e  
p a r t i e s  h ave  been  l i v i n g  a p a r t  f  ”r  more  
t h a n  90 d a y s  or_ p u r s u a n t  t o  a c o u r t  
o r d e r ,  and t h e  a s s a u l t  i s  r e p o r t e d  t o  
t h e  p o l i c e  w i t h i n  24 h o u r s . )

T e n n e s s e e  -  Code Ann. § 3 9 - 2 - 6 1 0  ( 1 9 7 9 )

See Expansion Section, infra



4 s t a t e s : m a r i t a l  e x em p t i o n  ends  i f  p a r t i e s  a r e  l i v i n g  a a a r t
OR one s p o u s e  ha s  i n i t i a t e d  l e g a l  p r o c e e d i n g s :

I d a h o  -  Code 5 1 8 - 6 1 0 7  ( 1 9 7 7 )  ( p a r t i e s  must  be l i v i n g  
a p a r t  a t  l e a s t  180  d a y s )

New Mex ic o  -  S t a - t .  § 3 0 - 9 - 1 0  ( 1 9 7 8 )
Ok lahoma  -  S t a t .  Ann. T i t l e  21 § 1 1 .1 1 ( 3 )  (amended by 

S e c .  1,. Ch .  4 1 ,  O . S . L .  1 9 8 3 ;  e f f e c t i v e  
1 1 / 1 / 8 4 )  . ( o r d e r s  o f  p r o t e c t i o n  i n c l  ''sal*

T e x a s  -  P e n .  Code 5 2 2 . 0 1 1 ( c )  (amended 1 9 8 3 )

•12 s t a t e s ; m a r i t a l  e x em p t i o n  ends  when p a r t i e s  a r e  l i v i n g  
a p a r t  (no  c o u r t  o r d e r  o r  s e p a r a t i o n  a g r e em en t  n e e d e d ) :

A l a s k a  -  S t a t .  § 1 1 - 4 1 . 4 4 5 ( a )  ( e f f e c t i v e  1 / 1 / 8 0 )  
(m a r r i a g e  i s  an a f f i r m a t i v e  d e f e n s e ,  
e x c e p t  whe re  p a r t i e s  a r e  l i v i n g  a p a r t  
o r  d e f e n d a n t  c a u s ed  s e r i o u s  p h y s i c a l  
i n j u r y )

A r i z o n a  -  R e v .  S t a t .  § 5 1 3 - 1 4 0 1 . 4 ,  1 3 - 1 4 0 4  t o  
1 3 - 1 4 0 6  ( 1 9 7 8 )

C o l o r a d o  -  R e v .  S t a t .  § 1 8 - 3 - 4 0 9  ( 1 9 7 5 )
I d a h o  -  Code § 1 8 - 6 1 0 7  ( 1 9 7 7 )  ( p a r t i e s  must  be

l i v i n g  a p a r t  a t  l e a s t  130  d a y s )
I owa  -  Code Ann. § § 7 0 9 . 2 ,  7 0 9 . 3 , ” 7 0 9 . 4  ( 1 9 7 8 )

*Ma ine  -  R e v .  S t a t .  Ann. T i t l e  17A § 5 1 1 - 2 5 1 ,
1 1 - 2 5 2  ( 1 9 7 9 )

M i s s i s s i p p i  -  Code Ann. § 9 7 - 3 - 9 5  ( 1 9 8 1 )
( S e x u a l  B a t t e r y )

*Mon tana  -  R e v .  Code § 4 5 - 5 - 5 0 6  ( 1 9 7 9 )
New Mex ico  -  S t a t .  Ann .  § § 3 0 - 9 - 1 0 E ,  3 0 - - 9 - 1 1  ( 1 9 7 8 )
Ok lahoma -  S t a t .  Ann. T i t l e  21  § 1 1 1 1 ( 3 )  (amended by 

S e c ,  1 ,  Ch .  4 1 ,  O . S . L .  1 9 8 3 ;  e f f e c t i v e  
1 1 / 1 / 8 4 )  ( o r d e r s  o f  p r o t e c t i o n  i n c l u d e d )

C

■k
See Expansion Section, infra
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P e n n s y l v a n i a  -  S t a t .  Ann. T i t l e  18 § 3 1 0 3  ( 1 9 7 7 )
( N o t e :  e x e m p t i o n  i f  p a r t i e s  have
e n t e r e d  i n t o  w r i t t e n  s e p a r a t i o n  
a g r e e m e n t ,  e v e n  i f  t h e y  a r e  
s t i l x  l i v i n g  t o g e t h e r . )

T e x a s  -  P e n .  Code § 2 2 . 0 1 1 ( c )  (amended 1 9 8 3 )

—  1  s t a t e s : h a v e  no e x p r e s s  m a r i t a l  r a p e  e x em p t i o n  in  t h e i r  s t a t u t e s
( a r e  " s i l e n t " ) .  W he th e r  t h e  a l l e g e d  "common l aw "  e x em p t i o n  b a r r i n g  
p r o s e c u t i o n  i s  a p p l i e d  d ep en d s  upon  j u d i c i a l  d e c i s i o n  a n d / o r  
l e g i s l a t i v e  i n t e n t .  S ee  L IT IGAT ION S e c t i o n .

A r k a n s a s  -  S t a t .  § § 4 1 - l f c 9 1 ,  4 1 - 1 8 0 3  ( 1 9 7 6 )
( N o t e :  E x p r e s s  e x e m p t i o n  i n
s t a t u t o r y  r a p e ,  § § 4 1 - 1 8 0 4  t o  1 3 1 0 )

G e o r g i a  -  Code Ann. § 2 6 - 2 0 0 1  (amended 1 9 7 8 )
( N o t e :  E x p r e s s  e x e m p t i o n  i n
s t a t u t o r y  r a p e ,  § 2 6 - 2 0 1 8 )

M i s s i s s i p p i  -  Code Ann. § 9 7 - 3 - 6 5 ( 2 )  ( 1 9 7 9 )  (Rape s t a t u t e
s i l e n t ;  c om pa re  wi:t h  e x p r e s s  e x em p t i o n  i n  
" s e x u a l  b a t t e r y "  s t a t u t e ,  § 9 7 - 3 - 9 9 )

W a s h i n g t o n ,  D .C .  -  R . S . D . C .  § 2 2 - 2 8 0 1  ( 1 9 6 7 )  ( N o t e :  L e t t e r
f r om  O f f i c e  o f  D .C .  C o r p .  C o u n s e l  
d a t e d  6 / 4 / 8 4 ,  s t a t i n g  t h a t  c a s e s  
" i n v o l v i n g  m a r i t a l  r a p e "  a r e  p r o s e c u t e d .
On f i l e  w i t h  NCOWFL.)-

STATES WHICH HAVE STATUTORILY L IM ITED OR 'STRICKEN '* r*
THE MARITAL RAPE EXEMPTION

•8 s t a t e s : a b o l i s h e d  t h e  m a r i t a l  r a p e  e x e m p t i o n  a l t o g e t h e r . Rape by
a s p o u s e  i s  t r e a t e d  t h e  same as  r a p e  by a s t r a n g e r .

F l o r i d a  -  S t a t .  Ann. § 7 9 4 - 0 1 1  ( 1 9 7 9 ) .  No e x p r e s s
e x e m p t i o n ;  s p o u s e s  can  be c h a r g e d  t h e  same a s  
s t r a n g e r s ,  S t a t e  v .  L a r r v  S m i t h , 401  
S o . 2d 1 1 2 6  ( 5 t h  DCA 1 9 8 1 ) ,  and P e o p l e  
v .  R i d e r , 9 FLW 887  (3d  DCA 1 9 8 4 ) .
(S e e  L IT IGATION S e c t i o n )

* ,See E x p a n s i o n  S e c t i o n ,  i n f r a
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’ K a n s a s  -  S t a t  Ann. 5 5 2 1 - 3 5 0 1 ,  2 1 - 3 5 0 2 ,  e f f e c t i v e  
L .  1 9 8 3  (HE 2 0 0 8 ,  Ch .  1 0 9 ) ,  d e l e t i n g  th e  
m a r i t a l  r a p e  e x em p t i o n  as  i t  a p p l i e s  t o  
t h e  c r im e  o f  r a p e .
H ow eve r ,  a s p o u s a l  e x em p t i o n  r em a in s  
a p p l i c a b l e  t o  c r im e  o f  i n d e c e n t  l i b e r t i e s  
w i t h  a c h i l d  u nd e r  s i x t e e n ,  K . S .A .
5 2 1 - 3 5 0 3 .  T h i s  e x e m p t i o n  ends  i f  
t h e  p a r t i e s  a r e  l i v i n g  a p a r t  or_ e i t h e r  
s p o u s e  h a s  f i l e d  f o r  a n n u lm e n t ,  
s e p a r a t e  m a i n t e n a n c e ,  d i v o r c e  o r  an 
o r d e r  o f  p r o t e c t i o n .

M a s s a c h u s e t t s  -  Ann. Laws .  Ch .  2 6 5  § 2 2 ,  Ch .  277
§39 ( 1 9 7 9 ) .  No e x em p t i o n ?  s p o u s e s  can be 
c h a r g e d  t h e  same a s  s t r a n g e r s .  Commonwealth 
v .  C h r e i t i e n , 4 17  N . E . 2 d  1 2 0 3  ( 1 9 3 1 ) .
( S ee  L IT IGATION S e c t i o n ) .

New J e r s e y  -  S t a t .  Ann § 2 C : 1 4 - 5 ( b ) ,  e f f e c t i v e  9 / 1 / 7 9 .
T h i s  s t a t e  has  a f f i r m a t i v e l y  a b r o g a t e d  
th e  a l l e g e d  "common l aw "  e x e m p t i o n :
"No a c t o r  s h a l l  be j f r e sumed  t o  be i n ­
c a p a b l e  o f  c o m m i t t i n g  a c r im e  u nd e r  t h i s  

—— C h a p t e r  [ S e x u a l  O f f e n s e s ]  b e c a u s e  o f  age
o r  im p o te n c y  o r  m a r r i a g e  t o  t h e  v i c t i m . "
N . J . S . A .  § 2 C : 1 4 - 5 ( b ) ,  em ph a s i s  a d d ed .

N e b r a s k a  -  R e v .  S t a 1- .  § § 2 8 - 3 1 9 ,  2 8 - 3 2 0 ,  e f f e c t i v e
1 / 1 / 7 6  . ( r e p e a l i n g  and r e p l a c i n g  § 2 8 - 4 0 3 . 0 3  
and § 2 8 - 4 0 3 . 0 4  wh ich  i n c l u d e d  t h e  e x e m p t i o n . )

O re g on  -  R e v .  S t a t .  § 1 6 3 . 3 0 5  (amended by 1 9 7 7  C . 8 4 4 ,  
d e l e t i n g  t h e  m a r i t a l  r a p e  e x e m p t i o n . )

V i r g i n i a  -  V a .  C od e .  § 1 8 . 2 - 6 1  ( 1 9 8 1  am endm en ts ) .
No e x p r e s s  e x e m p t i o n ;  no "common law "  
e x em p t i o n  p u r s u a n t  t o  W e i s h a u p t  v .  Commonwea l th 
o r  V i r g i n i a , V a .  Sup reme C t . , S l i p .  Op. 3 3 0 6 1 6  
( d e c i d e d  A p r i l  2 7 ,  1 9 8 4 ) .  (S e e  L IT IGATION S e c t i o n )

W i s c o n s i n  -  S t a t .  Ann . § 9 4 0 . 2 2 5 ( 6 ) ,  e f f e c t i v e  5 / 1 / 8 2 .
W i s c o n s i n  f o l l o w e d  New J e r s e y ' s  e xam p le  by 
e x o r e s s l y  and a f f i r m a t i v e l y  a b r o g a t i n g  t h e  
e x em p t i o n  ( r a t h e r  t h a n  m e r e l y  d e l e t i n g  t h e  
exempt : 'on  a s  i n  O r e g o n ) .  T h i s  method i s  
p r e f e r r a b l e  b e c a u s e  i t  d o e s  n o t  l e a v e  open  
t o  q u e s t i o n  (and  l i t i g a t i o n )  w he th e r  th e  s o -  
c a l l e d  "common law  e x e m p t i o n "  ( H a l e ' s  D o c t r i n e )  
a p p l i e s  o n c e  t h e  s t a t u t e  becomes " s i l e n t . "
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—  8 s t a ' t e s : h ave  p a r t i a l l y  s t r i k e n ,  o r  l i m i t e d , t h e  m a r i t a l  r a p e  
e x e m p t i o n  s o  t h a t  r a p e  by a s p o u s e  i s  a c r im e  unde r  m os t  
c i r c u m s t a n c e s :

C a l i f o r n i a  -  P e n .  Code § 2 6 2 ,  e f f e c t i v e  1 / 1 / 8 0 .  E s t a b l i s h e s  
a s e p a r a t e  c r im e  o f  s p o u s a l  r a p e .  H ow eve r ,  
t h e  m a r i t a l  e x e m p t i o n  i s  s t i l l  a p p l i c a b l e  
whe re  t h e  v i c t i m  i s  " i n c a p a b l e "  o f  g i v i n g  
l e g a l  c o n s e n t  ( i . e . ,  m e n t a l l y  o r  p h y s i c a l l y  
h a n d i c a p p p e d ; i n t o x i c a t e d  o r  d r u g g e d ,  e ven  
when t h e  v i c t i m ' s  s t a t e  i s  due t o  a c t s  o f  t h e  
d e f e n d a n t ;  u n c o n s c i o u s  o f  t h e  n a t u r e  o f  t h e  
a c t ) .  E f f e c t i v e  9 / 2 8 / 8 3 ,  t h e  t h i r t y  ( 3 0 )  d ay  
r e p o r t i n g  r e q u i r e m e n t  e x t e n d e d  t o  _90_ d a y s  
( t h e  v i c t i m  must  r e p o r t  t h e  r a p e  t o  t h e  p o l i c e  
o r  d i s t r i c t  a t t o r n e y  w i t h i n  t h i s  t im e  p e r i o d ) .

C o n n e c t i c u t  -  P e n .  Code 5 3A - 6 7  ( b ) , e f f e c t i v e  1 0 / 1 / 8 1  
(HB 5 2 4 7 ) .  M a r i t a l  and c o h a b i t a n t  e x e m p t i o n  
d e l e t e d  f r om  f i r s t - d e g r e e  f o r c i b l e  r a p e .
E x em p t i o n  r e m a i n s  a s  an a f f i r m a t i v e  d e f e n s e  
t o  l e s s e r  d e g r e e s  o f  r a p e  and s e x u a l  a s s a u l t .

* D e l a w a r e  -  e x e m p t i o n  d e l e t e d  f r o m  f i r s t  and s e c o nd  
d e g r e e  r a p e  (D .C .A .  §§7 :63 ,  7 6 4 ) .  H oweve r ,
D . C .A .  § 7 6 4  ( f i r s t  d e g r e e  r a p e )  i n c l u d e s  a 
" v o l u n t a r y  s o c i a l  c om p an io n "  e x em p t i o n  wh ich  
may o p e r a t e  t o  e xempt  s p o u s e s  and c o h a b i t o r s .
E x em p t i o n  r e m a i n s  i n  S e x u a l  A s s a u l t
( D . C .A .  § 7 6 1 ,  C l a s s  A M is d em ean o r )  and S e x u a l
M i s c o n d u c t  (D .C .  . 7 6 2 ,  C l a s s  E F e l o n y ) .
A d d i t i o n a l l y ,  t h e  e x e m p t i o n ,  whe re  a p p l i c a b l e ,  
i s  e xp anded  t o  c o v e r  u n m a r r i e d  c o h a b i t a n t s .  D .C .A .  
§ 7 7 2  ( b ) .

* H aw a i i  -  R e v .  S t a t .  § § 7 0 7 - 7 3 0 ,  7 0 7 - 7 3 1 ,  7 0 7 - 7 3 2 ,  e f f e c t i v e  
6 / 2 1 / 7 9 .  By amend ing  s t a t u t e s  t o  g e n d e r - n e u t r a l  
t e r m s ,  m a r i t a l  r a p e  e x e m p t i o n s  were  d e l e t e d .
H ow e v e r ,  " v o l u n t a r y  s o c i a l  c om p an io n "  e x e m p t i o n  
i n  § 7 0 7 - 7 3 0  ( f i r s t  d e g r e e  r a p e )  may ' - p e r a t e  t o  
e xempt  s p o u s e s  and c o h a b i t o r s .  T h i s  s e c t i o n ,  as  
amended i n  1 9 8 1 ,  r e d u c e d  t h e  p e r i o d  r e l a t i n g  t o  
p r e v i o u s  s e x u a l  i n t e r c o u r s e  w i t h  a " s o c i a l  c om p an io n "  
f r o m  one  y e a r  t o  t h i r t y  d a y s .

★
See Expansion Section, infra

C -7-



• I o w a  -  Code I n n .  5 5 7 0 9 . 2 - 7 0 9 . 4 .  No e x em p t i o n  i n  f i r s t
and s e cond  d e g r e e  s e x u a l  a b u s e ;  e x em p t i o n  r em a in s  
i n  t h i r d  d e g r e e  s e x u a l  a b u s e .

M i n n e s o t a  -  S t a t .  Ann § 0 0 9 . 3 4 9 ,  amended 1 9 8 0 .  E x p r e s s l y  
d e l e t e s  m a r i t a l  r a p e  e x em p t i o n  in  mos t  c a s e s ;  
"N o t h in g  i n  t h i s  s e c t i o n  s h a l l  be c o n s t r u e d  t o  
p r o h i b i t  o r  r e s t r a i n  t h e  p r o s e c u t i o n  f o r  any 
o t h e r  o f f e n s e  c om m i t t e d  by any  p e r s o n  a g a i n s t  
h i s  l e g a l  s p o u s e . "
H ow ev e r ,  e x em p t i o n  (wh ich  i n c l u d e s  c o h a b i t a n t s )  
s t i l l  a p p l i e s  i n  s t a t u t o r y  r a p e ,  and c a s e s  wf'.->re 
t h e  v i c t i m  i s  m e n t a l l y  o r  p h y s i c a l l y  d i s a b l e d .

New H am p sh i r e  -  R e v .  S t a t .  Ann. § 6 3 2 - A : 5  (amended by
HB 5 1 6 ,  e f f e c t i v e  S ep tem be r  1 9 8 1 ) .  E xem p t i o n  
d e l e t e d ,  e x c e p t  i n  s t a t u t o r y  r a p e  c a s e s ,  o r  
c a s e s '  i n v o l v i n g  " m e n t a l l y  d e f e c t i v e "  v i c t i m -  
w i v e s .  ( R . S . A .  § 6 3 2 - A : 2  and : 3 ) .

* N o r t h  D a k o t a  -  Code Ann. § 1 2 . 0 1 - 2 0 - 0 1 ,  1 2 . 0 1 - 2 0 - 0 2 ,
e f f e c t i v e  7 / 1 / 8 3  (SB 2 2 4 9 ) .  E x em p t i o n  d e l e t e d  
f r om  f i r s t  d e g r e e  r a p e  ( § 1 2 . 1 - 2 0 - 0 3 : 3 ,  JG r o s s  
S e x u a l  I m p o s i t i o n " ) .  H ow eve r ,  " v o l u n t a r y  
s o c i a l  c om pan io n "  e x em p t i o n  may o p e r a t e  t o  
exempt s p o u s e s  and c o h a b i t a n t s .  E x em p t i o n  
r em a in s  i n  a l l  l e s s e r  o f f e n s e s .

W a s h i n g t o n  -  R e v .  Code Ann. Ch.  9 A . 4 4 . 0 1 0 ,  9 A . 4 4 . 0 4 0 ,  
9 A . 4 4 . 0 5 0 ,  9 A . 4 4 . 0 6 0  (amended i n  1 9 8 3 ) .  . 
E x em p t i o n  a b o l i s h e d  i n . f i r s t  and s e cond  
d e g r e e  r a p e ,  b u t  r e m a i n s  i n  t h i r d  d e g r e e  r a p e .

Wyoming -  S t a t .  § 6 - 2 - 3 0 7  ( 1 9 8 3 ) .  E x em p t i o n  a b o l i s h e d  
i n  f i r s t  and s e cond  d e g r e e  s e x u a l  a s s a u l t  
( § § 6 - 2 - 3 0 1 ,  3 0 2 ) .  E x em p t i o n  r em a in s  i n  t h i r d  
and f o u r t h  d e g r e e s  ( § § 6 - 2 - 3 0 4 ,  3 0 5 ) .

Expansion Section, infra



E X P A N S I O N  O F  T H E  M A R I T A L  R A P E  E X E M P T I O N

— 12 s t a t e s  have  expanded  t h i s  m a r i t a l  " p r i v i l e g e "  o r  " r i g h t "  o f  r a p e  
u n m a r r i e d  c o h a b i t a n t s ,  ( h e r e i n a f t e r  r e f e r r e d  t o  as " c o h a b i t o r s " )  

e x c l u s i o n  s h a l l  be deemed t o  e x t e n d  t o  p e r s o n s  l i v i n g  as  
r e g a r d l e s s  o f  the  l e g a l  s t a t u s  o f  t h e i r  r e l a t i o n s h i p .

t o
e . g . , " t h e  
•man and w i f e ,
R e v .  Code o f  M on tan a ,  § 4 5 - 5 - 5 - 6 . . - ) )
A d d i t i o n a l l y ,  5 s t a t e s  h ave  a l s o  p r o v i d e d  a p a r t i a l  e x e m p t i o n  t o  
" v o l u n t a r y  s o c i a l  c om p an i o n s "  ( t h e r e b y ,  t o  an e x t e n t ,  l e g a l i z i n g  
" d a t e  r a p e " ) :

A labama -  C r im .  Code § 1 3 A - 6 - 6 Q ( 4 )  
t o  c o h a b i t o r s ) .

( e x e m p t i o n  e x t e n d s

C o n n e c t i c u t  -  P e n .  Code § 5 3 a - 6 7 ( b )  ( c o h a b i t a t i o n  i s
an a f f i r m a t i v e  d e f e n s e ,  e x c e p t  t o  f i r s t  d e g r e e

D e l a w a r e  -
r a p e ) .

Code Ann .  § 7 7 2 (b )  ( e x e m p t i o n  f o r  
c o h a b i t o r s  i n  s e x u a l  a s s a u l t  and s e x u a l  
m i s c o n d u c t ) ;  and Code Ann .  § 7 6 4 ( 2 )  ( e x e m p t i o n  
i n  f i r s t  d e g r e e  r a p e  whe re  d e f e n d a n t  was v i c t i m ' s  
" v o l u n t a r y  s o c i a l  c om p an io n "  on t h e  o c c a s i o n  o f  
t h e  c r im e  and v i c t i m  had p r e v i o u s l y  p e r m i t t e d  him 
s e x u a l  c o n t a c t ,  01* d e f e n d a n t  c a u s ed  s e r i o u s  
p h y s i c a l ,  m e n t a l  o r  e m o t i o n a l  i n j u r y ) .

H aw a i i  -  R e v .  S t a t .  § 7 0 7 - 7 3 0  ( 1 )  ( a ) ( i ) . E x em p t i o n  in
f i r s t  d e g r e e  r a p e  whe re  v i c t i m  was d e f e n d a n t ' s  
" v o l u n t a r y  s o c i a l  c om pan io n  who had w i t h i n  t h e  
p r e v i o u s  t h i r t y  d a y s  p e r m i t t e d  him s e x u a l  
i n t e r c o u r s e ;  " v o l u n t a r y  s o c i a l  c om pan io n "  
e x em p t i o n  d o e s  n o t  a p p l y  i f  d e f e n d a n t  i n f l i c t s  
" s e r i o u s  b o d i l y  i n j u r y . "  No e x em p t i o n  i n  
s e cond  o r  t h i r d  d e g r e e  r a p e .

I owa  -  Code Ann. § 7 0 9 . 4  ( c o h a b i t o r s  e x em p t i o n  in  t h i r d  d e g r e e  
S e x u a l  A bu s e ;  no e x e m p t i o n  i n  f i r s t  and s e c ond  
d e g r e e  S e x u a l  A b u s e ) .

K e n t u c k y  - R e v .  S t a t .  Ann . § 5 1 0 . 0 1 0 ( 3 )  ( e x em p t i o n  
e x t e n d e d  t o  c o h a b i t o r s ;  m a r r i a g e  d e f i n e d  a s  
" p e r s o n s  l i v i n g  t o g e t h e r  a s  man and w i f e  
r e g a r d l e s s  o f  t h e  l e g a l  s t a t u s  o f  t h e i r  
r e l a t i o n s h i p . " )



Maine  -  R e v .  S t a t .  Ann. T i t l e  1 7 -A  § 2 5 2 . 2
( c o h a b i t a t i o n  a s  an a f f i r m a t i v e  d e f e n s e )  
and § 2 5 2 . 3  ( " v o l u n t a r y  s o c i a l  c om pan io n "  
d e f e n s e  t o  p r o s e c u t i o n  f o r  Rape as  C l a s s  A 
c r im e ;  e x em p t i o n  r e d u c e s  t o  C l a s s  3 c r i m e ) .

M in n e s o t a  -  S t a t .  Ann. § 6 C 9 . 3 4 2  ( 1 9 7 9 )  ( e x em p t i o n  f o r
c o h a b i t o r s  i n  s t a t u t o r y  r a p e ,  and c a s e s  where 
v i c t i m  i s  m e n t a l l y  o r  p h y s i c a l l y  d i s a b l e d ) .

Montana -  R e v .  Code § 4 5 - 5 - 5 0 6  ( e x e m p t i o n  e x t e n d ed  
t o  c o h a b i t o r s ) .

" 'Nor th D a k o t a  -  Code Ann. § 1 2 . 0 1 - 2 0 - 0 3 : 3  ( " v o l u n t a r y
s o c i a l  c om pan io n "  e x em p t i o n  t o  C l a s s  A 
F e l o n y  o f  " G r o s s  S e x u a l  I m p o s i t i o n "  r e d u c i n g  
c r im e  t o  C l a s s  B F e l o n y .  E x em p t i o n  a p p l i e s  
i f  v i c t im  has  " a t  any  t im e  p r e v i o u s l y "  
p e r m i t t e d  d e f e n d a n t  " s e x u a l  l i b e r t i e s ” . )

P e n n s y l v a n i a  -  S t a t .  A n n . ,  T i t l e  18 § 3 1 0 3  ( e x em p t i o n  
e x t e n d e d  t o  c o h a b i t o r s ) .

*West V i r g i n i a  -  W. Va .  Code § 6 1 - 8 B - 1 ( 2 )  ( c o h a b i t o r
e x e m p t i o n ;  m a r r i a g e  d e f i n e d  as  i n c l u d i n g  
" p e r s o n s  l i v i n g  t o g e t h e r  as  man and w i f e  
r e g a r d l e s s  o f  t h e  l e g a l  s t a t u s  o f  t h e i r  
r e l a t i o n s h i p " ) , and § 6 1 - 8 3 - 7 ( a ) ( i i i ) , 
" v o l u n t a r y  s o c i a l  compan io .  e x em p t i o n  t o  
f i r s t  d e g r e e  S e x u a l  A s s a u l t .

C
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State-bv-State 
Information on Marital Rape 

Exemption Laws

by Joanne Schulman
Staff Atlymry vnth !kt National Cmtrr 

<m 'A/omen anJ * truly Lea. inc.

A husband's rape of his ’wife is not a crime in most states. This legal 
right of wife rape is known as the "marital rape exemption," and is in­
cluded in most states' rape statutes.

There are many types of marital rape exemptions. The state-by-state 
s u m m a r y  divide.- the exemptions into the following categories.

CATtCOIY
1 Absolute Exemption. A husband can never be prosecuted tor rape of his

wife so long as the parties are married. The exem ption still applies 
even if the parties are separated by court order. Tne exem ption only 
ends when the parties are divorced; when the man is no longer legally 
the victim's husband.

J  PortiaI Exemption. A husband can be prosecuted for rape of his wife in
some circumstances. Some states ailotv prosecution if the rape
occurred after one spouse file A papers :n court to end the marriage, 
or when the parties were nor living together. The event or 
circumstance that ends the exem ption differs from state to state.

J Ctnaoi'ont Exemption. A m an who is living with a woman that he is not
legally married to cannot be prosecuted for raping her. O ften  this 
exemption is stated a . a "defense," rather than a oar to prosecution. 
Thus, the district attorney may institu te rape charges against the 
man. bu t he cc/m ot be convicted of rape if he can prove he was 
living with the vicrim.

i  Voluntary Social Companion Exemption. Tnis exem ption may apply to
husbands, cohabitants and social companions (i.e., dates). T here is no
requirement that the rapist live or have lived with the  victim. M ost 
states that have this type of exem ption require that titere have been 
past voluntary sexual relations b< veen the defendant and victim in 
order for the exemption to appiy. However, West Virginia does not 
require any past sexual activity.
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Siltnl Sundc. The Uw does not m ention w hether husbands may or may 
not be prosecuted for rape o f their wives. It ha* been assumed, until 
recently, that husbands could net be prosecuted because of Hale's 
alleged "comm on law " marital rape exem ption. However, recent 
lawsuits in New Jersey, M assachusetts and Florida Have held that no 
"com m on law " exem ption exists. Thus, it is not clear if husbands can 
be prosecuted for marital rape in these "silent" states. W hether 
marital rape is a crime in these states will depend on  future judicial 
decision, or legislative interpretation o f the statutes.

The marital rape exemption has been abolished; husbands can be 
charged w ith rape of their wives in all or most cases.

In some states, there are different " types" o f rape, m urder, assault, e tc  
In most states, the criminal laws punish rape more or less severely 
depending on the circumstances of the rape (e.g., w hether a weapon 
was used; age, mental an d /o r physical condition o f th e  victim; 
w hether the  assuait involved illegal sexual penetration, conduct, 
contact or use of a foreign object). These differences in the law are 
called "degrees." It is not possible .J  give a uniform  definition for 
each "degres" as each state bases its rape degrees on different factors. 
(The tact that the marital rape exem ption may apply in  some rape 
degrees and not o th en  has political and practical significance. The 
law is saying that it will tolerate certain violence by husbands against 
their wives that it will not tolerate betw een strangers. Practically, the 
different application of the exem pnon, based on the degree of rape 
charged, a .ay  decide w hether marital rape cases will ever be 
prosecuted or what, if any, penalty will be imposed.)

Traditionally, the law defined rape as a cnm e only m en could commit. 
Thus, only husbands were granted the  "im m unity" o r protection of 
the m arital rape exemption. Today, m any states have rew nrten  their

, laws in gender-r.eutial terms. Under these new rape laws, women can 
also be prosecuted for rape and the im m unity granted under the 
marital rape exemption is extended to  both spouses. T he following 
chan  does not incorporate these gender-neutial change, since it is 
intended to reflect reality rather than pure "legaJese."

These categories are general, and states may fall into more than one 
category. In addition, considerable legislation and litigation has been oc­
curring ov»r the last two years, and therefore the following chart only re­
flects the lav' as of July 1, 1981.

STATS CATS COXY STATUS OF MAWTAl LA™ CITATIONS*
Alabama 7. i H usbands and cohabitors 

can nn rr  be charged 
w ith rape of mate.

T itle l 3A -6-(So(u), 
13A-6-61

.Alaska * Husband can only be 
charged w ith rape of 
wife if parries w ere liv­
ing apart or he caused

Stat $ I ! .4 l . u j 5(a)

*The citations arc tnciudea to nteresied readers can more easily ootain lull detail cf these lâ i.
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STATI CATlCOtY STATUS OX R aUTAL AaTS LAW
severe physical in ju ry 
(besides the rape).

c ita t io n s '

A m ooa •a Husband c innot be 
charged with w ife rape 
while parries are living 
together.

JLS. } ,’ 3 - j4 o a -o 6

Ar Kansas 5 Statute on ly  exempts hus­
bands in statutory rape 
cases. W hether marital 
rape is a crime vdll de­
pend on judicial deci­
sion or legislative 
interpretation o f "com ­
mon law " exemption.

Stat. t 4 1 - 18 0 3 , n im .

C a li fo rn ia  t No Exemption Husband can be charged 
with crime o f "spousal 
rape." Th irty -day re­
porting requirement.

Pen. C. ( 26a

Colorado 1 Husband cannot be 
charged with rape o f 
w ife while parties live 
together.

R.S. $ 18 - 3-4 0 9

C on^ ad k s t ‘ No Exemotion Spouse/conabitors can be Per.. Code (  538 -6 7 (8 ),
to Rrst-Crgrt. charged with first as amended by H .B.
R iot; I ,  J degree rape; -/a rita l and 

cohabitor exemption fo r 
a ll other sexual assaults.

5247

Delaware J. 4 "V o lun ta ry  s o c i l com­
panion" o f victim can­
not be ch? ged with 
first degree rape; this 
may exemp' husbands, 
cohabitors and "dates." 
Cohabitors (and spouses 
living together) cannot 
be charged with rape o f 
mate.

D .C .A . )§ 7 6 1 - 764 , 
7 7 2 (b )

District o f 
Columbia

c Not known i f  "common 
law " exemption applies, 
making marital rape le ­
gal.

R .S .D .C . 5 22 -7 8 0 1

3 No Exemption Husbands can be charged 
with rape or w ife, the 
same as a stranger. {State 
7. Lorry Smith)

S.A. § 794.011

Georgia Statute on ly  exempts hus­
bands in statutory rape 
C'ses. M arita l rape may 
be legal under "common 
law " exemption; w ill

C .A . { 26 .2 0 0 1 . 2 0 1 3

!'

; it-

i . x

ii» :•:
•i r

i . ■ ?

'T h e  cita tions a r t  m ciuoeo to  interested readers can m ore  easily ob ta in  m il cetaxis o r these
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Hawaii

Idaho

Illinois

Indiana

1m»-s

Kansas

Kentucky

Louisiana

cancoay

2

:

A'o Ezemsrim 
b  F.nt- and 
Second-Cefrer 
Ravt; J

1

STATUS O f  tAAAXTAJL * A f t  LAW
depend on judicial deti- 
sion or legislative inter­
pretation o f statute.

"V o lun ta ry  social com­
panion" o f victim can­
not be charged with 
forcible (firs t degree) 
rape: thus may exempt 
husbands, cohabitors 
and "dates." Husbands 
cannot be charged with 
"lesser" sexual assaults 
o f wife while parties are 
living together.

Hus antf cannot be 
charged with rape o f 
wife uniat parties have 
been living apart at least 
180 days or legal action 
fo r divorce o r sep*ration 
started (petition filed).

Husband can rtrser be 
charged with rape o f 
wife.

Husbands cannot be 
charged witn rape ot 
w ife uniat parries Live 
apart and court action 
fo r  separation or divorce 
started (petition tiled).

Husbands ran be charged 
with first and second 
degree rape o f wife. 
Husbands and cohabi­
tors cannot be charged 
with third degree sexual 
abuse o f mate.

Husband can r.n tr be 
charged with rape o f 
wife.

Husbands and cohabitors 
cannot be charged with 
rape o f spouse uniat 
court order o f separa­
tion.

Husband cannot be 
charged with rape o f 
w ife unias court order 
o f separation.

C T A J tO N S *

R-S, } 707-730  to 7ja

C  § 18-6107

•VS. Ch. 38 \  1 i - i  

S.A. } 3 5 -a a -a - l(b )

C.A. 5 709.2 to 709-4

S.A. f 2 1 - 3 5 0 2  

R.5. 5 j i o . o r o  (3 )

R.S-A § la-ix

'The cu tio n i are included so interested readers can more easily obtain full details of ’fiese 
laws.
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S7 A T I
Maine

M aryland

MaiMchaM***

M ichigan

Mfwsol*

Mississippi

M issouri

Montana

Nevada

C A T ! COSY

2. J

No £r emptivs

2

No Exemption

2, S

No Exemption

APPENDIX n

STATUS O f  M a S IT A L  I a TE  u w
Husbands and cohabitants 

cannot be charged with 
rape o f mate while par­
ties living together.

Husband cannot be 
charged with rape o f 
wire unless court order 
o f separation.

Husbands can be charged 
with rape o f w ife same 
as a stranger (no ex­
emption). (Commonwealth 
o. Chretien)

Husbands cannot be 
charged w ith rape o f 
w ife unless parties live 
apart and court action 
fo r separation o r divorce 
started (petition filed ).

Husbands can be charged 
with rape o f w ife under 
most circumstances.

Husband cannot be 
charged w ith "sexual 
battery" o f  wife unless 
part, >s living apart. Sep­
arate "rape" statute 
does not exempt hus­
bands; unknown if mar­
ital rape is a crime.

Husband cannot be 
charged with rape o f 
wife unless court order 
o f separation.

Husbands/cohabitants 
cannot be charged with 
rape o f mate while par­
ties are living together.

Husband can be charged 
w ith rape o f  w ife the 
same as a stranger.

Husbands cannot be 
charged with rape o f 
w ife unless parties live 
apart and court action 
fo r  separation or divorce 
started (petition filed ).

3 7 9

CITATIONS'
R.S.A. T itle : t A ) j j t ,  
352

A.C. )  1 7 - 464D

A .L  Ch. 16 5  } 22 ; Ch. 
177 5 39

M .S .R .C .C . Ch. 03 5 
2340

S.A. } 6 0 9 .34 9

MCA } 9 7 -3 -9 3  to 
!0 3 , (Supp. i 96 0 )

A.S. ) 5 6 6 .0 10 :2

R.C . 5 4 5 - 5 - 5 0 6

R.S. 5 06- 3 1 9 , 3 2 0

R .S . ) 20 0 .3 7 3

'The dlations are included so interested readers can more easily obtain full details of these 
laws.
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N*nfaH aa ifshire No Exemption

TVF4wr|oi<^ No Exemption

New Mexico 2, J

New York 2

North Carolina 2

North Dakota 2

Ohio

Oklahoma

STATUS OF WJlU T a L  Aa T I  U W
Husband eon be charged 

with rape o f wife under 
most circumstance*.

Husbands can be charged 
with rape o f  wife, same 
as a stranger (no ex­
emption).

Husbands/cohabitants 
cannot be charged w ith 
rape o f their mates un­
less parries living apart 
or legal action fo r di­
vorce o r separation 
started (petition filed ).

Husband cannot be 
charged w ith rape o f 
wife unless court order 
o f separation.

Husband cannot be 
charged w ith rape o f 
wife unless court order 
o f separation or spouse* 
living apart pursuant to 
written agreement.

Husbands cannot be 
charged w ith rape o f 
w ife unless court order 
o f separation.

Husband cannot be 
charged w ith rape o f  
wife unless parties live 
apart and court action 
started (petition file d ) 
or written separation 
agreement entered in to .

Husband can never be 
charged w ith rape o f 
wife.

C’ * •*onsl 
RSA 6 3 2 -A .-5 (H .B . 
j i o ,  effective 8/ 8 1 )

S.A. t 2C:i< i-?(b )

Stat. )  30 -9 - 10 , t t

Pen. L  5 130 .00

G.S. S 14- 27.8

C.A . $ i i . i - a o - o i ,  oa ,
03

ORC )  29 0 7 .0 1 , 02



s ta te  
Rhode island

bouth Carolina

South Dakota 

Tennessee

Texas

Utah

Vermont

Virginia

Washington

West Virginia

CATEGORY

Wisconsin

W yom ing

status or majutal ra te  u w  
Husband cannot be 

charged with rape o f 
wife unlas court order 
o f separation.

Husband cannot be 
charged with rape o f  
w ife unlas court order 
o f separation.

Husband can never be 
charged with rape o f  
wife.

Husband cannot be
charged with rape unlas 
court action fo r divorce 
or separation started 
(petition n lrd ).

Husbands an.l cohabitor 
can never be charged 
with rape o f w ife/mate.

Husband cannot be 
charged with rape o f  
wife unless court order 
o f separation.

Husband can never be 
charged with rape o f  
wife.

Unknown if marital rape 
is a crime.

Husband can never be 
charged with rape o f  
wife.

Husbands and cohabitants 
can never be charged 
with rape o f mate. 
"Voluntary social com ­
panion" cannot be 
charged with 1 st degree 
sexual assault (date-rape 
exemption).

Husband cannot be 
charged with rape o f 
wife unless parties Live 
apart and court action 
fo r divorce or separation 
started (petition filed ).

Husband cannot be 
charged with rape o f 
wife unlas court order 
o f separation.

O TA T IO K S *

C .L  { i 1 - 37 - 1

C. { 16-3-658 

CLA. 5 22-23-1

C . A . }  3 9 - 3 7 0 3  

{  2 I - 0 2 ( a )  {  2 1 - 1 3

Crim. C A . 5 7 6 - 5 - 402 . 
407

S.A. Title 1 3  } 3 3 5 2

Code j 8 .2 - 6 1 , el set. 
(effective 7 / 1 / 8 1 ) 
R.C .A . Ch. ?A_44 .c . 0 , 
ei set. (Supp., 19 7 9 )

Code S 6 1 -SB -r

S.A. $ 9 4 0 .2 2 5 (6 )

S.A. $ 6 - 4-307

liWl.
*The citations ire induced so interested readers can more easily obtain full details of these

APPENDIX n



7. Fac t  o r  f i c t i o n ?  " W E R E  
A L R E A D Y  E X I S T  R E M ED I E S  FOR  
M A R I T A L  R A P E  ~  A WOMAN CAN  
F I L E  A S S A U L T  C H A R G E S  OR  GE T  A 
D I V O R C E . "

A s a m a ile r  o f  f a c t , a ll r a p is t s  
a s s a u lt  th e ir  v ic t im s ,  Rap e | s  a rr im c  

d if fe r e n t  from  a s s a u lt .  T h at is  w h y  
s p e c ia l  r a p e  la w s  e x i s t .  R ape  
inV' I v e s  a s p e c ia l  h u m ilia t io n  and  
s p c  ini v io la t io n .  A s s a u lt  is  a l e s s  
s e r iu u s  c r im e ,  its  p e n a lty  le s s  a 
d e t e r r e n t .  F.ven th o u g h  a w om an  
m ig h t en eo p e  # s a v ic tim  b y  f ilin g  
for d iv o r c e ,  s h o u ld  th e  com m itter  
o f th e  c r im in a l a c ts  e s c a p e  p u n is h ­
m en t for them ? An a p p r o p r ia te  
d e te r r e n t  to th is  ty p e  o f v io le n t ,  
b e h a v io r  is  n o t n ow  a v a i la b le .

j .  F act o r  F i c t i o n ?  " M A R I TA L  
R A P E  LAWS  WOULD  HAVE  THE  
S T A T E  MEDDL ING  IN P E OP LE ' S  
H E D R O O M  A F F A IR S ."

A s a  m a tter  of f a c t , the sjlate is  
m e d d lin g  in th e  b ed ro o m  w h e th e r  
th e r e  is  a m a rita l r a p e  la w  o r  n o t.
In o n e  c a s e  the s ta te  a l lo w s  h u sb a n d s  
to r a p e  th e ir  w i v e s .  In th e  o th e r ,  
th e s ta te  p r o te c t s  w iv e s  from  th is  
ty p e  o f v io le n c e .  S h o u ld  m u rd er  
and a s s a u lt  b e tw e e n  s p o u s e s  be  
d e c r im in a liz e d  ju s t  b e c a u s e  it 's  a 
fam ily  a ffa ir?  A h u s b a n d  sh o u ld  
no m ore fea r  c r im in a liz a t io n  of 
m a rita l r a p e  th a n  a p a r e n t  fe a r s  la w s  
on in c r s t  o r  c h ild  a b u s e .  T h e  law  
• I m i  i | i |  m i i i l    ■> b '  m * i 1  , h o s t i le ,

• t  i t iu u iu i  | n iiu  a m i  o u t  t u t

• act w h e th e r  it h a p p e n s  w ith in  a 
m a r r ia g e  o r  w ith o u t .

9.  F ac t  o r  F i c t i on?  "M A R I TA L  
R AP E  LAWS  WI LL  D E S T R O Y  
M A R R I A G E S  U Y  P R E V E N T I N G  A N Y  
P O S S I R L E  R E C O N C I L I A T I O N . "

. A s a m atter  o f f a c t , i s n 't  a m a r r ia g e  
in  w h ic h  a h u s b a n d  r a p e s  h is  w ife  and  
s h e  p r e s s e s  c h a r g e s  a l ie a d y  
d e s tr o y e d ?  W ith h o ld in g  ju s t ic e  and  
eq u a l p r o te c t io n  to try  to h o ld  to ­
g e th e r  s u c h  a m a r r ia g e  i s  an u n r c a l -  
Intle and  Im p ro p er  go a l for the  
cr im in a l la w .  T h e  law  n ow  p r o te c t s  
a ra p in g  h u sb a n d  r a th e r  than a 
v ictim  w if e ,  an d  w om en  can  b e  c o e r c e d  
in to  s ta y in g  in v io le n t  m a r r ia g e s .  
S h o u ld  th e  la w  e n c o u r a g e  s u c h  fo r c e d  
c o h a b ita tio n ?

1 0 .  F a c t  o r  F i c t i on? " S I NC E  SO FE W  
C AS E S  A R E  D R O U G H T  TO  T R I A L ,
WHY DOTHF . R  W I TH  A M A R I T A L  
R A P E  L A W ? "

A s a m a tter  o f  f a c t , th e law  p r o te c ts  
e ith e r  th e v ic tim  o r  th e r a p is t .  
H u sb a n d s  w h o  com m it a c ts  of v io le n c e  
a g a in s t  w iv e s  n o w  r e c e iv e  s p e c ia l  
p r o te c t io n  from  th e  law  in P e n n s y l ­
v a n ia .  S h o u ld  s u c h  s p e c ia l  p r o te c t io n  
m o re r ig h t ly  b e lo n g  w ith  th e  v ic t im ?  
P a s s a g e  o f  I? .B  . 112,2 w o u ld  ca ll 
a tten tio n  to th e  p r o b le m , le t th e  
v ic t im s  k n o w  th e r e  can  b e  h e lp ,  a n d ,  
b y  r e m o v in g  s o c i e t y ' s  s a n c t io n  for  
su c h  b e h a v io r ,  w o rk  to d e te r  i t .

C A N

T H E R E  D E

R A P E

J_N

M A R R ! A C I

SOME FACTS  

AND FICTIONS 

ABOUT

MARITAL RAPI



.1.  Fa c t  o r  F i c t i o n ? " M A R I T A L  R A P E  
I S N ' T  AS  S E R I O U S  AS  R A P E  D Y  A 

'  S T RA N G E R  -  I T ' S  J U S T  A WOMAN  
N O T  DEING IN THE  MOOD AND  HER  
HUS  HAND I N S I S T I N G . "

As a matter o f  f a c t , m a r ita l r ap e  Is 
o ften  ju st a s  v io le n t ,  ju s t  a s  d e g r a d ­
i n g ,  and  o ften tim es  m o re  tra u m a tic  
than  r a p e  b y  a s t r a n g e r .  It is  
p e r p e tr a te d  w ith  k n i v e s ,  at g u n p o in t ,  * 
r e p e a te d ly ,  b r u t a l ly ,  In fr o n t ,o f  
o t h e r s ,  and m ost o ften  is  th e  fin a l 
v io le n t  s e t  c u lm in a tin g  a s e r ie s  o f  
p h y s ic a l  a b u s e s .  O n e w om en  h a s  
r e p o r te d  b e in g  b e a te n  and  ra p ed  b y  
h e r  h u sb a n d  v ir tu a lly  e v e r y  d a y  for  
s ix  m o n th s , a n a lly  r a p e d  9 o r  10 
t im e s ,  l ie  to ld  h e r  th a t , i f  s h e  e v e r  
tr ie d  to le a v e ,  h e  w o u ld  k il l  h e r .  In 
te r r o r  s h e  fled  to a n o th e r  s ta t e ,  
c h a n g e d  h er  n a m e , an d  l iv e d  th e r e  
for a y e a r  in c o g n ito .

2 . Focf o** Fiction? "MARITAL t 
RAVE ISN'T OFFENSIVE — AFTER 
ALL.  A WIFE HAS HAD SEX WITH HER 
HUSBAND REFORE, WHAT'S ONE 
MORE TIME?"

As a m atter of fa c t , a w om an ra p ed  
b y a s tr a n g e r  h a s  to l iv e  w ith  the  
m em ory of that e x p e r ie n c e .  A 
wom an raped  by h er  h u sb a n d  h a s  to 
l iv e  w ilh  h e r  r a p is t .  M ary w ife  
v ic t im s , (rapped  in a r e ig n  o f te r r o r ,  
e x p e r ie n c e  rep ea led  s e x u a l a s s a u lt s  
o v e r  a n u m b er of y e a r s .  What 
h a p p e n s  to a ca p a c ity  for in tim a cy

lo v e  and  p r o te c t ,  an d  on w hom  o n e  m ay  
b e  e c o n o m ic a lly  d e p e n d e n t ,  com m its  
su c h  a b ru ta l and  v io le n t  v io la tio n ?

3. Font nr Frnlhji? "MARITAL RAPE IS 
A HI/ARRE AND. UNUSUAL ACT AND 
D O W N ” ' N[.:i?n LEGISLATIVE ACTION,"

A s a m a iler  o f f a c t , m ost e x p e r ts  
c o n s id e r  r a p e  to h e  th e  m o st u n d e r ­
r e p o r te d  o f a ll c r im e s  an d  m arita l r a p e  
e v e n  m o re s o .  O v e r  a th ir d  o f w om en  
w h o  a p p e a r  at b a tte r e d  w o m e n 's  s h e l t e r s  
r e p o r t  b r in g  s e x u a l ly  a s s a u lte d  b y  th e ir  
h u s b a n d s .  It i s  se ld o m  d is c u s s e d  . 
H u m ilia ted  and  a s h a m e d , m arita l r a p e  
v ic t im s  d o n 'l talk  a b o u t i t .  T h e y  d o n 't  
r e p o r t  it b e c a u s e  th e  la w  d o c s  not h e lp  
th e m .

4. Fact or Fict ion? "WHEN A WOMAN 
MARRIES. SHE CONSENTS TO SEXUAL 
INTERCOURSE WITH HER HUSBAND."

«
A s a m a tter  o f f a c t , s e x u a l  e x p r e s s io n  
in lo v e  i s  o n e  t h in g .  F o r c e d , b r u ta l iz e d  

. s e x  is  a n o th e r . No o n e  c o n s e n ts  to 
v io le n c e  b y  m a r r y in g .  U n d e r  c u r r e n t  la w  
p r o s e c u t io n  is  im p o s s ib le  for ev en  
th e  m ost b r u ta l r a p e s  in m a r r ia g e .

5. Foot nr Fiction? "IF PROSECUTIONS 
ARE ALLOWED FOR MARITAL RAPE, A 
LOT OF INNOCENT IIUSHANDS WILL 
HAVE RAPE CHARGES FILED AGAINST  
THEM DY ANGRY,  VENGEFUL WIVES 
WHO HOPE TO BARGAIN FOR A HF.TTER 
PROPERTY SETTLEMENT IN A DIVORCE 
ACTION."

A s a m atter  o f f a c t , th is  m yth  Is b u ilt  
on th e  i l l- fo u n d e d  b e l i e f  that w om en  
a r c  in n a te ly  v e n g e fu l  and  w i l l in g  to ; *
go  th r o u g h  th e  to r tu r e s  o f a c o u r t ­
room  tr ia l in  o r d e r  to "get b a ck "  at 
a m a n , and  that so m eh o w  w om en  sh o u ld  
h e  t r ea ted a s  l e s s  c r e d i b l e  v i c t ims o f • 
cr im e  than o t h e r s .  A c tu a l ly ,  th e r e  
a re  m any o th e r  ty p e s  o f c o m p lia n ts  
w h ic h  a w om an co u ld  f i le  fo r  r e t a l i ­
a tion  that w o u ld  r e q u ir e  l e s s  p u b lic  
s e l f - e x p o s u r e  and  tr a u m a . F u r th e r ,  
ou r le g a l  s y s te m  h a s  b u i l t  In 
m e c h a n ism s  lo d e te r m in e  th e  m e r its  
of a c o m p la in t . P o l ic e  in v e s t ig a t io n s ,  
p r o s e c u to r  d i s c r e t io n , and ju r y  
d e l ib e r a t io n s  a r e  e m p lo y e d  to d e te r ­
m in e  th e  tru th  o r  f a l s i t y  o f  o th er  
a l le g a t io n s .  W hy s h o u ld  m arita l r a p e  
b e  tr e a te d  a n y  d if fe r e n t ly ?  F in a l ly ,  
no s u c h  m is u s e  h a s  b e e n  d o cu m en ted  
b y  th e  s ta te s  th a t h a v e  e lim in a ted  
im m u n ity  o f  s p o u s e s  from  p r o s e c u t io n  
for r a p e .  O n ly  th e m o st e x tr e m e ly  
b r u ta l and  h o r r i fy in g  in c id e n ts  o f  
m arita l r a p e  h a v e  b e e n  r e p o r te d .

C. Fact or  F ic tio n ?  "MARITAL 
RAPE IS SIMPLY ONE SPOUSE'S 
WORD AG A T  S T  THE OTHER. HENCE 
IT WILL DE DIFFICULT TO PRO­
SECUTE."

A s a m atter  o f f a c t , w h e n  h a s  d i f f i ­
c u lty  to p r o s e c u te  d e te r m in e d  w h a t  
a cr im e  is ?  T r e a s o n ,  c o n s p ir a c y ,  
c h ild  a b u s e ,  and  in c e s t  ar.» d if f ic u lt  
to p r o v e ,  b u t th e r e  i s  no o u tc r y  to^ . 
d e c r im in a liz e  th em .
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d i f f i c u l t  time seeing what happened to them a3 a rape and choosing to present 
such charges to che po l ice, Al3o, a woman who i s  l i v i n g  i n  a separate household 
would expect l e s s  skepticism and r i d i c u l e  on the par t  o f  p o l i c e  when she oade 
such a charge. And i t  nay be eas ie r  f o r  such women to e s ta b l i s h  evidence o f  
f o r c e  and non-consent. A3 t iae  goes on, normative standards change, and women 
become more aware o f  t h e i r  r igh t3 ,  the p ropo r t ion  o f  cases invo lv ing  cohabit ing 
spouses may Inc rease .

The d e le t i o n  o f  the exemption f o r  cohabit ing spouses a l s o  has a 
"m u l t i p l i e r "  e f f e c t ,  we suspect, on the prosecut ion o f  estranged husbands. When 
the exemption f o r  cohabit ing spouses i3  removed, there i s  gene ra l l y  a g rea t  deal 
o f  p ub l i c i t y  about the problem. Prosecutors ,  po l ice  o f f i c e r s  and women in 
genera l l e a r n  about the p o s s i b i l i t y  o f  charging spouses with rape. This no 
doubt leads  to  an increased number o f  casos - invo lv ing  estranged husband3 as wel l
as cohabit ing husbands.

• •» —
I n c i d e n t a l l y ,  there are seme in t e r e s t i n g  s im i l a r i t i e s  among the cases o f  

women raped by estranged husbands. A number o f  then were kidnapped befo re they 
were raped, d r iven  somewhere i n  a ca r  aga ins t  th e i r  w i l l  o r  taken somewhere at  
gunpoint. Others were deceived by husbands uho to ld  them they wanted to see 
them i n  o rder to t a l k  with them about t h e i r  ch i ld ren  o r  about t h e i r  f inances .

THE OFFENDERS
The HCMR researchers  were able to gather seme va luab le  in fo rmat ion  about 

the o f fende rs  a3 w e l l  as about the court  d i s p o s i t i o n  (See Table 1 ) .  The 
o f fenders  were, by and l a rg e ,  young. S i x t y - f o u r  percent were under 30 and 33 
percent under 25 .  This corresponds to what we found in  our in te rv iew popu lation 
o f  marl' ’.a L rape v ic t ims .  ( 95 )  Ma r i ta l  rape coming to pub l ic  a t t en t i on  i s  
predomi’ j  .n t ly  a younger man* 3 criir.e.

Occupat iona l ly ,  the o f fenders  whose ma r i t a l  rapes come to public  a t ten t ion  
were a l 3 o  a lower s ta tu s  group. Large numbers, 3< percent,  were unemployed, and 
another 31 percent were b lu e - c o l l a r  workers. This may not t e l l  us anything 
about m a r i t a l  rape i n  genera l ,  however. We have to remember that  i s  i t  
t y p i c a l l y  men from lower s o c ia l  c la sses  who are the c l i e n t e l e  o f  the criminal . 
j u s t i c e  system. We l l - to -do  c r im ina ls  tend to be more success fu l  a t  evading 
de tec t ion  and prosecut ion .  Nonetheless, th i s  inventory o f  cases show3 that some i  
middle-c las .-  m a r i t a l  r ap is t3  are being prosecuted. The law i s  being appl ied to 
a spectrum o f  husbands, not j u s t  one c l a s s .

The r a c i a l  and ethnic breakdown o f  the o f fenders  shows a d i s t r i b u t i o n  
roughly t yp ic a l  o f  the C a l i f o r n i a  popu la t ion a3 a whole. Of those whose race we 
could asce r ta in ,  about two-th i rd r  were white and the remaining th i r d  divided 
between Biaclc and Hispanic. \

DISPOSITION OF CASES
The moat i n t e r e s t i n g  in fo rmat ion we can glean from these cases i s  not so 

much about the phenomenon o f  ma r i ta l  rape i t s e l f  but r a the r  about how the 
phenomenon i s  handled i n  the c r im ina l  j u s t i c e  system. The cases are ce r ta in ly  
not a rep resen ta t ive  se t  o f  ma r i ta l  rapes, the vast ma jo r i t y  o f  which we know 
are never repo r ted .  But they are i n  a l l  l i k e l i h o o d  a rep resen ta t ive  3ampie o f  
cases tha t  make t h e i r  way in t o  the l e g a l  system. What happens to ma r i t a l  rape

MA4A/PP, D203,05Junau, Page 3 -uO* ' X w ' -*•, -  . j *-*



where one Judge inpoaed a 16 year sentence, the offender had abducted and raped 
another unrelated woman during the same epiaode where the 3pouaal rape had 
occurred . A man who held h i3 aon hoatage with a aawed o f f  shotgun waa sentenced
to fou r years . The longest'sen tence meted out fo r  a m arita l rape uncomplicated
by other crimes and weapon v io la t ion s  was three years. The maximum poss ib le
term fo r  felony 3pousal rape i3  e igh t years.

IMPLICATIONS: NO FLOOD OF CASES
• From an analysis o f these 39 cases , i t  i s  possib le to draw some important 

conclusion s about how the crim inal Ju s tice  system deals with the issue  o f 
m arita l rape once I t  i s  crim ina lised . They are conclusions which con tribu te  
d ire c t ly  to the debate o q  policy  which fo r  the la s t  few years has been taking 
p lace  in  le g is la tu r e s  and courts .

F ir3t ,  there i s  l i t t l e  evidence tha t the courts w ill be swamped by a large  
number o f m arita l rape complaints. Th irty , fo r ty  or oven f i f t y  cases reaching 
the cou rts  over a two-year period in  a s ta te  o f  20 m illion  people i s  a m±ni3cu la
burden on the system. In the case o f C a lifo rn ia , the load works out, a3 f a r  a3
we can t e l l ,  to  be approximately one case per year per m illion  inhabitan ts . At 
th a t r a te , most s ta te s  in  the country can probabi, expect le ss  than a dozen 
prosecu tions per year follow ing the crim in a liz a tion  o f spousal rape. I f  we ar$ 
ta lk ing  about 3 ta te s  where the exemption only app lies to a husband and wife 
l iv in g  together, the increaae in  cases w il l be even smaller.

A3 to the matter o f these cases being non-3erlou 3f the opposite would 
appear to be true. I f  C a l ifo rn ia 's  experience holds true elsewhere, the type of 
cases tha t w ill come to court w il l tend to he the most b la tan t, the co s t b ru ta l 
and the most heinous. 1

Of course , these conclusions only apply to cases in  the courts . Those
opposed to  crim ina liz in g  m arita l rape a lso  are concerned about the po lice  being
inundated w ith a la rg e  number o f fr iv o lo u s  coniiUnints. From the data we have 
c o lle c te d , we cannot draw any conclusions about the experience o f the p o lic e . 
However, we are sk ep t ic a l that the p o lice  experience in  C a lifo rn ia  ha3 been much 
d if fe r e n t .

IMPLICATION: DROPPING OF CHARGES
C learly  a la rge  number o f m arita l rape charges la t e r  get dropped. A3 in

the ca3e o f  w ife abuse, where s im ila r ly  la rge  numbers o f cases are dropped,
there i s  controversy about why the a t t r i t i o n  rate  i s  so high. P o lice  and 
prosecu tors tend to blame the wives fo r  being f ic k le . Advocates fo r  battered  
women tend to blame the crim inal ju s t i c e  system for being in sensitive .

The* key problem, however, i s  not in  determining who is  to blame but in  
improving the le v e l o f mutual cooperation  between v ictim s aud the crim inal 
ju s t i c e  system. Where sp e c ia l v ictim  assistan ce programs have been se t up 
around the country, fo r  example, and where prosecutors have la a i 'e d  more about 
the dilemmas fac ing  v ictim s, th is  le v e l o f cooperation  has in creased .( a7 )

I f  the cases noted here are any in d ica tion , women do not drop charges
because they were -trumped up in  the f i r s t  p la ce . Rather, they r e t r a c t  these 
charges at te r having su ffered  from fea r , from embarassraent, or from pressure by
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In the debate ever removing the spousal exemption, to rape, much concern iras 
been expressed over how or even whether a law crim ina liz ing  rape would 
w ork .(*2 ) Opponents o f the change have rained several d if fe ren t spectors o f 
in s id iou s consequences tha t would ensue i f  a a r i ta l  rape i3  c r ia in a liz ed . For 
exaaple , they have warned that de leting  the spousal exeaption would r isk  
flo od in g  the c r in in a l ju s t ic e  systen with fr iv o lou s  coap la in ts brought By" 
"v ind ictive" w ives. (* 3 ) They have a lso  ra ised  the fear that cases brought under 
such a law would be im possib le to prosecute , e ith e r because wives would be 
un re lia b le  w itnesses or because the cases would b o i l down to  her word against. 
h i3 .(* U ) In 3h crt , they have predicted tha t m arita l a ssau lt prosecutions would 
bog down and f ru s tr a te  the crim inal Ju stice  system.

D n til recen tly , arguments over these claims have been mostly hypothetical. 
There ha3 been l i t t l e  em pirical evidence aga in st which to  Judge them. However, 
now that severa l s ta te s  have elim inated the spousal exemption, and have gaxned 
experience about what happens once the exemption i s  removed, i t  i3  possib le to 
see how a spousal rape law works in  a c tu a l ity .

A s ta te  well s itu a ted  fo r  a 3tudy o f the e ffe c ts  o f crim inalising marital 
rape i s  C a lifo rn ia . C a lifo rn ia  changed i t 3  law as early a3 January, 1980* md 
has had a to ta l o f more than four years experience without the spousal 
exemption. As tho most populous s ta te  in  the country, C a lifo rn ia  has also 
generated a la rg e  number and varie ty  of spousal rape casns. Moreover, since the
change o f the law was hotly  debated and widely pub lic ized in  C a lifo rn ia , public
a tten tion  to m arita l rape cases has been r e la t iv e ly  high there, making
in form ation  on the su b je c t easie r to c o l le c t .

On the other hand, using C a lifo rn ia  to 3tudy the operation  o f m arital rape 
prosecutions ha3 some drawback:^ C a lifo rn ia 's  le g a l s itu a t io n  with regard to 
m arita l rape i s  not en tire ly  p a ra lle l to that o f other sta tes which have
crim inalized rape between a husband and a w ife who are s t i l l  liv in g  together.-. 
When C a lifo rn ia  changed the law on spousal rape, the le g is la to r s  did not merely 
de le te  the spousal exemption. Instead, they drafted  a to ta lly  new section , o f 
the crim inal coda on the matter of spousal rape. One important specia l 
cond ition  attached to  the C a lifo rn ia  3pousal rape law is  that victim s were 
lim ited  (u n t i l  re cen tly ) to  bringing 3ucb charges w ithin 30 days o f the ir 
occurrence. Another 13 that m arita l -rap e , un like non-m arital rape,can be a, 
misdemeanor ra th e r than a fe lony . Nonetheless, a great deal o f  valuable in sigh t 
in to  the question  o f  whether m arita l rape i3  a v iab le  le g a l concept can be 
gleaned by looking a t  the s itu a t io n  in  C a lifo rn ia .

GATHERING DATA
Gathering the needed data on the operation  o f the m arital rape law in  

C a lifo rn ia  has not been a simple task. Unfortunately , the s ta te  Bureau o f 
Crim inal S t a t i s t i c s  does not keep very thorough or very de ta iled  information on 
m arita l rape prosecutions in  sp ite  o f the fa c t  that an important public policy  
is su e  i3  a t s ta k e .(*5 )

So the s t a f f  o f the National Clearinghouse on M arita l Rape (NCMR) has been 
forced to compile data on i t 3  own —  a fru s tra tin g  and cumbersome task. M arital 
rape cases havo been id en t if ie d  in  a varie ty  o f .way3 —  butt prim arily through a 
newspaper c lipp ing  se rv ice . The 3 t a f f  o f the Clearinghouse, a f te r  hearing about 
a m arita l rape p rosecu tion , made con tacts with the Jou rn a lis ts , a ttorcsys , 
prosecu tors , cou rt o f f i c i a l s ,  probation o f f ic e r s  and sometimes rape c r i s is
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d i f f i c u l t  time seeing what happened to them as a rape and choo3ing to present 
aach charges to the p o lic e . AI30 , a woman who i3  liv in g  in  a separate household 
would expect le s s  skepticism  and r id ic u le  on the part o f  p o lic e  when 3he made 
such a charge. And i t  nay be easie r fo r  such women to e s ta b l is h  evidence of 
fo rce  and non-consent. A3 time goe3 on, normative standards change, and women 
become more aware o f th e ir  r ig h ts , the proportion  o f cases involv ing cohabiting  
spouses may in crease .

The d e le tion  o f  the exemption fo r  cohabiting 3pouse3 a lso  has a 
"m u ltip lie r"  e f f e c t , we suspect, cn the prosecution  o f estranged husbands. When 
the exemption fo r  cohab iting 3pousis i3  removed, there is  genera lly  a great deal 
o f  p u b lic ity  about the problem. Prosecutors, p o lice  o f f i c e r s  and women in  
general lea rn  about the p o s s ib il ity  o f charging spouses w ith rape. T h i s  no 
doubt leads to  an increased number o f cuso3-involv ing estranged hushandh as well
as cohab iting  husbands.

. ■* •“
In c id en ta lly , there are 3cme in te re s tin g  s im ila r i t ie s  among the cases o f 

women raped by estranged husoand3 . A number o f them were kidnapped before they 
were raped, driven somewhere in  a car again st th e ir  w il l or taken somewhere a t 
gunpoint. Others were deceived by husbands who to ld  them they wanted to see 
them in  order to ta lk  w ith them about th e ir  ch ild ren  or about th e ir  finances..

THE OFFENDERS
The ?ICMH researchers  were able to gather seme va luab le  in fo rmat ion  about 

the o f fende rs  a3  w e l l  as about the cour t  d i sp o s i t i o n  (See Table 1 ) .  The 
o f fenders  were, by and l a rg e ,  young. S i x t y - f o u r  percent were under 30 and 33 
percent under 25 .  This corresponds to what we found i n  our in te rv iew population 
o f  m a r i t a l  rape v i c t im s . ( 3 5 ) Mar i ta l  rape coming to pub l ic  a t t en t ion  i 3  
predominantly a younger man's crime.

Occupat iona l ly , the o f fenders  whose mar i ta l  rapes ccme to pub lic a t ten t ion  
were a i 3o a lewer statU3  group. Largs numbers, 31 percent,  were unemployed, and 
another 31 percent were b lu e - c o l l a r  workers. This may not t e l l  us anything 
about m a r i t a l  rape i n  general ,  however. We have to remember that  i 3  i t  
t y p i c a l l y  men from lower s o c ia l  c lasses who are the c l i e n t e l e  o f  the criminal ,  
j u s t i c e  system. We l l - to -do  c r im ina ls  tend ta be more success fu l  a t  evading 
de tec t ion  and prosecut ion .  Nonetheless, th is  inventory o f  cases shcw3  that some * 
middl fr-c lasa m a r i t a l  r a p i s t s  are being prosecuted. The law i "  being appl ied to 
a spectrum o f  husbands, not j u s t  one c la ss .

The r a c i a l  and ethnic breakdown o f  the o f fenders  show3  a d i s t r i b u t i o n  
rough ly t y p ic a l  o f  the C a l i f o rn i a  populat ion as a whole. Of tho3 e whose race we 
could asce r ta in ,  about two-th i rd 3  were white and the remaining th i rd  divided 
between Black and Hispanic. j

DISPOSITION OF CASES
The most In te re s tin g  inform ation we can glean from these cases I s  not so 

much about the phenomenon o f m arita l rape I t 3 e l f  hut ra th e r about how the 
phenomena^ I s  handled in  the crim inal ju s t i c e  system. The cases are ce rta in ly  
not a represe».w \tive se t o f m arita l rapes, the va** m a jority  o f which we know 
are never reported . But they are in  a l l  lik e lih o od  a rep resen ta tive  sample oi 
cases th a t make th e ir  way in to  the le g a l system. What happens to m arita l rape
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workers fam ilia r  with the case, in  an e f f o r t  to get as much d e ta i l  as poss ib le  
about the events c f  the ca3e, the backgrounds o f  the offender and the v ictim , 
and the d isp o s it io n  o f the case w ith in  the le g a l system. D i s t r i c t  attorneys 
were generally the best and most r e l ia b le  sources o f in form ation . O ccasionally , 
these o f f i c i a l s  re fe rred  NCMR s t a f f  to o ther cases which had not been id en tif ie d  
through the new3 c lip p in g  se rv ice .

A ltogether, NCMR 3 t a f f  id e n t if ie d  39 case3 o f m arita l rape which came to  
the a tten tion  o f the p o lice  or cou tt3 from January, 1930 through December, 
1931. Thi3 13 not n ecessarily  a ccnpler.a inventory o f a l l  3uch cases , however.

One p iece o f evidence auggests i t  i s  f a i r ly  thorough, though. The s ta te  
Burerau o f Crim inal S t a t i s t i c s  did compile what i t  believed to be a complete 
ta l ly  o f a l l  a r re s t3 fo r  m arita l rape in  1980 . This o f f i c i a l  t a l ly  showed 11 
a rre 3t 3. For the comparable time period , the NCMR inventory showed 17 cases 
tha t even the o f f i c i a l  reporting  s t a t i s t i c s  did not pick up.

Nonetheless, I t  must be sa id  tha t although NCMR be lieves i t  to bo f a i r ly  
complete, there i s  no way o f knowing hew to ta l ly  complete the NCMR inventory o f 
rape ca3e3 i s .  Moreover, w ithout the in form ation  about i t s  completeness, we 
cannot vouch fo r  i t 3 represen tativeness e ith e r . There i s  every reason to  
believe tha t the case3 not id e n t if ie d , I f  there were any, would be l e 33 

sen sa tiona l case3 th a t did not proceed a3 f a r  in  the crim inal ju s t i c e  system.
In o ther words, the cases tha t were id e n t if ie d  would be more b ru ta l, 

contain  more evidence, and be more l ik e ly  to  r e s u lt  in  a hearing o r t r i a l  tha t 
would bring i t  to  g rea te r pub lic  a tten tion  than other cases . Whether th i3 group 
c f  cases 13 biased in  th is  way, we do not know.

W.J th these poss ib le  caveats in  mind, we present the In form ation  on the 
C a lifo rn ia  case3 . On’  advantage o f generating data through c a l l s  to  D is t r ic t  
Attorneys, newspaper 3 and so fo r th , ra th e r  than through the s ta te  reporting  
system, was than a g rea t dea l more Inform ation could be gathered . The NCMR, by 
d il ig e n t  3 ieu th ing , was ab le  to Inform i t s e l f  about age, race , occupations o f 
the husband and w ife , and the cature o f the in c id en t in  add ition  to  a l l  the data 
about the cou rt d isp o s it io n .

NATDRS OF THE CASES .
A f i r s t  thing to note about the cases i s  tha t they were, on the whole,

extremely b ru ta l . E spec ia lly  b ru ta l cases are  probably more apt to  end up on
the p o lice  b lo t te r  and in  the newspaper, and th a t may account in  pa rt f o r  the 
array of in c red ib le  v io len ce  i l lu s t r a te d  in  the ch a rt. The cases in clude one 
where a woman was raped with a crowbar and a s ix teen  inch t i r e  iron  and then had 
her breasts slashed with the same instruments. In another, a woman complained 
that her husband forced her to  have 3ex w ith o th er men and dogs. In  3 t i l l  
another, the fu g it iv e  husband murderrd the v ic tim  before he could be apprehended 
fo r  her rape. The use o f knives and guns was a common fea tu re  among these ca3es
and severa l includ -jd very severe beating3.

ft
A second important fea tu re  o f the cases was th a t a m a jo r ity  o f  the rapes 

occurred between spouses who were separated , sometimes very recen tly  so . In 
only 8 percent o f  the ca3e3 were the couple r t i l l  l iv in g  toge ther (See Table 
1 ) .  I t  ia  not su rp ris in g  th a t cohab iting  couples con s t itu te  a m inority of
cases . Wives who are s t i l l  l iv in g  with th e ir  husbands no doubt have a much more



where one Judge inposed a 16 year sentence, the offender had abducted and raped 
another unrelated woaan during the sane ep isod e  where the spousal rape had 
occu rred . A man who held h is  son hostage w ith a sawed o f f  shotguu was sentenced 
to  fou r years . The longest’ sentence meted out fo r  a m arita l rape uncomplicated 
by other c rin es and weapon v io la tion s was th ree  years. The maximua possib le  
te rn  f o r  felony spousal rape i s  eight y e a r s .

IMPLICATIONS: NO FLOOD OF CASES
• From an ana lysis o f these 39 cases , i t  i s  possib le to draw 3ome important 

con c lu s ion s about hew the crim inal J u s t ic e  3y3tem deal3 with the issue o f 
m ar ita l rape once i t  i s  crim inalized . They are conclusions which contribute 
d i r e c t ly  to the debate on policy which fo r  the la s t  few years has been taking 
p la ce  in  le g is la tu r e s  and courts .

F i r s t , there i s  l i t t l e  evidence th a t  the courts w ill be swamped by a large  
number o f  m arita l rape complaints. T h ir ty , fo r ty  or oven f i f t y  cases reaching 
th e  cou rts  over a two-year period in  a s t a t e  o f  20 m illion  people i s  a m iniscule 
burden on the system. In the case o f C a l i f o rn ia , the load works out, as fa r  as 
we can t e l l ,  to  be approximately one case per year per m illion  inhabitants. At 
th a t  r a te , most s ta te s  in  the country can probably expect le ss  than a dozen 
prosecu tion s per year follow ing the c r im in a liz a t ion  o f spousal rape. I f  we ar§ 
ta lk in g  about 3ta te s  where the exemption only app lies to a husband and wife 
l iv in g  toge ther , the increase in  cases w i l l  be even sm aller.

As to the matter o f these cases be ing non-3eriou 3 , the opposite would 
appear to be true . I f  C a lifo rn ia 's  experience holds true elsewhere, the type o f 
ca ses  th a t w il l  come to court w ill tend to  be the mo3t b la tan t, the most b ru ta l 
and the most heinous. *

Of course , these conclusions only app ly  to cases in  the courts. Those 
opposed to  crim in a liz in g  m arital rape a ls o  are concerned about the co lice  being 
inundated w ith a la rge  number o f f r iv o lo u s  complain ts. From the data we have 
c o l le c te d , we cannot draw any conclusions about the experience of the police-. 
However, we are s k e p t ic a l that the p o lic e  experience in  C a lifo rn ia  has been much 
d i f fe r e n t .

IMPLICATION: DROPPING OF CHARGES
C learly  a la rge  number of m a r ita l rape charges la t e r  get dropped. As in  

the case o f  w ife abuse, where sim ilarly  la rg e  numbers o f  cases are dropped, 
there i s  controversy about why the a t t r i t i o n  ra te  i s  so high. Police and 
prosecu to rs  tend to blame the wives f o r  being f ic k le . Advocates for battered  
women tend to  blame the crim inal ju s t i c e  system for being in sensitive .

The key problem, however, i s  n o t in  determining who i s  to blame but in  
improving the le v e l o f mutual coopera tion  between v ictim s and the crim inal 
Ju s t ic e  system. Where specia l v ic t im  ass is tan ce  programs have been se t bp 
around the country, fo r  example, an! where prosecutors have learned more about 
the dilemmas fac ing  v ictim s, th is le v e l o f  cooperation  ha3 increased. (*7)

I f  the cases noted here are any in d ica tion , women do not drop charges 
because they were -trumped up in the f i r s t  p la ce . Rather, they re tra c t these  
charges a f te r  having su ffered  from f e a r , from embarassraent, or from pressure by
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ca 3 e 3  once they a r r i v e  there? (See Table 2 )
F i r s t  o f  a l l ,  a subs tan t ia l  number o f  cases get dropped be fo re they go ve ry  

f a r ,  o f t en  be fo re t r i a l ,  and sometimes b e fo re  arraignment. In 28 percent o f  the 
ca 3 e s  i n  th is  sample the charges were dropped.

Un fo r tuna te ly ,  the information, on why the charges were dropped i s  not among 
the  most r e l i a b l e  i n  the chart. Many times the reason given depends on the 
p e r sp e c t i v e  o f  the person giving the in fo rm a t i on .  D i s t r i c t  attorneys o f t e n  
choose to  drop charges because they th in k  they do not have a good case but then 
blame i t  on la ck  o f  cooperation by the w i f e .  From the w i f e ' s  perspective, she 
nay sea the dropping o f  charges as the d ec is ion  o f  the D. A. The r e a l  state o f  
a f f a i r s  i s  d i f f i c u l t  to determine.

I t  i s  c e r t a in  tha t  i n  some cases charges are dropped a t  the request of  the 
w i f e .  Where NCMR researchers  could a s c e r t a in  the reasons the w i fe  gave fo r  such 
r eq u e s t s  they inc luded 3uch things a3 :  1) the wi fe  was pressured by r e l a t i v e s
o f  the o f fende r  to drop the charge, 2 ) t h e  wi fe  did not want to face the 
embarrassment o f  n  t r i a l ,  3 ) the wife f o rg a v e  her husband and wanted him back o p  
U) the w i fe  got whet she most wanted (d i v o r c e  and p ro tec t ion )  i n  other ways. :

Of course, another common reason 1 , r  wives dropping charges, especia l ly  i n  
w i f e  abuse cases, 1 3  f e a r  o f  fu r the r  r e t a l i a t i o n  by the husband.

I t  does not appear frcm the a v a i l a b l e  in fo rmat ion  tha t  the cases where the 
charges were dropped were f r i v o l o u s  o r  f raudu len t .  Some o f  these dropped 
charges  invo lved  severe assau l ts ,  r e p l e t e  with i n j u r i e s  and winesses. In f a c t ,  
one invo lved  the woman who was raped ai wattered with the t i r e  i ron .

The remaining cases (72 percent) went on f o r  prosecut ion ,  and o f  these a
remarkab le  89 percent (25 out o f  28) r e s u l t e d  i n  l. conv ic t ion .  There were 
s e v e r a l  rou tes  to a conviction .  The mo3 t  common was a simple g u i l t y  plea on the 
p a r t  o f  the o f f e n d e r :  60 percent (17 o f  28) o f  the o f fende rs  pleaded g u i l t y ,
u s u a l l y  to  the charge o f  spousal rape i t s e l f .  I n  a l i t t l e  l e a s  than a third o f
such p leas ,  though, the charge wa3 bargained down to another charge, usual ly the
l e a s  onerous one o f  a s sau l t  or bat te ry .

In  11 cases the o f fender pleaded not  g u i l t y  and went to t r i a l .  Of these,  
e i g h t  re su l t ed  i n  a g u i l t y  ve rd ic t  —  seven by a ju ry  and one by a judge. There 
were three non -gu i l t y  ve rd ic ts  handed down to ma r i t a l  rape charges, two by a 
J u r y  and one by a judge. (Actua l ly  i n  th9 one Jury a c q u i t t a l ,  there were two 
j u r y  t r i a l s :  one ended i n  a deadlock, the  o the r i n  an a c q u i t t a l . )

SENTENCING
A l l  together , 25 o f  the 28 cases brought to t r i a l  in  the two year pe r iod

r e s u l t e d  i n  a g u i l t y  f inding, and a l l  o f fenders  rece ived sentences o f  some
s o r t .  The sentences were not p a r t i c u l a r l y  severe . Ten o f  the convicted men 
re c e i v ed  no j a i l  te rn  whatsoever. Most o f  these got  o f f  with suspended 
sentences and f i n e s .  Some were remanded to counsel ing and one was ordered t o  do 
community : i rv ice .

F i f t e en  o f  t h e . 25 d id  go to j a i l  o r  p r ison ,  however, with sentences ranging 
f r om  30 days to  16 yea r 3 . The severe sei ter.ces tended to be neted out only when 
o t h e r  crimes had been committed in  tandem with the m a r i t a l  rape. In the case
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/' r e la t iv e s . Sometimes sen s it iv e  and on-going personal con tact between the 
prosecu to r and the v ictim  i s  enough to prevent ca3e a t t r i t io n . As prosecu tors  
recogn ize  m arita l rape a3 a leg itim ate  crime and gain more experience with 
m a r ita l rape cases , we expect that th e ir  record w il l  improve as they learn  hew 
best to  work with v ictim s to insure th e ir  p a r t ic ip a t io n .

IMPLICATION: HIGH CONVICTIGN RATS
Perhaps the moat im pressive finding from our analysis o f the C a lifo rn ia  

experien ce i s  th a t , contrary to what many opponents have claimed, m arita l rape 
p rosecu tion s can be very e ffe  .t iv e  indeed.

The number of  convi c t i ons  a3 a percentage of  the number of  C33es brought  In 
C a l i f o r n i a  was ac t ua l l y  ex t r aor d i na r i l y  high.  In 64 percent  of  a l l  case3 where 
a char ge  was lodged,  a convict ion wa3 obtained.  In f u l l y  89 percent  cf  a l l  
cases  which reached the prosecut ion s t ags  a convi c t i on was obtained.

Compare this, for example, to non-marital rape prosecutions. According to 
statistics for 1980 gathered by the California State Department of Justice, of 
3*126  cases of forcible rape where arrest3 were made, 1 ,3 6 8  or 44 percent 
resulted In a conviction. Of all forcible .rape cases reaching actual 

prosecution ( 2 ,0 2 6 ) ,  the percentage resulting in conviction was 67 percent. ( f 3) 
In short, the prosecution of marital rape cases in California was more likely to
result in 3ucce3s than the prosecution of non-marital rape.

This is an extremely important finding since a main concern of prosecutors
is that their time will be wasted In pursuing marital rape cases. I t  i3 often
imagined that t->e prosecution of such cases will be hampered by lack of 
evidence, dm .i. rbout wheth' 3ex was forced or consensual and prejudice among 
jurora against idea of convicting a husband on the word of hi3 wife. Based 

on California cases, these concerns do not seem to be well founded. Marital 

rape cases, once they get to the stage of prosecution, do not 3eem to be 

extraordinarily time consuming. Ia inree-fifths of the cases, the offenders 

pleaded guilty (thi3 wa3 true of only one-fifth of the ordinary rape cases in
Philadelphia), avoiding the necessity of a trial altogether. Hence the system

actually worked very efficiently from a prosecutor's point of view.

I t  i3 significant that so many offenders pleaded guilty to the spousal rape 

charge. Defendants and their attorneys did not automatically think that it w a 3 
an easy charge to beat. Nor did prosecutors. Otherwise, they night have been 
more likely to bargain away the spousal rape charge. The prosecutors used the 
charge and they convinced the defendants to plead guilty to it. This shows that 

the charge of 3pou3al rape can be an effective piece of ammunition in the 
prosecutor's possession.

The number o f g u ilty  pleadings meant th a t there were ra th e r few ju ry  t r i a l s  
in vo lv in g  m arita l rape charges, making i t  harder to  t e l l  from the C a lifo rn ia  
experience how ju r ie s  re a c t to m arita l rape. However, there was a small amount 
of ev idence . Of the nine Jury t r i a l s ,  seyen ended in  conv ictio r.3 , showing that 
ju r ie s  are  not averse to bringing in  a conv ic tion  against a husband, a3 some 
might have thought. Moreover, the fa c t  th a t there was a t le a s t  two a c q u it ta ls , 
too, may re l ie v e  others o f  the fe a r  that no man w il l ever rece iv e  a f a i r  hearing
in  f r o n t  o f a ju ry  on such a charge — a d i f f i c u l t  p os ition  fo r  us to be lieve
given the amount o f popular skepticism  that e x is ts  about m arita l rape.

M A 4 8 / P P ,D 2 0 3 , 0 5 J u n S 4 ,  Page 6



REFERENCES

*1. This paper i 3 baaed on research conducted by Laura X, Jod ie Dcrger, 
Sumaya Newland, Roxanne Alaniz, Shelly B arrios , Laurie Smelter, and Cathy 
Stephenson a t the National Clearinghouse fo r  M arital Rape in  Berkeley , 
C a lifo rn ia . We are greatly  indebted to them fo r  th e ir  d ilig en t e f f o r t s .

fl2 . Moira G r if f in , "In 44 3 ta te 3 , i t ' s  le g a l to rape your w ife ,"  B r it i s h  
Journal o f Law and S o c ie ty . 9 ( 1g8 0 ), pp .21—23»58—61 -

W illiam  J . O'Donnell, "Consensual m arita l sodomy and. m arita l rape -  
The r o le  of the law and the ro la  o f the v ic t im ," Paper presented a t  the Annual 
Meeting o f the Academy o f  Criminal Ju s tice  Sciences, 1980.

Martin Schwarts, "A ll in the fam ily? An argument f o r  the 
c r im in a liz a tion  o f spousal rape ,"  Unpublished paper, 1980.

•3 . Dick Polman, "Subject to change. Sexual, a ssau lt in  the home: Is
marriage a lic en ce  to rape?" Hartford Advocate. February 18, 1981.

*4. "The honevmooners." OUT Magazine. September, 1980, pp. 7 7 -8 0 .
•5 . Conversation w ith Charlo tte  Rhea, C a lifo rn ia  3ureau o f Crim inal 

S t a t i s t i c s , Feb. 8 , 1982.
°6 .  David cinkelhor and Xer3 t i  T llo , "Forced Sex in  M arriage: A

Prelim inary Researcn Report," Crime ar.d Delinquency. July 1982, pp. 4 59 -4 78 .
*7 . Terry Fromson, "The Prosecutors R esponsib ility  in  Spouse Abuse Cases, " 

In The V ictim  Advocate. (Chicago: National D is t r ic t  Attorneys A ssoc ia tion ,
1978 ).

*8 . S ta te  o f C a lifo rn ia  Department o f Ju s tice , Adult Felony Arrest 
D isp o s it ion s , (Sacramento, CA: S ta te  o f C a lifo rn ia , 1981).

For fig u re s  showing even lower success ra te s  fo r  rape prosecutions in  other 
l o c a l i t i e s ,  see Thomas M cCahill, Linda Mayer, and Arthur Fischman, The Aftermath 
o f Rape. (Lexington, HA: Lexington 3ooks, 1979 ).

MA4B/PP,D203i05Jun84, Page 8



■ I
10 JUNEAU EMPIRE, FRIDAY, DECEMBER 21, 1984

New York court strikes law, convicts husband for raping wife
B y  D A V ID  M A HG OLICK  

The New Y o rk  T lm c i 
A LBA N Y  —  New Y o rk ’ s highest 

cou rt ru led  T hu rsd ay that m a rried  
men m ay  be prosecu ted fo r rap ing  
th e ir w ives.

In  a 6 0 decision , the cou rt o f  appeals 
s tru ck  down sections o f  thestatc's pen­
a l code tha t g en e ra lly  exempt men 
from  p rosecu tion fo r  a e ls  with the ir 
w ives tha t would constitute rap e  o r 
sodom y i f  dune by a m an with a woman 
o th e r than h is w ife.

Th e  decision ap paren tly  m a rk s  the 
f i r s t  tim e the highest cou rt in any s la te  
has inva lid a ted  an  exp lic it s ta tu to ry  
exem ption fo r  m a r ita l rap e  

"T h e re  is no ru t io n a l basis fo r d is ­
tinguish ing between m a r ita l rape and

nonm a rita l ra p e ,”  the cou rt he ld . By 
m aking such a distinction , it con ­
tinued, the law  v io la ted  c on -'itu lion a l 
guaran tees o f  equa l pro tection .

F o r  the sam e reason , the cou rt 
s tru ck  down a p rov is ion  o f  the law  
under which on ly  m en cou ld  be con­
victed o f  fo rc ib le  rap e . W hile women 
ra re ly  com m it rap e , it he ld , the re was 
no ju s tific a tion  toe xem p t those whodo 
from  c rim in a l sanction .

"T h e  m a r ita l and gender exem p ­
tions must be read  out o r  the statu tes 
proh ib iting fo rc ib le  rap e  and 
sod om y ," f  jo c la te  Judge So l Wach- 
tie r  w rote fo r  the cou rt.

W ith the c ou rt's  decision , F ew  Y o rk  
jo in s  17 o th e r s ta te s , Inc lud ing New 
Je rse y , Connecticut and C a lifo rn ia ,

1 • ■»-* »W. • . . , . ..........«,pi*$ir!»;tti/n£s>A .Ti.. • *—»***
that have abolished the m a r ita l rap e  l  osychic ha rm ,'.1 he w ro te , " T o  e v e r \  the conviction o f  M a rio  L ib e r ia , a 26- B e llam y , and the B ro o k i. n d is tric t 
e x en ip tio nm som e o ra llc a se s  Inm os t "m p ly c o n s e n lto s u c h n n a c tH lr ra t lo n -  y e a r-o ld  B u ffa lo  m an who was found 
o f those s ta les , the changes w ere m ade | a la n d  ab su rd .”  •  gu ilty o f  rap ing tiis w ife in fron t o f the ir
through leg is la tiv e  action . • Rape had been de fined under New  2 -year-o ld  son in a  ho te l ro om  ne a rly

P re v io u s ly , a  husband in New Y o rk  , Y o rk law a s "s e x u a lin te rc o u rs e w ilh a  fou r y e a rs  ago.
cou ld be convicted o f  rap ing  his w ife 
on ly  I f  the coup le  w ere le g a lly  scpa 
ra ted  o r  liv ing  ap a rt b y  cou rt o rde r.

"A  m a rr ia g e  license shou ld n o t ' j  
viewed as a license fo r  a  husbunr io 
fo rc ib ly  rap e  h is w ife w ith im pun ity ," 
W ach tle r w rote in  a  25-nage opinion. 
"A  m a rr ie d  w om an has the sam e righ t 
to con tro l h e r own body us does an 
unm arried  w om an .”

R ape " Is  a  deg rad ing , v io len t act 
which v io la tes the bod ily  In teg rity  o f 
the v ic tim  and frequen tly  causes se­
ve re ,

fem a le  by fo rc ib le  com pu ls ion ." The 
statu te went on, how ever, to spec ify  

I that any w oman w ho is ’ lie  v ic tim  o f  
such an act com n iilcd  by he r husband 
Is not considered a " fe m a le "  under the 
rap e  law .

The m a r ita l exem ption dates to 17th- 
cen tu ry Eng land , a  lim e  when the law  
viewed w omen as the p ro p e r ly  o f  the ir 
husbands. I I  has been p a rt o f  the c r l- ' 
m ina l law  o f  New Y o rk  since co lon ia l 
d a y r.

W hile d iscard ing  po rtions o f  the

He hud appea led the conviction , 
c la im ing  he was u n fa ir ly  sing led out 
u n d e r llic law  H c ls th e on ly h u sb and ln  
the h is to ry  o f New Y o rk  to be convicted 
o f  rap ing  h is w ife. Because he was 
techn ic a lly  considered “ u nm a rr ie d "  
v .;d e r the o ld  law , the cou rt he ld , his 
conviction need not be d istu rbed by its 
decision.

The L ib e ria  case h.id generated In­
tense in te rest throughout the state , 

i no tab ly  am ong w omen's groups.

a tto rney . E lizab e th  l lu llz i ' iu n , had 
u rged the cou rt to  in va lid a te  it.

S a rah  Wunsch o f  the C en te r fu r C on­
stitu tiona l B igh ts , which had filed  a 
fr ie n d -o f- lh e -c u u rtb r ie fon b ch a lfo f2 6  
w omen's o rg an iza tion s seeking to 
abo lish  the exem p tion , ca lled  the ru l­
ing "a n  im po rtan t step in the con­
tinuing e f fo r t  to end v io lence against 
w om en ." She p re d ic t 'd  it w ould have 
na tiona l ram ifica tion s .

In  h is op in ion , W ach tle r took issue 
with argum ents tha t existing c rim in a l 
sanctions w ere su ffic ien t to dea l with 
the p rob lem  o f  m u r lta l rape . While 
husbands cou ld o ften  be charged with

im  and freq u en tly  causes se- W hile d iscard ing  po rtions o f  the S e ve ra l e lected o ff ic ia ls , Inc lud ing the assau lt , he noted, tha t o ffense was
long-lasting physica l and sta te 's rap e  law , the cou rt le f t  In tact N ew Y o rkc lty c ou n c ilp re s id en t ,C a ro l g e n e ra lly  on ly  a  m isdem eanor.

!
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IN THE COURTS
MARITAL EXEMPTION FOR RAPE. SODOMY 
UNCONSTITUTIONAL, NEW YO'lK HOLDS

Court applies statutes in gender-neutral, 
marriage-netural fashion.

The m arita l and gender exceptions contained in New 
Y o rk ’s fo rc ib le  rape statute deny unm arried  males equal 
protection o f  the laws, the New Y o rk  C o u u  o f  Appeals 
decides. But this conclusion w ill help no rape de fendant, 
whether m arried  o r unm arried , m ale o r fem ale ; the 
cou rt ’s solution to the constitu tional prob lem  is to strike  
the olTcnding provisions and en fo rce the rest o f  the 
statute . (P eop le  v. L ib e ria . 1 2 / 2 0 /8 4 )

T he re  is no ra tion a l basis fo r distinguishing m arita l 
from  non-m arita l rape, o r rape com m itted by m ales upon 
fem ales from  the rape o f  males by fem ales, the court 
ru les . The trad itiona l notion that a m arried  woman has 
given irrevocab le  im plied consent to sexua l in tercourse 
with her husband cannot ju s tify  the m arita l exemption, 
the court stresses; rape is not a sex act but a degrad ing , 
v io lent assault to which a victim  does not consent. T o  the 
argum ent that a fem a le  physica lly  cannot rap . -  m an, 
the court points to the statu to ry  defin ition o f  "sexua l 
in tercou rse" as “ any  penetration , however s lig h t."  Th is 
degree o f  contact, the cou rt determ ines, can be achieved 
w ithout m ale a rou sa l, and , the re fo re , w ithout consent. 
The m arita l exemption is a lso e lim inated  from  the sod­
om y statute, which was a lready  drawn in gender-neutra l 
term s.

Digest o f  Opinion: The defendant, M ario  L ib e ria , while 
living apart from  his w ife Denise pursuant to a Fam ily C ou rt 
protection order, fo rc ib ly  raped and sodom ized her in the 
presence o f  their 2'/i-year-o!d son. U nder the tem porary o rder 
o f  protection issued to the w ife some two years a fte r the 
defendant began beating her. the defendant was to move out 
and remain away from  the fam ily  home, and stay away from  
Denise. The defendant was convicted o f  first-degree rape and 
first-degree sodomy.

/T e s t/ Section I3 0 .3 S  o f  the Penal Law  provides in relevant 
part that "A  male is gu ilty o f  rape in the first degree when he 
engages in sexual intercourse with a fem ale * * * by fo rc ib le  
compulsion.”  "F em a le ,”  fo r  purposes o f  the rape statute , is 
defined as "an y  fem a le person not m arried  to the ac to r”  (P ena l 
Law 130 .00, subd 4 ) .  Section 130.50 o f  the Penal Law provides 
in relevant oart that “ a person is gu ilty o f  sodomy in the fust 
degree when he engages in deviate sexual intercourse with 
another person • •  * by forc ib le compulson.”  “ Deviate sexual 
intercourse" is defined as "sexua l conduct between persons not 
married to each o th e r consisting o f  contact between the penis 
and the anus, the mouth and penis, o r the mouth and the 
vulva (Pena l Law 130 .00 . subd 2 ). Thus, due to the "n o t 
m arried " language in the definitions o f  " fem a le "  and "deviate 
sexual in tercourse," there is a "m a rita l exem ption " fo r both 
forc ib le rape and forc ib le sodomy. The m arita l exemption

itse lf, however, has certa in  exceptions. Fo r purposes o f  the rape 
and sodomy statutes, a husband and w ife a re  considered to be 
"not m a rried " i f  at the lim e o f  'he sexual assau lt they " a re  
living apart pursuant to a valid and e ffective ( i )  o rde r 
issued by a court o f  competent ju risd ic tion  which by its term s 
o r in its effect requires such living apa rt, o r  ( i i )  decree o r 
judgm ent o f  separation, o r  ( i i i )  w ritten agreement o f  separa­
tion ‘  •  • "  (P ena l Law  130 .00 , subd 4 ) . [F.mI Text I

The defendant asserts on this appeal that the tem porary 
o rder o f  protection is not the type o f  o rd e r that enab les a cou rt 
to treat him and Denise as "not m a rrie d " and that thus he is 
within the m arita l exemption . A lso , he contends that both 
statutes vio late equal p rotection because they burden some, but 
not a ll males, and that the rape statu te a lso v io la tes equa l 
protection by burdening on ly  men, and not women.

The defendant's first argument is underm ined by a leg is la­
tive memorandum , subm itted with the o rig ina l version o f  the 
1978 amendment, that took an expansive view o f  the “ not 
m a rried " provision. A lso , the p lain language o f  the statute 
indicates hat an o rder o f  nrotection is within the meaning o f  
an o rder "which by its term s o r  in its effect requires [she 
spouses to live) a p a rt ."  This language would be v irtu a lly  
meaning' tss i f  it did no*, encompass an order o f  p rotection , as 
the statute separate ly provides fo r the other obvious situation 
where a court o rder would requ ire spouses to live .ap a rt . 
A ccording ly , the defendant was p rope rly  found to have been 
sta tu to rily  “ not m a rrie d " to Denise at the t im e  o f  the rape.

W e turn now to the defe .dant’s constitutional challenges./Text/ Presently , ove r fo rty  states s till retain some form  o f  
m arita l exemption fo r rape . * * * W he re  a sta tu te  draws a 
distinction based upon m arita l status, the classification must 
be reasonable and must be based upon “ some ground o f  
d ifference that ra tio n a lly  exp lains the d iffe ren t treatm ent 
 (E isenstad l v. S a ird . 405  U .S . 4 3 7 , 447 [1 9 7 2 1 ) * * *•

W e  find that there is no ra tiona l basis fo r distinguishing 
between m arita l rape and non-m arita l rape. T h e  various 
rationa les which have been asserted in defense o f  the exemp­
tion a rc e ither based upon a rchaic notions about the consent 
and property rights incident to m arriage o r a re  s im p ly unab le 
to withstand even the slightest scrutiny . W c the re fo re  dec lare 
the m arita l exemption fo r. rape in the New  Y o rk  statute to be 
unconstitutional.

L ord  H a le ’s notion o f  an irrevocab le implied consent by a 
m arried  woman to sexual intercourse has been cited most 
frequently in support o f  the m arita l exemption •  •  *. Any 
argument based on a supposed consent, however, is untenable , 
" a p e  is not simply a sexual act to which one party  docs not 
consent. R a th e r, it is a degrad ing , vio lent act which vio lates the 
bodily integrity o f  the victim  and frequen tly  causes severe, 
long-lasting physical and psychic harm  * * * . T o  ever im p ly 
consent to such an act is ir r  ttiona l and absurd . * * * A m arried  
woman has the same righ t to con tro l her own body as does an  
unm arried  woman * * * . I f  a husband Tecfe "agg rieved " by his-; 
wife's re fusa l to engage in sexual intercourse, he shou ld seek.- 
re lie f in the courts governing domestic re la tions, not in  “ violent 
o r fo rce fu l se lf-h e lp " * * * .

The other trad itiona l justifications fo r  the m arita l exemption 
were the common law doctrines that a woman was the p rope rly  
o f  her husband and that th legal existence o f  the woman was 
" incorpora ted  and consolida.ed in to that o f  the husband" ( I  
B lackstone, C om m entaries on the Law s o f  England, 4 3 0  [1 9 6 6
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•J | 1  ‘  "  B0 1*1 these doctrines, o f  course, have long been 
rc;oetcd in this -.late. /E n d  r e x t l

\ l o r c  recent rationa les advance; 1 in support o f  the m arita l 
exemption includes m arita l privacy t nd promotion o f  reconc ile  
ation o f  the spouses. The re  is. however, no rationa l re lation 
between allow ing a husband to forcib ly rape his w ife and these 
interests. The right to privacy protects consensual acts, not 
violent sexual assaults. Just as a husband cannot invoke a right 
o f  m arita l privacy to escape liab ility  fo r beating his w ife, he 
cannot ju stifiab ly  rape his w ife under the guise o f  a right to 
privacy. As fo r reconciliation , i f  the m arriage has a lready 
reached the point where intercourse is accomplished by vio lent 
assault it is doub tfu l that there is anything le ft to reconcile. 
This is p a rticu la rly  true i f  the wife is w illing to bring c rim ina l 
charges against her husband.

Another rationa le is that m arita l rape would be difficu lt to 
prove and lead :o  fab ricated complaints by vindictive wives. 
Proving lack o f  consent to sexual in tercourse, however is often 
the most d ifficu lt part o f  any rape prosecution , particu la rly  
when the rapist and victim  have had a p rio r re lationship . 
S im ila r ly , the like lihood that m arried women w ill fabricate 
complaints would seem to be no g reater than the possibility o f  
unm arried women doing so. The crim ina l ju s tice system is 
presumed to be capable o f  handling fa lse complaints.

The final argum ent in defense o f  the m arita l exemption is 
that m arita l rape is not as serious an offense as other rapes and 
is adequate ly dealt \ i lh  .under other c rim ina l statutes, such as 
the assault statu tes, rhich provide fo r  less severe punishment. 
The fact that rape st .tutes exist, however, is a recognition that 
the harm  caused by i fo rc ib le  rape is d iffe ren t and m ore severe 
than the harm  caus ;d by o rd in a ry  assau lt, which is genera lly  a 
m isdemeanor unlet i the victim  suffers serious bodily in ju ry  or 
a dead ly o r dangerous weapon is used. There is .<o evidence to 
support the argument that m arita l rape has less severe conse­
quences than other rape. On the con tra ry , numerous studies 
have shown that m arita l rape is frequen tly  vio lent and has 
more severe, traum atic effects on the victim  than o ther rape. 
See. e .g .. D . Russe ll, R ape in M arriage , 1 9 0 -1 9 9 .

Among the recent decisions in this c o u n ty , on ly one court 
has concluded that there is a rationa l basis fo r the m arita l 
exemption. See People v. B rown. 632  P2d 1025 , 7 F L R  2791 
(C o io  1981 ).

Presently New Y o rk  is one o f  on ly  ten ju risd ic tions that does 
not have a gender-neutral statute fo r fo rc ib le  rape. A  statute 
which treats males and fem ales d iffe ren tly  vio lates equal p ro ­
tection unless the classification is substan tia lly  re lated to the 
achievement o f  an im portant governmenta l objective. C aban v. 
M ohammed, 441 U .S . 3 8 0 . 388 (1 9 7 9 ) .

The state first argues that it may constitu tiona lly d iffe ren ti­
ate between forcib le rapes o f females and males because on ly 
females can become pregnant. Th is rationa le has been accept­
ed by this court and the U .S . Suprem e C ou rt in upholding 
statutory rape statutes directed at males a lone. There is no 
evidence, however, that preventing pregnancies is a p rim ary  
purpose o f  the statute fobidding fo rc ib le rape, nor does such a 
purpose seem like ly . The ve ry  language o f  the statute shows 
that its overrid ing purpose is to protect a woman from  an 
unwanted, often violent intrusion o f  her body.

The state fu rthe r cla im s that the d iscrim ination is justified 
by the "p robab ility  o f  m edica l, socio log ica l, and psychological 
problems unique" tc* fem ales. Th is is an a rcha ic  genera lization 
grounded in long-standing stereotypica l notions that sim p ly 
cannot serve as a leg itim ate ra tiona le  fo r a penal statute .

F ina lly , the s trte  suggests that a gender-neutra l rape law  is 
unnecessary because a woman either cannot ac tua lly  rape a 
man o r. i f  she can. such a 'tacks a re  extrem e ly  ra re . The 
argument is premised on the notion that a man can on ly 
encage in sexual intercourse i f  a roused, and i f  he is aroused, 
then he is consenting. But “ sexual intercourse occurs upon any 
penetration, however s lig h t," Penal Law 130 .00 . Th is degree o f 
contact can be achieved w ithout a m ale being aroused and thus 
without his consent. N o r can the ra rity  o f  such attacks support 
ge rd e r d iscrim ination. O therw ise females would be exempt 
Irum  many serious offenses that they ra re ly  com m it. Accord- 
ing ly . we hold that § 130 .35 v io la te , the Equal Protection 
C.atiso because it exempts fem ales from  c rim ina l liab ility  fo r 
lurcib lc rape.

/T ex t/  W hen a statu te is constitu tiona lly  defective because 
o f  undcrinclusion . a cou rt m ay c ither s trik e  the sta tu te , and 
thus m ake it app licab le to nobody, o r extend the coverage o f  
the statute to those fo rm e r ly  exc luded . * * *

This court's task is to d iscern what cou rse  the Leg is la tu re  
would have chosen to fo llow  i f  it had foreseen ou r conclusions 
as to underinclusivcncss. * * *

The inevitable conclusion is that the L eg is la tu re  would 
p re fe r to e lim inate the exem ptions and thereby preserve the 
statutes. A ccording ly we choose the rem edy o f  strik ing  the 
m arita l exemption from  Pena l Law 130 .35  and Pena l Law  
130 .50 and the gender exem ption from  Pena l Law 1 30 .3 5 . so 
that it is now the law o f  this state that any person who engages 
in sexual intercourse o r deviate sexual in te rcou rse w ith any 
other person by fo rc ib le  com pulsion is gu ilty  o f  e ither rape  in 
the first degree o r sodomy in the first deg ree . Because the 
statutes under which the defendan t was convicted a re  not being 
struck down, his conviction is a ffirm ed . / End T ex t/ —  
W ach tle r, J.
(Peop le  v. L ib e ria ; N Y  C tApp, 1 2 / 2 0 / 8 4 )

SALARIED DOCTORS LACK 
DIVISIBLE GOODWILL

Trial court must disclose factors and meth­
ods used to determine goodwill;  factors 
listed.

A sa la ried  physician does not have g oodw ill th a t can 
be divided upon d ivorce, the W ash ing ton  S up rem e  C o u rt  
ho les. T he  goodw ill o f  a p ro fe ss iona l is sep a ra te  from  his 
earn ing capacity and is a p roduct o f  his p ractice  b e fo re  
the pub lic , the cou rt says, so a physician who does not 
practice cannot have goodw ill. T h e  cou rt a lso  decides 
that a tr ia l cou rt mast d isc lose the fac to rs  and m ethods 
used to determ ine goodw ill, and it exp la in s five com m on ­
ly accepted m ethods. ( In  re  H a l l ,  1 2 / 1 3 / 8 4 )

Digest o f  Opinion:  A t the tim e o f  t r ia l . P h illip , age  4 1 . had a 
good reputation in the com m unity as a consu lting card io log ist. 
His average gross yea rly  earn ings in the th ree yea rs  preceding 
tria l were S 5 2 .4 I2 . Jud ith , age 4 0 . was an untenured p ro fessor 
at the U n iversity o f  W ash ington w ith no expectation o f  tenure 
in the foreseeab le fu tu re . H e r ave rage gross y e a r ly  earn ings 
were S 32 .7 50  in the three years preceding t r ia l. S h e  testified 
that her decision to pursue an academ ic career was a ttr ib u t­
able p rim a rily  to the need fo r a flex ib le  schedule to ca re  fo r the 
H alls ' ch ild ren . A lthough she is videly published and en joys a 
reputation as one o f  the 10  to-, physicians in the nation  in the 
field o f  ped iatric genetics, ' ’ .ere a re few , i f  any , m ed ica l ca ree r 
opportunities outside ao - .jcm ia , espec ia lly  in the S e a tt le  a re a . 
N um erous medical ' ..too ls across the nation have o ffe red  he r 
employment with a .i r ic s  up to S 6 0 .0 0 0 .

Evaluation o f  professional goodw ill is a troub lesom e issue. 
Since 1976 , professional goodw ill has been recognized in 
W ashington as p roperty  o f  an in tang ib le  nature sub ject to 
division in a m arriage d isso lution . In 1979 , review ing the 
decisions o f  o ther courts, this cou rt noted that a num ber o f  
states had refused, in a divorce proceed ing , to assign a va lue to 
goodw ill o f  a p rofessional p ractice , but recognized it as a 
m arita l asset. In In re F leegc, 5 8 8  P 2 d 1136 (1 9 7 9 ) ,  wc held 
that although professional goodw ill is not read ily  sa lab le , the 
im portant consideration is not w hether the goodw ill o f  the 
practice '•ould be sold without the persona l services o f  the 
professional but whether it has va lue to him . In F lcege . this 
court set out the factors fo r va lu ing goodw ill: the p ractitioner's 
age: health ; past demonstrated earn ing  power; ar.d p ro fess iona l 
reputation in the com m unity as to his ju dgm en t, s k i l l ,  know l­
edge and his com parative pro fessiona l success. T hese  have 
become known as the Flcegc fac to rs . Tw o areas su rround ing  
these factors must be c la rified : ( I ) the first step in eva luation  
under the R eece  factors is the dete rm ination  o f  the existence 
o f  goodw ill; ( 2 )  severa l accounting o r  app ra isa l m ethods may 
be used by the tria l court in con junction w ith these fac to rs .
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1 q< ̂  COURTS DECLARE MARITAL RAPE A CRIME 
IN NEW YORK, FLORIDA AND VIRGINIA

by Monica Rickenberg, Legal Intern, NCOWFL 
and Joanne Schulman, Staff Attorney, NCOWFL

Rape is widely recognized as a serious felony— 
second in seriousness to murder in most states. How­
ever, one particular kind of rape—marital rape—has 
heen treated very differently. As of January 1984, the 
rape laws of 28 states still provide an express marital 
rape exemption; only eight states have entirely aban­
doned the exem ption.1 The courts, however, have been 
more responsive. In 1981, courts in New Jersey,-1 Mass­
achusetts;1 and Florida4 refused to apply the alleged 
"common law" marital rape exemption to their rape 
laws and held that husbands were not immune from ' 
prosecution for the rape of their wives. In 198:3 and 
1984. three more courts rejected the exemption, Peo­
ple v. De Stefano,s State v. Rider," Weishanpt v. Vinji- 
nia.7 These cases form a substantial and unanimous 
body of case law which recognizes lhat a husband’s ' 
forcing sexual intercourse upon his wife is rape.

People v. De Ste fano
People v. De Stefano is the first case in the country 

to exam ine the constitutionality of an express statu­
tory marital rape exem ption/ Although De Stefano is a 
lower court decision, it is a landmark case that lays 
the groundwork for future constitutional challenges to 
the marital .ape exemption. In reaching its decision 
that New York’s marital rape exemption violates the 
equal protection rights of married women, the court 
examined and rejected the traditional justifications 
for the exemption in clear powerful language, going 
further than any previous case in pointing out the 
absurdity and inherent sexism of the exemption and 
the arguments used to defend it.

The defendant was alleged to have entered the resi­
dence in violation of an Order of Protection and, at 
knifepoint, raped his wife. Defendant moved to dismiss 
the rape indictment, and it is upon this pre-trial 
motion that the case was decided.

Because the spouses were living apart at the time of 
the attack and the victim-wife had obtained an Order 
of Protection, the husband was considered ‘‘not mar­
ried" under New York’s spousal exemption." The 
defendant claimed that his equal protection rights 
were violated because New York law deprived him of 
the right to unconsented sexual intercourse with his 
wife, a right the law grants to other husbands. 
Defendant also claimed that New York’s rape law vio­
lated his due process rights by failing to notify b' 
that he was not allowed to engage in nonconsensual 
sexual intercourse with his estranged wife and that 
such action could result in a rape charge.

The court examined the traditional justifications for 
the marital rape exemption, and determined that 
none constituted a gover internal interest sufficient to 
meet any of the three tests associated with equal pro- 
'cel inn analysis (rational basis, middle tier and strict 
scrutiny).

The court examined the origins of the marital rape

e v .-iPption. The court found that Hale's Doctrine1" was 
not judicial authority and thus ‘shouid not have been 
considered a binding and definitive statement of the 
common law." De Stefano at 510.

The court held invalid the “implied consent" argu­
ment, that upon marriage a woman irrevocably con­
sents to sexual intercourse with her husband and 
relinquishes the right to say “no" in any and ail situa­
tions. The court relied on the recognized constitutional 
right of a woman to have an abortion and use birth 

• control without her husband’s approval. The court 
found that the “logical extension" of those- rights is 
that a woman has the right to refuse the physical act 
that leads to pregnancy, and that a woman's . ight “to 
individual autonomy and to control procreation are 
but part of the more comprehensive right to bodily 

, integrity." De Stefano, at 513-514.
The argument that a wife is the property o f her hus­

band was dismissed by the court as having ‘no valid- • 
ity" in the United States. De Stefano, at 512. The court 
rejected the related theoiy that, upon marriage, hus­
band and wife become one legal entity and t hat a man 
cannot therefore be guilty of raping himseil. The court 
noted that wives'separate legal identity was estab­
lished as long ago as 1848 by the “Married Women’s 
Act."

The court addressed the argument that I he aban­
donment of the marital rape exemption would cau..e 
insurmountable evidentiary problems and invite fabri­
cated complaints of marital rape. The court '. 'ted that 
lack of consent is the most difficult element to prove 
in all rape cases, not merely interspousal rape eases. 
Further, fabricated complaints of marital rape would 
be unlikely given the stigma society attaches to rape • 
victims. The court also pointed out that false reports * 
of other crimes occur, but “(o)nly in marital rape do 
we remove an entire class of potential victims from the , 
protection of the law in order to protect some abstract 
possibility of a false claim that the criminal justice sys­
tem is unable to dea1 .vith appropriately.’ " De Stefano, 
at 515.

The court dismissed as “ludicrous" the argument 
that the prosecution of husbands for raping iheir 
wives would impede reconciliation of marTir ges. De 
Stefano, at 515. The court rejected the argument that 
other remedies are available to the victim of inters­
pousal rape, pointing out that in the case before the 
court the victim had already obtained an Order of r ♦ 
Protection and was nevertheless raped at knifepoint.

Finding that there was no government,".' inicrest or 
basis for the marital rape exemption so as to justify 
treating victims of marital rape differently from all 
other rape victims, the court struck down NT .v York’s 
statutory marital rape exemption as viola! e.e of the 
equal protection clauses of the state and federal con­
stitutions. The court disposed of defendant-

(cunt Vi on p. ■))



CHILD SUPPORT ENFORCEMENT AMENDMENTS
(i nu l it. f r o m  p. 3 )
these services. Consequently, programs should now be 
more responsive to non-AFDC families. However, there 
t> still a cap on federal reimbursement of non-AFDC 

( .-s. so that some IV-D offices may still resist offering
services.

Publicizing Availability o f Services

States trust publish information about the availabil­
ity of enfo.cement services, so that the public will be 
better informed concerning use of the state's office of 
child support. Also, states may provide payment track­
ing for anyone who requests it at a fee no greater chan 
-S25.

AFDC Families

Several provisions will benefit welfare families who 
have assigned their child support to the state. When a 
family leaves the welfare rolls as a result of child sup­
port collection, it will be entitled to a four month 
extension of medicaid eligibility, and to continued use 
of enforcement services. Annual notice of the child 
support collected must be given to each AFDC family.

The Deficit Reduction Act (P.L. 98-369) passed ear­
lier this year provides that $50 of child support col­
lected per month can be kept by families applying for 
o r  receiving A FD C  without any concomitant deduction 
from their A F D C  grant. Although child support collec­
tion decreases food stamp eligibility by an amount 
depending on income, there will still be a net benefit. 
The effective date is October 1, 1984.

V. Other Provisions

Other significant provisions of the 1984 Amend­
ments include the establishment of broadly represen­
tative Cniid Support Commissions in each state by 
December 1, 1984 to study child support systems and 
to report by October I, 1985; creation of special fed­
eral funds for grants to promote interstate collections; 
and incentive payments to the states for interstate 
collections.

It is important for child support advocates to moni- 
ror the IV-D Agencies and participate on Commissions, 
in order to help make these Amendments effective for 
poor women and children. ■

A more detailed summary of the Child Support 
Enforcement Amendments and a copy of the Amend­
ments are available from NCOWFL for $3.00 to cover 
the costs /f copying and postage. 1--------
MAR IT. .L RAPE A CRIME IN NEW YORK, FLORIDA,
AND V I R G I N I A
(m u l '<i. fro m  p . 3 )

husband's other constitutional claims in holding that 
the Order of Protection which directed the defendant- 
f  -sband to sray away from his estranged wife and to

rain from violence toward her constituted sufficient 
notice that he could be charged with rape. Further­
more, the court held that no specific notice was neces­

sary since the defendant never had a right to engage 
in forced sexual intercourse with lib wife

Si air v. Rider
On April 17, 1984, the Florida Court ofJppeaLs 

Third District held in Slide u  Rider that Florida's sex­
ual battery statute, which contains no express spousal 
exemption, does not incorporate a ‘comman law" 
exemption.

The Rider case involved spouses who were living 
together as husband and wife at the timeof the rape. 
No divorce or separation proceedings had been 
initiated, and no temporary' restraining carter or sepa­
ration agreement existed.Defendant mo«d co dismiss 
the sexual battery charges on the basis ufa common 
law interspousai rape exemption. The troLcourt 
granted defendant's motion on the basis that no objec­
tive manifestation of the wife's withdrawaconxent to 
sexual intercourse with her husband exfcucd, such as 
legal or physical separ ation of the parties.The State 
appealed the dismissal and the Court of Jppeab re­
versed and remanded for prosecution.

Rider is the second Florida case to addcess-the mar­
ital rape exemption. In lire 1981 case of Florida V. 
Smith,11 the Fifth District held that no “canmon law’ 
exemption exists in Florida. Smith invnlvid spouses 
who were living apart at the time of the alleged attack. 
Although the Smith court explicitly stated that its 
decision was based on alluding that no am nion law 
spousal exemption exists in Florida (noun  the theory 
that the victim-wife had revoked her “imslied consent" 
by obtaining a restraining order and filin*for a 
divorce), it was nevertheless unclear whatier future 
courts would limit Smith to separated spauses only’. 
The Court of Appeals in its decision in tlHer adopted  
a broad interpretation <ASmith, refusingto distin­
guish between spouses living together an i those living 
apart, for purposes of eliminating the marital rape 
exemption. Rider joins a 1981 Massachusetts case, 
Commonwealth v. Chretien,'- in expresslxholding that 
no “common law" marital exemption extss even in the 
case of cohabitating spouses.

As in De Stefano, the Rider court fouiMUhat Sir 
Matthew Hale's "single statement, w h ich iands alone, 
naked of citation to any authority ju d ic iior  other­
wise," provides no reasonable basis for theexemption, 
Rider at 887. The court held that no con*non-law 
spousal exemption had ever been adopted in Florida 
The court hypothesized that even ifsuchan exem p­
tion had at one time existed in Florida tie repeal of 
Florida's rape law and its replacement with a “sexual 
battery" statute would have abolished theexemption 
by “abrogat(ing) any common-Iaw assumptions con­
cerning the crime of rape." Rider at 888.

The court found that “even if we were® assum e 
that a common law implied consent intenpousal 
exception once existed and still ex is ts . . . i t  does not 
follow...that such consent can never be withdrawn .. ."  
Rider at 888. The court found that sinceaspouse may 
terminate the marriage contract, she m » terminate a 
“term" of the contract, consent to sexualmtercourse. 
The court noted that the husbands remedy for this 
“breach of contract" is in court, not in virfence against

fcont'd. on p. 5)
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M A R ITA L R A P E  A C R IM E  IN  N E W  YO RK , F L O R ID A ,
AND V IRG IN IA
(ciml'il. f r o m  p. 4)

his wife.* Fin ally, in refusing to adopt a common iaw 
exemption, the court noted that when the validity of a 

r- minion law doctrine is extremely dubious the court 
V n take into account societal changes in determining 

whether to apply the doctrine.
The two Florida cases are the first in the country to 

expressly find that a common law spousal exemption 
was never adopted in their state. While the landmark 
cases of Commonwealth v. Chretien and State of Sew 
Jersey v. Smith11 severely criticized the Hale Doctrine, 
they assumed that it was part of the common law. 
Thus, the Florida cases are extremely significant in 
states which have no express statutory exemption, for 
they suggest that when courts of such states adjudi­
cate marital rape cases they are not confronted with a 
choice o f applying or abolishing a legitimate common 
law doctine, but rather of whether or not to adopt an 
antiquated doctrine of dubious origins, one which is 
incompatible with ‘20th century legal and societal con­
cepts o f marriage and women’s autonomy.

Weishaupt v. Virginia
Weishaupt v. Virginia, involves a rape statute 

which, like Florida’s, contains no express spousal 
exemption. The Virginia Supreme Court held that a 
“common law" marital rape exemption does not apply 
when there has been a de facto end to the marriage. 
The court refused to decide whether a “common law" 
exemption should be abandoned altogether, limiting

<ts holding to the particular facts of the case before it.
In Weishaupt, the victim-wife had been living apart 

rom her husband and had not engaged in sexual 
intercourse with him for almost a year prior to the 
attack. She had not filed for or obtained a divorce, 
order of protection or separation agreement. However, 
she nad consulted a lawyer regarding a divorce and 
was advised to wait until she had been separated for 
one year before initiating divorce proceedings. 
Defendant-husband's motion to dismiss the rape 
indictment on the basis of a common law marital rape 
exemption was rejected by the trial court. Defendant 
was tried before a jury and convicted of attempted  
rape. The Virginia Supreme Court affirmed the convic­
tion, holding that a common lav/ exemption did not 
apply where, as in the instant case, the victim-wife had 
clearly manifested her intent to end the marriage.

The Weishaupt court examined the history of the 
“common law” exemption and determined that Hale's 
absolute" exemption is not and never was English 
common law. The court found that under English 
common law a wife could revoke her implied consent 
to sexual intercourse with her husband by obtaining a 
conn  order of separation. The Court found that a 
written separation agreement entered by both parties 
constituted a revocation of the wife’s “implied con­
sent," although living apart from one’s husband and 
having filed for, but not having obtained, a divorce did 
not.

f  Thus, under the Weishaupt court's understanding of 
^nne English common law, the defendant in the instant 

case could not be guilty of raping his wife. However,

the court found that both Virginia statutory law and 
case law empower courts “to adopt from English 
common law those principles that fit our way of life 
and reject those which do not." Weishaupt, at 12. It 
found that Virginia esses “suggest that ifa woman's 
independent control over her property isproteeled by 
law, then her independent control over Ser physical 
person should likewise be protected." Weishaupt, at 
14.

The court also found that an absolute marital rape 
exemption is inconsiitent with Virginia's no-fault 
divorce law which requires spouses to live apart for a 
specified lime without cohabitation before obtaining a  
no-fault divorce. Since the law contemplates a volun­
tary withdrawal by either spouse from the marital 
relationship, it “embedies a legislative endorsement of 
a woman's unilateral right to withdraw an implied 
e.;nsent to marital sex." Weishaupt, at IS Since a  wife 
has a statutory right to make a de facto w ithdraw als  ̂
from the marriage contract, it would be irrational lo 
forbid her from revoking a “term" of therontract, con­
sent to sexual intercourse.

The court deemed “absurd” defendant-husband’s 
contention that abandonment of the marital rape 
exemption wou.d bedisruptive to marriages. “(I ]t is 
hard to imagine hour charging a husband with the vio­
lent crime of rape cau be more disruptive o f marriage 
than the violent actitself." Weishaupt, p. 19.

The Weishaupt coart refused to address the argu­
ment that a marital rape exemption should be aban­
doned altogether, and thus left open thequestion of 
whether an exemption would apply if tbe spouses 
were cohabiting at the time of the rape.

While Weishaupt does not go as far asDc Stefano or 
Rider, the majority opinion does reject the application 
of the exempt ion where there has been a de facto end 
to the marriage; it does not require tbe victim to have 
obtained or filed fora divorce, separation or order of 
protection. Thus, Weishaupt Ls an important step in 
the right direction.

Conc lu s ion
There has been significant progress in the courts in 

abolishing the marital rape exemption. Be Stefano, 
Rider and vroishaupt offer a basis to hope that courts 
will no longer c mdone rape.

Both the De Stefano and Weishaupt courts scorn­
fully reject the argument that marital rape prosecu­
tions will injure marriages by preventingreconcilia- 
tion. As the Weishaupt court pointed out, it is the 
husband's violence, not society's recognition and pun­
ishment of that violence, which is destructive to mar­
riage. Weishaupt, at 19.

De Stefano, Weishaupt and Rider recognize that it is 
time that rape lawsbe employed to protect women's 
autonomy, a

The next issue ofthe Women's Advocate will present 
an update on state statutory changes in the last three 
years. For state-by-sratc summary of the exemption in 
criminal statutes see NCOWFL’s Marital Rape Exemp­
tion Packet. Price $9.00 for copying and postage.

(cunt'd, o n  p. 6)



F O O T N O T E S  F O R  M A R ITA L  R A P E  A C R IM E  
(iiitit'A. f r o m  p. 5)

F O O T N O T E S

' See N l'OWFL’s M arita l lla/M- K iem iilion  Purki-t which includes 
a xtate-hy-state summary c f  the exemption in crim inal statutes. 
I'ric e; SU.IH).

- Sta le v. Sm ith. 426 A.2d 08 (N J . 1981); Sta le v. M orrison . 426 
A.2d 47 (N J. 1981).

' Cummimnvalth v. Chretien, 417N .E .2 tl 1200 (Mass. 1981).
* S ta le  n  Sm ith, 40! So,20 1126 (F ix  Cl  App. 5th DLsl  1981).
’• 467 N.Y.S.2d 506,121 Misc.2rl 113 (1983), C learinghouse Nc30.388.
“ 449 So. 903 (1984). Clearinghouse No. 36,890.
:  315 SK2tl 8 4 7  (1 9 8 4 ), C learinghouse No. 36.389.
* New York I’enul Law Section 130.00(4). New YorkY m arital rape 

exem ption  Is "partia l.' U nder certa in  circum stances spouses a re  
defined xs 'n o t  m arried" for purposes of th e  exem ption, and 
therefo re  c erta in  husbands are  not g ran ted  im m unity for the

rape  of th e ir wives. New York IVnal Law 130.00(4) defines "not 
m arried ' as spouses who are  living a p art pursuant to *(i) o rd e r 
issued by a  court of com petent jurisdk 'tinn which hy its term s o r 
in its effect requires such  living apart, o r  (ii) decree* o r judg­
ment o f separation , o r  (iit) w ritten agreem ent of separation . . .  
which con tains provisions specifically indicating that the  acto r 
may he guilty of the  comm ission of a  crime for engaging in con­
duct which constitu tes an olTense prescribed by this article 
against anil w uhnul d ie consent of the female.*

* New York Penal Law § 1311.00(4 )(b)(i); see note 8. supm . 
w * |T |h e  husband can n o t lie guilty o f rape commuted hy himself 

u|»on his lawful wife, for by their m utual matrimonial consent 
and con trac t th e  wife hath  given up herself in this kind unto her 
husband, which she canno t r e t r a c t . . .  (I |n marriage she h r th  
given up  her body to  her h u sb a n d .. .  .* 1 Hale. Pte.vntj the 
Crown  628-29 (1736). This sta tem en t, known as Hale's Doctrine, 
first appeared  in a  trea tise  (no t a  case) written by Lord Mat­
thew  Hale, a  17th cen tu ry  English jurist. Lord Hale provided no 
supporting  au thority  for hex sta tem ent, and this lack of a u th o r­
ity wxs subsequently criticized hy several English justk-es.

. "  See footnote 4. supra. .,
n  See footnote 3, supra.
11 See footnote 2, supru. *
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MARITAL RAPE

S t a t i s t i c a l  I n f o r m a t i o n  \
i n  2 0  s t a t e s  and  D . C .  h u s b a n d ' s  c an  b e  p r o s e c u t e d  f o r  r a p i n g  w i v e s  
i n  2 6  s t a t e s ,  p r o s e c u t i o n  i s  p o s s i b l e  o n l y  i f  t h e y  a r e  l i v i n g  a p a r t  
o r  h a v e  f i l e d  f o r  s e p a r a t i o n  o r  d i v o r c e
1 0 5 - 1 4 %  o f  a l l  m a r r i e d  women a r e  v i c t i m s  o f  m a r i t a l  r a p e  ( D a v i d  
F i n k e l h o r ,  f a m i l y  V i o l e n c e  R e s e a r c h  P r o g r a m ,  U n i v e r s i t y  o f  Mew 
H a m p s h i r e :  b a s e d  on  studv c o n d u c t e d  i n  B o s t o n  and  S an  F r a n c i s c o )

-  5 0 5  o f  a l l  m a r i t a l  r a p e s  i n v o l v e d  b a t t e r i n g  (same r e f e r e n c e  a s  
a b o v e )
o f  3 9  c a s e s  s t u d i e d  i n  C a l i f o r n i a  o v e r  a two  y e a r  p e r i o d ,  25% o f  
c a s e s  w e r e  d r o p p e d  an d  87% o f  t h e  r e m a i n d e r  w e r e  p r o s e c u t e d  and 
r e s u l t e d  i n  c o n v i c t i o n s  ( same r e f e r e n c e )  i n d i c a t i n g  t h a t  m a r i t a l  
r a p e  c a s e s  a r e  n o t  f r i v i l o u s  c o m p l a i n t s  b r o u g h t  b y  v i n d i c t i v e  
w i v e s  s e e k i n g  t o  g a i n  l e v e r a g e  i n  d i v o r c e  p r o c e e d i n g s ,  e t c .  
n o  m o r e  t h a n  1 0 0  t o  2 0 0  c a s e s  a r e  p r o s e c u t e d  a n n u a l l y  i n  C a l i f o r n i a  
a nd  l e s s  than h a l f  o f  t h o s e  go  t o  t r i a l  ( S t e v e  VTh.ite, f o r m e r  E x e c u t i v e  
D i r e c t o r  o f  t h e  C a l i f o r n i a .  D i s t r i c t :  A t t o r n e y ' s  A s s o c i a t i o n )

-  2 0 % o f  b a t t e r e d  w i v e s  a r e  f o r c e d  t o  h a v e  s e x  a s  p a r t  o f  t h e  b e a t i n g  
o r  a s  a  s e c m e l  t o  i t  ( F a m i l y  C i r c l e , J a n u a r y  1 9 7 9 ;  " L e g a l  Rape "
b y  M o r t o n  an d  H un t )
d u r i n g  t h e  p e r i o d  A p r i l  t h r o u g h  J u n e  1 9 8 4 ,  1 5  o f  t h e  N e t w o r k ' s  
2 0  member p r o g r a m s  r e p o r t e d  96  i n s t a n c e s  o f  m a r i t a l  r a p e  ( s t a t i s t i c s  
c o m p i l e d  b y  ANDVSA f r o m  i n f o r m a t i o n  s u b m i t t e d  t o  t h e  CDVSA)

A r g u m e n t s
m a r r i a g e  i m p l i e s  t h e  r i g h t  t o  s e x u a l  i n t e r c o u r s e :  a m a r r i a g e
c o n  t r a c t ,  l i k e  a n y  o t h e r  c o n t r a c t ,  i s  an  a g r e e m e n t  b e tw e e n  2  
c o n s e n t i n g  p e o p l e ;  f o r c i n g  o n e ' s  w i f e  t o  e n g ag e  i n  s e x  v i o l a t e s  
t h . e .  c o n c e n s u a l  a s p e c t  o f  t h a t  c o n t r a c t
t h e r e  a r e  r e m e d i e s  a v a i l a b l e  t h r o u g h  e x i s t i n g  a s s a u l t  l a w s :  a l l  
r a p i s t s  " a s s a u l t "  t h e i r  v i c t i m s ;  r a p e  i s  a c r im e  d i f f e r e n t  t h a n  
a s s a u l t

-- m a r i t a l  r a p e  i s n ' t  a s  s e r i o u s  a s  s t r a n g e r  r a p e :  i t  may b e  mo re
t r a u m a t i c  b e c a u s e  o f  t h e  b e t r a y a l  o f  t r u s t  and  may b e  m o r e  s e r i o u s  
b e c a u s e  o f  t h e  p e r p e t r a t o r ' s  c o n s t a n t  a c c e s s  t o  t h e  v i c t i m  
m a r i t a l  r a p e  v / o u ld  b e  d i f f i c u l t  t o  p r o v e :  t h e  d i f f i c u l t y  o f
p r o s e c u t i o n  s h o u l d  n o t  d e t e r m i n e  w h a t  a c r im e  i s ;  s t r a n g e r  . rape ,  
i n c e s t ,  and  c h i l d  a b u s e  a r e  a l s o  d i f f i c u l t  t o  p r o v e

-  t h e  p e n a l t y  s h o u l d  n o t  b e  t h e  same a s  f o r  s t r a n g e r  r a p e :  t h e  
r e l a t i o n s h i p  o f  t h e  p e r p e t r a t o r  t o  t h e  v i c t i m ,  a s  i n  i n c e s t  and 
c h i l d  a b u s e  c a s e s ,  s h o u l d  n o t  b e  a  r e a s o n  f o r  ^ “ t e r m i n i n g  t h i s  
t o  b e  a  l e s s  s e r i o u s  c r i m e

A l a s k a  Lav;
C u r r e n t l y ,  a h u s b a n d  c a n  b e  c h a r g e d  w i t h  r a p e  o n l y  i f  t h e  c o u p l e  
w e r e  l i v i n g  a p a r t  a t  t h e  t im e  o f  t h e  r a p e  OR s e r i o u s  p h y s i c a l  
i n j u r y  r e s u l t e d  f r o m  t h e  r a p e
n o t e :  i t  i s  i m p o r t a n t  t o  make  t h e  d i s t i n c t i o n  b e tw e e n  p h y s i c a l

a n d  s e x u a l  a s s a \ i l t
N e tw o r k  p o s i t i o n :  r e i n t r o d u c e  t h e  1 9 8 4  S B 5 2 8  w i t h  b o t t o m  l i n e  p o s i t i o n
t h a t  t h e  p e n a l t y  f o r  m a r i t a l  " a p e  b e  n o  l e s s  t h a n  t h a t  f o r  s t r a n g e r  
r a p e

ALASKA NETWORK ON DOMESTIC 
V IO LENCE & SEXUAL ASSAULT 

110 Seward S t. £13 
Juneau, Alaska 99801
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Women a n d  t h e  L aw - 1 2 - N o v e m b e r ,  198i»

P r i o r  t o  h i s  J u l y ,  1981 d e a t h ,  J o s e  Mercado a c c u mu l a t e d  $ 1 6 ,7 1 3  
i n  h o s p i t a l  b i l l s .  N e i t h e r  he nor  h i s  s e p a r a t e d  w i f e  had 
i n s u r a n c e  t o  c ove r  t he  e x p e n s e s ,  so a c o l l e c t i o n  agency h i r e d  by 
t he  h o s p i t a l  s o u g h t  t o  o b t a i n  t he  money from I s a b e l  Mercado.

I s a b e l  Mercado had t a k e n  t he  p o s i t i o n  t h a t  she cou l d  n o t  be he l d  
r e s p o n s i b l e  f o r  h e r  h u s b a n d 1 3 b i l l  s i n c e  they had been s e p a r a t e d  
and f i n a n c i a l l y  i n d e p e n d e n t  f o r  s e v e r a l  y e a r s .

I n  i t s  d e c i s i o n  i n  t h e  c a s e ,  No.  A 3 9 6 0 - 8 3 ,  " N a t i o n a l  Account  
S y s t e m s  v .  I s a b l e  M e r c a d o , "  t h e  c o u r t  a g r e e d  t h a t  "we canno t  
r e g a r d  t h e  m a r r i a g e  v i a b l e  a t  t h e  t i me of  J o s e ' s  h o s p i t a l i z a ­
t i o n .  C e r t a i n l y  t h e  c o u p l e  was  n o t  a f i n a n c i a l  u n i t  a t  t h a t  
t i me .  "

D o u g l a s  R. S m i t h ,  I s a b e l  M e r c a d o ' s  l a w y e r ,  t o l d  The  Newark 
S t a r - L e d g e r  t h a t  t h e  c o u r t s  a r e  i n c r e a s i n g l y  " r e c o g n i z i n g  t h a t  
women as  w e l l  a s  men have  equa l  r e s p o n s i b i l i t y . "

S m i t h  s a i d  t h e  d e c i s i o n  w i l l  b e n e f i t  t h os e  c o u p l e s  who d i d  not  
g e t  a l e g a l  d i v o r c e  b e c a u s e  o f  m o r a l ,  e t h i c a l ,  r e l i g i o u s  or  
f i n a n c i a l  r e a s o n s  e v e n  t h o u g h  f o r  a l l  p r a c t i c a l  p u r p o s e s  t hey 
a r e  d i v o r c e d .

Penn3v* v an ia  g ov e rn o r v e to e s  3 p ou 3 a l rap e  b i l l .
G o v e r n o r  T h o r n b u r g h  v e t o e d  a b i l l  t h a t  would have  made sp o u sa l 
r a p e  i l l e g a l  i n  P e n n s y l v a n i a ,  s a v i n g  t h a t  t h e  m e a s u r e  
c o n s t i t u t e d  an i n v a s i o n  of  m a r i t a l  p r i v a c y ,  and c o u l d  be i n v o k e d  
c a p r i c i o u s l y  by w i v e s  t o  p r e s s u r e  h u s b a n d s  d u r i n g  d i v o r c e  
p r o c e e d ! n g 3 .

SB 1 1 3 7 , wh i c h  u n a n i m o u s l y  p a s s e d  t h e  P e n n s y l v a n i a  House and 
S e n a t e  i n  e a r l y  O c t o b e r ,  would ha v e  removed a s e c t i o n  of  s t a t e  
l aw t h a t  s a y s  a p e r s o n  c anno t  be c h a r g e d  wi t h  r a p i n g  h i s  or  he r  
s p o u s e .

C u r r e n t  l aw p r o v i d e s  t h a t  a p e r s o n  o t h e r  t han  a v i c t i m ' s  spouse  
c a n  be c h a r g e d  w i t h  r a p e  and s e n t e n c e d  t o  a t erm of  up t o  20 
y e a r s  f o r  a c o n v i c t i o n  of  t he  f i r s t - d e g r e e  f e l o n y ,  i f  he or  she 
h a s  i n t e r c o u r s e  w i t h  t h e  v i c t i m  by f o r c i b l e  c o mpu l s i on  or  t he  
t h r e a t  o f  f o r c i b l e  c o mp u l s i o n ,  or  i f  he or  she h a s  •> n t e r c o u r s e  
wi t h  a v i c t i m  who i s  u n c o n s c i o u s  or  m e n t a l l y  d e f i i  1
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Under p r o v i s i o n s  oi S B  113' /,  t he  only l e g a l  d i f f e r e n c e  be t ween a 
r a p e  c o m m i t t e d  by a s t r a n g e r  and a r a pe  commi t t ed  by a spouse  
w o u l d  be i n  t h e  name of  t he  c r i me ;  a c o n v i c t e d  spouse  would be 
f ound  g u i l t y  of  " s p o u s a l  s e x u a l  a s s a u l t . "

I n  v e t o i n g  t h e  meas u r e  on Oc t obe r  5,  Thor nburgh s a i d  t h a t  "wi t h 
t h i s  b i l l  we w o u l d  be e n t e r i n g  t h e  p r i v a c y  of  t he  home and t h e  
s a n c t i t y  o f  an o n g o i n g  m a r r i a g e  t o  a l l o w s p o u s a l  p r o s e c u t i o n s  
f o r  s e x u a l  c o n d u c t . "  He a d d e d  t h a t  " c e r t a i n  e v i d e n t i a r y  
c o n s i d e r a t i o n s  a r e  n e c e s s a r y  t o  d e t e r  f r i v o l o u s  and c a p r i c i o u s  
use  of  such a 1 aw. "

Th' - rnburgh f a i l e d  i n  e f f o r t s  t o  have  t he  s t a t e  S e n a t e  add a p a i r  
o f  a me n d me n t s  t o  t h e  s p o u s a l - r a p e  b i l l  t h a t  would have  r e q u i r e d  
t h e  v i c t i m  s p o u s e  t o  r e p o r t  t h e  r a p e  w i t h i n  30 d a y s  o f  t h e  
i n c i d e n t ,  and t o  show p h y s i c a l  e v i d e n c e  of  abuse .  The g o v e r n o r  
f e l t  t h e  a me n d m e n t s  wo u l d  p r e v e n t  w i v e s  f r om m i s u s e  o f  t h e  
s p o u s a l - r a p e  c h a r g e  i n  d i v o r c e  p r o c e e d i n g s .

Howe v e r ,  t h e  m e a s u r e  s t i l l  e n j o y s  s t r o n g  s u p p o r t  i n  t h e  s t a t e  
l e g i s l a t u r e  and t h e r e  i s  a p o s s i b i l i t y  t h e  l e g i s l a t o r s  w i l l  
a t t e m p t  t o  o v e r r i d e  t h e  v e t o  w h e n  t h e y  n e x t  m e e t  i n  
m i d - Nov em be r  . An a i d e  t o  T h o r n b u r g h  s a i d  " t h e r e  i s  e v e r y  
i n d i c a t i o n  t h e  l e g i s l a t u r e  w i l l  t a k e  i t  up when t hey  come b a c k . "  
The P e n n s y l v a n i a  House and S e n a t e  would have  t o  app r ove  t he  b i l l  
by a t w o - t h i r d s  v o t e  t o  o v e r r i d e  t he  v e t o .

Women ' s  a c t i v i s t  g r o u p s ,  s u c h  a s  t h e  P e n n s y l v a n i a  C o a l i t i o n  
A g a i n s t  D o m e s t i c  V i o l e n c e ,  and Women O r g a n i z e d  Ag a i n s t  Rape,  
l o b b i e d  h a r d  f o r  t h e  b i l l  and c o n t i n u e  t o  s u p p o r t  i t s  e n a c t me n t  
a s  p a r t  o f  a n a t i o n wi d e  t r e n d  t owar d  c r i m i n a l i z a t i o n  of  s p o u s a l  
r a p e .  Lynn Marks,  e x e c u t i v e  d i r e c t o r  of  t he  l a t t e r  g r oup ,  s a i d  
t h a t  s i n c e  O r e g o n  r a t i f i e d  t h e  f i r s t  s p o u s a l  r a pe  law i n  1978,  
18 o t h e r  s t a t e s  have  changed t h e i r  r a pe  l a ws .

E a r l i e r  t h i s  y e a r ,  a F1 o r i d a  A p p e a l s  C o u r t  i s s u e d  a l a ndma r k  
d e c i s i o n  s e n t e n c i n g  W i l l i a m  R i d e r  t o  14 y e a r s  i n  p r i s o n  f o r  
r a p i n g  h i s  s p o u s e  w h i l e  l i v i n g  w i t h  h e r  ( s e e  From t h e  S t a t e  
C a p i t a l s ,  Women and t h e  Law, Sep t ember ,  1984) .

The V i r g i n i a  S u p r e me  C o u r t  r e c e n t l y  r e v e r s e d  a 1983 C i r c u i t  
C o u r t  c o n v i c t i o n  o f  a N o r f o l k  man f o u n d  g u i l t y  of  r a p i n g  h i s  
-g-g.t,r.a.ag-ej_. w i f e .
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The s t a t e  Supreme Cour t  e a r l i e r  t h i s  y e a r  had i s s u e d  a l andmar k  
m a r i t a l  r a p e  r u l i n g  i n  a s e p a r a t e  e a s e .  Tha t  r u l i n g ,  known a s  
t h e  W e i s h a u n t  d e c i s i o n , a f f i r m e d  t h e  c o n v i c t i o n  of  a husband 
f o r  a t t e m p t e d  r a p e  of  h i s  e s t r a n g e d  w i f e  and o u t l i n e d  s e v e r a l  
e l e m e n t s  n e c e s s a r y  f o r  such a c o n v i c t i o n .

I n  i t s  r e c e n t  5 - t o - 2  d e c i s i o n  i n  t he  N o r f o l k  c a s e ,  No.  8 3 1 9&8 ,  
" K i s e r  v .  C ommonwea l t h , "  t h e  c o u r t  h e l d  t h a t  a l t h o u g h  t he  s t a t e  
met  two o f  t h e  c r i t e r i a  s e t  f o r t h  i n  t h e  e a r l i e r  d e c i s i o n  —  t he  
p a r t i e s  w e r e  l i v i n g  a p a r t  a nd  t h e  w i f e  had  r e f r a i n e d  f r o m  
v o l u n t a r y  s e x u a l  i n t e r c o u r s e  wAth h e r  h u s b a n d  - -  t h e  s t a t e  
f a i l e d  t o  p r o v e  t h a t  t he  w i f e  a c t e d  t o  l e g a l l y  end t h e  m a r r i a g e .

" I t  i s  a p p a r e n t  t h a t  t h e  w i f e  s u b j e c t i v e l y  c o n s i d e r e d  t h e  
m a r r i a g e  f r a c t u r e d  be yond  r e p a i r  when t he  p a r t i e s  s e p a r a t e d , "  
t h e  m a j o r i t y  o p i n i o n  w r i t t e n  by J u s t i c e  A. C h r i s t i a n  Compton 
s t a t e d .  " N e v e r t h e l e s s ,  we c a n n o t  say t h a t  t h i s  s u b j e c t i v e  
i n t e n t  was  m a n i f e s t e d  o b j e c t i v e l y  t o  t h e  h u s b a n d .  . . . The
e v i d e n c e  f a i l s  t o  show b e y o n d  a r e a s o n a b l e  d o u b t  t h e  w i f e  
c o n d u c t e d  h e r s e l f  i n  a manner  t h a t  e s t a b l i s h e d  an a c t u a l  end t o  
t h e  m a r r i a g e . "

D i s s e n t i n g  f r o m t h e  m a j o r i t y  o p i n i o n ,  J u s t i c e  J o h n  C h a r l e s  
T h o m a s  n o t e d  t h a t  t h e  W e i s h a u p t  d e c i s i o n ,  wh i c h  he  w r o t e ,  
r e q u i r e d  o n l y  t h a t  t h e  w i f e  "make m a n i f e s t  t o  a n  o b j e c t i v e  
o b s e r v e r  h e r  i n t e n t  t o  t e r m i n a t e  t he  m a r i t a l  r e l a t i o n s h i p . "

"The  m a j o r i t y  o p i n i o n  [ i n  t h e  r e c e n t  c a s e ]  works  a s u b t l e  but  
i m p o r t a n t  change  i n  t he  p e r s p e c t i v e  f rom which t he  f a c ' s  a r e  t o  
be  c o n s i d e r e d , "  T h o m a s  s a i d .  " T h i s  c h a n g e  i s  a p p a r e n t l y  
d e s i g n e d  t o  make i t  mor e  d i f f i c u l t  f o r  a w i f e  t o  e s t a b l i s h  t h e  
p r e d i c a t e  n e c e s s a r y  f o r  c o n v i c t i o n  i n  a c a s e  of  s p o u s a l  r a p e . "

J a c q u e l i n e  G. Ep p s ,  a s e n i o r  a s s i s t a n t  s t a t e  a t t o r n e y  g e n e r a l  
who a r g u e d  on b e h a l f  v.f t he  s t a t e  i n  both c a s e s ,  s a i d  t h e  r e c e n t  
d e c i s i o n  " r e s t r i c t s  t h e  a p p l i c a t i o n  o f  W e i s h a u p t  b e c a u s e  i t  
i m p o s e s  an a d d i t i o n a l  r e q u i r e m e n t  on t h e  w i f e  t o  m a n i f e s t  h e r  
i n t e n t  t o  e n d  t h e  m a r r i a g e  t o  t h e  h u s b a n d .  I t  w i l l  s e r v e  t o  
c o n f u s e  c o m m o n w e a l t h ' s  a t t o r n e y s  and make i t  more d i f f i c u l t  t o  
p r o s e c u t e  t h e s e  k i n d s  of  c a s e s  i n  t h e  f u t u r e . "

P en n sy lv an ia  s t r i k e s  down s e x -b a s e d  a u to  in s u r a n c e .
I n  a l a n d m a r k  r u l i n g  b a s e d  on t h e  P e n n s y lv a n ia  E q u a l  R i g h t s  
Amendment ,  t h e  s t a t e  Supreme Cour t  has  a s s e r t e d  t h a t  i n s u r a n c e  
compan i e s  cannot base t h e i r  a u tom o b ile  in s u r a n c e  r a t e s  on sex .
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for collaborative workplace improvement projects. The 
centers are a part of the Empire State Day Care Cor­
poration, a non-profit entity that is charged with gen­
eral oversight for the New York State centers. Centers 
receive a start-up grant of $19,500 for a 30-child cen­
ter plus $300 for each additional child. Employees pay 
between $45 and $05 per week, depending on their 
income. Services are provided to infants and children 
of pre-school age, low income working parents paying 
according to the State fee schedule for all publicly 
funded center based care. This is a model that other 
sta tes might look a t in addressing the need for 
increased child care services.

If w e are concerned about the survival of the family, 
that children’s  rights be protected and that children 
he cared for in a safe and wholesom e environment, 
greater at.t tent.ion must be given to the way in which 
this country responds to  the dilemma of curing for its 
children. The government, private sector and labor 
must join together to find ways to make more funds 
and resources available to increase the availability and 
accessibility o f quality child day care, n + ------

MARITAL RAPE EXEMPTION: 

A STATUTORY UPDATE

by Joanne Schulman, Staff Attorney, NCOWFL 
and Monica Rickenberg, Leg I Intern, NCOWFL

As of* January, 1984, 28 states still expressly prohib­
ited prosecution of husbands for t ..e  rape o f t heir 
wives if the parties were living together at the time of 
the rape. Twelve states still expanded the marital rape 
exem ption to cover unmarried cohabitants, i.e., 
barred or limited prosecution o f a man who rapes the 
woman he is living with, if he is not legally married to 
her. Eighteen sta tes have abolished the marital rape 
exem ption and perm it prosecution o f husbands for 
wife rape in all or most cases. For a state-by-state 
breakdown, see NCOWFL's Marital Rape Exemption  
Packet (Price: $9.00).

These num bers do not reveal the progress that has 
been m ade over the last two years in eliminating the 
marital rape exem ption from criminal rape and sexual 
assault laws. While state legislatures have been slower 
than courts in rectifying these discriminatory laws, 
legislatures have been responding to the public’s 
demand for change. The following is a review o f the 
legislative changes in 1982, 1983 and the first half o f  
1984:

California established a  separate crim e o f spousal 
rape in 1980. Penal Code §262. fh is spousal rape law  
originally required that the victim-wife report the rape 
to a law enforcem ent agency within 30 days. In 1983, 
this reporting time period was extended to 90 days. 
However, there is no reporting requirement under the 
‘•stranger rape" statu te, Penal Code §261. Thus, wives

are still not receiving the sam e treatment and protec­
tion afforded other rape victims. ' .  .

In 1983, Illinois abolished the exemption for marital 
rape in “aggravated criminal assault" provided the 
assault is reported to law enforcem ent within 30 clays. 
III. Rev. Stat. 1983Supp., Ch. 38, Sections 12-18(c), 12- 
14. This is a very minor improvement since the exem p­
tion is only abolished with respect to the most severe 
form o f rape. The exem ption remains applicable t o  all 
other sexual offenses irrespective of whether the par­
ties are separated or have initiated divorce proceed­
ings. It is an ‘absolute bar" to the prosecution of bus— 
bands for the rape of their wives.

Indiana  law provides that a husband can be prose­
cuted for raping his wife if the parties are living apart 
at the time of the rape and  a  petition for annulment, 
divorce or separation has been filed. In 1983, Indiana 
am ended its law so as to term inate the spousal 
exem ption upon the filing o f a  petition for an order of  
protection. While this does not constitute major prog­
ress in abolishing the marital rape exemption, it does 
provide som e much-needed protection for battered 
wives who often do not have the funds to hire an 
attorney in order to file for a divorce, or cannot obtain 
legal services assistance because of funding cutbacks 
in those services. -

Kansas provided battered ami raped wives with a 
major victory in 1983. The marital rape exemption w as  
entirely eliminated from the crim e of rape. K.SA §21- 
3501, 8502. However, a limited spousal exemption still 
rema us in the crime o f "indecent liberties with a child 
under sixteen years o f age," but ends if the (underage) 
spouses are living apart or have initiated some form o f  
legal nr lion to end the marriage, including seeking an 
order o ’ protection. K.S.A. §21-3503.

In 1981 Louisiana took a small step  by eliminating 
the marital rape exemption From their most severe 
rape offense, ‘aggravated sexual battery." L.R.S.A.
B 14.43.2. However, a m. rilal rape exemption remains 
applicable in all other sexual offenses, and only ends 
when the parties are separated pursuant to a court 
order.

In 1983, Norik Dakota, like Illinois and Louisiana, 
abolished its spousal rape exem ption in first degrcf 
rape (“Gross Sexual Imposition"), but left the exe. .p- 
Lion intact in all other sexual offenses. N.D.CLA. §12.01- 
20-01, 02, 03-12. However, unlike Illinois and Louisi­
ana, the North Dakota statu te includes a “voluntary . 
social companion" exemption. This type of exemption  
applies if the defendant and victim were “voluntary 
social companions" at the time o f the rape and the v ic­
tim “at any time previously" permitted the defendent 
“sexual liberties." N.D.C.A. § 12.01-20-03:3. The “volun­
tary social companion" exem ption, also adopted by the 
Model Penal Code, is broader than the traditional mar­
ital exem ption because it does not require a legally 
valid marriage. Instead, the exem ption may cover mar­
ital rape, including marital first degree rape (on the 
theory that these are also voluntary relationships), ‘ 
cohabitant rape, and date rape. Thus, because the ■ 
‘Voluntary social companion" exem ption was retained, 
North Dakota’s deletion o f the spousal exemption m a y  
am ount to no significant change. ;; \  -.'V
. Oklahoma amended its statu te so  that, effective -r.. ' . J  .>;/&■£*■

. (ami. o n  p. •5)
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November 1, 1984, the marital rape exem ption will 
terminate once the parties are living apart, or one 
spouse has initiated legal proceedings to end the mar- 
i iage, including petitions for orders o f protection.
Thus, it will be possible to prosecute a husband for 
rape of his wife even if the parties are living together 
at the time of the rape, prowled  a legal action has 
been initiated. O.S.A. Title 21 § 1111(13), amended by 
Sec. 1, Ch. 41r O.S.L. 1983. These am endm ents consti­
tute a major change in Oklahoma law. Prior to the 
amendments, Oklahoma's marital rape exem ption was 
“absolute": a husband could never he prosecuted for 
rape of his wife, even when the parties were separated  
pursuant to a court order.

Like Oklahoma, Texas amended its "absolute” 
exem ption in 1983 to perm it prosecution o f husbands 
for rape o f their wives once the parties are living 
apart, or where one spouse has initiated legal proceed­
ings to term inate the marriage. Tex. Pen. Code 
§22.011(c). The Texas 1983 amendment also abolished 
t lie prior law’s  expanded "cohabitor exemption" that 
hai red prosecution of a man for rape or the oman 
with whom he was living but to whom he was not 
legally married. Texas will no longer extend the mari­
tal "right" or privilege o f wife rape absent a legally 
valid marriage.

In 1982, Wisconsin abolished the marital rape

exem ption in its entirety. NV.S.A. §940.225(6) (effective 
May 1, 1982). Like New Jersey’s, Wisconsin's law now 
expressly and affirmatively provides that “MARRIAGE 
NOT BE A BAR TO PROSECUTION. A defendant shall 
not be presumed to be incapable o f violating this sec­
tion because of marriage to the c omplainant.” Wise. 
Stat. Ann. §940.225(6). This express and affirmative 
elimination of the marital rape exem ption is prefera­
ble to merely deleting the exem ption from the statute. 
The New Jersey-Wisconsin m ethod does not leave open 
to question (or litigation) w hether the alleged “com­
mon law” exemption (Hale’s Doctrine) applies once 
the statu te becomes silent as to a spousal exemption.

In 1983, Wyoming am ended its law and eliminated 
the marital rape exemption from first and second  
degree sexual assaul Wyo. St at. §6-2-301, 302,307. 
Unfortunately, the exem ption w as left intact in Wyom­
ing's third and fourth degree sexu al assault statutes. 
Wyo. Stat. §6 2-304,305.

Conclusion

These ten states show that s ta le  legislatures are 
gradually responding to  battered wives’ need for and 
right to the equal protection o f t he law. However, since 
1982 only one state, Wisconsin, has ent irely rid its laws 
of the marital rape exem ption. Analysis o f the lypes of 
changes made in these ten sta te s  shows that few legis­
latures are willing to accept a w ife’s absolute right to 
control her bodily integrity and to live free from her 
husband’s violence. Q

BOOKS, PERIODICALS AMD ARTICLES OF INTEREST 
TO WOMEN’S ADVOCATES

beyond the Myths—The Families Helped hy the AFDC 
Program, by Barbara Leyser and Adele M. Blong, Center 
on Social Welfare Policy and Law, 95 Madison Avenue, 
New York, NY 10016. $1.75 each.

The word welfare, to many, bears a load of negative 
connotations, most of them based on inaccurate per­
ceptions such as (1) there are large numbers of welfare 
cheats, (2) eligibility requirements are lax, and (3) 
mothers are having children just to get more AFDC 
money. These myths are exposed in this valuable book­
let by facts, research findings and statistical data com­
piled l>v various government agencies. For example:

Myth:Once on welfare, always on welfare.
Fact: Nationally, half o f all AFDC cases remain open for 

less than one year.
Mytlr.Tlxe large federal budget deficit is due to spending 

hu ge sum s on AFDC programs.
Fart: Total AFDC expenditures in 1982 represented 

about \% of the total federal budget for that year. 
Myth.-The welfare rolls are full of able-bodied adults 

who could work but won’t.
Fact: The overwhelming proportion o f AFDC recipients 

arc children, while most of the adults receiving 
AFDC are single parents with multiple obstacles 
to employment. Despite this, many o f them do 
work.

These and many other similar misconceptions are 
documented in this booklet together with the true facts

and the figures to support them, furnishing u valuable 
corrective to our society’s misunderstanding of poverty 
and poverty programs, h

The Battered. Woman Syndrome, by Lenore E. Walker, 
Springer Publishing Company, New York, 1954.2<2 p;* 
$21.95.

This book Ls the result o f a three-year research pro­
gram at Colorado Women's College, Denver, Colorado in 
which 400 battered women in the Rocky Mountain 
region were intensively studied to  identify key psycho­
logical anti sociological factors comprising what the 
author calls the "battered wom an’s syndrome."

Of particular relevance to advocates are the discus­
sions o f the impact of violence in the home on children, 
the problems inherent in custody and visitation issues 
for battered women, and the unsuitability of mediation 
for battered women. Dr. Walker reviews the psychologi­
cal and sociological literature on the emotional, behav­
ioral and physical problems encountered in the child­
ren. And she discusses the use o f  the children as a 
weapon by the batterer.

The study concludes that the only effective way for a  
battered woman to end the violence is to leave the vio­
lent situation. The study states “the mediation and con­
flict resolution approach, so successful in other adver­
sarial areas of the law, serves only to reinforce men’s 
violent behavior." (p. 137). »  • .

(conl'dL on p. 6 )
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ruH'iLANU ure.r—jS>x yehre*Mter Greta', 

Rideout bedhme a ^(d&fcrlficlalj lamb" and;
charged her husband with rapihgher in their} 
bedruom, more and more states are m aking' 
it illegal foi1 men- to force their tolVes, into;1

Experts ‘ d isagree'^thou^h/W et' the effec- , 
tiveness of the laws and whether the nation- , •, 
ally publicized Rideout trial helped or hurt 
efforts to pass marltal-rape legislation. v  .

A Miami man was found guilty last month ,, 
of raping his wife, but'conl/lcMons have' been 
relatively scarce nationwide. jV fcfi > |V<' t \

Supporters o^marljal-rabe"‘laws dbmplalii ft!, 
police and prosecutors ate nqt'taklng advan- A,: 
tage of the new pert&ltlesftOppunents argud fl 
that other legal remUdlea.are sufficient,vand':.» 
that juries are reluctantdo:send a husband t{t',?, 
prison for 20 y e a r r f , h l m i f o p e y ^ i . 1
a rapist.. •.J S i  

R lSeduti1Greta
charge a husband With! Lap'tT While thfey. Weretif *• 
married and’.living together. John Rideout,r 
was acquitted In Salem, Ore., but the couple !. 
later divorced and Rideob't' pleaded'guilty,to ',{!n . t v r n n n n n l l i ,  / n rn ln r .  L U  LS.t«S<». L in t  I '4

tfecame a sacrificial lam b |!’ ['BplqlLfiura 
who founded thd National' Clearltighbuse i 
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•that juries are reluctant to send a husband to 
prison for 20 years.and brand ~hirn forever as - t ' 
a rapist.. •ggg ' fW:

Greta' Rideout was&the first" w om an" to'” : 
charge a husband w ith rape w hile they were-'i 
married and liv in g  together. John Rideout ’ 
was acquitted in S'1 ’em,.Ore., but the couple 
later divorced and . deout' pleaded guilty  to  
subsequently forcing his " w ay into his ex* -~ 
w ife’s apartment.-: ‘Jfy 

' “Those were the dark', agw,. before’ Greta v-; 
became a sacrificial lamb,'“ said Laura X, •%"' 
who founded the National ■ Clearinghouse on  ' \' 
Marital Rape in'B erkeley, Calif,, and took 
her. last name to. signify the “anonymity" o f : 
women throughout history.

Oregon was * the third state- to  allow* 
prosecution of husbands for raping th eir  ' 
wives. Husbands now can be prosecuted in 20 -, 
states and the District of Columbia, accord­
ing to the clearinghouse, "•? - ■** j  • .

In another 26 states, including Pennsyl­
vania, New York, Ohio and Michigan, prose­
cution is possible only if-the man and woman • 
are living apart or have filed for separation' 
or divorce. Four states, Alabama, South 
Dakota, Vermont and West Virginia, do not 
recognise marital rape as a crime.

. Pennsylvania’s legislature is considering a 
measure to toughen i t s ' law to apply when 
husbands and w ives live together. The bill, 
which has-twice failed to gain approval, has 
passed the state House , and is. awaiting 
action in the Senate,, although it  w ill die ' 
unless it comes up for a vote soon'.''." •'

Carol Coady, a' lobbyist pushing for pas­
sage of the bill, said part of the battle has 

•been • getting across^the- idea -tfaatTapg -does-: 
not have to be by a stranger. --r =-

“The act of rape is. never sex; it’s always 
an act of violence,”, she said. “It doesn’t 
matter that the man has the title  of husband 
— rape is rape. That’s hard to convince some 
legislators."

Marital rape carries a special mental 
trauma for women, she said.

"When you are raped by a stranger, you _ 
have to live w h ‘ the memory," she said. 
"When you are raped by your husband, you 
have to live w ith  the rapist.” '.,-. ’

David Finkelhor, associate director of the 
Family Violence Research Program at the 
University, of New Hampshire, said the. 
mental damage can be profound. -T.

“It stems in part from betrayal: a woman 
thought this man she married was going to 
love and protect her an d -h ave her best 
interests at heart," he said. “She trusted him  
in a very intim ate way, and he violated that 
trust." .; ' V

Finkelhor estim ates as many as 10 percent 
to 14 i ircent of all married .women are 
victims of marital rape, based on studies in • 
Boston and San Franc:' >co. And he says that 
of 50 women he studieu who had been raped 
by their husbands, almost half suffered 
battering rapes.

"One o f  t i e  misconceptions about’marital 
rape is that people im agine i t ’s a marital tiff:
He wants to have sex; she doesniri he wins,

lo t o fFinkelhor said. “In fact, in a marital

rapes, it's hea y  duty stuff — knives â 'i 
guns and blackj icks and bruises and injuries 
and terror." . •

One victim said her husband started, to 
assault her a year after they were married 
and the beatings continued for. years, culmi­
nating in v*ne in front of their 2-year-old 
son. • • • -

“He beat me up for a half hour for 
burning the eggs,” she said. “He ripped off 
m y pajamas in one pull, beat me up and told 
m e if I didn't do what he said, he was going 
to  k ill me and k ill m y son."

She said he raped her 12 more times in the 
- ix  -weeks before sh e 'm o v ed  out. They 
eventually divorced, and "it took me a long J 
tim e to get over it. I had a hard time for a | 
w hile trusting guys."

Finkelhor said the brutality makes it I 
possible to obtain convictions in many cases,! 
despite opponents’ claims that juries arel 
reluctant to take one side’s word overj 
another.' - •

Finkelhor studied 39 cases in California! 
over a two-year period, and w hile about c»e-fl 
fourth of the cases were dropped, the convi£

C U S r *
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Marital rape: Legislatures and courts move in on abusive'mates
I Continued from Page J-i ?uccessful prosecutions, • , • 7 • Passing laws is just the up to sexual abuse at home,

i he said.
! M arion Rider of Miami, 
,! whose husband was found

1
i guilty last month of raping 
)[her, said  aftenvard that she 

wishes other abused women 
would f .le  .charges against 
their husbands.

“I hope they have the coui- 
age to do what is right,” she 
said.

O regon la w y er  Charles 
Burt, w ho defended John Ri- 

,deout s ix  .years a$o, thinks 
, -the law should be changed so 
lithe crime is not c* lied rape 
Land th e .p e n a lty  V> not so 
I'severe. That couh’ lead to

more successful prosecutions, 
he said.

"I don’t want to say .that a 
• husband has' a right to rape 

his wife. That’s reprehensible, 
criminal, But it should not be 
rape,” he said. “Rape is a 
stranger' assaulting a woman 
and forcing sex. It’s more 
serious than a husband who 
has had sex for years forcing 
sex. I think jurors think that 
way." '

Pennsylvania  State Rep. 
Lois Hagarty of Philadelphia, 
a former assistant district at­
torney, said she voted against 
her state’s bill because “I 
don’t feel that, in a married 
situation, where there . oqce

&When you are raped by a stranger, you 
have to live with the memory. When you 
are raped by your husband, you have to 
live with the rapist 9

— Carol Coady

,.has been consent to Inter- 
• course, that the nature of the 
. crime is the same as rape."

“ What (m arried) w om en  
are rea lly  ob jecting  to in 

yj;--forced sexual intercourse is 
V;athe physical violence that ac- 

^com panies it," she said. “Our

assault law s cover that."
Not only are more legisla­

tures passing laws, but the 
quality of their debate has 
improved over the years, sup­
porters say, It. Oregon, the 
d ebate, w as “ rea so n a b ly  
crude" at times, said Oregon 
prosecutor Sandrock.

, ,“I see a greater willingness 
to 1 debate on the m erits,” he 
said, “as opposed.to the tradi- 

^Uiorial and Neanderthal atti- 
If&.tudes about phony, complaints'

Passing laws is just the 
start, though, said researcher 
Finkelhor. Doctors and coun- 

•selors need to be more aware 
of the problem, he said, and 
prosecutors should apply the 
laws more.

“Passage of the law is fine,
’ but it’s out of the hews in a 

week," he said. “Prosecutions 
serve a very important con 
sciousness-raising function."

Yet even some supporters 
believe the Rideout prosecu­
tion still is impeding marital- 
rape leg isla tion  in m any  
states by raising fears of an­
other media nrcus like the 

, one created in ,iat case.
"As I have gone to these  

various other, states, the Ri­
deout case is a question that 
comes up,” said Sandrock. 
"They all want to avoid the  

•Vspectacle of Rideout." , t 
.siVyMany, .though, believe the 
■incase brought, the subject out 

the,..closet/and.■ gave, other;

up to sexual abuse at home.
“ The R ideout case wa 

really a watershed,’’ said Fir 
kelhor. “Whatever happene 
in that case, it was a powerfu 
eye-opener to a lot of people.

The Rideouts have disai: 
peared from public view. Ore 
ta Rideout has moved frrn 
the Northwest and works o- 
newspaper and goes to schoo: 
but she “has not gotten ove 
it,” said lobbyist Coady, whi 
Spoke to her recently. "5h 
refuses to talk publicly."

John Rideout has worker 
as a cook in restaurants in the 
Salem area, but it is hard tc 
find jobs, said defense attor 
ney Burt.

"John and Greta were r.oi 
bad people,’’ Burt said. “The} 
were nice young people. An 
other.'-time, another place 
they w ere;the kir.d of kids 
you ’d lik e , to knew . They 

•' w ere. good-looking young- 
V‘',sters,;;brigh^i This thing just 
. got.overwhelm ing,”

} i a -v
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E X P A N S I O N  OF THE M A R I T A L  RAPE E X E M P T I O N

• 1 2  s t a t e s  h ave  e x p a n d e d  t h i s  m a r i t a l  " p r i v i l e g e "  o r  " r i g h t "  o f  r a p e  
t o  u n m a r r i e d  c o h a b i t a n t s ,  ( h e r e i n a f t e r  r e f e r r e d  t o  a s  " c o h a b i t o r s " )  
e . g . ,  " t h e  e x c l u s i o n  s h a l l  be deemed t o  e x t e n d  to? p e r s o n s  l i v i n g  as  
man and w i f e ,  r e g a r d l e s s  o f  t h e  l e g a l  s t a t u s  o f  t h e i r  r e l a t i o n s h i p .  
R e v .  C ode  o f  M o n t a n a ,  § 4 5 - 5 - 5 - 6 ( 2 ) ) .
A d d i t i o n a l l y ,  5 s t a t e s , h a v e  a l s o  p r o v i d e d  a p a r t i a l  e x e m p t i o n  t o  
" v o l u n t a r y  s o c i a l  c o m p a n i o n s "  ( t h e r e b y ,  t o  an e x t e n t ,  l e g a l i z i n g  
" d a t e  r a p e " ) :

A lab ama  - C r i m .  C ode  § 1 3 A - 6 - 6 0 ( 4 )  
t o  c o h a b i t o r s ) .

( e x e m p t i o n  e x t e n d s

C o n n e c t i c u t  -  P e n .  C ode  § 5 3 a - 6 7  (b )  ( c o h a b i t a t i o n  i s
an  a f f i r m a t i v e  d e f e n s e ,  e x c e p t  t o  f i r s t  d e g r e e  
r a p e ) .

D e l a w a r e  -  C o d e  Ann.' § 7 7 2  ( b )  ( e x e m p t i o n  f o r
c o h a b i t o r s  i n  s e x u a l  a s s a u l t  a n d  s e x u a l  
m i s c o n d u c t ) ; and  Code  Ann .  § 7 6 4  ( 2 )  ( e x e m p t i o n  
i n  f i r s t  d e g r e e  r a p e  w he re  d e f e n d a n t  was v i c t i m ' s  
" v o l u n t a r y  s o c i a l  c o m p a n i o n "  o n  t h e  o c c a s i o n  o f  
t h e  c r i m e  and v i c t i m  had  p r e v i o u s l y  p e r m i t t e d  h im 
s e x u a l  c o n t a c t ,  OR d e f e n d a n t  c a u s e d  s e r i o u s  
p h y s i c a l ,  m e n t a l  o r  e m o t i o n a l  i n j u r y ) .

^Hawa i i  -  R e v .  S t a t .  § 7 0 7 - 7 3 0  ( 1 )  ( a ) ( i )  . E x e m p t i o n  i n
f i r s t  d e g r e e  r a p e  w h e r e  v i c t i m  was d e f e n d a n t ' s  
" v o l u n t a r y  s o c i a l  c o m p a n i o n  who h a d  w i t h i n  t h e  
p r e v i o u s  t h i r t y  d a y s  p e r m i t t e d  h im  s e x u a l  
i n t e r c o u r s e ;  n, ' o ]  a n t a r y  s o c i a l  c o m p a n i o n "  
e x e m p t i o n  d o e s  n o t  a p p l y  i f  d e f e n d a n t  i n f l i c t s  
" s e r i o u s  o o d i l y  i n j u r y . "  No e x e m p t i o n  i n  
s e c o n d  o r  t h i r d  d e g r e e  r a p e .

I ow a  -  Code A n n .  § 7 0 9 . 4  ( c o h a b i t o r s  e x e m p t i o n  i n  t h i r d  d e g r e e  
S e x u a l  A b u s e ;  no  e x e m p t i o n  i n  f i r s t  a n d  s e c o n d  
d e g r e e  S e x u a l  A b u s e ) .

K e n t u c k y  - R e v .  S t a t .  Ann .  § 5 1 0 . 0 1 0 ( 3 )  ( e x e m p t i o n  
e x t e n d e d  t o  c o h a b i t o r s ;  m a r r i a g e  d e f i n e d  a s  
" p e r s o n s  l i v i n g  t o g e t h e r  a s  man and  w i f e  
r e g a r d l e s s  o f  t h e  l e g a l  s t a t u s  o f  t h e i r  
r e l a t i o n s h i p . ” )
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MARITAL RAPE L IT IG A T IO N
The f o l l o w i n g  p l e a d i n g s  and  m a t e r i a l s  a r e  a v a i l a b l e  f r o m  NCOWFL 

u n l e s s  a s t e r i s k e d .  I f  a s t e r i s k e d ,  t h e y  a r e  a v a i l a b l e  f r o m  
C l e a r i n g h o u s e  f o r  L e g a l  S e r v i c e s ,  4 0 7  S .  D e a r b o r n ,  S u i t e  4 0 0 ,  C h i c a g o ,  
I l l i n o i s  6 0 6 0 5 .
FLORIDA

1 .  S t a t e  o f  F l o r i d a  v .  L a r r y  S m i t h , 4 0 1  S o .  2d 1 1 2 6  ( F l a .  A p p . 1 9 8 1 ) , 
a p p e a l  o f  d e f e n d a n t - h u s b a n d 1s p r e t r i a l  m o t i o n  t o  d i s m i s s  t h e  c h a r g e  o f  
s e x u a l  b a t t e r y  on t h e  g r o u n d s  t h a t  t h e  c r i m i n a l  s t a t u t e  c o d i f i e s  a 
p r e - e x i s t i n g  "common l aw "  m a r i t a l  e x e m p t i o n .  D e f e n d a n t ' s  m o t i c n  was 
g r a n t e d  ( o r d e r  d a t e d  J u l y  3 0 ,  1 9 8 0 ) .  The S t a t e  a p p e a l e d  t h e  l o w e r  
c o u r t ' s  d i s m i s s a l  o f  t h e  s e x u a l  b a t t e r y  c h a r g e .  The F l o r i d a  D i s t r i c t  
C o u r t  o f  A p p e a l ,  F i f t h  D i s t r i c t ,  h e l d  t h a t  no  e x e m p t i o n  e x i s t e d  ini 
F l o r i d a ,  r e v e r s e d  t h e  t r i a l  c o u r t ' s  o r d e r  and  h e l d  t h a t  h u s b a n d  m u s t  
s t a n d  t r i a l  f o r  r a p e  o f  h i s  w i f e , .

“ft ( a i F l o r i d a  C o u r t  o f  A p p e a l ,  F i f t h  D i s t r i c t  D e c i s i o n , 
h o l d i n g  t h a t  F l o r i d a ' s  s e x u a l  b a t t e r y  s t a t u t e  d o e s  
n o t  i n c o r p o r a t e  a  m a r i t a l  e x e m p t i o n .  The c o u r t  
r e v i e w e d  a t  l e n g t h  t h e  New J e r s e y  Sup reme  C o u r t ' s  
d e c i s i o n  i n  S t a t e  v .  S m i t h , 4 2 6  A . 2d 38 ( 1 9 8 1 ) ,  
a n d  r e l i e d  h e a v i l y  on  t h e  New J e r s e y  c o u r t ' s  
r e a s o n i n g .  The F l o r i d a  c o u r t  n o t e d  t h a t  s e x u a l  
b a t t e r y  i s  a c r im e  o f  v i o l e n c e ,  n o t  s e x .
A d d i t i o n a l l y ,  t h e  c o u r t  p o i n t e d  o u t  t h e  a b s u r d i t y  
o f  d e f e n d a n t - h u s b a n d ' s c l a i m  u n d e r  t h e  c u r r e n t  
s e x u a l  b a t t e r y  s t a t u t e ,  w h i c h  p r o h i b i t s  t h e  
n o n c o n s e n s u a l  s e x u a l  c o n d u c t  b e tw e e n  p e r s o n s  o f  
t h e  same o r  d i f f e r e n t  s e x .  " I n  H a l e ' s  t im e ,  
a man c o u l d  n o t  be  t h e  v i c t i m  o f  r a p e ,  b u t  u n d e r  
s e c t i o n  7 9 4 . 0 1 1 ,  F l o r i d a  S t a t u t e s ,  he c an  b e .
I t  i s  i n c o n c e i v a b l e  t h a t  a h u s b a n d  w ou ld  a c c e p t  
t h e  a r g u m e n t  t r a t  by m a r r i a g e  he c c n s e n t e d  t o  t h e  
c o n d u c t  d e f i n e !  i n  t h e  s t a t u t e  i f  i n f l i c t e d  upon  
h im  Lv f o r c e  o r  v i o l e n c e . "  4C1  S o . 2d 1 1 2 9 .
C l e a r i n g h o u s e  N o .  3 1 , 5 5 2 .

(b )  A m icu s  B r i e f  o f  t h e  N a t i o n a l  C e n t e r  on Women
and  F a m i l y  Law, I n c . ,  and  C e n t r a l  F l o r i d a  L e g a l  
s e r v i c e s ,  I n c . ,  a r g u i n g  t h a t  t h e  e x c l u s i o n  o f  
m a r r i e d  women f r o m  t h e  p r o t e c t i o n  o f  t h e
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E X P A N S I O N  OF THE M A R I T A L  RAPE E X E M P T I O N

- 1 2  s t a t e s  h a v e  e x p a n d e d  t h i s  m a r i t a l  " p r i v i l e g e "  o r  " r i g h t "  o f  r a p e  
t o  u n m a r r i e d  c o h a b i t a n t s ,  ( h e r e i n a f t e r  r e f e r r e d  t o  a s  " c o h a b i t o r s " )  
e . g . , " t h e  e x c l u s i o n  s h a l l  be deemed t o  e x t e n d  t o  p e r s o n s  l i v i n g  a s  
man and w i f e ,  r e g a r d l e s s  o f  t h e  l e g a l  s t a t u s  o f  t h e i r  r e l a t i o n s h i p .  
R e v .  C ode  o f  M o n t a n a ,  § 4 5 - 5 - 5 - 6 ( 2 ) ) .
A d d i t i o n a l l y ,  5 s t a t e s *  h a v e  a l s o  p r o v i d e d  a p a r t i a l  e x e m p t i o n  t o  
" v o l u n t a r y  s o c i a l  c o m p a n i o n s "  ( t h e r e b y ,  t o  an  e x t e n t ,  l e g a l i z i n g  
" d a t e  r a p e " ) :

A la b am a  - C r i m .  C od e  § 1 3 A - 6 - 6 0 ( 4 )  ( e x e m p t i o n  e x t e n d s  
t o  c o h a b i t o r s ) .

C o n n e c t i c u t  -  P e n .  C ode  § 5 3 a - 6 7 ( b )  ( c o h a b i t a t i o n  i s
an  a f f i r m a t i v e  d e f e n s e ,  e x c e p t  t o  f i r s t  d e g r e e  
r a p e ) .

D e l a w a r e  -  C ode  Anri.' § 7 7 2  ( b )  ( e x e m p t i o n  f o r
c o h a b i t o r s  i n  s e x u a l  a s s a u l t  a n d  s e x u a l  
m i s c o n d u c t ) ; and Code  A nn .  § 7 6 4 ( 2 )  ( e x e m p t i o n  
i n  f i r s t  d e g r e e  r a p e  w h e r e  d e f e n d a n t  was v i c t i m ' s  
" v o l u n t a r y  s o c i a l  c o m p a n i o n "  o n  t h e  o c c a s i o n  o f  
t h e  c r i m e  and  v i c t i m  h ad  p r e v i o u s l y  p e r m i t t e d  h im 
s e x u a l  c o n t a c t ,  OR d e f e n d a n t  c a u s e d  s e r i o u s  
p h y s i c a l ,  m e n t a l  o r  e m o t i o n a l  i n j u r y ) .

^Hawa i i  -  R e v .  S t a t .  § 7 0 7 - 7 3 0 ( 1 ) ( a ) ( i ) . E x e m p t i o n  i n
f i r s t  d e g r e e  r a p e  w h e r e  v i c t i m  was d e f e n d a n t ' s  
" v o l u n t a r y  s o c i a l  c om p a n i o n  who h ad  w i t h i n  t h e  
p r e v i o u s  t h i r t y  d a y s  p e r m i t t e d  h im  s e x u a l  
i n t e r c o u r s e ;  " v o l u n t a r y  s o c i a l  c o m p a n i o n "  
e x e m p t i o n  d o e s  n o t  a p p l y  i f  d e f e n d a n t  i n f l i c t s  
" s e r i o u s  b o d i l y  i n j u r y . "  No e x e m p t i o n  i n  
s e c o n d  o r  t h i r d  d e g r e e  r a p e .

I ow a  -  C ode  A nn .  § 7 0 9 . 4  ( c o h a b i t o r s  e x e m p t i o n  i n  t h i r d  d e g r e e  
S e x u a l  A b u s e ;  no e x e m p t i o n  i n  f i r s t  a n d  s e c o n d  
d e g r e e  S e x u a l  A b u s e ) .

K e n t u c k y  - R e v .  S t a t .  Ann .  § 5 1 0 . 0 1 0 ( 3 )  ( e x e m p t i o n  
e x t e n d e d  t o  c o h a b i t o r s ;  m a r r i a g e  d e f i n e d  a s  
" p e r s o n s  l i v i n g  t o g e t h e r  a s  man and  w i f e  
r e g a r d l e s s  o f  t h e  l e g a l  s t a t u s  o f  t h e i r  
r e l a t i o n s h i p . " )



M a in e  -  R e v .  S t a t .  Ann .  T i t l e  1 7 -A  § 2 5 2 . 2
( c o h a b i t a t i o n  a s  an  a f f i r m a t i v e  d e f e n s e )  
and  § 2 5 2 . 3  ( " v o l u n t a r y  s o c i a l  c o m p a n i o n "  
d e f e n s e  t o  p r o s e c u t i o n  f o r  Rape  a s  C l a s s  A 
c r i m e ;  e x e m p t i o n  r e d u c e s  t o  C l a s s  B c r i m e ) .

M i n n e s o t a  -  S t a t .  A nn .  § 6 0 9 . 3 4 2  ( 1 9 7 9 )  ( e x e m p t i o n  f o r
c o h a b i t o r s  i n  s t a t u t o r y  r a p e ,  and  c a s e s  w h e r e  
v i c t i m  i s  m e n t a l l y  o r  p h y s i c a l l y  d i s a b l e d ) .

M o n t a n a  -  R e v .  Code  § 4 5 - 5 - 5 0 6  ( e x e m p t i o n  e x t e n d e d  
t o  c o h a b i t o r s ) .

* N o r t h  D a k o t a  -  Code  A nn .  § 1 2 . 0 1 - 2 0 - 0 3 : 3  ( " v o l u n t a r y
s o c i a l  c o m p a n i o n "  e x e m p t i o n  t o  C l a s s  A 
F e l o n y  o f  " G r o s s  S e x u a l  I m p o s i t i o n "  r e d u c i n g  
c r i m e  t o  C l a s s  B F e l o n y .  E x e m p t i o n  a p p l i e s  
i f  v i c t i m  h a s  " a t  a n y  t im e  p r e v i o u s l y "  
p e r m i t t e d  d e f e n d a n t  " s e x u a l  l i b e r t i e s " . )

P e n n s y l v a n i a  -  S t a t . / A n n . , T i t l e  18  § 3 1 0 3  ( e x e m p t i o n  
• e x t e n d e d  t o  c o h a b i t o r s ) .

W e s t  V i r g i n i a  -  W. V a .  C ode  § 6 1 - 8 B - 1 ( 2 )  ( c o h a b i t o r
e x e m p t i o n ;  m a r r i a g e  d e f i n e d  a s  i n c l u d i n g
" p e r s o n s  l i v i n g  t o g e t h e r  a s  man and  w i f e  
r e g a r d l e s s  o f  t h e  l e g a l  s t a t u s  o f  t h e i r  
r e l a t i o n s h i p " )  , and § 6 1 - 8 B - 3 ( a )  ( i i i )  , 
" v o l u n t a r y  s o c i a l  c o m p a n i o n "  e x e m p t i o n  t o  
f i r s t  d e g r e e  S e x u a l  A s s a u l t .
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u n l e s s  a s t e r i s k e d .  I f  a s t e r i s k e d ,  t h e y  a r e  a v a i l a b l e  f r o m  
C l e a r i n g h o u s e  f o r  L e g a l  S e r v i c e s ,  4 0 7  S .  D e a r b o r n ,  S u i t e  4 0 0 ,  C h i c a g o ,  
I l l i n o i s  6 0 6 0 5 .

1 .  S t a t e  o f  F l o r i d a  v .  L a r r y  S m i t h , 4 0 1  S o .  2d 1 1 2 6  ( F l a .  A p o . 1 9 8 1 ) , 
a p p e a l  o f  d e f e n d a n t - h u s b a n d 1s p r e t r i a l  m o t i o n  t o  d i s m i s s  t h e  c h a r g e  o f  
s e x u a l  b a t t e r y  on  t h e  g r o u n d s  t h a t  t h e  c r i m i n a l  s t a t u t e  c o d i f i e s  a 
p r e - e x i s t i n g  "common l a w "  m a r i t a l  e x e m p t i o n .  D e f e n d a n t ' s  m o t i o n  was 
g r a n t e d  ( o r d e r  d a t e d  J u l y  3 0 ,  1 9 8 0 ) .  The S t a t e  a p p e a l e d  t h e  l o w e r  
c o u r t ' s  d i s m i s s a l  o f  t h e  s e x u a l  b a t t e r y  c h a r g e .  The F l o r i d a  D i s t r i c t  
C o u r t  o f  A p p e a l ,  F i f t h  D i s t r i c t ,  h e l d  t h a t  no  e x e m p t i o n  e x i s t e d  i n  
F l o r i d a ,  r e v e r s e d  t h e  t r i a l  c o u r t ' s  o r d e r  and  h e l d  t h a t  h u s b a n d  m u s t  
s t a n d  t r i a l  f o r  r a p e  o f  h i s  w i f e .

* ( a ) F l o r i d a  C o u r t  o f  A p p e a l ,  F i f t h  D i s t r i c t  D e c i s i o n , 
h o l d i n g  t h a t  F l o r i d a ' s  s e x u a l  b a t t e r y  s t a t u t e  d o e s  
n o t  i n c o r p o r a t e  a m a r i t a l  e x e m p t i o n .  The c o u r t  
r e v i e w e d  a t  L eng th  t h e  New J e r s e y  Sup rem e  C o u r t ' s  
d e c i s i o n  i n  S t a t e  v .  S m i t h , 4 2 6  A . 2d 38  ( 1 9 8 1 ) ,  
a n d  r e l i e d  h e a v i l y  on  t h e  New J e r s e y  c o u r t ' s  
r e a s o n i n g .  The F l o r i d a  c o u r t  n o t e d  t h a t  s e x u a l  
b a t t e r y  i s  a c r im e  o f  v i o l e n c e ,  n o t  s e x .
A d d i t i o n a l l y ,  t h e  c o u r t  p o i n t e d  o u t  t h e  a b s u r d i t y  
o f  d e f e n d a n t - h u s b a n d ' s  c l a i m  u n d e r  t h e  c u r r e n t  
s e x u a l  b a t t e r y  s t a t u t e ,  w h i c h  p r o h i b i t s  t h e  
n o n c o n s e n s u a l  s e x u a l  c o n d u c t  b e tw e e n  p e r s o n s  o f  
t h e  same o r  d i f f e r e n t  s e x .  " I n  H a l e ' s  t i m e ,  
a man c o u l d  n o t  be t h e  v i c t i m  o f  r a p e ,  b u t  u n d e r  
s e c t i o n  7 9 4 . 0 1 1 ,  F l o r i d a  S t a t u t e s ,  he can  b e .
I t  i s  i n c o n c e i v a b l e  t h a t  a h u s b a n d  w ou ld  a c c e p t  
t h e  a r g u m e n t  t h a t  by m a r r i a g e  he c o n s e n t e d  t o  t h e  
c o n d u c t  d e f i n e d  i n  t h e  s t a t u t e  i f  i n f l i c t e d  upon 
h im  by f o r ^ e  o r  v i o l e n c e . "  4 0 1  S o . 2d 1 1 2 9 .
C l e a r i n g h o u s e  N o .  3 1 , 5 5 2 .

(b )  A m ic u s  B r i e f  o f  t h e  N a t i o n a l  C e n t e r  on Women
and  F a m i l y  Law , I n c . ,  and C e n t r a l  F l o r i d a  L e g a l  
S e r v i c e s ,  I n c . ,  a r g u i n g  t h a t  t h e  e x c l u s i o n  o f  
m a r r i e d  women f r o m  t h e  p r o t e c t i o n  o f  t h e
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c r i m i n a l  l a w  when t h e y  a r e  r a p e d  o r  s e x u a l l y  
b a t t e r e d  b y  t h e i r  h u s b a n d s  i s  a d e n i a l  o f  
e q u a l  p r o t e c t i o n .

( c )  I n i t i a l  B r i e f  o f  A p p e l l a n t  S t a t e  o f  F l o r i d a ,
a r g u i n g  t h a t  F l o r i d a ' s  s e x u a l  b a t t e r y  s t a t u t e ,  
w h ic h  c o d i f i e s  t h e  c r im e  o f  r a p e ,  m ak e s  no 
m e n t i o n  o f  and d o e s  n o t  i n c l u d e  a m a r i t a l  
e x e m p t i o n .  The l e g i s l a t u r e  i n  r e p e a l i n g  
t h e  r a p e  s t a t u t e  and e n a c t i n g  t h e  
s e x u a l  b a t t e r y  s t a t u t e  d i d  n o t  p r e c l u d e  
c h a r g i n g  a h u s b a n d  f o r  t h e  f o r c i b l e  s e x u a l  
b a t t e r y  o f  h i s  w i f e .

2 .  S t a t e  o f  F l o r i d a  v .  W i l l i a m  R i d e r , 4 4 9  S o . 2d 9 0 3  ( C . A . 3 d  D i s t . ,  
1 9 8 4 ) .  A p p e a l  by  t h e  S t a t e  o f  F l o r i d a  f r o m  t r i a l  c o u r t ' s  d i s m i s s a l  o f  
s e x u a l  b a t t e r y  c h a r g e  a g a i n s t  h u s b a n d .  T r i a l  c o u r t ’ s  d i s m i s s a l  b a s e d  
u pon  h u sb an d  and w i f e  l i v i n g  t o g e t h e r  a t  t h e  t im e  o f  t h e  r a p e .
D i s t r i c '  c o u r t  f i n d s  t h a t  no  m a r i t a l  r a p e  e x e m p t i o n ' e x i s t s  i n  F l o r i d a ,  
and r e v e r s e s  t r i a l  c o u r t ' s  d i s m i s s a l ,  w i t h  d i r e c t i o n s  t o  r e i n s t a t e  t h e  
p r o s e c u t i o n .

( a ) F l o r i d a  C o u r t  o f  A p p e a l ,  T h i r d  D i s t r i c t  
D e c i s i o n , 4 4 9  S o . 2d 9 0 3  ( 1 9 8 4 )  h o l d i n g  t h a t  
F l o r i d a ' s  s e x u a l  b a t t e r y  s t a t u t e  d o e s  n o t  
i n c o r p o r a t e  a common l aw  m a r i t a l  r a p e  
e x e m p t i o n  e v e n  when t h e  s p o u s e s  a r e  l i v i n g  
t o g e t h e r  a t  t h e  t im e  o f  t h e  a s s a u l t  and n e i t h e r  
p a r t y  h a s  i n i t i a t e d  a d i v o r c e  a c t i o n ,  o b t a i n e d  a 
p r o t e c t i v e  o r d e r  o r  e n t e r e d  i n t o  a s e p a r a t i o n  
a g r e e m e n t .  The c o u r t  c r i t i c i z e s  t h e  H a l e  d o c t r i n e  
ar. i  e x p r e s s l y  f i n d s  t h a t  : o  common l a w  e x e m p t i o n  
t o  r a p e  e v e r  e x i s t e d  i n  - x o r i d a .  The  c o u r t  
r e l i e s  on  S t a t e  v .  S m i t h , 4 0 1  S o . 2d 1 1 2 6  ( 5 t h
DCA 1 9 8 1 )  , and r e j e c t s  a n y  d i s t i n c t i o n  b a s e d  upon  
t h e  f a c t  t h a t  t h e  p a r t i e s  we re  l i v i n g  t o g e t h e r  a t  
t h e  t im e  o f  t h e  a s s a u l t .  The c o u r t  g o e s  on  t o  f i n d  
e v e n  a s s u m in g  a common l a w  e x e m p t i o n  e x i s t e d  i n  
F l o r i d a  a t  o n e  t i m e ,  t h e  l e g i s l a t u r e ' s  r e p o a l  and 
r e p l a c e m e n t  o f  t h e  F l o r i d a  r a p e  s t a t u t e  w i t h  a 
g e n d e r - n e u t r a l  s e x u a l  b a t t e r y  s t a t u t e  was "m o r e  
t h a n  s u f f i c i e n t  t o  a b r o g a t e  a n y  i m p l i e d  c o n s e n t '  
upon  w h ic h  a  common l aw  i n t e r s p o u s a l  e x c e p t i o n  may 
be  b a s e d . "  C l e a r i n g h o u s e  No .  3 6 , 8 9 0 .

(b )  B r i e f  o f  A p p e l l a n t , S t a t e  o f  F l o r i d a , a r g u i n g  
t h a t  t h e  r e p e a l  o f  F l o r i d a ' s  r a p e  s t a t u t e  and 
e n a c tm e n t  o f  t h e  s e x u a l  b a t t e r y  s t a t u t e  i n d i c a t e  
t h e  l e g i s l a t u r e ' s  i n t e n t  t o  a b o l i s h  a n y  m a r i t a l
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r a p e  e x e m p t i o n .  R e i t e r a t e s  t h e  a r g u m e n t s  i n  
S t a t e  v .  S m i t h , 4 0 1  S o . 2d 1 1 2 6  ( 1 9 8 1 ) .  A d d r e s s e s  
t h e  a r g u m e n t  t h a t ,  a b s e n t  a m a r i t a l  r a p e  e x e m p t i o n ,  
d r o v e s  o f  " v e n g e f u l  w i v e s "  w ou ld  t h r e a t e n  o r  b r i n g  
u n f o u n d e d  r a p e  c h a r g e s  a g a i n s t  t h e i r  h u s b a n d s  i n  
o r d e r  t o  g e t  b e t t e r  d i v o r c e  s e t t l e m e n t s .  The s t a t e  
p o i n t s  o u t  t h a t  t h i s  " f l o o d g a t e  a r g u m e n t "  i s  h i g h l y  
u n r e a l i s t i c  g i v e n  t h e  e m o t i o n a l  a n d  s o c i e t a l  p r e s s u r e  
o n  r a p e  v i c t i m s  w h ic h  d i s c o u r a g e  d i s c l o s u r e  o f  
s e x u a l  v i o l e n c e ,  t h e  t r a u m a t i c  n a t u r e  o f  r a p e  t r i a l s ,  
t h e  s p e c i a l  d i f f i c u l t y  i n t e r s p o u s a l  r a p e  v i c t i m s  
w o u ld  h a v e  i n  p r o v i n g  t h e  a b s e n c e  o f  c o n s e n t  and  th e  
r e l u c t a n c e  o f  p o l i c e  and p r o s e c u t o r s  t o  i n t e r f e r e  i n  
" f a m i l y  m a t t e r s "  w h ic h  d i s c o u r a g e s  v i c t i m s  o f  s p o u s e  
a b u s e  f r o m  s e e k i n g  l e g a l  r e m e d i e s .  S t a t e  a r g u e s  t h a t  
G r i s w o l d  v .  C o n n e c t i c u t , 3 8 1  U . S .  7 4 9  ( 1 9 6 5 )  , 
r e c o g n i z e d  t h e  r i g h t  o f  m a r r i e d  p e r s o n s  co f r e e l y  
make c h o i c e s  c o n c e r n i n g  t h e i r  home l i v e s ,  and  t h a t  
t h e r e  i s  no  a n a l o g o u s  " f r e e d o m "  t o  s e x u a l l y  b a t t e r  
o n e ' s  s p o u s e .  G r i s w o l d  c o n c e r n s  b o t h  s p o u s e s *  
i n t e r e s t  i n  p r i v a c y ,  w h e r e a s  t h e  m a r i t a l  r a p e  e x e m p t i o n  
i n v o l v e s  r e c o g n i z i n g  on e  s p o u s e ' s  r i g h t  t o  p r i v a c y  a s  
s u p e r i o r  t o  t h e  o t h e r ' s  r i g h t  t o  p r o t e c t i o n  and  b o d i l y  
i n t e g r i t y .  F u r t h e r m o r e ,  t h e  r i g h t  t o  m a r i t a l  p r i v a c y  
’" ' c o g n i z e d  i n  G r i s w o l d  p r o m o t e s  m a r i t a l  
t u r m o n y ,  w h e r e a s  t h e  m a r i t a l  r a p e  e x e m p t i o n  p e r p e t r a t e s  
f a m i l y  v i o l e n c e .  C l e a r i n g h o u s e  N o .  3 6 , 8 9 0 .

MASSACHUSSETS

3 .  C om m onwea l th  v .  J am e s  K .  C h r e t i e n , 4 1 7  N . E . 2 d  1 2 0 3  (M a s s .  1 9 8 1 ) , 
a p p e a l  o f  d e f e n d a n t - h u s b a n d ' s c o n v i c t i o n  o f  r a p e  o f  h i s  w i f e .  A t  
t r i a l ,  d e f e n d a n t ' s  m o t i o n  t o  d i s m i s s  t h e  r a p e  i n d i c t m e n t  b a s e d  on  t h e  
"common l a w "  s p o u s a l  e x e m p t i o n  was d e n i e d .  On S e p t e m b e r  2 1 ,  1 9 7 9 ,  
d e f e n d a n t  was c o n v i c t e d  by a j u r y  o f  r a p e  ar .d  b r e a k i n g  and e n t e r i n g ,  
and  was s e n t e n c e d  t o  3 - 5  y e a r s  i n  p r i s o n  a nd  t h r e e  y e a r s  p r o b a t i o n  
a f t e r  r e l e a s e .  On M a rc h  9 ,  1 9 8 1 ,  t h e  M a s s a c h u s e t t s  S up r em e  C o u r t ,  i n  
an u n a n im o u s  o p i n i o n ,  a f f i r m e d  t h e  c o n v i c t i o n ,  h o l d i n g  t h a t  a p e r s o n  
may be p r o s e c u t e d  f o r  a nd  c o n v i c t e d  o f  r a p e  e v e n  i f  t h e  r a p e  v i c t i m  i s  
d e f e n d a n t ' s  s p o u s e .

( a ) M a s s a c h u s e t t s  S u p r em e  C o u r t  u n a n im o u s  o p i n i o n ,
4 1 7  N . E . 2d 1 2 0 3  ( 1 9 8 1 ) , h o l d i n g  t h a t
t h e  l e g i s l a t u r e ' s  r e v i s i o n  o f  t h e  r a p e  s t a t u t e s  i n
1 9 7 4  e l i m i n a t e d  any  "common l a w "  s p o u s a l  e x e m p t i o n .
T he  c o u r t  a n a l y z e s  t h e  h i s t o r y  and  b a s e s  f o r  t h e  
a l l e g e d  c omm o i  l a w  d o c t r i n e .  The  c o u r t  f i n d s  t h a t  t h e  
l e g i s l a t i v e  i n t e n t  t o  c r i m i n a l i z e  m a r i t a l  r a p e  i s  
e v i d e n c e d  i n  t h e  s t a t e ' s  " D o m e s t i c  V i o l e n c e  A c t "
( G . L .  c h .  2 0 9A )  w h i c h  e x p r e s s l y  d e f i n e s  " a b u s e "  t o  
c o v e r  and i n c l u d e  s e x u a l  a b u s e .  The c o u r t  d o e s  n o t
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l i m i t  i t s  h o l d i n g  t o  s e p a r a t e d  o r  e s t r a n g e d  s p o u s e s ;  
t h e  t e rm s  o f  M a s s a c h u s e t t s '  r e v i s e d  r a p e  s t a t u t e  
c l e a r l y  a p p l i e s  t o  m a r r i e d  c o u p l e s  who a r e  l i v i n g  
t o g e t h e r .  C l e a r i n g h o u s e  N o .  3 1 , 7 1 2 .

NEW JERSEY

4 .  S t a t e  o f  New J e r s e y  v .  A l b e r t  S m i t h , 4 2 6  A . 2d 38  ( 1 9 8 1 ) ,  a p p e a l  o f  
d e f e n d a n t - h u s b a n d 1s m o t i o n  t o  d i s m i s s  c h a r g e s  o f  r a p e  o f  h i s  w i f e  on  
t h e  g r o u n d s  t h a t  t h e  c r i m i n a l  r a p e  s t a t u t e  c o d i f i e s  t h e  a l l e g e d  common 
l a w  m a r i t a l  r a p e  e x e m p t i o n .  D e f e n d a n t ' s  p r e t r i a l  m o t i o n  was g r a n t e d ,  
1 4 8  N . J .  S u p e r  2 1 9  (Law D i v .  1 9 7 7 ) .  The  A p p e l l a t e  D i v i s i o n  a f f i r m e d  
t h e  d i s m i s s a l ,  1 6 9  N . J .  S u p e r  98 (A pp .  D i v .  1 9 7 9 ) .  The  S up r em e  C o u r t  
o f  New J e r s e y  u n a n im o u s l y  r e v e r s e d  t h e  d i s m i s s a l  and  r e i n s t a t e d  t h e  
i n d i c t m e n t  f o r  r a p e .

( a )  New J e r s e y  Sup rem e  C o u r t  2 7 - p a g e  o p i n i o n ,  and 
c o n c u r r i n g  o p i n i o n  ( J .  S u l l i v a n )  , 4 2 6  V. 2d 38 
1 9 8 1 ) ,  h o l d i n g  r h a t  New J e r s e y ' s  f o r m e r  r a p e  
s t a t u t e ,  h a v i n g  no  e x p r e s s  e x e m p t i o n ,  d i d  n o t  
i n c o r p o r a t e  o r  c o d i f y  a "common l a w "  m a r i t a l  
e x e m p t i o n  t o  r a p e .  The C o u r t  d i s c u s s e s  a t  
l e n g t h  t h e  d o u b t f u l  o r i g i n s  and  a u t h o r i t y  o f  
t h e  a l l e g e d  "common l a w "  r u l e  ( H a l e ' s  d o c t r i n e ) ,  
c o n c l u d i n g  t h a t  " [ n j e i t h e r  was t h e  l a w  o f  t h i s  
S t a t e  u n d e r  t h e  f o r m e r  r a p e  s t a t u t e  a s  b l i n d  t o  
p e r s o n a l  l i b e r t y  and p r i v a c y  a s  d e f e n d a n t  
w o u ld  h a v e  t h i s  C o u r t  b e l i e v e .  A man 
s e p a r a t e d  f r o m  h i s  w i f e  -  and  p e r h a p s  on e  n o t  
s e p a r a t e d  -  c o u l d  n o t  i n v o k e  an  o u t d a t e d  and 
d o u b t f u l  r u l e  t o  a v o i d  p r o s e c u t i o n  f o r  r a p e  
s i m p l y  b e c a u s e  he was s t i l l  l e g a l l y  m a r r i e d  t o  
h i s  v i c t i m . "  C l e a r i n g h o u s e  N o .
3 0 , 4 8 9 .

( b )  A m ic u s  B r i e f  o f  t h e  N a t i o n a l  C e n t e r  on  Women 
and  F a m i l y  Law ,  I n c . ,  a r g u i n g  t h a t  t h e  
e x c l u s i o n  o f  m a r r i e d  women f r o m  t h e  p r o t e c t i o n  
o f  t h e  c r i m i n a l  l a w  when t h e y  a r e  r a p e d  by 
t h e i r  h u sb and  i s  a d e n i a l  o f  e q u a l  p r o t e c t i o n .
C l e a r i n g h o u s e  No .  3 0 , 4 8 9 .

5 .  S t a t e  o f  New J e r s e y  v .  D a n i e l  M o r r i s o n , 4 2 6  A . 2d 47 ( N . J . ,  1 9 8 1 ) ,  
d e f e n d a n t - h u s b a n d ' s p r e t r i a l  m o t i o n  t o  d i s m i s s  r a p e  c h a r g e s  was 
d e n i e d ;  d e f e n d a n t  s u b s e q u e n t l y  s t o o d  t r i a l  and was c o n v i c t e d  and 
s e n t e n c e d  f o r  r a p i n g  h i s  e s t r a n g e d  w i f e .  The  A p p e l l a t e  D i v i s i o n ,  
bY p e r  c u r i a m  d e c i s i o n ,  s u m m a r i l y  r e v e r s e d  d e f e n d a n t ' s  c o n v i c t i o n  f o r
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r a p e  ( D o c k e t  N o .  A - 2 7 1 - 7 8 ,  d e c i d e d  J a n .  1 8 ,  1 9 8 0 ;  u n p u b l i s h e d ) .  
S u p r em e  C o u r t  o f  New J e r s e y  r e v e r s e d  A p p e l l a t e  d e c i s i o n ,  r e i n s t a t i n g  
t h e  r a p e  c o n v i c t i o n  b a s e d  on  t h e i r  d e c i s i o n  i n  S t a t e  v .  A l b e r t  S m i t h , 
4 2 6  A . 2d 3 8 .

( a )  P e t i t i o n  f o r  C e r t i f i c a t i o n  and  A p p e n d i x  on  
b e h a l f  o f  t h e  S t a t e  o f  New J e r s e y  ( d a t e d  
F e b r u a r y  1 9 ,  1 9 8 0 ) ,  w h i c h  i n c l u d e s  a c o p y  o f  
A p p e l l a t e  D i v i s i o n ' s  p e r  c u r i a m  d e c i s i o n  
r e v e r s i n g  r a p e  c o n v i c t i o n .  T h e  S t a t e  a r g u e s  
t h a t  t h e  a l l e g e d  "common l a w "  m a r i t a l  r a p e  
e x e m p t i o n  d o e s  n o t  e x t e n d  t o  e s t r a n g e d  m a r r i a g e s .

( b )  B r i e f  and A p p e n d i x  f o r  t h e  S t a t e  o f  New J e r s e y
on  a p p e a l  t o  A p p e l l a t e  D i v i s i o n  o f  S u p e r i o r  C o u r t .

NEW YORK
r*"

6 . P e o p l e  v .  J o h n  De S t e f a n o , 1 2 1  M i s c . 2d  1 1 3  ( S u f f o l k  C o u n t y , New 
Y o r k  1 9 8 3 ) , d e f e n d a n t - h u s b a n d 1s  m o t i o n  t o  d i s m i s s  r a p e  i n d i c t m e n t  
d e n i e d ,  and New Y o r k ’ s  e x p r e s s  s t a t u t o r y  m a r i t a l  r a p e  e x e m p t i o n ,  P e n a l  
Law S e c t i o n  1 3 0 . 0 0 ( 4 ) ,  h e l d  v i o l a t i v e  o f  e q u a l  p r o t e c t i o n  c l a u s e s  o f  
t h e  S t a t e  and  F e d e r a l  C o n s t i t u t i o n s .

( a )  S u f f o l k  C o u n t y  C o u r t  D e c i s i o n  ( J u d g e  R o h l ) , 
b e g i n n i n g  t h e  o p i n i o n  w i t h  a q u o t e  f r o m  
J o h n  S t u a r t  M i l l ' s  The  S u b j e c t i o n  o f  
Women , t h e  c o u r t  h o l d s  t h a t  t h e  s e c t i o n  o f  New 
Y o r k ' s  r a p e  l aw  w h i c h  p r o v i d e s  a p a r t i a l  
s p o u s a l  r a p e  e x e m p t i o n  v i o l a t e s  t h e  e q u a l  
p r o t e c t i o n  c l a u s e s  o f  t h e  S t a t e  a n d  F e d e r a l  
C o n s t i t u t i o n s .  The c o u r t  d i s c u s s e s  U . S .
S u p r em e  C o u r t  d e c i s i o n s  w h ic h  r e c o g n i z e  a 
w om an ' s  a u t o n om y  w i t h i n  t h e  m a r i t a l  r e l a t i o n ­
s h i p ,  and  f i n d s  t h a t  p e r m i t t i n g  " a n y  t y p e  o f  
e x e m p t i o n  am ou n t s  t o  t h e  s t a t e  i m p e r m i s s i b l y  
i n t e r f e r i n g  i n  t h e  m a r i t a l  r e l a t i o n s h i p  by 
g r a n t i n g  t o  a h u s b a n d  t h e  r i g h t  t o  c o n t r o l  
t h e i r  w i v e s  b o d i l y  i n t e g r i t y . "  T h e  c o u r t  n o t e s  
t h a t  f a l s e  r e p o r t s  and e v i d e n t i a r y  p r o b l e m s  a r e  
n o t  u n i q u e  t o  m a r i t a l  r a p e  c a s e s  and  do  n o t  
j u s t i f y  r e m o v i n g  an  e n t i r e  c l a s s  o f  p o t e n t i a l  
v i c t i m s  f r o m  t h e  p r o t e c t i o n  o f  t h e  l r v .  The 
c o u r t  d e m o n s t r a t e s  t h a t  o t h e r  " r e m e d i e s "  a r e  
n o t  n e c e s s a r i l y  s u f f i c i e n t  t o  p r o t e c t  w i v e s ,  b y  
p o i n t i n g  o u t  t h a c  i n  t h i s  c a s e  t h e  woman had 
a l r e a d y  o b t a i n e d  an  o r d e r  o f  p r o t e c t i o n  b e f o r e  
h e r  h u s b a n d  r a p e d  h e r  a t  k n i f e p o i n t .  C l e a r i n g h o u s e  
N o .  3 6 , 8 8 8 .
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V IRG IN IA

7 .  R o n a ld  E .  W e i s h a u p t  v .  Commonwea l th o f  V i r g i n i a , 3 1 5  S . E . 2 d  847
( 1 9 8 4 ) .  D e f e n d a n t - h u s b a n d 1s a p p e a l  o f  d e n i a l  o f  h i s  m o t i o n  t o  
d i s m i s s ,  a nd  o f  h i s  c o n v i c t i o n  o f  r ape  o f  h i s  e s t r a n g e d  w i f e ,  on t h i  
g r o u n d s  t h a t  an  E n g l i s h  "common l aw "  m a r i t a l  r a p e  e x e m p t i o n  a p p l i e s  i n  
V i r g i n i a .  T h e  V i r g i n i a  r a p e  s t a t u t e  i s  " s i l e n t "  ( c o n t a i n s  no  e x p r e s s  
e x e m p t i o n ) .  T r i a l  c o u r t  d e n i e d  d e f e n d a n t ' s  m o t i o n  t o  d i s m i s s ;  he  was 
t r i e d  b e f o r e  a j u r y  and  c o n v i c t e d  and s e n t e n c e d  t o  two  y e a r s  i n  
p r i s o n .  V i r g i n i a  S u p r em e  C o u r t  a f f i r m e d .

( a )  V i r g i n i a  S u p r em e  C o u r t  D e c i s i o n , 3 1 5  S . E . 2 d  
8 4 7  ( 1 9 8 4 )  h o l d i n g  t h a t  a w i f e  c a n  
u n i l a t e r a l y  r e v o k e  h e r  im p l i e d  c o n s e n t  t o  
m a r i t a l  s e x  w h e r e  s h e  h a s  made m a n i f e s t  h e r  
i n t e n t  t o  t e r m i n a t e  t h e  m a r i t a l  r e l a t i o n s h i p  by 
l i v i n g  a p a r t  f r o m  h e r  h u sb an d ,  r e f r a i n i n g  f r o m  
v o l u n t a r y  i n t e r c o u r s e  w i t h  h im ,  a n d  i n  g e n e r a l  
c o n d u c t i n g  h e r s e l f  i n  a way w h i c h  e s t a b l i s h e s  a 
d e  f a c t o  end  t o  th,e m a r r i a g e .  H e r e ,  w i f e  had 
e s t a b l i s h e d  h e r  own r e s i d e n c e ,  a l t h o u g h  no  d i v o r c e  o r  
o t h e r  l e g a l  a c t i o n  had been i n i t i a t e d  a t  t h e  t im e  o f  
t h e  r a p e .  The  c o u r t  r e f e r s  t o  V i r g i n i a ' s  n o - f a u l t  
d i v o r c e  l aw  a s  e v i d e n c e  t h a t  e i t h e r  s p o u s e  c an  
v o l u n t a r i l y  t e r m i n a t e  t h e  m a r r i a g e ,  and  c i t e s  c a s e s  
d e m o n s t r a t i n g  t h e  s e p a r a t e n e s s  a n d  i n d e p e n d e n c e  
a c c o r d e d  women i n  V i r g i n i a ' s  p r o p e r t y  l a w  and  o t h e r  
a r e a s  o f  c r i m i n a l  l a w .  The c o u r t  f i n d s  t h e  a p p l i c a t i o n  
o f  an  E n g l i s h  common law  e x e m p t i o n  i n a p p r o p r i a t e  i n  t h e  
i n s t a n t  c a s e ,  b u t  r e f u s e s  t o  e x p a n d  i t s  h o l d i n g  b e y on d  
t h e  f a c t s  p r e s e n t e d ,  i . e ,  t o  c a s e s  w h e r e  t h e  s p o u s e s  
a r e  l i v i n g  t o g e t h e r  and t h e r e  h a s  b e e n  no m a n i f e s t a t i o . i  
o f  an  i n t e n t  t o  t e r m i n a t e  the  m a r i t a l  r e l a t i o n s h i p .  
C l e a r i n g h o u s e  N o .  3 6 , 8 8 9 .

»
(b )  B r i e f  o f  A p p e l l e  S t a t e  o f  V i r g i n i a ,  a r g u i n g  t h a t  t h e

E n g l i s h  common l a w  e x em p t i o n  s h o u l d  n o t  be  a p p l i e d  
s i n c e  i t  i s  r e p u g n a n t  t o  the  p r i n c i p l e s  o f  t h e  B i l l  
o f  R i g h t s ,  and  t h a t  t h e  e x c l u s i o n  o f  t h e  wo rd  
" u n l a w f u l "  f r o m  new ly - am ended  V i r g i n i a  r a p e  s t a t u t e  
i n d i c a t e s  a l e g i s l a t i v e  i n t e n t  t o  a b a n d o n  t h e  
e x e m p t i o n .  C l e a r i n g h o u s e  No. 3 6 , 8 8 9 .

* * * * * * * * * * * * * * * * * * * * * *

CASE CHARTS
C a s e - b y - c a s e  c h a r t  o f  m a r i t a l  r a p e  p r o s e c u t i o n s ,  i n c l u d i n g  l e g a l  

and s o c i o l o g i c a l  d a t a ,  and  b r i e f  n a r r a t i o n  o f  f a c t s  and  o u t c om e  o f  
e a c h  c a s e .  C a l i f o r n i a  C a s e s  C h a r t , $ 6 . 0 0  ( N o t e :  C a l i f o r n i a  a v e r a g e s
a 75% c o n v i c t i o n  r a t e ) ;  N a t i o n a l  Cases  C h a r t , $ 2 0 . 0 0 .  A v a i l a b l e  f r om  
t h e  N a t i o n a l  C l e a r i n g h o u s e  on  M a r i t a l  R a p e ,  2 3 2 5  o a k  S t r e e t ,  B e r k e l e y ,  
CA 9 4 7 0 8  . (NOT AVAILABLE FROM NCOWFL) .- 6 -



COUNCIL ON DOMESTIC VIOLENCE & SEXUAL ASSAULT 

POSITION PAPER

CS FOR SB29 ( J u d ic i a r y )  am

"An Act r e l a t i n g  t o  domest ic  v io l e n c e  and dom es t ic  sexual  o f f e n s e s . "

The Council on Domestic V io lence  and Sexual A s s a u l t  s u p p o r t s  t h i s  
l e g i s l a t i o n  which removes m a r i t a l  s t a t u s  as a d e f e n s e  in  sexual  a s s a u l t  
p ro s e c u t i o n s  and e: pands t h e  d e f i n i t i o n  of  d o m e s t i c  v i o l e n c e .

Sect ions 1 a n d  2 o f  th e  l e g i s l a t i o n  provide p r o t e c t i o n  f o r  a l l  v i c t im s  o f  
sexual a s s a u l t  under  t h e  law. E x i s t i n g  l e g i s l a t i o n  does no t  accord  marr ied  
i n d i v id u a l s  w i t h  equal  p r o t e c t i o n .  Yet,  rape in  m a r r i a g e ,  l i k e  s t r a n g e r  
rape ,  i s  an a c t  o f  power and h o s t i l i t y .  Nicholas  G ro th ,  who has 
e x t e n s i v e ly  s t u d i e d  men's  m o t iv a t io n s  f o r  r ap e ,  i d e n t i f i e s  f i v e  r easons  why 
men rape t h e i r  w ives :  " t o  a s s e r t  pov/er and s t r e n g t h ;  to  punish  and degrade ;  
t o  prove t h e i r  v i r i l i t y ;  t o  overcome f e e l i n g s  o f  b e i n g  un loved ;  and LV 
convince t h e m s e l v e s  t h a t  a l l  i s  r i g h t  with the  w o r l d . "

Victims t h a t  a r e  raped by t h e i r  spouses  o f ten  s u f f e r  d e v a s t i n g  e f f e c t s .  
Among th e  m o s t  common r e a c t i o n s  a r e  s e l f -b la m e ,  reduce d  s e l f - e s t e e m ,  
h u m i l i a t i o n ,  g u i l t ,  ange r  and d e p r e s s io n .  Diana R u s s e l l ,  a San F ra n c i s c o  
s o c i o l o g i s t ,  n o t e s  t h a t  t h e s e  women's in t ense  f e e l s  o f  s e l f - b l a m e  a r e  
heightened by t h e  knowledge t h a t  s o c i e t y  holds them more r e s p o n s i b l e  f o r  
rape than i t  does  v ic t im s  o f  s t r a n g e r  rape.  F u r t h e r ,  many of  t h e  women she 
in terv iewed c o n f e s s e d  to  overwhelming f e e l i n g s  o f  b e t r a y a l .  These f e e l i n g s  
can d e s t ro y  t h e  v i c t i m ' s  c a p a c i t y  f o r  int imacy f o r e v e r .  The Council  on 
Domestic V i o l e n c e  and Sexual A s s a u l t  suppor ts  t h i s  proposed  l e g i s l a t i o n  t o  
make rape a c r im e  in  Alaska n o tw i th s t a n d in g  m a r i t a l  s t a t u s .

The Council a l s o  s u p p o r t s  S e c t io n s  3 to  6 which expand  l e g i s l a t i v e  
p r o t e c t i o n  f o r  e l d e r s  and c h i l d r e n  in domestic v i o l e n c e  s t a t u t e s .
Incidences o f  v io l e n c e  have o c c u r r e d  between p a r e n t s  and a d u l t  c h i l d r e n  in  
which the  p a r e n t s  a r e  a f r a i d  f o r  t h e i r  s a f e ty  and y e t  have l i t t l e  r e c o u r s e  
to  p r o t e c t  t h e m s e l v e s  i f  th e y  do no t  l i v e  with t h e  p e r p e t r a t o r .  Although 
s t a t i s t i c s  on e l d e r  abuse in  Alaska a re  not  co m p le te  because  o f  th e  newness 
o f  the l e g i s l a t i o n  t h a t  r e q u i r e s  r e p o r t i n g ,  p eop le  from d i f f e r e n t  
communities h a v e  i n d i c a t e d  t h e r e  i s  a need to  p r o t e c t  p a r e n t s  and 
g r a n d p a re n t s ,  p a r t i c u l a r l y  when th e y  a r e  e l d e r l y .  P r e s e n t  l e g a l  
d e f i n i t i o n s  o n l y  in c lu d e  t h e s e  e l d e r s  i f  they a r e  l i v i n g  v/i th th e  
p e r p e t r a t o r .  Adding t h i s  s e c t i o n  a l s o  p ro t e c t s  c h i l d r e n  who a r e  not  l i v i n g  
with the  p e r p e t r a t o r ,  bu t  need to  be p ro tec ted  f rom domes t ic  v i o l e n c e  
d i r ec ted  t o w a r d  them.
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New York court strikes law, convicts husband for raping wife
By DAV ID  MAKGOMCK 

The New Yo rk Times 
ALBANY — New Yo rk ’s highest 

court ru led Thursday that married 
men m ay be prosecuted fo r raping 
their wives.

Ina60dcc is lon ,thecou rto fappea ls  
slruckdownscctionsoflhestate 's pen­
a l code that generally exempt men 
from  prosecution fo r acts willi their 
wives that would constitute rape or 
sodomy ifdonc by atnanw llha woman 
other than his wife.

The decision apparently marks the 
firs t time the highest court in any state 
has inva lidated an explicit statutory 
exemption fo r m arita l rape.

"T he re  is no ra tional basis fo r dis­
tinguishing between m arita l rape and

n onm a r ila l ra p e ,"  the cou rt held. By 
m ak ing  such a distinction, it con­
tinued , the law vio lated constitutional 
guaran tees o f  equal protection.

F o r  the same reason, the court 
s tru ck  down a p rovision o f  the law 
under which on ly men could be con­
victed o f  forc ib le rape . While women 
ra re ly  com m it rape. It held , there was 
no justific a tion  toexempt those who do 
from  c rim in a l sanction.

"T h e  m a rita l and gender exemp­
tions must be read out o f  the statutes 
p roh ib iting forc ib le rape and 
sod om y ,"  Associate Judge Sol Wach- 
tie r w rote fo r  the court.

W ith  the court's decision, New Y o rk  
jo in s  17 other states, Including New 
Je rse y , Connecticut and Californ ia ,

exemption In sonieur.iHcases Inmost 
o f those states, the changes were made 
through legislative action.

P rev iously , a husband in New York 
could be convicted o f raping his wife 
on ly i f  the couple were legally sepa- 
rated o r living opa rt by court order

"A  m arriage license should not be 
viewed as a license fo r a husband to 
forc ib ly rape his wife with impunity," 
W achtler wrote in a 2i-pege opinion. 
"A  m arried  woman has the same rigid 
to contro l her own body as does an 
unmarried wom an."

Rape " is  a  degrading, violent act 
which violates the bodily integrity o f 
the victim  ond frequently causes se­
vere, long-lasting physical and

A,- . . . .. . ..u.iisrsirfiitfiihiivi .
that tiave abolished the m arita l rape Ip s y c h ic  h a rm ,’.’ he w rote . "T o  e v e r , the conviction o f  M ario  U bcrta , a 26-

Im p ly cou scn llo b u ch an ac tU lrra t lo n -. year-o ld  Bu ffa lo  man who was found
a la n d  absurd .”  

i Rape had been defined under New 
|Y o rk law a s"se xu a lin te rcou rscw ilh a  
fem a le  by forc ib le compulsion "  The 
statute went on. however, to specify 

|  that any woman who is the victim  or 
such an act com m llcd by her husband 
Is not considered a " fem a le "  under Ihe 
r a p : law. ;

T hcm arita lexem p liondatesto  17th- 
century England, a time when the law 
viewed women as the p roperty o f their 
husbands. It has been part o f  the c r i­
m ina l law o f  New Y o rk  since colonial
days.

While discardln 
s ta te ’ s rape law,

guilty o f  raping his wife In front o f their 
2-ycar-old son In a hotel room nearly 
fou r years ago.

lie  had appealed Ihe conviction, 
claim ing lie was un fa irly  singled out 
underllic law .lle isthcon lyhusband in  
the h ls to ry o f New Y o rk  lobe convicted 
o f  raping his wife. Because he was 
technically considered "unm arried " 
under the o ld lav;, the court held, his 
conviction need not be disturbed by its 
decision.

The L iberia case had generated in­
tense Interest throughout the state,

/ notably among women's groups
ling portions o f Ihe Severale lcctedofT lciu ls.Iric ludingIhe 
, the court le ft Intact New Yorkc ltycouncil president,Carol

• |i, , <• it*** .
Be llam y , and the B rook lyn  district 
attorney, E lizabeth Hullzm an, had 
urged the court to invalidate it

Sarah  Wunsch o f the Center fo r Con­
stitutional Rights, which had filed a 
friend o f ih e c o u r l b rie f on behalf o f 26 
women's organizations seeking to 
abolish Ihe exemption, ca lled the ru l­
ing "an  Important step in the con­
tinuing e ffo rt to end vio lence against 
wom en." She predicted I would have 
national ram ifications.

In his opinion, W achtler took issue 
with arguments that existing crim inal 
sanctions were sufficient to deal with 
the problem  o f m arita l rape. While 
husbands could often be charged wilh 
assau lt, he noted, that offense was 
gene ra lly  on ly a m isdemeanor.

1



IN THE
MARITAL EXEM PTION FOR  RAPE, SODOMY 

UNCONSTITUTIONAL, NEW YORK HOLDS

Court applies statutes in gender-neutral.
marriage-netural fashion.

The m arita l and gender exceptions contained in New 
Y o rk ’s fo rc ib le  rape  statute deny unm arried  males equal 
protection o f  the laws, the New  Y o rk  C ou rt o f  Appeals 
decides. But this conclusion w ill he lp no rape defendant, 
whether m arried o r  unm arried , m ale  o r fem ale ; the 
cou rt ’s solution to the constitu tional prob lem  is to strike  
the offend ing provisions and en fo rce  the rest o f  the 
statute . (P eop le  v. L ib e ria . 1 2 / 2 0 /8 4 )

T here is no ra tion a l basis fo r distinguishing m arita l 
from  non-m arita l rape , o r rape comm itted by males upon 
fem ales frnm  the rape o f  m ales by fem ales, the court 
ru les. The trad itiona l notion that a m arried  woman has 
given irrevocab le im plied consent to sexua l in tercourse 
with her husband cannot ju s tify  the m arita l exemption, 
the court stresses; rape is not a sex act but a degrad ing, 
vio lent assault to  which a victim  docs not consent. T o  the 
a rgument that a fem a le  physica lly  cannot rape a man, 
the court points to the sta tu to ry  defin ition o f  “ sexual 
in tercourse" as "a n y  penetration , however s lig h t."  This 
degree o f  contact, the court determ ines, can be achieved 
w ithout m ale a rou sa l, and , the re fo re , w ithout consent. 
The m arita l exemption is aiso e lim inated  from  the sod­
omy statute, which was a lready  drawn in gender-neutra l 
term s.

Digest o f  Opinion: T he  defendan t ,  M ar io  Liberia, while 
living apa r t  from his wife Denise p u r su an t  to a  Fam ily  Cou r t  
protection order, forcib ly raped and  sodomized h e r  in the 
presence o f  the ir  2'/i-year-old son. U n d e r  th e  tempora ry  o rde r  
o f  protection issued to the  wife some two years  a f te r  ihe 
defendan t began bea t ing  her, the d e fend an t  was to move ou t 
and  remain away f rom  the family home, and  s tay  away from 
Denise. T h e  d e fend an t  was convicted o f  first-degree rap e  and  
first-degree sodomy.

/T ex t/ Section 130.35 o f  th e  Penal Law provides in relevant 
par t  that "A  male is guil ty  o f  rap e  in th e  first d eg ree  when he 
engages in sexual in te rcou rse  with a  fem ale  * * * by forcib le 
compulsion.” “ Fem ale ,"  for purposes o f  th e  r ape  s ta tu te,  is 
defined as “any female person not m a r r ie d  to the a c to r” (Penal 
Law 130.00, subd 4). Sec t ion  130.50 o f  th e  Penal Law provides 
in relevant par t  th a t  “a person is gui l ty  o f  sodomy in the first 
d eg ree  when he engages  in dev ia te  sexual in tercourse with 
ano the r  person * * • by forcible compu lson ."  "D ev ia te  sexual 
in te rcou rse "  is defined as  “sexual conduc t  be tween persons not 
m arr ied  to each o th e r  consisting o f  con ta c t  be tween the penis 
and  the artus. the m ou th  a nd  penis, o r  th e  mou th  and  the 
vu*va. Law 130.00. subd  2). Thus, d ue  to the " n o t
m a r r ie d "  language in the  o jfin i tions o f  “ f em a le "  a nd  “dev ia te  
sexual in tercourse," th e re  is a “mar i ta l  e v * n p i i o n "  for both 
forcible rape and forcib le sodomy. T h e  m a r i ta l  exemption

Court Opinions 
Legislative Activities 

Reports and Proposals 
U.S. Supreme Court Proceedings

COURTS
itself, however, has c e r ta in  exceptions. For purposes o f  th e  rap e  
and  sodomy s tatu tes, a h u sband  and  wife a re  cons ide red  to be 
" n o t  m a r r i e d "  i f  a t  th e  t im e  of th e  sexual a s sau l t  they  " a r e  
jiving a p a r t  • * * p u r su an t  to a  valid and  effective (i) o rd e r  
issued by a cour t o f  com pe ten t  ju r isd ic t ion  which by its te rm s  
or in its effect requ ires such living apa r t ,  o r  (it) decree  o r  
ju d gm en t  o f  separa t ion, o r  (iii) w r i t ten  a g r e em en t  o f  sepa ra ­
tion * * * "  (Penal Law 130.00, subd  4), (End T ext/

T he  de fendan t a sse r ts  on this appea l  t h a t  th e  tempora ry  
o rde r  o f  p to tcction is not th e  type o f  o rde r  th a t  e nab le s  a cou r t  
to t r e a t  him and  Denise a s  “not m a r r i e d "  and  th a t  th u s  he is 
with in the mar i ta l  exemp t ion .  Also, he con tends  t h a t  both 
s ta tu te s  violate equal p ro tec t ion  b ecause  they  b u rd en  some, b u t  
not all males, and  th a t  th e  rap e  s ta lu i .  a lso v io la tes equa l  
pro tec t ion by bu rd en ing  on ly  men, and  not women.

T he  d e f e nd an t ’s first a rg um en t  is u nde rm ined  by a  legisla­
tive m em orandum , su bm i t t e d  with th e  or ig inal version o f  th e  
1978 amendm en t ,  t h a t  took an  expans ive view o f  th e  " n o t  
m a r r i e d "  provision. Also, th e  plain language  o f  th e  s ta tu t e  
indicates t h a t  an o rder o f  p ro tec t ion  is within (he m ean in g  o f  
an  o rd e r  “which by its te rm s  o r  in its effect requ ire s  (the 
spouses to live) a p a r t . "  Th is  la nguage  would  be  v irtually 
meaning less if  it did no t  encom pass  a n  o rde r  o f  p ro tection, as 
the s t a tu t e  s epa ra te ly  p rov ides for the  o the r  obv ious s i tua t ion  
where  z. cou r t o rder  would r equ ire  spouses to  live , a p a r t .  
Accordingly, the d e f e nd an t  was p roper ly  found to have been 
sta tu to r i ly  “not m a r r i e d "  to Denise a t  the timc-of th e  rape.

W e  tu rn  now to the  d e f e n d an t ’s cons t i tu t iona l chal lenges.
/T ex t/ Presently, over for ty  s ta te s  still re ta in  some form o f  

m ar i ta l  exemption  for rap e .  * * * W h e r e  a  s t a t u t e  d raw s a 
d is t inction based  upon m ar i t a l  s ta tu s ,  the c lassification must 
be reasonab le  and  m us t  be based  upon " s om e  g round  o f  
d ifference th a t  ra t iona l ly  exp la ins the d ifferent t r e a tm en t  
 (Eisenstadt v. Baird . 405 U.S. 437, 447 (19721) * * \

W e  find th a t  th e re  is no r a t iona l  basis for d is t ingu ish ing  
be tween  m a r i ta l  rape a n d  non-marital rape. T h e  various 
ra t iona les  which have been  a sse r ted  in defense  o f  th e  exempt­
i o n  a rc  e i th e r  based upon  a rc h a ic  notions a bo u t  th e  consen t 
and  p roper ty  r igh ts in c iden t to m a r r i a g e  o r  a re  s imp ly  unab le  
to w i th s tand  even the s l igh tes t  scru t iny . W e  th e re fo re  d ec la re  
the  m a r i ta l  exemption for. r a p e  in the  N ew  York s t a t u t e  to be 
unconst i tu t ional.

Lord H a le ’s  notion o f  a n  i r revocab le implied consen t  by a  
m a r r i e d  woman to sexua l  in te rcou rse  has been  c i ted mos t 
frequen t ly  in suppor t o f  th e  m a r i t a l  exemption  * ’  *. Any 
a rg um en t  based  on a  supposed  consent, however, is un tenab le .  
Rape  is no t s imply a sexu a i  ac t  to which one p a r ty  does no t 
consent. R a th e r ,  it is a d eg rad ing ,  violent act which v iolates th e  
bodily in tegri ty  o f  the v ictim and  f requen t ly  cau ses  severe, 
long-lasting physical a nd  psychic h a rm  * * *. T o  eve r  imply 
consent to such a n  a c t  is i r ra t ion a l  a nd  absu rd .  “ * * A .m ar r ied  
woman  h a s  the  s am e  r igh t  to con tro l her  own body a s  does a n  
u nm a r r i e d  woman  * * *. I f  a. h u sband  feels “ag g r ie v ed "  by h tV  
wife’s refusal to engage  in sexua l  in te rcourse , he  shou ld  s e e k '  
rel ie f in th e  cou r ts  govern ing  dom es t ic  rela tions, no t  in  "v io len t  
o r  forceful self-help" * * *.

T h e  o th e r  t rad i t ional ju s t i f ica t ions  for th e  m a r i ta l  exemp t ion  
were the  com mon  law doc t r in e s  t h a t  a  w oman  was th e  p roper ty  
o f  h e r  husband  and  t h a t  th e  legal ex is tence  o f  th e  w om an  was  
" in co rpo ra te d  and  conso lida ted  in to th a t  o f  the  h u s b an d "  (1 
Blackstone, C om m en ta r ie s  on th e  Law s o f  Eng land , 430 [ i 966
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•d| ' * ’ • B01*1 tfivsc doctrines, of course, have long been 
re-cctcd in this slate. /End Text/

\ t o r e  recent rat ionales advanced  in suppor t o f  the m ar i ta l  
exemption includes m ar i ta l  privacy and  promotion o f  reconcili­
a tion o f the spouses. T h e re  is. however, no rational relation 
between a llowing a husband  to forcibly rap e  his wife a nd  these 
interests. T he  right to p rivacy p ro tec ts  consensual acts, not 
violent sexual assaults . J u s t  a s a  hu sband  c anno t invoke a r ight 
o f  m ar i ta l  privacy to e scape liability for bea t ing  his wife, he 
canno t justif iably rap e  his wife u nd e r  th e  guise o f  a right to 
privacy. As for reconcil ia tion, if  the m ar r iag e  has a l re ady  
reached  the point whe re  in te rcou rse  is a ccomplished  by violent 
a ssau l t  it is doub tfu l th a t  th e re  is any th ing  left to reconcile. 
Th is  is par t icu la r ly  t r u e  if the wife is willing to bring c r im ina l 
cha rges  aga ins t  her husband.

A no th e r  ra t iona le  is th a t  m ar i ta l  rape  would be difficult to 
prove and  lead to fab r ic a ted  compla in ts  by vindict ive wives. 
Proving lack o f  consen t  to sexual in tercourse, however is o ften 
the most difficult p a r t  o f  any rape prosecution, par t icu lar ly  
when the  rapis t a nd  victim have had a prior relationship. 
S im ilar ly , th e  likelihood th a t  m a r r ie d  women will fab r ica te  
compla in ts  would seem  to be no g re a te r  th an  the possibility of 
u nm ar r ied  women do ing  so. T h e  c r im ina l  ju s t ice  system is 
p re sumed  to be capab le  o f  h andl ing  false compla ints.

T h e  final a rg um en t  in defense  o f  th e  m a r i ta l  exemption  is 
tha t  m ar i ta l  rap e  is not a s  serious an offense a s  o the r  rapes  and  
is a dequa te ly  dea l t  w ith  .under o th e r  c r im ina l  s ta tu tes,  such as 
the a ssau l t  s ta tu te s ,  wh ich  provide for less severe punishment. 
T he  fact th a t  rap e  s ta tu te s  exist, however, >s a recognition th a t  
th e  h a rm  c aused  by a  forcible rap e  is d ifferent and  more  severe 
th an  th e  h a rm  caused by o rd ina ry  assau lt,  which is genera lly a 
m isd emeano r  unless the victim suffers serious bodily in jury or 
a deadly  or d ange rous  weapon is used. T h e re  ,■» no evidence to 
suppor t the a rg um en t  th a t  m ar i ta l  rape  has less severe conse­
quences than  ui! e r  rape. O n  the con tra ry ,  numerous  s tudies 
have shown th a t  m a r i ta l  rape is f requently  violent and has 
more severe, t r aum a t i c  effects on th e  v ictim th an  o th e r  rape. 
Sec. e.g.. D. Russell. R ape  in Marr iage,  190-199.

Among  the recent decis ions in this country , only one court 
has cow.luded th a t  th e re  is a rational basis for the  mar i ta l 
exemption. See  People v, Brown, 632 P2d 1025, 7 F L R  2791 
(Colo 1981).

Presen tly  N ew  York is o ne  o f  only ten ju r isd ic t ions th a t  does 
not have a gender-neutral s ta tu te  for forcib le rape. A s ta tu te  
which t rea ts  m ales  and  females d ifferen t ly  violates equal pro­
tection unless th e  classification is subs tan t ia l ly  re la ted  to the 
ach ievemen t o f an im po r tan t  governmen ta l objective. C ab an  v. 
M oham med .  441 U.S. 380. 388 (1979).

T h e  s t a t e  first a rgues  th a t  it m ay  const i tu t iona l ly  differenti­
a te  be tween forcible rapes  o f  females and  males because  only 
females can  become p regnan t .  This  ra t iona le  has beer, accep t­
ed by this cou r t  a nd  the  ! I.S. S up rem e  C ou r t  in upholding 
s ta tu to ry  rape s ta tu te s  d i rec ted  a t males alone. T h e re  is no 
evidence, however, th a t  p reven ting p regnanc ies  is a p r im ary  
purpose o f  the s ta tu t e  fob idding forcible rape, nor does such a 
purpose seem likely. T h e  very  language  o f  the s ta tu te  shows 
th a t  its overr id ing  purpose is to  p ro tec t a  woman  from an 
unwan ted ,  often violent in trus ion  o f  h e r  body.

T he  s ta te  fu r the r  cla ims th a t  the d isc r im ina t ion  is justif ied 
by the “probabi l i ty  o f  medical, sociological, a nd  psychological 
prob lems u n iq u e "  to females. This  is an  a rch a ic  genera l iza t ion 
g rounded  in long-standing s tereotypica l notions th a t  s imply 
canno t serve as a leg i t ima te  ra t iona le  for a penal s ta tu te .

Finally, the  s ta te  suggests th a t  a gender-neutral rap e  la'.v is 
unnecessary because  a woman c i th e r  c anno t  ac tu a l ly  rape a, 
m an  or. if >hc can, such a t ta ck s  a re  ex t rem e ly  rare. T h e  
a rgum en t  is p remised on the notion th a t  a m an  can only 
engage  in sexual in tercourse if  aroused, and  if  lie is aroused, 
then he is consenting. But " s exu a l  in te rcourse  occurs upon any  
penetra t ion, however s ligh t." Penal Law 130.00. This  deg ree  o f  
con tac t  can be achieved w ithou t a male  being a roused  and  thus 
w ithou t his consent. No r  can the ra r i ty  o f  such a t ta ck s  suppor t 
g c r d c r  d iscr imination. O therw ise , females would be exemp t 
from many serious offenses th a t  thny rare ly  commit.  Acco rd ­
ingly. we hold th a t  § 130.35 violates th e  Equal P rotec tion 
C!.:u»c because  it exemp ts  females from c rim ina l liability for 
t o ro b lc  rape.

/T ex t/ W hen  a s t a t u t e  is cons t i tu t iona l ly  defec t ive  because  
o f  undcrinclus ion . a  c ou r t  m ay  e i th e r  s t r ik e  the  s t a tu t e ,  and 
thus make  it app l icab le  to nobody, or ex te n d  th e  cove rage  of 
the s ta tu te  to those fo rmer ly  exc luded. • • •

This  court's task is to d isce rn  w h a t  c o u r s e  th e  L eg is la tu re  
would have chosen to follow if it had  foreseen ou r  conclus ions 
as to under inclusivcncss. * * *

T he  inevitable conclus ion is t h a t  th e  L eg is la tu re  would 
pre fe r  to e l im ina te  th e  exemp t ion s  a nd  th e reby  p re se rve  the 
s ta tu tes .  According ly we choose  th e  r em edy  o f  s t r ik ing  the  
m ar i ta l  exemption  f rom  Pena l  Law 130.35 and  Penal Law 
130.50 and  the g ende r  exem p t ion  from Pena l  Law 130.35. so 
th a t  it is n ew the law o f  this s t a t e  th a t  a ny  person  who  eng ag e s  
in sexual in te rcou rse  or d ev ia te  sexual in te r co u rse  w i th  any  
o th e r  person by forcib le compu ls ion  is gu i l ty  o f  e i th e r  r a p e  in 
the  first d eg ree  o r  sodomy in th e  first d eg ree .  Because  the 
s ta tu te s  u nde r  which the  d e f e n d a n t  was conv ic ted  a r e  not b e ing  
s t ru ck  down, his convic tion is a ff i rmed. /E nd Text/  —  
W ach t le r ,  J.
(People v. L iberta ; NY CtApp, 12/20/84)

A sa la ried  physician does not have goodw ill tha t can 
be divided upon d ivorce, the W ash ing ton  Sup rem e  C o u rt 
holds. The goodw ill o f  a p ro fess iona l is separa te  from  his 
earn ing capacity and is a p roduct o f  his p ractice  be fo re  
the pub lic , the court says, so a physician who does not 
p ractice cannot have g oodw ill. T h e  cou rt a lso  decides 
that a t r ia l cou rt must d isc lose the fac to rs  and m ethods 
used to determ ine goodw ill, and it exp la ins five com m on ­
ly accepted methods. ( In  r t  H a l l ,  1 2 / 1 3 / 8 4 )

Digest o f  Opinion: A t  th e  t im e  o f  t r ia l .  Phillip, a g e  41. had  a  
good repu ta t ion  in th e  c om m un i ty  a s  a consu l t ing  card io logis t .  
His ave rage  gross year ly  ea rn in g s  in th e  th re e  y e a r s  p reced ing  
tria l were S52.4I2. Jud i th ,  a g e  40. was an  u n t e n d e d  pro fesso r 
a t the Univers i ty  o f  W ash ing ton  with  no exp ec ta t io n  o f  t e nu re  
in th e  foreseeab le  future. H e r  a v e r ag e  gross y e a r ly  e a rn in g s  
were S32.750 in the  th ree  yea rs  p reced ing  tr ia l. S h i  test if ied 
tha t  her  decision to pu rsue  a n  a c a d em ic  c a r e e r  was a t t r i b u t ­
able p r imar i ly  to th e  need for a  flexible schedu le  to  c a r e  for t h e  
H alls ’ chi ld ren . A l though  she  is w idely  pub l ished  a nd  enj'oys a  
repu ta t ion  ?s one o f  th e  10 top  phys ic ians  in th e  n a t io n  in th e  
field o f  ped ia t r ic  genetics, t h e re  a r e  few, if  any, m ed ica l  c a r e e r  
oppor tun i t ies ou ts ide  academ ia,  e specia l ly  in th e  S e a t t l e  a re a .  
N um e rou s  med ica l schools ac ross  th e  na t ion  have  offe red  h e r  
emp loymen t with sa la r ies  up  to S60.000.

Evaluat ion o f  professional goodwill is a t roub le som e  issue. 
S ince  1976. professional goodwill h as  been  recogn ized  in 
Wash ing ton  as p roper ty  of an in ta n g ib le  n a tu re  sub je c t  to 
division in a m a r r ia g e  dissolution. In 1979, rev iew ing  th e  
decisions o f  o th e r  courts ,  this c o u r t  noted th a t  a  n u m b e r  o f  
s ta tes  had  refused, in a divorce p roceed ing , to assign a  value to 
goodwill o f  a professional p rac tice ,  b u t  recogn ized  it as a 
mar i ta l  asset. In In re Fleege, 588 P2d 1136 (1979), we held 
th a t  a l though  professional goodwill is not read i ly  sa lab le, th e  
impo r tan t  cons idera t ion  is not w h e th e r  th e  goodwill o f  th e  
prac tice  could be sold w ithout th e  persona l  se rv ices o f  th e  
professional b u t  w he th e r  it h a s  v a lue  to him. In Fie ’ge, this 
cou r t set ou t  the fac tors  for va lu ing  goodwill: th e  p ra c t i t i o n e r ’s 
age: health; pas t d em ons t ra ted  e a r n in g  power; a nd  professional 
repu ta t ion  in th e  com m un ity  a s  to his ju dgm en t ,  skil l, knowl­
edge  and his com pa ra t iv e  profess ional success. T h e s e  have 
become known as th e  Fleege fac tors .  T w o  a re a s  s u r ro u n d in g  
these  factors m us t  6e clarified: (I) th e  first s tep  in eva lua t ion  
u nd e r  th e  F leece fac tors is the d e te rm in a t io n  o f  t h e  ex is tence  
o f  goodwill; (2) several accoun t ing  o r  a pp ra i sa l  m e th o d s  may 
be used by the  tr ia l  cou r t in con junc t ion  with  these  fac to rs .

SALARIED D O C T O R S  LACK 
DIVISIBLE G O O D W ILL

Tria l court must disc factors and meth­
ods used to determine goodwill; factors 
listed.
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R e p r e s e n t a t i v e  H. M1ke H i l l e r  
C h a i r ,  House J u d i c i a r y  Committee 
Pouch V
Juneau ,  Alaska 99811

Dear R e p r e s e n t a t i v e  M i l l e r :

Alaska Women's Commission u rges  your  s u p p o r t  o f  CSSB 29,  "An 
Act r e l a t i n g  t o  domest ic  v io l e n c e  and domest ic  sexua l  o f f e n s e s . "  
C u r r e n t l y ,  i t  i s  l e g a l  in  t h e  s t a t e  o f  Alaska f o r  a husband t o  rape  
h i s  w i fe  u n l e s s  th e y  l i v e d  s e p a r a t e l y  a t  th e  t ime o f  t h e  a s s a u l t  o r  
he caused  p h y s ica l  i n j u r y  d u r in g  th e  a s s a u l t .

The r e s u l t s  o f  s e v e r a l  s t u d i e s  have I n d i c a t e d  a c o r r e l a t i o n  between 
dom est ic  v i o l e n c e  and m a r i t a l  r a p e ,  r e v e a l i n g  t h a t  r ape  i s  o f t e n  a 
p a r t  o f ,  o r  th e  sequel  t o ,  a b e a t i n g .  The Commission b e l i e v e s  
m a r r i a g e  shou ld  not  imply a r i g h t  to  non-consensual  sex and t h a t  
th e  r e l a t i o n s h i p  o f  t h e  p e r p e t r a t o r  t o  th e  v i c t im  should  no t  be a 
f a c t o r  in  d e t e rm in in g  whether  o r  no t  a cr ime e x i s t s .  F u r the rm ore ,  
th e  Commission would Oppose any amendment t h a t  would make th e  
p e n a l t y  f o r  m a r i t a l  rape  l e s s  than  t h a t  f o r  s t r a n g e r  r a p e .

P le a se  f e e l  f r e e  t o  c o n t a c t  me i f  you have any q u e s t i o n s  abou t  t h e  
Commission's  p o s i t i o n .

S i n c e r e l y §


