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MARITAL RAPE FACT SHEET
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799 Broadway. Koom 402 « New York, New York 10003 « (212) 674-8200

MARITAL RAPE EXEMPTION

The National Center on Women and Family Law, Inc, c¢ollects
informacion_on the marital rape exemption in state criminal
statutes. The following chart outlines current statutory law. The
categories are general and cursory, and states may fall |nto more than
one Category. We have tried to give gengeral breakKdowns of where each
state stands on th|s Issue. . Since this issue is In a state of flux,
this chart may be outdated in some instances. [f any of our

|nformat|on IS Inaccurate, please advise us.

CURRENT STATUTORY LAW

5 ? January, 1984, at least 28 staﬁes bar rosecution of

husban rape of his wife if they are living together, 12 states
additionally bar unmarried, cohabitants from being Charged Wlt nP 0f

the women With whom_ they live 18 states- have abolishéd the exe ptlon
and permit prose cut|on of husbands who rape their wives under al

most circumstances.

H states: Dbar hushands from being charged with rape of their
wives, and no exception IS made even where separation agreements
or interlocutory decrees exist (i.e., there must be a final
decree of divorce):

“Alabama - Title 13A-6-60-(4), 13A-6-61 (1978)

*See Expansion Section, infra.

California, Connecticut, Delaware, FIorlda Hawaii, lowa,
Kansas, Massachusetts, innesota, Nebraska, New Hampshire. New
Jeyrosrr?l%g North Dakota, Oregon, Virginia, Washington, Wisconsin,



Illinois - Rev. Stat. 1983 Supp., Ch, 38,
512-18(02. Exemption abolished in
aggravated criminal sexual assauH
it~ the assault is reported_in 30 days.
TR.S.A. §12-14, eftective 7/1/84).

South Dakota - mp|md Laws Ann. §22-22-1 (1979)
Note: South Dakota amended |its
statute to eliminate the marital rape
rape exemption, but the following
year repealed that amendment.)

Stat._Ann., Title 13 83252 (effective
111/77)
*West Virginia - W. Va. Code 961-8B-1 (1977)

—C)

Vermont -

.&% Fates: n1arﬁa| rape exemption ends when parties are separated

court order:
"*Kent'icky - Rev. Stat. §510.010 (3) (1975)
Louisiana - Rev. Stat. Ann. §1%.41 (1978)

(Note 1984 a endmenfgbohshed exemption
é a%gravate sexual battery" only,*

0

Maryland - Ann. Code §27-464D (1979)
Missouri - Ann. Stat. §566.010:2 (1979)-
New York - N.Y Pen. Law §130.00 (1983)

(Note: ~ Exemption also ‘ends’ if orders of

protect|on exist, or parties have

entered into a se aration agreement which

|nc udes an EXR S Pr v sion that hus%and
*I ?e criminally liable for raping

n. Stat. §14-27.8 (1979)
r living apart pursuant to
written” separation agreement)

See Expansion Section, infra.



North Dakota - Code Ann. §512.01-20-01, 12.01-20-02
é1983)u (orders of protection included,
xemfnon eliminated in first degree rape,
§12-1-20-03, "Gross Sexual ImpoSition."
Rhode Island -  Gen. Law §§11-37-1, 11-37-2.1 o
(amended 1982; (Note: Exemption eliminated
In first degree sexual assault _if the
arties havé been living apart Tfor

more than 90 days of pursuant to a
court order, and the assault is
reported to the police within 24
hours.)

South Carolina - Code §16-3-658 (1977)
Utah - Crim. Code Ann. §876-6-402, 76-6-407 (1979)

6 states: marital exemption ends if parties are living apart
AND one_ spouse has filed a petition for annulment, divorce,
separation_pr /separate*maintenance

Indiana - Stat. Ann,. 8§35-42-4-1-(b) (amended 1983)
or E etition for a protéective order
as been filed)

Michiaan - Second Rev. Crim. Code, Ch. 23
32340 (1980)

Nevada - Rev. Stat. 8§200.373 (1977)

Ohio - Rev. Code §8§2907.01 (L), 2907.02
or if parties have entered into a
ritten settlement agreement)

Rhode Island - Gen. Laws §§11-37-1, 11-37-2.1 o
( d 1982) (Note: exemption eliminated
in first degree sexual assault it the
?art|es havé been living apart f'r more
! % 90 days or_pursuant to a court
t

r, and” the Tassault Is reported to
police within 24 hours.)

Tennessee - Code Ann. 839-2-610 (1979)

See Expansion Section, infra



4 states: marital exemption ends if parties are living aaart
OR one spouse has initiated legal proceedings:

ldaho - Code 518-6107 (1977) (parties must be livin
apart at ?east(18 da;SE J

New Mexico - Sta-t. §30-9-10 (1978)

Oklahoma - Stat. Ann, Title 21 §1111§) (amended by
ec, 1. 41, 0.S.L. 1983, effective
11/1/84) . (orders of protection incl "sal*

~_——

Texas - Pen. Code 522.011(c) (amended 1983

12 states; marital exemption ends when é)artles are living
apart (no court order or separation agreement needed):

Alaska -  Stat. §11-41.445(a ) effective 1/1/80)
(marriage is an af ative defense,
except Where partles are living apart
or defendant caused serious physical

Injury)

Arizona - Rev, Stat, ?513-1401.4, 13-1404 to
13-1406 (1978)

Colorado - Rev. Stat. §18-3-409 %1975

ldaho - Code §18-6107 i1977[) art|es must he
living apart at leas days)

lowa - Code Ann. 8§8709.2, 709.3,” 709.4 (1978)

*Maine - Rfv Sta n. Title 17A 8511-251,

252%99

Mississippi - Code Ann. §97-3-95 (1981)
(Sexual Battery)

*Montana - Rev. Code §45-5-506 (1979)
New Mexico - Stat. Ann. 8§830-9-10E, 30--9-11 (1978)
Oklahoma - t. Ann Title 21 §11%&é) (amended by

Sta
Sec Ch. 41, 0.S,C 3. effective
11/1/84) (orders of protection included)

See Expansion Section, infra



Stat. Ann. Title 18 83103 (1977)
(Not exemption if parties have
entered into written separation
a?reement even If they are

stilx living together.

Texas -  Pen. Code §22.011(c) (amended 1983

Pennsylvania -

— 1 stafes; have ng eeress marjtal rape exemption in thejr statutes
(are suent,g. Whether the alleged  “common law" exemption barring
ProsecutJon is applied de Eends upon gud|C|aI decision and/or
egislative inten See LITIGATION Section

at. §841-1fc91, 41-1803 (1976)
ote; Express exemption in
tatutory rape, 8841-1804 to 1310)

Georgia - Code Ann. §26-2001 (amended 1978)
(Note: Express exen1pnon In
statutory rape, 826-2018)

Mississippi - Code Ann. §97- 3-65%2) (1979) (Rape statute
silent; compme Wi mss exempﬂon in
"sexual hattery statut 7-3-99)

Washington, D.C. - R.S.D.C. 8§22-2801 (1967) (Note: Letter
from Office of D.C. Corp. Counsel
da ed 6/4/84, stat|n that cases

o B e e prosecutes

STATES WHICH HAVE STATUTORILY LIMITED OR "STRICKEN *r*

THE MARITAL RAPE EXEMPTION

§ states: abolished the marital rape exemption altogether. Rape by
a spouse is treated the same as rape by a stranger.

Florida - Stat. Ann §794-011 (1979). No ex?ress

exempt| spouses can be char ed the same as
strangers, State . Larrv Sm 401

50.2071 26 (5th DCA 198 3 and People

v, Rlder 9 FLW se7C (3d DA 1984).

8
(See LITIGATION Section)

*
See Expansion Section, infra



'Kansas - Stat Ann. 5521-3501, 21-3502, effective
L. 1983 (HE 2008, Ch. 109), dele t|_n% the
marital rape exemption as it applies to
the crime of rape.

However, a spousal exemption remains
applicable to crime of indecent [iberties
with a child under sixteen, K.S.A.
521-3503, This exemption ends if

the Eartles are living aBart or_either
spouse has filed for ‘anpulment~

segarate maintenance, divorce or an
order of protection.

Massachusetts - Ann. Laws. Ch. 265 8§22, Ch. 277
§39 (1379 No exemption? gouses can be
charged the same as stran Commonwealth
v. Chreitien, 417 N.E.2( 203 (1931).

(See LITIGATION Section).

New Jerse Stat. Anp 8§2C:14-5(b), effective 9 1/79.

yTh|s is,ltat has afflrmatl)vey a

the alleged "common law" exemptm%
"No actor shall be jfresumed to be in-

m|tt|n a_crime under, this
— C ter ESexug] ngs Lecause of age

or |m otency_ or marria e 0 the victim’
N.J. SF}A % yC 14- 5&)5 pthast|s added.
Nebraska -lRev Stat. §P28 319, 28- 320 effect|ve

I1/76 .(repealing and acin 403.03
and §28(40% 04 n?hlch chuded gthe exempt|on)

Oregon - Rey. Stat, 8§163.305 famended by 1977 C. 844,
deleting the marital rape exemption.)

Virginia - Va. Code. §18.2-61 (1981 amendments).
No express exemption; no “common law"

exemltmn”aurs%ant tcr)e%/]Vemhaupglv Commo gélllfith
demJedI AprlY 27, [f9843 (See LITIGAPTIO Section)

n
30
N
Wisconsin - Stat, Apn. §940. 225(6&, effective ?/1()82
Wisconsin followed New Jefsey's exam g
exoressly and affirmatively abro?atm
exemptioh (rather than mefely deletin the
exempt:'on as in Oregon). This method
E)ref rrable becaufe it does not leave o en
0 guestion itigation) w ett]er th
called “common law eXemption" (Hale's Doctr|ne)
applies once the statute becomes "silent.'

-6 -



" — 8 sta'tes: have Partially striken, or limited, the marital rape
exemption so that rape by a spouse is a crime under most
C circumstances:

California - Pen. Code 8262, effective 1/1/80. Establishes
a separate crime of spousal rape. However,
the marital exemption is still applicable
where the victim 'is "inca able o giving
e aI_ consent re m ntall hysically
ted or drug ed, even
e toacts, of the
nature of the

|t% (530 day

ttt [
e t0 the polrce
IS time period),
. Code 53A-67 (b), effective 10/1/81
? and ‘copabitant exemption
d from first- degre forcible rape.
tion remains as an affirmative defense
lesser degrees of rape and sexual assault.

*
Delaware - exemption deleted from frrst and second
egree rape D.C.A. 88763, 764). However,
164 (first degree rape) includes a
voluntary social companion” exemption which
may operate to exempt spouses and cohabitors.

Connectic

D

3

= D
Do

Exemption _remains in Sexual Assauylt
(D.C.A. 8761 Class A Misdemeanor) and Sexual
Misconduct (D.C. .762, Class E Felony).
Additionally, the exemption, where applicable
§$7 5 % nded” to cover unmarried cohabitants. D.C.A.
1 .

*Hawaii - Rey. Stat. 8§8707-730, 707-731, 707-732 e ctrve
6/21/79. By amending statutes to gend eutral
terms, marital rape exemptions wer d

However, vquntary social companion” mption
in §707-730 (first de ree. rape) may erate to

exempt spouses and cohabitors.” This section, as
amended 1n 1981, duced the period relating to
?revrous sexuatl0 ercourse with a "social companion

re
int
rom one year thirty days.

See Expansion Section, infra



‘lowa - Code Inn. 55709 2-709.4. No exemption in first
second egree sexva abuse; exemption remains
|n th|r degrée sexual abuse.

Minnesota - Stat. Ann §009.349, amended 1980. Expressly
eletes marital rape exemption |n most cases:
Nothing in this sectign shall be construed to
hibil or restrain the prosecution for any
er offense committed by any person against
legal spouse.

owever, exemption (which includes cohabﬂantsl
till applies 'in statutory rape, and cases wf'.->re

he ictim is mentally or phy3|c lly disabled.
New Hampshire -

. Ann. §632
fect|ve ;{)
n

[
0
IS

—w T S5O

e)' yExemptlon
pe cases, or
)tlve" victim-

OO T O <—
2O o O

=

o
R
*North Dakota - C?de Ann. ?

Washington - gev. Cod

D O

Wyoming - Stat §6-2-
6 2-301, mrete r?e)r(eurﬁ!a ﬁgsanultth rd
| ins | |
andé fourth’ 3 % ).

3. Exemption abolished
380550405

oD D
{e]

Expansion Section, infra



EXPANSION OF THE MARITAL RAPE EXEMPTION

— 12 states have expanded this marital “privilege" or "right" of rape
to unmatried cohabhitants, (he einafter referréd to as cohabltors)
e.g., the exclusmn shall be deemed to extend to persons livin
‘man and wife, regardle s o the I al status of thelr relationship
Rev. Code of Mon ana, 5-5-0..

Additionally, 5?tates have. aI P |ded a par al exemption to
"voluntary 5social companions” (thefe to an extent, legalizing
date rape

Alabama - Cr|m Code §13A-6-6Q(4) (exemption extends
to cohabitors).

Connecticut - Pen. Code §,53a-67(fg) (cohabitation s

an affirmative deftense, except to first degree
rape).

Delaware - Code Ann. §772(h) (exemption fo
cohabitors in sexual assault_and sexual
misconduct); and Code Ann. 3764( ) (exem tion
in first degree rape where defendant was V|ct|m S
"voluntary Social compapion" on the occasion of
the crime” and victim had previously permitted him
sexual contact, 01* defendant caused serious
physical, mental or emotional injury).

Hawaii - Rev. Stat. §707-730 Fl)( )(1).  Exemption in
first de?ree rape where victim was defepdant's
volyntary social companion who had within the
previous ‘th |rty0duxtaperm|tte him sexual

|ntercou rse; "V social companion”
exemption doe not a ply if defendant inflicts
SEerous odlg Z No exemption in
second or third degreé rape.

lowa - Code Ann. 8709.4 (cohabitors exemption in third degree
Sexual Abuse: no exemption in first and second
degree Sexual Ab use).

Kentucky - Rev. Stat. Ann, 510010(3) (exemption
extended fo coha itors; marriage gmed as
|V|ng ether as man and wife

redard es ?] . ?e al status of their
refationship



Maine - e

i
an
de
cr

— O -

e
m
Minnesota - S
C
V

h

[
. exemption reduces to
9

ct

Stat. Ann. Title 17-A §252

bitation as an affirmafive defense)

252.3 (" vquntary social companjon

se to prosecution fo Rapfe as Class A
Class 3 crime).

tb,?\nn §6C9t34%2t(1 79) (exemption for
1tors In S 0ry ra as ere
Ellm ?s mental?yuor )f)hygmal?y d?sa e\gs1

Montana - 0evco%ode §45-5-506 (exemption extended

"'North Dakota -

Pennsylvania -

*West Virginia -

abitors).

Code Ann. 812,01-20-03:3 ("voluntary
social compamon exemption to Class A
Felony of "Gross Sexual Imposition” reducmg
crime” to Class B FeIon)( xemption applies
1T vigctim ? gt any time previously”
permitted de endant “sexual liberties”.)

Stat. Ann., Title 18 83103 (exemption
extended to cohab|t0r§s) | d

W. Va. Code 861-8B- 18 ). (cohab|tor
exemption; marrla e e as includin %
gersons ||V|n ? ether as man and wf

[ ? ess of al tatus of the|r
refationsh |? . an 61-8 1),
"voluntary social ?ompal exe ption to
first d gree Sexual Assault.

210 -
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State-bv-State
Information on Marital Rape
Exemption Laws

by Joanne Schulman

Staff Atlymry vnth Ikt National Cmtrr
<qn ‘Alomen anJ *truly Lea. inc.

A husband's rape of his wife is not a crime in most states. This legal
right of wife rape is known as the "marital rape exemption," and is in-

cluded in most states' rape statutes.
There are many types of marital rape exemptions. The state-by-state

sum m ary divide.- the exemptions into the following categories.

CARGOY

1 Absolute Exemption. A husband can never be prosecuted tor rape of his
wife so long as the parties are married. The exemption still applies
even if the parties are separated by court order. Tne exemption only
ends when the parties are divorced; when the man is no longer legally
the victim's husband.

J Portial Exemption. A husband can be prosecuted for rape of his wife in
some circumstances. Some statesailotv prosecution if the rape
occurred after one spouse file Apapers :n court to end the marriage,
or when the parties were nor living together. The event or
circumstance that ends the exemption differs from state to state.

J Ctnaoi'ont Exemption. A man who is living with a woman that he is not
legally married to cannot be prosecuted for raping her. Often this
exemption is stated a. a "defense,” rather than a oar to prosecution.
Thus, the district attorney may institute rape charges against the
man. but he cc/mot be convicted of rape if he can prove he was
living with the vicrim.

Voluntary Social Companion Exemption. Tnis exemption may apply to
husbands, cohabitants and socialcompanions (i.e., dates). There is no
requirement that the rapist live or have lived with the victim. Most
states that have this type of exemption require that titere have been
past voluntary sexual relations b< veen the defendant and victim in
order for the exemption to appiy. However, West Virginia does not

require any past sexual activity.

era



376 appendix u

caucoxy
Siltnl Sundc. The Uw does not mention whether husbands may or may

not be prosecuted for rape of their wives. It ha* been assumed, until
recently, that husbands could Net be prosecuted because of Hale's
alleged "common law" marital rape exemption. However, recent
lawsuits in New Jersey, Massachusetts and Florida Have held that no
"common law" exemption exists. Thus, it is not clear if husbands can
be prosecuted for marital rape in these "silent" states. Whether
marital rape is a crime in these states will depend on future judicial
decision, or legislative interpretation of the statutes.

No Ezsmpnm The marital rape exemption has been abolished; husbands can be
charged with rape of their wives in all or most cases.

RTpC Drfrra In some states, there are different "types" of rape, murder, assault, etc
In most states, the criminal laws punish rape more or less severely
depending on the circumstances of the rape (e.g., whether a weapon
was used; age, mental and/or physical condition of the victim;
whether the assuait involved illegal sexual penetration, conduct,
contact or use of a foreign object). These differences in the law are
called "degrees.” It is not possible .J give a uniform definition for
each "degres" as each state bases its rape degrees on different factors.
(The tact that the marital rape exemption may apply in some rape
degrees and not othen has political and practical significance. The
law is saying that it will tolerate certain violence by husbands against
their wives that it will not tolerate between strangers. Practically, the
different application of the exempnon, based on the degree of rape
charged, a.ay decide whether marital rape cases will ever be
prosecuted or what, if any, penalty will be imposed.)

Gmdrr-Nnmi  Traditionally, the law defined rape as a cnme only men could commit.

Stthita Thus, only husbands were granted the "immunity" or protection of
the marital rape exemption. Today, many states have rewnrten their
laws in gender-r.eutial terms. Under these new rape laws, women can
also be prosecuted for rape and the immunity granted under the
marital rape exemption is extended to both spouses. The following
chan does not incorporate these gender-neutial change, since it is
intended to reflect reality rather than pure "legaJese."

These categories are general, and states may fall into more than one
category. In addition, considerable legislation and litigation has been oc-
curring ov»r the last two years, and therefore the following chart only re-
flects the lav' as of July 1, 1981.

STATS CATSCOXY STATUS OF MAWTA LA™ CITATIONS*
Alabama 7.0 Husbands and cohabitors Title 13A-6-(So(u),
can NNIT be charged 13A-6-61
with rape of mate.
Alaska * Husband can only be Stat $ 11.41.uj5(a)

charged with rape of
wife if parries were liv-
ing apart or he caused

#The citations arc tnciudea to nteresied readers can more easily ootain lull detail cf these

4}
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APPENDIX n 3T

STATI CATICOtY STATUS OX RaUTAL AaTS LAW citations'
severe ph%sical injury
(besides the rape).

Amooa d Hushand cinnot be JLS. } 13-j40a-06
charged with wife rape
while parries are living
together.

ArKansas 5 Statute only exempts hus- ~ Stat. t 41-1803,n im.

bands in statutory rape
cases. Whether marital
rape is a crime vdll de-
pend on judicial deci-
sion or legislative
interpretation of "com-
mon law" exemption.

California t No Exemption ~ Hushand can be charged Pen. C. ( 262
with crime of "spousal
rape." Thirty-day re-
porting requirement.

Colorado 1 Husband cannot be R.S. § 18-3-409
charged with rape of
wife while parties live

together.
Con”adkst *  NoExemotion  Spouse/conabitors can be  Per.. Code ( 538-67(8),
to Rrst-Crgrt. charged with first as amended by H.B.
Riot; 1, ] degree_ rape; -farital and 5247
cohabitor exemption for

all other sexual assaults.

Delaware J. 4 "Voluntary socil com- D.CAA. )§ 761-764,
panion” of victim can-  772(h)
not be ch? ged with
first degree rape; this
may exemp' husbands,
cohabitors and "dates."
Cohabitors (and spouses
living together) cannot
be charged with rape of
mate.

District of ¢ Not known if "common R.S.D.C. 522-7801
Columbia law" exemption applies,
making marital rape le-

gal.
3 No Exemption ~ Husbands can be charged ~ S.A. §794.011
with rape or wife, the
same as a stranger. {State
7. Lorry Smith)

Georgia Statute only exempts hus-  C.A. { 26.2001. 2013
hands in statutory rape
C'ses. Marital rape may
be legal under "common
law" exemption; will

‘The citations art mciuoeo to interested readers can more easily obtain mil cetaxis or these



578

Hawaii

|daho

Illinois

Indiana

m»-S

Kansas

Kentucky

Louisiana

AoEEmaim
b F.nt- and
Second-Cefrer
Ravt: J

APPENDIX ;

STATUS Of tARAXTAIL *Aft LAW
depend on judicial deti-
sion or legislative inter-
pretation of statute.

"Voluntary social com-
panion” of victim can-
not be charged with
forcible (first degree)
rape: thus ma%/ exempt
hushands, cohabitors
and "dates." Hushands
cannot be charged with
"lesser" sexual assaults
of wife while parties are
living together.

Hus antf cannot be
charged with rape of
wife uniat parties have
been living apart at least
180 days or legal action
for divorce or sep*ration
started (petition filed).

Husband can rtrser be
charged with rape of
wife.

Husbands cannot be
charged witn rape ot
wife uniat parries Live
apart and court action
for separation or divorce
started (petition tiled).

Husbands ran be charged
with first and second
degree rape of wife.
Hushands and cohabi-
tors cannot be charged
with third degree sexual
abuse of mate.

Hushand can r.ntr be
charged with rape of
wife,

Husbands and cohabitors
cannot be charged with
rape of spouse uniat
court order of separa-
tion.

Husband cannot be
charged with rape of
wife unias court order
of separation.

CTAJtONS*

R-S, } 707-730 to 7ja

C §18-6107

ovs. ch. 38 \ 1i-i

S.A. } 35-aa-a-I(b)

C.A. 5709.2 to 709-4

SA. f21-3502

R5. 5jio.oro (3)

R.S-A 8la-ix

"The cutioni are included so interested readers can more easily obtain full details of 'fiese

laws.
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STATI
Maine

Maryland

MaiMchalVix**

Michigan

Mfwsol*

Mississippi

Missouri

Montana

Nevada

CAT!COSY
2.J

No £remptivs

No Exemption

2, S

No Exemption

APPENDIX n

STATUS Of MaSITAL laTE u w

Husbands and cohabitants
cannot be charged with
rape of mate while par-
ties living together.

Husband cannot be
charged with rape of
wire unless court order
of separation.

Husbands can be charged
with rape of wife same
as a stranger (no ex-
emption). (Commonwealth
0. Chretien)

Husbands cannot be
charged with rape of
wife unless parties live
apart and court action
for separation or divorce
started (petition filed).

Husbands can be charged
with rape of wife under
most circumstances.

Husband cannot be

charged with "sexual
battery" of wife unless

part, > living apart. Sep-

arate "rape" statute
does not exempt hus-
bands; unknown if mar-
ital rape is a crime.

Husband cannot be
charged with rape of
wife Unless court order
of separation.

Husbands/cohabitants
cannot be charged with
rape of mate while par-
ties are living together.

Hushand can be charged
with rape of wife the
same as a stranger.

Husbands cannot be
charged with rape of
wife unless parties live
apart and court action
for separation or divorce
started (petition filed).

379
QTAION

RSA. Title :tA) jjt,
R+
AC.) 17-464D

AL Ch. 165 } 22; Ch.
177 539

M.S.R.C.C. Ch. 03 5
2340

S.AA. }609.349

MCA }97-3-93 to
los, (Supp. i960)

A.S.) 566.010:2
R.C. 545-5-506

R.S. 506-319, 320

R.S.) 200.373

'The dlations are included SO interested readers can more easily obtain full details of these

laws.
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N*nfaH aaifshire

TVF4wr|oi<?

New Mexico

New York

North Carolina

North Dakota

Ohio

Oklahoma

No Exemption

No Exemption

2,

APPENDIX n

STATUS OF WhiUTal AaTI UW

Husband eon be charged
with rape of wife under
most circumstance*.

Husbands can be charged
with rape of wife, same
as a stranger (no ex-
emption).

Hushands/cohabitants
cannot be charged with
rape of their mates un-
less parries IivinP apart
or legal action for di-
VOrce or separation
started (petition filed).

Husband cannot be
charged with rape of
wife unless court order
of separation.

Husband cannot be
charged with rape of
wife unless court order
of separation or spouse*
living apart pursuant to
written agreement.

Husbands cannot be
charged with rape of
wife unless court order
of separation.

Hushand cannot be
charged with rape of
wife unless parties live
apart and court action
started (petition filed)
or written separation
agreement entered into.

Hushand can never be
charged with rape of
wife.

C*od
RSA 632-A .5 (H.B.
jio, effective 8/81)

SA. t 2C:i<i-?(h)

Stat. ) 30-9-10, tt

Pen. L 5 130.00

G.S. S14-27.8

CA. $iii-a0-0i, oa,
03

ORC ) 2907.01, 02



state
Rhode island

bouth Carolina

South Dakota

Tennessee

Texas

Utah

Vermont

Virginia

Washington

West Virginia

Wisconsin

Wyoming

CATEGORY

APPENDIX n

status or majutal rate uw

Hushand cannot be
charged with rape of
wife unlas court order
of separation.

Husband cannot be
charged with rape of
wife unlas court order
of separation.

Husband can never be
charged with rape of
wife.

Husband cannot be
charged with rape unlas
court action for divorce
or separation started
(petition nlrd).

Husbands an.| cohabitor
can never be charged
with rape of wife/mate.

Husband cannot be
charged with rape of
wife Unless court order
of separation.

Hushand can never be
charged with rape of
wife.

Unknown if marital rape
is a crime.

Hushand can never be
charged with rape of
wife.

Husbands and cohabitants
can never be charged
with rape of mate.
"Voluntary social com-
panion” cannot be
charged with 1st degree
sexual assault (date-rape
exemption).

Husband cannot be
charged with rape of
wife Unless parties Live
apart and court action
for divorce or separation
started (petition filed).

Husband cannot be
charged with rape of
wife unlas court order
of separation.

OTATIOKS*
C.L{it-371

C. {16-3-658

CLA. 522-23-1

C.A.}39-3703

{ 21-02(a) { 21-13

Crim. CA. 576-5-402.
407

SA. Title 13 } 3352

Code js.2-61, €l set
(effective 7/1/81)

R.C.A. Ch. ?A_44C.0,
el set. (Supp., 1979)

Code Se61-SB-r

SA. $940.225(6)

S.A. $6-4-307

*The citations ire induced so interested readers can more easily obtain full details of these

liwl.



7. Fact or fiction? "WERE
ALREADY EXIST REMEDIES FOR
MARITAL RAPE ~ A WOMAN CAN
FILE ASSAULT CHARGES OR GET A
DIVORCE."

As a mailer of fact, all rapists
assault their victims, Rape |[s arrimc
different from assault. That is why
special rape laws exist. Rape

inV' lves a special humiliation and
spc ini violation. Assault is a less
seriuus crime, its penalty less a
deterrent. F.ven though a woman
might eneope #s a victim by filing
for divorce, should the committer
of the criminal acts escape punish-
ment for them? An appropriate

deterrent to this type of violent,
behavior is not now available.

. Fact or Fiction? "MARITAL
RAPE LAWS WOULD HAVE THE
STATE MEDDLING IN PEOPLE'S
HEDROOM AFFAIRS."

A sa matter of fact, the sjlate is
meddling in the bedroom whether
there is a marital rape law or not.

In one case the state allows husbands
to rape their wives. In the other,
the state protects wives from this
type of violence. Should murder
and assault between spouses be
decriminalized just because it's a
family affair? A husband should

no more fear criminalization of
marital rape than a parent fears laws

on incrst or child abuse. The law
elmiifi| miiil wh' m*il, hostile,

ot itiuuiui | niiu ami outtut
* act whether it happens within a
marriage or without.

9. Fact or Fiction? "MARITAL
RAPE LAWS WILL DESTROY
MARRIAGES UY PREVENTING ANY
POSSIRLE RECONCILIATION."

.As a matter of fact, isn't a marriage
in which a husband rapes his wife and
she presses charges alieady
destroyed? W ithholding justice and
equal protection to try to hold to-
gether such a marriage is an unrcal-
Intle and Improper goal for the
criminal law. The law now protects
a raping husband rather than a
victim wife, and women can be coerced
into staying in violent marriages.
Should the law encourage such forced
cohabitation?

10. Fact or Fiction? "SINCE SO FEW
CASES ARE DROUGHT TO TRIAL,
WHY DOTHF.R WITH A MARITAL

RAPE LAW?"

As a matter of fact, the law protects
either the victim or the rapist.
Husbands who commit acts of violence
against wives now receive special
protection from the law in Pennsyl-
vania. Should such special protection
more rightly belong with the victim?
Passage of I?.B . 112,2 would call
attention to the problem, let the
victims know there can be help, and,
by removing society's sanction for
such behavior, work to deter it.

CAN

THERE DE
RAPE
IN

MARR!ACI

SOME FACTS
AND FICTIONS
ABOUT

MARITAL RAPI



1. Fact or Fiction? "MARITAL RAPE
ISN'T AS SERIOUS AS RAPE DY A
*STRANGER - IT'S JUST A WOMAN
NOT DEING IN THE MOOD AND HER

HUSHAND INSISTING."

As a matter of fact, marital rape IS
often just as violent, just as degrad-
ing, and oftentimes more traumatic
than rape by a stranger. |Itis
perpetrated with knives, at gunpoint, *
repeatedly, brutally, In front,of
others, and most often is the final
violent set culminating a series of
physical abuses. One women has
reported being beaten and raped by
her husband virtually every day for
six months, anally raped 9 or 10
times, lie told her that, if she ever
tried to leave, he would kill her. In
terror she fled to another state,
changed her name, and lived there
for a year in cognito.

2. Focf o~ Fiction? "MARITAL t
RAVE ISN'T OFFENSIVE — AFTER
ALL. A WIFE HAS HAD SEX WITH HER
HUSBAND REFORE, WHAT'S ONE
MORE TIME?"

As a matter of fact, a woman raped
by a stranger has to live with the
memory of that experience. A
woman raped by her husband has to
live wilh her rapist. Mary wife
victims, (rapped in a reign of terror,
experience repealed sexual assaults
over a number of years. What
happens to a capacity for intimacy

love and protect, and on whom one may
be economically dependent, commits
such a brutal and violent violation?

3. Font nr Frnlhji? "MARITAL RAPE IS
A HI/ARRE AND. UNUSUAL ACT AND
DOWN™"N[zim LEGISLATIVE ACTION,™

As a mailer of fact, most experts
consider rape to he the most under-
reported of all crimes and marital rape
even more so. Over a third of women
who appear at battered women's shelters
report bring sexually assaulted by their
husbands. It is seldom discussed .
Humiliated and ashamed, marital rape
victims don'l talk about it. They don't
report it because the law docs not help
them.

4. Fact or Fiction? "WHEN A WOMAN
MARRIES. SHE CONSENTS TO SEXUAL
INTERCOURSE WITH HER HUSBAND."

«
As a matter of fact, sexual expression
in love is one thing. Forced, brutalized

.sex is another. No one consents to
violence by marrying. Under current law

prosecution is impossible for even
the most brutal rapes in marriage.

5. Foot nr Fiction? "IF PROSECUTIONS
ARE ALLOWED FOR MARITAL RAPE, A
LOT OF INNOCENT IIUSHANDS WILL
HAVE RAPE CHARGES FILED AGAINST
THEM DY ANGRY, VENGEFUL WIVES
WHO HOPE TO BARGAIN FOR A HF.TTER
PROPERTY SETTLEMENT IN A DIVORCE
ACTION."

As a matter of fact, this myth Is built
on the ill-founded belief that women
arc innately vengeful and willing to ;
go through the tortures of a court-
room trial in order to "get back™ at

a man, and that somehow women should
he treated as less credible victims of -
crime than others. Actually, there
are many other types of compliants
which a woman could file for retali-
ation that would require less public
self-exposure and trauma. Further,
our legal system has built In
mechanisms lo determine the merits

of a complaint. Police investigations,
prosecutor discretion, and jury
deliberations are employed to deter-
mine the truth or falsity of other
allegations. Why should marital rape
be treated any differently? Finally,
no such misuse has been documented
by the states that have eliminated
immunity of spouses from prosecution
for rape. Only the most extremely
brutal and horrifying incidents of
marital rape have been reported.

C. Fact or Fiction? "MARITAL
RAPE IS SIMPLY ONE SPOUSE'S
WORD AGAT ST THE OTHER. HENCE
IT WILL DE DIFFICULT TO PRO-
SECUTE."

As a matter of fact, when has diffi-
culty to prosecute determined what
acrime is? Treason, conspiracy,
child abuse, and incest ar.» difficult
to prove, but there is no outcry to™ .
decriminalize them.
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dn‘frc It time se |n what hap ened to themW% aPe and. choosrn ?]en(s
such c arges to c orce 0 1S llvin |n a o seho

would ﬁ ect ess ske trcbrsm and r|f |cuIe on the pa en she oae
such a charge. And it nay De easier for such women "to est rsh evidence 0
force and ~non- consent A3 tiae goes on, normative standards change, and women

become more aware of their right3, “the proportion of cases involving  cohabiting
spouses may Increase.

The delefron of the -exemption for cohabrtrn% #ouaeﬁ %Iso has
multr lier" eftect, vve suspect, on the prosecutron 0f eStra usbands. Wnen
t e e efnéatron Lor c0 abrtrn? spouses 13 removed, there is genera ly 3 great deal

ity about the Prob em. Prosecut?rs olice officers women in
genera earn about the possrbrlrty of char rnr%; spouses wjth rape This no
oubt leads to an increased humber of Casos-involving estranged hushand3 as well
as cohabiting husbands

Incidentally, there are seme interesting similarities among the ases of
women raped b}/ }estrang dhhusbands Anumbegr of then erre krdnag ped be ore the
were ra{bed drven somew ere In a ca[) ﬂargst therr er or tak n somewhere 4

thers were decelve usban 0 told them they wanted to see
(IJ nErn order to talk with them about therr c?trldlren or about therr finances.

THE OFFENDERS

The HOMR researchers were able to gather seme. valuable information about
the offenders a3 well as about thé court disposition (See Table 1). The
offenders Were by and large, young. Sixty-four percent were under 30 and 33
percent under 25.” This, corresponds to what we found in our interview Po{nulatron
of mar|"al rape victims. (95)  Marital rape coming to public attention is
predomrj Nntly a younger man*3 Criir.e,

Occupafronally the offenders whose marrtal rapes come t0 gublrc attentrog
were al3o a lower Status gro%ﬁ) Larde numb ers prercent wer unemdo g an
apother 31 percent weré Dlue-collar work ers his may not tell Us anythin
aboyt marital ra[?e In general, . however. have to remember tnat Is. |
tygrca y men Trom lower social ?Iasses Wno %re the clientele of the crrmrna

tice system. Well-to-do criminals tend to  be more successful at eva Im% ,
etectio and rosecution. Nonetheless, this inventory of cases show3 th

r 0
mrdd?e cpas arrtatJ rapist3 are ernd rosecuted. 1¥te law 1S Dbeing app?red
a spectrum of hushands, not just one class.

he racia nd ethnic Preakdown of . the offenders shows a distribution
rou%rhy typical of the Calitornia population a3 a whole. Of those whose race we
coufd ~ascertain, about two-thirdr = were white and the remaining third divided
between Biaclc and Hispanic. \

DISPOSITION OF CASES

The moat interesting information we can glean from these cases is not so
much about  the phenomenon of marital rape itself_but rather about how. the
Rhenomenon is handled n the ?rrmrnal justice sstem The cases are = certajnl
ot a representatrve set of marital’ rapes, .the vast majority of which we kno
are never report< But they are in all likelihood a representative 3ampie of
cases that make their way into the legal system. What happens to marital rape

MA4A/PP, D203,05Junau, Page 3 -uo* ! X



wherﬁ one Jtidge inpoaed a 16 year sentence, tge offender had abducted and ra%eg
another unrelated woman during”’the same epiaode where the 3pouaal rape
occurred. A man who held his aon hoatage with a aawed off s hotgun Waa senfenceg
to four years. The longest'sentence nieted out for a marital rfape uncomplicate
bg other crimesand weapon viglations was three years.  Themaximum  possible
term for felony3pousal rape i3 eight years.

IMPLICATIONS: NO FLOOD OF CASES

o Frgm an anal(vsrs of these %9 cases, it is possible to drﬁw some |mportan}
conclusrons about how the criminal Justice _ system deals ~with the issue 0
marrta rape once IS criminalised. They are gonclusions which contribute

lrectl% fo the debate 0 E)O|IC which for the’last few years has been taking
ace In legislatures and courts.

First, there is little evrdence that the courts will be svvamged by ﬂ
number of marital rape complaints. . Thirty fort or oven |t3/ Ses reac %
the courts over a two-year period in astate of 20 million e IS a mnjacul
burdenon the system n the case of Calrfornra the Ioad wor S out, as far as
we can tell, to be arlagroxrmately one case per year per million inhabitants. At
that rate, most states in ‘the country can robabr exp ect less than a dozen
brosecutrons ner ¥ear following the crrmrna 1Za |on of § ousa r%B ar$
alking “about 3tates where ~the exemption only applies to a hUshand and wife
I|vrng together, the increaae in cases will be even smaller.

As to the matter of these cases bernﬂ% non-serlousf the ogpos}rte would

appear to be trye. If California rience holds true elsewher typ
g? ﬂat ertj come to court Wlﬁ rﬁ)d e the most %Iatant the cost )brutai
and the most heinous.

Of course, thesle conclusronsonly ab y to cases in  the courts Those
opposed  to criminalizing maritalra ea are_concerned about the police being
inundated with a large number of frrvo ous coniiUnints.  From the data We have
collected, we canpot draw any conclusigns about  the ex enence go ice,
I&Ioivvever twe are skeptical that the police experience in Calitornia has been much
ifferen

IMPLICATION: DROPPING OF CHARGES

Clearly a Iar%e numper of marrtaI rape char%s later get dropged As |n
the case of wife abuse, where srmrarey large . numbers of cases  ar rog
there Is controversy about attrrtron rate |s so high, Police” ang
prosecutors tend to blame the wrves for bern? fickle. . Advocates  for hattered
women tend to blame the criminal justice system for being insensitive.

The* key problem, however, is not in determrnrn% who is to bIame but |n
improving the level th mutual ?operatron between victims au criminal
justice “system.  Where se? vrctrm assistance Rro rams ave een set urt)
aroung the” country, for exa be and wh ere Erosecutors laai'ed more abou
the |Iemmasfacrng victims, this level of Cooperation has increased.(as)

If thecases noted here  are any jndicatign, women do not drop char es
because they were trumgd Prn the Prst Place Rather, they. retract %e
charges at'ter having Suffered from fear, from embarassraent, or from pressure
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In the dé)ate ever removrng the srl)vo] ﬁl exemptron to. raRe much concern nag
been ex resse over how or even ether a 'law cnmr alizing raewou
Worm) f onents of thﬁ chan gave rarned sever gerent soect rs
Insidi se uences uld ensue 1T aarital rape | crrarnarze For
exaa le, tey ave warne that deleting the spousal exeap t|on wou rrsk

(J% he crrnrng rH]strrhe sy?ten Wltg frivolous ooag laints b
vrn Ictive" wjves. ( ave also raised the fear that cases brou t un
such a law would be |m ossiple to Prosecute either because Wwives wou
Enre |abIe Wrtnesses or because the cases would boil down to her word again

v\) hcrt y have predroteg that marital assault prosecutions wouid
0g down and rustrate the criminal Justice system.

Dntil recently, arguments over these claims ave been ostly hypothetical.
There ha3 been frttye erﬂ nroai evidence aoarnst which Jug] the P However,

now that several states have eIrmrnated he spousal exem trgn and have riaxned

experience about what flf ens once the exemption is removed, 1t i3 possible to
see how a spousal rape works In actuality.

A state well srtuated for a 3tudy. of the effect? of crrmrnalrsrn% mantal
rape |s California. fornia ohan?ed it3 law as early a3 Januar

has had a totaI of more than Tfour years experience wrthottespousal
exemption. As tho most go ulous state in” the country, California has also
gene ated a arrie number and varietyof spousal rape casns.  Moreover, since the

hange of the Taw was hot debatedand widely publicized in California, public
att tion to marital geoases has been relatively high there, making
Information on the subject easier to collect.

On . the other hang % %Cahfor la 10 3t fhe operation of marital rart)e
prosgcutions ha3 some drawba ornras al situation with regard to
marital rape 1is notentirely Bralel to that of other st tes which have
criminalized rape between ‘a husband and a wife who are still living together.-
When California changed the law on spousal rage the Iegrslatorf drd ot “merel

ete. the sg usal™ exemption, Instea ay drafted"a totalnv new section, o
the criminal coda on the " matter. o spous rape One |rr>ortant sgecra
condition attached to the Calrfornra pousa rape, aw IS 1 tvrctrm Were

limited éuntrl rec%nty to nngrng HJ car es wrt In 30 v their
oceyrrence.  Anot that “marita a nlike n n manta Be can e 4,
misdemeanor rather than a felony.. Nonethe ss a great of valuable insight
Into the question of whether marrtal rape i3 viable IegaI concept can " he

gleaned by looking at the situation in aIrfornra

GATHERING DATA

Gathenn% the needed data on the operation of the mantal rape law |n
alifornia_has.not been a simple task. . Un ortunatev state. Bureau of
riminal Statistics does not keep very thorough or very detarle Information on

marital rape prosecutions in spite of the fact that an important public polic
Issue 13 aFt) sPake ? *5) d d d POTEY
0 the staff of the Natronal CIeann%house on Marrtal Rape (NCMR) has heen

forced to c%m\}) % data on It3 (own — afru tratrng and c%m ersome task Marital
rape cases navo been identified In avarret of Way3 primarily through a
newsp IJoer cl |Ipp|ng service, The staff of the CIearh q ouie aftie eann about
ape rosecut|on made con aﬁts wit ournalists, attorcsys,
prosecutors court officials,” probation officers and sometimes rape crrsrs
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difficult time seein at happened to them s rape. and. choo3ing to en
aach cHar es to the Vthce |OAlﬁiso a a Tlovrn inas e oﬁseh &

epara
would %ect ess skepticism and r |cuIe on the a rge when 3he mad
such a c d it ng cbe easier ’for such women pto estgbllrsh evidence o?
force and “non- consent 3 time goed on, normative standards change, and women

become more aware of their rrghts the proportion of cases involving ' cohabiting
spouses may Increase.

eletion of the exemption for cohabifin ouse3 also, has
"multip Irerqj ef}ect We suspect, cnpt e prosecution ofetran) Musbands V\/hen

e exemption for cohabiting 3pousis i3 removed, there Is eneraII great deal
q Pdpr bout tP Prob?emp Prosecut?rs qrce o?rcers yg women In
genera earn about the possibility char mrgl; spouses with g This N0
oubt leads to an increased number of cuso3-involving estranged hushandh as well
as cohabiting husbands

Incidentally, there are 3m mterestrneg simjlarities among the cases  of
women raped by estranged husoands. A number o them were Kidn P]ped before they
were raped, driven soniewhere In a ca[) ﬂargst the vvh or taken somewhere at
ctrun omt. . Others were deceived ushangs. who to them they wanted to see
hem in order to talk with them about their children or about théir finances..

THE OFFENDERS

The A0WH researchers were able to gather seme. valuahle information about
the offenders as well as about thé court disposition (See Table 1). The
offenders were, by and large, young. Sixty-four percent were under 30 and 33
gercent un?er 25." This. corresponds to what we found In our intejview population

marital rape victims.(s5) Marital rape coming to public attention is
predominantly a younger man's Crime.

Occupafronally, the offenders whose marital rapes ccme to gublrc attentron
were ais0 a lewer StatUs grou)rr Larqs numbers 31 percent, wer unemdooye and
another 31 percent werg Dblue-colfar workers, This may not te sanut In
anoyt marital ra?e in general, . however. W\ have to remember

typically men from lower sogcial ?Iasses Wno gre the clientele of the crrmrna
justice ‘system. Well-to-do criminals tend ta . be more ?uccess ul at eva Im%
detecftron and rosecutron Nonetheless, thrs inventor cases, shows th at 50

middlfr-clasa marital rapists are bern? prosecuted. The law 1" being applie

a spectrum of hushands, not just one class.

he racia nd ethnic Preakdown of .the offe n}ders shOW3 a distribution
rou?hy typical of the California population as a who those whose race we
coufd ~ascertain, about two-thirds  were white and the remaining third divided
between Black and Hispanic. ]

DISPOSITION OF CASES

The most Interesting information we can glean from these cases IS not S0
much about the phenomenon of marital ~rape [t3elf_hut rather about how the
Rhenomena" Is handled in the %rrmrnal Justice system, ~The cases are . certajnl
of a represe»w\trve set of marital ra es, te va** majority o fwhrchvvekno
are never repor[( But they are |n |ke ihood a rep eseritative samglle

cases that make their way |nto the ega system. What appens to marital rape

MAI»A/?P,D203,05JuaB»», Page 3



workers familiar with the case, {n an effort o ﬁﬂ afs m ch det étrl as possrble
ahout the events cf the pa3e the backrt;rounds of t e the "victim,
and the drs osrtron of the case within the lega system Drstrrct attorneys
were genera 3{ the best and most reliable sources”of information. Occasionally
these of rcra S referred NOVR staff to other cases which had not been rdentrfred
through the new3 clipping service.

Altogether, NCMR staff identified 39 cases of marital raBe which came to
the attention of the poljce or poutts from Janu rg through December,
1931, This 13 not necessarily a ccnpler.a inventory of all such cases, however,’

One piece of evidence auggests it is fairly thorou thou The state
Burerau gt Criminal Statrsgr%s did compile erhat It %eheve %o be a com flete
tally of aII arrests for marrtaI rape in 1 80 Thrs official tally showe
arrésts,  For the comparahle trme perro the NOMR inventory showed 17 cases
that even the official reporting statistics did not pick up.

{\toneth ess,. It must be sard that althou %h NCVR belreveﬁ ho farrloy
complete ere IS no way of knowing hew totally complete. the t\CIVR inventory of
rape Cases iS. _Moreover, without the rnformatron about Its completeness
grinot vouch for its repregentatrveness ert]her There s every reason to
elieve that the cases not 1dentitied there were any, would Dbe less
sensational case3 that did not proceed a3 far in the criminal justice system.

In other words, tge cases that were identified would be more prutal
contain more. evidence, and be more likely to result in a hearing or trial that
would brrng it to greater public attention than other cases, ether this group
cf cases 13 biased”in this way, we do not know.

With these possible caveats in mind, we present the Informatron on the
California cases. On” advantage of generating dat through calls to District
Attorneys, newspapers and S0 for rather than throdgh the state reCR/Iortrng
system,“was, than, a great deal more [nformation coud be gathered
diligent 3ieuthing, was able to Inform itself about age, race, occupatrons 0
the “hushand and wiife, and the cature of the incident in addition to all the data
about the court disposition.

NATDRS OF THE CASES .

Afirst thing to note aboptthe cases is that tha){) were,  onthe whole,
extremely brutal’ Especra brutal cases are pro more aptto end up on
the police bIottera In the nevirspaper and a]t acéount In art or the
array of Incredible violence Ius rated in the ¢ art The cases include one
where a woman was raped with a crowbar and a sixteen inch trre lron and then had
ner breasts slashed with dthe same instruments. In anot woman com arne
that her hushband forced her to have sex with other men and do g

another, the fugitive husband murderrd the victim before he could b apprehended
for ~her rape, - Theuse of knives and %uns was a common feature among these cases
and several includ{d very severe eatings.

3ec%d rmrportant feature of the cases érs that a marorrty of he rap
ocpurre etwee Rouses who were sep arate sometrmes recently

only s percent of the cases were the cou e rtill living to ether See TabIe

It 1a not surprising. that cohabiting couples tonstitute a minority of
cases. Wives who are ill 9rvrng with taherr Rusbar?ds no doubt have a much more



where one Jud([;e inposed a 16 year sentence, the offender had abducted and ra;%ed
another unrelated woaan during”the sane episode where the spousal rape had
occurred.  Aman who held his“son hostage with a_sawed off shotquu wes sentenced
to four years. The longest’ sentence nmeted out for a marital rape uncomplicated
bg other %rlnes and weiipon viplations was three years.  The maximua possible
tern for telony spousal rape Is eight years.

IMPLICATIONS: NO FLOOD OF CASES

 From an analg/sis of these ?9 cases, it is possible to draw some imﬂortant
conc_luilons about héw_the criminal Justice _ system deals ~with the issue of
marital rape once it is c_nmmghze. They are %oncuswns which contribute

dlrectl% fo thF debate oH E)ohc which for the”last few years has been taking
place I legislatures ana courts.

F|r?t, there is little evidence that the courts will be svvamged by a I?]r_%e
number of marital rape complaints. Thirty, forty or oven flftg cases ~reachi %
the courts over a two-year period in a state of 2o million pedple 1s a miniscul
burden on the system.” In the case of California, the load works out, as far as
we can tell, to De a;t)gromm_ately one case per year ger million inhabitants. At
that rate, most states in ‘the country can”probably expect less than a dozen
Pros_ecutlons [t)er ¥ear foll%wmg the criminalization of sgousal Be. (!f V\g ars
alking about states where ~the exemption only applies to a hushand and wife
living~ together, the increase in cases will be even smaller.

As to the matter of t]h?se .Cases belnﬁ non-serious, . the ogpo?]lte woul
ag ear tﬂ be Ulie. If Call ornla,ﬁ exr%ane e holds tru% elsewhere, the t%pe 0
cases that will come to court will tend to be the mo3t blatant, the most bruta
and the most heinous. *

OJ course, these .concluswni only aﬁ) ly to cases in  the court?. Those
_oiﬁ)pose to crimipalizing marital rape also” are concerned about the colice bemg
inundated with a large number of frivolous complaints. From the data we hav
collected, we canpot dra aﬂy conclusians about. the ex{PeneP?e the gollce-
EIQ%/}/ever, tWe are skeptical that the police experience il California has beén much
ifferent.

IMPLICATION: DROPPING OF CHARGES

Clearly a large number of marital rape charges later get dropped. As in
the case of wife abuse, where similarly large. numbers of cases are drogped,
there 1S controver%)( about wh T;he aftrition —rate I(? s0 high, Polic ang
prosecutors tend to blame the wives for belntq fickle,  Advocates” for battere
women tend to blame the criminal justice system for being insensitive.

. The key problem, however, is not in determlnl_n([]_ who is to blame but in
improving the level of mutual _c?ope_ratmn between victims and the criminal
Justice “system.  Where s%eila victim assistance pro rims ha(\{e Deen set bp
aﬁound the coynt_w, or_example, aP! wper? Brosecutors aye learned mare about
the dilemmas facing victims, ‘this level of cooperation na3 increased. (*7)

If the cases noted here are any indication, women do not drop charges
because the)( were -trumge? UP In, the prst Place. Rather,  they_retract th Be
charges after having Suffered from fear, Trom embarassraent, or from pressure by
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cases once they arrive there? (See Table 2)

First of all, a substantial number of cases get dropped before they go very

far, often before trral and sometimes before arrdignment. In 28 percent’of the
cases In this sample the charges were dropped

Unfortunateh{ the rnforma on on why the cha e were dropRed IS not amon
the most reIrabe In te chart, Man? times th s Iven depends on th
perspectrve of the person giving the In ormatron District attorneys often

Blame-it o fOBk o L %er%at‘éﬁ b dne e From o

naY sea, the droppi ? charges as the decrsron 0
affairs is difficult To determine.

It is certain that rn some cases char%es are dropped at the request of the
wife.  Where NOVR researcher cou ascertain the reasons the wife ta for such
requests they ncluded 3uch things a3: the wife was pressured by relatives
of the offender to drop the charge;. 2) the wife did not want to® face the
embarrassment of o trial, s) the'wife forgave her husband and wanted him back op
U) the wife got whet she most wanted (divorce and protection) In other ways.

Of course, another common reason 1,1 wives dropﬁrn% char%es especially in
wife abuse cases, 13 fear of further retaliation by the hushan

It does not appear frcm the available information that the cases where the
charges were dropped were frivolous or  fraudulent.  Some of these rog ped
chardes involved severe assaults, replete with injuries and winesses. ct,
oneinvolved the woman who was raped ai  wattered with the tire iron.

The remaining cases {72 percent) went on for prosecution, and of these a
remarkable 89 percént (25 out of 28) resulted in I convrctron Tere were
several routes to a conviction. The most common was a Simple 9ur Ity dpea on t
part of the offender; 60 percent (17 of 28) of the offendes plea ed gul ty,
usually to the charge of spousal rape itself. 'In a little leas

such (pleas though, “the charge was bargained down to another charge, usually the
leas onerous one”of assault or battery.

0 not ha Ve, a good case’ but thﬁ
the wrf erspective, she
f the D A he Teal state of

In 1] gases the offender leaded not gurlty and went to trial.  Of th%
eight resulted In a verdict — seven ury and one by ajud (tJ There

were three non- gDurty v(erdrcts handed down to marrtal rape charges, two by a

Jury one Actually in tho one Jury acquittal’ there were” two
jury trraIs one ended rn a deadIock the other m an acquittal.)

SENTENCING
All together, 25 of the 28 cases broppht to trial in the two year period
resulted i~ a quilty finding ofenders recejved senterices of some

sort, The sentences \were not artrcu arhx severe Ten of the convicted men
0

received no Jfarl tern w atsoever st of these 80t off with suspended
sentences and fines. Some were remanded to counseling and one was ordered” to do
community : irvice.

Fifteen of the.25 did go to jail or_ prison, however, with sentences ranging

from 30 dags {0 1% years, Ihe severe sei ter.ces tended to be neted out ﬂnly When
other crimes had been committed In tandem with the marital rape.  [n the” case
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relatives. H1et|mes sensitive anH on-goin [c)ersonal contact between the

Prosecutor the victim S enoug Peve t case attrition. As Prosecutors

eco n|ze marital ra e as a legitimate c¢rime and giam more exPerence with
Il

arital rape CﬁS we expect that their record w improve as they learn hew
est to work with victims t0 insure the|r participation,

IMPLICATION: HIGH CONVICTIGN RATS

Perhaps. the moat impressive fmdmgnfrom our %gsm of éhe Cah‘orma
experience is that, contrary to w at émy opponents have claimed, marital rape
prosecutions can be very effe’.tive indee

The number of convictions a3 a percentage of the number of C33es brought In
California was actually extraordinarily high. In 64 percent of all case3 where
a charge was lodged, a conviction wa3 obtained. In fully 89 percent cf all
cases which reached the prosecution stags a conviction was obtained.

Compare this, for example, to non-marital rape prosecutions. According to
statistics for 1980 gathered by the California State Department of Justice, of
3*126 cases of forcible rape where arrest3 were made, 1,368 or 44 percent

resulted In a conviction. all forcible .rape cases reaching actual
Trosecution (2,026), the percentage resulting in conviction was 67 percent.(f3)
N short, the prosecution of marital rape cases in California was more likely to

result in3ucce3s than the prosecution of non-marital rape.

This is an extremely 1importantfinding since a main concernof prosecutors
is that their time will be wasted Inpursuing marital rape Cases.|t i3 often
imagined that t—>e prosecution of such <cases will be hampered by lack of
evidence, dm .i. rbout wheth" 3ex was forced or consensual and prejudice among
jurora against idea of convicting a husband on the word of hi3 wife. Based
on California cases, these concerns do not seem to be well founded. Marital
rape cases, once they get to the stage of prosecution, do not 3eem to be
extraordinarily time consuming. la inree-fifths of the cases, the offenders
pleaded guilty (thi3 wa3 true of onlyone-fifth of the ordinary rape cases in
Philadelphia), avoiding the necessity of a trial altogether. Hence the system
actually worked very efficiently from a prosecutor®s point of view.

|t i3 significant that so many offenders pleaded guilty to the spousal rape
charge. Defendants and their attorneys did not automatically think that it wa3
an easy charge to beat. Nor did prosecutors. Otherwise, they night have been
more likely to bargain away the spousal rape charge. The prosecutors used the
charge and they convinced the defendants to plead guilty to it. This shows that
the charge of 3pou3al rape can be an effective piece of ammunition in the
prosecutor®s possession.

The number. o{ guilty Bleadlngs meant that there were r? Qer few Jurg/_{nals
|nvoIV|n% marital “rape charges, It harder to tell from the California
experlen e how Juries react _to marlta rag However, there was a small  amount
evidence. Of the nine Jury trials, seyen ended in convictjor.s, showing that
H]Jrles %re not averse to brmgmq In a convmtl%n against F hushand, as some
ight have thought ~ Moreover, the fact that there was at [east two acquittals,
too may relieve others of the fear that ng man will ever receive afair hearmg
in front of a jury on such a charge — adifficult position for us to believ
given the amount of popular skepticism that exists about marital rape.

MA48/PP,D203,05JunS4, Page 6



REFERENCES

*1.  This, paper is baged on research cqonducted by Layra X, Jodie Dcrger,
gum a Newland P&Eanne Al ana1 She? arr? Laurle gmeter and C%thy

Z, S,
Ctelofenson the atlonalI Clearinghouse ? Marital Rape in Berkeley
a

ifornia V\/e are greatly indebted to” them for thelr diligent efforts.

fl2. Moira Griffin, "In 44 3tate3 |ts Ie%al to rape your wife," British

Journal of Lalw and SOCIetBonn?ﬂ C%ﬂsensual mantal sodomh/tand marjtal ape

liam
The role of the Iaw and the rola of the victim," Paper presented at the A
y? An argument for the

Meeting of the Acad emx of Cr|m|na Just|ce Smenc?s il980
Martin  Schwarts, ami
criminalization of spousal rape,’ Unpubllshed paper, 1980.
3. D|?k Polman, "Subject to cgange Sexua!) assault in the home: IS
marnage a licence to rape?” Hartford Advocate. February 18, 1981,

"The honevmooners." OUT Magazine. September, 1980, pp. 77-80.

o5, Conversat|on W|th Charlotte Rhea, California sureau of Criminal
Statistics, Feb. s,

’6.  David cmkelhor and  Xersti Tllo, "Forced Sex in rlag:
Preliminary Researcn Report Crime ard Delinquency. July 1982, pp. 459

*7. . Terry Fromson, %Prosecutors Responsibility in Spouse Abuse Cases, "
Ilrg”y;e Victim ‘Advocate. (Chicago: National  District’ Attorneys Association,

State of California Department of Justice, Adult Felony Arrest
D|spo |t|ons éSacramento CA ate of Cahform% 1981&.

or figures_showing even ower uccess rates for rape prosecutions in other
localities, see Thomas McCahill, Linda Mayer and Arthur Fischman, The Aftermath
of Rape. (Lexington, HA: Lexington 3003 197

MA4B/PP,D203i05Jun84, Page 8



10 JUNEAU EMPIRE, FRIDAY, DECEMBER 21, 1984

New York court strikes law, convicts husband for raping wife

e « st
By DAVID MAHGOLICK nonmarital rape,” the court held. BY that have abolished the' marital rape | osychic harm,".1hé wrote, "To ever\ the COH'\II!I(I)I'[i(IJh"UéHaHOIL,I eria, a 26-
The New York Timci making such ‘a_distinction, it con- eyeniptionmsomeorallcases s *m glyconsenltosuchnnactHIrratlon- year-old Buffalo man who was found

ALBANY — New York's highest tinued, the law violated con-'itulional ofthose stales, the changes weremade |aland absurd.”
| } * Rape had been def \
men may be prosecited for raping ~ For the same reason, the court ~preyiously, a hushand in New York ,Yorklawas sexualintercoursewilha
their wives. struck down a provision of the law  could be convicted of raping his wife 'female by forcible compulsion." The
In'a 6 0decision, the courtofappeals under which only men could be con- only If the couple were legally scpa  sfatute went on, however, to specify
struck down sections ofthestatc's pen- victed of forcible rape. While women  rated or living apart by court order.  [that any woman who is lie victim o
al code that generally exempt men rarely commitrape, itheld, therewas A" marriage license should not' j such an act comniilcd by her husband
from prosecufion for aels with their nojustification toexemptthose whodo viewed as a ficense for a husbunr io Isnotconsidered a"fem ale” underthe

wives that would constitute rape or from criminal sanction. formbl?/ rape his wife with impunity," rape law.

Themaritalexem
aull Jouforthe statutes "A'married woman has thesame right century England; alime w
_The decision apparentlg,marksthe prohibiting  forcible rape and to control her own body us does an viewedwomen as the properl
i I ( ) . husbands. Il has been part o
has invalidated an explicit statutory tier wrote for the court. Raﬁe "Is a degradmﬁ, violent act minal law of New York since colonial

court ruled Thursday that married guaranteesofequal protection. through legjslative action,

sodomzifdunebya manwithawoman _"The marital and Pender exemp- Wachtler wrote in a 25-nage opinion.

other than his wife. tions must be read ou

firsttime the highestcourtinanyslate  sodomy,"t joclate Judge Sol Wach- ynmarried woman.”

With the court's decision, Few York which violates the bodi

exemption for marital rage
"There is no rutional

3{ Integrity of
tinguishing between marital rape and  Jersey, Connecticut and Cali

~ e - . dayr. , i notably a
asis for dis- joins 17 gther states, |nC|UdlnP New the victim and frequently causes se- \%wumedle'mm gotitm e ofhthe Severslelec

ormia, vere, long-lasting physical and state's rape law, the court left Intact

-year-old'son in a hotel room nearly
our years ago. o
He hud appealed the conviction,
claiming he was unfalrIY singled out
underlliclaw Hclstheonlyhushandin
thehistory ofNew York tobe convicted
of rap_mg\ his wife. Because he was
technically considered “unmarried"
v.;der the old law, the court held, his
conviction need not be disturbed by its
decision, ]
The Liberia case h.id generated In-
tense interest throughout the state,
bly mor}jg women's r,oup%.
tedofficials, Including the
NewYorkcltycouncilpresident,Carol

%uiltyofrapingliiswife infront oftheir
fi

R S
Bellamy, and the Brooki. n district
attorne%/. Elizabeth llullzi‘iun, had
urgedt ecourt to invalidate it.

Sarah Wunsch ofthe Center fur Con-
stitutional Bights, which had filed a
friend-of-lhe-cuurtbriefonbchalfof26
women's organizations seeking to
abolish the exemption, called the rul-
ing "an important step in the con-
tinuing effort to end violence against
women." She predict'd it would have
national ramifications. )

In his opinion, Wachtler took issue
with arguments that existing criminal
sanctions were sufficient to deal with
the problem of murltal rape. While
husbands could often be charged with
assault, he noted, that offense was
generally only a misdemeanor.
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Reports and Proposals

U.S. Supreme Court Proceedings

IN THE COURTS

MARITAL EXEMPTION FOR RAPE. SODOMY
UNCONSTITUTIONAL, NEW YO'IlK HOLDS

Court applies statutes in gender-neutral,
marrlagepﬁeturaﬁasﬁjuon. J

The marital and gender exceptions contained in New
York's forcible rape statute deny unmarried males equal
protection of the laws, the New York Couu of Appeals
decides. But this conclusion will help no rape defendant,
whether married or unmarried, male or female; the
court's solution to the constitutional problem is to strike
the olTcnding provisions and enforce the rest of the
statute. (People v. Liberia. 12/20/84)

There is no rational basis for distinguishing marital
from non-marital rape, or rape committed by males upon
females from the raf)e of males by females, the court
rules. The traditional notion that a married woman has
given irrevocable implied consent to sexual intercourse
with her hushand cannot justify the marital exemption,
the court stresses; rape is not a sex act but a degrading,
violent assault to which a victim does not consent. To the
argument that a female physically cannot rap. - man,
the court points to the statutory definition of "sexual
intercourse" as “any penetration, however slight." This
degree of contact, the court determines, can be achieved
without male arousal, and, therefore, without consent.
The marital exemption is also eliminated from the sod-
(t)my statute, which was already drawn in gender-neutral
erms.

_ Digest of Opinion: The defendant, Mario Liberia, while
living apart from his wife Denise pursuant to.a Family Court
protéction order, forcibly raped and sodomized her in the
presence of their 2'/i-year-0'd son. Under the temporary order
of protection issued ‘to the wife some two years after the
defendant began beatln% her. the defendant was to move out
and remain away from the family home, and stay away from
Denise. The defendant was convicted of first-degree rape and
fwst-deqree sodomY. o

ITest/ Section 130.3S of the Penal Law provides in relevant
part that "A male is guilty of rape in the first deqree when he
engages in sexual intercourse with a female * ** by forcible
compulsion.” "Female,” for purposes of the rape statute, is
defined as "any female person not married to the actor” (Penal
Law 130.00, subd 4). Section 130.50 of the Penal Law provides
in relevant oart that “a person is guilty of sodomy in the fust
degree when he engages in_deviate Sexual intercourse with
another person ¢ « *'by forcible compulson.” “ Deviate sexual
intercourse" is defined as "sexual conduct between persons not
married to each other consisting of contact between the penis
and the anus, the mouth and "penis, or the mouth and the
vulva  (Penal Law 130.00. subd 2). Thus, due to the "not
married" language in the definitions'of "female” and "deviate
sexual intercourSe," there is a "marita] exemption" for both
forcible rape and forcible sodomy. The marital exemption
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itself, however, has certain exceptions. For purposes of the raBe
and sodomy statutes, a husband and wife are considered to be
"not married" if at the lime of 'he sexual assault they "are
living apart pursuant to a valid and effective (i) order
issued by a court of competent JU[ISdICtIOﬂ which_by Its terms
or in its effect requires such_living apart, or (ii) decree or
judgment of separation, or Bm) written rani.en of separa-
tion '+ +" (Penal Law '130.00, subd 4). [F.ml Téxtl
The defendant asserts on this appeal that the temporary
order of protection is not the type of order that enables a court
to treat him and Denise as "not married" and that thus he is
within the marital exemption. Also, he contends that both
statutes violate equal protection because they burden some, but
not all males, and that the rape statute also violates equal
protection by burdening only men, and not women. .
_The defendant's first a_r%umen,t is undermined by a Iegpsla-
tive memorandum, submitted with the original version ot the
1978 amendment, that took an expansivé view of the “not
married" Rrovmon. Also, the plain language of the statute
indicates hat an order of nrotection is within the meaning of
an order "which by its terms or in its effect requires ?she
spouses to live) apart." This language would be virtually
meamnP' tss if it did no* encompass an-order of protection, &s
the stafute separately provides for the other obvious situation
where a court ordér would require spouses to live .aBart.
Accordingly, the defendant was_properly found to have been
statutorily * not married" to Denise at the time of the rape.
Wre tufn now to the defe .dant’s constitutional challenges.
|EXU Presently, over forty states still retain some form of
marital exemptiori for rape.”* * * Where a statute draws a
distinction based upon marital status, the classification must
be reasonable and must be based upon “some ground of
difference that rationally exglams the different “treatment
‘Elsenstadl v. Saird. 405 U.S. 437, 447 [19721) * * *
We find that there is no rational basis for distinguishing
between marital rape and non-marital rape. The various
rationales which have been asserted in_ defense of the exemp-
tion arc either based upon archaic notions about the consent
and property rights incident to marriage or are simply unable
to withstand even the slightest scrutiny. Wc thereforé declare
the marital exemption for. rape in the New York statute to be
unconstitutional. * ) o
Lord Hale's notion of an .irrevocable implied consent by a
married woman to sexual intercourse has been cited most
frequently in support of the marital exemption «« * Any
argument based on a supposed consent, however, is untenable,
"ape is not simply a sexual act to which one party docs not
consent, Rather, it'is a degrading, violent act which violates the
bOdI|Y integrity of the victim and frequently causes severe,
long-fasting™ phiysical and psychic harm ***. To ever imply
consent to suchan act is irr tfional and absurd. * * * A married
woman has the same n*ght to control her own body as does an
unmarried woman * * ¥ |f a hushand Tecfe "ag%rleved” by his-;
wife's refusal to engage in sexual intercourse, he should, seek.-
relief in the courts governing domestic relations, not in “ violent
or forceful self-help" ** *.° ) )
The other traditional justifications for the marital exemption
were the common law doctrines that a woman was the properly
of her hushand and that th legal existence of the woman was
"incorporated and consolida.ed into that of the hushand" 6(I
Blackstone, Commentaries on the Laws of England, 430 [1966

11 FLO 1119



J| 1°" Botx these doctrines, of course, have long been
rc;oeted in this -.1ae. /ENd rextl )
\lorc_ recent rationales advance;1 in support of the marital
exemption includes marital privacy tnd promotion of reconcile
ation of the spouses. There is. however, no rational relation
hetween allowing a hushand to forcibly rape his wife and these
interests. The right to privacy protects consensual acts, not
violent sexual assaults. Just as a hushand cannot invoke a right
of marital privacy to escape liability for beating his wife, he
cannot justifiably” rape his wife under the guise of a nt[]ht to
privacy. As for reconciliation, if the marriage has already
reached the point where intercourse is accomplished by violent
assault it is doubtful that there is anything left to reconcile.
This is particularly true if the wife is willing to bring criminal
charges against her hushand. -
Another rationale is that marital rape would be difficult to
Brove and lead :0 fabricated complaints by vindictive wives.
roving lack of consent to sexual intercourse, however s often
the most difficult part of any rape prosecution, particularly
when the rapist and victim "have had a prior [elat|onsh|{).
Similarly, the likelihood that married women will fabricate
complaints would seem to be no greater than the possibility of
unmarried women doing so. The criminal justice system is
presumed to be capable of handling false com_{)lamts. o
The final argument in defense of the marital exemption is
that marital rape is not as serious an offense as other rapes and
is adequately aealt \ ilh .under other criminal statutes, such as
the assault statutes, rhich provide for less severe punishment.
The fact that rape st .tutes exist, however, is a recognition that
the harm caused by i forcible rape is different and more severe
than the harm caus ;d by ordinary assault, which is generally a
misdemeanor unlet i the victim suffers serious_bodily injury or
a deadly or dangerous weapon is used. There is <o evidénce to

support”the argument that marital rape has less severe conse-

quences than other rape. On the contrary, numerous studies
have shown that marital rape is frequently violent and has
more severe, traumatic effects on the victim than other rape.
See. e.g.. D. Russell, Rape in Marriage, 190-199.

Amonq the recent decisions in this county, only{ one court
has concluded that there is a rational basis for the marital
?&(emptllgg.l)See People v. Brown. 632 P2d 1025, 7 FLR 2791

0i0 .

Presently New York isone ofonlx ten jurisdictions that does
not have a gender-neutral statute for forcible rape. A statute

which treats males and females differently violates equal pro-

tection unless the classification is substantially related to the
achievement of an important governmental objective. Caban v.
Mohammed, 441 U.S. 380. 388 (1979). , ,
The state first argues that it may constitutionally differenti-
ate between forcible rapes of femdles and males because onlzl
females can become pregnant. This rationale has been accept-
ed by this court and the U.S. Supreme Court in upholding
statutory rape statutes directed at males alone. There s no
evidence, however, that preventing pregnancies is a primary
purpose of the statute fohidding forcible raPe nor does such a
?ur ose seem likely. The very language o the statute shows
hat its overriding” purpose is to profect a woman from an
unwanted, often violent intrusion ot her body. =~ =
The state further claims that the discrimination is justified
by the "probability of medical, sociological, and psychological
problems unique" ‘tc* females. This is an archaic generalization
grounded in Iong-sta_n,dmgﬂ stereotypical notion$ that simply
cannot serve as a legitimate rationale for a penal statute.
Finally, the strte suggests that a gender-neutral rape law is
unnecessary hecause a woman either cannot actually rape a
man or. if she can. such a'tacks are extremely rare. The
argument is premised on the notion that a man can onl
encage in sexual intercourse if aroused, and if he is aroused,
then "he is consenting. But “sexual intercourse occurs upon any
penetration, however slight," Penal Law 130.00. This degree of
contact can be achieved without a male being aroused and thus
without his consent, Nor can the rarity of such attacks support
?erder discrimination, Otherwise females would he exempt
frum many serious offenses that,the%/ rarely commit, Accord-
ingly. wehold that §130.35 violate, the’ Equal Protection

.atlg? because it exempts females from criminal liahility for
urciblc rape.

11 FLR 1120
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[Text/ When a statute is constjtutlonal_lx defective because
of undcrinclusion. a court may cither strike the statute, and
thus make it aﬁpllcable to nobody, or extend the coverage of
the statute to those formerly excluded. * * * .

This court's task is to discern what course the Legislature
would have chosen to follow 1f it had foreseen our conclusions
as to underinclusivencss. * * * .

The inevitable conclusion is that the Le%lslature would
prefer to eliminate the exemptions and thereby preserve the
statutes. AccordlngI%/ we choose the remedy of striking the
marital exemption” from Penal Law 130.35" and Penal Law
130.50 and the gender exemption from Penal Law 130.35. so
that it is now the law of this state that any person who engages
in sexual intercourse or deviate sexual ‘intercourse with any
other person by forcible compulsion is %U|Ity of either rape in
the first degree or sodomy In the first degree. Because the
statutes under which the defendant was convicted are not being
?At/rucrI](tldOV\J/n, his conviction is affirmed. /End Text/ =

achtler,

(People v. Liberia; NY CtApp, 12/20/84)

SALARIED DOCTORS LACK
DIVISIBLE GOODWILL

Trial court must disclose factors.and meth-
ﬁ(sjtsedused to determine goodwill; factors

A salaried physician does not have goodwill that can
be divided upon divorce, the Washington Supreme Court
holes. The goodwill of a professional is separate from his
earning capacity and is a product of his practice before
the public, the court says, so a [%hysmlan who does not
practice cannot have goodwill. The court also decides
that a trial court mast disclose the factors and methods
used to determine goodwill, and it explains five common-
ly accepted methods. (In re Hall, 12/13/84)

Digest o f Opinion; At the time of trial. Phillip, age 41. had a
?—IO'Od reputation in the community as a consulting cardiologist.
is average %ross yearly earning$ in the three years preceding
trial were S52,412. Judith, age 40. was an untenured professor
at the University of Washington with no expectation of tenure
in the foreseeable future. Her average Qross yearly earnings
were S$32.750 in the three years preceding trial. She testified
that her decision to pursue an academic career was attribut-
able primarily to the need for a flexible schedule to care for the
Halls" childrén. Although she is videly published and enjoys a
reputation as one of the 10 to-, physicians in the nation n" the
field of pediatric genetics, "".ere are few, if any, medical career
opportunities outside ao-.jcmia, espeC|aII¥, in the Seattle area.
umerous medical ' ..tools across the nation have offered her
em on(me_nt with a.irics up to S60.000. )
_Evaluation of Profe55|onal goodwill is a troublesome issue.
Since . 1976, professional ?OOdW_I” has been recognized in
Washington as property of an intangible nature Subject to
division™in a marriage” dissolution. In 1979, reviewing the
decisions of other courts, this court noted that a number of
states had refused, in a divorce proceedqu, to assign a value to
goodwill of a professional practice, bu reco?nlzed it as a
marital asset. In In re Fleegc, 588 P2d 1136 ((1,979) wc held
that although professional goodwill is not readily salable, the
important consideration is not whether the goodwill of the
practice 'sould be sold without the personal services of the
professional but whether it has value to him. In FIce_?_e. this
court set out the factors for valuing goodwill: the practitioner's
age: health; past demonstrated earning power; ar.d professional
reputation in the community as to his judgment, skill, knowl-
edge and his com{)aratwe professional success. These have
hecome known as the Flcegc factors. Two areas surrounding
these factors must be clarified: (1) the_first step in evaluation
under the Reece factors is the determination of the existence
of goodwill; (2) several accounting or appraisal methods may
be Used by the trial court in conjunction with these factors.
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COURTS DECLARE MARITAL RAPE A CRIME

IN NEW YORK, FLORIDA AND VIRGINIA

by Monica Rickenberg, Legal Intern, NCOWFL
and Joanne Schulman, Staft Attorney, NCOWFL

Rape is widely recognized as a serious felony—
second in seriousness to murder in most states. How-
ever, one particular kind of rape—marital rape—has
heen treated very differently. As of January 1984, the
rape laws of 28 states still provide an express marital
rape exemption; only eight states have entirely aban-
doned the exemption.1The courts, however, have been
more responsive. In 1981, courts in New Jersey,-1Mass-
achusetts;land Florida4 refused to apply the alleged
"common law" marital rape exemption to their rape
laws and held that husbands were not immune from *
prosecution for the rape of their wives. In 198:3 and
1984. three more courts rejected the exemption, Peo-
ple v. De Stefano,s State v. Rider," Weishanpt v. vinji-
nia.7 These cases form a substantial and unanimous
body of case law which recognizes lhat a husband’s
forcing sexual intercourse upon his wife is rape.

People v. De Stefano

People v. De Stefano is the first case in the country
to examine the constitutionality of an express statu-
tory marital rape exemption/ Although De Stefano is a
lower court decision, it is a landmark case that lays
the groundwork for future constitutional challenges to
the marital .ape exemption. In reaching its decision
that New York’s marital rape exemption violates the
equal protection rights of married women, the court
examined and rejected the traditional justifications
for the exemption in clear powerful language, going
further than any previous case in pointing out the
absurdity and inherent sexism of the exemption and
the arguments used to defend it

The defendant was alleged to have entered the resi-
dence in violation of an Order of Protection and, at
knifepoint, raped his wife. Defendant moved to dismiss
the rape indictment, and it is upon this pre-trial
motion that the case was decided.

Because the spouses were living apart at the time of
the attack and the victim-wife had obtained an Order
of Protection, the husband was considered “not mar-
ried"” under New York’s spousal exemption.” The
defendant claimed that his equal protection rights
were violated because New York law deprived him of
the right to unconsented sexual intercourse with his
wife, a right the law grants to other husbands.
Defendant also claimed that New York’s rape law vio-
lated his due process rights by failing to notify b’
that he was not allowed to engage in nonconsensual
sexual intercourse with his estranged wife and that
such action could result in a rape charge.

The court examined the traditional justifications for
the marital rape exemption, and determined that
none constituted a gover internal interest sufficient to
meet any of the three tests associated with equal pro-
‘celinn analysis (rational basis, middle tier and strict
scrutiny).

The court examined the origins of the marital rape

ev.-iPption. The court found that Hale's DoctrinelI'was
not judicial authority and thus ‘shouid not have been
considered a binding and definitive statement of the
common law." De Stefano at 510.

The court held invalid the ‘implied consent™ argu-
ment, that upon marriage a woman irrevocably con-
sents to sexual intercourse with her husband and
relinquishes the right to say “no" in any and ail situa-
tions. The court relied on the recognized constitutional
right of a woman to have an abortion and use birth
control without her husband’ approval. The court
found that the “logical extension' of those- rights is
that a woman has the right to refuse the physical act
that leads to pregnancy, and that a woman's .ight “to
individual autonomy and to control procreation are
but part of the more comprehensive right to bodily
integrity." De Stefano, at 513-514.

The argument that a wife is the property of her hus-
band was dismissed by the court as having ‘no valid-
ity" in the United States. De Stefano, at 512. The court
rejected the related theoiy that, upon marriage, hus-
band and wife become one legal entity and that a man
cannot therefore be guilty of raping himseil. The court
noted that wives'separate legal identity was estab-
lished as long ago as 1848 by the “Married Womens
Act."

The court addressed the argument that Ihe aban-
donment of the marital rape exemption would cau..e
insurmountable evidentiary problems and invite fabri-
cated complaints of marital rape. The court ° 'ted that
lack of consent is the most difficult element to prove
in all rape cases, not merely interspousal rape eases.
Further, fabricated complaints of marital rape would
be unlikely given the stigma society attaches to rape ¢
victims. The court also pointed out that false reports
of other crimes occur, but “(o)nly in marital rape do
we remove an entire class of potential victims from the ,
protection of the law in order to protect some abstract
possibility of a false claim that the criminal justice sys-
tem is unable to deal .vith appropriately.” " De Stefano,
at 515.

The court dismissed as “ludicrous the argument
that the prosecution of husbands for raping iheir
wives would impede reconciliation of marTirges. De
Stefano, at 515. The court rejected the argument that
other remedies are available to the victim of inters-
pousal rape, pointing out that in the case before the
court the victim had already obtained an Order of r ¢
Protection and was nevertheless raped at knifepoint.

Finding that there was no government,”." inicrest or
basis for the marital rape exemption so as to justify
treating victims of marital rape differently from all
other rape victims, the court struck down NT .v York’s
statutory marital rape exemption as viola! e.e of the
equal protection clauses of the state and federal con-
stitutions. The court disposed of defendant-

(cuntVion p. my



HILD UPPOF§ ENFORCEMENT AMENDMENTS
rnulit. from p. T

these services. Consequently, programs should now be
more responsive to non-AFDC families. However, there
t>still a cap on federal reimbursement of non-AFDC

( .s.so that some IV-D offices may still resist offering

services.

Publicizing Availability of Services

States trust publish information about the availabil-
ity of enfo.cement services, so that the public will be
better informed concerning use of the state's office of
child support. Also, states may provide payment track-
ing for anyone who requests it at a fee no greater chan
-S25.

AFDC Families

Several provisions will benefit welfare families who
have assigned their child support to the state. When a
family leaves the welfare rolls as a result of child sup-
port collection, it will be entitled to a four month
extension of medicaid eligibility, and to continued use
of enforcement services. Annual notice of the child
support collected must be given to each AFDC family.

The Deficit Reduction Act (P.L. 98-369) passed ear-
lier this year provides that $50 of child support col-
lected per month can be kept by families applying for
0r receiving AFDC without any concomitant deduction
from their AFDC grant. Although child support collec-
tion decreases food stamp eligibility by an amount
depending on income, there will still be a net benefit.
The effective date is October 1, 1984.

V. Other Provisions

Other significant provisions of the 1984 Amend-
ments include the establishment of broadly represen-
tative Cniid Support Commissions in each state by
December 1, 1984 to study child support systems and
to report by October |, 1985; creation of special fed-
eral funds for grants to promote interstate collections;
and incentive payments to the states for interstate
collections.

It is important for child support advocates to moni-
ror the IV-D Agencies and participate on Commissions,
in order to help make these Amendments effective for
poor women and children. m

A more detailed summary of the Child Support
Enforcement Amendments and a copy of the Amend-
ments are available from NCOWFL for $3.00 to cover
the costs /fcopying and postage.

MARIT. .LRAPE A CRIME INNEW YORK, FLORIDA,

AND VIRGINIA

(mul<ifrom p.3)

husband's other constitutional claims in holding that

the Order of Protection which directed the defendant-

f -sband to sray away from his estranged wife and to
rain from violence toward her constituted sufficient

notice that he could be charged with rape. Further-

more, the court held that no specific notice was neces-

lage »

sary since the defendant never had a right to engage
in forced sexual intercourse with lib wife

Siair v. Rider

On April 17, 1984, the Florida Court ofJppeals
Third District held in Slide u Rider that Florida's sex-
ual battery statute, which contains no express spousal
exemption, does not incorporate a ‘comman law"
exemption.

The Rider case involved spouses who were living
together as husband and wife at the timeof the rape.
No divorce or separation proceedings hadbeen
initiated, and no temporary' restraining carter or sepa-
ration agreement existed.Defendant mo«d co dismiss
the sexual battery charges on the basis ufa common
law interspousai rape exemption. The troLcourt
granted defendant's motion on the basis that no objec-
tive manifestation of the wife's withdrawaconxent to
sexual intercourse with her husband exfcucd, such as
legal or physical separ ation of the parties.The State
appealed the dismissal and the Court ofJppeab re-
versed and remanded for prosecution.

Rider is the second Florida case to addcess-the mar-
ital rape exemption. In lire 1981 case of Florida V.
Smith, 11 the Fifth District held that no ‘tcanmon law’
exemption exists in Florida. Smith invnlvid spouses
who were living apart at the time of the alleged attack.
Although the Smith court explicitly stated that its
decision was based on alluding that noamnion law
spousal exemption exists in Florida (noun the theory
that the victim-wife had revoked her “imslied consent™
by obtaining a restraining order and filin*for a
divorce), it was nevertheless unclear whatier future
courts would limit Smith to separated spauses only’.
The Court of Appeals in its decision in tIHer adopted
a broad interpretation <ASmith, refusingto distin-
guish between spouses living together anithose living
apart, for purposes of eliminating the marital rape
exemption. Riderjoins a 1981 Massachusetts case,
Commonwealth v. Chretien,’- in expressixholding that
no “‘common law' marital exemption extss even in the
case of cohabitating spouses.

As in De Stefano, the Rider court fouiMUhat Sir
Matthew Hale's "'single statement, whichiands alone,
naked of citation to anyauthority judiciior other-
wise," provides no reasonable basis for theexemption,
Rider at 887. The court held that no con*non-law
spousal exemption had ever been adopted in Florida
The court hypothesized that even ifsuchan exemp-
tion had at one time existed in Florida tie repeal of
Florida's rape law and its replacement with a “sexual
battery' statute would have abolished theexemption
by “abrogat(ing) any common-law assumptions con-
cerning the crime of rape."” Rider at 888.

The court found that ‘“even if we were® assume
that a common law implied consent intenpousal
exception once existed and still exists...it does not
follow...that such consent can never be withdrawn ..."
Rider at 888. The court found that sinceaspouse may
terminate the marriage contract, she m» terminate a
‘term" of the contract, consent to sexualmtercourse.
The court noted that the husbands remedy for this
“breach of contract™ is in court, not in virfence against

fcont'd. on p. 5)
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his wife.*Finally, in refusing to adopt a common iaw
exemption, the court noted that when the validity of a
r- minion law doctrine is extremely dubious the court
V ntake into account societal changes in determining
whether to apply the doctrine.

The two Florida cases are the first in the country to
expressly find that a common law spousal exemption
was never adopted in their state. While the landmark
cases of Commonwealth v. Chretien and State of Sew
Jersey v. Smith1lseverely criticized the Hale Doctrine,
they assumed that it was part of the common law.
Thus, the Florida cases are extremely significant in
states which have no express statutory exemption, for
they suggest that when courts of such states adjudi-
cate marital rape cases they are not confronted with a
choice of applying or abolishing a legitimate common
law doctine, but rather of whether or not to adopt an
antiquated doctrine of dubious origins, one which is
incompatible with 20th century legal and societal con-
cepts of marriage and women’s autonomy.

Weishaupt v. Virginia

Weishaupt v. Virginia, involves a rape statute
which, like Florida’s, contains no express spousal
exemption. The Virginia Supreme Court held that a
“‘common law'" marital rape exemption does not apply
when there has been a defacto end to the marriage.
The court refused to decide whether a “common law"
exemption should be abandoned altogether, limiting
ts holding to the particular facts of the case before it.

In Weishaupt, the victim-wife had been living apart

om her husband and had not engaged in sexual
intercourse with him for almost a year prior to the
attack. She had not filed for or obtained a divorce,
order of protection or separation agreement. However,
she nad consulted a lawyer regarding a divorce and
was advised to wait until she had been separated for
one year before initiating divorce proceedings.
Defendant-husband's motion to dismiss the rape
indictment on the basis of a common law marital rape
exemption was rejected by the trial court. Defendant
was tried before ajury and convicted of attempted
rape. The Virginia Supreme Court affirmed the convic-
tion, holding that a common lav/ exemption did not
apply where, as in the instant case, the victim-wife had
clearly manifested her intent to end the marriage.

The Weishaupt court examined the history of the
‘common law”exemption and determined that Hale's
absolute™ exemption is not and never was English
common law. The court found that under English
common law a wife could revoke her implied consent
to sexual intercourse with her husband by obtaining a
conn order of separation. The Court found that a
written separation agreement entered by both parties
constituted a revocation of the wifes “implied con-
sent,” although living apart from one’s husband and
having filed for, but not having obtained, a divorce did
not.

f  Thus, under the Weishaupt court's understanding of
~nne English common law, the defendant in the instant
case could not be guilty of raping his wife. However,

the court found that both Virginia statutory law and
case law empower courts ‘to adopt from English
common law those principles that fit our way of life
and reject those which do not.” Weishaupt, at 12. It
found that Virginiaesses ‘suggest that ifa woman's
independent control over her property isproteeled by
law, then her independent control over Ser physical
person should likewise be protected.” Weishaupt, at
14.

The court also found that an absolute marital rape
exemption is inconsiitent with Virginia's no-fault
divorce law which requires spouses to live apart for a
specified lime without cohabitation before obtaining a
no-fault divorce. Since the law contemplates a volun-
tary withdrawal by either spouse from the marital
relationship, it “embedies a legislative endorsement of
a woman's unilateral right to withdraw an implied
e.;nsent to marital sex.”” Weishaupt, at IS Since a wife
has a statutory rightto make a defactowithdrawals »
from the marriage contract, it would be irrational lo
forbid her from revoking a “term" of therontract, con-
sent to sexual intercourse.

The court deemed “absurd” defendant-husband’s
contention that abandonment of the marital rape
exemption wou.d bedisruptive to marriages. “(I ]t is
hard to imagine hourcharging a husband with the vio-
lent crime of rape cau be more disruptive of marriage
than the violent actitself." Weishaupt, [219.

The Weishaupt coart refused to address the argu-
ment that a marital rape exemption should be aban-
doned altogether, and thus left open thequestion of
whether an exemption would apply if tbe spouses
were cohabiting at the time of the rape.

While Weishaupt does not go as far asDCstefano or
Rider, the majority opinion does reject the application
of the exempt ion where there has been a defacto end
to the marriage; it does not require tbe victim to have
obtained or filed fora divorce, separation or order of
protection. Thus, Weishaupt Lsan important step in
the right direction.

Conclusion

There has been significant progress inthe courts in
abolishing the marital rape exemption. Be Stefano,
Rider and woishauptoffer a basis to hope that courts
will no longer ¢ mdone rape.

Both the De Stefano and Weishaupt courts scorn-
fully reject the argument that marital rape prosecu-
tions will injure marriages by preventingreconcilia-
tion. As the Weishaupt court pointed out, it is the
husband’s violence, not society's recognition and pun-
ishment of that violence, which is destructive to mar-
riage. Weishaupt, at 19.

De Stefano, Weishaupt and Rider recognize that it is
time that rape lawsbe employed to protect women's
autonomy, a

The next issue ofthe Women's Advocate will present
an update on state statutory changes in the last three
years. For state-by-sratc summary of the exemption in
criminal statutes see NCOWFL%s Marital Rape Exemp-
tion Packet. Price $9.00for copying and postage.

(cunt®d, on p. 6)
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FOOTNOTES

" See NI'OWFL's Marital lla/M- Kiemiilion Purki-t which includes
a xtate- hY -state summary cf the exemption in criminal statutes.
I'rice; SUIH). _

- Stale v. Smith. 426 A.2d 08 (NJ. 1981); Stale v. Morrison. 426
A.2d 47 (NJ. 1981)
"Cummimnvalth v. Chretlen 417N.E.2tl 1200 (Mass. 1981).

*Stale n Smith, 401 so,20 1126 (Fix CI App. 5th DlsI 1981).
367388Y82d 506,121 Misc.2rl 113 (1983), Clearinghouse Nc

449 So0. 903 1984& Clearinghouse No. 36,890.
3158K2tl84 (1984), Clearinghouse No. 36.389.

*New York I'enul Law Section 130.00(4). New YorkY marital rape

exemption Is "partial." Under certain circumstances spouses are

defined xs 'not married" for purposes of the exemption, and
therefore certain husbands are N0t granted immunity for the

SUBSCRIPTIO

rape of their wives. New York IVnal Law 130.00(4) defines "not
married' as spouses who are living apart pursuant to *(i) order
issued by a court of competent jurisdk'tinn which hy its terms or
in its effect requires such living apart, or (ii) decree* or judg-
ment of separation, or (iit) written agreementofseparation ...
which contains provisions specifically indicating that the actor
may he guilty of the commission of a crime for engaging in con-
duct which constitutes an olTense prescribed by this article
against anil wuhnul die consent of the female.*

* New York Penal Law §1311.00(4)(b)(i); see note 8.SUPM.

W=*|T|he husband cannot lie guilty of rape commuted hy himself

ulpon his lawful wife, for by their mutual matrimonial consent
and contract the wife hath given up herselfin this kind unto her
husband, which she cannot retract... (I|n marriage she hrth
iven up her body to her husband... .* 1Hale. Pte.vntj the
[OWN 628-29 (1736). This statement, known as Hale's Doctrine,
first appeared in a treatise (not a case) written by Lord Mat-
thew Hale, a 17th century English jurist. Lord Hale provided no
supporting authority for hexstatement, and this lack of author-
ity wxs subsequently criticized hy several English justk-es.
" See footnote 4. supra.

n See footnote 3, supra.

11 See footnote 2, supru. *
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MARITAL RAPE

Statistical Information _ A
in 20 states and D.C. hushand's can be prosecuted for raping wives
in 26 states ?rosecut|on,|s possible only if they are living apart
or have filed for separation or divorce , _
105-14% of all married women are victims of marital rape (David

inkelhor, family Violence Research Program, University of Mew

ampshire: based on studv conducted in”Boston and San” Francisco)
o{ all marital rapes involved battering (same reference as
e
9

cases studied in California over a two year period, 25% of

ses were dropped and 87% of the remainder were prosecuted and
resulted in convictions. (same reference) indicating that marital

rape cases.are not frivilous complaints brought by vindictive

wives seeking to ?am leverage in divorce proceedm?s,_etc. _ _

no more than 100 to 200 cases are prosecuted annually in California
and less than half of those go to trial (Steve VTh.ite,” former Executive
Director of the California. District: Attorney's Association) ,
20% of battered wives are forced to have sex as Bart of the beating
or as a secmel to it (Family Circle, January 1979; "Legal Rape"

by Mortop and Hunt)

during the period April through June 1984, 15 of the Network's
20 member programs reported 96 instances of marital rape (statistics
compiled by ANDVSA from information submitted to the CDVSA)

Arguments , _ , , _
marriage |m_EI|es the right to sexual intercourse: a marriage
contract, like any other contract, is an agreement between 2
consenting peoPIe; forcing one's wife to engage in sex violates
th.e. concensual aspect of that contract
there are remedies available through existing. assault laws: all

ult" their victims; rape is a crime different than

rapists "assa
assault o , _
marital rape isn't as serjous as stranger rape: it may he more
traumatic because of the betrayal of tifust and maY be more serious
because of the perpetrator's constant access to the victim
marital rape v/ould be difficult to prove: . the difficulty of
prosecution should not determine what a crime is; stranger .rape,
incest, and child abuse are also difficult to prove
the penalty should not be the same as for stranger rape. the
lationship of the Rerpetrator to the victim, as in incest and
ild abuse cases, should not be a reason for "“termining this
be a less serious crime
Alaska l[av;

Y,

Current a husband can be charged with rape only if the couple
were living apart at the time of the rape OR serious physical

injury resulted from the rape

note: it is important to make the distinction between physical
and sexual assalilt

Network position: reintroduce the 1984 SB528 with bottom line position
that the penalty for marital "ape be no less than that for stranger

rape
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Prior to his July, 1981 death, Jose Mercado accumulated $16,713
in hospital Dbills. Neither he nor his separated wife had
insurance to cover the expenses, so a collection agency hired by
the hospital sought to obtain the money from Isabel Mercado.

Isabel Mercado had taken the position that she could not be held
responsible for her husbandl3 bill since they had been separated
and financially independent for several years.

In its decision in the case, No. A3960-83, "National Account
Systems v. lIsable Mercado," the court agreed that "we cannot
regard the marriage viable at the time of Jose's hospitaliza-
tion. Certainly the couple was not a financial unit at that
time. "

Douglas R. Smith, Isabel Mercado's lawyer, told The Newark
Star-Ledger that the courts are increasingly "recognizing that
women as well as men have equal responsibility.”

Smith said the decision will benefit those couples who did not
get a legal divorce because of moral, ethical, religious or
financial reasons even though for all practical purposes they
are divorced.

Pennsv* vania governor vetoes 3pou3dal rape bill.

Governor Thornburgh vetoed a bill that would have made Spousal
rape illegal in Pennsylvania, saving that the measure
constituted an invasion of marital privacy, and could be invoked
capriciously by wives to pressure husbands during divorce
proceed!ng3.

SB 1137, which unanimously passed the Pennsylvania House and
Senate in early October, would have removed a section of state
law that says a person cannot be charged with raping his or her
spouse.

Current law provides that a person other than a victim's spouse
can be charged with rape and sentenced to a term of up to 20
years for a conviction of the first-degree felony, if he or she
has intercourse with the victim by forcible compulsion or the
threat of forcible compulsion, or if he or she has entercourse
with a victim who is unconscious or mentally defii 1

From the State Capitals
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Under provisions oi SB 113'/, the only legal difference between a
rape committed by a stranger and a rape committed by a spouse
would be in the name of the crime; a convicted spouse would be
found guilty of "spousal sexual assault.”

In vetoing the measure on October 5, Thornburgh said that "with

this bill we would be entering the privacy of the home and the
sanctity of an ongoing marriage to allow spousal prosecutions
for sexual conduct.” He added that "certain evidentiary

considerations are necessary to deter frivolous and capricious
use of such a law."

Th'-rnburgh failed in efforts to have the state Senate add a pair
of amendments to the spousal-rape bill that would have required
the victim spouse to report the rape within 30 days of the
incident, and to show physical evidence of abuse. The governor
felt the amendments would prevent wives from misuse of the
spousal-rape charge in divorce proceedings.

However, the measure still enjoys strong support in the state
legislature and there is a possibility the legislators will
attempt to override the veto when they next meet in
mid- November . An aide to Thornburgh said "there is every
indication the legislature will take it up when they come back."
The Pennsylvania House and Senate would have to approve the bill
by a two-thirds vote to override the veto.

Women's activist groups, such as the Pennsylvania Coalition
Against Domestic Violence, and Women Organized Against Rape,

lobbied hard for the bill and continue to support its enactment
as part of a nationwide trend toward criminalization of spousal
rape. Lynn Marks, executive director of the latter group, said

that since Oregon ratified the first spousal rape law in 1978,
18 other states have changed their rape laws.

Earlier this year, a Florida Appeals Court issued a landmark
decision sentencing William Rider to 14 years in prison for
raping his spouse while living with her (see From the State
Capitals, Women and the Law, September, 1984).

The Virginia Supreme Court recently reversed a 1983 Circuit
Court conviction of a Norfolk man found guilty of raping his

-g-g.traag-ej .wife.

From the State Capitals
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The state Supreme Court earlier this year had issued a landmark
marital rape ruling in a separate ease. That ruling, known as
the Weishaunt decision, affirmed the conviction of a husband
for attempted rape of his estranged wife and outlined several
elements necessary for such a conviction.

In its recent 5-to-2 decision in the Norfolk case, No. 8319&8,
"Kiser v. Commonwealth," the court held that although the state
met two of the criteria set forth in the earlier decision — the
parties were living apart and the wife had refrained from
voluntary sexual intercourse wAth her husband -- the state
failed to prove that the wife acted to legally end the marriage.

"It is apparent that the wife subjectively considered the
marriage fractured beyond repair when the parties separated,”
the majority opinion written by Justice A Christian Compton
stated. "Nevertheless, we cannot say that this subjective
intent was manifested objectively to the husband. . . . The
evidence fails to show beyond a reasonable doubt the wife
conducted herself in a manner that established an actual end to
the marriage.”

Dissenting from the majority opinion, Justice John Charles
Thomas noted that the Weishaupt decision, which he wrote,
required only that the wife "make manifest to an objective
observer her intent to terminate the marital relationship.”

"The majority opinion [in the recent case] works a subtle but
important change in the perspective from which the fac's are to
be considered,” Thomas said. "This change is apparently
designed to make it more difficult for a wife to establish the
predicate necessary for conviction in a case of spousal rape.”

Jacqueline G. Epps, a senior assistant state attorney general
who argued on behalf v.f the state in both cases, said the recent
decision "restricts the application of Weishaupt because it
imposes an additional requirement on the wife to manifest her
intent to end the marriage to the husband. It will serve to
confuse commonwealth's attorneys and make it more difficult to
prosecute these kinds of cases in the future.”

Pennsylvania strikes down sex-based auto insurance.
In a landmark ruling based on the Pennsylvania Equal Rights

Amendment, the state Supreme Court has asserted that insurance
companies Cannot base their automobile nsurance rates on Sex.

From the State Capitals



DAY CARE: AN URGENT PROBLEM
(n» t<lfroit, > 2)

for collaborative workplace improvement projects. The
centers are a part of the Empire State Day Care Cor-
poration, a non-profit entity that is charged with gen-
eral oversight for the New York State centers. Centers
receive astart-up grant of $19,500 for a 30-child cen-
ter plus $300 for each additional child. Employees pay
between $45 and $05 per week, depending on their
income. Services are provided to infants and children
of pre-school age, low income working parents paying
according to the State fee schedule for all publicly
funded center based care. This is a model that other
states might look at in addressing the need for
increased child care services.

Ifwe are concerned about the survival of the family,
that children’s rights be protected and that children
he cared for in a safe and wholesome environment,
greater atttent.ion must be given to the way in which
this country responds to the dilemma of curing for its
children. The government, private sector and labor
mustjoin together to find ways to make more funds
and resources available to increase the availability and
accessibility of quality child day care, n

MARITAL RAPE EXEMPTION:
A STATUTORY UPDATE

by Joanne Schulman, Staff Attorney, NCOWF
and Monica Rickenberg, Leg | Intern, NCOWF

As of*January, 1984, 28 states still expressly prohib-
ited prosecution of husbands for t..e rape of their
wives if the parties were living together at the time of
the rape. Twelve states still expanded the marital rape
exemption to cover unmarried cohabitants, i.e.,
barred or limited prosecution of a man who rapes the
woman he is living with, if he is not legally married to
her. Eighteen states have abolished the marital rape
exemption and permit prosecution of husbands for
wife rape in all or most cases. For a state-by-state
breakdown, see NCOWFL's Marital Rape Exemption
Packet (Price: $9.00).

These numbers do not reveal the progress that has
been made over the last two years in eliminating the
marital rape exemption from criminal rape and sexual
assault laws. While state legislatures have been slower
than courts in rectifying these discriminatory laws,
legislatures have been responding to the public’
demand for change. The following is a review of the
legislative changes in 1982, 1983 and the first half of
1984:

California established a separate crime of spousal
rape in 1980. Penal Code §262. fhis spousal rape law
originally required that the victim-wife report the rape
to a law enforcement agency within 30 days. In 1983,
this reporting time period was extended to 90 days.
However, there is no reporting requirement under the
‘sstranger rape' statute, Penal Code §261. Thus, wives

—r

are still not receiving the same treatment and protec-
tion afforded other rape victims.

In 1983, lllinois abolished the exemption for marltal
rape in “aggravated criminal assault" provided the
assault is reported to law enforcement within 30 clays.
lll. Rev. Stat. 1983Supp., Ch. 38, Sections 12-18(c), 12-
14. This is a very minor improvement since the exemp-
tion is only abolished with respect to the most severe
form of rape. Theexemption remains applicable to all
other sexual offenses irrespective of whether the par-
ties are separated or have initiated divorce proceed-
ings. It is an “absolute bar" to the prosecution of bus—
bands for the rape of their wives.

Indiana law provides that a husband can be prose-
cuted for raping his wife if the parties are living apart
at the time of the rape and a petition for annulment,
divorce or separation has been filed. In 1983, Indiana
amended its law so as to terminate the spousal
exemption upon the filing of a petition for an order of
protection. While this does not constitute major prog-
ress in abolishing the marital rape exemption, it does
provide some much-needed protection for battered
wives who often do not have the funds to hire an
attorney in order to file for a divorce, or cannot obtain
legal services assistance because of funding cutbacks
in those services. -

Kansas provided battered ami raped wives with a
major victory in 1983. The marital rape exemption was
entirely eliminated from the crime of rape. K.SA §21-
3501, 8502. However, a limited spousal exemption still
rema us in the crime of "indecent liberties with a child
under sixteen years of age,” but ends if the (underage)
spouses are living apart or have initiated some form of
legal nrlion to end the marriage, including seeking an
order 0 ’protection. K.S.A. §21-3503.

In 1981 Louisiana took a small step by eliminating
the marital rape exemption From their most severe
rape offense, ‘aggravated sexual battery.” L.R.S.A.
B14.43.2. However,a m. rilal rape exemption remains
applicable in all other sexual offenses, and only ends
when the parties are separated pursuant to a court
order.

In 1983, Norik Dakota, like Illinois and Louisiana,
abolished its spousal rape exemption in first degrcf
rape (“Gross Sexual Imposition™), but left the exe. .p-
Lion intact in all other sexual offenses. ND.CLA. §12.01-
20-01, 02, 03-12. However, unlike Illinois and Louisi-
ana, the North Dakota statute includes a “voluntary
social companion' exemption. This type of exemption
applies if the defendant and victim were ‘voluntary
social companions' at the time of the rape and the vic-
tim “at any time previously™ permitted the defendent
‘sexual liberties." N.D.C.A. § 12.01-20-03:3. The ‘volun-
tary social companion' exemption, also adopted by the
Model Penal Code, is broader than the traditional mar-
ital exemption because it does not require a legally
valid marriage. Instead, the exemption may cover mar-
ital rape, including marital first degree rape (on the
theory that these are also voluntary relationships),
cohabitant rape, and date rape. Thus, because the =
Voluntary social companion' exemption was retained,
North Dakota’ deletion of the spousal exemption may
amount to no significant change. ALY

. Oklahoma amended its statute so that, effectj /&E*

.(ami.onp. &)



MAJHTAL RARE: A STATUTORY UPDATE
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November 1, 1984, the marital rape exemption will
terminate once the parties are living apart, or one
spouse has initiated legal proceedings to end the mar-
iiage, including petitions for orders of protection.
Thus, it will be possible to prosecute a husband for
rape of his wife even if the parties are living together
at the time of the rape, prowled a legal action has
been initiated. O.S.A. Title 21 § 1111(13), amended by
Sec. 1, Ch. 41rO.S.L. 1983. These amendments consti-
tute a major change in Oklahoma law. Prior to the
amendments, Oklahoma's marital rape exemption was
“absolute™: a husband could never he prosecuted for
rape of his wife, even when the parties were separated
pursuant to a court order.

Like Oklahoma, Texas amended its "absolute”
exemption in 1983 to permit prosecution of husbands
for rape of their wives once the parties are living
apart, or where one spouse has initiated legal proceed-
ings to terminate the marriage. Tex. Pen. Code
§22.011(c). The Texas 1983 amendment also abolished
tlie prior law’s expanded "cohabitor exemption" that
hai red prosecution of a man for rape orthe oman
with whom he was living but to whom he was not
legally married. Texas will no longer extend the mari-
tal "'right” or privilege of wife rape absent a legally
valid marriage.

In 1982, Wisconsin abolished the marital rape

exemption in its entirety. NV.SA §940.225(6) (effective
May 1, 1982). Like New Jersey’s, Wisconsin's law now
expressly and affirmatively provides that “MARRIAGE
NOT BE A BAR TO PROSECUTION. A defendantshall
not be presumed to be incapable of violating this sec-
tion because of marriage to the complainant.” Wise.
Stat. Ann. §940.225(6). This express and affirmative
elimination of the marital rape exemption is prefera-
ble to merely deleting the exemption from the statute.
The New Jersey-Wisconsin method does not leave open
to question (or litigation) whether the alleged “com-
mon law”exemption (Hales Doctrine) applies once
the statute becomessilent as to a spousal exemption.

In 1983, Wyoming amended its law and eliminated
the marital rape exemption from first and second
degree sexual assaul Wsyo. Stat. §6-2-301, 302,307.
Unfortunately, the exemption was left intact in Wyom-
ing's third and fourth degree sexual assault statutes.
Wyo. Stat. 86 2-304,305.

Conclusion

These ten states show that stale legislatures are
gradually responding to battered wives’need for and
right to the equal protection of the law. However, since
1982 only one state, Wisconsin, has entirely rid its laws
of the marital rape exemption. Analysis of the lypes of
changes made in these ten states shows that few legis-
latures are willing to accept a wife’s absolute right to
control her bodily integrity and to live free from her
husband’s violence. Q

BOOKS, PERIODICALS AMD ARTICLES OF INTEREST
TO WOMEN'S ADVOCATES

beyond the Myths—The Families Helped hy the AFDC
Program, by Barbara Leyser and Adele M. Blong, Center
on Social Welfare Policy and Law, 95 Madison Avenue,
New York, NY 10016. $1.75 each.

The word welfare, to many, bears a load of negative
connotations, most of them based on inaccurate per-
ceptions such as (1) there are large numbers of welfare
cheats, (2) eligibility requirements are lax, and (3)
mothers are having children just to get more AFDC
money. These myths are exposed in this valuable book-
let by facts, research findings and statistical data com-
piled I>vvarious government agencies. For example:

Myth:Once on welfare, always on welfare.

Fact: Nationally, halfof all AFDC cases remain open for
less than one year.

Mytlr. TIxe large federal budget deficit is due to spending
huge sums on AFDC programs.

Fart: Total AFDC expenditures in 1982 represented
about \% of the total federal budget for that year.

Myth.-The welfare rolls are full of able-bodied adults
who could work but won't.

Fact: The overwhelming proportion of AFDC recipients
arc children, while most of the adults receiving
AFDC are single parents with multiple obstacles
to employment. Despite this, many of them do
work.

These and many other similar misconceptions are
documented in this booklet together with the true facts

and the figures to support them, furnishing u valuable
corrective to our society’s misunderstanding of poverty
and poverty programs, h

The Battered. Woman Syndrome, by Lenore E. Walker,
Springer Publishing Company, New York, 1954.2<2 p;*
$21.95.

This book Lsthe result ofa three-year research pro-
gram at Colorado Women's College, Denver, Colorado in
which 400 battered women in the Rocky Mountain
region were intensively studied to identify key psycho-
logical anti sociological factors comprising what the
author calls the ""battered woman’ syndrome."

Of particular relevance to advocates are the discus-
sions of the impact of violence in the home on children,
the problems inherent in custody and visitation issues
for battered women, and the unsuitability of mediation
for battered women. Dr. Walker reviews the psychologi-
cal and sociological literature on the emotional, behav-
ioral and physical problems encountered in the child-
ren. And she discusses the use of the children as a
weapon by the batterer.

The study concludes that the only effective way fora
battered woman to end the violence is to leave the vio-
lent situation. The study states “the mediation and con-
flict resolution approach, so successful in other adver-
sarial areas of the law, serves only to reinforce men’s
violent behavior.” (p. 137). » e .
(conl'dL on p. 6)
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ethat juries are reluctant to send a husband to
prison for 20 years.and brand ~hirn forever as -t
a rapist.. 09 "fW:

Greta' Rideout was&the first” woman'to'”:
charge a husband with rape while they were-'i
married and living together. John Rideout’
was acquitted in S'Tem,.Ore., but the couple
later divorced and . deout' pleaded guilty to
subsequently forcing his"way into his ex* —~
wife’s apartment.-: Jfy

' “Those were the dark',agw,.before’ Greta v
became a sacrificial lamb, said Laura X, 98'
who founded the NationalClearinghouse on '\'
Marital Rape in'Berkeley, Calif,, and took
her.last name to.signify the “anonymity" of:
women throughout history.

Oregon was *the third state- to allow*
prosecution of husbands for raping their '
wives. Husbands now can be prosecuted in 20 -,
states and the District of Columbia, accord-
ing to the clearinghouse, "+?- |

In another 26 states, including Pennsyl-
vania, New York, Ohio and Michigan, prose-
cution is possible only if-the man and woman e
are living apart or have filed for separation’
or divorce. Four states, Alabama, South
Dakota, Vermont and West Virginia, do not
recognise marital rape as a crime.

. Pennsylvania’s legislature is considering a
measure to toughen its'law to apply when
husbands and wives live together. The bill,
which has-twice failed to gain approval, has
passed the state House ,and is. awaiting
action in the Senate,, although it will die
unless it comes up for a vote soon"." "'

Carol Coady, a'lobbyist pushing for pas-
sage of the bill, said part of the battle has
*been «getting across™the- idea -tfaatTapg -does-:
not have to be by a stranger. -r =

“The act of rape is. never sex; it’s always
an act of violence,”, she said. “It doesn’t
matter that the man has the title of husband
— rape is rape. That’s hard to convince some
legislators."

Marital rape carries a special
trauma for women, she said.

"When you are raped by a stranger, you
have to live wh* the memory,” she said.
"When you are raped by your husband, you
have to live with the rapist.”",-"’

David Finkelhor, associate director of the
Family Violence Research Program at the
University, of New Hampshire, said the.
mental damage can be profound. T

“It stems in part from betrayal: a woman
thought this man she married was going to
love and protect her and-have her best
interests at heart,” he said. “She trusted him
in a very intimate way, and he violated that
trust."” . ! \Y/

Finkelhor estimates as many as 10 percent
to 14 iircent of all married .women are
victims of marital rape, based on studies in e
Boston and San Franc:" >co. And he says that
of 50 women he studieu who had been raped
by their husbands, almost half suffered
battering rapes.

"One of tie misconceptions about’marital
rape is that people imagine it’s a marital tiff:
He wants to have sex; she doesniri he wins,
Finkelhor said. “In fact, in a lotof marital

mental

rapes, it's heay duty stuff — knives a"i

_ guns and blackj icks and bruises and injuries

and terror.” .
One victim said her husband started, to
assault her a year after they were married
and the beatings continued for.years, culmi-
nating in  v*ne in front of their 2-year-old
son. o

“He beat me up for a half hour for
burning the eggs,” she said. “He ripped off
my pajamas in one pull, beat me up and told
me if 1 didn't do what he said, he was going
to kill me and kill my son."

She said he raped her 12 more times in the
-ix -weeks before she'moved out. They
eventually divorced, and "it took me a long J
time to get over it. | had a hard time for a |
while trusting guys.”

Finkelhor said the brutality makes itl
possible to obtain convictions in many cases,!
despite opponents’ claims that juries arel
reluctant to take one side’s word overj
another.’

Finkelhor studied 39 cases in California!
over a two-year period, and while about c»e-fl
fourth of the cases were dropped, the convif

CUSTr*=
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Marital rape: Legislatures and courts move Iin on abusive'mates

I Continued fromPage J-i

i he said.

I Marion Rider of Miami,

Jwhose husband was found

i guilty last month of raping

)ger, said aftenvard that she
ishes other abused women
ould f.le .charges against
eir husbands.

“l hope they have the coui-
age to do what is right,” she
said.

Oregon Charles

lawyer

We°§§io?.HEE§§§f“' preseeutians;

"l don’t want to say .that a
*husband has' a right to rape
his wife. That’s reprehensible,
criminal, But it should not be
rape,” he said. “Rape is a
stranger' assaulting a woman
and forcing sex. It’s more
serious than a husband who
has had sex for years forcing
sex. | think jurors think that
way." '

Pennsylvania State Rep.
Lois Hagarty of Philadelphia,
a former assistant district at-
torney, said she voted against
her state’s bill because

. “lyj;--forced sexual intercourse is
don’t feel that, in a marriedV:athe physical violence that ac-

Burt, who SitHaden. JYe.there .ogqce ~Acompanies it,” she said. “Our

,deout six .years a$o, thinks
,-the law should be changed so
lithe crime is not c*lied rape
Land the.penalty W not so
I'severe. That couh’ lead to

. . 7 .
&When you are raped by a stranger, you
have to live with the memory. When you
are raped by your husband, you have to
live with the rapist 9

— Carol Coady

assault laws cover that."

Not only are more legisla-
tures passing laws, but the
quality of their debate has
improved over the years, sup-
porters say, It. Oregon, the
debate, was “reasonably
crude™ at times, said Oregon
prosecutor Sandrock.

,“I see a greater willingness
toldebate on the merits,” he
said, “as opposed.to the tradi-
~Uiorial and Neanderthal atti-
If&.tudes about phony, complaints'

,.has been consent to Inter-
» course, that the nature of the
. crime is the same as rape."
“What (married) women
are really objecting to in

andrYftVhat's~the' state,'doing
JO AU tedi, fI/CENAf oo, o f %

Passing laws is just the
start, though, said researcher
Finkelhor. Doctors and coun-
selors need to be more aware
of the problem, he said, and
prosecutors should apply the
laws more.

“Passage of the law is fine,

* but it’s out of the hews in a
week," he said. “Prosecutions
serve a very important con
sciousness-raising function."

Yet even some supporters
believe the Rideout prosecu-
tion still is impeding marital-
rape legislation in many
states by raising fears of an-
other media nrcus like the
one created in ,iat case.

"As | have gone to these
various other, states, the Ri-
deout case is a question that
comes up,” said Sandrock.
"They all want to avoid the

*Vspectacle of Rideout.” , t

.siVyMany, .though, believe the

mincase brought, the subject out¢

up to sexual abuse at home,

“The Rideout case wa
really a watershed,’’ said Fir
kelhor. “Whatever happene
in that case, it was a powerfu
eye-opener to a lot of people.

The Rideouts have disai:
peared from public view. Ore
ta Rideout has moved frrn
the Northwest and works o-
newspaper and goes to schoo:
but she “has not gotten ove
it,” said lobbyist Coady, whi
Spoke to her recently. "5h
refuses to talk publicly."”

John Rideout has worker
as a cook in restaurants in the
Salem area, but it is hard tc
find jobs, said defense attor
ney Burt.

"John and Greta were r.oi
bad people,” Burt said. “The}
were nice young people. An
other.'-time, another place
they were;the kir.d of Kids
you’d like, to knew. They
were. good-looking young-

the,..closet/and.mave, other;\/* sters,;;brigh~i This thing just

. got.overwhefming,"
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EXPANSION OF THE MARITAL RAPE EXEMPTION

.12 states have expanded this marital "privilege" or "right" of rape
to unmarried cohabitants, (hereinafter referred to as "cohabitors")
e.g., "the exclusion shall be deemed to extend to? persons living . as
man and wife, regardless of the legal status of their relationship.
Rev. Code of Montana, §45-5-5-6(2)£}.

Additionally, 5 states, have also provided a partial
"voluntary social companions" (thereby, to an extent,
"date rape"):

Alabama - Crim. Code §13A-6-60(4) (exemption extends
to cohabitors).

Connecticut - Pen. Code 8§53a-67 (b) (cohabitation s
an af)f|rmat|ve defense, except to first degree
rape).

exemption to
legalizing

Delaware - Code Ann.' 8772 (b) (exemption for
cohabitors in sexual assault and sexual
misconduct); and Code Ann. 3764 (2) (exemption,
in first dégree rape where defendant was victim's
"voluntary Social compapion” on the occasion of.
the crime” and victim had previously permitted him
sexual contact, OR defendant caused serious
physical, mental or emaotional injury).

AHawaii - Rev. Stat, §707-730£]1) (a)(i).. Exemption in
first degree rape where victim was defendant's
"voluntary social companion who had within the
previous ‘thirty days permitted him sexual
Intercourse; n,o] antary social companion”
exemption does not apply if defendant inflicts
"Serious ood,Hg injury.” No exemption in
second or third degree rape.

lowa - Code Ann. 8§709.4 (cohabitors exemption in third degree
Sexual Abuse; no exemption in first and second
degree Sexual Abuse).

Kentucky - Rev. Stat. Ann. §510.010(3) (exemption
extended to cohabitors; marriage defined as
"persons living her as man and wife

re?ardles f 1 al status of their

tOt
dless 0 ?
reTationship.”)

or
et
he Teg
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MARITAL RAPE LITIGATION

The following pleadings and materials are available from NCOWFL
unless asterisked. ~If asterisked, they are available from
IClllelanrfl)nI hoG%SG%Sfor Legal Services, 407 S. Dearborn, SU|te 400, Chicago,

FLORIDA
1. State Florida v. Larry

of Sm |h 401 So. 2d 1126 (Fla. App.1981),
appeal of %Iefendant-husbandls ? tr
e
t
1

| ‘motion to dismiss the charge of

la

sexual battery on the grounds that the criminal statute codifies a
pre-existing “common Iaw mar| al exemption. Defendant's mottcn was
granted Jorder dated Ju 980 )[ he State a%)ealed the lower
court's dismissal of sexu al b tery charge. e Florida District
Court of Appeal, F|fth Dlstrt t, held t at no exemption existed ini
Ftlorctjda, reversed the trial court's order and held that hushand must
stan IS wife,.

ecision,

trial for rape of his
| does

Florida Court of Appeal, Fifth District De
holding that Florida's. sexual battey statute

not incorporate a marital exemp ion.” The cou t
reviewed at Ient?th the New J ersey Supreme Court
decision in Stale v. Smith, 426 A.2d 38 (1981)
and relied heavily on the New Jersey court's
reasoning. The Florida court noted that sexual
battey Is a crime of violence, not sex.
Additionally, the court Pomted out the absurdity
0f def ndant-husband's claim under the current
sexual battery statute, which prohibits the
nonconsensual sexual conduct between persons of
the same or different sex. ~"In Hale's time,

a man could not be the victim of rape but under

section 794.011, Florida Statutes, he can be.
It is inconceivable th t a husband would accept

the ar ument trat 5{ marriage he ccnsented to the
conduct define! in the sta t te if inflicted upon
him Lv force or violence." 4 1 So 2d 1129,
Clearinghouse No. 31,552,

(b)  Amicus Brief of the National Center on Women
and Family Law, Inc., and Central Florida Leg al
services, Inc., arguing that the exclusion o
married women from” the protection of the






EXPANSION OF THE MARITAL RAPE EXEMPTION

-12 states have expanded this marital "privilege” or "right" of rape
to unmarried cohabitants, (hereinafter referred to as "cohabitors”)
e.g., "the exclusion shall be deemed to extend to persons living  as
man and wife, regardless of the legal status of their relationship.
Rev. Code of Montana, §45-5-5-6(2ﬁ.

Additionally, 5 states* have also provided a partial
"voluntary social companions" (thereby, to an extent
"date rape"):

Alabama - Crim. Code 8§13A-6-60(4) (exemption extends
to cohabitors).

Connecticut - Pen. Code §53a-67§b) (cohabitation s
an aShrnwat|ve defense, except to first degree
rape).

Delaware - Code Anri.' 8772 (b) (exemption for
cohabitors in sexual assault and sexual
misconduct); and Code Ann. 2) (exemption,
in first degree rape where defendant was victim's
"voluntary Social companion” on the occasion of
the crime” and victim had previously permitted him
sexual contact, OR defendant caused Serious
physical, mental or emotional injury).

exemption to
legalizing

o~
—

MHawaii - Rev. Stat. 8§707-730(1)(a)(i).. Exemption in
first degree rape where victim was defendant's
"voluntary social companion who had within the
previous ‘thirty days permitted him sexual
Intercourse; "voluntary social companion” .
exemption does not apply if defendant inflicts
"Serious bOdJ% injury.” No exemption in
second or third degree rape.

lowa - Code Ann. 8§709.4 (cohabitors exemption in third degree
Sexual Abuse; no exemption in first and second
degree Sexual Abuse).

Kentucky - Rev. Stat. Ann, §510.010(3
extended to cohabitor
"persons living to?et
regandMss_of the Teg
refationship.")

) (exemption
marriage defined as
man and wife

S
status of their



Maine -

§252.3 ("voluntary social companion”
nse to prosecution for Rape as Class A
e

v. Stat. Ann. Title 17-A 8252.2
ime; exemption reduces to Class B crime).

Re
(cghabltaUOn as an affirmative defense)
an
defe
crim

Minnesota - Stat. Ann. §609.342 (1979) (exemption for

cohabitors In statutory rape, and cases where

victim is mentally or physically disabled).
Montana - Rev. Code 845-5-506 (exemption extended

to cohabitors).

*North Dakota - Code Ann. 8§12,01-20-03:3 ("voluntary
social companion” exemption to Class A
Felony of "Gross Sexual Imposition" reducing
crime’ to Class B Felony, Exemption applies
if victim has "at any time previously’
permitted defendant ™sexual liberties".)

Pennsylvania - Stat./Ann., Title 18 83103 (exemption
] extended to cohabitors).

West Virginia - W. Va. Code §61-8B-1(2) (cohabitor .
exemption: marriage defined as including
"nersons living to?ether as man and wife
re?andless_of the Teqgal status of their
refationship”) , and 861-8B-3(a) (iii).,
"voluntary social companion” exemption to
first degree Sexual Assault.
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CIearrn%house for Legal Services, Dearborn, Suite 400, Chicago,
[Tinois 60605
FLORIDA
1. State of Florida v. Larry Smith, 401 So. 2d 1126 (Fla. Apg 1981)
appeal of defendant-husbandls pretrial motion to dismiss the charge o
sexual battery on the grounds that the criminal statute codifies a
pre-existing “common law" marital exemption. Defendant's motjon was
granted éorder dated July 30, 1980} he State a Realed the lower
court's dismissal _of the sexual battery charge. e Florida District
Court of Appeal, Fifth District, held that no exemption existed in
FI rida, reversed the trial court's order and held that husband must
sta d trial for rape of hrs wife.

*(a) Florida Court of Appeal, Fifth District Decision,
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MARITAL RAPE LITIGATION

The following pleadings. and materrals are available from NCOWFL
unless asterisked. If asterisked, 4076% are available from

holding that Florida's sexual battery statute does

not intorporate a marital exemption.” The court
reviewed at Length the New Jersey Supreme Court's
decision in Stafe v. Smith, 426 A.2d 38 (
d relied heavily on the New Jersey cour
soning. The Florida court noted that
tery s a crime of violence, not sex.
ditfonally, the court Pornted out the absurdity
efendant-hushand's claim under the current
al battery statute, which prohibits the
onsensual sexual conduct between persons of

(o I =il =

ifferent sex. "In Hale's time,
not be the victim of rape, but under
section 794.011, Florida Statutes, he can be.
ceivable that a hushand would accept
the argument that Dby
conduc defrned the
him by for*e or Ier&r3

olenc
Clearinghouse No. 31,55

Amicus Brief of the National Center on Women
and Family Law, Inc., and Central Florida Legal
Services, Inc., arguing that the exclusion o
married women from the protection of the

b
ah
at marriage he consented to the

In statute rf nflicted upon

Vi g d 1129,



criminal law when the}; are raped or sexually
battered by their husbands is a denial of
equal protection.

(c) Initial Brief of Appellant State of Florida,
arguing that Florida's sexual battery statute,
which codifies the crime of rape, makes no
mention of a d?es_not include a marital

nd
exemption. The legislature in repealing
the rape statute and enacting the
sexual battery statute did not preclude

charging a husband for the forcible sexual

battéry of his wife.
2. State of Florida v, William Rider, 449 So.2d 903 (C.A.3d Dist.,
1984). APpeaI b% the State of Florida from trial court's dismissal of
sexual battery charge against husband. Trial court's dismissal based

upon hushand and wite living together at the time of the rape. _
Distric' court finds that no madrital rape exemption'exists in Florid

! . | . . a,
and reverses trial court's dismissal, with directions to reinstate the
prosecution.

(a) Florida Court of A(Ppeal, Third District
Decision, 449 So.2d 903 (1984) holding that
Florida's sexual battery statute does not

incorporate a common law marital rape

exemption even when the spouses are living .
together at the time of the assault and neither
party has initiated a divorce action, obtained a
protective order or entered into a separation |
agreement. The court criticizes the Hale doctrine
ar. i expressly finds that .o common_law exemption
to rape ever existed in -xorida. The court
relies on State v, Smith, 401 So.2d 1126 (5th
DCA 1981) , and rejects any distinction based upo
the fact that the parties  were living together a
the time of the assault. The court "goes on to find
even assuming a common law exemption “existed In
Florida at one time_ the legislature's repoal and
replacement of the Florida Tape statute with a
?ender-ne_ut_ral sexual battery statute was "more
han sufficient to abrogate any implied consent
upon which a common law interspousal exception may
be based." Clearinghouse No. 36,890.

(b) Brief of Appellant, State of Florida, arguing
that the repeal of Florida's rape statute and
enactment of the sexual battery statute indicate
the legislature's intent to abolish any marital

9.

n
t



rape exemption. Reiterates the arguments in

State v. Smith, 401 So.2d 1126 (1981). Addresses
the argument that, absent a marital rape exemption,
droves of "vengeful wives" would threaten or bring
unfounded rape “charges against their hushands in
order to (t;et better divorce settlements. The state
points ouf that this "floodgate argument" is highly
unrealistic given the emotional and societal ?ressure
on rape victims which discourage disclosure of |
sexual violence, the traumatic nature of rape trials,
the speC|aI,d|ff|cu|ty interspousal rape victims
would “have in proving the absence of consent and the

reluctance of police  and prosecutors to interfere in
"family matters" which discourages victims of spouse
abuse from seeking legal remediges. _ State argues that
Griswold v. Conneécticut, 381 U.S. 749 (1965)"
recognized the right of married persons co freely
make” choices concerning their home lives, and that
there is no analogous “'freedom" to sexually batter
one's sPouse. _Griswold concerns both spouses* _
interest in privacy, whereas the marital rape exemption
involves recognizing one spouse's right to privacy as
superior to the other's right to ?rotectmn and bodily
integrity. _Furthermore, the right to marital privacy
"‘cognized in Griswold promotes marital |

turmony, whereas the madrital rape exemption perpetrates
family “violence. Clearinghouse No. 36,890,

a—

MASSACHUSSETS

3. Commonwealth v. James K. Chretien, 417 N.E.2d 1203 (Mass. 1981),
appeal of defendant-hushand's conviction of rape of his wife. At
trial, defendant's motion to dismiss the rape indictment based on the
"common law" spousal exemption was denied. ~On September 21, 1979,
defendant was convicted by a jury of rape ard breaking and entering,
and was sentenced to 3-5 gears In prison and three years probation™ .
after release. On March 9, 1981, the Massachusetts: Supreme Court, in
an unanimous opmmn, affirmed the conviction, h0_|d|n% that a person
ma¥ be prosecuted for and convicted of rape even if the rape victim is
defendant's spouse.

(a) Massachusetts Supreme Court unanimous opinion,

7 N.E,2d 1203 (1981), holding that ,
g Ie?_|slature's revision of the rape statutes in
74 eliminated any "common law" spousal exemption.

e court analyzes” the history _and bases for the

eged commoi law doctrine. " The court finds that the
islative intent to criminalize marital rape is
denced in the state's "Domestic Violence Act"

G.L. ch. 209A) which expressly defines "abuse" to
over and include sexual abuse. The court does not



limit its holding to separated or estranged spouses;
the terms of MasSsachusetts' revised rape statute
clearly applies to married cou?Ies who are living
together.  Clearinghouse No. 31,712

NEW JERSEY

4, State of New Jersey v. Albert Smith, 426 A.2d 38 (1981), appeal of
defendant-husbandls mation to dismiss charges of rape of his wife on

the grounds that the criminal _rape statute codifies the alleged common
law marital rape exemption. Defendant's pretrial motion was gfr,anted,

148 N.J. Super 219 (Law Div. 1977). The Appellate Division affirmed
the dismissal, 169 N.J. Super 98 APp. Div. 1979). The Supreme Court
of New Jersey unanimously reversed the dismissal and reinstated the
Indictment for rape.
(a) New Jersey Supreme Court 27-page opinion, and

concurring opinion (J. Sullivan) , 426 V.2d 38

1981), holding rhat New Jersey's former rape

statute, haviig no express exemption, did not

incorporate or codlfyrha "common law" marital

e

exemption to rape. e Court discusses at
length the doubtful origins and authority of
the alleged "common law™ rule (Hale's ddctrine),
concluding that "[njeither was the law of this
State under the former rape statute as blind to
personal liberty and privacy as defendant
would have this” Court believe. A man
separated from his wife - and perhaps one not
separated - could not invoke an_ outdated and
doubtful rule to avoid prosecution for rape
simply because he was still legally married to
hIOS \ébctlm. Clearinghouse No

(b) Amicus Brief of the National Center on Women
and Family Law, Inc., arguing that the _
exclusion’ of married women from the protection
of the criminal law when they are raped b{_
their husband is a denial of equal protection.
Clearinghouse No. 30,489,

h. State of New Jersey v, Danie] Morrison, 426 A.2d 47 (N.J., 1981),
defendant-hushand's pretrial motion to dismiss rape charges was
denied; defendant subsequently stood trial_and was convicted and
sentenced for raping his estrdnged wife. The Appellate Division,

bY per curiam decision, summarily reversed defendant's conviction for

_4-



rape (Docket No. A-271-78, decided Jan. 18, 1980; unpublished). |
Supreme Court of New Jersey reversed Appellate decision, reinstatin
the rape conviction based on their decision in State v. Albert Smith
426 A.2d 38.
(a) Petition for Certification and Appendix on
behalf of the State of New Jersey (dated
Februar¥ 19, 1980), which includes a copy of
Appellate Division's, per curiam decision
reversing rape conviction, The State argues
that the alleged "common law" marital rape
exemption doés not extend to estranged marriages.
(b) Brief and Appendix for the State of New Jersey
on appeal to Appellate Division of Superior Court.
NEW YORK
I.*II
6. Peogle v. John De Stefang, 121 Misc.2d 113 (Suffolk County, New
York 1983) defendant-husbandls motion to dismiss rape indictment
denied, and New York's exPress statutory marital rape exemption, Pena
Law Section 130.00(4?, held violative of equal protection clauses of
the State and Federal Constitutions.
(a) Suffolk County Court Decision (Judge Rohl),
beginning the opinion with a quote from
Joiin Stuart Mill's The Subjection of.
Women, the court holds that the section of New
York's rape law which provides a partial
spousal rape exemption violates the equal

rotection clauses of the State and Federal
onstitutions. The court discusses U.S.
Supreme Court decisions which r&coqnue a
woman's autgnomy within the marital relation-
ship, and finds” that permitting  "any type of
exemption amounts to the state impermissibly
interfering in the marital relationship b¥
?rantlng_to a husband the right to contro

heir wives bodily integrity." . The court notes
that false reports and évidentiary problems are
not unique to marital rape cases and do not
Jussny removing an entire class of potential
ictim

ourt
ot ne
ointin
lready
er

0.

s from the protection of the Irv. The
demonstrates that other "remedies" are
cessarily sufficient to protect wives, by
out thac in this case the woman had
béa|ned an order of protection before
N
8

v
c
n
:
“ raped her at knifepoint. Clearinghouse

[ Jum



VIRGINIA

7. Ronald E. Weishaupt v. Commonwealth of Virginia, 315 S.E.2d 847
41984) Defendant-hushandls appeal of denial of his motion to
ismiss, and of his conviction of rape of h|s estranged wife, on_ thi
rounds that an English “common law" marital rape exemption applies in
irginia. The Virginia rape statute is "silent" (contains no express
exemption). Trial court denied defendant’'s motion to dismiss; he was
tried before a jury and convicted and sentenced to two years in
prison. Virginia Supreme Court affirmed.
(a) Virginia SuRreme Court Decision, 315 S.E.2d
847 (19841 olding that a wife can
unilateraly revoke her implied consent to
marital sex where she has made manifest her
intent to terminate the marital relationship by
living apart from her hysband, refraining from
voluntary intercourse with him, and in ?enera
conducting herself in a way Wh|ch establishes a
de facto end to the marriage. Here, wife had
established her own residence, although no divorce or
other legal_action had been initiated at the time of
the rape. The court refers to Virginia's no-fault
divorce law as evidence that either spouse can
voluntarily terminate the marriage, and cites cases
demonstrating the separateness and mdependence
accorded wonen in Virginia's proPery law and other .
areas of criminal law, The court finds the application
of an English common law exemption in appro[:)rlate in the
instant case, but refuses to expand its holding beyond
the facts presented, i.e, to cases where the spouses.
are living to%ether and there has been no manifestatio.i
of an intent To terminate the marital relationship.
Clearinghouse No. 36,889,
(b) Brief of Appelle State of V|rg|n|a argumg that, the
English common law exemption should not be applied
since jt is repu%nant to the principles of the Bill
of Rights and that the exclusion of the word
“unlawful® from newly-amended Virginia rape statute
indicates a legislative intent to abandon the
exemption. Cl&aringhouse No. 36,889,

kkkkkkkhkkkhkkkhkkkkkkkx*k

CASE CHARTS

Case-by-case chart of marital rape prosecutions, including qual
and sociological data, and brief narration of facts and outcome o
each case. Callforn|a Cases Chart, $6.00 (Not%: California averages
a 5% conviction rate): National Cases Chart, $20.00. Available ffom
the National Clea rn h use on Marital Rape, 2325 oak Street, Berkeley,
CA 94708 . (NO T VAILABLE FROM

NCOYFL)



COUNCIL ON DOMESTIC VIOLENCE & SEXUAL ASSAULT

POSITION PAPER

CS FOR SB29 (Judiciary) am
"An Act relating to domestic violence and domestic sexual offenses."

The Council on Domestic Violence and Sexual Assault supports this
legislation which removes marital status as a defense in sexual assault
prosecutions and e: pands the definition of domestic violence.

Sections 1 and 2 of the legislation provide protection for all victims of
sexual assault under the law. Existing legislation does not accord married
individuals with equal protection. Yet, rape in marriage, like stranger
rape, is an act of power and hostility. Nicholas Groth, who has
extensively studied men's motivations for rape, identifies five reasons why
men rape their wives: "to assert pov/er and strength; to punish and degrade;
to prove their virility; to overcome feelings of being unloved; and LV
convince themselves that all is right with the world."

Victims that are raped by their spouses often suffer devasting effects.
Among the most common reactions are self-blame, reduced self-esteem,
humiliation, guilt, anger and depression. Diana Russell, a San Francisco
sociologist, notes that these women's intense feels of self-blame are
heightened by the knowledge that society holds them more responsible for
rape than it does victims of stranger rape. Further, many of the women she
interviewed confessed to overwhelming feelings of betrayal. These feelings
can destroy the victim's capacity for intimacy forever. The Council on
Domestic Violence and Sexual Assault supports this proposed legislation to
make rape a crime in Alaska notwithstanding marital status.

The Council also supports Sections 3 to 6 which expand legislative
protection for elders and children in domestic violence statutes.
Incidences of violence have occurred between parents and adult children in
which the parents are afraid for their safety and yet have little recourse
to protect themselves if they do not live with the perpetrator. Although
statistics on elder abuse in Alaska are not complete because of the newness
of the legislation that requires reporting, people from different
communities have indicated there is a need to protect parents and
grandparents, particularly when they are elderly. Present legal
definitions only include these elders if they are living v/ith the
perpetrator. Adding this section also protects children who are not living
with the perpetrator, but need to be protected from domestic violence
directed toward them.
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New York court strikes law, convicts husband for raping wife

nonmarilal rape," the court held. B
making such a_distinction, it con-
tinued; the law violated constitutional
guaranteesofequal protection.

For the same reason, the court
struck down a provision of the law
under which only men could be con-
victed of forcible rape. While women
rarely commitrape. Itheld, there was
nojustification toexempt those who do
from criminal sanction.

_"The marital and gender exemp-
tions must be read ouf of the statutes
prohibiting  forcible  rape and
sodomy," Associate Judge Sol Wach-
tier wrote for the court. .

~ With the court's decision, New York
joins 17 other states, Includm? New
Jersey, Connecticut and California,

ByrDAVID MAKGOMCK
he New York Times .

ALBANY — New York's highest
court ruled Thursday that married
men may be prosectted for raping
their wives.

Inab0dccislon thecourtofappeals
slruckdownscctionsoflhestate's pen-
al code that generally exemP_t men
from prosecution for acts willi their
wives that would constitute rape or
sodom%flfdo_ncb atnanwllha woman
other than his wife.

_The decision apparentli/_marks the
first time the highest court in any state
has invalidated an_explicit statutory
exemption for mayjtal rage., ,

_"There Is no rational basis for dis-
tinguishing between marital rape and

. . - . . e . Bsm ithihiM_ i
¥ that tiaye abolished the marlt?l raJ)A’sycmc harm,"' he wrote. "To ever, theconvmtlonohbllarlo crta, 'Mﬁ- |
exemptioninsonieur.iHcases Inmost p%caqbussucrg|]yobuchanactulrrat|on-.

ofthosestates, the changesweremade  alan

through legislative action,

Previously, a husband in New York
could be convicted of raping his wife
only it the couple were Tegally sepa-
ratéd or living oEartbycourtorder
A marrla?e icensé should not be
viewed as a ficense for a hushand to
forublY rape his wife with impunity,”
Wachtler wrote in a 2i-pege opinion.
"A'married woman has thesame rigid
to control her own body as does an
unmarried woman." . ,

R_aﬁe "ls a degradln_(lg, violent act
which vjolates the bodi

vere, long-lasting physical and

){lntegrlty of d
the victim ond frequently causes se-

i Raf)e had been defined under New
[Yorklawas'sexualintercourscwilha
female by forcible compulsion " The
statute went on. however, to specify
|that any woman who Is the victim or
such anact commlicd by her hushand
Isnotconsidered a"female" under the
raP:Iaw._ ; .

hem rltﬁlex m;t)_llond testﬁ 1Zth-
century England, a time when the law
viewe womenasthepropertYOfthel_r
husbands. It has been part of the cri-
minal law of New York since colonial

portions, of Ihe

a\X]s._ ,
hile discardin
He court left Intact

state's rape law, t

year-old Buffalo. man who was found
guntyofraplngh|5W|feInfrontofthe|r
-ycar-old son”In a hotel room nearly
four years ago. o
lie” had appealed Ihe conviction,
claiming lie was unfairly singled out
underlliclaw lleisthconlyhusbandin
thehlstoryofNew York lobe convicted
of rap_mq his wife. Because he was
technically considered "unmarried”
under theold lav;, the court held, his
conyiction need not be disturbed by its
decision, )
The Liberia case had generated in-
tense Interest throughout the state,
notably among_ women's roulns
Severale|cctedofTIciuls.Iricludinglhe
New Yorkcltycouncil president,Carol

) < jtrer
Bellamy, and the Brooklyn district
attorney, Elizabeth Huyllzman, had
urgedt e court to invalidate it

Sarah Wunsch ofthe Center for Con-
stitutional Rights, which had filed a
friend ofihecouy! briefon behalfof26
women's organizations seeking to
abolish Ihe exemption, called the'rul-
ing "an Important step in the con-
tinuing effort to end violence against
women." She predicted | would have
national ramifications, )

In"his opinion, Wachtler took issue
with arguments that existing criminal
sanctions were sufficient to deal with
the problem of marital rape. While
husbands could often be charged wilh
assault, he noted, that offense was
generally only a misdemeanor.
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Reports and Proposals

U.S. Supreme Court Proceedings

IN THE COURTS

MARITAL EXEMPTION FOR RAPE, SODOMY
UNCONSTITUTIONAL, NEW YORK HOLDS

Court applies statutes in gender-neutral.
marriage-neturalfashion.

The marital and gender exceptions contained in New
York's forcible ra?e statute deny unmarried males equal
protection of the laws, the New York Court of Appeals
decides. But this conclusion will help no rape defendant,
whether married or unmarried, male or female; the
court’s solution to the constitutional problem is to strike
the offending provisions and enforce the rest of the
statute. (People v. Liberia. 12/20/84)

There is no rational basis for distinguishing marital
from non-marital rape, or rape committed by males upon
females frnm the raFe of males by females, the court
rules. The traditional notion that a married woman has
given irrevocable implied consent to sexual intercourse
with her husband cannot justify the marital exemption,
the court stresses; rape is not a sex act but a degrading,
violent assault to which a victim docs not consent. To the
argument that a female physically cannot rape a man,
the court points to the statutory definition of “sexual
intercourse” as "any penetration, however slight." This
degree of contact, the court determines, can be achieved
without male arousal, and, therefore, without consent.
The marital exemption is aiso eliminated from the sod-
(t)my statute, which was already drawn in gender-neutral
erms.

_Digest of Opinion: The defendant, Mario Liberia, while
living apart from his wife Denise pursuant to a Family Court
protection order, forcibly raped and sodomized her in the
presence of their 2'/i-year-old son. Under the temporary order
of protection issued fo the wife some two years after ihe
defendant began beating her, the defendant was to move out
and remain away from the family home, and stay away from
Denise. The defendant was convicted of first-degree rape and
first-degree sodomy. o

IText/ Section 130.35 of the Penal Law provides in relevant
part that "A male is guilty of rape in the first degree when he
engages in sexual intercourse with a female * *™* by forcible
compulsion.” “Female," for purposes of the rape statute, is
defined as “any female person not married to the actor” (Penal
Law 130.00, subd 4). Section 130.50 of the Penal Law provides
in relevant part that “a person is guilty of sodomy in the first
degree when he engages in_deviate Sexual intercourse with
another person ** e by forcible compulson.” "Deviate sexual
intercourse" is defined as “sexual conduct between persons not
married to each other consisting of contact between the penis
and the artus. the mouth and penis, or the mouth and the
vu¥a, Law_ 130.00, subd 2). Thus, due to the "not
married" language in the ojfinitions’of “female” and “deviate
sexual intercourse," there 1s a “marital ev*npiion" for both
forcible rape and forcible sodomy. The marital exemption
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itself, however, has certain excedptions. For purposes of the rage
and sodomy statutes, a husband and wife are considered to be
"not married" if at the time of the sexual assault they "are
jiving apart «* * pursuant to a valid and effective (i) order
Issued by a court of competent ,u[lSdICtIOﬂ which by its terms
or in its effect requires such living apart, or (it) decree or
judgment of separation, or 6|||) written agreement of separa-
tion * * *" (Penal Law 130.00, subd 4), (End Text/

The defendant asserts on this appeal that the temporary
order of ptotcction is not the type of order that enables a court
to treat him and Denise as _“riot married" and that thus he is
within the marital exemption. Also, he contends that both
statutes violate equal protection because they burden some, but
not all males, and that the rape stalui. also violates equal
protection by burdening only men, and not women. .
The defendant’s first a_r%umen_t is undermined by a Ieglsla-
tive memorandum, submitied with the original version of the
1978 amendment, that took an expansive view of the "not
married" ﬁrovmon. Also, the plain language of the statute
indicates that an order of protection is within (he meaning of
an order “which by its terms or in its effect requires %the
spouses to live) apart." This language would be virtually
meaningless if it did not encompass an order of protection, as
the stafute separately provides for the other obvious situation
where z court order would require spouses to live,apart.
Accordingly, the defendant was properly found to have been
statutorily “not married" to Denise at the timc-of the rape.

We turn now to the defendant’s constitutional challenges.

IText/ Presently, over forty states still retain some form of
marital exemption for rape. * * * Where a statute draws a
distinction based upon marital status, the classification must
be reasonable and must be based upon "some ground of
difference that rationally explains the different treatment

?Elsenstadt v. Baird. 405 U.S. 437, 447 (19721) * *\

We find that there is no rational basis for distinguishing
between marital rape and non-marital rape. The various
rationales which have been asserted in defense of the exempt-
ion arc either based upon archaic notions about the consent
and property rights incident to marriage or are simply unable
to withstand even the slightest scrutiny. We thereforé declare
the marital exemption for.rape in the New York statute to be
unconstitutional. . o

Lord Hales notion of an irrevocable implied consent by a
married woman to sexual intercourse has heen cited most
frequentlg/ in support of the marital exemption *’ * Any
argument based on a supposed consent, however, is untenable.
Rape is not simply a sexuai act to which one party does not
consent. Rather, it'is a degrading, violent act which violates the
bodily integrity of the victim ‘and frequently causes severe,
long-lasting” physical and psychic harm ** ¥ To ever imply
consent to suchan act is irrational and absurd. “* * A.married
woman has the same right to control her own body as does an
unmarried woman * * *_ If a. hushand feels “ag%rleved" by htV
wife’s refusal to engage in sexual intercourse, he should ‘seek'
relief in the courts governing domestic relations, not in "violent
or forceful self-help" *** ~ ) .

The other traditional justifications for the marital exemption
were the common law doctrines that a woman was the property
of her husband and that the legal existence of the woman was
"incorporated and consolidated into that of the husband" (1
Blackstone, Commentaries on the Laws of England, 430 [i966
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g '* ' BOIM tfivsc_doctrines, of course, have long been
re-ccted in this slate. /EN0 Text/ _

\tore recent rationales advanced in support of the marital
exemption includes marital privacy and promotion of reconcili-
ation of the spouses. There is. however, no rational relation
between allowing a hushand to forcibly rape his wife and these
interests. The right to privacy protects consensual acts, not
violent sexual assaults. Just as a hushand cannot invoke a right
of marital privacy to escape liability for beating his wife, he
cannot justifiably rape his wife under the guise of a ”Pht to
privacy. As for reconciliation, if the marriage has already
reached the point where intercourse is accomplished by violent
assault it is doubtful that there is anything left to reconcile.
This is particularly true if the wife is willing to bring criminal
charges against her husband. .

Another rationale is that marital rape would he difficult to
Brove and lead to fabricated complaints by vindictive wives.

roving lack of consent to sexual intercourse, however is often
the most difficult part of any rape prosecution, particularly
when the rapist and victim “have had a prior relationship.
Similarly, the likelihood that married women will fabricate
complaints would seem to be no greater than the possibility of
unmarried women doing so. The criminal justice system is
presumed to be capable of handling false com?lalnts. o

The final argument in defense of the marital exemption is
that marital rape is not as serious an offense as other rapes and
is adequately dealt with .under other criminal statutes, such as
the assault Statutes, which provide for less severe punishment.
The fact that rape statutes exist, however, > a recognition that
the harm caused by a forcible rape is different and more severe
than the harm caused by ordinary assault, which is generally a
misdemeanor unless the victim suffers serious bodily injury or
a deadly or dangerous weapon is used. There mno évidence to
support  the argument that marital rape has less severe conse-
quences than Uil er rape. On the contrary, numerous studies
have shown that marital rape is frequently violent and has
more severe, traumatic effects on the victim than other rape.
Sec. e.g.. D. Russell. Rape in Marriage, 190-199.

Among the recent decisions in this country, 0nl¥ one court
has cow.luded that there is a rational basiS for the marital
exemption, See People v, Brown, 632 P2d 1025, 7 FLR 2791
(Colo 1981). _ o

Presently New York isone ofonI%/ ten jurisdictions that does
not have d gender-neutral statute for forcible rape. A statute
which treats males and females differently violates equal pro-
tection unless the classification is substantially related to the
achievement of an important qovernmental objective. Caban v.
Mohammed. 441 U.S. 380. 388 (1979). . .

The state first argues that it may constitutionally differenti-
ate between forcible rapes of females and males because only
females can hecome pregnant. This rationale has beer, accept-
ed by this court and the !lS. Supreme Court in upholding
statutory rape statutes directed at males alone. There is no
evidencé, however, that preventing pregnancies is a primary
purpose of the statute fobidding forcible raFe, nor does such a
PurFo_se seem likely. The very language of the statute shows
hat its overriding” purpose is to profect a woman from an
unwanted, often violent intrusion of her body.

The state further claims that the discrimination is justified
by the “probability of medical, sociological, and psychological
problems unique" 'to females. This is an archaic generalization
grounded in long-standing stereotypical notions that simply
cannot serve as a legitimate rationale for a penal statute. ~ °

Finally, the state suggests that a gender-neutral rape la'v is
unnecessary hecause a woman cither cannot actually rape a
man or. if >hc can, such attacks are extremely rare. The
argument is premised on the notion that a_man_ can on!jy
engage in sexual intercourse if aroused, and if lie is aroused,
then "he is consenting. But "sexual intercourse occurs upon any
penetration, however slight." Penal Law 130.00. This degree of
contact can be achieved without a male being aroused and thus
without his consent. Nor can the rarity of such attacks support
?crdcr discrimination. Otherwise, females would be exempt
from many serious offenses that thny rarely commit. Accord-
ingly. we hold that § 130.35 violates the Equal Protection

Cll:unc because it exempts females from criminal liability for
toroblc rape.
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/Text/ When a statute is constitutionally defective because
of undcrinclusion. a court may either strike the statute, and
thus make it aRphcabIe to nobody, or extend the coverage of
the statute to those formerly excluded. oo .

This court's task is to discern what course the Legislature
would have chosen to follow if it had foreseen our conclusions
as to underinclusivencss. * * * .

The inevitable conclusion is that the Legwlature would
prefer to eliminate the exemptions and thereby preserve the
statutes. Accordmgl¥ we choose the remedy of striking the
marital exemption” from Penal Law 130.35 and Penal Law
130.50 and the gender exemption from Penal Law 130.35. so
that it is new the law of this state that any person who engages
in sexual intercourse or deviate sexual ‘intercourse with any
other person by forcible compulsion is gzunty of either rape in
the first degree or sodomy in the first degree. Because the
statutes under which the defendant was convicted are not being
struck down, his conviction is affirmed. /End Text/ —
Wachtler, J.

(People v. Liberta; NY CtApp, 12/20/84)

SALARIED DOCTORS LACK
DIVISIBLE GOODWILL

Trial court must disc factors and meth-
ods used to determine goodwill; factors
listed.

A salaried physician does not have goodwill that can
be divided upon divorce, the Washington Supreme Court
holds. The goodwill of a professional is separate from his
earning capacity and is a product of his practice before
the public, the court says, so a physician who does not
practice cannot have goodwill. The court also decides
that a trial court must disclose the factors and methods
used to determine goodwill, and it explains five commaon-
ly accepted methods. (In rt Hall, 12/13/84)

Digest o f Opinion: At the time of trial. Phillip, age 41. had a
ood reputation in the community as a consulting cardiologist.
is average %ross yearly earnlngs in the three years preceding
trial were $52.412." Judith, age 40. was an unténded professor
at the University of Washmlgton with no expectation of tenure
in the foreseeable future. Her average gross yearly earnings
were S32.750 in the three years preceding trial. Shi testified
that her decision to pursue an academic career was attribut-
able primarily to the need for a flexible schedule to care for the
Halls’ childrén. Although she is widely published and enj'oys a
reputation ?s one of the 10 top physicians in the nation’in"the
field of pediatric genetics, there are few, if any, medical career
opportunities outside academia, especially in’the Seattle area.
umerous medical schools across the nation have offered her
emEIOYme.nt with salaries up to $60.000. ]
_Evaluation of ?rof955|onal goodwill is a troublesome issue.
Since 1976. professional ?oodeII has been recognized in
Washington as property of an .|ntanF|bIe nature subject to
division in a marriage” dissolution. [n 1979, reviewing the
decisions of other courts, this court noted that a number of
states had refused, in a divorce proceedln?, to assign a value to
goodwill of a professional practice, bul recognized it as a
marital asset. In In re Fleege, 588 P2d 1136 é 979), we held
that although professional goodwill is not readily salable, the
important consideration is not whether the goodwill of the
practice could be sold without the personal services of the
professional but whether it has value to him. In Fle_’([;le, this
court set out the factors for valuing goodwill: the practifioner’s
age: health; past demonstrated earning power; and professional
reputation in the community as to his judgment, skill, knowl-
edge and his comparative “professional success. These have
become known as the Fleege factors. Two areas surrounding
these factors must 6e clarified: SI) the_ first step in evaluation
under the Fleece factors is the determination of the existence
of goodwill; (2) several accounting or appraisal methods may
be used by the’trial court in conjunction with these factors.
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State of A laska
OFFICE OF the governor

ALASKA WOMEN'S COMMISSION
3401 C STREET - SUITE 742
ANCHORAGE, AI,ASKA 99503

April 12, 1985

Representative H. Mlke Hiller
Chair, House Judiciary Committee
Pouch V

Juneau, Alaska 99811

Dear Representative Miller:

Alaska Women's Commission urges your support of CSSB 29, "An
Act relating to domestic violence and domestic sexual offenses."”
Currently, it is legal in the state of Alaska for a husband to rape
his wife unless they lived separately at the time of the assault or
he caused physical injury during the assault.

The results of several studies have Indicated a correlation between
domestic violence and marital rape, revealing that rape is often a
part of, or the sequel to, a beating. The Commission believes
marriage should not imply a right to non-consensual sex and that
the relationship of the perpetrator to the victim should not be a
factor in determining whether or not a crime exists. Furthermore,
the Commission would Oppose any amendment that would make the
penalty for marital rape less than that for stranger rape.

Please feel free to contact me if you have any questions about the
Commission's position.

Sincerely8§



