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the Department or Public Safety has
of unacceptable 
extensive delays

fingerprints runs 
in the process;

stated that the rejection 
as high as 4C'< causing

even i f  the f i n ge r p r i n t s  are acceptably r o l l e d ,  ud to ten 
weeks i s  requ i red f o r  processing f o r  r e s u l t s ;
results may be as long as three months cut-of-date depending 
on FBI processing timeframes;

some professionals have raised 
regarding fingerprinting.

civil liberties questions

other than to 
least 20 days 
system on the

receive notice from 
before the hearing, 
notices for private

With regard to criminal history clearance on adoptive homes, there are 
an estimated 800 non-stepparent adoptions each year. Most of those 
adoptions are private adoptions handled by attorneys. Only one quarter 
of all adoptions involve studies by the Department of Health and Social 
Services or licensed private adoption agencies. Currently the 
department is not involved in the other 600 private adoptions per year,

the petitioners under AS 25.23.100 at 
At this point, DHSS has no tracking 

adoptions. The department would need 
to notify attorneys of this new requirement and establish a tracking 
system to allow' time for processing the criminal history background 
clearances. The proposed statute does not require the court to delay 
the adoption pending the criminal history background check, consequently 
many adoptions would be final before receipt of the check results. The 
20 day notice period coupled with a ten week processing period should a 
court desire the results of the FBI records check would delay the 
adoption- proceedings. Finally, the department is not certain that the 
state can legally release FBI records to the court or adoptive parties 
under federal regulations. The Department of Public Safety should be 
consulted on confidentiality provisions.

Presently, the Division of Family and Youth Services within the 
department requires a criminal history background check to be completed 
by all applicants for a fester home license and all adult members of a 
foster home household. This is a state, not an FBI, .criminal history 
records clearance.- The authority for the department is contained in 
AS 12.62.010, AS 12.62.030, and 6 AAC 60.070(c). Under this authority 
the Division of Family and Youth Services has a users agreement to 
access state criminal history background checks based on name, social 
security number and birthdate rather than fingerprinting. Sec. 5 of 
this bill would not withdraw the department's current ability to do 
stati criminal history background checks, but would require that a new 
system of fingerprinting and obtaining FBI record checks be utilized 
prior to licensure issuance. Presently the department is receiving 
criminal history hits on approximately 6% of all the applicants and 
adults residing in foster home. Most criminal history information 
obtained on applicants does not pose a substantial risk to children.
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Ine criminal histories give department personnel an opportunity to 
discuss the circumstances and rehabilitation following a violation. For 
example, there may be an a d u U  son in the home with substanti numbers 
of violations. In these cases the criminal h i s t o r y  backgro’' ‘ checks 
allow the department an opportunity to counsel those pers^ out of
applying for foster care until the son is no longer residing in the 
home. In only two cases has a license been de based on criminal
history background findings. Current processing ?r the state system 
runs up to 30 days.

At Senate HESS request, the department has drafted a criminal records 
background clearance section under AS 47.35 to include child care
facilities. The new draft would continue the department's practice of 
doing state criminal background checks on administrator! in residential 
child care facilities and* adult residential care facilities. However 
the new draft would expand the criminal history to include national 
criminal background checks on the administrators. Additionally it would 
also inc'lude state and national checks on all facility staff and adult 
occupants of the facilities (defined by the department as residential
child and adult care facilities, family child care homes [formerly 
called day care homes], child care centers [formerly called day care 
centers], as weli as child and adult foster homes). The department will 
do the criminal history clearance on home size facilities. The other 
facilities, under the authority in AS 12.52, will do the criminal 
history search on their staff. The cost for the criminal history search 
will be payed by the facility or applicant. However the department will 
pay the costs for foster homes that care for children in state custody.

The department currently issues provisional licenses prior to obtaining 
criminal, history background checks because of emergency situations where 
a child must be placed before the licensing study can be completed. In 
these cases, OFYS obtains references, visits the home and a gets a 
signed application, but .there is no time for a criminal history 
clearance. When a child has been removed from an unsafe home and there 
is no licensed foster home available to take that child, issuance of a 
license under an emergency condition is appropriate. The department 
would need to continue that practice pending FBI criminal history 
clearances. Under the new language in the JFYS draft, licenses and 
employment would be provisional until it was determined that an 
individual did not pose a risk of harm to a child.

Under sections (b) and (c) of the DFYS proposed bill a determination 
would have to be made by the department or facility concerning an 
individual's potential risk of harm to a child. Consequently the bill 
would authorize the department or the facility investigate law 
enforcement records and to deny licensing or employment unless the 
licensee or employee can demonstrate that past danger of a risk of harm 
to a child does not continue to the present. This will, hopefully, 
avoid the constitutional issue of denial of a license or employment 
solely because of the badge of a "scarlet letter".
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Although some child abusers will lie regardless of the application form, 
the penalty, class A misdemeanor with a penalty of up to one year in 
jail, for unsworn falsificatic.is (AS 11.56.210) should be a strong 
induceme,.t to care providers to be truthful.

Recommendations

The department urges passage of Secs. 1, 2 and 3 of this bill to provide 
ability of employers supervising children to obtain criminal history 
background checks on their employees. The department appreciates being 
given the opportunity to draft criminal history provisions that will 
respond to litigation experienced in the last year and to the 
complexities of implementing criminal history clearances in licensed 
facilities. Attached is a fiscal note for the bill including section 4 
(adoptions) and the department's proposal for a revised section 5 
(expanded criminal history background checks). It should be noted that 
the costs on Secs. 4 and 5 of the bill are not in the Governor's 
proposed FY 86 budget.

Micnaei L. Price, Director 
Division of Family 

and You^h Services

f^hn R. Pugn, Coonissioner 
epartment of Hdalth 

and Social Services

DATE: V  -  -2 -
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IV.  ANALYSIS
n . Assumptions

This legislation would require the department to implement state and 
FBI criminal record checks, which include fingerprinting, for adopti/e 
parents and all facility staff and adult occupants who work or resice 
within a facility. Because no system exists for this process and
because there are numerous legal and logistics problems in
implementing it, a full time professional position, Social Worker IV, 
will be required in the Central Off-'ce to work closely with the 
Department of Public Safety, division field offices, private adoption 
agencies and the Alaska Bar Association to secure implementation. In
addition there will need to be extensive work with the Department of
Law regarding confidentiality provisions and potential litigation. 
There will be a handling burden on offices in Fairbanks and Anchorage, 
requiring two permanent part-time positions, Clerk Typist Ill's, "in 
those offices. Until the actual workload is examined it is difficult 
to measure and predict the actual fiscal impact of this 
legislation. There are currently 1,016 child and adult foster hemes 
with an average of 2.3 adults in each home. Public Safety has advised 
that we process clearances at each biennial licensure evaluation. 
With a 15% turnover this will result in approximately 1,725 clearances 
in foster homes per year at S?' per clearance. (S12.00 FBI processing) 
(S8.00 for contracted state processing). This fiscal note assumes 
that the S20 background clearance processing cost in adoptions for the 
800 new adoptions per year (\ 2 adults) will be the responsibility of 
the adopting applicants.

B. Program Summary

New positions required by this legislation will be as follow:
Social Worker IV in Juneau;

Clerk Typist III, permanent part-time, one each in
Anchorage and Fairbanks

C. Computations

Personal Services - Social Worker IV $ 48.8

Clerk Typist III 27.3
Travel 6 .6
Contractual • 37 .4

1,016 x 15% divided by 2 x 2.3

= 1344 x 20.00 = $26,880
Space Expense for S.W, 4,950
Space Expense for CT 2,250 x 2 = 4,500
General Contractual 1,100

$37,430

Supplies 1 .2
Equipment - first year only 6 .7

$ 1 2 0
Note: For successive fiscal years, space would be budgeted bv

Department of Administration. Computations for successive 
fiscal years at 4%.

D. Economic Impact • •

There will be no impact on the State ecor.omy.

E. Impact On Local Governments

There will be an economic impact on some, local ^olice departments..
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T h e  Hor irable B e t t y e  F a h r e n k a m p  
A l a s k a  S t a t e  S e n a t e  
P o u c h  V
J u n e a u ,  A K  99811 

D e a r  S e n a t o r  F a h r e n k a m p :

T h i s  is in r e s p o n s e  to y o u r  l e t t e r  o f  J a n u a r y  29, 1985, 
c o n t a i n i n g  five f o l l o w - u p  q u e s t i o n s  r e l a t e d  to this 
D e p a r t m e n t ' s  t e s t i m o n y  on SB21. T h e  r e s p o n s e s  are in the 
s a m e  o r d e r  as the q u e s t i o n s  as k e d .

1. S i n c e  the e n a c t m e n t  o f  AS  1 2 . 6 2 . 0 3 5  in 1983, there 
h a v e  b e e n  1015 b a c k g r o u n d  c h e c k s .  The p r o c e d u r e  
i s :

A. T h e  a p p l i c a n t  p r e s e n t s  a c o m p l e t e d  a p p l i c a t i o n  to 
a S t a t e  T r o o p e r  d e t a c h m e n t  or  post, a l o n g  w i t h  a 
c h e c k  for $12.00 p a y a b l e  to the F3I if a r e c o r d  
c h e c k  is to be m a d e  by  t h a t  a g e n c y  also, a n d  is 
f i n g e r p r i n t e d .

B. T h e  d e t a c h m e n t  o r  p o s t  s e n d s  the a p p l i c a t i o n ,  
c h e c k  if any, a n d  f i n g e r p r i n t s  to the C r i m e  
D e t e c t i o n  L a b o r a t o r y  in A n c h o r a g e .

C. T h e  F i n g e r p r i n t  e x a m i n e r s  p r o c e s s  o n e  f i n g e r­
p r i n t  c a r d  t h r o u g n  the A l a s k a  A u t o m a t e d

- F i n g e r p r i n t  S y s t e m  ( A A F I S ) . If t h e r e  is a F B I  
r e c o r d s  s e a r c h  r e q u e s t  also, t h e n  a s e c o n d  
f i n g e r p r i n t  card, a n d  the c h e c k  for $ 1 2 .00, are 
s e n t  to t h a t  a g e n c y  for p r o c e s s i n g .

D. If the f i n g e r p r i n t  c a r d  p r o c e s s e d  t h r o u g h  A A F I S  
r e s u l t s  in no r e c o r d ,  s u c h  is n o t e d  cn the c a r d  
a n d  it is r e t u r n e d  to the r e q u e s t i n g  a g e ncy. If 
the s e a r c h  r e f l e c t s  a p r i o r  e n t r y  into the 
f i n g e r p r i n t  system, it  w i l l  i n d i c a t e  an A S T  
n u m b e r .  T h o s e  h a v i n g  su c h  a n u m b e r  are 
f o r w a r d e d  to R e c o r d s  a n d  I d e n t i f i c a t i o n  for 
r e c o r d s  checks.

13-L2LH
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E. If the r e c o r d s  c h e c k  r e v e a l s  v i o l a t i o n s  o u t l i n e d  
in 1 2 . 6 2 . 0 3 5 ,  t h a t  i n f o r m a t i o n  is s e n t  to the 
r e q u e s t i n g  a g e n c y ,  w i t h  a c o p y  to the s u b j e c t  
a p p l i c a n t .

2. D u e  to the p o o r  q u a l i t y  of  s u b m i t t e d  a p p l i c a n t  
c a r d s  as w e l l  i n c o r r e c t  i n f o r m a t i o n  t y p e d  on  the 
c a r d s ,  m a n y  m u s t  b e  r e t u r n e d  to the s u b m i t t e r .  
T h o s e  t h a t  are c o r r e c t l y  s u b m i t t e d  are i n p u t  a f t e r  
the c r i m i n a l  ca r d s ,  w h i c h  h a v e  p r i o r i t y .  N o r m a l  
t u r n  a r o u n d  time, i n c l u d i n g  c h e c k s  t h r o u g h  R e c o r d s  
& I d e n t i f i c a t i o n  in J u n e a u ,  is t e n  days.

3. U p  t,v t h i s  time, t h e r e  h a v e  b e e n  n o  p e r s o n s  p r o­
cesses t h a t  h a v e  r e c o r d s  i d e n t i f i e d  u n d e r
12.62. 5.

4. T h e  p r o c e d u r e  for n o t i f y i n g  e m p l o y e r s  of the 
r e s u l t s  o f  the r e c o r d s  c h e c k  is by f o r m  l e t t e r  
a c c o m p a n i e d  by the f i n g e r p r i n t  card.

5. A s  of  t h i s  w r i t i n g ,  t h e r e  ha v e  b e e n  850 r e q u e s t s
f o r  F B I  r e c o r d s  s e a r c h e s .  It t a k e s  an a v e r a g e  of
e i g h t  to ten w e e k s  to r e c e i v e  t h e i r  r e s p o n s e .

If th i s  o f f i c e  c a n  b e  o f  f u r t h e r  a s s i s t a n c e  on t h i s  m a t t e r , 
p l e a s e  do  n o t  h e s i t a t e  to c a l l  u p o n  us.
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T h e  H o n o r a b l e  J o e  P. Josep'.son 
C h a i r ,  S e n a t e  H e a l t h ,  E d u c a t i o n ,  

a n d  S o c i a l  S e r v i c e s  C o m m i t t e e  
1024 W. 5th 
A n c h o r a g e ,  A K  9 9 5 0 1

D e a r  S e n a t o r  J o s e p n s o n :

T h i s  is in r e s p o n s e  to t h e  q u e s t i o n s  y o u  r a i s e d  r e g a r d i n g  
U n i t e d  c r i m i n a l  b a c k g r o u n d  c h e c k s  f o r  a l l  l i c e n s e d  d a y  c a r e  
e m p l o y e e s  u n d e r  t h e  p r o p o s e d  D e p a r t m e n r  of H e a l t h  S S o c i a l  
S e r v i c e s  r e g u l a t i o n s .

A t  the o u t s e t ,  e n c l o s e d  for v c u r  c c n m i c a s e ' s  p e r u s a l  is a 
f l o w  c h a r t  d e p i c t i n g  t h e  p r o c e s s  f o r  L i m i c e d  crinir.al 
b a c k g r o u n d  c h e c k s  as r e l a r e d  to t h o s e  p e r s o n s  w i c h  
s u p e r v i s o r y  p o w e r  o v e r  c h i l d r e n  c o v e r e d  u n d e r  AS 12. 6 2*. 035. 
A l s o  p r o v i d e d  is t h e  forn. t h i s  D e p a r t n e n t  uses.

Y o u r  l e t r e r  addressed, the c o n c e r n  of  c h i l d  a b u s e  in c h i l d  
c a r e  s e t t i n g s .  A t  the prese.no t i n e ,  u n d e r  AS 12. 65.035, 
t h e r e  a r e  o n l y  c e r t a i n  c o n v i c t i o n  r e c o r d s  t h a t  n a y  be 
r e l e a s e d .  E n c l o s e d  is a l u s t  of t h o s e  c r i n e s .  As y o u  w i l l  
n o t e ,  c h i l d  a b u s e  is n o t  a n o n g  then.

T h e  D e p a r t n e n t  c a n  o n l y  p r o v i d e  c o n v i c t i o n  i n f o r m a t i o n  on 
t h e  n o t e d  c r i m e s .  A r r e s t s  a n d  c h a r g e s  c a n n o t  be  r e l e a s e d .  
T h e  f i l e s  a r e  p u r g e d  if t h e r e  a r e  no  a r r e s t  e n t r i e s  o f  a 
p e r s o n  a f t e r  s e v e n  y e a r s  f o r  m i s d e m e a n o r  o r  ten y e a r s  for 
f e l o n i e s .  If t h e r e  is an a r r e s t  a f t e r  p u r g i n g ,  the file is 
r e a c t i v a t e d .  If o n l y  a S t a t e  r e c o r d  check' is r e q u e s t e d ,  
o n l y  t h a t  i n f o r m a t i o n  c o n t a i n e d  in the S t a t e ' s  f i l e s  is 
a v a i l a b l e .  T h a t  is, if a p e r s o n  w a s  a r r e s t e d  f o r  c r i m e s  
o u t s i d e  the S t a t e ,  b u t  n e v e r  a r r e s t e d  in t h i s  S t a t e ,  no 
r e c o r d s  o f  s u c h  a r r e s t s  w o u l d  a p p e a r  on t h e  S t a t e  c r i m i n a l  
h i s t o r y  files. . If the r e q u e s t  f o r  the r e c o r d  c h e c k  is to 
i n c l u d e  t h e  F . 3 . I .  files, t h e n  an  a d d i t i o n a l  f i n g e r p r i n t  
c a r d  is r e q u i r e d  as is $ 1 2 . 0 0 ,  w h i c h  is c h a r g e d  b y  the
F . 3 . I .  f o r  e a c h  a o o l i c a n t  r e c o r d  c h e c k .
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A t  t h i s  p o i n t  in t i me, the i m p a c t  o f  the cri.T.inal r e c o r d s  
c h e c k  p r o g r a m  h a s  n o t  b e e n  fe l t  b y  the D e p a r t m e n t .  O f  the 
v a r i o u s  s c h o o l  d i s t r i c t s ,  o n l y  F a i r b a n k s  has r e c e n t l y  
i m p l e m e n t e d  the p r o g r a m .  N o  a d d i t i o n a l  f u n d i n g  or p e r s o n n e l  
w e r e  a p p r o p r i a t e d  to th i s  D e p a r t m e n t  as a r e s u l t  of p a s s a g e  
of A S  1 2 . 6 2 . 0 2 5 ,  a l t h o u g h  o n p a d d i t i o n a l  p e r s o n  was  
r e q u e s t e d  w h e n  H o u s e  C o n c u r r e n t  R e s o l u t i o n  45 w a s  p u t  f o r t h  
to e n c o u r a g e  u s e  o f  the p r o g r a m .  It w a s  felt t h a t  o n c e  a 
c o m m o n  u s e  o f  t h e  c r i m i n a l  r e c o r d s  c h e c k  p r o c e s s  u n d e r  
AS  1 2 . 6 5 . 0 2 5  w a s  e s t a b l i s h e d ,  t h e r e  w o u l d  be a d e f i n i t e  
i m p a c t  u p o n  t h i s  D e p a r t m e n t ’s r e s o u r c e s .  If in fa c t  the 
D e p a r t m e n t  w a s  r e q u i r e d  to p r o c e s s  a l l  l i c e n s e d  c h i l d  c a r e  
e m p l o y e e s ,  in a d d i t i o n  to o t h e r  r e q u e s t s ,  t h a t  i m p a c t  w o u l d  
b e c o m e  i n s u r m o u n t a b l e .  T o  h a n d l e  t h e  e n t i r e  p r o g r a m ,  in 
l i g h t  of  t h e  p r o p o s e d  c h i l d  c a r e  r e g u l a t i o n s ,  w o u l d  r e q u i r e  
two (2) a d d i t i o n a l  R e c o r d s  & I d e n t i f i c a t i o n  p e r s o n n e l  a n d  a 
m i n i m u m  of $7.5 f o r  p o s t a g e ,  m a i l i n g  m a t e r i a l ,  a n d  p r i n t i n g .

It is h o p e d  t h i s  a n s w e r s  y o u r  q u e s t i o n s  on the s ubject.

S i n c e r e l y ,

R o b e r t  J. Sunc: 
C o m m i s s i o n e r  .
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STATE CF ALASKAdepartment of p u c l ic  safetyAS 12. 6E.03S authorises the release of certain crt-inal justice ir.forracicn 
to an “ interested per tor..' “Interested person" is defined ■ n AS 12. 62.-  035(c) (El as: “a ccrpcraticn, ccnsany, pant.-.ersnip, tirr., association,orcanirat: business trust, cr society, as veil as c r-i rural person, thatcrplcvs cr . U icirs the crpicyrant t f  a person to serve with or without ccr>- pcr.saticn i. a position in wnich the person has cr would have supervisory or disciplinary pc..or or ever a rancr." A rarer is a child under tr.e ate of IS.
r A ~  : .  rrruEST rc? cpjmtmal i-t f t c r y  uccrj'.vncri"Applicant* is  the person requesting the cri.tir.al justice irfcm iticn . “Subject" is the perscn about vnan the request is race.
1)
213)4)
5)

6) 7)

litre of Applicant: Position cr T itle :Crqaniraticn ( if  any) Address:
Fhcr.e f.irtcer: IPS Ho. (id any):restriction of applicant. Check the box which test cescrices tr.eF) ___  .coal, state or recsral

q overmens acencyG) ____ private businessK) ____ individual
3) I f  box F, G, H, cr I is checked above, describe the applicant. If an organic?, tier., exriain its  purpose and wr.it i t  cces. Explain scecifical.y the duties the subject has, cr will have, v.mch involve supervisory po-er ever children.

applicant:A) public school/school d istrict3) ___ private schoolC) ___ r.ursery/diy cire centerD) ___ church/religious crganizaticnE) ___ veuth crcir.i-zaticn

• • •

*•

9) List two peccle w'ho are fa tilia r  with the ore; applicant) anc can serve as a reference: niraticn (cr individual
HAMS:

PHOJE 1X3: PHONc NO:10) Nane cf Subject:



Coci.il

111 ?rcr.e M n n e r :   _________________ Security '-.a.____________________

1C3: ________________ Driver*s Licence So.

£>;-e lu.r
l i )  S i ' : :  ______  H— : ________. K e :   , C o l o r : __C o i c r :

I-1 .Uiases or prior .nares:

IT) res m e n  suspect, r.cw occupies or is being considered for:

' p - m r . T  r?? r-~ DTssrTTTvric:; c r  c t- t t :.

I heresy certify that I have read the inferrataon contained on
tr.e first pace cf this fern, and that tehees c.-.o:l I on ____  cr 1 repre-
: ir.t ___  on "interested per con" as defined in A.3 13.£3.025. I hereby re­
quest a rc-core si ar.v convictions cf the drove-nir-K: sirnect, for contrib­
uting to one delinquency or a riser cr a seat crime as defined in 
AS 22.c2.C3S tel.

I certify that the subject of this request tchech cr.e): is em­
ployed ___  cr  is h e m e  considered for erpIcyrcnt ___  (with or witrout ccn>-
ronraticn) in a position involving cupcr.•Iscr.■ cr disciplinary pcr-cr ever a 
or lid cr o m l  dr or unoer the ace of 13. I certify that cnplcyrant cor.sidar- 
atiers are tr.e sole reason fcr this request for m f o — aticr..

In axe.range fcr tr.e release of tr.e requested mforratior., I arree 
■-‘■a: any mferratic.-, released to re will r c r a m  confidential, and will to 
used cr.ly to rare lawful employment decisions. I acree to cake all pcs- 
stoie precautions to prevent the disclosure of this m i c r r a c i c n  to unautnor- 
iv.ee parsons, ar.o a c n e  to m r c i i a t e i y  report to tr.e Alesha State T r o c o m s  
any ir.tsr.tior.al cr accidental ciscicsure of t m s  ir.forratior. sy anyone to 
i-.aui h c n a e d  persons.

I understand that unauthorised dissemination or ctr.er rasuse of 
this ir.forratior. will result in tr.e cental cf future requests fcr ir.irrra- 
ticn and ray sutlers ra to-cri-anal penalties, including a fine cr up to 
I'.,122, a jail st-.tcr.ee cf up to cr.e year, cr Petr..

Signature c: Pop. 

Date

To be filled cut by D.?.S. crpicyee receiving this request:

Torr cf idcr.tifioaticn
shown oy applicant: ' ___________________________________

i.'are cr D.B.S. e.— :c-’ee
  Driver's license ho. ______________

  State 2.D. Card Mo. _______________ Title

  Cther. Describe: __________________  _________________________________________

Date

This request is fer ir.fcrraticn contained in (check cr.ly cr.e):

 Alaska Justice Ir.fcrraticn Systcr. - subject's fingerprint card
attacr.ed.

__ ~ I  c n r a n a l  reccics - subject's fingerprint card and a check fcr 
£12.20 race out to T a d  oral Bureau c: Investigation" are attached.



C R I M E S  F O R  W H I C H  C O N V I C T I O N  R E C O R E S

M A Y  2 E  R E L E A S E D  U N D E R  A S  12.5

(Ch. 56, S L A  1983 - SCS C S H 3 275 (Jud.) a- S)

AS 1 1 . 4 1 . 4 1 0 S e x u a l A s s a u l t  in the F i r s t D e c r e e

AS 1 1 . 4 1 . 4 2 0 S e x u a l A s s a u l t  in t h e  Seccr. d D e c r e e

AS 11. 4 1. 4 3 0 S e x u a l A s s a u l t  ir. nris Tiniri 3 s c ir 3 —

AS 1 1 . 4 1 . 4 3 4 S e x u a l A b u s e  of a »̂  ' n c 1* ^ tins F i. ir s ti D e c r e e

AS 1 1 . 4 1 . 4 3 6 S e x u a l

D e c r e e

A b u s e  o f a M i n o r ■i n o_  * 4 Ut • S e c o n d

AS 1 1 . 4 1 . 4 3 8 S e x u a l A b u s e  cf a M i n o r  ir. tb ° Th ■ '*d

AS 1 1 . 4 1 . 4 4 0 S e x u a l

D e c r e e

A b u s e  of a M i n e r in the F o u r t h

AS 1 1 . 4 1 . 4 5 0 I n c e s t ■

AS 11. 4 1 . 4 5 5 U n l a w f u l  E x p l o i t a tier, cf a
•

A S 1 1 . 4 1 . 4 6 0 Inciece j-t E x p o s u r e

AS 11.51 .130 C c n r r i b u t i n g  T o  T he Delir.cu er.cy of A M i n o r

AS 1 1 . 6 1 . 1 1 0  (a) (7) D i s o r d e r l y  C c n d u c t ( e x p c s u r e)

A S  11

1 . 6 6 . 1 0 0 P r o s t i t u t i o n

1 . 6 6 . 1 1 0 P r o m o t i n g  Prcst.

1 . 6 6 . 1 2 0 . P r o m o t i n g  P r o s t

1 . 6 6 . 1 3 0 P r o m o t i n g  Prost.

> i n c l u d e d  are c o n v i c t i o n s  fcr
a b o v e  c r i m e s , a n d  c u t - c f - s t a t e  <
v i o l a t i o n s  o f cr.e cf t h e s e  s

i c o m m i t t e d  in A l a s k a .

First. D e c r e e

rj 
JC



There are points in our lives when we all must do something 

that is not easy for us, mine being, public speaking, {^There 

are things that we don't like to think about or believe that 

can happen to us. But, no ons is safe from the damage a sex 

offender can do when they are taking advantage of the trust 

of a child, or the trust an adult outs in a person giving 

care to their child. No one is safe from this "LAST TABOO", 

the FBI estimates that one in every four females and one in 

every °!"ht males will be sexually assulted before they 

graduate from high school. 85 percent of the victims will be 

abused by someone they know and trust. These children need our 

protection. They need their surroundings made safe, and their 

parents need to know that they are safe. Even though back 

ground checks will not cure the problem it is a start and we 

must start somewhere. The postal service does back ground 

checks to protect our .°.g i 1 and the banks do the sane to protect 

our money, aren't our children more important?

I felt I had provided mv children with some security. I have Spoke 

to them about sexual abuse. I have let them know that I would 

alwavs be there and believe them, reassure them, and help protect 

them. I have told them thct their bodies are their own,- that 

thev do not have to let anvone touch them in awav that thev do 

not like. But, this is not enough protection, this will not 

keeo them from the horrible crimes against children that sexual 

offenders are getting awav with.

My two year old daughter was "alledgedly" sexually abused at 

her STATE licensed day care facility, I use the term alledged 

because she can not or is to terrified to identify her offender 

and nothing can be *



done to stop it from happening to other children still in the 

facility. A back-ground check may have kept it from happening 

or happening again to another child. There is nothing more 

frightening, more depressing, more infuriating than watching 

your small child go through the pain an experience like this 

does cause and to be helpless and not be able to tell her with 

assurrance that it will never happen again. She may never feel 

safe again. We must stop this from happening and do everything 

in our power, as adults, parents, and law makers to keep our 

children safe.
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Chapter 62. Criminal Justice Information Systems 
Security and Privacy.

S e c tio n  ,
10. Recrulations
15. Collection and security  of in te lligence 

inform ation 
17. A nnual report to com m ission 
20. Collection and storage 
30. Access and  use

S e c tio n
35. Access to certa in  crim e inform ation 
40. Security , UDdating, and purg ing  
50. In te rs ta te  system s for the  exchange of 

c rim inal justice inform ation 
60. Civil and  crim inal remedies 
70. Definitions

Sec. 12.62.010. R e g u la t io n s ,  la) The Governor's Commission on 
the A dm inistration of Ju s t ic e  established under AS 44.19.110 — 
44.19.122 is authorized, after appropriate  consultation with rep­
resentatives of s ta te  and  local law enforcement agencies participating 
in information systems covered by th is  chapter, to adopt regulations 
and procedures considered necessary to facilitate and regulate the 
exchange of criminal justice information and  to insure the security and 
privacy of criminal justice information systems. The notice and hearing 
requirem ents of the A dm inistrative Procedure Act I AS 44.62), rela ting  
to the adoption of regulations, apply to regulations adopted under ’his 
chapter

(b) In addition to regula tions adopted under la) of this section, the 
commission shall, af ter appropriate  consultation with representatives 
of s ta te  and local law enforcement agencies, adopt regulations and 
procedures governing the ga ther ing  of intelligence information and  the 
storage, security, and privacy of the intelligence information collected 
and m ain ta ined  by law enforcement agencies in the state. The notice 
and hearing  requirem ents  of the A dm inistrative Procedure Act (AS 
44.62), re la ting  to the adoption of regulations, apply to regulations 
adopted under th is  subsection. In adopting these regulations, the com­
mission shall take  into account both the in terest of law enforcement 
agencies in m ain ta in ing  the ability  to conduct intelligence operations 
and each individual’s r igh t to privacy. (§ 1 ch 161 SLA 1972; am  § 1 
ch 38 SLA 1976)

Sec. 12.62.015. C o llec t io n  a n d  s e c u r i ty  o f  in te l l ig en ce  in fo rm a ­
tion . ta) Regulations of the commission adopted under AS 12.62.010(b) 
shall include requirem ents and guidelines concerning the categories of 
intelligence information which may be gathered by law enforcement 
apencies in the state , the purposes for which intelligence information 
r ay be collected, ar.d the methods ana  procedures which may be used 
in collecting intelligence information.

(b) The commission’s regulations adopted under AS 12.62.010(b) 
shall establish s tandards  for the confidentiality and security of intelli-



§ 12.62.017 Alaska Statutes § 12.62.030

gence information and provide t ;r controls, access to and dissemination 
of intelligence information, and methods for updating, correcting and 
purging intelligence information while m ain ta in in g  the security and 
confidentiality of the information. l§ 2 ch 33 SLA 1976)

Sec. 12.62.017. A n n u a l  r e p o r t  to c o m m iss io n .  The chief officer of 
each s ta te  or municipal law enforcement agency shall subm it an 
annua l  report to the commission, in the form required by the commis­
sion, certifying compliance by the agency w ith  the regulations adopted 
by the commission under AS 12.62.010(b). (§ 2 ch 38 SLA 1976)

Sec. 12.62.020. C o llec t io n  a n d  s to ra g e ,  (a) The commission shall 
adopt regula tions concerning ,'.he specific classes of criminal justice 
information which m ay be collected and  stored in criminal iustice infor­
m ation systems.

(b) Inform ’on collected under the  provisions of any of the following 
titles of t. ka S ta tu tes ,  except for information related to criminal 
offenses urn..-, those titles, may not be collected or stored in criminal 
justice information systems:

(1) AS 02, except chs. 20, 30, and  35;
(2) AS 03 — AS 04;
(3) AS 05. except chs. 20, 25, 30, and 90;
(4) AS 06 — AS 10;
(5) AS 3 —  AS 15;
(6) AS 17;
(7) AS 18, except AS 18.60.120 — 18.60.175 and  ch. 65:
(8) AS 19 — AS 24;
(9) AS 25, except ch. 25;
(10) AS 26 — AS 27;
(11) AS 29 — AS 32;
(12) AS 34 — AS 46; and
(13) AS 47, except chs. 10 and 23.

(§ 1 ch 161 SLA 1972; am § 30 ch 126 SLA 1977)

Sec. 12.62.030. A c ces s  a n d  u se .  (a) Except as provided in (b) and
(c) of th is  section and in AS 12.62.035, access to specified classes of 
criminal, justice information in criminal justice information systems is 
available only to individual law enforcement agencies according to the 
specific needs of the agency under regula tions  adopted by the commis­
sion under AS 12.62.010. Crim inal jus tice  information may be used 
only for law enforcement purposes or for those additional lawful 
pu*' oses necessary to the proper enforcement or adm inistration of 
othi provisions of law as the commission m ay prescribe by regulations 
adopted under AS 12.62.010. Crim inal justice information may not be 
disseminated to au  agency before the commission determines the 
agency’s eligibility to receive th a t  information.

(b) Crim inal justk..! information may be m ade available to qualified 
persons for research re la ted  to law enforcement under regulations



12.62.030 § 12.62.030 C o d e  o f  C r i m i n a l  P r o c e d u r e S 12.62.030

mination 
cting and 
urity and

officer of 
ubmit an 
* commis- 
i  adopted 
.976)

iion shall 
al justice 
tice infor-

following 
i criminal 
i criminal

in (b) and 
classes of 

systems is 
iing to the 
.3 commis- 
:/  be used 
tal lawful 
•tration cf 

gulations 
ray not be 
nines the

i qualified 
'gulations

'.r

adopted by the commission. These regula tions must include procedures 
to assure the security of information and  the privacy of ind’ ,'iauais 
abcut whom information is released.

fc) A person shall have the righ*- to inspect criminal justice informa­
tion th a t  refers to the person. If a  person believes the information to be 
inaccurate, incomplete or misleading, the person may request the crim ­
inal justice agency having  custody or control of the records to purge, 
modify or supplem ent them. If the agency declines to do so. or if the 
person believes the agency’s decision to be otherwise unsatisfactory, 
the person may in w rit ing  request review by the commission within 60 
days of the decision of the  agency. The commission, its representative 
or agent shall, in a case in which it finds a basis for complaint, conduct 
a  hearing  a t  which the  person may appear w ith  counsel. Dresent evi­
dence. and examine and  cross-examine witnesses. W ritten findings and 
conclusions shall be issued. If the record in question is found to be 
inaccurate, incomplete or misleading, the commission snail order it to 
be appropriately purged, modified or supplem ented by an  explanatory 
notation. An agency or person in the state  w ith  custody, possession or 
control of the record shall promptly have every copy of the record 
altered in accordance with the commission s oider. Notification of a 
deletion, am endm ent and  supplem entary notation snail be promptly 
disseminated by the commission to persons or agencies to which 
records in question have been communicated, as well as to the person 

( 'zr<i whose records have been altered.
(d) An agency holding or receiving cr im inal justice information 

shall m aintain , for a period determ ined by th e  commission to be appro­
priate , a  listing of the agencies to which it has  released or communi­
cated the information. These listings shall be reviewed from tim e to 
tim e by the commission or s ta ff  members of the commission to d e te r­
mine w hether the provisions of this chapter or any applicable regu­
lations have been violated.

(e) Reasonable hours and  places of inspection, and any additional 
restrictions, including fingerprinting, th c t  a r e  reasonably necessary 
both to assure the record’s security and to verify the identities of those 
who seek to inspect them  may be prescribed by published rules. 
F ingerprin ts  taken  under  this subsection m ay not be transferred to 
another agency or used for any other purpose.

(f) A person or agency aggrieved by an order or decision of the com­
mission under tc) of this section may appeal the order or decision to the 
superior court. The court shall  in each case conduct a de novo hearing  
and may order the  relief it determ ines to be necessary. If a person about 
whom information is m ain ta ined  by an agencv challenges th a t  infor­
mation in an  action under this subsection as being inaccurate, incom­
plete or misleading, the burden is on tne agency to prove th a t  the 
information is not inaccurate, incomplete or misleading. (5 I ch 1S1 
SLA 1972; am § 1 ch 66 SLA 1983)

159



12.62.035 A l a s k a  S t a t u t e s 12.62.035

e f fe c t  o f  a m e n d m e n ts .  — The I9t<3 U .fjJ .t)35" near th e  be itinn in?  of suosec- 
a m en am en t in se rted  "an a  in AS tion ■ j i .

S ec .  12.62.035. A ccess  to c e r t a in  c r im e in fo rm a t io n ,  a) 
N otw iths tand ing  any  other provision of law, an in terested  person as 
defined in <e) of this section m ay request from the commission records 
of all convictions involving contributing to the delinquency of a minor 
an d  any  sex crimes of a person who holds or applies for a position :n 
which the person has or would have supervisory or d isciplinary power 
over a minor. The commission shall authorize the disclosure of the 
information to the requesting  interested  person and  shail provide a 
copy of the information to the person who is the subject of the request.

1 b) A request for records under i ai of this section sha il  in d u ce  within 
•t the  fingerprints of the person who is the subject of th e  reauest ana 
any other da ta  specified in regula tions adopted by the commission. The 
request  shall be on a form approved by the commission, and  the com- 
missior nay  charge a fee to be paid by the requesting in terested  person 
for the  .ctual cost of processing the request. The commission shail 
■lest; .a  a  application within six m onths after the requested  informa­
tion is -an t to the requesting in terested  person and the  person who is 
the subject of the request.

(c) The commission shail  adopt regulations to im plem ent the provi­
sions of this section.

<d) If an individual is denied employment as a re su lt  of the disclo­
sure  of inaccurate  or incomplete records under this section, an  action 
m ay be brought aga ins t  the state .  iNo other action m ay  be brought 
ag a in s t  the state, or an agency or employee o:;‘ the s ta te ,  as a resuit of 
disclosing or failing to disclose crim inal justice information.

(e) As used in this section
(1) "contributing to the delinquency of a minor” m ean s  a conviction 

for a  violation or a ttem pted  violations of AS Ll.51.130i all 1). (3), or 15); 
former As 11.40.130; or the laws of ano ther jurisdiction if the offense 
wouid have been a crime in this s ta te  under As 11.51.130(a)(1), (3), or
(5) or  former AS 11.40.130 if committed in the state:

(2) " interested person” m eans a  corporaticn, company, partnership, 
firm, association, organization, business trust, or society, as weil as a 
n a tu ra l  person, th a t  employs or solicits the employment of a  person to 
serve with or without compensation in a position in which the person 
has or would have supervisory or d isc ip l in a ry  power over a minor;

i3) "sex crime" means a conviction for a violation or a t tem pted  viola­
tion of AS 11.41.410— 11.41.470. AS 11.61.1 lOlanT). or AS 11.66.100 
— 11.66.130; former AS 11.15 120. 11.15.134. or 11.15.160: former AS 
11.40.080, 11.40.110. 11.40.130. or 11.40.200 — 11.40.420: or the laws 
of an o th e r  jurisdiction if the offense wouic have been a crime in this 
s ta te  u nder  one of the sections listed in this oarairraph if committed in 
the s ta te .  ($ 2 ch 66 SLA 1983: am  5 44 ch 6 SLA 1984)

160
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E ffec t o f  a m e n d m e n ts .  — T he 1934 
am endm ent, in suosecuon el. in  p a ra ­
graph i l l ,  su b stitu ted  “form er AS 
11.40.130: or th e  law s o f a n o th e r  jurisd ic­
tion '' for “or for a  v io lation  or attem D ted 
v iolation of an  offense com m itted  outside 
the  s ta te '' and  inserted  "or fo rm er AS 
11.40.130," and  in p a rag rap h  >3) substi­

tu ted  "former AS 11.15.120. 11.15.134. or 
11.15.160: form er ll.4U .0d0. 11.40.110. 
11.40.130. o r  11.10.200 — ! 1.40.420: o r the  
laws of an o th er j u r —iiction ' Sir "or fcr a 
violation o r a ttem p ted  violation of a n  of­
fense com m uted  outside th e  u a i e '  and 
"sections listed in th is parai,Tapn'" for 

“above ser'inn .i.'1

Sec. 12.62.040. S e c u r i ty ,  u p d a t in g ,  a n d  p u rg in g .  :a) C riminal 
justice information systems shall

(1) be dedicated to law enforcement purposes and be under the 
m anagem ent and control of law enforcement agencies unless exempted 
under regulations adopted under AS 12.62.010:

12) include operating procedures approved by the commission which 
are  reasonably designed to assure the security  of the information con­
tained in the system from unauthorized disclosure, and reasonably 
designed to assure th a t  criminal offender record information in the 
system is regularly  and  accurately revised to include subsequently 
furnished information:

(3) include operating procedures approved by the commission which 
are  designed to assure th a t  information concerning an  individual shail 
be removed from the records, based on considerations of age. na tu re  t 
record, and reasonable interval following the last en try  of information 
indicating th a t  the individual is still under the jurisdiction of a law 
enforcement agency.

(b) N otwithstanding any  provision of this section, any criminal ju s ­
tice information re la ting  to minors which is m ain ta ined  as part of a 
crim .nal justice information system must be afforded a t  least the same 
protection and is subject to the same procedural safeguards for the 
benefit of the individual with respect to whom the information is m ain ­
tained, in m atters  re la ting  to access, use and security  as it would be 
under AS 47.i0.090. i$ 1 ch 161 SLA 1972)

Sec. 12.62.050. I n t e r s t a t e  sy s tem s  for th e  e x c h a n g e  o f  c r im in a l  
ju s t ic e  in fo rm a t io n ,  i a) The commission shall regula te  the partic ipa­
tion by all s ta te  and local criminal justice agencies in an in ters ta te  
system for the exchange of criminal justice information, and shall be 
responsible to assure the consistency of the partic ipation  with the pro­
visions and purposes of this chapter. The commission may not comnei 
any criminal justice agency to participate in an  in ters ta te  system.

(b) Direct access to an in ters ta te  system for the  exchange of criminal 
justice information shail be limited to those criminal justice agencies 
th a t  are expressly designated for that purpose by the commission. 
When the system employs telecommunications access terminals, the 
commission snaii iimit the num ber and placement of the term inals  to 
those for which adequate security  measures m ay be taken and  as to 
which the commission may impose appropriate supervisory regu­
lations. (S 1 ch 161 SLA 1972)



j 12.62.060 A l a s k a  S t a t u t e s S 12.62.070

S e c .  12.62 060. Civil a n d  c r im in a l  rem edies .  (a » A person with 
respect to whum criminal justice information has been wilfully m ain­
tained. disseminated, or used, or intelligence information has been 
collected, obtained or used, in violation of this chapter h a s  a civil cause 
of ac tion  aga ins t  the person responsible for the violation and shall be 
en ti t led  to recover actual damages and  reasonable a tto rney  fees and 
o ther reasonable litigation costs.

»b) A person who wilfully disseminates or uses criminal justice infor­
m ation  knowing such dissem ination or use to be in violation of this 
chapter,  or who knowingly collects, obtains or uses intelligence infor­
m ation  in violation of this chapter, upon conviction, is punishable by 
a fine of not more th an  S I ,000 or by imprisonment for no t more than 
one y* , or by both.

*c) A good faith reliance upon the provisions of this chapter or of 
applicable law governing m aintenance, dissemination, o r  use of crim­
inal ju s t ice  information, or upon rules, regulations, or procedures pre­
scribed under this chap te r  is a  defense to a civil or cr im inal action 
brough t under th is  chapter. i§ 1 ch 161 SLA 1972; ami )  3 ch 38 SLA 
1976)

S ec .  12.62.070. D efin it ions .  In this chapter

(1) "commission" m eans the Governor's  Commission on the Admin­
is tration  of Justice  established under AS 44.19.110 — 44.19.122;

• 2) "crim inal justice inform ation” means information concerning an 
individual in a  criminal justice information system and indexed under 
the ind iv idua l’s name, or retr ievable by reference to the individual by 
name o r  otherwise and which is collected or stored in a cr im inal justice 
information system;

(3) "crim inal justice information system ” means a system, including 
the equipm ent,  facilities, procedures, agreements, and  organizations 
related to the system funded in  whole or in parr by the Law 
Enforcem ent Assistance A dm inistration, for the collection, processing, 
or d issem ination  of criminal justice information;

(4) "intelligence information” m eans information concerning the 
background, activities or associations of the individual or group 
collected or obtained by a law-enforcement agency tor preventive, pre­
cautionary  or general investigative purposes not directly connected 
with th e  investigation of a specific crime which has been committed nor 
with th e  apprehension of a specific person in connection w ith  the com­
mission of a par ticu lar  crime:

<5) " in te rs ta te  system s” m eans agreements, a r rangem ents  and sys­
tems for the in ters ta te  transmission and exchange of crim inal justice 
information, but does not include record keeping systems in the state 
m ain ta ined  or controlled by a s ta te  or local agency, o r  a group of 
agencies, even if the agency receives information through, or otherwise 
partic ipates in. systems for the in ters ta te  exchange of cr im inal justice 
information;

y.l ■„
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(6) "law enforcement” means any  activity rela ting  to crime 
prevention, control or reduction or the  enforcement of the criminal 
prevention, control or reduction or the  enforcement of the criminal law. 
including, bu t  not limited to. police efforts to prevent, control or reduce 
crime or to apprehend criminals, activities of criminal prosecution, 
courts, public defender, corrections, probation or parole authorities:

(7) "law enforcement agency” means a public agency which performs 
as one of its principal functions activities perta in ing to law 
enforcement and includes the child support enforcement agency cre­
ated  by AS 47.23. ( 1  ch 161 SLA 1972: am 4 4 ch 38 SLA 1976: am 
§ 31 ch 126 SLA 1977)

Chapter 65. Coroner’s Inquest.
Section

10. Ado /in tm en i o f m edical ex am in er 
20. O u t.* ;
25. Post m ortem  ex am in atio n s 
30. C oroners
40. Inqu iry  into cause o f d ea th  
30. Sum m oning ju ro rs  for inquest 
60. O ath  of inquest ju ro rs
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C o lla te ra l  r e fe re n c e s .  — 18 Am. J u r . 
2d, C oroners o r .Medical E x am iners, a 1 e t 
seq.

13 C .J.S .. C oroners. I 1 e t  seq.: 30 
C .J.S .. Sheru fs and  C onstables, j  38.

Sec. 12.65.010. A p p o in tm e n t  o f  m e d ic a l  e x a m in e r .  The commis­
sioner of hea lth  and social services may appoint medical examiners in 
each of the judicial di.'tricts. The commissioner m ay appoint any  n u m ­
ber and  designate them  to serve in those areas  as, i n the opinion of the 
commissioner, the adm in is tra tion  of justice requires. To be eligible for 
medical examiner, a person shall be a physician licensed to practice in 
this s ta te  or a physician employed by the state, or by any agency of ihe 
United States government within the s ta te  if the physician is licensed 
in a s ta te  other than  Alaska. Appointments shall be for a term not more 
th an  one year. (§ 10.01 ch 34 SLA 1962: am $ 6 ch 104 SLA 1971)

C rt"  >ral re fe re n c e s .  — 18 Am. Ju r . 
2d. ners o r M edical E xam iners.
15 l-lo.

IS C .J S.. Coroners. 1. 3-7. 30: 30 
C .J.S .. Sheriffs and  C onstables. * 38.

Sec. 12.S5.C20. D u tie s .  When a  person dies unattended  b.v a physi­
cian. or when no physician is prepared to execute the certificate of 
dea th  prescribed by th e  Vital S ta tis tics  Act. the coroner assigned to
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8. Licensing and Criminal History 
Information

Unfortunately, many child sexual assault victims are molested by those in a position of 
trust and authority over them. And. it is a sad fact that many dedicated and sincere 
professionals who are deeply concerned about the welfare of children are working in 
organizations and institutions with those who would seek to harm or exploit children. 
The vast majority of those who work with children, however, are dedicated people who 
would never seek to harm a child in any way.

It is important to note that criminal historv checks will not be a complete or 
thorough solution to the problem of child exploitaron in specific institutions and child 
activities. It i: one important step that many states have undertaken to protect chil­
dren from criminal and sexual exploitation.

Criminal History Information
One step that many states have undertaken to protect children from criminal and 
sexual exploitation is a check on an individual's criminal record. While some states 
have focused their attention on particular professions, such as school employees or day 
care personnel, it is more appropriate to consider ail individuals who work with or 
volunteer to assist children in a variety of occupations and activities. The scope of the 
problem goes far beyond one or two institutions and activities.

A criminal history check is a two-part process:

1. A check through the state law-enforcement system to determine if there have 
been any particular kinds of offenses committed by that individual in the 
state.

2. A check through the federal law-enforcement information system to deter­
mine if other states have records of the criminal history of the individual. A 
record check through both systems will cost between 520 and S25.

Some of the state statutes providing for a criminal history authorize access by 
prospective employers: other statutes allow access to the information by authorizing or 
licensing an agency of the state government. Also, some states authorize i  check by 
the individual’s name and Social Security number, while others use fingerprints as 
well.

Federal Law Requiring Background Information and Criminal Histories In 1984 a 
federal law was passed that requires that any state wishing to receive certain specific 
funds under Title XX of the Social Security Act to enact, by September 1985. 
the following:

A state law or regulation to provide for employment historv, background 
checks, and nationwide criminal record checks for all 'existing and prospec­
tive operators, staff, or employees of child care facilities (including any facility 
or program having primary custody of children for 20 hours or more per 
week), juvenile detennon. correction, or treatment facilities.’ (RL. 98-473)



S l u *  L a m  R e q u ir in g  a C r im in a l H is to ry  In q u ir y  C h e c k in g  e r .n i a a l  h m o r . a  is not 
a n  u n u su a l p ro c e d u re  m  som e n a te s . F o r  e x a m p le , o n e  s ta te  a llow s  such ch ecks fo r  a 
t o ta l o f  o v e r d i  o c c u p a t io n s  o r  p ro fe s s io n a l lic en se s , in c lu d in g  licenses fo r  ac u o u n c - 
cu re , a u tom o c i le  d e a le rs h ip s , b a rb e r  sh op s , b in g o  o p e r a to rs ,  fu n e ra l d ire c to rs , en g i­
n ee rs . n u rse s , p lu m b e rs , p u b lic  a c c o u n tan ts , s c n o o l b u s  d r iv e rs , and  m an y  o th e rs . 
A r  o th e r  sou rce  f o r  b a c k g ro u n d  in fo rm a t io n  is th e  s ta re  c h i ld  a b u se  ar.d  -.eg lect reg is ­
t ry . w h ich id e n tif ie s  a b u se rs . C a re  m ust be ta k e n  to e x c lu d e  those  in d iv id u a ls  who 
w ere re fe r re d  to the  re g is try  b u t w ho  w e re  n e v e r p ro v e d  to be ab u se rs .

C r im in a l H is to ry  In fo rm a t io n  on  T h ose  S u p e rv is in g  C h i ld re n  A t leas t th re e  states 
h ave  en ac ted  le g is la t io n  to a llow  an  em p lo y e r  to  re q u e s t in fo rm a t io n  a b o u t con v ic tio n s  
o f  sox c rim es  f o r  a n y  p e rso n  w ho w ou ld  have  su p e rv is o ry  o r  d is c ip lin a ry  p ow e r o v e r  a 
m in o r . K e n tu c k y  (1 9 8 4 .  H . 3 .  4 3 6 )  re c en tly  e n a c te d  such  a law . an  e x c e rp t o f  w h ich  is 
re p ro d u c e d  b e low :

SECTION 10.
(1 )  Notw ithstanding any other orovisions o f  law . an em p loyer may request 

from  justice cabinet records o f all availab le convictions involving any sex 
crimes o f a person who applies fo r em ployment o r  volu>"eers fo r  a position in 
wnicn he o r she w ould  nave supervisory o r d isc ip lina ry power over l  m inor.
The eaomet shall rum isn the in iorm aiiuu  co the requesting employer ana

- shall also send a copy o f the in form ation  to the app lican t.
(2 ) Any request fo r  recorda under subsection ( l ) o f  this section snail be on 

a fo rm  approved by tne caoin.-t. and the caoinet may c.earqe a fee to be paid 
by the em ployer fo r  the actual cost o f processing the request.

(3 )  The caoinet shail adapt regulations to im p lem ent the provisions c f 
this section.

(4 )  As used in this secr.on "employer'* means any organ ic anon  specified 
by the attorney general wnich employs o r uses the sem ens o f vo luntesrs cr 
paid employes in posreons in which the vo lun teer o r employe has supervisory 
o r  d isc ip linary power over a chiid o r ch ild ren .

(5 )  As used in this section "see crimes'' means a conviction fo r a vio lation 
o r  atrem oted vio lation o f K R S  SlO.Q-tO to 5 1 0 . ISO. 5 2 9 .0 2 0  :o 5 2 9 .0 50 .
5 2 9 .0 7 0 . 52 9 .0 2 0 . 5 2 0 .0 20 . 52 1 .2 1 0 . 5 2 1 .2 2 0 . 5 2 1 .2 4 0 . to 5 2 1 .2 7 0 . a-.id the 
crim inal o ffense o f un law fu l cmnsacr.cn with a m in o r. Coavicr.on  fo r  a vioia- 
don c r  anempted violation o f an offense comm itted outside the C om m on­
wealth o f Kentucky is a sex crime if such cffense w ould have been a crime in 
Kentucky under one (1 )  o f the above sections if comm itted in Kentucky .

A la s k a  (5  1 2 .6 2 .0 3 5 )  a n d  C a li fo rn ia  (P e n a l C o d e . § 1 1 1 0 5 .2 )  h ave  en ac ted  le g is ­
la t io n  s im i la r  to K e n tu c k y 's . A n  e x c r rp t  f r o m  the C a li f o r n ia  s ta ru te  fo l lo w s ;

§11105 .2 . Record o f conviction involving sex crim e; availab ility to em ­
p loyer fo r  ap p lic a rt fo r  position with supervisory o r d isc ip lina ry power over 
m inor.

(a ) Notw ithstanding auy o ther provisions o f law . an em p loyer may request 
from  the Departm ent o f Justice records o f a ll convictions involving any rex 
crimes o f a person who applies fo r  employment o r  vo lunteers fo r a position in 
which he o r  she would have supervisory o r d isc ip lina ry power over a m inor.
The '‘ —/arrm ent shall furnish the in fo rm ation  to the requesting employer 
and . . .a i l r itn  send a copy o f the in form ation  to the app lican t.

New  Y o r k  la w i§  3 7 3 -a )  a lso  p rov id es  an  a u th o r i-~ d  ag ency  access to re c o rd s  in 
th e  C r im in a l Ju stice  D iv is io n  to  d e te rm in e  th e  q u a li f ic a t io n s  a t p e rson s  w ho w ill c a re  
fo r  a n d  supe rv ise  c h i ld re n . A u  exce rp t f ro n . the New  Y o r k  s ta tu te  fo llow s :

§373-a. Access to conviction records by authorised agencies.
Sub ject to ru les and regulations o f the division o f crim ina l justice services, 

au au thorized  agency snail have access to conviction records maintained by 
state law enforcement agcnc.es pertaining to persons who have applied fo r  
and are unde r active consideration  fo r  em ploym ent by such au thorized
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agency in positions where such persons w ill be engaged directly in the care 
and supervision o f children .

C r im in a l H is to ry  In fo rm a t io n  on  F o s te r  a n d  A d op tiv e  P a ren ts  C onn ec tic u t le g is la ­
t ion  t§ 5 4 - 1 4 2 K )  p rov id es fo r  c r im in a l c o n v ic t io n  ch ecks on p rosp ec tive  fo s te r o r  a d o p ­
tive p a re n ts . T h is  s ta tu te , a p o rt io n  o f  w h ich  is re p ro d u c e d  be low , a lso  p rov id es fo r  the 
D e p a rtm e n t o f  C h i ld re n  and  Y o u th  S erv ices to  o b ta in  c r im in a l coi -ic tion re c o rd s  fo r  
those w o rk in g  w ith c h i ld re n :

( 0  Notw ithstanding any other provisions o f law to the contrary, upon re­
quest to a crim inal justice agency oy the department o f children and youth 
services o r by any other voutn service agency approved by the department 
such crim inal justice agency shail p rovide in form ation to the department o r 
youth service agency concerning the .'rimmal conviction record o f an app li­
cant fo r  a paid o r vo luntary position, inc luding one estaoiisned by contract, 
whose p rim ary duty is the care o r treatm ent o f cnild ren . including applicants 
fo r adoption o r foster parents. A ll in fo rm ation , including any crim inal con­
viction record, procured by the departm ent o f children and youtn services o r 
any other youth service agency shall be confidentia l and snail not be funner 
disclosed by such agencies o r the ir representatives. Any violation o f the pro­
visions o f this subsection relative to the confidentia lity o f inform ation re­
ceived by the department o f ch ild ren and youtn services o r otner youtn ser­
vice agencies shall be punishable by a fine o f not more man one tnousand 
do lla rs .

C r im in a l H is to ry  In fo rm a t io n  on  S c h o o l E m p lo y e e *  T i m :  states have enac ted  leg is ­
la t io n  th a t w ou ld  re q u ire  c r im in a l h is to ry  in q u ir ie s  fo r  anyone connec ted  w ith the 
sch oo l sys tem . C a li fo rn ia  (E d u c a t io n  C o d e . -’ 5 1 2 3 )  h as m anc a ted  th a t no p e rson  who 
has been conv ic ted  o f  a sea o rte r.se  m ay  be em p lo y ed  by a sch oo l d is tr ic t . F o llow in g  is 
an  e x ce rp t f r o m  the C a li fo rn ia  s ta tu te :

•*5123. Employment a fte r conviction o f  sex offense o r narcotics offense.
No person snail be employed o r retained in employment by a school dis­

trict who h is  been convicted o f any sex orfense.

. F lo r id a  (198*1. H . 3 .  9 6 9 ) has a ls o  re c en tly  m and a te d  th a t ap p lic an ts  f o r  tea ch e r 
c e rt i f ic a t io n  be sub jec t to b o th  sta te  an d  fe d e ra l c r im in a l h is to ry  checks to d e te rm in e  
i f  th e  a p p lic a n t  h ad  been  c on v ic ted  o f  a m is d em e a n o r , fe lo n y , o r  o th e r  c r im in a l 
c h a rg e .

T h e  S ta te  o f  N evada  ( 3 9 1 .0 2 0 )  re q u ire s  th a t an a p p lic a n t fo r  teache r c e r t i f ic a ­
t io n  su bm it f in g e rp r in ts  and  w ritte n  p e rm is s io n  a u th o r iz in g  a c r im i r . i l h is to ry  ch ec k :

3 9 1 .0 2 0  Certificates granted by superin tendent of pub lic instruction : 
fingerprin ring o f rpp lican ts.

1. A ll certificates fo r teachers and o th e r educational personnel are 
granted by the superintendent o f pub lic instruction . He may issue certifi­
cates to all qua lified  persons under the regulations o f the state board o f edu­
cation.

2. Every applicant fo r a certificate snail submit with his apolication a 
complete set o f his fingerprints and written permission authorizing the su­
perintendent to forward such fingerp rin ts to the Federal Bureau o f Investi­
gation fo r its report. The superintendent may issue a provisional certificate 
pending receipt o f such report if he determ ines that the applicant is other­
wise qua lified .

3 . Upon receipt o f the report re ferred  to in subsection 2 and a determ ina­
tion by the superintendent that the app licant is qua lified , a certificate must 
be issued to .he applicant.
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Licensing Child Care Institutions

S ev e ra l s ta te s  have en ac ted  le g is la t io n  re q u ir in g  c r im in a l re c o rd  in fo rm a t io n  on those 
c o n n ec ted  s p e c ific a lly  w ith  ch ild  c o re  in s titu tion s . New  H a m p s h ire  i § I " 0 - E : 4 ) re ­
q u ire s  in v e s t ig a tio n s  o f a ll those  d e a lin g  w ith  c h i ld re n  a t p a r t ic u la r  ch ild  ta re  fa c i l i ­
t ie s . A n  e x c e rp t f r o m  the N ew  H a m p sh ire  s ta tu te  is re p ro d u c e d  b e low :

|70-et<* App lications.
I. Any person who intends to receive ch ild ren , o r arranges fo r care or 

p lacement o f one o r m ore cniidren unrelated to me o o e ra to r . sha ll acpiy fo r 
a license to operate one o r m ore or' the tyt; rs si facilities fo r  cn tld  care . A cp li- 
cation fo r a license to operate a child cartr fac-.lity snail be made :o the de­
partm ent in the m anner and on form s prescribed by ru le  by the eommis- 
n o i : ; r  under RSA 5 4 1 .A . In cooperacion witn the op e ra to r, there snail be an 
exam ination of the fac iliry . an investigation o f the p rog ram  ana person re­
sponsible fo r  the care or cniidren.

I I .  Upon receiot of any app lica tion , the departm ent snail in every : -m  
exam ine me child  aouse records or me division o f w e lfare and the crim inal 
ccnvtcr.cn records o f the state police 10 determ ine wnetner the app licant is of 
p ro o e r cnaraccer. I f  the applicant u  fcund to have any record in eirr.er the 
child aouse o r  the state ponce files , me departm ent sha ll ind icate mat me 
record xssts in its files on the app licant. I f  the ap o lican t is found to nave 
been corn cted o f ch ild  aouse. he snail r.ot ae issued a license.

C o lo ra d o  (§ 2 6 -6 -1 0 4 )  h a s  en ac ted  le g is la tio n  f o r  s c re en in g  rhe a d m in is t ra to r , 
the a p p lic a n t , an em p lo y ee , o r  a p p lic a n t rv -r a lic en se  o f  a  c h i ld  ca re  fa c i li ty . T he 
C o lo ra d o  le g is la t io n , w n ich  f o l l o w * ,  in c lu d e s  the s t ip u la t io n  th a t  n o  license to op e ra te  
a fa m i ly  c a re  h om e  o r  c h ild  c a re  c e n te r wtil be issued  to  a n y o n e  conv ic ted  at cm id  
a o u se  o r  an  u n law fu l sexu a l o f fe n s e :

Ib -o - lO A  Licenses, ou t-o f-sta te notices, and consent.
Mo license o r  certificate to operate a fam iiy care n.ome o r cm id care center 

shall be issued by the departm ent, a counrv departm ent, o r  a cm id place­
ment agency licensed under the provisions of tnu  artic le ifi

(a ) The person applying fo r such a license o r certificate nas been con­
victed o f an un law fu l sexual o ffense , as defined in section 12 -3—111 (1 ).
C .R .S . 1973. according to the records ot the C o lo rado bureau  o f investiga­
tion : o r

lb* The person applying fo r l  license o r certificate has not consulted witn 
the C o lo rado bureau o f investigation, as defined in section 1J-21 -1  la  11) ic ).
C .3 .S .  1973. to determ ine whether any employee o f the r'amiiy core home o r 
ch ild  care center has. according to the bureau's records, been convicted of 
an un law fu l sexual o ffense , as defined in section 1S -3—• 1 1 ( 1 ) .  C .3 .S .  I 9 ~ .



I, the undersigned, an employee of  the State of Alaska, do hereby certify 

that the microfilm images on this microform are accurate reproductions 

of  the original records of the State of Alaska as ac;umulated during the 
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S T A T E  OF ALASKA 1985 LEGISLATIVE S E S S I O N

____________________FISCAL N O T E __________________

R e v i s io n  Date:

REQUEST FISCAL DETAIL
B i f l /R e s o lu t io n  N o . ;  HCSCS SB-20 Agency A ffec ted :  F d n r a H n n
T i t l e :  . . . t r a i n i n g  s t a t e . . .   Program Category A f f e c t e d :
sch o o l . . .employees 

Sponsor: Sen .Faiks
Requestor: House J u d i c i a r y  
Date o f  Request : 4 - 1 6 - 8 5

BRU, Program or S u b p r o g r a m ^ ) A f f e c te d :

OPERATING
FV 8b i FY 86 | FY 87 FY 88 FY 89 FY 90

TOT PERSONAL 5ESV1CES~
200 TRAVEL

300 CONTRACTUAL

400 SUPPLIES

500 EQUIPMENT

500 LAND & STRUCTURES
700 CHANTS, CLAIMS

300 MISCELLANEOUS

TOTAL OPERATING _____0 o 0 0 0

CAPITAL

c REVENUE

FUNDING: (Thousands o f  D o l l a r s
.itJifcriHL l-UNb a i o ’ 0  | 0 0
-EDERAL FUNDS i i i
3THER iTOTAL i 1

POSITIONS:
-UU.-I IMfc. 

’ART-TIME 

TEMPORARY

1 i i

! I

1 1 1

ANALYSIS: Attach  a s e p a r a t e  page i f  n e c e s s a r y

The b i l l  has no f i s c a l  impact  on t h i s  Department.

Prepared By: S te v e  Hole r i  .
Div is ion:  C o m m is s io n e r ' s  Gr'ficqf j

Approved by Com m iss ioner :  Harolc f ^ ' n o l d s  , J r .
Agencyfducation

D is t r ib u t io n  (by Agency p r e p a r i n g  f i s c a l  n o t e ) :  
L e g i s l a t i v e  F i n a n c e  
L e g i s l a t i v e  S p o n s o r  
Requestor
O f f i c e  of Management and Budget 
Impacted A g e n c y ( i e s )

P h o n e : 2800 
D a te :  4-16-85

D a t e : _ j u i £ - f l £

7/1/84



STATE OF ALASKA 1985 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date:

REQUEST:

Bill/Resolution Ho.t H C S  SB 28 (HESS)

T i t l e : "An Act relating to training state 

employees on the r e c o g n i t i o n  and reporting 

of child abuse and n e g l e c t . 11 

Sponsor: Senator_Falks__________________________

Requestor: (H) Judiciary

Date of Request: A p r i l  15, 1985

FISCAL DETAIL:

Agency Aff e c t e d : DEPARTMENT OF CORRECTIONS

Program Category Affected: ________________

Administration of Justice____________________

BRU, Program or Subprogram(s) Affected: 

Offender Confinement. Reformation and 

Supervision_________________________________

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING

FY 85 ’ Y 86 FY 87 FY 88 FY 89 FY 90

100 PERSONAL SERVICES 

200 TRAVEL 

300 CONTRACTUAL 

400 SUPPLIES 

500 EQUIPMENT 

600 LAND & STRUCTURES 

700 GRANTS, CLAIMS 

800 MISCELLANEOUS

«

TOTAL OPERATING -0- r,
-0- -0- -0- -0-

CAPITAL - 0 - - 0 -  - 0 - - 0-  - 0 - - 0 -

REVENUE -0- -0- -0- -0- -0- -0-

FUNDING: (Thousands o f  Dollars;

GENERAL FUND -0- -0- -0- -0- -0- -0-
FEDERAL FUNDS

OTHER

TOTAL -0- -0- -0- -0- -0- -0-

POSITItNS:

FULL-TIME

PART-TIME

TEMPORARY

A N A L Y S I S : Attach a s e p a r a t e  page if necessary.

This legislation w i l l  have no fiscal impact on the Department of Corrections.

Prepared By: 

Division:

William W. Ladwigt 

Deputy C o m m i s s i o n e r  - Administration

Approved by Commissioner: 

Agency:

Distribution (by Agency p r e p a r i n g  fiscal note): 

Legislative Finance 

Legislative Sponsor 

Requestor

Office of Management a n d  Budget 

Impacted Agency (ies)

Phone: 465-3376

Date: April 15, 1985

Date: April 15, 1985

7 /1 /8 4



S T A T E  OF A L ASKA 1985 LEGISLATIVE SESSION •

____________________ FISCAL NOTE J _______ __________

R e v i s io n  Date :

REQUEST FISCAL DETAIL
Bi 11 /R e s o l u t i o n  N o . :  CSSB 28 (HESS) Agency A f f e c t e d :  P u b l i c  S a f e t y
T i t l e :  " T r a in i n g  S t a t e  Employees on Program C a teg o ry  A f f e c t e d :  
r h i l d  abuse  and n e g l e c t . . . A d m i n i s t r a t i o n  o f  J u s t i c e

S ponsor :  S e n a t o r  F a ik s _____________  BRUt Program o r  Subprogram(s)  A f f e c t e d :
R e q u e s t o r :  Sen, f i n a n c e  A laska  S t a t e  T roopers
Date o f  R eques t :  2 / 1 2 / 8 6  ______________________________________________

EXPENDITURES/REVENUES: (Thousands  o f  D o l l a r s !

OPERATING
FY fib’"' fY tio ■ ~ T r s r ~ ‘ “ I T T b f - r s r ' D PY 9U

100 PERSONAL SERVICES 

200 TRAVEL 

TOO CONTRACTUAL 

'(00 SUPPLIES 

500 equipment 

500 LAND & STRUCTURES 
700 GRANTS, CLAIHS 
900 MISCELLANEOUS

•

TOTAL OPERATING -0- -0- -0- - u - ■ ■ CO­ -CJ-

C wrrcr *****f   mm
a r s !

JklJEWlL" HJwJ 
'EDERAL FUNDS 
TTHER 
TOTAL -U- -U- -U- -U- - 0 - -0 -

TTONS:

’ ART-TIME
TEMPORARY

ANALYSIS: A t ta c h  a s e p a r a t e  page i f  n e c e s s a r y
The D e p a r tm e n t ' s  i n i t i a l  f i s c a l  n o t e  on t h i s  b i l l  was based  upon a m i s i n t e r p r e t a t i o n  
o f  t h e  b i l l ' s  i n t e n t  ( i . e . ,  t h a t  s p e c i f i c  a d d i t i o n a l  t r a i n i n g  would be r e o u i r e d ) .
In f a c t ,  b a s i c  r e c r u i t  t r a i n i n g  now i n c l u d e s  t h i s  s u b j e c t  and a d d i t i o n a l  r e f r e s h e r  
t r a i n i n g  cou ld  be p r o v i d e d  by v i d e o t a p e  w i t h o u t  an i n c r e a s e  in  a p p r o p r i a t i o n .

P rep a red  By: Michael  J .  Clemens Phone: 405-4336
D i v i s i o n :  A d m i n i s t r a t i v e  S e r v i c e s  _______________Date:  2 /1 3 / 8 5

Approved by Commiss ioner:  James D. Vaden  Date :  2 /1 3 / 8 5
Agency:___ P u b l i c  S a f e t y  ~ V/

D i s t r i b u t i o n  (by Agency p r e p a r i n g  f i s c a l  n o t e ) :
L e g i s l a t i v e  F in a n c e  
L e g i s l a t i v e  S p o n s o r  ’*
Requestor '  . •
O f f i c e  o f  Management and Budget
Impacted A g e n c y ( i e s )  7 /1 /8 4

WSSGffSSEr •: \\i l



C o n t e n t s  - SB 28 

A p r i l  12, 1985

1. H C S  C S S B  28 (HESS)

2. 3 / 8 / 8 5  m e m o  f r o m  S e n a t o r  F a i k s  to R e p r e s e n t a t i v e  M i l l e r

r e q u e s t i n g  a h e a r i n g

3. 3 / 7 / 8 5  m e m o  f r o m  S e n a t o r  F a i k s  to R e p r e s e n t a t i v e  M i l l e r  

re b a c k g r o u n d  H C S  C S S B  28 (HESS)

4. 2 / 2 7 / 8 5  m e m o  fro m  S e n a t o r  F a i k s  to R e p r e s e n t a t i v e s  

K o p o n e n  a n d  G r u e n b e r g  re b a c k g r o u n d  C S S B  2 8 (HESS)

5. 1 / 1 4 / 8 5  m e m o  f r o m  S e n a t o r  F a i k s  to S e n a t o r  F a h r e n k a m p  

re SB 28

6. d r a f t  C S  f o r  SB 2 8 (HESS)

7. c o p y  o f  A S 4 7 . 1 7 . 0 2 0

8. P o s i t i o n  p a p e r  w i t h  f i s c a l  n o t e  - A l a s k a  N e t w o r k  on

D o m e s t i c  V i o l e n c e  a n d  S e x u a l  A s s a u l t

- H e a l t h  & S o c i a l  S e r v i c e s  -



STATE OF ALASKA ’l985 LEGISLATIVE SESSION 
FTSCAl NOTE_______________

Revis ion  Date:

REQUEST
B i l l / R e s o l u t i o n  No. :  CSSB 28 
T i t I e : _AM ACT RELATING TO 
BEEtm m Z  CHIU) ABUSE
Sponsor; . ._EMKs .

R e q u e s t o r :___________________ _
Date o f  Reques t :_____________

EXPENDITURES/REVENUES: (Thousands o f  D o l l a r s )■ 1 ’ "Tu ■" " .■ L "TM1*
OPERATING

"*V a r " rY ho FY 87 FY 88 FY 89 FY 90

100 PERSONA. SEKVI'CES 1 
200 TRAVEL 

100 CONTRACTUAL 

'tOO SUPPLIES 

500 equipment 

600 LANO A STRUCTURES 

700 GRANTS, CLAIMS 

BOO MISCELLANEOUS

2 . 5 2 . 7 2 . $ 3 . 1 3 .3
Jv__. . 5 .6 .6 .6

l . n _ 1.1 1.2 1 . 3 1.4

TOTAL OPERATING 1 L .fi— 4.3 4 . 7 5 .0
______5*2

| CAPITAL I I I l l 1 \
I REVENUE I i i ~ I ' | |

FUNDING: (Thousands of  D o l l a r s !
IjtNtrtnL t-U,\3 4 .0 4 . 3 4 .7 T . T T "
FEDERAL FUNDS !.
blHER 1
jfOTAL 4.0 4 .3 “ 4 . 7 b.U 5 .3

POSITIONS: . ............................ .
:ULL-tIMt 

SART-TIME

—

TEMPORARY

FISCAL DETAIL
Agency A f f e c t e d :  ALASKA COURT SYSTEM 
Program Category  A f fec ted :  

ADMINISTRATTCN OF JUSTICE 
BRU, Program o r  Subprogram!s)  A f f e c t e d :  

TRIAL COURTS_____________

ANALYSIS: A t tach  a s e p a r a t e  page i f  n e c e s s a ry

Prepared  By; ROBERT G. FISHER, FISCAL OFFICE Phone:264-0561

D i v i s i o n :  ATA^fA COURT SYSTEM.   Date:  a / g / n g

Approved by Commissioner: "ft. Date:  4 / 9 /85________
A9^^y'.^ALASKA CQHRT.SYSTFM  ____________________

D i s t r i b u t i o n  (by Agency p r e p a r i n g  f i s c a l  n o t e ) :
L e g i s l a t i v e  Finance 
L e g i s l a t i v e  Sponsor 
Reques to r
O f f i c e  o f  Management and Budget
Impacted A gency( ios)  7 /1 /84
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CO-CHAIRMAN 
FINANCE COMMITTEE

9 0 7 -4 6 5 - 3 7 4 0

£>cnatE

% «■
IAN FAIKS 
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M a r c h  8, 1985

M E M O R A N D U M

TO:

FROM:
SUBJECT:

R e p r e s e n t a t i v e  M i k e  M i l l e r ,  C h a i r J a n  
H o u s e  J u diciary--Committee

S e n a t o r  J a n  F

H e a r i n g s  on H C S C t p B  28 (HESS)

I w o u l d  a p p r e c i a t e  the H o u s e  J u d i c i a r y  C o m m i t t e e  s c h e d u l i n g  a 
h e a r i n g  on  H o u s e  C S  for CS for S e n a t e  B i l l  28, an A c t  
r e l a t i n g  to t r a i n i n g  s t ate e m p l o y e e s ,  and c e r t a i n  e m p l o y e e s  
of  the d i s t r i c t s  o f  the s t a t e  p u b l i c  s c h o o l  s y s t e m  on the 
r e c o g n i t i o n  and r e p o r t i n g  o f  c h i l d  a b u s e  and neg l e c t .

I a m  e n c l o s i n g  a b r i e f  s u m m a r y  o f  the h i s t o r y  o f  th i s  bill. 
The H o u s e  H E S S  C o m m i t t e e  w i l l  b e  f o r w a r d i n g  a d d i t i o n a l  
b a c k g r o u n d  m a t e r i a l s .  I w o u l d  a l s o  a p p r e c i a t e  the 
o p p o r t u n i t y  to t e s t i f y  at the f i r s t  h e a r i n g  o f  t h i s  bi l l 
b e f o r e  y o u r  c o m m i t t e e .  T h a n k  you.



Alaska ̂ tatc ffiegislaturc

CO-CHAIRMAN 
FINANCE COMMITTEE
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S e n a t e
M a r c h  7, 1985

M E M O R A N D U M

TO: R e p r e s e n t a t i v e  M. M i k e  M i l l e r ,  C h a i r m a n  
H o u s e  J u d i c i a

F R O M S e n a t o r  Jan Fau.k

S U BJECT: Backgroi'nd on  H o u s e  CS for CS for S e n a t e  B i l l  28
( H E S S ) , an A c t  r e l a t i n g  to t r a i n i n g  s t a t e 
e mp l o y e ^  t , and c e r t a i n  e m p l o y e e s  o f  the d i s t r i c t s  
of the s t a t e  p u b l i c  s c h o o l  s y s t e m  o n  the 
r e c o g n i t i o n  a n d  r e p o r t i n g  of c h i l d  a b u s e  and 
n e g l e c t .

A l a s k a  S t a t u t e  4 7 . 1 7 . 0 2 0  r e q u i r e s  t h a t  c e r t a i n  s t a t e  e m p l o y­
ees and e m p l o y e e s  o f  s c h o o l  d i s t r i c t s  r e p o r t  i n s t a n c e s  of 
c hild a b u s e  and n e g l e c t  to the D e p a r t m e n t  o f  H e a l t h  and 
S o c i a l  Services.

A l t h o u g h  r e p o r t i n g  is m a n d a t e d ,  e m p l o y e e  t r a i n i n g  in this 
area is o f t e n  l i m i t e d  or n o n e x i s t e n t .  N o t  o n l y  do  the 
c h i l d r e n  s u f f e r  f r o m  t h i s  lack o f  t r a i n i n g ,  b u t  the S t a t e  and 
school d i s t r i c t s  m a y  be l e g a l l y  l i a b l e  for the f a i l u r e  of 
t h e i r  e m p l o y e e s  to a c t  p r o p e r l y .

C o n s e q u e n t l y ,  S e n a t e  B i l l  28 w a s  i n t r o d u c e d  to r e q u i r e  
a p p r o p r i a t e  t r a i n i n g  for t h e s e  e m p l o y e e s .

T h e  o r i g i n a l  v e r s i o n  o f  S B  28 r e q u i r e d  t r a i n i n g  in not o n l y  
t he r e c o g n i t i o n ,  b u t  a l s o  in the p r e v e n t i o n ,  i n t e r v e n t i o n ,  
a nd t r e a t m e n t  o f  c h i l d  a b u s e  and neg l e c t .  It a s s i g n e d  the 
C o u n c i l  on D o m e s t i c  V i o l e n c e  a n d  S e x u a l  A s s a u l t  w i t h  the { ok 
of  c o o r d i n a t i n g  t r a i n i n g  o f  a l l  d e p a r t m e n t s ,  e s t a b l i s h i n g  
s t a n d a r d s  o f  t r a i n i n g ,  and p r e p a r i n g  a n d  d i s t r i b u t i n g  t r a i n­
ing m a t e r i a l s .

T he o i i g i n a l  b i l l  a l s o  i n c l u d e d  a l e t t e r  o f  i n t e n t  w h i c h  
u r g e d  s c h o o l  d i s t r i c t s  to c o n d u c t  s i m i l a r  t r a i n i n g .



In the H e a lth, E d u c a t i o n  and S o c i a l  S e r v i c e s  C o m m i t t e e ,  the 
b i l l  u n d e r w e n t  s e v e r a l  c h a n g e s .  At  the s u g g e s t i o n  o f  A l a s k a  
N e t w o r k  on D o m e s t i c  V i o l e n c e  a n d  S e x u a l  A s s a u l t ,  t h e  t r a i n i n g  
w a s  l i m i t e d  to o n l y  the r e c o g n i t i o n  a n d  r e p o r t i n g  o f  a b u s e  
a n d  n e glect. T r a i n i n g  in i n t e r v e n t i o n ,  p r e v e n t i o n ,  and 
t r e a t m e n t  w a s  d e l e t e d  b e c a u s e ,  e x c e p t  for s o c i a l  w o r k e r s ,  no 
o t h e r  r e p o r t i n g  e m p l o y e e s  a r e  i n v o l v e d  w i t h  t h e s e  f u n ctions.

The C o u n c i l  and t h e  D e p a r t m e n t  of  H e a l t h  and S o c i a l  S e r v i c e s  
r e s o l v e d  an i s s u e  b y  a g r e e i n g  th a t  e a c h  i n d i v i d u a l  d e p a r t m e n t  
w o u l d  d e v e l o p  a n d  c o n d u c t  t r a i n i n g  o f  its o w n  e m p l o y e e s .  T h e  
C o u n c i l  w a s  left w i t h  t h e  t a s k  o f  c o l l e c t i n g  t r a i n i n g  m a t e­
ri a l s  and c u r r i c u l a .  It a l s o  w a s  tasked, a l o n g  w i t h  the 
D e p a r t m e n t  of  H e a l t h  and S o c i a l  S e r v i c e s ,  to p r o v i d e  t e c h n i­
cal a s s i s t a n c e  to the agencies.;

T h r o u g h o u t  c o m m i t t e e  h e a r i n g s ,  the b i l l  r e c e i v e d  f i s c a l  n o t e s  
w h i c h  s h o w e d  t h a t  no a d d i t i o n a l  funds w o u l d  be n e e d e d  to 
i m p l e m e n t  the p r o g r a m .  T h i s  is b e c a u s e  the d e p a r t m e n t s  w e r e  
e n c o u r a g e d  to a p p l y  e x i s t i n g  f u nds t o w a r d  th i s  t r a i n i n g .  The 
b i l l  p a s s e d  from the S e n a t e  J u d i c i a r y  C o m m i t t e e  w i t h  no 
c h a n g e s .

W h e n  it r e a c h e d  t h e  S e n a t e  F l o o r ,  the H E S S  C o m m i t t e e  s u b s t i­
tute r e c e i v e d  a n o t h e r  a m e n d m e n t .  T h i s  a m e n d m e n t  r e q u i r e d  
th a t  s c h o o l  d i s t r i c t s  d e v o t e  at l e a s t  o n e - h a l f  d a y  o f  e q u i v a­
lent t r a i n i n g  to t h e i r  e m p l o y e e s .  S i n c e  the l e t t e r  o f  i n t e n t  
w a s  no l o n g e r  n e e ded, it w a s  r e m o v e d  fr o m  the bill. In t h i s  
a m e n d e d  form, the b i l l  p a s s e d  the S e n a t e  u n a n i m o u s l y .

In the H o u s e  H E S S  C o m m i t t e e  S u b s t i t u t e ,  the r e q u i r e m e n t s  for 
school d i s t r i c t  t r a i n i n g  w e r e  r e f l e c t e d  in c u r r e n t  s t a t u t e s  
w h i c h  s p e c i f y  the d u t i e s  o f  r e g i o n a l  s c h o o l  b o a r d s  i n  u n o r­
ga n i z e d  b o r o u g h s  (AS 14. 0 8 . 1 1 1 )  and d u t i e s  o f  l o cal s c h o o l  
b o a r d s  (AS 14.14 . 0 9 0 ) .

In a d d i t i o n ,  t r a i n i n g  in r e c o g n i z i n g  a n d  r e p o r t i n g  " s e x u a l  
a b u s e  o f  m i n o r s "  w a s  a d d e d  to t h e  s c h o o l  d i s t r i c t s '  r e s p o n­
sib i l i t i e s .  The C o m m i t t e e  S u b s t i t u t e ,  h o w e v e r ,  o m i t t e d  the 
S e n a t e ' s  r e q u i r e m e n t  t h a t  the s c h o o l s  d e v o t e  at l e a s t  
o n e - h a l f  d a y  to t h i s  t y p e  o f  t r a i n i n g .
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MEMORANDUM

TO:

FROM:
SUBJECT:

R e p r e s e n t a t i v e s  N i i l o  Koponen  and Max G r u e n b e r g ,  
C o -C h a i rm en
House C om m i t t e e^ on  H e a l t h ,  E d u c a t i o n ,  and S o c i a l  
S e r v i c e s  ' /

i ( VS e n a t o r  J a n  F a i k s \
M l !Bac 1-' r o u n d  on  CS for-* S e n a t e  B i l l  28 (HESS) am, an 

A c t  x e l a t i n g  t o  t r a i n i n g  s t a t e  e m p l o y e e s ,  and 
c e r t a i n  em p lo y e e s  o f  t h e  d i s t r i c t s  o f  t h e  s t a t e  
p u b l i c  s c h o o l  s y s t e m  on t h e  r e c o g n i t i o n  and 
r e p o r t i n g  o f  c h i l d  a b u s e  and n e g l e c t .

A l a s k a  S t a t u t e  4 7 . 1 7 . 0 2 0  r e q u i r e s  t h a t  c e r t a i n  s t a t e  em p lo y ­
e e s  and em p lo y e e s  o f  s c h o o l  d i s t r i c t s  r e p o r t  i n s t a n c e s  o f  
c h i l d  abu s e  and n e g l e c t  t o  t h e  D e p a r tm e n t  o f  H e a l t h  and 
S o c i a l  S e r v i c e s .
A l t h o u g h  r e p o r t i n g  i s  m an d a te d ,  em p lo y e e  t r a i n i n g  i n  t h i s  
a r e a  i s  o f t e n  l i m i t e d  o r  n o n e x i s t e n t .  N o t  o n l y  do t h e  
c h i l d r e n  s u f f e r  f r o m  t h i s  l a c k  o f  t r a i n i n g ,  b u t  t h e  S t a t e  and 
s c h o o l  d i s t r i c t s  may be l e g a l l y  l i a b l e  f o r  t h e  f a i l u r e  o f  
t h e i r  em p lo y e e s  t o  a c t  p r o p e r l y .
C o n s e q u e n t l y ,  S e n a t e  B i l l  28 was i n t r o d u c e d  t o  r e q u i r e  
a p p r o p r i a t e  t r a i n i n g  f o r  t h e s e  e m p l o y e e s .
The o r i g i n a l  v e r s i o n  o f  SB 23 r e q u i r e d  t r a i n i n g  i n  n o t  o n l y  
t h e  r e c o g n i t i o n ,  b u t  a l s o  i n  t h e  p r e v e n t i o n ,  i n t e r v e n t i o n ,  
and t r e a t m e n t  o f  c h i l d  a b u s e  and n e g l e c t .  I t  a s s i g n e d  t h e  
C o u n c i l  on D o m e s t i c  V i o l e n c e  and S e x u a l  A s s a u l t  w i t h  t h e  t a s k  
o f  c o o r d i n a t i n g  t r a i n i n g  o f  a l l  d e p a r t m e n t s ,  e s t a b l i s h i n g  
s t a n d a r d s  o f  t r a i n i n g ,  and p r e p a r i n g  and  d i s t r i b u t i n g  t r a i n ­
i n g  m a t e r i a l s .
The o r i g i n a l  b i l l  a l s o  i n c l u d e d  a l e t t e r  o f  i n t e n t  w h ich  
u r g e d  s c h o o l  d i s t r i c t s  t o  c o n d u c t  s i m i l a r  t r a i n i n g .



I n  t h e  H e a l t h ,  E d u c a t i o n  and S o c i a l  S e r v i c e s  C om m i t t e e ,  t h e  
b i l l  u n d e rw e n t  s e v e r a l  c h a n g e s .  A t  t h e  s u g g e s t i o n  o f  A l a s k a  
N e tw o r k  on D o m e s t i c  V i o l e n c e  and S e x u a l  A s s a u l t ,  t h e  t r a i n i n g  
was l i m i t e d  t o  o n l y  t h e  r e c o g n i t i o n  and r e p o r t i n g  o f  a b u s e  
and  n e g l e c t .  T r a i n i n g  i n  i n t e r v e n t i o n ,  p r e v e n t i o n ,  and 
t r e a t m e n t  was d e l e t e d  b e c a u s e ,  e x c e p t  f o r  s o c i a l  w o r k e r s ,  no 
o t h e r  r e p o r t i n g  em p lo y e e s  a r e  i n v o l v e d  w i t h  t h e s e  f u n c t i o n s .
The C o u n c i l  and t h e  D e p a r tm e n t  o f  H e a l t h  and S o c i a l  S e r v i c e s  
r e s o l v e d  an i s s u e  by  a g r e e i n g  t h a t  e a c h  i n d i v i d u a l  d e p a r tm e n t  
v /ou ld  d e v e l o p  and  c o n d u c t  t r a i n i n g  o f  i t s  own e m p l o y e e s .  The 
C o u n c i l  was l e f t  w i t h  t h e  t a s k  o f  c o l l e c t i n g  t r a i n i n g  m a t e ­
r i a l s  and c u r r i c u l a .  I t  a l s o  was t a s k e d ,  a l o n g  w i t h  t h e  
D e p a r tm e n t  o f  H e a l t h  and S o c i a l  S e r v i c e s ,  t o  p r o v i d e  t e c h n i ­
c a l  a s s i s t a n c e  t o  t h e  a g e n c i e s .
T h r o u g h o u t  c om m i t t e e  h e a r i n g s ,  t h e  b i l l  r e c e i v e d  f i s c a l  n o t e s  
w h ic h  showed t h a t  no a d d i t i o n a l  f u n d s  w o u ld  be n eed ed  t o  
im p l em en t  t h e  p r o g r a m .  T h i s  i s  b e c a u s e  t h e  d e p a r tm e n t s  w e r e  
e n c o u r a g e d  t o  a p p l y  e x i s t i n g  f u n d s  t ow a r d  t h i s  t r a i n i n g .  The 
b i l l  p a s s e d  f r o m  t h e  S e n a t e  J u d i c i a r y  C om m i t t e e  w i t h  no 
c h a n g e s .
When i t  r e a c h e d  t h e  S e n a t e  F l o o r ,  t h e  HESS C om m i t t e e  s u b s t i ­
t u t e  r e c e i v e d  a n o t h e r  amendment .  T h i s  amendment r e q u i r e d  
t h a t  s c h o o l  d i s t r i c t s  d e v o t e  a t  l e a s t  o n e - h a l f  d a y  of. e q u i v a ­
l e n t  t r a i n i n g  t o  t h e i r  e m p l o y e e s .  S i n c e  t h e  l e t t e r  o f  i n t e n t  
was no l o n g e r  n e e d e d ,  i t  was r em oved  f r o m  t h e  b i l l .  I n  t h i s  
amended f o r m ,  t h e  b i l l  p a s s e d  t h e  S e n a t e  u n a n im o u s l y .
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J a n u a r y  14/ 1985

MEMORANDUM
TO:

FROM: 

SUBJECT:

S e n a t o r  B e t t y e  F a h r e n k a m p ,  C h a i r m a n
S e n a t e  Htalth, E d u c a t i o n  a n d  S o c i a l  S e r v i c e s
C o m m i t t e e

S e n a t o r  J a n  F a i k s

S e n a t e  B i l l  28 - A n  A c t  r e l a t i n g  to t r a i n i n g  state 
e m p l o y e e s  on  the p r e v e n t i o n ,  r e c o g n i t i o n ,  
i n t e r v e n t i o n  and t r e a t m e n t  o f  c h i l d  a b u s e  and 
n e g l e c t

S e n a t e  B i l l  28 m a n d a t e s  t r a i n i n g  on the p r e v e n t i o n ,  
r e c o g n i t i o n ,  i n t e r v e n t i o n ,  a n d  t r e a t m e n t  of  c h i l d  a b u s e  and 
n e g l e c t  for s t a t e  e m p l o y e e s  w h o  are r e q u i r e d  b y  l a w  to r e p o r t  
i n s t a n c e s  of h a r m  u n d e r  AS  4 7 . 1 7 . 0 2 0 .  W h i l e  r e p o r t i n g  
i n s t a n c e s  o f  h a r m  is m a n d a t e d  b y  s t a t e  statute, a s s o c i a t e d  
t r a i n i n g  is d i s c r e t i o n a r y ,  a n d  o f t e n  l i m i t e d  o r  n o n e x i s t e n t .

S t a t e  e m p l o y e e s ,  r e q u i r e d  to report--cases o f  harm, do not 
a l w a y s  o b t a i n  t r a i n i n g  that is e s s e n t i a l  to the p e r f o r m a n c e  o f  
t h e i r  l egal r e s p o n s i b i l i t i e s ,  a n d  t h u s  are ill p r e p a r e d  to 
e f f e c t i v e l y  c o m p l y  w i t h  the law. N o t  o n l y  does t h e  p u b lic, 
p a r t i c u l a r l y  c h i l d r e n ,  s u f f e r  f r o m  l a c k  o f  t r a i n e d  s e r v i c e  
p r o v i d e r s ,  b u t  t h e  s t a t e  f a ces p o t e n t i a l  l i a b i l i t y  for 
n e g l i g e n t  a c t s  o f  its e m p l oyees.

R E P O R T I N G  M A N D A T E D
m

In 1971, che A l a s k a  l e g i s l a t u r e  e n a c t e d  A S  4 7 . 1 7 . 0 1 0  w h i c h  
m a n d a t e s  the r e p o r t i n g  o f  the i n s t a n c e s  o f  c h i l d  a b u s e  and 
n e g l e c t  to a p p r o p r i a t e  p u b l i c  a u t h o r i t i e s .  T h e  p u r p o s e  of 
m a n d a t o r y  r e p o r t i n g  is to p r e v e n t  f u t u r e  h a r m  to the c h i l d  and 
s a f e g u a r d  e n d  e n h a n c e  the g e n e r a l  w e l l - b e i n g  o f  c h i l d r e n  in 
A l a ska.

U n d e r  AS 4 7 . 2 7 . 0 2 0  the f o l l o w i n g  p e r s o n s  m u s t  r e p o r t  c a s e s  of  
s u s p e c t e d  h a r m  to the D e p a r t m e n t  of  H e a l t h  a n d  S o c i a l  Services:

p r a c t i t i o n e r s  o f  the h e a l i n g  arts;



s c h o o l  t e a c h e r s  and s c h o o l  a d m i n i s t r a t i v e  s t a f f
m e m b e r s ;

s o c i a l  w o r k e r s ;

p e a c e  o f f i c e r s ,  and o f f i c e r s  o f  the D e p a r t m e n t  of 
C o r r e c t i o n s ;

a d m i n i s t r a t i v e  o f f i c e r s  o f  i n s t i t u t i o n s ;

l i c e n s e d  d a y  c a r e  p r o v i d e r s  and p a i d  staff; and

l i c e n s e d  f o s t e r  c a r e  p r o v i d e r s .

T h e s e  p e o p l e  are o f t e n  the f i r s t  i n d i v i d u a l s  w h o  c o m e  in 
c o n t a c t  w i t h  a b u s e d  c r  n e g l e c t e d  c h i l d r e n .  E a r l y  d e t e c t i o n  of  
h a r m  can r e s u l t  in the p r e v e n t i o n  o f  f u r t h e r  a b u s e  o r  n e glect.

T R A I N I N G

W i t h o u t  p r o p e r  t r a i n i n g ,  c a s e s  o f  a b u s e  o r  n e g l e c t  m a y  n o t  be 
r e c o g n i z e d  and._rep_Q.rt_ed and th u s  the s a f e t y  o f  c h i l d r e n  is 
j e o p a r d i z e d .  I m p l i c i t  in the m a n d a t e  to r e p o r t  s u s p e c t e d  c h i l d  
a b u s e  a n d  neglect.,is the a b i l i t y  to r e c o g n i z e  w h a t  it is that 
m u s t  be r e p o rted.

F o l l o w i n g  n a t i o n w i d e  h e a r i n g s ,  the U. S. A t t o r n e y ' s  T a s k  F o r c e  
o n  D o m e s t i c  V i o l e n c e  r e c o m m e n d e d  t h a t  federal, s t a t e  and l o cal 
g o v e r n m e n t  a g e n c i e s  t r a i n  r e l e v a n t  p e r s o n n e l  to d i a g n o s e  and 
a p p r o p r i a t e l y  i n t e r v e n e  in f a m i l y  v i o l e n c e  cases. I n i t i a l  and 
i n s e r v i c e  t r a i n i n g  for s o c i a l  s e r v i c e  p r o v i d e r s  (child 
p r o t e c t i o n  w o r k e r s ,  m e n t a l  h e a l t h  p r o f e s s i o n a l s ,  a l c o h o l  and 
d r u g  a b u s e  c o u n s e l o r s  a n d  s h e l t e r  w o r k e r s ) , c r i m i n a l  j u s t i c e  
p r o f e s s i o n a l s  (law e n f o r c e m e n t  o f f i c e r s ,  p r o b a t i o n  and p a r o l e  
o f f i c e r s ) , p r o s e c u t o r s ,  judges, m e d i c a l  p r o f e s s i o n a l s  
(physicians, nurses, p a r a m e d i c s ,  p s y c h o l o g i s t s ,  e m e r g e n c y  r o o m  
p e r s o n n e l ) , a n d  t e a c h e r s  w a s  r e c o m m e n d e d .  W h e n  t h e s e  
i n d i v i d u a l s  are o b l i g a t e d  b y  law to r e p o r t  c h i l d  a b u s e  it is 
v e r y  i m p o r t a n t  t h a t  t h e y  are g i v e n  p r o p e r  t r a i n i n g  to i d e n t i f y  
it.

I M M U N I T Y  A N D  L I A B I L I T Y
»•

I m m u n i t y  fr o m  c i v i l  l i a b i l i t y  and c r i m i n a l  p e n a l t y  e x i s t s  u n d e r  
A S  4 7 . 1 7 . 0 5 0  for t h o s e  w h o  r e p o r t  c a s e s  o f  s u s p e c t e d  c h i l d  
a b u s e  o r  n e g l e c t  in g o o d  f a i t h . H o w e v e r ,  if t h o s e  p e r s o n s  
r e q u i r e d  to r e p o r t  c a s e s  o f  abuss o r  n e g l e c t  w i l l f u l l y  or 
k n o w i n g l y  fail o r  r e f u s e  to r e p o r t  the harm, th e y  are g u i l t y  of 
a C l a s s  B m i s d e m e a n o r  u n d e r  A S  4 7 . 1 7 . 0 6 8 .  I g n o r a n c e  of the law 
is no excuse. If a s t a t e  e m p l o y e e ,  r e q u i r e d  to r e p o r t  u n d e r  AS 
4 7 . 1 7 . 0 2 0 ,  w i l l f u l l y  o r  k n o w i n g l y  f a i l s  or r e f u s e s  to r e p o r t  
h arm, that p e r s o n  is s u b j e c t  to p r o s e c u t i o n  u n d e r  AS  4 7 . 1 7 . 0 6 8  
a n d  p o s s i b l e  c i v i l  l i a b i l i t y .  T h e  s t a t e  m a y  a l s o  be s u b j e c t  to



c i v i l  l i a b i l i t y  u n d e r  AS 9. 5 0 . 2 5 0  for the n e g l i g e n t  a c t i o n s  or 
o m i s s i o n s  o f  its e m p l o y e e s .

R E C E N T  F I N D I N G S  IN A L A S K A

In r e c e n t  i n v e s t i g a t i o n s  c o n d u c t e d  b y  b o t h  the S t a t e  O m b u d s m a n  
a n d  L e g i s l a t i v e  Audit, it w a s  d e t e r m i n e d  t h a t  one g r o u p  of 
s t a t e  e m p l o y e e s ,  w h o  are in c o n s t a n t  c o n t a c t  w i t h  a b u s e d  or 
n e g l e c t e d  c h i l d r e n ,  lack s u f f i c i e n t  training.

O n  J u l y  12, 1984, the S t a t e  O m b u d s m a n  c o n c l u d e d  in C o m p l a i n t  
F 8 3 - 1 5 7 6  t h a t  the D i v i s i o n  o f  F a m i l y  a n d  Y o u t h  S e r v i c e s  f a i l e d  
to a c t  e f f e c t i v e l y  to p r o t e c t  a c h i l d  w h o  h a d  b e e n  r e p o r t e d  to 
t he D i v i s i o n  as an a b u s e d  child. (This c h i l d  d i e d  fr o m  
i n j u r i e s  i n f l i c t e d  b y  his l i v e - i n  b a b y s i t t e r . )  T h i s  f i n d i n g  
w a s  b a s e d  on  two factors.

The record of the agency's involvement in the m a tter 
suggested uncertainty and handling inconsistent with 
standard agency practices.

D e s p i t e  the d i r e c t i v e  of  the a g e n c y ' s  p r o g r a m  
m a n u a l ,  s t a f f

a s s i g n e d  to this c a s e  p r o v i d e d  no follow-up.

T h e  O m b u d s m a n  c o n c l u d e d  t h a t  u n d e r s t a f f i n g  w a s  a t  a c r i s i s  
l e v e l  a n d  c o n t r i b u t e d  to the i n e f f e c t i v e  a c t i o n s  o f  the a g e n c y  
in t h i s  m a t t e r .  T h r o u g h o u t  the report, how e v e r ,  l a c k  of  p r o p e r  
t r a i n i n g  o n  c h i l d  a b u s e  a n d  n e g l e c t  for s o c i a l  orfcers, as w e l l  
as m e d i c a l  p e r s o n n e l ,  w a s  h i g h l i g h t e d .

On A u g u s t  10, 1984, the D i v i s i o n  o f  L e g i s l a t i v e  A u d i t  r e p o r t e d  
t h a t  t h e  D i v i s i o n  o f  F a m i l y  and Y o u t h  S e r v i c e s ' s  a b i l i t y  to 
a d e q u a t e l y  i n v e s t i g a t e  r e p o r t s  o f  c h i l d  a b u s e  a n d  n e g l e c t  is 
h a m p e r e d  b y  u n d e r s t a f f i n g  and i n s u f f i c i e n t  m a n a g e m e n t  
d i r e c t i o n .  F o l l o w i n g  i n t e r v i e w s  w i t h  p a r e n t s ,  D e p a r t m e n t  o f  
L a w  p e r s o n n e l ,  C o u r t  S y s t e m  p e r s o n n e l ,  a t t o r n e y s ,  a n d  DF Y S  
s o c i a l  w o r k e r s ,  L e g i s l a t i v e  A u d i t  con c l u d e d :

In some i n s t a n c e s ,  a d e q u a t e  p o l i c i e s  and p r o c e d u r e s  
m a y  e x i s t  in the p o l i c y  a n d  p r o c e d u r e s  m a n u a l ,  b u t  
m a n a g e m e n t  has n o t  p r o v i d e d  the t r a i n i n g  a n d / o r  the 
r e v i e w  to e n s u r e  t h a t  s o c i a l  w o r k e r s  are- f o l l o w i n g  
the m a n u a l .  In e i t h e r  case, D F Y S  m a n a g e m e n t  n e eds 
to p r o v i d e  b e t t e r  d i r e c t i o n  to s o c i a l  w o r k e r s  for 
c o n s i s t e n t l y  i n t e r p r e t i n g  t h e i r  r e s p o n s i b i l i t i e s  and 
e n a c t i n g  l e g i s l a t i v e  i n t e n t  for c h i l d  p r o t e c t i o n .

A  survey of guardians ad litem, w h i c h  accompanied the report, 
indicated that b e t t e r  training and supervision of social 
workers and supervisors was needed.

C O N C L U S I O N



S o c i a l  w o r k e r s  are n o t  the o n l y  p e r s o n s  in thi3 s t ate th a t  n e e d  
t r a i n i n g ,  a n d  t r a i n i n g  a l o n e  w i l l  not l e s s e n  the cr i s i s  
s i t u a t i o n  t h a t  has b e e n  c r e a t e d  b y  u n d e r s t a f f i n g .  How e v e r ,  the 
d o c u m e n t e d  i n v e s t i g a t i o n s  i n d i c a t e  th a t  t h e r e  is a p r o b l e m  w i t h  
a s t a t e  a g e n c y  p r o v i d i n g  p r o t e c t i v e  s e r v i c e s  to c h i l d r e n  that 
h a v e  b e e n  a b u s e d  o r  n e g l e c t e d .  S i n c e  the state has u n d e r t a k e n  ' 
t he r e s p o n s i b i l i t y  to p r o v i d e  p r o t e c t i v e  s e r v i c e s  to child r e n , 
i n t e r v e n e  in a p p r o p r i a t e  cases, and r e q u i r e  r e p o r t i n g  of 
s u s p e c t e d  c a s e s  o f  harm, it is i m p e r a t i v e  t h a t  t h o s e  e m p l o y e d  
b y  t h e  s t a t e  r e c e i v e  a d e q u a t e  t r a i n i n g  to a d d r e s s  this p roblem.

N o n - s t a t e  e m p l o y e e s ,  p r i m a r i l y  t e a c h e r s  and m e d i c a l  p e r s o n n e l  
s h o u l d  a l s o  r e c e i v e  a d e q u a t e  t r a i n i n g .  L o c a l  g o v e r n m e n t s  
s h o u l d  be s t r o n g l y  e n c o u r a g e d  to p r o v i d e  t r a i n i n g  for t e a c h e r s  
e m p l o y e d  b y  the d i s t r i c t .  . ■

To  date, the C o u n c i l  o n  D o m e s t i c  V i o l e n c e  and S e x u a l  A ssault, 
the D e p a r t m e n t  o f  H e a l t h  and S o c i a l  S e r v ices, the P u b l i c  
D e f e n d e r  A g e n c y ,  and the D e p a r t m e n t  o f  E d u c a t i o n  s u p p o r t  this 
bill. T h e  A l a s k a  N e t w o r k  on D o m e s t i c  V i o l e n c e  and S e x u a l  
A s s a u l t  s u p p o r t e d  s i m i l a r  l e g i s l a t i o n  last session.



FOOTNOTES
U . S . ,  D e p a r tm e n t  o f  H e a l t h  and  Human S e r v i c e s .  

O f f i c e  o f  Human D e v e l o p m e n t  S e r v i c e s ,  A d m i n i s t r a t i o n  f o r  
C h i l d r e n ,  Y o u t h  and F a m i l i e s ,  C h i l d r e n ’ s B u r e a u ,  N a t i o n a l  
C e n t e r  o n  C h i l d  Abuse and  N e g l e c t ,  T r a i n i n g  I n  t h e  P r e v e n t i o n  
and  T r e a tm e n t  o f  C h i l d  Abuse  and  N e g l e c t . (W a s h i n g t o n  D . C . :  
DHHS P ub .  No. (OHDS) 7 9 - 3 0 2 0 1 ,  1 9 7 9 )  p . l .

2U . S . ,  D e p a r tm e n t  o f  J u s t i c e ,  A t t o r n e y  G e n e r a l 1s 
T a s k  F o r c e  on  F a m i l y  V i o l e n c e ,  F i n a l  R e p o r t ,  S e p t em b e r  1 9 8 4 , p .  
76  •

3 L e t t e r  f r o m  J o h n  B .  C h en ow e th ,  S t a t e  Ombudsman, t o  
W a l t  L a c y  ( J c ; l y  1 2 ,  1 9 8 4 ) .

4D i v i s i o n  o f  L e g i s l a t i v e  A u d i t ,  ^ S p e c i a l  R e p o r t  on 
t h e  D e p a r tm e n t  o f  H e a l t h  and S o c i a l  S e r v i c e s  D i v i s i o n  o f  F a m i l y  
and  Y o u th  S e r v i c e s  I n t a k e  and Eme rg ency  C u s t o d y  P r o c e d u r e s ,  
A u d i t  C o n t r o l  Number 0 6 - 4 2 0 3 - 8 4 - S  (A u g u s t  1 0 ,  1 9 8 4 ) .
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§ 47.17.020 W e l f a r e ,  S o c i a l  S e r v i c e s  a n d  I n s t i t u t i o n s  § 47.17.020

other than accidental means, of harm through physical abuse or 
neglect or sexual abuse or sexual exploitation, the legislature requires 
the reporting of these cases by practitioners of the healing arts and 
others to the appropriate public authorities. It is the intent of the 
legislature that, as a result of these reports, protective services will be 
made available in an effort to prevent further harm to the child, to 
safeguard and enhance the general well-being of the children in this 
state, and to preserve family life whenever possible. (§ 1 ch 100 SLA 
1971; am § 3 ch 104 SLA 1982)

E f?«ct o f  a m e n d m e n ts .  — T he 1982 explo itation" for "neglect req u irin g  the 
ani' idm ent, in th e  first sentence, substi- a tten tio n  of a p ractitio n er of the  healing  
tu t  n! "neglect o r sexual abuse  or sexual a r ts ” and inserted  "of th e  h ealin g  a rts ."

N O T E S  T O  D E C IS IO N S

U se o f  r e p o r ts .  — The reports o f child 
abuse and  neglect requ ired  by th is  section 
are  in tended for use in child protection 
proceedings and a re  no t in tended  for use in

crim inal proceedings. S ta te  v. R .H., Ct. 
App. Op. No. 375 (File No. 7768), P.2d 

(1984). Set olso notes to AS 47.17.060, 
u n d e r ca tch lin t "Jud ic ial proceeding."

C o lla te ra l  r e fe re n c e s .  — 42 Am. Ju r . 
2d, In fan ts , §§ 16, 17.

43 C .J.S ., In fan ts . §5 36 to 39, 70 to 75, 
94.

M edical a tten tio n , crim inal neglect by 
fa ilu re  to provide, 12 ALR2d 1047.

L iab ility  of p a ren t for in ju ry  to 
unem ancipated  child  caused by p a ren t's  
negligence, 41 ALR3d 904.

V alid ity  and construction  of penal s ta t ­
u te  p roh ib iting  child abuse, 1 ALR4th 38.

SeeK4I»17tQ2flci*Braons':requir^:t< '̂reiM)W fa) The following 
persons who, in the performance of their professional duties, have 
cause to believe that a child has suffered harm as a result of abuse or 
neglect shall immediately report the harm to the neares office of the 
department:

(1) practitioners of the healing arts;
(2) school teachers and school administrative staff members;
(3) social workers;
(4) peace officers, and officers of the Department of Corrections;
(5) administrative officers of institutions;
(6) licensed day care providers and paid staff;
(7) licensed foster care providers.
(b) This section does not prohibit the named persons from reporting 

cases which have come to their attention in their nonprofessional 
capacities nor does it prohibit any other person from reporting a child’s 
harm which the person has cause to believe is a result of abuse or 
neglect. These reports shall be made to the nearest office of the depart­
ment.

75
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i / i o L e n c e  a n u

P O S I T I O N  P APER 

SB 20

T h e  A l a s k a  N e t w o r k  on D o me s t i c  V i o l e n c e  and Sexual Assault, a r.on-orofic 

c o r p o r a t i o n  r e p r e s e n t i n g  20 d o m e s t i c  v i o l e n c e  and sexual assault programs s tate 

wide, s up p o r t s  S323 to prov i d e t r a i n i n g  to c e r t a in  state e m p l o y e e s  in Che area 

of c h il e  abuse and neglect.

T h i s  bill w ou l d  requ i r e  that those s t a t e  e m p l o y e e s  r eq u i r e d  to report 

i n c i d en c e s  of child a bu s e  and n e g l e c t  receive training in that field, Em p l o y e e s 

required to .eport u n d e r  th e  l a w  include: p ra c t i t i o n e r s  of the h e a l i n g arts,

s c h o ol  t e achers and a d m i n i s t r a t i v e  staff, social workers, peace o ff icers and 

o f f i c e r s  of the D e p a r t m e n t  jf C o r r e c t i o n s ,  a d m i n i s t r a t i v e  of f i c e r s  of i n s t i t u t i o n s ,  

l i c ensed day car e  pro v i d e r s and staff, and licensed foster care providers. The 

s t a t e  e m p l o y e e s  included in those job c l a s s e s  ar e  most o f t e n  e m p l o y ed  by the 

D e p a r t m e n t s  of H e a l t h  a n d  Social Services, Education, Public Safety, and C o r r e c t i o n s

It is the Net w o r k ' s  p o s i t i o n  that those persons required to report should 

r ecei v e  tr a i n i n g  in the r ec o g n i t i o n  of child a b u s e  and neglect, and training 

on the rep o r t i n g law. However, since those required to report, w i t h  the e x c e p t i o n  

of social workers, are not involved in the intervention, prevention, or treatment 

of c h il d  a buse and neglect, we do not feel it is n e c e s s a r y  to provide t r a ining in 

those areas. T r a i n i n g  in the i n te rvention, p revention, and treatment cf child 

a b u s e  a n d  n e g l ec t  is pr o vided to those invoived in those areas by d o e m s t i c  v i ol e n c e  

nn u  se x u a l  a s s a u l t  p r o g r a m s  and by the D i v i s i o n  of Family and Y o u t h Services.

because of those d is t i n c t i o n s ,  and the ver y  real need to insure that those 

r e q uired to report are a w a r e  of their d u t y  to do so, the N e t w o r k  s ug gests that 

SB2S be a m e n de d  to read as follows:

"A person e m p l o ye d  by the s tate who is required to report undi.r 

Ad ',7.17.020 shall receive t r aining on the r e c o g ni t i o n  and 

r ep o r t i n g of c h il d  abuse and neglect. The Council on Domestic 

V i o lence and Sexual Assau l t  s hall c o o rd i n a t e  the training, p r e p a r e  

and d i s s e m i n a t e  e d u c a t i o n a l  programs and materials, and e s t a b l i s h  

s ta n d a r d s of tr a ining u nder AS 1 3.66.050."

The bill w o u l d  insure that those required to report would receive t r a ining 

in r e c o g n i z i n g  the signs of a child v i c t i m  of a buse or neglect, k n o w l e d g e  of 

the r e p o rt i n g  law and their dut y  to report, and i n f o rm a t i o n  on the p e nalties 

for failure to report and the p r o t e c t i o n s  p r o vided to those m a k i n g  reports.

riOSOW/JRD # 1 3 m e A U  ALASKA 99801 (907) 58o-°



DEPARTMENT OF P.BLIC SAFETY

POSITION PAPER

SB 28

"An Act r e l a t i n g  to  t r a i n i n g  s t a t e  employees on the  p r e v e n t i o n ,  
r e c o g n i t i o n ,  i n t e r v e n t i o n ,  and t r e a tm e n t  o f  c h i l d  abuse and n e g l e c t . "

The Council on Domestic Vio lence and Sexual A s s a u l t  s u p p o r t s  th e  genera l  
concep t  of  SB 28.  There i s  a need f o r  s t a t e  employees who a r e  r e q u i r e d  by 
AS 47 .17 .020  to  immedia tely r e p o r t  when they  b e l i e v e  a c h i l d  has s u f f e r e d  
harm as a r e s u l t  o f  abuse o r  n e g l e c t  to  have t r a i n i n g  on how to  i d e n t i f y  
and in t e r v e n e  in s i t u a t i o n s  o f  t h i s  n a t u r e .  I f  s t  e employees a r e  not  
t r a i n e d ,  i t  i s  p o s s i b l e  t h a t  th e  s t a t e  could be h t i  a c c o u n ta b l e  should  AS 
47 .17 .020 be v i o l a t e d  by an employee.  S t a t e  employees covered by the  
mandated r e p o r t i n g  law a r e  p r i m a r i l y  in  the  Departments o f  Heal th  & Socia l  
S e r v i c e s ,  P u b l ic  S a f e t y ,  C o r r e c t io n s  and Educa tion .

Since not  a l l  t h e  employees r e q u i r e d  to  r e p o r t  under AS 47 .17 .020  a r e  
involved  in c h i l d  abuse p re v e n t io n  and t r e a t m e n t ,  the  Council s u g g es t s  
rewording the  f i r s t  sen tenc e  o f  SB 28 as fo l l o w s :  A person  employed bv
s t a t e  who i s  r e q u i r e d  to  r e p o r t  under  AS 47 .17 .020  s h a l l  r e c e iv e  t r a i n  
on th e  r e c o g n i t i o n  and r e p o r t i n g  o f  c h i l d  abuse and n e g l e c t .  This  chang. 
d e l e t e s  t r a i n i n g  on th e  "p re v e n t io n  and t r e a tm e n t"  and r e p l a c e s  th e  word 
" i n t e r v e n t i o n "  with  r e p o r t i n g .  Those employees who a r e  invo lved  in the  
p rev en t io n  and t r e a t m e n t  of  c h i l d  abuse and n e g l e c t  a r e  or  shou ld  be 
r e c e i v i n g  t r a i n i n g  in  t h e i r  s p e c i f i c  f i e l d s  th rough o t h e r  means.

The growing awareness about  the  need f o r  i d e n t i f y i n g  and r e p o r t i n g  
su spe c ted  cases  of  c h i l d  abuse and n e g l e c t  has not  been accompanied by 
informing the  p u b l i c  c f  a c c u r a t e  and s e n s i t i v e  ways to  handle  such 
conce rns .  This i n f o r m t t i o n  has a l s o  not  always been prov ided  to s t a t e  
employees.  In o r d e r  to  s e t t e r  ensu re  t h a t  a p p r o p r i a t e  cases  a r e  r e p o r t e d  
and u n a p p r o p r i a t e  ones a r e  not  and t h a t  the  r e p o r t i n g  i s  done in the  b e s t  
manner f o r  a l l  conce rned ,  q u a l i t y  t r a i n i n g  m a t e r i a l s  need to  be deve loped ,  
produced and used .

The Council on Domestic Vio lence and Sexual A s s a u l t  which in c lu d e s  
r e p r e s e n t a t i v e s  from th e  Department of  P u b l ic  S a f e t y ,  H ealth  and Socia l  
S e r v i c e s ,  Educat ion  and Law p lu s  t h r e e  p u b l i c  members, i s  e s t a b l i s h e d  to  
p rov ide  f o r  p lann ing  and c o o r d in a t io n  o f  s e r v i c e s  to  v ic t im s  of  domestic  
v io l e n c e  and sexual  a s s a u l t  (AS 1 8 .66 .010 ) .  The b ro a d e r  r e s p o n s i b i l i t y  f o r  
c h i l d  abuse and n e g l e c t  l i e s  w i th i n  th e  Department of  H ealtn  and Socia l  
S e r v i c e s ,  D iv is ion  of  Family and Youth S e r v i c e s .  The Council and the 
programs i t  funds would work c l o s e l y  w i th  the  D iv is ion  of  Family and Youth 
S e rv ice s  and o t h e r  a p p r o p r i a t e  s t a t e  agenc ie s  in deve lop ing  the  t r a i n i n g  
m a t e r i a l s .

Department of  Pub l ic  Sa fe ty
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POSIT ION PAPER 
SENATE B ILL  NO. 28

"An act re lated to t ra in ing  state employees on the p reven t ion ,  
recogn i t ion ,  in te rvent ion and t reatment o f  child abuse and neg lec t . "
Th is  bill would r equ i re  that state employees who, in the ir  job capaci ty ,  
a re  requ i red  by s tatute to r ep o r t  child abuse be t ra ined in the 
p re ven t i on ,  recogni t ion ,  in te rven t ion  and treatment o f  child abuse and 
neg lect .  The bil l ass igns  to the Counci l on Domestic Violence and 
Sexua l Assau lt  the au tho r i t y  and respons ib i l i ty  f o r  estab l ishing 
s tanda rds  fo r  this t r a in ing ,  coord inat ing the t ra in ing ,  and p repa r ing  
and disseminating educational p rograms and materia ls .
The department suppo r t s  the concept o f  requ i red  t ra in ing f o r  state 
employees but opposes the mechanism proposed in this bil l to accomplish 
that  t ra in ing .  The depar tment p roposes  that the deve lopment o f  basic 
educational  program mater ia ls shou ld  be deve loped and disseminated by 
the agency with the p r ima ry  respons ib i l i ty  fo r  p re ven t ing ,  iden t i fy ing ,  
in te rven ing and t reat ing chi ld abuse and neglect and that these 
mater ia ls be inco rpo ra ted  in the r egu la r  t ra in ing cu r r icu lum o f  the 
agencies employing pe rsons  requ i red  to repo r t  suspected cases o f  abuse 
and neg lect .  Because o f  the v e r y  d is t inct  and d i f f e re n t  ro les and 
responsib i l i t ies o f  those state employees requ i red  to repo r t  child abuse 
each requ i res  specif ic t ra in ing  in ca r ry ing  out those responsib i l i t ies 
which can best and most e f f i c ien t ly  be developed and implemented by 
the agency employing the ind iv idua l .  The mechanism proposed in this 
bil l  to c a r r y  out t ra in ing cou ld impede s ta f f  train ing responsib i l i t ies o f  
indiv idua l agencies and would be administ ra t ive ly  ine f f ic ient .
The department suppo r t s  cooperat ive agreements f o r  coord inated 
mu lt i -d isc ip l ina ry  e f f o r t s  in t ra in ing such as a state-wide child sexual 
abuse agreement as a more e f fec t ive  means o f  ca r ry ing  out the t ra in ing 
goals o f  this b i l l .  Such agreements  al low fo r  c lear  definit ion o f  ro les 
and responsib i l i t ies o f  each agency o r  organization and avoid 
unnecessa ry  duplicat ion o f  e f f o r t  both in intervent ion and t ra in ing .
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Position Paper 
SB 28 
Page 2
Prepara t ion  and d is t r ibu t ion  o f  t ra in ing  materials concerning chiid abuse 
and neglect is app rop r i a t e l y  a funct ion o f  the Department o f  Health and 
Social Se rv ices  g iven  the pr imary respons ib i l i ty  o f  the department fo r  
in te rven ing in such cases and in deve loping p revent ion and treatment 
p rog rams .  In addit ion., since the department a l ready unde r takes  much 
o f  what is env is ioned in SB 28 on a d isc re t iona ry  basis it would be most 
e f f ic ient and e f fe c t iv e  f rom an administ rat ive standpoint  f o r  mandated 
e f f o r t s  a be pe r fo rmed  by the same agency . The department through 
it's Division o f  Family and Youth Serv ices a l ready implements formal 
t ra in ing p rog ram  f o r  it's own s t a f f  members o f  the recognit ion, 
in te rven t ion ,  and t reatment o f  child abuse and neglect and 
d isc re t iona r i ly  p ro v id e s  t ra in ing to o the r  state agencies and private 
human se rv ice  p r o v id e r s  as is indicated in the attached DFYS training 
repo r t  f o r  FY 84. The div ision has also under taken  s igni f icant public 
awareness e f f o r t s  aimed at a v a r i e t y  o f  p ro fes s iona ls  sta tutori ly 
requ i red  to r e p o r t  chi ld abuse and neglect as well as the general
pub lic .
In con t ra s t  the Counci l on Domestic Violence and Sexua l Assaul t has 
pa r t icu la r  e xpe r t i s e  in the area o f  sexua l assau l t .  Community domestic 
vio lence p rog ram  pe rsonne l  have p ro v id ed ,  at the invi tat ion o f  the 
Division o f  Family and Youth Se rv ice s ,  t ra in ing to community and
division pe rsonne l  in the specif ic a reas  o f  inte rvent ion and child sexue! 
assau l t .  A b road  e xp e r t i s e ,  exper ience and respons ib i l i ty  that the
Division o f  Family and You th  Serv ices has in deal ing with all aspects o f  
chi ld abuse and neglect would be cri t ical to the development o f
app rop r ia te  basic educationa l mater ia l* . In A laska the largest 
percentage o f  chi ld mal treatment cases consist o f  neg lect  (63?.) and 
phys ical  abuse (25%) .  Chi ld sexual abuse in con t ra s t  comprises only 6% 
o f  nat iona l ly  r epo r ted  child mal treatment cases and 11% o f  child 
maltreatment r e p o r t s  in A laska .  Exper t ise  must focus on al l categories 
o f  mal treatment in o r d e r  to develop adequate t ra in ing  mater ia ls .  This is 
pa r t i c u la r l y  t rue  when it is unders tood  that pro f i l t  >f character is t ics  o f  
chi ld sexual abuse victims is s ign i f icant ly  d i f f e ren t  than that fo r  child 
victims o f  o the r  types  o f  abuse and neglect and that  inte rvent ion and 
treatment app roaches  d i f f e r  s igni f icant ly  also.



PO
SIT

ION
 

R*
\P

ER
/t)

ep
ar

tm
en

t o
f H

eal
th 

& 
So

cia
l S

erv
ice

s

Posit ion Paper 
SB 28 
Page 3
In summary the depar tment suppo r t s  the concept o f  tra in ing state 
emp loye :^  on the va r ious  aspects o f  chi ld abuse and neglect but 
p roposes  that this t ra in ing occur t h rough  ex ist ing and approp r ia te  state 
agency t ra in ing  mechanisms with the s u p p o r t  o f  the department o f  
Health and Social Se rv ices .  As the bil l reads now, it has no fiscal 
impact on the depar tment .  I f  amended tu designate the department as 
the coord inat ing agency ,  a fiscal note will be p repa red .

RECOMMENDED

Michael L. P r i c e ,  D i r e c t o r  

D iv i s io n  of  Family 

and Youth S e rv ice s

DATE:

APPROVED:

John R. Pugh, Commissioner 

Department o f  Health 

and Socia l  Se rv ice s

DATE: 1 J  ) 1  J



DIVISION OF FAMILY AND YOUTH SERVICES

TRAINING SUMMARY - J u l y  1, 1983 -  September 30,  1984

Tutal  T ra ined  1,156

S t a f f  468

Community 688

T ra i n in g  Hours (t ime x p a r t i c i p a n t s )  25,025

SEXUAL ABUSE TRAINING - J u l y  1, 1983 — September 30, 1984

Total  T ra ined  996

S t a f f  351

Community 635

Tra ing  Hours 14,502



DIVISION OF FAMILY AND YOUTH SERVICES

TRAINING SUMMARY 7/1/83 - 9/30/8**

Date Topic and Location * P a r t i c i p a n t s * Staff Communlty Hours Leaders

CHILD ABUSE/NECLECT REPORTINC

8 / 3 0 / 8 3

8 / 3 0 / 8 3

8 / 3 0 / 8 3

8 / 2 9 / 8 3

Day Ca r e  C e n t e r s  
Ancho r a ge

P l a c e m e n t  A g e n c i e s  
Anch o r age

Awa renes s  I n  Sc ho o l  
Romlg J u n i o r  H igh Sc h o o l  
Ancho r age

I n s e r v l c e  -  Snowbank S c h o o l  
W a s l l l a

19

13

96

45

16

12

96

( 3 )  57  

( 3 )  3 9  

( 6 ) 5 7 6

(1) 45

H. Munson

M. Munson

B .  G a r b e r d l n g

8 .  G a r b e r d l n g

CHILD SEXUAL ABUSE

8 / 3 1 / 8 3 P a r e n t s  U n i t e d  
F a c i l i t a t i n g  S e x u a l  Abuse 
T r e a tm e n t  G r ou ps  
Ancho r age

12 12 (2) n*» B .  G a r b e r d l n g

3 / 2 1  -23/8*» I d e n t  I f l c a t i o n / T r e o t m e n t
V i c t i m s  -  NRO YS 
F a l r b a n k s

20 20 ( 1 3 ) 7 6 0 G l e n  Lamb e r t

6 / 1 / 8 4  E v a l u a t i o n  and  T r e a tm en t  20 20 ( 7 ) 1 4 0  G a r y  W ln e t
o f  A d o l e s c e n t  Se x u a l  Abuse 
O f f e n d e r s
McL augh l i n  Y S ,  Anc ho r a g r

5 / 3 0 / 8 4  T r e a tm e n t  A d o l e s c e n t  17 17 ( 8 ) 1 3 6  C l c n  Lambe r t
V i c t i m  S e x u a l  Abuse 
McL augh l i n  Y S ,  An cho r age

- 1 -



DIVISION OF FAMILY AND YOUTH SERVICES

TRAINING SUMMARY 7/1/03 - 9/30/84

5 / 3 1 / 8 4
6 / 1 / 8 4

6 / 7 - 8 / 8 4

6 / 1 8 / 8 4

6 / 2 5 - 2 9 / 8 4
9 / 1 0 - 1 4 / 8 4

Date

7 / 2 7 - 3 1 / 8 4

9 / 1 8 - 2 0 / 8 4

5 / 1 6 - 1 8 / 8 4

Topic and Location 8 P a r t i c i p a n t s 8 S t a f f Community Hours Leaders

Se x u a l  Abuse A d o l e s c e n t  
V i c t i m  and O f f e n d e r  
.SCRO YS,  Ancho r age

A sse s smen t  and T r e a tmen t  
Y o u t h f u l  Sex  O f f e n d e r  
5ER0 ,  Juneau

T r ea tmen t  o f  Male 
Se xu a l  O f f e n d e r  
McLaugh l i n  YS ,  Ancho r age

C h i l d  Se xu a l  Abuse ( 2  S e c )  
NKO, F a i r b a n k s

-  I n t e r v e n t i o n  NRO
-  I n t e r v i e w i n g  and 

I n v e s t i g a t i o n
-  U s i ng  t h e  D o l l s  f o r  I n t e r ­

v i ew in g
-  P r e - t r i a l  P r e p a r a t i o n
-  As se s smen t  o f  T r e a tmen t  

S e x u a l l y  Abusea u n ; l d
-  C l a s s i f i e d  O f f e n d e r  

T r e a tmen t

14

26

10

60

14

12

10

25

14

35

( 1 4 ) 1 9 6

( 1 4 ) 3 6 4

( 1 3 ) 1 3 0

( 7 ) 4 2 0

( 4 ) 2 4 0

( 4 ) 2 4 0
( 7 ) 4 2 0
( 7 ) 4 2 0

G l e n  Lambe r t

N i c k  N i c h o l s  and 
I r e n e  M e l l n d e n

J im  H a r p e r

D & J  Ramon

Mar sha Morgan

Howard Ande r s on  
E l J I e  B r e s l a n  
S t e v e n  W o l f

C h i l d  S e x u a l  Abuse 
S o c i a l  S e r v i c e s  A g e n t . > s  
Ba r r ow

C h i l d  Se x u a l  Abuse 
S o c i a l  S e r v i c e s  A g en c i e s  
Ko t z eb ue

49

60

47

57

( 3 5 ) 1 7 1 5

( 21  ) 7 2 6 0

Mary A b r u s k a ,  C inny  
McCa r t hy ,  C l a r a  
K e l l y ,  Ken Roosa

Rosemary M u r r y ,  Ken 
D u f f ,  J i l l  B ak e r

G o v e r n o r ' s  C o n f e r e n c e  on 
C h i l d  Abuse and N e g l e c t  
S i t k a

153 29 124 ( 2 1 ) 3 2 1 2 N a t i o n a l  L e a d s r s



DIVISION OF FAMILY AND YOUTH SERVICE?

TRAINING SUMMARY 7/1/83 - 9/30/84

May,  Aug.  
S e p t .  84

9 / 6 - 7 / 8 4

F IELD  STAFF

1 0 / 4 - 2 2 / 8 4

9 / 2 5 - 2 8 / 8 4

4 / 2 4 - 2 7 / 8 4

8 / 6 - 1 0 / 8 4

Date

8 / 1 5 - 1 7 / 8 4

C h i l d  Se xu a l  Abuse and 
L e g a l  T r a i n i n g  
WRO FS ,  B e t h e l

S e x u a l  Abuse

Topic and Location t # Participants » Staff Community Hours

TRAINING

O r i e n t a t i o n ,  Ancho r age 14 14 ( 7 0 ) 9 8 0

C omp r e h e n s i v e  T r a i n i n g  
K'RO YS ,  F a i r b a n k s

F i e l d  S t a f f  T r a i n i n g  
SCRO FS ,  Ancho r age

-  C h i l d  S e x u a l  Abuse
-  C r o s s  C u l t u r a l
-  L i c e n s i n g
-  F am i l y  Sy s t ems

I n d i v i d u a l  and Fa m i l y
Asse s smen t
SCRO FS ,  Ancho r age

-  Wo r k i n g  w i t h  R e s i s t a n t  
C l i e n t s

-  Wo r k i n g  w i t h  and U n d e r ­
s t a n d i n g  A d o l e s c e n t s

-  S e p a r a t i o n  and Lo s s
-  Ta k i n g  C a r e  o f  Y o u r s e l f
-  F am i l y  Dynamics  o f  S ex u a l  

and  P h y s i c a l  Abuse

C a s e l o a d  Management 
YS S t a t e w i d e ,  Juneau

23

23

23

23

25 25

31

( 3 0 ) 6 9 0

( 2 8 ) 3 9 2

7

7
7
7

31

(8)200

( 4 ) 1 0 0
( 4 ) 1 0 0
( 4 ) 1 0 0

( 4 ) 1 0 0

( 2 1 ) 6 5 1

Pain K i r k ,  D o l l y  Coke 
Don Edwards

Leaders

Lucy B e r l ( n e r

B .  G a r b e r d l n g  and 
M. Munson

Cene S h a f o r  and 
O t h e r  S t a f f

Pam K i r k  
P h i l  Kaufman 
F r .  O l e k s a  
P a t  O ' B r i e n  
P au l  S h a n e l y

Pame l a  Moyer  
C.  W icke r sham

C .  W l cke r sham 
C.  W i cke r sham 
C .  W icke r sham

C.  W icke r sham

Todd C l e a r  
B r i a n  Beamus



DIVISION OF FAMILY AND YOUTH SERVICES

TRAINING SUMMARY 7/1/83 - 9/30/84

3 / 9 / 8 4

ELDER ABUSE 

7 / 1 3 / 8 3

9 / 1 3 - 1 4 / 8 4

CROSS CULTURAL

7 / 7 / 8 4

4 / 1 0 / 8 4

FOSTER CARE 

4 / 2 6 - 2 8 / 8 4

9 / 2 4 - 2 8 / 8 4

Date

5/18-20/84

Topic and Location I Participant? t  Staff Community Hours Leaner?

SCRO FS
R e g i s t r a t i o n ,  An ch o r ag e

A d u l t  P r o t e c t i o n  5 0  2 4 8  ( 3 ) 1 5 0  0 .  C a r b e r d l n g
S e n i o r  C i t i z e n  P r o j e c t
Ancho r age

S t a t e w i d e  FS Susan  TomJta
Anchor age

TRAINING

I n d i a n  C h i l d  W e l f a r e  A c t  2 0  2 0  ( 5 ) 1 0 0  M. Munson
K o t z e bu e

C r o s s  C u l t u r a l  Awa r ene s s  14 0  14 ( 7 5 ) 6 1 6  Nova U n i v e r s i t y
McLaugh l i n  YS ,  An ch o r ag e

Consensus  S e e k i n g  and 44  31 13 ( 7 4 ) 6 1 6  Nova U n i v e r s i t y
Mutua l  S e l e c t i o n  
SCRO FS,  Ancho r ag e

D i s c i p l i n e  and  C o n t r o l  2 6  9  17 ( 1 4 ) 3 6 4 '  Ray C u r t i s
and N u r t u r e
SERO FS ,  K e t c h i k a n ,  J u n e au

F a i r b a n k s  F o s t e r  P a r e n t  M. J .  Amundsen
C o n f e r e n c e
NRO FS ,  F a i r b a n k s

- 4 -



DIVISION OF FAMILY AND YOUTH SERVICES

TRAIN INC SUMMARY 7/1/83 - 9/30/8*

WORK INC WITH 

5 / 1 5 - 1 6 / 8 *

7 / 1 2 - 1 3 / 8 *
9 / 2 7 - 2 8 / 8 *

COURT WORK 

7 / 1 2 / 8 3

7 / 2 * / 8 *

ADOPTION

9 / 2 8 / 8 3

6 / 6 - 7 / B *

Date

3/21-23/8* A l a s k a  S t a t e  F o s t e r  P a r e n t  S a l l y  Drown
C o n f e r e n c e
NRO FS ,  F a i r b a n k s

Topic and Location 9 Participants 9 Staff Community Hours Leaders

RESISTANT CLIENTS

W or k i ng  w i t h  D i f f i c u l t  17  10 7 ( 1 * ) 2 3 8  B a r b a r a  N l k o  and
C l i e n t s  Mary J ,  Ormond
NRO FS ,  F a i r b a n k s

Fo rm ing  R e l a t i o n s h i p s  w i t h  * 5  23 22 (1 * ) 6 3 0  Hen r y  H o l e r
Ha rd  t o  Reach  You th s  
SERO YS ,  June au  
SCRO YS ,  Anch o r age

P r e p a r e  t o  b e  a W i t n e s s  2 0  0  20  ( 2 )  * 0  M. Munson
Dep a r tmen t  o f  Revenue
Ancho r age

C o u r t  R e p o r t  W r i t i n g  11 1 1  ( 7 ) 7 7  p a u ) Kim
YJ S t a t e w i d e ,  t / cho r age

S p e c i a l  Needs A d o p t i o n  2 0  0  20 ( 3 )  6 0  B .  C a r b e r d i n g
Ancho r age

A d o p t i o n  D i s r u p t i o n  13 7 6  ( 2 7 ) 2 7 3  J i l l  J a s p e r
S t a t e w i d e  F S ,  An cho r age

5



DIVISION OF FAMILY AND YOUTH SERVIC.S

TRAIN INC SUMMARY 7/1/03 - 9/30/8*1

MANAGEMENT TRAINING

Date Topic and Location I  P a r t i c i p a n t s 0 S t a f f  Community Hou r s L e a d e r s

9/5-7/e< t 
9 / 1 0 - 1  2/8*«

9 / 2 7 - 2 8 / 8 1 *

3 / 1  **-15/Q*r

Advanced Management S k i l l s  
FS YS S t a t e w i d e  
Juneau and Ancho r age

Team B u i l d i n g  CO S t a f f  and
RSSMs and RAs
Juneau

Da t a  T r a i n i n g  
FS YS S t a t e w i d e  
Juneau

k1

23

i*i

23

( 2 1 ) 8 6 1

( 21 ) 1 * 83

M ike  A u s t i n

M i c h a e l  C r oh

M. A.  A r s en eau

CLERICAL TRAININC

9 / 1 1  -1 **/8**

7 / 1 1  t o  
8/1/81*

SCRO FS/YS 
Anchor age

DFYS CO C l e r i c a l  
T r a i n i n g ,  Juneau

16 16 ( 2 1 ) 3 3 6 L i s a  O ' B r i e n

J u d y  C r on da h l

OTHER

9 / 9 / 8 3  Men i n  E a r l y  C h i l d
E d u c a t i o n ,  Ancho r age

8 / 1 5 - 1 7 / 8 1 *  F am i l y  Sys t ems  The r apy
NRO F S ,  F a i r b a n k s

8 / 2 7 - 3 1 / 8 1 *  P r e v e n t i n g  A d o l e s c e n t
S u i c i d e ,  SERO FS 
Juneau  and K e t c h i k a n

10

15

28

10

11

23

( 3 )  10

( 2 1 ) 3 1 5

( 1i * )  392

8 .  C a r b e r d i n g  

M o r t i n e r ,  P e r i m u t t e r  

Dan Capuz z i

5/19-20/8** B u i l d i n g  New T r a d i t i o n s  
S t a t e w i d e ,  Ancho r age



STATE OF ALASKA 1985 LEGISLATIVE SESSION

__________________ FISCAL N O T E  ____
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REQUEST FISCAL DETAIL
Bi i  l / R e sc lu t i o n  No . : SB 2 8 _______  Agency A f f e c ted ;  Hea l th  and S o c i a l  S e r v ic e s
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EXPENDITURES/REVENUES: (Thousands of  D o l l a r s )
FY Oo FY 00 Fi 0/ FY 08 FY 89 FY 90

OPERATING
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200  TRAVEL
30 0  CONTRACTUAL
<<00 SUPPL IES
50 0  EQUIPMENT
50 0  LAND t  STRUCTURES

.  . . .  1
7 0 0  CRANTS, CLAIMS 1
30 0  MISCELLANEOUS 1 1

TOTAL OPERATING - 0 - - 0 - - 0 - - 0 - -U- - U -

S CAP iiAL - 0 - - 0 - - 0 - - 0 - - u - i®- !

i REVENUE - 0 - - 0 - - 0 - -0 - - o - - u -  ;
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ru .<J 1

-EDERAl  FUNDS ' 1
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TEMPORARY

- 0 - 1 1
- 0 - ! !
- 0 - i 1
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COMMITTEE REPORT 
HOUSE

(7)

4/12/85

FURTHER
f ~

The C o m m i t t e e  on J U D I C I A R Y

D a t e :

h a s  had CSSB 2 9 ( J u d ) e .m

■'An A c t  r e l a t i n g  to domestic violence a n d  domestic sexual offenses."

under c o n s i d e r a t i o n  a n d  r e commends:

do  p a s s  [ ] do n o t  p a s s

d o  p a s s  w i t h  a t t a c h e d  a m e n d m e n t s ( s )

r e p l a c e  w i t h  CS f o r  __________________________________

a n d  r e c o m m e n d s

[ j 
[ ]

[ ] 
[ ]

[ ] same t i t l e
[ ] new t i t l e

[ ] AND a t t a c h e s  a " L e t t e r  o f  I n t e n t " [ ] New F i s c a l  N o te
[ ] Z ero  F i s c a l  N ote A tta ch ed  

r e p o r t s  i t  b a c k  w i t h o u t  r e c o m m e n d a t i o n

r e f e r r e d  t o  t h e Commi t t e e

MEMBERS SIGNING 
DO PASS

MEMBERS HAVING 
OTHER RECOMMENDATIONS:
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9 0 7  4GS 3800

M E M O R A N D U M A p r i l  16, 1985

SUBJECT:

TO:

FROM:

CS SB 29 ( J u d i c i a r y )  a m

H a y d e n  K a y d e n ,  C o u n s e l  
H o u s e  J u d i c i a r y

M i c h a e l  F. F o r d  '

L e g i s l a t i v e  C o u n s e l

Y o u  h a v e  r e q u e s t e d  t h a t  n e w  l a n g u a g e  b e  a d d e d  to c e r t a i n  
s e c t i o n s  o f  the a b o v e  r e f e r e n c e d  b ill, a s s u m i n g  t h a t  the 
e x i s t i n g  b i l l  is e n a c t e d  i n t o  law. T h e  f o l l o w i n g  a r e  the 
s t a t u t e s  as t h e y  w o u l d  a p p e a r  a f t e r  the b i l l  b e c o m e s  law, 
w i t h  the p r o p o s e d  a m e n d m e n t s  y o u  r e q u e s t e d :

A. A S  1 2 . 2 5 . 0 3 0 ( b )

(b) In a d d i t i o n  to t h e  a u t h o r i t y  g r a n t e d  u n d e r  (a) o f  this 
s e ction, a p e a c e  o f f i c e r  w i t h o u t  a w a r r a n t  m a y  a r r e s t  a 
p e r s o n  w h e n  t h e  p e a c e  o f f i c e r  h a s  r e a s o n a b l e  c a u s e  f o r  b e ­
li e v i n g  th a t  the p e r s o n  h a s  c o m m i t t e d  a c r i m e  u n d e r  
AS 11.41, A S  1 1 . 4 6 . 3 3 0 ,  or A S  1 1 . 6 1 . 1 2 0  w h e n  the v i c t i m  is a 
s p o u s e  or  f o r m e r  s p o u s e  o f  the p e r s o n  w h o  c o m m i t t e d  the 
crime; a p a r e n t ,  g r a n d p a r e n t ,  [OR] c h i l d  ,or g r a n d c h i l d  o f  
the p e r s o n  w h o  c o m m i t t e d  t h e  crime; a m e m b e r  of the s o c i a l  
u n i t  c o m p r i s e d  of  t h o s e  l i v i n g  t o g e t h e r  in the sa m e  d w e l l i n g  
as the p e r s o n  w h o  c o m m i t t e d  the crime; or a n o t h e r  p e r s o n  w h o  
is n o t  a s p o u s e  or  f o r m e r  s p o u s e  of the p e r s o n  w h o  c o m m i t t e d  
the c r i m e  b u t  w h o  p r e v i o u s l y  l i v e d  in a s p o u s a l  r e l a t i o n s h i p  
w i t h  the p e r s o n  w h o  c o m m i t t e d  the crime.

B. AS  1 8 . 6 6 . 9 0 0 ( 3 )

(3) " d o m e s t i c  v i o l e n c e "  m e a n s  a c r i m e  s p e c i f i e d  in  A S  11.41 
w h e n  the v i c t i m  is a s p o u s e  or a f o r m e r  s p o u s e  of the d e f e n­
dant; a p a r e n t ,  g r a n d p a r e n t ,  [OR] child, or g r a n d c h i l d  of 
the d e f e n d a n t ;  a m e m b e r  of  the s o c i a l  u n i t  c o m p r i s e d  o f  
t h o s e  l i v i n g  t o g e t h e r  in the s a m e  d w e l l i n g  as the d e f e n d a n t ;  
or a p e r s o n  w h o  is n o t  a s p o u s e  or f o r m e r  s p o u s e  o f  the



H a y d e n "K a y d e n  
A p r i l  16, 1985 
P a g e  2

d e f e n d a n t  b u t  w h o  p r e v i o u s l y  l i v e d  in a s p o u s a l  r e l a t i o n s h i p  
w i t h  t h e  d e f e n d a n t ;

C. A S  2 5 . 3 5 . 0 1 0 ( a )

(a) A  p e r s o n  w h o  is s u b j e c t e d  t o  d o m e s t i c  v i o l e n c e  m a y  
p e t i t i o n  a s u p e r i o r  c o u r t  f o r  i n j u n c t i v e  r e l i e f  r e s t r a i n i n g  
the i n f l i c t i o n  of f u r t h e r  d o m e s t i c  v i o l e n c e  a g a i n s t  the 
p e t i t i o n e r  b y  t h e  r e s p o n d e n t .  T h e  c o u r t  m a y  a p p o i n t  a 
g u a r d i a n  a d  l i t e m  or a t t o r n e y  u n d e r  the t e r m s  or 
A S  2 5 . 2 4 . 3 1 0 ,  f o r  a m i n o r  w h o  is s u b j e c t  to this c h a p t e r .  [A
M i n o r  c h i l d  s e e k i n g  R e l i e f  a v a i l a b l e  u n d e r  t h i s  c h a p t e r H u s t

P E T I T I O N  T H E  C O U R T  B Y  O R  T H R O U G H  A  P A R E N T ,  G U A R D I A N ,  O R  
L E G A L  C U S T O D I A N . ]

D. A S  2 5 . 3 5 . 0 6 0

D E F I N I T I O N S .  In th i s  c h a p t e r ,  " d o m e s t i c  v i o l e n c e "  m e a n s  a 
c r i m e  u n d e r  A S  11. 4 1 w h e n  the v i c t i m  is a s p o u s e  or  a f o r m e r  
s p o u s e  o f  the r e s p o n d e n t ;  a p a r e n t ,  g r a n d p a r e n t ,  [OR] c h i l d  
or g r a n d c h i l d  o f  the r e s p o n d e n t ;  a m e m b e r  o f  t h e  s o c i a l  u n i t  
c o m p r i s e d  o f  t h o s e  l i v i n g  t o g e t h e r  i n  t h e  s a m e  d w e l l i n g  as 
the r e s p o n d e n t ;  or a p e r s o n  w h o  is n o t  a s p o u s e  or f o r m e r  
s p o u s e  o f  the r e s p o n d e n t  b u t  w h o  p r e v i o u s l y  l i v e d  in  a 
s p o u s a l  r e l a t i o n s h i p  w i t h  the r e s p o n d e n t .

P l e a s e  c o n t a c t  m e  i f  y o u  h a v e  a n y  q u e s t i o n s  r e g a r d i n g  t h e s e  
s e c t i o n s .

M F F r o j b
J 1 3 / 1 0 1
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CO-CHAIRMAN 1AN FA ,K S
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Senate

A p r i l  1 2 ,  1 9 8 5

MEMORANDUM

TO:
FROM:
SUBJECT :

R e p r e s e n t a t i v e  M ik e  M i l l e r
S e n a t o r  J a n  F a r k ^ ^ W ^ '
CS f o r  S e n a t e  B i l l  29 ( J u d i c i a r y )  am 
"An A c t  r e l a t i n g  t o  d o m e s t i c  v i o l e n c e  and  
d o m e s t i c  s e x u a l  o f f e n s e s . "

I  w o u ld  l i k e  t o  b r i n g  t o  t h e  c o m m i t t e e ' s  a t t e n t i o n  a p o s s i ­
b l e  amendment  t o  SB 29  w h i c h  i s  b e f o r e  t h e  H ou se  J u d i c i a r y  
C om m i t t e e  t h i s  a f t e r n o o n .
I t  h a s  come t o  my a t t e n t i o n  t h a t  S e c t i o n  5 o f  CSSB 2 9 ( J u d ) a m  
r e s t r i c t s  t h e  a b i l i t y  o f  c h i l d r e n  t o  p e t i t i o n  t h e  c o u r t  f o r  
r e l i e f  when t h e y  h a v e  b e e n  s u b j e c t  t o  d o m e s t i c  v i o l e n c e ,  
w h i c h  was n o t  my o r i g i n a l  i n t e n t .  When SB 29 was o r i g i n a l l y  
f i l e d ,  S e c t i o n  5 was n o t  i n c l u d e d .  D u r i n g  S e n a t e  HESS 
C om m i t t e e  h e a r i n g s  h o w e v e r ,  a r e p r e s e n t a t i v e  f r o m  t h e  
A t t o r n e y  G e n e r a l  t e s t i f i e d  t h a t  t h i s  p r o v i s i o n  was n e c e s ­
s a r y .  B a s e d  on  t h i s  t e s t i m o n y ,  and  w i t h  my c o n c u r r e n c e ,  
S e c t i o n  5 was i n c o r p o r a t e d  i n  t h e  S e n a t e  HESS C om m i t t e e  
v e r s i o n  o f  t h e  b i l l .
S i n c e  t h a t  t im e  I  h a v e  h ad  d i s c u s s i o n s  w i t h  i n d i v i d u a l s  who 
a r e  i n  d i r e c t  p r o f e s s i o n a l  c o n t a c t  w i t h  c h i l d r e n  who r e q u i r e  
p r o t e c t i o n  u n d e r  o u r  l a w .  They  h a v e  s u g g e s t e d  t h a t  S e c ­
t i o n  5 r e s t r i c t s  a c h i l d ' s  a b i l i t y  t o  p e t i t i o n  t h e  c o u r t  f o r  
p r o t e c t i o n .  A f t e r  r e v i e w i n g  C i v i l  R u l e  1 7 ( c ) ,  I  a g r e e  w i t h  
t h e i r  o p i n i o n .
B e c a u s e  o f  t h e s e  r e c e n t  d e v e l o p m e n t s ,  I  a s k  t h e  H ou se  
J u d i c i a r y  C o m m i t t e e  t o  c o n s i d e r  t h e  d e l e t i o n  o f  S e c t i o n  5 .
T h an k  y o u .



C o n t e n t s  - C S S B  20 

A p r i l  12, 1985

1. C S S B  29 (Judiciary)

2. SB 29

3. 3/18/ 8 5  M e m o  to H E S S  f r o m  J a n  F a i k s

4. 3/18 / 8 5  m e m o  to S e n a t o r  R i c k  H a l f o r d  f r o m  G e o r g e  

E d w a r d s

5. M a r i t a l  R a p e  L i t i g a t i o n  f r o m  N a t i o n a l  C e n t e r  on W o m e n  

a n d  F a m i l y  L a w

6. S t at e  b y  S t a t e  I n f o r m a t i o n  on M a r i t a l  R a p e  E x e m p t i o n  

Laws

7. M a r i t a l  R a p e  F a c t  S h e e t  f r o m  N a t i o n a l  C e n t e r  on W o m e n  

and F a m i l y  L a w

8. "Can t h e r e  b e  R a p e  in M a r r i a g e "

9. Th e  P r o s e c t u i o n  for Marital R ape - the C a l i f r o n i a  

E x p e r i e n c e

10. N e w s p a p e r  a r t i c l e

11. C o u r t  o p i n i o n s

12. M a r i t a l  R a p e  E x e m p t i o n  b y  N a t i o n a l  C e n t e r  on W o m e n  & 

F a m i l y  L a w

13. "When H u s b a n d  R a p e s  Wi f e" ,  A n c h o r a g e  D a i l y  Ne w s  10/3/84

14. M a r i t a l  R a p e  - s t a t i s t i cs ,  a r guments, a l a s k a  law, 

n e t w o r k  p o s i t i o n  - A l a s k a  N e t w o r k  o n  D o m e s t i c  V i o l e n c e  & 

Se x u a l  A s s a u l t

15. "Courts D e c l a r e  M a r i t a l  Rap e a C r i m e  in N e w  York, 

F l o r d i a  and V i r g i n i a "  b y  M o n i c a  Rickenb e r g ,  L e g a l  Intern, 

N C O W F L  and J o a n n e  Sch ul m a n ,  S t a f f  Att o r n e y ,  N C O W F L

16. " P e n n s y l v a n i a  G o v e r n o r  V e t o e s  S p o u s a l  R a p e  B i l l "  from 

11/84 W o m e n  & t h e L a w

17. " M a r i t a l  R a p e  E x e m p t i o n "  A  S t a t u t o r y  U p d a t e  b y  J o a n n e  

Schulman, S t a f f  A t t o r n e y ,  N C O W F L  an d  M o n i c a  R i c k en b e r g ,

Le g a l  Intern, N C O W F L

18. "When a W i f e  S a y s  N o  - B e y o n d  the R i d e o u t  Case" Ms. 

Ga z e t t e  4/82

19. M a r i t a l  Ra p e  L i t i g a t i o n  - N a t i o n a l  C e n t e r  on W o m e n  & 

F a m i l y  L a w

20. P o s i t i o n  p a p e r  - C o u n c i l  on D o m e s t i c  V i o l e n c e  & Se xa u l  

A s s a u l t
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IAN FAIKS 
POUCH V 

CAPITOl BUILDING 
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S e n a t e

March  1 8 ,  1 9 8 5

MEMORANDUM

TO Com m i t t e e  Members ,
House Commit tee^-on H e a l t h ,  E d u c a t i o n  & S o c i a l  
S e r v i c e s  \

F R O M S e n a t o r  J a n  F
SUBJECT: B a c k g r o u n d  o f  C S l / f o r  S e n a t e  B i l l  No .  29 am, an Ac t

r e l a t i n g  t o  d o m e s t i c  v i o l e n c e  and d o m e s t i c e  s e x u a l  
o f f e n s e s .

C h a p r e r  3 5 ,  T i t l e  25 o f  t h e  A l a s k a  S t a t u t e s  p r o v i d e s  a p o w e r f u l  
t o o l  f o r  v i c t i m s  o f  d o m e s t i c  v i o l e n c e .
Und e r  t h i s  c h a p t e r ,  a b u s ed  p e r s o n s  may p e t i t i o n  t h e  c o u r t s  f o r  
an o r d e r  w h i c h ,  among o t h e r  t h i n g s ,  c an  p r o h i b i t  t h e  a b u s e r  
f r o m  e n t e r i n g  t h e  v i c t i m ' s  home, can  p r o h i b i t  c om m un i c a t i o n  
w i t h  t h e  v i c t i m ,  and  can  r e q u i r e  t h e  a b u s e r  t o  pay  t h e  v i c t i m ' s  
m e d i c a l  c o s t s .  I n  an em e rg en c y  s i t u a t i o n ,  t h i s  r e s t r a i n i n g  
o r d e r  can  be  o b t a i n e d  a lm o s t  im m e d i a t e l y ,  e v en  b e f o r e  t h e  
a b u s e r  i s  g i v e n  an o p p o r t u n i t y  t o  ap p e . t r  a t  a c o u r t  h e a r i n g .
Unde r  c u r r e n t  l a w ,  h o w e v e r ,  t h i s  r emedy  i s  a v a i l a b l e  o n l y  t o  
v i c t i m s  who l i v e s  i n  a s p o u s a l  r e l a t i o n s h i p  o r  who l i v e s  i n  t h e  
same " s o c i a l  u n i t "  a s  t h e  a b u s e r .
S e c t i o n  6 o f  t h i s  b i l l  w i l l  e x t e n d  t h i s  p r o t e c t i o n  t o  c h i l d ,  
p a r e n t ,  and g r a n d p a r e n t  v i c t i m s  o f  a b u s e .  By e x p a n d i n g  t h e  
d e f i n i t i o n  o f  v i c t i m s  t o  i n c l u d e  t h e s e  p e r s o n s ,  t h i s  s e c t i o n  
w i l l  a l l o w  c h i l d r e n ,  p a r e n t s ,  and g r a n d p a r e n t s  t o  s e e k  r e ­
s t r a i n i n g  o r d e r s  a g a i n s t  t h e i r  a b u s e r s .



I

S e c t i o n  5 o f  t h e  b i l l  q u a l i f i e s  t h o s e  p e r s o n s  who can  r e q u e s t  
r e s t r a i n i n g  o r d e r s  on b e h a l f  o f  m i n o r  c h i l d r e n .  S i n c e  o n l y  a 
p a r e n t ,  g u a r d i a n ,  o r  l e g a l  c u s t o d i a n  can  s e e k  p r o t e c t i o n  u n d e r  
t h i s  c h a p t e r  f o r  a y o u n g s t e r  u n d e r  e i g h t e e n  y e a r s  o f  a g e ,  t h i s  
p r o v i s i o n  w i l l  p r e v e n t  n o s e y  n e i g h b o r s  and a d o l e s c e n t s  who a r e  
u p s e t  w i t h  home d i s c i p l i n e  f r o m  f i l i n g  p e t i t i o n s .  ( C h i l d r e n  who 
a r e  t r u l y  a b u s ed  by t h e i r  p a r e n t s  v / i l l  s t i l l  be p r o t e c t e d  by 
r e m e d i e s  a v a i l a b l e  t o  t h e  D i v i s i o n  o f  F a m i l y  and Y o u th  S e r -  
v i c e s - i n c l u d i n g  r em o v i n g  t h e  c h i l d r e n  f r o m  t h e i r  h om e . )
S e c t i o n s  3 and 4 w i l l  make t h i s  e xp anded  d e f i n i t i o n  c o n s i s t e n t  
i n  o t h e r  s t a t u t e s  wh ich  d e a l  w i t h  d o m e s t i c  v i o l e n c e .  AS 
1 2 . 2 5 . 0 3 0 ( b )  a l l o w s  a p o l i c e  o f f i c e r  w i t h o u t  a w a r r a n t  t o  
a r r e s t  an a b u s e r  e v en  i f  he d i d  n o t  w i t n e s s  t h e  a b u s e .  AS 
1 8 . 6 6 . 9 0 0 ( 3 )  d e f i n e s  d o m e s t i c  v i o l e n c e  i n  t h e  c h a p t e r  wh ich  
s p e l l s  o u t  t h e  r e s p o n s i b i l i t i e s  o f  t h e  C o u n c i l  on  D om e s t i c  
V i o l e n c e  and S e x u a l  A s s a u l t .
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Superior QJourt OH ice of Admm.strat.vc Director 
A la s k a  Court System

(S t a t e  o f  ;A la « b a
FIRST JUDICIAL DISTRICT 

415 MAIN STREET. ROOM 402 
KETCHIKAN, ALASKA 

99901
THOMAS E. SCHULZ. Presiding Judge F e b r u a r y  2 0 ,  1 9 8 5

K a r l a  L .  F o r s y t h e  
G e n e r a l  C o u n s e l
O f f i c e  o f  t h e  A d m i n i s t r a t i v e  D i r e c t o r  
303  K S t r e e t  
A n c h o r a g e ,  A l a s k a  9 9 5 0 1
Re :  CS f o r  S e n t a t e  B i l l  29

You r  Memo o f  F e b r u a r y  11
P e a r  Ms. F o r s y t h e :

I  n ave  r e v i ew e d  t h e  ab o v e  r e f e r e n c e d  s e n a t e  b i l l  and I
d o n ' t  h ave  any  p a r t i c u l a r  p r o b l e m s  w i t h  i t .  I  was one o f  t h o s e  
f o l k s  who wonde red  what  t h e  h e l l  t h e y ' d  done t o  us now when th e  
d o m e s t i c  v i o l e n c e  l e g i s l a t i o n  f i r s t  a p p e a r e d ,  b u t  i t  seems t o  
work  v e r y  w e l l .

I  am p a r t i c u l a r l y  i n t e r e s t e d  in  th e  a d d i t i o n  o f  t h e  
l a n g u a g e  c o v e r i n g  c h i l d r e n .  I  r e c e n t l y  d i s m i s s e d  a c o u p l e  o f  
d o m e s t i c  v i o l e n c e  p e t i t i o n s  b e c a u s e  t h e y  i n v o l v e d  c o n d u c t  a l ­
l e g e d l y  d i r e c t e d  t ow a rd  c h i l d r e n  who we re  no l o n g e r  a member o f  
t h e  r e s p o n d e n t ' s  h o u s e h o l d  and I had s u b s t a n t i a l  q u e s t i o n s  a b o u t  
th e  j u r i s d i c t i o n  o f  t h e  c o u r t  t o  p r o c e e d  in  such  a c a s e .  S e n a t e  
B i l l  29 wou ld  a p p e a r  t o  c l e a r  t h a t  m a t t e r  up and I  t h i n k  i t  i s  a 
n e c e s s a r y  a d d i t i o n  t o  t h e  d o m e s t i c  v i o l e n c e  s t a t u t e .

V e r y  t r u l y  y o u r s

Thomas E. S c h u l  
P r e s i d i n g  Judge

TES : j  u



T E H  U d i O M T I K
LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  M a r c h  18, 1985

PO UC H Y  STA IECAP I IO l  
JUN tA U  A lA S r tA -W B I I  

<>0/ 4 6 5  J  JO

SUBJECT: A m e n d m e n t  to C S S B  29 (Jud)

TO: S e n a t o r  R i c k  H a l f o r d

FROM: G e o r g e  W. E d w a r d s  JjvlE
L e g i s l a t i v e  C o u n s e l

The a c c o m p a n y i n g  a m e n d m e n t  to CS S B  29 (Jud) has b e e n  d r a f t e d  
as y o u  r e q uested. As e x p l a i n e d  in a s e p a r a t e  m e m o r a n d u m ,  
the a m e n d m e n t  a p p e a r s  to c o n f o r m  to c o n s t i t u t i o n a l  and 
l e g i s l a t i v e  ru l e  r e q u i r e m e n t s .  One s u b j e c t  w e  d i s c u s s e d  
o n l y  b r i e f l y  s h o u l d  be f u r t h e r  c o n s i d e r e d  n o w  that y o u  h a v e  
the bill.

As d r a f t e d  s e c t i o n  2 p r o v i d e s  an a f f i r m a t i v e  d e f e n s e  of 
m a r r i a g e  in se x u a l  a b u s e  of a m i n o r  cases-e.g. s t a t u t o r y  
r a p e  situat i o n s .  The l a n g u a g e  s p e c i f i e s  that the d e f e n s e  
does not a p p l y  if the o f f e n s e  was c o m m i t t e d  w i t h o u t  the 
c o n s e n t  of the victim. The l a n g u a g e  a p p e a r s  to me  to be 
r e d u n d a n t  in that c o n s e n t  is n o t  an e l e m e n t  of p r o o f  in 
se x u a l  a b u s e " o f  a m i n o r  cases. T h e y  o n l y  c o n c e r n  c o n s e n s u a l  
se x u a l  r e l a t i o n s  b y  d e finition. N o n c o n s e n s u a l  se x u a l  
rel a t i o n s ,  i n v o l v i n g  a m i n o r  or a d u l t  v i c t i m  are u n d e r  the 
se x u a l  a s s a u l t  statutes, AS 11.41 . 4 1 0  and 420.

I can't t h i n k  of a s i t u a t i o n  w h e r e  n o n c o n s e n s u a l  se x u a l  
r e l a t i o n s  b e t w e e n  s p o u s e s  w o u l d  be c h a r g e d  as s e x u a l  a b use 
o f  a m i n o r  r a t h e r  than the m o r e  s e r i o u s  s e x u a l  assault.
If the l a n g u a g e  is in fact r e d u n d a n t  and u n n e c e s s a r y ,  it is 
b e s t  n o t  to e n c o u r a g e  the courts to try to f i g u r e  out some 
s u b t l e  intent.

G W E :lmb 
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The f o l l o w i n g  p l e a d i n g s  and m a t e r i a l s  a r e  a v a i l a b l e  f r o m  
NCOWFL u n l e s s  a s t e r i s k e d .  I f  a s t e r i s k e d ,  t h e y  a r e  a v a i l a b l e  f r o m  
C l e a r i n g h o u s e  f o r  L e g a l  S e r v i c e s ,  5 0 0  N o r t h  M i c h i g a n  Avenue ,  S u i t e  
1 9 4 0 ,  C h i c a g o ,  I l l i n o i s  6 0 6 1 1 .

1 .  S t a t e  o f  New J e r s e y ~ v .  A l b e r t  S m i t h , 426  A . 2d 38 ( 1 9 8 1 ) ,  
a p p e a l  o f  d e f e n d a n t - n u s b a n d ' s m o t i o n  t o  d i s m i s s  c h a r g e s  
o f  r a p e  o f  h i s  w i f e  on  t h e  g r o u n d s  t h a t  t h e  c r i m i n a l  
r a p e  s t a t u t e  c o d i f i e s  t h e  a l l e g e d  common l aw  m a r i t a l  r a p e  
e x e m p t i o n .  D e f e n d a n t ' s  t r i a l  m o t i o n  was g r a n t e d ,  1 4 8  N . J .  
S u p e r  2 1 9  (Law D i v .  1 9 7 7 ) .  The A p p e l l a t e  D i v i s i o n  a f f i r m e d  
t h e  d i s m i s s a l ,  1 6 9  N . J .  S u p e r -98 (App .  D i v .  1 9 7 9 ) .  The 
Sup reme C o u r t  o f  New J e r s e y  u n a n im o u s l y  r e v e r s e d  t h e  d i s -  ; 
m i s s a l  and r e i n s t a t e d  t h e  i n d i c t m e n t  f o r  r a p e .

* ( a )  New J e r s e y  Sup reme C o u r t  27 p ag e  o p i n i o n ,  and  c o n ­
c u r r i n g  o p i n i o n  ( J .  S u T X i v a n ) , 4 2 6  A . 2d 38 ( 1 9 8 1 ) , 
h o l d i n g  t h a t  New J e r s e y ' s  f o r m e r  r a p e  s t a t u t e ,  h a v ­
i n g  no e x p r e s s  e x e m p t i o n ,  d i d  n o t .  i n c o r p o r a t e  o r  
c o d i f y  a "common l a w "  m a r i t a l  e x e m p t i o n  t o  r a p e .
T h j  C o u r t  d i s c u s s e s  a t  l e n g t h  t h e  d o u b t f u l  o r i g i n s  
and a u t h o r i t y  o f  t h e  a l l e g e d  "common l a w "  r u l e  
( H a l e ' s  d o c t r i n e ) ,  c o n c l u d i n g  t h a t  " [ n ] e i t h e r  was 
t h e  l aw  o f  t h i s  S t a t e  u n d e r  t h e  f o r m e r  r a p e  s t a t u t e  
a s  b l i n d  t o  p e r s o n a l  l i b e r t y  and  p r i v a c y  a s  d e f e n ­
d a n t  w o u ld  h a v e  t h i s  C o u r t  b e l i e v e .  A man s e p a r a t e d  
f r o m  h i s  w i f e  -  and  p e r h a p s  o n e  n o t  s e p a r a t e d  -  c o u l d  
n o t  i n v o k e  an  o u t d a t e d  and d o u b t f u l  r . u l e  t o  a v o i d  
p r o s e c u t i o n  f o r  r a p e  s im p l y  b e c a u s e  he was s t i l l  
l e g a l l y  m a r r i e d  t o  h i s  v i c t i m . "  ( p .  2 7 )  C l e a r i n g ­
h o u s e  No .  3 0 , 4 8 9 .

* ( b )  Amicus B r i e f  o f  t h e  N a t i o n a l  C e n t e r  on Women and
F a m i l y  Law, I n c . , a r g u i n g  t h a t  t h e  e x c l u s i o n  o f  m a r ­
r i e d  women f r o m  t h e  p r o t e c t i o n  o f  t h e  c r i m i n a l  l aw  
when t h e y  a r e  r a p e d  by  t h e i r  h u s b a n d s  i s  a d e n i a l  ■ 
o f  e q u a l  p r o t e c t i o n .  C l e a r i n g h o u s e  No.  3 0 , 4 8 9 .

2 .  S t a t e  o f  New J e r s e y  v .  D a n i e l  M o r r i s o n , 426  A . 2d 47 ( N . J . ,  
1 9 8 1 )  d e f e n d a n t - h u s b a n a ' s  p r e t r i a l  m o t i o n  t o  d i s m i s s  
r a p e  c h a r g e s  was d e n i e d ;  d e f e n d a n t  s u b s e q u e n t l y  s t o o d  
t r i a l  and was c o n v i c t e d  and s e n t e n c e  f o r  r a p i n g  
h i s  e s t r a n g e d  w i f e .  The A p p e l l a t e  D i v i s i o n ,  by p e r



( c )  I n i t i a l  B r i e f  o f  A p p e l l a n t , S t a t e  o f  F l o r i d a ,  
a r g u i n g  t h a t  F l o r i d a ' s  s e x u a l ■b a t t e r y  s t a t u t e ,  
wh i c h  c o d i f i e s  t he  c r i me  o f  r a p e ,  makes  no 
m e n t i o n  o f  and doe s  n o t  i n c l u d e  a m a r i t a l  
e x e m p t i o n .  The l e g i s l a t u r e  in r e p e a l i n g  
t he  rape  s t a t u t e  and e n a c t i n g  t he  
s e x u a l  b a t t e r y  s t a t u t e  d i d  not  p r e c l u d e  
c h a r g i n g  a husband f or  t he  f o r c i b l e  s e x u a l  
b a t t e r y  o f  h i s  w i f e .

4 .  Commonwealth v .  James K. C h r e t i e n . 417 N . E . 2 d 1203 ( Ma s s .
1 9 8 lT j a p p e a l  o f  d e f e n d a n t - h u s b a n d ' s c o n v i c t  i on o f  rape o f  h i s  
w i f e .  At  t r i a l ,  d e f e n d a n t ' s  mo t i o n  to d i s m i s s  t he  rape  
i n d i c t m e n t  b a s e d  on t he  "common law" s p o u s a l  e x e mp t i o n  was  
d e n i e d .  On Se pt ember  2 1 ,  1979 ,  d e f e n d a n t  was c o n v i c t e d  by a j ury  
of  rape and b r e a k i n g  and e n t e r i n g ,  and was s e n t e n c e d  to 3- 5  y e a r s  
in p r i s o n  and t h r e e  y e a r s  p r o b a t i o n  a f t e r  r e l e a s e .  On March 9,  
1981 ,  the M a s s a c h u s e t t s  Supreme C o u r t ,  in an unani mous  o p i n i o n ,  
a f f i r m e d  t he  c o n v i c t i o n ,  h o l d i n g  t h a t  a p e r s o n  may be p r o s e c u t e d  
f or  and c o n v i c t e d  o f  rape  e ven  i f  t he  rape  v i c t i m  i s  d e f e n d a n t ' s  
s p o u s e .

( a )  M a s s a c h u s e t t s  SuDreme Court  unani mous  o p i n i o n ,
417 N . E . 2d 1203 ( 1 9 8 1 ) . h o l d i n g  t h a t
t he  l e g i s l a t u r e ' s  r e v i s i o n  o f  t he  rape  s t a t u t e s  in
1974 e l i m i n a t e d  any "common law" s p o u s a l  e x e m p t i o n .
The cou a n a l y z e s  t he  h i s t o r y  and b a s e s  f or  the  
a l l e g e d  common law  d o c t r i n e .  The c o u r t  f i n d s  t h a t  the  
l e g i s l a t i v e  i n t e n t  to c r i m i n a l i z e  m a r i t a l  rape  i s  
e v i d e n c e d  in t he  s t a t e ' s  "Dome s t i c  V i o l e n c e  Act"
( G. L.  c h .  209A) whi c h  e x p r e s s l y  d e f i n e s  "abuse" to 
c o v e r  and i n c l u d e  s e x u a l  a b u s e .  The c o u r t  doe s  not  
l i m i t  i t s  h o l d i n g  to s e p a r a t e d  or e s t r a n g e d  s p o u s e s ;  
t he  t erms  o f  M a s s a c h u s e t t s '  r e v i s e d  rape  s t a t u t e  
c l e a r l y  a p p l i e s  t o  m a r r i e d  c o u p l e s  who a r e  l i v i n g  
t o g e t h e r .  C l e a r i n g h o u s e  No.  3 1 , 7 1 2 .

5 .  P e o p l e  v .  John De S t e f a n o , 121 M i s c . 2d 113 ( S u f f o l k  C o u n t y , 
New York 1 9 8 3 ) , d e f e n d a n t - h u s b a n d ' s m o t i o n  to d i s m i s s  rape  
i n d i c t m e n t  d e n i e d ,  and New Y o r k ' s  e x p r e s s  s t a t u t o r y  m a r i t a l  rape  
e x e m p t i o n ,  Pe n a l  Law S e c t i o n  1 3 0 . 0 0 ( 4 ) ,  h e l d  v i o l a t i v e  o f  e q u a l  
p r o t e c t i o n  c l a u s e s  o f  t he  S t a t e  and F e d e r a l  C o n s t i t u t i o n s .

(a)  S u f f o l k  Count v  Court  D e c i s i o n  ( Judge  R o h l ) ,  
b e g i n n i n g  t he  o p i n i o n  w i t h  a q u o t e  from 
John S t u a r t  M i l l ' s  The S u b j e c t i o n  o f  
Women, t he  c o u r t  h o l d s  t h a t  t he  s e c t i o n  o f  New 
Y o r k ' s  rape  law whi ch  p r o v i d e s  a p a r t i a l  
s p o u s a l  rape  e x e mp t i o n  v i o l a t e s  t he  e qua l  
p r o t e c t i o n  c l a u s e s  o f  the  S t a t e  and F e d e r a l
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MARITAL RAPE L IT IGAT ION

The f o l l o w i n g  p l e a d i n g s  and m a t e r i a l s  a r e  a v a i l a b l e  f r o m  
NCOWFL u n l e s s  a s t e r i s k e d .  I f  a s t e r i s k e d ,  t h e y  a r e  a v a i l a b l e  f r o m  
C l e a r i n g h o u s e  f o r  L e g a l  S e r v i c e s ,  5 0 0  N o r t h  M i c h i g a n  A venue ,  S u i t e  
1SK 0 ,  C h i c a g o ,  I l l i n o i s  6 0 6 1 1 .

1 .  S t a t e  o f  New J e r s e y ~ v .  A l b e r t  S m i t h , 4 2 6  A . 2d 38 ( 1 9 8 1 ) ,  
a p p e a l  o f  d e f e n d a n t - h u s b a n d 1s m o t i o n  t o  d i s m i s s  c h a r g e s  
o f  r a p e  o f  h i s  w i f e  on t h e  g r o u n d s  t h a t  t h e  c r i m i n a l  
r a p e  s t a t u t e  c o d i f i e s  t h e  a l l e g e d  common l aw  m a r i t a l  r a p e  
e x e m p t i o n .  D e f e n d a n t ' s  t r i a l  m o t i o n  was g r a n t e d ,  148  N . J .  
S u p e r  2 19  (Law D i v .  1 9 7 7 ) .  The A p p e l l a t e  D i v i s i o n  a f f i r m e d  
t h e  d i s m i s s a l ,  1 6 9  N . J .  S u p e r  98 (App .  D i v .  1 9 7 9 ; .  The 
Sup reme C o u r t  o f  New J e r s e y  u n a n im o u s l y  r e v e r s e d  t h e  d i s -  ; 
m i s s a l  and r e i n s t a t e d  t h e  i n d i c t m e n t  f o r  r a p e .

* ( a )  New J e r s e y  Sup reme C o u r t  27  p age  o p i n i o n ,  and c o n ­
c u r r i n g  o p i n i o n  ( J .  S u l l i v a n )  , 4 2 6  A. 2d 38 ( 1 9 8 l T , 
h o l d i n g  t h a t  New J e r s e y ' s  f o r m e r  r a p e  s t a t u t e ,  h a v ­
i n g  no e x p r e s s  e x e m p t i o n ,  d i d  n o t . i n c o r p o r a t e  o r  
c o d i f y  a "common l a w "  m a r i t a l  e x e m p t i o n  t o  r a p e .
The C o u r t  d i s c u s s e s  a t  l e n g t h  t h e  d o u b t f u l  o r i g i n s  
and  a u t h o r i t y  o f  t h e  a l l e g e d  "common l a w "  r u l e  
( H a l e ' s  d o c t r i n e ) ,  c o n c l u d i n g  t h a t  " [ n ] e i t h e r  was 
t h e  l aw  o f  t h i s  S t a t e  u n d a r  t h e  f o r m e r  r a p e  s t a t u t e  
a s  b l i n d  t o  p e r s o n a l  l i b e r t y  and  p r i v a c y  a s  d e f e n ­
d a n t  w o u ld  h a v e  t h i s  C o u r t  b e l i e v e .  A man s e p a r a t e d  
f r o m  h i s  w i f e  -  and  p e r h a p s  o n e  n o t  s e p a r a t e d  -  c o u l d  
n o t  i n v o k e  a n . o u t d a t e d  and d o u b t f u l  r u l e  t o  a v o i d  
p r o s e c u t i o n  f o r  r a p e  s im p l y  b e c a u s e  he was s t i l l  
l e g a l l y  m a r r i e d  t o  h i s  v i c t i m . "  ( p .  2 7 )  C l e a r i n g ­
h o u s e  No .  3 0 , 4 8 9 .

* ( b )  Amicus B r i e f  o . f  t h e  N a t i o n a l  C e n t e r  on Women and
F a m i l y  Law, I n c . , a r g u i n g  t h a t  t h e  e x c l u s i o n  o f  m a r ­
r i e d  women f r o m  t h e  p r o t e c t i o n  o f  t h e  c r i m i n a l  l aw  
when t h e y  a r e  r a p e d  b y  t h e i r  h u s b a n d s  i s  a d e n i a l  
o f  e q u a l  p r o t e c t i o n .  C l e a r i n g h o u s e  No. 3 0 , 4 8 9 .

2 .  S t a t e  o f  New J e r s e y  v .  D a n i e l  M o r r i s o n , 4 26  A . 2d 47 ( N . J . ,  
1 9 8 1 )  d e f e n d a n t - h u s b a n d 1s p r e t r i a l  m o t i o n  t o  d i s m i s s  
r a p e  c h a r g e s  was d e n i e d ;  d e f e n d a n t  s u b s e q u e n t l y  s t o o d  
t r i a l  an.a was c o n v i c t e d  and s e n t e n c e  f o r  r a p i n g  
h i s  e s t r a n g e d  w i f e .  The A p p e l l a t e  D i v i s i o n ,  by  p e r



c u r i a m  d e c i s i o n ,  s u m m a r i l y  r e v e r s e d
• d e f e n d a n t ' s  c o n v i c t i o n  f o r  r a p e  (D o c k e t  No .  A - 2 7 1 - 7 3 ,  
d e c i d e d  J a n .  1 8 ,  1 9 8 0 ;  u n p u b l i s h e d ) .  Supreme C o u r t  o f  
New J e r s e y  r e v e r s e d  A p p e l l a t e  d e c i s i o n ,  r e i n s t a t i n a  t h e  
r a p e  c o n v i c t i o n  b a s e d  on t h e i r  d e c i s i o n  i n  S t a t e  v .
A l b e r t  S m i t h , s u p r a .
( a )  P e t i t i o n  f o r  C e r t i f i c a t i o n  and Append ix  on b e h a l f

o f  t n e  S t a t e  o f  New J e r s e y  ( d a t e d  F e b r u a r y  1 9 ,  1 9 8 0 ) ,  
w h ich  i n c l u d e s  a c op y  o f  A p p e l l a t e  D i v i s i o n ' s  p e r  
c u r i a m  d e c i s i o n  r e v e r s i n g -  r a p e  c o n v i c t i o n .  The 
S t a ^ e  a r g u e s  t h a t  t h e  a l l e g e d  "common law "  m a r i t a l  
rapt.- e x em p t i o n  d o e s  n o t  e x t e n d  t o  e s t r a n g e d  m a r r i a g e s .

(b )  B r i e f  and A pp end ix  f o r  t h e  S t a t e  o f  New J e r s e y  on 
a p p e a l  t o  A p p e l l a t e  D i v i s i o n  o f  S u p e r i o r  C o u r t .

S t a t e  o f  F l o r i d a  v .  L a r r y  S m i t h , F l a .  Apn. 4 0 1  S o . 2d 1 1 2 6  
( 1 9  8 1 )  , a p p e a l  o f  d e f  e . i d an t -h u s 'b anQ ' s p r e u n a l  m o t i o n  t& 
d i s m i s s  t h e  c h a r g e  o f  s e x u a l  b a t t e r y  on t h e  g r o u n d s  t h a t  
t h e  c r i m i n a l  s t a t u t e  c o d i f i e s  a p r e - e x i s t i n g  "common l a w "  
m a r i t a l  e x e m p t i o n .  D e f e n d a n t ' s  m o t i o n  was g r a n t e d
( o r d e r  d a t e d  J u l y  3 0 ,  1 9 8 0 ) .  The S t a t e  a p p e a l e d  t h e  l o w e r  

• c o u r t ' s  d i s m i s s a l  o f  t h e  s e x u a l  b a t t e r y  c h a r g e .  The F l o r i d a  
D i s t r i c t  C o u r t  o f  A p p e a l ,  F i f t h  D i s t r i c t ,  h e l d  t h a t  no e x ­
em p t i o n  e x i s t e d  i n  F l o r i d a ,  and  r e v e r s e d  t h e  t r i a l  c o u r t ' s  
o r d e r ;  Husband  mus t  s t a n d  t r i a l  f o r  r a p e  o f  h i s  w i f e .

* ( a )  F l o r i d a  C o u r t  o f  A p p e a l ,  F i f t h  D i s t r i c t  D e c i s i o n , 
h o l d i n g  t h a t  F l o r i d a ' s  s e x u a l  b a t t e r y  s t a t u t e  d oe s  
n o t  i n c o r p o r a t e  a  m a r i t a l  e x e m p t i o n .  The . n u r t  r e ­
v i ew e d  a t  l e n g t h  t h e  New J e r s e y  Supreme C o u r t ' s  d e ­
c i s i o n  i n  S t a t e  v .  S m i t h , 4 2 6  A . 2d 38 ( 1 9 8 1 ) ,  and 
r e l i e d  h e a v i l y  on t h e  New J e r s e y  c o u r t ' s  r e a s o n i n g .
The F l o r i d a  c o u r t  n o t e d  t h a t  s e x u a l  b a t t e r y  i s  a 
c r im e  o f  v i o l e n c e ,  n o t  s e x .  A d d i t i o n a l l y ,  t h e  c o u r t  
p o i n t e d  o u t  t h e  a b s u r d i t y  o f  d e f e n d a n t - h u s b a n d ' s c l a im  
u n d e r  t h e  c u r r e n t  s e x u a l  b a t t e r y  s t a t u t e ,  w h ich  p r o h i b ­
i t s  n o n c o n s e n s u a l  s e x u a l  c o n d u c t  be tween  p e r s o n s  o f  
t h e  same o r  d i f f e r e n t  s e x .  " I n  H a l e ' s  t im e ,  a  man 
c o u l d  n o t  be t h e  v i c t i m  o f  r a p e ,  b u t  u n d e r  s e c t i o n  
7 9 4 . 0 1 1 ,  F l o r i d a  S t a t u t e s ,  h o  can  b e .  I t  i s  i n c o n ­
c e i v a b l e  t h a t  a hu sband  w o u ld  a c c e p t  t h e  a rg um en t  t h a t '  
by m a r r i a g e  he c o n s e n t e d  t o  t h e  c o n d u c t  d e f i n e d  i n  th e '  
s t a t u t e  i f  i n f l i c t e d  upon h im b y  f o r c e  o r  v i o l e n c e . " '
4 0 1  S o . 2d 1 1 2 9 .  [ C l e a r i n g h o u s e  No .  3 1 , 5 5 2 . ]

( b )  Amicus B r i e f  o f  t h e  N a t i o n a l  C e n t e r  on Women and 
F a m i l y  Law, I n c . , and C e n t r a l  F l o r i d a  L e g a l  S e r ­
v i c e s ,  I n c . ,  a r g u i n g  t h a t  t h e  e x c l u s i o n  o f  m a r r i e d  
women f r o m  t h e  p r o t e c t i o n  o f  t h e  c r i m i n a l  l aw  when 
t h e y  a r e  r a p e d  o r  s e x u a l l y  b a t t e r e d  by t h e i r  h u s ­
b and s  i s  a d e n i a l  o f  e q u a l  p r o t e c t i o n .



( c )  I n i t i a l  B r i e f  of  A p p e l l a n t , S t a t e  o f  F l o r i d a ,  
a r g u i n g  t h a t  F l o r i d a ' s  s e x u a 1■b a t t e r y  s t a t u t e ,  
whi c h  c o d i f i e s  t he  cr i me  o f  r a p e ,  makes  no 
me n t i o n  of  and doe s  not  i n c l u d e  a m a r i t a l  
e x e m p t i o n .  The l e g i s l a t u r e  in r e p e a l i n g  
t he  rape s t a t u t e  and e n a c t i n g  the  
s e x u a l  b a t t e r y  s t a t u t e  d i d  no t  p r e c l u d e  
c h a r g i n g  a husband for  the  f o r c i b l e  s e x u a l  
bat  t e r y  o f  h i s  wi f e .

4 .  Comnonwea1th v .  James K. C h r e t i e n . 417 N . E . 2 d  1203 ( Ma s s .
198 lT i a p p e a l  of  d e f e n c a n t - h u s b a n d ' s c o n v i c t i o n  o f  rape of' h i s  
w i l e .  At t r i a l ,  d e f e n d a n t ' s  mo t i o n  to d i s m i s s  t he  rape  
i n d i c t m e n t  b a s e d  on t he  "corrmori law" s p o u s a l  e x e mp t i o n  was 
d e n i e d .  On Se pt ember  2 1 ,  1979 ,  d e f e n d a n t  was c o n v i c t e d  by a j ury  
of  rape  and b r e a k i n g  and e n t e r i n g ,  and was s e n t e n c e d  to 3 - 5  y e a r s  
in p r i s o n  and t h r e e  y e a r s  p r o b a t i o n  a f t e r  r e l e a s e .  On March 9,
1981 ,  t he  M a s s a c h u s e t t s  Supreme C o u r t ,  in an unani mous  o p i n i o n ,
a f f i r m e d  t he  c o n v i c t i o n ,  h o l d i n g  t h a t  a p e r s o n  may be p r o s e c u t e d  
f or  and c o n v i c t e d  o f  rape  even i f  t he  rape  v i c t i m  i s  d e f e n d a n t ' s  
s p o u s e .

( n)  M a s s a c h u s e t t s  Supreme Court  unani mous  o p i n i o n ,
417 N . E . 2 d  1203 ( 1 9 8 1 ) , h o l d i n g  t h a t
t h e  l e g i s l a t u r e ' s  r e v i s i o n  o f  t he  rape  s t a t u t e s  in
1974 e l i m i n a t e d  any "common law" s p o u s a l  e x e mp t i o n .
The c o u r t  a n a l y z e s  t he  h i s t o r y  and b a s e s  f or  the  
a l l e g e d  common l aw d o c t r i n e .  The c o u r t  f i n d s  t h a t  the  
l e g i s l a t i v e  i n t e n t  t o  c r i m i n a l i z e  m a r i t a l  rape  i s  
e v i d e n c e d  in t he  s t a t e ' s  "Dome s t i c  V i o l e n c e  Act"
( G. L.  c h .  209A) whi c h  e x p r e s s l y  d e f i n e s  "abuse" to 
c o v e r  and i n c l u d e  s e x u a l  a b u s e .  The c o u r t  does  not  
l i m i t  i t s  h o l d i n g  t o  s e p a r a t e d  or e s t r a n g e d  s p o u s e s ;  
t he  t erms  o f  M a s s a c h u s e t t s '  r e v i s e d  rape  s t a t u t e  
c l e a r l y  a p p l i e s  t o  ma r r i e d  c o u p l e s  who a r e  l i v i n g  
t o g e t h e r .  C l e a r i n g h o u s e  No.  3 1 . 7 1 2 .

5 .  P e o p l e  v .  John De S t e f a n o , 121 Mi s c . 2d 113 ( S u f f o l k  C o u n t y , 
New York 1 9 8 3 ) , d e f e n d a n t - h u s b a n d ' s m o t i o n  to d i s m i s s  rape  
i n d i c t m e n t  d e n i e d ,  and New Y o r k ' s  e x p r e s s  s t a t u t o r y  m a r i t a l  rape  
e x e m p t i o n ,  Pe n a l  Law S e c t i o n  1 3 0 . 0 0 ( 4 ) ,  h e l d  v i o l a t i v e  o f  e q u a l  
p r o t e c t i o n  c l a u s e s  o f  t he  S t a t e  and F e d e r a l  C o n s t i t u t i o n s .

(a)  S u f f o l k  Count y  Court  D e c i s i o n  ( J u dg e  R o h l ) ,  
b e g i n n i n g  t he  o p i n i o n  w i t h  a q u o t e  from 
John S t u a r f  M i l l ' s  The S u b j e c t i o n  o f  
Women, t h e  c o u r t  h o l d s  t h a t  t he  s e c t i o n  o f  New 
Y o r k ' s  rape  law whi ch p r o v i d e s  a p a r t i a l  
s p o u s a l  rape  e x e mp t i o n  v i o l a t e s  t he  e qua l  
p r o t e c t i o n  c l a u s e s  o f  t he  S t a t e  and F e d e r a l
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C o n s t i t u t i o n s .  The c o u r t  d i s c u s s e s  U. S .
Supreme Court  d e c i s i o n s  whi ch r e c o g n i z e  a C
woman's  autonom y w i t h i n  t he  m a r i t a l  r e l a t i o n ­
s h i p ,  and f i n d s  t h a t  p e r m i t t i n g  "any t ype  o f  
e x e mp t i o n  am ounts t o  t he  s t a t e  i m p e r m i s s i b l y  
i n t e r f e r i n g  in t he  m a r i t a l  r e l a t i o n s h i p  by 
g r a n t i n g  to a husband the r i g h t  to c o n t r o l  
t h e i r  w i v e s  b o d i l y  i n t e g r i t y . "  The c o u r t  n o t e s  
t h a t  f a l s e  r e p o r t s  and e v i d e n t i a r y  probl ems  are  
not  uni que  to m a r i t a l  rape  c a s e s  and do not  
j u s t i f y  removi ng an e n t i r e  c l a s s  o f  p o t e n t i a l  
v i c t i m s  from t he  p r o t e c t i o n  o f  t he  l aw.  The 
c o u r t  d e m o n s t r a t e s  t h a t  o t h e r  "r e me di e s "  are  
not  n e c e s s a r i l y  s u f f i c i e n t  to p r o t e c t  w i v e s ,  by 
p o i n t i n g  out  t h a t  in * i s  c a s e  t he  woman had 
a l r e a d y  o b t a i n e d  an or de r  o f  p r o t e c t i o n  b e f o r e  
her  husband raped her  a t  k n i f e p o i n t .  Cl ear i ng'nouse 
No.  3 6 . 8 8 8 .

6 .  S t a t e  o f  F l o r i d a  v.  W i l l i a m  R i d e r , 449 S o . 2d 903 ( C. A. 3d  D i s t . ,  
i 9 847"! Appea l  by the S t a t e  o f  F l o r i d a  from t r i a l  c o u r t ' s  d i s m i s s a l  o f  
s e x u a l  b a t t e r y  c ha r g e  a g a i n s t  husband.  T r i a l  c o u r t ' s  d i s m i s s a l  bas e d  
upon husband and w i f e  l i v i . ng  t o g e t h e r  at  t he  t ime o f  the r ape .
D i s t r i c t  c o u r t  f i n d s  t h a t  no m a r i t a l  ta p e  e x e mpt i o n  e x i s t s  in F l o r i d a ,  
and r e v e r s e s  t r i a l  c o u r t ' s  d i s m i s s a l , V i th d i r e c t i o n s  to r e i n s t a t e  the  
p r o s e c u t i o n .

( a }' F l o r i d a  Court  o f  A p p e a l ,  Thi rd  D i s t r i c t
Dec i s i o ~  449 S o . 2d 903 ( 19841 h o l d i n g  that  
F l o r i d a ' s  s e x u a l  b a t t e r y  s t a t u t e  d o es  not  
i n c o r p o r a t e  a common law  m a r i t a l  rape  
e x e mp t i o n  even when the s oous es -  ar e  l i v i n g  
t o g e  t her  at  the  t ime of  the  a s s a u l t  and n e i t h e r  
p a r t y  has  i n i t i a t e d  a d i v o r c e  a c t i o n ,  o b t a i n e d  a 
p r o t e c t i v e  order  or e n t e r e d  i n t o  a s e p a r a t i o n  
a g r e e me n t .  The c o u r t  c r i t i c i z e s  t he  Hal e  d o c t r i n e  
and e x p r e s s l y  f i n d s  t h a t  no common law e xempt i on  
to rape  ever  e x i s t e d  in F l o r i d a .  The c o u r t  
r e l i e s  on S t a t e  v .  S m i t h , 401 S o . 2d 1126 f Sth  
DCA 1 9 8 1 ) ,  and r e j e c t s  any d i s t i n c t i o n  bas ed upon 
t he  f a c t  t h a t  t he  p a r t i e s  were  l i v i n g  t o g e t h e r  at  
t he  t i me  o f  the  a s s a u l t .  The c o u r t  g o e s  on to f i n d  
even as sumi ng  a common law e x e mpt i o n  e x i s t e d  in 
F l o r i d a  at  one t i me ,  the  l e g i s l a t u r e ' s  r e p e a l  and 
r e p l a c e me n t  o f  t he  F l o r i d a  rape s t a t u t e  wi t h  a 
g e n d e r - n e u t r a l  s e x u a l  b a t t e r y  s t a t u t e  was "more 
than s u f f i c i e n t  to a b r o g a t e  any i mp l i e d  c o n s e n t '  
upon wb > *»h a common law i n t e r s p o u s a l  e x c e p t i o n  may 
be bas t  C l e a r i n g h o u s e  No.  3 6 . 3 9 0 .



(b*) B r i e f  of  Appe 11 an t , S t a t e  o f  F l o r  i da , a r g u i n g  
t h a t  the  r e p e a l  o f  F l o r i d a ' s  rape  s t a t u t e  and 
e n a c t me n t  o f  the  s e x u a l  b a t t e r y  s t a t u t e  i n d i c a t e  
t he  l e g i s l a t u r e ' s  i n t e n t  to a b o l i s h  any m a r i t a l  
rape  e x e m p t i o n .  R e i t e r a t e s  t he  argument s  in 
S t a t e  v .  S m i t h , 401 S o . 2d 1126 ( 1 9 8 1 ) .  Ad d r e s s e s  
t h e  argument  t h a t ,  a b s e n t  a m a r i t a l . r a p e  e x e mp t i o n ,  
d r o v e s  o f  " v e n g e f u l  w i v e s "  woul d t h r e a t e n  or b r i n g  
unf ounde d  rape  c h a r g e s  a g a i n s t  t h e i r  husbands  in 
o r d e r  to g e t  b e t t e r  d i v o r c e  s e t t l e m e n t s .  The s t a t e  
p o i n t s  out  t h a t  t h i s  " f l o o d g a t e  argument " i s  h i g h l y  
u n r e a l i s t i c  g i v e n  t he  e m o t i o n a l  and s o c i e t a l  p r e s s u r e  
on rape v i c t i m s  whi ch  d i s c o u r a g e  d i s c l o s u r e  o f  
s e x u a l  v i o l e n c e ,  t he  t r a u m a t i c  n a t u r e  o f  rape t r i a l s ,  
t he  s p e c i a l  d i f f i c u l t y  i n t e r s p o u s a l  rape  v i c t i m s  
woul d  have  in p r o v i n g  the  a b s e n c e  o f  c o n s e n t  and the  
r e l u c t a n c e  o f  p o l i c e  and p r o s e c u t o r s  to i n t e r f e r e  in 
" f a m i l y  m a t t e r s "  whi ch d i s c o u r a g e s  v i c t i m s  o f  s p o u s e  
a b u s e  from s e e k i n g  l e g a l  r e m e d i e s .  S t a t e  ar gue s  that  
G r i s w o l d  v .  C o n n e c t i c u t , 381 U . S .  749 ( 1 9 6 5 ) ,  
r e c o g n i z e d  t he  r i g h t  o f  ma r r i e d  p e r s o n s  to f r e e l y  
make c h o i c e s  c o n c e r n i n g  t h e i r  home l i v e s ,  and t hat  
t h e r e  i s  no a n a l o g o u s  "freedom" to s e x u a l l y  b a t t e r  
o n e ' s  s p o u s e .  Gr i s wo I d  c o n c e r n s  bo t h  s p o u s e s '  
i n t e r e s t  in p r i v a c y ,  whe r e a s  th:e m a r i t a l  rape e x e mpt i on  . 
i n v o l v e s  r e c o g n i z i n g  one s p o u s e ' s  r i g h t  to p r i v a c y  as  
s u p e r i o r  to t ne  o t h e r ' s  r i g h t  to p r o t e c t i o n  and b c d i l y  
i n t e g r i t y .  F u r t h e r mo r e ,  t h e  r i g h t  to m a r i t a l  p r i v a c y  
r e c o g n i z e d  in Gr i swoId pr o mo t e s  m a r i t a l  
harmony,  whe r e a s  t he  m a r i t a l  rone  e x e mp t i o n  p e r p e t r a t e s  
f a m i l y  v i o l e n c e .  C l e a r i n g h o u s e  No.  3 6 . 8 9 0 .

7.  Ronal d E.  We i s  haunt  v.  Commonwealth o f  V i r g i n i a , 315 S . E . 2 d  847 
( 1 9 8 4 ) .  D e f e n d a n t - h u s b a n d ' s a p p e a l  o f  d e n i a l  o f  h i s  mo t i o n  to 
d i s m i s s ,  and o f  h i s  c o n v i c t i o n  o f  rape  o f  h i s  e s t r a n g e d  w i f e ,  on the  
grounds  t h a t  an E n g l i s h  "comnon law" m a r i t a l  rape  e x e mp t i o n  a p p l i e s  in 
V i r g i n i a .  The V i r g i n i a  rape  s t a t u t e  i s  " s i l e n t "  ( c o n t a i n s  no e x p r e s s  
e x e m p t i o n ) .  T r i a l  c o u r t  d e n i e d  d e f e n d a n t ' s  mo t i o n  to d i s m i s s ;  he was  
t r i e d  b e f o r e  a j u r y  and c o n v i c t e d  and s e n t e n c e d  to two y e a r s  in 
p r i s o n .  V i r g i n i a  Supreme Court  a f f i r m e d .

( a )  r g i n i a  Supreme Court  D e c i s i o n . 315 S . E . 2 d  
8 s ( 1 9 84)  ho Id i ng t h a t  a w i f e  can  
un ' a t e r a l y  r e v o k e  her  i m p l i e d  c o n s e n t  to 
m a r i t a l  s e x  where  s he  has made m a n i f e s t  her  
i . t e n t  to t e r m i n a t e  t he  m a r i t a l  r e l a t i o n s h i p  by 
l i v i n g  a p a r t  from her  hus band,  r e f r a i n i n g  from 
v o l u n t a r y  i n t e r c o u r s e  wi t h  him,  and in g e n e r a l  
c o n d u c t i n g  h e r s e l f  in a way whi ch e s t a b l i s h e s  a 
de f a c t o  end to the  m a r r i a g e .  He r e ,  w i f e  had 
e s t a b l i s h e d  her own r e s i d e n c e ,  a l t h o u g h  no d i t o r e e  or 
o t h e r  l e g a l  a c t i o n  had been i n i t i a t e d  at  the t i me of



* t he  r a p e .  The c o u r t  r e f e r s  to V i r g i n i a ' s  n o - f a u l t
d i v o r c e  law as e v i d e n c e  t hat  e i t h e r  s p o u s e  can i
v o l u n t a r i l y  t e r m i n a t e  the m a r r i a g e ,  and c i t e s  c a s e s  
d e m o n s t r a t i n g  the s e p a r a t e n e s s  and i nd e p e n de nc e  
a c c o r d e d  women in V i r g i n i a ' s  p r o p e r t y  law and o t h e r  
a r e a s  o f  c r i m i n a l  l aw.  The c o u r t  f i n d s  the  a p p l i c a t i o n  
o f  an E n g l i s h  coirmon law e x e mp t i o n  i n a p p r o p r i a t e  in the  
i n s t a n t  c a s e ,  but  r e f u s e s  to expand i t s  h o l d i n g  beyond 
t he  f a c t s  p r e s e n t e d ,  i . e ,  to c a s e s  where  the s p o u s e s  
a r e  l i v i n g  t o g e t h e r  and t h e r e  has  been no m a n i f e s t a t i o n  
o f  an i n t e n t  to t e r m i n a t e  t he  m a r i t a l  r e l a t i o n s h i p .  
C l e a r i n g h o u s e  No.  3 6 , 8 8 9 .

(b)  B r i e f  o f  A p p e l l e  S t a t e  o f  V i r g i n i a , a r g u i n g  t hat  the  
E n g l i s h  common law e x e mp t i o n  s h o u l d  not  be a p p l i e d  
s i n c e  i t  i s  r epugnant  to t he  p r i n c i p l e s  o f  the B i l l  
o f  R i g h t s ,  and t h a t  t he  e x c l u s i o n  o f  the  word 
' ' unlawful ' '  from newl y- amended V i r g i n i a  rape s t a t u t e  
i n d i c a t e s  a l e g i s l a t i v e  i n t e n t  to abandon the  
e x e m p t i o n .  C l e a r i n g h o u s e  No.  3 6 . 8 8 9 .

CASE CHARTS
C a s e - b y - c a s e  c h a r t  o f  m a r i t a l  rape  p r o s e c u t i o n s ,  i n c l u d i n g  l e g a l  

and s o c i o l o g i c a l  d a t a ,  and b r i e f  n a r r a t i o n  o f  f a c t s  and outcom e o f  
each c a s e .  Ca 1 i f o r n i a Ca s e s Ch a r t , $ff .00 ( No t e :  C a l i f o r n i a  a v e r a g e s
a 7596 c o n v i c t i o n  r a t e ) ;  N a t i o n a l C ases C h a r t ,  $20 . 00 . A v a i l a b l e  from 
the  N a t i o n a l  C l e a r i n g h o u s e  on M a r i t a l  Rape.  2325 oak S t r e e t ,  Berkelev<  
CA 947U8.  (NOT AVAILABLE FROiVl NCOWFL) .  \
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MARITAL RAPE FACT SHEET*

1 .  F a c t  o \  F i c t i o n ? "MARITAL RAPE I S N ' T  AS SERIOUS AS 
RAPE BY A STRANGER - - IT 'S  JUST A WOMAN NOT BEING IN 
THE MOOD AND HER HUSBAND IN S I S T IN G . "
As a m a t t e r  o f  f a c t / m a r i t a l  r a p e  i s  o f t e n  j u s t  a s  
v i o l e n t ,  j u s t  a s  d e g r a d i n g ,  and  o f t e n t i m e s  more  
t r a u m a t i c  t h a n  r a p e  by a s t r a n g e r . I t  i s  p e r p e t r a t ­
ed  w i t h  k n i v e s ,  a t  g u n p o i n t ,  r e p e a t e d l y ,  b r u t a l l y ,  
i n  f r o n t  o f  o t h e r s ,  and m o s t  o f t e n  i s  t h e  f i n a l  
v i o l e n t  a c t  c u lm i n a t i n g  a  s e r i e s  o f  p h y s i c a l  a b u s e s .  
One woman h a s  r e p o r t e d  b e i n g  b e a t e n  and  r a p e d  by 
h e r  h u sb and  v i r t u a l l y  e v e r y  d a y  f o r  s i x  m o n t h s , 
a n a l l y  r a p e d  9 o r  10 t im e s .  He t o l d  h e r  t h a t ,  i f  
s h e  e v e r  t r i e d  t o  l e a v e ,  he  w o u ld  k i l l  h e r .  I n  
t e r r o r  she  f l e d ' t o  a n o t h e r  s t a t e ,  ch anged  h e r  name, 
and l i v e d  t h e r e  f o r  a y e a r  i n  c o g n i t o .

2 .  F a c t  Oft F l c t t o n ?  "MARITAL RAPE I S N ' T  OFFENSIVE—  
AFTER ALL ,  A WIFE HAS HAD SEX WITH HER HUSBAND 
BEFORE, WHAT'S ONE MORE T IME?"
As a m a t t e r  o f  f a c t , a woman r a p e d  by  a s t r a n g e r  h a s  
t o  l i v e  w i t h  t h e  memory o f  t h a t  e x p e r i e n c e .  A woman 
r a p e d  by  h e r  h u sb and  ha s  t o  l i v e  w i t h  h e r  r a p i s t .  
Many w i f e  v i c t i m s ,  t r a p p e d  i n  a  r e i g n  o f  t e r r o r ,  
e x p e r i e n c e  r e p e a t e d  s e x u a l  a s s a u l t s  o v e r  a number o f  
y e a r s .  What h appen s  t o  a c a p a c i t y  f o r  i n t im a c y  when 
t h e  p e r s o n  who n a s  p r o m i s e d  t o  l o v e  and p r o t e c t ,  and 
on  whom one  may be  e c o n o m i c a l l y  d e p e n d e n t ,  comm its  
s u ch  a  b r u t a l  and v i o l e n t  v i o l a t i o n ?

* P r e p a r e d  and d i s t r i b u t e d  by t h e  P e n n s y l v a n i a  C omm iss ion  on 
t h e  S t a t u s  o f  Women.
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