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CSHB 679: "An Act relating to the purchase of Alaska products and
providing for an effective date."
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The Department of Commerce and Economic Development strongly supports 
this bill. Fostering economic diversification in the state requires 
incubating local manufacturing and helping it to grow. This bill which 
would mandate the use of Alaska products and provide a bidder pre­
ference for products constructed and/or purchased with 
do much to encourage and stimulate Alaska manufacturing,
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Original sponsors: Grussendorf, Sund,
Szymanski, et al

Offered: 4/23/85
Referred: Rules

1 IN THE H OUSE BY THE STATE AFFAI R S  COMMITTEE

2 SENATE CS FOR CS FOR HOUSE BIL L  NO. 50 (State Affairs) am S

3 IN THE LEGISLATURE OF THE STATE OF AL A S K A

4 FOURTEENTH LEGISLATURE - FIRST SESSION

5 A  BILL

6 For an Act entitled: "An Act relating to Ala s k a  bidder preference."

7 BE IT ENACTED BY THE L EGISLATURE OF THE STATE OF ALASKA:

8 * Section 1. AS 37.05 is amended by adding a new section to read:

9 Sec. 37.05.225. PURPOSE. The legislature finds that there

.0 exists in the state continuing high unemployment, underu t il i z a t i o n  of

11 resident construction and supply firms, and hig h costs unfavorable to

12 the welfare of Alaskans and to the economic health of the state. The

13 purpose of bidder preference for resident firms whe n  the state acts as

14 a market participant is to encourage local industry, strengthen and

15 stabilize the economy, decrease unemployment, and strengthen the tax

16 and revenue base of the state.

17 * Sec. 2. AS 3 7 . 0 5 . 2 3 0 ( 1 ) (A) is amended to read:

18 (A) a bid shall be awarded to an Alaska bidder if the

19 bid is not more than 10 [FIVE] percent higher than the lowest

20 nonresident bidder's; and

21 * Sec. 3. AS 37.05.230(5) is repealed and reenacted to read:

22 (5) in this section, "Alaska bidder" means a person who

23 (A) holds a current Alaska business license;

24 (B) does more than $1,000,000 w o r t h  of annual business

25 in the state or performs m ore than 20 percent of the person's

26 annual business in the state, whi c h ev e r  is less;

27 (C) certifies under penalty of perjury that the bidder

28 will employ Al a s k a residents in the performance of the contract

29 unless resident laborers are unqualified or unavailable;

■1 - SCS CSHB 5 0 (SA)  am S
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CSHB 679: "An Act relating to the purchase of Alaska products and
providing for an effective date."
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The Department of Commerce and Economic Development strongly supports 
this bill. Fostering economic diversification in the state requires 
incubating local manufacturing and helping it to grow. This bill which 
would mandate the use of Alaska products and provide a bidder pre­
ference for products constructed and/or purchased with state money will 
do much to encourage and stimulate Alaska manufacturing.
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Original sponsors: Grussendorf, Sund,
Szymanski, et al

1 IN THE HOUSE BY THE STATE AFFA.US COMMITTEE

2 SENATE CS FOR CS FOR HOUSE BIL L  NO. 50 (State Affairs) am S

3 IN THE LEGISLATURE OF THE STATE OF AL A S K A

4 FOURTEENTH LEGISLATURE - FIRST SESSION

5 A  B ILL

6 For an Act entitled: "An Act relating to Al a s k a  bidder preference."

7 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

8 * Section 1. AS 37.05 is amended by adding a n e w  section to read:

9 Sec. 37.05.225. PURPOSE. The legislature finds that there

10 exists in the state continuing high unemployment, underutilization of

11 resident construction and supply firms, and h i g h  costs unfavorable to

12 the welfare of Alaskans and to the economic h e a l t h  of the state. The

13 purpose of bidder preference for resident firms when the state acts as

14 a market participant is to encourage local industry, strengthen and

15 stabilize the economy, decrease unemployment, and strengthen the tax

16 and revenue base of the state.

17 * Sec. 2. AS 3 7 . 0 5 . 2 3 0 ( 1 ) (A) is amended to read:

18 (A) a bid shall be awarded to an Alaska bidder if the

19 bid is not more than 10 [FIVE] percent hig h e r  than the lowest

20 nonresident bidder's; and

21 * Sec. 3. AS 37.05.230(5) is repealed and reenacted to read:

22 (5) in this section, "Alaska bidder" means a person who

23 (A) holds a current Alaska business license;
1

24 (B) does more than $1,000,000 w or t h  of annual business

25 in the state or performs mor e  than 20 percent of the person's

26 annual business in the state, whi c he v e r  is less;

27 (C) certifies u nder renalty of perjury that the bidder

28 will employ Alaska residents in the performance of the contract

29 unless resident laborers are u nqualified or unavailable;

Offered: 4/23/85
Referred: Rules

-1- SCS CSHB 50(SA) am S



1 (D) has main t a i ne d  a permanent place of business in

2 the state for a perird of six months immediately preceding the

3 date of the bid; and

A (E) submits a bid for goods or services under the name

5 that appears on the person's current A l a s k a  business license;

6 * Sec. A. AS 37 .05.2 Sov, 7) is repealed and reenacted to read:

7 (7) the Alaska bi ar provisions of this section do not

8 apply to contracts estimated to exceed $500,000; n o t withstanding this

9 section, the commissioner of transportation and public facilities or

10 the commissioner of administration may waive an Alaska bidder prefer-

11 ence whe n mandatory federal requirements that prohibit an Alaska

12 bidder preference apply to a contract covered by this section;

13 * Sec. 5. AS 37.05.230 is amended by adding a new paragraph to read:

1A (12) if a provision of this section, or the application of

15 this section to a person or circumstance is held invalid, the remain-

16 der of this section and the application to other persons or circum-

17 stances is not affected.

18 * Sec. 6. AS 37.05.315 is amended by adding a n e w  subsection to read:

19 (e) If a contract for a project that is funded in whole or in

20 part by a state grant is competitively bid, the municipality must

21 comply w i t h  AS 3 7 . 0 5 . 2 3 0 ( 1 ) ( A ) .

SCS CSHB 5 0 (SA) am S - 2 -
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Offered: 2/10/86
Referred: Rules

O riginal sponsors: Kerttula
and Eliason

IN THE SENATE BY THE FINANCE COMMITTEE

HOUSE CS FOR CS FOR SENATE BIL L  NO. 57 (Finance)

IN THE L E G I S LATURE OF THE STATE OF A L A S K A  

FOURTEENTH L EG I S L A T U R E - SECOND SESSION 

A BILL

For an Act entitled: "An Act relating to preferential use of Alaska a g r i­

cultural or fisheries products; and providing for an 

effective date."

BE IT ENAC T E D  BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 36 is amended by adding a new chapter to read:

CHAPTER 16. P R E F E RENTIAL USE OF ALASKA A GR I C ULTURAL 

OR FISHERIES PRODUCTS.

Sec. 36.16.010. USE OF L OCAL A G R I C U L T U R AL  AND FISHERIES PRODUCTS 

R E Q UIRED IN PURCHASES W ITH STATE MONEY. (a) Whe n  agricultural p r o d­

ucts are purchased using state money, only agricultural products

har v e s t ed  in this state shall be pu r c h as e d  w h e n e v e r competitively 

p riced available, and of like quality compared w i t h  agricultural

products harvested outside the state.

(b) When fisheries products are p u rchased using state money, 

only fisheries products harvested or processed w i t h i n  the juri s d ic t i o n 

of the state shall be p u rchased w h en e v e r  competitively priced, a v a i l­

able, and of like quality compared wit h  fisheries products harvested 

or p r ocessed outside the j u r i sd i c t i o n  of the state.

(c) As used in this section, "agricultural products" includes 

timber and lumber harvested in the state and products m a n u factured in 

the state from timber and lumber that has been ha rvested in the state.

Sec. 36.16.020. INSERTION OF CLAUSE IN CALLS FOR BIDS A N D  IN

C r TRACTS. A clause containing the substance of the relevant s u b­

section of AS 36.16.010 shall be inserted in all calls for bids and in



c

1 all contracts awarded that involve agricultural or fisheries products.

2 * Sec. 2. This Act takes effect immediately in accordance w i t h  AS 01.-

3 10.070(c).

C
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F a c t i o n a l  O u t l i n e  C S H B  679 
A l a s k a  P r o d u c t s

S e c t i o n  1.

T h i s  s e c t i o n  a m e n d s  AS  3 6 . 1 5 . 0 1 0  b y  r e q u i r i n g  the us e 

of A l a s k a  f o r e s t  p r o d u c t s  fo r p u b l i c  c o n s t r u c t i o n  

p r o j e c t s  u n l e s s  the C o m m i s s i o n e r  of C o m m e r c e  and  

D e v e l o p m e n t  c e r t i f i e s  n o t i c e  w a s  g i v e n  to m a n u f a c t u r e r s  

to s u p p l y  the p r o d u c t s  a n d  n o n e  w e r e  ab le  to s u p p l y  the 

f o r e s t  p r o d u c t s  at a co st  w i t h i n  7 p e r c e n t  o f  the cost 

for  n o n - A l a s k a  f o r e s t  p r o d u c t s .

S e c t i o n  2.

A S  36 15 .0 3C  r e q u i r e s  the u s e  o f  A l a s k a  p r o d u c t s  

i n c l u d i n g  fo re s t  p r o d u c t s ,  w h e r e  p r a c t i c a l ,  for  st at e 

p u b l i c  c o n s t r u c t i o n  p r o j e c t s  a n d  s t a t e  f u n d e d  m u n i c i p a l  

a n d  s c h o o l  d i s t r i c t  p u b l i c  c o n s t r u c t i o n  p r o j e c t s .

A S  3 6 . 1 5 . 0 4 0  a l l o w s  the i n c l u s i o n  o f  l a n g u a g e  in c o n­

tract s p e c i f i c a t i o n s  g r a n t i n g  a p r e f e r e n c e  in b i d  e v a l­

u a t i o n  if d e s i g n a t e d  A l a s k a  p r o d u c t s  a r e  u sed . Th i s 

s e c t i o n  is n o t  a p p l i c a b l e  to f o r e s t  p r o d u c t s .

A S  3 6 . 1 5 . 0 5 0  a ll o w s  the d e s i g n a t i o n  o f s p e c i f i c  A l a s k a  

p r o d u c t s  for use  in a s p e c i f i c  p u b l i c  c o n s t r u c t i o n  

pr o je c t .  T h e  s e c t i o n  is a p p l i c a b l e  to f o r e s t  pr od u c t s .



A S  3 6 . 1 5 . 0 6 0  a l l o w s  the r e d u c t i o n  o f  b i d s  for the p u r­

pose s o f e v a l u a t i o n  w h e n  d e s i g n a t e d  A l a s k a  p r o d u c t s  are 

used. Th i s s e c t i o n  does n o t  i n c l u d e  f o r e s t  p r o d u c t s  in 

the p r e f e r e n c e  scheme.

AS 3 6 . 1 5 . 0 7 0  r e q u i r e s  a p e n a l t y  b e a p p l i e d  to c o n t r a c­

tors w h o  d e s i g n a t e  the use  o f  A l a s k a  p r o d u c t s  in th eir  

bi d s and fail to u s e  t h e m  f o r  r e a s o n s  w i t h i n  t h e i r  c o n­

trol. Th e  a m o u n t  of the p e n a l t y  is the a m o u n t  of  ♦•he 

p r e f e r e n c e  g i ve n p l u s  1 p e r c e n t .  If a p e r s o n  ha s this 

p e n a l t y  a p p l i e d  tw ice w i t h i n  a t h r ee  y e a r  p er iod , h e is 

d e e m e d  a n o n - r e s p o n s i v e  bi d d e r .  C o n t r a c t i n g  a u t h o r­

ities w i l l  r e p o r t  t h e s e  v i o l a t i o n s  to the D e p a r t m e o *  of 

C o m m e r c e  a nd  E c o n o m i c  D e v e l o p m e n t  w h i c h  s h al l m a i n t a i n  

a list o f  b i d d e r s  d e e m e d  n o n - r e s p o n s i v e .

A S  3 6 . 1 5 . 0 8 0  r e q u i r e s  the D e p a r t m e n t  o f C o m m e r c e  and 

E c o n o m i c  D e v e l o p m e n t  to a d o p t  r e g u l a t i o n s  for 

e s t a b l i s h i n g  the v a l u e  a d d p d  in A l a s k a  for p r o d u c t s .

V a l u e  a d d e d  in the st ate  o f m o r e  t ha n 25 p e r c e n t  and 

less than 50 p e r c e n t  r e n d e r s  the p r o d u c t  a C l ae s I 

pr o du ct , if v a l u e  a d d e d  is m o r e  than 50 p e r c e n t  but



less than 75 p e r c e n t  it is a C l a s s  II p r o d u c t  and 75 

p e r c e n t  or m o r e  it is a C l a s s  III pro d uc t.

T h e  t h r e e  c l a s s e s  o f  p r o d u c t s  r e c e i v e  t h e  f o l l o w i n g  

p r e f e r e n c e s  in b i d  e v a l u a t i o n .

C l as s I 3 p e r c e n t  p r e f e r e n c e

C l as s II 5 p e r c e n t  p r e f e r e n c e

C l a s s  III 7 p e r c e n t  p r e f e r e n c e

AS  3 6 . 2 0 . 1 0  t h r o u g h  3 6 . 2 0 . 0 6 0  p a r a l l e l  the p r o v i s i o n s  

o f the l a n g u a g e  p r o p o s e d  a b o v e  as A S  3 6 . 2 0 . 0 3 0  t h r o u g h  

A S  3 6 . 2 0 . 0 8 0 .  T h e s e  s t a t u t e s  h a v e  a p p l i c a t i o n  to all

s t a t e  f u n d e d  p r o c u r e m e n t  e x c e p t  p u b l i c  c o n s t r u c t i o n  

p r oj e c t s .

S e c t i o n  3.

A S  3 6 . 2 0 . 0 1 0  is a m e n d e d  to r e q u i r e  a p r e f e r e n c e  for the 

u s e  o f A l a s k a  p r o d u c t s  by  s t a t e  a g e n c i e s  as w e l l  as 

m u n i c i p a l i t i e s  a n d  RE A A ' s  f u n d e d  in w h o l e  or p a r t  w i t h  

s t a t e  mo n ey .

S e c t i o n

AS  3 6 . 2 0 . 0 2 0  p a r a l l e l s  AS 3 6 . 1 5 . 0 3 0 .



AS 36.20.030 pa r al le ls  AS 36.15.040.

AS 3 6 . 2 0 . 0 4 0  p a r a l l e l s  AS 3 6 . 1 5 . 0 5 0 .

AS 3 6 . 2 0 . 0 5 0  p a r a l l e l s  AS  3 6 . 1 5 . 0 6 0 .

AS 3 6 . 2 0 . 0 5 0  p a r a l l e l s  AS 3 6 . 1 5 . 0 7 0 .

AS 3 6 . 1 5 . 0 6 0  p a r a l l e l s  AS 3 6 . 1 5 . 0 8 0 .

S e c t i o n  5.

Thi s s e c t i o n  a m e n d s  A S  3 6 . 9 5 . 0 1 0  b y  s t a t i n g  d e f i n i t i o n s  

cr i t i c a l  fo r the w o r k i n g  o f  the b ill . T h e  terms 

d e f i n e d  are " A l a s k a  p r o d u c t , "  " p r o d u c t , "  a n d  " p r o d u c e d  

or m a n u f a c t u r e d . "

S e c t i o n  6.

T hi s s e c t i o n  a m e n d s  A S  3 7 . 0 5 . 2 3 0  to m a k e  th e A l a s k a  

p r o d u c t s  p r e f e r e n c e  s u b j e c t  to the A l a s k a  b i d d e r ' s  

p r e f e r e n c e .
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T h i s  s e c t i o n  am end s 3 7. 05 . 26 0 b y  r e l a t i o n  of its 

p r o v i s i o n s  to the A l a s k a  p r o d u c t s  p r e f e r e n c e  u n d e r  

AS  3 6 . 1 5 . 0 2 0 ,

S e c t i o n  8.

T h e  e f f e c t i v e  date for this b i l l  is J a n u a r y  1, 1987.



ALASKA STATE LEGISLATURE 
HOUSE OF REPRESENTATIVES 

RESEARCH AGENCY

Pouch Y , Stale Capitol 
luneau, A laska 99811 

(907 ) 465-3991

April 8, 1986

MEMORANDUM

TO: Representative Dick Shultz

ATTN: Dave Stancliff

Brad Pierce 
Legislativce Analyst

FROM:

RE: Use of Alaska Wood Products 
Research Request 86-150

in Public Construction

You requested this agency to provide information on the quantity and 
value of domestically produced wood products used in public construc­
tion projects in Alaska. Additionally, you asked that we examine pro­
posed legislation designed to encourage the use of Alaska wood products 
in public construction projects involving State funding to identify the 
probable effects of incentives contained in the bills. You asked us to 
come up with some other ideas for encouraging the use of domestically 
produced wood products.

To fulfill your request, we contacted some of the important players in 
the Alaska wood products industry and policymakers in State government. 
A list of our contacts with their titles and phone numbers is attached 
to this memorandum. We have been able to answer your request to a large 
extent. The proposed domestic producer preference legislation describes 
Alaska wood products in general terms. We have attempted to tie our 
analysis to specific wood products and a realistic assessment of the 
opportunities available to domestic timber operators.

Use of Domestically Produced Wood Products in Public Construction

We contacted Lauren Rassmussen, Chief of Design, Construction and Main­
tenance Standards, Department of Transportation and Public Facilities, 
about the present use of Alaska wood products in public construction 
projects. He confirmed that virtually no d^estically produced forest 
products are currently used in public construction projects within the 
state. There are several reasons for this w M c h  are explored below. 
We have attached a memorandum produced by this agency in 1980 on State
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use of Interior Alaska lumber (Research Memorandum 80-025). The basic 
situation has changed somewhat since then, but the memorandum provides 
useful information on the uses of domestically produced spruce lumber.

There are not as many public construction projects currently being 
planned or built as there were four or five years ago. Those projects 
that are being constructed are mostly built of concrete, which is 
formed with plywood and surfaced softwood dimension lumber imported 
from British Columbia and the Pacific Northwest. There are no plywood 
mills in Alaska. Canadian, spruce-pine-fir (SPF) dimension lumber which 
is kiln-dried, surfaced and graded to national building code standards 
has become the standard framing material used in Alaska construction 
while Douglas fir from the lower 48 is used for high strength applica­
tions such as floor and ceiling joists.

Most Alaska lumber producers do not manufacture products that meet 
building code specifications for public construction. They sell primar­
ily rough-cut, air-dried and nongraded (to national standards) dimen­
sion lumber houselogs, and posts to the cash and carry market, and 
timbers mainly to the North Slope. There are only three small lumber 
mills in Alaska— in Kodiak, Fairbanks and Tok— which produce air-dried 
dimension lumber which is surfaced and graded to national standards. 
The lumber products from these mills are priced competitively with 
imported lumber though the mill operators tend to make most of their 
profit on specialty products.*

Most domestic producers find it nearly impossible to compete priuiwise 
with Canadian imports of (SPF) framing lumber, which is turned out in 
enormous quantities from state-of-the-art mills in British Columbia. A 
79 cent Canadian dollar further enhances B.C. competitiveness. In 
dimensions of 6" x 6" and over, domestic producers are price competitive.

Because of the marginal nature of most sawmill operations in the state, 
it is not economical for operators to produce kiin-drled, surfaced and 
graded softwood dimension lumber. It is unlikely that domestic pro­
ducers can become competitive on a pure price basis as suppliers to 
public construction projects without some State assistance beyond the 
statutory requirement (AS 36.15.010 which has been State law since 
1949) that locally produced lumber be used "wherever practicable."

One idea that has been repeatedly expressed by State and university 
forest products experts is for a cooperative kiln drying and grading 
facility in the Railbelt. Given current State Budget constraints, a

*Source: Calvin Kerr, Kerr and Associates, personal conversation
April 3, 1980.
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drying kiln is probably not economical at present but a grading program 
for air dried lumber might be feasible. The Matsu Loggers Association 
has made a proposal to the Department of Commerce and Economic Develop­
ment (DCED) Office of Forest Products to provide seed money for a 
trained lumber inspector from the Pacific Northwest Lumber Inspection 
Bureau to make quarterly inspections of green and air-dried, surfaced 
and roughcut lumber produced by sawmill operators in the association. 
The bureau inspector would also establish a program to train local in­
spectors. Another idea would be to set up the lumber inspector program 
through the state community college vocational/technical curriculum.

The initial cost of the proposed inspection program would be approxi­
mately 53,000 to bring an inspector in, and $40-550 thousand over three 
years to get the inspection and training program established. After 
the program was firmly in place, the various wood products associations 
in the state would gradually assume the cost. A statewide lumber 
inspection program would enable domestic producers to offer dimension 
lumber products identical to Canadian imports, and allow them to compete 
on the basis of quality and immediacy of service and lower transporta­
tion costs, if not on price.

Alaska timber operators do not currently produce treated products for 
applications such as guardrail posts, nor do they produce structural 
panel products such as plywood, which make up a large proportion of the 
wood materials used in public construction projects. The Alaska market 
is simply not large enough to justify investment in a structural panel 
products facility. Pacific Rim export markets for panel products are 
unproven and protected by tarrifs and other trade barriers. In addi­
tion, a new waferboard plant is being built in Dawson Creek, British 
Columbia, which should begin production in 1987 and will probably 
capture a large share of the Alaska structure/ panel products market. 
(Waferboard is used for the same applications as plywood and is particu­
larly competitive in areas like Alaska where shipping costs make up a 
significant proportion of the retail product price.)

There is a good possiblity that much of an investment in a wood treat­
ment facility could be justified to supply public construction projects. 
The Alaska Railroad Corporation has recently solicited proposals from 
domestic wood products producers to supply their replacement require­
ments for wood cross ties over he next five years. According to John 
Reynolds, Procurement Manager, the railroad will need approximately 
31,200 standard softwood ties annually. Standard ties sell for $20-528 
FOB Anchorage, so a five-year contract would amount to $624-5874 thous­
and. Investment costs for a pressurized creosote treatment facility 
run $300-5450 thousand.
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Wrangell Forest Products (WFP) supplied about 25 percent of the rail­
road's 1985 cross tie requirements and has bid on the 19°6 requirement. 
We contacted Mark Edy, Sales Representative for Wrangell Forest Prod­
ucts, who explained that his company currently cuts ties at its Wrangell 
sawmill, ships them to Seattle for treatment, and then on to the rail­
road in Anchorage. Even with all of this shipping, WFP has managed to 
provide competitively priced ties. If the company can negotiate a multi­
year contract with the railroad, it is considering investment in a 
pressurized treatment facility.

The Alaska Department of Transportation and Public Facilities (DOT/PF) 
uses treated guardrail posts for road maintenance work. Any contract 
let by DOT/PF for highway or harbor work could include an Alaska product 
preference clause. Department of Transportation and Public Facilities 
does not keep a record of the number of guardrail posts it uses each
year, but the numbers are not large in any case. Most major highway
projects in the state involve federal funds and thus cannot include an 
Alaska producer preference in the bid specifications under U.S. law. 
Under federal rules, it is up to the individual contractor to decide 
whether to use steel or wood guardrail posts. Other treated products 
such as utility poles and pilings must conform to national specifica­
tions and are usually made from Douglas fir; they do not appear to be
much of a near-term market opportunity.

There are a couple of State-funded capital construction projects sched­
uled to be built in the near future which could use substantial quanti­
ties of locally produced lumber products. The Eklutna water project 
and the Bradley Lake hydro project both involve long tunnels where 
rough green timbers for lagging and shoring are used. As we mentioned 
previously, domestic producers are very price competitive in these 
products and the State can Insist that locally produced timbers be used 
under existing law.

There are a number of domestically produced hardwood products which 
could be used in public construction projects. Currently there are 
three hardwood kilns in operation in Alaska. These operators produce 
birch and cottonwood paneling for retail markets and hardwood boards 
(l"_2n) for wholesale markets; which in turn are locally manufactured 
into window facings, door frames, cabinet stock, moulding and flooring. 
These products are cheaper than imported birch, oak and maple which 
should make them attractive to contractors regardless of domestic 
producer preference clauses in public construction contracts.
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Domestic Producer Preference Policy

There are several current pieces of legislation and statements of poli­
cy which include preferential use of domestically produced wood prod­
ucts which are identified and summarized below:

Governor Sheffield's Administrative Order 87, dated March 15, 1986, 
states that it is the policy of State government to encourage the use 
of Alaska agri^ultural, seafood and timber products. When these prod­
ucts are compt .itively priced, available, and of like quality compared 
to Imports, each agency of State government shall try to encourage the 
purchase of domestic products and insert a cla se that requires domes­
tically produced products in all State contracts and invitations for 
bids on State contracts. The Commissioner of the Department of Admin­
istration (DOA) is charged with enforcing this order and the Commis­
sioner of Commerce and Economic Development is charged with providing 
DOA with a list of domestic products and suppliers.

Senate Resolution 8 (am) calls for insertion of a domestic producer 
preference clause Tn all calls for bids by State and local agencies 
that routinely purchase wood or initiate the purchase of wood products. 
The Department of Commerce and Economic Development is encouragea to 
undertake an education program to make the public aware of the overall 
advantages of using Alaska wood. Private and public owners of forest 
land are encouraged to meet the domestic demand for forest products by 
supplying adequate volumes of timber for local processors and manufac­
turer s.

House Bill 306 would establish an Alaska Forest Products Marketing 
Institute along the lines of Alaska Seafood Marketing Institute (ASMI) 
to stimulate consumer identification of Alaska forest products, expand 
the range of forest piuducts produced in the state, improve product 
quality, encourage consumers to buy Alaska forest products, and provide 
an assessment schedule to finance a joint marketing effort by the State 
and domestic forest products producers.

House Bill 679 would amend AS 36.15 (Forest Products Preference section) 
to incTu3e:“3ec. 36.15.030 which further defines public construction 
projects financed in whole or part with State money and specifically 
includes DOT/PF and other State agencies, the Alaska Power Authority, 
the Alaska State Housing Authority, the University of Alaska, and 
projects constructed by municipalities or school districts financed by 
municipal grarts or state reimbursed municipal debt. Section 36.15.040 
establishes contract specifications that include a bidder preference for 
those who designate the use of Alaska products. Section 36.15.050 
allows public entities letting contracts to identify specific Alaska 
products to be used in construction. Section 36.15.060 specifies that 
bids which include the use of Alaska products are decreased by an
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appropriate percentage of the value of those Alaska products when all 
bids are evaluated. Alaska Statute 36.15.070 sets penalties for failing 
to use Alaska products when available for public construction projects 
by reducing payments to a contractor by specific percentage amounts. 
Section 36.15.080 classifies Alaska products and sets appropriate 
percentage preferences on the value of the product. Alaska wood prod­
ucts fall under the Class III designation (highest) which gives bidders a 
seven percent preference on the value of the domestic wood materials 
used in construction.

We have presented a summary of the substance of the measures listed 
above, though we believe the most Important points are covered. The 
two House bills, 1f adopted, combined with the governor's Administrative 
Order provide fairly powerful tools for encouraging the use of domestic­
ally produced wood products. A statewide lumber grading program would 
add substantially to the effectiveness of the measures cited above. An 
additional ide? would be to include some type of interest rate incen­
tive clause in AHFC loans for new housing construction or remodeling if 
substantial amounts of domestic wood products were used, i.e. framing 
lumber, flooring, cabinets, paneling, etc.

It is possible that the recent publicity surrounding the measures listed 
above and the interest shown by the executive and legislative branches 
in promoting domestic wood products has already had a significant ef­
fect. We spoke with Greg Bell, owner of the Valley Sawmill in Anchorage, 
who recently received an order from the Department of cish and Game 
(UF&G) for rough cut dimension lumber to build outbuilding.. He attrib­
utes this oraer to the fact that DF&G procurement personnel have recently 
become aware of State policy favoring the use of locally supplied 
lumber. The solicitation of in-state bidders to supply ties to the 
Alaska Railroad came about in the same way when Frank Turpin, Railroad 
Manager, was informed of the Title 36 Forest Products Preference statutes 
and had his procurement officer search for potential domestic suppliers.

The basic difficulty in expanding usage of Alaska forest products is 
to overcome established contractor purchasing habits. The measures 
outlined above appear to provide sufficient incentive for contractors 
to seriously consider using domestic wood products when they are avail­
able. Thyes Shaub, Director of the Office of Forest Products, is working 
up a list of Alaska wood products suppliers, the products they produce 
and their production capacity to give out tc bidders as specified in the 
governor's Administrative Order. (House Bill 679 requires suppliers to 
apply to the Department of Labor for inclusion on their Alaska producers 
list.) A statewide lumber grading program would allow domestic pro­
ducers to supply material meeting design specifications for public 
construction. Funding for a grading program might be considered as a 
part of the overall legislative package.
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In any case, 1t 1s likely that the effects of the measures discussed 
here will be long-term and will have the greacest Impact 1n the 
Rallbelt and Southeast, where domestic producers have a comparative 
advantage on shipping costs. The Eklutna water project and Bradley 
Lake dam will provide major tests of the state's resolve to enforce 
domestic producer preference policies.

We hope we have provided sufficient information for your purposes. I 
would be happy to come and talk with you on any of these ideas and 
recommend other knowledgeable individuals and sources of information. 
Please feel free to call me if you have any questions

BP

Attachments



1. Lauren Rassmussen, Chief of Design, Construction and Maintenance 
Standards, Alaska Department of Transportation & Public Facilities, 
465-2960.

2. Thyes Shaub, Director of the Office of Forest Products, Alaska 
Department of Commerce and Economic Development, 465-2094.

3. John Reynolds, Manager of the Procurement Division, Alaska Railroad 
Corporation, 265-2418.

4. Calvin Kerr, President, Kerr and Associates, 346-3141/346-1624.

5.. Mark Edy, Sales Representative, Wrangell Forest Products, 
(206)467-1878.

6. Greg Bell, President, Valley Sawmill, 563-3436.

7. Bill Cummings, Ai: Is tant Attorney General, Alaska Department of Law, 
465-3603.

SOURCES OF INFORMATION



| Q l ' L L 'S H d F F I E L D
g o v e r n o r

S t a t e  o f  A l a s k a
o f f i c e  3 ?  t h e  g o v e r n o r  

J  U N E A U

F e b : u a r y  19, 1 9 8 6

T h e  H o n o r a b l e  B e n  G r u s s e n d o r f  
S p e a k e r  o f  t h e  H o u s e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V 
J u n e a u ,  A K  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  G r u s s e n d o r  :

U n d e r  t h e  a u t h o r i t y  o f  art. Ill, sec. 18, o f  t h e  A l a s k a  
C o n s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a b i l l  r e q u i r i n g  t h a t ,  
w h e n e v e r  p r a c t i c a b l e ,  A l a s k a  p r o d u c t s  b e  u s e d  i n  c o n s t r u c­
t i o n  p r o j e c t s  f i n a n c e d  w i t h  s t a t e  m o n e y .  T h i s  b i l l  a l s o  
p r o v i d e s  a n  e c o n o m i c  i n c e n t i v e  f o r  c o n t r a c t o r s  w h o  p r o m i s e  
t o  u s e  A l a s k a  p r o d u c t s  as c o m p o n e n t s  in t h e s e  c o n s t r u c t i o n  
p r o j e c t s .

T h e  l a n g u a g e  in t h i s  b i l l  is p a t t e r n e d  a f t e r  s t a t u t e s  e n ­
a c t e d  in H a w a i i .  T h e  D e p a r t m e n t  o f  L a w  b e l i e v e s  t h a t  t h i s  
b i l l  is a r e a s o n a b l e  r e s p o n s e  to t h e  s t a t e ' s  i n t e r e s t  in 
e n s u r i n g  m a x i m u m  p a r t i c i p a t i o n  b y  A l a s k a n s  in t h e  s t a t e ' s  
p u b l i c  w o r k s  p r o j e c t s .

U n d e r  n e w  AS 36. 15 . 060 , a b i d d e r  w h o  d e s i g n a t e s  t h e  u s e  o f  
c e r t a i n  A l a s k a  p r o d u c t s  is g i v e n  a p r e f e r e n c e  o v e r  b i d d e r s  
w h o  d o  n o t  i n t e n d  to u s e  A l a s k a  p r o d u c t s ,  t h r o u g h  a p e r ­
c e n t a g e  r e d u c t i o n  in t h e  a m o u n t  o f  t h e  bid. T h e  percentacre 
r a t e s  a r e  s e t  o u t  in n e w  A S  36 . 1 5 . 0 8 0  , w h i c h  a l s o  p r o v i d e s  
for c l a s s i f i c a t i o n  o f  A l a s k a  p r o d u c t s .  P e n a l t i e s  tor 
s u b s e q u e n t  f a i l u r e  to u s e  t h e  d e s i g n a t e d  A l a s k a  p r o d u c t s  a r e  
set o u t  in n e w  AS 3 6 . 1 5 . 0 7 0 .

A S  3 7 . 0 5  . 230(1) is a m e n d e d  in sec. 4 o f  t h e  b i l l  to m a k e  
c l e a r  that, in d e t e r m i n i n g  w h e t h e r  a n  A l a s k a  b i d d e r  s h o u l d  
b e  a w a r d e d  a c o n t r a c t ,  the d e t e r m i n i n g  f a c t o r  is the a m o u n t  
o f  t h e  b i d  o f f e r e d  b y  t h e  b i d d e r ,  n o t  t h e  a m o u n t  a r r i v e d  at 
b y  c a l c u l a t i o n  o f  t h e  A l a s k a  p r o d u c t  oreferer.ce u n d e r  
AS 3 6 . 1 5 . 0 6 0 .

a* > ■ . T



T h e  b i l l  h a s  a n u m b e r  o f  v e r y  d e s i r a b l e  r e s u l t s .  F i r s t ,  a n d  
f o r e m o s t ,  it w i l l  e n s u r e ,  a t  r e a s o n a b l e  c o s t ,  t h a t  j o b s  
g e n e r a t e d  in c o n n e c t i o n  w i t h  s u p p l y i n g  m a t e r i a l s  for p u b l i c  
w o r k s  p r o j e c t s  w i l l  b e  in A l a s k a .  It w i l l  a l s o  e n c o u r a g e  
t h e  g r o w t h  o f  l o c a l  i n d u s t r y .  C o n s e q u e n t l y ,  I e n c o u r a g e  
p a s s a g e  o f  t h e  b i l l .

S i n c e r e l y

B i l l  S h e f f / e i d  
G o v e r n o r
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Purchase o f  Alaska Products 
Items to Cons ide r  in Fiscal Note

(A )  Pro jects  f inanced with State money (36 .1 5 .0 3 0 )
( 1 )  DOT&PF
(2 )  Municipali t ies ( g r a n t s )
( 3 )  School Const ruct ion (g r a n t s  and debt re t irement )
(4 )  Un ive r s i t y  o f  Alaska
(5 )  All State Agency's  Inc lud ing :

(a )  Alaska Power Au tho r i t y
( b )  Alaska State Housing Autho r i ty

( B )  Deve lopment o f  Speci f ications ( 3 6 . 1 5 . 0 4 0 )

(C )  Iden t i fy ing  Alaska P roducts  in a Pro ject  ( 3 6 . 1 5 . 0 4 0 )

(D )  Bid Eva luations

(E )  Pena l ty  fo r  Fail ing to Use ( 3 6 . 1 5 , 0 7 0 )
Non-Respons ib le  B idde rs  List

( F )  C lassi f icat ion o f  Alaska P roducts  (DOC ) ( 36 .1  5 .080 )
1. Added Value -  Regulat ions
2. Lists o f  P roducts

(G )  Consideracion fo r  Legal Costs



F ISCAL NOTE 
(DOTSPF  On ly )

y  ALASKA PRODUCTS
(A )  DOTSPF  pro jects f inanced with State money

$35 ,000 ,000  (F r om  FY87 Execut ive Budget  pg. 132)
From b r i e f  d iscuss ions  with Hawaii it appea rs  that their  p roduc ts  law e f fec ts  
about  1% o f  the ir  b id s .  For  ana lys is  p u rp o se ,  DOTSPF wil l  assume the same. 
We would also assume the ave rage percentage p re fe rence o f  5%. The fo l l ow­
ing p roduc ts  would also be assumed to be the type which would be p roduced 
in A laska -  f rom o u r  d iscuss ions with Hawaii.
1. Rein fo rced conc re te  c u lv e r t ,  storm d ra in ,  sewer pipe and manhole

sect ions.
2. P recast -  r e in fo r c ed  o r  p re s t r e s sed  concrete .
3. P res t ressed  beams,  pi l ing and pane ls .
4. Re in fo rc ing stee l b a r s .
5. r e g u l a t o r y ,  t r a f f i c  and const ruct ion  s igns .
5. Fo rest  p ro duc t s .
C . I . P .

35 ,0 00 ,0 00  x .01 x .05 = $17,500
(assumed fo r  al l y ea r s )
($ not in f la ted  fo r  
fu tu re  y e a r s )

( B )  Development o f  Speci f ica tions
Range 21 Technica l Engineer
Assume 2 man mo. x $72 ,000 = $12,000

1 2

(On ly  requ i red  in the f i r s t  
yea r )

(

(C )  Iden t i fy ing  Alaska P roduc ts
Assume 1 man mo. x $72 ,000 = $ 6,000

12

(D  and E) Bid Eva lua t ion and Contro l
Dur ing Cons t ruc t ion

Assume 1 man mo. x $72 ,000 = $ 6,000
12

( F )  C lassi f icat ion of  P roduc ts
Minimal Effect on DOT&PF

(C )  Cons iderat ion for Legal Costs $10,000
SUBTOTAL  $34,000

No new posit ions were included because the new wo rk  loa ' d iv ided 
between the d iv i s ions .
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SUMMARY OF GOVERNOR'S FY 87 CAPITAL BUDCET 

r '/d j (stated in $ thousands)

AGENCY GENERAL FUNO FEDERAL OTHER TOTAL

Office of-the Covernor 

Adsini strati on 

I an

U c o n u e

Education

Kcai'ch and Social Services 

Labor

Commerce and Economic Development 

Military and Veterans' Affairs 

Natural Resources 

Fish and Came 

Public Safety

Transportation and Public Facilities

Environmental Conservation

Community and Regional Affairs

Corrections

University of Alaska

Legi siature

Court System

Municipal Grants

C. ants to Unincorporated Communities 

CRANO TOTAL

* ,530 .1

77 .6  

3 * , 1 0 3 . 7  

12,989.0  

5 0 .0  

59,237 .5  

1 ,COO.O 

0 ,06 3 . 0

2 .0 19 .0  

3 ,00 8 . 7

35 ,258 .3

23,926 .9

5 .7 75 . 0  

1 ,0 00 .0

1 8 . 8 * 5 . *

1 .1 15 .0  

139,39* .9

8 0 6 .7

672.*

38C.0

300.0

2.190.0

600.0

253 ,07* .2  

* , 725 .8

1 .600.0

750.0

5.7

916.5

* , 1 8 8 . 2

85U.0

3 * , S 5 0 . 0

2 , 1 5 5 . 0

5 ,28 0 . 1

83 .3  

3 * , 7 8 1 . 1  

1 2 ,9 8 9 . 0  

1 , 3 * 6 . 5  

6 3 , * 2 5 . 7  

1 , 3 0 0 . 9

8 . 2 5 3 . 0  

3 , * 6 9 . 0  

3 , 0 0 8 . 7

32 3 ,2 92 .5  

2 3 ,9 2 6 . 9  

1 0 , 5 0 0 . 8  

1 ,0 0 0 .0  

2 0 , * * 5 . *

1 . 1 1 5 . 0  

1 * 1 , 5 * 9 . 9

  806 .7

5 .6 3 ,5 * 2 .*  5 § l ° i L 7 3 - 6
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"An act relating to the purchase of 

Alaska products; and providing 

for an effective date."

This legislation requires the adoption of regulations to establish the 

value added in the state for materials and supplies produced or manu­

factured in Alaska that are used in state and/or local construction 

projects, and a list of the products will be published annually. The 

assumptions are as follows:

1. A part time Labor Economist I will be hired to develop this 

program between July 1, 1986 and March 30, 1987. A part 

time Labor Economist I will maintain and update the 11st an­

nually between October and December.

2. Hearings will be held in the fall of 1986 to collect public 

input on regulations developed for the collection of value 

added information.

3. Departmental staff will determine available supplies and 

materials that meet the value added criteria; and determine 

the value added of these supplies and materials by each of 

three classes.

4. The first list of supplies and materials will be published by 

January 1, 1987.

5. The Department of Labor will maintain the list of contractors 

penalized under this bill; but the Department of Labor has no 

direct role in monitoring compliance of firms who say they will 

use Alaska products.

The costs to implement this bill include personal services for a part 

time (9 mo.) Labor Economist, and travel ($800) to Anchorage and” Fair­

banks for public hearings on the regulations. Contractual services 

include toll phone and postage ($2,000), printing and advertising 

($1,000), legal fees ($2,000) and other miscellaneoui items ($1,500). 

Office supplies will cost $400. Future years will require 3 months of a 

part time Labor Economist and miscellaneous contractual services and 

commodities.

p e e  2__  nr- _2



Position lillc ,  .  . . .
Laoor Economist I

No. ol Positions 
1

Kan •c/Mcn
4A

Bain Umt
non

f i • V

I :.* :"

Afj'tnf. I frvsif |-

1 line Status
PPT

Stall Months
9

KP Number Location

Juneau

lik'Clinil Itistint

I b r  HAM Use Only
Key Number

1 \pc o l  lixpendilurc Amount
1 2 3

Salary 2 1 , 9 7 8
l lc nc l i l s 7 , 3 3 5
Premium Pay
Utlii'f

l o la l  Personal .Services 2 9 . 3 1 3
1 ravel
Contractual 2 , 0 0 0
Commodit ies 4 0 0
L<|iiijMiicnt
Oilier

To la !  Cost 3 1 , 7 1 3

JuslificaH' :i

This position will determine the value added assoc­

iated with products produced or manufactured in 

Alaska and used in state and/or local construction 

projects. In addition, this position will have pri­

mary responsibility for the development, maintenance 

and publication of a list of these materials and 

supplies. Specifically the duties would include:

Receipt Code Funding Source
Federal Receipts 1002
G. F. Match 1003
General Funds 1001 3 1 , 7 1 3
1 A Receipts 1005
Program Receipts I02K
C IP  Receipts lUdl
Oilier

1.

2.

A.

5.

Coordinating the preparation and imple­

mentation of regulations associated with 

this bill.

Creating a data base ontaining supplier 

information, products, and value added 

statistics.

Determine the value added associated with 

construction supplies and categorize the 

supplies into the three product classifi­

cations .

Determine the validity of value added re­

lated statistics provided by suppliers. 

Prepare and coordinate the publication of 

the annual list of Alaska produced products

The costs specific to this position include con­

tractual service costs for toll phone and postage 

($1,000) and other miscellaneous items ($1,000).

Request For 
New Position

Agency

BRU

Component

Labor

Administrative Services 

Special Services________

/

1 II I  1

U o v i m i I D a le

FY «S7



ALASKA STA TE LEG ISLA TU R E 
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May 5, 1983

MEMORANDUM

TO: Representative Barbara lacher

Attention: Sarah Robinson

FROM: David Teal

Research Staff

RE: Alaska Bidders' Jreference

Research Request 33-130

You asked for information on the bidding process used by the Alaska 

Power Authority (APA) for the Anchorage-Fairbanks electrical intertie. 

Sarah Robinson, of your staff, called to modify the request after the 

Alaska Superior Court ruled that a bid submitted by a joint venture 

was not entitled to Alaska's. five percent resident bidders preference 

unless all the parties to the joint venture individually qualify for 

preferential treatment. Sarah limited the scope of the research to an 

exploration of the potential effects of legislation designed to put 

the Superior Court decision into law. This memorandum discusses several 

points related to the bidders preference statute.1

Clarity of the I.aw

Current statutory language concerning eligibility for the resident 

bidders preference is clear except in the case of joint ventures. The 

APA has interpreted the language in a way that grants the preference 

to joint ventures as long as at least one of the partners is eligible 

for the preference. you know, the Superior Court ruled on April 1 

that this interpretation was incorrect and the Alaska Supreme Court 

reversed the decision of the Superior Court on April 29. Given the 

latest legal ruling, your interest in implementing the ruling of the 

Superior Court can be- accomplished only by revising the law to clarify 

this intent.

^ h e  r e l e v a n t  l a n g u a g e  i s  f o u n d  i n  AS 37.05.230.
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giving a preference to an Alaska business can be full filled when an 

eligible Alaska business enters a joint venture with an ineligible 

firm is to grant the preference to the joint venture. The Supreme 

Court did not rule on whether or not granting preference to Alaska busi­

nesses is a constitutional purpose or whether or not the statute is 

reasonably related to that purpose. However, Justice Rabinowitz and 

Chief Justice Burke joined in a concurring opinion which stated that 

the bidders preference is clearly unconstitutional as written.

Constitutional Challenge

The constitutional challenge to the bidders preference legislation is 

serious. The obvious intent of the legislation is to provide favorable 

treatment on the basis of residency; under Alaska's constitution, that 

purpose may not be legitimate. According to Assistant Attorney General 

Don McClintock, a constitutional challenge has been set up and awaits 

only a firm willing to litigate.

Ways to Reduce Vunerability to Legal Challenge

Assistant Attorney General Don McClintock suggested several means of 

reducing the probability that the bidders preference statute would be 

challenged in court. He said that the sentiment expressed in the 

concurring opinion which accompanied the recent Supreme Court ruling 

might be softened somewhat if a preamble which specified intended 

results were inserted into statute. Mr. McClintock said that favorable 

treatment based on place of residence is not a legitimate purpose of 

legislation, but goals such as impact on employment, standard of living, 

or the general health of the state economy are consistent with the 

current statutory language and may be less vulnerable to legal chal­

lenge.

Mr. McClintock added that demonstrating a need for the bidders prefer­

ence and providing evidence that the legislation accomplishes its 

intent might also reduce the probability of legal challenge and may 

increase the probability that the bidders preference statute could 

withstand a legal challenge. Ms. Astrid de Parry, legal counsel for



R e p r e s e n t a t i v e  L a c h e r
May 5,  1983
Page 5

Cost of the Bidders Preference Statute

It nay appear that the cost to the State of the bidders preference is 

directly related to the amount of the bidders preference. That is, it 

may seem that a five percent bidders preference costs the State five 

percent on all contracts and that increasing the preference to 15 per­

cent would triple the cost of preference legislation. The intertie con­

tracts awarded by the APA can be used to demonstrate two points: 1) not

all contracts are affected by the bidders preference and 2) even those 

contracts which are affected by the bidders preference do not cost the 

State the full five percent which is allowed by law.

There have been 9 procurement contracts awarded for the intertie pro­

ject. For 6 of the contracts, Alaska firms submitted the low bid so 

that no bidders preference was involved. One contract went to an 

out-of-state firm even after application of the bidders preference, 

and the two remaining contracts were awarded to Alaska firms that beat 

the manufacturers' bids by virtue of the 5 percent preference. In 

these cases, the State received the identical product but paid a fee 

to Alaska firms which then obtained the products from the manufacturer.

In making a contract award for a conductor, the APA paid an additional 

$60,000 because the low bidder did not qualify for Alaska's five percent 

bidders preference. According to Joe Perkins, of the APA, the contract 

award for the conductor was $4.56 million. The $60,000 "premium" paid 

to the Alaska supplier represents less than .5 percent of the value of 

the contract. A full 5 percent would have cost the State $225,000.

Through April of 1983, the total value of procurement contract awards 

for the intertie was $19,461,808. The portion of these awards at­

tributable to the bidders prefererc' is $76,208, or .4 percent of the 

total contract awards. The Tyee project shows similar results; procure­

ment contract awards total $10,182,600, of which $40,271 (.4 percent) 

is attributable to the bidd'rs preference. Bidders preference did not 

affect any construction e.^ards for either project.

The attached statistical report of the Division of General Services and 

Supplies shows similar results. As mentioned earlier in this memoran­

dum, the statistical report shows that the bidders preference affected 

the outcome of contract awards in less than three percent of contracts 

awarded in FY 1°82. The amount attributable to bidders preference was 

$22,754, or .5 percent of the $4.88 million value of contracts awarded 

in FY 1982.
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MEMORANDUM

TO: Representative 8arbara Lacher

Attention: Sarah Robinson

FROM: David Teal

Research Staff

RE: Alaska Bidders' Preference

Research Request 83-130

You asked for information on the bidding process used by the Alaska 

Power Authority (APA) for the Anchorage-Fairbanks electrical intertie. 

Sarah Robinson, of your staff, caller h.o modify the request after the 

Alaska Superior Court ruled that a bid submitted by a joint venture 

was not entitled to Alaska1s five percent resident bidders preference 

unless all the parties to the joint venture individually qualify for 

preferential treatment. Sarah limited the scope of the research to an 

exploration of the potential effects of legislation designed to put 

the Superior Court decision into law. This memorandum discusses several 

points related to the bidders preference statute.1

Clarity of the Law

Current statutory language concerning eligibility for the resident 

bidders preference is clear except in the case of joint ventures. The 

APA has interpreted the language in a way that grants the preference 

to joint ventures as long as at least one of the partners is eligible 

for the preference. As you know, the Superior Court ruled on April 1 

that this interpretation was incorrect and the Alaska Supreme Court 

reversed the decision of the Superior Court on April 29. Given the 

latest legal ruling, your interest in implementing the ruling of the 

Superior Court can be accomplished only by revising the law to clarify 

this intent.

^ h e  r e l e v a n t  l a n g u a g e  i s  f o u n d  i n  AS 37.05.230.
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Practical Application of the Law

Executive-branch contracts for professional services and for procurement 

of materials go through the Department of Administration. The Division 

of General Services and Supply handles the bidding process for all 

contracts which go to bid. V1nre Isturis, from that Division, said 

that joint ventures are rare and that Alaska firms are very competitive 

even without the five percent preference. He supplied the attached 

statistical report which shows that the bidders preference altered the 

outcome of the bidding process 1n only 2.97 percent of the bid awards 

in FY 1982.

Contracts for construction of most State facilities are handled by the 

Department of Transportation and Public Facilities (DOT/PF). According 

to AS 37.05.230(7), the bidders preference rules do not apply to DOT/PF 

contracts which are estimated to exceed $5,000. Assistant Attorney 

General Don McClintock ascribes the exemption to 1) use of federal

funds 1n many projects and 2) former Governor Keith Miller's opinion

that local construction firms already enjoy a natural competitive 

advantage because of their closer proximity to the job.

I spoke with representatives of the University of Alaska, the Legisla­

ture, the Court system and the Alaska Power Authority to determine if 

other state-level public entities apply the resident bidders preference. 

The'University and the APA apply the bidders preference to all contracts, 

and the court system applies the preference to procurement contracts.

According to Gerald Dubie, manager of materiel operations for the court 

system, the Judicial branch has used standard forms obtained from 

DOT/PF for Court system construction contracts. As mentioned above, 

DOT/PF is exempt from the bidders preference on major construction

contracts. The result of using DOT/PF forms is that language related

to bidders preference has been omitted from bid requests issued by the 

Court system.

Myrt Charney, Executive Director of the Legislative Affairs Agency,, 

said that the agency does not necessarily accept the low bid and 

that no preference is given to Alaska firms. He added that most, if 

not all, construction projects have been awarded to Alaska firms despite 

the lack of bidders preference.

Supreme Court Interpretation of the Law

The Supreme Court's interpretation of the bidders preference statute is 

the broadest possible reading of the law. Page II of the Court's ruling 

points out that the only means by which the legislative purpose of
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giving a preference to an Alaska business can be fullfilled when an 

eligible Alaska business enters a joint venture with an ineligible 

firm is to grant the preference to the joint venture. The Supreme 

Court did not rule on whether or not granting preference to Alaska busi­

nesses is a constitutional purpose or whether or not the statute is 

reasonably related to that purpose. However, Justice Rabinowitz and 

Chief Justice Burke joined in a concurring opinion which stated that 

the bidders preference is clearly unconstitutional as written.

Constitutional Challenge

The constitutional challenge to the bidders preference legislation is 

serious. The obvious intent of the legislation is to provide favorable 

treatment on the basis of residency; under Alaska's constitution, that 

purpose may not be legitimate. According to Assistant Attorney General 

Don McClintock, a constitutional challenge has been set up and awaits 

only a firm willing to litigate.

Hays to Reduce Vunerability to Legal Challenge

Assistant Attorney Gereral Don McCH Uock suggested several means of 

reducing the probability that the bidders preference statute would be 

challenged in court. He said that the sentiment expressed in the 

concurring opinion which accompanied the recent Supreme Court ruling 

might be softened somewhat if a preamble which specified intended 

results were inserted into statute. Mr. McClintock said that favorable 

treatment based on place of residence is not a legitimate purpose of 

legislation, but goals such as impact on employment, standard of living, 

or the general health of the state economy are consistent with the 

current statutory language and may be less vulnerable to legal chal­

lenge.

Mr. McClintock iidded thjt demonstrating a need for the bidders prefer­

ence and providing evidence that the legislation accomplishes its 

intent might also reduce the probability of legal challenge and may 

increase the probability that the bidders preference statute could 

withstand a legal challenge. Ms. Astrid de Parry, legal counsel for
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the University of Alaska, suggested that laws or regulations which 

define actions necessary to establish a "place of business" in Alaska 

might also help avoid legal challenges.2

Actions that may Increase Vulnerability to Legal Challenge

Have Eberle, project manager for the APA, and Assistant Attorney General 

Don McClintock concur that increasing the bidders preference to 15 

percent will intensify an already controversial situati"oru A 15 percent 

preference might so severely offset profit margins that firms would be 

forced to set up "shell" offices 1n Alaska if they expect to win contract 

awards. Legal disputes over the "place of business" requirement could 

be expected, and the larger preference could also increase the proba­

bility of a challenge on constitutional grounds due to the increased 

chance that the preference statute would affect the outcome of contract 

awards,

Mr. Eberle also noted that larger contracts might also increase the 

legal vulnerability of the bidders preference statute. Larger contracts 

not only increase the chances that firms will respond as joint ventures, 

they also increase the probability that a contract award would be worth 

the expense of a legal challenge. The APA is particularly concerned 

about contract size because they anticipate putting several multi- 

million dollar contracts to bid in the next decade.

Revising the law to comply with the more restrictive interpretation of 

the Superior Court might also increase the vulnerability of the bidders 

preference to a challenge on constitutional grounds. As Don McClintock 

points out, more restrictive language would increase the chances that 

the preference would influence the outcome of contract awards. Justices 

Rabinowitz and Burke of the Supreme Court, have warned that even the 

liberal interpretation by that court is open to constitutional chal­

lenge.

2The University of Alaska is currently involved in a dispute over 

eligibility for the five percent bidders preference. The apparent low 

bidder on a construction project did not meet the "no-r,ai" requirements 

for establishing a place of business in Alaska yet claimed to be eli­

gible for the bidders preference. I can provide more details on this 

subject if you wish, but you may wish to speak directly with Astrid de 

Parry. Her phone number is 474-7259.
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Cost of the Bidders Preference Statute

It m-v appear that the cost to the State of the bidders preference is 

directly related to the amount of the bidders preference. That is, it 

may seem that a five percent bidders preference costs the State five 

percent on all contracts and that increasing the preference to 15 per­

cent would triple the cost of preference legislation. The intertie con­

tracts awarded by the APA can be used to demonstrate two points: 1) not

all contracts are affected by the bidders preference and 2) even those 

contracts which are affected by the bidders preference do not cost the 

State the full five percent which is allowed by law.

There have been 9 procurement contracts awarded for the intertie pro­

ject. For 6 of the contracts, Alaska firms submitted the low bid so 

that no bidders preference was involved. One contract went to an 

cut-of-state firm even after application of the bidders preference, 

and the two remaining contracts were awarded to Alaska firms that beat 

the manufacturers' bids by virtue of the 5 percent preference. In 

these cases, the State received the identical product but paiu a fee 

to Alaska firms which then obtained the products from the manufacturer.

In making a contract award for a conductor, the APA paid an additional 

$60.^000 because the low bidder did not qualify for Alaska's five percent 

bidders preference. According to Joe Perkins, of the APA, the contract 

award for the conductor was $4.56 million, The $60,000 "premium" paid 

to the Alaska supplier represents less than .5 percent cf the value of 

the contract. A full 5 percent would have cost the State $225,000.

Through April of 1983, the total value of procurement contract awards 

for the intertie was $19,461,808. The portion of these awards at­

tributable to the bidders preference is $76,208, or .4 percent of the 

total contract awards. The Tyee project shows similar results; procure­

ment contract awards total $10,282,600, of which $40,271 (.4 percent) 

is attributable to the bidders preference. Bidders preference did not 

affect any construction awards for either project.

The attached statistical report of the Division of General Services and 

Supplies shows similar results. As mentioned earlier in this memoran­

dum, the statistical report shows that the bidders preference affected 

the outcome of contract awards in less than three percent of contracts 

awarded in FY 1982. The ai ount attributable to bidders preference was 

$22,754, or .5 percent of the $4.88 million value of contracts awarded 

in FY 1982.
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Potential Impact of the Bidders Preference

You asked what questions might be raised in analyzing a revision of 

the preference legislation so that it would comply with the Superior 

Court's interpretation of existing statutes. Although the following 

questions haven't been fully explored, you may wish to consider them 

in your deliberation of this issue.

Would a more restrictive interpretation than that of the Supreme 

Court encourage the growth of small Alaska firms or would it eliminate 

them from the bidding process because of their inability to handle 

large contracts? Do joint ventures with larger out-of-state firms 

provide an opportunity for growth of the smaller Alaska firms or do 

they simply give the larger firms a cost advantage in the bidding 

process? Would out-of-state firms cut profit margins in order to 

obtain work in Alaska and to establish bidders preference on future 

contracts? Would out-of-state firms establish "shell" offices in 

Alaska in order to qualify for the bidders preference? What is the 

best definition of an Alaska firm? Do the benefits of preference 

legislation outweigh the costs? Are thwre better ways of accomplishing 

the desired result?

The questions are especially relevant because of the large-scale pro­

jects planned for Alaska and the simultaneous world-wide recession.

Alaska has become an attractive market for both manufacturers and 

construction companies. The APA pointed out that Kanematso-Gosho and 

other Japanese and Korean trading companies will qualify for the Alaska

bidders preference on future contracts. They foresee the day that

Alcoa or some other American company which does not qualify for the 

Alaska bidders preference (but otherwise has the low bid) will lose a 

contract to a foreign company which qualifies for the preference by

virtue of an agent acting in its behalf.

Additional Information

The attached article from the Colorado Law Review discusses preference 

laws enacted by various states"! A1 though the tone of the article is 

negative, I believe the information will be useful to you. I have 

also attached portions of legal briefs for preference legislation 

which has been unheld by State Courts in Wyoming and Arizona. The 

ihington statutes have also been upheld by State Courts, but I was 

able to obtain a copy of the brief for attachment to this memorandum.

i was also unable to find any reference to the U.S. Supreme Court and 

its treatment of bidders preference legislation in New Mexico. The 

Department of Law performed a thorough search of decisions and is fairly
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certain that the U.S. Supreme Court has not ruled on any state bidders 

preference legislation. Don McClintock also pointed out that court 

decisions on other states' statutes do not have a direct impact on 

Alaska's ruling because Alaska has a relatively stringent equal protec­

tion clause and because the statutory language varies from state to 

state.

★ ★ ★

I hope you find this information useful. If you have additional 

questions or would like additional material, please contact the agency.

DT

Attachments



MEMORANDUM State of Alaska

T0; George El gee 

Director

Division of General Services & 

Department of Administration

d a t e : August 5, 1982

Supply FILE NO:

FROM :
THRU: Bob Link

TELEPH O N E NO: 465-2250

S U B JE C T :

Robert L. Schofield 

Purchasing and Facility Manager 

Division of General Services & Supply 

Department of Administration

FY 82 Purchasing 

Action

The following is a statistical report of business transacted by 

your Purchasing Section in Juneau and Anchorage. It is' more 

comprehensive and covers fiscal year 1982, July 1, 1981 to June 30, 

1982.

PURCHASE REQUISITIONS RECEIVED DURING FY 82

TOTAL P.R.'s TOTAL LINE ITEMS

01 Governor 58 96
02 Administration 185 486
03 Law 46 74
04 Revenue 25 56
05 Education 102 1,835
06 Health and Social Services 548 10,569
07 Labor 95 151
08 Commerce and Economic

Development 53 92
09 Military Affairs 35 46
10 Natural Resources 187 459
11 Fish and Game 351 1,197
12 Public Safety 177 387
18 Environmental Conservation 59 137
21 Community and Regional Affairs 27 38
25 DOT/PF 447 1,004
30 .Ombudsman 0 0
31 Legislative Council 1 1
33 Legislative Audit 1 1
41 Alaska Court System 15 15

TOTALS - 2,412 16,644

As a result of the above, the following bids (formal and informal) 
and negotiation were accomplished.
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BIDS PUBLISHED FY 82

FORMAL INFORMAL NEG

JULY 22 1 27
AUGUST 22 0 50
SEPTEMBER 26 0 •54
OCTOBER 26 0 63
NOVEMBER 35 16 31
DECEMBER 34 13 19
JANUARY 39 0 30
FEBRUARY 27 0 24
MARCH 38 0 75
APRIL 35 0 ' * 72
MAY 29 0 35
JUNE 33 0 66

TOTALS - 366 30 546

TOTAL ANCHORAGE AND JUNEAU - 942 

Subsequent to the above, purchase orders were issued as follows:

(1) Total number of.PURCHASE ORDERS issued to JN-STATE vendors -

TOTAL - 1002

(2) Total DOLLAR VALUE of PURCHASE ORDERS issued to .IN-STATE vendors -

TOTAL - $ 24,372,083.25

(3) Total number of PURCHASE ORDERS issued to OUT-OF-STATE vendors -

TOTAL - 406

(4) Total DOLL'A VALUE of PURCHASE ORDERS issued to OUT-OF-STATE vendors -

TOTAL - $ 9,993,085.68

(5) Total COST of AWARDS made as a direct result of 55 BIDDERS PREFERENCE L.

TOTAL - $ 22,753.79

This amount is the result of 28 separate awards of which 4 awards were

responsible for $ 17,946.35. Balance of $ 4,807.44 resulted from the

remaining 24 awards, 24 of which were for less then S 1,000. The awards bas* 

on the 55 bid preference generated $ 4,789,672.91 in in-state business.

The 55 preference made the difference in only 2.975 of the bid awaro..

FY 82, again emphasizing the highly competetive nature of the Alaskan vendor.
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PURCHASE ORDERS ISSUED TO MAJOR STAT£ METROPOLITAN AREAS - FY 82

Anchorage - 782 PO's = $ 18,'>69,441.81

Fairbanks - 32 PO's = $ 317,594.53

Juneau - 127 PO's = S 4,732,420'. 19
i

SUB-TOTAL - 941 PO's $ 23,619,456.53'

Other Areas - 61 PO's = $ 752,626.72 ' ’

TOTAL - l,r02 PO's $ 24,372,083,25

The Purchasing Section issued the following term contract awards, 

many of which have estimated values.

CONTRACT AWARDS ISSUED DURING FY 82

NO. OF CONTRACT AWARDS DOLLAR VALUE

TOTAL - 658 TOTAL - $ 65,241,064.46

Of 658 contract awards, 485 were issued to Alaskan firms for a

total dollar volume of $ 42,936,690.70.

As an overview. $ 94,411,900.58 or 75% of the $ 125,096,474.00

spent during FY 82 was spent with Alaskan vendors.

JM/je

5/0805-05/GSS1



FIVE PERCENT BID PREFERENCE ANALYSIS 

FISCAL 82

$ 212.00 July Anchorage 0 $ 123.00 January Anchorage 0
Juneau 1 Juneau 1

$ 1,396.50 August Anchorage 1 $ 2,735.00 February Anchorage 1
Juneau 2 Juneau 0

$ 87.80 September Anchorage 0 S 335.42 March’ Anchorage 1
Juneau 2 Juneau 3

$ 1,067.94 October Anchorage 2 $13,007.35 Apr;! Anchorage 1
Juneau 2 Juneau 2

S 541.50 November Anchorage 1 . May Anchorage 0

. Juneau 3 Juneau 0

S 2,539,00 December Anchorage 1 $ 708.28 June Anchorage 1
Juneau 1 Juneau 2

Awarded Alaskan Bidders: TOTAL - $ 4,789,672.91

5% Bid Preference: TOTAL - $ 22,753.79

GRAND T0T„L DOLLAR VOLUME - t 4,883,543.22

JM/je
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IN-STATE AND OUT-OF-STATE PURCHASES 
HADE FOR DEPARTMENTS

Non-Alaska Vendors Alaska Vendors Total
No.POs Amount No.POs Amount No.POs Amount

01 Governor 5 ? 80,659:00 21 § 132,884.25 26 $ 213,543.25

02 Administration 55 990,176.19 57 1,278,795.93 112 2,268,972.12

03 Law 0 0 9 100,227.32 9 100,227.32

04 Revenue 6 51,927.00 5 28,608.58 11 80,535.58

05 Education 27 254,491.71 76 423,534.98 103 678,026.69

06 Health & Social Services 93 368,353.14 464 1,629,278.39 557 1,997,631.53

07 Labor 6 104,212.80 48 228,919.87 54 333,132.67

08 Camerce £■ Econ. Develop. 4 144,383.15 15 43,203.34 19 187,586.49

09 Military Affairs 1 29,500.00 4 65,875.00 5 95,375.00

10 Natural Resources 30 1,456,718.38 43 563,935.52 73 2,020,653.90

11 Fish and Game 74 1,139,170.38 83 568,253.72 157 1,707,424.10

12 Public Safety 23 932,043.70 51 978,450.92 74 1,510,494.62

18 Environmental Conserv. 7 94,645.50 6 31,930.29 13 126,575.79

21 Community & Reg'l Affairs 0 0 7 18,645.37 7 18,645.37

25 Transportation 74 4,234,034.18 150 17,561,245.72 224 21,795,279.90

31 Legislative Affairs 0 0 2 1,875.75 1 1,875.75

TOtal - 405 9,880,315.13 1,041 23,655,664.94 1,445 33,535,980.08

k /m in i / i i  /i •<-*«> i



FY' 82

BREAKDOWN OF $ AMOUNT OF PO'S;

How many PO's $ Amount

0 - $2,500 461 $ 435,938.89

2,501 - 5,000 314 . 1,147,920.43

5,001 - 10,000 270 1,931,161.80

10.001 - 25,000 200 3,214,251.55

25.001 - 50,000 88 3,083,589.41

50.001 - 100,000 46 4,107,297.75-

over $100,000 55 20.445.009.10

T J &  “ *34,366,168.93



SUMMARY CHART - FISCAL YEAR 81 vs FISCAL YEAR 82

PURCHASING SECTION ACTIVITY

NUM8ER RECEIVED & ISSUED AVERAGE TRANSACTION TIME AVERAGE - P

DOCUMENTS PROCESSED FY-81 FY-82 FY- 81 FY-82 FY-81
TOTAL TOTAL T01AL TOTAL TOTAL

PURCHASE REQUISITION 2,445 2,412-^ 21.83 -
INVITATION TO 810 1,212 942 10.82
PURCHASE ORDER 1.R79 1,434 16.78 255,954.29
CONTRACT AWARD 515 658 4.60 319,911.38
LEASE 119 100 1.06 24,483.19

PER MONTH

FY-82
TOTAL

ISSUED TO ALASKAN FIRMS 
ISSUED TO OUT-OF-STATE FIRMS 

TOTAL

CONTRACT AWARDS

NO. ISSUED

FY-81

TOTAL

428
87

515

FY-82

TOTAL

485
173
650

TOTAL VALUE

FY-81

TOTAL

$27,133,849.97
8 ,696,224.65

135,830,074.62

FY-82

TOTAL

$44,547,576.71
20,693,487.75

■$65,241,064.46'

PURCHASE ORDERS

ISSUED TO ALASKAN FIRMS 
ISSUED TO OUT-OF-STATE FIRMS 

TOTAL

NO. ISSUED

FY-81

TOTAL

1,272
607

1,879

FY-82
TOTAL

1,002
406

1,408

TOTAL VALUE

FY-81
TOTAL

$17,875,744.67
10,791,135.26

$28,666,879.93

FY-82
TOTAL

$24,372,083.25
9,993,085.68

$34,365,168.93

LEASES

NO. LEASES ISSUED:

FY-82
TOTAL

100

TOTAL VALUE FY-82
TOTAL

$25,492,240.62

GRAND TOTAL DOLLAR AMOUNT: $67,239,071.77

F IS C A L  1981 FISCAL 1902 

$125,098,474.00

M/il I r
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COMMENT

IN-STATE PREFERENCES IN PUBUC 
CONTRACTING: STATES’ RIGHTS VERSUS 

ECONOMIC SECTIONALISM

liven- state, either by statute or by administrative p-.actice, extends 
some tvpe of special preference to businesses operating within the state 
when awarding public contracts. The advantage may extend to those 
who build roads as well as to those who sell pencils to public schools. 
Although the type of preference granted varies among the states, there 
are several types which have been widely adopted. It may at first 
seem reasonable that a state would want to keep tax dollars inside the 
state by buying from local businesses, but preference laws inav have a 
substantial adverse impact on businesses located in other states. Close 
anaJvsis also suggest that even states which have in-state preference 
practices are not actually benefited.

In this effort to analyze and evaluate the validity and desirability 
of in-state preference laws, their scope and application will be exarr.- 
aic'l first. An assessment then will be made of their overall effects, 
both on interstate commerce and on the economy of an individual 
state. In light of those findings, the constitutional validity of prefer­
ence laws will be discussed in terms of the commerce clause, the 
fourteenth amendment, and the privileges and immunities clause. 
Finally, it will ue determined whether congression. 1 action could or 
should direct!) preempt such laws.

In te rs ta te  \ vriations In  Preference Law s 

Ftmii Classif rations

lu-state preference laws can be divided into five general cate- 
mines.1 Perhaps the most controversial type of preference is known r^gra
as a "percentage’’ preference. Under such a system, in-state bidders /
are given a specified advantage over those from other states in the 
award of public contracts. If. for example, the percentage preference 
were five percent, a business from out-of-state would have to bid at 
least fi\e percent lower than any resident before it would be awarded

!. The wide variety of preference laws could be categorized more narrowly 
nt more broadly, for example, statutes which may impose burdens in  non­
resident contractors other than in hid evaluations, such as additional hording or 
prei|iialiHcutiun requirements', are not discussed in this Comment. See Garden 
state Dairies uf Vineland, Inc. v. Sills, 46 N.J. 349, 217 A.2d 126 i 19661, on 
remand, 9b N.J. Super. 109, 236 A.2d 176 ( L967), rev’d, 53 N.J. 71, 24S A.2d 
427 1968).
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the contract. At least twelve states,- Guam,1 Puerto Rico,4 and the Vir­
gin Islands 3 have statutes providing for such preferences. and_pcr- 
centages range from two 11 to nineteen percent.7 At presentdlaw.aii 
has the most elaborate statute,'* but a recently enactedA'ew Yopk taw 
has the potential for even greater administrative complexity.'

A second group of preference laws arc known as “tie bid" prefer- 
V!/tf b ij .  eiicrs. Provided for by statute or administrative practice in at least 

twenty-eight states,’" the "fie bid" is the most common type of prefer­
ence. An in-state bidder is preferred only when its bid is the same 
as that of a non-resident. Statutes typically provide that quality also 
must be equal; but. for standardized products, meeting the minimum 
specifications is ail that is normally required of the lowest bidder.

A third general type of in-state preference laws consists of those 
which are general preferences, with the size of the preference uncer-

2 . A l a .  C o d e  tit. 5 5 ,  5 50ft (S u p p . 1 9 7 3 );  A la s k a  S t a t .  § 3 7 .0 5 .2 3 0  ( 1 ) 
( 1 9 7 0 ) ;  Anus. R ev . S t a t .  55 3 1 -2 1 1 , 2 1 2 . 2 1 3  ( 1 9 7 1 ) ;  A uk . S t a t .  A n n . 55 14- 
i  19. 1 1 -0 1 1 2  i S n p p . 1 9 7 7 ) ;  M aw . R ev . . s t a t .  55 10.3-41  to  10 3 -4 5 , 193-53.3  
( 1‘JO S); I d a h o  C o d e  5 f>0-U»'3. 1»> ( h u p p . 1 9 7 7 ’ ; L a . R ev . S t - t  A n n . j '  >5: 
2 2 5 1 . 5 8 :2 2 5 5  i W est 1968); M o n t .  ILlv. C o m  -. A n n . 5 ( 5 2 -1 1 5 7  ■ 1966 ■. ->2- 
1921  i S 'ip p . 1 9 7 3 ) ;  N .M . S t a t .  A n n . 55 6 -5 -3 2 -A . R, am i C  I 1 9 7 1 ):  N'.Y. n t  x te  
F in . L a w  55 1 6 3 -1 7 1  'M c K in n e y  S n p p . 1 9 7 7 -7 S ) .  \V . V s .  C o d e  5 3A -1-41  
.S u p p . 1 9 7 7 );  W v o . S t a t .  55 9 -6 6 4 . 9 -6 0 7 .  9 -0 6 9  (1 9 3 7 '! .

0 . S e e  C o c n t il  o r  S a t e  G o v e iin m i. n t s . S t a t e  a n d  L o c a l  r e a m  e-ino 
A p p en d ix  A a t 3  I 1 9 7 3 ' .

1. I*. R. L a w s  A n n . tit. 3 . 5 9 1 8 b  i 1 9 6 3 ) .
3 . 3'. I. C o d e  A n n . tit. 31. 5 2 3 6 a ( h )  ( 1 9 7 6 ' .
0 . /3 .g ., W . V a . C o d e  5 5 A -3 -4 4  (S n p p . 1 9 7 7 ' .
7 . M a w .  R ev . S t a t .  55 M Q-41 to  15 ' 1 9 7 6 ' .  \ l t h o u g h  th e  maxiim::.: 

p r e fe re n c e  u n d er  th ese  »<-it:.>ns is ten  perc< nt. S ec tio n  1 0 3 -3 1  1 9 7 -ii p - n v  i. ■
a fifteen  p ercen t p r e feren ce  Mr p n lilie  pr in tin g . F in a lly , S e c tio n  i n 3-33-5 rc- 
ip u res  lli.it an extra  four p> r..en t lie  a d d ed  to th e b id s "f al! n o n -res id en ts. *!;• 
four p e r ce n t a d d itio n  i- jn -tiiied  as an a d ju stm e n t for a reta il e \c i.-e  tax. in;-, 
in ch  a  tax is n o t a ssessed  in -a le s  to  th e  s ta te . T h u s , it a p p ea rs  tli.U th e total 
p re feren ce  w im ld  he nint teen  p ercen t for p r in tin g , and  fo u rteen  p ercen t ! >* 
m an y  o th er  p on ds and  ser v ice s .

S. M a w . R e v . S t a t .  55 1 9 3 -41  to IS i 1 9 7 6 )  aw ard a p re feren ce  o f  three
to ten  p ercen t, d e p e n d in g  hi th e  p rop ortion  o f  m a n u fa ctu r in g  nr prn d n ction
th at w as ineurri-d in H a w a ii. A sta te  a g e n c y  is reip iircd  ta c o m p ile  a l i 't  at
H a w a iia n  p rod u cts fitting  i n f  th e  var iou s c a teg o r ies , and it  is d istr ib u ted  to  a", 
p u b lic  p ro cu rem en t o fficia ls  :n th e sta te .

9 . N'.Y. S t a t e  F in . L a w  55 1 6 3 -74  l M cK in n ey  S u p p . 1 9 7 6 -7 7 )  provide  
ih  . th e  N e w  York S ta te  |o h  R eten tion  Roard sh a ll ex a m in e  " p referen tia l b id ­
d in g ’' form s lo  en su re  th a t "a b id d e r  lias su b stan tia ! e c o n o m ic  ties w ith  N ew  
York S ta te  a n d 'o r  co n tr ib u te s  h e a v ily  to th e  - la tc ’s e co m .m v  so  th a t an  inform ed  
d eterm in a tio n  c a n  h e  m a d e  as to  w h e th e r  th e  aw ard  o f  1 s ta te  co n tra ct to  the  
lo w e st  b id d er  is in th e  b est in terest o f  th e  sta te .” Id. 5 163-a . T h e  form s 
rcq m re d e ta iled  in form ation  a b o u t item s su ch  as w h ere  th e  p rod u cts  are m an u­
fa c tu red , e m p lo y m en t o f  N e w  York resid en ts, and  th e a m ou n t o f  taxes p i i  i in 
N e w  York.

10. A la .  C o d e  tit. 5 3 . 55 5 0 2 . 3 14  iS u p p .  1 9731: A la s k x  S t a t .  5 >6.20 0 1 '’ 
( 1 9731; A uk. S t a t .  A n n . 5 1 1 -221  , 1 9 6 8 ) :  C x l .  G o v ’t  C o o k  5 4 3 )1  1
1 9 6 6 i;  C 01.0 . R ev . S t a t .  5 2 1 -3 0 -4 0 4 (  1 )  1 1 9 7 3 1 ; F l a .  S t a t .  A n n  c. 2 S 7 0 - 2  
• W est 1 9 7 3 );  C om ; A n n . 55 4 0 -1 9 0 3 . 192 0  ( 1 9 7 5 ' .  50 -1 9 5 4  ( S u - p .  1-377 . 
I n x u o  C o d e  5 (>7-57IS  S u p p . 1 9 7 7 ':  I o w \  C o d e  A n n . 5 7 3 .2  W . / t  1 9 7 3 '
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Min.:i Depending on specific language and administrative interpret!- .
tioiii, the preference could range from a tie bid preference to a rela- ~ '-
tivelv large percentage preference. Terms such as “comparable,"12 /  r "(S*
"in the be-t interests of the state,'MJ and "as far as may be practicable"14 "
are often used in these statutes., -  - . #.-t • .  * •

A fourth category- includes states with an “absolute" preference. I , J  fv.71
Under these laws, certain classes of goods or services must be procured aloul*'*
from within the state, sometimes with an exception in very narrow
circumstances. Seven states require that some or all public printing _
be done within the state.1* and at least thirteen insist that certain r '7.
categories of public contractors' employees be in-state residents.1*

Kan. S t a t .  5 73-3740 (1969); L a , R e v . S t a t .  A n n . 5 3S:21S4 (West 1908); 
Me. R ex . S t a t .  tit. 3, 5 1S16.S ( 1964); M ic h . S t a t .  A n n .  5 3.395 (1977); Miss. 
C ode A n n . 5 31-7-13 ( 1972); Mo. V  n . S t a t .  55  34.070 (Vemon 1969), 71.140 

V ernon 1949/; N'.Y. S t a t e  F in . ; 163 (McKinney 1974); N.C. G e n .  S t a t .
; 143-59 (Supp. 1973); N'.D. C> v. > jde 5 01-21-23 (Supp. 1977); Oki.i. 
S t a t .  A n n . tit. 61. 5 0 a m i 9 (Wet* iJ63); On. R e v . S t a t .  } 279.021 (197.5); 
?.C. C o d e  5 1-25 ( Supp. 1973); T e x  C iv . C o d e  A n n .  tit 664-2, 5 1 (Vcmon 
i-jlt-ri; U t .u i  C o d e  A n n . } 63-2-50 (1903). Five states, Connecticut, Illinois, 
l;..iiana. Nebraska, and New Hampshire, reported that they had tie bid prefer- 
;:tts 1 1 1 CotNClL OK S TATE GOVERNMENTS, STATE AND LOC.U. l’cnCIIASINC 

.'.ptAiidix A at A.l to A.9 (1973). Even without statutory authority, such 
■irViL-.vnces tould be created by administrative regulation or informal practices.

11. I o w a  C o d e  Ann. s'5 IS.O ( W e s t  Supp. 1 9 7 7 - 7 S ) .  3 8 4 .9 9  i 1 9 7 6 ) :  Kv. 
Rev s r . t r .  5 3 7 .2 S 5  ( B a lJ w in  1 9 7 5 ) ;  L a . R e v . S t a t .  A n n . 5 3 9 .1 7 3  ( W e s t  
y i'S ';  M v is .  A n n . L a w s  e h . 7 ,  5 2 2 i  1 7 )  ( M id i i e  L a w  C o -o n  1 9 7 3 ) ;  M in n ,  

s t a t .  A n n . i 1 6 .3 4  ( W e s t  1 9 7 7 ) ;  M iss .  C o d e  A n n . 5 1 9 -1 3 -1 0 7  ( 1 9 7 2 ) ;  M o . 
\n n \ S t a t .  5 3 .2SO  (V e r n o n  1 9 6 9 ) ;  M o n t .  R e v . C o d e s  A n n . 5 3 2 - 1 9 2 6  (Supp. 
(977 N i.v . R i.v . S t a t .  5 3 2 3 .1 6 0 -2  ( 1 9 7 3 ) ;  N .J . S t a t .  A n n . 5 3 2 : 2 3 - 2 3  ( W e s t  
Cum. Supp. 1 9 7 7 -7 .3 ); N.Y. S t a t e  F in . L a w  J 1 6 4 .9  ( M cK in n e v  S u p p . 1 9 7 6 -  
77 N .l ) .  C e n t .  C o d e  55 4 3 -0 2 - 1 0  to  1 0 .2  ( I 9 6 0 ) :  O k l a .  S t a t .  A n n . tit . 7 4 ,

'3.3:7'. i West 1965), tit. 74, 5 S5.3 (West Cum. Supp. 1977-7S); S.C. C o d e
1-21. 22 11962); S.D. C o m t i l c d  L a w s  Ann. 5 5-19*1 i 1974); Tens. C o d e  

Vnn 12-348. 349 i Supp. 1977). 12.301 (1973); V t .  S t a t .  Ann. tit. 29,
. j a .' i 1970): V.\. C o d e  5 2.1-234 (1973): W ts. S t a t .  Ann. 5 1G.75( 1 ' ( a) 
'.V,-• Cam. Supp. 1977-7S); Wvo. S t a t .  5 9-606 ( 1957); set’ nho P.R. L a w s  

\v \, ;:t. 3. 5 9LSa ( I ) .  (1965).
12. i.g .. I o w a  C o d e  A n n .  5 IS.6  (West Supp. 1 9 7 7 - 7 3 ) :  M o n t .  R e v . C o d e s  

\ nn. 5 32-1920 (1947).
13. E.g.. I o w a  C o d e  A n n . 5 3S4.99 (West 1970); V t .  S t a t .  A n n . tit. 29.

; M il.'ai 1 1970); u r  tiLo  N.Y. S t a t e  F in .  L a w  5 163-u (McKinney Supp. 1977- 
7 j ) w h e re  such language was the justification for an addition to the statute 
ivhith authuracd as mucn as a 102 preference.

•4. E g . ,  K y. R e v . S t a t .  5 5 7 .2 3 5  (Daldwin 1973); L a . R e v . S t a t .  A n n .
1 19:17:1 iW o t  190S): N e v . R e v . S t a t .  5 233.100-2 ( 1973); V a . C o d e  } 2.1- 
2S2 1573).

13. Fi_\. S t a t .  A n n . 55 233.03. 2S7.102 ( W e s t  1 9 7 3 ) ;  In d . C o d e  A n n .
; 4-13-4-3 (Burns 1974): M o s t .  R e v . C u u e  Ann. } 10-1230 (1947); N e v .  R ev . 
ir.vT. 5 263.070 (1973); N.J. S t a t .  Ann . 5 52:30-3 (West 1953); O h io  R ev . 
C .d e  A n n . 5 125.56 (Page 1973); O r . R e v . S t a t .  5 2S2.210(1) (1975).

I ft. A la s k a  S t a t .  5 3 6 .1 0 .0 1 0  ( 1 9 7 3 ) ;  A r k . S t a t .  A n n .  5 1 4 -6 0 7  ( 1 5 6 3 ) ;  
C o lo . R ev . S t a t .  5 4 3 -2 - 2 0 3  ( 1 9 7 3 ) ;  C o n n .  G e n .  S t a t .  A n n .  55 3 1 - 3 2 ( a ) ,  3 2 a  

1;3S . D e l .  C o d e  tit. 2 9 . 5 6 9 1 3  ( 1 9 7 4 / ;  I o w a  C o d e  A n n . 5 7 3 .3  ( W e s t  S u p p . 
. ; 7 ' - 7 5  •. L a . R ev . S e a t .  A n n . 5 3 8 :2 1 S 5  (West 1 9 6 3 ) ;  Miss. C o d e  A n n . 5

*-*>v
j--**’ .
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Four states have absolute requirements that certain goods he procured 
from within the state.’7

Finally, fourteen states have "reciprocal” in-statc preferences 
laws.1'  Clearly enacted in retaliation to preference practices in other 
states, these statutes only prefer residents against those from state- 
with preference laws. As might be expected, the size of the p re fe r­
ence is determined bv that preference imposed against an out-of-st.it:’ 
bidder in the non-residents home state. For example, for a number 
of years Pennsylvania has had a statute which forbids any procure­
ment from residents of states with “absolute" preference laws." Its 
strict enforcement in the middle sixties is credited with the repeal of 
preference laws in several eastern states.20

Diversity in Application

Even within each of the five basic categories discussed above 
there are broad variations in the scope and method of administration 
of in-statc preference laws. While most preferences are mandatory,"- 
a few mav bp invoked or disregarded at the option of tire purchasing

-31-5-17 (1 9 7 2 ) ; N .D . C e n t .  C o d e  5 43-07-20 i Supp. 1077 ); s.D. C o m p i l e r  
L a w s  a .v .v . 5 5-19-0 ( 1974.-: Tex. Rev . C iv . S lu r . A n n .  art. -'><>74;>. ;1 Vi-rn-n 
1977 <: Vt . S t a t .  A n n .  tit. 19. 5 27 rlUGS); W ym. S t a t .  5 9-6sO-> '.Supp. 197*

17. A i.v -k a  S rv r. 5 30.15.010 (1 9 7 3 ) i timber and lu m b er pinduets u-'-ri 
state-financed projects must be grown or produced in Alaska); N.M. S t a t .  A n n  
5 0-6-5 (1 9 3 3 ) i public works contractors must use materials from New Mi v .o  
unless there is evidence of price fixing); R .I. C un. L a w s  § 37-2-5 ( 1936 •'f  > -i 
products grown in Rhode Island must he purchaser! for state institutions 
prevailing market prices); S.D. C o m p i le d  L a w s  A n n . 5 3-23-2 (1 9 7 ! ) ail 
state purchasing or leases of motor vehicles must Ire from dealers licensed in 
the state).

18. I I I .  A n n . S t a t .  ch . 127. 5 132.Ge (S m ith -H u r d  S u p p . 1977): K a n . S t a t  
§ 75-3740.1 (S u p p . 1976); L a. R ev . S t a t .  A n n . 5 38:2221.\ (W e s t  Cum. Sup:-. 
1977 ); M in n . S t a t .  A n n . 5 16.305-1 (W est 1977'. M iss. C o d e  A n n . J 3 1 -7 -4 7  
11972 ); N e u . R ev . S t a t .  ? 73-101.01 j ' 9 4 3 ) .  N .D. C e n t .  C o d e  5 44-n.S-"l 
(S u p p . 1977); O k la .  S t a t .  A n n . tit. 61, J 14 i W e s t  Cum. S u p p . 1977-75', t:t. 
74, 5 8-5.17 (W e s t  1965); P.v. S t a t .  A n n . tit. 71. -J 203 ,1 ’urdon  1 5 6 2 );  S.D . 
C o m p i le d  L a w s  A n n . ; 5-19-3 : 1974 ); V.v. C o d e  j  11-20-1 1973 ); W ash. R ev 
C o d e  A n n . 5 39-16-005 (S u p p . 1976 ); W et. S t a t .  A n n . 5 35-012 i W e st Supn. 
1977-78); W v o . S t a t .  5 9-667 (1 9 5 7 ) .

19. P a . S t a t .  Ann . tit. 71, 5 203 (Purdon 1962). It is ironic that a 
provision intended to discourage preference laws in other states might its-lf he 
challenged as unconstitutional. Although the constitutional issues are not di­
rectly under attack, the application o f § 203 is being challenged in Lutz Appellate 
Printers. Inc. v. Commonwealth of Pa. Dept, o f Property and Supplies. 370 A.2d 
1210 (Pa. 1977' (affirming the denial o f New Jersey printers request for r 
preliminary T-junction).

2 0 . S e e  C o m m i t t e e  o n  C o m p e t i t io n  in  G o v e r n m e n t a l  ? l h c h a s : n c ,  R e­
p o r t  t o  t h e  N a t i o n a l  A « s o c iv t io n  o e  S t a t e  I’vncitA M .vr. O f f i c i a l s :  " T h e  
In-State Preference Storv" * .September 1966).

21. E.g.. C o lo .  R ev.' S t a t . ' ; -  21-30-401: 1) (1 9 7 3 ) ; N e j .  R ev . S t a t .  1 73-
101.01 i 1943).
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or contracting official." Others require that the residents request a < 7
preference before the bids are opened.13 i

Manv preferences are extended to bu.inesses which are residents a J \j‘}. f
of the state,-4 but an almost equal number apply only to products jgsid* 
manufactured or produce !, or services performed in the state.23 Some 
extend to either or both.2u Definitions of residency and domestic pro­
duction van- widely, and often reflect an effort to curb the ingenuity 
of those who seek to evade such laws.-"

Another important variable in the application of preference 
statutes involves the types of contracts or purchases subject to the in­
state preference. Most laws apply only to contracts made through a 
state procurement official.2'' Many preference statutes, however, apply 
to all public ..-ontracts entered into by all levels of government.20 A 
few statutes, on the other hand, apply only to verv narrow categories of 
public procurement3"

T he E ffec t  o f In-St a t e  Preferen ces

A scssment of the impact of in-state preference laws on interstate 
commerce and on the economies of individual siuics is a necessary 
prerequisite to the evaluation of their constitutionality and desirability.
The task is complicated by the lack of data on the impact of such laws, 
as ucll as by the difficulty of determining the preference pivctices of 
local governments.

iiunlcn <>n Interstate Commerce

Each time a contract is awarded to a resident because of an in- 
preference, what otherwise would have been interstate coni-

. 2 .  I . .g . ,  M o. A n n . C u u e  art. 4 1 . ' 2 J I -1  i 1 9 5 7 ) :  N'.Y, S t a t e  F in . L axx- 
' !' .- i M iK in n cv  Supp. 1977-78).

2 -  I. ^ . A u k . S i a t .  A w .  7 1 1 -1 1 9  i 1 9 6 3 ) :  N'.Y. S t a t e  F in . Law  $ lG 3-a  
M .n a .iic x  S n p p . 1977 -7 .31 .

2 i l . s . C o e o .  Hex . S i  a t .  § 2 4 - 5 0 -4 U 4 1 1 )  ( 1 9 7 5 ) .  K a n . S t a t .  7 5 -3 7 4 0  
.;<)!>■. 5 7 lU a  S n p p . 1 9 7 ( i) ;  W v u . S t a t .  9 -6 6 4  to  (>G7 ( 1 9 5 7 ) .

2 ;  K e  . F l a .  s t a t .  An n . 5 2 8 7 .OS2 i W e st  1 9 7 5 ) :  W y o . S t a t .  J 9 -0 6 9  
i 37 F or  s im p lic ity , t i le  te r m  “ r e s id e n t” w ill  l ie  u sed  to refer  to  b o th  ty p es
: ;>.vl. mines.

2o M o n t .  R e v . C o d e s  A n n .  5 82-1920 (Supp. 1977 ); N’e v .  R ev . S t a t .
; i i i  iiili i 1975 ): N.Y. S t a t e  F in .  L axv 5 I63-a (M cKinney Supp. 1977-78).

27 M o n t .  Hex-. Cooes A n n .  5 82.1925 I Supp. 1 9 7 7 )  provides t lia t i
1 iisu.es> xx'dl lie prima lacie eligible fo r a preference alter .me xcar in the state, 

a ::..ix .li>i|n;dificd it the public procurement olficiul finds that the husi- 
.» a  xxiuillx nxviieii subsidiary i»t a toroidi cnrpuratiun. nr it it xvas formed 

: .r i.n.;n.M- nl e ircm ixentn ij tne resiliency reriniroinent.
- r  L..E-. C o l o .  R ev . S t a t .  * 2 4 - 3 C M W ( l )  ( 1 9 7 3 ) ;  M e . Re v . S t a t .  t i t  5 , 

i ISH ) ■ 1 9 6 4 ) .
2 ;  /•:_• ■ C .X L .  C i i v t  C o d e  5 4 5 3 1  W e s t  1 9 6 6 ). K a n . S t a t .  $ 7 5 - 3 7 4 0  ( I 9 6 0 ) .
I 1 Idxxx C o p e  A n n . $ 7 3 .1  (W e s t  1 9 7 3 '  ( c o a l  p r o d u c e d  in  loxva

■vast in- u s e d  1.x- s ta te  iw r n m e n t ); V t .  S t a t .  A n n . tit. 19. $ 2 7  ( 1 9 6 3 )  ( tru ck s  
ixi.e I :n V erm on t m u st l ie  u se d  in  h ig h w a y  c o n s tr u c t io n ) .
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mcrct; is reduced by an amount equal to the value of that contract. At 
the heart of the success of our national economy is the ection of 
free trade between the states. The removal of virtually all interstate 
trade barriers in the private sector has allowed greater efficiency and 
productivity through specialization, raising the standard of living for 
the nation as a whole. In the public sector, on the other hand, prefer­
ence laws force a reduction in the How of interstate commerce. .\s a 
result, the cost to taxpayers of a given level of governmental goods 
and services is correspondingly increased.

Any preference which gives in-state bidders an affirmative advan­
tage operates essentially as a tariff on out-of-state goods in the public 
sector market.31 The size of a percentage preference would be the 
amount of the tariff. Similarly, an absolute preference is the func­
tional equivalent of an embargo on foreign goods. Tie bid prefer­
ences arc rarely used in contract awards, but widespread enaction of 
tie bid preference laws may indicate a substantial total impact on 
commerce. Although the impact on interstate commerce will van' 
depending on the degre * of potential competition from businesses in 
surrounding states, the impact will be more severe when a stronger 
preference is in effect.

In 1976. state and local spending was 3246.2 billion.32 and pur­
chases alone amounted to 3102 billion.3-1 With statutes or practices in 
even- state overtly intended to prefer residents for much of that p u b l ic  

spending, tbc overall impact on interstate commerce is surely sub­
stantial.34 Preference practices may be more prevalent on the local

31 . A lth o u g h  nu a c tu a l ch a rg e  is m a d e  on g o o d s  from  o th er  sta tes, th e non­
res id en t buxines* m u st u n d e rb id  r es id e n ts  I" m ore  th an  th e a m o u n t o: the 
p re feren ce  b e fo r e  it w ill lie  a w a r d e d  th e  co n tra ct. T h e  c o m p e tit iv e  disad­
v a n ta g e  is id e n t ic a l w h e th e r  a tariff nr a  prc-iercnce is im p o se d , s in ce  certain  
ca te g o r ies  o f r es id e n t b u sin esse s  are " p r o tec ted ” at th e  e x p en se  o f nnn-rosidi nt».

32 . D r r u m t E N T  o f  CoM M F.ncn. B u r e a u  o k  E c o n o m ic  A s a l x a is . 3 7  S c i o n  
o f  C u r h e n t  B u s in e s s  N o .  9  ( S e p t .  1 9 7 7 ) .

3 3 . Id.
34 . A lth o u g h  it is d ifficu lt if nut im p o .s ib h ; tn p r ec ise ly  c a lc u la te  to " h at 

ex te n t in tersta te  c o m m e r ce  w o u ld  b e  in crea sed  if  -n th  trad e  barriers in govern­
m en ta l p ro cu r em en t w ere  e lim in a te d , th e  a m o u n t i- su re ly  at least severa l biliion  
dollars per y ea r . In a  c lo se ly  re la ted  area , it has b e en  e st im a te d  th a t th e federal 
g o v e rn m e nt's po lic y  o f  p rocu r in g  from  d o m estic  firms ( t h e  " B u y  A m erican  
p o lic y )  r (b u e i l  e x p e c ted  .m p orts in th e  p u b lic  -ec to r  By S 0 -S 3 7 . L ow ingcr. 
Discrimination in G tvcrnntcnt Procurement of I'orrizn  Goods in tin- U .S. ami 
W n tc t.. Europe. 42 S . E c o n , ] .  4 3 1  ( 1 9 7 6 ) .  A lth o u g h  m o st in -sta tc  preferences  
arc not as s tro n g  as th e  3 0 7  p r e feren c e  rep o rted ly  im p o sed  b y  th e D epartm ent 
o f  D e fe n se  d u r in g  th is p er iod , th ere  is n o rm ally  far m ore trade betxveen slate; 
than th ere is w ith  o th er  co u n tr ies . T h e  b u rd en  on  co m m erce  is d im in ish ed  to 
th e  ex ten t th at p u b lic  officia ls, p articu larly  a t th e  lo ca l le v e l, m ay  be unaware  
o f  sta tu to ry  req u irem en ts: bu t m isu n d ersta n d in g  m a v  a lso  resu it in ovcrap piiea- 
tion  o f  th e p r e feren ce . See  D . M in c e .  E f f e c t  o f  L a w  o n  C o u n t  a n d  M u­
n i c i p a l  E .M 'K N uituiies 119 i 1 9 7 3 ) .  C r im in al ponaiti-.-* for an in fract m prn'-dii;. 
e n c o u ra g e  bro.. lc r  in terp reta tion s, e sp e c ia lly  w h e n  th e  p r e feren ce  law s arc am ­
b ig u o u s  in th e  first p la ce . A  m ajority  o f  th e  sta tes  p ro v id e  crim in a l p en alties  for
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le ve l than on the state level,15 adding further to the impact on inter­
state commerce.

The impact of in-state preferences may also be manifested in subtle 
ways. A strong policy of favoring local bidders could encoi. rage a 
procurement official to reject all bids when an outsider submits the 
low est one.30 If the contract is rebid, a nonresident may simply be­
come discouraged and withdraw from the competition. The frustra­
tion of competing against residents who are protected by an La-state 
preference practice will cause some contractors to stop bidding entirely 
:or contracts in that state. In addition, a combination of such factors 
might induce the procurement official to be less aggressive in soliciting 
bids from out-of-state. Thus, the total impact on commerce nuy  be 
far greater than statutory provisions would indicate.

Finally, preference laws i *av generate animosity between states 
di.it extends beyond public procurement. The commercial feud 
between the states is even older than the union ,T and preference laws 
may only be another batdc in that war. Reciprocal preferences are 
.m overt form of counterattack.

Costs and Benefits to Individual States

Despite widespread disparagement by purchasing organizations 
.aid others,11,8 there are many supporters of preference laws, often

■i,-inurement officials who do not honor local preference statutes. E.g., Ana. 
iiuv. S ta t. 5 34-246 < 197-4); A ju l S t a t .  Ann. $ 14-''25 (1 9 6 3 ) .

j l .  See Melder, T lic  Econom ics o f T rad e  Barriers, 16 Lnd. L.J. 127, 140 
1 9 4 0 ); C o u n c i l  o r  S t a t e  G o v e r n m e n t s ,  S t a t e  a .v o  L o c a l  G o v e r n m e n t  P u r -  

, a 26 1 1974 ).
i>. Mnit states m've purchasing mficiaLs iliscretinnarv power to reject a ll bids, 
fur it-asons s u c h  as '\vhi— in the best interests of the state,”  which makes 
iiscietiun virtually unliin it.d . E.g., L.v. R e v . S t a t .  A n n . 5 jS :2 2 5 3  ! ’ Vest 

• i  . V r. S c a t .  A n n .  tit. 29, 5 ’•in.) i'lOTO). The practice can ea be
I in a maimer which will cJlcetively exclude iinii-local suppliers. C [. 

vii i i u e  A n n . J 63-2-50 (1 9 5 3 ) i residents arc '.riven a second opportunity 
■:..irrlnd non-residents in certain circumstances I .

7. It is widely .igrcea that one ut the principle failures o f the Articles ol 
:m deration was the absence o f a prohibition on tariffs and other barriers to 

■ 1mtween the states. See C . Beard, F o rty . E ig h t Sovereigns, reprinted in  J. 
i in so n , I n t e r s t a t e  T r v d e  B a iu u e i is  173-S0 (1 9 4 0 ) .

i i  See C o u n c i l  o f  S t a t e  G o v e r n m e n t s ,  S t a t e  a n d  L o c a l  P u r u l v s i n c  9.4 
'.975 i; L in d e . Com titutiona l R ights in the Pub lic Sector: Justice Doits,'us on 

U n r t i j  in the W elfare  State, 40 W a s h .  L . H ev . 10, 49-67 (1 9 6 5 ) ; Comment, 
P. in yet if ice B idd ing  on P u b lic  W orks in W yom ing : Determ inations of Rcspon- 
■Tmiity am i Preference. 11 L a n d  & W a t e r  L. R e v . 243 (1 9 7 6 ) ; Comment, Home- 
'lute Preferences in P ub lic  Contracting : A Study in  Econom ic B alkan izatio n , 58 
InWA L. R e v . 570 (1 9 7 3 ) . A large number o l preference laws and related trade 
1 jrriers were enacted during the depression, and a flurry- o f criticism was gen- 
. :o:cd in  the late thirties a n d  early forties. See C o u n c i l  o r  S t a t e  C o v e r .  • 
m u sts , T r a d e  B a r r i e r s  A m o n g  t h e  S t a t e s :  P r o c e e d in g s  o r  - t i e  N a t i o n a l  
i . . in f lu e n c e  o n  I n t e r s t a t e  Tn.vuE B a r r ie r s  (1 9 3 9 ) ; J. J o h n s o n ,  I n t e r s t a t e  
Tuvoe R.MUUEns 11940 ); E. M e l d e r ,  S t a t e  a n d  L o c a l  B a r r ie u s  t o  I n t e r s t a t e
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among business and labor organizations in individual states.'11 It could 
be conceded that purchasing costs will be increased, but argued that 
procurement officials take too narrow a view of the roie plaved bv 
preference laws. As with many types of special preferences.4" other 
socio-economic goals are sought through such laws.

Older cases sometimes stated that public purchases involved the 
expenditure of funds specially entrusted by the taxpuvers to procure­
ment officials." As such, there was a i ln t i j to spemi the funds inside 
tiie state. This theory was based upon the questionable assumption 
that people of the state were benefited when purchases were made 
from residents. Although the assertion may have merit in terms of 
federalism, it says nothing about the actual benefits flowing from a 
policy of in-state preference.

With spurious justifications set aside, it is clear that the primary 
purpose of preference laws is to protect local public contractors.42 It 
is felt that spending tax revenues within the state will promote new 
.industry, reduce unemployment, and eventually increase the tax base 
of the state! In addition, profits made on the transaction ov local 
businesses will be taxed by the state, thus “offsetting* the higher pur­

C o m m e iic k  in  Tin; U n i t e d  S t v t f s  i 1047). Trade publications uniformly c o n ­
demn such laws. 11. T u i i iu s .  G i> v i : h n m f .n t \ l  I 'v u c i i a s in o  17.S-S0 i 1924'
C. jENNixiis. . S t a t e  PcnciiAMsr; 411-7 i 19<9): N a t i o n a l  A s s o c i a t i o n  of Stats 
P c iu  i i a s im ;  O f f i c i a l s ,  C o m m i t t e e  os C o m iu  :m o v  in  Goveiinmtatal !'i*- 
citAsixn, I n - S t a t k  I’nEFtiiF.xvt > i n  I’ em .ir Ptm uxsi.sr. 1 (1 9 7 0 ) : ' V pHe.v >:*
in-stato preference in public purchasing is a h :d  policy, a shortsighted p'diey. 
ami worse, bad '2 '" '.rnnient.il purchasing. "  Tin Council o f  S '.i'.i- C ov i-rim i,- 
and The National Association ot Slate Purchasing Otlicials have" been ‘ trough 
and aetivciv opposed to preference laws for many years. They have re c en t! 
been joined by (lie National Governors C i-:ifc re .:e e  through a n o lic v  
denouncing preference laws as .niticompetitive ana mctficient. N.C.U. i'uiacv 
P o s i t i o n s  l I97cl-V" ).

49. In National Oil and Supply Co.. Inc. v. Cray, Civ. No. F.S.-7B-75-C 
i \V. D. \rk.. filed May 4. 197.4 M voluntarily dismissed in 1977 after statute-;, 
change), tlv* Arkansas five percent preference was to have been constitutionally 
challenged. The Arkansas Chapter ol Associated General Contractors o f America. 
Inc. successfully intervened as a defendant on April 4. 1977. Labor and man­
agement testimony generally favored proposals to strengthen the federal counter­
part to preference laws, the "Buy American Act." I I  U.S.C. $ 10a l 1970'. 
Pm pm m  Amendment! to the l . t h r n l  "Hint Am erican A rt :' ' //.w /rigt on H . Pi. 
132S.3 anti Related Bills Before the Sulicom. on Public B u ild ing  and Crounds of 
the House Comm, on Public Works, 92d Cong.. 2d Sess. (1 9 7 2 ).

4 0 . P r o c u r e m e n t  p re fe re n c e s  e x is t  in  in a n v  s t a t e s , for sm a ll o r  m in o r i ty  o w n e d  
b u s in e s s e s , th e  f ia n c lic ap p e il. a m i :o r  p r is o n - in a n e  g o o n s , l-'or a  p a r t ia l  co lle c tio n  
o t  such law s, tee National m. n sr  v n t i  ; Uommittju: on S o c io - E c o n o m ic  P o l i ­
c ie s  oi • iiE Coim .JLN A T isr. C o m m i t t e e  o n  a  M o d e l  P I io c v u e m e n t  C o p e  o f  t t i e  
A m e iu c a n  B.mi A s s o c ia t i o n ,  M o d e l  P nocvriE M E N T  C o d e  S o c .o - E c o n o m ic  p n o -  
v is io n s  Index ( 1977).

41. People v. Crane, 214 N.Y. 154, IDS N.E. 427 i p<. Justit-.* Cardozo 1.
239 U.S. 195 (1 9 1 5 ); Atkin v. Kansas. 191 U.S. 207,*222-24 ,1 9 04 '

42. Other justiHeati s cited h r preference l.i>vs are better -avice or a higher 
level o f responsibility from local businesses. Those factors are indeed important 
for some contracts, but they can !-e required in bid specification and npniie,.. in 
a non-discriminatory manner in such cams.
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chasing cost. Wages paid to resident workers will also be taxed and 
spent in the state, generating even more tax revenues and further 
.•ncouraging the local economy.49 Such arguments are very appealing 
on a superficial level, but the complexities of economic theory and the 
realities ot unemployment mandate a closer examination.

.As noted previously, in-state preference laws have economic and 
competitive effects almost identical to tariffs. Also, trade between 
the states is similar in many respects to trade among nations. Thus, 
the well-developed economic theory of tariffs is helpful in evaluating 
the effectiveness 44 of preference laws. Although protectionism con­
tinues to have its vocal supporters, economists are virtually unanimous 
in advocating free trade, except in certain very narrow circumstances.43 
At the heart of their conviction is the theory of comparative advan­
tage.40

The theory of comparative advantage begins with the rather obvi­
ous assertion that the welfare ot even* state will increase if it specializes

to. At the federal level, it was estimated that each do lla r o f domestic federal 
expenditures would yield thirty-six cents in taxes from that transaction alone. 
piupused Amendments to tlic  Federa l "fluty Am erican A c t :”  Heurm gs on 11.R. 
.'J'.'vj and Related B ills  Re f ore the Snbcomtn. on Pub lic Bu ild ings and Grounds
oi tli. House Com m , on Public W orks, vJ2d Cong., 2d Sens. 22-24 ( 1972 ). Ac­
co rd in g  to this analysis, even more tax revenue would be generated through 
indirect suppliers and their employees and shareholders. The iutuidve appeal to 
to o  line ot reasoning is summed up by a statement sometimes attributed to 
Ahi.iiijiu Lincoln: " I don’t know much about the tariU. but I do know tliat 
•••inn 1 buy a coat from England, I have the coat and England has the money. 
But when 1 liny a coat in America. I have the coat and America has the 
m on ey ."  See P. Sam ve lson , Economics 694 ( lU th ed. 1977 ).

■14. Iii this section "effectiveness" refers only to the economic advantage to 
a - o g le  Mate. The Nation as a whole would clearly be better o ff if such practices 

ra.( ex is t . S e e  tex t ic c o m p u n v m g  notes iU-14 supra.
45. .See e.g., the strong assertion in P. ELLsWoitnt, T he I n t k h n a t i o n a l

i . i  > nom y 219 ( 3d ed. 19G4):
T in  case fo r free trade has nee, r been successfully refuted, nor even 

I.,is an iiitc lL c tu a ili j  acceptable argument for long-run, enduring pratcc- 
:.,<n. bau d on economic considerations, e a r  been d cc iscd , though much 
ingenuity ha» gone into the attempt. The arguments for protection 
tliat do have validity, are either short-run or noneconomic in character,
"i require the realization o f very special conditions. Yet most o f the 
arguments advanced by protectionists are unqualified, asserted with great 
conviction, and what is more important, are widely believed. (Emphasis 
supplied.)

Sc.' also P. S a m u e l s o n ,  E c o n o m i c s  G79-S0 (10th  ed. 1 9 77 ); R. W yestoa, In - 
tiiuoictuuy E c o n o m i c s  650-57 (1 9 7 1 ) .

iii. The theory was originally stated in 1776 bv Adain Smith in I I  T h e  
W e a l t h  o f  N a t i o n s  29-60 r 1909 reprint by Oxford University Press). It has 
’. ecu leiiucd and expanded upon by Dax-id Ricardo, P i u n c i p l e s  o f  POLtnc.xL 
E c o n o m y  i o d  ed. 1621 ); john Stuart Mill. PntNCii’Ltx o k  P o l i t i c a l  E c o n o m y .  
B.ioh I I I ,  Ch. W i l l  ( I S I S ) ;  and countless economists since their time.

It is not entirely clear Itoxv fu lly  the theory o f cev.iparatixe advantage applies 
• ■ trade between the states. Early formulations o f the theory assumed tnere 
would lie many barriers to the Hoxv of resources and labor among nations, but 
very l e w  within individual countries. But there are .it Ir-.ist some .radc barriers
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in the production of goods which it can produce more efficiently than 
others. If Michigan is “best'’ at production of automobiles and Cali­
fornia "best” at the production of wine, the consumers of each state 
are better olf if there is free trade in those commodities. Barriers will 
only increase prices of the goods. ~

The more significant aspect of comparative advantage is less obvi­
ous. The theory also demonstrates that even if a state is inefficient in 
the production of two commodities relative to another state, trade 
will still occur, and benefits will be derived for each, if each state 
produces the goods which it is host at producing. Because other states 
would have to sacrifice output of their most efficient products to com­
pete with that state, it is sail! to enjoy a "comparative advantage" over 
the other states.,T This point is illustrated by positing a man who is the 
best lawyer and the best typist in town.4' If he can charge clients more 
for his legal work than for his typing, this hypothetical worker can 
make the most money by spending all his time practicing law, and bv 
hiring someone else to do !u.s typing. In much the same way, trade 
will occur between states in situations where production costs for any 
particular traded good would lie lower in a single state, hut where it 

■: is unable to produce enough of the commodity to supply the entire
' nat ion.

Although there is room for some doubt.40 the theory of compara- 
. tive advantage indicates that preference biws benefit in-state public

- I contractors oniv at the expense of taxpayers and other businesses.
; Such laws probably do littTe to help une;iIpTovnK^.-'ira.'Kt it has oevn

* ■ • i  --------------------------------------------------------------------------------------------
• within the United States, such os ‘ transportation costs and restrictive local rcgu-

la tion s. Thus, e co n o m is ts  a g ree  th a t the th eo r y  o f co m p a r a tiv e  a d v a n ta g e  applies 
v . . . . . .  f to  trade b e tw e e n  th e s ta te s . Sec L . L lo y d ,  T a r i f f s :  T h e  C a s e  Fon P r o t e c t io n

7 3  ( 1 9 7 3 ) ;  H . X o v r s e , R e g io n a l  E c o n o m ic s  153-GO, 22G-3G (1 9 G S V  II. S ie d e k t .  
R e g io n a l  E c o n o m ic  G r o w t h :  T h e o r y  a n d  P o l ic y  S-I-94 (1 9 G 0 ) .

-17. S e e  P. E l l s w o r t h ,  T h e  I n t e r n a t i o n a l  E c o n o m y  5 9 -1 0 2  ( 3 d  ed. 1964V  
/  43. P. S a m u e ls o n ,  E c o n o m ic s  6G9 ( 1 0 t h  ed. 1 9 7 7 ) .

. .y i *..*vV*4 - 99. As with all theories, the conclusions of economic theories which advocate
. /.i free trade are virtually unassailable if their initial assumptions are a reasonable

"'"V-v'T reflection of reality. Fundamental to the theory o f comparative advantage is
. -i'A  '•>;*'> t the assumption of fu ll emplox mcnt. It is assumed that some workers will be

Y e ' 'j displaced dv imports in the feast efficient industries, but that they will be ab-
-‘ CIS. sf7t-..a sorbed into the state's economy as it expands to accommodate the increased
' . demand for goods which other states no longer hav the capacity to produce.
. a /'' •.'*.•» Economists emphasize that there should he no ttncmpioymenV anti that today's

'44.* experience is only a temporary phenomenon. Moreover, it is argued that far
more eifc tivc ar.d efficient ways exist to deal with unemployment, such as
creating jm .i through direct programs and improving fiscal anti monetary policies. 

.. ' ,J. Also, prcfere ice laws apply only to a limited sector o f the economy, one which
" ■ . ' .  i  may very well not need the special encouragement. See P. Stern . Tito Hxpf. of

' A  r i j  t i :~. Taxpayer 209-227 (1073  V
.* ■. "0. The overall economy would be better off if resources were encouraged

to flow to - *niRt efficient uses, rather than as a subsidy to relatively inefficient 
1 •. ; ; producers. argument against using preferences to reduce unemployment xvas

■ f  summarized by the L'niteii States-japan Trade CountsI:
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reduced*1 Thus, the purported economic advantage to a state from 
preference laws is at best minimal.

There are also several direct and indirect costs associated with 
preference practices. The major effect of such laws is to increase the 
cost of government. Indeed, an obvious cost is any amount which 
must be paid in excess of the lowest bid from non-residents. Many 
experts feel that prices for public contracts generally rise in the amount 
of any percentage preference."- Regardless of the total costs, the net 
ijffect is to distribute extra tax dollars to public contractors at tKe 
expense of taxpayers generally—both consumers and other businesses. 
Any tariff operates as a subsidy for particular industries: and there 
may be no reason why those who sell their goods and services to the 
government need or deserve special treatment. In th is sense prefer­
ence laws are similar to a tax reduction enjoyed by only a limited 
group of businesses.

At host, Buy National policies offer only minimal short-term  assistance, 
and do little to overcome the more fundamental causes o r trade im­
balance. Rather than subsidize inefficiency, government ought to attach 
it at its roots. Putting the tax dollars lost by Buy American policies 
into basie research and development, technological advancement, and 
"worker retraining would help to strengthen the fundamental competitive 
advantage of U.b. domestic industries. When t lu t  advantage is ag­
gressively exploited in the competitive market place the long range 
benefits in terms of industrial expansion, more jobs, and increased tax 
revenues w ill be far greater than any short term benefits to be gained 
bv protecting domestic industries. 

iro u o ic a  Am endm ents to tlic  Federa l "B u y  American A c t" : H e a r in g *  on R . 
132S3 and Related B ills  Before the Subcomm. on Public B n ild tn q s  and Grounds 
,ir the I  louse  Com m , on P ub lic  W orks, 92d Cong., 2.! Sess. CS ' 1972 ).

5 i .  iVciiardson, The  Subsidy Aspects of a "R w j Am erican'" P o lic y  in Goeem- 
n un t  P? chasms’ , in  J o in t  E c o n o m ic  C o m m it t e e  o k  t iu :  C o n g r e s s  o k  t h e  
U n i t e d  S t a t e s ,  A  C o m p e n d iu m  o k  P a p e r s ,  P .u it  2 , I n t e h n a t i o n . u .  S u b s id ie s  
22*1 (1 9751 :

Regardless ot the goal o f "Buy American" policy, however, and rcg ird- 
less o f whether the policy takes the torm ot “ price favoritism ”  o r "gen­
eral favoritism,”  the central conclusion o f the analysis o f :his study is 
that tile policy is always in part self-defeating ami may under some 
circumstances be perverse in its effects.

lx, fact, the possibility that "Buy American” policy actua lly reduces the 
income o f domestic producers is shown to exist.

The primary reason for such a surprising result is that the protection o f a prefer- 
m.e law may raise domestic prices in private markets as w e ll as in the public 

sector. Out-of-state prices could then bis forced down to compete in the public 
,ector. As a result, private purchasers may buy the less expensive imports, o ff­
setting or even negating any reduction in imports from governmental purchases. 
See ud. at 220-230. Ironically, the laws will increase interstate commerce to 
the extent that this effect occurs.

32. aee NA iTO  C o m m i t t e e  o n  C o m p e t i t io n  in  G o v e r n m e n t a l  P l t . c h a s -  
:,nc. In-Statc Preference in Public Purchasing (1 905 ). In  this respect, preference 
!aws have the same effect as tariffs, which clearly lead to h igh rr'p rices . Sec P. 
E l l s w o r t h .  T h e  I n t e r n a t i o n a l  E c o n o m y  213-19 '3d  cd. 1 9 0 4 ).
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.1 There are other adverse effects ot preference laws which mav be
less obvious, but which may be equally significant. As an artificial

• uicentive in che normal market mechanism, a preference law may
,r encourage or force a business to establish two facilities when it nor­

mally would lwvc had only one. N’ot only will there lie additional 
construction and set op costs, hut the single plant would probably

1'. -I have been more efficient overall/"’ The extra costs of this inefficiency
' •.} from two plants will often be passed on to the taxpayers.
' -a In-state preferences also may indirectly produce anticompetitive
, -4 practices such as hid-rigging and other forms of collusion, because

''{ . the laws function essentially as a barrier to entry into the market-
'« place'1* and will reduce the pool of bidders in other wavs.13 a smaller

• • • number of firms will be competing for public contracts. The smaller
j the number of competitors, the more likely they will engage in col­

lusive or oligopolistic behavior.3" Indeed, laws which require services, 
such as public printing, to be performed in a particular county may
lead to a single source of supply not unlike a "natural monopoly."37

Finally even the superficially apparent benefits from preference 
laws will be negated to the extent that surrounding states engage in 

' ;  similar practices. Neighboring jurisdictions have a strong tendency to
enact percentage preference laws.3*

T h e  C o n s t i t u t i o n a l i t y  o f  I n -S t a t e  I ’ h e f e p .en 'c e  L a w s  

The Commerce Clause

In-state preference laws may l»e unconstitutional as unreasonable 
burdens on interstate commerce. As discussed above.31 preference 
laws have a significant adverse impact on interstate commerce. Then 
economic effect is the same as a tariff, and the commerce clans'-- ^

53. This assumes that the business would tie more likely to operate at a 
level which minimizes its costs if it is subject to fewer external cost barriers, 
such as local preference practices.

' ' • 7 3 4 .  Since out-of-state bidders are often excluded entirely or forced to cut 
'j-- . s, costs in order to compete, preference laws are anal.tgnus to many traditional
‘  * -.r* barriers to entry. The effect is anticompetitive almost by definition.

1 **£iy51rl 55. See text accompanying notes 30-33 sttpra.
ai-’-.vSr,-'.V" 3G. See MeLachl.m, M onopoly and Collusion in Pub lic Procurement: A Survey
;  ••'/;. uf Recent American Exp erien ce , 8 A n t it ru s t  L . and Econ. Rev. 00, 7S-9 (1976 >.

a.-,: 57. "Natural" monopolies exist where production costs or distribution mecha-
• ' nisins create a natural tendency toward a single supplier. Classic examples are

public utilities. Strong local procurement preferences may urtif.ciaily alter the 
" • • • / • .  ... public sector market to a  point where only a single firm will be reasonably
. . .  .~ -t capable of supplying certain goods or services.

38. Percentage preference laws exist in many of the western states: Alaska, 
.y Arizona, Hawaii. Idaho. Montana, Xew Ntexico, and Wyoming. The percentage

.. * •.■*- preferences awarded bv Arkansas and Louisiana arc offset by each other as
, y> - well as by the reciprocal provisions in Mississippi and Oklahoma. See notes 2

- "*/.'”  i  A  and 17 supra.
59. See text accompanying notes 11-39 supra.
-0- U.S. Const, art. I, $ S, cl. 3.
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u.is intended to mitigate if not eliminate such burdens on interstate 
commerce.'-1 An anomaly in commerce clause doctrine, however, 
has generally protected in-state preference laws from successful con­
stitutional attack.

Although commerce clause cases are not always free from incon­
sistency in their language, several well-accepted general principles 
have emerged. It is unquestioned ‘hat state laws can bo invalidated 
under the commerce clause even absent conflict with congressional 
action."- State laws which overtly discriminate against business from 
other states .ire normally held invalid regardless of the state interest 
hemg protected. In staking down a New fork law designed to pro­
tect m-state dairy farmers, Justice Cardozo wrote for a unanimous 
Court:

Such a power, if exerted, will set j burner to traffic between one 
state and another .is effective as if customs duties, equal to the 
price differential, had been laid upon the thing being transported.

. (IJmposts and duties upon interstate commerce are placed 
beyond the power of a state, without the mention of an exception.
In the provision committing commerce ,ff that order to the power 
ol the Congress. . . . [[]( New York in order to promote the 
economic welfare of her burners, may guard them against com­
petition with cheaper prices ot Vermont, the door has been opened 
to rivalries and reprisals that were meant to be averted bv 
subjeeting commerce between the states to the power of the 
nation. . . .

Let such .111 exception lie admitted, and all that a state will 
have to do in times oi stress and strain is to say that its farmers 
and merchants and workmen must be protected against com­
petition Iroio without, lest they go upon the poor relief lists or 
per is i i altogether. To give entrance to that excuse would be to 
invite a speedy end ot our national solidarity. The Constitution 
was trained under the dominion ot a political philosophy less 
parochial in range. It was framed upon the theory that the 
peoples ot die several states must sink or swim together, anu that 
in the long run prosperity .mil salvation are in union .aid not 
division.''’3 "

fi l. b'ic 11. P. Hood & Snns, Inc. v. Du.Moml. 330 U.S . 325, 5.J3-35 (1 9 4 9 ) ; 
e idu j Cabinin' v. Ogden. 22 U.S. ( 9  Wheat/ I (1 8 2 4 ' :  F. Fiiank*c u t e r .  

Tin : C o m m e r c e  C l a u s e  U n d e r  M a r s h a l l ,  T a n e y  a n d  W a i t e  1 -1 0  ( 1 9 3 7 ) .  
As Madison wrote:

The practice o f many states in restricting the commercial intercourse 
with other states and putting their productions and manufactures on 
the 'ante footing with those o f foreign nations, though not contrary to 
the Federal Articles, is certainlv adverse to the spirit o f the union, and 
tends t./ beget retaliating regulations, not less expensive and veracious 
to themselves than they are destructive of the general harmony.

Letter by James Madison i 17S7) (urging that a constitutional convention be 
a i i id ) , reprinted i i i  Bane, Interstate T rad e  Barriers. 10 Ind . L.J. 121 (1 9 4 0 ' .

02 . Hunt i .  W ash in g to n  State Apple Advertising Comm'n.. I32 U.S. 333 
1977 ' . Pike v. liruce Church. Inc.. 397 U.S. 137 (1 9 7 0 ) .

03 . h,.hium v. \.F . Svvlig, Inc.. 2 9 ! U.S. 51 i. *21-23 (1 9 5 5 ) .
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Many such discriminatory laws were enacted during the depression, 
but the commerce clause was repeatedly used to protect free trade 
between the states."4

Most of the diversity in the commerce clause cases arises wr ere 
a state is pursuing a legitimate interest in a manner which affet/x 
businesses from other states and impedes the flow ot interstate com­
merce. Snell burdens might be upheld if thev are found, to be in- 
direct.'1" insignificant, nut undue.''" or otherwise non-discriminator. 
Recently the Court has overtly recognized that a balancing approach 
is being used in such cases.1'  The strength of the state interest is 
weighed against the burden on interstate commerce, and an inquiry 
is made into less burdensome alternative methods of achieving the 
desired end.

Numerous state courts have declined to follow the normal com­
merce clause analysis. There were a large number of unsuccessful 
challenges to in-stalc preference laws in the early part of this cen- 
turv.1"1 Almost without exception.''1 the laws were upheici. Although 
the early rationales varied somewhat, the predominant view was that 
individual states should he free to spend tiieir tax dollars in anv man­
ner. without constitutional interference.'1 At that time state expendi­
tures were relatively small.7* there was less industrial specialization, 
and transportation between states was more difficult. Thus, the 
impact on interstate commerce was minimal.

64. E .g . Edwards v. California. 114 U.S. tfiO i 19-81': Best ,mu C j. v. Max­
well, 511 U.S. 4.54 ( 19-JO - - II.i!e v. Bunco Trading Inc., 306 U.S. 373 i I'-j'Oj

<>■5. Field v. Barber Asphalt i'aving G>.. l')4 U.S. GIN l- ic i ) .  Atkm 
Kansas. 191 U.S. 207 1 190.51.

"(i. Sec Bike v. Bruce Church. Inc., 397 U.S. 137 i 1970': II. P. Ifoori >.v 
Siu.s v. DuMoml. 5 5(5 U.S." ” 25 -.1949).

(i7. I Inrun Portland Ciuient Co v. Detroit. 302 U.S. 440 I'ViO),
■VS. lim it v. Washington State Apple Advertising Com m it. 152 U.S. '>33

1 1977). 1’ ikc v. Bruce Church. Inc.. 397 U.S. 137 i 1970).
09. Denier \ . Bessie, S3 C’.dn. 329. 260 P. 214 I 1 9 2 8 In  re Orenwidl. 20 

Idaho 7.32. 119 P. 298 I 1911 •. State i-.t rc l. Collins v. Senatoiiia Blank B-'ok 
and Stationary Co.. 113 Mi>s. 254. 76 So. 25S ( 1917'. Allen v. L.ipsap. 1SS Mo. 
692, ,87 3.W . 926 f l'-Jll.S); Pasehi: v. South St. Joseph Toivn-Sito Co., 190 S.W 
30 a i o .  App. 1 9 l( ) l .  I le r - iy  v. Nelson. 47 Mont. 132, 131 P. 30 . 1913'.

70. A rare exception was People ex rc l. Treat v. Color, 1C" N.Y. 144. 59 
N.E. 776 <1901,1. where a statute requiring ail stone purchased by New York 
to be wnrkrd in the state ivas held invalid as a violation of the commerce dame 
Unfortunately, the court’s language was overbroad, and there was little sound 
analysis o f tlie commerce problem. Because o f language in Atkin v. Kansas. 151 
U.S. 207 ' 1903). which was also nrobablv overbroad. Colc.r has net been fo l­
lowed. .See People v. Crane. 214 ‘.N.Y. 154. 108 N .E. 427 l'.-l j i .  a f d .  239
U.S. 195 1915'.

71. Srv Tribune Printing and Binding Co. v. Barnes. 7 N '9 . 731. 537. 77 
NAV. '.-ill. 306 ( IV .8

72. In 1902. -tate ami focal govi rnmeni* -rent >mlv >1.1 hiilmn. -.no half t 
iha sum was for personal sen ices. Dnr.xnTV.ENT o f  Commeiio::. Rvr.E.iv )r 
t iie  Cen>i s, 2 //:\(iir:Viii tic-; or */i<* I ’ ui?. ./ Statet 1127 ’. '>75 ” :■■■
tetal had risen to 325 billion by 1930, id ., but is currently in excess of 5247 
billion per year. See ante 52 uvra.
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Earlv decisions justified a departure from established commerce 
clause doetnne by distinguishing between “governmental” and “pro- 
prietan’” powers of government/3 Governmental functions were 
those in traditional areas of government, such as police and fire pro­
tection, and the regulation of private business. On the other hand, 
proprietary functions were similar to the actions of individuals or 
businesses, such as hiring or firing employees, and entering into 
contracts. This distinction had been a fiction of limited usefulness in 
the areas of sovereign immunity from tort liability and the power 
to make long-term contracts.73 The doctrine has nevertheless con­
tinued to serve as a shield for in-state preference laws.7*5 Early cases 
used unpersuasive reasoning in asserting that such state action was 
immune from constitutional scrutiny altogether, but they were often 
cited by subsequent courts without discussion.77 The few discussions 
that were made simply relied on the proprietary function rationale. 
Subsequent cases clearly demonstrate that proprietary functions of 
government arc state action and thus subject to the same constitu­
tional limitations as other functions.7** The proper question should 
have been whether the burden on commerce imposed by preference 
laws was of such a nature or degree to constitute a commerce clause 
violation.

The line of authority upholding preference laws was broken in 
Garden State Dairies uf Vineland, Inc. c. Sills.7'J The case involved a 
New Jersey statute which required businesses selling milk to any state 
agency to certify that ( 1,) it had purchased from New Jersey sup­
pliers in the prior year at least the amount of milk to be supplied 
under the contract, and that (2) it would purchase at least that 
amount in the next year. In its initial opinion, the New Jersey 
supreme Court acknowledged the line of cases virtually immunizing 
public contracting from constitutional scrutiny, but it recognized an 
inconsistency with more recent Supreme Court pronouncements on

73. E.g., Tribune Pontius' and Binding Co. v. Barnes. 7 X .D . .591. 75 N .W . 
S04 •< 1398 i.

7-1. Bailey v. Mayor o f New York, 3 H ill 531 (N .Y . 1342 ); Hodgins v Bay
Cits, 156 Mich. 687, 121 N.W . 274 (1 9 0 9 ) . Although the distinction is still
followed in some jurisdictions, it has been sharpiy criticized by scholars. See 
\V. Pitosstn. Handuook o f  th e  L a w  o f  Tou ts, $ 131 at 979-83 (4 th  ed. 1971 ).

75. E .g .. Citv o f High Point v. Duke Power Co., 120 F.2d S60 (4 th  Cir.
1941).

76. Set American Yearluxik G i. v. Askew, 339 F. Supp. 719 (M .D . F !a .), 
af i l  mem., 409 U.S. 904 i 19 72 ); City o f Phoenix v. Super. Ct., 109 Ariz. 533, 
514 P.2d 45-1 I 1973 ); Sehrev v. .Allison Steel V ig . Co., 75 Ariz. 2S2, 255 P.2d 
601 (1 9 5 2 ) .

77. E .g .. Horsey v. Neilson, 47 Mont. 152, 131 P. 50 (1 9 1 3 ) .
73. See. e.g., E lrud v. Burns. 427 U.S. 547 ( 1976 ): Sugurman v Dougall, 

413 U.S. 634 1 1 9 7 3 ) .
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the commerce clause.'" Although many recent Supreme Court cases 
would indicate per se invalidity for such an overt discrimination.’1 
the court held that federalism considerations mandated greater dis­
cretion for states in their internal operations. Thus, it held that in­
state preferences '* should he judged hy a reasonableness standard 
rather than a per se rule ot invalidity; the inquire in such eases would 
he whether the burden was "imdue” or 1111 'liable.®3

Under the S•//-. standard, statutes winch invnlvotl minor inter­
ference with commerce, such as tie bid pretc.ences. would he uphold. 
At tile same time pere.-ntag'- ; .eferetiees prolv.hly would he invali;! 
because ot their larger direct and indirect hardens on interstate com-" 
merce. Absolute preferences surely would he declared invalid as a 
prohibition of trade between states. Reciprocal preference laws would 
present the most difficult question. Tlmy are probably invoked less 
often than percentage or absolute preferences, and are somewhat 
justifiable as a form, of self-defense against uneoiutitutional laws "f 
other states. Because they present the same type of burden on com­
merce as percentage preferences, however, they arc probably constitu­
tionally invalid.'1

4

SO. 46 N.J. at 333, 217 A.2d at 130.
fit. E g . , Halil win v. G.A.F. Scelig, Inc.. 204 U.S. 511 (1 9 3 3 ' ; Dean Mil's 

Co. v. Citv ol Madison, 310 U.S. 319 (1931 I; I'olar Uc Cream anti Cream tv 
Co. s. Andrews. 375 U.S. "01 11904 ': See a/.se, U. P. Hood ar.d Sons, Inc 
DnMond, 33(1 U.S. 523 (1 9 4 9 ) :

f'u r system, festered by tile Commerce Clause, is that even’ farmer 
and every craftsman shall lie encouraged ;o produce by rbe certainty 
tliat be will have free access to every market in the Nation, that no 
home embargoes will withhold his exports, and no foreign state will hv 
customs duties or regulations exclude them. Likewise, every consumer 
may look to the free competition frmn every producing area in the 
Nation to protect him from exploitation by a-iy. Such was the vision 
of the Founders, such has been the doctrine o f this Court which has 
given it reality.

Id . at 526.
52. The statute involved in S ills was not a typical in-statc preference .is the 

term has been used in this Comment. Its effect, however, was to force in-state 
production at the expense of producers and distributors from other states, which 
is almost identical to the elfect o f preference laws.

53. On remand, the Superior Court found that it was unreasonable to require 
suppliers to purchase milk from residents in the prior year, hut the requirement 
that a similar amount he purchased in the coming year was upheld. The finding 
was based on an apparently careful analysis o f the New Jersey :!md milk market. 
93 N.J. Super. 109, 114-15. 250 A.2d 170. 179-SO 1 1967 ). The New Jersey 
Supreme Court reversed and lemandcd again, indicating that som additional 
evidence may establish "significant discouragements of free bidding and additional 
burdens on interstate commerce.”  53 N.J. 71. 74. 218 A.2d 427. 420 HOPS). 
Also, it noted that federal activity in the area may have rendered the statute 
unnecessary. Id . at 75, 24,S A.2d at 249.

54. R, cipmcul provisions in other types of statutes have typically been up­
held against a variety of challenges, hut usually only because the legislation of 
the other state is legitimate, ace 11 U L Motor Freight. Inc. v. Hevmann, 12'' 
N.J. Super 27.', 293 A.2d 711 < 1972).
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The Sills approach was rejected in American yearbook Co. a. 
Askeu.3' u later case involving a Florida statute which required that 
.ill public printing be perronned in the state.>(! The attack was by a 
school yearbook printer which had no printing facilities in Florida. 
Relying on the older line of cases and the fiction of proprietary 
power, the court upheld the statute on both equal protection and 
commerce clause grounds. The court saw merit in the Sills holding, 
•nit it felt that an ad hoc measurement of the impr,r't  on commerce 
would he necessary for each bid. The court, however. misiuterpreted 
Sitfy. The Sills court intended that a preference statute would be 
invalid in its entirety if its overall burden on commerce was 
•treasonable.47

The United States Supreme Convt has never issued an opinion 
•i t*ie validity of preference laws.*8 A summary analysis of the 

,-ect.it case ot lltinhes u. Alexandria Scrap Cor)>.*° however, might 
indicate chat i.i-stnte preference laws would be found constitutionally 
•..did. The Supreme Court upheld a special program in Maryland 
which encouraged faster processing of abandoned or wrecked auto­
mobile “hulks" in the stale. An important element in the success of 
:iic program was a provision for clearing titles to the automobiles. A 
:<)74 amendment to the Aet“" withdrew part of the special title clear­
ing device from out-of-statc processors. As a result, thev challenged 
the validity of the amendments on commerce clause and equal pro­
tection grounds. Since the case involved a state expenditure program 
nth the effect of favoring resident processors, it resembled in-state 
procurement preference laws. Indeed, the issues were framed in 
terms ol state “purchases.” ',| especially by the dissenters.

-5. 439 F. Supp. 719 (M .D . F la .) , aji'd mem.. 4<>9 U.S. 904 i 1972).
-6. F l a .  S t a t .  A n n . $ 2.S3.03 ( W e s t  1 9 7 5 ) .
n7 indeed, it Mould be ..!><urd to examine the impact on commerce from 

, transaction and to scrutinize the unconstitutionality o f the statute as applied 
u  The burden on commerce! fo r the purpose of assessing the reasonableness 
,.i .. statute is the entire  burden, rather than the effect from a single transaction, 
it s .ilivtuns that individual purchases wiii most often have only minimal impact.

Vv But see American Yearlxaok Co. v. .Askew, 339 F. Supp. 719 (M .D . F la .), 
J \ l  mem.. -109 U.S. 904 (1 9 7 2 ) . The Supreme Court can be expected to give 
•:!<• weight to Askew , particularly since it was not fu lly  argued or briefed. See

ii.deiman v. Jordan, 415 U.S. 051. 871 (1 9 7 4 ) (Court's holding contrary to 
the ivjults of three summary affirmances in previous four years); c f. Hicks v. 
Miranda. 42;! U.S. 332 (1 9 7 3 ) . .Askew  has not been followed by other courts. 
>'u- linage Carrier Corp. v. Bearne. 430 F. Supp. 579, 5S3 (S .D .N .Y . 1977 ).

•,9. 428 U.S. 794 (1 9 7 8 ) .
40 . See Md. Th.vnst C o d e  A n n . § 1-501 (1 9 7 7 ) .
91. At one point the Court :ioted that:
Until today the Court has not been asked to hold that the entry by 
the State itself into the market as a purchaser, in c-lFect, o f a potential 
article o f interstate cuuuncrce creates a burden upon that commerce if 
the State restricts its trade to its own citizens or businesses within the
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Closer scrutiny, however, suggests some important differences 
‘t between the Maryland program and in-state preference laws. The
•i Maryland program had motives otlu-r than discrimination. Its gen-
a eral goal was to help the environment and aesthetics in the state.

Even the 1974 amendments were justifiable as an effort to minimize 
the dislocation and dishonesty inherent in interstate shipments and 

f easy title clearance. The Court noted that the amendments helped
Maryland avoid paying bounties to processors fur hulks abandoned 
in other states.9*

Also, the majority may well have bi er, implicitly relying on t’eci- 
eral ism principles and an unspoken balancing approach. Such'a view* 

■t point would emphasize the important role of the states as experi­
menters with innovative programs, and reilcct a desire to encourage 
states to accomplish laudable goals such as environmental protection.” 
Such a holding is consistent with the rule adopted by Sills. Thus.

' 4  , even in light of the dictum in Hughes,'-'* preference laws should not
survive commerce clause scrutiny because tliev lack any justification 
as special experiments or programs with non-discriniinatory motives.

' A

The Equal Protection Clause

Manv cases which involve challenges to preference laws on com- 
miuvc clause grounds allege violations of the equal protection clau -r 
of the fourteenth amendment as well. '  The analysis should be verv

02. 426 U.S. at 404-03.
93. Courts have frequently noted reluctance to strike down state leg isla tion  

which represents a novel approach to a particular problem. See Whalen v. ((oe. 
129 U.S. 359, 597 i 1977 ■; Procter and Gamble Co. v. City ot Chicago. 31)9 F.2.1 
69 (7 th  Ci" 1975), cert. denied 421 U.S. 97-5 i ! 9 7 5 ' i  American Can Co. 
Oregon Liipior Control Coir.m'n, 15 Or. App. (ilS . 517 P.2d 091 I 1973).

94. See note 91 supra. Tin di-sentors accurately pointed out that the decision 
was a retreat from established commerce clause doctrine, -126 U.S. at 317-19, hut 
their concern that the Court was abrogating it- role in preserving nation.ili>:n and 
interstate cooperation was ov-rstated. Sec Hunt v. Washington State App.c 
Advertising Comm'n. -132 U.S. 333 (1 9 7 7 ) ; Complete Auto Transit, Inc. v. 
Hrady. 430 U.S. 274 ( 1977 ), Boston Stock Llxtiiur.gc v. State Tax Comm'n, 429 
U.S. 315. 329 ( 1977; (unanimous decision striking down a discriminatory New 
York tax on commerce clause grounds):

The prohibition against discriminatory treatment of interstate commerce 
tallows inexorably from the basic purpose o f the Clause. Permitting the 
im lis .h ia l States to enact laws that favor local enterprises at the ex- 
:••.use of mit-of-state ho-mcsses “ would invite a mui-iplicatton of 
preferential trade areas destructive” or the free trade which the Clause 
p r .t t .t - . Dean M ilk Co. f .  M atlis.ui. * !0 U.S. 349. 35*7 (4 51 ).

S t"  also Great Atlantic and Pacific Tea Co. v. Cottrell. 424 U.S. 3f--5 i ! 9 7 5 ' .
u5 r. z .  American Year! «*.»k Co. v. A-kew. -.19 F. Supp. 72-1 M.D. Fla. . 

a’J ’d mem.. 41)9 U.S. 904 1972 i; City o: Pitucniv v. Super. C i. . 19') Aria. 537.
514 P.2.i 454 1973>; Schrey v Allison Stre. Mfg. Co.. 75 Ariz. 252, 255 P.2.i
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Some courts have been reluctant to engage in such a balancing 
approach. For example, in American Yearbook Co. u. Askew,07 the 
governmental-proprietary distinction was invoked in support of the 
broad dictum that “[w]hen the state exercises its proprietary or busi­
ness power, however, it is subject to no more limitation than a private 
individual or corporation would be in transacting the same busi­
ness.” "" The Askew  court, however, was clearly wrong; all state 
action will be subject to at least some fourteenth amendment 
scrutiny.'1”'

Even though Askew was affirmed by the Supreme Court, it has 
not been followed by other federal courts.1''" Askew  was not even 
cited by the court in Ruijcu Construction Co. o. Vorsanger,101 in which 
a three judge court used a traditional equal protection analysis to find 
that the Arkansas tliree percent in-state preference statute was un­
constitutional. Since the overt purpose of the act was to discriminate 
against non-resident bidders, the court noted that “the statute would 
at best be highly suspect whether considered from the standpoint of

9(i. See American Yearbook Co. v. .Askew. .33!) I'. Supp. 719 (M .D . F !a .), 
: f d  mem., 409 U.S. 904 • 1972 ); City or Phoenix v. Super. Ct., 109 Ariz. 333,
5i4 P.2d 454 ( 1973 ); T ribunt Printing and Binding Co. v. dames, 7 N .D. 591,
75 N.W . 904 ( 1S9S).

97. 339 F. Supp. 719 t M .D . F la .) , a f d  mem., 409 U.S. 904 (1 9 7 2 ) .
ah. 339 F. Supp. at 721. The unly case cited tor the proposition thac pro­

prietary functions are specially protected, Atkin v. Kansas, 191 U.S. 207 ( IS 0 3 ) .  
involved a limitation on congressional power to regulate internal state policies, 
.,nd not fourteenth amendment issues.

99. Sec E lrod v. Bums, 427 U.S. 347 (1 9 7 0 ) ; Sugarmnn v. Dougall, 413 
U.S. 634 (1 9 7 3 ) . The Saw in the Court's reasoning is most obvious iti cases 
involving suspect classification;! or fundamental rights, but such situations are 
different from the normal preference law attack only in that there is a higher 
level o f scrutinv. Proper weight can he given to federalism considerations under 
either standard of roview without completely immunizing preference statutes 
com attack.

100. For example, in Image Carrier Corp. v. Beame, 430 F. Supp. 579, 583 
i S.D.N.Y. 1977 ), the court >jw  "no justification in the case law, tne language 
•if the Amendment, or in reason for restricting the reach o f the equal protection 
clause. Indeed, such a cuurse would be fought with danger to the very principles 
underpinning the Amendment." The court rejected the M keu i aoproach and 
declared that a New York City practice o f not contracting with non-union 
printers constituted an equal protection violation.

101. 397 F Suon. 1105 (E .D . .Aik. 1973 ).

i  w»t-:* %
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dilferent from that under die commerce clause, but, unfortunately, 
courts too often use onlv a single rationale.'-’'’ \  V ;

While the focus of commerce clause scrutiny is on the impact 
upon interstate commerce, the equal protection clause addresses the
rationality of using the classification scheme of the preference statute. •
Determining whether a preference statute is "rational” will neces- 
sarilv require balancing the legitimate interests which the state seeks
to achieve against the statute's impact upon a particular business or _ ■
the class of non-resident businesses affected. • ‘

':t r«i- » i,
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f,'» Equal Protection Clause or from the standpoint of the Commerce 
Clause." ,0* The state had attempted to justifv the act on a variety 
of bases, including enhancement of the state's economy and an even­
tual increase in tax revenues. The court replied, however, that;

The trouble with that proposition is that its truth is not self-evi­
dent, and there is no evidence before us tending to show that the 
p;eference has in fact served the fiscal interests of State and local 
government in Arkansas in any significant way or that it is likelv 
to do so in the future.

On the other hand, it is clear tc us what Act 264. including 
its criteria, is reasonably calculated to do is discourage persons 
from entering the public contracting field in Arkansas, reduce 
competition in the field, and substantially increase the cost of 
public work in this State as it would have done in this case but 
for our holdiing.1"'1

Once such an overtly discriminatory motive is shown, the burden 
shifts to the state to prove the legitimacy and rationality of the prac­
tice.1"4 It is doubtful that a state could establish tliat attempting to 
gain an economic advantage at the expense of citizens of other states 
is a legitimate interest.1"'1 Normally legislative judgments about dis­
puted economic issues would be entitled to deference by the judi­
ciary, but judicial control is far more important when a state legis­
lature is burdening those from other states. Without supervision bv 
the courts, citizens of other states could protect themselves only 
through retaliatory measures and other forms of economic warfare.11,1 
Although tie bid preferences may be justified because of their mini­
mal impact, percentage preference laws would probably be found 
invalid under the equal protection clause.

Although in-state preference laws which require contractors ;o 
employ only residents or citizens for certain public projects involve 
slightly different considerations, they are also probably unconstitu­
tional under the equal protection clause. Those statutes typically 
require a period of residency and often both state and United States

102. Id . at 1111.
103. Id . at 1112.
104. Hunt v. Washington State Apple Advertising Comm'n. 432 U.S. 333 

(1 9 7 7 ) .
105. Sue Tnomer v. W itsell, 334 U.S. 3S5 ( 194S); Lvnden Transport, fnc. v. 

State. 532 P.2d 700, 710 (Alaska 1975 ): “ A discrimination between resi. 1"nrs
and nonresidents based solely on the object of assisting one class over the other 
economically cannot be upheld under either the privileges and immunities or 
equal protection clauses."

10'i. In Austin v. N\\v Hampshire, 420 U.S. 650 ( 1975', the Supreme Court 
used a stricter standard of review in invalidating i New Hampshire tax on non­
resident workers became retaliation in their home state would he their only 
other effective remedy.
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citizenship.1-'7 Two recent cases l"“ have declared such laws uncon­
stitutional through the use of a strict scrutiny standard of review. 
That standard was held to be appropriate because a durational resi­
dency requirement may violate the penumbra! “right to travel,” 105 
and a citizenship requirement may discriminate against resident 
aliens."'1 Both courts held that the states could still require public 
contractors to employ only bona fide residents, as long as duration of 
residency and citizensliip were not factors. The rights of the parties 
before those courts might be adequately protected under such a ruling, 
but public contractors from other states could be severely harmed.111 
An employer may lie able to successfully challenge a resident employ­
ment preference under the equal protection clause, but he could not 
vicariously assert the rights of his employees to obtain a higher 
standard of review.

The Privileges and Immunities Cluuse

In-state preference laws could also be challenged based on the 
privileges and immunities clause."- When the state creates a classi­
fication based on in-state residency, the privileges and immunities 
.mulvsis is somewhat similar to that under the equal protection clause.

The case of Tutimer c. Witsell113 considered the validity of a 
group ot South Carolina statutes with many similarities to in-state 
pri tertnce laws. One of the sections imposed an annual license fee 
ot 525.00 on shrimp boats owned by residents, and 52,500.00 on non- 
residents who were engaged in shrimping off the North Carolina 
o u s t. '"  As with preference laws, such statutes discriminate overtly 
ad just businesses from other states. Most significant in the opinion 
i3 the Court's restatement of the underlying values furthered by the 
privileges and immunities clause:

■ The prim ary purpose ot this clause . . . was to he lp fuse
into one Nation a collection ot independent, sovereign States, it

:o7. See note 15 >tipra.
i-'V tlicklin v. O r b e c k , 565 P.2d 159 (A laska 1977 ), probable jurisdiction

n.,t. d. U.S.LAV. 3293 (Oct. 31. 1977 ); Peoole c s  rc l. Holland v. Dleieh
( .nistr. Co.. 01 III.2d 258, 335 N .E.2d -te9 1 1975)1

U'9. See Shapiro v. ThoVnpson, 394 U.S. 618 ( 1969).
110. See Cranom v. Richardson, 403 U.S. 365 1 1971).
111. A requirement to employ only residents inav in practice operate to pre­

clude them Irom competing lo r projects in states with such laws. The impact 
could he particularly severe to the extent that the project required a large 
proportion o f skilled employees, since it would lie more difficult to hire such 
individuals locally lo r a temporary job.

112. U.S. C o n s t . ,  art. IV , $ 2. th e  clause provides simply that: 'The Citizens 
ol each State shall he entitled to all Privileges and Immunities of Citizens in the 
several States.”

113. 334 U.S. 335 . 1948 ).



226 UNIVERSITY OF COLORADO LAW REVIEW [Vol. 49

was designed to insure to a citizen o f State A who ventures into 
State B the same privileges which the citizens o f State B en)in\
F o r protection o f sue!*equa lity  the citizen o f State A was not to 
be restricted to the uncertain remedies afforded by diplomatic 
processes and official retaliation . . . .

Tn line with this underly ing purpose, it was long ago decided 
that one o f the privileges which the clause guarantees to citizens 
o f State A is that o f doing business in State B on terms o f sub­
stantial equality with citizens o f that State.1

Because the degree of discrimination did not bear a close relationship 
to any \alid state objective, the Court found that the licensing scheme 
violated the privileges and immunities danse.11'1

Tooiner, then, stands for the proposition that businesses should be 
able to compete in other states under substantially the same conditions 
as residents of those states. The argument which is sometimes asserted 
that an in-state preference is compensation for lost tax revenues is 
unconvincing. A state will lose some tax revenues any time goods arc 
produced or services performed outside the state. If there is unre­
stricted free trade among states, specialization in one state will leave 
a vacuum to Ire filled by goods which can be best produced else­
where. Thus, allowing freer trade will increase efficiency and total 
output, and ultimately increase the tax base in each state.117 The 
privileges and immunities clause "out!aw[s] classifications based •>:; 
the fact of non-citizenship unless there is something to indicate that 
non-citizens constitute a peculiar source of the evil at which the stat­
ute is aimed." Insulation of home-state businesses is simply not a 
legitimate interest under the privileges and immunities clause.

The  Fo re ign  A ffa i rs  Theo ry
In-state preference laws may also be invalid to the extent that 

they interfere with the broad national power over foreign affairs. 
Although the power to regulate interstate and foreign commerce is

115. 334 U.S. at 395-96 < footnotes omitted'.
lie. 33a U.S. at 396.
117. It makes no difference that the government is purchasing the goods 

rather than private businesses. In this area the wisdom of our Nation's founders 
is amply supported b y  the latest economic th eories. See text accompanying 
notes 45-5S supra.

IIS . Toomcr v. U'itseil, 334 U S . 3S5, 39S 194S1; hut see People ex re I. Hol­
land v. Bloigh Cunstr. Co., 61 II! 2 .i 23S. >35 V E.dd 469 1975 '. where reducing
unemplovment was found to be a valid state interest under both the equal pro­
tection and the piivdcgos and immunities clause'. Although M ich  a coal arrears 
even inure compellini! on its surface than the- ’'retention" of tax dollars, n r-iticir. •' 
it : s the same. Ivt-lucine unempiuvment is »'iru!v an important state interest, it 
doing it at the expense of jobs in other states is an activity that the privileges 
and immunities ciause was intended to prohibit.
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granted to Congress in the same clause of the Constitution,119 state 
activities in the two areas are gov'emed by very different standards. 
An important and legitimate state interest may justify even substantial 
burdens on interstate commerce;129 but in the area of foreign affairs, 
state regulation which could embarrass or interfere with federal policy 
is prohibited regardless of the state's interest.121

The federal government may legitimately discriminate against 
businesses from foreign countries. Since 1933 the federal procure­
ment system has pursued a "Buy American" policy,1— with percentage 
preferences set by executive order at six to twelve percent12" A fiftv 
percent domestic preference was imposed in 1964 for all defense 
department spending in an effort to assist in balance of pavments 
problems.12* About one third of the siaces also have Buy American 
statutes.125 Although such laws superficially tppear consistent with 
the federal Buy American program, they are unauthorized and clearly 
have an adverse effect on foreign trade.12'1 Accordingly, California's

119. U.S. C o n s t ,  art. I, } S, c l  3.
120. E.g., Parker v. Brown, 317 U.S. 341 (1 9 4 3 ) ; Aldena, Inc. v. L iFo lleK c , 

332 F.2d 745 (7 th  Cir. 1977).
121. U.S. v. Curtiss-Wright Export Corp., 299 U.S. 304 (1 9 3 0 ) ; U .S. v. 

Belmont, 301 U.S. 324, 330 ( 1 9 3 i ) ;  ■;/. Coolev v. Board o f Wardens, 53 U.S.
12 How .) 299 ( 1S51); see B. S c h w a r t z ,  I I  A C o m m e n t a r y  o n  t h e  C o n s t i t u ­

t i o n  } 200. at 97-90 19G3). The exclusive power o f the federal government
uver foreign affairs is an implied pow -r inherent in our national system and is 
broader than the power to regulate commerce or the power to make treaties with 
i ’gn natiuns. Zschormg v. Miller, 3S9 U.S. 429 ( 1983 ); U.S. v. Pink, 315 
I'.S 203, 230-34 1 1942 ). Since foreign commerce is included in the broader 
catr yiry o f foreign aifairs, different standards apply to state interference with 
interstate as opposed to foreign commerce, C f . Hale v. Uiinco Trading Co., 306 
U.S. 375 i 1939 ).

’.22. 47 Stat . 1520 (1 9 3 3 ) , 41 U.S.C. $$ lOa-J (1 9 7 0 ) .
12:3. Eacc. Order No. 1U5S2, 19 Fed. Reg. 39o3 (1 9 5 2 ) .
124. Memorandum Iruni Cyrus Y.incc to Assistant Secretary of Defense, (M arch 

7, 1804), reprinted in Trainor. The B u y  A in c r ii.cn  A c t : Exam ination , Analysts, 
..mi Com panion . 84 Mu.. L. R e v .  101. 120 n.123 i l9 7 4 > . fn 1976, defense 
spending for procurement and other contracting amounted to almost 70'J o f all 
federal expenditures other than for personal services. D e p t ,  o r  C o m m e r c e ,  
B c iu .a u  o f  E c o n o m i c  A n a l y s i s ,  57 Survey of Current Business S o . 9 (Sept. 
197" 1.

125. E.g.. H a w a i i  Rev. S t a t .  $ 103-24 (1 9 7 6 ) ; N.J. S t a t .  A n n . $$ 52 ;33 -2 
, WVst 1955 ); O k la .  S t a t .  A n n . tit. 61, $ 51 i West 1955 ); P a . S t a t .  A n n . tit. 
71, J 639 (Purdon 1962 ). See National Association of State Purchasing Officials 
Committee on Competition in Covemment Purchasing, 1963 Survey of In-State 
P re fe ren ce  Practices, Dom estic vs. Fore ign Purchases.

126. Particularly because state expenditures are presendy so large, the inter­
ference with foreign policy could be substantial. Indeed, some states have a 
policy of purchasing no foreign goods, even absent statutory authorization. And 
ffnee restrictive licensing or inspection policies can accomplish similar results, at 
least some foreign businesses completely withdraw from the competition. See 
Comment, State "B u y  A m erican" Policies— O ne V ice . M any Vo ices, 32 G e o .  
W a s h .  L. R e v .  534, 586. 604 ; 19G4); Comment. State B u j-A m crie u n  Statutes: 
T he ir Relation to llxe G eneral Agreem ent on T eritjs  and T ra tle  and ‘he t 'rd e r-1 
Constitution, 32 Ohio St. L .f. 568 (1 9 7 1 ) ,
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Buy American law was declared unconstitutional in Bethlehem Steel 
Corp. v. Board of Commissioners

In-state preference laws accomplish a result similar to Buy Ameri­
can statutes.12* The resemblance of in-state preference laws to state 
imposed tariffs is even more striking when such preferences are ap­
plied to foreign contractors. Although there mav be no direct con­
flict between most in-state preference laws and the General Agreement 
on Tariffs and Trade.1-"' they lead to inconsistent and u».'n unfair 
treatment c areign businesses. Thus, to the extent instate preference 
laws interfere with our foreign relations, they represent an in wild 
exercise of state power.

In-statc preference laws, however, are unlikelv to be attacked <m 
a forc'gn affairs th e o ry . Domestic contractors would lack standin_ in 
assert the violation, and it is rarely worth the effort for a* foreign 
contractor to bring suit in the United States over such an issue, Also

127. 270 Ciil.App.2cl 221, Ml Cat. Ilptr. MIO 1969).
Tin- California Day American Act, in effectively placing an embargo on 
foreign products, amounts to an usurpation liy this state of the power 
of the federal government to conduct foreign trade policy. That there 
are pres ailing state policies which are served lay the retention o f such 
an act is "wholly irrelevant to judicial inquiry . . . ." Ouiy the fed­
eral government can fix the price of fair competition when such ■'m- 
pctstiun is nil an international basis. Foreign Trade is properly -ub- 
joct of national concern, not state regulation. State regulation can 
only impede, not foster international trade policies.

Id . at 225-20, SO C.d. Rptr. at S(*3: but cf. K. .1. B T • imic.il Mdr- v. No. New 
Jersey Dot. Wafer Comm'n. 150 N'.J. Super. 553. 370 A.2 !  203 .Super, Ct 
1077) i dictum ;, c.tf'd on other grounds, 151 N. J Super. 213. 370 \.2.i 
t.'.pp. D iv .); \m. Institute tor Imported Stei I v. County ot Erie, fs  Mi-c.2 
1050. 207 N.Y.S.2d 6u2 (Sup. Ct. 19(>S). ret'./ on other grounds. 32 A.2,1 2>I. 
3U2 N.V.S.2d Gl (1 9 6 9 ).

i2S. California's attorney general later concluded that the in-state preference 
laws also had an idvcrse impact on foreign comnieree. and he declared that the' 
al-o were unconstitutional. 55 Op. A lly  Ccn. of C.'.d. 72-73 1970'.

129. 01 Stat. Pt. 5, T.I.A.S. No. 1700 (1 9 1 7 ) . The agreement , 0 \T T ) pro­
hibits state or local governments from imposing any restriction or regulation 
which results in less favorable treatment for foreign goods than is accorded to 
domestic or in-state products in any aspect et the distribution, transportation. >t 
selling process. Id. at A 19. But another section states:

The provisions o f this Article shall not apply to laws, regulations er 
requirements governing the procurement !>y governmental agencies of 
products purchased for governmental purposes and not with a view to 
commercial resale or with a view to use in the production of goods for 
commercial resale.

61 Slat. Pt. 5. 67-68. T.I.A.S. No. 1700 (1 9 4 7 ). Thus, most public procure­
ment would he exempt from the GATT rcimircments, with the exception of 
purchase-, for functions such as publicly funder! utilities. H:iklvvin-l.iina-l!..nii!ea 
Corp. v. Superior Court. 208 Cal.App.2d SO). 25 Cal. Itpfr. 79S !r)G2': .\. S e
Technical Sales v. No. New Jersey Dist. Water Supply Comm’n. 151 N.J. Super 
21S. 376 A.2d 960 (1 3 7 7 ) . Sec Note, Caitforniii ? iSmi-Amcnc ;n Puiicn: Co 
is ith  G A T T  and the Constitution. 17 St.v.stoiiu Rr.v 119 (1 -'?4).
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more subtle mechanisms could accomplish similar results.130 Thus, 
the foreign affairs theory will probably generate only rare litigation.

Pr eem ptio n

Even if in-state preference laws are not found unconstitutional, 
federal power over commerce might be invoked to supercede, or pre­
empt, them. Because public contracting is often considered an inter­
nal state function, however, federalism considerations and the tenrh 
amendment,ai may limit the reach of the commerce power in such a 
situation.

Federal legulation of virtually all aspects of business and many 
state activities has become commonplace in recent times. Indeed, the 
expansion of uniform national requirements was probably essential to 
the rapid development and prosperity of our commercial system. 
There can be no doubt that the relative importance of state govern­
ments has been diminished in the process. The need for protection 
of states' rights, however, was recognized recently by the Supreme 
Court in National League of Cities v. Uscrtj.u -

Writing for the majority of five, Justice Rchnquist found that the 
ability.' to determine wages and hours for state employees were "func­
tions essential to separate and independent existence,” so that Con­
gress could not interfere with the states’ decisions by extending 
minimum wage and overtime provisions to them. Important to his 
conclusion was the finding that the federal requirements would impose 
substantial financial burdens on the states, so that many programs 
would have to be cut back, anti some even discontinued. In contrast, 
the absence of in-state preferences would directly reduce the expense 
of governmental procurement, and might even benefit the overall state 
economy.1®1 Although some of the language in National League of

IK ). Many of the practices arc informal, nnwrttten policies o f state procure­
m ent orficials. Her Note, State "B u y  A m erican" Policies— O ne V ice , M any Voices, 
11 C ro . W a s h . L. H ev. 534. 530 (1 9 6 4 ) . Also, foreign contractors could be 
iilectivelv excluded through restrictive bid specifications, excessive bonding re­
quirements, unfair inspections, licensing resuictioru and inadequate advertising of 
!nds.

131. U. S. C o n s t , amend. X : ’T h e  powers not delegated to the United States 
by the Constitution, nor prohibited by it to the States, axe reserved to the States 
respectively, or to the people."

1 ) 2 .4 2 0  U.S. 833 (1 9 7 6 ) (overru ling Maryland v. W irtt, 392 U.S. 183 
1 9 0 8 )) . Sattunu l League of C ities involved a 1974 amendment to the Fair 

L-.ii.ir Standards Act which expanded the definition o f “ employer”  to include 
must state and local governmental agencies. Pub. L . No, 93-259, § 6 ( a ) C . ) , ( 5 ) ,
• 6 . ,  S3 Stat. 33 (1 9 7 4 ) (codified at 29 U.S.C. $ 2 0 3 (d ) , ( s ) ( 5 ) ,  ( k )  (1 9 7 0 ) . 
Tlus had the etfect ut making the entire Act applicable to those activities, but the 
. nlv extension at issue was that of the minimum wage and overtime provisions.
29 U.S.C. \ {  206, 207 (1 9 7 0 ) .

1 )3. See text accompanying notes 43-58 supra.
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i Cities is broad enough to preclude virtually all federal regulation of
state activities,15* its actual holding appears to be much narrower. 

, * Contrary to the fears expressed in Justice Brennans dissent, 53 the
case has not been expanded beyond the narrow factual situation it 
involved. It has been held that the equal pay provisions of the F -• 
Labor Standards A ct’5,1 could still be justified under the commerce 
power since the intrusions are less significant and discrimination can­
not be considered an “essential governmental function." 15: Also, the 
application J  Title VII of The Civil Rights A ct151 to the states was
upheld bv the Court withoi..' dissent under section five of the four­
teenth amendment.1*' Under such an analysis, discrimination against 
those from other states could be considered an illegitimate govern­
mental purpose under the commerce clause, the privileges and immu­
nities clause, and perhaps even I’.ider the equal protection clause.11” 
Thus, the reach of the commerce clause should extend far enough to 
preempt in-state preference laws.1*1

134. E .g ., 420 U.S. at 852:
We hold that insofar as the challenged amendments operate to directly

- j  displace the states' freedom to structure integral operations in areas of
~ . traditional governmeufal functions, they are not within the authority
' * granted Congress bv A it I, $ a, cl. 3.

135. 426 U.S. at S58-S00, 875.
130. 29 U.S.C. 5? 2 0 0 (d ) ( 1 )  (1 9 7 0 ) .
137. Christensen v. Iowa, 417 F. Supp. 423 (N .D . Iowa 1976); User.’ v. Dallas 

Ind. School Dist,, 421 F. Supp. I l l  (N .D . Tex. 1976); Brown v. Count’.’ o f Santa 
Barbara, 427 F. Supp. 112 i C.D . Cal. 1977). Stating that discrimination is not 
an important attribute of state sovereignty is somewhat conclusory, but it rclle.ts 
a judicial conclusion about the weight given to the state's interest when balancing 
it against national concerns. Such a weighing process was inherent in the So- 
H o w l League of C ities decision. See Miehelman, States' R ich Is arul States' Rales. 
Permutations ot "Sovereignty" in Satio na l League of C ities Useru. 'rfi V a le  
L. J. 1165 ( 1977 ); Tribe, Unraveling National League at C ities : The New 
Feaera lism  and Affirmative Rights to Essential Governmental Services, 90 H.’.nv. 
L. R ev . 1065 (1 9 7 7 ) ; Note, National League of C ities u. L'scry: A New Approach 
to State Sovereientu?, Id U. C o l o .  L. R e v .  467 (1 977 )

138. 42 U.S.C. $ 200<>e-2u) i 1970).
 ̂ 139. Fitzpatrick v. Bitzcr, 127 U.S. 445 (1 9 7 6 ) ( per Rehnquist, J .).

140. Some courts have upheld the application ot the equal pay provisions at 
• '? t.-* the Fair Labor Standards Act to the states on the basis of section five of the
AVc'-il fourteenth amendment instead of on the commerce clause. See Us rv v. Allegheny

I  County Institution Dist.. 544 F.2d 148 (3d  Cir. 1976 ); Uscrv v, Edward j. Meyer
y a . M e m o r i a l  Hospital, 423 F. Supp. 1368 (W .D .N ’ .Y. 1977).

141. I f  Congressional power over interstate commerce was sufficient to super- 
. cede in-state preference laws, fc-deral administrative action might accomplisn a
‘ ’ - 4  similar resuit. T h e  F e d e ra l T ra d e  Commission has re c e n llv  heen "ranted broadsimilar resuit. The Federal Trade Commission has recently been granted broad 

'i j rulemaking powers, 15 U.S.C.A. ) 5 7 a t a / ( l ) ( B )  (W est Supp. 1976), and the
' l i r - v  anticompetitive c’ lfccts of preference laws could readily bring them within the
V : ! realm of "unfair trade practices”  O'er which the F.T.C. might exercise its juris­

diction. Sec F.T.C. v. Sperry ec Hutchinson Co., 405 U.S. 233 . 1972). There ;>
some doubt .is to whether the -tales fail vvithin the jurisdiction of the F.T.C 
even in its ruie-makinz capacity. Sec California ex rcl. Christensen v. F.T.C., 549 
F.2d 1321 (9 th  Cir. 1977 ). But recent activities have begun probing deeper a.xd 
deeper into anticompetitive activities on the part o f stares. Rule-making pro-s >’!

tit•r >

m
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C o n c l u s io n

The wisdom and ultimate efficacy of in-state preference laws are 
open to serious question. Such laws impose substantial burdens on 
interstate commerce, and very likely constitute commerce clause vio­
lations for that reason. Most would probably r.ct be upheld under a 
fourteenth amendment attack, and they also appear to violate the 
privileges and immunities clause. Further, such laws are invalid to 
the extent that they represent an intrusion by the states into the fed­
eral domain of foreign affairs. Finally, preference laws could be 
directly preempted by action of the federal government through its 
power over interstate conunerce.142 It is unfortunate that such laws 
have been so widely enacted, and surprising that they liave not been 
. accessfu.lv challenged more often.

Donald E. Jordan

uedings or investigations are underway which would effectively invalidate state 
prohibitions ot advertising by sellers of prescription drugs, veterinarians and the 
evcglasS industry, and the commentators utufurmlv advocate F.T .C . jurisdiction 
.ver anticompetitive slate practices. See BadaJ Restric tive  ^h.te Lutes and the 
Federal T rade Comm ission, 19 .Vd.uiw L . Rev. 239 ( 1977 ); \  rkuil, Preemption 
uf State Law  bo the Fcd e ra . Trutle Comm ission, 1976 D l'ke L. j  2 .3 ; Note, The 
State Action Exem ption and Antitrust Enforcem ent Under the Fed era l Trade 
Commission A ct, S9 Haiw . L. Rev . 715 (1 9 7 6 ) .

142. In light o f the many attacks wliich might be made on prefert.'ce laws, it is 
sometimes too easy to overlook the fact that they could be modified or repealed 
at any time hv individual states. The American Bar Association Sections on 
Local Government Law and Public Contract Law are nearly finished with their 
joint project o f drafting a model procurement code. Sections on Local Govern­
ment Law and Public Contract Law o f the American Bar .Association, Model 
1-rucuremcnt Cotie. ( Prelim inary Working l ’ aper No. II 1977 ). It w ill represent 
i;u* "state .if the art”  in purchasing laws, anti will encourage efficiency and com­
petition at all levels o f government. The present version o f the Code contains 
::ie alternatives of a tie bid nr a percentage preference. The percentage prefer­
en c e  is properly discouraged, and should not lie adopted by any state contem­
plating a retorm of their procurement laws.
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State v. Km chtcn , 1"1 A n ; .  1S6, 417 '.’ .2d 
5 1‘J (1 9 6 6 ), ccrt. denied. 335 U .S . 1043. 87
S.C t. 734, 17 L .Ed . 2d 6S7 (1 96 7 ).

[ 6 . 7 ]  T'ne fact that Savoy was not 
present during the rep laying o f  the tapes is 
not reversib le e rro r . Bustamante v, E y- 
nian, 456 F.2d 269 (9th C ir. |9 7 2 ) held 
n a rrow ly  that in a capital case the defend­
ant's right to be present in the courtroom  
is constitutional and cannot be waived. 
How ever, : t less than a capita! case it may 
be harm less e rro r. T h e re fo re  Savoy's ab­
sence during the rep laying o f  the tape fa lls  
under the ru le o f  State v. Bustamante, su­
pra and State v. Curio , 12 A riz.A pp . 461, 
471 I'.2d 763 ( l ’ >70) ho ld ing that tmlcss 
pre judice is shown the e rro r is harm less. 
N'o pre judice was shown here.

A f firm ed.

H A Y S . C  J., C A M E R O N . V . C. J.. and 
S T R l'C K M E Y E R . and I IO I .O H A N , JJ. 
concur.

luD Ariz. .*3.3
C I T Y  O F  P H O E N I X ,  a po l i t ica l  subdiv i s ion 

o l  the S ta t e o f  Ar i zona .  C i t y  o f  Mesa ,  a po­
l i t i ca l  subdiv i s i on o f  the S ta t e of  Ar i zona ,  
and Zu r n  Enginee r s ,  a c o r p o r a t i on ,  P e t i ­
t ioners ,

v.
The  S U P E R I O R  C O U R T  o f  the S ta t e  o f  A r i ­

zona IN ANO  F O R  the C O U N T Y  OF  
M A R I C O P A  and Mo r r i s  R o z a r ,  j udge  t he re ­
o f ,  and M. M. Sund t  Cons t r uc t i on  Co., an 
A r i z o na  c o rp o r a t i on .  Respondents .

No. 11094.
Supremo Court " f  Arizona,

In Italic.
Sept. 20. l!!7:t.

Special actn prevent the en fo rce­
ment o f the decisior o f Superio r Court 
which ordered the award o f certain con­
struction contract by the city to certain

contractor. The Supreme Court. Holohan. 
/ . , held, in ter a lia , that the statute requir­
ing that a contract fo r  public work which 
would be paid from  public funds be let to 
contracto r who has paid certain state and 
county taxes in case a better bio from  non­
qua lified  con tracto r is less than 5^7 lower 
is not unconstitutional as denying equal 
protection o f  the laws o r as v io lating  the 
commerce clause o f the Federal Constitu­
te  n.

R e lie f sought denied.

1. Comme rc e  C=5 4  
Con s t i t u t i on a l  L aw  0= 21 1  
Munic ipa l  Co r p o r a t i o n s  0 = 3 2 7

Statute providing, in letting o f  con­
tracts fo r  expenditure o f  public fun is, for 
g ranting o f 597 preference to contractors 
who had paid county and state taxes fo r 
two successive years immediately p rio r to 
making o f  bid is not unconstitutional as vi­
o la ting  the equal protection provision 
the Fourteenth Amendment and the com­
merce clause o f the Federal Constitution. 
A .R .S . § 34-241, suhd. B ; L'.S.C.A.Cor.st. 
a rt. 1, § 8, c l. 3 : Amend. 14.
2. Munic ipa l  Co r p o r a t i o n s  C=33G ( l )

Proceeds o f  revenue bonds fo r  con­
struction o f  water treatment p lan : to - tu . 
ply domestic water fo r  city constituted 
"public funds" within statute requiring a 
f 'T  preference to be given in lotting **i Is 
on contracts fo r  public work to bo paid 
from  public funds i:i case o f  corttractors 
who have paid state and county taxes. A 
R .8 . 9-521 et stq., 9 -536 , 34-241, subd. 3.

.See publication Words ami I ’ brnses
for oilier judicial constructions and
d efin ition !;.

3. S t a t u te s  C = 2 l 9 ( i )
Courts give great weight to opinPKS 

o f those charged with duty o f  administer­
ing the regu lation o f  a pursuit involving 
technical expertise.
4. Appeal and E r ro r  C= '0 I0 .W 61

The Supreme Court w;i! t ot di.-turu 
findings o f tria l court when supported '.y 
s u !-• t a n t i a 1 e v i d nee.
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tated 151 A.L.R. 781, 796. In Liberty Mu­
ni Insurance Company v. Jones. 344 Mo.
J, 130 S.W.2d 945, 125 A.LR. 1149 '1939). 
notated in 125 A.L.R. 1173, at 1182, it 

was said that an insurance adjuster should 
not state or act upon his own opinion as to 
the legal right? of the insured. Steps taken 
against the unauthorized practice of law 
are not primarily for the protection of at­
torneys but for the protection of the public 
from potential injury resulting from re­
liance on laymen for the performance of 
acts requiring the training, knowledge, and 
responsibility of a licensed attorney. Her­
man v. Prudence Mutual Casually Compa­
ny, 41 Il!.2d 468, 244 N.2.2d 809 (1969).

We, therefore, find an underlying reason 
why the adjuster would not authorize the 
contractor to proceed but required Moewes 
to do that. He was ignorant about materi­
almen's liens and not in a position to give 
Moewes any advice in that regard; and, if 
he had, he might have unlawfully engaged 
in the practice of law.

In White v. Hartford Casualty Company, 
La.App., 297 SoJld 744 (1974), it was held 
that a lay adjuster has no duty to advise 
claimants of the law, citing Green v. Grain 
Dealers Mutual Insurance Company, La. 
App.. 144 So.2d 685 (1962), where it was 
said a simple inquiry to a Louisiana lawyer 
would have avoided the difficulty. In the 
case now before us, it is undisputed thul 
Moewes and the adjuster were equally igno­
rant of the law of materialmen's lions. 
There was certainly no evidence that 
Moewes was deliberately or even, as the 
basis for an action, constructively lulled 
into any sense of security. In Smith v. City 
ot Dallas, Tex.Civ.App., 425 S.W.2d 467 
(1968) it was held an adjuster wns under no 
duty in adjusting a claim to interpret for 
the claimant a notice -ovision of the city 
charter, of which he wi t even aware, or 
even advise claimant to iploy an attor­
ney; his duty was to ir it '.gate and at­
tempt to settle claims tor the insurance 
company. That is all hat the insurance 
adjuster here was doing.

We conclude and hold that an adjuster 
for an insurance company, under the cir-

v. BOARD OF TRUSTEES Wyo. 745
Ml PM 745
cumstances ot this case, is under no duty to 
give an insured the legal advice she claims 
should have been given.

Affirm ed.

itTScnitlsrr

GALESBURG CONSTRUCTION COMPA­
NY. INC. OF WYOMING, Plaintiff,

v.
The BOARD OF TRUSTEES OF MEMO­

RIAL HOSPITAL OF CONVERSE 
COUNTY. Defendant

No. 5607.

Supreme Court of Wyoming.

March 9, 1982.

A constitutional question was reserved 
from the District Court of Converse Coun­
ty, William A. Taylor, J., as to whether 
statute giving preference to residents on 
public contracts was unconstitutional. The 
Supreme Court, Raper, J., heid that: (1) 
statute as applied to nonresident corpora­
tion did not warrant strict scrutiny analysis, 
because resident corporation was not a 
member of a suspect classification, and be­
cause the fundamental rights of interstate 
travel and the right to vote do not extend 
to a corporation: (2) as applied to nonresi­
dent corporation bidding on public contract, 
statute was not unconstitutional as viola­
tive of the equal protection clause of the 
Fourteenth Amendment, because the pur- 
oose of the statute, that is, to encourage 
local industry, was a legitimate state inter­
est, and because the statute as drawn was 
rationally related to the advancement of 
that interest; and (3) argument by nonresi­
dent corporation that statute should be de­
clared unconstitutional on a public policy 
basis would not be considered.

Question answered.
Rooney, J., dissented and filed opinion.

vj
 

Vi
 i



HOUSE RESEARCH AGENCY 

Pouch Y - State Capitol 

Juneau, Alaska 99811

465-3991

MEMORANDUM January 30, 1980

TO: Representative Vernon Hurlbert

FROM: Susan Brody, Issues Analyst

RE State Use of Interior Alaska Lumber 
Research Request No. 25

INTRODUCTION

Tht use of lumber produced in Interior Alaska for local construction 

projects might be substantially increased if a number of obstacles can 
be overcome. Neither the Uniform Building Code nor State statutes and 
regulation appear to present any major deterrents to use of locally 
produced nber iu Interior Alaska. Instead, the problems tend to arise 

from desigi practices and building construction specificatiors which are 
not geared to the use of local lumber products. Other important obstacles 

also exist, including lumber supply problems, undeveloped local markets, 
and an absence of lumber drying facilities and more sophisticated processing 

equipment.

The use of Interior Alaska lumber has been of interest to a variety of 
people and agencies for many years. In 1969-70, a series of reports was 
sponsored by the U. S. Forest Service and the Federal Field Committee 
for Development Planning cn the feasibility of utilizing timber products 
from the upper Kuskokwim and middle Yukon Rivers for local construction 
projects. More recently, the Kuskokwim Corporation, in cooperation with 
the U. S. Forest Service, has initiated a land use management planning 
process which includes an assessment of forest resources and market 

potential.

White spruce is the commonest tree of Interior Alaska. It Is considered 
the most important commercial trie in Canada, and its workability, 
strength, weight, and insulating qualities make it a good wood for con­
struction projects. Locally produced white spruce house logs and rough 
cut lumber have been used for some time for private housing construction 
projects in Interior Alaska, but have seldom been used for any public 
projects such as schools or public safety buildings. This memorandum
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Representative Vernon Hurlbert 

January 30, 1980 

Page No. 2

describes the primary deterrents to use of this lumber for public projects 

and-identifies possible solutions to eome of the problems. Our sources 
of information include interviews with the U. S. Forest Service, the 

Department of Transportation and Public Facilities, the Kuskokwim 
Corporation, the Department of Housing and Urban Development, the Bureau 

of Land Management, the Bureau of Indian Affairs, and Guinn Lumber Company 
in Bethel. Previous reports on the subject were also extremely helpful 
because many of the problems that prevented use of the lumber in 1970 still 
exist today.

I would be happy to meet with you and clarify any of the findings presented 
in this memorandum.

CURRENT POLICIES AND PRACTICES IN ALASKA

The use of local forest products for public projects Is clearly encourag­
ed by State statute.

Sec. 36.15.010. In a project financed by 
state money in which the use of timber, 
lumber, and manufactured lumber products 
is required, only timber, lumber, and 
manufactured lumber products originat­
ing in this state from local forests shall 
be used wherever practicable, (emphasis 
added)

Sec. 36.15.020. A  clause containing the 
substance of Section 10 of this chapter 
shall be inserted in all calls for bids 
and in all contracts awarded.

Despite this policy, lumber produced in Interior Alaska has been used only 
rarely for State funded construction projects.

The primary State agency overseeing construction projects in Interior 
Alaska is the Department of Transportation and Public Facilities (D0TPF). 
DOTPF is responsible for construction of schools, airports, roads, 
detention facilities, and other structures. Almost all of the design 
work for DOTPF is contracted out to private sector architects. Those


