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Original sponsor: Resources Committee

IN THE HOUSE BY THE RESOURCES COMMITTEE

CS FOR HOUSE BILL NO. 632 (Resources)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to a right to farm."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. LEGISLATIVE FINDINGS. The legislature finds that agricul- 

ture makes an important contribution to the economy of the state and that 

the encouragement, development, improvement, and preservation of agricul­

ture will result in a general benefit to the health and welfare of the

people of the state. The legislature further finds that conflict between 

agricultural operations and urban and suburban land uses threatens the

permanent loss of agricultural land.

* Sec. 2. AS 09.45 is amended by adding a new section to read:

Sec. * 09.45.235. AGRICULTURAL OPERATIONS AS PRIVATE NUISANCES,

(a) An agricultural operation and an operation appurtenant to an 

agricultural operation is not and does not become a private nuisance

by a changed condition that exists on neighboring land if the agricul­

tural operation has been in operation for more than tihree years and if 

the agricultural operation was not a nuisance at the time the agricul­

tural operation began.

(b) The provisions of (a) of this section do not app? to a 

nuisance resulting from improper or negligent conduct of agr ultural 

operations or operations appurtenant to an agricultural ope ..ion.

(c) The provisions of (a) of this section 4supersejte a municipal 

ordinance or regulation to the contrary.

-1- CSHB 632(Res)
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Right-to-farm 
laws: Do they 
resolve land 
use conflicts?
By Mark B. Lapping, George E. Penfold, 
and Susan Macpherson

Ouug Wilson

U N D E R L Y I N G  much of the farm­

land controversy arc local land use 

conflicts between farmers and 

rural and suburban residents and indus­

trial users. The irony of the situation is ob­

vious: While farming creates and main­

tains the atmosphere and bucolic land­

scape so many wish to be part of, it is the 

business of agriculture, which mandates 

certain practices and functions, that many 

find offensive. The result is conflict that 

prompts nonfarming neighbors to attempt 

to r strict or eliminate agricultural prac­

tices. This often translates itself into a 

nonfarming majority that employs land 

use controls to regulate farming or that 

resorts to nuisance lawsuits to enjoin or 

restrict certain practices. What many ser fc, 

then, is farmland without farms!

About 30 states have •ight-to-farm" 

laws to address these conflicts. Although 

they vary considerably, all of the laws at­

tempt to do two thi s. First, they seek to 

supersede the c o m m o n  law of nuisance. 

Second, they favor agricultural uses of

Mark B. Lapping it professor and director and 
Cenrgr E. rcnjnld is assistant professor. Univer­
sity School nj Bnral Planning and Development. 
University of Cuclpli, Guelph. Ontario. 
SIC 7.WI. Susan Macjihcrsnn is a land use ana­
lyst. Foodland Preservation Branch. Ontario 
Ministry of Agriculture and Food. Toronto. On­
tario.

land above all others. The statutes thus at­

tempt to establish a “first-in-time, first-in­

right" logic whereby pre-existing agricul­

tural uses have a primacy against all 

others. The presumption is this: If a farm 

constitutes a nuisance, it does so only as 

neighboring land uses change, and the 

owners of the neighboring land arc them­

selves responsible for any liabilities to their 

property or person.

New York the forerunner
The genesis of right-to-farm laws can be 

found in N e w  York State’s pioneering agri­

cultural district law (1971). While provid­

ing a means for farmers to create a district 

to preserve critical masses of farmland, the 

law also deals with the issue of potentially 

restrictive controls or lawsuits:

“No  local government shall exercise any 

of its powers to enact local laws or ordi­

nances within an agricultural district in a 

manner which would unreasonably restrict 

or regulate farm structures or farming 

practices in contravention of the purposes 

of the act unless such restrictions or regula­

tions bear a direct relationship to the pub­

lic health or safety."

Similar statements occur in the agricul­

tural district laws of Virginia (1977) and 

Illinois (1979). Maryland's statute (1977) 

is more specific, noting that the "operation

at any time of jny machinery used in farm 

production or the primary processing of 

agricultural products..." is acceptable so 

long as farm practices do not “cause bod­

ily injury or directly endanger human 

health....”

T he effectiveness of these sections of 

state agricultural district laws cannot be 

easily ascertained. Farmers apparently 

perceive them to be beneficial because con­

flict between neighbors is a specific, long­

term concern of the farming community 

(12). This element of the N e w  York law has 
seldom been used, but its existence m ay be 

enough to deter governments and individ­

uals from pressing claims or promulgating 

restrictive ordinances (3).

North Carolina's statute (1979) lias been 

used as a model for many right-to-farm 

laws. The purposes of I iat law are 

straightforward:

"It is the declared policy of the Slate to 

protect and encourage the development 

and improvement of its agricultural land 

for the production of food and other agri­

cultural products. W h e n  nonagricultural 

land uses extend into agricultural areas, 

agricultural operations often become the 

subject of nuisance suits. As a result, agri­

cultural operations are sometimes forced to 

cease operations. Man y  are discouraged 

from making investments in farm improve­

ments. It is the purpose of this (law) to re-
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ducc the loss to the State of its agricultural 

resources by limiting the circumstances un­

der which agricultural operations m a y  be 

deemed a nuisance."

The law maintains that a nuisance does 

rot exist if three conditions can be estab­

lished: the farm did not constitute a nui­

sance at the lime of initial operation for at 

least one year prior to the suit; the claim of 

nuisance is based upon changing local land 

uses and docs not arise from either negli­

gence or improper operation on the part of 

the farmer: and the alleged nuisance does 

not contribute either to flooding or water 

pollution.

A  more sophisticated approach was in­

corporated into Iowa's livestock feedlot 

nuisance law. The purpose of this law is to 

provide specific protection for feedlots 

from nuisance suits brought by neighbors 

w ho establish themselves subsequent to the 

fecdlot's establishment. Section 2 of the act 

reads:

"In any i snce action or proceeding 

against a fee. ‘ brought by er on the 

benefit of a perse,., whose dale of owner­

ship of realty is subsequent to the cstab 

lished date of operation of that feedlot, 

proof of compliance with sections three (3) 

and four (4) of this Act shall be an absolute 

defense, provided that the conditions or 

circumstances alleged to constitute a nui­

sance are subject to regulatory jurisdiction 

in accordance with either section three (3) 

or four (4) of this Act."

Compliance with the appropriate sec­

tions of the act relate to the Iowa Depart­

ment of Environmental Quality’s water 

pollution abatement program and relevant 

local zoning ordinances, where they exist 

(6). In this way Iowa seeks to guarantee 
that feedlots will be brought into compli- 

ano; with overall state environmental ob­

jectives and appropriate local land use con­

trols.

The State of Washington's law contains 

elements of both the standard North Caro­

lina approach and some of the specificity 

of the Iowa law. But unlike all the other 

right-to-farm laws, Washington's law seeks 

to prevent rural land subdivisions that m a y  

trigger nuisance-like disputes and actions.

Under the Washington statute any agricul­

tural operator w h o  "sells or has sold a 

portion of that land contiguous to a farm 

for residential uses" forfeits the right to 

qualify for protection under the law. Al­

though the logic of preventing farmers 

from contributing to the problem through 

the creation of new lots appears self-evi­

dent, no other jurisdiction has enacted 

such a provision.

The matter of scope
A  variety of farming and farm-related 

operations are covered under the righl-to- 

farrr statutes. In some cases, “farms" re­

ceive protection. In others, " 'ricultura! 

operations ‘ are covered. Some taws prt :ect 

food processing and related commercial 

enterprises. Most of the laws require that 

protected agricultural operations predate 

competing land uses, though a majority 

specify only a minimum of one-year prior 

operation. Nearly all note that appropriate 

state and federal laws, such as environ­

mental regulations, -annot be superseded 

even though lucal ordinances that are con­

trary to agriculture are nullified.

While farms and related operations re­

ceive protection under these statutes, the 

laws almost uniformly requiie that the 

farms and related operations be managed 

properly. The mos' c o m m o n  requirement 

is that farms maintain "good farming prac­

tices," though these are rarely defined. 

Some laws do not cover farm operations 

that pollute or "change" water conditions, 

are run in a negligent or improper manner, 

or that negatively alfect health and safety 

standards.

Because most right-to-farm laws are 

relatively new, few have been tested in the 

courts. A n  exception is Connecticut's 

statute, which was held valid in De Capua 
v. Celia el al (7,11). In this case, the judge 
noted that the "plaintiff came to »h« nui­

sance" and that "the total inconvenience... 

is relatively small in comparison with the 

nature and conditioning of defendents' op­

eration as dairy farmers." Moreover, be­

cause the f. rm was operated “in a proper 

manner," as ,-pccified by an inspector for 

the state’s agricultural department, the 

plaintiff was "not entitled to an injunc­

tion" or “an order for monetary damages."

7 e matter of trespass
Right-to-farm laws are aimed, in the 

main, to protect farmers against nuisance 

suits and local ordinances that would make 

farms nuisances because of changes in 

neighborhood land uses. Another aspect of 

the problem, that of trespass, has not been

Characteristics of right-to-farm laws
Farm Must Must Predate Supercedes 

Type of Agricultural Predate Other by 1 Year Local 
State Operation Protected* • band Uses Minimum Ordinances

Alabama -v • -vyw
Arizona agricultural operations S'"
Connecticut .- • :c.**riSL'-Sv.:vr.v
Delaware 
Florida

 «?*;•.•! •- ••
Georgia 
Idaho 
Illinois 
Indiana 
Kentucky

Maryland agricultural operations
Massachusetts - • ‘ :i-1X • ..'‘iS '
Michigan farms, farm operations X :• V. ... .. i .-M
Mississippi agricultural operations • ‘ ... < X
Missouri ' agricultural operations -.*•'•'■ • ' ' ' X ; V:~

New Hampshire agricultural operations .
N e w  Jersey commercial farms
N ew Mexico agricultural
N e w  York agricultural
North Carolina '.7-iV

North Dakota agricultural 
Oklahoma 
Oregon 
Rhode Island 
South Carolina

Virginia 
Washington 
Wisconsin

V.- T i t >  .-Vr«w
'Note: Agricultural operations Include farming, processing, and all manner of ~sj.qpv 
agriculturally related enterprises; agricultural activities appear to be more farm- 3, 
related and less food Industry-oriented. . . ...: ■ ..a£Sj->.v

• , -.~»v- vvt:'v./ - - - ' i t /■
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Conditions not protected under right-to-farm laws.

State
Negligent

Management
Improper

Management

Water Pollution 
or Changed 
Condition

Alfects to 
Health/Safoty

Alabama
Arizona
Connecticut
Delaware
Florida

X 
- X

• .X 
X

■; x -v V.?.- 

. X  v

■;v: ••' X
■ ;-x-v'x‘ • :

x .’

Georgia
Idaho
Illinois
Indiana
Kentucky

X
X

, , X  ..

%  • i
/  X . X

?.*■'" X

• x

Maryland
Massachusetts
Michigan
Mississippi
Missouri

. . .  , >1 

X

r . ■ vy • ,

x . --A

* r  ;

- x • ■ ■ '

•. 'S*
. . . v  '•'.•• v v  -&  .

•1 ■' ■ ■ •

N ew Hampshire 
Ne v  Jersey 
N e w  Mexico 
New York 
North Carolina

‘ X 
X 

X

X • '» . . . . »  '• •
•• K .'■•••’ ••

' '  x • :•

v

; X

•-"X -  
X

•vA:.nV..: - A  
• . • . - ;

North Dakot3 
Oklahoma 
Oregon 
Rhode Island 
South Carolina •X

XX
 

X

XX
 

X

* 
’ 

■ * 
V

’ •*%>:.• X :  ' /

> . • •* • • • >
...X

'.••■ X.V V  . *

Tennessee
Vermont
Virginia
Washington
Wisconsin

X %  X1 ■ - ' ■.;‘ X

adequately dealt with in the context of 

these laws. Historically, trespass requires c 

physical invasion of property. In recent 

decades, however, at least 10 jurisdictions 
have rendered judgments that accord dust, 

noise, and odors— traditional nuisance ex­

ternalities— trespass status. As one c o m­

mentator noted of Oregon's right-to-farm 

law, "Without prc’ection against trespass, 

the right-to-farm is virtually ineffective" 

(10).

An evaluation

What, then, are we  to make of right-to- 

farm laws? First, right-to-farm laws are 

popular with state legislatures and the 

agricultural community. Even granting 

the newness of these laws, it is surprising 

that so few court tests have arisen as a re­

sult of their promulgation. This m a y  sug­

gest that such laws are long on rhetoric and 

short on impact and delivery. Per' rps fur­

ther court tests are needed (4).
Second, whereas most policies in the 

past were directed toward the solution of 

certain basic land use issues and problems, 

right-to-farm laws respond to site-specific 

concerns and particular agricultural prac­
tices.

Third, right-to-farm laws tend to ignore 

the contemporary practice of nuisance 

law. Court-inspired remedies are seldom 

either/or judgments. Instead, they often 

force the nuisance generator to use techno­

logical mitigation techniques to reduce or 

eliminate externalities so that both parties 

can carry on their activities with a mini­

m u m  of economic and spatial disruption. 

If w e  follow the practice established by the 

nonpoint pollution program of the U.S. 

Department of Agriculture, this is very 

likely to me^n that the costs of mitigation 

must be absorbed overwhelmingly by 

farmers. This invariably raises a number of 

important equity questions, especially 

given the dubious nature of the types of 

nuisances involved.

Fourth, an evaluation of right-to-farm 

laws indicates that man y  of these legal in­

struments use vague terminology', arc a m­

biguous, and m a y  be open to due-process 

challenges. And, as Ed Thompson of the 

American Farmland Trust has noted, "cre­

ative legal draftsmanship by county and 

township commissions might very easily 

result in local ordinances which are entire­

ly consistent with ’right-to-farm’ laws, but 

which significantly restrict agricultural op­

erations" (9).

For all (heir weaknesses, however, right- 

to-fann laws represent an attempt to deal 

with some of the problems associated with 

changing land use and community values 

brought about, in part, by the "counter­

stream" or return migration to rural areas 

(1). Perhaps not unl.kc the restoration of 
some urban neighborhoods, there is more 

than a trace of class conflict involved in 

what m a y  be seen as “the gentrification of 

the countryside." Certainly this phenom­

ena can be observed in a number of local 

ordinances and plans that erect barriers 

against the siting of mobile homes and mo- 

bilv. home parks in m a n y  rural regions of 

the country (5) If nothing else, right-to- 

farm laws attempt to educate a public long 

separated from the processes of food pro­

duction.

Perhaps the best solution to these prob­

lems was suggested by Noel Perrin in his 

essay “The Rural Immigration Law." "The 

solution" to the problems of newcomers 

with new values w h o  seek tc change rural 

areas is “a good, thorough immigration 

law. It wouldn't actually keep Do n  and 

Sue out, it would just require them to learn 

rural values before they were allowed to 

stay" (8). Sometimes that which is saiu in 
jest m a y  be more astute and appropriate 

than the laws of the land. Iri terms of the 

right to farm, this m a y  indeed prove to be 

the case.
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CHAPTER 5

INCENTIVES: RIGHT-TO-FARM 
LEGISLATION*

/. INTRODUCTION
There is a basic incompatibility between many 

types o f agricultural activity and residential use. 
As city people begin to move into rural areas, 
they object to the smells, noises, dust, pesticides, 
and other by-products o f operating a modern 
farm. These complaints can take several forms. 
A landowner may sue the farmer, claiming that 
his farm operations are a nuisance. He may try to 
persuade the local government to pass an or­
dinance limiting various farm activities. He may 
report the farmer to a  county or state agency that 
is responsible for enforcing air or water pollution 
control laws for the purpose o f getting an order 
to end the offending farm practices.

Farmers find that defending themselves 
against such actions can be expensive, time- 
consuming and aggravating, even if they are 
successful. They have turned with increasing fre­
quency to their state legislators for protection. 
The laws that have been passed in response have 
been called “ rig h t-to -fa rm ”  laws. They 
recognize that just as new residents in a rapidly 
urbanizing area should be protected against the 
unhealthful and offensive odors o f a nuisance, 
such as a large feedlot, that has become “ a right 
thing in the wrong place—like a pig in the parlor, 
instead of the barn ,” 1 so too must farmers in 
agricultural areas be protected against legal ac­
tions by their neighbors and local governments 
arising from the fact that homes have been built 
in the wrong places—so that parlors open out on 
pigpens.

II. PURPOSES A N D  CHARACTERISTICS  
OF RIG H i -TO-FARM LEGISLA TION '

At least seventeen states, listed in Table 5-1, 
have adopted some form of right-to-farm legisla­
tion.1 They fall into four major groups, each c f  
which is based to a  greater or lesser extent on a 
different prototype.

A . Laws Based on New York's Statute
New York’s law was enacted in 1971 and has 

served as a model for the Illinois, Oregon,

Virginia, and the Twin Cities M etropolitan Area 
legislation. It provides:

No local government shall exercise any o f its 
powers to en;V:t local laws or ordinances 
within an agricultural district in a manner 
which would unreasonably restrict o r regulate 
farm structures or farming practices in con­
travention of the purposes o f the act unless 
such restrictions or regulations bear a  direct 
relationship to the public health or safety.
As reported in Chapter.4, little explici use has 

been made o f the law, and there have not been 
any judicial . interpretations o f its language. 
Regulations that restrict farm structures and 
practices in support o f the purposes o f the act arc 
permitted, as are regulations o f lot size, subdivi­
sion, and partitioning tLat do not restrict farm 
structures or practices. Regulations that bear a 
direct relationship to the public health o r safety 
are permitted by the law even though they 
unreasonably restrict farm structures and prac­
tices in contravention to the purposes o f  the act. 
(However, it is not clear how a local regulation 
could be constitutional if it regulates farm struc­
tures and practices in an unreasonable way.) 
Only regulations that protect the public morals 
or general welfare, such as certain provisions o f 
zoning ordinances, are curtailed by the law, and 
even then are permissible if the restrictions they 
impose on farming are reasonable. This is specif­
ically recognized in Virginia’s legislation. It is 
not clear exactly how a farmer would avail 
himself of the protections provided by the act. 
Presumably, he could use it in a political way to 
persuade his local government not to  adopt 
restrictive regulations. If he were unsuccessful in 
doing so, he might be able cither !o bring a 
declaratory judgment action to have the resulting 
ordinance declared invalid, or to use the law as a 
legal defense should the local government seek to 
enforce the ordinance against him, In such an 
event the judge would have to address the central 
and most difficult question presented by the act: 
How will the balance be struck between, on the 
one hand, the extent to which the ordinance 
restricts a farming operation in contravention of 
the purposes of the agricultural districting law

• The principal author of this chapter wn; John C. Keene.
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TABLE S-l
STATES WITH RIGHT-TO-FARM LAW S"

Laws Protecting Against Local Government 
Regulations
Alabama (1980)
Delaware (1980)
Illinois* (1979)
Kentucky (19S0)
Louisiana (1978)
Maryland* (1977)
Minnesota (Twin Cities)* (1930)

New York* (1971) 
North Carolina (1979) 
Oregon (1973) 
Tennessee (1979) 
Virginia* (1977)

Laws Protecting Against State Regulations_______
Tennessee (1979) Oregon* (1973)

Laws Protecting Against Private Nuisance Lawsuits
Alabama (1980) 
Delaware (1980) 
Florida (1979) 
Georgia (1980) 
Kentucky (1980) 
Louisiana (1978)

Mississippi (1980) 
North Carolina (1979) 
Oklahoma (1980) 
Tennessee (1979) 
Washington (1979)

• The statute applies only in agricultural districts or. in the case 
of Oregon, in exclusive farr? use zones.
** Some slates provide more than one form of protection.

and, on the other, the degree to  which the or­
dinance protects the public’s health and safety? 
The statute gives no guidance to assist in this 
delicate balancing process.

Oregon’s law does not extend its protections to 
farm practices that generate odor, dust, or other 
materials that interfere with the use o f lands out­
side the exclusive farm use zone. It also contains 
a specific disclaimer o f any Intent to limit the 
powers o f all levels o f government to protect the 
public’s health, safety, and welfare.

B. Laws Based on North Carolina’s Statute

North Carolina’s right-to-farm law takes a dif­
ferent approach in that it seeks to modify tradi­
tional principles o f the common law of nuisance. 
Some or all o f its provisions have been adopted 
by Alabama, Delaware, Florida, Georgia, and 
Kentucky and Louisiana. The law provides as 
follows:

Section 106-700. It is the declared policy of the 
State to conserve and protect and encourage 
the development and improvement of its 
agricultural land for the production oi food

and other agricultural products. W hen non- 
agricultural land uses extend into agricultural 
areas, agricultural operations often become 
the subject o f nuisance suits. As a result, 
agricultural operations are sometimes forced 
to  cease operations. M any o thers arc 
discouraged from making investments in farm 
improvements. It is the purpose o f this Article 
to reduce the loss to the State of its agricultural 
resources by limiting the circumstances under 
which agricultural operations may be deemed 
to be a nuisance.
Section 106-701. (a) No agricultural operation 
or any of its appurtenances shall be o r become 
a  nuisance, private or public, by any changed 
conditions in or about the locality thereof after 
the same has been in operation for m ore than 
one year, when such operation was not a nui­
sance at the time the operation began; pro­
vided, that the provisions of this subsection 
shall not apply whenever a nuisance results 
from the negligent or improper operation of 
any such agricultural operation  or its 
appurtenances.

(b) For the purposes o f this Article, “ agri­
cultural operation”  includes, without limita­
tion, any facility for the production for com­
mercial purposes o f crops, livestock, poultry, 
livestock products, or poultry products.

(c) The provisions o f subsection (a) shall 
not affect or defeat the right o f any person, 
firm, or corporation to recover damages for 
any injuries or damages sustained by them on 
account o f any pollution of, or change in con­
dition of, the waters o f any stream or on the 
account o f any overflow of lands o f any such 
person, firm, or corporation.

(d) Any and all ordinances of any unit of 
local government now in effect or hereafter 
adopted that would make the operation of any 
sud agricultural operation or its appurte­
nances a nuisance or providing for abatement 
thereof as a nuisance in the circumstance set 
forth in this section are and shall be null and 
void; provided, however, that the provisions 
o f this subsection shall not apply whenever a 
nuisance results from the negligent or im­
proper operation o f any such agricultural 
operation or any of its appurtenances. Pro-



vided further, that the provisions shall not ap­
ply whenever a nuisance results from an agri­
cultural operation located within the corporate 
limits o f any city at the time of enactment 
hereof.

(c) This section shall not be construed to 
invalidate any cor racts heretofore made but 
insofar as contracts are concerned, it is only 
applicable to contracts and agreements to be 
made in the future.
In order to understand the North Carolina 

approach, it is necessary to know some rudimen­
tary facts about the common law o f nuisance.

Nuisance law has been recognized as a con­
fused and confusing area o f the law. Still, it is 
possible to set out some general principles that 
are widely accepted.3 First, it is necessary to 
distinguish between private nuisance and public 
nuisance. Private nuisance law protects a prop- 
e*ty owner’s right to the use and enjoyment of 
hi* land and gives him remedies against someone 
who interferes improperly with that rigl t. Public 
nuisance is a crime and involves actions which 
cause injury to the public on a whole, such as 
serious air pollution, the storage o f explosives in 
a city, and so forth .4 Some acts that are private 
nuisances may affect so many people that they 
also constitute public nuisances. Even though 
they ha 'e the same name, private and public nui­
sances rest on distinctly different legal theories.

In determining whether one activity so inter­
feres with another person’s activities and enjoy­
ment o f his land that it constitutes a private 
nuisance, a court will determine whether its utility 
is outweighed by the gravity o f the harm it causes. 
In doing so, the court will consider all the cir­
cumstances, including the locality and character 
of the surroundings, the nature o f both activities 
and the manner in which they are conducted, the 
value to  the community o f both activities, the 
actor’s ability to reduce the harm, and the extent 
to which the actor would be damaged by an in­
junction and the landowner damaged by the 
failure to  enjoin. The court can also consider 
priority o f use.5 W hether or not the person caus­
ing the alleged nuisance was there first is only one 
o f many considerations that must be weighed. 
Courts have had to decide whether an activity that 
was creating significant air pollution or otherwise

interfering with the enjoyment o f nearby land was 
to be insulated from liability simply because it was 
there first or whether, even though at one time it 
affected few people because of its remoteness, it 
should now be deemed a nuisance because the 
growth of an urban area has brought new homes 
into its vicinity whose owners are being injured by 
its operations.

The North Carolina right-to-farm law and its 
progeny attempt to elevate the principle o f first- 
in-time, first-in-right to a position o f pre­
eminence in the law o f nuisance as it affects 
agricultural operations.* The law provides that a 
court cannot declare a farming operation a 
nuisance if it finds the following:

1. The agricultural operation was not a nui­
sance at the time it began,

2. The only basis for the claim that, it is a 
nuisance is that conditions have changed in or 
about the locality where the farm is located,

3. The agricultural operation had been in 
operation for at least one year before the lawsuit 
was brought,

4. The alleged nuisance did not resuk from 
negligent or improper operation o f the agricul­
tural activity, and

5. The alleged nuisance does not involve water 
pollution or flooding.
It should be noted that the law applies both to 
farmers and to producers o f livestock and 
poultry products, such as slaughterhouses.

This law presents several questions to which 
there are currently no authoritative answers 
because of the lack o f judicial interpretation. 
First, we should be clear as to the central 
objective and effect o f this law and its 
progen) to make it possible for certain farms 
and food-processing industries that would other­
wise be declared to  be nuisances because com ­
munities have grown up around them, to con­
tinue their nuisance-producing activities without 
interference.

Second, there arc several questions arising out 
j f  the first requirement above: who has the 
burden of proving that the farm operation was 
not a nuisance at the time it began, the neighbor 
or the farmer? How will he provide it if the 
operation started ten, twenty, or more years ago? 
What legal principles will govern, those in effect
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at the time o f commencement o f the farm opera­
tion, or those in effect now?

Third, it can be assumed that plaintiffs’ law­
yers will allege that the agricultural activity is a 
nuisance for reasons other than changed condi­
tions in the locality. For instance, if they have 
been unable to show that it was a nuisance when 
it started, they will attem pt to dem onstrate that 
the operation is using different farming techni­
ques, different fertilizers, pesticides, and her­
bicides, and generally that its technology has 
evolved over the years so that it is now a nuisance 
without regard to changed conditions nearby. 
Thus, much of the protection hoped for will b r 
lost. .

Fourth, the statute provides neighbors with a 
one-year period after the commencement o f a 
farming operation within which to attem pt to 
have it declared a nuisance. The statute does not 
make it clear, however, whether this same right 
would be available in the event that a farmer 
adopts drastically different farming techniques 
that produce a lot more noise, dust, or other 
environmental pollution. If this right is not avail­
able, then the statute exposes neighbors to 
serious hea'th risks; if it is available, the law may 
have the effect o f  restricting the ability of 
farmers to improve their farming techniques, 
and in any case, presents the issue o f how much 
change is necessary before the farmer loses the 
protection accorded by the law.

Fifth, the North Carolina statute and some of 
its progeny withhold their protections from agri­
cultural operations that cause injury to others 
because of “ negligent”  (Kentucky) or “ negl'g..«:t 
or improper”  (North Carolina, Alabama) con­
duct. Negligence is i  different type of wrong 
from nuisance and has a completely different 
legal basis from the one on which nuisance is 
based, although certain acts may result in liabil­
ity for both negligence and nuisance. To put it 
simply, one person can recover damage from 
another for injuries resulting from negiigence if 
he can prove that the other did not act as a 
reasonable person would have under all the cir­
cumstances. The main part o f the statute con­
cerns only nuisance liability and does not attempt 
to limit liability for damages caused by negli­
gence, so the language concerning negligence is

superfluous. Furthermore, it is not clear what the 
legislators meant by “ im proper.”  The word has 
no established legal meaning and could cover all 
kinds o f morally reprehensible actions. Thus, for 
example, if pesticides were causing a neighbor’s 
family to be sick, he might be able to recover 
damages from the farmer even though he could 
not prove negligence. In fact, maintaining a 
nuisance is a good example o f “ improper” 
activity wi.ich is not negligent.

Finally, ti.e law extends its protection to agri­
cultural opera'ions even after the land on which 
they operate h»>s been annexed by a city, if the 
annexation taket places after the effective date o f 
the act. The legislature made the judgm ent that 
even if the land nround an agricultural operation 
becomes so urbanized that it is politically desir­
able to incorporate it into a city, the protection 
against municipal regulations based on change of 
conditions should continue. Such a long-term, 
universal protection for nuisance-like activities 
seems not to take into account the varying condi­
tions which will be found across a state.

C. Tennessee’s Statute
Tennessee’s right-to-farm law is itself derived 

from feedlot laws that have been enacted in 
states such as Wyoming and Iowa. It recognizes 
that air, water, and noise pollution are now 
governed by complex sets o f federal and state 
regulations, as a result o f the enactment oi iaws 
such as the federal Clean Air Act, Clean Water 
Act, the Resources Conservation and Recovery 
Act, and their state counterparts. The Tc messee 
statute applies only to feedlots, dairy farms, and 
egg production houses — agricultural activities 
that are important to its economy and can gener­
ate serious concentrated air and water pollution. 
It provides that any such activity that is subject 
to the regulatory mrisdiclion of the slate depart­
ment of health is insulated against liability for 
private nuisance if the activity is in compliance 
with state regulations and if the agricultural ac­
tivity started operations before th j  complaining 
neighbor bought or started using his property. If 
the operations are expanded, the original activity 
maintains its priority date and the new activity 
receives a priority dat^ as of the time it was 
established.
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The statute also provides limited exemptions 
from state environmental regulations and local 
zoning and farm nuisance regulations. Feedlots, . 
dairy farms, and egg production houses must 
comply first with regulations and standards ap ­
plicable under a permit from the National Pollu­
tant Discharge Elimination System created by the 
federal C/esn W ater Act, second, with regula­
tions o f the state Health Department and local 
governments that were in effect on April 12, 
1979, the effective date o f the act, and third, with 
any such regulations that take effect before the 
agricultural activity is established. The activities 
are exempt from rules and regulations that are 
passed after the effective date o f the law and 
the date they began operation. The protected 
agricultural activities are also exempted from 
post-1979 zoning and anti-nuisance regulations 
that become applicable to them because a city 
has annexed the land on which they are 
conducted.

Tennessee’s approach recognizes that effec­
tive control over certain types o f agricultural 
pollution rests in the hands o f the state Depart­
ment of Health. O n the one hand it applies a 
limited first-in-time, first-in-right principle that 
protects certain activities from changed state 
regulations. The only issue that this seems to 
raise is whether the state can permit certain types 
o f pollution that federal laws prohibit. On the 
other hand, the statute protects agricultural ac­
tivities that are complying with state rules from 
most private nuisance suits and hostile local 
regulations. The law incorporates by reference 
the detailed environmental standards established 
by the Department of Health. Operators of the 
designated agricultural activities must meet them 
in order to avoid nuisance liability and local 
regulation.

D. Laws Based on Washington’s Statute
The laws of W ashington and Oklahoma 

provide:
Agricultural activities conducted on farmland, 
if consistent with good agricultural practices 
and established prior to surrounding non- 
agricultural activities, are [conclusively, in 
Washington] presumed to be reasonable and 
do not constitute a nuisance unless the activity

has a substantial adverse effect on the public 
health and safety.

If that activity is undertaken in conform ity 
with federal, stale, and local laws and regula­
tions, it is presumed to be good agricultural 
practice and not adversely affecting the public 
health and safety.
This approach incorporates by reference all 

the relevant federal, state, and local standards 
and insulates farm activities that are meeting 
them from nuisance liability to property owners 
who buy land or begin activity after the start o f 
the agricultural activity. Obviously, an operation 
that was not would be exposed to administrative 
action as well. It does not attem pt to  deal with 
overly restrictive local ordinances.-Even though 
federal and state environmental protection laws 
have largely supplanted local regulation and es­
tablished minimum water and air quality stand­
ards, it is still possible that local governments 
may have the power to set standards that could 
have a serious impact on agricultural activities 
without providing commensurate protection of 
the public health and safety. This possibility 
should be addressed in right-to-farm legislation.

E. Other Approaches

Some states, such as California, have not 
attempted to create a right ;r. farm but have 
simply exempted certain types >. agricultural ac­
tivities, such as burning, aerial spraying, and the 
use of pesticides, from certain requirements o f 
their air pollution control laws.' Mississippi’s 
law provides only that an agricultural operation 
that has been in existence for a year is immune 
from liability for public or private nuisance if 
the conditions alleged to constitute a nuisance 
have existed substantially unchanged since the 
date the operation started. Expansions are enti­
tled to their own priority date, as is the case in 
Tennessee.

In a recent proposal for a program for farm ­
land retention in New Jersey,9 it was suggested 
that the state should develop specifications of 
acceptable farm management practice that would 
both tell farmers what they could do without ex­
posing themselves to liability for environmental 
pollution or nuisance, and at the same time pro­
tect the health and safely o f the state’s residents.

102



The proposal stressed that all o f  the following 
activities should be covered by right-to-farm 
legislation: growing crops and raising poultry 
and cattle; processing and marketing produce; 
applying fertilizers, pesticides and herbicides; 
clearing woodlands; installing water and soil 
conservation facilities; designing farm struc­
tures; using water; burning in the open; dis­
posing o f  organic wastes on the farm; and pro­
viding supplies, processing facilities, and 
markets near farming areas. The report sug­
gested that a  special, non-adversary arbitration 
process be established that would handle com­
plaints about farm nuisance.

III. EFFECTIVENESS 
There is, at the time o f writing, little evidence 

bearing on the effectiveness o f the various types 
o f right-to-farm legislation. This is at least partly 
true because much o f  it has been enacted in the 
last year and a  half. Serious questions o f a prac­
tical and legal nature arise concerning many c f  
the statutes. Much can be learned from the ex­
perience with feedlots, where the environmental 
problems are severe and the need for protection

against local regulation and nuisance suits is 
great. Tennessee’s approach o f  identifying a 
small num ber o f  particularly onerous or 
nuisance-like activities and granting them limited 
protections if they comply with state and federal 
environmental regulations has much to com ­
mend it. It recognizes, as does New Jersey’s 
farmland retention proposal, that to  protect 
farmers against unreasonable environmental 
regulations and lawsuits, while at the same time 
protecting the public’s health and safety, re­
quires a cooperative public and private effort in­
volving careful data-gathering and analysis, and 
preparation o f a statement establishing balanced 
state level farm management practices. Condi­
tions will vary from state to state and from one 
part o f  a state to another. Clearly it is not an ap­
propriate undertaking for a  judge in a  private 
nuisance suit to determine what best manage­
ment practices are and to balance the needs o f 
farmers against the needs o f the non-rarm 
public. Farm organizations and agricultural ex­
tension programs must play an im portant role in 
developing the kinds o f protection that farmers 
are demanding.
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CHRONOLOGY OF STATES WITH

RIGHT-TO-FARM LAWS

1979

ALABAMA
FLORIDA
MASSACHUSETTS
NORTH CAROLINA
TENNESSEE
WASHINGTON

1980

DELAWARE
KENTUCKY
MISSISSIPPI
OKLAHOMA
SOUTH CAROLINA
PILESGROVE TOWNSHIP,N.J.

1981

GEORGIA
NEW JERSEY
ARIZONA
ARKANSAS
CONNECTICUT
IDAHO
ILLINOIS
VIRGINIA
INDIANA
MAINE
MARYLAND
COLORADO
MONTANA
NEW HAMPSHIRE
NORTH DAKOTA
TEXAS
UTAH
VERMONT
OREGON
NEW YORK
MICHIGAN

1982

RHODE ISLAND

OTHER STATES LAWS PASSED 
DATE UNKNOWN

NEW MEXICO 
CALIFORNIA

PENDING IN LEGISLATIVE 
POSSIBLE PASSAGE NOW

OHIO
PENNSYLVANIA 
NEVADA 
MISSOURI 
WISCONSIN 
MINNESOTA

IOWA— HAS PASSED A LIVESTOCK 
FEEDLOT NUISANCE LAW

STATES WITHOUT RIGHT-TO-FARM 
OR NUISANCE LAWS

LOUISANA 
KANSAS 
NEBRASKA 
ALASKA 
HAWAII
WEST VIRGINIA 
SOUTH DAKOTA 
WYOMING



M ovle-Iease D roD osal d ra w s bad  re v ie w s
~r.

By CHUCK KLEESCHULTE
THt JUNEAU EMPIRE

Arguing it will ultimately prove curtains for 
their businesses, a group of independent theater 
operators in -Alaska was opposing legislation be­
fore lawmakers today that v/ould set up a formal 

. system for leasing feature-length films.
Independent owners argue the bill, introduced 

. f... at the request of the new owner of the majority of 
movie houses in Anchorage and Fairbanks, would
give the one chain more power than Darth Vader

, i *. • to buy up the rights to all blockbuster films, mak- 
■' ing the independents work harder than Indiana 

Jones to escape either a buyout or death in a tem- 
{'«' pie filled with red ink.

“The independents believe from past experi-
• I ence in Washington State that this bill is intended

solely to help one chain dominate, give it an ad- 
• vantage and eventually force all the independents
- out of business. Then one chain will have a monop- 

(Loly in Alaska and then ticket and popcorn prices \  will really climb," said Bruce Gardiner, executive
; ’director of the Motion Picture Exhibitors ofWash- 
' ington, A. iska, and Northern Idaho.

Simon Borsky, vice president of the Motion Pic­
ture Association of America, in Juneau to oppose 
the bill, says it’s a law that purports to solve prob-

- lems that don’t exist.
‘‘People are characterizing this bill as one that 

■> will help the little theater operators be more com­
petitive. All it will do is start a bidding war for the 
best films and in much of Alaska all that will do is

drive the independents into bankruptcy. In the 
short term it would be good for the distributors 
who I represent, but over the long r'n it will be 
terrible for the film industry and the tneater-going 
public," Barsky said.

The Senate Judiciary and House Labor and 
Commerce Committees this afternoon were to con­
sider a bill (SB 362) that would make two key 
changes in how theaters oirrently obtain movies 
to play. Presently, most theaters either hire a 
booking agent in Seattle to screen films and mawe 
offers to distributors for what they can afford to 
pay to rent the~ or they book films "blind" with­
out screenings. . .

Under the proposed bill, blind bookings would 
be illegal and all films would have to be bought to 
Anchorage for screenings -  a cost that many 
smaller operators likely could not afford on a regu­
lar basis. After the screenings, theaters would by 
competitive bid buy exclusive distribution rights in 
the state. The highest bidder would win the rights.

Of the 52 movie screens now in operation state­
wide 23 are owned by the Moyer Theater Chain 
that last year bought out the Wometco-Lathrop Co. 
that for years dominated the Anchorage and Fair­
banks markets. Recently Festival Enterprises 
opened two six-plex theaters in Anchorage and Ea­
gle River, providing competition to Moyer.

Gross Alaska Theaters, which runs four screens 
in Juneau plus four more in Sitka and Ketchikan, 
is the third largest motion picture exhibitor in the 
state, followed by other independents.

Gardiner claims the new bill would do away 
with the established process where exhibitors send 
films to Alaska independents at lower royalties 
than might result from pure competitive bidding, 
becj.’ise distributors understand the small popula­
tions of most of the state’s communities. Currently 
theaters who don’t meet proposed ticket sales on 
movies can negotiate after the fact for lower rent­
al rates -  a practice that would disappear under 
the new bill. . . f

Proponents of the film bill argue that currently 
distributors have informal arrangements with 
rental agents that border on violations of anti-trust 
laws, preventing an open market for high-quality 
films. They argue pure competitive bidding would 
end such arrangements, making the industry more 
open to the public’s benefit.

Tom Moyer, in town for this afternoon’s hear­
ing, was unavailable for comment this morning.

Dave Gross, owner of Juneau’s 20th Century 
and Glacier Twin Theaters, says the pew bill 
would allow Moyer to buy up the .rights,to all thr 
good films, raise ticket prices to pay bis. higher 
rental bids and keep the films in Anchdrage and 
Fairbanks until in some cases their theater release 
dates pass -  shutting the films out of other Alaska 
towns like Juneau.

"Moyer every three months has been trying to 
buy me out and this bill would only make it easier 
for him to succeed. We’ve been an Alaska corpora­
tion for 89 years, but if this passes we won’t stand 
a prayer," said Gross.

Walley says If he runs he int< 
to run a "bare-bones" camp; 
spending around $250,000, makini 
for his lack of money by going d 
to-door to win support. He says 

.would hope to knock on 50,000
70,000 doors by election day, if he 
• tides to run -  a decision likely w 
in 10 days.

Walley’s rumored run, unveilei 
a Fairbanks newspaper March 8,1 
prompted a flood of rumors that 
race is being either encouraged 
incumbent Gov. Bill Sheffield a: 
means of taking votes away from l 
low Fairbanks challenger Steve Cc 
per, or being discouraged by Sh 
field out of concern that it will hi 
his voting strength -  should Sh 
field announce for reelection.
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ALECs Juvenile Justice Reform Project 
To Reveal Model Code

By Benedict Koller, Esq.
Director. ALEC’s Juvenile Justice 
Reform , oject

ALEC is making plans to revolutionize 
America's juvenile justice system. Under 
a grant from the Office of Juvenile Ju s­
tice and Delinquency Prevention and 
through a contract with the Rose In­
stitute of Claremont McKenna College, 
ALEC will reveal its Model Juvenile Ju s­
tice Code at the National Training Con­
ference for State Legislators on April 
28-29.

Among the national figures who will 
speak at the conference are U.S. At­
torney General Edwin Meese III; U.S. 
Senator Strom Thurmond, Chairman of 
the Senate Judiciary Committee; Mis­
souri Attorney General William Webster; 
Richard Daley. States Attorney for Cook 
County, Illinois; Jerry Wasson. Director 
of the Juvenile Rehabilitation Division in 
Washington State; Dr. Barry Feld, pro­
fessor at the University of Minnesota Law 
School: and John Walsh, founder of The 
Adam Walsh Resource Center for Miss­
ing Children.

The conference will examine the defi­
ciencies in modern juvenile justice sys­
tems across the country, and explore 
alternatives in juvenile justice reform. 
ALEC will preser.' its Model Code at the 
conference for comment from state leg­
islators and juvenile justice profession­
als. in an effoit to achieve a consensus 
on the most effective legislative remedy 
for juvenile justice reform.

Among the fundamental principles on 
which the ALEC Model Code is based 
are:

• Sanctions imposed on the juvenile 
should be in proportion to the serious­
ness of the offense committed, and not 
simply on the courts subjective view of 
the juveniles needs;

• Such sanctions should be imposed 
for a determinate period rather than al 
the discretion of the correctional pro­
gram director;

• Juvenile proceedings should be 
open to the public, and juvenile court 
should account for all actions taken in 
connection with a given juvenile;

• The juvenile should be represented 
by counsel at all critical stages of the 
proceeding when the juvenile risks 
being confined:

• The procedure for transferring a jti-
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U.S. Attorney General 
Edv.in Meese III

U.S. Senator 
Strom Thurmond

venile into adult court for trial should be 
carefully established and monitored; 
and

• Juveniles should be encouraged to 
participate in the proceedings.

The fundamental principles on which 
ALECs Model Code is ,_.>sed concur 
with those used in five other recent na­
tional studies. They are nearly identical 
to those promulgated by the ABAs Juve­
nile Justice Standards Implementation 
Project, which sought to serve as a basis 
for complete revision of state juvenile 
justice codes.

Contours of the Model Code
The Model Code was drafted by pick­

ing and choosing "good ideas" in other 
juvenile codes around the country. For 
example, the Code's sentencing stan­
dards were borrowed from the Washing­
ton Stale code, the discovery provisions 
from the New York code, and the com­
munity arbitration procedures from the 
Florida code.

Detention
A significant feature of ALECs Model 

Code is its policy on detention; that is, 
confining juveniles prior to trial. Under 
most state codes, a juvenile arrested for 
a serious crime cannot be held unless 
the prosecutor can show that the juve­
nile will commit another crime and run 
away if released or no parent is available 
to adequately supervise the child. Ex­
cept in the most obvious of circum­
stances. there is nothing to prevent a 
serious offender from being 'back on the 
street' literally hours after being taken 
into custody.

The Model Cock however, requires 
that juveniles arrested for serious of­
fenses. or with extensive offense histo­
ries be detained prior to trial upon show­
ing at a detention hearing that there is 
probable cause the juvenile committed 
the ollense. To accomodate this policy

Atissouri Attorney GeneraI Richard Daley. State Is 
William Webster Attorney ISnois

of detention, the Code expedites all trials 
for detained juveniles—a chief deterrent 
factor for recidivism.

Due Process
ALEC’s Model Code is essentially 

based on notions of justice and fair play, 
providing the following due process 
rights: the rights to counsel, cross-ex­
amination and subpcona of witnesses, 
trial by jury (except in minor matters), 

. introduction of evidence, speedy trial, 
proof beyond a reasonable doubt (in de­
linquency proceedings), appeal, and the 
right againsx self-incrimination.

The Code's departure from traditional 
rehabilitation policies is consistent with 
our underlying philosophy. Under cur­
rent policy there is an increasing ten­
dency to transfer more and more juve­
nile offenders to the adult criminal 
system; this would seem to be inconsr • 
tent with the system's stated goal of reha­
bilitation. ALEC s Model Code will trans­
fer very few juveniles to the adult court— 
only those who are charged with capital 
crimes.

Sentencing Guidelines
The Code envisions the establish­

ment of a state sentencing commission 
appointed by the governor to set forth 
mandatory and determinate sentencing 
provisions for juvenile offenders tvtiich 
account for the juvenile's age, offense 
history, seriousness of the offense, and 
other aggravating or mitigating factors. 
Such a system also departs from current 
juvenile sentencing policies, which vest 
the court with virtually complete discre­
tion to decide what form of 'treatment' 
best suits the child.

Restitution and Victim’s Rights
Another important factor in keeping 

with the underlying policy of holding ju-

Code, continued on page 6
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Getting Away With Murder: 
Why the Juvenile Justice System Needs an Overhaul
By Alfred S. Regnery 
Administrator of the Office of Juvenile 
Justice and Delinquency Prevention

Children commit nearly one-third of 
the serious crimes in America. Our sys­
tem of rendering justice for their crimes, 
however, is antiquated and largely inc a­
pable of dealing with the offenses they 
commit. Disliked by the public, by those 
who work in it, and even by many offen­
ders, the juvenile justice system, which is 
supposed to act only in the oest inter­
ests of the child," serves neither the 
child, his victim, nor society.

Juvenile crime rates sir ce the 1950s 
have tripled, yet the theories and policies 
we use to deal with such crime fail to 
hold offenders accountable and do not 
deter crime. At best they are ouidotcd; at 
worst, they are a total failure, and may 
even abet the crimes they are supposed 
to prevent.

Some people still refuse to accept the 
fact that juveniles commit crimes. Pre­
vailing social theory during much of the 
20th century has been based on the 
belief that children under 18 do not have 
the mental capacity to distinguish be­
tween right and wrong, and thus should 
not be held accountable for their behav­
ior, as are adults.

Despite these attempts to treat juve­
nile crimes as trivial indiscretions com­
mitted by misguided youth, the statistics 
suggest something different—a grave 
problem on a national scale. There are 
currently about 15 million Americans 
between 14 and 17, or about seven per­
cent of the entire U.S. population; but 
about 30 percent of all people arrested 
for serious crimes are juveniles—a total 
of some 1.5 million arrests per year. (Po­
lice generally estimate that there are at 
least five offenses for each arrest.)

The violence and intensity of these 
crimes is staggering. Of those arrests,
2,000 were for murder, 4.000 were for 
rape, and 34.000 were for aggravated 
assault. Despite the beliefs of certain so­
cial theorists, juveniles do commit 
crimes at a rate significantly higher than 
the rest of the population. In fact, 16- 
year-old boys commit crimes at a higher

rate than any other single age group. 
These are criminals who happen to be 
young, not children who happen to 
commit crimes.

The bulk of our crime—probably 75 
percent of all serious offenses— is com ­
muted by chronic offenders. These peo­
ple comprise fewer than 10 percent of 
the population (in the case of juveniles, 
probably closer to seven percent) yet 
because of the high rate at which they 
commit felonies, sometimes as many as 
100 or more a year, they are responsible 
for a great proportion of robberies, bur­
glaries, muggings and aggravated as­
saults, car thefts, rapes, and even a sig­
nificant number of murders.

Chronic offenders pose 
the greatest threat to 
society and the greatest 
challenge to juvenile 
justice programs 
across the coi ntiy.

Such children present problems to 
the juvenile justice system which evade 
all philosophical notions about crime. 
They present a problem which neither 
the social theories, nor the olice and 
prosecutors who would like to lock them 
up, can hope to alleviate muie than tem­
porarily. Chronic offenders pose the 
greatest threat to society and the great­
est challenge to juvenile justice pro­
grams across the country.

Sadly, the juvenile justice system has 
shown little ability either to help such 
youngsters or to protect society from 
their crimes. In most of our major cities 
(where m ost serious juvenile crime 
exists), there is virtually no chance that 
juveniles who are first or second offen­
ders will be punished. The lesson that 
the system provides to the offender is 
that he can continue to commit such 
acts because there is no penalty. The 
criminal's punishment is limited to lis­
tening to the psychobabble of social 
workers and therapists.

Rehabilitation has been the premise of 
the juvenile court system throughout the 
20th century, bu t't has failed miserably. 
The late Robert Martinson reviewed the 
results of over 200 separate efforts to 
measure the effects of programs de­
signed to rehabilitate convicted adult of­
fenders. Martinson concluded, in what 
has become one of the most quoted 
phrases in modern criminology, that 
"with few and isolated exceptions, the 
rehabilitative efforts that have been re­
ported so far had no appreciable effect 
on recidivism."

Martinson did his review in the late 
1960s; since that time, rehabilitation has 
sunk further in esteem, both in the eyes 
of the public and the professionals. The 
criminal justice syst im has all but given 
up on the concept. ’ irtually no success­
ful juvenile progru;r,s those that re­
duce recidivism to an appreciable de­
gree—rely on rehabilitation.

What can be done to ameliorate the 
problem of juvenile crime? First, the 
main focus of the justice sys'em should 
be the deterrent approach, which views 
punishing the criminal as the best way to 
prevent future violations, protect the 
community and achieve justice. This 
does not mean that we should not con­
tinue to look for rehabilitation programs 
that actually work, e«en if the record 
does not give us grounds for optimism. It 
does mean that rehabilitation should not 
be a substitute for justice.

For the past 85 years, the courts have 
been making decisions about juveniles 
based almost exclusively on "what is in 
the best interests of the child." Ironically, 
the remedies proposed have not mea­
surably helped children's interests. Our 
juvenile courts should continue to ar Tor 
the benefit of children, but they should 
also seek justice and consider the rights 
of the victims of crime.

The juvenile justice system should 
abandon its practice of sealing the rec­
ords of young criminals when they be­
come adults. The rationale for this prac­
tice was the idea that these youths 
should have "learned their lesson" by 
the time they turned 18, and should be 
permitted to Degin their new life as 

System, continued oil page 6
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Code, continued from page 4 
venile offenders accountable is the 
Model Codes insistence that offenders 
make restitution to victims. Curiously, 
most state codes have overlooked the 
fact that one purpose of a justice system 
is to restore the loss caused by the 
wrongful act of another.

The Model Code mandates as much 
as practical the restoration of that loss. 
Moreover, if the juvenile is unemployed, 
the probation department will assist him 
in finding a job so that the offender may 
make restitution. If the juvenile still can­
not make restitution, the amount he 
owes will be statutorily converted to cer­
tain hours of community service work.

The Code looks out for the victim as 
well as for the rehabilitation of the juve­
nile. States are becoming increasingly 
aware of victims rights but few states 
have legislated compensation for these 
victims.

Status Offenders
Modern juvenile courts have begun to 

remove certain juveniles from the juve­
nile justice system: runaways, habitual 
truants, youths beyond the control of 
their parents or school administrators, 
and drug and alcohol abusers. Known 
as 'status offenders,' these are minors 
who commit acts which would not be 
crimes if they were committed by adults.

While the Model Code does not re­

move these youths from its jurisdiction, 
it does not treat them like delinquents. 
Runaways, for example, are placed in 
short-term shelter homes until they can 
be reconciled with their families. If the 
juvenile runs away from the shelter 
home, he or she faces mandatory incar­
ceration in a county juvenile facility un­
der the contempt powers of the court. 
Habitual truants and other undisciplined 
youths face similar sanctions for failing 
to abide by court-imposed and o,ficer- 
supervised community treatment plans.

Closely entwined with the problem of 
runaways is the problem of missing and 
abused children. While the Code does 
not touch the complex issue of abused 
children, it provides a plan for facilitating 
the reporting and finding of missing chil­
dren. Computerized information is cir­
culated within a national information 
center, and reports are standardized to 
aid handling. A toll-free hotline is estab­
lished and fingerprinting services are 
made available for parents.

ALECs Model Code takes a dim view 
of alcohol-related offenses. Alcohol of­
fenders are required to undergo an alco­
hol and drug dependency evaluation, 
which may compel the juvenile to re­
ceive out-patient treatment. For drunk 
driving offenses, youths face an auto­
matic revocation of driving privileges un­
til they re" *h the age of 18. In addition, 
the judge is empowered to use such

creative measures as requiring juveniles 
to attend alcohol education classes or 
visit the emergency room at a local hos­
pital where drunk drivers and their vic­
tims are received.

Recommendations
As part of the nationu. commitment to 

reduce costs and improve judicial expe­
diency, ALECs Model Code makes rec­
ommendations for implementation of 
such policies in the juvenile justice sys­
tem. The Code encourages detention 
facilities to be run by private agencies, 
educational classes to be furnished by 
community-based programs, and com­
munity work supervision to be admin­
istered by local officials. It also seeks to 
establish a community arbitration sys­
tem for juvenile offenders. Such features 
help transform the uniform characteris­
tics of a model code into one that is 
unique to the particular state imple­
menting it.

The Model Code will be fully revealed 
at the Juvenile Justice Conference for 
State Legislators on April 28 29, to be 
held at the Washington Marriott in Wash­
ington, D.C., after which interested par­
ties may request copies of the draft 
Code. Two regional training conferences 
will be in early June. For more informa­
tion regarding the Conference, contact 
Sharon Werning, Conference Coordina­
tor. at (202) 547-4646. ■

System, continued from page5
adults without previous errors being 
hold against them.

However, statistics show that the most 
fertile age for crime is between 16 and 
24. Thus many juvenile criminals are 
just getting started on a career of crime. 
To seal their records is to conceal from 
the police and proseci'.ors their pre­
vious actions, making crime prevention 
difficult. Not only does this make it 
tougher for the police to identify crime 
subjects, hot juveniles enter adulthood 
under hie illusion that they can get away 
with aiminal behavior—get away with 
murder, so to speak. To their shock, 
many of them discover that this is not the 
case after age 18.

Another step that juvenile justice pro­
fessionals snould consider is reducing 
the traditional distinction between juve­
niles and adults. Criminals should be 
treated as criminals. Anyone familiar 
with the nature of juvenile crime will not 
make the argument that juvenile crimes 
differ in their magnitude or brutality than 
adult crimes: in many cases the reverse
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is true. So the current approach, which 
makes a radical distinction between 
criminals under 18 and those over 18, is 
often counterproductive.

Various states are experimenting with 
innovative approaches to controlling ju­
venile crime. Many la ne cities, for exam­
ple, are beginning to focus their re­
sources on chronic offenders, who 
commit most violent crime. Techniques 
include improved record keeping, spe­
cialized crime analysis techniques, and 
"vertical prosecution"—where one pros­
ecutor sticks with a case from arrest 
through sentencing.

Another promising state initiative is 
u titulion, a program in which property 
offenders are required to reimburse their 
victims. This has the advantage of giving 
the community back some of the goods 
it loses through theft and vandalism, and 
it also helps teach accountability and 
responsibilty to the offender.

The juvenile system also needs to rely 
more on the private sector, as well as on 
volunteer citizens to assist young offen­
ders, instead of placing total reliance on 
government and professionals. A num­

ber of p'ivately owned and operated cor­
rectional programs now exist, for exam­
ple, usually at substantially lower costs 
than public institutions: these programs 
are often more innovative and respon­
sive to the needs of both the offender 
and society than public pro ,rams.

The private sector is also increasing its 
role and influence in probation services, 
either by assisting public systems, or by 
actually running probation on a contract 
basis. These programs use parents and 
other volunteers to work with marginally 
delinquent youth. Yet officials within the 
system, and public employee unions, 
often do everything in their power to 
torpedo such services, usually out of fear 
that volunteers will displac their sal­
aried positions.

Through the Office of Juvenile Justice 
and Delinquency Prevention, the federal 
governm ent has been encouraging 
these initiatives. But the primary respon­
sibility to tackle the problems of juvenile 
crime rests with state and local govern­
ments. The American Legislative Ex­
change Councils Juvenile Justice Re­

continued on page 8
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Judicial Panel Reports Flaws 
In Alaska’s Grand Jury System

by Joe LaRocca

"That which we call a rose,

By any other name would smell as 

sweet."

Shakespeare 

Romeo and Juliet

process.

A n d  while several legislators 

castigated the council for failing to 
fulfill their expectations, the 

conspicuous a b s e n c e  of explicit 
v e r b i a g e  o v e r t l y  l a b e l e d  

"recommendations" fails to disguise the 

fact that the council's draft report 

fairly bristles w i t h  i m p licit 

recommendations under other names 

which betray sweeping deficiencies in 
the state's g r a n d  jury process, 

susceptible to r e m e d y  by apt 

legislation without Impinging upon the 

grand Jury's constitutional power In 

A l a s k a  "to investigate and m a k e  
recommendations concerning the public

welfare or safety..."

D U E  P R O C E S S

- present further testimony to the 

grand jury;

Contrary to assertions by its 
critics and the Alaska news media, the 

draft report issued last week by the 
Alaska Judicial C o u n c i l  clearly 

indicted Alaska's grand jury system 

and process and, by implication, the 

state grand jury which recommended 

impeachment proceedings lost summer 
against Gov. Gill Sheffield for his and 
an aide's role in the awarding of n $9 

million sole source lease contract for 

a state office building in Fairbanks to 

a Fairbanks firm with political ties to 
the governor.

The council's draft report says, 

for example, that "Even without 

constitutional amendment...a number of 
procedures could be adopted that could 
provide for:

- mov e  to expunge certain portions 

of the report;

- a closed hearing or appeal;

- greater due process protection of 

individuals named or referred to in 
reports;

- a fair trial (as opposd to a 

politically-charged impeachment not 
subject to the rules of evidence), and

- judicial review of reports, and

- standards for publication and 

dissemination" of reports.

- review the grand jury transcript. 

JUDICIAL REVIEW

D u r i n g  last week's meeting 
between the Judicial Council and the 
legislature's joint Judiciary committees, 

at w h i c h  the droft report w a s  

released, and afterwards, several 

legislators scolded the council and its 

ex officio chairman, State Supreme 

Court Justice Jay Rabinowitz, for its 

f a i l u r e  to i n c l u d e  s p e c i f i c  

recommendations pinpointing the blame 
for what some believe to be misguided 

actions by the state prosecutor and 
the grand jury which precipitated the 

unwarranted and costly impeachment 
proceedings.

The draft report adds: "Basic 

fairness and constitutional due process 

may require that unindicted individuals 
n a m e d  in g r a n d  jury reports be 
provided with certain protections not 

currently required by Alaska law." 

A n d  it adds t h a t  " U n i n d i c t e d  

individuals named in at least three 

Alaska grand jury investigative reports 

lacked a forum or mechanism through 

which to respond."

The Judicial Council's droft report 

also p o i n t s  out that while no 

guidelines or statutes exist in Alaska 

providing standards for judicial review 

of grand jury reports, guidelines for 
such review in other jurisdictions have 

been routinely developed which are 
designed to protect the d„e process 

rights of persons identified in grand 

jury reports.

A t  t h e  c o n c l u s i o n  of the 

sensational i m p e a c h m e n t  hearings, 
which were televised live, statewide, 

and received widespread coverage by 
the national news media, the state 

Senate fully exonerated the governor 

of any wrongdoing, but asked the 

Judicial Council "to study the use of 
the p o w e r  of the grand jury to 

investigate, and make recommendations 

to t h e  s u p r e m e  court a n d  the 

legislature to assure effective and 
p r o p e r  use of that p o w e r  with 

effective safeguards to prevent abuse 
and assure basic fairness."

While the council's report does 

not specifically identify G o v .  

Sheffield's cose as one of the three, 
the^e can be little question that he 

was an "unindicted individual" w h o  
"lacked a forum or mechanism through 

w h i c h  to r e s p o n d "  (short of 
impeachment proceedings), and that he 
was thereby deprived of "basic fairness 

and constitutional due process."

For example, the draft report 

says, after reviewing a grand jury's 
report, courts in other jurisdictions 

have the authority to call for further 
testimony, refer the report back to 
the g r a n d  jury for a m e n d m e n t  

consistent with the court's findings, to 
expunge certain portions - or all - of 

the report, or to hold closed hearings.

T h e  report points out that in 

nr y other jurisdictions, the governor 

w  ,».ld have been afforded, prior to 

publication, ti;e right to:

- review the report;

The Judicial Council's report also 

asserts that "Policy decisions need to 
be made regarding publication and 

dissemination of reports and access to 

grand jury records on which reports 

are based." A n d  its wide-ranging 
s t u d y  of p r a c t i c e s  in o t h e r  
jurisdictions led to its conclusion that, 

as a general rule, and in the absence 

of statutes, "a grand jury has no right

The legislature also asked the 

Judicial Council - which is charged by 

the state constitution with conducting 

studies "for the improvement of the 
administration of justice " - to 

consider "possible amendment to the 

State Constitution...concerning the 

nee d  to strengthen the grand jury

State Senator John Sucker t criticizes tlte Judicial Council's report on the gi and ju ry  
system fo r  its failure to pinpoint blame in lust year's impeachment proceedings.
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to file a report reflecting on the 

character or conduct of public officers 

or citizens unless the report is 

a c c o m p a n i e d  or f o l l o w e d  by an 
indictment."

It also found that w h e n  the 

grand jury does not find evidence to 

warrant an indictment (as in the 

governor's case) "the practice...has 

been to issue a report to the court 

s u m m a r i z i n g  the f i n d i n g s  o n d  

conclusions of the investigation." Says 

the council's draft report: "It has been 
held in most jurisdictions that the 

power to report is not co-cxtensive 

with the power to investigate. The 

chief criticism of grand jury reports,"it 

says, "is the potential violation of an 

individual's right not to be publicly 

condemned for wrongdoing without the 

due process established by law, 
including the right to be heard. When 

an individual indictment is issued," it 

a d ds, "an i n d i v i d u a l  ha s  the 
8pl)ortunity to present his or her cose 
at trial. When a grand jury issues a 

report accusing an individual of 

wrongdoing, that individual has no 
guaranteed means for reponse."

The report quotes copiously from 

the m i n u t e s  of the first state 

constitutional convention in 1956 
pertaining to the drafting of the 

section on grand juries. One extensive 

quotation attributed to Delegate 
Seuborn J. Buckalew, Jr. fastens with 

uncanny accuracy and p r o p h e t i c  
foresight upon the precise issues which 

w e r e  raised 30 y e ars later in 
conjunction with the state grand jury's 

damning report on Gov. Sheffield.

It c ame during the discussion of 
a proposed amendment which would 

give grand juries sweeping powers to 

investigate and "make recommendations 
concerning the public health and 

welfare." In that context, Bucknlew's 
c o m m e n t s  d e s e r v e  u n a b r i d g e d  

recitation. He  said:

"From m y  first impression and my 
prime objection to this particular 

a m e n d m e n t  is that I think and feel 
certain it will open the door, for 

example, the grand jury might have 

under investgation the conduct of some 

particular public office, for example 
the governor, or any public official, 

the local tax collector. They don't 
have enough evidence to return an 

indictment but this would give them 
the power to blast him good and hard, 

and I think it would lead to all kinds 
of trouble, and I think it is an 

unheard of provision.

" T h e  r e c o m m e n d a t i o n  of the 
Committee provided that the grand 

jury could investigate, they could 
return indictments, but it certainly did 

not give them the privilege more or 
less to defame somebody if they did 

not have quite enough action for a 
(true) bill. Under this they could 

discredit him completely, and he would 
have no way of answering.

"He might be able to come back 

and get the report of the grand jury 
stricken from the records of the court, 
but the damage would be done.

I think it Is extremely dangerous 

because a citizen would not have any 
protection. Once it was published, the 

only thing he could do would be then
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seems to stem from the lack of an 

u p d a t e d  H E W C F  p o l i c i e s  a n d  
procedures manual."

T h e  audit report notes that os 

part of its operating function, the 
c a p i t a l  w o r k i n g  f u n d  h as 36 

maintenance shops and more than 60 
fuel depots statewide to service the 

state fleet, which are regionalized.

Under the program, the working 

capital fund managers procure fleet 
vehicles for the state and charge the 

various agenc i e s  for their use, 

maintenance and eventual replacement. 

The legislature annually appropriates 
to the agencies monies they request in 

their budgets to pay the charges 
assessed by the capital working fund.

According to the audit report, 

"charges to other departments and 

agencies for services provided by such 

a Fund are normally intended to 
recoup the cost of services and are 

not generally designed to produce any 

significant profits . * cash balances."

In their report, the auditors 

recommended that starting this fiscal 
year:

- the working capital fund's vehicle 

replacement function should be 

s c r a p p e d  and all state agencies 

r e q u i r e d  to b u d g e t  for their 
replacement vehicles as they would for 

any other needed item;

- state fleet maintenance would 
remain with the D O T - P F ,  but use of 

its maintenance shops would be at the 

option of the agency users, and

- the current crsh balance of some 

$40 million should be transferred to 
the general fund where it would be 

available for appropriation for other 
essential purposes.

While Rep. Pignalberi, w ho has 

tuken the iead in trying to reform the 
working capital fund, generally agrees 

with the auditors' findings, he thinks 
their recommendations go too far. So 

he is drafting proposed amendments to 
the t w o  bills introduced by the 

Legislative B u d g e t  a n d  A u d i t  

C o m m i t t e e  which together would 

abolish the fund, and transfer the 

balance to the general fund.

H e  fears that requiring the 

agencies to fight for vehicular and 
equipment replacement in competition 

with other state programs and projects 
in the highly-charged political arena of 
the legislature could lead to polit'cal 
decisions that w o u l d  gut those 

agencies or regions without political 
clout.

Pigna’ierl's amendments would shift 

the vehl le replacement function to 
the Department of Administration's 

Division of General Services and 

Supply, w h i c h  he feels has the 

administrative expertise needed to 

handle it, at the same time stripping 

D O T - P F  of its cumbersome n ew and

spars parts inventory, and encouraging 

agencies to privatize vehicle repairs

b y  u s i n g  s e r v i c e s  w h i c h  are 
commercially available, as m a n y  of 

them are already doing.

What, one might ask, does D O T - P F  

think of all this? Not much. While 

Commissioner Knapp concurs with some 
of t h e  a u d i t o r s '  findings and 

conclusions, he takes strong exception 

to their recommendations, which he 
says are ill-advised. Knapp said in a 

letter responding to the audit report: 

"We strongly disagree with your main 

recommendation and, if implemented, 

w e  feel it will m o v e  this State 
b a c k w a r d s  m a n y  y e a r s  in the 

equipme.r. field."

K n a p p  said his department has 
a l r e a d y  m a d e  a n u m b e r  of 

improvements in the operation of the 

working capital fund, with others soon 

f o r t h c o m i n g .  As for the fund's 
unseemly cash surplus, Knapp pointed 

out that the legislature has the power 
at any time to transfer any or all of 

it into the general fund for other 
uses, and has in the past done so.

But Pignalberi is not persuaded. 

While he concedes that K n a p p  has 

made some needed improvements, he's 

convinced that the capital working 
fund is beyond redemption in DOT-PF's 

hands, and needs a major overhaul.

(Continued front page 3)

Grand Jury Illegally Granted 
Immunity to Impeachment Witness

T h e  Judicial Council report on 

The Investigative Grand Jury in Alaska 
reveals in an obscure footnote that 

the grand ji ry which r e c o m m e n d e d  
Impeachment proceedings against Gov. 

Bili Sheffield last year illegally 
g r a n t e d  w h a t  is k n o w n  as 

"transactional immunity" to one of the 

key witnesses in the investigation, hi.3 

chief of iiaii, J?hn Shively. .

Transactional immunity protects 
the i m m u n i z e d  witness against 

prosecution for any of the transactions 
or occurences that are the subject of 

the compelled testimony. Alaska law, 

the report says, offers only what is 

known as "use immunity," which forbids 

later use against the witness of either 

the evidence he or she has been 
fore*d to give, or n e w  e v i d e n c e  

derive' from it.

Under the grant of transe^'ional 

immunity, Shively told the gror. jury 
that he had destroyed a copy of lease 
documents bearing the governor's 

Initials (thus suggesting that Sheffield 
had seen and would have been aware 

of them), and that he (Shively) had 
lied to investigators about his o w n  

knowledge of them.

According to the council report, 

use immunity is not as b r o a d  as 

transactional Immunity, which is 
"argued by s o m e  to be the only 
workable approach. In practice," the 
report says, "transactional immunity 

has been granted to some witnesses in 

Alaska."

« "V . r7

Justice Jay Rabinowitz, ex officio 
cbuinnun o f the Alaska Judicial Council

come in and ask the court to strike 

portions of it. For that reason, I 
would object to it."

But Buckalew's objection was 
overridden in favor of the view of 
another delegate lacking his vision, 

w h o  r e s p o n d e d :  " T h e y  d o  not 
necessarily h a v e  to d e f a m e  any
in d iv id u a l or m pntion l i i m  b y  namo."

F E D E R A L  L A W

T h e  council's report points out 

that '.ven the federal Organized Crime 
Act of 1970 "provides an opportuity 

for named individuals to respond (to 
grand jury reports), requires that a 

report be served upon each person 
named in it and given 20 days to file 
and answer, and that the response 

shall b e c o m e  an appendix to the 

report.

Soys the draft report: "Federal 
courts have carved out and continue 

to carve out exceptions to the grand 
jury's reporting power to protect basic 

fairness and the rights of individuals. 
Most federal courts have held that a 

ind jury has no authority to issue a 
report that accuses an unindicted 

individual of an indictable offerse, 
with some exceptions made for reports 

criticizing federal public officials."

Here are more of the relevant 
findings contained in the Judicial 

Council's draft report which reflect 

du e  process protections f o u n d  

elsewhere, but not in Alaska’s grand 
jury process:

- In California, a comment in a 

grand jury report which refers to an 
unindicted individual is not privileged, 
and such individuals have the right to 

sue grand juries for libel;

- In Georgia, an accused public 

official has the right to testify before 
the grand jury at the conclusion of 

the state's evidence, and Is not

• subject to cross-examination. The 
accused and his or her counsel have 

the right to be present during the 

presentation of all evidence;

- A  California court has held thp 
although no state law specifiea-’ty 

authorizes judicial review of 
jury reports, a limited r e v « w  is 
implicit in the enactment of -tatutory 
limits on investigatory a n d  reporting 

authority, and confirmed 0 common 
law decision which recognizes the 

propriety of court review. It added 

that the court's "sole function in this 

realm lies in its power to prevent the 

filing of an illegal report."

At last Friday's Judicial Council 

meeting with the joint Judiciary 
Committees, State Sen. John Sackett, 

R-Ruby, asked members of the council 

and its staff why they had narrowed

scope of the study to cover only 
the grand jury's investigative and 

reporting functions, failed to examine 

the topic more broadly, and ignored 

the Senate's request for specific 

recommendations.

Francis Brcmson, the council's 

executive director replied that time 
and budget constraints, along with the 

council's effort to submit it's report 
to the legislature during the current 

legislative session, led to its decision 
to issue a draft report as soon as 

possible. He said the council plans to 

circulate the draft report for comment 

before finalizing it.

Sackett said that the Senate had 
placed neither time nor budgetary 

restrictions on its request for the 
grand jury study, and he and other 

legislators asked whether specific 
recommendations would be forthcoming 

in the final report. Sackett was one 
of the senators who, during the 

special i m p e a c h m e n t  session last 
summer, were highly critical of the 

chief prosecutor's office, the judicial 
branch and the grand jury for their 

roles in recommending icpeachment 
proceedings against the governor.

B o t h  B r e m s o n  a nd Justice 

Rabinowitz, tl -. council's ex officio 
chairman, said they felt the group 

might agree to expand the report and 
include specific recommendations in 
the final version, but that would take 

more tirrt^uand money. Rabinowitz told 

Sackett, however, that he did not feel 
it was appropriate for the council to 

review and judge the prosecutor's and 
g r a n d  jury's performance in the 
governor's case.

The veteran justice later told 
the Capital Reporter that he met with 

Senate Judiciary Committee Chairman 

Pat Rodey, D- Anchorage, after the 
council meeting, and they agreed to 
ask the Senate for additional funds to 
c o m p l e t e  the report - Including 
concrete recommendations - before 
the end of the session in mid-May, and 
to expand it to include a study of the 
grand Jury's important "charging" 

function, as well as the role of the 

state prosecutor and judges in the 
grand jury system. The second phase 

of the report, Rabinowitz said, would 

be completed and submitted to the 
legislature next year.
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Vern’s Version:
Sealaslka’s Bill Howe: The Long Way Around to Alaska
C om m en tary  by  Vern M etcalfe

W illiam M, Howe is 42 years of 
ago, was born in Brooklyn N .Y ., is a 
graduate of St. John's University with 
an M.B.A from Seattle Um /ersity, and 
is the new president of the largest 
regional corporation created  by the 
Alaska N ative Claim s Settlement Act 
(A N CSA). He also hcs one of the 
more in teresting  backgrounds to be 
found in Alaska corporate c irc le s , or 
for that matter just about anywhere.

Howe jo ined  the P e a ce  Corps  
after graduating from S t. John's and 
went to India where he served in a 
small v illag e  as part of a community 
help program. "This was in a drought 
area and was quite a change, to say 
th e  l e a s t ,  f ro m  a n y t h in g  I 'd  
e x p e r ie n c e d  . . .  we g o t so m e  
agriculture and chicken farming going 
there," he recounted.

After serving in the Army, Howe 
jo ined  the U . S. Aid program, and 
spent tim e in the F a r  E a s t ,  w ith  
assignments in M alaysia, Borneo and 
the P h ilip p in e s . H is tim e in the 
Philippines was spent on the island of 
M indanao, w here he w itn e s s e d  a 
c o n f lic t  betw een the Moslems and 
Christians.

From  re lig io u s  co n f lic ts  Howe 
moved on to refugee programs in Asia, 
and the refugee work brought him to 
Cam bodia w here he got to  know  
Sydney Schonberg, the Pulitzer Prize 
winning reporter. Howe got out of 
C a m b o d ia  tw o  w eeks b efo re  the  
government fe ll ,  and he commented, 
"of course the movie 'K illing  Fields" 
came from Schonberg's book . . .  it  was 
too accurate as a matter of fact."

Howe's next Mgnment was t'o 
h ave  b een  another tro u b le  o t, 
Bangladesh, but he decided he had to 
settle  down and make a living. This 
decision came about because of his 
m arriag e "to  a C h in e se  lady from 
Malaysia." Howe's w ife R o sa lin d 's  
grandparents emigrated to Malaysia 
from Chino and she was raised on a 
rubber plantation her father o® ned.

Howe's f ir s t  y e a r  b ack  in  the 
state's found him working for Rainier 
Bank w hile he got his M .B .A . f-om  
Seattle U. After working "mainly with 
numbers" for six  years, Howe wanted 
experience in the lending end of the 
business, and this led to his assignment 
with R a in ie r's  Alaska Group. He got 
involved in loans with correspondent 
banks in  A la sk a  and he did some 
lobbying for interstate banking. This 
led, in turn, to Rainier Bank entering 
the A laska market place when they  
purchased Anchorage-based People's 

Bank.

It also led to a love affa ir with 
Alaska on the pairt of Howe. "I really  
got involved with ANCSA corporations 
during this time including G oldbelt, 
In c . o f Ju n eau  p lus f iv e  reg io n a l 
c o r p o r a t i o n s . "  H o w e s a i d .  H e  
re c o u n te d  how he was proud of his 
work in getting financing for G oldbelt 
P la c e , a th r e e i i to ry  o ffice  building

-

which Rainier Bank underwrote when 
other lending institutions turned the 
urban corporation down.

The experience with the bank's 
Alaska Group le d , in  due tim e , to 
Hone becoming w ell acquainted with 
Sealaska since the regional corporation 
gained a $60 million line of credit for 
th e ir  s u b s id ia r y ,  O c e a n  B e a u ty  
Seafoods, Inc. "I think that when they 
[Sealaska] were looking around for a 
ch ief financial officer they put a high 
priority on getting someone who could 
put together bank relationships due to 
the s t r a in s  e x p e r ie n c e d  by the  
'recession' which hit them in 1982," 
Howe said.

The recession was triggered by a 
botulism in cid en t in Europe w hich  
almost put fealoska and Ocean Beauty 
to the f in a n c ia l w a ll.  When the  
co rp o ratio n  was in the process of 
reorganizing following that ye a r of 
multi-million dollar losses the need for 
su ch  e x p e r t is e  b e cam e  r e a d i l y  
apparent. Howe was hired away from 
Rainier Bank in December of 1984 and 
h e  h ad  by t h a t  t im e  b e c o m e  
vice-president of branch banking (over 
100 branches) who were doing over $3 
billion in business by that time.

" A fte r  I joined Sealaska, Byron 
Mallott and I worked out a deal witli 
the Bank of Tokyo  to be our lead  
bank, and they have been of g re at  
help to us throughout the Fa r  East 
including China, and we still have our 
relationship with Rainier Bank," Howe 
said.

Howe becam e vice-president of 
finance, and a year la t e r  during  a 
reorganization, became president and 
chief.pp.eroUng.j^ffi(;er,.. "You can't, be

a b a n k e r  w i t h o u t  b e c o m in g  
conservative and my views of direction 
and r isk s  ore in  co n ce rt with the 
board and management in g e n e ra l,"  
Howe said, and added that he feels 
very comfortable in his position.

When asked what Sealaska has on 
the "front burner" Howe detailed four 
main points of concern. Sealaska is 
in v o lv e d  in  t im b e r ,  f i s h e r i e s ,  
construction, and to some degree real 
estate . It is a lso  co n cern ed  w ith  
f u t u r e  m in e ra l d e v e lo p m e n t in  
S o u th e a s t  A la s k a .  U n d e r  th e  
provisions of ANCSA Sealaska owns 
some 300,000 acres of prime land and 
also has sub-surface rights to a like 
amount of land owned by 12 Southeast 
village-urban corporations.

"Right now we have to develop a 
strategy to utilize the 2 billion board 
feet of timber we own in Southeast, 
less than half of which is exportable," 
Howe said. He is try in g  to p u ll 
to geth er a ll of the corporations by 
reorganizing subsidiary Sealaska Timber 
C o r p .  in to  a p u re ly  m a rk e t in g  
organization. Based in Ketchikan, STC  
has overseen the harvesting of timber 
owned by Sealaska and the plan is to 
form a "carte l" of sorts wherein the 
various corporations w ill p resent a 
united front in marketing their timber, 
rather then competing with eaeli other, 
as is now the case.

Hoive describe Sealaska as being 
a trading company, "we are active ly  
Uv<ng to develop markets with other 
A'fclCSA corporations and, fo r th at  
m atter, with any other corporation. 
We are seeking, in due t im e , jo in t  
ventures with other companie° well 
established names, to help us develop 
the mineral potential of our lands."

Howe outlined potential mineral 
development Sealaska is leoking at, 
and said they have been in co n tact  

^with the Noranda M ining company 
about their mine at Green's Creek on 
Adm irality Island near Juneau. "We 
wont to create and enhance a mining 
zone around their claims to allow it to 
be much larger . . .  w ithin , of course, 
environmental concerns • ••• we have the 
backing of the Noranda people, our 
C o n g re ss io n a l d e le g a tio n , and our 
Board for a land swap. ...T h ere  are  
others who aren't a ll that enthused," 
Howe said . He said that Sealaska  
shareholders are "the most concerned 
of all Alaskans about the environment. 
They don't want the streams trashed 
because for many, that is or has been 
their livelihood."

Howe is of course concerned with 
other business ventures of Sealaska  
including Ocean Beauty Seafoods and 
the Alaska Brick Group. He indicated  
that Ocean Beauty is facing c fact of 
life of the seafood processing industry, 
that it  is now marginally profitable. 
"Whitney-Fidalgo and New England Fish 
Co. both went bankrupt in the past 
few years. Ocean Eeauty has been 
ekeing out a very minor profit over 
the past few years since the disastrous 
year of 1982," Howe said . He also  
said there is an in h e re n t c o n f lic t  
between a fish processing company and 
the fishermen who supply it, many of 
whom are Sealaska shareholders. He 
also added thnt Ocean Beauty is being 
sevcrly impacted by imports, and the 
high cost of theii opeotions, "In the 
past two years we have emphasized an 
increased marketing posture ... we are 
facing some very tough decisions about 
Ocesti Beauty."

The same holds true of the Alaska 
B rick  G roup, based in A n ch o rag e , 
which had been a major profit center 
for Sealaska in 1983 and 1984. Howe 
said the severe decline in construction 
in 1985 "has caused us to moke some 
changes there,

(Continued on page 11)

V  '

Sealasta’s chief operating officer, Bill H o w e
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Joe Hayes
in that, through the proper .o le  of 
g o v e rn m e n t , su ch  as he lp in g  in 
m arketing  our re s o u rc e s . W e're  
dealing with Pacific Rim countries for 
instance, we help in the merket. We 
do such things as we're doiftg with the 
Alaska Seafood Marketing Institute.

C ap ita l Reporter: What do you think 
about the state getting together with 
Cominco, the Red Dog project?

supported the subsistence preference  
for fish and game. However, I believe 
that it has to be fa ir and equitable 
for aJl people, end to the extent that 
it does not conflict with federal law, I 
believe that a subsistence preference 
or priority  should be given to those 
people who need it for their survival, 
who do not have other a lte rn a t iv e  
means of securing their protein needs 
for themselves or their fam ily , and 
have t ra d it io n a lly  and custom arily 
depended on it.

H a y e s : I th in k  th a t was a good 
re la t io n s h ip . I th in k  that was a 
l e g i t i m a t e  and p ro p e r  r o le  o f 
government. Using governm ent to 
assist industry and provide jobs in an 
economy in an area where th ere  is 
high unemployment. We're doing that 
essentia lly  by using the fa ith  and 
c re d it  of the s ta te . The s ta te 's  
participation is well secured. 1 think 
the risk  is minimal, the opportunities 
and the potential is tremendous.

Capital Reporter: What about projects
-  you were talking about agricu lture . 
The state 's  run into a lot of trouble 
with the D elta pro ject. What about 
state participation in projects like that
- the way they went about that?

Hayes: I gu( .s  that project has been
mismanaged auo m ishandled by the 
sta te . I believe a number of those 
farmers became in vo lved  based on 
unrealistic expectations. That project 
w as b ased  on co m p e tin g  in  an 
international market. I don't think we 
knew as much about the climate as we 
know now. A number of things I think 
caused that project to be unsuccessful 
up to this point.

C ap ita l Reporter: 1 wonted to touch 
on some N a t iv e  is s u e s  th a t  a re  
important now, sovereignty, the 1991 
package. Do you have a position on 
sovereignty?

H a y e s : Y e s .  I do not support
s o v e re ig n ty . I have supported a 
number of Native issues, and a number 
of N a tiv e  c o n c e rn s  in  te rm s  of 
protecting their land, and protecting 
their culture, and determining to the 
extent possible, their own destiny, but 
I do n o t su p p o rt  t h e ir  p re s e n t  
o b je c t iv e  of sovereignty because I 
think it  tends to  be d e v is iv e . It  
creates a state within a state, and it's 
devisive at a time when we need to 
bring the state back together again, 
we need to be united, not divided. I 
think there are other ways to achieve 
their objectives -  one of those you 
mentioned e a rlie r , leading up to your 
q uestion , the 1991 am endm ents to 
A N C SA . Making amendments -  I think 
there are other ways to deal w ith  
the problems that arc less devisive, to 
provide the security the ru ra l people 
are looking for.

C a p i t a l  R e p o r t e r :  W hat about
subsistence? It's another one of those 
issues that is explosive at times. If 
you were in the legislature now, do 
you think It would be a tough one to 
deal with?

Hayes: It's always a tough issue. Of
course we dealt with that issue when I 
was In the le g is la tu re . I  served  on 
the special com m ittee on subsistence  
back in th e  la te  70*s, and I have

... . i '

Cap ita l Reporter: Do you see it as a 
real Bush versus urban issue?

Hayes: I think that it has developed
into a Bush versus urban issue, that it 
is a devisive issue, that it is going to 
difficult for the legislature to resolve  
it to most everyone's satisfaction.

Cap ita l Reporter: What kind of ideas 
do you have in mind for dealing with 
the d e c lin in g  oil revenues, curbing • 
spending?

H a y e s : As fa r as the budget is
concerned, I think we should go back 
to zero-based budgeting. We should 
take the budget apart and rebuild it 
from the ground up. Every element of 
the budget - it's existence should be 
ju s t if ie d , and its  le v e l of funding 
should be justifieo and we should go 
through the public process of making 
those determinations. I think that in 
doing that we will be able to build in 
a lo t of co st e f f ic ie n c ie s  in th e  
budgeting process.

C ap ita l Reporter: How is [your idea)
different that how the budget process 
works right now. I know thut people 
have a lot of input right now.

Hayes: What we've been working on
for a long time is a budget that is the 
previous years budget with add-ons for 
inflation or population increases or 
demands, so that we have what tends 
to be a c o n tin u a lly  a c c e lle ra t in g  
budget, or increasing budget. Without 
going into' the details of ■'hether or 
not that p articu lar serv ice  is being 
duplicated, whether we can  c re a te  
e f f ic ie n c y  through co n so lid a tio n , 
whether in fact it 's  even a p u b lic  
n e c e ss ity  anym ore or whether the 
public wants that when they have to 
choose between alternatives.

Capital Reporter: So would you send 
the choices back to the municipalities, 
the local governments and have them 
choose?

H ayes: Lo ca l governments are now
making their choices known in terms 
of c t  it a l  p ro je c ts , and of course 
beyond th a t w e 're  a ss is t in g  them  
through municipal assistance revenue 
sharing. Those are block grants fl"'1 
they make their own drterminatio-. 
the'local level as to wow they're going 
to use that, which I  think is the best 
way for government to o p e ra te , it  
works much better I believe on the 
lowest le ve l. I'm talking about the 
budgeting process as it  occurs In the 
leg is la tu re . We go back to  those  
various programs, those various budget 
items that we have been funding and 
build them up from the ground. Look 
a t  them  in terms of e a c h  r e q u e s t ,  
have each  division come in and justify 
Its existence and its level of funding.

Joe Hayes

C ap ita l Reporter: Education funding
is an other d i f f i c u l t  a r e a .  The  
legislature can't come to terms of the 
foundation formula. Do you have any 
kjeas on that?

Hayes: My position is that we need
to cont’P.U- *•> search for a foundation 
formula that is more equitable than 
what we do now. As you know, we're 
involved in studying the problem now. 
There's a report that's due shortly . . .  
th a t  m akes recom m endations for 
re v is in g  the e x is t in g  fo u n d a t io n  
fo rm u la , and i t  needs to be more 
equitable, in my v iew . Beyond that, 
as f a r  as e d u c a t io n  fu n d in g  is 
concerned, vie need to provide for a 
viable student loan program. I think 
that's another important part of our 
education program.

C ap ita l Reporter: How do you think
it needs to be more equitable?

Hayes: In terms of -  I think we need
to look at what it 's  costing us on a 
per-student basis statew ide. There 
have been some sta t is t ic s  presented 
that indicate in some area that maybe 
five or six thoujand per student, and 
in  som e o th e r  a r e a s  i t  m ay be 
eighteen or tw enty thousand dollars 
per student, for instance. 1 think we 
need to look at look at that In terms 
o f Is i t  eq u itab le  -  can we c u t the 
co sts  o f those ex trem ely  h ig h  c o s t 
educational areas. Can we increase 
efficiencies in some way and provide

needs in other areas where the student 
population is greater. In doing so, can 
we cut the o verall cost of education. 
There seems to be a disparity in costs, 
on the urban and rural levels, and that 
is primarily the charge the task force  
has, to lo o k at eq u itab le  ways of 
dealing with that. That's not to say 
we should not have good educational 
quality throughout the state  -  that's  
our primary objective.

C a p it a l  R e p o r t e r :  H o w ’ s y o u r
campaign going, how does it  look in 
terms of this crowded fie ld  that gets 
m ore c ro w d e d  e v e ry  day on the  
Republican side.

Hayes: Our campaign is going well -
we have our campaign well under way. 
We have our s ta te w id e  o ff ic e  now 
o p e n  a n d  o p e r a t i o n a l  n o w in  
Anchorage. We h ave  a s ta te w id e  
coordinator and w e 'll be opening an 
o ff ic e  in  th e  n e x t  f e w  d a y s  In 
F a irb a n k s . A lady by the name of 
Terry Steryl w ill be coordinating our 
effo rt in Fairbanks. We've opened an 
office in Ketchikan -  we have a young 
man down there by the name of Jim 
Lotsfeldt who is our coordinator for 
that p articu lar area of Alaska. We'll 
be opening offices soon in the Kenai 
area and the Matanuska-Susitna area. 
I think our campaign is going w ell -  
we h a v e  a h a r d  w o rk in g , w e l l  
organized finance com m ittee , as w ell 
as cam paign com m ittee . The finance

(Continued on page 1
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LEGISLATIVE AFFAKS AGENCY
L E G I S L A T I V E  R E F E R E N C E  L I B R A R Y

H a y ,  1 9 8 6

C o p i e s  o f  m i n u t e s  l i s t e d  b e l o w  w e r e  o r i g i n a l l y  i n c l u d e d  

i n  t h i s  f i l e .  T h e  m i n u t e s  a r e  a v a i l a b l e  o n  t h e  S T A I R S  
d a t e  b a s e  C M  14. I n  o r d e r  to s a v e  s p a c e  c o p i e s  o f  
m i n u t e s  h a v e  n o t  b e e n  l e f t  i n  t h e  f i les.

J e a n i e  H e n r y

"  8:00 
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D E P A R T M E N T  O F  F U B L I C  SAFETY 

P O S I T I O N  P A P E R  

S u p p o r t 

M a r c h  3, 1986

HB644 - "An Act r e l a t i n g  to a r r e s t  b y  a s u r e t y  and r e m i s s i o n  of b a i l . "

Thi s bill will e n a b l e  b o n d s m e n  to a r r e s t  t h e ir  client w h o  j u m p s  bail. 

Bo n d s m e n  will e x p e n d  t he i r  funds t o  f i n d  the bail jumper i n  h o p e  of the 

C o u r t  granting a r e m i s s i o n .

T his bill will aid  b o t h  l ocal p o l i c e  an d  State Troopers w h o  a t  p r e s e n t  

c a n n o t  serve all o f  t h e  w a r r a n t s  i s s u e d  b y  the Court.
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Memorandum Alaska Court System

TO: K a r l a  F o r s y t h e

G e n e r a l  C o u n s e l

v DATE ‘ M a r c h  i

f r o m :  N a t a l i e  K. F i n n  s u b j e c t :  H3 5 44
P r e s i d i n g  D i s t r i c t  C o u r t  J u d g e

T h e  d i s t r i c t  c o u r t  j u d g e s  d i s c u s s e d  K B  644/ a n d  
o u r  r e c o m m e n d e d  w o r d i n g  is as f o l l o w s :

(b) If a p e r s o n  r e l e a s e d  u n d e r  t h e  
p r o v i s i o n s  o f  t h i s  c h a p t e r  f a i l s  t o  a p p e a r  

b e f o r e  t h e  c o u r t  a s  r e q u i r e d  o r  v i o l a t e s  
t h e  c o n d i t i o n s  of h i s  or h e r  r e l e a s e /  
u p o n  t h e  i s s u a n c e  of a n  a r r e s t  w a r r a n t  

b y  t h e  j u d g e  o r  m a g i s t r a t e  t h e  s u r e t y  
o r  i t s  a g e n t  m a y  a r r e s t  t h e  p e r s o n .

If the w o r d i n g  c o n t a i n e d  in H B  644 i s n ' t  c h a n g e d /  a r g u a b l y  
i t  w o u l d  r e q u i r e  a s e p a r a t e  d i r e c t e d  t o  t h e  s u r e t y  a l o n e /
a l o n g  w i t h  or i n s t e a d  o f  t h e  w a x  r a n t  h e l d  b y  t h e  p o l i c e .  T h e  
p r o b l e m s  of f a l s e  a r r e s t  t h a t  c o u l d  o c c u r  w i t h  t w o  w a r r a n t s  

o u t s t a n d i n g  w o u l d  b e  t r e m e n d o u s .

I ' d  be g l a d  t o  d i s c u s s  t h i s  f u r t h e r  w i t h  y o u .

Adm. F-l 

Rev. 2-73
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D e p a r t m e n t  o f  N a t u r a l  r e s o u r c e s  
4 - 1 - 8 6  
HB 651 

F i s c a l  N o t e  A d d e n d u m

A n a l y s i s

C o n t i n u i n g  s u p p o r t  f o r  t h e  c o m m i s s i o n  w i t h i n  t h e  d e p a r t m e n t  
w o u l d  r e q u i r e  b o t h  o n g o i n g  m a n a g e m e n t  o v e r s i g h t  f o r  
t r a n s a c t i o n s  o n  m e n t a l  h e a l t h  l a n d  a n d  a d m i n i s t r a t i v e  
s u p p o r t  f o r  t h e  c o m m i s s i o n .

F Y  87

1• P r o v i d e  m a n a g e m e n t  o v e r s i g h t  o f  a l l  t r a n s a c t i o n s  a n d  
a c c o u n t  f o r  f u n d s  r e c e i v e d  f r o m  m e n t a l  h e a l t h  lands. 
E s t i m a t e d  c o s t s :  $142,700.'

S t a t e w i d e  t r u s t  m a n a g e m e n t  o v e r s i g h t  c a n  b e  p r o v i d e d  b y  a 
N a t u r a l  R e s o u r c e  M a n a g e r  II w i t h  s u p p o r t  f r o m  a N a t u r a l  
R e s o u r c e  O f f i c e r  I. T h a t  m a n a g e r  w o u l d  b e  e x p e c t e d  to 
r e v i e w  a l a r g e  n u m b e r  of t r a n s a c t i o n s ,  w i t h  r e s e a r c h  
a s s i s t a n c e  f r o m  a suborc '.nate, to e n s u r e  t h a t  t h e  t r u s t  is 
n o t  b r e a c h e d .  It is expected, t h a t  t h e  m a n a g e r  w i l l  a l s o  
p r o v i d e  t h e  n e c e s s a r y  c o o r d i n a t i o n  b e t w e e n  t h e  d e p a r t m e n t  
a n d  t h e  p l a i n t i f f s ,  a n d  w i l l  b e  r e q u i r e d  to t r a v e l .

A c c o u n t i n g  f u n c t i o n s  c a n  b e  b r o k e n  i n t o  t w o  p a r t s :  o n g o i n g
a c c o u n t i n g  s e r v i c e s ,  a n d  a n  i n d e p e n d e n t  a u d i t .  A n  
a c c o u n t i n g  T e c h n i c i a n  I w i l l  b e  n e e d e d  to r e c e i v e  a n d  
s e p a r a t e l y  p r o c e s s  t h a t  p o r t i o n  o f  t h e  a p p r o x i m a t e l y  $ 1 . 5  
b i l l i o n  t a k e n  in b y  D N R  a n n u a l l y  t h a t  s h o u l d  b e  a s s i g n e d  to 
t h e  m e n t a l  h e a l t h  a c c o u n t s .

L i n e  i t e m s  i n  t h i s  t o t a l  are: 1 2 4 . 0  p e r s o n a l  s e r v i c e s ;6 . 0  t r a v e l ;  1 1 . 3  c o n t r a c t u a l ;  and, 1.4 c o m m o d i t i e s .

2. P r o v i d e  a d m i n i s t r a t i v e  s u p p o r t  to t h e  c o m m i s s i o n .  
E s t i m a t e d  c o s t s :  $ 5 3 , 6 0 0 .

T h e  d e p a r t m e n t  w o u l d  n e e d  to p r o v i d e  a d m i n i s t r a t i v e  s u p p o r t  
-to— t h e  - c o m m i s s i o n - w h i c h - i n c l u d e s  a r r a n g i n g  m e e t i n g s ,  
p r e p a r i n g  b r i e f i n g  p a c k e t s ,  d o c u m e n t i n g  m e e t i n g  r e s u l t s ,  a n d  
c l e r i c a l  s u p p o r t .  T h e  N a t u r a l  R e s o u r c e  O f f i c e r  I l a s t e d  in 
i t e m  1 a b o v e  c o u l d  a s s i s t  w i t h  t h e  d e t a i l s  o f  a c t i o n  r e v i e w  
a n d  a C l e r k  T y p i s t  I I I  w o u l d  b e  n e e d e d  to a s s i s t  w i t h  t y p i n g  
a n d  o r g a n i z a t i o n  o f  m e e t i n g s .  C o n t r a c t u a l  m o n i e s  w o u l d  
c o v e r  d u p l i c a t i o n  c o s t s ,  p h o n e  c h a r g e s ,  p o s t a g e ,  etc.
T r a v e l  a n d  p e r  d i e m  f u n d i n g  is f o r  m e e t i n g s  o f  the 
c o m m i s s i o n .  C o m m o d i t i e s  m o n e y  is t o  c o v e r  r o u t i n e  s u p p l i e s  
a n d  m a p s  (27.1 p e r s o n a l  s e r v i c e s ;  1 8 . 0  t r a v e l ;
6.0 c o n t r a c t u a l ;  2.5 c o m m o d i t i e s ) .

2 o f  3



F Y  88 - F Y  91

T h e  d e p a r t m e n t  w o u l d  c o n t i n u e  to p r o v i d e  t h e  o v e r s i g h t  
f u n c t i o n  d e s c r i b e d  in i t e m  1 for F Y  87 w i t h  a n n u a l  c o s t s  o f
1 2 4 . 0  p e r s o n a l  s e r v i c e s ,  6.0 t r a v e l ,  11.3 c o n t r a c t u a l ,  a n d
1.4 c o m m o d i t i e s .

A n n u a l  a d m i n i s t r a t i v e  s u p p o r t  for t h e  c o m m i s s i o n  w i l l  
i n c l u d e  3 m o n t h s  o f  a n  N R O  I, the c l e r k  t y p i s t  III, a n d  
s i m i l a r  s u p p o r t  c o s t s  (36.6 p e r s o n a l  s e r v i c e s ;  18.0 t r a v e l ;
6.5 c o n t r a c t u a l ;  2.7 c o m m o d i t i e s ) .
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BILL SHEFFIELD, GOVERNOR

D EPA R T M EN T  M T l ’ RAL RM SO IIU  KS p o u c h m
JUNEAU. ALASKA 99811 
PHONE: 907-465-2400

O F F I C E  O F  T H E  C O M M I S S I O N E R

A p r i l  1, 1986

T h e  H o n o r a b l e  R i c h a r d  S h u l t z  
T h e  H o n o r a b l e  A d e l h e i d  H e r r m a n n  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V  
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e s  S h u l t z  a n d  H e r r m a n n :

I a m  w r i t i n g  to p r o v i d e  c o m m e n t s  a n d  a f i s c a l  n o t e  o n  HB 
651, r e l a t i n g  to m a n a g e m e n t  o f  m e n t a l  h e a l t h  land, w h i c h  
w i l l  b e  h e a r d  in y o u r  c o m m i t t e e  o n  W e d n e s d a y ,  A p r i l  2, 1986. 
T h i s  b i l l  w o u l d  e s t a b l i s h  a m e n t a i  h e a l t h  l a n d  c o m m i s s i o n  in 
t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  to o v e r s e e  a n d  a p p r o v e  
a l l  a c t i o n s  o n  m e n t a l  h e a l t h  l a n d  t a k e n  b y  t h e  c o m m i s s i o n e r .  
T h e  i n t e n t  o f  H B  651 is s i m i l a r  t o  C S S S H B  128 w h i c h  p a s s e d  
y o u r  c o m m i t t e e  ~ w e e k  ago.

B e f o r e  s u g g e s t i n g  s e v e r a l  a m e n d m e n t s ,  I w i s h  t o  n o t e  t h a t  
t h e  e n c l o s e d  f i s c a l  n o t e  r e f l e c t s  t w o  s i g n i f i c a n t  
d i f f e r e n c e s  b e t w e e n  t h e  t w o  b i l l s .  F i r s t ,  u n l i k e  C S S S H B  
128, H B  651 d o e s  n o t  r e q u i r e  t h e  d e t a i l e d  r e p o r t s  w h i c h ,  
a c c o r d i n g  to t h e  D e p a r t m e n t  o f  La w ,  a r e  a d d i t i o n a l l y  
r e q u i r e d  b y  t h e  S u p r e m e  C o u r t  d e c i s i o n  in W e i s s  v. A l a s k a . 
F o r  i n s t a n c e ,  H B  651 d o e s  n o t  i n c l u d e  t h e  5 3 0 0 , 0 0 0  for 
r e q u i r e d  a p p r a i s a l s  v/hich is i n c l u d e d  i n  o u r  f i s c a l  n o t e  f o r  
C S S S H B  128. In a d d i t i o n ,  H B  651 w o u l d  c r e a t e  a c o n t i n u i n g  
c o m m i s s i o n  w i t h  n e c e s s a r y  s u o p o r t  c o s t s  e x t e n d i n g  t h r o u g h  F Y  
91.

I w o u l d  l i k e  to s u g g e s t  t h e  f o l l o w i n g  a n n o t a t e d  a m e n d m e n t s  
to H B  651 w h i c h  c o u l d  i m p r o v e  t h e  e f f e c t i v e n e s s  o f  t h e  b i l l .  
W h i l e  t h e  d e p a r t m e n t  f a v o r s  c r e a t i o n  o f  a n  i n t e r i m  
l e g i s l a t i v e  c o m m i t t e e ,  a s  c o n t a i n e d  in H C R  50, to d e v i s e  
l o n g  t e r m  p u b l i c  p o l i c y  f o r  m e n t a l  h e a l t h  l a n d s ,  a d o p t i o n  o f  
t h e s e  s u g g e s t e d  a m e n d m e n t s  w o u l d  p r o v i d e  for an i n t e r i m  
c o m m i s s i o n  t o  w h i c h  t h e  d e p a r t m e n t  w o u l d  n o t  o b j e c t .

A m e n d m e n t  O n e

S e c t i o n  o n e  o f  t h e  b i l l  s h o u l d  c o n t a i n  p r o c e d u r a l  
r e q u i r e m e n t s  w h i c h  s e t  o u t  h o w  a n d  w h e n  t h e  c o m m i s s i o n  w i l l  
m e e t  so t h a t  a p p l i c a n t s  h a v e  s e m e  a s s u r a n c e  o f  t i m e f r a m e



Hon. Rep. Shultz
Hon. Rep. Her r m a n n

- 2 - A p r i l  1, 1986

a s s o c i a t e d  w i t h  u n d e r t a k i n g  a p r o j e c t  o n  m e n t a l  h e a l t h  land. 
O u r  s u g g e s t i o n  is t h a t  r e g u l a r  m o n t h l y  m e e t i n g s  b e  r e q u i r e d .  
T h i s  c o u l d  b e  a c c o m p l i s h e d  as f o l l o w s :

A S  3 8 . 0 5 . 5 1 0  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c i o n  (d) 
as f o l l o w s  a n d  r e n u m b e r i n g  t h e  e x i s t i n g  s u b s e c t i o n  (a) 
as (e) .

(d) In c a r r y i n g  o u t  its d u t i e s ,  the c o m m i s s i o n  
s h a l l  c o n v e n e  a t  l e a s t  m o n t h l y .  T o  e f f e c t  o r d e r l y  
d e v e l o p m e n t  o f  m e n t a l  h e a l t h  l a n d s  t h e  c o m m i s s i o n  
m a y  m e e t  m o r e  f r e q u e n t l y  b y  t e l e c o n f e r e n c e .

A m e n d m e n t  T w o

T o  c l e a r l y  e s t a b l i s h  t h a t  t h e  c o m m i s s i o n  s e r v e s  a n  o v e r s i g h t  
f u n c t i o n  t o  t h e  d e p a r t m e n t ' s  m a n a g e m e n t  o f  m e n t a l  h e a l t h  
l a n d  w e  s u g g e s t  t h a t  A S  3 8 . 0 5 . 5 1 5  b e  a m e n d e d  as f o l l o w s :

I n s e r t  t h e  f o l l o w i n g  l a n g u a g e  o n  p a g e  1, l i n e  27, a f t e r  
t h e  w o r d  for:

p r i o r  a p p r o v a l  o f  a c t i o n s  t a k e n  b y  the c o m m i s s i o n e r  
o f  n a t u r a l  r e s o u r c e s  in

A m e n d m e n t  T h r e e

S i n c e  t h e r e  is s u b s t a n t i a l  d i s a g r e e m e n t  a b o u t  t h e  m e a n i n g  of 
t h e  S u p r e m e  C o u r t ' s  d e c i s i o n ,  t h e  A t t o r n e y  G e n e r a l  w i l l  be 
s e e k i n g  c l a r i f i c a t i o n  o f  t h a t  d e c i s i o n  b y  t h e  S u p e r i o r  
C o u r t .  O n e  o f  t h e  q u e s t i o n s  t h a t  w i l l  b e  p o s e d  is w h e t h e r  
t h e  s t a t e  h a s  an a f f i r m a t i v e  o b l i g a t i o n  to m a n a g e  m e n t a l  
h e a l t h  l a n d s  f o r  m a x i m u m  r e v e n u e  g e n e r a t i o n .  In o r d e r  to 
a v o i d  p r e j u d g i n g  t h i s  i s s u e ,  w e  s u g g e s t  t h e  f o l l o w i n g  c h a n g e  
to A S  3 8 . 0 5 . 5 1 5 :

O n  l i n e s  1 a n d  2 o f  p a g e  2, s t r i k e  t h e  e x i s t i n g  
l a n g u a g e  f o l l o w i n g  t h e  w o r d  s h a l l  a n d  r e p l a c e  w i t h :

d e n y  o r  a p p r o v e  a c t i o n s  c o n s i s t e n t  w i t h  t h e  t e r m s  
o f  the t r u s t  e s t a b l i s h e d  b v  t h e  A l a s k a  M e n t a l  
H e a l t h  E n a b l i n g  Act.

A m e n d m e n t  F o u r

I s u g g e s t  tha t ,  l i k e  C S S S H B  128, th i s  b i l l  p r o v i d e  a s u n s e t  
date. W e  a r e  h o p e f u l  t h a t  s o m e  o t h e r  l o n g  t e r m  s o l u t i o n  to



Hon. Rep. Shultz
Hon. Rep. H e r r m a n n

-3- A p r i l  1, 1986

t h e  m e n t a l  h e a l t h  l a n d s  i s s u e  c a n  b e  a c h i e v e d  t h r o u g h  
c o n t i n u i n g  n e g o t i a t i o n s  a n d  e v e n t u a l  i m p l e m e n t a t i o n b y  t h e  
L e g i s l a t u r e .

P l e a s e  l e t  m e  k n o w  if y o u  r e q u i r e  f u r t h e r  i n f o r m a t i o n .  

S i n c e r e l y ,

R o b e r t  D. A r n o l d  
D e p u t y  C o m m i s s i o n e r

cc: T h e  H o n o r a b l e  M. M i k e  M i l l e r
T h e  H o n o r a b l e  M a r c o  P i g n a l b e r i  
T h e  H o n o r a b l e  M a x  G r u e n b e r g  
T o m  K o e s t e r  
T o m  H a w k i n s



Department of Natural Resources 
Current Land Status Estimates 

Mental Health Grant Land
March, 1986 :• ‘

The figures irs section I are approximate and subject to agreement of federal and state 
land title records. Although the state and federal audits of these records are 
essentially complete, some of the mental health acreage figures have yet to be 
reconciled. State and federal auditors expect to reach agreement sometime this spring

I. Land Base:
A.
B.
C.

D.
E.

F .

Total grant:
Patented to the State:
Approved for patent to the State:
(subject to survey)
Remaining entitlement: 0 - 19,116 acres*
Land under Mental Health grant 
selection:
Estimated reconveyance liability 
(e.g. erroneously conveyed Native 
allotments, meanderable waters)

1,000,000 acres 
829,250 acres 
176,634 acres

136,000 acres 
25,000 acres

The figures in sections II and III are very rough estimates. Please keep 1n mind that 
these figures are meant only to be used as working estimates and have not been 
audited. Accurate figures will not be available until a full audit of current mental 
health land status 1s completed several months from now.

II. Conveyed out of state ownership:
t .  ”

B.

Full conveyances (excluding subsurface)
1) Land disposals: 46,000 acres
2) Municipal conveyances:

Patented: 18,895 acres
Approved: 18,932 acres 37,827 acres

3) Litigation Settlements:- 29,000 acres
(some of these conveyances
include the subsurface)
Total conveyed: 112,827 acres

Partial conveyances:**
1) Land leases: 16,900 acres
2) 011 and gas leases: 92,900 acres
3) Coal leases: 54,570 acres

Total partially conveyed: 164,370 acres

**N0TE: We do net yet have estimates of such partial conveyances as mining claims, 
timber sales, and material sales. .

III. Retained In state ownership with encumberances:
' K~. Interagency Land Management Assignments: 3,700 acres

B. Park Management Units:
C. Fish and Game Management Units: '

150,576 acres 
85,709 acres

The department believes that the above 239.$3F acres of land will likely be treated as 
disposals under the court action.

D. State Forest: 131,955 acres

IV. Summary: Total land conveyed to the state: 980,884- 1,0059834 acres*
Total land conveyed from the state: -112,827 acres
Total land encumbered: -239,985 acres
Remaining acreage: 628,072 - 653,072 acres*

* Current records show an overconveyance. However, the estimated reconveyance 
l i a b i l i t y  ( I .F . )  may produce an underconveyanca.
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Mental Ifealtil LanJ Within Legislatively Designated Parts, Fish and Gare Units arel State Parks Page 1 of 8

This report is part of toe Department of Natural Resources' inventory of mental health lands produced follcv/ing tlie Suprone Court decision of October 4, 1985 (Weiss v. 
State) concerning mental health trust lands. It consists of legislatively designated state park units, state forests and state fish aril gane units. /Vliiinistrative 
desiccations (interayency Land Managanent Assignments) for pa.t, forestry or fish and yane purposes are addressed in a separate report, fhe data in this report was 
canpiled fran tlie Alaska Statutes creating the units, agency publications and state status plats. In most cases the desicjiated lands are unsurveyed and the acreages are 
approximate.

The report in sections ty managanent agency. Each of these sections is further divided by meridians. Tlie colunns on each chart show:

1) The nane of the unit and tlie statute creating it;

2) The total acreage of tlie unit;

3) The total mental health acreage within the unit;

4) The year of the original designation and of each additional designation made to the unit which contained mental health land;

5) The anount of mental health acreage originally designated and added to tlie unit (by year);

6) Tlie legal inscription of mental lieal-h lands in the original designation and each addition.

For furtlier information contact the department's Mental Health Land Officer.

March 4 1986



EtNIAL IEALT1I LANDS WITHIN LEGISLATIVELY IESTGNATH) STATE P/KK UNITS Page 2 of 8

Park Unit

Total
Acreage

Total
Mental
Health
Acreage Year of Designation

Designated 
Mer.tal Health 
Acreage

Seen! Heridian

ToMnship/Range/Section (Mental Health Land Only)

Chuyach State Park 
AS 41.21.121

495,000.00 14,020.00 1970 14,028.1X1 T.14N., R.2W., S.M., Sec. 13
T.16N., R.2E., S.M., Secs. 1, 2, 9, 10, 12, 16-17, 19-28 
30-31, 33-36,

Kachanak Bay State Park 
AS 41.21.140

328,290.00 5,622.00 1970 5,622.00 T.7S., R.13W., S.M., Secs. 25-26, 35-36,
T.8S., R.13W., S.M., Secs. 1, 2, 11-14, 23, 24,

Nancy Lake State 
Recreation Area 
AS 41.21.455

22,685.00 1,709.93 1970 14.93 T 17N R 4W SM Sec 6 Lot 2,3,5.

1969 1,695.00 1 1?N R 4W 91 Sec 5-8

Kenai River
Special Management Area 
AS 41.21.502

2,693.45 806.66 1984 806.66
Within:
T.5N., R.8W., S.M., Secs. 21, 26, 29 
T.5N.. R.9W., S.M., Secs. 28, 33,
T.5N., R. 10W., S.M., Secs. 6 , 7, 18, 19 , 30-34, 
(Includes Bings Landing State Recreation Site formerly 
ILMA 206382, Kenai River Islands State Recreation Site 
formerly ILMA 206379 and former ILMA 206381)

March, 1986



«H T1E/1TH  LWDS WI1KIH LEGISLATIVELY DESIGNATE) STATE P/YK UNITS Page 3 of 8

Park Unit

Total
Acreage

Total
Mental
Health
Acreage Year of Hesignation

Desicjiatal 
Mental Health 
Acreage

Fairbanks Meridian

Towfchip/Range/Section (Mental Health Lanrl Only)

Chena i<i ver State 
Recreation Area 
AS 41.21.475

254,fH).(X) 92,083.42 1967 15,057.61 T.2N., R.7E., F.M. Sec 12, 13, 24, 25, 35, 36
T.1N., R.7E., P.M., Sec 1-3, 8-12, 15-17, 19-21
T.2N., R. 8E., F.M. Sec 6, 7, 18
T.2N., R.6E., F.M. Sec 24
T.1N., R.6E., F.M. Tract A excluding Sec 24

1975 77,025.81 T.2N., R.6E., F.M. El/2 Township
T.1N., R.7E., F.M., Sec 4-7, 13-14, 18, 22-%
T.2N., R.7E., F.M., Tract A, Sec 1-11, 14-23, 26-33 
T.2N., R.8E., F.M., Sec 8-17; T.3N., R.7E, F.M.
Sec 25-27, 34-36

March, 19%



MENTAL 1EALTH LANDS WITHIN LEG I SUM IVEL Y DESIGNATED STATE P/WC IJNITS Page 4 of H

Park Unit

Total
Acreage

Total
Mental
Health
Acreage Year of Designation

Designated 
fcntal Health 
Acreage

Copper River ffcridian

Towship/Range/Section (Mental Health Land Only)

Chilkat State Park 6,045.45 3,270.18 1970 761.35 T.31S. , R.59E. C.R.M., Sec 1
AS 41.21.111 T.31S. , R.60E. C.R.M., Sec 6-8, 17-19

1975 2,5(11.83 T.31S., R.60E. C.R.M., Sec 31-32
T.32S. , R.60E. C.R.M., Sec 5-9, 15-17, 21-22

Alaska Chilkat Bald Eagle 49,(XX) .00 33,056.16 1982 33,056.16 T.26S. , R.55E. C.R.M., Secs. 12-13 , 23-26 , 33-36
Preserve* T.26S. , R.56E. C.R.M., Secs. 7-8, 17-19, 30
AS 41.21.611 T.27S. , R.55E. C.R.M., Secs. 2-4, 8-10, 15-17, 21-22,

27-28, 33-36,
T.28S. , R.56E. C.R.M., Secs. 7, 17-20, 30,
T.28S., R.55E. C.R.M., Secs. 1-4, 10-13, 15,
24-36, 29, 35
T.28S. , R.56E., C.R.M., Sec. 31
T 29S. , R.57E. C.R.M., Secs. 4-10, 15-18, 20-23,
25-28, 34-36
T.29S. , R.56E. C.R.M., Secs. 5-6, 8-17, 22-23
T.29S. , R.55E., C.R.M., Sec. 1
T.30S., R.58E. C.R,M., Secs. 6-8, 17
T.30S., R.57E. C.R.M., Secs. 1-3 12

*71ie folluwing is a txeakdown of tlie acreage werlap lietween the Chilkat Bald Eagle Preserve (IIEP), Haines Forest and the Chilkat River Critical 
Habitat Area (QIA): Chilkat BEP/Haines Forest, 23,261.26; Chilkat BEP/Haines Forest/(01A), 2,480.48; Chilkat BL:P/(Q1A), 974.64

March, 1986



HEMAL 1EALIII L/WB WITHIN IffilSLATIVELY DESIGNATED PODEST UNITS Page 5 of 8

Name

Total
Acreage

Total
Mental
Health
Acreage Year of Designation

Designated 
Mental Health 
Acreage Township/Range/Section (Mental Health Land Only)

lanana Valley State Forest 1,786,m i 31,955 1983 31,955 Within:
T.1S., R.3E., F.M.
T.IS., R.4E., F.M.
T.1S., R.5W., F.M.
T.3S., R.4W., F.M.
T.4S., R.7W., F.M.
T.5S., R.4E., F.M.
T.6S., R.4E., F.M.

Haines State Forest 247,000 100,OUO 1982 100,000 Within:
i T.30S., R.56E,, C.R.M. T.28S. R.55E. C.R.M.

T.27S., R.56E., C.R.M. T.30S. R.57E. C.R.M.
T.2HS., R.54E., C.R.M. T.21S. R.56E. C.R.M.

1 T.28S., R.53E., C.R.M. T.29S. R.55E. C.R.M.
T.29S., R.54E., C.R.M. T.29S. R.56E. C.R.M.
T.26S., R.54E., C.R.M. T.27S. R.55E. C.R.M.
T.27S., R.54E., C.R.M. T.26S., R.56E. C.R.M.
T.30S., R.58E., C.R.M. T.29S. R.57E. C.R.M.

March, 1986
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Fish & Gane Unit
Total
Acreage

Total
Mental
Health
Aoreixja Year of liesiijwtion

Designated 
Mental Ileal th 
Acreage

—  —  - i
Seward Meridian

TowishipTUanye/Soction {Mental Health Land Only)

Go(fie Bay 
State Gane Refuge 
AS 16.20.030

10.880.00 453.05 1975 453.05 T.15N., R.3W., S.M., Secs. 18-19

Potter Point 
State Gane Refuge 
AS 16.20.030

39,360.00 740.50 1971 740.50 T.11N., R.3W., S.M., Sec. 10 
T.12N., R.3W., S.M., Secs. 30-31 
T.12N., R.4W., S.M., Sec. 15, 22-23, 25

Susitna Flats 
State Gane Refuge 
AS 16.20.036

300,800.00 38,846.52 1976 38,846.52 T.14N,, R.4W., S.M., Sec. 31 
T.14N., R.bW., S.M.
T.14N., R.6W., S.M. USS 3942 excl ASLS 80-11 
T.15N., R.4W., S.M.
T.15N., R.5W., S.M.
T.15N., R.6W., S.M.

Trading Bay 
State Gane Refuge 
AS 16.20.038

160,960.00 3,840.00 1976 3,840,00 T.12N., R.13W., S.M., Secs. 19, 29-33

Matanuska Valley 
Moose Range 
AS 16.20.340

132,500.00 38,035.00 19m 38,035.00 T19N. R1E T19N, R3E T19N, R5E 
T18N, R1E T19N, R4E 
T18N, R2E T20N, R5E 
T19N, R2E T20N, R6E

March, 1986



fCNTAL IEALTII LAM1S WITHIN LBGISLATIVFLY ITESIGNATED FISH A G/YE UNITS Page 7 of 8

Fish A Gane Unit
Total
Acreage

Total
Mental
Health
Acreage Year of Designation

Designated 
H-ntal Health 
Acreage

Copper River Meridian 

Township/Range/Section (Ml Land Only)

Chilkat River 
Critical Habitat Area* 
.'S 16.20,230

4,8UO.OO 3,647.21 1972 3,647.21
T.29S., R.56E., C.R.M., Secs. 1, 12,
T.29S., R.57E., C.R.M., Secs. 6-9, 16-17, 20-21,

Mendenhall Wetlands 
State Gane Refuge 
AS 16.20.034

3,789.00 144.83 j 1976 144.83 T.41S., R.66E., C.R.M., Secs. 1-2, 10,

*See [>age 4 for acreage overlaps.

Fish A Gant- Unit
Total
Acreage

Total
Mental
Health
Acreage Year of Designation

Designated 
Mental Health 
Acreage

Fairbanks Meridian

Township/Range/Section (Mental Health Land Only)

Creaner's Field 
State Gane Refuge 
AS 16.20.039

1,520.00 2.5 1979 2.5 TIN., R1W., F.M., Sec. 29

Mardi, 1986



Surma ry of ftental Health Land 
Within Legislatively Designated Parks, Fish & Game Units and State Forests

Page R of 8

Managanent Agency Total Acres Mental Health Acres

Department of Natural Resources, Division of 
Parks and Outdoor Recreation 
(State Rec. Areas, State Recreational Sites, 
State Parks, Bald Eagle Preserve) 1,157,193.80 150,576.41

De|>artment of Fish A Gane (State Gane Refuges, 
Moose Range, Critical Habitat Areas) 654,609.00 85,709.61

Dejjartinent of Natural Resources, Oivison of 
Forestry (State Forests)

2,033,000.00 131,955.00

Total 3,844,802.80 368,241.02

March, 1986


