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An A c t  r e l a t i n g  t o  d i s a b i l i t y  i n s u r a n c e ;  a n d  p r o v i d i n g  f o r  a n  
e f f e c t i v e  d a t e .

SECTIONAL ANALYSIS

P r e p a r e d  b y  R ep .  J o h n  S u n d ' s  o f f i c e ;  A p r i l  1 7 ,  1936

( N o t e :  T h i s  w i l l  o n l y  e x p l a i n  d i f f e r e n c e s  f r o m  V e r s i o n  #1 o f  
t h e  b i l l . )

S e c t i o n  1 
ARTICLE 2
S e c .  2 1 . 5 5 . 1 0 0 . P a g e  4 ,  l i n e  2 :  o f f e r s  t h e  s t a t e  p l a n ,  
i n c l u d i n g  t h e  m e d i c a r e  s u p p l e m e n t  p l a n ,  o n l y  t o  t h o s e  p e o p l e  
who a r e  h i g h  r i s k s .  S t a n d a r d  r i s k s  a n d  g r o u p s  w o u l d  n o t  b e  
e l i g i b l e .

S e c .  2 1 . 5 5 . 1 7 0 .  P a g e  1 2 ,  l i n e  7 :  c a p s  t h e  p r e m iu m  a t  150% o f  
t h e  a v e r a g e  r a t e  o f  t h e  p l a n  i f  i t  w e r e  o f f e r e d  t o  s t a n d a r d  
r i s k  p e o p l e  a s  d e t e r m i n e d  b y  t h e  f i v e  l a r g e s t  d i s a b i l i t y  
i n s u r e r s  i n  t h e  s t a t e .
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An A c t  r e l a t i n g  t o  d i s a b i l i t y  i n s u r a n c e ;  a n d  p r o v i d i n g  f o r  an  
e f f e c t i v e  d a t e .

SECTIONAL ANALYSIS

P r e p a r e d  b y  R e p .  J o h n  S u n d ' s  o f f i c e ;  A p r i l  1 7 ,  1986

S e c t i o n  1 
ARTICLE 1
S e c . 2 1 . 5 5 . 0 1 0 .  P a g e  1 ,  l i n e  12 :  c r e a t e s  t h e  C o m p r e h e n s i " '  
D i s a b i l i t y  I n s u r a n c e  A s s o c i a t i o n ,  a  n o n p r o f i t  c o r p o r a t i c  ‘:h
m e m b e r s h i p  c o n s i s t i n g  o f  a l l  l i c e n c e d  d i s a b i l i t y  I n s u r e r  i
l i c e n s e d  h o s p i t a l  o r  m e d i c a l  s e r v i c e  c o r p o r a t i o n s  i n  t h e  c r a t e  
t h a t  w r i t e  o n  a n  e x p e n s e  i n c u r r e d  b a s i s .  I n s u r e r s  m u s t  b e  
m e m b e r s  o f  t h e  a s s o c i a t i o n  i n  o r d e r  t o  d o  b u s i n e s s  i n  t h e  
s t a t e .

S e c .  2 1 . 5 5 . 0 2 0 . P a g e  1 ,  l i n e  2 1 :  s e t s  a  s e v e n - m e m b e r  b o a r d  o f  
d i r e c t o r s  s e l e c t e d  b y  a s s o c i a t i o n  m e m b e r s  a n d  a p p r o v e d  b y  t h e  
d i r e c t o r  o f  t h e  s t a t e  D i v i s i o n  o f  I n s u r a n c e .  The  d i r e c t o r  o r  a 
d e s i g n e e  w i l l  b e  a  n o n v o t i n g ,  e x  o f f i c i o  m ember  o f  t h e  b o a r d .

S e c .  2 1 . 5 5 . 0 3 0 . P a g e  2 ,  l i n e  1 1 :  d e s c r i b e s  t h e  a s s o c i a t i o n ' s  
g e n e r a l  p o w e r s .

S e c .  2 1 . 5 5 . 0 4 0 . P a g e  2 ,  l i n e  2 0 :  s u b j e c t s  a s s o c i a t i o n  
a r t i c l e s ,  b y l a w s  a n d  o p e r a t i n g  r u l e s  t o  t h e  a p p r o v a l  o f  t h e  
d i r e c t o r  o f  t h e  D i v i s i o n  o f  I n s u r a n c e .

S e c .  2 1 . 5 5 . 0 5 0 . P a g e  3 ,  l i n e  2 5 :  e x e m p t s  t h e  a s s o c i a t i o n  f r o m  
t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t .

S e c .  2 1 . 5 5 . 0 6 0 . P a g e  3 ,  l i n e  2 7 :  e x e m p t s  t h e  a s s o c i a t i o n  f ro m
t a x e s .
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ARTICLE 2
S e c .  2 1 . 5 5 . 1 0 0 . P a g e  4 ,  l i n e  2 :  o f f e r s  t h e  s t a t e  p l a n ,  
i n c l u d i n g  t h e  m e d i c a r e  s u p p l e m e n t  p l a n ,  o n l y  t o  t h o s e  p e o p l e  
who a r e  h i g h  r i s k s .  S t a n d a r d  r i s k s  a n d  g r n r p s  w o u l d  n o t  b e  
e l i g i b l e .  E a c h  p l a n  w i l l  h a v e  a n  o p t i o n  o f  t h r e e  d e d u c t i b l e s .

E l i g i b i l i t y  r e q u i r e m e n t s  f o r  t h e  h i g h - r i s k  p l a n  a r e  d e f i n e d .  
T h e  a s s o c i a t i o n  may n o t  d e n y  c o v e r a g e  t o  a n y  e l i g i b l e  s t a t e  
r e s i d e n t .

S e c .  2 1 . 5 5 . 1 1 0 . P a g e  5 ,  l i n e  1 3 :  e x p l a i n s  t h e  min imum b e n e f i t s  
o f  t h e  s t a t e  p l a n ,  w h i c h  i s  a  b a s i c  m a j o r  m e d i c a l  p l a n .  
L i f e t i m e  maximum b e n e f i t  i s  $1 m i l l i o n .



S e c .  2 1 . 5 5 . 1 3 0 . P a g e  8 ,  l i n e  1 5 :  o f f e r s  d e d u c t i b l e s  o f  $ 2 0 0 ,  
$ 5 0 0  o r  $ 1 , 0 0 0  p e r  p e r s o n .  T h e  maximum c c p a y m e n t  b y  e n r o l l e e s  
w o u l d  b e  20% o n c e  t h e  d e d u c t i b l e  i s  m e t  f o r  a l l  h e a l t h  c a r e  
a n d  50% f o r  m e n t a l  h e a l t h  c a r e .  Maximum a n n u a l  p a y m e n t s  o f  
d e d u c t i b l e  a n d  c o p a y m e n t s  c a n n o t  e x c e e d  $ 2 , 0 0 0  f o r  i n d i v i d u a l s  
a n d  $ 4 , 0 0 0  f o r  f a m i l i e s .  T h e  p l a n  w o u l d  p a y  100% o n c e  t h o s e  
l i m i t s  a r e  r e a c h e d .

S e c .  2 1 . 5 5 . 1 4 0 . P a g e  9 ,  l i n e  1 7 :  e x c l u d e s  c o v e r a g e  f o r  
p r e e x i s t i n g  c o n d i t i o n s  i f  t h e  c o n d i t i o n  b e g a n  w i t h i n  t h e  s i x  
m o n t h s  j u s t  p r e c e d i n g  t h e  e f f e c t i v e  d a t e  o f  c o v e r a g e .  
P r e e x i s t i n g  c o n d i t i o n s  w o u l d  n o t  b e  c o v e r e d  f o r  t h e  f i r s t  y e a r  
o f  a p l a n .  T h e  l i m i t a t i o n  c a n  b e  w a i v e d  f o r  a  10% a d d i t i o n a l  
p r e m iu m  p a y m e n t ,  o r  i f  t h e  i n s u r e d ' s  p r e v i o u s  i n s u r a n c e  was  
t e r m i n a t e d  a n d  t h e  s t a t e  p l a n  a p p l i c a t i o n  i s  made  w i t h i n  J1  
d a y s  f o l l o w i n g  t e r m i n a t i o n .

S e c .  2 1 . 5 5 . 1 5 0 . P a g e  1 0 ,  l i n e  1 5 :  d e s c r i b e s  c a r e  a n d  s e r v i c e s  
t h a t  a r e  n o t  c o v e r e d  b y  t h e  p l a n .

Se c .  2 1 . 5 5 . 1 6 0 . P a g e  1 2 ,  l i n e  3 :  r e q u i r e s  t h e  a s s o c i a t i o n  t o  
a d o p t  a p l a n  f o r  c o o r d i n a t i n g  b e n e f i t s  w i t h  o t h e r  i n s u r a n c e  
c o v e r a g e .

S e c .  2 1 . 5 5 . 1 7 0 . P a g e  1 2 ,  l i n e  7 :  c a p s  t h e  p r e m i u m  a t  150% o f  
t h e  a v e r a g e  r a t e  o f  t h e  p l a n  i f  i t  w e r e  o f f e r e d  t o  s t a n d a r d  
r i s k  p e o p l e  a s  d e t e r m i n e d  b y  t h e  f i v e  l a r g e s t  d i s a b i l i t y  
i n s u r e r s  i n  t h e  s t a t e .

ARTICLE 3
S e c .  2 1 . 5 5 . 2 0 0 . P a g e  1 2 ,  l i n e  1 9 :  s e t s  g u i d e l i n e s  f o r  t h e  
a s s o c i a t i o n ' s  s e l e c t i o n  o f  a  w r i t i n g  c a r r i e r  t h r o u g h  a  b i  M i n g  
p r o c e s s .

S e c .  2 1 . 5 5 . 2 1 0 . Pc.ge l k ,  l i n e  2 6 :  e x p l a i n s  t h e  d u t i e s  o f  t h e  
w r i t i n g  c a r r i e r  w h i c h  w i l l  b e  c o n t r a c t e d  f o r  t h r e e - y e a r  t e r m s  
u n l e s s  e a r l i e r  t e r m i n a t i o n  i s  a p p r o v e d  b y  t h e  d i r e c t o r .

The  c a r r i e r  w i l l  p e r f o r m  t h e  a d m i n i s t r a t i v e  a n d  c l a i m s  p a y m e n t  
f u n c t i o n s  o f  t h e  p l a n  a n d  r e p o r t  q u a r t e r l y  t o  t h e  a s s o c i a t i o n .  
The  c a r r i e r  w i l l  b e  r e i m b u r s e d  f o r  d i r e c t  a n d  i n d i r e c t  
e x p e n s e s  o f  a d m i n i s t e r i n g  t h e  p l a n .

S e c .  2 1 . 5 5 . 2 2 0 . P a g e  1 4 ,  l i n e  8 :  a l l o w s  e n r o l l m e n t  i n  t h e  
s t a t e  p l a n  t o  a l l  e l i g i b l e  p e o p l e  a n d  r e q u i r e s  t h a t  
a s s o c i a t i o n  m e m b e r s  w i l l  s h a r e  t h e  c l a i m  l o s s e s  a n d  
a d m i n i s t r a t i v e  e x p e n s e s  t h a t  e x c e e d  p r e m i u m  p a y m e n t s .  E a c h  
member  w i l l  c o n t r i b u t e  t o  t h e  a s s o c i a t i o n  a n  a m o u n t  b a s e d  on  
t h a t  m e m b e r ' s  s h a r e  o f  a l l  d i s a b i l i t y  i n s u r a n c e  p r e m i u m s  p a i d

Sec. 21 . 5 5 . 1 2 0 . Page 8, line 12: explains two types of
medicare supplement plans: a minimum benefits plan which is
defined in present regulation and an expanded coverage plan.



i n  t h e  s t a t e .  A s s e s s m e n t s  w i l l  b e  m ade  y e a r l y ,  u n l e s s  i n t e r i m  
a s s e s s m e n t s  a r e  d e s i r e d .

A m e m b e r ' s  f a i l u r e  t o  p a y  a n  a s s e s s m e n t  w i t h i n  30 d a y s  c o u l d  
c e a s e  t h a t  m e m b e r ' s  c e r t i f i c a t i o n  t o  o p e r a t e  i n  t h e  s t a t e .

N e t  g a i n s  w i l l  b e  h e l d  a t  i n t e r e s t  t o  o f f s e t  f u t u r e  l o s s e s .

ARTICLE 4
S e c .  2 1 . 5 5 . 3 0 0 . P a g e  1 5 ,  l i n e  2 5 :  s t a t e s  t h a t  a l l  r e s i d e n t s  o r  
g r o u p s  o f  u p  t o  25  r e s i d e n t s  a r e  e l i g i b l e  f o r  t h e  s t a t e  p l a n .  
An i n d i v i d u a l  who h a s  v o l u n t a r i l y  e n d e d  c o v e r a g e  i n  t h e  s t a t e  
p l a n ,  h o w e v e r ,  c a n n o t  r e e n t e r  t h e  p l a n  f o r  12 m o n t h s .

S e c .  2 1 . 5 5 . 3 1 0 . P a g e  1 6 ,  l i n e  1 :  e x p l a i n s  t h e  e n r o l l m e n t  
p r o c e d u r e  a n d  d i s a l l o w s  t h o s e  p e o p l e  c o v e r e d  u n d e r  a n o t h e r  
m e d i c a l  p l a n  a s  t h e  p r i m a r y  p o l i c y h o l d e r  f r o m  e n r o l l i n g  i n  t h e  
s t a t e  p l a n .  A p e r s o n  l o s e s  e l i g i b i l i t y  u p o n  c e a s i n g  r e s i d e n c y .

S e c .  2 1 . 5 5 . 3 2 0 . P a g e  1 6 ,  l i n e  1 8 :  r e q u i r e s  t h e  s t a t e  p l a n  
w r i t e r  t o  r e s p o n d  t o  t h e  a p p l i c a n t  w i t h i n  30 d a y s  o f  r e c e i v i n g  
t h e  a p p l i c a t i o n .

S e c .  2 1 . 5 5 . 3 3 0 . P a g e  1 6 ,  l i n e  2 7 :  p e r m i t s  60 d a y  r e t r o a c t i v e  
c o v e r a g e  f o r  t h o s e  h i g h  r i s k  i n d i v i d u a l s  w h o s e  p r e v i o u s  
i n s u r a n c e  t e r m i n a t e d ,  i f  p r e m i u m s  a r e  p a i d .

S e c .  2 1 . 5 5 . 3 4 0 . P a g e  1 7 ,  l i n e  5 :  r e q u i r e s  t h a t  t h e  h i g h - r i s k  
p o r t i o n  o f  t h e  p l a n  b e  a d v e r t i s e d  t o  t h e  p u b l i c  a n d  t h a t  t h e  
p l a n  w r i t e r  p  y a  $50 r e f e r r a l  f e e  t o  e v e r y  i n s u r a n c e  a g e n t  
who r e f e r s  a n  a c c e p t e d  a p p l i c a n t  t o  t h e  s t a t e  p l a n .  An i n s u r e r  
who r e j e c t s  o r  r e s t r i c t s  a  p o l i c y  m u s t  t e l l  t h e  a p p l i c a n t  
a b o u t  t h e  s t a t e  p l a n .

ARTICLE 5
S e c .  2 1 . 5 5 . 4 0 0 . P a g e  1 7 ,  l i n e  2 8 :  e x p l a i n s  t h e  d u t i e s  o f  t h e  
d i r e c t o r  o f  t h e  D i v i s i o n  o f  I n s u r a n c e  i n  r e g a r d  t o  t h e  s t a t e  
p l a n .

Se c .  2 1 . 5 5 . 4 1 0 . P a g e  1 8 ,  l i n e  1 0 :  s t a t e s  t h e  s t a t e  i s  n o t  
l : a b l e  f o r  a s s o c i a t i o n  a c t i o n s .

S e c .  2 1 . 5 5 . 5 0 0 . P a g e  1 8 ,  l i n e  1 4 :  o f f e r s  c h a p t e r  d e f i n i t i o n s .  
R e s i d e n t  i s  d e f i n e d  a s  a  p e r s o n  who h a s  l i v e d  i n  t h e  s t a t e  a t  
l e a s t  s i x  c c / i s e c u t i v e  m o n t h s  p r i o r  t o  a p p l i c a t i o n  a n d  i n t e n d s  
t o  r e m a i n .  A b s e n c e  f r o m  t h e  s t a t e  i s  p e r m i t t e d  f o r  m e d i c a l  
r e a s o n s .

S e c t i o n  2 . P a g e  2 1 ,  l i n e  3 :  r e q u i r e s  t h a t  t h e  s t a t e  p l a n  b e  
a v a i l a b l e  b y  J u l y  1 ,  1 9 8 7 .

S e c t i o n  3 . P a g e  2 1 ,  l i n e  6 :  s e t s  a n  i m m e d i a t e  e f f e c t i v e  d a t e .



POSITION PAPER

House Bill 589

The apparent goal of HB 589, to make available high quality health 

insurance and basic life insurance coverage at attractive group rates to 

all Alaskans who are willing to pay for it themselves is hard to argue 

with. However, there appears to be an underlying misconception that 

somehow the fact that there are existing policies of group insurance 

being provided to state employees presents an opportunity for a "free 

lunch." In fact, when the number of peopie to he served is large, as it 

presumably is in this case, there is little if any advantage in combining 

groups and there are compelling reasons to separate the claims experience 

of the two groups (state employees and citizens who elect to 

participate).

Certainly the State of Alaska could make a group health policy available 

to citizens of the state but it would seem to make more sense to offer a 

basic, no frills major medical package and price it according to the 

claims experience of those who choose to enroll in the plan. Bids to 

provide the coverage could be solicited and a servicing carrier chosen 

who would collect premiums, pay claims and maintain records. This would 

provide the maximum advantage to citizens, ensuring a competitive, fair 

rate without any significant state subsidy and without getting the state



into the insura":-! fusiness.

Our analysis and position on this bill is based on the assumption that 

residents would be required to furnish evidence of insurability as a 

requirement for enrollment in the life insurance coverage or that tne 

bill v/ould be amended to allow for resident participation in the health 

plan only. Without these requirements, the impact on life insurance 

premiums would be significant due to the high possibility of adverse 

selection from the new group.

The question that must be answered is, "What possible advantages does the 

plan in HB 589 have when compared with the scenario described above?" We 

think there are no real advantages and several serious disadvantages. 

One might ask if the rates the state enjoys because of a large group of 

relatively good risks couldn't be passed on to citizens who enroll. This 

could only be done at the expense of those rates; in other words, if the 

experience of those who signed up was worse than the state average (and 

we are reasonably certain f  would be), the rate v/ould'be driven up for 

everyone and the state v/ould be in the position of subsidizing coverage 

for those individuals. We have tried to show this effect in our Fiscal 

Note analysis. Also, the coverage provided to state employees, 

regardless of bargaining unit, is first rate and includes audio, visual 

and dental coverage; we do not feel it v/ould be appropriate for a general 

offering in any event.

For these reasons the Department of Administration is opposed to HB 589. 

If the legislature feels that this issue must be addressed, we feel a



n o n - s u b s i d i z e d  a p p r o a c h  s u c h  a s  t h e  o n e  i n d i c a t e d  a b o v e  w o u l d  b e  mo re

a p p r o p r i a t e .

I.^Humphreys, Director, Divisiw of Reti
7

irement 8 Benefits Date

Eleanor Andrews, Commissioner, Dt. ^^tment of Administration Date
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April 11, 1986

Honorable M. Mike Miller 
Room 122, State Capitol 
P. 0. Box V
Juneau, Alaska 99811

Re: Committee Substitute for House Bill No. 589 —
Comprehensive Disability Insurance Association

D~ar Representative Miller:

We are very concerned with the Committee Substitute for House Bill 589 recently 
introduced to the Legislature, which would establish an assigned risk pool for
uninsurables and would offer major medical insurance to all eligible residents of Alaska.

As we understand the bill, it would require ah insurance companies licensed to write 
disability insurance in the Star of Alaska (whether or not they are actively engaged in 
the health insurance market) and all licensed hospital or major medical service 
corporations in the state to maintain membership in the Comprehensive Disability 
Insurance Association as a condition of doing disability insurance business in Alaska. 
The Board of the Association would select a writing carrier to provide the coverage
established by the bill, which appears to be a standard type major medical insurance
policy with a choice of a S200, $500, or S750 deductible and which would provide for
20% coinsurance (50% for diagnosis or treatment of mental conditions), and a $2,000
limit per covered individual and 54,000 limit per covered family on out-of-poc.’.et
expenses.

The proposal would make available to Alaska residents (1) a group plan for groups of 3 
to 25 residents, (2) an individual plan for residents who are standard risks, and (3) an 
individual plan for residents who are high risks. The plan would also include a 
Medicare supplement policy for residents age 65 and older. Premium rates would be 
based on whether or not it is an individual or group plan, and if an individual plan, 
whether or not it is a high risk or standard risk, as well as the age group and the
choice of deductible. Rates would be determined by sound actuarial methods. The bill
would further require that at least 85% of the collective premiums for the plan be used
to pay claims, while a maximum of 15% cou1 be used for administrative costs. All
costs of the plan which are not paid out of premiums would be assessed against 
Association members in amounts based on the amount of business the r..ember writes 
:n Alaska to cover claim payments that exceed premium receipts. The act does not 
provide for an offset of any assessment against premium taxes.

First, let me state that I do not know why the State of Alaska would consider such a 
bill. To require all health insurance compan.es doing business in the State of Alaska to 
finance insurance for residents of your state over and above a reasonable cost, despite 
the experience of the state plan, and n competition with the private insurer, would 
have the net effect of most health carriers simply withdrawing from the state. Why do 
business in a state where the state is going to compete with you, and furthermore, is 
going to put you at a competitive disadvantage by req iring you to support their plan 
and not receive a premium tax offset for the assessments for the Association (which
does not have to pay premium tax on their policy while insurance companies are
paying premium taxes on the business they sell)? I do not believe any insurance 
company would remain in a state which enacted such a law, and we would certainly 
give serious consideration to withdrawing from the State of Alaska and would probably 
do so.

Law Department 615/755-1244
Provident Life and Accident Insurance Company
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Furthermore, I believe other companies would also withdraw. Why would they stay 
when such a bill would put them at such a competitive disadvantage that everyone in 
Alaska would elect the state plan? The only thing a disability insurer would be doing if 
it were authorized to write disability insurance in Alaska v/ould be to subsidize the 
state plan. This should be done by the taxpayers and not the insurance companies 
doing business in the state. I know of no better way to make certain that health 
insurance is unavailable to residents of your state than to enact a bill such as this one.

As one of the leading health insurance companies v/riting employee benefits, a 
suggestion that there might be a lack of competition in the small group health 
insurance market disturbs us. This has not been our experience. We believe the 
market is extremely competitive and that there are insurance companies offering 
coverage through this market which is both comprehensive in coverage and 
competitive in price with rates offered to larger groups. The problems in providing 
group health benefits at an affordable cost do not exist because insurance companies 
are not active and competitive in the marketplace; they exist because (1) there is not 
sufficient control on the providers of health care which would enable health care costs 
to be curbed, (2) the enactment of mandated benefits covering all aspects of health 
care, including some benefits which are not benefits for the treatment of an illness or 
injury, which has a substantial over-all impact on the premium rates of heUth 
insurance, and (3) the tendency of state legislatures and state governments to put the 
financial burden of social responsibility on the insurance buying public.

If you are concerned with the lack of insurance for some types of individuals such as 
uninsurables, then I would suggest that you enact a bill similar to the one recently 
enacted in Indiana providing comprehensive health insurance coverage for residents of 
that state who are uninsurable, with a full premium tax offset for assessments paid by 
health insurers doing business in Indiana. Providing coverage for the uninsurables is a 
social responsibility and not one that should be passed on to the insurance buying 
public in the form of higher premiums. I believe that other health insurance is available 
to most persons in the State of Alaska, as it is in other states, if they want to purchase 
it.

We urge you to take a serious look at this bill when it comes up for a vote in the 
Alaska Legislature, and would encourage you to oppose it unless you wish almost all of 
the health insurance in Alaska to be provided by the state at state expense If you 
wish to discuss any of our comments further or if we can provide you v/ith any 
additional information in support of our position, please let us know.

Sincerely yours,

C
Vice President, General Counsel 
and Secretary

CTC:fd/2271z

Law Department 615/755-1244
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D a v i d  T .  Wa l k e r
A t t q h v e y  a t  L aw  

M u n d k n i i a u  B i a u u v a  

a i* (t f'oiTRTH  S t r e e t , S p i t e  B  
. I p v e a u ,  A l a s k a  Q fillO l

1007) o 80 -:jr» 37

A p r i l  2 2 ,  1986

M. Mike  M i l l e r ,  C h a i r m a n  
H ouse  J u d i c i a r y  C o m m i t t e e  
P .O .  Box 1494 
J u n e a u ,  A l a s k a  99802

RE: H ouse  B i l l  589 (An a c t  r e l a t i n g  t o  d i s a b i l i t y  
i n s u r a n c e ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  
d a t e . )

D e a r  R e p r e s e n t a t i v e  M i l l e r :

I  am t h e  r e g i s t e r e d  l o b b y i s t  f o r  t h e  A l a s k a  N u r s e s  
A s s o c i a t i o n .  The A s s o c i a t i o n  h a s  some c o n c e r n s  a b o u t  t h e  
i m p a c t  o f  HB 589 on  t h e  p r a c t i c e  o f  n u r s i n g .  I f  t t  ; b i l l  i s  
s c h e d u l e d  f o r  a h e a r i n g  I  b e l i e v e  t h e  A s s o c i a t i o n  w i l l  w a n t  
t o  a p p e a r  a n d  p r e s e n t  t e s t i m o n y .  S p e c i f i c a l l y ,  t h e  A s s o c i a t i o n  
re c o m m e n d s :

1 .  A c q u i r e d  Immune D e f i c i e n c y  S y n d ro m e  ( A . I . D . S . )  
s h o u l d  b e  a d d e d  t o  t h e  l i s t  o f  h i g h  r i s k  c o n d i t i o n s  
u n d e r  s e c .  2 1 . 5 5 . 1 0 0  ( e ) ( 3 ) ;

2 .  t h e  l a n g u a g e  " a t  t h e  p h y s i c i a n ' s  d i r e c t i o n "  
s h o u l d  b e  d e l e t e d  f o r m  s e c .  2 1 . 5 5 . 1 1 u  (2) -  
r e g i s t e r e d  n u r s e s  f r e q u e n t l y  p e r f o r m  s e r v i c e s  
t h a t  a r e  w i t h i n  t h e  a r e a  o f  n u r s i n g  p r a c t i c e  
a n d  t h o s e  s e r v i c e s  s h o u l d  b e  c o v e r e d  b y  t h e  
p l a n ;

3 .  s e c .  2 1 . 5 5 . 1 5 0  (13) s h o u l d  b e  d e l e t e d  -  we 
b e l i e v e  i t  i s  p o o r  p o l i c y  t o  e x c l u d e  s e r v i c e s  
o f  a r e g i s t e r e d  n u r s e  f r o m  c o v e r a g e  s i m p l y  
b e c a u s e  s h e  r e s i d e s  i n  t h e  c o v e r e d  i n d i v i d u a l ' s  
home -  t h i s  m ak es  no  m ore  s e n s e  t h a n  e x c l u d i n g  t h e  
s e r v i c e s  o f  a  p h y s i c i a n  who t r e a t s  a  member
o f  h i s  f a m i l y .

P l e a s e  do  n o t  h e s i t a t e  t o  c o n t a c t  me i f  y o u  h a v e  a



M. Mike M i l l e r ,  C h a i r m a n  
H ouse  J u d i c i a r y  C o m m i t t e e

April 22, 1986
Page 2

q u e s t i o n  a b o u t  t h e  A s s o c i a t i o n ' s  po,< i t i o n  on  HB 5 8 9 ,  n u r s e s ,  
t h e  p r a c t i c e  o f  n u r s i n g ,  o r  a n y  o t h e r  m a t t e r .

DTW/dsm
c c : Kay L a h d o n p e r a

B a r b a r a  W a l k e r  
L a u r a  Rima
A l a s k a  N u r s e s  A s s o c i a t i o n  
C o n s t a n c e  T r o l l a n

D a v i d  T. W a l k e r



FOR AGRICULT JRE

Law Of*'ce Building 
P.O. 8o« 677 

Fergus Falls. Minnesota 56537 -9990 Phone (2181 739 -3241

MINNESOTA APRIL 1 9 8 :

I .  PLAN SUMMARY

1. Minr  o t a  C o n t a c t :

2 .  P l a n  A d m i n i s t r a t o r :

3.  E f f e c t i v e  D a t e :

4 .  B o a r d  C o m p o s i t i o n :

Mr. Dave P l a t t  
M a n a g e r ,  U n d e r w r i t i n g  
R e s e a r c h  an d  C o n t r a c t s  D e p t .  
B l u e  C r o s s - B l u e  S h i e l d  
P . O .  Box 64560  
S t .  P a u l .  KN 55164 
(612)  4 5 6 - 8 5 6 1

B l u e  C r o s s - B l u e  S h i e l d

J u n e  1976

7 m em bers  s e l e c t e d  by  
members  o f  t h e  o o o l

5 .  B e n e f i t :

6 .  D e d u c t i b l e :

7 .  S t e p  L o s s :

R e g u l a r  P l a n  -  $ 2 5 0 , 0 0 0  L i f e t i m e  B e n e f i t  
M e d i c a r e  S u p p l e m e n t  -  $ 1 0 0 , 0 0 0  L i f e t i m e  B e n e f i t

$ 5 0 0 ,  $ 1 , 0 0 0

R e g u l a r  p l a n s  -  $ 3 , 0 0 0 / I n d i v i d u a l  
M e d i c a r e  S u p p l e m e n t  -  $ 1 , 0 0 0 / I n d i v i d u a l

8 .  P rem ium  C ap :

9 .  W a i t i n g  P e r i o d :

125% Maximum

6 M o n th s  f o r  p r e - e x i s t i n g  
c o n d i t i o n s

1 0 .  P r e - e x i s t i n g  c o n d i t i o n s :

1 1 .  E l i g i b i l i t y  C r i t e r i a :

1 2 .  A g e n t  f e e :

1 3 .  M e d i c a r e  q u a l i f i e d  p l a n :

N o t  c o v e r e d  i f  d i a g n o s e d  o r  
t r e a t e d  w i t h i n  90 d a y s  
p r e c e d i n g  t h e  p o l i c y  d a t e  
u n t i l  6 m o n t h s  a f t e r  t h e  
p o l i c y  d a t e .
R e j e c t e d  by  o n e  c a r r i e r  
R i d e r  by  o n e  c a r r i e r

R e f e r r a l  f e e  o f  $50

Yes

COMMUNICATING



M I N N E S O T A
I I .  O P E R A T I O N A L  D A T A

1 .  T o t a l  i n d i v i d u a l s  c o v e r e d  b y  p l a n  a t  e n d  o f :
1981 2 , 9 1 8
1982 4 , 2 5  :
1983 6 , 6 6 9
1984 9 , 158

As o f  A p r i l  1, 1985 1 0 , 3 5 9

2 .  T o t a l  p r e m iu m s  c o l l e c t e d  bv p l a n  a t  e n d  o f :
1981 S 1 , 3 0 5 , 2 4 5 . 0 0
1 9 8 2 S 2  3 2 5 , 0 6 0 . 0 0
1 9 8 3 s 4 ,  ’ 2 , 3 5 1 . 0 0
1 9 8 4 c 6 ,  , 1  3 ,  8  2 9  . 0 0

3 .  T o t a l  c l a i m s  p a i d  by p l a n  a t  e n d  o f :
1981
1982
1983
1984

4 .  T o t a l  a s s e s s m e n t  t o  m e m b e rs  o f  p l a n  f o r :
1981 S 1 . 0 0 0 , 0 0 0 . 0 0
1982 S 3 , 0 0 0 , 3 1 5 . 0 0
1983 S 3 , 4 8 " ,  5 3 2 . 0 0
1984 £ 4 , 79 5 , 0  " I . 00

5 .  W hat  was t h e  t o t a l  c o s t  t o  a d m i n i s t e r  t h e  o l a n  i n :
1981 S 1 6 3 , 1 5 6 . 0 0
1982 3 2 9 8 , 8 1 3 . 0 0
1983 S 3 8 3 , 7 4 1 . 0 0
1984 3 6 6 5 , 1 0 0 . 0 0

6 .  C o es  v c u r  s t a t e  a l l o w  f o r  a p r e m iu m  t a x  c r e d i t  on t h e  
a s s e s s m e n t ?  X Y es  No

. 'omments

7 .  I s  t h e r e  a maximum p e r c e n t a g e  a s s e s s m e n t  a l l o w e d  t o w a r d s  t h e  
c o m p a n i e s  ( s u c h  a s  1%)?   Yes  X No

Comments

8 .  What  w as  t h e  p e r c e n t a g e  a s s e s s e d  t o  m em bers  ( s u c h  a s  .8%) a t  
t h e  e n d  o f :

1981
1932  -  '
1983 1
1984 =

S 2 , 8 5 2 , 8 4 5 . 0 0
s 4 , 5 1 4 ,  1  ~ 2 .  0 0
s 6  , 9 8 1  , 9 6 7 . 0 0
c 9 , 7 6 1  ,  8 3 5  .  0 0



Each  a s s e s s m e n t  i s  b a s e d  on  t h e  r a t i o  o f  t h e  c o n t r i b u t i n g  member:  
t o t a l  a m o u n t  o f  a c c i d e n t  a n d  h e a l t h  i n s u r a n c e  p re m iu m  r e c e i v e d  
f rom  o r  on  b e h a l f  o f  M i n n e s o t a  r e s i d e n t s  d i v i d e d  b y  t h e  t o t a l  
c o s t  o f  a c c i d e n t  a n d  h e a l t h  i n s u r a n c e  p re m iu m  r e c e i v e d  by  a l l  
A s s o c i a t i o n  C o n t r i b u t i n g  Members  f r o m  o r  on  b e h a l f  o f  M i n n e s o t a  
r e s i d e n t s ,  a s  d e t e r m i n e d  by  t h e  Commis .~ io r .e r  o f  Commerce f o r  t h e  
s t a t e  o f  M i n n e s o t a .

9.  What w e r e  t h e  t o t a l  p r e m i u m s  c o l l e c t e d  by a l l  c o m p a n i e s  i n  
y o u r  s t a t e  a t  t h e  e n d  o f :

1981 S N/A
1982 $ N/A
1983 $ N/A
1984 $ N/A

10.  What  w e r e  t h e t o t a l  p r e m i urn t a x e s  c a i a  by a l l  c o m p a n i e s  i n
y o u r  s t a t e  a t t h e  e n d  o f :

1981 S N/A
1982 $ N/A
198 3 $ N/A
1984 $ N/A

11 .  Did  t h e  a b o v e t a x e s  p a i d i n c l u d e  a l l  c o m p a n i e s  o r  w e r e  some
e x e m p t  f r o m  pa y i n g  t a x e s ( s u c h  a s  s e l f - i r . s u r e r s ) ?

S e l f - I n s u r e r s  a n d n c r . - o r o f  i t s e r v i c e  o l a n  c o r no r a t i o n s  dc  n o t
t- a v

12 .  What p r o b l e m s  h a s  y o u r  p l a n  e x p e r i e n c e d ?_

13 .  A d d i t i o n a l  c o m m e n t s :

I n d i v i d u a l s  c o v e r e d  -
P l a n  1 ( $ 1 , 0 0 0  d e d u c t i b l e )  2 , 2 6 5
P l a n  2 ($500  d e d u c t i b l e )  5 , 5 2 5
P l a n  4 (Med S u p p l e m e n t  -  65 £ e v e r )  622
P l a n  5 (Med S u p p l e m e n t  -  U n d e r  65) 123

8 , 5 3 5

M i n n e s o t a  f e e l s  t h a t  a d j u s t m e n t s  made t o  t h e  p l a n  s i n c e  i t s  
i n c e p t i o n  h a v e  made f o r  a v e r y  g o o d  p r o g r a m .

M i n n e s o t a  a l s o  h a s  a l i s t i n g  o f  e i g h t e e n  c o n d i t i o n s  w h i c h  a l l o v :  
f o r  a u t o m a t i c  a c c e p t a n c e  i n t o  t h e  p o o l  w i t h o u t  h a v i n g  t o  r e c e i v e  
a r e j e c t i o n  n o t i c e  f r o m  a n  i n s u r a n c e  c a r r i e r .
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COMMUNICATING FOR AGRICU' TURE

Law  O ffice Buiiamg 
P 0  So* 5 7 7  

Fergus Fails. M innesota 5 6 5 3 7  3 9 9 0
KOI .TH DAKOTA

P h e n e  . 2  7 3 7 3 9 - 3 2 - :i

APRIL 1985

I .  PLAN SUMMARY

1. N o r t h  D a k o t a  C o n t a c t :

P l a n  A d m i n i s t r a t o r :

3 .  E f f e c t i v e  D a t e :

4 .  B e a r d  C o m p o s i t i o n :

5 .  B e n e f i t :

6 .  D e d u c t i b l e :

7 .  S t o p  L o s s :

8 .  P r e m i v  i C ap :

9 .  W a i t i n g  P e r i o d :

1 0 .  P r e - e x i s t i n g  c o n d i t i o n s

1 1 .  E l i g i b i l i t y  C r i t e r i a :

1 2 .  A g e n t  f e e :

1 3 .  M e d i c a r e  q u a l i f i e d  p l a n

Mr. Bcb C a r l s o n  
4510 -  1 3 t h  A v e .  SW 
F a r c o ,  KB 5 8 1 2 1 -0 C 0 1  
(701)  2 8 2 - 1 2 3 5

B l u e  C r o s s - B l u e  S h i e l d

J u n e  1991

10 m em bers  -  1 f r c m  e a c h  
member o f  t h e  10 i n s u r e r s  
w i t h  t h e  h i g h e s t  a n n u a l  
p r e m iu m  / o Xutt.g s

$ 7 5 0 , 0 0 0  L i f e t i m e  B e n e f i t

$150 $500 S I ,  000

$ 3 , 0 0 0 / I n d i v i d u a l

13 5% Maximum.

6 M o n th s  f o r  p r e - e x i s t i n g  
c o n d i t i o n s

N o t  c o v e r e d  i f  d i a g n o s e d  c r  » 
t r e a t e d  w i t h i n  90 d a y s  
p r e c e d i n g  t h e  p o l i c y  d a t e  
u n t i l  6 m o n t h s  a f t e r  t h e  
p o l i c y  d a t e .  W a i t i n g  p e r i o d  
i s  w a i v e d  i f  a p p l i c a n t  h a s  
b e e n  c o v e r e d  u n d e r  an i n s u r e d  
h e a l t h  p l a n  w i t h i n  p a s t  y e a r .  
P r e - e x i s t i n g  c o n d i t i o n  c l a u s e  
may a l s o  be  w a i v e d  u p o n  p a y m e n t  
o f  a d d i t i o n a l  p r e m iu m .

R e j e c t e d  by  o n e  c a r r i e r  
R i d e r s  by tw o  c a r r i e r s  
R e s i d e n t  f o r  s i x  m o n t h s

R e f e r r a l  f e e  o f  $25

Yes



NORTH DAKOTA
I I .  OPERATIONAL DATA

T o t a l  i n d i v i d u a l s c o v e r e d  by  p l a n  a t  end  
1981

o f :
- 0 -

1982 7 S
1983 245
1984 615

As o f  A p r i l  1, 1985 727

T c t a l  p r e m iu m s  co l l e c t e d  by p l a n  a t end  c 
1981

c .

S - 0 -

1982 s 7 3 , 4 0 8 . 0 0
• 1983 s 1 3 8 , 6 6 6 . 0 0

1984 s 4 5 5 , 8 7 4  .00

T o t a l  c l a i m s  p a i d by  p l a n  a t  end  o f
1981 s - 0 -
1982 s 1 0 3 , 4 0 0  .CC
1933 s 3 4 5 , 9 1 8 . 0 0
1984 £ 1 , 0 5 8 , 6 5 4 . 0 0

T c t a l  a s s e s s m e n t t o  m em bers  o f  p l a n f o r :
1981 s - 0 -

198 2 $ 4 9 , 6 6 2 . 0 0
1933 s 2 2 9 , 4 8 3 . 0 0
1984 s 6 0 5 , 3 6 7 . 0 0

What was  t h e  c o s t t o  a d m i n i s t e r  t h e p r o g r
1981

am
S

i n :

- 0 -
1982 $ 3 3 ,  1 1 1 . 0 0
1983 $ 2 5 , 3 0 6 . 0 0
1984 £ 3 5 , 9 0 4 . 0 0

a s s e s s m e n t ?  X Yes   No

Comments

7 .  I s  t h e r e  a maximum p e r c e n t a g e  a s s e s s : a n t  a l l o w e d  t o w a r d s  t h e  
c o m p a n i e s  ( s u c h  a s  1%)?   Yes  X No

Comments

8 .  What was  t h e  p e r c e n t a g e  a s s e s s e d  t o  m em bers  ( s u c h  a s  .8%) a t  
t h e  e n d  o f :

1981 - 0 -
1982 .03%



9. What were the total premiums collected by all companies in
your state at the end of:

1981
1982
1983 
1934

S 7 3 , 6 6'

t o t a l  p r e m iu m  t a x e s  p a i d  by  a l l  c o m p a n i e s  i n  
t h e  e n d  o f :

1981 S N/A 
1932 “ s M/A
1983 S M/A
1984 $ M/A

1 1 .  Did  t h e  a b o v e  t a x e s  p a i d  i n c l u d e  a l l  c o m p a n i e s  o r  w e r e  some 
e x e m p t  f ro m  p a y i n g  t a x e s  (su<'h a s  s e l f - i n s u r e r s ) ?

S e l f - I n s u r e r s  do  n o t  r e c o r t  t o  t h e  S t a t e  I n s u r a n c e  D e p a r t m e n t ,  
"ana a r e  t h e r e f o r e  e x e m o t .

1 0 .  What  w e r e  t h e  
y o u r  s t a t e  a t

1 2 .  What  p r o b l e m s  h a s  y o u r  p l a n  e x p e r i e n c e d ?  
Me m a i o r  o r c b i e m s .

13 .  A d d i t i o n a l  c o m m e n t s :

E n r o l l m e n t  s e e m s  t o  b e  p i c k i n g  
a r e  s i g n e d  up  p e r  m o n t h .

A s s e s s m e n t s  -  A s s e s s m e n t s  a r e  
t h a n  $ 1 0 0 , 0 0 0  o f  a c c i d e n t  a n d  
s t a t e .  A s s e s s m e n t s  a r e  b a s e d  
c o m p a r e d  t o  t h e  t c t a l  f o r  a l l  
d i r e c t  o f f s e t  a g a i n s t  p r e m iu m

u p .  A p p r o x i m a t e l y  30 i n d i v i d u a l s

made t o  a l l  c o m p a n i e s  d o i n g  m o re  
h e a l t h  i n s u r a n c e  b u s i n e s s  i n  t h e  
on e a c h  c o m p a n y ' s  p re m iu m  v o l u m e  a s  
c o m p a n i e s .  A s s e s s m e n t s  a r e  a 
t a x e s .

L e a d  c a r r i e r  e x p e n s e s  a r e ,  b y  l a w ,  l i m i t e d  t o  12.5% o f  p r e m i u m .



Law  O ffice 3uild'.ng 
P 0  3ox 3 7 7  

Fergus Fails. Minnesota 5 6 5 3 7 -9 9 9 0

1. Indiana Contact

COMMUNICATING FOR AGRICULTURE

INDIANA

I. PLAN SUMMARY

Phone 12191 7 3 9 - 3 2 - i l

MAY 1 9 8 5

2. Plan Administrator:

3. Effective Date:

4. Board Composition:

5. Benefit:

6. Deductible:

7. Stop Loss:

8. Premium Ca p :

9. Waiting Period:

10. Eligibility Criteria:

Ms. Helen Adrian 
Deputy Commissioner 
Indiana Dept, of Insurance 
509 State Office Bldg. 
Indianapolis, IN 46204 
(317) 232-2418

Mutual of Omaha

July 1982

5 to 9 members selected by 
members of the pool

Plan I - No limit
Plan II - No limit, $50,000 Lifetime

Benefit for mental and nervous disorders

Plan I - $200
Plan II - $200, $500, $1,000

Plan I - $1,000/Individual 
Plan II - $ 1, 000/Individual 

$1, 500/Individual 
$2 ,000/Individual

150" Maximum

$2,000 Family 
$2,000/Family 
$3,000/Family 
$4,000/Family

11. Pre-existing conditions

12. Agent fee:

13. Medicare qualified plan

6 m o n th s  f o r  p r e - e x i s t i n g  
c o n d i t i o n s

Rejected by two carriers, notified 
of benefit reduction, premium 
increase or not eligible for 
medicare. Criteria may be waived 
under certain conditions.

N o t  c o v e r e d  i f  d i a g n o s e d  o r  t r e a t e d  
w i t h i n  6 m o n t h s  p r e c e d i n g  t h e  p o l i c y  
d a t e  u n t i l  6 m o n t h s  a f t e r  t h e  p o l i c y  
d a t e .  May b e  w a i v e d  u n d e r  c e r t a i n  
c o n d i t i o n s .

$25.00

No



INDIANA
II. OPERATIONAL DATA

1. Total individuals covered by plan at end of:
1981 - 0 -
198?. ZTT"
1983 "T.2HH
1984 “"3,510 

As of April 1, 1985 “X.426

2. Total premiums collected bv plan at end of:
1981 S - 0 -
1982 “ 5 VTJHTTb?
1983 ~ $ " '2 , 3 5 2 . 1 '7 9 . 2 3
1984 8 6 . J 5 6 . 9 T T T 9

3. Total claims paid bv plan at end of:
1981 $ - 0 -
1982 “ 5
1983 s 217,877.60
1984 S 6,843,690.7 9

4. Total assessment to members of plan for:
1981 $ - 0 -
1982 ” 5 r j . 3 '0 0 .0 '0
1983 1  iO,6Ci.OC
1984 8 134 , 0 / 7 . 0 0

5. What was the total cost to administer the plan in:
1981 $ - 0 -
1982 “3 2 8 , 93d . 6 i
1983 “ 5 5 6 , 5 1 1 . 8 3
1984 8 256,£F2T55

6. Does your state allow for a premium tax credit on the
assessment? X Yes No

Comments

7. Is there a maximum percentage assessment allowed towards the 
companies (such as 1%)?   Yes X No

Comments:

8. What was the percentage assessed to members (such as .87.) at 
the end of:

1981
1982

Does not use 1 1983
1984  ---------



11

1981 $
1982 ~ 3
1983 “3
1984 ~"3

What were the total premiums collected by all companies in
your state at the end of:

10. What were the total premium taxes paid by all companies in 
your state at the end of:

19S1 $
1982 ~ 3
1983 T  
1934 “ 5“

Did the above taxes paid include all companies or were some 
exempt from paying taxes (such as self-insurers)?

12. What problems has your plan experienced?

13. Additional comments:

The Indiana plan „ h a s  a _provision__whereby the pre-existing ' 
condition waiting‘'period can "be waived if'the■'individual is r 
willing tcTpay' an'.''additional2premium of 10Z'rover the'life of the 
c o n t r a c t . T h l s  provision has worked very well."^As of November 1 
1984 i'^over'1 p400 policy-holders were u’sing^'this’ w a i v e r . * ' •

Indiana also has a list of conditions whereby a rejection notice 
from an insurance carrier is not reauired to become eligible for 
the plan.

IN/page 3



' r

Law  O ffice Building 
P .O . Box 677 

Fergus Pails. Minnesota 5 6 5 3 7 -9 9 9 0

1. Wisconsin Contact::

2. PLan Administrator

3. Effective Date:

4. Board Com.Dosition:

COMMUNICATING FOR AGRICULTURE

W ISCONSIN

I. PLAN SUMMARY

Pnone (2131 7 3 9 - 3 2 4 1

APRIL I985

5. Benefit:

6. Deductible:

7. Stop Loss:

8. Premium Cap:

9. Waiting Period:

10. Pre-existing conditions

11. Eligibility Criteria:

12. Agent fee:

13. Medicare qualified plan:

Ms. Rosemary Van Susteren 
P.O. Box 7873 
Madison, WI 53707 
(608) 267-2305

Mutual of Omaha

June 1931

9 members - Commissioner or his Rep.,
Rep. of Health Policy Council, Reps, 
of 2 nonprofit insurers appointed by 
Comm., Reps, of 2 other insurers,
3 p u b l i c  members appt. by C o m m i s s i o n e r

$250,000 Lifetime Benefit

Plan I - $1,000
Plan II - Medicare Part A deductible

Plan I - $2,000/Individual 
$4,000/Family

Plan II - $500

150% Maximum

6 months for pre-existing 
conditions

: Not covered if diagnosed or
treated within 6 months 
preceding the policy date 
until 6 months after the 
policy date.

Cancelled or rejected by two 
carriers, rider by one carrier 
50" or greater premium increase 
by one carrier.

Referral fee of $35

Yes, for persons under 65



WISCONSIN
II. OPERATIONAL DATA

1. Total individuals covered by d a n  at end of:
1981 309
1982 TTT~
1983 " 1,79o
i 9 S A 1,91s

As of April 1, 1985 1,9-0

2. Total premiums collected bv plan at end of:
1981 S 127.740.00
1982 ~5 6io.2ic.u0
1933 6 1.232,352.00
1984 9 2.0/9.996.00~

3. Total claims paid by Dlan at end of:

1981 $ 37,165.00
1982 1, 144,656.00
1983 _ $ 2.463,703.00
1984 ' S 3, 104,604.00

4. Total assessment to members of plan for:
1981 S 100,000.00
1932 8 1,360.000.00
1983 ~3 "2 . OO0,OOO.GO
1984 S 1.683.925.0G (Collected)

5. What was the cost to administer the plan in:
1981 S 28,212.00
1982 ~5 65,206.00
1983 “ 5 156,964.uo
1984 ' $ 196,33S.00

6. Does your rtate allow for a premium tax credit on the 
assessment. Yes X No

Comments

7. Is there a maximum percentage assessment allowed towards the 
companies (such as IE)? ___  Yes X No

Comments:

8. What was the percentage assessed to members (such as .82) at 
the end of:

1981 N/A
1982 “ TTTA--------------------
1983 N7A
1984 F77A--------------------

Wl/page 2



1981 S N/A
1982 “ 5 NTT
1983 "~S JwA
198 A 3 N/A

10. What were the total premium taxes paid by all companies in 
your state at the end of:

1981 S N/A
19S2 5 : 7A
1983 “ 3 N7a
1384 “ 3 1773 ’

9. What were the tctal premiums collected by all companies in
vour state at the end cf:

11. Did the above taxes paid include all companies or were some 
exempt from paying taxes (such as self-insurers)?N/A _________

12. What problems has your plan experienced? Coordinating benefits 
with other government programs. Cash flow problems experienced ~  
first two years.

13. Additional comments:

Experience for Wisconsin shows that for each Si.00 f premium 
received, paid claims are $2.00

Wisconsin will be considering legislation in 1985 to allow for 
the members of the pool to receive general program revenue relief 
against some of their assessment. Legislation will also be 
considered to allow premium subs Idies for those individuals with 
a low income.

W l/p a g e  3



BEAUL.EU v. ELLIOTT
Cite as. A 'asl.a, 431 P.M CM

' Alaska G(j5

Richard BEAULIEU, Appellant, 

v.
James V. ELLIOTT, Appellee.

James V. ELLIOTT, Appellant, 

v.

Richard BEAULIEU, Appellee. 

Nos. 7C5, 7CG.

Supreme Court of A laska. 

Doc. 5, 19C7.

Action for damages for personal in­
juries sustained in automobile accident. 
The Superior Court, Third Judicial District, 
Huber. A. Gilbert, J., entered judgment for 
plaintiff and defendant appealed. The Su­
preme Court, Dimor.I, J., held that record 
which disclosed implicit finding that plain­
tiffs wage earning capacity had been im­
paired for remainder of his work life of 
29 years and disclosing testimony that plain- 
lit f:t inability to work would only continue 
from one to five years did not set forth 
findings of fact to enable reviewing court 
to have clear understanding of basis of 
I,-; ij court’s decision that plaintiff sustained 
permanent 30 percent impairment < f earn­
ing capacity and ease would be remanded 
for more detailed and explicit findings of 
fact.

Judgment set aside and ease remanded 
with directions.

1. Aiimtnlstratlvo Law and Proccduro Ĉ «50l

Find'ngs rr  judgment of quasi-judicial 
administrative agency in proceedings before 
it are not admissible in subsequent action 
against person not a party to such proceed­
ings.

2. Attorney anil Client C=B5

Admissions of fact by counsel during 
course of trial arc binding on his client if 
made with express purpose of dispensing 
with formal proof of some fact at trial and 
arc tliiis used as substitute fur legal evidence 
of the fact.

.7. Evidence C=2G4

Even if statement in defendant’s brief 
filed subsequent to close of trial suggesting 
award to be made plaintiff ter damages 
from personal injuries and containing com­
putation based on 50 percent disability 
rating for next five years did constitute ad­
mission of fact binding on defendant, it 
admitted only that plaintiff's earning ca­
pacity had been £0 percent impaired for 
period of five years and not for plaintiff's 
remaining work life.

4. Trial 0388(1)

Trial court must comply meticulously 
with requirements of rule with respect to 
making or findings of fact in order to give 
reviewing court clear understanding of 
basis of trial courts decision and to enable 
reviewing court properly to appraise Cle­
ments which entired into award of Linages. 
Rules of Civil i ’lucediuv, rule 52(a).

5. Appeal anil Error C=>l 177(11)
Trial 0=303(1)

Record which disclosed implicit find­
ing that plaintiff’s wage earning cap:city 
had been impaired for remainder of his 
work life of 29 years and disclosing testi­
mony that plaintiff's inability to work 
would only continue from one to five years 
did not set forth findings of fact to en­
able re-, icwing court lo have clear un­
derstanding of basis of trial court’s de- 
ci.-ion that plaintiff sustained permanent 
£0 percent impairment of earning ca­
pacity and case would be remanded for 
more detailed and explicit findings of 
fact. Rules of Civil Procedure, rule 52(a).

G. Appeal and Error C=d ’7R(I)
Whether trial e cu : improperly i: 1

Air Puree physical evaluation I nurd's find­
ing's lo award plaintiff $ld,OM> h r imp lircd 
earning potential cars' I by dcprcs i\c reac­
tion could not be determined where trial 
court in awarding total of .*169,987.25 made 
no mention of award for ? 16,OSS fur de­
pressive reaction and trial court would be 
directed to make more detailed and explicit 
findings of fact on remand. Tulcs of Civil 
Procedure, rule 52(a).



OG(j Alu.ka ■Ij 1 \ V. . . »v - . ...i. ' 1  SEMI 11.1
,» , 7. Damages C=I5

General principle ur.ccrly;. -s ?
tsU'iit of damages in lint cates i;  th-t . i-
jnrcil person is entitled lo In! r « - - | c .  
nearly as po- il.lc in position lie wen ' 
occupied li.nl it lint been ! r ill i \
tort.

13. Damages 0 1 3 2
liviiler.ee tliat osteomyelitis had de­

veloped in bone oi plaintiff's ankle injured 
ill automobile accident and testimony that 
it was reasonable medical probability tint 
osteomyelitis would rein ck. writ pin iff 
lor rest of Ids life sut'|" ■ ■ l< d award of 
?71,24 I for pain and nff< ring that plaintiff

sr.it. - aperiencc f.ir er.pccted 29 years 
••■f : ng r.f Ins life.

I t ina.jjs C-=97

a <! .-(mining aiuonnt of award for 
I'.'in iJ suffering, juror or judge should 

:ily Ic  guided hy some rcasonahlc 
! practic.d consideration and sliouM cu- 

d:a\ui lo make reasonallc or sane estimate.

i i. Damages 0=97

There is no fixed measure of compen­
sation in awardin' damages for pain and 
saf icring.

IG. Damages C=97

Assessing damages for future pain and 
suffering l>y using per diem formula was 
not manifciily unfair or unjust.

17. Appeal anti E r ro r  C=>I0I3

Ultimate question for decision mi n-- 
view of award fur damages for pain ;• I 
suffering is whether sum awarded i rea­
sonable and not how it was nrri.i I at.

111. Appeal anil E rro r C = I0 I3

Award of damages will not he set aside 
on claim of cxccssivcnoss unless it is so 
large as to appear manifestly unjust or re­
sult of passion or prejudice or disregard of 
evidence or rules of law.

19. Damages C=22G

Amount awarded for future p.dn and 
suffering will not he reduced to prc-a lit 
worth.

20. Damages C = lti3 (l)

Record disclo-.ing no tt -.liiitony by 
plaintiff's physician that he loll pl.iinliff 
to hear as much weight as possible on in­
jured untile and disclosing I ho I phy-ici, n 
prescrib'd that plaintiff me crutch's to 
loleratiec hy testing how much weight In- 
would he r.hle to put on hi", foot would not 
substantiate defendant's claim that plain­
tiff's p.dn and 'nffering were atli'ihiitable 
to plaintiff’s failure to follow orders of his 
doctor in nut hearing as much weight as 
possilde on his ankle.

21. Appeal anil E rro r C = l 170(1)

Record vvhi h failed to disclose why 
trial court used plaintiff's military p.y 
rather than civilian pay scales in computing

0. Damages C=22G
Damages awarded fur future in  a. 

earnings should not he reduced to p. . t 
value.

9. Damages <£=G0
Disability retirement pay which y’..in­

tiff became entitled to upon retire.-.-.sr.t 
from Air Force hy reason of injuries s s- 
taiucd in automobile accident would not be 
used to mitigate damages ar.d reduce aw.o-i 
tor loss of future earnings.

10. Damages C=IOO
Damage award for impairment of earn­

ing capacity should net be reduced by 
amount representing estimated income taxes 
that injured party would have to pay on 
future income.

11. Damages C=99
\r sunt i*f income taste.-- which in­

jured party wouM have I ad to pay had he 
c u-ned amotu t aw.-rded prior to trial should 
be d'-ducted r »m the award fur  past loss 
of wages.

12. Damages C=GO

Damages in form of past loss of wages 
sustained hy service-man as re-ult of auto­
mobile accident could tn>i 1 '• dim:: ished 
or mitigated on account of payments re­
ceived hy serviceman from Air boree by 
virtue of contractual arrangement between 
serviceman and goverr.mvnt for payment 
dtirittg pcrioo-. of physic,.1 it:- . j : i t y  from 
peri' rming i.is ft-’*--.

> ’ 1
r.

BEA U L IEU  v. E I.L IO  i 1' 
Cli« mi. Ai.e.t.n, -tat t'.tat a .

Abi.a.t (jt;’/

plaintiff’s impairment of future earning 
capacity as result of injury to m l;lc, where 
plaintiff indicated that he might have re­
tired from military service if he had not 
received medical discharge because of in­
jury, was insufficient to enable reviewing 
cu rt to determine whether award for im­
pairment of future earning capacity was in­
adequate and trial court would lie directed 
to make further findings on remand.

22. Appeal nnJ Error C=l 177(G)

Findings disclosed by record were not
sufficient ior purpose of determining 
whether evidence established that impair­
ment of plaintiff's earning capacity was 
total or near total rather than 50 percent 
as determined by trial court.

2J. Appeal and Error 090-1(3)
Where liability is admitted but amount 

of damages is contested, question of which 
cate-gory of rule pertaining to computation 
of atloi ncy fees is applicable is matter 
within discretion of trial court. Rules of 
Civil Procedure, rule S2(a)(l).

21. Costs 0173(1)

Where liability for injury to plaintiff's 
anl.le was admitted but question of damages 
was contested in four-day trial resulting in 
award of $169,937.25 compel) atury dam­
ages, trial court's assessing attorney's fees 
at rale prescribed by rule for cases con­
cluded without trial was not abuse of dis­
cretion. Rules of Civil Procedure, rule 
82(a)(1).

23. Appeal and Error 0901(1)
Costs 0 1 2
Taxing of costs rests largely in round 

discretion of trial court and reviewing court 
will not interfere with exercise of that dis­
cretion except in cases of abuse.

20. Costs O  151
Refusal to include in costs assessed 

against defendant certain expenses incident 
to taking of depositions v.hicli allegedly 
were necessary to establish liability, where 
plaintiff did not point out what depositions 
were involved, bow they related to liability, 
when they were taken, or when concession

of liability . . mai; |.y defendants, was 
not abuse c ' .cre.iiua.

James J. 1* I uic-y, Jr., and James IC. 
Singleton, of lied.mcy, Wiles, .Moore (k 
Ilaycs, Anchorage, for appellant in No. 
763 and appellee in 7CA.

Robert M. I.ibhcy, of Kay, Miller, Jacobs 
& I.ibbey, Anchorage, for appellee in No. 
765 and appellant in 7C6,

Before X E S B E T T , C. J., and D1M0ND 
and RABIXO W ITZ, JJ.

OPINION

DiMOXD, Justice.

As a result of an automobile accident on 
April 13, 1963, James F.lliott suffered a 
fracture dislocation of iiis right ankle. Ho 
brought this action for damages again t 
Richard Beaulieu. Liability was conceded 
by Beaulieu, and the issue of damages was 
tried hy the court without a jury. Tlic trial 
court filed findings of fact and conclusions 
of law and entered judgment awarding 
Elliott $169,93725 compensatory damages, 
costs of $S2.-!0, and attorney's fees in the 
amount of SH3.S70.20. Both parties Ita.e 
appealed. We shall consider f ir t  Beau­
lieu's appeal.

Beaulieu's elf'l'c.tl

In his brief on appeal, llcaiilieit slater. 21 
specifications of error. These resolve 
themselves into six principal i<sucs to be 
reviewed and determined by ihi> court.

1. /;u/-<:ini; ul of B im in i/ Cafu-ity.
There is no question but that Elliott 

suffered a permanent injury. The frac­
ture dislocation of h.ts right ankle, after 
several tutsucessful operations, resulted in 
a lack of a true ankle joint per se. As Dr. 
Seholteus - r !: “There is simply a rag I 
iilnigm oi r: tiler sclil'-rotic boi e." lie al u 
stated, "It's not a joint any more but it's 
just a couple of pieces of bone grating 
against each oik' r." Dr. Wiclimau fe-.it- 
fii-d that the joint was such that Fllioll's 
aulie coitld be used only as a "peg", lit
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addition, osteomyelitis develop:’ _s tit. 
ankle bone mul bath Shelton a: 
testified that thv reasonable nuali .: ; 
abilities were that swell disease \v . . . 
tinuc far ilie remainder of Elliott'-.

In its third conclusion of law tk. . . 
court stated:

That plaintiff will suffer a future :
lo. s iu the amount of $.S0,1 (0.-10, 
taking *nto consideration the fact k : 
his wage earning capacity has lee:. • 
pairid tu the extent of fifty (50$.' . j , .4- 
ecnt plus the further fact that l.is r.-.ie oi 
pay at the time of disci"..rge was $iuC .*1) 
per montlt and plus the further fact that 
he has a remaining work life of twenty- 
nine (29) years.1 

Ticanlicu contends that there is no evidence 
to support the court's determination that 
Elliott suffered an impairment oi earning 
capacity which would result in . loss oi 
future wages.

On this point we must remand the case 
to the trial court for the making of more 
explicit findings of iact, The court's con­
clusion as to loss of future wages Contains 
the impicit finding that Elliott's wage earn­
ing capacity had been impaired for the re­
in.under of his work life of 29 rears. The 
court gives no iivUcalioti, however, of she 
factual basis for .such an ultimate finding, 
r.or does it in v. te how it reconciles such a 
finding will: the testimony of two physi­
cians who spoke on the subject of Elliott's 
capacity to be gainfully employed. Dr. 
Foster testified that in his opinion, while 
Elliott was unatitc to Work at the time of 
the trial iu 19C6, this inability would at the 
mo.-t only continue from one to five years, 
and that the condition of Elliott's ankle 
won! 1 steadily improve so that within that 
period oi time he would be able to engage in 
a sedentary type of occupation that would 
not involve prolonged walking, running or

I . Tin* pertinent part r.f ( ' 1 , i„n „ f [ ,w
So. oris’ inally r> :,-l:

That plaintiff will kiTut a fiiluri: ivajpj 
loss m the nnwuiit of S'O Ilo. in. nfi r 
Uihiin; into ooliMili-roli.ui tl,„ f,.t tlint 
III* (th.nbilltn in J»ej. • • • [ I 
plia-is aihli il. ]

.-v.i., lifting. It was Dr. Fodci’s opinion 
to ’ Filiott's future earning capacity was 

. trod only to the extent that he hum

 ' " eloiicid work rather linn truck
• tvii.  ̂ which he had done prior iu lo:,.’ . 
mr. U • km.iu Ir .lif ii<1 that the progun-, is 
v>. condition of lilliott's anlde v.; > 
' ' ■ P ry, that he would be limit I in 

... a livitK.v because he wouid have to 
; ins ankle as a peg and won11 be de­

prived oi tlie movements that a normal 
ankle offers, that it would be possible for 
him lo be gainfully employed in a sedentary 
type of occupation, but that he could not 
give an estimate as lo when that might be 
because he did net know how much 1 ad 
bone was present in '.lie anMv,

\s to the extent of imp d caruin , ca­
pacity, the court reach' 1 the couch;: i m 
that there was a 50$,', impairment. Hut the 
court does not say how it ;.rii\. I ,U il,„t 
figure. And wi ..te unal h: to tell fr. : i our 
review of the r> -old.

Coucciv.dily, lit, court's k u   .......
a percentage impairmciii was inflsp tic. .1 1-y 
Klliott’s testimony that lie had rccciv 1 a 
medical discharge ic  in the United States 
Air Force in January of 1960, and that he 
was receiving from the government a dU$f 
disability compensation, \0r/o of which was 
nttrihutahlc to his ankle, and the remaining 
2d?,'; to other medical problems not related 
to the accident. That this may have influ­
enced the court appears to he a possibility, 
because the court made Finding, of Fact N:<>. 
19 which provided as follows;

That on October 17, 19>l, plaintiff v... 
discharged from the hospital to "crav-l 
stains” ; that < n January I I ,  I*.*06, p‘ :::• 
tiff was j iveii a np’dical dbcharg- frotu 
the Air l'orcc, as ale ve mvutioi: I; ti.at 
the physio: 1 evaluation board, fotin! 
jilaii.tiff to I. i. diialh 1, ast.i tiling a 
•lO'.d disability because oi the injuries

'I'll.) italici/.'d wr.nli were :iin.-ii.)..1 l>> t!,e 
rmirt ou idli.illki iilolioll lo rend: “lliat 
lil i ’.viieu o:itiling enpni il .' lias Is , n inn 
piilred to the ii.tciu of 'ifiy (.707.' I per
W i l l . "

llKAUUI.tj v. ELLIOTT 
Cite mi, Alaska, IVI lMd COS

Alaska (jkii)

io i ‘. :.:rra light ankle, a \0%  disability 
to a " . j.ii’ islvc reaction" an'l a 10$J 
... .biii.y due to an impairment of vi ion; 
that •!. ..iter disability is not related to 

. .1 of April l j ,  19d3.s

(1J If In . court based its conclusion as 
to degree of impairment oi earning ca­
pacity ■ /Jit c. i tain fiuilings of an Air 
Force physical evaluation board, ibis would 
have been error. T . t  findings or judgment 
of a qua i-juJicial a< ministraiivc agency iu 
procccdin ,. before arc not admissible iu 
a subsequent action . ain a person not a 
party tj such proceed igs.1

The trial court also may have been in­
fluenced in its determination of the emin­
ence of a 50(o impairment of earning ca­
pacity by what Klliott charactcrirc; as ad­
missions made by IScniilicu's tri.d counsel. 
In his opening statement at the trial, counsel 
for lieanlieu admitted that Elliott had su>-

taincd a "permanent injury”, that this did 
not render him lOÔ J disabled, and that the 
question for dcteimination was just bow 
much "he will lose iu the future because 
of the injury." In hi-, brief filed sub ,< qr.cnt 
lo tl,c clo, : c.f the trial lic.mlicil's conn 1 
said this:

In summary, it is suggested by the de­
fense that the Court make its award to 
the riainliff on the basis of the figures 
set forth below. These figures t.dsc into 
consideration: The pro;u:o::-, established 
by the medical experts; the 60£« dii 
ability rating established by the Air 
Force, of which ?!)'', is attributable to 
Plaintiffs anlde injury; and, the. ! ‘!ai::- 
Uff’s ability to b.* gainfully employed in 
the f.ilure as a clerk or transportation 
Tpceialist in die transportation industry, 
or as a travel agent.

* * [J]t is * * * inggcstcd that 
the following awatd he made:

For past lost wages.................................

I'dr future “lost wages", or dimimition 
of earning capacity, based on 50$,) disa­
bility rating for the next five years . . .

For past pain and suffering.....................

’ dr future pain and suffering ..............
ld r  permanent disability and injury to 

ankle  .................................................

Total ....................... ..

$10,000.00

11.500.00 
e .ncn.no

19,911 eld 3 

a i
'01,599.19)

[2,3] It is true that admissions of fact 
by counsel during the course of the tri. 1 
are binding on Ids client,'1 if they are 
made with the express purpose of dis­
pensing with the farm .1 proof of some met 
at the trial, and are thus used as a tuhsli-

2. Apart from 31Mi.il['•; m .linnmv just nn-n- 
lioiic.l, wo Mo nut linntv v.-la-rs llo lr.nl 
i-mirt nlit.-iiiii'il inform,uioii r.-j;imlin-; lies 
filtili::;;. of I lie Air l ’oren ptiy-.i,-:tl 
iiliou boar.I. Sii'-li fin Ini'; i ivoro n I m- 
Itodii'- 'I into vvidi'lioi! lit (be tri.d.

3. t'.i'ly v. l ’ri-'or, j«“ Coin U'.-J. I' LM 
•1X2. -I2r, (JtlMUI.

4. l-'i-rroliio: I'orp. v. fo-io :nl Anillno A- 
Film (lorji., 20T l-'.L’ l 1)12, f>li;-tH7 (7di

tnlc for legal evidence of the fact.5 It docs 
not appear that this was the purpose of 
counsel's statement in his brief filed st:! ":- 
ippnit to the trial. Pul even it it did con- 
suttite an admission of fact bind!:-r . n 
Pe-aulieii, il is ;.n adr.n viuii only tin.I l.lli-

Cir. mr.tn. rt. i l * : : i 7  f .s . tin:;.
71 S.fY. U7 '. tw 1. i:-i. ions (Pdit). r h.
.1. a. I. :: 17 IV  I TO. 75 S.ft, 7SI. :■%
I-!, I. I l l s  f 1I ir .il ,  r. lo .!.-(■:• *1. : : l s  f . s .  
s i in. :-!i i I'l. 971 (inr.|..

5. II. I - v. SI -'"' I. -|S Uki I .21 «|f 2: I
ivx i :;r.\ ! ittisun JIumMi. o i .v
I ;• 11■.i. • ( '• ' v. Son o . l  l ’o„ I 'd  1 .2 ! 
7 n."i. 711 l l i - f i r .  lo rd  p. rU <1* siml. 
;:t2 f  la:11, ;2 s.-'i. ;:u7, in: 1,.!M. i.>7

PI

f -1
v*
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oil’s earning capacity had been A'--- i ■. 
paired for a period of five year*, err . .  • 
for the remaining work life of ! a i 
29 years as found by the tri.d court, b .1 - 
sequent ly, what Dcaiilicn's counsel . ..i ... 

his brief does r.ot satisfactorily explain \v  
e'.tablish the basis for the trial court’s 
Conclusion of I.aw No. .1 which dcait v.i.li 
impairment of earning capacity.

[4,5] It is most important that the trial 
court comply meticulously with the re­
quirements of Civil Rule 5 2 (a )0 with in ­
spect to tire making of findings of fact in 
order to give t:s a clear understanding of 
the bash of the trial court's decision, and 
to enable us to properly appraise the ele­
ments which entered into tiie court's award 
of damages.7 This was not done in this 
ease. Our review of the record leaves us 
with the conclusion that the trial court's 
findings with respect to damages for fu­
ture impairment of earning capacity are 

•liot sufficiently detailed to afford us a 
clear understanding of the basis for the 
court's award.8 We therefore will remand 
this ease to the trial court for the purpose 
of making dotaile I and explicit findings as 
to Elliott's earning capacity and the degree 
of impairment in respect thereto.9

In his Finding of Fact No. 19 the trial 
court referred to the fact that the A ir  
Force physical evaluation board bud found 
Elliott to be COr/0 disable I, and that 10("J 
of that disability was due to a "depressive 
reaction'1. It: Finding o i Fact No. 22 the 
court stated that a p -ychiatric evaluation of 
Elliott had been ntr.de, that the psychiatric 
findings were that Elliott hr I developed a 
depre -ive reaction attributable to perma­
nent crippling, deformity o; the lower cx-

G. f iv . l t . r>2(n) provides in pa rt!
In nil (lotions tried upon the fn ’ ls 
without a ju ry or w ith an ndvh.ory 
jury, the court .'.hull find the facts spe­
cially and titnlo separately its c«ni-Iu- 
ohms of law thereon and d in r t ihn 
entry of tlio appropriate judgment 
*  *  * .

7. Patrick v. S. dui, h, 112 PAM If,:), 171-
I 7 f (A):..ka IfltPS); H .in tilio ii v. t-i'lln ,
.901 P.2M ’JiS. 1*49 (Ala.ha PIG I ) ; Spo-

t.-hmity, semi-isolation, and a protracted 
p rii d of surgery and recovery, ar.d that 

I; depressive reaction was pruxitnatcly 
v .used by the accident of April 15, 190.5. 
A-adieu contends that the judge u.- I the 
A ir Force physical evaluation board's find­
ings to award Elliott $10,0,5.5.00 for that 
part of bis impaired canting potential 
caused by a depressive reaction, and that 
this was error.

[0 ]  We arc unable to review thi ■ point 
because nowhere in the court's finding of 
fact or conclusions of law or judgment is 
there any mention of an award of §ld,CS.5.» 
00 for a depressive reaction as an element 
of Elliott’s impaired earning capacity. It 
may he that the trial court intended that of 

the :Q(e impairment of earning capacity 
which is foun I to exist, !0 (( , avas due to a 
dcprevivc reaction. However, we are un­
able to determine if  that is the ease freni 
the record as it now exists. This point 
should hi: clarified on a remand of the can 
for more detailed and explicit findings of 
fact.

2. fu tu re  Wage Lass— Present Value.
The trial court did not.rcducc the amount 

it found as damages for future iiupairui -id 
of earning capacity to present value. In­
stead, the court stated that "The interc-t 
rate reduction and decline in purchasing 
power of the dollar is off-set by pay in­
creases plaintiff could have expected in the 
future front his military service." IF auli-u 
contends that the failure to reduce the dam­
ages to present value was prejudicial error.

[7] The general principle under' mg 
the assessment of damages in tort rases 
is that an injured person is entitled to

nard Plumbing .r. Ilealiiia fn. v. iho.t 
CoiiuL Co., ::to iv j i r,m. :>■.:> ~ -G r At. 
hit 1902).■ M errill v. Merrill, "o - 1'AM 
r.iO. GtS (.Masha 19G2) : 1 la r . ' l l 
fJoleniiann. 3GS P.2,1 217. 2 in (A I. lot 
Ring).

8. Patrick v. Scilttnk, note 7 xu|ira, -113 
IV.M at 175.

9. Patriek v. Sn lw i.k , luile 7. :,u|t .i . 115 
P. 2.1 at 179.
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replaced as nearly as possible in the posi­
tion he would have occupied had it not been 
f„r the defendant’s tort.10 In the ease of 
impairment of future earning capacity, it is 
ri i Kind that a failure to reduce damages 
to present value would be to place the in­
jured person in a better position than he 
would have occupied except for the defend­
ant's tort, because the injured person would 
got all of his future wages long in advance 
and would be able to invest the lump sum 
and realize earnings on such investment 
during the intervening period.11 For this 
reason—that money lias the power io earn 
tr. incy—it has become the generally accept­
ed rule that damages awarded for future 
I • > of earnings should be reduced to pres­
ent worth.15

[3] In applying the general rule, the 
Supreme Court of Washington has stated 
a formula ior reducing awards of future 
c -.rmr.gj to present value which involves 
titt "f.'.tc of in t-ri-t (which) could fairly 
Le i . uectcd from safe investments which a 
per*an of ordinary prudence, but without 
particular financial experience or skill, 
v .11 ntnkj in that locality." 13 This for- 
m-.ihi, although empirical at best, is proh- 
aldy as ,1: finite as any that bus I, on dc- 

vbr.l. |tut we believe that the rule for rc- 
d.:e;-g awards, including the formula ap- 
I-u-'d by the Wnrhingteii court, ignores 

facts which should not be ignored. Annual 
inflation at a varying rate is and has been 
with us for many years. There is no reason 
to expect that il will not be with us in the 
f "uro. This rate of depreciation offsets 
tac interest that could he eu. ncd on govern­
ment bonds and many other "safe'1 invcst-

15- Hill v. Varner. I Utah 2d 10(1. 2fl0 I ’.
IM 'Its, -IIP (1955); Iti-tatemeiit. Turt'l 
5 921 CMinnient il, r.t (Ml 25 (ItC u j 
X l't’orinlek, Dainnei-i 5 Sii, :.i f'.ul 
(10.15). Aero lit TJitilet) .Slate* v. J! tal,- 
ley. 2'.7 I-’.2,l 920, 922, 79 A.I. lag.I <|GS 
f 10th Cir. 1!l5S); I|ii|j|,ett V .  CaM.v. II 
County, 312 Ky. S5, tie,. 23u S.W.2I 92.
•11 A.L.R.2'1 371! (1950).

II. McCormick, Damagca 3 W5. at P/v| 
(1035).

•2- Wenfa v. T. E. Cunnoll.v. Inc.. -tr, W.i b.
-A 127. 273 P.2,1 -1S5. |:»l (1 !I5 |); I$ ,r- 

AOlljR-p. 4.’7-aj.J I- ;c._s.i

ĴUis"

mcnls. As a result the plaintiff, who 
through no fault of his own is gi.cn his 
future earnings reduced to present value 
must, in order to realize his full carr.:;v i  
and n.,t be penalize! by reduction of fn lifc  
earnings to present value, invest his m oay 
in enterprises, other than those which are 
coy. iderc I "safe" investment-., which prom­
ise a r. turn in interest or dividends greater 
than the offsetting rate of annual inflation. 
But ours is a competitive economy. Jty 
the:« very nature some enterprises hacked 
by investors' money are going to fail with 
resulting loss to individuals. Thu . fast tad 
of being assured of earning-, at rates gn it­
er than the annual rate o: inflation, the 
injured plait.‘.if: land . a chance of - ntir-.ly 
losing I-., future rajtiings by unlit -hy or 
tir.w i c investment.'. Since the plaintiff, 
ihnmgh the defendant's fault and not hi 
own, lias been placed in the position of In. - 
iug no assurance that his award of future 
earnings, reduced to present vul c -. be 
utilized -o that he will ultimately r ;;!!*•■ h i , 
full earning-, we believe that jipticc will 
best be served by permitting the tri- r oi 
fact to compute loss of future earning-, 
without reduction to prevent value. The 
plaintiff is mote likely to be r- ton 1 to hi-, 
original condition under the rule v.-c :td..pt 
lh..n under the prevailing rule which "  II. 
for a discounting of the award for future 
earnings.

Our conclusion is fortified hy another 
factor which also may not be- ignored. This 
is the factor, relied upon hy the trial judge, 
which involves wage increases that the 
iujttri d plaintiff might have expert' I to re­
ceive i:i the- future had he not hern injure I.

olii’ l-illng v. Bkhiml. 15(i NYU. );)<!. 55 NY 
W.2.1 Itt. (1952): Han-tklry v.
Cl no. 221 S.C. ,*M. So S.B.2.! 322. f.21. 
151 A l, . i i . 7S9 (1911) : Ili jt l. ’,-.- v. Prior, 
291) SI'i. 10, 23--. SAV. .v.'S, S.'tU < I: r j I .;
!!o Uiili itioiif. Tort:! 5 921 ri.suinwit >1. lit 
1131 35 (1929); M'-C.irunek, liana.;i-s 3 
Oil, nt not (1935); A n li- t. .. 77 A .I.R . 
1139. MIG (19321 15 J AT. It. 79G. 797 
(1915).

13. WVnln v. T . I!. Cniui'.lly, Tn.\, tupn 
 ..... la. 27" l'AYl at 192.
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It is a matter of common cxperisr... that as 
one progresses in 5iis chosen occ,.; . :i or 
profession he is likely to increase i arn- 
ir.g; as t!ic jenrs pass hy. In ne-.rt any 
occupation a wave earner ran -My
exp.';: to receive wage increases fre.n ;ime 
to time. This factor is generally no. jF  n 
ir.tj account when loss of future va  as is 
determined, because there is no <! finite 
way of determining at the time ct trial 
what wage iuercnaes the plaintiff Uuy ex­
pect to receive in the years t:. c inc. How­
ever. this factor may he taken into account 
to some extent when considered to U  an 
offsetting factor to the result reached when 
future earnings are not reduced to pre-rnt 
value. Thus, if there is any fcar that fail­
ure to reduce the prc Tit valu : will give the 
p hii.tif’’ more than he is entitled to p. :au e 
of the possibility or hi; making suer. fnl 
investments of the sum awarded at return; 
greater than the annual rate of inflation, 

such fear i» obviated by the fact that the 
award may well he deficient in that it d< e. 
not ta!;c into account probable wage in­
creases that the plaintiff won! I ordinarily 
be expected to receive in the future.

A'e.'rre;;:.1;;.' 1 ,:y.

Elliott testified that he would r.ocive 
disability retirement pay from tits Air 
Force iu the amount of $1111.00 a month lot 
the remainder of his life. I ’endicu c  :i- 
tend; that the Irial judge committed preju­
dicial error iu refining to deduct the net 
present value of future retirement pay from 
the award for future loss of earnings. 
Beaulieu's argument is that to allow Flliott 

damages for future wage loss, in addition 
to his ruinment pay, is to unjustly enrich 
F.lliott by allowing hint double compara- 
lion fur h i; injuries.

[9] The general principle underlying 
the a-s- sm. lit of damages in tort cases 
is that an injured per- >ii is entitled to be 
replace ! as nearly as pos-.il !■: in the pu-itiun 
he would have occupied laid it not been f..r 
the defendant': tor:." Flliott had I vii In

Id. Nata 10 supra.

15. 1(1 U.3.C.A. (J M il I. fsM>. SOpI (ItW h .

the Air Force for about IS year; at the : ; • 
of his discharge and he t. tii'i-J t!;r.t be 
bad intended to remain in the 'crvice f» r 
at least 20 years. I f  he had not I ecu it 
jure 1, F.lliott could have co;:l;m. 1 to earn 
to Ills full capacity and, in addition, after 
20 years' service, would have been cr.titbd 
to retire and draw retirement pay.*3 Fy 
reason of his injuries, Elliott was entitled 
under law to he retired early for dir'ability 
and draw retirement pay in lieu of retire­
ment on a regular basis after coir.pb .ion of 
2'> years’ service.10 The award of damages 
for impaired earning capacity has the effect 
of putting Elliott in the same position he 
would have occupied had it not been for 
the injury, because the damages rcprctu-;: 
what Elliott could have earned had be i t 
been Injured and the disability ri ti.'i:::,i.t 

pay : ; r. ms tlwf which Elliott I I 
c rued ! become entitled to under law 1 , 
rr.von of his ;. nr, of service in die A : 
Force. In other word?, E l lio t t ,w  rec i, , 
an amount representing wages I ;  c M 
have earned were it tv ; for the in ju r -,;: 
retirement pay; had hr not b .-n injur. I, 
he would have received the full v.u i  b* 

could have earned during hi. ivm.iinh g 
work life, in addition to receiving I lie , - 
tiremcnt pay to which he would Ikm-uhi- <■ 
titled by reason of his years of service in 
the Air Force. Thus, Elliott, under the 
court's award, is getting no more than he 
would have gotten had he not been injured. 
The disability retirement pay Elliott i. re­
ceiving should not le  used to mitigate dam- 
nges and reduce the award for loss of fu­
ture earnings.

•I. hi i ii ic  T axes .

Beaulieu argues that the trial ju '.e  
erred in failing lo deduct from the damage: 
awarded for impairment of future earning 
capacity an amount topic ..ruling income 
taxes that Elliott would have had to pay "ii 
future income.

The courts are divided on this i|ut‘ liu:i. 

It F the morn general view, support' d hy a

IC. to I'.ts .CA . f j  1201, 110? (lP.VU.

4

BEAULIEU v. ELLIO TT
C itt s<. Ahsla . in  r .e j cr-i

Alaal.a (J7;}

majority of American decisions, that an 
arm ...t representing future income taxes 
sliaul l not be deducted from the award.17 
As was state I by the Supreme Court of 
Kinds Island:

Thi- view has been adoptv I by the vari­
ous court; on diverse ground; but pri­
marily on the ground tlir.t the quantum 
of snelt t.ixado.' i; of necessity in the 
re.di.t of cot.j1 ct i t ' . '3

[ 10J We adopt ths majority rule. In- 
co:-.; tax rates, provisions relating to de­
ductions am! exemptions, and oth r aspects 
of income tax law a a.:d regulations are o 
subject to change in the future that we 
believe that a court cannot predict with 
sufficient certainly just what amount., of 
mor.ey a plaintiff would be obliged lo pay 
in f ederal and state income taxes on income 
that he would have earned in the future 
had it not been for a d' fct.dant’s tortious 
conduct. We hold that a damage award fur 
imp.v'rmcnt of earning capacity should n-1 
i,c reduced hy an estimated amount r-'pre­
senting income taxes that the injured party 
may lie required to pay on future income. 
In awarding damages to Elliott for im- 
pair. d c..ruing capacity, the c  urt did riot 
err iu failing to take income tax c i.jc- 
tpi'U.ccs into consideration

[11] The rule wc adopt lias no applica­
tion, however, as to the court's award of 
past wages in the amount of over$10,i- >,00. 
The reason for the rule—inability to prc- 
dict with sufficient certainty what taxes 
would have to he paid—doer not exist here, 
because taxes on income earned prior to ui- 
al can he easily calculated based on iu-'oinc 
tax laws and rigul.itions as they exi t- ! at 
the time the wages would have been eartu iL 
The court crn l in failing to deduct fr-ni

it . A n ii.it. c ’j A . r .d ! " I 1 ixtn: d ti.v u .

in. O-M.. V. (,’ar.li. 21s A "  I .97.'!, XTV ( l t d .  
I l i ' i ' i ) , S, v nlsi> liix iu Fi i'il ,V Si'ml I '" , 
v. Iiy r.l, r.2 'I'.'iiii.App. C.I1I, X7d S.W.2 I 
tip., p it) (t0(t::»: am...it < r » i n i :;;:) 
F.S. IT,, ST, S.cr. 117. 1!S l.IM .'J.I M
( I t l l t l ) :  P  M i m i n g l . a h i  V .  I t v i l i - i i c L  V i l i -
<1.-uu.-ii, iv.m ssus, itr.-.'itr, <21 c,r.
1*1(7It;   it v. Martin K. liliy l_\a>1.

*y. p aj—ij

the award for past loss of wages the income 
taxes Elliott would have had to pay ha i he 
earned the amount awarded prior lo the 
trial.

3. I ’.ist I.css nj rf'upvr.

Elliott testified that he had not lo t any 
military pay cr all nvanecs between th date 
of the accident in April 19.13 and the ib.ie of 
his military discharge iu January 19',d. 
During that period oi time Elliolt was ei­
ther ho pitalircd or on leave, except for the 
period January to August, 19.34, when he 

was on duty status. The trial court award­
ed ?10.r.:255 for a partial past wage loss 
covering the p. ricd fri.in the date of the ac­
cident to the day of Elliott's dia.h.ir...' from 

the Air bore., lint excepting the pvid id Ih - 
t .v fu  January ar. l August, l-'.Cl, when E l­
liott was mi duty st: t.is.

II. ,iuii;u cert.:. Is that tliis aw..rd i. r 
a t •. ; < was error. H i; argument iu es­

sence i that the general p; maple under­
lying the asse: nuiil of damages iu tort 
cases :; that tl'.e injured perron i; cnlitled 
to be replaced as nearly as possible in the 
pi;'ition lie would have occupied had it not 

L( en fur the defends- t's tort, and that sine ' 
F.lliott suffered no loss oi wagi v ihu-ieg tin- 
period i: b • 1 he sun nld be aw itdCiI n • ic.

112] In arguing that the award W d  ! 
be -.•fined, Eiliott urges the adoption of 
the c-illateral source rule, which provides 
that damages may not be diminished or miti- 
gati 1 on account of payments recivid  by 
jilaintiif from a source other than the de­
fend int.19 Wo applied thi; rule as to work­
men's compensation benefits in Ki-lgi.v.ay 
v. North M.: r "I i-riniiia! A Eti vvdorii ■. «
\', i- apply tbe rub- ia t l i i . in-1 u:c\ F.y •••:- 
ti ri:.:- th ■ mililary - ■. vii ■, Elliott iu " i f  ct 

- i to pirK-rui c< riain ilulii j  a ir ! fiui'-

, tMi Ken :: I.*, ::.v) tvai is. ::.'-l-t, 
i IIWVi : Is iv,nil "In v, V ul il.. . IP II.ov.
•K. tin I'gil iiTii, tisi (i!na:i,

13. It,11 V. I'r iit i, ,IU. 11't NMI. 1127. 1 A.
21 7211. 7 A.I.dt -'M r.12. 5H (IIIU2I.
'J'l.a i-etlnli-ial s".no,i rule It f'jll-iwnl 11 
inn't jmi iln’liniis. Annul., 7 A,I. H IM 
Sill. 520 ( IMilli).

20. .'ITS 1'.2! II17. U.'iO (Al.iel, i II I'D.
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lions in exchange for ccrlnin Ik-.h:;: ' .
given him by the government. Onto, 
benefits was tliat lie was to rcc-.ivc : 
pay and allowances during periods : - 
c.il incapacity from per fanning ho. . a 
This was iu tiro nature of a contrae. i d - 
rangemeul between Elliott and the gover. - 
merit when he became a member of 
armed forces, and which he may hr. [ ■
for by accepting wage; lower than tin . h ■ 
might have obtained from the pcrform.-.n.e 
of litre duties in civilian life'. The incc-t.ic 
that Elliott received front the govern men: ,'s 
not th.c result of earnings, but of such pre­
vious contractual arrangement."1 Such a 
contractual arrangement was made for KI- 
liott's own benefit, and not for the benefit 
of a lort feasor, such as Ite.iulicu. 'Hie lat­
ter has mi right lo claim tin 11 lie fit of *tieli 
an arrangement by having the damages 
awarded again.-.t him re luce I by the aim tint 
that Elliott was paid by the government 
during the period of hi; disability. The tri­
al court did not err in awarding damages 
for loss of wages during the period of LI- 
ii .it's disability while lie was Mill in the mil- 
it .ry service,

5. I:utiii£ Pit in rtiiif .Vi iff  ct .itij.
The court awarded Elliott $“1,211.0) for 

pain and suffering dint he would experience 
for the remainder of his life. Ileaulieu cott- 
lei: that the evidence does not jn lily swell
an award.

An iniccvion, mtcomjclitis, had devel­
oped in die bone <d Elliott’s injured anlde, 
Elliott testified that from the time of the 
or.sct of the osteomyelitis lie was required 
to beep his awhlc in an upright portion for 
a period of from four to five days on an 
average of once a month to alleviate the 
pain he experienced, that I <• -uffcred pain 
of a sufficient intensity to b.cp him awake 
the belter part of the night on an average 
of one night per week, and that there was 
an open, draining sinus on his anlile. Beau­
lieu concedes that Elliott's testimony was 
sufficient to justify an award for past pain

21. R<- .tlltc illl'llt, Tarts § tl'Jt) r iilill l ll 'llt c
( 1 'Jo!) 11

and stiff ring.15 However, Beaulieu con- 
'.iid ; that there i- a lack of sr.le.tanii.il med­
ical esidince to jn.tify an award for pain 
and suffering in the future.

Dr. Wiehmnn testified that the odeomy- 
e iitia would cause the sinus tract iu E llio tt's 
...il.Ic to become obliterated or plugged by
I me particles iu the drainage fluid—osteo­
myelitis being the Upo of infection caused 
by the healing process in draining away or 
discarding dead bone—and that this canted 
a pressure build-up ami a swelling v.itli re- 
s ilting pain.

Dr. F. "er testified that the probable 
source of Elliott's pain war- the pr , mt: • f 
injured li >*ies which, IE:. :: Jamt the in­
jury, opr. ilon and infection, becalm- so 
altered that with u c they became : .
II is true, a. Ib atili u points out, that Dr. 
luster said that within a; | -n-ximnE iy fivi 
years from liio time of trial, Elliott would 
be able lo return to work and would no 
longer be limited by the infection. But the 
doctor also testified that at the end of the 
five-year period Elliott would : till have 
some pain, and that it was reasonable 
medical probability that the osteomyelitis 
would remain with Elliott the rest of his 
life.

Dr. Sfhollons gave his opinion as to the 
re .'.suitable medical probability of the infec­
tion iu Elliott’s ankle continuing for the 
remainder of hi, life, lie  s.rd:

Yr«, I have an opinion, and my opinion 
i: that the infection present, hy all odds, 
will continue, there’s an excellent possi­
bility for the test of his life, no matter 
what medical attempts arc made to clear 
the infection in the anlde. 1’resent—the 
experience with osteomyelitis indicates 
that it’s very, very difficult to treat, that 
cures are relatively infrequent. Recur­
rences of those that, appear to he cured 
arc frequent. For those reasons, I would 
feel that he, at present, lias a chronic 
infection. lie  has the fuel for the in­
fection, dead bore, and I think that this

22. The tri.d judge award-,I E llio tt ?7,o00 
fo r past pain nut suffering.

BEAULIEU ✓. ELL IO T T
Cites.:, A• 131 P.2JCG5

Alaska ()/,>

will continue iu the future for as far
as I can see.

Ami as to the reasonable medical probability 
of the general condition of the ankle im­
proving or remaining the same, Dr. Schol- 
tens said:

I II say that the chances arc titat his ankle 
will stay very much the same as it is, 
with no appreciable change. This is by 
far tlic greatest probability. * * *
There’s- there’s a slight chance that it 
could ge: worse. There’s a slight chance 
that it could get better, but—and I’m not 
talking in terms that if he never sees a 
doctor again. I mean it he’s bc.itcd, I 
think thu chances of this appro, .ably im­
proving arc slim or really of getting a 
great deal worse, that's what I'm saying.

[13] The trial court found that it was 
a reason,alile medical probability that E l­
liott's condition, including the infection in 
the aul.le and the pain, would continue for 
the remainder of his life. The medical evi­
dence supports such a finding; we cannot 
say that it is clearly erroneous. Such a 
finding, in turn, justifies the court's con­
clusion that Elliott should be awarded dam­
ages for pain and suffering for the remain­
der of his life. An award of such damages 
was ip,t error.

The trial court use.I a per diem formula 
in assessing damages for future pain and 
suffering. In its Conclusion of l.aw X’n. 5 
the court said:

That plaintiff is entitled to recover from 
defendant the sum of $7S,636.00 for past 
and future pain and suffering, for his 
general physical disability and permanent 
crippling and for the fact that he will no 
longer be aide lo lend that sort of life 
to which he had heroine accustomed. 
Tip. past pain and suffering is set at the 
sum of 57,."nO.OO. The future pain and 
suffering of $71,211.00 is based upon a 
finding of $20.00 per day for 52 days 
tier year and an addit: mal S.VOO per day 
for 513 days par year for a total sum of 
-1,070.(10 per year multiplied by 30 years.

Beaulieu contends that such a method of 
ascertaining damages constituted prejudi­
cial error.

A  similar contention was made hy a de­
fendant iu Imperial Oil, Ltd. v. Ilriik, 231 
I ’-2J d (6t!i Lir. 1056), cert. denied, 352 
U .S. I’ll, 77 S.Ct. 261, 1 E.Kd.JJ 236 (1956). 
where the trial court had used a per diem 
formula in awarding damages for pain and 
suffering. It was argued there that dam­
ages for pain and suffering cannot be ptcp- 
crly computed by using a mathematical 
formula. In answer to this argum mt, the 
Court of Appeals said:

It remains to be considered whither 
the method used by the District Jut! i.i 
determining the total amount was error 
as a matter of law. It may he that it was 
a novel one hut it does not follow that 
it invalidates the award. In determining 
the amount of an award for pain ami 
suffering a juror or judge should neces­
sarily be guided by some reasonable and 
practical considerations. It should not be 
a blind gttessor the pulling of a figure 
out of the air. At the same time there 
is no exact or precise hick;tiring Mick. 
Exact compensation is in:; ,- il'e in the 
abstract but the juror or judge should 
endeavor to malic a reasonable or sane 
estimate. The practical consiilciations in- 
ihn ueing a particular juror or judge or 
the reasoning used by him may very well 
difi r with the method mad by another 
juror or judge, vet each of such different 
methods or modes of reasoning may be a 
reasonable method of reaching the di -irvd 
result We are more concerned with the 
rcv.ilt reached by a reasonable process - f 
roa: sing and consistent with tile e li­
de:: e, than we are with which one of 
s- vcr. l Mutable formulas was actually 
used by (lie juror or judge. It is not 
neci ssary for ns to adopt ihe method 
used by the Di-Uriel Judge as a rule o? 
law for the proper disposition of such 
ail i-me, and we do not do to. In our 
opinion, it was not an arbitrary or un­
reasonable approach to the problem pre­
sented and its application was so adjusted 
in the present case as to be consistent
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vyth the evidence and to reach a r. 
which d'-cs not appear to us to be mar:- 
feslly unjust. United States v. Pusccrb . 
S Cjr., 221 I'. ’d 5: City oi Knuxvil:.. 
Trim . v. Bailey, <_ Cir., 222 F.2<1 23 >, 
531 .«•*

[14-17J We agr.c with the foret'oiiiff. 
As we st ■ te I in Patrick v. Scdv. iek,-* 
there is no f.unl measure of compensation 
in awarding J.Uit.igcs for pain and suffer­
ing, anti such an award inc. airily re»t. 
in the good sense ami deiibci.ilc jii.l„mc".t 
of th': tribunal assigned by l.vv to *. icirt.iiu 
what is just eonipcnsatian. We can sec 
nothing manifestly unfair or unjust about 
the method used by the trial court ;:i assess­
ing damages for future pain and 'iiftcring. 
In  fart, as was suggested iu the dissenting 
opinion in the Kansas case 01  Cuylor v. 
At.diio.n, Topeha & Santa Fe Ry. Co.,"5 
i: appears to he a fair argument and a 
rational approach to treat damages for 
pain the way it is endured—day by day, 
month by tn nth, year by year. Ulliinate'y, 
however, the question for dic-sion is v.hetli- 
cr the total sum is reasonable or not, re­
gardless of hotv it was art ived at. We find 
no error iu the method used by the tii.-.l 
court in awarding damage foe future pain 
and suffering.

r io j Beaulieu contends that the total 

sum awarded is u: reasonable and is gros ly 
c tecssivc. We shall not ■ ct aside an award 
on a claim r.exccssivcaer.s unless it is so 
large as to strike us that it is manifestly 
unjust, sneli as being the lit of passion 
or prejudice or a disrega. ■ of the evidence 
or rules of l.nv.-u Considering tin- evidence 
of permanent d.image to Elliott's ul.le, 
the oste. nueiiiis, and the pain and r-

2J. 'JIM K iM  at 11. K ir .%*■!>..(.. IV r I ' nn 
nr similar in.itli'iiiatlr.'.l )>.iii fu r  f.visa 
dituiiiurs f»r pain mu] KiM'ferin;:, il‘l 
l :  I . id  i::t7 < itr.si.

21. - I t : :  I ' M  111:), 1 7 'i II. i l  (A !  isl.a

2a. J t lll K a li,  g i l l ,  .’171 T .2 I  r.:i, ( I I  ( l l / l i ' i l .

2D. I i tU '- r ia l O il. l . ld .  v. H r l  k, M l  I ' M  I.
’.1 Hlili I "Jr. I'.Ciii). •••It. driii-il. Pig I .S. 
till. 77 S.i.'t. M l. 1 I IM M  2-'.6 (turaj).

I

'  i i.e is likely to ciiJure for the re- 
' t : s/ Ini life, it is our opinion that 
.!..• i '.v : td for future pain and suffering 

• i-.a:iiii tly unjust.-'7 And Boaiili. u 
• . • contend in his brief or in o ra l 

.. v.t li:at the lri.il cmitl aelcd ih.'.ni; It 
p •-..•• •■: prejudice.

/tec'.iii.'U contends that the court crcd in 
reducing the future pain and suffvrin..; 

aw:.' I ,o present value, lie  relies prin- 
c.p ly oil the case of A ffe ll v. Milvvauhee 
& .‘JisbuiL.iu Tian.sp. Corp.,1* where the 
cm..., after disapproving of th i use of a 
mathematical formula for computing dnm- 
:up. • for pain and suffering, said: Logic­

ally. if this method were followed, the gro.s 
amount arrived at should be discounted to 
it-, i re . r.t wurtii." :o

[19] I f  an award for future pain and 
suffering must be reduced to present value 

when a mathematical formula is used, it 
must be for the same reason that an awaid 
for future earnings is ili.Vi.untod under the 
prevailing rule—i. e., bccum •: the plaintiff 
receives bis damages for the future long in 
advance and is able to invest I he rami 
awarded anil rcali;:: earnings during the 
intervening p riod. Rut wc have held that 
as to impairment of future earning capacity, 
tlte award should not Le reduced to present 
value. The same reasoning applies here 
as to an award tor future pain and suffer­
ing. Because of the annual rate of infla­
tion offsetting dividends or interest that 
may be expected on “safe” investments, and 
of the rid; of loss involved in making oilier 
investments, a plaintiff is more likely lo i.e 
restored to his origin :! condition had de­
fendant lint committed liis tort by allow in 
the plaintiff his award for future pain and

27. A 'iir't. IM »rs V. tt i n nit, 12.7 l".M 
m  1.72 (.Miikl.il l t l d i ) ;  N'nlinlial li. illli 
nr Mm.i.ii v. Mi i i i r  ii. t to  r.2d 2::n. m i 
(A lu la  l!)l'.i;i; I ’. i lr ie l: v. .S.-.lvaVI;, -11.! 
P.'.V Kill, 17.7 (Alll.'Kil I ' l l it!) .

2!!. I I \ i ' i* M  (tut. Jim; N.W.tM 271, 57!). 
m; A.tr.lt.21 227 , 2::<; ( itiuo).

21. Sait :il .a ••■• v. I ’rinr, 2tit) Mo. 10. 
•jib: sav. sjs. vig (lti2 t): »■> imin iit, On 
Mil'll.I,.lt<v. 012, 02!) 20 (I'll 12).

C ila  .  . A- ‘ a. i.»l T ; i '. I

suffering without reduction to present 

worth.

I'm.illy, Beaulieu Contends that the great 
er pari of Elliott's pain and suffering was 
nttributnhle to his failure to follow his doc­
tor'.. orders in not bearing as much weight 
as pm -ililc mi liis iiiiklc, and then bna tli.it 
siuli pain and suffering cannot be the basis 

f..r the recovery of damages.

Dr. Wielun.m did stale that it lie were 

asked by Elliott for treatment, lie would 
suggest as much ambulation :is possible, and 
tli.it it was hi* opinion that complete am­
bulation would 1 • Ids sue geslioii IT pro­
se, iption. However, there is no evidence 
that Dr. W H inir.a ever told Elliott to hear 
as much weight possible on his ankle. 
All that ‘A icon: .u ..id war tlu.l this is wliat 
lie would pre-crib" if  he w re lo treat Ki­
ll it for 1.1 - injury.

[201 T h -n : i , : 1 o tin icstinuu.y by Dr. 
P'o.te.' tlmt lie to! 1 Elliott to hear as lunch 
w eigh tp i...s ilili: nu his anlde. The doctor 
slated that he prescribed crutches and ad­
vised M tin ii tu use them In tolerance by 
testing how much weight lie would be able 
to put on his foot, absorbing the resL with 
the crutches. When Dr. Foster was ashed 
what his suggested course of procedure 
would le. based on his examination of E l­

liott's ankle, lie st: n d:

My suggested course of procedure i. for 
Sergeant Elliott to continue bearing 
what—weight he can nu his foot, to treat 
it when it bee inc. inflamed anil sore and 
red by warm .soak; and elevation, 1 1 re­
tinue on the Use of the crutch' s up to tno 
limits of comfort, to maintain his brace 
nu hi-aid.le a* h i 

'lliere i. nothing in the evidence to sliuw 
that F.dinil lmil not done wliat Dr. b'» ter 

u 1 iliai be do. The record iloi s ii"l 

sill.i iiiiiale Iteaiilim’s claim tin t K.llinU'x 
pain d M iffeiing wai .'iiliiliiilaMc to his 
f.iii'tre lo follow the orders of hi:, doctor.

lilli’ilt's . (/•/•, !•/
A*. a b.e is for computing Elliutl''. ini) lir- 

munt of future earnings for the i . ntniiidcr 
of his work life of 29 years, the court used

Elliott's wage vale ill the A ir  Force at the 
time of liis ili-rharge in the amount of 
5162AO a month. On liis appeal, Elliott 
claims lii.it I.is future v.-.igc lo . : was great­
er than that u<Icnniiu d by the court. The 
basis for Ins claim i- that, Considering evi­
dence of In- i" perii'iieo iu Inn I. driving and 
traffic managnm.nl, the eourt out.la to liaie 
detcnniur.l wliat earnings Elliott prubahly 
would and could have received in civilian 
life—the w a g e  ",-dc th. re being high;-: for 
the same type of work than iu tin: military 

service.

[21] We have held th .t this case mint 
Le remanded to the trial court for the pur­
pose i making details.1 r.utl explicit lind- 
ings as to Elliott's earnin', capacity ar.d .he 
degt -'e of impairment in respect thereto. 

Such findings m y contain the aiiiv.'i r lo 
the qttc.iion to v.hy tb.e court n et E l­
liot.' military | w, rather than civilian pay 
scales for equivalent wor!;, as a bdis for 
cvinip'iitiug future wage I  : for the eniTe 
period of 2t) yearn when Elliott had indi­
cated that be may have retired from the Air 
Force at the end of 2d years of service 
which would have been approximately two 
years after hi" discharge i f  I.e had not re­
ceived a nn lietd discharg" in liie ah' uce 
of adequate finding; and .i clear under- 
stamltic; of ihe ba i; for ‘.he court's av ..r 1, 
wc ar.: unable to p" ; upon i limit’ comeii- 

tiuu that the aw .rl for impairment of fu­
ture turning capacity was smulcg.ial.'.

[22] Similarly, we ars' mi:.hle to pass 
upon I "liutt’s eontc-.tion t in t  ;he eviduice

■ o.i:. lied that the impairment of Ins earn- 
.. • capacity was total, or near total, rather 
than S ' f  as ileti.rniiii'-'d 'y  the eourt. A l- 
npuatc fiiiding'; a- lo ..Hinti's li.gree. of 

im; ainiienl oi i .n.ivg r ipaeiiy may afford 
a eb'.ir imdvrstaudii'g oi the ha • for i!;e 
I'oiu'i' • ili'ii titini.iii at. The fiui'.i'g.s .•re not 
• n i l ,*'5,'iit for tl: i jittrp. i e i e.v.

Elliott’s !!'• l i cut It;.', to do with alloi' 
in v 's  I . . illioM d by the m in t, t iv il liiib• 

02(a) (1) pro1, id' i • follow :

I'll'.: . lb.' court, in it; i l l . ;■ li"ii, 

i.ili.owi •. dir ''t<, the following rilu'd- 
ub. of alio, i’.v'i fr.-s will be din.red



to ill fixing such lor -lie party re- as ;>nr. cf '.he costs of the action al- 
covtring any mon■.,•? judgment therein, low j  i,y law:

A r - C B X iiY ’S FEES IN  AVERAGE CASES

Contested W ithout Trial Non-ContcsleJ

F irst $2,000 25(3 20(3 15(3
N ext $3,000 15(3 12.5(3
N ext $5,000 15'.,', 12.5(3 Hi','.
O ver $10,001) 10(3 7.5(3 5(3

Should no recovery Le attor­
ney's fees for ti:e prevailing party may 
he fixed l>y the court as a part oi the 
costs of the action, in its discretion, in 
a reasonable amount.

The court awarded E IIi.lt $13,870.29 at­
torney's fees based on the percentages list­
ed in the "without trial" category of the 
above rule. Elliott claims that this was an 
erroneous application of the rule, and that a 
correct computation of attorney’s fees 
should, have been under the "cor.te-tcd” 
category30 because ever, though liability 
was admitted, the question of damages was 
in issue and was contested ill a four-day 
trial.

[23] In a ease liho this where li..! ility 
is admitted lu t tiie amount of damages is 

contested, the question of which category 
of Civil Rule 82(a) (1) is applicable in com­

puting attorney's fees is a matter wiiliin the 
discretion of the trial court. We limit our 
review in matters of this type to the ques­
tion of whether the court exceeded the 
bounds of such discretion—whether such 
discretionary authority has been abused.31

30. Attorney''! f< es r..mim!.’d msl. r the 
"(.•>,nt.--1.1.1" ea|c;:.i!\v ..f tlio rule would 
have ariliiiilile.l to §17.8 I'l.T.'I.

31. MelVnnuuti V .  I.i’C. ■ICO P.2.I -tr.'l. Ilt5 
(Alaslia ; Kerin i I'ov.er ( ’..re, v. 
Struii.llierj:. ■!to IV-M (f.fl, O il (Ala- l.u 
It iia it ; P u trid ! v. Sedwicl;, II :; 1 * I |C!i, 
178-1711 (A lu -liii l i i t i t i i : P.-. f. , r . . l C. n. 
Aiteney v. Itriffe tto . tMtl P.2d ti.'.t, (lot 
(Alaska l l l t t l l ;  lM "iilseu v. K iri,In ,.I. 
b'ig P.t’il lu lls , IU70-1071 (Alaska ll i l i l I.

[24] The court’s reasons for a ;:citing 
attorney's fees as It did was that liability 
was admitted, th t the total recovery of 

damages was large, and tli.it the attorney's 
fees allowed were adequate. Considering 
the character of this litigation and the 

amount of recovery,3- wc cannot say tl at 

the court's reasoning was not sound and 

that the manner of applying the rule 

amounted to an abuse of discretion.33

Costs were assessed against Tleaulii . i:t 
the amount of $82.40. Elliott claims that it 
was error to not include iu the ce.-ts certain 
expenses incident to the t.. dug of dcpori- 
ttcuis necessary to establish liability.31

[25,26] The taxing of costs rets large­
ly in the sound discretion of the trial court, 
and we shall not interfere with the exer­
cise of that discretion except in cases of 
abuse.33 Elliott claims that the depositions 
taken were necessary to establish liability. 
Put he docs not point out what depot ilium 
were involved, how they related to liahilit;, 
when they were taken, or when the con­
cession of liability was made by IVatslh't

32. K llio ll'*; total ri*» *»v»'ry. in :nMiiii»n t•» 
rnst.i :11:«1 ultiirary*:; fop*:, was §HJ!l.!i’I7.*
Hii.

33. v. Lon, 12ft I MM S'»!>. Km
(A la*!::» lSltiti).

31. C iv i l . 7J)(li) I Tint “ A putty
«%nlill«*il lo may bo allowed * ♦ •
i la* lu'coss'iry ox pens I'M o f i:tl;ing d» posi­
tion:; for use at trial • • •«"

35. la tlc r v. Wallor, 20.7 IV2.I 707. 7(W. !>7 
a .l.u .2 1  i:;r», i;;7 i:;s (toih c ir .

4

C t l U  i t  J , A l a - L i t ,  i - l  l * . l l d  b i 'J

In  the ,e ct. i-tancos wc cannot find any 
abuse c.f divert.:..n in the court’s refusal lo 
allow as CO;.;, .he expenses incident to the 
taking of depositions.

T ilt  jiulgr. nt is set aside. The ease is 
remanded to She •itpcrior court for the pttr- 
p,,<o of inn!.: ; appropriate findings as to 
the damage i rnas referred to in this opinion 
and T>r the further purpose of entering an 
appropriate judgment thereon,

V I o’

I. Contempt C=>2

la order for there to he contempt, it 
must appear tin.t there lias been a willful 
di: regard or disobedience of the authority 
or orders o i the court. Rules of Civil Pro- 
c, Jure, rule 90.

2 Contempt C=20

Attorney’s failure to appear in court 
at time specified by order of the -...art may 
amount to an indirect, but not a direct, con­
tempt of court. Rules of Civil Procedure, 
rule 90.

Warren A. TAYLOR, Appellant, 

v.

DISTRICT COURT FOR the FOURTH JU- 
DICtAL DISTRICT, AT FAIR- 

RANKS, Appellee.

No. 704.
Supremo Court of At.i-Jui.

Pee. S, ttit;;.

The Superior Court, Fourth Judicial 
hislriet. Everett \V. II pp, J., nffiriiui! 

judgment of tiie district court v.hich Itch 
attorney in contempt for failure to nppr.1 t 
ior trial at time set. Upon the attorney , 
appeal, the Supreme Court, Dimoi.J, J 
held that m-lton of the attorney in agreeing 
l i a trial r il in g  in the superior court tw<. 
days lie fore »l,itc previously set for trial 
ot aaoth.er case in the district court, with 
result tl-.at the attorney was unable to ap­
pear tor the district court trial when tin 
superior i-uitrt trial cvten led longer than 
two (lays, did not give rise to an inference, 
which would upport judgment of contempt, 
of a willful disregard or disobedience; by 
the- attorney of the district court <ir.h r iu 
Setting the 't'stiict court case fo r  trial,

Reversed and remanded with direc­
tions.

3. Contempt C=5.,l)

Purpose of civil rule relating to con­
tempt in requiring a motion in indirect con­
tempt proceedings to be supported hy af­
fidavit! is to afford one charged with con­
tempt the procedural due process require­
ment ot notice of the charge against him. 
Rules of Chi I Procedure, rule 90(b).

•1. Contempt C=31(l)

In nrnceuliag by district court judge 
to hold attorney in enr.tempt u£ court for 
lnaitre. to :q,j ...r for trial at time required, 
it was unncetv ary under rule i jT judge 
to have filed in Ids own erurt liis affiinvit 
slating that the attorney in  1 faih 1 to :.p- 
pear at the time required. it: vi.-.w of fact 
that the all v win duly apprised t.f the 
charge again I !.!:a hy the district c <u:t's 
nn. r directing the attorney to show ca r  ' 
why I;.- should m.it !■•• pui.i-hed for the al­
ls V.-d contempt. Rules of Civil Procedure, 
rule 90t,h).

a. Contempt C^20
Action of attorney in agreeing to a 

trial setting in the superior court two days 
before date previously set for trial of 
atMller case iu the district court, with 
result that the attorney was unable to ap- 
p«ar for the di trie: e.airt trial when the 
‘ itpcrior court trial i.uti tided longer than 
v.o day did not give 1 1 t-■ an inference, 

which would suppnil a jttlgm itt of cuti* 
tempt, of a willful disregard or di;.o! , It 
cnee hy tiie alb rue of the district r ,urt 
order in retting tl district court c.v.u for 
trial. Rules of (.'ivil I'roccdttre, rule 'it
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^Representative 3Ro^cr J e n k in s
DISTRICT 1 1

A p r i l  2 , 1986

MEMORANDUM

TO:

FROM:

R e p r e s e n ta t iv e  B e t te  Ca>.o, C h a irm a n  
H ouse T r a n s p o r t a t i o n  C om m itte e

R e p r e s e n ta t iv e  R o g e r J e n k in s

SUBJECT: HB 590 -  An a c t  r e l a t i n g  t o  l o i t e r i n g  on p u b l i c  h ig h w a y

I  h a ve  e n c lo s e d  a copy  o f  HB 590 and r e l a t e d  b a c k u p  f o r  y o u r  r e v ie w  as w e l l  as 
th e  members o f  y o u r  T r a n s p o r t a t i o n  C om m itte e  .

T h is  b i l l  was in t r o d u c e d  as a pa c ka ge  w i t h  tw o  (2) o t h e r  b i l l s ,  HB 591 -  An 
a c t  r e l a t i n g  t o  p r o s t i t u t i o n  and HR 685 -  An a c t  r e l a t i n g  t o  p a t r o n i z i n g  a 
p r o s t i t u t e .

The r e s id e n t s  o f  my d i s t r i c t  a r e  a t  t h e i r  w i t s  end o v e r  th e  p ro b le m s  o f  
p r o s t i t u t i o n  i n  th e  S p e n a rd  a r e a .  My com m un ity  h a s  s u f f e r e d  f r o m  th e  r e p u ta ­
t i o n  a s s o c ia te d  w i t h  m assage p a r l o r s  w h ic h  managed to  in v a d e  th e  n e ig h b o rh o o d  
i n  th e  e a r l y  1 9 7 0 's . The p e o p le  In  n y  d i s t r i c t  do n o t  w a n t an a d d i t i o n a l  
b u rd e n  o f  p r o s t i t u t e s  f l a u n t i n g  th e m s e lv e s  on S p e n a rd  R oad . T hey  w a n t th e  
g i r l s  o f f  th e  s t r e e t .  One o f  th e  d r i v i n g  f o r c e s  f o r  th e  r e c o n s t r u c t i o n  o f  
S p e na rd  Road i s  t o  h e lp  S pe na rd  r e c e iv e  a lo n g  o v e rd u e  f a c e l i f t  w h ic h  in c lu d e s  
r e a l ig n m e n t  o f  th e  ro a dw a y  w i t h  th e  p o s s ib le  c o n d em n a t io n  o f  s e v e r a l  c u r -  
r e n t i n g  o p e r a t in g  m assage p a r l o r s .

T h is  b i l l  a d d re s s e s  th e  p ro b le m s  o f  l o i t e r i n g  n r  w a n d e r in g  a lo n g  a p u b l i c  
s t r e e t  w i t h o u t  a n y  a p p a re n t re a s o n  o r  b u s in e s s .  A la s k a  does n o t  ha ve  any 
l o i t e r i n g  o r  v a g ra n c y  s t a t u t e s  b u t  o t h e r  s t a t e s  d o .

T h an k  yo u  f o r  y o u r  s u p p o r t  and s c h e d u l in g  t h i s  b i l l  f o r  a h e a r in g .  I t  i s  my 
h o pe  t h a t  t h i s  b i l l  a lo n g  w i t h  o t h e r s  m e n t io n e d  ab o ve  w i l l  h e lp  t o  d is c o u r a g e  
s t r e e t  w a lk e r s  i n  S p e n a rd .

E n c lo s u r e s
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Introduced: 2/14/86
Referred: Transportation,
Judiciary and Finance

1 IN  THE HOUSE BY JENKINS

2 HOUSE B IL L  NO. 590

3 IN  THE LEGISLATURE OF THE STATE OF ALASKA

4 FOURTEENTH LEGISLATURE - SECOND SESSION

5 A B IL L

6 F o r an A c t e n t i t l e d :  "An A c t r e l a t i n g  to  l o i t e r i n g  on p u b l i c  h ig h w a y s ."

7 3E IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

8 * S e c t io n  1 . AS 1 1 .6 1 .1 5 0 ( a )  i s  amended to  re a d :

9 (a) A p e rs o n  comm its th e  c r im e  o f  o b s t r u c t io n  o f  h ig hw a ys  i f  th e

10 p e rs o n  k n o w in g ly

1 1  (1) p la c e s ,  d ro p s , o r  p e rm its  t o  d ro p  on a h ig hw a y  any

12 s u b s ta n c e  t h a t  c re a te s  a s u b s t a n t ia l  r i s k  o f  p h y s ic a l i n j u r y  t o  o th e rs

13 u s in g  th e  h ig h w a y ; [OR]

^  14 (2) re n d e rs  a h ig hw a y  im p a s s a b le  o r  p a s s a b le  o n ly  w i t h

15 u n re a s o n a b le  in c o n v e n ie n c e  o r  h a z a rd ; o r

16 (3) l o i t e r s  i n  th e  h i .ghway r ig h t - o f - w a y .

17 * Sec. 2. AS 1 1 .6 1 .1 5 0  i s  amended by a d d in g  a new s u b s e c t io n  to  re a d :

18 (d) I t  i s  an a f f i r m a t i v e  d e fe n s e  to  a p r o s e c u t io n  u n d e r (a )(3 )

19 o f  t h i s  s e c t io n  t h a t  no p e rs o n  s u f f e r e d  m e n ta l d i s t r e s s  o r  p h y s ic a l

20 i n j u r y  as a r e s u l t  o f  tb-> •— .s e n c e  o f  th e  d e fe n d a n t i n  th e  h ig hw ay

21 r ig h t - o f - w a y .

-1- HB 590
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a
Int roduced: 2/14/86
Referred: Judiciary
and Finance

IN  THE HOUSE BY JENKINS

HOUSE B IL L  NO. 591 

IN  THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE - SECOND SESSION 

A B IL L

F o r an A c t e n t i t l e d :  "An A c t r e l a t i n g  to  p r o s t i t u t i o n . "

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t io n  1 . AS 1 1 .6 6 .10 0  i s  amended to  re a d :

Sec. 1 1 .6 6 .1 0 0 . PROSTITUTION. (a) A p e rs o n  com m its  th e  c r im e  

o f  p r o s t i t u t i o n  i f  th e  p e rs o n

(1) engages i n  o r  a g re e s  o r  o f f e r s  to  engage i n  s e x u a l

c o n d u c t i n  r e t u r n  f o r  a feej^

(2) i s  an inm a te  o f  a p la c e  o f  p r o s t i t u t i o n ;  o r

(3) l o i t e r s  i n  o r  w i t h i n  v ie w  o f  a p u b l i c  p la c e  o r  p u b l i c

h ig hw a y  f o r  th e  p u rp o s e  o f  b e in g  I v r ^ d  to  engage i n  s e x u a l c o n d u c t .

(b) P r o s t i t u t i o n  i s  a c la s s  B m is d em ea n o r, p r o v id e d  t h a t  a

p e rs o n  who i s  c o n v ic te d  more th a n  once u n d e r t h i s  s e c t io n  i s  g u i l t y  o f  

a c la s s  A m is d em ea no r.

* Sec . 2. AS 1 1 .6 6 .1 5 0  i s  amended by a d d in g  new p a ra g ra p h s  to  re a d :

(4) " inm a te "  means a p e rs o n  who engages i n  p r o s t i t u t i o n  i n  

o r  th ro u g h  th e  agency o f  a p la c e  o f  p r o s t i t u t i o n ;

(5) " p u b l ic  h ig hw a y"  means a s t r e e t  o r  h ig hw a y  t h a t  i s

m a in ta in e d  by p u b l i c  fu n d s .

-1- HB 591



Introduced: 2/17/86
Referred: Judiciary and
Finance

BY JENKINS,PEARCE AND
1 IN  THE HOUSE HANLEY

2 HOUSE B IL L  NO. 685

3 IN  THE LEGISLATURE OF THE STATE OF ALASKA

4 FOURTEENTH LEGISLATURE - SECOND SESSION

5 A B IL L

6 F o r an A c t e n t i t l e d :  "An A c t r e l a t i n g  to  p a t r o n i z i n g  a p r o s t i t u t e . "

7 BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

8 * S e c t io n  1 . AS 1 1 .6 6  i s  amended by a d d in g  a new s e c t io n  to  re a d :

9 Sec. 1 1 .6 6 .1 0 5 . PATRONIZING A PROSTITUTE. (a) A p e rs o n  comm its

10 th e  c r im e  o f  p a t r o n i z i n g  a p r o s t i t u t e  i f  th e  p e rs o n

11 (1) o f f e r s  o r  a g re e s  to  pay a n o th e r  p e rs o n  a fe e  to  engage

12 in  s e x u a l c o n d u c t :  o r

13 (2) e n te r s  o r  rem a in s  i n  a p la c e  o f  p r o s t i t u t i o n  w i t h  th e

14 i n t e n t  to  engage i n  s e x u a l c o n d u c t o t h e r  th a n  as a p r o s t i t u t e .

15 (b) P a t r o n is in g  a p r o s t i t u t e  i s  a c la s s  B m isdem eano r.

-1- HB 685



3
DEPARTMENT OF PUBLIC SAFETY 

POSITION PAPER - HB 590

SUPPORT

MARCH 3, 1986

"An act relating to loitering on public highways."

This bill makes it illegal for an individual to loiter upon the
right-of-way of a public highway in Alaska.

As the primary contributing factor in all pedestrian accidents is 

"pedestrian in roadway" this bill would tend to help reduce pedestrian 

accidents by decreasing the number of individuals that loiter upon the

right-of-way of a highway. It could apply to children playing in the
right-of-way as well as to hitchhikers.

Recommended by:

T. Michael Lewis, Program Director 

Alaska Highway Safety Planning Agency

Date:

Approved by:

Ro

Co _____

Department of Public Safety

Date:
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Revision Date :
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Dill/Resolution N o . : HB 590
T it le : An act relating to  loitering

Agency Affected: i c  S a fe ty
A la s k cB R U : <a State Troooers

Components :.

EXPEND ITURES/REVENUES  : (Thousands o f Dollars)
OPERATING FY 86 FY 87 FY 88 FY 89 FY 90 FY 91

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0 - -0 - '0 - -0 - -0 - -0 -
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PART-TIME
TEMPORARY

ANA LYS IS  : Attach a separate page i f  necessary
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Prepared by: T. Michael Lewis
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Approved by Commissioner: _  
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BO X V 
JU N E A U .A LA S K A  9981 1 

(907) 4 63 -4 4 5 3 /43 3 0

Alaska >̂tati' X  egialaturc

MEMBER 
HOUSE R ES O U R C ES  COMMITTEE 

MEMBER
HOUSE STATE AFFA IR S  COMMITTEE2201 RO O SEVELT  DRIVE 

ANCHO RAGE. A LA SK A  95 503 
(907) 248 -4234

Keprcsin tta tiue 3?oger J e n k in s
DISTRICT I 1

FOP. IMMEDIATE RELEASE
F e b ru a ry  17 , 1986

C o n ta c t :  R ep . R og e r J e n k in s
(907) 465-/-530

REP. JENKINS INTRODUCED TWO B ILLS  THAT CRACKS DOWN ON PROSTITUTION

JUNEAU —  R e p r e s e n ta t iv e  R oge r J e n k in s  in t r o d u c e d  tw o b i l l s  F r id a y  in  
th e  A la s k a  House o f  R e p r e s e n ta t iv e s  t h a t  a r e  a im ed  a t  m a k in g  th e  S pena rd  

c om m un ity  s a f e r .  HB 591 i s  d e s ig n e d  t o  r i d  S pe na rd  and th e  r e s t  o f  A la s k a  

o f  s t r e e t  w a lk e r s  J e n k in s  b i l l  a l s o  to u g h e n s  th e  p e n a l t y  f r o m  90 da ys  

im p r is o n m e n t up t c  a y e a r  f o r  se cond  t im e  o f f e n d e r s .  The com pan io n  b i l l ,  

HB 590, a d d re s s e s  th e  p ro b le m s  o f  l o i t e r i n g  o r  w a n d e r in g  a lo n g  p u b l i c  

s t r e e t  w i t h o u t  a n y  a p p a re n t re a s o n  o r  b u s in e s s .  B o th  b i l l s  z e ro  i n  on th e  
p ro b le m  o f  s t r e e t  w a g in g .

J e n k in s  s a id ,  "The r e s id e n t s  o f  S pe na rd  a re  s i c k  and L i r u d  o f  b e in g  
known as th e  p r o s t i t u t i o n  h e a d q u a r te r s  f n y  A n c h o ra g e . The r e s u l t s  o f  my 

n e w s le t t e r  i n d i c a t e  t h a t  th e  num be r one is s u e  i s  p r o s t i t u t e s  f l a u n t i n g  

th e m s e lv e s  on S pe na rd  R oad ."  J e n k in s  c o n t in u e d ,  " A la s l ' c u r r e n t l y  d o e s  n o t  

h a v e  a la w  on th e  b o o k s  t h a t  a d d re s s e s  l o i t e r i n g  o r  w a n d e r in g  a lo n g  a 
p u b l i c  s t r e e t  w i t h o u t  an y a p p a re n t re a s o n  o r  b u s in e s s .  HB 590 and 591 g e t 
r i g h t  t o  th e  h e a r t  o f  t h i s  p r o b le n . "

J e n k in s '  S p e na rd  D iS L r i c t  ha s been  n o t o r io u s  o v e r  th e  y e a r s  f o r  i t s  

m assage p a r l o r s .  The com m un ity  ha s  s u f f e r e d  f r o m  th e  r e p u t a t io n  a s s o c ia te d  

w i t h  th e  n ig h t  s c e n e . A n c h o ra g e  N e ig h b o rh o o d  H o u s in g  S e r v ic e s ,  I n c .  has 

o v e r  th e  l a s t  few  y e a r s  been h e lp in g  th e  c om m un ity  t o  r e c y c le  and r e v i t a l ­

i z e  th e  n e ig h b o rh o o d  and a r e  v e r y  s u p p o r t iv e  o f  a l l  m ea su re s  t h a t  w i l l  
e n ha nce  th e  c o m m u n it ie s  im a ge .

-30-



A L A S K A  S T A T E  L E G I S L A T U R E  
H O U S E  O F  R E P R E S E N T A T I V E S  

R E S E A R C H  A G E N C Y

I’ouch Y, Stale Capitol 
Juneau, Alaska 99all 

1907) 465-3991

February 10, 1986

MEMORANDUM

TO: Representative Roger Jenkins

ATTN: Shirley Armstrong

FROM: Mark Torgerson M T

Legislative Analyst

RE: Prostitution Laws in Washington State

Research Request 86-107

You asked us to research Washington's Criminal Code to determine the 

punishment for first and second convictions of prostitution and pa­
tronizing prostitution (if Washington has such a crime). The Revised 

Code of Washington (RCW) Section 9A.88.030 makes prostitution a misde­

meanor. Because of this, convicted offenders are not subject to manda­

tory sentencing (which applies exclusively to convicted felons). M o r e­
over, RCW Section 9.92.030 states that those convicted of misdemeanors 

which contain no specific sentence (like prostitution) can be imprisoned 
for up to ninety days in jail and/or fined up to $1,000. Therefore, 

the sentencing judge can impose a jail sentence ranging from zero to 
ninety diys regardless of the number of prior prostitution convictions. 

In addit on, the judge has discretion to suspend pars or all of the 

sentence. As written, this law applies equally to prostitutes and 
"customers.11

Washington's law prohibits "patronizing juvenile prostitutes"— offering 

or engaging in sexual conduct with a person under eighteen ypars of age 

for a fee (RCW 9.968.100). This crime is a Class "C" felony subject to 

the state's recently enacted sentencing guidelines (presumptive sen­
tencing). Under this scheme, a convicted offender's sentence depends 

upon two factors: 1) seriousness oF the crime; and 2) the offender's 

prior criminal history. According to Marilyn Nowogroski, Assistant 

King County Prosecutor in Seattle, those convicted for a first offense 

of the above crime would probably receive a presumptive sentence ranging 

from 15 to 20 months, while second offenders' would get a 21 to 26-month 
sentence.



Representative Jenkins 

February 10, 1986 

Page Two

Attached are the pertinent sections of the Washington Criminal Code. 
In addition, I have attached copies of patronizing and prostitution 
statutes in Utah and California.

I hope that this information is helpful to you. Please call me if you 

have additional questions.

MT

Attachments



§646.6 C R IMES A N D  P U N I S H M E N T

Any person violating any provision of this section is guilty of a 
misdemeanor. Nothing in this section shall prohibit a person, other 
than a public employee acting within the scope of his or her employ­
ment, from soliciting the injured person’s attorney for the sale or use 
of such photographs.
Added by Stats 1971 ch 694 § 3; Amended Stats 1976 ch 495 § I.

Amendments:
1976 Amendment: Added the last sentence.

Cross References:
Misdemeanors and punishment therefor: §§ 17, 19. 19a.

§ 647. [Disorderly conduct; Restrictions on probation]
Every person who commits any of the following acts is guilty of 
disorderly conduct, a misdemeanor:
(a) Who solicits anyone to engage in or who engages in lewd or 
dissolute conduct in any public place or in any place open to the 

exposed to public view.
solicits or who engages in any act of prostitution. As used in
ivision, "prostitution” includes any lewd act between persons 

for money or other consideration.
(c) Who accosts other persons in any public place or in any place 
open to the public for the purpose of begging or soliciting alms.
(d) Who loiters in or about any toilet open to the public for the 
purpose of engaging in or soliciting any lewd or lascivious or any 
unlawful act.
(e) Who loiters or wanders upon the streets or from place to place 
without apparent reason or business and who refuses to identify 
himself and to account for his presence when requested by any peace 
officer so to do, if the surrounding circumstances are such as to 
indicate to a reasonable person that the public safety demands such 
identification.
(0 Who is found in any public place under the influence of intoxicat­
ing liquor, any drug, toluene, any substance defined as a poison in 
Schedule D of Section 4160 of the Business and Professions Code, or 
any combination of any intoxicating liquor, drug, toluene, or any such 
poison, in such a condition that he is unable to exercise care for his 
own safety or the safety of others, or by reason of his bein^ under the 
influence of intoxicating liquor, any drug, toluene, any substance 
defined as a poison in Schedule D of Section 4160 of the Business and 
Professions Code, or any combination of any intoxicating liquor, 
drug, toluene, or any such poison, interferes with or obstructs or 
prevents the free use of any street, sidewalk, or other public way.
(ff) When a person has violated subdivision (f) of this section, a peace
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officor, i f  he  is reasonab ly  a b le  to  d o  so, shall  p L ^ e  th e  person, o r 
cau se  h im  to be  placed, in  civil p ro tec t iv e  cu s to d y .  S u ch  person  shall 
be tak en  to  a facility, d e s ig n a te d  p u r s u a n t  to  Section 5170 o f  the 
W e lfa re  a n d  In s t i tu t io n s  C o d e ,  fo r  the  7 2 -h o u r  t r e a tm e n t  a n d  eva lua­
tion  o f  inebria tes .  A  p e a c e  officer m ay  p lace  a p e rso n  in civil 
p ro tec t iv e  c u s to d y  with t h a t  k in d  a n d  deg ree  o f  force w h ich  w ould  be 
lawful w e re  he  effecting a n  a r r e s t  fo r  a  m is d e m e a n o r  w ith o u t  a 
w a r ra n t .  N o  person  w h o  h a s  been  p laced  in  civil p ro tec t iv e  cus tody  
shall  th e re a f te r  be subject  to  an y  c r im in a l  p ro secu t io n  o r  juven ile  
c o u r t  p ro c eed in g  based o n  th e  fac ts  g iving rise to  su ch  placem ent.  
T h is  su b d iv is io n  shall  n o t  a p p ly  to  th e  fo llow ing  persons:

(1) A n y  p e rso n  w h o  is u n d e r  th e  in fluence  o f  an y  d ru g ,  o r  u n d e r  the 
c o m b in e d  in fluence o f  in to x ic a t in g  l iq u o r  an d  an y  d ru g .

(2) A n y  p e rso n  w h o  a p ea ce  officer h as  p ro b a b le  cau se  to  believe has 
c o m m i t t e d  a n y  felony, o r  w h o  h a s  c o m m it te d  any  m isd em ean o r  in 
a d d i t io n  to  subd iv is ion  (f) o f  th is  sec tion .

(3) A n y  p e rso n  w h o  a peace  officer in g o o d  fa ith  believes will a t tem p t 
e scap e  o r  will be u n re a s o n a b ly  difficult fo r  m ed ica l  pe rsonne l  to 
co n tro l .

(g) W h o  lo iters ,  prow ls, o r  w a n d e r s  u p o n  th e  p r iv a te  p ro p e r ty  o f  
a n o th e r ,  in  th e  n igh tt im e , w i th o u t  visible o r  law ful bus iness  w ith  the 
o w n e r  o r  o c c u p a n t  thereof.

(h )  W h o ,  w h ile  loitering , p ro w lin g ,  o r  w a n d e r in g  u p o n  th e  private  
p ro p e r ty  o f  a n o th e r ,  in th e  n ig h t t im e ,  peeks  in  th e  d o o r  o r  w indow  o f  
an y  in h a b i te d  bu ild ing  o r  s t r u c t u r e  lo ca te d  th e reo n ,  w i th o u t  visible o r  
law ful bus iness  w ith  the  o w n e r  o r  o c c u p a n t  thereof.

(i) W h o  lodges  in any  b u i ld in g ,  s t ru c tu re ,  vehicle , o r  p lace  w he the r  
pub lic  o r  p r iva te ,  w i th o u t  th e  p e rm is s io n  o f  th e  o w n e r  o r  person 
en t i t led  to  th e  possession o r  in  c o n t ro l  thereof.

In  a n y  a c c u s a to ry  p lead ing  c h a rg in g  a v io la t io n  o f  subd iv is ion  (b) o f  
th is  sec tion ,  if th e  d e fe n d a n t  has  b een  o n ce  p rev ious ly  co n v ic ted  o f  a 
v io la t io n  o f  th a t  subdiv ision , th e  p re v io u s  co n v ic t io n  sha ll  be cha rged  
in  th e  a c c u s a to ry  pleading; a n d ,  if  th e  p rev io u s  co n v ic t io n  is fo u n d  to 
be  t ru e  by  th e  ju ry ,  up o n  a j u r y  tria l,  o r  by  th e  c o u r t ,  u p o n  a  co u r t  
t ria l,  o r  is a d m i t te d  by th e  d e fe n d a n t ,  th e  d e f e n d a n t  sha ll  be im pris ­
o n ed  in th e  c o u n ty  ja il  fo r  a  p e r io d  o f  n o t  less th a n  45 d ay s  a n d  shall 
n o t  be elig ib le  for  release u p o n  c o m p le t io n  o f  sen tence ,  o n  parole , o r  
on an y  o th e r  basis un ti l  h e  h as  served  a p e r io d  o f  no t less than  45 
d a y s  in th e  c o u n ty  jail. In  n o  s u c h  case  sha l l  th e  tr ia l  c o u r t  g ran t 
p ro b a t io n  o r  su sp en d  th e  e x e c u t io n  o f  sen ten c e  im p o sed  upon  the 
d e fen d an t .

In  any  a c c u s a to ry  p lead ing  c h a rg in g  a v io la t ion  o f  subd iv is io n  (b) of  
th is  sec tion ,  if th e  d e fe n d a n t  has  been p rev iously  co n v ic ted  two o r  
m o re  t im es  o f  a v iolation  o f  th a t  su bd iv is ion ,  each  such  previous
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con v ic t io n  shpU be ch a rg ed  in  th e  a c c u s a to ry  p lead ing ; an d ,  if two or 
m o re  o f  su ch  prev ious co n v ic t io n s  a r e  fo und  to  be  t ru e  by th e  jury , 
u p o n  a j u r y  tria l,  o r  by th e  c o u r t ,  u p o n  a c o u r t  tr ial,  o r  a re  adm itted  
by th e  d e fen d an t ,  the d e f e n d a n t  sha l l  be im p riso n ed  in the  co u n ty  jail 
fo r a p e r iod  o f  no t  less t h a n  i/0 d ay s  a n d  shall  no t  be eligible for 
re lease u p o n  co m p le t io n  o f  sen ten c e ,  o n  paro le ,  o r  o n  any  o th e r  basis 
un ti l  he  h as  served  a p e r io d  o f  n o t  less th a n  90 d ay s  in th e  coun ty  
jail .  In no  su ch  case shall t h e  t r ia l  c o u r t  g r a n t  p ro b a t io n  o r  suspend 
the ex ecu tio n  o f  sen tence  im p o se d  u p o n  th e  d e fen d an t .
Added Stats 1961 ch 560 § 2 p 1672; Amended Stats 1965 ch 1959 § 1 p 4487; Stats 1967 ch 
1317 § 1 p 3140; Stats 1969 ch 204 § 1 p 488, ch 1319 § 2 p 2657; Stats 1970 ch 26 § ’. p 43. 
effective March 23. 1970; Stats 1971 ch 1581 § 1; Stats 1977 ch 426 § 1.

Amendments:
1965 Amendment: Added the second sentence o f subd (b).
1967 Amendment: Substituted “ influence o f toluene o r any substance defined as a 
poison in Schedule D o f Section 4160 o f the Business and Professions Code, or 
under the influence o f any combination o f any in tox ica ting liquor, drug, toluene 
or any such poison," fo r "combined influence o f in toxica ting liquor and any 
d rug " wherever it appears after " o r any drug, o r the " in subd (f).

1969 Amendment: (1) Deleted the former in troduc to ry clause which read: “ Every 
person who commits any o f the fo llow ing acts shall be gu ilty o f disorderly 
conduct, a misdemeanor:"; (2) deleted " o f the same sex" after "persons" in subd
(b); (3) deleted “ ; o r," after " th e re o f ’ at the end o f subd (g); (4) added " (h ) " at 
the beginning o f the eighth paragraph; (5) substituted " ( i ) "  fo r “ (h )”  at the 
beginning o f the ninth paragraph; and (6) added the last two paragraphs.

1970 Amendment: (1) Added the in troduc to ry clause; (2) deleting "o r " before “ any 
d rug " wherever it appears in subd (f); (3) deleted “ o r the influence o f ’ after "any 
d rug ," wherever it appears in subd C'1; (4) deleted " o r ”  before "any substance" 
wherever it appears in subd (f); (5) c eted “ under the influence o f  before "any 
combination”  wherever it appears in subd (f); (6) substituted " th e " fo r “ such" 
after "a viola tion o f ' in the last two paragraphs; (7) substituted " th e " fo r "such" 
before “ previous" wherever it appears in the next to last paragraph; (8) added "a 
period o f ' wherever it appears in the last two paragraphs; (9) deleted " o r " before 
"on paro le" in the last two paragraphs; (10) substituted "h e " fo r "the defendant" 
after “ basis u n til”  in the last tw o paragraphs; and (11) substituted "the defen­
dant”  fo r “ such person" a ftr , "sentence imposed upon " in the last two para­
graphs.

1971 Amendment: Added subd (fl).
1977 Amend ent: (1) Substituted “ person" fo r “ m an" afte r "reasonable" in , jbd 
(e); and (2) amended subd (i) by (a) adding “ vehicle,“ -( te r "s truc tu re ," in the 
first paragraph; (b) substituting " th a t " fo r " th e " before "subd iv is ion ," and the 
semicolon fo r the comma after " in  the accusatory p lead ing" wherever it appears 
in the second and th ird paragraphs.

Former Section: Former §647, re la ting to vagrants, was enacted 1872, amended by Stats 
1891 ch 117 § 1 p 130, Stats 1903 ch 89 § 1 p 96, Stats 1911 ch 316 § 1 p 508, Stats 1929 ch 
35 § I p 78, Slats 1931 ch 288 § 1 p 696, Stats 1939 ch 1078 § 1 p 3002, Stats 1947 ch 989 
§ 1 p 2255, Stats 1955 ch 169 § 2 p 638, and repealed by Stats 1961 ch 560 § 1 p 1672.

Cross Refetences:
Taking female fo r purpose o f prostitu tion : § 266e.
Selling female fo r immoral purposes: § 266f.
P imping: § 266h.
Pandering: § 266i.
Abduction o f female fo r prostitu tion: § 267.
Registration o f persons convicted o f vio la ting subd (a) or (d) o f this section: § 290.
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(2) A n y  film  intended solely fo r  use by an employer fo r tlie  ins truc tion 
o f his employees.

History: L. 1977, ch. 93, § 11. the application nf any provision to any
person or circumstance is held invalid, the 

Separability Clause. remainder i f  this act shall not be affected
Section 12 of Laws 1977, ch. 93 pro- thereby."

vided: " I f  any provision of this act or

(b) He enters or 
of engaging in  sexual a 

(2) P a tron iz ing  a

76-10-1301 CRIMINAL CODE

P a r t 13 

P ro s titu t io n

76-10-1301. Defin itions.— For purposes o f th is p a r t :
(1) “ Sexual a c tiv ity "  means in te rcourse o r any sexual act in vo lv ing  

the genita ls o f one person and the mouth or anus o f another person, re- 
gurdless o f the sex o f e ither p a rtic ip a n t.

(2) “ House o f p ros titu tion" means a place '"here p ro s titu tio n  o r p ro­
motion o f iro s t iu it io n  is re g u la r ly  ca rried on by one o r more persons 
under the con tro l, management., or supe rv is ion o f another.

(3) “ In  nate" means a person who engages in p ro s titu tio n  in  o r through 
the agency ol a house of p ros titu tio n .

(4) “ Pu d ie place”  means any place to which the pub lic o r any sub­
s tan tia l group the reo f has access.

History: C. 1953, 70-10-130!, enacted by Collateral References.
L. 1973, ch. 190. § 70-10-1301. Prostitution© ^.

73 O.J.S. Prostitution § 1.
03 Am. Jur. 2d 304, Prostitution § 1.

76-10-1302. P ros titu tion .— (1) A  person is g u ilty  o f p ro s titu tio n  when:
(a) He engages or offi^s or agrees to engage in  any sexual a c tiv ity  

w ith  another person fo r a fee , o r
(b) Is an inmate o f a house o f p ro s titu tio n  ; or
(c) Lo ite rs in  or w ith in  v iew o f any pub lic place fo r the purpose of

being hired to engage in  sexual a c t iv ity .
(2) P ro s titu tio n  is a class B m isdemeanor, prov ided th a t any person 

who is tw ice convicted under th is section sha ll be g u ilty  o f a class A  mis­
demeanor.

History: C. 1953, 76-10-1302, enacted by 24 Am, Jur. 2d 81, Disorderly Houses 
L. 1973, ch. 196, § 76-10-1302. §1.

Collateral References. Disorderly character of house as af-
Disordcrly IIouse©=2. fcctod by the number of females who
27 C.J.S. Disorderly Houses § 1. reside therein or resort thereto for im­

moral purposes, 12 A. L. R. 529.

_76-10-1303. P.et.rrmizimr a p ros titu te . —  (1) A person i j  g u ilty  of
pa tron iz ing a p ros titu te  when :

(a) He pays o r offers or agrees to pay aim .her person a fee fo r the  
purpose of engaging in an act of sexua l a c tiv ity  . o r

282

76-10-1304. A id ing 
p ro s titu tio n  i f  he:

(a) S o lic its  a per
(b) P rocures o r s
(c) Leases o r otb 

o r in association w ith  
tio n  n f p ro s t itu t io n ; o

(d) S o lic its , rcee 
o f the acts p roh ib ited

(2) A id in g  prost 
second conv ic tio n  urn

History: C. 1953, 7G-1C 
L. 1973, ch. 196, §76-10-' 
32, § 29.

Compiler's Notes.
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(b) He enters or remains in  a house of p ro s titu tio n  fo r the purpose 
of engaging in  sexual a c tiv ity .

(2) Pa tron iz ing a p ros titu te  is a class C misdemeanor.
Collateral References.

ProstitutionC=l.
73 C.J.S. Prostitution § 4.
G3 Am, Jur. 2d 360, Prostitution §2.

History: C. 1053, 70-10-1303. onacted by 
L, 1973, ch. 196, § 76-10-1303.

76-10-1304. A id in g  p ro s titu tio n .— (1) A  person is g u ilty  o f a id ing 
p ro s titu tio n  i f  lie :

(a) Solic its a person to patron ize a p ro s titu te ; or
(b) Procures or a ttem pts to procure a p ros titu te  fo r a p a tro n ; or
(c) Lenses o r otherw ise perm its a place contro lled by the actor, alone 

o r in association w ith  another, to be used fo r p ros titu tio n  or the promo­
tion o f p ro s titu tio n ; or

(d) Solic its, receives, o r agrees to receive any benefit fo r do ing any 
o f the acts proh ib ited by th is subsection.

(2) A id in g  p ros titu tio n  is a class B misdemeanor, provided tha t a 
second conv ic tion under th is  section shall be a class A misdemeanor.

Husband and wife, competency as w it­
ness against each other, 77-44-4.

Collateral References,

ProstitutionC=)l.
73 C.J.S. Prostitution § 7.
03 Am. Jur. 2d 372, Prostitution § S.

History: C. 1953, 76-10-1301, enacted by 
L. 1973, cb. 196, §76-10-1301; L. 197-4, ch. 
32, § 29.

Compiler’s Notes,
The 1974 amendment deleted former 

subd. ( l ) ( a )  which read: “Owns, controls, 
manages, supervises, or otherwise keeps, 
alone or ’a nssor.in’ ion with another, a 
house of prostitution or a prostitution busi­
ness; or” ; redesignated former stihds, ( 1 ) 
(b) to ( 1 ) (d) as vO (a) to ( l ) ( d ) ;  and 
made minor changes in phraseology nnd 
punctuation.

Cross-References.
Coriohoratioi. necessary, 77-31 14.

Cot -titutionality and .instruction of 
pandering act3, 74 A. L. It. 311.

Law Reviews.
Slate Preemption and the Exercise of 

Municipal General Welfare Powers: A 
Oitv's Anti-Prostitution Ordinance, 1968 
Utah L. Rev. 419.

DECISIONS UNDER FORMER LA W

Construction.

Crime of pandering was completo when 
pcrnon encouraged female person to be­
come prostitute; success was not neces­
sary component of crime. Stato v. Gates, 
113 U. 182, 221 P. 2d 878.

Corroboration.

Under former Penal Code prohibition el 
pandering, woman could not be accomplice 
hut only victim, but under 77-31-14, testi­
mony of prosecutrix must have been cor­
roborated. Stnto v. Smith, 2 U. (2d) 358, 
274 P. 2d 24G.

Testimony of nnothcr prostituto that 
she overheard conversation between de­
fendant and prosecutrix, meaning of which 
was to induco prosecutrix to prostitution,

was sufficient corroboration of prosecu­
trix’ testimony to sustain conviction for 
pandering. State v. Woodall, 6 U. (2d) 8, 
305 P. 2d 473.

Entrapment.

Prosccutton for pandering was improp­
er, where city drtoctivo deliberately 
planned and induoed commission of of­
fense which otherwise would no' bare 
been committed by nnvonc. State v. Me- 
Cornish, 59 U. 58, 201 P. 637.

Information.
Prior to 103." amendments to Codo of 

Criminal Procedure, information for 
pandering was not sufficient which merely 
charged offense in language of statute;



PUNISHMENTS iG-3-204

Prisoners not to bo treated with un­
necessary rigor, Const. Art. I, §9.

Witnesses in prison, Rules of Civil Pro­
cedure, Rule 45 (b).

Collateral References.
Criminal LnwC=>120S(G).
24B C.J.S. Criminal Law § 1985.

21 Ain. Jur. 2d 551, Criminal Law § 590.

Absence of accused at return of verdict 
in felony case, 23 A. L. R. 2d 450.

Validity, under indeterminate sentence 
law, of sentence fixing identical minimum 
and maximum terms of imprisonment, 29 
A. L. R. 2d 1344.

DECISIONS UNDER FORMER LAW

Consequences of felony conviction.
Under former 76-1-36, which suspended 

civil rights and forfeited private trusts 
and public offices following conviction, no 
consequences followed u conviction of a 
felonv except those declared thereby. 
I’eopie v. Flynn, 7 U. 378, 26 P. 1114.

Under former 76-1-36, justice of the 
peace heid a "public office” and upon sen­
tence for felony automatically forfeited 
his office; whether innocent or guilty of a 
felony and whether the conviction were 
later reversed, policy of law was to forbid 
continuance in office by one convicted and 
sentenced for a felony; forfeiture was not 
part of judgment or punishment and stay 
of execution did not stay the forfeiture. 
State v. Burke, 101 U. 48, 117 P. 2d 454.

Imprisonment In state prison.
Former Penal Code defined “ felony” as 

an oflenso punishable by death or im­
prisonment in state prison without regard 
to whether the offonso was otherwise char­
acterized as a felony. United States v. 
Jones, 5 U. 552, 18 P. 233.

Prior to the 1973 Cede, making, drawing, 
uttering and delivering check with intent 
to defraud third party was punishable by 
imprisonment in stato prison, and there­
fore was a felony. State v. Scott, 105 U. 
31, 110 P. 2d 929.

Indeterminate sentence.
Under former statute prescribing pen­

alty for murder, a sentence “ for nn indeter­

minate term between ten years no ! life,” 
upon conviction for second degree murder 
was fatally defective; court had to impose 
a fixed aad definite term of iuipri.oument 
within prescribed limits. I.oe I.itn v. Davis, 
75 U. 245, 234 P. 323, 76 A. L. It. 4G0.

Onc-ycar sentence.
Whore imprisonment not exceeding one 

year was statutory penalty for man­
slaughter, defendant's sonic.,ee nf “ not ex­
ceeding one year” was a lawfully wor 'ed 
sentence of one year, which could be com­
muted by board of pardons at any time. 
State v. Empty, G5 U. C'!9, 239 T. 25, 44 
A. L. It. 558.

Trial while In penitentiary.
Prior to the 1973 Code, a convict could 

be tried and sentenced for criminal offense 
committed in trying to escape from state 
prison, though trial and sentence were had 
before term of imprisonment had expired; 
person attained for one felony could he 
prosecuted criminally fur another. People 
v. Flynn, 7 U. 378, 20 P. 1114

Voluntary manslaughter.
Prior to 1973 Code, ten-year sentence 

for manslaughter was erroneous but 
not invalid in view of former statute 
which provided that i f  person should be 
sentenced fa r definite term, sentence 
should not be void. State v. Gardner. 62 
U. 02, 217 P. 976

7 6 -3 -2 0 4 . Misdemeanor convic tion— Term  o f im prisonment.— A p e r s o n  
who lias been convicted o f a misdemeanor may be. sentenced to  im p rison­
ment as fo llow s :

(1) In  the case o f a class A  misdemeanor, fo r a term no t exceeding 
one y e a . ;

(2) I I  the case o f a class B misdemeanor, fo r a term  no t exceeding 
six m on th ,;

( 3 )  In  the case o f a class C  misdemeanor, fo r a term no t exceeding 
n ine ty days.

History: O. 1063, 76-3-201, enacted by Collateral References.
L. 1073, ch. 109. §76-3-204. Criminal Law<S=>1208(l).

24B C.J.S. Criminal Law § 19S0.
21 Am. Jur. 2d 551, Criminal Law § 59b.
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9A.88.010. Public indecency

Notes of Decisions
In a criminal prosecution under 18 

U.S.C.A. § 1461, which prohibits the 
mailing of obscene materials, sensitive 
persons are included as part of the rele­
vant "community" by whose standards 
obscenity is to be judged, for purposes 
of the First Amendment obscenity test 
applicable prior to the Miller decision. 
Pinkus v. United States (1978) 436 U.S. 
412, 56 L.Ed.2d 293, 98 S.CL 1808

State's application of forr ■’. xi- 
mum 20-year sentence for indei 
sure, after such offense had . . re­
duced from felony to misdemeanor sub­
sequent to petitioner’s acquittal on inde­
cent exposure charge due to insanity, so 
as to require his continued confinement 
in mental institution did not violate 
Eighth Amendment or state constitution. 
Matter of Big Cy Kolocotronis (1983) 99 
Wash.2d 147, 660 P.2d 731.

State’s application of the former maxi­
mum sentence for indecent exposure, af­
ter such offense had been reduced from 
felony to misdemeanor subsequent to pe­
titioner's acquittal on indecent exposure 
charge due to insanity, so as to require 
his continued confinement in mental in­
stitution did not deny petitioner equal 
protection, in view of fact that such pro­
cedures were justified by state's interest 
in providing treatment to the mentally ill 
and in protecting the public from dan­
gerous individuals. Matter of Big Cy 
Kolocotronis (1983) 99 Wash.2d 147, GGO 
P.2d 731.

State's application of the former maxi­
mum sentence lor indecent exposure, af­
ter such offense had been reduced from 
felony to misdemeanor subsequent to pe- 
titi ler's acquittal on indecent exposure 
charge due to insanity, so as to require 
his continued confinement in mental in­
stitution was not a denial of procedural 
due process, in view of fact that the 
procedures contained in statutory provi­
sions relating to the criminally insane 
included the full panoply of protections 
required by due process and petitioner

had taken advantage of them. Matter 
of Big Cy Kolocotronis (1983) 99 
Wash.2d 147, 660 P.2d 731.

State's application of the former maxi­
mum sentence for indecent exposure, af­
ter such offense had been reduced from 
felony to misdemeanor subsequent to pe­
titioner’s acquittal on indecent exposure 
charge due to insanity, so as to require 
his continued confinement in mental in­
stitution did not deny petitioner substan­
tive due process, in view of fact that his 
continued confinement was based on his 
continued dangerousness, as established 
by recent violent acts. Matter of Big Cy 
Kolocotronis (1983) 99 Wash.2d 147, 660 
P.2d 731.

Section 9A.04.010, which stated in ef­
fect that statutory provisions relating to 
criminally insane were to apply to per­
sons committed under prior law as being 
criminally insane and to any proceedings 
then pending or thereafter commenced 
unless it would not be in interest of 
justice or would be infeasible, did not 
indicate an intent that new maximum 
sentence, which went into effect when 
offense of public exposure was reduced 
from felony to misdemeanor, was to be 
retroactively applied in determining 
maximum period of commitment of per­
son acquitted of such offense due to 
insanity; even if statute would have 
been applicable to his case, it would have 
been infeasible to require reevaluation 
of case under the new statutes. Matter 
of Big Cy Kolocotronis (1983) 99 
Wash.2d 147, 660 P.2d 731.

Proof was insufficient to sustain con­
viction for public indecency when de­
fendant lured two boys into the upstairs 
area of his garage and masturbated in 
front of them. State v. Sayler (1983) 36 
Wash.App. 230, 67C P.2d 870.

Conduct forbidden by public indecency 
statute is "public conduct” and public, in 
that context, must refer to place. State 
v. Sayler (1983) 36 Wash.App. 230, 673 
P.2d 870.

9A.88.020. Recodified as § 9A.41.1I0

9A.88.030. Prostitu' on

(1) A person is guilty o f prostitution if such person engages or agrees or 
offers to engage in sexual conduct with another person in return fo r a fee.
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(2) For purposes o f this section, "sexual conduct" means "sexual inter­
course" as defined in RCW  9A.44.010(1) or "sexual contact" as defined in 
R C W  9A.44.100(2).

(3) Prostitution is a misdemeanor.

Amended by Laws 1979, Ex.Scss., ch. 244, § 15, eff. July 1, 1979.

Effective date— Laws 1979, Ex.Sees., 
ch. 244: See § 9A.44.902.

Law Review Commentaries

Void-for-vagueness issue: judicial re­
sponse 56 Wash.L.Rev. 131 (1980-81).

Notes of Decisions

Heterosexual genital intercourse was 
hard core of conduct within the phrase 
"sexual conduct," and thus statute pro­
viding that person was guilty of prosti­
tution if such person engaged or agreed 
or offered to engage in sexual conduct 
with another person in return for fee 
was not unconstitutionally vague. State 
v. Zuanich (1979) 92 Wash.2d 61, 593 
P.2d 1314.

Where defendant accepted police offi­
cer's offer for a "date" for a "fee" of 
$60, and where, according to the officer, 
the term "date" in "street language” 
refers to an act of prostitution, the con­
duct of defendant fell squarely within 
the proscription of prostitution ordi­
nance and analogous state prostitution 
statute. City of Yakima v. Emmons 
(1980) 25 Wash.App. 798, 609 P.2d 973.

While defendant argued that prostitu­
tion ordinance was so broad it could well 
be applied to a legitimate escort service 
or teenagers on a date, neither of these 
situations involves a specific agreement 
to engage in sexual intercourse in return 
for a fee, and in the absence of such a 
commercial arrangement, there is no vio­
lation of the ordinance. City of Yakima 
v. Emmons (1980) 25 Wash.App. 798, 609 
P.2d 973.

Mere act of offering to engage in sex­
ual intercourse for a consideration is a 
violation of the law; no overt act is 
required to complete the offense. City 
of Yakima v. Emmons (1980) 25 Wash. 
App. 798, 60!) P.2d 973.

Prostitution ordinance, making it "un­
lawful for any person to engage in or 
offer or agree to engage in sexual con­
duct with another person in return for n 
fee," was not unconstitutionally vague, 
since there is i hard core of conduct—

heterosexual genital intercourse— which 
saves it from the infirmity of vagueness; 
nor was the ordinance unconstitutionally 
overboard, despite defendant's claim 
that it might infringe on First Amend­
ment rights. City of Yakima v. Emmons 
(1980) 25 Wash.App. 798, 609 P.2d 973.

Speech directed toward persuading 
someone to enter into an illegal arrange­
ment, i.e., prostitution, does not involve 
constitutionally protected speech City 
of Yakima v. Emmons (1980) 25 Wash. 
App. 798, 609 P.2d 973.

There is nothing objectionable in mak­
ing it a crime to agree to engage in act 
of sexual conduct even though one of 
parties may be physically incapable or 
mentally indisposed to fulfill the agree­
ment. City of Yakima v. Esqueda (1980) 
26 Wash.App. 347, 612 P.2d 821.

Where defendant, an avowed trans­
sexual, had commercial purpose in 
agreeing to meet undercover agent after 
work and to engage in "sex" for $150 in 
that defendant's remuneration from 
cocktail lounge for evening depended 
solely upon his selling drinks to custom­
ers such as agent, immunity would not 
extend to male defendant from prosecu­
tion for agreeing to commit act of prosti­
tution simply because he was unable to 
fulfill the agreement. City of Yakima v. 
Esqueda (1980) 26 Wash.App. 347, 612 
P.2d 821.

Ordinance proscribing agreeing to en­
gage in prostitution should apply equally 
to men as well as women. City of Yaki­
ma v. Esqueda (1980) 26 Wash.App. 347, 
612 P.2d 821.

Since state's use of defendant’s prior 
prostitution convictions to prove her in­
tent to commit prostitution loitering for 
which she was charged was collateral, 
state had no burden of proving that her 
prior convictions were constitutionally 
valid. State v. Brown (1981) 30 Wash. 
App. 344, 633 P.2d 1351.

In prosecution for prostitution loiter­
ing under city ordinance, evidence was 
sufficient to support conviction. State 
v. Brown (1981) 30 Wash.App. 344, 633 
P.2d 1351.310

Evidence of a prior prostitution convic- VJW (1984) 37 V
tion is a circumstance which may tend to 1068.
prove purpose or intent in a prostitution Municipal ordi
loitering case. State v. Brown (1981) 30 tution loitering '
Wash.App. 344, 633 P.2d 1351. process as imprc

This section governing promotion of proof to defenc
prostitution proscribes eng .ging in con- require defenda:
duct designed to aid act of prostitution, presence or stat
that Ls, sexual conduct with another in hence, did not c
return for a fee, whereas child pomogra- shift burden U
phy statute (§ 9.68A.010 ?t seq.) is de- VJW (1984) 37 \
signed to prevent photographing or dis- 1068.
playing t—ually explicit conduct by mi- Municipal ord
nors, a i.l either statute is "general" jn repeatedly sb
statute; therefore, prosecutor did not stop motor vehii
abuse her discretion in charging defend- waiving of arm
ant with promoting prostitution in first gesture to be cc
degree, which was warranted by avail- whether a perso
able evidence. State v. Shuck (1983) 34 citing, inducing,
Wash.App. 456, 661 P.2d 1020. another to comi

Municipal ordinance making a person unconstitutional
iroilty of prostitution loitering if he or that it specifica!
sh . remained in a public place and intcn- done with intei
tionally solicited, induced, enticed, or prostitution and
procured another to commit prostitution what conduct u
was not unconstitutional on its face for VJW (1984) 37 ’
overbreadth or vagueness. Stale v. 1068.

9A.88.060. P romoting prostitu tion— Defin itions
Notes of Decisions

Words "agreement or understanding" 
in this section defining when person 
profits from prostitution were not open 
to attack as being unconstitutionally 
vague. State v. Yancy (1979) 92 
Wash.2d 153. 594 P.2d 1342.

Section 9A.88.070 providing punish­
ment for offense of promoting prostitu­
tion was not overbroad as infringing 
upon Firs. Amendment freedoms. State 
v. Yancy (1979) 92 Wash.2d 153, 594 
P.2d 1342.

Section 9A.88.070 providing punish­
ment for promotion of prostitution was 
not aimed only at large commercial en­
terprises but was applicable to defend­
ant, an assertedly amateur promoter. 
State v. Yancy (1979) 92 Wash.2d 153, 
594 P.2d 1342.

Speech toward the persuasion of an­
other to enter into an illegal arrange­
ment does not enjoy constitutional pro­
tection. State v. Cann (1979) 92 
Wash.2d 193, 595 P.2d 912.

Clause defining term "advances pros­
titution," within this section proscribing 
conduct promoting prostitution, is not

unconstitutional 
(1979) 92 Was!

This section v 
son advances pr 
in any other c: 
tute, aid, or fa 
prise of prostiti 
fers or invitat 
signed to initial 
State v. Cann (1 
P.2d 912.

Under this 
person advano 
gages in any o 
tute, aid, or f; 
prise of prostit 
the conduct an 
agreement wl 
within the slat 
ute covers m< 
prostitution. 
Wash.2d 193,!

Since this sc 
prostitution" 
tive means of 
prosecutor shi 
with particul: 
(1979) 23 Was
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PUBLIC INDECENCY 9 A . 8 8 . 0 6 0

State v T huna (1910) 59 W n  689, 
109 P 331, 111 P 70S. 140 A m  St 
Rep 902.

Law gives to woman w ho car­
ries on indiscrim inate illic it sexual 
relations w ith  men designation of 
common prostitute, and w hether 
she is s u .;. at any given tim e de­
pends on course of her conduct. 
Stale v Chcmeres (1944)'20 W n  2d 
712, 147 P2d 815.

In prosecution of female "for 
purpose of prostitution or sexual 
intercourse," evidence that third 
person had sexual intercourse w ith 
female subsequent to her abduc­
tion. together w ith evidence of de­
fendant’s acquiescence and appar­
ent consent to such conduct, is rel­
evant to issue of defendant’s pur­
pose or motive for the abduction. 
State v Hum burgs (1970) 3 W n 
App 31,472 P2d 410.

9 A . 8 8 . 0 5 0  P ro s titu tio n —S ex  of parties  im m ateria l— No de­
fense. In any  p rosecution  for p rostitu tion , the  sex of th e  two 
parties  o r p rospective p a rtie s  to the sexual conduct engaged in, 
contem plated , o r  solicited  is im m ateria l, and it is .'o  defense 
th a t:

(1) Such persons w ere of the sam e sex; or

(2) T he person w ho received, agreed  to receive, o r  solicited a 
fee w as a m ale and the  person who paid o r agreed o r offered to 
pay such fee w as fem ale.

\

L E G IS L A T IV E  H IS T O R Y

Enacted Laws 1st E x Sess 1975 ch 2G0 5 9A.88.050.

X  C O L L A T E R A L  R E F E R E N C E S

:i;- 63 A m  Jur 2d Prostitution § 1 .

N O T E S  O F  D E C IS IO N St
Term  "every person” in statute State v K elly (1918) 102 W n 265, 

includes females as well as males. 172 P 1175.a •

1

£'■ 9 A . 8 8 . 0 6 Q  P rom oting  p ro stitu tio n — D efinitions. T he fol- 
£■ lowing defin itions a re  applicable in RCW 9A.S8.070 th rough  9A.- 
£  88.090:

(1) “ A dvances p ro s titu tio n .” A person "advances p ro s titu ­
te' tion" if, ac tin g  o th e r th an  as a p ro s titu te  o r as a custom er 
?- thereof, he causes o r aids a person to com m it o r engage in pros- 

titu tion, p rocures o r  solicits  custom ers for p ro stitu tio n , provides 
Persons o r prem ises fo r p ro s titu tio n  purposes, operates o r assis ts  
:n the o peration  of a house of p rostitu tion  o r a p ro stitu tio n  en- 

H  terprise, o r engages in any o th e r conduct designed to in stitu te , 
fit a *d, o r fac ilita te  an ac t o r en te rp rise  of p rostitu tion ,

I  457
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S':

U.S.— 18 U.S.C.A. }  2252.
Utah—U.C. A.1953, 76-10-1206.5(3). 
Va.—Code 1950, § 18.2-374.1.

9.68A.060

W.Va.—Code, G1-8G-3.
Wis.— W.S A. 940.203(4).
Wyo.—W.S.1977, § 14-3-102.

CRIMES A N D  PUNISHMENTS

9.68A.070. Possession o f depictions o f m inor engaged in sexually ex­
p lic it conduct

(1) A person who knowingly possesses visual or printed matter depicting 
a minor engaged in sexually explicit conduct is gu ilty o f a gross misde­
meanor.

(2) As used in this section, "minor" means a person under sixteen years 
o f age.
Added by Laws 1984, ch. 262, § 6.

9.68A.080. Processors o f depictions o f m ino r engaged in sexually ex­
p lic it conduct— Report required

(1) A person who, in the course o f processing or producing visual or 
printed matter either privately or commercially, has reasonable cause to 
believe that the visual or printed matter submitted fo r processing or 
producing depicts a minor engaged in sexually explicit conduct shall 
immediately report such incident, or cause a report to be made, to tl e 
proper law enforcement agency. Persons fa iling to do so are gu ilty o f a 
gross misdemeanor.

(2) As used in this section, "minor”  means a person under sixteen years 
o f age.
Added by Laws 1984, ch. 262, § 7.

9.68A.090. Communication w ith m ino r fo r immoral purposes
(1) A  person who communicates w ith a minor fo r immoral purposes is 

gu ilty o f a gross misdemeanor, unless tha t person has previously been 
convicted o f a felony sexual offense under chapter 9.68A, 9A.44, o r 9A.64 
RCW or o f any other felony sexual offense in this or any other state, in 
which case the person is guilty o f a class C felony punishable under 
chapter 9A.20 RCW.

(2) As used in this section, "minor" means a person under sixteen years 
o f age.
Added by LawB 1984, ch. 262, § 8.

9.68A.100. Patron izing juven ile prostitute
(1) A person is gu ilty o f patronizing a juvenile prostitute i f  tha t person 

engages or agrees or offers to engage in sexual conduct w ith a minor in 
return fo r a fee, and is gu ilty o f a class C felony punishable under chapter 
9A.20 RCW.

(2) As used in this section, "minor" means a person under eighteen years 
o f age.
Added by Laws 1984, ch. 262, § 9.

9.68A., iU. Certain defenses barred, perm itted
(’ ; In a prosecution under RCW 9.68A.040, it is not a defense that the 

defendant was involved in activities o f law enforcement and prosecution 
agencies in the investigation and prosecution o f criminal offenses. Law'

104
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enforcement and prosecution agencies shall not employ r 
investigation o f a violation of P.'JVf 9.6SA.090 or 9.G8A. 
does not apply to individual case treatment in a recognij 
or individual case treatment by a psychiatrist or ps} 
under T itle 18 RCW, or to law ful conduct between spot

(2) In a prosecution under RCW 9.G8A.050, 9.68A.1 
9.68A.080, i t  is not a defense that the defendant did nc 
the child depicted in the visual or printed matter: Pro 
defense, which the defendant must prove by a prej 
evidence, that at the time of the offense the defei 
possession o f any facts on the basis o f which he or she 
have known tha t the person depicted was a minor.

(3) In a prosecution under RCW 9.G8A.040 or 9.68 
defense that the defendant did not know the alleged vie 
ed, That it is a defense, which the defendant must pro’ 
ance o f the evidence, that a t the time of the offe r 
reasonably believed the alleged victim to be at least eig 
based on declarations by the alleged victim.

(4) In a prosecution under RCW 9.G8A.050, 9.G8A.060 
pot a defense that the defendant did not know the al 
Provided, That it is a defense, which the defendant 
preponderance o f the evidence, that at the time of the a 
ant reasonably believed the alleged victim to be at lea 
age based on declarations by the alleged victim.
. (5) In a prosecution under RCW 9.68A.050, 9.68A.06( 
state is not required to establish the identity o f the alt 
Added by Lswb 1984, ch. 262, § 10. 

c
Source:

Laws 1980, ch. 53. §§ 2, 3.
Former §§ 9.68A.020, 9.6SA.030.

9.68A.120. Seizure and fo rfe itu re o f property 
The fo llow ing are subject to seizure and forfeiture:
(1) A ll visual or printed matter that depicts a minor < 

explicit conduct.
(2) A ll raw materials, equipment, and other tangible f 

any kind used or intended to be used to manufacture o’ 
or printed matter that depicts a minor engaged in sexu: 
and all conveyances, including aircraft, vehicles, or ves.< 
intended fo r use to transport, or in any manner to facil 
tion of, visual or printed matter in violation of 
9.68A.060, but:

(a) No conveyance used by any person as a com 
transaction o f business as a common carrier is subject 
this section unless it appears that the owner or other 
the conveyance is a consenting party or privy to a vioh

(b) No property is subject to forfe iture under this s 
any act or omission established by the owner o f the pr 
committed or omitted w ithout the owner's knowledge

105
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9.92.010 CRIMES ANI) PUNISHMENTS

9.92.010. Punishment of felony ’"hen not fixed by statute

Every person convicted of a felony for which no punishment is specially 
prescribed by any statutory provision in force at the time of conviction and 
sentence, shall be punished by confinement or fine which shall not exceed 
confinement in a state correctional institution for a term of ten years, or by 
a fine in an amount fixed by the court of not more than twenty thousand 
dollars, or by both such confinement and fine.
Amended by laws 1982, 1st Ex.Sess., ch. 47 § 5.

Severability— Laws 1982, 1 st Ex. 
Sess., ch, 47: See Historical Note follow­
ing § 9.41.190.

United States Supreme Cour*
Lesser sentence upon plea of guilty 

con .lutionally permissible, see Corbitt 
v. New Jersey (1978) 99 S.Ct. 492. 439 
U.S. 212, 58 L.Ed.2d 406.

Notes of Decisions 

When a sentence has been imposed for 
which there is no authority in law trial 
court has the power and the duty to 
correct the erroneous sentence, when 
the error is discovered. Petition of 
Carle (1980) 93 Wash.2d 31, 604 P.2d 
1293.

Proper penalty under § 72.65.070, 
making it a crime to willfully fail to 
return to work release program, would 
be that provided by this section, applica­
ble when specific penalty provision is

absent State v. Danforth (1982) 97 
Wash.2d 255, 643 P.2d 882.

Trial court acts in excess of its juris­
diction if it imposes a sentence contrary 
to law, and such an issue relating to the 
trial court’s jurisdiction may be raised 
for the first time on appeal. State v. 
Silvemail (1980) 25 Wash.App. 185, 605 
P.2d 1279, certiorari denied 449 U.S. 843, 
66 L.Ed.2d 51, 101 S.Ct. 124, rehearing 
denied 449 U.S. 1026, 66 L.Ed.2d 488. 
10 1 S.Ct. 596.

Prisoner has no substantive right to 
sentence of shorter duration than maxi­
mum allowed by statute. Matter of 
Bonds (1980) 26 Wash.App. 526, 613 P.2d 
1196.

Legislature may provide for civil and 
criminal penalties in the same act with 
out converting a civil proceeding there­
under into a criminal or penal one. Zah- 
radnik v. State, Dept, of Licensing (1982) 
31 Wash.App. 771, 644 P.2d 742.

9.92.020. Punishment of gToas misdemeanor when not fixed by statute

Every person convicted of a gross misdemeanor for which no punishment 
is prescribed in any statute in force at the time of conviction and sentence, 
shall be punished by imprisonment in the county jail for a maximum term 
fixed by the court of not more than one year, or by a fine in an amount 
fixed by the court of not more than five thousand dollars, or by both such 
imprisonment and fine.
Amended by Laws 1982, 1 st Ex.Sess., ch. 47, § 6.

Severability— Laws 1982, 1st Ex.
Sess., ch. 47: See Historical Note follow­
ing § 9.41.190.

9.92.030. Punishment of misdemeanor when not fixed by statute
Every person convicted of a misdemeanor for which no punishment is 

prescribed by any statute in force at the time of conviction and sentence 
shall be punished by imprisonment in the county jail for a maximum term 
fixed by the court of not more than ninety days, or by a fine in an amount 
fixed by the court of not more than one thousand dollars or both such 
imprisonment and fine.
Amended by 1-iws 1982, 1st Ex.Sess., ch. 47, § 7.

124
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joStyerabilily— Laws 1982, 1st Ex. 
§«•., ch. 47: See Historical Note follow­
ing § 9.41.190.

CRIMES A N D  PUNISHMENTS

9.92.050.
••c.

C o m m itm e n t  to  s t a te  r e f o r m a to r y  

A p p l ic a t io n

This section is inapplicable to felonies committ 
Ju ly  1, J W - See § 9.92.900.

9.92.060. S u s p e n d in g  s e n te n c e s

Whenever any person shall be convicted o f any crii
burglary in the first degree, arson in the first degrc
knowledge o f a female child under the age of ten years
may in its discretion, at the time of imposing sentence
direct that such sentence be stayed and suspended until
by such court, and that the sentenced person be placed i
i  parole or peace officer during the term of such sus'

arm s as the court may determine: Provided, That
suspension of sentence, the court shall require the payr
assessment required by RCW  7.68.035* Provided ].
condition .to suspension o f sentence, the court may re>
person tu make such monetary payments, on such terms
appropriate under the circumstances, as are necessary
any order o f the court for the payment of fam ily su
restitution to any person or persons who may have suffi
by reason o f the commission of the crime in question or
pleads guilty to a lesser offense or fewer offenses ai
Tosecutor’s recommendation that the offender be reqt
.on to a victim ’o f an offense or offerses which <

pursuant to a plea agreement, (3) to pay any fine
suspended and the court or other costs incurred in the
case, including reimbursement of the state for costs of <
to this state by extradition was required, and (4) to coi
or interlocal drug fund. In no case shall a sentence 1
the provisions of this section unless the person if  sente
in a penal institution be placed under the charge o f a p
a duly-appointed and acting officer o f the institution to
sentenced: Provided, T hat persons convicted in justice
under supervision o f a probation officer employed for
board of county commissioners of the county wherein
If  restitution to the victim has been ordered under s'
section, the officer supervising the probationer shall
effort to ascertain whether restitution has been in:
resutution has not been made, the officer shall infer
that violation of the terms o f the suspended sentence
months prior to the termination of the suspended sen

Ahicnded by Ijw s  1979, ch. 29, § 1 , eff. June 7, 1979; Laws 1
5 4. eff. Jan. 1. 1983; Laws 1982, 1st Ex.Sess., ch. 47. § 8.
»

A p p lic a t io n

This section is inapplicable to felonies co.nmi 
. Ju ly  I. 19Si. See § 9.92.900. 125



U K IM K S  a n d  P U N IS H-T «, ^

J n is h m e n t  o f  fe lo n y  w h e n  n o t  fix ed  hy  s t a tu t e

<nt convicted of a felony for which no punishment is special  ̂
• any statutory provision in force at the time of conviction aaj 
i! be punished by confinement or fine which shall not oxce  ̂
a a slate correctional institution for a term of ten years, or bj 
mount fixed hy the court of not more than twenty thousand 
both such confinement and fine. !ji}

«ws 1982. 1st Ex.Sess., ch I", 5 5.

$absent. State v, Danforth (1982) 91 
Wash.2d 255. 643 P.2d 882.

Trial court acts in excess of its ju$. 
diction if it imposes a sentence contrthr 
to law, and such an issue relating to 
trial court’s jurisdiction may he raised 
for the first time on appeal. Stated 
Silvemail (1980) 25 Wash.App. 185, 605 
P.2d 1279, certiorari denied 449 U.S. 843,- 
66 L.Ed.2d 51, 101 S.Ct. 124, rehearing, 
denied 449 U.S. 1026, 66 L.Ed.2d 4“ ' 
101 S.Ct. 596.

Prisoner has no substantive right1'" 
sentence of shorter duration than mi.... 
mum al'.jwed by statute. Matter of 
Bonds (1980) 26 Wash.App. 526, 613 P.2<L 
1196.

-Law* 1982, 1 st Ex. 
•• H istorical Note follow-

Jpreme Court 

•e ul>on plea of guilty 
•ermissible, see Corbitt 
W 8) 99 S.Ct. 492, 439 
!.2d 4 G6.

•f Dccitionn

- has been imposed for 
authority in law trial 

wer and the duty to 
eous sentence, when 
overed. Petition of 
/ash^d 31, co4 P.2d

under 5 72.65,070,
to willfully fail to 

ase program, would 
this section, applies- 

penalty provision is

r.

Legislature may provide for civil aniE 
criminal penalties in the same act with** 
out converting a civil proceeding thcrfrj 
under into a criminal or penal one. ZahO 
radnik v. State, Dept, of Licensing (1982)-; 
31 Wash.App. 771, 644 P.2d 742. ,

i.
ment of gross misdemeanor when not fixeJ by statute"

nvicted of a gross misdemeanor for which no punishment) 
y statute in force at the time of conviction and sentence,"t 
by imprisonment in the county jail for a maximum term.." 
of not more than one year, or by a fine in an amount1
of not more than five thousand dollars, or by both such;
fine. ;
52, 1st Ex.Sess., ch. 47, § 6.

1982, 1st Ex. 
orical Note follow-

•n t o f  m is d e m e a n o r  w h e n  n o t  f ix e d  by  s t a tu t e

victed of a misderheanor for which no punishment is 
atute in force at the time of conviction and sentence, 
imprisonment in the county jail for a maximum term 
not more than ninety days, or by a fine in an amount

if not more than one thousand dollars or both such
te.

, 1st Ex.Sess., ch. 47, § 7.
124
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Si-*er«bility—l,nw* 1982. 1*1 Ex. 
, ch. 17; See Historical Note follnw- 

V .41.190.

y.y2.U(5()

s'.C’.dSO. C o m m itm e n t  to  s t a te  r e f o r m a to r y

Application

This section is inapplicable to felonies committed on or after 
Ju ly  1, i m .  See $ 9.92.900.

9,92.060. Suspending sentences 
Whenever any person shall be convicted of any crime except murder, 

burglary in the first degree, arson in the first degree, robbery, carnal 
knowledge of a female child under the age of ten years, or rape, the court 
may in its discretion, at the time of imposing sentence upon such person, 
direct that such sentence be stayed and suspended until otherwise ordered 
by such court, and that the sentenced person be placed under the charge of 
a parole or peace officer during the term of such suspension, upon such 
terms as the court may determine: Provided, That as a condition to 
suspension of sentence, the court shall require the payment of the penalty 
assessment required by RCW 7.68.035} Provided further. That as a 
condition to suspension of sentence, the court may require the convicted 
person to make such monetary payments, on such terms as the court deems 
appropriate under the circumstances, as are necessary (1) to comply with 
any order of the court for the payment of family support, (2) to make 
restitution to any person or persons who may have suffered loss or damage 
by reason of the commission of the crime in question or when the offender 
pleads guilty to a lesser offense or fewer offenses and agrees with the 
prosecutor's recommendation that the offender be required to pay restitu­
tion to a victim of an offense or offenses which are not prosecuted 
pursuant to a plea agreement, (3) to pay any fine imposed and not 
suspended and the court or other costs incurred in the prosecution of the 
case, including reimbursement of the state for costs of extradition if return 
to this state by extradition was required, and (4) to contribute to a county 
or interlocal drug fund. In no case shall a sentence be suspended under 
the provisions of this section unless the person if sentenced to confinement 
in a penal institution be placed under the charge of a parole officer, who is 
a duly appointed and acting officer of the institution to which the person is 
sentenced: Provided, That persons convicted in justice court may be placed 
under supervision of a probation officer emp'oyed for that purpose by the 
board of county commissioners of the county wherein the court is located. 
If restitution to the victim has been ordered under subsection (2) of this 
section, the officer supervising the probat’oner shall make a reasonable 
effort to ascertain whether restitution h;is been made as ordered. If 
restitution has not been made, the officer shall Inform the prosecutor of 
that violation of the terms of the suspended sentence not less than three 
months prior to the termination of the suspended sentence.
Amended by Laws 1979, ch. 29. § 1, eff. June 7, 1979; Laws 1982,1st Ex.Sess., ch. 8, 
§ 4, eff. Jan. 1. 1983; Laws 1982, 1st Ex.Sess., ch. 47, § 8.

Application

This section is inapplicable to felonies committed on or after 
Ju ly  1, 19S4. Sec $ 9.92.900.
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A LR  and C.J.S. references. — Power during certain hours, of place where 
of municipality to require Sunday closing, intoxicating liquor is sold, as affected by 
29 AI„it -»07, 420: 37 ALR 575, fact that such places are also used for other

Validity, construction and application of business. 139 ALR 756. 
statute or ordinance requiring closing, 48 C.J.S. Intoxicating Liquors S 207.

Sec. 04.16.020. S o l ic i ta t io n  o f  a lco h o l ic  b e v e ra g e s ,  (ai A person 
may not pay or receive from another a salary, percentage or 
commission to solicit or encourage a patron of licensed premises to 
purchase alcoholic or o ther beverages for consumption by a person 
other th a n  the patron.

lb) A licensee, his agent, or employee may not knowingly permit a 
person to loiter w ith in  or about premises licensed under this title  for 
the purpose of begging or soliciting a patron or visitor to purchase 
alcoholic or o ther beverages for the person who is begging or soliciting. 
(!) 3 ch 131 SLA 1980)

Form er law construed, - -  See Alaska Am. Jur. 2d and C.J.S. references, —
Alcoholic Beverage Control Bd. v. 45Ain..iur. 2d Intoxicating Liquor 55 297, 
Malcolm, Inc., Sup. Cl. Op. No. 208 (File 298,
No. 363), 391 P.2d 441 (19641. 48 C.J.S. Intoxicating Liquors $ 267.

Sec .  04.16.030. S a le  o r  d isp o s i t io n  o f  a lco h o l ic  b e v e ra g e s  to
d r u n k e n  p e r s o n s .  A licensee, his agent, or employee may not with 
criminal negligence

(1) sell, give, or b a r te r  alcoholic beverages to a drunken  person;
(2) allow an o th e r  person to sell, give, or bar te r  an alcoholic beverage 

to a d ru n k en  person within licensed premises;
(3) allow a d ru n k en  person to enter and remain within licensed 

premises or to consume an alcoholic beverage within licensed premises;
(4) perm it a d ru n k en  person to sell or ser ve alcoholic beverages. (§ 3 

ch 131 SLA 1980)

A m . Jur. 2d and C.J.S. references. — 48 C.J.S. Intoxicating Liquors 55 257,
45 Am. Jur. 2d Intoxicating Liquors 258.
S§ 265, 266.

Sec. 04.16.010. A c c e s s  o f  d r u n k e n  p e r s o n s  to  l ic en se d  
p re m is e s .  A d ru nken  person may not knowingly en te r  or rem ain on 
premises licensed under  th is  title. (S 3 ch 131 SLA 1980)

Sec. 04.16.045. O b l ig a t io n  to  e n fo rc e  r e s t r ic t io n s  in l ic en se d  
p re m is e s .  A licensee, his agent or employee may not permit the 
consumption of alcoholic beverages by any person within licensed 
premises unless it is permitted  by the license. IS 3 ch 131 SLA 1980)

Revisor’s note. — This section was Crossreference. — Asto responsibility 
originally enacted as AS 04.16.041 but was uf licensee mr violations, see A£ 04.16.150. 
renumbered by the revisor of statutes.

§ 04.16.020 A l c o h o l i c  B e v e r a g e s  § 04.16.045
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S 11.60.010 A l a s k a  S t a t u t e s

(6) "witness” m eans
<A) a w itness sum m oned or appearing in an official proceeding; or 
(B) a person who the defendant believes may he called as a witness 

in an  official proceeding, present or future. IS 6 ch 166 SLA 1978; am 
§ 20 ch 12 SLA 1980)

Cross references. — For definition of Effect of amendments. — The 1980 
terms used in this title, see AS 11.81.900; amendment inserted "a judge of the court 
for additional definition of judicial officer, of appeals" following "the chief justice" 
see AS 22.20.010. near the middle of paragraph (2l.

NOTES TO DECISIONS

Applied in State v. Huggins, Ct. App.
Op. No. 127 (File Nos. 6505, G595),
P.2d (19821.

Chapter BO. Offenses Against Public Policy.
Secs. 11.60.010  — 11.60.220. Lotteries; m inors: opium  dens; 

gam bling: dangerous an im a ls at large; vagrancy. / Repealed , $ 21, ch 
166, S L A  197S. For presen t law  on gam bling  olTenses, see A S  11.66.200  
— 11.66.280; for p resen t law  on selling  or g iv in g  o f  tobacco to minor, 
see A S  11.76.100.]

Sec. 11.60.225. [R enum bered  as A S  ■14.09.015.]

Secs. 11.60.230 — 11.60.240. Full and equal accommodations, 
facilities, privileges. I Repealed, $ 8, ch. 117, SL A  1965.1

Secs. 11.60.250 — 11.60.270. I R enum bered as A S  29.43.100  — 
29.43.110.1

Sec. 11.60.280 — 11.60.320. IRenum bered as A S  42.20.300 — 
42.20.340.]

Secs. 11 .60.340— 11.60.350. Conspiracy against rights; deprivation  
o f  r igh ts  under color o f  law. [Repealed. S 21, ch. 166. S L A  197S. For law  
on in terference w ith constitu tiona l rights, see A S  11.76.110.]

Chapter 61. Offenses Against Public Order.
Article
1 . Riot, Disorderly Conduct, and Related Offenses (§S 11.61.100 — 11.61.150)
2 . Weapons and Explosives (S§ 11.61.200—  11.61.250)

A rt ic le  1. R io t,  D iso rd e r ly  C o n d u c t ,  
a n d  R e la te d  O ften , es.

Section 

100. Riot
Section

1.10. Disorderly conduct

122

)

11.6

Section

120. Ha 
125. Du 
130. Mi 
140. Cri

Sec. 
partici 
tumuli 
o r crea 
injury 

ib) I

For
11.45.01



5 11.61.250 A l a s k a  S t a t u t e s § 11.65.030

(b) Crim inal possession of exp losives  is a
(1) class A felony if the crime in ten d ed  is m u rd er  in any  degree  or 

kidnapping;
(2) class B felony if  the crime in ten d ed  is a class A felony;
(3) class C felony if the crime in te n d e d  is a class B felony;
(4) class A misdemeanor if th e  c r im e  intended is a class C felony;
(5) class B misdemeanor if  th e  c r im e  intended is a class A or class 

B misdemeanor. (§ 7 ch 166 SLA 1978)

Collateral references. — 31 Am. Jur. Possession of bomb, molotov cocktail, or 
2d, Explosions and Explosives, similar device as criminal offense, 42 
§5 121-130. ALR3d 1230.

35 C.J.S., Explosives, I 12.

Sec. 11.61.250. U nlaw fu l f u r n i s h i n g  o f  e x p lo s iv e s ,  (a) A person 
commits th e  crime of unlawful f u rn is h in g  of explosives i f  th e  person 
furnishes an  explosive substance o r  device to ano ther  knowing t h a t  the 
o ther in tends to use the substance  o r  device to commit a crime.

(b) Unlaw ful furnishing of exp los ives  is a class C felony. (§ 7 ch 166 
SLA 1978)

Chapter 65. Offenses Against Public Convenience.
Secs. 11.65.010  — 11.65.020. [R en u m b ered  as A S  30.50.020 and

30 .50 .010 .]

Sec. 11.65.030. Tampering w ith  p o s te d  notices. [Repealed, § 21, ch.
166, S L A  1978.]

Chapter 66. Offenses Against Public 
Health and Decency.

Article
1. Prostitution and Related Offenses (§§ 11.66.100 — 11.66.150)
2. Gambling Offenses (§§ 1 1 .66.200 — 11.66.280)

A rt ic le  1. P r o s t i t u t i o n  a n d  R e la te d  O ffen ses .
Section Section
100. Prostitution 130. Promoting prostitution in the third
110. Promoting prostitution in the first degree

degree
120. Promoting prostitution in the second 

degree

140. Corroboration of certain testimony 
not required 

150. Definitions

13 4



§ 11.66.100 C r im in a l  i â w § 11.66.110

NO TES TO D EC ISIO N S

Munic>pa! ordinances not 
prohibited. — The enoc’.ment of this 
article does not prohibit municipal 
ordinances penalizing the solicitation of 
prostitutes by putative customers. Munic­
ipality of Anchorage v. Afualo, Cl. App. 
Op. No. 213 (File Nos. 7094, 7u5>, 657 
P.2d 407 (1983).

There is nothing in this article which

would suppert an inference that the leg­
islature sought to encourage men to 
patronize prostitutes nor is there any indi­
cation in this article that the legislature 
sought statewide uniformity in regulating 
commercial sexual relations. Municipality 
of Anchorage v. Afualo, Ct. App. Op. No. 
213 (File Nos. 7094, 7095), 657 P.2d 407 
(1983).

Collateral references. — 63 Am. Jur. 
2d, Prostitution, § 1  et seq.

27 C.J.S., Disorderly Houses. S 1  et seq.; 
73 CJ.S., Prostitution, § 1  et seq.

Constitutionality and construction of 
pandering acts, 74 ALR 311.

Validity and construction of statute or 
ordinance proscribing solicitation for 
purposes of prostitution, lewdness, or 
assignation — modem cases, 77 ALR3d 
519.

Sec .  11.66.100. P r o s t i t u t i o n ,  (a) A person  commits the crime of 
prostitu tion  if  the  person engages in or a g r e e s  or offers to engage in 
sexual conduct in r e tu r n  for a fee.

(b) Prostitu tion is a c lass B misdemeanor (§ 8 ch 166 SLA 1978)

NOTES TO D EC ISIO N S

Common law. — The keeping of a 
bawdyhouse was a misdemeanor at 
common law, whereas fornication and 
prostitution were not. Eleazar v. United 
States, 16 Alaska 561, 241 F.2d 385 (9th 
Cir. 1956), decided under former AS
11.40.220.

This section is not irreconcilable 
with a municipal ordinance prohibiting 
the solicitation of prostitutes by putative 
customers. Municipality of Anchorage v. 
Afualo, Ct. App. Op. No. 213 (File Nos. 
7094, 7095), 657 P.2d 407 (1983).

Actual payment o f a fee is not 
required; an act of prostitution is com­

plete when an offer is extended or an 
agreement made to engage in sexual con­
duct in return for a fee. Garibay v. State. 
Ct. App. Op. No. 221 (File No. 6246), 658 
P.2d 1350 (1983).

Proof. —  Customer’s testimony that he 
agreed to purchase sexual favors for sum of 
$200, his testimony that he charged the 
purchase price using his VISA card, and 
the VISA charge slip itself, were all highly 
probative of whether an agreement or offer 
to engage in sexual conduct in return for a 
fee was in fact made. Garihay v. State, Ct. 
App. Op. No. 221 (File No. 6246), 658 P.2d 
1350 (1983).

Collateral references. — Prostitution immoral purposes, 18 ALR 186; 66 ALR 
as vagrancy, 14 ALR 1501. 478; 86 A LR  263.

Entrapment to procure women for

Sec .  11.66.110. P r o m o t in g  p ro s t i tu t io n  in  th e  f i r s t  d e g re e ,  (a) A 
person commits the crime of promoting p ro s t i tu tio n  in the first degree 
if the  person
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tfl

§ 11.66.120 A l a s k a  S ta tu te s

(1) induces or causes a person to  engage in prostitu tion through the  
use of force;

(2) as o ther  th a n  a patron of a p rosti tu te ,  induces or causes a person 
under 16 years  of age to engage in  prostitution; or

(3) induces or causes a person in th a t  person's legal custody to 
engage in prostitu tion.

(b) In a  prosecution under (a)(2) of th is  section, i t  is not a defense 
th a t  the  defendan t reasonably believed th a t  the  person induced or 
caused to engage in prostitu tion  w as  16 years  of age or older.

(c) Except as provided in (d) o f  th is  section, promoting prostitu tion  
in the first degTee is a class B felony.

(d) A person convicted under (a)(2) of this section is guilty of a class 
A felony. (§ 8 ch 166 SLA 1978; am  §§ 1, 2 ch 50 SLA 1983)

For case construing former statute 
prohibiting im porting or exporting 
females far im m oral purposes, see 
State v. Adkerson, Sup. Ct. Op. No. ‘294 
(File No. 520), 403 P.2d 673 (19651.

For cose construing former p ro ­
curement statute, see Johnson v. State, 
Sup. Ct. Op. No. 832 (File No. 1338), 501 
P.2d 762 (1972).

Sentence for procurement upheld. — 
See Price v. State, Sup. Ct. Op. No. 1430 
(File No. 27941, 565 P.2d 858 (1977).

For cnse construing former statute 
concerning necessary evidence for 
prostitution or seduction, see Johnson 
v. State, Sup. Ct. Op. No. 832 (File No. 
1338), 501 P.2d 762 (1972).

Woman conniving or consenting to own 
transportation, 34 ALR 376.

Sec. 11.66.120. P r o m o t in g  p r o s t i t u t i o n  in  th e  s e c o n d  d e g re e ,  
(a) A person commits the crime o f  prom oting prosti tu tion  in the  second 
degree if the  person

(1) m anages, supervises, controls, or owns, e i th e r  alone or in associa­
tion with  others, a prostitution en te rp r ise  o ther  th an  a  place of prosti­
tution; or

(2) procures or solicits a p a tro n  for a prostitute .
(b) Prom oting prostitu tion  in th e  second degree is a  jlass C felony. 

(§ 8 ch 166 SLA 1978)



§ 11.66.130 C r im in a l  L a w § 11.66.130

NO TES TO  D EC ISIO N S

For case construing former statute 
prohibiting soliciting or procuring for 
purpose of prostitution, see Plas v. State, 
Sup. Ct. Op. No. 1904 (File Nos. 3529, 
3530). 598 P.2d 966(19791.

Instruction. — Trial court did not err in

refusing to give instruction requiring state 
to prove that prostitution enterprise 
involved in case was of an ongoing nature. 
Garibay v. State. Ct. App. Op. No. 221 
(File No. 6246), 658 P.2d 1350 (1983).

Collateral references. — Separate acts titute as separate or continuing offenses of 
of ta ling  eamings of or support from pros- pimping, 3 ALR4th '.195.

S ’c. 11.66.130. P r o m o t in g  p r o s t i t u t i o n  in  th e  t h i rd  d e g r e e ,  (a) 
A p c s o n  commits the  crime of prom oting  prosti tu tion  in the third 
degree :f, with in ten t  to promote prosti tu tion , the  person

(1) manages, supervises, controls, or owns, e i ther  alone or in associa­
tion with  others, a place of prostitu tion;

(2) as o ther th an  a patron  of a prosti tu te ,  induces or causes a  person 
16 years  of age or older to engage in prostitution;

(3) as o ther th an  a prosti tu te  receiving compensation for personally 
rendered prostitu tion  services, receives or agrees to receive money or 
o ther property p u rsu a n t  to an  ag reem en t  or unders tand ing  th a t  the 
money or o ther property is derived from prostitution; or

(4) engages in conduct th a t  in s t i tu tes ,  aids, or facilitates a prosti tu ­
tion enterprise.

(b> Promoting prostitu tion in the  th i rd  degree is a class A misde­
meanor. (§ 8 ch 166 SLA 1978)

NOTES TO  D EC ISIO N S

Editor’s notes. — The cases cited in the 
note> below were decided under former AS
11.40.260, 11.40.300,11.40.330,11.40.410, 
and 1 1.40.420.

Common law. — The keeping of a 
bawevhouse was a misdemeanor at 
common law. Eleazar v. ''nited States. 16 
Alaska 561, 241 F.2d 36o (9th Cir. 1956).

Lessor may be guilty as keeper. — If  
a man leases his house to a woman to be 
kept as a bawdyhouse for purposes of pros- 
titut'on, and it is kept for such purposes, 
with his knowledge, he is guilty as keeper. 
Rosencranz v. United States, 155 F. 38 
(9th Cir. 1907).

As well as agent of lessor. — The 
agen' of an owner, who rents a house 
knowing that it is to be used as a house of 
prostitution, and that it is so used, may be 
found guilty as a keeper. Rosencranz v.

United States, 155 F. 38 (9th Cir. 1907).
F or case construing former statute 

prohibiting employment in a house of 
prostitution or living on the earnings of a 
prostitute, see Johnson v. State, Sup. Ct. 
Op. No. 832 (File No. 1338), 501 P,2d 762 
(1972).

For case construing former statute 
prohibiting im porting or exporting 
females for im m oral purposes, see 
State v. Adkerson, Sup. Ct. Op. No. 294 
(File No. 520), 403 P.2d 673 (1965).

For case construing former statute 
prohibiting pimping, see Johnson v. 
United States, 260 F. 783 (9th Cir. 1919).

For case construing former statute 
prohibiting a male's living w ith or on 
the earnings of a prostitute, see Dunn v. 
State, Sup. Ct. Op. No. 409 (File No. 735), 
426 P.2d 993 (1967).
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§ 11.66.140 A la sk a  S t a t u t e s § 11.66.150

CollaU-Tdi references. — 27 CJ.S . 
Disordeily Houses, §*: 1  to 16. 73 C.J.S.. 
Prostitution. 6, 7.

Constitutionality of statute conferring 
on chancery courts power to abate 
bawdvhouses as nuisances. 5 ALR 1474; 22 
ALR 542; 75 ALR 1298.

Number of females who reside in house 
or resort thereto for immora) purposes as

affecting disorder!* character thereof. 12  
ALR 529.

Entrapment to commit offense as to 
house of prostitution or as to pandering, 52 
ALR2d 1194.

Construction of provision of pandering 
statute as to placir i  a female in charge or 
custody of another 54 ALR2d 1176

NOTES TO  D E C IS IO N S

For case construing former rule as to 
corroborution of prostitute's testi­
mony-, see Johnson v. State. Sup Ct. Op. 
No. 832 (File No. 1338i, 501 P.2d 762 
(1972).

For cases construing former statute

providing that common fame was com­
petent evidence in a prosecution fc * 
keeping a bawdyhour,.., see Botts v. United 
States, 155 F. 50 r.*th Cir. 1907); Hall v. 
United Slates, 155 F 52 (9th Cir. 1907).

Sec. 11.66.150. D e f in it io n s .  In AS 11.66.100 — 11.66.150, unless 
the  context requires otherwise, 

(1) "place of prostitu tion” m eans  an y  place w here  a person engages 
in sexual conduct in re tu rn  for a fee;

(2) "p* 3titution en terprise” m ean s  an  a r ra n g e m e n t  in which two or 
more persons are organized to ren d e r  sexual conduct in re tu rn  for a fee;

(3) "sexual conduct" m eans genital or an a l  in tercourse, cunnilingus, 
fellatio, or m astu rba tion  of one person by an o th e r  person. (§ 8 ch 166 
SLA 1978)

Cross references. — For definition of 
terms used in this title, see AS 11.81.900.

A rtic le  2. G a m b l in g  O ffe n se s .
Section Section
200. Gambling 240. Possession or gambling records in the
210. Promoting gambling in the first second degree-

degree 250. Affirmative defenses
220. Promoting gambling in the second 260. Possession of a gambling device

degree 270. Forfeiture
230. Possession of gambling records in the 280 Definitions

first degree

Sec. 11.66.140. C o r r o b o r a t io n  o f  c e r t a i n  te s t im o n y  n o t  
r e q u i r e d .  In a prosecution under AS 11.66.110 — 11.66.130, it is not 
necessary th a t  the testimony of th e  person whose prostitution is 
alleged to havp been compelled or prom oted be corroborated by the 
testimony of any o ther witness or by docum enta ry  or other types of 
evidence. (§ 8 ch 166 SLA 1978).



Collateral references. — 24 Am. Jur. 
2d, Disorderly Houses, §§ 23 — 36

66 C.J.S., Nuisnnces, §5 45, 77, 102 — 
169.

Sec .  09.50.170. A b a te m e n t  o f  p la c e s  u s e d  fo r  im m o r a l  a c t .  A
person who erects, establishes, continues, m ain ta ins ,  uses, owns, or 
leases a building, s truc tu re ,  or other place used for the  purposes of 
lewdness, ass ignation , or prostitution or any  o ther immoral ac t  is 
guilty of m a in ta in in g  a nuisance, and the  building, s tructure , or place, 
or th e  ground itself  in  or upon which or in any  part of which the  
lewdness, ass ignation , or prostitution is conducted, permitted, or 
carried on, continues or exists, and the fu rn iture , fixtures, and o ther 
contents consti tu te  a  nuisance and  m ay be enjoined and abated . 
(§ 20.01 ch 101 SLA 1962)

§ 09.50.150 A la s k a  S t a t u t e s  § 09.50.170

like other properly, is subject to tor, and ultimately, upon a finding of no
escheatment. In essence the result is the heir6, turns it over to the state Territory
same as where, in the case of an adminis- of Alas. v. First Nat'l Bank, 22 F.2d 377
tered estate, the probate court requires the (9th Cir. 19271.
deposit to be delivered to the administra-

Sec. 09.50.150. E s c h e a t  o f  m o n t  y  o r  p r o p e r t y  o f  d e f u n c t  o r g a ­
n iz a t io n s  o r  c o r p o r a t i o n s .  W hen an organization or corporation 
becomes defunct and  leaves money or property belonging to it, and  no 
person in s t i tu te s  a proceeding to have the money or property d is t r ib ­
uted w ith  four years  a f le r  th e  organization becomes defunct, the  money 
or property  escheats  to the  s ta te  and shall be delivered to the commis 
sioner of revenue. If  the person in possession of the  money or property 
refuses to deliver i t  to the  sta te ,  th e  attorney general shall bring an 
action to recover the  money or property for the  state, (§ 14.09 ch 101 
SLA 1962)

Sec. 09.50.160. R e c o v e ry  b y  c l a im a n t  o f  m o n t y  o r  p r o p e r t y  o f  
d e f u n c t  o r g a n iz a t i o n s  o r  c o r p o ra t io n s .  A person having a  claim or 
in terest  in  money or property  of a dc-funct organization or  corporation 
may bring an  action for recovery of escheated money or property only 
within seven years  a f te r  the  corpo. ation or organization becomes 
defunct, ( i  14.10 ch 101 SLA 1962)

A r t ic le  3. A b a te m e n t  o f  L e w d  H o u s e s
Section Section

170. Abatement of places used for 210. Order of abatement
immoral act 220. Proceeds of sale

180. Injunction 230. Release of premises to owner
190. Dismissal 240. Fine for contempt as lien on premises
200. Contempt proceeding



§ 09.50.180 Code ok C iv il  P rocedure  
NOTES TO D EC ISIO N S

§ 09.50.200

(I

A bawdyhouse is a nuisance per se, 
and it is also a public nuisance. Snyder 
v. Kelter, 4 Alaska 44? 11912).

A  bawdyhouse is not a "house" 
w ith in  the meaning of the 4th amend­
ment of the United States Constitution. 
United State? v. Ashworth, 7 Alaska 64 
(1923i.

T he intention of the legislature, as 
disclosed by this article, was to suppress 
houses of lewdness and prostitution, and to 
prevent persons from maintaining or con­
ducting such houses, either at the place 
where they were being maintained or at 
any other place throughout the judicial 
division; also to abate the nuisance then 
existing, by closing up the same for the 
period of one year. Territory of Alas. v. 
House No. 24, 7 Alaska 611 (1927).

Article provides for injunction 
against maintaining nuisance and for 
abatement of building. — From a con­

sideration of this article, it is apparent 
that it has a twofold application, namely, a 
personal injunction against setting up, 
maintaining, or conducting a nuisance of 
the character described, the injunction 
operating in futura, and the abatement of 
the building where the prescribed nui­
sance is being carried on. Territory of Alas, 
v. House No. 24, 7 Alaska 611 (1927).

And court has no discretion hut to 
issue injunction and order abatem ent 
— Where the evidence is clear that a house 
was maintained as a nuisance, there is no 
discretion in the ccurt under this article 
but to issue the injunction, and also to 
order the abatement of the nuisance. 
Territory of Alas. v. House No. 24, 7 
Alaska 611 (1927).

Testim ony that house had a 
reputation as a house of prostitution is 
not sufficient. United States v. Rex 
Hotel. 8 Alaska 21 (1928).

S ec .  09.50.180. In ju n c t io n .  W hen th e re  is reason to believe t h a t  a 
nu isance as defined in AS 09.50.170 — 09.50.240 exists, the a tto rney  
general shall, or a citizen m ay bring  an  action to perpetually  enjoin the 
nuisance, the person m ain ta in in g  it, and  the owner, lessee, or agen t of 
the  building or group upon which the nuisance exists. (§ 20,02 ch 101 
SLA 1962)

Cross references. — For court rule on 
injunctions generally, see Civ. R. 65.

NOTES TO D EC ISIO N S

Legislature may authorize enjoining 
nuisance violating criminal statute. — 
It is within the authority of the legislature 
to enlarge the powers of an equity court by 
empowering it to enjoin the maintenance

of a nuisance, although the maintenance 
thereof may be a violation of a criminal 
statute. Territory ef Alas. v. House No. 24. 
7 Alaska 611 (192").

Sec . 09.50.190. D ism issa l .  If the com plaint is filed by a citizen, the 
action may be dismissed only upon approval of the  a tto rney  general 
and  affidavit of the com plainant and the  com plainan t’s attorney giving 
the  reasons why the su i t  should be dismissed. The court may refuse to 
dism iss the suit and may direct the a tto rney  general to prosecute the 
action. (§ 20.03 ch 101 SLA 1962)

Sec .  09.50.200. C o n te m p t  p ro c e e d in g .  If an  injunction g ran ted  
under  the provisions of AS 09.50.170 — 09.50.240 is violated, the court 
m ay sum m arily  try  and punish  the offender. A party  found guilty of 
contem pt under the provioions of AS 09.50.170 — 09.50.240 is pun-

235



§ 09.50.210 A l a s k a  S t a t u t e s § 09.50.230

ishable by a fine of not more than  SI,000, or by im prisonm ent for not 
less than  th ree  m on ths  nor more than  six months, or by both. (§ 20.04 
ch 101 SLA 1962)

Cross references. — For contempt 
procedures, see Civ. R 90.

Sec. 09.50.210. O r d e r  o f  a b a te m e n t .  Upon ju d g m en t th a t  a n u i ­
sance exists, a n  order of aba tem ent shall be en tered  d irec ting  th e  
removal from the  build ing or place of the fixtures, fu rn i tu re ,  and 
movable property  used in the nuisance and the ir  sale in th e  m a n n e r  
provided for th e  sale of cha tte ls  under execution. T he order shall  also 
direct th e  closing of th e  build ing or place against its use for an y  purpose 
for a period of one y e a r  unless sooner released. A person who b reak s  
and en ters  or uses  a building, s tructure or other place so d irected to  be 
closed is gu il ty  of contem pt and shall be punished for contem pt as 
provided in AS 09.50.200. (§ 20.05 ch 101 SLA 1962)

Sec. 09.50.220. P r o c e e d s  o f s a le .  (a) The proceeds of th e  sa le  of the 
contents shall be applied as follows:

(1) to th e  p ay m en t  of fees and costs of the removal and  sale;
(2) to p ay m en t  of th e  allowances and costs of closing and  keeping 

closed th e  build ings or places;
(3) to th e  p ay m en t  of plaintiff's costs;
(4) to th e  p ay m en t  of any balance rem ain ing  to th e  ow ner of  the  

property sold.
(b) If  th e  proceeds do not fully discharge all th e  costs, fees, and 

allowances, th e  prem ises  may also be sold under execution issued upon 
the order of th e  court and the  proceeds of the  sale applied in like 
manner. However, th e  building or realty  in which the  n u isance  is 
conducted or rea l  e s ta te  on which it s tands m ay not be subject to a  lien, 
judgm ent,  or costs un less  the  owner, or an agen t or rep resen ta tiv e  of 
the owner, h a s  been duly  served with process in th e  action and  been 
given an  opportun ity  to  show good faith and to im m edia te ly  a b a te  the 
nuisance. (S 20.06 ch 101 SLA 1962)

Sec. 09.50.230. R e le a s e  o f  p re m is e s  to  o w n e r .  If  th e  owner of the 
premises h a s  no t been guilty of a contempt in the  proceedings, and 
appears an d  pays  all costs, fees, and allowances which a re  a  lien on the 
premises, and  files a bond with  sureties approved by the  court in  the 
full value of th e  property  as determined by the  court to th e  effect th a t  
the ow ner will ab a te  the  nuisance tha t  exists a t  th e  build ing or place 
and p reven t  th e  nu isance  from being established w ith in  a period of one 
year th e rea f te r ,  the  court may order the premises to be delivered to the 
owner and  cancel th e  order of abatement. The lease of the property  does 
not re lease i t  from a judgm ent,  lien, penalty, or liability  to which it 
may be subject by law. (§ 20.07 ch 101 SLA 1962)
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Cited in University of Alaska v. 
Geistauts, Sup. Ct. Op. No. 2691 (File Nos. 
6749.6771), P.2d (1983).

Collateral references. —  72 Am. Jur. 
2d, States, Territories, and Dependencies, 
§5 8 7 — 89, 79 — 128.

81A C J.S.. States, §§ 174, 189, 194 -  
202, 297 — 313.

Applicability of estoppel doctrine 
against slate, 1 ALR2d 344.

Contributory negligence as defense to 
action by state, 1 ALR2d 827.

Tortious breach of contract as within 
consent by state to suit on contract, 1 
ALR2d 864.

Denial of recovery for damage to prop­
erty by negligence of governmental 
agents, on basis of immunity of state from 
suit without its consent, 2 ALR2d 694.

Declaratory relief with respect to unem­
ployment compensation as suit against 
state. 14 ALR2d 835.

Liability for spread of fire purposely and 
lawfully kindled, 24 ALR2d 291.

Recovery of interest on claim against a 
governmental unit in absence of provision 
in contract or express statutory provision, 
24 ALR2d 928.

Immunity of state or governmental unit 
or agency from liability for damages in tort 
in operating hospital, 25 ALR2d 203.

Tort liability for injury or damage 
resulting from insecticide and vermin 
eradication operations, 25 ALR2d 1057.

Tort liability in connection with destruc­
tion of weeds. 34 ALR2d 1210.

Governmental or proprietary nature of 
function, 40 ALR2d 927.

Liability for injury to property inflicted 
by wild animal, 57 ALR2d 255.

Maintainability of action where state 
owns an und. /ided interest in property, 59 
ALR2d 937.

Liability for vehicle accident occurring 
because of accumulation of water on 
streets, 61 ALR2d 425.

Liability or indemnity insurance carried 
by governmental unit as affecting immun­
ity from tort liability, 68 ALR2d 1437.

Liability of state, or its agency or board, 
for costs in civil action to which it is a 
party, 72 ALR2d 1379.

Liability of state for damages to suc­
cessful plaintiff or relator in mandamus, 
73 ALR2d 929.

"Motor vehicle" or the like within stat­
ute waiving go ernmental immunity as to 
operation of such vehicle, 77 ALR2d 945.

Snow removal operations as within doc­
trine of governmental immunity from tort 
liability, 92 ALR2d 796.

Right of contractor with federal, state, 
or local public body to latter's immunity 
from tort liability, 9 ALR3d 382.

Attorney's mistake or neglect as excuse 
for failing to file timely notice of tort claim 
against state or local governmental unit, 
55 ALR3d 930.

A rt ic le  4. C la im s  A g a in s t  S ta te .
Section

250. Actionable claims against the state 
270. Payment of judgment against the 

state

Section

280. Judgment for plaintiff
300. Compromise by attorney general

C ode2-10 Civ P rocedure09 50 09 50 2 40OF u.

Sec, 09.50.210. F in e  fo r  c o n t e m p t  a s  l ien  on  p re m is e s .  A fine 
imposed as pun ishm ent for contempt ag a in s t  the owner is a lien upon 
the prem ises to the ex ten t  of the  in terest  of th a t  person in the  premises 
and is enforceable and  collectible by execution issued by the order of 
the court. (§ 20.08 ch 101 SLA 1962)

NOTES TO D EC ISIO N S
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Spenard becomes new hangout for hookers
| Conlmuod Itom PagoC-t j

"A  bunch of cirls — maybe 
five or six — came nround all 
at once, und started, you 
know, the same old lines: 
'C’mon baby, wanna hove o 
good time?' I think I 'll stay 
with the pickup from now 
on."

Other Spenard business 
owners also report seeing 
women prowling the street in 
groups, a practice that appar­
ently grew more widcspretd 
this summer.

"These women nowadays 
are somethin’ else, tough."

said one Spenard nightclub 
bartender who asked to not 
be id e n tifie d . ‘ •They're 
stronger than nine acres of 
garlic."

Police promise they'll pur­
sue the streetwalkers no mat­
ter where they roam. Spiith 
said. He added,.however, that 
effective enforcement w ill re­
quire follow-through from 
city orosecutors and judges.

Smith said the women have 
told investigators they came 
to Anchorage in response to 
pressure in Lower 48 cities 
like Seattle, where judges are 
handing out 30-day sentences

on a second conviction.
"That same sort of thing 

should probably be happening 
up here." Smith said.

At least one Spenard busi­
nessman says he welcomes 
the addition to the road's 
variety of entertainment of­
ferings.

" I must say that there aie a 
lot better dressed people 
along Spenard Road now thun 
there ever were before," said 
Mr. Wliitekeys, owner of the 
F ly  by Night club. “ It’s like a 
beautification program. It's 
great, and Lord knows we 
could use it.” -m
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Cy LARKY CAMPBELL
B i^ l /  N frw a ft ip o ito r

A sk irm ish  in  a smouldering battle between 
downtown merchants and prostitutes fiared 
F riday evening when someone stretched a 
banner across a downtown street accusing 
Anchorage streetwalkers of hav ing Acquired 
Immune Deficiency Syndrome.

The banner appeared across Eagle Street at 
F ifth  Avenue about 1) p .m . W av ing in  the' 
breeze about 25 feet above the street were the 
words, “These Hookers have A .I .D .S .,” and , 
in  smaller p r in t , “Hooker Street."

Nearby, a woman who gave the name 
O liv ia  W illiam s , scoffed at the sign.

“Of course I'm  a prostitute. What < ise 
would I be do ing standing here,” W illiam s  
said. “But I don’t hove no A ID S .”

When police arrived , W illiam s  pointed them 
to M ichael Barnes, owner of Barnes Security, 
as the man who erected the banner. Barnes 
denied to police hav ing anyth ing to do w ith  
the sign which was removed by police.

“ I th ink  it's funny as he ll, though." Barnes 
told a reporter. “ I th ink  whoever d id it was 
doing a community service.

“Look at them ,” he added, gesturing to 
v/hat was now a small knot of women who. 
along w ith  W illiam s , were po in ting and laugh­
ing at the banner. “This comer is filth y  w ith  
them."

Friday n ight was not Barnes’ first encoun­
ter w ith the women regu larly seen standing at 
the corner across from ch? Sheraton Anchor­
age Hotel. Last week, he ra id , he brought a 
bu llhorn w ith  a siren to the comer, hoping to 
draw attention and drive them away.

“They called the cops, and this officer told 
me they (the women) could have me arrested 
for hassling them ,” Barnes said. "They got 
rights, but what k ind  of rights do v,re have 
who work and live down here."

The number of women standing on down­
town Mdewalks routine ly increases during  the 
warm  summer mohths, according to police 
patrol and vice officers. Downtown merchants 
say they are upset this year because th d r 
s idew a lks  and storefronts are especia lly 
crowded.

The problem hus spread from the trad ition­
al Fourth Avenue bar areas to both Fourth 
und F ifth  avenues and nearly the ir entire 
lengths through downtown, Barnes said, ju dg­
ing from what he sees w h ile  patro llin g  down­
town private businesses.

W illiam s , who says she is a year-round 
regulnr in Anchorage, said she th inks the 
summer m igration is no worse than other 
summers. Women who come from Outside, 
like  H aw a ii and C a lifo rn ia , tend to be more 
aggressive, she said.
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Cast side business owners talcs case against streetwalkers to city officials
By LARRY CAM PBELL
Daily fitw s lupoftor

During the time when most 
of the city's streetwalkers are 
off duty, downtown business 
owners were on their feet, 
railing at ' i ly  officials Tues­
day morning about what 
those women do when plying 
their trade.

The problem of streetwalk­
ers parading their wares on 
downtown sidewalks has nev­
er been v.of.e, especially in 
the east si Imn of downtown, 
charged about till business 
men and women during a 
meeting at the Hi d Ham Mo­
tor Lodge on Filth Avenue.

Mayor Tony Knowles and 
oO ot city officials could offer 
few quick ..elutions to the 
pioldcm alti’i gelling an ear­
ful about strong-arm robber­

ies. blatant sex-selling tech­
niques and acts of vandalism 
allegedly committed by the 
women.

"They're waving down 
cars, swearing and leaving 
used condoms and other trusii 
in front of our businesses," 
snld Carl Hentschlcr. speak­
ing for the East Anchorage 
Business and Property Own­
ers Association. His insurance 
agency offices are at the cor­
ner of East Fifth Avenue and 
Eagle Street.

"When anyone calls the po­
lice, their pimps are tuned 
into the police frequencies 011 
radios and they come around 
and pick the women up. By 
tiie time the police get there, 
they (officers) aie asking us, 
'What's the problem?’

"The pimps and prostitutes

arc In complete control," 
Rentschler said.

"This is the worst 'yenr in 
30 years of business," said 

-John Brown, gonerul manager 
of the Lucky Wishbone res­
taurant at East Fifth Avenue 
eml Juneau Street. "The pros­
titutes, the bums. They defe­
cate on the floors in our rest­
rooms, urinate out in the open 
in the parking lot. It's like 
there's no low against being 
animals in public.'

"How come you can get all 
the 'ladies of the night' off 
the street when Bit- governors 
come to town and 110 other 
time7" questioned Dave Yea- 
bower, referring to the Na­
tional Conference of Mayors 
last month Yenbower said lie 
attended the meeting as a 
concerned citizen, ndding that

lie was accosted two -eks 
ago by a group of about 20 
women who look hi; wallet, 
only to return it waen they 
found 110 money inside

The anger from the busi­
ness owners and operators 
was nearly a repeat of (tie 
same sentiments t"<o years 
ago by their counterparts 
only a few blocks tc the west. 
Then, a block ol bars at 
Fourth Avenue ano C Street 
and a downtown w ilk-in  cen­
ter for the homeless near 
Fourth ami I) Street brought 
complaints from businesses in 
the I ’ost Office and Sunshine 
malls and surrounding estab­
lishments 

Those bars and the walk-in 
center are gone now, for the - 
most part bought op and dis­
mantled by tlie city. Police

also have increased foot pa- 
t.ols in the area, and the 
Brother Francis Shelter and 
Bean's Cafe are now located 
at the far eastern end of Third 
Avenue.

In addition, when women 
are arrested on prostitution 
charges, court magistrates 
sometimes set curfew and 
geographic restrictions that 
bar them from the heart of 
downtown. A ll these actions 
have tended to drive street­
walkers, the homeless ar d 
c-thcr:. to the eastern fringe of 
the downtown business area, 
said city officials 

The problem also is intensi­
fied by more than the usual 
amount of women coming to 
Anchorage from Outside, say 
police and prostitutes who 
live year-round in Anchorage.

City Public Safety Com­
missioner John Frnnklid said 

_ police foot patrols are contin- 
’ uing. But he noted that when 

an officer arrests a street­
walker or drunk, the arrest 
and required paper ' i lk  can 
take that officer off me street 
for an hour or more By that 
time, the person can lie re­
leased on minimal or no bond 
with only a requirement to 
appear in court on the 
charges.

Police Chief Brian Porter 
added that his department's 
efforts are hampered by the 
judicial system, which had no 
representative at the Tuesday 
morning meeting

"We can make the arrest. 
But if the seriousness isn't

See Pajo C-3. PROSTITUTES



•Hookers

by I ARflY CAMPBELL 
[/»■/ hn«s leponer

Si me downtown street 
walker,  tmve apparently rh« 
S> n ii ti.’ild  sell tcehni(|in 
Ucctl with theft to make mon­
ey, spurred, authorities be- 
lirve. hy a surplus of pro.','i 
tu t* t in s  summer.

For the pust two weeks, ,m 
Increasing number ' ,f men 
walking nr driving around 
the east downtown nrrii of 
Ai.thnt.ige have become tar 
gels of ambush turtles by 
groups (it women who slip 
their hands into victims' 
pockets for rash.

It's a technique onusuhl for 
Am borage, and Is prevalrnt 
this summer bci ansa of the 
larger than usual number id 
prostitutes plying their tind< 
h e re  artording to police und 
city prosecutors

"For whatever reason, 
there me mine girls out there, 
and competition is tight, ' 
Mild Clipt Del Smith, chief of 
police investigations "When 
>uu have a situation like that, 
tin* ruhhriies and thefts an 
always going to go up "

One of llie attacks took 
place early Friday looming 
against two Oregon men driv 
Ing downtown While stooped 
nt n stop sign at Fust Filth 
Avenue and Eagle Street, ilud 
Unwind said he ami tils son 
Nelson, wcle inundated h> 
female caresses

"I'm  fit) year:, old. ami 
nothing like tins has ovei 
happened to me before." said 
Howard, on a fishing vacation 
with his son

"A ll of n snddi u, titan 
Were four or five girls on 
cither side of my car." How 
urd said "They asked thing, 
like, .. well, you know I 
tried to wave 'em off Th-n 
they opened the car floor:; and 
were all over us in a second " 

Howard said he was able to 
keep one woman from grab 
bing the ignition key Anotb 
er woman draped herself 
across Howard's lap, pinning 
Ills arms down.

"I simply couldn't believe 
It," Howard said. "(Dabbing 
for your crotch and saying 
things. One of ’em even got 
the back door open and was 
trying to get in "

Howard said that after 
about two minutes, " it  
fermed longer, though," he 
was able to move on, pushing 
uwny the women uh he drove 
off. After driving a block 
nwny lie Ii It liir. pocket.

"They d got my money 
clip," Howard said "I knew 
one of 'em was In there "

The previous evening, an­
other Anchorage visitor and

fa i t  flm k Prejo. I 'l tO D IItl ir i  r.

Prostitutes
j Conl.nund Imn Po-jo A I 1

three friends were similarly 
attacked 'llie victim, a .Scut­
tle insurance representative 
who asked not to be named, 
said the four of them had just 
come out of the Great Alas- 
kBn Bush Company After 
getting into their cat. a wom­
an gestured to all of lln-m.

The men wuved the w oman 
off, but were soon pouured 
upon by five women who 
piled Into the vehicle and 
skirted "reaching for the 
goods, so to speak." lie said 
- After kicking then, out of 
the car -  "no easy task." he 
said — three of the men no­
ticed that their wallets were 
gone. The insurance man said 
he lost J'.-IO -

"You're Just powerless be­
cause you don't want to 
punch them; all you can do is 
push them out of the bloody 
car." the victim said

Police have begun working 
harder at making cases 
against downtown stree­
twalkers. Smith said. Officers 
arc trying to bring more 
charges of loitering for the * 
purposes of prostitution. 
Those casrs urr usually hard 
to make, however, because 
prosecutors must later prove 
that a suspect ruts standing 
around wit|i the intent to sell 
sex.

"We have to tilivr ottlrers 
watching for repealed ges­
ture*. flagging down at least 
three or four ears." .Smith 
said.

Winning a conviction also 
menus finding a witness, most 
often a potential customer 
who will testify lhut the mis 
pect m Itmlly tried to sell hint 
lex, said .fin  Ottlngfi, munic­
ipal pioieeuto'

> /“ »
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SometHH? unhappy with the pror.tltutes 
< < >..£»• go ting n"*ir the Sheraton Anchorage 
Motel pm a be'ner over the street Friday 
evudng proilnlmuvg "rhew  Hookary. Have 
MDV*

flenenth the iTiferv.-vce lo tl.fi deadly Ac- 
t tuned Immune Deficiency Syndrome. the 
i ii'.; t &  'A iIIn'*I Fogle Street at Fifth
' .urn - f; "Muc': i Sirr: t."

lie  -rhy , ti w o m a n  i . .  o i-.’ n l l lle d  h 1 "“e lf  
n{ Ohvh W llih’ti 'i, scr.ff.'d ut the

" O f  , j p  • I ' m  i  p t G ' t i t u l e  V' h ' *»  e l ■ 
■l1 ! I I : i f ’ ' it; ' I I-?.; j; r i ‘ ? "  \ V i I ! ( i n : .

iiakt. "Nut i don't hove no AIDS."
think it 'i funny un hell." r.std Michael 

ifnrnr», owner of Humea Security. He s*,.o. 
Identified by William;: an the prohabis '.unite 
of Che fiitru>rr.

* I think. whoever did It wjib <l>lng a com­
munity .service," he r .M  ljut Henu t d« up ,! 
re-/:]“ <i:<ih!iily for liie banner.

lie "'hi. however, il«l incident v/n^i't hh 
first t-' iv *11 w|?Ji ( i . ' ivv’iv 'I I '-f 
1; • ! i . i  . 1 l . i d d i s m  e . l i b a  r,\. * J o

(!;'• cc.i.i- h  . ’(••• 10 »hmv nil.- o d t / i  to t t  ‘, i t i  
noddo ■ r m  n  . . . y ,

• II *P: ( / ' •. .*». 1t! j'lefflrr? ft.M

me Ibey could I ave me arrested for lum ling 
them." f’,an ! " ,»/iJd "They pot rights, but 
c hut kin I of lights do ;ve have who work und 
live (! jy. n ShettiV"

Ihe cumber of pro'dbeten wrtrfdr.g the 
d ./ 'o io ii 5.! 1 v vta Incjenr- • I’ur'ng the warm 
'cinuiicr ir.'onth'j, but n.cii.hnnts say tilde- 
’•val!'.?. 10;:. .•storefronts are coj.-^x.ially crowded 
t l.lj ye tr.

" !!' '•», ’"I.';.' "id ti t: Ii n year-round ron-
!• '  • i ‘ i • .1,1 Jo :  t h i : d  1 t J t c  s u m -
1 ■/ r n : u  i*j do worse tlr-o in tin? past.
I ;< J ti. :• f.ntslfVr:; tend to b? more ag-
e : < . . . .  :•
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Proprietors complain aboait prostitutes
by EariSwtft
Ik M fiM  /

Angry businessmen and women attended a spe­
cial meeting with city officials Tuesday morning 10 
voice ilieir concern with Downtown’s prostitutes. 
I hey viid the prostitutes have robbed their busi­
n e s s e s  uf customers, threatened them with physi­
cal harm and ruined their neighborhood's nppeae- 
unce

Hut the meeting left many of those gathered 
with little hope that the situation will change 
quickly. Authorities told them prostitution cases 
are difficult to prosecute and will cuntinue to be

until changes are made to relevant state and city " of tf* East Anchorage Business and Property Own-
laws.

Anchorage Mayor Tony Knowles, Public Safely 
Commissioner John Prunklln, Police Chief Brian 
Porter and Assistant V uniclpal Attorney Jim Ottin- 
ger met with about 75 store and hotel operators In 
the Ked Ham Motel’s dinner- theater to discuss 
what the latter described as an out-ol-control pros­
titution problem on Downtown's Fourth, Fifth an^_ 
Sixth avenues.

•'We’ve tried colling the authorities only to see 
the prostitutes leuve for 20 minutes In vans which 
are tuned to police frequencies,” Carl Rentschler

'k l } V; i J ' 1 I,
" v  , -I *:w;

I («•*!• It II, >‘i ll .t
I fji.Kn.i u(*<l ( ini i oi f*t

f im t»  *rv«i§ by  A IK * f* u if« r

. h i . i y Jim Otiiiigi r, Mayor tony Knowles, Polio* Commissioner |olm 
>l.i e  llii h i  Purls r u n  it I utaljy vvrlli Downtown litdcl and store* o j h t j I i x s

ers Association said.
"With ai  high os 20 prosiltutes standing to­

gether, sometimes In bathing suits, waving down 
cars, soliciting, swearing, littering the sidewalks 
with used condoms and other trash, we now feel 
helpless." he said.

"We miist watch the law being willfully broken 
dally, wllh no apparent relict In sight," he added. 
"Believe us, the pimps and prostitutes are In com­
plete control — not the law enforcement authori­
ties."

Meanwhile, police said that the department's 
Crisis Intervention Response Team — a unit spe­
cially trained to bundle hostage situations and 
other high-tension incidents — will be deployed on 
fool patrol throughout Downtown for the rest of the 
summer.

Duve Yeabower, a Bush resident who told the 
punel he often visited Downtown Anchorage during 
trips to the city, said he had begun to avoid some 
areas after he was attacked und rotibcd by several 
prostitutes.

"These new ones, they're vicious," he said. "I 
really can't accept the fact that we can't put sonic 
senior officers on fool patrol to drive these people 
off the streets."

Chong Sanders, owner of the Far Eust Chinese 
Restaurant ut S2A E. Fifth Ave., said she liad been 
beaten by three prostitutes ufter ref jsing to allow 

' the women In her business.
Tlii! meeting, uiiitO'.mced by Knowles In a June 

19 letter to locul businessmen, caine nfler one or 
more local residents sus|>tiided u banner over one 
Downtown Intersection June 13, proclaiming the 
area "Hooker Street."

Uni Franklin, Porter and tittlngersnid although 
officers often arrest purveyors In the world's oldest 
profession, their efmils ure limited hy conMllu- 
tloiinl law, low halls uud low |m||ce mniii>owi:r

"We can't ariosi anybody ht t uli'.c they look like 
u hooker," l-Yaliklin Wild "U e can't a n .  .1 iinybuly 
because they're unemployed. Vagrancy ordinances 
are long gone. We can't urrcsl anybody Just for 
being there.

"Twenty years ago. It was n lot more simple for 
the fxdlcp."

'Ilie chief agreed. "The tlmea have rluingctl In

* tm * i  p h o to  O r Ai'*  P u H tr

Al Biffone of Public f nsjilnyi-t*s Union speaks 
if  llie jiuldic meeting on IJnttnlossn prostitutes

tenns of llie Inals available to the poln e depart- 
nie iil in nuler to cnnlriil . the streets," lie slid 
And although n ty police have made ,Yi loileiing 

for prostitution uriests since May I, lie v io l. Hit* de­
portment has lieen unable In further attack the 
problem liicnie.e it cannot nlfnrd devote a high 
tllluiti* I*, of offa cl . to piostllOlnui p.d r i l l s  foi e\ 
tended peiiud.inf lime "W« have 's ' nuiiilier of nl* 
file rs and we can only rleplny 'x ' nfliccrs to any one 
problem at any given lime," lie said
Porter und nllie i p in ch urged the business own- 

era In c iiiitu il lina l new ju iu 'is aral pulitn'inns 
vs nli I ln-lr i mu this
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mcers wage never-ending «fcreet war
by Lari Sv Aft
Tuvtj Wrfctf

Larry Bobtneif lkito  hi-i un­
marked </]und car or.ro Lust 
Fifth Avenue a? Ha/'.!e Sirer-f, an 
infervctiori that has b-ucom? a 
Porkchop Hiil in the cltv'Ji ic- 
cently stepp'd up b til? upum'.t 
prostitution

On it typicul night, the clde- 
//ulk.'; outside the area's holds, 
bars and small shops are j/.:;>• 
pered with working women uni­
formed in braoifiltr>a!y tight 
soundex or outrage ou/ay short 
.skirts, many waving and snout­
ing to potential customers as the 
avenue’s traffic passer, by.

Out this in hardly u typical 
night, and Robinett ~  one of 
three Anchorage police inventi- 
gators working in the depart­
ment's General investigations 
Unit, or f llU  —  rinses it only 
minutes into ins shift.

*  P r o s e a s t o r s  w /  p r o v lr U r ie s  

&i: harvJ to conv.rt

* fTrnpy pfay various roles 
w ilh  w om en  f lu  y tvephti;

* M a le  prostitutes 
a lso  vv;;lk D o w n to w n

Stories, p*#e fi*7

Hot c single high heeled soul 
atandt restlessly on the avenue’s 
comers, nor in ii*. nlicys, nor In 
the storefront idwdr.ws cast try 
tire sinking. luro-cvening sun.

Not one gum-chewing filla dn 
nuit loitcia outside a nearby toje 
lens-botioniiear. joint, firing par 
nomnplm. gluncea at passing mo­
torists.

I Jo gangs of glittery street­
walkers ure garnered at the

southwest cumer of Fourth 
Avenue und Barrow Street, u 
sidewaJk crossing that for years 
has hosted a concentratedt. o 
of bawdy, often violent, profi . 
sioiuis.

"Damn." Koblnott s;iys us he 
eases his car onto Gumboil 
Street and heads south. "The 
word must be cut."

The wotii can ias nows of the 
police department's latest ploy ir» 
this never-won war 0:1 the city’s 
wide-open vice. Tlie G ill , along 
with Dk two invcstljnitorr. com- 
prising the force’s Felony Sup- 
pressltm Unit, have comb.m: d — 
t . . . V, at least —  into an
attack sc îuul.

The gnjup’fl single-minded 
goal is to erase a large pur; of 
AnchorriHe’s scx-for-hire indus­
try, which this year boasts un es 
timnted 20(1 to 2fK. full time fe- 

See Brittle, pege A-9

\
*
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Battle against prostitution never ends
male pram loners
Taught the uiuis have 

changed ir»-ir winking hu ik . u 
practice Itrv l^ n  lo atr.luwt- lo 
krrp thru u— rrv of I tuUn .r 
l l IS ail r ll. 'd  Hwrk'P lr. t 

new can i j an v Id pruNem Tin- 
arm 's pn rtd tilr* ■CvtirCing lo 
tVumvof retorts I.—i u.ls
)r«ir, on' v .;^ 'nxT im ., their 
camallj ratiavl uwunR- with 
muggings ch in perfumed on 
tzisunxVlsn/- ftKdorevla whj hap­
pen lo p* i m.jgr.t at t|y wrong 
m l ligl.i w*:h ora- of lU 'it cor 
ikuvs u: J « ► 1
"11 u-avl to he." Robinelt wiys, 

'That Vi».M pav SUD 0 (vJ gel 
vimclfug oi re-ium Now, you rv 
|ull aslm-lv logH roH*-d "

The prut.-m. ali*'.,’ with the 
industry'*. t^rj(»«i,!v- ranks, 
hate prorpled hundred. t.f com- 
pLnnts from scores of local buu- 
nesses. wrath hate found (hat 
the women» pretence makes for 
poor CU-Jotra-r fit/*
Tonight. U>c officers hsve ap- 

puretnl.. t»’en second (ra-vx-d 
Uespti*- a laie shaft start, kooe 
nett and the iaitt fi«ar olficcn. 
on the hnoarr roared —  op 
against r a n t  p*noire 'M times 
their nun.ter —  Il-o Downtown 
deserted
Tlx- IriicKs tnaimur.iratiun 

system —  fos'er. n wim 'iinv-. 
vrm v. tlwr. u* detective-.' we 
t/asticaied fiid ** —  has p .l out 
the worrarv II 5s paw d hy tele- 
(Jaw*:. fry wood Ol iroauili m /I Iry 
whatever h«Jt>.| intelligence 
vjurees lie irakuiry lots til Its 
dtsf/rail

Mark f/p rvo  and Jim 1UD 
coo SI down 1 lfl/» Avenue mo lot, 
(tear-door vd-auial h*»irv wjI of 
stale p.i*'M arxlpoeoierrud cluev 
lo lls |nf|ara l i e , ,  lie* kola 

"Dell, a ir wai<ui« < pro Id I 
j ' i  a m .  laie t««ara (/rump«rd lay llie 

tmst week tru w i aMivi'.v 
|  . y.~ "We'd patrol all through here 

and see maybe five of Uoarn the 
whole nlyln until wo pot ofl at 

i  II,” O'Brien ssys. "And cn my 
] ■’ way home I'd see50."
'J v  Now. as the time opprouches 
:•> 11, a few firls are bepinion;; lo 
•T make their wa^out on llie town, 
i :  and the cop. — restless afler a 

four-hour wait — are ready to do 
battle.
‘ The officers have an intelli­
gence system of their own, a sy s­
tem largely based on tlicir mem- 
opr of past court cases and their 
familianty wuh many kev fig- 

‘ ures on the srreeis. The Uiltle 
between police and prostitute Is 
«  mticn one of mlorm.ition-gaih- 

ahdOsemuuiiion us ii is of 
dse.

. ^Pealdag with the patrol's 
®Jner merraieTs via portable iwo- 

radios. they pass cn their 
sghllngs and inquire about other 

ol town. O'lmtn an- 
^n^tnces «Sa:t he has two prostl- 

.t a r ^ r  Fifth and Kar- 
Another voice crackles wiili 
hews that three women i-rc

M lr n u . -  e l  12th  » 's1  ( -a m W II
Still niadlr I udvtscs tlwt w n  i»l 
I r .w t l* .  lent* gatlK'ltd at I OUllll 
u ik l A M l t ’ f

l l u iv  ' a i r  U u lu ig  u p  I Hi-, 
la  h u td  in- sccL ir.'s  w ln v t. sw in>ts 

- tlx - c u t  in  t tw  c u r b .  |u n l u  le w  
h t  i  I i i .  m  iw tiy ta iliK  w a n o n  w h o . 
r . n l v t l  ui h lK h a l ld u d e  s t d t l i o  
tv t 'L i, m r  hc!t<V*J d o w n  Im h In 
tin* -0.1110 d i i e c l l .a i  T l r y  ( lU u v e  
vi. in ly  m r i  il»eir l i i- ju l i lc r . .  rv c -  
iv d u n -  0'hrten. and up
sliK H Iy

" C o in r  h - r e . "  O 'l l n e n  uukrs
I b v  w o m e n  o p | 'H u t l i  " t u ' l  

o ff  lIk* M rre l  u n l r s s  y«i w u n l lo  
p - i t o  j a i l . ' '  h e  l e l l s t h e m  I ik m 't  
w a n t l u  w t ;  y i* i d -iw ti h e r e  II  \ 
d o , y o u 'r e  g u ir.g  l o  Jail tim iK ld  ' 
T h e  w n m tn  as.ote tin - o lh c e r s  
liv 'd  IlK'y i r  h e u d t t l  l.tono

A le w  m in J ie o  la te r ,  th e  co p a  
a r t-  p u rk '-d  in  a lo t  u i r o . s  t iu in -  
tx  II f r o m  tl»e b a r u n u l  U A inge, 
v .d tc fd i:g  f iv e  w irn w n  |i!y  th e ir  
t r a d e  a t  l i e  r>ptw»Jie c o a v r  II
I u u n n u h l  F i l t h  u v r-n iv s  a r t- l lK '
v i i u i g  fo r  th e  p o lic e  d e p c r t -  
,H in t 's  f i e r c e s t  Im itle s  w iU i th e  
I r a  V-, ( i a m b r l l  S t r e e t  r r - u k a  th e  
l i l y ' s  D M /., a w e ird . tru n - lllM iu l 
ra s ii l  la if ik k * ! D ial u n ti l tw o  
m u n i tu  ag-o U d  n e v r r  s e e n  a
plU rtllU tC .

C f j u r v i ^ ^ ^  rtitricllons 
pirrrd cn trx- women — and tle- 
u yn n l i»  l.1-t tl" -"  nrm ti-d for 
prte.tituliMi n laird O lln v s  out 
(lf i|h indlilMtal "ritfllRht dev 
inci" — have forci-l ili-in lo 
fT .rend  lleir tquruliwre lo the
V .u ih l i l id e .v . t

l r i \ lc . .f i  o l  a lf iy tn jt w ill ,In  u  s i r -
hoxk nn-s mi i (Ajrlli ar*l 1 Iflh.
lie : p u r .  o n :  l a w  fix u v l u s  f a r  
v i i l h  u s  3h 'li A vero ie . a c  l a r  e n s l

liv 'd 1 r  V ie *  I. ■ '  *“ r  w r 5 '  ** 
l . f a r t n d  H w id  T>a- c*<xlu» lw »  
I.Tiri I m m ' i' - . s . tlx -1  u p "  k u rp e c '  — 
< uM O .ii' r .  r n  lo n g ' i  krxrw  w h e re  
to  f u r l  l lx  rti ll . l t  It "  a ln n  in a i le  
lla- jio liM  m e n 's  jM- tia ig lw r  I h e  
f iv e  r o p s  n o w  h a v r  a  th l id  o f  Iroi 

HV to  (x ilrn l
A t fir-t It appears only three 

hookers are there-, wildly dressed 
and llf'Jvtly clustered But 
O'Brien ond Ellis ftoml to two 
oiber women standing nearby, 
clad in pastel-colored slacks orw 
conservative blouses. They loo.t 
like college studctits, maybe 
Bible camp counselors.

"T  lie y 'v e  b e e n  u p  h e r e  fo r  n  
c o u p le  w e e l ts  n o w ,"  O 'B rie n  
s a y s .  " W e  p ic k e d  u p  o n e  o f ttrern  
I h e c i l i t r  n ig h t .

"1 d o n 't  th in k  th e y  r e  m a k in g  
m u c h  m o n e y ."  h o  i-hl'S. a  r e ie r -  
er.ee to  th e  r  d r  era 
l u r d l y  diver ises t l ic  w a u - t m y  
o i l e r  lo r  u l r  "1 ju s t  do.: '  u ^  ]stand It. Vr a t  they d a  m Ac they
h a n d  n y h t  o v e r  to  i h e l r p ^ i

T h e i r  p im p , th e  d -  v<n- «  
i a v .  is  a  v io lr r.t m a n  w h o  l u s  b a t  
m  il  b o th  w o m e n  u» th e  rc < e n t 
K .- I .  L in e  m o s t  in  th e  P -  r f s r u tg
profession, he V iSI
"nrntector. someone who wu 
o l f e r  h is  dents a ptacc to  t u >  
and o (O'-raniee llv-.t theywmi t 
be p cr.iitcd by oii.rr ptrops. bo- 
no o !! 'h" w'-nw a

tbrlr own ptmi*. arv! the nv-n 
e rr  nttm il»* greatfnt ilmvrr the 
l,«.yi rsfoii-

"Vuull v*- tliem drtvlng along 
nuikliv. ptckuln." O’Brien a»y* 
uf ll*- men "The K"E will nui 
nut mid luihl owr lb- nv»*e,s 
But wtul are )tiu fOilng to 
Ttw gill’ win t testify ogAlhsI 
tlirni. arvl thry'H If II yvrJ the guy
is u fffTal ol thrtn. arrl tix-y 
owed film money Vou can I 
make a tu w  oul ol that.”

Ellis gaits the c#r *rrt’T' 
(ianit-ell r.r.l into tfxi Uarenofa 
Int. orvl the women oratift. the 
Hihle coun.velon» h»o-ded waith 
uikI If f  oitiers moving j»nh. 
llv-y follow I he U ltir first, ckots- 
nc.; llKin up to Ntnttl Avemar, 
th n lutn around to lack!'.- the 

.ollx-rs
UK- women are cruamu 

gtorvry store fair king lot. Man- 
Mrjiglil idirad dctpue llw to. 
preveme mdy u few; levl aw. 
"(>w«l evening." O'Brien v.- 
Ha- wuincn dan'l unsv. 
"t'ome lie re," hr bark*.

"I want you oil UK tllWI, I 
U-ll. them, ihisr cjplalro tl. 
iheir reluvd lo comply wiih . 
wlfhes will sjK'll a nlglil a', r  
Sixth Avenue Jail.

"We were Juat gohip to B 
Mure- lo use the jilvvn-.'1 One 
die women, not-so-Uiblolik. 
clo-x' ninge. procilmlly spii-* 
hun

"I want you off Hie s in - 
O'Brien iclterute-i 

• "We luivr 10 call n  ISki. I- 
wnmnn rvjirly ahoutn. Her h  
nef dlW(ip>-«iU Into tin- cu; 
market and tvnpjKi run few m 
uies l.'ilrr " ll>e cab II1“' heiv 
10 ntlnuH-'i," »!»' announces 

"Une." I ll's niwwn> •
be lank In right " , ......

7 A small Ivni man * J*' “  ' 
parking lot mrov. Ue- ‘̂

r - ' r s w W j -  s y s i s ^ S r :
r ^ s s ® 5?55
“ tu » M 'S ? « « k le w .m .  
n e w  uCt msri'.'c.t im w ij^
remlan. am su-ktm cU»u.
slrovtcomersl-i Si r ,
swines his f  ‘
haichuttk. 0  Itrica p- • ((
Udio a sh ; even the sms;, 
noting iliat » ,1'1' r  -
r i l l s  s e e m  to bo wo.U f .
lomp.td." In' breaukn ’ _ 
makiiil! some tral'n . . t 

That said he ar> . 
over the hatch.;'- 
driver lacks n 
the women to le>'r 
‘here- The

warns cga'O- t
jail " . i-x
* Back r r  F. -,
h-ailmr wre-e;

sili ‘c r  r '
H. v -

I |J . "

parklrg lot as the woman bry. 
Ill tu t Mcrens tfie tani^c. £j, 
snif. Her car unly if*cl*s In 
firrellww

"Aren't you In yw r  restrkm 
ateaV  0 Brtrn ytji* y. 
woirotn u t li. "I'm g<ii,-̂ - it„', 
now," she soys, pouia-uj ocu. 
llie.-.lrcet

"Arvn i ywj in yWr efTrty  u  
repc-.lls Six- begins |U umirr 

I lo.’J yr*j," wn- wys |0 .a
W l l lk l r g  r r . r r  ll- .p r.. 1
In walk 1 hj 

hi ip
ir.rr Ihrre now 
Ihnugfi t r n

there."
''No." O'Brien srjp. "y > .. 

In Mfiy o u t o f  ihit a rm  l i a u ,  
lawful order of in.- tcun. ».-o ,•. 
ur«- rail loenier th a i arra |.* t  
resi son.

See Vkt.pgp c ^
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'Tve lilted 10 lev m l  ol them 
who have (old nc Dot they came 
up 11pm Seattle U x iiix  down 
(here they're getting 30 diva In 
lull fur wrcavi olicjkvi," O'Brien 
sad while on pntiol Last week. 
“A let of these y llli are new In 
(own "

"There are Bbout as many of 
them out here sr. there were 
bock then," Robtoitt said. 
•’They're all over U.9 placs. I’ve 
driven down here and seen 50 of 
them standing*round."

Felice Cant. Geotvc Novacky, 
who worked vice for the city 
force during the oil boom, 
agreed. " 1  would my that tire vis­
ibility of the procututea 1* proba­
bly close to what It was darby 
the pipeline days," ha tuid Thurs­
day. "Everyotvs’o complalr.Ur. 
about It. People to the commu­
nity stem to be more ouutpoki-n 
to their concern about It than 
thev were then."

Security flnn president Mike 
Barnes, who said lie uisiructs his 
guards to antct ut least one 
prostitute a week outslda his 
Fourth Avenue office, aild come 
of the women arc particular 
problems.

"They'll Jurr.p to the cur and 
• molest you, or anyone you've got 
to the car with you, six or seven 
at a time," ho sc.il "They're wil­
ing dope. You too them smoking 
a jotot, walking down toe 
street."

John Kennedy, office man­
ager for Dr. Kerry Nahonr<ey’s 
dental offices at 203 E. Fifth 
Ave., said he'd witnessed the wo­
men's uggrewlon several times. 
"I've noticed It's become o little 
more competitive," ha M i l  "be­
cause a car or truck will pull up 
to the curb and three or iixir o! 
them will ran to It."

Complaints, rmwt c't 'them 
from downtown Uutnras owners 
wlto aay the women's presence 
hurts their Image und ability to 
draw customers, have prompted 
u vigorous police attempt to 
clear streetwalkers from the 
area.

But the officers hsve £0 fur 
found themselves unbemumm J 
tor the task. The or.rtrtittfni's 
rombtoed GIU ouJ Felony Si’im­
pression units — ccmprtibvt ll-' 
detectives charged with aiiires.v- 
toi the problem — together boost 
only five members.

And, &'though thslr efforts ere 
bolstered- by duly anupioctliu- 
tion foot patrols conducted by the 
force's nine-member Crisis In­
tervention Response Team, the 
latter officers have been as­
signed regular shlluud days off 
— meaning toot only two are usu­
ally on the street during a shift.

Complicating toe situation 
further la the area the police ore 
called upon to cover. While pros­
titution-related activities nave 
typically been confined to sev­
eral downtown blocks, many ar­
rested streetwalker! are re­
stricted from toe area as part of 
their release or protatinu condi­
tions.

Although toe measure has 
kept many of tlie women from 
assembling at ceruia key Inter­
sections, li has also prompted 
many to seek workplaces outside 
downtown — or,d. therefore, has 
further stretched tksn the police 
foil u ossiw.'J toctstr- * them

Thursday. "I think we need to 
look at toem a little bit more to­
wards reviling them It's having 
an effect that we hadn't really
anticipated."

Uttinger and several officers 
said 11*  Ir.-tu-.trv's deccmruliia- 
non fire' rot toe city's
pnwll. -»c prospective
cuslon............- .ger know wliere
to find them. But, they acknowl­
edged, the trend nuy soon spark 
complaints from businesses and 
homeowners to arras previously 
clear of toe women.

Meanwhile, more then a 
month after several downtown 
businessmen and women met 
with city officials to voice their 
concerns about prostitutes, sev­

eral workers say toe situation 
has gotten little better.

"i'll see them coming to to get 
something to cat," Mid John 
Brown, manager of the Lucky 
Wishbone restaurant at Fourth 
Avenue ami Relink Street. 
“Then they'll leave and croea toe 
street to ply tlietr trade. There’! 
some nights they'll be over there 
throughout the rilght.

"I was surprised that there 
were some working down here, 
tills fareast/'hcsald.

Louie VuJjnir. owner of Fifth 
Avenue's Polar Bar, said prosti­
tutes to his business's block have 
"hurt us. They're tough.

They're a problem," be sakL 
"The last si* month* they've

0 1 . 1  W I O
•

been going strong. I've seen a lot 
of hooker* in this town over toe 
year*, and toe/ve never been 
this strong." - 

Vukmlr said he U building a 
fence behind his property so that 
prostitutes will not be able to use 
his alley as an escape route from 
police. "When we're done, they 
won't be able to run behl.id the 
building," he said.

Kennedy said toe orthodontic* 
profession has been affected, as 
well. "We've had a few custom­
ers transfer to other offices, be­
cause some of them don't feel It's 
appropriate for their children to 
be exposed to It.

"Both Dr. Nahomey and I 
have been .solicited," he said.
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Kir,0 -̂Dro-C| r  n * ! !  . . . .  „ ; . - i  -Vol. • |City plagued by aggressive prostitutes \
by F.arl Swtfl 
tw xviw

Prostitutes have descended on An­
chorage's streets U1 numbers muling 
those of the city’s pipeline years, and 
local officials twiy liter influx has (estod 
the resources of both police und proao- 
cuior* charged wito lighting toe sgo- 
old cilme.

Anchorage police officers assigned 
to the department's Cicncrul Investiga­

tions Unit said last week there may be 
as many us lt»J femule prostitutes 
working on the city’s streets this sum­
mer, und tout their visibility and ag­
gressiveness at ■ least equals that of 
prostitute* to Anchorage during the 
city's mld-IOTOs oil boom. .1

All told, the Investigators sold, some 
200 to 250 women, including those not 
working on ihc street, arc probubly to

account for the aret's male prostl- 
lutes, child prostitutes, and self-em­
ployed, high-priced call girts. - .,

And the phenomenon, Cpl. Mark 
O'Brien, Investigator Lany Robtoett 
aid other officers said last week, la at 
least portly due to the clty'a oU-rich 
reputation and stiffened criminal pen- 
alllcr against the women's activities to 
Lower«  communities.

the profession here. The total does not See Prostitute*, page Ad
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