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Background

Since 1980 the State"s correctional system has had to cope with a
rapidly escalating prisoner population. The incarcerated prisoner
population tripled over the past five years (770 at year end 1980 to ?7311
at year end 1985), and is expected to double agMn between 1986 and 1991,
the next five year period. Department of Corrections®™ population
projections, used to compute prisoner population growth, have been based
conservatively upon a relatively simple linear trend model and the actual
inflow over the past four years of 300 new prisoners received each year
above and beyond those released. Additional and more sophisticated
projections have recently been published by the School of Justice at the
University of Alaska, Anchorage. The bed space needs for the correctional
system are herein calculated at, or between, the Department of Corrections
and School of Justice population projections for each of the next five
years.

Since January 1983, the Department has constructed or otherwise added
over 800 new institutional beds to che correctional system. Additionally,
the Department has maintained just under 200 state prisoners within the
Federal Bureau of Prisons at a variety of locations around the nation and
recently reached a new high of nearly 300 state prisoners maintained via
private sector contracts in a variety of community rfsidpntial centers
within the state.

The Department cf Corrections withstood a comprehensive class action
lawsuit (Cleary v. Smith) in which the court did not find the state short
of either constitutional or statutory mandates. The court expressed real
concern, however, related primarily to the state"s ability to continue to
provide sufficient bed space for the burgeoning prison population.

The Department of Corrections currently has under contract the
construction of 436 additional beds which will be "on-line"™ 1in calendar
years 1986 and 1987. (See table following for present and future bed space
summary.) These new beds, however, will be insufficient to house the
continually growing prisoner population.

The Problem

The State of Alaska will need to obligate approximately $140 million
in capital funds over the next three fiscal years in order to bring
approximately 2100 new prisoner beds on line over the next five calendar
years if it "s to keep up with the influx of offenders into the state".s
correctional system. While a combination of new facility construction,
additions to existing facilities, and conversions of former military or
construction camp sites can be utilized to control capital costs to some
degree, it is estimated that approximately $25 million will need to be
allocated in FY 87, $57 million in FY 88, and another $57 million in FY 89
in order to keep even with prisoner population growth. The FY 87 figure
($25 million) does not include the $22.7 million needed for construction of
phase two of the Spring Creek Correctional Center at Seward. It has been
assumed that funding for the second half of the Seward project will be
based upon city, not State, financing and, upon completion of construction,
the city-built facility would be leased to the State. These figures do not



reflect the staffing and other operating costs which follow upon completion
of facility construction.

Alternatives

There are two principal policy choices available to the State of
Alaska for managing the rapidly expanding prisoner population. Each major
policy choice has within it some flexibility. First, the State can elect
to dedicate $25 million to $57 million per year over the next three fiscal
year?, r capital construction of new correctional bed space. Second, the
state CGuld cnoose to modify the criminal law whi feeds offenders into
the correction! system.

The latter policy option does not necessarily have to eliminate the
concept of presumptive sentencing, but could modify various aspects of it.
It appears that even if the pres ive sentencing prTvision of the
criminal code were totally repea immediately, it would take seven years
before a noticeable impact would Felt by the correctional system.
Therefore, the FY 37 capital improvements will be necessary whether
policies and laws are changed or not.

For example, the following modifications to criminal justice policy
and law could have a dramatic and less costly affect than continued high
rates of incarceration:

Increased good time provisions for good behavior;

An expansion of prisoners eligible for parole consideration;
Increased prisoner furlough programs;

Additional private sector contracting authority for holding and
treating prisoners;

Improved emergency release provisions at times of system
overcrowding;

Intensive probation/parole supervision in lieu of incarceration;
Incentives for guilty pleas in lieu of trial;

Increased use of citations in lieu of arrest for minor offenders;
Elimination of misdemeanant offenses and offenders from state
responsibility except in those areas of the state la king any
other form of governmental authority;

10. Increased use of restitution sentences including development of a
day-fine system in which non-violent offenders make restitution
to the victim and/or the state based upon the offender®s legal
income computed on a daily basis, 1.e., certain crimes are valued
at two days®" pay, other crimes five days®™ pay, still others
thirty days" pay, etc., similar to the Scandinavian concept of
socir-.” justice. The day-fine is an economic sanction which
affects offenders equally based upon their ability to pay.
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Any, or most, if not all, of the foregoing 10 examples could be
incorporated into bills now before the current legislature, especially HB
114 and HB 141, both of which have passed the House and now reside in the

Senate.

IT the executive and legislative branches of government do not agree
to these or similar such changes in policy and law, the Department of
Corrections will, of necessity, require funding for both substantial



capital improvements and operating expenses for these improvements. Even
if substantial changes in policy and law were to be made immediately, there
remains the need for construction of additional beds to house long term
violent offenders and the over 500 sex offenders serving sentences or now
entering the correctional system.

Summary

In spite of the tremendous effort of the state to keep abreast of the
rapidly escalating prisoner population, that population which tripled in
the past five years, is expected to double again by 1991.

In order to continue to cope with the continuing influx of prisoners,
the state will etcher have to commit funds (approximately $140 million) for
construction of approximately 2100 prisoner beds over the next five years,
or it must make immediate and substantial changes to criminal policies and
laws.

Even if rapid and substantive changes to the criminal law were
possible, the need still exists for the addition of a substantial number of
new correctional beds to house thp high number of sex offenders and long
term violent offenders.

In summary then, because it is criminal policy and law which
determines and drives the size of the correctional population, the state
must either pay for the confinement of the offenders it sends to prison, or
it must provide improved mechanisms (i.e., policy and law) for adjusting
the number of persons who enter into and exit from the state correctional
system each year. Based upon the assumption that major law and policy
changes will not soon be forthcoming, the following table of bed space
needs through 1991 is provided. A brief description of each asterisked

project follows the table.

Finally, it must be recognized that there is the possibility of a
third and fourth option from which the state may proceed. The third option
would realistically include a combination of construction and criminal law
and policy change. The last and most dangerous option 1is inaction if for
no other reason than approximately 2100 new inmates will be sent into the
correctional system over the next rive years whether the correctional
system is prepared for them or not.



January 1986
ALASKA DEPARTMENT OF CORRECTIONS
Institutional Operational Capacities

On Line Bed Space Needs Summary:

1985 1986 1987 1988 1989 1990 1991
1. Cook Inlet Pre-Trial 397
2. Sixth Avenue 100 *(FY88)
320
3. Hiland Mtn/Meadow Creek 216 22
4. Palmer Medium 1CO - 40
Palmer Minimum 130
Mat-Su Pre-Trial 62
5. Goose Bay 108 *(FY89
320
6. Wildwood 300 *(FY89
240
7. Fairbanks 232 (44) *(FY87)
240
8. Anvil Mtn. 88
9. Yukon-Kuskokwim 72 24
10. Lemon Creek 162 *(FY88)
232
11. Ketchikan 63
12. Spring Creek 288 *(FY87)
320
13. Delta *(FY87) *(FY87)
200 300
14. CRC 260 35
15. FBP 200 (188)
Sub-Total 2428 215 412 432 240 552 560
TOTAL BEDS 2428 2643 3055 3487 3727 4279 4839
POP. Projections:
UAA* 2344 2709 3070 3469 3907 4375 4889
DOC 2311 2600 2900 3200 3500 3800 4100

* (FY) Represents year of capital funding request
UAA -incarcerated plus community residential center offenders.

2 DOC figures do not include a backlog of 575 short term offenders 1in the Anchorage area
and 36 fn the Ketchikan area.

<
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Capital Projects Description by Fiscal Year

The following provides, in outline form, a brief description of each
of the seven asterisked capital projects from the Table. The projects are
prioritized by fiscal year and are required to be ready for occupancy in
the column year indicated in the Table in order to meet the population
pressure projected for that year.

FY 87
Project: Delta Pipeline Camp
Offenders: Up to 500 medium security iInmates, including 350 sex
offenders.
Estimated Costs: $8 million to re-open, renovate, repair, convert to

correctional center. $3 million to purchase numerous
buildings on approximately 135 acres, or a least of
same at $600,000 per year for 10 years after which
state owns.

Critical Factors: Lowest cost, most rapid development possible anywhere
in Alaska. Potential to hold large number of prisoners
over 10-year period at least. Must develop perimeter
fence and start-up utilities in early summer 1986 or
lose entire year of construction. Work-oriented
facility where offender population will do most of the
renovation and repair work.

Project: Seward-Spring Creek Phase Il

Offenders: 320 long term high security offenders, total at Seward
nearly 640.

Estimated Costs: $22.7 million, to be financed and built by the City of

Seward, and leased upon completion to the State, the
same as Phase | now under construction.

Critical Factors: Phase 1 of the Spring Creek facility will be full when
it opens in 1987. Phase 11 will hold 320 similar long
term high security offenders and prevent the need to
expand all other correctional centers 1in order to hold
high security sentenced offenders. In order to save
construction dollars, Spring Creek Phase 11 should be
approved in FY 87 and the City of Seward notified to
proceed.

Project: Fairbanks Correctional Center-Double Housing Unit and
Remodeling "

Offenders: 240 pre- and post-trial offenders from the Fairbanks
area.
Estimated Costs: $12.8 million on existing site.
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Critical Factors:

Project:

Offenders:

Estimated Costs:

Critical Factors:

Project:

Offenders:

Estimated Costs:

Critical Factors:

Project:
Offenders:
Estimated Costs:

Critical Factors:

Continued overcrowding in the Eaf*"Vnks facility and
the growth of the Fairbanks area including the Light
Infantry expansion at Fort Wainwright; utilization of
the double housing unit prototype will save design
costs, construction time, and operational costs. New
kitchen, dining, and food storage space will be built
and present dining/kitchen and dorm areas converted to
essential 1inmate program space.

Fy 88

Anchorage-Replacement of Sixth Avenue-Classification
and Diagnostic Center

320 pre- and post-trial Anchorage area offenders,
classification, diagnostic center.

$40.3 million (land not identified)

The Municipality of Anchorage owns the present Sixth
Avenue Tacility which it leases to the State. The KOA
has notified the State that it should plan to give up
the facility sometime during the next few (unspecified)
years.

A classification and diagnostic center will replace the
current Sixth Avenue Tfacility and will provide mental
health care.

Juneau-Lemon Creek Correctional Center Exp sion

232 pre- and post-trial offenders from the Southeastern
Region.

$15.5 million on existing site.

Jtilization of the double housing unit prototype will
save design costs, construction time, and operational
costs. Some institutional remodeling (i.e., kitchen)
and conversion of existing dormitory space to essential
inmate program space. Facility is at or above capacity
at all times and will be able, with expansion, to house
increasing pre-trial and local relatively short term
sentenced populations.

FY 89
Kenai-Wildwood Correctional Center Expansion
240 post-trial medium security offenders.
$15.5 million on existing site.
Utilization of double housing unit prototype will save
design costs, construction time, and operational costs.

Regional as well as statewide growth and iInmate program
space will be the driving force for Wilo.ood expansion.



Wi ldwood

is currently a leased facility. It could and

should be purchased for approximately $5 million as early as

NOTE:
possible
but sound
Project:
Offenders:

Estimated Costs:

Critical Factors:
Fy 87

Delta 11.0
Seward 22.7)*

Fairbanks 12.8
Ren & Rep 1.0

in order to preserve the State"s current and substantial

investment.

Wasilla-Goose Bay Correctional Center-New Facility

320 sentenced medium security offenders.
$40.3 million on existing site.

By 1991 this facility will be required iIn order to
accommodate the increased number of inmates generated
in the Southcentral area of Alaska and statewide. The
totally new correctional facility would supplement, not
replace, the existing mi”~’mum security facility c.t the
Goose Bay s .te.

Summary Capital Projects
Fy 88 FY 89 Total
Anchorage 40.3 Kenai 15.5
Juneau 15.5 Goose Bay 40.3
Ren & Rep 1.0 Ren & Rep 1.0
50 138.4

*to be financed by the City of Seward and leased to the State upon

completion.
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OVERVIEW: PRESUMPTIVE SENTENCING

1. What it Presumptive Sentencing?

In 1978, as part of the comprehensive revision of the
criminal code, the Alaska legislature adopted an equally sweep—
ing revision of the state"s sentencing laws. The most signifi—
cant aspect of the sentencing revision was the enactment of
presumptive sentencing.

Presumptive sentencing is a system in which judicial
discretion is channeled by the legislature. The legislature
sets a specific term of imprisonment which 1is "presumed"” to be

appropriate for the average offender (thus the use of the ternm

"presumptive™) in the absence of specific aggravating or
mitigating factors. IfT such factors are present the sentence
may be varied by the court within a designated range. Other

features of the system are 1ineligibility for parole, increas—
ingly higher presumptive sentences for repeat offenders, and a
"safety valve"” that allows deviation from the presumptive
sentence in extraordinary and unanticipated circumstances
before a three-judge sentencing panel.

When Alaska adopted presumptive sentencing 1in 1978,
six other states had already adopted similar sentencing
schemes: Arizona, California, Colorado, |Illinois, Indiana and
New Mexico. Today, seven additional states have also adopted
presumptive sentencing schemes: Florida, Minnesota, New
Jersey, North Carolina, Pennsylvania, South Carolina, and

Washington.



The two most frequently asked questions about
presumptive sentencing are (1) why do we need presumptive
sentencing; and (2) are the numbers which have been set by the
legislature (i.e., the specific presumptive terns) too high or
too low as to a particular offense or a particular group of
offenses? To answer these quv>stions we have to take a look at
how sentencing works, why presumptive sentencing was developed,
and how the specific terms were arrived at.

2. Why Presumptive Sentencing?

To understand why presumptive sentencing was adopted,
one has to understand how .sentencing works without a
presumptive system. Prior to 1980, sentencing in Alaska (and
in most other states) was indeterminate and solely at the
judge®s discretion up to a statutory maximum. A judge could
impose any sentence, ranging from zero to the maximum allowed
undver the law. (In cases where the person was convicted of
more than one offense, the judge could also impose ™"consecu-—
tive" sentences which meant that the maximum sentence 1in many
cases was almost wunlimited.) This type of sentencing system
works fine in a perfect world but Jjudges are subject to the
same human frailties that affect us all. They therefore make
mistakes and are subject to being influenced, either
consciously or unconsciously, by inappropriate considerations.

However when an 1improper sentence 1is imposed, it 1is
often difficult if not impossible to correct that sentence.

The courts have told us that, although an excessive sentence



can be lowered, a sentence which is too lenient cannot be

increased. With sentences that are too lenient, the only thing
that the appellate court <can do is "disapprove™ of the
sentence. Even with sentences that many people would find to

be improper (either too harsh or too 1light), the appellate
court will require that the sentence be reduced only if the

court 1is convinced that the jJjudge was clr "rly mistaken™ in
imposing the sentence. Thus the legal systenm s certain
inherent Ilimitations on its ability to change a sentence that
has been lav/fully imposed.

This kind of system with unlimited discretion
inevitability leads to widely varying sentences in similar
types of cases, In the mid-70"s the Alaska Judicial Council
conducted two studies of felony sentencing practices 1in Alaska.
Several hundred cases were analyzed from all over the state and
with all types of crimes. The <conclusion reached by these
studies was that the two most significant factors affecting a
person™ sentence were (1) the vrace of the defendant, and (2)
the 1identity of the sentencing judge. The summary section of
the council®s 1975 study noted that

[2] higher percentage of some groups of persons

were convicted or sentenced more harshly than

other groups, however. Even when many other

factors were held equal, some groups of persons
still appeared to receive disparate treatment.

for example, two-thirds of all Blacks sentenced

for robbery received sentences of five years or

greater, while less than one-third of Caucasians

did, even though twice as many Caucasians

sentenced for robbery had prior felony records
as Blacks.



ALASKA JUDICIAL COUNCIL, SENTENCING |IN ALASKA: A DESCRIPTION
OF THE PROCESS AND SUMMARY OF STATISTICAL DATA FOR 1973 (1975)
(B. Cutler, Research Attorney), page 175.

The Judicial Council®s studies directly led to the
consideration and adoption of a system that would channel the
judge®s discretion toward wuniform sentences based on appro-—
priate sentencina criteria, and away from disparate sentences
that were potentially affected by inappropriate criteria. The
purpose of Alaska®"s presumptive sentencing system was made
clear in the legislative commentary that accompanied the
passage of the criminal code: "the elimination of unjustified
disparity in sentences imposed on defendants convicted of simi—
lar offenses - disparity which is not related to legally rele—
vant sentencing criteria." ALASKA SENATE J. SUPP. NO. 47, at
148 (June 12, 1978).

Alaska®"s presumptive sentencing system still leaves a

great deal of discretion with the sentencing judge. With few
exceptions, presumptive sentencing only applies to repeat
felons. There 1is no mandated presumptive term for first time

offenders except 1in cases of (1) sexual assault 1in the first
degree or sexual abuse of a minor in the first degree; (2)
class A felonies, 1i.e., robbery, arson, assault with serious
physical injury, manslaughter; and 3) assaults on peace
officers and other emergency service providers.

With this discrecion still remaining under Alaska

law, trial judges at t Mes continue - sentence too harshly or



too leniently 1in the view of the appellate courts. In Langton
v. State, 662 P.2d 954 (Alaska App. 1983) , the Alaska Court of
Appeals was faced with 3 similar cases of child abuse where
one defendant got 6 years, one got no jail time at all, and one
got 20 years. (At the time, such offenses were not subject to
presumptive sentencing.)

Judge Singleton®s concluding paragraphs 1in Langton
concisely summarized the three disparate sentences imposed on
each defendant and the wunsatisfactory modifications of the

sentences that the court of appeals was able to affect.

Langton, Doe and Joe -.were convicted of sexual
assaults of children. Of the three, Langton was
the worst offender since he committed many sepa-—
rate assaults over a long period of tinme. Doe
assaulted two children on one occasion and Joe
committed a single assault. In all other
respects, the offenses are virtually indistin—
guishable. In a rational system seeking to
eliminate disparit and attain reasonable
uniformity, Langton should have received the
most severe sentence and Doe and Joe similar and
substantially less severe sentences. In actu—
ality, Langton received a much less severe
sentence than Joe, and Doe received no period of
imprisonment at all. While we have modified two
of the sentences, the modified sentences still
leave substantial disparity in place. This

unsatisfactory vresult 1is a necessary concom-
mitant of the substantial trial court discretion
which still exists for first-felony offenders
where the ultimate decision must rest upon an
application of the clearly mistaken standard.

Id. at 962-63 (footnotes omitted, emphasis added).
Under a discretionary sentencing system, it 1is not
surprising that the sentencing disparities described in Langton

occurred. In such systems some defendants are treated much

differently than other similar defendants based on a judge®s



individual sentencing attitudes, and this serves to undermine
public confidence in the entire criminal justice system.
Presumptive sentencing minimizes, if not eliminates, these
unjustified disparities. It was for this reason that 1in 1978
the legislature enacted presumptive sentencing for all repeat
felony offenders. Cases such as Langton serve to emphasize the
continued need for presumptive sentencing.

3. The Specific Presumptive Terms

The original presumptive sentencing system enacted in
1978 (with an effective date of January 1, 1980) has only been
modified slightly since then. .The specific presumptive terms
enacted by the legislature were the result of a great deal of
careful thought and study, and 1in some 1instances were based on
information provided by the Alaska Judicial Council relating to
past sentencing practices 1in Alaska. The various proposals for
presumptive terms considered by the legislature in 1978 appear
in Chart A (Criminal Code Revision Subcommisrion version) and
Chart B (House Judiciary version, Terry Gardiner, Chairman).
The final version as adopted 1in 1978 1is set out in Chart C and
the present system 1is displayed 1in Chart D. In addition, a
comparison of Alaska®s system with the systems 1in other states
shows that the specific terms 1imposed under Alaska law are
consistent with, and in many <-ases lower, than those 1imposed by
the Jlaws of other states. The Arizona scheme (one of the

original presumptive sentencing states) appears in Chart E.



The present sentencing system in Alaska 1is based on
the need for uniformity, certainty, and equal treatment. The
specific presumptive terms have been based on past sentencing
practices, sentencing systems from other states, and the legis—
lature®s assessment of sentences which are appropriate to the
crime committed. However, these same ",onsiderations can and
should be periodically reviewed in light of actual prac :ice to
determine whether there is any need for modification. For
example, in 1982 and 1983 the legislature provided for
additional specific presumptive terms when the defendant
possessed a firearm, assaulted a peace officer, or committed a
crime of sexual assault in the first degree. If it 1is
determined that the presumptive sentencing system is in need of
change then there are several ways to go about it:

(¢)) the specific presumptive terms can simply be
reduced or 1increased, or a narrow range can be substituted for
a specific number of years;

2 additional mitigating or aggravating factors,
which are precisely worded to avoid overbroad interpretations,
can be considered;

3) parole eligibility can be expanded or limited;
and

4) sentence reductions based on "good time" credit
can be expanded or limited.

The most important thing to keep in mind, however, is

that any ciange 1in the presumptive sentencing system should be






rr.OPOSAL OF CRIMINAL CODE REVISION SUBCOMMISSION: HB 661 (1978)

Current First Felony Second Felony Third Felony
O ffense Offender Offender Offender
Class A Felony 0-15 3-7 H-16 7-11 (11-18) 18-30
Class B Felony o - i-3 (?5) 5-7 3-7 (j-") 11-16
L
Class C Felony 0 -3 0-3mo. ~3mo. - 3) 3-4 1/2 1-3 (3~ 5-7
Presumptive range is circled. Numbers to right is range of sentence if factors in aggravation are established.

Numbers to left is range of sentence if factors in mitigation are established.

CHART "A"



Current
O ffense

Class A Felony

Class 1) Felony

Class C Felony

* 1If firearm

Presumptive

number

to

First Felony
Offender

3 - 15*

A - 15
0 -7 2 1/2
0 -3 1

used.

terms are circled. Number to right
left is lowest for factors

HOUSE JUDICIARY

PROPOSAL:

CSIID 661

Second Felony
O ffender

is

(1o) 15

NEN 7 1/2

© 3
highest sentence

in mitigation.

CHART

nge

for

Third Felony
O ffender

7 1/2 22 172

factors in aggravation;



PRESUMPTIVE SENTENCING AS ENACTED IN 1978

Current First Felony Second Felony Third Felony
Offense Offender Offender Offender

Class A Felony

Class B Felony

Class C Felony

Number in circle is presumptive sentence. Number to left is Ilowest
mitigated sentence; number to right is highest aggravated sentence.

Only if firearm used or if victim suffers serious physical injury
and offense is not manslaughter.

CHART ™C"



PRESUMPTIVE SENTENCING TODAY

Current First Felony Second Felony Third Felony
Offense Offender Offender Of fender
Sexual Assault or 4 (li) 30 7 1/2 ° 30 12 1/2 (7" 30

Sexual Abuse of a
Minor in the 5 © 30
First Degree
2 1/2 (?) 20 5 o 20 7 1/2 ~s5A 20
Class A Felony
3 1/2 20
Class B Felony 0 n2***~ 10 0 10 3 O ]O
0-10
Class C Felony 1/2 N1***n) 5 0 6) 5 1 1/2 O 5

0 ' 5 J

Ten year presumptive term only applies in cases where the defendant possesses a firearm, uses a dangerous
instrument, or causes serious physicaL injury during the offense. All other cases are subject to the eight year

presumptive term.

‘even year presumptive tcr.u only applies if crime is a class A felcny other than manslaughter and the defendant
possesses a firearm, uses a dangerous instrument, causes serious physical injury or knowingly directed the conduct
constituting the offense at a uniformed or otherwise identified peace or correctional officer, fire fighter,
ambulance attendant, or other emergency responder engaged in o fficial duties. All other cases are subject to the

five year presumptive term.

Presumptive term of imprisonment only applies if defendant knowingly directed the conduct constituting the offense
at a uniformed or otherwise identified peace o correctional officer, fire fighter, ambulance attendant, or other
emergency responder engaged in o fficial duties. All other cases are not subject to presumptive sentencing an-4 the
defendant faces a maximum term of imprisonment of ten years for a class B felony and five years for a class C

felony.

CHART "D"



PRESUMPTIVE SENTENCING IN ARIZONA

Current First Felony Second Felony Third Felony
Offense Offender Offender Offender

14 @ 28

21 Eb 35

14 7

N
[

Class 2 Felony

(residential burglary,

N
@

21 14

sexual assault, arson —
4 10 5 15 10 20
Class 3 Felony
(manslaughter, armed
15 10 20 15 25

robbery, aggravated
assault)

12

Class 4 Felony

(negligent homicide,

12 12 16

perjury, unarmed
robbery)

Class 5 Felony

(credit card theft,
shopli fting)

SHONONONONONMOMG

3/4 2 1
Class 6 ialony

(animal fighting,
. . 1 1/2 3 3
jury tampering,

false swearing)

N

1/2 4

® 0 6 0©®p ©® 6 @0

Numbers below broken line involve offense committed with deadly weapon or a victim who suffers serious physical
injury. Parole eligibility for all offenders is restricted to last half or third of sentence, depending on length of
sentence. Probation is precluded :cr second and third felony offenders.



TERMS OF IMPRISONMENT AND AUTHORIZED FINES
FIRST OFFENSES UNDER CRIMINAL CODE

FELONY TERMS OF IMPRISONMENT
"A" felony Ah —[5-711* - 20
"B" felony 0 - [2]** 0
"c" Jlalony 0 - [I]*** - 5
KEY
Number in bracket is presumptive sentence.

Number to left is lowest mitigated sentence.
Number to right is highest aggravated sentence.

*Five year presumptive team if first offenset a seven year
presumptive term applies if first A felony convictio.., other
than manslaughter, and defendant possessed a fire.\rm or used
dangerous instrument or causeclserious physical injury during
the offense or knowingly directed the conduct at a uniformed
peace officer or emergency responder engaged in official
duties

**Two year presumptive sentence applies if first B felony
conviction and defendant knowingly directed the conduct at a
uniformed peace officer or emergency responder engaged in
official duties.

***O0ne year presumptive sentence applies if first C felony
conviction and defendant knowingly directed the conduct at a
uniformed peace officer or emergency responder engaged in
official duties.

MISDEMEANOR MAXTMUM TERM

A misdemeanor 1 year

B misdemeanor 90 days



MAXIMUM FINES-PERSONS

OFFENSE FINE
Sexual assault I, misconduct involving a
controlled substance, murder or kidnapping $75,000
A, E, or C felony $50,000
A misdemeanor $ 5,000
B misdemeanor $ 1,000
Violation $ 300

MAXIMUM FINES-ORGANIZATIONS

All offenses - $100,000 or 3 times pecuniary gain -
whichever is greater



CLASSIFICATION OF OFFENSES

Murder 1
AS 11.41.100
20 - 99 years

Murder 11
AS 11.41.110
5-99 years

Kidnapping
AS 11.41.300
5-99 years

UNCLASSIFIED FELONIES

Sexual

IN CRIMINAL CODE

assault | or sexual abuse of minor

AS 11.41.410 & AS 11.41.434

First offense not involving firearms, use
of dangerous instrument, or causing
serious injury

(8]

- 30 years

First offense involving one of the above

[10]

Misconduct involving controlled substance |

AS 11.71.010
5-99 years

Attempted murder 1, sexual assault
sexual assault of minor,
misconduct involving a controlled
substance 1, kidnapping
AS 11.31.100(d) (D)

Solicitation of murder, sexual
assault I, sexual assault of a
minor, misconduct involving a
controlled substance 11, kidnapping
AS 11.31.110(c) (D)

CLASSIFIED FELONIES
B
Attempted A felony
AS 11.31.100(d) (2

Solicitation of A felony
AS 11.31.110(c)(2)

Assault 11
AS 11.41.210

Sexual assault 11
AS 11.41.420

- 30 years

Attempted B felony
AS 11.31.100(d)(3)

Solicitation of B felony
AS 11.31.110(c)(@3)

Criminally negligent homicide
AS 11.41.130

Custo 1ial interference |1
AS 11.41.320



Manslaughter
AS 11.41.120

Assault |
AS 11.41.200

Robbery 1
AS 11.4x.500

Arson 1
AS 11.46.400

Escape |1
AS 11.56.300

Criminal Possession of explosives

with, intent to commit murder
kidnapping

AS 11.61.240(b) ()

Promoting person under 16 to
engage in prostitution
AS 11.66.110(a) (2

Misconduct involving controlled
substance 11
AS 11.71.020

CLASSIFIED FELOtfFIES

Unlawful exploitation of
a minor
AS 11.41.455

Sexual abuse of minor 11
AS 11.41.436

Robbery 11
AS 11.41.510

Extortion
AS 11.41.520

Theft 1
AS 11.46.120

Issuing a bad checks,
$25,000 or more
AS 11.46.280(d) (D

Burglary 1
AS 11.46.300

Arson 11
AS 11.46.410

Criminal mischief |
AS 11.46.480

Forgery 1
AS 11.46.500

Sexual assault 111
AS 11.41.430

Assault 111
AS 11.41.220

Sexual abuse of a mirv>e 111
AS 11.41.438

Incest
AS 11.41.450

Coercion
AS 11.41.530

Theft 11
AS 11.46.130

Concealment of merchandise,
$500 or more
AS 11.46.220(c) (D

Removal of identification marks,
$500 or more
AS 11.46.260(b) (D

Unlawful possession (of altered
property), $500 or more
AS 11.46.270(b) (D)



CLASSIFIED FELONIES

Scheme to defraud
AS 11.46.600

Defrauding creditors,
$25,000 or more
AS 11.46.730(c) (D)

Bribery
AS 11.56.100

Receiving a bribe
AS 11.56.110

Perjury
AS 11.56.200

Escape 11
AS 11.56.310

Interference with
official proceedings
AS 11.56.510

Receiving a bribe by
Witness or juror
AS 1]1.56.520

Criminal possession of
explosives with intent
to commit A felony
AS 11.61.240(b) (2)

Vromoting prostitution 1
AS 11.66.110
-5-

Issuing a bad check, $500

or more
AS 11.461280(d) (2)

Fraudulent use of e credit
card, $500 or more
AS 11.46.285(b) (D)

Obtaining a credit card by
fraudulent means
AS 11.46.290

Burglary 11
AS 11.46.310

Criminal Mischief 11
AS 11.46.482

Forgery
AS 11.46.505

Criminal posession of
forgery device
AS 11.46.520

Criminal simulation $500
or more
AS 11.46.530(b) (1)

Offering a false instrument
for recording
AS 11.46.550



CLASSIFIED FELONIES

B

Misconduct involving
controlled substance
AS 11.71.030

Delivery of imitatin
controlled substance
AS 11.73.030

Misapplication of property
$500 or more
AS 11.46.620

Falsifving business records
AS 11.46.630

Commercial bribe receiving
AS 11.46.660

Commercial bribery
AS 11.46.670

Defrauding creditors,
$500 - $25,000
AS 11.46.730(c) (2

Criminal use of computer
AS 11.46.740

Endangering welfare of minor
AS 11.51.100

Perjury by inconsistent
statements
AS 11.56.230

Escape 111
AS 11.56.320

Permitting an escape
AS 11.56.370

Promoting contraband 1
AS 11.56.375



Tampering with witness |1
AS 11.56.540

Jury tampering
AS 11.56.590

Misconduct by a juror
AS 11.56.600

Tampering with physical evidence
AS 11.56.610

Harming a police dog 1
AS 11.56.705

Hindering prosecution 1
AS 11.56.770

False Accusation
AS 11.56.805

Terroristic threatening
AS 11.56.810

Riot
AS 11.61.100

Distribution of child pornography
AS 11.61.125

Promoting an exhibition of
fighting animals
AS 11.61.145(a) (1) & (2



CLASSIFIED FELONIES

Misconduct involving weapons |
AS 11.61.200

Criminal possession of explosives
with intent to commit B felor.y
AS 11.61.240(b)(3)

Unlawful furnishings of explosives
AS 11.61.250

Promoting prostitution 11
AS 11.66.120

Promoting gambling 1
AS 11.66.210

Possession of gambling records |1
AS 11.66.230

Misconduct involving controlled
substance 1V
AS 11.71.040

Manufacture or delivery of
imitation controlled substances
AS 11.73.010

Possession of substance with
intent to manufacture imitation
controlled substance
AS 13 .73.020

Advertisement to promote delivery
of controlled substance
AS 11.73.040



ARTICLES
PRESUMPTIVE SENTENCING IN ALASKA

Barry Jeffrey Stern*

As pari of its comprehensive revision of the Criminal Code in
1978, Ihe Alaska legislature adopted a sweeping revision of the state’s
sentencing laws.1 The most significant aspect of (he sentencing revi-
sion was the enactment cf a presumptive sentencing system. Presump-
tive sentencing substantially restricts judicial sentencing discretion by
specifying in advance the presumptive term of imprisonment that the
typical defendant convicted of an offense should receive.2 Legislative
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of Alaska's Criminal Code.
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Western New England College School of Law, in the preparation of this article is
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1 Act of July 17, 1978, ch. 166, 1978 Alaska Scss. Laws 219 (effective Jan. |,
1980) [hereinafter referred to as the Criminal Code],

2. The presumptive (enn of imprisonment is set by the legislature, or other body
designated by tbc legislature, and may be varied by liic trial court within a designated
range if the presence of aggravating or mitigating factors is established at sentencing.
Other features of a presumptive sentencing scheme include: the specification of in-
creasingly severe presumptive terms of imprisonment based on the prior criminal his-
tory of the defendant; provisions allowing deviation fiom the presumptive term of
imprisonment in extraordinary and unanticipated circumstances; and significant re-
strictions on the authority of a parole board or other administrative agency to release
a prisoner before the expiration of his sentence. See generally Task Force ON Crim i-
nal Sentencing, Twentieth Centuky Fund, Faiu and Certain Punishment
19-22 (1976) [hereinafter cited as Task Force Repo..t],

Thirteen states in addition to Alaska have now adopted son e form of presump-
tive sentencing system. Ariz. Rev. Stat. Ann. §8§ 13-601 to -604, 13-701 to -709
(1978 & Supp. 1984-1985); Cal. Penal Cooe 8§ 1170-1170.95, 12022-12022.7 (West
1982 & Supp. 1984); Cot.o. Rev. Stat. § 18-1-105 (Supp. 1984); Fi.a. Siat. Ann.
§ 921.001 (West Supp. 1984); ILL. Ann. Stat. ch. 38, §§ 1005-5-3 to -3.2, 1005-8-1 lo
-7 (Sinilli-llurd 1982 & Supp. 1984-1985); Ind. Code Ann. 8§ 35-50-1A-1 to -2-9
(burns 1979 & Supp. J984); Minn. Stat. Ann. § 244 (West Supp. 1984); N.J. Stat.
Ann. 88 2C:43-1 to :44-5 (West 1982 & Supp. 1984-1985); N.M. Stat. Ann. §§ 31-
18-15 1o -20 (1981 & Supp. 1984); N.C. Gen. Stat. §§ 15A-1340.1-.7 (1983); 42 Pa.
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commentaryl makes it clear thal the purpose of the presumptive sen-
tencing system is "the elimination of unjustified disparity in sentences
imposed on defendants convicted ofsimilar offenses — disparity which
is not related to legally relevant sentencing criteria.” 4

Studies of felony sentencing practices published by the Alaska Ju-
dicial Councilldramatically brought the problem of unjustified dispar-
ity in sentencing to the attention of the state legislature. The studies'
most disturbing finding was that for some crimes, all other factors be-
ing equal, the defendant’'s race was a significant factor affecting both

Cons. Stat.Ann. § 9721 /"P-jrdon 1982); S.C. Couli Ann . & 24-27-10 co -70 (haw.
Co op- Supp. 1983); W ash.R;v.Code Ann . 89.94A.010-.910 (Supp. 1985).

The Criminal Code Revision Subcommission which proposed (lie Criminal Code
lo (lie legislature, see it\fra note 62, relied on a report by the Task Force on Criminal
Sentencing, established by the Twentieth Century Fund, see Task Force Rei-oiit,
supra in drafting its version of u presumptive sentencing system. See Alaska Crimi-
nal Code Revision Suucommission, Alaska Criminal Code Rev. pi. 6, at 9
(Tent. Draft 1978) (citing the reader to the task force report for a "full discussion of
presumptive sentencing.") [hereinafter cited os Alaska Criminal Code Revision];
see abo Hcathcock v. Slate, 670 P.2d 1155, 1159 n.2 (Alaska Ct. App. 1983) (Single-
lon, J., concurring and dissenting).

The task force recommended presumptive sentencing us an alternative to what il
referred to as the then existing "dominant sentencing structure currently employed in
the United States . . . based on the indeterminate sentence."” Task Force Retort,
supra at 11. Additionally, the task force viewed presumptive sentencing as a prefera-
ble alternative to proposals for flat-time or mandatory minimum sentencing. Id. at 15-
18.

3. The Alaska Senate published the commentary to the Criminal Code as a sup-
plement to its daily journal. Alaska Senate Comm, on tiie Judiciary, Commen-
tary on tiie Alaska Revised Criminal Code, Alaska Senate J. Sun* No, 47
(June 12, 1978) [hereinafter cited as Alaska Senate Commentary]. The Alaska
House of Representatives subsequently adopted this commentary. Alaska House
Comm, on the Judiciary, Commentary on tiie Alaska Revised Criminal
Code, Alaska House J. at 1716 (June 16, 1978). The Alaska Court of Appeals has
frequently referred to the commentary in determining the legislature's intent in enact-
ing particular sections of the Criminal Code. See, eg.. State v. RastopsofT, 659 P.2d
630, 635-36 (Alaska Ct. App. 1983); Wasson v. State, 652 I*.2d 117, 119 (Alasku Ct.
App. 1982).

4. Alaska Senate Commentary, supra note 3, at 148 (citations omitted). See
abo Juneby v. Slate, 641 P.2d 823, 829-30 (Alaska Ct. App. 1982), modified, 655 P.2d
30 (Alaska Ct. App. 1983).

5 Alaska Judicial Council, Alaska Felony Sentencing Patterns: A
M ultivariate Statistical Analysis (1974-1976) (Prelim, Report 1977) [heiein-
aftcr cited as Alaska Felony Sentencing]; Alaska Judicial Council, Sen-
tencing in Alaska: A Description oe tiie Process and Summary oe
Statistical Data for 1973 (1975) (D. Culler, Research Attorney) [hereinafter cited
asSentencing in Alask a], These studies arc cited in (he legislative commentary to
the Criminal Code immediately following the legislature's declaration that the pur-
pose of the sentencing revisions is to eliminate unjustified disparity in sentencing.
Alaska Senate Commentary, supra note 3, ut 148.
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the type of sentence imposed and its length.6 The studies also showed
that the sentencing judge’s character as a “strict” or “lenient” sen-
lencer was another critical factor influencing sentence length for some
crimes.7 Surprisingly, the studies showed lhal factors usually expected
to play a significant role in determining sentence length wee of little
importance.®

6. The summary section of the council's 1975 study noted lhal:

A higher percentage of some groups of persons were convicled or sen-
tenced more harshly than other groups, however. Even when many other
factors were held equal, some groups of persons slid appeared lo receive
disparate treatment. For example, two-thirds of all Ulacks sentenced fur
robbery received sentences of five years or greater, while less the one-third of
Caucasians did, even though twice as many Caucasians sentenced for rob-
bery had prior felony records as Dlacks.

Sentencing in Alaska, supra note 5, at 175.

The council found that the incidence of probation sentences varied more by race
than by any other factor. Id. at 139. "Statewide, only 23% of iilacks and only 25%
of Alaska Natives received probation, while 43% of Caucasians received probation.”
Id. The council cautioned that (he apparent disparities highlighted in its 1975 study
could be "the correct result of differences ir. individual sentencing needs.” Id. al 175
76. Nevertheless, it concluded that “disparities of such great proportion as noted (in
the study], especially among racial groups, suggests strongly an anomalous influence
in the sentencing process that warrants careful follow-up investigation." Id. at 176.

The “follow-up investigation™ called for was conducted in the subsequent council
study of statewide, felony sentences in Alaska between August, 1974 und August,
1976. Alaska Felony Sentencing, supra note 5. This report confirmed at least
some of the fears first raised in the 1975 study.

One of the most disturbing findings of the study concerned the impact on

sentence length of membership in the black race. After taking into account

the independent contribution of all other factors in the study, being black in

and of itself contributed an estimated 1i.9 months lo drug felony sentences

and 6.5 months to sentences for crimes of theft or unlawful entry. This in-

dependent "blackness factor" survived both statistical tests and was shown

to increase the severity of sentences entirely aside from such considerations

as employment history, educational level, occupation, income, prior criminal

history und probation or parole status. Olackncss was not a factor, hov.cver,

in crimes of violence or in frauds, forgeries or embezzlements.

Id. at v-vi.

The council noted that the average additional 11.9 months imposed upun blacks
convicted of drug felonies "is more than the estimated contribution of a record of
three or more prior misdemeanors, or that of being convicted of sale of narcotics (ihe
most serious drug felony studied).” Id. ut 43. The council further found thut for
those defendants convicted of burglary, larceny, and receiving und concealing stolen
properly, blucks received sentences averaging about 6.4 mouths longer than whiles.
Id. al 28. "This estimate takes all other factors recorded in the study into account. In
other words, entirely apart from criminal record, type of oflense charged, income, etc.,
being black was associated with a significantly higher sentence.” Id. The council sug-
gested that this "disturbing™ finding may be iuteqireted either as a reflection of minor-
ity group disadvantages, or as evidence “(hat the criminal justice system in Alaska
discriminates against blacks." Id. at 28-29.

7. Alaska Felony Sentencing, supra note 5, at 20-22, 40-46.

8. The council found "that in the violent crime category, neither extent of physi-
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Presumptive sentencing lias now been in ell'ecl in Alaska for five
years.9 During thal period, the legislature has made several significant
amendments to the statutory scheme and Alaska's appellate courts
have decided numerous cases interpreting the scope of individual sec-
tions. This article examines Alaska's presumptive sentencing system
in light of the legislative and judicial developments since enactment.
The article is divided into three sections. The first section provides an
overview of the presumptive sentencing system. The second section
examines in greater detail two of its key components: the use of prior
convictions to establish repeal felony olfender status, and the aggravat-
ing and mitigating factors used by courts to adjust the presumptive
term. The third section discusses how presumptive sentencing has af-
fected appellate review of sentences imposed on first felony otfendersi0
not covered by presumptive sentencing.

. An Overview 0i- Presumptive Sentencing

A defendant is subject to presumptive sentencing if he is con-
victed of a crime classified as a class A felony,11 sexual assault in the

cal injury to (lie victim (short of death) nor lhe use of a firearm by the defendant had
any significant independent impact on sentence length.”" Alaska Felony SENTENC-
ING, supra note 5, ut ii. Only where the victim died did injury to the victim affect the
length of the offender's sentence. Id. at 24.

9. Although the legislature passed the Criminal Code in 1978, the Code did not

take etTccl until January 1, 1980. Act of July 17, 1978, ch. 166, 1978 Alasku Sess.
Laws 219. This article will examine legislative and judicial developments pcrluhing
lo presumptive sentencing occurring before April 12, 1985.

10. The term first felony offender will hereinafter be used to refer lo a defendant
who has no prior felony convictions that a court can consider for purposes cf pre-
sumptive sentencing. The term second felony offender will hereinafter be used to refer
lo a defendant who lias one prior felony conviction that cun be considered for pur-
poses of presumptive sentencing. See irfra note 24 (defining ihe terms third felony
offender and repeat felony offender for the purposes of this article).

11. Alaska STAT. § 12.55.125(c) (1984). The Criminal Code classifies the over-
whelming majority of offeuscs into six categories according lo the seriousness of the
conduct defined — class A, U, and C felonies; class A und U misdemeanors; and viola-
tions. Id. § 11.81.250(u)(1)-(6) (1983). A limited number of the most serious offenses
defined in the Criminal Code are not classified under this structure, see id
§ 11.81.250(a), and are referred to as unclassified felonies.

Class A felonies are the most serious classified offenses in lhe Criminal Code and
"involve conduct resulting in serious physical injury or a substantial risk of serious
physical injury to a person." Id. § 11.81.7'3(a)(1). See. eg.. id. § 11.41.120 (1983)
(manslaughter); id. § 11.41.500 (1983) (robbery in the first degree).

When >t enacted the Criminal Code, lhe legislature did not reclassify offenses
defined outside the Criminal Code under the classification scheme specified in
Alaska Stat. § 11.81.250 (1983). In subsequent years, however, the legislature used
the Criminal Code's classification scheme in authorizing penalties for crimes defined
outside the Criminal Code. See, eg.. id. §§ 04.16.180 .200 (1980 & Supp. 1984) (clas-
sifying crimes pertaining to the violation of Title 4 uf the Alaska Stututes (concerning
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first degree,12 or sexual abuse of a minor in the first degree.13 Pre-
sumptive sentencing also applies to defendants convicted of class D
feloniesl4 or class C felonies,13but as a general rule, only if the defend-
ant has previously been convicted of another felony.16 The presump-
tive sentencing statutes, however, do not apply to sentencing for three
categories of crimes: (1) misdemeanors;17 (2) felonies defined outside
the Criminal Code that earn/ their own specified penalties and are not
classified os class A, B, or C felonies;18 and (3) the unclassified felonies
in the Criminal Code of murder in the first degree, murder in the sec-
ond degree, kidnapping, and misconduct involving a controlled sub-
stance in the first degree.19

A defendant subject to presumptive sentencing faces a term of
imprisonment that varies according to the crime he committed and his

alcoholic beverages) under the classification scheme of the Criminal Code). Once a
felony is classified as a class A, U, or C felony, the terms of imprisonment specified in
Alaska Stat. § 12.55.125 (1984), including any prescribed presumptive term of im-
prisonment, apply to persons convicted of that felony.

12 Alaska Stat. § 12.55.12S(i) (1984). The crime of sexual assault inthe first
degree is defined in id. § 11.4' 410 (1983).

13 AlaskaStat. § 12.5a.125(i) (1984). The crime of sexual abuse of a minor in
the first degree is defined in id. § 11.41.434 (1983).

14. Class D felonies “involve conduct resulting in less severe violence against a
person than class A felonies, aggravated offenses against properlyinterests, or aggra-
vated offenses against public administration or order.” Aiaska Stat.
§ 11.81.250(a)(2). See, eg.. id. § 11.46.300 (1983) (burglary in the first degree); id.
§ 11.56.7.00 (1983) (peijuty).

15. Class C felonies "involved conduct serious cuuugh lo deserve felony classifica-
tion but not serious enough to be classified as A or U felonies." Alaska Stat.
§ 11.81.250(a)(3). See, eg.,id § 11.41.530 (coercion); id. § 11.46.520 (criminal pos-
session of a forgery device).

16. See Alaska Stat. § 12.55.125(d)-(c) (1984). A very limited category of class
il and C felonies is also subject to presumptive sentencing, regardless uf whether the
defendant has previously been convicted of a felony. See infra note 155 (discussion of
Alaska STAT. § 12.55.125(d)(3), (c)(3) (1983). Tnc type of prior felony conviction
that can satisfy the previous felony conviction requirement is discussed infra text ac-
companying notes 63-105.

17. The Criminal Code specifics two classes oi misdemeanors, class A and class 1).
Alaska Stat. 5 11.81.250(a)(4)-(5)(1983). Cla,s A misdemeanors arc punishable by
a maximum term of imprisonment of one year while class f) misdemeanors arc punish-
uble by a maximum term of imprisonment of 90 days unless otherwise specified in th:
provision defining the offense. Id. § 12.55.135(a)-(b) (1984).

18. Since presumptive terms of imprisonment are specified only for class A, U,
and C felonies, and for the crimes of sexual assault in the first degree und sexual abuse
of a minor in the first degree, unclassified crimes outside the Criminal Code ure not
subject lo presumptive sentencing. .See Alaska Stat. § 12.55.125(c)-(c), (i) (1984).
If, however, a felony defined outside the Criminal Cork does not include a penalty
provision, it is automatically classified as a class C felony, id. § 11.81.250(b) (1983),
and consequently, is subject fo the presumptive terms of imprisonment specified in id.
§ 12.55.125(c).

19. See Alaska Stat. § 12.55.125(a)-(b) (1984).
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prior criminal history.20 The sentence length equals an amount "the
average defendant convicted of an offense should be sentenced to, ab-
sent the presence of legislatively prescribed factors in aggravation or
mitigation or extraordinary circumstances.”’2lL For example, a defend-
ant sentenced for a class C felony who has one prior felony convic-
tion22 faces a presumptive term of imprisonment of two years.25 A
defendant sentenced for the same felony but with **,0 or more prior
felony convictions24 faces a presumptive term or imprisonment of
three years.25

The trial court m.~." increase or decrease a presumptive term of
imprisonment depending on the presence of certain aggravating or
mitigating factors.26 The legislature has identified twenty-six aggra-
vating and fifteen mitigating factors.27 The trial court may consider
only these forty-one factors in adjusting a presumptive term of impris-
onment.28 The parties must establish the presence of any aggravating

20. See id. § 12.55.125(c)-(c), (i). A defendant who is subject to presumptive

sentencing but is sentenced without regard to the requirements of presumptive sen-
tencing is sentenced illegally. On appeal, the sentence will be vacated. Kelly v. Stats,
663 P.2d 967, 974-75 (Alaskn Ct. App. 1983).

?l. Alaska Senate Commentakv, supra note 3, at 153.

22. The lype of prior felony conviction thal can be considered for purposes of
presumptive sentencing is discussed infra text accompanying notes 63-105,

23. Alaska Stat. § 12.55.125(c)(1) (1984).

24. The term third felony offender will hereinafter be used to refer to a defendant
who has two or more prior felony convictions lhal can be considered for purposes of
presumptive sentencing. The terms first felony offender and second felony offender,
see supra note 10, as well as (lie lenn third felony offender are frequently used by the
Alasku Court of Appeals to describe the status uf a defendant subject to presumptive
sentencing. See. e.g.. Shaw v. Stale, 673 P.2d 781, 785 (Alaska Cl. App. 1983); Fry v.
Slate, 655 I’.2d 789, 791 (Alaska Cl. App. 1983).

The term repeat felony offender will hereinafter be used to refer to u defendant
who is a second or third felony offender, if, in the context in which the term is used, it
is nut necessary to distinguish between a second und third felony offender.

25. Alaska Stat. § 12.55.125(c)(2) (1984).

26. Id. § 12.55.155(a) (1984). If (he trial court imposes a sentence different from
Ih> presumptive term of imprisonment without having found aggravating or mitigat-
ing factors, il has imposed an illegal sentence that will be vacated on appeal. See Stutc
v. LaPorte, 672 P.2d 466, 467-68 (Alaska Ct. App. 1983); see also McMauners V.
Stale, 650 P.2/J 414, 416 (Alaska Ct. App. 1982) (irrelevant that sentence in excess of
the presumptive term is suspended).

The inability of a trial court to reduce a presumptive term of imprisonment unless
mitigating factors are established docs not violate the separation of powers doctrine or
the constitutional requirement that “[pjenal administration shall be based on the prin-
ciple of reformation and uron the need for protecting the public.” Kotcles v. State,
660 P.2d 1199, 1200 n.llaska Ct. App. 1983) (citing Alaska Const, urt. |. § 12).

27. Alaska Stat. § 12.55.155(c)-(d) (1984)

28. Juneby v. Stale, 641 P.2d 823, 831-32 (Alaska Cl. App. 1982) (citingA laska
Su.tATt CommentakY, supra note 3, at 160), modified. 665 P.2d 30 (Alaska Ct. App.
1983). [Ifthe trial court adjusts the presumptive lenn of imprisonment for aggravating
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and mitigating factors at the sentencing hearing by clear and convinc-
ing evidence.29 The court may rely on evidence presented at trial as
well as additional information presented at (he sentencing hearing in
determining whether any aggravating and mitigating factors are
present.50

Voluntary drug or alcohol intoxication or addiction is specifically
excluded from consideration as an aggravating or mitigating factor.5L
Additionally, an aggravating factor may not be used to increase the
presumptive term if the same factor was used previously to trigger
presumptive sentencing or to require a higher presumptive term ofim-
prisonment for the crime, or if the factor is a necessary element of the
offense in question.52 Similarly, a mitigating factor may not be used to

ur mitigating factors that have not been specified by the legislature, the sentence im-
posed will be vacated on appeal. See Woods v. State, 667 P.2d 184, 186-87 (Alaska
1983).

29. Alaska Stat. § 12.55.155(0 (1984).

30. Wolf v. Stale, 647 P.2d 609, 610-11 (Alaska Ct. App. 1982).

31. Alaska Stat. § 12.55.155(g) (1984). The exclusion of voluntary intoxica-
tion from consideration as a mitigating factor docs not violate equal protection.
Wright v. Slate, 656 P.2d 1226, 1227-28 (Alaska Ct. App. 1983); see also State v.
Ahwinona, 635 P.2d 488, 491 n.3 (Alaska Ct. App. 1981).

Since only the aggravating and mitigating factors listed in Alaska Stat.
§ 12.55.155(c)-(d) (1984) may be considered by the trial court in adjusting the pre-
sumptive term of imprisonment, see supra note 28 and accompanying text, it might be
argued that il was unnecessary to specifically exclude voluntary intoxication or addic-
tion from consideration as an aggravating or mitigating factor. Nevertheless, the spe-
cific exclusion of intoxication or addiction as a sentencing consideration probably
reflects the legislature's intent to prevent courts from using those factors as a basis for
a finding of manifest injustice authorizing referral of a case to a three-judge sentencing
panel under Alaska Stat. 8§ 12.55.165-.175 (1984). See infra text accompanying
notes 43-59.

32. Alaska Stat. § 12.55.155(c) (1984). See Woods v. State, 667 P.2d 184, 187-
88 (Alaska 1983) (causing physical injury can be used to increase presumptive tern?
for sexual assault in the first degree because physical injury is not a necessary clement
of sexual ussault); Roberts v. State, 680 P.2d 503, 508 n.13 (Alaska Ct. App. 1984)
(aggravating factor of causing physical injury can be used to increase presumptive
term for robbery in the second degree because physicul injury is not a necessary cle-
ment of robbery).

I he prohibition specified in section 12.55.155(c) does not “preclude the use of a
prior conviction to invoke presumptive sentencing when that prior conviction is a
necessary element of the present offense.” Fry, 655 P.2d at 791.

In Juneby. the court of appeals cited Alaska StAT. § 12.55.155(c) in support of
its holding that conduct for which a defendant has been separately convicted and
sentenced may not be considered to establish an aggravating factor to increase the
presumptive term imposed for another crime. 641 P.2d al 842-43. Tiie trial court hud
ruled thal Juncby’s unlawful entry into the victim's home “was among the most seri-
ous conduct included in the definition™" of sexual assault. Id. ut 842. Juneby had also
been convicted und sentenced for burglary for thal same unlawful entry. Id The
court of appeals ruled that il was improper to use the illegal entry to increase Juneby's
presumptive term for sexual assault, id. at 842-43, stating that the legislative policy of
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decrease the presumptive term if previously used at trial to reduce the
charge to a lesser included offense.33

If the prosecution establishes an aggravating factor, the trial
court may increase the presumptive term of imprisonment, provided
that the sentence imposed does not exceed the statutory maximum
sentence for the crime.34 |If the defendaut establishes a mitigating fac-
tor, the trial court may reduce the presumptive term of imprisonment
by a maximum amount that depends upon the length of the presump-
tive term of imprisonment.33 A presumptive term of imprisonment of
four years or less can be reduced by any amount.36 A court may re-
duce a presumptive term of greater than four years to no less than one-
half the presumptive term.37

In the vast majority of cases subject to presumptive sentencing,
the trial court cannot suspend imposition of u sentence.3l Further-
more, the power of the trial court to suspend even a portion of the
sentence or lo place the defendant on probation is substantially re-

Alaska Stat. § 12.55.155(c) sought to "avoid double punishment for the same con-
duct.” id. in 842. Tlius, "(tjlie judge’s finding thal Juncby's sexi al assault was the
most serious within Ihe definition of the offense . . . amounted to punishing Juneby
twice for the same conduct: first, by imposing the sentence for b' rglary; second, by
aggravating his presumptive term for sexual assault.” Id.

33. Alaska Stat. § 12.55.155(c).

34. |d § 12.55.155(a) (1984). Guidelines that a trial court must use when varying
a presumptive term to account for aggravating factors are discussed Infra text accom-
panying notes 121-45.

35. Alaska Stat. § 12.55.155(a).

36. |Id § 12.55.155(a)(1). Guidelines that a trial court must use when varying a
presumptive term to account for mitigating factors are discussed Infra text accompa-
nying notes 12941.

37. Alaska Stat. § 12.55.155(a)(2).

38. Id. § 12.55.155(g)(2) (1984). The restrictions on Ihe trial court's ubility to
vary the presumptive sentence discussed infra text accompanying notes 39-42, do not
apply in the very limited number of cases where a first felony offender convicted of u
class 13 or C felony is subject to presumptive sentencing. See itfra note 155. When
the legislature created this category of first felony offenders subject to presumptive
sentencing in 1983, it neglected to make a conforming amendment to the statute
which restricts a trial court’s ability to suspend imposition of sentence, plucc a defend-
ant on probation, or otherwise reduce a lenn of imprisonment when the defendant is
subject to presumptive sentencing. Alaska Stat. § 12.55.125(g). See Act of July 3,
1983, ch. 92, § 1-3, 1983 Alasku Scss. Laws 1, 1-2. This group of first felony offenders
is apparently subject to presumptive sentencing but the trial court’s ability to suspend
imposition of sentence or place the defendant on probation for any or all of the sen-
tence remains unrestricted. See infra note 60 (discussing the parole eligibility of these
offenders). Furthermore, these restrictions only apply to the trial court$ ubility to
suspend imposition of sentence or impose probation. |f the trial court finds that mani-
fest injustice would result from its inability to exercise one of these sentencing options,
und lhe three-judge panel agrees with that finding, the panel may suspend imposition
of sentence or impose probation. See infra text accompanying notes 43-59; see also
Alaska Stat. § 12.55.015(a)(2), (a)(7), (a)(8) (1984).
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stricicd.3 The extent of this restriction depends on whether the trial
court used aggravating or mitigating factors to impose u sentence
other than the presumptive term of imprisonment. If neither party
established aggravating or mitigating factors, the presumptive term
must be imposed and no portion of it may be suspended.40 If only
aggravating factors are established and the court imposes a term of
imprisonment in excess of the presumptive term, the court may sus-
pend a portion of that sentence, but the unsuspended portion must be
ut least equal to the presumptive term of imprisonment.4l |f mitigat-
ing factors arc established, the court may suspend all or a portion of
Ihe term, provided that the remaining 'erm is not less than the mini-
mum sentence allowed by establishment of mitigating factors.42

The following chart shows the presumptive terms of imprison-
ment in years (circled) authorized for defendants subject to presump-
tive sentencing classified according to the olfense for which sentence is
to be imposed and whether the defendant is a first, second, or third
felony offender. The figure to the right of the presumptive term speci-
fies the maximum term of imprisonment that a court can impose if
factors in aggravation are established, and the figure to the left of the
presumptive term specifies the minimum term of imprisonment acourt
can impose if factors in mitigation are established.

39. See Alaska Stat. § 12.55.125(g)(1); see also Lucquement v. Slate, 644 P.2d
856, 862-64 (Alaska Ct. App. 1982).

40. Lacquement, 644 P.2d at 863.

41. 1d. at 863, n.17.

42. Id. at 863. For example, a second felony offender convicted of a class 11 felony
could possibly have the entire four-year presumptive tenn of imprisonment specified
in Alaska Stat. § 12.55.125(d)(1) (1984) suspended if mitigating factors ure estab-
lished, since the trial court may reduce a presumptive term of four years or less by an
amount as great as the presumptive term for factors in mitigation. See supra note 36
and accompanying text. Uy contrast, if a third felony offender is convicted of a class D
felony and factors in mitigation arc established, the court may suspend a portion of
the sentence thal is imposed, provided that the offender would still be required to
serve at least three years of imprisonment. The presumptive tenu uf imprisonment for
a third felony offender convicted of a class U felony is six years, Alaska Stat.
§ 12.55.125(d)(2), and under section 12.55.155(a)(2) lhe cuurt may not reduce that
sentence below three years for factors in mitigation. See supra note 37 and accompa-
nying text. A trial court's decision to suspend any portion of the sentence because of
fuctors in mitigation is nevertheless subject to compliance with the Juneby guidelines
discussed infra text accompanying notes 131-45.
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Current First Felony Second Felony Third Felony
Offense Olfender Offender Offender
Sexual Assault
or Sexual

-
Abuse of a 4 (?) 30

7Vi @ 30 121 @ 30

Minor in the

First Degree S (m) 30

2'fi © 20 .

Class A Felony 5 © 20 Vi @ 20
Vi () 20

Class U Felony 0 © 100° ®) o 3 @ 10
0- 10
[ X2

Class C Felony '/, © 5 0 0) 3 VA  © 5
0-5

Explanatory Notes

e Ten year presumptive term only applies if the defendant possessed a firearm,
used a dangerous instrument, or caused serious physical injury during the oirense.
ALASKA STAT. § 12.55.125(i)(2) (1984). All other cases arc subject to the eight
year presumptive term.

*e Seven year presumptive term only applies if the crime is other than
manslaughter and the defendant possessed a firearm, used a dangerous instrument,
caused serious physical injury or knowingly directed the conduct constituting the
oQ'ensc at a uniformed or otherwise identified peace or correctional officer, firefighter,
ambulance attendant, or other emergency responder engaged in official duties.
ALASKA STAT. § 12.55.125(c)(2) (1984). All other cases are subject lo the five year

presumptive term.

Presumptive tenn of imprisonment only applies if the defendant knowingly
directed the conduct constituting the ofTense at a uniformed or otherwise identified
peace or correctional officer, fire fighter, ambulance attendant, or other emergency
responder engaged in official duties. ALASKA STAT. § 12.55.125(d)(3), (e)(3)
(1984). All other cases are not subject to presumptive sentencing and the defendant
faces a maximum term of imprisonment of ten years for a class D felony und five
years for a class C felony. ALASKA STAT. § 12.55.125(d) (c) (1984).

The presumptive sentencing system limits judicial sentencing dis-
cretion and minimizes the possibility that a sentence will reflect con-
siderations other than the nature of the offense and the prior criminal
history of the defendant. Since presumptive sentencing so significantly
restricts a trial court’s sentencing discretion, however, the possibility
exists that the required sentence would be clearly inappropriate in a
particular case. “ Wisely, [the legislature] included a safety valve to
deal with situations where the statute rigidly applied would work an
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injustice."0 That "safety valve” is a panel of three superior court
judges which may sentence the defendant without regard lo the pre-
sumptive sentencing system.0

In order for a defendant to be sentenced by the three judge panel,
the trial court must first find by clear and convincing evidence that
manifest injustice0 would result from imposing lhe sentence required
by the presumptive sentencing statutes.”*6 Injustice could result from
the trial court’'s inability to consider a relevant circumstance at sen-
tencing because it had not been included in the list of aggravating or
mitigating factors.*7 Manifest injustice could also result if the pre-
sumptive term of imprisonment, even after it is adjusted for all rele-
vant aggravating and mitigating factors, is clearly inappropriate
considering the nature of the offense and the olfender.48

The legislature anticipated that only rarely would compliance
with the presumptive sentencing statutes produce manifest injustice.&
W hile the court of appeals has concluded that it would be inconsistent
with the purpose of presumptive sentencing for trial courts lo rou-
tinely send cases to the three-judge panel,50 it also has stated that
"where the issue of manifest injustice appears to be a close one, we
would urge sentencing judges to resolve any doubt in favor of a refer-
ral” to the panel.5l If a party disagrees with the trial court’s finding on
manifest injustice, it may appeal that determination to the court of
appeals, but that court will reverse only “clearly mistaken"
decisions.57

The three-judge panel may review the sentencing issue de novo
and consider evidence that was not before the trial court.53 If the

43. Heuthcock v. State, 670 P.2d 1155. 1166 (Alaska Cl. App. 1983) (Singleton,
J., concurring and dissenting).

44. See Alaska Stat. §§ 12.55.165-. 175 (1984).

45. The term manifest injustice was not defined by the legislature. See id It may,
however, be equated with the concept of "shocking lo the conscience™ or “obvious
unfairness.” Lloyd v. State, 672 P.2d 152, 154 (Alaska Ct. App. 1983).

46. Alaska Stat. § 12.55.165; see also lJeaihcock, 670 P.2d at 1156-57.

47. Alaska Stat. § 12.55.165. A trial court may not base a finding of manifest
injustice on the nature of the prior convictions which made the defendant a repeal
felony otTender. See Walsh v. Stale, 677 P.2d 912, 919 (Alaska Ct. App. 1984).

48. Alaska Stat. § 12.55.165 (1984); see also 1Jeaihcock, 670 P.2d ut 1157; La-
Porte, 672 P 2d ut 468 & n.4.

49. Alaska Senate Commentary, supra note 3, at 162. The legislature, when
it enacted section 12.55.165 (1984) “rccoguuc[d] that in rare situations, imposition of
a presumptive term of imprisonment, whether or not adjusted for aggravating or miti-
gating factors, [might] result in manifest injustice . . . . The legislature expected],
however, that the probability of such a result [would] be minimal.” Id

50. Walsh, 677 P.2d at 919.

51. Lloyd. 672 P.2d at 155.

52. Walsh. 677 P.2d at 91C.

53. Alaska Stat. § 12.55.175(b) (1984); see also S'BN673 P.2d al 784.
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panel disagrees wilh the trial court's finding of manifest injustice, it
must remand the case lo the tria! court for imposition of the sentence
required by the presumptive sentencing system.14 If, however, the
panel agrees with the trial court’s finding of manifest injustice, the
panel may sentence the defendant to any term authorized for the crime
by statute.3l Consequently, if the trial court found that the require-
ments of presumptive sentencing would cause manifest injustice by
mandating the imposition of loo lenient a sentence, the panel, if it
agrees with thal finding, may sentence the defendant to any term of
imprisonment up to the maximum sentence for lhe crime.3 On the
other hand, if the trial court found that the requirements of presump-
tive sentencing would cause manifest injustice by requiring the imposi-
tion of too severe a sentence, the panel, if it agrees with that finding,
may impose a less severe sentence.37 The sentence imposed by the
panel may be less than that required by the presumptive sentencing
system, or it may be any other available sentencing option including
probation or a suspended imposition of sentence.38 The panel's find-
ings may be appealed to the court of appeals, which again may reverse
only “clearly mistaken” decisions.39

Most defendants sentenced under presumptive sentencing are not
eligible for parole.60 The length of a term of imprisonment imposed
under presumptive sentencing can only be reduced for good behavior
while in prison. For every three days of good conduct served, the de-
fendant will receive a one day reduction in the sentence required to be

54. Alaska Siat. § 12.55.175(b); see also Shaw. 673 P.2d ut 786.

55. Alaska Stat. § 12.55.175(b) (c) (1984). The panel muy not sentence the
defendant if it merely f. that manifest injustice would result from imposition uf the
sentence required under me presumptive sentencing statutes. It must ulso agree with
the trial court's finding on why manifest injustice would result. For example, if the
trial coui finds that manifest injustice would result because the required sentence is
too high, u Sndina the panel thal manifest injustice would result because the sen-
tence is loo low would not constitute an agreement with the trial court's finding of
manifest injustice. Mode' such circumstances, the panel must remand the case to the
trial court fo. sentencing consistent with the presumptive sentencing scheme. See
1Jeaihcock, 670 P.2d at 1158; see also Winfree v. Slate, 683 P.2d 284, 286 (Alaska Ct.
App. 1984).

56. Alaska Stat. § 12.55.175(c); see also Alaska Senate Commentary,
supra note 3, at 162.

57. Alaska Stat. 8§ 12.55.015, 175(c) (1984).

58. Id.

59. Shaw. 673 P.2d at 784.

60. See Alaska Stat. § 33.15.180 (1982). This restriction docs not apply in lhe
very limited number of cases where a first felony offender convicled of u class li or C
felony is subject to presumptive sentencing. See itfra note 155 and accompanying
text. When the legislature created this category of first felony offenders subject lo
presumptive sentencing, il neglected to make a conforming amendment lo the parole
eligibility statute, Alaska Stat. § 33.15.180 (1982), to preclude parole for this cate-
gory of offenders. See Act of July 3, 1983, ch. 92, 1983 Alaska Sess. Laws I, 1-2

served.6l

[I. Two Key Features of Presumptive Sentencing

Two components of the presumptive sentencing system proposed
by the Criminal Code Revision Subcommission67 were the subject of
substantial scrutiny when (he legislature adopted the Criminal Code.
Not surprisingly, these areas have also been subject lo considerable
legislative amendment and judicial review since enactment.

A. Prior Felony Convictions Used to iistublisii Status as a Repeal
Felony Offender

Proof that the defendant has previously been convicted of a fel-
ony is critically important under the presumptive sentencing system.
The length of the presumptive sentence varies directly with the
number of the defendant's previous felony convictions.63 Addition-
ally, most class D and C felony convictions are not even subject to
presumptive sentencing unless the defendant is a repeat felony
offender.64

The Alaska legislature specified the type of prior convictions that
can be used to establish the defendant’s status as a repeat felony of-
fender.63 The legislature also specified the procedures for establishing
prior convictions at sentencing.66 The Alaska Court of Appeals subsc-

61. See Alaska Stat. § 33.20.010 (1982).

62. in 1976, the legislature established the Criminal Code Revision Subcommis-
sion und charged it with the responsibility of recommending "a comprehensive revi-
sion of the state a criminal laws including, but not limited to, necessary und topical
revisions of crimes, criminal procedure, sentencing, and parole and probation of of-
fenders, for submission to the legislature’> by December |, 1977. Act ofJune 3, 1976,
ch. 114, 8§ 2-4, 1976 Alaska Sess. Laws |, 2-4. The Subcommissiou’s proposed stat-
utes und accompanying commentary appear in a six-part Tentative Draft of the Crimi-
nal Code published between February, 1977 und February, 1978. Alaska Criminal
Code Revision Suucommission, Alaska Criminal Code Rev., pt 1-6 (Tent.
Draft 1977-1978). Legislation encompassing tl a recommendations of the subcommis-
sion was introduced in the Alaska House of Representatives on Junuury 19, 1978.
H R. 661, 10th Leg., 2d Sess. (Alaska 1978).

63. See Alaska Stat. § 12.55.125(c)-(c), (i) (1984).

64. See supra notes 14-16 und accompanying text.

65. Act ofJuly 17, 1978, ch. 166, 1978 Alasku Sess. Laws 108-09 (amended 1982).
The restrictions on using prior convictions to establish that the defendant is a repeat
felony offender do not otherwise limit the ability of a trial court lo consider prior
convictions in imposing sentence. See Lee v. State, 673 [1*.2d892, 895(Alasku  Ct.
App. 1983) and cases cited therein; see also Uloomstiund v. State,6561*.2d 584, 591
(Alaska Ct. App. 1982).

66. Act ofJuly 17, 1978, ch. >66, 1978 Alaska Sess. t.uws 109-10 (amended 1982).
The legislature made f. :-crai amendments to the prior conviction statute in 1982. See
infra note 67. The statute now provides thal *‘prior convictions not expressly admit-
ted by Ihe defendant must be proved by authenticated copies of court records served"
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queutly interpreted these specifications and the Alaska legislature
amended some of them in 1982.67

1 Type of Trior Conviction a Court May Consider. As originally
proposed by the Criminal Code Revision Subeommission, u prioi con-
viction could not be used to establish the defendant’s status as a repeat
felony olfender unless it was of the same or more serious class of crime
than the crime for which sentence was to be imposed.€l For example,
a defendant to be sentenced for a class U felony would be considered a
second felony olfender only if previously convicted ofu class li or class
A felony. The subcommission’s proposal, however, was rejected by
the legislature, which decided that the classification of the prior con-
viction under the Criminal Code was irrelevant.69 Instead, the legisla-
ture merely required that the prior conviction, whether il occurred in
Alaska or in another jurisdiction, be for an offense “having elements
similar lo those of a felony defined as such under Alaska law.” 70

One of the first issues to aiigs in applying the legislature’s stan-
dard for identifying prior convictions was whether the elements of the

ut least 20 day* before sentencing. Alaska Siat. § 12.55.145(b) (1984) See tluiii v,
State, 678 1*.2d 415, 422 (Alaska Ct. App. 1984) (failure of defendant lo object at sen-
tencing heating to lack of notice of prosecution's tcliunce on defendant’s prior convic-
tion, absent any indication that defendant lacked opportunity to contest issue, or
suggestion that prior conviriion is not a felony conviction, docs not invalidate sen-
tence imposed); see also Maldonado v. State, 676 P.2d 1093, 1094-95 (Alaska Ct. App.
1984); Kelly v. Slate, 663 P.2d 967, 974 (Alaska Ct. App. 1983).

A defendant may contest the authenticity of a prior judgment or other matters
pertaining to why the prior conviction should not be considered for repeat felony sta-
tus. Alaska Stat. § 12.55.145(c) (1984). The defendant's objections arc heard by
the corn | sitting without ujury. Id § 12.55.145(d). The court of appeals hus held that
the denial of a jury determination on whether a prior conviction can be used to estab-
lish that the defendant is a repeat felony offender does not violate the constitutional
right to trial by jury. lluitt, 678 P.2d at 422-23

67. Act ofJuly 3, 1982, ch. 143, 8§ 32-35, 1982 Alaska Sess. Laws 1, 26-27 (effec-
tive Oct. 1, 1982).

68. See Alaska Chiminal Coue Revision, supra note 2, at 8, 71-72.

69. Sec Alaska Siat. § 12.55.145(a)(2).

70. ld. The statutory definition of a prior conviction does not require that Ihe
prior conviction be for a felony. Id. Indeed, one judge on the court of appeals has
concluded thut the definition should be read “literally so that conviction of any of-
fense, whether classified us a misdemeanor or a felony in another jurisdiction, which
had elements substantially identical lo those of a felony defined us such under Alaska
law, wuuld qualify us a prior felony conviction.” Wells v. Stale, 687 P 2d 346, 352 u.S
(Alaska Ct. App. 1984). While the court of appeals left this issue unresolved in Wells,
id. at 352, und despite the absence of the requirement within the statute, the legislature
clearly intended to require that the prior conviction be u felony conviction. See, e.g..
Alaska Stat. § 12.55.125(d)(1) (1984) (specifying a four year presumptive term "if
the offense is a secondfelony conviction™" (emphasis added)); id. § r2.55.185(7) (1984)
(defining second felony conviction to mean "(hat the dcfendunt previously has been
convicted of ufelony" (emphasis added)).
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prior offense were to be compared to the elements of a felony in ex-
isting law or in the law thal existed when the prior offense was com-
mitted. In Wasson V. Slate,11 the defendant argued that his prior
Alaska felony conviction for the theft of $387 under the repealed
grand larceny statute could not be used to establish that he wus a third
felony offender.77 The repealed statute set a dividing line between fel-
ony and misdemeanor larceny at $250.71 The present Criminal Code,
effective ut the time Wasson was sentenced, sets the dividing line at
$500.74 Since the theft of $387 is only a misdemeanor under current
law,71 Wasson argued that he had not been convicted of an offense
that had “elements substantially identical to those of a felony delined
as such under Alaska law,” 76 and thal, therefore, the grand larceny
conviction could not be used to establish that he was a third felony
offender.77

Relying in part on the legislative commentary to the Criminal
Code, the court of appeals ruled that Wasson’s grand larceny convic-
tion was improperly used to establish thal he was a third felony of-
fender.77 Its holding, however, does not appear to be based on the fact
thut the theft of $387 is a misdemeanor und not a felony under existing
law. Instead, after comparing the elements of Wasson’s offense under
the former and current codes, the court of appeals concluded that the
value of the stolen property was an element of the prior offense and,
therefore, “it necessarily follows that a former statute providing a
lesser value for . . . felony grand larceny does not ‘have [elements]
substantially identical to those of a felony defined as such under [cur-
rent] Alaska law.”” 79 Subsequent cases emphasized that ‘he court
must examine the specific elements of the prior felony for which the
defendant was convicted, and not the defendant’'s actual conduct in
committing that crime. |If the specific elements were substantially

71. 652 I».2d 117 (Alaska Ct. App. 1982).

72. Id. at 118. Wasson conceded that another prior felony conviction could be
used to establish lhal he was a second felony offender. Id.

73. Alaska STAT. § 11.20.400 (1976) repeuled by A 1aska Siat.§ 1146.130 (ef-
fective Jan. 1 1980).

74. See Alaska Stat .88 11.46.130 .140 (1983).

75. See id. § 11.46.140.

76. Id § 12.55.145(a)(2).

77. Nasson, 652 P.2d al 118.

78. Id. at 119. The court of appeals cited the legislature's commentary that a
conviction “will be considered a prior felony conviction if the crime is defined by
elements substantially identical to a felony under ihe Code." Id. (quoting A laska
Senate Commentary,supra note 3, at 157 (emphasis added by the court)). The
court uf appeals concluded that “[i]n context, it is clear that it is (he revised code to
which the comment refers." 1d.;see also Wright v. Stale, 656 I\2d 1226, 1228 (Alasku
Ct. App. 1983).

79. 652 1‘.2d ut 119.
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identical (o an existing Alaska felony, the prior conviction would be
considered a prior felony conviction under presumptive sentencing.10

While the holding in Wasson may have been a correct interpreta-
tion of the legislature's intent when il adopted presumptive sentencing
in 1978, the holding did not reflect the intent of a subsequent legisla-
ture. In 1982, the prior conviction definition was amended to require
only that the prior offense have "elements similar lo those of a felony
defined as such under Alaska law al the lime the offense IMS commit—
ted."*1 In the commentary that accompanied the amendment, the leg-
islature clarified the type of prior conviction that could be used to
establish repeat felony status under presumptive sentencing:

[A] prior otrense wifi be considered a prior felony conviction for
purposes of presumptive sentencing if the conduct was similar to a
felony in Alaska at the time the offense was committed, regardless
of whether the offense is classified as a felony under existing law.
F"r example, if the defendant was convicted of the felony offense of
gru J larceny in Oregon in 1962 for stealing $400, and thut conduct
would have been a felony in Alaska in 1962, (hat offense may be
counteclas a prior felony conviction under (Alaska Slat. 8]
12.SS.14S even though (he revised Criminal Code now requires (hut
u felony theft involve property in an amount of SSOO ur more.&

Under this definition then, Wasson’s prior conviction would make him
a third felony offender since it was for an offense that was a felony
under Alaska law at the time it wus committed.8L

2. When a Conviction is Obtained "Prior”” to the Current 0f—

fense. * Assuming that a conviction can otherwise be used to establish
the defendant’s status as a repeat felony olfender, the requirement <tiat
it be obtained prior to the offense for which sentence is to be imposed
would not seem to present difficult interpretative questions for the sen-

80. See, e.g., Wells, 687 R.2d at 351 ("Wc have consistently interpreted A laska
Stat.§ 12.55.145(a)(2) lo apply to the statute establishing Ihe elements of the oifense
for which the defendant was previously convicted.”); Garrouttr V. State, 683 P.2d 262,
268-69 (Alaska Cl. App. 1984) (prior Alaska conviction for the felony of receiving
stolen property cannot be used to establish thut the defendant wus u second felony
oirender since statute under which defendant was convicted did not require proof of
value of property involved, while comparublc current slululc requires that ihe prop-
erty have value of $500 or mure; trial court had found vulue of properly stolen to
exceed $500).

81. Act orJuly 3, 1982, ch. 143, § 32, 1982 Alasku Sess. Laws |, 2-6 (cfTcclivc
Oct. I, 1982). The amendment has been referred to us “a change rather than a clarifi-
cation of existing law.” Walsh v. State, 677 P.2d 912, 914 n.l (Alaska Ct. App. 1984).
In Lee, the court of appeals noted that the amendment was "to resolve future
problems of the type involved in this case and in Wasson.” 673 R.2d at 895 n.4.

82. Alaska Senate Comm, on the Judiciary, Commentary on tiie
Alaska Revised Criminal Code ,A laska Senate J. Suit.No. 64, 21-22 (June 2,
1982).

83. See supra text accompanying note 72.
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fencing court. Indeed, the terms first, second, and third felony convic-
tion are defined in a manner thal appears to state the obvious.84 A
second felony conviction, for example, "means that the defendant pre-
viously has been convicted of a felony.”’8l Nonetheless, the meanings
of the terms first, second, and third felony convictions arc not free
from ambiguity.

In State v. Rastopsoff,*) the defendant argued that a conviction
could not be used to establish repeat felony offender status if he was
convicted after he committed ihe offense for which sentence was to be
imposed.8 Rastopsoff faced sentencing ftr four crimes at a time when
he had already been convicled of a felony.” That conviction, how-
ever, wus not entered until after Rastopsoff had committed the four
crimes for which he currently faced sentencing.8

Despite the apparently unambiguous definition of repeat felony
offender status,9 which both the superior court and the three-judge
sentencing panel had held applied to Rastopsoff,91 the court of appeals
agreed with RaslopsofTs argument. Relying in part on a decision by
the Alaska Supreme Court interpreting the scope of Alaska’s repealed
habitual criminal statute,® the court of appeals held that Rastopsoff

84. See Alaska Stat.§ 12.55.185(4), (7), (9) (1984).

85. Id. § 12.55.185(7)

86. 659 P.2d 630 (Alaska Cl. App. 1983).

87. Id. al 633.

88. In June of 1980, RaslopsolTcommitted forgery in (lie second degree, u class C
felony. Id. at 631-32. On August 26, 1980, lie committed a burglary in llie fnsi de-
gree and a robbery in (lie second degree, both class D felonies. Id. Rastopsoff com-
mitted another burglary in the first degree on September 13, 1980, during which he
also committed assault in the third degree, a class C felony. Id. indicted for all five
crimes, he pleaded guilty to the June forgery in October, 1980, and wus sentenced. |d.
at 632. On February 24, 1981, he pleaded nolo contendere to the remaining four
charges. Id.

In sentencing RastopsofTfor the August and September crimes, the superior court
found that the October conviction for the June forgery was RaslopsofTs first felony
conviction, the August ofTcnscs constituted his second ki-.iy conviction, and the Sep-
tember offenses his third felony conviction. Id. The court, however, found thut it
would be manifestly unjust to sentence RastopsofT os a repeat felony offender on the
August and September crimes und referred the case to the lliree-judge panel. Id. The
panel agreed with the superior court's classification of the August and September con-
vielions, and held thut this application of presumptive sentencing violated Ihe equal
protection clause of Ihe Alaska Constitution. ld. The stale subsequently appealed the
three judge panel’s constitutionalholding to thecourt of appeals. Id. at 633.

89. Seesupra note 88.

90. Seesupra notes 8385undaccompanyingtext.

91.See supra note 88.

92. In Stale v. Carlson, 560 P.2d 26 (Alaska 1977), lhe Alaska Supreme Court
held that a defendant could not be sentenced under the provision of Alaska’s former
habitual criminal statute, A laska Siat.§ 12.55.050 (1976) (repealed 1978), when lie
was convicled of two felonies on the same day. 560 P.2d at 28-29. The former statute
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must be treuted as a first felony offender for each of the four crimes
that occurred before he was convicled of his previous felony.*1 In a
subsequent case, the court of appeals held that a defendant is not con-
victed of a prior offense until sentenced for that offense.9* Conse-
quently, a conviction cannot be used to establish repeal felony offender
status unless (he defendant was sentenced for that conviction before
committing the offense for which sentence is to be imposed.

3. Miscellaneous Issues Pertaining lo Prior Convictions

a. Statute of limitations for use ofprior convictions In 1978, the

legislature provided thal a prior conviction could not be used to estab-
lish that the defendant is a repeat felony offender “if a period of seven
or more years has elapsed between the date of the defendant's uncon-
ditional discharge on (he immediately preceding offense und commis-
sion of the present offense."9% The seven-year period did not begin to
run until the defendant completed all of the requirements of the prior
sentence, including any probationary or parole period.9%6 Under this
standard, for example, a defendant sentenced in 1985 would be a sec-
ond felony offender iT he had been convicted of a felony in 1970 but
did not complete the parole period for thut felony until 1979. Addi-
tionally, so long as the most recent prior conviction falls within the
seven year period, any conviction otherwise eligible as a prior convic-
tion, no matter how old, can be used to establish third felony offender
status.97

In 1982, the legislature made two amendments to the statute of

specified an increased sentence for a defendant who is convicted of felony and "who
has been previously convicled of a felony.” Id. at 27 n.2 (emphasis added). As the
court of appeals noted in Rastopsoff, the highlighted language in the former habitual
criminal statute is virtually identical to the definition of "second felony conviction™ in
the CrtV ml Code. Rastopsoff, 659 P.2d at 634.

Tl .ourt uf appeals placed significant emphasis on the rule of statutory con-
struction thal "when a legislature adopts specific statutory language lhal lias previ-
ously been interpreted by the high court of the state in connection with other statutes
involving a similar subject matter, the legislature is oresumcd to have intended to
adopt the court's interpretation of that language, unless otherwise expressly indi-
cated." Id. at 635 (citation omitted). The court of appeals dismissed the stale's argu-
ment that an intent lo reverse the Carlson approach to the use of prior convictions was
apparent from the “just deserts" sentencing philosophy in the Criminal Code, id. ut
637-40, and the legislative commentary to the prior conviction statute. Id. at 635-37.

93. 659 P.2d at 641.

94. Sawyer v. State, 663 P.2d 230, 232 (Alasku Ct. App. 1983).

95. Alaska Stat. § 12.55.145(a)(1) (1980) (amended 1982).

96. Id. § 12.55.185(10) (1984).

97. Griffith v. Stale, 653 P.2d 1057, 1058 (Alasku Ct. App. 1982) (per Ciriam).
The court of uppeuls noted that if the application of this rule results in manifest injus-
tice. lhe case could be sent to the three-judge panel under Alaska Stat.
§§ 12.55.165-. 175 (1984). 653 P.2d at 1058.
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limitations provision that expand the category of prior convictions
that can be used to establish repeat felony offender status.9" First, the
legislature increased the seven year limitations period to ten years.99
Second, the legislature provided that a court must consider an unclas-
sified felony or a class A felony conviction as a prior conviction no
matter when it occurred.""

b. Significance of the pendency of an appeal from a prior convic—
tion. The legislature has never addressed the issue of whether a prior
conviction on appeal can be used to establish that the defendant is a
repeat felony offender. The court of appeals, however, held that the
pendency of an appeal does not prevent the court from using the con-
viction to establish repeat felony offender status.10l

c. Priorsuspended imposition ofsentence. In Shaw v. State,1® the
court of appeals held that a conviction resulting in a suspended impo-
sition of sentence can be used to establish repeat felony offender sta-
lus.,0J In a subsequent case, however, (he court of appeals held that a
prior conviction that was subsequently set aside cannot be used to es-
tablish repeat felony offender status.14

d. Juvenile status at time of prior conviction. The fact that Ihe
defendant was convicted of a prior offense in anotherjurisdiction as an
adult is irrelevant even if, at the time he committed that offense, he
would have been treated as ajuvenile under Alaska law. Under such
circumstances, an otherwise eligible prior conviction can be used to
establish repeat felony offender status.10b

98. Act ofJuly 3, 1982, ch. 143, § 33, 1982 Alaska Suss. Laws |, 26 (effective Out
I, 1982) (codified as amended at Alaska Stat. § 12.55.145(a)(1) (1984)).
99. Alaska Stat. § 12.55.145(a)(1) (1984).

100. Id.

101. Wright. 656 I\2d at 1229; see also Dell v. Slate, 658 P.2d 787, 789 (Alaska Ct.
App. 1983). Of course, if the prior conviction i* reversed ou appeal, the sentence
imposed in the case where the prior conviction was used to establish repeat felony
status could be challenged as an illegal sentence. See Wright. 656 I'.2d at 1229.

102. 673 P,2d 781 (Alasku Ct. App. 1933), modified on other grounds, 677 N\2d
259 (Alaska Ct. App. 1984).

103. Id. at 786.

104. Larson v. State, 688 P.2d 592, 597 (Alaska Ct. App. 1984). Alaska Stat
§ 12.55.085(e) (1984) permits a court to "set aside the conviction and issue to the
person a certificate to that elfcct,” after the defendant has completed the conditions of
a suspended imposition of sentence.

105. McManncrs v. Slate, 650 P.2d 414, 415-16 (Alaska Ct. App. 1982); see also
Wells. 687 P.2d at 352.
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i). Aggravating and Mitigating Factors: Adjustments to the
Presumptive Term

In its tentative draft of the Criminal Code, the Criminal Code
Revision Subcommission proposed the establishment of an Advisory
Commission on Prison Terms and Parole Standards to specify the fac-
tors for adjusting a presumptive term of imprisonment.106 The sub-
commission, of course, recognized the importance of aggravating and
mitigating factors under its proposed presumptive sentencing sys-
tem.107 The commentary to the tentative draft, for example, even in-
cluded a list of the aggravating and mitigating factors that the
subcommission had considered adopting.106 However, the subcom-
mission decided that aggravating and mitigating factors should not be
statutorily prescribed, and the bill introduced in the legislature did not
list any of these factors.1 The legislature disagreed with the subcom-
mission and decided to statutorily prescribe aggravating and mitigat-
ing factors.110

As enacted in 1978, the Criminal Code included a list of eighteen
aggravating and thirteen mitigating factors.111 In subsequent years, as
the number of crimes subject to presumptive sentencing increased112
and oversights in the original lists were noted,113 the list of aggravat-
ing and mitigating factors grew. The statute now recognizes twenty-

106. Alaska Criminal Code Revision, supra note 2, at 72.

107. Sire Proposed Alaska Stat. § 11.36.270(b)-(j), Alaska Criminal Coot
Revision, supra note 2, ut 61-64.

108. See Alaska Criminal Code Revision, supra note 2, at 72-74.

109. See II.R. 661, IOIlli Leg., 2d Sess. (Alaska 1978). The Siibcuininission con-
cluded "that by their nature (aggravating and mitigating factors) were susceptible to
change and that a legislatively prescribed list was loo inflexible.” Alaska Criminal

Code Revision, supra note 2, at 72; see I .. "t iiirsch & Hunrahun, Determinate
Penalty System in America: An Overview, 2 <K& Deling. 289, 300 (1981) (A
legislature, given the other demands on its . will seldom be ublc or willing to
devote much effort to . . . revising, and flue tuning a sentencing code approved in

recent session.”), tiut see infra notes 111-14 and accompanying text.

110. See Alaska Stat. § 12.55.155(c)-(d) (1984).

111. Id. § 12.55.155(c)-(d) (1980) (amended 1982 & 1983).

112. The most significant increase in crimes covered by presumptive sentencing
occurred in 1982 wnen the legislature comprehensively revised the laws pertaining to
controlled substances offenses. Act of May 20, 1982, ch. 45, 1982 Alaska Stss. Laws
I, 1-8 (effective January 1, 1983). The legislature transferred controlled substances
offenses from title 17 of the Alaska Statutes into the Criminal Code und classified the
newly created offenses under the classification scheme in Ihe Criminal Code. See
Alaska Stat. 8§88 1.71.010-.070 (1983). Sections 19 and 20 of the Act added four
aggravating and three mitigating factors to Alaska Siat. § 12.55.155(c)-(d) (1984)
which apply in the sentencing of controlled substances offenses. See Alaska Stat.
§ 12.55.155(c)(23)-(c)(26), (d)(14)-(d)(16, (1984).

113. See, e.g., lleathcock v. State, 670 I\2d 1155, 1160 u.2 (Alaska Ct. App. 1983)
(Singleton, J., concurring and dissenting), in which Judge Singleton noted that il was
an oversight not to include the commission of an offense while on probation in the
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six aggravating factors and fifteen mitigating factors.1,4 These factors
frequently have been used lo adjust presumptive terms of imprison-
ment, and Alaska appellate courts have had numerous opportunities
to determine whether particular aggravating11l und mitigating 116 fac-
tors were present and properly applied at sentencing.

original list of aggravating factors. The legislature subsequently rectified this over-
sight. See Alaska Stat. § 12.55.155(c)(20) (1984).

114. See Alaska Stat. § 12.55.155(c) (d) (1984).

115. Alaska's appellate courts have applied the following aggravating factors.

“(1) a person, other than an accomplice, sustained physical injury as a direct
result ofthe defendants conduct;” Alaska Stat. § 12.55.155(c)(1) (1984). In Juneby
V. State, 641 I\2d 823 (Alaska Ct. App. 1982), modified, 665 I\2d 30 (Alaska Cl. App
1983), the court of appeals held that in a prosecution of sexual assault in the first
degree under Alaska Sta. v 11.41.410(a)(1) (1983) "the mere fuel of some physical
injury to the victim as a result of the defendant's conduct, though technically an ag-
gravating factor . . ., will not justify a significant increase in the presumptive term."
Id. at 839. More substantial increases in presumptive terms arc reserved for cases
where serious physical injury is inflicted. Id. However, "where the crime charged is
one that does not ordinarily involve the use of force or violence in its perpetration, the
fact that u person sustains injury — even if the injury is relatively slight — ossumcs
considerable importance as an aggravating factor." Id. at 838.

The continued validity of the court of appeals' conclusions in Juneby is question-
able after the decision of the Alaska Supreme Court in Woods v. Slate, 667 P.2d 184
(Alaska 1983). In Woods, the court stated that in a prosecution for sexual assault in
lhe first degree, lhe trial court may properly consider physical injury to the victim as
an aggravating factor and that "(tjhe weight to be assigned to this aggravating factor
is a question which is committed to the sentencing court's discretion.” Id. ut 187-88
The cour. noted thut lo the extent that this holding "is inconsistent with Juneby, 641
P.id at 837-40, and Juneby Il, 665 P.2d 30 at 34-37 (Alaska Ct. App. 1983), those
opinions of the court of appeals arc hereby modified." Id. ut 188 n.13. On rehearing
in Juneby. the stale had argued that the court of appeals' "treatment of the aggravat-
ing factor of physical injury is inconsistent with the basic holding uf the Juneby opin-
ion that the amount by which presumptive sentences should be increased o< decreased
in light of aggravating or mitigating factors must be determined by applying (he Cha-
ney criteria, as slated in Alaska Stat. § 12 55.005, to the specific factors established
in each case." Juneby, 665 P.2d at 36-37. See abo infra notes 131-3* md accompany-
ing text.

"(2) the defendant's conduct. . . manifested deliberate cruelty to another per-
son:" Alaska Stat. § 12.55.155(c)(2) (1984). In Juneby. the court of appeals stutcd
that

the term ‘deliberate cruelty,” as used in Alaska Siat. § 12.55.155(c)(2)

must be restricted lo instances in which pain — whether physical, psycho-

logical, or emotional — is inflicted gratuitously or as an end in itself. Con-

vct icly, when the infliction of pain or injury is merely a direct means to

accomplish the crime charged, the lest for establishing the aggravating fac-

tor of deliberate cruelty will not be met.

Id. ut 840.

For a particularly appropriate application of this factor, sec Larson v. State, 688
P.2d 592 (Alaska Cl. App. 1984); see abo Peelook v. Slate, 655 N\2d 1308, 13i1
(Alaska Ct. App. 1982).

"(38) Thedefendant war the leader ofa group o fthree or more persons who partic-
ipated in the offense;" Alaska Stat. § 12.55.155(eX3) (1984). See Willard v. State.
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When the legislature adopted the original list of aggravating and

662 I’.2d 971, 980 (Alaska Ct. App. 1983) (factor established in prosecution for sexual
assault in flic first degree of defendant not subject lo presumptive sentencing)

"(4) the defendant employed a dangerous instrument in furtherance ufthe uf
/e/ire." Alaska Stat. § 12.55.155(cK4) (1984). See Linn v. Stale, 648 I*.2d 150, 153-
54 (Alaska Ct. App. 1983) (factor not established by proof of mere possession of a
dangerous instrument)

"(5) the defendant knew ur reasonably should hare known that the victim of the
offense itor particularly vulnerable or Incapable u f resistance due to advanced age. disa-
bility. ill health, or extreme youth or wasfor any other reason substantially incapable c f
exercising normal physical or mental powers of resistance;" Alaska Stat.
§ 12.55.155(c)(5) (1984). See Carlson v. Stale, 696 P.2d 178, 179 (Alaska Cl. App.
1985), Gocnctl v. Stale, 695 P.2d 243, 245 (Alaska Ct. App. 1985); Depp v. Slate, 685
P.2d 712, 721 (Alaska Ct. App. 1984) (factor established in prosecution uf defendant
not subject lo presumptive sentencing convicled of sexual assault of u ten-year old
boy); ilassleu v. State, 667 P.2d 732, 732-33 (Alaska Cl. App. 1983); Stale v. Coats,
669 P.2d 1329, 1332-33 (Alaska Cl. App. 1983) (in case where presumptive sentencing
did not apply, court of uppcals cited this factor in discussing appropriate sentence for
defendant who had sexually abused twelve-year old step-daughter); Peelook, 655 P.2d
al 1311 (factor established in prosecution for sexual assault in the first degree of de-
fendant not subject to presumptive sentencing who attacked victim while she wus
sleeping), Koganuluk v. Stale, 655 P.2d 339, 341 & n.4 (Alaska Cl. App. 1982).

"(8) the defendant's prior criminal history includes conduct involving aggravated
or repealed instances o fassaultive behavior;" Alaska Stat. § 12.55.155(c)(8) (1984).
In Larson. 688 P.2d al 597, the court of appeals held that it was proper to consider
prior conduct resulting in an assault conviction under (his factor even though the
conviction had been set aside. Larson was decided under a prior enactment of this
factor, but the court of uppcals viewed (he current version us u clarification of the
prior version. Id. In Larson, the court of appeals ulso confn ntcd the issue of the
appropriate relation of juvenile adjudications to this fuctor. Whi e Ihe court of appeals
left open the issue of whether prior juvenile adjudications can . c used to initially es-
tablish this factor, it did hold that once the fuctor is otherwise » lablishcd, prior juve-
nile adjudications can be used in determining the weight to be gi <en to the factor. Id.
al 598.

"(10) the conduct constituting the offense war among the most serious conduct
included in the defmili mofthe offense;" Alaska Stat. § 12.55.155t;)(10) (1984). In
Juneby. 641 P.2d at & the court of appeals interpreted legislative intent to require
thal u finding of this factor "be based on an assessment of the specific facts of each
case, viewed in relation to the most serious potential conduct constituting the oifense
charged." (footnote omitted)

In Urezcnoff v. State, 658 P.2d 1359 (Alasku Ct. App. 1983), this factor was
established in a prosecution for theft in the first degree of a defendant not subject lo
presumptive sentencing who stoic $140,000 in 133 separate thefts during approxi-
mately one year. Id. ut 1362. The court of uppcals noted that this aggravating fuctor
"stresses the conduct involved in the specific offense un <tr consideration rather than
the personal characteristics of the offender and requires comparison of the conduct
constituting the crime in question with other conduct which would satisfy the ele-
ments of the offense.”” Id. at 1363.

The court of uppcals has had many op|>ortunilies to upply this fuctor in sexual
assault cases. See Bolhousc v. State, 687 1166, 1174 (Alaska Ct. App. 1984)
(factor established in prosecution for attempted sexual assault in the first degree, when
attempt "cume very close to constituting a completed .ape."); Hasslen, 667 P.2d at
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mitigating factors, it also included a formula for determining lhe ex-
tent to which a presumptive term could be varied once the presence of

732-33 (factor established in prosecution for sexual assault in the first degree and as-
sault in the first degree where victim was assaulted in her own home, entry into house
was premeditated, victim's dog wus killed, telephone was rendered inoperable and
victim was shot while attempting to escape); Langton v. State, 662 I*.2d 954, 955-56
(Alaska Cl. App. 1983) (factor established where defendant, not subject to presump-
tive sentencing, convicted of sexual assault in the first degree on his eight-year old
step-daughter); Hansen v. Stale, 657 P.2d 862, 864 (Alaska Ct. App. 1983); Peelook,
655 I*.2d al 1311; Koganaluk, 655 P.2d ut 341 n.4, Ecker v. Stale, 656 P.2d 577, 577-
78 (Alaska Ct. App. 1982); see also Goenetl, 695 P.2d al 245 n.2; Theodore v. Stale,
692 P.2d 987, 988 (Alaska Ct. App. 1985) (Singleton, j., concurring); Walsh. 677 P 2d
al 917-18; Shaw. 677 P.2d ut 260, Larson. 688 P.2d ut 598, Lee. 673 P.2d at 896,
Gilbreath v. Stale, 668 P.2d 1354, 1358 (Alaska Ct. App. 1983); Karr v. State, 660
P.2d 450, 452 & n.4 (Alaska Ct. App. 1983); Kimbrcll v. Stale, 647 P.2d 618, 622-23
(Alaska Cl. App. 1982) '"oats, J., concurring).

"(12) the defendant was on release under [Alaska Siat. jj) 12.J0.020 or
12.J0.040for anotherfelony charge or conviction orfor a misdemeanor charge or con-
viction having assault as a necessary element,” Alaska Slat, {f 12.55.155(c)(12)
(1984). See Roberts v. State, 680 P.2d 503, 508 n.!3 (Alaska Ct. App. 1984), where
Ihe court of appeals held that the requirement that the prior offense have assault as a
ncerssary element applies only when the defendant was on release for a misdemeanor.
This factor is also established when a defendant commits an offense while on release
un u charge of attempted sexual assualt even though assault was nut a necessary ele-
ment of the sexual assault.

"(13) the defendant knowingly directed the conduct constituting the offense at an
active officer o fthe court or at an active orformerJudicial officer, prosecuting attorney,
law enforcement officer, correctional employee, fire fighter, emergency medical techni-
cian, paramedic, ambulance attendant, or other emergency responder during or because
of the exercise of official duties;" Alaska Stat. § 12.55.155(c)(I13) (1984). In Gil-
breath. 668 P.2d at 1354, this factor was established in the prosecution of a defendant
fur misconduct involving weapons in the first degree. Id. ut 1357. The defendant
argued that even though he hud pointed a gun at a police officer, the aggiavating
factor did not upply because his offense was ""one of possession' and, therefore, could
nut have been "directed at" a law enforcement officer. Id. The court of appeals re-
jected this characterization, holding that the factor applied because the defendant's
"conduct" during the possessory offense was directed at a police officer. Id. at 1357-
58. The court uf appeals noted thal the defendant’s conduct liatmcd the public inter-
est in "having the duties of public safety officers carried out efficiently and free from
hindrance" and avoiding the "possibility of public danger generated wherever a public
safety officer is challenged or hindered in the execution of his duties." Id. at 1358.

"(18) the offense was a crime specified in [Alaska Siat. §] 11.41 and was
committed against a spouse, aformer spouse, or a member of the social unit comprised
of those loing together in the same dwelling as the defendant;” Alaska Stat.
§ 12.55.<\ij(18) (1984). In Carlson, the court of appeals held that in a prosecution
for sexual assault in the first degree under former Alaska Stat. § 11.41.410(a)(4)
"Ihe fact that Carlson's victim was a member of his family is typical of the specific
crime for which he was convicted und therefore did not warrant an increase in the
presumptive term." Id. al 179 (footnote omitted). But see Woods, discussed supra in
this footnote under aggravating factor (1), where the Alaska Supreme Court empha-
sized that the amount by which a presumptive term should be increased once an ug-
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gravaling factor is established, "is a question wliiclt is co emitted lo the sentencing
court's discretion." 667 P.2d at 187-88.

"(20) the defendant was onfurlough under (At.ASKA STAT. {j 133.30 or on [pa-
role or probation for another felony charge or conviction;” Alaska Siat.
§ 12.55 155(c)(20) (1984). Sec Kuvaas v. State, 696 P.2d 684. 684 85 (Alaska Ct.
App. 1985), in which a defendant was convicted of robbery in the first degree. Al the
time he committed the robbery in question, the defendant was un felony probation
from Oregon for offenses Ihal were not felonies under Alaska law al the time the
defendant committed them. Id. at 684. The court of appeals accepted the defendant's
argument that this factor should "apply only to defendants who were on probation for
a charge or conviction which would have been a felony charge in Alaska." Id. The
court applied the definition of "felony conviction" set out in Alaska Stat.
§ 12.55.145(a)(2), defining those felony convictions the ‘rial court may consider for
purposes of presumptive sentencing. Id at 685; see supra text accompanying notes 81-
83.

"(22) the defendant knowingly directed the conduct consuming the offense at a
victim because of thal person$ race, sex, color, creed, ancestry, or national origin;"
Alaska Stat. § 12.55.155(c)(22) (1984). See Gregory v. State, 689 P.2d 508, 509
(Alaska Ct. App. 1984) (factor found in prosecution for murder ill the second degree,
/.lasKa Stat. § 11.41.110 (1983), a crime not subject lo presumptive sentencing).

"(25) the defendant is convicted of an offense specified in (Alaska Stat. §j
Il. 71 (any offense involving controlled substances] and the offense involved large quan-
tities ofa controlled substance"” Alaska Stat. § 12.55.155(c)(25) (1984). See Laus-
lerer v. Slate, 693 P.2d 887, 890-92 (A.aska Ct. App. 1985) (“It would ordinarily be
appropriate lo regard eight ounces or mor-. of cocaine as a large quantity — one that is
indicative of commercial uclivity at the wholesale level.").

116. The following mitigating factors have been applied by Alaska's appellate

cuurls:

"(3) the defendant committed the offense under some degree ufduress, coercion,
threat, or compulsion insufficient to constitute a complete defense, but which signifi-
cantly affected his conduct;" Alaska Stat. § 12.55.155(d)(3) (1984). In Bell, the
court of appeals found that the legislature intended (hat duress under this factor be
interpreted more broadly than the defense of duress. 658 I'.2d al 790. "Evidence the
defendant in good faith subjectively believed facts which if true would have estab-
lished one of the defenses justifying his conduct under the revised code, but which the
judge or jury concludes would have been unreasonable under the circumstt rices, may
warrant mitigation of a presumptive sentence.” Id. ut 791; see also Langton 622 I*.2d
at 960 ("We apply a subjective standard in inlegrrcting [this factor] and do not require
that (he person allegedly ‘coerced’ act reasonably.” (citation omitted)); Whitmore v.
Stale, 657 P.2d 859, 860-61 (Alaska Ct. App. 1983) (factor not established in prosecu-
tion for escape); Lee, 673 P.?d at 896 (factor not established by "behavior thut is
merely impulsive or the rcsi‘l c: ~:," ,ional stress”; there must be evidence that the
defendant uctcd under "a good faith but unreasonable belief' that conduct wus neces-
sary).

"(9) the conduct constituting the offense was among the least serious conduct
included in the definition ofthe offense:" Alaska Stat. § 13.55.155(d)(9) (1984). See
Woods. 680 P.2d at 1198 (a single incident of sexual abuse is not a mitigated oifense);
Walsh. 677 P.2d at 916-18. In Walsh, the court of appeals rejected the argument of a
defendant convicted of manslaughter that because his conduct was only reckless, as
opposed to intentional or knowing, the mitigating factor of least serious conduct
should apply. The court of uppcals noted that there is no indication thal (he legisla-
ture intended to treat manslaughter committed recklessly any less severely than man-

1985) PRESUMPTIVE SENTENCING 251

one or more of those factors was established."7 T hat formula appar-
ently leaves substantial discretion to the trial court. For example, if
both aggravating and mitigating lactors arc established for a second
felony offender convicted of a class B felony,"8 the court can reduce
the four-year presumptive term by any amount or can increase it by
any amount up to the maximum sentence of ten years."* Aside from
the general direction that "(s]Jentence increments and decrements .
shall be based on the totality of the aggravating and mitigating fac-
tors,"" u the legislature has provided little guidance on the specific
amount a presumptive term of imprisonment should be modified once
these factors are established.

In Juneby v. Stale,12l the court of appeals adopted general guide-
lines for adjusting a presumptive term of imprisonment for factors in
aggravr >n and mitigation.12 In doing so, the court helped insure

slaughter committed intentionally or knowingly. The court of appeals, however, did
discuss how this factor, or its opposite aggravating factor, Alaska Stat.
§ 12.55.1S5(c)(10) (1984), see supra note 115, might be established in driving-while*
intoxicated manslaughter cases; Shaw. 677 P.2d ut 160 (in prosecution for misconduct
involving wea|>ous in the first degree fur possessing a firearm capable of being con-
cealed on one's person and where defendant had previously been convicted uf a felony,
court of appeals noted thut "examples of the least serious conduct contemplated by
the statute might include a case in which a defend- f Is a weapon and possesses il

briefly before returning it to its owner or turning * e police, or one in which
a defendant, without illegal purpose, briefly act- ?a weapon on behalf of
its owner.”" Id.); see also Dunlop v. Stale, 69 . 691-92 (Aluska Ct. App.
1983); Carlson. 696 N\2d al 179; Koteles v. Sla. M 1199, 1201 (Alaska Ct.
App. 1983) (factor not established in prosecution lor . try in the second degree);

Bell. 658 P.2d at 789-90 (factor nut found in escape c*. .;; Fry, 655 P.2d 789, 793
(Alaska Ct. App. 1983); Dorn v. State, 637 P.2d 1021, 1026 n.5 (Alaska Cl. App
1981).

"(13) the harm caused by the defendants conduct is consistently minor and in-
consistent with the imposition o fa substantial period o fimprisonment;" Alaska Stat.
§ 12.55.155(d)(13) (1984). In Shaw the court of appeals stutcd that this factor is not
established when the defendant's conduct “exhibits contempt for the law and law en-
forcement warranting a substantial sanction.” 673 P.2d 781, 785 (Alaska Ct. App.
1983). See abo Gilbreath, 668 P.2d ut 1358-59 (factor not established in prosecution
of defendant for misconduct involving weapons in the first degree, “|,s]tvcn the cir-
cumstances of the instant offense and the nature uf Gilbreath's original felony, an
assault with a dangerous weapon,” trial court's refusal to find this factor not clearly
mistaken); Koteles, 660 P.2d at 1201 (factor not found in prosecution for burglary in
the second degree).

117. Alaska Stat. § 12.55.155(a) (1984). See supra notes 34-44 und accompany-
ing text,

118. See Alaska Stat. § 12.55.125(d)(1) (1984).

119. See id. § 12.55.155(a)(1) (1984).

120. Id. § 12.55.155(b) (1984).

121. 641 1.2d 823 (Alaska Ct. App. 1982), modified. 665 P.2d 30 (Alaska Ct. App.
1983),

122. 641 P.i<J at 833
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that the discretion permitted under the presumptive sentencing system
once aggravating md mitigating Factors are established does not defeat
the purpose of the 1978 sentencing revisions — the elimination of un-
justified disparity in sentencing.121

Juneby was convicted of sexual assault in the first degree, which
at thut time was a class A felony, gnd burglary in the first degree, a
class D felony.124 Since Juneby was a second felony olfender, he faced
a presumptive term of imprisonment of ten years for the sexual as-
sault.123 At sentencing, the trial court found several aggravating fac-
tors to be present and increased the ten year presumptive term to
twenty years, the maximum sentence for a class A felony.126 Juneby
appealed his sentence for the sexual assault, arguing that the trial
court gave too much weight to (he aggravating idclors and that his
twenty year sentence was excessive.127

The court of appeals conducted a comprehensive review of the
structure and purpose of presumptive sentencing.128 It found that
“[tlhe presumptive sentencing provisions . . . reflect the legislature’s
intent to assure predictability and uniformity in sentencing by the use
of flxed and relatively inflexible sentences, statutorily prescribed, for
persons convicted of second and subsequent felony oflenses.” 129 Based
on this interpretation of the legislative intent, the cocrt adopted gen-
eral guidelines for modifying a presumptive term of imprisonment for
factors in aggravation and mitigation. The court stated it expected

that sentences equalling or varying only slightly from the presump-

tive terms will generally be suitable when presumptive sentencing

applies. Minor adjustment? for aggravating or mitigating circu,.t-

stances might be appropriate in a significant number of cases; only

in unusual cases, however, can it be anticipated that substantial

deviation from the presumptive term will be called for.

If sentencing courts were permitted, under the presump-

tive sentencing scheme, to deviate routinely and substantially from

the presumptive terms prescribed by law, the fundamental purposes

of eliminating disparity und establishing reasonable uniformity in

sentencing would be completely undermined. Unless the provisions

of Alaska STAT. § 12.55.155 are adhered to strictly, and unless a

123. See supra text accompanying pc'._ 4.

124. 641 P.2d at 828. Sexual assault in the lirst degree was subsequently made an
unclassified felony, punishable by a maximum lerm of imprisonment of 30 years and
subject to presumptive sentencing regardless of Ihe prior criminal history of the de-
fendant. Act of July 3, 1982, ch. *43, § 30, 1982 Alaska Sess. Laws |, 25 (effective
October 1, 1982) (codified as amended at Alaska Stat. § 12.55.125(i) (1984)).

125. 641 P.2d at 829.

126. Id.

127. Id. at 828-29. Juneby had also been sentenced to eight years imprisonment on
the burglary conviction but did not appeal thut sentence. Id. at 828.

128. Id al 829-33.

129. Id. at 830.
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measured and restrained approach is taken in the adjustment of pre-
sumptive sentences for both aggravating und mitigating factors,
then the prospect of attaining the statutory goal of uniform treat-
ment for similarly situated offenders would quickly be eroded, the
potential for irrational disparity in sentencing would threaten to be-
come reality, and the revised code’s carefully fashioned system of
escalating penalties for repeat offenders would be rendered utterly

ineffective.110

While the court of appeals called for "a measured und restrained
approach"” to the adjustment of a presumptive term of imprisonment
for aggravating and mitigating factors,111 it refused to adopt "a mech-
anistic approach toward determining the amount by which a presump-
tive sentence should be adjusted in light of aggravating or mitigating
fuctors.””112 Instead, it held that once aggravating or mitigating fac-
tors are properly established, the sentencing criteria set out in State v,
Chaneylii should be applied to the "totality of the aggravating and
mitigating factors" to determine the sentence to be imposed.114

130. Id.- ut 833. On rehearing, the court of appeals phrased these guidelines some-

what differently, but the general thrust remained the same:
It can thus be expected thal, in the great majority of cases, the appropriate
sentence will be one that docs nut depart significantly front the specified pre-
sumptive term. The process of adjusting presumptive sentences for aggra-
vating or mitigating factors is one that, while proccdurally complex, must
not be applied inflexibly or mechanistically. In each case, a realistic assess-
ment of the totality of the evidence relating to aggravating and mitigating
factors must be made in order to determine the extent to which the case may
fairly be said to be more aggravated or mure mitigated than the average for
the particular offense. Increasingly larger adjustments to presumptive terms
will be justified as cases deviate farther from the norm for a given offense.

The most significant upward or downward adjustments must be reserved for
those cases that are truly atypical or unusual in severity or lack of severity.
Juneby v. State, 665 P.2d 30, 39 (Alaska Ct. App. 1983) modifying Juneby v. Slate,

641 P.2d 821 (Aluska Ct. App. 1982).

131. See Juneby. 641 P.2d ut 847; see also supra text uccompanying note 130.

132. 641 P.2d at 835 n.2l.

133. For a discussion of the Chaney sentencing criteria, see infra text accompany-
ing notes 178-81. See also Alaska Stat. § 12.55.005(2) (6) (1984), which sets out
the factors that a court should consider in imposing u sentence. In its commentary to
the Criminal Code the legislature noted that these legislative guidelines are “largely a
restatement of the Alaska Supreme Court’s interpretation of the inundate of article I,
section ‘2 of the Alasku Constitution which provides that ’(P]JenJ administration
shall be bused on the principle of reformation and upon the need for r.ulecling the
public.” Stale v. Chaney. 447 P.2d 441 (Alaska 1970).” Alaska Senate Commen-
Tahv, supra note 3, at 148. See also Nell v. Slate, 642 P.2d 1361, 1369 (Alaska Ct.
App. 1982) (noting Ihal the Chaney criteria have essentially been incogtoraled into
the Criminal Code as Alaska Stat. § 12.55.005).

134. 611 P,2d at 835 & n.21. The court of appeals, however, added the following
caution:

When applied to Ihe adjustment of a presumptive sentence, however, the
Clianey analysis should not be broadened into a consideration of all the cir-
cumstances of the offense, us if the sentence were being imposed anew, with-
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Turning to Juneby's sentencing proceeding, the court of appeals
noted that both the state and Juneby had given the required notice of
an intent to raise aggravating and mitigating factors at sentencing.13l
Tiie trial court hud found that three aggravating fuctors and one miti-
gating factor were established.136 The trial court “then engaged in an
extensive consideration of the Chaney sentenc'.ng criteria,"'37 after
which it followed the rccommenduliou uf (he prcsentence report and
sentenced Juneby to twenty years in prison.'38 The court of appeals
found this sentencing proceeding improper because the trial court had
never referred to the ten year presumptive term that applied to Juneby
nor did it explain why the established aggravating and mitigating fac-

oul regard for llie presumptive term. Instead, consideration of the Chaney

criteria should focus specifically on the aggravating or mitigating conduct in

the particular case. The presumptive term should remain as the starting

point of the analysis, and the Chaney criteria should be employed for the

limited purpose of determining the extent to which the totality uf Ihe uggia-
vpting and mitigating factors will justify deviation from lhe presumptive
term.

Id. at 835 n.2l.

An example of a proper application of the Chaney criteria to adjust a presumptive
term appears in Nell, 642 P.2d at 1371 n.18;see also Lluyd. 672 P.2d ut 155 (trial couit
can consider defendant’s lack of criminal record in determining extent of deviation
from presumptive term once mitigating fuctors arc established since “tuck of any prior
record is highly relevant to a proper application of Ihe Chaney sentencing criteria"
(footnote omitted)).

One option available to lhe trial court is lo decide lhal the particular factors
established, after considering the Chaney crileriu, do not justify adjustment of the pre-
sumptive term. See Alaska Stat. § 12.55.155(c), (d) (1984) (emphasis added),
which provides Ihal aggravating and mitigating fuctors "shall be considered by the
sentencing court and may" aggravate or mitigate the presumptive tenn of imprison-
ment. In Juneby, the court stated that "[t]hc mere proof of an aggravating or mitigat-
ing factor cannot be deemed sufficient, in und of itself, to justify an increase or
decrease of a presumptive term.” 641 P.2d at 838; see also Sluacl v. Stale, 697 P.2d
1050, 1058 (Alaska Ct. App. 1985); lleathcock, 670 P.2d at 1158 n.l (Singleton, J.,
concurring and dissenting).

135. Juneby. 641 P.2d at 836. Alaska Stat. § 12.55.155(0 (1984) provides thal
"|i]f the state seeks to establish a factor in aggravation at sentencing or if the defend-
ant seeks tc cstubl.sh a factor in mitigation ut sentencing, written notice must be
served on the opposing party and filed with the court not Is s than 10 days before the
date set for imposition of sentence.” See Nukupigak v. State, 645 P.2d 215, 218-19
(Alaska Cl. App. 1982) (prcsentence report does not provide the required notice);
Hartley v. State, 653 P.2d 1052, 1056 (Alaska Ct. App. 1982) (trial court may sua
spunte consider an aggravating factor or mitigating factor in imposing sentence so long
as it provides the required notice to the parlies); see also llcsslen, 667 P.2d ut 733
(upholding trial court's sua sponte finding of an aggravating factor without notice to
the parties when the defendant did not claim surp rise or prejudice as a result of the
lack of notice).

136. 641 P.2d ut 836.
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tors justified an increase in the presumptive term to the maximum sen-
tence of twenty years.1® The court of appeals cited the statutory
icquiremeut that all findings of aggravating and mitigating factors
"must be set out with specificity,"140 and held |hal specificity requires
sentencing judges to include, in their remarks on the record, the
following specific information: (1) the specific factors in aggrava-
tion and in mitigation found to have been established by clear and
convincing evidence; (2) the evidence upon which ihe court has re-
lied in finding the existence of aggravating or mitigating, factors; (3)
an explanation of the weight given by the court lo each aggravating
or mitigating sector, and the relative importance of each factor in
comparison v\»h other aggravating or mitigating factors estab-
lished; and (4) an evaluation of the totality of the aggravating and
mitigating factors in light of the Cham®s criteria, as expressed in
(Alaska Stat. §] 12.55.005, in order to determine the amount by
which the presumptive sentence for the particular offense should be
adjusted.14
O f the many appellate decisions interpreting the presumptive sen-
tencing statutes, Juneby is the most significant. Faced with a sentenc-
ing system designed to eliminate unjustified sentencing disparity by
limiting judicial sentencing discretion,'42 the court of appeals instead
found a statutory scheme that still left substantial discretion to a tiial
court once aggravating or mitigating factors were established.143 In
calling for a measured and restrained approach to adjustment of pre-
sumptive terms,144 and by requiring trial courts to articulate their rea-
sons for modifying the presumptive terms,'4l the court of appeals
insured that the discretion permitted under presumptive sentencing
could not be used to subvert the purpose of presumptive sentencing.

[Il. Sentence Review of First Felony Offenders Not
Covered uy Presumptive Sentencing

The legislature in 1978 decided to apply presumptive sentencing
only in cases where the defendant was a repeal felony olfender.146 The

139. Id at 837.

140. Alaska Stat. § 12.55.155(0 (1984).

141. 641 P.2d at 846 (footnote omitted). In subsequent eases brought before the
court on appeal, all of which involved sentences imposed before Juneby was published,
llic court of appeals found thut the sentencing proceedings failed to comply with the
Juneby requirements and were thus unlawful. See Linn, 058 P.2d ut 153; Fry, 655
I’.2d at 793; Dunn v. State 653 P.2d 1071, 1091 (Aluska Cl. App. 1982); Nukupigak,
645 P.2d at 218.

142, See supra text accompanying note4.

143.  See supra notes 117-20 and accompanying text.
144. See supra text accompam ing note130.
145. See supra text accompanying notel41.

146. See Act of July 17, 1978, ch. 166, 1978 Aluska Sess. l.uws 107 (amended 1982
& 1983). The type of prior felony conviction thut can be used to establish that the
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single exception was for a first felony olfender convicted of a class A
felony other than manslaughter, who had possessed or used a firearm
or caused serious physical injury during the commission of the of-
fense.147 Except in these limited circumstances, first felony oiTcnders
were not covered by the presumptive sentencing system enacted in
1978.148

At first glance, il might seeui surprising that the legislature,
which specifically found “that the elimination of unjustified disparity
in sentences and the attainment of reasonable uniformity in sentences
can best be achieved through a senteiuing framework fixed by stat-
ute,” 147 would have exempted the vast majority of first felony olfend-
ers from presumptive sentencing. On the other hand, the institution of
presumptive sentencing was a sharp break from the existing sentencing
practices.130 The legislature was thus somewhat cautious in applying
this new sentencing system.

defendant is a repeat felony offender is discussed mipro tent accompanying notes 63-
105.

147. Act of July 17, 1978, ch. 166, 1978 Alasku Sess. La 's 107 (1980) (amended
1982). The current version of this section is discussed infra at note 154.

148. The court of appeals has rejected und termed as frivolous the contention lhal
the distinction between first and second felony otfenders under the presumptive sen-
tencing system violates a second felony offender’s cousilutiouul rights of equal protec-
tion und due process. Kotclcs v. State, 660 P.2d 1199, 1200 (Alaska Cl. App. 1983).

149. Alaska Stat. § 12.55.005 (1984).

150. In its report proposing a presumptive sentencing system, the Task Force on
Criminal Sentencing observed that:

The dominant sentencing structuic currently employed in the United Stales

is bused on the indeterminate sentence, so called because it is characterized

by wide separations between the legislatively authorized minimum and max-

imum sentences for generally defined crimes. There is an absence of articu-

lated criteria for determining sentences. Judges ure given vast discretion in
sentencing otfenders, and parole boards have like discretion in releasing

(hem . . ..

. .Generally, there are few if any rules, standards, or guidelines, for-
mally established through mandatory legislation, rule making, or regulation,

to guide the exercise ofjudicial or administrative sentencing discretion. Nor

are discretionary decisions on sentencing generally subject to judicial review,

except in cases of clear abuse, which reviewing courts arc reluctant to find.

Similarly, the courts or administrative agencies generally have not articu-

lated uuiddi.tes for sentencing typicul offenders. Every judge and parole

board metnncr has his own notion of what a fairly typical crime "deserves"

— und these notions are of course disparate in the extreme.

Task Force Report, supra note 2, at 11-13.

The task force's chare .tcrization of .he "dominant sentencing structure in the
United States" also describes the indc>.rminale sentencing system thut existed in
Alaska before the enactment of Ihe Criminal Code. Surveying (lie penalty provisions
under the former Criminal Code, the Criminal Code Revision Subcommission high-
lighted the wide range ofjudicial sentenc'ng discretion authorized by the legislature.

While many substantive offenses appear lo carry muudutory minimum

prison terms and fines, [Alaska Stat. § ] 11.05.150 nonetheless permits a
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When it decided lo exempt most first felony offenders from pre-

judge to suspend all or part of the minimum prison term and impose a lesser

sentence, cither of a One or imprisonment or both.

Prison terms in existing law evidence u wide vaticly of minimum and
'maximum sentences, ranging from 20 years lo life for first degree murder
([Alaska Stat. § ] 11.15.010), 10 years to 20 years for assault on an officer
in jail ([Alaska Stat. § J 11.30.160), to O to 25 years for a second convic-
tion on use of firearms during the commission of certain crimes ([Alaska
Siat. §] 11.15.295). Sentences in the runge of | 20, 1-10 and 1-5 appear
more frequently than do other combinations but no particular combination
of minimum and maximum prison terms and fines is common to title
11. The variety is endless.

Alaska Criminal Code Revision, supra note 2, at 4.

In addition lo the courts' considerable discretion in imposing sentences, the pa-
role board had substantial flexibility in determining the length of (lie sentence that a
defendant would actually serve. Except when the court required a defendant to serve
a specified portion of a sentence before being eligible for parole, the parole board had
Ihe authority to release a prisoner al any time after ouc-riurd of a sentence had been
served. Alaska Stat. §§ 33.15.080, .180, .230(a) (1182). The parole board fre-
quently exercised its discretionary release authority.

The task force's observations on the lack of sentencing criteria and guidelines
limiting judicial sentencing discretion, and the absence of effective judicial review of
sentencing practices accurately described lhe sentencing structure existing in Aluska
before 1969. Indeed, until il enacted the Criminal Code, the legislature had never
specified the fuctors that should be considered by a court in imposing sentence. Addi-
tionally, in Hear v. Slate, 43 1I'.2d 432 (Alaska 1968), the Alaska Supreme Court had
held that absent stututory authority, it lacked "jurisdiction to review and rcmai. 1or to
review and revise a criminal sentence for abuse of discretion." 1d. at 435. Absent that
authority, tiie court could not hope to specify the criteria that should be considered al
sentencing.

In 1969, the legislature responded to Dear by authorizing appellate review of
sentences on the ground that the sentence was either too lenient or ton excessive.
Alaska Stat. § 12.55.120 (1984). The Alaska Supreme Coutl urticulated guidelines
for determining whether a sentence is too strict or too lenient in Stale v. Chaney, 477
N\2d 441 (Alaska 1970). For a discussion of what became known as the Chaney crite-
ria, see infra text accompanying notes 177-81.

1 he judicial effort to articulate sentencing criteria und guidelines through appc.-
late review of senttuces und.r Chaney was insufficient to address all of the problems
inherent ill Alaska's indeterminate sentencing system jr several reasons. First, since
a "clearly mistaken" standard of review applied in sentence appeals, only the most
serious sentencing errors could be corrected through the appellate process. Second,
while a defendant’s successful appeal would result in the imposition of a less severe
sentence, if the slt :c brought u successful uppcal, and the defendant hud not also ap-
pealed, the appellate c~url could only express its disapproval of the sentence. See
At ask \ STAT, f 12.55.120(a)-(b) (1984). Thus, while uppcllate review of sentences
olfered some protection to a defend.ml who received an excessive sentence, it olTcrcd
no protection lo the public in insuring (hat a defendant who had been sentenced too
leniently would receive an appropriate sentence. For example, upon application of the
Chaney criteria, the courts found eight clearly mistaken lenient sentences imposed in
prosecutions for crimes under the former Criminal Code. In each case, however, the
appellate court was unublc to impose an appropriate sentence. See Futnam v. State,
629 112d 35, 44-45 (Alaska 1980); State v. Wassilie, 578 I».2d 971, 972-75 (Alaska
1978), Slate v. Abraham, 566 P.2d 267, 270-71 (Alaska 1977); Slate v. Lancaster. 550
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sumplive sentencing, the legislature largely followed the recommenda-
tion of the Criminal Code Revision Subcommission which proposed
that presumptive sentencing only apply to repeal felony offenders.151
The subcommission, however, had been divided on this issue. The
competing viewpoints were summarized in its Tentative Draft of the
Criminal Code:

A closely divided Subconnnission then agreed to limit the applica-
tion of presumptive sentencing to those defendants with prior felony
convictions. While aware that this decision could result rn some
continued amount of sentencing disparity, those who favored (lie
majority position were of the opinion that a new program as radical
in concept as presumptive sentencing ought to be implemented
slowly. They reasoned that if presumptive sentencing presented no
problems in its areas of application, then (lie legislature could al-
ways later move to expand its applicability to all offenders.

Those in the minority argued that the concept was not so radi-
cal or complex, that il could eliminate a greater amount of potential
or real disparity if applied across the board to all felony offenders,
and thal the failure to apply presumptive sentencing to those with
no prior convictions could result in first lime felony offenders re-
ceiving longer sentences than second or subsequent offenders.152

When it adopted the Criminal Code lit 1978, the legislature de-
parted from the majority view of the subcommission by applying pre-
sumptive sentencing to a limited category of first felony offenders
convicted of class A felonies.153 In 1982 the legislature expanded the
category of first felony offenders subject to presumptive sentencing to
include all first felony offenders convicted of class A felonies.15* Addi-

I'.2d 1257, 1258-60 (Alaska 1976); Stale v. Wortham, 537 P.2d 1117, 1118-19 & n.4
(Aluska 1975), Chaney. 477 P.2d at 445 & n.19, 446; State v. Jensen, 650 P.2d 422,
423-25 (Alaska Cl. App. 1982); State v. Doc, 647 P.2u 1107, 1107-11 (Alaska CI.
App. 1982).

Finally, the process of appellate sentence review failed to correct the disparities
that cun arise in an indeterminate sentencing system where the trial court is given
subslunliul unguided discretion in imposing sentence. Indeed, little significance was
placed on uniformity as a goal of sentence review. Laquemcnt v. Stulc, 644 P.2d 856,
861 (Alaska Ct. App. 1982); Juneby v. Slute, 641 P.2d 823, 830 & n.8 (Alaska Ct.
App. 1982), modified, 6*5 P,2d 30 (Alaska Ci. App. 1983). Considering that uniform-
ity in sentencing was not an important goal of appellate sentence review and also thut
only “clearly mistaken" sentencing errors would be corrected on appeal, it is not sur-
prising (hat the appellate process did not correct the types of sentencing disparities
noted by the judicial council, see supra notes 6-8 and accompanying text.

151. Alaska Criminal Code Revision, supra note 2, ut 70.

152. Id

153. See supra text accompanying notes 146-47.

154. Act of July 3, 1982, ch. 143, 1982 Alasku Sess. Laws | (effective October 1,
1982). The Act provides a five-year presumptive tenn of imprisonment for u first
felony offender convicted of manslaughter. See iJ. § 28, at 24. Any other first felony
offender convicted of a class A felony is subject to a five-year presumptive term unless
"the defendant possessed a firearm, used a dangerous instrument, or caused serious
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tionally, during that same 1982 session, the legislature further ex-
panded the scope of presumptive sentencing to include first felony
offenders convicted of class D or class C felonies, provided that the
felony was knowingly directed at a limited category of public officials
or emergency personnel engaged in the performance of their duties 1%

In support of the view that presumptive sentencing should apply
to first felony offenders, a minority on the Criminal Code Revision
Subcommission argued that the failure to do so could result in a first
felony offender being sentenced more severely than a second felony
offender.1%6 Theoretically, at least, this result is possible under the
statutory scheme.157 In Austin v. State/** the Alaska Court of Ap-
peals considered whether a first felony offender should ever receive a
harsher sentence than a second felony offender. The Austin decision
insured that the sentencing of first felony offenders who were not cov-
ered by presumptive sentencing would nevertheless be directly affected
by the presumptive sentencing scheme.

Austin was convicted of second degree criminal mischief, a class

physical injury during the commission of (he offense,” in which case the presumptive
term is set at seven years. |d The provisions of section 28 of the Act arc codilied in
Alaska Stat. § 12.55.125(c)(1) (2) (1984).

155. Act of July 3, 1983, ch. 92, 1983 Alaska Sess. l.aws |. The Act provides that
a Grst felony offender faces u presumptive term of two years if convicted of a class B
felony, and a one year presumptive term if convicted of a class C felony, if Ihe offender
"knowingly directed the conduct constituting the offense at a uniformed or otherwise
clearly identified peace officer, fire fighter, correctional officer, emergency medical
technician, paramedic, ambulance attendant, or other emergency responder whu was
engaged in the performance of official duties at the time of the offense.” Id. The
provisions of the Act are codified in Alaska Stat. § 12.55.125(d)(3), .125(e)(3)
(1984). Committing a class A felony under these circumstances subjects a first felony
offender to the seven year presumptive term of imprisonment specified in Alaska
Stat. § P.55.125(c)(2) (1984).

As noted, supra notes 38 Jc 60, the legislature failed to make conforming amend-
ments to the statutes restricting judicial discretion lo *nms|>end imposition of sentence
or to grant probation to first felony offenders convicted of class O or C felonies despite
ihe fact that they were made subject lo presumptive sentencing in the 1983 Act. It
also did not restrict the parole eligibility of those offenders.

156. See supra (ext accompanying note 152.

157. For example, consider a second felony offender convicted of a class 11 felony.
Assuming that no aggravating or mitigating factors are established, (he presumptive
term uf imprisonment that must be imposed, absent a finding uf manifest injustice, is
four years. See Alaska Stat. § 12.55.125(d)(1) (1984). On the oilier hand, consider
a first felony offender who commits the same class B felony under identical circum-
stances us lhe second felony offender. Since presumptive sentencing does not apply to
die first felony offender, see id. § 12.55.125(d), the trial court muy impose a tenn of
imprisonment up to (he statutory maximum sentence of ten years. See id.. This hypo-
thetical assumes, of course, that the offender does not fall within the category of first
felony offenders described in id. § 12.55.125(d)(3). See supra note 155.

158. 627 F.Zd 657 (Aluska Ct. App. 1981) (per curiam).
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C felony.13® Since he was a first felony ofiender, Austin faced a maxi-
mum term of imprisonment of five years but wus not subject to pre-
sumptive sentencing.160 Austin was sentenced to three years
imprisonment and appealed his sentence as excessive on the ground
thal the presumptive term of imprisonment for a second felony of-
fender convicted of u cluss C felony was only two years.161 The court
of appeals held that Austin’s sentence was not excessive. The court
staled that

[n]oruiully a first offender should receive u more favorable sentence
than the presumptive sentence for a second otTcudcr. It is clear that
this rule should be violated only it) an exceptional case. However, iJ
is also clear that lhe legislature did not intend to say that a first
ofiender could never receive more time to serve than the presump-
tive sentence for a second offender, since the statute easily could
have been written to accomplish that result.162

The court of appeals cited several reasons why Austin’s situation
presented an exceptional case under its new sentencing guideline.
Austin’s extensive and continuous series ofjuvenile offenses,161 his nu-
merous probation violations,IM and the aggravated nature of his
crime,163 led the court of appeals to conclude that Austin’s three year
sentence wus appropriate even though it was greater than the pre-
sumptive term of imprisonment for a second felony offender convicted
of the same felony.166

The court of appeals made two important clarifications of the
Austin sentencing guideline in subsequent cases. First, in Tazruk v.
State. 167 il held that for purposes of comparing the sentence received
by a first felony ofiender with the presumptive sentence for a second
felony offender,18 a court should focus primarily on the period of im-

159. . a1 657. Austin had unlawfully (alien a car and caused damages lo it in an
amount exceeding 5500, thus violating Alaska Stat. § 11.46.482(a)(4) (1983). 627
P.2d at 657.

160. 627 P.2d at 657. See ALASKA Stat. § 12.55.125(c) (1984).

161. 627 P.2d at 657 L n.2; see Alaska Stat. § 12.55.125(e)(1) (1984).

162. 627 P.2d al 657-58.

163. |d at 658. The court of appeals observed that “Austin's record is so extensive
und involves so muny offenses (hat it is difficult to list them all.” Id. at 658 n.3.

164. 1d at 658.

165. Id. The court noted thut Austin fled in the stolen car when he was spotted by
an officer, crashed into two parked curs, causing considerable damage to all three cars,
and then ran away from the collision. Id.

166. Id

167. 655 P.2d 788 (Alaska Ct. App. 1982).

168. When it bus applied (lie Muslin guideline, (lie court of appeals has compared
the actual sentence of the first felony offender to the presumptive tenn of imprison-
ment for a second felony offender convicted of the same crime without adjusting (he
presumptive term for mitigating or aggravating factors. See, e.g, Shaisnikoff v. State,
690 P.2d 25, 27-28 (Alaska Ct. App. 1984); Nashualook v. Stale, 663 P.2d 975, 980
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prisonmenl actually imposed on the first felony olfender.18® Tazruk,
as a first felony offender convicted of a class U felony, had been sen-
tenced to eight years imprisonment but had five years of that sentence
suspended.170 Since the presumptive term for a second felony ofiender
convicted of a class D felony is four years,171 the court of appeals held
that Tazruk's sentence of three years of actual confinement complied
with the requirements of Austin. 12

The second clarification of the Austin guideline concerned the
standard for determining whether a first felony offender’'s conduct
presented an exceptional case justifying the imposition of a more
lengthy sentence than the presumptive sentence for the second felony
ofiender. In Neakok v. State, 171 the court of appeals held that un ex-
ceptional case finding "must be justified either by specific aggravating
factors under the criminal code, ... or else by aggravating factors
which would . . .justify a repeat offender receiving an enhanced sen-

(Alaska Ct. App. 1983); Drczcuoff v. Stale, 658 P.2d 1359, 1362 (Alaska Ct. App.
1983). Butsee Hernandez v. Stale, 691 P.2d 287, 291 n.l (Alasku Cl. App. 1984) ("in
Austin v. Stale, ... we held (hat a first offender shuuld receive a more favorable
sentence than a similarly situated second offender who wus subject to presumptive
sentencing.” (citation omitted) (emphasis added)).

The court of appeals has conceded that in focusing un the presumptive term of
imprisonment for a second felony offender, the Austin guideline fails to acknowledge
the possibility thal the presumptive tenn might have been reduced because of mitigat-
ing factors. See Langton v. State, 662 P.2d 954, 962 n.5 (Alasku Ct. App. 1983).

169. 655 P.2d at 789; see also Pickens v. State, 675 P.2d 665, 671-72 (Alaska Ct.
App. 1984); Nashoalook, 663 P.2d at 980.

170. Tazruk, 655 P.2d at 789.

171. Alaska Stat. § 12.55.125(d)(1) (1984).

172. 655 P.2d ut 789, In Brezenoff, however, the court of appeals restated the Aus-
tin guideline us clarified in Tazruk os follows:

Where lire total sentence received by a first offender exceeds the presumptive

sentence for a second offender but the period of actual imprisonment is sub-

stantially less, we will conclude that the total sentence meets the Austin re-

quirement of a substantially more favorable sentence for the first offender.
658 P.2d at 1362 (emphasis added). Neither Austin nor Tazruk, however, requires
that the term of imprisonment imposed on a first felony offender be substantially less
than the presumptive sentence for a second felony offender. Austin, 627 P.2d ut 657-
58; Tazruk, 655 P.2d at 789. Austin merely required that the sentence notmalty be
"more favorable" for (he first offender, see supra text accompanying note 162, while in
Tazruk the court held thal the sentence for a first felony offender complied witli Aus-
tin because it wus "less" than the presumptive term of imprisonment for a second
offender. Tazruk, 655 P.2d at 789.

The courts have generully not used the "substantially less" language in subse-
quent applications of Austin. See, e.g., Short v. State, 676 P.2d 612, 614 (Alaska Cl.
App. 1984); Nashoalook, 663 P.2d at 980. But see Shaisnikojf, 690 P.2d at 28 (unsus-
ponded sentence for a first felony offender “should be substantially more favorable"
than presumptive term for second felony offender).

173. 653 P.2d 658 (Alasku Ct. App. 1982).
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tcnce by a three-judge panel.” 174

Alaska's appellate courts huvc hud many opportunities to review
a sentence for a first felony offender thut wus more severe than (lie
presumptive sentence for a second felony olfender. In some cases, the
appellate court explicitly determined whether aggravating factors or
extraordinary circumstances were present which rendered the case ex-
ceptional under Neakok and Austin.171 In other cases, the appellate
court simply cited Austin and decided whether the case was excep-
tional without specifically finding that aggiavating factors were pres-
ent or that |lhe case could have been sent to the three-judge panel if
presumptive sentencing had applied to that case.176

The inconsistent application of the Neakok exceptional case stan-
dard may be explained by the fact thut the “[sjenteucing of first felony
offenders to whom presumptive sentencing docs not directly upply
must be accomplished, primarily, by a careful balancing of the sen-
tencing goals set out in State v. Chaney."111 In Chaney.116 the court
adopted a "clearly mistaken” standard for determining whether an im-

174. Id. at 662 (citation omitted). Actually, the court of appeals first applied this
standard less than two weeks before Neakok was published. Scars v. State, 653 P.2d
349, 350 (Alaska Ct. App. 1982). However, in Sears, the court of appeals did not state
the exceptional case standard with the same clarity as it did (wo weeks later in
Neakok.

If the Neakok clarification of exceptional cases under the Austin guideline were
applied to the facts in Austin, the particularly aggravated nature of Austin's crime, see
supra note 165, most likely would have established the aggravating iuctor that “the
conduct constituting the offense was among the most serious conduct included in the
definition of the oiTcnse.” Alaska Stat. § 12.55.155(c)(10) (1984). Additionally, the
court of uppcals has noted thut “(ijmplicit in our decision in Austin was the recogni-
tion that a particularly bad juvenile or misdemeanor record characterized by offenses
similar to the offense currently under consideration might warrant referral to u three-
judge panel.” Erhart v. State, 656 P.2d 1199, 1201 (Alaska Ct. App. 1982).

175. See. eg., ShalsnikoJJ, 690 P.2d at 27; Gocnctt v. Slate, 695 P.2d 243, 244-45
‘Alaska Ct. App. 1985); Lauslcrcr v. State, 693 P.2d 887, 890-92 (Alaska Ct. App.
1985); Theodore v. Slate, 692 P.2d 987, 988 (Alaska Cl. App. 1985); Smith v. Stale,
682 P.2d 1125, 1126-27 (Alaska Cl. App. 1984); Maul v. Stale, 670 P.2d 708, 710-11
(Alaska Ct. App. 1983); Willard v. State, 662 P.2d 971, 979-80 (Alaska Ct. App.
1983); Brezenoff, 658 P.2d at 1361-63; Pcctook v. State, 655 P.2d 1308, 1310-11
(Alaska Ct. App. 1982).

176. See. e.g., Karr v. State, 686 P.2d 1192, 1195-96 (Alasku 1984); Jacko v. Slate,
689 P.2d 506, 507 (Alaska Ct. App. 1984); Mulhison v. Stale, 687 P.2d 930, 931
(Alaska Cl. App. 1984); Winslow v. State, 685 P.2d 1273, 1275 (Alaska Ct. App.
1984).

177. Peelook, 655 P.2d at 1310; see also Karr, 686 P.2d al 1194 ("The standards
under which sentences are to be reviewed were established in Stale v. Chaney." (cita-
tion omitted)). But see Maul. 670 P.2d at 711-12 (in light of "just deserts" theory of
punishment adop’cd by the Criminal Code, “inordinate emphasis must not be placed
on predictions of possible future misconduct” in imposing sentence).

178. 477 P.2d 441 (Alasku 1970).
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posed sentence was cither loo excessive or too lenient.I8l The court
also articulated sentencing goals to be used in evaluating whether a
sentence wus clearly mistaken.1110 These goals became known as the
Chaney criteria. The court stated that:

[ulndcr Alaska's Constitution, (lie principles of reformation und ne-
cessity of protecting the public constitute the touchstones of penal
administration. Multiple goals are encompassed within these broad
constitutional standards. Within the ambit of this constitutional
phraseology are found the objectives of rehabilitation of (he offender
into a noncriminal member of society, isolation of Ihe offender from
society to prevent criminal conduct during the period of confine-
ment, deterrence of the offender himself after his release from con-
finement or other penological treatment, as well as deterrence of
other members of the community who might possess tendencies lo-
wa:d criminal conduct similar lo (hat of the offender, and commu-
nity condemnation of the individual offender, or in other words,
reaffirmation of societal norms for the purpose of maintaining re-
spect for the norms tlr 'msclves.m

W hile the Austin guideline has proven tc be a useful device to
alert an appellate court to sentences which may be clearly mistaken
under the Chaney criteria,18® compliance with the Austin guideline
does not automatically guarantee that the sentence will be affirmed Oll
appeal.181 On the other hand, the court of appeals has never upheld a
sentence for a first felony offender that violated the Austin guideline as
clarified by Neakok and Tazruk.184 Consequently, it is necessary to
consider whether the Austin guideline is an appropriate standard lo
highlight sentences that may be excessive under the Chaney criteria.

W hile comparing nonpresumptive sentences imposed on first fel-
ony offenders with presumptive sentences for second felony offenders
is useful to highlight excessive sentences, the Austin guideline fails to
take one significant factor into consideration: defendants subject to
presumptive sentencing are not eligible for parole while other defend-

179. |d at 443-44.

180. Id. at 443.

181. Id. ut 444 (footnotes omitted).

182. See. e.g., Kimbrell v. State, 647 P.2d 618, 622 (Alaska Ct. App. 1982).

183. See, e.g.. Maal. 670 I*.2d al 711 (Austin guideline satisfied but sentence never-
theless held to be clearly mistaken and vacated); Hansen v. Slate, 657 P.2d 862, 864
(Aluska Ct. App. 1983) (sentence clearly mistaken despite compliance with Austin
guideline).

184. In Erhart. 656 P.2d ut 1201, tne court of appeals noted thal it had never
upheld a term of imprisonment for a first felony ofiender that exceeded the presump-
tive term of imprisonment for a second felony offender absent a finding of aggravating
factors or extraordinary circumstances. Since Erhart, the court of appeals has vacated
as excessive every sentence which it has found to be in violation of the Austin guideline
as clarified by Neakok. See. eg.. Shaisnikojf, 690 P.2d at 27-28; Jacko, 689 P.2d at
507.
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unis may generally be paroled after serving one-third of their
sentences.I*5 Indeed, between 1970 and 1979, approximately two-
thirds of felony otfenders not sentenced to life terms were released by
Ilhe board of parole before the expiration of their sentences, including
eighty percent of those prisoners sentenced to terms of three years or
more. The average prisoner released on parole during that period
served slightly more than a third of the sentence imposed by the trial
court.186

The courts’ failure to consider parole eligibility in applying the
Austin guideline is surprising since the court of uppcals has acknowl-
edged that “a prison sentence imposed prior to enactment of the
(Criminal Code] is by no means equivalent to a sentence presump-
tively imposed.” 187 Particularly in the case of lengthy” sentences,183
the court of appeals noted thal a sentence imposed presumptively
“must be regarded as significantly more severe than [the identical sen-
tence] imposed under prior law, when early parole in cases involving
lengthy sentences was the order of the day."187 Since first felony of-
fenders who are exempt from presumptive sentencing have the same
parole eligibilty as defendants sentenced under prior law,170 these ob-
servations by (he court of appeals appear equally applicable in com-
paring presumptive sentences with nonpresumptive sentences.

Consider, for example, a four year sentence for the same crime
committed under identical circumstances imposed on both u first fel-
ony offender not subject to presumptive sentencing and a second fel-
ony offender sentenced presumptively. Assume further that no
aggravating factors jt extraordinary circumstances arc present in
either case. While the second felony offender is required to serve the
entire four year sentence, minus a maximum good conduct credit of
one-fourth o 'the sentence imposed,'51the first felony ofiender is eligi-
ble for release by the parole board after serving sixteen months, or
one-third of the four year sentence.172 Although the court of appeals
referred to a lengthy sentence imposed under presumptive sentencing
us "significantly more severe” than the same sentence imposed on an

185. See Alaska Stat. 8833.15.180(a), .080 (1982); see also supra text accompa-
nying note €0.

186. Juneby, 641 P.2d at 845 n.37 (citing A laska Uoahd oi;Parole,Parole
G uidei ines ior Alaska,Supplemental Report,Time Served Component
(Sptember 1980)).

187. Juneby. 641 P.2d al 845.

188. Though the court of eppeals did not specifically define what constitutes a
lengthy sentence, il cited parole statistics which equaled "long terms of incarceration”
with sentences in excess of three years. Id. at 845 n.37.

189. Id. at 845 (footnote omitted).

190. See Alaska Stat. §33.15.180 (1982).

191. See supra text accompanying notes 60-61.

192. See Alaska Stat. 8§33.15.080 (1982).
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offender who is eligible for parole,,9J (he four year sentence imposed
on the first felony olfendei violates the Austin guideline as currently
applied because it is not more favorable in length.174 More signifi-
cantly, the court of appeals has vacated, as excessive, every sentence
which it has found to violate the Austin guideline.1s

The consequences of failing to consider parole eligibility in apply-
ing the Austin guideline were highlighted recently in Shaisnikoff v.
State. 176 Shaisnikoff was convicted of criminally negligent homicide
committed during a drunken bar room fight and was sentenced to five
years imprisonment with three years suspended.197 The presumptive
term of imprisonment for a second felony ofiender convicted of crimi-
nally neglv’mt homicide « two years.1/8 No aggravating factors or
extraordinary circumstances were established at Shaisnikoffs sentenc-
ing hearing.177 The court of appeals held r.liat Shaisnikoffs sentence
violutcd the Austin guideline because it was less favorable to him than
the presumptive sentence for a second felony offender and because
ShaisnikotFs situation did not present on exceptional case.20' The
court then found the sentence to be clearly mistaken and ordered that

193. See supra text a .comparying note 189.

194. This sentence would violate the Austin guideline since no aggravating factors
or extraordinary circumstances had been established and the term of imprisonment
the first felony offender would be required to serve is not more favoruole than the
presumptive sentence for the second felon" (Tender. See supra text accompanying
notes 162-76.

The court of ppcals has recognized thal a sentence imposed on a second felony
ofTent i subject to presumptive sentencing is not the equivalent of an identical sen-
tence imposed on a first felony ofTcnder exempt from presumptive sentencing. It has
not, however, taken this recognition into account in applying the Austin guideline.
See DeMan v. State, 677 P.2d 903 (Alaska Ct. App. 1984). In DeMan. the court of
appeals noted in applying the Austin guideline (hat the defendant, a first felony of-
fender, received a sentence equal to the presumptive sentence for a second felony of-
fender. Id. at 912. In (he accompanying footnote, the court uf appeals acknowledged
lhal the defendant's sentence is "not the precise equivalent of" the presumptive sen-
tence for a second felony ofiender since if the defendant had been subject "to presump-
tive sentencing, he would have been ineligible for parole.” Id. at 912 n.S. The
sentence wus upheld because the defendant’s situation ptesenled an exceptional case.
See also Gibbs v. State, 676 !".2d 606, 608 (Alaska Cl. App. 1984) (parole eligibility
taken into consideration in determining whether se leucc fur first felony ofiender,
which complied with Austin, was excessive); ticker v. L ate, 656 I*.2d 577, 578 (A laska
Ct. App. 1982) (nonpresumptive sentence is "potentially more lenient” than identical
sentence imposed presumptively because of parole eligibility).

195. See supra notes 183-84 and accompanying text.

196. 690 I*.2d 25 (Alaska Cl. App. 1984).

197. Id. at 26.

198. Criminally negligent homicide is a class C felony. Alaska Stat.
§ 11.41.130(b) (1983). The presumptive term for a second felony ofiender convicted
of s class C felony appears in Alaska Stat. § 12.55.125(c)(1) (1984).

199. 690 P.2d at 27.

200. Id. at 27-28.
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on remand it be reduced to three years imprisonment with two years
of that suspended,201 thus requiring ShaisnikofT to serve only one year
of imprisonment.

To the extent that the goal of the court of appeals is to insure an
appropriate relationship between sentences for first felony offenders
not subject to presumptive sentencing and presumptive sentences for
second felony offenders, decisions such as ShaisnikoJJ'are inconsistent
with that goal. Not only did the court of appeals reduce Shaisnikoifs
initial sentence to one-half the presumptive term for a second felony
offender, but il failed lo consider that Shuisnikoff would be eligible for
parole after serving four months o f his sentence. Acknowledging these
circumstances, it is difficult to understand why the sentence imposed
by the trial court was clearly mistaken and why the sentence imposed
by the court of appeals was appropriate. Indeed, the only justification
the court of appeals cited for its sentence reduction was thut Shais-
nikoffs sentence violated the Austin guideline.202

Recognizing the effect of parole eligibility on the actual time
served by an offender raises questions concerning the appropriateness
ofthe court of appeals' reliance upon ihe Austin guideline as determin-
ing, at least in practice, when a sentence is excessive under Chaney.201
Of course, the courts could consider parole eligibility when applying
the Austin guideline. This approach, however, would be subject to the
criticism that, despite statistical data strongly indicating that eligible
offenders are likely to receive an early parole,204 a case-by-case as-
sumption of parole eligibility in applying the Austin guideline would
render the comparisons speculative.

A more direct approach to ensure un appropriate relationship be-
tween sentences imposed on first and second felony olfender. to ap-
ply presumptive sentencing to all felony offenders. This uniform
approach would eliminate the need for an increasingly complex and
sometimes inaccurate comparison of sentence lengths imposed on de-
fendants sentenced under two different sentencing systems. Moreover,
applying presumptive sentencing to all felony offenders would allow
courts to focus on the Chaney criteria in making appropriate adjust-
ments of presumptive terms for aggravating and mitigating factors.

IV. Conclusion

The 1978 revision of the state’s sentencing laws attempted to
eliminate unjustified disparity in sentencing.2l This purpose has been

201. Id

202. Id

203. See supra notel183 und accompanying text.
204. See supra notel86 and accompanying text.
205. See supra text accompanying note 4.
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well served by legislative amendment and judicial inte/pretation of lhe
presumptive sentencing statutes. The legislature has gradualy in-
creased the number of crimes and offenders subject to presumptive
sentencing206 and has added to the list of the aggravating and mitigat-
ing factors that can be considered by a trial court in adjusting a pre-
sumptive term of imprisonment.207 These amendments guide judicial
sentencing discretion in a greater number of cases and insure that ap-
propriate factors are taken into account during sentencing. At the
same time, the expansion of presumptive sentencing reduced the possi-
bility thal improper sentencing considerations, such as the race of the
defendant208 or the sentencing attitude of a particular judge,209 will
afTecl the sentence imposed.210 Appellate interpretations of ambigu-
ous provisions in the presumptive sentencing statutes consistently rec-

2U6. See supra lext accompanying notes 153-55.

207. See supra (ext accompanying notes 111-14.

208. See supra note 6 and accompanying text.

209. See supra text accompanying note 7.

210. lungton v. Stale, 662 I*.2d 954 (Aluska Ct. App. 1983), provides a graphic
illustration of the extreme sentence variations that can occur when defendants con-
victed of tl’e same crime, committed under essentially identical circumstances, arc not
sentenced under the presumptive sentencing system. Langton involved three separate
sentence appeals which were consolidated for review. |d. ut 955-56. Fach defendant
had been convicted of a sexual assault in the first degree on u young child under
former Alaska Stat. § 11.41.410(a)(3) (repealed 1983). Id. at 955. At the time the
offenses were committed, sexual assault in the first degreewas aclass Afelony. Of-
fenders who had not previously been convicted of a felony wereexempt  from pre-
sumptive sentencing and faced a sentence that could be us high us twenty ycurs
imprisonment. Id. at 961.

The three Langton defendants, Langton, Doe, und Joe, were Dr-t felony offenders
und therefore not covered by presumptive sentencing. Id. at 955. Each was sentenced
by a different judge. Id Langton was sentenced to ten years imprisonment with four
yeurs suspended and appealed the sentence us excessive. |d. Doe was not required lo
serve a single day of imprisonment and the state appealed the sentence ns too lenient.
Id. Joe wus required lo serve a sentence of twenty years imprisonment and appealed
the sentence as excessive. Id.

Langton hud pleaded guilty to two counts of sexual assault in the first degree und
was sentenced lo (wo concurrent ten-year terms of imprisonment with four years of
each term suspended. Id. ut 9S5. The court of uppcals ulliimcd l.uuglon's sentence,
characterizing Lungton's conduct us "(he must serious" conduct included in (he defi-
nition of the ollense, in light of his history of sexual abuse, his disregard of the court
order lo avoid contact with the victim, and his unwillingness to seek counseling. Id. ut
956. The court of appeals concluded that the circumstances of lhe case justified a
sentence of ut least six years imprisonment. Id.

Unlike Laugton's conduct. Doe’s conduct appeared to be an isolated event. Id. ut
957. After pleading guilty to the assault of his sons, Doe wus sentenced to five years
imprisonment, all of which wus suspended. Id. Doe was placed on probation and
ordered to seek psychological counseling. Id. ut 95S. The irial court justified this
sentence by characterizing the assault os an isolated incident brought on by u stressful
marital relationship, noting Doe’s history as a steady worker and a good provider. |d.
at 957. The court of appeals disapproved of Doc’s sentence us being loo lenient, but
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ognize (tic legislature's purpose in enacting presumptive sentencing
and attempt to apply the statutes to further the legislative goal of elim-
inating unjustified sentencing disparity.21'

In light of this background, presumptive sentencing im> eventu-
ally apply to all felony olTenders. Indeed, of the fourteen s ates which
have adopted presumptive sentencing systems,2'2 Alaska is unique in
exempting from presumptive sentencing first felony otfenders who
would be subject to presumptive ,'ciitencing if they were repeat felony
offenders.212 Including all felony otfenders under presumptive sen-

lacked llie ubility lo increase the sentence. Id. at 959; sts also supra uu'.c 158 (explain-
ing the court of appeals’ inability to increase sentences il finds too lenient).

Like Doe’s conduct, Joe’s sexual assault was also an apparently isolated event.
Id. at 961. Like Doc, Joe also had a good employment history and, additionally, hud a
stable relationship with his wife and three children. Id. ut 961. The judge who sen-
tenced Joe, however, characterized him us u “dangerous offender’” und sentenced him
to the statutory maximum sentence of twenty years. ld. The court of appeals held
that his sentence was excessive. Id. at 955. Citing the isolated nature of Joe’s act, the
court of appeals rejected the characterization of Joe as a "dangerous otrcndcr.”” Id. al
961. Holding (hut Joe should be sentenced lo no more thun ten years imprisonment,
Ihe court of appeals remanded the case for resentencing. Id.

Judge Singleton’s concluding paragraphs in Langton concisely summarized the
three disparate sentences imposed on each defendant und the unsatisfactory modifica-
tions of lhe sentences that (tie court of appeals was authorized lo effect:

Langton, Due and Joe were convicted of sexual assaults r f children. Of the

three, Langton v'as the worst offender, since he committed many separate

assaults over a long period of lime. Doc assaulted two children on one occa-

sion and Joe committed a single ussuull. In all other respects, the offenses

arc virtually indistinguishable. In a rational system seeking to eliminate dis-

parity and attain reasonable uniformity, l.angton should have received the

most severe sentence, and Doe and Joe similar and substantially less severe
sentences. In actuality, Langton received a much less severe sentence than

Joe, and Doe received no period o fimprisonment al all. 1Vhile we have modi-

fied two ofthe sentences, the modified sentences still leave substantial disparity

in place This unsatisfactory result is a necessary concoinuiilunt of the sub-

stantial trial court discretion which still exists for first-felony offenders

where the ultimate decision must rest upon an application of the clearly mis-
taken standard.
Id. at 962-63 (footnotes omitted) (emphasis added). Subsequent to the sentencing in
the Langton cases, the legislature applied presumptive sentencing to ull offenders con-
victed of sexual ussuull in the first degree. See Alaska Stat. § 12.55.125(i) (1984);
Langton. 662 I'.2d ut 956 n.3.

211. See, e.g., Maldonado v. State, 676 P.2d 1093, 1094 (Alaska Ct. App. 1984)
(“A major purpose in enacting the revised Criminal Code wus to eliminate unjustified
disparity in sentencing."); Juneby v. State, 641 P.2d 823, 830 n il (Alaska Cl. App.
1982) (" [I]l is manifest that the legislature’s focus on eliminating disparity and achiev-
ing uniformity in sentences wus calculated tu significantly restrict the trial court’s
traditionally broud sentencing discretion."), modified, 665 P.ld 30 (Alaska Ct. App.
1983).

212. See supra note 2.

213. See Ariz. Rev. Stat. Ann § 13-701 (1978); Cal. Penal Coot § 1170(a)(2)
(West. Supp. 1985); Cot.o. Ruv. stat. § 18-1-105(t)(a)(ll) (b) (Supp. 1984); Fla.
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fencing will complete the effort begun in 1978 to establish a rational,
predictable, und uniform sentencing system in Alaska.

Stat. Ann § 921.001(4)(a) (West Supp. 1984); I1l. Ann. Stai. ch. 38, § 1005-8-
1(@) (Smilh-Hurd 1982); Inu. Conti Ann. §8 35-50-2-4 to -7 (Uurns 1979 & Supp
1985); Minn. Stat. Ann. § 24 (West Supp. 1985); N.J. Stat. Ann. § 2C:44-I(f)
(West Supp. 1985-1986); N.M. Stat. Ann. 8§31-18-15 (1981); N.C. Gen. Stat.
§ 15A-1340.4 (1983); 42 Fa. Cons. Stat. Ann § 9721 (Purdon 1982); S.C. Coot
Ann. § 24-27-30(1) (Law. Co-op. Supp. 1984); Wash. Rev. Cooe Ann.
88 9.94A.120, .310 (Supp. 1985).



Chapter 9. "Tightctiinp up™* the Harriion Act

Dr. Stanley Yolles, then director of the National Institute of Mental
Health, testified against mandatory minimum sentences before the House
Select Committee on Crime in the fall of 1969:

This type of law has no place in a system devised to control an illness. It has
no place being used for individuals who are addicted to drugs.

This type of law angers us as doctors, because it should not apply to people
who are sick. It destroys hope on the part of the person sentenced— hope of
help, hope for starting a fresh life. It’s totally contradictory to the whole concept
of medicine. A prison experience is often psychologically shattering. The young
person is exposed to sexual assault. He may for the first time in his life learn
criminal ways. Nuclwiiaujljjly”jjn~cesdrrfroiHh”~prosjrcct™of*reh™""™

. | feel that judgeshavet™lcTwToNelJTwitT~Tolafors™RnjgTaws'a”™~ncii™
viduals, not as a class of crimi.. Is. In my field, treatment is always tailored to
the individual's needs. | feel the same should be true in dealing, under the law,
with addicts and drug abusers. Why on earth must we class the street addict,
who sells to support his habit, with the big operatoi who pushes the narcotics
wholesale? The former is a sick person who needs medical help and rehabilita-
tion. The latter is a criminal who is living off the misery of the addicts. Many
laws on the books don’t allow for this distinction.

As a result, what we have in our prisons and Federal hospitals, like Lexington,
are many young people serving irrationally long sentences, some up to 20 years.
In no other field has there been such a punitive approach. And let's not forget
this is an illness mainly of young people— the very age group with the highest
potential for rehabilitation, yes, and cure.

These lL.aws came about by sometimes well-intentioned people who placed too
much confidence in the principle of deterrents. But if mandatory penalties were
that effective, what is the rationale for limiting them only to drug abuse offenders?
Why not extend them to thieves, burglars, murderers? Even murderers with life
sentences can come up for parole after about seven years.6

|d frirs



Just why the alcohol?c is tolerated as a sick man while the dpiatc adcikJb
persecuted as a criminal is hard to understand. There is. in the present attitude
of society in the United States towardrfjpiate addici> much the same hysteria,
superstition, and plain cruelty as characterized the attitude of our forefathers
toward witches. Legislation reflects this cruelty and superstition. Prison sentences
up to 40 years are now being imposed and the deatli sentence has been intro-
duced. Perhaps one shojjJtL[eel thankful that the legislators have not yet reached
the point of burning <I& Jicl™live. If one insists on relying on terrorism to cope
with a problem which is essentially medical one may as well be logical and
""'go the whole hog.” 11



Presumptive senteneiug

" Feb. 92,1986
P.O. Box 83997
Fairbanks, AK 99709
To the Editor:

House Bill 554, an act relating to
sentencing that would change the
presumptive sentencing law, has
been introduced by House M ajority
leader Don Clocksin, D-Anchorage.

Hearings were scheduled for this
bill Friday, Feb. 21, at the Legisla-
tive Infmmation Office.

A handful of Fairbanks citizens
were ready to testify, but instead
listened to others”testify through-
out Alaska. Because of lack oftime,
Fairbanks will have its chance next
in line. %:;} .

It was-somewhat;irbriictl! at two
hearings were being heard at the
same time that day. 'The other
hearing was an overview about
hazardous waste. It was Ironic be-
cause my testitfiony waf all about
“hazardousWiiste,”” the preaofnp-
tive sentencing law. >, .h .

The Department of Corrections
and lawmakers have anticipated
that it will cost $140 million for ex-

7>4/<fA/W S/W m

XM

pansionfort
the future,
waste. "

] ~t
first offend
tion to the Alasl
quirement
penal admidist
upon the pr
s;.;2.'The i
tute discrir
time offenders
parole eligibility', |
opportunity fori
habitation exist

3.For20yearst
depended on judicial sentencing,!
this gave the judge the discretion,
upon sentencing, especially in the
case of the first offender, who by,
the very nature of being first offen-:
ders are the primetarget of rehabi-
litation, again, if rehabilitation ex-
ists.

4. 1f ourjudgeswereto be elected
by the people of Alaska rather than
appointed by the governor, | be-
lieve we could have a more sound
and fail* sentencing for offenders
who break the law.

| stand behind. House Bill 554 be-

use ikis a bgginning-in the right
§1 S bg ie presump-
tive sentencing. Bu.?jf *helawmak-
ers are serious “idw antirig tore-
lieve overcrowing mour prison
system and save thq state $140 mil-!
lion,then,simply abolish the hazar-
dous waste, and that’s the current
presumptive sentencing statute,

Respectfully,

Frank Turney
Prisonyer Adyocate
eifr o 1 Vit



