
L E i b l D L / i J L U I V C i  b U J n n i i I £ i A  r I J L i i L O  1 7 0 J ~ 1 7 0 0

3377 IIJUD <, IIB 554



(Vol. 6 19821 C H IL D  M O L E S T E R S 55

1 This rul- 
• the classi- 
ously had 
>uld not be 
’Sequently, 
t  merely a 
i mentally 
i Supreme 
ist be "be-

People v. 
it the full 
ipplied to 
continued 
.'Xr, which 
he court's 
ehabilita- 
hat a mo- 
acility on 
ical treat- 
ncarcera- 
; MDSO 
!cnce was 
rately de-

tem soon 
confine- 

ison sen- 
ler could 
ison was 

.•xtension

71) .

i!975).

full-fledg-

Even prior to the 1976 statutory time limitation on MDSO hospi­
talization, the average time of incarceration spent at the hospital by an 
offender was much less than that spent by his imprisoned counterpart. 
Professor George Dix of the University of Texas, who completed an in- 
dep .h study of Atascadero State Hospital in 1976, found “no extremely 
long-term detention” of MDSOs at Atascae ero and concluded that hos­
pitalized offenders “tended to spend significantly less time institutional­
ized than did similar offenders sentenced to imprisonment." 33 Dix’s 
study revealed that approximately one-half of the Atascadero MDSOs 
were released within twelve months and none stayed as long as two 
years.34

Despite the fact that, in practice, hospitalization had already gen­
erally become the shortest route to freedom for convicted molesters 
who could not (as the vast majority did, receive probation, the Legisla­
ture had guaranteed this result in 1976.35 Moreover, in 1977, the Legis­
lature went even further by enacting an out-patient program whereby 
hospitalized sex offenders could be released into the community after 
three months in the hospital.36

Within approximately two years after California drastically modi­
fied its sex offender laws to preclude hospital confinement beyond the 
maximum allowable prison term and to allow out-patient release long 
before that lime, several brutal murders committed by sex offenders 
who had been treated as MDSOs and released by hospitals served to 
focus attention on the issue of whether or not these laws provided ade­
quate protection to society.37 The most notorious of these, the case of

ed trial by jury ( if  '.cquestcd), the M DSO was proven beyond a reasonable doubt, to be 
dangerous he could be returned at the hospital for one more year. Th is process could be 
repeated yearly. In 19S0, the Legislature allowed such extensions for two y rs at a lime. 
David Guthman, the Los Angeles County Deputy District Attorney in charge o f the section 
handling all M DSO extensions, reports that his otlice only handled one such extension dur­
ing I9S I. (A majority of all California sex crimes prosecutions usually occur in Los Angeles 
County.)

33. Dix, supra note 15 at 233.
34. Id, After 1976, the average length of incarceration at Atascadero increased to 

eighteen months by 1978 and to approximately two years by 1980.
35. Approximately two-thirds of all olfendcrs convicted of felony child molestation 

were granted probation from 1977-1979. An even greater percentage o f otfenders convicted 
of misdemeanor child molestation were granted probation durine tins lime frame.

35. C a l .  W e l f .  & I n s t .  C o d e  § ^316. 6325.1 and 6325.3 (West 1970).
37. A sample of only some of the Southern California murder convictions involving 

previously hospitalized MDSO's during this period of time: W illiam Bonin (the "freeway 
killer") accused of killing 21 boys; Robert McFarland, who killed a six-year old boy; R ich­
ard Thomas, who killed a 14 year old girl; Rodney Alcala who killed a 12 year old girl; 
Joseph Poggi, who killed a woman; and Theodore Frank (see text). Each of these 26 
murders involved brutal sexual assaults and most involved extremely sadistic acts. These 
sample cases were obtained by a random review of some Los Angeles Times reports of
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Theodore Frank, not only involved the gruesome death of a two-vear 
old girl but also sparked the public movement to abolish the MDSO 
system.

II. T h e  F r a n k  C a s e

Theodore Frank came to California from Missouri in 1973, bring­
ing with him a lengthy record of sex crimes against children. He had, 
after approximately fifteen arrests and seven convictions, been impris­
oned twice and hospitalized twice. When he left Missouri, he was a 
fugitive from Illinois charges of crimes involving abducting children 
and then combining forcible sex acts with acts of extreme brutality on 
his victims.38

After the abduction and sexual attack (forced oral copulation) of a 
six-year old Bakersfield girl. Frank entered a guilty plea, pursuant to a 
plea bargain, to a charge of child molestation and was sent to Atas­
cadero State Hospital in November, 1974, as a mentally disordered sex 
offender. At the hospital, he candidly discussed his exploits with the 
staff, relating, according to hospital records, that he had molested 
"probably 100 to 150 children. . .employ(ing) methods such as bond­
age. . .physically striking his victims and inserting various items in his 
female victims’ vaginas . . .” .39 He also provided a detailed account of 
some of his crimes, including the inseition of a knife into an abducted 
four-vear old girl’s vagina. Discussing his previous hospitalizations, he 
“admiitfed] that he manipulated both times to gain release." 40

By 1977, the hospital staff considered Frank a model patient who 
had responded very' well to various types of treatment. Consequently, 
the staff decided that he was no longer dangerous and should be 
granted early release under the newly-enacted out-patient program. 
After ihe hospital director wrote a letter to the Illinois authorities at­
testing to Frank's reformation, which prompted dismissal of all per.d 
ing cha'jes against him, ne was released in January, 1978. Shortly 
thereafter, Frank was invited to visit the Atascadero institution as a 
guest speaker and excellent example of the efficacy of extensive 
therapy.

Southern Californ ia murders; more murdei. by previously hospitalued MDSOs almost cer­
tainly occurred during this time span. No effort was made to compile a list o l the even more 
numerous non-fatal sexual assaults by MDSOs released from stale hospitals.

3S. The author, who prosecuted the Frjnk case in Orange County ( lite r a motion for
change o f venue was granted), obtained inl'otmalion relating to this case in the course o flh e
investigation and prosecution o f Frank. Most o f this information is contained in the court
record o f the case. People v. Frank, (Orange County Superior Court No. C-42956) (I9S0).

39. Id.
40. Id.

Six weeks after Fi 
a two-year n!j girl wh 
home i' tarillo wj
area n > Angeles
had been 4.iped, sodor 
of her nipples with a 
still alive, and had fin

Frank was arresti 
molesting and brutaliz 
in the murder of the tv 
linking him to the mui 
February, 19S0.4'

i i :

Approximately or 
the area where his mi 
S.L.A.M. After substa 
MDSO system was inc 
havior of molesters at 
who were dangerous, 
of convicted molesters 
1978 and 1979 only a;, 
wtic imprisoned (the 
mately three years in 
more likely to recer 
molester.43

During 1980 and 
the repeal of MDSO i 
prohibit probation in i 
ness of the offense44 
lengthy imprisonment

41. Frank's appeal was
42. Information receive 

nal Statistics and Special Set 
oncd in 1979, and even few 
fifteen percent ' those per 
many (probably most) o f the 
gain) o f misdemeanors were 
could not be sent to prison.

43. Id.
44. Id. Imprisonmen 

mandatory in Californ ia su



00

•'ol. 6

•year
DSO

ing-
had, 
pris- 
as a 
Iren 
v on

of a 
io a 
tas- 
sex 
ihe 

iled 
nd- 
his 
t of 
:ted 
. he

.ho 
tly, 
be 

im . 

at- 

nd- 
•tly 
j a 
ive

:er-
->rc

lot
;he
if i
01.

1932) C H IL D  M O L E S T E R S 57

Six weeks after Frank's release from the hospital, the nude body of 
a two-year old girl who had been abducted from the yard of her aunt’s 
home in Camarillo was found next to a road in the Topanga Canyon 
area near Lcs Angeles. Forensic experts would later establish that she 
had ^een raped, sodomized, cut with a knife, mutilated by the removal 
of her nipples with a pair of locking pliers, (vise grips) while she was 
still alive, and had finally died of asphyxiation.

Frank was arrested four months later, after abducting, seriously 
molesting and brutalizing an eight-year old girl. He became a suspect 
in the murder of the two-year old girl and, after evidence was obtained 
linking him to the murder, he was convicted and sentenced to death in 
February, 1980.41

III. T h e  C i t i z e n  R e a c t io n

Approximately one week after Frank’s death sentence, citizens of 
the c;ea where his murder victim had lived met and decided to form 
S.L.A.M. After substantial investigation, the group concluded that the 
MDSO system was ineffective in attempting to change the criminal be­
havior of molesters and in preventing the release of those molesters 
who were dangerous. S.L.A.M. also discovered that the vast majoriiy 
of convicted molesters were placed on probation and that during 1977, 
1978 and 1979 only approximately ten percent of convicted molesters 
were imprisoned (the average length of imprisonment was approxi­
mately three years in California).42 A convicted rapist was four times 
more likely to receive a prison sentence than a convicted child 
molester.41

Uu.iug 1989 and 1981, S.L.A.M. organized widespread support for 
the repeal of MDSO statutes and the enactment of laws which would 
prohibit probation in child molestation cases where either the serious­
ness of the offense44 or the likelihood of repetition would justify 
lengthy imprisonment. Thus. S.L.A.M. proposed that prison (for a

41. Frank's appeal was argued before the Californ ia Supreme Court on June 2. 1982.
42. Information received from the Californ ia Department o f Justice, Durcau o f C rim i­

nal Statistics and Special Services. The Bureau reported that only 57 molesters were im pris­
oned in 1979. and even fewer were imprisoned in 1977 and 1978. While approximately 
fifteen percent o f those persons convicted o f M ony child molestation were imprisoned, 
manv (probably mostl o f the molesters w ho were convicted (almost always after a plea bar- 
gaini o f misdemeanors were involved in precisely the same type o f crime as the felons but 
could not be sent to prison.

43. id.
44. hi. imprisonment for forcible rape and violent child molestation had been 

mandatory in Californ ia since 1979. C a l . P l n a l  C o d e  § 1203.065 (Dcering 1982).
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three, six, or eight-year term)-15 would be mandatory in felony cases
where the convicted molester cither:

-had been previously convicted of any sex ofTcnsc (felony or misde­
meanor); or

-had engaged in “substantial sexual contact” (penile or object pene­
tration of the vagina or rectum, ora! copulation, masturbation) with 
a victim less than eleven years old; or

-was a stranger who befriended or kidnapped the victim for the pur­
pose of child molestation; or

-occupied a position of “special trust" (e.g., coaches, youth activities 
personnel, teachers, counselors, doctors, religious leaders, foster par­
ents) in relation to the victim; or 

-molested more than one victim; or 
-molested the same victim on numerous occasions; or 
-utilized undue influence, intimidation or coercion to accomplish his 
aims (making irrelevant, in these cases, the issue o f '‘consent" where 
the victim's compliance was equivocal);411 or

-caused any physical or substantial psychological injury to the vic­
tim: or

-used a weapon; or
-used the victim in pornography or prostitution; or 
-made the victim available to engage in sexual activity or urged the 
child to engage in this activity.

S.L.A.M.’s proposed legislation also included provisions mandating a 
life term (without possibility of parole for twenty years) where the mo­
lester suffered a felony conviction and had two previous convictions or 
had one prior conviction and was previously conviued either of one of

45. The potential penalties were 3. 5 or 7 years when modified, effective January I, 
1982. See. C a l . P e n a l  C o d e  § 2S8 (Deering I9S2).

46. Force or violence necessary to overcome an adult's w ill obviously is not necessary 
to secure a child's obedience to adult sexual demands. "Ch ild ren are small and compliant 
. . . The authority and power o f persuasion held by an adult are usually adequate to estab­
lish the sexual contact." D. F i n k e l m o r . S o c i a l  F o r c e s  ' n d  F o r m u l a t i o n  o f  t h e  P r o b ­
lem  o f  S e x u a l  A b u se  (1978). One expert has pointed out that

The child has no power to say ‘no’ and has no information on which to base a 
decision. Since the long-term psychological effects arc so uncertain and since the 
adult has such a vested interest in m inim iz ing those risks, no modern concept o f 
ethics, liab ility , or consumer protection could ever endorse such a lopsided con­
tract. The child is just as powerless wuhin the in tim idating or ingratiating relauon- 
nip as the adult rape victim would be at the point o f a knife.

R. Summit. Recognition and Treatment u f  Child Sexual Abuse, to be published in 1982 in 
textbook P e d i a t r i c  C o n s u l t a t i o n -L ia s o n  Ps y c h i a t r y . (H o llm gwonh ed„ Spectrum 
Publishers N.Y.).

A lthough the issue o f consent does not pertain to a child for purposes u fc r im in jl culpa­
bility o f the olfender. entirely elim inating the issue in constructing mandatory imprisonment 
categories would make prison mandatory for a ll sexually motivated contact w ith a child. 
Many citizens would support legislation eil'ccting this result. Considering ihe broad range o f 
activity w ith in the California definition o f child molestation I see. note 5 supra), however, it 
seems clear th : : requiring imprisonment w ithout any consideration o f the circumstances 
would sometimes result in unnecessarily harsh sentences.
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the mandatory prison molestation olTenses or the present otfense in­
volved this conduct.47

Within one year after its formation. S.L.A.M. became an effective 
statewide coalition of concerned citizens of diverse political leanings. 
By utilizing the force of critical conclusions reached by noted psychia­
trists and psychologists, the assistance of legal advisors, the publicity 
value of effective spokespeople from the entertainment field,4" the a d ­
vantage of sympathetic media exposure and, most importantly, the 
power of thousands of ordinary citizens. S.L.A.M. prompted the Legis­
lature to action. After several legislative hearings, most of S.L.A.M.
proposals were enacted into law. The MDSO program was abolished. 
Imprisonment of serious offenders and recidivists was mandated, but 
because treatment of fathers and step-fathers was regarded by many 
mental health professionals as potentially very successful, exemptions 
from some of the mandatory prison categories were allowed in cases 
where rehabilitation appeared feasible in family treatment programs .44

47. The mandatory sentencing legislation ultimately enacted is described in note 49 
infra. S .L .A .M . also originated or provided the primary support for legislation which a l­
lowed inspection of criminal records of applicants for posit:..is o f "special trust" (C a l. S .B . 
277); extending the Statute of Limitations in molestation cases from three to six years (Cal.
S.B. 276); and granting funds to police and prosecutors for specialized training and to coun­
selling centers to assist victims (Cal. S .B . 588). A ll of these bills were enacted mto law. 
effective January 1. 1982.

48. Noted actor Robert Vaughn and wife, Linda, became particularly active advocates 
of S .L .A .M .’s legislative efforts.

49. Imprisonment is now mandatory upon conviction where the molester 
" ( I )  (Used) lorcc, violence, duress, menace or threat o f bodily harm.
(2) . . .  caused bodily injury on ihe child victim . . .
(3) . . .  was a stranger to the child victim or made friends with the child victim 
for the purpose of committing child molestation . . . unless the defendant honestly 
and reasonably believed the victim was 14 years old or older.
(4) . . .  used a weapon during the commission of (the crime|.
(5) . . .  had a prior convirtion o f . . . [rape, rape by object, incest, ehilu molesta­
tion. sodomv or oral copulation bv force, assault with intent to commit these crimes 
or a conviction for prostitution olfcnses| . . .
(6) . . .  kidnapped the victim for the purpose o f committing (child molestation.
(7) . . .  is convicted of molesting more than one victim at (he same nine or in the 
same lime or in the same course of conduct.
(S) . . .  has substantial sexual conduct with a victim under the age o f 11 years.
(9) [is| A person who occupies a position of special trust and commits an act of 
substamial sexual conduct. 'Position o f special trust' means that position occupied 
by a person in a position o f authority who by reason of that position is able to 
exercise undue inlluence over the victim. Position of authority includes, but is not 
limited to. the position occupied by . . . (an| adult youth leader, recreational direc­
tor who is an adult, adult athletic manager, adult coach, teacher, counselor, reli­
gious leader, doctor, or employer.

. . 'Substantial sexual conduct' means penetration of the vagina or rectum by the 
penis of the olfendei or by any foreign object, oral ..opulation or masturbation of 
either the victim or the offender. 

iL. P e n a l  C o d e  § 1203.066(a) and (b) (Deering 1982). Prison is also mandatory where 
Ihe defendant "gives, transports, provides or makes available" a child to be molested or

i ;

mm
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IV . M D SO -S e xu a l P s y c h o p a t h  A p p r o a c h — A n A n a l y s is  O f

I t s F a i l u r e

A t first glance, C a lifo rn ia ’s large scale invo lvem ent in the sexual 
psychopath experiment m ight have seemed to be a balanced combina­
tion o f attempts to rehab ilita te while p rov id ing adequate protection to 
society. This conclusion, however, not on ly presupposes that certain 
sexual offenders are h igh ly like ly to continue the ir illega l behavior and 
should be kept away from  p o K n ia l vic tim s fo r the dura tion o f their 
dangerousness, but also necessarily assumes tha t these offenders:

(1) commonly share a definable well understood mental illness 
which causes this behavior:

(2) are "curable" to the extent that once treated, they w ill no longer 
engage in the conduct caused bv illness;

(3) can be determined, with substantial accuracy, to be rehabili­
tated and no longer dangerous to others; and

(4) w ill be treated by those mental health professionals w h o  best 
understand the iliness. the cure and the means for determining 
that the offender is no longer dangerous.

By enacting sexual psychopath legislation im p lic it ly  based, at least in 
pan. on these latter fou r assumptions, the Legislature necessarily pre­
sumed professional knowledge and expertise on the pan o f the mental 
health profession which sim p ly d id not exist.

Psychiatric crim ino logy, whatever its merit, has no practica l e ffi­
cacy unless its premises— the correct de fin itio n o f specific mental i l l ­
nesses causing crim e and met ,al treatment wh ich effective ly prevents 
recurrence o f c rim ina l behavior— are established. M any leading 
mental health experts now conclude that the ch ild molester is some­
what o f an enigma and that the psych ia tric so lu tion to this perplexing 
problem is not curren tly available . A lth ough the so lu tion was not 
available, the MDSO concept assumed the opposite. Lacking concrete 
solutions, the adm in is tra tors o f the program wen compelled to settle 
fo r the search fo r these solutions as an adequate response to the p rob ­
lem. Speculative theory was substituted fo r practica l knowledge and 
the distinction between experiment and p ro u f was often overlooked.

A lthough much has been w ritten about ch ild molesters, the lite ra ­
ture in th'is area usually suggests, but does not establish, the va lid ity o f 
various hypotheses— an inevitab le result o f lim ite d research and. some­
times, fau lty assumptions by analysts. A sexual psychopath program 
based on scant knowledge arguably m ight be to lerab le on ly i f  its inade-

“ causcs. induces or persuades" a child to engage in sexual acts w ith another person in viola­
tion of § 2S8 or who uses a child in prostitution activities, in making'pornographic materials 
or in performing sex acts in public. C a l .  P e n a l  C o d e  § I2U3.065 (Deering 1982). See also, 
r " 266h. 266i, 266j, 31 1.4(c).
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qtiacies did not exacerbate the exceptionally serious prob lem which 
child molestation presents fo r society.

A. The Child Molester

The stereotype o f the molester as a mysterious stranger w ho on- 
gagesTrT fleeting. non-harmfuT. touching o f ch ild ren genera lly is not ac­
curate. A lthough m in im a l reporting o f ch ild moles, on makes 
accurate classification somewhat uncertain, it appears that nost oner 
tRTrd 'o rm olesttTrs are strangers to the vic tim s.50 more than e-ih ird_ 
aTe non-fam ily members known to victim s (neighbors, friends, coaches. 
youth workers, teachers, doctors, e tc .? 1 and almost one-th ird are fam ­
ily " members" (step-fathers, natu ra l fathers, " liv e - in " boyfriends o f the 
v ic tim ’s mother, other rela tives!.51

A lthough broad legal de fin itions o f ch ild molesta tion sometimes 
may encompass other offenders, many molesters are “ pedophiles’’ 53 
whose sexual orien ta tion cy> ̂not be realigned bv any known method o f 
t reatment. Most pedophile v ill engage in the ir pre ferred sexual activ- 
ity throughout the ir lifetimes. The results are often devastating. V ic ­
tims who have been subjected to substantia l sexual contact frequen tly 
suffer long-term psychological harm and may become molesters o r 
other types o f crim ina ls. These facts should be o f paramount s ign ifi­
cance in assessing whether o r not long-te rm segregation o f moles'.ers

50: A retrospective study o f 795 college students revealed that in cases where the fe­
males had been sexually victimized during their childhood, the offender was a total stranger 
in 25 percent o f the cases, (a higher percentage for boys). F inkclhor. Risk Fiicio/s tn the 
Sexual Victimization o f  Children in S e x u a l l y  V i c t i m i z e d  C h i l d r e n .  A study o f more 
than 2.000 molested children in Philadelphia revealed that the molester was unknown to the 
victim in 22rc o f the cases. Peters. Children Who Are Victims o f  Sexual Assault and the Psy­
chology o f Offenders 30 A m e r .  J. P s y c h o t h e r a p y  398. 416(1976). Twenty-nine percent o f 
148 convicted molesters in a Massachusetts study were complete strangers to the victim . 
Groih e t  al A Study o f  the Child Molester: Myths and Realities. 41 L aw  J. o f  t h e  Am. C r i m .  
J. Assoc. 17 (Spring 1978). A British study o f convicted molesters, however, revealed that a 
majority were strangers to the victim and the vast majority o f male victims were molested by 
straneers. McGeorge, Sexual Assault on Children. M e d i c i n e .  S c i e n c e  a n d  L a w  250. 252 
(I964 l

51. One extensive study revealed that 59 percent o f more than 2,000 victims were mo­
lested by a man who was known hut not related to the child. Peters, supra, note 50 al 416.

52. See ey. McGeorge. supra note 50 at 252. Finkelhor reported that 22’T o f the fe­
male colleee students who had been molested as children were victim ized w ith in the nuclear 
familv. Finkelhor. supra note 50. Only 14 percent o f convicted molesters in a 1978 Massa­
chusetts studv were members o f the victim 's immediate family. Groth, supra note 50 at 18. 
It can he arstued that molestation w ith in the fam ily is more like ly to be "hushed up" than 
other tvpes ol molestation. On the other hand, since molestation w ith in the lam ilv com ­
monly involves repetitive victim ization over a long period ol time, it is conceivable that the 
child's need to escape recur' <ng molestation might make this type o f victim mote likely ihan 
other victims to report molestation

53. See infra, page 66
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who engage in serious sexual contact w ith ch ild ren o r who repeat the ir 
crimes, and extensive treatment fo r the ir v ic tim s present preferable al­
ternatives to ineffective hosp ita liza tion and early release o f molesters.

D. The Frequency O f Child Molestation

It appears that no more than six percent o f ch ild molestations are 
reported to law enforcement.5-1 Moreover, even tins " t ip  o f the i c e b e r g ’ 
is v ir tu a lly impossible to quan tify since ne ither the Federal Bureau o f 
Investigation nor many o l the State agencies which com pile crim ina l 
statistics report this offense in a — r;ara ic category. Nevertheless, retro­
spective studies o f groups o f adults who are asked to con liden tia lly re­
port whether or not they were sexually vic tim ized as ch ild ren indicate 
that “ between '/» to Vj o f ou r entire popu la tion has been sexually ex­
p lo ited while grow ing up.” 45 It is probable that more than one-ha lf of 
the victims are under the age o f ten.56 A lthough molesta tion o f boys is 
much less frequently reported than that o f g irls , there is evidence that 
boys are in fact molested nearly as often as are g ir ls .47 I f  on lv the most 
substantial molestations (e.g., assault, intercourse, sodomy, ora l copula­
tion ) are considered, some studies support the conclusion that boys ac­
tua lly may be seriously vic tim ized more often than g ir ls .>H

It is quite possible that molesters almost exclusive ly come from the 
ranks o f boys who were themselves molested. M any molesters eventu-

54. Summit and Krvso. Sexual Abuse o f Children: A Clinical Spectrum, 48 A m e r .  J. 
O r t h o p s h c h i a t r y ,  238 (1978).

55. Sw ill, Research Into Violent Behavior: Overview or Sexual Assaults. Hearings 
Before House Subcommittee on Domestic and International, Scientific Planning. Analysis and 
Cooperation. 95th Cong. 2d Sess. 352 (1978). It has been estimated thal perhaps twenty- 
eight million of our male and female population w ill experience a sexual encoun'er with an 
adult during childhood. F. R u s h .  T h e  B e s t  S e c r e t :  S e x u a l  A b u s e  O f  C h i l d r e n  (19S0). 
Kinsey found after interviewing 4.000 women thal 25 percent o f them had been sexually 
victimized by an adult before age thirteen. A . K i n s e y ,  S e x u a l  B e h a v i o r  O f  T h e  H u m a n  
F e m a l e .  121 (1953).
One analyst concluded thu one-half million children were molested each year. Chanales, 
Child Victims o f Sexual O/Jenses, 3 1 F e d .  I’r o b .  52 (1967). Another studv concluded that, in 
1965. 2 million American families concealed the crime of incest alone. A m ir .  T ill . R o l e  Or 
T h e  V ic t im  In S ex  O f f e n s e s  In  S e x u a l  B e h a v i o u r s :  S o c i v l .  C l i n i c a l  A n d  L e g a l  
A s p e c t s .  135 (1.972;. See generally R. G l i s l r ,  H i d d e n  V ic t im s :  T h e  S e x u a l  A b u s e  o f  
C h i l d r e n  75 < 1979); Landis. Experiences o f500 Children »ilh Adult Sexual deviation. P s y ­
c h i a t r i c  Q u a r t e r l y  S u p p l e m e n t  30. 91-109 (1956).

56. Almost one-half of the reported cases involve victims less than eleven years old. 
Geiser supra note 55. Since young children arc relatively unlikely to understand iliat they 
have been victimized or, in the case ol infants, to even communicate this fact, these cases are 
rarely reported. It is. therclorc, likely that there are lar more victims under the aue of ten 
than arc apparent from the statistics relating to reported cases.

57. Swilt. supra note 55; Geiser, supra note 55.

58. Swift. The Prevention of Sexual Child Abuse: Focus on the Perpetrator, J. OF 
C l i s  a  C h i l d  P s y c h o l o g y .  134-135 (1979).
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a lly victim ize a large number o f ch ild ren . Thus, the n un.ber o f molest­
ers and molested ch ild ren. mosL 1 ik elv increases geometn ca llv each..yean 
so that the previous estimates soon become obsolete.

C The Serious El fee is O f Child Molestation

I l is now generally accepted that an adu lt rape v ic tim  is often se­
verely traumatized by the event and that it is not uncommon fo r the 
resulting psychological scars to seriously alfect the v ic tim  throughout 
her life. Molestation wh ich involves sodomy, ora l copu la tion , in te r­
course and /o r masturbation, pa rticu la rly where very young ch ild ren or 
repeated incidents are invo lved, is often the func tiona l equivalent o f 
rape. The ch ild ren who are victim ized in these types o f cases are more 
like ly than women to be at a state o f psycho-sexual development where 
trauma from substantial sexual contact m ight have severe and long- 
lasting eirects. Our laws, sentencing practices and even methods o f 
gathering crime statistics often do not adequately reflect this view o f 
the relative seriousness o f ch ild molestation. Most states provide fo r 
sign ificantly more lenient punishment fo r ch ild molesters than fo r rap­
ists. The vast m a jo rity o f states and the Federal Bureau o f Investiga­
tion do not list ch ild molestation in the ir indexes o f "serious" crimes. 
Statistical bureaus in many states v ir tu a lly ignore this serious crim e by 
not even considering ch ild molestation as a separate crim e category.

C h ild molestation is s im ila r to rape in the nature o f the ac tiv ity 
involved, the motivations o f the offender and the serious effects on v ic ­
tims. One distinguishing factor, however, is that un like rape, ch ild m o- 
lestation frequently involves v ic tim ization b.yca-parent or step-parent. 
Molestation bv a parent or step-parent, is often more traum atic to tlie 
ch lld'Than many o f the cases invo lv in g non -fam ilv molesters. In the 
latter case, sexual contact may consist o f a single event: in the fo rm er it 
often involves repeated in stances o f sexual abuse fo r a ch ild who j ; 
being harmed_Dy^ the person whom 1 • or she loves, trusts and ha^ 
leTrned to regard as protector. N o r is molestation by a parent or step-

59 Se e. Swift, Sexual Vicltnuzattun o f Children: An Urban Menial Health Center Sur­
vey. V i c t i .m o lo o y :  A n  I n t e r n a t i o n a l  J o u r n a l .  322-27 (1977); D e F ra n e is .  Protecting 
Child Victim u f Sex Crimes Commuted bv Adults. 35 FED. P ro i i .  (7 (1971).

60. "Sexual relations with a parent arc regarded as potentially more traumatic than 
sexual relations with a stranger. . . . |An| ongoing sexual relationship with a victim involv­
ing repeated contacts oier a period of time is seen as potentially mote traumatic than a 
single instance of sexual contact." (jro ih . Guidelines /or the Assessment and Management o f 
the Offender m S e x u a l  A s s a u l t  o i  C i i i l d k l n  a n d  A d o l e s c e n t s ,  28 (1978), See also. 
Peters, supra note 50, Geiser. supra note 55 at 30. 40-47. The typical incest case involves 
approximately two years of constant sexual activity and the psychological ctlects on the 
child arc "usually devastating." Id. al 46-47.
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parent an act o f love o r tenderness. Parental sexual abuse, like rape, is 
often motivated, at least in pan, by desire to c o n tro l sexually, to dom i- 
nate. hum ilia te , and degrade.61

It should not be surpris ing that molested ch ild ren often become 
“ psychological tim e bombs." su lfe ring from : "self-ha te , se lf destruc­
tive, anti-socia,’ behaviors, substance abuse, runaway tendencies, prosti­
tu tion. somatic compla in ts, sexual dysfunctions, hysterical seizures, 
dissociative disorders inc lud ing m u ltip le personality states and hom ic i­
dal frenzies, affective disorders and sch izophren ia ."'’2

The conclusion that most victim s o f ch ild molestation are alfected 
more severely by the crim e than arc the vic tim s o f most crimes is sup­
ported by distressing statistics re la ting to the ie victim s. Studies have 
revealed that a m a jo rity o f prostitutes were molested as ch ild ren .01 Fe­
male molestation victim s often become drug abusers: studies have in ­
dicated that anywhere from fo rty -fo u r to eighty percent o f these drug 
abusers were molested du ring the ir you th .'"1 N o t surpris ing lv , a large 
proportion o f female patients in mental hospita ls were molested as ch il­
dren.05 One researcher has estimated tha l “ upwards o f 80 percent o f 
the kids at Juvenile H a ll had been sexually molested regardless o f the 
reason that placed them there ."'’0 Some opponents o f lengthy incarcer­
ation o f molesters who im p ly that this ac tiv ity is generally not very 
ha rm fu l to ch ild ren are apparently ove rlook ing the evidence o f the 
human devastation w rought by the molester on his vic tim .

A lthough victim s o f serious ch ild molesta tion are often harmed 
more severely than vic tim s o f almost any o ther crime, perhaps the most 
frigh ten ing consequences o f this behavior are found in the potent. A fo r 
harm to persons other than the immed ia te victim s. The most shocking 
statistic o f all is the p robab ility that the overwhe lm ing m a jo rity (75c'c 
according to one s tu d y /’7 o f ch ild molesters (and most rapists) reported 
thal they were molested du ring the ir ch ildhood .08 I f  the statistics docu­
menting p rio r molestation o f men who become molesters arc accurate,

61. See. e. g. , Summit & Krvso. supra note 54 j t  240-241: Summit, testimony .it hearings 
belote the Calilom ia Assembly Committee on C rim ina l Justice at 83 (19,SO).

62. R’. Summit. Recognition anil Treatment o f  ChtlJ Sexual Abuse, supra Note 46.
63. S. F o rw a ru  a n d  C. Bach. B e t r a y a l  u f  IsNOctNCK. 23 (I97S). See also. Rush. 

supra note 55.
64. See, e.g. , Forward and Bach, supra note (si: see also Benward A: Gerber. Incest as a 

Causative Factor in Antisocial Behavior: An explanatory Study, 4 ConIi.m p. D ru g  1‘ rou . 
323-340 (1975).

65. Summit & Krvso, supra note 54 at 248.
r ). Rcma.xs ol Dr. Pasco. Prolessor ol Pediatrics at the University o f Californ ia, re­

po, .ed bv Rush, supra note 55 at 5.
67, Sernll. Treating Sex Offenders in  New Jersey, I C orrections 13-24 (1974).
68. See. e.g., Swilt, supra note 57 at 113-135; Geiser supra, note, 55 at 32. S9-9I, 160.
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the release o f molesters to again molest mieht actually iptarantee an in­
cessant increase, o f  geometric proportion^ in jh e number o f  child m olest* 
ers. A ny program designed to reduce the apparen tly increasing 
frequency o f ch ild molestation mast con fron t and deal w ith this fr ig h t­
ening phenomenon.

Female victim s also may later v ic tim ize ch ild ren . Some studies 
have strongly indicated a potentia l corre la tion between ch ild molesta­
tion o f females and physical ch ild abuse by these vic tim s in la ter life. 
One study, fo r instance, revealed that n ine ty percent o f the female 
abusers analyzed were molested as ch ild ren .''*

D. The M ental Condition o f  the Child M olester

Since no mental characteristics are un ifo rm  among ch ild molest­
ers, the designation o f this type o f offender as a “ sexual psychopath" is 
essentially mythical. A fte r an exhaustive study o f sexual psychopath 
programs. 300 prom inent psychiatrists, the G roup fo r the Advancement 
o f Psychiatry, concluded that 
1 [t]he notion is naive and confusing that a hybrid amalgam o f law and 
psychiatry can validly label a person as a “ sex psychopath" or “ sex 
offender" and then treat him in a manner consistent with a guarantee 
o f community safety. The mere assumption that such a heterogene­
ous legal classification could define treatability and make people 
amenable to treatment is not only fallacious; it is startling. It is 
analagous to approaches that would create special categories o f "bu r­
glary offender" statutes or “ white collar" offender statutes and then 
provide for special commitments, much as to burglary psychopath 
hospitals.70
I t is far from surprising to learn that people who are r-pe lled by 

the idea o f sexual relations w ith ch ild ren easily assume that ch ild m o­
lesters are “ sexual psychopaths" who are obv ious ly m enta lly ill. To 
assume otherwise m ight tend to lessen our high regard fo r the essential 
goodness o f mankind. Psychiatrists, however, now tecognize that “ few 
sexual offenders against ch ild ren are demonstrab ly psychotic in any ap­
parent way?’71 CHIIcTmolesta tion p robab ly_does. not even stem from 
any mental abnorm a lity in the medical sense. One commenta to r has 
noted-

The view that sexual crime is usually the expression o f menial 
abnormality is often incorrect— although the intensity o f ihe sexual 
urge is sometimes sufficient to cause the sexual offender to defy the

69. Summit •£. Krvso. supra note 54 at 248.
70. Group for the Advancement of Psychiatry. Psychiatry and Sex Psychopath Legisla­

tion: The JO's to the SO's. 935 (Mental H ealth Materials C enter . N .Y . 1977).
71. Groth. supra note 60 at 30. See also. Henn et at. Forensic Psychiatry: Profiles oj 

Tho Tipes o f Sex Offenders. Amer. J . o f  Psychiatry 694 (1976).



penal'y he may incur, the same choice is made by many thieves and 
fraudulent persons and by many aggressive oiicnders who are rightlv 
held to be responsible. It is unfortunate that academic theorists 
whose knowledge is culled from books and not from experience arc 
not aware o f these simple facts.72

In 1976. Professor D ix 's study o f hospita lized molesters at Alas- 
cadc ite Hospita l led h im to conclude tha l “ very few o f the tra d i­
tional meal symptoms associated w ith serious mental illness were
appare: 173 in these cases. A s im ila r conclusion was reached by the 
director o f W isconsin's sexual psychopath program , the program more 
extensively u tilized than programs o f any other state except 
__California.74

Many ch ild molesters are labelled as “ pedophiles.”  a designation 
which is probably not much more precise or mean ing fu l than “ men­
ta lly disordered sex o ffender." The Am erican Psychiatric Association 
has described pedoph ilia in a rather c ircu la r manner as " . . .  a sexual 
deviation invo lv ing the use o f ch ild ren fo r sexual purposes"75 and more 
recently as “ . . . the act o r fantasy o f engaging in sexual ac tiv ity w ith 
prepubertal ch ildren as a repeatedly preferred or exclusive method o f 
achieving sexual excitement.” 76 W hile classify ing pedoph ilia as a per­
sonality disorder, the Association notes that it is characterized by 
behavorial patterns “ perceptive ly d iffe ren t in qua lity from  psychotic 
and neurotic sym ptom s."77

The causes o f pedoph ilia are not known. As one expert concludes, 
"theories o f etio iogy remain diverse and controvers ia l.” 7" Some com­
mentators theorize that something in it ia lly  causes many pedophiles to 
develop an intense fear o f rejection and hum ilia tio n , in tu rn causing 
them to focus attention on ch ild ren as a safe means o f meeting sexual 
needs.79 To the extent that this theory seems to emphasize choice in 
selecting sexual objects accord ing to the ir seeming ava ila b ility rather 
than on compulsion stemm ing from  a sexual o rien ta tion and desire to

72. McGeorge, supra note 50 al 250 (quoting Norwood East).
73. D ix, supra note 15 at 236.
74 Se*. Cum men t. Repeal o f the Wisconsin Se.x Crimes Act. 14X0 Wis. L . Rev . 941. 970 

(1980). Wisconsin abolished its sexual psychopath laws for reasons somewhat similar to 
those which motivated the California Legislature's action.

75. Am erican P s y c h ia tr ic  A sso c ia tio n , a P s y c h ia tr ic  G lo s s a ry  90 (1969).
76. Americas Psychiatric Association , D iagnostic and Statistical M anual 

of M ental D isorders, 271-72 (1980).
77. Ameocan Psychiatric Association. Diagnostic and Statistical Manual of Mental 

Disorders, 41. 44 (1968).
78. Summit, supra note 46; See also. Roscnfcld. Sexual Abuse o f children, J. or THE 

A m e r. M ld . Ass'N . 43 (1978).
79. See, e.g., Peters, supra note 50. See a/to. D ia g n o s t ic  a nd S ta t is t ic a l M an u a l, 

supra i.ote 76 al 271.
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dominate, it might not be entirely realistic. It is difficult to perceive 
that these offenders basically have a strong desire for sexual relations 
with adults, as do “n o rm ar  men. but reluctantly turn to otherwise ab­
horrent sexual contact with children because of their lack of courage to 
satisfy their real preference for adult relationships. Sin:•arly it may be 
somewhat simplistic to conclude, as some analysis apparently have, 
that since molesters, like rapists, often are men who have a great need, 
due to impaired masculinity, to dominate, humiliate and degrade 
others, this desire is the cause of pedophilia. This view of pejophilia 
does not satisfactorily explain how subjecting children to sexual victim­
ization restores a sense of masculinity nor why acts which normally 
appear to be repugnant are selected as an outlet for frustration.

The fact that the vast majority of molesters apparently were them­
selves molested most likely provides a substantial clue as to a cause of 
pedophilia, but nobody fully understands why this traumatic event 
might lead the victim to become an olfcnder.

Searching for causes of pedophilia assumes that “something went 
wrong” which brought about this mental state. Yet, although it s 
somewhat frightening to consider, perhaps we should confront the pos­
sibility that, like heterosexuality and homosexuality, pedophilia is 
neither a disease nor a menial abnormality: it may simply be a perma­
nent sexual orientation. This orientation may have developed, in part, 
as a consequence of the early victimization of the offender, but. once 
established, it may not u t any more subject to realignment than hetero­
sexuality, homoiexuality or any other sexual orientation.

E. "Curing" Molesters

Since nobody has established with any substantial degree of cer­
tainty what it is that causes a person to molest children, it would not 
appear likelv that a cure for that wf'ch is unknown can itself be 
known. So little is now known about pedophilia that it is far from 
certain thal a demonstrably effective cure will ever be developed. II 
pedophilia :s a basic sexual orientation, “curing" pedophilia might be 
as improbable as “curing” heterosexuality.

" Psychiatrists now w id^W gfue tlia f ?tn4yclain)s that treatment of 
pedophilia was clfectiyc^ere unfounded. The& roup lor the Advance­
ment of Psychiatry cor.crbded that “. . . [alt^cmy lim1* pedophilia was 
i h o t i L ’ h t  to be highly treatable: in retrospect, this optim'sm appears to 
have confused social policy needs with actual therapeutic  
effectiveness.’”"'

80. GroUp for the Advancement of Psychiatry, supra noic 70 al 871.



/  Few knowledgeable psychiatrists now claim that they can “cure”
I sexual offenders. Despite widespread early optimism in the prolcssion. 

some psychiatrists took a more cautious approach. One warned that 
[t]he difficulty is that we have no way of successfully treating the 
sexual psychopath. Cures, if any, must be extremely rare. The de­
mand, therefore, that these offenders be “treated" is a sterile one.
Why do we want jurisdiction in these ca.es transferred from the 
courts to the psychiatrists? It looks as if we have talked ourselves 

L into the privilege o f holding the bear by the tail.8 1 ______________

| Unfortunately, not all psychiatrists subscribe to such modest 
views. Many, while abandoning claims that cures are available, con­
tend that to concede that sexual preference cannot be realigned does 
riot mean that treatment cannot deter the offender from giving in to his 
fundamental and strong compulsion for sexual relations with children. 
Perhaps overlooking the inescapable conclusion that it must be emi­
nently less diff cult to talk a burelar, robber or check forger out of his• *• w
way of life than to convince a man to forego action impelled, at least in 
pan. by one c f  the strongest impulses known— the instinctual urge for 
sexual relations— these psychiatrists provide the primary suppon for 
statutorily sanctioned treatment for pedophiles in lieu of incarceration.

Some nientai iieann proressionais prefer distinguishing the "fix­
ated” (generally unamenable to treatment) from the “regressed” (some­
times amenable to treatment) pedophile, the former designated as a 
life-long pedophile, the latter, a person not uncommonly a father or 
step-father5* with a "norm al” sexual orientation who turns to c iildren 
usually somewhat late in life, due to stress, a feeling of powerlessness or 
other factors.'10 It would appear that there are problems in attempting 
to son out these two categories— do we take the pedophile’s word that 
he never did it before?84 Although the assumption that many "normal" 
men would turn V pedophilia under stressful conditions may be ques­
tionable, this categorization has many prominent adherents. Nut all of 
these professionals agree, however, on the extent to which even suppos­
edly “ regressed” pedophiles arc amenable to treatment, and it is impor­
tant to recoanize that whatever decree o f  unanimity exists among thosew w J J

68 JOURXAL OF JU V E SIL E  L.IH ' (Vol. 6

61. H. Davidson, quoted in Law O r C riminal Correction 470 (1973).
82. “ Incest" offenders may be “ fixated" or "regressed." Separate categorization o f 

them as simply "regressed" offenders, in general, might sometimes re lied undue optimism 
by family therapists. C f, Summit 0c Krvso. supra note 54 at 241-47 (listing ten different 
behavioral categories relating to these offenders).

83. See, N. G rotii . Patterns of Sexual Assault Against C hildren in Sexual 
Assault of C hildren and Adolescents supra note oO at o -l 1.

84. "(The) clinical specialist has no oower to penetrate a ntan's deliberate lie. no power 
lo diaenose behavior lhal a man chooses to conceal." Summit, supra, hearincs. note o l at 
80.
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who argue the treatability of any sex offender', little unanimity exists in 
regard to the appropriate method of treatment.

Methods of treating sex offenders, like the theories on which they 
are based, are diverse, often controversial and sometimes seeminsly 
bizzare. Hospitals and other treatment centers commonly utilize ther­
apy by discussion, in a group and/or in an individual setting. Depend­
ing on the assessment of the offender (and. usually, the beliefs of the 
therapist as to which type of therapy he or she favors) various other 
treatment approaches may be utilized. Behavioral modification may be 
c .cmptcd by ; ' solving the molester in "role-playing” (attempting to 
teach appropriate behavioral responses),35 "assertiveness training” (at­
tempting to teach purposeful assertive social responses) and/or "aver­
sion therapy" (electric shocks or noxious odors viewing child 
pornography,). “Rehabilitation therapy” (which in the California hos­
pital system usually entailed playing softball, dancing and weight lift­
ing), vocational therapy and hypnosis are also utilized in the attempt to 
change sexual preference. Various combinations of these methods 
were employed in rendering treatment to California’s MDSOs .36 After 
more than forty years of experimentation, the MDSO system failed to 
produce substantial evidence that these treatment methods were suc­
cessful. In fact, the available evidence stronnlv indicates that no known 
method ot tncMPV ha:> iinv significant enect on me sexual preferences 
of child molesters. "
— — i

Th* ireatmcnt methods utilized are not analogous to medical pre­
scriptions. Even their practitioners shy away from claiming that their 
favorite methods are known to effect cures. These methods are com-

85. This type of therapy encompassed "outincs" arranged bv stall members of Patton 
State Hospital (where some of California's M DSOs were housed), during which unsuspect­
ing women and children were contr.ctcd by sex oifendcts. After newspaper accounts of con­
victed rapists dancing with women and engaging in other social contacts with them a.id after 
numerous escapes during these outings, this type of “ role-playing" therapy was discontinued 
in late I9 s i

86. Theodore Frank was involved in almost all o f these programs while hospitalized 
and the stalf considered this treatment to be vcrv successful in his case. After Frank's re­
lease. hts out-patient therapist added a new type of therapy by suggesting that he should get 
interested in "swinging" activities. In a letter to the sentencing judge after Frank's mid-1978 
abduction of an eight-year-old girl, Frank's wife bitterly complained about this suggestion.

87. Although “ incest olFenders" do not fall into one homogenous behavioral category 
(see supra note a2) and despite ihe fact that many of these otfenders are involved in Irequcnt 
repetitive victimization o f children over a period of years (Geiser supra note 55), they arc 
now recorded by many therapists as u '-ikcly to repeat their conduct alter treatment. See 
Giaretto oc Szrot. Coordinated Community Treatment o f Incest in Sexual Assault o r C hil­
dren and adolescents. 231. 233 (1976): Giaretto. Humanistic Treatment o f Father-Daugh­
ter Incest in C hild abuse and Neglect . (1976). This e .nention. howeve- has yet to be 
proven.
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monly used not because they are generally known to be highly effec- 
tive. but in order to discover if they m ight be elTcciive (and perhaps 
because giving no .reatment at all might represent to some psychiatrists 
an admission o f  failure).33

The lack o f  a sp .cific effective treatment method for sex offenders 
and the diversity of the l.ishlv theoretical methods utilized belie the 
contentions thal these offenders share a common mental illness and 
that any method has been prove.' to be effective in m e t  cases. The 
argument is sometimes presented that the treatment of sex offenders is 
analogous in a sense to treatment o f  cancer patients which, although it 
often fails to cure, is better than nothing. This argument ignores the 
distinction that while non-successful cancer treatment cannot increase 
harm to society, treatment which replaces or lessens the sex offenders 
separation from his victims docs just that. Innocent carriers o f  serious 
contagious diseases are not free to mingle with those they may harm 
after experimental treatment which is not guaranteed to succeed. Why 
should those sex offenders who present a substantial risk o f  significant 
harm to particular vulnerable potential victims be singled out for this 
largesse? Nobody has presented a convincing argument that allowing 
the freedom of sex offenders because of treatment which has not been 
demonstrably proven to be successful is consistent with soci ay’s para­
mount need to protect children.

Even if a cure were available, its effectiveness would prnh-ihlv be, 
limited to a pedopTile who requested and desired it. PedophilesJiow- 
ever. do not voluntarily request treatment.3'̂  They are not motivated to 
chana^their  behavior by pangs o f  conscience. “Genuine remorse or 
shame is uncharacteristic’’’'0 of the pedophile. Almost all pedophiles 
w'ho have been given treaimenLiia.vgJae.en offenders who never sought 
psychiatric help but accepted treatment in order to avoid incarcera-

88. "Most, i f  not all, o f the treatments nifercd for sex otfenders can be considered •ex­
perimental’." G roup lo r the Advancement o f Psychiatry, supra, note 59 ai 870.

The recently slated position o f the Califo rn ia Psychiatric Association reflects the frus­
tration o f many psychiatrists in dealing with sexual olfendcrs;

(We). . . don't know o f a specific treatment lo ra  sexual psychopath. I f ihe person 
is mentallv disordered because o f schizophrenia, we can Ireai thal w ith medication.
I f he's mentally disordered because o f i manic depressive illness, we can treat that 
with spccilic medication. I f he's depressed we can treat that, but i f his propensitv 
to otfend children is based on some personality qu irk or disturbance, we don't have 
a specific treatment.

Testimonv o f Dr. Captane Thompson, D irector o f Mental H .1 . Yolo County, represent­
ing the California Psychiatric Association at hearings, suprc note Ol.

89. Groth reports t..at " ( i] l is significant thal in over twelve years c f work in this field, 
we have yet to encounter a single case o f self-referral on the part o f a chi'd molester.”  
Groih. supra note 60 at 32. See also. McGeorge supra note 50.

90. Groth. supra note 00 at 23.

l ion . '1 The 
to change, 
treatment. .

Even t 
tive in char 
ognize that 
either in or 
ceration is 
specialize i. 
ways under 
wishes to v 
elsewhere, 
sirable or r 
quale oppc 

In 197 
Atascadero 
MDSOs co 
later obser 
these hospi 
did not ha- 
of the imp> 
should be i 
longer dan 
erage year 
S35/300), w 
ity in Vaca 
Maryland, 
times as m 

Those

91. " In  i 
behavior. He 
rewarding so 
often not beer 
respect to his 
note 70 at SS-

92. "Sue 
others to who 
C hildren: L

93. Emn 
(Orange Cou;

94' Tcsu
95. Harr 

lators. Los A
96. See.

I---



»
I

[Vo!. 6 1982| CHILD MOLESTERS 71

3 be highly cffcc- 
ive ( nd perhaps 
■ome psychiatrist

for sex offenders 
utilized belie the 
ental illness and 
most cases. The 

'i sex offenders is 
hich. although it 

mem ignores the 
t cannot increase 
the sex offenders 
urriers of serious 
• they may harm 
to succeed. Why 
isk of significant 
gled out for this 
:nt that allowing 
ich has not been 
h society’s para-

uld probably be 
Jedophiles, hovv- 
not motivated to 
uine remorse or 
i all pedophiles 
ho never sought 
lvoid incarcera-

n be considered 'ex- 
'9 at 870.
ion reflects the frus-

h. If the • crson 
• ith medication, 
e can treat that 
f his propen ity 
:. we don't have

1 County, rcpresent-

f work in this field.
■' a child molester."

The cathartic effect ol complete confession and a genuine desire 
to change, usually considered as essential prerequisites for effective 

iment, arc absent in most cases involving pedophilia.
Even those who do not perceive that treatment is generally ineffec­

tive in changing the sex offender into a law-abiding citizen, should rec­
ognize that the treatment they have in mind usually is not available 
either in or out of an institution. Although treatment in lieu of incar­
ceration is frequently ordered by couits. relatively few psychiatrists 
specialize in this area. The meager facilities that exist are almost al­
ways understaffed and underfunded.9- 1? a psychiatrist or psychologist 
wishes to work at a state hospital, he will make much less money than 
elsewhere, will discover that these hospitals are often located in unde­
sirable or remote areas and thal his work load does not " -v for ade­
quate opportunity to render more 'tan superficial trc .

In 1978, only three psychiatrists and two psychologists were on the 
Atascadero staff to treat 1,000 patients.91 At Patton State Hospital, 200 
MDSOs convicted in California were treated by one psychologist who 
later observed. . .“I don’t know how you call that treatment.” 94 At 
these hospitals, social workers and “psychiatric technicians” (who often 
did not have a college degree) either made or significantly affected all 
of the important decisions: who was treatable, what type of treatment 
should be utilized and whether or not offenders would be released as no 
longer dangerous. This system did not come cheaply; by I9S0, the av­
erage yearly cost per MDSO patient was S30.000 (now more than 
S35.000), while the yearly cost for imprisonment at the psychiatric facil­
ity in Vacaville was S16.000.95 Similar disparity existed elsewhere. In 
Maryland, for example, hospital commitment for offenders cost five 
times as much as imprisonment in 1970.9li

Those adherents of treatment who contend that the problems of

91. "In  most cases, the offender is not someone who is complaining about his own 
behavior. He may be upset about some of its consequences, but the behavior is sufficiently 
rewarding s. that it is perpetuated or resorted to when he is under stress . . . (tjhere has 
often not been an acceptance within himself thal something really does need changing with 
respect to his sexual proclivities. . . ."  Group for the Advancement o f Psychiatry, supra 
note 70 at 884-885.

92. "Successful treatment is beyond the capability . most public welfare agencies or 
others to whom sexual -buse is reported." D. Walters . i i y s i c a l  and Sexua lAuus l or 
Ch ildren: Causes and Treatment. I l l  (1975),

93. Emmons, Sex Offenders: A Problem m Search o f a Solution, Los migeles Times, 
(Orange County ed.) 2-5 (August 27. 197S).

94. Testimony of Dr. Steven Morgan (see Hearings, supra note ‘a I at 13, .
95. Harrigan, State's Program to treat Sex Offenders Paces Scrutiny o f Courts and Legis­

lators. Los Angeles Times 30 (April 3. I9.S0).
K i. See. Tippii v. State. 436 F.2d 1153, 1157 (1971).
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the system should be solved by devoting more enormous sums of 
money to training and treatment while the treatment has yet to be spec­
ified and has not been shown to be highly successful should reconsider 
their position in light of current and foreseeable financial realities. An 
honest appraisal of the alternatives should lead to the conclusion that, 
in light of the potential negative consequences to society, long term 
segregation of sex offenders who are likely to repeat their crimes is far
better than granting them freedom.

F. Recidivism

The question of whether or not a criminal has repeated his crime 
cannot be answered in the negative unless there is an effective way to 
determine the fact of repetition. Since more than ninety percent of all 
child molestations apparently go unreponed and those~thai are re'-" 
ported sometimes do not in volve arTarresrand ~o ften db no H ead 'to  a 
criminal conviction, any reliance on statistical evidence oPrecidivism 
contined to crimina 1 convictions or even arrest reco rd s i  Tee rfaln lvltrro-
nm J5f97_'Nevertheless, advocates o n rea tm en r tb r  molesters sometimes
rely on this method of reporting to justify claims that treatment reduces 
recidivism.

In addition to the guaranteed gross inaccuracy of the “conviction" 
or “arrest” method of measuring recidivism, most studies which are 
based on this method are ilawcd by limiting the time span for recidi­
vism to a very few years. It is also frequently overlooked that, once 
convicted and placed in an environment with other molesters, the of­
fender may learn sufficient caution to decrease the risk of further 
apprehension.98

There are many common threads in criminal investigations and 
prosecutions of child molesters which affect the statistics relating to this 
crime. The molester escapes arrest because the child either does not 
report the crime, or the child and parents, wanting to forget the horror 
of the event, refuse to cooperate in the investigation or prosecution. 
Reporting failure may also result from the severely traumatized condi­
tion of the child, the age disqualification of the victim (few children 
under age six arc allowed to testify9’'), the apparently inconsistent story

97. Determining the incidence o f those types o f crim ina l acts which are seldom re­
ported by counting arrests or convictions is irra tional. No one claims that the amount o f 
drunk driving, tax evasion or drug possession convictions, fo r instance, meaningfully reflects 
the number o f times that these crim ina l acts actually occur.

98. See. Summit, hearings supra note 61..
99. A child may be deemed incompetent to testify unless a judge, usually alte r a hear­

ing. determines that the child understands the meaning o f an oath and has sa.ucienl capacity

of the frightcr. 
type of story190 
where the olfcn 
arres.cd. assum 
not infrequentl; 
plea to a non-s
contributing to
in order to avci 
lion. Conssquc 
in recidivism si 
child molesters 
tims of lying ar 
ened child to 
conviction, alih 
may incorrectly 
to skew even ill 
cent of incident

to perceive, recollect 
roKsiA. Law Rtvts
100. “ l i l t is exci 

Criminal I n t e r r o  

make up stones out
101. Since they i 

fession or on report 
return to the family 
ers should be vtewe
102. Although it 

cest otFenders" provi 
conceivable that sor, 
least during and sho 
factors is debatable, 
desire sexual contac 
hended and fears rq 
police or mental hea 
conviction, he may b 
who correctly consu 
nteni programs for it 
in large part becaus 
amount ot reported i 
treatment indicate: t 
are rclativ civ new. a 
parently is non-exut

"Incest olfcndci 
however, it logically 
seen if this group act 
to the long-term elle 
unavailability to the 
of the increased prol



u -i a u I i j .

-.1 .6

• of 
see­
der 
An 

bat. 
-•rm 
far

me 
to 

all 
re- 

o a 
sm  

ro­
ues 
ees

:n”
are
di-
ice
of-
;ier

.nd
a is 
to t 

ror 
an. 
di- 
on 

>ry

r * j-

o f

:ts

ir-
. IV

19S2] , CHILD MOLESTERS 73

of the frightened victim (although children very seldom fabricate this 
type of story100), or, intimidation by the molester (particularly in cases 
where the ofiendef is a family member101). The molester who has been 
arrested, assuming he is then represented by a competent attorney, will 
not infrequently succeed in obtaining a plea bargain involving a guilty 
plea to a non-sexual crime (e.g.. false imprisonment, assault, battery, 
contributing to the delinquency of a minor, or even disorderly conduct) 
in order to avoid notoriety, registration as a sex offender, or incarcera­
tion. Consequently, this conviction will not be realistically appraised 
in recidivism studies which are based on criminal records. The few 
child molesters who must stand trial almost invariably accuse the vic­
tims of lying and. through their attorneys, subject the confused, fright­
ened child to searching cross-examination, and thus may avoid 
conviction, although guilty. Because these factors lead to results which 
may incorrectly reflect the truth about a molester’s activities, r' y lend 
to skew even those scanty statistics relating to the fewer than .en per­
cent of incidents reported. 102

to perceive, recollect and communicate. Se. generally. Parkf.r's E vidence Code of C ali­
fornia , Law Revision Commission Comment . § 701.

100. " |l|t  is exceedingly rare for a child to falsify a sex report." F . Inbau &  J . Reid , 
C riminal Interrogations and Confessions 111 (1976). "(C |h ildrcn cannot and do not 
make up stories outside the rca'm of actual experience." Rush, supra note 55 t 156.

101. Since they necessarily are based primarily on cither ihe molester's volunteered con­
fession or on reporting by a child fully aware lhal previous disclosure led to the offender's 
return to th ; family to molest again, statistics relating to the recidivism rate of incest offend­
ers should be viewed even more warily than those relating to other offenders.

102. Although it is inconceivable that low rc-arrcst rates for convicted and treated " in ­
cest otfenders" provide significant evidence that treatment of these offenders is effective, it is 
conceivable that some types of incest otfenders actually do have a low recidivism rate, at 
least during and shonlv after treatment. Whether or not this is due to treatment or to other 
factors is debatable. Some, perhaps many, incest offenders cither do not dare or do not 
desire sexual contact with children outside their home. If  this tvpe o f molester is apprc- 
henucd and fears reporting by the child (who may be periodically questioned by probation, 
police or mental health officials), rejection by his wife and/or imprisonment for his second 
conviction, he may be subjected to greater restraining influence than other types o f molesters 
who correctly consider the risk of ipprchcnsion and imprisonment to be minimal. Treat­
ment programs for incest offenders, however, are now viewed bv many with great optimism, 
in large part because the administrators of these programs claim that the relatively small 
amount of reported cases of incest olfenders w ho repeat their crimes tlurmg or shortly after 
treatment indicates that the programs arc successful. These "fam tlv treatment" programs 
are relatively new. and thorough objective investigation of their lonq-term ell'ectivcness ap­
parently is non-existent.

"Incest offenders" is not a separate homogeneous behavioral classification. Even if. 
however, it logically could be regarded as a somewhat homogeneous croup, it remains to be 
seen u this group actually has the low recidivism rate claimed and, il ' .  whether this is due 
:o the long-term effects of treatment or to a combination of the (often .emporarv) practical 
unavailability to the molester of alternative victims and ihe deterrent effect ol his perception 
of the increased probability of apprehension and incarceration upon reoifense.
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V

The conclusion that pedophiles often engage in their illicit activity 
without detection is not based on mere speculation.. For instance. Prn-_ 
fessor Dix’s Atascadero study revealed that almost eighty-five percent 
of the hospitalized "cFiTId molesters admitted to prior separate unde- 
tected_moIestations. Nonetheless, two-thirds of these molesters were 
officially considered to be first-time offenders.,0J Not surprisinglyTDTx
concluded that the lack of criminal convictiohs for child molestation “is 
a poor indicator” of incidents of this crime.ltM

listical re-The. ^mrrSTtiiOit cenainlv uvr;
JorTs in thisjixear^Tnce pedophilia is a self-reinforcing lifestylepT 
ducing satisfaction to the pedophile, repetition increases the probability 
of repetition. 105 Pedophilia is probably as potent a compui'ive force as 

Tsrhm-^muril nrjpnrations. Thus, some pedophiles admit to molesting 
hundreds, even thousands of children. Estimates, by experts on the-  
subject, concluding that recidivism among child molesters is at least 
five times greater than is reflected in official criminal records may in­
deed be conservative. 106

Even the most recent statistical study of post-treatment criminality 
conducted by Atascadero State Hospital tends to confirm an exception­
ally high rate of recidivism among pedophiles. This study revealed, in 
the words of one commentator, mat “an astonishing 55% of MDSOs 
released were subsequently convicted a nett c; incqagainst the per­
son" 107 during less than five years

- T T O T

Ifter treatment an release. This
percentage becomes even more “astomShtfw" whPn.-s<?TTSmcred in con­
junction with the previously cited estimates that less than 10 percent of 
molestations are reported and even fewer lead to convictions. Consid­
ering the factors which make it virtuallv certain that conviction statis- 
tics reflect only a small portion of actual recidivism and also 
considering the relatively short time that the offenders were at liberty, it 
is not unthinkable that 55% may translate into almost 100% actual re­
cidivism during these offenders' lifetimes.

An interesting but inconclusive method of judging recidivism from 
statistics involves comparing detected recidivism of previously hospital­
ized molesters with that of previously imprisoned molesters. One study

103.
104.
105.
106.

Dix. supra note 15 at 236-37.
U. at 236.
Groth. supra note 60 at 26.
A. G hotii & 0. Longo , U ndetected R ec id iv ism A.mounc Rapists and Ch ild 

M olesters 23 11980).
107. Guthman, MDSO Law: The Assumption Challenged a C rim . Ju $ t. J. 1 (1980). See 

Sturgeon & Taylor. Report o f a 5-\ear Follow-up Studv o f Meruallv Disordered Se.s Offend­
ers, released from Atascadero State Hospital in 1073; Id. at 31; Cf. Geiser, supra note 55 at 
37 (The sex olfender recidivism rate is approximately 60'e.)
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of molesters released from Atascadeio State Hospital w ich endeav­
ored to make this comparison revealed that about one-third of those 
released from the hospital after treatment were detected engaging in 
the same conduct within live years of release while approximately the 
same proportion of delected recidivism was reported among molesters 
who had been imprisoned and released (and who had received no treat­
ment) within the same time frame."-"1 Imprisoned molesters usually 
have committed more serious crimes and have lengthier criminal 
records than the average hospitalized molester.10'' Thus the prisoners 
ordinarily would be expected to be more likely to reotfend than the 
hospitalized offenders, even if the latter group received no treatment. 110 
Equal rates ol recidivism between the two grou,. after the MDSOs 
received treatment strongly indicate the relative inelfeetiveness of this 
treatment in ptcvcniing recidivism.

G. Predicting Non-Dangerousness

The pedophile is motivated by a particularly demanding compul­
sion. perhaps a biolo<?''’al need, to repeat his criminal behavior Since 
pedophilia is currently incurable, most pedophile* are consistently dan­
ger us in the sense that their conduct is almost inevitably repetitious 
upon the recurrence of its easily met prerequisites: the pedophile's 
strong urge to have sexual relations with a child, availability of a po­
tential victim, lack of self-restraint and minimal risk of apprehension 
and incarceration. 111

Some criminals may be motivated to cease their dangerous behav­
ior bv remorse, a desire to change '.heir life style, fear of probable ap­
prehension and severe punishment or. simply, the effects of aging. 
Pedophiles, however, unlike most other criminals, remain dangerous 
partly because they are rarely remorseful or desirous of changing their 
behavior, knowing lhal apprehension and severe punishment are high­

103. Emmons, supra noie 93 at ..
109. The small number o f con- 'Cted molesters imprisoned in Californ ia (see, supra note 

42), supports the understanding by experienced o llic ia ls w ith in the crim ina l justice system
that it is rare lo r a molester to be imprisoned upon his tirst felony conviction The author's
review o f 1976-1979 felony child molestation cases in Ventura County failed to reveal a
single case o f first conviction imprisonment.
f 10. Researchers have concluded that sexual otfenders who have one or more previous

--nvictions are about three times more likely to comm it another otl'cnse than lirst oltenders. 
G rave; Mohr, Follow-up u f Mute Sexual U/t'eniiers in Slxual Blhavior and r u t Law 742-
56 (1965).
I I I . O f course it is probable that some pedophiles can resist the recurring urge to sansfv 

their strong desires. Celibacy is not impossible and it is conceivable that j lew pedophiles 
with ereat w ill power, combined with tear o f lengthy incarceration, actually succeed in absti­
nence throughout their lilctimes.
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ly improbable, and do not lose their urge to commit their crimes even 
when approaching old age. 112

While knowledgeable mental health professionals may concede 
the general probability of future dangerousr.ess of pedophiles, some do 
not concede that the utilization of treatment programs does not alter 
the condition which makes future harm almost inevitable. Since, as the 
Group for the Advancement of Psychiatry concludes, “most, if not all. 
of the treatments offered for sex offenders can be considered ‘experi­
mental’ ’’ and “on the casis of subsequent sexual offenses (recidivism 
rates), treated and untreated groups do not appear to differ. " " 3 predic­
tions of non-dangerousness based on treatment are not likely to be 
accurate.

There is no known method of scientific computation c f  mental 
health variables which reveals to the mental health proles: ional the 
likelihood of future repetition of a molester's behavior. Medical text­
books and medical school curricula contain little or no guidance on 
how to predict the dangerousness of sex otfenders. 114 The determina­
tion of the probability of future danger, therefore, is necessarily inllu- 
enced primarily by the clinician's subjective assessment of the elficacy 
of his own favored treatment methods in general and. specifically, the 
degree to which the patient has apparently responded to treatment. No 
medical litmus test for determining therapeutic success applies. The 
therapist, hoping he has succeeded, listens to the patient who hopes to 
convince the therapist that the latter has been successful. These highly 
subjective determinations coupled perhaps with false assumptions 
based on misleading reports of recidivism, are bound to lead to unjusti­
fied predictions of success which might reflect hope more than fact.

The consensus among mental health professionals is that there is 
no appreciable psychiatric ability to predict future behavior. " 5 More­

112. On (he basis o f his experience in supervising all career crim ina l and sex crime pros­
ecutions at the Ventura County District Attorney s otlicc. the author estimates that, while 
more than live percent o f the prosecuted molesters were more than titty years old, the per­
centage o f other serious felons over that age was statistically insienilicam . One study re­
vealed that 19 per cent o f the convicted molesters in the study group were 50 years old or 
older. McGeorec, supra note 50 at 248.

113. Group for the Advancement o f Psychiatry, supra note 70 at S70.
114 See, e.%.. Ennis & Litwa- k. supra note 19 al 693.
115. See, e z , Diamond, supra note 19: Summit hearings, supra \ 61 at .XX-S9,

Thompson hearings, supra note SX at 110. See a/so, Dix. Oetermminp (he Cununuet/ Danger- 
ousness o f  f's\chuloi;icullv Abnormal Sex O/feni/ers, J. o f PSYCHIATRY a n d  Law 235 (1975). 
For a collection o f authorities attesting to psychiatric incapability in predicting future be­
havior, ace People v. Burnick. 14 Cal. 3d 306 at 327 (1975). n. 21 o f case. Although the
frequent release o f sex otfenders from Atascadero State Hospital based on predictions that
they would no longer be daneerous suggests a position conllic tme svnh the psychiatric pro­
fession's admission o f inab ility to make this type o f ( .eo.'.tion. the D irector o f the Atas­
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over. psychiatrists and psychologists are trained to attempt to help pa­
tients enjoy their lives rather than to help society to the possible 
detriment of their patients. Many of these professionals consequently 
find the job of predicting future dangerousness (and thereby supporting 
incarceration of offenders) on the basis of mental health variables not 
only almost impossible but ethically irreconcilable with a basic premise 
of their professions.

C o n c l u s io n

Society cannot afford the consequences of allowing dangerous 
pedophiles to be treated (in the words of the California statute) “not as 
criminals.” 116 Child molestation, at least when it involves substantial 
sexual contact with prepubertal children, is one of the most serious 
crimes confronting society. Considering the likelihood that the mo­
lester will repeat this crime and t h f  many of his victims will later en­
gage in criminal conduct, there should be no crime more deserving of 
massive efforts to prevent it. Even if allowing the freedom of much less 
dangerous criminals as pan of an experiment with psychiatric criminol­
ogy arguably might be defended as socially useful in order to assess the 
reiative merits of the experiment, the harm done by freed molesters is 
much too high a price to pay for the sexual psychopath experiment. 
Those sexual psychopath programs and similar programs throughout 
the United States which, in effect, allow or assist convicted molesters to 
be free among children more often than would otherwise occur should 
be abolished,

Successful reformation of the crimin..l usually requires compre­
hension of why he is a criminal. Absent this revelation, efforts to 
change offenders into law-abiding citizens rarely succeed. Even if the 
psychodynarr.ics of pedophilia were understood, sexual psychopath 
programs would not succeed because they attempt to cure without 
knowing how to cure and their patients generally arc unwilling partici­
pants. These programs are not only expected to reform offenders but 
also are expected to provide safety from dangerous sex criminals. Plac­
ing this responsibility with the mental health profession, a profession 
lacking comprehensive knowledge about causes and cures and trained 
to strive for the comfort and happiness of emotionally troubled individ­
uals rather than to protect others from them, inevitably leads to deci­
sions which arc detrimental to societal safety.

cadero program admitted, in 1978, thal "we can't predict anything. It ’s a fa llacy." Lmmons. 
supra note 93 at 5.
116. See. supra note 14.



Until extensive research into the etiology and psvchodynamics of 
child molestation produces demonstrably effective mental health treat­
ment methods for offenders, the mental health profession should not 
influence criminal justice decisicn-making in this area beyond attesting 
to the gravity c>f the problem ar d conceding the need ro gain substan­
tial knowledge about it. Because of the serious effects of child molesta­
tion on victims, however, the mental health profession should strongly 
support and implement the reallocation of resources previously di­
rected at ineffective experimental treatment for molesters to programs 
devoted to effective treatment o f  victims.

If childhood victimization is often a substantial cause or catalyst of 
subsequent pedophilia and other harmful activity. * flective psychologi­
cal counselling of victims and long-term segregation of pedophiles are 
the logical components of a successful response to the problem of child 
molestation.

Abolition of sexual psychopath programs, by itself. Joes uot ac­
complish removal of pedophiles from the presence of children. The 
enactment of statutes which mandate long-term confinement of repeti­
tive molesters and of molesters who have substantial sexual contact 
with children is necessary to insure incarceration of dangerous offend­
ers who would otherwise be hospitalized. Since California’s new statu­
tory approach to child molestation impliedlv rejects claims that
molesters can be cured and also serves to substantially se^rcsate them» . . * 
from children, this legislative action is a realistic and necessary first
step in solving this difficult problem.

Imprisoned pedophiles who are still clearly dangerous must be re­
leased at the end of their prison terms, even under California’s new 
statutes. One of the original basic goals of sexual psychopath statutes 
was that molesters would remain segregated from children while dan­
gerous. This goal is equally valid today. Either indeterminate sentenc­
ing or extension;, of prison tprms for continually dangerous pedophiles 
is an appropriate alternative to releasing them to be amidst children.117 
Although it is now apparent that mental health professionals arc un-

117. Although opponents ol' lengthy incarceration ol dangerous individuals inevitably 
invoke (he Constitutional prohibition against preventive detention ol individuals based on 
their "status." Cf. Robinson v. Californ ia. 370 U.S. 6h0 ( 19611. tlus argument should not 
applv to an olfender whose dangerousncss has been demonstrated hv his crim inal acts and 
his mental condition, who has not become less dangerous w ith the passage o f time and to 
whom reasonable rehabilitative opportunities have been alfordcd. Otherwise, all indeterm i­
nate sentencing (which conditions release on lack o f dangerousness) and. perhaps habitual 
crim inal statutes (which base lengthy eonrinement on dangerousncss rather than seriousness 
of the instant olfenset. would be unconstitutional and any parole o f non-dangerous prisoners 
while continuing to confine dangerous prisoners m ight violate Constitutional guarantees o f 
equal protection.
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monal guarantees of

able to accurately predict dangerousness by means not availab le 
outside o f the ir profession, no specialized know ledge is required to 
make this type o f de te rm ina tion .118 The conclusion that the best pre­
d ic to r o f future behavior is past behavior, a lthough sometimes elevated 
to the level o f a “ c lin ica l maxim .” 1 ”  is s im p ly good common sense. 
Predicting dangerousness based on proven facts (p r io r dangerous ac tiv ­
ity ) is more like ly to be reliable than pred ic ting nondangcrousness 
based on subjective speculation wh ich is a llowed to outweigh the facts. 

As one noted psychia tris t adm its:
When the facts o f the ptesent and previous sexual olfenses are 
known. it hardly requires a psychiatrist to determine that the accused 
is an habitual sex offender. When the actual facts are not fu lly 
kno-.vn, the psychiatrist, despite all o f his clinical acumen, can sel­
dom make a precise determination.1:0

Increased pub lic awareness o f the ch ild molesta tion prob lem w ill 
inexorably lead to re la tive ly greater reporting o f this often hidden 
crime. As the dimensions o f the prob lem become increasing ly apparent 
throughout the United States, the need fo r an effective approach which 
recognizes the lim ita tions o f psychiatry' w ill become more pressing. 
The most realistic approach combines extensive treatment o f victim s, 
'ong-term incarceration o f offenders who present a risk o f continued 
v ic tim iza tion o f ch ild ren , and research in to the vaguely understood 
psychodynam ics o f pedoph iln . Restra in t o f the molester is not pun i­
tive; it provides necessary pro tection o f ch ild ren . W h ile common hu ­
m anity m ight ju s tif ia b ly evoke concern fo r the we ll-be ing o f even the 
most despised elements o f society, common sense should compel the 
realization that a system wh ich allows the freedom o f men who prey on 
children is not on ly ineffective but also is m ora lly indefensible.

118. No one familiar with the criminal justice system could rationally argue that most 
decisions made by police ollicers. prosecutors, probation officers and judges which relate to 
offender incarceration arc not greatly inlluenced by an assessment ol the offender's daneer- 
ousness. Police officers and prosecutors, sanctioned by legislation {see. e.g., (.’ a l .  P e n a l 
Cook <j 99b eh scq.) target "career crimin " for apprehension conviction jnd  lengths sen­
tencing without plea-bargaining on the giuund that certa1 wpes of criminals w ill continue 
to be more danaerous than others. Probation ollicers recommend and judges impose more 
lenethv sentences on those criminals svho are considered dangerous, exempting less dancer- 
ous violators Irom mis stern treatment. Parole oflictals are sim ilarly primarily motivated b> 
their assessment ol’ the dancerousness ot prisoners w-hen making release decisions.

119. Statement of Alan Stone. President of the I979-S0 American PsVch-atric Associa­
tion. in Comment. Estelle v. Smith and Psychiatric Testimony: Sew /.units on PredictingJ’u- 
ture Danqerowness. J3 B a y lo r  L . R lv ,  1015, 1027 (1981).

120. D iam ond, hut Psychiatric View, in PSYCHIATRIC AsphCTS o f 'C r im in m lo c v  90. 46 
(1968).
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TREATMENT PH ILO SO PH Y  OF T H E  CSATP ■  C hap te r  3 19

Treatment Premises 
Regarding the Incestuous 
Family
From the w o rk in g p rin c ip le s o f hum an is tic 

psycholog}- tested by firs thand experience w ith 
incestuous fam ilies , the fo llo w in g m a jo r 
premises rega rd ing the in te rpe rsona l dynam ics 
o f the fam ilies were deve loped and are 
.fundam en ta l to the trea tm en t approach .

1. The family is irweri as an organic system. 
Family members assume behavior patterns to 
maintain system balance (family homeostasis).

2. A distorted family homeostasis is evidenced by 
psychological and /o r physiological symptoms 
in family members.

3. Incestuous behavior is one o f the many 
symptoms o f a dysfunctional family.

4. The marital relationship is a key factor in 
family organic balance and development.

5. Parent-child incestuous behavior is not likely 
to occur when parents enjoy mutually 
beneficial relations.

6. High self-concepts in the mates is a 
prerequisite fo r a healthy marital relationship.

7. High self-concepts in the parents help to 
engender high self-concepts in the children.

8. Individuals with high self-concepts are not apt 
to engage others in hostile, aggressive 
behavior. In particular, they do not underm ine 
the self-concept o f their mates or their 
children through incestuous behavior.

9. Conversely, individuals with low self-concepts 
are usually angry, disillusioned, and feel they 
have little to lose. They arc primed fo r 
behavior that is destructive to others ar. i 
themselves.

10. When such individuals are punished in the 
depersonalized manner o f institu tions, the low 
self-concept/high destruciivc-energy syndrome 
is reinforced. Even when punishment serves to 
frustrate one type o f hostile conduct, the 
destructive energy is diverted to Ar-.othcr 
outlet o r turned inward.

11. Pi jductive case management o f the molested 
child and her family includes therapeutic 
procedures that alleviate the emotional 
stresses o f the experience and the resulting 
punitive action o f the community and that 
enhance the processes o f self-awareness and 
self-management, as well as fce.ings o f family 
un it’, and growth.

/ h T T £
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C H I L D  MOLESTERS WHO V OLUNTEERED  TO P A R T I C IP A T E  I I I  A C L I N I C A L  
RESEARCH PROJECT WERE EVALUATED AS TO T H E  PRESENCE CP OTHER  P A R A P H IL IA  
(SEXUAL D E V IA T IO N S )  AND THE  FREQUENCY O F  T H E I R  VARIOUS D E V IA N T  SEXUAL 
ACTS .  RESULTS IN D I C A T E  A TREMENDOUS OVERLAP ACROSS C H I L D  M OLESTATION  
D IA G N OSES  (OFFEN DER S  TARGETED MALE OR FEMALE C H I L D R E N ,  W IT H IN  OR O U T S I I  
O F  T H E I R  F A M I L I E S )  AND ACROSS N O N - C H IL D  MOLESTATION D IA G N O S E S ,  E S P E C IA 1  
RAPE AND E X H IB IT I O N IS M , '  T H E S E  F I N D I N G S  SUGGEST THAT C L I N I C I A N S  SHOULD 
DO A VERY THOROUGH ASSESSMENT OF  A L L  C H I L D  MOLESTERS TO I D E N T I F Y  O THER  
TYPES O F  U N D ISC LOS ED  MOLESTATION AND P A R A P H IL IA S .  RESULTS  FROM T H E  
M OLESTER'S  REPORTS OF  COMPLETED PARAPH I L I A C  ACTS IN D I C A T E D  T H E  FREQUENC 
O F  C H I L D  MOLESTATION TO B E  MUCH H I G H E R  THAN SUGGESTED IN T H E  L I T E R A T U R E  
E S P E C IA L L Y  IN  CASES WHERE T H E  TARGET WAS A MALE C H I L D  O U T S I D E  O F  T H E  
FAMILY :

TARGET MEDIAN MEAN

FEMALE C H I L D ,  NON INCEST

i

. 1 , 7 2 A .9
MALE C H I L D ,  NON IN C E S T COc

n 2 7 8 , 7
FEMALE C H I L D , ’ IN C ES T 3 . 5 83 .  A
MALE CHILD' ,  IN C ES T 2 , 3  . 5 1 , 3

T H E S E  R E S U L lS  SUGGEST THAT GREATER E F F O R T S  NEED TO BE MADE T O  T R E A T  
C H I L D  MOLESTERS TO PREVENT T H E I R  H IG H  RATES OF  M O LESTA T ION .
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METHOD

CONSECUTIVE REFERRALS TO THE CHILD MOLESTER TREATMENT PROGRAMS A' 

THE HEW YORK STATE PSYCHIATRIC INSTITUTE AND THE MEMPHIS MENTAL HEAl! 

INSTITUTE WERE EVALUATED BY CLINICIANS EXPERIENCED IN THE ASSESS®)'! 

TREATMENT OF PARAPHILIAS. SUBJECTS WERE 13-76 YEARS OLD, NON-PSYCHC 

AND ABLE TO GIVE INFORMED CONSENT. EACH WAS INFORMED OF THE EXTREME 

CONFIDENTIALITY OF THEIR RECORDS AND PROTECTION OF THEIR DATA BY A 

CERTIFICATE OF CONFIDENTIALITY FROM THE U.S. GOVERNMENT.

DETAILED HISTORIES WERE OBTAINED OF PARAPH ILIAC BEHAVIOR DURING 

VARIOUS STAGES OF THE MOLESTER'S LIFE. ADDITIONAL EVIDENCE OF 

PARAPH ILIAC DIAGNOSIS.WAS OBTAINED FROM PAPER AND PENCIL TESTS AND 

ERECTION MEASUREMENT, IRRESPECTIVE OF THE DEGREE OF EVIDENCE SUPPOR 

A PARAPHILIAC DIAGNOSIS, THE DIAGNOSIS WAS ONLY MADE IF THE SUBJECT 

ADMITTED TO THE PARAPHILIA. WHEN THE REPORTED FREQUENCY OF BEHAVIOR
I r

INCLUDED A RANGE OF INCIDENTS, THE LOWEST FREQUENCY OF PARAPHILIAC 

BEHAVIOR IN THAT RANGE WAS USED.



0 RESULTS

TABLE 1 SHOWS THE SPECIFIC CHILD MOLESTATION DIAGNOSIS AND THE 

OTHER CATEGORIES OF PARAPHI LIAC DIAGNOSES ALSO HELD BY THESE SUBJECTS, 

’ THERE IS OBVIOUSLY A TREMENDOUS OVERLAP ACROSS CHILD MOLESTATION 

DIAGNOSES; SUBJECTS MOLESTED BOTH FEMALE AND MALE CHILDREN, WITHIN OR 

OUTSIDE OF THEIR FAMILIES. CHILD MOLESTERS ARE NOT SIMPLY INTERESTED 

IN ONE CATEGORY OF PARAPHILIA.

TABLE 2 SHOWS THE FREQUENCIES OF VARIOUS PARAPH ILIAC ACTS 

COMMITTED BY THE FOUR MAJOR CATEGORIES OF CHILD MOLESTERS, THERE IS 

CONSIDERABLE VARIABILITY IN THE NUMBERS OF SEX CRIMES COMMITTED, BUT 

r TT IS OBVIOUS THAT THE HOMOSEXUAL PEDOPHILE (WHOSE TARGETS ARE YOUNG 

BOYS OUTSIDE OF THE FAMILY) HAS OFFENDED AT THE HIGHEST FREQUENCY,

IF CHILD MOLESTATION IS TO EE PREVENTED, TREATMENT NEEDS TO FOCUS 

PRIMARILY ON THE HOMOSEXUAL PEDOPHILE.

a
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U.S. Department o f Justice

Bureau of Justice Statistics

Sentencing Practices 
in 13 States

By Herbert Koppel 
Statistician, BJS

The sentencing of a convicted offender 
is a key event in the complex process 
by which criminals in the United States 
are brought to justice. The judge is 
acting for society in determining 
whether or not the offender v/ill go to 
pr'non and, i f  so, for how long. This 
ro art will examine the sentencing of 
convicted felons in several States with 
respect to whether or not they are sent 
to prison and the lengths of their sen­
tences.

State law and policies

Every S tate has its own set o f laws 
and practices for sentencing criminals, 
and the differences among them are 
substantial. An earlier brief overview  
of sentencing practices, Setting Prison 
Terms (Bureau of Justice Statistics 
Bulletin, NCJ-76218, August 1983), 
presents much useful descriptive infor­
mation, as does a recent report by the 
New fork  S tate Division o f Criminal 
Justice Services. However, it requires 
more than 200 pages to describe the 
basic features of the sentencing laws in 
each State.

In addition to the different laws 
that govern sentencing, there are d if­
ferences in how specific offenses are 
del ,.ed and classified by the crim inal 
code in each State.

In some States, the law specifies a 
rather wide range of sentence lengths 
for each crim e; the judge has broad dis­
cretion in selecting a sentence from

\  fundamental issue in the admin­
istration of jusvice concerns the 
type and length o f sentences given 
to convicted offenders. In this 
Special Report, the Bureau o f Jus­
tice Statistics reports findings 
from a survey o f selected States.

Among key findings are the fol­
lowing: despite the wide diversity 
among Stutes in their sentencing 
systems, there appears to be a 
reasonable consistency in the end 
results produced; incarceration 
is much more likely for serious 
crimes against the person than for 
property crimes or drug crimes; 
the likelihood of incarceration 
increases markedly with increasing 
severity of the offense and 
increasing seriousness o f the of­
fender's criminal history; and rates 
of incarceration and sentence 
lengths appear comparable from 
State to State for sim ilar crimes 
committed by persons with similar 
criminal records, when differences
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among sentencing systems are taken 
into account. In most cases, these 
data were obtained from criminal 
justice Statistical Analysis Centers 
in the States. Such centers have 
been established with support from 
the Bureau of Justice Statistics in 40 
States, the District of Columbia. 
Puerto Rico, and the Virgin Islands.
In addition to providing data to BJS, 
their functions are the gathering, 
analysis, and dissemination of statis­
tical information pertaining to crime 
and criminal justice in their States 
for the benefit of decisionmakers, 
criminal justice practitioners, and 
the public.

The Bureau of Justice Statistics 
will continue to report on sentencing 
practices in the States as further 
changes occur and will attem pt to 
expand the data base to include all 
States.

Steven R. Schlesinger
Director

within that range. In other States, the 
judge's discretion is lim ited by law to a 
relatively narrow range of sentence 
lengths.

The judge usually is empowered to 
decide whether or not an offender will 
be sent to prison at a ll; he can suspend 
a prison sentence, impose a sentence of 
probation or a fine or, in some cases, 
select an alternative to incarceration 
such as requiring the offender to make

restitution or to perform community 
service. This discretionary power, 
however, is far from absolute; as o f 
January 1983, 48 States and the Dis­
tr ic t o f Columbia had enacted laws 
mandating a prison sentence for certain 
serious offenses or under certain aggra­
vating circumstances. Examples in­
clude use o f a firearm in com mitting a 
felony, certain violations o f drug laws, 
and a history of prior felony convictions.



The judge's sentence is not the only 
fuctor that determines the length of an 
offender's stay in prison. The parole 
board often has considerable discre­
tionary power in deciding when a 
prisoner will be released. In some 
States, the board can release a prisoner 
at any time a fte r incarceration. In at 
ieast nine States, parole board discre­
tion has been abolished completely.
Most parole boards have discretionary 
authority that falls between these 
lim its. In addition, 47 States, the 
District of Columbia, and the Federal 
system have provisions that enable an 
inmate to earn "go^J time"; that is, a 
reduction in the length of the prison 
stay through good behavior or parti­
cipation in certain programs.

Sentencing system s

Differences among sentencing sys­
tems are so great that any comparison 
of sentence lengths among States is 
nearly meaningless unless the senten­
cing systems are taken into account. In 
some States, sentences may be rela­
tively short, but v/ith a high probability 
that all or nearly a ll o f the sentence 
actually will be served. In other States, 
the sentences may be very long, but 
most offenders will be released a fter 
serving only a fraction of the sentence 
imposed by the courts.

There has not been complete consis­
tency in defining the various types of 
sentencing systems that are used by the 
States. The following definitions have 
been adapted from those developed by 
the New York State Division of C rim i­
nal Justice Services.'1

Indeterm inate sentencing. In
jurisdictions that use indeterminate 
sentencing, the court sets upper and 
lower bounds on the time to be served. 
The lower bound may be explicit or 
im plicit. The actual release date (and 
therefore the time actually served) is 
determined subsequently by parole 
authorities.

With minimum/maximum indeterminate 
sentencing, the court specifies both 
minimum and maximum prison terms, 
but the parole board determines the 
actual release date within those 
lim its. The States vary as to whether 
"good time" may be deducted from the 
minimum, the maximum, or both.

With fixed indeterminate sentencing, 
only a single prison term is specified by 
the court, but it is treated as a maxi­
mum for which an associated minimum 
automatically is implied. The implied 
minimum might be zero for all senten­
ces, one year for all sentences, or a 
fixed proportion of the maximum.

Determ inate sentencing. The court 
specifies a fixed term o f incarceration

which must be served in full (less any 
"good time" earned in prison). There is 
no discretionary parole release.

Mandatory sentencing. The court is 
required to impose an incarcerative  
sentence, often o f specified length, for 
certuin crimes or certain categories of 
offenders. There is no option of proba­
tion, suspended sentence, or immediate 
parole elig ibility.

Presum ptive sentencing. The judge's 
discretion is constrained by a sentence 
length that is set by law for each 
offense or class of offense. This 
sentence must be imposed in all unex­
ceptional cases. When there are 
mitigating or aggravating circum­
stances, hov/ever, the judge is allowed 
to shorten or lengthen the sentence 
•within specified boundaries, usually 
with written justification being 
required.

In recent years, a number of States 
have reformed their sentencing sys­
tems, most often changing from inde­
terminate sentencing to a determinate 
system in which presumptive or manda­
tory provisions are included and parole 
discretion is elim inated or drastically 
curtailed.

The judge's role

Individual judges d iffe r in the 
rationales, attitudes, and beliefs that 
affec t their sentencing decisions. A 
survey in Delaware asked judges of the 
Superior Court to assign priorities to 
five possible rationales for sentencing 
decisions: rehabilitation; deterrence of 
the offender from further crim inality  
through fear o f punishment; deterrence 
of others; retribution; and incapucita- 
tion (protection o f the public while the 
offender is incarcerated). The survey 
found "on absence o f a common philoso­
phy or rationale for punishment" among 
the judges and concluded that "the dis­
persion of action and opinion in the 
judiciary is as diverse as would be found 
iri the general population."

It may be that, in at least some 
instances, the judge making a senten­
cing decision takes into account the 
possibility o f early release through 
parole and the accumulation of "good 
time." As an illustration, the Delaware 
survey states that a judge would hove 
to impose a sentence of 19 years to be 
sure that the person would remain in­
carcerated for at least 5 years. A 
striking example occurred recently in 
Maryland. A man who had murdered 
three people and wounded several 
others at his former place o f employ­
ment was convicted on 75 charges and 
sentenced to 3 consecutive life  terms 
plus 1,080 years.

Several States have instituted or are 
considering the use o f sentencing guide­
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lines. Such guidelines are aimed at 
improving the consistency and rational­
ity of sentencing by basing sentencing 
decisions upon offense severity, the 
offender's crim inal record, prevailing 
sentencing patterns, or some combina­
tion of these factors. The guidelines 
may be advisory, or they may be pre­
scriptive and presumptive, requiring the 
judge to explain sentences outside the 
specified ranges. ■

Incarceration rates

When a convicted person is sen­
tenced, the most fundamental decision 
is whether or not he or she will be 
incarcerated. The judge usually is free 
to make this decision but, in many 
States, incarceration is mandatory for 
certain serious offenses or for persons 
with prior felony convictions. Also, the 
judge may be required to provide writ­
ten justification for any departure from 
presumptive guidelines.

Not every sentence to incarceration 
involves a substantial term of confine­
ment in a State prison. In some States, 
a very short term may be imposed, 
which may be served in a county ja il or 
Stute prison, in cases where the 
offender does not have a significant 
criminal record and where the offense 
was not especially serious or significant 
m itigating factors were involved. Such 
short sentences often are combined 
with other sanctions such as fines, res­
titution, performance of community 
service, or participation in drug or 
alcohol treatm ent programs. Several 
States make use of split sentences, 
which consist of a short prison term to 
be followed by an extensive period of 
supervised probation. Some sentences 
provide for part-tim e incarceration; 
typically, the person is released during 
the day to work at an outside job, but 
spends nights and weekends in confine­
ment. In most of the data that follow, 
a sentence is considered incarcerative 
if  it involves any amount of confine­
ment.

Specific  offenses. Table 1 shows the 
incarceration rates (percentage of con­
victions that resulted in sentences of 
incarceration) for certain categories of 
offenses in six States.

Because of the different ways that 
offenses are defined by statute in the 
variohs States and the d ifferent for­
mats in which the States provided their 
data, and because of the different ways 
individual statutory offenses had to be 
combined to fit generic crime cate­
gories, the comparability of this 
infoimation is somewhat lim ited. In 
particular, where d ifferent States show 
significantly d ifferent incarceration 
rates for the same crime category, this 
may be caused by differences in the 
specific offenses that were included in2



Table 1. Incarceration rates fo r specific crime categories

Iowa" New York Oklahoma Pennsylvania Washington Wyoming
1980-83 1982 1978-82 1981 1971-82 1981 -84

Number Percent Number Percent Number Percent Number Percent Number Percent Number Percent
o f con­ incar­ o f con­ Incar­ o f con­ incar­ of con­ incar­ of con­ incar­ o f con­ incar­

Crime type victions cerated victions cerated victions cerated victions cerated victions cerated victions cerated

AU felonies 2,125 39.3%b 22,75** 44.5% • • 37,147 35.0%b 78,036 20.3% • •

Serious violent crimes0 161 74.5 7,380 67.7 7,472 57.3% 4,507 59.7 14,854 38.3d 427 56.7%
Crim inal homicide® 22 86.4 893 90.6 599 78.1 484 73.3 1,834 52.8 72 88.9
Rape 28 92.9 224 97.8 618 71.0 198 77.3 4,530 27,2d 86 68.6
Robbery 38 100.0 5,290 67.4 2,506 79.2 2,010 73.4 3,464 56.1 111 57.7
Aggravated assault 73 50.7 973 41.5 3,749 37.2 1,815 39.1 5,026 30.8 158 34.8

Serious property crimes^ 849 31.2 6,585 36.2 19,822 36.5 9,131 43.9 40,506 19.3 1,309 35.0
Burglarv 351 35.5 5,124 38.8 9.16S 43.6 3,165 61.3 • * 731 37.4
Lurceny 382 25.4 1,235 24.8 7,895 25.1 5,393 33.7. • • 381 28.1
Auto the ft 98 33.7 g S 2,379 46.9 447 11.6h * • 152 42.1
Arson 18 36.8 226 40.7 380 37.6 126 53.2 • • 45 31.1

Drug crimes 148 29.7 3,168 38.9 6,982 33.9 3,606 26.9 13,911 12.1 253 43.9

• Data not avuilablc. c Crim inal homicide rape, robbery, and ^ Burglary, larceny, auto the ft, and arson.
® Three counties. . aggravated assault. ° Aulo thefts in New York are included with
Includes certa in misdemeanors which would Includes other sex crimes In addition to rape. . larceny.
be classified as felonies in many other Includes murder and non-negligent v.an- Due to sta tu tory chunges, many auto thefts in
states. stuughter. Pennsylvania are included with larceny.

the category rather than by differences 
in sentencing policy.

For example, drug offenses may 
range from smoking marijuana to the 
large-scale distribution of heroin.
In the case of robbery, most States de­
fine several separate statutory offenses 
of d ifferent oegrees o f severity, de­
pending upon such considerations as 
whether a weapon was used and the 
extent of injury to the victim . Incar­
ceration is more likely (and sentence 
lengths are greuter) for the more 
serious statutory offenses within a 
given category. When data for the 
various statutory offenses are aggre­
gated, the combined incarceration rate 
for the entire category con be affected  
significantly Lv which statutory offen­
ses are includeJ and their relative prev­
alence.

Despite these lim itations, ta‘ ;e 1 
shows quite cleurly that incarceration 
is much more likely for serious crimes 
against the person than for property or 
drug crimes.

Offense severity and criminal record.
It is useful to examine incarceration 
rates in terms oi offense severity and 
the offender's crim inal record, instead 
of relying upon definitions of specific 
offenses that are d ifficu lt to reconcile 
among the d ifferent States. In several 
States, the law groups offenses info 
classes o f d ifferent severity, and in 
some cases the statutes define cate­
gories o f offenders in terms of their 
prior criminal records. Where surh 
legal categories do not exist, 
researchers have devised sim ilar cate­
gories for use in their investigations.

The data in table 2 arc presented 
separately for each State because of 
the d ifferent ways that offenders and 
offenses have been grouped into cate­

gories. These data show the percent of 
convictions that resulted in incarcera­
tive sentences.

Table 2 shows that, in virtually all 
coses, the likelihood o f incarceration 
increases markedly with increasing 
severity o f the offense and increasing 
seriousness of the offender's crim inal 
history.

For the data from Illinois, New 
York, and Connecticut, the felony 
classes are defined by statute and are 
listed in decreasing order o f severity. 
For Minnesota, the three tabulated 
severity categories ore condensed from 
the ten levels o f severity defined by the 
State's sentencing guidelines. For 
North Carolina and Maryland, offenses 
have been classified by the nature of 
the crime (violent crimes, property 
crimes, drug crimes, etc.), and these 
categories are listed in what is 
generally perceived to be the order of 
decreasing severity.

All o f the offender classifications in 
table 2 are based on the number and 
seriousness of the person's previous 
convictions. The classifications in New 
York are defined by statute. Minne­
sota's sentencing guidelines define 
seven levels o f criminal history scores; 
these have been condensed into the 
three levels used in the tabulation. The 
offender classifications were defined by 
researchers for Connecticut and by the 
sentencing guidelines advisory board for 
Maryland.

Effects of guidelines and changes 
in sentencing laws. The Minnesota 
guidelines were designed to embody 
retribution as the primary purpose of 
sentencing. Because of this, they 
place more emphasis upon the serious­
ness o f the current offense and less 
upon the offender's crim inal history

than usually had been the case in the 
past. The data in table 2 show that this 
objective was achieved. For example, 
in the case o f the most severe offenses 
being committed by those with the 
least serious criminal histories, the 
incarceration rate increased from 
47.4% to 79.0%. For those with moder­
ately serious criminal histories who 
were convicted o f the least severe 
offenses, the incarceration rate  
dropped from 38.4% to 9.6%.

The preguidelines data for Maryland 
were not used because of the small 
sample size (339 cases) and because no 
significant difference in incarceration 
rates had been observed between cor­
responding portions o f the preguidelines 
and postguidelines samples. This simi­
larity  is not surprising, since tne 
guidelines that were tested in Maryland 
were intended to reduce unwarranted 
variations in sentencing rather than to 
bring about a change in the aims or 
philosophy of sentencing.

In North Carolina ttable 2) incar­
ceration rates increased for all types of 
felonies (except "morals" offenses) 
afte r determinate sentencing was insti­
tuted. This is somewhat surprising 
because the new legislation did not 
affect the judge's power to decide 
whether or not a convicted person 
wojld be incarcerated. It has been 
co ijectu-ed that the judges may have 
been influenced by the legislation in 
interpreting the specified prison terms 
as a tacit recommendation by the legis­
lature for incarceration, or that the 
increased incarceration rates were 
merely the continuation of a previous 
trend toward more frequent use of 
imprisonment.

Arrest offense vs. charged offense 
vs. conviction offense. The data for 
Connecticut (table 2) include some



misdemeanor convictions that resulted 
from plea bargaining where the original 
charge had been a felony. Plea bar­
gaining, with respect to the charge and 
the sentence, is prevalent in many 
jurisdictions. The aggregate data from 
Connecticut for 1976-77 and 1979-80 
cover 2,756 convicted persons. Only 92 
were tried; the other 2,664, or 96.7%, 
were convicted as the result o f guilty 
pleas. For the Maryland postguidelines 
sample o f 2,928 convicted persons, 
74.9% were convicted through guilty 
pleas.

Plea bargaining is not the only 
reason that the level o f the offense 
may be reduced between arrest and 
conviction. Often the formal charge 
filed by the prosecutor is for a lesser 
offense than the one for which the 
police had made thr> arrest. The police 
need only show "prooable cause" when 
making an arrest; the prosecutor must 
be prepared to prove guilt "beyond a 
reasonable doubt."

Table 3 shows data from Oregon 
coverimj persons who were arrested in
1979. These data provide informa­
tion on the relationship oetween 
incarceration rates and whether or not 
the conviction offense was the same as 
the arrest offense. These data also 
include the percentage of convicted 
persons who were sentenced to any 
incarceration and the percentage who 
were sentenced to at least 1 year. 
Incarceration rates were higher, for 
both violent crimes and property 
crimes, when the arrest offense and the 
i anviction offense were the same.

Sentence lengths

Average (mean) sentence lengths for 
various offenses and groups of offenses 
are shown in tables 4, 5, and 6. The 
three tables cover, respectively, 
minimum/maxiinum indeterminate sen­
tences, fixed indeterminate sentences, 
and determinate sentences. As noted 
e. rlie r, extreme caution must be used 
in making comparisons among the dif­
fer nt States because o f differences in 
the statutory definitions of offenses 
and n the ways individual offenses have 
been aggregated. In general, the tables 
sho'‘ that the longest sentences are 
imp' sed for serious crimes against the 
per on.

Data for Illinois are shown for 
n mimum/maximum indeterminate stn- 
; ences (table 4) and for determinate 
ientences (table 6) during the years 
1978-82. Determinate sentencing was 
in itiated near the beginning of that 
period, but persons whose offenses we re 
committed when the indeterminate 
sentencing laws were in effect were 
subject to punishment under those 
laws. The average lengths of deter-

Tablc 2. Percent o f convictions resulting in incarceration 
fo r selected States hosed on offense 
and crim inal history classifications

Illinois, 1979-81

Offense class®
Number of 
convictions

I’ ercent

A ll felonies 76,787 .9.3%

M (murder) 1,092 99.9**
X 6,713 100.0
1 1,748 57.11
2 26,591 37.7
3 31,547 26.5
4 9,096 '•i.o

lly statute, there are six classes o f felony 
offenses that are based on the severity of 
the offense; they are presented in order o f 
decreasing seriousness. In general, a pa rti­
cular class cun include property and violent 
crimes. ' he class o f a particu la r offense 
depends upon factors such as injury or loss 
to Ihe v ic tim , weapons use, etc.

Does not include 51 death sentences.

New York, 1982

Felony class*1

Youthful
Number Percent 
o f con- inenr- 
vietions cerated

Repeat All offenders
Offender classification

First offender ~_______________
Number Percent Number Percent Number Pet cent
o f con- incar- o f eon- incar- o f con- incar-
victions cerated victions cerated victions cerated

A ll felonies 2,722 7.5% 16,987 42.2% 2,578 99.1% 22,287 44.5%

A 2 50.0 439 95.7 25 100.0 466 95.7
11 165 23.0 2,116 94.1 371 99.7 2,652 90.5
C 587 14.3 2,780 77.2 507 99.4 3,874 70.6
D 1,341 5.0 6,686 29.7 937 99.4 8,964 33.3

1 E 627 2.2 4,966 12.7 738 98.3 6,331 21.6

a Includes persons classified as second 
felony offenders, persistent felony 
offenders, second violent felony o f­
fenders, and persistent violent felony 
offenders.
By statute, there are five classes 
o f felony offenses based on severity

o f the offense; they are presented in order 
o f decreasing seriousness. Violent and 
property offenses appear in a ll classes.
The class o f a particu la r offense depends 
upon factors such as injury or loss to the 
v ic tim , weapons use, etc.

Connecticut, 1979-80 (statewide sample)

N' nc
Crim inal history3
Moderate Serious A ll offenders

Number Percent Number Percent Number Percent Number Percent

Felony class**
o f con­
victions

incar­
cerated

o f con­
victions

incar­
cerated

o f con­
victions

incar­
cerated

o f con­
victions

Incar­
cerated

A ll felonies 377 45.1% 303 58.1% 327 77.8% 1,007 59.6%
A 1 100.0 2 100.0 3 100.0 6 100.0
B 111 53.2 92 69.6 108 87.0 311 69.8
C 78 48.7 58 62.1 69 79.7 205 62.9
1) 95 49.5 104 61.5 95 76.8 294 62.6
Misdemeanor** 92 27.2 47 21.3 52 55.8 191 33.5

Based on number and seriousness o f 
previous convictions.
By statute, there are four classes o f 
felony offenses based on severity of 
the offense; they are presented in 
order o f decreasing seriousness, in 
general, a particu la r class can Include

properly and violent crimes. The class o f 
a particu lar offense depends upon factors 
such as injury or loss to the v ic tim , weapons 
use, etc.
Misdemeanor convictions resulting from plea 
bargaining where original charge was a felony.

minate sentences tend to fall between 
the average minimum and maximum 
lengths of corresponding indeterminate 
sentences. This is to be expected, since 
the la tte r represented only upper and 
lower bounds on the time that the con­
victed persons would serve.

There is a noticeable exception in 
the case of serious violent crimes as a 
group. For indeterminate sentences, 
the average minimum and maximum 
sentences were 131 months and 277 
months; the average determinate sen­
tence was only 102 months. This may 
be because the crimes in this group for 
w vlch extremely long sentences are 
imposed, crim inal homicides, take long­
est to process in the courts. A large 
percentage of such cases go to tria l 
rather than being settled through guilty 
pleas, and it often takes considerable 
time to prepare and conduct the

trials. As a result, a large number of 
homicide sentences were for offenses 
that dated back to the era of indeter­
minate sentencing, while sentencing 
had not yet occurred for many homi­
cides committed a fte r determinate 
sentencing was instituted. The tables 
show that, for serious violent crimes as 
a group, 25% o f the indeterminate sen­
tences were for criminal homicide, in 
contrast to only 16% of the deter­
minate sentences. This may account 
for the disproporti'nately long 
minimum/maximum indeterminate sen­
tences.

Data for North Carolina show sen­
tence lengths for fixed indeterminate 
sentencing in 1979 (table 5) and for 
determinate sentencing in 1981-82 
a fte r the enactment of the State's "Fair 
Sentencing Act" (table 6). The deter­
minate sentences are shorter; this is

4



Table 2. (Continued)

Minnesota, 1978 and 1980-81

Offense
severity*

________ Crim inal history score*______ _
None/Low Moderate High

Number Percent Number Percent
o f con- incur- o f con- incar-
victions cerated victions cerated

Number 
of con­
victions

Percent
incar­
cerated

A ll offenders 
Number Percent 
o f con- incnr- 
vietions cerated

Before the introduction o f presumptive sentencing guidelines

A ll felonies 3,326 9.9% 732 16.2% 307 70.5% 4,365 20.2%
Low severity 1,872 4.7 385 38.4 162 62.2 2,420 13.9
Moderate severity 1,210 10.S 273 46.7 109 73.1 1,592 21.0
High severity 214 47.4 73 85.5 36 100.0 353 60.6

A fte r the introduction o f presumptive sentencing guidelines

A ll felonies 4,031 6.5% 1,018 24.3% 451 70.7% 5,500 15.0%
Low severity 2,122 0.6 478 9.6 222 50.4 2,822 6.0
Moderate severity 1,680 4.0 443 24.4 186 88.2 2,309 14.7
High severity 229 79.0 97 95.9 43 100.0 369 85.9

Note: Under Minnesota law, both before ur.d 
since introduction o f sentencing guidelines, 
a convicted person may have to spend up to a 
year in ja il or workhouse as a condition o f n 
stayed felony sentence. Incarceration rates

shown above do not include such confinement.
* The sentencing guidelines in Minnesota use 7 
levels o f criin innl history scores and 19 levels 
or offense severity, which have been condensed 
in to 3 levels each for this table.

North Carolina, 1979 and 1981-82 (statewide sample)

Before Fair Sentencing A c t* 
Number o f Percent 

Offense class convictions incarcerated

A fte r Fair Sentencing Act* 
Number o f Percent
convictions incarcerated

A ll felonies 9,752 54 7% 3,034 62.8%

Class 1 (violent felonies) 2,231 79.5 666 84.5
Class 2 (felonious larceny, 
breaking or entering, receiving
stolen goods, etc.) 4,481 5E 2 1,452 f.5.3
Clnss 3 (fruud, forgery,
embezzlement, etc.) 1,061 39.1 336 44.6
Class 4 (drug felonies) 1,642 30.9 515 39.0
Class 5 ("morals" felonies) 117 71.8 25 68.0
Class 6 (other felonies) 220 35.9 40 60.0

Nortli Carolina's "Fa ir Sentencing Act" institu ted determ inate sentencing in July 1981.

Mnrylano, 1981-82 (entire post guidelines sample)

_________________ Prior criminal record
None Minor Modera te Major A ll offenders

No. o f Percent No. o f Percent No. o f Percent No. o f Percent No. o f Percent

1
Type o f 
ofiense

convic­
tions

Incar­
cerated

convic­
tions

incar­
cerated

convic­
tions

incar­
cerated

convic­
tions

incar­
cerated

convic­
tions

incar­
cerated

1 Total 1,311 39.7% 973 65.2% 443 84.6% 201 89.1%. 2,928 58.3%

Person 551 55.9 334 76.6 160 91.3 70 87.1 1,115 69.1
Property 419 35.4 410 68.9 219 83.1 104 91.3 1,212 61.0
Drug 311 17.0 199 37.7 64 73.4 27 85.2 601 32.9

consistent because the earlier indeter­
minate sentences represented only an 
upper bound on the amount o f time that 
would be spent in prison.

Offense severity and criminal record.
As wo"ld be expected, average sen­
tence lengths are longest for the most 
severe offenses und lu." those offenders 
with the most serious prior criminal 
records. This is illustrated by the data 
for Illinois and New York in tables 7 
and 8. The offense classes in both 
States and the offender classifications 
in New York are defined by statute.

Conclusions

While the most prominent charac­
teristic of the sentencing systems used 
by the States is their wide diversity, 
there appears to be a reasonable consis­
tency in the end results produced. The

highest rates o f imprisonment and the 
longest sentences accrue to those who 
have been convicted of the most severe 
crimes and to those whose prior crim i­
nal histories are most serious. Rates of 
incarceration und sentence lengths are 
comparable from Stcte to State for 
sim ilar crimes committed by persons 
with sim ilar criminal records, when 
differences among the sentencing sys­
tems are taken into account with 
regard to the meaning o f the sentence 
in determining how long the offender 
actually w ill be imprisoned.

Many States have made fundamental 
changes in their sentencing systems in 
recent years, and this trend appears to 
be accelerating. No fewer than 5 of 
the 13 States that provided data for 
this report instituted comprehensive 
changes in their sentencing laws im ­
mediately before, during, or since the

periods covered by the data. Connect­
icut, Illinois, North Carolina, and 
Washington went from indeterminate to 
determinate sentencing, and Minnesota 
instituted the use of presumptive 
sentencing guidelines. At least two 
other States, Maryland and New York, 
are evaluating the use o f sentencing 
guidelines. The changes from indeter­
minate to determinate sentencing and 
the introduction of guidelines appear tc 
signal the intention of the States to 
make punishment more certain, more 
consistent, and more in keeping with 
their perceptions o f the basic purposes 
of imprisonment.

Sources o f data

Descriptions o f the sentencing 
systems in the States that provided 
data for this report and characteristics 
of the data are critically  important to 
the interpretation of the numerical 
information in this report. It is 
imperative that no attem pt be made to 
interpret the numbers or to make com­
parisons between States without 
horoughly considering this informa­

tion. D ifferent sentencing systems lead 
to sentence lengths that have widely 
different practical meanings. For 
example, a person sentenced to 10 
years in California will serve all or 
nearly all of the 10 years; in Iowa or 
Maryland, there is a possibility of 
release a fte r serving only a fraction of 
a similar 10-year sentence. In addition, 
there are substantial differences in how 
offenses are defined and classified in 
different States, as well as significant 
differences in the ways that the duta 
from the States have been collected 
and aggregated.

California. The judge imposes a 
determinate term based on presumptive 
sentence lengths that are set by legis­
lation. Three presumptive sentence 
lengths are specified for each class of 
offense; the middle one must be im­
posed unless there are mitigating or 
aggravating circumstances. The sen­
tence must be served in full minus any 
"good time" reduction. There is no 
early parole release.

Data on "jntence lengths for 
number o f offenses were obtainc turn 
two reports with the same title , 
Sentencing Practices under the 
Determinate Sentencing Law, by the 
California Board of Prison Terms. The 
data cover all persons in the State who 
entered prison from February 1979 
through January 1980 (report dated 
February 11, 1981) and during calendar 
year 1981 (report dated February 10, 
1983). Offenses such as murder, for 
which life  imprisonment or the death 
penalty can be imposed, are not in­
cluded. (Some sentences for second 
degree murder are included in the 197-9 
data. The penalty for that offense was
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Table 3. Oregon: Incarceration rates fo r persons arrested in 1979

Incarceration rates for persons arrested fo r

Violent Crimes’1 Property crimes*1

Conviction type

Number 
o f con­
victions

Percent Percent 
o f con- incar- 
victions cerated

Number 
o f con­
victions

Percent 
o f con­
victions

Percent
incar­
cerated

A ll convictions 858 100.0% 2,815 100.0%

Percent o f all convictions 
resulting in:
Any incarceration sentence 
Incarceration sentence o f at 
least one year

62.5%

51.9

38.3%

22.2

Convictions where arrest offense and 
conviction offeree arc the same 323 37.6 1,650 58.6

Percent o f these convictions 
resulting in:
Any incarceration sentence 
Incarceration sentence o f at 
least one year

73.4%

69.7

40.5%

27.2

Convictions where arrest offense and 
conviction offense are d iftc rcn t 535 62.4 1,165 41.4

Percent o f these convictions 
resulting in:
Any incarceration sentence 
Incarceration sentence o f at 
least one year

55.9%

41.1

35.0%

15.2

a Crim inal homicide, rape, robbery, and 
aggravated assault.

b Burglary, larceny, auto the ft, and arson.

changed in November 1978; these data 
are for persons whose offenses were 
committed before that date, but who 
entered prison in 1979.)

Connecticut. The data used in this 
report cover sentences that were im­
posed during years when the State used 
minimum/maximum indeterm inate sen­
tencing with wide judicial discretion.

Subsequently, in July 1981, legis­
lation was enacted to require the 
imposition of a determ inate prison 
term. The judge selects the sentence 
length within wide lim its defined by 
statute for each class o f offense.
Parole has been abolished; the entire 
term , less "good time," must be served.

Data were provided by the Connect­
icut Statistical Analysis Center in a 
report entitled Sentencing Patterns in 
Connecticut. The data cover samples 
of 1,749 persons who were convicted in
1976-77 and 1,011 who were convicted 
in 1979-80. Each jurisdiction in the 
State was sampled randomly: in some

Table 4. Minimum/maximuin indeterminate sentences, average (mean) sentence length in months

Type o f felonies

Connecticut,”
1976-77 and 1979-80 Illinois, 1978- 82b New York, 1982

Number 
o f incar- 
ccru tivc 
sentences

Number 
o f inenr- 

M ini- cerative M ini­
mum sentences mum

Maxi­
mum

Number 
o f incar­
cerative 
sentences

Mini­
mum

Maxi­
mum

Number o f 
maximum 
life  im­
prisonment 
sentences

A ll felonies • • 4,429 80 mos. 173 mos. 9,930 40 mo3. 79 mos. 495

Serious violent crimes0 • * 2,229 131 277 4,999 S3 99 359
Crim inal homicide® 22 91 mos. 564 346 743 809 130 156 304
Itapc • » 125 154 356 219 67 156 10
llobbery 337 42 1,292 55 108 3,567 38 91 44
Aggravated assault 125 24 248 29 79 404 28 69 1

Serious property crimes0 » • » • • 2,388 25 59 8
Burglary 175 24 1,057 21 60 1,990 25 61 8
Larceny 246 23 370 16 40 306 18 42
Auto theft • • ♦ • ♦ r f f
Arson • ♦ ♦ * • 92 29 81

Drug crimes 213 22 • • • 1,233 26 56 117

Pennsylve- ,r<S 1981 Wyoming, 1981-84
Number o f Number o f Number o f

Number maximum Number minimum maximum
o f incar­ life im - o f incar­ life im­ ,lfe im ­
cerative M ini- Maxi- prisonment cerative Mini­ Maxi­ prisonment prisonment
sentences mum mum sentences" sentences mum mum sentences sentences

AU felonies 13,004 14 mos. 39 mos. 121 • • • • »

Serious violent crimes0 2,813 25 70 121 242 69 mos. 112 mos. 24 31
Crim inal homicide 476 42 112 121 64 146 195 23 30
nape 153 53 136 59 70 127 I 1
Robbery 1,475 24 68 64 56 99
Aggravated assault 709 *.3 40 55 29 61

Serious property crimes0 4,008 13 38 458 25 55
Burglary 1,940 19 52 273 28 58
Larceny 1,815 7 25 107 21 47
Auto theft 186 7 26* 64 22 54
Arson 67 17 51 14 29 01

Dr tg crimes 969 9 26 111 19 43

Note: ' Ife sentences not included in 0 Crim inal homicide, rape, robbery, and as felonies in many other States.
computing mean maximum and mean mini­ aggravated assault. "  In Pennsylvania, a life  sentence has
mum sent: nee lengths. Includes murder and non-negligent no associated minimum term . Release
* Data no available. manslaughter. requires commutation by the Governor.
a Maximu n-sentence and life-sentence data ® Burglary, larceny, auto the ft, and arson. Because o f sta tu to ry changes, many auto
not aval able for Connecticut; "crim inal * New York's auto the ft included with larceny. the fts in Pennsylvania are included with
homicide" data are for manslaughter only. 8 Pennsylvania data include certa in larceny.

“  Illinois life-sentence data not available. misdemeanors that would be classified
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Tabic S. Pucci indeterminate sentences, 
average (mean) sentence length in months

Crime type

North Carolina,
1979 Statewide sample Oklahoma 1978-82
Number 
of incar­
cerative 
sentences

Sentence
length
(months)

Number 
of incar- 
corutive 
sentences

Sentence
length
(months)

Number 
of life 
sentences

Number 
of death 
sentences

Serious violent crimes® • • 4,367 123 mos. 179 24
Murder 160 552 mos. 291 168 ISO 24
Manslaughter 117 164 177 81
Rape t • 143 168 6
Itobbery 661 221 2,017 157 12
Aggravated assault 176 63 1,439 57 II

Serious property crimes0 • ■ 7,591 46 5
Burglary 1,166 66 4,201 53 2
Larceny 413 S2 2,077 31
Auto theft « • 1,163 49 2
Arsnc, • • 150 55 1

Drug crimes 178 55 2,405 39

Note: Life sentences not Included In b North Carolina data are for second degree
computing mean sentence lengths. murder only. Oklahoma data Include
• Data not available. accessory to murder as well as first and
8 Murder, manslaughter, rape, robbery, and second degree murder.

aggravated assault. Burglary, larceny, auto theft, and arson.

cases, small jurisdictions were over­
sampled. Connecticut low defines four 
categories o f felonies, Class A through 
Class D, in decreasing order o f serious­
ness. Most o f the data are presented in 
terms o f these classes, although infor­
mation on sentence length is available 
for certain specific crimes. Some 
misdemeanor convictions appear in tne 
data; these result from plea bargaining 
when the in itia l charge was a felony.

Illinois. The judge sets a determinate 
term based upon a sentence range pre­
scribed by legislation for each class of 
offense. There is no early release on 
parole, but "good time" can be earned.

Incarceration rates for persons con­
victed of felonies in 1979-81, obtained 
from the Adm inistrative O ffice of the 
Illinois Courts, were provided by the 
Illinois Statistical Analysis Center. 
Because o f differences in reporting by 
individual counties, these data are a 
mix of charge-based and offender-based 
information. That is, where a person 
was convicted on more than one churge, 
in some instances the data include each 
charge separately, while in other in­
stances the person is represented only 
once in the data. Sentence lengths are 
derived from a report, Statistical 
Presentation 1982, published by the 
Illinois Department o f Corrections in 
April 1983. These data are charge- 
based; each sentence is included sepa­
rately where a person was sentenced on 
more than one charge. The data cover 
sentences that were imposed from 1978 
through 1982. During those years, 
there was a transition from 
minimum/maximum indeterminate sen­
tencing to determinate sentencing, and 
the report shows sentence lengths for 
both types o f sentences. (The deter­
minate sentencing law took e ffect in 
February 1978. Because a convicted 
person is subject to the penalties that 
were in e ffec t when the crime was 
committed, however, a number of 
sentences in the 1978-82 period were 
imposed under the old indeterminate 
sentencing laws.)

Illinois law defines six categories of 
felony offenses. They are, in order of 
decreasing seriousr Class M (mur­
der), Class X , and .asses 1 through 4. 
Although for some specific offenses 
there is information on average sen­
tence lengths, in most cases the data 
are broken down by class o f felony.

Iowa. A prison sentence, when 
imposed, is autom atically for a fixed 
indeterminate term prescribed by sta­
tute for each class o f offense. The 
actual release date is determined by 
the parole board, but the prison stay 
cannot exceed the statutory sentence 
length.

Dutu wore furnished by the Iowa 
Statistical Analysis Center and cover 
incarceration rates for persons con­
victed in three counties in 1981-83. 
These counties contain slightly less 
than 10% of the State's population. 
"Aggravated misdemeanors" are in­
cluded as well as felonies; such 
misdemeanors in Iowa are punishable by 
incarceration for up to 2 years and 
would be classified as felonies in most 
other States.

Maryland. For each offense, on upper 
lim it to the sentence length is pre­
scribed by statute. The judge imposes a 
fixed indeterminate sentence that may 
not exceed that lim it. For some of­
fenses the statute also prescribes a 
lower lim it, and the imposed sentence 
may not be less than that amount. 
Release prior to expiration of the 
sentence can take place through action

of the parole commission, commutation 
of the sentence by tl.o Governor, or 
court order.

Data were provided in a report by 
the Maryland Statistical Analysis 
Center. The data cover four juris­
dictions in which sentencing guidelines 
have been tested since June 1981. The 
four jurisdictions (Harford, Montgom­
ery, and Prince George's counties and 
Baltimore C ity) account for 60% o f the 
reported serious crimes in the State and 
68% of the commitments to prison.
The preguidelines sample consists of 
339 cases that were selected randomly 
from those cases that had sentencing 
dates within an 8 month period in 1980- 
81, and for which (a) there had been a 
conviction on only one count und (b) a 
presentence investigation (PSI) report 
had been prepared. The postguidelines 
data set consists of the 2,928 single-

Table 6. Determinate sentences, average (mean) sentence length in months

North Carolina,
California, Illinois, 1981-82
1979 and 1981 1978 •82 Statewide sample

Number Number Number
of incar- Sentence of incar­ Sentence of incar­ Sentence
cera tlve length cerative length cerative length
sentences (months) sentences (months) sentences (months)

Serious violent crimes8 8,981 59 mos. 14,641 102 mos. • *

Murder*1 180 91 820 332 165 453 mos.
Attempted murder 107 130 767 161 * ft
Manslaughter 730 GO 701 61 144 82
Robbery 5,418 56 8,919 89 544 135
Aggravated assault 1,730 48 2,253 40 114 38

Serious property crimes0 • • • » • •
Burglary 5,973 31 10,494 47 1,352 4Y
Larceny 1,228 27 6,458 33 350 38
Auto theft 976 26 * • * *

Drug crimes 1,646 36 * « 157 40

Note: Data cn life sentences not available. Includes only second degree murder for
• Data not available. California (1979 only) and for North Carolina.

Murder, attempted murder, manslaughter, c Burglary, larceny, auto theft and arson.
rape, robbery, and aggravated assault.
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Table 7. New York: Average (mean) sentence lengths in months, 
by class of felony and offender classification, 1982

Offender classification
Youthful8 First offender

Number of
Number Number maximum
or incar- Mini- Maxi- of menr- Vim- Maxi­ life im­
ceratlve mum mum corutive mum mum prisonment

Felony class0 sentences IrnonthsI (months) sentences (months) (months! sentences

All 203 14 mos. 43 mos. 7,171 40 mos. 82 mos. 390
A 1 12 36 420 182 87 390
n as It 44 1,991 <9 128
c 84 14 43 2,145 29 79
i) 66 13 41 1,985 19 51
E 14 14 43 630 15 40

Offender classification
ltei>entc All offenders

Number of Number of
Number maximum Number maximum
of incur- Mini- Mnxl- life im- of Inciir- Mini­ Maxi­ life Im­
cernllve mum mum prlsonment cerntive mum mum prisonment
sentences (months) (months) sentences sentences (months (months) sentences

All 2,556 42 mos. 76 mos. 105 9,930 40 mos 79 mos. 495
A 25 243 108 24 446 184 86 414
n 370 91 177 47 2,399 55 133 47
c 504 51 97 19 2,733 33 81 19
i> 931 29 58 14 2,982 22 53 14
E 726 19 38 1 1,370 17 39 1

Note: Life sentences not included in seriousness. Violent and property offenses
computing mean sentence lengths. appear In all classes, The class of a
8 Persons classified as youthful offenders particular offense depends upon factors

generally are sentenced as though the such as injury or loss lo the victim,
offense hod been o Class E felony, weapons use, etc.
regardless of the actual offense. Includes persons classified as second felony
Ily statute, there are five clnsses of felony offenders, persistent felony offenders,
offenses based on severity of the offense; second violent felony offenders, ant
they are presented in order of decreasing persistent violent felony offenders.

count cases (1,760 with PSI's and 1,168 
without) for which conviction and sen­
tencing took place from June 1981 
through April 1982.

The data provide information on in­
carceration rates for certain categories 
o f offenses and offenders. Data from 
the preguidelines sample have not been 
used in this report because of the small 
sample siae and the restriction of the 
sample to cases with PSl's.

Minnesota. The judge sets a determ i­
nate prison term based on sentencing 
guidelines that took effect in May
1980. The guidelines use information 
about the seriousness of the offense and 
the offender's criminal history to indi­
cate whether the offender should be in­
carcerated and, i f  so, the presumptive 
range o f sentence lengths. These 
ranges are quite narrow. I f  the judge 
departs from the guidelines, written  
justification must be presented. Parole 
release has been abolished, but the 
prison stay can be shortened through 
"good time." When the offender enters 
prison, a prescribed amount o f "good 
time" i: credited that can be reduced or 
elim inated as the result o f unsatis­
factory behavior while incarcerated.

The sentencing guidelines were de­
signed to reflect retribution or "just

deserts" os the primary aim of senten­
cing. Other objectives were uniformity  
in sentencing and avoiding an increase 
in prison population. The guidelines 
currently measure criminal history in 
terms o f the number o f prior felony 
convictions, but they are being revised 
to take into account the severity of 
these prior offenses.

Data were taken from a report that 
investigates thebnpact o f the senten­
cing guidelines. The data show 
incarceration rates, in terms of the 
offender's criminal history and the 
seriousness of the offense, for a pre­
guidelines group of 4,369 persons and a 
postguidelines group o f 5,500 persons. 
The preguidel'nes group includes all 
persons who were convicted o f felonies 
from July 1977 through Jure 1978; the 
data are based on a sampling of approx­
im ately 50% o f that group. The 
postguidelines group consists of all 
persons convicted under the guidelines, 
from tneir inception in Mav 1980 until 
the fall of 1981.

New York. For most felonies, the judge 
imposes a minimum/maximum indeter­
minate sentence within lim its that are 
specified by statute for each class and 
type of offense. The minimum term  
must be at least 1 year and not more 
than one-third o f the maximum term.

The minimum for repeat offenders is 
generally half o f the maximum term. 
The offender can be considered for 
parole a fte r serving the minimum term .

New York defines five basic classes 
of felonies, Class A through Class E, in 
decreasing order of seriousness. Clas­
ses D through E are subdivided into 
violent and nonviolent felonies with 
different statutory sentence ranges.
For a number o f relatively serious of­
fenses, imprisonment is mandatory, 
especially when the offender has a prior 
record o f felony convictions.

Under New York law, there are d if­
ferent sentencing provisions for each of 
six categories o f offenders. For a first 
offender, no special provisions apply; 
sentencing is governed only by the 
offense. A "youthful offender" is 
subject to relatively mild sentencing 
provisions under certain circumstan­
ces. Generally a youthful offender is 
sentenced as though the offense had 
been a Class E felony, regardless of the 
actual offense. The other four categor­
ies cover persons with prior felony 
convictions (second felony offender, 
persistent felony offender second 
violent felony offender, , rsistent 
violent felony offender) and are subject 
to much harsher penalties.

The data io. Mew York were pro­
vided by the New York Statistical 
Analysis Center and cover 22,287 
felony convictions in calendar year 
1982 that resulted from 1982 felony 
indictments. This is a subset of all 
29,330 felony convictions in 1982, and 
could be biased by underrepresentation 
of cases with long processing times.
The data include incarceration rates 
und sentence lengths broken down by 
offense, class o f felony, and offender 
category. The unit o f count is the 
i >dicted defendant; i f  there were sever­
al indictments of the same person, they 
are included separately in the data.

North Carolina. North Carolinu used 
indeterminate sentencing until July
1981. The judge imposed a maximum 
sentence that could not exceed an up­
per lim it prescribed by statute for each 
offense. In many cases, a minimum 
sentence also was imposed. There was 
wide parole discretion and generous 
provision for earning "good time" cred­
it . In most cases, an inmate became 
eligible for parole a fte r serving either 
the imposed minimum sentence or a 
fifth  o f the statutory upper lim it, 
whichever was less.

Determinate sentencing was insti­
tuted by legislation that took e ffec t on 
July I ,  1981. A presumptive sentence 
length is provided by statute for each 
offense. The court must impose a fixed 
determinate sentence of that length un-
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less there are significant mitigating or 
aggravating circumstances. "Good 
time" credit can be accumulated but, 
until July 1 984, there was no discre­
tionary parole except for certain  
youthful offenders. Discretionary 
parole release was partially reinstated 
on July 1, 1984. Certain offenders 
considered to be good risks can be 
released into rigidly supervised commu­
nity programs a fte r serving at leust 
half of their sentences.

A report evaluating the change to 
determ inate sentencing provided data 
on incarceration rates and sentence 
lengths for a number o f offenses, based 
on statewide samples o f several thou­
sand persons each in 1979 and in 1981- 
82, before and a fte r the determinate 
sentencing legislation became effec­
tive.

Oklahoma. The judge imposes a fixed 
indeterminate sentence that is the 
maximum amount o f time for which the 
offender can be imprisoned. The sen­
tence may not exceed an upper limit 
that is stipulated by statute Tor each 
offense. The actual date of release k 
determined by the parole board, which 
can release the offender at any time 
before the expiration of the imposed 
sentence. The in itia l parole hearing 
must take place before a third o f the 
imposed sentence has been served.

Data covering each year from 1978 
through 1982 were provided by the 
Oklahoma Statistical Analysis Center. 
The data include information on incar­
ceration rates and sentence lengths for 
specific offenses. The offenses are 
those for which charges were filed 
originally; changes due to plea bar­
gaining are not reflected in the data. A 
case-based system is used; that is, each 
charge is covered separately in the 
data, and so a person sentenced on 
more than one charge will account for 
several data entries.

Oregon. The judge imposes a fixed 
indeterminate sentence that may not 
exceed the maximum prescribed by sta­
tute for each class o f offense. The 
sentence is the maximum duration of 
imprisonment. The parole board sets 
the actual release date, using guidelines 
that it has developed.

A report by the Oregon Statistical 
Analysis Center provided information 
on incarceration rates in 1979 for 
certain categories o f offenses, broken 
down by whether or not the most seri­
ous conviction offense was the same as 
the most serious offense for which the 
person had been arrested.

Pennsylvania. The judge imposes a 
minimum/maximum indeterminate sen­
tence. For sentences with a maximum

Table 8. Illinois; average (mean) sentence length in months.
by class o f felony, 1978-82

Minimum/maximum indeterminate sentences Determ. ale sentences
Number Number
o f Incar- o f incar­ Sentence

Felon.8 ceru livc Minimum Maximum cerative 'ength
class sentences (months) (months) sentences (months)

A ll felonies 4,429 80 mos. 173 mos. 41,317 67 mos.
M (murder) 347 495 1,047 B20 332
X 1,111 100 194 8,227 132
I 141 65 156 1,816 83
2 1,721 22 62 15,682 48
3 983 23 55 12,750 34
4 124 1G 39 2,022 24

Note: Data on life  sentences not available. particu la r class can include property and
9 By sta tu te , there are six classes o f felony violent crimes. The class o f a particu lar
offenses that are based on the severity o f the effense depent,.. upon factors such us Injury or
offense; they are presented in order o f loss to the vic tim , weapons use, etc.
decreasing seriousness. In general, a

of 2 years or more, the parole board 
determines the actual date of release, 
but lelease cannot occur before the 
expiration of the minimum sentence. 
Offenders generally are released a l the 
expiration of the minimum term. When 
the maximum term is less than 2 years, 
release by court order may take place 
prior to the expiration o f the minimum 
term.

The Pennsylvania Statistical Analy­
sis Center provided data in a tabulation 
entitled Pennsylvania Judicial Senten­
cing Practices, 1978-1981. Information 
is given on incarceration tor specific 
offenses. The data to  1981 are used 
in this report; these data are more 
complete and are estimated to be more 
reliable than the data for earlier years.

In addition to felonies, some offen­
ses are included that are classified as 
misdemeanors under Pennsylvania law, 
but are punishable by more than 1 year 
in prison and would be considered 
felonies in many other States.

The data do not include those eases 
in which Accelerated Rehabilitative  
Disposition (ARD) was used. This is a 
type of probation that can be imposed 
by the court without a formal finding of 
guilt. It usually is used with non­
violent first offenders. I f  this option 
were not available, most ARD cases 
probablv would have resulted in convic­
tions with no incarceration.

Washington. During the period covered 
by the data in this report, Washington 
used fixed indeterminate sentencing. 
The law defined three classes of felo­
nies, each with a prescribed upper lim it 
on sentence length. Where a prison 
sentence was imposed, it was for a 
fixed indeterminate term equal to the 
statutory maximum. The paroling 
authority determined the actual sen­
tence length and the release date. The 
only restriction was that period of 
imprisonment could not exceed the 
statutory maximum sentence length.

A determinate sentencing law was 
enacted in July 1984. It provides for 
judicial consideration of the specific 
offense characteristics and the of­
fender's prior record .in selecting a 
determinate sentence from within a 
narrow statutory range.

The Washington Statistical Analysis 
Center provided data covering incar­
ceration rates for certain offenses in 
1971-82.

Wyoming. The judge sets a mini­
mum/maximum indeterminate sentence 
within limits fixed by statute for each 
offense. The parole board establishes 
the actual release date from within the 
range of the sentence.

Data were furnished by the Wyo­
ming Statistical Analysis Center, 
covering persons sentenced from 
January 1, 1981, through June 30,
1984. The data are offender-based; 
each convicted person is represented 
once in the data. Where a person was 
convicted on several charges, the data 
cover the most serious charge. The 
data were taken from two independent 
information systems, one covering 
probation and the other imprisonment. 
As a result, any oerson receiving a 
sentence other than probation or 
imprisonment is not covered by the 
data. Since other types of sentences 
are rarely used in Wyoming, these 
omissions are not believed to be signi­
ficant.

Bureau of Justice Statistics 
Special Reports are prepared prin­
cipally by BJS s ta ff and edited by 
Jeffrey L. Sedgwick, deputy direc­
tor for data analysis. Marilyn 
Marbrook, publications unit chief, 
administers their publication, 
assisted by M illie J. Baldea and 
Joyce M. Stanford. This report 
was written by Herbert Koppel.

October 1984, NCJ-95399
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Presumptive and mandatory
sentencing impact______________________
On January 1. 198(La comprehensive revision of sions of presumptive sentencing. thereby having a
Alaska's Criminal O jfie hcr-]nir rffWrivr T h ^Toup syhsranrial efferr gp fh>» g'?'1* n{ rhe.enrrerri^pfll 
most important features of the new code were: jn n u ln tin n ,

— T h e  criminal code was completely revised and 
a new sentencing schem e was adopted to ac­
company the substantive revisions.

— All crimes, with the exception of murder and 
kidnapping, were classified on the basis of their 
seriousness as Class A, B, or C  felonies or Class 
A or B misdemeanors. Uniform penalty provi­
sions apply to the five classes of crimes.

— T h e  sentencing provisions left judicial discre­
tion intact in the sentencing of misdemeanants 
and m ost first-time felony offenders. Judicial 
discretion, however, was substantially restricted 
by the specification of presumptive sentences 
for repeat felons.

$ tnce  j98Q?several sign ifican t^aagas have been 
made to the revised Criminal Code. T hey inrlnHp-

— T h e  States drug laws were completely revised 
and classified according to the uniform penal­
ty provisions of the Criminal Code.

— Sexual Assault 1 was reclassified as an 
Unclassified feiony.

— T h e  new offense of Sexual Abuse of a Minor I 
was classified as an Unclassified felony.

— Class A felonies were made subject to the 
presumptive sentencing provisions.

In order to evaluate the impact of these changes on 
Alaska’s correctional system, a preliminary and ten­
tative study was conducted by the D epartm ent of

N ln v > » m h e r < 0 7 0

prisoner oonulation during Nqyrpihpr 1QK4 |n an at- 
tempt to determine whether a signifir t ^ o f ,
persons was being convicted for spec ,es and
whether these were crimes falling u; eprovi-

Overuiew of findings

•  Felons sentenced under the presumptive 
sentencing provisions of the revised Criminal 
C ode for A, B, or C  felonies are serving 29 per­
cent more man-years than those sentenced 
non-presumptivcly.

•  Felons sentenced presumptively to serve time 
for unclassified crimes will serve 39 percent 
m ore man-years than those sentenced 
non-presumptively.

•  T h e  additional 496 man-years to be served by 
those ineligible for an early release program con­
verts into 181,040 man-days to serve. At the cur­
rent $84.72 per day cost of supervision in an in­
stitution, the total cost will be $15,3 37,700.

•  T h e  estim ated costs to construct b :ds to hold 
prisoners for the extended period of „:mc is 
$40,734,000.

0 A full and careful study of the impact of 
presumptive and mandatory sentencing should 
be com pleted by an objective, competitively 
selected study team funded under contract to 
the D epartm ent of Corrections. T h e  results of 
the study should then be reported to the 
legislature.

T h e  data leading to these findings are presented in 
the following tables.

1979 versus 1980 prisoner populations
i

T h e  following table presents a comparison of the 
prisoner population immediately preceding the im­
plementation of the Revised Criminal Code with the 
prisoner population on Novem ber 7, 1984, five 
years after the implementation.
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Comparison of sentenced prisoner 
populations, most serious offense committed 

November 1979 versus November 1984

N o v e m b e r  1979 N o v e m b e r  1984 D iffe ren c e
O ffense # % # %

Attempt ro commit felony 14 3 15 1 + 1
M urder I 26 5 80 6 + 54
Murder II 22 4 61 4 + 39
Manslaughter 33 6 42 3 + 9
Negligent homicide 6 1 5 • -  1
Assault 47 8 132 10 + 85
Kidnapping 9 2 27 2 + 18
Sexual assault 45 8 276 20 +231
Robbery 60 11 119 9 + 59
Coercion 1 • + 1
T heft 34 6 51 4 + 17
Issuing bad checks 1 • 2 • + 1
Fraud 3 • 2 • -  1
Burglary 58 10 117 + 59
Arson . 4 1 7 1 + 3
Criminal mischief 6 1 7 1 +  1
Forgery 10 2 14 1 + 4
Bribery 1 • + 1
Escape 5 1 22 + 17
Interfere official proceedings 1 • +
Terroristic threatening 1 • +
Misconduct weapons 7 1 +  7
Prom ote prostitution 1 1 • +  1
Drugs — possession and sale 24 4 67 5 +  43
Probation 62 11 105 7 + 43
Parole 14 3 18 1 + 4
M isdemeanors, other 72 13 195 14 + 123

Totals 555 100% 1,376 100% + 821

* = Less than 1%.

T h e  categories showing the greatest increases in the 
number of prisoners are Sexual assault ( + 231), 
Assault (+  85), Robbery (+  59), M urder I (+  54), 
Drugs (+  43) and M urder II (+ 3 9 ). T h e  increases 
have occurred in the violent crime categories and 
are primarily Unclassified or A felonies.

Prisoners serving presumptive sentences

In order to identify prisoners serving presumptive 
sentences under the Revised Criminal Code, the 
sentence records for sentenced prisoners in­
carcerated on N ovem ber 7, 1984 were reviewed, 
and the length and type of sentence data was col­
lected and analyzed. T h e  following table presents 
the results of this analysis.
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Impact of presumptive sentencing 
on man-years to be served by crime class 

November 7,1984

Felons with 
presumptive 

sentences
Eligibility’ of 

early release program

Class

Total Total Difference in 
man-years man-years man-years 

to serve to serve to serve
Percent

Unclassified 12 114 82 + 32 + 39%
A Felony 202 1,472 1,143 +329 + 29%
B Fclonv 85 346 269 + 77 +  29%
C Felonv 69 278 220 + 58 + 27%
Total 368 2,210 1,714 + 496 + 2 9 %

T h e  total num ber of man-years to be served is 
calculated based upon the amount of actual jail time 
imposed less good time provisions. It was found that 
368 felons were sentenced presumptively un 'er the 
revised Criminal Code and that they had a total of 
2 ,210 man-years to serve.

T o  determ ine the impact of presumptive sentenc­
ing on the actual jail time to be served by these 368 
prisoners, calculations were made to ascertain the 
amount of jail time which would be served if they 
were eligible for an early release program after ser­
ving one-third of the sentences. T his is the criteria 
for Parole Board consideration of felons serving non­
presumptive sentences.

T h ese  calculations show that an estim ated 496 
fewer man-years would be served by the 368 
prisoners if an early release mechanism were 
available. Felons serving time under presumptive 
sentences are serving 27 to 39 percent more jail 
time than felons serving non-presumptive 
sentences.

Overview o f sentences being served 
on November 7,1984

T he average sentence being served for ali sentenced 
prisoners incarcerated in Alaska’s correctional in­
stitutions and the Federal Bureau of Prisons is 
presented in the following table. Within each crime 
category, the number of prisoners and the average

sentence being served is shown. T h e  data are also 
broken down to show the number of prisoners and 
the average sentence for those sentenced under the 
previous criminal code and those sentenced 
presumptively or non-presumptively under the 
revised Criminal Code.

More detailed charts showing sentences received by 
ear of sentencing are available unon rec

O l '
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Sentenced prisoners by 
most serious offense committed as of November 7, 1984 

Average sentence length

Non-presumptive Presumptive
sentence__________ sentence_________Old case__________

Average Average Average Total
O ffense # s e n te n c e # se n te n c e # sen ten c e #
Attem pt to commit
m isdemeanor 1 75D 1
Attem pt to commit felony 7 5Y 8 5Y 15
Solicit to commit crime 1 3Y 1
M urder I — Life and 50Y 30 2 17 49
M urder I 21 30Y 4 14Y 5 39Y 30
M urder II — Life and 50Y 4 4
M urder II 30 29Y 4 13Y 23 23Y 57
M anslaughter 24 7Y 12 7Y 7 17Y 43
Negligent homicide 5 4Y 5
Assault I 15 5Y 28 9Y 8 16Y 51
Assault II 23 3Y 12 6Y 35
Assault III 20 3Y 9 4Y 29
Assault IV 17 5M 1 3Y 18
Kidnapping — Life 2 2
Kidnapping 17 20Y 4 MY 4 28Y 25
Sexual assault I 96 10Y 88 11Y 15 17Y 199
Sexual assault II 18 4Y 2 4.5Y 2 20Y 22
Sexual assault III 1 6M 1
Sexual abuse of a minor y 4Y 10 6Y 47
Incest 4 2Y 4
Exploitation of minor 3 15Y 3
Robbery I 27 6Y 69 9Y 5 12Y 101
Robbery II 13 4Y 5 6Y 18
Coercion 1 1.5Y 1
T heft I 5 5Y 1 10Y 6
T heft II 20 3Y 18 4Y 38
T heft III 1 1Y 1 3Y 2
T heft IV 4 82D 4
T heft of service 1 6Y 1
Issuing bad checks 1 8Y 1 7Y 2
Fraud use of credit card 1 95D 1 3Y 2
Burglary I 33 3Y 32 5Y 1 15Y 66
Burglary II 26 2Y 25 4Y 51
Trespass III 1 1.5Y 1
Arson I 1 15Y 1 20Y 2
Arson II 4 3Y 1 12Y 5
Criminal mischief II 2 1.5Y 2 3Y 4
Criminal mischief III 2 3M- 1 2Y 3
Forgery I 2 7Y 2 1.5Y 4
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Sentenced prisoners by 
most serious offense committed as of November 7,1984 

Average sentence length

N o n -p re su m p tiv e
sen te n c e

P re s u m p tiv e
se n te n c e O ld  ca se

A v e ra g e A v e ra g e A v e rag e T o ta l
O ffen se # sen te n c e # se n te n c e # se n te n c e #

Forgery II 4 5Y 6 10Y 10
Bribery 1 3Y 1
Escape 1 2 5Y 1 10Y 3
Escape 11 5 4Y 13 7Y 1
Escape III 1 4Y 1
Prom oting contraband I 1 3Y 1 5Y 2
Prom oting contraband II 1 6Y 1
Interfere official
proceedings 1 5Y . 1
T erroristic threatening 1 2Y 1
Disorderly conduct 1 50D 1
M isconduct weapons I 2 11Y 5 12Y 7
M isconduct weapons II 2 6M 2
M isconduct weapons HI 1 1Y 1
Prostitution 1 50D 1
Prom ote prostitution I 1 4Y 1
Controlled substance I 16 4Y 16
Controlled substance II 3 6Y 4 7Y 7
Controlled substance III 25 3Y 9 5Y 34
Controlled substance IV 4 2Y 1 5Y 5
Controlled substance V 2 5M 2
Probation 105
Parole 18
DW I 108
Alcohol, other 5
C ther jurisdiction case 36
Drugs, other 1
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U.S. Department o f Justice 

Bureau of Justice Statistics

Felony Sentencing in 18 
Local Jurisdictions

One of the most se-. ious gaps in our 
knowledge of the criminal justice 
system in the United States is re li­
able multijurisdietional data cn the 
sentencing of mvicted felons.
The Bureau ol Justice Statistics 
began to f i l l  this informational 
need in 1984 with Sentencing t-rae- 
tices in 13 States, a report oil 
aggregate statewide data on felony 
sentencing. The current special 
report presents a wealth of addi­
tional data on felony sentencing in 
18 mostly urban jurisdictions, in­
cluding such major cities as Balti­
more, Denver, Los Angeles, Miami, 
Milwaukee, Minneapolis, New Or­
leans, and Phoenix.

By collecting case-specific data 
on the sentences imposed on more 
than 15,000 felony offenders in 
1983, this study was able to meas-

May 1985

ure the. use of d ifferent kinds and 
degrees of sanctions for seven ma­
jor felonies in a variety of large 
jurisdictions throughout the coun­
try. It  was also able to analyze 
the impact on sentencing patterns 
of such factors os crime severity, 
different types of sentencing sys­
tems, the number of conviction 
offenses, and the use of pleas vs. 
trials.

Special thanks are due to the 
National Association of Criminal 
Justice Planners, which conducted 
the research under a cooperative 
agreement with the Bureau of Jus­
tice Statistics, and to the many 
individuals in the 18 jurisdictions 
who assisted in the collection of 
the data.

Steven R. Schlesinger 
Director

This report presents sentencing out­
comes in the felony courts of 18 
predominantly urban jurisd ictic  
the offenses of homicide, rape 
aggravated assault, burglary, 
and drug trafficking.

An earlier Bureau of Justice SL 
tistics report described aggregate 
statewide data on sentencing prac­
tices.*' To examine sentencing out­
comes in more detail, this study 
collected and analyzed case-specific 
data on the sentences imposed in 1983 
on more than 15,000 felony offenders.

The 18 jurisdictions range in size 
from Lancaster County (Lincoln, Neb.) 
with u population of 192,884 to Los 
Angeles, C a lif., with a population of 
2,966,850. The average population is 
nearly 900,000, and the median popu­
lation is ubout 660,000. The juris­
dictions are located in 15 d ifferent 
States and are distributed across the 
major geographical regions of the 
country: three are in the northeast, 
seven in the south, five in the midwest, 
and three in the west. The study 
includes such major cities as Baltimore, 
Miami, Denver, Minneapolis, Los 
Angeles, Phoenix, Milwaukee, and New 
Orleans. No claim is made here, 
however, that the findings presented 
statistically represent sentencing 
patterns in all felony courts in the 
Nation or in all urban jurisdictions.

’ This study is drawn from a longer report, 
Sentencing Outcomes in 18 Felony Courts, 
NCJ-97690 (forthcoming).

2 Bureau of Justice Statistics Special Report, 
Sentencing Practices in 13 States, NCJ-95399, 
October 1984.

(See appendix table 1 for a list of the 
participating jurisdictions.)

Highlights

Principal findings from these 18 
counties include the following:

•  Forty-five percent of the sentences 
for the felonies studied were to State 
prison; 26% were to local ja il (with or 
without an additional probation sen­
tence); and 28% were to probation only.

•  Those convicted of homicide were 
most likely to be sentenced to prison 
(85%) and those convicted of drug

trafficking were least likely (23%).

•  Average prison sentences for each 
crime varied greatly among the juris­
dictions, but within each jurisdiction 
sentence lengths were ordered with  
great consistency.

•  The use of ja il in felony sentencing 
varied substantially among the partici­
pating jurisdictions, ranging from less 
than 1% of the sentences in Baltimore 
C ity to half of the sentences in Henne- 
oin County (Minneapolis).

•  The average prison term imposed in 
determinate sentencing jurisdictions



was 40% to 50% shorter than in juris­
dictions using indeterminate 
sentencing.

•  Nearly three-fourths (74%) o f the 
sentences to life imprisonment or death 
were for those convicted o f homicide; 
26% of a ll homicide sentences were to 
life  in prison or death.

•  For robbery and burglary, those con­
victed o f an attempted offense were 
less fikely to be sentenced to prison and 
received shorter average prison terms 
than those convicted of the completed 
offense.

•  The number of charges on which a 
person was convicted affected sen­
tencing outcomes. Forty percent of 
those convicted on a single charge 
received prison sentences, averaging 
5.3 years; in contrast, 69% o f those 
convicted on four or more charges 
received prison terms averaging 13.5 
years.

e About 1 in 9 of those convicted of 
multiple charges and sentenced to 
prison received consecutive rather than 
concurrent sentences. The average 
prison term imposed on those with 
consecutive sentences was 18.9 years; 
for those with concurrent sentences it 
was 8.9 years.

•  Nearly six times as many offenders 
were convicted on the highest original 
charge as on a lesser charge (85% vs. 
15%).

•  There were about five times as many 
convictions through guilty pleas as by 
tria l. About five-sixths (83%) o f all 
guilty pleas were to the highest original 
charge. Those pleading guilty were 
slightly less likely to be sentenced to 
prison (44%) than those found guilty at 
trial (51%). Those pleading guilty also 
received shorter average prison terms 
than those found guilty at trial for each 
of the crimes studied.

Overview o f  sentencing outcom es

While a felony sentence is some­
times thought o f as a term of 
incarceration in a State prison imposed 
by a judge on the convicted felon, sen­
tencing actually involves a broader 
range of outcomes. If  a defendant is 
convicted o f a felony, the judge must 
make up to three major sentencing de­
cisions. The first decision is whether to 
incarcerate. »i the decision is to incar­
cerate, the judge must decide whether 
the offender should be sent to a State 
facility (prison) or to a local facility  
(jail). Finally, the judge must deter­
mine the sentence length. Although 
judges have considerable flexibility  
in these decisions c‘.ate law may

1) mandate incarceration for certain 
crimes, 2) require that longer sentences 
(e.g., 1 year or more) be served in State 
prisons rather than local jails, and
3) set a minimum sentence length in 
certain cases.

Incarceration was the sentence in 
71% of a ll o f the felony convictions 
studied (26% to ja il and 45% to prison, 
figure 1). Nearly a ll of the remaining 
sentences (28%) were to probation 
only. Approximately 1% of convicted 
persons received a sentence other than 
that of incarceration or probation, 
normally a fine or restitution to the 
victim .

Persons convicted of a felony are 
usually v'ewed as a State responsibil­
ity . With 1 out o f 4 felony offenders 
sentenced to ja il, however, local cor­
rectional institutions play a prominent 
role in the incarceration o f convicted 
felons. (Persons sentenced to the jail 
should not be confused with others who 
are sentenced to a State fac ility  and 
are held in a local ja il until space 
becomes available at the State prison.)

Jail sentences can be imposed by 
the courts in several different ways. In 
some cases the offender receives a 
straight jail term , while in others port 
of the sentence is a jail term and part 
is probation: Straight jail terms con­
stituted 30% o f ja il sentences imposed; 
68% of the felons sentenced to ja il also 
received a probation sentence. In an­
other 2% o f the cases, the ja il sentence 
was to time served, i.e ., the sentence 
of incarceration was made to equal the 
amount of time the offender had al­
ready spent in pretrial detention.

Those sentenced to a straight ja il 
term received a longer average jail 
sentence, 12 months, than those sen­
tenced to ja il as part of a split 
sentence, in which cases the jail term  
averaged 7 months. Tue shorter term 
for felons serving a split sentence is 
offset by the period o f probation that

also must be served. The average 
probation term for those serving a 
split sentence was 3 years and 2 
months, I  month longer than the aver­
age for those sentenced to straight 
probation.

O ffense d ifferen ces

Overall, 45% o f the felony offenders 
received prit >n sentences. (Because 
nearly half o f the cases—48%—involved 
the property crimes o f burglary and 
larceny, the overall sentencing out­
comes are heavily influenced by the 
patterns found for these crimes.) The 
likelihood of a prison sentence was 
highest for those convicted o f homicide 
(85%), rape (69%), and robbery (65%); it 
was lowest fc hose convicted of drug 
trafficking (23 W and larceny (29%) (ta­
ble 1). For the purposes of this study, 
drug trafficking includes "possession 
with intent" to sell, manufacture or 
distribute. The relatively low percent­
age of drug offenders sentenced to 
prison ma ' be explained by the fact 
that the threshold weight for "posses­
sion with intent" generally involves 
ounces, not pounds. Consequently, 
many of the drug trafficking cases 
involve sm all-tim e dealers.

The use o f ja il varied across the 
different crime categories. Jail was 
not a common sanction for murder, 
rape, or robbery. It was a much more 
prevalent sanction for aggravated as­
sault, burglary, larceny, and especially 
for drug trafficking, with 41% of drug 
dealers sentenced to ja il. With larceny 
the use o f ja il is equally striking: for 
each convicted felon sent to prison, 
another is sent to ja il (29% and 32% 
respectively).

Straight probation was rarely used 
for the crimes o f homicide, rape, or 
robbery. It was a more frequently used 
sanction for aggravated assault, burgla­
ry, larceny, and drug trafficking.
Indeed, for larceny, where straight 
probation was imposed in 38% of the

A typical 100 sentences in felony court

26 jail (average length 
9 months

♦  71 illLdlCfctldllOII

45 prison (aver .angth
6 years, 10 months)

100 sen tences------ — ► 1 other*

E- 28 probation6 (average length
3 years, 1 month)

J* Other includes such sentences as restitution to the victim or a line 
6 Probation refers to probation only and does not include sentences to 

a split term of incarceration and probation
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Table 1. Distribution o f sentences, by type o f sentence and conviction offense

Conviction offense Prison
Jail
only

Jail and 
probation

Probation
only O ilier Tota l

Total 45% 8% 18% 28% 1% 100%
Violent
Homicide 85 1 5 9 — 100
Rape 69 2 10 18 1 100
Robbery 65 4 12 17 1 100
Aggravated assault 39 11 19 31 2 100

Property
Burglary 46 8 17 28 I 100
Larceny 29 15 17 38 2 100

Other
Drug tra ffick ing 23 6 35 35 2 100

Note; May not add to 100% because o f rounding. 
—  I.ess than 0.5%.

cases, it was the most frequently used 
sanction.

Sentence lengths

The average sentences imposed 
were longest for prison sentences and 
shortest f'-r jail sentences (table 2). 
Prison sentence length, like the propor­
tion of offenders sentenced to prison, 
was longest for the crimes o f homicide, 
rape, and robbery and shortest for lar­
ceny and drug trafficking.

Average jail terms for the d ifferent 
crime categories varied less than prison 
terms. Only those sentenced to jail for 
larceny and drug trafficking had aver­
age jail sentences shorter than the 
range o f 0.8 years to 1 year.

Average terms o f probation fell in 
the fairly narrow range o f 2.6 to 3.7 
years for all crime categories other 
than hornici 'e and rape. The length of 
the probation term, however, is only

Table 2. Average sentence length, 
by conviction offense

Average sentence length

Conviction
offense Prison Jail

Pro­
bation
only

Violent
Homicide 14.9 yrs. .9 yts 5.6 yes.
Rape 12.6 .8 5.4
Robbery 8.7 0 3."
Aggravated
assault 6.7 .8 3.4

Property
Burglary 4.6 .8 2.9
Larceny 3.3 .6 2.6

Other
Drug
tra ffick ing 4.2 .4 3.1

Note: Peisons receiving life  or death sen­
tences (less than 2% of all cases but 26% of 
a ll homicide cases) were excluded in the com­
putation o f the average prison terms. In for­
mation on persons receiving life  or death 
sentences is provided elsewhere in this 
report. Ja il column includes those sentenced 
to ja il and probation.

one consideration in viewing what is to 
be accomplished with probation.
Judges often impose conditions with 
probation such as restitution, drug and 
alcohol counseling, and community ser­
vice. The convicted felon's progress in 
meeting those conditions and keeping 
out of trouble are indicators of whether 
or not probation is succeeding. These 
considerations do not necessarily cor­
relate directly with time. This may 
explain why there is no strong pattern  
between the average duration of proba­
tion and the nature o f the offense.

Prison senten ces

Among the 18 jurisdictions studied,

there was substantial variation in the 
average prison sentences imposed for 
the seven felony crime categories (ta­
ble 3). Robbery, for example, varied 
from 3.8 years to 20.6; aggravated 
assault from 3.7 years to 14.4; and 
burglary from 2.2 years to 10.2, None­
theless, there was great consistency in 
how sentence lengths were ordered 
across crimes within each jurisdiction. 
In 15 o f the 18 jurisdictions rape 
sentences weii. .onger than robbery 
sentences; in 13, robbery sentences 
were longer than those for aggravated 
assault; in 14, aggravated assault 
sentences exceeded the average length 
o f burglary sentences; and in 17, the 
average sentence for burglary was 
greater than that for larceny.

The homicide data cannot reason­
ably be compared to that for other 
crimes since the sentence length calcu­
lations exclude sentences to life  in 
prison or to death, which constitute 
26% of all homicide sentences but no 
more than 2% of the sentences for any 
o f the other crime categories. In a few 
other cases sentence lengths for a par­
ticular crime that seem out o f step 
with others in the same jurisdiction— 
e.g., 3.5 years for rape in Jefferson 
County—may be attributable to a very 
small number of cases or to a dispro­
portionate number o f attempts rather 
than completed crimes.

Table 3. Average prison sentence IcngUi in years fo r each conviction offense, 
by jurisd ic tion

Average prison sentence length in years for:

Jurisdiction Homicide Rtipe Robbery

Aggra­
vated
asiault Burglary Lureeny

Drug
tra f­
ficking

Average fo r a!.' juris-
d ictio iE 14.9 12.6 8.7 6.7 4.6 4.3 4.2
Determ inate scntcnciiig 
jurisdictions
Hennepin County 10.0 5.8 4.1 3.7 2.2 2.1 1.5
Los Angeles 6.5 11.5 3.8 5.2 2.5 2.1 2.6
Riverside County 5.2 9.7 4.6 3.8 3.0 2.6 3.1
Kune County 9.3 8.6 5.8 4.0 4,2 2.2 5.4
Hcpvcr 7.6 11.8 7.1 5.7 4.8 4.7 4.5
Median 7.6 9.7 4.6 4.0 3.0 2.2 3.1

Indeterm inate sentencing 
jurisdictions
Maricopn County 11.2 7.6 7.4 5.3 3.9 3.1 5.4
Milwaukee County 12.7 8.3 7.6 9.1 4.0 3.3 3.6
Lancaster County 7.5 11.0 4.6 6.8 2.7 2.0 2.4
Davidson County 15.4 12.1 13.2 7.9 5.8 5.0 5.8
Philadelphia 14.7 11.9 8.4 5.3 5.8 3.9 5.7
Jefferson Parish 11.6 3.5 16.8 11.3 4.7 2.9 7.6
New Orleuns 15.4 18.4 9.8 9.3 4.7 2.6 5.0
Oklahoma County 13.7 21.3 13.5 10.0 6.2 4.1 4.9
Lucas County 22.5 18.2 20.6 11.4 10.2 4.2 9.2
Baltimore C ity 17.4 11.2 6.7 14.4 3.3 • m
Baltimore County 25.3 20.3 10.4 10.5 6.3 2.0 3.5
Dade County 28.7 26.2 15.6 4.3 5.9 3.3 6.4
Jefferson County 13.9 15.7 13.7 7.1 7.4 4.1 4.9
Median 14.7 12.1 10.4 9.1 5.8 3.3 5.0/5.4

Note: Persons receiving life  or death 
sentences (less than 2% o f a ll case but 26%

computing the average prison terms. 
•Sentencing data were not collected fo r thee

o f all homicide case) svere excluded in c r im e in Baltimore City.
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The differential use of jail

A rn th o r substantia l d if fe re n c e  in 
sen tenc ing  patterns am ong the 18 ju r is ­
d ic tio n s  was the use o f j a i l  a s  a 
sanctio n  fo r convicted  fe lo n s .

A t or e extrem e w ere B a lt im o re  
C lu j1 c r ? Der. e r , where o n ly  about 1% 
o f fe l^ .u  rece ived  a ja il  s e n te n c e ; at 
the o th e r extrem e were H ennepin 
C o unty  (M inneapolis) and L o s  A nge les , 
w here about h a lf the sen tenced  felons 
re ce ive d  som e type o f ja i l  te rm  (tab le
4).

G e n e ra lly , the more freq u e n t the 
use o f  ja i l ,  the higher the in c a rc e ra tio n  
ra te  fo r a ju risd ic tio n . H ennepin 
C ounty  and Los Angeles, fo r exam p le , 
w ere  among tne top three ju r isd ic t io n s  
w ith  the highest o ve ra ll in c a rc e ra t io n  
ra te s  (tab le  5). D enver, on the o the r 
hand, one o f  the ju r isd ic t io n s  that 
im posed ja i l  sentences le a s t o fte n , had 
the low est o ve ra ll in c a rc e ra tio n  ra te .

O ther ju risd ictio ns w here  ja i l  was 
ra re ly  used for felons, such  a s  B a l­
tim o re  C it y  and Je ffe rso n  C o u n ty  
(L o u is v i lle ) , imposed prison sen ten ces 
on re la t iv e ly  high p e rcen tag es o f 
o ffe n d e rs  (66%  and 64% , re s p e c t iv e ly ) .

Th e  d iffe re n t ia l use o f  j a i l  among 
these ju risd ic tio n s  re f le c ts  d iffe re n c e s  
in how S ta te  and loca l a u th o r it ie s  have 
e lected  to deal w ith co n v ic te d  fe lo ns. 
D enver, for exam ple, has a f a ir ly  e x ­
ten sive  com m unity-based re s id e n t ia l 
co rre c t io n s  program , w h'eh tends to 
take  the p lace  o f ja i l  in the sen tenc in g  
o f co n v ic ted  felons. In M inn eso ta , on 
the o th e r hand, ja i l  is used e x te n s iv e ly  
to d iv e rt  convicted  felons fro m  prison , 
e sp e c ia lly  by using short o r p a rt- t im e  
sta y s  such as weekends in j a i ' .  In o ther 
S ta te s  the cr im in a l codes h a ve  been 
rev ised  to perm it judges to sen ten ce  
fe lons to lo ca l ja ils  for m ore  than a 
y e a r . A  judge in Lo u is iana , fo r 
exam p le , may sentence a person up to 
12 ye a rs  in the parish (co u n ty ) ja i l .

But even where no S ta te  program  
e x is ts  and no code rev is io n s  have taken 
p la ce , judges often re ta in  w id e  d is c re ­
tion in decid ing the type o f  sen ten ce  to 
be im posed. A judge, b e lie v in g  that a 
sen tence  to prison might be inappropri­
a te  but that the o ffender should  do 
some tim e  in an in stitu tio n , can  com ­
bine a ja i l  term  w ith a period  o f  
probation .

In addition  to varia tio n  am ong the 
ju risd ic t io n s  in how fre q u e n tly  ja i l  is 
used, th e re  is also co nside rab le  v a r ia ­
tion in the length o f ja i l  se n te n c e s .

3Los Ange ls refers to the Central D is tr ic t Court of 
Los Angeles County, .viiich generally conforms to 
the boundaries of the C ity of Los Angeles.

Table 4. Proportion o f ja il sentences and average ja il sentence 'engtli, by jurisdiction

Jurisdiction

Percent of a ll sentences to: 
Straight
jail

Ja i' and 
probulion

Average jail sentence length for: 
Straight Jail and
ja il probution

Baltimore C ity — — 23 weeks 9
Baltimore County 13% 14% 37 44
Dade County 13 10 32 32
Davidson Coun'.y 13 7 55 23
Denver — 1 31 19
Hennepin County I 50 22 15

Jefferson County 1 2 57 12
Jefferson Paiish 17 — 61 52
Kune County 1 32 5 12
Lancaster County 19 12 22 6
Los Angeles 4 40 36 29
Lucas County — 26 13 14

Maricopa County 4 19 11 16
Milwaukee County 3 21 45 22
New Orleans 13 5 40 25
Oklahoma County 4 9 29 24
Philadelphia 23 11 84° 86'
Riverside County 1 1 36 30

Note: This table Includes those who received 
"tim e serve" sentences.
—  Ltss than 0.5%.
a Philadelphia judges impose maximum and 
minimum ja il terms, unlike any of the other 
17 jurisdictions. Average minimum ja il 
sentences arc shown here.

Beeuuse the reeoro source used in llive i— 
side County did not always indicate when a 
ja il term was imposed along with a proba­
tion sentence, the number of ja il sentences 
in Riverside County is most probably 
understated.

Table 5. The use o f incarceration, by jurisd ic tion

Percent of all sentences to:

Jurisdiction
Incarceration 
(ja il and prison) Ja il" Prison

Los Angeles County 88% 44% 44'%
Kane County 85 33 52
Hennepin County 82 50 32
Dude County 80 23 57
Duvidson County 77 19 58
Lancaster County 76 31 45
Lucas County "4 27 17
Milwaukee County 68 27 41
Jefferson County 67 3 64
Philadelphia 67 34 33
Baltimore C ity 66 — 66
New Orleans 64 18 40
Oklahoma Countv 
Riverside County"

61 13 48
57 3 54

Baltimore County 57 26 31
Maricopa County 55 22 33
Jefferson Purish 43 17 26
Denver 42 1 11

Average fo r a ll cases 71% 26% '5%

—  Less tha'' 0.5%.
*  Includes iiiosc sentenced to "tim e served." 
b See table 4, footnote b.

With the exception  o f  Philadelph ia (d is ­
cussed be low ), averag e term s ranged 
from  5 w eeks in Kane County (suburban 
C h icag o ) to 61 w eeks in Je ffe rso n  
P a rish  (suburban New O rleans) for 
s tra ig h t ja i l  te rm s and from 6 weeks in 
L a n c a s te r  C ounty  (L in c o ln , Neb.) to 52 
w eeks in Je ffe rso n  P arish  for ja i l  te rm s  
coupled w ith  probation (tab le  4).

In te re s t in g ly , th ree  o f the four 
ju r isd ic t io n s—K a n e , Lucus (Toledo, 
O hio ), and Hennepin—that most o ften  
used sp lit  sen tences (to both ja il and 
p robation), had ve ry  s im ila r  average ja i l  
sen tence  leng ths: between 12 and 15 
w eeks. The fo u rth , Lo s Angeles, had a

su b s ta n tia lly  h igher ave rag e  ja i l  sen­
tence o f  29 w eeks.

The a v e n g e  ja i l  te rm s for P h ilad e l­
ph ia—H4 w eeks fo r s tra ig h t ja i l  term s 
and 86 w eeks fo r those re ce iv in g  ja i l  
and probation—w ere  by fa r  the longest 
im posed am ong the p a rt ic ip a tin g  j j r i s -  
d ic t io n s . U n like  any o the r ju risd ic tio n  
encom passed by th is s tu d y , howevpr. 
judges in Ph ilade lph ia  im pose a m in i­
mum as w e ll as a m axim um  term  on 
those sen tenced  to ja i l .  T ab le  4 shows 
the ave rag e  m axim um  ja i l  sen tences. 
Because most o ffe n d e rs  sentenced  to 
ja i l  in P h ilade lph ia  are  re leased  shortly 
a f te r  se rv in g  th e ir  m inim um  sentence
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(about a third of the maximum), the 
average jail sentences in table 4 for 
Fhiladelphia overstate the tim e that 
the sentenced felon actually serves in 
ja il.

Probation

Straight probation constituted more 
than a fourth (28%) of sentences im­
posed for the felonies examined in this 
study. Probation sentences imposed 
with jail constituted another 18% o f 
felony sentences (table 1). Thus, 
probatic was a factor in 46% of the 
felony sentences covered by this study.

Total use o f probation varied con­
siderably among the 18 jurisdictions, 
from fewer than 1 out of 4 sentences in 
Dade County (Miami) to more than 2 
out o f 3 sentences in Hennepin Coun­
ty. The length of the average probation 
term ranged from 2.0 years in Kane 
County to 4.8 years in Jefferson 
County.

Within jurisdictions the average 
terms of probation did not d iffe r sub­
stantially between offenders receiving 
straight probation and those receiving  
probation with jail: for no jurisdiction 
was the difference greater than 0.8 
years.

Sentencing systems

While sentencing practices may 
vary, the concepts of incarceration and 
probation do not change their meaning 
from one jurisdiction to another. Even 
the time periods associated with jail 
and probation ore a relatively stable 
concept from one jurisdiction to 
another. This is not true, however, 
with prison terms. Prison sentences 
have different meanings in d ifferent 
jurisdictions based on what State law 
permits with regard to correctional and 
parole board discretion, minimum  
terms, earned time, and time o ff  for 
good behavior (good time).

There are two general legislative  
schemes that guide sentencing in the 
United States. One is determinate 
sentencing, under which a judge im­
poses a specified sentence not later 
reviewable by another body. The other 
type o f sentencing scheme—indeterm i­
nate sentencing—does permit review o f 
the judicially imposed sentence; this 
review function is usually performed by 
a parole board. Although parole beards 
have discretionary release authority  
under indeterminate sentencing sys- 
>ems, the scope of that discretionary 
power can vary substantially from State 
to State.

The primary mechanism for the con­
trol o f parole board discretion is the

use of minimum terms. Either the 
judge or the law specifies a minimum 
term o f incarceration that must be 
served before the prisoner can be 
considered for parole. The shorter the 
minimum (including no minimum at a ll 
in some States), the greater is the 
discretion afforded the parole board. 
Conversely, the longer the minimum 
the more constrained the paroling 
authority's discretion.

Another distinguishing characteris­
tic o f the two sentencing systems is in 
the sentence lengths set by legisla­
tion. The legislatively prescribed 
penalties in determinate sentencing 
States generally have shorter time 
spans than those in indeterminate 
sentencing States. For example, in 
California, a determinate sentencing 
State, the prescribed penalties for 
robbery range from 2 to 6 years. On 
the other hand, in Kentucky, an inde­
terminate sentencing State, the 
prescribed penalties for robbery range 
from 5 to 20 years. This difference 
between the two States likely reflects 
the de. ire o f State legislatures in 
determ note sentencing States to have 
greater certainty in the time served in 
prison fur criminal violations.

Another factor that affects the 
time that actually will be served is the 
practice Known as "good time." In all 
but five o f the jurisdictions involved in 
this study (New Orleans, Jefferson 
Parish, Davidson County, Oklahoma 
County, and Philadelphia are the excep­
tions), State law specifies the rate at 
which prison terms can be reduced by 
the convict's good behavior in the cor­
rectional institution. T 'e  rate at 
which good timn can be a\ emulated 
vuries among the jurisdictions; the 
average sentence reductions range be­
tween 25% and 33%. Generally, good­
time reductions affect only the 
maximum term to be served. Two 
States, however, Ohio (Lucas County) 
und Nebraska (Lancaster County), 
permit good-time reductions of the 
minimum term.

Finally, sentences can be reduced in 
some jurisdictions throng.i the discre­
tion o f correctional o 'fic ials for time 
spent in prison industries or educational 
programs.

Sentence length and 
actual time served

Average sentence lengths were con­
siderably lower in the 5 determinate

^The Stale of Louisiana does allow good time fo r 
those convicted o f some felonies, but the crimes 
encompassed by this study do not fa ll into any o f 
the elig ib le crime categories. Consequently, fo r the 
purpose- of this study, Louisiana law does not pro­
vide fc good-time credits.

K55!

sentencing jurisdictions than in the 13 
indeterminate sentencing jurisdictions 
(table 3). This was f u e  for each o f the 
crime categories, with the biggest 
difference for the violent crimes. 
Because the two kinds o f jurisdictions 
operate under different kinds of prison 
release mechanisms, the longer sen­
tences in indeterminate sentencing 
jurisdictions do not necessarily trans­
late into s tiffe r criminal penalties (i.e., 
more time actually served in prison).

Figure 2 shows how the average 
prison sentence for burglary can be 
affected by minimum terms, parole 
board discretion, correctional official 
discretion (earned time ror time spent 
in prison industry and educational pro­
grams) and the behavior o f the inmate 
(good tim e). The jurisdictions are 
grouped by the type of sentencing 
system under which they operate: de­
terminate or indeterminate. Within 
each group jurisdictions are listed in 
descending order o f the percentage of 
the maximum term that must be served 
before the convicted felon can be 
considered for release from prison.

The two determinate sentencing 
jurisdictions with the longest average 
terms (Denver and Kane County) also 
have the most generous good time rale 
(50%, or one day o ff the sentence fo; 
every day of good behavior). Denver is 
also in a State that awards earned time 
based on the inmate's work or educa­
tional advancement at the rate of 8% 
or 1 day o ff the sentence for every 12.5 
days of involvement in correctional 
programs. Earned time is also a factor 
in California (Los Angeles a"d P>\er- 
side County), where it can be awarded 
at the rate o f 17%. In Minnesota 
(Hennepin County) the State awards 
good time at a rate of 33%.

In these jurisdictions, therefore, the 
minimum amount o f time that must be 
served by the sentenced burglar has a 
much narrower range thun the range 
of the average mu..’mum sentence 
imposed. Thus, it is likely that the 
differences in the average amount of 
time actually served in prisc.i for 
burglary among these five jurisdictions 
will be a m atter of months rather than 
years.

Among the indeterminate sentenc­
ing jurisdictions there is no consistent 
relationship between sentence length 
and minumum terms. Nonetheless, as 
figure 2 shows, the eight indeterminate 
jurisdictions that require more than 
20% of the maximun. sentence to be 
served have much less variation in 
mimumum sentence lengths than in the 
maximum sentence imposed. Indeed, 
these minumums are quite similar to 
those found in the five determinate
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sentencing jurisdictions. Altogether, 14 
of the 18 jurisdictions had minimum 
terms between 1.25 and 2.32 years; 
average maximum sentences imposed in 
these same jurisdictions fell in the 
much wider range of 2.2 to 10.2 years.

This finding suggests that judges 
nay adjust their sentences to compen­
sate for the sentence reduction policies 
and practices operating in their State: 
by giving relatively shorter sentences in 
jurisdictions where the proportion of 
sentence that must be served is greater 
and giving relatively longer sentences 
in jurisdictions where the proportion o f  
sentence that must be served is jess.
(In the two jurisdictions, for .xample, 
where the minimum is zero, a 'r uge 
sentence lengths were among t.ie top 5 
of the 18 jurisdictions.)

It follows, then, that focusing on 
average prison sentence length can be 
misleading for assessing the variation in 
the criminal penalties imposed for simi­
lar crimes in different jurisdictions. A 
mere useful indicator may be the actual 
minimum term that must be served be­
fore possible release from prison. At 
least for the crime o f burglary, there 
was much less variation among most of 
the jurisdictions studied in the mini­
mum time that must be served on on 
average sentence than in the sentence 
lengths themselves. Consequently, the 
average time served by imprisoned 
felons in different jurisdictions may 
vary less than the impression given by 
differences in average maximum sen­
tences.3

Table 6 presents additional data on 
the differences in sentencing patterns 
for burglary in determinate and in­
determinate jurisdictions. In the 
determinate jurisdictions 89% o f the 
burglary sentences were in the range of 
1 to 4 years. Less than 2% o f the sen­
tences were to terms o f 10 years or 
more. In the indeterminate jurisdic­
tions, on the other hand, only 55% of 
the maximum sentences imposed were 
in the range o f 1 to 4 years, and 13% 
were to 10 years or more (including 8 
life  sentences).

Sentences to life  imprisonment 
and to death

For the purposes of this study, a life  
sentence is defined as any prison sen­
tence with a maximum term o f life  in 
prison, regardless of the possibility of 
parole. (Only about 5% of the life  
sentences imposed did not allow for 
parole.)

5For data on actual time served in prison by 
convicted felons, see Uurcau of Justice Statistics 
Special Reports, Time Served in Prison, NCJ-93924, 
June 1984, and Prison Admissions and Releases, 
NCJ-9aU43, September 1984.

Average burglary sentence lengths
and potential reductions
in 18 jurisdictions

Percent ol
maximum Determinate
that must sentencing
be served jurisdictions Average burglary sentence length

67". Hennepin County i 1 | 2 2 years

50 Los Angeles 1 1 1  | M
50 Riverside County r  n r
50 Kane County 1 1 1 42

42 Denver 1 I I  148

Indeterminate Minimum J  Potential
sentencing j Discretionary good-time
jurisdictions release* reduction

f  f  t
50'» Maricopa County 1 ! 1 1 3 9 ,ears
46 Lancaster County 1_____ 1 1 1 27
40 Davidson County L. 1 | 58

3-1 Philadelphia I I | 58
33 Jotlerson Parish 1 1 "  1 -1 /
33 New Orleans I T  1 « /
33 Oklahoma County L  J | 62
O'! Lucas County |- I 1 10?

20 Baltimore City L i . .  . L . J  33
20 Baltimore County 1_____1 ■ ■ T __ | 63

U MiwauKee County 1 1 1 1 40

0 Dane County
r  ... .j.

3  09

0 .lelferson County r  .............................................i > 7 4

Years
r t i t i i

0 1 2 3 4 5
I 1 1
6 7 8

1
9

I
10

• Discmtioniiry (dense includes oametMtme credits
.is wel' ;is the parole hoard's authority to release

Figure 2

Table 6. Distribution of sentence; for 
burglary, by type o f sentencing system

Number o f sentences to a 
socnified maximum length

Maximum Determinate Indeterminate
sentence sentencing sentencing
lengtn jurisdictions jur'sdictions

l.css than 1 year 11 33
I year 201 363
2 357 median 321
3 90 435
4 203 278 median
5 22 522
6 40 117
7 4 115
8 17 41
9 2 63
10 10 105
11 1 0
12 2 16
13 2 3
14 1 8
15 1 135
16 0 3
17 0 1
18 0 2
19 0 (I
20 0 23
21 or more 0 28
L ife 0 8

Average burglary
sentence 2.9 years 5.2 years

Note: Sentence lengths include fractions o f a 
year. For example, a sentence to 1 year and 
9 months would be classified as 1 year.

For Ihe crimes anrl jurisdictions 
studied here, there were 445 life 
sentences and 12 sentences to death, or 
about 2% o f all sentences imposed. 
Though a very small proportion o f all 
sentences, these constituted 26% o f 
homicide sentences. A fter hon.'cide, 
the proportion o f sentences to life  
imprisonment or death for a particular 
crime category falls to 2% o f rape 
sentences, less than 2% of robbery 
sentences, and well under 1% for the 
other crimes.

The following table examines the 
distribution of the total 457 sentences 
to life  imprisonment and death across 
the various crime categories:

Percent Number
Tota l sentences 
to life  in prison 
or death 100% 457

Homicide 74 336
Rape 5 23
Robbery 18 84
Aggravated assault 1 5
Burglary 2 8
Larceny 0 0
Drug traffick ing -- 1

— Less than 0.5%.
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Table 8. Sentences to prison fo r attempted 
and completed robberies and burglaries

Robbery Burglary

Percent o f sentences to
prison terms for:
A ttempted crime 58% 26%
Completed crime 69 49

Average prison term fo r:
A ttempted crime 3.6 vrs. 2.8 yrs.
Completed crime 5.6 4.3

Note: Table shows only those cases where 
information on whether the crime w ib  com­
pleted or attempted was available: 62% of 
the robbery cases and 65% of the burglary 
cases.

Nearly three-fourths o f all the 
sentences to life  in prison or death 
wore for homicides; and nearly 1 in 5 
were for robbery. Although the propor­
tion o f a ll such sentences imposed for 
rape (about 1 in 20) was much lower 
than for robbery, as shown above a 
slightly higher percentage of all rape 
sentences were to life  in prison than of 
all robbery sentences.

While some States allow a judge to 
impose a life sentence on a first-tim e  
rapist or robber, most o f the life  sen­
tences for crimes other than homicide 
were imposed under authority o f habi­
tual offender laws.

D egrees o f  severity  within 
crim e categories

Most State penal codes recognize 
degrees of severity or aggravating 
circumstances within general crime 
categories. Many penal codes, for 
example, authorize (or mandate) a more 
severe penalty for armed robbery than 
for robbery without a weapon. Sim ilar­
ly, some States penalize burglars who 
break into residences or who carry 
weapons more severly than those who 
burglarize commercial establishments 
or who operate unarmed. Finally, all 
States prescribe d ifferent degrees of 
punishment for different kinds of homi­
cides, usually dist>guishing murder, 
where there is intent to k ill, from 
manslaughter, where there is no 
premeditation, and from negligent 
manslaughter, where death is 
attributable to the negligence or reck­
lessness o f the offender.

In the 18 jurisdictions studied here 
there was a direct relationship between 
the likely sentence and the kind of 
homicide, robbery, or burglary for 
which the offender was convicted (table 
7). The proportion o f sentences to pris­
on and the average prison sentence 
length were higher for the more serious

crime within each crime category. Of 
those convicted o f homicide, for ex­
ample, 93% were sentenced to prison 
for an average term of 17.3 years if  the 
offense was murder, while 41% were 
sentenced to prison for an average term 
of 3.9 years if  the conviction offense 
was negligent manslaughter. (Note that 
sentence lengtii data exclude life  
sentences. Moreover, because the 
definition o f murder varies considerably 
among the 15 States in the study, some 
of the rnurdcr convictions included in 
table 7 would be classified as man­
slaughter in other States.)

Similar patterns exist for robbery 
and burglary. Those convicted o f 
armed robbery were much more likely 
to be imprisoned (81%) than those con­
victed o f the less serious offense o f 
unarmed robbery (57%); and those con­
victed o f either armed or residential 
burglary were substantially more likely 
to receive a prison sentence (67% and 
65%) than those convicted o f nonresi- 
dential burglary (38%),

Penal codes are written to reflect 
differences in the severity o f different 
kinds of crimes (e.g., rape vs. burglary) 
as well as the elements that can ag­
gravate or mitigate the severity of a 
particular kind o f crime (e.g., armed vs. 
unarmed robbery). These findings on 
how punishments vary both across and 
within the major crime categories 
(especially tables 1, 2, 3, and 7) 
illustrute how the sentencing practices 
of judges reflect these legal 
distinctions.

Com pleted vs. attem pted  offenses

Nearly a ll the State penal codes for 
the jurisdictions participating in this 
study ha<'e provisions that lower ihe 
penalty i f  the offender is convicted of 
an attem pted rather than completed 
crime. Most States have gradations of 
felonies (e.g., 1 to 5 or A to E) and

assign a different penalty range to each 
gradation. Moreover, most penal codes 
specify that the criminal penalty be 
lowered by one gradation for an 
attempted crime. For example, in Ari­
zona (Maricopa County), armed robbery 
is a class 2 felony with a presumed 
sentence o f 7 years for a first offend­
er. If  the charge is attempted armed 
robbery, however, Arizona reclassifies 
the offense as a class 3 felony, which 
carries a presumed sentence of 5 years, 
or 2 years less than that for the com­
pleted crime. Some State codes, Wis­
consin for example, go as far as cutting 
the potential maximum sentence in half 
if  the conviction is for an attempted  
rather than completed crime.

To examine the impact o f this dis­
tinction on sentencing, the study 
compared sentences for attempted rob­
beries and burrlaries with those for the 
completed crimes (table 8). For both 
crimes the likelihood of going to prison 
und prison sentence length were less for 
those convicted of attempts. Those 
convicted o f attempted burglary, tor 
example, were only about half as likely 
to be sentenced to prison as those con­
victed of the completed crime (26% vs. 
49%).

Multiple conviction offenses

In two-thirds o f the felony con­
victions studied the offender was found 
guilty of a sing’ a offense (figure 3), In 
28% of the cases the offender was 
convicted on more than one charge:
17% of the cases involved convictions 
on two crimes and 11% involved convic­
tions on three or more crimes. In the 
remaining cases (5%) the study was not 
able to ascertain the number of crimes 
on which the offender was convicted. 
Multiple-chnrge convictions occurred 
most frequently when the highest con­
viction offense was homicide (39%) or 
rape (37%) and least frequently when it 
was larceny (22%) or drug trafficking  
(19%).

The number o f conviction offenses 
had a significant impact on the like—

Tabic 7. For homicide, robbery and burglary, distribution o f sentences, 
by type o f sentence and average prison sentence length

______________Perci ̂  of sentences to:__________
Conviction Probation Average prison
offense only Jail Prison Total sontenee le' 6*th

Homicide
Murder 1% 3% 93% 100% 17.3 years
Manslaughter 17 8 75 too 9.2 ’
Negligent 30 29 41 too 3.9

Robbery®
Armed 11 8 81 100 11.2
Unarmed 28 15 57 too 7.9

Burglary*1
Armed 22 11 67 100 9.5
Residential 17 18 65 100 4.4
Nonresidential 39 23 38 100 3.3

a Table presents data only fo r those 63% of Table presents data fo r those 50% of the
the cases where the distinction between eases where the distinction between the
armed and unarmed robbery could be made. three classes o f burglary could be made.

7



Table 9. Sentences to prison, by the
number of conviction charges

Percent
Number of of all Average
conviction sentences prison
charges to prison terms

One 40% 5.3 years
Two 56 8.3
Three 60 10.3
Four or more r,9 13.5

Note: Table does not show those cases where
number o f charges were not ascertained,

Tabic 10. Average prison sentence length, by the number o f conviction charges 
and conviction offense

_________________Number o f conviction charges________________
i-our or

Conviction offense Q,.e Two Three more

Violent
Homicide 11.2 years 18.1 years 23.0 years 34.5 yeurs
Rape 8.8 14,7 18.8 23.2
Robbery 6.4 10.5 11.4 17.6
Aggravated asau lt 5.9 7.3 8.6 9.3

P-operty
Burglary 3.8 5.8 7.3 R.l
Larceny 2.8 4.4 4.4 4.0

Other
Drug tra ffick ing 3.4 5.3 6.0 7.5

Note: Sentences were classified according to charge, multip le convielioiE charges may
the most serious conviction offense. O f- include lesser offenses not covered in the
fenses are listed in order of seriousness. study, including misdemeanors.
In addition to the most serious conviction

lihood o f receiving a prison sentence, 
ranging from 40% of those convicted of 
one offense to (59% of those convicted 
of four or more (table 9). Similarly, 
average prison sentence length was 
directly reluted to number o f convic­
tions, from 5.3 years for one offense to 
13.5 years for four or more.

For homicide, rape, and robbery 
average prison sentence length consis­
tently increased with the number o f 
conviction offenses (table 10). For each 
of these three crimes, average prison 
sentences were about three times high­
er for those convicted o f four or more 
charges than for those convicted on a 
single charge.

Aggravated assault and drug tra f­
ficking evidence a similar pattern, 
differing only in degree: the average 
prison sentence for those convicted on 
four or more charges was about twice 
as long as for those convicted of only 
one charge. For burglary and larceny 
the biggest jumps in sentence length 
occurred between those convicted on n 
single charge and on two charges.

Consecutive sentences

When a person is convicted of two 
or more crimes, the judge must decide 
whether to sentence the offender to 
concurrent or consecutive terms. A 
concurrent sentence means that the 
convicted felon is able to satisfy the 
time requirements on each charge at 
the same time; a consecutive sentence 
means that the sentences on each 
charge must be served sequentially.
For example, if  a person is convicted on 
two counts o f burglary and sentenced to 
2 years on each count, the sentence will 
be satisfied in 2 years if  the sentences 
are concurrent, but will take 4 years if 
the judge made the terms consecutive.

Consecutive sentences were ana­
lyzed only when a single case led to a 
conviction on multiple charges. Ex­
cluded were instances where the judge 
made the sentence consecutive with 
another sentence previously passed on 
the same convicted felon. (For ex­
ample, a person convicted o f a new

crime while on parole might have the 
new sentence added to the unexpired 
previous sentence.)

Consecutive sentences constituted o 
very small proportion (2%) o f all sen­
tences imposed (figure . ■'deed, 
consecutive terms wert . .i..-. imposed 
even when the prerequis < . ^ndition (a 
multiple-charge conviction) was met. 
About 1 out o f every 9 offenders 
convicted o f multiple charges and 
sentenced to prison (513 out o f 4,604) 
was required to serve consecutive sen­
tences.

Consecutive sentences may be rare, 
but when invoked they carry signifi­
cantly longer prison terms. The 
average prison term for offenders 
receiving consecutive sentences (18.9 
years) was more than twice as long ns 
those with concurrent sentences (8.9 
years) and nearly three times as long as 
the average prison senlence for all 
cases studied (6.8 years).

Conviction on original charge

Conviction on the highest original 
charge occurred nearly six times us 
often ns convictions on a lesser charge 
(85% versus 15%). The data reveal a 
fairly narrow range (83% to 89%) in the 
frequency of convictions on the highest 
original charge for a ll o f the crime 
categories except larceny (78%). The 
following arc the proportions for each 
crime category of offenders convicted 
of the highest original charge:
Total convicted on
highest original charge 85%

Homicide 83
Rape 87
Robbery 89
Aggravated assault 84
Burglary 86
Larceny 78
Drug traffick ing  89

The overall difference in imprison­
ment between those convicted on the 
highest originul charge compared to

The number of concurrent and consecutive sentences to prison 
resulting from 100 typical sentences

100 senlences 67 convicled of 
single charge

5 number not 
ascertained

28 convicled of 
multiple charges

o sentenced 
to probation

5 senlenced 
to jail

17 sentenced 
lo prison 14 concurrent 

prison term

1 consecutive/ 
concurrent
not ascertained

2 consecutive 
prison term

Figure 3



Table 1!. Sentences to prison fo r those convicted on Ihe 
higtie>t original cliarge or a lower charge

Percent o f sentence to prison Average prison sentence length
fo r those convicted on: fo r those convicted oh:
Highest Highest
original Lower original Lower

Conviclion offense charge charge charge charge

Total <8% 35% 7.1 years 5.9 years

Violent
Homicide 87
Itape 70
Robbery 60
Aggravated assault 40

those convicted on some lower charge 
was substantia! (48% vs. 35%, table 
11). This difference in imprisonment 
was also present tor each of the crimes 
separately. Overall, prison sentences 
were longer for those convicted on the 
original charge. This difference was 
considerable for the violent crimes of 
homicide, rape, and robbery but disap­
peared for the property crimes.

Pleas vs. trials

A person may be found guilty o f a 
crime either through admitting guilt—a 
guilty plea—or as a result o f a trial 
before a judge or a jury. Information 
on pleas versus trials was available in 
91% of the cases. An analysis o f these 
cases reveals that conviction by tria l in 
the felony courts studied was the ex­
ception rather than the rule. Only one 
out of every six felony convictions 
(16%) was the result of a finding by a 
judge or jury.

The rate at which trials took place 
varied substantially among the crime 
categories studied. Generally, the 
more serious the crime, the greater the 
proportion o f trials. For the less 
serious offenses o f burglary, larceny, 
and drug trafficking, about 1 out o f 10 
convictions was the result of a tria l.
For aggravated assault and robbery this 
ratio was 1 out o f 5. For rape it rose to 
1 out o f 4. Finally, for homicide about 
3 out of 8 convictions resulted from 
trials.

Overall, defendants who pled guilty 
were somewhat less likdly to be sen-

6Other data on p lea -to -tria l ratios arc presented in 
the Hureau of Justice Statistics Special Report, The 
Prevalence of Guilty Pleas, NCJ-96018, Deoemb' 
1984. For the 14 jurisdictions examined in that 
report, the median ra tio of pleas to tria ls was U  to 
1, varying from a high o f 37 pleas fo r every tr ie ' *o 
it low of 4 pleas per tria l.

80 16.3 10.8
59 13.9 7.9
59 9.0 6.5
32 6.7 6.3

tenced to prison than those found guilty 
at tria l (44% vs 51%, table 12). This 
was not true, however, for all seven 
crime categories in the study. The 
reverse relationship held for burglary 
and larceny, and there was virtually no 
difference for robbery.

For all the crimes studied the 
average prison sentence lengths were 
shorter for those who pled guilty. 
Overall, those who pled guilty and were 
sentenced to prison received an average 
sentence of 6.0 years; those found 
guilty at tria l and sentenced to prison 
averaged 10.7 years.

Violent
Homicide 92
Rape 81
Robbery 66
Aggravated assuull 47

Properly
Burglary 42
Larceny 24

sentences were only slightly longer for 
those found guilty by tria l (16.6 years) 
than for those who pled guilty (14.2 
years), the former were much more 
likely to receive a sentence to life  in 
prison or death (46%) than the la tte r  
(22%).

Pleas and conviction o ffen se

In 7 out of 8 cases (88%), informa­
tion on the manner in which the person 
was convicted (tria l vs. plea) and the 
charge on which the person was con­
victed (highest original charge vs. a 
lower charge) was available. For the 
overwhelming share o f these cases 
(70%) the offender pled guilty to the 
highest original charge. Much smaller 
proportions were offenders found guilty 
of the highest charge at tria l (15%), 
offenders who pled guilty to a lesser 
charge (14%), and offenders found 
guilty at trial o f a lower charge (1%). 
Considering only those who pled guilty, 
about five-sixths (83%) pled to the 
highest original charge.

Those who pled guilty to a lower 
charge were less likely to be sentenced 
to prison (33%) than those who pled 
guilty to the highest original charge 
(47%) (table 13). The difference, 
however, in average prison sentence 
lengths for these two groups was only 
half a year.

' Data from The Prevalence of Guilty Pleas, op. c it., 
fo r eight jurisdictions showed a rncun percentage of 
gu ilty pleas to the top charge of 60%.

82 16.6 14.2
65 16.2 10.9
65 12.7 7.3
30 9.8 5.6

48 6.4 4.3
30 4.2 3.1

Qtlier
Drug tra ffick ing 27 21 5.7 3.8

Note: Table excludes those cases (9%) where the 
study could not ascertain how the person was convicted.

Table 13. Sentence to prison fo r those convicted on the highest original charge
or a lower charge, by method o f conviction

Percent o f sentences to prison Average prison sentence length
terms fo r those convicted on: fo r those convicted on:
Highest Highest

Method of original Lower original Lower
conviction charge charge charge charge

Tria l 52% 55% 10.8 years 8.7 years

Guilty plea 47 33 6.0 5.5

Property
Burglary
Larceny

Other
Drug tra ffick ing

50
32

24

3U
23

15

4.7
3.3

4.2

4.4
3.3

4.4

Note: Table excludes those cases (9%) where 
the study could not ascertain whether or not 
the felon was convicted on the highest 
original charge. Lower charge may be fo r a

lower grade of the same general offense 
class: fo r example, a 2nd-degrce murder con­
viction on an original lst-degrec murder 
charge.

Although average homicide prison

Tabic 12. Sentences to prison, by method o f conviction

Percent of sentences to prison Average prison sentence length
fo r '.hose convicted by: fo r those convicted by:

Guilty Guilty
Conviction offense Tria l plea Tria l plea

Tota l 51% 44% 10.7 years 6.0 yean
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Methodology

Geographical coverage. For all the
jurisdictions participating in the study 
(appendix table 1) the sentencing data 
come from the entire county or inde­
pendent city except in Los Angeles 
County. In Los Angeles multiple prose­
cutorial offices and courts are scat­
tered throughout the county. Oecause 
the data had to be verified against the 
original court record as well as supple­
mented from the original court record, 
the decision was made to simplify this 
task by lim iting the scope o f the study 
in Los Angeles to the Central District 
Court, which serves the C ity of Los 
Angeles.

Frame o f  reference. Exception for 
Baltimore County, Dade County, and 
New Orleans, the data in this report

represent all of the sentences imposed 
during calendar year 1983 for the 
crimes under study. Baltimore County 
provided sentencing data for the period 
4/1/83 through 3/31/84. On October 1, 
1983, the State of Florida implemented 
new sentencing procedures. In the in­
terest of obtaining a full year's worth 
of data under a single sentencing ap­
proach, Dade County information was 
collected on sentences from 10/1/82  
through 9/30/83. In New Orleans the 
nature o f the record system necessi­
tated studying casts initiated in 1983, 
resulting in the inclusion o f some sen­
tences imposed in 1984.

Crime definitions. The penal codes 
from each of the participating juris­
dictions provided the basis for defining 
the seven crimes analyzed in this study; 
i.e. homicide, rape, robbery, aggravatcc

assault, burglary, larceny, and drug 
trafficking. Project s ta ff specified 
which penal code citations applied to 
these various crime types and in some 
instances specified what citations did 
not. These exclusions took place where 
the participating jurisdiction's penal 
code could lead to potential confusion 
with the general parameters that were 
laid down for the study. For example, a 
number o f States have statutes dealing 
with criminal trespass, a crime that 
could easily be confused with burgla­
ry. Project s ta ff made explicit that 
criminal trespass should be excluded 
from the data collection effort.

Project s ta ff compiled a listing of 
all statutes falling into the study in a 
separate publication titled , "Penal Code 
Citations: Guidelines for BJS Sen­
tencing Project Participants," which 
shows the differences in how the crimes 
are defined from jurisdiction to juris­
diction. Such differences ure to be 
expected with each State legislating its 
own code. For the seven crimes in this 
study, the differences do not seriously 
impair the ability to obtain comparable 
definitions.

bui.ipling. Whether sampling was used 
and ts extent varied by jurisdiction and 
crime category (appendix table 2). In 
11 of the 18 jurisdictions there was no 
sampling at all. In the other seven 
jurisdictions sampling was used when 
the volume of sentences was large.
This applied to fewer than half o f the 
crimes in these seven jurisdictions and 
in no case included homicide or rape. A 
total o f 15,018 cases were examined in 
the study. These were adjusted by their 
sampling ratio to represent 27,641 
weighted cases. The analysis through­
out this report is based on weighted 
cases.

Bureau of Justice Statistics Special 
Reports ure prepured principally by 
BJS staff under the direction of 
Joseph M. Bessette, deputy director 
for data analysis, assisted by 
Marianne W. Zawitz. This report was 
written by Mark A. Curuiiff of the 
National Association of Criminal 
Justice Planners under the direction 
of Carla K. Gaskins, program manu- 
ger, BJS adjudication unit, and was 
edited by Benjamin H. Renshaw. 
deputy director for management. 
Marilyn Marbrook, publications unit 
chief, administered report produc­
tion, assisted by M illie Baldea and 
Joyce M. Stanford.

June 1985, NCJ-97681

Appendix table 1. Jurisdictions that participated in the study

Jurisdiction Population Major c ity

Baltimore C ity , Maryland 786,775 Baltimore
Baltimore County, Maryland 655,615 Towson (suburban Baltimore)
Dade County, Floridu 1,625,781 Miami
Davidson County, Tennessee 455,651 Nashville
Denver, Colorado 432,365 Denver
Hennepin County, Minnesota 941,411 Minneapolis
Jefferson County, Kentucky 685,004 Louisville
Jefferson Parish, Louisiana 454,592 Kenner (suburban New Orleans)
Kane County, Illinois 278,405 Geneva (suburban Chicago)
Lancaster County, Nebraska 192,884 Lincoln
Los Angeles County, California 2,966,850 Lor Angeles
Lucas County, Ohio 471,741 Toledo

Maricopa County, Arizona 1,509,052 Phoenix
M ilwaukv. County, Wisconsin 964,988 Milwaukee
New Orleans, Louisiana 557,515 New Orleans
Philadelphia, Pennsylvania 1,688,210 Philadelphia
Oklahoma County, Oklahoma 568,933 Oklahoma C ity
Riverside County, California 663,166 Riverside

Note: Los Angeles population is fo r the Central Court D is tric t only.

Appendix tabic 2. Distribution o f the number o f sentence;, by jurisdiction

Aggru- Drug
vatcd tra f-

Jurisdiction Total Homicide Rape Robbery asmull Burglary Larceny tick ing

Total 27,641® 1,268 1,144 5,460 2,698 7,740 5,401 3,930
Baltimore C ity ,,713 118 102 792b 119 582b c e
Baltimore County 633 11 16 133 12 102 27 6b 83.
Dade County 3,715 231 97 71 l b 22C 1,148 1,020 282
Davidson County 964 53 65 216 98 269 156 107
Denver 697 33 14 106 61 254 60 169
Hennepin County 834 18 69 117 78 280 216 56
Jefferson County 945 53 69 177 89 224 175 158
Jefferson Parish 610 25 10 68 54 167 245 41
Kane County 330 8 12 29 21 122 85 53
Lancaster County 146 3 13 ,5s 12. 39k 25k 39k
Las Angeles County 5,772 303 172 1,155 680 1,068 604 1,790
Lucas County 471 15 13 54 50 125 154 60
Maricopa County 3,000 73 105 224 432b 970b 97 5b 221
Milwaukee County 1,324 33 107 238 52 496b 191 207
New Orleans 800 20 9 120 37 249 251 114
Oklahoma County 1,204 61 45 133k 103. 341 264 254
Philadelphia 3,549 169 119 999 450 1,040 651 121
Riverside County 934 38 107 173 124 264 53 175

n The study leed 15,018 cases that were sample of all cases was drawn for this study,
adjis ted by the ir sampling ratios so as to c Sentencing data not collected fo r these
produce 27,641 weighted cases. . crimes in Baltimore C ity.

b For these crimes and jurisdictions, a Data from Central Court D is tr ic t only.
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Bureau of Justice Statistics reports
(revised May 1985)
Call toll-free 800-732-3277 (local 

251 -5500) to order BJS reports, to be added 
to one of the BJS mailing lists, or to speak 
to a reference specialist in statistics at the 
Justice Statistics Clearinghouse, National 
Criminal Justice Reference Service,
Box 6000, Rockville, MD 20850 Single 
copies of reports are free; use NCJ number 
to order, Postage and handling are charged 
for bulk orders of single reports. For single 
copies of multiple titles, up to 10 titles are 
free; 11-40 titles S10; more than 40, S20; 
libraries call for special rates.

Public-use tapes of BJS data sets and 
other criminal justice data are available 
from Ihe Criminal Justice Archive and 
Information Network, P.O. Box 1248, Ann 
Arbor, Ml 48106 (313-764-5199).

National Crime Survey 
Criminal victim ization in (he U.S.:

1982 (final report). NCJ-92820. 1 '/84
1973-82 trends, NCJ-90541, 9/83 
1981 (final report). NCJ-90208 
1980 (final report), NCJ-84015, 4/83
1979 (linal report). NCJ-76710. 12/81

BJS special reports:
The risk of violent crime, NCJ-97119, 5/85 
The economic cost o f crime to victims, NCJ- 

93450, 4/84 
Family violence, NCJ-93449. 4/84

BJS bulletins:
The crime of rape, NCJ-96777, 3/85 
Household burglary, NCJ-96021, 1/85 
Criminal victim ization 1983, NCJ-93869, 6/84 
Households touched by crime, 1983, NCJ- 

93658. 5/84 
Violent crime by strangers, NCJ-80829. 4/82 
Crime and the elderly. NCJ-79614, 1/82 
Measuring crime, NCJ-75710, 2/81

Victimization and (ear of crime: World 
perspectives, NCJ-93872,1/85 

The National Crime Survey: Working papers, 
vol I: Current and historical perspectives. 
NCJ-75374, 8/82
vol II: Methological studies. NCJ-90307, 12/84 

Crime against the elderly in 26 cities, 
NCJ-76706, 1/82 

The Hispanic victim, NCJ-69261, 11/81 
Issues In the measurement c f crime,

NCJ-74682, 10/81 
Criminal victim ization of California rosidents,

1974-77, NCJ-70944, 6/81
Restitution to victims of perso .al and household 

crimes, NCJ-72770. 5/81 
Criminal victim ization of New York State 

residents, 1974-77, NCJ-66481, 9/80 
The cost of negligence: Losses (rom preventable 

household burglaries, NCJ-53527, 12/79 
Rape victim ization In 26 American cities, 

NCJ-55878, 8/79 
Criminal victim ization in urban schools, 

NCJ-56396, 8/79 
Crime against persons in urban, suburban, and 

rural areas, NCJ-53551, 7/79 
An introduction to the National Crime Survey, 

NCJ-4J732, 4/78 
Local victim surveys: A review of the issues. 

NCJ-39973, 8/77

Expenditure and employment
Justice expenditure and employment extracts:

1980 and 1981, NCJ-96007, 6/85 
Justice expenditure and employment in th?

U.S , 1971-79, NCJ-92596, 11/84 
Justice expenditure and employment In he 

U.S., 1979 (final report). NCJ-87242,12,83

Corrections
BJS bulletins end specia l reports 

Prisoners in 1984, NCJ-97118, 4/85 
Examining recidivism, NCJ-96501, 2/85 
Returning to prison, NCJ-95700. 11/84 
Prison admissions and releases 1981, 

NCJ-95043, 9/84 
Capital punishment 1983, NCJ-93925. 7/84 
Time served in prison, NCJ-93924, 6/84 
Prisoners in 1983, NCJ-85861, 12/82

Prisoners in State and Federal Institutions on 
Dec. 31. 1982 (final), NCJ-93311. 12/84 

Capital punishment 1982 (final), NCJ-91533. 
11/84

1979 survoyotinm atesotS tatecorrectiona l facilities  
and 1979 census o f Slate correctional facilities:

BJS special reports:
Career patterns in crime, NCJ-08672, 6/83 

BJS bulletins:
Prisoners and drugs, NCJ-87575, 3/83 
Prisoners and alcohol, NCJ-86223, 1/83 
Prisons and prisoners, NCJ-80697, 2/82 
Veterans in prison, NCJ-79232,11/81 

Census o lja i 's  and survey o f ja il inmates:
The 1983 ja il census (BJS bulletin NCJ-95536, 

11/84
Jail inmates 1982 (BJS bulletin;. NCJ-871M, 2/83 
Cencus of jails, 1978: Data for individual tails, 

vols l-IV, Northeast. North Cent'al, South. West, 
NCJ-72279-72282. 12/81 

Profile of ja il inmates, 1978, NCJ-65412, 2/81

Parole and probation
BJS bulle tins  

Probation and parole 1983, NCJ-94776,
9/84

Setting prison terms, NCJ-76218, 8/83 
Characteristics ut persons entering parole 

during 1978 and 1979, NCJ-87243. 5/83 
Characteristics of the parole population. 1978, 

NCJ-66479, 4/81 
Parole in the U.S., 1979, NCJ-69562, 3/81

Courts
BJS bulletin:

The growth of appeals: 1973-83 trends, 
NCJ-96381, 2/85 

Case filings in State courts 1983, NCJ-95111. 
10/84 

BJS specia l reports 
The prevalence of guilty pleas, NCv-960i3, 

12/84
Sentencing practices in 13 States, NCJ-95399. 

10/84
Criminal defense systems: A national 

survey, NCJ94630. 8/84 
Habeas corpus, NCJ-92948, 3/84 
Case filings in State courts 1983,

NCJ-95111. 10/84 
State court caseload statistics, 1977 and 

1981, NCJ-87587, 2/83 
The prosecution of felony arrests, 1979, NCJ- 

86482, 5/84
State court organization 1980, N C J-767r, 7/82 
State court model statistical dictionary, 

NCJ-62320,9/80 
A cross-city comparison of felony case 

processing, NCJ-55171. 7/79 
Federal criminal sentencing: Perspectives of 

analysis and a design lor research, NCJ-33683. 
10/78

Variations in Federal criminal sentences, 
NCJ-33684, 10 7 8  

Predicting sentences In Federal courts: The 
feasibility ol a national sentencing policy, 
NCJ-33686. 10/78 

State and local prosecution and civil attorney 
systems, NCJ-41334, 7/78

Privacy and security 
Computer crime:
BJS special reports:

Electronic fund transfer fraud, NCJ-96666.3/85 
Electronic fund transfer and crime,

NCJ-92650, 2/84 
Computer security techniques,

NCJ-84049. 9/82 
Electronic fund transfer systems and crime, 

NCJ-83736, 9/82 
Legislative resource manual, NCJ-78890, 9/81 
Expert w itness manual, NCJ-77927, 9/81 
Criminal justice resource manual, NCJ-61550, 

12/79
Privacy and security of criminal history 
information:

A guide to research and statistical use, 
NCJ-69790, 5/81 

A guide to dissemination, NCJ-4X00, 1/79 
Compendium of State legislation:

NCJ-48981, 7/78
1981 supplement, NCJ-79652, 3/82 

Criminal justice information policy:
Intelligence and investigative records, 

NCJ-95787. 4/85 
Victim /witness legislation: An overview, 

NCJ-94365, 12/84 
Information policy and crime control strategies 

(SEARCH/BJS conference), NCJ-93926,
10/84

Research access to  cnminal justice data, 
NCJ-84154, 2/83 

Privacy and juvenile justice records,
NCJ-84152, 1/83 

Survey of Stato laws (BJS bulletin).
NCJ-80836, 6/82 

Privacy and tho private employer,
NCJ-79651, 11/81

Federal offensos and offenders
BJS special reports  

Pretrial release and misconduct, NCJ-9B132, 
1/85

BJS bulletins:
Bank robbery, NCJ-94463, 8/84
Federal drug law violators, NCJ-92692, 2/84
Federal justice statistics, NCJ-80814, 3/82

General
BJS bulletins:

Tracking offenders: The child victim. NCJ- 
95785, 12/84 

The severity of crime, NCJ-92326, 1/84 
Tho American response to  crime: An overview 

of criminal justice systems, NCJ-91936,12/83 
Tracking offonders, NCJ-91572. 11/83 
Victim and witness assistance: New State 

laws and the system’s response, NCu-87934, 
5/83

BJS telephone contacts, NCJ-95505, 10/84 
How to gain access to BJS data (brochure), 

BC-000022. 9/84 
Sourcebook of Criminal Justice Statistics, 1983, 

NCJ-91534, 10/84 
Information policy and crime control 

ctrategies, NCJ-93926. 10/84 
Proceedings of the 2nd workshop on law and 

justice statistics, 1984. NCJ-93310. 8/84 
Report to the nution on crime and justice:

The data, NCJ-87068,10/83 
Dictionary of criminal justice data terminology: 

2nd ed.. NCJ-76939, 2/82 
Technical standards for machine-readable data 

supplied to BJS, NCJ-75318, 6/81 
Justice agencies in the U.S., 1980, NCJ-65560. 

1/81
A style manual for machine-readable data,

NCJ-62766. 9/80
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EXECUTIVE SUMMARY

SENTENCES FOR SEX-RELATED OFFENSES: 1 9 8 2 - 1 9 8 4

INTRODUCTION. The f o l l o w i n g  r e p o r t  i s  based on an 

a n a l y s i s  o f  s e n t e n c e s  imposed i n  A l a s k a  S u p e r i o r  C o u r ts  d u r i n g  

c a l e n d a r  y e a r s  1 9 8 2 - 1 9 8 4  f o r  c o n v i c t i o n  o f  o f f e n s e s  i n i t i a l l y  

charged  as s e x - r e l a t e d  f e l o n i e s .  (Sea  Appendix  A f o r  d e f i n i t i o n  

of  d a t a )  F o r  a n a l y t i c a l  p u r p o s e s ,  d a t a  c o l l e c t e d  i n  t h i s  s t udy  

were compared to  d a t a  f rom e a r l i e r  J u d i c i a l  C o u n c i l  s e n t e n c i n g  

s t u d i e s .

PURPOSES. The pur po se s  o f  t h i s  s t udy  a r e  t o :

A. D e s c r i b e  s e n t e n c e s  imposed f o r  s e x - r e l a t e d

o f f e n s e s  s t a t e w i d e ;  and

8 .  To p r o v i d e  a b a s i s  f o r  a s s e s s i n g  t h e  i mp ac t  on

s e n t e n c i n g  p a t t e r n s  o f  s o c i a l  and l e g a l  p o l i c y  

c h a n g e s .

SUMMARY OF F I N D I N G S .

A. DESCRIPTION OF SENTENCES IMPOSED:

1.  As m ig ht  be e x p e c t e d ,  d e f e n d a n t s  c o n v i c t e d  o f  t h e

most s e r i o u s  o f f e n s e s  s e r v ed  the l o n g e s t  t e rms  

(50% o f  a l l  t ho se  c o n v i c t e d  o f  t h e  most  s e r i o u s  

sex o f f e n s e s  s e r v e d  s i x  y e a r s  o r  m o r e ) ;  and t h o s e  

c o n v i c t e d  o f  t h e  l e a s t  s e r i o u s  o f f e n s e s  s e rv e d  t h e  

s h o r t e s t  s e n t e n c e s  (90% o f  a l l  those  c o n v i c t e d  o f  

t h e  l e a s t  s e r i o u s  sex o f f e n s e s  served  l e s s  t han  

t h r e e  y e a r s )  ( s e c  F i g u r e  1 ) ;
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2.  T h i r t y - s e v e n  p e r c e n t  {31%) o f  a l l  s e x - r e l a t e d

c o n v i c t i o n s  o c c u r r e d  i n  t h e  n o r t h  and west  p a r t s  

o f  the  s t a t e ,  an a r e a  which  has t w e n t y - t h r e e

p e r c e n t  o f  t h e  p o p u l a t i o n ;  w h i l e  f o r t y - t h r e e

p e r c e n t  o f  t h e  t o t a l  number o f  c o n v i c t i o n s

o c c u r r e d  i n  S o u t h c e n t r a l  A l a s k a ,  a r e g i o n  w i t h

about  s i x t y - f i v e  p e r c e n t  o f  t h e  s t a t e ' s  p o p u l a t i o n  

( F i g u r e  2 )  ;

3 .  A l a s k a  N a t i v e s  c o n s t i t u t e d  t h i r t y - e i g h t  p e r c e n t  o f  

t h e  t o t a l  number o f  d e f e n d a n t s  c o n v i c t e d ,  as  

compared t o  s i x t e e n  p e r c e n t  o f  the  s t a t e ' s

p o p u l a t i o n ;  and Ca uc as i ans  acc ou nt e d  f o r  f i f t v - t w o  

p e r c e n t  o f  t h e  t o t a l  number o f  persons c o n v i c t e d  

as compared t o  s e v e n t y - e i g h t  p e r c e n t  o f  t h e

s t a t e ' s  p o p u l a t i o n  ( F i g u r e  3 ) ;  and

4.  Most  ( n i n e t y  to n i n e t y - f i v e  p e r c e n t )  p e r s o ns

c o n v i c t e d  o f  s e x - r e l a t e d  o f f e n s e s  had no p r i o r

f e l o n y  r e c o r d  ( F i g u r e  4 ) . ‘

a. SOCIAL AND LEGAL POLICY CHANGES. S e x - r e l a t e d

o f f e n s e  d a t a  may be u s e f u l  i n  a s s e s s i n g  t h e  i mpacts  o f  t h e

f o l l o w i n g  t h r e e  l e g a l  and s o c i a l  p o l i c y  cha nges :

1.  I n c r e a s e d  r e p o r t i n g  and e n f o r c e m e n t  o f  s e x - r e l a t e d

o f f e n s e s .

A d o p t i o n  by t he  L e a i s l a t u r e o f t he  p r e s u m o t i v e

s e n t e n c i n q  scheme i n  198 0 ;  and

( Uoward)  r e c l a s s i f i c a t i o n  bv t h e L e a i s l a t u r e  o f

most s e x - r e l a t e d  o f f e n s e s  o v e r t h e l a s t  f o u r  v e a r s .
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Each of these issues will be treated separately below.

1. Increased reporting and enforcement of sex-related

o f f e n s e s : A l a s k a  has experienced a three h u n d r e d

percent (300%) increase in the number of 

defendants c o n v i c t e d  of all sex-related o f f e n s e s  

over the past five years. At the same time, the

percentage of all such offenses which can be 

characterized as "most serious" increased by

twenty-five percent, from forty percent (A0%) to 

fifty percent (50%) of the total (Table 1).

2. Adoption of Presumptive Sentencing. The impact of

this change can be evaluated in terms of imp act on

judicial resources (trial rate) and impact on jail

c a p a c i t y .

a. Impact on Judicial R e s o u r c e s . Of all those

convicted of sex-related offenses, twenty-nine 

percent were initially charged with o f f e n s e s

carrying p r e s u m p t i v e  terms, while seventy-one 

percent were charged with offenses c a r rying

n o n - p r e s u m p t 1 ve terms. Thirty percent (30%) of 

those facing p resum ptive terms were convicted at 

trial, while fourteen percent of those facing 

non-presumptive terms were convicted at trial. In 

other words, persons convicted of o f f e n s e s

originally c h a r g e d  as presumptive went to trial at 

slightly more than twice the rate as c o n v i c t e d  

defer jants c h arged with offenses c a r rying 

n on-oresumo tive terms (Table 2).
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Ho wever ,  i t  i s  i m p o r t a n t  t o  no t e  t h a t  t he  t r i a l  

r a t e s  f or  d e f e n d a n t s  c o n v i c t e d  o f  "most s e r i o u s "  

o f f e n s e s  (such  as v i o l e n t  o f f e n s e s )  have a l w a y s  

been about  t w i c e  „. ie r a t e  f o r  d e f e n d a n t s  c o n v i c t e d  

o f  " l e s s  s e r i o u s "  (such  as p r o p e r t y  c r imes)  c a s e s .  

( F i g u r e  5)

One c o n c l u s i o n  w h i c h  m ig ht  r e a s o n a b l y  be drawn f rom 

t n e  above i s  t h a t  p r e s u m p t i v e  s en t e n c i n g  has  

r e p l a c e d ,  r a t h e r  t h an  s i g n i f i c a n t l y  added t o  t h e  

t r i a l  demand i n c r e a s e  which r e s u l t e d  from t h e  p l e a  

b a r g a i n i n g  ban.

b.  Impact  on J a i l  P o p u l a t i o n . Sentence  l e n g t h  f o r  

most s e x - r e l a t e d  o f f e n s e s  was s i m i l a r  i n  1 9 8 2 - 1 9 8 4  

t o  sentence l e n g t h s  imposed p r i o r  to the a d o p t i o n  

o f  the p r e s u m p t i v e  scheme.  Fo r  example ,  t h e  mean 

s en ten ce  f o r  r a p e s / s e x u a l  a s s a u l t  I  from 1 9 7 4 - 1 9 8 0  

was s i m i l a r  t o  t he  p e r i o d  1 9 8 2 - 1 9 8 4  ( i . e . ,  sev e n  

t o  n i n e  y e a r s )  ( T a b l e  3 ) .

I n  a d d i t i o n ,  the  p r o p o r t i o n  o f  d e f e n d a n t s  s e n t e n c e d  t o  

p r o b a t i o n  f o r  s e x - r e l a t e d  o f f e n s e s  d u r i n g  1 98 2 - 1 9 8 4  was o n l y  

s l i g h t l y  l o w e r  t han  the p r o p o r t i o n  s e n t e n c e d  to  p r o b a t i o n  i n  

the  p e r i o d  1 9 7 6 - 1 9 7 9  ( T a b l e  4 ) .

Thus,  a t  l e a s t  as t o  s e x - r e l a t e d  o f f e n s e s ,  the a d o p t i o n  

o f  the p r e s u m p t i v e  s e n t e n c i n g  scheme a p p e a r s  t o  have c o n t r i b u t e d  

on l y  s l i g h t l y  and i n d i r e c t l y  t o  t h e  p r i s o n  ove rc r owdi ng  p r o b l e m .  

P r e s u m p t i v e  s e n t e n ce s  f o r  mos t  s e x - r e l a t e d  o f f e n s e s  e s s e n t i a l l y  

c o d i f i e d  t h e  mean se n te n ce s  imposed p r i o r  to  a dopt i on  o f  t h e  

scheme; and t h e  p r o p o r t i o n  o f  t h e  t o t a l  c o n v i c t e d  d e f e n d a n t  

p o p u l a t i o n  sen tenced  to no j a i l  t ime i s  o n l y  s l i g h t l y  l o w e r  

d u r i n g  1 9 3 2 - 1 9 8 4  than 1 9 7 6 - 1 9 7 9 .
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RecI a s s i fication of Sex-Related 0 f f e n s e s .

Reclassification presumaoly accounts for most of the 2 5 %

increase in the percentage of cases charged as "most serious"

(Table 1).

Conelus ions.

1. The most important factor in accounting for the 

increased d e m a n d  on justice system resources to 

respond to sex-related offenses has been the three 

hundred percent (300%) increase in the total number 

of defendants prosecuted for such offenses.

2. Upward recla s s i f i c a t i o n  of most sex-related

offenses has resulted in an increase in the number 

and percentage of persons facing presumptive terms 

and therefore most likely to proceed to trial.

3. The presumptive scheme, per s_e, appears to have had

only limited impact on the percentage of c o n v icted

defendants senten ced to servt jail time, and little 

effect on m e a n  sentence for most types of offenses 

(except for conduct reclassified from "least 

serious" to "most serious".)
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FIGURE 5: CONVICTED CA5E5 THAT WENT TO TRIAL 
Sentencing of Sex-Qela ied Offenses: 1982 - 1 9 8 4
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1974-75 1976-79 1930 1902-34

Plea Bargaining Ban 
Aug. 1975

Presumptive 
Sentancirg 
Jan. 1980

Reclassification o f 
Sex-Related Offenses 

1932-33

"More Serious' includes all vio lent offenses, such as raps, robbery and serious assaults. for 1974 through 1980. For 
1982-34 data, i t includes all sax-T9lated offenses fo r which the defendant received a presumptive sentence.

* -  le s s  Serious’ includes all child sex abuse cases from 1974 througn 1980, such as Lewd and Lascivious Acts.
S tatutory R2oe and Sex Abuse o f a Minor. For 1982-1934, i t includes all sex-related offenses for which the defendant 
recaived a non-pr9sumptive sentence.
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NUMBERS OF SEX-RELATED CASES CQNVICTEO 
KNP PERCENTAGE OF "MOST SERIOUS" CHARGES

Sentencing of Sex-related Offenses: 1932-1984 

197S-79 Study 1980 Study 1982-3<

Table 1

Numbers of
Convictions 35 (average, 55 141

per year)

,0 of "Most 
Serious"
charges'* 40% 40% 50%

* This figure shows the percentage of the total 
the year(s) constituted by the "Most Serious" 
Sex Assault I and Sex Abuse of a Minor I.

number of 
charges, i

S t u d y

(a v e r a g e , 
per year)

cases for 
e., Rape,



SENTENCE LENGTH 
(mean s e n t e n c e ,  i n  months)

S e n t e n c i n g  o f  S e x - r e l a t e d  O f f e n s e s :  1 9 8 2 - 1 9 8 4

Table  3

"Most  S e r i o u s "  • "Less S e r i o u s "
O f f e n s e s *  O f f e n s e s * *

1 9 7 4 - 7 6
Urban 9 4 . 0 mo. 2 1 . 1 mo.

1 9 7 6 - 7 9
Urban 1 5 4 . 6 m o . * * * 4 4 . 0 mo. * * *

1 9 7 6 - 7 9
R u r a l 106 .  5 mo. 1 5 . 7 mo.

1980
Urban 106 .  0 mo. 1 6 . 7 mo.

1980
R u r a l 4 7 . 5 mo. 1 6 . 8 mo.

1 9 8 2 - 3 4
A l l 80 .  3 mo. 1 7 . 9 mo.

* "Most  S e r i o u s "  o f f e n s e s  a r e  Rape ( 1 9 7 4 - 7 9 ) ,  Sex A s s a u l t  I
( 1 9 8 0  t h r o u g h  1 9 8 5 ) ,  and Sex Abuse o f  a Mi,<or I  ( O c t . ,  
1983 -  1 9 8 5 ) .

* *  "Less S e r i o u s "  o f f e n s e s  i n c l u d e  a )  1 9 7 4 - 7 9 :  Lewd and
L a s c i v i o u s  A c t s ,  S t a t u t o r y  Rape and I n c e s t ;  b) 1 9 8 0 - 1 9 8 3 :  
Sex Abuse o f  a M i n o r ,  I n c e s t ,  A t t e m p t e d  Sex Abuse o f  a 
M i n o r ;  and c )  O c t .  1983 and a f t e r :  Sex Abuse o f  a M i n o r  
I I I ,  I n c e s t ,  and A t t .  Sex Abuse o f  a M i n o r  I I .

* * *  Se nt ences  were h i g h e r  f o r  n e a r l y  a l l  t y p e s  o f  o f f e n s e s
d u r i n g  1 9 7 6 - 7 9  t h a n  d u r i n g  t he  p r e c e d i n g  two y e a r s ,  or
d u r i n g  1 9 8 0 .

- 1 2 -



PROPORTION QF DEFENDANTS RECEIVING JAIL SENTENCES

Table 4

1976

1980

1902

1974

*  *

Sentencing of Sax-related O f c,3n ses: 1982-1984

"Most Serious" "Less Serious"
Offenses* O ffenses**

■76 no data 44%

■79 3 %  3 3 %

5 %  5 6%

■84 0%*** 29%

"Most Serious" offenses are Rape (1974-79), Sex Assault I 
( 1930 through 1985), and Sex Abuse of a Minor I (Oct., 
1983 - 1935).

"Less Serious" offenses include a) 1974-79: Lewd and
Lascivious Acts, Statutory Rape and Incest; b) 1980-J.983: 
Sex Abuse of a Minor, Incest, Attempted Sex Abuse of a 
Minor; and c) Oct. 1983 and after: Sex A'. >se of a Minor 
III, Incest, and Att. Sex Abuse of a Minor II.

It is assumed that all probationary sentences were imposed 
in cases in which the original charge had been amended to a 
lesser final charge.

-13-



D e f i n i t i o n  o f  Da ta

To s t u dy  p a t t e r n s  o f  s e n t e n c i n g  f o r  s e x - r e l a t e d  

o f f e n s e s ,  d a t a  were g a t h e r e d  f rom the  P r o s e c u t o r s '  Management  

I n f o r m a t i o n  System (PROMTS),  t he  D e p a r t m e n t  o f  P u b l i c  S a f e t y ,

and t h e  D e pa r tm e nt  o f  C o r r e c t i o n s .  The d a t a  s e t  c o n s i s t e d  o f  

a l l  cases  r e c o r d e d  on t h e  PROMIS system f o r  the  y e a r s  1980  

t h r o u g h  1 9 8 5 ,  f o r  which  a c o n v i c t i o n  had been o b t a i n e d  on a 

s e x - r e l a t e d  c h a r g e .  The f i n a l  d a t a  s e t  i n c l u d e d  423  

d e f e n d a n t s ,  most o f  whom had been c h a r g e d  w i t h  o f f e n s e s  i n  

1 98 2 ,  1983 and 1984 ( o n l y  a few cases  were r e c o r d e d  f o r  1980 ,

1981 ,  and 1 9 8 5 ) .

The cases s t u d i e d  i n c l u d e d  o f f e n s e s  a g a i n s t  both  

c h i l d r e n  and a d u l t s .  The age o f  t h e  v i c t i m  was unknown f o r  29% 

o f  the  423 c a s e s .  The cases  had been f i l e d  i n  a l l  a r ea s  o f  t h e  

s t a t e ,  w i t h  t h e  e x c e p t i o n  o f  Nome, Ko tz eb ue  and Kenai  where  

i n f o r m a t i o n  about  cases  had not  y e t  been e n t e r e d  on t he  PROMIS 

sys tem.

O f f e n s e s  were c l a s s i f i e d  f o r  pur po se s  o f  s t udy  i n t o  

t h r e e  g r o u p s :  "Most  S e r i o u s "  (Sex A s s a u l t  I  and Sex Abuse o f

M i n o r  I ) ,  " C l a s s  A and 8"  ( a l l  c l a s s  A and B f e l o n i e s  f o r  which  

t h e  c l a s s i f i c a t i o n  was known) ,  and C l a s s  C f e l o n i e s  ( a l s o

r e f e r r e d  t o  as " l e s s  s e r i o u s "  o f f e n s e s ) .  The c l a s s i f i c a t i o n  

was based on t he  u r i g i n a l  c h a r g e  f i l e d  by t he  p r o s e c u t o r  s i n c e  

the  f i n a l  o f f e n s e  o f  c o n v i c t i o n  was unknown.  About  22% o f  a l l  

t h e  o f f e n s e s  s t u d i e d  were amended o r  reduced p r i o r  to  

c o n v i c t i o n .  Each d e f e n d a n t  was c h a r a c t e r i z e d  by the  s i n g l e

most s e r i o u s  c h a r g e  a g a i n s t  him o r  h e r .

APPENDIX A
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Treatment Premises 
Regarding the Incestuous 
Family

From the workmg principle* of humanistic 
psychology tested by firsthand rnpcrrence with 
iocestuom families. the following major 
peembea rrgarding the interpersonal dynamics 
of the fannlka were developed and ir<r 
fundamental to the trescrmrm approach.

1 The family a viewed a* an organic system. 
Family Members assume behavior pattern* lo 
maintain ayWc-m balance (family horafWLajis).

2. A  d is to rte d  fa m ily  b o ro ccn  L is ts  is e v id e n c e d  by 

p c y rh rA v g ira ) a n d /O r p h y s io lo g ic a l sym p to m s 

in  fa m ily  m rm b o T i.

3. Incrsnxim behavior is one of the many 
symptom* of a dysftinruonal family

4. The marital refaoowship is a key fdcior Ln 
family organic b a n d  development.

5.  F a r c n t - d n k l in t r s r y o v *  b e h a v io r is  n o i lik e ly  

to  o c c u r w h e n  p a re n ts  e n jo y  m u ru a lly  

b e n e fic ia l n r ia iio n s .

6. H ig h  s e if- c v n t rp L s  Ln th e  u u ie s  is  a 

p r e r rq u h it c  fo r -a h ra lih v  n m r iu l re la u o n s lu p

7. H igh Jetf-concepts in the paren ts help to 
en g en d er high self-concepts in the children.

8- T n ch V id n ah  w ith  h ig h  se lf-c o n c e p ts  are n o t ap t 

lo  m g * g e  o th e rs  in h o s t ile . ag g T essrvc  

b e h a v io r . In  p irtic u fa s - , ih e v  d<> n o t u n d e rm in e  

th e  ve tf-c o n c c p l o f  th e ir  m a le s  o r ilo  ir  

c h ild re n  th ro u g h  rn c rs tu o u s  b e h a v io r .

9074653700; «  2

t'L
C o n m K iy , in d rv id asab  with krw  tdf-coooepo 
a re  v n td S y  * « |T 7 .  d m f lu s ^ v e d . an d  fee l th e y  

have k&de to kxw. TW y a r t  prim ed for 
behavior that b d e s tru c tiv e  to others and  

them welwfc*

10 W h e n  « *c h  in d iv id u a l*  are  p *n th h e d  m  the 

d c p c r x m a liz rd  m a n n e r o f  tn v u n iik in * . th e  le  w 

s d f-c o o c c p i/h ig b  d ra tn icT T Y c-rrve rg y  syn d ro m e  

is  m n fo r r r d  fc v m  w h en  p c u rb h m rru  ve rves 10 
fru s tra te  o n e  typ e  o f  h n v tiie  co n d u c t. th e  

d e s lr u r t r r r  e n e rg y  k  d iv e rte d  i f  a n o th rr  

o u tle t '  r  tu rn e d  m w a rd .

11 P ro rk s rtrv f ra v e  m a n a g e m e n t o f  th e  m o Je rtrd  

rh iid  a n d  h e r Fa m ily  in c h id r t  th e ra p e u tic  

p n x e d u re s  ih a i a fle v fa ie  th e  e n to u o n a l 

s tre s se s  o f ih e  e ip c w rT K c  a n d  the  re s u lt in g  

p u o ilrv c  x ck > n  of rh e  m m frtu * ify  an d  th a l 

e n h a n ce  th e  p ro ce sse s  o f setf-aw -*n rfiM 4 and  

se if- ro a n a g c rn c n i, a * w e ll as feefcngs c.»f fa m ily  

u n ity  a n d  g ro w th .

XEROx TELECOPIEP 495;12-12-65; 0:08
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2. History of 
the CSAlT
hi mkM971, a pilot projtfn was started tu 
c £ itr cotmiielinf CO KMttDy ablated dLixhijcn 
and their fanahta in Sarrt* Clara Ckxmty. Musi 
of riw rhud *ext&i *tw*C caves reform! to the 
project were Q fe  or intrafomily sexual 
mok-ststxm—usually fothtt-djuyfiici m co t  
Beottwr of the relatively large number of such 
casta (arouad thirty a year during the early 
1970») and because there was no other 
cocrdmaied system of case management, the 
pilot project was continued and even ma IT) 
grew iniD what b now known as the Child 
Seacal Abuse Treatment Program (CSATP).
To urvdenrand the origin of ibij miKAativTf- 
resource, it id nrces»try fint to look at the 
simarkm as it emted just before tf»e project 
was formed

The Problem
The popufartiqn of Sana Clara County. 

CahStwTua. in 1970 was apfn crrimstcly one 
nriQion ( 9 2 2 3 7 0  households). The median 
edwaraaal level was quite high: 1 2 .6  years. 
The population was 76.8 percrm white. 17J5 
peitiau hispanw:. 4 pereem oriental, 1.7 
pfcrwm Uadi and 1 perccm other races. The 
county’s ecoOMBy before the Second World 
War had boon prrasrfly agrkuimttd; by 1970, 
it w*s strongly based m rise rlrctrorucj, 
acroopwee, research-and^k^inprrwm, and 
daahpror.fc.u iag industries

Along wkh this md*X*TC nse in industry fovi 
cocat a snnflar riw in population, and mud; of 
the opssaty tfcte had once bet a hmdbtnd and 
orchards was zsow green over to middle-income 
hotttsac drvttopuicnn. The yv-eragc household
m S*«*a Q a s  County earned over thirteen 
ihmarand dofian a year, thr 'oghcst median 
id o n k  of any sattrtjpohdfi m n m ts y  m 
California. Tha1 counry's main population 
centBT was and a  the city of San Jose 
(popaferioe: 5613&2).

hi© i ( M h  stteiatics odat an i#tr krodewce 
of ia c a i or Of cHW a ln u t m grswral in Santa 
Qara County before 1771. Although the 
coanty was rrtx ro g  areamd thirty referrals a 
yonr of cases involving sexual abuse of 
dddhtn. cfaifc figure did doc n c h th  other u ses 
in rhr jpren ie justice system rucfa as the 
so-eathrd “bryeod cr**& oi" girit, many of 
wheat, as it turned out. also were vk itns of 
mcest. Despite- the foci dm  the thirty reported 
cases a year ao no way reflected the true 
n»«Aait o f snyhng aves, it was curmderrd 
qsste hagfa in rd an o o  bo the generally accepte d 
estinuoe of oa t or two cases per milbon (5 
Eitaoa Weinberg Had arrived at dtb estimate 
in 1955, dung 205 coon cases over the period 
1907-1958,1 Other studies h*d substantiated 
Wekaherg t  % arc . amf it w»j tegsmfod w  the 
best cararuc avoilabir-)

T h , mntaH that the C&ATP was formed, 
however, w n ju ju yo much the high number of 
ch3d sexual'abuse casts. More immrtfiaicty 
preshog was the pTpfeiaa of bow these cases 
were brag h »rfcd  by the cr io sa l justice 
syyJxm *X dot thae. Meat often, the traditions! 
t actio  of law enforcement further aggravated 
the fomiiy’s airendy deeply troubled tfjtc  The 
cnahoal jorticr sy. ,an  refital primarily on two 
d n icer M y a tioB and y sn th a i nt It m ooed 
that the room ’ pi hue ? interest an the i-fold 
had so do wish wliat tpfritaosiy she xvtdd gjse 
tnsncd the ODwicbou o f the hfipgnl 
perpetrator. In ksccst cans jm rtkiM y, ihe 
wbcfefsmdy b•acame untonsgksi iw the prootn 
of retrehnifion The drrTrrgr to the foamy jtsH 
the scarrfoge w  often sreprab&e.

fo then, fradgkmal cuBMmtgnity Tnterwnaost 
added to the dbdri-victnB's (ear, tiuBtw. gu3*. 
and ow fajn a . often rtaned the fisther's career 
as -wefl as hb seV-respea, and ctstssSy led to

lS t B M  W l tlihwyr (Mm , V a fc  C u M  Pws«,
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^  break-tip of the entuc Caanty. Whh these 
ĵ jTUjnf oon*equeor*a to be expeartL k a no 
*x»oder that mo* famffies would not risk the 
^rvjrcr of reporting thrrr incestuous anaocm 
jp j did not rrtu rg the help and therapy they 
^pcraiefy needed-

in Santa Clara County. the Juvenil*
Probation Department (JPD) ts the mandated 
rcporrinf *g«»cr for child abuse oaser. Child 
frcxectrw- Sernces is the agency usually
f^^pousibie for rha fonrticjn eisewherc. The 
help die JPD offered was fragmented and 
tompbc^ed by burelRirfary, with the result 
that the already dyshaocurvnal family dynamic* 
*m r subjected to addihonal trauma.

The rtnm  and ber family were referrc-d to 
ooe of the counsefing agencies scattered over 
d>c county. Many diems resmed treatment 
because k was made so difficult for them.
There were ronrpliaied eligibility 
requirements and hang waiting lisu. A 
counselor lisu liy was assigned to a case on the 
bases of availability, rathrf chan on dw basis of 
training xati <-luIL In fact, rather than receiving 
counseling, the dkstt was often subjected to 
many diagTUisar teso that would later be used 
in court.

F.ven when counseling v «  jxrmdrd, there 
»as little coopoarion between mental health 
workers anc*. proh :on officers. The 
supervising ptoh.ct yn officer usually bdterf the 
ini cm illation, rrsoairm. and authority for 
proper case management. This poor 
management of reported cases of incest and 
child seacud abuse was not unique to Santa 
Clara County, baj^o.. k is a skuahoc that still 
prcraiis in most oftaununities throughout the 
United States.

The CSATP Is Started
In IS7J, Eunkr Peterson, supervisor of the 

Dcpcatifcnt/Pbtcaaafi section o f the Juvenile 
PmhjLhcm DrparnaetH, and Robert 5. SptcrvT, 
MD-, the consnkiftg p$ydd»trist for the JPD, 
ronr*cted Hank CsnrettO coOOTnnf the 
MiabtisfaiKettt of a~piksr c-ffSrtTCarreao, a 
licensed jjgarriagg v d  Enuife ctxmsekxr, would 
proyjdt l o ucaeiSig- to ~w-rm£ty abased children 
and their f  aurihet foe a trial period o f eighty 
hours sprawl orcf tight weeks- At the cod of 
dies period, the pdat program wouAd be 
esaii*etd by Sok^er, Giaorrtto, and Ptrmw n  *0 det^runr if i: sfaxJd be encnioued- Tb* 
ktitiaj ground mies o f the pilot pr e y a  were: 
the clients wooM be counseled oo-«te at the

Juvenile Prohatkjo Department d>e program 
would eruphaure conjoint family tho ̂ rf a* 
developed by Virginia Saur, aad lb? 
theraptmk approach would foDow a growth 
model pmheawd on himnrta&c psvrhotogv

Eariy Objectives
To jarwride urm  « iM r rm aitr cow»ee$m$. 

The fim  obyoctrw of che pilot program va.> to 
provide couuvcbng to lem B y  abused children 

t W  families as soon aa possible after 
chew referral to the JPD. Consequently it was 
dcoifed that clh-oo would be counseled at rhe 
JPD. vlwxc the counselor could be rewhly 
available to chert, rutbrr than at hrn prrratc 
office. It alv  ̂ was hoped that having ihe 
couroekx therr would hdp desugmame the 
JPD, so that U muld be Ttgarded w an agency 
whore people get help rather than 
pumure ucaumsL It wat anhdpated that 
taring the counselor on hand would facilitate 
comnmnicaaciu and coordination among all 
those persona responsible for the cates.

By the timr the pdot procrun had 
completed rts right wyris. Giarretro Ebnind that 
he was inextricably involved wi'b marry dimLS. 
It was apparmi that each dicnt required far 
more firive than the traditional weeidy hour In 
addiUMR to the bo«n- devoted to cotrrEnding, for 
nr.mple, Gianeao had CO spend an e uaJ or 
greater amount dme cmrsuiting with 
jus'ende and adult probation officers, police, 
lawyers, school teachrrs, and rrhabiHodon 
offiorta. All of thb work could not be handled 
by Giarretto alone, especially since he had to 
continue his practice to supplement his 
incartfc. Most fif the cltruU could u(X afford to 
pay foe the courtsefing. even wltru the fee was 
baaed tax a slidkif scale- They had already 
suffered siKkteu fevandaJ setbacks as a result of 
f-rpcmirr (bail bonds, legal fees, sqw ate  
homiag for the father, mrf juvenile had fees, 
for ejomipfe), U was dew  that the program 
had to be expanded in order to be fully 
dfirrrive.

‘T&  m w w h ir i  a n d  c M d t s a t e  « r r ld > h

fjsrvceak. It al*o became apparent rhxring rhe 
pffiy program that coum^hng alone was o it 
enoofh; the baa&y rcquifed a great deal of 
prachtfaJ axsznance tn hrfp thmi through this 
troubled period. They needed l>Hp in locating 
cons— ary resoonces feu sndt pressing needs 
as homing. CTqjJoyrnem, financial achdte, and 
legal assistance. Tim  effort required close
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1980

1982
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PROPORTION OF DEFENDANTS RECEIVING JAIL SENT^ ^ E S  

Sentencing of Sex-related Offenses: 1982  4

"Most 5erious" "Less Serious"
Offenses* Offenses**

•76 no data 44%

•79 3% 3 3 %

5% 56%

• 84 025*** 29%

Table 4

"Most Serious" offenses are Rape (1974-79), Sex Assault I 
( 1980 through 1985), and Sex Abuse of a Minor I (Oct., 
1983 - 1985).

"Less Serious" offenses include a) 1974-79: Lewd and
Lascivious Acts, Statutory Rape and Incest; b) 1980-1983: 
Sex Abuse of a Minor, Incest, Attempted Sex Abuse of a 
Minor; and c) Oct. 1983 and after: Sex Abuse of a Minor 
III, Incest, and Att. Sex Abuse of a Minor II.

It is assumed that all probationary sentences we re imposed 
in cases in which the original charge had been amended to a 
lesser final charge.
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D e f i n i t i o n  o f  Da ta

To s t udy  p a t t e r n s  o f  s e n t e n c i n g  f o r  s e x - r e l a t e d

o f f e n s e s ,  d a t a  were g a t h e r e d  f rom t he  P r o s e c u t o r s '  Management  

I n f o r m a t i o n  System ( PROMIS) ,  t he  D e p a r t m e n t  o f  P u b l i c  S a f e t y ,  

and t he  De par tme nt  o f  C o r r e c t i o n s .  The d a t a  s e t  c o n s i s t e d  o f

a l l  cas es  r e c o r d e d  on t he  PROMIS system f o r  t he  y e a r s  1980  

t h r o u g h  1 98 5 ,  f o r  wh ich  a c o n v i c t i o n  had been o b t a i n e d  on a 

s e x - r e l a t e d  c h a r g e .  The f i n a l  d a t a  s e t  i n c l u d e d  423  

d e f e n d a n t s ,  most o f  whom had been c h a r g e d  w i t h  o f f e n s e s  i n

1932 ,  1983 and 1984 ( o n l y  a few cases  were r e c o r d e d  f o r  1980 ,  

1981 ,  and 1 9 8 5 ) .

The cases  s t u d i e d  i n c l u d e d  o f f e n s e s  a g a i n s t  both  

c h i l d r e n  and a d u l t s .  The age o f  t h e  v i c t i m  was unknown f o r  29% 

o f  the  423 c a s e s .  The cases  had been f i l e d  i n  a l l  a r e as  c t h e  

s t a t e ,  w i t h  t he  e x c e p t i o n  o f  Nome, K o tz eb u e  and Kenai  wnere

i n f o r m a t i o n  about  cas es  had not  y e t  been e n t e r e d  on t h e  PROMIS 

sys tem.

O f f e n s e s  were c l a s s i f i e d  f o r  p ur p o s e s  o f  s t udy  i n t o  

t h r e e  g r o u p s :  "Most  S e r i o u s "  (Sex A s s a u l t  I  and Sex Abuse o f  

M i n o r  I ) ,  " C l a s s  A and B" ( a l l  c l a s s  A and B f e l o n i e s  f o r  which  

t h e  c l a s s i f i c a t i o n  was known) ,  and C l a s s  C f e l o n i e s  ( a l s o  

r e f e r r e d  t o  as " l e s s  s e r i o u s "  o f f e n s e s ) .  The c l a s s i f i c a t i o n  

was based on t h e  o r i g i n a l  c h a rg e  f i l e d  by t h e  p r o s e c u t o r  s i n c e  

t he  f i n a l  o f f e n s e  o f  c o n v i c t i o n  was unknown.  About  22% o f  a l l  

the  o f f e n s e s  s t u d i e d  were amended o r  reduced p r i o r  to  

c o n v i c t i o n .  Each d e f e n d a n t  was c h a r e  o t e r i z e d  by t he  s i n g l e  

most s e r i o u s  c h a r g e  a g a i n s t  him o r  h p r .
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