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STATISTICS ON UNINSURED MOTORISTS
FROM JANUARY 1, 1985 TO OCTOBER 15, 1935

Accidents Involving $500 Property
Damage or Personal Injury/Death

26,098 Drivers involved in accidents

3,779 Suspensions 1issued for failure
to provide proof of insurance

Reinstatements after providing
1.461 proof of insurance

2,318 Suspensions remaining m effect

for failure to provide proof of
insurance

Drivers Cited for Six-point
Traffic Violations

8,647 Drivers cited for six-point traffic violations

©2,726 Suspensions issued for failure
to provide proof of insurance

Suspensions voided after providing
312 proof of insurance

2,414 Suspensions remaining in effect

for failure to provide proof of
insurance



INFORMATION SHEET

Six-point Traffic Violations
Failure tc yield to an emergency vehicle
Failure tc yield to a flashing blue light
Failure of blue light to yield to authorized vehicle
Exceeding posted speed limit - 20 or more over
Altered speed limits - 20 or more over
Speeding in school zone/playground/crosswalk
Exceeding speed limit by 20 or more when:

Passing school bus

Towing mobile home

Crossing bridge
Impeding
Failure to stop for school bus displaying red lights
Driving with driver®s license revoked/cancelled/suspended
Driving in violation of limitation
Exceeding 20 mph when overtaking school bus
Operating motor vehicle while intoxicated
Reckless operation
Negligent operation
Hit and run
Reckless driving at state airport

Exceeding speed limit by 20 or moi<"- at airport

Exceeding speed limit by 20 or more 1in state park



VEHICLES COVERED UNDER HB 53x

§ 28.10.010 A laska Statutes t 28.10.011
Chapter 10. Vehicle Registration and Title.

Sec. 28.10.011. Vehicles subject to registration. Every vehicle
driven, moved, or parked upon a highway or other public parking place
in the state shall be registered under this chapter except when the

vehicle is

ij i driven or moved on a highway only for the purpose ofcrossing the
hirhwnv from one private property to another, including an implement
oi husbandry as defined by regulation;

i2' driven or moved on a highway under a dealer’ plate or tempo-
rary permit as provided for in AS 28.10.031 and 2S.10.181 (j);

' special mobile equipment as defined by regulation;

id" owned by the United States;

Si moved by human or animal power;

15>exempt under 50 U.S.C. App. 501-591 (Soldier’s and Sailor’s Civil
Relﬁf Act); )

(I Ldriven or parked only on private property;

(81the vehicle of a nonresident as provided under AS 28.10.121;

(Y' a commercial interstate vehicle und~r AS 28.10.i41;
(i0>transported under a special permit under AS 28.10.151;
( 1) driven or moved on a highway or vehicular way not connected
to the state highway system established under AS 19.10.020;

(12» a mobile home as defined by regulat:on. (8 7 ch 178 SLA 197a;
am 8 1ch 54 SLA 1979, am § 1 ch 99 SLA 1983)

Effect of amendment'. — The 1983
amendment added paragraph (12).

NOTES TO DECISIONS
For case construing former AS Sup. Ct. Op. No. 2518 (File No. 5437), 646

38.10.040 and meaning of "cross the P.2d 224 (1982).
highway," see Newell v. National Bank,



LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM Januarv 23, 2986

SUBJECT: Penalty for failure to have mandatory auto
insurance

TO: Representative Steven Rieger

FROM: Theresa L. Banniste: VP

Legislative Counsel

You have asked whether the present state mandatory vehicle
insurance law (AS 28.22) imposes a penalty on a person who
is required to carry the insurance but who 1is not involved
in an accident of a certain level under AS 28.22.210 or
cited for a six-point traffic law violation. Although AS
28.2<.200 requires certain operators and owners of motor
vehicles who are not self-insu-ed under AS 28.20.400 to
carry motor vehicle liability insurance that complies with
AS 28.22, there 1is no penalty imposed until the person has

the accident or is cited for the six-point traffic law vio—

lation and fails to provide proof of such insurance.

TLB:csh
c5/023
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fill JINEAL. ALAS* A

IhJ Lru L5 ou7.it5 3c:
LEGISLATIVE AFFAIRS AGENCY
MEMORANDUM January 20, 1986
SUBJECT: Waiver of mandatory motor vehicle insurance

requirements (Work Order No. 1A-1572)
TO: Representative Steven Rieger

FROM: Theresa L. Bannister 0
Legislative Counsel

You have asked whether the waiver of mandatory insurance
coverage allowed by AS 21.89.020(e) allows a person to avoid
the mandatory insurance requirements for motor vehicle opera—
tors. The answer is no. AS 21.89.020(e) allows a person to
decline purchasing the insurance coverage from an insurance
company, but this ability to decline does not eliminate

either (1) the requirement under AS 28.22.200 that the

person have the insurance, or (2) the requirement under

AS 28.22.210 that the person show proof of such coverage

after certain accidents and traffic law violations. The
person who fails to demonstrate such coverage when called

upon to do so by AS 28.22.210 will suffer the license
suspension penalties of AS 28.22.240 (unless the person other—
wise successfully challenges the suspension) even if the
person waived purchase of the coverage under

AS 21.89.020(e).

TLB:mkr
M2:046
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1§ B IBRETRO I to the tiijjli-
way fund, an- not charged at Ilie lIlili’
.f ixlioMion with a trust which cun he
tarried mi: w< compliance with tin*
|if.vt-i.ins of foristAmcinl. art. 03, re-
lating i" appropriation hills. In re
Opil.m.tl of flIC Justices (Itl.'IS) m N.IC.")Jd
vI". 3WI M.i-s. ft'iii.

fader a proposed hill providing for
payments from highway fund to Inuiiiei-
palith's and statutes providing for high-
way fund, money included In highway
fun! and to Ik> received from sources
designated hv statute for highway fund
Is required to lie paid into treasury as
m'money received on account of the com-
monwealth” within the constitut'on, and
such money is not expressly 1 . aplled-
ly received on account of the cities and
towns to which payment Is directed to
lie made hy the proposed hill, as re-
spects applicability of provision of con-
stitutional amendment relating to ap-
preprint'on hills. 1d.

A proposed hill providing for payment
of designated sum from highway fund -0
municipalities for local highway purpos-
es is tint such a "distribution 1)1]1 as
would bo excluded from requirements of
constitutional amendment relating to
special appropriation bills. 1d.

The constitutional amendment relat-
ing to appropriating hills was not inap-
plicable to hill appropriating designated
sum from highway fund to lie paid to
municipalities on theory that payment
was not authorized frota state treasury,

since, under statutes, money constituting 4.

highway fund and money derived from
designated sources for highway fund is
in and i< to tie paid into the treasury of
the commonwealth, and such fund is not
owned by any corporate body apart
from the commonwealth. Id.

St.Ibli). e. 325, and St.1917, c. 270,
providing for expenditure of money of
highway improve-

commonwealth for
selectr 'ui,

ment on petition of town
does r.ot authorize selectmen to con-
tract to do the work in name of town
without any vote of town empowering
them to make such contract. Wood v.
Town of Concord (1929) 107 N.M. 311,

£>> M ass. iso .

The contributions and assessments
paid iiit-i the state treasury by cities,
towns and counties for maintaining, re-

IMW.IC WAYS AND WORKS

pairing. Improving and conatrnctin.
ways, should have Iteeit credited to tho
general fund In the treasury of n,p”

mumvoullh to cover anticipated annm-
printlotis made hy tlie legislature, how.
ever any balance left in excess of pJ
aPl  printiona slmuld bo transferred ta
the highway fund in accordance with
tliis section. 8 Op.Atty.Gen.lbio, p. g

2. Surveys and plans

Cities and towns are authorized 17
this section to hire outside enginccra
nnd consultants to perform survey »u<i
layout work under supervision of D*.
pnrtment of Public Works, nnd Includo
cost as an acceptable expenditure. Op.
Atty.Gen, April 21,100-1, p. 221.

Cities nnd towns may have pinna of
proposed Improvement of highways pre-
pared by outside engineers nnd consult,
ants, subject to Department of Public
Works approval, and include cost n» «q
%%cne_pt?g_le expenditure under this sec-

3. Safety devices

Department of Public Works may use
funds provided by 1902 Act relative to
accelerated highway program, for Imtnh
latinn of safety devices, Including traf-
fic control signals, at locations wliera
there was no federal participation in
E&;;En%ntsgf costs. Op.Alty.Gceti. Nov, 24,

Research

The commonwealth is nuthnrizod to
spend federal highway aid money for re-
search purgoses. Op.Atty.Gen. Juno 10,
1935, p. 108.

5. Parking facilities

The department of public works may
not spend highway or bond Issue fmtta
to provide parking facilities In tlio
downtown area of I'rovincotown lit or-
der to accommodate the Increased traf-
fic anticipated hy the completion of tho
Mlil-Cnpo highway. Op.Atty.Gcii. .Vnrch
3, 1931, p. 50.

C. Fines

Fines assessed for motor vehicle viola-
tions on reserrnt us of the luetropoll-
tan district commission between Deccnm+
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tier 1931 nnd Oelnls r 1935.
paid in 1Iie iriMsin-er and n ieiM -r gencr-
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thereafter should lie paid to

should he assessed
O” AM.v.G'-n.

the treasury of a county.

i.f the eoniuionWi'iiuUh, and all fine* Dee. 3, 1935, p. 17.

COMPULSORY MOTOR VEHICLE LIABILITY INSURANCE

Sf./9//9, c. 571, which, transferred, from the department
of public works to the registrar of motor vehicles certain
powers and duties with respect to compulsory motor vehicle
liability insurance, among other things, substituted the' Mate
treasurer” and the “registrar" for the "department” in cer-

tain sections under this subdivision.

§ 34A. Definitions
The following words, as used in sections thirty-four A to thirty-
four J, inclusive, shall have the following meanings:

“Certificate", the certificate of an insurance company authorized
to issue in the commonwealth a motor vehicle liability policy, stating
that it has or will insure the applicant for registration of a motor ve-
hicle with respect to such motor vehicle for a period at least cotermi-
nous with that of such registration under such a motor vehicle liabili-
ty policy which contains an anniversary date of December thirty-
first, or a renewal or extension of such a policy, which conforms to
the provisions of section one hundred and thirteen A of chapter on*
hundred and si /only-five or that it has executed a binder, as defined

in said section one hundred and thirteen A, under and in conformity
with said section covering such motor vehicle pending the issue of a
motor vehicle liability policy; or the certificate of a surety company
authorized to transact business in the commonwealth under sec n
one hundred and five of said chapter one hundred and seventy-fivi
surety, stating that it has or will guarantee performance by the appli-
cant for registration of a motor vehicle with respect to such motor
vehicle for a period at least coterminous with that of such registra-
tic-l under a motor vehicle liability bond or renewal or extension
thereof, payable to the commonwealth, which conforms to the provi-
sions of said section one hundred and thirteen A and has been execut-
ed by such applicant as principal and by such surety company as
surety; or the certificate of the state treasurer stating that cash or
securities have been deposited with said treasurer as provided in sec-
tion thirty-four D.
“Guest occupant” or "guest occupant of such motor vehicle”, any
person, other than an employee of the owner or registrant of a motor
vehicle or of a person responsible for its operation with the owner’s

375
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or registrant's express or implied consent, being in nr upon, entering
or leaving the same, except a passenger for hire in the case of a mo>

tor vehicle registered as a taxicab or otherwise for carrying passen-
gers for hire.

-m.Motor vehicle", shall, in addition to the meaning prescribed by
section one, include a trailer, as defined by said section one.

"Motor vehicle liability bond"”, a bond conditioned that the obli-
gor shall within thirty days after the rendition thereof satisfy all
judgments rendered against him or against any person responsible for
the operation of the obligor’s motor vehicle with his express or im-
plied consent in actions to recover damages for bodily injuries, includ-
ing death at any time resulting therefrom, and judgments rendered as
aforesaid for consequential damages consisting of expenses incurred
by a husband, wife, parent or guardian for medical, nursing, hos. d
or surgical services, or for indemnity, in connection with or on ac-
count of such bodily injuries or death, and judgments rendered as
aforesaid for contribution as a joint tortfeasor in connection with or
on account of such bodily injuries, sustained during the term of said
bond by any person, other than a guest occupant of such motor vehi-
cle or any employee of the owner or registrant of such vehicle or of
such other person responsible as aforesaid who is entitled to pay-
ments or benefits under the provisions of chapter one h tndred and
fiftv-two, and arising out. of the ownership, operation, maintenance,
control or use of such motor vehicle upon the ways of the common-
wealth or in any place therein to which the public has a right of ac-
cess, other than by an employee of the federal government while act-
ing within the scope of his office or employment and covered by the
provisions of section 2679 of Title 28, United States Code," to the
air ,unt or limit of at least five thousand dollars on account of injury
to or death of any one person, and, subject to such limits as respects
injury to or death of one person, of at least ten thousand dollars on
account of any one accident resulting in injury to or death of more
than one person; provided, however, that in the case of a person who
is engaged ir. the business of leasing motor vehicles under any system
referred to in section thirty-two C, the words "motor vehicle liability
Ix>nd" shall mean a bond as described herein but conditioned further,
except in the case of vehicles leased for a term of more than thirty
days, that the obligor shall within thirty days after the rendition
thereof satisfy all judgments rendered against him or against any
person responsible for the operation of the obligor's motor vehicle
with his express or implied consent, including such consent imputed
under section thirty-two E, in actions to recover damages for injury
to property, and judgments rendered as aforesaid for indemnity, or
for contribution as a joint tortfeasor, in connection with or on ac-

MOTOR VEHICLES AND AIRCRAFT s 0 s 3 4 &

count of such injury to property, sustained during the term of said
bond hy any person, and arising out of the ownership, operation,
maintenance, control or use upon the ways of the commonwealth of
such motor vehicle, other than by an employee of the federal govern-
ment while acting within the scope of his office or employment and
covered hy ihe provisions of section 2679 of Title 28, United States
Code, to the amount or limit of at least one thousand dollars on ac-
count of any such injury to property.
"Motor vehicle liability policy”, a polity of liability insurance
which provides indemnity for or protection o the insured and any
person responsible for the operation of the ,'nsured’s motor vehicle
wilh his express or implied consent against loss by reason of the lia-
bility to pay damages to others for bodily injuries, including death at
any time resulting therefrom, or consequential damages consisting of
expenses incurred by a husLand, wife, parent or guardian for medical,
nursing, hospital or surgical services, or for indemnity, in connection
with or on account of such bod'ly injuries or death, or by reason of
the liability for contribution as a joint tortfeasor, in connection with
or on account of such bodiiy injuries, sustained during the term of
said policy by any person, other than a guest occupant of such motor
vehicle or of any e ployee of the owner or registrant of such vehicle
or of such other person responsible as aforesaid who is entitled to
payments or benefits under the provisions of chapter one hundred
and fifty-two, and arising out of the ownership, operation, mainte-
nance, control or use of such motor vehicle upon the ways of the
commonwealth or in any place therein to which the public has a right
of access, other than hy an employee of the federal government while
acting within the scope of his office or employment and covered by
(he provisions of section 2679 of Title 28, United States Code, to the
amount or limit of at least five thousand dollars on account of injury
to or death of any one person, and, subject to sue?) limits as respects
injury'To or death of one person, of at least ten thousand dollars on
account of any one accident resulting in injury to or death of
more than one person, or a binder its defined in section one hundred
and thirteen A of said chapter one hundred and seventy-five
providing indemnity or protection as aforesaid pending the issue of
such a policy; provided, however, that in the case of a person who is
engaged in the business of lcr '.ng motor vehicles under any system
referred to in section thirty-two C, the words “motor vehicle liability
policy” shall mean a policy of liability insurance as describe 1 herein
and providing, in addition, except in the case of vehicles leased for a
term of more than thirty days, indemnity for or protection to the in-
sured and any person responsible for the operation of the insured’s
motor vehicle with his express or implied consent, including such con-
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sent imputed under section thirty-two E, against loss by reason of the
liability to pay damages to others for injury to property or hy reason
of the liability for indemnity, or for contribution as a joint tortfeasor,
in connection with or on account of such injury to property, other
than by an employee of the federal government while acting within
the scope of nis office or employment and covered by the provisions
of section 267!) of Title 28, United States Code, sustained during the
term of the policy by any person, and arising out of the ownership,
operation, maintenance, control or use upon the ways of the common-
wealth of sue!” motor vehicle, to lho amount or limit of at least one
thousand dollars on account of any such injury to property.

Amended bv St.1935, c. 459, 88 1, 2; St.1945, c. 384, § ].; St.1949, c.

MOTOR VEHICLES AND AIRCRAFT 50 53 4 a

) i and after the effective date
bi . apply to nailer vehicle liability
bond- and policies, and to deposits, cov-
eriug motor vehicles and trailers regis-
terod for operation during the year
nineteen hundred and sixty-three, with
re-|« i-t. however, only to ‘ceiilenis oe-
curling on or after said effecti-1 dale.”

St.1902, e. 170, M 1 and 2. approved
time 11. lfitlS, and by sctth.ii 3 made ap-
pljeuldc to motor vi-bb’le liability Imnds
and motor vehicle liability policies is-
sued for the year 1901 and for s.il.sc-
pient years, inserted, within the defiui-
lions of "motor vehicle liability bond"
and “motor vehicle liability policy" ex-

St.1901. e. 517, 58 1 and 2, approved
.Time 12, 1901, and by .section 1 made tip-
pllejiblo to motor vehicle liability bonds
and motor vehicle liability policies is-
sued for tlie year 1905 nnd subsequent
years, substituted, within thedefinitions
of "motor vehicle liability bond” and
"motor vehicle liability policy", the

w1ty *Ur'" «»*e* 'chide upon Hie

el "'c 'dtmimnwealtl. or in any

111t ™ caowlier "0 «
" ' cwss l, "®» of

Y"rE (L eomi»..,nwciiltl, of such mo-

or .

.5t.1907. c. 730, 8 eA, approved Nov. IS,
1907, and by section 11 made effective

571, ?1; St.1939, c. 282, 8§ 2, 3; St.1961. c. 177, 88 2. 3; St.1963, c.

c./
125 r.s.t;,\, .

35836§§§ A%; St.1963, c. 476, §§ 1,2; St.1964, r. 517, §§1,2; St.1967,

Historical Note

Si.1925 it; ?2.
St,192' c. ‘ti's <2.

St.195". C. 31". extended Itie coverage
under llIs' compulsory motor vehicle lia-
bility insurance laws to include certain
consequential damages. Section 5 thcre-
nf provided: "This act shall not apply
to motor vehicle liability policies or
bonds, both as defined in section thirty-
four A of chapter ninety i.f the General
Laws, or to deposits under section thir-
ty-four D of said chapter, covering mo-
tor vehicles registered for ojieration dnr-
infg the vurri'iit year or any part there-
of "

St.193". c. 159. eliminated compulsory
motor vehicle iiisuraiul for the benefit
of guests of persons whose liability was
covered thereby. Section 5 thereof pro-
vided: "The provisions of (lds act siml!
not apply to motor vehicle liability poli-
cies nnd bind-, lk>th as defined in sec-
tion thirty-four A of chapter ninety of
the General Laws, issued or executed in
connection With the registration of mo-
tor vehicles or trailers for operation
prior to or during the current year or
any part thereof: nor siml! said provi-
sions affect the coverage of any deposit
made under said section thirty-four 1) in
relation to such operation.”

The 1915 amendment made changes lit
the paragraph defining the term "certif-
icate.”

Si.192s ¢ :isi D i.

St.1920 ¢. 310 j 1.

Tito 1959 amendment, approved May 0,
1959, laws 1959, c. 252, 5 2 added the
proviso to the paragraph defining “Mo-
tor vehicle liability bond”; section 3 of
ihe amendatory act added llie proviso to
the paragraph defining "Motor vehi-
cle liability policy."

section 0 of the 1959 amendatory net
provided: "The provisions of tlds act
shall apply to the registration of motor
vehicles for tin' year nineteen hundred
and sixty and for subsequent years.”

The 19111 nuiciidtiicut, approved Marclt
(i, 19U1, excluded vehicles leased for
more than 30 days from the operation
of the law requiring compulsory proper-
ty damage insurance coverage hy |>cr-
seiis iu tlii' business of leasing motor ve-
hicles.

St. 1903, e. 35S, 88 1 and 2, an emergen-
cy act, approved May (5 1903, tnnde
changes within the definitions of "motor
vehicle liability bond” and "motor vehi-
cle liability policy” which were necessi-
tated by enactment of chapter 231R re-
garding contribution among joint tort-
feasors.

Section -1 of chapter 35S provided:
“The provisions of sections thirty-four
A and thirty-four D nf chapter ninety of
the General Laws, as amended by sec-
tions one, two and three of this net,

378

Jan. 2, 1909, rewrote the definition of

elusions with respect to certain cm-
"Certificate."

ployees of federal government.

Cross References
Action to recover statutory consequential damages within this section, see c. 231,

§ 8515.

Approval, contents, charges, etc.,
B 113A-113.J.

Assigned risks, motor vehicle liability policies, sec e. 175,811311.

Cancellation of compulsory motor vehicle liability insurance policies, see c. 175,

1131).

Certificate as condition precedent to registration and to accompany application, see
section 1A of (Ids chapter.

Compulsory motor vehicle liability policies, see c. 175, 5 113A.

Definitions of motor vehicle liability policy or bond, applicability to section requir-

ing notice to insurer of default, see c. 231, § 5SA.
Limitation of actions for bodily injury or death when in judgments required to be

secured by this chapter, see c. 200, 8§ —l
Limitation «f actions far dentil wherein judgments require to lie secured, see c. 200,

8 4.

Medical pajr provisions, see e. 175, § 111c.
Minors,"Contracts for motor vehicle liability insurance, see c. 175, 8 113K.
Notice' of default to company issuing motor vehicle liability policy or bond, sec

of motor vehicle liability policies, see c. 175,

c. 231, 855A.
Owner’s responsibility in action for com equeutinl damages, seec. 231, 8§ S5B,

Payment of losses under liability contract, see e. 175, § 112.
Presumption of Insured's consent to operation of vehicle, see e. 231, § S5C.
Itnee or color, non-issuance of policy on account of, penally, see e. 175, § 113K,

Rebates,
Acceptance, prohibition, see c. 175, § 1S3.
Offer to pay or allow, prohibition, see c. 175, 8 1S2.

Renewal "f motor vehicle liability policies or bonds in certain cases, see c. 175,

8 113r
Revocation of notice of cancellation of liability policies, see e. 255C, § 21.
Riders nnd endorsements, commissioner’s approval, see e. 175, 8 192.
Security for damage caused by non-residents, see section 3G of this chapter.
Surety for operation of school tins, see c. -10, § 4.
Way, definition of, sec section 1 of this chapter.
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Law Review

A'U"l.n ng.iiti-t owners and oiierninr*
«f mot.-r vi-'ib-les. TImmas K. Lambert,
Jir. n % 8> xacca L.j. 52

Airplane pilot. *-I*owini; wilful and
wanton ini'roiidin | by pilot within Male
.~a.vt statute. 31 JATLA 1.1 565
119651

Assault and buttery under general |ii-
Mlily insurance. 1 Albert Itui'gnyne
and Eugene l.ync. 7 Annual .Survey nf
Mass. l.aw, Boston College, p. 177
illh>u.

Automobile Cniapul-ory insulalice law
—cvisteno’ nf relation nf agency, Mycr

Commentaries

Imputed contributory negligence
where owner is passenger in | dri
by spouse. 32 ATI* I..J. 120, 2f driven

tnsurniiee em leased vehicles, j. wyj
bert Burgoync. ti Annual Survei/ nf
Mass.l.aw, Buxton College, p. ISO ( ()5{))

Insurance on nonowncd automobiles.
L Albert Butgoyne, Il Annual Survey
of Mass,Law, Boston College, p
(1904).

Insurance policies, 1 Albert Itur-
gnyue, 9 Annual Survey of Mass.l.aw
Boston College, p. 193 (1002),

Insurance policy conditions. .1, Alliert
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Miller Vehicle insurance, 1959 legisla-
tion. J Albert Burgiiytte, 0 Annual Stir-
vey of Mass.l.aw llietmi College, p. 178
11959).

Motor vehicle insurance; Ways nf
I'.mmniiwealtli J. Alliert Burgoync. 5
Annual Survey of Mass.Law, Boston
College, p. 195 1195s).

Owner nr guest. Thmims F. lL.amliert,
Jr. (1958) 22 NACCA L.J. 15,

I'lending defenses. J. Albert Bur-
gnyne. Il Annual Survey of Maxs.Law,
Boston College, p. 187 (1903).

Prenatal injury. Thomas F. Lambert,
Jr. (1900) 25 NACCA L.J. ISO.

Punitive damages, liability of insur-
ance carrier. 31 JATI.A L.J. 42 (1905).
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table organization- lie provided for and,
if so how? Frank W. Grituiell (July-

Sept.1910) 25 Mass.l, i). No. ti, p. 1I.
Status of ebililleli under guest ilcts.
Thomas I-. Lnml -rt. Jr. i195™m -Ji
NACCA L.J, 10

Suits against, owners and operators of
motor vchirlos. Thomas F. l,ami ‘rt, Jr.
and Paul D. Itlu'inguld (1962) 28 NACCA
L.J. 82.

1'uiiisured motorists euvernge. J, Al-
bert Burgoyne and George 14 Donovan.
13 Annual Survey of Mass.Law. Boston
College, p. 253 (1911(5L

Views and vistas in torts. (1960 61)
26-27 NACCA L.J, 27.

Ways of commonwealth. J. Albert
Burgoyne, 1(1 Annual Survey of Mass.

f'herkov-ky (1929) 9 Boston I.L.itev.
212. Burgoync and George K. Donovan. i:j
Itight to enjoin preferential .settle- Law. Boston College, p. 187 (1963).

. i . Animal Survey of Mass.l.aw, Boston
Automobile ipuranec, Harold Wil- College, p. 255 (19(5(1) . X o
liam.- (Aug.1931l It: Mass.l,Q. No. 7, p. s " ment of multiple claims arising out of wh ib | §
1 ' ' ' Insured defined in motor vehicle In- automobile accident, involving owner in- ¢ enb_lorpn:)_tlj_st—cr:uso coverage .IO

surants’. .1 Albert Burgoync, it Annual sured under a compulsory limited liabili- 2:’9020 Iep}ml'?telelsy ;fu\]rzr}cLeAls La;a|8a4-
Compensation problems dented by fi- suyrvey or Mass.l.aw, Boston College, p. ty policy. 49 Harvard L.ltev. (558 (Feb. P
1930). (1965).

nancially Irrri|*inslhlo motorists. (May 207 (1901).

1953) O Harvard L.Itev. 1300. Should motor vehicle insurance for

Investment income and underwriting
Compulsory coverage of motor vehicle  profit. .Inch 15 Birkinslul (Summer ears owned hy municipalities and clmri-

insurance. .1. Albert Burgoyne, 11 An- 19(57) S Boston College L.Uev. 713.

nual Survey of Mass. Lnw, Boston Col- X X

lege, p. 217 (I'ICI). Joint tort-feasors. ,l. Alliert Bur-

goyne, 10 Annual Survey of Mass.l.aw,
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Garage liability, construction of terms

ot policy 18
Gross negligence, guest occupant 30
Guest occupant 28-31
In genera! 28
Duty owed guest 29
Gross negligence 30
Imputed negligence 31
Imnuted negligence, guest occupant
Injuries covered 21,25
In general 24

willful or intentional wrong 25

Interest anJ costs 49
Invitee 32

Law governing 4
Leased vehicles 34

of registration of motor vehicle nnd

In substance thal single Judge w » j(19].
fieil in dismissing resident'a hill for

i t»(,)il.fsozg?))lsf)dllcgl?f ;i,KZﬁaUPS P(-)[ﬁSkv

Xii

31 Alleged umNinstitiillonallty of provi-

sions "f Massachusetts motor vehicle
law relating to compulsory insurance
was so lacking in substance Hint the
district judge was warranted in dismiss-
ing the hill to enjoin enforcement of
such provisions for want of jurisdiction.
Porcsky v. Ityan (C.C.A.193G) 82 F.2d

Liberal construclinn of terms of policy
15 311, certiorari denied 55 S.Ct. c~S, 29k

Limitations 5

U.S. 051, So L.Kd. 1380, rehearing denied
50 S.Ct. 030, 208 U.S. 002, SO L Kd. 1409,

Loading and unloading vehicles, con-

struction of terms '* policy 17
Other insured

Passenger for hire arid Invitee

Persons inc}imnified, responiil, and

consent

Persons not Indemnified, rcspnn .ulllty

and consent 23
Policy 9-13
In general 9
Dating back policy |11
Extended coverages 12
Presumptions as to policy 10
Reformation ot policy 13
Preferred claims 40
Presumptions ss lo policy to
Property damages 27
Purpose of law 3
Reformation of policy 13
Registration
Reimbursement provisions
Representations by insurer 38
Responsibility and consent 21-23
In general 21
Persons indemnified 22

Persons not indemnified 23
Settlements 42

Validity |
"Ways ol the commonwealth" G

Wi illlul or Intentional wrong, injuries
covere 25

Withdrawal by insurer 43

I. Validity

Alleged unconstitutionality of state
statute, applicable solely to intrastale
traffic, requiring posting of $5,000 bond,
cash, or liability insurance, as condition

The statutes making registration of
nutomidiilu and issuance of number
plates therefor conditional upon the i~
pllicnnt for registration giving security
covering nutomoliile hy nutomobllo lin-
hllity policy, or bond, or deposit of cosh,
or security for damages for bodily inju-
ries including death and consequential
damages caused liy operation of automo-
bile, are eonsi'.itutiomil, 1'orcsky v. Keg-
istrar of Motor Vehicles (1940) 07 N.K.
2d 107, 319 Mass. 717.

Creation of compulsory state Itisnr-
mice fund, providing security for motor-
ists' civil liability for personal Injuries,
is not ju».triable exorcise of police [tow-
er. In re Opinion of the Justices (1030)
J% N.K. 294, 271 Mass. 582, 09 A .Lit.

The compulsory motor vehicle Insur-
ance act is valid in all respects. In re

Opinion of the Justices (1925) 147 N.K.
081, 251 Mass. 509.

2. In general

The compulsory motor vehicle limur-
ance act is a remedial statute that tun
been broadly construed to carry out Its
lieneficent  purpose. Desmarnis V.
Standard Ace. Ins. Co. (1951) 118 N.K.2d
SO, 331 Mass. 199; O'ltoak v. Lloyds

Casualty Co. (1931) 189 N.K. 571, 285
Mass. 532.

The compulsory motor vehicle liability
insurance statute is a remedial statute
and Is to be construed liberally to sup-
press the mischief intended to !>e pul
down and to advance the remedy which
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It w.- lidciiilcil to afford, General Ace.
['II" A Life Asmic. Corp. v. Hrow 11951)
«i- N.K.'-'d OtiS, 327 3 aso, 225; C.ieeuvo
\ Kearney (1931) 190 N.K. 817, 2-0
Ma** 481).

UiccusHlon nf effect of verdicts for
plaintiffs on compulsory aiitoinoliile iti-
uranee rates had no place in argument
. to liability of dcf« hint. Perry v.
Iji Plante (1902) 179 N.K.2d 913, 313
Mass. 570.

After decision that commissioner of
insurance had authority to establish
ehissification of risks and rates of com-
pulsory motor vehicle liability insurance
according to gores, egislature was as-
sumed to have lieon familiar witli the
decision, and fact thal legislature there-
after amended the statute covering such
insurance hut. retained the section defin-
ing commissioner's authority in its iden-
tical language was persuasive evidence
of legislature’s intent that existing au-
thority of commissioner should continue
unaffected. Doherty v. Commissioner of
Ins. (1952) 102 N.K.2d 190, 328 Mass.

101.

Thil requirements of compulsory auto-
mobile insurance law apply nlilto lo all
who seek to register motor vehicles to
he operated on ways of commonwealth.
Service Mut. Liability Ins. O'. v. Aroti-
ofsky (1941) 31 N.K.2d 837. 30S Mass.
219.

Under compulsory nutoumbile liability
pmiey wherein insurer agreed to indem-
nify insured for liability arising from
negligent operation of insured's nuiomo-
lille, Insurer Wjt& bound hy result of ac-
tion against,insured as to negligence of
driver of automobile, though Insurer did
not defend notion against driver. Mtic-
Itoy v. Hartford Aceident & Indemnity
Co. (1935) 197 N.K. 510, 292 Mass. 105,

100 A .L.It. 121S.

Compulsory -dor vehicle insurance
law did not ivc to claimant any greater
or further rights to benefits nf automo-
bile liability policy than existed prior lo
enactment of such law. Itruyelte w.
Sandinl (1935) 197 N.K. 29, 2!ll Mass.
373.

Where automobile is no longer con-
trolled hy dealer, he is not required by
compulsory insurance law to carry pull-
ey covering it. Liddell v. Standard Ac-

AND AIRCRAFT S0 s 5 4 4

Note 3
cbh-nt In Co. (tP.TH 1S7 N.K. 39, 283
MasH. 3 |u.

Identical Words used In two sections
of compulsory invuruiieo law relating lo
automobile.s iiiii:4 be presumed to have
IS'CIt used Willi same meaning. Id.

Provision of .Massachusetts eompulso-
r, automobile policy that cxirnlcrrim-
rin coverage shall not apply when mo-
tor chicle is used to carry passenger#
for C'ttsidcratlou was not limited to
transiK.-tatioti of passengers by common
carrier ir hahitually or as business.
Sleeper \ Massachusetts Ponding 5: In-
surance t'o, (1933) ISO N.K. 778, 0S3
Mass. 511.

Coiupulsi. ry tiaiomoliile liability insur-
ance statt to cnulnmphitcs registrant
having Ieg,-l capacity to contract lor in
suranee, "ad would not In? satisfied hy
acts Ot four year old girl. Mollo v.
lioomingdalc (1933) 183 N.K. .810, 281
Mass-. 107,

Motor vehicles owned by express com-
panies are exeejited from the :qqlienti'Oi
of (lie compulsory iiPairaucc act. .8 Op,
Alty.Goll.1929, p. 512.

3. Purpose nf law

Purpose of compulsory motor vehicle
liability insurance statute is not to pro-
tect the insured from loss hut to com-
pensate persons injured through the op-
eration of motor vehicles. General Ace.
Kirc & Life Assur: Corp. v. P.row (1951)
OS N.K.2d (i0OS, 127 Mass. 225; Itoni-
haiim v. Kmployers Liability Assur. Co.
11912) Il N.K.2d 54. 311 Mass. 282;
Wheeler v. O'Connell (1937) 9 N.K.2(l
544, 297 Mass. 549, 111 A.L.lt. 1038.

The statutes dealing with registration
and insurance of motor vehicles have
for their purjioso (lie protection of trav-
elers upon the piddle ways. Kennedy v.
Consolidated Motor Lines (1042) 13 N.K
2il 121, 312 Mass. S1; Service Mill. lia
bility Ins. Co. v. Aronofsky (1911) 31 N
K.2d 837, 80S -Mass. 249.

Fundamental purpose of compulsory
autmuohile liability insurance statute is
the protection of travelers. Fields v.
Parsons (1908) 231 N.K.2d 711, 353 Mass.
700.

Comidhince with notice requirement
of e. 175, § 113A for c.onoelhillon of com-
pulsory automobile liability policy is im-
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i-.rr.iiit n- (ffxtivi' nilnilnixtriiiliiii of

i Mkorj motor vehicle insuramv law
-i > legi- .itive purpose was lg make

TV tA > — ~ * g make

‘ Trm.'rmitio t
\a |, < r-gt-tr-ill I* HSI leq‘
n.auf.-nauM Wis as §amg-

@H?Fﬂ‘)%gﬁm%é{mﬁwmu GF mistaken

d' trimeat ,,f traveling public
and to the It.'urcd Id.

Tli” fundai -titilpurpose of compulso-
ry n,"tor ' ee le in-uraiice is lo provide
e..n,f-ii-atim o.r injuries nr death In-
eurr-d by travellers upon Hie public
way« psidting from the operation of
motor veld. JVe.imirais v. Standard
Avc. |-s Co ilb.")i Ils N.K.2d MI, 331
Ma~. 199.

The dominant purpose of statutes
making registration of automobile and
issiiaiso of t.umlier plates tlicrefor con-
ditional upon applicant giving see irily
Is to make provision for security in
collection of lotiipi ii-ation for daiungcs
sustained witlmut fault by travelers or
on highway through negligent operation
of motor vehicles’. Porcsky v. Itegistrar
Of Motor e?lcles G9IS) SI) N.K.2d 521,
323 Mass.

The broad ; ;rpo«e of the compulsory
llisurat.ee nil was to protect llit* travel-
ing public; not to eouilie|] the autoir.ohilc
owner to provide accident insurnnce
Upon hi- own life for the benefit of his
family. Oliverli v. Preferred Accident
Ins. Co. of X, a York (PJI3) 45 N.K.2d
2¥13. MI') Mass. tc;. 143 A.L.K. 1391.

The dominanr purpose of the compul-
sory motor vehicle liability insurance
statute is protection of person injured
by negligent o|«-rntioii ' motor vehicles
mi tho ways of die eoimnonwealth Imi
statute ijoos not disregard right of in-
sured to obtain indemnity for which in-
sured pays. llrovwn v. Great American
Indemnity Co. 11937) 9 X.K.2d a17. 2!)S
Mass. 101. 111 A.l. It. KH15.

Terms of compulsory motor vehicle in-
surance law relative to giving of notice
<+ cancellation of policy wore ret tired
Pi lie interpreted lit light of dominant
ivgisl-.tive purpose of law, which was to
promote human welfare and general
safety of persons on public ways. Mer-
chants Mur. Casualty Co. v. Justices of
(superior Court (1935) 197 N.K. Itlti, 2!)1
Mass. M.

S AND WORKS

Purpose of compulsory motor vehicle
liability insurance statutes was that all
registered motor vehicles should 1* pro-

leeted hy -Mich Insurance.so that persons
Injured yhy Chelr operation mlgrﬁ have

some seenrity for collection of daimigis
s\ustairyedsLCaeoM/o v.mKearney (ItdHj

purpose of compulsory motor vehlclo
insurnnce law was to furnish security
for payment of damages to persons In-
jured through otlier's use or motor vehl-
ilcs on public ways of commonwealth.
(Ju/.tmfldd v. Lllitcrly Mut. Ins. Co.
<19341 Pan N .K 23, 28G Mass. lift.

4. Law governing “nettier claim for
personal m]ury agalnst insured nml it*

drﬁ&1 nWﬁ? VE{S@&QOW Rh‘é’gs&&fm}%&%
compulsory automoblle liability (mlicy
was a question of substantive law and
would be determined according to lawa
of Massachusetts, where contract of In-
surance was presumably made nml
where insurer was called upon for per-
formance. Connecticut Indent. Co. v.

| m.C.BHS) 74 K.Supp. 333, affirmed
10S 1\2d -120.

In ascertaining applicable Massachu-
setts law in interpreting clause of motor
vehicle liability policy in absence of any
decisions by stale courts directly touch-
ing upon such clause, federal court
would interpret clause according to gen-
eral principles of common law recog-
nized in Massachusetts. Id.

Law of New Hampshire governed
rights of parties in actions hy guests
against host for injuries suffered in col-
lision in New Hampshire on two-lane
highway when host's vehicle suddenly
crossed solid yellow dividing center-line
into opposite line of traffic, (inodiltc v.
Ol\(/)l70rrison (191-2) 180 N.K.2d (17, 343 Muss,

5- LI. Rations
mriitii |||ra|nst non-

rdSaefit mo%orls{ ‘who tphiea¥ed ' fimits:
tions defense, it would lie presumed that
defendant was subject lo general portion
of statute providing for compulsory In-
surance. rather than to portion thereof
exempting nonresidents operating within
commonwealth for less than 30 days,
and that one-year statute, applicnblo
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insurance is required, way. Head v. Huber (1937) 11 N.K2M
{-..veined ~utloii. Smith v. l'asgimlictto 121. 2!l1S Mass, 12S.
i G 19,57) .lhl K.qup. r-so, Limitation of one year within which
Wb- i'o first writ was made out two L . L
o to tiring an action for an injury does
days before expiration of statutory year . .
e ; not restrict the right to recover In an
«~ini no attempt was made to serve it on . o
X . . action for personal injuries covered by
the last day, fact tluit registration of . Y
R tin- Massachusetts compulsory liability
defendants insured truck under the com- .
i o . insurance statute, hut merely affects the
pulsory motor vehicle liability insurance .
A . remedy. Itrown v. Great American In-
lalule shown to plaintiff was in a )
name appropriate for the mine of a cor demnity <o. (1937) 9 N.K.2d 517. 298
> approp e min Muss. Jit], 111 A.L.It. 11(15
pora‘ioti and gave no indication of the
names nf any individual owners consti-
tuting a partnership which owned the
Iruck ami because of a |- diday followed
hy a .Saturday, the writ Im| to be made

out before tlie ordinary means of check-
ing lieeaino available disclosed an "iiua- tor's inventory discloses no assets or

viddnlde accident" authorizing the com- that claim is secured under compulsory
mencement of a new action within a insurance law, since status of claim
year and plaintiff and his attorney were must lie caliable of final determination
not. negligent in relying upon appear- Wwhen action for its enforcement is
ances. Duff v. Holds (1951) 9!) N.K2M  brought. Gallo v. Foley (1937) 5 N.K.2d
17, 327 -Mass. 3J7. 425, 290 Mass. 113.

Where a finding was entered for Where it was agreed that, plaintiff's
plaintiff on April 21, 1938, after trial of intestate was a guest occupant in motor
a tort, action in superior court, and dam-  vehicle the limitation under e. 200, S 4,
ages were assessed in excess of the ml dealing with actions of tort for death
damnum, and it was not claimed that which were required to lie secured hy
assessment was due to accident or mis- Jaw was not applicable. Noon v. lleford
take, and after finding was made there (1901) 29 Mnss.App.Dcc. 98.
was no matter remaining to lie disposed
of by the court before action could lie G "Ways of the commonwealth"
lermiiiiited, the case was "ripe for judg- . .
ment” mi May Id, 1938, within superior . Accident was ?ne arising out of opera-
court rule regarding entry of judgment tion Of,, vehlcl_e upon wavs of commqn—
lit civil actions ripe for judgment, nml v_vea_lt_h Wlt_hm °°”_"°_”'S°Ty automoblle
hence plaintiffs lull filed mi September “ah_'“ty_ POI.'Cy pr_m_ndmg indemnity _for
29, 1939, to apply in satisfaction of bodily _mJurles arising out of operation
judgment the obligation of codcfendnnt's of VEh_'Cle on wa_ys of commonV\{eaIth,
insurer under /nil automobile liability w_here insured vehicle was proceeding at
policy was barfed by one-ycnr statute of high rate of spged and went out of con-
iimitntiniis\XiuL\v'Ith.stnndiiig that judg- U'©' ©on state highway and entered res-
ment was-hot entered for plaintiff until tgurant pa”"f‘g lot anq sFruck plain-
In-ccmher 12. 1938, Sullivan v. Jordan tiffs' automobile. Hnrakiewicz v. Halms
119111 30 N.K.'2d 387, 310 Mass. 12. (19G3) 188 N.K.2d 581, 315 Mass. 591.

Classification of claims under statute
permitting action lo Is- brought against,
administrator within six months after
giving bond to recover preferred claim
is not affected hy fact that administra-

; P : In the case of Commonwealth v. I'ac-
Ar? action for_ mjurles_, resulting from cia (1958) 153 NK.'d (illl, 335 Muss. I,
negligent operation of city truck by city ) .
employee, sustained hy plaintiff while the court sald_: Because the language
loading truck in a city yard, was barred of 5 3_4A varle_s somewhat from that
L Lo found in § 24 with respect to ways, the
by provision of limitation statute cover-
ing tort actions arising out of operation eases under § 34A are helpful hero only
of vehicles owned hy city, where not py VY'ay of analogy and are not control-
brought Tintit more than a year after in- ling.
jury, as against contention, based oil an-
other clause in statute, that provision
related only to actions arising from op-
eration of motor vehicles on a public

11 M.GIA—25 385

The words "upon the ways of the
commonwealth” as contained in this sec-
tion means public ways within the com-
monwealth, or one laid out under the
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niitie'rl;r nf - I' -tivral: w.
Aon | el*'eee ||' N.K 2d
M»— j:9
<it1 vy 1 a'nnitmtiile on a
ol - | (+ milml liy a (noa
e .na oirti a = \r'ti.<lij<-lic fur
L.<>u-iig ma m 'titifli<l In (lie
r = ol tir Lilnjisit-iiry molar vchl-

o T if. ifKill' erntiitii wivea tim
I id: lad :nn <sIn ttin way fur

nav | «l-e fnr wliwi the public ways
> tl < |Uinin'iuinlTh are custniuarii
g-ml ly tli- [iilit«'. Gniinral Am. I'ito &

T.ifn A--:r. t'orp v. Brnw (1951) 9s N.
110 o>, 27 M.i" 225,

Injury sii‘iaiin d by triulc umiijiant
wlnii'i dcith r-siilp d from tim injury,
which was r.iu-nd by negligent opera-
tion nf truck within a rifle range, did
tnt take place "j, tim "wny« of tite rotn-
tiinnwi'altli." witlilia meaning of iliioted
words as used in compulsory motor ve-
tiiele llrtl-ility Insurance act, since quo,
e+ words mean the pnltlic ways within
the commonwenitli. Terrasi v. Peirce
119391 2.7 N.K.2d "71. 5n) Mass. 109.

7. Cla»ificatlon ot risks

Commissioner of insurance r estab-
lishing ri"k classification?, should use
only those accidents covered by liability
insurance required hy a 175, S 34A,
since then, is tmt a sufficient correla-
tion |Imetwee, accidents involving only
property danaee and rt>e risk which in-
dividuals pvesnft to the compulsory in-
surance -ystem. (jp.Alty.Gcen. Aug. 12,
1991, p. 03

8. Creditors and creditors rights

In hill in equity to reach nod apply
automobile liability insurer's .litigation
under policy in satisfaction of judg-
ments obtained against insured by in-
jured automobile passenger and her litis-
I'aml, insurer was hound by results of
negligence action as to all matters de-
cided therein material to recovery by
passenger. l'ezzuolo v. Travelers Ins.
co. 119501 150 N.K.2d 795, 33S Mass. 078.

In action to recover tlie ammmt of an
unpaid judgment olitalned against plain-
tiff hy guest in an automobile operated
by the plaintiff with the consent of its
owner, the insured to whom the insurer
had issued a liability policy in compli-
ance with the compulsory automobile in-

prune ways and works

snrnmt- law o gl-jmton statwl a cause

nf ad imi, .

Mill ('as (.. v. lL«.ii,».r,,.IIH
. - (Mg vmes M1 NLLVGd 139, 333

Mils"  Mil.

The right of a judgment creditor of
iu-iii'i'd. who obtained judgment based
on negligent operation of truck, to reach
obligation tif Insurer under compulsory
liability policy providing indemnity
against liability for bodily Injury or
death arising out of operation nf truck
elsewhere than upon the highways of
the rmumomvcnlth, depended upon nml
was limited hy thr? rigiit of the insured
to enforce the indemnity contract. Ter-
rasi v. Peirce (1939) 23 N.E.2d S71, 3(3
Mass. d09,

Compulsory automobile liability insur-
ance statutes provide for security in
collection of compensation for damages
sustained without fault I»y travelers on
highway through negligent operation of
automobiles, but. do not make available
to judgment creditor proceeds of policy
unless judgment debtor falls within defi-
nition of one assured under terms of
policy. Leonardo = Do Vellis (1935) 198
N.K. 201, 292 Mass. 239.

9. Policy—In general

The liability, for which indemnity la
required hy compulsory liability insur-
ance policy, is founded on insured's neg-
ligence. Bortdmum v. Employers Liabil-
ity Assur. Co. (1912) 11 N.E.2d 54. 311
Mass. 282.

Where insured elected to take out n
compulsory automobile liability policy
instead uf tailing advantage of alterna-
tives provided by compulsory automobile
insurance law. insured would be deemed
to have assented to provisions of policy
with full realization of their import,
nnd policy would not fail for lack of
"mutuality”. Service Mut. Liability Ins.
Co. v. Aronofsky (1941) 31 N.K.2d 837,
30S Mass, 21!).

The ri ;lin of persons injured hy auto-
mobile to |ave recourse to compulsory
motor vehicle liability policy came Into
existence upon occurrence of accident,
and rights of insured or of insurer un-
der policy could not, subsequently to ac-
cident, bo modified to detriment of per-
son injured. Kallon v. Mains (1939) 10
N.K."Jd (18, 302 Mass. ICO.
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In in limi mi compulsory motor vehicle
nill 1 principles applicable in eases
denting with ordinary policies are not
«-eemjtrolling. Wheeler v. O'Connell (1937)
p N.K.Jii 511, 297 Mass. 519, 111 A .L.It.
Tx.

Know ledge of lo - wlliell tllig’.t result
i.i Insured under automobile liauility by
against him hy insure, s attorneys was
no bar to rights or attorneys for insurer
to act for its interest. Long v. Union
Indemnity Co. (1932) 17S N.K. 737, 277
Mass. 428, 79 A.L.It. 1119.

Business of issuing policies or becom-
ing sureties on bonds given under com-
pulsory motor vehicle insurance act may
lie confined to corporations. In re Opin-
ion of the Justices H925) 117 N.K. 081,
251 Mass. 599.

The provisions of this section require
u definite and distinct form of policy
embodying in itself the terms set forth
in (lie definition of motor vehicle liabili-
ty policy in the section and a policy
containing other provisions brought
within the statutory terms hy a rider is
not such a form of policy as the com-
missioner of insurance is empowered to
approve. .8 Op.Atty.Cep.1920, p. 1-10.

10. Presumptions as to policy

hi suit 011 compulsory automobile lia-
bility policy whleli was not introduced
in evii nee, the only presumptions per-
missible were Hmt owner had registered
automobile in compliance with the law,
that a liability policy had boon Issued
uml that the policy conformed to statu-
tory mn; L-itc. Joyce v. London & Lan-
cashire Itiiieinnity Co. of America (1942)
o N.K.2d' 779, 312 Mil's. 351

In suit lo reach and apply toward sat-
isfaction of judgment proceeds of com-
pulsory automobile liability policy which
was not introduced in evidence, policy
was presumed to conform to statutory
mandates requiring such insurance.
Leonardo v. Do Vellis (1935) 19S N.K.
294, 292 Mass. 239.

In action on eoiupu’ ry automobile
liability policy where policy was not in-
troduced in evidence, it was presumed
Hint policy conformed to statutory man-
dates requiring such insurance. Mac-
Itoy v. Hartford Accident & Indemnity

8 4 A
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Go. (19.75) 197 N.K. 519, 292 Mass. 105,
109 A.L.It. 12is.

Liability policy must eo.i'aill matters
of substance required by statutes, and is
assumed to provide indemnity for in-
sured and any person responsible for op-
era)ion of vehicle with insured's con-
sent. O'ltoiik v. Lloyds Casualty Co.
11931) 189 N.K. 57!. 285 Mass. 532.

It must he presumed that motor vehi-
cle insurance policy sued oil not in
record was issued in accordance with
statute. Caron v. American Motorists’
Ins. Co. of Chicago, IIl. (1931) 178 N.K.
28(J, 277 Mass. 150.

11, - Dating back policy

Insurer which dated hack compulsory
liability policy in ignorance that insured
had been involved in an accident prior
to issuance of policy, hut subsequent to
effective date of policy as dated hack,
was estopped to deny liability as to par-
lies injured, when Insurer issued certifi-
cate which was filed with registrar of
motor vehicles. Royal Indemnity Co. v.
Granite Trucking Co. (1930) 4 N.E.2d
.809, 290 Mass. 149.

12, —-- Extended coverages

Where provision of automobile liabili-
ty policy tiffords a broader coverage
tunn statutory liability ns to territory,
amount recoverable, nnd circumstances
of operation, insurer's liability is mea-
sured exclusively by policy. Blair w.
Travelers Ins. Co. (1935) 197 N.K. GO
291 Mass. 432.

The commissioner of insurance may
approve an automobile liability policy
containing the provisions required by
this section, and extended coverages, so
long as the .extended coverages are not
inconsistent with the terms of this sec-
tion. S Op.Ally.Gen.192H, p. 111

13, - Reformation of policy

Insurer on compulsory motor vehicle
liability policy which had beendated
hack hyinsurer in ignorance that in-
sured had been involved in accident
prior to issuing policy hut within effec-
tive time of policy as dated back, nnd
insurer thereafter having issued certifi-
cate of insurance, was not entitled to
reform policy so as to make effective
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Note 13

iLit> lili tif t= accident nml defeat
rimvi ry by |[>-r>nti> inkolci-d in accident
with itvil I:>>il Indemnity Co. v.
eer.tnrtrie I.illiltc.i | X |[(2d 80(1,
irMI'lL., e 1],

14. ConUrur.lion ol terms of policy—In
general

i'he priiieipl' - covering inlcrprctntiou
of mi ordinary insurance jiolicy have
I-in i-r.-r- rly di-li-garded in determin-
ing tli" =>>3if nml extent of a compulso-
ry iiinii.r \i-hi>V policy in order to ne-
coiupli-h the legislative :iin of provid-
ing c>iit)f»'ii;iti"ii in those who have
Icon injur*-il tv automobiles. Destnnr-
ni' V. 8tar)dard Ace. Ins. Co. (1ft.1l) 11S
X.K.2d -d. M| Mass. 1<,

When- insurer in defining covornge in
nutomobile liability policy promised to
pay in accordance with the compulsory
automobile lial'ility security net. refer-
ence to tin; act made the policy the one
a&>fined hv ihe statute even though the
verbiage mi not identical, and the
omission of the words “to others” was
immaterial as res|iects li. lility of insur-
er for Isidity injuries suffered hy nmiicd
a<:nred himself through the nperntinii
of tile Vi-hicle hy ni'other with named
nssiired's consent. Olivorin v. Preferred
Aecident Ins. c... ,,f Xew York (1013) -i5
XKt-'d 2G3. 312 Mass. 420, 1Kt AX.It.
1391

Insurance policy, issued to meet re-
quirements of c.impiilsnry motor vehicle
insnratnv statute, must, lie eonstrned in
cminftri.ri with such statule nml inthlic
policy emi»Mlicd therein. Ciutenfield v.
Liliert.v Mut. lus. Co. (1934) Ihd X.K. "I,
L'sii Mass.

Whenever contract, bused on valuable
coitsidcratiiin, lias as its main purpose
carrying of passengers, nntomol'l'c li-t-
hility insurer under policy p"«r hiding
lialiilitr if passengers are canned for
consider.iiion i> not liahle for ocra-
retires during Journey covered hy con-
tract. Sls-per v. Massachusetts Hand-
ing & 1l< co. (10331 ISt) N.K. 77s, 2S3
Mass. Oil.

"Or" as used in Hahilily policy ex-
empting a .nlciits arising “out of or in"
employment of insured's employees, has
disjunctive meaning. Taint v. Aetna
Life Ins. Co. nf Hartford, Conn. (192S)
lot* N.K. Pit, 2Ul Mass. 400.

IM'lIUC WAYS ANI) WORKS

15 Lllicral roustruction

¢'hn language of policy issued under
compulsory motor Vehicle linliility
mice law should he rotoirued liliernllv
to tneniilplish legislature's purpos,- if
protect travelers on highways from Inin’
ry hy motor vehicles. llortdimiln v. J’m.
ployers lLiahllity A. air. Co. n*i|->i
Ivid 51, 311 Mass. 3,S3,

Language of pulley prescribed hy stnt-
Ule providing indemnity and protection
against loss only to insured and to tiny
person responsible f,,r operation of |n.
sured's motor vehicle with express or
inijilicd consent .should he construed lib-
erally to accomplish purpose of I*gls]a.
tnre to protect travelers on highway
from injury hy motor vehicle. Dickhi-
son v. (ircat American Indemnity Co
(Ni;i7) d X.K.2d J.'!1), 2IHI Mass. 308.

10. Extraterritorial lialiillly

Where insured truck was used princi-
pally for commercial purposes, hut on
day of accident the truck was used to
transport its operator and others to ri-
fle range, the occupant's dentil resulting
from the accident which occurred within
Hie riftc range was covered hy extrater-
ritorial public liability coverage of com-
pulsory liability policy which covered op-
eration of truck, notwithstanding decla-
ration in policy that use of the truck
was commercial, since such description
mt.tut only the regular and dominant
use, n,id was not a .pecificntion of the
only use for which the truck might pos-
sibly lie required. Terrnsi v. I'clrco
(le'th) let X.K.'.'d 871, 304 Muss, 100.

Kxtrnlerritorinl clause of automobile
liability policy insuring against lass
from liability “for damages on account
of bodily injuries"” covered consequential
damages for medical expenses and loss
of services resulting to parents of minor
i -'ildren injured by insured's negligence,
' jrniier v. Hudson (1033) 187 X.K. 025
_'SlI Mass. 231.

Inclusion of automobile liability insur-
ance made compulsory by statute nnd of
voluntary extraterritorial liability insur-
ance in one policy did not change rules
of coastruction which would lie applied
lo lilt; different kinds of Insurance If
they had been embodied in separate poli-
cies. id.
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Higlds nf ndniinINtriilor of deceased,
killed in automobile collision in New
Hampshire, against Insurer who issued
Massachusetts compulsory policy witli
extraterritorial coverage, were no great-
t> than those of insured against whom
administrator recovered judgment.
Sleeper v. Massachusetts 1ondiiig Vv til
suranee Co. (11)33) Is>i X.K. 778. 283
Mass. all.

Jlodgment creditors were not entitled
In recover against judgment debtor's in-
surer under Massachusetts compulsory
automobile policy containing extraterri-
torial coverage, for accident occurring
in Now Hampshire, where judgment
debtor at time of accident curried pas-
set ers for consideration which preclud-
ed recovery under |» ev. Id.

Xew Hampshir compulsory automo-
bile lial'ility sta.iito permitting recovery
though automobile Is used to carry pas-
sengers f'ir consideration was mil "s|«--
eific statutory provision" annulling ex-
clusion clause in Massachusetts compul-
sory policy wit" (-xtrntcrritnriul cover-
age, precluding recovery where iiutoino-
bile Is used to carry passengers for con-
sideration, under provision in policy
that special statute in any stale shall
supersede exclusions. Id.

17. Loading anti unloading vehi-
cles

The loading and unbinding clause of
Massachusetts compulsory motor vehicle
liability policy iss .-d to express compa-
ny would he construed as extending cov-
erage to some accidents in which vehicle
does not take /in active part, t'onnceli-
cnf. Indian, fn. v. Loo (C.C.A.19IR) KiS
i-/jd -120, y

The opening of sidewalk elevator
doors hy driver of express company's
truck for purpose of delivering parcels
from truck to consignee hy means of
sidewalk elevator was integral part of
unloading llie truck, so that under Mas-
sachusetts law, injury lo one who fell
into open elevator well was proxiinntcly
oatisod hy "unloading” of truck, within
compulsory motor vehicle liability policy
covering use of truck, including loading
and “unloading”, Id.

Under Massachusetts law, there is no
requirement that some article from in-
sured vehicle cause accident in order for

8§ 3 4 A
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compulsory motor vehicle liability policy
lo cover accident hy virtue of loading
tit.il unloading clause >n policy. Imi it is
sufficient if there is u causal relation
between either the loading >r unloading
and thi' accident. Id.

B. - Garage liability

Automobile dealers and repairmen
who have furnished certificate ami ob-
tained registration cannot, by failing In
nllaoli their plates to vehicles, withdraw
from coverage of their policies custom-
ers' vehicles for which they have se-
cured registration. K oner v. Century
Itideill. Co. (101(1) 07 X.102(1 700, 320
Muss. 0, ;05 A.L.It. 1103.

The words in garage liability policy
defining “motor vehicle" as a motor ve-
hicle iin.ier dealer's or repairer's regis-
tration menu motor vehicle which dealer
or repairer may by attaching bis plates
lawfully use on public highways hy vir-
tue of his blanket registration, whether
or not his plates are actually upon it at
liniment of any particular accident, nnd
hence policy covered injuries caused by
negligent operation of customer’'s auto-
mobile hy garage owners' employee as
necessary incident of repairs notwith-
standing automobile was driven with
customer's plates. Id.

A garage liability policy iiisiit-ing
against liability because of injury sus-
tained through ‘‘ownership, mainte-
nance, occupation or use of to prem-
ises" including public ways Immediately
udjoiiilng and "all operations either on
the premises or elsewhere"” which are
necessary and incidental thereto includ-
ing repairs of motor vehicles, insured
against liability arising out of testing of
vehicles upon public ways for purpose
of repairing llicin in course of business.
Id.

19. Other insured

Where garage liability policies issued
by different insurers, one covering driver
and other covering owner of vehicle, each
hud ti limit of liability of $5,000 and
both afforded coverage for accident con-
cerned, and I»ith policies contained other
insurance clauses by which it was pro-
vided tlmt if insured had other insur-
ance against loss company was not lia-
hle for a greater proportion of loss than
applicable limit of liability stated in
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di'i-htratinn tsire k> 1< totn1 ti|>pli<til%do
limit of liability of all valid and colicc-
tilda insurance ne.iin-4 sueli loss, and
puli' :*=<< made this formula applicable to
rlie compulsory coverage in event. Unit
other insurance was carried in cmiipany
authorized to transact business in Mns-
saciiUo'its, al'd both insurers were nu-
llii'rizcd to transact insurance in Massa-
ehusi-rts and iusarauce under both poli-
ciis was collcctilde. each insurer was
llah'e for one-ImIf of the cemhincd A
Coverage or $5nun together witli costs
nnd imprests. Maryland ('tts. Co. V.
Hunter (I'Xliu 10S N.K.21 271, !ill Mass.
Sas.

20. Certificate

Wi.cn insurer issued certificate which
was filed with registrar lie was stopped
from denying liability as to parties in-
jured. Itoyal Indemnity Co. v. Grnnile
Trucking C". 11930) -! X.K.2d SO!), 200
Muss. 110.

Person whose name was suhslitutcd
on certificate of compulsory automobile
liability insurance after registration of
automobile by alteration of owner's
name, which appeared thereon at time
of execution, was net directly insured
by policy so as to impose liability on in-
surer for judgment against such person
for injuries received in operation of
automobile covered by policy, regardless
of whether application for registration
in name of such person, which was at-
tached to certificate, or certificate, was
filled out and signed first. Leonardo v.
De Vellis (1933) 19% X.K. 2D-1, 292 Mass.
239.

Liability of insurer under compulsory
automobile liability policy cannot lie
stretched beyond terms of certificate in
light of governing statutes. Id.

Contractual obligation of insurer un-
der compulsory automobile liability poli-
cy is defined by Insurance certificate
and policy, and is not affected hy con-
duct of applicant for registration of
automobile not covered by insurance ci-
ther in placing name on application for
registration or otherwise. Id.

Omission of statement as to residence
nnd address of owner in application for
registration of automobile is not cured
by recital in accompanying certificate of
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insurance company that it has issued re-
quired requisite compulsory insurance to
applicant, since certificate is made sul>.
sequently lo application and is not au-
thenticated hy applicant. Croan v. n08.
ton Klovatcd Ry. Co. (1935) 198 Vis
172, 292 Mass. 221!

Certificate of coverage under Compul-
sory Motor Vehicle Liability Insurance
J.aw required by section 1A of fids
chapter as condition of registration can
appear on ho face of the application
for registration instead of being an indl
virtual stub attached thereto. Op.Atty.
Cen. March 14, ItMfl, p. ill.

The registrar of motor v-‘Wclcs could
require certificates as provided itt J ia
of this chapter precedent to registration
of vehicles for which the Interstate
Commerce Commission 1ms issued per-
mits of interstate transportation of pns-
scngcrs and which are used solely in
such interstate transportation, only if
tlie type nf coverage required by Mnssu-
chnsetts docs not conflict with the cov-
erage required by the Interstate Com-
merce Commission, Op.Atty.Gon. May
17, 1919, p. 77.

21. Responsibility and consent—In gen-
eral

Driver's prior statement, which relat-
ed to her possession of automobile, but
which contained no reference to her
having Iteen given permission of In-
sured's son to operate automobile, con-
stituted nil admission by driver nnd ns
such was ndm'ssiblo, in action against
such driver, the owner of the automo-
bile and the owner's insurer, as substan-
tive evidence relative to question wheth-
er she had permission of insured's son
to operate automobile tit time of fatal
accident. Goodncy v. Smith (19(i8) 242
X.K.2d 413, — Mass. — .

Permission given on occasion by auto-
mobile owner to her IG-year-old cousin
to turn automobile around in street for
purposes of washing it did not crcntc
bailment continuing through time when
cousin, using duplicate keys made with-
out knowledge of owner, took automo-
bile from parking space used by owner
in proceeding to her place of employ-
ment atul was involved in accident
Rcaltreto v. Slica (1907) 223 N.K.2d 523,
352 Mass. G2
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Coder thi« seelion providing that poli-
cy should euvor any person responsible
fin- operation of insured vehicle with in-
sured's express or implied consent,
words "express or implied consent” pri-
marily modify not the word "npcrutiim”,
hut the word "responsible", and Imply
possession of vehicle with consent of
owner and responsibility to him. Hur-
ley v. Flanagan (1913) 48 X.K.'dd G21,
313 Mass. 3G7.

Under tills section providing Hint p'di-
cy should cover any person responsible
for operation of insured vehicle with in-
sured’s express or implied consent, re-
sponsibility for operation of vehicle ac-
companying possession conferred by
owner is the test, not whether the par-
ticular operation was with express or
implied consent of owner. Id.

The motor vehicle liability insurance
act providing that policy should cover
any person responsible for operation of
insured vehicle with insured’s express or
implied consent requires only that in-
sured consent to responsibility on part
of person, against whom judgment is ob-
tained, for operation of automobile
somewhere, and that judgment be based
upon operation upon the ways of the
commonwealth. Id.

Person to whom owner voluntarily in-
trusts automobile would he “responsi-
ble" to owner for operation of automo-
bile within meaning of compulsory mo-
tor vehicle insurance law. Fallon wv.
Mains (1939) 19 N.K.2U (18 302 Mass.
1GO0.

If insurejl’ owner of an automobile,
expressly dr by implication, gives his
eonsent.-fo another to take it on high-
way nhil there operate it, right of opera-
tor to indemnity from consequent loss
exists even though vehicle be operated
in manner, or by persons, or r-t times
nnd places not authorized or even it
such uses be forbidden by owner. Dick-
inson v. Great American Indemnity Co.
(1937) G N.K.2(1 439, 29G Mass. 3GS.

In suit against automobile liability in-
surer to apply in payment of judg iiont
against automobile driver obligation of
insurer under liability policy, plaintiff
bad burden to show that at time of acci-
dent driver was responsible for opera-
tion of automobile with owner’s consent.

8 4 A
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Novo v. Kmpl'i.vors’' Liability Assur. Cnr-
pnraiion (193Gl 3 X.K.2d 737, 295 Muss.
232.

In suit In reach and apply toward sat-

pulsory automobile liability policy, tia-
liilily of insured for indemnity for or
protection to insured nr any person re-
sponsible for operation of insured's mo-
tor vehicle with his express or implied
consent must he established. Leonardo
v. De Vellis (1933) 1)S X.K. 201, 292
Mass. 239.

In action on compulsory automobile
liability policy, fact that driver of in-
sured’s automobile who had insured’s
permission to drive automobile had no
license lo operate did not bar action
against insurer based on driver's negli-
gence. MacKey v. Hartford Accident &
Indemnify Co. (1935) 197 N.K. 510, 292
Mass 103,100 A.L.It. 12-iS.

To entitle driver to indemnity pro-
vided for by automobile liability policy
under motor vehicle law, driver must, at
time and place of accident, have been
driving car with express or implied con-
sent of ''ssurcd owner. Frankel v. Al-
lied Mutuals Liability Ins. Co. (1931)
192 N.K. 517, 2SS Mass. 218.

Under compulsory automobile liability
policy, existence of responsibility for op-
eration of motor vehicle, not authority
for particular operation at time of acci-
dent, fixes insurer's liability to indemni-
fy person oilier than owner against lia-
bility for negligent operation. Koudreau
v. Maryland Cnsu:!ty Co. (1934) 392 N.
K. 38, 2S7 Mass. 423.

Automobile owner, permitting vehicle
tu oc on public ways by personal use
thereof or operation through servant or
agent or user responsible to owner, may
incur liability for damages which insur-
er, issuing policy required by statute,
must make good to limit of insurance,
notwithstanding violations of owner’s
rules and conduct by otto whom lie per-
mils to use vehicle. Gu/.enfield v. Lib-
erty Milt. Ins. Co. (1034) 100 N.K. 23,
2SG Mass. 133.

Motor vehicle owner’s consent to im-
mediate conduct by user responsible to
owner at moment of accident while op-
erating it on public ways with owner's
consent is immaterial on question of in-
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Note 21
surer'- liability under compulsory motor
i,-li»S iliiiratiee p.diev. Id.

1* wmi--e» .f i.-tnpid-iiy motor vehicle
Jlisi.r."tuT law tli.it policy shall cover
i.it iy ai:"lii'>>lo owner, Imt. any otli'
fi 'juti'il'ip ti liiiii in Its use eontein-
pint'-' that insurer's liability shnil run
witli ear utniffccted liy owner's action
tildes' its presence mi public ways was
without Ids sanction. Id.

Itailee tal.itit; automobile with owner's
consent on condition (lint lie return ear
in half an hour was "person responsible
for o[>crntinn of insured's motor veliiclc
with his express or implied consent”
within compulsory motor veliiclc insur-
ance law. though bailee failed to return
automobile as agreed and accident oc-
curred after time for its return expired.
O'ltoak v. llovds Casually Co. (1931)
1'9 X.K. 371. 283 Mass. 332.

I'er-oti to whom owner voluntarily in-
trusts motor vehicle for use is "rcspnn-
sible” to nwtler for its ii|lK>rntion within
compulsory motor vehicle insurance law,
though person intrusted with veliiclc
break- contract of bailment, hi.

"lle.-poiisihlo,"” within compulsory mo-
tor V' liie’c insurance law, providing In-
demnity for jiorsnii responsihlo for oper-
ation ..f insured's motor vehicle witii his
express or implied consent, means liable,
answerable, or under hnundcn duty for
its proper use in accordance with terms
upon which possession lias been deliv-
ered. Id.

Test whether operator other timn in-
sured comes within compulsory motor
vehicle insur: nee law Is whether opera-
tor was responsible to owner with own-
er's express or implied consent, not
whether operation at time of accident
was consented to. Id.

In suit to reach proceeds of statutory
Indemnity policy, evidence showed in-
sured's automobile wits operated with
his implied consent at time it struck
plaintiff's intestate. Royer v. Massa-
chusetts Itomling & Insurance Co. (1931)
178 X.K. 323. 277 Mass. 339.

Where taxicab was asset of insured's
estate and was operated liy driver with
administrator's consent at time of acci-
dent. liability insurer was liable, though
taxicab had been bequeathed to adminis-

tralor. Hnhbs v. t'luiuitigham (193d) 174
X.K. 181. 273 M ;i". 329.

Compulsory_ insurance law did not
make owner liable for negligence of one
not servant or agom. o|terating motor
vehicle with his knowledge nnd consent.

McNeil v. I*iovers lﬂjﬂl) 103 X.K. 38s'
290 Mass. [Hi. Co

22. - — Persons indemnified

Where nuiomoliilc liability policy pro-
vided Indemnity for those whose opcrn-
lioo of tin! insured tttilomohllc with the
con.sent of the tunned insured caused In-
juries In others and privilege of select-
ing those permitted by insured to iiro
tlie automobile and so coming within
protection afforded by the policy wns
left lo the insured, policy covered the
operation of the automobile, by either
the mimed or the described insured, so
that (lie coverage ran with the nutonio-
Id!" so long as it was operated by the
named insured or by one with Ids con-
sent. Crompton v. launliermciis Mat
(‘as, Co. (1933) 129 X.K.2d 139, 333
Mas*. 100.

Under tlie terms of an automobile I -
hilit.v policy, the driver of automobile
upon the occurrence of no accident to n
guest in the automobile was entitled un-
der tlie terms of tlie policy to 'he same
protection by virtue of the permissive
use given to the driver hy his father as
the father as named insured would have
hud, if he hnh boon operating tlie mitn-
moblle at. tlie lime of (lie accident. Id.

Liability policy including us insured
any person using the insured vehicle
and any person legally responsible for
use thereof, provided actual use wns
with permission of named insured, cov-
ered owner of truck leased by mimed in-
sured and driver thereof whose services
were included in the lease. OTrien v.
Ready (1931) JLS N.K.2d 9S, 331 Mass.
2111.

Where "truck nnd driver" lease re-
quired that lessee maintain insurnnce in
its name, and liability insurance policy
obtained hy lessee covered hired oqui|>-
ment "while being operated in interest
of named insured" atnl afforded protec-
tion to "any person while using the
automolii'c and any |>ersoi; or organiza-
tion legally responsible for the use
thereof, provided tlie actual use of the
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aulnmnhilc is with permission of Hie
named insured, lessee’s policy applied,
at hast to extent that lessor .- own poli-
cy afforded no coverage to liability in-
curred liy lessor and driver, as result of
collision in which leased vehicle was in-
volved. Id.

Where automobile protected by com-
pulsory liability policy which covered
named Insured and any person responsi-
ble for operation of automobile witit in-
sured's express or implied consent was
delivered by insured to garage for re-
pairs and garage owners' employee as
necessary incident of repairs operated
automobile (11 street and negligently in-
jured a person, liability to injured per-
son on part of garage owners or em-
ployee was covered by tlie policy. Ken-
ner v. Century Indent. Co. (194G) G7 N.
102(1 709, 320 Mass. 0, 1G5 A.L.It. MO3.

Where corporation’s nutomoblle liabil-
ity policy contained Indorsement by
which policy was made to include pro-
tection in respect to ownership, mainte-
nance or use of motor vehicles “put into
use" by corporation, an automobile of
nn employee of tlie corporation who wns
authorized to use ids ntuuiitohile (Il a
journey made on behalf r.f the corpora-
tion wns "put into use” hy the corpora-
tion and the insurer became liable to in
demttify employee and corporation
against liability for death of a motorist
which resulted from an automobile colli-
sion which occurred during the journey.
Liberty Mut. Ins. Co. v. Hathaway Rak-
ing Co. (1040) 2S N.K.2d 125, 300 Mass.

|2S.
/
A breach .Of the terms of a bailment

of :m automobile hy bailee does not de-
prive the bailee of his responsibility to
the owner, or deny him the lieuofit of
the indemnity provided in n compulsory
liability policy. White v. Standard Ac-
cident Ins. Co. (1939) lo N.K.2d 792, 302
Mass. 474.

Where automobile was falsely regis-
tered and insured under compulsory mo-
tor vehicle liability insurance statutes
*n name of owner's nephew, and at time
of accident was driven by owner, with
consent of nephew, insurer wns liable to
person injured in such accident. Fallon
v. Mains (1939) 19 N.K.2d GS, 302 Mass.
ICO.

* Note 23

In suits to apply in Isilisfaclioti of
personal injury judgments alleged obli-
gation of automobile Insurer for dam-
ages sustained by operation of insured's
tiiilniuuhilc, evidence established IIml
automobile driven by guest of employee
of insured under employee's supervision
for convenience and pleasure of guest
and employee was operated with consent
of insured, authorizing recovery by
plaintiffs. Itlnir v. Travelers' Ins. Vo.
(1931) 192 X K. 107, 2RS Muss. 285.

Where owner permitted her son and
son's companion to use automobile, in-
structing companion not lo allow son
drive, companion was covered by policy
as "person responsible for operation of
insured's motor vehicle" within compul-
sory motor vehicle insurance law, not-
withstanding owner's son was operating
automobile at companion's request at
time of accident. Rotidrean v. Maryland
Casualty Co. (1931) 192 X.K. 3s, 287
Mass. 423.

Chauffeur's disoliedienee of employer's
order not to permit any person to oper-
ate automobile did not destroy Ids re-
sponsibility to employer for operation
thereof so that one injured by negligent
operation thereof hy one driving it vvi'n
chauffeur's permission, was entitled to
recover on compulsory motor vciiiele in-
surance policy issued to employer. Gtiz-
mnfleld v. Liberty Slut. Ins. Co. (IP.II)
199 X.K. 23, 2HG Mass. 133.

23. Persons not Indemnified

The Indemnity provided by a compul-
sory automobile liability policy could
lint lie applied in satisfaction of injured
person's judgment against driver, where
driver's possession of automobile wns
unauthorized and without express or im-
plied consent of owner. White v. Stand-
ard Accident Ins. Co. (1939) 19 N.K.2d
702, 302 Mass. 474.

Kvidoncc supported finding that own-
er insured did not either expressly or
impliedly consent to operation of his
automobile hy another, so ns to timke
liability policy, issued pursuant to com-
pulsory motor vehicle insured law, secu-
rit; for payment of judgment against
suclt other person. Re.stlghini v. llann-
gnn (1039) IS N.K.2d 1007, 302 Mass.
151.

Where insured owner permitted third
party to take automobile, and third par-
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tv without Insured's . . .
IcO".nJii|fo consent, invited friend to Whore automobile owner, insured flir

rid>- and to e[--rite automobile, and,
while so doitur. automobile struck podes-
trinn. judgment of pedestrian's adminis-
tratrix against the friend was not with-
itt compulsory liability policy protecting
insur'd and any one responsible for op-
eration of automobile witli insured's
Consent. Woznieki v. Travelers It;-. Co.
<19381 12 N.K.2d STO, 2" Mass. 244.

Language of policy prescribed by com-
pulsory motor vehicle Insurance law
cannot he construed as including in its
indemnity a person who, lacking express
or implied consent of an insured owner
thereto, drives iatter's motor vehicle on
public highway. Dickinson v. Great
American Indemnity Co. (10117) C N.E.2d
420, 2W Mass. UK.

Truck driver who drove truck oil pub-
lic liighway without Insured's express or
implied consent was not a "person re-
sponsible" for operation of truck within
meaning of compulsory motor vehicle in-
surance law, nml hence Insurer was not
liable for injuries caused hy collision of
truck with automobile on highway.

Fader automobile indemnity policy
providing that word "assured" shall in-
clude any lierson "legally using" insured
automobile, provided such use is witli
owner's permission, operator of automo-
bile having possession thereof for pur-
pose of sale was not an "assured" with-
in policy so as to render insurer liable
for unsatisfied balance of judgments in
excess of statutory liability, where neei-
do"™ occurred while operator wns using
automobile for own purposes on pleas-
ure ride, since such use amounted to
conversion of automobile. ISInir  v.

Travelers fas. Co, (1D'13) 107 N.K. 00,
291 Ma'‘s. t;o

Where insured owner's husband per-
mitted third person in insured's presence
to take automobile, and .such person
subsequently, without insured's knowl-
edge or consent, invited friend to ride
and to operate automobi when acci-
dent occurred, injured person’s judgment
against suclt operator was not within
liability policy protecting insured and
any one responsible for operation of
automobile with insured's consent. Mos-

cltelhi v. Kildcrrv (1033) 104 N.K. 72S,
200 Mass. 02.

liability, permitted brother to use auto,
mobile, and brother, after death of as-
sured, continued to operulc cur without
change in registration nnd no adminis-
trator or executor was appointed, broth-
er, involved in collision about two
months after assured's death, was not
covered liy policy, Frnnkcl v. Allied
Mutuals Liability Ins. Co. (1034) ipo j;
1. 517, 28S Mass. 21S.

One driving automobile with pormls-
S el or owner fraudulently procuring
compulsory liability insurance policy
and registering automobile in name of
another without hitter's knowledge nr
consent at time of Injury to one recover-
ing Judgment against suclt driver wns
not "operating automobile with express
or implied consent of named assured"” ns
required to render insurer liable on poli-
cy to judgment creditor. Itondina v,
Employers' Liability Assur. Corporation
(1030 100 N.K. 35. 280 Mass. 200.

Liability of insured for injuries re-
sulting when insured was transporting
persons in Ids automobile to their plnee
of employment for consideration, where
swell persons were not fellow employees
of insured, wns not protected by auto-
mobile liability policy covering “follow
employees" of insured. Goff v. llcuson
(1034) 100 N.IC. 10, 280 Mass. 119.

21 Injuries covered—In ycneral

Under Massachusetts law, cause of In-
jury .o plaintiff must bo something
physically attached to or immediately
connected in some manner with motor
vehicle or its operation in order for
court to find tlie necessary causal rela-
tionship to the operation or use of the
motor vehicle so as to have injury cov-
ered by the terms of compulsory Massa-
chusetts motor vehicle liability policy.
Connecticut Indent. Co. v. Leo (D.C.1918)
74 F.Supp. 353, affirmed ICS F.2d 420.

Where automobile accident occurred
in a park situated between the street
and the ocean and (lie entire surface of
tlie park was unpared and there were
no roads constructed tlioreon and the
park had been acquired by the town by
eminent domain, place where the Inju-
ries wore sustained was not a "public
highway" nor a "private way laid out
under authority of tlie statute” nor a
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"way dedicated to public use" nor a
"way under control of park eoiimiisxlou-
.|"- or body having like powers" within
JitVi rage of a compulsory automobile
liability policy. Farrell v. Itraiiconillicr
(195S) i-I'» N.K 2d 303, 337 Mass. .iUO,

Where employee of furniture moving
business was standing approximately
seven feet, inside tlie property line on a
concrete platform at front entrance to t
home and was injured when tailboard of
backing iruck struck bis foot, employee
was within coverage of compulsory lia-
bility policy providing indemnity for in-
juries arising out of operation of motor
vehicle "upon ways of Ilie Common-
wealth”. Dcsmnrnis v. Standard Acc.
Ins. Co. (1954) 118 N.K,2d SO, 331 Mass.
199.

i'ndor tills section requiring motor ve-
hicle insurance of at least ?5,000 on ac-
count of injury of one person and of at
least $10,090 on account of one accident
resulting in injury of more than one
person, term "injury" refers to bodily
injuries. Sab'/berg v. Lumbermens Mnt.
Fas. Co. (1950) 91 N.K.2d 209, 320 Mass.

351.

A motor vehicle liability policy ns de-
fined in tlds section docs not cover lia-
bility for bodily Injuries hy the named
assured himself through the operation
of the vehicle by another with named
assured’s consent. Oliveria v. Preferred
Accident p Co. of Now York (1913) -15
N.E.2d 20: .112 Mass. 420, 113 A.L.It.

1,191

This net was intended to draw a
sharp line Of distinction between the as-
sured himself on tlie one hand nnd "oth-
ers" Ip'whom damages arc lo lie paid,
and the assured himself does not belong
lo the class of llie "others"™ against,
whose claim the liability insurer lias
agreed to provide protection. Id.

It is a familiar p.l.c-tple that the
cause of action for death is not derived
from the decedent but arises only in fa-
vor of other persons after Ids death, hut
Ilie liability for “death” intended lo lie
covered hy motor vehicle liability poli-
cy as defined hy staluto includes only
liability for deaths of the same persons
liability for whose bodily injuries is
also covered, anil policy does not cover
linldlily for death o', named assured
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through the operation of the Vehicle by
another with named assured's consent,
id.

An investigator appointed hy the reg-
istrar of motor vehicles who was in-
jured hy willful misconduct of truck
driver was entitled to recover on com-
pulsory motor veliiclc policy which was
in effect at time of injury, since "liabili-
ty to pay damages,"” as used in statute
defining a motor vehicle liability policy
as a policy of liability insurance indem-
nifying against loss by reason of liabili-
ty to pay damages for injuries, includes
liability arising by reason of willful
conduct ns well ns negligence in opera-
tion of motor vehicle. Wheeler v.
O'Connell (1937) 0 N.E.2d 544, 297 Mass.
549, 111 A.L.It. 1038.

Under statute governing automobile
liability policies, party injured when
automobile coasted down street niter
lieing parked therein by parking space
attendant could recover in stai itory suit
under automobile owner’s liability poli-
cy, notwithstanding that attendant was
authorized to operate automobile only in
parking space. Buckley v. Aetna Life
Ins. Co. <1937) S N.K.2d 748, 297 Mass.

395.

Named Insured, who recovered for
personal injuries sustained while riding
in automobile through gross negligence
of one driving with insured's consent,
was not entitled to recourse to compul-
sory automobile liability policy which
protected "others" from damage caused
by operation of Insured's automobile for
satisfaction of judgment, since word
"others,” which denominated benefi-
ciaries, did not include insured. Mnc-
I$0y v. Hartford Accident & Indemnity
Co. (1935) 197 N.K. 510, 292 .Mass. 105,
100 A.L.It. 121S.

Whore insured negligently permitted
oil to leak from crank ease of parked
motor-truck onto street, injury sustained
by pedestrian who, while crossing street
some time after .ruck bad been driven
aw slipped and foil on such oil, was
within liability policy covering injuries
"arising out of ownership, operation,
maintenance, control or use" of motor
vehicle on highway. Mullen v. Hartford
Accident & Indemnity Co. (1934) 191 N.
K. 394, 2S7 Mass. 202,
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_t*.]]]l*l—m—f"r injuries to one slipping

«l, u tit. 1i fell to street from parked
r rr>ew.i- let within motor veliiele
ill iraiii» J"iliey. t'lirnti v Ameriean

M' e ri-t-* It--, fi ..f (‘ldeagn, IlI, (1931)
17- N i: 277 Ma-S loti.

I'ain.ig'- fur injuries to pcr.-on"
u:-. in pi'iM-i‘iii making registered own-
er prhiin le legally responsible for

driver* i"ndm t. did not include medical
e \:-ri-*- ij,. orred by husband in caring
for wife’- injuries. Wilson v. Glace
t[1*los 17:! N K. -'21. 27.1 M ass. 140.

I'a-sencer in automobile was not enti-
tled lo recover for injuries received
ne edy U-i.tu-e he was in the exercise
of due care where there was no negli-
gi ni> on part of defendant, foldwell v.
Itarbtt itiCsb 0 Mass.App.l)cc. -12

25, -——- Wi ilful or intentional wrong

Actions of driver, who showed signs
of drowsim-- and wtio lost control of
ntiMnoldlc. did not show such shocking
indifference to safe driving sis would
constitute gross negligence, and guest
who was injured when automobile
swerved and idt tree was not entitled to
recover. Hamilton v. Sullivan (1902)
IM1 N.I-.2d Ils, .TI5 Mass. 7.7S.

In action for injuries sustained by
plaintiff while riding as a guest in an
automobile i'.torated by defendant, cvi-
deiit’* warranted finding of gross negli-
gence on [.art of defendant. Griffin 7.
%&Lljvi— 119IHO 17u X.i:.2d 350, 311 Mass.

Wi ilful conduct hy driver of an auto-
mobile injuring a guest occupant, is not
withm tlie coverage of an automobile
liability policy -incc eewilful" ns so used
mean- intentwc.al. and an insurance pol-
icy indemnifying an insured against lia-
bility due t" Ids intentional wrong Is
void as agaii.-t public policy. Sheehan
v. Goriansky tl9471 72 N.K.2d 538, 321
Mass. 2nd, 171 A .L.It. 197.

Conduct of driver of insured automo-
bile which is wanton or reckless and re-
sults in Injury to a guest occupant is
not outside coverage of liability policy
notwithstanding that "wanton nr reck-
less conduct" is tlie legal equivalent of
«'intentional conduct," since reckless con-
duct differs from intentional conduct in
that reckless wrongdoer, although in-

tending the net, does not intend i, eailW!
tin‘harm which results from it. i,|. ’

ruder ntilNinobile liability iioliey in-
demnifying insured against liability f,r
damages because of bodily injury ennwd
by accident and arising out. of tlie own-
orship, maintenance or use of nutomo-
bile, "aecblenl" is a more comprehensive
term limn "negligence"” and means an
nnexpeeletl happen’ g without intcntlnii
or design. Id.

A harm which was only constructively
intentional does not, for that reason
alone, fall outside category of an Injury
caused hy accident so as to lie tieyond
the coverage of an automobile liability
policy. Id.

The statute respecting compulsory mo-
tor vehicle liability insurance includes
liability for injuries due to wilful
wrong. Weslgatc v. Century Indemnity
Co. (1911) 35 N.K.2d 218, 39!) Mass. 412.

llule applicable to ordinary Insurance,
that a policy indemnifying tut insured
against liability duo “to 1ds wilirul
wrong is void as against piddle policy,
is not applicable in construing this sec-
tion requiring compulsory motor vehicle
insurance, aNd hence docs not require
that this section lie construed so ns to
exclude liability for injuries due to will-
ful wrong, since section is itself declara-
tory of public policy applicable to com-
pulsory insurance. Wheeler V.
...... 1 (1937) ') N.K.2d 541, 297 Moss.

549, 111 A.L.It. 1938.

Policy protecting insured from liabili-
ty for injuries “accidentally sustained"
by persons arising out of insured’s oper-
ation of an automobile did not cover lia-
bility for injuries to others caused hy
intentional or willful acts of insured.
Miller v. U. S. Fidelity & Casualty Co.
(1925) 197 N.K. 75,291 Mass. 415.

2G. Consequential damages

Under automobile liability policy pro-
viding 85,909 insurance on account of
bodily injury to any one person or $10,-
000 on account of one accident resulting
in injury to more than one person, acci-
dent causing personal injury to wife
anil consequential damages to liusbnnd
for medical and hospital expenses re-
sulted in "injury" to only one person,
nnd insurer paying wife 85900 wns not
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,litigated to pay husband's Judgment
again*! insured for consequential dam-
ages. Snlilzliorg v. Lumbermens Mut.
fas. Co. (1950) 91 N.K.2d 209, 320 Mass.
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Where same damages for medical ev-
lieases and loss of earning power which
father was seeking to recover in his
present action for Consequential dam-
ages arising out of collision Ix'tween
nulomchilc operated by Ids minor son
ami aiitnmnlilc operated by defendant
bad previously been sought in action
brought by minor son, through father as
next friend, father could not retry tlie
case on the merits in new action
brought by him individually, and fact
that earlier action proved unsuccessful
was immaterial, betore v. MeKlnstery
(1918) 7(1 N.K.2d 509, 322 Mass. 190.

Hospital and medical expenses fur-
nished minor on account of injuries sus-
tained in automobile accident were obli-
gations of father, and, if established hy
judgment against insured; were covered
by automobile liability policy indemnify-
ing insured against loss by reason of
liability to pay damages to others for
bodily injuries or for consequential dam-
ages. Seiaraffa v. Holder (1939) 23 N.
K.2d 111, 391 Mass. 240.

Whore, in action instituted on Ids lie-
liitlf liy father, minor was denied recov-
ery for hospital and medical expenses
incurred liy reason of injuries sustained
in automobile accident nnd minor after
lie became of age, in absence of any
agreement with father or with persons
lo whom father wns indebted for tlie
services rendered to the minor, paid
such expenses and recovered judgment
for aiufiuiit expended against insured,
minor could not recover under policy in-
demnifying insured against 'oss by rea-
son of liability to damage to others for
bodily injuries or for consequential dam-
ages, since minor bad tint a single cause
of action which would not support suc-
cessive actions. Id.

An action for consequential damages
sustained by father through negligence
of motorist in striking sou was governed
liy the six-year statute of limitations,
since damages wore not “bodily inju-
ries" within amendment to statute re-
quiring tlie payment of judgments in ac-
tions of tort for bodily injuries or con-

Notc 27

sequential damages to lie secured by
compulsory motor vehicle Insurance or
within statute requiring actions nf tort
for "bodily injuries,” tlie payment of
judgments in which is required to lie se-
cured by compulsory motor vehicle in-
surance to be brought within one year.
Barbate v. La Vnllec (1938) 12 N.K.id
815, 299 Mass. |lI.

In Hie case of McAdntn v. Federal
Milt. Liability Ins. Go. (1935) 193 N.K.
202, 2SS Mass. 537, the court said: "The
damages for bodily injuries sustained by
the parly injured tire both consequential
and direct results of tlie injuries, while
the pecuniary damages caused by tlie in-
jury, sustained by others, are entirely
consequential.”

Husband's cause of tie >n for conse-
quentin! damages for wile t injuries in
automobile accident accrued at time of
accident,although medical expenses
were not then paid or incurred. Bart-
lett v. Hall (1935) 193 N.K. 300, 2SS Mass.
522.

Action based on compulsory automo-
bile liability policy for consequential In-
juries to plaintiff's wife iri automobile
accident was not within amendment re-
quiring actions of tort for bodily inju-
ries or for dentil, payment of judgments
of which are required to he secured hy
compulsory motor vehicle insurance, ,0
be instituted within one year after
cause of action accrues. Id.

27. Property damages

Automobile liability policy covering
property damage and not personal inju-
ry which tliil not apply to any person or
organization or to any agent or em-
ployee thereof operating automobile re-
pair shop, etc., witli respect to any acci-
dent arising out of operation thereof did
not cover damage caused liy insured's
automobile when driven by garage own-
ers' employee as necessary incident of
repairs. Kenner v. Century Indent. Co
(1940) 07 N.K.2d 709, 320 Mass. 0, 105
A.L.lt. 1103.

Under garage liability policy whereby
insurer agreed to pay on belmlIf of in-
sured all sums which insured should be-
come linltlc to pay for property damage
cause4 by accident arising out of owner-
ship, maintenance or use of premises
and all operation "on tlie premises or

397



90 §34A
Note 27

el culi. " whi-li wire necessary and
liiYiilontiil thereto, including repair of
in .ti.r vehicles, person who olitaiiic.l
tilgment against garage owners an.l
tlwlr employee for damage to person's
a'itoinol.lle in collision witli customer’s
automobile driven I»y garage owners'
employee, lia.l valid elaim against insur-
mr f.r amount nf Judgment togetber
v.ite"nsfs and interest. 1d.

An agreed judgment for plaintiff in
action f..r damages to automoliilc collid-
ing witli auieiuoliUe driven by defendant
wa- net snljeet In statute requiring
that agr.f.i judgmetir, payment of which
is -ecurod Ly motor vehicle liability
t-'ii.l or policy as defined in compulsory
insurance an, shall not liar action by
judgment <leht.r, unless agreement was
signed by him in person, as such policy
or bond doc- not secure payment of
Judgment in action fur properly damage.
Maoheras v. S\:ui.ip..iilos (1910) 00 N.K.
2d 351.319 Mass. ISO.

28. Guest occupant—In general

Guest injured in automobile collision
while engaged in a shopping errand
with and for her daughter-in-law spring-
ing solely from "casual intrafamily co-
operation- was no more than licensee.
Ollay v. O'Day (tncoi 215 X.K.2.1 8911,
350 Mass. 77*.

1'nder uni! urcd motorist coverage
which defined uninsured automobile as
one with respect to which there is no
policy "applicable" at time of accident,
there was no no'iey "applicable” when
insured was injured while guest I'i inito-
mohile >f driver whose only insurance
was compulsory motor .eliiclc liability
policy which made no provision against
Injury t. guest. Whitney v. American
Fidelitg Co. (I"ujdi 215 N.IC.Jd 707, 350
Ma-s. 512.

Aittomohile passenger seeking to re-
cover from insurer for injuries had bur-
den of showing that automobile liability
policy included guest coverage. Owens

v. Dinkens (1902) 1S3 N.K.2d 015, 315
Mass. 100.

Child thrown frmn running hoard of
ieo cream truck while being given ride
home by driver could recover from driv-
er for injuries for ordinary negligence,
if she was business invitee of driver,
but driver would N liable only for gross
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negligence, if sbe was gratuitous guest
Fahlon v. Crook (1901) 172 N.K.2.1 (ISO
312 Mass. 173.

tine who was not a “guest" in the
eommoii-law souse tuny nevertheless be
a "guest occupant” under lids section
eliminating compulsory motor vehicle In-
surance for benefit of guest occupant of
person whoso liability is covered liy
compulsory motor vehicle insurance,
l.upin-dd v. Donnell (1919) 82 N.K.2d
793, 323 Mass. 489.

A plaintiff vim, at rc.piest of a paint-
er employed by plaintiff's landlord to
paint plaintiff's apartment, accompanied
painter in Ills automobile to a paint
store to examine a color chart and pick
colors to be used in plaintiff's apart-
ment, and who wns injured while being
driven home by painter, was a "guest
occupant” within statute eliminating
compulsory motor vehicle insurance for
benefit of guest occupant of person
whose liability is covered by compulsory
motor vehicle insurance, so as to pre-
clude plaintiff from applying proceeds
of compulsory motor vehicle policy to
satisfaction of judgment obtained by
plaintiff against painter in tort action
for injuries. |

Decedent, even though a trespasser in
timt lie was riding on running board of
insured automobile without driver's con-
sent, was a "guest occupant” with!;,
meaning of liability policy, inc'uding in
its coverage liability for death or injury
to a guest occupant of insured vehicle.
Sheehan v. Goriansky (1917) 72 N.E.2il
338, 321 Mass. 200,173 A.L.U. 497.

The purpose of 1935 amendment to
this section was to free automobile own-
er from compulsory obligation in case of
guest occupants. Mniso v. Century In-
tiiiYaZn. Co. (1010) 05 N.K.2d OS, 319 Mass.

In determining whether decedent was
n guest and not an employee within mo-
tor vehicle liability policy, verdict
against insured, in prior action liy
decedent’s administrator under statute
authorizing action for death of person
not nn employee, was equivalent to find-
ing that decedent's presence in Insured's
automobile at t.me of accident, had no
causal relation to employment of
decedent by insured. Id.
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gations that lie had "ceased lo stand in
the relation of a guest of the defendant”
and notwithstanding any findings there-
under. Joyce v. fruition A Ism "ashire
Indemnity Co. of America (1912 it N.
K,2(1 770. 312 Mass. 351.

In suit on compulsory automobile lia-
bility policy, alleged error in excluding
findings of district judge that plaintiff
had been a guest of owner of automo-
bile In which plaintiff was Injured, but
that liefore injuries were sustained
plaintiff's status changed was harmless
where such finding did not establish
that, plaintiff was not n "guest occu-
pant" at time of his injury within
meaning of statute. Id.

The iimeuilmeul lo this section reliev-
ing owner of motor vehicle from com-
pulsory obligation in case of guest occu-
pants Is to lie strictly construed in order
to effectuate its aim and object. lit.

In statutory suit by injured automo-
bile guest against automobile liability
insurer lo apply alleged obligation nf in-
surer under "guest occupant" coverage
provision to satisfaction of Judgment
against insured, evidence sustained 'rial
judge's finding that insurer bad dis-
claimed liability on trial before auditor
for insured's mis-statement as to Iter res-
idence in application for insurance, ns
regards insurer’s waiver of nonliability
by undertaking defense of action. San-
born v. Brunette (1911) 52 N.K2.1 381, in suit 011 compulsory nuinmohlic lia-
310 Mnss. 231. bility policy where it appeared hy agree-

The fact timt automobile liability in- ~ment that plaintiff was “inside the mo-
surer wrote letter to insured disclaiming  tor vehicle” at the time of his injury
liability for injury to guest because of and nothing more appeared than that
insured's misstatement in application the policy wns one issued under statute
for insurance as to place of insured's Wwhich did not cover a "guest occupant”,
residence did not require finding that plaintiff could not prevail, bl
previous disclaimer hy insurer's attor- The average man’s or even ordinary
ney at trial before auditor was not com- dictionary definition of words "guest oc-
plete and effective. Id. cupant” is no substitute for legislature's

In automobile guest's statutory suit to Pl2in definition thereof so as to Include
nppl.v alleged obligation of Insurer under a trespasser in ?Ct e'_'m'f‘?“”’-’! compul-
"guest occupant” coverage prevision of sory motor vehicle Ila_hlllty insurance
automobile liability policy to satisfac- for_ _S_UCh guest's_ benefit. Westgnte v.

Cei.i'iry Indemnity Co. (1941) 35 N.E.2d

tion of judgment against insured, evi-
dence would have authorized finding 218 509 Mnss. 412.

that whnt insurer’'s counsel did after
trial liefore auditor was in furtherance
of insured’s request that lie finish trial
in her behalf personally and not as at-
torney for insurer, and that attorney's

A "guest occupant" of automobile
within act eliminating compulsory motor
vehicle liability insurance for benefit of
such guests is any person "in or upon,
entering or leaving tlie same", except
subsequent action looking solely towards owner's employee or person responsible
preservation of in.sured's right to jury for vel; “"'s operation with owner's ex-
trial" could not have harmed insured. press 1 implied consent, and Includes
Id. trcspn sir.  Id.

In injured automobile guest's statuto- The .lability of automobile owner for
ry suit to apply alleged obligation of injuries to boy, who was on automobile
automobile liability insurer under tlie running board without invitation nnd
"guest occupant coverage" policy provi- against will of one operating automoliilc
sion to satisfaction of judgment ngainst witli owner's express or Implied consent,
insured, any defense available to insurer as result of such operator’'s wanton and
against insured was available against wilful act in starting automobile, was
guest. Id. not covered by motor vehicle liability in-

A person who admittedly was “inside" surance policy issued to owner, as su<_:h
the automobile in which ho was injured bqy yvas “guest, oc_cu_pan_t" of automobile
was a “guest occupant” within this sec- within stature_ eliminating such Insur-
tion not requiring indemnity against lia- ance for benefit of guest occupants. Id.

The statutory definition of "guest oc-

bility to pay damages to a guest occu-
pant notwithstanding such person's alle- cupant” within compulsory automobile
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liulolit) lii-maa-e law as per-oii "In nr
np-ui, Miterlag nr leaving" vehicle duos
I."1 ihangc c-tohli-dicd principles iif
snt-i»n-il-i* owner's liability to gue.-i fur
is bl " [5ti)l v LaiigidiiT ilP.'Isi 12
XL M «Jim Max-. 2 ll.

In i- r-'itiiil Injury action by gm-xt
ag.iin-t daughter who was driving when
dence offered by defendant's ullomey of
**ati'iin'l,f* made by di'fi'iidnul Ix-foro
trial iis’Ui-i>unt with statements on
direct examination was held reversible
error, where statement- were only hear-
say, constituted no admission against
defendant™ interest, would not have
obstructed justice, and registration of
automoliile disclosed that another than
defendant would pay loss. 1llorueinaii
v. Brown I!!>::1l I'm N.K. 733, 2S(i Muss.
Co.

A ]KH'-"ii. thrown upon sidewalk by
automobile as it .-tarts, is slill a passen-
ger. even after alighting, where one end
of a lio-e. which was on the floor of
automohiie. became entangled around
hi* leg, and tlie other was caught in
closed door of automobile. Lanza v.
Scarpa l!*57llanss.App.Doe. 17.

29. Duty owed cjuost

Words “hint” and "guest,” as used in
motor vehicle litigation cases involving
inist-giiost relationship, must not lie al-
lowed to oliscare principle tlint, when
one enters upon a gratuitous undertak-
ing for benefit of another, duty of care
which lie owes lo that other with re-
spect to ids acts of commission or of
omission in carrying out of undertaking
is only duly to refrain from gross negli-
gence. Wheatley v. I'oirec (IPGS) 23S
N.i.2d S58, — Mas . — .

Driver, who accepted passenger's invi-
tation to driv < latter'; automoliile and
who was driving at excessive speed at
time of accident on a sharp curve had
not undertaken to confer any Ixmefit on
passenger so as to bring himself within
exemption which would avail him lesser
duty of care, that is only duty to re-
frain from gros-- negligence. Id.

If host-guest relationship has begun
liefore accident occurs, and a gratuitous
undertaking to plaintiff had been as-
sumed by defendant, defendant owes
plaintiff only duty to retrain from gross
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negligoiieo. Motla v. Melln fill')) ijj
N.i:.2d 3HI. 33S Mas*. I7n.

Degree of niilomnliilisl's duly to in-
Jiii'ed person ili*jh#iiils upon whether net
claimed to lie negligent was performed
in carrying out gratidlnii.s undertaking,
not in whether injured person had, «t
time of aecident, already heroine a pas-
senger. Id.

30. Gross negligence

Evidence that defendant motorist in-
formed plaintiff guest passenger that
litotorist wanted to show passenger how
close he could iruiio to fire hydrant
without hitting it and that defendant
motorist then drove Ids automohiie to
right of hydrant, struck curb stone and
hit. hydrant was sufficient for jury on
issue of defendant's gross negligence.
Lewis v. St. George (BUSH) 235 XKZ2<1
17, M ass.

Evidence was sufficient to support
jury's finding that host driver's stopping
on public highway in heavy Tog where
her iiiitouioliile was hit in rear hy truck
constituted gross negligence and that her
acts were legal cause of injury to guest,
I'usiier v. Minsky (1903) 231 .VIC.2d 287.
353 Mass. 050.

Guest was not entitled lo recover for
injuries sustained in automohiie acci-
dent caused hy host's momentary inat-
tention where no unusual hazard was
presented as there was no gross negli-
gence. O'Dn.v v. O'llay (111000 215 N.E.
2d 890, 350 Mass. 77S.

Driver of automobile which on dark,
rainy, and foggy night struck guy wire
20 feet from street, went through wire,
across lot, and down over embankment
was not guilty of gross negligence and
was not liable for guest's injuries. Is-
radian v. Moore (1003) 187 N.IC.2d 803,
315 Mass. 770.

la action hy guest passenger to re-
cover for personal injuries sustained
while riding in an automohiie owned
and operated hy defendant, evidence sus-
tained finding of gross negligence on tlie
part of defendant. Andrews v. Silva
(1959) 157 N.IC.2d 399, 33S Mnss. 790.

A gratuitous guest passenger may re-
cover only upon proof that operator of
automoliile in which lie was riding was
guilty of gross negligence. .Marshall v.
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Augil 1 119591 155 N.K 2d silll, 53s Ma-«
"M

Bight "f a gratintoii gur-t pa-sengi-r
I,. recm-r agaiu-l driver nf a motor vi
bleb’ requires proof that the driver was
guilty of "gross negligence" at lie' title-
of tie- accident, and such “negligence" i
the omission of even Midi diligence as
haliitnnlly iinillqtillve and careless unui
do not fail to exercise in avoiding dan-
ger to their own person or property.
Rl'lizynsui v. Malinowski [I195S]| 15"
1.VJd OUt, 338 Ma s. 5s.

K — Imputed negligence

Driver, who accepted passenger's Invi-
tation lo drive biller's automobile and
who was driving at excessive speed at
lime of accident on a sharp curve could
not impute Ids own negligence to tlint of
tlie passenger. Wheatley v. [I'eiree
tIPOS) 238 N.E.'Jd 858, M ass. —.

32. Passenger for hire and invitee

Evidence did not permit finding that
automobile passenger who contritiiiled
two dollars’ worth of gasoline was con-
ferring benefit on defendant-driver who
had obtained permission from lcr ftt-
thev-owner to lake passenger to laniidrc-
mat on condition she buy gasoline so as
to render her business invitee rather
than gratuitous guest and thus count al-
leging ordinary negigencc should not
have gone to jury. Gray v. Linizlere
(RIGS) 211 N.K.2d 82.i, Mass. — .

In action for injuries sustained hy
plaintiff in accident occurring while she
was a/-fiassenger in automoliile owned
and operated hy defendant, evidence of
intimacy between defendant and mail
riding in front seat of automoliile with
Inr at time of aecident, that defendant
bail been surprised to find her husband
at borne when tlie group went to defend-
ant's home, and ttint there laid been tel-
ephone calls to plaintiff on day of ac-
cident from defendant's husband seeking
to learn of Iter whereabott* would not
have established such benefit lo defend-
ant as would give plaintiff status of in-
vitee, and there was therefore no error
in exclusion of such evidence. Crowley
v. McCauley (1959) 155 X.lv2d 107, 338
Mass. -IIS.

A person who pays any money to mo-
torist for being transported, no matter
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bow Mind), i- a passenger for litre.
Kolistailakls v. M-lbungle 1720 21
Mu -.App.llee "X

33. Employees

ITuh'r amendment to ilil* section re-
lieving owner of motor vehicle r'roin
compulsory obligation in cn-e of guest
neeiipaiit and defining a gltest oeeii-
loint as any person other lIlian rn em-
ployee or passenger for hire, an "em-
ployee" is one whose transportation is
in furlileranee of duties owed by him to
Ids employer, or at least is incidental to
Ids employment, and such a person is
not a "guest". Muisc v. Century Indent,
to. 119{«) (15 X.K.2d 9S, 319 Mass. 172.

Where fisherman was fatally injured
while riding in automoliile, owned and
operated liy commander of l'isldng ves-
sel, to his home to distribute. Christmas
gifts, fisherman was not riding ns an
“employee”, and his administrator could
not recover under motor vehicle liability
policy* which did not cover guest occu-
pants, Id.

Where compulsory automoliile liability
policy provided that coverages "A" nnd
"It" should not appy to bodily injury to
or death of any person for which in-
sured or insurer might bo held liable mi-
ller any workmen's compensation law,
am! under clauses of coverage "A",
which were compulsory under statute,
protection of policy was extended to any
person injured upon ways of common-
wealth, and insured was not covered by
compensation law, insured's employee,
who was injured while engaged in iu-
surcd's business as result, of nc Oigent
operation of insured's automobile, was
entitled to benefits of policy. Service
Mut. Liability Ins. Co. v. Aronofsky
11911) 31 X.K.2d 837, 30S Mass. 219.

The compulsory automobile insurance
law does not exclude ns a class all em-
ployees of insured from right to avail
themselves of security of policy but cx-
i Index only those employees of insured
wlio ntc entitled to payments or benefits
under workmen’s compensation net. Id.

Cutler statutes requiring motor vehi-
cle liability insurance covering bodily
injuries and consequential damages con-
sisting of expenses incurred by inouse,
parent, or guardian of injured party,
and providing for application of insur-
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crv ,.lJheathto payment of judgment
for such injuries or dnnuigc, master was
not entitled to apple ati-.n of Insurer's
i-bligoii'-n <« payment of master's judg-
ment aiaia-t -rv.iif f-r sums wlilrli
|na«-n-r wg* - impeli- il to pay to |x-r-oiis
who hir- .1 ,*< through servant's m-g-
ligii.o wliH- in- was driving insured

nutorr-'liiii- in ee.jie of his employment,
stuii.-.iii r v. irii-.r il'i:$s) it; x.K.ul Mi.
MM Ma*- Ji.

\a a . io-i-ile liiil.ildy insurer was

Hot liable f--r paync nt of judgment re-
covered agi.i; -t insured's employee driv-
ing a'itonniMlo at time of nccideut on
ground that eniployee was a person re-
spon-di!" for operation of automobile

wit.", iiisiimI's express or implied con-
sol where employee used automobile in
eon:, -.ion aitii cemetery work, work nt

cemetery censed at 4:30 p. ni.t automo-
bile was kept in garage located in ceme-
tery. and incident occurred when em-
ployee was on bis way back to cemetery
from a private shopping expedition.
Ot-arin v. Walsh (IMS) 12 N.KA’d 00. 299
M a-s. 145.

An employ.-.-, having employer's gener-
al permission to Use hitter's truck in
helping third |-orson deliver soda water
iHittled hy liiui at picnic grounds, npcrni-
ed truck with employer's implied cc, .-
sent a' time of injuring others after
picnic to which lie helped such third
pers.ni to drive trie k. loaned to latter
liy employ- r f-rr ««-h purpose, though
forbid.le-. hy bailee to drive it at such
time, a’al hiia-e was within protection
of employer's liability Insurance policy
as "person n-sponsible for Ilie opera-
tion of the Insured motor vehicle with
hi* express or implied consent.” liufour
v. Arm-la (It'38) it N.B.2d {)2ti, 2Pt)
Mils-, -id

Injured party's reeuvery of juilguieiit
again.*; motori-t protected hy couipiilso-
ry motor vehicle insurance policy enti-
tled injured party to decree authorizing
payment to him hy insurer, notwith-
standing injured party vas employed by
insured motorist who was not insured
under workmen's compensation act, and
notwithstanding injured party was oper-
ating tic- insiir-il automobile :It f,nl0 in-
jury was sustained. Adams V. American
Employers Ins. Go. of Boston (1935) IPS
X.E. 117. 202 Mass. 200.

ITw.rc ways and works

Employer'.* Insurer was liable ot, j,,je.
meat against truck driver for negligent,
ly causing dentil of driver's hol|l*.r
Bose v. Franklin Surety Co. (1933) jt-j
X.E. 918, 281" Mass. r,38.

Truck driver’s lieilier killed hy driv-
er's negligence was not person entitled
to "payments" or "henofits" under work-
men's compensation act so as to pre-
clude recovery on compulsory motor ve-
hicle i- suranco policy, where employer
did not curry coiniiensation insurance

A fellow employee wlio is a paying
passenger in a car pool, may recover
against operator of motor vehicle for
negligence which causes his injuries.
Myers v. Cummings, 30 Mass.App.Dec.

]

34. Leased vehicles

Duty to carry compulsory liability In-
surance was on owner of leased vehicle.

O’'Brien v. Beady (1951) 118 N.E.2d 98,
‘131 Mass. 201.

Where leased truck was Involved In
accident while be ug operated under les-
see's permit, owner's liability insurance
carrier wns liable, under policy limiting
coverage to operations under owner's
permits. only for amount of compulsory
insurance. Id.

35. Registration

A licensed owner of .automohiie which
the owner alone drove was not entitled
to registration of automohiie ami issu-
ance of numlicr plates therefor without
first giving security required hy tlie mo-
tor vehicle compulsory insurance stat-
utes, mi the ground that lie had ar, im
memorial right to use of highway in the
ordinary and usual timnncr. Poresky v.
Itegistrar of Motor Vehicles (1918) 77
N.E."Jd 314, 322 Mass. 742.

A licensed owner of automoliile which
Hie owner alone drove was not entitled
to relistration of automobile ami Issu-
ance of numlicr plates therefor without
first giving security covering automo-
bile, by an automobile liability policy or
a deposit of cash or securities for dam-
ages for bodily injuries including death
and consequential damages caused hy
operation of such automobile ns re-
quired by statutes. Il'orcsky v. ltcgls-
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irar --f Motor Vehicles (1919) f,7 X K2<1
lo7. 319 Mas-. 717.

In actions between meiiil- rs of family
in connection witli automobile accident,
courts must examine cases with care to
prevent fraudulent co-opcrntion between
plaintiff and nnniinnl defendant at ex-
pense of insurer, since It must lie in-
ferred from fact of registration within
commonwealth that automoliilc was pro-
tected. llornemati v. Brown (1931) 190
X .E. 735, 280 Mass. 05.

30. Expiration of renlstration

Under statute relating to the registra-
tion of automobiles, an insurer under a
motor vehicle liability policy issued in
connection with registration of insured's
automobile for period "frotn 12:.01 A.M.
January 1, 1933, to 12:01 A.M. January
1. 1934" was not liable for injuries occa-
sioned in operation of an automobile at
3:40 o'clock on the morning of January
1, 1934, at which time automohiie was
not registered for the year 1931, In view
of legislative Intent as manifested by
statutes, that registration of every mo-
tor vehicle shall expire at midnight on
December 31 of each year. Geary v.
Travelers Ins. Go. (1933) 15 N.E."Jd 23S,
300 Mnss. 314.

A liability insurance policy taken ot
hy an owner of n motor vehicle after a
deposit is made to cover the registration
of the motor vehicle, hut Itcfore the ex-
piration of the year covered hy the reg-
istration pursuant to 8 311) of this chap-
ter would not afford coverage to such
owner for accidents which might have
occurred prior to the taking out of the
policy, and it would therefore tie neces-
sary fof tlie division of highways to re-
tain the deposit of security for a period
of at least one year from the time when
such policy was taken out, to protect
persons who might have suffered injury
due to the operation of the motor vehi-
cle during such period. S Dp.Atty.Gcen.
1929, p. 191.

37. Accidents outside slate

Automobile liability policy under Mas-
sachusetts compulsory motor vehicle lia-
bility insurance act did not. cover acci-
dent occurring in New Hampshire.
Sleeper v. Massachusetts Bonding A In-
surance Co. (1933) ISO N,E. 778, 2S3

Mnss. 311.

Note 3?

39. Representations hy insurer

Automobile liability insurer was
hound hy representations made hy it*
adju-ter to persons injured In collision
with Insured automohiie, that their med-
ical expenses would lie paid and they
wruld lie compensated for pain and Mif-
ioi ng and loss of time from work and
th: they need not consult nn attorney
nr tie Insurer. MncKcecn v. Knsinslais
fit "1 132 N.1i."Jd 732.333 Mass. 995.

IC* 'deneo as to representations alleg-
edly r-mdc hy adjuster for automobile
liabil ly Insurer to jicrsatis injured in
collision with insured automobile as to
payment of medical expenses anil com-
pensation for pain and suffering and
loss of time from work without necessi-
ty of consulting counsel or suing insurer
was sufficient to lake actio- against
driver of automobile to recover damages
for such injuries to Jury on question of
whether defendant and insurer wore €S-
topped by adjuster's conduct from .Mil-
ling tip defense of one-year statute of
limitations. Id.

Representations allegedly made by ad-
juster for automobile liability Insurer to
persons injured in collision witli insured
automobile that their medical expenses
would be jinid and that they would lie
eoinpe' sated for pain and suffering and
loss of time from work and need not
consult an attorney or sue insurer were
sufficient to estop driver of Insured
automobile and insurer from setting
,qi one-year .statute of limitations ns
a defense to action to recover damages
for injuries .sustained in collision. Id.

39. Co-operation clause

Where automobile liability policy re-
quired insured's aid in preparation and
trial of case brought against insured, in-
sured was bound to comply with condi-
tions precedent of policy unless waived
or unless company was estopped from
relying upon them. [I'olito v. Galluzzo
(195S) 11 \\K.2d 375, 337 Mass. 390.

M here insured disappeared without
notifying insurer of his new address oi*
furnishing some method by winch lJie
could he reached, and in urer made rea-
sonable efforts to locate him. disappear-
ance of insured and its failure to notify
insurer of change of address were a ma-
terial broach of cooperation caused in
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automobile li.il'ililv p'lllry ami wnrrnnt-

od a disclaimer <f liability. 1d.

In-bred driver™ Mil>iid**ini! to Insurer
ot s'aTemejit = indicating automobile ac-
cident was laii'Cd by bi* "dozing off’
was breach of eo-o|MTation danse of

auto:., I-ti i*i|jey ivhere accident result-
'‘d. . erdiig to hi* later statement,
from pi,.-lag his hand on knee of

holt « inp.in'oi, and her objection nnd
re-i-f.itn-o thereto. <li-a*o,i v. Hard-
wari  Milt. fax. <>. H951) 122 X.K.2i
>, V.| Mas*. Toz.

‘Illia:  insurer on antomohilc policy
providing giie*t coverage did not Imme-
diately disclaim coverage, on ground of
iiMired's breach of eo-nperation clause,
by f:rni*liing false statements as to

.............. accident, when it received
guest™ answers to interrogatories,
which answers conflicted with state*
melit*. did not comsiitutc waiver of
hreacli. where falsity <f statements was
tint otherwise indicated and no prejudice
npl«-- r.d from failure to disclaim imme-
diately. Id.

Tlie co-operation clause in motor vehi-
cle liability policy was binding upon
I"-T*on driving vehicle as well as upon
in*fur<*l owner of veliiclc. Williams v.
Travelers In*. Co, (1953) 113 X.K.2d 378,
330 Ma**. 170.

Under the coolK>nition clause in mo-
tor vehicle liability policy, all i,t in*
-urod's e-oiumuideaiions to insurer must
»e truthful and in good faith; however,
a mis*tntement concerning a trivial or
an inconsequential matter or an honest,
mistake does not constitute a hreacli;
but tim furnishing of information by in-
sured, known to lie false and of a mate-
rial miturt, either before or at the trial,
i- a Pr*mil of the clause. Id,

Where insured ami tlie driver of in-
sured’* nmtor vehicle made statements
to the insurer which were false, and
th"ii changed their testimony upon trial
of action in tort hy minor plaintiff
against driver, and statements were in-
tentionally given witli intent to defraud,
tielaction of insured and driver voided
the insurance policy because of their
failure to comply with co-operation
clause in policy, and hence Insurer was
not required to satisfy the judgment.
Id.

IN HLIC WAYS AND WORKS

The giving hy Insured of Intemion.dir
false, information a* to details of nw.i.
dent would he a hreaeh of e,,.,|,.rti ’
elans-' of automobile liability policv
gnrdicsx of whether false information is
an overstatement or iinder*rnlomr'nt of
fact* Itearing upon liability. Senrl* v
Standard Accident In*. Co. il|;i|)]| **
K.2d 127. 3KS Mass. (Kit:.

40. Preferred claims

Compulsory motor veliiclc insurance
law does not give tort claims arising out
of automobile "cridonl preferred stnnd-
itig in relation to .settlement of estate of
deceased person, since injured person's
tight to avail himself of insurance ®
ancillary to original right of action
against tort-feasor, and injured jierson
must first establish Ids claim against
tort-foasor or hi* esrato as provided by-
law. Gallo v. l'oley (1937) 3 N.K.2d 123
2] Mass. 3M.

41. Reimbursement provisions

Where insured's employee, who was
injured while engaged in insured's busi-
ness. wns entitled to benefit of coverage
“A" of compulsory automobile iiability
policy, and insurer paid employee's
claim against insured, who was not cov-
ered hy compensation Act, and coverage
"15" of policy did not apply to injuries
sustained liv insured's employees while
engaged in insured's business, and under
coverage "A" insured agreed to reim-
burse Insurer for payments which insur-
er would not have been obligatid to
make if exclusions applicable to cover-
age “It" were applicable to coverage
"A", rcbnimi'seuieiit provisions were not
unreasonable or arbitrary nor violative
of "public policy" and the workmen's
compensation act. Service Mut. Liabili-
ty Ins. Co. v. Aronofsk.v (1!H1) 31 N.K.
2d 837, .'IPS Mass. 2 IP.

Provision." of compulsory automoliilc
liability pobcy which required insured
to reimburse insurer for any payments
made hy insurer under certain condi-
tions were designed to prevent employ-
ers, suell as insured, who did not insure
under compensation act from defeating
purposes of net and from gaining an ad-
vantage over employers wIlm, notwith-
standing that they were insured under
compensation act, were required to hoar
additional burden of complying with

404

MOTOR VEHICLES AND AIRCRAFT

roinpti'*"ry automobile insurance law.
<t

Where insured's employee who was in-
jured while engaged in Insured's luisi-
nc** was entitled to benefit nf coverage
"A" of compulsory automobile liability
policy, and insurer paid employee's
claim against insured, who was not cov-
ered by compensation net, and coverage
"11" of policy did not apply to injuries
sustained by employees while engaged in
insured's business, and under coverage
"A" insured agreed to reimburse insurer
for payments which insurer would not
have liocn obligated to make if exclu-
sions applicable to coverage "li" were
applicable to coverage "A", reimburse-
ment provisions were not unconstitu-
tional as failing to afford "equal protec-
tion, of law" required by federal consti-
tution, when applied to compel insured
to reimburse insurer for amount paid
employee. Id.

42. Settlements

In action by Insurer under compulsory
automobile liability policy against in-
sured to recover amount which insurer
paid to insured’s employee in settlement
of employee's claim against insured for
injuries which employee sustained while
engaged In insured's business as result
of negligent operation of insured's auto-
mobile, where employee was entitled to
benefit of policy and policy gave insurer
right to .settle claims against Insured in
any way which insurer deemed oxiiodi-
cnt, Insured’s contention that insurer’s
settlement with employee was improper
because insured bad no notice of settle-
ment couljrnot be sustained where there
was evidence that insured know what
was being done In connection with set-
tlement, and record did not show an ab-
sence of good faith or negligence by in-
surer in making settlement. Service
Mill. Liability Ins, Co. v. Aronofsky
(1911) 31 X.K.2d 837, 308 Mass. 219.

Where compulsory automobile liability
policy gave insurer right to settle claims
against insured in any way which insur-
er deemed expedient, even if insured
were ignorant of insurer's settlement of
claim hy insured's employee against in-
sured for injuries caused hy negligent
operation of Insured's automobile, in-
sured could not attack settlement in ab-
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sence of evidence showing fraud or neg-
ligence on part of Insurer, Id.

An insurer in a motor vehicle liability
policy which obligated insurer to defend
actions against insured would not I> lia-
ble to insured for failure to make a set-
tlement which a reasonably prudent |kt-
smi, exercising due care "front tin;
standpoint of tlie assured,” would have
made in absence of an express promise
to settle. Abrams v. Factory Mut. Lia-
bility Ins. Co. (19371 10 N.K.2ii 82. 298
Mass. 111.

Insurer under compulsory motor vehi-
cle liability policy, coverage of which is
limited as to amount, may .settle part of
multiple claims arising from accident,
notwithstanding such settlement results
in preference hy exhausting fund to
which injured person whose claim has
not been settled might otherwise look.
llruyettc v. Saudini (1935) 197 N.K. 29,
291 Mnss. 373.

Insurer indemnifying insured against
automobile liability has right to dispose
of action against insured at its option,
and settle in way best for its interest.
Long V. Union Indemnity Co. (1031) 178
N.K. 737, 277 Mass. -128 79 V.L.U. 1110.

43. Withdrawal by Insurer

That, automobile liability insurer un-
dertook defense ot actions nt law for in-
juries, removed cases to tlie superior
court, filed claims for jury trial*;, pro-
pounded and answered interrogatories,
defended enses before the auditor, at-
tended bearing upon auditor's cgnft re-
port, and, after auditor hail filed bis re-
port, withdrew from (lie cases without
operator of automoliilc signing a non-
waiver agreement, did not estop Insurer
from denying its liability on the ground
that the cases were not covered by the
policy, where it did not. appear that
plaintiff was misled. Rcstightni v.
Ilningitn  (1939) IS N.K.2d 1007, 302
Mass. 151.

While automohiie liability insurer
could not continue in active defense nf
actions for injuries against operator of
automobile after it bad sufficient Infor-
mation to warrant a belief timt die ac-
tions were outside the terms of the poli-
cy without being estopped from denying
liability, insurer could, pending ascer-
tainment of essential facts, take the

405



PUBLIC WAYS
Note 43
W'linl ui'M-ur- ' in livfi'iiso nf the notions
with..nt barring Itself frnm subsequently
withdrawing when it discovered timt the
l«»lifT ilit! ii*r rn\i r tin’ person operat-
ing th” anti*mol*il. win-a the accident
<ilirr*-*. M

44. Defense available to Insurer

Wh. re Im.-hund filed hill in Mnssaehu-
setts court nenin’t Insurer to tench nnd
apply proceed? of automobile liability
policy in satisfaction of husband's judg-
ment fur (mersonnl injuries, damage to
his automobile. and loss of wife's serv-
> ar.d wife filed a separate and simi-
lar hill to sati-fy her judgment for inju-
ries sustained in same eolilsion, and In-
surer had husband s hill removed to fed-
eral district court, nnd Massachusetts
court dismissed wife's bill, collateral es-
toppel hy judgment was not nvailnhle to
Insurer as a defense to husband’s nctlou
in federal court. Standard Ace. Ins. Co.
v. Doiron (C.A.1948) 1T0 F.2<1 200.

Taxicab company's defense to notion
by passenger and her husband for inju-
ry to passenger's thumb, upon which
taxicab door was closed, timt injury was
due to her refusal of operator's assist-
ance ami her act of closing door on her
thumb was meritorious, and therefore
~ulterior Court should have vacated de-
fault judgment. Medford lied Cali, Inc.
v. Duncan ilhol) 172 x.K.2rt 200, .141
Mass. “us.

In hill to reach and apply the prn-
eicd- ..f a liability policy where plain-
tiff was injured while riding ns a guest
in automobile owned anil operated hy
another and which was registered in
name of insured who carried compulsory
liability insurance which included non-
oi'mpul-.iry guest coverage, while de-
fense.? of lack of co-operntion and misrep-
resentation of insured were not availa-
ble t> the insurer against injured party
seeking to reach the proceeds where
l'uaipnl’ory liability coverage is in-
volved. they were available as to tlie
noiicoiupulsory guest coverage. Cassidy
v. Lil*eny Mut. Ins. Co. (1058) 151 N.K.
21 353, 338 Mass. 139.

If automohiie registered in the name
of tlie father alone would ho illegally
registered if there were part ownership
in the son, an admission of such owner-
ship by the son would not he admissible
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against the father. linycck v. Ttavn,n,,,
(195S) 151 N.K.2d SO, 338 Mass. 110 *

Where automohiie gnest recovered
judgment against Imst under Hu,in,
policy, riglits Of guest were dcri‘vatl™
Ol insured and any defenses that insor
or might have against host were emmiiJ
appllenlde against guest siitee -iifst'.
rights against insurer rose no higher
than those of host, rollto v. Gnlinx»,,
(1958) 149 N.IC.Sd 375, 337 Mnss. 300.

In suit hy automobile guest against
automohiie linhility insurer for satisfac-
tion of guest's Judgment against insured
motorist for injuries sustained in acci-
dent, any defense available to insurer
against insured was equally available
against guest Salonen v. I'nnnenci.
(1917) 71 N.K,2d 227, 320 Mas?. GGS.

In injured automobile guest’s statuto-
ry suit to apply alleged obligation of
automobile linhility Insurer under the
"guest occupant coverage" policy pruv|.
slon to satisfaction of judgment against
Insured, any defense available to insurer
against Insured was available against
guest. Sanborn v. Brunette (19 4) 52
N,R.2d 384. 315 Mnss. 231.

Trial judge's findings that Judgment
obtained hy nutomobile guest against
owner of nutomobile for Injuries arising
out of nutomobile accident resulted from
collusion of parties, and was for pur-
pose of serving as basis for fraudulent
claim against defendant insurance com-
pany under automobile ’lability policy,
wns supported hy evidence, and war-
ranted dismissing hill brought hy guest
seeking to roach nnd apply linhility of
defendant company under policy in sat-
isfaction of Judgment. Fistel v. Car A
General Ins. Corporation (1939) 23 X.K.
2d 895. 80t Mnss. 458S.

Automobile liability insurer was not
estopped to deny liability in suit hy per-
son wim obtained judgment against
automoliilc operator, on ground timt
automobile was not operated witli own-
er's consent, because insurer assumed
defense of original action against auto-
mobile operator. Novo v. Kmployers’
Liability Assur. Corporation (1I'3G) 3 N.
E.2d 737, 295 Mass. 232.

Where motor vehicle was falsely reg-
istered anil insured under compulsory
motor vehicle liability insurance stat-
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ides in name of owner's sister and at
time of aecident was driven hy owner's
wife with knowledge and consent of reg-
istrce, vehicle was a trespasser on tlie
highway, hut insurer was liable to per-
son obtaining judgments for death of
her husband in such accident, where
husband was not entitled to benefits of
Workmen's Compensation Act. Cnecavo
v. Kearney ,1931) 100 N.K. 817, 2so
Mass. 4SU.

*15. Declaratory judgment actions

Where jurisdiction of action wunder
Federal Declaratory Judgment Act to
determine whether personal injury ac-
tion against its Insured wns covered by
Massachusetts compulsory motor vehicle
liability policy issued by plaintiff was
founded on diversity of citizenship be-
tween plaintiff nml all defendants, coun-
terclaim by defendant insurance compa-
ny, which had issued a public liability
policy to insured, for a determination
timt its policy did not cover accident
forming basis of personal injury notion
arose out of same transaction and was
aneillnry to main action, so that no In-
dependent jurisdictional grounds were
required lo sustain it. Connecticut In-
dent. Co. v. Lee (C.C.A.191S) 10S F.2il
*420.

Where automobile liability policy per-
mitted cancellation on written notice of
not loss than 15 days, and on March 25
Insurer notified insured of cancellation
for nonpayment of unpaid balance of
premium, to become effective April 11
and at same time sent notice to regis-
trar of mo(«r vehicles in Massachusetts
in accordance with state law, and in-
stil 'd tW*n made a further partial pny-
inont.df premium but was informed timt
balance of premium would have to be
paid before April 10, lo reinstate the
policy, and no further payments were
made, tlie policy was cancelled on April
10, nnd insurer was entitled to declara-
tory judgment absolving it from any lia-
bility arising out of accident in which
insured was involved on April 18
Hartford Ace. & Inilein. Co. v. Segroto
(D.C.1911) =Ti F.Supp. 011.

40. Default Judgments

Whore tlie only service of summons in
accident case on nuiomoldle owner was
at apartment from which such owner

8 3 4 A

Note >0
had previously moved to another state,
default judgment against such owner
was a men: nullity, and did not author-
ize suit againsL owner's automobile lia-
bility Insurer, Itognu v. Liberty Mut.
Ins. Co. (1910) 25 N.K.''d 188, 305 Mass.
ISO,

47. Foreign judgments

Insurer on compulsory motor vehicle
liability policy was liable to insured
where a judgment was recovered against
insured in itliodc Island for injuries
sustained in Massachusetts by person
who was struck by truck operated by in-
sured, notwithstanding nction wns
brought in Itliode Island after cause of
nction was barred hy Ilimitations in
Massachusetts, hut before action was
barred by Rhode Island stntuto. Brown
v. Great American Indemnity Co. (1937)
9 N.K.2il 517, 29S Maps. 101, 111 A.L.It.
1005.

Under linhility policy wherein insurer
agreed to indemnify insured for liability
for injuries accidentally sustained
eauseil by insured's operation of ids
automobile, insurer wns liable where
judgments were secured in another state
in actions based solely 01 declarations
alleging that injuries were caused by
negligence of insured, (hough trial Judge
found timt insured in operation of his
nutomobile was guilty of recklessness,
since insured iu such notions was held
liable for negligence and not for inten-
tional nnd Willful conduct, in timt judg-
ments in foreign state were presumably
based on the declarations. Miller v. U.
S. Fidelity & Casualty Co. (1935) 197 N,
K. 75,291 Mass. 415.

48. Amount of judgment

In suits to apply iu satisfaction of
personal injury judgments alleged obli-
gation of automobile Insurer for dam-
ages sustained by operation of Insured
automoldlo where, other than as ap-
peared in complaint, record did not dis-
close amount of judgment for plaintiff,
judgment could not be entered for plnin-
(iff in excess of minimum requit il hy
compulsory insurance law. Blair v.
Travelers' Ins. Co. (1931) 192 N.K. 407,
2SS Mnss. 2S5.

In suits to apply in satisfaction of

personal injury judgments alleged obli-
gation of automobile Insurer for dam-
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Note 4B

itgo* sii'liin<'il Iy r>ppriili--n <f Jiik» iti1 tnr veilido linKllly pnllry was In effect

autoaii.lill.'. nne\v»r. neither niliiiiiilug itisiiri-il  was not  r«vliiircil to satisfy

i,,.r elcnyitu* allocation that plaintiff rt- judgment bc-fnre bringing action ntcaitiKt

r.o-n-il’ JvL'iii. ot ia action -1 law insurer for amount of policy plus intor-

nsn.iw it e'tt'il  f--rMint in excess of est ami costs. Id.

minimum r"'|Uired I*y t'oinpiilsory Insur-

ant- law, w,s not admission of fad of Tinier nufnmulillo Indemnity policy

mi.;, recovery ns to Authorise jmlg- iirnvMIng for payment out ot ctutli tic-

ntert in oxn-x nf minimum require* ['usUi-il ns security the ninoimt of oxreu-

iis.-tit*.  1d. tion, including costs ami Interest tip to

hut not in excess of $5,000, insurer was

49. Interest and costs liable for interest from date of judg-
I ndor tnmpnborr motor vchielc poll- ... . notwithsntndliiff judgment was for

ey he which limr.-r agreed tv $1- if-'KHt. payment ... Judgment being ap-

l«., imleiuintv. ini,-rot. and costs. Inter* fLMt to payment of Interest due

T wWere not Inelntleil within H"'r i""1 to " f

liiiil: Of So.K-1 where a Judgment was '"fNt Proper Itlair v. Travelers Ins.

rec.M red against insured for $0,000 ‘V N K‘ «»e «"«*m *12.

i"'t» n.t _.ixid .u.in.t insured, and Coder automohiie indeninity policy
interest ran fro-., date of judgment.

. -.o0r .
Itr.e.vi; v. (;r*-ar' Amor ran indempjty Co. providing for paymyent out of cash’ E]?‘
Y l*.l,| «.,y M.IM nlBi ill posited a! security for damages for bod-
\'l p nil-. " fy injuries, amount of execution. Includ-
ing costs and interest up to but not in
Where a judgment was recovered excess of $.1,000, interest from date ot

agalti-r le- i for injuries sustained in verdict to date of judgment was includ-
colli-don irriug while enmjoilsnry mo- ed in tnaxituunt recovery of $5,000. id.
§ 34B. Certificates of insurance or surety companies; contents

of certificate; copies

Tlie registrar shall accent a certificate as defined in section thir-
ty-four A from any person applying for registration of a motor vehi-

Such certificate of an insurance or surety company shall, except
as hereinafter provided, be in a form prescribed by the commissioner
of insurancc,_sjiall contain the recitals required bv said section thir-
ty-four A and, if at the time of the execution thereof the schedule of
premium charges and classifications of risks for the year for which
registration is sought have been fixed and established under section
one hundred and thirteen B of chapter one hundred and seventy-five,
shall state the rate at which and the classification under which the
motor vehicle liability policy or bond referred to therein was issued
or executed and tlie amount of the premium thereon and whether or
not said premium is at the rate fixed and established as aforesaid,
and each such certificate shall contain such other information as said
commissioner may require. Such a certificate shall be executed in the
name cf tlie comnnnv bv one nf its nliicers. or dv an employee of the
company duly authorized by it by a writing, in a form prescribed by
gaid-entnmivmnner. Hied in the office of said commissioner and not
thnreinfore revoked bv a writing filed as aforesaid, nr.bv an insur-
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ancc agent of iho company licensed under chapter one hundred and
seventy-five to solicit anniications for and to negotiate motor vehicle
liability policies or bonds, or on behalf of such an insurance agent by
one of his agents or employees authorized by such insurance agent by
an unrevoked writing as aforesaid, in form and filed as hereinbefore
provided. Tlie signature of the person authorized liy any such writ-
ing shall lie written on the margin thereof. No other nerson shall ex-
ecute or i;sue such a certificate. \Vlioever issues or executes a cerlif-
icale in a form other than that prescnlied by said commissioner shall
lie punished by a lino oi not pass than titiv nor more ilian five

hundred dollars.

The registrar shall, when preparing his record of each registra-
tion, furnish a copy of such record to the company appearing signato-
ry to the certificate accompanying the application for such registra-

tion.

If such a certificate, whether or not conforming to the foregoing
requirements of this section, is executed inJtlie name of a comnanviby
a person hereinbefore specified, or is so executed by any other person
in violation of thissection under'authorization of tlie company, and is
filed with the registrar in connection with tlie registration of a motor
vehicle, the company shall be estopped to deny the issue or validity of
such certificate or that a motor vehicle liability policy or bond has in
fact been issuedliFexecuted as set forth in such certificate.

Tiie certificate which the slate treasurer shall issue upon receipt
of cash or socuiitics under section thirty-four D or thirty-four F shall
be in such form and shall contain such information as the registrar

may prescribe.

Whoever issues or alters without authority or forges any_ccilifj-
cate as defined in said section tnirty-lour A or issues such certificate
knowing/that the policy oi bond therein described lias nt, _
been issued or executed or is not in force or that the cash or securi-
ties have not been deposited, or whoever knowing that such certifi-
cate has been issued or altered without authority or forged or that
the policy or bond described therein has not in fact been issued or ex-
ecuted or is not in force or that the cash or securities have not been
deposited files such certificate with the registrar, shall.be nunished
bv a fine of not more than one thousand dollars or by imprisonment
for not more than one year or both.

Amended by St.1933, c. 83, 88 1, 2; St.1935, c. 302; St.1949, c. 571, §
2.
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Library References

Automobiles C=d-3.
1,..1.-S. M" tnf Vehicles " 110,
Comment.
Defnlis.» *f insurer. see .M.P.S. vol.
11, Martin ami Hennessey, g 72S.

JIn.lament creditor- Hill in equity to
renelt anti Apply lialillity Insur-

am'e,l_bme%eys,\_—)%lz, Martin
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|,...c. nf time fr.iin work anil need not
consult mi attorney or sue insurer were
viiffieh'id to e-top driver of insured
.intoutoliile and insurer from setting up
oiiC-yeor statute of limitations as a de-
fense to action to recover damages for
injuries s-ii'tained in collision. Mac-
Keen v. Knsinskas 11950) 132 N.M.2d
7.32, 3'S3 Mass. tip*,.

Where insured at the lime of making
application for workmen's roinpcnsalinii
insurance policy had knowledge, but did
not disclose, that his employee was in-

pcnsnlioii act, comparable Hi provision
in motor vehicle liability insurance stat-
ute that insurance company is estop)>cd
to deny the issuance or validity of the
policy after filing of certificate of issu-
ance. Century Indetn. Co. v, .ramesou
11050) 13t N.k 2d 70,..Tt:t Mnss. 503.

Insurer which dated back compulsory
linhility policy in Ignorance timt u.-ured
had been involved in an accident prior
to issuance of policy, but subsequent to
effective date of policy as dated back,
was estopped to deny liability as to par-
ties Injured, when insurer issued certifi-

Notes of Decisions

In general |
Estoppel 2

I. In general

A licensed owner of automoliilc which
the owner alone drove was not entitled
to registration of automobile and issu-
ntieo ,.f nninH-r plates therefor without
fir-t giving security covering automo-
hlle. Hy an c.'itouioHilo liability policy or
a deposit of cash or securities for dam-
ages for le.iPlv injuries including death
nnd consequential damages caused by
operation of sueh automobile, as re-
quired hy statutes. [I|'orosky v, Rogis-
trar of Motor Vehicles (1PPH (17 N.M.2d
«107. fllO Mass. 717.

That insured, in obtaining compulsory
motor vehicle liability policy, Rave a
false address, would not lie inferred
from return to insurer of mail ad-
dressed two months later to insured at
address given and marked "addressee
unknown," as respects sufficiency of no-
tice of cancellation. Paloeian v. Day
(IfISS113 N.K 2d .'IPS, SO* Mass. 5SG.

In action to reach and apply toward
satisfaction of judRincnt proceeds of
compulsory automobile liability policy,
insurer's defense based upon certificate
of insurance showinR issuance of policy
to person other thiin jildRiuent debtor to
whom no policy was issued was not af-
fected by statutes providitiR that insurer
issuinR certificate should lie estopped to
deny issuance of policy as set fortli
therein and that no statement made hy
insured in securing policy or registra-
tion of automobile should avoid policy.

Leonard Do Vellis (19.35] 108 ME.
2077302 MBS 30, <" ¢ ®

In determining insurer's linhility un-
der compulsory motor vehicle liability
insurance statutes, the statutes and poli-
cy must tie construed together In the
light of the General Court's dominant
design iu undertaking to deal with the
subject of motor vehicle linhility insur-
ance. Caccavo v. Kearney 11931) 100 N\
1C S17, 280 Mass. -ISO,

One driving automobile witli permis-
sion of owner fraudulently procuring
compulsory liability insurance policy
and registering automobile in name of
another without tatter’'s knowledge or
consent at time of injury to one recover-
ing judgment against such dr Ter w.a
not "operating automobile with express
or implied consent of limned assured" as
required lo render insurer lialde on poli-
cy to judgment creditor. Itondina v.
Employers' Liability Assur, Corporation
(11131) 100 N .K. 35, 280 Mass. 200.

Certificate of coverage under Compul-
sory Motor Vehicle Linhility Insurance
Law required hwv section 1A of this
chapter as condition of registration can
appear on tlie face of the application
for registration instead of being an indi-
vidual stub attached thereto. Op.Atty.
Gen., March 11, 1001, p. 111.

2. Estoppel

Representations allegedly made by ad-
juster for automobile liability insurer to
persons injured in collision with insured
nutomobile timt their medical expenses
would he pniil nnd timt they would be
compensated for pain and suffering nnd

jured within antedated period of the . . . .
term of the policy. ordinar rincioles cate which was filed with registrar of
¢ discl poficy, d ! Iy princip motor vehicles. Itoyal Indemnity Co. v.
of nondisclosure would apply as 1o va- gopnite Trucking Co. (1030) \ N\E.2d
lidity of Ib™ policy In absence of con- 800. 200 0
trolling provisions in workmen’s com- ! Mass. MO.

s 3d4c. Single motor vehicle liability policy or bond covering sev-

eral motor vehicles

Anv person applying for the registration of more than one motor
vehicle under .section two or three, or any manufacturer or dealer or
repairman applying for registration ot motor vehicles under section
five, mav. in lien of procuring a separate policy or bond covering
each r otor vehicle, furnish a single motor vehicle liability policy or
bond ‘ovcrincr all motor vehicles owned or controlled by him, in
which the amounts or limits of indemnity as provided in section thir-
ty-four A for a motor vehicle liability policy or bond shall apply to

each motor vehicle covered thereunder.
Amended by St.1932, c. 180, § 13; St.1949, c. 571, § 3.

Historical Note

.St.1023 c. 3i(H 2. St.1928¢c. 351 § 1

Tills section was made applicable to a motor vehicle under section five by

"repairmen” applying for registration of tlie 10lt) amendment.
Cross References

Compulsory motor vehicle liability policies, see e. 175, § 113A.
Dealer, manufacturer etc., definition of, see section 1 of this chapter.

Law Review Commentaries
Policy conditions. .T. Albert Rurgoync

nnd Eugene Lyno. 7 Annual Survey of
Mass.Law, llostoii College, p. 17!) (ItitiO).
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0=13.
< IS M i,r Vilip k-1 110.
w10 e
1155 i.f In-in.r. we MPS. vol

1). Martin and Hennessey. J 732.

Notes of
I. In general

it the ease ef K-nn-r v. Penlurv lu-
d' latity «.. Tarin 17 Vit 2d 7«9. 320
Mi--. 0. I'lL* A t.It. IPsl. lie'court said:
*o("l.apter ? SIC. pmyviil's that any
dealer appleine fur registration under
K'eiinn 5 may. in lieu of procuring a
s'piirat’ t»>liey or liond fur cacti vehicle,
‘furnish a .high- motor vehicle liability
policy or I'«iitl covering id]| motor volii-
eli - ov.-jicd or ronlrolled hy him." It
wa- plainly intend'd by the language of
the*" two -erlioiis lIIK"Il pigellier thal
die statutory r-overtige iim'iq a liliiiilicr

§ 34D.

reach and apply liability irwur-
mice, we M.P.S. vol. 12, Martin
and Hennessey. 5 1753.

Decisions

policy of a dealer registerin’; under wr-

lio" r' r,vr ity e, or
L FTM

lileiitieal vwruw used in tliis sei.Unn
nnd 5 5 if this chapter musttie j,rr.
sinned to have lieen uswl witli mine
meaning Liddell v. Standard Accident
Ins. Co. il"KKI) ]s7 N.M. 39, 2S3 Mass.
3lii. to this ease the court said: "The
words ‘ownod or controlled by him’ are
used In both section .TIC iiihl section 5
with respect to a ‘dealer* They must
lie presumed I" have IniCll used with the
same ineaoing in each section."

Deposit of oils1l with state treasurer in lien of motor vehi-
cle liability bond or

execution to satisfy judgment;

policy; interest; payment upon

public auction of de-

posited stocks or bonds

Tlie applicant for registration may, in lieu of procuring a motor
vehicle liability bond or policy, deposit with the state treasurer cash
in the amount of five thousand dollars or bonds, stocks or other evi-
dences of indebtedness satisfactory to said treasurer of a market val-
ue of not less than five thousand dollars as security for the payment
by such applicant or by any person responsible for the operation of
such applicant's motor vehicle with his express or implied consent of
all judgments rendered against such applicant or against such person
in actions t recover damages for bodily injuries, including death at
any time resulting therefrom, judgments rendered as aforesaid for
consequential damages consisting of expenses incurred by a husband,
wife, parent or guardian for medical, nursing, hospital or surgical
services, or for indemnity, in connection with or on account of such
bodily injuries or death, a r Kjudgments rendered as aforesaid for con-
tribution as a joint tortfeasor in connection with or on account of
such bodily injuries, sustained during the term of registration by any
person, other than a guest occupant of such motor vehicle or any em-
ployee of the owner or registrant of such motor vehicle or of such
other person responsible as aforesaid who is entitled to payments or
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benefits under the provisions of chapter one hundred and fifty-two,
and arising out of lho ownership, operation, maintenance, control or
use of such motor vehicle upon the ways of the commonwealth or in
any place therein to which tlie public has a right of access to the
amount or limit of at least five thousand dollars on account of any
such judgment; provided, however, that if tiie applicant for registra-
tion is engaged in the business of leasing motor vehicles under any
system referred to in section thirty-two C, such applicant shall depos-
it with said treasurer additional security in the amount or value of at
least one thousand dollars for tlie payment by such applicant or by
any person responsible for tlie operation of such applicant’s motor ve-
hicle with his express or implied consent, including such consent im-
puted under section thirty-two E, of all judgments rendered against
such applicant or against such person in actions to recover damages
for injury to property and judgments rendered as aforesaid for in-
demnity, or for contribution as a joint tortfeasor, sustained during
the term of registration by any person, and arising out of the owner-
ship, operation, maintenance, control or use upon the ways of tlie
commonwealth of such motor vehicle, to the amount or limit of at
least one thousand dollars on account of any such judgment and pro-
vided further that no such deposit shall be required in the case of ve-
hicles leased for a term of more than thirty days. The depositor
shall be entitled to the interest accruing on his deposit and to the in-
come payable on the securities deposited and may from time to time
with the consent of the state treasurer change such securities. Upon
presentation to the state treasurer by an officer qualified to serve
civil process of an execution issued on any such judgment against the
registrant or other person responsible as aforesaid, said treasurer
shall pay, out of the cash deposited by the registrant as herein pro-
vided, the amount of the execution, including costs and interest, up to
but not in excess of five thousand dollars. If the registrant has de-
posited bonds, stocks or other evidences of indebtedness, the state
treasurer shall, on presentation of an execution ar aforesaid, cause
the said securities or such part thereof as may be necessary to satisfy
the judgment to be sold at public auction, giving the registrant three
days’ notice in writing of tlie time and place of said sale, and from
the proceeds of said sale the siate treasurer shall, after paying the
expenses thereof, satisfy the execution as hereinbefore provided when
a cash deposit has been made. Any payment upon an execution hy
the state treasurer in accordance with tlie provisions of this section
shall discharge him from all official and personal liability whatever
to the registrant to tlie extent of such payment. The state treasurer
shall, whenever the amount of such deposit from any cause falls be-
low the amount required by this soction, require, at the option of the
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registrant, he geposit of additional cash or securities up to the
amount required by this section or a motor vehicle liability bond or
policy as provided in this chapter. Money or securities deposited
with the state treasurer under the provisions of this section shall not
I ?subject to attachment or execution except as provided in this sec-
tion. 'Fite state treasurer shall deposit any cash received under the
provisions of this section in a savings bank or the savings department
of a trust company or of a national bank within the commonwealth,
or in paid-up shares and accounts of and in co-operative banks, or
shall use such cash lo purchase share accounts in federal savings and
loan associations located in the commonwealth.

Amended by St.1935, c. 459, &3; St.1949, c. 571, &4; St.1950, c. 162,
? 3; St.1954, c. 126G, 83; St.1959, c. 282, 84; St.1961, c. 177, 84;
St.1963, c. 358, &3: St.1964, c. 517, &3.

Historical Note

! i il*
Stl'<25 c. .Hi; S2 Mil*. . HE. St.1928 c. 3S1 51 St.1010 c. .110 § 2.

MOTOR VEHICLES

St.I0OOl, c. 158, R 3, an emergency act,
approved May [). 1903, made changes in
first sentence, which were necessitated
liy enactment of chapter 23111 regard-
ing contributions among joint tort-
feasors.

St.19(11, o. 517, § 3, approved June 12,
19(11, ami hy section 1 made applicable
to motor vehicle liability bonds add mo-

ANI) AIRCRAFT o0 s s 4 o

lor vehicle linhility policies i-sned for
the year 1905 and subsequent years, sub-
stituted, in the first seuteneo. the words
"of such motor vehicle upon Hie ways of
the cnmmomvenllli or in any place
therein to which the public lias a right
of access” in lien of "upon the ways of
the commonwealth of micli motor vehi-

cle™.

Cross Ptfcrcnces

Circumstances making removal bond unnecessary, see c. 231, 5197.

Law Review Commentaries

Compulsory coverage of molor veliiclc
insurance. J. Alliert Burgoyne. 11 An-
nual Survey of Mass.Law, lloslon Col-
lege, p. 217 (190-1).

Co-operative banks, deposit of trust
funds bold by counties. Andrew A. Caf-
frey and Arthur R. Tyler, 1 Animal Sur-

Insurance on leased vehicles. J. Al-
bert llurgoync, O Annual Survey of
Mass.Law, Boston College, p. ISO (1959).

Joint tortfeasors. .T. Albert Burgoyne,
10 Annual Survey nf Mass.l.aw, Boston

College, p. 18S (1903).

St.Ifi.10, c. 11" extended the coverage
tinder tli'- compulsory motor vehicle lia-
bility in.-iiranc).* laws* to include certain
consequential damages. Section 5 there-
of provided: "This act shall not apply
to motor vehicle liability policies or
iloads, both as defined in section tiiirty-
four A of chapter ninety of tlie General
Laws, or to deposits under section thir-
ty-four D of said chapter, covering mo-
tor vehicles registered for operation dur-

ing the current year or any part there-
of.”

*St.IMS. c¢. 150, eliminated compulsory
motor vehicle insurance for tlie benefit
of guests of persons whose liability was
covered thereby. Section 5 thereof pro-
vided: "Tlie provisions of this act shall
not apply to motor vehicle liability poli-
cies and bonds, both as defined in sec-
tion thirty-four A of chapter ninety of
tlie General Laws, issued or executed in
eoim-.-aion with the registration ot mo-
tor vehicle* or trailers for operation
prior to or during the current year or
any part thereof: nor shall said provi-
sions affect the coverage of any deposit
made under said section thirty-four 1) in
relation to such operation.”

The 1950 amendment authorized the
state treasurer to use easli deposits "to
purchase share accounts in federal sav-
ings and loan associations located iu the
commonwealth."”

The 1051 amendment authorized the
state treasurer to use cash deposit for
"paid-up shares nnd accounts of and in
co-operative banks."

The 1050 amendment, approved May O,

1950, added the proviso to the first sen-
tence.

Section 0 of the 1059 amendatory act
provided: "The provisions of tills net
shall apply to tlie registration of motor
vehicles for the year nineteen hundred
and sixty and for subsequent years."

The 1911 amendment, approved March
0, 1901, at the end of first sentence,
added tlie words "and provided further
tImt no such deposit shall he required in
tlie case of vehicles leased for a term of
more than thirty days".

Section -1 of the amendatory act of
1903 provided: "The provisions of sec-
tions thirty-four A ami thirty-four D of
chapter ninety of tlie General Laws, ns
amended by sections one, two and throe
of this act, shall, on and after the effec-
tive (late hereof, apply to motor vehicle
liability bonds and policies, and to de-
posits, covering motor vehicles and trail-
ers registered for opoi.Uion during tlie
year nineteen hundred and sixty-three,
with respect, however, only to accidents
occurring on or after said effective
date."
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vey of Mass.Law, lioston College, pp. 79,
SO (195-1).

Library References

Automobiles C=43.
C.J.S. Motor Vehicles 8110.
Commecnt.
Excess liability of insurer above
coverage, see M.?.S. vol. 11, Mar-
tin and Hennessey, 8 709.

' Judgment creditor’s bill in equity to
reacli and apply liability itisur-
nneo, see M.P.S. vol. 12, Martin
and Hennessey, R 1753.

Notes of Decisions

In general 2

Cash or security 3
Interest 5 f
Return of deposit 4
Validity//

. Validity

Tlie statutes making registration of
automohiie and i.sunucc of number
plates therefor conditional upon the ap-
plicant for registration giving security
covering automobile by automoliile lia-
bility policy, or bond, or deposit of ca. ..,
or security for damages for bodily inju-
ries including dcatli and consequential
damages caused by operation of nutomo-
bile, are constitutional. Porcsky v. Reg-
istrar of Motor Vehicles (19-1(1) 07 N.E.

2d 107, 319 Mnss. 717.

2. In general

A licensed owner of automobile which
thc owner alone drove was not. entitled
to registration of automohiie and issu-
ance of number plates therefor without
first giving security covering automo-
bile, hy an automobile liability policy or
a deposit of cash or securities for dam-
ages for bodily injuries including dentil
and consequential damages caused by
operation of sueli automobile, ns re-
quired by statutes. Porcsky v. Regis-
trar of Motor Vehicles (19-1(1) <17 NVO'-d

ml07, 319 Mass. 717.

The legislature must, lie held to have
been familiar with law as to duty owed
a trespasser at time of passing net elim-
inating compulsory motor vehicle linhili-
ty insurance for benefit of guest occu-
pants of automobiles. Westgntc v. Ccn-
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Inry I; fli. (191)1 X.lvld 21s.
»(1) M 112

wy»* f.e iii-uifd flIfftfil to tiilie mil u
iiiinjnil'Miy aiitiiliuiltilc liability [iolicy
liv.s j.r-aiik-cl by tlii.s section, insured
would iv ili.oiiad lo have assented to
lirovi'iuas of policy with full realization
id flair import, and policy would not
fail for lark nf "mutuality”. .Service
Mur. Liability Ins. Co. v. Anmofsky
littlli :tl X.E.2d S17, 30S Mass. 219,

*T-'ainages for injuries to person,”
within statute making registered owner
prima facie legally resjionsible for driv-
er’'s conduct, did not include medical cx-
Itenses incurred liy husband in caring
for wife’s injuries. Wilson v. Grace
(191111173 X .E. 521, 27.1 Mass. 140.

A linhility insurance policy taken out
by an owner of a motor vehicle after a
deposit is made to rover tlie registration
of the motor vehicle, hut before the ex-
piration of the i'ar covered liy tlie reg-
istration pursuant to this section would
not afford coverage to such owner for
accidents which might have occurred
prior to tlie taking out of tlie policy,
and it would therefore lie necessary for
tlie division of highways to retain the
deposit of security for a period of at
least one year from the time when such
policy was taken out, to protect persons
wim might have suffered injury due to
tlie oiieratimi of the motor wlIdcle dur-
ing sueh period. S Op.Atty.Gen.1920, p,
101.

3. Cash or security

In tin* case of Blair v. Travelers Ins.
Co. (1935) 197 X.E. GO, 291 Miss. 4.12,
tin: court said: "It is probable timt the
Legislature intended tiie amornt of se-
curity to lie tlie same, whetht r consist-
ing of cash or insurance.”

The division of highways can accept
properly transferred savings liank ac-
count books ns cash or security under
tim provisions of this section. 8 Op.
Atty.Gcc.192G. 1= Mil.

Bonds, stocks and other evidences of
indebtedness deposited witli tlie division
of highways under tlie provisions of this
section, should be transferred on tlie
company’s lionks, or s" 'e other nction
should lie taken in regard to them as
will make tlie right to posses, ion and
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emitrol in the eniiimissinn apparent, and
Hie securities immediately available for
sale hy tlie emiimissimi at any time
when it may heroine necessary to liiju].
date, witlimit the necessity of any fur-
tger steps being taken by the depositor.
Id.

A certified check is not evidence of
indebtedness, within Hie meaning of this
suction, and should lie converted into
money, ami in the latter for: retained
and deposited liy the higl ,ty commis-
sion in accordance with provisions
of tills section. Id.

4. Return of deposit

If a deposit is made under tlie provi-
sions of this section to cover registra-
tion of n motor vehicle, and tlie owner
during the fiscal year sells or exchanges
the motor vehicle, procuring n new one
in its place, tlie division of highways is
not t quircd to return the deposit on
the oid automobile until one year after
the expiration of the registration, and n
new deposit should lie made h. the own-
er to cover tlie second motor vehicle reg-
istered. S Op.Atty.Gon.192C, p. 101.

Deposits made with the division of
highways pursuant to tlie provisions of
tills section, .should he held hy tlie divi-
sion until tilts expiration of the time
within which actions, Hie payment nf
judgment-', in which are secured by such
deposits, may be brought. 1d.

5. Interest

In the case of Blair v. Travelers Ins.
Co. (1935) 117 X.E. lid, 291 .Mass. 432,
tlie court said: "The word ‘interest’ in
tlie statute quoted [this section] appar-
ently does not refer to interest wldch
lias lost its identity liy being included in
the damages in the verdict or finding.
.Such interest would require no special
mention in tlie Statute lo make sure
timt it was included iu the 85,000, The
statute evidently refers to some interest
separately computed after tlie verdict or
finding in much the same way as tiie
costs, which likewise form part of che
judgment and execution, from the date
of tlie verdict or finding to tlie date of
judgment the clerk computes nail ndils
interest in entering judgim . G.L.
(Tcr.Ed.) c. 215, § 8. It is that .utcicst,
we think, to which G.L. (Tcr.Ed.) c. 00,
§ .141), refers, as being included in the
maximal i of $5,000."
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8 34E. Receipt for anil rctenlioa of cash or securities deposited

The state treasurer shall give lo the applicant for registration a

receipt on a form prescribed by said treasurer of the amount of cash
or securities deposited by him witli said treasurer under section tliir-
Iv-four D or thirty-four F. Tlie state treasurer shall retain such cash
or securities deposited as aforesaid and shall not deliver the same or
the balance thereof to tlie registrant or his order until the expiration
of Hie time within which actions, the payment of judgments in which
are secured by such deposit, may be brought against the registrant or
tiie person responsible for the operation of the registrant’s motor ve-

hicle with his express or implied consent, nor in any case if a written
notice is filed with tlie state treasurer stating that such an action has
been brought against the registrant or other person responsible as
aforesaid, until payment is made as provided in section thirty-four D
or satisfactory evidence is presented to said treasurer that such ac-

tion is finally disposed of.
Amended by S1.1949, c. 571, §5.

Historical Noie

S$1.1925 c. 340 § 2 (subs. 34G). St.192S c. 351 54.

Library References
Comment. Judgment creditors bill in
equity to rcacli and apply liability
insurance, see M.P.S. vol. 12, Martin
and Hennessey, § 1753.

Automobiles 0=43.
f.JJ), Motor Vehicles § 110.

8 34F. Notice to registrar upon service of writ or summons in
action against depositor

Thp'registrant of a motor vehicle who deposits casli or securities
as provided in this section or in section thirty-four D or the person
responsible for the operation of the registrant’s motor vehicle with
his express or implied consent shall immediately upon the service of
any writ or summons in any action the payment of the judgment in
which is secured by such deposit, give written notice to the registrar
and the state treasurer of the bringing of sucli action in such form as
the registrar may prescribe, and thereupon the registrar may require
the giving of a motor vehicle liability bond or policy or may require
the deposit of further cash or securities as additional security for tlie
payment of judgments in any other such actions. Whoever fails to
give the notice required by this section shall be punished by a fine of
not less than one hundred nor more than one thousand dollars or by

imprisonment for not more than one year or both.

11 M.G.LA—27 417



The slate treasurer shall forthwith give written notice to the
registrar of the failure of a registrant to maintain a deposit as re-
quired by this section and section thirty-four D.

Amended by St.1949, c. 571, §0.

Historical Noto
cU"&It. 34 ] 2, milis. SL192S e. 381 4.
Vil

Tiie vvonl* "at tlie option of the regis- out of the first sentence I>y the Dit)
trant” in connection with tin? giving of uiiieniliiient.
a liability bond or policy were stricken

Library Roforcnces
,Vni'In.Li(e- C=»I3. Comment. Judgment creditors bill in
C.J s. Ji.itor Vehicles § 110. equity to roach nnd apply liability

insurance, see M.P.S. vol. 12, Martin
and Hennessey, § 1733.

§ 34G. Action against surety company

If a judgment rendered against the principal on a motor vehicle
liability bond or against any person responsible for the operation of
the principal’s motor vehicle with his express or implied consent is
not satisfied within thirty days after its rendition, the judgment cred-
itor may for his use and benefit and at his sole expense bring an ac-
tion in the name of the commonwealth against the surety company
executing the bond.

Historical Noto

St.1925¢. 341 2, subs. St.102S c. 351 § 4.
34F.

Presumption of insured's consent to operation of vehicle, sec c. 231, 585C.
Two year statute of limitations, see c. 2G0, 5 4.

Library References

Automobiles C=43. Comment. Judgment creditor's bill in

C.J.S. Motor Vehicles § 110. equity to read: nnd apply linhility
insurance, see M.P.S. vol. 12, Mnrtin
nnd Hennessey, § 1753.

Notes of Decisions

In general | Mut Auto. Ins. Co. (1007) 223 N.K.2d
Excess of policy limits 2 510, 351 Mass. COl.

2. Excess of policy limits
I. In general Automobile liability Ibsurer was not
There was no contractual relation be- rendered liable to judgment creditor for
tween nutomobile liability insurer and amount in excess of policy limits by al-
injured person. Chicotne v. State Farm Icgod facts that insurer refused to dis-
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close policy limits in return for offer of to get counsel, Chicoino v. .Stale Farm
settlement within coverage and did not Mut. Auto. Ins. Co. (1007) 223 N.K.2il
Inform Insured of offers or advise him 510,351 Mass. 001.

§ 34H. Revocation of registration of motor vehicle upon notice
of cancellation of motor vehicle liability policy or bond;
notice to owner; new certificate

In tlie event that the registrar receives written notice, in con-
formity with section one hundred and thirteen A of chapter one
hundred and seventy-five, from the owner of a motor vehicle cancel-
ling tiie motor vehicle liability policy or bond covering the same, lie
shall revoke the registration of sucli motor vehicle on the effective
date of the cancellation as specified in such notice unless not later
than two days prior to sucli effective date tlie registrar shall have re-
ceived a new certificate covering tlie same motor vehicle. The regis-
trar shall, forthwith upon receiving written notice in conformity witli
said section one hundred and thirteen A from an insurance or surety
company purporting to cancel such a policy or bond issued or execut-
ed by it, give written notice to the owner of tlie motor vehicle cov-
ered Sy said policy or bond that the registration thereof will be re-
voke J as of the final effective date of tiie cancellation as specified in
tiie aotice given by sucli company in case the owner does not file a
complaint under section one hundred and thirteen D of said chapter
one hundred and seventy-five that he is aggrieved by tlie issue of
such notice, or as specified in an order of the hoard of appeal on mo-
tor vehicle liability policies and bonds affirming such cancellation un-
der said section one hundred and thirteen D in case the owner does
not claim an appeal from sucli order, or as specified in a decree of the
superior court or a justice thereof affirming such cancellation on
sucli appeal, or as specified in sucli a decree ordering a cancellation
of such'a policy or bond after its reinstatement by said board of appeal,
unless not later than two days prior to sucli effective date as finally
specified Hie registrar shall have received a new certificate covering

tlie same motor vehicle.

The registrar shall forthwith upon receipt of a notice under sec-
tion thirty-four F of the failure of the owner of a motor vehicle to
maintain a deposit send written notice to the owner of the motor vr m
hide covered hy sucli deposit that the registration thereof will be re-
voked, unless within five days after tlie sending of said notice shall
file witli tiie registrar a new certificate.

The registrar shall forthwith upon receipt of a noiice under sec-
tion one hundred and thirteen C of said chapter one hundred and sev-
enty-five of the cessation of the authority of an insurance or surety
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company to issue or execute motor vehicle liability policies or bonds
in the commonwealth, upon the written request of tlie commissioner
of insurance, send written notice to every owner of a motor vehicle
covered hy a motor vehicle liability policy or bond issued or executed
by such a company that the registration thereof will be revoked un.
less within five days after the sending of said notice he shall file with
the registrar a new certificate; provided, that if tlie authority of
sucli a company to issue or execute motor vehicle liability policies or
bonds in the commonwealth ceases by reason of its merger or consoli-
dation with another company so authorized, and it is proved to the
satisfaction of the commissioner of insurance that tlie new or con-
tinuing company lias assumed all the obligations and liabilities of
such company under any and all such policies and bonds issued by it,
such notice of the registrar will not he required with respect to poli-
cies or bonds so issued previous to the date of merger or consolida-
tion.

Upon failure of tlie owner of a motor vehicle to file a new certifi-
cate as required by this section, the registrar shall immediately re-
voke the registration thereof; provided, that if a new certificate as
aforesaid is filed prior to the final effective date of the cancellation of
the existing policy or bond, he may in his discretion rescind such rev-
ocation.

The registrar shall, upon receipt of an attested copy of a finding
and order of said board of appeal, or of a decree of the superior court
or a justice thereof, ordering the reinstatement of a motor vehicle lia-
bility policy or bond, forthwith rescind tlie revocation of the registra-
tion of the motor vehicle covered thereby.

Any notice rcqu: ed hy this section to be given hy the registrar
shall be deemed sufficient if mailed by the registrar, or any person
authorized by him to send such notice, postage prepaid, to the ad-
dress given on the application for registration, and an affidavit of the
registrar or such person that such notice lias been mailed as aforesaid
shall be prima facie evidence thereof.

Amended by S1.1933, c. 119, 4, 5; §1.194S, c. 39; St.1960, c. 332

Historical Note

St 1027 e ‘MI! S 2 SL192S c. 3S1 § 1

(subs. 3111).

St.102(j c. 30S § 3.

The proviso at the end of the third The 1900 amendment, approved April
paragraph, regulating the notice by tlie 25, IOtin, struck out tlie former second
registrar of motor vehicles in cases of paragraph and inserted tlie present sec-
merged or consolidated insurance eoinpa- nnd and third paragraphs, which contain
nies, was added in 19iS. substantially tlie same subject matter ns

the former second paragraph.
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Cross References

Compulsory motor veliiclc liability policies’,

<eo c. 175, 1113A.

Law Review Commentaries

Automobile insurance; cams-1L1lions
refusals t.i rci, 'v. (Summer 9
Itostoii College L.ltev, tltiS.

Library References

Automobiles C=i3, 55.
c.d S. Motor Vehicles |i{ 1in, P2!I.

Notes of

I. In general

Notice of cancellation of automoliilc
liability insurance was insufficient un-
der statute, where no registration num-
ber was given and insured’s name was
misspelled, even though name given was
perhaps idem sonnns. Gulcsian v. Soui-
liaull (1935) 191 N.K. lit), 2.?") Mass. 381.

Comment. Judgment creditor's Iull in
equity to reach and apply linhility
insurance, see M.P.S. vol. 12, Martin
and Hennessey, 5 1733.

Decisions

In prosecution based on an alleged vi-
olation of this section, as added by St.
1925, c¢. 310, 5 2, and amended by St.
t!i20, c¢. 30S, 5 3, requiring registration
nf motor vehicles, evidence was suffi-
cient to require submission of ease to
jury. Com. v. Henrlcli (1928) 101 N .K.
815,203 Mass. 579.

8 34/. Records and hooks of registrar
The registrar shall keep such records and hooks and publish and

distribute such forms and information as will facilitate tiie operation
of tlie provisions of tlie eight preceding sections, and shall, upon the
request of any person, furnish the name of the insurance or surety
company issuing the policy or executing as surety the bond covering
any particular motor vehicle or of any particular person appearing on
his records as registrant of tlie same.

Amended by St.1949, c. 571, §7.

Historical Note

St.1925 § 2. St.1928 c. 351 § I.

The words "subject to the approval of were stricken out by the 1919 amend-
the department”, in connection with tlie meat,
registrar’s keeping of books and records,

Cross References

Records of registrar, generally, see section 30 of this chapter.

Library Referencos

Automobiles ©=13 Comment. Judgment creditor’s bill in

C.J.S. Motor Vehicles 5110. equity to reach and apply liability
insurance, see M.P.S. vol. 12, Martin

and llcnnessy, 5 1753.
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Notes of Decisions

I, In generat

Where plaintiff's roiin.se! in personal
Injury action sought to prove ownership
of vehicle tvhicli struck plaintiff by let-
ter which be purportedly received from
stare registry of motor vehicles, answer-
ing his quo.limis relating to ownership
of certain vehicle, such answers were
inadmL-ihlc liconuso hearsay, nnd, since
tlie letter was not among records which
registrar was required to keep liy Mai-
ijte, the letter was not admissible as a

In action against taxicab company for
Injuries sustained hy passenger in colli,
slon, papers from tiie registry of motor
vehicles, which showed taiicnb drivel's
record as t0 violation of motor vehicle
law and suspension and rclssuancc of
his license, were properly excluded from
evidence as showing driver's unfitness,
and they wore not admissible as public
records. Finnegan v. Checker Taxi Co,
(193S.1 11 N.K.Sd 127, .100 Mnss. G2.

MOTOR VEHICLE.! AND AIRCRAFT 90 § 34K.

Notes ot Decisions

knevqg\l}\leral l ficlontly serious to have resulted in con-
_ 3 finement of defendant, defendant was
Right to counsel 2

entitled to lie represented by counsel.
W illiams v. Com. (19CG) 210 N.E.2d 779,
350 Mass. 732.

An indigent defendant who wns com-
plained of in district court and after a
trusts automoliilc would be “responsi- probable cause hearing was bound over
ble" to owner for operation of automo- to grand Jury did not have constitution-
bile within meaning of compulsory mo- al right to counsel In sucli proceeding;
tor vehicle Insurance law. Fallon v. omission to furnish counsel did not in-

1. In general
Person to whom owner voluntarily in-

public record, (‘annoy v. Carrier dhoti)
i;,0 N.i..2d stp. :i« Mas*. > *

§ 341. Operating motor vehicle without liability policy, bond or
security deposit; penalty; exception

Whoever operates or permits lo be operated a motor vehicle
which is subject to the provisions of section one A during sucli time
as the motor vehicle liability policy or bond or deposit required by
the provisions of this chapter has not been provided and maintained
in accordance therewith shall be punished by a fine of not less than
one hundred nor more than five hundred dollars or by imprisonment
for not more than one year. This section shall not apply to a person
who operates a motor vehicle leased under any system referred to in
section thirty-two C without knowledge that the lessor thereof has

Mains (1939) 19 N.I5.2d GS, 302 Mass. validate that proceeding and pleas in

1GO0.

Where automobile wns falsely regis-
tered nnd insured under compulsory mo-
tor vehicle linhility insurance statutes
in name of owner's nephew, nnd nt time
of accident was driven by owner, witli
consent of nephew, insurer wns liable to
person injured in sucli accident. Id.

2. Right to counsel

Where proceedings relating to five
complaints constituted a trial on
c.urges including some which were suf-

abatement to indictments were required
to be overruled where no right of de-
fendant bad Itcon lost because of
nbsencc of counsel in district court
Com. v. O’Leary (19G4) 198 N.E.2d 403,
317 Mnss. 3s7.

3. Review

There is no appeal from a revocation
of license or registration liy registrar of
motor vehicles in cases where sucli revo-
cation is required by a statin:. Oi.
Atty.Gen. Nov. 2,1902, p. 77.

§ 34K Cancellation of policies
No power of attorney in connection with the cancellation of a

not complied with the provisions of section thirty-two E rt. ive to
providing indemnity, protection or security for property damage.

Amended by St.1939, c. 282, § 5.

Historical Nolo

StIP2.-i c. .Ib; § 2, subs,
34U.

S1.1920 e. OS

' .ie 1959 amendment, approved May O,
1959. added the second sentence.

Section C of the amendatory net pro-
Tided: "Tlie provisions of this net shall

53 SL192S c. 3SI §4.

apply to tiie registration of motor vehl-
cles for the year nineteen hundred nnd

*****jin<l for subsequent years."

Law Review Commentaries

Insurance on leased vehicles. J. Al-
liert Rurgoyno, tl ."nniial Survey of
Mass.l.aw, Boston College, p. I1ISO (1959).

Library References

Automobiles C=43, 326.
C.J.S. Motor Vehicles 55 119, C3S.
Comment.
Criminal offenses, sec M.P.S. vol.
11, Martin and Hennessey, § 792.

Ji igincnt creditor's bill in equity to
reach and apply liability insur-
anee, sec M.i"’.S. volL 12, Martin
anil Hennessey, § 1753.

motor vehicle liability policy as defined in section thirty-four A shall
be exercised until ten days’ notice has been given to tlie policyholder
by registered or certified mail, return receipt requested, by the per-
son or corporation exercising the power of attorney, and a statement
signed under the penalties of perjury has been filed with the registry
of motor.vehicles certifying that said notice has been sent to the poli-
cyholder. Notice to the insurance company of the cancellation of
such, a policy by a person or corporation exercising the power of at-
torney shall be accompanied by a statement of compliance with this
section, and the insurance company may rely upon such statement.

Added by St.1960, c. 360.

Cross References

Notice by premium finance agency of cancellation of insurance policy, see c. 2"50,
§21.

Revocation of notice of cancellation of liability policies, see c. 2550, § 2i.
Law Review Commentaries

Motor vehicle insurance. |. Albert Annual Survey of Mass.Law. Boston
Burgoync and George E. Donovan. 13 College, p. 2G2 (19GG).



Library References

Autoni'Jill*’* C=>I3. C.T.S. In*tiriin*r 8* 11.*-151,
I.'isirnlIHi: C=2%J8, 229. L".J.S, Molar Veillutes § 110,

Nolcs of Decisions
I, In general
This section (loos not operate to oc- policyholder lint did not imply that
elude the applicability of c. 177, § H.'tA, when a finance company purports to act
relating to necessity of giving notice under latter e. 177, 5 11.3A, it need not

when policy is cancelled, since former c. conform thereto. White v. ICdwards
177, § 113A, gave a specific protection to (1907i 227 X,i:.2d 371, 372 Mnss. (77.

§ 34L. Repealed by stiocs, c. ¢13, 86

Historical Note

The repealed section provided for tin- St.1908, ¢, 013, repealing this section

insured motor vehicle coverage anil was was approved mi July 10, 1908.
derived from St.1900, c. 200. See, now,
e. 177. <1131,

ATRCRAFT

St.1935, ¢. 1(18 established a uniform aeronautical code.
Section 2 struck out sections 35-GO inclusive of the General

Laics (Ter.Ed.), as amended, and inserted new sections 35-50
in place thereof.

St.1939, c. 393, among other things, revised the laws re-
lating to aviation. Section 3 struck out sections 35-50, inclu-
sive, added by St.1935, c. I/id, § 2, as amended, and added in
place thereof new sections 35-52.

Law Review Commentaries

Aviation law. Thomas R Lambert,
Jr. (1902) 28 NACCA L.J. 135.

§ 35. Definitions

The following words and phrases used in sections thirty-five to
fifty-two, inclusive, shall have the following meanings, unless a differ-
ent meaning is clearly apparent from tlie language or context, or un-

less such construction is inconsistent with the manifest intention of
the general court:

(a) “Aeronautics”, transportation by aircraft; the operation,
construction, repair or maintenance of aircraft, aircraft power plants
and accessories; the repair, packing and maintenance of parachutes;
the design, establishment, construction, extension, operation, im-
provement, repair or maintenance of airports, restricted landing areas
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or other air navigation facilities; and instruction in flying or ground
subjects pertaining thereto.

(b) “Aircraft”, any contrivance now known, or hereafter invent-
ed, used or designed for navigation of or flight in the air.

(c) "Public aircraft”, an aircraft used exclusively in the service
of any government or of any political subdivision thereof, including
the government of any state, territory or possession of the United
States, or the District of Columbia, but not including any govern-
ment-owned aircraft engaged in carrying persons or property for
commercial purposes.

(d) “Civil aircraft”, any aircraft other than a public aircraft.

(e) “Airport", any area of land or water other than a restricted
landing area, which is used, or intended for use, for the landing and
take-off of aircraft, and any appurtenant areas which are used, or in-
tended for use, for airport buildings or other airport facilities or
rights-of-way, together with all airport buildings and facilities located
thereon.

(/) “Restricted landing area”, any area of land or water other
than an airport which is used, or is made available, for the landing
and take-off of aircraft; provided, that the use of such an area may
be restricted from time to time by the commission.

(g) “Airport hazard", any structure, object of natural growth, or
use of land which obstructs the air space required for tlie flight of
aircraft in landing or taking off at an airport or restricted landing
area, or is otherwise hazordous to such landing or taking off.

(h) “Air navigation facility"”, any facility, other than one owned
or controlled by the federal government, used in, available for use in,
or designed for use in, aid of air navigation, including airports, re-
stricted landing areas, and any structures, mechanisms, lights, bea-
cons, markers, communicating systems, or other instrumentalities, or
devices used or useful as an aid, or constituting an advantage or con-
venience, to the safe taking off, navigation and landing of aircraft, or
the safe and efficient operation or maintenance of an airport or re-
stricted landing area, and any combination of any or ell of such facil-
ities.

(t) “Airman”, any person who engages, as the person in com-
mand, or as pilot, mechanic or member of the crew, in the navigation
of aircraft while under way, and any person who is directly in charge
cf the inspection, maintenance, overhauling or repair of aircraft en-
gines. propellers or appliances, and any person who serves in tlie ca-
pacity of aircraft dispatcher or air-traffic control-towcr operator;
but does not include any person employed outside the United States,
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Die department shall define high-accident locations and shall establish standards;!
and regulations, and shall determine final allocation of funds of the cities and'tov
amount to be paid by the treasurer shall be based upor certification to the treaau
the department of the amount due. Payments in the amounts so certified shall be’j
by the state treasurer out of the Highway Fund, and shall be in addition to anyj
funds allocated to the several cities and towns for the improvement, maintenance,,]

or construction of highways. Federal funds may be substituted for tlie commonwe
share whenever such funds are available.

Die amounts certified by the department to the treasurer pursuant to this section’]
not exceed, in the aggregate, five million dollars in any one year.

Amended by St.1972, c. 87; St.1978, c. 303.

1972 Amendment. St-1972, c. 87, approved
March 10, 1972, rewrote the introductory para-
graph; and, in tlie second sontence of tlie second
paragraph, deleted "to each such city or town"
following the word "treasurer" where first'ap-
pearing, and also, deleted "such city or town"
following pie. word “due" .at the end thereof.

1973 Amendment. SLL973, c. 303, ap
May 21, 1973, in the introductory
substituted "signs, or safety devices, and(

structing necessary safety improvements®
mV. -ices". . i,

8 34. Disposition of fees; appropriation of highway fund

Die fees received under the preceding sections, together with all other fees receive!
tlie registrar qr any other person under the laws of the commonwealth relating to tlie
3nd operation of motor vehicles and trailers, shall be paid by the registrar or by
person collecting the same into the treasury of tlie commonwealth, and said fees, togetj
with all contributions and assessments paid into the state treasury by cities, towns
counties for maintaining, repairing, improving and constructing .ways, whether.before,
after the work is completed, all refunds and rebates-made on-account of expenditure
ways by the department of public works, all receipts paid into tlie treasury of
commonwealth under the provisions of, chapter sixty-four. A, all monies received by
commonwealth in satisfaction of, claims by tlie-commonwealth for damage to highway
safety signs, signals, guardrails, curbing and other highway related facilities and.’'
receipts receiyed by. the state,,,treasurer under the provisions of section eight of chap
ten-shall.he credited, on. the hooks,.of,the .commonwealth to a fund to be;known as|
Highway. Fuud.. Said Highway. Fund, subject to appropriation, shall be‘used as foliol

»" o« [Sde main volumefor text of clauses (1) and (2)]

_ aVv'h >
ol AN AN RV v

Amended by St,1979,,.c. .653. u, .- . *e VTi "L rd, e v .

i te |t .
. 1979 Amendment." StI£)79, c. 653, approved that such funds may be used for projects
Oct. 25, 1979, In the first sentence of the intro- ously approved by the department of r
ductory paragraph inserted “all monies received  works for those prioryears,” . N n
by the commonwealth In satisfaction of claims — (R i
by the commonwealth for damage to highway Cross References. , »Lnil £

safety signs, signals,, guardrails, curbing and
other highway related facilities".

1976 Related,Laws. SH976,-c. 88, approved
ApriJ'30, 1976"provided: jr“ , T
m"Notwithsldhding the'provisions of any gener-'
al or special law to tbo contrary, appropriations
made by a co™ ,, specific projects for prior .
and current fiscal years,to implement the provi- . . o e
sions of section thirty-four of chapter ninety of' 't .. 1-Notes of Decisions minn
the General Laws may be diverted to the extent  Insurance rates 7 Ll K
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Temporary 'registration plates, certificate in %
effect prior to issuance, see § 2D of this chapter.

Law Review Commentaries,

LHtlo F.T.C. Act; .applicability.to insurance
companies.' (1977) 62 Mass.LQ.:Ib9.

Koo

r»LIC WAYS AND WORKS

» Insurnnce rates

[n proceeding brought by tlie Automobile Rat-
.»J and Accident Prevention Bureau for review
,,f decision of the Commissioner of Insurance in
fixing industry-wide automobile insurance rates
for one year, evidence supported decision of the
Commissioner in making offsetting adjustment
for small claims effect and applied frequency
factors for property-damage and collision cover
age about midway between recommendations of

90 834A

sachusetts Auto. Rating and Acc. Previ ition
Bureau v. Commissioner of Ins. (1980) 411
N.E.2d 762, 381 Mass. 592, appeal after remand
424 N.E.2d 1127, 381 Mnss. 592. .

Decision of the Commissioner of Insurance, in
fixing industry-wide automobile insurance rates
for one year, to allow J.65 property-damage lia-
bility policy for costs of administrating merit
rating plan had reasonable support in evidence.

Id.

tlie Bureau and the Division of Insurance. Mas-

COMPULSORY MOTOR VEHICLE LIABILITY INSURANCE

Library References
Comment.

Compulsory insurance, see M.P.S. vol. 36,
Alperin and Chase, § 36-1 et seq.

|,aw Review Commentaries

Massachusetts tries no-fault. (1971) 57 A.B.

A'hoﬂﬂ?gtult in Massachusetts, RaymondJ. Ken-
neKi Jr. (1971) 56 Mass.L.Q. 441

o-fault insurance. Kathleen'T. Ryan Dacey
(1970) 6 New England L.Rev. 79.

8 Aé fo oevrlll%lélevnosrds, as used in sections thirty-four A to thirty-four N, Inclusive, shall
have the following meanings:— . ' . e
("Certificate"/ the. certificate of an insurance,company authorized to issue in the
ojnimQawiiHIUi_ajiotor vehicle IiabihtyTpoIi(Trr—3tatinir~Uiarjt has or wilT insure the
applicant for registration oi a motor vehicle with' respect to such motor vehicle for a
period at least coterminous with thaFof~5ucK registrationyinde r such a motor vehicle"
liability policy or a renewal or extension of sitcTTa policy. whichlCQflforms to The
provisions of section cne hundred ancfthirteen A~ofcKapter one hundred and seventy-five
nr that It has executed a binder, as defjnecf.'in Baid section one hundred and thirteeri'A;
under and m conformity with said sfcgtion covering such motor vehicle pending theJssue
of n mntnr uphiplp linhilitympnlicv/orjghn certificate of a surety company authorized to
transact business in the commonwealth under section one hundred and five of said
chapter on hundred and seventy-five'as surety, stating that it has or will guarantee
performance by the applicant for registration of a motor vehicle with respect to suclU
nmtnrjgehiclc for a period atleast coterrnrnousTvith that' o f siich"rogTstration under a
menfSr vehicle liability bond or renewaTor extension thereofpayable to the common-
wealth, which conforms toThe provisions of saitfsection one hundred and thirteen A and
h$s been executed by such applicant as principal and by such surety company as surety;
/orAhe certificate of the state treasurer stating that cash or securities have been deposited
with said treasurer as provided in section thirty-four D.' 1
[See main volume far text ofdefinitions 6f"'CfuestmOccupant™” to “Motor vehicle™]

fAMotor vehicle liability, bond"/ aLbond conditioned, that the .obligor shall within thirty
.days after the rendition thereof satisfy all judgments rendered<againat him or against any
person responsible for the operation of the obligor? motorl/fmjc_IeJH'w_aFJh"\gjreiirQE.
|mpI|ed oonsoqt in apfijnna IN reenvnrTl«mng-eTTnr hnVliily injnrips, INC udlng, eath at any
time resulting-therefrom, and judgments rendered as aforesaid for consequential dam-
ages consisting of expenses incurred by,a husband, wife, parent or guard .an for medical,
nursing,:hospitd or surgical services, or for indemnity,in connection with or on account
of. such bodily-injuries or death, and judgments rendered as aforesaid for contribution as

UMCEED
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a joint tortfeasor in connection with or on account of such bodily injuries, sust _
during the term of said bond by any person, other than a guest occupant of such moi
vehicle or any employee of the owner or registrant of such vehicle or of such other pere,
responsible as aforesaid who is entitled to payments or benefits under the provisions <
chapter one hundred and fifty-two, and arising out of tlie ownership, operation, maint
nar.ce, control or use of such motor vehicle upon the ways of tlie commonwealth or inaj)
place therein to which' the public has a right of access, other than by an employee of ti
federal government while acting within the scope of his office or gmployment and cover*
by the provisions of section 2679 of Title 28, United States Code,lto the amount or limi
of at least ten thousand dollars on account of injury to or death of any one person, andX.
subject to such limits as respects injury to or death of one person, of at least twenty”
thousand 'dollars on account of any one accident resulting in injury to or death of more-
than one person; provided, however, that in the case of a person who is encaged in tIwWf
business of leasing motor vehicles under any system referred to in section thirty-two
the words "motor vehicle liability, bond” shall mean a bond as described herein butftr
conditioned further, except in the case nf vehicles leased for a term of more than thirtyy
days, that the obligor shall within thirty dayB after the rendition thereof satisfy"ail*
judgments rendered against him or against any person responsible for the operation
the obligor’s motor vehicle with his express or implied consent, including such consent*
imputed under section thirty-two E, in actions to recover damages for injury to property,
and judgments rendered as aforesaid for indemnity, or for contribution as a joint'il
tortfeasor, in connection with or on account of such injury to property, sustained during.**
the term of said bond by any person, and arising out of the ownership, operation#]
maintenance, control or use upon the ways of the commonwealth of such motor vehicle, c'.
other than by an employee of the federal government while acting within the scope of his $
office or employment and covered by the provisions of section 2679 of Title 28, United

Stahes Code, to the .a{nount or limit of at Ieastlone thousand dollars on account of any«V
such’injury to pro'virty. .

Motor vehicle liaTphty policy"~!jpolicy of liability insurance which provide* imlpmnity
Gnor %rdUngn to"the insured amTatiTTScrson responsible for the operation'of the \
insured 0 motor vehicle with his express or implied consent against loss by reasonofTEe
liability to pay damages to others for bodily injuries, including death at any time resulting
therefrom, or consequent'll damages consisting of expenses incurreif By a husban', wife,
parent or guardian.for medical, nursing, hospital or surgical services, or for indemnity, in
connection with or on account of such bodily injuries r leath. or by reason of tlie liability
for contribution as a joint tortfeasor, in connection,,th or on. account of such bodily
injuries, sustained during the term o~f~Baid policy by~any person, other than a guest
occupant of such motor vehicle ,pr of any employee of the owner or registrant of such
vehicle or of such other person responsible as aforesaid who is entitled to payments or
benefits under the provisions of chapter one hundred and fifty-two, and arising out of the
ownership, operation, maintenance, control or use of such motor vehicle upon the ways of
the commonwealth or in any place therein to which the.pubhc has a right of access, other
than by an employee of the federal government while acting within the scope of his office-
or employment and covered by the provisions of section 2679 of Title 28, United States
Code, to tlie amount or limit of at least ten thousand dollars on account of injury to or \
dtath of any one person, and, pubject to such limits as respects injury to or death of one  J
person, of at least twenty thousand dollars on account of any one accident resulting in
injury to or death of more than one person, or a binder as defined in section one hundred
and thirteen A of said chapter one hundred and Beventy-five providing indemnity or j
protection as aforesaid pending the issue of such a policy; provided, however, that in the
case of a person who is engaged in the business of leasing motor vehicles under any
system referred to in section thirty-two C, the words "motor vehicle liability policy” shall

nnn
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mean a policy of liability insurance as described herein and providing, in addition, except
in the case of vehicles leased for a term of more than thirty days, indemnity for or
protection to the insur?’ed and any any person responsible for the operation of the insured’s
motor vehicle with hid express or implied consent, including such consent imputed under
section thirty-two E, against loss by reason of the liability to pay damages to others for
injury to property or by reason of the liability for indemnity, or for contribution as a joint
tortfeasor, in connection with or on account of such injury to property, other than by an
employee of the federal government while acting within the scope of his office or
employment and covered by the provisions of section 2679 of Title 28, United States Code,
sustained during the term of the policy by any person, and arising out of the ownership,
operation, maintenance, control or use upon the ways of the commonwealth of such motor
vehicle, to the amount or limit of at least one thousand dollars on account of any such
injuryJSLpropertjL , A
V‘Personal injury protection,j provisions of a motor vehicle liability policy or motor
vehicle iiability bond whicfrpFovide for payment to the named insured in any such motor
vehicle liability policy, the obligor of any motor vehicle liability bond, membere of tlie
insured's or obligor's household, any authorized operator or passenger of the insured’s or
obligor's motor vehicle including a guest occupant, and any pedestrian struck by the
insured's or obligor’s motor vehicle, unless any of the aforesaid is a person entitled to
payments or benefits under the provisions of chapter one hundred and fifty-two, of all
reasonable .expenses incurred within two years from the date of accident for necessary
medical, surgical, x-ray, and dental services, including prosthetic devices and necessary
ambulance, hospital, professional nursing and funeral services, and in the case of persons
employed or self-employed at the time of an accident of any amount.’; actually lost by
reason of inability to work and earn wages or salary or their equivalent, but not other
income;‘that wolild otherwise.,have been earned in the’hormal cpurse of an injured
person’s employment, and for payments in fact made to others, not members of the
injured person’s household and reasonably incurred'in obtaining 'froni those others
ordinary and necessary services in lieu of those that, had he not been Injured; the injured
person would have performed not for income but for the benefit of hi nself and/or
members of his household, and in the case of persons not employed or se'f-employed at
the time of an accident of any loss by reason of diminution of earning jower and for
payments in fact made to others, hot members of the injured person’s househqld and
reasonably incurred in obtaining from those others ordinary and necessary serviu Jin lieu
of those that, had he not been injured, tlie injured person would have performed not for
incopre but for the benefit of himself and/or members of his household, as a result of
bodily injury, sickness or disease, including death at any time resulting therefrom, caused
by accident and not suffered intentionally while in or upon, or while entering into or
alighting from, or being struck as a pedestrian by, the insured's or obligor’s motor
vehicle, without regard to negligence or gross negligence or fault of any kind, to the
amount or limit of at least two thousand dollars on account of injury to or death of any
one person, except that payments for loss of wages or salary or their equivalent or, in the
case of persons not employed, loss by reason of diminution of.eapiing power, fhall be
limited to amounts actually lost by reason of the accident and’further limited (1) in the
case of persons entitled to wages or salary or their equivalent under any program for
continuation of said wages or salary or their equivalent to an amount that, together with
any payments due under such a program, will prrtvide seventy-five per cent of any such
person’s average weekly wage or salary or its equivalent ;for the year immediately
preceding the.a'cddent, provided that the insurer ghall reimburse.those wage, continuation
programs or their equivalent which provide for accumulated benefits.which can be
converted into either-cash or additional retirement credit for the amount said program or
its equivalent actually pays to the insured, not to exceed seventy-five per cent of the
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insured’s average weekly \%ages or salary or its equivalent for the year immediately”
preceding the accident, or (£) in the case of persons not entitled to wages or salary or

their equivalent under any program for continuation of said wage3 or salary or theiip~
equivalent to an amount that will provide seventy-five per cent of any such person*/,
average weekly wage or salary or its equivalent for the year immediately preceding thff-'-
accidenL In any case where amounts paid for loss of wage, salary or their equivalent artfi'.
reduced as a result of any program for continuation of the same and such reductiotfTjL
produces a subsequent loss, as when the limit of any such program for continuation. of*-;
wage or salary or their equivalent is exhausted with the result that an injured pereotfcv.*
cannot recover for a later injury or illness as he would have been entitled to but for such™;:

a reduction, such subsequent loss to an amount equalling the reduction in personal injury’ £2
protection made in accordance with this section shall, if incurred within one year after the”

nutomobile: (1) All Risk Coverage; (2) Restricted Coverage; (3) No Coverage for Own Car.
Payments under option (1) und under some of the clauses of option (2) shall be due and
payable within fifteen days after receipt by the insurer of reasonable proof that the claimant
is, in fact, a policyholder, that an accident occurred, and of the amount of loss or damage
claimed. In any case where Die insurer fails to make payment within fifteen days of receipt
of such reasonable proof, the insured may commence,an action in contract for payments
claimed to be due. If the court determines that the insurer was unreasonable in refusing to
pay insured's claim, the claimant shall be entitled to recover double the amount of damages
claimed plus his costs and reasonable attorney's fees fixed by the court

Every owner, authorized operator or other person legally responsible for the operation of
any motor vehicle to which the no fault property provisions apply, regardless of the
coverage option or deduction option elected hy the policyholder, .shall be exempt from all
liability every property protection insurance policyholder and his insurer might otherwise

have been entitled to claim, by subrogation or otherwise, for accidental loss of or damage to ,
receipt of the last benefit provided under this section, be treated as a loss of wages"S

salary or their equivalent incurred as a result of the injury to which personal injury”
protection applied. In all cases where an insured Is compensated under such a wag«r_g
continuation program and also recovers these benefits from another source, he shall bo, ?
entitled to reimburse the wage continuation program with no loss in standing under.such*,
« program. J ..

Personal injury protection shall also provide for payment, to the named insured or, -,
obligor and members of their households, all amounts defined in this section in any casel £
where such persons incur such expense or loss as a result of such injury while in, upon,
entering into or alighting from, or by being struck as a pedestrian by, a motor vehicle not
insured by a policy or bond providing personal injury protection unless such person '

y
recovers such expenses or 10Ss in an action of tort. Insurers may exclude a person from
personal injury protection benefits if such person's conduct contributed to his injury in;
any of the following ways while operating a motor vehicje in the commonwealth:”

(D) while under the influence of alcohol or a narcotic drug as defined |n section one '
hundred and ninety-seven of chapter ninety-four;

2) while committing a felony hr seeking to avoid lawful apprehension or arrest by a
police officer; or e

(3) witli the specific intent of causinginjury or damage tohimselfor others.

The term “pedestrian™ shall include persons operating bicycles, tricycles and similar

vehicles and persons upon horseback or in vehicles‘drawn by horses or. other draft
animals. " B e 3 'énro e e o i

Amended by SL1970, c. 670, 88 1, 2; SU971, ¢.794;. SL1973, c. 599, § 2;St.1973, c. 800, § 4;
SU976, c. 266, 5 6; St.1979, c. 611. 55 1, 2

128 UISCA 5 2679.

<w 4 Tex 11 . s mhm
.Comment—1971 o «

By James W. Smith ' -

Chapter 670 of the Acts of 1970 established in Massachusetts a limited no fault recovery
plan for actual losses sustained as a result of motor, vehicle accidents. Under the plan the
automobile owner insures himself upto a certain amount against actual loss sustained
rather than relying solely upon the liability insurance carried hy the othqr, party to the o -
accident. No fault under Chapter 670 was limited to personal injury...

Chapter 978 of the Acts of 1971 extends the concept of "no fault" to property damage.
Every person having a policy or bond, as defined in Mass.G.L. 'd. 90, § 34A (personal injury

protection) must also, maintain either prpperty protection insurance or a bond providing
equivalent benefits: >

CE\ e

>

Besides providing some liability benefits, property protection insurance shall also provide
the policyholder with protection sunder one of'three options with respect lo his own
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any vehicle to which the provisions apply.

All motor.vehicles insured for compulsory motor vehicle insurance are requwed
insured by property protection insurance on ar.d after January 1, 1972.

‘el-*  /mi s «

1970 Amendmr.iL St1910; c. 670, ST, ap-
proved Aug. 13, 1970, substituted “thirty-four
N" “or "thirty-four J"-In‘Introductory clause.

Section 2 of St. 1970, c. 670, inserted definition
of “Personal injury'{Shitection”. """

Section 10 of St 1970, c! '670, is amended by
SL1970, c. 744, 5 Z, providedlthat thik section
fSt.1970, c. 670, § 1] shall take effect on Jan. 1,
1971, and that for the purpose of the issuance of
motor vehicle liability policies or bonds for the
calendar year 1971 all things* necessary to be
done prior to said effective,date may be done.

Section Il of’St 1970,'e. 670/was a severabili-
ty clause. See; also, note under c. 175, 6T13B.

1971 Amendment -St.1971,'c. 7941 approved

Sept.'22, 1971, added the concluding Sentence of
the first paragraph in the definition of "Personal
injur¥ protection” Y

1973 Amendments. Stl973, e. 599, § 2, ap-
proved Aug. 2,1978, in tlie-first sentence of the
fir"Fparagraph of theldefinition of "Personal

injury protection”, Inserted the proviso in cl. (1)
/relating to wage continuation programs. o>

Section 3 of SL1973, ¢. 599, provided:

"This act shall take effect on,January first,
nineteen hundred,and seventy-four.and.shall ap-
ply only .to claims or causes of action arising on
or aftqr said date and only to policies issued on
or after said date.” ,,tr;

Stl373, c. 806,,8 A approved Sept 21,,1973
added .the paragraph defining the-term "pedes-
trian" in the definitio»>of. “Personal injury pro-
tection”;. .., tri/r . BVAVARN

1976 Amendment St|976 c. 266 § 6, iu the
definition of ."Certificate", deleted “whyh con-
tains an anniversary date of December thirty-
rirst" following the words "motor.vehk'j liabili-
ty policy".where secondly appearing.

U*also

St. 1976, c. 266, § 6, was approved Aug. 4,
1976, and by § 23 made effective Jan. 1, 1977.
Emergency, declaration by the Governor was
filed Aug. 4, 1976..

1979 AmendmenL St.1979, ¢. 611, 5 1, in the
paragraph defining “Motor vehicle liability
bond", substituted “ten" thousand dollars for
"five" thousand dollars preceding "on account of
injury to", and “twenty" thousand dollars- for

ten" thousand dollars preceding “on account of
ang one accident". o

ection 2 of Sti979, c. 611,-in the paragraph
defining "Motor vehlcle Ilablllty policy™,: substi-
tuted "ten" thousand dollars for "five" thousand
dollars preceding "on account of injuty to" find

"twenty" thousand dollars for"ten" thousand
dollars preceding-*“on account' of any one acci-
dent".. ee m | f, o*>%e? Los >

Stl979, c. 611;was approvedDct 6, 1979. and
by 8 3 made effective Jan. 1, 1980, and applica-
ble to all motor.vehicle liability bonds and motor
vehicle liability.policies issued on or after that
date. Emergency declaration by the Governor
was filed Nov. 29, 1979.",5. j t: «!'w -3\

Comparative Laws: -« ,

Colo.—CJLS. 10-4-701
Cona—C.GS.A., § 38r319 et seq. - r -r,
Fla—West's F.SA. 88 627.730 to 627.741,
Ga—Q.C.0.A. 88§ 33-34-1 to 33-34-13.
Kawaii-irTS 294-1*10 294-41;." ',
Kan.—K.S.A;’40-310Tt0'40-312i.- * « '
"-IMd—Code 1957, art.-48A,' §§ 538:to 547."
1-Mich.-*M.C.L.A/§§ 500.3101 to 500.8179.
Minn—M.S.A. 88§ 65B.41 to 65B.71.
INJ.—NJ.S.A..39:6A-1etseq. .-. — e
.*N.Y.—McKinney's Ins.Law-95 5101* to 5108.
NJ).—NDCC 26-r41-01.to 26-41-19,
Ore.—O.RJ3. 743.800 et seq.

«....
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I’a.—4(L ItS. <§ 1009.101 lo 10011711

S.(L—Code 1976, 18 56-11-10 W 50-11-780.

Utah—U.C.A.1963, 31-41-1 lu 31-41-13.4.
Code of Ma.xsaehutetts Regulation*

Ambulances, insurance, see 105 CMR 170.125.
1970 automobile bodily injury coverage rates,
opinion, findings, decision, see 211 CMR 83.01 et

seq.

Crosn References

Classifications of risks and premium charges,

PUBLIC WAYS AND WORKS*®

No-fault automobile insurance. John (i. Ryan, %
173T)wual Survey of Mass. Law, Boston College,
. (1970).

"No-fault” motor vehicle insurance in Massa- A

chusetts. Ruymond J. Kenney, Jr. and Clement -
McCarthy (1970) 55 Moss.L.Q. 23.

No Fault Systems. Josephine Y, King (Winter A

1984) 4 Pace L.Rev. 297.

Library Reference*
Comment.

surcharges and discounts, see c¢. 175, § 113B.

Compulsory personal injury protection, as
signed claim benefits, see § 34M of this chapter.

Damages for pain and suffering in tort actions
arising out of operation, etc. of motor vehicles,
see c. 231, 5 6D.

Fraudulent claims board, see c. 26, § 8B.

Group marketmg of automobile insurance, see
c. 175.4 193R.

Insurance companies, authorisation to insure
against Iogs of or damage to motor vehicle] see c.

Notice of intention not to issue, extend or
renew policies by company, appl|cab|l|ty of this
section, see ¢. 175, § 113F. "

Regulation of rates for motor vehicle insur-
ance, application of this section, see ¢. 17RE,-§ 2,

Renewal of policies, Bee c. 175, §§ 22E to 22H.

Uninsured' vehicle coverage, see, C. 175,
88 HID, 113L ..

. ool
Law Review Commentaries$

Automobile guest doctrine. 15 Annual Survey
of Mass. Law, Boston College, p. 107 (1968).

Automobile guests. Peter A. Donovan, 15 An-
nual Survey of Mass. Law, Boston College p 61
(1968). a -

Constitutionality of No Fault Jur|sprudence.
Josephine Y. King (1982) 4 Utah L.Rcv. 797.

Fairness and utility in tort theory-, George P.
Fletcher (1972) 85 Harvard L.Rev. 537.

Liability insurance, additional or omnibus in-
sured. Joseph F. Ryan and Walter J. Connelly,

17 Annual Survey of Mass. Law, Boston College,
p. 521 (1970).

Massachusetts noTaillt automobile insurance.
Alan |. Widiss (1976) 56 Boston U.LRev. 323.

Motor vehicle insurance. J. Albert Burgoyne,

14 Annual Survey of-Mass. Law, Boston College,
p. 250 (1967).,

Motor vehicle insurance, interpretation of poli-
cy language. Robert R. Rich Jr., 16 Annual

Survey of Mass. Law, Boston College p 440

(1969); i
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Alperin and Chase, § 364 et seq

%
Notes of Decisions

Doctrine of parental immunity 235

Notice nnd proof of loss 39.5

Parental immunity 23.5

Pe&e;tnans construction ¢ terms of policy

Personal injury protect|on coverage, construc-
tion of terms of policy 145

Public transportation '34.5

1;” Validity * *

- ™No-fault" insurance scheme for motor vehicle
personal injury protection'benefits did not vio-
late provisions of Const Pt. 2, ¢, ,1, 8 1, art, 4
requiring remedies by recourse to the law to be
free, complete and'prompt, preserving-right to
trial by jury and requiring separation of powers.

Pinnick.v.- Cleary (1971) 271 N.E.2<I .592, 360
Mass. 1, 42 A.LR.3d 194.

.."No-fault” insurance scheme for.motor vehicle
personal injury protection benefits did not vio-
late provisions of ,Consti»ution requiring reme-
dies by recourse tqthe | to be free, complete
and prompt, preserving i t to trial by jury and
requiring separation of powers. Id.

2; In general 1

United States could not, as party plaintiff,
bring action fordamages in federal district’court
under c. 93A, 8§ 11, relating to employment by
persons engaged in trade or commerce of Unfair
method of competition or Unfair or deceptive act
or practice; inabsence of any allegation to ef-
fect that any sovereign or quosi-eovereign inter-

, est of United States was involved in defendant's
use of United States tnails for charging custom-
ers premiums for automobile insurance comput-
ed-at rates which* exceeded rates set for auch

nsurance 'coverage by Massachusetts Commis-

sioner of Insurance, once injunction against such

Compulsory insurance, see M.P.S. vol. 36, *>

PUBLIC WAYS AND WORKS

activity had been obtained. United States like-

wise could not assert money claims in its capaci-

ty as parens patriae. U. S. v. Roche (D.C.1977)
125 F.Supp. 743.

Federal district court would not, on basis of
doctrine of pendent jurisdiction, entertain United
States’ suit to recover damages from insurance
agency which had improperly used mails to
charge customers premiums for’automobile in-
surance-computed at rate which exceeded rate
set for such insurance coverage by Massachu-
setts Commissioner of Insurance; even’assum-
ing that United States had cause of action avail-
able to it based on Massachusetts law, which it
did not, suit was not appropriate one for exercise
for district court's discretion where all claims
which United States sought to assert had al-
ready been asserted in separate ’suit in state
court brought by Massachusetts Attorney Gen-
eral. Id.

Where United States itself had not purchased
automobile insurance offered for sale by defend-
ant 8t rates exceeding rates set for such insur-
ance by Massachusetts Commissioner of Insur-
ance, and was thus not member of class it
sought to represent, United States could not
maintain suit against defendant for damages as
class action with itself serving as class repre-
sentative, and fact that, during its investigation,
Government sent two post office inspectors. to
purchase insurance from one of,defendant's
agencies for purpose of corroborating claims
whicl bona fide customer had mode to postal
authi riticr did not convert such isolated Invest!-
gatrv « purchases into purchases’/Tor personal,
famli or household purposes" as required by c.
93A, i 9. Id.1 oo

Pur.baser of insurance policy acquires con-
tractp-il Tiyht to payment, a Torm of personal
propery: DiMarzo v. American Mut. Ins. Co.
M 83) t4) N.E.2d 1189, 389 Mass. 85.

/ If policy clause attempts improperly to enlarge
exception permitted by law, then, despite any
approval of the form of policy by (Commissioner
of Insurance, clause is to *cregarded as having
been replaced implicitly by clause conforming to
tlie law. Mailhotv. Travelers Ins: Co. (1978) 377
N.E.2d 681, 375 Mass. 842. x

Motor vehicle liability policy*, which excluded
personal injury protection benefits for "bodily
injury to any person who is entitled to payment
for benefits under the provisions, of any work-
men's compensation laws," did not enlarge tlie
exception permitted by law; reference to state's
Workmen’s Compensation Act (c. 152, § 1 et
seq.) within this section which excepts from PIP

benefits "a person entitled to payments or bene-
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fits under the provisions of the chapter one
hundred and fifty-two" of the general laws, was
not to be taken as fully expressive of the applica-
ble law. Id.

Passenger, injured aboard bus owned and op-
erated by common carrier, was not entitled to
recover damages for pain and suffering in her
tort action where her medical expenses did not
reach the monetary threshold requirement of the
no-fault statute (c. 231, § 6D), where bus was
covered by motor vehicle liability policy provid-
ing personal injury protection, and was not enti-
tled to recover on action of contract since to
allow recovery for pain and suffering in such
action would be contrary to purpose behind no-
fault law. Scandura v. Trombly Motor Coach
Service, Inc. (1976) 351 N.E.2d 202, 370 Mass.
612.

Unlike tort rec'very for inju ies, no-fault cov-
erage is contractual in nature. Cyr v. Farias
(1975) 327 N.E.2d 890, 367 Mass. 720.

State may properly choose to provide no-fault
benefits only to its citizens since they arc ones
who have paid for insurance. Id. 1 *

'It was not the purpose of the legislature, in
enacting the no-fault insurance statute, to pre-
clude rr.iritorious claims by imposing rigid stan-
dards and heavy burden of proof unknown in
traditional negligence suits for compensation for
medical expenses. Vietnm v; Martin (1975) 326
N.E.2d 12, 367 Mass. 404.- ; - « ¢ S» *m*

No-faultinsurance statute was’not intended to
?CEJrogate common-law principle§_ of d.argages.

Where insured bad three separate policies is-
sued by same insurer and with uninsured motor-
ist coverage in amount of.$5,000 each and each
policy contained clause providing, that if insured
had other similar available insurance, damages
should bg deemed not to exceed higher of appli-
cable limits of .liability of pdlicy and such'other
insurance and company should not be liable for
greater proportion of any loss to which coverage
applies than limit of liability bore to sum of
applicable limits of liability of policy and other
insurance, clause meant that insurers liability
was limited to $5"060 but iii view of this section
requiring minimuVn uninsured motorist'coverage
in amount of $5,000 such clause was invalid and
insurer could be held liable on each policy in
amount eaua' to one-third of damages with up-
per limit ¢ ' $5,000 on each policy. . Johnson v.
Travelers, Indem. Co. (1971) 269 N.E.2d 700. ,359
Mass. 625. e« * » *[eses o o

Chapter 231, §8’6D; relating Lo damages for
pain and suffering in-tort actions arising out of
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operation of motor vehicles, does not distinguish

between insured and uninsured plaintiffs. Cyr

v. Farm (1974) 54 Mass.App.Dec. 170, affirmed

327 N.E.2d 830.

Rights of nonresidents injured by motor vehi-
cles in Massachusetts are tlie same and no great-
er limn Massachusetts residents and therefore to
recover for pain and suffering their medical and
hospital expenses must exceed $500. Id.

Insurance coverage under an issued policy of
insurance cannot become operative unless and
until the named insured owns or has a financial
interest in the property specified in the policy.
Kilfoyle v. liberty Mutual Insurance Co. (1975)
56 Mass.App. Dec. 134.

Amounts paid by an employer or third person
to employee as gratuities equal to amounts that
would have beei paid to him as wages, during in a foreign state.
the period cf his disability caused by a motor  wMass App.Dec. 168.
vehicle accident, prevents the employee from
recovering for loss of wages from the insurer of 6.
the motorist who caused his injuries. Pope w.
Breton (1975) 56 Mass.App.Dec. 91.

An employee who has suffered, no loss of
wages during the period of his disability to work
caused by a motor vehicle accident covered by
this section and § 84fi et seq., may yet recover 9
for his loss of earning capacity. .1d. .. .

Section 34A .et seq. of this chapter, ..which
extends compulsory liability coverage to opera-
tors of leased .-hides even where tlie lessee
violated the terms of the. rental agreement by
permittug operator, to drive.the .vehicle per-
tained to liability Incurred in connection with tiie
operation of the vehicle "upon the ways of the
Commonwealth" and did not apply to accident in
New Hampshire involving vehicle rented in Mas-

sachusetts. Whittaker v. Royal Globe Ins. Com-
panies (N.H.1983) 471 A.2d 1149’ 124 N.H. 300.

New York law, which limits resdssion of auto-
mobile liability policy after loss, rather than
Massachusetts law, which might permit rescis-

sion, applied to determine,right of insurer, which
issued policy in Massachusetts to applicant who
applied for and obtained coverage under' false
name, to rescind after applicant, a New York
resident, was inv lived in accident in New York

Flanagan v. Liberty MuL Ins. Co. (1981) 417
N.E.2d 1216, 383 Mass. 195. on

Primary objective of compulsory motor vehicle m
insurance is to provide security for payment of
damages to travelers on public highways and not .
to protect owner or operator from loss. Chip- £
man v. Massachusetts Bay Transp. Authority
(19741 315 N.E.2d 725, 366 Mass. 253. , \Y%

Principal purpose behind no-fault legislation
was reduction of liability insurance payments for
Massachusetts motor vehide owners. Id.

This section and i 34B et seq.' of this chapter
afford protection to the'owner and operator ofa »
motor vehide insured in accordance with these

Creditors and creditors rights
Rights of judgment creditor againBt motor ve-

of judgment debtor.
Ins. Co. (1974) 311 ,N.E.2d 558, 2 Mass.App. 266.

Policy—In general

coverage while insdhed motor vehide wastised

insured' and not covered by ’like insurance In
defendant insurance company or while any trail-
er covered I>y policy was.used with any motor
vehicle owned or hired ,by insured and not cover-
ed by like insurance in defendant company, man-
ifest purpose of exclusion was to disavow under-
taking of any risk in connection with accident to
insured trailer while it was being hauled by
tractor owned or hired by policyholder or anyone
using trailer with policyholder’s consent unless
insurer was compensated for coverage on both
trailer and .tractor. Desrosiere v, Royal Ins. Co.
of America (1984) 468 N.E.2d 62 > 393 Mass. 37.

Motor vehicle policy whose fornt was approved
by-the .Commissioner of.Insurance and which
specified whether.recovery of list wages was
with other New York residents. *Allstate Ins. limited to lost wages of accident survivors would
Co. v. Sullam (197 )349 N.Y.S.2d 550 76 Misc.2d  De entitled to weight as administrative
87, tation of tliis section. Flanagan v. Liberty Mut.

s Ins. Co. (1981) 417. N.E.2d 1216, 383 Mass.-105.
3. Purpose of law

This chapter was adopted to reduce number of 13
small motor vehicle tort cases being entered in
courts of the Commonwealth, to provide prompt,

Reformation of policy,

Oral agreement to extend time for payment of

insurance premium may be.enforceable in some
inexpensive means of reimbursing claimants for  circumstances. Lapierre v,- Maryland Cas. Co.

out-of-pocket expenses, and to address high cost  (1982) 438 N.E.2d 356,14 Maas.App. 248. .
226

PUBLIC WAYS AND WORKS >

w>
of motor vehicle insurance in Commonwealth, v
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provisions although the vehide is registered oply *
Kulch v. Jones (1975) 56 %

hide IL bility insurer are no greater than those -'
Musichuk v. Liberty MuL V
t

- Wilicre vehide liability policy excluded optional \

for towing'of any trailer owned or hired by £
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A single policy of motor vehicle liability insur-
ance issued which covers two vehicles and pro-
vides thal the insurer shall be liable for medical
expenses not exceeding one thousand dollars,
limits the insurer's total liability to that sum and
does not make it liable as if.the vehicles were
insured separately. Boudreau v, Aetna Life and
Casualty Co. (1975) 56 Mass.App.Dec. 162.

Any ambiguity in the words, terms or sched-
ules in an insurance policy br to be resolved
against the insurer and in favor of-the insured.
Kilfoyle v. Liberty Mutual Insurance Co. (1975)
56 Mass.App.Dec. 134.

14.5.

PUBLIC NVAYS AND WORKS

11 Construction of terms of policy—In gen-

ral

WhorGeaIanguage of standard policy is pre-
scribed by this section and controlled by Division
of Insurance rattier than tlie individual insurer,
rule of construction resolving ambiguities in a
policy against the insurer is inapplicab'?; in-
stead, court must ascertain bear meaning of tlie
language used as applied to the subject matter.
Bilodeau v, Lumbermens MuL Cas. Co. (1984)
467 N.E.2d 137, 392 Mass 537.

Under wordihg of standard automobile liability
policies, each loss of consortium claimant was a
separate "pelson" entitled to an independent
"per porsoh" recovery within "per accident” lim-
it; thus, under standard Massachusetts automo-
bile liability policy providing* “per person" cover-
age for bodily injury.as well as a higher “per
accident” liability limit, an insurer that has ex-
hausted its "per person”’liability to a person
sustaining bodily injury in an automobile acci-
dent is obligated to make additional payments
within the "per accident” limit for loss of consor-
tium claims by victim's spouse or children. Bilo-
deau v, Lumbermens MuL Cas. Col (1984) 467
N.E.2d 137, 392 Mass. 537.

Wife of insured who slipped on pfitch of ice
and fell at time when, her right hand was on the
insured vehicle and she was two or three feet
from handle of door by, which she intended to
enter the vehicle was not' "in, upon, entering
into, or. getting out of” the insured vehicle and
thus was not entitled to personal injury protec-
tion or medical payments benefits. Rosiehrooks

v." National, General Ins'. Go0'.'(1982) 434 N.E.2d
675,_13 Mas&App. '1049; —

Reference 1in this section refers, to individuals
.whose conduct Contributed to their'injury while
under influence of alcohol or drugs or while
.Committing felony or while .intentionally, causing
injury b/’themselves or othersland dpes not refer
to,owr persons djtt'uded from coVerage'under
default statute such is those who are entitled to
payment of benefits ..ier Workmen's Compen-
sation AcL Flaherty v. Travelers Ins. Co. (1976)
340 N.E.2d 888, 369 Mass.'482. ;

Words “any person™ within noncompulsory
motor vehicle clause of policy which provided
that insurer would pay on behalf of insured all
sums which insured should become legally obli-
gated to pay as damages because of bodily inju-
ry sustained by any person caused by accident
and arising out of ownership, maintenance or
use of motor vehicle included insured owner of
automobile. Transamerica Ins. Co. v. Norfolk SI

Dedham MuL Fire Ins. Co. (1972) 279 N.E.2d

686, 361 Mass. 144.

Fersonul injury protection cover-

age, construction of terms, of policy

Under § 34M of this chapter governing per

sonal injury protection, insured was exempt
from any tort ) lity.to extent that injured
party received pr. >onal injury protection pay-
ments, and accordingly, insured could never be-
come legally implicated to pay first $2,000 of
damages incurred by injured party for vdiich
injured party received personal injury protection
benefits; therefore, ,where under terpis of policy,
$20,000 of coverage wa? to the applied against
any sum which insured became legally obligated
to pay as. damages because .of bodily injury,
payment by insured's insurer to injured party’s
personal injury protection ..insurer was not. to
satisfy claim which insured-was "legally obligat-
ed” to'pay, and consequently' fdl|"amount of
policy remained available for settlement. Di-
Marzo v." American 'MuL ,Igs. C6. (1983), 449
N.Ei2d 1180,;389 I\{Hass &'

. Terms of. policy;did-not. authorlze insurer to
deduct amount of personal injury benefits paid
to injured party ,iu determining :m£ximum policy
limits. 1d. [

i Evidence in action brought against insurance
company by-injured'party on behalf of himself
and te assignee or insured, including evidence
that Insurance Commissioner’s office believed
that it was practice o f msurance-industry not to
reduce policy limits .by amount of personal injury
» protection payments made, was sufficient to
warrant trial judge’s conclusion that insurer act-
ed in bad faith and did not have bona fide belief
in.reasonableness of 1(3'position in reducing In-
sured’s coverage,by. personal Injury protection
payments made to Injured party. Id,/ '
Whether conduct of insurer in reducing cover
age under policy my .payment of personal injury
benefits received by injured party was unfair or
deceptive act or practice was question for .trier
of fact. .1d. .
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In action for recovery of personal injury pro-
toction benefits for lost wages under compulsory
no-fault motcr vehicle insurance, where the vehi-
cle insurance policy was not included in report
and no argument was made based on provisions
of the pali<  right to recover would be found,
at all, in finition of "personal injury protev
tion” in this section. Flanagan v. Liberty Mut.
Ins. Co. (1981) 417 N.E.2d 1216. 383 Mass. 105.

Btored on private property When a motor vehi*c'
operated by the insured left the highway and'
struck thd stored vehicle, was not a “pedestrian?-;:
at the time of the accident and therefore'”-
coverage was provided under automobile in&ujtv
»nce policy and none was required to be fajc
hod under this section. Pilotte v. Aetna Caj ~
at Sur.’Co., 1981 Mass.App.Div. 39, affirmed-42T \

. s - N.E.2d 746. 384 Mass. 805. W
In action to recover personal injury benefits i

for lost wages of person killed instantly in motor 15, Liberal construction ' "8 -r
vehicle accident, where trial judge had insurance  While policies of jnsurance ate Gonstrued liber-.;
policy before him but such policy was neither  aply in faver of inetired and strictly against.t v
included in report nor basis for argument on insurer, in the absence .of ambiguity, the wordf %
report. Supreme Judicial Courtwould hesitate to  of a policy are given their ordinary meanmg. \
disagree with his conclusion that personal injury  Boudreau v. Aetna Life and Casualty Co. (1975)

i)drotection coverage did not extend to lost wages.

Words "amounts actually lost by reason of

inability to -rork and earn wages” in personal

56 Mass.App.Dec. 162.

17. - - Loading and unloading vehicles ' i /

Where employee of propane gas distributor

injury protection provisions of this section con- 00K by pickup truck a new tank of gas 'to 'p
template a living individual, and “inability to 2ddress at which two different customers livetj, *?

work” within context of this section does not Where the employee, after asking young boy
include inability due to death. Id. where the tanks were located, then proceeded (0 %
Person covered under personal injury protec- {ﬁ?%\rﬁ ?otirékir?nf%:to?nniz(t:etllzzrfl ne(\:’(‘;ntggg*e (\j"’ﬂzx r
tion coverage of this section may not recover ~1* atpw)r/on oo W%]/ere e ore -
personal injury protection benefits for lost gl ! e .
later, an explosion occurred, the ensuing loss jj

wages when he is Killed instantly in motor vehi-
cle aceident.-/1d.

Personal .injury protection coverage of this
section is largely.'concerned with irombdiate out-
of-pocket losses and expenses and not at all witli
adding net assets to a deceased’ estate; thus,
funeral expenses and actual lost wages of living
person might reasonably be included in such
coverage as reimbursement for out-of-pocket ex-
penses, whereas payment for deceased's lobs of
future earning capacity would not be so regard-
ed. Id. i’

This section did not require an insurer to pay
lost wages where the decedent, died instantly .-as
result of an automobile-collision. Flanagan v.

Liberty Mut. Ins. Co., 1980 Mass.App.Div. 128,
affirmed 417 N.E.2dI121G.

14.7.

was covered by the "loading and unloading*’
provision of distributor’s motor vehicle liability
policy; that is, the delivery was not' "complete"
until the gas reached its intended buyer.' La-
Pointe v. Shelby Mut Ins. Co. (1972) 281 N.E.2d
253, 361 Mass. 558.'

Not every negligent act committed during the
unloading process gives rise to liability within
the .meaning of a motor vehicle liability policy
covering joading and unloading; rather, there
must be a causal connection between the use of
the vehicle, which includes loading and unload-
ing, and the accident; and this is not a question
of proximate cause in'the ordinary tort sense,
but is a question of interpretation of the extent

;)f c?verage intended by words of insurance con-
ract.

Pedestrian's, construction of terms il
of policy 1_8. Garage I!ablllty .
Individual, who was seated in unregistered . iEven though legislature used words "policies
: ' : i or bonds", as opposed to "coverage"; in section
and uninsured vehicle stored on'private property 113C of chapter’ 175, rate “freeze" provision”

at time insured’ vehicle struck the'vehicle and
killed him,-did not constitute a "pedestrian”
within purview of insurance policy and thus indi-
vidual's wife could not recover benefits. Pilotte
v. Aetna Cas, & Sur. Co: (1981) 427 N.E.2d 746.
384 Maas. 805.

Plaintiffs intestate, who was killed whileseat-
ed in an unregistered and uninsured vehicle

applied to compulsory .bodily injury liability cov-
erage and not to automobile.property damage
liability coverage. Insurance Rating Bd. v. Com-
missioner of Ins. (1969) 248 NE2d 500, 356
Mass. 184, w* d-

Quoted words, in section 113C of chapter-175
authorizing insurers issuing compulsory -bodily
injury liability coverage policies or bonds to is-
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ot- lo any person purchasing such policy or
loiidl "ut his option" ail.iitloral coverage of prop-
erty damage and providing lisrt rates for such
additional coverage should be subject to approv-
al of commissioner, signified nothing more than
desire by legislature to make clear thal insured
was nut required to purchase additional cover-
age, and rates for.additional coverage would not
be governed by c. 175, even if insurer "voluntari-

ly” offered coverage. Id.

19. Other Insured

Where vehicle liability policy excluded optional
coverage while Insured motor vehicle was used
for towing of any trailer owned or hired by
insured and not covered by like insurance in
defendant insurer or while any trailer covered by
jiolicy was used with any motor vehicle owned or
hired by insured and not covered by like insur-
ance in insurer, such tractor trailer exclusion
was not to be read out of policy, so as to give
effect to severability of interest provision which
did not expressly fogus on use of tractors with
trailers and was unclear as to purpose and appli-
cation, and word “insured" was to be taken as
including named insured and all omnibus insured
without regard to which was seeking coverage.
Desrosiers v. Royal Ins. Co. of America (1984)
468 N.E.2d 625; 393 Mass. 37.

21. Responsibility and consent—In general

Goodney v. Smith (1968) 242 N.E.2d 413, 354
Mass. 734. (main volume] appeal..after remand
269 N.E,2d 707, 359. Mass. 749..

22, - Personsindemnified .

Where father had given his son general domin-
ion over automobile involved in accident, mo re-
strictions were placed on its -ose;-and where the
son/ in- effect, was solely"responsible for its
operation sibce son was-away at college, delega-
tion-bytather of such broad responsibility to son
mader it. reasonable to assume that ;driving of
aptomobile by girl friendof son at time of colli-
Sion, while-son,waa'riding in it and* for son’s
purposes, swas impliedly sanctioned by .the fa-
ther, so that girl friend’s operation of automobile
was within the "scope” ,of owner’s, permission
within-meaning of automobile liability policy is-
sued to father."” Drescher V. Travelers Ins. Co.
(1971) 269 N.E.2d 651, 359 Mass. 458.

23.5. Doctrine of parental immunity;: f

- In tort action for negligence arising from auto-
mobile accident and brought by- unemancipated
minor child against parent, doctrine of parental
immunity is abrogated to extent of parent's

automobile liability insurance coverage; overrul-

ing Luster v. Luster, 13 N.E.2d 438, and Oliveria

90 8 34A
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v. Oliverii’, 25 N.E.2d 765. Sorensen V. Sorensen
(1975) 339 N.E.2d 907, 369 Mass. 350.

Unemancipated daughter could maintain ac
tion, on theories of negligence and gross negli-
gence, against her insured father for injuries
sustained when car driven by father collided
with another car. ld-

24. Injuries covered—In general

For coverage under automobile liability policy
to apply, there must be causal relationship be-
tween use of automobile and injury. Sabatinelli
v. Travelers Ins. Co. (1976) 341 N.E.2d 880, 369

Mass. 674. . | 1

25. -—- Wilful or intentional wrong

Automobile liability policy did not cover inju-
ries sustained When insured, who was seated in
his automobile with motor running, intentionally
shot pedestrian. Sabatinelli v. Travelers Ins Co.
(1976) 341 N.E.2d 880,-369 Mass. 674.

28. Guest occupant—In general

Where the plaintiff became a nonpaying pas-
senger in the defendant's automobile ADaccom-
pany a third person, .who the defendant, was
transporting gratis to a business meeting,.the
'plaintiff's status was that of a free, passeuger,
who was not conferring any benefit of value to
the defendant, and could not recover for injuries
caused by tlie simple, not gross, negligence of
the defendant in her operation of the automobile.
Ruby v. Dumais (1972) 49,Mass.App.Dec. 154.

30.: Gross negligence -

Host driver, who approached intersection at
which there was a stop sign and a blinking red
light facing him, who did not stop for stop sign
but diminished his speed prior to entry into inter-
section, who halfway across intersection saw
another car coming fast and accolerated his vehi-
cle to get out of way. and who was.unable to do
so and collided with other car, .may have Leen
negligent, but was not grossly negligent, and
hence was not liable for injury sustained- by
guest- passenger. Lapre v. Silvia (1972) 285
N.E.2d 450, 352 Mass. 862.

33. Employees ) o
In view of liability policy provision clearly

designed to'meet requirements of law '(c. '90,
8§ 34A et seq.) and no more, with optional cover-
age provided elsewhere in policy, policy provision
excluding such coverage 'for bodily, injury’to
"any employee of the insured” entitled to work-
ers’ compensation benefits "was to be taken as
using word "insured" to include ‘trailer owner as
well as operator of:tractor, owned by another
party and insured by a different insurer, regard-
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less whether trailer owner or tractor o[>erator
was seeking coverage, and same was tree de-
spite severability of interest provision in the
policy. Desrosiers v. Royal Ins. Co. of America
(1984) 468 N.E.2J 625, 393 Mass. 37.

Employee of tractor's lessee was within cover-
age of tractor owner's motor vehicle liability
policy, as a person using vehicle with "permis-
sion of the named insured," when employee was
driving rig composed of leased tractor and les-
see's trailer, despite exclusion in policy for use
by any person or organisation other than named
insured with respect to "a motor vehicle while
used with any trailer owned or hired by such
person or organization not covered by like insur-
ance" with same insurer where he was using
tractor with permission lessor, trailer was nei-
ther owned nor leased by him, and clause was
not inconsistent with- severability -of interest
clause in policy. Reliance Ins. Co. v. Aetna Cas.
& Sur. Co. (1984) 468 N.E.2d 621, 393 Mass. 48.

Legislature intended to”entirely remove class
of injured persons who are entitlec « payments
or benefits under Workmen's Cbmpc.-sation Act
from protection of no-fault statute (this section
and sections 34B to 340 of this chapter) which
provides that any. unpaid party shall be' deemed
party to contract with insured responsible for
payment and therefore have right to'commence
action in contract against” mvirer for no-faglt
benefits. Flaherty v.” Traveler InS.'Co. (1976)
340 ,..E.2d 888, 369 Mass. 482. 1
Truck driver, who was entitled to paymentaur

benefits under Workmen’s Compensation Act for
eight and .one-fcalf weeks he was out of work
after truck he.was operating overturned on high-
way, was precluded from receiving personal inju-
ry- protection benefits, under .no-fault statute
from truck insurer. : Id. —
Municipality is not liable for negligence of its
agents osr servants- in performance of a-public
function, even though it-may, as a matter of
discretion, indemnify such agents and employees
should they be held personally liable for their

obligated itself ti

Mass.App. 764.

tractor-trailer combination was

Bros.
dem. Co. (1969) 252 N.E.2d 883, 356 Mass. 436.

vehicle, insured against theft, to check mileage

ance Co 59 MaSSIApp Dec 2 5 ......................... :
34.5.. '

I
Pub ic transportatlon

tained When door closed on her white she wait

ance statute (c. 231, 5 6D), where bus company
was expressly exempted from the statute. Chip-
man v. Massachusetts Bay Transp, Authority
(1974) 316.NJE.2d 725, 366 Mass. 253, .. v *

m Buses and motor vehicles of Htreet railway
companies, including the Massachusetts Bay
Transportation Authority are not governed by.no
fault standards set forth in c- 231, § CD but-ure
controlled by this section which requires compul-
sory motor vehicle insurance,'to the same extent
ns other motor vehicles; thus; a passenger of a
bus, operated by a street railway company, may

recover for injuries due to the negligence of its
negligence in the performance of a public func- driver, including pain and suffering,-without re-

tion. Celata v. Larcom (1971) 46 Mass.App.Dec. gard to tlie amount of his medical expenses.
160. r Chipman v. Massachusetts Bay Transp. Authori-
.Chapter 41, |) 100A, permits a municipality to  ty (1973)'51 Mass.App.Dec. 147, affirmed 316
indemnify an agent or seryant who is held liable ~ N.E.2d 725, 366 Mass. 253.
for his negligence in the pefformam‘:e_ of a public g Registration” * " i V& *cs s <«
function of the municipality, but' it does not “Hie intentional furnishi b . d of
permit a direct action against a municipality for Ie ntentional Turnisning by an incured o
false information of a material r«ture to an

such negligence.. R insurer.either before or at trial is a breach of the
34: ‘'Leased vehicles * - cooperation clause. Employers’ Liability Assur.

Corporate'defendant, whose driver negi.gently ~ Corp., Ltd. v. Vella (1975) 321 N.E.2d 910, 366
damaged rented truck,' was liable for the damage = Mass. 651. ‘ K
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on contract principles, since corporate defendaj)->
as part of the written rental agreement, haj:
say for "all overhead datk-*
ages.” Semple Truck Rental & Leasing, Inc.Vf ¢
P & B Wholesalers, inc. (1981) 429 N.E.2d 52, t2,

Owner of trailer who leased tractor from jfci.
sured for purpose of hauling trailer from Ne* ,
York to Maine, where, under lease agreement, A
in eontinuoii \
possession and control of insured’s employe/-*’
was not an "omnibus insured” within lessors '
motor vehicle policy extending coverage _tb.
named insured, and any other person responsible
for operation of motor vehicle with express.or
implied consent of named insured. Hemingway. «

Interstate Trucking Co. v. Great Am. In->

Entrusting a prospective buyer with a motoY ?

and equipment docs not constitute a bailment- V',
lease within the exclusionary provision of -tHe ’
insurance policy. Keating v. Travelers Insurl %

Right of bus passenger, who had no recourse J,
to personal injury protection benefits; to recover a
from bus company foroain and suffering bus- A’
>
hoarding bus was:not barred by no-fault insur- ;;

1"UBLIC WAYS AND WORKS
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Note 45

sufficient to constitute waiver of its rights under

A7, Accidents outside ftate

With regard to injuries sustained by Massa-
chusetts insured in automobile accident which
involved uninsured motorist and which occurred
in New York after July 1, 1973, applicable limit
of such insured’s recovery under uninsured mo-
torist coverage of automobile liability policy,
which provided for all tlie coverages mandated
under Massachusetts law including uninsured
motorist coverage of $5,(XX per person/$10,000
I»er occurrence, was the higher $10,000 New
York State limit O’Wyatt v. New Hampshire
Ins. Co. (1976) 385 N.Y.S.2d 627, 53 A.D.2d 454.

39. Co-operation clause.
Where despite opportunity to do-so, insurer
made no effort to reserve its rights to assert
m-.ense of noncooperaticm and disclaim liability,
but instead chose to prtx”~c 1 without insured to
master’s hearing which, resulted in finding
against insured in amount of $75,000, which was
admissible at subsequent trial and'constituted
prima facie evidence of liability ofinsured, insur-
er waived defense of noncooperation.- DiMarzo
v. American Mut Ins. Co. (1983) 449 N.E.2d
1189, 389 Mass. 86.
Intentional furnishing of false information of
a material nature either before or at trial is a
breach of a cooperation clause within automobile
liability policy and it is not necessary that insur-
er show that it has been prejudiced by such -a
breach. . MusicJjuk v.. Liberty.. Mut Ins. Co.
(1974) 311 N,E.?d 558, 2 Mass-App. 266.

Evidence, in action by holders of executions
issued on judgmi *s, which had been obtained in
actions arising out of accident involving automo-
bile driven by judgment debtor and .owned by his
father, to recover under combination.motor vehi-
cle policy, which bail been Issued to father, did
not indradte that judgment debtor had made any
intentjdnally false statements to'insurer so as to
brealm policy terms concerning cooperation. Id.

/An insurer may terminate its liability under
automobile liability policy if the insured commits

materinl breach of the cooperation clause. Fosh-
ee v, Insurance Co. of North America '(1971) 269
N.E.2T 677. 359' Mass. '471.

i SHEEFES SERERER Al Bt gt

wlclause of automobile liability poliy by not
keeping insurer informed of his address or how
he might be located," in not appearing in munici-
pal court of city of Boston for trial of negligence
action; that insurer exercised .due. diligence-and
good faith in attempting to locate the Insured
and that there was no conduct'by the-.insurer

the policy or an estoppel against its assertion
thereof. Id.

Great difficulty encountered by automobile lia-
bility insurer's counsel in locating and communi-
cating with the insured during pendency of ac-
tion against insured constituted lack of coopera-
tion and justified the insurer in disclaiming liabil-
ity after it had failed by reasonable methods to
secure the attendance of the insured bs witness
attrial. Id. o'

39.5. Notice and proof of loss

Although motor vehicle liability policy re-

quired insured to give written notice as soon as

, practicable, and although the insured did not
write insurer about'accident, involving explosion
caused by employee of insured connectin': pro-
pane gas tank at wrong location until about one
month after the accident insured's notice was
nevertheless timely, since the insured, within a
day or two of the accident, did contact the agent
who wrote the, policy and discuss the accident
with him; moreoyer,'since insurer denied cover-
age and refused to take over defense of suits
brought against the insured, it could haraly have
been prejudiced by the delay in receiving notice.
LaPointe v," Sheloy Mut Ins. Co. (1972) 281
N.E.2d 253, 361 Mass. 558.

44. Defense-available to.insurer

Where insurer's-efforts at locating missing

insured primarily consisted of repeated attempts

to locate,insured at address where he obviously
no longer.resided,, trial judge was free to con-

. elude that insurer s feeble and untimely attempt

after beginning of trial to reserve its right to
disclaim'liability was taken in bad faith. DiMar-
z0’v. American Mut. Ins. Co. (1983) 449 N.E.2d

1189, 389 Mass. &. it niimiiifw 1 = ;

45. < Declaratoryjudgment actions

_ In suitbrought by. retail distributor of bottled
propane gas on behalf of its supplier's liability
insurer, which settled several suits brought

..against the distributer in connection with an
explosion caused by employee of the distributor
connecting gas tank to'wrong location, seeking a
declaration that plaintiffs motor vehigle,. Iiability

v waiashirco P opdh gt
'liability'insurer was not n-necessary party, Since
the accident -occurred during the “unloading”
phase of the gas delivery and since tlie'policy of
msupplier’s insurer .specifically .did not apply to

. such-a situation. LaPointe v. Shelby Mut Ins.
Co. (1972) 281 N.E.2d 253, 361 Mass. 558.

2S1



90 §34C PUBLIC WAYS ANI) WWOL
8 31C. Single motor vehicle liability policy or bond covering several motor vehicio

Notes of D.'cimnnn expenses not exceeding one thousand dolk
L In general limits the insurer’s total liability to that sum

A single policy of motor vehicle liability insur- does not make it liable as if the vehicles v
ance issued which covers two vehicles and pro- insured separately. Boudreau V. Aetna Life
vides that the maurer shall be liable for medical Casualty Co. (1975) 56 Mass.App.Dec. 162.

§ 34D. Deposit ol with jtate treasurer in lieu of motor vehicle liability bondr.%a.,.

{J_olicy' interest payment upon execution to satisfy judgment; public auc”
ion of deposited stocks or bonds

imr.ra.Mii

against such person . . . . .
g P in actions to recover damages for Eo3ily injunes, including death m<s$

any time resulting therefrom, judgments rendered as aforesaid for consequential

ages consisting of expenses incurred by a husband, wife, parent or guardian for medicaC”
nursh.,J( hospital or surgical services, or for indemnity, in connection with or on accouritgS
of such bodily injuries or death,-and judgments rendered as aforesaid for contribution aiu>
a joint tortfeasor in connection with 0" on account of such bodily injuries, sustained;?
during the term of registration by any pereon other than a guest occupant of such motor %
vehicle or any employee of the owner or registrant oitsuch motor vehicle or of such btheij. >
person responsible .as aforesaidwho is entitled tg, payments or benefits under the* $
provisions of chapter one hundred and fifty-two, and arising out of the ownership*..j|
operation, maintenance;dmtrol or ufee of such motor.,vehicle upon the ways of th&
commonwealth or in afly>place therein to which the public has a right of;access, to the ’?
amount or limit of dt least ten thousand dollars on account of any such judgment; "
provided, however, that-if the applicant for registration is engaged in the business of
leasing motor vehicles Under any System referred to in section thirty-two C, such
applicant shall deposit with said treasurer additional security in the amount or value of at 4
least one thousand dollars for the payment by such applicant or by any person responsible
for the operation of such applicant's motor vehicle with his express or implied consent,

including such consent imputed under section thirty-two E, of all judgments rendered A

against such applicant or against such person In actions to recover damages for injury to ;
property and judgments rendered-as aforesaid for indemnity, or for contribution as a joint
tortfeasor, sustained during the term of registration by any person, and arising out of the
ownership, operation, maintenance, control or use upon the ways of the commonwealth of
such motor vehicle, to the amount or limit of least one thousand dollars on account of
any such judgment and provided further that no such deposit shall be required in the case

PUBLIC WAYS AND WORKS 90 §N3é(i

an officer qualified to serve civil process or an execution issued on any such judgment
against the registrant or other person responsible as aforesaid, said treasurer shall pay,
out of 'he cash deposited by the registrant as herein provided, the amount of the
u, "cution, including costs and interest, up to but not in excess of ten thousand dollars. If
the egistrant has deposited bonds, stocks or other evidences of indebtedness, the state
treasurer shall, on presentation of an execution as aforesaid, cause the said securities or
such part thereof as may be necessary to satisfy the judgment to be sold at public
auction, giving the registrant three days’ notice in writing of the time and place of said
sale, and from the proceeds of-said sale the state treasurer shall, after paying the
expenses thereof, satisfy the execution as hereinbefore provided when a cash deposit has
been made. Any payment upon an execution by the state treasurer n accordance with
the provisions of this section shall discharge him from all official arj personal liability
whatever to the registrant to the extent of such payment The state treasurer shall,
whenever the amount of such deposi* from any cause fajls below the amount required by
this section, require, at the option of the registrant, the deposit of additional cash or
securities up to the amount required by this section or a motor vehicle liability bond or
policy as provided in this chapter. Money or securities dejwsited with the state treasurer
under the provisions of this section shall not be subject to attachment or execution except
as provided in this section. The state treasurer shall deposit any cash received under the
provisions of this section in a savings bank or the savings department of a .trust company
or of a national bank, within the commonwealth, or on paid-up shares and accounts of and
in co-operative banks, or shall use such cash to purchase share accounts in federal savings

and loan associations located, in the commonwealth.
Amended by SL1970, c. 670. § 3; SL1983, c. 548, § 1. .i.

1970 Amendment. St.1970, ,c. 670, § 3,,ap- Massachusetts tries,no-fault, (1971) 57 A.B.
proved Aug. 13, 1970, and by § 10. as amended A.7. 431!
744°-? 27 J?2n- ¥ "No-fault" motor vehicle insurance in Massa-

chusetta. Raymond'J. Kenney, Jr. Wd Clement

requiring depositor to dUuiorize state treasurer , w p_ j1 ,./iO7fi'\WiLfnoo Tn 97 '
to pay over to.insurer amounts expended settling =~ McCarthy (1970) 55 Mass.L.Q. 23.

a. personal injury protection, claim assigned un- No Fault Systems.. Josephine,Y. King (Winter

der & 34N. See, also, note under § 34A of this 1984) 4 Pace LRe 97.". .

cﬁap er. 8 )4 P Fi] % :2 %7 o
1983 Amendment. -St.1983, o. 548, § 1, an ‘mm’' e m

emergency act, approved Dec..10, 1983, and by

5 2 mad~ffective Jan. 1,1984, substituted "ten .. ,

thousapd” for "five thousand™ throughout, and 2.6.. Purpose  jijj-j. K...,f , ... = .*. ... .

in tj>e third sentence substituted civil process Principal purpose behind no-fault legislation

or/for civil process of . was reduction of liability insurance payments for

Law Review Commentaries Massachusetts motor vehicle ownerr, Chipman

Constitutionality of No Fault Jurisprudence, v. Massachusetts Bay Transp. Authority (1974)
isephine Y. King (1982) 4 Utah L.Rev.. 797.. 316 N.E.2d 725, 366 Mass. 253.

of vehicles leased for a term of Wore than thirty days and the depositor, shall in writing - T ) il . . .
authorize the state treasurer to”pay over to the insurer assigned a claim under section 8 34G. Actions against surety company m o | .

thirty-four N any and all amounts, incjuding without limitation the reasonable costs of . . oo bev e )
investigating and settling any such claim and such other, reasonable expenses expended Notes of Decisions cle isan “insurer" for purposes of section 340 of
by it to satisfy a claim for personal igjury protection made against it by any person, other Arbitration 3 R gmirse(r:hsa jter ar,(,)c\)/ri]dicnI irl;osr .aﬁbgtr%i%n chingrirrl]:
than the depositor or-members of his household,.who is entitled to such payments as a dam. Co. V. Seaboard Sur. Co (1975) 322 N.E.2d
result of the unavailability of personal injury protection benefits on said depositor’s motor ) T "
vehide. The depositor shall be entitled to the interest accruing on his deposit and to the 1. In general 739, 366 Mass. 731.

income payable on the securities deposited and may from time to time with the con«ent of Surety on bond providing benefits ciuivalent

the state treasurer change such securities. Upon presentation to the state treasurer by ti nmwrtv tirotec >n insurance on mou,r vehi-

»0
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Note 3
3. Arbitration

Under section 340 of this chapter, although
motor vehicle owner, which had property protec-
tion bond rather than insurance policy Covering
its wveliiclc, had not agreed ir, writing to arbi-
trate, tlie owner was obligated to arbitrate claim
of insurer of another vehicle which was involved
in collision with owner's vehicle. Lumbermens
Mut. Cas. Corp. v. Bay State Truck Lease, Inc,
(1975) 322 N.E.2d 737, 366 Mass. 727.

PUBLIC WAYS AND WOl

Under section 340 of this chapter, vel
owner in effect elected to become a self-ins*,
when it decided to maintain a motor vehi
liability bond rather than an insurance policy
was required to accept all consequences of
election, including obligation to submit to >
tration with respect to claim brought by insu
of vehicle which collided with owner’s, vehii
requirement that it submit to arbitration did i
violate any right of motor vehicle owner to
jury trial. " Id. ™M

8 34IL Revocation of registration of motor vehicle upon notice of cancellation '#fQn.
motor vehicle liability policy or bond; notice to owner; new certificate 'C

jn the event that the registrar receives written notice, in conformity with section atfc£
hundred and thirteen A ot chapter one hundred and seventy-five, he shall revoke ftfcjp
registration of spch motor vehicle on the effective date of the cancellation as specified in
sucli notice*unlesft not latertHan two davs nrior to mirh offonHua Hoto rho mpqtrar shall
have receivejTancw certificate covering the same motor vehicle, or in case the owner doea S
not file a complaint under section one hundred and thirteen 1) ioFsaid chapter one hundred
and seventy-five that he is aggrieved by the issue of such notice, or as specified in an Wb
order of the board of appeal on motor vehicle liability policies and bonds affirming such
cancellation under said section one hundred and thirteen D in case the owner does not nt
claim an appeal from such order, or as specified in a decree of the superior court or ii »
justice thereof affirming such cancellation on such appeal, or as specified in such a decree
ordering a cancellation of such a policy or bond after its reinstatement by said board of
appeal, unless not later than'two days prior to such effective date as finally specified the V
registrar shall have received a nr'" certificate,covering the same motor vehicle.

The registrar shall forthwith upon receipt of a notice under section thirty-four F of the "v
failure of the owner of a motor vehicle_to jnaintam a denosit send written notice TolTie
owmer oFthejiotor-vehicle covered by such deposit that the,registration therebf will be

revoked, unless within five days after the sending'of s3Irf~notfcg~Ire'5halPfile with tlie~
registrar a new certificate.

The registrar shall forthwith upon receipt of a notice under section one hundred and £»
thirteen C of said chapter one hundred and seventy-five of the cessation of the authority
of an insurance or surety company to issue or execute motor vehicle liability policies or
bonds in the commonwealth, upon' the written request of the commissioner of insurance,
send written notice to every owner of a motor vehicle covered by a motor vehicle liability
policy or bond issued or executed by such a company that the registration thereof will be
revoked unless within five days after the sending of said notice Ee shall file with the
registrar a new certificate; provided, that, if th? authority of sue™ £ company to isuue or - i
execute moor vehicle liability policies or bonds in the commonwealth ceases by reason of
its merger o consolidation with another company so authorized, and it is proved to the
satisfaction of the commissioner of insurance that the new or continuingcn”pany has
assumed all the obligations and liabilities of such company under any and all sucli policies
and bonds issued by it, such notice of the registrar will not be required with respect to
policies or bonds so issued previous to the date of merger or consolidation.

Upon failure of the ovfner.oTa. niQtor vehicle to file a new certificate as required bv this
secUon. the~fegistrar shall immediately-rfi*bk&IhejEgistratLon thereof; provided, that if a
new certificate as aforesaid is filed prior fro the finol effective date of the cancellation of
the existing policy or bond, he may in his discretion rescind such revocation.
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Tlie registrar shall, upon receipt of an attested copy of a finding and order of said
l,oard of appeal, or of a decree of the superior court or a justice thereof, ordering the
reinstatement of a motor vehicle liability policy or bond, forthwith rescind the revocation
of the registration of the motor vehicle covered thereby.

Any notice required by this Sectio., to be given by the registrar shall be deemed
sufficien 1if mailed by the registrar, or any person authorized by him to Bend such notice,
postage prepaid, to the address given on the app'ication for registration, and an affidavit
of the registrar or such person that such notice has been mailed as aforesaid shall be

prima facie evidence thereof.
Amended by St.1971, C. 939. § 1.

1971 Amendment, St.1971, c. 939, § 1, an
emergency act, approved Oct. 26, 197L and by

&34/. Records and books of registiar

Notes of Decisions

1 In general

Under c. 66, § 10, the Registrar of Motor
Vehicles may make available records of all sus-
pensions and revocations in computer processa-
ble form to members of insurance industry, and
Registrar may allow members of insurance in-
dustry to use computer terminal to inquire di-

8§ 34J). Operating motor vehicle without

penalty; exception. 1

Lto-ee -

8 7 made effective Nov, 15, 1971, rewrote tlie
first paragraph.

rectly into the Registry’s computer, as long as
there is no undue interference and a reasonable
fee is paid. Op.Atty.Gen., Aug. 28, 1970, p. 43.

While this section and 88 2, 26, 30, of this

chapter contain.no direct and explicit require-

ment that the Registrar of Motor Vehicles keep
records of suspensions and revocations; such re-
quirement is necessarily implied and must have
been intended by the legislature. Id.

liability policy, bond' or security deposit;

Ad IR v - ) e ek

Whoever operates or permits_to,be operatecLii-motor-vahicle..whichllg-5UbjectLto the-

provisions of section one A during such tigie as the motor vehicle liabilit
or deposit required by the provisions of tms crd0fef Iitofl

olicy or hontT
Wrowde anc Tmuintained

in accordance therewith shall be punished by a fine cf not less thanone hundred nor more
than one thousand five hi ndred dollars.or.b:Trmprisonment for not more than one year in
alJiQuso”f.correction, or both. This section shall not apply to a person who operates a
motop'vehicle leased under ary system referred to in section thirty-two C without
knowledge that the lessor thereof has not complied with the provisions of section
thirty-two E relative to providing indemnity, protection or sec " tty for property damage.

Amended,by St.1983, ci 465, § 2. '

1983 Amendment. St.1983, c. 465, § 2, an
emergency act, approved Nov. 3, 1983, inserted
“one thousand” and “‘in a house of correction, or

both” in the first sentence.

Notes of Decisions

Evidence ,2.5

Instructions .28

1. In general . .
In prosecution for oper iting in uninsured mo-

tor vehicle, Commonwealth must prove as ele-
ment of crime tharged frnt'motor vehicle was in
fact uninsured. Com. v. Munoz (1981) .426
N.E.2d 1161, 384 Mass. 503.

Whatever effect noncompliance with provision
might have on the legal relations of those con-
cerned with tlie motor vehicle, failure'of'prior
owner to comply.with provisions of c. 90D, 8§t15
prescribing oertoin'formalities, which must be
completed to transfer a motor vehicle was not
intended to be available to a subsequent owner
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as a defense to criminal charge cf failing to
properly register and insure the vehicle. Com.
é/BZSepulveda (1977) 369 N.E.2d 1023, 373 Mass.

tration upon transfer of ownership and to;8*
automatic termination of insurance upon a jqj,
or transfer were applicable and thus that driifa,
: ; — had violated statute by operating on unregiite*.'
Contention, raised on appeal from conviction - p
for operating an unregiste?gd motor vehicle and cd and uninsured automobile. Id.
for driving an uninsured automobile, that failure 25
of prior owner to comply with provisions of c.
901), § 16 prescribing formalities for transfer-
ring vehicle precluded conclusion that a transfer
of the car had occurred was not properly before
the Supreme Judicial Court where bill of excep-

tions failed to indicate that issue was raised in
the trial court

Evidence

Excluding question to insurance agent vilfa.
legal sufficiency of defendant's coverage *$£
not error in prosecution for operation of to’
uninsured motor vehicle inasmuch as defendant
sought from witness an opinion on legality of hirf,,
actions and, thus, in effect sought an opinion

Evidence that vehicle registration form which  nvolving atonce a conclusion of law and a view
on ultimate Issue of his guilt Com. v. Brady;

driver produced in response to police officer's

requestpindicated that tFI)ie car wars) registered in (1976) 331 N.E.2J 199, 370 Mess. 630. .

the name of a person other than the driver, 28 |nstructions e " e e Xl

taken together with evidence that the car had Trial iudae’s instructi to0i . d

been transferred by the registered owner to the ra Juh_gel S 'T}S ructions to jury on unt;nsure

person from whom the driver stated he had 'rlnotor VEnicle charge were 1mproper. because
overall impact" of instructions was to placet

purchased permitted, though it did not require, !
rinding that a transfer of the car had occurred ~ourden of proof on defendant as to absence pf.
insurance, an essential,element of the crime/

and that, therefore, provisions of c.' 90D, § 15
pertaining to tlie automatic expiration of regis- 'C\:Aogs.. goa.Munoz (1981) 426 NE.2d 1161,

§ 34K. Cancellation of policies - - ol

No power of attorney, in connection with the cancellation of a motor vehicle liability,
policy as defined in section thirty-four A shall be exercised until ten days’ notice has been’
given to the policyholder by registered or certified mail, return receipt requested, by the
person or corporation exercising the power of attorney. Notice.to the.insurance company
of the cancellation of such a policy by a person or corporation exercising the power of
attorney shall be accompanied by a statement of compliance with thIS section, and the
insurance company may rely upon such statement.

Amended by Stl971,"c. 939, §-2.: - 1 «<
. d iu -i, §1 .

1971 Amendment St1971 c. 939 2, an

emergency act, approved Oct 26, 1971, and by 'ggffa%t;\éf 5_6 '\|<I/Iae:§s\,/6\(p% DSeCF'Z%e“W & Guaranty

§ 7 made effective Nov. 15, 1971, in the first

sentence, deleted the fon.. r~provision for the 2.

filing of a certified Btatemer, of sending notice

to the policyholder.

ol e (o, :

Notice ,r; . m'<e t «
A motor vehicle liability insurance policy is-
sued in conformity with c. 175, § 113A is proper-
ly cancelled where the notice of cancellation con-
tains the coriect number under which' the vehicle
is registered,' even though the notice has a slight

Notes of Decisions misspelling of the name of the insured. Paparo

Notice 2 v. Consumers Financial Services, Inc.1(1975) 56
Mass.App.Dec. 183.

In order to cancel a motor vehicle property

1 In general protection policy an insurer, must give written

notice of its intention to cancel, and the notice
must state with certainty reasons for cancella:
175 8 113A in attempting to cancel the insur- o0 St S Y e R liaon
ance policy renders the attempted cancellation P - - -
by remedying the default on or Nifore a certain
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Failure of a motor vehicle insurer to comply
with mandatory provisions of this section and c.
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dute, and the notice must be given to the Massa-
rimsetts Registrar of Motor Vehicles. Maia v.
Il S. Fidelity & Guaranty Co.,(1975) 56 Maos,

90 834M

to cancel policy, and insurance company was
relieved of any responsibility with respects to
details involved in legal exercise of power of

cancellation. Lurie v. American Fidelity Co.
(1967) 37 Mass.App.De-c. 11.

App.Dec. 28.

Where policy of motor vehicle liability insur-
ance was cancelled by person having power of Where policy of motor vehicle liability insur-
attorney from assured, this section by impjica- ance was cancelled by person having power of
tion recognizes responsibility for filing notice in attorney from the assured, this section put no
accordance with c. 175, 5 113A, as resting on burden on the insured to give a ten day notice,

person or corjwrati(l)p holding power of attorney Id. i
§ 34M. Personal injury protection; assigned claim benefits; tort liability exemption;
presentation of claims; investigation; payments; unpaid benefits; speedy

trial and costs; subrogation; deductible

Every motor vehicle liability policy and every motor vehicle liability bond, as defined in
section thirty-four A, issued or executed in this commonwealth shall provide personal
injury protection benefits as defined therein except to tlie extent such, defined benefits to
an insured or obligor or members of an insured’s or obligor’s household may be modified,
reduced or eliminated by the purchase of-the deductible authorized in this section.. The
benefits due and payable under any motor vehicle liability policy or bond as a result of the
provisions therein providing personal injury protection benefits, and any benefits due any
person entitled to make claim under the assigned claims plan established in. accordance
with section thirty -four N, are granted imlieu of damages otherwise recoverable by the
injured person'or persons in tort a3 a result! of an accident occurring within this
commonwealth. Pi/Mu iU\ ¢ laic se™< m soe .. 9 'm

Every owner,1Registrant, operator or occupant of a motor vehicle to which personal
injury protection benefits apply who would otherwise be liable in tort,'and an£ person or
organization legally responsible for his acts' or Emissions, is hereby made exempt from
tort liability for damages because of bodily injury, sickness, disease or death arising out
of the ownership, operation, maintenance or use of such motor vehicle to the extent that
the injured party is, or would be had he or someone for him not purchased a deductible
authorized by this section,~entitled to recover under those provisions of a motor vehicle
liability ~/licy or bond that provide personal injury protection benefits or from the insurer
assigned. No such exemption from tort liability shall apply in the case of an accident
occurring outside the commonwealth. However, if any person claiming or entitled to
benefits under the personal injury protection provisions of a policy or bond insuring a
vehicle registered in this commonwr jlth brings/in such a case, an action in tort against
the owner or person responsible for the operation of such a vehicle, amounts otherwise
due such a person under the provisions of section thirty-four A shall not become due and
payable until fasettlement is reached or a final judgment is rendered in such a case and
the amounts then due shall be reduced to that extent thai damages for expenses and loss
otherwise recoverable as a personal injury protection benefit are included in any such
settlement or judgment ' >, -

Claim for benefits due under the provisions of personal injury protection or from the
insurer assigned shall be presented to the company providing such benefits as soon as
practicable after the accident occurs from which such claim arises,'nnd in‘every case,
within at least two yeara from the date of accident and shall include a written description
of the nature and extent of injuries sustained, treatment received and contemplated and
such other information as may assist in determining the amount due and payable. If
benefits for loss of wage or salary, or in the case of the self-employed their equivalent
are claimed the party presenting such a claim shall authorize the insurer to obtain details
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i lit i.Utility f.-ri"-< or ilamugc
u ;. li't. riinlils- vv.i- * n-i'tl inniiv licit
>r ;rol.l.eee! tt..-i- transpfirtatliin™.
1.~ tint v Fituii'i* (sirporaiioii
V n v !<es.j in- i'.* 1 9 9 NK.
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5. Instructions

1. .li.t-—i:."lo- aci-iilt i:i  ra-i', wliorp
tier- M.t- mmviiltMo tliat wmeliiliii" a|t-
1 a- iltfi rliiit - miililli’ iiiiine in

Ip- i pav'C- ainl ntluT in<trii-

Inn tliat '‘John" appcnrml as- «le*
fi'iiilititv fjr-t Mtiiio in registration of
anto:»o!..o Inn tlii-rc was p., pviilonro
IIm* il' fon'Innt u.i- iii.t acting in goml
fii*:i In I.. mtig a'Uoiiiitlilp registered in
ili.it n.n.a. r tli.it '» ditl so to conceal
ant wa- rmeniiitonly aiifl n-ually known

".folm." tlie a .roniohjlc was loyally
regt-i-red In tliat nnmi\ otherwise the
roii-Tatioi: iu llee liailie of "Jolilt" was
not legal, was proper. I'nro v. llelkki-
iHt mle1l * N .i:. | ;i;j. :tti; Mass. 2<i2.

lu death aeliott hy administratrix
licair."'t "i- rator of alllolliotiile regis-
tered in tiafi.e of a third party, alleged in-
nde.pnicy of charge for failure to in-
rl'al" a fie instruction tliat regis-
trar, n \v,,- iMi-ga! if a third party was
part owner cither with the third party's
ini-i. rd and ih-frfidatit or with defenil-
ai.t e old i...; l,e a--erted hy administra-
trix ulwre ndmnn'-tralrix failed to
hrlii.. a—ert.il inadequacy to attention
of t ..I court hr .my nviYssary eorree-
rioti and i-.'irt had otherwise iu its
charge dealt in considerable detail with
tlie -uije -r. Squires v. 'lI'ra-ka (193S)
N.K.d Gifta. 1 Mu— 471

56. Prool of ownership

Where plaintiffs counsel in personal
injury action sought to prove ownership
of \ehiele which sim I; plaintiff hy let-
ter which la- purportedly received from
state registry of nn.p.r vehicles, answer-
ing liis ipiostioiis relating to ownership
of certain vehicle, such answers were

CX~MNcC-P
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inadmissible heeau.se hearsay, and, since
the letter was not umoiig records which
registrar wan required to keep hy stat-
ute. the letter was not admissible as a
public record. (‘annoy v. Carrier (10511)
1tiO N.K."Jd 870, ftftlt Mass. tls'J.

lit action for injuries resulting from
the alleged illegal operation of an auto-
mobile, agreement between attorneys at
trial that the application for registra-
tion contained motorist's name as owner
did not. amount to an admission by
plaintiff that motorist was owner when
she registered automobile, Illarndeii v.
Slmith (101(1) Jli N.K.2d 'Mb, 'MW Mass'".

In automobile driver's action for inju-
ries sustained in collision with trolley
ear, owner's application for registration
of automobile was properly admitted,
(‘'man v. Boston Klevated Hy. O . (10115)
10S N.K. 17', 202 Mass. 22C.

To cstablisli the ownership by defend-
ant of Il nutomobile, causing negligent
injury on the highway, the certificate of
registration bearing Ilie same number as
the car is admissible in evidence, since,
tilt rebutted, the presumption is that the
owner lias complied with Ktl0O.l, e. 47.',

, I, requiring such registration.
Trombley v. Stevens-Dnryea t'o. (lilltl)
02 N .K. 704, 200 Muss. 510.

The fact timt an automobile in which
defendant was riding nt the time lie was
charged with operating it nt nil exces-
sive rate of speed was registered with
the Massachusetts highway commission
by defendant, and in Ids own name,
warranted 1l finding that lie was tlie
general owner thereof, or that lie had
such a special property in it ns to give
him control thereof, under St.1903, p.
507, e. 17" ns amended liy St.1005, p.
228, e. .'lll, § 2 regulating automobiles
and requiring timt they shall be regis-
tered "by the owner or person in control
thereof.” Com. v. Sherman (100(1) 7.s N.
R OS, 101 Mass. -139.

§ 2A. Application for registration of motor vehicle or trailer

owned by minor

An application for the registration of a motor vehicle or trailer
owned by a minor shall, if not made by the minor, be made by his

MOTOR VEHICLES AND AIRCRAFT oS

parent or legal guardian for registration in the name of the minor as
owner. In addition to the pertinent provisions of this chapter the ap-
plication shall contain a statement of the name, age, place of resi-
dence, and address of sucli minor and also of the applicant.

Added hv St.1933, e. 379.

Cross References

Minimum age fur issuance nf liren-e, see Hcljiui s nfibis cli.iplcr,
Persons less limit Hi years nf age, igicntlinn nf vehicle by, see h ilinn In nf (Ids

chapter.

Library References

AutniiiobiloH C=>"12 ("..1.8. Motor Vehicles 8 7,
8 3. Operation of motor vehicles owned hy non-residents; limita-
tion; liability insurance; vehicles used in connection with
place of business; suspension or revocation of right to op-

erate vehicle
Subject to the provisions of section three A and except as other-

wise provided in this section and in section ten, a motor veliiclc or
trailer owned by a non-resident who has complied with the laws rela-
tive to motor vehicles and trailers, and the registration and operation
thereof, of tlie state or country of registration, may be operated on
tlie ways of this commonwealth without registration under this chap-
ter, to the extent, as to length of time of operation and otherwise,
tliat, as finally determined by tlie registrar, tlie state or country of
registration grants substantially similar privileges in tlie case of mo-
tor vehicles and trailers duly registered under the laws and owned by
residents of this commonwealth; provided, tliat no motor vehicle or
trailer shall be so operated on more than thirty days in the aggregate
in any one year or, in any case where the owner thereof acquires a
regular place of abode or business or employment within the com-
monwealth, beyond a period of thirty clays after tlie acquisition
thereof, except during such time as the owner thereof maintains in
full force a policy of liability insurance providing indemnity for or
protection to him, and to any person responsible for the operation of
sucli motor vehicle or trailer with his express or implied consent,
against loss by reason of tlie liability to pay damages to others for
bodily injuries, including death at any time resulting therefrom,
caused by such motor vehicle or trailer, at least to the amount or
limits required in a motor vehicle liability policy as defined in section

thirty-four A.
In any prosecution or proceeding other than an action fo recover

damages for bodily injuries or death arising out of an accident in
93
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which 'Mcli a motor vehicle or trailer was involved, proof that the
owner or .yi'rat". of such a motor vehicle or trailer, while operating
ti’e -;::nc during such additional time, fails to have on his person or
in the vehicle in an easily accessible place a policy providing such in-
-urar.ee or a certificate of an insurance company stating that such a
policy has been k-ueu, shall he prjma facie evidence that insurance
was being maintained as required by this section, and in any such
action to recover damages proof of such failure at the time of the ac-
cident shall create a presumption, which may be rebutted, that such
insurance was not then being maintained as so required.

Every nonresident enrolled as a student at a school or college in
the commonwealth who operates a motor vehicle registered in anoth-
er state or country for more than thirty days in the aggregate within
the commonwealth during any period beginning on September first of
any year and ending on August thirty-first of the following year
shall, on or liefore such thirtieth day, file in triplicate with the police
department of the city or town in which such school or college is lo-
cated, on a form approved liy the registrar of motor vehicles, a state-
ment signed by him under the penalties of perjury providing tlie fol-
lowing information:—the registration number and make of the motor
vehicle and the state or country of registration, the name and address
of the owner, the names and addresses of all insurers providing liabil-
3 insurance covering operation of tlie motor vehicle, the legal resi-
dence of such nonresident and his residence while attending such
school or college, and the name and address of the school or college
which lie is attending. The police department with whom any such
statement is filed in triplicate shall send one copy thereof to tlie reg-
istrar of motor vehicles and one copy to such school or college. Any
such nonresident who fails to comply with the provisions of this para-
graph shall be punished by a fine of not more than fifty dollars.
From the copies of tiie statements received from the police depart-
ment, as hereinbefore provided, each such school or allege shall com-
pile and maintain a register of all such nonresidents enrolled as stu-
dents thereat which shall be available for inspection at all reasonable
times by the registrar, his agents, and police officers, and shall issue
to each such student such serially numbered or lettered decal as may
be prescribed by the registrar, which dccal shall be affixed to the up-
permost center portion of the windshield. Such register shall contain
the numbers or letters of the decal issued to each such student, the
name and address of the owner of tlie motor vehicle, the residential
address of tlie student within the commonwealth, if any, while at-
tending such school or college, the residential address of the student

without the commonwealth, tlie registration number, make and type
of the motor vehicle and the state, province or country of rcgistra-
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tion, and the names and addresses of all insurers providing liability
insurance covering the operation of the motor vehicle. Any such
school ov college which fails to compile and maintain a register nr to
issue a decal as required by this paragraph shall lie punished by a
fine of not more than one hundred dollars for each such offense.

A motor vehicle or trailer owned by a non-resident and used in
direct connection with a place of business of such non-resident within
this commonwealth shall bo registered in this commonwealth; pro-
vided, that a non-resident who uses motor vehicles or trailers both in
direct connection with his place of business in this commonwealth
and in connection with a place or places of business outside the com-
monwealth need not register in this commonwealth more than the
number of his vehicles which equals the average number of his vehi-
cles regularly used in connection with his place of business in this
commonwealth. For the purposes of such registration, tlie registrar
may determine what vehicles or what proportion of vehicles owned
by such non-resident are so used.

The registrar may suspend tiie right of any nonresident operator
lo operate in this commonwealth, and may suspend the right of any
nonresident owner to operate or have operated in this commonwealth
any motor vehicle or trailer for the same causes and under the same
conditions that he can take such action regarding resident owners,
operators, motor vehicles and trailers owned in this commonwealth.
Every such vehicle so operated shall have displayed upon it number
plates, substantially as provi,>d in section six, bearing the distin-
guishing number or mark of the stole or country in which such vehi-
cle is registered, and none other except as authorized by this chapter.

A corporation organized under tiie laws of this commonwealth,
or a person resident therein, having a place of businesmin another
stale or a foreign country shall, with respect to the operation upon
the ways of'this commonwealth of a commercial motor vehicle, trail-
er or semi-trailer which is used in connection with such place of busi-
ness, is customarily garaged in such other state or foreign country
and is registered therein, have tlie rights and privileges and he sub-
ject tc the obligations imposed by this section.

Amended by St.1933, c. 188; St.1939, c. 325; St.1941, c. 282; St.
1953, c. 463, U5 2, 3; St.1962, c. 19, § 1; St.1966, c. 144, § 1; St.1967,

c. 5S0.

Historical Note

St.100.1e. 47'$§ «. StloOSc. CIS §3. .S1.101flr.20iH-
st.1001¢ 1115, 7. St.1000 C. 031 3, 31. St.1023¢C.)31 51.
St.WHSo. -112 § S. St. 1010 ¢c. 000 S1. $t.1031 c. 112 « 2.
$t.1007 c. 0S0 § 1. St.It)11c. 201 §2.

95



90 §3

Note |
m!. in tin- -iTtlnii anil™ near
tli< |. wiii.i'f tli" first sentence wore St.lour. = osii, approved Auk. 20, 1007.
ill- rtnl in 1I"VL imidifieil tlie Hill'd paragraph liv requir-
PV . . ing siiiienieiits In triplicate rather than
ifivi. e 5 ft inserted iin> duplicate: liv requiring, in such state-

m.
p=> ent fr'irth j..iriri|»h.

r. 1" approved Jan. 'J.', 1D02 insurers providing linhility insurance
mill li> * Wilnii 2 inailo effective Sept. 1, covering operation of the mntnr veld.
1PC2. in-vrt*->| tlie tliiril paragraph, re- cle'l: hy requiring police departments to

lating in nun-ri-‘ii'ent students.

St.10W, o. 114, 3 1, approved April 11,
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ments, "the names mid addresses of all

scud a ropy of statement to school

college attended hy student; and hy in-
serting fourth, fifth nnd SiXth sentences.

1'nn; ill'll ti ll, in tin- first sentence of tlie
tiftli paragraph. "or revoke" following

e-ii'j* ini" in two instances.

,,V,«ncubes

License of non-residents, see section 10 of this cimpter.
Xon-rc-idetit. definition of, see section 1 of this chapter.
Otieratioti of unregistered vehicles, sec section 0 of this chapter.
Way. definition of, see section | of this chapter.

Law Review Commentaries

Long arm statute for Massachusetts;
jurisdiction over nnn-domieiliarlcs.

Harold Illruwn iSept.lbti.si 12 Boston liar
J.Xo. >p. P

Thiles on iion'i'esideiit trailers. (Dec.

IP,VP, IPs Mass.L.Q. Xo. 5, p. Qil.

Hceipreeal and retaliatory tax stat-
tu_}?s. (I'eh.IfKIO) -lU Harvard L.ltev.
ilt.

Lihrary References

Automobile~ C=.li), Id. 5(J. 141.1(1).

c.js. Motor Vehicles 33 tid, 110, ittt
{
ico.

Notes of

In general 2
Abode |1
Burden of proof 17
Business, definition of 1o
Domestic corporations 15
Former residents 7
Interstate commerce 4
Liability insurance 13
"Non-Resident" 5, G

In general 5

Students as nonresident G
Non-resident with place of business 14

Prior lo 1939 amendment, thirty day pe-
riod 10

Purpose 3
Questions for jury 18
Reciprocity 8
Student ss nonresident 6
Thirty day period 9, 10

In general 9

Prior to 1939 amendment 10
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Comment. Negligent operation of mo-
tor vehicles, see M .I'.S. vol. lo, Hod-

man, 3511.
Decisions
Validity |

Violalion, effect of IG

I. Validity

This section, which prior to HMD
amendment required permit from regis-
trar of motor vehicles for operation of
nonresident's motor vehicle in Common-
wealth, wns valid ns providing reason-
able means for suppressing use of vehi-
cles not covered by linhility Insurance
required to he obtained before registra-
tion thereof, though act Includes 110]1—
resinents already having such insurance,
nml was not invalid as violating "equal
protection” clause of tf.S.C.A.Const.
Amend. 11 Apgcr v. Xov York Cent,

It. It. (11D12) :is X.K.2l 052, ttlO .Muss.
41H.
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2. In general

vehicle pcralcd i,u highways uf Massn-
clmseiLs without registration, except as-
Jdillhui'izi'd by this and section D of this
chapter, and under this section a resi-
dent of Commonwealth who owns motor
vehicle which is registered iu number
slate or foreign country can lawfully
igierate it 11 Massneluriells Itighvwav >
only if (I) lie has place of business in
another state or foreign country, f2| ve-
hicle is a commercial vehicle, trailer or
semitrailer used iu cntiuccthm with
place of Inis... s, f'l) vehicle is custom-
arily garaged ill jurisdiction in which
place of business is located, and t-l) it is
registered there. Companion v. Colombo
(105%) 150 X .K.2d (1D2, .i.'IS Mass. 1120,

A resident, its distinguished from
non-resident, of commonwealth, must ob-
tain regisitation of his motor vehicle
therein in order tn operate it on ways
of eommonvveallli. Hummel v. refers
(IPJ'D51 X.K.2d 57, 811Mass. 501.

This section expresses a definite "pub-
lic policy” as lo motor vehicles mil le-
gally registered. Malloy v. Xovvmau
(1D) 17 X .K.2d 1001, ."111) Mass. 200.

In actimi hy nonresident Truck driver
for injuries in collision vvllh automoliile
in 1D!'I5, error in exclusion of evidence
whether driver lind license or permit
from registry of motor vehicles iu Mas-
sachusetts to o|»ei'iite the truck was not
harmless, because driver had admitted
that truck was not registered in Massa-
chusetts ami had no Massachusetts reg-
istration plates and carried no Massa-
chusetts yfimpulsory insurance, since
such cvjifenee standing alone would not
require a finding that truck owner had
nut complied with statute hy maintain-
ing a liability policy and had not re-
ceived a permit for operation of the
truck. C'miiiingford v. Cote <1011 .12 X.
K.2d GD2, :10S -Mass. J72.

The -statutory prohibition of operation
of unregistered motor vehicles is gener-
al, and does not exempt unregistered
motor vehicles of nonresidents, except
under specific statutory exemption con-
templating temporary sojourns within
state. Knapp v. Amoro (1P.17) 11 X.K.2d
4(17, 2DS Mass. 517,

That nonresident operator, with per-
mission of nonresident owner, operated

Note 4
plaintiff's unregistered nubimohile witli
out required operator's license, was not
violation of this section requiring regis-
tration. where miinutidiilr. was otherwise
within exemption from registration as
to nonresidents, as respects question
wlielher recovery for collision with de-
feudiiut's miloniohile was limn'd as niat-
ler if law. I'ealiody v. Currier (ID."ll)
inn X.K. 521. 2S(i Mass. 2D5.

fse of unlicensed motor vehicles on
highways Ity nonresidents may he pro-
hibited. [I'nwinskl v. Hess (!'>"m H 1 X.
K. Tdi), 250 Mass. 22, 15 A.L.It. DI5. af-
firmed 17 St't. <12 271 I'.S. 152 71 L.
Kd. 1uUDl.

3. Purpose

This .section was inti‘iidetl to safe-
guard travelers rig' ll.v using highways
from risk of injury hy a motor vehicle
not properly reglsteicd, and b> make
mere presence of such vehicle on a high-
way at any lime or place unlawful.
Malloy v, Xevvmau (11)11) 37 X.K.2(1
luiil. '11(1 Mass. "(It).

This section governing operation of
nulomohiles owned by nonresidents man-
ifests intent to afford nonresident tiro-

tection hy virtue of registration ii |Ills
home state or country during limited
temporary sojourn. l.napp V. Amcro

(IDSITH 1t X.K.2d 4(17, 2DS Mass. 517.

lu the ease of Jenkins v. North Shore
Dye House (1D'12) 17S X.K. Oil, 277
Mass. 440, the court, said: "The statute
is designed to afford to sltell nonresident
the protection of the automohiie regis-
tration of his home state or country
dining u temporary sojourn within this
commonwealth not exceeding a period of
thirty days."

4. Interstate commerce

Stale may regulate use of highways,
so long as not burdening or Interfering
with interstate commerce. Interstate
Musses Corporation v. Holyoke St. Ity.
Co. (1027) 47 S.t't. 2DS, 271 K.S. 45. 71
I.Kd. olio.

During lieriod iu which Congress falls
to exercise power given it hy federal
constitution to regulate interstate com-
merce, ti state m ; regulate matters
generally considered as of local concern,
such as use of highways constructed
ami maintained by .state at Us own ex-
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Note 4
|«ll-.-, timt z' i t.-I-loto commerce |-. af-
fect-d lie After New York
i i i iPi-ji N.K.'Jd tm
3lik—  r*5.

IT- —*tI"ti. which prior lo

;in, udiii-zt QL djiilti d permit fi'utn rcgis-
f.ir -4 n>"t.r veliieles f..r operation nf
ti"iir- -Ji* ntv* m»r»r vehicles in slate aft-
er :je lays in any year was net In enti-

tlet " 'li |CovM»iik of Federal Motor
t'arri'T A't or Interstate (‘omnieree
i"in: i"ii's regulations of Jinrtioii of

inter-:,ito <¢etuun-rie roiidlictcd liy motor
w lib Id.

iti-ta r.i! >tato regulations for protec-
tion =f highways, public health, and
-afi’'v of travel, and promotion of gen-
era! welfare, are valid though inters'ale
e emmoren may k- incidentally affected.
Pom v New Knglaml Transp. Co. Hti.'Ll)
IV. X.K. 23. 2<2 Mass. 420.

1", «iiii""’;..v..-allh highways in in-
l Mate <'iiimeree subject to slate regu-
late-:; Harrows v. Farmiill's Stage

l.it- s I"."2%i 1511 X.K. 2(Ul, 251 Mnss. 21(1

3. "Non-resident"—In general

A is'rsi-n wimse legal residence is mil
in commonwealth may lie "nonresident”,
entitled to o|K'rate his automobile, regis-
tered elsewhere in Mnssm'Imselts with-
eut r»si-trntion therein, though he has
aviliiir'd and maintained indefinitely n
“regular place of ahode", that is regular
“re-idemv,"” in commonwealth, if he lias
not keeiito domiciled therein. Kinuiiiel
v. Peters il'it.'l) 51 N.K."Jd 57, "111 Mnss.
it

In action for damage to plaintiff's
Miitoiiioejlc. not registered in Massachu-
setts, evidence that plaintiff lived >n
Pennsylvania all his life, that automo-
bile was registered therein in his name
at time of aecident, that he returned to
Pennsylvania for summer and Christmas
vacations during years in which e

stinlii"! at universities and tatiglil school
im Massachusetts, and that lie owned
property. id poll taxes, and voted iu

I'emtsv! .mi, justified trial Judge's
finding that plaintiff was "nonresident”,
entitied to operate automohiie in Massa-
chusetts without registration therein,
even if lie had no residence in Pennsyl-
vania. Id.

"Legal residence”, within statutory
definition of "nonresident”, entitled to

>0 .i» uoiuie

operate auloinoMle in commonwealth
without regi-lrnlion therein, n- any per
son whose legal residence is lad within
eoiiunoiiwealth. i- soiiiething MOIe than
ordinary "residence"”, which is word of
varied meanings’, ranging from “domi-
cile® down lo personal presence with
some slight degree of pcriiiaiieni'e, and
me,'ins, la general, pcr-mial presence at
some place of ahede, willi no present in-
lelitieii of di fiiiile and cany removal
therefrom and with purpose to remain
for undetermined period, not infrequent-
ly, hut tint neiessaiil.v, c unbilled with
design to stay permanently. Id.

The statute defining "nonresident",
permitted to operate in commonwealth an
automohiie nut registered therein, ns
any person whose legal residence is not
within commonwenllh, contemplates that,
a man may he nniircsldcnr. though lie
has regular place of ahode or residence
iu commomvecnllh, and uses expression
"legal residence" in sense of "domicile".
Id.

A person tuny have more than one
"regular place of ahode" or "residence"
within tliis section respecting registra-
tion of nonresidents' motor vehicles. Id.

Owner of nntouiohilc did not cease to
lie resident of lihode Island as a matter
of law so as lo liar administratrix from
recovering for his death In automohiie
accident occurring iu Massachusetts on
ground of nonregistration of nutomobile
iu Massachusetts iteciiise owner had
given up his room iu a lodging house in
Ithodo Island, left automobile there, and
went on a vacation to Maine, nml had
stayed 21 days at his wife's home in
Massachusetts. Jenkins v. North Shore
Dye House (1035) 101 N.K. Sj.'l, 2S9
Mnss. 5G1.

Evidence sustained finding timt opera-
tor of automoliile not registered in Mas-
sachusetts was a resident of Ithodo Is-
land, and lienee t mregistration did not
preclude Ids a"itilnlslralrix from re-
covering for ais death in automobile ac-
cident. Id.

As regards rights of nonresident own-
er to operate automobile without regis-
tration in Massachusetts, motorist may
have "residence" in more than one state.

In determining whether deceased nper-
n'or of automoliile iu Massachusetts
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was "nniiiv-1di‘iit" owner and his admin-
istratrix hari'cil from recovering for Ids
death in automoliile accident on ground
of nonregistration of automohiie in Mas-
sachusetts, time spent in Massachusetts
before purchase of automobile should
not be added hi time spent thcrenflcr-
wards iu computing 30-day period dur-
ing which he, as nonresident owner, win.
privileged lo operate vehicle in Massa-
chusetts during year without registra-
tion, 1d.

t.'ndcr this section relating to rights
of "nonresident” owners to operate tiuio-
inohlles for limited period in Massachu-
setts without registration, word "resi-
dent,” which limy have different mean-
ings or shades of signification dependent
on connection in which it occurs and re-
sult. designed to he accomplished by its
use, should in- given hroad and general
and not restricted construction. Id.

fi. Sulent as nonresident

The supreme judicial court cannot go
behind determination of registrar oi mo-
tor vehicles, under statutory authority,
that I'ennsylvanhi law authorizes unlim-
ited operation of motor vehicles hy
dents during school term, ns does Mas-
sachusetts statute, so ns to entitle Mas-
sachusetts student, owning nutomobile
registered iu Pennsylvar' to operate it
iu Massachusetts with.. , registration
therein. Hummel r. Peters (10-13) 51 X.
K.'Jd 57, 314 Mass. 501.

In action for damage In plaintiff's
automobile, not registered In Massachu-
setts, evithyicu timt plaintiff lived in
Pennsylvania all his life, that automo-
bile wns/rrgisterod therein iu his name
at time of accident, that he returned lo
Pennsylvania for summer and Christ-
mas vacations during years in which
lie studied at universities and taught
school in Massachusetts, and timt lie
owned property, paid poll taxes, nnd
voted in Pennsylvania, justified trial
judge's finding that plaintiff was "non-
resident”, entitled to operate automohiie
in Massachusetts without registration
therein, even if he had no residence in
Pennsylvania. Id.

A student, entitled under statute to
operate his automohiie iu Massachusetts
during school term without registration
therein because of like provision as to

Noto 1)

operal on of students' automobiles in
stale nf registration of such automobile
did not lose his stains as "student."
merely lieeituve he earned money lo help
pay his tuition and living expenses. Id.

7. Fortner residents

One who censes to lie commonwealth
resident by moving to another stale is
nevertheless entitled In 30 days' immuni-
ty from registration of automohiie dur-
ing subsequent temporary sojourn willi-
,n commonwenllh. I'cllengcr v. Natty
(1933) 1ST. N.K. 3-10, 282 Mass. 523, In
this euse the court said: "The statute
cannot rightly h< construed lo mean
timt one who formerly was a resident
here, hut who has ceased to Ik- a resi-
dent, because he has removed his resi-
dence from th< commonwealth lo anoth-
er stale or country, is not included
within its terms, and not entitled j« the
thirty days' Immunity during a subse-
quent temporary sojourn within this
eoinmonweullh. The statute reads 'has’
nnd not ‘has or has Imd no regular
Ildace of ahode or business in the com-
monwealth for it period of more than
thirty days in tlie year.""

On Issue whether plaintiff, former
commonwealth resident, was unlawfully
on highway nt time of accident, evi-
dence of plaintiff's intention to remain
In state where his automoliilc was regis-
tered wgs admissible. Holleiigcr v. Nal*
ly (11)33) 1ST. X.K. 310, 282 Mass. 523.

C. Reciprocity

Norih Carolina corporation was re-
quired to register vehicles which it
owned and used in Massachusetts and
customarily kept in North Carolina, un-
der Massachusetts statute governing op-
eration of nonresidents' mninr vehicles,
and was thus not entitled to exemption
from Massachusetts excise tax under
Massachusetts and North Carolina reci-
procity statutes, although North Karoli-
na administrative officials would not.
have required registration of Massachu-
setts vehicles in same category. Akers
Motor Lines, Inc. v. Stale Tax Commis-
sion (10112) 182 x.k.2d -17G 311 Muss.
359.

Evidence failed lo show that the reci-
procity provisions in c. GOA, § 1, impos-
ing excise tax on registered motor vehi-
cles In lieu of local tax, as applied to
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eeerjb.rii- r- ' 1i"ti trustee uf cnlil-
iii i-iiit." r "f | * . . r - by both inter-
>titi- .n.d uiM'u-".ib" lui-c- caused any

m. rimb .if. i wl. li nggri<u-d tin' tru*-
t.. OT.r.-.i i tate Tax I'uliuniKsiun
il'-vm i:." n y m. :ttn M ax.

I"inter tlit» >ei-ri-ui a vi-iting anbuici-
Ini- L~ j- r:l.rl el ration in tlie stale
\\1*ieait I-.,I t>g]|-rrati>n to tlie extent
tli.tr ti-it r~ -tat |M-riuir- out of stale
mil ato],||e- ti, b> ee(ecrated in lliat stnte,
pr-*' Med tl.at 11 automobile v'siling tlie
state may not up, rate lu re without reg-
Ist.Mrjoti for more than !In days In a cal-
endar year wunless fully insured, in
whleli ea-e it may lie operated to the
extent tli.it the vi-itors home state per-
mits die ratio;: of unregistered, for-
eign automobiles, fhevy Chase Motor
Co.lv. S, hmejsser "1b.VIi 5 Mass App. Dee.
12

9. Thirty day period—In gener-I

In the €d-€ of Van Dresser v. Killings
ilOIm 21 N.K.'Jd 900. 305 Mass. 51, the
emirt sal,l "It is to he noted timt the
statute lie.! again l-eeii amended hy SI.
HO. e. 325. so that the alternatives
now consist .,f ill 'thirty days in the ag-
gregate in any one year,' the word ‘peri-
oil' and any refcrcm-e to a date of hegin-
utng U'ing omitted, at.d 'aggregate’' in-
serted, and iZi 'a jieriod of thirty days
after the acquisition' of a r"giilar plaee
of aisMle or business.”

10, --——-- Prior to 1939 amendment

A plaintiff whose truck allegedly was
pro[-Tly r-gistereil in Maine could not
recover f-r injuries sustained iu auto-
mobile a,','id"(tt in Massachnselts on De-
eenil-r T. I0-IS. where plaintiff first en-
tered Mii'saehnsetts with the truck dur-
ing March. IPS*, nnd his right to npcr-
ale the truck in Massachusetts expired
at the end ,.f 30 days and his illegal net
in operating (tie truek was a unit ami
had not ceased to , \i>t liefore tlie inju-
ry was done. Itozzi v. Caggiano (10i2)
30 N.KJil li'd. 310 Mass. 752.

A nonresident's o;>erntion of his nut-
tortruek in commonwealth more than 30
days after date of its first trip therein
during same year without permit front
registrar of motor vehicles, was illegal,
though |H'rmit had been issued to such
owner hy Department of Public L'tili-
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ties. Apgcer c¢. New York Cent. I, it
(IP12] ,35 N.K."Jd 052, 310 Mass. .Hi.-,

A plaintiff whose Irin k allegedly was
properly registered in Maine could Hot
recover for injuries sustuiiicd in nutn-
unihile uceideiil iu Massachusetts nil Dc-
I'cliilk’f 7, 103S, where plaintiff first en-
tered Massachusetts with the truek dur-
ing March, lll'ts, and Ids right to oper-
nlc the truck in Mussnchlisetls expired
al lhe end of 30 days and his lllegal act
iu operating the truck wns n unit and
Imd not ceased to exist liefore the inju-
ry was dime. Crnfont v, Itozewski
(1012) 3S N.K.'Jd 217, 310 Mass. 824.

Though nunresident's automohiie was
registered in stale where he resided, It
could not lie lawfully operated on high-
ways of Massachusetts beyond 30-day
period without registration In Massachu-
setts unless n,- maintained a policy of
linhility insurance and while operating
ear during such additional time had on
Ids person or iu an easily ncccssihle
place in vehicle a permit, authorizing op-
eration without regislration. Malloy v.
Newman (1011) 37 N.K.Jd lonl, 310
Mass. 200.

In action hv nonresident truck driver
for injuries sustained iu collision with
automobile iu 1035, exclusion of evi-
dence ns (0o whether truck driver had
any license nr |[M>rmit front registry of
motor vehicles to operate the truck,
ground timt total number of days lliat
driver operated truck iu Massachusetts
did not iu the aggregate total 30 days in
1035 was error, since the period of 30
days fixed hv statute must he computed
front date of first entry of tlie vehicle.
Conuiiigford v. Cote (1041) 32 X.K.Jil

2,30S Mass. 472.

Nonresident motorist and wife were
not. precluded from recovering for dam-
ages resulting from nulomobilc collision
by reason of alleged violation of statute
prohibiting operation of motor vehicles
liy nonresidents without liability insur-
ance licyouil a "period of thirty days"
after date of entry in any one year, iu
absence of showing tliat. prior entries
into the state were by automobile.

Knowles v. Cushman (1040) 21 X.K.Jd
073, 305 Muss. 50.

The operation of automobile in tim
colilinnuxvcallli by a nonresident beyond
expiration id' 30 consecutive du.'-s after
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dale of fill fy of vcldt-Ir iu the year 1030
without registration r | without insur-
ance and a permit mild he a violation
,,f statute prohibit ng operation of Hin-
du- vehicles hy lioiilesidenls wilhnut lia-
bility insurance beyond a "period of
thirty days" after date of entry iu any
one year. Id.

Where nou-i‘esidelit motorist whose
automobile was not registered in Massa-
chusetts and who hail no permit from
the registrar of motor vehicles lo oper-
ate without registration, entered enui-
uionwealth with his automoliilc on .lime
27 and thereafter spent week-ends with
his family at a summer place within the
commonwealth, motorist was a "tres-
passer” on llii' highway tit time of colli-
-hut on August 22, hy reason of his vio-
lation of statute prohibiting operation
of motor vehicles hy nonresidents with-
out linhility insurance, !.eyelid a "period
of thirty days" after date of entry in
any one year or nrquisition of a place
of abode or business, and was precluded
from recovering damages sustain! 1 in
an nutollMnii! accident. Itoeltjer wv.
Clark (194 1) 21 X.K.2d 971, 305 Mass. 50.

"Period of thirty days" within statute
prohibiting operation of motor vehicle
hy nonresident without linhility insur-
ance beyond a "period of thirty days"
after dale of entry In any one year or
acquisition of a place of ahode or busi-
ness, does not mean an aggregate of 30
days in all, spread over a Iolnger time,
hut menus a single period of 10 consecu-
tive days, and hence nonresident who
entered commonwealth on July 1 nut*
left the next morning, hut again paused
through the commonwealth on August
11, was a 'Trespasser” hy reason of fail-
ure to secure registration nr liability In-
surance nnd was precluded from re-
covering damages sustained in tin auto-
mobile accident. Yan Dresser v. rif-
lings (1010) 24 N.K.'Jd 909, 305 Mass. 51.

Automobile of nonresident operated
within commonwealth for at least one
hundred days iu the aggregate, though
not for nay oonliuunus period of thirty
days without, lea ring the commonwealth,
was operated beyond the expiration of a
period of thirty days so as to require
permit under the statute, the word "|n>-
riod" lining limited in meaning to a to-
tal of not over thirty days during a cal-

Nole 11

endar year. Kitglisli v. lllacher (1037) s
N.K."Jd 313.207 Mass. 7G.

Whether owner of anlmnnhile nail
regular place of ahode in stale fur more
limn il days before accident was for
Jury. Avila \. Du l'onl 1ID.32) IMI X.K.
124,278 Mas--, s.'l.

Where St.1003, p. 5(17. r. 473, as
amended hy St.1005, p. 227, e. 311, pro-
hibited lhe operation of an automobile
upon u public highway unless it had
In-oii licensed and registered and section
2 authorized any nonresident owner of
till automoliile who Imd complied with
the laws of his own slate to operate it
on (lie- highways of lis state for a peri-
od not exceeding 15 days without a li-
cense and pi,-ill liff, who resided in Con-
necticut and had complied with the laws
of that slate, entered this state iu his
niitoutuldlc on September 13th without
baking out a license, and remained here
until Scpicmlicr 29th, when the accident
occurred, except that he drove into Con-
necticut on Scpicmlicr 14th, returning
the same evening, and also went to Ver-
mont for a day, hut did not stay over-
night, and his machine wns thereafter
in the repair shop for a day and n half
after his return and both of the excur-
sions to the other stales were tempo-
rary, without any intention of a perma-
nent stay, plaintiffs temporary trips to
other states and the time his machine
was being repaired could not he exclud-
ed In determining the period he was
within the stale so tImt lie had exceeded
his privilege of operating the automohiie
15 days without a license. Dudley v.
Northampton St. liy. Co. (1000) SO X.K.
25, 202 Mass. 411, 23 L.U.A.X.S. 501.

Il.  Abode

The registration nf an automobile iu
Texas was not illegal iu Massachusetts
because owner was living in Huston lin-
tel when accident occurred in Massachu-
setts, where domicile of owner was in
Texas. Hnlfe v. Walsh (1010) CI N.K."Jd
10, 31S Mass. 733.

If owner Imd place of abode in state
for more than 30 days prior to accident,
nonregistered automobile was trespasser.
Avila v. Du Pont (1032) ISO X.K. 124,
27S Mass. S3.

One may Imvo “place of abode,” apart
from domicile. 1d.
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who il>jiii>k»h| foreign resldenco ¢4ty jn jbis seelion, witli relation to
ami I"ok up abode within commonwealth 4,56 motor vehicles to which tin- treaty
wa- m.r oi.titled immunity extended relates. Op.Alty Cen. March 2d, 1017 >
Hour* -bhmts hy (hi* portion. .Tonkins v. 88 .
North Slieoro I»y*e H . ilffi."ID 17* N .K.

i1l .’77 Mass. m

"Im- i‘t(llihiy<il in rheatcr in —1j]_‘L<‘ fur
tlip-’ ti.unth'. occupying room in state
part tine* li.nl "regular alk.ilo,” in sin 1l
precluding his i'iv. ry fur damages sus-
laiwd while op-rating unregistered
nutonioM'e. Hanson v. (‘niton (1020)
Hitm 1. 272. M | Mils. 171

12. Business, definition of

i- anything which occupies
tin- tin. m attention. anil lahor of a nimi
for ih'' purpose of profit. Jlimsoii v.
('niton HfCin ICO N.K. ’72. 200 Mnss.
471

13. Liability insurance

In i- rsotial injury action against non-
resident motorist who pleaded limita-
tions defense, it woijd ko presumed timt
dofondatit tvas subject to general portion
of statute providing for compulsory in-
surance. rather than to portion thereof
exempting iioiircsidents operating within
conunonwealth for loss than 11 days,
and that one-year statute, applicable
where compulsory insurance is reipdred,
tmverned action. Smith v. 1l'asijimletto
(D.C'.KCOt 110 K.Supp, (NI.

In action for damages .sustained in
automohiie collision, where there was
evidence that plaintifrs ailMmohile was
registered in New Hampshire, timt
plaintiff resided therein, and that ho
had on his person a policy complying
with Massachusetts compulsory instir-
anco statute at time of accident, trial
judge rightly denied defendant': ro-
ipiests for rulings that plaintifrs auto-
mobile was not lawfully on highway at
tittle of aeejdelit. (lodfroy v. (‘aswell
ilU17) 72 N K.2d -H2 "21 Mass. 1(51

Inas.emcli as the treaty entered into
hy the t nited Slates ami fourteen other
American republics concerning the regu-
lation of Inter-American Automotive
Traffic makes no special provision for
the existence of a policy of liability insur-
ance a- necessary to registration or use
of a motor vehicle, the privileges ren-
dered hy the treaty render Inoperative
the non-resident insurance provision set

14. Non-resident with place of business

'I''m provisions of the automohiie law
respecting nonresidents Were not appli-
cable to a foreign corporation which
had places of business in Massachusetts,
and i. was subject, respecting all Its
automobiles within the commonwealth,
to llie absolute prohibition against olicr-
ating them on the highway unless regis-
tered in accordance with St.10(10, c. KM,
5 0. (Joiidel; v. Cudahy Racking Co.
(IOL."l) 123 N.K. 308, 233 Mass. 105.

Nonresident who umititnined an office
or telephone nnd loading platform in
this commonweallh comes within pur-
view of this section, providing for rcgls-
tratlon of vehicles of inmresidents oper-
ated in connection with such places,
Op.Atty.tlen. March 13, 1050, p. SS.

15. Domestic corporations

Massachusetts corporation with Its
principal offices within state nml «
branch office in tlie state of Rhode Is-
land was a resident of tho state and not
entitled to 30-dny period in which to
register after operating vehicle within
tin* state. Superior Motors ’'I'rnnsp. Co.
v. Itaier (1011) 2 Mnss.App.Dcc. 12.

IG. Violation, effect of

Action of automoliilc owner and ids
agent in allowing unregistered automo-
bile to remain on public way, or (o re-
main in private parking lot with keys
over sun visor, was not proximate
cause of injuries sustained hy pedestrian
who, while crossing street iu exer-
cise of due care, was struck Ity nuto-
mobile which was negligently driven hv
thief who Imd stolen automobile, hut
conduct of thief was intervening cause
which owner nnd 1gent were not hound
to anticipate and guard against, and
hence owner anil agent were not liable
for sucli injuries either on theory of
negligence or on theory of nuisance,
(inthrnith v. l.e\iu (1048) 81 N.K.'Jd 500,
323 Mass. 255.

An owner o' motor vehicle, not duly
registered in connnonwealth and not
permitted tin ways thereof hy statute
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iruiild not rerovi t therein for injury to
\clihdc or his person lionilise of anotll-
1r- ne ligence while vehicle was unlaw-
fully (Il -mil wavs in violation of this
meelhoi. Itiiiilriicl v. Peters (lit13) 51 N.
l:2d 5 7 . f Mass 501.

A nonresident, illegally operating Ids
iiiotiii'tiiiek 011 highways in common-
wealth ill violation of this seel bill, could

.t recover from railroad company for
personal injuries and damage to truck
]l-cause of negligent alteration of de-
p ud.nil's freight train over public crust-
ing. Apgcr v. New York Cent. It. R-
(1012) 38 N.K."Jd 052,310 Mass, .pi.'.

The violation of a statute imposing a
criminal linhility, such as this section
prohibiting operation of motor vehicle
hy nonresident without liability insur-
ance after certain period, was evidence
,,f violator's negligence ns to all ennse-
iptcticcs tliat statute was intended to
prevent. Malloy v. Newman (1!»41) 37
N.K."Jd 1001, 310 Mass. 20!).

In order to find nonresident motorist
liable for negligence in leaving his un-
registered motor vehicle on street, unat-
tended and unlocked, in violation of reg-
istration statute, it wns not necessary
that 1» should Imvo foreseen timt ids
negligent conduct would lie followed hy
the negligence of a thief in operation of
tlie vehicle resulting in dentil of police
officer. Id.

Tlie violation of lids section was evi-
dence of negligence and if it had any
causal connection with collision plaintiff
could not recover. Conitingford v. Cote
(11141) 32 N.fv2d G!)2, 308 Mass. 472.

In action for injuries lo nonresident
truck driver in collision with nutomobile
in Massachusetts in 11)33, while proof of
violation of statute roliiliitllig opera-
tion of motor vehicle hy nonresident
without liability insurance and without
permit beyond jieriod of 30 days, whore
not specifically pleaded, would not lie
conclusive as matter of law against
right of recovery, under defense of con-
tributory negligence, it would lie evi-
dence of negligence for consideration of
jury. Id.

A  Connecticut automohiie dealer
which lent automobile and dealer's li-
cense plates to office manager for his
person; use was not liable for injuries

Noto in
resulting from manager'- operation of
ntlitnmohih- in M .'I-sachiisclls ill violation
of this section, where malinger acted
wholly for his own purposes and was
the only person in control. Klrngoff v.
Motor S;,|,s f'o. (I'Ktib Is N.K.Jd HIHi,

Mnss. 3|.-,.

Tin* loan of an automobile and number
plates bv Connecttent dealer to office
manager for his personal use violated
Connecticut statutes, and when brought
into Massachusetts niitoiunhile became a
"trespasser” and "nuisance" under Mas-
sachusetts law, and manager was liable
lo a person exercising due core for Inju-
ry prnviiimtely resulting from his opera-
tion. Id.

Auditor's findings timt, while guest in
nonresident's unregistered automoliile,
which was boiog operated illegally with-
out. guest's knowledge, guest was in-
jured iu collision when defendant, who
was intoxicated, suddenly swerved Ids
approaching automoliile to wrong side of
highway, authorized recovery for guest’s
resulting injuries mi ground that defend-
ant’s negligence was sole cause of inju-
ry. Knapp v, Altiero (1037) It N.K.Jd
*Ui7, 2’k8 Mnss. 517.

Automobile of nonresident if operated
within commonwealth in violation of
lids section was a trespasser on the
highway. English v. Itlaeher (1037) 8
N.K."Jd 313, 207 Mass, 70.

If prior to accident nonresident, de-
ceased resided within commonwealth,
failure to register nutomobile in com-
monwealth made nutomobile trespass-
er upon highway, precluding recovery
for death of deceased in accident. .Ton-
kins v. North Shore Dye House (1031)
178 N .K. 041, 277 Mass. 440.

17. Burden of proof

In actions arising out of motor vehi-
cle collision, burden of establishing sucli
absence of local registration as would
justify application of trespasser doctrine
was on defendant. Companion v. Col-
ombo, (1050) 150 N.K.2(1 G02, 33S Mass.
020.

18. Questions for jury

In action arising out of collision be-
tween defendant's automobile nnd a
tmctor-tmiler unit, wherein defense wns
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trvo when it contiiins the correct number of the
>dic~, eveq though it misspells insured's name
and misstates the number of the -.utnr vehicle.
Id.

55. Instructions

Refusal to instruct jury on two-day grace per
od an individual is required to carry a hill of sale
for a newly acquired vehicle was not error in
prosecution for violation of this section pre-
scribing operation of an unregistered motor vehi-
cle inasmuch as defendant's asserted good faith
in failing to have a bill of sale on his person was
not a basis for establishing a good faith defense
under statute. Com. v. Brady (1976) 351 N.E.2d
199, 370 Mass. 630.

Instruction relating to whether defendant, as
owner or person in control of vehicle with which
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plaintiffs vehicle collided in interse*tional colli-1
sion, was Bhown to have had actual prior knowl-

edge of operator's incompetence Or his violations |
of law was prejudicially erroneous in permitting,
jury to find liability against defendant if opera-

tor in any way committed a violation without*
reference to causal relationship between unlaw-

ful conduct and accident. Leone v. Doran (1973)'
292 N.E.2d 19, 363 Mass. 1, vacated in part 297 f
N.E.2d 493.

56. Proof of ownership *

An individual purchasing a new vehicle must ¢
carry a bill of sale for vehicle with him when he;
drives it during tlie two-day period following thc”
date of tranHfer. Com. v. Brady (1976) 351
N.E.2d 199, 370 Mass. i..,.0.

8§ 2B. Removal of registration upon transfer of ownership

The owner of a motor vehicle who.transfers the ownership, thereof to another or who *
terminates the registration thereof shall thereupon remove from the vehicle any visible ’
evidence furnished to him by the registrar under the provisions of section two relative to’1
the validity of the plates in use on said vehicle.

Added by St.1969, c. 282.

1969 Enactment. ' StI9G9, c. 282; was ap-
proved May 8, 1969.

§ 2C. Repealed by SU973, c. 925, 8 11

SU973, c¢. 925, establishing the age of majori-
ty at eighteen years for certain legal purposes,
and which by 5 11 repealed this section, was
approved Oct. 17, 1973, and by § 84 made effec-
tive Jan. 1, 1974. Emergency declaration by the
Governor was filed Dec. 20, 1973,

The repealed section provided for the legal-
capacity of minors eighteen years or older ini
contracts for tlie purchase, etc. of motor vehi-;
cles, parts or accessories; and was derived from
St.1969, c. dOll

See, now, c..231,8 850.

§ 2D. Temporary registration plates

The registrar is hereby authorized and empowered to design, issue and regulate the use -
of temporary registration plates. Such temporary plates may be issued to dealers, upon-
application accompanied by the proper fee, as shall be established by tlie registrar, for use
by purchasers of motor vehicles; said plates shall be valid for not more than twenty days,;)
pending receipt of registration plates issued under the provisions of section two. Satis-';
factory proof shall be furnished that a certificate) as defined in section thirty-four A, is in
effect prior to the issuance, of. temporary plates.

The registrar is hereby empowered to issue and enforce regulations for the administra--
tion of this section. ’ PR .

>

Added by St.1982, c. 266. '
30
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1982 Enactment.
proved July 7, 1982.

Library References
Automobiles £=21 et seq,

St.1982, c. 266, was up- CJ.S. Motor Vehicles § 59.

8 3. Operation of motor vehicles owned by non-residents; limitation; liability insur-
ance; vehicles uRed in connection with place of business; suspension or

revocation of right to operate vehicle; registration

Subject to the provisions of section three A and except as otherwise provided in this
section and in section ten, a motor vehicle or trailer owned by a nomr?idjnt who has
complied with the laws relative to motor vehicles and trailers, and the registration and
operation thereof, of the state or country of registration, mav be operated on the ways of
this commonwealth without registration under this chapter, to the extent, as to length of
time of operation and otherwise, that, as .. lally determined by the registrar, the state or
country of registration grants substantially similar privileges in the case of motor
vehicles and. trailers duly registered under the laws and owned by residents of this
commonwealth; provided, that no motor vehicle or trailer shall be' so operated on more
than thirty days in the aggregate in any one year or, inany case where the owner thereof
acquires a regular place of aoodc or business or employmentwj”un the commonwealth,
beyond a period of thirty days after the acquisition thereof,(jxceptT”uring such time as
the owner thereof maintains in full for?* n-pnlicy_nf_liaEilltVinsurance providing »
indemnity for or protection to him, and to anv person responsible for the operatjQii _or
such motorvpttfchnrr trSTef~WITTT~hi3 express or implied consent, against lossoy reason of
the liability to pay damages to others for bodily injuries, including death_at any_time
resulting thercfrom, c.iused by such motor,vehicle or trailer, at leastjo the amount or
limits required'in a motor vehicle liability policy as defirtcd in section thirty-four:'A.

In any prosecution or proceeding other tiian an action to recover damages for bodily
injuries or death arising out of an accident in which such a. motor vehicle or trailer was
involved, proof that the owner or operator of such a motor vehicle J>r trailer. ..while
operating the same during such additional time fails to liavejM-hia..Pfirson..Qr 1B the
Jvehicle in an easily accessible olace a policy.providing such insurance or a certificate of an
iusurance company stating that suchla policy has been issued, shall be- prima facie
evidence that insurance was not being maintained ah required bv this section,-and inany
such acEiari [0_f6CovertlynTgggg~pfOot ot suetTfailure at th~e~fime of thQccldfiat-flhaF
create a nresumptibrT, wfiiclT maylie' rebutted, that sucli insurance was not then being
maintained as so required. 1 ‘" "1

Eve™v nonresident enrobed as a student at a school or college in the. GJlimafl\VKfialtbj“hp
operates a motor vehicle registered in another~state or country during any period
beginning on September the first of any year and ending on August the thirty-f ."s of the
following year shall file in triplicate w=h the police department of the city or town in
which such school or.college is locatei, on a form approved~by the registrar of motor
vehicles, a statement signed by him under the penalties of perjury providing the following
information;—the registration number and make-ot the motor-Vehicle and the state or
country of registration, the name and address of the'owner, the n&mcs and-addresses of
all igsnrers providing liability insurance covering operation of the motor vehicle, the legal
residence of such nonresident and his residence while attending such school or college and
the name and address of the school or college which he is attending. He-shall,also®
maintain in full force a policy of liability insurance providing indemnity for or protecEoiT
to him and to anv person responsible for the operation e. sucli motor.,vehicle with his
express or implied consent againsFfogs bv. reason of the liability to pay damages to others
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fnr Widilv iniurifs. including death at anv time resulting therefrom caused hy such mol
vehicli-. Jii. L5t o the amount or limits rconired in a motor -eliicle liability nolic\~i1fft
defined in section thirtv-four A The police department with whom any such statement iAC
filed in triplicate shall send one copy thereof to the registrar of motor vehicles and oncjB
copy to such school or college. Any such nonresident v’ho-fails-te-eomnU”vith tligB
provisions nf this paragraph shall be uunisl'.ed bv a fine of net mare-than fifty dollars
From the copies of the statements receiver Trorn the police department, as hereinbefore®
provided, each such school or college shall compile and.maintain a register of all such

90 83A
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registered under this chapter. Whoever operates or allows to be operated a motor vehicle
I trailer in violation of this paragraph, shall be punished by a fine of not less than one
hundred nor more than two hundred fifty dollars.

,wmwi}g ARy OFhet pioNigieRg of this chapter, when records mamtalned by the
reglgtrar show thatn¥he use of r. motor vehiclesf; Urajiu. owned ‘}; aEy person or
inrporatiflji ha? resu lifrtm -three Nr-mora.cnnvict.ions for a violation of IS Eeclion within
>V twenty-four month period, he may suspend the right to operate, or ~or right to have
epesaesi; I this commonwealth afiy motor vemcle or trailer owned by such person or

nonresidents enrolled as students thereat which shall be available for inspection at all5
reasonable times by tne registrar, his/agents, and police officers, and shall issue to each.,
such student such serially numbered or lettered decal as- may he prescribed bv the)
.registrar, which decal snail ne aiiixeincTTl.e uppermost center portion of the windshield/

Such register shall contain the numbers or letters of the decal issued to each such’
student, the name and address of the owner of the motor vehicle, the residential address

of the student within the commonv- *alth, if any, while attending such school or college,
the residential address of the student without the commonwealth, the registration
number, make and type of the motor vehicle and lhe state, province or country of
registration; and the names and addresses of all insurers providing liability insurance’
jeoyering the operation ot the moggir vehicle) . Any suclTschoolljr college which fails tp
compHe 4R4 Wffl’h A & register (1¥10 Isatle~a decal as required by this paragraph shall be
punished by a fine of not more than one hundred:dollars for each such'offense.

A motor vehicle or trailer owned by a non-resident and,used in direct connection with a
place of business of such non-resident within this commonwealth shall be registered in
this commonwealth; provided, that a non-res’dent, who uses motor vehicles or trailers
both in direct connection with his place of business in this,commonwealth and in
connection with a place or places of business outside the commonwealth peed not register
in this commonwealth more than the number of his vehicles which equals the average
number of his vehicles regularly used in connection with his place of business in this
commonwealth. For)the purposes of such registration, the registrar may determine what

vehicles or. what proportion of vehicle? owned by such non-resident are so used, and'such
determination shall be final.

The registrar mav suspend the right of anyjQwesident operator to operate in,this
commonwealth, and may suspend the right of any nonresident owner to operate or have
operated in this, commonwealth anv motor .vehicle ?i trailer for the same cai-ses and
under the same conditions that fie can take~sucli action regarding, resident owners,
operators, motor vehicles and trailers owned in this commonwealth.. every such vehiple
so operated shall have displayed upo- it number plates, substantially as provided in
section sue, bearing the distinguishing number or mark of the state or country in which
such vehicle is registered, and none other except as authorized by this chapter.

A corporation organized under, the laws of this commonwealth, or a person resident
therein, having a place of business in another state or a foreign country shall, with
respect to the operation upon; the ways of this commonwealth of a commercial motor,,
vehicle, trailer or semi-trailer which is. used in connection witli such place of business, is
customarily garaged in such other state or foreign country and iu registered therein, have
the rights and privileges and be ;6ubject:to the .obligations-.imposed .by.this section.

Except as provided in the preceding paragraph, a motor vehicle or'trailer, owned by a
nomresident, that is in the possession or under the control of a resident of this
commonwealth for a period greater than thirty days, in the aggregate within a calendar
year, whether under terms of a lease, or otherwise, and such vehicle is registered in
another state or country, shall not be operated on the ways of thiB commonwealth, unless
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corporation for a period not to exceed six months.
amended by St1970, c. 353 SU971, c. 500; St1972, c. 732, § 2, St1974, c. 660, §8 1, 2

1970 Amendment. .St.1970, c. 353, approved
May 21, 1970, modified third paragraph by delet-
ing “for more than thirty days in the aggregate
within the commonwealth" following word
'scountry” where first appearing, and deleting
“on or before such thirtieth day" following word
"shall," in first sentence;.and by inserting sec-
ond sentence relating to liability insurance re-
quirement

1971 Amendment. St.1971, c. 500, approved
July 12, 1971, inserted "and such determination
shall be final" in the second sentence of the
fourth paragraph.

1972 Amendment Stl972, c. 732, § 2, an
emergency act, approved July 17, 1972, added
the penultimate paragraph.

1974 Amendment St.1974, c. 660, § 1, ap-
proved July‘31; 1974, added the second sentence
of the perultimate paragraph.

Section 2 of St.1974, c. 660, added the last

paragraph.

Code of Massachusetts Regulations
Ambulances, insurance, see 105 CMR 170.125.

Law Review Commentaries

Long-arm jurisdiction. John H. Curtin, Jr. and
William G. Young, 17 Annual Survey of Mass.
Law, Boston College, p. 687 (1970).

Notes of Decisions

2. In genera)

New York law, which limits rescission of auto-
mobile liability policy after loss, rather than
Massachusetts law, which might permit rescis-
sion, applied to determine right of insurer, which
issued policy in Massachusetts to applicant who
applied for and obtained coverage under false
name, to rescind after applicant, a New York
resident, was involved in accident in ,New York
with other New York residents. Allstate Ins,
Co. v. Sullam (1973) J49 N.Y.S.2d 550, 76 Misc.2d

§ 3A. Appointment of registrur its attorney as result of acceptance of rights and

privileges of section 3 by non-resident

Notes of Decisions

Limitati of actions 7

'2 In general

Where daughter of nonresident automobile
owner permitted her resident friend to drive and
daughter’s friend was not employee of owner or
performing any seivice.for him, fricpd was.not
agent of owner, and this section authorizing
service of process upon registrar of motor vehi-
cles was not applicable, either in wording or
intent, to authorize service upon registrar as
attorney of owner. Segal v. Yates (1969) 253
N.E.2d 841, 356 Mass. 449.

Thijs section authorizing service of process in
certain cases upon registrar of motor vehicles as

. e 1 it

attorney of nonresidents operating vehicles in'
state by selves c-ragents was intended to assure,
to one sustaining injury or damage due to opera-
tion in state of automobile by nonresident, the
opportunity to seek redress in state courts rath-
er than to be remitted to bringing action outside
commonwealth. Id. < m .

Chapter 231, § 85A, under which registration
of motor vehicle in name.pf defendant is prima
facie evidence of drivers agency and C. 231,
§ 85B, eneatimg presumption of owner’s respom-
sibility from registration are procedural in na-
ture relating solely to evidence and not to sub-
stantive rights, and operate to render unneces-
sary proof of driver s agency only where .defend-
ant is properly made subject to jurisdiction of
court; they are not intended to extend scope of

3
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public money f»r tlio public use nnd con-
venience. .Street railway tracks, apart
fr<>11) special authority, arc located in
public WAV'. CiT. C. Itjl, 5 54. It
would lie highly improbable tliat the
main road from Pittsfield to Lenox
sliottld be a jirivatc way. The jury bad
tlio right to infer from the testimony

8 1A. Registration of motor

school bus registration

timt the street was a way within the
meaning of the statute,”

Open square 110 hy 125 feet without
crosswalks, hut with five streets lead-
ing from it in different directions, was
a "way" within this section. Coin. v.
I.cone (1925| 110 N.K. 20, 250 Mnss. 512.

vehicles; certificate of insurer;

Xo motor vehicle or trailer, except one owned by a person, firm

MOTOR VEHICLES ANI) AIRCRAFT 1A

section thirty-four A, or the binder as described in the definition of
"certificate" in said section provides indemnity, protection or security
in the case of any one accident resulting in injury to or dcatli of
more than one person up to tlie amount of fifty thousand dollars.

imended by S1.1934, e. 261, § 2; St.1918, ¢. 572, § 1; St.1950, c. 471;
st.1950, ¢, 502, § 5; St.1955, c. 172.

Historical Note

St.If125c. *\MD§ 1. S$t.1930 ¢, 222§ 2 St.1511c. IPS 50.
Stl2G <.30S § 1. St.1021 c. 17 § 2 St.1933 ¢. 3727 3,

Tlie last sentence of tlie first para- thereof,shall lie registered under sec-

or corporation, for tlie operation of which security is required to be
furnished under section six of chapter one hundred and fifty-nine A,
or one owned by a person, firm or corporation subject to the supervi-
sion and control of the department of public utilities, as to which said
department has issued a certificate as hereinafter described, or one
owned by a street railway company under public control, or by tlie
commonwealth or any political subdivision th ', shall be registered
under sections two to five, inclusive, unless ti application therefor is
accompanied by a certificate as defined in section thirty-four A.
Said department shall issue a certificate hereinabove mentioned upon
the filing of a bond, satisfactory to the department in form and
amount, covering all motor vehicles and trailers of the obligor for
which application for registration may be made, containing the condi-
tion of a motor vehicle liability bond, as defined in section thirty-four
A, except as to amount, which bond shall, upon a showing to said de-
partment’s satisfaction of the obligor’s financial ability, be without
surety. Such a certificate shall also be issued by said department
.upon presentation to it ot satisiactory evidence ot adequate personal
injury liability insurance providing Inclcmnity or protection equal to
motor vehicle liability policies, as defined in said section tlilrty-four
A. Such certificate, when issued by said department, shall be filed
with the registrar. Ambulances owned and operated by any hospital
or other institution or aisot!TnliOn supported wholly or in part by pub-
lic or private donations for charitable purposes, and motor vehicles
and trailers used by the fire or police department of any city or town
or park board solely for the official business of such department or
Ixiard shall not be subject to the requirements of this section.

Xo motor vehicle used as a school bus, except a vehicle so used
under contract with a city or town and insured as provided in section
four of chapter forty of the General Laws, or a vehicle for the opera-
tion of which security is required to be furnished under section six of
chapter one hundred and fifty-nine A, shall be registered under sec-
tions two to five, inclusive, unless the policy or bond as defined in
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graph, exempting niiilmlaneos of hospi- tions two to five, inclusive, unless tlie

tals nml vehicles nml trailers used hy
fire or police departments from tlie re-
quirements of compulsory insurance,
was inserted hy tlie 10IS amendment in
pla-c of a sentence which related to tlie
same subject matter iu a more brief
foT:..

Prior to amendment by St.1050, e. 471,
lids section provided: "No motor vehicle
or trailer, except one owned hy a per-
son, firm or corporation f.,l- me ”eora-
tion of which security is required to hr
furnished under section six of chapter
one hundred nnd fifty-nine A, or one
owned hy any other corporation sub-
ject to tlie supervision and control of
the department of "ublic utilities other
than one subject thereto solely under
chapter one hundred and fifty-nine B, or
one owned hy a street railway company
under public control, or by tlie common-
wealth or any political subdivision

application therefor is accompanied by a
certificate as defined in section thirty-
four A. Ainbuiaitccs, fire engines and
apparatus, police patrol wagons nnd oili-
er vehicles used by tlie police depart-
ment of any city or town or park board
solely for the official business of sucli
department or board (whether or not
owned as aforesaid) shall not lie subject
to the requirements of this section.”

The second paragraph, exempting a
school bus or a vehicle for tlie operation
of ivhich security is required from regis-
tration unless the policy or bond re-
.pined pursuant to a certain section pro-
vides indemnity, protection c security,
was added by St.1050, e. 502, § 5.

The 1055 amendment inserted in tlie
second sentence following tlie words
"motor vehicles" tlie words "and trail-
ers.”

Cross References

Penalty for operating vehicle without policy, see section 34.1 of (ids chapter,

Registry of motor vehicles, see c. 10, § 9.

I'liirty day exemption to vehicles who have registration and plates issued by U. S.
armed forces in foreign countries, see section Oil of this chapter.

Law Review Commentaries

Compulsory motor velnclc Insurance.
Warren G. Itced (April, 1000) 45 Mnss.
L.Q.No. 1, p. 12.

Insurance on leased vehicles. J. Al-
bert Burgoyne, C Annud Survey of
Mass.Law, Boston College, p. ISO (1059).

Insurance policies. J. Albert Bur-
goyne, 9 Animal Survey of Mass.l.aw,
Boston College, p. 193 (1902).

Should motor veliiclc insurance for
cars owned by municipalities nnd chari-
table organizations be provided for and,
if so. bow? Prank W, Grinncll (July-
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Library References

A iriimn'iili'-: C—17, 77, 78.
C.J..S. Muter Vehicles 3 03-05, 82-91.

Comment. Judgment ereditin's hill in
equity to renelt nml apply liability
insurance, see M.P.S. vol. 12, .Marlin
and Hennessey, § 1753.

Notes of Decisions

In general 2

Burden of proof 7
Constitutionality |
Insurance policies, generally
Interstate commerce 5
Necessity for security 4

Purpose 3
validity |
I. Validity

The statutes making registration ot
automobile and issuance of number
plates therefor conditional upon the ap-
plicant for registration giving security
covering automobile by automobile lia-
bility il-ﬂ.’ljcy. or bond, or deposit ot cash,
or security fur damages for bodily inju-
ries including death and consequential
damages caused by operation of automo-
bile, are constitutional. Porcsky wv.
Registrar ot Motor Vehicles (1940) 07
N.K 2d 107. 319 Mass. 717.

2. 1a general

I'mr full development of eases relating
to compulsory motor vehicle liability in-
surance. see Notes of Decisions under
section 34A et seq. of tills chapter.

“Owner" within statutes governing
motor vehicle registration is broadly
construed and includes those having in-
terests other than full legal and benefi-
cial title. Coyle v. Swanson (1902) 185
N.E.2d 711, 315 Mnss. 120.

Motor vehicle may lie registered in
name of person having siieeial property
therein as well as in name of person
who has the general property in it. Id.

Automohiie which struck wall, killing
driver and injuring occupant, was not
trespasser on highway, and owner was
not liable for injuries, where owner had
permitted driver to use automobile and
had instructed driver to register and in-
sure automobile in driver’s name and
driver had done so. Id.

3. Purposo

Fundamental purpose of compulsory
automobile liability insurance statute is
the protection of travelers. Fields v
I’arsons (190S) 234 N.K.'Jd 711. 353 Mass!
700. v

Compliance witli notice requirement
of ¢c. 175, § 113A for cancellation of com-
pulsory automobile liability policy Is im-
portant to effective administration of
compulsory motor vehicle insurance law
since legislative purpose wns to make
validity of registration coterminous witli
maintenance of the minimum security,
and requirement also serves as safe-
guard against unintentional or mistaken
action to detriment of traveling public
nml to the insured. Id.

The dominant purpose of statutes
making registration of automobile and
issuance of number plates therefor con-
ditional upon applicant giving security
is to make provision for security in
collection of compensation for damages
sustained without fault hy travelers or
on highway through negligent operation
of motor vehicles. Porcsky v. Registrar
of Motor Vehicles (1ftlS) SO N.K.2d 521
323 Mnss. 752.

Purpose of compulsory motor veliiclc
liability insurance statutes was that all
registered motor vehicles should bo pro-
tected by such insurance so tliat persons
injured by their ojieration might have
some security for collection of damages
sustained. Caccavn v. Kearney (1931)
190 N.13. 817, 2S0 Mnss. ISO.

4.  Necessity for security

A licensed owner of automobile which
the owner alone drove was not entitled
to registration of automobile and issu-
ance of number plates therefor without
first giving security required hy the mo-
tor veliiclc compulsory insurance stat-
utes, on the ground timt lie had an imme-
morial right to use of highway in tlie
ordinary anil usual manner. Porcsky v.
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iP-ei-lIrar of Motor Vehicles (RMS) 77
V K “d 311, 322 Mass. 712; Porenky v.
Registrar of Motor Vehicles (inpi) i;7
N Iv'Jil 107, 319 Muss. 717.

ihvncr was not entitled lo register his
nioior vehicle without compliance with
litle and issuance nf number platen
therefor conditional upon applicant giv-
ing security covering iititniuohilo by
automobile liability policy, or bond, or
deposit of cash, or security for damages
for bodily injuries including death nnd
citnsegnenlinl damages caused by opera-
tion of automobile. I’'oresky v. Regis-
trar nf Motor Vehicles (101S) 77 N.K.2d
31-1, 322 Mass. 712.

In tlie case of OTtnnk v. f.toyils Cas-
ualty Co. (1031) 18! N.K. 571. 285 Mnss.
532, the court said: "No motor vehicle
can be registered until it is insured or
oilier provision made for the protection
of those injured through its negligent
use or operation on public ways as pro-
vided in O.K.tTer.Kd.) c. 90. jci 1A. 31A,
3 1S, 311)."

On tlie basis of this section registry
oi motor vehicles shall continue to ex-
empt cities and towns from requirement;
of furnishing compulsory insurance cer-
tificates as condition to registering mu-
nicipally owned vehicles. Op.Atty.Oen.
May 1S. 1901, p. 239.

S. Interstate commerce
The registrar of motor vehicles could
require certificates ns provided in this
section, precedent to registration of ve-
hicles for which the Interstate commerce
commission has issued penults of inter-
state transportation of passengers and
which nrc itycd solely in such interstate
transportation, only if the type of cover-
age required hy Massachusetts does not
conflict with the coverage required hy
the interstate commerce commission.
Op.Atty.tSen. May 17,1919, p. 77.

C. Insurance policies, generally

Where standard automobile liability
policy covering licensed vehicles used in
plaintiff™*- business of conducting
sightsei .ng tours was in effect at time
one ot plaintiff's automobiles was in-
volved in accident during sightseeing
tour, fact that particular automobile
had not been individually listed and in-

11 MGLA—5
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Note C
sported by dcpiirluii‘iit of public uHlilifs
as required by department rules did not
relieve Insurer front liability on policy
on ground that automobile was not "li-
censed"” within meaning of policy, where
department had excepted plaintiff from
compliance. Kray Kino v. (ircat Am. In-
dian. t'o. (DAM950) S7 F.Stipp. 793.

Where automobile used ity plaintiff in
its business of conducting sightseeing
tours bad boon registered with registry
of motor vehicles and Imd been licensed
its sightseeing vehicle by police commis-
sioner of city ot Boston, and department
of public utilities had issued to plaintiff
a certificate of public convenience anil
necessity, proof that plaintiff had vio-
lated rules of department in failing to
have automobile individually listed nnd
ins|K'cted did not automatically render
license void mid remove automoliilc
from coverage of standard automobile
litihilily policy covering "li ensed" vehi-
cles. Iti.

The definition in garage linhility poli-
Cy of motor vehicles covered by it must
be construed with reference to statutes
with which coverage was intended to
comply and with which commissioner of
insurance must have believed it com-
plied when, presumable, lie approved its
form or allowed its use under statute.
Kenner v. ('entury Indent. Co. (1910) 07
N.K.2d 709, 320 Mass. 0, 105 A.K.R. 1103.

lit suit on compulsory nutomobile lia-
bility policy which wns not introduced
in evidence, tlie only presumptions per-
missible were tliat owner had registered
automoliile in compliance with the law,
Hint a liability policy hud been issued
and tliat tlie policy conformed to statu-
tory mandate, Joyce v. London & Lan-
cashire Indemnity Co. of America (1912)
41 N.K."Jd 77ii, 312 Mass. 351.

Person whose name was substituted
on certificate of compulsory automobile
liability insurance after registration of
automobile by alteration of owner's
name, which appeared thereon at time
of execution, wns not directly insured
by policy so as to impose liability on in-
surer for judgment against such person
for injuries received in operation of
automobile covered by policy, regardless
of whether application for registration
in name of such person, which was at-
tached to ceitlficute, or certificates, was
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Note C
fi'M net at’'l .cavil f|lr-t. l.i'oiianlo v,

I*. Vet'if iIVX,.< 1r'— N.K. 201, 292 Mass.

‘Ui, 2 rtaii i ia-‘iri'r - lialiililv na-
il. - i,.i - : ai‘iur veliiclc lialiilily
- ril e lhe slatiilr- ami |m]|t-
LR I B 111 licU'ther ill  till*
e o* . Qi-iirti I'nitrtV ilnmiaaiit

M siiii|"rinl%ilig t * ileal witli tlie
o i f 1. mer iilcti tialiilily iii-.nr-

face of the application for registration
instead nf being an Individual stub nt-
tached thereto. ()|i.\Ity.(!i'ii. March Ijt
Itidt, ii. 111.

7. Burden ot proof

Taxpayer had harden of proving Unit
ngereirate Inirdi'ii of eseises iiinl'T Ibis
nnd ehiiptors 00A and litA, relating to
registration fee nr excise and motor vo-

i . \ - = Ki'uriti'y (1931) 1M X.
I *7 Mu-* 1[s",

e rtifcat” > I'fiTtil'nse in.(ley C*<iltiiml-

ided- excise nml gasoline excise was In
its general application nnroiisnnablc or
(bat the taxes v/o: «in any respect dis-

Sy MTtoroveLd T Llaliilily li-iuaiiie  criminatory.  O'ltrleii v. State Tax Com*
Fev =l by Ibis Motion as mnili-  ission (liC.ft) I1AS N.K. tld. 3311 Mass.
i .f r i**i.li-.ii ran nwicar on the r.ti,

8 2. Application for registration of motor vehicles anti trailers;
duties of registrar; transfer of ownership; plates

Application for tho registration of motor vehicles and trailers
may ke* made by the owner ihereof. The application shall contain, in
addition to such other particulars as may be required by the regis-
trar. a statement of tlie name, place of residence and address of the
applicant, witli a brief description of the motor vehicle or trailer, in-
cluding the name of the maker, such number or numbers as may ho
required by tlie registrar to properly identify the vehicle, the charac-
ter of the motor power, and the type of transmission. The registra-

tion fee as required in section thirty-three shall accompany such ap-
plication.

The registrar or his duly authorized agents shall register in a
book or upon suitable index cards to be kept for the purpose the mo-
tor vehicle or trailer described in the application, giving to the vehi-
cle a distinguishing mark or number to be known as tlie register
number for that vehicle, and shall thereupon issue to the applicant a
certificate of registration. The certificate shall contain the name,
place of residence and address of the applicant and the register num-
ber or mark, and shall be in such form and contain such further in-
formation as tiie registrar may determine.

Upon the transfer of ownership of any motor vehicle or trailer
its registration shall expire, and the person in whose name such mo-
tor vehicle or trailer is registered shall forthwith return the certifi-
cate of registration to the registrar with a written notice containing
the date of the transfer of ownership and tlie name, place of resi-
dence and address of tlie new owner; provided, that, on tlie death, in-
solvency or bankruptcy of any owner of a motor vehicle or trailer, its
registration shall be deemed to continue in force as a valid registra-
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tion until the expiration date appearing on the certificate of registra-
tion or u.itil the ownership of such motor vehicle or trailer is trans-
ferred by the legal representative of tiie estate of such owner, which-
ever occurs first, subject otherwise to all provisions of law applicable
generally to registrations of motor vehicles or trailers; and provided,
further, that if the owner of a motor vehicle or trailer for which a
certificate of registration has been issued dies prior to the effective
date appearing on tlie certificate of registration, such motor vehicle
or trailer shall be deemed to be validly registered and said registra-
tion shall continue in force until the expiration date appearing on the
certificate of registration, or until the ownership of such vehicle or
trailer is transferred by the legal representative of the estate of such
owner, whichever occurs first, subject, however, to all provisions of
law applicable generally to registrations of motor vehicles or trailers.

A person who transfers the ownership of a registered motor ve-
hicle or trailer owned by him to another or loses possession thereof
nr desires to transfer the registration from one motor vehicle or trail-
er owned by him to another motor vehicle or trailer owned by him,
upon the filing of a new application and upon payment of tlie proper
substitution fee provided in section thirty-three, may have registered
in his name for the period of time remaining bctore the expiration
date appearing on the certificate of registration another motor vehi-
cle or trailer; provided that if the fee provided for registration of the
vehicle sought to be registered is more than the fee for registration
of the vehicle transferred as aforesaid, the applicant shall pay, in ad-
dition to tiie substitution fee, the difference between said fees for reg-
istration. A person who has attained twenty-one years of age and
who transfers the owncrshio of a registered motor vehicle or trailer
owned liy him to another or who loses possession thereof and who in-
tends to transfer tlie registration of such motor vehicle or trailer to a
newly acquired veliiclc of the same type and having tlie same number
of wlieefs may, subject to other provisions of this chapter, operate
such newly acquired motor vehicle or trailer for a period beginning
from the date of transfer until five o’clock post meridian of the sec-
ond registry business day following the date of transfer within the
period for which flic transferred vehicle was registered; provided,
that the number plates issued upon registration of tlie transferred
motor vehicle or trailer are attached to tlie newly acquired vehicle.
During such period any operator of the newly acquired vehicle shall
carry tin original copy of tlie bill of sale reciting the registration
number to be transferred from the former vehicle to the newly ac-
quired vehicle or a certificate of transfer issued by the dealer on a
form approved by the registrar in place of the certificate of registra-
tion,
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1984 Amendment*. St.1984, c. 77, § 2, ap-
proved June 15, 1984, in the definition of "Motor
vehicles", in the first sentence, inserted "provid-
ed, however, that the exception for trackless
trolleys provided herein shall not apply to sec-
Lk,"is seventeen, twenty-one, twenty-four I, twen-
ty-Jive and twenty-six”.

Section 3 of SL1984, c. 77, in the definition of
"Operator"”, added “or trackless trolley".

Section 4 of St.1984, c. 77, inserted the defini-
tion of "Trackless trolley”.

St.1984, c. 115, § 1, approved June 28, 1984, in
the definition of "Motorcycle", substituted "Mo-
torcycle" for “Motor cycle". »

St.1984, c. 167, § 2, an emergency act, ap-
proved July 9, 1984, inserted the definition of
"Automobile transporter”,

Section 3 of St.1984, c. 167, inserted the defini-
tions of "Tandem unit" and "Terminal”. ;

Section 4 of St.1984, c. 167, inserted the defini-
tion of "Routes of reasonable access".
Section 12 of St.1984, c. 167, provided:

"Nothing in this act shall prohibit the use of
trailers or semi-trailers'of such dimensions au-
thorized by applicable law in the commonwealth
and in actual and lawful use on December first,
nineteen hundred and eighty-two," ..

Code of Massachusetts Regulations
Motor vehicle regulations, see 649 CMR 2.01 et
seq.
Cross References
Hunting from motor vehicle restricted, see c.

Tampering with' speedometer or odometer by
dealer, as defined by this section, as prima facie
evidence of intent tfl misrepresent, see c. 266,
5 141A

Time and hours of travel of tandem units, see
c. 85,5 2B.
Library References

Comments.

Motor vehicles, see M.P.S. vol. 36, Alperin
and Chase. § 411 et seq.

Motor vehicle' offenses, see M.P.S. vol. 32,
Nolan, 5 551 et Req.

Notes of Decisions
Motorized bicycles 85
20
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1 Validity S

Requirement of § 7 of this chapter of ,>rotes®
tive headgear for a motorcyclist but mt for <
rider of a "motorized bicycle * * * which &
capable of a maximum design speed of no more
than twenty-five miles per hour" was not a clasJ
sification unjustified by any conceivable set oi
facts or findings such as would violate equal
protection. Com. v. Cuest (1981) 425 N.E-2dl
779. 12 Mass.App. 941.

2. In general

Mere.fact that an offense involves a motor!
vehicle does not ipso facto make it an "automo-i
bile law violation." Com. v. Giannino (1977) 358;
N.EL2d 1008, 371 Mass. 700.

Reference in brief to fact that officer who
issued traffic violation complaints was state po-
lice officer assigned to state Turnpike Authority,
and arguments that officer had only power of
constable when not on turnpike duty and that
constable could not stop or arrest anyone unless
he was in uniform or displayed badge of office,
were not properly before Supreme Judicial Court
where bill of exceptions referred to officer as
state police officer and made no reference to
Turnpike Authority. Com. v, Pizzano (1970) 260
N.E.2d 643, 357 Mass. 636.

85. Motorized bicycles

. That § 1 of this chapter specifically excludes
"motorized bicycles" from definition of "motor
vehicles" did not preclude charge of operating a
motorized bicycle upon a public way while under
the influence of intoxicating liquor, as § IB of
this chapter states that the operator of motor-
ized bicycle is subject to the traffic laws and
regulations of the Commonwealth. Com. v.
Griswold (1984) 459 N.E.2d 142, 17 MassVpp.
1161%4 review denied 462 N.E.2d 1374, 391 Mass.

9. Motor vehicle

Term "motor vehicle" as used in this section,
and as incorporated by reference in c. 93B, § 1,
providing for regulation of business practices
between motor vehicle manufacturers, dislribjfc,
tors and dealers, includes only tlie vehicles which
are designed for regular use in the transporta-
tion of persons and property on the travelled
part of public highways, and exclude many kinds
of special vehicles, such as tracked vehicles used
in construction work. Hein-Wemer Corp. V.
Jackson Industries, Inc. (1974) 306 N.E.2d 440,
364 Mass. 523.

Within chapter 93B purporting to regulate
business practices between motor vehicle manu-
facturers, distributors and dealers, term "motor

PUBLIC WAYS AND WORKS 90 § 1A

13. Owner
Testimony of plaintiff that he saw defendant's

insignia on iruc.. from which a spare tire had
fallen, striking plaintiffs following vehicle, was
insufficient, without proof that defendant was
owner of truck, to establish defendant’s respon-
sibility to plaintiff. Jacobs v. Hertz Corp. (1970)
265 N.E.2d 588, 358 Mass. 641.

vehicle" is not limited to an "automobile" as the
latter term is commonly understood; rather,
term "motor vehicle” has the same definition as
set out in this section, regardless of whether the
use of the wvehicle in question is such as to
require to be registered, and not subject to the
exceptions set outin c. 90, 8 9 prohibiting opera-
tion of unregistered motor vehicles. Id. .
15. Trailer

Town police chief who saw vehicle which was In the absence of a permit from the Dcpart-
designed for propulsion by power other than - ment of Public WorkB, Bection 19 of chapter 90,
muscular power and which bore in-state registra-  prohibits the use of a certain. T-shaped device
tion plates being driven under its own power similar in appearance to a.small boat trailer
along a public way by operator whom he knew to  which permits the towing of another motor vehi-
havd no license to operate motor vehicles and cle by fitting its two wheels under the front or
who had no knowledge of any facts, about such © rear wheels of the towed vehicle leaving the
vehicle, which would take it out of general part Vvehicle’s other two wheels in contact with the
of complicated statutory definition of motor vehi- ground in combination with the motor vehicle, to
cles and place it within exceptions in the defini- tow another vehicle on any way of the Common-
tion acted with probable cause in prosecuting wealth." Op.Atty.Gen., Nov. 1, 1968, p. 64.
such operator for operating a motor vehicle after 1T @ "mobile home" meets the definition of a
suspension and before restoration of his license, trailer" in this section it qualities for the trade-

Lincoln v. Shea (1972) 277 N.E.2d 699, 361 Mas;. in deduction under the sales tax Oji.Atty.Gen.,
I o Sept. 8, 1967, p. 89. 1)

8 1A Registration of motor vehicles; liability insurance, certificate accompanying
application, .failure lo maintain; revocation of certificate of registration;

exemptions; school buses .

No motor vehicle or trailer, except one owned by a person, firm or corporation, for the
operation of which security is required to be furnished under section six of chapter one
hundred afld fifty-nine A, or one owned by a person, firm or.corporation subject to the
supervision and control of the department of public utilities, except supervision and
control under chapter one hundred and .fifty-nine B, as to which said department has
issued a certificate as hereinafter described, or one owned by-a street railway company
under ppblic control, or by the commonwealth or any political subdivision thereof, shall be
registered under sections two to five, inclusive, unless the application therefor is accompa-
nied/ by a certificate as defined in section thirty-four A. The registrar may revoke
withouv. a hearing any certificate of registration if he is satisfied that the certificate, as
defined in said section thirty-four A, accompanying the registration‘application has not
been maintained for a period at least coterminous wiLh that of any registration he may
have issued in connection with a registration application. Said department shall issue a
certificate hereinabove mentioned upon the filing of a bond, satisfactory to the depart-
ment in form and amount, covering all motor vehicles and trailers pi the obligor for which
application for registration may be made, containing the condition of a motor-vehicle
Jiability bond, as defined in section thirty-four; A, except as to*mount, whicTTbond shall,
upon a showing to said department’s satisfaction of the obligor’s financial ability, be
without surety. Such a certificate shall also-he.issued by said department upon presenta-
tion to it of satisfactory- evidence o f adequate personal injury liability insurance providing
indemnity or protection equal to motor vehicle liability policies, as-defined in said section
thir"TSOFAr'SuSh'eertificate, when issued by said department, shall be filed with the

registrar. Ambulances owned and operated by any hospital or other institution or

association supported wholly or in part by public or private donations for charitable

purposes, and motor vehicles and trailers used by the fire or police department of any city
21
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or town or_park board solely for the official business of such department, or board shall
not be subject to the requirements of this section.

PUBLIC WAYS ANI) WORKS

No motor vehicle used as a school bus, except a vehicle so used under contract witli a .

city or town and insured as provided in section four of chapter forty of the General laws,
or a vehicle for tlie operation of which security is required to be fumjshed under section
six of chapter one hundred and fifty-nine A, shall be registered under sections two to five,
inclusive, unless the policy or bond as defined in section thirty-four A, or the binder as
described in the definition of "certificate” in said section provides indemnity, protection or
security in the case of any one accident resulting in’injury to or death of more than one
person up to the amount of fifty thousand dollars.

The registrar mav refuse to accept an application for registration when.the application
isjQt accompanied by proofo f p_ayjnen!7~iir-the- form-prescribed' bylKe United States
department oMheJlxpasury, that the'federal he_a\{ly vehide use tax Imposed-by.section
4jaTof the Internal Revenue Code 1has been pai3T~

Amended by St.1971, c. 211; St.1972, c. 69; SL1984, c. 438.
126 U-S.OA. i 4481

1971 Amendment St.1971, c. 211, approved Notes of Decisions
April 22, 1971, in the first paragraph, inserted Exemptions 6.5
the second sentence relating to revocation of [
certificate of registration. .

1972 Amendment Stl972, c. 69, approved z-
March 9, 1972, inserted "except supervision and
coptrgl under chapter one hundred and fifty-nine
E. Sm Itoe Grst sentence. .o

1984 Amendment St.1984, c. 438, approved
Dec. 31. 1981, added the third paragraph.

Code of Massachusetts Regulations'

“ferafichs running'Urregistrar of motor vehi-
cles, see 220 CMR 153.00.

Keneral
Registration of a motor vehicle in the name of
BJ* ™ » “ P"ma [ac»e evidence of hisownership

S e MY i e P
. ]

. T?2eTPUon8 .
«- Right of bus passenger, "who had no recourse

to personal injury protection benefits, to recover
T8 RiResOREMoliPan 0 SHALCU R
boarding bus was not barred by no-fault insur-

ance statute (c. 231, § SDZ where bus com%an_
wa8 expressly exTmpted from the statute. Chi

i d o L
Law Review Commentaries .
Mxssachutetts no-fault automobile insurance, man-v. Massachusetts Bay Transp. Authority
Alan . Widiss (1976) 56 Boston U.L.Re\ﬁ._ 323.  (1974) 316 N.E.2d 725, 366 Mass. 253.
» L L
Motorized bicycles; age of operators: speed limit; driver’ license or learner’s
permit required; application of traffic laws.and regulations

A motorized bicycle shall not be operated upon any way, as defined in section one
within the commonwealth by any person under sixteen years of age, nor at a speed in
excess of twenty-five miles p6r hour. A motorized bicycle shall not be operated on any
way by any person not possessing a valid driver’s license or learner's permit. Every
person operating a mdtorized bicycle upon a way shall have the right to use all public
ways in the commonwealth except limited access cr express state highways where signs
specifically prohibiting bicycles have been posted, and shall be subject to the traffic laws
and regulations of the commonwealth and the regulations contained in this section, except
that (1) the motorized bicycle operator may keep to the right when passing a motor
vehicle which is moving in the travel lane of the way, and (2) the motorized bicycle
operator shall signal by either hand his intention to stop or turn. Motorized bicycles may

-be operated on hicycle lanes adjacent to the various ways,, but shall be excluded from
off-street recreational bicyclepaths.- .

Added by SU976, c. 261, § 4.

8 IB.

= * .
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1976 Enactment St.1976, c. 261, § 4, an
emergency act, was approved July 27, 1976.

Law Review Commentaries
Regulation of mopeds: A legislative proposal.
(1977) 13 New England L.Rev. 303,

Library References

Automobiles «»11.
CJ.S Motor Vehicles § 20 et seq.

Notes of Decisions
I. In general
That 8 1 of this chapter specifically excludes
"motorized bicycles" from definition of “motor
vehicles" did not preclude charge of operating a
motorized bicycle upon a public way while under
the influence, of intoxicating liquor, as S IB of

% 81D

this chapter states that the operator of motor-
ized bicycle is subject to the traffic lawg and
regulations of the Commonwealth, Com. v.
Griswold «1984) 46? N.E'2d 142, 17 Mass.App.
461, review denied 462 N.E.2d 1374, 391 Maas.
1104.

Bylaw which was adopted by voters at a spe-
cial town meeting and which operated to prohibit
any person from renting, hiring or offering to
rent or hire any motorcycle, motorbike, moped,
motorized bicycle, motor scooter, or Bm.Jar
transport in town was Invalid as being iriconsist-
pnt w'dt ‘his section giving every-person operat-
n8 a motorized bicycle the right to"use any
public ways in the Commonwealth. Rogers v.
Town of Provincetown (1981) 424 N.E.2d 239,
384 Mass. 179. ,

9 1C. Motorized bicycles; compliance IWith federal standards

Motorized bicycles shall comply with all applicable federal motor vehicle safety stan-

dards.
Added by St.1976, c. 261, § 4. -

1976 Enactment SL1976, c. 261, § 4* an
emergency act, was approved July 27, 1976.

8§ ID. Motorized bicycles; sales; number

sticker or plate

Any person who is engaged in the business of buying or selling bicycles or mdtorized
bicycles shall, upon the sale of such motorized bicycle; affix a sticker or plate which shall
bear a distinctive number, as prescribed by the registrar,Unsaid bicycle upon a fee to be

determined annually-by the commissioner of

administration under tlie provision ofa ction

three B of chapter seven. Said fee shall be forwarded to the registry of motor, vehicles by
such person.- .Said sticker shall be renewed biannually in the.manner prescribed by the

registrar/ 7.-.-C s- toe .t~

or--j-.x el ae«x ¢

Added”y St.1976, c. 261, § ‘4. Amended by SL1980, ¢.'572, § 32. v oo "

f ’

Expiration of SL1980, c. 572 . '

511980, c. 572, 9ma7, as amended by 1982, c. 602, § 2 and L1983, c. 714

pd

§2L[Rrovided: " —5.- “l , , ,
“This act shall expire op June thirtieth, nineteen hundred and eighty-five. -

1976 ' Enactment Stl976, C 261, § 4, an
emergency act; was approved July 27,: 1976.

1980 Amendment SL1980, c. 572, 5 82, ap-
proved July 16, 1980, substituted “to be deter-
mined annually by the commissioner,of adminis-
tration under the provision of section three B of
chapter seven” for “of three dollars" in the first
sentence. "t e 'm w o e

Sections 416 t0'417B of SL1980, c. 572, provid-
ed: "o m A -

"Section 416. Notwithstanding‘‘any general
or special hw- to- the contrary, for thei period
beginping July first, nineteen hundred and
eighty, and ending Decojnber thirty-first, nine-
teen hundred and eighty-two, the secretary-of
administration shall detor*nine the amount to be
charged forany service,'registration, regulation,
license, ’ee, permit or public function which is
not provided for by any other section of this act
provided, however,;that said secretary-'shall not
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