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D a t e  r e f e r r e d :  3/ 14/ 86

F U R T H E R  R E F E R R A L S :

DATE:

T h e J U D I C I A R Y  C o m m i t t e e  h a s  c o n s i d e r e d  SrtHB

"An A c t  r e l a t i n g  t o  a d e c e d e n t ' s  e s t a t e ?  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  
d a t e . "

a n d  r e c o m m e n d s :

] d o  p a s s  

3 d o  n o t  p a s s

] d o  p a s s  w i t h  a t t a c h e d  a m e n d m e n t ( s )

] n o  r e c o m m e n d a t i o n  * v

] r e p l a c e  w i t h  o s s s - H n s  M T ?  C - r u p ;

an d  r e c o m m e n d s

] s a m e  t i t l e  

] n e w  t i t l e

[ ] f u r t h e r  r e f e r r a l  t o  t h e C o m m i t t e e

a n d  attaches:

S I G N I N G  DO P A p S  

— J-jt-------JL /-* CJ-sZ2.

~ 7 l£

] l e t t e r  o f  i n t e n t  
] f i r s t  f i s c a l  n o t e  
] n e w  f i s c a l  n o t e  
] z e r o  f i s c a l  n o t e

S I G N J N G  O T H E R  RECOI<IMENDATIONS:

LL.S.Z L

L L  L & s
C h a i r m a n



Original s p o n s o r : ?.ulee/Governor

T M  THE H O U S E  BY THE J U D I C I A R Y  C O M M I T T E E

CS FOE S P O N S O R  SUBSTI T U T E  FOR H O U S E  B I L L  UO. 499 (Judiciary)

IN T H E  L E G I S L A T U R E  OF T H E  STATE OF A L A S K A

F OURTEENTH L E G I S L A T U R E  - S ECOND SESSION

A  BILL

For an Act entitled: "An Act giving p r i o r i t y  to payment  of past due child

support fro m a deced e n t ' s  estate."

BE IT E N A C T E D  B Y  THE L E G I S L A T U R E  O F  T H E  S T A T E  C F  ALASKA:

* Section 1. AS 13.16.470(a) it a m e n d e d  to read:

(a) I f  the a pplicable assets of th« estate are insufficient to 

p a v  all claims in full, the p e r s o n a l  r e p r e s e n t a t i v e  shall m a k e  p a y m e n t  

in the followi ng order:

(1) costs and expenses of administration?

(2) reason able funeral expenses*

(3) debts and taxes w i t h  p r e f e r e n c e  u n d e r  federal law and 

past due chiId s u p p or t p a y m ents, e x c e p t  payments re quired u n d e r

AS 4 7 .:?3.1?0 - 4 7 . 2 3 . 1 3 C i

(4) re ason a b l e  and  n e c e s s a r y  m e d i c a l  and h ospital expenses 

of the last illness of the decoder.t» inc luding compensat ion of persons 

attend ng the decedent;

(5) debts and taxes w i t h  p refe r e n c e  u nder other laws of 

thi ?cnte;

(6) all other claims.

- 1 - C S S S H 3  4 9 9 (Jud)



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

R ev is ion  D a t e :
R E Q U E S T  F IS C A L  D E T A iT , __________ __
B ill/R eso lu tion  N o . .  Agency A ffec ted :_____________________
T itle  : On D e c e d e n t s '  E s t a t e s ____________  BRU _: ________________________________

S p o n s o r : _Al.aska W o m e n ' s  C o m m i s s i o n  C om ponen ts :
R eq u e s to r :___________________________________________ ______________________
Date o f  R e q u e s t : _____________________________________  ______________

E X P E N D IT U R E S /R E V E N U E S  : (T h o u s a n d s  o f  D o lla r s )
OPERATING FY 86 FY 87 FY  88 FY  89 FY 90 FY  91

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TO TAL OPERATING _ n _ _____ -L i™ - 0 - - n -

REV ENUE

C A PITAL

F U N D IN G  : (T h o u s a n d s  o f  D o lla r s )
GENERALFUND 
FEDERALFUNDS 
OTHER 
TOTAL , . - Q - - 0 - - 0 - - 0 - - n -

P O S IT IO N S  :

FULL-TIME
PART-TIME
TEMPORARY

A N A L Y S IS  : A ttach a separate page if necessary

Prepared b y :  M -ii-h.-iel T.. P r i i - n . n i r p i - r i r  Phone : * 6 5 - 3  1.70__________
D iv ision  : F a m i l y  6 Y o u t h  S e r v i c e s ______________________Date : 1 2 /3 1 A S 5 _________

A pproved  by C om m is s io n e r : J o h n  R. P u s h  D a te : ________
A g e n c y : H e a l t h  c. S o c i a l  S e r v i c e s  ( /  ^  '
D istribu tion  (by A gency p reparing fiscal n o te ) :

L eg isla tive F inance 
L eg is la tive Sponso r 
Requestor
O ffice o f M anagem ent and Budget
Impacted Agency(ies) p a g e ______  o f ______  10/25/o5



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

REQUEST
Bill/Resolution N o . : .j 7 7 7  'OC>S ~ % 4>

S s  / •  r & L * . '+ 'S _______A t _ & _s___

Spo n so r: _______
Requestor:______
Date of Request

Revision Date
FISCAL DETAIL
Agency Affected: 
B R U :__________

Components :

EXPENDITURES/REVENUES (Thousands of Dollars)
OPERATING FY 86 FY 87 FY 88 FY 89 FY 90 FY 91

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING — *'•

CAPITAL

REVENUE

FUNDING (Thousands of Dollars)
GENERALFUND 
FEDERAL FUNDS 
OTHER 
TOTAL

}

-•

POSITIONS :

Prepared b y : 
D ivision : _

ANALYSIS ; Attach a separate page if necessary

FULLTIME
PART-TIME
TEMPORARY

-JU D E C  23  198b
A LA SKA W OM EN’S 

COM M ISSION
Phone :, 
D a te : _

Approved by Com m issioner: 
A gency : ___________________
Distribution (by Agency preparing fiscal n o te ) : 

Legislative Finance 
Legislative Sponsor 
Requestor
Office o f Management and Budget 
Impacted Agency(ies)

D a te :

page of 10/25/85



STATE OF ALASKA 1986 LEGISLATIVE SESSION 
FISCAL NOTE 

Revision Date:

REQUEST
bi11/Resolution No: SS HB 499
Title: An Act relating to a decedent's 
estate...

FISCAL DETAIL
Agency Affecteo: Revenue
BRU: Child Support Enforcement Division

Sponsor: Governor
Requestor: House Judiciary
Date of Request: 3/22/86

Components:

EXPENDITURES/REVENUES: (Thousands of Dollars)
T  I F T 8 6  ' T i l ?  (" FY 88 I FY 89 | FY 9 F 1  FY 91
I OPERATING T  I I I I I
I PERSONAL SERV,rr;S 

TPAVFI 
I CONTRACTUAL 
I SUPPLIES 
I EQUIPMENT 
I LANDS & STRUCTURES 
I GRANTS, CLAIMS 
I MISCELLANEOUS

T
I

7

TOTAL OPERATING 0 |  0 1 0 1 0 |

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)
GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL 0 I 0 |

POSITIONS:
j FULL-TIME 
| PART-TIME 
I TEMPORARY I 1

ANALYSIS: Attach a separate page if necessary

Prepared By: Hoi 1i Ploog m i  ,
Division: Child Support Enforcement Diyision//

Phone: 276-3441

Approved by Commissioner: _  
Agency: Department of Rever

E n f o r c e m e n t  D i v i s i o n / /

:  i W  I L ‘ I I U J J L
eve'pae / \ >

Date: March 24, 1986

Date: March 24, 1986

Distribution (by Agency preparing £pfscal note): 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget
Impacted Agency(ies) page of 10/25/85
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S t a t e  o f  A l a s k a
a  r  f  i c e  o r  t h e  g q v e p w o p  

• I l’X E A O

J a n u a r y  22, 1986

T h e  H o n o r a b l e  Ben G r u s s e n d o r f  
S p e a k e r  o f  the H ouse 
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. Box V  
J u n e a u ,  AK  99811

D e a r  R e p r e s e n t a t i v e  G r u s s e n d o r f :

U n d e r  the a u t h o r i t y  o f  art. Ill, sec. 13, o f  the A l a s k a
C o n s t i t u t i o n ,  I am t r a n s m i t t i n g  a b i l l  r e l a t i n g  to the
t r e a t m e n t  of d e c e d e n t s '  estates.

S e c t i o n  1 of the b i l l  r a i s e s  the a m o u n t  of  the a u g m e n t e d  
e s t a t e  w h i c h  a s u r v i v i n g  s p o u s e  m a y  e l e c t  to ta k e  i n s t e a d  of 
the a m o u n t  p r o v i d e d  by the d e c e a s e d  s p o u s e  in his o r  her
will. The a u g m e n t e d  e s t a t e  i n c l u d e s  the p r o b a t e  estate, 
m i n u s  all f a m i l y  and h o m e s t e a d  a l l o w a n c e s  a n d  c r e d i t o r s '  
c l a i m s ,  p l u s  the v a l u e  of  c e r t a i n  p r o p e r t y  t r a n s f e r r e d  by 
the d e c e a s e d  d u r i n g  m a r r i a g e  and the v a l u e  o f  p r o p e r t y  o w n e d  
by the s u r v i v i n g  spouse. U n d e r  p r e s e n t  lav/, the s u r v i v i n g  
s p o u s e  m a y  e l e c t  to take o n e - t h i r d  o f  the a u g m e n t e d  estate; 
t h i s  b i l l  r a i s e s  this e l e c t i v e  s h are to o n e - h a l f .

S e c t i o n  2 of the b i l l  adds a n e w  p a r a g r a p h  to AS 1 3 . 16.- 
470(a), to p r o v i d e  that p a s t  due c h i l d  s u p p o r t  p a y m e n t s  w i l l  
be g i v e n  the h i g h e s t  p r i o r i t y  a m o n g  c r e d i t o r s  o f  a d e c e­
de n t ' s  estate. In this way, a f t e r  the v a r i o u s  h o m e s t e a d  and 
f a m i l y  a l l o w a n c e s  are taken from the e s t a t e  u n d e r
AS 1 3 . 1 1 . 1 2 5  —  13. 1 1 . 1 3 5 ,  p a s t - d u e  c h i l d  s u p p o r t  p a y m e n t s  
w i l l  be pa i d  next.



T h i s  b i l l  w a s  r e c o m m e n d e d  by  the A l a s k a  W o m e n ' s  C o m m i s s i o n  
as a r e s u l t  o f  the c o m m i s s i o n ' s  r e v i e w  o f  A l a s k a  s t a t u t e s  
for sex d i s c r i m i n a t i o n .  The b i l l  is d e s i g n e d  to c o r r e c t  
i n e q u i t i e s  in the p r o b a t e  laws o f  this state, a n d  1 ur g e  
y o u r  s u p p o r t  o f  it.

Bi l l  S h e f f i e l d  
G o v e r n o r
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HOUSE 

COMMITTEE REPORT
(7)

D a t e  r e f e r r e d :  3 / 1 2 / 8 6
( J u d i c i a r y  a d d e d  3.12) F U R T H E R  R E F E R R A L S :

D A T E :___________________

T h e  .TllDTCTARY___________________ C o m m i t t e e  h a s  c o n s i d e r e d  H B  502________

"A n  A c t  r e l a t i n g  to the d i s c l o s u r e  of s t a t e  tax a s s e s s m e n t s  of the 

D e p a r t m e n t  of  R e v e n u e . "

a n d  r e c o m m e n d s :

] d o  p a s s  

] d o  n o t  p a s s

] d o  p a s s  w i t h  a t t a c h e d  a m e n d m e n t ( s )  

] n o  r e c o m m e n d a t i o n  *

] r e p l a c e  w i t h

a n d  r e c o m m e n d s

[ ] s a m e  t i t ] e

[ ] n e w  t i t l e

[ ] f u r t h e r  r e f e r r a l  t o  the C o m m i t t e e

an d  a t t a c h e s :  [ ] l e t t e r  of i n t e n t
( ] f i r s t  fi s c a l  n o t e
[ ] n e w  f i s c a l  n o t e
[ ] z e r o  f i s c a l  n o t e

S I G N I N G  DO PASS: S I G N I N G  O T H E R  R E C O M M E N D A T I O N S :

^  .1' f /y<? j ? e c ? )

Ms? ’ f ' l  c l
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M  S M  0 R A N D U M M a r c h  11, 1986

SUBJECT: W a i v e r  of c o n s t i t u t i o n a l  rights by a legislator
[CSHB 502 (Finance)]

TO: Rep r e s e n t a t i v e  Terry M a r t i n

FROM: R i c h a r d  A. Bradley/J,
Legisl a t i v e  C o u n s e l ^

You have asiced that I comment on the que s t i o n  of the waiver 
by a leg i s l a t o r  of rights g r a nted to the l e g islator by the 
Alaska Constitution. The issue is c o m plex and deserves a 
m o r e  c o m p r e h e n s i v e  response than the one p ossible in the 
time remaining.

The r ight that the legislator possesses is g r a n t e d  by art.
II, sec. 6 of the Alaska Constitution. The p r o v ision p r o­
vides , in p a r t :

SECTION 6 IMMUNITIES. Legis l a t o r s  may not be held to 
a nswer before any other tribunal for e$ny statement made 
in the e x ercise of their legislative duties while the 
legisl a t u r e  is in session. * * *

I agree that the rights granted to a legislator, at least 
w i t h  regard to the speech and debate" clause, is not only 
for the b e n efit of the legislator but for the public b e n e­
fit. I do not think that any court case n e e d  be cited for 
that proposition; it is self-evident: a l e g islator who is 
free to address a que s t i o n  c o n s i d e r e d  by the l e g islator to 
be important is thought to be more likely to be p r o tective 
of the less p o p u l a r  concerns.

I b e l i e v e  that the Al a s k a  Supreme Court was pro t e c t i v e  oi 
the rights of legislators as legislators in State v. D a n k w o r t h , 
672 P . 2d 148 (Alaska 1983). The d i f f i c u l t y  ror pre d i c t i n g  
the result in this cnse is chat o p p o s e d  to" the cons t i t u t i o n a l  
p re r o g a t i v e s  of legislators is the"equally protected, equally 
c o n s t i t u t i o n a l  rights of citizens p r o t e c t e d  cy the right to
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M a r c h  19, 1988

Representative S a m  Cotton 
AlABka Btate Legislature 
P ouch V  (MS 3100)
Juneau, A K  99811

Dear Representative Gotten:

we u n d e r s t a n d  that at last night's H o u s e  Judiciary hearing on H . B ,  502, y o u  
c o m m e n t e d  that L'rrxon only recently oppo s o d  tlda bill t h r o u g h  our submission of 

written testimony to the H o u s e  Judiciary ComrnittoQ. For y o u r  .information, 
E x x o n  hae o p p o s e d  this bill In each of the forms it has taken. At an earlier 
ITouaa Finance Committee hearing, w e  h a d  p r e p a r e d  testimony to submit only to 
find that the Committee h a d  c h a n g e d  the bill's language just prior to the hear­
ing a n d  y o u  indicated that our testimony on the earlier versior. would not be 
appropriate,

A s  w e  expreosed in testimony submitted to the H o u s e  Judiciary Committee, w e  
beliave that H. B .  502 would significantly i m p e d e  the resolution of tax 'disputes 
which 1a not in the Interest of the state or the taxpayer.

W e  would be h a p p y  to discuaa our opposition to this bill with y o u  in mora detail 
if y o u  so donire.

sincerely.

L M H : T H G : c a a / 3 2 3

•-
c; Representative A1 A d a m s  - Chairman, H o u s e  Finance Committee 

.Senator Jan Faiks - Co-Chair, Senate Finance Committee 
Senator Jo h n  SackelC - Co-Chair, Senate Finance Committee 
Representative Mike Miller - Chairman, H o u s o  Judiciary Committee 
H o u s e  Judiciary Committee 
R e v e n u e  Commissioner M a r y  Nordala

a  p i n o o u  o r  l j j o h



R e p r e s e n t a t i v e  Martin 
Paae 2
M a r c h  11, 1986

p r i v a c y  g r a n t e d  by art. I, sec. 22 of the Al a s k a  C o n s t i t u­
tion .

The q u e s t i o n  w h e t h e r  the r i ght of privacy p r otects c o r p o­
rations remains open. 3ut w h a t e v e r  rule the court e v e n t u a l l y  
uses to r each that result, I Consider that the courts are 
likely to offer p r o t e c t i o n  to a corporation's p r o p r i e t a r y  
and similar sensi t i v e  i n f o r m a t i o n - -  like the taxation it 
p a y s .

In dra f t i n g  CSHB 5 0 2 ( f i n a n c e ) , I asked the same q u estion 
that you a s ked me of D e b orah Vogt, an A s s i stant At t o r n e y  
G e n eral who was, I believe, one of the p r i n cipal drafters of 
CSHE 502 (Finance). She r e p l i e d  that she had done some 
res e a r c h  on the question, that it a ppeared that members of 
longress have w a i v e d  their analagous privileges m d e r  the 
Fe d eral Constitution, and that she thought that m e m bers of 
the A l a s k a  l egislature could waive their privilege.).

But she also a g r e e d  that the m a t t e r  was delicate, was very 
complex, and that b e c ause of the issues involved, one could 
only seek to p r e d i c t  a d e cision by the Alaska Supreme Court. 
Since chat Court has not a d d r e s s e d  the question, it was e n­
tirely u n c l e a r  what its dec i s i o n  m ight be.

She also shared with me two m e m o r a n d a  that she had p r e p a r e d  
on the subject. Because they address the issues that you 
raise, I have enc l o s e d  a copy of them for your information.

And if you w o u l d  like us to prepare a more thorough analysis 
of the question, I w o u l d  be p l e a s e d  to examine the q u e s t i o n  
f u r t h e r .

If I may be of further assistance, please advise.

R A 3 :csh 
co/034



REPRESENTATIVE

SAM COTTEN
DISTRICT 15
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A l a s k a  S t a t e  L e g i s l a t u r e

H o u s e  o f  R e p r e s e n t a t i v e s  

M E M O

TO: A l l  H o u s e  m e m b e r s
•

FROM: Rep. S a m  Cotten*' “

DATE: M a r c h  10, 1986

RE: K B  502

D e a r  C o l l e a g u e ;

A t t a c h e d  p l e a s e  find a c o p y  of H B  502, an  A c t  r e l a t i n g  t o  
c o n f i d e n t i a l  t a x  i n f o r m a t i o n  of t h e  d e p a r t m e n t  of R e v e n u e .
Th e  p u r p o s e  of t h i s  l e g i s l a t i o n  is to a l l o w  t h e  l e g i s l a t u r e  to 
e x e r c i s e  its o v e r s i g h t  a u t h o r i t y  in r e g a r d  to c o m p l i a n c e  w i t h  
t a x  laws a n d  e x a m i n a t i o n  of a s s e s s m e n t s  v e r s u s  c o l l e c t i o n s .

P l e a s e  r e a d  t h e  f i n d i n g s  a n d  p u r p o s e  s e c t i o n  of t h e  b i l l  for 
m o r e  d e t a i l e d  inf o r m a t i o n .

I w o u l d  b e  h a p p y  to m e e t  w i t h  y o u  at y o u r  c o n v e n i e n c e  s h o u l d  y o u  
h a v e  any q u e s t i o n s  or c o n c e r n s  w i t h  the bill.
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1 IN T H E  H O U S E B Y  T H E  F I N A N C E  C O M M I T T E E  

CS F O R  H O U S E  B I L L  NO. 5 0 2  ( F i n a n c e )

I N  T H E  L E G I S L A T U R E  OF T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N  

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to c o n f i d e n t i a l  t a x  i n f o r m a t i o n  of

the D e p a r t m e n t  of R e v e n u e ;  a n d  p r o v i d i n g  f o r  an 

e f f e c t i v e  d a t e . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. L E G I S L A T I V E  F I N D I N G S  A N D  P U R P O S E .  (a) T h e  l e g i s l a t u r e

11 f i n d s  tha t

12 (1) the m a j o r i t y  of the s t a t e ' s  r e v e n u e  is d e r i v e d  f r o m  taxa-

13 tion;

14 (2) t a x  r e v e n u e  e n a b l e s  the s t a t e  to p r o v i d e  e s s e n t i a l  s e r v i c e s

15 to t h u  c i t i z e n s  of t h e  s t a t e  to e n s u r e  the p u b l i c  h e a l t h  a n d  w e l f a r e ;

16 (3) the e l e c t e d  r e p r e s e n t a t i v e s  of t h e  p e o p l e  of the s t a t e  m u s t

17 be a s s u r e d  tha t  the s t a t e  is r e c e i v i n g  all of t h e  i n c o m e  to w h i c h  it is

18 e n t i t l e d  a n d  that t h e  t a x  l aws a r e  o p e r a t i n g  i n  t h e  m a n n e r  i n t e n d e d  by the

19 l e g i s l a t u r e ;

20 (4) the l e g i s l a t u r e  m u s t  e x e r c i s e  i t s  o v e r s i g h t  a u t h o r i t y  to

21 a s s u r e  tha t  t a x  r e v e n u e  c o l l e c t i o n  by the D e p a r t m e n t  of R e v e n u e  is e f f i -

22 c i e n t , fa ir, p r o m p t  a n d  i n  t h e  b e s t  i n t e r e s t  o f  t h e  st a t e ;

23 (5) t h e r e  is a l e g i t i m a t e  and c o m p e l l i n g  g o v e r n m e n t a l  i n t e r e s t

24 in t h e  l e g i s l a t u r e  h a v i n g  a d e q u a t e  a c c e s s  to t a x  r e l a t e d  i n f o r m a t i o n  to

25 a l l o w  r e s p o n s i b l e  o v e r s i g h t ;

26 (6) w i t h o u t  s u f f i c i e n t  i n f o r m a t i o n ,  the l e g i s l a t u r e  c a n n o t

27 a d e q u a t e l y  d e t e r m i n e  t h a t  t h e  s t a t e ' s  t a x  r e v e n u e  c o l l e c t i o n  f u n c t i o n s  a r e

28 p r o p e r l y  a d m i n i s t e r e d  a n d  t h a t  t a x  r e v e n u e  d u e  t h e  s t a t e  is p r o m p t l y  re-

29 c e i v e d ;
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1 (7) t a x  r e t u r n s  and r e t u r n  i n f o r m a t i o n  c o n t a i n  c o n f i d e n t i a l

2 i n f o r m a t i o n ,  o f t e n  r e g a r d i n g  s e n s i t i v e  b u s i n e s s  i n f o r m a t i o n ;

3 (8) t a x p a y e r s  h a v e  p r o t e c t i o n s  a g a i n s t  p u b l i c  d i s c l o s u r e  of

4 c e r t a i n  t a x  i n f o r m a t i o n ;

5 (9) e x c h a n g e  a g r e e m e n t s  w i t h  the I n t e r n a l  R e v e n u e  S e r v i c e  re-

6 q u i r e  that c e r t a i n  t a x  i n f o r m a t i o n  not b e  p u b l i c l y  d i s c l o s e d ;

7 (10) p r o t e c t i o n  of c o n f i d e n t i a l i t y  f o o t e r s  f u l l  d i s c l o s u r e  by

8 t a x p a y e r s  to t a x i n g  a u t h o r i t i e s  a n d  t h e r e f o r e  p r o m o t e s  e f f e c t i v e  a d m i n i s -

9 t r a t i o n  of t a x  p r o g r a m s ;  and

10 (11) l e g i s l a t o r s  a n d  l e g i s l a t i v e  e m p l o y e e s  w h o  i m p r o p e r l y  dis-

11 clo s e  c o n f i d e n t i a l  tax i n f o r m a t i o n  s h o u l d  be s u b j e c t  to tne sam e  s a n c t i o n s

12 i m p o s e d  a g a i n s t  e x e c u t i v e  b r a n c h  e m p l o y e e s .

13 (b) T h e  p u r p o s e  of this A c t  is to e n s u r e  that

14 (1) t h e  s t a t e  is r e c e i v i n g  a l l  the ta x r e v e n u e  d u e  the state;

15 (2) o v e r s i g h t  of the t a x  r e v e n u e  c o l l e c t i o n  f u n c t i o n  is ef f e c -

16 t i v e l y  p r o v i d e d ;  a n d  •

'-7 (3) t a x  r e v e n u e  due to the s t a t e  is a v a i l a b l e  to p r o v i d e  f o r  the

18 p u b l i c  h e a l t h  a n d  w e l f a r e  of the c i t i z e n s  of the s t a t e ;

19 (4) t a x p a y e r s  h a v e  p r o t e c t i o n s  a g a i n s t  i m p r o p e r  d i s c l o s u r e  of

20 tax i n f o r m a t i o n ;

21 (5) t h e  e x c h a n g e  a g r e e m e n t s  w i t h  the I n t e r n a l  R e v e n u e  Ser— > ee

22 r e g a r d i n g  t a x  i n f o r m a t i o n  are n o t  j e o p a r d i z e d ;  and

23 (6) t a x  p r o g r a m s  are a d m i n i s t e r e d  fairly.

24 * Sec. 2. A S  2 4 . 1 0  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to a r t i c l e  2 to

25 read:

26 Sec. 2 4 . 1 0 . 0 7 0 .  C O N F I D E N T I A L I T Y  OF I N F O R M A T I O N .  A  p r e s e n t  or

27 f o r m e r  e m p l o y e e  o r  a g e n t  of the l e g i s l a t u r e  m a y  n o t  d i s c l o s e  ta x

28 i n f o r m a t i o n  c o n t a i n e d  i n  a r e p o r t  o r  r e t u r n  f i l e d  u n d e r  A S  43 w i t h  the

29 D e p a r t m e n t  of R e v e n u e  a n d  f u r n i s h e d  to th e p e r s o n  u n d e r

CSHB 502(Fin) -2-
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* Sec. 3. AS 24.60.060 is amended by adding a new subsection to r id:

(b, A  person to whom this chapter applies may not disclose tax 

information contained within a report or a return filed under A S  43 

with the Department of Revenue and furnished to the person under 

A S  43.05.230(h).

* Sec. 4. AS 24.60 is amended by adding a new section to read:

Sec. 24.60.172. SPECIAL PROCEEDINGS BEFORE THE COMMITTEE. 

Notwithstanding AS 24.60.170, if a complaint before the committee 

involves an allegation that a person to whom this chapter applies has 

violated AS 4 3 . 0 5 . 2 3 0 (i) and the taxpayer or a third party whose tax 

information is alleged to have been improperly disclosed does not 

agree to the public disclosure of the identity of the taxpayer, the 

third party, or the tax information,

(i) the hearing may not be held in open session;

• (2) a transcript containing confidential tax information 

must be edited to prevent the disclosure of the confidential informa­

tion ;

(3) a decision, if made public, must be edited to prevent 

the disclosure of the tax information and to protect the identity of 

the taxpayer or the third pa^ty; and

(4) a public statement may not contain informati.i identi­

fying the taxpayer, a third party, or the tax information.

* Sec. 5. AS 43.05.230(f) is amended to read:

(f) A wilful violation of the provisions of this section is a 

felony and is punishable by a fine of not more than $5,000, or by 

imprisonment for not more than two years, or by both.

* Sec. 6. AS 43.05.230 is amended by adding new subsections to read:

(h) A  l e g i s l a t i v e  c o m m i t t e e ,  a f t e r  i d e n t i f y i n g  t h e  s c o p e  o f  an

AS 43.05.230(h).
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investigation or inquiry relating to matters of taxation and the 

adoption by either house of a simple resolution giving the committee 

authority to receive confidential tax information, may request the 

commissioner of revenue to provide confidential taxpayer returns or

return information; the request by the committee shall be in writing

and may identify, directly or indirectly, a particular taxpayer. On 

adoption of the resolution, the commissioner of revenue shall provide 

the committee with the requested returns or return information. If 

specific returns or return information concerning a particular taxpay­

er are provided to a legislative committee under this subsection, the 

commissioner of revenue shall notify the particular taxpayer of the 

request and o' the delivery to the committee of the information. The 

committee may designate le-jislative employees or agents t.o inspect

returns and return information. The committee may consider informa­

tion made available under this subsection only in executive session 

unless the taxpayer and a third party whose tax information is being 

considered consent in writing to a disclosure in open session.

(i) Notwithstanding art. II, sec. 6, Constitution of the State 

of Alaska, the disclosure of information made confidential by this

section by a present or former member of the legislature or by a

present or former employee or agent of the legislative committee

constitutes a violation of this section. Each member of the legisla­

ture and each employee or agent of the committee, before receiving or 

reviewing information provided by the commissioner under (h) of this 

section, shall acknowledge, on a form prepared by the commissioner,

that the information is confidential, that a disclosure of the Infor­

mation ir ohibited by law, and that the member, employee, or agent 

is waiving rights granted by art. II, sec. 6, Constitution of the 

State of Alaska.

CSHB 502(Fin) -4-



1 (j ) The legislative committee and the commissioner of revenue

2 shall establish procedures governing the transmittal, receipt, safe-

3 keeping, and use of the confidential information provided by the

4 commissioner under (h) of this section.

5 (k) This section does not permit the disclosure to the legisla-

6 ture of confidential information .‘ovided by the Internal Revenue

7 Service under exchange agreements with the department.

8 * Sec. 7. This Act takes effect immediately in accordance with AS 01.-

9 10.070(c).
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MEMORANDUM State of Alaska
TO

FSOM

L o u a n n  Cut l e r
H o u s e  F i n a n c e  Commi t t e e

H a r o l d  M. Brown 
A t t o r n e y  General

T ' M  /
By: D e b o r a h  V o g t  J__J V
A s s i s t a n t  A t t o r n e y  General 
Oil, Gas and M i n i n g - J u n e a u

d a t e  F e b r u a r y  21, 1986

PiLE NO:

t e l e p h o n e  n o : 46 5 - 3 6 0 0

s u b j e c t . D i s c l o s u r e  of
c o n f i d e n t i a l  t a x  
i n f o r m a t i o n

HB  502, as c u r r e n t l y  drafted, w o u l d  p e r m i t  the 
D e p a r t m e n t  of R e v e n u e  to d i s c l o s e  to the l e g i s l a t u r e  the 
n a m e  of a t a x p a y e r  and the amount of an a s s e s s m e n t  levied 
a g a i n s t  th a t  t a x p a y e r  by the Department. You h a v e  a s k e d  me 
to l o o k  into w h a t  the U n i t e d  Sta t e s  and o t h e r  states p e r m i t  
in the way of l e g i s l a t i v e  o v e r s i g h t  of t a x  matters, and to 
c o n s i d e r  w h e t h e r  A l a s k a  m i g h t  follov t h o s e  examples. You 
h a v e  f u r t h e r  a s ked m e  to d raft a p r o p o s e d  c o m m i t t e e  
s u b s t i t u t e  for H B  502 p e r m i t t i n g  d i s c l o s u r e  to the 
legislature, b u t  p r o h i b i t i n g  d i s c l o s u r e  to the public.

26 U.S.C. 61C3 is the I n ternal R e v e n u e  statute 
d e a l i n g  w i t h  t h e  c o n f i d e n t i a l i t y  of tax i n f o r m a t i o n  on the 
federal level. Like AS 43.05.230, it g e n e r a l l y  r e q u i r e s  
t h a t  i n f o r m a t i o n  on a federal tax r e t u r n  be k e p t  
c o n f idential. S e c t i o n  (f) of t h a t  s t a t u t e  p e r m i t s  the IRS 
to d i s c l o s e  o t h e r w i s e  con f i d e n t i a l  m a t e r i a l  to d e s i g n a t e d  
committee's of Congress. T h ose c o m m i t t e e s  are the "tax 
w r i t i n g "  c o m m i t t e e s  —  House W a y s  and Means, S e n a t e  F i n ance 
and the J o i n t  C o m m i t t e e  on Taxation. Li k e  A l a s k a ' s  law, if 
the i n f o r m a t i o n  does not identify p a r t i c u l a r  taxpayers, it 
may s i m p l y  be given to Congress. If, however, t h e  
i n f o r m a t i o n  w o u l d  d i s c l o s e  or id e n t i f y  a p a r t i c u l a r  
taxpayer, it m a y  only be p r o v i d e d  to t h o s e  c o m m i t t e e s  in 
e x e c u t i v e  session. T a x p a y e r - s p e c i f i c  i n f o r m a t i o n  m a y  also 
b e  p r o v i d e d  to the chief of staff of the j o int committee, to 
o t h e r  c o m m i t t e e s  u n d e r  mo r e  l i m i t e d  c ircumstances, anc to 
t he "agents" of the t a x - w r i t i n g  c o m m i t t e e s  (staff) th a t  are 
d e s i g n a t e d  by  the chairman.

I ha v e  made a c u r sory su r v e y  of the laws of o t her 
states, and h a v e  l o c a t e d  one (California) w h i c h  p e r m i t s  
d i s c l o s u r e  to the legislature. C o r p o r a t e  income tax 
i n f o r m a t i o n  is d i s c l o s a b l e  u n d e r  C a l i f o r n i a  S t a t u t e  § 26453, 
and p e r s o n a l  income t a x  i n f o r m a t i o n  u n d e r  § 19285. I have 
a t t a c h e d  c o p i e s  of t h o s e  statutes for y o u r  review.
C a l i f o r n i a  p r o v i d e s  t h a t  it is a m i s d e m e a n o r  for a m e m b e r  of

02-001A(Pw, 1G'79*
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a c o m m i t t e e  or its staff to d i s c l o s e  the p a r t i c u l a r s  of tax 
i n f o r m a t i o n .

C o n s i d e r a t i o n s .

1. A c c o u n t a b i l i t y . The p r e s e n t  c o n f i d e n t i a l i t y  s t a tute 
i m p o s e s  cr i m i n a l  p e n a l t i e s  for u n a u t h o r i z e d  d i s c l o s u r e  of 
t a x  information. T h a t  criminal p e n a l t y  is p r o b a b l y  an 
e f f e c t i v e  d e t e r r e n t  to u n i n t e n t i o n a l  disclosure: I k n o w  it 
m a k e s  m e  ta k e  v e r y  s e r i o u s l y  the c o n f i d e n t i a l i t y  of t a x p a y e r  
i nformation. It m a y  be th a t  h e r e  in A l a s k a  it is e s p e c i a l l y  
i m p o r t a n t  to c o n s i d e r  a c c o u n t a b i l i t y  since o u r  m a j o r  
t a x p a y e r s  are few in number, and as a r e s u l t  the c o n t e n t s  of 
t h e i r  t a x  r e t u r n s  m a y  be m o r e  m e m o r a b l e  th a n  w o u l d  be any 
p a r t i c u l a r  re t u r n  in a state like C a l i f o r n i a  or at the 
f e d eral level.. A l t h o u g h  n e i t h e r  C a l i f o r n i a  nor the U n i t e d  
S t a t e s  appear” to h a v e  d e alt w i t h  the q u e s t i o n  of l e g i s l a t i v e  
immunity, I b e l i e v e  it is a p p r o p r i a t e  to c o n s i d e r  w h e t h e r  a 
c r i m i n a l  p e n a l t y  w o u l d  h a v e  any e f f e c t  s h o u l d  a l e g i s l a t o r  
d i s c l o s e  c o n f i d e n t i a l  tax i n f o r m a t i o n  in the c o u r s e  of 
l e g i s l a t i v e  debate. (I do not b e l i e v e  th a t  any q u e s t i o n  of 
i m m u n i t y  arises in the event t h a t  a l e g i s l a t o r  w e r e  to 
d i s c l o s e  i n f o r m a t i o n  in a n o t h e r  c o n t e x t  —  for example, to a 
fr i e n d  or r e l a t i v e  in a social context.)

T h e  speech and de b a t e  i m m u n i t y  a p p e a r i n g  in the 
A l a s k a  Constitution, like t h a t  in the U n i t e d  States 
C o n stitution, was d e s i g n e d  to " p r e s e r v e  the c o n s t i t u t i o n a l  
s t r u c t u r e  of separate, coequal, and i n d e p e n d e n t  b r a n c h e s  of 
g overnment. T h e  E n g l i s h  and A m e r i c a n  h i s t o r y  of the 
p r i v i l e g e  s u ggests that any le s s e r  s t a n d a r d  w o u l d  ri s k  
i n t r u s i o n  by the E x e c u t i v e  and the J u d i c i a r y  into the sphere 
of p r o t e c t e d  l e g i s l a t i v e  a c t i v i t i e s . "  U n i t e d  Stains v. 
H e l s t o s k i . 442 U.S. 477, 490. Thus, the immunity is m o r e  
t h a n  an i n d ividual p r i v i l e g e  p r o t e c t i n g  legislators; its 
p u r p o s e  is to protect, as well, the c o n s t i t u e n t s  of t h o s e  
l e g i s lators, w h o  ha v e  an i n terest in e n s u r i n g  free d e b a t e  by 
t h e i r  legislature. As a result, s i nce it is not a p e r s o n a l  
p r i vilege, it is not c l ear w h e t h e r  the i m m u n i t y  m a y  be 
w a i v e d  by a l e g i s l a t i v e  body.

In Helstoski, the C o urt s u g g e s t e d  (but did not 
decide) that Co n g r e s s  could "enlist the aid of the E x e c u t i v e  
B r a n c h  and the courts'1 in d i s c i p l i n i n g  its m e m b e r s  b y  a 
" n a r r o w l y  d r awn s t a t u t e  pas s e d  by C o n g r e s s  in the ex e r c i s e  
of its l e g i s l a t i v e  p o w e r  to r e g u l a t e  t h e  c o n duct of its
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m e m b e r s . "  Id. at 492. A l t h o u g h  the issue a p p a r e n t l y  has 
n e v e r  arisen, the Internal R e v e n u e  S e r v i c e  takes the 
p o s i t i o n  t h a t  Con g r e s s  has done j u s t  th a t  in s ' c tion 6103, 
so t h a t  m e m b e r s  of C ongress are not immune from p e n a l t i e s  
for d i sclosure. The at t a c h e d  d r a f t  bill, then, s p e c i f i c a l l y  
p r o v i d e s  t h a t  a l e g i s l a t o r  w o u l d  not be immune from 
p e n a l t i e s  for u n a u t h o r i z e d  d i s c l o s u r e  of tax information.

The l e g i s l a t u r e  may, of course, take any a c t i o n  it 
d e e m s  a p p r o p r i a t e  to r egulate the c o n d u c t  of its own 
m embers. Tne d r a f t  bill, then, p r o v i d e s  t h a t  d i s c l o s u r e  of 
t a x  i n f o r m a t i o n  is a v i o l a t i o n  of the standards of c o n d u c t  
set out in AS 24.60. Thus, even if a l e g islator who 
d i s c l o s e d  c o n f i d e n t i a l  i n f o r m a t i o n  w e r e  to s u c c e s s f u l l y  
a r g u e  t h a t  h e  or she was immune from the penalties of AS 
43.05.230, th a t  l e g i s l a t o r  w o u l d  n o n e t h e l e s s  have v i o l a t e d  
the l e g i s l a t u r e ' s  s t a n dards of conduct, and w ould be s u b j e c t  
to t h e  p r o v i s i o n s  of th a t  chapter.

2. I n f o r m a t i o n  e x change with the Internal Revenue S e r v i c e . 
T h e  s t ate is c u r r e n t l y  e n titled to i n f o r m a t i o n  from the IRS, 
sc long as the state has c e r t a i n  c o n f i d e n t i a l i t y  
p r o t e c t i o n s .  In am e n d i n g  the c o n f i d e n t i a l i t y  provisions, 
it is a p p r o p r i a t e  to con s i d e r  w h e t h e r  the exchange of 
i n f o r m a t i o n  wi t h  the IRS w o u l d  be affected. There are two 
r e l e v a n t  p r o v i s i o n s  of federal l a v .

The first is 26 U.S.C. § 6103 (d), which 
a u t h o r i z e s  the IRS to dis c l o s e  i n f o r m a t i o n  g e n e r a t e d  by the 
IRS d i r e c t l y  to the states so long as the i nformation is 
p r o t e c t e d  b y  the state. An  e x a mple of th i s  type of 
i n f o r m a t i o n  w o u l d  be the results of a federal a W i n d f a l l  
P r o f i t  T a x  audit. The i n f o r m a t i o n  is available onlv to the 
a g e n c y  c h a r g e d  w i t h  a d m i n i s t e r i n g  the t a x  laws; it m a y  not 
e v e n  be d i s c l o s e d  to the governor. Thus, information 
r e c e i v e d  by Al a s k a  u n der this s e c tion w o u l d  not be a v a i l a b l e  
to the l e g i s l a t u r e  u n d e r  the d r aft bill. However, t h e  draft 
bi l l  w o u l d  not effect the receipt of this i nformation b y  the 
state.

T h e  se c o n d  re l e v a n t  p r o v i s i o n  is more indirect, 
and d e a l s  w i t h  federal t a x  i n f o r m a t i o n  th a t  is p r o v i d e d  to 
the s tate b y  the taxpayer. For example, a state m a y  require 
t h a t  the federal re t u r n  be a t tached to the state return, or 
th a t  c e r t a i n  i n f o r m a t i o n  from the federal return be e n u r e d  
on t h e  s t ate return. S ince this i n f o r m a t i o n  comes d i r e c t l y
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fr o m  the taxpayer, the U n i t e d  States has no control over t h '< 
use to w h i c h  the infor m a t i o n  is put. However, § 6 1 0 3 ( p ) (8)
p r o v i d e s  t h a t  if the state does not p r o t e c t  the
c o n f i d e n t i a l i t y  of this information, the IRS will no longer 
p r o v i d e  the d i r e c t  i n formation u n d e r  § 6103(d). I have 
c h e c k e d  w i t h  the IRS d i s c l o s u r e  a t t o r n e y s  in Washington, and
t h e y  tell m e  th a t  d i s c l o s u r e  to the legislature, but not to
the public, sh o u l d  have no ef f e c t  on the exchange of 
information. T h e y  have also said t h a t  the IRS will w o r k  
w i t h  us to d e t e r m i n e  the p o t e n t i a l  e f f e c t  of any l e g i s l a t i o n  
b e f o r e  it is passed. I also spoke w i t h  California, w h i c h  
d i s c l o s e s  i n f o r m a t i o n  to its legislature, and the a t t o r n e y  
t h e r e  t o l d  me  th a t  d i s c l o s u r e  did n o t  .effect the e x c h a n g e  of 
i n f o r m a t i o n  wi t h  the IRS.

3. E f f e c t  of p r o p o s e d  bill on l e g i s l a t i v e  involvement in 
s e t t l e m e n t  of t a x  d i s p u t e s . The c o n f i d e n t i a l  nature of the 
r e c e n t  s e t t l e m e n t  of severance t a x  issues wi t h  Arco rai: as 
t h e  q u e s t i o n  of w h a t  the the ef f e c t  of the pr o p o s e d  bill 
w o u l d  be on the s e t t l e m e n t  process. The bill w o u l d  pe r m i t  
(subject to the r e s t r i c t i o n s  a g a i n s t  p u b l i c  disclosure) 
l e g i s l a t o r s  to r e v i e w  s e t t l e m e n t s  to the excent that t h e y  
n o w  m a y  do so w i t h  r e s pect to n o n - t a x  matters. In other 
words, t h e  bill r e m oves the b a r  of t a x  confidentiality, no 
m o r e  and no less. The bill w o u l d  n o t  ex p a n d  the 
l e g i s l a t u r e ' s  a b i l i t y  to p a r t i c i p a t e  in the s e t tlement 
p r o c e s s  be y o n d  its p r e s e n t  p a r a m e t e r s  in non-tax matters.

S u m m a r y  of the P r o p o s e d  Bill

T he d r a f t  bill p r o v i d e s  t h a t  c o n f i dential 
i n f o r m a t i o n  will be pro v i d e d  to a c o m m i t t e e  d e s i g n a t e d  by 
t h e  s p e a k e r  of t h e  house or the sen a t e  president. For 
exaropie, the s p e a k e r  m i g h t  r e q u e s t  t h a t  infor m a t i o n  be 
p r o v i d e d  to the h o u s e  finance committee. The commi t t e e  m a y  
r e v i e w  and c o n s i d e r  con f i d e n t i a l  i n f o r m a t i o n  only in a 
closed, e x e c u t i v e  session (unless the t a x p a y e r  consents to 
an op e n  h e a r i n g ) . If the c o m m i t t e e  d e s i r e s  that l e g i s l a t i v e  
s taff h a v e  access to materials, it m u s t  first define the 
s c o p e  of an inquiry or i n v e s t i g a t i o n  and then designate 
s p e c i f i c  staff m e m b e r s  who are a u t h o r i z e d  to review 
o t h e r w i s e  c o n f i d e n t i a l  information. L e g i s l a t i v e  employees 
w o u l d  include, for example, the h o u s e  r e s e a r c h  agency, so 
l o n g  as the committee, acting as a whole, des i g n a t e d  those 
employees. The p r o p o s e d  bill r e s t a t e s  th a t  dis c l o s u r e  of 
i n f o r m a t i o n  r e c e i v e d  u n d e r  the s u b s e c t i o n  is not permitted,
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an d  s p e c i f i c a l l y  notes that this is true n o t w i t h s t a n d i n g  the 
s t a t u t e  s e t t i n g  out l e g i s l a t i v e  immunity. 1/ It f u r ther 
w o u l d  r e q u i r e  that any individual, b e f o r e  r e c e i v i n g  or 
r e v i e w i n g  information, m u s t  sign a s t a t e m e n t  a c k n c " l e a g i n g  
th a t  he or she knows the i n f o r m a t i o n  is c o n f i d e n t i a l  and 
t h a t  d i s c l o s u r e  is prohibited.

The bill w o u l d  add a n e w  s u b s e c t i o n  in the 
l e g i s l a t i v e  standards of c o n duct chapter, p r o h i b i t i n g  
d i s c l o s u r e  of i n f o r m a t i o n  r e c e i v e d  u n d e r  the a m e ndments 
p r o p o s e d  in the bill. Thus, even if a l e g i s l a t o r  
s u c c e s s f u l l y  argued imm u n i t y  u n d e r  the sp e e c h  and de b a t e  
clause, he or she w o u l d  still be s u b j e c t  to the p r o v i s i o n s  
of th a t  chapter.

u'v : j £

1/ The intent, here, is to w a i v e  the sp e e c h  and debate 
immunity, not the p r o t e c t i o n s  from b e i n g  s u b j e c t e d  to court 
p r o c e e d i n g s  d u r i n g  the l e g i s l a t i v e  session. A  c o urt w o u l d  
p r o b a b l y  find that the la t t e r  p r o t e c t i o n  was not w a i v e d  by 
the d r a f t  bill, b u t  it m a y  be  th a t  this s h o u l d  be clarified.



§ 26 45 3a BANK AND CORPORATION TAXES

it shall be a misdemeanor for such committee or any member, clerk 
or other officer or employee thereof to divulge or make known in any 
manner any particulars of the information so furnished except to law 
enforcement officers for the purpose of aiding the detection or 
prosecution of crimes committed in violations of this part.
Added Stats 1949 ch 557 § I. effective July I, 1951.

Prior Law:

(a) Stats 1929 ch 13 § 35 sued (a) 1st par 1st sent p 34, as amended bv Stats 1931 ch 1066
§ 8 p 2229. Stats 1935 ch 275 §24 p 983, Stats 1939 ch 1050 § 20 p 2972, Stats 1943 ch 37
§21 p 212, ch 352 § 25 p 1464.

(b) Stats 1937 ch 765 §29 subd fa) 1st par 1st sent p 2201, as amended bv Stats 1939 ch
1049 § 22 p 2932, Stats 1943 ch 38 § 21 p 349. ch 351 § 23 p 1400.

Cross References:
Definition of misdemeanor and penalties therefor: Pen C §§ 17, 19, 19a..

Collateral References:
71 Am Jur 2d State and Local Taxation §§ 590, 601.
Corresponding federal statute: 26 USCS § 6103(d).

§ 26453b. Inspection of returns by A ttorney General or other legal 
representatives of State
The Attorney General or o ther legal representatives of the state may 
inspect the report or return of any taxpayer who shall bring action to 
set aside or review the tax based thereon, or against whom an action 
or proceeding has leen instituted to recover any tax or any penalty 
imposed by this part. In addition, the A ttorney General may inspect 
any report or return required under this p a n  when required in the 
enforcement of any public or charitable trust or in compelling 
adherence to any charitable purposes for which any nonprofit corpo­
ration is formed.
Added Stats 1949 ch 557 § 1, effective July 1, 1951; Amended Stats 1969 ch 603 § 8.

Prior Law:

(a) Stats 1929 ch 13 § 35 subd (a) 1st par 2d sent p 34, as amended bv Stats 1931 ch 1066 § 8 
p 2229, Stats 1935 ch 275 § 24 p 983. Stats 1939 ch 1050 § 20 p 2972, Stats 1943 ch 37 § 21 
p 212, ch 352 §25 p 1464.

(b) Stats 1937 ch 765 § 29 subd (a) 2d par 1st sent p 2201, as amended bv Stats 1939 ch 1549 
§ 22 p 2932, S tau  IC43 cli 38 § 21 p 249, ch 351 § 23 p 1400.

Amendments:
1969 Amendment: Added the second sentence.
Note—See note 1 to § 24837 respecting the applicability of the provisions of Stats 

1969 ch 603 effecting changes in the computation of taxes.

Cross References:
Nonprofit corporation generallv: Corp C §§ 9000 et seq.
Attorney General’s powers generally: Gov C §§ 12510 et seq.
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ADMINISTRATION OF TAX § 19285
A dded Stats 1943 ch 659 § I, effective June 5. 1945.

Pnor Law: Stats 1935 eh 329 § 33 subd fa) 1st sent p 1122, as amended bv Stats 193T ch 668 
§ 19 p 1860, Stats 1939 ch 915 § 2! p 25b5. Slats 1941 ch 1226 § 21 p 3084

Collateral References:
Wilkin Evident * 2d op 805, 806.
Cal Jur 2d lncot le Taxes § 48.

N OTES O F  D ECISION S

Standard Oil Co. (1957) 49 a d  509. 319 P2d 621; 
Vogan v McLaughlin (1959) 172 CA2d 65. 342 
P2d 18; Davis v Lucas (1960) 180 CA2d 407. 4 
Cal Rptr 479.
In action by buyer of motel against sellers for 
fraud in inducing sale, sellers, not having objected 
to producing copies of their income las returns, or 
to offer of copies in evidence, on ground that 
copies were privileged or were inadmissible could 
not raise such questions on appeal and waived 
right to claim on appeal thai copies were inadmis­
sible or privileged, and It was error to admit 
copies of returns in evidence. Vogan v McLaughlin 
(1959) 172 CA2d 65. 342 P2d 18.

Copies o f income tax repons filed with State and 
feoeral government, as best evidence procurable, 
were competent, in grand jur)' investigation of 
lobbyms and bribery of State legislators. Samish v 
Superior Court (1938) 28 CA2d 685. 83 P2d 305.
Purpose o f this section and § 15282 is to facilitate 
tax enforcement by encouraging taxpayer to make 
full and truthful declarations in his return w ithout 
fear that hts statements will be revealed or used 
for other purposes: such pnviiege should not be 
nullified by permitting third panics to obtain 
information by adopting indirect procedure of 
demanding copies of the tax returns. Webb v

§ 19284. Furnishing information to committee of Legislature: Disclo­
sure by committee a misdemeanor
Such information may upon request of a committee appointed by 
either the Assembly or the Senate, or both, be furnished to the 
committee, but it is a m isdemeanor for the committee or any member, 
clerk, or other officer or employee thereof to disclose in any manner 
any particulars o f the information so furnished except to law enforce­
ment officers for the purpose of aiding the detection or prosecution of 
crimes committed in violation o f this part,
Added Stats 1943 ch 659 § 1, effective June 5. 194 5.

Prior Law: Stats 1935 ch 329 § 33 subd fa) 1st sent p 1122. as amended by Stats 1937 ch 668 
§ 19 p 1860. Stats 1939 ch 915 § 21 p 2565, Slats 1941 ch 1226 § 21 p 3084.

Collateral References:
Cal Jur 2d Income Taxes § 48.

§ 19285. Inspection by A ttorney General or other legal representative 
of state
The A ttorney General or o ther iegal representatives of the state may 
inspect the report or return of any taxpayer who brings an action to 
set aside or review the tax based thereon, or against whom an action 
or proceeding has been instituted to recover any tax or any penalty 
imposed by this pan . In addition, the A tto rney General may inspect 
any report or re turn required under this p a n  when required in the 
enforcement of any public or charitable trus t or in compelling
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ADMINISTRATIVE PROCEDURE § 26 45 3a

§ 26452. “Business affairs”
The term “business affairs,” as used in this article means the details 
relative to the business activities of the taxpayer as disclosed by the 
return but shall exclude extraneous mattets, such as the exact corpo­
rate title, corporate number, the date of commencement of business in 
this State, taxable year adopted, filing date of return, name, date and 
title of persons signing affidavit to the return, due date of taxes, taxes 
unpaid, taxpayer's address, private address of officers and directors.
Added Stats 1949 ch 557 § 1, effective July 1, 1951.

Prior Law:

(a) Stats 1929 ch 13 § 35 subd (a) 2d par p 34, as amended by Stats 1931 ch 1066 § 8 p 2229. 
Stats 1935 ch 275 § 24 p 983. Stats 1939 ch 1050 § 20 p 2972, Stats 1943 ch 37 § 21 p 212. 
ch 352 §25 p 1464.

(b) Stats 1937 ch 765 § 29 subd (a) 3d par p 2201, as amended by Stats 1939 ch 1049 § 22 p 
2932. Stats 1943 ch 38 § 21 p 249. ch 351 § 23 p 1400.

§ 26453. Disclosure of information under judicial order
Such information may be disclosed in accordance with proper judicial 
order in cases or actions instituted for the enforcement o f this part or 
for the prosecution of violations of this part.
Added Stats 1949 ch 557 § 1. effective July I. 1951.

Prior Law:

(a) Stats 1929 ch 13 § 35 subd (a) 1st par 1st sent p 34. as amended by Stats 1931 ch 1066 
§ 8 p 2229. Stats 193S ch 275 § 24 p 983. Stats 1939 ch 1050 § 20 p 2972. Stats 1943 ch 37 
§21 p 212. ch 352 §25 p 1464.

(b) Stats 1937 ch 765 §29 subd (a) 1st par 1st sent p 2201. as amended by Stats 1939 ch 
1049 § 22 p 2932, Stats 1943 ch 38 § 21 p 349. ch 351 § 23 p 1400.

Collateral References:
Witkin Evidence 2d p 806.
Cal Ju r 2d Taxation § 384.
71 Am Jur 2d State and Local Taxation §§ 590, 601.

NOTES OF D ECISION S

The "cases or actions" are those brought by the this provision permitting disclosure, in actions to
state. Franchise Tax Board v Superior Court enforce the staiute. of certain informa’ion required
(1950) 36 C2d 538. 225 P2d 905. in tax returns. Franchise Tax Board v Superior
A taxpayer in asserting a claim for a refund does Court (1950) 36 C2d 538. ,.25 P2d 90S.
not "enforce" the statute within the exception of

§ 26453a. Furnishing information to Assembly and Sena te  committees
Such information may upon request of the committee appointed by 
either the Assembly or the Senate be furnished to the committee, but
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ADMINISTRATION OF T A X § 19285
A d d e d  Stats 1943 ch 659 § J. effective June 5, 1945.

Prior Law: Stats 1935 ch 329 § 33 subd (a) 1st sent p 1122, as amended bv Stats 1937 ch 668 
§ |9  p 1860. Stats 1939 ch 915 § 21 p 2565, Stats 1941 ch 1226 § 21 p 3084.

NOTES OF DECISIONS

§ 19285. Inspection by A t to rn ey  General o r o ther legal representative 
of sta te
The Attorney General o r  o th e r legal representatives o f the state may 
inspect the report j r  r e tu rn  o f any taxpayer who brings an action to 
set aside or review the tax  based thereon, o r against whom an action 
or proceeding has been insti tu ted  to recover any tax or any penalty 
imposed by this part. I n  add it :^ ’ , the A tto rney  General may inspect 
any report or return requ ired  under this pa r t when required in the  
enforcement of any pub lic  or charitable trus t or in compelling

547

C o l l a t e r a l  References:
Witkin Evidence 2d pp 805, 806. 
Cal Jur 2d Income Taxes 5 48.

Copies of income tax reports filed w ith  Slate and 
federal government, as best evidence procurable, 
were competent, in grand ju ry investigation of 
lobbvtng and bribery of Slate legislators. Samish v 
Superior Court (1938) 28 CA2d 685. 83 P2d 305.
Purpose of this section and § 19282 is to facilitate 
tax enforcement by encouraging taxp aye r to make 
full and truthful declarations in his re tu rn  w ithout 
fear that his stalements will be revealed o r used 
for o ther purposes: such privilege shou ld  not be 
nullified by permitting third p a rtie s  to obtain 
information by adopting indirect procedure of 
demanding copies of the lax re tu rn s . Webb v

Standard Oil Co. (1957) 49 C2d 509, 319 P2d 621; 
Vogan v McLaughlin (1959) 172 CA2d 65, 342 
P2d 18; Davis v Lucas (1960) 180 CA2d 407, 4 
Cal Rptr 479.
In action by buyer o f motel against sellers for 
fraud in inducing sale, sellers, not having objected 
to producing copies of their income tax returns, o r 
to offer o f copies in evidence, on ground th at 
copies were privileged o r were inadmissible could 
not raise such questions on appeal and waived 
right to claim on appeal that copies were inadmis­
sible or privileged, and it was error to adm it 
copies o f re turns in evidence. Vogan v McLaughlin 
(1959) 172 CA2d 65. 342 P2d 18.

§ 19284. Furnishing in fo rm a tion  to committee of Legislature: D isclo­
sure by committee a m isdem eano r
Such information may u pon  request of a committee appointed by 
either the Assembly o r  the Senate, o r both, be furnished to the  
committee, but it is a m isdem eano r for the committee or ,\ny member, 
clerk, or other officer o r  employee thereof to disclose in any m anner 
any particulars of the in fo rm a tion  so furnished except to law enforce­
ment officers for the p u rp o se  o f aiding the detection or prosecution o f  
crimes committed in v io la tion  o f this part.
Added Stats 1943 ch 659 § t. effective June 5, 1945.

Prior Law: Stats 1935 ch 329 § 73 subd (a) 1st sent p 1122, as amended by Stats 1937 ch 668 
§ 19 p 1860, Stats 1939 ch 915 § I 'l  p 2665, Stats 1941 ch 1226 § 21 p 3084.

Collateral References:
Cal Jur 2d Income Taxes § 48.



In f o r m a t io n  a n d  R eturns 26 U S C S  § 6103

of kin, or beneficiary has a material interest which will be affected 
by information contained therein; and 

(F) in the case of the return of a t r i s t—
(i) the trustee or trustees, jointly or separately, and
(ii) any beneficiary of such trust, but only if the Secretary finds that 
such beneficiary has a material interest which will be affected by 
information contained therein.

(2) Incompetency. If an individual described in paragraph (1) is legally 
incompetent, the applicable return shall, upon written request, be open 
to inspection by or disclosure to the committee, trustee, or guardian of 
his estate.
(3) deceased individuals. The return of a decedent shall, upon written 
request, be open to inspection b; or disclosure to—

(A) the administrator, execut ., o r trustee of his estate, and
(B) any heir at law, nex: of kin, o r  beneficiary under the will, of such 
decedent, or a donee of property, but only if the Secretary finds that 
such heir at law, next of kin, beneficiary, or donee has a material 
interest which will be affected by information contained therein.

(4) Bankruptcy. If substantially 0,1 of the property of the person with 
respect to whom the return is ,.ed is in the hands of a trustee in 
bankruptcy or receiver, such return or returns for prior years of such 
person shall, upon written request, be open tc inspection by or disclo­
sure to such trustee or receiver, but only if the Seeretary finds that such 
receiver or trustee, in his fiduciary’ capacity, has a material interest 
which will be affected by information contained therein.
(5) Attorney in fact. Any return to which this subsection applies shall, 
upon written request, also be open to inspection by or disclosure to the 
attorney in fact duly authorized in writing by any of the persons 
described in paragraph (1), (2), (3), or (4) to inspect the return or 
receive the information on his behalf, subject to the conditions provided 
in such paragraphs.
(6) Return information. Return information with respect t r  any taxpayer 
may be open to inspection by or disclosure to any person authorized by 
this subsection to inspect any return of such taxpayer if the Secretary 
determines that such disclosure would not seriously impair Federal tax 
administration.

(0 Disclosure to committees of Congress.
(1) Committee on Ways and Means. Committee on Finance, and Joint 
Committee on Taxation. .Upon written request from the chairman of the 
Committee on Ways ancl Means of the House of Representatives, the 
chairman of the Committee on Finance of the Senate, or the chairman 
of the Joint Committee on Taxation, Jthe'Secretary shall furnish such 
committee with any return or re tu rn ' information specified in such 
request,^except that any return or return information which can be 
associated with, or otherwise identify^ directly or indirectly, a particular
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P r o c e d u r e  a n d  A d m i n i s t r a t i o n

taxpayer shall be furnished to such committee only when Jitting in 
^clos 'd executive session unless such taxpayer otherwise consents in 
writing to such disclosure.
(2) Chief of Staff of Joint Committee on Taxation. Upon written request 
by the Chief of Staff of the Joint Committee on Taxation, the Secretary 
shall furnish him with any return or return information specified in such 
request. Such Chief of Staff may submit such return or return informa­
tion to any committee described in paragraph (1), except that any return 
or return information which can be associated with, or otherwise 
identify, directly or indirectly, a particular taxpayer shall be furnished to 
such committee only when sitting in closed executive session unless such 
taxpayer otherwise consents in writing to such disclosure.
(3) O  her committees. Pursuant to an action by, and upon written 
request by the chairman of, a committee of the Senate or the House of 
Representatives (other than a committee specified in paragraph (1)) 
specially authorized to inspect any return or return information by a 
resolution of the Senate or the House of Representatives or, in the case 
of a joint committee (other than the joint committee specified in 
paragraph (1)) by concurrent resolution, the Secretary shall furnish such 
committee, or a duly authorized and designated subcommittee thereof, 
sitting in closed executive session, with any return or return information 
which such ‘ resolution authorizes the committee or subcommittee to 
inspet . Any resolution described in this paragraph shall specify the 
purpose for which the return or return information is to be furnished 
and that such information cannot reasonably be obtained from any other 
source.
(4) Agents of committees and submission of information to Senate or 
House of Representatives.

(A) Committees described in paragraph (1). Any committee described 
in paragraph (1) or the Chief of Staff of the Joint Committee on 
Taxation shall have the authority, acting directly, or by or through 
such examiners or agents as the chairman of such committee or such 
chief of staff may designate or appoint, to inspect returns and return 
information at such time and in such manner as may be determined 
by such chairman or chief of staff, Any return or return information 
obtained by or on behalf of such committee pursuant to the provisions 
of this subsection may be submitted by the committee to the Senate or 
the House of Representatives, or to both. The Joint Committee on 
Taxation may also submit such return or return information to any 
other committee described in paragraph (1), except that any return or 
return information which can be associated with, or otherwise iden­
tify, directly or indirectly, a particular taxpayer shall be furnished to 
such committee only when sitting in closed executive session unless 
such taxpayer otherwise consents in writing to such disclosure.
(B) Other committees. Any committee or subcommittee described in 
pa .'graph (3) shall have the right, acting directly, or by or through
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no more than four examiners or agents, designated or appointed in 
writing in equal numbers by the chairman and ranking minority 
member of such committee or subcommittee, tc inspect returns and 
return information at such time and in such manner as may be 
determined by such chairman and ranking minority member. Any 
return or return information obtained by or on behalf of such 
committee or subcommittee pursuant to the provisions of this subsec­
tion may be submitted by the committee to the Senate or the House 
of Representatives, or to both, except that any return or return 
information which can be associated with, or otherwise identify, 
directly or indirectly, a particular taxpayer, shall be furnished to the 
Senate or the House of Representatives only when sitting in closed 
executive session unless such taxpayer otherwise consents in writing 
to such disclosure.

(g) Disclosure to President and certain other persons.
(1) In general. Upon written request by the President, signed by him 
personally, the Secretary shall furnish to the President, or to such 
employee or employees of the While House Office as the President may 
designate by name in such request, a return or return information with 
respect to any taxpayer named in such request. Any such request shall 
state—

(A) the name and address of the taxpayer whose return or return 
information is to be disclosed,
(B) the kind of return or return information which is to be disclosed,
(C) the taxable period or periods covered by such return or return 
information, and
(D) the specific reason why the inspection or disclosure is requested.

(2) Disclosure of return information as to Presidential appointees and 
certain other Federal Government appointees. The Secretary may dis­
close to a duly authorized representative of the Executive Office of the 
President or to the head of any Federal agency, upon written request by 
the President or head of such agency, or to the Federal Bureau of 
Investigation on behalf of and upon written request by the President or 
such head, return information with respect to an individual who is 
designated as being under consideration for appointment to a position in 
the executive or judicial branch of the Tederal Government. Such return 
information shall be limited to whether such individual—

(A) has filed returns with respect to the taxes imposed under chapter 
1 for not more than the immediately preceding 3 years;
(B) has failed to pay any tax within 10 days after notice and demand, 
or has been assessed any penalty under this title for negligence, in the 
current year or immediately preceding 3 years;
(C) has been or is under investigation for possible criminal offenses 
under the internal revenue laws and the results of any such investiga­
tion; or
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A t t a c h e d  are p r o p o s e d  a m e n d m e n t s  to K3 502. T h e  c h a n g e s  
are p r e s e n t e d  in the form of a p r o p o s e d  c o m m i t t e e  s u b s t i t u t e  
so t h a t  t h e y  are r e a d i l y  u n d e r s t o o d .  T h e y  w e r e  d r a f t e d  in 
c o n s u l t a t i o n  w i t h  D e b o r a h  Vogt.

The m a j o r  c h a n g e  s u g g e s t e d  is th a t  t h e  bi l l  a p p l y  o n l y  to 
t a x a t i o n  of oil and gas p r o d u c t i o n  and p i p e l i n e  a c t i v i t y  
i n s t e a d  of t a x a t i o n  of all c o r p o r a t e  activity. Th i s  change is 
p r o p o s e d  to n a r r o w  t h e  s c o p e  of t h e  bill to t h o s e  t a x p a y e r s  
w i t h  w h i c h  the l e g i s l a t u r e  is m o s t  c o n cerned. Thus, t h e  
f i n d i n g s  and p u r p o s e  s e c t i o n s  (1 and 2) are a m e n d e d  t o  r e f l e c t  
t h i s  change, and the l a n g u a g e  of s e c t i o n s  3 and 4 p e r m i t t i n g  
d i s c l o s u r e  r e f e r  s p e c i f i c a l l y  to AS 43.55 (the s e v e r a n c e  tax), 
AS 4 3 . 2 0 . 0 7 2  (the m o d i f i e d  a p p o r t i o n m e n t  s e c t i o n  of t h e  
c o r p o r a t e  income tax), and f o r m e r  AS 4 3 .21 (the s e p a r a t e  
a c c o u n t i n g  income t a x ) .

Two t e c h n i c a l  a m e n d m e n t s  are proposed. A n e w  s e c t i o n  3 is 
a d d e d  in o r d e r  to a m e n d  a n o t h e r  p a r t  of the s t a t u t e s  r e f e r r i n g  
to t a x  i n f o r m a t i o n  so th a t  d i s c l o s u r e  is allowed. Also, an 
i m m e d i a t e  e f f e c t i v e  da t e  has be e n  included.

A t t a c h m e n t



3E IT E N A C T E D  BY THE L E G I S L A T U R E  OF T H E  S T A T E  OF ALASKA:

* S e c t i o n  1. L E G I S L A T I V E  FINDINGS, (a) T h e  l e g i s l a t u r e  

f i n d s  t h a t

(1) the s t a t e ' s  cil and gas r e s o u r c e s  are

e x p l o i t e d  o n l y  to  b e n e f i t  the c i t i z e n s  of t h e  state;

(2) oil and gas p r o d u c t i o n  and p i p e l i n e  a c t i v i t i e s  

in t h e  s t a t e  p r e s e n t l y  d w a r f  all o t h e r  t a x a b l e  e c o n o m i c  

a c t i v i t i e s  in the state;

(2) the m a j o r i t y  of t h e  s t a t e ' s  r e v e n u e  is d e r i v e d  

fr o m  t a x a t i o n  of oil and gas p r o d u c t i o n  and p i p e l i n e  

a c t i v i t i e s ;

(3) s t a t e  g o v e r n m e n t  p r o v i d e s  a w i d e  r a n g e  of 

e s s e n t i a l  s e r v i c e s  to  the c i t i z e n s  of the s t a t e  to en s u r e  

t he p u b l i c  h e a l t h  and welfare.

(b) The l e g i s l a t u r e  f u r t h e r  finds that

(1) the c i t i z e n s  of the s t ate m u s t  be a s s u r e d  t h a t

t h e  s t a t e  is r e c e i v i n g  all of the i n c o m e  to w h i c h  it is

e n t i t l e d ;

(2) s i n c e  r e v e n u e  from oil and gas p r o d u c t i o n  and 

p i p e l i n e  a c t i v i t i e s  is d e r i v e d  fr o m  r e l a t i v e l y  few 

ta x p a y e r s ,  the c o n s e q u e n c e s  of any e r r o r  or d e l a y  in the 

c o l l e c t i o n  of t a x e s  from t h o s e  t a x p a y e r s  are sig n i f i c a n t ;

(3) the l e g i s l a t u r e  m u s t  e x e r c i s e  its o v e r s i g h t  

a u t h o r i t y  to a s s u r e  th a t  t a x  r e v e n u e  c o l l e c t i o n  b y  the 

D e p a r t m e n t  of R e v e n u e  is c o n d u c t e d  e f f i c i e n t l y ,  fairly, 

p r o m p t l y  and in the b e s t  i n t e r e s t  of t h e  state;

PROPOSED CS HB 502 (FIN)



(4) t h e r e  is a l e g i t i m a t e  and c o m p e l l i n g  

g o v e r n m e n t a l  i n t e r e s t  in the l e g i s l a t u r e  and the p u b l i c  

h a v i n g  a d e q u a t e  acc e s s  to i n f o r m a t i o n  r e g a r d i n g  t h e  tax 

r e v e n u e  o w e d  to the s tate from oil and gas p r o d u c t i o n  and 

p i p e l i n e  a c t i v i t i e s  to a l l o w  r e s p o n s i b l e  o v e rsight;

(5) w i t h o u t  s u f f i c i e n t  information, the 

l e g i s l a t u r e  c a n n o t  a d e q u a t e l y  d e t e r m i n e  that the s t a t e ' s  t a x  

r e v e n u e  c o l l e c t i o n  f u n c t i o n s  are p r o p e r l y  a d m i n i s t e r e d  and 

t h a t  t a x  r e v e n u e  due the s t ate is p r o m p t l y  recei v e d ;  and

(6) the p u b l i c  i n t e r e s t  m a y  b e s t  be s e r v e d  if, 

w h e n  t h e  D e p a r t m e n t  of R e v e n u e  h a s  m a d e  an a s s e s s m e n t  

a g a i n s t  a t a x p a y e r  u n d e r  f o r m e r  AS 43.55, AS 4 3 . 2 0 . 0 7 2  or AS 

43.21, the i d e n t i t y  of the t a x p a y e r  and the a m o u n t  of the 

a s s e s s m e n t  is disclosed, w h e t h e r  or not the t a x p a y e r  agr e e s  

t h a t  T h e  a m o u n t  is due and w h e t h e r  or not any a m o u n t  is 

delinquent..

* s e c . 2. L E G I S L A T I V E  PURPOSE. P u r s u a n t  to the 

f i n d i n g s  set out in s e c t i o n  1 of th i s  Act, the l e g i s l a t u r e  

a d o p t s  t h i s  A c t  to e n s u r e  t h a t

(1) the s t a t e  is r e c e i v i n g  all the t a x  r e v e n u e  due

t h e  state;

(2) o v e r s i g h t  of the t a x  r e v e n u e  c o l l e c t i o n  

f u n c t i o n  is s u f f i c i e n t l y  prc i J e d ; and

(3) t a x  r e v e n u e  due to the s t a t e  is a v a i l a b l e  to 

p r o v i d e  for t h e  p u b l i c  h e a l t h  and w e l f a r e  of the c i t i z e n s  of 

t h e  state.

*Sec. 3. AS 0 9 . 2 5 . 1 0 0  is a m e n d e d  to read:



D I S P O S I T I O N  OF T A X  I N F O R M A T I O N .  I n f o r m a t i o n  in the 

p o s s e s s i o n  of the D e p a r t m e n t  of R e v e n u e  w h i c h  d i s c l o s e s  the 

p a r t i c u l a r s  of the b u s i n e s s  or a f f a i r s  of a t a x p a y e r  or 

o t h e r  p e r s o n  is not a m a t t e r  of p u b l i c  record, e x c e p t  for 

p u r p o s e s  of i n v e s t i g a t i o n  and l a w  e n f o r c e m e n t .  The 

i n f o r m a t i o n  shall be k e p t  c o n f i d e n t i a l  e x c e p t  w h e n  its 

p r o d u c t i o n  is r e q u i r e d  in an o f f i c i a l  i n v e s t i g a t i o n  or c o urt 

pr o c e e d i n g .  T h e s e  r e s t r i c t i o n s  d o  n o t  p r o h i b i t  the 

p u b l i c a t i o n  of s t a t i s t i c s  p r e s e n t e d  in a m a n n e r  th a t  

p r e v e n t s  the i d e n t i f i c a t i o n  of p a r t i c u l a r  r e p o r t s  and items, 

or prohibit: t h e  p u b l i c -t i o n  of a s s e s s m e n t s  m a d e  b v  the 

D e p a r t m e n t  of R e v e n u e  a g a i n s t  t a x p a y e r s  u n d e r  AS 43.55. AS 

43.20.072, or f o r m e r  AS 43.21 or p r o h i b i t  the p u b l i c a t i o n  of 

t a x  lists s h o w i n g  the n a mes of t a x p a y e r s  w h o  are d e l i n q u e n t  

a n d  r e l e v a n t  i n f o r m a t i o n  w h i c h  m a y  a s s i s t  in the c o l l e c t i o n  

of d e l i n q u e n t  taxes.

*Sec. 4. AS 43.05.230(e) is a m e n d e d  to read:

(e) * T h i s  s e c t i o n  does not p r o h i b i t  [NOTHING IN THIS 

S E C T I O N  PRO H I B I T S ]  the p u b l i c a t i o n  of s t a t i s t i c s  [SO] 

c l a s s i f i e d  [AS] to p r e v e n t  the i d e n t i f i c a t i o n  of p a r t i c u l a r  

r e t u r n s  or reports, the p u b l i c a t i o n  of a s s e s s m e n t s  m a d e  bv 

t h e  d e p a r t m e n t  acrainst t e x o a v e r s  u n d e r  AS 43.55, AS 

4 3 . 2 0 . 0 7 2  or f o r m e r  AS 43.21 or t h e  p u b l i c a t i o n  of 

d e l i n q u e n t  l ists s h o w i n g  the n a m e s  of t a x p a y e r s  w h o  have 

f a i l e d  to p a y  t h e i r  t a x e s  at the t i m e  and in t h e  m a n n e r  

p r o v i d e d  b y  law, t o g e t h e r  w i t h  o t h e r  r e l e v a n t  i n f o r m a t i o n



w h i c h  in the o p i n i o n  of t h e  d e p a r t m e n t  m a y  a s s i s t  in the 

c o l l e c t i o n  of d e l i n q u e n t  taxes.

* Sec. 5. T h i s  Act t a k e s  e f f e c t  i m m e d i a t e l y  in 

a c c o r d a n c e  w i t h  AS 0 1 . 1 0 . 0 7 0 ( c ) .
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PROPOSED AMENDMENTS FROM THE 
DEPARTMENT OF REVENUE TO 

CS FOR HOUSE BILL NO. 502 (Finance)

1. Insert at page 2, line 24 a new section 2 to read:

*Sec. 2. AS 24.10 1s amended by adding a new section to read:

Sec. 24.10..070. CONFIDENTIALITY OF INFORMATION. A present or former

employee or agent of the legislature may not disclose tax Information 

contained within a report or return filed under AS 43 with the Department 

of Revenue and furnished to uie person under AS 43.05.230(h).

(renumber sections accordingly)

2. Delete at page 4, line 4 the following language:

"but the committee may not designate an employee or agent who has 

responsibility for a different Investigations of the same taxpayer or third 

part".

3. Insert at page 4, line 23 after "receipt," the word “safekeeping,".

4. Insert at page 4, line 26 a new subsection (k) to read:

(k) Nothing 1n this section permits the disclosure to the legislature 

of confidential Information provided by the Internal Revenue Service under 

exchange agreements with the department.
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DATE: Janu a r y  7, 1986

TO: Sen. Jay Kerttula, C h a i r m an

Legisl at i v e  3udget and Audit C o m mittee

FROM: Mike Greany, D i r e c to r

Legislative Finance D i v ision

SUBJ: Tax Information Legal Opinions

At the Committee's direction, I have requested legal opinions from 

L e g i s l at i v e  Counsel and the A tt o r n e y  General regarding access to 

t axpayer information cur r e n t l y held in c o nfidence by the Department of 
R e v e n u e .

Attached is L egislative Counsel's opin i o n  that there is no 

C onstitu t i o n a l  pr o h i bition and draft l egislation for the necessary 

s t atutory changes.

The Attorn e y  General's office (Deborah Vogt) is w o rk i n g  on their opinion 

w h i c h  should be forthcoming soon. T •
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M E M O R A N D U M D e c e m b e r  17, 1985

SUBJECT:

TO:

FROM:

L e g i s l a t i v e  access to c e r t a i n  ta x p a y e r  
i n f o r m a t i o n
(Work Ordet No. 14-1468)

M i k e  Greany, D i r e c t o r  
L e g i s l a t i v e  F i n a n c e  D i v i s i o n

R i c h a r d  A. B r a d l e y Q  
L e g i s l a t i v e  C o u n s e l ?

Y ou h a v e  r e q u e s t e d  that w e  c o m m e n t  on the ext e n t  of l e g i s l a­
tive and p u b l i c  access to c e r t a i n  i n f o r m a t i o n  r e g a r d i n g  
t a x p a y e r s . The i n f o r m a t i o n  that y o u  seek is the i d e n t i t y  of 
c o r p o r a t e  t a x p a y e r s  a g a i n s t  w h o m  a s s e s s m e n t s  h a v e  be e n  
issued. I g a t h e r  that the d i s c l o s u r e  you seek is not of a 
c o n f i d e n t i a l  l e g i s l a t i v e  o v e r s i g h t  c h a r a c t e r  and that y o u r  
r e q u e s t  is e s s e n t i a l l y  that t here be a p u b l i c  d i s c l o s u r e  of 
the facts involved.

Y o u r  r e q u e s t  n o t e s  the p r o v i s i o n s  of AS 4 3 . 05.230(1); the 
s e c t i o n  e s t a b l i s h e s  c r i m i n a l  p e n a l t i e s  for

a c u r r e n t  or f o r m e r  officer, employee, or agent of the 
state to d i v u l g e  the a m o u n t  of income or the p a r t i c u­
lars set out or d i s c l o s e d  in a r e p o r t  or r e t u r n  m a d e  
u n d e r  this title, except

(1) in c o n n e c t i o n  w i t h  o f f i c i a l  i n v e s t i g a t i o n s  or 
p r o c e e d i n g s  of the d e partment, w h e t h e r  j u d i c i a l  or 
a d m i n i s t r a t i v e ,  i n v o l v i n g  taxes due u n d e r  this 
title:

* * *

W h i l e  c o n s i d e r i n g  this section, h o wever, n o t e  the p r o v i s i o n s  
of sec. 230(e); it provi d e s ,  in part:



M i k e  Greany, D i r e c t o r  
L e g i s l a t i v e  F i n a n c e  D i v i s i o n  
Page 2
D e c e m b e r  17, 1985

(e) N o t h i n g  in this s e c t i o n  p r o h i b i t s  the p u b l i c a t i o n  
of . . . d e l i n q u e n t  lists s h o w i n g  the n a m e s  of t a x p a y­
ers w h o  ha v e  f a i l e d  to pay t h eir taxes at the time and 
in the m a n n e r  p r o v i d e d  b y  law, t o g e t h e r  w i t h  o t her 
r e l e v a n t  i n f o r m a t i o n  w h i c h  in the o p i n i o n  of the 
d e p a r t m e n t  m a y  a s s i s t  in the c o l l e c t i o n  of d e l i n q u e n t  
t a x e s .

This l a t t e r  s u b s e c t i o n  a p p e a r s  to r e f l e c t  a p r e s e n t  l e g i s l a­
tive d e t e r m i n a t i o n  that i n f o r m a t i o n  r e g a r d i n g  t a x p a y e r s  w h o  
are d e l i n q u e n t  in their r e s p o n s i b i l i t i e s  to the state does 
not e n joy a p r i v i l e g e d  status and the D e p a r t m e n t  of R e v e n u e  
m a y  d i s c l o s e  that i n f o r m a t i o n  if the d e p a r t m e n t  b e l i e v e s  
that the d i s c l o s u r e  w i l l  as s i s t  in the c o l l e c t i o n  of the 
t a x e s .

In m y  opinion, the d e p a r t m e n t  m a y  d i s c l o s e  chat i n f o r m a t i o n  
u n d e r  e x i s t i n g  law on the date that the taxes due are d e l i n­
quent. I a g ree that an a s s e s s m e n t  w i l l  t y p i c a l l y  o c c u r  
b e f o r e  t here is any d e l i n q u e n c y  and thus sec. 230(e) is not 
w h o l l y  r e s p o n s i v e  "to yo u r  request; I a l s o  a g ree that a 
d i s c l o s u r e  that r e m a i n s  w i t h i n  the d i s c r e t i o n  of the D e p a r t­
m e n t  of R e v e n u e  is not a s o l u t i o n  to y o u r  request.

A  s o l u t i o n  i s .to p r o v i d e  that the i d e n t i t y  of a t a x p a y e r  
a g a i n s t  w h o m  an a s s e s s m e n t  has b e e n  m a d e  is a p u b l i c  record, 
w h e t h e r  the t a x p a y e r  ag r e e s  that the a m o u n t  is due or not 
and r e g a r d l e s s  of delinquency.

It sho u l d  be n o t e d  that the t i m i n g  of the d i s c l o s u r e  of the 
a s s e s s m e n t  ra i s e s  v a l i d  p u b l i c  p o l i c y  issues that m a y  be 
c o m p l e x  c o n s i d e r i n g  the d i f f e r e n t  k i n d s  of taxes c o l l e c t e d  
b y  the state. As the e c o n o m i c  and b u s i n e s s  i n c i d e n t s  that 
b e c o m e  the o c c a s i o n  of a tax b e c o m e  m o r e  c o m p l e x  and p e r h a p s  
m o r e  amb i g u o u s ,  the time at w h i c h  the ev e n t s  gi v e  r i s e  to an 
a s s e s s m e n t  m a y  s i m i l a r l y  b e c o m e  m o r e  ambiguous.

W h a t  I c o n s i d e r  clear is that the t a x p a y e r  has no  v a l i d  
c l a i m  for p r o t e c t i o n  fr o m  this d i s c l o s u r e  u n d e r  the " p r i v a c y  
a m e n d m e n t "  [art. 1, sec. 22 of the A l r s k a  C o n s t i t u t i o n ]  or 
u n d e r  s i m i l a r  p r o v i s i o n s  or c o n c e p t ;  of the U.S. C o n s t i t u­
tion. W h i l e  the A l a s k a  C o n s t i t u t i o n  off e r s  an e x p l i c i t  
g u a r a n t e e  of p r i v a c y  (art. I, sec. 22), u n l i k e  the F e d e r a l  
Co n s t i t u t i o n ,  the tests for the e x i s t e n c e  of the r i ght to 
p r i v a c y  in a p a r t i c u l a r  c o n t e x t  are first, w h e t h e r  the 
p e r s o n  has e x h i b i t e d  an a c t u a l  (or s u b j e c t i v e )  e x p e c t a t i o n  
of p r i v a c y  and, second, w h e t h e r  t h ere is an e x p e c t a t i o n  that
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s o c i e t y  is p r e p a r e d  to r e c o g n i z e  that as a r e a s o n a b l e  right. 
H i l b e r s  v. M u n i c i p a l i t y  of A n c h o r a g e , 611 P . 2d 31 (Alaska 
1 $80). W h e t h e r  a c o r p o r a t i o n  has a l e s s e r  e x p e c t a t i o n  of 
p r i v a c y  than an i n d i v i d u a l  in the m a t t e r s  that are the 
s u b ject of this m e m o r a n d u m  or not, it is c lear that the 
a s s e s s m e n t  of t a x a t i o n  b y  p r o p e r l y  c o n s t i t u t e d  taxing 
a u t h o r i t i e s  is a r e s p o n s i b i l i t y  of g o v e r n m e n t  that, once 
done, is n o t  e x p e c t e d  to r e m a i n  p r i v a t e  and, in fact, p u b l i c  
p o l i c y  c o n c e r n s  d e m a n d  that it be done publi c l y .

The d e p a r t m e n t  may, of course, m a i n t a i n  as c o n f i d e n t i a l  
p r o p r i e t a r y  i n f o r m a t i o n  s u b m i t t e d  b y  a t a x p a y e r  in a p p r o p r i­
ate c i r c u m s t a n c e s .

A  b i l l  a m e n d i n g  sec. 230(e) i; the m a n n e r  s u g g e s t e d  is 
e n c l o s e d .

If I m a y  be  of f u r t h e r  a s s i s t a n c e ,  p l e a s e  advise.

R A B : m k r  
Ml -.141

E n c l o s u r e
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BY T H E  RULES C O M M I T T E E  BY 
R E Q U E S T  OF T H E  L E G I S L A T I V E

IN THE SE N A T E  B U D G E T  A N D  A U D I T  C O M M I T T E E

S E N A T E  B I L L  NO.

IN T H E  L E G I S L A T U R E  OF THE STATE OF  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  BILL

For an A c t  entitled: "An A c t  r e l a t i n g  to the d i s c l o s u r e  of state tax

a s s e s s m e n t s  o± the D e p a r t m e n t  of R e v e n u e . "

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF T H E  STATE OF ALASKA:

* S e c t i o n  1. AS 43. 0 5 . 2 3 0 ( e )  is a m e n d e d  to read:

(e) This s e c t i o n  does n o t  p r o h i b i t  [ NOTHING IN TH I S  S E C T I O N  

PROHIBITSJ the p u b l i c a t i o n  of s t a t i s t i c s  [SO] c l a s s i f i e d  as to p r e v e n t  

the i d e n t i f i c a t i o n  of p a r t i c u l a r  r e t u r n s  or r e p o r t s , t o g e t h e r  w i t h  

o t her r e l e v a n t  i n f o r m a t i o n  that, in the o p i n i o n  of the department, may 

assist in the c o l l e c t i o n  of taxes. The a s s e s s m e n t s  m a d e  by the d e­

par t m e n t  agai n s t  taxpayers and [UR T H E  P U B L I C A T I O N  OFJ d e l i n q u e n t  

lists s h o w i n g  the names of t a x p a y e r s  w h o  h a v e  t a i l e d  to pay their 

taxes at the timp and in the m a n n e r  p r o v i d e d  by law are p u b l i c  records 

[ , T O G E T H E R  W I T H  O T H E R  R E L E V A N T  I N F O R M A T I O N  W H I C H  IN T H E  O P I N I O N  O F  

THE D E P A R T M E N T  M A Y  A S S I S T  IN T H E  C O L L E C T I O N  OF D E L I N Q U E N T  TAXES].
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SUBJECT: Tax i n f o r m a t i o n  and the l e g i s l a t u r e
[ CSilB 502 (Finance))

TO: R e p r e s e n t a t i v e  Sam C o t t e n

FROM: R i c h a r d  A. B r a d l e y <\ 0
L e g i s l a t i v e  C o u n s e l ^ )

I b e l i e v e  that several c o mments should be m a d e  on the e n­
closed draft.

First, I have ai the a m e n d m e n t  s u g g e s t e d  by the D e p a r t­
me n t  of R e v e n u e  . _ AS 2A .10.070; the p r o v i s i o n  p r o v i d e s  that 
an e m p l o y e e  of the l e g i s l a t u r e  m a y  not dis c l o s e  tax i n f o r m a­
tion c o n t a i n e d  w i t h i n  a re p o r t  or r e t u r n  filed u n d e r  AS 43 
w i t h  the D e p a r t m e n t  and f u r n i s h e d  to the p e r s o n  u n d e r  AS 
4 3 . 0 5 . 2 3 0 ( h ) ." The m a t e r i a l  does n o t  r e a l l y  b e l o n g  there; I 
could find, however, no b e t t e r  p l a c e  for it. A n d  the m a t e­
rial a c t u a l l y  c o n s t i t u t e s  "overkill"; the bill a l r e a d y  c o n­
tains two s e parate and d i f f e r e n t  p r o v i s i o n s  m a k i n g  the sar.e 
p o i n t .

Thus AS 2 4 . 6 0 . 0 1 0  p r o v i d e s  that a " p e r s o n  to w h o m  this chapter 
a p p lies m a y  not dis c l o s e  tax i n f o r m a t i o n  c o n t a i n e d  w i t h i n  a 
r e p o r t  or r e t u r n  filed u n d e r  AS 43 w i t h  the D e p a r t m e n t  of 
R e v e n u e  and f u r n i s h e d  to the p e r s o n  u n d e r  AS 4 3 . 0 5 . 2 3 0 ( h ) . "
A n d  later in the bill, at the a m e n d m e n t  to AS 4 3 . 0 5 . 2 3 0  a d d­
ing s u b s e c t i o n  2 3 0 ( i ), the p r o v i s i o n  p r o v i d e s  that the " d i s­
closure of i n f o r m a t i o n  m a d e  c o n f i d e n t i a l  by this s e c t i o n  by 
a . . . p r e s e n t  or for m e r  e m p l o y e e  of the l e g i s l a t i v e  c o m­
mi t t e e  c o n s t i t u t e s  a v i o l a t i o n  of this s e c t i o n . "  And " v i o l a­
tion of this section" c o n s t i t u t e s  a felony. See sec. 4 of 
the bill; AS 43.05.230(f).

As you u n d e r s t a n d ,  there are v a l i d  l e g i s l a t i v e  d r a f t i n g  reasons 
for not s t a ting the same p r i n c i p l e  in n u m e r o u s  p r o v i s i o n s  of 
the statutes. Should the l e g i s l a t v rs .-..ange its ‘"ind and 
delete s e v eral but 'ass than all of the provi s i o n s ,
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c o n f u s i o n  in the law results. I s u g gest that the p r o v i s i o n  
be deleted.

Second, there has be e n  a q u e s t i o n  r a i s e d  a bout the p o w e r  of 
the l e g i s l a t u r e  to "waive" a p r o v i s i o n  of the A l a s k a  C o n s t i­
tution. See AS 43. 0 5 . 2 3 0 ( i )  as a d ded in the bill. It is 
fair to say that w a i v e r s  of c o n s t i t u t i o n a l  ri g h t s  are 
g e n e r a l l y  not favored.

I ha v e  d i s c u s s e d  this q u e s t i o n  w i t h  A s s i s t a n t  A t t o r n e y  G e n­
eral D e b o r a h  Vo g t  and she b e l i e v e s  that there are some o t her 
j u r i s d i c t i o n s  w h e r e  this ki n d  of w a i v e r  of a c o n s t i t u t i o n a l  
p r o v i s i o n  has a c t u a l l y  b e e n  i m p l emented. In d i s c u s s i n g  the 
m a t t e r  w i t h  her, however, she ag r e e d  that the q u e s t i o n  was 
open in this state u n t i l  the Supreme Court of A l a s k a  has 
o c c a s i o n  to e x a m i n e  the question.

Finally, I n o t e  that the change in sec. 5 of the bill from 
" w r i t t e n  c o n c u r r e n c e  of the s p e a k e r  . . .  or the p r e s i d e n t "  
to the c o n c e p t  of a si m p l e  r e s o l u t i o n  e f f e c t i v e l y  p r e v e n t s  a 
c o m m i t t e e  that did not a n t i c i p a t e  the n e e d  for r e t u r n  i n f o r­
ma t i o n  during the l e g i s l a t i v e  s e s sion fr o m  g e t t i n g  the i n­
form a t i o n  du r i n g  the interim. I wi l l  be preparin' an a m e n d­
ment  for use a d d r e s s i n g  the matter.

If I m a y  be of f u r t h e r  assist a n c e ,  p l e a s e  advise.

RAB: c sh  
m 3 / 1 0 4
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M i k e  Greany, D i r e c t o r  
L e g i s l a t i v e  F i n a n c e  D i v i s i o n  
L e g i s l a t i v e  B u d g e t  and A u d i t  C o m m i t t e e  
P o u c h  W F  - S t a t e  C a p i t o l  
Juneau, A l a s k a  9 9811

D e a r  Mr. Greany:

Y o u  h a v e  a s k e d  w h e t h e r  the D e p a r t m e n t s  of L a w  and 
R e v e n u e  are p r o h i b i t e d ,  u n d e r  AS 4 3 . 05.230, f r o m  d i s c l o s i n g  tc 
the L e g i s l a t u r e  or the p u b l i c  i n f o r m a t i o n  r e l a t i n g  to o u t s t a n d i n g  
a s s e s s m e n t s  a g a i n s t  c o r p o r a t e  tax p a y e r s ,  i n c l u d i n g  the i d e n t i t y  
of t h o s e  t a x p a y e r s .  Y o u  h a v e  f u r t h e r  a s k e d  whether, if the 
s t a t u t e  c u r r e n t l y  p r o h i b i t s  th a t  d i s c l o s u r e ,  it w o u l d  be legal to 
a m e n d  i_ t o  p e r m i t  d i s c l o s u r e .  W e  c o n c l u d e  t h a t  AS 4 3 . 0 5 . 2 3 0  
p r o h i b i t s  t h e  c o n t e m p l a t e d  d i s c l o s u r e ,  b u t  that, w i t h i n  c e r t a i n  
l i m i t a t i o n s ,  it m i g h t  b e  p o s s i b l e  to a m e n d  the s t a t u t e  to p e r m i t  
some d i s c l o s u r e  to the Legi s l a t u r e .

AS 4 3 . 0 5 . 2 3 0  p r o v i d e s  that, w i t h  c e r t a i n  exceptions, it 
is u n l a w f u l  to d i v u l g e  the p a r t i c u l a r s  set out or d i s c l o s e d  on a 
r e t u r n  or r e p o r t  m a d e  u n d e r  T i t l e  43. T h e  e x c e p t i o n s  include 
d i s c l o s u r e  to the t a x p a y e r  or in c o n n e c t i o n  w i t h  an off i c i a l  
i n v e s t i g a t i o n  of t h e  D e p a r t m e n t  of Revenue, a n d  e x c h a n g e  a g r e e­
m e n t s  w i t h  o t h e r  states, the U n i t e d  S t a t e s  a n d  the M u l t i s t a t e  T a x  
C o m m i s s i o n .  T h e  e x ceptions, then, do not i n c l u d e  d i s c l o s u r e  to 
the L e g i s l a t u r e  or to the public.

0 3 . C 5 L H
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AS 43.05.230(e) p r o v i d e s  th a t  the s e c t i o n  d o e s  not 
p r o h i b i t  t h e  p u b l i c a t i o n  of s t a t i s t i c s  t h a t  do n o t  d i s c l o s e  
p a r t i c u l a r  t a x p a y e r s .  Thus, u n d e r  t h i s  language, the D e p a r t m e n t  
m a y  d i s c l o s e  t h e  a g g r e g a t e  a m o u n t s  t h a t  h a v e  b e e n  a s s e s s e d  
a g a i n s t  c a t e g o r i e s  of t a x p a y e r s  u n d e r  v a r i o u s  taxes I u n d e r­
sta n d  t h a t  th i s  i n f o r m a t i o n  is c u r r e n t l y  avail*' jle to the 
L e g i s l a t u r e .

T h a t  s u b s e c t i o n  f u r t h e r  p e r m i t s  p u b l i c a t i o n  of the 
n a m e s  of d e l i n q u e n t  tax p a y e r s .  O u r  o f f i c e  has r e c e n t l y  a n a l y z e d  
t h i s  section, a n d  c o n c l u d e d  t h a t  p u b l i c a t i o n  s h o u l d  not be m a d e  
u n t i l  the a p p e a l  p e r i o d  u n d e r  AS 4 3 . 0 5 . 2 4 0  has run. Inf. A.G. 
Op. A u g u s t  21, 1985. Thus, a t a x p a y e r  w h o  h a s  f iled a p r o t e s t
a nd a p p e a l e d  an a s s e s s m e n t  is n o t  a " d e l i n q u e n t  t a x p a y e r "  for the 
p u r p o s e s  of th i s  section.

Thus, AS 43.05.230, as p r e s e n t l y  d rafted, p r o h i b i t s  the 
r e l e a s e  of the c o n t e m p l a t e d  i n f o r m a t i o n  to t h e  L e g i s l a t u r e  or  to 
t he public. Y o u r  q u e s t i o n  t h e n  b e c o m e s  w h e t h e r  the c o n s t i t u t i o n s  
of A l a s k a  a n d  the U n i t e d  S t a t e s  w o u l d  p e r m i t  a m e n d m e n t  of the 
s t a t u t e  to a u t h o r i z e  the d i s c l o s u r e .

B e f o r e  t u r n i n g  to :he c o n s t i t u t i o n a l  analysis, it wi l l  
b e  h e l p f u l  to set out the r a t i o n a l e  for laws p r o t e c t i n g  the 
c o n f i d e n t i a l i t y  of t a x  i n f o r m a t i o n .  T h e r e  are several. The m o s t  
o b v i o u s  is the p r o t e c t i o n  of t h e  p r i v a c y  i n t e r e s t  of t h e  t a x­
payer, c o u p l e d  w i t h  c o n c e r n  w i t h  p r o t e c t i o n  from 
s e l f - i n c r i m i n a t o r y  demands. S i n c e  t a x  r e t u r n s  are man d a t o r y ,  
g o v e r n m e n t s  h a v e  long b e e n  s e n s i t i v e  to the " s u b s t a n t i a l  and 
d i f f i c u l t  c o n s t i t u t i o n a l  q u e s t i o n s  [posed b y  o b l i g a t o r y  reports 
which] t o u c h  u p o n  i n t i m a t e  a r e a s  of an i n d i v i d u a l ' s  p e r s o n a l  
a f f a i r s  [and which] can r e v e a l  m u c h  a b o u t  a p e r s o n ' s  activities, 
a s s o c i a t i o n s ,  a n d  b e l i e f s . "  C a l i f o r n i a  B a n k e r s  Assn. v. S h u l t z . 
416 U.S. 21; 7 8 -79 (1973). Thus, t a x  c o n f i d e n t i a l i t y  sta t u t e s
r e f l e c t  l e g i s l a t i v e  p r o t e c t i o n  of a n  i n d i v i d u a l ' s  F i f t h  A m e n d m e n t  
( s e l f - i n c r i m i n a t i o n ) , F o u r t h  A m e n d m e n t  (search a n d  s e i z u r e ) , and 
F i r s t  A m e n d m e n t  (free a s s o c i a t i o n )  rights, as w e l l  as t h e  r i ght 
to privacy.

T a x  c o n f i d e n t i a l i t y  s t a t u t e s  a r e  a l s o  b a s e d  on a 
l e g i s l a t i v e  r e c o g n i t i o n  t h a t  o u r  t a x  lu w s  r e l y  h e a v i l y  on 
v o l u n t a r y  a s s e s s m e n t  and c o m p l i a n c e ,  a n d  t h a t  c o m p l i a n c e  is 
e n h a n c e d  w h e n  t h e  i n f o r m a t i o n  p r o v i d e d  is p r o t e c t e d .  Thus, the 
" p u r p o s e  of ... s t a t u t o r y  p r o v i s i o n s  p r o h i b i t i n g  d i s c l o s u r e  is to 
f a c i l i t a t e  t a x  e n f o r c e m e n t  b y  e n c o u r a g i n g  a t a x p a y e r  to m a k e  full 
and t r u t h f u l  d e c l a r a t i o n s  in h i s  return, w i t h o u t  fe a r  t h a t  t h ese
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s t a t e m e n t s  wi l l  be  r e v e a l e d  or u s e d  a g a i n s t  h i m  for o t h e r  p u r­
po s e s . "  W e b b  v. S t a n d a r d  Oil C o . . 319 P . 2d 621, 624.

T h e  c o n s t i t u t i o n a l  u n d e r p i n n i n g s  of c o n f i d e n t i a l i t y  
s t a t u t e s  p r i m a r i l y  p r o t e c t  t h e  r i g h t s  of i n d i v i d u a l s .  A t  least 
u n d e r  the U n i t e d  S t a t e s  C o n s t i t u t i o n ,  t h e s e  p r o t e c t i o n s  m a y  not 
as s t r o n g  for c o r p o r a t i o n s .  C a l i f o r n i a  Bankers, s u p r a , at 55, 
65-66. However, t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  h a s  h e l d  that 
t h e  F o u r t h  A m e n d m e n t  p r o t e c t i o n  from u n r e a s o n a b l e  s e a r c h e s  and 
s e i z u r e s  e x t e n d s  to b u s i n e s s  p r e m i s e s  at l e a s t  to t h e  e x t e n t  of 
r e q u i r i n g  a w a r r a n t  b e f o r e  a search. G.M. L e a s i n g  Corp. v. 
U n i t e d  S t a t e s . 429 U.S. 338 (1977). P r o b a b l y  t h e  s t r o n g e s t
c o n s t i t u t i o n a l  p r o t e c t i o n  at i ssue h e r e  w o u l d  be the r i g h t  to 
p r i v a c y  set o u t  in the A l a s k a  C o n s t i t u t i o n ,  a r t i c l e  I, s e c t i o n  
22.

F o r m e r  A t t o r n e y  G e n e r a l  J o h n  H a v e l o c k  e x p r e s s e d  the 
o p i n i o n  t h a t  A l a s k a ' s  t a x  c o n f i d e n t i a l i t y  s t a t u t e  p r o t e c t e d  
i n f o r m a t i o n  " w i t h i n  the a m b i t  of t h e  p r o t e c t i o n  i n t e n d e d  to be 
a f f o r d e d  b y  t h e  R i g h t  of P r i v a c y "  in the A l a s k a  C o n s t i t u t i o n .  
197.! Op. A t t ' y  Gen. #8. It is n o t  c l e a r  w h e t h e r  t h a t  p r o v i s i o n  
p r o t e c t s  c o r p o r a t i o n s .  In H i l b e r s  v. M u n i c i p a l i t y  of A n c h o r a g e . 
611 P . 2d 31, 43 (Alaska 1980), the c o u r t  h e l d  t h a t  the
" ' [ c ] o m m e r c i a l  and public' a s p e c t s  of a p p e l l a n t s '  m a s s a g e  p a r l o r  
a c t i v i t i e s  r e m o v e  t h e  s h i e l d  of p r i v a c y  f r o m  t h e s e  a c t i v i t i e s . "  
However, in W o o d s  & Rohde, Inc. v. State, Dept, of L a b o r. 565 P. 
2d 133 (Alaska 1977), the court, in h o l d i n g  t h a t  t h e  A l a s k a  
c o n s t i t u t i o n  p r o h i b i t s  w a r r a n t l e s s  s e a r c h e s  of b u s i n e s s  premi s e s ,  
s t a t e d  t h a t  its c o n c l u s i o n  w a s  " b o t t o m e d  on the a m e n d m e n t  to our 
c o n s t i t u t i o n  f o u n d  in a r t i c l e  I, s e c t i o n  22..." W e  w i l l  a s s u m e  
t h a t  A l a s k a ' s  p r i v a c y  p r o t e c t i o n  extends, at l e ast to some 
degree, to c o r p o r a t i o n s .  It m a y  be t h a t  o u r  c o u r t  w o u l d  hold, 
for example, t h a t  the c o n s t i t u t i o n a l  p r o v i s i o n  p r o t e c t s  a 
c o r p o r a t i o n ' s  p r o p r i e t a r y  or  s e n s i t i v e  i n f o r m a t i o n .  In addition, 
t h e  line b e t w e e n  p e r s o n a l  a c t i v i t y  a n d  c o r p o r a t e  a c t i v i t y  m a y  be 
a t h i n  one, p a r t i c u l a r l y  in the c a s e  of small, c l o s e l y  h e l d  
c o r p o r a t i o n s .

Further, a b u s i n e s s  m a y  h a v e  a p r i v a c y  i n t e r e s t  
u n r e l a t e d  to p r o p r i e t a r y  i n f o r mation: it c o u l d  b e  a r g u e d  t h a t  the 
s i m p l e  d i s c l o s u r e  of the e x i s t e n c e  of an  a s s e s s m e n t  c c u l d  be 
e m b a r r a s s i n g ,  s i n c e  it m i g h t  i m p l y  d e l i n q u e n c y  or t a x  evasion. 
T h e  D e p a r t m e n t  of R e v e n u e  t e l l s  m e  t h a t  a g r e a t  m a n y  a s s e s s m e n t s  
a g a i n s t  t a x p a y e r s  a r e  r e d u c e d  d u r i n g  the r e v i e w  p r o c e s s  w i t h i n  
t h e  d e p a r t m e n t .  T h a t  is, the t a x p a y e r  m a y  p r evail, b e f o r e  the 
d e p a r t m e n t ,  on one or  m o r e  issues at t h e  i n f o r m a l  c o n f e r e n c e
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level, a f t e r  a formal c o n f e r e n c e ,  or a fter a h e a r i n g .  A  t a x p a y e r  
w h o  is m a k i n g  a l e gitimate, g o o d  f aith (and p e r h a p s  successful) 
a r g u m e n t  t h a t  a n  a s s e s s m e n t  is n o t  due is in a v e r y  d i f f e r e n t
p o s i t i o n  f r o m  one a g a i n s t  w h o m  the issues h a v e  b e e n  d e c i d e d  and
w h o  s t ill d o e s  not pay. If t h e  D e p a r t m e n t  w e r e  to d i s c l o s e  the 
a m o u n t s  of c o n t e s t e d  a s s e s s m e n t s ,  t a x p a y e r s  w o u l d  l i k e l y  c h a l­
le n g e  t h a t  d i s c l o s u r e  as an i n v a s i o n  of a p r i v a c y  interest.

T h e  t e s t  for i n t e r e s t s  p r o t e c t e d  u n d e r  the A l a s k a  
C o n s t i t u t i o n ' s  p r i v a c y  a m e n d m e n t  is that a p e r s o n  h a v e  an act u a l  
e x p e c t a t i o n  of p r i v a c  and t h a t  t h e  e x p e c t a t i o n  b e  one s o c i e t y  
is p r e p a r e d  to r e c o g n i s e  as r e a s o n a b l e .  H i l b e r s . s u p r a . 611 P . 2d 
at 42. If a p r i v a c y  i n t e r e s t  is implicated, t h e n  t h a t  i n t e r e s t  
m u s t  be  b a l a n c e d  a g a i n s t  the p u b l i c  interest in disclo s u r e .  A t  
l e a s t  as far as c e r t a i n  c o m p e t i t i v e  i n f o r m a t i o n  is c o n cerned, it 
is l i k e l y  t h a t  o u r  c o u r t  w o u l d  h o l d  that the p r i v a c y  i n t e r e s t  in 
n o n - d i s c l o s u r e  is f a i r l y  s t r o n g  —  at least u n l e s s  a n d  u n t i l  a 
t a x p a y e r  is a c t u a l l y  d e l i n q u e n t .  Yo u r  r e q u e s t  f o r  an o p i n i o n  
d o e s  not a r t i c u l a t e  a n y  p a r t i c u l a r  l e g i s l a t i v e  n e e d - t o - k n o w ,  or 
p u b l i c  interest, a g a i n s t  w h i c h  to b a l a n c e  t h i s  p r i v a c y  interest. 
A s  a result, it is d i f f i c u l t  to p r e d i c t  h o w  o u r  c o u r t  w o u l d
b a l a n c e  t h e  c o m p e t i n g  interests.

T h e  D e p a r t m e n t  of R e v e n u e  has e x p r e s s e d  c o n c e r n  t h a t  
t h e  s i m p l e  d i s c l o s u r e  of the a m o u n t  of an a s s e s s m e n t  m i g h t  r e v e a l  
s e n s i t i v e  i n f o r m a t i o n  a b o u t  taxpayers. A s  an example, the 
f i s h e r i e s  b u s i n e s s  t a x  i n v o l v e s  a v e r y  s i m p l e  cal c u l a t i o n ,  and 
r e v e a l i n g  a t a x p a y e r ' s  l i a b i l i t y  u n d e r  t h a t  a c t  w o u l d  be
t a n t a m o u n t  to r e v e a l i n g  t h e  v o l u m e  of fish p r o c e s s e d  b y  the 
taxpa y e r .  Sim i l a r l y ,  in the oil industry, it is possible* t h u t  
d i s c l o s u r e  of a s s e s s m e n t s  c o u l d  a l l o w  one t a x p a y e r  to l e a r n  
v a l u a b l e  i n f o r m a t i o n  a b o u t  t h e  t r a n s p o r t a t i o n  c o s t s  or v a l u a t i o n  
p r a c t i c e s  of its com p e t i t o r s .

It is p o s s i b l e  t h a t  so m e  d i s c l o s u r e  c o u l d  be m a d e  to 
t h e  l e g i s l a t u r e  t h a t  w o u l d  n o t  r e v e a l  s e n s i t i v e  or p r o p r i e t a r y  
i n f o r m a t i o n .  A t  l e a s t  in t h e  c a s e  of a large, public,../ h e l d  
c o r p o r a t i o n ,  w h o s e  s h a r e h o l d e r s  are o f t e n  e n t i t l e d  to tax r e c o r d s  
(s e e , 26 U.S.C. 6103(e)), an e x p e c t a t i o n  of p r i v a c y  w i t h  r e g a r d  
to at l e a s t  so m e  t a x  i n f o r m a t i o n  m i g h t  not b e  v e r y  strong, and 
m i g h t  be o u t w e i g h e d  b y  l e g i t i m a t e  p u b l i c  interest. However, in 
v i e w  of t h e  p o t e n t i a l  for t h e  i n a d v e r t e n t  r e v e l a t i o n  cf s e n s i t i v e  
i n f o r m a t i o n ,  I b e l i e v e  t h a t  t h e  l e g i s l a t u r e  s h o u l d  a p p r o a c h  any 
a m e n d m e n t  to t h e  n o n - d i s c l o s u r e  s t a t u t e  w i t h  c a ution.
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O n e  f inal c o n s i d e r a t i o n  s h o u l d  be d i s c u s s e d .  Ti.* -r.cate 
p r e s e n t l y  r e c e i v e s  t a x  i n f o r m a t i o n  from the U n i t e d  S t a t e s  —  and 
is a u t h o r i z e d  to r e c e i v e  i n f o r m a t i o n  from o t h e r  s t a t e s  —  so long 
as t h a t  i n f o r m a t i o n  is k e p t  s t r i c t l y  c o n f i d e n t i a l .  F e d e r a l  
r e g u l a t i o n s  a d o p t e d  u n d e r  26 U.S.C. 6103 a u t h o r i z e  t h e  IRS to 
t e r m i n a t e  t h e  e x c h a n g e  of i n f o r m a t i o n  if t h e  s t a t e  m a k e s  
u n a u t h o r i z e d  d i s c l o s u r e  of f e d eral tax r e t u r n  i n f o r m a t i o n  r e­
ce i v e d  u n d e r  t h e  agr e e m e n t .  T h e  D e p a r t m e n t  o f  R e v e n u e  is c o n­
ce r n e d  that t h e  d i s c l o s u r e  c o n t e m p l a t e d  by t h i s  o p i n i o n  r e q u e s t  
m a y  j e o p a r d i z e  the e x c h a n g e  a g r e e m e n t  wi t h  the IRS.

In c o n c l u s i o n ,  w i t h o u t  an a r t i c u l a t i o n  of t h e  p u b l i c  
p u r p o s e  to be  a c c o m p l i s h e d  b y  t h e  p r o p o s e d  c h a n g e s ,  it is i m p o s­
si b l e  to a s s e s s  w h e t h e r  o u r  s u p r e m e  c o urt w o u l d  fi n d  a v i o l a t i o n  
of t h e  s t a t e ' s  p r i v a c y  ame n d m e n t .  It is p o s s i b l e  t h a t  a f a i r l y  
s t r o n g  p u b l i c  p u r p o s e  w o u l d  o u t w e i g h  the p r i v a c y  i n t e r e s t s  of at 
l e a s t  some t y p e s  of c o r p o r a t e  t a x payers, with r e s p e c t  t o  at l e a s t  
so m e  t ypes of info r m a t i o n .  If t h i s  l e g i s l a t i o n  is pur s u e d ,  the 
p u b l i c  p u r p o s e  s o u g h t  to be  a c c o m p l i s h e d  s h o u l d  b e  c l e a r l y  
ar t i c ulated. It t h e n  w o u l d  be  a d v i s a b l e  to l i m i t  an a m e n d m e n t  to 
AS 4 3 . 0 5 . 2 3 0  t o  t h e  n a r r o w e s t  r a n g e  of s i t u a t i o n s  t h a t  w o u l d  m e e t  
t h e  l e g i s l a t u r e ' s  n e e d  for information. T h e  D e p a r t m e n t  of 
R e v e n u e  s h o u l d  b e  c o n s u l t e d  c o n c e r n i n g  t h e  p o t e n t i a l  for 
i n a d v e r t e n t  d i s c l o s u r e  of p r o p r i e t a r y  inf o r m a t i o n .  L e g i s l a t i o n  
m i g h t  be l i m i t e d  to p u b l i c  c o r p o r a t i o n s ,  an d / o r  t o  a s s e s s m e n t s  in 
e x c e s s  of a c e r t a i n  d o l l a r  amount, or in e x c e s s  of a c e r t a i n  
f r a c t i o n  of t h e  t a x p a y e r ' s  r e p o r t e d  income. In any event, 
d i s c l o s u r e  s h o u l d  b e  l i m i t e d  to the na m e  of t h e  t a x p a y e r  a n d  the 
a m o u n t  of the a s s e s s m e n t ,  and not i n c l u d e  the u n d e r l y i n g  d a t a  or 
c a l c u l a t i o n s  t h a t  w e n t  into m a k i n g  the a s s e s s m e n t ,  s i n c e  t h a t  
i n f o r m a t i o n  is o f t e n  p r o p r i e t a r y .

P l e a s e  let m e  K n o w  if o u r  o f f i c e  can b e  of a n y  f u r t h e r  
assistance.

Sincerely,

D e b o r a h  V o g t  
A s s i s t a n t  A t t o r n e y  G e n e r a l

DV: jf
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January 31, 1984

Robert D. Heath 
Commissioner 
Department of Revenue 
Pouch S
Juneau, Alaska 99811 

Dear Commissioner Heath;
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O F F I C E  O f  I H 1  C O M M iS S iO N E f l

This is to_reaffirm the working relationship under which the 
Division of Legislative Audit will have access to confiden­
tial information during the course of its financial compli­
ance audit of the Alaska Department of Revenue's Fiscal Year 
19S3 operations.

The inter-agency agreement between the Alaska Department of 
Revenue and the Division of Legislative Audit dated December 
1, 1980, permits the Division of Legislative Audit access to 
confidential records for audit purposes only, and provides 
that no confidential information shall be released in any 
audit reports or other reports, or by verbal communication.

If you agree to continue tr.is agreement, please sign below 
and return tho original copy of this letter to us.

Sincer.eiy,

Gerald L. L’ilkerson, CPA 
Legislative Auditor 
Division of Legislative Audit

Department of Revenue

By
Robert D. Heatr. V 
Commissioner of Revenue

Division cf Legislative Audit

Bv
G e r’:d L . 
Legislative Auditor



Joseph K. Donohue 
Deputy Commissioner - 

Taxation 
Departxent of Revenue 
Pouch S
Juneau, Alaska 99811 

Dear Commissioner Donohue-.

This is to reaffirx the working relationship under which the 
Division of Legislative Aucit will have access to confiden­
tial inforxation during the course of its audit of the 
shared taxer program in the Alaska Department of Revenue.

The inter-agency agreement between the Alaska Department of 
Revenue and the Division of Legislative Audit dated 
December 1, I960, permits the Division of Legislative Audit 
access to confidential records for audit purposes only, and 
provides that no confidential information shall be released 
in any audit reports or other reports, or by verbal communi­
cation.

If you agree to continue this agreement please sign below 
=nd return the original copy of this letter to us.

Sincerely,

Gerald L. Wilder son, 
Legislative Auditor 
Division of Legislative Audit

Thomas K. williams Gerais L. V7i1kej&hn
Commissioner of Revenue -•^’̂'Legislative Auairor
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This agreement entered into this 2nd day of December, 1980, 

is made by and between the Department of Revenue of the 

State of Alaska, herinafter referred to as the "Department", 

and the Legislative Audit Division hereinafter referred to 

as the "Division."

WHEREAS, under AS 24.20.271 the Division is empowered to 

have access at all times to the books, accounts, reports, or 

other records, whether confidential or not, of every state 

agency.

WHEREAS the Department is prohibited from disclosing or 

permitting the disclosure of tax information under AS 09.25.100 

and AS 43.05.230.

WHEREAS tax information is required to be kept confidential 

under AS 09.25.100 and AS 43.05.230 and

WHEREAS the Attorney General has determined in Opinion 

dated November 21, 1972 which opinion was reaffirmed orally 

on November 27, 1980 that the conflicting responsibilities 

or the Department and the Division may be reconciled in a 

carefully drawi. set of procedures regardinj the audit of the 

Department by the Division and its access to Department 

files.

NOW THEREFORE the Department and the Division agree as 

follows:

I. The Department agrees that the auditors of the

Division ma> -.ave access to the records and files 

of the Department when it is conducting an audit 

of the Department of Revenue and at no other

INTER-AGENCY AGREEMENT



c r

2. If the Division in the conduct of its audit determines 

that it must have access to information made 

confidential by AS A3.05.230 and AS 09.25.100, it 

will select a large sample of files on a random 

basis for use in the audit.

3. The Department will designate those persons of the 

department who shall be responsible for locating and 

delivering files to the auditors of the Division 

and the Division will obtain files and records

only through these designated persons.

A. The Department shall provide the sample of files for 

the auditors in a secured area within the offices 

of the department of Revenue.

5. The Department shall provide a lockable file cabinet 

in the Department of Revenue's secured file area 

for the purpose of scoring the Division work 

papers, records, and files used in the audit. The 

Divison shall be given all keys to that cabinet 

and the cabinet shall remain in the possession of 

the Department.

RECORDS

All records, files, work papers, and other material 

which disclose the particulars of the taxpayer shall 

not be removed from the possession of the Department. 

All records, files, work papers, and other materials 

used by the Division in its audit shall be kept in a 

locked file cabinet in the Department's secure file 

area of which the Division has the only keys.

After an audit has been completed, the Division and 

the Department shall go through all files, records, an
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work papers to determine those items which may be 

removed from the Department without disclosing the 

particulars of a taxpayer. The Department and the 

Division shall excise all identifying particulars 

from the work papers and supporting documents which 

are removed. The Commissioner of the Department of 

Revenue shall make the final determination on what 

materials may be removed from the Department; however, 

all Division work papers not containing taxpayer 

identifying information may be removed from the 

Department to be held by the Divison.

III. NONDISCLOSURE OF INFORMATION

The Division agrees that it will not disclose the parti­

culars of any taxpayer's tax return or report which are 

revealed during an audit. Confidential information shall 

not be included in any report, statement or ocher dis­

closure of the Divison or its employees and shall not 

be disclosed to anyone outside the Division including 

members of the Legislative Budget and Audit Committee.

As stipulated in the Legislative Budget and Audit Commit­

tee policies and procedures, the Division will notify the 

Committee that an audit is scheduled that will include 

information considered confidential by law. The Division 

will obtain written waivers from each member of the 

Committee which will allow the Division to withhold all 

confidential information from the Committee. The Depart­

ment may request proof of such waivers prior to releasing 

confidential records and particulars.
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IV. DECLARATIONS OF CONFIDENTIALITY BY EMPLOYEES OF THE DIVISION

All employees of the Division conducting an audit or hav­

ing access to information of the audit shall sign a con­

fidentiality statement provided by the Department which 

shall remain on file with the Department.

DEPARTMENT OF REVENUE

B
Thomas K. Williams 
Commissioner of Revenue

DIVISION OF LEGISLATIVE AUDIT

By:
Gerald L. Wilkerson 
Legislative Audito

APPROVED:

WILSON L. CONDON 
ATTORNEY GENERAL

Susan Burke
Assistant Attorney General
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I a c k n o w l e d g e  t h a t  I h a v e  r e a d  a n d  u n d e r s t a n d  th e  f o l l o w i n g  a n d  t h a t  
I w i l l  be s u b j e c t  to a n y  p e n a l t i e s  p r o v i d e d  by l a w  for b r e a c h  of 

t h i s  trust.

Ir. a c c o r d a n c e  w i t h  AS <2. 0 5 . 2 2 0  a n d  I n t e r n a l  R e v e n u e  
C o d e  S e c t i o n  721 2, it is in v i o l a t i o n  of A l a s k a  S t a t u t e s  
a nd f e d e r a l  c o d e  for a n y  p e r s o n  h a v i n g  i n f o r m a t i o n  r e l a t i n g  
to a t a x p a y e r  w h i c h  is o b t a i n e d  d u r i n g  the p e r f o r m a n c e  of 
d u t i e s  in the D e p a r t m e n t  of R e v e n u e  tc d i s c u s s  t h i s  i n f o r m a t i o n  
w i t h  a n y o n e  not  h a v i n g  a n e e d  a n d  l e g a l  r i g h t  to k n o w .

,Cktu»W hL. AwJiSy.
S*cndcur6
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DEPARTMENT OF REVK1ME
OFFICE OF THE COMMISSIONER

BILL SHEFFIELD, GOVERNOR

POUCHs
JUNEAU, ALASKA 99811 
PHONE: 1907) 465-23C0

January 22, 1986

The Honorable Sam Cotten 
Alaska State Legislature 
P.O. Box V 
Juneau, AK SS811

Dear Representative Cotten:

The enclosed information pertains to your request that I provide you 
with the statutory authority that precludes my releasing aetails about 
payments by company relative to the TAPS case.

The two statute; are Section 05.25.100, which you cited at 
yesterday's hearing, and the other is Section 43.05.230.

Vincent D. Wright 
Chief of Research

VDW:mkw 
86-17

Enclosure



A la sk a  State L e g isl a t u r e
H o u s e  o f  R e p r e s e n t a t i v e s

January 27, 1986

V i n c e  W r i g h t  
Dept, of R e v e n u e  
.IS 0400

D e a r  Mr. W r i g h t

T h a n k  y o u  f o r  t h e  c o p i e s  of  t h e  statutes. As  y o u  are well 
aware, I o w n  a set of A l a s k a  S t a t u t e s  and t h e r e f o r e  do not 
n e e d  y o u  t o  g o  to the e x p e n s e  and t r o u b l e  of c o p y i n g  t h ese 
s e c t i o n s .

of A l a s k a  f r o m  S O H I O  in r e l a t i o n  t o  t h e  T A P S  settlement.

Y o u r  r e s p o n s e  i n d i c a t e s  t h a t  y o u  m a d e  no e f f o r t  to c o o p e r a t e  
w i t h  t h e  H o u s e  F i n a n c e  committee.

W e  u n d e r s t a n d  t h e  lew, w e  d o n ' t  w a n t  you t o  b r e a k  it by 
e x p o s i n g  c o n f i d e n t i a l  information.

I e x p e c t e d  t h a t  w h a t e v e r  " s t a t i s t i c s  p r e s e n t e d  in a m a n n e r  
t h a t  p r e v e n t s  t h e  i d e n t i f i c a t i o n  of p a r t i c u l a r  r e p o r t s  and 
i t e m s  (or r e t u r n s  )" w o u l d  be  p r e s e n t e d  r a t h e r  t h a n  u s i n g  t h e  
v a l u a b l e  t i m e  of y o u r  e m p l o y e e s  to n e e d l e s s l y  o p e r a t e  a x e r o x  
m a c h i n e .

In r e g a r d  to y o u r  l e t t e r  of J a n u a r y  24 on t h e  s u b j e c t  of tax 
r e d u c t i o n s ,  I d i d  not a s k  for the e f f e c t  of e l i m i n a t i o n  of the 
ELF, r a t h e r  t h e  d o l l a r  a m o u n t  of the r e d u c t i o n  as a r e s u l t  of 
t h e  e x i s t i n g  law.

I a s k e d  f o r  s e m e  i n f o r m a t i o n  a b o u t  m o n e y  c o m i n g  to the State



I c o n c l u d e  t h a t  t h o s e  n u m b e r s  are $179 m i l l i o n  and $169 
m i l l i o n  r e s p e c t i v e l y  for FY 88 a n d  FY 89. P l e a s e  a d v i s e  if 
I ' m  n o t  correct.

S i n c e r e l y ,

Rep. S a m  C o t t e n

1. A S . 0 9 . 2 5 . 1 0 0
2 . A S . 4 3 . 0 5 . 230(e)
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cc J i m  Ayers, D i r e c t o r  of L e g i s l a t i v e  R e l a t i o n s  
M a r y  N o r d a l e ,  C o m m i s s i o n e r ,  Dept, of R e v e n u e  
H o u s e  F i n a n c e  C o m m i t t e e  M e m b e r s



f r o m  c h a n g i n g  that factor. Mr. L o g s d o n  said it w o uld lower the 
e f f e c t i v e  tax rate from a p p r o x i m a t e l y  14# to 1156.
R e p r e s e n t a t i v e  C o t t e n  asked that the D e p a r t m e n t  of R e v e n u e  
p r o v i d e  the m e m b e r s  w i i n  the amount in v o l v e d  w i t h  the tax 
r e d u c t i o n s  t h e y  a n t i c i p a t e  for P r u d h o e  in FY 88. Mr. L o g s d o n  
s a i d  he w o u l d  get those figu r e s  to the c o m m i t t e e  members. 
R e p r e s e n t a t i v e  C o t t e n  asked if S o hio was m a k i n g  p a y m e n t s  prior to 
t h e i r  settle m e n t .  Mr. W r i g h t  said m o n e y  was c o m i n g  in from 
Sohio. Mr. W r i g h t  said that w o u l d  r e l a t e  p a r t i a l l y  to the refund 
and l e g a l  expenses. Mr. L o g s d o n  e x p l a i n e d  that the p e o p l e  who 
p r o d u c e  and ship the ..oil vere not n e c e s s a r i l y  o n a i n  the same. He 
said the companies who produce oil on the N o r t h  S l ope p urchase 
t r a n s p o r t a t i o n  services from other com p a n i e s .  He said w i t h  
,regard to the settlement, it was the p i p e l i n e  owners w h o  settled, 
n o t  the producers.
' V t V J  -
R e p r e s e n t a t i v e  Cotten asked that a m e m o  be p r e p a r e d  for the 
c o m m i t t e e  members describing wh a t  i n f o r m a t i o n  is a v a i l a b l e  to 
t h e m  according to statute and wh a t  is c o n f i d e n t i a l  information.

R e p r e s e n t a t i v e  C o t t e n  r e f e r e n c e d  news p a per a r t i c l e s  w h i c h  state 
fu t u r e  oil p r i c e s  looking d i s a s t r o u s  and a s k e d  wh a t  the be s t  w a y  
to e v a l u a t e  their s t a t e m e n t s  w o u l d  be. Mr. L o g s d o n  said they 
s h o u l d  w a t c h  for a n n o u n c e m e n t s  r e g a r d i n g  D o m e s t i c  oil produ c e r s  
l o w e r i n g  their posted prices. He said t h o s e  n o r m a l l y  t r a n s l a t e  
into dollar for dollar r e d u c t i o n s  in N o r t h  S l o p e  oil.

S e n a t o r  V i c  F i s c h e r  r e f e r e n c e d  the chart p r o v i d e d  b y  Mr. L o g s d o n  
w h i c h  p r o j e c t e d  a stable revenue f l o w  a fter 1988 and asked if 
that was b a s e d  on inflated dollars. Mr. L o g s d o n  said they were 
n o m i n a l  d o l l a r s  and the p u r c h a s i n g  p o w e r  w o u l d  decline.

C h a i r m a n  A d a m s  asked Mr. W r i g h t  if t h e y  w o u l d  be p r o v i d i n g  the 
A d m i n i s t r a t i o n  wi t h  a m o n t h l y  r e v e n u e  f o r e c a s t  b e c a u s e  of the 
d a ily p rice fluctu a t i o n s ,  verses the n o r m a l  q u a r t e r l y  revenue 
forecast. Mr. W r i g h t  said he did not feel that w o u l d  be 
n e c e s s a r y  at t h i s  point in time, but if t h e y  did s u p p l y  them w i t h  
a d d i t i o n a l  information, they w o u l d  al s o  p r o v i d e  the f i n a n c e  
c o m m i t t e e  m e m b e r s  w i t h  the same i n f o r mation. C h a i r m a n  Adams 
r e f e r e n c e d  a recent article in B u s i n e s s  W o r l d  m a g a z i n e  w h i c h  
st a t e d  S o h i o  w a s  w r i t i n g  off a p p r o x i m a t e l y  $1.1 b i l l i o n  and 
as ked if that w o u l d  affect the M a r c h  r e v e n u e  proje c t i o n .  Mr. 
W r i g h t  i n f o r m e d  m e m b e r s  that had a l r e a d y  b e e n  t a k e n  into 
c o n s i d e r a t i o n  and w a s  included in t h e i r  ca l c u l a t i o n s .

R e p r e s e n t a t i v e  R i n g s t a d  ref e r e n c e d  the c hart on a t t a c h m e n t  #3 and 
asked, fr o m  a b u d g e t  p o int of view, if it was the D e p a r t m e n t ' s  
s u g g e s t i o n  that the l e g i s l a t u r e  w o u l d  have a p p r o x i m a t e l y  $2 
b i l l i o n  a year to spend fr o m  1988 t h r o u g h  1992. Mr. W r i g h t  said 
that was correct. Mr. L o g s d o n  st a t e d  if th e y  we n t  w i t h  the 30# 
case, the number w o u l d  be lower in the l o n g  run. He said the 30# 
nu m b e r  w o u l d  b e c o m e  a lot lower t h a n  the a v e r a g e  number the
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BILL SHEFFIELD, GOVERNOR

DEPARTMENT OF R EV K M 'E POUCHS
JUNEAU. ALASKA 99811 
PHONE: 1907) 465-2300

OFFICE OF THE COMMISSIONER /
l
/

January 24, 1986

The Honorable Sam Cotten 
Alaska State Legislature 
P.O. Box V 
Juneau, AK 99811

Dear Representative Cotten:

Per your request, I have examined the revenue impact of eliminating 
the ELF from North Slope severance tax calculations. Based on the 
December 85 mean case forecast, elimination of the ELF will yield 
approximately 244 million additional dollars from North Slope production 
in FY 1988 of which approximately 179 million comes from the Sadlerochit 
formation.

Similarly, using the December 85 mean case forecast, elimination of 
the ELF will yield approximately 258 million additional dollars from 
North Slope production in FY 1989 of which approximately 169 million 
comes from the Sad-lerochit formation.

Sincerely

VDW:AZ:mkw
86-21



BILL SHEFFIELD, GOVERNOR

DEPARTMENT OF REVENUE POUCHS
JUNEAU. ALASKA 99811 
PHONE: 1907) 465-2300

OFFICE OF THE COMMISSIONER ;

January 22, 1986

The Honorable Sam Cotten 
Alaska State Legislature 
P.O. Box V 
Juneau, AK 95811

Dear Representative Cotten:

The enclosed information pertains to your request that I provide you 
with the statutory authority that precludes my releasing details about 
payments by company relative to the TAPS case.

The two statutes are Section 05.25.100, which you cited at 
yesterday's hearing, and the other is Section 43.05.230.

Sincerely

Vincent D. Wright 
Chief of Research

VDW:mkw
86-17

Enclosure



to the money, instrument, or property, or the person waives it. If the 
objection is to the amount of money, the terms of the instrument, or the 
amount or kind of property, the person shall specify the amount, terms, 
or kind which the person requires, or is precluded from objecting later. 
This section shall not be construed to modify or change in any manner 
corresponding provisions of the Uniform Commercial Code (AS 45.01 
— 45.09). (§ 3.20 ch 101 SLA 1962)

NOTES TO  DECISIONS

It is no t n e ce ssa ry  to tender c a sh ,  con s t i tu te  a p ro p e r  tender. Ward v. 
Ward v. Miller, 13 Alaska 752 (1952). Miller, 13 Alaska 752 (1952).

And a check , unob jec ted  to, w ou ld

Sec. 09.25.100. Disposition of tax information. Information in 
the possession of the Department of Revenue which discloses the par- 
ticulars of the business or affairs of a taxpayer or other person is not 
a mattirof public record, except for purposes ofTnvestigation and'law 
enforcement. The information shall be kept confidential except when 
its production is required in an official investigation or court pro­
ceeding. These restrictions do not prohibit the publication of statistics 
presented in a manner that prevents the identification of paiticular 
reports and items, or prohibit the publication of tax lists showing the 
names of taxpayers who are delinquent and relevant information, 
which.may assist in the collection of delinquent taxes. (§ 3.21 ch 101* 
SLA 1962) ~ ---------

Colla te ra l re fe rences . — Validity, con- dentiality of income tax returns and infor-
struction, and effect of state laws mation 1 ALR4th 959.
requiring state officials to protect confi-

Sec. 09.25.110. Inspection and copies of publ;c records. Unless 
specifically provided otherwise the books, records, papers, files, 
accounts, writings, and transactions of all agencies and departments 
are public records and are open to inspection by the public under rea­
sonable rules during regular office hours. The public officer having the 
custody of public records shall give on request and payment of costs a 
certified copy of the public record. (§ 3.22 ch 101 SLA 1962)

Cross re fe rences . For proof of public management and preservation of public
records, see Evid. R. 1005; for records, see AS 40.21.
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(e) A penalty imposed by this section shall be collected at the same 
time, in the same manner, and as a part of the original tax. However, 
if the original tax is paid before neglect or fraud is discovered, the 
penalty shall be collected in the same manner as the original tax. 
Interest may not be collected on a penalty imposed by this section. (§ 2 
ch 166 SLA 1976; am § 1 ch 1.13 SLA 1980; am § 1 ch 39 SLA 1982)

Effect of am endm en ts .  — The 1980 
amendment, in subsection (a), inserted "at 
the time or times required by law or regu­
lation" in the first sentence and deleted 
the former third sentence, which read: 
"The penalty shall be collected at the same 
time, in the same manner and as a part of

the original tax; but if the original tax is 
paid before the neglect is discovered, the 
penalty shall be collected in the same 
manner as the original tax", and added 
subsections (b)-te).

The 1982 amendment, added the present 
third sentence of subsection (a).

Sec. 43.05.225. Interest on taxes. Unless otherwise provided, 
when a tax levied in this title becomes delinquent it bears interest at 
the rate of 12 percent a year. (§ 2 ch 166 SLA 1976; am § 2 ch 82 SLA 
1982)

Effect o f am endm en ts .  — The 1982 
amendment increased the ra te of interest 
from eight percent to 12 percent.

Sec. 43.05.230. Disclosure of tax returns and reports, (a) It is 
unlawful for a current or former officer, employee, or agent of the state 
to divulge the amount of income or the particulars set out or disclosed 
in a report or return made under this title, except

(1) in connection with official investigations or proceedings of the 
department, whether judicial or administrative, involving taxes due 
under this title;

(2) in connection with official investigations or proceedings of the 
child support enforcement agency, whether judicial or administrative, 
involving child support obligations imposed or imposable under AS 25 
or AS 47;

(3) as provided in AS 38.05.036 pertaining to audit functions; and
(4) as otherwise provided in this section.
(b) The department, upon written request, shall furnish to the 

taxpayer a copy of the taxpayer’s tax return upon payment of a fee of 
$1 per page.

(c) The department may permit the proper officer of the United 
States or of a state, territory or possession of the United States or of the 
Dominion of Canada or of a province or territory of Canada, or the 
officer’s authorized representative, to inspect tax returns or reports 
filed with the department, or may furnish to the officer or rep­
resentative a copy of the tax return, if the other jurisdiction grants 
substantially similar privileges to the department or its representative 
or to counsel for the state; and if the department determines that the

1 0



other jurisdiction provides adequate safeguards for the confidentiality 
of the returns and reports, and that the returns and reports will be used 
for tax purposes only. The department may also permit the employ­
ment security division cf the Alaska Department of Labor to inspect 
tax returns or reports filed with the department or may furnish a copy 
of the tax returns for tax purposes only.

i.d) The commissioner of revenue may furnish to the Multistate Tax 
Commission or other authorized agent information contained in the tax 
returns, reports, related schedules and documents filed under an audit 
or investigation of a multistate business made by the department. This 
information may be furnished for tax purposes only. The Multistate 
Tax Commission or other authorized agent may make the information 
available to the tax officials of other states, the District of Columbia, 
the United States and its territories for tax purposes o n l y .

(e) Nothing in this section prohibits the publication of statistics so 
classified as to prevent the identification of particular returns or 
reports or the publication cf delinquent lists showing the names of 
taxpayers who have failed to pay their taxes a t the time and in the 
manner pro video by law, together with other relevant information 
which in the opinion of the department may assist in the collection of 
delinquent taxes.

(f) A wilful violation of the provisions of this section is punishable 
by a fine of not more than $5,000, cr by imprisonment for not more than 
two years, or by both.

(g) The information contained in a license issued by the commis­
sioner of revenue under AS 43.50, 43.60, 43.65, 43.70, and 43.75 is 
public information. (§ 2 ch 166 SLA 1976; am § 32 ch 126 SLA 1977; 
am § 5 ch 61 SLA 1980; am §§ 2, 3 ch 113 SLA 1980)

R ev iso r 's  no tes. — The two 1980 
amendments have been reconciled.

C ross re fe ren ces . — For purpose of 
1977 amendatory act, see § 1, ch. 126, SLA. 
1977 in the Temporary and Special Acts.

E ffect o f am endm en ts . — The first 
1980 amendment rewrote subsection (a).

The second 1980 amendment substi­
tuted "a current or former” for ''an '' 
preceding "officer" near the middle of sub­
section (at as it existed prior to the first 
1980 amendment and added subsection 
(g)-

O p in ions of a tto rn ey  g enera l. — Divi­
sion of audit to have access to records of 
sta te agencies, whether confidential or 
not. 1972 Op. A tt’y Gen.. issued under 
former AS -13.20.190.

A legislative auditor may not examine 
confidential records on file for slate 
income tax retu rns and wage information 
subm itted by employees and employers to 
the Department of Labor in connection 
with the adm inistration of the State 
Employment Security Act to determ ine if 
persons receiving assistance from the 
Department of Health and Social Services 
under their Adult Public Assistance and 
Aid to families with dependent children 
were eligible. Such data is w ithin the 
ambit of prcleu ion intended to be afforded 
*he righ t of privacy under § 22, a rt. I, of 
the A.laska Constitution. 1972 Op. A tt’y 
Gen., issued under former AS 43.20.190.
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§ 43.05.240 A l a s k a  S t a t u t e s § 43.05.240
NOTES TO DECISIONS

C on stitu tio n a lity . — Given the lack of 
connection between most information 
sought on a tax re tu rn and a person’s more 
intim ate concerns and the confidentiality 
protections afforded by th is section, the 
sta te ’s in terest in the implementation of 
its tax system justifies and outweighs any 
privacy rights violated by compulsion to 
fill out tax forms or testify before a reve­
nue agent. State, Dep’t of Revenue v. 
Oliver, Sup. Ct. Op. No. 2441 (File Nos. 
4755, 5049), 636 P.2d 1156 (1981).

Sub sec tion  (c) p ro v id e s a d e q u a te  
p ro te c tio n  fo r an  in v as io n  o f p riv acy  
r ig h ts  th a t m ight occur as the resu lt of the 
implementation of the sta te tax system.

Cogan v. State, Dep’t of Revenue, Sup. Ct. 
Op. No. 2597 (File No. 6528), 657 P.2d 396 
(19S3\

An in d iv id u a l 's  p riv acy  rig h ts  w ere 
n o t v io la ted  by the s ta te ’s computation of 
tax liability based on W-2 forms after tha t 
person failed to file a tax retu rn  because 
the sta te did not ask the person anything 
but ra th e r simply imposed a tax based on 
available information. Cogan v. State, 
Dep’t of Revenue, Sup. Ct. Op. No. 2597 
(File Nc. 6528), 657 P.2d 396 (1983).

C ited in State. Dep’t of Revenue v. 
Oliver, Sup. Ct. Op. No. 2441 (File Nor 
4755, 5049), 636 P.2d 1156 (1981).

C o lla te ra l re fe ren ces . — Validity, con- dentiality of income tax retu rns or infor- 
struction, and effect of s ta te laws mation, 1 ALR4th 959. 
requiring public officials to protect confi-

Sec. 43.05.240. T axpaye r  remedies, (a) A person aggrieved by the 
action of the department in fixing the amount of a tax or in imposing 
a penalty may apply to the department within 60 days from the date 
of mailing the notice required to be given to the person by the depart­
ment, giving notice of the grievance, and requesting an informal con­
ference. At the conference the person aggrieved may present 
arguments and evidence relevant to the amount of tax or penalty due 
the state. If the department determines tha t a correction is warranted, 
the department shall make the correction.

(b) A person aggrieved by the action of the department in fixing the 
amount of a tax or in imposing a penalty may apply to the department 
and request a formal hearing

(1) in place of the informal conference provided for in (a) of this 
section, within 60 days from the date of mailing the notice required to 
be given to the person by the department; or

(2) within 30 days after decision resulting from an informal confer­
ence.

(c) At the formal hearing the department may subpoena witnesses 
and may administer oaths and make inquiries necessary to determine 
the amount of the tax or penalty due the state. The person aggrieved 
may present arguments and evidence relevant to the amount of the tax 
or penalty due the state. If the department determines that a correction 
is warranted, the department shall make the correction.

(d' Within 30 davs after the fevmal hnarinn and deeininn liv



. . Statement of
EX X O N  C O M P A N Y ,  U . S . A .

J udiciary  Committee 
House Bill  502

Alaska House of Representatives 

March 18, 1986

E x xo n  is opposed to House Bid 502. O u r  concerns relate to the possible 

abrogation of the separation of powers p r o v id e d  b y  the State's const itut io n;  the 

creation of a potential confl ict between the bi l l 's  penalty provis ion and the 

legis lative  immunities provided in the co nst i tut io n ;  and the provision fo r  a 

potential  abuse of power b y  the legis lature. Th e  latter relates to language in 

the bill  t h a t  allows information gathered t h r o u g h  the State's tax a u th o r i ty  to be 

used to f u r t h e r  the State’s role as a business competitor, It !s also o u r  view 

t h a t  the bill  could be a signi f icant d e te r r e n t  to the t imely resolution of tax 

disputes.

Separation of Powers

T h e  writers of the Alaska Const itution fol lowed the tradit ional framework of 

t h e  U. S.  Constitution and d is tr ib u te d  th e  power of government in relat ively  

equal parts to the Executive, Legislative and Judicial branches. T h e  disclosure 

to the Legislative Branch of p ro p r ie ta ry  tax information used b y  the Executive 

Branch to enforce the tax laws could upset this balance between the Executive 

and Legislative branches, thereby v iolat ing the Alaska Const itution.

L e g is la t iv e  Im m unities

T h e  penalty provisions of HB-502 also create conflict with the section of 

the State's Constitution relating to legislative immunity.  On the one hand, the 

C onst itut ion  provides that  "Legislators may not be held to answer before any 

o ther  t r ibunal for any statement made in the exercise of their  legislative duties 

. . . "  On the other,  HB-502 would prov ide  a penalty of a $5,000 a n d /o r  two 

years in jail for will ful  disclosure of tax information received under the bill 's 

prov is ions.  If the constitutional im munity prevails ,  this penalty cannot be 

enforced against a legislator. If the bi l l 's  penalty prevails,  the legislative 

immunity  intended to provide free and open debate is compromised.



*
it •-* '

ffusirTess Considerations

Alaska's position is unique since the state is both a governmental  body 

with t h e  power to t ax,  and a business competitor In crude oii markets.  

C u r r e n t l y ,  the separation of powers and c o nf id ent ia l i ty  rules within the 

Department  of Revenue adequately g u a rd  competit ively sensi t ive information 

p r o v id e d  in the tax returns and audits of oil producing companies. This 

information includes customer l ists,  sel l ing prices and contract terms that are 

normally propr ie ta ry.  Dissemination of this  information to legislators,  legislative 

staff  and even contract employees as prov id ed by HB-502 would risk tha public 

release of this information and competitive damage to the ta x p a y e r .  Also, since 

almost all ta xpa ye r  information deals w ith  t h ir d  parties (both customers and 

s u p p l i e r s ) ,  the potential harm from disclosure radiates far '  beyond the oil 

p r o d u c e r / t a x p a y e r  to t h ir d  parties with no direct  relationship to the tax under 

d is pute.

House Bill 502 could do irreparable  harm to the State's open relationship 

with  Its taxpayers and in the long ru n ,  cost the state money by  chill ing nego­

tiations fo r  settlement of tax payments under  dispute.  While instances of 

d is puted taxes are re lat iv ely  few in number,  most are made inevitable by 

d i f f e r in g  interpretations of complex and often confusing tax regulations and 

accounting procedures. When t h e y  occur,  a negotiated resolution of the issue 

is normally  in the best interest  of both the government and the ta xpa ye r.

C o n c lu s io n

T h e r e  is considerable constitutional question over  the provisions of 

HB-5 02.  In addit ion, the disclosure requirements would signif icantly  deter 

negotiated settlements which are often to the advantage of both the State' and 

th e  ta x p a y e  . Accordingly,  we ask the Committee to reject HB-502.

3/17/86

- 2 -
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HALVONIK, CHARLES C. MARSON, A. L. WIRIN, FRED 
OKRAND, and LAWRENCE R. SPERBER filed brief for Ameri­
can Civil Liberties Union and American Civil Liberties Unions of 
Northern and Southern California, as amici curiae.

Nos. 71-1017 a n d  71-1026

Mike Gravel, United States 
Senator.

71-1017 v.
United States.

United States, Petitioner,
71-1026 v.
Mike Gravel. United States 

Senator.

[June 25), 1072]
Syllabus

A Unitor! States Senator read to i subcommittee from classified 
document-. Ithc Pentagon Papers), which ho then place*! in the 
public record. The press reported that the Senator had arranged 
for private publication of the Paper*. A grand jury investigating 
whether violation* of federal law were implicated, -ubpoouaed an 
aide to the Senator The Senator, as an uitervellor, moved to 
tpiaslt the subpoena, miitornlmz that it would violate the Speech 
or Debate Clause to compel the aide to testify The District 
Court denied the motion Inn limited the questioning of the aide. 
The Court of Appeals affirmed the denial but modified the pro­
tective order, ruling that congressional aides and other persons 
may not be questioned regarding legislative acts awl that, though 
the private publication was not constitutionally protected, a. 
common-law privilege similar to the privilege of protecting cxeru- 
rive otficials from liability for libel, see ISnrr v. Matten. .ICO U, S. 
504. barred questioning the aide concerning such publication. 
I le ld :

1. The Speech or Debate Clause applies not only to a Member 
of Congress but also to his aitle, insofar as the aide's conduct 
would he a protected legislative act if performed by the Member 
himself. Kilbnurn v. Thompson. 103 I’. S, IBS; Dombrnnski v. 
Eastland. 3S7 U S S2; and /’nice// v. McCormack. 395 U. S. 4.S6, 
distinguished.

2. The Speech or Debate Clause riots not extend immunity to 
the Senator’s aide from testifying before the grand jury about the 
alleged arrangement for private publication of the Pentagon 
Papers, as such publication had no connection with the legislative 
process.

3. The aide, similarly, had no noncoustitutionnl testimonial priv­
ilege from hoing questioned by the grand jury in connection with 
its inquiry into whether private publication of the Papers violated 
federal law.

4. The Court of Appeals’ protective order was overly broad in 
enjoining interrogation of the aide with respect to any act, "in 
the broadest sense," that ho performed within the scope of his 
employment, since the aide's immunity extended only to legislative 
acts as to which the Senator would he immune. And the aide 
may he questioned by the grand jury about the source of classi­
fied documents in the Senator’s possession, as long as the question­
ing implicates an legislative act. The order in other respects 
would .-nllice if it forbade questioning the aitle or others about 
the conduct, or motives of the. Senator nr his aides at the sub­
committee meeting: communications between the Senator and his 
aides relating to that, meeting or any legislative act of the Senator;

or stcpa of the Senator or his aides preparatory for the meeting, 
if not relevant to third-party crimes 

455 F. 2d 753, vacated and remanded.

W h it e ,  .1., wrote the opinion of the Court, in which B u rg e o , C. J  . 
and B la c k m o n . P o w e l l ,  and R e h n q u ir t ,  J.J., joined. S t e w a r t ,  

J., filed an opinion dissenting in part. D o u g la s , J., filed a dissenting 
opinion. B r e n n a n ,  ,!., filed a dissenting opinion, in which D o u g la s  

and M a r s h a l l .  J.J.. joined.

O p in io n  o f th e  C o u r t b y  M r. J ps t ic e  W h it e , a n ­
n ou n ced  b y  M r. J u st ice  B l a c k m u n .

These cases arise out of the investigation by a federal 
grand jury into possible criminal conduct with respect 
to the release and publication of a classified Defense 
Department study entitled “History of the United States 
Decision-Making Process on Viet Nam Policy." This 
document, popularly known as the “Pentagon Papers," 
bore a Defense security classification of Top Secret- 
Sensitive. The crimes being investigated included the 
retention of public property or records with intent to 
convert (18 U. S. C. £641), the gathering and trans­
mitting of national defense information i IS U. 3. C.
£ 793), the concealment or removal of public records 
jr documents i'IS U. S. C. §2071), and conspiracy to 
jonunit such offenses and to defraud the United States 
(18 U. S. C. £371). ’

Among the witnesses subpoenaed were Leonard S. 
Rodberg, an assistant to Senator Mike Gravel of Alaska 
md a resident fellow a t the Institute of Policy Studies, 
md Howard Webber, Director of M. I. T. Press. Ser.- 
ltor Gravel, as intcrvcnor,1 filed motions to quash the 
subpoenas and to require the Government to specify 
the particular questions to he addressed to Rodberg.- 
He asserted that requiring these witnesses to appear and 
testify would violate his privilege under the Speech or

1 Tfic District Courr permitted Senator Grave! to intervene in 
the proceeding on Dr. Rnriberg’s motion to quash the subpoena 
ordering his appearance before the grand jury and accepted motions 
from Gravel to quash the subpoena and to speed. the exact nature 
of the questions to he asked Rodijerg. The Government contested 
Gravel’s standing to appeal the trial court's disposition of these 
motions on the ground that, had the subpoena been directed to the 
Senator, he eoulri not have appealed from a denial of a motion to 
quash without first refusing to eomplv with the subpoena and being 
held in contempt. United States v. I t’inn. 402 S. 530 (1971); 
Cobbledick v. United States, 309 U S. 323 11940). The Court of 
Appeals, United States v Doe. 455 K. 2d 753, 750-757 (CAl 1972), 
held that because tin* subpoena was directed to third parties, who 
could not he counted on to ri-k contempt to protect intcrvenor’s 
rights, Gravel might be "powerless to avert the mischief of the 
order” if not permitted to appeal, citing I'erhiwn v. United States, 
247 U. S, 7. 13 f 10IS). The United .Stai*“ docs not here challenge 
the propriety of the appeal.

2 Dr. Uodherg. who filed his own motion to qua.-h the subpoena 
directing his appoaranee a.id 'cs in n o n v appeared i- «/»»•»« runae  
both in the Court of Appeal* and this Court Technically. Redberg 
sla tes, he is a party to 7I-|U2li, insofar as the Government • >eals 
from the protective order entered by tin* District Court However, 
since Gravel intervened. Uodhere does not pres* the point. Brief 
of Leonard S. Rodberg as Amicus Curiae 2, n. 2.

On Writs of Certiorari to 
the United States Court 
of Appeals for the First 
Circuit.
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Debate Clause of the L'niteci States Constitution, Art. I, 
S 6. cl. 1.

It appeared that on the night of June 20, 1071. Sen­
ator Gravel, as Chairman of the Subcommittee on Build­
ings and Grounds of the Senate Public Works Commit­
tee, convened a meeting of the subcommittee and there 
read extensively from a copy ff the Pentagon. Papers. 
He then placed the entire 47 volumes of the study in 
the public record. Rodberg had been added to the 
Senator’s staff earlier in the day and assisted Gravel 
in preparing for and conducting the hearing.5 Some 
weeks later there were press reports that Gravel had 
arranged for the papers to be published by Beacon 
Press * and that members of Gravel’s staff had talked 
with Webber as editor of M. I. T. Press.5

The District Court overruled the motions to quash 
and to specify questions but entered an order proscrib­
ing certain categories of questions. United States v. 
Doe. 332 F. Supp. 930 (Mass. 1971). The Govern­
ment's contention that for purposes of applying the 
Speech or Debate Clause the courts were free to inquire 
into the regularity of the subcommittee meeting was 
rejected.” Because the Clause protected all legislative

’ The District Court found "tha.t, 'as personal assistant to movant 
[Gravel], Dr. Rodberg assisted ini preparing for disclosure and sub­
sequently disclosing to movant's colleagues and constitutents, at a 
hearing of the Senate Subcommittee on Public Buildings and Grounds, 
the contents of the so-called “Pentagon Papers," which were critical 
of the Executive's conduct in the tield of foreign relations.’ " United 
States v Dor. .132 F Supp. 930, 132 (Mass. 1971).

* Beacon Press is a division of t‘he Unitarian Univcrsalist Associa­
tion, which appeared hero as amicus curiai: in support of the position 
rakcn bv Senator Gravel.

’ Gravel so alleged in his motion ’o intervene in the Webber 
matter and to qnash the subpoena ordering Webber to appear and 
testify App. 15-18.

’ The Government maintained that Congress does not enjoy un­
limited power to eonduct business and that judicial review has often 
been exercised to curb extra-legislative incursions by legislative com­
mittees, citing IPatWiM v, United States, 554 U. S. 178 (1957); 
McGrain v. Dauqherty, 273 U. Si. 135 (1927); HcntofJ v. Ichard , 
31S F. Supp. 1175 tCADC 1970). at least where such incursions are 
unrelated to a legitimate legislative purpose. It was alleged that 
Gravel had "convened a special, unauthorized, and iimunely meeting 
of the Senate Subcommittee on Public Works (at midnight on 
June 29, 1971), for the purpose of reading ’.he documents and there­
after placed ail unread portions in the subcommittee record, with 
Dr. Rodberg soliciting publication after the meeting.” App. 9. The 
District Court rejected the contention: "Senator Gravel has sug­
gested that (he availability of fi nds for the construction and im­
provement of public buildings and grounds has been affected by the 
necessary costs of tho war in Vietnam aad that therefore the de­
velopment and conduct of the war is properly within the concern 
of his subcommittee. The court rejects the Government’* argu­
ment without detailed consideration of the merits of the Senator's 
position, on the basis of the general rule restricting inquiry into 
matters of legislative purpose and operations." United States v. 
Doe, 332 F. Supp. 930, 935 (Mass. 1971). Cases such as Watkins, 
supra, were distinguished on the ground that they concerned the 
power of Congress under the Constitution: “It has not been sug­
gested by the government that the subcommittee itself Is unauthor­
ized, nor that the war in Vic'nnni is an issue beyond the purview of 
congressional debate and action Also, the individual rights at

acts, it was lieltl to shield from inquiry anything the 
Senator did at the subcommittee meeting and "certain 
acts done in preparation therefor." hi., at 933. The 
Senator’s privilege also prohibited "inquiry into tilings 
done by Dr. Rodberg as the Senator's agent or assistant 
which would have been legislative acts, and therefore 
privileged, if performed by the Senator personally." Id., 
at 937-938/ The trial court, however, held the private 
republication of the documents was not privileged by 
the Speech or Debate Clause.’

The Court of Appeals affirmed the denial of the mo­
tions to quash but modified the protective order to 
reffect. its own views of the scope of the congressional 
privilege. United States v. Doe, 455 F. 2d 753 (CA1 
1972). Agreeing that Senator and aide wore one for 
the purposes of the Speech or Debate Clause and that 
the Clause foreclosed inquiry of both Senator and aide 
with respect to legislative acts, the Court of Appeals 
also viewed the privilege as barring direct inquiry iff 
the Senator or his aide, but not of third parties, as to 
the sources of the Senator's information used in per­
forming legislative duties.1 Although it did not con­
sider private republication by the Senator or Beacon 
Press to be protected by the Constitution, the Court 
of Appeals apparently held that neither Senator nor aide 
could be questioned about it because of a common law 
privilege akin to the judicially created immunity of ex­
ecutive officers from liability for libel contained in a 
news release issued in the course of their normal duties. 
See H a r r  v. Matteo, 300 U. S. 504 (1959). This priv­
ilege, fashioned by the Court of Appeals, would not

stake in these proceedings are not those of a witness before a con­
gressional committee or of a subject of a committee's investigation, 
but only those of a congressman and member of his personal staff 
who claim 'intimidation by the executive.'" Id., at 73<5.

T The District Court thought that Rodberg could be questioned 
concerning his own condurt prior to joining the Senator's staff and 
concerning the activities of third parties with whom Rodberg and 
Gravel dealt. United States v. Doe, 332 F. Supp. 930, 934 (Mass. 
1971).

’ The protective order entered by the District Court provided as 
follows:

“(1) Mo witness before the grand jury currently investigating the 
release of the Pentagon Papers may be questioned about Senator 
Mike Gravel's conduct at a meeting of the Subcommittee on Public 
Buildings and Groontls on June 29, 1971 nor about thing* dune by 
the Senator in preparation for and intimately related to said meeting.

“(2) Dr. Leonard S. Rodberg may not be questioned about his own 
actions on June 29, 1971 after having been engaged as a member 
of Senator Gravel's personal stuff to the extent that they were taken 
at the Senator's direction either at a meeting of the Subcommittee 
on Public Buildings and Grounds or in preparation for and inti­
mately related to said meeting."

’ The Court of Appeals thought third parties could be questioned 
as to their own conduct regarding the Pentagon Papers, "includ­
ing their dealing with intcrvcnors or liis aides." United States v. 
Dor. 455 F. 2d 753, 701 (CA1 1972). The court found no merit 
in the claim that such parties should be shielded from questioning 
under the Speech or Debate Clause concerning their own wrongful 
acts, even if such questioning may bring the Senator's conduct into 
question. Id., at 75S, n. 2.

n
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protect third parties from similar inquiries before the 
grand jury. As modified by the Court of Appeals, the 
protective order to be observed by prosecution and grand 
jury' was:

*'(1) No witness before the grand jury currently 
investigating the release of the Pentagon Papers 
may be questioned about Senator Mike Gravel's 
conduct at a meeting of the Subcommittee on Pub­
lic Buildings and Grounds on June 29. 1971, nor, 
if the questions are directed to the motives or pur­
poses behind the Senator's conduct at that meet­
ing, about any communications with him or with 
his aides regarding the activities of the Senator 
or his aides during the period of theiir employment, 
in preparation for and related to said meeting.

“(2) Dr. Leonard S. Rodberg may not be ques­
tioned about his own actions in the broadest sense, 
including observations and communications, oral or 
written, by or to him or coming to his attention 
while being interviewed for, or after having been 
engaged as a member of Senator Gravel’s personal 
staff to the extent that they were in the course 
of his employment.”

The United States petitioned for certiorari challong- 
■ the ruling that aides and other persons may not 

be questioned with respect to legislative acts and that 
an aide to a Member of Congress has a common-law 
privilege not to testify before a grand jury with respect 
to private republication of materials introduced into 
a subcommittee record. Senator Gravel also petitioned 
for certiorari seeking reversal of the Court of Appeals 
insofar as it held private rcpublication unprotected by 
the Speech or Debute Clause and asserting that the pro­
tective order of the Court of Appeals too narrowly 
protected against inquiries that a grand jury could direct 
to third parties. We granted both petitions. 405 U. S. 
916 (1972).

I

Because the claim is that a Member’s aide shares 
the Member's constitutional privilege, we consider first 
whether and to what extent Senator Gravel himself is 
exempt from process or inquiry by a grand jury investi­
gating the commission of a crime. Our frame of refer­
ence is Art. I, §6, cl. 1, of the Constitution:

“The Senators and Representatives shall receive- 
a Compensation for their Services, to be ascertained 
by Law, and paid out of the Treasury of the United 
States, They shall in all Cases, except Treason. 
Felony and Breach of the Peace, be privileged from 
Arrest during their Attendance at the Session of 
their respective Houses, and in going to and re­
turning from the same; and for any Speech or De­
bate in either House, they shall not be questioned 
in any other Place.”

The last sentence of the clause provides Members of 
Congress with two distinct privileges. Except in cases

of "Treason, Feiony and Breach of the Peace.” the clause 
shields Members from arrest while attending or traveling 
to and from a session of their House. History reveals, 
and prior cases so hold, that this part of the clause 
exempts Members from arrest in civil cases only. 
"When the Constitution was adopted, arrests in civii 
suits were still common in .America. It is only to such 
arrests that the provision applies.” Long v. Ansell, 293 
U. S. 76, S3 (1934) (footnote omitted). "Since . . . 
the terms treason, felony and breach of the peace, as 
used in the constitutional provision relied upon, ex­
cepts from the operation of privilege all criminal offenses, 
the conclusion results that the claim of privilege of 
exemption from arrest and sentence was without 
merit . . . .” Williamson v. United States, 207 U. S. 
425, 446 (1908).10 Nor does freedom from arrest con­
fer immunity on a Member from service of process an 
a defendant in civil matters, Long v. Ansell, supra, at; 
82-83, or as a witness in a criminal case. "The con­
stitution gives to every man, charged with an offense, 
the benefit of compulsory process, to secure the attend­
ance of his witnesses. I do not know of any privilege 
to exempt members of congress from the service, or 
the obligations, of a subpoena, in such cases.” Unitea' 
States v. Cooper, 4 Dali. 341 (1800) (per Chase, J... 
sitting on Circuit). I t is, therefore, sufficiently plain 
that the constitutional freedom from arrest does not ex­
empt Members of Congress from the operation of the 
ordinary criminal laws, even though imprisonment may 
prevent or interfere with the performance of their duties 
as Members. Williamson v. United States, supra; cf. 
Burton v. United States, 202 U. 3. 344 (1906). In­
deed, implicit in the narrow scope of the privilege of 
freedom from arrest is, as Jefferson noted, the judgment 
that legislators ought not to stand above the law they 
create but ought generally to be bound by it as are 
ordinary persons. Jefferson, Manual of Parliamentary 
Practice. S. Doe. No. 91-2 437 (1971).

In recognition, no doubt, of the force of this part of 
Clause 6. Senator Gravel disavows any assertion of gen­
eral immunity from the criminal law. But he points 
out that the last portion of Clause 6 affords Members 
of Congress another vital privilege—they may not be 
questioned in any other place for any speech or debate 
in either House. The claim is not that while one part 
of Clause 6 generally permits prosecutions for treason, 
felony and breach of the peace, another part neverthe­
less broadly forbids them. Rather, his insistence is 
that the Speech or Debate Clause at the very least pro­

10 Williamson, United Slates Congressman, Ii.’id l>een found guilty 
of conspiring to commit subornation of perjury in connection with 
proceedings for the purchase of public land. He ohieeted to the 
court, p&asing sentence upon him and particularly protested that any 
imprisonment would deprive him of his constitutional rizht to "go
to. attend at and return from the en.-uing session of Congress”
Williamson v. United States, 207 ! '. 8. 425. 4o2—W3 (100S). The
Court rejected the contention that the Speech or Debate Clause freed
legislators from accountability for criminal conduct.
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tects him from criminal or civil liability and from ques­
tioning elsewhere than in the Senate, with respect to 
the events occur rim; at the subcommittee hearing at 
which the Pentagon Papers were introduced into the 
public record. To us this claim is incontrovertible. 
The Speech or Debate Clause was designed to assure a 
coequal branch of the government wide freedom of 
speech, debate and deliberation without intimidation or 
threats from the Executive Branc1' It thus protects 
Members against prosecutions that directly impinge 
upon or threaten the legislative process. We have no 
doubt that Senator Gravel may not be made to an­
swer—either in terms of questions or in terms of de­
fending himself from prosecution—for the events that 
occurred at the subcommittee meeting. Our decision 
is made easier by the fact that the United Slates ap­
pears to have abandoned whatever position it took to 
the contrary in the lower courts.

Even so. the United States strongly urges that be­
cause the Speech or Debate Clause confers a privilege 
only upon "Senators and Representatives," Rodberg 
himself has no valid claim to constitutional immunity 
from grand jury inquiry. In our view, both courts 
below correctly rejected this position. We agree with 
the Court of Appeals that for the purpose of construing 
the privilege a Member and his aide are to be ‘‘treated 
as one," United States v. Doe, 455 F. 2d 753, 761 (CA1 
19.2); or, as the District Court put it: The "Speech or 
Debate Clause prohibits inquiry into things done by 
Dr. Rodberg as the Senator's agent or assistant which 
would have been legislative acts, and therefore priv­
ileged, if performed by the Senator personally." United 
States v. Doe, 332 F Supp. 930. 937-93S < Mass. 1971). 
Both courts recognized what the Senate of the United 
States urgently presses here: that it is lit 'ally impos­
sible, in view of the complexities of the modern legis­
lative process, with Congress almost constantly in ses­
sion and matters of legislative concern constantly pro­
liferating, for Members of Congress to perform their 
legislative tasks without the help of aides and assistants; 
that the day-to-day work of such aides is so critical to 
the Members' performance that they must be treated 
as the latters1 alter ego; and that if they are not so 
recognized, the central -ole of the Speech or Debate 
Clause—to prevent intimidation of legislators by the 
executive and accountability before a possibly hostile 
judiciary, United Stc'es v. Johnson, 3S3 U. S. 169. 1S1 
(1966)—will inevitaoly be diminished and frustrated.

The Court has already embraced similar views in Barr 
v. Matleo, 360 U. S. 564 (1959), where in immunizing the 
Acting Director of the Office of Rent Stabilization from 
liability for an alleged libel contained in a press release, 
the Court held that the executive privilege recognized in 
prior cases could not be restricted to those of cabinet 
rank. As stated by Mr. Justice Harlan, the “privilege 
is not a badge or emolument of exalted office, but an 
expression of a policy designed to aid in the effective 
functioning of government. The complexities and mag­

nitude of governmental activity have become so great 
that there must of necessity be a delegation and re­
delegation of authority as to many functions, and we 
cannot say that these functions become less important 
simply because they are exercised by officers of lower 
rank in the executive hierarchy." Id., a t 572-573 ( foot­
note omitted).

It is true that the clause itself mentions only "Sena­
tors and Representatives," but prior cases have plainly 
not taken a literalistic approach in applying the priv­
ilege, The clause also speaks only of "Speech or De­
bate,” but the Court’s consistent approach has been that 
to confine the protection of the Speech or Debate Clause 
to words spoken in debate would be an unocceptably 
narrow view. Committee reports, resolutions, and the 
act of voting are equally covered; “[ijn short. . . . 
things generally done in a session of the House by one 
of its members in relation to the business before it,” 
Kilbourv v. Thompson, 103 U. S. 168, 204 (1S81), quoted 
with approval in United States v. Johnson, 383 U. S. 
169, 179 < 1966). Rather than giving the clause a cramped 
construction, the Court has sought to implement its 
fundamental purpose of freeing the legislator from exec­
utive and judicial oversight that realistically threaten 
to control his conduct as a legislator. We have little- 
doubt that we are neither-exceeding our judicial powers 
nor mistakenly construing the Constitution by holding 
that the Speech or Debate Clause applies not only to a 
Member but also to his aides insofar as the conduct of 
the latter would tie a protected legislative act if per­
formed by the Member himself.

Nor can we agree with the United States that our 
conclusion is foreclosed by Kilbonm v. Thompson, sujira, 
Dombrowski v. Eastland, 387 U. S. 82 (1967), and Dow­
ell v. McCormack, 395 U. S. 4S6 f 1909). where the 
speech or debate privilege was held unavailable, to cer­
tain House and committee employees. Those cases do 
not hold that persons other than Members of Congress 
are beyond the protection of the clause when they per­
form or aid in the performance of legislative acts. In 
Kilbourn, the Speech or Debate Clause protected House 
Members who had adopted a resolution authorizing 
Kilbourn’s arrest; that act was clearly legislative in na­
ture. But die resolution was subject to judicial review 
insofar as its execution impinged on a citizen's rights as 
it did there. That the House could with impunity order 
an unconstitutional arrest afforded no protection for 
those who made the arrest. The Court quoted with ap­
proval from Stockdale v. Hansard, 9 Ad. it E. 1, 112 K. B. 
1112 (1S39): " ‘So if the Speaker by authority of the 
House order an illegal act. though that authority shall 
exempt him from question, his order shall no more 
justify the person who executed it than King Charles's 
warrant for levying ship-money could justify his reve­
nue officer,' " 193 U. S., at 202." The Speech or Debate

11 In Kilbourn. 103 U. S., at 10S. the Court noted a second ex­
ample, used by Mr, Justice Coleridge in Stnekdale, 9 Ad. >fc E.. a t 
225-220, 112 K. II., at 1190-1197: '“ Let me suppose, by way of

r

0
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I

I

Clause could not be construed to immunize an illegal 
arrest even though directed by an immune legislative 
act. The Court was careful tc point out that the 
Members themselves were not implicated in the actual 
arrest, id., at 200, and. significantly enough, reserved the 
question whether there might be circumstances in which 
“there may . . .  be things done, in the one House or 
the other, of an extraordinary character, for which 'he 
members who take part in the act may be held legally 
responsible.” 103 U. S., at 204 (emphasis added).

Dombrowski v. Eastland, supra, is little different in 
principle. The Speech or Debate Clause there protected 
a Senator, who was also a subcommittee chairman, but 
not the subcommittee counsel. The record contained no 
evidence of the Senator's involvement in any activity that 
could result in liability. 3S7 U. S., at S4, whereas the 
committee counsel was charged with conspiring with 
state officials to carry out an illegal seizure of records 
which the committee sought for its own prozeedings. 
Ibid. The committee counsel was deemed projected to 
some extent by legislative privilege, but it did not shield 
him from answering as yet unproved charges of conspir­
ing to violate the constitutional rights of private parties. 
Unlawful conduct of this kind the Speech or Debate 
Clause simply did not immunize,

Powell v. McCormack reasserted judicial power to de­
termine the validity of legislative actions impinging on 
individual rights—there the illegal exclusion of a repre­
sentative-elect—and to afford relic! igainst Hcuse aides 
seeking to implement the invalid resi lutions. The Mem­
bers themselves were dismissed from the case because 
shielded by the Speech or Debate Clause both from lia­
bility for their illegal legislative act and from having to 
defend themselves with respect to it. As in Kilbourn, 
the Court did not reach the question “whether under the 
Speech or Debate Clause petitioners would be entitled to 
maintain this action solely against the members of Con­
gress where no agent participated in the challenged action 
and no other remedy was available.” 395 U. S., at 506 
n. 26.

None of these three cases adopted the simple proposi­
tion that immunity was unavailable to House or com­
mittee employees because they were net Representatives 
or Senators; rather, immunity was unavailable because 
they engaged in illegal conduct which was not entitled to 
Speech or Debate Clause protection. The three cases re­
flect a decidedly jaundiced view towards extending the 
clause so as to privilege illegal or unconstitutional con-

il'iiistration, an extreme case: tlic House nf Commons resolves that 
any one wearing a dress of a particular manufacture is guilty of a 
breach of privilreo, uni orders the arrest of -oeli persons by the 
constable of the parish. An arrest is made and action bronchi, to 
which the order of the House is pleaded as a justification. . . In 
such a ease as the one supposed, the plaintiff's counsel would insist 
on the distinction between power and privilege: and no lawyer can 
seriously doubt that it exists: but the ursttmrnr confounds them, and 
forbids us to enquire, in any particular case, whether it ranges 
under the one or the other. I can find no principle which s.anr- 
>ions this 1"

duct beyond that essential to foreclose executive control 
of legislative speech or debate and associated matters such 
as voting and committee reports and proceedings. In 
Kilbourn, the Sergeant-at-Arms was executing a legisla­
tive order, the issuance of which fell within the Speech or 
Debate Clause; in Eastland, the committee counsel was 
gathering information for a hearing; and in Powell, the 
Clerk and Doorkeeper were merely carrying out directions 
that were protected by the Speech or Debate Clause. In 
each case, protecting the rights of others may have to 
some extent frustrated a planned or completed legislative 
act; but relief could be afforded without proof of a legis­
lative act or the motives or purposes underlying such an 
act. No threat to legislative independence was posed, 
and Speech or Debate Clause protection did not attach.

None of this, as we see it, involves distinguishing be­
tween a Senp.cor ard his personal aides with respect to 
legislative immunity. In Kilbourn-type situations, both 
aide and Member should be immune with respect to com­
mittee and House action leading to the illegal resolution. 
So too in Eastland, as in this case, senatorial aides should 
enjoy immunity for helping a Member conduct committee 
hearings, On the other hand, no prior case has held 
that Members of Congress would be immune if they 
execute an invalid resolution by themselves carrying out 
an illegal arrest, or if, in order to secure information for 
a hearing, themselves seize the property or invade the 
privacy of a citizen. Neither they nor their aides should 
be immune from liability or questioning in such circum­
stances. Such acts are no more essential to legislating 
than the conduct held unprotected in United States v. 
Johnson, 3S3 U. S. 169 (1966).13

The United States fears the abuses that history re­
veals have occurred when legislators are invested with 
the power to relieve others from the operation of other­
wise valid civil and criminal laws. But these abuses, it 
seems to us, are for the most part obviated if the privilege 
applicable to the aide is viewed, as it must be. as the 
privilege of the Senator, and invocable only by the Sen­
ator or by the aide on the Senator’s behalf,'3 and if in all 
events the privilege available to the aide is confined to 
those services that would be immune legislative conduct 
if performed by the Senator himself. This view places 
beyond the Speech or Debate Clause a variety of services 
characteristically performed by aides for Members of 
Congress, even though within the scope of their employ­
ment. It likewise provides no protection for criminal 
conduct threatening the security of the peroon or property 
of others, whether performed at the c action of the 
Senator in preparation for or in execution of a legislative 
act or done without his knowledge or direction. Neither 
docs it immunize Senator or aide from testifying at trials

13 Senator Gravel is willing to assume lliai if lie personally had 
“stolen" the Pentagon Papers, and that act were a ertmc, ho could 
be prosecuted, as could aides ur other assistants who participated 
in the theft. Consolidated Brief of Senator Gravel 93.

u  It follows that an aide’s claim of privilege can he repudiated and 
thus waived bv ’lie Senator
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or grand jury proceedings involving tliird-party crimes 
where the questions do not require testimony about or 
impugn a legislative am Thus our refusal to distinguish 
between Senator and aide in applying the Speech or De­
bute Clause does not mean that Rodberg is for all pur­
poses exempt from grand jury questioning.

II
We are convinced also that the Court of Appeals cor­

rectly determined that Senator Gravel's alleged arrange­
ment with Beacon Tress to publish the Pentagon Papers 
was not protected speech or debate within the meaning 
of Art. I, J (5, cl. 1, of the Constitution.

Historically the English legislative privilege was not 
viewed as protecting republication of an otherwise im­
mune libel on the floor of the House. Stockdale v. Han­
sard, 9 Ad. & E. 1. 114, 112 K. B. 1112, 1156 (1839), 
recognized that “(fjor speeches made in Parliament by a 
member to the prejudice of any other person, or hazardous 
to the public peace, that member enjoys complete impu­
nity," But it was clearly stated that "if the calumnious or 
inflamatory speeches should be reported and published, 
the law will attach responsibility on the publisher." 14 
This was accepted in Kilbourn v, Thompson as a "sound 
statement of the legal effect of the Bill of Rights and of

"S tockdale  extensively reviewed the precedents and their inter­
play with the privilege so forcefully recognized in the Bill of Rights 
of 1039: "That the freedom? of speech, and debates or proceedings 
in I’nrlvanient. ought not to he impeached or questioned in any court, 
or place mil of Parle-intent." 1 W ik Nf., J. <■ 2. From these
eases, include hVx v. Owe?/. 1 M. & S. '-“.'I. 105 Eng. Rep. 102 
(K. B. IMO); Hex v. W light, s  T. R . 20::, 101 K. B FIDO 117091: Ite r
V I ESP 2211, X P. Cas. :i:{7 (K. B 17941: R ,x  v IIV-
lin/iK, 2 Show K. B 471, >9 F.ne. Rep. 104S, u •„ apparent that in the 
extent English precedent is rclevenf to the Speech or Debate Clause 
there is little, if any. support for Senator Gravel's position with 
respect to republication. Parliament reacted to Stockdale v. Hansard 
by adopting the Parliamentary Papers Act of 1S40. 5 and 4 Viet., c. 9. 
which stayed proceedings ill all cases where it could be shown that 
publication was by order of a House of Parliament and was a bona 
tide report, printed and circulated without malice. See generally
C. Wittkc, The History of English Parliamentary Privilege (1921).

Gravel urges that Storkdnle v. Hansard was later repudiated in 
Il'n.mi) v. Walter. flSfiS] 4 Q B. 715, which held a proprietor im­
mune from civil libel for an accurate republieatioit of a debate in 
the House of Lords. But the immunity established m U'osn/i was 
not founded in parliamentary privilege, id., at >4. but upon analogy 
to iho privilege for ro|iortiug judicial proceedings. Id., at 47-9(1. 
The ll'oson court stated its "unhesitating and unqualified adhesion” 
to the "masterly judgments” rendered in Stockdale and characterized 
the question before it as whether republication, quite apart from 
any assertion of parliamentary privilege, was "in itself privileged 
and lawful." Id., at SiL.S7. That the privileges for noumalieioiis 
republication of parliamentary and judicial proceedings—later estab­
lished as qualified—were construed as coextensive in all respects, id., 
at 95. furl her underscores the iiiappnsitcness of reading Il'asrm as 
based upon parliamentary privilege, which like the Speech or Debate 
Clause is absolute. Much Inter HoltUworth was to comment that 
at the time of H'n.vn/i the distinction between absolute and qualified 
privilege had not been worked nut and that the "part played by 
malice in flic tort and crime of defamation" probably helped retard 
recognition of a qualified privilege. !> Holdsworth’s History of 
English Law .477 (l!)2fi).

the parliamentary law uf England" and :ls a reasonable 
basis for inferring ‘that the framers of the Constitution 
meant the sumo thing by the use nf language borrowed 
front tliat >:nnree." 103 U. S., at 202.

Trior eases have read the Speech or Debate Clause 
"broadly to effectuate its purposes." United States v. 
Johnson, 3.83 1.. S . at ISO, and have included within its 
reach anything "generally done in a session of the House 
by one of its members in relation to the business before 
it." Kilbourn v. Thompson, 103 I*. S.. at 204; United 
States v. Johnson, 383 I’. S., at 179. Thus, voting by 
Members and committee reports are protected; and we 
recognize today—as the Court, has recognized before. 
Kilbourn. v. Thompson, 103 U. S., at 204; Tenney v. 
Brand hove, 341 U. S. 3 6 7 , - 3 7 8  i 1951)—that a Mem­
ber's conduct at legislative committee hearings, although 
subjpct to judicial review in various circumstances, as is 
legislation itself, may not be made the basis for a civil 
or criminal judgment against a Member because that 
conduct is within the "sphere of legitimate legislative 
activity." Id., at 37G.,:i

But the clause has not been extended beyond the legis­
lative sphere. That Senators generally perform certain 
acts in their official capacity as Senators does not neces­
sarily make all such acts legislative in nature. Members 
of Congress are constantly in touch with the Executive 
Branch of the Government and with administrative 
agencies—they may cajole, and exhort with respect to the 
administration of a federal statute—but such conduct, 
though generally done, is not protected legislative activity. 
United States v. Johnson decided at least this much. 
“No argument is made, nor do we think that it couid be 
successfully contended, that the Speech or Debate Clause 
reaches conduct, such as was involved in the attempt to 
influence the Department of Justice, that is in no wise 
related to the due functioning of the legislative process." 
3S3 TJ. S., at 172. Cf. Burton v. United States, 202 U. S. 
344, 367-368 (1006).

Legislative acts are not all-encompassing. The heart 
of the clause is speech or debate in either House, and in­
sofar as the clause is construed to reach other matters, 
they must be an integral part of the deliberative a,id 
communicative processes by which Members participate 
in committee and House proceedings with respect to the 
consideration and passage or rejection of proposed legis­
lation or with respect to other matters which the Consti­
tution places within the jurisdiction of either House. .As

'-T h e  Court in Tenney, .'>41 U. .S., at o7G—77, was equally clear 
that “legislative activity" is not nil-cncompassing. nor may its limits 
be established by the Legislative Branch: "Legislatures may not of 
course acquire power by an unwarranted extension of privilege. The 
Hmi.se of Commons' claim of power to establish the limits of its 
privilege has been little more than a pretense since Ashby v. White, 
2 Ld. Raym. 933, 3 id., 20, This Court has not hesitated to sus­
tain the rights of private individuals when it found Congress was 
acting outside its legislative role. Kilbourn v. Thompson, 103 U. 3. 
108; Marshall v. (Jordon. 243 U. 3. 521; compare McGrain v. 
Daugherty, 273 U. S. 135.170 ”
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th3 Court of Appeals put it, the courts have extended 
the privilege to matters beyond pure speech or debate 
in either House, but "only when necessary to prevent in­
direct impairment ji such deliberations.” United. States 
v. Doe, 455 F. 2d 753, 760 (CA1 1972).

Here private publication by Senator Gravel through 
the cooperation of Beacon Press was in no way essen­
tial to the deliberations of the House; nor does ques­
tioning as to private publication threaten the integrity 
or independence of the House by impermissibly expos­
ing its deliberations to executive influence. The Senator 
had conducted his hearings, the record and any report 
that was forthcoming were available both to his com­
mittee and the House. Insofar as we are advised, neither 
Congress nor the full committee ordered or authorized 
the publication."1 vVe cannot but conclude that the 
Senator’s arrangements with Beacon Press we.e not part 
and parce’ of the legislative process.

There are additional considerations. Article I. 5 6. 
cl. 1, as we have emphasized, does not purport to confer 
a general exemption upon Members of Congress from 
liability or process in criminal cases. Quite the con­
trary is true. While the Speech or Debate Clause rec­
ognizes speech, voting and other legislative acts as 
exempt from liability that might otherwise attach, it 
docs not privilege either Senator or aide to violate an 
otherwise valid criminal law in preparing for or imple­
menting legislative acts. If republication of these clas­
sified papers was a crime under an Act of Congress, it 
was not entitled to immunity under the Speech or De­
bate Clause. It also appears that the grand jury was 
pursuing tins very subject in the normal course of a 
valid investigation. The Speech or Debate Clause does 
ro t in our view extend immunity to Rodberg, as a Sen­
ator's aide, from testifying before the grand jury about 
the arrangement between Senator Grave! and Beacon 
Press or about his own participation, if any, in the 
alleged transaction, so long as legislative acts of the 
Senator are not impugned.

I ll
Similar considerations lead us to disagree with the 

Court of Appeals insofar as it fashioned, tentatively at 
least, a nonconstitutional testimonial privilege protect­
ing Rodberg from any questioning by the grand jury 
concerning the matter of republication of the Pentagon 
Papers. This privilege, thought to be similar to that

’•Tlio sole constitutional claim asserted here is based on the 
Speech or Debate Clause. We need not address issues tvhieh may 
arise when Congress or either House, as distinguished from a single 
Member, orders the publication and/or public distribution nf com­
mittee hearings, reports or other materials Of course, Art. I. §5, 
cl. requires that each House keep a .Journal nf its Proceedings,, 
and from tune to time publish the same, except me such Parts as 
may in their Judgment require Secrccv . . . This Clause has not 
been the .subject of extensive judicial examination See Ficlil v. 
Clark, 141} U. 3. i>49, 070-4371 (1892); United States v. linllin, 144 
U.S. 1,4 ( 1S92).

protecting executive officials from liability for libel, cf. 
Barr v. Matteo, 360 U. S. 564 (1959), was considered 
advisable "to the extent that a congressman has re­
sponsibility to inform his constituents . . . .” 455 F. 
2d, at 760. But we cannot carry a judicially fashioned 
privilege so far as to immunize criminal conduct pro­
scribed by an Act of Congress or to frustrate the grand 
jury’s inquiry into whether publication of these classified 
documents violated a federal criminal statute. The so- 
called executive privilege has never been applied to shield 
executive officers from prosecution for crime, the Court of 
Appeals was quite sure that third parties were neither 
immune from liability nor from testifying about the 
republication matter and we perceive no basis for con­
ferring a testimonal privilege on Rodberg as the Court 
of Appeals seemed to do.

IV
We must finally consider, in the light of the fore­

going, whether the protective order entered by tin; Court 
of Appeals is an appropriate regulation of the pending 
grand jury proceedings.

Focusing first on paragraph two of the order, we think 
the injunction against interrogating Rodberg with respect 
to any act, “in the broadest sense." performed by him 
within tho scope of his employment, overly restricts 
the scope of grand jury inquiry. Rodberg’s immunity, 
testimonial or otherwise, extends only to legislative acts 
as to which the Senator himself would be immune, The 
grand jury, therefore, if relevant to its investigation 
into the possible violations of the criminal law and 
absent Fifth Amendment objections, may require from 
Rodberg answers to questions relating to his or the 
Senator’s arrangements, if any, with respect to repub­
lication or with respect to third party conduct under 
valid investigation by the grand jury, as long as the 
questions do not implicate legislative action of the Sen­
ator. Neither do we perceive any constitutional or other 
privilege t. at shields Rodberg, any more thun any other 
witness, from grand jury questions relevant to tracing 
the source of obviously Irghly classified documents that 
came into the Senator’;; possession and are the basic 
subject matter of inquiry in this case, as long as no 
legislative act is implicated by the questions.1'-

, r Tlie Court of Appeals hcM that tho Sp'oeh or Debate Clause 
protects aides as well as Senators and that while third parties may 
be questioned about the source of a Senator’s information, neither 
aide nor Senator need answer *itrh inquiries. The Government's 
position is that the aide ha# no protection under the Speech or De­
bate Clause and may be questioned even about legislative acts. A 
contrary ruling, the Government fears, would invite great abuse. 
On the other hand. Gravel contends that the Court of Appeals in- 
-Hllieiently protected the Senator both with re-peer to the matter of 
republication and with respect to iiiesco|>e of inquiry permitted the 
grand jury in questioning third party witnesses with whom the Sen­
ator and his aides den’ Hence, we are of the view that both the 
question of the aide's immunity and the question of the extent of that, 
immunity are properly before us in this ease. And surely we are not 
bound by the Government's view of the scope of the privilege.
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Because the Speech or Debate Clause privilege ap­
plies both to Senator and aide, it appears to us that 
paragraph one of the order, alone, would afford ftmple 
protection for the privilege if it forbade questioning any 
witness, including Rodberg: (1) concerning the Sen­
ator's conduct, or the conduct of his aides, at the June 29, 
1971, meeting of the subcommittee;1* (2) concerning 
the motives and purposes behind the Senator's conduct, 
or that of his aides, at that meeting: (3) concerning 
communications between the Senator and his aides dur­
ing the term of their employment and related to said 
meeting or any other legielative act of the Senator; 
(4) except as it proves relevant to investigating possible 
third party crime, coneernini. my act, in itself not crim­
inal, performed by the Senator, or by his aides in the 
course of their employment, in preparation for the sub­
committee hearing. We leave the final form of such 
an order to the Court of Appeals in the first instance, or, 
if that court prefers, to the District Court.

The judgment of the Court of Appeals is vacated 
at J the case is remanded to that court for further pro­
ceedings consistent with this opinion.

So ordered.

M r . J v st ic e  S tf.w art , d is s e n tin g  in p a r t .
The Court today holds that the Speech or Debate 

Clause does not protect a Congressman from being forced 
tr 'estify before a grand jury about sources of information 
>«-"d in preparation for legislative acts. This critical 
question was not embraced in the petitions for certiorari. 
It was not dealt with in the written briefs. I t was ad­
dressed only tangentiall} during the oral arguments. Yet 
it is a question with, profound implications for the effec­
tive functioning of the legislative process. I '•annot join 
in the Court's summary resolution of so vitai important 
a constitutional issue.

In preparing for legislative hearings, debates and roll 
calls, a member of Congress obviously needs the broadest 
possible range of information. Valuable information 
may often come from sources in the Executive Branch or 
from citizens in private life. And informants such as 
these may be willing to relate information to a Congress­
man only in confidence, fearing that disclosure of their 
identities might cause loss of their jobs or harassment 
by their colleagues or employers. In fact, I should sup­

pose it to be self-evident that many such informants 
would insist upon an assurance of confidentiality before 
revealing their information. Thus, the acquisition of 
knowledge through a promise of nondisclosure of its 
source will often be a necessary concomittant of effective 
legislative conduct, if the members of Congress are prop­
erly to perform their constitutional duty.

The Court of Appeals for the First Circuit recognized 
the importance of the information gathering process in 
the performance of the legislative function. It held that 
the Speech or Debate Clause bars all grand jury question­
ing of a member of Congress regarding the sources of his 
information. The Court of Appeals reasoned that to 
allow a “grand jury to question a Senator about his 
sources would chill both ti.e vigor with which legislators 
seek facts and the willingness of potenti.1 sources to 
supply them." United States v. Doe, 445 F. 2d 753, 758- 
759. The government did not seek review of this ruling, 
but rather sought certiorari on the question wheth jr the 
Speech or Debate Clause bars a grand jury fror.* ques­
tioning congressional aides about privileged actions of 
Senators or Representatives.1

The Court, however, today deckles, sun sponte, that a 
member of Congress may, despite the Speech or Debate 
Clause, be compelled to testify befcre a grand jury con­
cerning the sources of information used by him in the 
performance of his legislative duties if such an inquiry 
“proves relevant to investigating possible third party 
crime.” Ante, at 22 (emphasis supplied).5 In my view, 
this ruling is highly dubious in view of the basic purpose 
of the Speech or Debate Clause—"to prevent intimida­
tion [of Congressmen] by the executive and account­
ability before a possibly hostile judiciary." United 
States v. Johnson, 383 U. S. 169, 181.

Under the Court's ruling, a Congressman may be sub­
poenaed by a vindictive Executive to testify about in­
formants who have not committed crimes and who have 
no knowledge of crime. Such compulsion can occur be­
cause the judiciary has traditionally imposed virtually 
no limitations on the grand jury's broad investigatory 
powe; s; grand jury investigations are not limited in scope 
to specific criminal acts, and standards of materiality and

18 Having established that neither the Senator nor Rodberg is 
subject to liability for what occurred at the subcommittee hearing, 
we perceive no basis for inquiry of either Rodberg or third parties 
on this subject. If it proves material to establish for the rerord the 
fact J  publication at the subcommittee hearing, which seems un­
disputed, the public record of the hearing would appear sufficient 
for this purpose. We do not intend to imply, however, that in no 
grand jur)1 investigations or criminal trials of third parties may 
third-party witnesses he interrogated about legislative acts of .Mem­
bers of Congress. As for inquiry of Rodberg about third party 
crimes, we are quite sure that the District Court has ample power 
to keep the grind jury proceedings within proper hounds and to 
ft reclose improvident hnmssnent and fishing expeditions into the 
affairs of a Member of Congress that are no proper concern of the
r r r n n r i  i n r v  n r  t l i o  T**vi»rnffvf» H r o n r h

1 As stated in its petition for certiorari, the Government asked us 
to consider

"Whether Article 1, .Section 0, of the Constitution providing 
that . . .  ‘for any Speech or Debate in either House, the Senators and 
Representatives’ . . ‘shall not he questioned in any other Plare' bars 
a grand jury from questioning aides of members ot Congress and 
other persons about matters that may touch on activities of a mem­
ber of Congress which arc protected Speech or Debate."

The Government also asked u.- to consider
“Whether an aide of a member of Congress has a common law 

priviiege nut to testify before a grand jury concerning private re- 
piiblicaiion of material which his S'enalnr-employer had introduced 
into the record of a Senate subcommittee."
We granted certiorari on both questions. 405 I ’. S. 010.

#
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•'ovance are greatly relaxed.3 But even if t ‘ e Executive 
*m to believe that a member of Congress had 

-..ow. ;dge of a specific probable violation of law, it is 
by no means clear to me that the Executive’s interest in 
the administration of justice must always override the 
public interest in having an informed Congress. Why 
should we not. given the tension between two competing 
interests, each of constitutional dimensions, balance the 
claims of the Speech or Debate Clause against the claims 
of the grand jury in the particularised contexts of specific 
cases? And why are not the Houses of Congress the 
proper institutions in most situations to impose sanctions 
upo". a Representative or Senator who withholds infor­
mation about crime acquired in the course of his legis­
lative duties?3

I am not prepared to accept the Court's rigid con­
clusion that the Executive may alt ays corrpel a legis­
lator to testify before a grand jury about jources of in­
formation used in preparing for legislative acts. For 
that reason, I dissent from that part of the Court’s 
opinion that so inflexibly and summarily decides this vital 
question.

3 See. e. g., JFi/aon v. United Stales, 221 U. S. 361; Hendricks v. 
United Stales, 223 IT. S ITS. U n it'd  States v Johnson, 319 U. S. 503. 
See generally, Holt v. United States, 21S U. S. 245; United States 
v. Cus.eUo. 350 U. S 359.

• Dunn? oral argument, the Solicitor General virtually conceded, 
in the course of arguing that aides should not enjoy the same testi­
monial privilege as Congrcssmr i, that a Senator could not be called 
before the grand jury to estify about the sources of his information;

1 Q. Mr. Solicitor, am I correct that you wouldn t be able to ques­
tion the Senator as to where he got the papers from?

"A. Oh. Mr. Justice, we are not able to question the Senator about 
anything insoiar as it relates to speech or debate.

"Q. Well, this was related, you agree, to speech and debate?
"A. I am not contending '•» the contrary. . . .”

The following exchange also took place:
•‘Q. You can't ask a Senator where you got the material you used 

in your speech.
“A, Yes, Mr. Justice.
"Q. You can't.
“A. Yes."
At another point in the oral argument, the Solicitor General said 

that even when a Senator or Representative has knowledge of crime 
as a result of legislative acts "[t]hev can’t be required to respond 
to questions with respect to their speeches . d debates. That is a 
groat and historic privilege which ought to be maintained which I 
fully support but which does not extend to any other persons than 
Senators and Representatives."

Mb. J u s t i c e  D o u g la s ,  d is sen tin g .
I would construe the Speech and Debate Clause ’ to 

insulate Senator Gravel and his aides from inouiry con­
cerning the Pentagon Papers, and Beacon Press from 
inquiry concerning publication of them, for that pub­
lication was but another way of informing the public

'T h e  Speech and Debate Clause included in Art. I, §6, Cl. 1. 
of th1'  Constitution provides as respects Senators and Representa­
tives that, “for any Speech or Debate in either House, they shall 
not be questioned in any other Place "

as to what had gone on in the privacy of the Executive 
Branch concerning the conception and pursuit of the 
so-called “war" in Vietnam. Alternatively, I would 
hold that Beacon Press is protected by the First Amend­
ment from prosecution or investigations for publishing 
or undertaking to publish the Pentagon Papers.

Gravel, Senator from Alaska, was Chairman of the 
Senate Subcommittee on Public Buildings and Grounds. 
He convened a meeting of the Subcommittee and read 
to it a summary of the so-called Pentagon Papers. He 
then introduced "the entire papers, allegedly some 47 
%-olumes and said to contain seven million words, as an 
exhibit.” —  F. 2d — . Thereafter, he supplied a copy 
of the papers to the Beacon Press, a Boston publish­
ing house, on the understanding that it would publish 
the papers without profit to the Senator. A grand jury 
was investigating the release of the Pentagon Papers 
and subpoenaed one Rodberg, an aide to Senator Gravel, 
to testify. Rodberg moved to quash the subpoena; and 
on the same day the Senator moved to intervene. Inter­
vention was granted and in due course the Court of 
Appeals entered the following order which is now before 
us for review:

”f l)  No witness before the grand jury currently 
investigating the release if the Pentagon Papers 
may be questioned about Senator Mike Gravel’s 
conduct at a meeting of the Subcommittee on Public 
Buildings and Grounds on June 29, 1971. nor, if 
the questions are directed to the motives or pur­
poses behind the Senator’s conduct at that meet­
ing, about any communications with him or with 
his aides regarding the activities of the Senator or 
his aides during the period of their employment, 
in preparation for and related to said meeting.

“(2) Dr. Leonard S. Rodberg may not be ques­
tioned about his own actions, in the broadest sense, 
including observations and communications, oral or 
written, by or to him, or coming to his attention, 
while being interviewed for. or after having been 
engaged as a member of Senator Gravel’s personal 
staff to the extent that they were in the course of 
his employment."

I

Both the introduction of the Pentagon Papers by 
Senator Gravel into the record before his Subcommittee 
and his efforts to publish them were clearly covered by 
the Speech and Debate Clause, as construed in Kilbourn 
v. Thompson, 103 L. S. 168, 204:

”Tt would be a narrow view of the constitutional 
provision to limit it to words spoken in debate, The 
reason of the rule is as forcible in its application 
to written reports presented in that body by its 
committees, to resolutions offered, which, though in 
writing, must be reproduced in speech, and to the 
act of voting, whether it is done vocally or by 
passing between the tellers. In short, to things
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giMicnilly (lone in a session of the House by one 
of its members in relation to the business before it," 3

One of the things normally done by a member "in 
r' Union to the business before it" is the introduction 
of documents or other exhibits in the record the com­
mittee or subcommittee is making. The introduction 
of a document into a record of the Committee or sub­
committee by its Chairman certainly puts it in the public 
domain. Whether a particular document is relevant 
to the inquiry ot the committee may be questioned by 
the Senate in the exercise of its power to proscribe rules 
for the governance and discipline of wayward members. 
But there is only one instance, as I see it, where super­
visory power over that issue is vested in the courts, and 
that is where a witness before a committee is prose­
cuted for contempt and he makes the defense that the 
question he refused to answer was not germane to the 
legislative inquiry or within its permissible range. e 
<jphaus v. II yman, 360 U. S. 72; Kilbourn v. Thomp­
son, supra, at 190.

In all other situations, however, the judiciary's view 
of the motives or gerinancness of a Senator’s conduct 
before a committee is irrelevant. For, ‘'(t]he claim of 
an unworthy purpose does not destroy the privilege.” 
Tenney v. Brandhovc, 341 U. S. 367. 377. If there is 
an abuse, there is a remedy; but it is legislative, not 
judicial.

As to Senator Gravel's efforts to publish the Sub­
committee record's contents, wide dissemination of this 
material as an educational service is as much a part 
of the Speech and Debate Clause philosophy as mailing 
under a frank a Senator or a Congressman's speech 
across the Nation. As mentioned earlier, " f i l l  is the 
proper duty of a representative body to look diligently 
into every affair of government and to talk much about 
what It sees. . . . The informing function of Congress 
should be preferred even to its legislative function.” 
W. Wilson. Congressional Government 303 ( ISSu), quoted 
with approval in Tenney v. Brnndhove, 341 U. S. 367. 
377 n. 6. "From the earliest times in its history, the 
Congress has assiduously performed an ‘informing func­
tion.' " Watkins v. United States, 354 U. S. 178, 200 
n. 33. “Legislators have an obligation to take positions 
in controversial political questions so that their con­
stituents can be fully informed by them.” Bond v. 
Floyd, 385 U. S. 116, 136.

We said in United States v. Johnson, 3S3 U. S. 169, 
179, that the Speech and Debate Clause established a 
“legislative privilege” that protected a member of Con­
gress against prose’ution "by an unfriendly executive 
and conviction by a hostile judiciary" in ouicr, as Mr. 
Justice Harlan put it, to ensure “the independence of 
the legislature.” That hostility emanates from every 
stage of the present proceedings. It emphasizes the

need to construe the Speech and Debate Clause gener- 
ouslv, not niggardly If republication oi a 'Vnator's 
speech in a newspaper carries the privilege, as it doubt­
less does, then republication of the exhibits introduced 
at a hearing before Congress must also do so. That 
means that republication by Beacon Press is within the 
ambit of the Speech and Debate Clause and that the 
confidences of tin* Senator in arranging it are not subject 
to inquiry "in any other place” than the Congress.

It is said that though the Senator is immune from 
questioning as to what he said and did in preparation 
for the committee hearing and in conducting it. his 
aides may be questioned in his stead. Such easy cir­
cumvention of the Speech and Debate Clause would 
indeed mak" it a mockery. The aides and agents such 
as Beacon Pres* must be taken as surrogates .’or the 
Senator and the confidences oi the job that tb y enjoy 
are his confidences that the Speech and Deba e Clause 
embrace.

II
The secrecy of documents in the Executive Depart­

ment has been a bone of contention between it and 
Congress from the beginning.3 Most discussions have 
centered on the scope of the Executive privilege in 
stamping documents as “secret.” “top secret,” “confi­
dential" and so on, thus withholding them from the 
eyes of Congress and the press. The practice has reached 
large proportions, it being estimated ' that

= And sec United States v. Johnson, 3S3 \J. S. 169, 172. 177; and 
Tenney v. HrandUavr, 341 U. S. 367, 376.

See Note. Developments In The I.av;—The National Security 
Interest and Civil Liberties, S5 Harv L Rev. 1130, 1207-1215 
(1972); Note. The Right of Government Employees to Furnish In­
formation to Congress: Statutory and Constitutional Aspects. 57 Va. 
L. Rev. $85. $8.5-8$7 (1971), Berger, Executive Privilege v. Con­
gressional tnquin j, 12 U. C L. A. L. Rev. 1044 (1965); Schwartz, 
Executive Privilege and Congressional Investigatory Power 47 Calif. 
L. Rev. 3 (1959): Executive Privilege: The Withholding of Informa­
tion by the Executive, Hearings on S. 1125 before the Subcommittee 
on Separation of Power of the Senate Committee on the Judiciary, 
92d Cong., 1st Sess. (1971). There is no express statutory authority 
for the classification procedure used currently by the bureaucracies, 
although it has been claimed that Congress has recognized it in 
such measures as the exemptions from the disclosure requirements 
of the Freedom of Information Act, 3 U. S. C. § 552 (b) and the 
espionage laws, IS U. S. C. §§792-799. Rather, the classification 
regime has been implemented through a scries of executive orders 
described in Note, Developments In The Liw, supra, at 1192-1193. 
I t has also heen claimed that several sections of Art. II (such as the 
designation of the President as Commander-in-Chicf of the Army 
and Navy) confer upon the Executive an inherent power to classify 
documents. Sec Report of the Commission on Government Security, 
S. Doc. No. 64. 35th Cong., 1st Sess.. 15$ (1957).

* Executive Privilege: The Withholding of Information by the 
Executive, Hearing on S. 1125, Subcomittee on Separation of Powers,
S. Judiciary Committee 92d Cone.. 1st Sess.. 517—A IS (1971). One 
cstim/i e of the number of officials who can classify documents is 
even higher. In the T tienl of Defense alone, $03 persons have 
the authority to elnssi. .cumcnts Top Secret; 7.6S7 have permis­
sion to stamp them Secret, and 31.048 have the author!, .tion to 
denominate papers Confidential. United States Government Infor­
mation Policies and Practices—The Pentagon Papers. Hearings be­
fore a Subcommittee of the House Committee on Government Oper-
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(1; Over 30,000 people in the Executive Branch have 
the power to wield the classification stamp.

(2) The Department of State, the partment of 
Defense, and the Atomic Energy C. ion have over 
20 million classified documents in thv.-i. .,<es.

(3) Congress appropriates approximately $15 billion 
annually without most of its members or the public 
or the press knowing for what purposes the money is 
to be used.1

The problem looms large as one of separation of 
powers. Woodrow Wilson wrote about it in terms of 
the “informing function" of Congress.3

“It is the proper duty of a representative body 
to look diligently into every affair of government 
and to talk much about what it sees. It is meant 
to be the eyes and the voice, and to embody the 
wisdom and will of its constituents. Unless Con­
gress have and use every means of acquainting 
itself with the acts and the disposition of the ad­
ministrative agents of the government, the country 
must be helpless to learn how it is being served; 
and unless Congress both scrutinize these things 
and sift them by every form of discussion, the 
country must remain in embarrassing, crippling ig­
norance of the very affairs which it is most important 
that it should understand and direct. The inform­
ing function cf Congress should be preferred even 
to its legislative function. The argument is not 
only that discussed and interrogated administra­
tion is the only pure and efficient administration, 
but. more thun that, that the only really self- 
governing people is that people which discusses 
and interrogates its administration. The talk on 
the part of Congress which we sometimes justly 
condemn is the profitless squabble of words over 
frivolous bills ur *elush party issues. It would be 
iiard to conceive of there being too much talk about 
the practical concerns and processes of government. 
Such talk it is which, when earnestly and purpose­
fully conducted, clears the public mind and shapes 
and demands of public opinion."

That is a concern of the Congress. It is, however, 
no concern of the courts, as I see it, how a document 
is stamped in an Executive Department or whether a 
committee of Congress can obtain the use of it. The 
federal courts do not sit as an ombudsman, refereeing

at ions, 92d Cong.. 1st Sess.. [if. 2. nl 599 (statement of David Cooke. 
Deputy .Assistant Secretary of Defense).

5Senator Fiilbnzht. chairman of the Senate Foreign Relations 
Committee, recently testified that his committee had been so un­
successful in obtaining accurate information about the Vietnam war 
from the Executive Branch that it was required to hire its own in­
vestigators and send them to Southeast Asia. Executive Privilege; 
The Withholding of Imormatinn By The Executive. Hearings before 
the Subcommittee on Separation of Power of the Senate Committee 
on the Judiciary 200 (1971).

• W. Wilson, Congressional Government, 303-304 (1SS5).

the disputes between the other two branches. The fed­
eral courts do become vitally involved whenever their 
power is sought to be invoked either to protect the 
press against censorship as in i\rew York Times Co. v. 
United States, 403 U. S. 713, or to protect the press 
against punishment for publishing “secret" documents 
or to protect an individual against his disclosure of their 
contents for any of the purposes of the First Amendment.

Forcing the press to become the Government's co­
conspirator in maintaining state secrets is at war with 
the objectives of the First Amendment. That guarantee 
was designed in part to ensure a meaningful version of 
self-government by immersing the people in a “steady, 
robust, unimpeded and uncensored flow of opinion and 
reporting which are continuously subjected to critique, 
rebuttal, and re-examination." Caldwell v. United States, 
ante, — , — ; Brandenburg v. Ohio, 35)5 U. S. 444; Stan­
ley v. Georgia, 394 U. S. 557, 564; Lamont v. Postmaster, 
381 U. S. 301, 20S; iV. V. Times Co. v, Sullivan, 376 
U. S. 254, 270. As I have said elsewhere, e. g., Caldwell, 
supra; Kleindienst v. Mandel, ante, — , — , that Amend­
ment is aimed at protecting not only speakers and writers 
but also listeners and readers. The essence of our form 
of governing was at the heart of Justice Black's reminder 
in the Pentagon Papers case that “[t]he press was pro­
tected so that it could lay bare the secrets of Government 
and inform the people." 403 U. S., at 717. Similarly, 
Senator Sam Ervin has observed; "When the people do 
not know what their government is doit.g, those who gov­
ern are not accountable for their actions—and account­
ability is basic to the democratic system. By using de­
vices of secrecy, the government attains the power to 
‘manage’ the news and through it to manipulate public 
opinion." ' Ramsey Clark as Attorney General expressed 
a similar sentiment: "If government is to be truly of, by, 
and for the people, the people must know in detail the ac­
tivities of government. Nothing so diminishes democracy 
as secrecy.”" And see Meiklejohn, The First Amendment 
is Absolute. 1961 Sup. Ct. Rev. 254; Press Freedoms 
Under Pressure; Report of the Twentieth Century Fund 
Task Force on the Government and the Press 109-117 
(1972) (Background Paper by Fred Graham on "Access 
o News”) ; M. Johnson. The Government Secrecy Con-

ersy 39—11 (1967).
Je .-jn  in a letter to Madison dated December 20, 

17' ’, asked "whether peace is best preserved by giving 
e' ,ergy to the government, or information to the people.”
.l id  he answered, “This last is the most certain, and 
the most legitimate engine of government.” 6 Writings 
of Thos. Jefferson 392 (Memorial ed. 1903).

Madison at the time of the Whiskey Rebellion spoka 
in the House against a resolution of censure against 
the groups stirring up the turmoil against that rebellion.

T Ervin, Secrecy in a Free Society, 213 The Nation 454. 456 (1971). 
’ Attorney General’s Memorandum on the Public* Information Sec­

tion of the Administrative Procedure Act, 20 Ad. L. Rev. 263, 264 
(1967).
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'Tf we advert to the nature of Republican Gov- 
er ment, we shall find that the censorial power is 
in the people over the Government, and not in the 
Government over the people.” Brant. The Madison 
Heritage, 35 N. Y. U. L. Rev. SS2, 900.

Yet, as has been revealed by such exposes as the 
Pentagon Papers, the My Lai massacres, the Gulf of 
Tonkin “incident," and the Bay of Pigs invasion, the 
Government usually suppresses damaging news but high­
lights favorable news. In this filtering process the 
secrecy stamp is the officials' tool of suppression and it 
has been used to withhold information which in ”99 
of the cases would present no danger to national security.* 
To refuse to publish “classified” reports would at times 
relegate a publisher to distributing only the press releases 
of Government or remaining silent; if it printed only the 
press releases or “leaks” it would become an arm of of­
ficialdom, not its critic. Rather, in my view, when a 
publisher obtains a classified document he should be i. °e 
to print it without fear of retribution, unless it contains 
material directly bearing on future, sensitive planning of 
the Government.'ft By that test Beacon Press could with 
impunity reproduce the Pentagon Papers inasmuch as 
their content “is all history, not future events. None of 
it is more recent than 1968.” Kew York Tunes Co. v. 
United States. 403 U. S. 713, 722, n. 3.

• Hearing before Subcommittee on Foreign Operations and Govern­
ment Information of tbe House Commit teee on Government Opera­
tions 97 (1971); Cong. Horton, The Public's Right to Know, 77 
Case <fc Comm. 3 , 5 (1972). We are told that the military has 
withheld as confidential a large selection of photographs showing 
atrocities aeainst Vietnamese civilians wrought by both communist 
and United States forces. Even a training manual devoted to the 
history of the Bolshevik revolution was dubbed secret by the military. 
Hearings, supra, a t 966, 967 (testimony of former classification 
officer). .And. ordinary newspaper clippings of criticism aimed at 
the military have been routinely marked secret. Hearings, supra, 
at 100. Former Justice and former Ambassador to the United Na­
tions Arthur Goldberg has stated: “I have rend and prepared count­
less thousands of classified documents. In my experience, 75 percent 
of these documents should never have been classified in the first 
place; another 15 percent quickly outlived the need for secrecy; and 
only about 10% genuinely required restricted access for any significant 
period of time.” United States Government Policies and Practices— 
The Pentagon Papers, Hearings before a Sub ', nmittee of the House 
Committee on Government Operations, 926 Cong., 1st Sess., pt. I, 
a t 12 (1971).

10 Moreover, I would not even perr.u a conviction for the publica­
tion of documents related to futur and sensitive planning where the 
jury was permitted, as it was ir United States v. Drummond, 354 F. 
2d 132, 152 (CA2), to consider the fact that the documents had been 
^'ossified by the Executive Branch pursuant to its present over­
broad system which, in i.iy view, unnecessarily sweeps too much 
nonsensitive information into the locked files of the bureaucracies 
In general, however, I agree that there may be situations and oc­
casions in which the right to know must yield to other compelling 
and overriding interests. As Professor Henkin has observed, many 
deliberations in Government are kept confidential, such as the pro­
ceedings of grand juries or our own Conferences, despite the fact 
that the breadth of public knowledge Is thereby diminished. Henkin, 
The Right To Know And The Duty To Withhold: The Case Of The 
Pentagon Papers, 120 U. Pa. L. Rev. 271, 274-275 (1971).

The late Justice Harlan in the Pentagon Papers case 
said that in that situation the courts had only two re­
stricted functions to perform; first, to asceriain whether 
the subject matter of the dispute lies within the proper 
compass oi the President's constitutional power; and 
second to insist that the head of the Executive Depart­
ment concerned—whether State or Defense—determine 
if disclosure of the subject matter “would irreparably 
impair the national security." Beyond those two in­
quiries, he concluded, the judiciary may not go. 403 
U. S., at 757-758,

My view is quite different. When the press stands 
before the court as a suspected criminal, it is the 
duty of the court to disregard what the prosecution 
claims is the executive privilege and to acquit the press 
or overturn the ruling or judgment against it, if the 
First .'Amendment and the assertion of the executive 
privilege conflict. For the executive privilege— nowhere 
made explicit in the Constitution—is necessarily subor­
dinate to the express commands of the Constitution.

United States v. Curtiss-Wright Corp., 299 U. S. 
304, involved the question whether a proclamation issued 
by the President, pursuant to a Joint Resolution of the 
Congress, was adequate to sustain an indictment. The 
Court, in holding that it did, discussed a t length the 
power of the President. The Court said that the power 
o' the President in the field of international relations 
i s not require as a basis an Act of Congress; but 
it dded that his power “like every other governmental 
power, must be exercised in subordination to applicable 
provisions of the Constitution.” Id., at 320.

When the executive launches a criminal prosecution 
against the press, it must do so only under an Act 
of Congress. Yet Congress has no authority to place 
the press under the restraints of the executive privilege 
without “abridging” th i press within the meaning of 
the First Amendment.

In related and analogous situations, federal courts have 
subordinated the executive privilege to the requirements 
of a fair trial.

Chief Justice Marshall in the trial of Aaron Burr 
ruled “That the president of the Jnited States may be 
subpoenaed, and examined as a v.itness, and required to 
produce any paper in his possession is not controverted." 
United States v. Burr, 25 Fed. Gas. 187, 191. Yet he 
“may have sufficient motives for declining to produce a 
particular paper and these motives may be such as to 
restiain the Court from enforcing its production." Ibid. 
A lettei to the President, he said, "may relate to public 
concerns" and not “forced into public view.” Id., at 192. 
But where the paper was shown “to be essential to the 
justice of the case," ibid., “the paper should be produced 
or the cause be continued.” Ibid.

Jencks v. United States, 353 U. S. 657, is in that tra­
dition. It was a criminal prosecution for perjury, the 
telling evidence against the accused being the testimony 
of Government investigators. The defense asked for 
contemporary notes made by agents at the time. Refusal
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was based on their confidential character. We held that 
to be reversible error.”

"We hold that the criminal action must be dis­
missed when the Government, on the ground of 
privilege, elects not to comply with an order to pro­
duce, for the accused's inspection and for admission 
in evidence, relevant statements or reports in its 
possession of government witnesses touching the sub­
ject matter of their testimony at the trial. Accord, 
Roviaro v. United States, 353 U. S. 53, 60-61. The 
burden is the Government’s, not to be shifted to 
the trial judge, to decide whether the public preju­
dice of allowing the crime to go unpunished is 
greater than that attendant upon the possible dis­
closure of state secrets and other confidential infor­
mation in the Government's possession.” Id., at 
672.

Congress enacted the so-called Jencks Act, 18 U. S. C. 
il 3500, regulating the use of government documents in 
criminal prosecutions. We sustained that Act. Scales 
v. United States, 367 U. S. 203, 258. Under the Act a 
defendant "on trial in a federal criminal prosecution is 
entitled, for impeachment purposes, to relevant and 
comoetent statements of a government witness in pos­
session of the Government touching the events or activi­
ties as to which the witness has testified at the trial 
The command of the statute is thus designed to further 
the fair and just administration of criminal justice, a 
goal of which the judiciary is the special guardian.” 
Campbell v. United States, 365 U. S. S5, 92. And see 
Clancy v. United States, 365 U. S. 312.

The prosecution often dislikes to make public the 
identity of the informer on whose information its case 
rests. But his identity must be disclosed where his 
testimony is materiel to the trial Roviaro v. United 
States, 353 U. S. 53. In other words, the desire for Gov­
ernment secrecy does not override the demands for a 
fair trial. And see Scher v. United States, 305 U. S. 251, 
254. The constitutional demands for a fair trial, implicit 
in the concept of due process, In re Murchison, 349 
U. S. 133, 136, override the Government’s desire for 
secrecy, whether the identity of an informer or the 
executive privilege be involved. And see Smith v. 
Illinois, 390 U. S. 129.

The requirements of the First Amendment are not of 
lesser magnitude. They override any claim to executive

!l In Alderman v. United States, 394 U. S. 165, we took a like course 
is requiring the prosecution to disclose to the defense records of 
unlawful electronic surveillance:

“It may be that the prospect of disclosure will compel the Govern­
ment to dismiss some prosecutions in deference to national security 
or third-party interests. But this is a choice the Government con- 
cededly faces with respect to material which it has obtained illegally 
and which it admits, or which a judge would find, is arguably rele­
vant to the evidence offered against the defendant." Id., at 184.

A different rule obtains in civil suits where the government is 
-c t  the moving party but is a defendant and has specified the 
isrras on which it may be sued. United States v. Reynolds, 345- 
U. 5. 1, 12.

privilege. As stated in United States v. Curtiss- Wright 
Corp., supra, the class of executive privilege "like every 
other governmental power, must be exercised in sub­
ordination to applicable provisions of the Constitution.”
299 U. S., at 320.

I l l
Aside from the question of the extent to which pub­

lishers can be penalized for printing classified documents, 
surely the First Amendment protects against all inquiry 
into the dissemination of information which, although 
once classified, has become part of the public domain. n

To summon Beacon Press through its officials before j
the grand jury and to inquire into why it did what it did 
and its publication plans is "abridging” the freedom 
of the press contrary to the command of the First 
Amendment. In light of the fact that these docu­
ments were part of the official Senate record,’5 Beacon f
Press has violated no valid law, and the grand jury's 
scrutiny of it reduces to "[ejxposure purely for the sake 
of exposure.” Uphaus v. Wyman, supra, at 82 (dis­
senting opinion). As in United States v. Rumely, 345 
U. S. 41, where a legislative committee inquired of a 
publisher of political tracts as to its ct Corners’ identities,
“ [i]f the present inquiry were sanctioned: the press 
would be subject to harassment that in practical effect |
might be as serious as censorship.” Id., 57 (concurring 
opinion). Under our Constitution the Government has 
no surveillance over the press. That includes, as we 
held in New York Times Co. v. United States, 403 U. 3. \ t
713, the prohibition against prior restraints. Yet crim- i
inal punishment for or investigations of what the press f
publishes, though a different species of abridgment, is 1
nonetheless within the ban of the First Amendment.

The story of the Pentagon Papers is a chronicle of ft
suppression of vital decisions to protect the reputations 1
and political hides of men who worked an am> zingly B
successful scheme of deception on the American p ople. a |
They were successful not because they were astute but Bjj
because the press had become a frightened, regimented. 
submissive instrument, fattening on favors from those i  j
in power and forgetting the great, tradition of report- a .1
ing. To allow the press further to be cowed by grand ® j
jury inquiries and prosecution is to carry the concept 
of “abridging” the press to frightening proportions. 1

What would be permissible if Beacon Pre9s "stole” S .
the Pentagon Papers is irrelevant to today’s decision, m  "
What Beacon Press plans to publish is matter intro- 
ducec into a public record by a Senator acting under j |
the full protection of the Speech and Debate Clause.13 tt(

11 Reptibliration of what has filled the Congressional Record is Hr I
commouplaee. Newspapers, television, and radio use its contents f
constantly. I see no difference between republication of a para- 91!
graph and republication of material amounting to a book. Once | |
a document or a series of documents is in the record of the Senate HP *
or House or one of its committees it is in the public domain. 'j,r-

13 I t i3 conceded that all of the material which Beacon Press H
has undertaken to publish was introduced into the Subcommittee


