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certified copy cf the ju dgment u n d e r  (c)(2) of this section e s t a b­

lishing the amount owed to a claimant from w h o m  it has a binding 

stop-lending notice, a lender shall send to the claimant a verifie d 

statement showing, by date and amount, all c o n s t r u c t i o n  financing 

p r o v i d e d  by the lender for the project. E xcept as p r o v i d e d  in (e) of 

this section, the lender shall include w i t h  the statement pay ment in 

the amount of the lender's liability to the claim ant u n d e r  (c) of this 

section.

(e) If there are two or m o r e  claimants to w h o m  a lender is or 

m a y  be liable u nder (c) of this section and the lender is u n c e r t a i n  as 

to the amount of its liability or p o s s i b l e  liabili ty to each, the 

lender m a y  b r i n g  an action to r e quir e the cla imants to interplead 

their claims.

(f) A  d r a w  against c o n s t r u c t i o n  f i n a ncing m a y  be made only after 

certif i c a t i o n  of job progr ess is d e l i v e r e d  to the lender by the owner. 

The form  of the c e r tification m a y  be p r e s c r i b e d  b y  the lender and 

shall include

(1) a statement of the p r o gress of the project, including 

the p erce ntage of c o m p l e t i o n  of the project;

(2) the name, address, and t e l e phone  n u m b e r  of each prime 

contract or w h o  has f u r n is hed labor, material, service, or equipment 

for the project;

(3) the amount owed b y  the owner to each listed prime 

contractor; and

(A) the p o rtion of the d r a w  that the o wner w i l l  pay  to each 

listed prime contractor.

(g) The owner shall use each draw as i n d i cated in the c e r t i f i­

cates given by them to the lender u n d e r  (f) of this section. The 

lender m a v  not be required to v e r i f y  the inf orm a t i o n  in a certificatp
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and is not liable for an error in a certificate.

(h) A n  owner who intent i o n a l l y  fails to apply cons truction

financing p r o ceeds as indicated by the c e r t i f i c a t e  r e q u i r e d  unde r (f) 

of this section is guilty of a class C felony. If the owner is not a 

na t u r a l  parson, u p o n  conviction the o wner m a y  be fined  in an amount 

not to e x c e e d  $50,000.

(i) W i t h i n  10 days after being requested, a lender shall provide 

a p e r s o n  w h o  has given it a s t op-l ending n o t i c e  w i t h  a copy of

(1) each certificate r e c eiv ed by the lender u n d e r  (f) of 

this section; and

(2) a v e r ified certificat e s t atin g th'’ amount of c o n s t r u c­

tion f i n a n c i n g  proceeds commi tted by the lender for the p r oject that

have not b e e n  d i s b ur sed by the lender.

(j) The lender may not prov ide c o n s t r u c t i o n  f i n a ncing proceeds 

for p a yment of indebtedness of the owner that is not incu rred for the 

proj e c t .

* Sec. 2. AS 34.35.064(a) is amended  to read:

(a) Before furnishin g labor, material, service, or equipment for 

a project, a p er son [AFTER E N T E R I N G  INTO A  CONTRACT, A  CLAIMANT] may 

give a n o t i c e  of right to lien to the owner or owner's agent [AND THE 

L E N D E R ] . If the n otice is given in a c c o r d a n c e  w i t h  this section, the 

owner has the b u r d e n  of proof to show that the o w n e r  did not k n o w  of 

or consen t to the furnishing of the labor, mat erial, service, or

equipment b y  the claimant in an action to f o r e c l o s e  the claimant's

lien on the p r o p e r t y  u n d e r  AS 34.35.050 - 34.35.120. O t h e rwise  the

claimant has the b u r d e n  of pr oof to show that the owner k n e w  of and 

co n s ented to the furnishing of the labor, m aterial, service, or e q u i p­

ment . The n o t i c e  of right to lien shall be in writing, state that it 

is a n o t i c e  of a right to assert a lien a g ainst real o r o o e r t v  TA
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B U I L DING OR O T H E R  IMPROVEMENT] for labor, materials, services, or 

e quipment fur ni s h e d  in c onn ection w i t h  a project [CONSTRUCTION, A L T E R­

ATION, OR R E P A I R  OF THE BUILDING  O R  O T H E R  IMPROVEMENT], and contain

(1) a legal d e scription sufficient for identi f i c a t i o n  of 

the real p r o p e r t y  [UPON WHICH THE BUILDING  OR O T H E R  IMP RO V E M E N T  IS 

L O C A T E D ] ;

(2) the name of the owner;

(3) the name and address of the claimant;

(4) the name and address of the p e r s o n  w i t h  w h o m  the c l a i m­

ant contracted;

(5) a general d e s c r i p t i o n  of the labor, materials, ser­

vices, or e q u i p ment p r o v i d e d  or to be provided;

(6) a statement that the claimant m a y  be e n t itle d to record 

a c l a i m  of lien; and

(7) the following statement in type no smaller than that

u s e d  in p r o v i d i n g  the infor mation r e q uired by (1) - (6) of this

subsection: WARNING: Unless p r o v i s i o n  ijs [HAS BEEN] m a d e  for payment

of sums that m a y  be due to the undersigned, your above p r o p e r t y  m a y  be 

subject to f o r e c l o s u r e  to satisfy those sums even though you m a y  pay 

[THIS CLAIM, Y O U  M A Y  BE L I A B L E  FOR P A Y M E N T  D I R E C T L Y  TO THIS CLAIMANT, 

N O T W I T H S T A N D I N G  THE FACT  THAT P A Y M E N T  HAS BEEN M A D E  TO] a prime c o n­

tractor or other p e r s o n  for the labor, material, service, or equipment 

fu r n ished by the u n d e r s i g n e d  [ P A R T Y ] .

* Sec. 3. AS 34.35.06 7 is amended to read:

Sec. 34.35.067. RECOR D I N G  N O T I C E  OF RIGHT TO LIEN. A  n otice of 

right to lien m a y  be recorded by a claimant at any time after the 

claimant enters [ENTERING] into a cont ract for or first furnishes 

labor, material, s e r vice^ or equipment [FURNISHED] in c o n n e c t i o n  with 

a projec t [THE CONSTRUCTION, A L T E R A T I O N  OR R E P A I R  OF A  B U I L D I N G  OR
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OTHER I M P R O V E M E N T ] . The n otice shall be r e c orded  in the same manner

as specified for the r e c o rding of a claim of lien u nder  AS 34.35.070.

* Sec. 4. AS 34.35.070(a) is amended to read:

(a) A  [SUBJECT TO THE PROVISIONS OF AS 34.35.069(a), A] claima.it

m a y  r e c o r d  a claim of lien after entering into a contract for a p r o j­

ect [THE CONSTRUCTION, ALTERATION, OR R E P A I R  OF A  BUILDING OR I M P R O V E­

MENT] . A  claim of lien m a y  not be recorded later than the time spec­

ified u n d e r  AS 34.35.068.

* Sec. 5. AS 34.35.071 (a) is amended to ■**ead:

(a) The owner of real p r o perty that may be subject to a lien 

under AS 34.35.050 - 34.35.120 m a y  announce the date of completion of 

the project [A BUILD ING OR O T H E R  IMPROV EMENT ON THE PROPERTY] by

(1) r e c o r ding a notice of completion after completion of 

the p roject [CONSTRUCTION, A L T E R A T I O N  OR R E P A I R  OF THE BU ILDING OR 

OTHER IMPROVEMENT] in the office of the rec order of the district in 

w h i c h  the real p r o p e r t y  [BUILDING OR O T H E R  IMPROVEMENT] is situated; 

and

(2) giving notice at least five days b efore the recording 

of the n oti ce of c o m p l e t i o n  to all claimants who have given a notice 

of right to lien or a stop-lending [STOP-PAYMENT] n otice to the owner 

and the lender prior to 10 days befor e recordi ng a notice of c o m p l e­

tion; the notice must include a copy ox the notice of completion and a 

statement advising claimants that a notice of completion  will be 

recorde d not earlier than five days after the date of the notice.

* Sec. 6. AS 34.35 is a m ended  by adding a n e w  section to read:

Sec. 34.35.074. C I V TL  SUITS. (a) A  p ^ s o n  injured by a v i o l a­

tion of AS 34.35.050 - 34,35.120 may bring a 1 action

(1) for a ctual damages that are \ xmately caused by the 

vi o l a t i o n  plus costs, in cluding reasonabl e actual attorney's fees;
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(2) to enjoin the violation, and if the p e r s o n  prevails, 

the p e i s o n  shall be awarded costs, including reasonable a ctual a t t o r­

ney's fees.

(b) A claimant who files a stop-payment notice or has a claim of 

lien r e c orded under AS 34.35.075 r.nd w ho fails to p r o mptly remove the 

stop-pa yment notice or claim of lien from the record u p o n  receiving 

payment  in full on the cla im or discovering that the stop-payment 

n otic e or claim of lien is in error is liable for actual damages 

caused by the improperly filed stop-payment notice or improperly 

r e c o r d e d  claim of lien plus costs, including reasonable actual a t t o r­

ney's fees.

* Sec. 7. AS 34.35.080(a) is amended to read:

(a) A  lien provided for in AS 34.35.050 - 34.35.120 does not 

bind real property (A BUILDING, STRUCTURE, OR OTHER IMPROVEMENT] for 

m o r e  than six months after the claim of lien is recorded [FILED] , 

unless an action is commenced in [SUIT IS BROUG HT BEFORE] the proper 

court to enforce the lien w i t h i n

(1) [WITHIN] that timej_ [, ] or

(2) [' THIN] six m o nt hs after recordi ng of an ext ension 

notice  in the me record ing office w ithin the original six-month 

p eriod showing e recor ding date and the book and page or instrument 

n u m b e r  of the tial c laim of l i e n , and the b a lance owing.

* Sec. v AS 3^ i5.080 is a m e n d e d  by adding a n e w  subsection to read:

( c) A  lien w h o s e  d u r a t i o n  is extended by c o mm encement of an 

action u nder (a) of this s e c t i o n  is v o i d  as against a p e r s o n  who, 

after the commencement of the a ctio n and w i t hout k n o w led ge or actual 

n o t i c e  of its pendency, acquires an interest in the subject property  

in good faith for v a l u a b l e  consideration, unless a n o t i c e  of the 

p e n d e n c y  of the action has beer, duly filed for record h e f m - p thp timp
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the person's conveyance is duly filed for r e c u  d. Notice of the

p e n d e n c y  of the action shall conform to the r e q u i r e m e n t s  of AS 09.45.-

790.

* Sec. 9. AS 3 A .35.112 is amended to read:

Sec. 34.35.112. PAYM ENT OF C L A I M A N T ' S  LIENS. (a) If m o r e  than

one lien created u n d e r  AS 34.35.050 - 34.35.120 is claimed against

property, the court in its j u d g ment shall declare the rank of each

lien or class of liens in the following order:

(1) all persons other than prime contractor s or s u b c o n t r a c­

tors w i t h  lien rights under AS 34.35.050(1);

(2) the trustees of e mployment  b e n e f i t  trusts for persons

described in (1) of this subsection;

(3) all m a t e r i a l m e n  and s u b c o n t r a c t o r s ;

(4) [SUBCONTRACTORS, INCLUDING] p rime contractors other 

than the general contractor [AND PERSONS D E S C R I B E D  IN AS 34.35.050-

(5)] ;

(5) the general contractor.

(b) For purposes of AS 34.35.050 - 34.35.120, if the proceed s of 

the foreclosure sale of the p r o p e r t y  are i nsuff i c i e n t  to pay the lien 

claims of all persons w h o  have r e c ord ed claims [A CLAIM] of lien, the

(1) [THE] liens of all individca ls w i t h  lien rights under

AS 34.35.050(1 ) shall first be p a i d  in full, or pro rata if the p r o­

ceeds are insufficient to pay them in full;

(2) [THE] liens of trustees of e m p l o y m e n t  b e n e f i t  trusts 

for persons describe d in (1) of this s u b s e c t i o n  shall be paid in full 

or pro rata if the pr oceeds are i n s ufficient to p a y  them in full;

(3) [THE] liens of m a t e r i a l m e n  and subcon t r a c t o r s  shall be

paid iT. full or pro rata if the proceeds are i n s uffi cient to pa y them

in full;
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(4) liens of persons d e s c r i b e d  ir. AS 34.35.050(5) and [OUT 

OF THE R E M A I N D E R  THE S U B C O N T R A C T O R S , INCLUDING] prime c o n t r a c t o r s ^  

other than the general contractor, shall be p a i d  in full [,] or pro 

rata if the r e m a inder is i n sufficient  to p a y  them  in f u . '• and

(5) lien of the general c o n t r a c t o r  [THE BALAhv '] shall be 

paid out of [TO THE G E N E R A L  CONTRACTOR; A  G E N E R A L  C O N T R A C T O R  IS E N T I­

TLED TO E X E C U T I O N  FOR] the balance [DUE A F T E R  DISTRIBU TION].

* Sec. 10. AS 34.35.112 is amended by a d d i n g  a n e w  s u b s e c t i o n  to read:

(c) For purposes of AS 34.35.050 - 34.35.120, if the pro ceeds of 

the f o reclosure sale of the p r o p e r t y  are suff icient to p a y  the lien 

claims of all persons w h o  have r e c o r d e d  claims of lien, the balance 

shall be paid to the p e r s o n  who owned the p r o p e r t y  efore the f o r e c l o­

sure sale.

* Sec. 11. AS 34.35.114(c) is r e p ealed and r e e n a c t e d  to read:

(c) A p e r s o n  w h o  receives a s t o p - l e n d i n g  n o ti ce or n o tice of 

right to lien ide itifying a project for w h i c h  the p e r s o n  is not the 

lender shall n o t i f y  the claimant in w r i t i n g  w i t h i n  10 days after 

receipt  of the n otice that the p e r s o n  is not the lender.

* Sec. 12. AS 34.35.114(d) is r e p e a l e d  and r e e n a c t e d  to read:

(d) A  claimant shall, w i t h i n  10 days after receipt of a request, 

provide  an owner or lender to w h o m  the claimant has g i v e n  a s t o p - l e n d­

ing n o t i c e  or n o t i c e  of right to lien a w r i t t e n  s t a t e ment of the 

amount due to the claimant and unpaid.

* Sec. 13. AS 34.35.117(a) is a m e nded to read:

(a) Except as p r o v i d e d  u n d e r  (b) of this section, a v r i t t e n  

w a i v e r  of lien c. stop-lending [STOP-PAYMENT] n o t i c e  of r ights created 

u nder AS 34.35.050 - 34.35.120 signed a clai mant r e q u i r e s  no c o n­

siderati on and is v alid and binding. A  w a i v e r  p e r m i t t e d  u n d e r  this 

section m a y  not relate to labor, mater i a l s ,  s e r v i c e s ^  or equipment
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furnis hed after the date the w a i v e r  is signed by the claimant.

* Sec. 14. AS 34.35. ii0(4) is amen ded to read:

(4) " c o nstruct ion financin g" means [THAT P O R T I O N  OF] m o n e y

loaned or other credit ext ended to an owner secu red by ar. e ncumbrance

on real p r o p e r t y to finance a p r o j e c t  on that [ORIGINAL C O N S T R U C T I O N  

OF A  B U I L D I N G  OR OTHER I MPRO VEMENT ON, O R  D E V E L O P M E N T  OF,] real p r o p­

erty [, BUT DOES N O T  INCLUDE

(A) FUNDS TO A C Q U I R E  R E A L  PROPERTY;

(B) FUNDS TO PAY P R I N C I P A L  A M O R T I Z A T I O N  OF E N C U M­

BRANCES W I T H  P R I O RITY OVER THE E N C U M B R A N C E  S E C U R I N G  THE C O N S T R U C­

TION FINANCING;

(C) FUNDS TO PAY LOAN, COMMITMENT, TITLE, LEGAL,

CLOSING, R E C O R D I N G  O R  A P P R A I S A L  FEES ON THE C O N S T R U C T I O N  LOAN];

* Sec. 15. AS 34.35.120(9) is amended to read:

(9) "give ..otice" mean s to m a i l  a n o t i c e  r e q u i r e d  under 

AS 34.35.050 - 34.35.120 by first-class m a i l  and by u s i n g  a form of 

mail r e a t i r i n g  a signed receipt, or to deliver the n o t i c e  and o bt ain a 

receipt si gned by the person to w h o m  it is d i r e c t e d  or an agent of 

that person; a n ot ice is e ffec t i v e  w h e n  g i v e n  or d e l i vered _to

(A) [TO] a lender at the address d e s i g n a t e d  in the

e n c u m b r a n c e  securing chat lender;

(B) [TO] an owner at the last kn own address of the

o w n e r ;

(C) [TO] a prime c o n t r a c t o r  at the last k n o w n  address 

of the p r i m e  contractor;

(D) [TO] a p o t e n t i a l  lien claimant at the address 

specif ied in a stop-lending [STOP-PAYMENT] n o tice or n o t i c e  of 

right to lien or claim of lien;

* Sec. 16. AS 34.35.120(13) is a m ended to read:
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1 (13) "owner" means a p e r s o n  w h o  owns real p r o p e r t y  or a

2 p o s s e s s o r y  interest in real p r o p e r t y  [THE BUILDING O R  O THER I M P R O V E­

MENT] and w h o  enters into a contract, express or implied, for a p r o j -

ect on that p r o p e r t y [THE CONSTRUCTION, A L T E R A T I O N  OR R E P A I R  OF A

5 B U I L D I N G  OR I M P R O V E M E N T ] ;

6 * Sec. 17. AS 3 A .35.120 is amended by adding a n e w  p a r a graph to read:

(17) "project" means construction, alteration, or repair of

an i m p r o v e m e n t  on real p r o p e r t y  or w o r k  done to enhance the real

9 p r o p e r t y  itself.

10 * Sec. 18. AS 34.35.069, 34.35.070(f), 34.35.080(b), 34.35.114(e), and

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

26

27

28
/

2 9 1

3 4 . 3 5.118 are repealed.
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stration

Representative H. A. “Red” Boucher

M a r c h  21, 1986

R o g e r  I. Woods, P resident 
W o o d s  and Rhode, Inc.
A laska Truss  and M i l l w o r k  
6325 Peters b u r g  Street 
Anchorage, A l a s k a  99507

Dear Roger:

I just r e c e i v e d  y o u r  letter of M a r c h  13 r e g a r d i n g  HB 494. It 
is u n f o r t u n a t e  that y ou and others w e r e  n ot g i v e n  the time to 
t e s t i f y  at the r ecent t e l e c o n f e r e n c e d  h e a r i n g  of the bill.
This seems to be h a p p e n i n g  more and more to v a r i o u s  bills, and 
I a m  not c e rtain w h a t  we can do to r e c tify  it.

T h e  s h o rter sessions of 120 days have m a d e  for m a n y  fewer days 
for h e a rin gs to be held  by Committees, but that is only part 
of the problem; d w i n d l i n g  revenues and t h r e a t e n e d  b udget cuts 
have g r e a t l y  in creased the amount of c o r r e s p o n d e n c e  and 
requests for additional he arings on issues as m o r e  and more  
p r o g r a m s  and p o s i t i o n s  b e c ome threatened, so the v o l u m e  is 
increasing. Thus, we have m o r e  and m o r e  w o r k  to do in less 
and less ti me w i t h  the same amount of staff.

As you m a y  have heard, this bill p assed out of H o u s e  Labor and 
C o m m e r c e  Committ ee recently, and is c u r r e n t l y  in H o u s e  
J u d i c i a r y  Committee  awaiting scheduling. You m a y  w i s h  to 
c o n t a c t  Rep. M i k e  Miller, c hair of that Committee, if you have- 
additi onal concerns r e g a rding the bill. I am t a k i n g  the 
l i b e r t y  of forwarding a copy of y o u r  letter to both the 
C h a i r m a n  and to the sponsor of the bill, Rep. Cotton, so that 
it can be entered into the record. I t h i n k  y o u r  c o m ments give 
some additional v a l u a b l e  insight.

I will support this bill w h e n  it gets to the H o u s e  floor.

Boucher

R B / r p
cc: Rep. Sam Cotten

Rep. M i k e  M i l l e r

p o u c h  v
JUNEAU. ALASK A 99811 

(907) 465-4931

DISTRICT 10 
BOX 111038 

A N C H O R A G E. A LA SK A  99511 
(907) 3«=t 2192

C H A IR M A N
Special C om m ittee on 
T elecom m unications

M E M B E R
Labor and Com m erce 

State Affairs 
F inance — S ubc om m itte e  Admini



WOODS AND ROHDE INC.
ALASKA TRUSS AND MILLWORK

63 25  PETERSBURG STREET □  ANCHORAGE. ALASKA 9 9 5 0 7

9 0? S C 3 Z

March 13, 1986

House Labor and Carmerce 
Alaska State Legislature 

Pouch V
Juneau, Alaska 98111 

Re: House Bill - 494

Dear Rep. Red Boucher,

During the first teleconference, at which no one in Anchorage was 
given opportunity to speak, 24 interested people were in the conference 

room to speak or observe. Today, eighteen persons were there, nine of 
whom asked to testify. Only one did, because of time constraints on the 
part of the corrmittee in Juneau. We all need to speak, because the fact 
is the existing lav/ does not work.

It was interesting to hear Mr. Wes Clubb testify in your first 
cocrmittee hearing that the existing law is v/orkable if only the subcon­
tractors and suppliers would do the paper work.

In our experience in just the last two years, we have had at least 
ten liens, properly perfected, result in total loss of moneys due us, ’ 

because of bank forclosures which effectively eliminated our position.
In one case our own bank advised us that there would be no money for us 

unless we could take them out of first position. Dollar values of first 

and prior positions in a forclosure are almost invariably ten to 15 times 
a supplier's lien value. It is obvious that we small businesses have 
neither the resources nor the desire to assume ownership of properties.

If we did so, in srder to recapture our investment, we v/ould be forced to 
compete in the market with the contractors we sell to. We have had banks 

verify to us, in writing, their committment to finance a project, then 
later cut off financing in the middle of a comnittment, and force both 
contractor and supplier to scramble to stay alive. We have seen this so 
often that most of us feel that the honor, integrity and honesty of too 
many bankers fluctuate with the condition of the ecoromy.

As Swede Holmstrom testified in your hearing, when the existing law 
was formulated in 1978 the bankers premised to protect the rights of the 

subcontractors and suppliers. Today, the existing law does not work, 
partly because these verbal and inplied promises were not honored by the 
bankers.



J.t is also interesting to hear the lawyers testify that the existing 
law has many remedies. /ill we have to do is pay a lot of money to attorneys 
and litigate our claims, in the hope that perhaps we will prevail.

My lawyer told me shortly after the emergence of the existing statute 
that it was a bad piece of legislation, poorly worded, and ambiguous. He 
said than that it would take several years and many court cases before the 
scope and content of the law was determined.

It is obvious that the bankers and the lawyers want to retain the 
status quo; they have a good thing goxng for them.

But the fact is, the law does not work. All is not sweetness - and - 
light in the land of construction lending.

In the past month, three individual contractors have complained long, 
loud, and bitterly in my office at- bankers who played fast and loose
with their assets, then reniged on c mittments. One cited a sale flyer he 

published and distributed to attract ouyers to a condo project he had. His 
values were $90,000.00 to $105,000.00. Within a very few days a major 
Anchorage bank copied his tactic, distributing flyers on a special weekend 
sale of foreclosed condos in the same neighborhood, with similar values,
BUT the bank v/as asking only $59,500.00, which would recover THEIR costs. 

The point is, the bank had foreclosed, all other claimants lost their in­

terest, then the bank dumped the properties on The market in an unfair com­
petitive practice.

We feel that the law must protect producers and suppliers as well as 
financiers. We need parity, or equality of rights, which is not present in 
the existing law. If the bankers have full control of all funds, including 
ours, we need to be able to force their accountability to us. We need to 
legally be ina position to hold their feet to the fire. The law must pro­
tect our interests because the bankers do not.

I will be most happy to discuss remedial legislation with you at 
your convenience.
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M- M I K E  M I L L E R  - JUN E A U  

A L A S K A  S TATE L E G I S L A T U R E  

P O U C H  V (MS3100)

JUNEAU, A L A S K A  99811

ATTN: M. M I K E  M I L L E R

Dea r Mr. Miller,

PSI is a s m a l l  A l a s k a n  b u s i n es s  w h i c h  r ep r e s e n t s  a group ol heating, ventilating, 

and a i r  c o n d i t i o n i n g  man u f a c t u r er s ,  p r i m a r i l y  to p r o v i d e  e qu ipment for use on 

c o m m e r c i a l  p r o j e c t s .  As we sell to m e c h a n i c a l  c o n t r a c t o r s  w h o  are s u b-contractors 

w e  o f t e n  fin d  o u r s e l v e s  c l assified as second tier subs w i t h  n o  lien rights at all.

A d d e d  to this p r o b l e m  is the absurd a c k n o w l e d g e m e n t  of right to lien which is 

ra r e l y  if e v e r  si g n e d or acknowledged.

In the pas t  fe w  y e a r s  we have lost tho u s a n d s of doll a r s  and spent thousands of 

d o l l a r s  lega l l y  p u r s u i n g  m o n e y  for equ i p me n t  p r o v id e d  on c o n s t r u ct i o n  jobs.

M o s t  of the p r o b l e m s  are tied to d i s b u r s e m e n t  and our i n a b i l i t y  to hav e  legal 

r ights to b e  p a i d  for m a t e r i a l  we provide.

I r e c ently w e n t  through a si t u a t io n  so blanta n t ? y ,  m o r a l l y  w r o n g  that I am 

c o m p e l l e d  to w r i t e  this letter:

1) PSI p r o v i d e d  $20, 00 0  w o r t h  of equ i p m e n t (for a state funded elementary school) 

to a m e c h a n i c a l  contractor.

2) We o b t a i n e d  j o i n t  c h e c k  agree m e n t s  w i t h  the g e n e r a l  c o n tr a c t o r  ;.o guarantee 

p a y m e n t  w h e n  funds w e r e  disbursed.

3) T h e  m a t e r i a l  w a s  ^hipped to the c o nt r a c t o r  in A n chorage.
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4) T h e  m e c h a n i c a l  c o n t r a c t o r  and his a s s e t s  w e r e  taken over by the b a n k  

(Alaska ba n k  of the North) f o r c i n g  the m e c h a n i c a l  into Chapter 11.

5) Th e  b a n k  seized e q u i p m e n t  w h i c h  the co n t r a c t o r  had not paid for and 

o f f e r e d  to release it to PS I  for a $ 1 0 ,0 0 0  ransom.

PSI had  a l r e a d y  p ai d  for the e q u ip m e n t  and as it wa s  not d e livered to the job 

site the general had n o  o b l i g a t i o n  to pay for it. We w e r e  over a barrel as if 

we could not se c u re  the r e l e a s e  of the eq u i pm e n t  i m m e d ia t e l y  the general c o n­

tractor w o u l d  h a v e  to o r d e r  it f r o m  an o t h e r  source.

A c c o r d i n g  to the c u r r e n t  lien la w  the b a n k  was in first p o sition and we had no 

legal right to $20, 0 0 0  w o r t h  of e q u i p m e n t  w h i c h  we had a l r e a dy  paid our m a n u­

facturer for.

W e  e nded up p a yi n g  the b a n k  $ 5 , 0 0 0  for equ i pm e n t  we owned in order to avoid 

l o s i n g  the e nt i r e  $20,000. This, to me, is an outr a g e  w h i c h  I would like to 

see ot h e r s  avoid.

I s tr o n g l y  urge  y ou r  c o n s i d e r a t i o n  to the current lien legisla t i o n  in order to 

a s s u r e  some c h a n c e  of fair play for the s mall A l a s k a n  businessman.

Si n c e r e l y  y ours

P R O C T O R  SALES INC

R I C H A R D  h. NEWKIRK, Jr

R M N : a e g
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A l a s k a  S t a t e  L e g i s l a t u r e
H o u s e  o f  R e p r e s e n t a t iv e s

MEMO

TO: House J u d i c i a r y  c o m m itte e m e mbers
FROM: Rep. S a m  C otten  
DATE: M a r c h  26, 1986
RE: CSHB 494

The p u r p o s e  of HB 494 is to clar ify and s t r e n g t h e n  the 
e x i sting .1 ien law. It was introduced at th e r e quest of 
suppliers and sub con t r a c t o r s  b e cause of incre asing p r o blems 
they are h a v i n g  w i t h  b e i n g  paid  for services or m a t e r i a l  they 
provide.

The Labor and Comm e r c e  committe e subs ti t u t e  repres e n t s  a 
compr o m i s e  b e t w e e n  the supplie rs/subcontractors, lending 
institu tions and the builders.



L A B O R  & CO MMERCE COMMITTEE SUBSTITUTE 
HB 494

M A J O R  POINTS

1. C l a r if ies the existing proce d u r e  available  to suppliers 
and subcontractors. Changes the "stop-payment" notice to 
a "stop-lending" notice. (page 1, line 10)

i

2. E l i m i n a t e s  the current requirement that a c l a i mant wait 
20-30 days after an account becomes d e l i n q u e n t  before he 
can g i v e  a stop-lending notice tv. the lender.

3. A l l o w s  a claimant to bring suit w i t h i n  90 lays of filing a 
s top-l e n d i n g  n otic e rather than 30. R e mov es the 
r e q u i r e m e n t  the claimant p ut up a bond w h e n  t ak ing a case 
to court. (page 1, line 2»)

4. B e fore d i s b u r s i n g  funds a lender m u s t  have a v e r i f i e d  
c e r t i f i c a t e  from the owner and each prime contra c t o r  
i nvolved wit h the project pr oviding information on the 
project. (page 2, line 29)

5. P r o vi des for criminal penalties for owners and prime 
contr a c t o r s  w h o  "willfully" and "intentionally" fail to 
a pply financing draws to their stated purpose.
(page 4, line 20)

6. F i ling a notice of right to lien is o p tional.(pg  5, In 8)

A  n o tice may be given to the owner any time before
furnis hing labor, material, service or equ ipment for 
improvement of the property. If given properly the burden 
of p r o o f  js on the owner to show that he/she did not know 
of or consent t o  improvements on h i s / h e r  property.

A  n ot ice m a y  be recorded anytime after the claimant enters 
into a contract or first furnishes labor, etc.

7. Civil actions m a y  be brought for actual damages oy a
p e r s o n  who is injured in its business or p r o pe rty by a
v i o l a t i o n  of an y provision of the lien act. If the 
j u d g ement is in favor of the person they shall be awarded 
triple the amount of damages, reasonable att or n e y  fees 
plus costs. (page 7, line 15)

8. S u b c ontra ctors are given ec tal status wit h suppliers in 
sharing foreclosure sale proceeds. (page 8, line 23)

9. Clar ifies definitions. (page 10)

10. Rep eals the ac knowledgement of right to lien provision, 
(page 11, line 29)



P R O P O S E D  CHANGES TO CS HB 494 

Page 3 and 4, lines 27 -15 (delete)

Re m o v e s  the requir e m e n t  that prime contract ors p r ov ide a 
v e r i f i e d  certif i c a t e  to lenders p r i o r  to the lender disbursi ng 
c o n s t r u c t i o n  funds.

Page 3, line 16

d e let e "verif ed certificate" and insert "sworn signed 
statement" M a k e s  j.equ 'ement clearer.

Page 4, line 20

d e l e t e  ''wilfully and" Wilfu l l y  is nor a d e f i n e d  term.

Page 5, line 9 

Change "may" to "shall"

Will m a k e  t he n otice of right to lien mandatory.

Page 7, line 19

Delete "and if the p erson  prevails and the defend ant's conduct 
is found to be wilful and intentional, the p erson shall be 
a w ard ed t h r e e  t imes  the amount of actual damages"

This p r o v i d e d  for t r e b l e  damages in the case of civil action 
b r o u g h t  u n d e r  this section. Deleting this language will allow 
actual damages only.

The c h anges p r o p o s e d  to the CS will c lean up the bill even 
further. The r equirement  that prime contractors provide 
c e rti ficates s i m i l a r  to owners will be deleted. This will 
save build e r s  from h a ving to do excess paperwork.

Ma k i n g  notices of rig ht to lien m a n d a t o r y  will help suppliers 
and subcontractors. Presently there is a sort of stigma 
attached to filing lien notices, suppliers and subcontractors 
fear it will  affect t heir reputation. By m a k i n g  t) notice 
m a n d a t o r y  the stigma is removed and s u p p l i e r s / s u ;jcu/i'tractc s 
are c o v e r e d  in the event of non-payment.

Re m o v i n g  treble damages is in response to concerns raised by 
Labor & C o m merc e c o m m i ttee m e m b e r s .



PROPOSED CS FOR HB 494 
SECTIO NAL ANALYSIS

S E C T I O N  1 

page 1, In 10
(a) R e v i s e s  34.35.062 to m o r e  clearly and accurat ely state 
the p r e s e n t  "stop-payment" rule. "Stop-payment" is c h anged  to 
" s t o p - l e n d i n g . "

El i m i n a t e s  the current requirement that a claimant wait 
20-30 days after an account becomes d eli nquent before giving 
a stop p a y m e n t  notice to the lender.

page 1, In 29
(b) C h a n g e s  to 90 days (from 30) the time within w h i c h  a 
c l a i m a n t  m a y  b r i n g  suit after filing a stop- payment notice. 
El i m i n a t e s  the present requirement that the claimant must 
p r o v i d e  a bond.

page 2, In 10
(c) A d d r e s s e s  the lender's liabilities when  they disburse 
funds th at are the subject of a b i nding stop-lending notice.

page 2, In 29
(d) R e q u i r e s  a lender to send a v e r i f i e d  statement to the 
c l a imant showing all construction financing provid ed to the 
owner or owner's agent w ithi n ten days of receiving a 
c e r t i f i e d  copy of a judgment e s tabli shing the amount owed a 
claimant.

page 3, In 9
(e) A l l o w s  a lender to b rin g an a ction requiring claimants to 
i nterplead their claims when there are two or more cl aimants 
and the lender is uncer t a i n  of the amount of its liability.

page 3, In 14
(f) A  lend er m a y  not provide a draw to the owner or an agent 
of the owner until the owner and each p rime  contract or 
delivers a v e r i f i e d  certificate to the lender de tailing 
sp e c ified information about the p r o j e c t  the draw is to be 
applied to.

page 4, In 16
(g) R e q u i r e s  draw to be applied p u r s u a n t  to the required 
certificate. The lender is not re quired to v e r i f y  the 
informat ion and is not liable for any error  in the 
certificate.

page 4, In 20
(h) Crimi nal penalties are provided for owners and prime 
contr a c t o r s  who w i l l f u l l y  and i n t e n tionally fail to apply 
c o n s t r u c t i o n  financing draws in acc ordance w ith the req uired 
certificate.



page 4, In 26
(i) W h e n  requested a lender is requ ired to provide a p erson  
who has g iv en a notice of right to lien a copy of cert if i c a t e s  
submi t t e d  under s ubsectio n (f) and a v e r i f i e d  certificate 
stating  the undisburs ed funds available for the project.

page 5, In 4
(j) A  lender may not disburse funds to pay for any d e b t s  that 
w e r e  not  incurred to finance the cost of the project.

Section  2

pa g e  5, In 8
(a) N o t i c e s  of right  to lien given to the owner shi ft the 
b u r d e n  to the owner to p rove that he was not aware of and did 
not consent to the improvements to his property. The notice 
ma y  be giv en before furnishing labor or material.

R e v ises the required w a r n i n g  in the notice of Right to Lien 
to m o r e  correctly alert t he owner of the significance of the 
notice.

S e cti on 3

page 6, In 14
Clarifies recording of notice of right to lien.

Section 4 

page 6, In 22
Technical change r elating to sect ion 3.

S e cti on 5

page 6, In 29 
Techni cal change.

Se ction 6

page 7, In 15
(a) Civil actions m a y  be b r ough t for actual damages b y  a 
pe r s o n  who is injured in its b u s iness or property by a 
v i o l a t i o n  of any p r o v ision  of the lien act. If the j u d g e m e n t  
is in favor of the p erson they shall be awarded triple the 
amount of damages, reaso nable attorney fees plus costs.

page 7, In 26
(b) Penalizes a claimant w h o  does not remove a lien once 
pa y m e n t  has been made.

Section 7

page 8, In 2 
T e c h nical change.



S e c t i o n  8

p a g e s ,  In 13
R e q u i r e s  a claimant t o  r ecord  notice tha t he has b r o u g h t  suit 
to keep the lien alive. Unless  it is r e c orded the c l a i m a n t  
could lose his lien t o  a subseq uent good  faith p u r c h a s e r  w ho 
do e s n ' t  k n o w  o- che c l a i m a n t ' s  action.

S e cti on 9

page 8, In 23
Su b c o n t r a c t o r s  are g i v e n  equal status w i t h  suppliers in 
s h ari ng foreclosure s a l e  proceeds.

Se ction 1C

page 9, In 17
W h e n  there are s u fficient funds p r o v i d e d  by a foreclosure sale 
to p a y  off all lien c l a i m s  the b a l a n c e  will be payed to the 
p e rso n w h o  owned the oroperty.

Section 11

page 10, In 4
Clarifies responsib ility of a lend er w r o n g l y  named in a 
s t o p - l e n d i n g  notice.

Section 12

page 10, In 9
Cl a r ifies claimants r e s p o n s i b i l i t y  in p r o v i d i n g  inform a t i o n  to 
an owner or lender w h o  has been served a stop-lending notice.

Se ction 13

p a g e  10, In 15 
Te c h nical change.

Sections 14 - 17

page 10, In 21 
Definitions.

Se ction 18

page 11, In 29
Re peals a c k n o wledgeme nt of right to lien.

R e pea ls -arbled language.

Re peals p e n a l t y  to o w n e r  for failing to p r ov ide information.

R e p eals c l a imant liabilit y for filing u n j u s t  or p r e m ature 
s t o p - p a y m e n t  notice.
R e pea ls claim ant liabi l i t y  for filing u n j u s t  or prematu re 
st o p - p a y m e n t  notice.



CSHB 494, R e v i s i n g  A l a s k a ' s  Lien Law 

Th e  f o l l ow ing changes w e r e  m a d e  in the committee substitute: 

Page 1, line 29 - l i n e  2

deleted: "(b) After t h e  l ender has r e c e i v e d  a s t o p - l a n d i r g  
no t i c e  and has had a r e a s o n a b l e  time to act on it t h e  lei ier 
m a y  n o t  disburse a d r a w  until the n o t i c e  expires or is 
r e v o k e d . "

inserted: "(b) A  s t o p - l e n d i n g  n o t i c e  is b i n ding u p o n  a l e n d e r  
from t h e  t i m e  the l e n d e r  has r e c e i v e d  it and had a r e a s o n a b l e  
o p p o r t u n i t y  to act u p o n  it until it e x p i r e s  or is r e v o k e d . "

- A c c e p t e d  lenders language.

p a g e  2, line 10

in s e r t e d  af ter who: "disburses, a d v a n c e s  or otherwise"

- L e n d e r s  suggestion, 

p a g e  2, line 14

in s e r t e d  af ter financing: "disbursed, a d v a n c e d  or other w i s e "

-Lend e r s  suggestion

Page 2, line 27: d e l e t e d  "as due"

- R e d u n d a n t  

Page 3, line 14

deleted: "(f) A  l e n d e r  m a y  n o t  p r o v i d e  a d r a w  to the o w n e r  or
an a g e n t  of the owner until"

inserted: "(f) A  d r a w  a g a inst  c o n s t r u c t i o n  financing m a y  be
m a d e  o n l y  after c e r t i f i c a t i o n  of job p r o g r e s s  is d e l i v e r e d  to 
the lender  b y  the owner. T he form of t h e  c e r t i f i c a t i o n  m a y  be 
p r e s c r i b e d  b y  the l e n d e r  and shall include:"

-This is existing law e x c e p t  that t h e  l e gislation  l i s t s  four 
items t h a t  m u s t  be i n c l u d e d  in the certificate.

- R e m o v e d  the r e quiremen t th at p r i m e  c o n t r a c t o r s  p r o v i d e  a 
v e r i f i e d  certificate t o  lenders p r i o r  to the lender d i s b u r s i n g  
c o n s t r u c t i o n  funds, (pages 3-4, lines 27-15 of original bill).

Page 4, line 20

d e l e t e d  "wilfully and"



deleted: "or prime contractor"

p a g e  4, line 23

deleted: "or p r i m e  contractor"

p a g e  4, line 24

deleted: "or p r i m e  contra ctor"

Page 4, line 8

deleted: "notice of right to lien"
inserted: " s t op-le nding notice"

-The l e n d e r  will be r e q uired to p r o v i d e  s p e c ified inform a t i o n  
to a p e r s o n  w h o  has g i v e n  it a s t o p - l e n d i n g  n ot ice instead of 
to e v e r y o n e  that has filed a n o t i c e  of right to lien. The 
c h a n g e  w a s  m a d e  b e c a u s e  it w a s  a p p a r e n t  that a p e r s o n  w o u l d  
not n e e d  the infor mation u n l e s s  t h e r e  was a p r o b l e m  w i t h  
payment.

Page 6, line 15

C  ang ed the w a r n i n g  l a n guage to w h a t  h a d  b e e n  origin a l l y  
p r o p o s e d  b y  the lenders and s u b s / s u p p l i e r s . (The d r a f t e r  h a d
c h a n g e d  the l a n g u a g e ) .

S e c t i o n  6, page 6, line 26

D e l e t e d  "and if the p e r s o n  p r e v a i l s  and the d efendant's  
c o n d u c t  is found to b e  w i l f u l  and intentional, the p e r s o n  
shall be awarded t h r e e  tim es t h e  a m o u n t  of actual damages"

- R e moves the a w a rdi ng of t r e b l e  damages.

Page 7, line 4

C h a n g e d  (b) to i n corporate e x i s t i n g  language regarding 
p e n a l t i e s  for filing a p r e m a t u r e  or e x c e s s i v e  stop-p a y m e n t  
notice. (Technical c h a n g e  has to be m a d e  to change 
" stop-payment" to "stop-lending")

p a g e  7, line 7 —  after p a y m e n t  a d d e d  "in full"

p a g e  4, l i n e  20



deleted: "A lien extende d b y  c o m m e n c e m e n t  of an a ct ion in
a c c o r d a n c e  w i t h  (a) of this section does not affect an 
intere st of a p erson in real pr ope r t y  a c q uire d after the 
c o m m e n c e m e n t  or the action w i t h o u t  k n o w l e d g e  cr actual n o tice 
of the ac tion if the p erson acquired the i nterest in good 
faith for v a l u a b l e  consideration. For p u r pose s of this 
subsection, notice of the p e n d e n c y  of the a ction c o n f o r m i n g  to 
r e q u i r e m e n t s  unde r AS 09.45.790 an d r e c orded b e f o r e  the p er son 
a c q u ires the interest in p r o p e r t y  c o nsti tutes actual notice of 
t he action."

inserted: "A lien w h o s e  d u r ation is e x t ended b y  c o m m e n c e m e n t
of an a c t i o n  p u r s u a n t  to (a) of this s e cti on is v o i d  as 
a g a i n s t  a p e r s o n  who, after the c o m m e n c e m e n t  of such action 
a nd w i t h o u t  kno wledge or actual n otice  of its pendency, 
a c q u i r e s  an interest in the subject p r o p e r t y  in good faith and 
for v a l u a b l e  consideration, u nless a n o t i c e  of the p e n d e n c y  of 
the a ct ion has been duly filed for record p r i o r  to the time 
such p e r s o n ' s  c o nveyance is duly filed for record. N o t i c e  of 
the p e n d e n c v  of the action shall c o n f o r m  to the r e quirements  
of AS 09.45.790."

P a g e  8, l i n e s  13 - 22

-Lend e r s  suggestion.
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March 27, 1986

Judicia ry Committee 
House of Representatives 
Alaska State Legislature 
P. 0. Box V (MS 3100)
Juneau, AK 99811

Re: CSHB 494

Gentlemen:

We are the attorneys for Alaskans for Lien Law Reform 
("L;len Law Committee"), tho group of suppliers and subcontractors 
that prompted the introduction of HB 494 to amend the Alaska 
Mechanic's and Materialman's Lien Act ("Lien Act").

HB 494 met with considerable opposition from the Alaska 
Bankers Association and Home Builders Association. So it was 
amended by the House Labor and Commerce Committee to accommodate 
those concerns voiced by the Bankers and Home Builders 
Associa tions which the Committee found to have merit. The 
resulting CSHB 494 preserves the remedial purposes intended by HB 
494 and mate r i a l l y  improves the position of suppliers and 
subcontractors, who were adversely impacted by the 1978 and 1979 
amendm ents to the Lien Act. CSHB 494 is supported by the Lien 
Law Committee, and it urges the passage of this bill. -L

The Lien Law Committee understands that there are two 
major criticism s of CSHB 494 that may be posed by the Bankers and 
Home Builders Associations: (a) the lack of a requirement for
m a n d a t o r y  early recording of notices of right to lien: and
(b) the requirement in AS 34.35.062(f) that owners and prime 
contra ctors submit verified certificates to lenders which
(1) give the progress of the construction, (2) state the amounts 
owed to prime contractors and suppliers and subcontractors who

1/ One technical correction to CSHB 494 ia required.
The bracketed language " [AND PERSONS DESCRIBED IN AS 
34.35.050(5)]" in lines 5 and 6 on p. 9 of the bill should be 
left in amended AS 34.35.112(a)(4). otherwise it will render the 
underscored language "persons described in AS 34.35.050( 5)w in 
line 20 on p. 9 of the bill meaninglesai
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have a direct contractual relationship with such prime 
contractors, and (3) identify those suppliers and subcontractors 
who are not in a direct contractual relationship with such prime 
contractors.

The Lien Law Committee believes that CSHB 494 c o r r ect ly 
addresses these issues for the following reasons.

1, Mandatory Early Recording of Notiaes of Right 
to L i e n .   —

Mandat ory early recording of notices of right to lien 
will probably not adversely affect large suppliers or 
subcontractors, who may routinely do b o  anyway. Unfortunately, 
it will adversely affect the many small suppliers and 
subcontractors that are not being currently paid, who represent 
the vast majority of those persons furnishing labor, material, 
equipment and service to construction jobs. The simple fact is 
that most of these small suppliers and subcontractors lack either 
the resources or the sophistication to prepare themselves for 
nonpayment in the early stages of a job by recording a notice of 
right to lien. Unfortunately, most of these small suppliers and 
subcontractors do r ;c even begin to consider their lien rights or 
other legal remedial until their accounts receivable are long 
overdue.

CSHB 494 preserves the present law, which allows a 
supplier or subcontractor to record a claim of lien within 90 
days after he/she completes his/her work on the benefitted 
p r o p e r t y ,  r e g a r d l e s s  of whether he/she has recorded a notice of 
right to lien. Recording a notice of right to lien remains 
significant only in thut it continues to prevent an owner from 
cutting off a supplier's or subcontractor's lien rights within 15 
days after the owner complies with the notice of completion 
provisions of the Lien Act.

It is anticipated that the Bankers and Hoi . Builders 
Associations will argue that mandatory early recording of notices 
of rights to lien is required due to the abolition of the 
acknowledgment of right to lien proposed by CSHB 494 (which the 
Associations d? not oppose). That is, the Association s are 
expected to argue that, absent an acknowledgment of right to 
lien, protection of owners against the unauthorized furnishing of 
labor, material, service and equipment to their properties 
requires the mandatory early recording of notices of right to 
lien.
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have a direct contractual relationship with such prime 
contractors, and (3) identify those suppliers and subcontractors 
who are not in a direct contractual relationship  with such prime 
contractors.

The Lien Law Coi mittee believes that CSHB 494 c o r r e c t l y  
addresses these issues for the following reasons.

1, Mandatory Early Recording of Notices of Right 
to L i e n . " "* -

Manda t o r y  early recording of notices of right to lien 
will probably not adversely affect large suppliers or 
subcontractors, who m a y  routinely do so anyway* Unfortunately, 
it will adversely affect the many small suppliers and 
subcontr actors that are not being currently paid, who represent 
the vast majority of those persons furnishing labor, material, 
equipment and service to construction jobs. The simple fact is 
that most of these small suppliers and subcontractors lack either 
the res ources or the sophistication to prepare themselves for 
nonpayment in the early stages of a job by recording a notice of 
right to lien. Unfortunately, most of these small suppliers and 
subcontractors do not even begin to consider their lien rights or 
o ther legal remedies until their accounts receivable are long 
o v e r d u e .

CSHB 494 preserves the present law, which allows a 
supplier or subcontractor to record a claim of lien within 90 
days after he/she completes his/her work on the benefitted 
p r o p e r t y ,  r e g a r d l e s s  of whether he/she has recorded a notice of 
right to lien. Recording a notice of right to lien remains 
significant only  in that it continues to prevent an owner from 
cutting off a supplier's or subcontractor's lien rights within 1b 
days after the owner complies with the notice of c ompletion 
p rovisions of the Lien Act.

It is anticipated that the Bankers and Home Builders 
Associations will argue that mandato ry early recording of notices 
of rights to lien is required due to the abolition of the 
acknowledgment of right to lien proposed by CSHB 494 (which the 
Associations do not oppose). Ph at is, the Asso ciations are 
expected to argue that, absent an acknowledgment of right to 
lien, protection of owners against the unauthorized furnishing of 
labor, material, service and equipment to their properties 
requires the mandator y early recording of notices of r:qht to 
lien.
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The Lien Law Committee believes that this argument is 
incorrect for the following reasons. First, the unauthorized 
furnishing of labor, material, service or equipment to properties 
without the knowledge or consent of the owner is not a 
significant problem when viewed in light of the fact that most 
small suppliers and subcontractors simply do not have the 
resources or wherewithal! to comply with a requirement for 
m a n d atory early recording of notices of right to lien. Second, 
the proposed amendment to AS 34.35.064(a) in CSHB 494 m o r e  than 
adequately protects the owner, if a claimant duly gives a notice 
of right to lien to the owner prior to furnishing labor, 
material, service or equipment to a job, the owner ha3 the burden 
of proof in any subsequent suit to foreclose the claimant's lien 
to show thac the ovoer did not know of or consent to the 
furnishing of such labor, material, service or equipment. 
Otherwise, the claimant has the burden of proof to show that the 
owner knew of and consented to the furnishing of such labor, 
material, service or equipment in order to foreclose its lien.

Thus, it is unlikely that any innocent owners will be 
prejudiced by the lack of a requirement for the m a n d a t o r y  early 
recording of notices of right to lien. You should also not lose 
focus of the fact that the bankers and home builders would be the 
prime oeneficiaries of a ma ndatory early recording requirement 
for notices of right to lien, because it would suc cessfully cut 
off the lien rights of most small suppliers and subcontractors.

2. AS 34.35.062(f) C e r t i f i c a t e s .

The Lien Law Committee believes that the superior lien 
position that lenders obtained in the 1978 and 1979 amendments to 
the Lien Act (which reversed the former superiority of original 
construction lien claims over lenders' deeds of trust and 
mortgages) has resulted in a failure by construction lenders to 
properly monitor the progress of the construction which they are 
financing. The unfortunate result is that a significant number 
of const ruction projects become underfunded due to (a) divers i o n s  
by o w ners of construction financing proceeds to other projects or 
uses, (b) failures by contractors to pay their suppliers and 
subcontractors, and (c) misrepresented construction progress 
estimates that result in premature financing draws.

The Lien Law Committee believes that lenders will be 
motivated to more diligently monitor their construction loans if 
the Lien Act is amended to require owners and prime contractors 
to furnish lenders with verified information concerning (a) the 
progress of construction, (b) the identity of persons furnishing 
work to the job, and (c) amounts owed to those persons before the
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lender can issue any construction financing draw to the owner. 
Such information will give the lender more insight into the 
status of the job as it is being constructed and, hopefully, 
encourage the lender to more carefully monitor its construct ion 
loan. The verified certificates required by AS 34.35.062(f) in 
CSHB 494 will achieve this goal.

The on ly argument against such certificates voiced thus 
far by the Bankers and Home Builders Associations is that the 
requirement for such certificates will materially increase the 
"red tape" and cost of doing business for them. Perhaps it will 
result in some minimal increase in "red tape" and cost. However, 
this appears to be a small price to pay for inducing lenders to 
more ef fectively monitor their construction loans and thereby 
preserve sufficient funding for suppliers and subcontractors to 
be paid which i3 simply not occurring today!

A  poll of your constituents will likely reveal that 
nonpayment of small suppliers and subcontractors by prime 
contractors is one of the most critical problems in the local 
construction industry today. If lenders are u n w i l H n g  to give 
subcontractors' and suppliers' liens equal priority with their 
construction deeds of trust and mortgagee —  which they clearly 
are —  they surely should be willing to submit to a requirement 
that additional verified information be provided to them so that 
they can effec tively monitor their loans and assure that 
suppliers and subcontractors are in fact paid.

We would be happy to answer any questions concerning 
CSHB 494 or provide any further information which you may 
require. We would also request the op portunity to respond to any 
further o b j e c t i o n s  to CSHB 494 which the Bankers Association, the 
Home Builders Association or any other opponent of CSHB 494 may 
address to you.

Very truly yours,

OWENS & TURNER, P.C.
Attorneys for Alaskans
for Lien law Reform

v -

Terrance A. Turner
TAT/si

cct Alaskans for Lien Law Reform 
Rick Urion



P U B L I C  O P I N I O N  MESSAGE

TO: REPRESENTATIVE M. MIKE MILLER

FROM: MIKE SCHUESTER
8100 PETERSBURG, tSl
ANCHORAGE 99507
34-4-- 5732

BILL NO: HB 494

SUBJECT- LIENS FOR LABOR OR MATERIALS FURNISHED 

MESSAGE:

PLEASE SUPPORT CSHB 494 AS WRITTEN. OPPOSITION TO THIS BILL PROPOSED 
MANDATORY EARLY RECORDING OF NOTICES OF RIGHT TO LIEN. I OBJECT TO 
THIS OPPOSITION AS A UNNECESSARY EXPENSE AND ALSO AS A PRACTICE WHICH 
WOULD DEFEAT SEVERAL ASPECTS OF THE BILL. SUB CONTRACTOR, ALASKA 
QUALITY INSULATORS, INC.

DATE: 04/01/86 TIME: IS: 12: 24 SENT BY: ANCHORAGE LIO

COPIES TO: HOUSE MEMBERS
SENATE MEMBERS
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HOUSE 

COMMITTEE REPORT
( 7 )

Date referred: 1/22/86
F U R T H E R  R E F E R R A L S : FINANCE

D A T E :___________________

The J U D I C I A R Y __________________ C o m m ittee has c o n s i d e r e d  HB 496________

"An A c t  r e l a t i n g  to spousal supp ort and a t t o r n e y  fees d u r i n g  divorce 
proceedings, and to judicial r e v i e w  of m a r r i a g e  d i s s o l u t i o n  
agreements; and p r o v i d i n g  for an e f f e ctive date."

and recommends: 

do pass 

do not pass

do pass w i t h  a t t a c h e d  amendment(s) 

no r e c o m m e n d a t i o n

replaca w i t h  C  iS a f t  W fcCTQD j [ ] same title

[ ] n e w  title

and recommends

[ ] further referral to the

and attaches: [ letter of intent
[ ] first fiscal note
[ ] n e w  fiscal note
[ ] zero fiscal note

SIGNING  DO PASS:

Committee

M l ,
C h a i rman
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LETTER OF INTENT for CSHB 496 (Jud) 

H o u s e  J u d i c i a r y  Committee

(907) 465-4990

The Court S ystem  submitte d a fiscal note on H B  496 of 
$4CKi, 100 for FY 87. A f t e r  inquiry, it was d e t e r m i n e d  that 
the fiscal note assumed that t here w o u l d  be no i n c re ase in 
time b e t w e e n  t he filing and hearing of each d i s s o l u t i o n  
p e t i t i o n  and that the changes in S e ction 12 will require as 
m u c h  as two hours for each petition.

It is the intent of the J u d i c i a r y  C o m m i t t e e  to avoid 
imposin g additional costs on the Court S y s t e m  by 
a c k n o w l e d g i n g  that p e t i t i o n e r s  m a y  e x p e r i e n c e  some d e lays in 
the p r o c e s s i n g  of n o n - e m e r g e n c y  d i s s o l u t i o n  petitions. 
Furthermore, it is t he intent of the c o m m ittee that any 
addition al sc reening of d i s s o l u t i o n  p e t i t i o n s  w h i c h  m a y  
b e c o m e  n e c e s s a r y  be p e r f o r m e d  by e x i st ing p e r s o n n e l  and 
w i t h i n  existin g appropriations. Based upon this analysis, 
t he J u d i c i a r y  C ommittee b e l ieves that a zero fiscal note is

House J u d i c i a r y  C o m m ittee



Or i cir.nl yoonsor: R u l e s / G o v e r n o r

I'T T-TE H O U S E  B Y  THE J U D I C I A R Y  COMMITTEE

OS F C R  H O U S E  HIV. UO. 496 (Judiciary)

IN T H E  LEG 1ST,AT)IRE OF TOE STATE OF ALASKA.

F O U R T E E N T H  L E G I S L A T U R E  - SECOND S E S SION

A  RILL

For nr. Act entitled: "An Act relating to divorce, dissolution, and .annul­

ment? and amending Rule 34(a), A l a s k a  Rules of Civil 

P r o c e d u r e ."

3K IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE STATE OF A L A S K A :

* Secti on 1. AS 25 .24.140 is repealed and r e e n a c t e d  to read:

Sec. 25.24.140* ORDERS D U R I N G  ACTION. (a) D u r i n g  the p e n d e n c y

ol the action, upon a pplic a t i o n  a spouse may, in appropriate c i r c u m­

stances, b e  a w arded expenses, including

(1) a t t o m e v  fees and costs that r e a s o n a b l y  appr ox i m a t e  the 

actual fees and costs r e q u i r e d  to p r o s e c u t e  or de fend the action?

(?.) r e a s o n a b l e  spousal support, incl uding m e d i c a l  expenses?

and

(3) reaso n a b l e  support for m i n o r  c h i l d r e n  in the care of

the spouse, if there s a legal o bligation of the noncu stodial spouse

to p r ovide support.

(b) D u r i n g  the p e n d e n c y  of the action, u p o n  a p plication a spouse

is entitled  to n e c e s s a r y  prote c t i v e  orders, w h i c h  m a y  include orders

(!' p r o v i d i n g  for the f r e e d o m  of each spouse from the

control of the o ther spouse?

(2) r e s t r a i n i n g  each 3pouse from subje cting the other 

spouse or another p e r s o n  living in the h o u s e h o l d  to domest ic violence, 

no defined in AG 25.35.060?

(3) d i r e c t i n g  one spouse to v a c a t e  the m a r i t a l  r e s i d e n c e  or 

the home of the other spouse?

-1- C S H B  4 9 6 (Jud)



(4) r e s t r a i n i n g  a spouse from c o m munica ting d i r e c t l y  cr 

Indirectly w i t h  the oth er spouse;

(5) restraining a spouse from e n t e r i n g  a p r o p e l l e d  v e hi cle 

in the p o s s e s s i o n  of or occupied b y  the other  spouse; and

(6) pro hib i t i n g  a spouse from d i s p o s i n g  of the p r o p e r t y  of 

either spouse or m a rital p r o p e r t y  w i t h o u t  the p e r m i s s i o n  of the other 

spouse or a court order.

(c) A f t e r  a hearing, the court m a y  also order that the parties 

engage in p e r sonal or family coun seling or m e d i a t i o n  if b o t h  parties 

agree. The court shall provide in the o r d e r  for the p a y m e n t  of the 

costs of counse ling or mediation.

* Sec. 2. AS 25.24.160 is amend ed to read:

Sac. 25.24.160. JUDGMENT. Tn a judgment in an a c t i o n  for d i­

vorce. or a c t i o n  declaring a m a r r i a g e  v o i d  or at any time after j u d g­

ment, the court w a y  provide

(1) for the payment by either or b o t h  parties of an amount 

of m o n e y  cr goods, in gross or installme nts that m a y  include cost- 

of-living adjustments, as m a y  be just a n d  p r o p e r  for the parties to 

contribute toward the nurture and e d u c a t i o n  of their children, and the 

court m a y  o rder the parties to arrange w i t h  their employers for an 

automatic payroll deductiou each m o n t h  or each pay period, if the 

period is other than monthly, of the amount of the installment; if the 

employer agrees, the installment shall be f orwa r d e d  by the e m p loyer to 

the cleric of the superior court w h i c h  e n t e r e d  the judgment or to the 

court trustee, and the amount of the instal l m e n t  is exempt f r o m  exe­

cution;

(2) for the r e c o v e r y  b y  one p a r t y  from the o t h e r  of an 

amount of m o n e y  for maintenance, in gross or in installments, as may 

be just and n e c e s s a r y  w i t h o u t  regard to w h i c h  of the parties is in

CSHB 4 9 6 (Jud) -2-



faults

(3) for the de liver^ to e i th er party of that party's p e r­

sonal pr ope r t y  in the possession or control, of the o the r p artv  at the 

time cf g iving the judgment j

(4) for the d i v i sion b e t w e e n  the parties of their property, 

w h e t h e r  ioint or separate, acquired o n l y  during coverture, in the 

ma n n e r  as m a y  bo. ixist, and w i t h o u t  r e g a r d  to w h i c h  cf the parties it 

in fault? however, the court, in m a k i n g  the division, m a y  invade the 

p r o p erty of either spouse acquired before nsarri ige w h e n  the balancing 

of the. equities between the partie s require s it; and to accomplish 

this end the judgment m a y  requ ire that one or b o t h  of the parties 

assign, deliver, or c onve y any of their real cr pe rsonal p r o pe rty to 

the other p a r t y  [ j

(5) TO C HANGE  THE N A M E  O F  ONE OF THE P A R T I E S ] .

Sec, 3. AS 25.7k is a m en ded b y  adding a n?.w section to read:

Sec. 35.34.165. CHANGE OF MAKE IN DIVORCE. (a) In a judgment 

in an action for divorce or a c t i o n  d e c l aring a m a r r i a g e  void, the 

court, m a y  chang e the n a m e  of either of the parties.

(b) If a p a r t y  seeks a change of na me to a n a m e  other than a 

prior name, the court shall set a date for h e a r i n g  not less than 40 

days after filing of the action. N otice  of the applic a t i o n  for a 

change of name to a nam e other than a p r i o r  name and the date of the 

hearing shall b e  p u b l ished once each w e e k  for four conse cutive c a l e n­

dar w eeks  before the h e a r i n g  in a n e w s p a p e r  of general, c irculation in 

the judicial district. At the hearing, the court shall b y  judgment 

author ise the party to assume  the n e w  n a m e  in not less than 30 days 

after issuance of the judgment, if the court is satisfied that no 

r easonable objection exists to a s s u m p t i o n  of the. n e w  name. W i t h i n  10 

days after issuance of the Judgment the party  shall p u b l i s h  notice of

-3- CSHB 4 9 6 (Jud)



the approva l of the name change in a n e w s p a p e r  of general circulation 

in the judi cial district.

flee. 4. AS 2 5 . 2 A . 2 0 0 (a) is a m ended to read:

(a) A  h u s b a n d  and w i f e  toge ther m a y  petit i o n  the superior court 

for the d i s s o l u t i o n  of their m a r r i a g e  u n d e r  AS 25.24.200 - 25.24.260 

if the f o l l o w i n g  c on ditions exist at the time of filing the petition:

(1) i n c o m p a t i b i l i t y  of temperament lias caused the i r r emedi­

able b r e a k d o w n  of the marriage;

(2) if there are. m i n o r  children of the marriage or the wile 

is pregnant, the spouses h a v e  agreed on w h i c h  spouse or third par tv 

shall be a w a r d e d  c u stody of each m i n o r  child  of the. marri age a n d  the 

extent of visitation, including  v i s i t a t i o n  by grandp arents and other 

person.?, a n d  support to be p r o vided on the children's behalf, whether 

the. payments arc to b e  m a d e  t h r o u g h  the chil d support enforcement 

a g e n c y ^  and the tax conseq u e n c e s  of that a g r e e m e n t ;

(3) the spouses have agreed as to the distributio n of all 

j o i n t l y  owned real and p e r s o n a l  p r o p e r t y , including retirement b e n e­

fits and o t h e r  ca reer assets, and the payment of spousal support, if 

any, and the tax c o nsequ ences r e s u l t i n g  from these distribution s and 

payments; and

(A) the spouses have agreed as to the pay ment of all u npaid 

obliga t i o n s  incurred b y  either or b o t h  of them, and as to p a y ment of 

obligations i ncurred j o i n t l y  in the future.

Sec. 5. AS 2 5 . 2A.200(b) is amended to read:

(b) A  h u s b a n d  or w ife m a y  sepa rately p e t i t i o n  for dissolutio n of 

their m a r r i a g e  u n d e r  AS 25.2A.200 - 25.24.260 if the f o l l owing con­

ditions exist at the time of filing the petition:

(1) incomp a t i b i l i t y  of temperament, as evide n c e d  by e x t e n d­

ed absence or otherwise, ha s caused the irremediable b r e a k d o w n  of the



m a r r i a g e ;

(2) the p e t i t i o n i n g  spou.se has been. u n a b l e  to asc ertain the 

other spouse's p o s ition in regard to the d i ssolution of their nnrriage 

and in r egard to the division  of prooerty, i n cluding retirement b e n e­

fits .and other career a s s e t s r p a yme nt of debts, and custody, «upport 

and v i s i t a t i o n  because  the w h e r e a b o u t s  of the other spouse is u n k n o w n  

to the p e t i t i o n i n g  spouse after r easonab le efforts h a v e  b e e n  made to 

locate the absent spouse; and

(3) the other spouse cannot he p e r s o n a l l y  served with 

process inside or outside the state.

•fee. 6. AS °5. 24 . 200 (c) io amend ed to read:

(c) Preent as p r o v i d e d  in A S  25.24.220(1), noth ing W T H i r G l  in 

AS 25.24.200 - 2 5 . 3 4.190 [THIS SECTION] p r o h i bits a spouse w h o  has 

b e e n  person a l l y  served w i t h  a copy of a petiti on m a d e  under (a ) of 

this s e c tion  from e x e c u t in g  nr ..^yearance, w a i v e r  o f  time to answer, 

and w a i v e r  of n otice of bearing. T h e  appea rance and w a ivers shall 

include an acknow l e d g m e n t  signed b ef ore an o f ficer authorised to 

a d m i n i s t e r  a n  oath or affirm a t i o n  that the spouse b e i n g  served has 

read the petition; assents to the terms r e l ating to custody of the 

children, child support, visitation, spousal support and r e s u lta nt tax 

consequences, d i v i s i o n  o f  property, including retirement b e n ef its and 

ether career assets, ar.d allocation of debts; agrees that the c o n d i­

tions o t h e r w i s e  re quired by (a) of this section exist; agrees that the 

p e t i t i o n  constitutes the entire a g r e eme nt b e t w e e n  the narr.ies; u n d e r­

stands f u lly t ' tature and conseqtiences of the action; and is not 

signing the a ppearance  ar.d waivers under duress or coercion.

Sec. 7. A S  25.24.210(d) is amended to read:

(d) The p e t i t i o n  shall reque st that the m a r riage be dissolved 

and, that the [ P R I O R I  name of a spouse be changed [ R E S T O R E D  1 , if
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desired b y  that spouse.

* S e c .  3. AS 25.24.210(g) is amend ed to road:

(~) If the p e t itio n is b r ought by b o t h  spouses ur.dt:r AS 25.24.- 

200(a), the petitio n shall, state in detail the terms of agree m e n t  as 

b e t w e e n  the spouses w i t h  "egarc! to the custody of children, child 

support, visitation, spousal support and tar. consequences, if a.nv,

division of property, including re tirement benefits and other career 

a s s e t s , and a l l o c a t i o n  of debts, and, in addition, shall state

(1) the r e s p e c t i v e  occupations of the spouses;

(.2) the income, assets, and liabilities of the respective

spouses at the time of filing the petition?

(3) the date arc! place of the marriage;

(4) the name, date of birth, and current custodial status 

of each m i n o r  child bcrn. of the m a r r i a g e  or adopted by the p e t i t i o n­

ers ;

(5) w h e t h e r  the w i f e  is pregnant;

(6) other facts and circumstances which the petitioners

believe should be considered; iAHD]

(7) that t h e  petition ccmstitutes the en tire agreement

b e twe en the parties; and

(8) any other r e lief sought by the spouses.

* Sec. 9. AS 25.24.220(b) is r e p e a l e d  and reenacte d to read;

(b) B o t h  spouses shall attend the h e aring p e r s o n a l l y  and not 

through counsel. However, if the p e t i t i o n  is brought by b o t h  spouses

u n d e r  AS 25.24.200(a) and if the peti tion is not subject to (i) of

this section, a spouse m a y  comply w i t h  AS 25.24.200(c); in that case

only the spouse filing the pe tit i o n  is required to attend. Either

spouse m a y  have counsel at the hearing.

* Sec. 10. AS 25.24.220(d) is amended to read:
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(d) T.1 the p e t i t i o n  is brought b y  both spouses u n d e r  A S  25.24.-

°C0(u). the court shall examine the petiti oners cr p e t i t i o n e r  present 

and consider w h ethe r

(1) the spouses fully u n d e r s t a n d  the n ature and c o n s e­

quences of their action;

(1) the w r i t t e n  agreement? b e tween the spouses concerning 

c hild custody, child support, and v i s i t a t i o n  are fair, just, and 

equitable as b e t w e e n  the spouses and in the best interests of tha 

a i ldr sn of the marriage;

(3) the w r i tten agreements b e t w e e n  the spouses r e l a t i n g  to 

the division of property, including retirement bene fits and other 

c a r eer assets, spousal support, and the al loc a t i o n  o f  oblig ations are 

fair, just, and equitable; (AUDI

(4) the w r i t t e n  agreements c o n s t i tute the entire agreement 

b e t w e e n  the p a r t ies; and

(5) the conditions in AS 2 5 . 2 4 . 2 0 0 (a) have b e e n  met.

Sec. 11. AS 25.24.220(g) is amended to read:

(g) The court m a y  amend the w r itten agreements b e t w e e n  the 

spouses relating to child custody tld support, visitation, spousal 

support, d i v ision of the propeicy, including r etirem ent benefi ts and 

other career assets, and allocation  of obligations, but only if b o t h  

p etitioners  concur ~n the amendment in w r i t i n g  or r;n the r e c o r d .

Sec. 12. AS 25.24.220 is amended by adding n e w  subsections to read:

(h) In its e x a m i n a t i o n  of the p e t i t i o n e r  or petit i o n e r s  und er

(d) of this section, the court shall use a h e i g h t e n e d  level of s c r u t i­

ny  of agreements if

(1) one p a r t y  is r e p r e s e n t e d  by counsel and the other is

not;

(2) an u n u s u a l l y  h i g h  or low amount of child support will
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be awarded;

(3) d o m estic violen ce complaint has been riled d uring  the

marriagej

(4) there are u n u s u a l  child cue tody provisions; or

(5) there is a p a t e n t l y  inequit able division of the marital

estate.

(i) If the court finds that a h i g h e r  level of scrutiny is r e­

quired b y  (h) of this section, the court shall e x ami ne the writt en 

agreements between, the spouses to determine that thev arc fair iusc, 

and e q u i t a b l e r that they co nstitute the entire ag reement b e t w r *' the 

parties, and that the agreements c once rning child c u s t o d y , child 

support, and v i s i t a t i o n  era in the b e s t  interest of the children cf 

the m a r r i a g e , if any. The court shell require  the p r e sence of both 

spouses at a hearing for this p u r pose unless the court finds on the 

r°ccrd that it w o u l d  constitute a significant h a r d s h i p  on one of the 

spouses to appear, and that a fair, just, and equitable agreement has 

be e n  reached.

* flee. 13. AS 25.34.230(a) is amended to read:

(a) If the petition, is b r o u g h t  b y  one or b o t h  3pouses under 

AS 2 5 .°4. 2 0 0 ( a ) , the court m a y  grant the spouses a final decree of 

dissolut ion and shall order [ P R O V I D E  T H E ]  other r elief as p r o v i d e d  in 

this section if the court, u p o n  c o n s i d e r a t i o n  of the information 

contained in the petition and the testimony of Che spouse or spouses 

at the hearing, finds that

(1) the spouses u n d e r s t a n d  fully the n a t u r e  and conse­

quences o f  their action;

(2) the w r i t t e n  agreements betwe en the spouses concerning 

child custody, child support, and v i s i t a t i o n  are in the best interest

of t h e children of the marriage, cons titute the entire agreement of 
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t h e  r > n r t i e s  o n  c h i l d  c u r , t o d y ,  c h i l d  s u p p o r t ,  a d  v i s i t a t i o n ,  a n d  a r n  

r . c t  g r o s s l y  u n f a i r ,  u n j u s t ,  c r  i r - e c u i  t a b l e  a s  b e t w e e r  t h e  r p c n s o s ;

(3) C h e  w r i t t e n  a g r e e m e n t s  b e t w e e n  t h e  s p o u s e s  c o n c e r n i n g  

[ C H I L D  C U S T O D Y ,  C H I L D  S U P P O R T ,  V I S I T A T I O N ,  ] s p o u s a l  - s u p p o r t  and tax 

c o n s e q u e n c e s ,  I f  a n y ,  d i v i s i o n  o f  p r o p e r t y ,  i n c l u d i n g  r e t i r e m e n t  

b o r e r i t s  a n d  o t h e r  c a r e e r  a s s o t s ,  a n d  a l l o c a t i o n  o f  o b l i g a t i o n s  a r e  

n o t  g r o s s l y  u n f a i r ,  u n j u s t ,  o r  i n e q u i t a b l e  a n d  c o n s t i t u t e  t h e  e n t i r e  

a g r e e m e n t  b e t w e e n  the p a r t i e s  f A N D  A R E  I N  T H E  B E S T  I N T E R E S T S  O F  T H E  

C H I L D R E N  O F  T H E  M A R R I A G E ,  I F  A M Y 3 ;  a n d

(4) [ ( 3 ) 1  the conditions in A.S 2 5 . 2 4 . 7.00(a) have beer net. 

Sec. 14. AS 35.24.230(e) is amen dec to read:

(e) If the petition is brought bv b o t h  spouses u nder AS 25.24.- 

200 (n), the court shall change [FIE STORE] e ither s p o u s e’s r?RI0?.l

n a m e ,  i f  t h e  s p o u s e  s e e k i n g ,  a  c h a n g e  o f  t o  n  n a m e  o t h e r  r h a r  a

prior name complies w i t h  AS 2 5 .24.145(b), TSO REQUESTED, AMD] shall 

fully and s p e c i f i c a l l y  sec out in the decree the writte n agreements of 

the s p o u s e s ^  [RELATING TO CHILD CUSTODY, CHILD SUPPORT, VISITATION, 

S P O U S A L  SUPPORT, D I V I S I O N  OF PROPERTY, A N D  THE A L L O C A T I O N  OF THE 

O B L I G A T I O N S  O F  T H E  SPOUSES;] and [THE COURT] shall o r d e r  the p e r f o r­

man c e  of those w r i t t e n  agreements. The court shall also state, in the 

decree, w h e t h e r  child support payments are tc be m a d e  through the 

child support e n f o r c e m e n t  agency. If the p e t i t i o n  is b r oug ht b y  cne 

spouse u n d e r  AS 25.24.200(b), the decree shall state th-t it does not 

b a r  future a c t i o n  on the issues not r e s o l v e d  in the decree.

Sec. 15. AS 25.24.250 is amended b y  adding a n e w  s ub section to read:

(c) Forms or i n struct ions p r e p ^ r ^ d  u n d e r  (a) of this section 

must s p e c i f y  that the d issol ution petition constitu tes the entire 

agreement b e t w e e n  the parties and p r o v i d e  examples of kinds of p r o p e r­

ty and obli g a t i o n s  that are subject to distribution.
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* Sec. 16. AS 25.24 is a m e nded b y  adding a n e w  section to article ? to 

read:

See. 25.24.290. DEFINITION. T n AS 25.24.200 - 25.24.290 "career 

assets" m e a n s  tangible and intangible assets and o bl igations resulting 

from a s u c u s a’s education, profession, or emp loyment that w e r e  ac­

quired at least in part  as a result o f  direct or indirec t c o n t r i b u­

tions m a d e  b y  the other spouse. A  di vis i o n  of career assets shall 

take into c o n s ide ration the extent to w h i c h  each spouse, contribut ed to 

the .acquisition *.>f the career assets.

* Sec. 17. AS 25.24.165 «g added b y  sec. 3 of this Act, AS 25.24.210(d) 

l a m ended  b y  sec. 7 ov this Act, rand AS 25.24.230(e) as amended b y  sec. 14 

of this Act h a v e  the effect of a m e nding Rule 8 4 ( a ) , Alaska Rules cf Civil 

Procedure, to a l l o w  a change of na me to a name o ther than a prior n a m e  to 

be c o m m e n c e d  in a co mplaint for d i v o r c e  or annulment cr a p e t i t i o n  for 

d i s s o l u t i o n  o f  marriage.
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C l o c k s i n  Draft 
U t e rir.oh 1 e 
3/12/86

O r i g i n a l  sponsor: R u l e s / G o v e r n o r

IN T H E  H O U S E  BY THE J U D I C I A K Y  COMMITTEE

CS FOR H O U S E  BILL NO. 496 (Judiciary)

IN T H E  L E G I S L A T U R E  O F  THE ST ATE OF A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A B I L L

F o r  an Act entitled: "An A c t  r e l a t i n g  to divorce, d i s s o l u t i o n ,  and annul­

ment; and a m e n d i n g  Rule 84(a), A l a s k a  Rules  of Civil 

P r o c e d u r e ."

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF T H E  ST ATE OF ALASKA:

* S e c t i o n  1. AS 2 5 . 2 4 . 1 4 0  is r e p e a l e d  and r e e n a c t e d  to read:

Sec. 25.24.140. O R D E R S  D U R I N G  ACTION. (a) D u r i n g  the pendency

of the action, u p o n  a p p l i c a t i o n  a spouse may, in a p p r o p r i a t e  c ircum­

stances, he a w a r d e d  e x p e n s e s ,  i n c l u d i n g

(1) a t t o r n e y  fees and costs that r e a s o n a b l y  app ro x i m a t e  the 

actual fees and costs r e q u i r e d  to p r o s e c u t e  or d e f e n d  the action;

(2) r e a s o n a b l e  s p o u s a l  support, i n c l u d i n g  m e d i c a l  expenses;

and

(3) r e a s o n a b l e  s u p p o r t  for m i n o r  c h i l d r e n  in the care of 

the spouse, if there is a legal o b l i g a t i o n  of the n o n c u s t o d i a l  spouse 

to p r o v i d e  support.

(b) D u r i n g  the p e n d e n c y  of the action, u p o n  a p p l i c a t i o n  a spouse

is e n t i t l e d  to n e c e s s a r y  p r o t e c t i v e  orders, w h i c h  m a y  include orders

(1) p r o v i d i n g  for the f r e e d o m  of eac h s pouse from the 

c o n trol of the other spouse;

(2) r e s t r a i n i n g  ea ch spouse f r o m  s u b j e c t i n g  the other 

spouse or a n o the r p e r s o n  l i v i n g  in the h o u s e h o l d  to d o m e s t i c  violence, 

as d e f i n e d  in AS 25.35.060 ;

(3) d i r e c t i n g  one s p o u s e  to v a c a t e  the m a r i t a l  residence or 

the h o m e  of the o t h e r  spouse;
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(A) r e s t r a i n i n g  a s p o u s e  from c o m m u n i c a t i n g  d i r e c t l y  or 

i n d i r e c t l y  w i t h  the o t h e r  spouse;

I
(5) r e s t r a i n i n g  a s pouse f r o m  enterin g a p r o p e l l e d  vehicle 

in the p o s s e s s i o n  of or o c c u p i e d  by the other spouse; and

(6) p r o h i b i t i n g  a s p o u s e  f r o m  d i s p o s i n g  of the p r o p e r t y  of 

e i t h e r  s p o u s e  or m a r i t a l  p r o p e r t y  w i t h o u t  the p e r m i s s i o n  of the other 

spouse or a court order.

(c) A f t e r  a h e a ring,  the court m a y  also orde r that the parties 

e ngag e in p e r s o n a l  or f amily c o u n s e l i n g  or m e d i a t i o n  if b o t h  parties 

agree. The court shal l p r o v i d e  in the order for the p a y m e n t  of the 

costs of c o u n s e l i n g  or m e d i a t i o n .

* Sec. 2. A S  2 5 . 2 4 . 1 6 0  is a m e n d e d  to read:

Sec. 25.2 4.160. J U D G M E N T .  In a judgme nt in an a c t i o n  for d i­

vo r c e  or a c t i o n  d e c l a r i n g  a m a r r i a g e  v o i d  or at any time after j u d g­

ment, the c o u r t  m a y  p r o v i d e

(1) for the p a y m e n t  b y  e i t h e r  or b o t h  p a r t i e s  o f  an amount 

of m o n e y  or goods, in g r o s s  or i n s t a l l m e n t s  that m a y  i n c l u d e  cost- 

o f - l i v i n g  a d j u s t m e n t s ,  as m a y  be j u s t  and p r o p e r  for the p a r t i e s  to 

c o n t r i b u t e  t oward the n u r t u r e  and e d u c a t i o n  of their c h i l dren,  and the 

court m a y  o r d e r  the p a r t i e s  to a r r a n g e  w i t h  their e m p l o y e r s  for an 

a u t o m a t i c  p a y r o l l  d e d u c t i o n  each m o n t h  or each p a y  p e r i o d ,  if the 

p e r i o d  is o t h e r  than m o n t h l y ,  of the a mount of the i n s t a l l m e n t ;  if the 

e m p l o y e r  agrees, the i n s t a l l m e n t  shall be f orwarded b y  the e m p l o y e r  to 

the c l e r k  of the s u p e r i o r  c o u r t  w h i c h  e n t e r e d  the j u d g m e n t  or to the 

court trustee, and the a m o u n t  of the i n s t a l l m e n t  is e x e m p t  f r o m  e x e­

cution;

(2) f t h e  r e c o v e r y  b y  one party from the o t h e r  of an 

a m o u n t  of m o n e y  for m a i n t e n a n c e ,  in gross or in i n s t a l l m e n t s ,  as may 

be j u s t  a n d  n e c e s s a r y  w i t h o u t  r e g a r d  to w h i c h  of the p a r t i e s  is in
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f a u l t ;

(3) for the d e l i v e r y  to e i t h e r  p arty of that party's p e r­

sonal p r o p e r t y  in the p o s s e s s i o n  or control of the other irty at the 

time of g i v i n g  the judgment ;

(4) for the d i v i s i o n  b e t w e e n  the parties of their property, 

w h e t h e r  j oint or separate, a c q u i r e d  o n’y during coverture, in the 

m a n n e r  as m a y  be just, and w i t h o u t  r e g a r d  to w h i c h  of the parties is

in fault; howeve r, the court, in m a k i n g  the division, may invade the

p r o p e r t y  of e i t h e r  s p o u s e  a c q u i r e d  b e f o r e  m a r r i a g e  w h e n  the balanci ng 

of the e q u ities b e t w e e n  the p a r t i e s  require s it; and to accomplish 

this end the j u d g m e n t  m a y  r e q uire that one or b o t h  of the parties

assign, deliver, or c o n v e y  any of t h e i r  real or p e r s o n a l  p r o p e r t y  to

the other p a r t y  [;

(5) TO C H A N G E  THE NAME  O F  ONE OF THE PARTIES].

* Sec. 3. AS 25.24 is a m e n d e d  by a d d i n g  a new s e ction to read:

Sec. 25. 24.165. C H A N G E  OF N A M E  IN DIVORCE. (a) In a judgment

in an a c t i o n  for d i v o r c e  or a c t i o n  d e c l a r i n g  a m a r r i a g e  void, the

court m a y  c h a n g e  the n a m e  of e ither of the parties.

(b) If a p a r t y  seeks a c h a n g e  of name to a n a m e  o t k . r  than a

p r i o r  name, the c o u r t  shall set a date for h e a r i n g  n o t  less than 40

days after f i l i n g  of the action. N o t i c e  of the a p p l i c a t i o n  for a 

c hange of name to a n a m e  other tl an a p r i o r  n a m e  and the date of the 

h e a r i n g  shall b e  p u b l i s h e d  once e a c h  w e e k  for four c o n s e c u t i v e  c a l e n­

dar w e e k s  b e f o r e  the h e a r i n g  in a n e w s p a p e r  of g e neral c i r c u l a t i o n  in 

the j u d i c i a l  d i s t r i c t .  At the h e a r i n g ,  the court shall b y  judgment 

a u t h o r i z e  the p a r t y  to a s sume the n e w  n a m e  in not less than 30 days 

after i s s uance  of the judgment, if the court is s a t i s f i e d  that no 

r e a s o n a b l e  o b j e c t i o n  e x i s t s  to a s s u m p t i o n  of the n e w  name. W i t h i n  10 

days after i s s u a n c e  of the j u d g m e n t  the party shall p u b l i s h  n o tice of

-3- CSHB 4 9 6 ( Jud)
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the approval of the n a m e  c ha nge in a n e w s p a p e r  o f  g e n e r a l  circulation 

in the judicial d i s t r i c t .

* Sec. 4. AS 2 5 . 2 4 . 200(a) is a m e n d e d  to read:

(a) A h u s b a n d  a n d  w i f e  t o g et her m a y  p e t i t i o n  the superi or court 

for the d i s s o l u t i o n  o f  their m a r r i a g e  u n d e r  AS 2 5 . 2 4 . 2 0 0  - 25.24.260 

if the following c o n d i t i o n s  exist at the time of f i l i n g  the petition:

(1) i n c o m p a t i b i l i t y  of temp er a m e n t  has c a u s e d  the i r r e m e d i­

able b r e a k d o w n  of the m a r r i a g e ;

(2) if t h e r e  are m i n o r  c h i l d r e n  of the m a r r i a g e  or the wife 

is pregnant, the s p o u s e s  h a v e  a g r e e d  on which s p o u s e  or third p a r t y  

shall be awarded c u s t o d y  of each m i n o r  child of the m a r r i a g e  and the 

e x ten t of v i s i t a t i o n ,  i n c l u d i n g  v i s i t a t i o n  by g r a n d p a r e n t s  and other 

persons, and s u p p o r t  to be p r o v i d e d  on the c h i l d r e n ' s  behalf, whether 

the p a y ments are to b e  m a d e  t h rough the t^hild s u p p o r t  enforcement 

a g e n c y ^  and the t ax c o n s e q u e n c e s  of that agreement;

(3) the s p o u s e s  h a v e  a g r e e d  as to the d i s t r i b u t i o n  of all 

j o i n t l y  owned real a n d  p e r s o n a l  p r o p e r t y , i n c l u d i n g  r e t i r e m e n t  b e n e­

fits and other c a r e e r  assets, and the p a yment of s p o u s a l  support, if

any, and the tax c o n s e q u e n c e s  r e s u l t i n g  from t h e s e  d i s t r i b u t i o n s  and

paymen ts; and

(4) the s p o u s e s  h a v e  a g r e e d  as to the p a y m e n t  of all unpaid 

o b l i g a t i o n s  i n c u r r e d  b y  e i t h e r  or b o t h  of them, a n d  as to payment of 

ob l i g a t i o n s  i n c u r r e d  j o i n t l y  in the future.

* Sec. 5. AS 2 5 . 2 4 . 2 0 0 ( b )  is a m e n d e d  to read:

(b) A  h u s b a n d  c r  w i f e  m a y  s epav a t e l  ; - t i o n  for d i s s o l u t i o n  of

their m a r r i a g e  u n d e r  A S  2 5 . 2 4 . 2 0 0  - 25.24.260 if the f o l l o w i n g  c o n­

dit i o n s  exist at the t i m e  o f  filing the petition:

(1) i n c o m p a t i b i l i t y  of temperament, as e v i d e n c e d  by e x t e n d­

ed a b senc e or o t h e r w i s e ,  has caused the i r x e m e d i a b l e  b r e a k d o w n  of the 

C S H B  4 9 6 (Jud) -4-
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m a r r i a g e ;

(2) the p e t i t i o n i n g  s pouse  has been u n a b l e  to a s c e r t a i n  the 

o t h e r  spouse's p o s i t i o n  in r e g a r d  to the d i s s o l u t i o n  of th eir marriage  

and in regard to t h e  d i v i s i o n  of property, i n c l u d i n g  r e t i r e m e n t  b e n e­

fits and other c a r e e r  assets, p a y m e n t  of debts, a n d  c u s tody, support^ 

and visita t i o n  b e c a u s e  the w h e r e a b o u t s  of the o t h e r  s p o u s e  is unknown 

to the petiti o n i n g  s p o u s e  after r e a s o n a b l e  e f f o r t s  h a v e  b e e n  made to 

l ocat e the absent s p o u s e ;  and

(3) the o t h e r  spouse c anno t be p e r s o n a l l y  served with 

pr o c e s s  inside or o u t s i d e  the state.

* Sec. 6. AS 2 5 . 2 4 . 2 0 0 ( c )  is a m e n d e d  to read:

(c) Except as p r o v i d e d  in AS 2 5 . 2 4 . 1 2 0 ( i ) , n o t h i n g  [NOTHING] in

A S  25.24.200 - 2 5 . 2 4 . 2 9 0  [THIS SECTION] p r o h i b i t s  a s p o u s e  w h o  has 

b e e n  personally s e r v e d  w i t h  a c o p y  of a p e t i t i o n  m a d e  u n d e r  (a) of 

this section from e x e c u t i n g  an a p peaia nce, w a i v e r  o f  time to answer, 

an d  w a i v e r  of n o t i c e  o f  hearing. The a p p e a r a n c e  m d  w a i v e r s  shall 

in c l u d e  an a c k n o w l e d g m e n t  s i g n e d  b e f o r e  an o f f i c e r  a u t h o r i z e d  to 

a d m i n i s t e r  an o a t h  or a f f i r m a t i o n  that the s p o u s e  b e i n g  served has 

r e a d  the petition; a s s e n t s  to the terms r e l a t i n g  to c u s t o d y  of the 

children, child s u p p o r t ,  v i s i t a t i o n ,  spousal s u p p o r t  and r e s u l t a n t  tax 

consequences, d i v i s i o n  o f  property,  including  r e t i r e m e n t  b e n e f i t s  ar.d 

o t h e r  career assets, a n d  a l l o c a t i o n  of debts; a g r e e s  that the c o n d i­

tions otherwise r e q u i r e d  b y  (a) of this section  e xist; a g r e e s  that the 

p e t i t i o n  c o n s t i t u t e s  t h e  e n t i r e  a g r e e m e n t  b e t w e e n  the p a r t i e s ;  u n d e r­

stands fully the n a t u r e  a n d  c o n s e q u e n c e s  of the a c tion: and is not 

s i g n i n g  the a p p e a r a n c e  a n d  w a i v e r s  u n d e r  duress or c o e r c i o n .

* Sec. 7. AS 2 5 . 2 4 . 2 1 0 ( d )  is a m e n d e d  to read:

(d) The p e t i t i o n  shall r e q u e s t  that the m a r r i a g e  b e  dissolved

a n d  that the [PRIOR] n a m e  of a s pou se be c h a n g e d  [RESTORED] , if
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d e s i r e d  by that spouse.

* Sec. 8. AS 25.24.210(e) is a m e n d e d  to read:

(e) If the p e t i t i o n  is b r o u g h t  b y  b o t h  s p o u s e s  u n d e r  AS 25.24.- 

200(a), the p e t i t i o n  shall s t a t e  in d e t a i l  the t e r m s  of agre ement as 

b e t w e e n  the spouses w i t h  r e g a r d  to the custody o f  children, child 

support, visitation, s p o u s a l  s u p p o r t  and tax c o n s e q u e n c e s ,  if any,

d i v i s i o n  of property, i n c l u d i n g  r e t i r e m e n t  b e n e f i t s  and other career 

a s s e t s , and a l l o c a t i o n  of debts, and, in addition, shall state

(1) the r e s p e c t i v e  o c c u p a t i o n s  of the s p o uses;

(2) the income, assets, a n d  l i a b i l i t i e s  of the respective 

s p ous es at the time o f  f i l i n g  the p e t i tion;

(3) the d a t e  and p l a c e  of the marriage;

(4) the n ame, d a t e  o f  b i i uh, and c u r r e n t  c u s t o d i a l  status 

of e a c h  minor c hild b o r n  of the m a r r i a g e  or a d o p t e d  b y  the p e t i t i o n­

ers ;

(5) w h e t h e r  the w i f e  is p r e g nan t;

(6) o t h e r  facts and c i r c u m s t a n c e s  w h i c h  the petitioners

b e l i e v e  should be c o n s i d e r e d ;  [AND]

(7) that the p e t i t i o n  c o n s t i t u t e s  the e n t i r e  agreement 

b e t w e e n  the parties; and

(8) any o t h e r  r e l i e f  s o u g h t  b y  the spouses.

* Sec. 9. AS 2 5.24 . 2 2 0 ( b )  is r e p e a l e d  a n d  r e e n a c t e d  to read:

(b) Both s p o u s e” shall a t t e n d  the h e a r i n g  p e r s o n a l l y  and not 

t h r o u g h  counsel. H o w e v e r ,  if the p e t i t i o n  is b r o u g h t  b y  b o t h  spouses

u n d e r  AS 25.24.200(a) a n d  if the p e t i t i o n  is n o t  s u b j e c t  to (i) of

this section, a s p o u s e  m a y  c o m p l y  w i t h  AS 2 5 . 2 4 . 2 0 0 ( c ) ;  in that case 

only the spouse f i l i n g  the p e t i t i o n  is required to attend. Either 

spouse may have c o u n s e l  at the h e a r i n g .

* Sec. 10. AS 2 5 . 2 4 . 2 2 0 ( d )  is a m e n d e d  to read:

C S H B  496(Jud) -6-
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(d) If the p e t i t i o n  is b r o u g h t  b y  b o t h  s p o uses u n d e r  AS 25.24.- 

200(a), the ccurt shall e x a m i n e  the p e t i t i o n e r s  or p e t i t i o n e r  present 

and c o n s i d e r  .nether

(1) the spouses f u l l y  u n d e r s t a n d  the n a t u r e  and c o n s e­

qu e n c e s  of their action;

(2) the w r i t t e n  a g r e e m e n t s  b e t w e e n  the spouses concerning 

c h i l d  custody, child support , a n d  v i s i t a t i o n  are fair, just, and 

e q u i t a b l e  as b e t w e e n  the s p o u s e s  and in the b e s t  i n t e r e s t s  of the 

c h i l d r e n  of the marriage;

(3) the w r i t t e n  a g r e e m e n t s  b e t w e e n  the s p o u s e s  r e l a t i n g  to 

the d i v i s i o n  of property, i n c l u d i n g  reti r e m e r "  b e n e f i t s  and other 

c a r e e r  assets, spousal s u p p o r t ,  a n d  the a l l o c a t i o n  of o b l i g a t i o n s  are 

fair, just, and equitable; [ANJ]

(4) the w r i t t e n  a g r e e m e n t s  c o n s t i t u t e  the e n t i r e  agreement 

b e t w e e n  the parties; and

(5) the c o n d i t i o n s  in A S  25.24.200(a) h a v e  b e e n  met.

* Sec. 11. AS 25.24.220(g) is a m e n d e d  to read:

(g) The court m a y  a m e n d  the w r i t t e n  a g r e e m e n t s  b e t w e e n  the 

s p o u s e s  r e l a t i n g  to c hild c u s t o d y ,  c h i l d  support, v i s i t a t i o n ,  spousal 

support , d i v i s i o n  of the p r o p e r t y ,  i n c l u d i n g  r e t i r e m e n t  b e n e f i t s  and 

o t h e r  c aree r assets, and a l l o c a t i o n  o f  o b l igations, b u t  only if b oth 

p e t i t i o n e r s  concur in the a m e n d m e n t  in w r i t i n g  or on the r e c o r d .

* Sec. 12. AS 25.24.220 is a m e n d e d  b y  a d d i n g  n e w  s u b s e c t i o n s  to read:

(h) In its e x a m i n a t i o n  of the p e t i t i o n e r  or p e t i t i o n e r s  under

(d) of this section, the c o u r t  s h a l l  u s e  a h e i g h t e n e d  l evel of s c r u t i­

ny of a g r e e m e n t s  if

(1) one p a r t y  is r e p r e s e n t e d  by c o u n s e l  a n d  the o t h e r  is

not;

(2) an u n u s u a l l y  h i g h  or l o w  amount o f  c h i l d  support  will'
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be awarded;

(3) a dome stic v i o l e n c e  c o m p l a i n t  has been filed d u r i n g  the

m a r r i a g e ;

(4) there are u n u s u a l  c h i l d  custody provisions; or

(5) there is a p a t e n t l y  i n e q u i t a b l e  d i v isio n of the m a r ital

e s t a t e .

(i) If the court finds t h a t  a h i g h e r  level of s c r utiny is r e­

q u i r e d  by (h) of this section, the court shall examine the w r i t t e n  

a g r e e m e n t s  b e t w e e n  the spouses to d e t e r m i n e  that they are fair, just, 

a nd e quita b l e ,  that they c o n s t i t u t e  the entire agr eement b e t w e e n  the 

p a r t i e s ,  and that the a g r e e m e n t s  c o n c e r n i n g  child cjstody, child 

s u p p ort, and v i s i t a t i o n  are in the b e s t  interest of the c h i l d r e n  of 

the m a r r i a g e ,  if any. T h e  c o u r t  shall r e q u i r e  the p r e sence of both 

s p o u s e s  at a h e a r i n g  for this p u r p o s e  u n l e s s  the court finds on the 

r e c o r d  that it w o u l d  c o n s t i t u t e  a s i g n i f i c a n t  h a r d s h i p  on one of the 

s p o u s e s  to appear, and that a fair, just, and equitable a g r e e m e n t  has 

b e e n  re ached.

* Sec. 13. AS 25.24.230(i) is a m e n d e d  to read:

(a) If che p e t i t i o n  is b r o u g h t  by one or b o t h  spou ses u n d e r  

A S  2 5 . 2 4 . 2 0 0 ( a ) ,  the court m a y  g r a n t  the spouses a final d e c r e e  of 

d i s s o l u t i o n  and shall order ( P R O V I D E  THE] o t h e r  r elief as p r o v i d e d  in 

this s e c t i o n  if the court, u p o n  c o n s i d e r a t i o n  of the i n f o r m a t i o n  

c o n t a i n e d  in the p e t i t i o n  and t h e  t e s t i m o n y  of the spouse or spouses 

at the h e a ri ng, finds that

(1) the spouses u n d e r s t a n d  f u l l y  the nature a n d  c o n s e­

qu e n c e s  of t heir action;

(2) the w r i t t e n  a g r e e m e n t s  b e t w e e n  the spouses c o n c e r n i n g  

c h i l d  custody, child support, a n d  v i s i t a t i o n  are in the b e s t  interest 

of the c h i l d r e n  of the m a r r i a g e ,  c o n s t i t u t e  the entire a g r e e m e n t  of

CS H B  4 9 6 (Jud) -8-
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the p a r t i e s  on c h i l d  custody, c h i l d  support, and visitation, and are 

not g r o s s l y  unfair, u n j u s t ,  or i n e q u i t a b l e  as b e t w e e n  the spouses;

(3) the w r i t t e n  a g r e e m e n t s  b e t w e e n  the spouses concerning

[CHILD CUSTODY, C H I L D  S U P PORT, V I S I T A T I O N , ]  s p ousal support and tax 

c o n s e q u e n c e s ,  if any, d i v i s i o n  of property, incl uding retirement 

b e n e f i t s  and other c a r e e r  assets, and a l l o c a t i o n  of o b ligations are 

n o t  g r o s s l y  unfair, u n j u s t ,  or i n e q u i t a b l e  and consti t u t e  the entire 

a g r e e m e n t  b e t w e e n  the p a r t i e s  [AND A R E  IN THE B E S T  INTERESTS OF THE 

C H I L D R E N  O F  THE M A R R I A G E ,  IF ANY]; and

(A ) [(3)] the c o n d i t i o n s  in AS 2 5 . 2A .200(a) have been met.

* Sec. 1A. AS 2 5 . 2 A . 2 30( e) is a m e n d e d  to read:

(e) If the p e t i t i o n  is b r o u g h t  b y  b o t h  spouses u nder AS 2 5 . 2A.- 

200(a), the court sha ll c h a n g e  [RESTORE] e i t h e r  spouse's [PRI0S.] 

name, if the s pouse s e e k i n g  a c h a n g e  of name to a nam e other than a 

p r i o r  name c o m plies w i t h  AS 25. 2 A . 165 (b) , [SO REQUESTED, AND] shall 

fully and s p e c i f i c a l l y  set o ut in the d e c r e e  the w r i t t e n  a greements of 

the s p o u s e s ^  [ R E L ATING T O  C H I L D  CUSTODY, CHILD SUPPORT, VISITATION, 

S P O U S A L  SUPPORT, D I V I S I O N  O F  P R O P E R T Y ,  AND T H E  A L L O C A T I O N  OF THE 

O B L I G A T I O N S  OF T H E  S P O U S E S ; ]  and [THE COURT] shall order the p e r f o r­

m a n c e  of those w r i t t e n  a g r e e m e n t s .  T h e  court shall also state, in the 

decree, w h e t h e r  c h i l d  s u p p o r t  p a y m e n t s  are to b e  m a d e  throug h the 

c h i l d  s u p p o r t  e n f o r c e m e n t  agency. If the p e t i t i o n  is b r o u g h t  by one 

spouse u n d e r  AS 2 5 . 2 A . 2 0 0 (b) , the d e c r e e  shall state  that it does not 

b a r  f uture  a c t i o n  on the i s s u e s  n o t  r e s o l v e d  in the decree.

* Sec. 15. A S  2 5 . 2 A . 2 5 0  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

(c) Forms or i n s t r u c t i o n s  p r e p a r e d  u n d e r  (a) of this section 

m u s t  s p e c i f y  that the d i s s o l u t i o n  p e t i t i o n  c o n s t i t u t e s  the entire 

a g r e e m e n t  b e t w e e n  the p a r t i e s  and p r o v i d e  e x a m p l e s  of k inds of p r o p e r­

ty and o b l i g a t i o n s  that a r e  s u b j e c t  to d i s tr ibution.
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ec. 16. AS 25.24 is a m e n d e d  by adding a n e w  section to article 2

Sec. 25.24.290. DEFINITION. In AS 25.24.200 - 25.24.290 "car 

ssets" means tangible and intangible assets and o bligations result 

rom a spouse's education, profession, or employment that were 

u i r e d  at least in part as a result of direct or indirect contri 

ions made by the other spouse.

ec. 17. AS 25.24.165 as added by sec. 3 of this Act, AS 25.24.210 

nd e d  by sec. 7 of this Act, and AS 25.24.230(e) as amended by sec. 

s A c t  have the effect of amending Rule 84(a), Alaska Rules of Ci 

u r e , to a llow a change of name to a name other than a prior name 

m e n c e d  in a complaint for divorce or annulment or a petition 

ution of marriage.
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O r i g i n a l  s p o n s o r :  R u l e s / g o v e r n o r

IN T H E  HOUSE BY THE J U D I CIA RY COMMITTEE

CS FOR HOUSE BILL NO. 496 (Judiciary)

IN THE LEGISLAT URE OF THE STATE OF ALASKA 

FOURTEENTH LEGI S L A T U R E  - SECOND SESSION

A BILL

For an Act entitled: "An Act r e l a t i n g  to divorce and dissolution."

BE IT ENACTED BY THE L E GISLAT URE OF T H E  STATE OF /-.LASKA:

* Section 1. AS 25.24.140 is r e p e a l e d  and r e e n a c t e d  to read:

Sec. 25.24.140. ORDERS D U R I N G  ACTION. (a) During the pendency

of the action, up on application a spouse may, in app ropriate c i r c u m­

stances, be awarded expenses, including

(1) attorney fees and costs that r e a s o n a b l y  ap pro x i m a t e  the 

actual fees and costs required to p r o s ecute  or defend the action;

(2) reasonable spousal support, i n c l uding m e d i c a l  expenses;

and

(3) reasonable support for m i n o r  ch ildren in the care of 

the spouse, if there is a legal o b l i g a t i o n  of the n o ncustodia l spouse 

to p r ovide support.

(b) During the pendency of the action, u p o n  a p p l i c a t i o n  a spouse

is e n t i t l e d  to n e c e s s a r y  p r o t e c t i v e  orders, w h i c h  m a y  include orders

(1) pr oviding for the f r e e d o m  of each spouse from the 

control of the other spouse;

(2) r e straining  each spouse from subject ing the other 

spouse or another person living in the h o u s e h o l d  to domestic violence, 

as define d in AS 25.35-060;

(3) dire cting one spouse to v acate the m a r i t a l  residence or 

the home of the other spouse;

(4) r e s training a spouse fro m c o m m u n i c a t i n g  directl y or 

indirect ly w i t h  the other spouse;

-1- C S H B  4 9 6 ( Jud)
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(5) restraining a spouse f r o m  entering a prop e l l e d  vehicle 

in the p o s s e s s i o n  of or occupied by the ot her spouse; and

(6) prohib iting a spouse f r o m  d i s p o s i n g  of the p r o p e r t y  o: 

each spouse or marital property w i t h o u t  the p ermission of the othe: 

spouse or a court order.

(c) A f t e r  a hearing, the court m a y  also order that the parties 

engage in personal or family c o u n s e l i n g  or m e d i a t i o n  if both parties 

agree. The court shall provide in the order for the paymen t of the 

costs of cou nse l i n g  or mediation.

* Sec. 2. AS 2 5 . 2 4 . 200(a) is amended to read:

(a) A h u s b a n d  and wife t o g ether m a y  p e t i t i o n  the s u p erior  court 

for the d i s s o l u t i o n  of their m a r r i a g e  u n d e r  AS 25.24.200 - 25.24.260 

if the f o l l o w i n g  conditions exist at the time of filing the petition:

(1) inco mpatibility of t e m p e r a m e n t  has caused the i r r e m e d i­

able b r e a k d o w n  of the marriage;

(2) if there are m i n o r  c h i l d r e n  of the marriag e or the wi fe 

is pregnant, the spouses have a g r e e d  on w h i c h  spouse or third party 

shall be a w arded custody of each m i n o r  child of the m a r r i a g e  and the 

extent of visitation, including v i s i t a t i o n  by grand parents and o ther 

persons, and support to be p r o v i d e d  on the children's behalf, w h e t h e r  

the p a y m e n t s  are to be made t h rough the child support e n f o r c e m e n t  

agency_j_ and the tax consequences of that agreement;

(3) the spouses have a g r e e d  as to the distri b u t i o n  of all 

j o i n t l y  o w n e d  real and personal p r o p e r t y , including r e t i r e m e n t  b e n e­

fits and other career assets, and the p a y m e n t  of spousal support, if 

any, and the ta'- consequences r e s u l t 'ng fro m these d i s t ributi ons and 

payments; and

(4) the spouses have a g r e e d  as to the payment of all u n p a i d  

o b l i g a t i o n s  incurred by either or b o t h  of them, [AND] as to p a yment o f

CSHB 4 9 6 (Jud) -2-
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obligations incurred j o i n t l y  in the f u t u r e , and as to the tax c o n s e­

quences of these p a y m e n t s .

* Sec. 3. AS 25.24.200(b) is amended to read:

(b) A h u s b a n d  or wife  may s e p a r a t e l y  petition for d i s s o l u t i o n  of 

their m a r r i a g e  under AS .24.200 - 2 5 . 2 4.260 if the f o l l o w i n g  c o n­

ditions exist at the time of filing the petition:

(1) incompati bility of temperament, as e v i d e n c e d  by e x t e n d­

ed absence or otherwise, has caused the i r r e m e d i a b l e  b r e a k d o w n  of the 

m a r r i a g e ;

(2) the petiti o n i n g  spouse has b e e n  unable to a s c e r t a i n  the 

other spouse's position in regard to the d i s s o l u t i o n  of their m a r r i a g e  

and in r egard to the d i v i s i o n  of property, in cluding r e t i r e m e n t  b e n e­

fits and other  career assets, tax consequences, payment of debts, and 

custody, s u p p o r t ^  and v i s i t a t i o n  because the w h e r e a b o u t s  of the ether 

spouse is unknown to the p e t i t i o n i n g  s pouse  after r e a s o n a b l e  efforts 

have been made to locate the absent spouse; and

(3) the other spouse cannot be p e r s o n a l l y  s e r v e d  with 

process inside or outside the state.

* Sec. 4. AS 25.24.200(c) is a m e n d e d  to read:

(c) E xcept as p r o v i d e d  in AS 2 5 . 2 4 . 2 2 0 ( i) , n o t h i n g  [NOTHING] in 

AS 25.24.200 - 25.24.290 [THIS SECTION] prohibit s a spouse w h o  has 

been p e r s o n a l l y  served w i t h  a copy of a p e t i t i o n  made u n d e r  (a) of 

this s e ct ion from executing an appearance, w a i v e r  of time to answer, 

and w a i v e r  of notice of hearing. The appear a n c e  and w a i v e r s  shall 

include an a c k n owledgmen t signed b efore an officer a u t h o r i z e d  to 

a dmini s t e r  an oath or a f f i r m a t i o n  that the spouse b e i n g  s erved has 

read the petition; assents to the terms r e l a t i n g  to cu.c,"-»dy of the 

children, child support, visitation, spou sal support [AND R E S U L T A N T  

TAX CONSEQUENCES],  division of property, i n c l uding r e t i r e m e n t  b e n efits

-3- CSHB 4 9 6 (Jud)
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and other career assets, [AND] a l l o c a t i o n  of d e b t s , and tax c o n s e­

quences ; agrees that the c o n d i t i o n s  other w i s e  r e q uired by (a) of this 

section exist; agrees that the p e t i t i o n  constitutes  the entire a g r e e­

ment b e t w e e n  the parties; u n d e r s t a n d s  fully the nature and c o n s e­

quences of the action; and is not s i gning the appearanc e and waivers 

u nder duress or coercion.

* Sec. 5. AS 2 5 . 2 4 . 210(e) i.. a m e n d e d  to read:

(e) If the petition is b r o u g h t  by b o t h  spouses under AS 25.24.- 

200(a), the p e t i t i o n  shall state in detail the terms of a g r e e m e n t  as 

be t w e e n  the spouses with r e g a r d  to the custody of children, chile 

support, visitation, spousal support [AND TAX CONSEQUENCES, IF ANY], 

divis i o n  of property, including r e t i r e m e n t  benefit s and other career

a s s e t s , [AND] alloca tion of debts, and tax consequences and, in a d d i­

tion, shall state

(1) the respec t i v e  occupa t i o n s  of the spouses;

(2) the income, assets, and liabilities of the respective 

spouses at the time of filing the petition;

(3) the date and place of the* marriage;

(4) the name, date of birth, and current cust odial status 

of each m i n o r  child born of the m a r r i a g e  or adopted by the p e t i t i o n­

ers ;

(5) w h e t h e r  the w i f e  is pregnant;

(6) other facts and c i r c umsta nces w h i c h  the petitioner s 

b e l i e v e  should be considered; [AND]

(7) that the p e t i t i o n  consti tutes the entire agreement 

between  the parties; and

(8) any other r e l i e f  sought by the spouses.

* Sec. 6. AS 25.24.220(b) is r e p e a l e d  and r e e n a c t e d  to read:

(b) Both spouses shall a t t e n d  the h e arin g personally and not

CSHB 4 9 6 (Jud) -4-
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through counsel. However, if the p e t i t i o n  is b r o ught  by both spouses

u nder AS 2 5 . 2 4 . 200(a) and if the p e t i t i o n  is not subject to (i) of

this section, a spouse m a y  comely  w i t h  AS 25.24.200(c); in that case 

only the spouse filing the p e t i t i o n  is r e q uired to attend. Either 

spouse m a y  have counsel at the hearing.

* Sec. 7. AS 25.24.220(d) is amended  to read:

(d) If the petition  is b r o u g h t  by both spouses under AS 25.24.- 

200(a), the court shall examine the p e t i t i o n e r s  or petitioner present 

and c o n sider  w h ether

(1) the spouses fully u n d e r s t a n d  the nature and c o n s e­

quences of their action;

(2) the w r i t t e n  agreements  b e t w e e n  the spouses concerning 

child custody, child support, and v i s i t a t i o n  are fair, just, anc 

e q u i t a b l e  as betwe en the spouses and in the best interests of the

children of the marriage;

(3) the w r i t t e n  agreements b e t w e e n  the spouses relating tc 

the divisio n of property, i n c l uding r eti rement benefits and other 

career a s s e t s , spousal support, [AND] the a llocation of o b l i g a t i o n s ^  

and tax c o n se quences are fair, just, and equitable; [ANDj

(4) the w r i t t e n  a greements constitute  the entire agre ement 

b e t w e e n  the parties; and

(5) the conditio ns in AS 25.24.200(a) have been met.

* Sec. 8. AS 25.24.220(g) is amended  to read:

(g) The court m a y  amend the w r i t t e n  agreements b e t w e e n  the 

spouses r e l ating to child custody, child support, visitation, spousal 

support, division of the property, i n c l udi ng retire ment benef i t s  anc 

other c areer assets, [AND] a l l o c a t i o n  of obligations, and tax 

c o n s e q u e n c e s , but only if both p e t i t i o n e r s  concur in the amendment.

* Sec. 9. AS 25.24.220 is amended by a d d i n g  n e w  subsections to read:

-5- CSHB 4 9 6 (Jud)



(h) In its e xa mination of the p e t i t i o n e r  or p e t i t i o n e r s  unce:

(d) of this section, the court shall use a heightened level of s c r u t i­

ny of agreements if

one party is r e p r e s e n t e d  by counsel and the other is

an u n u s ually h i g h  or low amount of child support will

a domestic violence complaint has been filed during the

there are u n u s u a l  child custody provisions; 

one party has not w o r k e d  for wages for at least three

years or has a limited future e a r ni ng capability; or

(6) there is a p a t e n t l y  inequitable division of the marital

e s t a t e .

(i) If the court finds that a h igh er level of s c r u t i n y  is r e­

quired by (h) of this section, the court shall examine the w r itte n

agreements b e t ween  the spouses to determine that they are fair, just,

and equitable, that they c o n s t i t u t e  the entire agreement b e t w e e n  the 

parties, and that the a g r e e m e n t s  concernin g child custody, child 

support, ar.d visitation are in the best interrest of the c h i l d r e n  of 

the marriage, if any. The court shall require the p r e s e n c e  of both 

spouses at a hearing for this purpose unless the court finds on the 

record that it would c o n s t i t u t e  an extreme hardship on one of the 

spouses to appear, and that a fair, just, and equitable a g r e e m e n t  has 

been reached.

* Sec. 10. AS 2 5 . 2 4 . 230(a) is a m e n d e d  to read:

(a) If the petition is b r o u g h t  by one or both s p ouses under 

AS 25.24.200(a), the court m a y  grant the spouses a final decree of 

d issolution  and shall order [PROVIDE THE] other relief as p r o v i d e d  in 

CSHB 4 9 6 (Jud) -6-
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this section if the court, upon co nsideration  of the informationj 

co n t a i n e d  in the petition and the t e s t i m o n y  of the s p o u s e  or spouses | 

at the hearing, finds that

(1) the spouses u n d e r s t a n d  fully the nature and c o n s e­

quences of their action;

(2) the w r i t t e n  agreemen ts b e t w e e n  the spouses concerning

child custody, child support, and v i s i t a t i o n  are in the b e s t  interest 

of the chi ldren of the m a r r iage , c o n s t i t u t e  the entire a g r e e m e n t  of 

the parties on child custody, child support, and visitation, and are 

not grossly unfair, unjust, or i nequi t a b l e  as between the spouses;

(3) the w r i tten agreements b e t w e e n  the spouses conc erning

[CHILD CUSTODY, CHILD SUPPORT, VISITATION ,] spousal s u p p o r t  [AND TAN 

C ONSEQUENCES, IF ANY], d i v i s i o n  of property, including retirement 

benefits and other career assets, [AND] allocat ion of o b l i g a t i o n s , and 

tax consequences are not g r o s s l y  unfair, unjust, or i n e q u i t a b l e  and 

constitu te the entire a g r e e m e n t  b e t w e e n  the parties [AND ARE IN THE

BEST INTERESTS OF THE C H I L D R E N  OF THE MARRIAGE, IF ANY]; a n d

(4) [(3)] the c o n d i t i o n s  in AS 25.24.200(a) h a v e  been met.

* Sec. 11. AS 25.24.230(e) is a m ended to read:

(e) If the petition is b r ought by b o t h  spouses u n d e r  AS 25.24.- 

200(a), the court shall c hange [RESTORE] either s p o u s e ' s  [PRIOR] 

name, if so requested, [AND] shall f u l l y  and specifically set out in 

the decree the written a g r e e m e n t s  of the spouses^ [RELATING TO CHILD 

CUSTODY, CHILD SUPPORT, VI SITA T I O N ,  S P O U S A L  SUPPORT, D I V I S I O N  OF 

PROPERTY, AND THE A L L O C A T I O N  OF THE O B L I G A T I O N S  OF THE S P O U S E S ; ]  and 

~  [THE COURT] shall order the p e r f o r m a n c e  of those written a gr eements. 

The court shall also state, in the decree, whether c h i l d  suppo rt 

paymen ts are to be made t h r o u g h  the c h i l d  support enf orcement agency. 

If the p e t i t i o n  is brought by one s pouse u nder  AS 25.24.200( b), the

-7- CSHB 4 9 6 (Jud)
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1
decree shall state that it does not b a r  future action on the issues

not r e s o l v e d  in the decree.

* Sec. 12. AS 25.24.250 is a m ended  by adding a new s u b s e c t i o n  to read:

(c) Forms or i n s t r u c t i o n s  p r e p a r e d  under (a) o f  this section

must

(1) explain t e r m s  u n d e r  w h i c h  a dissolution m a y  b e  m o d i­

fied ;

(2) specify t h a t  the d i s s o l u t i o n  petition c o n s t i t u t e s  the 

entire agreement between t h e  parties; and

(3) provide e x a m p l e s  of kinds of property a n d  obligations 

that are subject to d i s tribution.

Sec. 13. AS 25.24 is a m e n d e d  by adding a n e w  section to a r t ic le 2 to

r e a d :

Sec. °5 .24 . 290. D E F I N I T I O N .  In AS 25.24.200 - 2 5 . 2 4 . 2 9 0  "career 

assets means tangible a n d  intangi ble assets and o b l i g a t i o n s  acqu ired 

as part of a person's e d u c a t i o n ,  profession, or employment.

C S H B  4 9 6 (Jud) -8-
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HOUSE BILL NO. 496

For an Act entitled: "Act relating to spousal support and attorney fees
during divorce proceedings, and to judicial review 
of marriage dissolution agreements; and providing 
for an effective date."

HB 496 amends AS 25.24.140 to provide for the payment of attorney fees and 
costs required for proceedings to enable the other spouse to prosecute or 
defend a divorce action.

It also provides for maintenance payments for the other spouse during the 
pendency of the hearing, and it includes retirement benefits as an area of 
judicial review and determination that it is a fair and equitable 
agreement.

One of the major impacts upon the health, safety and well-being of children 
is the ability of a parent to support him or herself and the child. This 
bill would increase the likelihood of equitable distribution of family 
resources when a divorce or dissolution occurs.

The bill also provides for equitable distribution of retirement benefits 
for older individuals. It is important to note that abuse and neglect of 
children and of older individuals is directly correlated with inadequate 
financial resources. In addition, poverty itself, even if it does not 
result in neglect and abuse, creates a number of social problems within 
the community. These problems, tragic in themselves, are also costly to 
the community to correct. Consequently, there may be financial savings, 
as well as social justification to support this bill.

The Department supports this bill.

RECOMMENDED:

DATE:

APPROVED:

Division of Family 
jnd Youth Services

Johpf^R. Pugh, Commissioner 
Department of Health 

and Social Services
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DEPARTMENT OF PUBLIC  SAFETY

POSITION PAPER - HB 496

January 31, 1986

Support

HB 496 - "An Act relating to spousal support and attorney fees during 
divorce proceedings, and to judicial review of marriage dissolution 
agreements; and providing for an effective date."

The Council on Domestic Violence and Sexual Assault supports HB 496.

HB 49C amends AS 25.24, pertaining to dissolution of marriages, by (1) 
providing for support and maintenance while a divorce is pending and 
reasonable attorney fees for financially needy spouses; (2) specifying that 
both spouses be present at the hearing, unless good cause is provided by 
the court, if they both bring the petition before the court; (3) providing 
for a heightened level of scrutiny by the judge in instances where one 
marital partner might have an unfair advantage in negotiating an agreement; 
and (4) adding retirement benefits to the areas to be considered in 
dissolution agreements.

Currently, some women make these agreements without full understanding of 
the long range consequences of the agreements or under some coercion from 
their spouse. Women are not always involved in the money management of the 
marriage, and thus are unaware of the benefits which might rightfully be 
theirs. In addition, the Council is particularly concerned because 
dr.aestic violence exists in many relationships. Women may have experienced 
long term intimidation by their spouses and may be so anxious to get free 
of the relationship that they will agree to a dissolution agreement on the 
terms the spouse dictates as the easiest way out for them. In cases of 
domestic violence, experience has shown that the intimidation that occurs 
takes the form of "brainwashing" so that the victim loses confidence in her 
ability to make decisions and comes to devalue her judgement and her sense 
of worth. Yet a woman may appear to be in agreement should she come before 
the judge and is not questioned about her understanding and the long-term 
consequences of the agreement. The increased judicial scrutiny called for 
in this bill will further protect, victims of domestic violence.



REPRESENTATIVE DON CLOCKSIN
Alaska House of Representatives
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(907) 274-1031

W H ILE  IN JUNEAU: 
POUCH V 

JUNEAU. ALASKA 99811 
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L E T T E R  O F  I N T E N T  f o r  C S H B  4 9 6  ( J u d )

H o u s e  J u d i c i a r y  C o m m i t t e e

M A J O R I T Y  L E A D E R

T h e  C o u r t  S y s t e m  s u b m i t t e d  a  f i s c a l  n o t e  o n  H B  4 9 6  o f  $ 4 0 6 , 1 0 0  

f o r  F Y  8 7 .  A f t e r  i n q u i r y ,  i t  w a s  d e t e r m i n e d  t h a t  t h e  f i s c a l  

n o t e  a s s u m e d  t h a t  t h e r e  w o u l d  b e  n o  i n c r e a s e  i n  t i m e  b e t w e e n  

t h e  f i l i n g  a n d  h e a r i n g  o f  e a c h  d i s s o l u t i o n  p e t i t i o n  a n d  t h a t  

t h e  c h a n g e s  i n  S e c t i o n  9 w i l l  r e q u i r e  a s  m u c h  a s  t w o  h o u r s  f o r  

e a c h  p e t i t i o n .

I t  i s  t h e  i n t e n t  o f  t h e  J u d i c i a r y  C o m m i t t e e  t o  a v o i d  i m p o s i n g

a d d i t i o n a l  c o s t s  o n  t h e  C o u r t  S y s t e m  b y  a c k n o w l e d g i n g  t h a t

p e t i t i o n e r s  m a y  e x p e r i e n c e  s o m e  d e l a y s  i n  t h e  p r o c e s s i n g  o f

n o n - e m e r g e n c y -  d i s s o l u t i o n  p e t i t i o n s .  T h e  c o s t s  a r e  f u r t h e r

r e d u c e d  b e c a u s e  a  j u d g e  r e v i e w i n g  t h e s e  p e t i t i o n s  m a y  r e j e c t

t h o s e  w h i c h  r e q u i t e  a  h e i g h t e n e d  l e v e l  o f  j u d i c i a l  s c r u t i n y

b u t  d o  n o t  o n  t h e i r  f a c e  m e e t  t h e  s t a n d a r d s  i n  A S
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t h a t  a  z e r o  f i s c a l  n o t e  i s  m o s t  a p p r o p r i a t e  f o r  C S H B  4 9 6
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U t e r m o h l e

Offered  in the H O U S E  By Gruenberg

TO: CSHB 496 (Judiciary) Clocksin Draft 2/28/86

Page 1, line 6, f o l l owing "dissolutio n" insert:

and a m e n d i n g  Rule 84(a), A l a s k a  Rules of Civil Procedure"

Page 2, f o l l o w i n g  line 9, insert n e w  bill sections to read:

"* Sec. 2. AS 25.24.160 is amended to read:

Sec. 25.24.160. JUDGMENT. In a judgment in an action for 

divorce or action declaring a m a r r i a g e  vo id or at any time after 

judgment, the court m a y  provide

(1) for the payment by ei ther or b o t h  parties of an amount

of m o n e y  or goods, in gross or i n stallments that m a y  include cost-

o f - l i v i n g  adjustments, as m a y  be just and proper for the parties to 

contribute toward the n u r tu re and e d u c ation of their children, and the 

court m a y  o r d e r  the parties to arrange w i t h  their em ployers for an 

automatic p a yro ll deduction each m o n t h  or each pay period, if the 

p e rio d is othe r than monthly, of the amount of the installment; if the 

e m p loyer agrees, the installment shall be forwarded by the employer to 

the clerk of the su perior court w h i c h  e n tered the judgment or to the 

court trustee, and the amount of the instal lment is exempt from e x e­

cution;

(2) for the r e c over y by one part y from the other of an 

amount of m o n e y  for maintenance, in gross or i n  installments, as may

A M E N D M E N T  #2 '
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be just and n e c e s s a r y  w i t h o u t  regard to w h i c h  of the parties is in 

f a u l t ;

(3) for the d e l ivery to e i t h e r  p a r t y  of that party's 

personal p r o p e r t y  in the p o s s e s s i o n  or control of the other party at 

the time of g ivin g the judgment;

(4) for the d i v ision b e t w e e n  the parties of their p r o p e r­

ty, w h e t h e r  j oint or separate, acquired  only d u ring coverture, in the 

ma n n e r  as m a y  be just, and w i th out r e g a r d  to w h i c h  of the parties is 

in fault; however, the court, in m a k i n g  the division, m a y  invade the 

p r o p e r t y  of either spouse a c q u i r e d  b e f o r e  m a r r i a g e  wh en the balancing 

of the equiti es b e t w e e n  the parties r e q uires it; and to accomplish 

this end the j u d gment m a y  require that one or both of the parties 

assign, deliver, or convey any of their real or personal p r o p e r t y  to 

the other p a r t y  [;

(5) TO C HANGE THE NAME OF ONE OF THE PARTIES].

Sec. 3. AS 25.24 is a m e nded by adding a n e w  section to read:

Sec. 25.24 . 165. C HANGE OF NAME IN DIVORCE. (a) In a judgment 

in an a c t i o n  for divo rce or action d e c l a r i n g  a m a r r i a g e  void, the 

court m a y  change the name of either of the parties.

(b) If a p a r t y  seeks a change of n a m e  to a name other than a 

prior name, the court shall set a date for h e a r i n g  not lesr than 40 

days after f iling of the action. Notice of the applic a t i o n  for a 

change of n a m e  and the date of the h e a r i n g  shall be p u b l i s h e d  once 

each w e e k  for four consecutive calendar week s b e fore the h e a r i n g  in a 

n e w s p a p e r  of general c i r c u l a t i o n  in the j u d icial district. At the 

hearing, the court shall by judgment a u t h o r i z e  the p arty to assume the

-2- 3/7/86



n e w  name in not less than 30 days after issuance of the judgment, if 

the court is satisfied that no r e a s o n a b l e  objection exists to a s s u m p­

tion of the n e w  name. Within 10 days after issuance of the judgment 

the party shall p u blish notice of the approval of the name change in a 

ne w s p a p e r  of general circulation in the judicial district."

Renum b e r  r e m a i n i n g  bill sections accordingly.

Page 7, line 22, delete "so requested, [AND]" and insert:

"the spouse seeking a change of name to a name other than r p r i o r  name 

complies w i t h  AS 25.24.165(b), [SO REQUESTED, AND]"

Page 8, f o l l o w i n g  line 16, insert a n e w  bill section to read:

"* Sec. 14. AS 25.24.165 as added b y  sec. 3 of this Act and AS 25.24.- 

230(e) as a m e n d e d  by sec. 13 of this Act have the effect of a m e n d i n g  Rule 

84(a), A l a s k a  Rules of Civil Procedure, to allow a change of name to a name 

other than a p r i o r  name to be comme n c e d  in a complaint for divorce  or a 

p e t i t i o n  for d i s s o l u t i o n  of marr i a g e . "

-3- 3/7/86



w•f U t e r m o h l e  /

Offered in the H O U S E

TO: CSHB  496(Jud)

Page 1, line 6, f o l l o w i n g  " d i s s o l u t i o n "  insert:

I:; ani a m e n d i n g  Rule 84(d), A l a s k a  Rules of Civil P r o c e d u r e "

Page 8, f o l l owing line 15, insert:

"* Sec. 14. Rule 84(d), A l a s k a  Rules of Civil P r o c e d u r e  is amended 

to read:

(d) A P P L I C A B I L I T Y .  This rule does [SHALL] not ap ply to a change 

of [ RESTO R A T I O N  OF A PRIOR] nam e sought in a c o m p l a i n t  for d i v o rce or 

in a p e t i t i o n  for d i s s o l u t i o n  of m a r r i a g e . "

A M E N D M E N T

- 1 - 2/28/86



O f f e r e d  i n  t h e  H O U S E :  b y  G r u e n b e r g

T o :  C S  H B  4 9 6

P a g e  6  l i n e  2 3 :

C h a n g e  t o  r e a d  a s  f o l l o w s :

" e x t r e m e "  t o  " s i g n i f i c a n t "

A M E N D M E N T



A M E N D M E N T  /I

Offered in the H O U S E  By G r u e n b e r g

TO: CSHB 496 (Jud) C l o c k s i n  draft (2/28/86)

Page 2, line 4, d elete "each" and insert " e i t h e r "

Page 5, line 28, a f t e r  " a m e n d m e n t "  insert " in w r i t i n g  or on the r e c o r d "

1 - 3/3/86



A M E N D M E N T

O f f e r e d  i n  t h e  H O U S E ;  b y  G r u e n b e r g

T o  C S  H B  4 9 6  ( J u d )  C l o c k s i n  d r a f t  2 / 2 8 / 8 6

P a ~ e  6 ,  l i n e  1 1 ,  f o l l o w i n g  " p a r t y "  i n s e r t :

" ,  a s  a  r e s u l t  o f  a n  a g r e e m e n t  o r  a l l o c a t i o n  o f  m a r i t a l  
r e s p o n s i b i l i t i e s  b e t w e e n  t h e  s p o u s e s , "



I L L  S H E F F I E L D

S t a t e  o f  A l a s k a
o f f i c e  o r  t h e  g o v e r n o r  

J  U X  E A  U

J a n u a r y  2 2 ,  1 9 8 6

T h e  H o n o r a b l e  B e n  G r u s s e n d o r f  
S p e a k e r  o f  t h e  H o u s e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P . O .  B o x  V  
J u n e a u ,  A K  9 9 8 1 1

D e a r  R e p r v s e n t a t i v e  G r u s s e n d o r f :

U n d e r  t h e  a u t h o r i t y  o f  a r t .  I l l ,  s e c .  1 8 ,  o f  t h e  A l a s k a  
C o n s t i t u t i o n -  I  a m  t r a n s m i t t i n g  a  b i l l  t o  a m e n d  A l a s k a
s t a t u t e s  r e g a r d i n g  d i v o r c e  p r o c e e d i n g s ,  t o  p r o v i d e  e x p r e s s l y  
f o r  s p o u s a l  s u p p o r t  a n d  a t t o r n e y  f e e s  t o  b e  a w a r d e d  d u r i n g  
t h e  p e n d e n c y  o f  d i v o r c e  p r o c e e d i n g s .  T h e  b i l l  a l s o  r e q u i r e s  
a  " h e i g h t e n e d  l e v e l "  o f  j u d i c i a l  r e v i e w  o f  m a r r i a g e  d i s s o l u ­
t i o n  a g r e e m e n t s  i n  s p e c i f i c  s i t u a t i o n s .

T h e  b i l l  a m e n d s  A S  2 5  .  2 4  .  1 4 0 ( a )  t o  d e a l  m o r e  s p e c i f i c a l l y
w i t h  a t t o r n e y  f e e s  a n d  c o s t s  a n d  t o  s t a t e  t h a t  o n e  s p o u s e  
m a y  b e  r e q u i r e d  b y  t h e  c o u r t  t o  p r o v i d e  f o r  t h e  c a r e  a n d
m a i n t e n a n c e  o f  t h e  o t h e r  s p o u s e  d u r i n g  t h e  p e n d e n c y  o f  t h e i r  
d i v o r c e  a c t i o n .

A l s o ,  A S  2 5 . 2 4 . 2 2 0  i s  a m e n d e d  b y  a d d i n g  n e w  s u b s e c t i o n s  t o  
r e q u i r e  t h a t  t h e  a g r e e m e n t s  o f  p e t i t i o n e r s  i n  d i s s o l u t i o n  
p r o c e e d i n g s  b e  c a r e f u l l y  s c r u t i n i z e d  i f  o n e  o f  t h e  p a r t i e s  
i s  n o t  r e p r e s e n t e d  b y  c o u n s e l  w h e n  t h e  o t h e r  o n e  i s ;  o r  i f  
a n  u n u s u a l l y  h i g h  o r  l o w  a m o u n t  o f  s p o u s a l  s u p p o r t  w i l l  b e  
a w a r d e d ;  o r  i f  o n e  o r  m o r e  o f  t h r e e  o t h e r  c i r c u m s t a n c e s
s u g g e s t i n g  t h e  p o s s i b i l i t y  o f  a n  u n f a i r  a g r e e m e n t  a r e  p r e ­
s e n t .  I t  i s  b e l i e v e d  t h a t  t h i s  h e i g h t e n e d  s c r u t i n y  w o u l d  
p r e v e n t  o n e  m a r i t a l  p a r t n e r  f r o m  e x e r c i s i n g  a n  u n e q u a l  
b a r g a i n i n g  p o w e r  o v e r  t h e  o t h e r  p a r t n e r .

T h e  b i l l  a l s o  a m e n d s  A S  2 5 .  2 4  .  2 3 0  ( a ) ,  o n  j u d g m e n t s  i n  m a r ­
r i a g e  d i s s o l u t i o n  p r o c e e d i n g s ,  t o  a d d  a  s p e c i f i c  r e f e r e n c e  
t o  r e t i r e m e n t  b e n e f i t s  ( w h i c h  i n c l u d e  p e n s i o n s ,  e t c . )  a n d  t o  
r e m o v e  t h e  r e d u n d a n c y  f r o m  t h e  p h r a s e  " u n f a i r ,  u n j u s t ,  o r  
i n e q u i t a b l e . "  T h i s  l a t t e r  c h a n g e  i s  a l s o  m a d e  i n



A S  2 5 . 2 4 . 2 2 0  ( d )  a n d  i s  c o n s i s t e n t  w i t h  t h e  w o r d i n g  o f  t h e  
p r o p o s e d  A S  2 5 . 2 4 . 2 2 0  ( i )  i n  s e c .  4 o f  t h e  b i l l  ( a s  w e l l  a s  
w i t h  e x i s t i n g  A S  2 5 . 2 4 . 1 6 0 ( 4 )  [ a s  r e n u m b e r e d  i n  1 9 8 5 ] ,  
p e r t a i n i n g  t o  d i v o r c e ) .

T h e  b i l l  r e p e a l s  A S  2 5 . 2 4 . 2 0 0 ( c ) ,  a n d  m a k e s  a  c o r r e s ­
p o n d i n g  a m e n d m e n t  t o  A S  2 5 . 2 4 . 2 2 0 ( b ) ,  b e c a u s e  r e q u i r i n g  
b o t h  p a r t i e s  t o  a p p e a r  a t  t h e  d i s s o l u t i o n  h e a r i n g  w i l l  
e n a b l e  t h e  c o u r t  t o  q u e s t i o n  t h e m  i n  d e p t h .  T h e  s u b ­
s e c t i o n  b e i n g  r e p e a l e d  c u r r e n t l y  p e r m i t s  a  w a i v e r  f o r  
a p p e a r a n c e  a t  t h e  h e a r i n g .

I t  i s  b e l i e v e d  t h a t  t h e  c h a n g e s  p r o p o s e d  i n  t h i s  b i l l  
w i l l  r e s u l t  i n  m o r e  e q u i t a b l e  d i v o r c e  a n d  d i s s o l u t i o n " '  
a r r a n g e m e n t s .

S i n c e r e l y

]
G o v e r n o r
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9 0 7 4 6 5 3 7 0 0 ;«  2

(907) 264*9228

Rep. Mike Miller
Chair, House Judiciary Committee 
P. 0. Box V 
Juneau AK 99811

Dear Representative Miller:

It is my understanding that HB 496 has been scheduled again for hearing on 
Friday, March 7. I have reviewed a copy of a work draft of Rep. Clocksin's 
proposed committee substitute dated February 28, 1986, I would appreciate it 
if the following comments from the Alaska Court System could be brought to the 
committee's attention.

1. Proposed Section 25.24.140(b)(6) (page 2, line 4) would prohibit a spouse 
from disposing of "marital property". The term "marital property" should 
be defined 1n order to clarify legislative intent.

2. Section 5 of the proposed substitute (page 4) would require petitioners 
to state 1n detail the terms of their agreement with regard to tax 
consequences. Under current law, only the tax consequences of spousal 
support must be addressed. The proposed changes would require 
petitioners to also state their agreement about tax consequences of 
property division, retirement benefits, career assets, and debts. 
Although the court system could add space to the dissolution forms for 
parties to explain their agreement about tax consequences, it would be 
Inappropriate for the court to provide detailed instructions about how to 
determine tax consequences.

3. Section 7 (page 5) and Section 9 (page 6) provide that the court shall 
examine petitioners to determine whether their agreements are fair, just 
and equitable. However, under Section iO (page 7), the court may grant a 
degree of dissolution upon finding that the agreements are not grossly 
unfair, unjust or inequitable. The proposed committee substitute should 
be revised to provide consistent review standards.


