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1 i m m e d i a t e l y  in accordance w i t h  AS 01.10.070(c).

2 * Sec. 76. Section 56, ch. 37, SLA 1985, is amended to read:

3 Sec. 56. Except as provide d in sec. 55 of this Act, the sections

4 of this Act and the portions of sec. 54 [SECTIONS 4 - 54] of this Act

5 that relate to a particular o c c u p a t i o n  take effect on th-a effective

6 date of the regulations adopted u n d e r  AS 08.01.065, e n acted in sec. 2

7 of this Act, that apply to that occupation.

8 * Sec. 77. This Act takes effect i m me diately in accordan ce w i t h  AS 01.-
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SUBJECT: CSHB  4 9 3 (Judiciary)

TO: R e p r e s e n t a t i v e  M. Mike M il ler
Chairman, House J u d i c i a r y

FROM: D avid R. D i e r d o r f f
R e v i s o r  of Statutes

This bill was p r e p a r e d  by the revi sor of statutes under 
AS 01.05.036, w h i c h  provides, in part, that the revisor of 
statutes shall

. . . p r e p are for s u b m i s s i o n  to the legislature l e g i s­
lation for the c o r r e c t i o n  or removal of . . . d e f i­
ciencies, conflicts, or obsolete  provisions, or to 
o t h e rwise  improve the form or substance of . . . the 
statute law of this state.

This m e m o r a n d u m  disc usses the c o m m it tee substitute p assed 
out of c o m m i t M a r c h  5, 1986.

S e ctions 1, 5 and 6. These sections amend AS 04.11.079,
O'? .1 1 .537 and 0 4 . 1 T. 560(b) to c o n f o r m  the sections to the 
1935 amendments to AS 04.11 made by ch. 93, SLA 1985. The 
1985 amendments  changed the concept of "transfer of 
location" to " reloc a t i o n "  of a liquor license. The D e p a r t­
ment of Law r e q u ested that we conform  the language in 13 
sections in AS 04.11, but we b e l i e v e  that the three sections 
included in the a m e n d m e n t  are the only ones that r eally need 
to be changed. All of :he others speak to "transfer to a 
n e w  location," " t r a n s f e r  b e t w e e n  holders or locations," or 
other similar phrases that describe "relocation."

S e ^ . 2 an^ 3 . Under current law, the holders of b r e w e r y  and 
w i n e r y  licenses are a l l o w e d  to give a person small samples 
of their products on their premises, unless the r e c i p i e n t  is 
intoxicated. They are p e r m i t t e d  to give samples to minors, 
to any p erson on an e l e c t i o n  day, or at any hour of the day 
or night. Our analysis of the two p rovisions proposed for 
amendment in secs. 2 and 3 of the bill suggests that this
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was an oversigh t. The D e p a r t m e n t  of L a w  and the executive 
di r e c t o r  of the A l c o holic  B e v erage C o n t r o l  Board concur in 
our a n a l y s i s  and have  asked that the statutes be amended to 
m a k e  b r e w e r i e s  and w i n e ries subje ct to the same prohibitions 
that o t h e r  license es are subject to.

S e c . 4 This section propo s e s  an a m e n d m e n t  to AS 04.11.370, 
w h i c h  sets out the grounds for the s u s p e n s i o n  or revocation 
of a liquor license. The 1978 r e v i s i o n  of the criminal laws 
s u b s t i t u t e d  " p r o m o t i o n  of p r o s t i t u t i o n "  for "pimping" in the 
p r o v i s i o n s  r e l a t i n g  to crimes c o n n e c t e d  w i t h  prostitution. 
The a m e n d m e n t  p r o p o s e d  by this s e c tion u p d a t e s  the language 
of AS 04.11.3'0(7) to r e f le ct this fact. The amendment was 
s u g g e s t e d  b y  ti A l a s k a  W o m e n ' s  Commission. See the c o m­
mi s s i o n ' s  "Reviu of the A l a s k a  S t a tutes  for Sex D i s c r i m i n a­
tion", M a y  1985, page 43.

Sec. 7. This section deletes an o b s o l e t e  reference to 
senate d i s t r i c t s  and r eplaces it w i t h  a reference to the 
j u d i c i a l  dist ricts of the state. The a m e n d m e n t  was 
s u g g e s t e d  by the D e p a r t m e n t  of Law.

Sec. 8 . This section conforms AS 08.18.081 to the changes 
m a d e  in AS 21 by ch. 26, SLA 1985. That law a u t h o r i z e d  the 
d i r ector of the insurance d i v i s i o n  to e s t a b l i s h  by r e g u l a­
tion fees for the v a r i o u s  services p r o v i d e d  by the division. 
The i nte nt of that l e gislation was to p r ovide flexibility in 
the fee st ructure to allow the state to r e c o v e r  through fees 
the cost of the services provided. The p r o p o s e d  amendment 
s u b s t i t u t e s  a fee set u n d e r  AS 2 1 . 0 6 . 2 5 0 "  for the old fee 
of $5.00 c h c xged w h e n  the d i r e c t o r  acts as an agent of the 
s uret y on a con tractor's bond for servi ce of process. The 
a m e n d m e n t  was reques ted by the i n s u r a n c e  division.

Sec. 9. AS 08.20.150, p r o p o s e d  for r epea l by this section, 
r e q uires l i c ensed chirop r a c t o r s  to r ecord  their licensee 
w i t h  the c lerk of the superior court. Since 1966, the state 
has had c e n t r a l i z e d  licensing and the d i v ision of o c c u p a­
tional l i c e n s i n g  m a i n tains  all of the records. The chief 
counsel of the court s y s t e m  and th'* r egulations  attor ney in 
the D e p a r t m e n t  of L a w  have r e q u e s t e d  that this archaic p r o­
vis i o n  be r e p e a l e d  to elimi nate an u n n e c e s s a r y  b urden on the 
court s y s t e m  and a source of c o n f u s i o n  amo ng licensees.

Sec^ 1J3. The sentence p r o p o s e d  for dele t i o n  by this section
refers to filing c e r t i f i c a t e  " w ith the b o ard" (of
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c h i r o p r a c t i c  examiners), which, as the revisor' s note to 
this s e c t i o n  has p o i n t e d  out, is a n o n e x i s t e n t  requirement. 
The intent m a y  h a v e  b e e n  to refer to filing with the court, 
w h i c h  has b e e n  r e q u i r e d  u nder AS 08.20.150, propo s e d  for 
repeal b y  the p r e c e d i n g  section of the bill. This amendment 
was s u g g e s t e d  by the regula t i o n s  a t t or ney in the Department 
of Law.

Sec. 11. The a m e n d m e n t  p r o p o s e d  by this section updates 
A S ~ W .  54. 142(b) to r e f lect changes in the regulation  of air 
c arriers m a d e  by the 1983 initiative and r e l a t e d  action by 
the first s e ssion of the 14th Legislature.

Secs. 1 2 - 1 5 . In these sections of the bill, AS 08.64.280 
and 08.64.350, r e l a t i n g  to physicians' licenses, are 
p r o p o s e d  for repeal; AS 08.64.350, AS 08.72.120 and 
AS 08.72.125(b) are amended; and AS 08.72.130, relating to 
optometrists' licenses, is pro posed for repeal. The reasons 
for these p r o p o s a l s  are the same as those set iut above in 
the d i s c u s s i o n  of sec. 9 of the bill.

Sec. 1 6 . The section p r o p o s e d  for amendment, AS 08.88.421, 
TTsts the p e rsons  and entities w h o  are e x e m p t e d  from the 
laws r e g u l a t i n g  real estate brokers and salesmen. P aragraph 
(9) d e s c r i b e s  c e r t a i n  corporations, partnerships, and 
individuals as exempt, but those prov is i o n s  conflict with 
AS 08.88.161, w h i c h  sets out the r e q u i r e m e n t  that certain 
c orporations, partnershi ps, and individuals must be licensed 
under the laws. The source of the conflict is that the 
excep t i o n s  set out in AS 0 8 . 8 8 . 4 2 1 ( 9 ) (B) relate only to that 
subparagraph, w h e n  they should p r o b a b l y  relate to 
AS 0 8 . 8 8 . 4 2 1 ( 9 ) (A) as well. The D e p a r t m e n t  of L a w  suggested 
that AS 08.88.421,9) be amended as pr oposed in sec. 16 of 
the bill in order to e l i m inate the conflict and c o n f o r m  the 
p r o v i s i o n  to a p p arent l e gisla tive intent.

Se c . 1 7 . This s e ction  and sec. 42 of the b i l l  reflect 
r e c o m m e n d a t i o n s  of the A l a s k a  Women's Commiss ion (see pages 
15 - 17 of their " R e v i e w  of the Alaska Statutes for Sex D i s­
crimination") r e l a t i n g  to change of name in domestic 
r elations actions. The amendme nt to AS 09.55.010 propo s e d  
in sec. 17 simply u p d a t e s  the basic statute r e l a t i n g  to 
j u r i s d i c t i o n  in an a ction to change a person's name, by a d d­
ing a r e f e r e n c e  to " d i s s o l u t i o n "  in the last sentence. This 
p r o v i s i o n  w a s  a d o pted  b e f o r e  dissolutions w e r e  e st ablished 
in A l a s k a  and was not a m e n d e d  w h e n  d i ssolu tions w e r e  
p r o v i d e d  for.
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Sec. 1 8 . This section authorizes a pro f ;ssional corporation 
to use the a b b r e v i a t i o n  "P.C." in its name. That a b b r e­
viation is in fact f requently used by p r o f e s s i o n a l  c o r p o r a­
tions in A l a s k a  and t hrough out the country. The fact that 
the a b b r e v i a t i o n  is not authorize d has a p p a r e n t l y  been o v e r­
looked in the past. The ame ndment to a u t h orize its use 
would e l i m i n a t e  a p o t e ntial  p r oblem b e t w e e n  the Department 
of C o m m e r c e  and Ec onomic Development, p r o f e s s i o n a l  licensing 
boards, and profession als. This amendm ent was r eque s t e d  by 
the D e p a r t m e n t  of Law. The amendment also authorizes the 
use of " L i m i t e d "  or "Ltd." to conform this section to 
AS 10.05.021, d e aling w i t h  names of for-profit corporations 
generally.

Secs. 19 and 2 0. These sections u pdate provisions relating 
to the c l a s s i f i c a t i o n  of offenses to refl ect legislative 
changes to the u n d e r l y i n g  provisions in 1982 and 1983.

S e c . 21. S e c t i o n  21 responds to a p r o b l e m  that was 
ncTdressed in Kuvaas v. S t ate, 696 P . 2d 684, discussed at 
page 48 of the November' 1987 " oversight" report examining 
court d e c i s i o n s  c o n s t r u i n g  Alaska statutes. The court c o n­
strued AS 1 2 . 5 5 . 1 5 5 ( c ) (20), listing one of the many 
aggravating factors a court m a y  consider in imposing 
sentence, as r e l a t i n g  only to prior c onvic t i o n s  of crimes 
that w e r e  f e l o n i e s  under Alaska law, or in the case of 
convictions in a n o t h e r  state, convictions of crimes that 
would h a v e  b e e n  c o n s i d e r e d  felonies if co mmitted in A l a s k a . 
The a m e n d m e n t  places in the statutes the court's i n t e r p r e t a­
tion of the statutes, and the legislatur e's apparent intent.

Sec. 22. Recall elections in Rt’AA's are conduc ted u n d e r  the 
m unicipal r e call provisions of AS 29.26. A l t h o u g h  the 
statutory r e f e r e n c e s  w i t h i n  AS 14.08.081 w e r e  changed as a 
part of the m u n i c i p a l  code revision (ch. 74, SLA 85), there 
is a m i n o r  p r o b l e m  r e m a i n i n g  that is a d d r e s s e d  in sec. 22 of 
the bill. The n e w  m u n i c i p a l  code requires the director of 
elections to use the last regular election  in the m u n i c i p a l­
ity to d e t e r m i n e  the n umber of signatures r e q uir ed on the 
recall pe tition. The m u n i c i p a l  code, however, excludes 
REAA's f r o m  the d e f i n i t i o n  of a m u n icip ality. The suggested 
amendment m a k e s  it clear that the elect ion to be used as the 
basis for s i g n a t u r e  r e q u i r e m e n t s  is "the last r e g u larly 
scheduled e l e c t i o n  held w i t h i n  the regional educational 
attendance a rea."
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Sec. 2 3 . This p r o p o s e d  amendment is made to c o n f o r m  a s e c­
tion to the provisi ons of the n e w  m u n i c i p a l  code (ch. 74,
SLA 1985). U nder n e w  AS 29.20.300, members of a school board 
"are e l e c t e d  at large unless a different m ethod of e l e ction 
has b e e n  a p p r o v e d  by the voters in a regular election." The 
last sentence of AS 14.12.030(b) is in consistent with that 
p r o v i s i o n  and is p r o p o s e d  for deletion.

Sec. 24. The language in AS 14.20.160 p roposed for deletion 
is c o n trary to b o t h  federal and state law relating to age 
discrimination. The amendment was requested by the D e p a r t­
ment of E d u c a t i o n  to avoid m i s u n d e r s t a n d i n g  and confusion.

S e c . 25. T h e  p r o v i s i o n  p r o p o s e d  for repeal is obsolete and 
shoulcT"have been r e p e a l e d  in 1984 when other provisions made 
obsolete by changes in the r e lation ship between the state 
and public schools were repealed. AS 14.20.220(f) e s t a b­
lished the m i n i m u m  salary for substi tute teachers as a per 
centage of the "base salary" for the appropriate area of the 
state. The state no longer es tablishes base salaries for 
teachers. The D e p a r t m e n t  of E d u c ation  requested the repeal 
of this obsolete provision.

S ec. 26. The p a r a g r a p h  propos ed for repeal required the 
commis s i o n e r  of h e a l t h  and social services to adopt r e g u l a­
tions c o v ering "the n o t i f i c a t i o n  of engagement or r e lease  of 
a physi c i a n  a s s i stant u n d e r  AS 08.64. 170(b)." In 1974,
AS 08.64.170(b) was repealed, rende r i n g  the paragraph 
proposed for repeal obsolete.

Secs. 27 ^  29. These sections propose amendments that will 
delete obsolete m a t e r i a l  related to initial appointments.

Sec. 30. This section amends the statute g o v e rning the r e g­
istration of live births by e li minating a statutory p r e f e r­
ence giv en to fathers. This amendment was r e q u e s t e d  by the 
Alaska W o m e n ' s  Commission. See page 32 of their " R e v i e w  of 
the A la ska Statutes for Sex D i s c r i m inatio n."

S e c . 31. The 1980 rewrite of A.S 37.10.070 made  obsolet e the 
reference to subsections (a), (f), (g) and (i) of that s e c­
tion in the next to last sentence of the section p r o p o s e d  
for amendment.

Secs. 32 a n d 3 3 . T h e s e  sections prop ose an amendment to 
Atr78T55\'5/0(a7 and the repeal of AS 18.55.695 - 18.55.698, 
18.55.7 0 0 ( e ) - ( h ) , 18.55.945 and 18.53.950( 19). All of the
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provis i o n s  p r o p o s e d  for repeal relate to the 1964 earthquake 
and are no longer needed. The amendment to AS 18.55.570(a) 
is r e q u i r e d  if the other sections are repealed. The action 
p r o p o s e d  by secs. 32 and 33 was re quested by counsel for the 
A l ask a State H o u s i n g  Authority. The amendment to AS 
18.55.570(a) is also supported by the state assessor's 
o f f i c e .

Sec_. . Deletes obsolete m a t e r i a l  re I." red to initial 
a p p o i n t m e n t s .

S e c . 3 5 . AS 18.56.090(1), r eferenced in the second sentence 
of the section p r o p o s e d  for amendment, was repealed in 1981. 
The refe r e n c e  is amended to reflect that.

Sec. 36 and 3 7 . There are two definitions of "obligation" 
in AS 18.56.210. Section 36 of the bill w o u l d  repeal the 
first d e f i n i t i o n  of the term, ana sec. 37 amends the second 
d e f i n i t i o n  to incorporate mater i a l  that was in the repealed 
defini t i o n .

Sec. 3 8 . The amend ment deletes obsolete m a t e r i a l  related to 
initial appointments.

Sec. 39. The "boiler fund" and AS 18.60.380, refer red to in 
AS 18.60.070. were repealed in 1968. The proposed a m e n d­
ments deletes the obsolete references.

S e c . 40. The amendment deletes obsolete m a t erial related to 
initial appointments.

Sec. 41. The term "public office", defined by 
AS 747 75. 1 7 1 ( 1 2 ) ,  does not appear in AS 24.45 and is not 
defined in AS 39.50.200(a) as sugg ested by the exist i n g  l a n­
guage of AS 24.45.171(12). The amendment substitutes " p u b­
lic o f f icer" for "public office". The term "public officer" 
is used in AS 24.45, so the s u b s t i t u t i o n  of that term for 
"public office " is appropriate.

S ec. 4 2 . This section proposes a technical amendment to 
AS 25.24.160 relati ng to the change of a party's name by the 
court in c onnec t i o n  w i t h  a divorce. The change was 
reques ted by the A l a s k a  Wome n's Commissio n (see the 
d’scussion for sec. 17 of this bill).

Sec. 4 3 . The p r o v i s i o n  p r o p o s e d  for repeal d i r ected the 
state to r e i m burse local govern ments for revenue lost
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through the o p e r a t i o n  of the senior citizens' exemptio n for 
certain m o t o r  v e h i c l e  taxes. AS 2 9 . 4 5 . ~ 3 0 (j ), e n actei in 
the n e w  m u n i c i p a l  code, now covers the subject and males 
AS 28.10.411 (d) redundant. The repeal of this provi s i o n  was 
reques ted b y  the state assessor's office.

S e c . 44. T he a m e n d m e n t  to AS 28.10.502(b), proposed in this 
section, d e l e t e s  language that was made  o b s olete by the p a s­
sage of the i n i t i a t i v e  d e r e g u l a t i n g  transportation.

Sec. 4 5 . C h a p t e r  92, SLA 1985, a m ende d AS 29.13.010(b), 
e ffective J u n e  6, 1985. Chapter 74, SLA 1985, repealed AS
29.13, e f f e c t i v e  J a n u a r y  1, 1986, and did n o t  incorporate 
the changes m a d e  by ch. 92 in the e q u i v a l e n t  provisio ns in 
AS 2 9 . 1 0 . 0 4 0  e n a c t e d  as a part of the m u n i c i p a l  code 
revision. The a m e n dment to AS 29.10.040(a) p r o p o s e d  by sec. 
45 i n c o r p o r a t e s  the sub sta n t i v e  a m e n dment of ch. 92 and 
makes a m i n o r  style change  to clarify the language of the 
subsection. The a m e n d m e n t  p r o posed by sec. 45 is made 
r e troactiv e to J a n u a r y  1, 1986, by sec. 51 of the bill.

S e c . 4 6 . The p r o p o s e d  amendment to n e w l y  e n acted 
AS 2"9. 4 5 . 030 (a) (4) clar ifies that it is the o r g a n i z a t i o n  of 
certain v e t e r a n s  that mu st be c omposed e n t i r e l y  of those 
veterans, not the a u x i l i a r y  of such organizati on. The 
sentence c o n s t r u c t i o n  p r o p o s e d  is iden t i c a l  t:o that found in 
former AS 2 9 . 5 3 . 020(a)(4),  w h i c h  was r e p e a l e d  whe n the new 
munici pal code was enacted. The a m e n d m e n t  was requested  by 
the state a s s e s s o r ' s  office.

Sec. 47. AS 2 9.60.120(f) defines a " h e a l t h  facility" as one 
that is " l i c e n s e d  or c e r t ified by the state or approved 
under r e g u l a t i o n s  a u optod by" the D e p a r t m e n t  of C o m m u n i t y  
and R e g i o n a l  Affairs. The term " l i c e n s e d  h e a l t h  facility" 
is, however, u s e d  in AS 29.60.120(a)(3) . The D epar tment of 
Community and R e g i o n a l  Affairs bel ieves that this was an 
o versight in the n e w  m u n i cip al code and has r e q u e s t e d  a 
correc tion that deletes "licensed" from AS 29.60.120(a)(3).

S e c s . 48 - 5 1 . The l egislature last s e s sion e n acted ch. 90, 
p roviding for state aid to certain m u n i c i p a l i t i e s  organized 
under f e d e r a l  law. The law was effec tive J u l y  1, 1985. 
However, the l e g i s l a t u r e  also enacted ch. 74, the new 
m u n i cipal code, e f f e c t i v e  J a n uary 1, 1986, and, ch. 74 
i n d u c e d  the r e p e a l  of the old state aid to m u n i c i p a l i t i e s  
provis ion (AS 43.20.016) and the e n a c t m e n t  of n e w  provisions 
in AS 29 that c o n t i n u e d  the old p r o g r a m  w i t h o u t  substantive
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change. The n e w  p r o v i s i o n s ,  however, did not take into 
account the changes in AS 4 3 . 2 0.0 16 made by ch. 90.
Sections 48 - 51 w o u l d  r e e n a c t  the s ubstantive provisions of 
ch. 90 as part of AS 29 and make  the enac tment r e t r o a c t i v e  
to J a nuary 1, 1986, the date that AS 43.20.016 was repealed. 
In sec. 48, an a d d i t i o n a l  a m e n d m e n t  to the first sentence of 
AS 29.60.360(a) is m a d e  to c l a r i f y  a reference to 
AS 43.70.080. That m i n o r  c l a r i f i c a t i o n  was reque s t e d  by the 
D e p a r t m e n t  of Law. W i t h  r e s p e c t  to the amendm ents made in 
secs. 48 - 50, the D e p a r t m e n t  of L a w  is of the opinion that 
the result can be a c h i e v e d  through interpretati on of the two 
enactments of the 1985 l e g i s l a t u r e  and has issued a m e m o r a n­
dum to that effect. H owever, w e  do not share their opinion  
and believe that the a m e n d m e n t s  should be adopted to ensure 
that both ch. 90 and ch. 74 are given effect.

Sec. 5 2 . The a m e n d m e n t  to AS 32.05.020 propo s e d  by this 
section sub sti t u t e s  " s u r v i v i n g  spouse" for "widow" to ensure 
thac the d e t e r m i n a t i o n  of a p a r t n e r s h i p  is not dependent 
upon the sex of the r e c i p i e n t  of an annuity. This amendment 
was requested  by the A l a s k a  W o m e n ' s  Commission.

Sec_. JI3. This a m e n d m e n t  w o u l d  delete references to dower 
and curtesy, legal d o c t r i n e s  that have bee n abolished in 
Alaska, and s u b s i t u t e  the term "a surviving spouse" for 
"widows". It does not change the. n at ure of a partner's 
interest in s p e c ific p a r t n e r s h i p  property. The amendment 
was r e q u e s t e d  by the A l a s k a  W o m e n ' s  Conunission. For a 
discussion of their reco mm e n d a t i o n ,  and the r e c o m mendation 
b ehin d sec. 52 of the bill, see pages 50 - 51 of " R e v i e w  of 
the A la ska Statute s for Sex D i s c r i m i n a t i o n . "

S ec. 54. This s e c t i o n  p r o poses an amendment to delete r e f­
erences, in the c h a p t e r  d e a l i n g  w i t h  fraudulent transfers, 
to provis i o n s  that w e r e  r e p e a l e d  in 1972 w h e n  the new p r o­
bate code w a s  enacted. It is not belie v e d  n e c e s s a r y  to s u b­
stitute refer e n c e s  to the n e w  code.

Sec. 55. This s e ction p r o poses for repeal a p a r a g r a p h  in 
the c o m p e t i t i v e  b i d  law that was rendered obsolete by the 
passage of the i n i t i a t i v e  d e r e g u l a t i n g  air carriers.

Sec. 56. This s e c t i o n  w o u l d  add a r e f e r e n c e  in the law 
clescrTEing the p a r t i a l l y  e x empt service to a p o s i t i o n  p lac ed 
in the p a r t i a l l y  e x e m p t  service by AS 44.47,365. The a m e n d­
ment was r e q u e s t e d  by the d i v i s i o n  of p e r s onne l in the 
D epart m e n t  of A d m i n i s t r a t i o n .
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S e c s . 57 - 6 4 . F o l l o w i n g  the p a s s a g e  of ch. 95, SLA 1982, 
several d i s c r e p a n c i e s  w e r e  d i s c o v e r e d  in the legal 
descri p t i o n s  of the land to be i n c luded in the Chilkat Bald 
Eagle Preserve. The c o m m i s s i o n e r  of n a t u r a l  resources has 
re q u e s t e d  that these d e s c r i p t i o n s  be c o r r e c t e d  in the r e v i­
sor's bill. In the m e m o r a n d u m  to the revisor that t r a n s m i t­
ted the corrections, the c o m m i s s i o n e r  stated:

The Eagle Prese r v e  l e g i s l a t i o n  was w r i t t e n  according to 
a r efer e n c e  map. W h e n  the legal d e s c r i p t i o n  was w r i t­
ten, c o r r e c t  land d e s c r i p t i o n  n o t a t i o n s  were not 
u t i l i z e d  in defining the river, po rti o n s  of previously 
surve y e d  land, and one m a p p e d  section of land was 
i n a d v e r t e n t l y  left out of the description.

At the January, 1983 E agl e P r e s e r v e  A d v i s o r y  Council 
meeting, an e x p l a n a t i o n  and p r e s e n t a t i o n  was made to 
request changes to c o r r e c t  the legal description. The 
Eagle P r e s e r v e  A d v i s o r y  C o uncil  and Department of N a t u­
ral Fvesources r e vie w has c o n c l u d e d  that these changes 
are v a l i d  and in k e e p i n g  w i t h  the le gislative intent 
and documentation.

Therefore, 1 request that these correc t i o n s  be i n c o r­
porated into your 1986 r e v i s o r ' s  bill.

The backup m a t e r i a l  for the r e v i s o r ' s  bill includes maps of 
the areas involve d and a d e s c r i p t i o n  of the source of the 
e rror w h e r e  that was ascert a i n a b l e ,  and w i l l  be m a d e  a v a i l­
able to the c o m m ittee or any m e m b e r  u p o n  request.

Secs. 6 5 and 6 6 . These sections v.’ould r epeal two programs, 
the A l aska Industrial I n c e ntive Act and the Industrial 
Incentive Tax Credit Act, w h i c h  h a v e  b e e n  fully executed.
By the terms of AS 43.25.110, the former p r o g r a m  was  closed 
to n e w  p a r t i c i p a n t s  on June 30. 1968. AS 43.26.070 closed 
the latter p r o g r a m  on June 30, 1971. The repeal was s u g­
gested by the r e g u l a t i o n s  a t t o r n e y  in the D epar tment of I,aw.

S ecs. 67 and 68. These sections deal w i t h  obsolete p r o­
visions  in AS~75. The s e cti on p r o p o s e d  for repeal,
AS 45.50.110, had no a p p l i c a t i o n  after J u l y  1, 1966. It 
dealt w i t h  the e x p i r a t i o n  of t r a d e m a r k  r e g i s t r a t i o n s  filed 
bt?fore J u l y  1, 1961. The a m e n d m e n t  to AS 45.55.030(d) 
deletes t r a n s i t i o n a l  p r o v i s i o n s  from the subsection. The 
p rovisions h a v e  b e e n  o b s olete since M a y  1960.
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Sec. 6 9 . In 1983, the legislature r e p e a l e d  AS 44.33.040, 
However, the r e f e rence  to that sectio n in the de finitions 
for AS 45.89 (the R e s i d e n t i a l  E nergy C o n s e r v a t i o n  Fund) was 
not a m e n d e d  to r e f lect that. This s e c t i o n  p r o poses the 
deletion of the r e f e r e n c e  in the same m a n n e r  that similar 
referenc e^ w e r e  deleted in the 1983 Act (ch. 79, SLA 1983).

S e c . 7 0 . The a m e n d m e n t  w o u l d  make the l i a b ility for burial
expenses d e p e n d e n t  upon r e l a t i o n s h i p  to the d e c eased  rather
than u p o n  a c o m b i n a t i o n  of r e l a t i o n s h i p  and sex. This
amendment was reque s t e d  by the A l a s k a  W o m e n ' s  C o m m i s s i o n  and 
was d i s c u s s e d  on page 59 of their " R e v i e w  of the A l a s k a  
Statutes for Sex D i s c r i m i n a t i o n . "

S e c . 71 . This section corrects a r e f e r e n c e  to the office of 
a l c o h o l i s m  and drug abuse.

Secs. 72 and 7 3 . C h apter 37, SLA 1985 r e p l a c e d  s t a t ut ory 
license and other fees c o n n e cted with  o c c u p a t i o n a l  licensing 
with fees e s t a b l i s h e d  by regulation. The a u t h o r i t y  to adopt 
the fees was made e f f e ctive immediately, but all of the 
amendmen ts r e l a t i n g  to specific o c c u p a t i o n s  w e r e  m a d e  e f f e c­
tive upon the adopt i o n  of regulations. At the time the bill 
was enacted, it was a s sum ed that the d e p a r t m e n t  w o u l d  adopt 
the r e g u l a t i o n s  for all occup a t i o n s  at the same Lime. H o w­
ever, the r e g u l a t i o n s  are in fact b e i n g  a d o p t e d  on an o c c u­
pation by o c c u p a t i o n  basis. For example, the first r e g u­
lations to be adopted, r e l a t i n g  to gu ides and to nurses, 
will be e f f e c t i v e  M a r c h  6, 1986, and the b a lan ce of the r e g­
ulations w i l l  be adopted  and becom e eff ec t i v e  at various 
times during 1986.

This may be an o r d e r l y  w a y  to adopt f’ie regulations, but it 
plays havoc w i t h  the effective date p r o v i s i o n s  of ch. 37.
The p r o blem is further co mpli c a t e d  by the fact that the fee 
for one o c c u p a t i o n  covered by ch. 37, e x p l o s i v e s  handlers, 
is not set by r e g u l a t i o n s  of the D e p a r t m e n t  of Com merce and 
Economic D e v e l o p m e n t  under AS 08.01.065, r e f e r r e d  to in the 
effective date provisions, but by the D e p a r t m e n t  of Labor. 
The a m e n dme nt p r o p o s e d  by sec. 72 of CSHB 493 makes the 
amendment r e l a t i n g  to explosives h a n d l e r s  e f f e cti ve i m m e d i­
ately (it w o u l d  be e f f e ctive at the same time CSHB 493 is 
e f f e c t i v e ) .

The a m e n d m e n t  p r o p o s e d  by sec. 73 w o u l d  tie the effec t i v e  
date of ch. 37 s amendments  and re pealers to the a d o p t i o n  of 
regulations for the specific o c c u p a t i o n  g o v e r n e d  by the
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affected s t a t u t o r y  provisions. The p r oble m and the p r o p o s e d  
solutions have been discussed w i t h  the Departm ent of L a w  and 
it is agreed  that secs. 72 and 73 present the most practical 
solution.

S e c . 7 4 . This w o u l d  mak e the Act effective immediately.

D R D : m k r  
M3:004

Enclc. sure

cc: Art P e t e r s o n
De p a r t m e n t  of L a w
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This bill was prepa red by the revisor of statutes under 
AS 01.05.036, w h i c h  provide;, in part, that the revisor of 
statutes shall

. . . k repare for submission to the legislature legi s­
lation for the correction or removal of . . . d e f i­
ciencies, conflicts, or obsolete provisions, or to 
otherwise improve the form or substance of . . . the 
statute law of this state.

This m e m o r a n d u m  discusses the draft commi ttee substitute.

Sectioiis 1, 5 and 6 . These sections amend AS 04.1 1.070, 
04.11.537 and 04.11.560(b) to conform the sections to the 
1985 amendments to AS 04.11 made by ch. 93, SLA 1985. The 
1985 amendments changed the concept of "transfer of 
location" to "relocation" of a liquor license. The D e p a r t­
ment of Law re quested that we conform the language in 13 
sections in AS 04.11, but we believe that the three sections 
included in the amendment are the only ones that really need 
to be changed. All of the others speak to "transfer to a 
n e w  location," "transfer between holders or locations," ox- 
other similar phrases that describe "relocation."

Sec. 2 and 3 . Under current law, the holders of brewery and 
w i n e r y  licenses are allowed to give a pers on small samples 
of their products on their premises, unless the rec ipient is 
intoxicated. The T are permitt ed to give samples to minors, 
to any person on .n election day, or at any hour of the day 
or night. Our analysis of the two provisions p r o p o s e d  for 
amendment in secs. 2 and 3 of the bill suggests that this 
was an oversight. The Department of L a w  and the executive
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director of the Alcoh olic B e v erage Control B o a r d  concur in 
our analysis and have asked that the statutes be amended to 
m a k e  breweries and win eries subject to the same prohibitions  
that other licensees are subject to.

Sec. 4 This section proposes an amendment to AS 04.11.370, 
w h i c h  sets out the grounds for the suspension or revoc ation 
of a liquor license. The 1978 revision of the criminal laws 
substituted "promotion of p r o s titu tion" for "pim ping" in the 
provisions relatin g to crimes connected w i t h  prostitution. 
The amendment p r o posed  by this section updates the language 
of AS 04.11.370(7) to reflect this fact. The amendment was 
suggested by the A laska  Women's Commission. See the c o m­
mission's "Revi ew of the A l aska Statutes for S e x  D i s c r i m i n a­
tion", M a y  1985, at page 43.

Sec. 7. This section deletes an obsolete r e f e rence to 
senate districts and replaces it w i t h  a r e f e r e n c e  to the 
judicial districts of the state. The amendment was 
suggested by the Depart ment of Law.

Sec. 8 . This section conforms AS 08.18.081 to the changes 
made in AS 21 b y  ch. 26, SLA 1985. That law a u t h o r i z e d  the 
director of the insurance division to est ablish b y  r e g u l a­
tion fees for the various services provided b y  the division. 
The intent of that legislation was to provide flexib i l i t y  in 
the fee structure to allow the state to recove r through, fees 
the cost of the services provided. The p r o p o s e d  amendment 
substitutes "a fee set under AS 21.06.250" for the old fee 
of $5.00 charged w h e n  the director acts as an agent of the 
surety on a contractor's bond for service of process. The 
amendment was r e q u est ed by the insurance division.

S e c . 9 . AS 08.20.150, p r o p o s e d  for repeal by this section, 
requires licensed chiropractors to record their licenses 
w i t h  the clerk of the superior court. Since 1966, the state 
has had centralized licensing and the division of o c c u p a­
tional licensing m aintains all of the records. The chief 
counsel of the court system and the regulations attor n e y  in 
the Department of L a w  have r e q u est ed that this archaic p r o­
vision  be r e p e a l e d  to eliminate an u n n e c e s s a r y  b u r d e n  on the 
court system and a source of conf usion among licensees.

Sec. 1 0 . The sentence p r o posed for deletion b y  this section 
refers to filing certificate "with the board" (of 
chiropractic examiners), which, as the revisor's n o t e  to
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this section has p o i n t e d  out, is a n onexistent requirement. 
The intent m a y  have b e e n  to refer to filing w i t h  the court, 
w h i c h  has b e e n  required under AS 08.20.150, p r o p o s e d  for 
repeal by the p r e c e d i n g  section of the bill. This amendment 
was suggested b y  the re gulations attorney in the Department 
of Law.

S e c . 1 1 . The amendment p r o pos ed by this section updates 
AS 08.54.142(b) to reflect changes in the r e g u l a t i o n  of air 
carriers made by the 1983 initiative and r e l a t e d  action by 
the first s e s s i o n  of the 14th Legislature.

S e c s . 12 -15. In these sections of the bill, A S  08.64.280 
and 08.64.350, relat i n g  to physicians' licenses, are 
proposed for repeal; AS 08.64.350, AS 08.72.120 and 
AS 08.72.125(b) are amended; and AS 08.72.130, r e l a t i n g  to 
optometrists' licenses, is p r o p o s e d  for repeal. The reasons 
for these p r o p o s a l s  are the same as those set o ut above in 
the discussion of sec. 9 of the bill.

Sec. 1 6 . The r- ction propo s e d  for amendment, A S  08.88.421 , 
lists the persu-.iS and entities w h o  are exempted from the 
laws regulating real estate brokers and salesmen. P a r a gra ph 
(9) describes c e rtain corporations, partnerships, and 
individuals as exempt, but those provirions c o n f l i c t  w i t h  
AS 08.88.161, w h i c h  sets out the requirement that certain 
corporations, p a r t n e r s h i p s , and individuals m u s t  be licensed 
u nder the l a w s . The source of the conflict is that the 
exceptions set out in AS 0 8 . 8 8 . 4 2 1 ( 9 ) (B) relate only to that 
subparagraph, w h e n  they should p r o babl y relate to 
AS 0 8 . 8 8 . 4 2 1 ( 9 ) (A) as well. The Department of L a w  suggested 
that AS 08.88.421(9) be amended as proposed in sec. 16 of 
the bill in o r d e r  to eliminate the conflict and c o nform the 
p rovision to a p p a r e n t  legislative intent.

Sec. 1 7 . This section and secs. 43 - 45 of the bill reflect 
recommendations of the A l a s k a  Women's Commission (see pages 
15 - 17 of their " R evie w of the A l aska Statutes for Sex D i s­
crimination") r e l a t i n g  to change of name in dome s t i c  
relations actions. The amendment to AS 09.55.010 proposed 
in sec. 17 s i m p l y  updates the basic statute r e l a t i n g  to 
j urisdiction in an a c tio n to change a person's name, by a d d­
ing a reference to "dissolution" in the last sentence. This 
p rovision was a d o p t e d  before dissolutions were e s t a b l i s h e d  
in Alaska and w a s  not amend ed w h e n  dissolutions w e r e  
provid ed for.
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Sec. 1 8 . This section authorizes a profe ssional c orpora tion 
to use the a b b r e v i a t i o n  "P.C." in its name. That a b b r e­
viation is in fact frequently u s e d  by profe ssional c o r p o r a­
tions in A l a s k a  and throughout the country. The fact that 
the abbr eviation is not author i z e d  has apparently b e e n  o v e r­
looked in the past. The am endment to authorize its uss 
w o u l d  eliminate a potential proble m between the Dep art m e n t  
of Commerce and Economic Development, professional licensing 
boards, and professionals. The amendment was r e q u e s t e d  by 
the Department of Law.

Secs. 19 and 2 0 . These sections u pdate provisio ns relating 
to the clas si f i c a t i o n  of offenses to reflect legislative 
changes to the u n d e r l y i n g  provisions in 1982 a n d  1983.

S e c . 2 1 . Section 21 responds to a problem that was 
addressed in Kuvaas v. S t a t e , 696 P . 2d 684, d i s c u s s e d  at 
page 48 of the Nove mber 1985 "oversight" report examining 
court decisions c onstruing A l a s k a  statutes. The court c o n­
strued AS 1 2 . 5 5 . 1 5 5 ( c ) (20), listing one of the m a n y  
aggravating factors a court m a y  consider in imposi ng 
sentence, as r e l a t i n g  only to prior convictions of crimes 
that were felonies under A las ka law,, or in the case of 
convictions in another state, convictions of crimes that 
w o u l d  have b e e n  c onsidere d felonies if committed in Alaska. 
The amendment places in the statutes the court's i n t e r p r e t a­
tion of the statutes, and the legislature's a p p arent intent.

Sec. 2 2 . Recall elections in REAA's are condu cted und er the 
munici pal reca ll p rovisions of AS 29.26. A l t h o u g h  the 
statutory references w i t h i n  AS 14.08.081 were change d as a 
part of the m u n i c i p a l  code rev is i o n  (ch. 74, S LA 85), there 
is a minor p r o b l e m  remai ning that is addressed in sec. 22 of 
the bill. The n e w  m u n i c i p a l  code requires the director of 
elections to use the last regular election in the m u n i c i p a l­
ity to determine the number of signatures r e q u i r e d  on the 
recall petition. The m u n i c i p a l  code, however, excludes 
REAA's from the defin ition of a municipality. The suggested 
amendment m a k e s  it clear that the election to be u s e d  as the 
basis for signature requi rements is "the last r e gular 
election h e l d  w i t h i n  the regional educational attendance  
a r e a . "

S e c . 2 3 . The sections p r o p o s e d  for repeal relate to the 
"public school facilities c o n struction advance account."
AS 14.11.115(a) sets out the basic requirement for payments 
under these sections. The Depa rtment of Education has
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suggested the repeal of these provisions because no school 
district has q u a l i f i e d  for the payments during the seven 
years the law has been in force, nor is it likely that any 
district will qualify in the future. The pre sence of these 
u nuse d provisions aas created some confusion in c onnection 
w i t h  both legisl a t i v e  consideratio n of other, viable p r o­
visions in AS 14.11, and w i t h  the administration of those 
p r o v i s i o n s .

Sec. 2 4 . This p r o p o s e d  amendment is made to c o n f o r m  a s e c­
tion to the p r o v i s i o n s  of the n e w  municipal code (ch. 74,
SLA 1985). Under n e w  AS 29.20.300, members of a school boa rd 
"are elected at large unless a different m e t h o d  of election 
has been a p p roved  by the voters in a regular electio n." The 
last sentence of AS 14.12.030(b) is inconsistent w i t h  that 
provis ion and s p r o p o s e d  for deletion.

Sec. 2 5 . The language in AS 14.20.160 proposed for deletion 
is contrary to b o t h  federal and state law rela ting to age 
discrimination. The amendment was requested b y  the D e p a r t­
ment of Edu ca t i o n  to avoid misu nderstandin g and confusion.

Sec. 26. The p r o v i s i o n  proposed for repeal is obsolete and 
should have b e e n  r e p e a l e d  in 1984 when other provis i o n s  made 
obsolete by changes in the relationship between the state 
and public schools w e r e  repealed, AS 14.20.220(f) e s t a b­
lished the m i n i m u m  salary for substitute teachers as a per 
centage of the "base salary" for the appropriate area of the 
state. The state no longer establishes base salaries for 
teachers. The Dep art m e n t  of Education requested the repeal 
of this obsolete provision.

Sec. 2 7 . The p a r a g r a p h  p r o posed for repeal r e q u i r e d  the 
commissioner o f  h e a l t h  and social services to adopt r e g u l a­
tions covering "the n otifi c a t i o n  of engagement or release of 
a physician a s s i s t a n t  under AS 08.64.170(b)." In 1974,
AS 08.64.170(b) w as repealed, renderi ng the p a r a g r a p h  
propo s e d  for r e p e a l  obsolete.

Secs. 28 - 3 0 . These  sections propose amendments that xrill 
delete obsolete material related to initial appointments.

S e c . 3 1 . This section amends the statute governing  the r e g­
istration of live births b y  eliminating a statutory p r e f e r­
ence given to fathers. This amendment was reque s t e d  by the 
A l a s k a  Women's Commission. See page 32 of their "Review of 
the Alaska Statutes for Sex Discrimination."
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Sec. 3 2 . The 1980 rewrite of AS 37.10.070 m a d e  obsolete the 
reference to subsections (a), (f), (g) and (i) of that s e c­
tion in the next to last sentence of the section proposed 
for amendment.

Secs. 33 and 3 4 . These sections propose an amendment to 
AS 18.55.570(a) and the repeal of AS 18.55.695 - 18.55.698, 
18.55.700(e)-(h), 18.55.945 and 18.55.950(19). All of the 
provisions p r o p o s e d  for repeal relate to the 1964 earthquake 
and are no longer needed. The amendment to AS 18.55.570(a) 
is required if the other sections are repealed. The action 
proposed by secs. 33 and 34 was r equested by counsel for the 
A l a s k a  State H o u si ng Authority. The amendment to AS 
18.55.570(a) is also supported by the state assessor's 
office.

Sec. 3 5 . Deletes obsolete material  related to initial 
a p p o i n t m e n t s .

S e c . 3 6 . AS 18.56.090(1), referenced in the second sentence 
of the section p r o pos ed for amendment, was r e p e aled in 1981. 
The reference is amended  to reflect that.

Sec. 37 and 3 8 . There are two definitions of "obligation" 
in AS 18.56.210. Section 37 of the bill w o u l d  repeal the 
first definition of the term, and sec. 38 amends the second 
definition to incorporate m a t e r i a l  that was in the repealed 
definition.

Sec. 3 9 . The amendment deletes obsolete m a t eria l r e lated to 
initial a p p o i n t m e n t s .

S e c . 4 0 . The "boiler fund" and AS 18.60.380, r e f err ed to in 
AS 18.60.070, w e r e  repe aled in 1968. The proposed a m e n d­
ments deletes the obsolete references.

Sec. 4 1 . The amendment deletes obsolete m a t erial r e l ated to 
initial appointments.

S e c . 4 2 . The term "public office", defined by 
AS 24.45.171(12), does not appear in AS 24.45 and is not 
defined in AS 39-5°.200(a) as suggested by the existing l a n­
guage of AS 24.45 71(12). The amendment substitutes " p u b­
lic officer" for "public office". The term "public officer" 
is used in AS 24.45, so the substitution of that term for 
"public office" is appropriate.
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Secs. 43 ~ 4 5 . These sections propose amendments to 
AS 25,24.160 and 25.24.230 to make u n i f o r m  the provisions in 
the divorce and dissolution laws relating to the change of a 
party's name by the court in conne ction w i t h  a divorce or 
dissolution. These changes were r e q u este d by the A l aska 
Women's Com mis s i o n  (see the d iscuss ion for sec. 17 of the 
b i l l ) .

Sec. 4 6 . The provision p roposed for l >peal directed the 
state to reimburse local governments for revenue lost 
through the operation of the senior citizens' exemption for 
certain motor vehi cle taxes. AS 29.45.030(j ), enacted in 
the new m u n i cipal  code, n o w  covers the subject and makes 
AS 28.10.411(d) redundant. The repeal of this pr ovi s i o n  was 
requested by the state assessor's office.

Sec. 4 7 . The amendment to AS 28.10.502(b), proposed in this 
section, deletes language that was made obsolete by the p a s­
sage of the initiative de regulating transportation.

Sec. 4 8 . Chapter 92, SLA 1985, amended AS 29.13.010(b), 
effective June 6, 1985. Chapter 74, SLA 1985, repealed AS
29.13, effective January 1, 1986, and did not incorporate 
the changes made by ch. 92 in the equivalent provisions in 
AS 29.10.040 e n acted as a part of the m u n i c i p a l  code 
revision. The amendment to AS 29.10.040(a) prop osed by sec. 
48 incorporates the substantive amendment of ch. 92 and 
makes a m i n o r  s.yle change to clarify the language of the 
subsection. The amendment proposed  by sec. 48 is made 
retroactive to Janu ary 1, 1986, by sec. 54 of the bill.

S e c . 4 9 . The p r o p o s e d  ame ndment to n ew ly enacted 
AS 29.45.0 3 0 ( a ) (4) clarifies that it is the organization of 
certain veterans that must be composed entirely of those 
veterans, not the auxiliary of such organization. The 
sentence c o ns truction p r o p o s e d  is identical to that found in 
former AS 29.53.020(a)(4), w h i c h  was repealed w h e n  the new 
municipal code was enacted. The amendment was reques ted by 
the state assessor's office.

Sec. 5 0 . AS 29.60.120(f) defines a "health facility" as one 
that is "lice nsed or certif ied by the state or approved 
under regulations adopted by" the Dep artment of Community 
and Regional Affairs. The term "licensed h e a l t h  facility" 
is, however, u s e d  in AS 29.60.120(a)(3). The Department  of 
Community and Regional Affairs believes that this was an
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oversight in the n e w  m u n i c i p a l  code and has re quested a 
correction that deletes "licensed" from AS 29.60.120(a)(3).

Secs. 51 - 5 4 . The legislature last session enacted ch. 90, 
provid ing for state aid to certain mun icipalities  organized
under federal law. The law was eff ective July 1, 1985.
However, the legislature also enacted ch. 74, the new 
municipal code, effective January 1, 1986* and, ch. 74 
included the repeal of the old state aid to municipalities 
p r o v ision  (AS 43.20.016) and the enactment of new provisions 
in AS 29 that continued the old p r o g r a m  w i t h o u t  substantive 
change. The n e w  provisions, however, did not take into 
account the changes in AS 43.20.016 made by ch. 90.
Sections 51 - 54 w o u l d  reenact the substantive provisions of 
ch. 90 as part of AS 29 and make the enactment retroactive
to Janu ary 1, 1986, the date that AS 4^ 20.016 was repealed.
In sec. 51, an adiitional amendment to the first sentence of 
AS 29.60.360(a) is made to clarify a re ference to 
AS 43.70.080. That m i n o r  c l a r ificatio n was r equested by the 
D epar tment of Law. W i t h  respect- to the amendments made in 
secs. 51 - 53, the Department of L a w  is of the opinion that 
the result can be achieved through i nterpretation of the two 
enactments of the 1985 legislature and has issued a m e m o r a n­
dum to that effect. However, w e  do not share their opinion 
and believe that the amendments should be adopted to ensure 
that both ch. 90 and ch. 74 are given effect.

Sec. 5 5 . The amendment to AS 32.05.020 p r o posed by this 
section substitutes "surviving spouse" for "widow" to ensure 
that the d e t er mination of a p artn ership is not dependent 
upon the sex of the recipient of an annuity. This amendment 
was requ ested by the A l ask a Women's Commission.

Sec. 5 6 . This amendment w o u l d  delete references to dower 
and curtesy, legal doctrines that have been abolished in 
Alaska, and subsitute the term "a surviving spouse" for 
"widows". It does not change the n a tu re of a partner's 
interest in specific partnership property. The amendment 
was req uested by the Alaska Women's Commission. For a 
discussion of their recommendation, and the recommendation 
b ehind sec. 55 of the bill, see pages 50 - 51 of "Review of 
the Alaska Statutes for Sex Disc rimination. "

Sec. 5 7 . This section proposes an amendment to delete r e f­
erences, in the chapter dealing w i t h  fraudulent transfers, 
to provisions that were  repealed in 1972 w h e n  the n e w
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p r oba te code war enacted. It is not b e l i e v e d  n eces s a r y  to 
substitute references to the n e w  code.

Sec. 5 8 . This section proposes for repeal a paragraph in 
the competitive bid law that was r e n dered obsolete by the 
passage of the initiative dere gulating air carriers.

Sec. 5 9 . This section w o u l d  add a reference in the law 
descri b i n g  the partially  exempt service to a positi on placed
in the p a r t ially exempt service by AS 44.47.365. The a m e n d­
ment was req uested by the division of pers onnel in the 
Depart ment of Administration.

S e c s . 60 - 6 7 . Following the passage of ch. 95, SLA 1982, 
several discrepancies were discovere 1 in the legal 
descriptions of the land to La included in the Chilkat Bald 
Eagle Preserve. The commissioner of n a tural resources has 
r e q u e s t e d  that these descriptions be corrected in the r e v i­
sor's bill. In the m e m o r a n d u m  to the revisor that t r a n s m i t­
ted the corrections, the commiss ioner stated:

The Eagle Preserve legislation was w r i t t e n  according to 
a reference map. W h e n  the legal d e scription  was w r i t­
ten, correct land descripti on notations were not
u t i lized in defining the river, portions of previously 
surveyed land,, and one m a p p e d  section of land was 
inadvertently left out of the description.

At the January, 1983 Eagle Prese rve A d v i s o r y  Council 
meeting, an explanation and pr esen t a t i o n  was made to 
request changes to correct the legal description. The 
Eagle Preserve Advisory Council and Departme nt of N a t u­
ral Resources r eview has concluded that these c anges 
are valid and in keeping w i t h  the legislative intent 
and documentation.

Therefore, I request that these corrections be i n c o r­
por ated into your 1986 revisor's bill.

"le b acku p material for the revisor's bill includes maps of 
the area involved and a descr iption of the source of the 
error w h e r e  that was ascertainable, and w i l l  be made  a v a i l­
able to the committee or fny m e m b e r  u p o n  request.

S e c s . 68 and 6 9 . These sections w o u l d  repeal two programs, 
the A l a s k a  Industrial Incentive Act and the Industrial 
Incentive Tax Credit Act, w h i c h  have b e e n  fully executed.
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By the terms of AS 43.25.110, the former p r o g r a m  was closed 
to n e w  parti cipants on June 30, 1968. AS 43.26.070 closed 
the latter p r o g r a m  on June 30, 1971. The repeal was s u g­
ges t e d  by the regulations attorney in the Departn. snt of Law.

S e c s . 70 and 7 1 . These sections deal w i t h  obsolete pro- 
v i sio ns in AS 45. The section pr opo s e d  for repeal,
AS 45.50.110, had no application after July 1, 1966. It 
dealt w i t h  the expiration of trademark registrations filed 
b e f o r e  July 1, 1961. The ame ndment to AS 45.55.030(d) 
deletes transitional provisions from the subsection. The 
provisio ns have been obsolete since M a y  1960.

Sec. 7 2 . In 1983, the legislature repealed AS 44.33.040. 
However, the reference to that section in the definitions 
for AS 45.89 (the Residential Energy Conse rvation Fund) was 
not a m ende d tc reflect that. This section proposes the 
deletio n of the reference in the same m ann er that similar 
r eferences w e r e  deleted in the 1983 Act (ch. 79, SLA 1983).

Sec. 7 3 . The amendment w o u l d  m a k e  the liability for burial
expenses dependent upon relatio nship to the deceased rather
than u p o n  a combination of rela tionship and sex. This
amendment was requested by the Alaska W o m e n’s Commissi on and 
was d i s c usse d on page 59 of their "Review of the Alaska 
Statutes for Sex Discrimination."

Sec. 7 4. This section corrects a reference to the office of 
a l c o h o l i s m  and drug abuse.

Secs. 75 and 7 6 . Chapter 37, SLA 1985 replaced statutory 
license and other fees connected w i t h  occupational licensing 
\ Lth fees e stablish ed by regulation. The authority to adopt 
the fees was made effective immediately, but all of the 
amendments relating to specific occupations w e r e  m a d e  e f f e c­
tive u p o n  the adoption of regulations. At the time the bill 
was enacted, it was assumed that, the department w o u l d  adopt 
the regulations for all occupations at the same time. H o w­
ever, the regulations are in fact being adopted on an o c c u­
pation by o ccupa t i o n  basis. For example, the first r e g u­
lations to be adopted, re lating to guides and to nurses, 
will be effective March 6, 1986, and the balance of the r e g­
ulations w i l l  be adopted and b ecome effective at various 
times during 1986.

This m a y  be an orderly w a y  to adopt the regulations, but it 
plays havoc w i t h  the effective date provisions of ch. 37.
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The p r o b l e m  is further c o mp licated by the fact that the fee 
for one o ccup ation covered by ch. 37, explosives handlers, 
is not set by regulations of the D e p a r t m e n t  of Commerce and 
Economi c Developme nt under AS 08.01.065, referred to in the 
effecti ve date provisions, but by the D epartm ent of Labor. 
The amendment prop osed by sec. 75 of CSHB 493 makes the 
amendment relating to explosives h a n dlers effective i m m e d i­
ately (it w o u l d  be effective &t the same time CSHB 493 is 
e f f e c t i v e ) .

The amendment p r o p o s e d  by sec. 76 w o u l d  tie the effective 
date of ch. 3 7 's amendments and r epealers to the adoption of 
r egulations  for the specific o c c u p a t i o n  g o v erned by the 
a ffected statutory provisions. The p r o b l e m  and the proposed 
solutions have been di scussed w i t h  the Department  of L a w  and 
it is agreed that secs. 75 and 76 p r e s e n t  the most pra ctical 
solution.

Sec. 7 7 . This w ould make the Act e f f e ctive  immediately.

D R D :mkr 
M 3:004
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FROM:

CSHB 493

Hayden Kayden 
Counsel, House Judiciary

David R. Dierdorff 
Revisor of Statutes

Enclosed is the draft CS for HB 493 (the revisor's bill) and 
an updated sectional analysis. For your ease in reviewing 
the CS, please note that the following sections are new: 1,
5, 6, 8, 18, 21, 47, 70, 71, 74, 75, and 76.
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Proposed Amendments to HB 493

Repres entative Mike M i ller 
Chairman, House Judicii

David R. Dierdorf f 
Revisor of Statutes

E n c l o s e d  with this m e m o r a n d u m  is a proposed amendment to HB 
493, the 1986 revisor's bill. The amendment would add 10 
n e w  sections to the bill.

The n e w  sections represent problems that were brought to our 
attention after the introduction copy of the bill had been 
prepared. This m emor a n d u m  explains each n e w  section.

AS 04.11.070, 04.11.537 and 04.11.560(b) are amended to 
co n f o r m  the sections to the 1985 amendments to AS 04.11 made 
by ch. 93, SLA 1985. The 1985 amendments changed the 
concept of "transfer of location" to "relocation" of a 
liquor license. The Depart ment of L a w  requested that we 
co nform the language in 13 sections in AS 04.11, but we 
believe that the three sections included in the amendment 
are the only ones that r eally need to be changed. All of 
the others speak to "transfer to a n e w  location," "transfer 
between holders or locations," or other similar phrases that 
describe "relocation."

The fourth n e w  section conforms AS 08.18.081 to the changes 
made in AS 21 by ch. 26, SLA 1985. That law authorized the 
director of the insurance division to establish by r e g u l a­
tion fees for the various services p r o vi ded by the division. 
The intent of that legislation was to p r ovide flexibility in 
the fee structure to allow the state to recover through fees 
the cost of the services provided. The p r o pos ed amendment 
substitutes "a fee set under AS 21.06,250" for the old fee 
of $5.00 charged w h e n  the director acts as an agent of the 
surety on a contractor's b o n d  for service of process. The 
amendment was requeste d by the insurance division.
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The fifth n e w  section authorizes a p r o fes sional corporation 
to use the abbreviation "P.C." in its name. That a b b r e­
via t i o n  is in fact frequently u s e d  by p rofessional c o r p o r a­
tions in Alask a and throughout the country. The fact that 
the abbreviation is not authorized has apparently been o v e r­
looked in the past The amendment to authorize its use 
w o u l d  eliminate a potential p r o b l e m  b e t w e e n  the Department 
of Commerce and Economic Development, prof essional licensing 
boards, and professionals. The amendment was requested by 
the Department of Law.

The sixth new section responds to a p r o b l e m  that was 
addre s s e d  in Kuvaas v. S t a t e , 696 P . 2d 684, discussed at 
page 48 of the November 1985 "oversight" report examining 
court decisions construing Alaska statutes. The court 
construed AS 12. 5 5 . 1 5 5 ( c ) (20) , listing one of the many  
aggravating factors a court m a y  consider in imposing 
sentence, as relating only to prior convictions of crimes 
that wer e felonies under Alaska law, or in the case of 
convictions in another state, convictions of crimes that 
w o u l d  have been considered felonies if committed in Alaska. 
The a mendment places in the statutes the court's i n t e r p r e t a­
tion of the statutes, and the legislature's apparent intent.

The amendment to AS 28.10.502 ' b ) , propos ed in the seventh 
n e w  bill section, deletes language that was made obsolete by 
the passage of the initiative dere gulating transportation.

The next two sections deal w i t h  obso lete provisions in 
AS 45. The section pro po s e d  for repeal, AS 45.50.110, had no 
application after July 1, 1966. It dealt w i t h  the 
expira tion of trademark r egistrations filed before July 1, 
1961. The amendment to AS 45. 5 5 . 0_.0(d) deletes transitional 
provisions from the subsection. The provirions have been 
obsolete since M a y  1960.

The last n e w  section p r o p o s e d  for the bill corrects a r e f e r­
ence to the office of a lcoho l i s m  and drug abuse.

D R D :mkr 
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Enclosure



U i e r d o r f f

A M E N D M E N T

Of f e r e d  in the H ouse Judiciary C o m m i t t e e  

TO: HB 493

Page 1, after line 9, insert a n e w  bill section to read:

"* Section 1. AS 04.11.070 is a m ended to read:

Sec. 04.11.070. P O W E R  L I M I T E D  TO THE BOARD. Only the b oard may 

issue, renew, transfer, r e l o c a t e , suspend, or revoke a l i c ens e under 

this title."

Page 1, line 10, delete "* Sec tion 1." and insert "* Sec. 2."

Renumber succee d i n g  bill sections accordingly.

Page 1, after line 24, insert n e w  bill sections to read:

"* Sec. 5. AS 04.11.537 is a m e n d e d  to read:

Sec. 04.11.537. A P P L I C A T I O N  OF PRECEDENT. In determ i n i n g  w h e t h­

er issuance, renewal, transfer, r e l o c a t i o n , suspension, or revocation 

of a license is in the be st interests of the public, the b o a r d  need 

not c o n f o r m  to or disti n g u i s h  its decision from any a c t i o n  it has 

taken in the past on a p p l i c a t i o n s  p r e s e n t i n g  similar facts, but may 

inr.cead base its decision only on the p artic u l a r  facts b e f o r e  it.

* Sec. 6. AS 04.11.560(b) is a m e n d e d  to read:
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(b) A  decision by t h e  board r e l a t i n g  to the issuance, renewal, 

transfer, r e l o c a t i o n , s us pension, or r e v o c a t i o n  of a l i c e n s e  under 

this title may be appealed to the s u p erior court under AS 4 4 . 6 2 . 5 6 0 . "

R e n u m b e r  s u c c e e d i n g  bill s e c t i o n  a c c o r d i n g l y .

Page 2, after line 5, insert a n e w  bill section to read:

"* Sec. 8. AS 08.18.081(a) is amended to read:

(a) A person having a claim a g a i n s t  a contractor for any of the 

items r e f erred to in AS 08 .18.071 m a y  b r i n g  suit upon the b o n d  in the 

district court of the j u d i c i a l  distric t in which venue lies. A  copy of 

the complaint shall be s e r v e d  by r e g i s t e r e d  or certified m a i l  upon the 

c o mmi ssioner at the time suit is filed  and the c o m m i s s i o n e r  shall 

m a i n t a i n  a record, a v a i l a b l e  for p u b l i c  inspection, o f  all suits 

commenced. Two additional copies shall, be served, upon the d i r e c t o r  of 

the division of insurance w i t h  the p a y m e n t  [OF $5] to the d i r e c t o r  of 

a fee set under AS 21.06.25'), taxable as costs in the action.  This 

service upon  the director shall c o n s t i t u t e  service on the surety and 

the director shall t r a n s m i t  the c o m p l a i n t  or a copy of it to the 

surety w i t h i n  72 hours a f t e r  it has b e e n  received. The s urety upon 

the bond is not liable i .. a n  aggre gate a mount in excess of that named 

in the bond, but in case claim s p e n d i n g  at any one time exce ed the 

amount of the bond, the c l a i m s  s....11 be satisfied from the b o n d  in the 

f ollowing order:

(1) labor, i n c l u d i n g  emnlo y e e  benefits;

(2) taxes and c o n t r i b u t i o n s  due the state, city and
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borough, in that order;

(3) material a n d  equipment;

(4) claims for b r e a c h  of contract;

(5) repair of p u b l i c  facilities."

Renumber s u c c e e d i n g  bill s e c t i o n s  accordingly.

Page 4, after line 22, insert a n e w  bill section to read:

"* Sc'. 18. AS 10.45.120 is amended to read:

Sec. 10.45.120. C O R P O R A T E  NAME. The corporate n a m e  of a p r o f e s­

sional corporation shall c o n t a i n  the last name of one o r  m o r e  of its

shareholders, unless the r egulations  of a particular r e g u l a t i n g  board 

or the ethics of a p r o f e s s i o n  permit the use of a c o r p o r a t e  name which 

does not include the s u r n a m e  of any p r esent or former shareholder. 

The corporate  name shall be ended by the w o r d  'Corporation,' or 'In­

corporated,' or by the a b b r e v i a t i o n  'Corp.' or 'Inc.,' or by the 

words, 'a professional c o r p o r a t i o n ,' or by the abbre v i a t i o n  'P.C.' "

R e n umber s u c c e e d i n g  bill sect i o n s  accordingly.

Page o, after line 7, insert a n e w  bill section to read:

"* Sec. 21. A S  12.55.1 5 5 ( c ) (20) is a m e nd ed to read:

(20) the d e f e n d a n t  was on furlou gh under A S  33.30 or on 

parole or probation for a n o t h e r  felony charge or convi c t i o n  tha - would 

be c o n s i d e r e d  a prior f e l o n y  conviction u n d e r  AS 1 2 . 5 5 . 1 4 5 ( a ) ( 2 ) ;"
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Renumbe r succeeding bill s e c t i o n s  accordingly.

Page 12, after line 18, i n s e r t  a n e w  bill section to read:

"* Sec. 47. AS 28.10.502(b) is amended to read:

(b) A  lien u n d e r  this section is limited to towin g and storage 

charges [ASSESSED A C C O R D I N G  TO THE T A R I F F  FILED BY THE C A R R I E R  WITH 

THE A L A S K A  TRANSP O R T A T I O N  COMMISSION; HOWEVER, IN T H E  A B S E N C E  OF A 

FILED TARIFF, THE T O W I N G  OR STORAGE CHARGE SHALL BE THE SAME AS THE 

LO W E S T  SIMILAR CHARGE IN THE OTHER FILED TARIFFS C O V E R I N G  THE SAME 

SERVICE OR ROUTE]. S t o r a g e  charges cease to be part of the lien after 

60 days unless the r e g i s t e r e d  owner or primary lienholder, if any, has 

been given actual n o t i c e  of the posses sory lien w i t h i n  that time or 

unless a certified l e t t e r  has b e e n  m a i l e d  within that time to the 

owner and primary lienholder, if any, at their a d d r e s s e s  of record

w i t h  the Department of Public Safety or the c o r r e s p o n d i n g  office in

another jurisdiction in w h i c h  the title to the m o t o r  v e h i c l e  and the 

lien on it are recorded."

Renumber succeeding bill s e c t i o n s  accordingly.

Page 14, line 18, delete "41 A N D  44 - 46" and insert "48 A N D  51 - 53"

Page 14, linu 19, delete "41 and 44 - 46" and insert "48 a n d  51 - 53"

Page 21, after line 21, in sert n e w  bill sections to read:

"* Sec. 70. AS 45.50.110 is repealed.
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* Sec. 71. AS 45.55.030(d) is amende d to read:

(d) Every regist r a t i o n  expires one year from its effective date 

unless renewed. [THE A D M I N I S T R A T O R  M A Y  BY RULE O R  O R D E R  PREPARE AN 

INITIAL SCHEDULE FOR R E GISTRATION RENEWAL S SO T HAT SUBSEQUE NT RENEWALS 

OF REGIS T R A T I O N S  EFFE CTIVE ON M A Y  9, 1959, M A Y  BE STAGGERED BY C A L E N­

DAR MONTHS. FOR THIS PURPOSE THE A D M I N I S T R A T O R  MAY BY RULE REDUCE THE 

R E G I S T R A T I O N  FEE P R O P O RTIONATELY. ]"

R e n u m b e r  s u c c e e d i n g  b i l l  s e c t i o n s  a c c o r d i n g l y .

Page 22, after line 9, insert a n e w  bill section to read:

"* Sec. 74. AS 47.37.270(6) is amended to read:

(6) " c o o r d i n a t o r "  m e a n s  the c o o r d i n a t o r  o f  the o f f i c e  of 

a l c o h o l i s m  a n d  d r u g  a b u s e ;"

Renumb er s ucceed ing bill section accordingly.
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907 .465 -3800

LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  J a n uary 31, 1986

SUBJECT: AS 08.18.081

TO: Jeff Bush
A ssistant A t t orney General 
Department of Law

FRO.': David  R. Dierdorff
Revisor of Statutes

I have pre pa r e d  an amendment to HB 493 that includes an 
amendment to AS 08.18.081(a). I intend to submit the a m e n d­
ment  to the House Ju dic i a r y  committee at their first hearing 
on the bill.

Art Peterson has r e c e i v e d  a copy of the amendment and of m y  
memo to R e p r e sentati ve Miller explairing the contents of the 
a m e n d m e n t .

D R D :mkr 
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cc: Representat ive M. M i k e  Miller
Art Peterson
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POUCH y  STATE CAPITOl 

JUNEAU. ALASKA 9981 1 

907-465-3800

SUBJECT:

TO:

FROM:

1986 Revisor's Bill 
HB 493

Represent ative M. Mike M iller 
Chairman, House Judic.i.t
David R. Dierdorff ^
Revisor of S tatutes '^'

This bill was prepared by the revisor of statutes under 
AS 01.05.036, w hich provides, in part, that the revisor of 
statutes shall

. . . prepare for submission to the legislature 
legislation for the correction  or removal of . . . 
deficiencies, conflicts, or obsolete provisions, or to 
otherwise improve the form or substance of . . . the 
statute law of this state.

This m e m o r a n d u m  discusses the bill as introduced.

Sections 1 and 2 . Under current law, the holders of brewery 
and w i n e r y  licenses are allowed to give a person small 
samples of their products on their premises, unless the 
recipient is intoxicated. They are p e r m i t t e d  to give 
samples to minors, to any person on an election day, or at 
any hour of the day or night. Our analysis of the two 
provisions proposed for amendment in secs. 1 and 2 of the 
bill suggests that this was an oversight. The Depart ment of 
Law and the executive director of the Al coholic Beverage 
Control Board concur in our analysis and have asked that the 
statutes be amended to mak e breweries and wineries subject 
to the same prohibitions that other licensees are subject 
t o .

Sec. 3 This section proposes an amendment to AS 04.11.370, 
w h i c h  sets out the grounds for the suspension or revocation 
of a liquor license. The 1978 r e v ision of the criminal laws 
substituted "promotioi. of pros titution" for "pimping" in the 
provisio ns r elating to crimes connected  w i t h  prostitution.
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The amendment proposed by this section updates the language 
of AS 04.11.370(7) to reflect this fact. The amendment was 
suggested by the Alaska  W o m en' s Commission. See the 
commission's "Review of the A l a s k a  Statutes for Sex 
Discrimination", May 1985, at page 43.

Sec. 4. This section deletes an obsolete reference to 
senate districts and replaces it w i t h  a reference to the 
judicial districts of the state. The amendment was 
suggested by the Department of Law.

Sec. 5 . AS 08.20.150, p r o p o s e d  for repeal by this section, 
requires licensed chiropractors to record their licenses 
w i t h  the clerk of the superior court. Since 1966, the state 
has had centralized licensing and the division of o c c u p a­
tional licensing maintains all of the records. The chief 
counsel of the court system and the regulations attorney  in 
the Departmen t of L a w  have r e q u e s t e d  that this archaic 
pr o v ision be repealed to eliminate an u n n e c e s s a r y  b u r d e n  on 
the court system and a source of confusi on among licensees.

Sec. 6 . The sentence p r o p o s e d  for deletion by this section 
refers to filing certificate "with the board" (of 
chiropractic examiners), which, as the revisor's note to 
this section has pointed out, is a n onexistent  requirement. 
The intent m a y  have been to refer to filing w i t h  the court, 
w h i c h  has been required under AS 08.20.150, p r o posed for 
repeal by the preceding section of the bill. This amendment 
was suggested by the regulations attorney in the Department 
of Law.

S e c . 7 . The amendment p r o pos ed by this section updates 
AS 08.54. 142(b) to reflect changes in the regula t i o n  of air 
carriers m a d e  by the 1983 initiative and related action by 
the first session of the 14th Legislature.

S e c s . 8 - 1 1 . In these sections of the bill, AS O S . 64.280 and 
08.64.350, relating to physicians' licenses, are prop o s e d  
for repeal; AS 08.64.350, AS 08.72.120 and AS 08.72.125(b) 
are amended; and AS 08.72.130, r e l at ing to optometrists' 
licenses, is proposed for repeal, Lae reasons for these 
proposals are the same as those s e . out above in the 
discussi on of sec. 5 of the bill.

Sec. 12. The section p ropo s e d  for amendment, AS 08.88.421, 
lists the persons and entities who are exempted from the 
laws regulating real estate brokers and salesmen. Paragraph
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(9) describes certain corporations, partnerships, and 
individuals as exempt, but those provisions conflict with 
AS 08.88.161, w h i c h  sets out the requiremen t that certain 
corporations, partnerships, and individuals m u s t  be licensed 
u nder the laws. The source of the conflict is that the 
exceptions set out in AS 0 8 . 8 8 . 4 2 1 ( 9 ) (B) relate only to that 
subparagraph, w h e n  they should p r o b a b l y  relate to 
AS 08. 88.42.1 (9) (A) as well. The Departm ent of L a w  suggested 
that AS 08.88.421(9) be amended as p r o posed in sec. 12 of 
the bill in order to eliminate the conflict and conform the 
p r o v i s i o n  to apparent legislative intent.

S e c . 1 3 . This section and secs. 37 - 39 of the bill reflect 
recommendation s of the A l a s k a  W o men's C ommission (see pages 
15 - 17 of their "Review of the A l a s k a  Statutes for Sex 
Discrimination") relating to change of name in domestic 
relations actions. The amendment to AS 09.55.010 pro posed 
in sec. 13 simply updates tne basic statute relatin g to 
j u r i s d i c t i o n  in an action t<> change a person's name, by 
a dding a reference to "dissolution" in the last sentence. 
This p r o v i s i o n  was adopted before dissolutions were e s t a b­
lished in A laska  and was not amend ed w h e n  dissolutions were 
p r o v i d e d  for.

Secs. 14 and 1 5 . These sections u pdate provisions relating 
to the cl assification of offenses to reflect legislative 
changes to the un derl y i n g  provisions in 1982 and 1983.

Sec. 1 6 . Recall elections in REAA's are conducted under the 
m u n i c i p a l  recall provisions of AS 29.26. Al though the 
statutory references w i t h i n  AS 14.08.081 were changed as a 
part of the munic i p a l  code revi sion (ch. 74, SLA 85), there 
is a m i n o r  p r o b l e m  remaining that is addres sed in sec. 16 of 
the bill. The n e w  municipal code requires the director of 
elections to use the last regular electi on in the m u n i c i p a l­
ity to determine the number  of signatures required on the 
recall petition. The municipal code, however, excludes 
R EAA's from the definition of a municipality. The suggested 
amendm ent makes it clear that the elec tion to be used as the 
basis for signature requirements is "the last regular 
elect i o n  held w i t h i n  the regional educational attendance 
a r e a . "

Sec. 1 7 . The sections propos ed for repeal relate to the 
"public school facilities constru ction advance account."
AS 14.11.115(a) sets out the basic r equire ment for payments 
u nder these sections. The D epart ment of Edu cation hao
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suggested the repeal of these provi sions necause no school 
district has qualified for the payments during the seven 
years the law has been in force, nor  is it likely that any 
district will qualify in the future. The p r e se nce of these 
u n u s e d  provisions has created some confus ion in connection 
w i t h  both legislative consideratio n of other, viable 
provisio ns in AS 14.11, and w i t h  the a d m i nistr ation of those 
p r o v i s i o n s .

Sec. 1 8 . This p r o po sed amendment is ma de to conf orm a 
section to the provisions of the n e w  m u n i c i p a l  code (ch. 74, 
SLA 1985). Under n e w  AS 29.20.300, members of a school board 
"are elected at large unless a different m e t h o d  of election 
has b e e n  approved by the voters in a regular election." The 
last sentence of AS 14.12.030(b) is inconsistent w i t h  that 
p r o v i s i o n  and is proposed for deletion.

Sec. 1 9 . The language in AS 14.20.160 p r o p o s e d  for deletion 
is contrary to both federal and state law relating to age 
discrimination. The amendment was requeste d by the D e p a r t­
men t  of Education to avoid m i s u n d e r s t a n d i n g  and confusion.

Sec. 20. The provi sion p r o p o s e d  for repeal is obsolete and 
should have been r e p ealed in 1984 w h e n  other provisions made 
obsolete by changes in the r e la tionship b e t w e e n  the state 
and public schools we re repealed. AS 14.20.220(f) 
es tablished  the m i n i m u m  salary for substitute teachers as a 
per centage of the "base salary" for the appropriate area of 
the state. The state no longer establishes base salaries 
for teachers. The Departme nt of E d u c a t i o n  r e q u este d the 
repeal of this obsolete provision.

Sec. 2 1 . The p a r a g r a p h  p r o p o s e d  for repeal r e q u i r e d  the 
commissioner of h e a l t h  and social services to adopt r e g u l a­
tions covering "the n o t i f i c a t i o n  of engagement or release of 
a p h y s i c i a n  assistant under AS 08.64.170(b)." In 1974,
AS 08.64.170(b) was repealed, r e n d ering the paragr aph 
pr o p o s e d  for repeal obsolete.

S e c s . 22 - 2 4 . These sections p r op ose amendments that will 
delete obsolete m a t e r i a l  r e lated to initial appointments.

Sec. 2 5 . This section amends the statul e gover ning the 
r e g i s t r a t i o n  of live births by e liminat ing a statutory 
prefer e n c e  given to fathers. This amendment was reque sted 
by the A laska Women's Commission. See page 32 of their 
"R eview of the A laska Statutes for Sex Discr imination."
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Sec. 2 6 . The 1980 rewrite of AS 37.10.070 m a d e  obsolete the 
reference to subsections (a), (f), (g) and (i) of that 
section in the next to last sentence of the section prop osed 
for amendment.

Secs. 27 and 2 8 . These sections p r o pose an amendment to 
AS 18.55.570(a) and the repeal of AS 18.55.695 - 18.55.698, 
1 8 . 5 5 . 7 0 0 ( e ) - ( h ) , 18.55.945 and 18.55.950(19). All of the 
provisions proposed for repeal relate to the 1964 earthquake 
and are no longer needed. The amendment to AS 18.55.570(a) 
is r equi r e d  if the other sections are repealed. The action 
p r o p osed by secs. 27 and 28 was r e q u e s t e d  by counsel for the 
A laska State Housing Authority. The amendment to AS 
18.55.570(a) is also supported by the state assessor's 
o f f i c e .

Sec. 2 9 . Deletes obsolete m a t e r i a l  r e lated  to initial 
a p p o i n t m e n t s .

S e c . 3 0 . AS 18.56.090(1), referen ced in the second sentence 
of the section pr oposed for amendment, was rep ealed in 1981. 
The reference is amended to reflect that.

Sec. 31 and 3 2 . There are two definitions of "obligation" 
in AS 18.56 .210. Section 31 of the bill w o u l d  repeal the 
first definition of the term, and sec. 32 amends the second 
definition to incorporate m a t e r i a l  that was in the repealed 
definition.

Sec. 3 3 . The amendment deletes obsolete m a t e r i a l  relat ed to 
initial a p p o i n t m e n t s .

S e c . 3 4 . The "boiler fund" and AS 18.60.380, referred to in 
AS 18.6^.070, were repealed in 1968. The propos ed a m e n d­
ments deletes the obsolete references.

Sec. 3 5 . The amendment deletes obsolete m a t e r i a l  related to 
initial a p p o i n t m e n t s .

S e c . 3 6 . The term "public office", defined by 
AS 24.45.171(12), does not appear in AS 24.45 and is not 
defined in AS 39.50.200(a) as suggested by the existing 
language of AS 24.45.171(12). The amendment substitutes 
"public officer" for "public office". The term "public 
officer" is used in AS 24.45, so the substituti on of that 
term for "public office" is appropriate.
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Secs. 37 - 3 9 . These sections propose amendments to 
AS 25.24.160 and 25.24.230 to make u n i f o r m  the provisions in 
the divorce and dissol ution laws r e l ating  to the change of a 
party's name by the court in con nection w i t h  a divorce or 
dissolution. These changes w e r e  r e q u e s t e d  by the Alaska 
Women's Commission (see the di scussion for sec. 13 of the 
b i l l ) .

Sec. 4 0 . The p r o v i s i o n  p r o pos ed for repeal directed the 
state to reimburse local governments for revenue lost 
through the operation of the senior citizens' exemption for 
certain m o t o r  v e h icle taxes. AS 2 9 . 4 5 . 0 3 0 ( j ), enacted in 
the n e w  m u n i cipal code, n o w  covers the subject and makes 
AS 28.10.411(d) redundant. The repeal of this provision was 
r e q u e s t e d  by the state assessor's office.

Sec. 4 1. Chapter 92, SLA 1985, amended AS 29.13.010(b), 
effective June 6, 1985. Chapter 74, SLA 1985, repeal ed AS
29.13, effective Januar y 1, 1986, and did not incorporate 
the changes m a d e  by ch. 92 in the e quivalent provisions in 
AS 29.10.040 enacted as a part of the m u n i c i p a l  code 
revision. The amendment to AS 29.10.040(a) oroposed by sec. 
41 incorporates the substantive amendment of ch. 92 and 
makes a minor style change to clarify the language of the 
subsection. The amendment pr oposed by sec. 41 is made 
retroactive to January 1, 1986, by sec. 47 of the bill.

Sec. 42. The p r o posed amendment to n e w l y  enacted 
AS 2 9 . 4 5 . 0 3 0 ( a ) (4) clarifies that it is the o r g aniza tion of 
certain veterans that mus t be composed entirely of those 
veterans, not the auxiliar y of such organization. The 
sentence constructi on p r o p o s e d  is identical to that found in 
former AS 29.53.020(a)(4), w h i c h  was r e p ealed  w h e n  the n e w  
m u n i c i p a l  code was enacted. The amen dment was r e q u ested  by 
the state assessor's office.

Sec. 4 3 . AS 29.60.120(f) defines a "health facility" as one 
that is "lice nsed or certified by the state or approved 
under reg ulations adopted by" the Depart ment of Community 
and Re gional Affairs. The term "lic ensed h e a l t h  facility" 
is, however, u s e d  in AS 29.60.120(a)(3). The Department  of 
Commu n i t y  and Regional Affairs believes that this was an 
oversight in the n e w  m u n i c i p a l  code and has r e q u e s t e d  a 
c orrection that deletes "licensed" from AS 79.60.120(a)(3).

S e c s . 44 - 4 7 ♦ The legislature last session enacted ch. 90, 
provid ing for state aid to certain m u n i c i p a l i t i e s  organized
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under federal law. The law was effective July 1, 1985. 
However, the legislature also enacted ch. 74, the new 
m u n i cipal code, effective January 1, 1986, and, ch. 74 
included the repeal of the old state aid to municipalit ies 
provi s i o n  (AS 43.20.016) and the enactment of n e w  provisions 
in AS 29 that continued the old p r o g r a m  wi t hout substantive 
change. The n e w  provisions, however, did not take into 
account the changes in AS 43.20.016 m ade by ch. 90.
Sections 44 - 47 woul d reenact the substantive provisions of 
ch. 90 as part of AS 29 and ma ke the enactment re troactive 
to Janua ry 1, 1986, the date that AS 43.20.016 was repealed. 
In sec. 44, an additional amendment to the first sentence of 
AS 29.60.360(a) is made to clarify a reference to 
AS 43.70.080. That m i n o r  c l a rifi cation was r equested by the 
Department of Law. W i t h  respect to the amendments made in 
secs. 44 - 46, the Department of L a w  is of the opinion that 
the result can be achieved through interpretation of the two 
enactments of the 1985 legislature and has issued a 
m e m o r a n d u m  co that effect. However, we do not share their 
opinion and believe that the amendments should be adopted to 
ensure that b o t h  ch. 90 and ch. 74 are given effect.

Sec. 4 8 . The amendment to AS 32.05.020 pr opo s e d  by this 
section substitutes "surviving spouse" for widow" to ensure 
that the dete rmination of a partnership is not dependent 
upon the sex of the recipient of an annuity. This amendment 
was r e q u e s t e d  by the A la ska Women's Commission.

Sec. 4 9 . This amendment w o u l d  delete references to dower 
and curtesy, legal doctrines that have been abolished in 
Alaska, and subsitute the term "a surviving spouse" for 
"widows". It does not change the n a ture of a partner's 
interest in specific partnership property. The amendment 
wa;3 req uested b y  the Alaska W o m en's Commission. For a 
discussi on of their recommendation, and the r ecommendati on 
behind sec. 48 of the bill, see pages 50 - 51 of "Review of 
the A l a s k a  Statutes for Sex D i scrimin ation."

Sec. 5 0 . This section proposes an amendment to delete 
r e f e r e n c e s , in the chapter dealing w i t h  fraudulent t r a n s­
fers, to provisions that w e r e  r e p ealed in 1972 w h e n  the new 
probate code wa° enacted. It is not believed  n e c e s s a r y  to 
substitute references to the n e w  code.

S e c . 5 1 . This section proposes for repeal a paragr aph in 
the competitive bid lav; that was rendered  obsolete by the 
passage  of the initiative deregulating air carriers.
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Sec. 5 2 . This section w o u l d  add a reference in the law 
describing the pa rti a l l y  exempt service to a position placed 
in the partia lly exempt service by AS 44.47.365. The a m e n d­
men t  was requested by the division of personn el in the 
D epartment of Administration.

S e c s . 53 - 6 0 . Fo llowing the passage of ch. 95, SLA 1982, 
several discrepancies were discovered  in the legal 
descriptions of the land to be included in the Chilkat Bald 
Eagle Preserve. The commissione r of n a tura l resources has 
r e q u ested that these descriptions be corre cted in the 
revisor's bill. In the m e m o r a n d u m  to the revisor that 
transmitted the corrections, the c o m missione r stated:

The Eagle Preserve legislation was w r i t t e n  according to 
a reference map. When the legal descriptio n was w r i t­
ten, correct land description notations were not 
u t i lized in defining the river, portions of pre vi o u s l y  
surveye d land, and one m a p p e d  section of 1 and was 
inadverte ntly left out of the description.

At the January, 1983 Eagle Preserve A d v i s o r y  Council 
meeting, an e x pla nation and p r e s e n t a t i o n  was made  to 
request changes to correct the legal description. The 
Eagle Preserve A d v isor y Council and Departme nt of N a t u­
ral Resources r e v i e w  has concluded that these changes 
are valid  and in keeping w i t h  the legislative intent 
and documentation.

Therefore, I request that these corrections be i n c o r­
porated into your 1986 revisor's bill.

The backup materia l for the revisor's bill includes maps of 
the areas involved and a de scription of the source of the 
error w h e r e  that was ascertainable, and w i l l  be m a d e  a v a i l­
able to the committee or any m e m b e r  upon request.

Secs » 6 1  and 6 2 . These sections w o u l d  repeal two programs, 
the A l a s k a  Industrial Incentive Act and the Industrial 
Incentive Tax Credit Act, w h i c h  have bee n fully executed.
By the terms of AS 43.25.110, the former p r o g r a m  was closed 
to n e w  participants on June 30, 1968. AS 43.26.070 closed 
the latter p r o g r a m  on June 30, 1971. The repeal was 
suggested by the regulations attorney in the Depar tment of 
Law.

Sec. 6 3 . In 1983, the legislature repea l e d  AS 44.33.040. 
However, the reference to that section in the definitions
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for AS 45.89 (the R esid ential Ener gy C o nserva tion Fund) was 
not amended to reflect that. This section proposes the 
deletion of the reference in the same m a n n e r  that similar 
references w e r e  deleted in the 1983 Act (ch. 79, SLA 1983).

Sec. 6 4 . The amendment w o u l d  make the liability for burial 
expenses dependent upon relation ship to the d eceased rather 
than u p o n  a c ombination of r e l ationship and sex. This 
amendment was reque sted by the A laska Women' s Commis s i o n  and 
was discussed on page 59 of their " R eview of the Alaska 
Statutes for Sex D i scrim ination."

Sec. 6 5 . This w o u l d  make the Act effecti ve immediately.

D R D :mkr 
M2:058

Enclosure



RECORDS 
~ CERTIFICATION

I, the undersigned, an employee of the State of Alaska, do hereby certify 

that the microfilm images on this micri • are accurate reproductions 

o f the original records of the State of Alaska as accumulated during the 

regular course of business, and that it is the established policy and practice 

o f this State to microfilm its records and to dispose of the original records 

after microfilm reproductions have been made.





ALASKANS FDR LIEN LAV/ REFORM 
840 K STREET SUITE 200 
ANCHORAGE, ALASKA 99501 

(907) 274-6581

F e b r u a r y  3, 1 9 8 6

M. Mike Miller 
Judiciary Committee Chairman 
Alaska State Legislature 
Pouch V (MS 3100)
Juneau, Alaska 99811

Re: Alaskans for Lien Law Reform
House Bill 494

Dear Mike:

Please find enclosed a copy of the information packet we have been 
distributing and using in our efforts to gain support for House Bill 494.

It's purpose is to provide background information on the existing lien 
lav/ and to summarize our position regarding the proposed changes.

Gaining support from the general public appeared to start out slowly. 
However, through public meetings, personal contacts, and mail-outs, 
support is steadily increasing.

Thank-you for your time and consideration concerning House Bill 494.

Sincerely,

APRIL REILLY 
Steering Committee
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LIEK LAW HISTORY

In 1979 c e rtain a m e n d m e n t s  w e r e  m a d e  to the A l aska Lien Laws which
have caused large m o n e t a r y  loss e s  to material supp l i e r s  and
sub-contractors. The intent of these amendments w a s  to exp e d i t e  loan 
c l osings on the sale of real pr o p e r t y  and also to a s sure that no liens 

could be att a c h e d  after the p r o p e r t y  was sold. In a joint m e e t i n g  held 
between s u p p l i e r s , sub-contractors, title companies, and l e nding 
institutions it was agreed that this n e w  bill would allow the lending

i nstitutions to be s e cured by a first deed of trust on their interim

construction fina n c i n g  w h i c h  gave them p r iority over all l i e n s  or 
e ncumbrances w h i c h  m a y  be recorded by a m a terial supplier or 

sub-contractor.

In exchange for giving up a h istorical p riority position, s uppliers 

and sub-con t r a c t o r s  w e r e  to be pro v i d e d  a ve h i c l e  by w h i c h  they could 

put the lending i n s t i tution on notice that they we r e  a supplier of 

record, and in so doing, p r o t e c t  the suppliers interest. The m e t h o d s  
p ro v i d e d  to m a t e r i a l  s uppliers and sub - c o n t r a c t o r s  under the n e w  law 

were:

1. Notice of Right to Lien and
2. Stop P a yment N o tice

The intent of the "Notice of Right to Lien" was to i n form the lending 
institution, and the p r o p e r t y  owner, that a supplier or s u b - c o n t r a c t o r  

had pr o v i d e d  m a t e r i a l s  or s ervices to a specific p r oject and th e y  m a y  

h a v e  a claim on the interim c o n s t r u c t i o n  financing. The further 
inter.t of this n o t i c e  w a s  to g uarantee that the l e nding in s t i t u t i o n  

w o u l d  m o n i t o r  the disbur s i n g  of i n terim c o n s t ruction funds to assu r e  

that p e rsons w h o  had given t h e m  a "Notice of Right to Lien" w o u l d  be 

p a i d  from each draw.

The "Stop Payment Notice" amen d m e n t  was added as an a d d i t i o n a l  m e t h o d  

for securing a payment, w h e n  past due f r o m  i n terim cons t r u c t i o n  
financing. The intent of this a m m e n d m e n t  was to cause the lending 
i n s t i tution to w i t h h o l d  the a m ount claimed by the m a t e r i a l  s upplier or 

sub-contractor f r o m  the ne x t  draw and to d isburse the funds d i r e c t l y  

to the claimant.

Since there is no l i a b i l i t y  on the pa r t  of the l e nding i n s t i t u t i o n  for 
failing to d i s r e g a r d  the i n tent of t h e s e  amendments, they h a v e  been 
c i r c u mvented to a large degree. I n t e r i u m  c o n s t r u c t i o n  draws are being 

d isb u r s e d  dir e c t l y  to the contractor w i t h  n o  assu r a n c e  that the 

m a t e r i a l  supplier or s u b - contractor wi l l  be paid. In m a n y  instances 
the c ontractor w i l l  use the s e  funds for p u r p o s e s  other than p a y i n g  his 
s upp l i e r s  or sub-contractors.
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A  "Stop Payment Notice" rarely accomplishes the purpose for which it 
was intended. The lending institutions in many instances interpret 
this notice as indication that the contractor is in financial trouble 
and they will call the loan; thereby stopping all draw requests until 
the liens are removed or the loan is satisfied. Or they may just hold 
the notice for a period of 30 days at which time the current law 
mandates that a law suit be instigated to collect the debt. In 
addition, the current law mandates that a claimant must pro/ide a b-’-'d 
equal to the amount of the claim. With the current cost of bonding, 
legal fees and the length of time it takes to get a court date a 
claimant will rarely recover the amount owed to him. Interestingly 
enough the lending i n s t i t u o n s  continue making draws to satisfy their 

interest charges.

A  "Claim of Lien" in many instances has no value. The lending 
institution has priority over all other encumbrances through their 
First De^d of Trust position. In the event of foreclosure the lending 
institutions First Deed of Trust must be paid in its entirety before 
any other claims can be satisfied, in spite of the fact that the 
lending institution m a y  have disbursed construction funds directly to 
the contractor with no regard to a supplier, or sub-contractors 

"Notice of Right to Lien".
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POSITION

The suppliers and s u b - c o n t a c t o r s  position is really quite simple:

We should have the right to reasonably expect to be compensated 
for the materials supplied and work performed that adds value to 
someone elses property, and in the event this does not occur we 
have equal opportunity for recovery under the law.

The trade off or "trust m e  legislation" of 1979 is si m p l y  not working.

Lending institutions are in the best position to review and determine 
a contractors financial capability. They have or can have complete 
access to a contractors financial information because they control the 
purse strings. However, loan officers have little or no incentive 
under existing law to control disbursements so as to assure that 
suppliers and sub-contractors are paid. At a minimum all they need do 
is assure that the materials are incorporated into the real estate 
before they disburse to the contractor. Whether the contractor pays 
the suppliers or the sub-contractors is really of little concern, 
because they (the lending institution) are always in first position. 
This enables them to foreclose and extinguish the liens of suppliers 
and sub-contractors in the event the contractor ultimately fails to 
perform. When an institution fails to exercise good control of funds, 
it is difficult to understand why their investment should be given 
priority at the expense of suppliers and 'sub-contractors.

There is no viable vehicle for a supplier or sub-contractor to compel 
a lending institution to disburse loan draws for materials purchased 
or work performed.

When the supplier or sub-contractor attempts to utilize a stop 
payment, or otherwise involve the loan officers, typically the lending 
institutions first reaction is to draw down available proceeds to 
cover interest and other charges or even to call the loan.

Conclusion. The make up of the lending institutions as well as the 
environment underwhich the legislation was drafted in 1979, differs 
from that of today and perhaps is one of the prime reasons requiring a 
change in this legislation.

It .is evident that the current law is not working. The unusal large 
numbers of business failures, bankruptcy's, and foreclosures bear this 
out. If some form of protection for sub-contractors and material 
suppliers is not legislated, there will continue to be many 
bankruptcy's and foreclosures. In addition, the cost of construction 
will increase dramatically due to the increase in cost of materials 
and services to cover the loses sustained through the inequities in 
the existing law.
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CA S E  H I S T O R Y  
E X A M P L E

P R O J E C T  Residential Units - Fairbanks

L E N D E R  Bank

A C C O U N T  PROFILE Customer for several years
Slow payment record

HISTORY. Because of previous problems with this customer and before 
supplier would enter into an agreement to sell the project, the 
lending institution agreed to monitor the loan and disburse funds 
direct to the supplier. After the project was in process the account 
went 30 days past due and was closed. The supplier contacted the bank 
was told they (the bank) were working on the draws and payment would 
be sent in about 10 days. Additionally, the bank requested that the 
account be left open.

When the account was (45) days past due and no payment received, the 
supplier again called the bank and was told the loan officer was on 
vacation. Again the bank requested that the account remain open and 
that if the materials were allowed to go they would cover the 
purchases. The supplier was also told there were more than enough 
funds to cover the balance due. A  check would be cut as soon as the 
loan officer returned.

When the account was (60) days past due the supplier closed the 
account. The bank was contacted. The loan officer m e t  with supplier, 
who was again advised that they were working on draws that would bring
the account current. The loan officer requested that the account
still be left open. Supplier recorded claim of liens.

When the account was (70) days past due the bank filed foreclosure 
with no advance notice to supplier.

A C T I O N  TAKEN. Timely recorded Notice of Right to Lien and notified
lender. Filed Claim of Liens totaling $214,000.

R ESULTS. Without notice bank filed foreclosure notices. Bank offered 
supplier $85,000 in settlement. Customer filed bankruptcy. Loan 
officer resigned from his position at the bank.

SUMMARY. Under the existing law supplier filed all proper documents, 
and additionally had the assurance of the lending institution that 
they would disburse directly to them. The supplier had no other 
recourse except to sue the lending ii.stitution or settle because of 
the first position given the bank under the present lien lav
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1986 - PROPOSED AMENDMENTS TO THE LAW

A b o l i s h m e n t  of A c k n o w l e d g e m e n t  of R i g h t  to Lien

Ad o p t i o n  of a D i r e c t - P a y m e n t  Notice which requires the owner's 
construction lender to make a direct payment to the claimant from 
the next construction draw, unless the owner timely objects to 
the Notice, in which case the lender is required to make a joint 
payment to the claimant and owner and leave it up to them to work 
out their disputes.

C l a i m a n t s  other t h a n  indiv i d u a l  l a b o r e r s  a r e  given e q u a l  p r i o r i t y

with a prior-rec_.ded deed of trust for constuction financing in 
cases of original construction. Individual laborers (excluding 
individual sub-contractors) and trustees of employment benefit 
trusts for such laborers continue to have priority over 
prior-recorded deeds of trust.

T h e  d e adline is e x t e n d e d  for r e c o r d i n g  a Noti c e  of R i g h t  t o  L i e n  
or C l a i m  of Li e n  a f t e r  a N o t i c e  of C o m p l e t i o n  is r e corded to give 
the latter job trades more time to prepare their statements and 
determine if they have a payment problem.
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TESTIMONY OF

ALASKA CHAPTER 

THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA

TO

HOUSE LABOR AND COMMERCE COMMITTEE 

ON

LIEN LAW REFORM 

HB 494

F E B R U A R Y  26, 1986



AGC-Alaska on behalf of our over 800 member firms appreciates the opportunity 

to comment on HB 484.

The proposed legislation affects three significant areas of the existing 

law: WHO CAN CLAIM A LIEN; THE ABILITY TO IMPACT CONSTRUCTION DRAWS; and

PRIORITY OF LIENS.

Who Can Claim a L1en

Presently, a person without a direct contract with an owner (most 

subcontractors and suppliers) may not claim a H e n  unless an "acknowledgment 

of right to H e n 1’ signed by the owner 1s obtained by the owner (an exception

to this requirement 1s a person claiming a labor lien for work he

performed). Without the existence of a H e n  law there 1s no right to sue an 

owner because no contract exists between the owner and a subcontractor or 

supplier.

HB 494 eliminates the "Acknowledgment of Right to Lien" requirement. Thus, 

anyone who supplied labor, materials, services or equipment may file a Hen. 

There 1s no requirement that the owner even know the claimant was one of the 

persons supplying the labor, materials, services or equipment.

HB 494 would institute an optional "Notice of Intent to Furnish Labor,

Materials, Sources or Equipment." (See Section 6) The purported effect 1s to

shift the burden of proof 1n any action based un a Hen. However, it does not 

limit the ability of anyone to file a Hen. Further, this provision does not



require a H e n  claimant to prove that the owner knew or consented to the 

claimant supplying the materials, services or equipment.

In short, the proposod change will result 1n a substantial Increase 1n the 

filing of Hens by persons unknown to the owner. Owners and financial 

institutions will retain a greater portion of the general contractors money 

and property sales will be Impeded and more litigation will result.

The Ability To Impact Construction Draws

Under existing law a "stop payment notice" can be given by a H e n  claimant to 

the lending institution, if payment 1s more than 20 days overdue. However, to 

stop payment for more than 30 days the claimant must file suit within that 30 

day period.

HB 494 would substitute a "direct payment notice" for the existing "stop 

payment notice." Under the proposed "direct payment notice" the lending 

Institution must pay the claimant directly unless an objection 1s received by 

the owner within 10 days. If an objection 1s received the lender must 

distribute the money directly to the claimant and the owner.

The net effect of the provision would be to tie up money anytime there 1s a 

dispute between a general and subcontractor or supplier. The result could be 

an Increasing number of projects not being completed, i.e. more foreclosures.
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Under existing law a prior encumbrance 1s preferred to a H e n  (except a H e n  

by a person actually performing labor). HB 494 proposes to give equal 

priority to all Hens for "original" construction with a prior recorded 

encumbrance. While the term "original construction" needs to be defined, AGC 

concurs with the overall Intent of this provision - equal priority of liens 

with construction lenders.

In summary, ,AGC recommends that no changes be made to the present system of 

claiming and establishing H e n s  cr stop payment notices. AGC does support 

legislative changes to the priority presently enjoyed by construction lenders.

Priority of Hens

HB494.1d
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Original sponsors: Gotten, Ssvmsnski,
Phillips, et al

111 T H E  HOUSE BY T H E  JUDICIARY COMMITTEE

CS FOR H O U S E  B I L L  NO. 494 (Judiciary)

III THE L E G I S L A T U R E  OF T H E  STATE O F  ALASKA 

FOURTE E N T H  L E G I S T A T U R E  - SECOND S E S S I O N

A BILL

For an Act entitled: "An Act r e l a t i n g  to liens for labcr or mater i a l

f u r n i s h e d . "

BE IT E N A C TED B Y  T H E  LEGISL A T U R E  O F  T H E  STATE O F  A L A S K A :

* Section 1. AS 34.35.062 is r e p e a l e d  and r e e n a c t e d  to read:

Sec. 34.35.062. C O N S T R U C T I O N  FINANCING. (a) A claimant to w h o m  

payment for the labor, material, service, or equipment f u r n ished for a 

project is past due m a y  give the lender a s t o p - l e n d i n g  notice.. The 

claimant shall at the sane tine give a copy of the notice to the owner 

and to each prime contractor  w i t h  w h o m  or t h r o u g h  w h o m  the c l a imant or 

the claimant's debtor has contracted. A s t o p - l e n d i n g  notice shall

(1) instruct the lender to step disbursing, advancing, or 

otherwise p r o v i d i n g  construction f i n a n c i n g  for the project;

(2) be v e r i f i e d  b y  the claimant;

(3) state the c laimant's name, address, and telephone

number;

(4) describe the labor, mat erial, service, or equipment
i

furnis hed b y  the claimant and state the n a m e  of the person to w h o m  

furnished;

(5) describe the real p r o p e r t y  improved b y  the labor, j

material, service, or equipment and state the n a m e  of the p e r s o n  the j 

c laimant believes to be  ̂ o w n e r  of the real property;

(6) state the amount due and u n p a i d  to the claimant for the 

labor, material, service, or equipment.

(b) A stop-lending notice is b i n d i n g  u n o n  a lender f r o m  the
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the lender hac r e c eive d it and h a d  a reasonable o pportuni ty to act 

upon it un til it expires or is revoked. A n o t i c e  expires on the 91st 

day after it is received b y  the l e nd er unless the claimant has c o m­

men c e d  an action on the claim that is the subject of the n otic e before 

that day and the lender has re ceived w r i t t e n  n otification of the
I

action. A stop-lending notice m a y  be revo ked at an”' tine in w r i t i n g  

signed by the claimant. E xpira t i o n  or revoc a t i o n  of a notice extin- i 

guishes the liability of the lender to the claimant u nder (c) of this 

subsection.

(c) A  lender w h o  disburses, advances, or otherwise provides 

construction  financing for a p r o ject  after  it is the subject of a 

stop-lending  notice is liable to the claimant in an amount equal to
i

the lowest of the folloving amounts:

(1) the amount of c o n s t r u c t i o n  financing disbursed, a d­

vanced, or otherwise provide d b y  the lender after receipt o f  the 

claimant's stop-lending nctice; if there are two or m o r e  stop-lending 

notices ,/hen the disbursement occurs, the lender's liability to each 

claimant is b a s e d  on the c l a i m a n t’s r a n k i n g  under AS 34.35.112;

(?) the amount owed to the claimant, including interest,
I

costs, and attorney's fees, for labor, material, service, or equipmentj 

furnished for the project b y  the claiman t as established b y  a writtenj 

agreement signed on or after the date o f  the stop-lending n o t i c e  b y  j 

the claimant, the owner and the prime c o n t r a c t o r  with w h o m  or through, 

w h o m  the claimant or the claimant's debtor  has contracted or b y  aj 

final judgment in an action in w h i c h  the owner, the claimant a n d  the 

claimant's debtor are n a m e d  and, if necessary, served parties;

(3) 150 percent of the am ount stated in the stop-le nding

notice.

(d>

CSHB 4 9 4 (Jud)

Within 10 days after r e c e i v i n g  the w r i t t e n  agreement or a
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certi f i e d  copy of the ju dgment u n d e r  (c)(2) of thin section e s t a b­

lishing the a mount owed to a claimant from w h e n  It has a b i nd ing 

s t o p - l e n d i n g  notice, 2 lender shall 3 e nd to the claimant a v e r ifi ed 

statement showing, by date and amount, all construc tion financing 

pr o v i d e d  b y  the lender for the project, Except as provided in (e) of
I

this section, the lender shall include with the statement payment in
i

the amount of the l e n d e r’s liability to the claimant under (c) of this 

section,

(c) If there are two or m o r e  claimants to w h o m  a lender is or 

m a y  be liable u n d e r  (c) of this section and the lender is u n c e r t a i n  as 

to the amount of its liability or p o s sible liability to each, the 

lender n a y  b r i n g  an a ction to require the claimants to interplead 

their claims,

(f) A d r a w  against construc tion f i n a n c i n g  m a y  be m a d e  o n l y  after 

c e r t i f i c a t i o n  of job progress Is delivered to the lender by the owner. 

The form of the certificatior, m a y  b e  p r e s c r i b e d  b y  the lender and 

shall include

(1) a statement of the p r o gress of the project, Including 

the p e r c e n t a g e  of completion of the project;

(2) the name, address, and telephone n um ber of each prime 

c ontractor w h o  has furnished labor, material, service, or equipment j 

for the project;

(3) the amount owed b y  the owner to each listed prime 

contractors and ^

(4) the p o rtio n of the d r a w  that the owner w i l l  pay to each 

listed prime contractor,

(g) The owner shall use each d r a w  as indicated in the c e r t i f i­

cates given b y  them to the lender u n d e r  (f) of this section. The 

lender m a y  not be required to v e r i f y  the i nform ation in a c ertificate

-3- CSHB 494<Jiud)



and ic not liable for an error in a certificate.

(h) An owner w h o  i n t e n t i o n a l l y  fails to apply constr u c t i o n  

fir.arici.ng proceeds as indicated by the c e rtificate requi red u n d e r  (f) 

of this section is guilty  of a class A misdemeanor. T h e  p e n alty  

p r o v i d e d  u n d e r  this subsection does n o t  r e p la ce any other p e n a l t y  that 

n a y  b e  p r o v i d e d  for bv law for the sane conduct.

(i) U i t h i n  10 days after b e i n g  requested, a lender shall provide ! 

a person who has given the lender a s top-l e n d i n g  notice w i t h  a c o p y  of

(1) each certificate r e c e i v e d  by the lender u n d e r  (f) of 

this section; and

(2) a verified c e r t i f i c a t e  stating the amount of c o n s t r u c­

tion fi nan c i n g  proceeds committed b y  the lender for the p r o j e c t  that 

h a v e  not b e e n  disbursed by the lender.

(i) The lender m a y  not p r o v i d e  constr u c t i o n  f i n a n cing proceeds 

for p a y m e n t  of indebtedness of the ovroer that, is n o t  incu rred for the 

project.

* Sec. 2. A S  3 4 . 3 5 . 0 6 4 (a; is a m e n d e d  to read:

(a ) B efor e furnishing labor, material, service, or e q u i p m e n t  for 

a project, a p e r s o n  [AFTER E N T E R I N G  INTO A  CONTRACT, A CLAIMANT] may 

give a n otic e o f  right to lien to the o w n e r  or owner's a g e n t  [AND THE 

L E N D E R ] . If the notice is given in a c c o rdance w i t h  this section, the 

owner has the burden of p r o o f  to show chat the owner did n o t  k n e w  of 

or conse nt to the furnishing of the labor, materiel, service, or 

equip m e n t  by the claimant in an action to foreclose the claimant:fs 

lien on the p r o p erty u n d e r  AS 3 4.35.050 - 34.35. 120. O t h e r w i s e  the 

c laimant has the burden cf p r o o f  to s h o w  that the owner k n e w  o f  and 

c o n s e n t e d  to the furnishing of the labor, material, service, or e q u i p­

ment. Th e notice of right to lien s h a 1! b e  in writing, s t a t e  that  it 

is a n otice of a right to assert a lien against real p r o p e r t y  [A 

HB 4 9 4 (Jud) -4-
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B U I L D I N G  O R  O T H E R  IMPROVEMENT] for labor, materials, s e r v i c e s ,  or 

equipment furnished in c o n n e c t i o n  with a p r o j e ct [CONSTRUCTION, A L T E R­

ATION, O R  R E P A I R  CF TIIE B U I L D I N G  O R  O T H E R  I M P R O V E M E N T ] , and c o n t a i n

fl) a legal d e s c r i p t i o n  sufficie nt for i d e n t i f i c a t i o n  of 

the real p r o p e r t y  [UPON W H I C H  T H E  B U I L D I N G  O R  OTHER I M P R O V E M E N T  IS 

L O C A T E D ] ;

(?.) the name of t h e  owner;

(3) the name and a d d ress of the claimant;

(A) the name and a d d r e s s  of the p erson with w h o a  the c l a i m­

ant contracted;

(5) a general d e s c r i p t i o n  or the labor, materi a l s ,  ser­

vices , or equipm ent provided cr to b e  p r o v i d e d ;

(6) a statement tha t the claimant n a y  be entitled to record 

a claim of lien? and

(7) the following statement in type no smaller t h a n  that

u s e d  in p r o v i d i n g  the i n f o r m a t i o n  required, b y  (1) - (b) of this

subsection: UARNING: Unless p r o v i s i o n  is [HAS BEEN] made f o r  payment

of suns that m a y  be due to t h e  undersigned, your above p r o p e r t y  m a y  be

subject to foreclosure to s a t i s f y  those sums even though y c u  n a y  pay 

[THIS CLAIM, Y O U  MAY BE L I A B L E  F O R  P A Y M E N T  DIR EC T L Y  TO T H I S  CLAIMANT, ! 

N O T W I T H S T A N D I N G  THE FACT T H A T  P A Y M E N T  HAS BEEN MADE TO] a p r i m e  c o n­

tractor or other person for th e labor, material, service, or e qu i pment ; 

f urnished b y  the undersigned [ P A R T Y ] .

Sec, 3. A S  34.35.067 is a m e n d e d  to read: j

Sec. 34.35.067. R E C O R D I N G  N O T I C E  O F  R I G H T  TO LIEN. A  n o t i c e  of

right to lien may be r e c o r d e d  b y  a claimant at any tine a f t e r  the

c laimant enters [ENTERING] into a contract for or first furn ishes i

labor, material, service^ or equipment [FURNISHED] in c o n n e c t i o n  w i t h

a project [THE CONSTRUCTION, A L T E R A T I O N  O R  R E P A I R  OF A B U I L D I N G  O R

-5- CSHB 494 (Jud)
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O T H E R  I M P R O V E M E N T ] . The. n o t i c e  shall be recorded in the sane m anner 

as s p e c i f i e d  for the r e c o r d i n g  of a clain of lien under A S  34.35.070.

* Sec. 4. AS 34.35.070(a) i3 a m e n d e d  to read:

(a) A  [SUBJECT TO T H E  P R O V I S I O N S  OP AS 34.35.069(a), A] claimant

m a y  record a clain of lien a f t e r  e n t e r i n g  into a contract for a p r o j­

ect [THE CONSTRUCTION, A L T E R A T I O N ,  O R  R E P A I R  O F  A BUILDING O R  I M PROVE­

MENT], A c l a i m  of lien m a y  not be r e c orded later than the tiiue spec­

ified u n d e r  AS 34.35.068.

* Sec. 5. A S  34.35.071(a) is a m e n d e d  to read:

(a) T h e  owner of r e a l  p r o p e r t y  that m a y  b e  subject to a lien

u n d e r  A S  34.35.050 - 3 4 . 3 5 . 1 0 0  m a y  a n n ounce the dace of c o m p l e t i o n  of

the p r o j e c t  [A BUILDING O R  OTHER. I M P R O V E M E N T  O N  THE PROPERTY] by

(1) recording a n otice of c o m p l e t i o n  after c o m p l e t i o n  of

the p r o j e c t  I CONSTRUCTION, A L T E R A T I O N  O R  REPAIR OF THE B U I L D I N G  OR

O T H E R  IMPROVEMENT] in the o f f i c e  of the r e c order of the d i s t r i c t  in 

w h i c h  the real property [ B U I L D I N G  O R  O T H E R  IMPROVEMENT] is situated; 

a n d

(2) giving n o t i c e  at leant five days before the recording 

of the n o t i c e  o f  completion to all claimants w h o  have g i v e n  a notice 

of right to lien or a s t o p - l e n d i n g  [STOP-PAYMENT] notice to the owner 

and the lender prior to 10 days before r e c o r d i n g  a notice of c o m p l e­

tion; the n o t i c e  must i n c l u d e  a copy of the notice of c o m p l e t i o n  and a 

statement a d v ising claimants that a notice of completion w i l l  be 

r e c o r d e d  n o t  earlier than f i v e  days after the date of the notice.

* Sec. 6. AS 34.35 is amended b y  a d d i n g  a n e w  section to read:

Sec. 34.35.074. CIVIL SUITS. (a) A p e r s o n  injured b y  a v i o l a­

tion or AS 34.35.050 - 34.35. 120 m a y  b ring a civil, action

(1) except as p r o v i d e d  in AS 34.35.062(c), for a c t u a l  and 

c o n sequent ial damages that a r e  p r o x i n a t e l y  caused by the v iolation

CSI1B 494 (Jud) - 6 —
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plus coats, including r e a s o n a b l e  attorne y's fees;

(5) to enjoin the violation, and if the p a r s o n  prevails, 

the person shall be a w a r d e d  costs, incl uding reasonable  attorney's 

fees.

(b) A  claimant w h o  files a stOD- lending notice or has a claim of 

lien recorded under AS 34.35. 075 and w h o  fails to prompt ly remove the 

stop-lending  notice or c l a i m  of lien iron the record u p o n  receiving 

payment in full on the c l a i m  or d i s c o v e r i n g  that the stop-lending 

notice or c l a i m  of lien is its. error, unjust, prematura o r  excessive is j 

liable for actual and c o n s e q u e n t i a l  d a mages caused by the f i l i n g  of 

the s top- l e n d i n g  notice or i m p r o p e r l y  r e c orded claim of lien plus 

costs, including reaso n a b l e  a t t o r n e y’s fees.

* Sec. 7. AS 3 4 . 3 5 . 0 8 0 (a) is a m e n d e d  to read:

(a) A lien p r o v i d e d  for in AS 34.35.050 - 34.35. 120 does not 

b i n d  real pro perty [A BUILDING, S T R U C T U R E , Oil OTHER IMPROVEMENT] for 

m o r e  than six months a f t e r  the claim o f lien is r ecorded fFILED] f 

unless an action  i3 c o m m e n c e d  in [SUIT IS BROUGHT BEFORE] the proper 

court to enforce the lien w i t h i n

(1) [WITHIN] that time_;_ [,] or

(2) [WITHIN] si:: m onths after recording of an extension 

notice in the same r e c o r d i n g  office i/ithir. the or iginal six-month 

period showing the recording date and the b o o k  and page or instrument 

nu m b e r  of the initial c l a i m  of l i e n , and the balance owing.

* Sec. 8. A S  34.35.080 is a m e n d e d  by adding a n e w  subsectio n to read:

(c) A lien whose d u r a t i o n  is e x t ended by c o mmencement of an 

action u n d e r  (a) of this section is v o i d  as against a person who, 

after the commencement o f  the action and w i t h o u t  k n o w le dge or actual 

notice of its pendency, a c q u i r e s  an interest in the subject p r o per ty 

in good faith for v a l ua ble consideration, unless a n o t i c e  of the

-7- CS1
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pe n d e n c y  of the action has b e e n  duly filed for r e c o r d  before the tine 

the p e r s o n’s conveyanc e is duly tiled for record. Notic e of the 

pe n d e n c y  of the action shall conform to the requi rements of AS 09.45.- 

790.

* Sec. 9. AS 34.35.112 is amended co read:

Sec. 34.35.112. P A Y M E N T  OF C L A I M A N T’S LIENS. O O  If more than 

one lien c r eated under AS 34.35.050 - 34.35.120 is claimed again3t

property, the court in its judgm e n t  shall declare the rank o f  each

lien or class of liens in the fol lowing order:

(1) all persons other than prime contractors or subcontrac-
i

tors vr.th lien rights u n d e r  AS 34.35.050(1);

(2) the trustees of employment b e n e f i t  trusts ^or persons

described in (1) of this subsection;

(3) all m a t e r i a l m e n  and s u b c o n t r a c t o r s ;

(4) (SUBCONTRACTORS, INCLUDIHCJ prime contractors other 

than the g e n e r a l  contractor (AND PERSONS D E S C R I B E D  IN AS 34.35.050- 

<5)7;

(5) the general  contractor.

(b) For purposes of AS 34.35.050 - 34.35.120, if the proceeds of 

the f o reclosur e sale of the p r o p e r t y  are insuf ficient to pay the lien 

claims of all persons who h a v e  recorded claims [A CLAIM] of lier., the i

(1) [THE] liens o f  all individuals w i t h  lien rights under: 

AS  34.35.050(1) shall first be p a i d  in full, or pro rata if the pro- j 

ceeds are insufficient to pay them in full; ,

(2) [THE] liens o f  trustees of employment benefit trusts 

for persons described in (1) of this subsection  shall be paid in full 

or pro rata if the proca ds are i nsufficient to p a y  them in full;
I

(3) [THE] liens of m a t e r i a l m e n  and subcontractors shall b e  

paid in full or pro rata if the proceeds are Insufficient to pay them

CSHB 4 9 4 (Jud) -P-



(4) liens oI pgr-sons described. ir*. \S 3 4 . 3 5 . 0 5 Q < ,5) and [ OUT 

OF THE REMAINDER. THE SUBCONTRACTORS, INCLUDING] nrine c o ntra ctors^ 

o ther than the general contractor, shall be paid in full [,] or pro 

r a fa if the remainder is insufficient to pay them in full; and

(5) lien of the general c ontra ctor [THE Dr.LaflCE] shall be 

paid out of [TO T E E  GENERAL CONTRACTOR; A G E N E R A L  C O N T R A C T O R  IS ENTI- 

TLED TO E X E C U T I O N  FOR] the b a l a n c e  [DUE A F T E R  DISTRIBUTICIT].

Sec. 10. AS 34.35.112 is amended b y  a dding a n e w  subsection to read: 

( j )  For purposes of AS 34.35.050 - 34.35.120, if the proceeds of 

the for ecl o s u r e  sale of the. p r o p erty are sufficient to pay the. lien 

claims of nil persons w h o  h a v e  r e c orded claims of lien, the balance 

shall be paid to the person w h o  owned the pr operty b efore  the f o r e c l o­

sure sale.

Sec. 11. AS 34.35.114(c) is r e p e a l e d  and reenacted to read:

(c) A person who receives a etop-l e n d i n g  notice or notice of

right to lien identifying a project for which the p e rson is not the 

lender shall n otify the claimant in vnriting w i t h i n  10 days after 

receipt of the notice that the p erson is not the lender.

Sec. 12. AS 34.35.114(d) is rep ealed and r e e n a c t e d  to read:

(d) A claimant shall, w ithin 10 days after receipt of a request, 

provide an owner or lender to w h o m  the claimant has given a s t o p - l a n d­

ing notice o r  notice of right to lien a w r i t t e n  statement o f  the 

amount due to the claimant and unpaid.

Sec. 13. AS 34.35.117(a) is amended to read:

(a) Except as provided under (b) of this section, a w r itten

w a i v e r  of lien or stop-lending [STOP-PAYMENT] notice of rights created

under AS 34.35.050 - 34 .35. 120 signed b y  a claimant requires no c o n­

sideration and is v a l i d  and binding. A w aiv er permitted under this



3 I1 

C|

! 7 

13 

0̂ 

20
i

!

22

25 j

26 |
I

2 7 1 

28 

29

section m a y  not relate to labor, materials, services, or equipment 

f u r n ished after the date the w a i v e r  is signed b y  the claimant.

* Sec. 14. A S  34.35.120(4) is amended to read:

(4) "c onct r r c t i o n  f i n a n c i n g” mea n s  [THAT P O R T I O N  OF] m o n e y

loaned or other credit extende d co an owner secured fcv an encumbrance

on real p r o p e r t y  to finance r  project on that [O R I G I N A L  C O NSTRUCTION  

OF A B U I L D I N G  O R  O T H E R  I MPROVEMENT ON, OR D E V E L O P M E N T  OF,] real p r o p­

erty [, BUT DOES H O T  INCLUDE

(A) FUNDS TO A C Q U I R E  REAL P R O P E R T Y ?

(B) FUNDS TO PAY PRINC IPAL A M O R T I Z A T I O N  CF E N C U M­

BRANCES 17ITU P R I O R I T Y  O V E R  THE E N C U M B R A N C E  S E C U R I N G  THE C O N S T R U C­

TIO N  FINANCING;

(C) FUND S TO PAY LOAN, COMMITMENT, TITLE, LEGAL,

CLOSING, R E C O R D I N G  O R  A P P R A I S A L  FEES ON THE C O N S T R U C T I O N  LOAN];

* Sec. 15. A S  34.35. 120(9) is amended to rt.ad:

(9) "give n o t i c e” means to na il a notice r e q uire d under 

AS 34,35.050 - 34.35. 120 by first-class mail  and b y  u s i n g  a form of 

m a i l  r e q u i r i n g  a signed receipt, or to deliver the notice and o btai n a 

receipt s i gned  b y  the person to w h e w  it is d i r ec ted or an agent of 

that person; a notice is ef fective w h e n  given or del iv e r e d  to

(A) [TO] a lender at the address d esi gnated in the

encumbra nce securing that lender;

(B) [TO] an owner at the last k n o w n  address of the

24
owner;

(C) CTO] a prime contracto r at the last known address 

of the prim e contractor;

(D) [TO] a pote ntial lien claimant at the address 

s p e c i f i e d  in a stop-l ending [STOP-PAYMENT] n otice  or n otice of 

right to lien or c l a i m  of lien?
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•' Sec. 16. AS 34.35. 120(13) is amended to read;

(13) "owner" naans  a person w h o  owns r eal p r o p erty or a 

possessor"/ interest in real n r o n e r t v  (THE B U I L D I N G  0?. O T H E R  TI3PR0VE- 

MEilT] and w h o  enters Into a contract, express or implied, for a p r o j­

ect. on that property [THE CONSTRUCTION, A L T E R A T I O N  O R  R E P A I R  OF A 

B U I LDING O R  IMPROVEMENT!}

* Sec. 17. AS 34.35.130 is amended b y  a dding a n e w  paragraph to read:

(17) "project" means construction, alteration, or r epa ir of 

an im prov e m e n t  on real p r o perty  or w o r k  dons to enhance the real 

p r o p e r t y  itself.

* Sec. 10. A S  34.35.069, 34.35.080(b), 34.35.114(a), and 34.35.110 are 

repealed.
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Cook
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Original sponsors: Cotten, Szymanski,
Phillips, et al

IN THE HOUSE BY THE J U D I C I A R Y  COMMITTEE

CS F O R  HOUSE BILL NO. 494 (Judiciary)

IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - SECOND S E SSION

A BILL

For an Act entitled: "An Act relati ng to liens for labor or material

f u r n i s h e d . "

BE IT ENACTED BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* Section 1. AS 34.35.062 is r e p e a l e d  and r e e n acted to read:

Sec. 34.35.062. C O N S T R U C T I O N  FINANCING. (a) A claimant to w h o m  

payment for the labor, material, service, or equipmen t furni s h e d  for a 

project is past due m a y  give the lender a s t o p - l e n d i n g  notice. The 

claimant shall at the same time give a copy of the n o t i c e  to the owner 

and to each prime con tra c t o r  w i t h  w h o m  or through w h o m  the claimant or 

the claimant's debto r has contracted. A s t o p - l e n d i n g  n o t i c e  shall

(1) instruct the lender to stop disbursing, advancing, or

otherwise p r o v id ing c o nst ruction fi nancing for the project;

(2) be v e r i f i e d  by the claimant;

(3) state the claimant's name, address, and telephone

n u m b e r ;

(4) describe the labor, material, service, or equipment

furnished by the c laimant and state the name of the p e r s o n  to whom 

furnished;

(5) describe the real p r o p e r t y  improved by the labor,

material, service, or equipment and state the name of the p erson the 

claimant bel ieves to be the owner of the real property;

(6) state the amount due and u np aid to the claimant for the 

labor, material, service, or equipment.

(b) A stop -l e n d i n g  notice is b i nding upon a lender f rom the time
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the lender has r e c e i v e d  it and had a reason a b l e  o p p o r t u n i t y  to act 

u p o n  it until it expires or is revoked. A  n o tice expires on the 91st 

day after it is r e c e i v e d  by the lender unless the claimant has c o m­

menc e d  an a ct ion on the claim  that is the subject of the notice before 

that day and the lender has r e c eive d w r i t t e n  n o t i f i c a t i o n  of the 

action. A  stop -l e n d i n g  n otice may be revoked at cany time in writing 

signed by the claimant. E x p i r a t i o n  or r e v o c a t i o n  of a notice e x t i n­

guishes the l iability of the lender to the claimant und er (c) of this 

s u b s e c t i o n .

(c) A  lender w h o  disburses, advances, or o t h e rwis e provides 

construction financing for a project after it is the subject of a 

stop-lending notice is liable to the claimant in an amount equal to 

the lowest of the f ollowing amounts:

(1) the amount of c o ns truction fi nancing disbursed, a d­

vanced, or o t h e rwise p r o v i d e d  by the lender after receipt of the 

claimant's stop-l e n d i n g  notice; if there are two or m o r e  stop-lending 

notices w h e n  the d i s b u r s e m e n t  occurs, the lender's liability to each 

claimant is b a s e d  on the claimant's ranking under AS 34.35.112;

(2) the amount owed to the claimant, including interest,

costs, and attorney's fees, for labor, material, service, or equipment 

furnished for the p r o j ect by the claimant as e s t a b l i s h e d  by a written 

agreement signe d on or after the date of the s top- l e n d i n g  notice by 

the claimant, the owner and the prime contractor w i t h  w h o m  or through 

w h o m  the claimant  or the claimant's debtor has contra c t e d  or by a

final judgmen t in an a ctio n in w h i c h  the owner, the claimant and the 

claimant's debtor are n a m e d  and, if necessary, served parties;

(3) 150 p e rcent of the amount stated in the stop-lending

n o t i c e .

(d) W i t h i n  10 days after receiving the w r i t t e n  agre ement or a 
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certified copy of the j u d gmen t u n d e r  (c)(2) of this section e s t a b­

lishing the amount owed to a claimant from w h o m  it has a binding 

s t op- lending notice, a lender shall send to the claimant  a verified 

statement showing, by date and amount, all c o n s t r u c t i o n  financing 

provi d e d  by the lender for the project. Except as p r o v i d e d  in (e) cf 

this section, the lender shall include w i t h  the statement payment in 

the amount of the lender's liability to the clai mant under (c) of this 

s e c t i o n .

(e) If there are two or mor e claimants to w h o m  a lender is or

m a y  be liable u nder (c) of this section and the lender is u n c e r t a i n  as

to the amount of its liability or possible l i a b ility  to each, the 

lender m a y  bring an action to r e q ui re the clai mants to interplead 

their claims.

(f) A  draw against c o n s t r u c t i o n  financing m a y  be made only after 

certi f i c a t i o n  of job progress is deliv ered to the lender by the owner. 

The form of the c e r tification  m a y  be pre scr i b e d  by the lender and 

shall include

(1) a statement of the progress of the project, including 

the percentage  of co mpletion of the project;

(2) the name, address, and telephone n u m b e r  of each prime 

c ontractor w ho has furnished  labor, material, service, or equipment

for the project;

(3) the amount owed by the owner to each listed prime

contra and

O  the p o rtion  of the d r a w  that the owner w i l l  pay to each 

liste me contractor.

(g ) The owner shall use each d r a w  as in dicated in the c e r t i f i­

cates given by them to the lender u nder (f) of this section. The 

lender m a y  not be required to v e r i f y  the inform a t i o n  in a certificate
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and is not liable for an error in a certificate.

(h) A n  owner who inte nt i o n a l l y  fails to apply construction 

financing p r o ceeds  as indicated by the certificate req uired under (f) 

of inis section is guilty of a class A misdemeanor. The penalty 

provi d e d  under this subsection does not replace any other p e nal ty that 

m a y  be p r o v i d e d  for by law for the same conduct.

(i) W i t h i n  10 days after being requested, a lender shall provide 

a p e r s o n  w h o  has given the lender a stop-lending n o t i c e  w i t h  a copy of

' 1) each certificate r e c e i v e d  by the lender u nder (f) of 

this section; and

(2) a verified certificat e stating the amount of c o n s t r u c­

tion f i n a ncing proceeds committed by the lender for the project that

have not be en d i s b ursed by the lender.

(j ) The lender m a y  not provide constr uction financing proceeds 

for p a yment of indebtedness of the owner that is not incurred for the 

proj e c t .

* Sec. 2. AS 3 4 . 3 5 . 0 6 4 (a^ is amended to read:

(a) Before furnishing labor, material, service, or equipment for 

a project, a p e r s o n  iAFTER E N T ERING INTO A  CONTRACT, A  CLAIMANT] may 

give a n o t i c e  of r ight to lien to the owner or owner's agent [AND THE 

L E N D E R ] . If the n otice is given in accordance w i t h  this section, the 

owner has the b u r d e n  of proof to show  that the owner did not k n o w  of 

or consent to the furnishing of the labor, material, service, or

equipment by the claimant in an action to foreclose the claimant's 

lien on the p r o p e r t y  under AS 3 4.35.050 - 34.35.120. Othe r w i s e  the 

claimant has the b u r d e n  of proof to show that the owner k n e w  of and 

consented to the furnishing  of the labor, material, service, or e q u i p­

ment . The n o tice of right to lien shall be in writing, state that it 

is a n o t i c e  of a right to assert a lien against real p r o per ty [A
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BUILDING OR O T H E R  IMPROVEMENT] for labor, materials, services, or 

equipment furnished in c o nnection w i t h  a p r o j e c t  [CONSTRUCTION, A L T E R­

ATION, OR R E P A I R  OF THE B U I L D I N G  OR OTHE R IMPROVEMENT], and contain

(1) a legal d e s c r i p t i o n  suffi cient for identific ation of 

the real p r o p e r t y  [UPON W H I C H  THE B U I L D I N G  O R  O T H E R  IMPROVEMENT IS 

L O C A T E D ] ;

(2) the name of the owner;

(3) the name and address of the claimant;

(A) the name and address of the p erson w i t h  w h o m  the c l a i m­

ant contracted;

(5) a general descr i p t i o n  of the labor, materials, s e r­

vices, or equipment  p r o v i d e d  or to be provided;

(6) a st atement that the claimant m a y  be en titled to record 

a claim of lien; and

(7) the following statement in type no smaller than that

used in p r o v i d i n g  the i nformation  r e q uired by (1) - (6) of this

subsection: WARNING: Unless p r o v i s i o n  i£ [HAS BEEN] m a d e  for payment

of sums that m a y  be due to the undersigned, your above property m a y  be 

subject to f or eclosure to satisfy those sums even though you m a y  pay 

[THIS CLAIM, Y O U  M A Y  BE L IABLE FOR P A YME NT D I R E C T L Y  TO THIS CLAIMANT, 

N O T W I T H S T A N D I N G  THE FACT T H A T  P A YM ENT HAS BEEN M A D E  TO] a prime c o n­

tractor or other p e r s o n  for the labor, material, service, or equipment 

furnished by the u n d e r s i g n e d  [ P A R T Y ] .

* Sec. 3. AS 34.35.067 is a m e nded to read:

Sec. 34.35.067. R E C O R D I N G  NOTICE OF RIG HT TO LIEN. A  notice of 

right to lien m a y  be recor d e d  by a claimant at any time after the 

claimant enters [ENTERING] into a contract for or first furnishes 

labor, material, service, or equipment [FURNISHED] in conne c t i o n  with 

a project [THE CONSTRUCTION, A L T E R A T I O N  O R  R E P A I R  OF A  BUILDING  OR
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OT H E R  I M P R O V E M E N T ] . The n otice shall be recorded in the same manner

as specified for the recording of a claim of lien u n d e r  AS 34.35.070.

* Sec. 4. AS 34.35.070(a) is amended to read:

(a) A [SUBJECT TO THE PROVI SIONS OF AS 34.35.069(a), A] claimant

m a y  record a claim of lien after entering into a contract for a pro j- 

ect [THE CONSTRUCTION, ALTERATION, OR R E P A I R  OF A  B U I L D I N G  OR I M P R O V E­

MENT] . A claim of lien m a y  not be recorded  later than the time s p e c­

ified under AS 34.35.068.

* Sec. 5. AS 34.35.071(a) is amended to read:

(a) The owner of real property that m a y  be subject to a lien 

under AS 34.35.050 - 34.35.120 m a y  announce the date of comple tion of 

the project [A B U I L D I N G  OR OTHER IMPROVEME NT ON THE PROPERTY] by

(1) r e c o r d i n g  a notice of comple tion after completion of 

the project [CONSTRUCTION, A L T E R A T I O N  OR R E P A I R  OF THE BUILDING OR 

OT 1ER IMPROVEMENT] in the office of the recorder of the district in 

wh i c h  the r e al p r o p e r t y  [BUILDING OR O T H E R  IMPROVEMENT] is situated; 

and

(2) g i v i n g  notic e at least five days b e f o r e  the recording 

of the notice of com ple t i o n  to all claimants w h o  have given a notice 

of right to lien or a s top-lending [STOP-PAYMENT] n o t i c e  to the owner 

and the lender p rior to 10 days b efore recordin g a n o t i c e  of c o m p l e­

tion; the n otice m u s t  include a copy of the notice of c ompletion and a 

statement advising claimants that a notice of compl e t i o n  will be 

recorded not earlier than five days after the date* of the notice.

* Sec. 6. AS 34.35 is amended by adding a n e w  section to read:

Sec. 34.35.074. CIVIL SUITS. (a) A  person injured by a v i o l a­

tion of AS 34.35.050 - 34.35.120 m a y  b r i n g  a civil action

(1) except as p r o vided in AS 34.35.062(c), for actual and 

consequential damages that are p r o x i m a t e l y  caused by the vi olation 
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plus costs, including r easonable attorney's fees;

(2) to enjoin the violation, and if the person prevails, 

the p ers on shall be awarded costs, including reaso n a b l e  attorney's 

f e e s .

(b) A claimant who files a s top-lending notice or has a claim of 

lien r e c orded u n d e r  AS 34.35.075 and who far’Is to p r o m p t l y  remove the 

s t o p - l e n d i n g  n o t i c e  or claim of lien from the record upon receiving 

payment in full on the claim or discovering that the stop-lending 

notice or cl aim of lien is in error, unjust, premature or excessive is 

liable for actual and conseq u e n t i a l  damages caused by the filing of 

the stop -l e n d i n g  n o tice or imp roperly recorded claim cf lien plus 

costs, inc luding r e a s o n a b l e  a ttorne y's fees.

* Sec. 7. AS 34.35.080(a) is amended  to read:

(a) A lien p r o v i d e d  for in AS 34.35.050 - 34.35.120 does not 

bind real p r o p e r t y  [A BUILDING, STRUCTURE, OR O T H E R  IMPROVEMENT] for 

more than six m o n t h s  after the claim of lien is recor ded [FILED] , 

unless an action is c ommenced in [SUIT IS BROUGHT BEFORE] the proper 

court to enforce the lien w i t h i n

(1) [WITHIN] that timej_ [, ] or

(2) [WITHIN] six m onths after r ecording of an extension 

n o t i c e  in the same r e c o r d i n g  o ffice within the original six-month 

p eriod showing the r e c o r d i n g  date and the book and page or instrument 

n u m b e r  of the initial claim  of l i e n , and the balance owing.

* Sec. 8. AS 34.35.080 is a m ended by adding a n e w  subs ection to read:

(c) A lien w h o s e  dur at i o n  is extended by c o mmen cement of an 

action u nder (a) of this section is voi d as against a p e r s o n  who, 

after the comme n c e m e n t  of the action and without k n o w l e d g e  or actual 

n otice of its pendency, acquires an interest in the subject property 

in good faith for v a l u a b l e  consideration, unless a n o t i c e  of the
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pendenc y of the action has b e e n  duly filed for r e c o r d  b efore  the time 

the person's conveyance is duly filed for record. N otice of the 

pende n c y  of the action shall c o n f o r m  to the requir e m e n t s  of AS 09.45.- 

790.

* Sec. 9. AS 34.35.1 1 2 is ar..ended to read:

Tec. 34.35.112. P A Y M E N T  OF CLAIMANT 'S LIENS. (a) If m o r e  than

one lien created under AS 34.35.050 - 34.35.120 is c l aimed against

property, the court in its j u d g m e n t  shalx declare the r a n k  of each

lien or c l a s s 1 of liens in the following order:

(1) all persons other than prime contracto rs or s u b c o n t r a c­

tors wit h lien rights u nder AS 34.35.050(1);

(2) the trustees of employme nt b e nefit trusts for persons

described in (1) of this subsec xon;

(3) all m a t e r i a l m e n  and s u b c o n t r a c t o r s ;

(4) [SUBCONTRACTORS, INCLUDING] prime contrac tors other

than the general c ontractor [AND PERSONS D E S C R I B E D  IN AS 34.35.050-

<5)];

(5) the general contractor.

(b) For purposes of AS 34.35.050 - 34.35.120, if the p r o ceeds of 

the foreclosure sale of the p r o p e r t y  are i n s ufficien t to pay the lien 

claims of all persons who have r e c o r d e d  claims [A CLAIM] of lien, the

(1) [THE] liens of all individuals w i t h  lien r ig hts under 

AS 34.35.050(1 ) shall first be p a i d  in full, or pro rata if the p r o­

ceeds are insufficient to p ay them in full;

(2) [THE] liens of trustees of employ m e n t  b e n e f i t  trusts 

for persons described in (1) of this subsectio n shall be p aid in full 

or pro rata if the proceeds are insu fficient to pay them in full;

(3) [THE] liens of m a t e r i a l m e n  and subcon t r a c t o r s  shall be 

paid in full or pro rata if the proceeds are insuf f i c i e n t  to p a y  them
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in full;

(4) liens of persons descr ibed in AS 34„35.050(5) and [OUT 

OF THE R E M A I N D E R  THE SUBCONTRACTORS, INCLUDING] prime c o n tr actors^ 

other than the general contractor, shall be p a i d  in full (,] or pro 

rata if the r e m a i n d e r  is insuffi cient to pay them in full; and

(5) lien of the general contractor [THE BALANCE] shall be 

paid out of [TO T HE GENERAL CONTRACTOR; A  G E N E R A L  C O N T R A C T O R  TS E N T I­

TLED TO E X E C U T I O N  FOR] the b a l a n c e  [DUE A F T E R  DISTRIBUTION],

* Sec. 10. AS 34.35.112 is ame nded by adding a n e w  subsection to reed;

(c) For purposes of AS 34.35.050 - 34.35.120, if the proceeds of 

the f o r e c l o s u r e  sale of the p r o p e r t y  are s u f f i c i e n t  to pay the lien 

claims of all persons who have r e c orded  claims of lien, the balance 

shall be p a i d  to the person w h o  owned the p r o p e r t y  before the f o reclo­

sure sale.

* Sec. 11. AS 34.35.114(c) is r e p e a l e d  and r e e n a c t e d  to read:

(c) A  p e r s o n  who receives a s t o p - l e n d i n g  n o t i c e  or notice of

right to lien identifying a project for w h i c h  the p erson is not the 

lender shall n o t i f y  the claimant in w r i t i n g  w i t h i n  10 days after 

r e c eipt of the n o t i c e  that the p e r s o n  is not the lender.

* Sec. 12. AS 34.35.114(d) is r e p e a l e d  and r e e n a c t e d  to read:

(d) A  claimant shall, w i t h i n  10 days after r e c eipt of a request, 

p r ovi de an o w n e r  or lender to w h o m  the claimant has given a s t o p -lend­

ing notice or n otice of right to lien a w r i t t e n  statement of the 

amount due to the claimant and unpaid.

* Sec. 13. AS 34.3^. 1 17(a) is amended to read:

(a) E x c e p t  as provided u n der (b) of this section, a written

w a i v e r  of lien or stop-lending [STOP-PAYMENT] n o t i c e  of rights created

under AS 3 4.35.050 - 34.35.120 signed by a c l a iman t requires no c o n­

sidera tion and is valid and binding. A  w a i v e r  p e r m i t t e d  under this
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section m a y  not relate to labor, materials, services_j_ or equipment 

furnished after the date the w a i v e r  is signed by the claimant.

* Sec. 14. AS 34.35.120(4) is amended to read:

(4) " c o n s t r u c t i o n  f inancing" means [THAT P O R T I O N  OF] mont, 

loaned or other credit e x t ende d to an owner secured by an encumbrance 

on real p r o p e r t y  to finance a p r o ject on that [ORIGINAL CONSTRUCTION 

OF A  B U I LDING O R  O T H E R  I M PROVEMEN T ON, OR DEVELO P M E N T  OF,] real p r o p­

erty [, BUT DOES NOT INCLUDE

(A) FUNDS TO A C Q U I R E  REAL PROPERTY;

(B) FUNDS TO PAY P R I N C I P A L  A M O R T I Z A T I O N  OF E N C U M­

BRANCES W I T H  P R I O R I T Y  OVER THE E N C U M B R A N C E  S E C U R I N G  THE C O N S T R U C­

TION FINANCING;

(C) FUNDS TO PAY LOAN, COMMITMENT, TITLE, LEGAL,

CLOSING, R E C O R D I N G  OR A P P R A I S A L  FEES ON THE C O N S T R U C T I O N  LOAN];

* Sec. 15. AS 34.35.120(9) is amended  to read:

(9) "give notice" means to mail a n o t i c e  re qui r e d  under 

AS 34.35.050 - 34.3 5.120 by first-class mail and by u sing a form of 

mail requiring a signed receipt, or to deliver the n otice and obtain a 

receipt signed by the p e r s o n  to w h o m  it is directed or an agent of 

that person; a n o t i c e  is effective w h e n  given or d e l i ve red to

(A) [TO] a lender at the address d e s i g n a t e d  in the

encumbrance securing that lender;

(B) [TO] an owner at the last k n o w n  address of the

o w n e r ;

(C) [TO] a prime c o n t r a c t o r  at the last k n o w n  address 

of the p rime contractor;

(D) [TOJ a p o t e n t i a l  lien claimant at the address 

specified in a s t op-lendin g [STOP-PAYMENT] n o tice or notice of 

right to lien or claim of lien;

C S H B  4 9 4 (Jud) -10-
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* Sec. 16. AS 34.35.120(13) is amended to read:

(13) "owner" m e ans a person who owns real p r o p e r t y  or a 

possessory interest in real property (THE BUILDING O R  OTHER I M P R O V E­

MENT] and who enters into a contract, express o? implied, for a p r o j - 

ect on that p r o perty [THE CONSTRUCTION, A L T E R A T I O N  O R  R E P A I R  OF A 

BUILDING OR I M P R O V E M E N T ] ;

* Sec. 17. AS 34.35.120 is amended by adding a n e w  p a r a g r a p h  to read:

(17) "project" means construction, alteration, or repair of 

an improvement on real p r o perty or work done to enhance the real 

p r o perty itself.

* Sec. 18. AS 34.35.069, 34.35.080(b), 34.35.114(e), and 34.35.118 are 

r e p e a l e d .

- 1 1 - C S H B  4 9 4 (Jud)
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Original sponsors: Cotten, Szymanski,
Phillips, et al

1 IN THE H OUSE

2 CS FOR HOUSE BILL NO. 494 ( )

3 IN THE LEGIS L A T U R E  OF THE STATE OF A L A S K A

4 F O U R T E E N T H  L EG ISLATURE - SECOND SESSION

5 A BILL

For an Act entitled: "An Act relating to liens for labor or material

7 furnished."

8 BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

9 * Section 1. AS 34.35.062 is r epealed and r e e n acted to read:

Sec. 34.35.062. CONSTR U C T I O N  FIN* CING. (a) A claimant to whom

payment for the labor, material, service, or equipment fu rnished for a

12 project is past due m a y  give the lender a s t o p - l e n d i n g  notice. The

13 claimant shall at the same time give a copy of the n o ti ce to the owner

14 and to each prime contractor w i t h  w h o m  or thro ugh w h o m  the claimant or 

the claimant's debtor has contracted. A  stop-l e n d i n g  n o t i c e  shall

(1) instruct the lender to stop disbursing, advancing, or 

otherwise p r o v id ing construction financing for the project;

(2) be v e r i f i e d  by the claimant;

(3) state the claimant's name, address, and telephone

n u m b e r ;

(4) describe the labor, material, service, or equipment 

furnished b y  the claimant and state the name of the p e r s o n  to w h o m  

f u r n i s h e d ;

(5) describe the real p r o p e r t y  improved by the labor, 

material, service, or equipment and state the name of the p e r s o n  the 

claimant b elieves to be the owner of the real property;

(6) state the amount due and u n p a i d  to the claimant for the 

labor, material, service, or equipment.

(b) A  stop- l e n d i n g  notice  is b i n d i n g  u p o n  a lender from the time

-1- C S H B  494( )
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the lender has received it and had a reasonable o p p o r t u n i t y  to act 

u p o n  it until it expires or is revoked. A  n oti ce expires on the 91st 

day after it is recei ved by the lender unless the claimant has c o m­

me n c e d  an action on the claim that is the subject of the n o t i c e  before 

that day and the lender has rec eived w r i t t e n  n o t i f i c a t i o n  of the 

action. A sto p-lending n otic e m a y  be revoked at any time in wri ting 

signed by the claimant. E x p i r a t i o n  or revoc a t i o n  of a n o t i c e  e x t i n­

guishes the liability of the lender to the c laimant u n d e r  (c) of J:his 

s u b s e c t i o n .

(c) A  lender who disburses, advances, or o t h e rwis e provides 

constr u c t i o n  fina ncing for a project after it is the subject of a 

s t op- lending notice is liable to the claimant in an amount equal to 

the lowest of the following amounts:

(1) the amount of c o n s t r u c t i o n  financin g disbursed, a d­

vanced, or otherwise provi d e d  by the lender after r e cei pt of the

claimant's stop-len ding notice; if there arc two or m o r e  stop-lending

notices w h e n  the d i s bursement occurs, the lender's l i a b i l i t y  to each 

claimant is b a s e d  on the claimant's ranking u n d e r  AS 34.35.112;

(2) the amount owed to the claimant, i ncluding interest,

costs, and attorney's fees, for labor, material, service, or equipment 

fu r n ished for the project by the claimant as e s t a b l i s h e d  by a written 

agreement signed on or after the date of the s t o p - l e n d i n g  n o t i c e  by 

the claimant, the owner and the pri me contractor w i t h  w h o m  or through 

w h o m  the claimant or the c laima nt's debtor has c o n t r a c t e d  or by a 

final j u d gment in an action in w h i c h  the owner, the claimant and the 

claimant' s debtor are nam ed and, if necessary, served parties;

(3) 150 percen t of the amount stated in the stop-lending

n o t i c e .

(d) W i t h i n  1C days after r e c e i v i n g  the w r i t t e n  agreement or a 

SSHB 494( ) -2-


