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what kinds of community resources are available and h o w ' to use them. 

Some public defender offices have in-house psychological counselors or 

social workers who provide on-the-job training to the GALs in family 

dynamics, child development, mental health, etc. These counselors can 

assist in investigating and preparing the GALs reccnmendations. Also, 

many of the children' s proceeding cases continue for months and years 

and the public defender1s office offers sane continuity in at least 

having a file with notes, observations, etc., if not the same attorney. 

Finally, the public defender's office frequently has lawyers traveling 

to bush areas on criminal cases who can participate in and monitor GAL 

appointment cases without additional expense.

D. Public Officials

This is a system whereby the GAL is a part of State govern­

ment. The Law Guardian Program under the Office of the Public Advocate 

in New Jersey is part of the executive branch of that State. As of 1980 

it had a staff of six attorneys and four social workers. In Alaska this 

would involve setting up an office inside the court system, such as the 

newly-created office of public guardian, or outside the court system, 

like the public defender's office, to do GAL work at State expense.

A  subgroup of public official guardians ad litem are programs 

such as King County, Washington's Court Appointed Special Advocate 

(CASA) program. These programs involve the use of lay and/or volunteer 

GALs with specialized family, mental health and legal resources to serve 

as GALs.



A. Non-lawyer v. Lawyer GALs

The debate of the use of lay GALs or attorney GALs is one that 

invites frequent coirmen^s as follows:

VII. LAY GALs

Advantages of lawyer GALs are:

1. Lawyers can be of greater assistance to children 'chan lay 
guardians since most cases are going to involve mired issues of law and 
fact as well as complex courtroom procedures.

2. Lawyers have a better understanding of the judicia.'' 
and how it can be used more effectively for the child's inter-

3. Lawyers are more likely to be familiar with the statutory 
law applicable.1

Advantages of lay GALs are:

1.' Lay guardians are less expensive either as volunteers or 
fees.

2. Lay guardians have more tine and ability to investigate 
than lawyers.

3. Professionals acting as lay guardians usually liave more 
knowledge of child development, social and psychological issues than 
lawyers.

4. Lay guardians, if highly motivated, may be mcre^ikely to 
continue representing the child after the dispositional stage.

B. Types of Lay GTJhs

There are generally three types of lay or non-lawyer

GALs.

11/ Child Abuse and Neglect Litigation: A Manual for Judges, Nat'l 
Legal Resources "for Child Advocacy ana Protection, American Bar 
Association, DHSS Publ. No. (OHDS) 80-30268, March 1981, p. 59-80.

12/ Id.

"system"
ests.

and case 

at lower
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The first is the non-trained, non-lawyer GAL. The second is the full or 

part-time, trained by background or experience, paid GAL. The ihird is 

the trained volunteer GAL.

C. Non-trained Non-lawyer GALs

It is the recommendation of this committee that the first 

type of GAL, the non-trained, non-lawyer GAL should never be used. This 

is occurring presently in the Fourth Judicial District.

D. Trained, Paid Non-lawyer GALs

The second type of lay GAL is usually highly trained and 

paid for their work. This person frequently has a background in social 

work, counseling, psychology or child development. These GALs usually 

handle several cases and may have an attorney within the office to 

assist them in the legal proceedings, although in rural areas Lliey may 

work without assistance of counsel. This system may not be 

significantly cheaper than paying lawyers but may result in quality GAL 

work because of the training of the GALs and their commitment to 

representation of children as a job.

E. Trained Volunteer Nbn-lawy r GALs

The third general category of lay GALs are trained volun­

teers. This is the appointment of a volunteer person in the community 

to be GAL. Some court systems, such as King County's Court Appointed 

Special Advocate (CASA) program have been very successful. A  review of 

Court Appointed Special Advocate (CASA) programs throughout the country 

resulted in seme of the following findings:13

13/ Ray-Eettineski, Carmen, "Hew to Develop a Successful Guardian Ad 
Litem Program Based on the Experience of Thirteen Programs," Protecting 
Children through the Legal System, American Bar Association, 1981. 
(This article is attached as Exhibit I)
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(These programs all u'ed trained non-attorney volunteers ar.d were 

limited to abuse and neglect cases - see Exhibit I),.

1. Resistance encountered within system.

2. Flooded with volunteers in beginning and several months 
later supply exhausted. Recruitment and training must be on-going to 
provide for attrition..

3. Volunteers must be screened by interviewing, application 
information, reference, providing them with accurate account of job and 
time demands, and police file checks in seme programs.

4. Training is a vital key to the program success varying 
frcm seven hours in Seattle to 45 in Los Angeles.

5. A  clear written program manual describing the court 
process step-by-step, the role of GAL, the roles of other parties and 
agency relationships and resources is a required reference.

6. Readily available legal staff and independent social 
service staff for case consultation, and on-going training.

7. tost programs have an administrative staff with social 
service and legal kackground. The Director serves at the pleasure of 
the Presiding Judge.

8. Duplicate records must be kept by the administrative 
staff in an up-to-date fashion and clerical staff is needed for this 
purpose and the preparation of reports and pleadings.

This volunteer system is very tempting for it appears cheap 

and easy at first glance. However it's applicability bo Alaska is 

doubtful in that such programs have been successful in large copulation 

centers such c .s Los Angeles, Denver and Seattle where there are numerous 

active public service organizations, and where there is a constant 

supply of volunteers for there is high turnover of participants. These 

big cities have graduate schools to draw on for training and volunteers. 

Furthermore these^ communities may draw on women with careers as 

volunteers which Alaska lacks because of he large number of women in 

the work force.
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Finally this system requires money for a first class director, 

clerical and secretarial staff for administration and report prepara­

tion, filing clerks for keeping duplicate files, resource staff for the 

volunteers in the way of psychological counselors, social workers and 

attorneys for advice and in-court representation, office machines, 

office space end funding for accountability reporting frcm cutside the 

GAL office, and constant recruitment and training. While such a program 

might possibly work in an area like Anchorage, the supportive cost in 

small towns and villages is probably prohibitive. A  deep ccrrmitment 

would be required by the court system to fund, monitor, support, admin­

ister and account for the quality of this model even in Anchorage.

VIII. RECCMiENDATIONS FOR ALASKA

A. Preparation and distribution by the court system of an 

informational pamphlet, similar to the one prepared by this committee, 

attached hereto as Exhibit "J". The pamphlet should be available in all 

court buildings, clerks' offices, and distributed through the Alaska Par 

Association with an order form for lawyers and agencies to obtain copies 

to distribute in their offices. This would be a valuable public 

information tool and would provide those who rely on the representation 

of a GAL more information about the level of service to which they are 

entitled.

B. The Supreme Court should review Administrative Pule 13 

regarding compensation for GAL services. The ccmmittee reccrrmends that 

payment be increased bo $60.00 per hour for attorneys and $40.00 per 

hour for non-attorneys.
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C, The Supreme Court should adopt a rule in both the rules

14
of Civil Prcc ure and the Children's Rules which states:

The court shall require a guardian ad 
litem to faithfully discharqe his duties, and 
upon his failure to do so shall discharge him 
and appoint another.

Such a rule would give litigants a vehicle for bringing the inadequate

GAL to the attention of the court. A  similar rule is before the Supreme

Court in the Proposed Children's Rule 17, attached hereto as Exhibit K.

D. The court system should adopt an administrative system 

statewide for reporting the total number of GAL appointments, what 

category they are in, and the amounts paid for GAL services. This could 

be accomplished by designating a central person within the court system 

and each judicial district to receive all orders of appointment. The 

order presently used by soma Anchorage judges (Exhibit D) should lee used 

for all appointments.

The appointment order (Exhibit D) and the court appointed 

counsel billing forms (Exhibit L) for GAL appointments should be sent to 

a central location. Both forms should be changed to add the following:

(1) Category of fJAL appointment

(CINA, adoption, paternity, divorce, etc.)

(2) n  order stating ''The clerk of court shall send 

a copy of this document to: (name and address 

of court system officer to receive orders and 

billings)."

14/ Chio Rev. Cede Ann. § 2151.281 (1976).
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The billing forms should be revised since the one cvrrently 

used (Exhibit L) is obviously erroneous in that citations to rules and 

Statutes do not correlate. The ccrmdttee suggests that a billing form 

exclusively for GAL services be developed to cut d a m  on confusion .and 

be labeled so as not to be confused with other billings such as for 

criminal or parent representation. The distribution of GAL orders and 

billings could easily be accomplished by self-duplicating forms. These 

improvements would result in making GAL appointments a separately 

accountable \rt of the court's budget.

Some person within the Central Administration of the court 

system should have it within their job description and power bo monitor 

quality and administrative affairs of GAL appointments.

E. 'development of an on-going, mandatory training program 

for lay and attorney GALs administered by the court system.

F. In conjunction with the training program the court system 

should devc ?p a manual for GALs. Several models are available from 

other states to choose from.

G. The carmittee recomrends that three Model GAL Programs be 

initiated in this state in an effort to immediately improve 

representation and to allcw evaluation of alternatives. These model GAL 

Programs are not alternatives to the above recommendations but require 

the above changes J A  - G) in order to increase success. Many pa.ans were 

explored by the committee and these three Model GAL Programs were



settled on as methods of trying different alternatives while 

simultaneously meeting the unique needs of different parts of the state.

(1) Anchorage

Tine Anchorage court has already developed a rudimentary 

program for selecting GALs and monitoring their performance. Since the 

Anchorage c'-'urt makes approximately 210-220 appointments per year (based 

on 1981 figures), a well-structured administrative program would be 

warranted here.

The Committee recommends the establishment of at least a 

half-time position under the general direction of the Trial Court 

Administrator to operate this program. Place e n t  of this position

within the already existing structures of either the Court Custody 

Investigator's office or the Children's Court Master would take 

advantage of an administrative structure which deals directly in the day 

to day operation of many of these cases.

The duties of this position would be to establish

appropriate criteria and screening mechanisms for attorneys desirous of 

serving as GALs; oversee the selection and contracting process whereby a 

panel of such attorneys is assembled; maintain records on appointments, 

hours logged, payment and all appropriate fiscal accountability to court 

administration; and coordinate and administer CLE training for GALs.

It is the Committee's belief that a comprehensive program

approach such as this will pay dividends .in terms of better quality

control of GAL performance and much better fiscal accountability for
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program costs. In addition, such a program could easily become a model 

for similar, though scaled down, approaches in other court locations.

(2) Fourth Judicial District

The o-urt system should work with the Public Defender's 

office to create and fund a special unit which would handle Fourth 

Judicial District GAL appointments in all matters. This would combine 

the model of Legal Clinic and Public Official (pps. 27-29). Such a plan 

would develop specialized, trained GALs within an already existing 

admini strative framework.

Expanding Public Defender representation beyond GAL work 

in Child in Need of Aid cases may require an amendment to AS 13.85.100 

or Giildren's Rule 1 and 32. However, the Public Defender Agency 1m s  

frequently served, without an order, as de facto GAL in divorce cases. 

This occurs when there are simultaneous Child in Need of Aid and divorce 

actions, not an uncommon event.

The committee envisions this GAL unit within the Public 

Defender's office as being staffed by perhaps at least one lawyer, two 

professional lay assistants and one secretary. The present staff of the 

Fairbanks Public Defender's office would be in the best position to 

judge the actual staffing needs, gi”en the agency's current GAL caseload 

and adding divorce, adoption, guardianships, etc. The goal would be to 

create a team of trained professional GALs with a lawyer to provide 

representation and assistance. This lawyer would probably anticipate 

several hearings per day plus trials in contested cases.

The advantages of creating a GAL unit within the Public 

Defender's office in the Fourth Judicial District are several. Rather 

than just serving Fairbanks, the agency serves the entire Fourth
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Judicial District, and the GAL unit could do likewise. Secondly, such a 

unit would hopefully attract and foster a specialized, highly 

professional and efficient staff since the employees of the unit would 

do only GAL work and not try to balance GAL work with an overburdened 

criminal caseload. Thirdly, rrany of these cases go on for years and the 

advantage of consistency of representation in one office and hopefully, 

with some long term staff is obviously cost saving by avoiding repeat 

reading of voluminous files. Finally this GAL unit would be created

within an agency that is already partially providing this function and

has an existing administrative structure. The committee reconmands that 

the Fourth Judicial District Area Court Administrator be charged with 

actively pursuing a course of upgrading GAL representation and providing 

the administrative function of keeping track of costs, appointments, and 

conduct quality review so the -court system can honestly evaluate this 

program.

The success of this program, creating a GAL unit within 

the Public Defender's office, rests largely with the court system. Tine

program is doored to fail'ire if the court system tries bo create the

program but does not actively and vigorously support the agency in 

planning and funding. Additional personnel, equipment, travel funds, 

training, and administrative assistance wili be needed and the court 

system must work hand in hand with the agency for tine program to 

succeed.

(3) First Judicial District and Other Communities

The presiding judge in Juneau and the superior court judge in 

other communities should appoint a cormittee of lawyers and lay people 

to aid the court in establishing a court administered GAL panel program
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in each community. The screening committee should be charged with 

establishing minimum criteria for appointment as a GAL and screening 

attorneys and professional lay people, who v/ish to be on the GAL panel. 

The criteria for being accepted on the panel should include, but not be 

limited to a requirement that the applicant participate in specialized 

training offered by the panel, the court system, or m o t h e r  agency. The 

court should then only appoint GALs who are on t’ a panel.

This model can be used in any ccirmunity with a superior court 

judge. There is little, if any, cost involved for the court system 

e.xcept tire and administrative assistance. The community con be 

involved, through the participation of a lay person on the screening 

ccnmittee. Tine system is adaptable for both attorney and non-attorney 

GAL applicants. This ccnmittee views this as the ideal 4 approach for 

systemizing and ensuring the qoality of GAL appointments in smaller and 

more moral communities throughout the state. It can also be modified 

into a contract system like that recommended for Anchorage, if tine need 

arises.
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This report has been an effort to advise the court system of 

the present state of GAL appointments in Alaska, \ h e  present 

deficiencies, and the options available to improve the sys ;em. It is 

impossible to judge the cost of making the recommended changes since the 

present costs are virtually unknown. We do know that the costs are 

high. Vfe do know that overall the quality needs bio. overrent. We do 

know that the numbers of appointments is at least hundreds. And we do 

knew that the responsibility for representation of Alaskan adults who 

are incompetent, medically or mentally, and representation of thousands 

of Alaska's children rests with the Alaska court system. The committee 

aces not view the suggested changes as a way of curing all the problems. 

The program recommendations do not serve all areas of the state. The 

administrative changes do not guarantee accountability. However, the 

committee hopes that these beginnings v/ill foster an attitude in the 

court system administration, among judges on the bench and among the 

practicing bar that responsibility for Fiscal and Administrative 

Accountability and for Quality Accountability must rest within the 

system. Incompetent adults and children cannot complain.

IX. CCWCiUSICN
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E X H I B I T  "A"

A L A S K A  S T A T U T E S  R E F E R R I N G  
T O  G U A R D I A N  A D  L I T E M

A.S. 0 9 . 5 5 . 5 9 0 .  R e m o v a l  o f  D i s a b i l i t i e s  o f 
M i n o r i t y . (e) T h e  C o u r t  m a y  a p p o i n t  an a t t o r n e y  
o r  a g u a r d i a n  ad l i t e m  to r e p r e s e n t  ".he i n t e r e s t ?  
o f  the p e t i t i o n e r  a t  the h e a r i n g .

A. S .  0 9 . 6 0 . 0 2 0 .  L i a b i l i t y  o f  G u a r d i a n  A d  L item 
f o r  C o s t s . No  p e r s o n  a p p o i n t e d  g u a r d i a n  ad l i t o m  
f o r  a n  i n f a n t  o r  i n c o m p e t e n t  d e f e n d a n t  is l i a b l e  
f or the c o s t s  o f  the a c t i o n .

A . S .  0 9 . 6 5 . 1 3 0 .  R e p r e s e n t a t i o n  o f  C h i l d .
(a) T h e  c o u r t  ma y ,  u p o n  t h e  m o t i o n  o f  e i t h e r  
p a r t y  o r  u p o n  its o w n  m o t i o n ,  a p p o i n t  an a t t o r n e y  
to r e p r e s e n t  t h e  m i n o r  w i t h  r e s p e c t  to h i s  c u s t o d y ,  
s u p p o r t ,  a n d  v i s i t a t i o n  o r  in a n y  o t h e r  l e g a l  p r o­
c e e d i n g  i n v o l v i n g  h i s  w e l f a r e .  W h e n  c u s t o d y ,  s u p­
por t ,  o r  v i s i t a t i o n  a r e  at i s s u e  in a d i v o r c e ,  it 
is t h e  r e s p o n s i b i l i t y  o f  the p a r t i e s  o r  t h e i r  c o u n­
sel  t o  n o t i f y  t h e  c o u r t  t h a t  t h o s e  m a t t e r s  are at 
i s s u e .  U p o n  n o t i f i c a t i o n ,  the c o u r t  s h a l l  d e t e r­
m i n e  w h e t h e r  t h e  c h i l d  s h o u l d  h a v e  l e g a l  r e p r e s e n­
t a t i o n  o r  o t h e r  s e r v i c e s  a n d  s h a l l  m a k e  a f i n d i n g  
o n  t h e  r e c o r d  b e f o r e  tr i a l .  T h e  c o u r t  s h a l l  e n t e r  
a n  o r d e r  for co s t s ,  fees, a n d  d i s b u r s e m e n t s  in 
f a v o r  o f  the c h i l d ' s  a t t o r n e y  a n d  m a y  f u r t h e r  o r d e r  
t h a t  o t h e r  s e r v i c e s  b e  p r o v i d e d  for the p r o t e c t i o n  
o f  t h e  ch i l d .

(b) If c u s t o d y ,  s u p p o r t ,  o r  v i s i t a t i o n  is an 
i s s u e ,  the o r d e r  for c o s t s ,  fees, a n d  d i s b u r s e m e n t s  
s h a l l  b e  m a d e  a g a i n s t  e i t h e r  o r  b o t h  p a r e n t s ,  e x­
c e p t  that, if o n e  o f  t h e  p a r t i e s  r e s p o n s i b l e  for 
t h e  c o s t s  is i n d i g e n t ,  t h e  c o s t s ,  fees, a n d  d i s­
b u r s e m e n t s  for that p a r t y  s h a l l  be  b o r n e  b y  the 
s t a t e .  If e i t h e r  o r  b o t h  p a r e n t s  a r e  o n l y  t e m­
p o r a r i l y  w i t h o u t  funds, as d e t e r m i n e d  b y  t h e  court, 
t h e  c o u r t  m a y  a d v a n c e  p a y m e n t  for l e g a l  r e p r e s e n­
t a t i o n  o r  o t h e r  s e r v i c e s  r e n d e r e d  to the child; 
h o w e v e r ,  no  r e p a y m e n t  m a y  b e  r e q u i r e d  for t hose 
w h o  a r e  r e c e i v i n g  l e g a l  s e r v i c e s  for t h e  indig e n t .  
T h e  a t t o r n e y  g e n e r a l  is r e s p o n s i b l e  for e n f o r c i n g  
c o l l e c t i o n s  o w e d  t h e  co u r t ,  a n d  r e p a y m e n t  s h a l l  be 
m a d e  d i r e c t l y  to the c o u r t  u n d e r  the p r o v i s i o n s  of 
r u l e s  g o v e r n i n g  the a d m i n i s t r a t i o n  o f  the courts.
T h e  c o u r t  s h a l l ,  if p o s s i b l e ,  a v o i d  a s s i g n i n g  costs



to o n l y  o n e  p a r t y  b y  o r d e r i n g  t h a t  c o s t s  of the 
c h i l d ' s  l e g a l  r e p r e s e n t a t i o n  o r  o t h e r  s e r v i c e s  be 
p a i d  f r o m  p r o c e e d s  d e r i v e d  f r o m  a sale o f  p r o p e r t y  
b e l o n g i n g  to b o t h  p a r t i e s ,  b e f o r e  a d i v i s i o n  o f  
p r o p e r t y  is m ade.

(c) I n s t e a d  of, o r  in a d d i t i o n  to, a p p o i n t m e n t  
o f  a n  a t t o r n e y  u n d e r  (a) of t h i s  s e c t i o n ,  the c o u r t  
m a y ,  u p o n  the m o t i o n  o f  e i t h e r  p a r t y  or u p o n  its o w n  
m o t i o n ,  a p p o i n t  an  a t t o r n e y  o r  o t h e r  p e r s o n  to s e r v e  
a s  g u a r d i a n  a d  l i t e m  to r e p r e s e n t  the b e s t  i n t e r e s t s  
o f  a m i n o r  in a n y  l e g a l  p r o c e e d i n g s  i n v o l v i n g  his 
w e l f a r e .  T h e  c o u r t  s h a l l  a p p o i n t  a g u a r d i a n  ad l i t e m  
w h e n ,  in t h e  o p i n i o n  o f  the c o u r t ,  r e p r e s e n t a t i o n  o f  
the c h i l d ' s  b e s t  i n t e r e s t s ,  t o  be d i s t i n g u i s h e d  fr o m
h i s  p r e f e r e n c e s ,  w o u l d  s e r v e  the w e l f a r e  o f  the child.
T h e  p e r s o n  a p p o i n t e d  u n d e r  (a) o f  this s e c t i o n  m a y  
a l s o  be  a p p o i n t e d  as g u a r d i a n  a d  l i t e m  u n d e r  this 
s u b s e c t i o n .  T h e  c o u r t  in its o r d e r  a p w o i n t i n g  a 
g u a r d i a n  a d  l i t e m  s h a l l  l i m i t  the d u r a t i o n  of  the 
a p p o i n t m e n t  o f  the g u a r d i a n  ad l i t e m  to t h e  p e n d e n c y  
o f  the l e g a l  p r o c e e d i n g s  a f f e c t i n g  t h e  c h i l d ' s  i n­
t e r e s t s ,  a n d  s h a l l  o u t l i n e  t h e  g u a r d i a n  a d  l i t e m ' s  
r e s p o n s i b i l i t i e s  a n d  l i m i t  h i s  a u t h o r i t y  to t h o s e  
m a t t e r s  r e l a t e d  to h i s  e f f e c t i v e  r e p r e s e n t a t i o n  of 
t h e  c h i l d ' s  b e s t  i n t e r e s t s  in the p e n d i n g  l e g a l
p r o c e e d i n g .  T h e  c o u r t  s h a l l  m a k e  e v e r y  r e a s o n a b l e
e f f o r t  to a p p o i n t  a g u a r d i a n  ad  l i t e m  fr o m  a m o n g  
p e r s o n s  in the c o m m u n i t y  w h e r e  the c h i l d ' s  p a r e n t s  
o r  t h e  p e r s o n  h a v i n g  l e g a l  c u s t o d y  o r  g u a r d i a n s h i p  
o f  t h e  c h i l d ' s  p e r s o n  r e s i d e .  W h e n  c u s t o d y ,  s u p­
por t ,  o r  v i s i t a t i o n  a r e  at i s s u e  in a d i v o r c e ,  it 
is t h e  r e s p o n s i b i l i t y  o f  the p a r t i e s  or  t h e i r  
c o u n s e l  to n o t i f y  the c o u r t  t h a t  t h e s e  m a t t e r s  are 
a t  is s u e .  U p o n  n o t i f i c a t i o n ,  the c o u r t  s h a l l  d e­
t e r m i n e  if the c h i l d ' s  b e s t  i n t e r e s t s  n e e d  r e p r e­
s e n t a t i o n  o r  if the c h i l d  n e e d s  o t h e r  s e r v i c e s  and 
s h a l l  m a k e  a f i n d i n g  o n  the r e c o r d  b e f o r e  trial.
T h e  c o u r t  s h a l l  e n t e r  a n  o r d e r  for costs, fees, and 
d i s b u r s e m e n t s  in f a v o r  o f  t h e  c h i l d ' s  g u a r d i a n  ad 
l i t e m  a n d  m a y  f u r t h e r  o r d e r  t h a t  o t h e r  s e r v i c e s  be 
p r o v i d e d  f o r  t h e  p r o t e c t i o n  o f  the child. (§ 2 ch 
157 S L A  1975; a m  §§ 2, 3 c h  63 S L A  1977)

a .S. 1 3 . 0 6 . 1 1 5 .  N o t i c e ,  W a i v e r . A  p e r s o n ,  
i n c l u d i n g  a g u a r d i a n  a d  litem, c o n s e r v a t o r ,  or 
o t h e r  f i d u c i a r y ,  m a y  w a i v e  n o t i c e  b y  a w r i t i n g  
s i g n e d  b y  h i m  o r  h i s  a t t o r n e y .

A. S .  1 3 . 0 6 . 1 2 0 .  P l e a d i n g s ,  W h e n  p a r t i e s  
B o u n d  b y  O t h e r s ;  N o t i c e . In f o r m a l  p r o c e e d i n g s



i n v o l v i n g  t r u s t s  o r  e s t a t e s  o f  d e c e d e n t s ,  m i n o r s ,  
p r o t e c t e d  p e r s o n s ,  o r  i n c a p a c i t a t e d  p e r s o n s ,  and 
in j u d i c i a l l y  s u p e r v i s e d  s e t t l e m e n t s ,  the f o l l o w­

ing  a p p l y :

(4) A t  a n y  p o i n t  in a p r o c e e d i n g ,  a c o u r t  m a y  
a p p o i n t  a g u a r d i a n  ad l i t e m  to r e p r e s e n t  t h e  i n­
t e r e s t  o f  a m i n o r ,  an i n c a p a c i t a t e d ,  u n b o r n ,  or 
u n a s c e r t a i n e d  p e r s o n ,  o r  a p e r s o n  w h o s e  i d e n t i t y  
o r  a d d r e s s  is u n k n o w n ,  if the c o u r t  d e t e r m i n e s  
t h a t  r e p r e s e n t a t i o n  o f  t h e  i n t e r e s t  o t h e r w i s e  w o u l d  
be  i n a d e q u a t e ;  if n o t  p r e c l u d e d  b y  c o n f l i c t  of 
i n t e r e s t s ,  a g u a r d i a n  ad  l i t e m  m a y  b e  a p p o i n t e d  to 
r e p r e s e n t  s e v e r a l  p e r s o n s  o r  i n t e r e s t s ,  t h e  c ourt 
s h a l l  s e t  o u t  its r e a s o n s  for a p p o i n t i n g  a g u a r d i a n  
a d  l i t e m  as p a r t  o f  the r e c o r d  o f  the p r o c e e d i n g .

A.S. 1 3 . 2 6 . 1 1 2 .  A p p o i n t m e n t  o f  a G u a r d i a n  A d  
L i t e m  [ E f f e c t i v e  J a n u a r y  1, 1982]. (a) U p o n  the
r e q u e s t  o f  a w a r d ,  a r e s p o n d e n t ,  o r  the a t t o r n e y  of 
a w a r d  o r  r e s p o n d e n t ,  the c o u r t  s h all a p p o i n t  a 
g u a r d i a n  ad  l i t e m  to p r o t e c t  the r i g h t s  o f  the w a r d  
o r  r e s p o n d e n t  in p r o c e e d i n g s  u n d e r  A S  1 3 . 2 6 . 0 9 0  - 
1 3 . 2 6 . 1 5 5  if t h e  c o u r t  is s a t i s f i e d  t h a t  b e c a u s e  of 
i m p a i r e d  a b i l i t y  e f f e c t i v e l y  to r e c e i v e  a n d  e v a l u a t e  
i n f o r m a t i o n  r e g a r d i n g  t h e  p r o c e e d i n g s  o r  b e c a u s e  of 
i m p a i r e d  a b i l i t y  to c o m m u n i c a t e  d e c i s i o n s  r e g a r d i n g  
t h e  p r o c e e d i n g s ,  the w a r d  o r  r e s p o n d e n t  c a n n o t  d e ­
t e r m i n e  h i s  o w n  i n t e r e s t s  w i t h o u t  a s s i s t a n c e ,  and

(1) a g u a r d i a n  h a s  n o t  b e e n  a p p o i n t e d ;

(2) h i s  i n t e r e s t s  a n d  t h o s e  o f  h i s  g u a r d i a n  
c o n f l i c t ;  o r

(3) t h e  a p p o i n t m e n t  is o t h e r w i s e  in the i n­
t e r e s t s  o f  j u s t i c e .

(b) T h e  g u a r d i a n  a d  l i t e m  s h a l l  a s s i s t  the 
w a r d  o r  r e s p o n d e n t  in d e t e r m i n i n g  h i s  i n t e r e s t s  in 
r e g a r d  to t h e  l e g a l  p r o c e e d i n g s  in w h i c h  h e  is in­
v o l v e d .  If t h e  w a r d  o r  r e s p o n d e n t  is e n t i r e l y  
i n c a p a b l e  o f  d e t e r m i n i n g  h i s  o w n  i n c e r e s t s ,  the 
g u a r d i a n  a d  l i t e m  s h a l l  m a k e  t h a t  d e t e r m i n a t i o n  
a n d  a d v i s e  t h e  c o u r t  a n d  c o u n s e l  for all p a r t i e s  
a c c o r d i n g l y .  T h e  g u a r d i a n  a d  l i t e m  s hall

(1) i n q u i r e  t h o r o u g h l y  in t o  c i l  the c i r c u m­
s t a n c e s  t h a t  a p r u d e n t  i n d i v i d u a l  in the p o s i t i o n  of
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the w a r d  o r  r e s p o n d e n t  w o u l d  c o n s i d e r  in d e t e r m i n­
ing  h i s  o w n  i n t e r e s t s  in the p r o c e e d i n g s ;  a n d

(2) e n c o u r a g e  the w a r d  o r  r e s p o n d e n t  to p a r­
ti c i p a t e /  to t h e  m a x i m u m  e x t e n t  o f  his c a p a b i l i t y ,  
in a l l  d e c i s i o n s  a n d  to act o n  h i s  o w n  b e h a l f  on  
a l l  m a t t e r s  in w h i c h  h e  is able.

(c) T h e  a t t o r n e y  o f  the w a r d  o r  r e s p o n d e n t  m a y  
a l s o  b e  t h e  g u a r d i a n  ad l i t e m  for the w a r d  o r  r e­
s p o n d e n t  if t h e r e  is no o t h e r  p a r t y  r e a d i l y  a v a i l­
a b l e  a n d  a b l e  to s e r v e  as a g u a r d i a n  ad l i t e m  a n d  
w h o s e  i n t e r e s t s  v/ould n o t  c o n f l i c t  w i t h  t h o s e  of 
t h e  w a r d  o r  r e s p o n d e n t .  (§ 7 c h  83 S L A  1981)

A.S. 1 8 . 8 5 . 1 0 0 .  R i g h t  to R e p r e s e n t a t i o n /  S e r ­
v i c e s  a n d  F a c i l i t i e s . (a) An  i n d i g e n t  p e r s o n  w h o  
is b e i n g  d e t a i n e d  b y  a l a w  e n f o r c e m e n t  o f f i c e r  in 
c o n n e c t i o n  w i t h  a s e r i o u s  cr i m e ,  o r  is u n d e r  for m a l  
c h a r g e  o f  h a v i n g  c o m m i t t e d ,  or  is b e i n g  d e t a i n e d  
u n d e r  a c o n v i c t i o n  o f  a s e r i o u s  cr i m e ,  o r  is on 
p r o b a t i o n  o r  p a r o l e ,  o r  is e n t i t l e d  to r e p r e s e n­
t a t i o n  u n d e r  the S u p r e m e  C o u r t  R u l e s  o f  C h i l d r e n ’s 
P r o c e d u r e ,  o r  a g a i n s t  w h o m  c o m m i t m e n t  p r o c e e d i n g s  
f o r  m e n t a l  i l l n e s s  h a v e  b e e n  i n i t i a t e d ,  is e n t i t l e d

(1) to b e  r e p r e s e n t e d  by an a t t o r n e y  to the 
s a m e  e x t e n t  as a p e r s o n  h a v i n g  h i s  o w n  a t t o r n e y  is 
e n t i t l e d ;  a n d

(2) to b e  p r o v i d e d  w i t h  the n e c e s s a r y  s e r v i c e s  
a n d  f a c i l i t i e s  o f  t h i s  r e p r e s e n t a t i o n ,  i n c l u d i n g  i n­
v e s t i g a t i o n  a n d  o t h e r  p r e p a r a t i o n .

(b) T h e  a t t o r n e y  s e r v i c e s  and f a c i l i t i e s  a n d  
t h e  c o u r t  c o s t s  s h a l l  b e  p r o v i d e d  at p u b l i c  e x p e n s e  
to t h e  e x t e n t  t h a t  t h e  p a r s o n ,  a t  t h e  t i m e  the c o u r t  
detc .’m i n e s  i n d i g e n c y ,  is u n a b l e  to p r o v i d e  for p a y­
m e n t  w i t h o u t  u n d u e  h a r d s h i p .  A p p o i n t m e n t  o f  any 

, g u a r d i a n  a d  l i t e m  o r  a t t o r n e y  s h a l l  be m a d e  u n der 
the t e r m s  o f  A S  0 9 . 6 5 . 1 3 0 ,  to t h e  e x t e n t  t h a t  that 
s e c t i o n  is n o t  i n c o n s i s t e n t  w i t h  the r e q u i r e m e n t s  
o f  t h i s  c h a p t e r .  (§ 1 c h  109 S L A  1969; a m  § 1 ch 
16 S L A  1974; a m  § 3 c h  167 S L A  1975)

A.S. 2 0 . 1 5 . 1 0 0  (j ). A p p o i n t m e n t  o f  a g u a r d i a n  
a d  l i t e m  or  a t t o r n e y  for a p e r s o n  to be a d o p t e d  w h o  
is a minor'-shall b e  m a d e  u n d e r  the t e r m s  o f  AS  09.65. 
130. ^



A.S. 2 5 . 2 5 . 1 0 0 .  C o m p l a i n t  for a M i n o r . A 
c o m p l a i n t  o n  b e h a l f  o f  a m i n o r  o b l i g e e  m a y  be b r o u g h t  
b y  a p e r s o n  h a v i n g  l e gal c u s t o d y  o f  the m i n o r  w i t h­
o u t  a p p o i n t m e n t  as g u a r d i a n  ad litem.

A.S. 4 7 . 1 5 . 0 5 0 .  d e e s . A  c o u n s e l  o r  g u a r d i a n  
a d  l i t e m  a p p o i n t e d  u n d e r  the p r o v i s i o n s  o f  this 
c o m p a c t  m a y  be p a i d  as p r o v i d e d  in the R u l e s  of 
C i v i l  P r o c e d u r e .  [ U n i f o r m  I n t e r s t a t e  C o m p a c t  on 
J u v e n i l e s ]

A.S. 47. 1 7 . 0 3 0 ( e ) .  A c t i o n  o n  R e p o r t s ;  T e r m i­
n a t i o n  o f  P a r e n t a l  R i g h t s . In a l l  a c t i o n s  taken 
b y  t h e  d e p a r t m e n t  o r  a h e a l t h  a n d  s o c i a l  s e r v i c e s  
a g e n c y  o f  a l o cal g o v e r n m e n t  u n d e r  this c h a p t e r  
t h a t  r e s u l t  in a j u d i c i a l  p r o c e e d i n g ,  the c h i l d  
s h a l l  b e  r e p r e s e n t e d  b y  a g u a r d i a n  ad l i t e m  in 
t h a t  p r o c e e d i n g .

A.S. 4 7 . 1 0 . 0 5 0 .  A p p o i n t m e n t  of G u a r d i a n Ad 
L i t e m  o r  A t t o r n e y .  (a) V/henever in the c o u r s e  
o f  p r o c e e d i n g  ; i n s t i t u t e d  u n d e r  this c h a p t e r  it 
a p p e a r s  to ,ourt t h a t  the w e l f a r e  o f  the m i n o r
w i l l  b e  p r o m o t e d  b y  the a p p o i n t m e n t  o f  an a t t o r n e y  
to  r e p r e s e n t  the m i n o r  o r  a n  a t t o r n e y  o r  o t h e r  p e r­
so n  to s e r v e  as g u a r d i a n  a d  litem, the c o u r t  m a y  
m a k e  the a p p o i n t m e n t .  A p p o i n t m e n t  of  a g u a r d i a n  
a d  l i t e m  or  a t t o r n e y  s h a l l  b e  m a d e  u n d e r  t h e  terms 
o f  A S  0 9 . 6 5 . 1 3 0 .
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by r e q u e s t

IN THE H O U S E  BY THE J U D I C I A R Y  C O M M I T T E E

CS FOR H O U S E  BILL NO. A 76 (Judiciary)

IN THE L E G I S L A T U R E  O F  T H E  STATE OF A LA SKA 

F O U R T E E N T H  L E G I S L A T U R E  - S ECOND SESSI ON

A  BILL

For an Act entitled: ,rAn A ct r e l a t i n g  to a u t o m o b i l e  insurance pre miums."

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF T H E  STA TE OF ALASKA:

* S e c t i o n  1. A S  21.36.420(d) is a m e n d e d  to read:

(d) An insurer that i n c r e a s e s  the p r e m i u m  or adds a surcharge to 

an a u t o m o b i l e  insurance p o l i c y  shall give w r i t t e n  notice of the i n­

crease or su rcharge at least 15 days b e f o r e  it takes effect, stating 

the r e a s o n  for the c hange and the right of appeal under AS 21.39.090. 

This s u b s e c t i o n  does n o t  apply to a

(1) p r e m i u m  increase r e s u l t i n g  from a change req uested by 

an insured, if the insured is n o t i f i e d  at the time the request is made 

that the amount of the ins ured's p r e m i u m  w i l l  change as a result of 

the r e q u e s t e d  p o l i c y  change; or

(2) rate a p p ro ved b y  the d i r e c t o r  if the insurer gives 

w r i t t e n  n o t i c e  of a p r e m i u m  i n c r e a s e  to the i n sured at least 15 d a y s 

be f o r e  the increase takes ffeet.

Bannister 
4/2/86 ^
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r j ,  *

HB 476: "An Act relating to automobile insurance premiums."

The Department is in favor of this legislation. This proposal is 
intended to correct a deficiency in Ch 62 SLA 1984. The sponsor of 
that bill was attempting to provide an appeal mechanism for persons 
aggrieved by automobile insurance rate increases resulting from 
surcharges for an accident or violation appearing on that person's 
driving record, and which is alleged to be inappropriate.

AS 21.36.420(d) was structured to require a notice of all premium 
increases by an insurer. It is not clear whether a notice is 
required on increases resulting from other than a change in the 
individual driving record. Such increases are subject to rate 
review and approval by the State before use.

This bill would clarify the requirement for notice c j specifying the 
circumstances in which the notice is necessary. It does provide 
recourse for surcharges or increases that are not appropriate 
because a person was not convicted of a violation or at fault in an 
accident.

Lorbn H. Lounsbury, Commissipne*' 
Department of Commerce & Ev.unomic 

Development

Date: § / $

John L. Geotape, DireeJj J J i r J

tor of Insurance
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J O H N  C .  H U G H E S  
O F  C O U N S E L

5 9 0  u n .v e r s i t y  a v e „ s u i t e  2 0 0  
F A I R B A N K S .  A L A S K A  9 9 7 0 1  
T E L E P H O N E  ( 9 0 7 )  4 7 9 - 3 1 6 1  
C A B L E  A D D R E S S :  D E NA L I  

T E L E C O P I E R :  4 7 9 * 0 4 7 8

2 0 0  C H E N E G A  S T R E E T  
P . O .  B OX  7 6 7  

V A L D E Z ,  A L A S K A  9 9 6 0 6  
T E L E P H O N E  ( 9 0 7 )  B 3 5 * 2 S Q B

M a r c h  5, 1986

♦ F A IR B A N K S  O F F IC E  

*  *  J U N E A U  O F F I C E  

•  •  •  V A L D E Z  O F F I C E

R e p r e s e n t a t i v e  M i k e  M. M i l l e r  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  Y  (MS 3100)
J u n e a u ,  A l a s k a  9 9 811

D e a r  R e p r e s e n t a t i v e  M i l l e r :

O n  M o n d a y ,  M a r c h  3, 1986, t h e  C o m m i t t e e  S u b s t i t u t e  for
H B 4 7 6  w a s  r e f e r r e d  out of the C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  
C o m m i t t e e  to t h e  J u d i c i a r y  C o m m i t t e e .  O n  b e h a l f  of S t a t e  F a r m  
I n s u r a n c e  C o m p a n y  and A l l s t a t e  I n s u r a n c e  C o m p a n y ,  I w o u l d  u r g e  
the J u d i c i a r y  C o m m i t t e e  t a k e  p r o m p t  a c t i o n  o n  t h i s  p i e c e  of 
l e g i s l a t i o n .  W e  h a v e  b e f o r e  w r i t t e n  to y o u  r e g a r d i n g  the 
a m b i g u i t y  w e  s e e k  to c l a r i f y  w i t h  th i s  p i e c e  of l e g i s l a t i o n ,  
and o u r  h o p e  is this c l a r i f i c a t i o n  w i l l  be n o n c o n t r o v e r s i a l  and 
that it c a n  b e  r e s o l v e d  this s e ssion. W e  e n c l o s e  h e r e w i t h  a 
self e x p l a n a t o r y  m e m o r a n d u m  w e  s e n t  to R e p r e s e n t a t i v e  G o l l  
r e g a r d i n g  this p r o b l e m ,  and w e  t h a n k  y o u  in a d v a n c e  for y o u r  
a s s i s t a n c e .

S i n c e r e l y ,

H U G H E S  T H O R S N E S S  G A N T Z  
P O W E L L  & B R U N D I N

M i c h a e l  L. L e s s m e i e r

E n e l .
M L L / m f
0 4 3 9 M



M E M O R A N D U M

TO: R e p r e s e n t a t i v e  P e t e r  Goll
C h a i r m a n  of C o m m u n i t y  and R e g i o n a l  A f f a i r s  C o m m i t t e e

F R OM: M i c h a e l  L. L e s s m e i e r

RE: H B  476

DATE: M a r c h  3, 1986

I a m  w r i t i n g  t h i s  m e m o r a n d u m  o n  b e h a l f  of S t a t e  F a r m  

I n s u r a n c e  C o m p a n y  and A l l s t a t e  I n s u r a n c e  C o m p a n y  r e g a r d i n g  A.S.

2 1 . 3 6 . 4 2 0 ,  w h i c h  w a s  a d d e d  b y  the l e g i s l a t u r e  in 1984 via HB 

16. T h i s  s t a t u t e  d e a l s  w i t h  p r e m i u m  i n c r e a s e s  in a u t o m o b i l e  

i n s u r a n c e  p o l i c i e s  and p r o v i d e s  as fo l l o w s :

(a) A n  i n s u r e r  m a y  not i n c r e a s e  the p r e m i u m  
o n  an a u t o m o b i l e  p o l i c y  u n l e s s  t h e  i n c r e a s e  
a p p l i e s  to all i n s u r e r s  of the s a m e  cl a s s .

(b) A n  i n s u r e r  rnay not i n c r e a s e  the p r e m i u m  
or add a s u r c h a r g e  to an autornob.i le 
i n s u r a n c e  p o l i c y  b e c a u s e  of the i s s u a n c e  of 
o c i t a t i o n  for a m o v i n g  t r a f f i c  v i o l a t i o n
u n l e s s  the i n s u r e d  or a n o t h e r  p e r s o n  w h o  
r e s i d e s  in the i n s u r e d ' s  h o u s e h o l d  and is
c o v e r e d  b y  the p o l i c y  has b e e n  c o n v i c t e d  of
the v i o l a t i o n .

(c) T h e  d i r e c t o r  s h a l l  a d o p t  r e g u l a t i o n s  to 
d e t e r m i n e  c i r c u m s t a n c e s  u n d e r  w h i c h  an 
i n s u r e r  m a y  i n c r e a s e  the p r e m i u m  or add a
s u r c h a r g e  to an a u t o m o b i l e  i n s u r a n c e  p o l i c y .

(d) A n  i n s u r e r  that i n c r e a s e s  t h e  p r e m i u m  
or ad d s  a s u r c h a r g e  to an a u t o m o b i l e  
i n s u r a n c e  p o l i c y  s h a l l  g i v e  w r i t t e n  n o t i c e  
of t h e  i n c r e a s e  or s u r c h a r g e  at l e a s t  
f i f t e e n  (15) d a y s  b e f o r e  it t akes a f f e c t ,
s t a t i n g  the r e a s o n  for tie c h a n c e  and t h e  
r i g h t  of a p p e a l  u n d e r  A. S. .11. 39 . 090 .

A.S. 2 1 . 3 6 . 4 2 ( a ) - ( d )  . T h e  d i f f i c u l t y  p r e s e n t e d  b y  this

l e g i s l a t i o n  is the a m b i g u i t y  in s u b s e c t i o n  (d) . If s u b s e c t i o n

(d) is read l i t e r a l l y ,  it c o u l d  be i n t e r p r e t e d  to r e q u i r e  an

i n s u r e r  to s e n d  an i n s u r e d  a s t a t e m e n t  of r e a s o n s  for a c h a n g e

in p r e m i u m  a n d  a s t a t e m e n t  cf n o t i c e  of the r i g h t  to ap p e a l

u n d e r  A.S. 2 1 . 3 9 . 0 9 0  e v e r y  time a p r e m i u m  is i n c r e a s e d ,

r e g a r d l e s s  of the r e a s o n  for the p r e m i u m  i n c r e a s e .
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S u c h  an i n t e r p r e t a t i o n  w o u l d  r e q u i r e  a n  i n s u r e r  to s e n d  a 

s t a t e m e n t  of r e a s o n s  for the c h a n g e  and a n o t i c e  of r i g h t  to 

a p p e a l  w h e n e v e r  a g e n e r a l  ra t e  i n c r e a s e  is a p p r o v e d  b y  the 

D i v i s i o n  of I n s u r a n c e ,  or w h e n e v e r  an i n s u r e d  adds cars,

i n c r e a s e s  c o v e r a g e ,  or adds a d r i v e r .  W e  do  not b e l i e v e  this

is w h a t  t h e  l e g i s l a t u r e  i n t e n d e d  w h e n  e n a c t i n g  t h i s  s t a t u t e .

T h e  l e g i s l a t i v e  h i s t o r y  w e  h a v e  b e e n  a b l e  to o b t a i n  

i n d i c a t e s  t h e  f o c u s  of the o r i g i n a l  b i l l  w a s  w h e r e  an i n s u r e r

i n c r e a s e d  the p r e m i u m  of an i n s u r e d  b e c a u s e  the i n s u r e d  w a s

e i t h e r  i n v o l v e d  in an at f a u l t  a c c i d e n t  or b e c a u s e  of a 

c i t a t i o n  for a m o v i n g  v i o l a t i o n .  W e  f o u n d  n o t h i n g  to i n d i c a t e  

the l e g i s l a t i v e  i n t e n t  w a s  to c r e a t e  a b l a n k e t  r e q u i r e m e n t  of 

n o t i c e  and r i g h t  to a p p e a l  a n y  t i m e  an i n s u r a n c e  p r e m i u m  is 

i n c r e a s e d .  S u c h  a r e q u i r e m e n t  w o u l d  h a v e  a s i g n i f i c a n t  

p r a c t i c a l  e f f e c t  o n  our a b i l i t y  to p r o v i d e  tn- k i n d  of s e r v i c e  

w e  s e e k  to p r o v i d e .  F o r  e x a m p l e ,  if s u b s e c t i o n  (d) w e r e  

i n t e r p r e t e d  to r e q u i r e  w r i t t e n  n o t i c e  of the i n c r e a s e  at least 

f i f t e e n  v ’>) d a y s  b e f o r e  it t a k e s  e f f e c t ,  s t a t i n g  the r e a s o n  

for the c h a n g e  and the r i g h t  of appeal, w e  w o u l d  be u n a b l e  to 

p r o v i d e  i m m e d i a t e  c o v e r a g e  for our p o l i c y  h o l d e r s  w h o  w a n t e d  

to a d d  a n e w  d r i v e r ,  i n c r e a s e  t h e i r  p r e s e n t  c o v e r a g e ,  or 

p u r c h a s e  a n e w  car. If w e  w e r e  to f o l l o w  the l i t e r a l  

i n t e r p r e t a t i o n  of the p r e s e n t  s t a t u t e ,  w e  w o u l d  n o t  be a b l e  tc 

a c c e p t  c o v e r a g e  in e i t h e r  i n s t a n c e  u n t i l  at l e a s t  f i f t e e n  (15) 

d a y s  a f t e r t h e  r e q u e s t  in o r d e r  to a s s u r e  o u r  i n s u r e d  w a s  

i n f o r m e d  of his or h e r  p r o p e r  s t a t u t o r y  rights.

A n o t h e r  i n s t a n c e  in w h i c h  d i f f i c u l t i e s  a r e  c r e a t e d  is 

w h e r e  t h e r e  is a g e n e r a l  rate i n c r e a s e  a p p r o v e d  b y  the 

D i v i s i o n  of I n s u r a n c e .  In s u c h  a case, it w o u l d  be i l l e g a l  

for us to c h a r g e  o u r  i n s u r e d  anyti \ng but the f i l e d  and 

a p p r o v e d  rate. T o  s u g g e s t  b y  the m e a n s  of a n o t i c e  that our 

i n s u r e d  has a r i g h t  to a p p e a l  a g e n e r a l  r a t e  i n c r e a s e  is
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m i s l e a d i n g  a n d  c o u l d  p o t e n t i a l l y  g e n e r a t e  w a s t e f u l  l i t i g a t i o n  

a n d / o r  a d m i n i s t r a t i v e  h e a r i n g s .

In an e f f o r t  to c l a r i f y  this a m b i g u i t y ,  w e  d i s c u s s e d  

this p r o b l e m  w i t h  R e p r e s e n t a t i v e  M i l l e r ,  and H B  476 w a s  

i n t r o d u c e d .  A f t e r  d i s c u s s i n g  this w i t h  y o u  and y o u r  staff, w e  

h a v e  p r e p a r e d  a C o m m i t t e e  S u b s t i t u t e  for H B  4 7 6  w h i c h  in 

e f f e c t  r e q u i r e s  an i n s u r e r  to g i v e  w r i t t e n  n o t i c e  of a p r e m i u m  

i n c r e a s e  at l e a s t  (15) d a y s  b e f o r e  the i n c r e a s e  t a k e s  e f f e c t  

in all s i t u a t i o n s  e x c e p t  w h e r e  o u r  i n s u r e d  i n i t i a t e s  the 

c h a n g e  in premiur... T h e  n o t i c e  a n d  the s t a t e m e n t  of the 

i n s u r e d ' s  r i g h t  of a p p e a l  is r e q u i r e d  in all s i t u a t i o n s  e x c e p t  

w h e n  a r a t e  i n c r e a s e  is a p p r o v e d  b y  the D i v i s i o n  of I n s u r a n c e  

or w h e r e  the i n c r e a s e  r e s u l t s  f r o m  a c h a n g e  r e q u e s t e d  b y  an 

i n s u r e d .

W e  a r e  o n l y  a w a r e  of two s i t u a t i o n s  in w h i c h  an 

i n s u r e r  w o u l d  u n i l a t e r a l l y  i n c r e a s e  a p r e m i u m  b e c a u s e  of the 

d r i v i n g  e x p e r i e n c e  of the i n s u r e d ,  i.e., w h e r e  the i n c r e a s e  is 

b a s e d  u p o n  an a c c i d e n t  or a c o n v i c t i o n  of a m o v i n g  t r a f f i c  

v i o l a t i o n .  H o w e v e r ,  the C o m m i t t e e  S u b s t i t u t e  for HB  476 w o u l d  

r e q u i r e  n o t i c e  and t h e  s t a t e m e n t  of the r i g h t  of a p p e a l  in not 

just t h e s e  two s i t u a t i o n s ,  b u t  a n y  i n c r e a s e  e x c e p t  an i n c r e a s e  

r e s u l t i n g  f r o m  a c h a n g e  r e q u e s t e d  b y  an i n s u r e d  or a rate 

i n c r e a s e  a p p r o v e d  b y  the D i v i s i o n  of I n s u r a n c e .  W e  b e l i e v e  

this C o m m i t t e e  S u b s t i ^”.te w i l l  r e s o l v e  the a m b i g u i t y  that 

p r e s e n t l y  e x i s t s  in A.S. 2 1 . 3 6 . 4 2 0 ( d )  w i t h o u t  in a n y  w a y  

e f f e c t i n g  the p u r p o s e  the s t a t u t e  w a s  i n t e n d e d  to a c c o m p l i s h .  

W e  u r g e  its p r o m p t  p a s s a g e .

MLL/rnf 
042 6M
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STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

REQUEST______________________________
Bill/Resolution No.: HB 476
Title: Automobile Insurance Premium

Revision Date:____________
FlCCAL DETAIL____________________________
Agency Affected: D i v i s i o n o f Insurance
BRU:____________________________________

Sponsor: FI, M. M i l l e r  Components:
Requestor: John L. George ___________
Date of Request: February 19, 1986 ___________

EXPENDITURES I REVENUES : (Thousands of Dollars)
OPERATING FY 86 FY 87 FY 88 FY 89 FY 90 FY 91

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND Z- STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

CAPITAL - 0 - - o - i - 0 - - 0 - - 0 - - 0 -

REVENUE - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

FUNDING: (Thousands of dollars)

GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL 1o1 1 0 1 1 0 1 1 0 1 1 0 1 1 0 1

POSITIONS:

FULL-TIME
PARTTIME
TEMPORARY

1 c: 1 - 0 - - 0 - 1 c 1 1 o t

■  - 0 - '

ANALYSIS: Attach a separate jage if necessary.

Prepared by John L - George, Dire ,
Division: Division or insurance

Approved by Commissioner: , . .   c, v
Agency:  Comm erce anrT Frnnnm ic^DeOe lopm en l

Distribution (by Agency preparing fiscal note):
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget
Impacted Agency(ies) page 2 of

Phone: ^ 5 -2 5 1 5  ..............
Date: February id, idB6
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C O M M U N I T Y  A N D  R E G I O N A L  A F F A I R S  
S t a n d i n g  C o m m i t t e e  

M a r c h  3, 1986 
3:00 p.m.

M E M B E R S  P R E S E N T

R e p r e s e n t a t i v e  P e t e r  Goll, C h a i r  
R e p r e s e n t a t i v e  K a y  W a l lis, V i c e  C h a i r  
R e p r e s e n t a t i v e  N i i l o  K o p o n e n  
R e p r e s e n t a t i v e  W a l t  F u r n a c e  
R e p r e s e n t a t i v e  A n d r e  M a r r o u  
R e p r e s e n t a t i v e  R a n d y  P h i l l i p s  
R e p r e s e n t a t i v e  M a x  G r u e n b e r g

C O M M I T T E E  C A L E N D A R

H B  476 " A n  A c t  r e l a t i n g  to a u t o m o b i l e  i n s u r a n c e  p r e m i u m s .

W I T N E S S  R E G I S T E R

M i c h a e l  L e s s m e i e r  
A l l s t a t e / S t a t e  F a r m  
O n e  S e a l a s k a  P l a z a  
S u i t e  203
J u n e a u ,  A l a s k a  9 9 8 0 1  
T e l e p h o n e :  5 8 6 - 5 9 1 2
P o s i t i o n  S t a t e m e n t :  S u p p o r t s  h B  476 a m e n d e d .

D o n  K o c h
D i v i s i o n  o f  I n s u r a n c e  
D e p a r t m e n t  o f  C o m m e r c e  

a n d  E c o n o m i c  D e v e l o p m e n t  
J u n e a u ,  A l a s k a  9 9 8 1 1  
T e l e p h o n e :  4 6 5 - 2 5 7 7
P o s i t i o n  S t a t e m e n t :  S u p p o r t s  H B  476 a m e n d e d .

P R E V I O U S  A C T I O N

H B  476: D A T E  P A G E  A C T I O N
0 1 / 1 5 / 8 6  (H) 1799 R E A D  T H E  F I R S T  T I M E  W I T H

R E F E R R A L ( S )
C & R A
J U D I C I A R Y
RULES

H C & R A - 1 - 0 3 / 0 3 / 8 6



A C T I O N  N A R R A T I V E

T A P E  #67 S I D E  O N E  
R e c o r d i n g

N u m b e r  001

C h a i r m a n  G o l l  c a l l e d  t h e  m e e t i n g  t o  o r d e r  a t  3:07 p.m. He 
a s k e d  M i c h a e l  L e s s m e i e r  t o  t e s t i f y  on b e h a l f  o f  t h e  
s po n s o r .

N u m b e r  020

M i c h a e l  L e s s m e i e r  t e s t i f i e d  o n  b e h a l f  of S t a t e  F a r m  
I n s u r a n c e  a n d  A l l s t a t e  I n s u r a n c e  C o m p a n y  r e g a r d i n g  AS 
2 1 . 3 6 . 4 2 0  w h i c h  he  s a i d  w a s  a d d e d  b y  t h e  l e g i s l a t u r e  in 
1984 v i a  H B  16. A  d i f f i c u l t y  p r e s e n t e d  b y  t h i s  l e g i s l a t i o n  
is a n  a m b i g u i t y  in s u b s e c t i o n  ( d ) .

If s u b s e c t i o n  (d) is r e a d  l i t e r a l l y ,  it c o u l d  b e  
i n t e r p r e t e d  to  r e q u i r e  an  i n s u r e r  t o  s e n d  a n  i n s u r e d  a 
s t a t e m e n t  of  r e a s o n s  for a c h a n g e  in p r e m i u m  a n d  a 
s t a t e m e n t  o f  n o t i c e  of t h e  r i g h t  t o  a p p e a l  u n d e r  AS 
2 1 . 3 9 . 0 9 0  e v e r y  t i m e  a p r e m i u m  is i n c r e a s e d  r e g a r d l e s s  of 
t h e  r e a s o n  for t h e  p r e m i u m  i n c r e a s e .

S u c h  a n  i n t e r p r e t a t i o n  w o u l d  r e q u i r e  an  i n s u r e r  t o  s e n d  a 
s t a t e m e n t  o f  r e a s o n s  for a c h a n g e  a n d  a n o t i c e  o f  r i g h t  to 
a p p e a l  w h e n e v e r  a g e n e r a l  r a t e  i n c r e a s e  is a p p r o v e d  b y  t h e  
D i v i s i o n  o f  I n s u r a n c e ,  o r  w h e n e v e r  an i n s u r e d  a d d s  cars, 
i n c r e a s e s  c o v e r a g e ,  o r  a d d s  a d r i v e r .  T h e y  d o  n o t  b e l i e v e  
th i s  is w h a t  t h e  l e g i s l a t u r e  i n t e n d e d  w h e n  e n a c t i n g  t h i s  
sta t u t e .

L e g i s l a t i v e  h i s t o r y  w a s  r e s e a r c h e d  a n d  if t h e y  w e r e  to 
f o l l o w  t h e  l i t e r a l  i n t e r p r e t a t i o n  o f  t h e  p r e s e n t  statute, 
t h e y  w o u l d  n o t  b e  a b l e  t o  a c c e p t  c o v e r a g e  in e i t h e r  
i n s t a n c e  u n t i l  at  l e a s t  f i f t e e n  (15) d a y s  a f t e r  t h e  r e q u e s t  
in o r d e r  t o  a s s u r e  t h e i r  i n s u r e d  w a s  i n f o r m e d  o f  h i s  o r  her 
p r o p e r  s t a t u t o r y  rights. H e  d i s c u s s e d  d i f f i c u l t i e s  c r e a t e d  
w h e n  t h e r e  is a g e n e r a l  r a t e  i n c r e a s e  a p p r o v e d  b y  t h e  
D i v i s i o n  o f  Ins u r a n c e .

In an  e f f o r t  t o  c l a r i f y  t h i s  a m b i g u i t y ,  t h e y  d i s c u s s e d  th i s  
p r o b l e m  w i t h  R e p r e s e n t a t i v e  M i k e  M i l l e r  of  J u n e a u  a n d  HB  
476 w a s  i n t r o d u c e d .  F o l l o w i n g  d i s c u s s i o n  w i t h  t h i s  
c o m m i t t e e ,  t h e y  h a v e  p r e p a r e d  a c o m m i t t e e  s u b s t i t u t e  for HB 
476 w h i c h  in e f f e c t  r e q u i r e s  an  i n s u r e r  t o  g i v e  w r i t t e n  
n o t i c e  o f  a p r e m i u m  i n c r e a s e  a t  l e a s t  f i f t e e n  (15) d a y s  
b e f o r e  t h e  i n c r e a s e  t a k e s  e f f e c t  in  a l l  s i t u a t i o n s  e x c e p t  
w h e r e  t h e i r  i n s u r e d  i n i t i a t e s  t h e  c h a n g e  in p r e m i u m .  T h e  
n o t i c e  a n d  t h e  s t a t e m e n t  o f  t h e  i n s u r e d ' s  r i g h t  of  a p p e a l
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is r e q u i r e d  in a l l  s i t u a t i o n s  w h e n  a r a t e  i n c r e a s e  is 
a p p r o v e d  b y  t h e  D i v i s i o n  of I n s u r a n c e  o r  w h e r e  t h e  i n c r e a s e  
r e s u l t s  f r o m  a c h a n g e  r e q u e s t e d  b y  a n  i n s u r e d .

T h e y  b e l i e v e  t h i s  c o m m i t t e e  s u b s t i t u t e  w i l l  r e s o l v e  the 
a m b i g u i t y  t h a t  p r e s e n t l y  e x i s t s  i n  A S  2 1 . 3 6 . 4 2 0 ( d )  w i t h o u t  
in a n y  w a y  e f f e c t i n g  t h e  p u r p o s e  t h e  s t a t u t e  w a s  i n t e n d e d  
to  a c c o m p l i s h .  T h e y  u r g e  its p r o m p t  p a s s a g e .

N u m b e r  082

R e p r e s e n t a t i v e  K o p o n e n  m o v e d  t o  a d o p t  c o m m i t t e e  s u b s t i t u t e  
f o r  H B  476. T h e r e  w e r e  n o  o b j e c t i o n s .

N u m b e r  105

C h a i r m a n  G o l l  s u g g e s t e d  l a n g u a g e  t o  t h e  c o m m i t t e e  
s u b s t i t u t e  t h a t  s u b s e c t i o n  (d) d o e s  n o t  a p p l y  t o  t h e  
p r e m i u m  i n c r e a s e  r e s u l t i n g  from a n  a u t o m o b i l e  i n s u r a n c e  
p o l i c y  c h a n g e  r e q u e s t e d  b y  the i n s u r e d  w h e r e  t h e  i n s u r e d  is 
g i v e n  w r i t t e n  n o t i c e  of t h e  i m p a c t  o n  p r e m i u m s  o f  t h i s  
p o l i c y  c h a n g e  at t h e  t i m e  t h e  r e q u e s t  is made.

N u m b e r  162

C h a i r m a n  G o l l  c o n t i n u e d  s u g g e s t i n g  l a n g u a g e  o n  l i n e  14, 
a f t e r  t h e  w o r d  " i n s u r e d . "  T h i s  s u b s e c t i o n  d o e s  n o t  a p p l y  
t o  a p r e m i u m  i n c r e a s e  r e s u l t i n g  f r o m  a n  a u t o m o b i l e  
i n s u r a n c e  p o l i c y  c h a n g e  r e q u e s t e d  b y  t h e  i n s u r e d ,  w h e r e  the 
i n s u r e d  is n o t i f i e d  o f  t h e  i m p a c t  o n  p r e m i u m s  of t h i s  
p o l i c y  c h a n g e  a t  t h e  t i m e  t h e  r e q u e s t  is made.

N u m b e r  183

R e p r e s e n t a t i v e  K o p o n e n  m o v e d  f o r  a d o p t i o n  of  t h e  a m e n d m e n t .  
T h e r e  w e r e  n o  o b j e c t i o n s .

N u m b e r  200

C h a i r m a n  a n d  c o m m i t t e e  w o r k e d  on  r e p h r a s i n g  t h e  s a m e  
l a n g u a g e  in t h e  a m e n d m e n t .

N u m b e r  215

D o n  Koch, D i v i s i o n  o f  Ins u r a n c e ,  n o t i c e d  t h e  D e p a r t m e n t  of 
C o m m e r c e  p o s i t i o n  p a p e r  s u p p o r t i n g  H B  476. T h i s  p r o p o s a l  
is i n t e n d e d  t o  c o r r e c t  a d e f i c i e n c y  i n  C h a p t e r  62 S L A  1984. 
T h e  s p o n s o r  o f  t h a t  b i l l  w a s  a t t e m p t i n g  t o  p r o v i d e  an 
a p p e a l  m e c h a n i s m  for a p e r s o n  a g g r i e v e d  b y  a u t o m o b i l e  
i n s u r a n c e  r a t e  i n c r e a s e s  r e s u l t i n g  f r o m  s u r c h a r g e s  f o r  an 
a c c i d e n t  or  v i o l a t i o n  a p p e a r i n g  o n  t h a t  p e r s o n ' s  d r i v i n g  
reco r d ,  a n d  w h i c h  is a l l e g e d  to  b e  i n a p p r o p r i a t e .
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T h i s  b i l l  w o u l d  c l a r i f y  the r e q u i r e m e n t  f o r  n o t i c e  b y  
s p e c i f y i n g  t h e  c i r c u m s t a n c e s  in w h i c h  t h e  n o t i c e  is 
n e c e s s a r y  a n d  t h e  s c o p e  of n o t i c e  r e q u i r e d .  It d o e s  
p r o v i d e  r e c o u r s e  for s u r c h a r g e s  o r  i n c r e a s e s  t h a t  a r e  not 
a p p r o p r i a t e  b e c a u s e  a p e r s o n  w a s  n o t  c o n v i c t e d  o f  a 
v i o l a t i o n  o r  at  f a u l t  in an a c c i d e n t .  T h e y  d o  n o t  o b j e c t  
t o  t h e  n o t i c e  o r  p r e m i u m  i n c r e a s e  o n  a p p r o v e d  r a t e  f i l i n g s  
b e c a u s e  it is a f a i r  t h i n g  to do. I t  d o e s  g e n e r a t e  
a d d i t i o n a l  c o s t  f o r  t h e  i n s urer w h i c h  w i l l  u l t i m a t e l y  be 
p a s s e d  a l o n g  t o  t h e  consumer. I t  is, h o w e v e r ,  a r e a s o n a b l e  
a n d  f a i r  r e q u i r e m e n t .

N u m b e r  220

C h a i r m a n  G o l l  a s k e d  Mr. Ko c h  to r e s p o n d  t o  t h e  a m e n d m e n t  
a d o p t e d  t o  t h e  c o m m i t t e e  s u b s t i t u t e .  D i s c u s s i o n  e n s u e d  on 
w r i t t e n  n o t i c e  a n d  n o t i c e  of a p p e a l  a n d  t h e  b u r d e n  t o  the 
i n s u r e r .

N u m b e r  310

C h a i r m a n  G o l l  a s k e d  Mr. Koch for h i s  r e c o m m e n d a t i o n s  on  the 
a m e n d m e n t  l a n g u a g e .  Mr. Koch s u g g e s t e d  t h a t  h e  w o u l d  not 
p l a c e  t h e  n o t i c e  b u r d e n  on the i n s u r e r  w h e n  t h e  i n s u r e d  is 
s e e k i n g  a c h a n g e .  T h i s  lan g u a g e  m a y  i m p e d e  t h e  a b i l i t y  of 
t h e  i n s u r e d  t o  g e t  a p r e m i u m  c h a n g e .

N u m b e r  330

C h a i r m a n  G o l l  s u g g e s t e d  the f o l l o w i n g :  T h i s  s u b s e c t i o n
d o e s  n o t  a p p l y  t o  a p r e m i u m  i n c r e a s e  r e s u l t i n g  f r o m  a n  
a u t o m o b i l e  i n s u r a n c e  p o l i c y  c h a n g e  r e q u e s t e d  b y  t h e  
i n s u r e d ,  if t h e  i n s u r e d  is n o t i f i e d  a t  t h e  t i m e  t h e  r e q u e s t  
is m a d e  w h e t h e r  a n  i m p a c t  on p r e m i u m s  w i l l  r e s u l t  f r o m  this 
p o l i c y  chan g e .  T h i s  s u b s e c t i o n  d o e s  n o t  a p p l y  t o  a r a t e  
i n c r e a s e  a p p r o v e d  b y  t h e  d i r e c t o r  i f  t h e  i n s u r e r  g i v e s  
w r i t t e n  n o t i c e  o f  t h e  rate i n c r e a s e  t o  t h e  i n s u r e d  a t  least 
f i f t e e n  (15) d a y s  b e f o r e  the r a t e  i n c r e a s e  t a k e s  affe c t .

N u m b e r  343

C h a i r m a n  G o l l  a d d r e s s e d  t h e  a m e n d e d  c o m m i t t e e  s u b s t i t u t e  
a n d  a s k e d  if t h e r e  w e r e  any o b j e c t i o n s .  T h e r e  w e r e  n o  
o b j e c t i o n s  f r o m  c o m m i t t e e ,  the d e p a r t m e n t  o r  t h e  i n s u r a n c e  
c o m p a n i e s .

N u m b e r  359

D o n  K o c h  s t a t e d  t h a t  w h a t  the c o m m i t t e e  h? d o n e  w i t h  the 
n o t i c e  r e q u i r e m e n t  is fair and t h e  a m e n d m e n t  l e a v e s  t h e  
i n s u r e d  in a p o s i t i o n  w h e r e  he is a b l e  t o  n e g o t i a t e .
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N u m b e r  392

R e p r e s e n t a t i v e  M a r r o u  m o v e d  to  p a s s  C S H B  476 a m e n d e d  out of 
c o m m i t t e e  w i t h  i n d i v i d u a l  r e c o m m e n d a t i o n s .  T h e r e  w e r e  no 
o b j e c t i o n s .

N u m b e r  395

T h e  m e e t i n g  w a s  a d j o u r n e d  at 3 : 4 0  p.m.

C o r r e c t e d  a m e n d m e n t  language: T h i s  s u b s e c t i o n  d o e s  not
a p p l y  t o  a (1) p r e m i u m  inc r e a s e  r e s u l t i n g  f r o m  a c h a n g e  
r e q u e s t e d  b y  an  insured, if t h e  inr.urer n o t i f i e s  t h e  
i n s u r e d  at t h e  t i m e  t h e  r e q u e s t  i s  m a d e  t h a t  t h e  a m o u n t  of 
t h e  i n s u r e d ' s  p r e m i u m  will c h a n g e  as a r e s u l t  o f  t h e  
r e q u e s t e d  p o l i c y  change; or (2) r a t e  i n c r e a s e  a p p r o v e d  by 
t h e  d i r e c t o r  if t h e  i n s u r e r  g i v e s  w r i t t e n  n o t i c e  of t h e  
r a t e  i n c r e a s e  t o  t h e  insured a t  l e a s t  15 d a y s  b e f o r e  the 
r a t e  i n c r e a s e  t a k e s  affect.
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H u g h e s  T h o r s n e s s  G a n t z  

P o w e l l  &  B r u n d i n

DAVID  m .  T H O R S N E S S  
M l C H A P D  o .  c a n t ;  
J A M E S  M .  P O W E L L  
t l R 'A N  J .  0 P U N D I N  
M A R C U S  «• C L A P P *  
K E N N E TH  P .  J A C C Q U S  
C A R r  w .  G a n t ;  
jc o n v  c . MELCMER 
J O E  m.  h u O O l E S T O N  
S ' C i U HO  E .  M U R P w r  
R I C H A R D  D .  T m a l E R  
C A R L  J .  D .  B A U M A N  
r n c o  □. A R V I D S O N  
D E N N I S  m .  b u m p • 
M A R T  K. H U G H E S
t r a n k  a . p n r r r j E R  
R A LP H  R .  O E I S T L I N E *  
G O R D O N  J  T A N S  
R,  C R A I G  M E S S E R  
R O B E R T  l . M A N L C T  
J A M E S  m . G O R S K r  
t i m o t h y  R .  B t R M E S  
J A M E S  M.  S E E O O R f  
R O N A L D  E .  N O E L  •

• r A i n o A N H S  0 »  ~i cc 

• a j u N C A u  o r n c c

* • » v * l O C ;  o r n c c

T R E O E R i C K  J .  O D S E N  
M I C H A E L  L .  L E S S M E I E R *  •
s t e v e n  r.. t e r v o o r e n
M A T T H E W  * .  P E T E R S O N  
J O S E P H  R .  D.  L O E S C H E R  
K E N N E T H  D .  L O u G E E *  
E A R L  M. S u T h C R L A N O  
L E S L I E  A .  m O R R » l l  
john □. thorsness
G A IL  M. B A L L O U *  
G R E G O R Y  w .  L E S S M E I E R *  
J O H N  V.  A C 0 5 T A *  
l a n c e  Q.  N E L S O N  
D O N N A  P .  W A L K E R  * * • 
W ILL IAM M.  W A L K E R *  • • 
D A N I E L  M.  W O L D  
C ALV I N  P .  V A N C E  
DAVI D  S .  C A R T E R  
MAR I LVN MAT 
J O H N  G .  F P A R K  • *
J A M E S  N.  O a R k E L C v 
T h o m a s  R .  l u C a S  
C h a r l e s  p .  p e n g i l l t * 
T i m o t h y  R ,  R E O F Q R D

A T T O R N E Y S  A T  L A W  

ONE S E A LA S KA  P L A Z A .S U IT E  0 0 3  

J U N E A U ,  A L A S K A  G G B O l 

TELEPH O NE ( 0 0 7 )  5 0 0 - 5 0 1 2

M a y  7, 1985

j O ' * N  C .  H i j G M E S  
c r  C O U N S E L

5 0 9  W E S T  T h i r d  A V E N U E  
A N C H O R A G E ,  A L A S K A  9 9 5 0 1  
T E L E P H O N E  ( 9 0 7 )  2 7 4 - 7 S 2 2  
C A B L E  A D D R E S S :  O C N A U  

T E L E C O P I E R :  2 7 A - 7 5 2 5  
TELEX:  0 9 0 - 2 G 3 G 7

5 9 0  U N I VE RS I TY  A V E -  S U I T E  2 0 0  
F A I R BA N KS .  A L A S K A  9 9 7 0 *  
T E L E P H O N E  ( 9 0 7 )  A 7 9 - 3 I G I  
C A B L E  A O D R E S S :  D E N A L I  

T E L C C O P I C R :  4 7 9 - 0 4 7 B

2 0 0  C H E N E G A  S T R E E T  
P . O .  OOX 7 G 7  

VA LDE Z .  A L A S K A  9 9 G 0 G  
T E L E P H O N E  ( 9 0 7 )  0 3 5 * 2 9 0 0

R e p r e s e n t a t i v e  M i k e  M i l l e r  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n e a u ,  A l a s k a  99801 

Re: A S 2 1 .36.420 HB16 

D e a r  R e p r e s e n t a t i v e  Miller:

I . .. w r i t i n g  to y o u  on b e h a l f  of S t a t e  Farm I n s u r a n c e  Co. and 
A l l s t a t e  I n s u r a n c e  Cc r e g a r d i n g  A S  2 1 . 3 6 . 4 2 0 ,  w h i c h  was added by 
t h e  l e g i s l a t u r e  in 19.54 via HB 16. Th i s  bill d e a l s  w i t h  p r e m i u m  
i n c r e a s e s  in a u t o m o b i l e  i n s u r a n c e  p o l i c i e s ,  and we e n c l o s e  a c o p y  
o f  this bill as e n a c t e d  for y o u r  i n f o r m a t i o n .

We are w r i t i n g  to you b e c a u s e ,  as we have b e f o r e  indicated, 
t h e r e  is an a m b i g u i t y  in S u b s e c t i o n  D. S u b s e c t i o n  D if read 
l i t e r a l l y ,  c o u l d  be i n t e r p r e t e d  t o  r e q u i r e  an in.--- ■ *r to send a n  
i n s u r e d  a s t a t e m e n t  of reasons f o r  a c h a n g e  ir. .: .urn and a
s t a t e m e n t  of: the n o t i c e  of right to a p p e a l  u n d e r  AS 2L.39.090 
e v e r y  time a p r e m i u m  is inc r e a s e d ,  r e g a r d l e s s  of the reason for 
t h e  p r e m i u m  increase. This in e f f e c t  w o u l d  r e q u i r e  an insurer to 
s e n d  a s t a t e m e n t  of: r e a s o n s  for the c h a n g e  and a n o t i c e  oE right 
to  a p p e a l  e v e r y  time a g e n e r a l  r a t e  inc r e a s e  is a p p r o v e d  by t 
D i v i s i o n  o£ I n s u r a n c e ,  an i n s u r e d  ad d s  ca r s  or  m o v e s  to an ar-. 
w h e r e  p r e m i u m s  are higher. W-a d o  not b e l i e v e  t h i s  was the int. 
o E  the l e g i s l a t i o n ,  f o r  such an i n t e r p r e t a t i o n  w o u l d  in eEEect 
r e q u i r e  an i n s u r e r  to g i v e  a w r i t t e n  n o t i c e  of an increase, the 
r e a s o n s  for the i n c r e a s e ,  and a n o t i c e  oE right to appeal in 
c a s e s  w h e r e  the rate has a l r e a d y  b e e n  a p p r o v e d  by the Di v i s i o n  of 
I n s u r a n c e .

We do  not b e l i e v e  this was t h e  intent of this legislation.
I n  fact, the l e g i s l a t i v e  h i s t o r y  w e  have be e n  a b l e  to obt a i n  
i n d i c a t e s  the focus of the o r i g i n a l  bill was w h e r e  an insurer 
i n c r e a s e d  the p r e m i u m  of the i n s u r e d  b e c a u s e  the i n s u r e d  was 
e i t h e r  i n v o l v e d  in an at fault a c c i d e n t  or b e c a u s e  of a c i t a t i o n
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f o r  a m o v i n g  v i o l a t i o n .  W e  h a v e  f o u n d  n o t h i n g  t o  i n d i c a t e  the 

l e g i s l a t i v e  i n t e n t  w a s  to c r e a t e  a b l a n k e t  r e q u i r e m e n t  of n o t i c e  
a n d  a r i g h t  to a p p e a l  a n y  t i m e  an i n s u r a n c e  p r e m i u m  is i n c r e a s e d .

We  b e l i e v e  th e a m b i g u i t y  in t h i s  s e c t i o n  c o u l d  be c u r e d  
s i m p l y  by t y i n g  s u b s e c t i o n  D to s u b s e c t i o n  B, to  m a k e  it c l e a r  

t h e  n o t i c e  of i n c r e a s e ,  s t a t i n g  t h e  r e a s o n  fo r t h e  c h a n g e  a nd  the 
r i g h t  of a p p e a l ,  n e e d  o n l y  be s e n t  in t h o s e  s i t u a t i o n s  to w h i c h  
th e s e c t i o n  is a d d r e s s e d ,  i.e. w h e r e  a p r e m i u m  is a d d e d  b e c a u s e  
of  the i s s u e n c e  of a c i t a t i o n  for a m o v i n g  t r a f f i c  v i o l a t i o n  to 

e i t h e r  th e i n s u r e r  o r  a n o t h e r  p e r s o n  w h o  r e s i d e s  in the i n s u r e d ' s  
h o u s e h o l d  a n d  is c o v e r e d  by th e p o l i c y .

S e n a t o r  R o d e y  h a d  s u g g e s t e d  w e  c o r r e c t  t h i s  a m b i g u i t y  t h r o u g h  
t h e  R e v i s o r ' s  B i l l  t h i s  p a s t  s e s s i o n ,  a n d  th e R e v i s e r  w a s  w i l l i n g  
to d o  so, if y o u r  a p p r o v a l  c o u l d  b e  o b t a i n e d ,  b u t  y o u r  s t a f f  

i n d i c a t e d  y o u  fe lt  it m o r e  a p p r o p r i a t e  to c o r r e c t  thi s 

l e g i s l a t i o n  t h r o u g h  a s e p e r a t e  b i l l ,  a n d  t h a t  y o u  w o u l d  s p o n s o r
s u c h  a b i l l  t h i s  n e x t  s e s s i o n .  W e  h a v e  e n c l o s e d  h e r e w i t h  a

p r o p o s e d  d r a f t  t h a t  w o u l d  a c c o m p l i s h  t h i s  c o r r e c t i o n .  W e  h a v e  
d i s c u s s e d  t h i s  w i t h  t h e  D i v i s i o n  o f I n s u r a n c e  a n d  t h e y  h a v e  

i n d i c a t e d  t h e y  a g r e e  t h e  l e g i s l a t i o n  d o e s  p o s e  a p r o b l e m  w h i c h  
s h o u l d  be  c o r r e c t e d ,  a n d  w i t h  t h i s  a p o r o a c h  in s o l v i n g  the 
p r o b l e m .

W e  w o u l d  be m o s t  h a p p y  to d i s c u s s  in f u r t h e r  d e t a i l  the 
d i f f i c u l t i e s  p o s e d  b y  t h i s  a m b i g u i t y  if it w o u l d  be h e l p f u l  to

y o u ,  and w e  of c o u r s e  a r e  w i l l i n g  to p r o v i d e  a n y  f u r t h e r
i n f o r m a t i o n  o n  t h i s  m a t t e r  y o u  d e s i r e .

S i n c e r e l y ,

H U G H E S  T H O R S N E S S  G A N T Z
P O W E L L  & B R U N D I N

B y :______________________________

M i c h a e l  L. L e s s m e i e r

E n c l o s u r e
M L L / m f
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DAVI D  H.  Th O P S N E S S  
P I C H A P D  O .  G A N T Z  
J A M L S  M.  P O W E L L  
BR I A N  J .  B R U N D I N  
M A R C U S  R .  C L A P P *  
K E N N E T H  P.  J A C O B U S  
G A P V  W.  G A N T Z  
J E P P Y  E .  M E L C h E R  
J O E  M.  H U D D L E S T O N  
S I G U R O  E.  M U R P H Y  
R I C H A R D  D.  T H A L E R  
C A R L  J .  D.  B A U M A N  
F R E D  0 .  A R V I D S O N  
O E N N I S  M.  B U M P *  
MARY  K.  H U G H E S  
F R A N K  A.  P F I T F N E R  
R A L P H  R .  B E I S T L I N E *  
G O R D O N  J  T A N S  
R.  C R A I G  H E S S E R  
R O B E R T  L.  M A N L E Y  
J A M E S  M.  G O P S K I  
T I M OT H Y  R.  B Y R N E S  
J A M E S  M.  S E E D O R T

♦  f a k j q a n k s  o r n : c  

*  j u n e a u  o f f i c e  

*  *  * v A L o r z  o f f i c e

R O N A L D  ET. N O E L *  
F R E D E R I C K  J .  O D S E N  
M I C H A E L  L.  L E S S M E I E R *  • 
S T E v E N  S .  T E R ’/ O O R E N  
M A T T H E W  K.  P E T E R S O N  
J O S E P H  R .  D.  L O E S C H E P  
K E N N E 1 H  D.  L O u G E E *  
f a r l  m . S u t h e r l a n d  
L E S L I E  A.  M O R R f L L  
J O « N  B .  T H O R S N E S S  
G R C G O P Y  W.  L E S S M E I E R *  
J O H N  V.  A C O S T A *
D O N N A  P .  W A L K E R  * ♦ • 
WILL IAM M.  W A L K E R *  • • 
D A N I E L  M.  W O L D  
CALV I N  P .  V A N C E  
DAVID S .  C A R T E R  
MARILYN MAY 
J O H N  G .  F R A N K *  *
J A M E S  N.  D A R K E L E Y  
T H O M A S  R .  L U C A S  
C H A R L E S  R  P E N G I L L T *  
T I MO TH Y  R .  P E D T O R O
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P o w e l l  &  B r u n d i n
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ONE SEALASKA PLAZA. S U IT E  O O O  

J U N E A U .  A L A S K A  9 0 0 0 1  

TE LE PH O N E ( 0 0 7 ) 5 0 0 - 5 9 1 2

J O H N  C .  H U G H E S  
O F  C O U N S E L

5 0 9  W E S T  T H I R D  A V E N U E  
A N C H O R A G E .  A L A S K A  9 9 5 0 1  
T E L E P H O N E  ( 9 0 7 )  2 7 - J - 7 5 2 2  
C A B L E  A D D R E S S :  D E N A L I  

T E L E C O P I E R :  2 7 - 1 - 7 5 2 5  
TE LE X :  0 9 0 - 2 6 3 6 7

5 9 0  U N I V E R S I T Y  AVE„  S U I T E  2 0 0  
F A I R B A N K S .  A L A S K A  9 9 7 0 1  
T E L E P H O N E  ( 9 0 7 )  - J 7 9 - 3 I 6 I  
C A B L E  A D D R E S S :  OE NAL I  

T E L E C O P I E R :  - 1 7 9 - 6 - 1 7 0

2 0 0  C H E N E G A  S T R E E T  
P . O .  BO X  7 6 V  

V A L O E Z .  A L A S K A  9 9 6 6 6  
T E L E P H O N E  ( 9 0 7 )  0 3 5 - 2 9 0 6

F e b r u a r y  21, 1986

R e p r e s e n t a t i v e  P e t e r  Go l l  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1

Re: H B  476

D e a r  R e p r e s e n t a t i v e  Goll:

A f t e r  o u r  c o n v e r s a t i o n  o n  T u e s d a y ,  I c o n t a c t e d  m y  
c l i e n t s  and d i s c u s s e d  w i t h  t h e m  the c o n c e r n s  y o u  h a d  r e g a r d i n g  
HB  476 as it is p r e s e n t l y  w r i t t e n .  W e  are not a w a r e  of any 
o c c u r r e n c e s  o t h e r  t h a n  t h o s e  set f o r t h  in the bill, i.e.
a c c i d e n t  or c o n v i c t i o n  for m o v i n g  t r a f f i c  v i o l a t i o n ,  w h i c h
w o u l d  r e s u l t  in an i n s u r e r  u n i l a t e r a l l y  i n c r e a s i n g  the p r e m i u m  
of a s i n g l e  in s u r e d .  I h a v e  s i n c e  c o n f i r m e d  this w i t h  the 
D i v i s i o n  of I n s u r a n c e .  T h e r e  are, of c o u r s e ,  s i t u a t i o n s  in
w h i c h  a p r e m i u m  is i n c r e a s e d  to a c l a s s  of i n d i v i d u a l s ,  for 
e x a m p l e  w h e r e  the loss e x p e r i e n c e  of a p a r t i c u l a r  v e h i c l e  goes 
up, but t h o s e  i n c r e a s e s  are a p p l i e d  a c r o s s  the b o a r d  to e v e r y  
m e m b e r  of the cl a s s .  A b o u t  t h e  o n l y  o t h e r  i n s t a n c e  w e  are 
a w a r e  of that c o u l d  p o s s i b l y  fa l l  w i t h i n  the area of c o n c e r n  
e x p r e s s e d  b y  y o u  is w h e r e  an i n s u r e d  has a c h a n g e  in m a r i t a l  
s t a t u s  and the p r e m i u m  is a d j u s t e d  a c c o r d i n g l y .  In this
i n s t a n c e ,  the i n f o r m a t i o n  for t h e  c h a n g e  is p r o v i d e d  to us by 
o u r  insured, and a l t h o u g h  the i n c r e a s e  d o e s  a p p l y  to a s p e c i­
fic in s u r e d ,  it is b e c a u s e  the i n s u r e d  is in a d i f f e r e n t  
r a t i n g  c a t e g o r y  w h i c h  has b e e n  a p p r o v e d  b y  the D i v i s i o n  of 
I n s u r a n c e .  A s  y o u  c a n  see, in all c a s e s  of p r e m i u m  inc r e a s e s ,  
the i n s u r e d  w o u l d  be n o t i f i e d  of the r e a s o n s  for t h e  c h a n g e  at 
le ast f i f t e e n  d a y s  b e f o r e  the i n c r e a s e  t a k e s  effe c t .

I do h o p e  t h i s  d r a f t  d e a l s  w i t h  t h e  c o n c e r n s  y o u  raise. 
If it d o e s  not, or if w e  c a n  p r o v i d e  f u r t h e r  c l a r i f i c a t i o n  on
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this m a t t e r ,  p l e a s e  let m e  k n o w  i m m e d i a t e l y ,  as w e  do w i s h  to 
c l a r i f y  t h e  a m b i g u i t y  p r e s e n t  in the e x i s t i n g  s t a t u t e  this 
s e s s i o n .  I t h a n k  y o u  a g a i n  for y o u r  c o o p e r a t i o n .

S i n c e r e l y ,

H U G H E S  T H O R S N E S S  G A N T Z  
P O W E L L  & B R U N D I N

By:
M i c h a e l  L. L e s s m e i e r

E n c l o s u r e
M L L / m h
0 3 6 7 A

cc: Mr. D o n  Koch, D i v i s i o n  of I n s u r a n c e
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H u g h e s  T h o r s n e s s  G a n t z

DAVID H.  T H O R S N E S S  
R I C H A R D  O .  G A N T Z  
J A M E S  M. P O W E L L  
□ R I AN  J .  O R U N O I N  
M A R C U S  R .  C L A P P *  
K E N N E T H  P.  J A C O B U S  
G A R Y  W.  G A N T Z  
J E R R Y  E .  M E L C M E R  
J O E  M.  H U D D L E S T O N  
G l G U P D  E .  M u R P h y  
R I C H A R D  D.  T H A L E R  
C A R L  J .  D.  B A U M A N  
F R E O  B .  A R V I D S O N  
D E N N I S  M.  B U M P *  
M AP Y  k . h u g h e s  
F R A N K  A,  P F I F F N E R  
R A L P H  R .  B E I S T L I N C *  
G O R D O N  J  TANS  
R.  C R A I G  H E S S E R  
R O B E R T  L .  M AN LE Y  
J A M E S  M.  G O R S K l  
T I M O TH Y R .  B Y R N E S  
J A M E S  M.  S E E O O R F  
R O N A L D  E .  N O E L *

* r A i n o A N K S  o r n c c  
*  ♦ j u n c a u  o r n c c  

*  *  *  v a l o c z  o r n c c

F R E D E R I C K  j .  O D S E N  
M IC H A E L  L .  L E S S M E I E R * *  
S T E V E N  S .  T E R v O O R E N  
M AT T H E W  •* • P E T E R S O N  
J O S E P H  R .  D.  L O E S C M E R  
K E N N E T H  O .  L O U G E E *
e a r l  m . S u t h e r l a n d
L E S L I E  A .  M O R R I L L  
J O H N  □. r w O R S N E S S  
GA I L  M.  B A L L O U *  
G R E G O R Y  w .  L E S S M E i E F *  
J O H N  V. A C O S T A *
L A N C E  B .  N E L S O N  
D O N N A  P .  W A L A E R *  ♦ *• 
WILLIAM M.  W A L K E R *  • * 
D A N ' E L  M.  W O L D  
CALVIN P.  V A N CE  
OAVIO S .  C A R T E R  
MARILYN MAY 
J O H N  G .  F R A N K *  *•
J A M E S  N.  D A P K E l EY 
T H O M A S  R .  L U C A S  
C h a r l e s  R .  p e n G i l l y * 
T I MOTHY p . R E D F O R D

P o w e l l  &  B r u n d i n

A T T O R N E Y S  A T  L A W  

ONE SEALASKA PLAZA. SU IT E  3 0 0  

J U N E A U .  A L A S K A  0 0 8 0 1  

T E L E P H O N E ( 0 0 7 ) S O O - 5 0 I U

R e p r e s e n t a t i v e  P e t e r  Go l l  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
Juneau, A l a s k a  9 9 8 1 1

J O H N  C .  H U G H E S  
O F  C O U N S E L

5 0 9  W E S T  T H I R D  A V E N U E  
A N C H O R A G E ,  A L A S K A  9 9 5 0 1  
T E L E P H O N E  ( 9 0 7 )  2 7 4 - 7 5 2 2  
C A B L E  A O O R E S S :  D E NA L I  

T E L E C O P I E R :  2 7 4 - 7 5 2 5  
TELEX :  0 9 0 - 2 6 3 6 7

5 9 0  U N I V E R S I T Y  AVE„  S U I T E  2 0 0  
F A I R B A N K S ,  A L A S K A  9 9 7 0 1  
T E L E P H O N E  ( 9 0 7 )  4 7 9 - 3 1 6 1  
C A B L E  A O O R E S S :  DE NAL I  

T E L E C O P I E R :  4 7 9 - 0 4 7 6

2 0 0  C H E N E G A  S T R E E T  
P .O .  BOX  7 6 7  

V A LO E Z ,  A L A S K A  9 9 6 0 6  
T E L E P H O N E  ( 9 0 7 )  0 3 5  2 9 0 0

F e b r u a r y  18, 1986

Re: I n s u r a n c e  L e g i s l a t i o n

D e a r  R e p r e s e n t a t i v e  Goll:

I am w r i t i n g  to y o u  o n  b e h a l f  of S t a t e  F a r m  I n s u r a n c e  
C o m p a n y  and A l l s t a t e  I n s u r a n c e  C o m p a n y  r e g a r d i n g  A S  2 1 . 3 6 . 4 2 0 ,  
w h i c h  w a s  a d d e d  by  the l e g i s l a t u r e  in 1984 v i a  H o u s e  B i l l  16. 
T h i s  bi l l  d e a l s  w i t h  p r e m i u m  i n c r e a s e s  in a u t o m o b i l e  i n s u r a n c e  
p o l i c i e s  and w e  e n c l o s e  h e r e w i t h  a c o p y  of t h i s  bi l l  as 
e n a c t e d  for y o u r  i n f o r m a t i o n ,  as w e l l  as a c o p y  of a le t t e r  w e  
s e n t  R e p r e s e n t a t i v e  M i l l e r  this p a s t  s e s s i o n  w h i c h  d e t a i l s  the 
d i f f i c u l t y  w e  are p r e s e n t e d  w i t h  r e g a r d i n g  t h e  c u r r e n t  v e r s i o n  
O f  A S  2 1 . 3 6 . 4 2 0 .

P r i o r  to s e n d i n g  this l e t t e r  to R e p r e s e n t a t i v e  M i l l e r  
t h i s  p a s t  ses s i o n ,  w e  r e s e a r c h e d  in d e t a i l  the l e g i s l a t i v e  
h i s t o r y  of t h e  1984 a m e n d m e n t .  W e  s p o k e  to as m a n y  of the
m e m b e r s  of the v a r i o u s  c o m m i t t e e s  as w e  could, a n d  w e  also
e x a m i n e d  the d o c u m e n t a r y  i n f o r m a t i o n  w h i c h  w a s  a v a i l a b l e .  We 
f o u n d  n o t h i n g  to i n d i c a t e  the l e g i s l a t i v e  intevi w a s  to c r e a t e  
a b l a n k e t  r e q u i r e m e n t  of n o t i c e  and r i g h t  to ippeal a n y  ti m e  
an i n s u r a n c e  p r e m i u m  is i n c r e a s e d ,  and o n  t n e  c o n t r a r y ,  we 
f o u n d  the f o c u s  of the o r i g i n a l  b i l l  w a s  s i m p l y  w h e r e  an 
i n s u r e r  i n c r e a s e d  the p r e m i u m  of t h e  i n s u r e d  b e c a u s e  the
i n s u r e d  w a s  e i t h e r  i n v o l v e d  in an a t - f a u l t  a c c i d e n t  or b e c a u s e  
of a c i t a t i o n  for a m o v i n g  v i o l a t i o n .

A S  2 1 . 3 6 . 4 2 0 ,  as it n o w  s t a nds, p r e s e n t s  s i g n i f i c a n t  
d i f f i c u l t y  to us b e c a u s e  of the a m b i g u i t y  p r e s e n t  in
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S u b s e c t i o n  D. If S u b s e c t i o n  D is re a d  l i t e r a l l y ,  it c o u l d  be 
i n t e r p r e t e d  to r e q u i r e  an i n s u r e r  to s e n d  an i n s u r e d  a s t a t e­
me n t  of r e a s o n s  for c h a n g e  in p r e m i u m  a n d  a s t a t e m e n t  of the 
n o t i c e  of r i ght to a p p e a l  u n d e r  A S  2 1 . 3 9 . 0 9 0  e v e r y  t i m e  a 
p r e m i u m  is i n c r e a s e d ,  r e c a r d l e s s  of the r e a s o n  for the p r e m i u m  
i n c r e a s e .  S u c h  a r e q u i r e m e n t  w o u l d  s i g n i f i c a n t l y  a f f e c t  the 
p r a c t i c a l  c o n s e q u e n c e s  of t h e  w a y  w e  o p e r a t e  o u r  b u s i n e s s .  
For e x a m p l e ,  w h e n  a g e n e r a l  ra t e  i n c r e a s e  is a p p r o v e d  b y  the 
D i v i s i o n  of I n s u r a n c e ,  o u r  i n s u r e d s  r e c e i v e  at l e a s t  f i f t e e n  
d a y s  n o t i c e  of this i n c r e a s e ,  and a b r i e f  e x p l a n a t i o n  of the 
r e a s o n s  for the i n c r e a s e .  T o  p r e s e n t  an i n s u r e d  w i t h  a s t a t e­
me n t  t e l l i n g  t h e m  th a t  t h e y  h a v e  a s t a t u t o r y  r i g h t  to a p p e a l  a 
p r e m i u m  i n c r e a s e  a l r e a d y  a p p r o v e d  b y  the D i v i s i o n  of I n s u r a n c e  
is i l l u s o r y ,  b e c a u s e  the D e p a r t m e n t  has a l r e a d y  a p p r o v e d  the 
r a t e  filing, and it in fact w o u l d  be i l l e g a l  for us to c h a r g e  
a n y t h i n g  but the a p p r o v e d  rate. Tc s u g g e s t  b y  m e a n s  of a 
n o t i c e  that o u r  i n s u r e d  has a right of a p p e a l  n o t  o n l y  is 
m i s l e a d i n g ,  but c o u l d  g e n e r a t e  w a s ' e f u l  l i t i g a t i o n  a n d / o r  
a d m i n i s t r a t i v e  h e a r i n g s .

T h e  m o r e  p r a c t i c a l  p r o b l e m s  w e  f a c e  are w h e r e  our 
i n s u r e d  c a l l s  and tells us t h a t  he  has e i t h e r  a d d e d  a y o u t h f u l  
d r i v e r  to his p o l i c y  or p u r c h a s e d  a n e w  car. If w e  f o l l o w  the 
l i t e r a l  d i c t a t e s  of the p r e s e n t  s t a t u t e ,  w e  s i m p l y  w o u l d  not 
be  a b _ e  to a c c e p t  c o v e r a g e  in e i t h e r  i n s t a n c e  u n t i l  at least 
f i f t e e n  d a y s  a f t e r  the r e q u e s t  w a s  m a d e  in o r d e r  to a s s u r e  
th a t  our i n s u r e d  has b e e n  i n f o r m e d  of h i s  p r o p e r  s t a t u t o r y  
r i g h t s  of n o t i c e  and appeal. T h e  s a m e  w o u l d  be t r u e  of w h e r e  
o u r  i n s u r e d  m o v e s  to a h i g h e r  r a t e d  area. W e  w o u l d  not be 
a b l e  to a c c e p t  c o v e r a g e  u n l e s s  our i n s u r e d  is a b l e  to c o n t a c t  
us e a ' i y  e n o u g h  so w e  c a n  p r o v i d e  the f i f t e e n - d a y  n o t i c e  of 
i n c r e a s e  and r i g h t  of a p p eal. W e  do n o t  b e l i e v e  that a n y o n e  
j-.cended th a t  A S  2 1 . 3 6 . 4 2 0  h a v e  this e f f e c t ,  and w e  s i n c e r e l y  
o e l i e v e  th a t  H o u s e  Bill 476 w o u l d  c o r r e c t  this a m b i g u i t y  and 
w o u l d  u r g e  its pas s a g e .

W e  do, h o w e v e r ,  u r g e  t h a t  in the i n t e r e s t  of c l a r i f i c a­
tio n  o n e  a d d i t i o n a l  c o r r e c t i o n  be m a d e  to t h e  c u r r e n t  v e r s i o n  
of H o u s e  B i l l  476. W e  do r e q u e s t  th a t  t h e  l a n g u a g e  "or adds a 
s u r c h a r g e  to" be d e l e t e d ,  and i n s t e a d  t h e  w o r d  "of" be 
s u b s t i t u t e d  so the b i l l  w o u l d  a p p l y  to an i n s u r e r  that 
i n c r e a s e s  the p r e m i u m  of an a u t o m o b i l e  i n s u r a n c e  p o l i c y .  T h i s  
c l a r i f i c a t i o n  is n e c e s s a r y  s i m p l y  to e n s u r e  t h a t  t h e  n o t i c e  of 
r i g h t  to a p p e a l  o n l y  be g i v e n  w h e r e  t h e r e  is a p r e m i u m  
i n c r e a s e  as a r e s u l t  of an a c c i d e n t  or c i t a t i o n ,  as o p p o s e d ,  
o n c e  a g a i n  to s i m p l y  a g e n e r a l  i n c r e a s e ,  or an i n c r e a s e  w h i c h  
o c c u r s  b e c a u s e  of a t r a n s f e r ,  or a d d i t i o n  of a v e h i c l e  or 
dr i v e r .
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H u g h e s  T h o r s n e s s  G a n t z  P o w e l l  &  B r u n d i n
ATTO RN EYS  AT LAW

W e  do h o p e  this l e g i s l a t i o n  c a n  be c o r r e c t e d  this 
ses s i o n ,  and w i l l  be h a p p y  to p r o v i d e  a n y  a s s i s t a n c e  w e  c a n  in 
o r d e r  to a c c o m p l i s h  that result.

S i n c e r e l y ,

E n c l o s u r e
M L L / m h
3 4 8 A

H U G H E S  T H O R S N E S S  G A N T Z  
P O W E L L  & B R U N D I N

By:
M i c h a e l  L. L e s s m e i e r
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TO: R e p r e s e n t a t i v e  P e t e r  G o l l
C h a i r m a n  of C o m m u n i t y  and R e g i o n a l  A f f a i r s  C o m m i t t e e

F R OM: M i c h a e l  L. L e s s m e i e r

RE: HB 476

DATE: M a r c h  3, 1986

I a m  w r i t i n g  this m e m o r a n d u m  on b e h a l f  of S t a t e  F a r m  

I n s u r a n c e  C o m p a n y  and A l l s t a t e  I n s u r a n c e  C o m p a n y  r e g a r d i n g  A.S.

2 1 . 3 6 . 4 2 0 ,  w h i c h  w a s  a d d e d  by the l e g i s l a t u r e  in 1984 via HB  

16. T h i s  s t a t u t e  d e a l s  wit. p r e m i u m  i n c r e a s e s  in a u t o m o b i l e  

i n s u r a n c e  p o l i c i e s  and p r o v i d e s  as f ollows:

(a) A n  i n s u r e r  m a v  not i n c r e a s e  the p r e m i u m  
o n  an a u t o m o b i l e  p o l i c y  u n l e s s  the i n c r e a s e  
a p p l i e s  to all i n s u r e r s  of the s a m e  class.

(b) A n  i n s u r e r  m a y  not i n c r e a s e  the p r e m i u m  
or add a s u r c h a r g e  to an a u t o m o b i l e  
i n s u r a n c e  p o l i c y  b e c a u s e  of the i s s u a n c e  of 
a c i t a t i o n  for a m o v i n g  t r a f f i c  v i o l a t i o n
u n l e s s  the i n s u r e d  or a n o t h e r  p e r s o n  w h o  
r e s i d e s  in the i n s u r e d ' s  h o u s e h o l d  and is
c o v e r e d  by  the p o l i c y  h a s  b e e n  c o n v i c t e d  of
the v i o l a t i o n .

(c) T h e  d i r e c t o r  s h a l l  a d o p t  r e g u l a t i o n s  to 
d e t e r m i n e  c i r c u m s t a n c e s  u n d e r  w h i c h  an 
i n s u r e r  m a y  i n c r e a s e  the p r e m i u m  or add a
s u r c h a r g e  to an a u t o m o b i l e  i n s u r a n c e  p o l i c y .

(d) A n  i n s u r e r  that i n c r e a s e s  the p r e m i u m  
or  adds a s u r c h a r g e  to an a u t o m o b i l e  
i n s u r a n c e  p o l i c y  s h a l l  g i v e  w r i t t e n  n o t i c e  
of t h e  i n c r e a s e  or s u r c h a r g e  at least 
f i f t e e n  (15) d a y s  b e f o r e  it t a kes affe c t ,
s t a t i n g  the r e a s o n  for the c h a n g e  and the 
r i g h t  of a p p e a l  u n d e r  A.S. 2 1 . 3 9 . 0 9 0 .

A.S. 2 1 . 3 6 . 4 2 ( a ) - ( d ) . T h e  d i f f i c u l t y  p r e s e n t e d  by  this

l e g i s l a t i o n  is the a m b i g u i t y  in s u b s e c t i o n  ( d ) . If s u b s e c t i o n

(d) is r e a d  l i t e r a l l y ,  it c o u l d  be  i n t e r p r e t e d  to r e q u i r e  an

i n s u r e r  to s e n d  an i n s u r e d  a s t a t e m e n t  of r e a s o n s  for a c h a n g e

in p r e m i u m  and a s t a t e m e n t  of n o t i c e  of t h e  r i g h t  to appeal

u n d e r  A. S .  2 1 . 3 9 . 0 9 0  e v e r y  t i m e  a p r e m i u m  is i n c r eased,

r e g a r d l e s s  of the r e a s o n  for the p r e m i u m  i n c r ease.
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S u c h  an  i n t e r p r e t a t i o n  w o u l d  r e q u i r e  a n  i n s u r e r  to s e n d  a 

s t a t e m e n t  or r e a s o n s  fo r th e  c h a n g e  a n d  a n o t i c e  of r i g h t  to 

a p p e a l  w h e n e v e r  a g e n e r a l  r a t e  i n c r e a s e  is a p p r o v e d  b y  t h e  

D i v i s i o n  o f  I n s u r a n c e ,  or  w h e n e v e r  an i n s u r e d  a d d s  c a r s ,

i n c r e a s e s  c o v e r a g e ,  o r  a d d s  a d r i v e r .  W e  d o  n o t  b e l i e v e  th is

is w h a t  t h e  l e g i s l a t u r e  i n t e n d e d  w h e n  e n a c t i n g  t h i s  s t a t u t e .

T h e  l e g i s l a t i v e  h i s t o r y  w e  h a v e  b e e n  a b l e  to o b t a i n  

i n d i c a t e s  t h e  f o c u s  of  t h e  o r i g i n a l  b i l l  w a s  w h e r e  an i n s u r e r

i n c r e a s e d  t h e  p r e m i u m  of a n i n s u r e d  b e c a u s e  t h e  i n s u r e d  w a s

e i t h e r  i n v o l v e d  in an at f a u l t  a c c i d e n t  o r  b e c a u s e  cf  a 

c i t a t i o n  f o r  a m o v i n g  v i o l a t i o n .  W e  f o u n d  n o t h i n g  to i n d i c a t e  

t h e  l e g i s l a t i v e  i n t e n t  w a s  to c r e a t e  a b l a n k e t  r e q u i r e m e n t  of 

n o t i c e  a n d  r i g h t  to a p p e a l  a n y  t i m e  an i n s u r a n c e  p r e m i u m  is 

i n c r e a s e d .  S u c h  a r e q u i r e m e n t  w o u l d  h a v e  a s i g n i f i c a n t  

p r a c t i c a l  e f f e c t  o n  o u r  a b i l i t y  to p r o v i d e  t h e  k i n d  of  s e r v i c e  

w e  s e e k  to p r o v i d e .  F o r  e x a m p l e ,  if s u b s e c t i o n  (d) w e r e  

i n t e r p r e t e d  to r e q u i r e  w r i t t e n  n o t i c e  of t h e  i n c r e a s e  at l e a s t  

f i f t e e n  (15) d a y s  b e f o r e  it t a k e s  e f f e c t ,  s t a t i n g  t h e  r e a s o n  

f o r  t h e  c h a n g e  a n d  t h e  r i g h t  of a p p e a l ,  w e  w o u l d  b e  u n a b l e  to 

p r o v i d e  i m m e d i a t e  c o v e r a g e  f o r  o u r  p o l i c y  h o l d e r s  w h o  w a n t e d  

to a d d  a n e w  d r i v e r ,  i n c r e a s e  t h e i r  p r e s e n t  c o v e r a g e ,  or 

p u r c h a s e  a n e w  car . If w e  w e r e  to f o l l o w  t h e  l i t e r a l  

i n t e r p r e t a t i o n  o f  t h e  p r e s e n t  s t a t u t e ,  w e  w o u l d  n o t  b e  a b l e  to 

a c c e p t  c o v e r a g e  in e i t h e r  i n s t a n c e  u n t i l  at l e a s t  f i f t e e n  (15) 

d a y s  a f t e r  t h e  r e q u e s t  in o r d e r  to a s s u r e  o u r  i n s u r e d  w a s  

i n f o r m e d  o f  h i s  o r  h e r  p r o p e r  s t a t u t o r y  r i g h t s .

A n o t h e r  i n s t a n c e  in w h i c h  d i f f i c u l t i e s  a r e  c r e a t e d  is 

w h e r e  t h e r e  is a g e n e r a l  r a t e  i n c r e a s e  a p p r o v e d  b y  t he  

D i v i s i o n  o f  I n s u r a n c e .  In s u c h  a c a s e ,  it w o u l d  b e  i l l e g a l  

fo r  us to c h a r g e  o u r  i n s u r e d  a n y t h i n g  b u t  t he  f i l e d  an d 

a p p r o v e d  ra te.  T o  s u g g e s t  b y  t h e  m e a n s  o f a n o t i c e  t h a t  o u r  

i n s u r e d  h a s  a r i g h t  to a p p e a l  a g e n e r a l  r a t e  i n c r e a s e  is
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m i s l e a d i n g  and c o u l d  p o t e n t i a l l y  g e n e r a t e  w a s t e f u l  l i t i g a t i o n  

a n d / o r  a d m i n i s t r a t i v e  h e a r i n g s .

In an e f f o r t  to c l a r i f y  this a m b i g u i t y ,  w e  d i s c u s s e d  

this p r o b l e m  w i t h  R e p r e s e n t a t i v e  I-liller, a n d  H B  476 w a s  

i n t r o d u c e d .  A f t e r  d i s c u s s i n g  this w i t h  y o u  and y o u r  staff, w e  

h a v e  p r e p a r e d  a C o m m i t t e e  S u b s t i t u t e  for H B  476 w h i c h  in 

e f f e c t  r e q u i r e s  an i n s u r e r  to give w r i t t e n  n o t i c e  of a p r e m i u m  

i n c r e a s e  at l e a s t  (15) d a y s  b e f o r e  the i n c r e a s e  t a k e s  e f f e c t  

in all s i t u a t i o n s  e x c e p t  w h e r e  o u r  i n s u r e d  i n i t i a t e s  the 

c h a n g e  in p r e m i u m .  T h e  n o t i c e  arid the s t a t e m e n t  of the 

i n s u r e d ' s  r i g h t  of a p p e a l  is r e q u i r e d  in all s i t u a t i o n s  e x c e p t  

w h e n  a r a t e  i n c r e a s e  is a p p r o v e d  b y  the D i v i s i o n  of I n s u r a n c e  

or w h e r e  the i n c r e a s e  r e s u l t s  f r o m  a c h a n g e  r e q u e s t e d  by  an 

i n s u r e d .

W e  are o n l y  a w a r e  of two s i t u a t i o n s  in w h i c h  an 

i n s u r e r  w o u l d  u n i l a t e r a l l y  i n c r e a s e  a p r e m i u m  b e c a u s e  of the 

d r i v i n g  e x p e r i e n c e  of the i n sured, i.e., w h e r e  t h e  i n c r e a s e  is 

b a s e d  u p o n  an a c c i d e n t  or a c o n v i c t i o n  of a m o v i n g  t r a f f i c  

v i o l a t i o n .  H o w e v e r , the C o m m i t t e e  S u b s t i t u t e  for HB  476 w o u l d  

r e q u i r e  n o t i c e  and the s t a t e m e n t  of the r i g h t  of a p p e a l  in not 

just t h e s e  two s i t u a t i o n s ,  but any i n c r e a s e  e x c e p t  an i n c r e a s e  

r e s u l t i n g  f r o m  a c h a n g e  r e q u e s t e d  b y  an i n s u r e d  or a rate 

i n c r e a s e  a p p r o v e d  b y  the D i v i s i o n  of I n s u r a n c e .  W e  b e l i e v e  

this C o m m i t t e e  S u b s t i t u t e  w i l l  r e s o l v e  the a m b i g u i t y  that 

p r e s e n t l y  e x i s t s  in A.S. 2 1 . 3 6 . 4 2 0  (d) w i t h o u t  in a n y  w a y  

e f f e c t i n g  the p u r p o s e  t h e  s t a t u t e  w a s  i n t e n d e d  to a c c o m p l i s h .  

W e  u r g e  its p r o m p t  p a s s a g e .

M L L / m f  
04 2 6M
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C S  F O R  H O U S E  B I L L  NO. 4 7 6  

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

T H I R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

F o r  an A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to a u t o m o b i l e  i n s u r a n c e

p r e m i u m s ."

;; B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

S e c t i o n  1. A S  2 1 . 3 6 . 4 2 0 ( c )  is a m e n d e d  to read:

(d) A n  i n s u r e r  t h a t  i n c r e a s e s  t h e  p r e m i u m  o r  ad d s  a 

s u r c h a r g e  to an a u t o m o b i l e  i n s u r a n c e  p o l i c y  s h a l l  g i v e  w r i t t e n  

n o t i c e  of t h e  i n c r e a s e  or s u r c h a r g e  at l e a s t  f i f t e e n  d a y s  

b e f o r e  it t a k e s  e f f e c t ,  s t a t i n g  t h e  r e a s o n  f o r  t h e  c h a n g e  and 

t h e  r i g h t  of  a p p e a l  u n d e r  A S  2 1 . 3 9 . 0 9 0 .  T h i s  s u b s e c t i o n  s h a l l  

n o t  a p p l y  to i n c r e a s e s  in p r e m i u m  r e s u l t i n g  f r o m  a c h a n g e  

r e q u e s t e d  b y  a n  i n s u r e d  or to r a t e  i n c r e a s e s  a p p r o v e d  b y  the 

D i v i s i o n  of I n s u r a n c e  if w r i t t e n  n o t i c e  of t h e  r a t e  i n c r e a s e  

is g i v e n  at l e a s t  f i f t e e n  d a y s  b e f o r e  it t a k e s  e f f e c t .
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COMMITTEE REPORT
(7)
Date r e f e r r e d :  2/ 7/ 86

F U R T H E R  R E F E R R A L S :

DATE:

T h e  j u d i c i A R Y ______________________C o m m i t t e e  h a s  c o n s i d e r e d  />85

"An 7\ct r e l a t i n g  t o  pov/ers a n d  d u t i e s  o f  g u a r d i a n s . "

and r e c o m m e n d s :
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IN THE HOUSE BY T H E  J U D I C I A R Y  COMMITTEE

CS FOR HO USE BILL NO. 485 (Judiciary)

IN T H E  L E G I S L A T U R E  OF THE STATE OF A LA SKA 

F O U R T E E N T H  L E G I S L A T U R E  - SECOND S E S S I O N

A BILL

For an Act entitled: "An Act r e l a t i n g  to pov/ers and duties of guardians."

BE IT ENACTED BY T H E  L E G I S L A T U R E  OF THE STATE OF ALASKA:

* Section 1. A S  13.26.150(e) is amended to read:

(e) A g u a r d i a n  m a y  not

(1) pla ce the w a r d  in a facility or i n stitution for the 

mentall y ill o t h e r  than through a formal c o m m’.tment pro ceeding under 

AS 4 7.30 in w h i c h  the. w a r d  has a separate g u a r d i a n  ad litem;

(2) cons ent on b e h a l f  of the w a r d  to an abortion, ster­

ilization, p s y c hosurgery, or removal of b o d i l y  organs except when 

necessary to p r e s e r v e  the life or prevent ser ious impairment of the 

physical h e a l t h  of the ward;

(3) consent on b e h a l f  of the w a r d  to the w i t h h o l d i n g  of 

lifesaving [LIFE-SAVING] m e d i c a l  procedures; however, a guardian  is 

not r e q u i r e d  to oppos e the cessat ion or w i t h h o l d i n g  of lifesaving 

medical p r o c e d u r e s  w h e n  those proced ures w i l l  serve only to prolong 

the dying p r o c e s s  and offer no reasonable e x p e c t a t i o n  of effecting a 

temporary or p e r m a n e n t  cure of or relief from the illness or condition 

being treated unless the w a r d  has clearly s t a t e d  that lifesaving 

medical  p r o c e d u r e s  n o t  be withheld; a guar dian is n o t  civilly liable 

for acts or o m i s s i o n s  u nder this p a r a graph u nless the act or omission 

constitutes gross negli g e n c e  or reckless or i n t e n t i o n a l  misconduct;

(4) consent on b e h a l f  of the w a r d  to the performan ce of an 

experimental m e d i c a l  proce d u r e  or to part ' p a tion in a medical e x­

periment not i n t e n d e d  to p r e s e r v e  the life or prevent serious

-1- CSHB 4 8 5 (Jud)



impair ment of the p h y s i c a l  h e a l t h  of the ward;

(5) consent on b e h a l f  of the w a r d  to termination of the

w a r d ' s  parental rights;

(6) p r o h i b i t  the w a r d  f r o m  r e g i s t e r i n g  to vote  or from

c a s t i n g  a b a l l o t  at p u b l i c  election;

(7) p r o h i b i t  the w a r d  f r o m  a p p l y i n g  for and o b t a inin g a

driver's license;

(8) p r o h i b i t  the m a r r i a g e  or divorce of the ward.

C S H B  485(Jud)
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P O S I T I O N  P A P E R  
Bi l l  No. ~HB485

The O f f i c e  of P u b l i c  A d v o c a c y  in the D e p a r t m e n t  of A d m i n i s t r a t i o n  
p e r f o r m s  the d u t i e s  of the Pu b l i c  G u a r d i a n  u n d e r  A.S. 1 3 . 2 6 . 3 6 0 -  
1 3 . 2 6 . 4 1 0 .  G u a r d i a n s  p r o v i d e  i n f o r m e d  m e d i c a l  c o n s e n t s  tor 
i n c a p a c i t a t e d  p e r s o n s  (wards) d i r e c t l y  i m p a c t i n g  the w a r d ' s  
h e a l t h  a n d  s a f e t y  a c c o r d i n g  to A.S. 1 3 . 2 6 . 1 5 0 ( c ) ( 5 )  e x c e p t  as 
l i m i t e d  b y  (e) of this section.

P R E S E N T  S T A T U T E :

A.S. 1 3 . 2 5 . 1 5 0 ( e )  "A g u a r d i a n  m a y  n o t . . . ( d )  c o n s e n t  on b e h a l f  of 
the w a r d  to the w i t h h o l d i n g  of l i f e - s a v i n g  m e d i c a l  p r o c e d u r e s . "

P R O P O S E D  A M E N D M E N T :

A.S. 1 3 . 2 5 . 1 5 0 ( e )  "A g u a r d i a n  m a y  n o t . . . (3) c o n s e n t  on b e h a l f  of 
the w a r d  to the w i t h h o l d i n g  of l i f e - s a v i n g  m e d i c a l  p r o c e d u r e s ;  
H o w e v e r ,  the g u a r d i a n  is not r e q u i r e d  to o p p o s e  the c e s s a t i o n  or 
w i t h h o l d i n g  of l i f e - s a v i n g  m e d i c a l  p r o c e d u r e s  w h e n  those 
p r o c e d u r e s  w i l l  s e r v e  o n l y  to p r o l o n g  t h e  d y i n g  p r o c e s s  and o t t e r  
no r e a s o n a b l e  e x p e c t a t i o n  of e f f e c t i n g  a t e m p o r a r y  or p e r m a n e n t  
cure o f  or r e l i e f  f r o m  the iiinass or c o n d i t i o n  b e i n g  treat e d ; "

R A T I O N A L E ;

The c u r r e n t  law c o u l d  be i n t e r p r e t e d  as r e q u i r i n g  the g u a r d i a n  to 
in s i s t  u p o n  the c o n t i n u a t i o n  of " l i f e - s a v i n g  m e d i c a l  p r o c e d u r e s "  
r e g a r d l e s s  of  the v a l u e s  such p r o c e d u r e s  m i g h t  o f f e r  the p a t i e n t  
m  t e r m s  of b e n e f i t s  r e c e i v e d .  The q u e s t i o n  w h i c h  n e e d s  to be 
c o n s i d e r e d  is w h e t h e r  the p r o c e d u r e  o f f e r s  r e l i e f  or cure, v e r s u s  
simply p r o l o n g i n g  the d y i n g  p r o c e s s  by the use of h e r o i c  means.

P R O B L E M  A R E A S  IN T H E  P R E S E N T  S T A T U T E :

(1) A  l i t e r a l  r e a d i n g  o f  the statute w o u l d  m e a n  t h a t  l i f e - s a v i n g  
m e d i c a l  p r o c e d u r e s  c a n n o t  be s t o p p e d  o n c e  th e y  are started, 
hence t h e  p o s s i b i l i t y  m a y  a r ise t h a t  n o n - b e n e l i c i a l  a n d  e v e n  
h a r m f u l  p r o c e d u r e s  c o u l d  n o t  be w i t h d r a w n .  A f u r t h e r  p o s s i b l e  
e f f e c t  m i g h t  b e  t h a t  a d i f f e r e n t  s t a n d a r d  o f  ca r e  w o u l d  be u s e d  
tor w a r d s  t h a n  tor o t h e r  patients. A l s o  t h o s e  w i t h  g u a r d i a n s  
m i g h t  b e  e i t h e r  o v e r t r e a t e d  since t h e  t r e a t m e n t  c o u l d  n o t  be 
s t o p p e d  or u n d e r t r e a t e d  b e c a u s e  the t r e a t m e n t  w a s  n o t  b e g u n  lest 
it c o u l d  n o t  be w i t h d r a w n .



(2) t h e  m e a n i n g  of  " l i f e - s a v i n g  m e d i c a l  p r o c e d u r e s "  is n o t  c l e a r  
n o r  is it d e f i n e d .  An  a t t e m p t  to d e f i n e  the p h r a s e  d e f i e s  the 
e n u m e r a t i o n  p r o c e s s ,  as d o e s  a list of the e x c e p t i o n s .  M o r e o v e r ,  
s u c h  a t a s k  b o r d e r s  on the i m p o s s i b l e  b e c a u s e  of the n a t u r e  of 
tne w o r d s .  T h e  p h r a s e  f o c uses o n  " p r o c e d u r e s "  i n s t e a d  of the 
" r e l a t i o n s h i p "  of the t r e a t m e n t  to the w a r d  in t e r m s  of the 
b e n e i i t s  r e c e i v e d .  E.G., c h e m o t h e r a p y  or a r e s p i r a t o r  is
n t e - s a v i n g  if it is h e l p f u l  in the r e s t o r a t i o n  of h e a l t h  o f  the 
w ard, b u t  it w o u l d  be c o u n t e r i n d i c a t e d  if it s i m p l y  p r o l o n g e d  the 
d y i n g  p r o c e s s .

(3) A n  a t t e m p t  to s o l v e  t h e s e  p r o b l e m s  by h a v i n g  the h e a l t h  care 
p r o v i d e r  a c t  i n d e p e n d e n t l y  o f  the g u a r d i a n  w o u l d  d e f e a t  the
p u r p o s e  of g u a r d i a n s h i p .  Fur t h e r ,  such a c t i o n s  b y  the h e a l t h  
c a r e  p r o v i d e r  w o u l d  be d e s t r u c t i v e  of the i n f o r m e d  c o n s e n t  
p r o c e s s .

(4) T h e  s t a t u t e  c a n  c r e a t e  d i f f i c u l t i e s  m  the d e c i s i o n - m a k i n g  
p r o c e s s  tor the g u a r d i a n ,  w ard, p h y s i c i a n ,  h e a l t h  ca r e  
i n s t i t u t i o n  a n d  its p e r s o n n e l ,  a n d  o t h e r  h e a l t h  c a r e  p r o v i d e r s .  
In a d d i t i o n ,  it w o u l d  o f t e n  c o n f l i c t  w i t h  the p h i l o s o p h y  of 
m e d i c a l  e t h ics.

S U P P O R T / H B 4 8 b :

(1) T h e  a m e n d m e n t  m o r e  c l e a r l y  d e l i n e a t e s  the d i f f e r e n t  t y p e s  
of m e d i c a l / n u r s i n g  c a r e  invol v e d ,  thus a l l o w i n g  the g u a r d i a n  to 
c a r r y  o u t  m o r e  a d e q u a t e l y  h i s / h e r  r e s p o n s i b i l i t i e s  t o w a r d  the 
w a r d .

(2) T h e  a m e n d m e n t  ‘ a l l o w s  the g u a r d i a n  to n o t  o p p o s e  the
c e s s a t i o n  o r  w i t h h o l d i n g  of l i f e - s a v i n g  m e d i c a l  p r o c e d u r e s  w h e r e
th e y  are c l e a r l y  i n e f f e c t i v e  and n o t  b e n e f i c i a l  to  the w a r d  from 
t h e  p e r s p e c t i v e  o f  the ward.

(3) T h e  a m e n d m e n t  f a c i l i t a t e s  and k e e p s  o p e n  the c o m m u n i c a t i o n  
p r o c e s s  a n d  d i a l o g u e  a m o n g  the g u a r d i a n  a n d  h e a l t h  c a r e  p r o v i d e r s  
at all times.

(4) T h e r e  are no f o r e s e e n  c o s t s  to the O P A  w i t h  p a s s a g e  of HB485.

r;B r a n t  M c G e e ,  P u b l i c  A d v o c a t e  , 
O f f i c e  o f  P u b l i c  A d v o c a c v

Date

D e p a r t m e n t  o f  A d m i n i s t r a t i o n
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P O S I T I O N  P A P E R  

HOUSE BIL L  NO. 485

For an A c t  entitled: "An A c t  relating to po w e r s  and dut i e s  o f  g u a r d i a n s . "

H ouse Bill No. 485 amends Alaska S t a t u t e  13.2 6 . 15 0 ( e )  to c l a r i f y  tha t a 

g u a r d i a n  is not r e q uired to c p p o s e  the c e s s a t i o n  or w i t h h o l d i n g  o f 

l i f e - s a v i n g  medical p r ocedures w h e n  t h o s e  p r o c e d u r e s  will s e r v e  o n l y  .to 

p r o l o n g  the d ying process and offer no r e a s o n a b l e  e x p e c t a t i o n  of e f f e c t i n g  

a t e m p o r a r y  or p e r m a n e n t c ure of or r e l i e f  f r o m  the i l l n e s s  o r  c o n d i t i o n  

being treated.

It is the d e pa r t m e n t ' s  u n d e r s t a n d i n g  t h a t  some g u a r d i a n s  h a v e  a f e l t  

r e s p o n s i b i l i t y  to oppose the w i t h h o l d i n g  of  medical t r e a t m e n t  r e g a r d l e s s  

o f  t h e i r  belie f s  or judgement. Th e  c h a n g e  w o u l d  a l l o w  th e  g u a r d i a n  to 

d e f e r to a m or e  ap p r o p r i a t e  party, s u c h  as a r e l a t i v e ,  to m a k e  criti c a l 

d e c i s i o n s  r e g a rd i n g  life saving medical p r o c e d u r e s .  In a d d i t i o n ,  t h e  bill 

is c o n s i s t e n t  w i t h  o ther federal and S t a t e  polici e s  r e q u i r i n g  r e v i e w  o f  

such decisions.

Th e  d e p a r t m e n t  has no ob j e c ti o n  to the p a s s a g e  o f  HB 485.

RECOMMENDED:

DATE:

APPROVED:

DATE:

M i c h a e l  L. Price, DTr'ector 

D i v i s i o n  o f  F a m i l y  

an d  Youth S e r v i c e s

February 4, 1986

J o K n  R. Pugh, Con^Tissioner 

D e p a r t m e n t  o f  He a l t h  

a n d  Social

Coi

He a l t h  

S e r v i c e s
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H o u s e  B i l l  4 8 5 -  A n  a c t  r e l a t i n g  t o  p o w e r s  a n d  d u t i e s  o f  
g u a r d i a n s
O v e r v i e w  p r e p a r e d  b y  Rep. J o h n  S u n d ' s  o f f i c e

S E C T I O N A L  A N A L Y S I S
S e c t i o n  1, s u b s e c t i o n  (3) is a m e n d e d  to  a l l o w  a g u a r d i a n  t o  
a c c e p t  a m e d i c a l  d e c i s i o n  to w i t h h o l d  m e d i c a l  p r o c e d u r e s  f r o m  
t h e i r  ward, w h e n  t h e  p r o c e d u r e s  w o u l d  o n l y  s e r v e  t o  p r o l o n g  
t h e  d y i n g  p r o c e s s  o r  p r o v i d e  n o  h o p e  o f  r e l i e f  o r  cure.
T h e  g u a r d i a n  c a n n o t  b e  h e l d  c i v i l l y  l i a b l e  f o r  s u c h  i n a c t i o n .

H I S T O R Y
C u r r a n t  l a w  is b e i n g  i n t e r p r e t e d  as r e q u i r i n g  t h a t  a g u a r d i a n  
i n s i s t  o n  t h e  c o n t i n u a t i o n  o f  m e d i c a l  p r o c e d u r e s ,  o n c e  be g u n ,  
r e g a r d l e s s  o f  a m e d i c a l  j u d g m e n t  t h a t  t h o s e  p r o c e d u r e s  w i l l  
n o t  p r o v i d e  r e l i e f  o r  c u r e  f o r  t h e  g u a r d i a n ' s  w a rd.

T h e  b i l l  d o e s  n o t  r e q u i r e  t h e  g u a r d i a n  t o  a c c e p t  t h e  m e d i c a l  
j u d g m e n t ,  b u t  g i v e s  t h e m  p e r m i s s i o n  t o  a c c e p t  o r  r e j e c t  t h a t  
j u d g m e n t  a s  t h e y  s e e  fit.

A  g u a r d i a n  is a p p o i n t e d  b y  t h e  c o u r t  w i t h  t h e  " s a m e  p o w e r s  a n d  
d u t i e s  r e s p e c t i n g  t h e  w a r d  t h a t  a p a r e n t  h a s  r e s p e c t i n g  an 
u n e m a n c i p a t e d  m i n o r  c h i l d , "  e x c e p t  f o r  t h e  r e s p o n s i b i l i t y  f o r  
c a r e  a n d  m a i n t e n a n c e .
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3 1 9  S e w a r d  St., June a u ,  Alaska 9 9 8 0 1  • ( 9 0 7 ) 5 8 6 - 1 7 9 0  

R E P R E S E N T I N G  A C U T E ,  L O N G  T E R M  A N D  O U T P A T I E N T  FACILITIES 

P O S I T I O N  P A P E R

GUARDIANSHIP LAW: NO CODE ORDERS

P O S I T I O N :

Guardians should he permitted to consent to the w i t h h o l d i n g  
of medical procedures whi jh offer no reasonable expe ctation 
of e f f e c t i n g  a temporary or permanent cure of or relief 
from the illness or condition b e i n g  treated. The current 
law, AS 13*26.150(e) (3) p r e s e n t l y  is being interpreted to 
require the continuation of " lifesaving medical procedures" 
no matter what value such proce dures might offer the 
patient in terms of benefits received. The question which 
needs to be considered is whether the procedure offers 
relief or cure or rather i° simply prolongation of the 
dying process by use of invasive and heroic means.

A C T I O N :

Amend AS 13*26.15 0 ( e ) (3) to provide that a guardian is not 
required to oppose the cessat ion or withholding of 
lifesaving medical procedures when those procedures will 
serve only to prolong the dying process and offer no 
reasonable expectation of e f f e c t i n g  a temporary or 
permanent cure of or relief from the illness or condition 
b e i n g  treated.

December 6, 1935
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319 Seward  S t . ,  J u n eau , A laska 99S01

Mr. Chairman, I am Sister B a r b a r a  Haase, a member of the 

Sisters of St. Joseph of Peace, Administrator of Ketchikan 

General Hospital and former Chairman of the Health Association 

of Alaska. I am here today to speak on behalf of the 

A ssociation as v/ell as my own facility. The Health Association 

of A l a s k a  represents hospitals and nursing homes in Alaska.

We support House Bill 485 by Rep resentatives Sund and 

Gruenberg. This is a tightly drawn proposal which resolves a 

very specific and real problem. Under the current law "life 

saving procedures" may not be withheld from a ward under any 

circumstance. This is a substantial difference from the 

standard of me dicine which is available to you and me. The 

guardianship law ought to work to protect the rights of an 

individual, not to deprive the person of rights.

The purpose of AS 13*26.15 0 ( e ) (3) was to prevent situations 

where a guardian, who could benefit from the death of a ward, 

could decide whether or not the ward should die. It was thought 

that putting either a guardian or a ward in that position should 

be avoided. Unfortunately, there have been unforeseen 

c o n s e q u e n c e s .



L i f e - s a v i n g  p r o c e d u r e s ,  once begun, c a n n o t  be s t o p p e d  w i t h o u t  a 

c o u r t  order. H e r o i c  t r e a t m e n t  m u s t  a l w a y s  be applied, w i t h o u t  

r e g a r d  to its u l t i m a t e  u s e f u l n e s s .  T h i s  r e s u l t s  in p r o l o n g e d  

1 ,eless m e d i c a l  tre a t m e n t .

Let me o f fer y o u  2 e x a m p l e s :  A 90 y e a r  old frail and

d e t e r i o r a t i n g  p a t i e n t  w i t h  a f a i l i n g  k i d n e y .  If the p a t i e n t  

s u f f e r s  a c u t e  r e nal failure, is h e m o d i a l y s i s  a p p r o p r i a t e ?  

P r o b a b l y  not, u n l e s s  y o u  are a w a r d .  If the p a t i e n t  goes into 

c a r d i a c  arrest, s h o u l d  d e f i b r i l l a t i o n  be a d m i n i s t e r e d ?  P r o b a b l y  

not, u n l e s s  y o u  are a ward. In e i t h e r  case is there a r e a l i s t i c  

e x p e c t a t i o n  of a n y  p o s i t i v e  or p r o l o n g e d  o u t c o m e ?  I w o u l d  

e x p e c t  not.

U n d e r  c u r r e n t  l a w  t h e r e  is no l a t i t u d e  in t h e s e  cases. This is 

n°k the intent of the o r i g i n a l  l a w  nor is it r e a s o n a b l e  or 

h u m a n e  t r e a t m e n t  of i n d i v i d u a l s  w i t h  p r o p e r  c o n c e r n  for the 

d i g n i t y  of the i n d i v i d u a l .



H o u s e  B i l l  435 offers a s i m p l e  a n d  r e a l i s t i c  s o l u t i o n  to this 

dilemma. It p r o v i d e s  th a t  a g u a r d i a n  can a c c e p t  the a d v i c e  of 

the m e d i c a l  c o m m u n i t y  as it r e l a t e s  to the w i t h h o l d i n g  of 

p r o c e d u r e s  w h e n  those p r o c e d u r e s  w i l l  o n l y  s erve to p r o l o n g  the 

d y i n g  p r o c e s s  and o ffer no r e a s o n a b l e  e x p e c t a t i o n  of e f f e c t i n g  a 

t e m p o r a r y  or p e r m a n e n t  cu r e  of, or r e l i e f  from, the i l l n e s s  or 

c o n d i t i o n  b e i n g  treated. The w a r d  r e m a i n s  p r o t e c t e d  b y  the 

p r o v i s i o n s  of the g u a r d i a n s h i p  law. The g u a r d i a n  r e t ains the 

o b l i g a t i o n  to act on b e h a l f  of the w a r d  and to p r o tect the 

r i g h t s  of  the ward. Th i s  m e a s u r e  s i m p l y  inc l u d e s  the option, 

not a ma n d a t e ,  to a c c e p t  m e d i c a l  advice.

We do not believe that the g ua rd ian is placed in an impossible 

s it u at io n in this bill. A gua rdian retains the obligation to 

revie w the recommendations and if, in the guardianb opinion,, the 

re commen da ti on is not appropriate, to object. This bill simo ly 

says that the objection is not man d at e d in law. It restores 

judgement where it should have always been and restores rights 

to a ward which we believe were u n i n t e nt i on al l y taken away with 

the passage of Alaska's gua r di an s hi p  law.

Mr. Chairman, I would like to thank y ou  for this opportunity to 

testify. I would be pleased to an, wer any questions.

- 3 -



Law  O f f i c e

W i l l i a m  T. C o u n c i l
A  P r o f e s s i o n a l  C o r p o r a t io n  

W x llla m  T . C o u n c i l  4 2 ,1  N o r t h  F r a n k l in  S t r e e t
T h o m a s  E .  Wa g n e r  J u n e a u , A l a s k a  0 0 8 0 1  (0 07 ) 0 8 0 - I7 F

O c t o b e r  5, 1983

Mr. D e n n i s  DeWitt, P r e s i d e n t  
A l a s k a  S t a t e  H o s p i t a l  A s s o c i a t i o n  
319 S e w a r d  S t r e e t  
J u n e a u ,  A l a s k a  9 9 8 0 1

Re: E f f e c t  of A p p o i n t m e n t  of  a G u a r d i a n
U n d e r  AS  1 3 . 2 6 . 1 1 6  o n  "Ho C o d e "  S t a t u s  of 
I n c a p a c i t a t e d  P a t i e n t  i n  H e a l t h  C a r e  F a c i l i t y .

i
D e a r  Dennis:

Y o u  h a v e  a s k e d  for our o p i n i o n  o n  t h e  q u e s t i o n  of w h a t  e f f e c t  the 

a p p o i n t m e n t  o f  a g u a r d i a n  for a n  i n c a p a c i t a t e d  n u r s i n g  h o m e  

p a t i e n t  w o u l d  h a v e  on  a n  e x i s t i n g  "No C o d e "  o r d e r  for that 

p a t i e n t .  T h e  p r i n c i p a l  l e g a l  q u e s t i o n s  r a i s e d  b y  y o u r  r e q u e s t  

are: (1) W h e t h e r  a "No C o d e "  o r d e r  c a n  b e  l e g a l l y  ent e r e d ;  (2) 

w h e t h e r  the g u a r d i a n  h a s  the p o w e r  or d u t y  to s e e k  w i t h d r a w a l  of 

the "No C o de" order; and (3) w h e t h e r  the p h y s i c i a n  is r e q u i r e d  to 

c o m p l y  w i t h  a g u a r d i a n ' s  r e q u e s t  to w i t h d r a w  a "No C o d e "  or d e r .

W e  a r e  u n a b l e  to g i v e  y o u  d e f i n i t i v e  a n s w e r s  b e c a u s e  the l a w  in 

this a r e a  is n o t  s e t t l e d  in A l a s k a .  W e  w i l l  d i s c u s s  the l e g a l  

iss u e s  i n v o l v e d  in this letter, a n d  w i l l  s u g g e s t  p r o c e d u r e s  for 

s e e k i n g  so m e  g u i d a n c e  for y o u r  m e m b e r s  f r o m  the l e g i s l a t u r e  or 

the c o u rts.



I . B a c k g r o u n d  - T h e  L e g a l i t y  of "No C o d e "  O r d e r s .

C a r d i o p u l m o n a r y  R e s u s c i t a t i o n  (CPR) is a n  e m e r g e n c y  p r o c e d u r e  for 

t h e  r e s t o r a t i o n  of r e s p i r a t i o n  a n d  p u l s e  in a p e r s o n  w h o s e  

h e a r t b e a t  a n d  b r e a t h i n g  h a v e  c e a s e d .  "Code" is m e d i c a l  s h o r t h a n d  

for the s u m m o n i n g  of  a r e s u s c i t a t i o n  t e a m  b y  the a n n o u n c e m e n t  of 

" C o d e  B l u e "  o v e r  a h o s p i t a l ' s  p u b l i c  a d d r e s s  system. A  "No Code" 

o r d e r  is a t r e a t i n g  p h y s i c i a n ' s  o r d e r  to o t h e r  p h y s i c i a n s ,  

n u r ses, and o t h e r  h e a l t h  c a r e  p r o f e s s i o n a l s  i n v o l v e d  in  a 

p a t i e n t ' s  care, that n o  c a r d i o p u l m o n a r y  r e s u s c i t a t i o n  m e a s u r e s  

s h o u l d  b e  u n d e r t a k e n  in the e v e n t  o f  a c a r d i a c  or r e s p i r a t o r y  

a r r e s t .

T h e  legal st a t u s  o f  "No C o d e "  o r d e r s  h a s  n o t  b e e n  a d d r e s s e d  b y  

e i t h e r  the l e g i s l a t u r e  or  the c o u r t s  in A l a s k a .  S e v e r a l  o t h e r  

a u t h o r i t i e s  h a v e  e x a m i n e d  th i s  a n d  c l o s e l y  r e l a t e d  issues, a n d  

t h e i r  d e c i s i o n s  g i v e  so m e  i n d i c a t i o n  o f  t h e  r e s u l t s  the A l a s k a  

c o u r t s  m i g h t  b e  e x p e c t e d  t o  r e a c h  in c a s e s  w h e r e  n o  g u a r d i a n  has 

b e e n  a p p o i n t e d .  I c o n c l u d e  t h a t  it is p o s s i b l e  that " N o  Code" 

o r d e r s  w i l l  be u p h e l d  as l e g a l  in A l a s k a ,  at l e a s t  in c e r t a i n  

c i r c u m s t a n c e s .  In  the n e x t  p a r t  ( Part II), I wi l l  d i s c u s s  the 

p o t e n t i a l  e f f e c t  o n  s u c h  a n  o r d e r  of t h e  a p p o i n t m e n t  of  a 

g u a r d i a n  u n d e r  A S  13.26.

Mr. Dennis DeWitt
October 5, 1983
Page -2-



Mr. Dennis DeWitt
October 5, 1983
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R e s u s c i t a t i o n  after a c a r d i a c  a r r e s t  i n v o l v e s  a series o f  s t e p s  

d i r e c t e d  t o w a r d  s u s t a i n i n g  a d e q u a t e  c i r c u l a t i o n  of o x y g e n a t e d  

b l o o d  to v i t a l  o r g a n s  w h i l e  h e a r t b e a t  is restored.

E f f o r t s  t y p i c a l l y  i n v o l v e  t h e  u s e  of cardiac m a s s a g e  or 
c h e s t  c o m p r e s s i o n  a n d  the d e l i v e r y  of oxygen u n d e r  
c o m p r e s s i o n  t h r o u g h  a n  e n d o - t r a c h a e a l  tube i n t o  the 
lungs. A n  e l e c t r o c a r d i o g r a m  is c o n n e c t e d  to g u i d e  the 
resuscitation, t e a m . .. . V a r i o u s  p l a s t i c  tubes a r e  u s u a l l y  
i n s e r t e d  i n t r a v e n o u s l y  t o  s u p p l y  m edications o r  s t i m u­
lants d i r e c t l y  to t h e  h e a r t .  S u c h  medications c a n  al s o
b e  s u p p l i e d  b y  d i r e c t  i n j e c t i o n  i n t o  the h e a r t . . . .  A
d e f i b r i l l a t o r  m a y  b e  used, a p p l y i n g  electric s h o c k  to 
the h e a r t  to i n d u c e  c o n t r a c t i o n s .  A  p a c e m a k e r .. .may be 
fed t h r o u g h  a l a r g e  b l o o d  v e s s e l  d i r e c t l y  to t h e  h e a r t ' s  
s u r f a c e . .. . T h e s e  p r o c e d u r e s  to b e  effective, m u s t  b e  
in i t i a l e d  w i t h  a m i n i m u m  of  d e l a y . .. .Many of t h e  
p r o c e d u r e s  a r e  o b v i o u s l y  h i g h l y  intrusive, a n d  s o m e  are 
v i o l e n t  in n a t u r e .  T h e  d e f i b r i l l a t o r ,  for e x a m p l e ,  
c a u s e s  v i o l e n t  (and p a i n f u l )  m u s c l e  c o n t r a c t i o n s  
w h i c h . . . m a y  c a u s e  f r a c t u r e  o f  v e r t e b r a e  or o t h e r  b o n e s .

I n  Re D i n n e r s t e i n , 380 N . E . 2 d  134, 1 3 5 - 3 6  (Mass. App. 1 9 7 8 ) .

T h o u g h  i n i t i a l l y  d e v e l o p e d  for o t h e r w i s e  h e a l t h y  p e r s o n s  w h o s e

h e a r t b e a t  a n d  b r e a t h i n g  f a i l e d  f o l l o w i n g  s u r g e r y  or n e a r -

d r o w n i n g ,  r e s u s c i t a t i o n  p r o c e d u r e s  a r e  n o w  used with v i r t u a l l y

e v e r y o n e  w h o  has a c a r d i a c  a r r e s t  in a h o s p i t a l .  The i n i t i a l

s u c c e s s  r a t e  for i n - h o s p i t a l  r e s u s c i t a t i o n  is about o n e  i n  t h r e e

for alx v i c t i m s  and t w o  in t h r e e  for p a t i e n t s  h o s p i t a l i z e d  w i t h

i r r e g u l a r i t i e s  of h e a r t  r h y t h m .  A m o n g  p a t i e n t s  who a r e

s u c c e s s f u l l y  r e s u s c i t a t e d ,  a b o u t  o n e  in t h r e e  recovers e n o u g h  to

b e  d i s c h a r g e d  from the h o s p i t a l  e v e n t u a l l y .  E s p e c i a l l y  w h e n  us e d

o n  the g e n e r a l  h o s p i t a l  p o p u l a t i o n ,  l o n g - t e r m  success i s  f a i r l y
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rare. In the past d e c a d e ,  h e a l t h  c a r e  p r o v i d e r s  h a v e  b e g u n  to 

e x p r e s s  c o n c e r n  that r e s u s c i t a t i o n  is b e i n g  used too f r e q u e n t l y  

a n d  s o m e t i m e s  on p a t i e n t s  it h a r m s  r a t h e r  than b e n e f i t s .

C e r t a i n  p r o f e s s i o n a l  o r g a n i z a t i o n s  h a v e  r e c o g n i z e d  t h a t  n o n­

r e s u s c i t a t i o n  is a p p r o p r i a t e  w h e n  the p a t i e n t ' s  w e l l - b e i n g  w o u l d  

n o t  b e  s e r v e d  b y  an a t t e m p t  to r e v e r s e  c a r d i a c  arrest. F o r  

ex a m p l e ,  the 1974 s t a n d a r d s  p u b l i s h e d  b y  the A m e r i c a n  H e a r t  

A s s o c i a t i o n  and the A m e r i c a n  A c a d e m y  o f  S c i e n c e s  stated:

T h e  purpose o f  c a r d i o p u l m o n a r y  r e s u s c i t a t i o n  is the 
p r e v e n t i o n  o f  s u d d e n ,  u n e x p e c t e d  death. C a r d i o p u l m o n a r y  
r e s u s c i t a t i o n  i s  n o t  i n d i c a t e d  in c e r t a i n  s i t u a t i o n s ,  
s u c h  as in c a ^ e s  o f  t e r m i n a l  i r r e v e r s i b l e  i l l n e s s  w h e r e  
d e a t h  is not u n e x p e c t e d  or  w h e r e  p r o l o n g e d  c a r d i a c  
a r r e s t  d i c t a t e s  t h e  f u t i l i t y  o f  r e s u s c i t a t i o n  e f f o r t s .  
R e s u s c i t a t i o n  i n  t h e s e  c i r c u m s t a n c e s  m a y  r e p r e s e n t  a 
p o s i t i v e  v i o l a t i o n  of a n  i n d i v i d u a l ' s  right t o  d i e  w i t h  
di gnity. W h e n  C P R  is c o n s i d e r e d  to be c o n t r a - i n d i c a t e d  
for h ospital p a t i e n t s ,  it is a p p r o p r i a t e  to i n d i c a t e  
this in the p a t i e n t ' s  p r o g r e s s  notes. It a l s o  is 
a p p r o p r i a t e  t o  i n d i c a t e  th i s  o n  the p h y s i c i a n ' s  o r d e r  
s h e e t  for the b e n e f i t  of n u r s e s  a n d  other p e r s o n n e l  w h o  
m a y  be  called u p o n  to i n i t i a t e  or p a r t i c i p a t e  i n  
c a r d i o p u l m o n a r y  r e s u s c i t a t i o n .

S t a n d a r d s  a n d  G u i d e l i n e s  for C a r d i o p u l m o n a r y  R e s u s c i t a t i o n  (CPR)

a n d  E m e r g e n c y  C a r diac C a r e  ( E . C . C . ) , 2 2 7  J.A . M . A .  837, 8 6 4  (1980).

I n  g e neral, p o l i c y m a k e r s  h a v e  h a d  to b a l a n c e  several s o m e t i m e s  

c o m p e t i n g  va l u e s  in th i s  area. F i r s t  is the individual p a t i e n t ' s  

r i g h t  of  b o d i l y  s e l f - d e t e r m i n a t i o n  as to m e d i c a l  t r e a t m e n t .



S o m e t i m e s  this right h a s  b e e n  ca s t  in c o n s t i t u t i o n a l  t e r m s  as a 

r i g h t  to privacy. I n  R e  Q u i n l a n , 355 A . 2d 674 (N.J. 1976); 

S u p e r i n t e n d e n t  of B e l c h e r t o w n  v. S a i k e w i c z , 370 N . E . 2 d  4 1 7  (Mass. 

1977); S a t z  v. P e r l m u t t e r , 379 S O . 2 d  359 (Fla. 1980); I n  Re 

C o l y e r , 660 P . 2d 738 (Wash. 1983). In o t h e r  cases, c o u r t s  h a v e  

r e l i e d  u p o n  a common l a w  r i g h t  to r e f u s e  m e d i c a l  t r e a t m e n t .  In 

R e E i c h n e r , 423 N . Y . S . 2 d  580 (N.Y. Sup. C t . 1979), m o d i f i e d  s u b  

nom. I n  Re S t o r a r , 4 2 0  N . E . 2 d  64 (N.Y. 1979).

T h e  s e c o n d  v a l u e  is t h e  w e l l - b e i n g  of t h e  p a tient. F o r  so m e  

p a t i e n t s ,  c a r d i o p u l m o n a r y  r e s u s c i t a t i o n  m a y  si m p l y  b e  a n  

u n n e c e s s a r y  p r o l o n g a t i o n  of the d y i n g  pro c e s s ,  and w o u l d  p r o b a b l y  

n ot b e n e f i t  the p a t i e n t  in a n y  m e a n i n g f u l  sense. For o t h e r s ,  it 

m a y  be  of s i g n i f i c a n t  m e d i c a l  b e n e f i t .  T h e  tr e a t i n g  p h y s i c i a n ' s  

a s s e s s m e n t  of whether a p a t i e n t  s t a n d s  t o  b e n e f i t  fr o m  C P R  

s o m e t i m e s  p o i n t s  to a d i f f e r e n t  r e s u l t  t h a n  c o n s i d e r a t i o n  of 

s e l f - d e t e r m i n a t i o n  a l o n e .  O t h e r  i n t e r e s t s ,  such as S t a t e ' s  the 

i n t e r e s t s  in the p r o t e c t i o n  of i n n o c e n t  t h i r d  p a r t i e s  (e.g., 

m i n o r  c h i l dren), in t h e  p r e s e r v a t i o n  o f  li f e  and the p r e v e n t i o n  

of suicide, a n d  in u p h o l d i n g  the i n t e g r i t y  of the m e d i c a l  

p r o f e s s i o n ,  m a y  figure i n  the b a l a n c e ,  b u t  the p a t i e n t ' s  i n f o r m e d  

c h o i c e  a n d  the p h y s i c i a n ' s  a s s e s s m e n t  of the p o t e n t i a l  b e n e f i t  of 

C P R  a r e  the p r i m a r y  f a c t o r s  to b e  b a l a n c e d .
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T h e  a n a l y s i s  d i f f e r s  for p a t i e n t s  w i t h  d e c i s i o n m a k i n g  c o m p e t e n c e  

an d  t h ose w h o  a r e  i n c o m p e t e n t .  For the p u r p o s e s  o f  this 

d i s c u s s i o n ,  d e c i s i o n m a k i n g  c o m p e t e n c e  m e a n s  that the i n d i v i d u a l  

m u s t  h a v e  s u f f i c i e n t l y  s t a b l e  a n d  d e v e l o p e d  p e r s o n a l  v a l u e s  and 

goals, a n  a b i l i t y  to c o m m u n i c a t e  a n d  u n d e r s t a n d  i n f o r m a t i o n  

a d e q u a t e l y ,  and a n  a b i l i t y  to r e a s o n  a n d  d e l i b e r a t e  s u f f i c i e n t l y  

w e l l  to m a k e  a n  i n f o r m e d  c h o i c e  a b o u t  a p a r t i c u l a r  m a t t e r .  

C o m p e t e n c e ,  in this sense, is a d i s t i n c t  c o n c e p t  from t h a t  o f  

legal i n c a p a c i t y ,  w h i c h  in A l a s k a  r e f e r s  to a n  i n d i v i d u a l ' s  

p a r t i a l  or t o tal i n a b i l i t y  to c a r e  o f  h i m s e l f  or h e r s e l f  (AS 

1 3. 2 6 . 1 1 3 )  .

A. C o m p e t e n t  P a t i e n t s

1. W h e r e  the p a t i e n t  o p p o s e s  C P R

A t  l e a s t  w h e r e  the p h y s i c i a n ' s  a s s e s s m e n t  is t h a t  C P R  w i l l  n o t  

b e n e f i t  the p a t i e n t ' s  w e l l - b e i n g  in the c a s e  o f  c a r d i a c  a r r est, 

a n d  t h e r e  are no  m i n o r  c h i l d r e n  involved, a p a t i e n t ' s  i n f o r m e d  

r e f u s a l  to s u b m i t  to su c h  t r e a t m e n t  m a y  p o s s i b l y  b e  u p h e l d  b y  the 

A l a s k a  c o u rts. T h e  p a t i e n t ' s  d e a t h  f o l l o w i n g  c a r d i a c  a r r e s t  in 

s u c h  a ca s e  m a y  n o t  b e  c o n s i d e r e d  a s u i c i d e  b e c a u s e  the death, 

w h e t h e r  or n o t  d e s i r e d  b y  the p a t i e n t ,  w o u l d  r e s u l t  f r o m  n a t u r a l  

causes, not fr o m  the p a t i e n t ' s  s e t t i n g  in m o t i o n  a d e a t h
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p r o d u c i n g  a g e n t  w h i c h  c a u s e s  h i s  or h e r  o w n  death. See 

Sai k e w i c z ,  s u p r a , 370 N . E . 2 d  at 426, n.ll, c i t i n g  Byrn, 

"C o m p u l s o r y  L i f e  S a v i n g  T r e a t m e n t  for the C o m p e t e n t  A d u l t , " 44 

F o r d h a m  L . R e v . 1 (1975).

It c o u l d  a l s o  b e  m a i n t a i n e d  that the l e g a l  or e t h i c a l  o b l i g a t i o n s  

of the p h y s i c i a n  w o u l d  not be b r e a c h e d  b y  e n t e r i n g  a "No C o d e "  

o r d e r  in such a case. A  p h y s i c i a n  n o r m a l l y  m a y  n o t  t r eat a 

p e r s o n  w i t h o u t  f i r s t  o b t a i n i n g  t h a t  p e r s o n ' s  i n f o r m e d  c o n s e n t  to 

the t r e a t m e n t .  A l t h o u g h  an " i m p l i e d  c o n s e n t "  e x c e p t i o n  is 

u s u a l l y  m a d e  in e m e r g e n c y  s i t u a t i o n s ,  s u c h  as w h e n  a n  u n e x p e c t e d

c a r d i a c  a r r e s t  occurs, c o n s e n t  w i l l  n o t  b e  i m p l i e d  e v e n  in a n

e m e r g e n c y  if the p a t i e n t  h a s  p r e v i o u s l y  s t a t e d  that h e  w o u l d  not 

c o n s e n t .  In Re S t o r a r, s u p r a , 4 2 0  N . E . 2 d  a t  70.

A c c o r d i n g  to c a s e  l a w  in o t h e r  j u r i s d i c t i o n s ,  e v e n  w h e n  a

p h y s i c i a n  b e l i e v e s  that C P R  w i l l  b e n e f i t  the p a t i e n t ,  h e  o r  she 

s h o u l d  u s u a l l y  h o n o r  the c o m p e t e n t  p a t i e n t ' s  i n f o r m e d  r e f u s a l  to 

c o n s e n t  to that t r e a t m e n t .  S a t z  v. P e r l m u t t e r , s u p r a , (73 - y e a r  

o l d  t e r m i n a l l y  ill b u t  c o m p e t e n t  p a t i e n t  h a d  c o n s t i t u t i o n a l  r i g h t  

to h a v e  a l i f e - s u s t a i n i n g  r e s p i r a t o r  r e m o v e d ) ;  L a n e  v. C a n d u r a , 

376 N . E . 2 d  232 (Mass. 1978) (7 7 - y e a r  o l d  w i d o w  h a d  c o n s t i t u t i o n a l  

r i g h t  to r e f u s e  a m p u t a t i o n  of g a n g r e n o u s  leg, a d e c i s i o n  su r e  to 

r e s u l t  in d e a t h ) .  T h e r e  m a y  b e  cases, hov/ever, in w h i c h  the 

s t a t e  i n t e r e s t  in the p r e s e r v a t i o n  o f  life is so s t r o n g  th a t  it



c o u l d  o v e r r i d e  the p a t i e n t ' s  e x p r e s s e d  d e s i r e s ,  as w h e r e  C P R  

c o u l d  p o t e n t i a l l y  l e a d  to the r e s t o r a t i o n  of  a full a n d  v i b r a n t  

lif e .

A  c o n f l i c t  b e t w e e n  the p h y s i c i a n ' s  a s s e s s m e n t  that C P R  wi l l  

b e n e f i t  the p a t i e n t ' s  w e l l - b e i n g  and the p a t i e n t ' s  c h o i c e  to  

f o r e g o  s u c h  t r e a t m e n t  c a l l s  for c a r e f u l  r e - e x a m i n a t i o n  b y  both, 

f u r t h e r  d i s c u s s i o n ,  a n d  p e r h a p s  c o n s u l t a t i o n  wi t h  e xperts. If 

n e i t h e r  the p h y s i c i m ' s  a s s e s s m e n t  n o r  the p a t i e n t ' s  p r e f e r e n c e  

c hanges, h o w e v e r ,  t h e n  the c o m p e t e n t  p a t i e n t ' s  d e c i s i o n  s h o u l d  be 

h o n o r e d ,  a c c o r d i n g  to the P r e s i d e n t ' s  C o m m i s s i o n  for the S t u d y  of 

E t h i c a l  P r o b l e m s  in M e d i c i n e  and B i o m e d i c a l  a n d  B e h a v i o r a l  

R e s e a r c h ,  ( h e r e a f t e r  "the P r e s i d e n t ' s  C o m m i s s i o n " ) ,  D e c i d i n g  t:o 

F o r e g o  L i f e - S u s t a i n i n g  T r e a t m e n t , 2 4 4 - 4 6  (1983). If a p h y s i c i a n  

f i nds the c o u r s e  of  a c t i o n  p r e f e r r e d  b y  a c o m p e t e n t  p a t i e n t  to b e  

m e d i c a l l y  or m o r a l l y  u n a c c e p t a b l e  a n d  is u n w i l l i n g  to p a r t i c i p a t e  

in c a r r y i n g  o u t  the choice, h e  or she s h o u l d  h e l p  the p a t i e n t  

fi n d  a n o t h e r  p h y s i c i a n .  _Id. T h e r e  is, o f  course, no  a s s u r a n c e  

t h a t  the A l a s k a  c o u r t s  w o u l d  a g r e e  w i t h  the P r e s i d e n t ' s  

C o m m i s s i o n  b u t  the C o m m i s s i o n ' s  r e p o r t  p r e s e n t s  s t r o n g  e v i d e n c e  

o f  w h a t  is a c c e p t a b l e  u n d e r  c u r r e n t  m e d i c a l  s t a n d a r d s .

2. W h e r e  the P a t i e n t  E x p r e s s e s  N o  P r e f e r e n c e
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a . E m e r g e n c i e s

T h e  P r e s i d e n t ' s  C o m m i s s i o n  r e c o m m e n d s  t h a t  if the c o m p e t e n t



p a t i e n t  h a s  n o t  e x p r e s s e d  a p r e f e r e n c e  o n  t h e  matter, the 

p h y s i c i a n  w o u l d  o r d i n a r i l y  h a v e  " i m p l i e d  c o n s e n t "  to a d m i n i s t e r  

C P R  in a n  e m e r g e n c y  c a r d i a c  a r r e s t  s i t u a t i o n ,  a n d  s h o u l d  d o  so 

u n l e s s  the p h y s i c i a n ' s  a s s e s s m e n t  is t h a t  C P R  w o u l d  n o t  b e n e f i t  

the p a t i e n t ' s  w e l l - b e i n g .  W h e r e  the p o t e n t i a l  b e n e f i t  of C P R  is 

unclear, t h e r e  s h o u l d  b e  a p r e s u m p t i o n  in f a vor of 

r e s u s c i t a t i o n .  Id. T h e r e  is s o m e  q u e s t i o n  w h e t h e r ,  i n  an 

e m e r g e n c y  s i t u a t i o n  w h e r e  n o  a d v a n c e  d e l i b e r a t i o n  h a s  led t o  a 

d e c i s i o n  to w i t h h o l d  CPR, a p h y s i c i a n  or o t h e r  h e a l t h  c a r e  

p r o v i d e r  c a n  ev e r  b e  j u s t i f i e d  in w i t h h o l d i n g  C P R  b a s e d  o n  a 

s p u r - o f - t h e - m o m e n t  d e c i s i o n  that C P R  w o u l d  n o t  b e  in the 

p a t i e n t ' s  b e s t  i n t e r e s t .  A l a s k a  l a w  is n o t  s e t t l e d  in this 

s i t u a t i o n .  T h e  m o s t  p r u d e n t  l e g a l  course, w h e r e  a "No C o d e "  

o r d e r  h a s  not b e e n  e n t e r e d  in ad v a n c e ,  is for t h e  m e d i c a l  

p r o v i d e r s  to a t t e m p t  C P R  in all c a s e s  o f  c a r d i a c  arrest.

b. W h e r e  C a r d i a c  A r r e s t  is F o r e s e e a b l e

T h e r e  is a l s o  so m e  c o n t r o v e r s y  o> ir w h e t h e r ,  w h e n  c a r d i a c  a r r e s t  

is f o r e s e e a b l e ,  a p h y s i c i a n  h a s  a d u t y  t o  a s c e r t a i n  the p a t i e n t ' s  

p r e f e r e n c e ,  w h i c h  i n v o l v e s  i n f o r m i n g  the p a t i e n t  of the p o s s i b l e  

n e e d  for C P R  a n d  o f  the l i k e l y  c o n s e q u e n c e s  (both b e n e f i c i a l  a n d  

h a r m f u l )  o f  e i t h e r  e m p l o y i n g  it or f o r e g o i n g  it if the n e e d  

a r i ses. T h e  P r e s i d e n t ' s  C o m m i s s i o n  h a s  t a k e n  the p o s i t i o n  that
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the p h y s i c i a n  h a s  s u c h  a duty, a n d  m u s t  s e c u r e  the p a t i e n t ' s  

c o n s e n t  to a n y  c o u r s e  o f  t r e a t m e n t ,  w h e t h e r  i n v o l v i n g  o m i s s i o n s  

("No C o d e " ) ,  or a c t i o n s  (CPR), u n l e s s  the p a t i e n t  w o u l d  

e x p e r i e n c e  n e e d l e s s  h a r m  in s u c h  a d e t a i l e d  d i s c u s s i o n  o f  

r e s u s c i t a t i o n  m e a s u r e s  a n d  p r o c e d u r e s .  T h e  C o m m i s s i o n  c i t e d  a 

s e n i o r  a t t o r n e y  at the N a t i o n a l  I n s t i t u t e s  for H e a l t h  for the 

c o u n t e r v a i l i n g  p r o p o s i t i o n  r e g a r d i n g  "No C o d e , "  ho w e v e r :

" C o n s e n t  of  the p a t i e n t  is i r r e l e v a n t  b e c a u s e  w e  a r e  
d e a l i n g  w i t h  a s i t u a t i o n  in w h i c h  t h e r e  is no c o u r s e  of 
t r e a t m e n t  for w h i c h  to s e c u r e  c o n s e n t .  T h i s  is 
d i f f e r e n t  f r o m  a c a s e  in w h i c h  t h e r e  is a m e d i c a l l y  
a c c e p t e d  c o u r s e  of t r e a t m e n t ,  b u t  the p a t i e n t  d o e s  not 
w i s h  to b e  s u b j e c t e d  to th i s  care."

P r e s i d e n t ' s  C o m m i s s i o n ,  D e c i d i n g  to F o r e g o  L i f e - S u s t a i n i n g

T r e a t m e n t , s u p r a , a t  2 4 1  n.39.

Our o p i n i o n  is that the m o s t  p r u d e n t  l e g a l  c o u r s e  is to o b t a i n  

the p a t i e n t ' s  i n f o r m e d  c o n s e n t  t o  a n y  p r o p o s e d  c o u r s e  of  

t r e a t m e n t ,  i n c l u d i n g  "No C o d e , "  a t  l e a s t  w h e r e  s u c h  d i s c u s s i o n  is 

not l i k e l y  to s e r i o u s l y  h a r m  the p a t i e n t .  Also, w h e r e  c a r d i a c  

a r r e s t  is f o r e s e e a b l e ,  t h e  m o s t  p r u d e n t  c o u r s e  is to d e v e l o p  a n d  

f o l l o w  an  e s t a b l i s h e d  i n s t i t u t i o n a l  p r o c e d u r e  for m a k i n g  an  

a d v a n c e  d e c i s i o n  r e g a r d i n g  w h e t h e r  C P R  w i l l  b e  a p p r o p r i a t e  a n d  to 

r e v i e w  t h a t  d e c i s i o n  f r e q u e n t l y .  S u c h  a c a r e f u l  d e l i b e r a t e  

pro c e s s ,  w i t h  w r i t t e n  d o c u m e n t a t i o n  of the f a c t o r s  u p o n  w h i c h  a n y  

decisio.: is based, p r e s e n t s  far l e s s  r i s k  t h a t  the p h y s i c i a n  or



o t h e r  h e a l t h  c a r e  p r o v i d e r  w i l l  b e  c h a r g e d  r i t h  n e g l i g e n t l y  

m a k i n g  the w r o n g  d e c i s i o n  r e g a r d i n g  C P R  t h a n  d o e s  m a k i n g  a 

d e c i s i o n  o n  the s p u r  o f  t h e  m o m e n t  o n c e  c a r d i a c  a r r e s t  h a s  

o c c u r r e d .

3. W h e r e  the P a t i e n t  F a v o r s  C P R

If the p h y s i c i a n ' s  a s s e s s m e n t  is that C P R  w i l l  b e n e f i t  the 

p a t i e n t ' s  w e l l - b e i n g ,  a n d  the p a t i e n t  f a v o r s  CPR, C P R  s h o u l d  be  

p e r f o r m e d .  If the p h y s i c i a n  is d o u b t f u l  a b o u t  the p o t e n t i a l  

b e n e f i t  o f  CPR, the p a t i e n t ' s  w i s h e s  s h o u l d  co n t r o l .  E v e n  w h e r e

»
the p h y s i c i a n  is c o n v i n c e d  that C P R  w o u l d  n o t  b e n e f i t  the 

p a t i e n t ,  it is n o t  c l e a r  t h a t  the t r e a t m e n t  m a y  b e  w i t h h e l d  w h e n  

the p a t i e n t  d e s i r e s  it. O n c e  a d o c t o r  h a s  u n d e r t a k e n  to t r e a t  a 

p a t i e n t  h e  cannot, w i t h o u t  l i a bility, a b a n d o n  t h a t  p a t i e n t .  A  

few e x t r a  days, o r  e v e n  h o u r s  o f  life, e v e n  u n d e r  the m o s t  

e x c r u c i a t i n g  c o n d i t i o n s ,  m a y  b e  o f  c o n s i d e r a b l y  d i f f e r e n t  v a l u e  

to d i f f e r e n t  p e o p l e .  D i s a g r e e m e n t s  b e t w e e n  d o c t o r  and p a t i e n t  

r e g a r d i n g  the v a l u e  o f  C P R  m a y  b e  r e a s o n  for r e - e x a m i n a t i o n  b y  

b o t h  d o c t o r  a n d  p a t i e n t ,  b u t  u n l e s s  t h e  p a t i e n t  c h a n g e s  h i s  or 

h e r  mind, a p h y s i c i a n  w h o  e n t e r s  a "No C o d e "  o r d e r  for a 

c o m p e t e n t  p a t i e n t  w h o  h a s  e x p r e s s e d  a p r e f e r e n c e  for C P R  

t r e a t m e n t  runs the r i s k  of b e i n g  c h a r g e d  w i t h  n e g l i g e n c e  or 

a b a n d o n m e n t .  In  the future, c a s e  l a w  m a y  d e v e l o p  which, b a s e d  o n
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the s c a r c i t y  o f  m e d i c a l  r e s o u r c e s ,  a l l o w s  a p h y s i c i a n  to w i t h h o l d  

C P R  t r e a t m e n t  if h e  or she b e l i e v e s  it w o u l d  n o t  s erve the 

p a t i e n t ' s  w e l l - b e i n g ,  d e s p i t e  the p a t i e n t ' s  w i s h e s  to the 

contr a r y ,  b u t  at t h i s  ti m e  it w o u l d  b e  l e g a l l y  r i s k y  to d e n y  s u c h  

care.

B. I n c o m p e t e n t  P a t i e n t s

D e c i s i o n m a k i n g  r e g a r d i n g  w h e t h e r  "Code" s h o u l d  b e  i n i t i a t e d  is 

f u r t h e r  c o m p l i c a t e d  w h e n  the d e c i s i o n m a k i n g  c o m p e t e n c e  of  the 

p a t i e n t  is i m p a i r e d .  N o t  o n l y  is t h e r e  a p r o b l e m  as to w h a t

»
c o n s t i t u t e s  s u f f i c i e n t  i m p a i r m e n t  s u c h  th a t  u l t i m a t e  

d e c i s i o n m a k i n g  a u t h o r i t y  s h o u l d  n o t  b e  left w i t h  the p a t i e n t ,  but 

t here a r e  a l s o  q u e s t i o n s  r e g a r d i n g  who, if anyone, m a y  l e g a l l y  

act as a s u r r o g a t e  d e c i s i o n m a k e r ,  and w h a t  s t a n d a r d s  s h o u l d  g u i d e  

t heir d e c i s i o n s .  Ag a i n ,  A l a s k a n  l a w  o f f e r s  n o  c l ear r e s o l u t i o n  

o f  t h e s e  issues, b u t  d e c i s i o n s  f r o m  o t h e r  a u t h o r i t i e s  m a y  o f f e r  

some g u i d a n c e .

1. W h e n  is a P a t i e n t  I n c o m p e t e n t ?

It is i m p o r t a n t  to r e m e m b e r  that, for the p u r p o s e s  of this 

a nalysis, the c o n c e p t  of d e c i s i o n m a k i n g  i n c o m p e t e n c e  is u s e d  to 

d e s i g n a t e  a p e r s o n ' s  i n a b i l i t y  to a d e q u a t e l y  c o m p r e h e n d  h i s  or
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h e r  s i t uation, f o r m  a n d  e x p r e s s  a p r e f e r e n c e  r e g a r d i n g  C P R  

tre a t m e n t ,  and c o m m u n i c a t e  t h a t  p r e f e r e n c e .  T h i s  c o n c e p t  is 

d i s t i n c t  from t h a t  of l e g a l  i n c a p a c i t y .  U n d e r  the g u a r d i a n s h i p  

laws, a p e r s o n  m a y  b e  d e c l a r e d  p a r t i a l l y  or t o t a l l y  i n c a p a c i t a t e d  

l e g a l l y  if the p e r s o n  is u n a b l e  to c a r e  for h i m s e l f  or h e r s e l f ,  

a n d  the c c u r t  m a y  use g u a r d i a n s h i p  or  o t h e r  m e a n s  to p r o v i d e  for 

the p e r s o n ' s  ne e d s .  T h e  g u a r d i a n s h i p  s t a t u t e s  p r o v i d e  that:

. . .  A n  i n c a p a c i t a t e d  p e r s o n  for w h o m  a g u a r d i a n  h a s  
b e e n  a p p o i n t e d  is not p r e s u m e d  to b e  i n c o m p e t e n t  a n d  
r e t a i n s  all l e g a l  a n d  c i v i l  r i g h t s  e x c e p t  those w h i c h  
h a v e  b e e n  e x p r e s s l y  l i m i t e d  b y  c o u r t  o r d e r  or h a v e  b e e n  
s p e c i f i c a l l y  g r a n t e d  to the g u a r d i a n  b y  the court.

A S  1 3 . 2 6 . O y O .

A c c o r d i n g l y ,  the fa c t  th a t  a p e r s o n  is l e g a l l y  i n c a p a c i t a t e d ,  

like the fact that the p e r s o n  m a k e s  a h i g h l y  i d i o s y n c r a t i c  

d e c i s i o n ,  or the fact t h a t  the p e r s o n  h a s  a m e d i c a l  or m e n t a l  

c o n d i t i o n  s i m i l a r  to o t h e r s  w h o  h a v e  b e e n  u n a b l e  to make 

d e c i s i o n s  that a d v a n c e  t h e i r  o w n  w e l l - b e i n g ,  m a y  a l e r t  h e a l t h  

c a r e  p r o f e s s i o n a l s  to the p o s s i b i l i t y  ">f d e c i s i o n m a k i n g  

i n c o m p e t e n c e ,  b u t  d o e s  n o t  c o n c l u s i v e l y  r e s o l v e  the matter.

T h e  d e t e r m i n a t i o n  o f  d e c i s i o n a l  c o m p e t e n c e  f o c u s e s  on the 

p a t i e n t ' s  a c t u a l  f u n c t i o n i n g  in a p a r t i c u l a r  d e c i s i o n m a k i n g  

s i t u a t i o n  r a t h e r  t h a n  s i m p l y  o n  a p e r s o n ' s  age, a b i l i t y  to c a r e
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for h i m s e l f  or h e r s e l f ,  or d i a g n o s i s .  W h a t  is r e l e v a n t  is 

w h e t h e r  a p e r s o n  is in fact c a p a b l e  of  m a k i n g  the d e c i s i o n  of 

w h e t h e r  to f o r e g o  C P R  t r e a t m e n t  d e s p i t e  h i s  or h e r  youth, 

r e t a r d a t i o n ,  d e m e n t i a ,  or o t h e r  c o n d i t i o n .  H e a l t h  care 

p r o f e s s i o n a l s  s h o u l d  m a k e  a d e t e r m i n a t i o n  of i n c o m p e t e n c e  o n l y  

w h e n  p e o p l e  lack the a b i l i t y  to m a k e  d e c i s i o n s  th a t  p r o m o t e  thei 

w e l l - b e i n g  in c o n f o r m i t y  w i t h  t h e i r  o w n  v a l u e s  a n d  p r e f e r e n c e s ,  

a n d  s h o u l d  d o c u m e n t  the g r o u n d s  for t h a t  d e t e r m i n a t i o n .  E v e n  

w h e n  a d e t e r m i n a t i o n  of i n c o m p e t e n c e  is made, a n d  the u l t i m a t e  

d e c i s i o n a l  a u t h o r i t y  is not le f t  w i t h  the p a t i e n t ,  r e a s o n a b l e  

e f f o r t s  s h o u l d  b e  m a d e  to g i v e  the p e r s o n  r e l e v a n t  i n f o r m a t i o n  

a b o u t  the s i t u a t i o n  and the a v a i l a b l e  o p t i o n s  a t.l to s o l i c i t  and 

a c c o m m o d a t e  h i s  or h e r  p r e f e r e n c e s .  P r e s i d e n t’s C o m m i s s i o n ,  

D e c i d i n g  to F o r e g o  L i f e - S u s t a i n i n g  T r e a t m e n t , a t  121-124.

2. Who, if A n y one, M a y  A c t  as  a S u r r o g a t e  D e c i s i o n m a k e r ?

C o u r t s  in o t h e r  j u r i s d i c t i o n s  h a v e  o f t e n  r e l i e d  o n  s u r r o g a t e  

d e c i s i o n m a k e r s  to m a k e  d e c i s i o n s  for i n c o m p e t e n t  p a t i e n t s ,  u n der 

the d o c t r i n e  of " s u b s t i t u t e d  j u d g m e n t , " a b o u t  w h e t h e r  to f o r e g o  

l i f e - s u s t a i n i n g  t r e a t m e n t .  In the Q u i n l a n  case, the N e w  J e r s e y  

c o u r t  a p p r o v e d  the a p p o i n t m e n t  of the p a t i e n t ' s  father as 

g u a r d i a n  o v e r  the p e r s o n  of a p a t i e n t  in a v e g e t a t i v e  c o m a t o s e  

state. T h e  f a t h e r  h a d  f a v o r e d  d i s c o n t i n u a n c e  o f  a l i fe- 

s u s t a i n i n g  r e s p i r a t o r ,  w h i l e  t h e  a t t e n d i n g  p h y s i c i a n  o p p o s e d  it.
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T b e  c o u r t  s p e c i f i c a l l y  a u t h o r i z e d  the f a t h e r  as g u a r d i a n  to 

s e l e c t  d i f f e r e n t  a t t e n d i n g  p h y s i c i a n s ,  a n d  f u r t h e r  a u t h o r i z e d  the 

a t t e n d i n g  p h y s i c i a n s ,  if t h e y  c o n c l u d e d  t h e r e  was no r e a s o n a b l e  

p o s s i b i l i t y  of the p a t i e n t  e v e r  e m e r g i n g  fr o m  h e r  c o m a t o s e  

c o n d i t i o n  to a c o g n i t i v e ,  s a p i e n t  state, a n d  u p o n  c o n c u r r e n c e  of 

the g u a r d i a n  and the f a m i l y  a n d  a h o s p i t a l  " E t h i c s  C o m m i t t e e " ,  to 

d i s c o n n e c t  the li f e  s u p p o r t  system.

T h e  Q u i n l a n  c o u r t  thus r e q u i r e d  the c o n s e n t  of the g u a r d i a n  a n d  

the f a m i l y  as s u r r o g a t e s  for the p a t i e n t  h e r s e l f  to the 

w i t h d r a w a l  of l i f e - s u s t a i n i n g  treatment, b u t  left the a c t u a l  

‘̂deci s i o n  to the a t t e n d i n g  p h y s i c i a n s .  T h e  c o u r t  s t a t e d  that the 

d e c i s i o n  t o  b e  m a d e  w a s  p a r t i c u l a r l y  w i t h i n  the field of  

c o m p e t e n c e  of  the m e d i c a l  p r o f e s s i o n ,  a n d  th a t  a b s e n t  a 

j u s t i c i a b l e  c o n t r o v e r s y ,  c o u r t  o v e r s i g h t  w o u l d  b e  u n n e c e s s a r y .

It s t a t e d  th a t  a c c e s s  to the c o u r t s  w o u l d  n o t  b e  f o r e c l o s e d  in 

s u c h  cases, h o w e v e r ,  w h e r e  a j u s t i c i a b l e  c o n t r o v e r s y  e x i s t e d .

I n  the S a i k e w i c z  case, the M a s s a c h u s e t t s  c o u r t  a c c e p t e d  the 

p r i n c i p l e  of " s u b s t i t u t e d  j u d g m e n t , "  b u t  h e l d  that o n c e  a 

j u s t i c i a b l e  c o n t r o v e r s y  h a s  b e e n  p r e s e n t e d  to the courts, the 

c o u r t  i t s e l f  s h o u l d  " d o n  the m e n t a l  m a n t l e  o f  the i n c o m p e t e n t "  

(370 N . E . 2 d  at 431) a n d  act as the p a t i e n t ' s  s u r r o g a t e  

d e c i s i o n m a k e r  r e g a r d i n g  w h e t h e r  to f o r e g o  p o t e n t i a l l y
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l i f e - p r o l o n g i n g  t r e a t m e n t .  370 N . E . 2 d  a t  431. T h e  l o w e r  c o u r t s  

w e r e  i n s t r u c t e d  to not a t t e m p t  to s h i f t  the d e c i s i o n  to a n y  o t h e r  

p e r s o n  or group, s u c h  as the g u a r d i a n ,  family, a t t e n d i n g  d o c t o r s  

a n d  h o s p i t a l  " e t h i c s  c o m m i t t e e "  u s e d  in Q u i n l a n  for th a t  

p u r p o s e .  T h e  S a i k e w i c z  c o u ~ c  a r t i c u l a t e d  t h e  s t a n d a r d  to b e  u s e d  

as follows:

T h e  d e c i s i o n  s h o u l d  b e  t h a t  w h i c h  w o u l d  b e  m a d e  b y  t h e  
i n c o m p e t e n t  p e r son, if t h a t  p e r s o n  w e r e  c o m p e t e n t ,  b u t  
t a k i n g  i n t o  a c c o u n t  the p r e s e n t  a n d  f u t u r e  i n c o m p e t e n c y  
of the i n d i v i d u a l  as o n e  of  t h e  f a c t o r s  w h i c h  w o u l d  
n e c e s s a r i l y  e n t e r  in t o  t h e  d e c i s i o n m a k i n g  p r o c e s s  of the 
c o m p e t e n t  p e r s o n . "  370 N . E . 2 d  a t  431.

T h e  c o u r t  in In Re D i n n e r s t e i n , 380 N . E . 2 d  1 3 4  (Mass. A p p .  1978),

d i s t i n g u i s h e d  a s i t u a t i o n  in w h i c h  a " N o  C o d e "  o r d e r  w a s  e n t e r e d

in t h e  t e r m i n a l  s t a g e s  of a n  u n r e m i t t i n g ,  i n c u r a b l e  m o r t a l

illness, A l z h e i m e r ' s  d i s e a s e ,  a h o p e l e s s  c a s e  in w h i c h  d e a t h

w o u l d  c o m e  s o o n  in a n y  event, p r o b a b l y  in t h e  f o r m  of c a r d i a c  or

r e s p i r a t o r y  failure, f r o m  the S a i k e  "icz s i t u a t i o n  w h e r e

c h e m o t h e r a p y  for a 6 7 - y e a r  o l d  p r o f o u n d l y  r e t a r d e d  l e u k e m i a

v i c t i m  w a s  at issue. T h e  D i n n e r s t e i n  c o u r t  h e l d  th a t  w h e n  the

S a i k e w i c z  c o u r t  s p o k e  o f  l i f e - s a v i n g  o r  l i f e - p r o l o n g i n g

t r e a t m e n t s ,  it r e f e r r e d  to " t r e a t m e n t s  a d m i n i s t e r e d ,  w i t h  so m e

r e a s o n a b l e  e x p e c t a t i o n  of e f f e c t i n g  a p e r m a n e n t  or t e m p o r a r y  cu r e

o f  or r e l i e f  f r o m  the i l l n e s s  or c o n d i t i o n  b e i n g  t r e a t e d , "  a n d

t h a t  " ' p r o l o n g a t i o n  o f  life,' as u s e d  in t h e  S a i k e w i c z  case, d o e s

not m e a n  a m e r e  s u s p e n s i o n  o f  the a c t  o f  dying, b u t  c o n t e m p l a t e s ,
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at t h e  v e r y  least, a r e m i s s i o n  of s y m p t o m s  e n a b l i n g  a r e t u r n  

t o w a r d s  a normal, f u n c t i o n i n g ,  i n t e g r a t e d  e x i s t e n c e . "  3 9 0  N . E . 2 d  

at 137-8. T h e  A p p e a l s  C o u r t  in D i n n e r s t e i n  s t a t e d  th a t  "t h e  

q u e s t i o n  of w h a t  m e a s u r e s  are a p p r o p r i a t e  to e a s e  the i m m i n e n t  

p a s s i n g  o f  a n  i r r e v e r s i b l y ,  t e r m i n a l l y  ill p a t i e n t  in l i g h t  of  

the p a t i e n t ' s  h i s t o r y  and c o n d i t i o n  a n d  the w i s h e s  o f  h e r  family" 

w as a " q u e s t i o n  p e c u l i a r l y  w i t h i n  the c o m p e t e n c e  of the m e d i c a l  

p r o f e s s i o n . "  380 N . E , 2 d  at 139. It e n t e r e d  a j u d g m e n t  d e c l a r i n g  

that a "No C o d e "  o r d e r  was not c o n t r a r y  t o  l a w  a n d  that the 

v a l i d i t y  of  su c h  an  o r d e r  d i d  n o t  d e p e n d  o n  p r i o r  j u d i c i a l  

a p p r o v a l .

In In Re .S p r i n g , 405 N . E . 2 d  115, 120 (Mass. 1980), the 

M a s s a c h u s e t t s  S u p r e m e  C o u r t  n o t e d  in d i c t u m  " [ w j i t h o u t  a p p r o v i n g  

all that is sa i d  in the o p i n i o n  o f  t h e  A p p e a l s  uurt [in

D i n n e r s t e i n ] ," t h a t  t h e  r e s u l t  r e a c h e d  in D i n n e r s t e i n  w a s

c o n s i s t e n t  w i t h  its S a i k e w i c z  h o l d i n g .  T h e  S p r i n g  c o u r t  w e n t  on 

to note that n e i t h e r  the c a s e  b e f o r e  it n o r  the S a i k e w i c z  c a s e  

i n v o l v e d  the l e g a l i t y  of  a c t i o n s  t a k e n  w i t h o u t  j u d i c i a l  action, 

a n d  h e l d  that its o p i n i o n s  s h o u l d  n o t  b e  t a k e n  to e s t a b l i s h  a n y  

r e q u i r e m e n t  of p r i o r  j u d i c i a l  a p p r o v a l  that w o u l d  n o t  o t h e r w i s e

exist. Id. A c c o r d , In  R e  C o l y e r , 660 P . 2d  738, 746 (Wash. 1983).

I n  C u s t o d y  of a M i n o r , 4 3 4  N . E . 2 d  6 0 1  (Mass. 1982), the
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M a s s a c h u s e t t s  c o u r t  u p h e l d  a "No C o d e "  o r d e r  e n t e r e d  b y  the 

J u v e n i l e  C o u r t  in the c a s e  of an a b a n d o n e d  i n f a n t  w i t h  s e r i o u s  

c a r d i a c  p r o b l e m s .  T h e  o r d e r  was u p h e l d  o v e r  the o p p o s i t i o n  of 

the h e a l t h  ca r e  facil i t y ,  w h i c h  h a d  o r i g i n a l l y  s o u g h t  the order, 

a n d  the c u s t o d i a n  o f  the c h i l d  (the s t a t e  D e p a r t m e n t  o f  S o c i a l  

S e r v i c e s ) ,  a g u a r d i a n  ad l i t e m , a n d  the a t t o r n e y  £o~ the child, 

e a c h  of w h o m  h a d  a l w a y s  o p p o s e d  the o r d e r .  A l l  of t h e  p a r t i e s  

a r g u e d  a g a i n s t  t h e  c o n t i n u a t i o n  of the "No C o de" order, a n d  

a r g u e d  th a t  s i n c e  t h e y  w e r e  in a g r e e m e n t ,  t h e  i s sue was m o o t  a n d  

the c o u r t s  h a d  no  f u r t h e r  rc l e  to play. T h e  c o u r t  d i s a g r e e d .  It 

d i s t i n g u i s h e d  the D i n n e r s t e i n  h o l d i n g ,  t h a t  the d e c i s i o n  to e n ter 

a "No C ode" o r d e r  on the m e d i c a l  r e c o r d  of  a n  i r r e v e r s i b l y  

t e r m i n a l l y  ill p a t i e n t ,  in c o n s u l t a t i o n  w i t h  the f a m i l y  or the 

p a t i e n t ' s  g u a r d i a n ,  d o e s  n o t  r e q u i r e  p r i o r  j u d i c i a l  review, from 

the S a i k e w i c z  h o l d i n g ,  th a t  the c o u r t  itself, o n c e  p r e s e n t e d  w i t h  

the legal q u e s t i o n  w h e t h e r  t r e a t m e n t  m a y  b e  w i t h h e l d ,  m u s t  d e c i d e  

the q u e s t i o n  a n d  n o t  d e l e g a t e  it to s o m e  p r i v a t e  p e r s o n  or 

group. It p o i n t e d  to the f a c t o r s  e n u m e r a t e d  in In  Re S p r i n g  as 

a f f e c t i n g  w h e n  a c o u r t  o r d e r  is r e q u i r e d :

I n  S p r i n g , we p o i n t e d  o u t  t h a t  v a r i o u s  f a c t o r s  a f f e c t  
the q u e s t i o n  o f  w h e n  a c o u r t  o r d e r  is r e q u i r e d .  W e  
s t a t e d  that, a m o n g  t h e s e  f a ctors, at l e a s t  the f o l l o w i n g  
w e r e  m a t e r i a l :  [ T ] h e  e x t e n t  o f  i m p a i r m e n t  of the
p a t i e n t ' s  m e n t a l  fac u l t i e s ,  w h e t h e r  the p a t i e n t  is in 
the c u s t o d y  of a S t a t e  i n s t i t u t i o n ,  the p r o g n o s i s  
w i t l o u t  the p r o p o s e d  t r e atment, t h e  p r o g n o s i s  w i t h  the 
p r o p o s e d  t r e a t m e n t ,  the c o m p l e x i t y ,  ri s k  a n d  n o v e l t y  of



Mr. D e n n i s  D e W i t t
O c t o b e r  5, 1983
P a g e  -19-

the p r o p o s e d  tre a t m e n t ,  its p o s s i b l e  s i d e  effects, the 
p a t i e n t ' s  l e v e l  of u n d e r s t a n d i n g  a n d  p r o b a b l e  reaction, 
the u r g e n c y  o f  d e c i s i o n ,  the c o n s e n t  of the patient, 
spouse, or g u a r d i a n ,  the g o o d  f a i t h  of those w h o  
p a r t i c i p a t e  in the d e c i s i o n ,  t h e  c l a r i t y  of p r o f e s s i o n a l  
o p i n i o n  as to w h a t  is g o o d  m e d i c a l  p r a c t i c e ,  the 
i n t e r e s t s  o f  t h i r d  pe r s o n s ,  a n d  the a d m i n i s t r a t i v e  
r e q u i r e m e n t s  of a n y  i n s t i t u t i o n  invol v e d .

4 3 4  N . E . 2 d  at 608. T h e  c o u r t  h e l d  that s e v e r a l  o f  the S p r i n g

fa c tors d i s t i n g u i s h e d  the ca s e  from D i n n e r s t e i n, a n d  w a - r a n t e d  a

"No Code" o r d e r  d e s p i t e  the p o s i t i o n  of  the p a r t i e s .  It

e m p h a s i z e d  p a r t i c u l a r l y  th a t  the c h i l d  h a d  no  l o v i n g  f a m i l y

m e m o e r s  w i l l i n g  to b e  i n v o l v e d  in t h e  d e c i s i o n ,  a n d  that the

c h i l d  was a l r e a d y  a w a r d  of  the state. T h e  c o u r t  a d d e d  that the

. c h i l d  a l r e a d y  was w i t h i n  the j u r i s d i c t i o n  of the c o u r t  b e f o r e  the

q u e s t i o n  a r o s e  as to w h e t h e r  a "No C o d e "  o r d e r  s h o u l d  b e  i s s u e d

a n d  c o n tinued. It w a s  th u s  a p p r o p r i a t e  for the c o u r t  to 'ecide,

u n d e r  the " s u b s t i t u t e d  judgment" d o c t r i n e  of S a i k e w i c z , w h e t h e r

"Code" was a p p r o p r i a t e .  It o r d e r e d  "No C o d e . "

In Re C o n r o y , 457 A . 2d 1232 (N.J. Super. Ct. 1983) h e l d  th a t  if 

the p a t i e n t  is i n c o m p e t e n t  and h a d  n o t  e a r l i e r  g i v e n  a c l e a r  

i n d i c a t i o n  of h e r  views, a n d  the f a m i l y  is d i v i d e d  in its views, 

or the p h y s i c i a n s  a r e  di v i d e d ,  j u d u c i a l  i n v o l v e m e n t  is ind i c a t e d .

T h e  N e w  Y o r k  C o u r t  of A p p e a l s  a p p e a r e d  to r e j e c t  the d o c t r i n e  of 

" s u b s t i t u t e d  judgm e n t "  a l t o g e t h e r  in the c a s e  of a p r o f o u n d l y  

r e t a r d e d  5 2 - y e a r  o l d  v i c t i m  of t e r m i n a l  cancer, w h o  h a d  a l w a y s
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b e e n  i n c a p a b l e  o f  u n d e r s t a n d i n g  or m a k i n g  a r e a s o n e d  d e c i s i o n  

a b o u t  m e d i c a l  tre a t m e n t ,  h o l d i n g  th a t  it w o u l d  b e  u n r e a l i s t i c  to 

a t t e m p t  to d e t e r m i n e  w h e t h e r  h e  w o u l d  w a n t  to c o n t i n u e  

p o t e n t i a l l y  l i f e - p r o l o n g i n g  t r e a t m e n t  if h e  w e r e  c o m p e t e n t .  In 

Re S t o r a r , 420 N . E . 2 d  64, 72 ( N . Y . 1981). T h e  S t o r a r  c o u r t  

t h e r e f o r e  a s s e s s e d  the p a t i e n t ' s  r i g h t s  as it w o u l d  t h o s e  o f  a n  

infant. U n d e r  N e w  Y o r k  law, the c o u r t  h e l d ,  a p a r e n t  or g u a r d i a n  

m a y  not d e p r i v e  a c h i l d  of l i f e - s a v i n g  tre a t m e n t ,  no m a t t e r  h o w  

w e l l  i n t e n t i o n e d .  T h e r e f o r e ,  b l o o d  t r a n s f u s i o n s  to r e p l a c e  b l o o d  

lost in b l e e d i n g  from a c a n c e r o u s  b l a d d e r  c o u l d  not b e  

t e r m i n a t e d .  It d i d  n o t  address, h o w e v e r ,  t h e  D i n n e r s t e i n  

s i t u a t i o n  w h e r e  l i f e - s a v i n g  l i f e - p r o l o n g i n g  t r e a t m e n t  was n o t  at 

i s sue b u t  o n l y  " l i f e - s u s t a i n i n g "  t r e a t m e n t .

As you c a n  see from the d i s c u s s i o n  o f  t h e  a b o v e  cases, t h e r e  are 

c o m p l e x  m edical, legal, s o c i a l  and m o r a l  i s s u e s  i n v o l v e d  in a n y  

a t t e m p t  to d e t e r m i n e  who, if anyone, m a y  a c t  as a s u r r o g a t e  

d e c i s i o n m a k e r  for an  i n c o m p e t e n t  p a t i e n t  in d e c i d i n g  w h e t h e r  to 

f o r e g o  l i f e - s u s t a i n i n g ,  b u t  not l i f e - p r o l o n g i n g  or l i f e - s a v i n g  

tre a t m e n t .  In gen e r a l ,  hov/ever, at l e a s t  in c a s e s  w h e r e  th 

p a t i e n t  h a d  g i v e n  no e x p r e s s i o n  o f  h i s  or h e r  p r e f e r e n c e  wh.’ .e 

p r e v i o u s l y  c o m p e t e n t ,  or h a d  e x p r e s s e d  a p r e f e r e n c e  to f o r e g o  

l i f e - s u s t a i n i n g  t r e a t m e n t  if h i s  or h e r  s i t u a t i o n  b e c a m e  t e r m i n a l  

a n d  ir r e v e r s i b l e ,  a n d  w h e r e  the p a t i e n t ' s  m e d i c a l  c o n d i t i o n  is



s u c h  that no " l i f e - s a v i n g "  o r  " l i f e - p r o l o n g i n g "  p r o c e d u r e s  a r e  

a v a i l a b l e  w h i c h  w o u l d  h a v e  a r e a s o n a b l e  e x p e c t a t i o n  of e f f e c t i n g  

a t e m p o r a r y  or p e r m a n e n t  c u r e  of or r e l i e f  f r o m  the p a t i e n t ' s  

c o n d i t i o n ,  a n d  w h e r e  t h e r e  is a g r e e m e n t  a m o n g  the t r e a t i n g  

p h y s i c i a n s  a n d  the p a t i e n t ' s  f a m i l y  t h a t  it w o u l d  b e  p o i n t l e s s  

a n d  u n n e c e s s a r i l y  h a r m f u l  to the p a t i e n t  to i n i t i a t e  C P R  m e a s u r e s  

w h i c h  w o u l d  o n l y  p r o l o n g  the act of dy i n g ,  c o u r t s  in o t h e r  

j u r i s d i c t i o n s  h a v e  i n d i c a t e d  t h a t  f a m i l y  r e p r e s e n t a t i v e s  m a y  a c t  

as s u r r o g a t e  d e c i s i o n m a k e r s  a n d  c o n s e n t  o n  t h e  p a t i e n t’s b e h a l f  

to the w i t h h o l d i n g  of l i f e - s u s t a i n i n g  t r e a t m e n t .  N o  j u d i c i a l  

i n v o l v e m e n t  w o u l d  b e  r e q u i r e d .  Rather, the p h y s i c i a n s  in t h o s e  

j u r i s d i c t i o n s  m a y  s i m p l y  e n t e r  a "No C o d e "  o r d e r  u p o n  the 

f a m i l y ' s  i n f o r m e d  c o n s e n t  o n  b e h a l f  o f  a n  i n c o m p e t e n t  p tient.

T h e  law m i g h t  b e  d i f f e r e n t ,  h o w e v e r ,  in s i t u a t i o n s  w h e r e  the 

s u r r o g a t e  d e c i s i o n m a k e r  is not a d e q u a t e l y  i n f o r m e d  or d o e s  n o t  

g i v e  the m a t t e r  a d e q u a t e  c o n s i d e r a t i o n .  A  "No C o de" o r d e r  w a s  

o v e r t u r n e d  on t h a t  b a s i s  in H o y t  v. St. M a r y ' s  R e h a b i l i t a t i o n  

C e n ter, No. 7 7 4 5 5 5  (Dist. Ct., H e n n e p i n  County, Minn., Feb. 13, 

1981).

I n  A l a s k a ,  h o w e v e r ,  t h e  l e g a l  s t a t u s  of s u r r o g a t e  d e c i s i o n m a k i n g  

m a y  b e  s o m e w h a t  d i f f e r e n t .  T h e  A l a s k a  g u a r d i a n s h i p  s t a t u t e s  

e x p r e s s  a p r e f e r e n c e  for f a m i l y  m e m b e r s  o v e r  n o n f a m i l y  m e m b e r s  to 

b e  a p p o i n t e d  as g u a r d i a n s .  A S  1 3 . 2 6 . 1 4 5 .  As  w i l l  be d i s c u s s e d
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f u r t h e r  below, e v e n  w h e n  a c o u r t  m a k e s  a s p e c i f i c  d e t e r m i n a t i o n  

th a t  a p e r s o n  is i n c a p a c i t a t e d ,  a f t e r  a n  i n q u i r y  d e s i g n e d  t o  

reveal, a m o n g  o t h e r  things, the e x t e n t  to w h i c h  the p e r s o n  

r e t a i n s  d e c i s i o n m a k i n g  c o m p e t e n c e ,  a n d  the c o u r t  f u r t h e r  

d e t e r m i n e s  that the p e r s o n ' s  n e e d s  c a n n o t  b e  m e t  b y  a n y  m e a n s  

s h o r t  of g u a r d i a n s h i p ,  the c o u r t  s till m a y  not c o n f e r  o n  the 

g u a r d i a n  it a p p o i n t s ,  e v e n  if th a t  g u a r d i a n  is a f a m i l y  memb e r ,  

the p o w e r  to " c o n s e n t  o n  b e h a l f  o f  the w a r d  to the w i t h h o l d i n g  of 

l i f e - s a v i n g  m e d i c a l  p r o c e d u r e s . "  A S  1 3 . 2 6 . 1 5 0 ( e ) ( 3 ) .  T h i s  

s u g g e s t s  that u n l e s s  the A l a s k a n  c o u r t s  a r e  w i l l i n g  to 

d i s t i n g u i s h ,  as the D i n n e r s t e i n  c o u r t  did, b e t w e e n  " l i f e - s a v i n g "  

m e d i c a l  p r o c e d u r e s ,  as t h a t  t e r m  is u s e d  in A S  1 3 . 2 6 . 1 5 0 ( e ) ( 3 ) ,  

a n d  " l i f e - s u s t a i n i n g "  p r o c e d u r e s  w h i c h  o f f e r  n o  r e a s o n a b l e  

p r o b a b i l i t y  of e v e n  t e m p o r a r y  c u r e  or r e m i s s i o n ,  s u c h  as C P R  in 

the ca s e  of an  i r r e v e r s i b l y  t e r m i n a l l y  ill p a t i e n t ,  n o  s u r r o g a t e  

d e c i s i o n m a k e r ,  n o t  e v e n  a f a m i l y  m e m b e r  a p p o i n t e d  as g u a r d i a n ,  

m a y  g i v e  e f f e c t i v e  c o n s e n t  to a "No C o d e "  order.

I c a n  find no l e g i s l a t i v e  h i s t o r y  i n d i c a t i n g  t h a t  the l e g i s l a t u r e  

s p e c i f i c a l l y  f o c u s e d  o n  t h e  w o r d s  " l i f e - s a v i n g  m e d i c a l  t r e a t m e n t "  

in A S  1 3 . 2 6 . 1 5 0 ( e ) ( 3 ) ,  a n d  m e a n t  to e i t h e r  i n c l u d e  or d i s t i n g u i s h  

" l i f e - s u s t a i n i n g "  p r o c e d u r e s  as I h a v e  d e f i n e d  t h e m  a b o v e .  It is 

p o s s i b l e  that the A l a s k a  c o u r t s  m a y  m a k e  the d i s t i n c t i o n  a n d  

f o l l o w  D i n n e r s t e i n  in h o l d i n g  th a t  the d e c i s i o n  to w i t h h o l d  C P R


