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HOUSE
COMMITTEE REPORT

Date referred: 1/13/86
FURTHER REFERRALS: FINANCE

DATE:
The JUDICIARY Committee has considered HB 463

"An Act relating to criminal trials and restitution."

and recommends:

do pass

do th gass

do pass with attached amendment(s)

no recommendation S S.

replace with cCFfS ~fpr ) VtE>3 (sJ~UD/ [ ] same title
[ 1 new title

and recommends

[ 1 further referral to the Committee

letter of intent
first fiscal note
new fiscal note

zero Tiscal note

and attaches:
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SIGNING OTHER RECOMMENDATIONS
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Chairman
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"Iriainai sponsor; Tﬁﬁﬁ%ﬁor Jenkins,

bt it cl

IN TiiS HOUSE BY TJIK JCOICIARY COM1ITTF.E

CE FOR HOUSE BIT.L SO. 463 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA

FOURTEENTH LEGISLATURE - SECOND SESSION
A FILL

For an Act entitled: "An Act relating to the c-.uthcrity to compromise

certain misdemeanors and to Che payment nr routitu-
tion."
BE IT EXACTED BY THE LEGISLATURE CF THE STATE OF ALASKA:
w Section 1. AS 12.45.120 in emended to read:

Sec. 12.45.120. AUTHORITY TO CCilTROHISK MISDEMEANORS FOR RHIC 1

VICTIM HAS CIVIL ACTION. When a defendant 1is held to answer on a

charge of niisdr-nseanor lor which the person injured by che act consti—

tuting Che crime has a remedy by a civil action, the cri-ce may b«

compromised except when it was committed
(&D) by or upon a peace officer, jurigs® or n:u:istrat:
in the execution of the duties ox that officex
(?) riotouslyj
(3) with an intent to commie a felony;
(4) by asssuit against
(A) the spouse of the defendant, wunless_the court
finds that a divorce is pending, botweer< the individuals and a

restraining order against further assaultive behavior _hac been

iasued ;

(B) a ic-rmar spouse of_ the dafer.dantj

tyj. a..parenc, Hrsndparenc. child, or grandchild ci- the
(ielirodant:

®) a -joints = oi the social unit comprised of

?A~-rrr% together :« tl._ same dwelling as the defendant; or

-1- CSHB 463 (Jud)



(jl) n person %ho la ..CC < ipouso nr #j.irr™ spouse ol
tha derandans put vho :/rmvlous1y 11Vell ir -j “snu”al r<l1mj.enshig
with the riorerdsnc [ITARCEMOUSLY].
3fiC. ?2- AS 11.55.045(U) io shanded to rend;

(o) The court <Siy order a <ielfcnd;i.nt convicted ci; sr. offauso
myfco restitution as provided xu this section, including ressisuticu to
a public or private nonprofit.v.r”anlgation_that h<if provided cGunsei-
i.iff, wedicol. or shelter anrv tc to the wvi-.oizir. or as Jth”*rv/ise au-—
thorised by 1law. In dateriairing cba aacupl arid r.iethod of payment o i
restitution, the court shall take intro Oacount the Cir.enciai resources

¢ i the defendant and the nature of the burden 1its payment will Lvpcs?.

CSHB 463(Juti)
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3/11/86
Gruenber;
Original sponsors: Thompson, Jenkins,
Uehling, et al
IN THE HOUSE BY THE JUDICIARY COMMUTE!
CS FOR HOUSE BILL NO. 463 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL

For an Act entitled: "An Act relating to the authority to compromise

certain misdemeanors and to the payment of fines and
restitution.”
BE IT ENACTED BY THE 7EGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 12.45.120 is amended to read:

Sec. 12.45.120. AUTHORITY TO COMPROMISE MISDEMEANORS FOR WHICH
VICTIM HAS CIVIL ACTION. When a defendant 1is held to answer or. a
charge of misden anor for which the person injured by the act consti—
tuting the crime has a remedy by a civil action, the crime may be
compromised except when it was committed

(1) by or upon a peace officer, judge™ or magistrate while
in the execution of the duties of that office;
(2) riotously;
(3) with an intent to commit a felony;
(4) bv assault against
(A the spouse of the defendant, unless the court

finds that a divorce is pending between the individuals and a

restraining order against further assaultive behavior has been

issued;

(By a former spouse of the defendant;

(C) a parent, grandparent, child, or grandchild of the
defendant:

(D) a member of the social unit comprised of those

living together in the same dwelling as the defendant; or

GSHB 463 fJud""



10

12
13
14
15

16

(BE) a person who 1is not a spouse or Torme
che defendant but who previously lived in a spousal relationsh:

with the defendant [LARCENOUSLY].

* Sec. 2. AS 12.55.045(a) 1is amended to read:

(a) The court may order a defendant convicted of an off
make restitution as provided in this section, including restitution
a public or private nonprofit organiz;¥ion that has provided counse”
ing, medical, or shelter services to the victim or as otherwise ai
thorized by law. Before an order of restitution 1is entered, ;¢
request, the defendant may have an opportunity to establish by
preponderance of the evidence the inability to pav restitution durii
the term of the sentence. [IN DETERMINING THE AMOUNT AND METHOD
PAYMENT RESTITUTION, THE COURT SHALL TAKE INTO ACCOUNT THE FINAI
CIAL RESOURCES OF THE DEFENDANT AND THE NATURE OF THE BURDEN I
PAYMENT WILL IMPOSE.]

Sec. 3. AS 12.55.051(a) 1is amended to read:

(a) If the defendant defaults 1in the payment of a
installment or of restitution or any installment, the court may ord
the defendant to show cause why the defendant should not be sentenc
to imprisonment for nonpayment. If the defendant fails to establi
[COURT FINDS] by a preponderance of the evidence that the defen.da
did not intentionally refuse or fail [DEFAULT WAS ATTRIBUTABLE TO
INTENTIONAL REFUSAL OR FAILURE] to make a good faith effort to pay t
fine or restitution, the court may order the defendant 1imprison
until the order of the court is satisfied. A term of imprisonme
imposed under this section may not exceed one day for each $50 of t
unpaid portion of the fine or restitution or one year, whichever
shorter. Credit shall be given toward satisfaction of the order

the court for every day a person 1is incarcerated for nonpayment of

CSHB 463 (Jud) ~2-
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IN THE HOUSE

CS FOR HOUSE BILL NO.

463

DEPARTMENT OF LAW

|DRAFT |

DATE :
BOOKPROOFED:

APPROVED:

(Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA

FOURTEENTH LEGISLATURE

A BILL

For an Act entitled: "An Act relating

certain misdemeanors

restitution.”

to

FIRST SESSION

the authority to compromise

and to the

payment of fines and

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1.

Sec. 12.45.120. AUTHORITY TO COMPROMISE MISDEMEANORS

VICTIM HAS CIVIL ACTION. When

charge of misdemeanor for which

stituting the crime has a remedy by a civil

compromised except when

€D by or upon a peace officer,

it was

in the execution of the duties.
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the
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DATE:
BOOKPROOFED

APPROVED:

* Sec. 2. AS 12.55.025(f) 1is amended to read:

™ A sentence that the defendant pay money, either as a fine or
in restitution or both, constitutes a lien in the same manner as a
judgment for money entered 1in a civil action and may be enforced by
execution in the same manner as a judgment in a civil action. Nothing
in this section limits thin authority of the court to otherwise enforce
payment of a fine or restitution.

* Sec. 3. AS 12.55.045(Ca) 1is amended to read:

@) The court may order a defendant convicted of an offense t¢
make restitution as provided in this section, including restitution to
a public or private nonprofit organization that has provided counsel —
ing, medical, or shelter services to the victim or as otherwise au-—
thorized by law. Before an order of restitution 1is entered, wupon
request, the defendant mav have an opportunity to establish by a
prepondeance of the evidence the 1inability to pay restitution during
the term of the sentence. [IN DETERMINING THE AMOUNT AND METHOD OF
PAYMENT OF RESTITUTION, THE COURT SHALL TAKE INTO ACCOUNT THE
FINANCIAL RESOURCES OF THE DEFENDANT AMD THE NATURE OF THE BURDEN ITS
PAYMENTS WILL IMPOSE.]

* Sec. 4. AS 12.55.051(a) 1is amended to read:

(@) IT the defendant defaults 1in the payment of a fine or any
installment or of restitution or any installment, the court may order
the defendant to show cause why the defendant should not be sentenced
to imprisonment for nonpayment. IT the defendant fails to establish
[COURT FINDS] by a preponderance of the evidence that the defendant
did not intentionally refuse or fail [DEFAULT WAS ATTRIBUTABLE TO AN
INTENTIONAL REFUSAL OR FAILURE] to make a good faith effort to pay the
fine or restitution, the court may order the defendant 1imprisoned

until the order of the court 1is satisfied. A term of 1imprisonment

03-038



DRAFT

DATE:zs - 1 -¢°
BOOKPROOFEC:

#1

APPROVED;

imposed under this section may lot exceed one day for each $50 of the
unpaid portion of the fine cr restitution or one year, whichever 1is
shorter. Credit shall be given toward satisfaction of the order of
the court for every day a person is incarcerated for nonpayment of a

fine or restitution.

03-038



Proposed Amendment #2

Page 1, Line 28, Insert a new Section 2 to read:
* Sec. 2. AS 12.55.025(f) 1is amended to read:

f A ueur”nce that the defendant pay money as a fine or in
loctitut ion or both, constitutes a lien 1in the same manner as a
judgment for money entered 1in a civil action and may be enforced
by execution in the same manner as a judgment in a civil action.
Nothing 1in this section limits the authority of the court to

otherwise enforce payment of a fine or restitution.



Proposed An.endnont fl

Page 1, line 6,
change title to read:

An Act relating to criminal procedure,

PWC:ej f:28



STATE OF ALASKA 1956 LEGISLATIVE SESSIOfiEB 0 7 196

Revision Date; ---me-eeeees
RF.OUKET FISCAL DETAIL
Bill/Resolution No.: HB463 AcencyAffecteoi: Public Safety
Title: "An Act Relating to Criminal BRU « Council on Domestic Violence
Trials and Restitution” and Sexual Assault

sponsor: Rep. David .lhompson Components :
Requestor- House Judiciar d
Datt of Request:

EXPENDITURES/REVENUES : (Thousands of Dollars)

OPERATING EY S6 FY S7 FY 88 FY 89 FY 90
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPUES
EQUIPMENT
LAND.1 STRUCTURES
GRANTS. CLAIMS
MISCELLANEQUS i 1 i

TOTAL OPERATING 0 0 0 0

FY 91

o
. b
o — —ai

CAPITAL | | | | | |

REVENUE r

FUNDING :  (Thousand of Dollars!

GENERAL FUND f
FEDERAL FUNDS 1 1
crruER | 1
TOTAL 1 1

POSITIONS

FULL-TIME 1 1
PART-TIME 1 1
TEMPORARY 1 1

ANALYSIS :  Attach aseparate page if necessary

""Preparedby: Barbara Miklcs. Exec. Dir. Phone:. 465-4356
Division: Council on DV and SA Date: T7317BF-

Approved by Commissioner: Date: 9-)b/86
Agency: Dept, of Public Safety

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Spo isor
Requestor
Office of Management and Budget
Impacted Agency(ies) pace, of 10-25/85



DEPARTMENT OF PUBLIC SAFETY

POSITION PAPER - H3 463

January 31, 1986

Support

HB 463 - "An Act relating to criminal trials and restitution."”

The Council on Domestic Violence and Sexual Assault supports HB 463.
Following are comments about the bill.

Section 1. Adds domestic violence to the list of exceptions to remedy by a
civil compromise.

Many battered women do not have the money to obtain legal counsel to
protect their rights under Alaska statute. They may be unknowingly led to
believe that a civil compromise 1is the answer to "the problem"™ by a
perpetrator®s attorney. The victim believes that this 1is the appropriate
course of action because a lawyer says so. Civil compromise gives the
batterer the message that it is acceptable to use violence to solve
problems with anger and frustration, because there are no long term

consequences. Domestic violence cases should not be compromised in this
manner.
Section 11. Allows providing restitution to an organization chat has

provided counseling, medical or shelter services to a victim of an offense.

Since many agencies that provide services to victims have inadequate
funding, additional financial support is needed. It is difficult to
determine if this provision will engender much money for domestic violence
programs because its use may not be appropriate in most cases. Domestic
violence programs cannot reveal clients® identities without the express
permission of the victim and guarantee for the victim"s safety. However,
there may be instances where this could be accomplished and the batterer
should be held accountable to the victim and pay for harm done to her as

well as services received.
S
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STATE OF ALASKA 1956 LEGISLATIVE SESSION .

FISCAL NOTE
Revision Date:
request FISCAL DETAIL
Bill/Resolution No.: HB 463 o A%encyAffected: Department of Law
Title: "An Act relating to criminal BRU: Prosecution

trials and restitution.”

Sponsor: ~ Repr. Thompson :
RFe)questor: ReBr. ThomBson Components:.

Date of Request: February 7, 1986

EXPENDITURES/REVENUES (Thousands of Dollars)

OPERATING FY 86 FY 87 FY 88 FY 89 FY 90 FY 91

PERSONAL SFRVICES
TRAVEL
CONTRACTUAL
SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEQUS

TOTAL OPERATING -0- -0- -0- -0- -0-

CAPITAL

REVENUE

FUNDING :  (Thousands of Dollars)

GENERALFUND -0- -0- -0- -0- -0-
FEDERALFUNDS

OTHER

TOTAL

POSITIONS :

FULL-TINE 0- 0- 0- 0- 0-
PART-TIVE
TENPORARY

ANALYSIS :  Attach aseparate page if necessary

-Please see attached analysis.-

N fokJL J£ * )
Preparedby ;  Richard 1. P o one:  465-3672
Di\ﬂsion;y Administrative Services Piivision Date:.  2/12/86

Approved by Cofiisbioe * “tarofd * Brown, ttorney General Dale;  2/12/86
ABency: )f)epartment of Law

Distribution (b?é_Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
E%guest?rM tand Budget
Ice of Management and Budge
Impacted Agencgv(ies) : page —L_ of —L 1072585



CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Resolution No. HB"63

This bill expands the exceptions to the authority to
compromise misdemeanors for which a victim has a civil action,
under AS 12.45.120, to except certain family members and certain
others having a past or present living relationship with a
defendant. The bill also provides that a court may order
restitution to a public or nonprofit organization that has
provided counseling, medical or shelter services to the victim.
Neither of these new provisions will have a fiscal impact on the
Department of Law.

page ?— of



SUPERIOR COURTS
DOMESTIC RELATIONS CASES
COMPOSITION OF FILING;.

FY 84
CASE TYPE
COURT DISSOLUTION - peciprOCAL  DOMESTIC OTHER TOTAL
DIVORCE OF SUPPORT VIOLENCE
MARRIAGE
Anchorage 953 1,701 1,114 1,086 220 5,074
Barrow 4 27 8 47 5 91
Bethel 11 28 29 68 - 136
Fairbanks 294 613 217 345 20 1,489
Juneau 117 181 56 119 17 490
Kenal 67 190 66 91 11 425
Ketchikan 76 113 75 63 5 332
. 4
Kodiak U 71 37 41 4 196
Ko”ebue 16 16 28 48 T 108
Nome 20 6 32 23 T 81
Palmer 71 172 86 98 15 442
Sitka 48 44 24 34 2 152
Wrangell/
Petersburg 26 32 11 4 86
TOTAL 1,746 3,194 1,783 \’\2,076 Y 303 9,102
% OFTOTAL 197, 357, 207. 37, 1007,
FISCAL. YEAR JULY 1 - JUNE 30
BY JUDICIAL DISTRICT
First 267 370 166 229 28 1,060
Second 40 49 68 118 5 280
Third 1,134 2,134 1,303 1,316 250 6,137

Fourth 305 641 . 246 413 20 1,625



COURT

Anchorage

Barrow

Bethel

Fairbanks

Juneau

Kena

Ketchikan

Kodiak

Kotzebue

Nome

Palmer

Sitka

Wrangell/
Petersburg

TOTAL

% OR TOTAL

First

Second

Third

Fourth

DIVORCE

1,008

11

16

303

112

85

69

77

14

17

73

5w

24

1,867

22%

SUPERIOR COURTS
DOMESTIC RELATIONS CASES
COMPOSITION OF FILINGS

DISSOLUTION
OF
MARRIAGE

1,596

18

33

543

167

149

97

58

13

17

134

28

39

2,892

34%

FY 82/83
CASE TYPE

R R o
1,230 914 169

10 24 3

53 58 0

270 211 6

95 90 1

59 36 5

79 69 7

36 43 2

28 25 2

39 18 2

66 34 7

33 17 9

9 8 0

2,007 /K 1,567 ) 213
23% 18% 3%

FISCAL YEAR JULY 1 - JUNE 30

BY JUDICIAL DISTRICT INCLUDING SERVICE AREAS

263

42

1,243

319

331

48

1,937

576

216

77

1,391

323

184

67

1,047

269

17

183

TOTAL

4,917

65

160

1,333

465

354

321

217

82

93

314

145

80

5,546

100%

1,011.

240

5,802

1,493



COURT

Anchorage

Barrow

Bethel

Fairbanks

Juneau

Kena?

Ketchikan

Kodiak

Kotzebue

Nome

Sitka

TOTAL

% OF TOTAL

First

Second

Third

Fourth

SUPERIOR COURTS
DOMESTIC RELATIONS CASES
COMPOSITION OF FILINGS

FY 81/82
CASE TYPE
DISS.
DIVORCE OF RECIPROCAL DOMESTIC OTHER

MARRIAGE SUPPORT VIOLENCE

1,295 1,541 1,643 539 162

25 14 13 27 11

14 13 49 37 4

325 486 266 170 48

271 3 79 50 13

171 33 75 53 9

190 - 105 J1 9
89 - 43 23

22 - 31 31 3

29 3 33 7 9

76 1 38 14 8

2. 507 2,094 & 2,375 (",002"" 279

307. 257. 297. \ 127. / . 37.

Fiscal Year July 1 - JtrrieNJp/

BY JUDICIAL DISTRICT INCLUDING SERVICE AREAS

537 4 222 115 30
51 3 64 38 12
1,555 1,574 1,761 615 174

364 513 328 234 63

TOTAL

5,180

90

117

1,295

416

341

355

158

87

31

137

8,257

1CO07.

908

168

5,679

1,502



To Helen Fisher date March 12, 1986
Legislative Assistant to
Representative Dave Thompson FILE NO:

TELEPHONE no 465-3678

FROM W. Conheady subject: Proposed CSHB 463
Assistant Attorney G (Judiciary);
Chief, Pretrial Services 3/11/86 version

You have requested my analysis of the March 11 version
of HB 463. In addition to the pertinent comments contained in my
March 7 memorandum, 1 would Ilike to add the following:

In Section 1 of the bill, new language has been added
providing an exception to the prohibition on civilly compromising
domestic assaults. That exception 1is contained 1in proposed AS
12.45.120 (4) (A) and provides "unless the court finds that a di—
vorce 1is pending between the individuals and a restraining order
against further assaultive behavior has been 1issued.™ This, de —
partment opposes this new precision as contrary to our stated
position against compromising domestic assaults.

Such an exception will not facilitate divorce proceed—
ings as the battering spouse will have motivation to assert the
necessity of a civil compromise as a precondition to a less con—
tentious divorce. Furthermore, fear of lapsing spousal privilege
causing divorce proceedings to drag on with the pendency of a
criminal assault prosecution are unfounded as the spousal privi—
lege does not apply when one spouse 1is the victim of the other
spouse®s criminal act. See Rule 505 @ (@ () (i) of the Alaska
Rules of Evidence.

Section 1 of the bill also contains the drafting error
referred to in m> initial memorandum.

Prior Section 2, facilitating payment of restitution to
victim has been deleted from the bill.

Sections 2 and 3 of this version mirror section 3 and 4
of the version 1 prepared on March 7.

IT I can be of further assistance, do not hesitate to
contact me.

PWCiejf:62



MEMORANDUM State of Alaska

to Helen Fisher DATE: March 7, 1986
Legislative Assistant to
Representative Dave Thompson FILE NO:

TELEPHONE NO: 465-3678

SUBJECT: Proposed CSHB 463
(Judiciary)

You have requested my analysis of the proposed
judiciary committee substitute for HB 463 dated February 27,

1986. In brief:

Section 1. The proposed committee substitute retains
the language contained in the original version of HB 463. This
language would overturn State v. Nelles, Op. No. 578 (Alasjca
App., February 7, 1986). The proposed CS goes a step further,
however, and eliminates Jlarcenous conduct from the list of
misdemeanors not amenable to «civil compromise. This would

significantly broaden both the number and types of criminal cases
which could be comprised, and 1is a step backward 1in terms of

developing a just and rational prosecution system. The
Department of Law opposes such a step, which 1isclearly not
related to the original purpose of this Dbill. Also, the
technical manner 1in which the "larcenously"” language 1is repealed
is extremely poor drafting. The new prohibition against the
compromise of domestic assaults should be added as a new
subsection 5. This would ensure that there would not be any

confusion between the new language and that which now appears in
any cross reierences 1in existing statutes and 1in court decisions
referring to AS 12.45.120(4).

Section 2 is the amendment proposed by Representative
Thompson during the hearing, plus Jlanguage suggested by Public
Defender Dana Fabe. The purpose of Representative Thompson®s
amendment was to clarify that an order of restitution or a fine
resulting from a criminal conviction could be enforced by

execution 1in the same manner as a civil jJudgment. We believe
that this is the appropriate interpretation of the existing
language in subsection @® , but the court, in a few
jurisdictions, disagrees with this view. Representative

Thompson®s amendment would <clarify the. existing language and
eliminate the need to litigate this issue.

During her testimony on the bill, Dana Fabe opposed the
amendment because it would supposedly expose defendants to civil
liability when they plead nolo contendre rather than guilty. I
do not agree with Ms. Fabe®s opinion on this point. Restitution
and fines wunder AS 12.55 are <criminal sanctions that may be

02-001A(Rev 10/79)



Helen Fisher March 7, 1986
Page 2

imposed upon any offender at sentencing. Currently, when
pleading nolo, defendants may be sentenced to pay a fine or
restitution. These defendants are not exposed to separate civil
liability. Representative Thompson®s amendment addresses only
the manner in which these sanctions may be collected; in my
opinion it did not expose those who plead nolo to any greater
risk of civil liability than currently exists.

In a policy sense, the addition of Ms. Fabe"s proposed
language would ins;ilate those who plead nolo from paying a fine

or restitution unless a separate civil suit is filed. The burden
upon victims, especially in misdemeanor cases (where the majority
of restitution orders arise), Is 1immense. The filing of a civil

suit would require the victim to prove not only damages, but also
fault. Although Alaska has an unquestionably adequate supply of
lawyers (3.6 per thousand), I am not 1in favor of putting them to

work at the expense of wvictims oi crimes. IT the language
proposed by Ms. Fabe remains, we would have to oppose the entire
bill. Victims have a difficult enough time collecting

restitution under current lav/; to impede it further is
indefensible.

Section 3 of the proposed substitute retains the provi—
sion permitting payment of restitution to shelters and other
non-profits, but it eliminates the repeal of the provision
requiring the court to make an affirmative finding of the
defendant®s ability to pay before a restitution order may be
imposed. In intepreting the last sentence of existing AS
12.55.045(a), the Alaska Court of Appeals has held that "the
trial court may not set restitution unless it first determines

post incarceration earning capacity and determines that
restitution av/ard to be set will be within defendant®s ability to
pay." See Karr v. State, 686 P.2d 1192 (Alaska App. 1984). In
effect, as | statedin my testimony at the hearing, when the

court does not make this affirmative finding, any order of
restitution 1is presumptively invalid.

In the practical v/orld of criminal proceedings, most
orders of restitution arise in district court, 1i.e., they result
after a conviction for a misdemeanor. Mr. S”obodnv, the Juneau
District Attorney, and Ms. Joannides, one of his assistants, tell
me that they have never witnessed a district court proceeding
where this inquiry vrequired by AS 12.55.045(a) has occurred.
Representative Taylor has indicated that he did comply with the
requirements of an affirmative finding when he was a judge.
However, | believe that Judge Taylor was tne exception 1in these
situations. Furthermore, in any given day, a sizable number of
offenders enter pleas of guilty or no contest at the 1initial



Helen Fisher March 7, 1986
Page 3

arraignment 1in court; if the courts universally complied with thF
current mandate of AS 12.55.045(a) to make affirmative finding
prior to ordering restitution, the workload at arraignments alone
would substantially increase. Finally, Representative Clocksin"s
assumption during the hearing that convicted offenders are under
oath at the time of sentencing, 1is not accurrate. Offenders are
generally not placed under oath, nor are they required to speak
at sentencing. An offender may be able to assert a wvalid
privilege against ansv/ering inquiries from a sentencing judge.

In my opinion, the 1issue here 1is basically one of the
rights of victims versus the rights of offenders. In 1984, this
state enacted a victim®"s bill of rights and required the
inclusion of a victim 1impact statement as part of a presentence

report in felony matters. These actions were the state®"s attempt
to recognize that offenders are not the only individuals v/ith
cognizable rights during criminal proceedings. However, by

retaining provisions in the statutes like the last sentence of AS
12.55.045(a), we are merely giving lip service to victims while
upholding burdensome, statutorily-created offender rights.

As 1 understand 1it, Representative Thompson®s original
purpose in HB 463 was to allow restitution to be ordered to the
state®s shelter system, when the shelters provided care to the
victim. For the shelters involved, this bill does no more than
that which has been done for victims directly - the law
authorizes them to recover restitution, yet makes it practically
impossible to actually collect it.

Section 4 of the proposed committee substitute is the
same as the original bill.

I have prepared a proposed committee s"bstitute which
incorporates our objections to the proposed judiciary committee
substitute. You will notice that 1in Section 3, 1 have drafted
new Jlanguage suggested by Representative Gruenberg that also
addresses another <concern vraised by Representative Clocksin on
this bill.

IT 1 can provide further assistance, do not he"itate to
contar4 me.

PWC:gjf

Attachment:
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Thank you.

CC:

Representative M.
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are requested to bring typographical or other formal
errors to the attention of the Clerk of the Appellate
Courts, 303 K Street, Anchorage, Alaska 99501, in
order that corrections :lay be made prior to permanent
publication.

THE COURT OF APPEALS OF THE STATE OF ALASKA
STATE OF ALASKA,
Appellant, File No. A-995

OPINTITON

BRUCE NELLES,

NOTICE: This opinion is subject to formal correction iF
before publication in the Pacific Reporter. Readers t

Appellee. [No. 578 - February 7, 1986]

Appeal from the District Court of the State of Alaska,
Fourth Judicial District, Fairbanks, H. E. Crutchfield,
Judge.

Appearances: Jeffery O'Bryant, Assistant District

Attorney, Harry L. Davis, District Attorney,
Fairbanks, and Harold M. Brown, Attorney General,
Juneau, for Appellant. Raymond Funk, Assistant

Public Defender, Fairbanks, and Dana Fabe, Public
Defender, Anchorage, for Appellee.

Before: Bryner, Chief Judge, Coats and Singleton,
Judges.

BRYNER, Chief Judge.

The state appeals from a district court dismissal of a
misdemeanor assault charge against Bruce Nelles. Judge H.E. Crutchfield

dismissed the charge pursuant to the misdemeanor civil compromise statute.

We affirm.

BACKGROUND

While intoxicated, Nelles struck his girlfriend, Mary M. Henry,

on the mouth with his fist. Henry 3 injury required four stitches. She

filed a citizen arrest form seeking Nelles' arrest.



At a bail hearing before Judge Crutchfield, Nelles” attorney

moved for dismissal. He submitted a statement titled "Compromise of

Criminal Action,” which was signed by Henry and stated:

Comes now the injured party in the above-entitled
action, Mary Henry, and hereby acknowledges that he/
she has received satisfaction for the injury to his/her
person and further states that he/she does r~t wish to
proceed with this action, since he/she has received
satisfaction for injury to his/her person from the
Defendant, Bruce Nelles.

The state opposed Nelles' motion for dismissal. The court allowed Nelles~
counsel to examine Henry under oath. Henry testified that she and Nelles
intended to marry, that he had never assaulted her on any other occasion
duringtheir one year together, that none of her clothes hadbeen torn,
that she-had notincurred any medical expenses, that she was unemployed
at the time of the assault, had lost no wages, and that she did not want
any civil compensation from Nelles.
Judge Crutchfield further questioned Henry:

Court: (to witness) I don't know whether Mr. Wildridge, in
taking this written statement from you, explained the
provisions of Title 12.45.120-130, which I'm obviously
looking at. And, | think the basis for this is to not
prosecute some cases but by the same time the legisla-
ture recognizes that the court system and the police,
and the prosecutor should not be some type of a buf-
fer zone and have their time taken up with boy-girl
relations, okay?

Henry: | understand.

Court: And, there's some provisions for costs and I've never
been clear about who the costs should be assessed
against, whether it's the defendant or the witness who
brings the charges, and, then -- you are aware, of
course, that there's a possibility that if | grant it,
that | may, based upon the court's time and every-
body's time, | may have to assess some costs -- before
it would be dismissed? Did you understand that?

Henry: (inaudible)



Court: Okay.

Court: You’'re not frightened ofMr. Nelles | take it then,
you, he didn't try to talk you into doing this or
threatening you in any way?

Henry: No.

Judge Crutchfield initially denied Nelles' motion to dism:;s.
After Nelles moved for reconsideration, however, Judge Crutchfield
ordered the case dismissed "pursuant to the civil compromise provisions"
and "upon payment of $100 costs.” The state has appealed the order of

dismissal.
DISCUSSION

"In theory there should be no compromises of criminal cases.”
Miller, The Compromise of Criminal Cases, 1 So. Cal. L. Rev. 1 (1927).
And in practice, "the civil and criminal law operate independently of one
another so that resolution of a victim's civil rights and remedies has no
effect upon criminal prosecution.” People v. Moulton, 102 Cal. Rptr. 761,
766 (Cal. App. Dep't. Super. Ct. 1982). "An exception to this principle
exists, hov/ever, where a statute specifically authorizes a compromise of
the criminal, as well as the civil, liability arising out of certain conduct.”
Annot., 42 A.L.R.3d 315, 318, 8§ 2[a], Many states, including Alaska,
have adopted such statutes, allowing judicially-sanctioned compromises and

dismissals of criminal charges.1

l. AS 12.45.120-.140; Ariz. Rev. Stat. Ann. § 13-3981
Cal. Penal Code § 1377-79 (West 1:182); Idaho Code Ann. § 19-3401-3403

(footnote continued)

(1978);



It appears that Alaska's civil compromise statutes derived from
the same source as most other similar statutes, a 1813 New York statute
that read:

That in all cases where a person shall, on the com-
plaint of another, be bound by recognisance to
appear, or shall, for want of surety, be committed, or
shall be indicted for an assault and battery, or other
misdemeanor, to the injury and damage of the party
complaining, and not charged to have been done riot-
ously or with intent to commit a felony, or not being
an infamous crime, 'and for which there shall also be a
remedy by civil action, if the party complaining shall
appear before the magistrate who may have taken the
recognisance, or made the commitment, or before the
court in which the indictment shall be, and acknowl-
edge to have received satisfaction for such injury and
damage, it shall be lawful for the magistrate in his
discretion to discharge the recognisance, &c. or for
the court also in their discretion, to order a nolle
prosequi to be entered on the indictment.2

(footnote 1 continued)

(1979); Mass. Gen. Laws Ann. ch. 276, 8§ 55 (West 1972); Nev. Rev.
Stat. § 178.564-568 (1983); Okia. Stat. Ann. tit. 22, § 1291-94 (West
1958); Or. Rev. Stat. 8§ 135.703-709 (1983); Pa. Stat. Ann. tit. 19, 26
(Purdon 1964); Utan Code Ann. 88 77-50-1 to -3 (1978).

2. In large part, the laws of Alaska are derived from those of
Oregon. F. Brown, The Sources of the Alaska and Oregon Codes, Part |,
2 U.C.L.A.-Alaska L. Rev. 15, 16 (1972). The Alaska civil compromise
statutes appear to first have been adopted in 1900 and to have been

derived from the Oregon Civil Compromise Statutes. See Ann. Alaska
Codes, Pt. Il, ch. 28, 88 253-256 (Carter 1900) (the Alaska statute refers
to the Oregon law, presumably as its source). See infra, n.3. The
Alaska statutes also had virtually identical wording to the Oregon statutes.
Compare Ann. Alaska Codes, Pt. 1IlI, ch. 28, 8§ 253-256 (Carter 1900) with
Gen. Laws of Or., Code of Crim. Proc., ch. XXX, 88 315-318 (Deady
1845-1864); renumbered, Ann. Laws of Or., Crim. Code. tit. I, ch. XXX,
88 1519-1522 (Hill 1892); renumbered, Or. Laws, tit. XVIII, ch. XV, 88§

1696-1699 (Lord 1910).

The laws of Oregon, and therefore Alaska, are derived in large
part from those of New York. Although, "[tlhe major borrowing took
place in Oregon in 1853-1854 . . . Oregon's celebrated Judge Matthew P.
Deady and others reworked the Oregon law in 1862-1864, using as their
major sources the 1854 codes and the draft codes prepared for New York
by a commission by David Dudley Field. The Field Commission had also
relied heavily on the older New York statutes . . . ." F. Brown, The

(footnote continued)
-4-



1 N.Y.R.L. &8 19 (1813), quoted in People v.

765 (Cal. App. Dep't. Super. Ct. 1982).

Moulton, 182 Cal.

Rptr. 761,

The purpose of the statute was

to encourage the amicable resolution of disputes that were primarily private

in nature:

The policyunderlying compromise
explained by the New YorkCommissioners on Practice

and Pleading in 1849 as follows:

statutes was

There are many cases, which are technically
public offenses, but which
a public nature,

rather of a private than
and where the public interests
promoted by checking than
of

criminal prosecutions.

by
this class are

are

in reality

are better

encouraging

libels, and simple assaults and batteries; or
[the civil
compromise statute], are not committed by or
upon an officer of justice,

those which according

execution of the duties

to

of

riotously, or with an intent
felony. With these exceptions,

nature have by the policy of our

always been considered

carried by the courts, still

terms of the statute.

fit

his
to
cases of this

while in the
office, or

commit a

statutes,

subjects  of
compromise . . . ; a policy which has been
further than the

People v. Moulton, 182 Cal. Rptr. at 766 (citations omitted).

Alaska's civil compromise statutes

12.45.120-12.45.140, which state:

Sec. 12.45.120. Authority
misdemeanors for which victim has civil

a defendant is held to answer
demeanor for which the person
constituting the crime has a remedy by a civil

on

injured

to

a charge of

are

contained

compromise
action. When

mis-

by the act

action,

judge or magis-

the crime may be compromised except when it was
committed
(1) by or upon a peace officer,
trate while in the execution of the duties of that
office;
(footnote 2 continued)
Sources of the Alaska and Oregon Codes, Part IlI, 2 U.C.L.A.

Rev. 87 (1973).

Alaska

AS



(2) riotously;
(3) with an intent to commit a felony;
(4) larcenously.

Sec. 12.45.130. Acknowledgment of satisfaction
by injured party. If the party injured appears before
the court in which the defendant is bound to appear,
at any time before trial, and acknowledges in writing
that satisfaction has been received for the injury, the
court may, on payment of the rosts incurred, order
the prosecution dismissed e.id the defendant
discharged. The order is a bar to another prosecution
for the same crime.

Sec. 12.45.140, Compromise or stay upon com-
promise by other means prohibited. A crime may not
be compromised or the prosecution or punishment, upon
a compromise dismissed or stayed except as provided

by law.3
3. The statutes, as originally adopted in 1900, read:
Sec. 253. What crimes may be compromised.

That when a defendant is held to answer on a charge
of misdemeanor, for which the person injured by the
act constituting the crime has a remedy by a civil
action, the crime may be compromised, as provided in
the next section, except when it was committed--

First. By or wupon an officer of justicr, while in
the execution of the duties of his office;

Second. Riotously; or

Third. With an intent to commit a felony; or

Fourth. Larcenously.

Laws. Oreg., Oct. 19, 1864; Hill’'s Ann. Laws, s.

1519.
Sec. 254. Compromise by permission of the
court; order thereon. That if the party injured

appear before the court at which the defendant s
bound to appear, at any time before trial on an
indictment for the crime, and acknowledge in writing
that he has received satisfaction for the injury, the
court may, in its discretion, on payment of the costs
and expenses incurred, order all further proceedings
to be stayed upon the ; e .secution and the defendant
to be discharged therefrom; but the order and the
reasons therefor must be entered on the journal.

Laws Oreg., Oct. 19, 1864; Hill's Ann. Laws, s.

(footnote continued)



In this case, the state initially contends that these statutes
violate the separation of powers doctrine. The state relies upon State v.
Carlson, 555 P.2d 269, 271-72 (Alaska 1976), and Public Defender Agency
v. Superior Court, 534 P.2d 947, 951-52 (Alaska 1975). It argues tnai. the
district court's order of dismissal amounts to "a wusurpation of the exec-
utive power residing in the state district attorney’s office to bring charges
and determine their disposition.” We find this argument to be without

merit.
In State v. Carlson, the defendant was indicted for murder, but

the trial court, against the state's opposition, agreed to accept a guilty

(footnote 3 continued)
1520; Saxon v. Hill, 6 Oreg., 383.

Sec. 255. Order a bar to another prosecution.
That the orderauthorized by the last section, when
made and entered, is a bar to another prosecution for
the same crime.

Laws Oreg., Oct. 19, 1864; Hill's Ann. Laws, s.
1521.

Sec. 256. No crime can be compromised, except.
That no crime can be compromised, nor can any
proceeding for the prosecution or punishment thereof
be stayed upon a compromise, except as provided in
this chapter.

Laws Oreg., Oct. 19, 1864; Hill's Ann. Laws, s.
1522.

The statutes appear unchanged from the original version in
Como. L. Ann., tit. XV, ch. 28, 88 2362-2365 (1913); Comp. L. Ann.,
5431-5434 (1933), and Comp. L. Ann., tit. 66, ch. 18, 8% 66-18-1 o
66-18-4 (1948). In 1962, a number of minor amendments were made to * >e
language of the statutes. See SLA, ch. 34, § 6.13 (1962). Additionally,
the first exception in Sec. 253 was expanded from the original "an officer
of justice" to "a peace officer or magistrate,” in 1962, SLA, ch. 34, 8§ 6.13
(1962), and expanded to"a peace officer, judge or magistrate,” in 1971.
SLA, ch.8, § 15 (1971 Also, Sec. 255 was consolidated with Sec. 254
in 1962. SLA, ch. 34, § 6.13 (1962).



plea to the lesser offense of manslaughter. No statute or rule permitted
the trial court to accept such a plea. The supreme court reversed,
finding that the trial court’s decision would "usurp the executive function
of choosing which charge to initiate. . 555 P.2d at 272. In
Public Defender Agency v. Superior Court, the trial court ordered the
state to prosecute a civil action for child support. The supreme court
similarly concluded thatthe separation of powers doctrine had been
violated, holding that "the Attorney General cannot be controlled in either
his decisionof whether to proceed, or in his disposition of the
proceeding."” 534 P.2d at 950.

In the present case, there was no judicial interference with the

prosecution's initial decision to charge Nelles. Judge Crutchfield did
subsequently exercise his discretion to dismiss the case. Yet this
dismissal was expressly authorized by the legislature. AS 12.45.120,
i2.45.130. There is no suggestion in the civil compromise statutes that

the court's power to dismiss is conditioned upon the agreement of the
prosecutor. In fact, the contrary appears to be the case. See Annot.,

42 A.L.R.3d 315, 319 (a common condition precedent under compromise

statutes is the consent of either the court or the prosecutor). See also
Hoines v. Barney's Club, Inc., 170 Cal Rptr. 42, 47 (Cal. 1980) (in
explainingthe civil compromise statute, the court stated that the

prosecutor has no role in a dismissal of civil compromise). The state has
cited no case purporting to hold that prosecutorial consent to a civil
compromise is necessary as a matter of constitutional law, and we are
aware of r.one. Because the court's authority to compromise misdemeanors
has been expressly conferred by the legislature, we find the present case

readily distinguishable from State v. Carlson and Public Defender Agency



v. Superior Court, and we conclude that there is no separation of powers
violation made out here.

The state's next argument is that crimes arising from domestic
disputes should not be amenable to civil compromise. Certainly, the state
has a valid concern: that domestic assaults not go unpunished merely
because the victims wish to withdraw their complaints in the hope that no
further abuse will occur. However, the state cites no support for the
argument that public policy mandates a judicially created exception to the
civil compromise statute. The statute, in its current form, does not
exempt domestic disputes. Amendment to create additional exceptions is
clearly a matter of legislative, rather than judicial, concern. 4

Moreover, we note that, under the Alaska civil compromise
statute, the decision whether to dismiss or prosecute is verted in the
sound discretion of the trial court, and no right to dismissal is conferred
upon the accused. In cases of domestic violence that appear to involve a
continuing danger of injury to the victim, it could well be an abuse of
discretion for the trial court to order dismissal. In the present case,
however, the' state has not suggested any ongoing danger to the victim,
and the record contains nothing to indicate that Judge Crutchfield abused

his discretion in this regard.

*, We note that California has amended the civil compromise
statute to create an exception barring civil compromise when the injury
arises from a second willful and knowing violation of a restraining order
imposed to prevent domestic violence. Cal. Penal Code § 1377 (West 1982)
(statute amended 1979). It should also be noted that any willful infliction
of physical injury resulting in a "traumatic" condition upon a cohabitant of
the opposite sex is a felony under California law. Cal. Penal Code 8§ 273.5
(West 1970) (adopted 1977).



The state further argues that the civil compromise statute
engenders conflict with the Alaska Code of Professional Responsibility,
Disciplinary Rule 7-105CA), which states that "[a] lawyer shall not
present, participate in presenting, or threaten to present criminal charges
solely to obtain an advantage in a civil matter.” See, e.g., MacDonald v.
Musick, 425 F.2d 373 (9th Cir. 1970) (prosecutorial misconduct where
charge of resisting arrest was introduced as "bludgeon" behind the attempt
to defeat a possible civil action by the arrestee for false arrest). This
rule is plainly inapplicable here. Dismissal of a case upon civil compromise
simply does not imply that the case was prosecuted "solely to obtain an

advantage in a civil matter. "s

Judge Crutchfield's dismissal of the case is AFFIRMED.

5. The state has also argued that Alaska's civil comsromise
statute is unconstitutionally vague. We find this argument to be frivol )us.



Alaska Women®"s Commission

Testi mony
Suzanne Lombardi

HB 463
The legislative committee of the Alaska Women®s Commission
met February 12, 1986 and expressed support of HB 463, an
act relating to Criminal Trials and Restitution.
Section |

The Commission believes that domestic violence is a
violent crime that should be handled as any other assault
would be by the Judiciary system.

By adding domestic violence to the list of crimes that
cannot be compromised by civil action, the Alaska State
Lesislature is continuing to send the messsage that this
crime is clearly wunacceptable.

Although, the compromise statute isnot often used, a
court opinion was handed down recently that reinforces the
Commission®™s concern. In the Court of Appeals - State of
Alaska vs. Nelles the court upheld the dismissal of charges

and the defendent paid $100 restitution to a victim who

required four stitches inher mouth due to a blow with a
fist. The court said "certainly the state has a valid
concern: that domestic assaults go unpunished merely

because the victims wish to withdraw their*complaints in the

hope that no further abuse will occur."_.... "an ammendment to
Create additional exceptions is clearly a matter of

legislative rather than judicial concern.™



Section Il

This section allows restitution to be provided to an
organization that has provided counceling, medical, or
shelter services to the victinm.

Many women have no insurance and suffer permanent
physical as well as emotional handicaps because of lack, of
proper medical or counceling services. Furthermore, with
the severe funding cutbacks, mary shelters are 1iIn great need
of additional support and this bill will assure that vital
services are provided to the victim.

Section 111

IfT the defendant fails tc pay restitution he must prove
his inability tc comply was neither intentional nor in bad
faith.

The Alaska Women-®s Commission believes this bill is
another positive step in the direction of eradicating

violence in Alaska.
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completed by the Dobdashes, two other highly regarded
researchers in the field. They have found that the

messages society gives the batterer about what 1is

permissible behavior, 1in the form of sanctions,

has a significant 1impact of their future behavior.

For these reason, the Municipality of Anchorage has

recently adopted a no drop policy for domestic violence
cases. We must send a message to batterers and their victims
that domestic violence is unacceptable in any form.

-Many domestic violence cases precipitate divorce and
child custody coses. Typically, battered women are
afraid of what will happen to them outside of the
courtroom and are therefore reluctant to testify.
The batterer 1is 1in the position of power within
the relationship. The Network 1is very concerned
that the pressure for the woman to agree

to civilly compromise the case could in some cases
be enormous. Victims of domestic violence are

not 1in a position to negotiate an equitable civil
compromi se.

Q ££tj.on H : We very much support this section as it would clarify
that restitution could be paid to programs that offer services to
victims. The Network®™s programs are understaffed and underfunded,

and additional sources of revenue are very much needed. We feel it
is entirely appropriate that some of these costs be borne by the
perpetrators of these crimes.

2££1E< D 111 We feel that it should be the Court®s responsibility
to determine the amount of restitution that should bepaid by the
defendant, but not whether he is able to pay. |If the defendant
defaults and then proves that it was neither intentional or 1in bad
faith then the Court can adjust the amount of restitution due. It
is our hope that this change will increase the amount of
restitution actually paid.
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ALASKA WOMEN'S LOBBY

POST OFFICE BOX 10-1571. ANCHORAGE. ALASKA 99510

February 19, 1986

To: The Honorable Mike M. Miller
Chairman
House Judiciary Committee

Re: HB 463, relating to compromise and restitution in domestic violence

Mr. Chairman and members of the Committee:

The Alaska Women > Lobby appieciates the opportunity to express it™ support
for the legislation before you today, HB 463.

We do believe that adding assaultive behavior to the exceptions to civil
compromise will add to the protection of victims rights and elevates the
seriousness of the crime. Many victims of domestic violence cannot afford
legal counsel to protect their rights and allow themselves to be intimidated
by the perpr*rator and the defense attorney into not prosecuting because
civil compromise 1is available.

We also favor allowing the court to order restitution to those public and
private non-profit organizations which provide the victim services. Assault
victims hove medical and dental expenses, and require counseling and
advocacy.

Reinforcing the failure to make restitution with a criminal sanction, unless
the defendant proves he 1is unable to pay, will encourage the offender to pay
the restitution.

We believe that this bill is in keeping with the seriousness of the crime of
domestic violence and the need to fully protect the victims of this crime.

We urge passage of HB 463.

Thank you for your-consideration.

Alaska Women ™% Lobby
Sherrie Goll, Lobbyist



Members of the House Judiciary Committee
P.O. Box V
Juneau, AK 99811
March 31, 1986

Dear Meters of the HouseJdudiciary Committee,

I am writing 1in regard toHB463. Manybattered women do not have
the economic advantage of their perpetrators and therefore are
unable to obtain the legal counsel they need to protect their
rights as victims of domestic violence. They are unknowingly led
to believe that a civil compromise is the quick, clean answer to
“"the problem” by the perpetrator"s attorney. They are
vulnerable, intimidated and believe this is the appropriate
course of action because a lawyer says SC. They are further-
intimidated at every turn by the Legai andCriminal Justice
System and the District Attorney”s office is often unable to
advise them due to a large case load. Civil Compromise only
gives the batterer another message that iher-e is no consequence
to breaking the law by using violence to solve problems with
anger- and frustration.

Most assault victims have large medical and dental expenses for
what the law calls a "simple assault." One blow to the head, one
kick in the back, one shove down the stairs has ongoing physical
and emotional repercussions. When a victim has no insurance and
pcssibly no job, being physically disabled even for two days, 1is
an unbearable expense. The effects of being battered require
counseling and advocacy; few of these support systems are free.
The perpetrator of any crime must assume reponsi bility far- the
long and short term damages that the commission of the crime has
inflicted on the victim.

Many people who use power and violence *o0 express anger have
little or no regard for- the Criminal Justice System nor- for Law

Enforcement. They often disregard IRO"s, bail conditions, and
Civil Court Orders. Unless there is a criminal sanction for-
failing to pay restitution, the offender will pay none. Unless
this is reinforced by the Judicial System it will be worthless.
Persons who do not pay restitut: n for property crimes are
incarerated. Should itbe any less if a crime to purposefully

attack someone and injure them in such a way that they are unable
to work or continue to be seriously injured?

The introduction of House Bill 463 is necessary and highly
representive of Alaska®™s progressive attitude toward protecting
the victims of domestic violence.

WOMEN IN CRISIS -COUNSELING and ASSISTANCE
702 TEi ITH AVENUE FAIRBANKS. ALASKA 99701 (907)452-2293



Whether or not a divorce proceeding is pending should have no
bearing on civil compromise. As domestic violence statistics
show, many victims were assaulted while they were separated -from
their spouses or during the traumatic time period of litigation
for divorce. From the number of ex-spouses Ffiling charges for
assault and criminal harassment stemming from violations of
Injunctive Relief Orders, we know these crimes r.ieed to be dealt
with in a punitive manner and not civilly compromised.

Sincerely,

Ruth Lister Barbara J. Babnew
Executive Director Legal Advocate
for Women in Crisis- Counseling and Assi stance

cc: Members of the Interior Delegation
Senate Judiciary Committee
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Version #2

Cramer — -
3/25/86
Original sponsors: Boucher, Szymanski,
Gruenberg, et al
IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. A66 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to Alaskan resident employment
preference; and providing for an effective date.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. PURPOSE. The legislature recognizes that the state has a
significant unemployment problem. This Act 1is intended to better fulfill
the state®"s duty of loyalty to 1its citizens, reduce unemployment among
residents of the state, remedy social harms resulting from chronic unem-
ployment, and assist economically and socially disadvantaged residents. If
the courts find that a portion of AS 36.10 1is unconstitutional, the public
interest requires that the remaining portions be implemented as fully as
possible.

* Sec. 2. AS 36.10.005 1is amended by adding new subsections to read:

(c) The legislature further finds that the ratio of employees on
a certified payroll who did not apply for or were refused a permanent
fund dividend under AS A3.23 to employees who were found eligible to
receive a dividend 1s a reasonable but not exclusive indicator of the
ratio of nonresident to resident employees on a public works project.

(d) When determining the ratio of nonresident to resident em-
ployees working on a public works project, the commissioner may con-
*ider information gathered from on-site surveys of public works proj-
ects including individual 1interviews, questionnaires, examination of
the state of registration of vehicles owned or operated by employees,
and other information acquired from inspection of certified payrolls.

(e) The legislature finds that the following factors are

-1- CSSSHB A66(Jud)



reasonable but not exclusive indicators of the ratio of nonresident to
resident employees in the state:

(1) the ratio of applicants for unemployment 1insurance who
list out-of-state residences to applicants who list residences in the
state;

(2) the ratio of employees who are subject to unemployment
insurance coverage and who did not apply for or were denied a perma-—
nent fund dividend to employees who were found eligible for a divi-—
dend .

(f) The legislature finds that

€Y the number of state residents who are wunable to find
work 1is considerably higher than is reflected by unemployment rates
based on nationally accepted measures;

(2) many rural stc-.te residents who wish to work do not seek
employment as frequently as necessary to meet federal definitions of
unemployment because of continuing lack of employment opportunities in
rural areas of the state.

* Sec. 3. AS 36.10.070 1is repealed and reenacted to read:

Sec. 36.10.070. UNAVAILABILITY OF PREFERRED WORKERS. (@) An
employer subject to hiring requirements under this chapter may request
the Department of Labor to assist in Jlocating qualified, eligible
employees. After receiving a request for assistance, the department
shall refer qualified, eligible, available residents to the employer
to fill the employer®s hiring needs. The employer shall cooperate
with the department.

(b) IfT the department 1is unable to refer a sufficient number of
qualified, eligible, available residents able to perform the work, the
commissioner of labor may approve the hiring of residents who are not
eligible for preference and nonresidents for the balance of the

CSSSHB 466 (Jud) -2-
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request.
Sec. A. AS 36.10,075 is amended by adding a new subsectior, _0 read:

(b) The commissioner of labor shall adopt regulations to encour—
age and require the hiring of residents to the maximum extent permit—
ted by law.

Sec. 5. AS 36.10 is amended by adding new sections to read:

Sec. 36.10.130. RESIDENT HIRE REPORT. The attorney general and
the commissioner of labor shall report annually to the legislature and
the governor on the status of employment in the state, the effect of
nonresident employment on the employment of residents in the state,
and methods to increase resident hire. The report shall be submitted
by January 31 of each year.

Sec. 36.10.1A0. ELIGIBILITY FOR PREFERENCE. (a) A person is
eligible for an employment preference under this chapter if the person
certifies eligibility as required by the Department of Labor, is a
resident, and

D is receiving unemployment benefits under AS 23.20 or
would be eligible to receive benefits but has exhausted them;

2 is not working and has registered to find work with a
public or private employment agency or a local hiring hall;

3) is underemployed or marginally employed as defined by
the department; or

(A) has completed a job-training program approved by the
department and is either not employed or 1is engaged in employment that
does not use the skills acquired in the job-training program.

(b) An employer subject to a resident hiring requirement
this chapter shall certify that persons employed as residents under
the preference are eligible for the preference.

Sec. 36.10.150. DETERMINATION OF UNDEREMPLOYED  AREA. (a)

-3- CSSSHB A66 (Jud)



10
11

12
13

14

15
16
17
18
19
20
21
22
23
24
25
26
27
28

29

Immediately following a determination by the commissioner of [labor
that an economic region of the state is an underemployed area or that
the state as awhole is an underemployed area, and for the next two
fiscalyears after the determination, qualified residents of the area
who are eligible under AS 36.10.1 A0 shall be given preference for work
on each project under AS 36.10.180 that 1is wholly or partially sited
within the area.

(b) The commissioner of labor b”all determine the amount of work
that must be performed under this section by eligible qualified resi—
dents. In making this determination, the commissioner shall consider
the nature of the work, the classificat.on of workers, availability of
eligible residents, and the willingness of eligible residents to
perform the work.

(c) The commissioner shall determine that an economic region of
the state or the state as a whole 1is an underemployed area if the
commissioner finds that

(@H) the rate of unemployment within the area 1Issubstan—
tially higher than the national rate of unemployment;

(2) a subi. _antial number of residents 1in the aiea desire
work in occupations that would be employed on a public works project;

3) the lack ofemployment opportunities in the area has
contributed to serious social or economic problems in the area; and

(A) employment of workers who are not residents is a pecu-—
liar source of the unemployment of residents of the area.

Sec. 36.10.160. PREFERENCE FOR RESIDENTS OF ECONOMICALLY DIS—
TRESSED AREAS. (a) Immediately following a determination by the
commissioner that an economic region of the state 1is an economically
distressed area, and for the next two fiscal years after the determi—

nation, qualified residents of the area who are -eligible under
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AS 36.10.140 shall be given preference for at Ileast 50 percent of
employment on each project under AS 36.10.180 that 1is wholly or par—
tially sited within the economically distressed area.

(b) The commissioner shall determine that an area 1is an econ
ically distressed area if the commissioner finds that

€Y the per capita 1income of residents 1is less than 90
percent of the per capita income of the Unitud States as a whole, or
the unemployment rate in the area exceeds the national rate of unem—
ployment by at least five percentage points;

2 the Ulack of employment opportunities 1in the area has
contriouted to serious social or economic problems in the area; and

(3) employment of workers who are not residents 1is a pecu—
liar source of unemployment of residents of the area.

Sec. 36.10.170. PREFERENCE FOR ECONOMICALLY DISADVANTAGED MINOR —
ITY RESIDENTS. (a) Immediately following a determination by the
commissioner that the female or minority residents of an economic
region are economically disadvantaged, and for the next two fiscal
years after the determination, qualified female or minority residents
of the area who are eligible under AS 36.10.140 shall be given prefer—
ence for at Jleast 25 percent of employment on each project under
AS 36.10.180 that is wholly or partially sited within the area.

(b) The commissioner shall determine that the female or minor
residents of an area are economically disadvantaged if the commission—
er finds that

(1) the female or civilian minority population of the area
exceeds the average female or civilian minority population for the
state;

(2) either the percent of unemployment of female or civil—
ian minority residents of the area is at least two times the percent

-5- CSSSHB 466 (Jud)



of unemployment of male or nonminoritv residents of the area or the
female or civilian minority population of the area has suffered past
economic discrimination;

) the economic disadvantage of female or civilian minor—
ity residents of the area has contributed to serious social or econom—
ic problems in the area; and

4) employment of workers who are not residents IS a pecu—
liar source of unemployment of female or civilian minority residents
of the area.

(©) In this section, a person 1is considered to be a member o
minority if the person is black but not of Hispanic origin, Hispanic,
Asian or Pacific Islander, American Indian or Alaskan Native, as those
terms are defined by the Equal Employment Opportunity Commission.

Sec. 36.10.180. PROJECTS SUBJECT TO PREFERENCE. (a) The pref—
erences established in AS 36.10.150 - 36.10.170 apply to

(1) the performance of contracts let by a municipality for
construction, vrepair, preliminary surveys, engineering studies, con-—
sulting, maintenance work, or any other retention of services neces—
sary to complete a given project;

(2) a construction project that 1is partly or wholly funded
by state money 1if the state or an agency of the state, a department,
office, agency, state board, commission, vregional school beard with
respect to an educational facility under AS 14.11.020, pubxic corpo—
ration, or other organizational unit of or created under the execu—
tive, legislative or judicial branch of state government, including
the University of Alaska and the Alaska Railroad Corporation, 1is a
signatory to the construction contract;

(3) work performed on a public works project under a grant
to a municipality under AS 37.05.315;

CSSSHB 466 (Jud) -6-
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(A) work performed on a public works project under a grant
to a named recipient under AS 37.05.310; and

(5) work performed on a public works project unde
to an unincorporated community under AS 37.05.317.

(b; IT the governor has declared an area to be an area impacted
by an economic disaster under AS 44.33.285, then the preference for
residents of the area established wunder AS 44.33.285 - 44.33.310
supercedes the preference under AS 36.10.150 and 36.10.160 for con—
tracts awarded by the state.

(o) The commissioner shalldefine the boundaries of an economic
region or an area within which apreference applies.

Sec. 36.10.190. REPORTINGPROVISIONS. An employer obligated to
meet resident hire requirements under thischapter shall comply with
the reporting provisions that the commissioner of labor determines are
reasonably necessary to carry out this chapter. Except for statis—
tical data, all information regarding specific employees is confiden—
tial and may not be released by the Department of Labor.

Sec. 36.10.200. CRIMINAL PENALTIES. (@A) A person who makes a
false sworn statement 1in connection with a certification of eligibil—
ity for an employment preference under this chapter 1is subject to
criminal prosecution for perjury as provided in AS 11.56.200.

(b) A person who makes an unsworn falsification, with the intent
to mislead a public servant in the performance of a duty, 1in connec—
tion with a certification of eligibility for an employment preference
under this chapter, 1is subject to criminal prosecution as provided 1in
AS 11.56.210.

(©) In addition to criminal penalties imposed by state law, if a
person is convicted of a crime 1in connection with a false statement
made in a certification required under AS 36.10.140, and the
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conviction 1is not reversed, that person shall forfeit all future
rights to eligibility for an employment preference under this chapter.

Sec. 36.10.210. CIVIL PENALTIES. (a) In addition to any crimi—
nal penalties imposed, after a hearing the department may 1impose a
civil penalty on a person who, 1in connection with certification of
eligibility for an employment preference under this chapter,

(1) made a false sworn statement; or
(2) made an unsworn falsification with intent to mislead a
public servant in the performance of a duty.

) The amount of the civil penalty under (@) of this section
for a person who falsely certifies that the person is eligible for an
employment preference under this chapter 1is not more than $400 for
each false certification. The person also forfeits all future rights
to eligibility for an employment preference under this chapter.

(c) The amount of the civil penalty under (a) of this section
for an employer who falsely certifies that employees are residents
eligible for a preference under this chapter 1is not more than $2,000
for each of the first five false certifications. The penalty for the
sixth false certification made by an employer and for each false
certification thereafter is at least $2,000 and not more than $4,000.

Sec. 36.10.900. EFFECT OF JUDICIAL DECISIONS. IT a provision of
this chapter, or the application of a provision to a person or circum—
stance, 1is held 1invalid, the remainder of this chapter and the appli—
cation to other persons or circumstances shall not be affected by the
holding. The remainder shall be enforced to the greatest extent
constitutionally permissible under the constitutions of the United
States and the State of Alaska.

Sec. 36.10.990. DEFINITION. In this chapter

(€)) "available” means physically present at

CSSSHB 466 (Jud) -8-



hire at the tine requested by the employer;
) "qualified” means possesses the requisite ec
training, skills, or experience to perform the work.

* Sec. 6. AS 36.95.010 1is amended by adding a new paragraph to read:

(9) "resident™ means a person who establishes residency
under AS 01.10. 055.

* Sec. 7. AS 37.05.315 1is amended by adding a new subsection to read:

(e) The Department of Labor shall require a municipality awarded
a grant for a public works project under (a) of this section to comply
with the hiring preferences under AS 36.10.150 - 36.10.170 for employ—
ment generated by the grant.

* Sec. 8. AS 37.05.316 is amended by adding a new subsection to read:

(b) The Department of Labor shall require arecipient awarded a
grant for a public works project under (a) ofthis section to comply
with the hiring preferences under AS 36.10.150 - 36.10.170 for employ—
ment generated by the grant.

* Sec. 9. AS 37.05.317 1is amended by adding a new subsection to read:

(b) The Department of Laborshall require the qualified inco
porated entity awarded a grant or agents or contractors with whom the
Department of Community and Regional Affairs contracts under (a) of
this section, to comply with the requirements of AS 36.10.150 - 36.10.-
170 for employment generated by the grant or contract if the grant or
contract is for a public works project.

* Sec. 10. The provisions of this Act donot apply to a contract en-—
tered into before the effective date of this Act unless the contract in—
cludes a provision requiring compliance with laws regarding the hiring of
Alaska residents that take effect during the term of the contract.

* Sec. 11. AS 36.95.010(4) and (5) are repealed.

* Sec. 12. AS 36.10.010 1isrepealed.
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* Sec. 13. Section 12 of this Act takes effect April 17, 1986, or
immediately, 1in accordance with AS 01.10.070(c), whichever 1is later, if the
final decision of the Alaska Supreme Court in Robison v. Francis, File No.
S-493, Opinion No. 3011, January 17, 1986, 1is not submitted for review to
the United States Supreme Court. If the decision is submitted for review
but the United States Supreme Court declines to accept review, then sec. 12
of this Act takes effect on the date of the order of the United States
Supreme Court declining to accept review. IT the United States Supreme
Court accepts review, then sec. 12 of this Act takes effect on the date of
a FTinal decision of the United States Supreme Court affirming the decision
of the Alaska Supreme Court.

* Sec. 14. Sections 1 - 11 of this Act take effect immediately 1in

accordance with AS 01.10.070(c).

CSSSHE 466 (Jud) 10
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Cramer
3/19/86
Original sponsors: Boucher, Szvmanski,
Gruenberg, et al
IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 466 (Judiciary)
IN THF LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to Alaskan resident employment

preference; and providing for an effective date."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

/ * Section 1. PURPOSE. The legislature recognizes that the state has a
significant unemployment problem. This Act 1is intended to better Tulfill
the state®"s duty of loyalty to 1its citizens, vreduce unemployment among
residents of the state, remedy social harms resulting from chronic wunem—
ployment, and assist eeconomically and socially disadvantaged residents. It
the courts find that a portion of AS 36.10 1is unconstitutional, the public
interest requires that the remaining portions be implemented as TfTully as
possible.

* Sec. 2. AS 36.10.005 1is amended by adding new subsections to read:

(c) The legislature further finds that the rati®™ of employees on
a certified payroll who did not apply for or were refused a permanent
fund dividend under AS 43.23 to employees who were found eligible to
receive a dividend 1is a reasonable but not exclusive indicator of the
ratio of nonresident to resident employees on a public works project.

(@ When determining the ratio of nonresident to resident em—
ployees working on a public works project, the commissioner may con-—
sider information gathered from on-site surveys of public works proj—
ects including 1individual 1interviews, questionnaires, examination of
the state of registration of vehicles owned or operated by employees,
and other information acquired from inspection of certified payrolls.

(e) The legislature finds that the following factors are
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reasonable but not exclusive indicators 01 the ratio of nonresident to
resident employees in the state:

(1) the ratio of applicants for unemployment insurance who
list out-of-state residences to applicants who list residences 1in the
state;

(2) the ratio of employees who are subject to unemployment
insurance coverage and who did not apply for or were denied a perma—
nent fund dividend to employees who were found eligible for a divi—
dend .

(f) The legislature finds that

(D the number of state residents who are unable to find
work 1is considerably higher than 1is reflected by unemployment rates
based on nationally accepted measures;

(2) many rural state residents who wish to work do not seek
employment as frequently as necessary to meet federal definitions of
unemployment because of continuing lack of employment opportunities in
rural areas of the state.

* Sec. 3. AS 36.10.070 is repealed and reenacted tc read:

Sec. 36.10.070. UNAVAILABILITY OF PREFERRED WORKERS. (a) An
employer subject to hiring requirements under this chapter may request
the Department of Labor to assist 1in locating qualified, eligible
employees. After receiving a request for assistance, the department
shall refer qualified, eligible, available residents to the employer
to fill the employer®s hiring needs. The employer shall cooperate
with the department.

() IT the department 1is unable to refer a sufficient numt
qualified, eligible, available residents able to perform the work, the
commissioner of labor may approve the hiring of residents who are not
eligible for preference and nonresidents for the balance of the

CSSSHB 466 (Jud) -2-
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request.
Sec. 4. AS 36.10.075 1is amended by adding a new subsection to read:

(b) The commissioner of labor shall adopt regulations to encou
age and require the hiring of residents to the maximum extent permit—
ted by law.

Sec. 5. AS 36.10 is amended by adding new sections to read:

Sec. 36.10.130. RESIDENT HIRE REPORT. The attorney general and

the commissioner of labor shall report biennially to the legislature

and the governor on the status of employment in the state, the effect

of nonresident employment on the employment of residents in the state,

and methods to increase resident hire. The report shall be submitted

by January 31 of the first session of a legislature.

Sec.
eligible
certifies

resident,

would be

public or

36.10.1A0. ELIGIBILITY FOR PREFERENCE. (@) A person is

for an employment preference under this chapter if the person
eligibility as required by the Department of Labor, 1is a

and

(€)) is receiving unemployment benefits under AS 23.20 or
eligible to receive benefits but has exhausted them;

) is not vorking a”d hasregistered to find work with a

private employment agency or a local hiring hall;

3) is underemployed or marginally employed as defined .

the department; or

departmen

does notu

(b)

%) has completed a job-training program approved by the
t and 1is either not employed or is engaged in employment that

se the skills acquired in the job-training progranm.

An employer subject to aresident hiring requirement under

this chapter shall certify that persons employed as residents under

the prefe

Sec.

rence are eligible for the preference.-
36.10.150. DETERMINATION OF UNDEREMPLOYED AREA. (€)
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Immediately following a determination by the coirar.issloner of labor
that an economic region of the state is an underemployed area or that
the state asa whole is an underemployed area, and for the next two
fiscalyears after the determination, qualifiedresidents of the area
who are eligible under AS 36.10.140 shall be given preference for work
on each project under AS 36.10.180 that 1is wholly or partially sited
within the area.

(b) The commissioner of labor shall determine the amount of work
that must be performed under this section by eligible qualified resi—
dents. In making this determination, the commissioner shall consider
the nature of the work, the classification of workers, availability of
eligible residents, and the willingness of eligible residents to
perform the work.

©) The commissioner shall determine that an economic region of
the state or the state as a whole 1is an underemployed area if the
commissioner finds that

(€H) the rate of unemployment within the area 1issubstan—
tiallyhigher than the national rate of unemployment;

(2) a substantial number of residents 1in the area desire
work in occupations that would be employed on a public works project;

©)) the lackof employment opportunities in the area has
contributed to serious social or economic problems in the area; and

(4) employment of workers who are not residents 1is a pecu—
liar source of the unemployment of residents of the area.

Sec. 36.1U.160. PREFERENCE FOR RESIDENTS OF ECONOMICALLY DIS—
TRESSED AREAS. (a) Immediately following a determination by the
commissioner that an economic region of the state 1is an economically
distressed area, and for the next two fiscal years after the determi—
nation, qualified residents of the area who are eligible under
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AS 36.10.140 shall be given preference for at least 50 percent of
employment on each project under AS 36.10.180 that 1is wholly or par—
tially sited within the economically distressed area. The preference

applies to worker hours on a craft-by-craft basis.

(b) The commissioner shall determine that an area 1S an econon

ically distressed area if the commissioner finds that

(D) he per capita 1income of residents 1is less than 90
percent of the per capita income of the United States as a whole, or
the unemployment rate 1in the area exceeds the national rate of unem—
ployment by at least five percentage points;

) the lack of employment opportunities in the area has
contributed to serious social or economic problems in the area; and

(3) employment of workers THo are not residents 1is a pecu—
liar source of unemployment of residents of the area.

Sec. 36.10.170. PREFERENCE FOR ECONOMICALLY DISADVANTAGED MINOR—
ITY PRESIDENTS. () Immediately following a determination by the
commissioner that the minority residents of an economic region are
economically disadvantaged, and for the next two fiscal years after
thedetermination, qualified minority residents of the area who are
eligible under AS 36.10.140 shall be given preference for at least 25
percent of employment on each project under AS 36.10.180 that is
wholly or partially sited within the area. The preference applies to
worker hours on a craft-by-craft basis.
(b) The commissioner shall determine that minority residents

an area are economically disadvantaged if the commissioner finds that

(¢)) the civilian minority population of the area exceeds
the average civilian minority population for the state;

(2)either the percent of unemployment of civilian minority
residents of the area is at least two times the percent of
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unemployment of nonminority residents of the area or the civilian
minority population of the area has suffered past economic discrimina—
tion ;

3) the economic disadvantage of civilian minority resi—
dents ofthe area has contributed to serious social or economic prob—
lems in the area; and

(4) employment of workers who are not residents is a pecu—
liar source of wunemployment of civilian minority residents of the
area.

(c) In this section, a person is considered to be a member of
minority if the person is black but not of Hispanic origin, Hispanic,
Asian orPacific Islander, American Indian or Alaskan Native, as those
terms are defined by the Equal Employment Opportunity Commission.

Sec. 36.10.180. PROJECTS SUBJECT TO PREFERENCE. (@) The pref—
erences established in AS 36.10.150 - 36. 10. 170 apply to

(1) the performance of contracts let by a municipality for
construction, vrepair, preliminary surveys, engineering studies, con-—
sulting, maintenance work, or any other retention of services neces—
sary to complete a given project;

(2) a construction project that is partly or wholly funded
by state money if the state or an agency of the state, a department,
office, agency, state board, commission, regional school board with
respect to an educational facility under AS 14.11.020, public corpo—
ration, or other organisational unit of or created under the execu—
tive, legislative or judicial branch of state government, including
the University of Alaska and the Alaska Railroad Corporation, 1is a
signatory to the construction contract;

(3) work performed on a public works project under a grant

to a municipality under AS 37.05,315;

CSSSHB 466(Jud) -6-
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(4) work performed on a public works project under a grant
to a named recipient under AS 37.05.316; and

(5) work performed on a public works project under a grant
to an unincorporated community under AS 37.05.317.

(b) IT the governor has declared an area to be an area impacted
by an economic disaster under AS 44.33.285, then the preference for
residents of the area -established wunder AS 44.33.285 ~ 44.33.310
supercedes the preference under AS 36.10.150 and 36.10.160 for con—
tracts awarded by the state.

(c) The commissioner shall define the boundaries of an economic
region or an area within which a preference applies.

Sec. 36.10.190. REPORTING PROVISIONS. An employer obligated to
meet resident hire requirements under this chapter shall comply with
the reporting provisions that the commissioner of labor determines are
reasonably necessary to carry out this chapter. Except for statis-—
tical data, all information regarding specific employees is confiden—
tial and may not be released by the Department of Labor.

Sec. 36.10.200. CRIMINAL PENALTIES. () A person who makes a
false sworn statement 1in connection with a certification of eligibil—
ity for an employment preference under this chapter 1is subject to
criminal prosecution for perjury as provided in AS 11.56.200.

(b) A person who makes an unsworn falsification, with the intent
to mislead a public servant in the performance of a duty, 1in connec—
tion with a certification of eligibility for an employment preference
under this chapter, 1is subject to criminal prosecution as provided 1in
AS 11.56.210.

©) In addition to criminal penalties imposed by state law, if a
person is convicted of a crime in connection with a false statement
made in a certification required under AS 36.10.140, and the
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conviction 1is not reversed, that person shall forfeit all future
rights to eligibility for an employment preference under this .apter.

Sec. 36.10.210. CIVIL PENALTIES. (@) In addition to any crimi—
nal penalties imposed, the department may impose a civil penalty on a
person who, in connection with certification of eligibility for an
employment preference unde"" this chapter,

(1) made a false sworn stateme.it; or
(2) made an unsworn Tfalsification with intent to mislead a
public servant in the performance of a duty.

) The amount of the penalty under (a) of this section is not
more than $2,000 for each of the first five false reports made by a
person. The penalty for the sixth false report made by a person and
for each false report thereafter is at least $2,000 and not more than
$4,000.

Sec. 36.10.900. EFFECT OF JUDICIAL DECISIONS. If a provision of
this chapter, or the application of a provision to a person or circum—
stance, 1is held invalid, the remainder of this chapter and the appli—
cation to other persons or circumstances shall not be affectedby the
holding. The remainder shall be enforced to the greatest extent
constitutionally permissible under the constitutions of the United
States and the State of Alaska.

Sec. 36.10.990. DEFINITION. In this chapter “"qualified”™ means
possesses the requisite education, training, skills, or experience to
perform the work.

Sec. 6. AS 36.95.010 1is amended by adding new paragraphs to read:
(9) "craft" means a recognized construction trade;

(10) "resident™ means a person who establishes residency

under aS 01.10.055.

* Sec. 7. AS 37.05.315 is amended by adding a new subsection to read:

CSSSHB 466 (Jud) -8-



(e) The Department of Labor shall requ ~ a municipality award
a grant for a public works project under (a) of this section to comply
with the hiring preferences under AS 36.10.150 - 36.10.170 for employ—
ment generated by the grant.

* Sec. 8. AS 37.05.316 is amended by adding a new subsection to read:

(b) The Department of Labor shall require a recipient awarded a
grant for a public works project under (a) of this section to comply
with the hiring preferences under AS 36.10.150 - 36.10.170 for employ—
ment generated by the grant.

* Sec. 9. AS 37.05.317 is amended by adding a new subsection to read:

(b) The Department of Labor shall require the qualified inco
porated entity awarded a grant or agents or contractors with "hom the
Department of Community and Regional Affairs contracts under (a) of
this section to comply with the requirements of AS 36.10.150 - 36.10.-
170 for employment generated by the grant or contract if the grant or
contract 1is for a public works project.

* Sec. 10. The provisions of this Act do not apply to a contract en—
tered 1into before the effective date of this Act unless the contract in-
eludes a provision requiring compliance with laws regarding the hiring of
Alaska residents that take effect during the term of the contract.

* Sec. 11. AS 36.95.010(A) and (5) are repealed.

* Sec. 12. AS 36.10.010 1is repealed.

* Sec. 13. Section 12 of this Act takes effect April 17, 1986, or
immediately, 1in accordance with AS 01.10.070(c), whichever 1is later, if the
final decision of the Alaska Supreme Court 1in Robison v. Francis, File No.
S-A93, Opinion No. 3011, January 17, 1986, 1is not submitted for review to
the United States Supreme Court. IfT the decision is submitted for review
but the United® States Supreme Court declines to accept review, then sec. 12
of this Act takes effect on the date of the order of the United States
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Supreme Court declining to accept review. If the United States Supreme
Court accepts review, then sec. 12 of this Act takes effect on the date of
a final decision of the United States Supreme Court affirming the decision
of the Alaska Supreme Court.

* Sec. 14. Sections 1 - 11 of this Act take effect 1immediately in

accordance with AS 01.10.070(c).
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Cramer
3/7/86
Original sponsors: Boucher, Szymanski,
Gruenberg, et al
IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 466 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to Alaskan resident employment
preference; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. PURPOSE. The legislature recognizes that the state has a
significant unemployment problem. This Act 1is intended to better fulfill
the state®s duty of loyalty to 1its citizens, reduce unemployment among
residents of the state, remeds3> social harms resulting from chronic unem—
ployment, and assist economically and socially disadvantaged residents. If
the courts find that a portion of AS 36.10 is unconstitutional, the public
interest requires that the remaining portions be implemented as fully as
possible.

* Sec. 2. AS 36.10.005 is amended by adding new subsections to read:

(¢) The legislature further finds that the ratio of employees on
a certified payroll who did not apply for or were refused a permanent
fund dividend under AS 43.23 to employees who were found eligible to
receive a dividend is a reasonable but not exclusive indicator of the
ratio on a project of nonresident to resident employees on a public
works project.

(d When determining the ratio of nonresident to resident- em—
ployees working on a public works project, the commissioner may con-—
sider information gathered from on-site surveys of public works proj—
ects including individual interviews, questionnaires, examination of
the state of registration of vehicles owned or operated by employees,
and other information acquired from inspection of certified payrolls.
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(e) The legislature finds that the following factors are reason—
able but not exclusive indicators of the ratio of nonresident to
resident employees in the state:

(1) the ratio of applicants for unemployment 1insurance who
list out-of-state residences to applicants who list residences in the
state;

(2) the ratio of employees who are subject to unemployment
insurance coverage and who did not apply for or were denied a perma—
nent fund dividend to employees who were found eligible for a divi-—
dend .

(f) The legislature finds that

(D the number of state residents who are unable to find
work 1is considerably higher than 1is reflected by unemployment rates
based on nationally accepted measures;

(2) many rural state residents who wish to work do not seek
employment as frequently as necessary to meet federal definitions of
unemployment because of continuing lack of employment opportunities 1in
rural areas of the state.

Sec. 3. AS 36.10.070 is repealed and reenacted to read:

Sec. 36.10.070. UNAVAILABILITY OF PREFERRED WORKERS. (a) An
employer subject to hiring requirements under this chapter may request
the Department of Labor to assist 1in Jlocating qualified, eligible
employees. After receiving a request for assistance, the department
shall refer qualified, eligible, available residents to the employer
to fill the employer®s hiring needs. The employer shall cooperate
with the department.

(b) IT the department 1is unable to refer a sufficient number of
qualified, eligible, available residents able to perform the work, the

commissioner of labor may approve the hiring of residents who are not

CSSSHB 466 (Jud) -2-
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eligible for preference and nonresidents for the balance of the re—
quest .
Sec. A. AS 36.10.075 is amended by adding a new subsection to read:

(b) The commissioner of labor shall adopt regulations to encour—
age and require the hiring of residents to the maximum extent permit—
ted by law.

Sec. 5. AS 36.10 1is amended by adding new sections to read:

Sec. 36.10.130. RESIDENT HIRE REPORT. The attorney general and
the commissioner of labor shall report biennially to the legislature
and the governor on the status of employment in the state, the effect
of nonresident employment on the employment of residents in the state,
and methods to increase resident hire. The report shall be submitted
by January 31 of the first session of a legislature.

Sec. 36.10.1A0. ELIGIBILITY FOR PREFERENCE. (a) A person 1is
eligible for an employment preference under this chapter if the person
registers as required by the Department of Labor, is a resident, and

€H) is receiving unemployment benefits under AS 23.20 or
would be eligible to receive benefits but has exhausted them;

) is not working and has registered to find work with a
public or private employment agency or a local hiring hall;

3) is underemployed or marginally employed as defined by
the department; or

(A) has completed a job-training program approved by the
department and is either not employed or is engaged in employment that
does notuse the skills acquired in the job-training program.

((0))] An employer subject to aresident hiring requirementunder
this chapter shall certify that persons employed as residents under
the preference are eligible for the preference.

Sec. 36.10.150. DETERMINATION OF UNDEREMPLOYED AREA. (a)

-3- CSSSHB A66 (Jud)
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Immediately following a determination by the commissioner of labor
that an economic region of the state is an underemployed area or that
the state as a whole 1is an underemployed area, and for the next two
fiscal years after the determination, qualified residents of the area
who are eligible under AS 36.10.1 A0 shall be given preference for work
on each project under AS 36.10.180 that is wholly or partially sited
within the area.

) The commissioner shall determine that an economic region
the state or the state as a whole 1is an underemployed area 1if the
commissioner finds that

(1) the rate of unemployment within the area 1is substan—
tially higher than the national rate of unemployment;

(2) a substantial number of residents in the area desire
work in occupations that would be employed o, a public works project;

3) the lack of employment opportunities 1in the area has
contributed to social or economic problems in the area; and

(A) employment of workers who are not residents is a pecu—
liar source of the unemployment of residents of the area.

Sec. 36.10.160. PREFERENCE FOR RESIDENTS OF ECONOMICALLY DIS—
TRESSED AREAS. (a) Immediately following a determination by the
commissioner that an economic region of the state 1is an economically
distressed area, and for the next two fiscal years after the determi—
nation, qualified residents of the area who are eligible under AS
36.10.1A0 shall be given preference for at least 50 percent of employ—
ment on each project under AS 36.10.180 that is wholly or partially
sited within the economically distressed area. The preference
applies to worker hours on a c.raft-by-craft basis.

(b) The commissioner shall determine that an area 1is an

ically distressed area if the commissioner finds that

CSSSHB A66(Jud) -A-
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(1) the unemployment rate in the area exceeds the national
rate of unemployment by at least five percentage points;

) the lack of employment opportunities 1in the area has
contributed to social or economic problems 1in the area; and

(3) employment of workers who are not residents is a pecu—
liar source of unemployment of residents of the area.

Sec. 36.10.170. PREFERENCE FOR ECONOMICALLY DISADVANTAGED MINOR —
ITY RESIDENTS. (a) Immediately following a determination by the
commissioner that the minority residents of an economic region are
economicall} disadvantaged, and for the next two fiscal years after
the determination, qualified minority residents of the area who are
eligible under AS 36.10.1 A0 shall be given preference for at least 25
percent of employment on each project under AS 36.10.180 that 1is
wholly or partially sited within the area. The preference applies to
worker hours on a craft-by-craft basis.

(1) The commissioner shall determine that minority residents of
an area are economically disadvantaged if the commissioner finds that

€Y the civilian minority population of thw area exceeds

the average civilian minority population for the state;

(2) either the percent of unemployment of civilian minority
residents of the area is at least two times the percent of unemploy—
ment of nonminority residents of the area or the civilian minority
population of the area has suffered past economic discrimination;

3) the economicdisadvantage of civilian minority resi—
dents cf the area has contributed to social or economic problems 1in
the area;

(A) employment of workers who are not residents is a pecu—
liar source of unemployment of civilian minority residents of the

area.
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(©) In this section, a person is considered to be a member o1
minority if the person is black but not of Hispanic origin, Hispanic,
Asian or Pacific Islander, American Indian or Alaskan Native, as those
terms are defined by the Equal Employment Opportunity Commission.

Sec. 36.10.180. PROJECTS SUBJECT TO PREFERENCE. (@) The pref—
erences established in AS 36.10.150 - 36.10.170 apply to

(1) the performance of contracts let by a municipality for
construction, repair, preliminary surveys, engineering studies, con—
sulting, maintenance work, or any other retention of services neces—
sary to complete a given project;

(2) a construction project that is partly or wholly funded
by state money if the state or an agency of the state, a department,
office, agency, state board, commission, regional school board with
respect to an educational facility under AS 1A.11.020, public corpo—
ration, or other organizational unit of or created under the execu—
tive, legislative or judicial branch of state government, including
the University of Alaska and the Alaska Railroad Corporation, 1is a
signatory to the construction contract;

(3) work performed on a public works project under a grant
to a municipality under AS 37.05.315;

(A) work performed on a public works project under a grant
to a named recipient under AS 37.05.316; and

(5) work performed on a public works project under
to an unincorporated community under AS 37.05.317.

(b) IfT the governor has declared an area to be an area impact
bv an economic disaster under AS AA.33.285, then the preference for
residents of the area established under AS AA.33.285 - AA.33.310
supercedes the preference under AS 36.10.150 and 36.10.160 for con—

tracts awarded by the state.

CSSSHB A66(Jud) -6-
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©) The commissioner shall define the boundaries of an economi
region or an area within which a preference applies.

Sec. 36.10.190. PENALTIES. (@ A person who makes a false
sworn statement in connection with a certification of eligibility for
an employment preference under this chapter 1is subject to criminal
prosecution for perjury as provided in AS 11.36.200.

(b) A person who makes an unsworn falsification, with the intent
to mislead a public servant in the performance of a duty, 1in connec—
tion with a certification of eligibility for an employment preference
under this chapter, 1is subject to criminal prosecution as provided 1in
AS 11.56.210.

(¢) In addition to criminal penalties imposed by state law, if a
person is convicted of a crime in connection with a false statement
mt.-,n in a certification required under AS 36.10.1 A0, and the convic—
tion is not reversed, that person shall forfeit all future rights to
eligibility for an employment preference under this chapter.

Sec. 36.10.900. EFFECT OF JUDICIAL DECISIONS. IT a provision of
this chapter, or the application of a provision to a person or circum—
stance, 1is held invalid, the remainder of this chapter and the appli—
cation to other persons or circumstances shall not be affected by the
holding. The vremainder shall be enforced to the greatest extent
constitutionally permissible under the constitutions of the United
States and the State of Alaska.

Sec. 36.10.990. DEFINITION. In this chapter "qualified" mv_ us
possesses the requisite education, training, skills, or experience to
perform the work.

* Sec. 6. AS 36.95.010 is amended by adding new paragraphs to read:
(9) U"craft" means a recognized construction trade;
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(10) “resident”™ means a person who establishes res

under AS 01.10.055.
* Sec. 7. AS 37.05.315 is amended by atJing a new subsection to read:

(e) The Department of Labor shall require a municipality awarded
a grant for a public works project under (a) of this section to comply
with the hiring preferences under AS 36.10.150 - 30.10.170 for employ—
ment generated by the grant.

* Sec. 8. AS 37.05.316 is amended by adding a new subsection to read:

(b) The Department of Labor shall reqiire a recipient awarded a
grant for a public works project under (a) of this section to comply
with the hiring preferences under AS 36.10.150 - 36.10.170 for employ—
ment generated by the grant.

* Sec. 9. AS "7.05.317 is amended by adding a new subsection to read:

(b) The Department of Labor shall require the qualified 1incg

porated entity awarded a grant or agents or contractors with whom the
Department of Community and Regional Affairs contracts under (a) of
this section to comply with the requirements of AS 36.10.150 - 36.10.-
170 for employment generated by the grant or contract if the grant or
contract is for a public works project.

* Sec. 10. The provisions of this Act donot apply to a contract en-—
tered into before the effective date of this Actunless the contract in—
cludes a provision requiring compliance with laws regarding the hiring of
Alaska residents that take effect during the term of the contract.

* Sec. 11. AS 36.95.010(4) and (5) are repealed.

* Sec. 12. AS 36.10.010 1is repealed.

* Sec. 13. Section 12 of this Act takes effect April 17, 1986, or
immediately, 1in accordance with AS 01.10.070(c), whichever 1is later, if the
final decision of the Alaska Supreme Court in Robison v. Francis, FileNo.
S-493, Opinion No. 3011, January 17, 1986, isnot submitted for review to

CSSSHB 466(Jud) -8-
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the United States Supreme Court. IT the decision 1is submitted for review
but the United States Supreme Court declines to accept review, then sec. 12
of this Act takes effect on the date of the order of the United States
Supreme Court declining to accept review. IT the United States Supreme
Court accepts review, then sec. 12 of this Act takes effect on the date of
a final decision of the United States Supreme Court affirming the decision
of the Alaska Supreme Court.

* Sec. 14. Sections 1 - It of this Act take effect immediately 1in

accordance with AS 01.10.070(c).
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Original sponsors: Boucher, Szymanski,
Gruenberg, et al

IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 466 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSIO*®
A BILL
For an Act entitled: "An Act relating to Alaskan resident employment
preference; and providing for an effective date.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. PURPOSE. The legislature recognizes that the state has a
significant unemployment problem. This Act 1is intended to better TfTulfill
the state"s duty of loyalty to its citizens, reduce unemployment among
residents of the state, remedy social harms resulting from chronic unem- i
ployment, and assist economically and socially disadvantaged residents. I
the courts find that a portion of AS 36.10 1is unconstitutional, the public
interest requires that the remaining portions be implemented as fully as
possible.

* Sec., 2. AS 36.10.005 is amended by adding new subsections to read:

(c) The legislature further finds that the ratio of employees on
a certified payroll who did not apply for or were refused a permanent
fund dividend under AS 43.23 to employees who were found eligible to
receive a dividend i1s a reasonable but not exclusive indicator of the
ratio of nonresident to resident e  jyees on a public works project.

(d) When determining the ratio of nonresiden4 to resident em—
ployees working on a public works project, the commissioner may con—
sider information gathered from on-site surveys of public works proj—
ects 1including 1individual 1interviews, questionnaires, examination of
the stateof registration of vehicles owned or operated by employees,
and otherinformation acquired from inspectionof certified payrolls.

(e) The legislature finds that the following factors are

~1- CSSSHB 466 (Jud)
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reasonable but not exclusive indicators of the ratio of nonresident to
resident employees in the state:

(¢H) the ratio of applicants for unemployment insurance who
list out-of-state residences to applicants who list residences 1in the
state;

2 the ratio of employees who are subject to unemployment
insurance coverage and who did not apply for or were denied a perma-
nent fund dividend to employees who were found eligible for a divi-
dend.

(f) The legislature finds that

D the number of state residents who are unable to find
work 1is considerably higher than is reflected by unemployment rates
based on nationally accepted measures;

(2) many rural state residents who wish to work do not seek
employment as frequently as necessary to meet federal definitions of
unemployment because of continuing lack of employment opportunities in
rural areas of the state.

Sec. 3. AS 36.10.070 is repealed and reenacted to read:

Sec. 36.10.070. ~“AVAILABILITY OF PREFERRED WORKERS. (a) An
employer subject to hi® _ng requirements under this chapter may request
the Department of Laoor to assise 1in Jlocating qualified, eligible
employees- After receiving a request for assistance, the department
shall refer qualified, eligible, available residents to the employer
to Tfill the employer®s hiring needs. The employer shall cooperate
with the department.

(b) IT the department is unable to refer a sufficient number of
qualified, eligible, available residents able to perform the work, the
commissioner of labor may approve the hiring of residents who are not

eligible for preference and nonresidents for the balance of the

CSSSHB 466 (Jud) ~2-



request.
Sec. 4. AS 36.10.075 1is amended by adding a new subsection to read:

(b) The commissioner of labor shall adopt regulations to encour—
age and require the hiring of residents to the maximum extent permit—
ted by law.

Sec. 5. AS 36.10 is amended by adding new sections to read:

Sec. 36.10.130. RESIDENT HIRE REPORT. The attorney general and
the commissioner of labor shall report annually to the legislature and
the governor on the status of employment in the state, the effect of
nonresident employment on the employment of residents in the state,
and methods to increase resident hire. The report shall be submitted
by January 31 of each year.

Sec. 36.10., O. ELIGIBILITY FOR PREFERENCE. (a) A person is
eligible for an employment preference under this chapter if the person
certifies eligibility as required by the Department of Labor, 1is a
resident, and

D is receiving unemployment benefits under AS 23.20 or
would be eligible to receive benefits but has exhausted them;

) is not working and has registered to find work with a
public or private employment agency or a local hiring hall;

3) is underemployed or marginally employed as defined by
the department; or

(@)) has completed a job-training program approved by the
department and is either not employed or is engaged in employment that
does notuse the skills acquired in the job-training program.

(b) An employer subject to aresident hiring requirementunder
this chapter shall certify that persons employed as residents under
the preference are eligible for the preference.

Sec. 36.10.150. DETERMINATION OF UNDEREMPLOYED AREA. (@)
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