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2 8 3 6 H O U S E  J O U R N A L April 22, 1986

H B  4 1 8

T h e  S p e a k e r  w a i v e d  t h e  J u d i c i a r y  C o m m i t t e e  r e f e r r a l  o n  H O U S E  
B I L L  N O. 4 1 8  ( r e l a t i n g  t o  l i a b i l i t y  f o r  p r o v i d i n g  e m e r g e n c y  
m e d i c A l  c a r e )  a t  t h e  r e q u e s t  o f  t h e  C h a i r m a n .

0
H B  4 1 8  w a s  s e n t  t o  t h e  R u l e s  C o m m i t t e e  f o r  p l a c e m e n t  o n  

c a l e n d a r .

t h e

E N G R O S S M E N T

H B  2 7 7

H B  2 7 7  w a s  e n g r o s s e d ,  s i g n e d  b y  t h e  S p e a k e r  a n d  C h i e f  C l e r k  

a n d  t r a n s m i t t e d  t o  t h e  S e n a t e  f o r  c o n s i d e r a t i o n .

C S H B  4 9 6 ( F i n ) a n

C S H B  4 9 6 ( F i n ) a m  w a s  e n g r o s s e d ,  s i g n e d  b y  t h e  S p e a k e r  a ' J  
C h i e f  C l e r k  a n d  t r a n s m i t t e d  t o  t h e  S e n a t e  f o r  c o n s i d e r a t i o n .

C S H B  5 2 7 (R e s )

R e c o n s i d e r a t i o n  o f  t h e  f o l l o w i n g  w a s  n o t  t a k e n  u p  o n  t h i s  
l e g i s l a t i v e  d a y .  It w a s  e n g r o s s e d ,  s i g n e d  b y  t h e  S p e a k e r  
a n d  C h i e f  C l e r k  a n d  t r a n s m i t t e d  t o  t h e  S e n a t e  f o r  c o n s i d­

e r a t i o n :

C S H B  3 2 7 ( Re s )
R e l a t i n g  t o t h e  d e f i n i t i o n  o f  r e s i d e n c y  
f o r  p u . p o s e s  o f  t h e  f i s h  a n d  g a m e  c o d e .

E N R O L L M E N T

H J R  3 4

T h e  f o l l o w i n g  w a s  e n r o l l e d ,  s i g n e d  b y  t h e  S p e a k e r  a n d  C h i e f
C l e r k ,  P r e s i d e n t  a n d  S e c r e t a r y  o f  t h e  S e n a t e  a n d  t h e
e n g r o s s e d  a n d  e n r o l l e d  c o p i e s  w e r e  t r a n s m i t t e d  t o  t h e  O f f i c e  

o f  t h e  C o v e m o r  at 2 : 0 5  p . m . ,  A p r i l  22 , 1 9 3 6 :

H J R  3 4
U r g i n g  C o n g r e s s  t o  m a i n t a i n  t h e  c u r r e n t
l e v e l  o f  f e d e r a l  f u n d i n g  f o r  c h i l d

n u t r i t i o n  p r o g r a m s .
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TO: State of Alaska
House of Representatives 
Judiciary Committee

K, Mike Miller, Chairman 
John Sund, Vice-Chairman 
Don Clocksin
- n v• i*j/» 

-  * 
r~ r

Gruenberg, Jr, 
Pettyjohn

Randy Phi] > Ips 
Robin I. 5aylor

State of Alaska Senate 
Judiciary Committee

Patrick Rodey, Chairman 
Tim Kelly, Vice-Chairman 
Jan Falks 
Rick Halford 
Robert H, Ziegler, Sr.

IMPERATIVE THAT MEANINGFUL TORT REFORM BILLS BE PASSED 

THIS SESSION. BUDGETARY UNCERTAINTY IN THIS CATEGORY 

DEVASTATES PATIENT CARE./»* /; X*"

C. ..Keith Campbell 
President/C.E.0,

— —  i  ■■
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APRIL 15, 1985

TO: State of Alaska 
House of Representatives 
Judiciary Committee

M. "ike Miller, Chairman
John Sund, Vice-Choi m a n
Don Clocks In
Max F. Gruenherg, Jr.
Fritz Pettyjohn
Randy Phijlips
Robin I. iaylor

State of AlGska Senate 
Judiciary Ccmnittee

Patrick Rodey, Chairman 
Tim Kelly, Vice-Chairman 
Jan Faiks 
Rick Halford 
Robert H. Ziealer, Sr<

IMPERATIVE THAT MEANINGFUL TORT REFORM BILLS BE PASSED 

THIS SESSION. BUDGETARY UNCERTAINTY IN THIS CATEGORY 

DEVASTATES PATIENT CARE,

/ / // ./ ! /  ,*> *

C. .Keith Cdfflpbeil 
President/C.E.0,
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State of Alaska 
House of Representatives 
Judiciary Committee

M, Hike Miller, Chairman
John Sund, Vice-Chairman
Don ClocksIn
Max F. Gruenberg, Jr.
Fritz Pettyjohn
Randy P h i l l i p s
Robin I. Taylor

State of Alaska Senave 
Judiciary Committee

Patrick Rodey, Chairman 
i im Keliy, Vice-Chai roian 
Jan Folks 
Rick Halford 
Robert H. Ziegler, Sr.

IMPERATIVE THAT MEANINGFUL TORT REFORM BILLS EE PASSED 

THIS SESSION. BUDGETARY UNCERTAINTY IN THIS CATEGORY 

DEV1.STA7ES PATIENT CARE.

K-'LL'y’ * 7 -  . .

C. ..Keith Cofnpbeil 
President/C.E.0,
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STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

R E Q U E S T ___________________________________
Bil l/Resolution No. : CSHB423 (//-i?S5) 
Title An A c t  r e l a t i n g  t o  c e r t a i n  

m e n t a l l y  i l l  p e r s o n s . " ________

Spon so r : R ep .  S h u l t z ____________________________
Requestor H o u se  F i n a n c e
Date o f  R eques t : A p r i l  18, 1986________________

E X P E N D IT U R E S /  R E V E N U E S  : (T ho u san d s
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F I S C A L  D E T A IL ________________________
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d e r  A g e n c y

Approved by Commissioner 
A g en cy : __________________
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M E M O R A N D U M

TO: Repres entative Don Clocksin
M a j o r i t y  Leader

FROM: j vjohn B. Salemi
leputy Public Defender

SUBJECT: \  >CSHB 423 (HESS)
j'An Act relating  to-certain m e n t a l l y  ill persons."

DATE: ':A p r i l  18, 1986 ' ' *4 *>• ‘

Per your request, this m e m o r a n d u m  discusses b r i e f l y  the above- 
.referenced proposed legislation.

P r o p o s e d  1 2 . 4 7 . 0 9 0 (k) appears to offer the court a m i d d l e  
g r o u n d  in deter mining the appropriate dispositio n of a p e rson 
found not guilty by r e a s o n  of insanitv Termed " c o nditional ..
release", the court is given a u t h or icy to place a p e r s o n  who - ‘ ' V
has b e e n  found not g uilty by r e a s o n  of insanity o n  the equi- . . •
va l e n t  of supervised probation. P r o b a t i o n  for convicted persons 
is limited to five years under AS 12.55.090(c), and in that 
r e gar d is less punitive than the m e a s u r e  propose d through 
CSHB 423. Constitutional issues rela ted to due process (funda­
men t a l  fairness) and equal protec t i o n  (treatment) m a y  be triggered 
b e c a u s e  of this anomaly.

S u b s e c t i o n  (e) of the proposal m a y  be construed as a departure 
from court rules governing petitions for m o d i f i c a t i o n  (See 
A l a s k a  Rules Criminal Procedure 35). -

The o f fered amendment to AS 12.47.090(d) presents substantial 
c o n s titutional questions. The existing statute (AS 12.47.090) 
al ready requires that a p erron  found not guilty by r e a s o n  of •-..-•-•v-,
insanity is held "in custody" or otherw ise committed unless he 
or she establishes b y  clear and convincing evidence "that the ' ̂  "*’?■; 
defendant is not presently suffering from any m e n t a l  disease..."
AS 12.47.090(c). The operative words are then def ined in 
subsec tion (j) of the statute. The proposed  amend ment confuses ' 
the issue for r e v i e w  under subsection (c). A  p e r s o n  could 

^satisfy the requirements of subsection (c) 2nd yet bo. 
denied r elief because of the amendment. This con tradiction in 
the statute will m a k e  it susceptible to challenge, both  because  
of the ar bitrary standards it suggests (due process) and the



R e p r esent ative Don Clocksin 
Page 2
A p r i l  18, 1986

vaguen ess it creates in an otherwise succinct statement of the 
factual issue to be reviewed. The amendment essentially asks 
the court or trier of fact to m a k e  fine distinctions between  
''curing" or "correcting" m e ntal illness as compared w i t h  
"controll ing" same. Such a standard is m e a n i n g l e s s  in the 
context of menta l illness and invites arbitrary decisions by a 
ju d g e  or jury.

G i v e n  the impact such an a m e n d ment'would  have on the overall 
st a t utory framework, I believ e a complete analysis of the '-iXr' 

"'constitutional ramifications should be undertaken. Time did 
not permit  such analysis in this memorandum. Also, health 
care professionals  should be permitted to provid e input as 
to w h e t h e r  the distinctions betw een "cure", "correct" and 

■"'•‘control" are real or illusory. - .

Pl e a s e  contact m e  if there is additional i nforma tion I am to 
provide.

J S : sn
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HOUSE 
COMMITTEE REPORT

(7)
D a t e  r e f e r r e d : 3/ 24/ 86

F U R T H E R  R E F E R R A L S :

a n d  a t t a c h e s : [ ] l e t t e r  o f  i n t e n t
[ ] f i r s t  f i s c a l  n o t e
[ ] n e w  f i s c a l  n o t e
[ ] ? e r o  f i s c a l  n o t e

S I G N I N G  D O  PALS: S I G N I N G  O T H E R  R E C O M M E N D A T I O N S

DATE:

T h e  J U D I C I A R Y  C o m m i t t e e  h a s  c o n s i d e r e d  H B  423

" A n  A c t  r e l a t i n g  t o  t h e  r e l e a s e  of  c e r t a i n  d a n g e r o u s  p e r s o n s  a n d  
f o r  t h e i r  c o n d u c t  f o l l o w i n g  r e l e a s e . "

a n d  r e c o m m e n d s :

[ ] d o  p a s s
*•

[ ] d o  n o t  p a s s

[ ] d o  p a s s  w i t h  a t t a c h e d  a m e n d m e n t ( s )

[ ] n o  r e c o m m e n d a t i o n

[ ] r e p l a c e  w i t h _________________________________________[ ] s a m e  t i t l e

a n d  r e c o m m e n d s

[ ] n e w  t i t l e

[ ] f a r t h e r  r e f e r r a l  t o  t h e      C o m m i t t e e
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1-1 T H E  H O U S E  BY THE J U D I C I A R Y  CnHHITTEE

CS F O R  H O U S E  BILL HO. 4 23 (Judiciary)

W  T H E  LEGI SLATURE O F  T H E  STATE CF ALASKA 

FOURTE E N T H  L E G I S L A T U R E  - S E COND S E S S I O N

A  PILL

For crj Act entitled: "An Act relating to parsons found not g u i l t y  by

reason of insani ty,”

BE IT E N A C T E D  BY THE LEGISLAT URE O F  T H E  STATE O F  ALASKA:

* Section 1. AS 12.47.090 i3 amende d by adding rev* subsections to read: 

ffc) If the court finds that a defe ndant count £ red u n d e r  (b) or

(c) of this section can bo adequ a t e l y  c ontrolled and treated irs the 

c o r a m n i t y  vlr.h p r o p e r  supervision, the court n a y  order the defendant 

c o n d i t i o n a l l y  released from confinement under AS 12.47.092 for a 

p e r i o d  of tine not to e x ceed the maxiruns tern of imprisonm ent for the 

crime for w h i c h  the defendant w as acquitted u n d e r  AS 12.47.010 or 

12.47.020(b) or u n t i l  the m e ntal Illness i n  cured or corrected, w h i c h­

ever first occurs, ;ia determin ed a t  a. h e a r i n g  u nder (c) of this sec­

tion.

4 Sec. 2. AS 12.47 is amended by a d d i n g  a n e w  section to read:

Sec. 12.47.092. PROCE D U R E  F O R  CONDI T I O N A L  RELEASE. (a) A 

defendant c o m m i t t e d  tc tha custody o f  the commissioner o f  h e a l t h  and 

social services u n d e r  A S  12.47.090(b) or (c) nay be condi t i o n a l l y  

r e l e ased from confinement subject to the conditions and requirements 

for treatment that the court n a y  impose, a nd p l a c e d  u n d e r  the s u p e r­

vis i o n  of the D epartment  of H eal th and Social Services, a local g o v­

ernment agency, a p r iv ate agency, or rn adult, w h o  agrees to assume 

supervision of the defendant.

(b) The c o mmi ssioner of h e a l t h  and social services or the com­

m i s s i o n e r’s authorized represe ntative shall submit, at a nicitauw.
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quarte rly w r i t t e n  reporrc to the court dctscribirg the defendant's 

progress in treatment, compli ance w i t h  conditions of r e l e a s e , and 

other information required by the court for do O r e  ants cond itionally  

released u n d e r  this section.

(c) A  person or agency respo nsible fcr supervision or treatment 

u n d e r  no o r d e r  for conditional release shell imm ediately n o t i f y  the 

cotnia s i o n e r  o f  health and social services upon -he d e f e n d a n t *a ’■’all­

ure to appear for required riedi cation or frentnc-tc. or for failure to 

c omply w i t h  ocher conditions inposed by the court.

(d) If the court, after p e t ition or on Its own notion, r e a­

sonably believes that a ccmdit i o n a l l y  released defendant i s  “ailing to 

adhere to the terns and conditions of the conditional release, the 

court n a y  order that the condi t i o n a l l y  released defendant b e  a p p r e­

hended and h e l d  until a h e a r i n g  can be s c h e dul ed w i t h  the court r.o 

determine the facta and w h e t h e r  or not the d e f e n d a n t ' n conditional 

release should bo revoked or modified, nothing in this subsection i.o 

intended to lin.it procedures available for e m e r g e n c y  situations,

in cl ad lag emergency tic St . r - t i o n  u n d e r  A S  47.30.705.

(e) The c o r m issicncr o f  health and social services or the c o n d i­

tionally released defendant may p e t i t i o n  the court for m o d i f i c a t i o n  of 

an order of conditional release. A petition by the defendant for

modi ficatior. of conditional release m a y  not be filed n o  re often than

once every six months.

(f) A  def endant c o n d itio nally released u n d e r  A3 Ul.47.090(h) may  

petition the court for d ischarge in a ccord ance with AS 17.47.090(c),

* Sec. 3. This Act applies to a defendant co mmitted under former 

A S  12.45.090 or AS 12.47.090 who ia u n d e r  the custody of the D e p a r t m e n t  of 

H e a l t h  and Social Services on the effective date of this Act.



M E M O R A N D U M

TO: R e p r e s e n t a t i v e  D o n  C l o c k s i n  
M a j o r i t y  L e a d e r

FROM: 7 \ \ j o h n  B, S a l e m !  
V c i e p u t y  P u b l i c  D e f e n d e r

SUBJECT: \ 423 (HESS)
V ^ J ' A n  A c t  r e l a t i n g  to c e r t a i n  m e n t a l l y  ill peroons.

DATE: A p r i l  18, 1986

Per y o u r  request:, this m e m o r a n d u m  d i s c u s s e s  b r i e f l y  the above-  
r e f e r e n c e d  p r o p o s e d  legi slation.

P r o p o s e d  12.47. 0 9 0 ( k )  a p p e a r s  to o f f e r  the court a m i d d l e  
g r o u n d  in d e t e r m i n i n g  the a p p r o p r i a t e  d i s p o s i t i o n  of a p e r s o n  
found not g u i l t y  b y  r e a s o n  of insanity. T e r m e d  " c o n d i t i o n a l  
release", the c o u r t  ic g i v e n  a u t h o r i t y  to p l a c e  a p e r s o n  w h o 
has b e e n  found n o t  g u i l t y  b y  r e a s o n  of insanity on the e q u i­
valent o f  s u p e r v i s e d  p r o b a t i o n .  P r o b a t i o n  for c o n v i cted p e r s o n s  
io limite d to f i v e  years u n d e r  AS 1 2 , 5 5 . 0 9 0 ( c ) ,‘ and i n t h a t  
regard is less p u n i t i v e  than the m e a s u r e  p r o p o s e d  through 
CSHB 423. C o n s t i t u t i o n a l  issues r e lated to due process ( f u n d a­
men t a l  fairness) and equa l p r o t e c t i o n  (treatment; m a y  be t r i g g e r e d  
b e c a u s e  o f  this anomaly.

S u b j e c t i o n  (e) o f  the p r o p o s a l  m a y  be c o n s t r u e d  as a d e p a r t u r e  
from court r u l e s  g o v e r n i n g  p e t i t i o n s  for m o d i f i c a t i o n  (See 
A l a s k a  R u l e s  C r i m i n a l  P r o c e d u r e  35),

The o f f e r e d  a m e n d m e n t  to A S  12.47.090(d) p r e s e n t s  s u b s t a n t i a l 
c o n s t i t u t i o n a l  q u e s t i o n s , The existing s t a t u t e  (AS 12,47.090) 
already r e q u i r e s  that a p e r s o n  found not g u i l t y  b y  r e a s o n  of 
insanity is h e l d  " i n  c u s t o d y "  cr o t h e r w i s e  c o m m i t t e d  unless h e  
or she e s t a b l i s h e s  b y  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  "that  the 
d e f e n d a n t  is not p r e s e n t l y  s u f f e r i n g  from a n y  m e n t a l  disease,
AS 12.47.090( c), T h e  o p e r a t i v e  w ords are then d e f i n e d  in 
subsec t i o n  (j) of the statute. The p r o p o s e d  a m e n d m e n t  c o n fuses 
the is6ue f o r  r e v i e w  u n d e r  s u b s e c t i o n  (c), A  p e r s o n  c ould 
satisfy the r e q u i r e m e n t s  o f  s u b s e c t i o n  (c) and yet be 
d enie d r e l i e f  b e c a u s e  o f  the amendment. T h i s - c o n t r a d i c t i o n  in 
the statute w i l l  m a k e  it s u s c e p t i b l e  to challenge, b o t h  b e c a u s e  
of the a r b i t r a r y  s t a n d a r d s  it suggests (due process) and the



l o cksin

in a n  o t h e r w i s e  s u c ci nct statement of the 
r e v i e w e d .  T h e  a m e n d m e n t  e s sentially asks 
f f a c t  to m a k e  fine d i stinction s b e t w e e n  
ing" m e n t a l  i l lness as compared w i t h  
S u c h  a s t a n d a r d  is m e a n i n g l e s s  in the 

Iness and i n v i t e s  a r b i t r a r y  decisions b y  a

h a n  a m e n d m e n t  w o u l d  h a v e  o n  the overall  
I b e l i e v e  a c o m p l e t e  analysis of the 

ications s h o u l d  be undertaken. T i m e  did 
y a i s  in this m e m o r a n d u m ,  A l s o

a c tio ns b e t w e e n  "cure*1, "correct. 
r ill usory,

there is a d d i t i o n a l  i nform ation I a m  to

ho u l d  b e  p e r m i t t e d  to pro vide
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M E M O R A N D U M

FRCM: L I S A  M C L A R E N ,  C O M M I T T E E  S T A F F

DATE: FEB. 19, 1986

RE: H B  423

TO: HOUSE HESS COMMITTEE MEMBERS

Y o u  h a v e  b e f o r e  y o u  t o d a y  H o u s e  B i l l  423, s p o n s o r e d  b y  Rep. 
S h u l t z .  Rep. S h u l t z  r e q u e s t e d  t h i s  l e g i s l a t i o n  b e c a u s e  of 
a p r o b l e m  w i t h  a s p e c i f i c  p e r s o n  in h i s  d i s t r i c t .  T h i s  
s i t u a t i o n  c o u l d  o c c u r  a n y w h e r e  in A l a s k a  u p o n  t h e  r e l e a s e  
o f  a p e r s o n  f o u n d  ’’not g u i l t y  b y  r e a s o n  of i n s a n i t y "  for 
w h o m  m e d i c a t i o n  is s t i l l  n e c e s s a r y  
f o r  m a n a g e m e n t  of t h e i r  m e n t a l  c o n d i t i o n .

I t  is m y  u n d e r s t a n d i n g  t h a t  t h e  p l e a  o f  " n o t  g u i l t y  b y  
r e a s o n  of i n s a n i t y "  is r a r e l y  u s e d  n o w  in A l a s k a  d u e  t o  a 
t i g h t e n i n g  o f  d e f i n i t i o n  a n d  t h e  a d d i t i o n  o f  t h e  " g u i l t y  
b u t  i n s a n e "  p lea* U n d e r  t h e  l a t t e r  p l e a  a p e r s o n  s e r v e s  
o u t  t h e i r  s e n t e n c e  in a m e n t a l  i n s t i t u t i o n  u n t i l  s u c h  t i m e  
a s  t h e y  a r e  j u d g e d  sane, a n d  t h e  r e s t  of  t h e i r  t i m e  is 
s e r v e d  c o r r e c t i o n a l  facility.

T h e  d r a f t  CS w h i c h  y o u  h a v e  b e f o r e  y o u  is f o r  d i s c u s s i o n .
I t  is o n e  a p p r o a c h  t o  t h i s  p r o b l e m .  P a g e  3, S e c t i o n  5 w a s  
a d d e d  a t  t h e  s p o n s o r ' s  r e quest. T h e  o r i g i n a l  b i l l  
r e p r e s e n t s  a n o t h e r  a p p r o a c h  s o m e w h a t  s i m i l a r  t o  O r e g o n  
s t a t u t e .  H o w e v e r ,  O r e g o n  s t a t u t e  o u t l i n e s  c o m p r e h e n s i v e  a n d  
s p e c i f i c  c o n d i t i o n a l  r e l e a s e  r e q u i r e m e n t s .

In  y o u r  f i l e  y o u  w i l l  f i n d  c o p i e s  o f  t h e  r e f e r e n c e d  A l a s k a  
S t a t u t e s  for b o t h  t h e  o r i g i n a l  b i l l  and. t h e  d r a f t  CS a n d  a 
c o p y  o f  t h e  p e r t i n e n t  p o r t i o n  of O r e g o n  s t a t u t e .

B o t h  t h e  D e p a r t m e n t  of C o r r e c t i o n s  a n d  t h e  D e p a r t m e n t  of 
H e a l t h ,  E d u c a t i o n  a n d  S o c i a l  S e r v i c e s  s h o u l d  b e  
r e p r e s e n t e d  h e r e  today, \ n d  t h e  d r a f t e r  of  t h e  CS (the 
d r a f t e r  o f  t h e  o r i g i n a l  b i l l  is n o  l o n g e r  w i t h  LAA) s h o u l d  
a l s o  b e  p r e s e n t .



P 0 Box V 
S ta le  C ap ita l 
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D i c k  S h u l t z

A p r i l  1, 1986

Rep. M i k e  M i l l e r  / C h a i r m a n  J u d i c i a r y  
R o o m  122, C a p i t o l  Bldg.
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  Miller:

H o u s e  B i l l  423 h a s  b e e n  h e a r d  in t h e  H ousr H e s s  C o m m i t t e e  
a n d  is n o w  in H o u s e  J u d i c i a r y .

T h e  D e p a r t m e n t  of  H e a l t h  a n d  S o c i a l  S e r v i c e s  is in  s u p p o r t  of 
t h e  .. e g i s l a t i o n  a n d  m e m b e r s  o f  t h e  H e s s  C o m m i t t e e  w o r k e d  
v e r y  c l o s e l y  w i t h  t h a t  D e p a r t m e n t  t o  a c h i e v e  a n  a c c e p t a b l e  
C o m m i t t e e  S u b s t i t u t e .

T h e  l e g i s l a t i o n  a d d r e s s e s  t h e  l a c k  of s u p e r v i s i o n  t h a t  
c e r t a i n  p r e v i o u s l y  v i o l e n t  p e r s o n s  r e l e a s e d  f r o m  m e n t a l  
f a c i l i t i e s  m a y  e x p e r i e n c e  a n d  w o u l d  r e q u i r e  t h a t  a iudge 
c o n s i d e r  t h e  n e e d  for su c h  s u p e r v i s i o n  b e f o r e  t h e  r e l e a s e  of 
s u c h  p e r s o n s .

P l e a s e  c o n s i d e r  a t i m e l y  s c h e d u l i n g  of t h i s  l e g i s l a t i o n  for 
J u d i c i a r y  m e m b e r s  revue-. .

R e s p e c t f u l l y  S u b m i t t e d ,

Go-Chaiiman — H o u se  R e so u rc e s  
C om m itte e  

M em ber — H ou se  T ran spo rta tio n  
C om m itte e

COMM ITTEES

Alaska &tate Hegislature
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Position Paper

HR 423

An Act Entitled: "an act relating to the release of certain dangerous
persons and liability for their conduct following 

release."

Effect of the Act:

A person found to pose a danger of violent behavior unless the person 
receives medication prescribed to deter that behavior will not be released 

on bail, probation, or parole under this act until a suitable custodian 
agrees to supervise the person and to require the person to maintain a 

prescribed schedule of medication. Under this act the custodian may be 
held civilly liable for damages that result from the violent behavior of a 
person during the period of release if the custodian negligently fails to 
require chat a person in their custody maintain a prescribed schedule of 
medication to deter violent behavior.

Discussion

This-act is a mandate to the*court and the Boafd oY^Parole to restrict 

the freedom of certain persons unless the person is supervised in the 

maintainance of the medication schedule prescribed to control violent 

behavior. Section 1 of the act requires the court to place a person with 
a custodian as a condition of baTTT Sectio'1 2 allows the court co 
withhold release on probation unless a custodian is located. Section 3 

requires the Board of Parole to deny parole unless a custodian agrees to 
supervise the parolee and his prescribed schedule of medication. In each 
case it is the Board of Parole or the court who must find that a prisoner 
or a person poses a danger of violent behavior unless the person receives 

medication prescribed to deter the behavior.

The right to refuse treatment has been established. Currently a court or 
Board of Parole is empowered to fix conditions under which a person may be 

granted freedom. As a condition of granting parole, fixing b&il or 
sentencing to probation there can be a requirement that the person take 
medications or obtain treatment. A person under this release rystem who 
exercises their right to refuse treatment forfeits their freedom as a 

trade off.

Because this act is limited in its scope to action of the court and Board 
of Parole it is seen as having no impact on the Division of Mental Health 

and Developmental Disabilities.
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Recommendation; This act is outside the scope of responsibility of the 

Department therefore we make no recommendation at this time.

Recommended by:

Date:

Director, Division o1 

Health and Developmental 
Disabilities

Approved by:
JoKn R. Pugh, Commreioner 

Department of Health & Social 

Services

Date: ^ J  ^ J  ___________________
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LEGISLATIVE AFFAIRS AGENCY

POUCH r STATE CAPITOL 
T'JTTcAU. ALASKA 9981 I 

907-.J65-33G0

H  E M O R A N D U M M a r c h  3, 1986

SUBJECT:

TO:

FROM:

Concer n i n g  the s i t u at ion of persons found not 
g u i l t y  by r easo n of insanity who have been 
r e l e a s e d  from custody but r e m a i n  a potential 
danger to the pu blic peace and safety.
CSHB 423 (HESS)

R e p r e s e n t a t i v e  Gruenber g
H o u s e  HESS
Attn: L i s a  M c L a r e n

Joyce James 
Le g i s l a t i v e nsel

On Friday, F e b ru ary 28, 1986, I spoke by telephone w i t h  Mr. 
Ingo Keilitz, D i r e c t o r  of the Institute on M e n t a l  Disability 
and the Law, the National Center of State Courts, in 
Williamsburg, Virginia. I sought his advice concerning the 
situation of persons found not guilty by r eason of insanity 
who have been r e l e a s e d  from custody b y  the courts w i t h  no 
conditions r e q u iring continued treatment or m e d i c a t i o n  and 
wh o  m a y  thereby pose a poten t i a l  of r e p e ating past criminal 
acts. His advice was as follows.

Regar d i n g  persons already released, if they cannot be civilly 
committ ed there is technically no autho rity for the court, 
no jurisdiction, to impose any conditions. Mr. Keilitz 
indicated three possibilities  of formal m e c h a n i s m s  that 
could be i n te rpreted to al low juri sd i c t i o n  over these p e r­
sons in the future. One involves b r o a d e n i n g  the involuntary 
commitment statutes but this involves the danger of u n f o r e­
seen consequences and was not recommended. The second 
involves taking a serious look at the protectiv e services 
statutes, areas like guardianship. The third involves a 
hard look at the criminal statutes, m a y b e  a n u i s a n c e  crime, 
or "mercy booking. " This could h o w e v e r  be c o mpli cated b y  a 
lack of competency to stand trial.



Represe ntative Max Gruenberg
Page 2
M a r c h  3, 1986

Mr. Keilitz p r e f erred an informal m e c h a n i s m  w h i c h  he called 
an education program, to sensitize the community, menta l  
h e a l t h  officials, and law enforcement agencies to the problem. 
He reported  a situation in W a s h i n g t o n  w h e r e  in response to a 
p r o b l e m  n e w  laws w e r e  enacted to b r o a d e n  the net but the 
result was felt a full year b e fore the laws went into effect 
as a result of h e i g h t e n e d  awareness and the gap that exists 
b e twe en the law and the practice.

Mr. Keilitz r ec ommended looking at the situation as i n d i­
vidual  problems rather than a sys temic one. P ossibilities 
include more agg ressive case management , perhaps involving a 
v o l u n t e e r  program, or an inte rd i s c i p l i n a r y  co-ordinating 
council at the local level comprised of m ent al health  
professionals, the prooecutor, and a judge. This group 
could identify problems and look for p a t c h w o r k  solutions to 
address individuals in need of help.

I also asked about m a k i n g  a prior d e t e r m i n a t i o n  of not 
guilty by reason of insanity part of the c o n sideratio n in 
any later civil commitment proceeding. Besides the obvious 
problems with p r ivacy and confidentiality, Mr. Keilitz felt 
there were practical problems of sharing information b e tween  
agencies. Mr. Keilitz suggested some sort of screeniig 
m e c h a n i s m  in a m ental health facilit y for persons suspected 
as candidates for involuntary c o m m i t m e n t . Hopefully through 
the screening process that information w o u l d  become a v a i l­
able.

Mr. Keilitz offered to send some litera ture w h i c h  I will 
deliver to the committee w h e n  it arrives. If I can be of 
any further assistance, please advise.

JJ:mkr 
m 3 / 107
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M E M O R A N D U M

TO: H O U S E  h ;-:s s  C O M M I T T E E  M E M B E R S

FROM: L I S A  M C L A R E N ,  C O M M I T T E E  S T A F F

RE: CS H O U S E  B I L L  423 (HESS)

DATE; M A R C H  16, 1986

S i n c e  t h e  H o u s e  H E S S  C o m m i t t e e ' s  d e c i s i o n  a t  t h e i r  
F e b r u a r y  19 m e e t i n g  t o  p l a c e  t h i s  b i l l  in s u b c o m m i t t e e ,  o n e  
s u b c o m m i t t e e  m e e t i n g  h a s  b e e n  held. A t  t h a t  t i m e  s t a f f  w a s  
d i r e c t e d  t o  w o r k  w i t h  D a v e  S t a n c l i f f  (for Rep. Shultz) J i m  
S c o l e s  a t  D i v i s i o n  of  C o r r e c t i o n s ,  D i v i s i o n  o f  M e n t a l  
H e a l t h  a n d  J o y c e  J a m e s  (the b i l l ' s  d r a f t e r ) .

A t  t h e  s u b s e q u e n t  w o r k  s e s s i o n s  it w a s  d e c i d e d  t h i s  i s s u e  
i n v o l v e d  t w o  g r o u p s  of  p e o p l e .  O n e  g r o u p  of p e o p l e  are 
t h o s e  w h o  a r e  c u r r e n t l y  in instii a t i o n s  a f t e r  b e i n g  f o u n d  
" n o t  g u i l t y  b y  r e a s o n  o f  insanity'' (N.G.I.) a n d  t h o s e  w h o  
w i l l  in t h e  f u t u r e  b e  p l a c e d  in i n s t i t u t i o n s  b e c a u s e  of 
t h i s  fin d i n g .  T h e  s e c o n d  g r o u p  of  p e o p l e  c o n s i s t s  o f  t h o s e  
w h o  h a v e  a l r e a d y  b e e n  r e l e a s e d  f r o m  a n  i n s t i t u t i o n  a f t e r  
b e i n g  p l a c e d  t h e r e  b e c a u s e  t h e y  w e r e  N . G . I . s

A f t e r  l e n g t h y  d i s c u s s i o n  it w a s  d e c i d e d  t h e r e  w a s  n o  r e m e d y  
f o r  t h i s  s e c o n d  g r o u p  o f  p e o p l e  u n t i l  t h e y  c o m m i t  a n o t h e r  
c r i m e  o t h e r  t h a n  t h e  o t h e r  t e m p o r a r v  c i v i l  c o m m i t t m e n t  
r e m e d i e s .

In  r e s p o n s e  t o  t h e  g a p  e x i s t i n g  f o r  t h e  f i r s t  g r o u p  of 
p e o p l e  s e v e r a l  CSs w e r e  d r a f t e d  w i t h  t h e  3 / 1 4 / 8 6  v e r s i o n  
(in y o u r  folder) b e i n g  t h e  m o s t  r e c e n t  a n d  t h e  m o s t  
r e f i n e d .

T h i s  n e w  CS w a s  c o m p l e t e d  o n  F r i day, M a r c h  14. T h e  
s u b c o m m i t t e e  h a s  n o t  y e t  r e v i e w e d  it. Rep. S h u l t z '  o f f i c e  
w a s  g i v e n  a c o p y  of t h i s  CS t h i s  m o r n i n g .



MEMORANDUM
R e p r e s e n t a t i v e  D o n  C l o cks in 
M a j o r i t y  L e a d e r

vJ o h n  B, S alemi 
eputy P u b l i c  D e f ender

SHU 423 (HESS)
An Act r e l a t i n g  to c e r tain m e n t a l l y  ill p e r s o n s , "  

April 18, 1986

Per your request, this m e m o r a n d u m  discusses b r i e f l y  the a b o v e­
re f e r e n c e d  proposed legislation.

P r o p o s e d  1 2 , 4 7 ,090(k) appea rs to offer the court a m i d d l e  
g r o u n d  in deter m i n i n g  the a p p r o p r i a t e  d ispos ition of a p e r s o n  
found not g uilty by r e a s o n  of insanity. Termed  "conditional 
release", the court is given a u t h or ity to place a p e r s o n  who 
has L e e n  found not g u ilt y b y  r eason of insanity on the e q u i­
vale n t  of supervised probation. Proba t i o n  for convicted persons 
is limited to five years u nder AS 12,55 0 9 0 ( c ) ,"a nc Titu'hat 
r e g a r d  is less pun itive than the measure! proposed through 
CSHB 423, C o n s titutional issues related to due process ( f unda­
me n t a l  fairness) and equal protec t i o n  (treatment) m a y  be trigg e r e d  
b e c a u s e  of this anomaly.

S u b s e c t i o n  (e) of the p r o posa l m a y  be con strued as a d e p a rtu re 
from court rules g o v e r n i n g  petitions for m o d i f i c a t i o n  (See 
A l a s k a  Rules Criminal P r o c e d u r e  35),

The o f f e r e d  a m endment to AS 12.47.090(d) presents substantial 
c o n s t i t u t i o n a l  questions, The existing statute (AS 12.47.090) 
al r e a d y  requires  that a p e r s o n  found not g u i l t y  by reason of 
i n s a n i t y  is h e l d  "in custody" or ot her w i s e  committed unless he 
or she establi shes b y  clear and convincin g evidence "that the 
d e f e n d a n t  is not p r e s e n t l y  suff ering f::om any m e n t a l  d i s e a s e , , , "
AS 12.47.090(c), T h e  o p e r a t i v e  words are then defined in 
s u b s e c t i o n  (j) of t^e statute. The proposed amendment confuses 
the issue for r e v i e w  under su bsection (c)„ A  person could 
sa t i s f y  the requ irements of subs ec t i o n  (c) ard yet be 
d e n i e d  r e l i e f  because of the amendment. This c o n t r a d i c t i o n  in 
the sta tute w i l l  m a k e  it suscep t i b l e  to challenge, both b e c a u s e  
of the a r b i t r a r y  standards it suggests (due process) and the
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Repres e n t a t i v e  Don C l o c k s i n  
Page 2
April 18, 1986

vagueness it creates in an o t h e r w i s e  succinct statement of the 
factual issue to be reviewed. The amendment essentially asks 
the court or trier o.' fac t to m a k e  fine distinctions b e t w e e n  
"curing" or "correcting" m e n t a l  illness as compared w i t h  
"controlling" came, ^uch a standard is meaningless in the 
context of m e n t a l  illiiess and invites a rbit r a r y  decisions b y  a 
judge or jury.

Given the impact such an a m e n d m e n t  w o u l d  have o n  the overall 
statutory framework, I b e l i e v e  a complete analysis of the 
constitution al ramific ations should be undertaken. Time did 
not permit such analysis in this mer random, Also, he alth  
care prof essionals should b e  permitted  to provide input as 
to whether the d i st inctions b e t w e e n  "cure", "correct and 
"control" are real or illusory,

Please c o n tact me if there is addit ional inform ation T am to 
provide,

J S : sh
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W O R K  DRAFT WORK DRAFT WORK DRAFT

Original sponsors: Shultz and Marrou

IN THE HOUSE BY THE JUDIC I A R Y  COMMITTEE

CS FOR HOUSE BILL NO. 423 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to persons found not guilty by

reason of insanity."

BE IT ENACTED BY THE LE GISL A T U R E  OF THE STATE OF ALASKA:

* Section 1. AS 12.47.090 is amended by adding new subsections to read:

(k) If the court finds that a defendant committed under (b) or

(c) of this section can be adequately controlled and treated in the 

community w i t h  proper supervision, the court may order the defendant 

conditionally released from confinement under AS 12.47.092 for a 

period of time not to exceed the m a ximum term of imprisonment for the 

crime for which the defendant was acquitted under AS 12.47.010 or , 

12.47.020(b) or until the mental illness is cured or corrected, j  

whichever first occurs, as determined at a hearing under (c) of this 

s e c t i o n .

(1) For purposes of this section, a mental illness that is c o n­

trolled by m e d i c a t i o n  or treatment is not corrected.

* Sec. 2. AS 12.47 is amended by adding a new section to read:

Sec. 12.47.092. PROCEDURE FOR CONDITIONAL RELEASE. (a) A 

defendant committed to the custody of the commissioner of health and 

social services under AS 12.47.090(b) or (c) may be conditionally 

released from confinement subject to the conditions and requirements 

for treatment that the court m a y  impose, and placed under the s uper­

vision of the Department of Health and Social Services, a local g o v­

ernment agency, a private agency, or an adult, who agrees to assume 

supervision of the defendant.

-1- CSHB 423( Jud)
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(b) The commissioner of health and social services or the com 

missioner's authorized rep resentative shall submit, at a minimum  

quarterly written reports to the court describing the d e f e n d a n t 1: 

progress in treatment, compliance with conditions of release, a m  

other information required by the court for defendants conditional!} 

released under this section.

(c) A person or agency responsible for supervision or treatment 

under an order for conditional release shall immediately n o tify the 

commissioner of health and social services upon the defendant's fail­

ure to appear for required m e d i c a t i o n  or treatment, or for failure to 

comply with other conditions imposed by the court.

(d) If the court, after petition or on its own motion, 

reasonably believes that a conditionally released defendant is failing 

to adhere to the terms and conditions of the conditional release, the 

court may order that the conditionally released defendant be 

apprehended and held until a hear .ng can be scheduled w i t h  the court 

to determine the facts and whethei or not the defendant's conditional 

release should be revoked or modified. Kcthing in this subsection  is 

intended to limit procedures available for emergency situations, 

including emergency detention under AS 47.30.705.

(e) The commissioner of health and social services or the c ondi­

tionally released defendant m a y  petition the court for m o d i f i c a t i o n  of 

an order of conditional release. A petition by the de fendant for 

modification of conditional release may not be filed m o r e  often than 

once every six months.

(f) A defendant condit ionally releafed under AS 1 2 . 4 7 . 0 9 0 (k) may 

petition the court for discharge in accordance with AS 12.47.090(e).

* Sec. 3. This Act applies to a defendant committed under former

AS 12.45.090 or AS 12.47.090 who is under the custody of the D epar tment o>

CSHB 423(Jud) -2-
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H e a l t h  and S o c i a l  S e r v i c e s  on the e f f e c t i v e  date of this Act.

'■•'I
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W O R K  DRAFT

Original sponsors: Shultz and M arrou

BY THE HEALTH, E D U C A T I O N  AND 
IN THE HOUSE S O C I A L  SERVICES C O M M ITTEE

CS F O R  H O U S E  BILL NO. 423 (HESS)

IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - SECOND  SESSION

A BILL

For an Act entitled: "An Act r e l ating to c e r tain m e n t a l l y  ill persons."

BE IT ENACTED BY THE L E G I S L A T U R E  OF THE STATE O F  ALASKA:

* Section 1. AS 12.47.090 is amended by a d d i n g  a n e w  s ubse ction to 

r e a d :

(k) If the court finds that a de fendant co mmitted und er (b) or

(c) of this section can be adequately c o n t r o l l e d  and t r eated in the 

community w i t h  p r o p e r  supervision, the court m a y  order the defendant 

condition ally r e l e a s e d  f r o m  confinement under AS 12.47.092 for a 

period of time not to e xceed the maximum t e r m  of imprisonm ent for the 

crime for w h i c h  the defendant was a c q u i t t e d  under AS 12.47.010 or 

12.47.020(b) or unt il the m ental illness is cured or corrected as 

determined at a h e a r i n g  u n d e r  (c) of this section.

* Sec. 2. AS 12.47 is a m e n d e d  by adding a n e w  section to read:

Sec. 12.47.092. P R O C E D U R E  FOR C O N D I T I O N A L  RELEASE. (a) A 

defendant c o m m i t t e d  to the custody of the c o mmission er of h e a l t h  and 

social services u n d e r  AS 12.47.090(h) or (c) may be conditionally 

released f r o m  c o n f i n e m e n t  subject to the condi tions and requirements 

for treatment that the court m a y  imp*- 'e, a n d  p l aced u n d e r  the super­

vision of the D e p a r t m e n t  of H ealth t Social Services, a local gov­

ernment agency, a p r i v a t e  agency, or an adult, v n o  agrees to assume 

supervision of the defendant.

(b) T h e  c o m m i s s i o n e r  of health and social services or the com­

missioner's a u t h o r i z e d  represe ntative shall submit, at a minimum, 

quarterly w r i t t e n  r e port s to the court desc ri b i n g  the defendant's

-1- CSHB 4 2 3 (HESS)
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progress in treatment, compliance w i t h  c o nditions of release, and 

other i n f o r m a t i o n  r e q u i r e d  by the court f o r  defendants conditionally 

released u n d e r  this section.

(c) A  person or a g e ncy responsible f o r  s upervision  or treatment 

under an o r d e r  for conditional release s h a l l  i mmediately n otify the 

commissi oner of health and social services upon  the defendant's fail­

ure to a p p e a r  for r e q u i r e d  medication or treatment, or for failure to 

comply w i t h  other conditions imposed by t h e  court.

(d) If the court after petition or o n  its own m o t i o n  reasonably 

believes t h a t  a c o n d i t i o n a l l y  released d e f e n d a n t  is f a iling to adhere 

to the t erm s and conditions of the c o n d i t i o n a l  release, the court may 

order that the c o n d i t i o n a l l y  released d e f e n d a n t  be a p prehended and 

held by t h e  Department of Health and S o c i a l  Services until a hearing 

can be s c h e d u l e d  w i t h  the court to d e t e r m i n e  the facts and whether or 

not the d e f e n d a n t ' s  conditio nal release s h o u l d  be r e voked or modified. 

Nothing in this subsection  is intended to limit p rocedures available 

for e m e r g e n c y  situations including e m e r g e n c y  deten tion u n d e r  AS 47.- 

30.705.

(e) T h e  c o mmission er of health and s o c i a l  services or the condi­

tionally r e l e a s e d  defendant m a y  petition t h e  court for m o d i f i c a t i o n  of 

an order o f  conditional release. |a  p e t i t i o n  by the defendant for 

m o d i f i c a t i o n  of conditional release may n o t  be filed m o r e  often than 

once every six months.

(f) A  defendant c o n dition ally r e l e a s e d  under AS 1 2 . 4 7 .090(k) may 

petition the court for d i s c harg e in a c c o r d a n c e  w i t h  AS 1 2 . 4 7 . 0 9 0 (e)7j

* Sec. 3. This  Act applies to a d e f e n d a n t  committed u n d e r  former 

AS 12.45.090 or A S  12.47.090 w h o  is under the c u s t o d y  of the Departme nt of 

H ealth and S o c i a l  Services on the effective date of this Act.

CSHB 4 2 3 (HESS) -2-
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a r r o u

BY THE HEALTH, E D U C A T I O N  
AND SOCIAL SERVICES COMMITTEE

E BI LL NO. 423 (HESS)

JRE OF THE STATE OF A L A S K A

ISLATURE - SECOND SESSION

A  BILL

l a t i n g  to c e r t a i n  m e n t a l l y  ill p e r s o n s  anc 

for t h e i r  c o n d u c t  f o l l o w i n g  r e l e a s e . "

OF THE STATE OF ALASKA: 

is a m e n d e d  to read:

:ted u n d e r  (b) or (c) o f  th i s  s e c t i o n  shall 

riod o f  t i m e  n o t  to e x c e e d  the m a x i m u m  tenr 

Lme f o r  w h i c h  the d e f e n d a n t  w a s  a c q u i t t e d  

7 . 0 2 0 ( b )  or u n t i l  the m e n t a l  i l l n e s s  is 

itermined at a h e a r i n g  u n d e r  (e) o f  this

a m e n d e d  to read:

m e a n s  a d e t e r m i n a t i o n  i n v o l v i n g  b o t h  the 

the d e f e n d a n t  w i l l  c o m m i t  an a c t  t h r e a t e n -  

ety, as w e l l  as the m a g n i t u d e  o f  the h a m  

e s u l t  f r o m  t h i s  c o n d u c t ;  a f i n d i n g  t h a t  £ 

y  r e s u l t  f r o m  a g r e a t  r i s k  of r e l a t i v e l >  

p r o p e r t y ,  or m a y  r e s u l t  f r o m  a r e l a t i v e l >  

tarin to p e r s o n s  or p r o p e r t y ;  

es s "  m e a n s  a n y  m e n t a l  c o n d i t i o n  t h a t  in- 

ie d e f e n d a n t  to be d a n g e r o u s  to the pub l i c  

s a d a n g e r o u s  or v i o l e n t  m e n t a l  c o n d i t i o r  

ition p r e s c r i b e d  to d e t e r  the d a n g e r o u s  or 

)wever, it is n o t  r e q u i r e d  t h a t  the m e n t a l  

-1- CSHB 4 2 3 (HESS)
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illness be sufficient to exclude criminal respon s i b i l i t y  u n d e r  AS 12.- 

47.010, or that the m ental illness p r e s e n t l y  suffered  by the defendant 

be the same one the defendant suf fered at the time of the criminal 

c o n d u c t .

* Sec. 3. AS 12.47.130 is amended to read:

Sec. 12.47.130. DEFINITIONS.. In this chapter

(1) "affirmat ive defense" has the m e a n i n g  given in AS 11.-

8 1 . 9 0 0 ( b ) ;

(2) "culpable m e n t a l  state" has the m e a n i n g  given in 

AS 11.81.900(b);

(3) "mental disease or defect" means a disorder of thought 

or m o o d  that subst a n t i a l l y  impairs judgment, behavior, capacity to 

recogn ize reality, or ability to cope w i t h  the ordinary demands of 

life and includes a dangerous or v i o l e n t  m e n t a l  condi tion that is 

contr o l l e d  by m e d i c a t i o n  p r e s c r i b e d  to deter the dangerous or violent 

mental c o n d i t i o n ; "mental disease or defect" also includes mental 

retardation, w h i c h  m e a n s  a s i g n i f i c a n t l y  b e l o w  average gene ral i n t e l­

lectual f u n c t i o n i n g  that impairs a p e r s o n ' s  a b il ity to adapt to or 

cope w i t h  the o r d i n a r y  demands of life.

* Sec. 4. AS 47.30.700(a) is a m ended to read: j

(a) U p o n  p e t i t i o n  of any adult, a judge shall i mm ediately c o n­

duct a s c r e en ing i n v e s t i g a t i o n  or direct a local m e n t a l  h e a l t h  p r o f e s­

sional emplo y e d  by the department or b y  a local m e n t a l  h e a l t h  program  

that r e c ei ves m o n e y  f r o m  the depart ment u n d e r  AS 47.30.520 - 47.30.620 

or a n o t h e r  m e n t a l  h e a l t h  p r o f e s s i o n a l  desig n a t e d  by the judge, to 

conduct a screening i n v e s t i g a t i o n  of the p e r s o n  alleged to be mentally 

ill and, as a result of that condition, alleged to be gravely  disabled 

or to p r e s e n t  a likeli h o o d  of serious h a r m  to self or others. W ithin 

48 hours after the c o m p l e t i o n  of the scree n i n g  investigation, a judge 

CSHB 423(HESS) -2-



may issue an ex p arte order o rally or in writing, stating that there 

is p r o b a b l e  cause to b e l i e v e  the r e s p o n d e n t  is m e n t a l l y  ill and that 

condition causes the r e s p o n d e n t  to be gravely  d i s able d or to present a 

l ikelihood of serious h a r m  to self or others. In m a k i n g  this d e t e r­

mina t i o n  the judge shall c o n s i d e r  the likelihood of serious h a r m  to 

self or others if the p e r s o n  has a dangerous or v i o l e n t  m e n t a l  c o n d i­

tion that is only c o n t r o l l e d  by m e d i c a t i o n  p r e s c r i b e d  to deter that 

dangerous or v i o l e n t  m e n t a l  condition  and the p e rson does not take the 

p r e s c r i b e d  medication. The court shall provide findings on w h i c h  the 

c onclu s i o n  is based, a p p oint an at tor n e y  to represent the respondent, 

and may direct that a peace o f fic er take the r e s p o n d e n t  into custody 

and deliver the r e s p o n d e n t  to the n e ar est a p p r o p r i a t e  facility for 

em e r gency e x a m i n a t i o n  or treatment. The ex parce order shall be 

provi d e d  to the r e s p o n d e n t  and m a d e  a pa^t  of the r e s pondent 's c l i n­

ical record. The court shall c o nfi rm an oral order in w r i t i n g  w it hin 

24 hours after it is issued.

* Sec. 5. A S  47.30.815(b) is a m e n d e d  to read:

(b) T h e  f o l l o w i n g  p e r s o n s  m a y  n o t  b e  h e l d  c i v i l l y  or c r i m i n a l l y  

l i a b l e  for d e t a i n i n g  a p e r s o n  u n d e r  AS  47.30.700 - 47.30.915 [OR F O R  

R E L E A S I N G  A  P E R S O N  U N D E R  A S  4 7.30.700 - 47-30.915 A T  O R  B E F O R E  T H E  END 

O F  T H E  P E R I O D  F O R  W H I C H  T H E  P E R S O N  W A S  A D M I T T E D  O R  C O M M I T T E D  F O R  

E V A L U A T I O N  O R  T R E A T M E N T ]  if the p e r s o n s  h a v e  p e r f o r m e d  t h e i r  d u t i e s  in 

g o o d  f a i t h  a n d  w i t h o u t  g r o s s  n e g l i g e n c e , b u t  m a y  b e  h e l d  c i v i l l y  ?r 

c r i m i n a l l y  l i a b l e  f o r  r e l e a s i n g  a p e r s o n  u n d e r  A S  47.30.700 - 

47.-0.915 at or b e f o r e  the e n d  o f  the p e r i o d  f o r  w h i c h  the p e r s o n  was 

a d m i t t e d  or c o m m i t t e d  f o r  e v a l u a t i o n  or t r e a t m e n t  if the p e r s o n  r e­

q u i r e s  m e d i c a t i o n  p r e s c r i b e d  to d e t e r  a d a n g e r o u s  or v i o l e n t  m e n t a l  

c o n d i t i o n  and d o e s  c o m m i t  a d a n g e r o u s  or v i o l e n t  a c t :

(1) an o f f i c e r  of a public or private agency;

-3- CSHB 4 2 3 (HESS)



(2) the superintendent, the professional p e r s o n  in charge, 

the p rofes s i o n a l  de signee of the p r o f e s s i o n a l  p e r s o n  in charge, and 

the a t t e nding  staff of a public or p r i v a t e  agency;

(3) a p u blic of ficial p e r f o r m i n g  functions n e c e s s a r y  to the j 

a d m i n i s t r a t i o n  of AS 47.30.700 - 47.30.915; j
(4) a peace officer or m e n t a l  h ealth p r o f e s s i o n a l  r e s p o n s i­

ble for detainin g or t r anspor ting a person under AS 47.3 0.700 - 

47.30.915.

* Sec. 6. AS 47.30.915(12) is amended to read:

(12) "mental illness" me ans an organic, mental, or emotional 

i mpairment that has s ubstantial  adverse effects on an individual 's 

a b i l i t y  to exerc ise conscious cont rol of the individual's actions or 

a b i l i t y  to per ceive r e a l i t y  or to r e a s o n  or u n d e r s t a n d , and includes a 

dangerous or v i o l e n t  m e n t a l  condition that is controlled by m e d i c a t i o n  

p r e s c r i b e d  to deter that dangerous or v i o l e n t  u'ehavior; m e n t a l  r e t a r­

dation, epilepsy, drug addiction, and a l c o h o l i s m  do not per se c o n s t i­

tute m e n t a l  illness, although persons  suffering from these conditions 

m a y  also be suffering f r o m  m e n t a l  illness;

CSHB 4 2 3 (HESS) -4-



§ 12.30.010 A l a s k a  S t a t u t e s  

N O T E S  T O  D E C IS IO N S

§ 12.30.010

A pplied  in Ahmaogak v. State, Sup. Ct. 
Op. No. 1857 (File  No. 4171). 595 P.2d 985 
(1979). Chapter 30. Bail.
Section
10. Bail before conviction is matter of 

right
20. Release before trial 
25. Release before trial in cases involving 

domestic violence.
30. Appeal-from conditions of release

Section
40. Release after conviction 
50. Release of material witnesses 
60. Violation of conditions 
70. Contempt 
80. Definitions

R ev iso r’s note9. — Chapter 20, S LA  
1966, which repealed and reenacted this 
chapter, was based largely on SB  1357, 
89th Congress, First Session.

C ro ss  references. — For court rules on 
bail, see Cr. R. 41; for constitutional provi­

sions, see art. I, sec. 11, Alaska Constitu­
tion.

Colla tera l references. — 8 Am. Jur. 
2d, Bail and Recognizance, 8 1 c* seq.

8 C.J.S., Bail, § 29 et seq.

Sec. 12.30.010. Bail before conviction is matter of right. The
defendant in a criminal proceeding is entitled to be admitted to bail 
before conviction as a matter of right. (§ 1 ch 20 SLA 1966)

N O T E S  T O  D E C IS IO N S

Th is  se ction  was part o f  the original 
A laska Bail R eform  A c t  and has 
remained unchanged. Martin v. State, 
Sup. Ct. Op. No. 983 (File No. 1785), 517 
P.2d 1389 (1974).

A S  12.30.020 im plem ents right o f bail 
afforded by this section. — Since both 
this section and A S  12.30.020. were part of 
the Alaska Bail Reform Act, A S  12.30.020 
must be taken to recognize and to imple­
ment the right 1 0  bail alTorded by this f i c ­
tion. Martin v. State, Sup. Ct. Op. No. 983 
(File  No. 1785), 517 P.2d 1389 (1974).

T h e  1967 am endm ents to A S  
12.30.020 do not perm it detention  o f 
persons w ithou t bail. — See Martin v. 
State, Sup. Ct. Op. No. 983 (File  No. 1785), 
517 P.2d 1389 (1974).

T h e  right to bail under this section  is 
guaranteed p rio r to conv iction . Martin 
v. State, Sup. Ct. Op. No. 983 (File  No. 
1785), 517 P.2d 1389 (1974).

Denial o f  bail p rior to con v iction  is 
unconstitutional. — An order denying 
bail to one accused of a crime, but not yet 
convicted, is in violation of Alaska Const., 
art. I, 8 11, and the provisions of the 
Alaska Bail Reform Act. Gilbert " State, 
Sup. Ct. Op. No. 1190 (File No. 26j 6), 540 
P.2d 485 (1975).

B u t trial judge m ay consider danger 
to com m unity  in assessing am ount o f 
bail. — Although he may not deny bail to 
an accused, Drior to conviction, the trial 
judge can considur danger to the commu­
nity as a factor in assessing the amount of 
bail or fixing the terms of a conditional 
release. He is in a far better position than 
an appellate court to assess the evidence 
and to determine, in the first instance, 
what alternatives are available, and the 
amount of bail that should be required. 
Gilbert v. State, Sup. Ct. Op. No. 1190 
(File No. 2656), 540 P.2d 485 (1975).
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Th e  purpose o f  bail in the
admininistration of criminal justice is to 
insure the defendant's appearance at trial. 
Reeves v. State. Sup. Ct. Op. No. 329 (File 
No. 683). 411 P.2d 212 (1966).

A n  indigent defendant does not have 
an absolute right to be released on his 
own recognizance prior to trial. Reeves v. 
State, Sup. Ct. Op. No. 329 (File  No. 683), 
411 P.2d 212 (1966); Gilbert v. State. Sup. 
Ct. Op. No. 1190 (File No. 2656), 540 P.2d 
485 (1975).

Pn trial release for all indigent defen- 
dan’ i is not required by any provisions of 
the Criminal Code or under the federal 
co' stitution or the Alaska Constitution. 
Reeves v. State, Sup. Ct. Op. No. 329 (File 
No. 683), 411 P.2d 212 (1966).

Probationer not entitled to bail 
under this section. — When a defendant 
reaches the status of a probationer, he can 
no longer claim the right to bail protected 
bv this section. Martin v. State, Sup. Ct. 
Op. No. 983 (File  No. 1785), 517 P.2d 1389 
(1974).

The  denial of bail may constitute a 
needless disruption of the probation pro­
cess negating the program’s objectives of 
rehabilitation and eventual integration 
into society. Martin v. State, Sup. Ct. Op. 
No. 983 (File No. 1785), 517 P.2d 1389 
(1974).

B u t bail should be w ithheld  pending 
probation revo ca tion  p roceedings 
only in unusual cases. Martin v. State, 
Sup. Ct. Op. No. 983 (File  No. 1785), 517 
P.2d 1389 (1974).

T h e  ability o f  an arrestee to obtain a 
prom pt release by posting bail for a 
petty offense should not depend on the 
fortuitous circumstance of one having 
sufficient money on his person to post the 
bail at the lime he arrives at the jail. Many 
people do not carry much cash on their per­
son. These persons should be permitted 
access to a telephone in order to get in 
touch with a relative, an employer, a 
friend, or an attorney, who could come to 
the stationhouse within a reasonable time 
and put up the necessary bail. Whether 
circumstances justify a variance will 
depend on the particular facts involved. 
Zehrung v. State, Sup. Ct. Op. No. 1501 
(File No. 2823), 569 P.2d 189 (1977),

modified on rehearing, 573 P.2d 858
(1978), wherein the supreme court held 
that its rule set forth in 569 P.2d 189 
(1977), that one who is arrested and 
brought tc jail for a minor offense for 
which bail has already been set in a bail 
schedule should be given a reasonable 
opportunity to post bail before being 
booked and searched, should normally be 
followed unless exigencies demand a 
different course of action, and that 
whether circumstances justify a variance 
will depend on the particular facts 
involved and must be determined in an 
adversary proceeding on a case-by-case 
basis.

S u ch  released arrestee should not be 
subjected  to booking procedures. — 
Where a jail had heen provided with a bail 
schedule for petty offenses, the purpose of 
which was to afford an arrestee the oppor­
tunity to avoid incarceration by posting 
the established bail without need to 
appear before a magistrate, if one is 
arrested for a petty offense and has suffi­
cient funds on his person to post the estab­
lished bail when brought to the jail 
facility, he should be released immedi­
ately. There is no reason to subject su :h an 
arrestee to booking procedures with the 
resultant inventory search of his person 
since he is not to be incarcerated. Zehrung 
v. State, Sup. Ct. Op No. 1501 (File No. 
2823), 569 P.2d 189 (1977), modified on 
rehearing, 573 P.2d 858 (1978), wherein 
the supreme court held that its rule sot 
forth in 569 P.2d 189 (1977), that one- vho 
is arrested and brought to jail for a .ninor 
offense for which bail has alrea•‘j Deen set 
in a bail schedule should )• given a rea­
sonable opportunity t»- :ost bail before 
being booked and se^cried, should nor­
mally be followed unless exigencies 
demand a different course of action, and 
that whether circumstances justify a vari­
ance will depend on the particular facts 
involved and must be determined in an 
adversary proceeding on a case-by-case 
basis.

A s iO la ck  o f  authority  o f trial cou rts  
to co n d u ct in cam era bail hearings, see 
note to A S  12.30.020. Carman v. State, 
Sup. Ct. Op. No. 1428 (File No. 3255). 564 
P.2d 361 (1977).

Collateral re f°rcn ces. — Insanity of 
accused as affecting nght to bail in crim­
inal case. 11 ALR3d i385.

Right of bail in proceedings in juvenile 
courts, 53 ALR3d 848.
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Sec. 12.30.020. Release before trial, (a) A  person charged with an 
offense shall, at that person’s first appearance before a judicial officer, 
be ordered released pending trial on the person’s personal recognizance 
or upon the execution of an unsecured appearance bond in an amount 
specified by the judicial officer unless the offense is an unclassified 
felony or class A  felony or unless the officer determines that the release 
of the person will not reasonably assure the appearance of the person 
as required, or will pose a danger to other persons and the community. 
If the offense with which a person is charged is a felony, on motion of 
the prosecuting attorney, the judicial officer may allow the prosecuting 
attorney up to 48 hours to demonstrate that release of the person on the 
person’s personal recognizance or upon the execution of an unsecured 
appearance bond will not reasonably assure the appearance of the 
person, or will pose a danger to other persons and the community.
(b) If a judicial officer determines under (a) of this section that the 

release of a person will not reasonably assure the appearance of the 
person, or will nose a danger to other persons and the community, the 
judicial office;, may

(1) place the person in the custody of a designated person or orga­
nization agreeing to supervise the person;
(2) place restrictions on the travel, association, or place of abode of 

the person during the period of release;
(3) require the person to return to custody after daylight hours on 

designated conditions;
(4) require the execution of an appearance bond in a specified 

amount and the deposit in the registry of the court, in cash or othei 
security, a sum not to exceed 10 per cent of the amount of the bond; the 
deposit to be returned upon the performance of the condition of release;

(5) require the execution of a bail bond with sufficient solvent 
sureties or the deposit of cash; or

(6) impose any other condition considered reasonably necessary to 
assure the defendant’s appearance as required and the safety of other 
persons and the community.
(c) In determining the conditions of release under (b) of this section, 

the judicial officer shall take into account
(1) the nature and circumstances of the offense charged,
(2) the weight of the evidence against the person,
(31 the person’s family ties,
(4) the person’s employment,
(5) the person’s financial resources,
(6) the person’s character and mental condition,
(7) the length of the person’s residence in the community,
(8) the person’s record of convictions,
(9) the person’s record of appearance at cour'. proceedings,
(10) the flight of the accused to avoid prosecution or the person’s 

failure to appear at court proceedings.
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fd) A  judicial officer authorizing the release of a person under this 
section shall issue an order containing a statement of the conditions 
imposed.
(e> The judicial officer shall inform the person of the penalties which 

may be imposed for a violation of the conditions of release and advise 
the person that a warrant for the person’s arrest will be issued immedi­
ately upon a violation.
(f) A  person who remains in custody 48 hours after appearing before 

a judicial officer because of inability to meet the conditions of release 
shall, upon application, be entitleu to have the conditions reviewed by 
the judicial officer who imposed them. If the judicial officer who 
imposed the conditions of release is not available, any other judicial 
officer in the district may review the conditions. If the conditions are 
not amended and the person remains in custody, the judicial officer 
shall set out in writing the reasons for requiring the conditions 
imposed.
fg) Ajudicial officer who orders the release of a person on a condition 

specified in (bl of this section may at any time amend the order to 
impose additional or different conditions of release, or to release the 
person under (a.) of this section.
(h) Information offered or introduced at u hearing before ajudicial 

officer to determine the conditions of release need not conform to the 
rules governing the admissibility of evidence in a court of law, (8 1 ch 
20 SLA 1966; a m  §8 1, 2 ch 112 SLA 1967; a m  88 1, 2 ch 39 SLA 1974; 
am  8 16 ch 143 SLA 1982)

E ffe c t  o f am endm ents. — The 1982 
amendment inserted "the offense is an 
unclassified felony or class A  felony or

unless” in the first sentence of subsection 
tai.

N O T E S  T O  D E C IS IO N S

Section  im plem ents right to bail 
afforded by A S  12.30.010. — Since hoth 
this section and A S  12.30.010 were part of 
the Alaska Bail P form Act, this section 
must be taken to recognize and to imple­
ment the right to bail afforded by A S  
12.30.010. Martin v. State. Sup. Ct. Op. 
No. 983 (File No. 1785), 517 P.2d 1389 
(1974).

T h e  intent o f  the 1967 am endm ent o f 
thi9 section seemingly was to permit a 
judicial officer to consider "danger to the 
community" as a factor in setting bail. The 
legislature could not infringe upon the 
constitutional right of bail. Martin v. 
State. Sup. Ct. Op. Nc 983 (File  No. 1785). 
517 P.2d 1389 11974).

T h e  1967 am endm ents do not perm it 
the detention o f  persons w ithou t bail. 
Martin v. State. Sup. Ct. Op. No. 983 (File

No. 1785). 517 P 2d 1389 (1974).
T h e  "unless” clause in subsection (a) 

relates only to denial of personal recogni­
zance or an unsecured appearance bond 
and not to the right of bail. Martin v. State. 
Sup. Ct. Op. No. 983 (File No. 1785). 517 
P.2d 1389 (1974).

T ria l judges have wide latitude in
imposing suitab’e conditions for 
prehearing release, other than the denial 
of bail. Martin v. State, Sup. Ct. Op. No. 
9S3 (File No. 1785), 517 P.2d 1389 (1974).

Although the trial court may not deny 
bail to an accused, the trial judge can con­
sider danger to the community as a factor 
in assessing the amount of bail or fixing 
the terms of a conditional release. Martin 
v. State, Sup. Ct. Op. No. 983 i File No. 
17S5), 517 P.2d 1389 H974..
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Evidence relevant in determ ining 
am ount of bail o r conditions of release. 
— Evidence in bail proceedings to the 
effect that an accused a danger to the 
community has been decreed relevant by 
the legislature for the purpose of 
determining either the amount of bail or 
conditions of release. Carman v. State. 
Sup. Ct. Op. No. 1428 'File No. 3255), 5C4 
P.2d 361 <1977).

A laska's Bail Reform Act contem ­
plates a  hearing  a t w hich bail m atters 
a re  to bn determ ined. Carman v. State, 
Sup. Ct. Op. No. 1428 (File No. 3255), 564 
P.2d 361 <1977).

Rights of accused a t hearing. — At 
hearings to determine bail matters the 
accused is entitled to confront all wit­
nesses who have given testimony 
regarding the amount of bail, or the terms 
and conditions of bail, as well os to refute 
such testimony and to present rebuttal

evidence. Carman v. State. Sup. Ct. Op. 
No. 1423 'File No. 3255), 564 P.2d 361 
<1977).

In cam era bail hearings not au tho­
rized. — Neither Alaska's Bail Reform 
Act nor the rules of criminal procedure 
authorize the trial courts of Alaska to con­
duct ill camera bail hearings. Carman v. 
State, Sup. Ct. Op. No. 1428 (File No. 
3255). 564 P.2d 361 <1977).

Acceptance of ex parte in camera evi­
dence in conjunction with bail hearings i3 
antithetical to well established concepts of 
a fair adversarial hearing. Carman v. 
State, Sup. Ct. On. No. 1428 (File No. 
3255). 564 P.2d 361 < 1977).

Applied in Padgett v. State. Sup. Ct. 
Op. No. 1801 (File No. 3317). 59l P.2d 432
(1979): Short v. State. Sup. Ct. Op. No. 
1938 (File No. 4578). 600 P.2d 20 <1979); 
A.M. v. State. Ct. App. Op. No. 150 (File 
No. 6105), 653 P.2d 346 1982).

C ollateral references. — Burden of 
proof, wher? bail is sought before judg­
ment but after indictment in capital case, 
as to whether proof is evident or the pre­
sumption great, 89 ALR2d 355.

Application of state statutes estab­
lishing pretrial release of accused on 
personal recognizance as presumptive 
form of release 78 ALR3d 780.

Sec. 12.30.C25. Release before trial in cases involving domes­
tic violence, (a) In determining the conditions of release under AS
12.30.020 in cases invoking domestic violence, the court shall consider 
the following conditions and impose one or more conditions it considers 
reasonably necessary to protect the alleged victim of the domestk 
violence, including ordering the defendant

(1) not to subject the victim to further domestic violence:
(2) to vacate the home of the victim;
(3) not to contact the victim other than through counsel:
(4) to engage in personal or family counseling:
(5) to refrain from the consumption of alcohol or the use of drugs.
(b) As used in this section, "domestic violence’’ means a crime speci­

fied in AS 11.41 when the victim is a spouse or a former spouse of the 
defendant, a member of the social unit comprised of chose living 
together in the same dwelling as the defendant, or a person who is not 
a spouse or former spouse of the defendant but who previously lived in 
a spousal relationship with the defendant. (§ 35 ch 102 SLA 1980; am 
§ 12 ch 61 SLA 1982)

Cross references. — For injunctive 
relief in domestic violence cases, '-ee AS 
25.35.

Effect of am endm ents. — The 1982 
amendment substituted "when the victim 
is a spouse or a former spouse of the defen-
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dant" for "committed against a spouse, a 
former spouse, or" in subsection ib), and 
added the language beginning "or a person

who is not a spouse or former spouse” to 
the end of that subsection.

Sec. 12.30.030. Appeal from conditions of release, ia) A person 
who remains in custody after a review provided for in AS 12.30.020(f) 
may move the court having original jurisdiction over the offense to 
amend the order. The motion shall be determined promptly.

(b) When a court denies a motion under (a) of this section or condi­
tions of release have beer, imposed by the court having original juris­
diction over the offense, an appeal may be taken to the court having 
appeilate jurisdiction over the court denying the motion or imposing 
the conditions subject to th z rules of the Supreme Court of Alaska, and 
the District Court Rules of Criminal Procedure. The order of the lower 
court shall be affirmed unless it is found that the lower court abused 
its discretion. If it is held that the lower court did abuse its discretion, 
the appeilate court may modify, vacate, set aside, reverse, remand the 
action for further proceeding, or remand the action directing entry of 
the appropriate order, which may include ordering the person to be 
released under AS 12.30.020(a). The appeui shall be determined 
promptly. (S 1 ch 20 SLA 1966; am S 12 ch 69 SLA 1970)
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Alaska’s Bail Reform Act provides 
for expeditious review of bail deter­
minations. Carman v. State. Sup. Cl. Op. 
No. 142S (File No. 32551. 564 R2d 361
(1977).

The need for rap id  review  of bail 
o rders is reflected in this section. 
Martin v, State. Sup. Ct. Op. No. 9S3 (File 
No. 1785), 517 P.2d 1389 (1974).

The suprem e court has im plem ented 
this section by the adoption of Appellate

Rule 206(b) and Appellate Rule 207. 
Griffith v. State. Ct. App. Oo. No. 71 (File 
No. 59141, 641 I’.2d 228 11982).

Applied in Gilbert v. State. Sup. Ct. Op. 
No. 1190 i File No. 2656). 540 P.2d 485 
11 9 7 5 A.M. v. State. Ct. Anp. Oo. No. 150 
(File No. 6105), 653 P.2d 346 (1982).

Quoted in Stieeele v. Stale. Cl. App. 
Op. No. 382 (File No. A-399), P,2d 
(1984).

Sec. 12.30.040. Release after conviction, (a) A person who has 
been convicted of an offense and is awaiting sentence, or who has filed 
an appeal shall be treated in accordance with the provisions of AS
12.30.020 unless the court has reason to believe that no one or more 
conditions of release will reasonably assure the appear ance ol the per­
son as required or prevent the person from posing a danger to other 
persons and the community. If that determination is made, the person 
may be remanded to custody. This section does not affect the right of 
a person appealing from a judgment of conviction from a district court 
to the superior court to be released on bail pending appeal under Rule 
603(b) of the Rules of Appellate Procedure.

<b) Notwithstanding the provisions of (a) of this section, if a person 
has been convicted of an ofiense which is an unclassified felonv or a
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Sec. 12.45.155. Laboratory report of controlled substances, (a) 
In a prosecution under AS 11.71.010 — 11.71.070, a complete copy of 
an official laboratory report from the Department of Public Safety or 
a laboratory operated by another law enforcement agency is prima 
facie evidence of the content, identity, and weight of a controlled sub­
stance. The report must be signed by the person performing the anal­
ysis and must state that the substance which is the basis of the alleged 
offense has been weighed and analyzed, in the report, the author shall 
state with specificity findings as to the content, weight, and identity of 
the substance.

(b) A sworn statement prepared by the author of the report provided 
for in (a) of this section must be attached.to the report. The 'tatement 
must set out the identity of the author and include a statement that the 
author is an employee of the laboratory issuing the report and that 
performing the analysis is a part of the author’s regular duties. The 
statement must also include an outline of the author’s education, 
training, and experience for performing an analysis. The author shall 
state that scientifically accepted tests were performed with due 
caution, and whether to the author’s knowledge the evidence was han­
dled in accordance with established and accepted procedures while in 
the custody of the laboratory.

(c) The prosecuting attorney shall serve a copy of the report on the 
attorney of record for the accused, or on the defendant if the defendant 
has no attorney., not later than 20 days before a proceeding in which the 
report is to be used against the accused. However, at a preliminary 
hearing or grand jury proceeding, the report may be used without 
having previously been served upon the accused.

(d) The accused or the accused’s attorney may demand the testimony 
of the person signing the report, by serving a written demand showing 
cause upon the prosecuting attorney within seven days from receipt of 
the report.

(e) A report issued for use under this section must contain notice of 
the right of the accused to demand the testimony of the person signing 
the report. (§ 16 ch 45 SLA 1982)

Sec. 12.45.160. [Renumbered as AS 12.45.082.]

C h a p t e r  47. I n s a n i ty  a n d  C o m p e te n c y  to  S ta n d  
T r ia l .

»

Section
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20. Mental disease or defect negating 
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Sec. 12.47.040. Form of verdict when evidence of mental dis­
ease or defect admissible, (a) In a prosecution for a crime when the 
affirmative defense of insanity is raised under AS 1.2.47.010, or when 
evidence cf a mental disease or defect of the defendant is otherwise 
admissible at trial under AS 12.47.020, the trier of fact shall find, and 
the verdict shall state, whether the defendant is

(1) guilty;
(2) not guilty;
(3) not guilty by reason of insanity; or
(4) guilty but mentally ill.
(b) To return a verdict under (a)(4) of this section, the jury must find 

beyond a reasonable doubt that the defendant committed the crime and 
find by a preponderance of the evidence that when the defendant 
committed the crime the defendant was guilty but mentally ill as 
defined in AS 12.47.030.

(c) When the jury is instructed as to the verdicts under (a) of this 
section, it shall also be instructed on the dispositions available under 
AS 12.47.050 and 12.47.090. (§ 22 ch 143 SLA 1982)

Sec. 12.47.050. Disposition of defendant found guilty but 
mentally ill. (a) If the trier of fact finds that a defendant is guilty but 
mentally ill, the court shall sentence the defendant as provided by law 
and shall enter the verdict of guilty but mentally ill as part of the 
judgment.

(b) The Department of Corrections shall provide mental health 
treatment to a defendant found guilty but mentally ill. The treatment 
must continue until the defendant no longer suffers from a mental 
disease or defect that causes the defendant to be dangerous to the 
public peace or safety. Subject to (c) and (d) of this section, the Depart­
ment of Corrections shall determine the course of treatment.

(c) When treatment terminate.' under (b) of this section, the defen­
dant shall be required to serve the remainder of the sentence imposed.

(d) Notwithstanding any contrary provision of law, a defendant 
receiving treatment under (b) of this section may not be released on 
furlough or work release under AS 33.30.150, 33.30.250, or 33.30.260 
or on parole.

(e) Not less than 30 days before the expiration of the sentence of a 
defendant found guilty but mentally ill, the commissioner of correc­
tions shall file a petition under AS 47.30.700 for a screening investiga­
tion to determine the need for further treatment of the defendant if

(1) the defendant is still receiving treatment under (b) of this sec­
tion; and

(2) the commissioner has good cause to believe that the defendant is 
suffering from a mental illness that causes the defendant to be danger­
ous to the public peace or safety; in this paragraph, "mental illness" has 
the meaning given in AS 47.30.915. (§ 22 ch 143 SLA 1982; am E.O. 
No. 55, §§ 3, 4 (I'M ))

§ 12.47.040 Code o f  C rim in a l P ro c e d u re  § 12.47.050
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R evisor's notes. — Subsection (el was 
enacted as (f). Renumbered in 1982 when 
the original (e) was renumbered as AS 
12.47.055.

Effect o f am endm ents. — The 1984 
amendment substituted "Corrections" for

"Health and Social Services” in the first 
and last sentences in subsection ib> and 
"corrections" for "health and social ser­
vices" in the introductory language of sub­
section te).

Sec. 12.47.055. Treatm ent for other defendants not limited.
Nothing in AS 12.47.050 limits the discretion of the court to recom­
mend, or of the Department of Corrections to provide, psychiatrically 
indicated treatment for a defendant who is not adjudged guilty but 
mentally ill. (§ 22 ch 143 SLA 1982; am E.O. No. 55, S 5 (1984)1

Revisor's notes. — Enacted us AS 
12.47.050(e). Renumbered in 1982.

Effect of nm endm ents. — The 1984

amendment substituted "Corrections" for 
"Health and Social Services."

Sec. 12.47.060. Post conviction determ ination of mental 
illness, (a) In a prosecution for a crime when the affirmative defense 
of insanity is not raised and when evidence of mental disease or defect 
of the defendant is not admitted at trial under AS 12.47.020, and the 
defendant is convicted of a crime, the defendant, the prosecuting attor­
ney, or the court on its own motion may raise the issue of whether the 
defendant is guilty but mentally ill. A hearing must be held on this 
issue at or before the sentencing hearing. At the hearing the court shall 
determine whether * defendant has been shown to he guilty but 
mentally id by a preponderance of the evidence presented at the 
hearing and any e\ idence relevant to the issue that was presented at 
trial.

(b) If the court finds that a defendant is guilty but mentally ill, it 
shall sentence the defendant as provided by law and shall enter the 
finding of guilty but mentally ill as part of the judgment.

(c) A defendant determined to be guilty but mentally ill under this 
se.,tion is subject to the provisions of AS 12.47.050.

(di In this section, "guilty but mentally ill” has the meaning given 
in AS 12.47,030. <S 22 ch 143 SLA 1982)

Sec. 12.47.070. Psychiatric examination, (a) If a defendant has 
filed a notice of intention to rely on the affirmative defense of insanity 
under AS 12.47.010 or has filed notice under AS 12.47.020(a), or there 
is reason to doubt the defendant’s fitness to proceed, or there is reason 
to believe that a mental disease or defect of the defendant will 
otherwise become an issue in the case, the court shall appoint at least 
two qualified psychiatrists or two forensic psychologists certified by the 
American Board of Forensic Psychology to examine and report upon 
the mental condition of the defendant. If the court appoints psychia­
trists, the psychiatrists may select psychologists to provide assistance. 
If the defendant has filed notice under AS 12.47.090(a), the report shall 
consider whether the defendant can still be committed under AS
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12.47.090(c). The court may order the defendant to be committed to a 
secure facility for the purpose of the examination for not more than 60 
days or such longer period as the court determines to be necessary for 
the purpose and may direct that a qualified psychiatrist retained by the 
defendant be permitted to witness and participate in the examination.

(b) In an examination under (a) of this section, any method may be 
employed which is accepted by the medical profession for the examina­
tion of those alleged to be suffering from mental disease or defect.

(c) The report of an examination under (a) of this section shail 
include the following:

(1) a description of the nature of the examination;
(2) a diagnosis of the mental condition of the defendant;
(3) if the defendant suffers from a mental disease or defect, an opin­

ion as to the defendant's caoacity to understand the proceedings 
against the defendant and >o assist in the defendant’s defense:

(4) if a notice of intention to rely on the affirmative defense of insan­
ity under AS 12.47.010(b» nas been filed, an opinion as to the extent, 
if any, to which the capacity of the defendant to appreciate the nature 
and quality of the defendant’s conduct was impaired at the time of the 
crime charged; and

(5) if notice has been filed under AS 12.47.020(a), an opinion as to 
the capacity of the defendant to have a culpable mental state which is 
an element of the crime charged.

(d) If the examination under (a) of this section cannot be conducted 
by reason of the unwillingness of the deitndant to participate in it, the 
report shall so state and shall include, if possible, an opinion as to 
whether the unwillingness of the defendant was the result of mental 
disease or defect.

(e) The report of the examination under (a) of this section shall be 
filed with the clerk of the court, who shall cause copies to be delivered 
to the prosecuting attornev and to counsel for the defendant. (§ 22 ch 
143 SLA 1982)

NOTES TO DECISIONS

E dito r’s notes. — The cases annotated 
under Notes to Decisions were decided 
under former AS 12.45.087.

The conviction of a person who is 
incom petent to stand tria l violates due 
process of law. Schade v. State. Sup. Ct. 
Op. No. 912 (File No. 1620*. 512 P.2d 907 
(1973).

One of the p rim ary  reasons for 
requ iring  tha t a defendan t be com ­
peten t before standing trial is to
safeguard the accuracy of the guilt finding 
process. Schade v. State. Sup. Ct. Op. No. 
912 iFile No. 1620). 512 P.2d 907 (1973).

The defendant m ust have some m ini­
mum ability  to provide his counsel with 
information necessary or relevant to his 
defense. He must also be able to 
understand the naLure of the proceedings 
sullicicntly to participate in certain deci­
sions about the conduct of the defense. 
Schade v. State. Sup. Ct. Op. Mo. 912 (File 
No. 1620). 512 P.2d 907 (1973).

Some strategic choices must be the prod­
uct of meaningful communication between 
the defendant and his counsel. Schade v. 
State, Sud. Ct. Op. No. 912 (File No. 1620). 
512 P.2d 907 (1973).
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b u t this does not m ean th a t a defen­
dan t m ust possess any  high degree of 
legal sophistication or intellectual 
prowess. Schade v. State, Sup. Ct. Op. No. 
912 (File No. 16201, 512 P.2d 907 <1973).

Numerous persons are subjected to crim­
inal prosecution, and properly so, even 
though they are of relatively low intelli­
gence or are suffering from some signifi­
cant emotional or physical impairment. 
Schade v. State. Sup. Ct- Op. No. 912 (File 
No. 1620), 512 P.2d 907 (1973).

Not every  em otional flaw  renders 
one incom petent to stand  trial. Schade 
v. State. Sup. Ct. Op. No. 912 (File No. 
1620'. 512 P.2d 907 (1973).

The presence of some degree of mental 
illness is not an invariable barrier to pros­
ecution. There may be an impaired 
functioning of some aspects of the defen­
dant's personality and yet he may still be 
minimally able to aid in his defense and to 
understand the nature of the proceedings 
against him. Schade v. State. Sup. Ct. Op. 
No. 912 (File No. i620). 512 P.2d 907 
(1973).

S tandard  for determ in ing  com pe­
tency is relative. — Sec Schade v. State. 
Sup. Ct. Op. No. 912 (File No. 1620). 512 
P.2d 907 (1973).

W here the psychiatric exam ination 
of the defendant yields professional 
findings th a t he is com petent to stand 
trial, the question of whether to hold any 
further or evidentiary hearings is 
addressed to the sound discretion of the

trial court. Schade v. Slate. Sup. Ct. Op. 
No. 912 (File No. 1620), 512 P.2d 907
(1973).

Physical exam ination  did not violate 
p redecessor section. — A physical 
examination between a ciinical psychol­
ogist and defendant shortly after defen­
dant was arrested and taken into custody, 
because the police feared defendant was 
suicidal, was properly authorized under 
AS 33.30.130ia>. which specifies the duty 
of the commissioner of public safety to pro­
vide for persons pending arraignment or 
commitment, and did not violate subsec­
tion la ' of former AS 12.45.0S7. and the 
evidence resuming from it was therefore 
legallv obta. I. Loveless v. State, Sup. 
Ct. Op. No. 1819 (File N \  3320), 592 P.2d 
1206 (1979).

Duty to o rd er exam ination. — Once 
motion for competency evaluation was 
made under former AS 12.45.100 that was 
neither frivolous nor lacking in good faith 
and that set forth reasonable cause to 
believe accused might bo incompetent, 
trial court had mandatory duty to order 
examination. Leonard v. State, Ct. App. 
Op. No. 223 (File No. 6261). 658 P.2d 798
(1983).

W here tria l judge  erroneously  
denied defendant's  motion for com pe­
tency evaluation  under former AS 
12.45.100, proper remedy was new trial 
preceded by competency determination. 
Leonard v. State. Ct. App. Op. No. 223 
(File No. 62611. 65S P.2d 798 (1983).

I

Sec. 12.47.080. P rocedure upon verdict of not guilty, (a) If a 
defendant is found not guilty under AS 12.47.040(a)(2), the prosecuting 
attorney shall, within 24 hours, file a petition under AS 47.30.700 for 
a screening investigation to determine the need for treatment if the 
prosecuting attorney has good cause to believe that the defendant is 
suffering from a mental illness and as a result is gravely disabled or 
likely to cause serious harm to self or others.

ib' In this section, "mental illness" has the meaning given in AS 
47.30.915(12). <8 22 ch 143 SuA 1982)

Sec. 12.47.090. Procedure after raising defense of insanity, (a) 
At the time the defendant files notice to raise the affirmative defense 
of insanity under AS 12.47.010 or files notice under AS 12.47.020(a), 
the defendant shall also file notice as to whether, if found not guilty by 
reason of insanity under AS 12.47.010 or 12.47.020(b), the defendant 
will assert that the defendant is not presently suffering from any 
mental illness that causes the defendant to be dangerous to the public 
peace or safety.

lb) 
AS i- 
undei 
dant i

(c) 
AS 12 
(a) of 
of no: 
mem. 
the ur 
of pro1 
preser. 
to be c 
defend 
the de; 
and so. 
unanir.

id) 
held ir 
of impi 
under. 
or corr

ie) - 
the nee 
court si 
at inte 
initial c 
proof a1 
under • 
served ( 
served l 
attorne; 
time th

(f) Cc 
term of 
acquitte 
dards pt

A
during t 
hea-inr 
defend.ii 
defendar 
at any t: 
dant she

T h

§ 12.

:’s



ate. Sup. Ct. Op.
512 P. 2d 907

a did not violate 
— A physical 
clinical psychol- 
rtly after defen- 
i-ten into custoay, 
d defendant was 
uthoriced under 
pecifies the duty 
blic safety to pro- 

arraignment or 
t violate subsec- 
.J5.0S7. and the 
it was therefore 
■j v. State, Sud.
. 33201. 592 P.2d

nation. — Once 
evaluation was 
13.100 that was 

ini’ in yood faith 
inable cause to

incompetent, 
y duty to order 
Stale. Ct. App. 
It. 658 P.2d 793

erroneously 
ion for com pe­
er former AS 

was new trial 
determination, 

n. Op. No. 223 
793 < 1983).

ilty. lai If a 
• prosecuting 
t7.30.700 for 
rment if the 
defendant is 
■ disabled or

riven in AS

§ 12.47.090

nsanity. (a) 
:ive defense 
2.47.0201a), 
ot guilty by 
i defendant 
; from any 
> the public

§ 12.47.090 C o d e  o f  C r im in a l  P r o c e d u r e  § 12.47.090

(b) If the defendant is found not guilty by reason of insanity under 
AS 12.47.010 or 12.47.020(b), and has not filed the notice required 
under ta) of this section, the court shall immediately commit the defen­
dant to the custody of the commissioner of health and social services.

i'c) If the defendant is found not guilty by reason of insanity under 
AS 12.47,010 or 12.47.020(b), and has filed the notice required under
(a) of this section, a hearing shall be held immediately after a verdict 
of not guilty by reason of insanity to determine the necessity of commit­
ment. The hearing shall be held before the same trier of fact as heard 
the underlying charge. At the hearing, the defendant has the burden 
of proving by clear and convincing evidence that the defendant is nor 
presently suffering from any mental illness that causes the defendant 
to be dangerous to the public. If the court or jury determines that the 
defendant has failed to meet the burden of proof, the court shall order 
the defendant committed to the custody of the commissioner of health 
and social services. If the hearing is before a jury, the verdict must be 
unanimous.

(d) A defendant con mitted under <b) or <c) of this section shall be 
held in custody for a '» riod of time not to exceed the maximum term 
of imprisonment for th » crime for which the defendant was acquitted 
under AS 12.47.010 or : 2.47.020(b) or until the mental iilness is cured 
or corrected as determiner, at a hearing under lei of this section.

(e) A defendant commuted under (b) or (c) of this section may have 
the need for ■''■•ntinuing commitment under this section reviewed by the 
court sitting without a jury under a petition filed in the superior court 
at intervals beginning no sooner than a year from the defendant's 
initial commitment, and yearly thereai ;er. The burden and standard of 
proof at a hearing under this subsection are the same as at a hearing 
under (c) of this sec .ion. A copy of all petitions for release shall be 
served on the attorney general at Juneau, Alaska. A copy shall also be 
served upon the attorney of record, if the attorney of record is not the 
attorney general, who represented, the state or a municipality at the 
time the defendant was first committed.

(f) Continued commitment following expiration of the maximum 
term of imprisonment for the crime for which the defendant was 
acquitted under AS 12.47.010'or 12.47.020(b) is governed by the stan­
dards pertaining to civil commitments as set out in AS 47.30.735.

(g) A person committed under this section may not be released 
during th^ term of commitment except upon court order following a 
hearing in accordance with (e> of this section. On the grounds that the 
defendant has been cured of any mental illness that would cause the 
lefendant to be dangetuus to the public peace or safety, the state may 
at any time request the court to hold a hearing to decide if the defen­
dant should be released.

(h) The commissioner of health and social services or the commis­
sioner’s authorized representative shall submit periodic written

I
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reports to the court on the mental condition of a person committed 
under this section.

(i) An order entered under <c) or (e> of this section may be reviewed 
by the court of appeals on appeal brought by either the defendant or the 
state within 40 days from the entry of the order.

(j) In this section.
(1) ’’dangerous’ means a determination involving both the magni­

tude of the risk that the defendant will commit an act threatening the 
public peace or safety, as well as t he magnitude of the harm that could 
be expected to result from this conduct; a finding that a defendant is 
"dangerous” may result from a great risk of relatively slight harm to 
persons or property, or may result, from a relatively slight risk of 
substantial harm to persons or properly;

(2) ’’mental illness” means any mental condition that increases the 
propensity of the defendant to be dangerous to the public peace or 
safety: however, it is not required that the mental illness be sufficient 
to exclude criminal responsibility under AS 12.47.010, or that the 
mental illness presently suffered by the defendant be the same one the 
defendant suffered at the time of the criminal conduct. IS 22 ch 143 
SLA 1982)
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NOTES TO DECISIONS

P rio r sta tu te  construed . — See Clark 
v. State. CL App. Op. No. 96 I File No. 
5658*. 645 I\2d 1286 <1982*. decided under 
former AS 12.45.090.

Cited in Blackburn v. State. Ct. App. 
Op. No. 243 (File No. 7224*. 661 P.2d 1100 
(1983).

Sec. 12.47,100, Incompetency to proceed, (a) A defendant who as 
a result of mental disease or defect lacks capacity to understand the 
proceedings atrainst the defendant or to assist in the defendant’s own 
defense may not be tried, convicted, or sentenced for the commission of 
a crime so lontr as the incapacity exists.

tbi When, alter arrest and before the imposition of sentence or before 
the expiration of any period of probation, the attorney general, the 
prosecuting attorney, or the attorney for the accused has reasonable 
cause to believe that a person charged with a crime may be presently 
suffering from a mental disease or defe.'t or is otherwise so mentally 
incompetent that the accused is unable to understand the proceedings 
or to properly assist in the accused’s own defense, the attorney' general, 
prosecuting attorney, or the attorney for the accused may file a motion 
for ajudicial determination of the mental competency of the accused. 
Upon that motion or upon a similar motion on behalf of the accused, or 
upcn its own motion, the court shall have the accused, whether or not 
previously admitted to bail, examined by at least one qualified psychia­
trist. who shall report to the court concerning the mental condition of 
the accused. For the purpose of the examination the court may order
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:used committed for a reasonable period as the court may deter-
0 a suitable hospital or other facility to be designated by the 
If the report of the psychiatrist indicates a state of pre-ent 
! disease or defect or of other mental incompetency in the 
d, the court shall hold a hearing, upon due notice, at which 
ce as to the mental condition of the accused may be submitted, 
ng that of the reporting psychiatrist, and make a finding with 
; to the mental condition of the accused. No statement made by 
:used in the course of an examination into the mental compe- 
f  the accused provided for by this section, whether the examina- 
with or without the consent of the accused, may be admitted in 
ce against the accused on the issue of guilt in a criminal pro-
1 unless the accused later relies on a defense under AS 12.47.010 
7.020. A finding by the judge that the accused is mentally com- 
to stand trial in no way prejudices the accused in a defense based 
mity; the finding may not be introduced in evidence on that issue 
;rwise be brought to the notice of the jury. (§ 22 ch 143 SLA

7.100 Code of Criminal P rocedure § 12.47.i00

NOTES TO DECISIONS

r’s notes. — The cases annotated 
lotes to Decisions were decided 
riner AS 11’.45.100. 
ate  of form er AS 12.45.100 w as 
itution al dim ensions. — Subsec- 
of forrner AS 12.45.100 prohibits 
I, conviction and sentencing of a 
it who cannot assist in his own 
or understand the proceedings 

him. This statutory mandate is of 
tional dimensions. McKinney v. 
up. Ct. Op. No. 1451 (File No. 
566 P.2d 653, remanded on 
ig on other grounds. 570 P.2d 733 
iverruled on other grounds, Evans 
, Sup. Ct. Op. No. 2505 (File No. 
45 P.2d 155 (19821.
:onviction of a person who is 
e ten t to stand  trial violutes due 
of law. Schade v. State, Sup. Ct. 

912 (File No. 16201, 512 P.2d 907 
'ajeriak v. State. Sup. Ct. Op. No. 
le No. 1761), 520 P.2d 795 11974): 
ly v. State. Sup. Ct. Op. No. 1451 
2758), 566 P.2d 653, remanded on 
C on other grounds, 570 P.2d 733 
verruled on other grounds. Evans 
Sup. Ct. Op. No. 2505 (File No. 

|15 P.2d 155 (1982). 
his sentence is therefore 

ble to post-conviction a ttack , 
v. State, Sup. Ct. Op. No. 1U21 
1761). 520 P.2d 795 (1974).

This is true  w hether or not the defen­
d a n t presented the issue of 
incom petencv a t trial. Fajeriak v. State, 
Sup. Ct. Op. No. 1021 (File No. 1761), 520 
P.2d 795 (1974).

But incom petency to stand trial is a 
concept of restric ted  application. 
Fajeriak v. State, Sup. Ct. Op. No. 1021 
(File No. 1761). 520 P.2d 795 (1974).

One of the prim ary  reasons for 
requ iring  tha t a defendant be com ­
peten t before standing trial is to 
safeguard the accuracy of the guilt finding 
process. Schade v. State, Sup. Ct. Op. No. 
912 (File No. 1620), 512 P.2d 907 (1973).

Form er AS 12.45.100 appeared  to 
codify the common law rule. Schade v. 
State, Sup. Ct. Op. No. 912 (File No. 1620), 
512 P.2d 907 11973).

Common law. — It was the rule at 
common law that an accused should not be 
subjected to a criminal trial if he is in such 
a mental condition that he is unable to 
understand the proceedings against him or 
to properly assist in his own defense. Bosel 
v. State. Sup. Ct. Op. No. 280 (File No. 32), 
398 P.2d 651 (1965); Schade v. State, Sup. 
Ct. Op. No. 912 iFile No. 1620), 512 P.2d 
907 (1973).

Subsection (b) o f form er AS 12.45.100 
w as patterned  a fte r 18 U.S.C. § 4244. 
Bosel v. State. Sup. Ct. Op. No. 280 (File 
No. 32), 398 P.2d 651 (1965); SmilolT v.
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State, Sup. Ct Op. No. 1637 'Pile No. 
3006). 579 P. id 28 (1978).

The test in former AS 12.15.100 was 
substantially identical to the federal sta tu­
tory standard of incompetency. Faierink v. 
State. Sup. Ct. Op. No. 1021 (File No. 
1761). 520 P.2d 795 (1974).

Subsection (b) o ffo rm er AS 12.45.100 
was c lear enough. Thessen v. State, Sup. 
Ct. Op. No. 555 (File No. 898). 454 P.2d 
341 (1969). cert, denied. 396 U.S. 1029, 90
S. Ct. 588. 24 L. Ed. 2d 525 (1970).

A defendan t need not be proved 
certifinblv incom peten t to stand  trial 
before the court is required to order a psy­
chiatric examination. Fajeriak v. Slate. 
Sup. Ct. Op. No. 1021 (File No. 1761), 520 
P.2d 795 (1974).

Subsection <b) of former AS 12.45.10t1 
directed only that "reasonable cause” 0. 
believe that the defendant might be incom­
petent to stand trial be shown. Fajeriak v. 
State, Sup. Ct. Op. No. 1021 (File No 
1761). 520 P.2d 795 (1974).

The defendant m ust have some m ini­
mum ubility to provide his counsel with 
information necessary or relevant to his 
defense. He must also be able to 
understand the nature of the proceedings 
sufficiently to participate in certain deci­
sions about the conduct of the defense. 
Schade v. State, Sup. Ct. Op. No. 912 (File 
No. 1620), 512 P.2d 907 (1973).

Some strategic choices must be the prod­
uct of meaningful communication between 
the defendant and his counsel. Schade v. 
State. Sup.Ct. Op. No. 912 (File No. 1620), 
512 P.2d 907 (1973).

this does not m ean th a t a defen­
dan t m ust possess an y  high degree of 
legal sophistication or intellectual 
prowess. Schade v. Slate. Sup. Ct. Op. No. 
912 (File No. 1620), 512 P.2d 907 (1973); 
Smiloff v. State, Sup. Ct. Op. No. 1637 
(File No. 3006). 579 P.2d 28 (1978).

Numerous persons are subjected to crim­
inal prosecution, and properly so, even 
though they are of relatively low intelli­
gence or are suffering frcm some signifi­
cant emotional or physical impairment. 
Schade v. State. Sup. Ct. Op. No. 912 (File 
No. 1620), 512 . .2d 907 (1973); SmilofT v. 
State. Sup. Ct. Op. No. 1637 (File No. 
3006). 579 P.2d 28 (1978).

Not every em otional flaw renders 
one incom petent to stand  trial. Schade 
v. State, Sup. Ct. Op. No. 912 (File No. 
1620), 512 P.2d 907 (1973).

The presence of some degree of mental 
illness is not an invariable barrier to pros­
ecution. There may be an impaired 
functioning of some aspects of the defen­

dant’s personality and yet he may still be 
minimally able to aid in his defense and to 
understand the nature of the proceedings 
against him. Schade v State, Sup. Ct. Op. 
No. 912 (File No. 1620). 512 P.2d 907 
11973); McKinney v. State. Sup. Ct. Op. 
No. 1451 (File No. 2758). 566 P.2d 653. 
remanded on rehearing on other grounds. 
570 P.2d 733 (1977), overruled on other 
grounds. Evans v. State. Sup. Ct. Op. No. 
2505 (File No. 4086), 645 P.2d 155 (1982).

The presence of some degree of mental 
illness is not an invariable barrier to pros­
ecution. Fajeriak v. State, Sup. Ct. Op. No. 
1021 (File No. 1761), 520 P.2d 795 (1974».

That there may be something mentally 
wrong with a defendant or that he may be 
emotionally unstable does not necessarily 
render him mentally incompetent to 
understand the proceedings against him. 
Fajeriak v. State, Sup. Ct. Op. No. 1021 
File No. 1761), 520 P.2d 795 (1974).

Not every mental illness necessarily 
disables a defendant from functioning 
adequately in a criminal proceeding. 
McKinney v. State. Sup. Ct. Op. No. 1451 
(File No. 2758), 566 P.2d 653. remanded on 
rehearing on other grounds, 570 P.2d 733 
< 1377), overruled on other grounds. Evans 
v. State, Sup. Ct. Op. No. 2505 (File No. 
4086). 645 P.2d 155 (1982).

The possibility th a t a defendant 
m ight suffer episodes of vertigo or 
m om entary unconsciousness during 
trial is not enough to render a defendant 
mentallv incompetent. Il could with eoual 
justification be argued that a chronically 
drowsy defendant could not be tried 
because he might doze off during pro­
ceedings. Fajeriak v. Strte, Sup. Ct. Op. 
No. 10.21 (File No. 1761), 520 P.2d 795
(1974).

Amnesia, be it partia l o r total, is not 
an adequate  ground for a declaration of 
incompetency to stand trial. Fajeriak v. 
State. Sup. Ct. Op. No. 1021 (File No. 
1761). 520 P.2d 795 (1974).

Policy coioins with precedent to oppose 
an expansion of the doctrine of 
incompetence to include amnesia. The 
potential for fraudulent allegations of 
memory loss is so great that the supreme 
court would for this reason alone be 
reluctant to allow amnesia as a ground for 
a finding of incompt-tency even if it were 
otherwise inclined to do so. Fajeriak v. 
State. Sup. Ct. Op. No. 1021 (File No. 
1761), 520 P.2d 795 (1974).

Memory loss, whether partial or total, is 
notan adequate ground for a declaration of 
incompetencv. Smiloff v. Slate. Sup. Ct. 
Op. No. 1637 iFile No. 3006), 579 l’.2d 28 
(1978).
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A tem porary  psychosis, though 
serious, may not necessarily preclude com­
petency, even where it involves loss of 
memory. M "innev v. State, Sup. Ct. Op. 
No. 1451 (File No. 2758), 566 P.2d (.33, 
remanded on rehearing on other grounds. 
570 P.2d 733 (1977), overruled on other 
grounds. Evans v. State. Sup. Ct. Op. No. 
2505 (File No. 4086), 645 P.2d 155 (1982).

The du ty  to determ ine com petency is 
not one th a t can be once determ ined 
and then ignored. Smiloff v. State. Sup. 
Ct. Op. No. 1637 (File No. 3006), 579 P.2d 
28 (1978).

C om petency dem onstrated  by 
p reponderance of evidence. — Compe­
tency to stand trial need be demonstrated 
only by a preponderance of the evidence; 
the court rejected the contention that the 
state prove competency beyond a reason­
able doubt. McCarlo v. State, Ct. App. Op. 
No. 335 (File No. 7112), P.2d
(1984).

In determ ining com petency, the 
s tan d ard  of judgm ent m ust be a re la ­
tive one. Schade v. State, Sup. Ct. Op. No. 
912 (File No. 1620), 512 P.2d 907 (1973); 
SmilofT v. State, Sup. Ct. Op. No. 1637 
(File No. 3006), 579 P.2d 28 (1978).

Some comparison must be made iic 
tween the apparent competency of the 
accused and the ability level of the average 
criminal defendant. Schade v. State. Sup. 
Ct. Op. No. 912 (Fil No. 1620), 512 P.2d 
907 (1973); Smiloff v. State. Sup. Ct. Op. 
No. 1637 (file No. 3006), 579 P.2d 28
(1978).

To a large extent each case must bo con­
sidered on its particular facts, and must 
call for the application of judicial discre­
tion. Schude v. State, Sup. Ct. Op. No. 912 
(File No. ’,620), 512 P.2d 907 (1973).

The determination is a relative one, and 
eac! se must be determined on its own 
facts. ivlcKinney v. State, Sup. Ct. Op. No. 
1451 (File No. 2758), 566 P.2d 653. 
remanded on rehearing on other grounds, 
570 P.2d 733 (1977), overruled un other- 
fou n d s. Evans v. State. Sup. Ct. Op. No. 
25v 5 (File No. 4086), 645 P.2d 155 (1982).

Gi eat deference is to be accorded 
defense counsel's assessm ent in 
m atters of defendan t's  com petence to 
stand trial, insofar as he is better able 
than the trial judge or the prosecutor to 
as«ess the defendant's ability to partici- 
pr.fe in his deiense a ul to jndt rstand the 
nature of Use proceedings against him. 
Fajeriak v. Slate, bup. Ct. Op. No. 1021 
(File No. 1761), 520 P.2d 795 (1974); 
Smiloff v State. Sup. Ct. Op. No. 1637 
(File No. 3006), 579 P.2d 28 (1978).

But his opinion is not determ inative.
— A defense attorney's duty as an advo­
cate will often require him to present argu­
ments of incompetence on behalf of his 
client, and while his opinion is still 
relevant, it is not determinative. 
McKinney v. Stale. Sup. Ct. Op. No. 1451 
(File No. 2758), 566 P.2d 653, remanded on 
rehearing on other grounds. 570 P.2d 733 
(1977), overruled on other grounds. Evans 
v. State, Sup. Ct. Op. No. 2505 (File No. 
4086). 645 P.2d 155 (1982).

The evaluation by defense counsel of the 
defendant’s competency :s only of eviden­
tiary value and is not dispositive of the 
issue. Smiloff v. State. Sup. Ct. Op. No. 
1637 (File No. 3006). 579 P.2d 28 (1978).

Com m itm ent not m andatory. — Sub­
section ib) of this section states that the 
court "may order the accused committed 
for a reasonable period.” and such commit­
ment is not mar.datorv. Vail v. State, Sup. 
Ct. Op. No. 1922 (Fiie Nos. 3309, 3382), 
599 P.2d 1371 H979i.

R easonable cause for com mitm ent.
— This section assumes that the person 
making the motion to commit the accused 
to a mental hospital to determine his com­
petency has "reasonable cause” to believe 
that the accused is laboring under a 
mental disease or defect. Vail v. State. 
Sup. Ct. Op. No. 1922 (File Nos. 3309, 
3382), 599 P.2d 1371 (1979).

W here the psychiatric exam ination 
of the defendan t yields professional 
findings th a t he is com petent to stand 
trial, the question of whether to ho.'d any 
further nr evidentiary hearings is 
addressed to the sound discretion of the 
(rial court. Schade v. State, Sup. Ct. Op. 
Mo. 912 (File No. 1620), 512 P.2d 907 
(1973); SmilofT v. State, Sup. Ct. Op. No. 
1637 (File No. 3006). 579 P.2d 28 (1978).

This section is silent on the p roce­
d u res  to be em ployed if the psychia­
tr is t's  repo rts  indicate that the 
accused is com petent. SmilofT v. State, 
Sup. Ct. Op. No. 1637 (File No. 3006). 579 
P.2d 28 (1978).

W here defendan t chooses not to 
assist in defense. — Although a defen­
dant's decisions may reflect an unwise 
cho;ce not to aid in his defense, the fact 
that he chooses n<U to assist in his defense 
does not mean he is incapable of doing so. 
McKinney v. State. Sup. Ct. Op. No. i451 
i File No. 2758). 566 P.2d 653, remanded on 
rehearing on other grounds, 570 P.2d 733 
(1977). overruled or, other grounds, Evans 
v. State, Sup. Ct. Op. No. 2505 (File No. 
4086), 645 P.2d 155 (1982).
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Disagreements w ith defendant. —
Where tne main th rust of me trial coun­
sel's showing was the fact that he had 
encountered difficulties and dis­
agreements with defendant over whether 
to accept a plea bargain ana wnethc • to 
have a lury trial and defence counsel d ij 
r.o: reier to any bizarre- behavior on defen­
dant's part or any specific :acts indicating 
defendant's incompetencv. the superior 
court did not err in ruling that a fresh com­
petency hearing was not required. Smiloff 
v. State, Sun. Ct. Op. No. 1637 (File No. 
3006'. 579 P.2d 28 (1978:.

Limited appellate role on review. — 
Sec- .McKinney v. State. Sup. Ct. Op. So  
1431 • File No. 275S>, 566 P.2d 653. 
remanded on rehearing on otner grounds. 
570 P.2d 733 11977), overruled on other 
grounds. Evans v Stale. Sun Ct. Op. No. 
2505 File No. 4086.'. 645 P.2d 155 il9S2i.

Viewing the evidence in the light most 
favorable *o the state, the supreme court 
will examine whether or not there was 
substantial evidence in the record to 
uphold the ruling below. If there is sub­
stantial evidence, it will not substitute its 
opinion f<r that of the trial court. 
McKinne; v. Sta.'}. Sup. Ct. Op. No. 1451 
(t-.’-N n °.7'5S1 j 66 P.2d653. remanded on 
reheai , . other grounds. 570 P.2d 733
119771. overruled on other grounds. Evans 
v. State. Sup. Ct. Op. No, 2505 (File No. 
4086i. 645 P.2d 155 (1982).

Substantial evidence supporting  the 
ruiing th a t defendant w as com petent. 
— See McKinney v. Stale. Sup. Cl. Op, No, 
1451 (File No. 2758'. 566 P.2d 653. 
remanded on rehearing on ither grounds. 
570 P.2d 733 (1977c overruled on other 
grounds. Evans v. State. Sup. Ct. Op. No. 
2505 (File No. 4086', 645 P.2d 155 (19b2).

Sec. 12.47.110. Commitment on finding of incompetency. <a>
When the trial court determines by a preponderance of the evidence, in 
accordance with AS 12.47.100. that a defendant is so mentally incom­
petent that the defendant is unable to understand the proceedings 
against the defendant or properly to assist in the defendant’s own 
defense, the court shaii order the proceedings stayed, except as pro­
vided in id' of this section, and may commit the defendant to the 
custody of the commissioner of health and social services or the com­
missioner's authorized representative for further evaluation and 
treatment until the defendant is mentally competent to stand trio’., or 
untii the pending cnarges against the defendant are disposed of accord­
ing to law. but in no event longer than 90 days.

> b • On or betore the expiration of the initial 90-day period of commit­
ment the court shall conduct a hearing to determine whether or not the 
defendant remains incompetent. If the court finds by a preponderance 
of the evidence that the defendant remains incompetent, the court may 
recommit the defendant for a second period of 90 days. The court shall 
determine at the expiration of the second 90-dav period whether the 
defendant has become competent. If at the expiration of the second ,vjl
90-day period the court determines that the defendant continues to be **
incompetent to stand trial, the charges against the defendant shall be 
dismissed without prejudice and continued commitment of the defen­
dant shall be governed by the provisions relating to civil commitments 
under AS 47.30.700 — 47.30.915 unless the defendant is charged with 
a crime involving force against a person and the court finds that the 
defendant presents a substantial danger of physical injury to other 
persons and that there is a substantial probability that the defendant 
will regain competency within a reasonable period of time, in .vhich 
case the court may extend the period of commitment for an additional
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six months. If the defendant remains incompetent at the expiration of 
the additional six-month period, the charges shall be dismissed without 
prejudice and either civil commitment proceedings shall be instituted 
or the court shall order the release of the defendant. If the defendant 
remains incompetent for five years after the charges have been 
dismissed under this subsection, the defendant may not be charged 
again for an offense arising out of the facts alleged in the original 
charges, except if the original charge is a class A felony or unclassified 
felony.

(c) The defendant is not responsible for the expenses of hos­
pitalization or transportation incurred as a result of the defendant's 
commitment under this section. Liability for payment under AS 
47.30.910 does not apply to commitments under this section.

(d) A defendant receiving medication for either a physical or a 
mental condition may not be prohibited from standing trial, if the 
medication either enables the defendant to understand the proceedings 
and to properly assist in the defendant's defense or does not disable the 
defendant from understanding the proceedings and assisting in the 
defendant’s own defense. 22 ch 143 SLA 1982)

Sec. 12.47.120. Determination of sanity after commitment, ta) 
When, in the medical judgment of the custodian of an accused person 
committed under AS 12.47.110. the accused is considered .to be 
mentally competent to stand trial, the committing court shall hold a 
hearing, after due notice, as soon as conveniently possible At the 
hearing, evidence as to the mental condition of the accused nay be 
submitted including reports by the custodian to whom the accus 'd was 
committed for care.

(b) If at the hearing the court determines that the accused is 
presently mentally competent to understand the nature of the pro­
ceedings against the accused and to assist in the accused’s own defense, 
appropriate criminal proceedings may be commenced against the 
accused.

(c) If at the hearing the court determines that the accused is still 
presently mentally incompetent, the court shall recommit the accused 
in accordance with AS 12.47.110.

(d) A finding by the court that the accused is mentally competent to 
stand trial in no way prejudices the accused in a defense based on 
mental disease or defect excluding responsibility. This finding may not 
be introduced in evidence on that issue or otherwise brought to the 
notice of the jury. (§ 22 ch 143 SLA 19S2)

Sec. 12.47.130. Definitions. In this chapter
(1) "affirmative defense” has the meaning given in AS 11.81.900(b);
(2) "culpable mental state” has the meaning given in AS 

11.81.900(b);
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(3) "mental disease or defect” means a disorder of thought or mood 
that substantisdly impairs judgment, behavior, capacity to recognize 
reality, or ability to cope with the ordinary demands of life; "mental 
disease or defect” also includes mental retardation, which means a 
significantly below average general intellectual functioning that 
impairs a person’s ability to adapt to or cope with the ordinary demands 

'8 22 ch 1.43 SLA 1982)'

C h a p t e r  50. W itn e sse s .
Article
1. Uniform Act to Secure Attendance in Criminal Proceedings <§§ 12.50.010 —

12.50.0601
2. Witness Immunitv (S 12.50.101)

Collateral references. — 81 Am. Jur. 
2d. Witnesses, S 1 et seq.

97 C.J.S., Witnesses, § 1 et seq.

Article 1. Uniform Act to Secure Attendance in Criminal
Proceedings.

Section Section
10. Witness subpoenaed in this state to 

testify in another state 
20. Witness from another state sub­

poenaed to testify in this state 
30. Immunity of witness from arrest or 

sendee of process

•10. Immunity of foreign witness passing 
through state from arrest or process 

50. Party seeking witness 
GO. Uniformity of interpretation 
70. Definitions 
80. Short title

NOTES TO DECISIONS

Effect of article . — fo r witnesses not 
in prison, this article provides a means by 
which prosecuting authorities from one 
state can otain an order from a court in 
the state where the witness is found, 
directing the witness to appear in court in

the first state to testily. The state seeking 
his appearance must pay the witness a 
specified sum as a travel allowance and 
compensation for his time. Stores v. State. 
Sup. Ct. Op. No. 2252 (File No. 3595), 625 
P.2d 820 (19S0I.

Sec. 12.50.010. Witness subpoenaed in this state to testify in 
another state, (a) If a judge of a court of record in any state which by 
its laws has made provision for commanding persons within the state 
to attend and testify in this state certifies under the seal of the court 
that there is a criminal prosecution pending in the court, or that a 
grand jury investigation has commenced or is about to commence, that 
a person within this state is a material witness in that prosecution or 
grand jury investigation, and that the presence of that person will be 
required for a specified number of days, then, upon presentation of the

}
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§ 47.25.990 W e l f a r e , S o c ia l  S e r v ic e s  a n d  I n s t it u t io n s  § 47.30.170

(3) [Repealed, § 42 ch 143 SLA 1982.]
(b) Upon conviction a person shall be fined not more than $1,000 or 

imprisoned for not more than one year, or both. (§ 1 ch 113 SLA 1965; 
am § 6 ch 116 SLA 1975; am § 42 ch 143 SLA 1982)

Effect o f am endm ents. — The 1982 
amendment, in subsection (a), repealed 
paragraph (3), which read "gives false or 
incorrect information, knowing it to be

false or incorrect, as part of the procedure 
to obtain a food coupon, even if he does not 
actually obtain or use the food coupon."

Sec. 47.25.990. Definitions. In AS 47.25.975 — 47.25.985
(1) "department” means Department of Health and Social Services;
(2) "food” means any food or food product for human consumption 

except alcoholic beverages and tobacco and shall include seeds and 
plants for use in gardens to produce food for the personal consumption 
of the eligible household;

(3) "food coupons” means any coupon, stamp or type of certificate 
issued under 7 U.S.C. 2011-2025 (Food Stamp Act);
(4) "food stamp program” means the federal food stamp program 

authorized by 7 U.S.C. 2011-2025;
(5) [ R e p e a l e d ,  $ 1 ch 9 1  SLA 1 9 7 1 . ]  (§ 1 ch 113 SLA 1965; am § 1 ch 

91 SLA 1971; am § 6 ch 104 SLA 1971; am § 52 ch 127 SLA 1974)

C h a p t e r  30. M e n ta l ly  111 a n d  I n s a n e  P e r s o n s .
A rticle
1. Construction of Mental Health Hospitals and Facilities (§§ 47.30.350 — 47.30.400)
2. Uniform Act for the Extradition of Persons of Unsound Mind ($§ 47.30.410 —

47.30.460)
3. Alcoholics (§§ 47.30.470 — 47.30.500)
4. Community Mental Health Services <$$ 47.30.520 — 47.30.6201
5. State Mental Health Policy (§§ 47.30.655 — 47.30.660)
6. Voluntary Admission for Treatment (§§ 47.30.670 - -  47.30.695)
7. Involuntarv Admission for Treatment (55 47.30.700 — 47.30.815)
8. Patient Rights (SS 47.30.825 — 47.30.865)
9. Miscellaneous Provisions (§§ 47.30.870 — 47.30.915)

C ollateral references. — 40 Am. Jur. 
2d, Hospitals and Asylums. S 1 et seq.; 41 
Am. Jur. 2d, Incompetent Persons, 0 1 et 
seq.

41 C J. Hospitals, S 1 et seq.; 44 
C.J.S., Ir  ...ne Persons, 5 1 et seq.

L

Secs. 47.30.010 — 47.30.170. Mental Health Program. [Repealet 
§ 7 ch 84 SLA 1981. For current provisions, see AS 47.30.660 - 
47.30.875.1
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Article 5. State Mental Health Policy.
Section 
655. Purpose
660. Powers and duties of department

Sec. 47.30.655. Purpose. The purpose of this major revision of 
Alaska civil commitment statutes (AS 47.30.660 — 47.30.915) is to 
more adequately protect the legal rights of persons suffering from 
mental illness. The legislature has attempted to balance the individ­
ual’s constitutional right to physical liberty and the state’s interest in 
protecting society from persons who are dangerous to others and pro­
tecting persons who are dangerous to themselves by providing due 
process safeguards at all stages of commitment proceedings. In addi­
tion, the following principles of modern mental health care have guided 
this revision;

(1) that persons be given every reasonable opportunity to accept 
voluntary treatment before involvement with the judicial system;

(2) that persons be treated in the least restrictive alternative envi­
ronment consistent with their treatment needs;

(3) that treatment occur as promptly as possible and as close to the 
individual’s home as possible;

(4) that a system of mental health community facilities and supports 
be available;

(5) that patients be informed of th' ir rights and be informed of and 
allowed to participate in their treatment program as much as possible;

(6) that persons who are mentally ill but not dangerous to others be 
committed only if there is a reasonable expectation of improving their 
mental condition. (§ 1 ch 84 SLA 1981; am § 1 ch 142 SLA 1984)

§ 47.30.655 A laska Statutes § 47.30.660

R evisor’s notes. — The parenthetical 
expression in the first sentence was added 
by the revisor of statutes in 1981 pursMant 
to AS 01.05.031.

Effect o f am endm ents. — The 1984 
amendment made several minor stylistic 
changes in the second sentence and 
inserted "reasonable" in paragraph (1).

Sec. 47.30.660. Pow ers and duties of departm ent. The depart­
ment is the mental health authority of the state and shall

(1) administer a comprehensive program for the prevention of 
mental illness and the care and treatment of the mentally ill, including 
inpatient and outpatient care and treatment and the procurement of 
services of specialists or other persons on a contractual or other basis;

(2) take the actions and undertake the obligations which are neces­
sary to participate in federal grants-in-aid programs and accept federal 
or other financial aid from whatever sources for the study, examina­
tion, care, and treatment of the mentally ill;

(3) administer AS 47.30.660 — 47.30.915;
(4) designate, operate, and maintain treatment facilities equipped 

and qualified to provide inpatient and outpatient care and treatment 
for the mentally ill;
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§ 47.30.675 Alaska Statutes § 47.30.690

Effect of am endm ents. — The 1984 years" and reworded the section to remove 
amendment substituted "18 years" for "14 personal pronouns.

Sec. 47.30.675. Notice of rights. ta> Upon the application of a per­
son for voluntary admission, or at the time a person admitted under AS 
47.30.690 reaches the age of 18. the person shall be given a copy of the 
following documents which shall be explained as necessary:

(1) notice of rights as set out in AS 47.30.825 — 47.30.865 and an 
explanation of any document served upon the person; and

(2) notice that should the person desire to leave at a time when the 
treatment facility determines that the person is mentally ill and as a 
result is likely to cause serious harm to self or others or is gravely 
disabled, the facility could initiate commitment proceedings against 
the person.

<b) If an applicant for voluntary admission does not understand 
English, the explanation shall be given in a language the applicant 
understands. (S 1 ch 84 SLA 1981; am § 3 ch 142 SLA 1984)

Effect of am endm ents. — The 1984 
amendment substituted "age of IS" for 
"age of 14” in the introductory paragraph

of subsection (a) and reworded the section 
to remove personal pronouns throughout.

Sec. 47.30.680. Discharge of voluntary patients. A patient who 
no longer meets the standards established in AS 47.30.670 shall be 
discharged from the treatment facility. (§ 1 ch 84 SLA 1981)

Sec. 47.30.685. Notice of intent to leave facility; commitment. 
A voluntary patient who is 18 years of age or older and who desires to 
leave a treatment facility must submit to the facility a request to leave 
on a form provided by the facility. When the investigation is completed, 
the patient shall be evaluated immediately in writing and discharged 
immediately or given written notice that involuntary commitment pro­
ceedings will be initiated against the patient. The treatment facility 
may detain the patient for no more than 48 hours after receipt of the 
patient’s request to leave in order to initiate involuntary commitment 
proceedings. (§ 1 ch 84 SLA 1981; am § 4 ch 142 SLA 1984)

Effect of am endm ents. — The 1984 
amendment substituted "18 years" for "14 
years" and "request" for "written notice of 
intent" in the first sentence: reworded the 
section to remove personal pronouns in the 
first and second sentences: substituted 
"When the investigation is completed" for

"Upon immediate investieation" at the 
beginning of the second sentence; inserted 
"immediately” preceding "in writing" in 
the second sentence; and substituted 
"request" for "notice of intent" in the last 
sentence.

Sec. 47.30.690. Admission of minors under 18 years of age. (a) 
A minor under the age of 18 may be admitted for 30 days of evaluation, 
diagnosis, and treatment at a designated treatment facility if the 
minor’s parent or guardian signs the admission papers and if, in the 
opinion of the professional person in charge,
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§ 47.30.693 W e l f a r e . S o c ia l  S e r v ic e s  a n d  In s t it u t io n s  S 47.30.695

(1) the minor is gravely disabled or is suffering from mental illness 
and as a result is likely to cause serious harm to the minor or others;

(2) there is no less restrictive alternative available for the minor s 
treatment: and

(3) there is reason to believe that the minor's mental condition could 
be improved bv the course of treatment or would deteriorate further if 
untreated.

(b) A guardian ad litem for a minor admitted under this section shall 
be appointed under AS 25.24.310 to monitor the best interests of the 
minor as soon as possible after the minor's admission. If the guardian 
ad litem finds that placement is not appropriate., the guardian ad litem 
may request that an attorney be appointed under AS 25.24.310 to 
represent the minor. The attorney may request a hearing on behalf of 
the minor during the 30/day admittance.

fc) The minor may be released by the treatment facility at any time 
if the professional person in charge or the minor's designated mental 
health professional determines the minor would no longer benefit from 
continued treatment and the minor is not dangerous. The minor’s 
parents or guardian must he notified by the facility of the contemplated 
release. IS 1 ch 84 SLA 1981; am j 5 ch 142 SLA 1984)

Effect of am endm ents. — The 1984 
amendment redesignated former subsec­
tion (h> as present subsection (ch added 
present subsection ib); substituted "ape of 
18" for "ape of 1J " and "30 days" for "21 
days," in the introductory paragraph of 
subsection la): reworded the section to 
remove personal pronouns throughout 
subsection <ai and present subsection ic»: 
added "or would deteriorate further if

untreated" to the end of paragraph iai<3): 
deleted "during the 21-day period” 
preceding "if the professional person" and 
substituted "treatment" for "hos­
pitalization" in the first sentence of 
present subssctton ic>: and delated "and 
that, unless they initiate involuntary 
commitment proceedings, the minor will 
be released” from the end of present sub­
section (ci.

Sec. 47.30.693. Notice to parent or guardian or minor. When a 
minor under 18 years of age is detained at or admitted or committed 
to a treatment facility, the facility shall inform the parent or guardian 
of the location of the minor as soon as possible after the arrival of the 
minor at the facility. <§ 6 ch 142 SLA 1984)

Sec. 47.30.695. Notice of request for release of minors under 18 
years of age from detention and commitment. The parent or guard­
ian of a minor who is less than 18 years of age may file a notice to 
withdraw the minor from the facility. On receipt of the notice, the 
facility may

(1) discharge the minor to the custody of the parent or guardian; or
(2) if, in the opinion of the treating physician, release of the minor 

would be seriously detrimental to the minor's health, the treating 
physician may

(A) discharge the minor to the custody of the parent or [guardian 
after advising the parent or guardian that this action is against medi-
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§ 47.30.700 Alaska Statutes § 47.30.700

cal advice and after receiving a written acknowledgement of the 
advice: or

(B) refuse to discharge the minor, initiate involuntary commitment 
proceedings, and continue to hold the minor until a court order under 
AS 47.30.700 has been issued; or

(3) if. in the opinion of the treating physician, the minor is likely to 
cause serious harm to self or others and there is reason to believe the 
release could place the minor in imminent danger, the treating physi­
cian shall refuse to discharge the minor, and shall initiate involuntary 
commitment proceedings and continue to hold the minor until a court 
order under AS 47.30.700 has been issued. (§ 1 ch 84 SLA 1981: am § 7 
ch 142 SLA 1984)

Effect o f am endm ents. — The 1984 
amendment rewrote this section.

Article 7. Involuntary Admission for Treatm ent.
Section Section
700. Initiation of involuntary commit­ 770. Additional 180-day commitment

ment procedures 772. Medication and treatment
705. Emergency detention for evaluation 775. Commitment of minors
710. Examination 780. Early discharge
715. Acceptance of order 785. Authorized absences
720. Release before expiration of 72-hour 790. Return from unauthorized absence:

period notice of absence
725. Commitment proceeding rights: 795. Invoiuntary outpatient care for

notification committed persons
730. Procedure for 30-day commitment: 800. Conversion of involuntary

petition for commitment outpatient treatment to inpatient
735. 30-dav commitment commitment
740. Procedure for 90-day commitment 803. Conversion from involuntary to vol­

following 30-day commitment untary status
745. 90-day commitment hearing rights 805. Computing periods of time
750. Conduct of hearing 810. Habeas corpus
755. Court order 815. Limitation of liability; penalty for
760. Placement at closest facility false application
765. Appeal

Sec. 47.30.700. Initiation of involuntary commitment proce­
dures. ia) Upon petition of any adult, a judge shall immediately con­
duct a screening investigation or direct a local mental health 
professional employed by the department or by a local mental health 
program that receives money from the department under AS 47.30.520 
— 47.30.620 or another mental health professional designated by the 
judge, to conduct a screening investigation of the person alleged to be 
mentally ill and, as a result of that condition, alleged to be gravely 
disabled or to present a likelihood ol seriou-. harm to self or others. 
Within 48 hours after the completion of the screening investigation, a 
judge may issue an ex parte order orally or in writing, stating that 
there is probable cause to believe the respondent is mentally ill and 
that condition causes the respondent to be gravely disabled or to
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present a likelihood ot serious harm to self or others. The court shall 
provide findings on which the conclusion is based, appoint an attorney 
to represent the respondent, and may direct that a peace officer take 
the respondent into custody ana deliver the respondent to the nearest 
appropriate facility for emergency examination or treatment. The ex 
parte order shall be provided to the respondent and made a part of the 
respondent's clinical record. The court shall corfirm an oral order in 
writing within 24 hours after it is issued.

(b) The petition required in (a) of this section shall allege that the 
respondent is reasonably believed to present a likelihood of serious 
harm to self or others or is gravely disabled as a re' ult of mental illness 
and shall specify the factual information on which that belief is based 
including the names and a iresses of all persons known to the peti­
tioner who have .nowiedge of those facts through personal obser­
vation. (S 1 ch 84 SLA 1981)

Sec. 47.30.705. Em ergency detention for evaluation. A peace 
officer, a psychiatrist or physician who is licensed to practic’e in this 
state or employed by the federal government, or a clinical psychologist 
licensed bv the state Board of Psychologists and Psychological Exam­
iners who has probable cause to believe that a person is gravely 
disabled or is suffering from mental illness and is likely to cause 
serious harm to self or others of such immediate nature that con­
siderations of safety do not allow initiation of involuntary commitment 
procedures set out in AS 47.30.700. may cause the persot to be taken 
into custody and delivered to the nearest evaluation facility. A person 
taken into custody for emergency evaluation may not be placed in a jail 
or other correctional facility except for protective custody purposes and 
only while awaiting transportation to a treatment facility. The peace 
officer or mental health professional shall complete an application for 
examination of the person in custody and be interviewed by a mental 
health professional at the facility. (S 1 ch 84 SLA 1981; am j) 8 ch 142 
SLA 1984)

Effect of am endm ents. — The 1984 be used as an emergency evaluation lacil-
ainendment inserted the language ity if an evaluation facility is not avail-
beginning "a psychiatrist or physician" able": and substituted "The peace officer or
and ending "Board of Psychologists and mental health professional" for "Upon 
Psychological Examiners" and substituted arrival at the evaluation lacilitv. the peace 
"sell" for "him self <n the first sentence; officer" at the beginning of the last sen-
rewrote the second sentence, which tence.
formerly read "A correctional facility may

Sec. 47.30.710. Examination, fa) A respondent who is delivered 
under AS 47.30.700 — 47.30.705 to an evaluation facility for emer­
gency examination and treatment shall be examined and evaluated as 
to mental and physical condition by a mental health professional and 
by a physician within 24 hours after arrival at the facility.

ij 47.30.705 W elfare, S ocial S ervices and Institutions § 47.30.710
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•5 47.30.715 Alaska Statutes § 47.30.725

(b) If the mental health professional who performs the emergency 
examination has reason ro believe that the respondent is (1) mentally 
ill and that condition causes the respondent to be gravely disabled or 
to present a iikeiihooa of serious harm to self or others, and (2) is in 
need of care or treatment, the mental health professional may hos­
pitalize the respondent, or arrange for hospitalization, on an emer­
gency basis. If a judicial order has not been obtained under AS 
47.30.700, the mental health professional shall apply for an ex parte 
order authorizing hospitalization for evaluation, (i? 1 ch 84 SLA 1981)

P evisor's notes. — The word (b) by the revisor of statutes in 1981 pur-
"lesponuent" was suDstituted fo- the word suant to AS U1.U5.031
"person" in the first sentence of subsection

Sec. 47.30.715. Acceptance of order. When a facility receives 
proper order for evaluation, it must accept the order and the 
respondent for an evaluation period not to exceed 72 hours. The facility 
shail promptly notify the cour: of the date and time of the respondents 
arrival. The court shall set a date, time and place for a 30-day commit­
ment hearing, to be held if needed within 72 hours after the 
respondent’s arrival, and the court shall notify the facility, the 
respondent, the respondent’s attorney, and the prosecuting attorney of 
the hearing arrangements. Evaluation personnel, when used, shall 
similarly notify the court of the date and time when they first met with 
the respondent. tS 1 ch 84 SLA 1981; am i 9 ch 142 SLA 1984)

Effect of am endm ents. — The 1984 and "the respondent's” for "his" preceding
amendment substituted ".10-day" fur "attorney,' both in the third sentence.
'21-dav" preceding "commitment nearing"

Sec. 47.30.720. Release before expiration of 72-hour period. If 
at any time in the course of the 72-hour period the mental health 
professionals conducting the evaluation determine that the respondent 
does not meet the standards for commitment specified in AS 47.30.700, 
the respondent shall be discharged from the facility or the place of 
evaluation by evaluation personnel and the petitioner and the court so 
notified, lij 1 ch 84 SLA 1981)

Sec. 47.30.725. Commitment proceeding rights; notification,
(a) When a respondent is detained for evaluation under AS 47.30.660 
— 47.30.915, th '1 respondent shall be immediately notified orally and 
in writing of the rights under this section. Notification shall be in a 
language understood by the respondent. The respondent's guardian, if 
any, and if the respondent requests, an adult designated by the 
respondent, shall also be notified of the respondent's rights under this 
section.

(b) Unless a respondent is released or voluntarily admitted for 
Treatment within 72 hours of arrival at the facility or, if the respondent
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is evaluated by evaluation personnel, within 72 hours from the 
beginning of the respondent's meeting with evaluation personnel, the 
respondent is entitled to a court hearing to be set for not later than the 
end of that 72-hour period to determine whether there is cause lor 
detention after the 72 hours have expired for up to an additional 30 
days on the grounds that the respondent is mentally ill. and as a result 
presents a likelihood of serious harm to the respondent or others, or is 
gravely disabled. The facility or evaluation personnel shall give notice 
to the court of the releases and voluntary admissions under AS 
47.30.700 — 47.30.820.

•c) The respondent has a right to communicate immediatley, at the 
department's expense, with the respondent's guardian, if any. or an 
adult designated by the respondent and the attorney designated in the 
ex parte order, or an attorney of the respondent's choice.

id) The respondent has the right to be represented bv an attorney, 
to present evidence, and to cross-examine witnesses who testify against 
the respondent at the hearing.

< e) The respondent has the right to be free ol the eifects of medication 
and other forms of treatment to the maximum extent possible before 
the 30-dav commitment hearing: however, the facility or evaluation 
personnel may treat the respondent with medication under prescrip­
tion by a licensed physician or by a less restrictive alternative of the 
respondent’s preference if, in the opinion of a licensed physician in the 
case of medication, or of a mentai heaith professional in the case of 
alternative treatment, the treatment is necesarv to 

tl) prevent bodily harm to the respondent or others:
(2) prevent such deterioration of the respondent's mental condition 

that subsequent treatment might not enable the respondent to recover: 
or

(3) allow the respondent to prepare for and participate in the pro­
ceedings.

(f) A respondent, if represented by counsel, may waive, orally or in 
writing, the 72-hour time limit on the 30-day commitment hearing and 
have the hearing set for a date no more than seven calendar days after 
arrival at the facility. The respondent’s counsel shall immediately 
notify the court of the waiver. l§ 1 ch 84 SLA 1981: am S 10 ch 142 SLA 
1984)

S 47.30.725 W elfare, Social S ervices and Institutions 9 47.30.725

Effect o f am endm ents. — The 1984 
amendment reworded this .'■•eelion to 
remove personal pronouns; substituted "80 
days" for "21 davs" and deleted "trravcly 
disabled or" preeeumir "mentally ill" rear 
the ena of the first sentence j f  subsection 
* b>: added "or is irraveiy disabled" to the 
end of the first sentence of substclion ib>;

and suhstituted "30-dav" for "21-day' 
precedini; ' commitment hearing’ in the 
introductory parut,Tapn of subsection ie) 
and in subsection (fi.

Editor’s notes. — The reference to AS 
47.30.820 in subsection ibi is apparently 
incorrect. AS 47.30.815 would appear to be 
the intended reference.

i , . 49



$ 47.30.805 A laska Statutes * 47.30.815 r r

(2) the conversion is made in good faith. (S 18 ch 142 SLA 1984)

Sec. 47.30.805. Computing periods of time, (a) Except as pro­
vided in (b) of this section,

(1) computations of a 72-hour evaluation period under AS 47.30.715 
or a 48-hour detention period under AS 47.30.6S5 do not include 
Saturdays, Sundays, legal holidays, or any period of time necessary to 
transport the respondent to the treatment facility;

(2) a 30-day commitment period expires at the end of the 30th day 
after the 72 hours following initial acceptance;

(3) a 90-day commitment p e r 'd  expires at the end of the 90th day 
after the expiration of a 30-day period of treatment;

(4) a 180-day commitment period expires at the end of the 180th day, 
after the expiration of a 90-day period of treatment or previous lSO-dav 
period, whichever is applicable.

(b) When a respondent has failed to appear or been absent through 
the respondent's own actions contrary to any order properly made or 
entered under AS 47.30.660 — 47.30.915, the relevant commitment 
period shall be extended for a period of time equal to the respondent’s 
absence if. written notice of absence is promptly provided to the 
respondent’s attorney and guardian, if there is one, and if, within 24 
hours after the respondent has returned to the evaluation or treatment 
facility, written notice of the corresponding extension and the reason 
for it is given to the respondent and the respondent’s attorney and 
guardian, if any, and to the court. (§ 1 ch 84 SLA 1981; am § 19chl42 
SLA 1984)

$

Effect of am endm ents. — The 1984 
amendment, in subsection tat. inserted 
"under AS 47.30.715 or a 48-hour 
detention period under AS 47.30.685" in 
paragraph (1); substituted "30-day” for 
"21-day’’ and ”30th day” for ”21st day” in

paragraph (2); substituted "30-day” for 
’’21-day” in paragraph (3); and substituted 
"180-day” for "120-day" in two places and 
"180th day" for "120th day” in one place in 
paragraph (4).

Sec. 47.30.810. H abeas corpus. Nothing in AS 47.30.660 — 
47.30.915 may be construed as limiting a person’s right to a writ of 
habeas corpus. (§ 1 ch 84 SLA 1981)

Sec. 47.30.815. Limitation of liability; penalty for false applica­
tion. (a) A person acting in good faith upon either actual knowledge or 
reliable information who makes application for evaluation or 
treatment of another person under AS 47.30.700 — 47.30.915 is not 
subject to civil or criminal liability.

(b) The following persons may not be held civilly or criminally liable 
for detaining a person under AS 47.30.700 — 47.30.915 or for releasing 
a person under AS 47.30.700 — 47.30.915 at or before the end of the 
period for which the person was admitted or committed for evaluation 
or treatment if the persons have performed their duties in good faith 
and without gross negligence:

158
L '

n % \ 5

(1)
(2) 

siona 
staff«

(3) 
tratio

(4) 
detair

(c) . 
procec 
that tr 
is gra- 
guilty

Effec
amendn

§ 47.

Section 
825. Pa' 
830. Pr.

IT.
833. Nu

pi
835. Cn 
840. Rip

se

Sec.
receivi.
scribed

(b) A 
nated i 
pable i 
patient 
uation 
request 
are or z 
as to tl 
progno.- 
mation

(c) A 
patient 
occurw 
the pur: 
or ment 
or guan 
dance w



>84)

• pro-

J.715 
elude 
iry to

i day

i day

day,
'•day

:ugh 
ie or 
nent 
ent’s 

the 
n 24 
nent 
nson 
a n d  
142

0.815

(1) an officer of a public or private agency;
(2) the superintendent, the professional person in charge, the profes­

sional designee of the p. sessional person in charge, and the attending 
staff of a public or private agency;

(3) a public official performing functions necessary to the adminis­
tration of AS 47.30.700 — 47.30.915;

14) a peace officer or mental health professional responsible for 
detaining or transporting a person under AS 47.30.700 — 47.30.915.

(c) A person who wilfully initiates an involuntary commitment 
procedure under AS 47.30.700 without having good cause to believe 
that the other person is suffering from a mental illness and as a result 
is gravely disabled or likely to cause serious harm to self or others, is 
guilty of a felony. 1 ch 84 SLA 1981: am $ 20 ch 142 SLA 19841

§ 47.30.825 W elfare, S ocial S ervices and Institutions S 47.30.825

Effect o f am endm ents. — The 1984 
amendment inserted "or mental health

professional" and 
paragrapb tb)(4l

or transporting in

Section
825. Patient medical rights 
830. Prohibition of experimental trea t­

ments
833. Nutritional evaluation; right to 

proper diet 
835. Civil rights not impaired 
840. Right to privacy and personal pos-

Article 8. P atien t Rights.
Section
845. Confidential records 
850. Expungement of records 
855. Posting of rights 
860. Notices in languages other than 
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Sec. 47.3U.825. Patien t medical rights, (a) A patient who is 
receiving services under AS 47.30.660 — 47.30.9)5 has the rights de­
scribed in this section.

(b) A patient, or the patient’s counsel, guardian, or the adult desig­
nated in accordance with AS 47.30.725 if the patient is mentally inca­
pable of participation, is entitled to participate in formulating the 
patient’s individualized treatment pli \ and to participate in the eval­
uation process as much as possible, at minimum to the extent of 
requesting specific forms of therapy, inquiring why specific therapies 
are or are not included in the treatment program, and being informed 
as to the patient’s present medical and psychological condition and 
prognosis. The treating physician may not withhold any of this infor­
mation from the patient.

(c) A patient has the right to know the name of medication that the 
patient is asked to take, what its purpose is. and what side etfects may 
occur with this medication. If the patient is incapable of understanding 
the purpose and side effects of the medication, the treating physician 
or mental health professional shall explain it to the patient’s counsel 
or guardian or, if there is no guardian, the adult designated in accor­
dance with AS 47.30.725.



id) A locked quiet room, or other form of physical restraint, may not 
be used, except as provided in this subsection, unless a patient is likely 
to physically harm self or others unless restrained. The form of 
restraint used sh he that which is in the patient’s best interest and 
which constitutes the least restrictive alternative available. When 
practicable, the patient shall be consulted as to the patient's preference 
among forms of adequate, medically advisable restraints including 
medication, and that preference shall be considered. Nothing in this 
section is intended to limit the right of staff to use a quiet room at the 
patient’s request or with the patient’s knowing concurrence when con­
sidered in the best interests of the patient. Patients placed in a quiet 
room or other physical irestraint shall he checked at least every 15 
minutes or more often if good medical practice so indicates. Patients in 
a quiet room must be visited by a staff member at least once every hour 
and must be given adequate food and drink and access to bathroom 
facilities. At no time may a patient be kept in a quiet room or other 
form of physical r  "traint against the patient's will longer than neces­
sary to accomplish the purposes set out in this subsection. All uses of 
a quiet room or other restraint shall be recorded in the patient’s medi­
cal record, the information including but not limited to the reasons for 
its use, the duration of use. and the name of the authorizing staff 
member.

(e) A patient has the right to be free from unnecessary or excessive 
medication. Psychotropic medication shall be administered only on the 
order of a licensed physician when the physician determines that this 
medication is in the best interest of the patient or will prevent serious 
harm to others.

(f> A patient capable of giving informed consent has the absolute 
right to accept or refuse electro-convulsive therapy or aversive condi­
tioning. A patient who lacks substantial capacity to make this decision 
may not be given this therapy or conditioning without a court order.

(g) In no eve it may treatment include psvchosurgery, iobotomv, or 
other comparable form of treatm ent without specific informed v.onsent 
of the patient, including a minor unless the minor is clearly too young 
or disabled to give an informed consent in which case the consent of the 
minor’s legal guardian is required. In addition, this treatment may not 
be given without a court order after hearing compatible with full due 
process.

(h) When, in the written opinion of a patient's attending physician, 
a true medical emergency exists and a surgical operation is necessary 
to save the life, physical health, eyesight, hearing or member of the 
patient, the professional person in charge, or that person's professional 
designee, may give c o n sr t to the surgical operation if time will not 
permit obtaining the consent of the proper relatives or guardian or 
appropriate judicial authority. However, an operation may not be 
authorized if the patient is not a minor and knowingly withholds 
consent on reiigious grounds.

S 47.30.825 A laska Statutes § 47.30.825
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§ 47.30.915 Alaska Statutes 47.30.915

resentative capacity, or the patient's spouse or parent. In the exercise 
of the commissioner's discretion, the commissioner may impose full 
liability for the patient's actual cost of care and treatment on the 
patient, the patient's legal representative, the patient's spouse, or 
parent for refusal to supply a sworn statement of income. An order for 
payment shall be issued by the department within six months alter the 
date on which the charge was incurred. The order shall remain in full 
force and effect unless modified by subsequent court or department 
order. Liability under this subsection shall be determined as follows: A 
pat?.'it hospitalized under AS 47.30.660 — 47.30.915. or the person 
responsible for payment of charges for the patient, may be required to 
pay according to ability to provide for payment, and in the manner and 
proportion which the department finds is not detrimental to the 
patient's rehabilitation. The department shall, at any time that it 
determines the action will serve the best interests of the state and the 
patient or the person responsible for payment, relieve the patient or the 
person responsible for payment from liability for charges for the care, 
transportation, and treatment of the patient.

(b) As used in i a) of this section, the term "actual cost of the care and 
treatment" means either the rate provided for by a contract entered 
into under AS 47.30.660 — 47.30.915. or. in the absence of a contract, 
a daily rate approved by the department.

(c) The department may charge, or accept from a person money or 
property, for the care or treatment of an inpatient or outpatient or for 
other purposes, even il the payment is not required bv an order of the 
department, so long as the total payments received do not exceed the 
actual cost of care or treatment.

(d) All money paid by the patient or on the patient's behalf to the 
department under this section shall be deposited in the state treasury.

(e) If an order for payment is entered by the department under this 
section, and delinquency in the pay men. of any amount due the state 
undur the order continues for a period of more than 30 days after the 
m.ification to the patient or the legal representative, spouse, or parent 
of the patient by the department, the state may proceed to collect the 
amounts due by appropriate proceedings. An action to enforce the col­
lection of payments may only be brought within three years after the 
date of notification of a delinquent payment.

(f) The orders of the department issued under this section may relate 
only to charges incurred after October 1, 1981. (ii 1 ch 84 SLA 1981)

C ollateral references. — Constitu­
tionality ol statute imposing liability upon

estate of relative of insane nerson for his 
support in asvium. 20 ALR3d 363.

Sec. 47.30.915. Definitions. In AS 47.30.660 — 47.30.915
(1) "commissioner” means the commissioner of health and social 

services:
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(2) "court’’ means a superior court of the state:
(3) "department” means the Department of Health and Social Ser­

vices:
(4) "designated treatment facility" means a hospital, clinic, institu­

tion, center, or other health care facility that has been designated by 
the department for the treatment or rehabilitation of mentally ill 
persons and for the receipt of these persons by court-ordered commit­
ment, but does not include correctional institutions:

(5) "evaluation facility" means a health care facility that has been 
designated or is operated by the department to perform the evaluations 
described in AS 47.30.660 — 47.30.915, or a medical facility licensed 
under AS 18.20.020 or operated by the federal government:

(6) "evaluation personnei" means mental health professionals desig­
nated by the department to conduct evaluations as prescribed in AS 
47.30.660 — 47.30.915 who conduct evaluations in places in which no 
staffed evaluation facility exists;

(7) "gravely disabled" means a condition in which a person as a 
result of mental illness

(A) is in danger of physical harm arising from such complete neglect 
of basic needs for food, clothing, shelter, or personal safety as to render 
serious accident, illness or death highly probable if care by another is 
not taken: or

(B) will, if not treated, suffer or continue to suffer severe and abnor­
mal mental, emotional or physical distress, and this distress is asso­
ciated with significant impairment of judgment, reason or behavior 
causing a substantial deterioration of the person’s previous ability to 
function independently:

(8) "inpatient treatment” means care and treatment rendered inside 
or on the premises of a treatment facility, or a part or unit of a 
treatment facility, for a continual period of 24 hours or longer:

(9) "least restrictive alternative" means mental health treatment 
facilities and conditions of treatment which are

(A) no more harsh, hazardous, or intrusive than necessary to achieve 
the treatment objectives of the patient: and

(B) involve no restrictions on physical movement nor supervised 
residence or inpatient care except as reasonably necessary for the 
administration of treatment or the protection of the patient or others 
from physical injury;

(10) "likely to cause serious harm’’ means a person who
(A) poses a substantial risk of bodily harm to that person's self, as 

manifested by recent behavior causing, attempting or threatening that 
harm;

(B) poses a substantial risk of harm to others as manifested by 
recent behavior causing, attempting, or threatening harm, and is 
likely in the near future to cause physical injury, physical abuse or 
substantial property damage to another person: or

§ 47.30.915 W elfare, S ocial S ervices and Institutions ii 47.30.915
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Effect of am endm ents. — The 1984 
amendment inserted "or operated by the 
federal government" in paragraph io): 
added the subparagraph i A> designation in 
paragraph (7). added "or" to the end of that 
subparagraph, and added subparagraph 
<B); reworded subparagraphs 1101(A) and 
(C) and paragraph il2> to remove personal 
pronouns: deleted "imminent and substan­
tial" preceding "bodily harm" and substi­
tuted "behavior causing, attem pting or 
threatening that harm" for "attempts at 
suicide or bodiiy harm" in paragraph 
(I0»tA); substituted "harm to others" for 
"imminent and substantial bodily harm to

one or more other persons” and the lan­
guage beginning "recent behavior causing, 
attempting" or "behavior causing or 
attem ptine harm, including, in regard to 
evaluations, at least one incident within 
30 days before the filing of a petition for 
emergency hospitalization" in paragraph 
(10'iB); substituted "manifests" for "dem­
onstrates” in paragraph ilOi(C); substi­
tuted "trained in ciinical psychology and 
licensed” for ''with a clinical psychology or 
counseling specialty licensed" near the 
middle of paragraph ill) : and inserted 
"substantial" preceding "experience" near 
the end of paragraph ill) .

C h a p t e r  35. P r iv a t e  I n s t i tu t io n s .
Section
10. Powers of department 
20. License or permit required 
30. Authority to issue regulations 
40. Licensing ,
35. Provisional license 
60. Records required 
70. Violations

Section
75. Licensure of providers of care for 

dependent aduits by municipalities 
90. Licensing and supervision ol mater­

nity iiomes 
100. License required 
900. Definitions

I)
Sec. 47.35.010. Powers of departm ent, la) The department may
(J.) license and supervise boarding homes, foster homes, group 

homes, nurseries, institutions caring for children and foster homes, 
group homes and institutions caring for dependent aduits:

(2) investigate and supervise licensees:
(3) enforce the standards established by it:
(4) contract with private or municipal agencies to investigate and 

make recommendations to the department for the licensing and super­
vision of boarding homes, foster homes, group homes, nurseries, insti­
tutions caring for children and foster homes, group homes and 
institutions caring for dependent adults under procedures and stan­
dards of operation established by the department.

(b) The department shall, within 90 days after receiving a written 
request that it do so. delegate its powers relating to nurseries under 
this section and under AS 47.35.040 — 47.35.060 to a municipality 
which has adopted an ordinance providing for day care licensing under 
home rule powers or as authorized under AS 29.48.035ia)(20). A munic­
ipality to which these powers have been delegated may waive or modify 
any regulation or standard established by the department under the 
authority of AS 47.35.010 — 47.35.080 as it applies to nurseries or the 
appiication of any such regulation or standard as it applies to a partic­
ular day care licensee but must notify the department of any waiver. 
(3 2 ch 17 SLA 1951; am SS 1.2ch42SLA 1973; am 1.2ch253SLA 
1976: am S 1 ch 45 SLA 1977: am § 1 ch 98 SLA 1977; am $ 135 ch 6 
SLA 1984)
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so by a law enforcement official, or by a person 
acting in cooperation with a law enforcement 
official, for the purpose of obtaining evidence to 
be used against the actor in a criminal prosecu­
tion.

(2) As used in this section, “induced" means 
that the actor did not contemplate and would 
not otherwise have engaged in the proscribed 
conduct. Merely affording the actor an opportu­
nity to commit an offense does not constitute 
entrapment. [1971 c.743 §35]

RESPONSIBILITY

161.290 Incapacity due to
immaturity. (1) A person who is tried as an 
adult in a court of criminal jurisdiction is not 
criminally responsible for any conduct which 
occurred when the person was under 14 years of 
age.

(2) Incapacity uue to immaturity, as defined 
in subsection (1) of this section, is a defense. 
(Formerly 161.380)

161.295 Effect of mental disease or 
defect; guilty except for insanity. (1) A 
person is guilty except for insanity if, as a result 
of mental disease or defect at the time of engag­
ing in criminal conduct, the person lacks sub­
stantial capacity either to appreciate the crimi­
nality of the conduct or to conform the conduct 
to the requirements of law.

(2) As used in chapter 743, Oregon Laws 
1971, the terms “mental disease or defect" do not 
include an abnormality manifested only by 
repeated criminal or otherwise antisocial con­
duct, nor do they include any abnormality const­
ituting solely a personality disorder. [1971 c.743 
§36; 1983 c.800 § 1)

Note: Section 17, chapter 800, Oregon Laws 1983, 
provides:

Sec. 17. Section 16 of this Act and the amendments 
toORS 161.295, 161.305, 161.309, 161.319, 161.325, 161.327, 
161.336, 161.341, 161.365 and 162.155 by this Act shall apply 
only to offenses committed on or after January 1. 1984. In 
thr case of offenses committed before January 1. 1984. those 
sections shall apply in the same manner as if this Act had not 
been enacted.

161.300 Evidence of disease or defect 
admissible as to intent. Evidence that the 
actor suffered from a mental disease or defect is 
admissible whenever it is relevant to the issue of 
whether he did or did not have the intent which 
is an element of the crime. [1971 c.743 §371

161.305 Disease or defect as affirm a­
tive defense. Mental disease or defect consti­
tuting insanity under ORS 161.295 is an affirma­

tive defense. [1971 c.743 §38; 1983 c.900 §2]

Note: See note 'inder 161.295.

161.309 Norice prerequisite to de­
fense; content (li No evidence may be intro­
duced by the defendant on the issue of insanity 
under ORS 161.295, unless the defendant gives 
notice of intent to do so in the manner provided 
in subsection (3) of this section.

(2) The defendant may not introduce in the 
case in chief expert testimony regarding partial 
responsibility under ORS 161.300 unless the 
defendant gives notice of intent to do so in the 
manner provided in subsection (3) of this sec­
tion.

(3) A defendant who is required under sub­
section (1) or (2) of this section to give notice 
shall file a written notice of purpose a t the time 
the defendant pleads not guilty. The defendant 
may file such notice a t any time after the plea 
but before trial when just cause for failure to file 
the notice a t the time of making the plea is made 
to appear to the satisfaction of the court. If the 
defendant fails to file notice, the defendant shall 
not be entitled to introduce evidence for the 
establishment of a defense under ORS 161.295 or
161.300 unless the court, in its discretion, per­
mits 3ucn evidence to be introduced where just 
cause for failure to file the notice is made to 
appear. [1971 c.743 §§39, 40. 41; 1983 c.300 §3)

Note: See note under 161.295.

161.310 (Repealed by 1971 c.743 §4321

1G1.313 Jury  instructions; insanity.
When the is? 'i of insanity under ORS 161.295 is 
submitted to e determined by a jury in the trial 
court, the court shall instruct the jury in accord­
ance with ORS 161.327. [1983 c.800 §16)

Note: See note under 161.295.

161.315 Right of state to obtain men­
tal examination of defendant; limitations.
Upon filing of notice or the introduction of 
evidence by the defendant as provided in ORS 
161.309 (3), the state shall have the right to have 
at least one psychiatrist or licensed psychologist 
of its selection examine the defendant. The state 
shall file notice with the court of its intention to 
have the defendant examined. Upon filing of the 
notice, the court, in its discretion, may order the 
defendant committed to a state institution or 
any other suitable facility for observation and 
examination as it may designate for a period not 
to exceed 30 days. If the defendant objects to the 
examiner chosen by the state, the court for good 
cause shown may direct tne stare to select a 
different examiner. (1971 c.743 §42; 1977 c.380 §3]
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161.319 Form of verdict on guilty 
except for insanity. When the defendant is 
found guilty except for insanity under ORS 
161.295, the verdict and judgment shall so state.
(!971 c.743 §43; 1977 c.380 §4: 1983 c.800 §4|

Note: See note under 161.295.

161.320 [Repealed by 1971 c.743 §432|

161.325 Entry of order guilty except 
for insanity; order to include whether 
victim wants notice of hearings or release 
of defendant. (1) After entry of judgment of 
guilty except for insanity, the court shall, on the 
basis of the evidence given at the trial or at a 
separate hearing, if requested by either party, 
make an order as provided in ORS 161.327 or 
161.329, whichever is appropriate.

(2) If the court makes an order as provided 
in ORS 161.327, it shall also:

(a) Determine on the record the offense of 
which the person otherwise would have been 
convicted; ar.d

fb) Make specific findings on whether there 
is a victim of the crime for which the defendant 
has been found guilty except for insanity and, if 
so, whether the victim wishes to be notified, 
under ORS 161.326 (2), of any Psychiatric Se­
curity Review Board hearings concerning the 
defendant and of any conditional release, dis­
charge or escape of the defendant.

(3) The court shall include any such findings 
in its order. (1971 c.743 §44; 1977 c.380 §5; 1979 c.885 
§1; 1981 c.71111; 1983 c.800 §5j

Note: See note under 161.295.

161.326 Commission of crime by per­
son under board jurisdiction; notice to 
victim. (1) Whenever a person already under 
the board’s jurisdiction commits a new crime, 
the court or the ly.ard shall make the findings 
described in ORS! 161.325 (2).

(2) If the trial court or the board determines 
that a victim des ires notification as described in 
ORS 161.325 (2), the board shall make a reason­
able effort to notify the victim of board hearings, 
conditional release, discharge or escape. [1981 
c.711 §9]

Note: 161.326, 161.387 and 161.400 were enacted into 
law by the Legislative Assembly and were added to and made 
a part of ORS chapter 161 but not to any series therein by 
legislative action. See Preface to Oregon Revised Statutes for 
farther explanation.

161.327 Order giving jurisdiction to 
Psychiatric Security Review Board; court 
to commit or conditionally release defen­
dant; notice to board; appeal. (1) Following

the entry of a judgment pursuant to ORS
161.319 and the dispositional determination 
under ORS 161.325, if the court finds that the 
person would have been guilty of a felony, or of a 
misdemeanor during a criminal episode in the 
course of which the person caused physical 
injury or risk of physical injury to another, and if 
the court finds by a preponderance of the evi­
dence that the person is affected by mental 
disease or defect and presents a substantial 
danger to others requiring commitment to a 
state mental hospital designated by the Mental 
Health Division or conditional release, the court 
shall order the person placed under the jurisdic­
tion of the Psychiatric Security Review Board 
for care and treatment. The period of jurisdic­
tion of the board shall t r  equal to the maximum 
sentence the court finds the person could have 
received had the person been found guilty not 
subject to exception for insanity.

(2) The court shall determine whether the 
person should be committed to a state hospital 
designated by the Mental Health Division or 
conditionally released pending any hearing 
before the board as follows;

(a) If the court finds that the person 
presents a substantial danger to others and is not 
a proper subject for conditional release, the court 
shall order the person committed to a state 
hospital designated by the Mental Health Divi­
sion for custody, care and treatment pending 
hearing before the board in accordance with 
ORS 161.341 to 161.351.

(b) If the court finds that the person 
presents a substantial danger to others but that 
the person can be adequately controlled with 
supervision and treatment if conditionally re­
leased and that necessary supervision and treat­
ment are available, the court may order the 
person conditionally released, subject to those 
supervisory orders of the court as are in the best 
interests of justice, the protection of society and 
the welfare of the person. The court shall desig­
nate a person or state, county or local agency to 
supervise the person upon release, subject to 
those conditions as the court directs in the order 
for conditional release. Prior to the designation, 
the court shall notify the person or agency to 
whom conditional release is contemplated and 
provide the person or agency an opportunity to 
be heard before the court. After receiving an 
order entered under this paragraph, the person 
or agency designated shall assume supervision of 
the person pursuant to the direction of the Psy­
chiatric Security Review Board. The person or 
agency designate J as supervisor shall be required 
to report in writing no less than once per month
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to the hoard concerning the supervised person’s 
compliance with the conditions of release.

(3) For purposes of this section, a person 
affected by a mental disease or defect in a state 
of remission is considered to have a mental 
disease or defect requiring supervision when the 
disease may, with reasonable medical probabili­
ty, occasionally become active and, when active, 
render the person a danger to others.

(4) In determining whether a person should 
be conditionally released the court may order 
evaluations, examinations and compliance as 
provided in ORS 161.336 (4) and 161.346 (2).

(5) In determining whether a person should 
be committed to a state hospital or conditionally 
released the court shall have as its primary con­
cern the protection of society.

(6) Upon placing a person on conditional 
release the court shall notify the board in writing 
of the court's conditional release order, the su­
pervisor appointed, and all other conditions of 
release, and the person shall be on conditional 
release pending hearing before the board in 
accordance with ORS 161.336 to 161.351. Upon 
compliance with this subsection and subsections
(1) and (2) of this section the court’s jurisdiction 
over the person is terminated and the board 
assumes jurisdiction over the person.

(7) An order of the court under this section 
is a final order appealable by the person found 
guilty except for insanity in accordance with 
ORS 19.010 (4). The person shall be entitled on 
appeal to suitable counsel possessing skills and 
experience commensurate with the nature and 
complexity of the case. If the person is indigent, 
suitable counsel shall be appointed in the man­
ner provided in ORS 138.500 (1), and the com­
pensation for counsel and costs and expenses of 
the person necessary to the appeal shall be deter­
mined, allowed and paid as provided in ORS
138.500.

(8) Upon placing a person under the jurisdic­
tion of the board the court shall notify the per­
son of the right to appeal and the right to a 
hearing before the board in accordance with 
ORS 161.336 (7) and 161.341 (4). [1979 c.S67 §5; 
1979 c.885 §2: 1981 c.711 §2; 1981 3.8. c.3 §129: 1983 c.800 
§6)

Note: See note under 161.295.

Note: 161.327 was enacted into law by the Legislative 
Assembly but was not added to or made a part of ORS 
chapter 161 or any series therein by legislative action. See 
Preface to Oregon Revised Statutes for further explanation.

161.328 Commitment to state mental 
hospital; standard of proof; duration of 
commitment. (1) Following the entry of a

judgment pursuant to ORS 161.319 and the 
dispositional determination under ORS 161.325, 
if the court finds that the person would have 
been guilty of a misdemeanor during a criminal 
episode in the course of which the person did not 
cause physical injury or risk of physical injury to 
another, and if the court finds by a preponder­
ance of the evidence that the person is affected 
by mental disease or defect and presents a sub­
stantial danger to others requiring commitment 
to a state mental hospital designated by the 
Mental Health Division or conditional release, 
the court shall make disposition of the person as 
provided in ORS 426.130 (2) and (3) and pur­
suant to procedures set forth in ORS 426.135 to 
426.150, 426.170, 426.223 to 426.297 and 426.301 
to 426.395, except as provided in subsections (2) 
and (3) of this section.

(2) The standard of proof in all proceedings 
pursuant to this section shall be based upon a 
preponderance of the evidence.

(3) The period of jurisdiction of the court 
and any commitment pursuant to this section 
shall be no longer than the maximum sentence 
the court finds the person could have received 
had the person been found guilty not subject to 
exception for insanity. [1981 c.71l §3: 1983 c.800 §71

161.329 Order of discharge. Following 
the entry of a judgment pursuant to ORS
161.319 and the dispositional determination 
under ORS 161.325, if the court finds that the 
person is no longer affected by mental disease or 
defect, or, if so affected, no longer presents a 
substantial danger to others and is not in need of 
care, supervision or treatment, the court shall 
order the person discharged from custody. [1971 
c.743 §45; 1977 c.380 §6; 1981 c.711 §41

101.330 [Repealed by 1971 c.743 §432]

161.332 “Conditional release"
defined. As used in ORS 161.315 to 161.351 and
161.385 to 161.395, “conditional release” in­
cludes, but is not limited to, the monitoring of 
mental and physical health treatment. [1977 c.380 
§1; 1983 c.800 §8)

161.335 [1971 c.743 §46: 1973 c.137 §1; t975 c.380 
§1; repealed by 1977 c.380 §10 (161.336 enacted Ln lieu of 
16L335)]

161.336 Conditional release by Psy­
chiatric Security Review Board; supervi­
sion by board; termination or modifica­
tion of conditional release; hearing. (1) If 
the board determines that the person presents a 
substantial danger to others but can be ade­
quately controlled with supervision and treat­
ment if conditionally released and that necessary 
supervision and treatment are available, the
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board may order the person conditionally re­
leased. subject to those supervisory orders of the 
board as are in the best interests of justice, the 
protection of society and the welfare of the per­
son. The board may designate any person or 
state, county or local agency the board considers 
capable of supervising the person upon release, 
subject to those conditions as the board directs 
in the order for conditional release. Prior to the 
designation, the board shall notify the person or 
agency to whom conditional release is contem­
plated and provide the person or agency an 
opportunity to be heard before the board. After 
receiving an order entered under this section, the 
person or agency designated shall assume super­
vision of the person pursuant to the direction of 
the board.

(2) Conditions of release contained in orders 
entered under this section may be modified from 
time to time and conditional releases may be 
terminated by order of the board as provided in 
ORS 161.351.

(3) For purposes of this section, a person 
affected by a mental disease or defect in a state 
of remission is considered to have a mental 
disease or defect requiring supervision when the 
disease may, with reasonable medical probabili­
ty, occasionally become active and, when active, 
render the person a danger to others. The person 
may be continued on conditional release by the 
board as provided in this section.

(4)(a) As a condition of release, the board 
may require the person to report to any state or 
local mental health facility for evaluation. 
Whenever medical, psychiatric or psychological 
treatment is recommended, the board may order 
the person, as a condition of release, to cooperate 
with and accept the treatment from the facility.

(b) The facility to which the person has been 
referred for evaluation shall perform the evalua­
tion and submit a written report of its findings 
to the board. If the facility finds that treatment 
of the person is appropriate, it shall include its 
recommendations for treatment in the report to 
the board.

(c) Whenever treatment is provided by the 
facility, it shall turnish reports to the board on a 
regular basis concerning the progress of the 
person.

(d) Copies of all reports submitted to the 
board pursuant to this section shall be furnished 
to the person and the person’s counsel. The 
confidentiality of these reports shall be deter­
mined pursuant to ORS 192.500.

(e) The facility shall comply with any other 
conditions of release prescribed by order of the 
hoard.

(5) If at any time while the person is under 
the jurisdiction of the board it appears to the 
board or its chairman that the person has violat­
ed the terms of the conditional release or that 
the mental health of the individual has changed, 
the board or its chairman may order the person 
returned to a state hospital designated by the 
Mental Health Division for evaluation or treat­
ment. A written order of the board, or its chair­
man on behalf of me board, is sufficient warrant 
for any law enforcement officer to take into 
custody such person and transport the person 
accordingly. A sheriff, municipal police officer, 
constable, parole or probation officer, prison 
official or other peace officer shall execute the 
order. Within 20 days of a revocation of a condi­
tional release, the board shall conduct a hearing. 
Notice of the time and place of the hearing shall 
be given to the person, the attorney representing 
the person and the Attorney General. The board 
may continue the person on conditional release 
or, if .t finds by a preponderance of the evidence 
that the person is affected by mental disease or 
defect and presents a substantial danger to oth­
ers and cannot be adequately controlled if condi­
tional release is continued, it may order the 
person committed to a state hospital designated 
by the Mental Health Division. The state must 
prove by a preponderance of the evidence the 
person’s unfitness for conditional release. A 
person in custody pursuant to this subsection 
shall have the same rights as any person appear­
ing before the board pursuant to ORS 161.346.

(6) The community mental health program 
director, the director of the facility providing 
treatment to a person on conditional release, any 
peace officer or any person responsible for the 
supervision of a person on conditional release 
may take a person on conditional release into 
custody or request that the person be taken into 
custody if there is reasonable cause to believe the 
person is a substantial danger to others because 
of mental disease or defect and that the person is 
in need of immediate care, custody or treatment. 
Any person taken into custody pursuant to this 
subsection shall immediately be transported to a 
state hospital designated by the Mental Health 
Division. A person taken into custody under this 
subsection shall have the same rights as any 
person appearing before the board pursuant to 
ORS 161.346.

(7) (a) Any person conditionally released 
under this section may apply to the board for 
discharge from or modification of an order of 
conditional release on the ground that the person 
is no longer affected by mental disease or defect 
or, if still so affected, no longer presents a sub­
stantial danger to others and no longer requires
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supervision, medication, care or treatment. 
Notice of the hearing on an application for dis­
charge or modification of an order of conditional 
release shall be made to the Attorney General. 
The applicant, at the hearing pursuant to this 
subsection, must prove by a preponderance of 
the evidence the applicant’s fitness for discharge 
or modification of the order of conditional re­
lease. Applications by the person for discharge or 
modification of conditional release shall not be 
filed more often than once every six months.

(b) Upon application by any person or agen­
cy responsible for supervision or treatment 
pursuant to an order of conditional release, the 
board shall conduct a hearing to determine if the 
conditions of release shall be continued, modi­
fied or terminated. The application shall be 
accompanied by a report setting forth the facts 
supporting the application.

(8) The total period of commitment and 
conditional release ordered pursuant to this 
section shall not exceed the maximum sentence 
the person could have received had the person 
been found guilty not subject to exception for 
insanity.

(9) The board shall maintain and keep cur­
rent the medical, social and criminal history of 
all persons committed to its jurisdiction. The 
confidentiality of records maintained by the 
board shall be determined pursuant to ORS
192.500.

(10) In determining whether a person should 
be committed to a state hospital, conditionally 
released or discharged, the board shall have as its 
primary concern the protection of society. (1977 
c.380 §11 (enacted in lieu of 161.335); 1979 c.885 §3; 1981 
c.711 §5; 1983 c.300 §9)

Note: See note under 161.295.

Note: Section 17, chapter 711. Oregon Laws 1981, as 
amended by section 2. chapter 430, Oregon Laws 1983, 
provides:

Sec. 17. Notwithstanding ORS 161.336, 161.341 and 
161.346, until July I, 1985, representation of the state at 
hearings before the board is at the option of and by the 
district attorney of the county from which the person was 
committed rather than by the Attorney General. Notices, 
reports and related documents shall be sen  by the board to 
that district attorney and to the court from /hich the person 
was committed rather than to the Attorney General.

161.340 (1971 c.743 §47; 1975 c.380 §2; repealed by 
1977 c.380 § 12 (161.341 enacted in lieu of 161.340)|

161.341 Order of commitment; appli­
cation for discharge or conditional re­
lease; release plan. (1) If the board finds, 
upon its initial hearing, that the person presents 
a substantial danger to others and is not a proper 
subject for conditional release, the board shall

order the person committed to, or retained in, a 
state hospital designated by the Mental Health 
Division for custody, care and treatment. The 
period of commitment ordered by the board shall 
not exceed the maximum sentence the person 
could have received had the person been found 
guilty not subject to exception for insanity.

(2) If at any time after the commitment of a 
person to a state hospital designated by the 
Mental Health Division under this section, the 
superintendent of the hospital is of the opinion 
that the person is no longer affected by mental 
disease or defect, or, if so affected, no longer 
presents a substantial danger to others or that 
the person continues to be affected by m.'ntal 
disease or defect and continues to be a danger to 
others, but that the person can be controlled 
with proper care, medication, supervision and 
treatment if conditionally released, the superin­
tendent shall apply to the board for an order of 
discharge or conditional release. The application 
shall be accompanied by a report setting forth 
the facts supporting the opinion of the superin­
tendent. If the application is for conditional 
release, the application must also be accompa­
nied by a verified conditional release plan. The 
board shall hold a hearing on the application 
within 60 days of its receipt. Not less than 30 
days prior to the hearing before the board, copies 
of the report shall be sent to the Attorney Gener­
al.

(3) The attorney representing the state may 
choose a psych> .rist or licensed psychologist to 
examine the person prior to the initial or any 
later decision by the board on discharge or con­
ditional release. The results of the examination 
shall be in writing and filed with the board, and 
shall include, but need not be limited to, an 
opinion as to the mental condition of the person, 
whether the person presents a substantial danger 
to others and whether the person could be ade­
quately controlled with treatment as a condition 
of release.

(4) Any person who has been committed to a 
state hospital designated by the Mental Health 
Division for custody, care and treatment or 
another person acting on the person’s behalf may 
apply to the board for an order of discharge or 
conditional release upon the grounds:

(a) That the person is no longer affected by 
mental disease or defect;

(b) If so affected, that the person no longer 
presents a substantial danger to others; or

(c) That the person continues to be affected 
by a mental disease or defect and would continue 
to be a danger to others without treatment, but 
that the person can be adequately controlled and
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given proper care and treatment if placed on 
conditional release.

(5) When application is made under subsec­
tion (4) of this section, the board shall require a 
report from the superintendent of the hospital 
which shail be prepared and transmitted as 
provided in subsection (2) of this section. The 
applicant must prove by a preponderance of the 
evidence the applicant’s fitness for discharge 
under the standards of subsection (4) of this 
section. Applications for discharge or condition­
al release under subsection (4) of this section 
shall not be filed more often than once every six 
months commencing with the date of the initial 
board hearing.

(6) The board is not required to hold a hear­
ing on a first application under subsection (4) of 
this section any sooner than 90 days after the 
initial hearing. However, hearings resulting from 
any subsequent requests shail be held within 60 
days of the filing of the application.

(7)(a) In no case shall any person committed 
by the court under ORS 161.327 to a state hospi­
tal designated by the Mental Health Division be 
held in the hospital for more than 90 days from 
the date of the court’s commitment order with­
out an initial hearing before the board to deter­
mine whether the person should be conditionally 
released or discharged.

(b) In no case shall a person be held pur­
suant to this section for a period of time exceed­
ing two years without a hearing before the board 
to determine whether the person should be con­
ditionally released or discharged. [1977 c.380 §13 
(enacted in lieu of 161.340); 1979 e.885 §4: 1981 c.711 §6; 
1983 c.SOO §10)

Note: See note under 161.336.

161.345 [1971 c.743 §48; repealed by 1977 c.380 §14 
(161.346 enacted in lieu of 161.3451]

161.346 Hearings on discharge, condi­
tional release, commitment: or modifica­
tion; psychiatric reports; notice of 
hearing. (1) The board shall conduct hearings 
upon any application for discharge, conditional 
release, commitment or modification filed pur­
suant to ORS 161.336, 161.341 or 161.351 and as 
otherwise required by ORS 161.336 to 161.351 
and shall make findings on the issues before it 
which may include:

(a) If the board finds that the person is no 
longer affected by mental disease or defect, or, if 
so affected, no longer presents a substantial 
danger to others, the board shall order the per­
son discharged from commitment or from condi­
tional release.

(b) If the board finds that the person is still 
affected by a mental disease or defect and is a 
substantial danger to others, but can be con­
trolled adequately if conditionally released with 
treatment as a condition of release, the board 
shall order the person conditionally released as 
provided in ORS 161.336.

(c) If the board finds that the person has not 
recovered from the mental disease or defect and 
is a substantial danger to others and cannot 
adequately be controlled if conditionally released 
on supervision, the board shall order the person 
committed to, or retained in, a state hospital 
designated by the Mental Health Division for 
care, custody and treatment.

(2) At any time, the board may appoint a 
psychiatrist or licensed psychologist to examine 
the person and to submit a report to the board. 
Reports filed with the board pursuant to the 
examination shail include, but need not be limit­
ed to, an opinion as to the mental condition of 
the person and whether the person presents a 
substantial danger to others, and whether the 
person could be adequately controlled with treat­
ment as a condition of release. To facilitate the 
examination of the person, the board may order 
the person placed in the temporary custody of 
any state hospital or other suitable facility.

(3) The bocrd may make the determination 
regarding discharge or conditional release based 
upon the written reports submitted pursuant to 
this section. If any member of the board desires 
further information from the examining psychia­
trist or licensed psychologist who submitted the 
report, these persons shall be summoned by the 
board to give testimony. The board shall consid­
er all evidence available to it which is material, 
relevant and reliable regarding the issues before 
the board. Such evidence may include but is not 
limited to the record of trial, the information 
supplied by the attorney representing the state 
or by any other interested party, including the 
person, and information concerning the person’s 
mental condition and the entire psychiatric and 
criminal history of the person. All evidence of a 
type commonly relied upon by reasonably pru­
dent persons in the conduct of their serious 
affairs shall be admissible at hearings. Testimo­
ny shall be taken upon oath or affirmation of the 
witness from whom received. The officer presid­
ing at the hearing shall administer oaths or 
affirmations to witnesses.

(4) The board shall furnish to the person 
about whom the hearing is being conducted, the 
attorney representing the person, the Attorney 
General, the district attorney and the court or 
department of the county from which the person
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was committed written notice of any hearing 
pending under this Section within a reasonable 
time prior to the hearing. The notice shall in­
clude:

(a) The time, place and location of the hear­
ing.

(b) The nature of the hearing and the specif­
ic action for which a hearing has been requested, 
the issues to be considered at the hearing and a 
reference to the particular sections of the stat­
utes and rules involved.

(c) A statement of the authority and juris­
diction under which the hearing is to be held.

(d) A statement of all rights under subsec­
tion (6) of this section.

(5) Prior to the commencement of a hearing, 
the board or presiding officer shall inform each 
party as provided in ORS 183.413 (2).

(6) At the hearing, the person about whom 
the hearing is being held shall have the right:

(a) To appear at all proceedings held pur­
suant to this section, except board deliberations.

(b) To cross-examine all witnesses appearing 
to testify at the hearing.

(c) To subpena witnesses and documents as 
provided in ORS 161.395.

(d) To be represented by suitable legal coun­
sel possessing skills and experience commensu­
rate with the nature and complexity of the case, 
to consult with counsel prior to the hearing and, 
if indigent, to have suitable counsel provided 
without cost.

(e) To examine all information, documents 
and reports which the board considers If then 
available to the board, the information, docu­
ments and reports shall be disclosed to the per­
son so as to allow examination prior to the hear­
ing.

(7) A record shall be kept of all hearings 
before the board, except board deliberations.

(8) Upon request of any party before the 
board, or on its own motion, the board may 
continue a hearing for a reasonable period not to 
exceed 60 days to obtain additional information 
or testimony or for other good cause shown.

(9) Within 15 days following the conclusion 
of the hearing, the board shall provide to the 
person, the attorney representing the person, the 
Attorney General or other attorney representing 
the state, if any, written notice of the board’s 
decision.

(10) The burden of proof on all issues at 
hearings of the board shall be by a preponder­
ance of the evidence.

(11) If the board determines that the person 
about whom the hearing is being held is indi­
gent, the board shall appoint suitable counsel to 
represent the person. The board shall determine 
and allow, as provided in ORS 135.055, the 
compensation for counsel appointed by it and 
the reasonable expenses of the person in respect 
to the hearing. The compensation and expenses 
so allowed shall be paid, upon order by the board, 
by the state from funds available for the purpose.

(12) The Attorney General may represent 
the state at contested hearings before the board 
unless the district attorney of the county from 
which the person was committed electa to repre­
sent the state. The district attorney of the coun­
ty from which the person was committed shall 
cooperate with the Attorney General in securing 
the material necessary for presenting a contested 
hearing before the board. If the district attorney 
elects to represent the state, the district attorney 
shall give timely written notice of such election 
to the Attorney General, the board and the 
attorney representing the person. [1977 c.380 §15 
(enacted in lieu of 161.345); 1979 c.867 §6; 1979 c.385 §5; 
1981 c.711 57; 1981 s.ac.3 5130; 1983c.430§l|

Note: See note under i 61.336.

161.350 (1971 c .7 4 3  §<9: 1975 c.380 §3; repealed bv 
1977 c.380 §16 (161.351 enacud in lieu of 161.3501)

161.351 Discharge of person under 
jurisdiction of board; burden of proof; 
periodic review of status. (1) Any person 
placed under the jurisdiction of the Psychiatric 
Security Review Board pursuant to ORS 161.336 
or 161.341 shall be discharged at such time as 
the board, upon a hearing, shall find by a pre­
ponderance of the evidence that the person is no 
longer affected by mental disease or defect or, if 
so affected, no longer presents a substantial 
danger to others which requires regular medical 
care, medication, supervision or treatment.

(2) For purposes of this section, a person 
affected by a mental disease or defect in a state 
of remission is nsidered to have a mental 
disease or defect. A person whose mental disease 
or defect may, with reasonable medical probabil­
ity, occasionally become active and when it 
becomes active will render the person a danger to 
others, shJl not be discharged. The state has the 
burden of proving by a preponderance of the 
evidence that the person continues to be affected 
by mental disease or defect and continues to be a 
substantia] danger to others. The person shall 
continue under such supervision and treatment 
as the board deems necessary to protect the 
person and others.

(3) Any person who has been placed under 
the jurisdiction of the board and who has spent
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five years on conditional release or a total of five 
years in the hospital and on conditional release 
shall be brought before the board for hearing 
within 30 days of the expiration of the five-year 
period. The board shall review the person’s 
status and determine whether the person should 
be discharged from the jurisdiction of the board. 
(1977 c.380 §17 (enacted in lieu of 161.350); 1981 c.711 §13)

161.360 Mental disease or defect ex­
cluding fitness to proceed. (1) If. before or 
during the triai in any criminal case, ' » court 
has reason to doubt the defendant’s i ..mess to 
proceed by reason of incompetence, the court 
may order an examination in the manner provid­
ed in ORS 161.365.

(2) A defendant may be found incompetent 
if, as a result of mental disease or defect, he ia 
unable;

(a) To understand the nature of the proceed­
ings against him; or

(b) To assist and cooperate with his counsel;
or

(c) To participate in his defense. |1971 c.743
550)

161.365 Procedure for determining 
issue of fitness to proceed. (1) Whenever the 
court has reason to doubt the defendant’s fitness 
to proceed by reason of incompetence as defined 
in ORS 161.360, the court may call to its assis­
tance in reaching its decision any witness and 
may appoint a psychiatrist to examine the de­
fendant and advise the court.

(2) If the court determines the assistance of 
a psychiatrist would bo helpful, the court may 
order the defendant to be committed to a state 
mental hospital designated by the Mental Health 
Division for the purpose of an examination for a 
period not exceeding 30 days. The report of each 
examination shail include, but is not necessarily 
limited to, the following;

(a) A description of the nature of the exami­
nation;

(b) A statement of the mental condition of 
the defendant; and

(c) If the defendant suffers from a mental 
disease or defect, an opinion as to whether the 
defendant is incompetent within the definition 
set out in ORS 161.360.

(3) Except where the defendant and the 
court both request to the contrary, the report 
shall not contain any findings or conclusions as 
to whether the defendant as a result of mental 
disease or defect was subject to the provisions of 
ORS 161.295 or 161.300 at the time of the crimi­
nal act charged.

(4) If the examination by the psychiatrist 
cannot be conducted by reason of the unwilling­
ness of the defendant to participate therein, the 
report shall so state and shall include, if possible, 
an opinion as to whether such unwillingness of 
the defendant was the result of mental disease or 
defect affecting competency to proceed.

(5) The report of the examination shall be 
filed in triplicate with the clerk of the court, who 
shall cause copies to be delivered to the district 
attorney and to counsel for defendant..

(6) When the court has ordered a psychiatric 
examination, a justice’s court shall order the 
county to pay, and a circuit or district court shall 
order the state to pay from funds available for 
the purpose:

(a) A reasonable fee if the examination of 
the defendant is conducted by a psychiatrist in 
private practice; and

(b) All costs includirg transportation of the 
defendant if the examination is conducted by a 
psychiatrist in the employ of the Mental Health 
Division or a community mental health program 
established under ORS 430.610 to 430.670. (1971 
c.743 §51; 1975 c.380 §4; 1981 i.s. c.3§131; 1983 c.800 §l l]

Note; See note under 161.295

161.370 Determination of fitness; 
effect of finding of unfitness; proceedings 
if fitness regained; pretrial objections bv 
defense counsel. (1) When the defendant’s 
fitness to proceed is drawn in question, the issue 
shall be determined by the court. If neither the 
prosecuting attorney nor counsel for the defen­
dant contests the finding of the report filed by a 
psychiatrist under ORS 161.365, the court may 
make the determination on the basis of such 
report. If the finding is contested, the court shall 
hold a hearing on the issue. If the report is re­
ceived in evidence upon such hearing, the party 
who contests the finding thereof shall have the 
right to summon and to cross-examine the psy­
chiatrist or psychiatrists whc submitted the 
report and to offer evidence upon the issue. 
Other evidence regarding the defendant’s fitness 
to proceed may be introduced by either party.

(2) If the court determines that the defen­
dant lacks fitness to proceed, the proceeding 
against him shall be suspended, except as provid­
ed in subsection (5) of this section, and the court 
shall commit him to the custody of the superin­
tendent of a state mental hospital designated by 
the Mental Health Division or shall release him 
on supervision tor so long as such unfitness shall 
endure. The court may release the defendant on 
supervision if it determines that care other than 
commitment for incompetency to stand trial
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would better- serve the defendant and the com­
munity. It may place conditions which it deems 
appropriate on the release, including the require­
ment that the defendant regularly report to the 
Mental Health Division or a community mental 
health program for examination to determine if 
the defendant has regained his competency to 
stand trial. When the court, on its own motion 
or upon the application of the superintendent of 
the hospital in which the defendant is commit­
ted, a person examining the defendant as a con­
dition of his release on supervision, or either 
party, determines, after a hearing, if a hearing is 
requested, that the defendant has regained fit­
ness to proceed, the proceeding shall be resumed. 
If, however, the court is of the view that so much 
time has elapsed since the commitment or re­
lease of the defendant on supervision that it 
would be unjust to resume the criminal proceed­
ing, the court on motion of either party may 
dismiss the charge and may order the defendant 
to be discharged or cause a proceeding to be 
commenced forthwith under ORS 426.070 to 
426.170.

(3) Notwithstanding subsection (2) of this 
section, a defendant who remains committed 
under this section to the custody of a state men­
tal hospital designated by the Mental Health 
Division for a period of time equal to the maxi­
mum term of the sentence which could be im­
posed if the defendant were convicted of the 
offense with which he is charged or for five 
years, whichever is less, shall be discharged at 
the end of the period. The superintendent of the 
hospital in which the defendant is committed 
shall notify the committing court of the expira­
tion of the period at least 30 days prior to the 
date of expiration. The notice shall include an 
opinion a3 to whether the defendant is still 
incompetent within the definition set forth in 
ORS 161.360. Upon receipt of lhe notice, the 
court shall dismiss the charge and shall order the 
defendant to be discharged or cause a proceeding 
to be commenced forthwith under ORS 426.070 
to 426.170.

(4) If the defendant regains fitness to pro­
ceed, the term of any sentence received by the 
defendant for conviction of the crime charged 
shall be reduced by the amount of time the de­
fendant was committed under this section to the 
custody of a state mental hospital designated by 
the Mental Health Division.

(5) The fact that the defendant is unfit to 
proceed does not preclude any objection through 
counsel and without the personal participation 
of the defendant on the gmunds that the indict­
ment is insufficient, that the statute of limita­
tions has run, that double jeopardy pr' riples

apply or upon any other ground at the discretion 
of the court which the court deems susceptible of 
fair determination prior to trial. [1971 c.743 §52; 
1975 c.380 §5)

161.380 [1971 c.743 §53; renumbered 161.290)

161.385 Psychiatric Security Review 
Board; composition, term, qualifications, 
compensation, appointment, confirmation 
and meetings; judicial review of orders.
(1) There is hereby created a Psychiatric Securi­
ty Review Board consisting of five members 
appointed by the Governor and subject to confir­
mation by the Senate under section 4, Article III 
of the Oregon Constitution.

(2) The membership of the board shall not 
include any district attorney, deputy district 
attorney or public defender, but, the membership 
shall be composed of:

(a) A psychiatrist experienced in the crimi­
nal justice system and not otherwise employed 
on a full-time basis by the Mental Health Divi­
sion or a community mental health program;

(b) A licensed psychologist experienced in 
the criminal justice system and not otherwise 
employed on a full-time basis by thr Mental 
Health Division or a community mental health 
program;

(c) A member with substantial experience in 
the processes of parole and probation;

(d) A member of the general public; and
(e) A lawyer with substantial experience in 

criminal trial practice.
(3) The term of office of each member is four 

years. The Governor at any time may remove 
any member for inefficiency, neglect of duty or 
malfeasance in office. Before the expiration of 
the term of a member, the Governor shall ap­
point a successor whose term begins on July 1 
next following. A member is eligible for reap­
pointment. If there is a vacancy for any cause, 
th? Governor shall make an appointment to 
become immediatelv effective for the unexpired 
term.

(4) /  member of the board not otherwise 
employed full time by the state, shall be paid on 
a per diem basis an amount equal to four percent 
of the gT03s monthly salary of a member of the 
State Board of Parole for each day during which 
the member is engaged in the performance of 
official duties, including necessary travel time. 
In addition, subject to ORS 292.220 to 292.250 
regulating travel and other expenses of state 
officers and employes, the member shall be 
reimbursed for actual and necessary travel and
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other expenses incurred in the performance of 
official duties.

(5) Subject to any applicable provision of the 
State Personnel Relations Law, the board may 
hire employes to aid it in performing its duties.

(6)(a) The board shall select one of its mem­
bers as chairperson to serve for a one-year term 
with such duties and powers as the board deter­
mines.

(b) A majority of the voting members of the 
board constitutes a quorum for the transaction 
of business.

(7) The board shall meet at least twice every 
month, unless the chairperson determines that 
there is not sufficient business before the board 
to warrant a meeting at the scheduled time. The 
board shall also meet at other times and places 
specified by the call of the chairperson or of a 
majority of the members of the board.

(8) (a) When a person over whom the board 
exercises »ts jurisdiction is adversely affected or 
aggrieved by a final order of the board, the per­
son is entitled to judicial review of the final 
order. The person shall be entitled on judicial 
review to suitable counsel possessing skills and 
experience commensurate with the nature and 
complexity of the case. If the person is indigent, 
suitable counsel shall be appointed by the re­
viewing court in the manner provided in ORS 
138.500 (1). If the person is indigent, the review­
ing court shall determine and allow, as provided 
in ORS 138.500, the cost of briefs, any other 
expenses of the person necessary to the review 
and compensation for counsel appointed for the 
person. The costs, expenses and compensation 
so allowed shall be paid as provided in ORS
138.500.

(b) The order and the proceedings underly­
ing the order are subject to review by the Court 
of Apppals upon petition to that court filed 
within 60 days of the order for which review is 
sought. The board shall submit to the court the 
record of the proceeding or, if the person agTees, 
a shortened record. The record may include a 
certified true copy of a tape recording of the 
proceedings at a hearing in accordance with 
ORS 161.346. A copy of the record transmitted 
shall be delivered to the person by the board.

(c) The court may affirm, reverse or remand 
the order on the same basis as provided in ORS 
183.482 (8).

(d) The filing of the petition shall not stay 
the board’s order, but the board or the Court of 
Appeals may order a stay upon application on 
such terms as are deemed proper. (1977 c.380 58; 
1979 c.867 §7; 1979 c.885 §6; 1981 c.711 §15; 1981 s.s. c.3

§132; 1983 c.730 §26: 1983 c.800 §12)

161.387 Board to implement policies; 
rulemaking; meetings not deliberative 
under public meeting requirements. (1)
The Psychiatric Security Review Board, by rule 
pursuant to ORS 183.325 to 183.410 and not 
inconsistent with law, may implemer... its poli­
cies and set out its procedure and practice re­
quirements and may p"»mulgate such interpre­
tive rules as the board deems necessary or appro­
priate to carry out its statutory i esponsibilities.

(2) Administrative meetings of the board 
and the evidentiary phase of board hearings are 
not deliberations for the purposes of ORS 
192.69b. [1981 c.7li §§io, ll]

Tiote: Sec note under 161.326.

161.390 Rules for assignment of per­
sons to state mental hospitals; release plan 
prepared by division. (1) The Mental Health 
Division shall promulgate rules for the assign­
ment of persons to state mental hospitals under 
ORS 161.341, 161.365 and 161.370 and for estab­
lishing standards for evaluation and treatment of 
persons committed to a state hospital designated 
by the division or ordered to a community men­
tal health program under ORS 137.540, 161.315 
to 161.351, 192.690 and 428.210.

(2) Whenever the Psychiatric Security P '- 
view Board requires the preparation of a precjc- 
harge or preconditional release plan before a 
hearing or as a condition of granting discharge or 
conditional release for a person committed under 
ORS 161.327 or 161.341 to a state hospital for 
custody, care and treatment, the Mental Health 
Division is responsible for and shall prepare the 
plan.

(3) In carrying out a conditional release plan 
prepared under subsection (2) of this section, the 
Mental Health Division may contract with a 
community mental health program, other public 
agency or private corporation or ;ui individual to 
provide supervision and treatment for the condi­
tionally released person. [1975 c.380 §7; 1977 c.380 
§18; 1981 c.7il §14]

161.395 Subpena power of Psychiat­
ric Security Review Board. (1) Upon re­
quest of any party to a hearing before the board, 
the board or its designated representatives shall 
issue, or the board on its own motion may issue, 
subpenas requiring the attendance and testimo­
ny of witnesses.

(2) Upon request of any party to the hearing 
before the board and upon a proper showing of 
the general relevance and reasonable scope of the 
documentary or physical evidence sought, the
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board or its designated representative shall issue, 
or the board on its own motion may issue, sub- 
penas duces tecum.

(3) Witnesses appearing under subpeuas, 
other than the parties or state officers or em­
ployes, shall receive fees and mileage as pre­
scribed by law for witnesses in civil actions. If 
the board or its designated representative certi­
fies that the testimony of a witness! was relevant 
and mateiial, any person who has paid fees and 
mileage to that witness shall be reimbursed by 
the 1 aard.

(4) If any person fails to comply with a 
subpena issued under subsections (1) or (2) of 
this section or any party or witness refuses to 
testify regarding any matter on which he may be 
lawfully interrogated, the judge of the circuit 
court of any county, on the application of the 
board or its designated representative or of the 
party requesting (he issuance of the subpena, 
shall compel obedi' nee by proceedings for con­
tempt as in the case of disobedience of the re­
quirements of a subpena issued by the court.

(5) If any person, agency cr facility fails to 
comply with an order of the board issued pur­
suant to subsection (2) of this section, the judge 
of a circuit court of any county, on application of 
the board or its designated representative, shall 
compel obedience by proceedings for contempt 
as in the case of disobedience of the require­
ments of an order issued by the court. Contempt 
for disobedience of an order of the board shall be 
punishable by a fine of $100. (1977 c.380 §9)

Note: 161.395 was enacted into law by the Legislative 
Assembly but was not added to or made a part of ORS 
chapter 161 or any series therein by legislative action. See 
Preface to Oregon Revised Statutes for further explanation,

161.400 Leave of absence; notice to 
board. If, at any time after the commitment of a 
pereon to a state hospital under ORS 161.341
(1), the superintendent of the hospital is of the 
opinion that a leave of absence from the hospital 
would be therapeutic for the person and that 
such leave would pose no substantial danger to 
others, the superintendent may authorize such 
leave for up to 48 hours in accordance with rules 
adopted by the Psychiatric Security Review 
Board. However, the superintendent, before 
authorizing the leave of absence, shall first noti­
fy the board for the purposes of ORS 161.32G (2). 
(1981 c.711 §12)

Note: See note under 161.326.

161.403 Statistical records relating to 
mental disease and defect defenses. The 
district attorney in each county of the state shall 
submit to the State Court Administrator, in such

manner as the State Court Administrator shall 
prescribe, statistical records containing such 
information as the State Court Administrator 
may require relating to the assertion and trial of 
mental disease and defect defenses under ORS 
lfil.295 and 161.305. [1983 c.800 §14]

Note: 161.403 was enacted into law by the Legislative 
Assembly but was not added to or made a part of ORS 
chapter 161 or any series therein by legislative action. See 
Preface to Oregon Revised Statutes for further explanation.

INCHOATE CRIMES

161.405 “Attempt” described. (1) A
person is guilty of an attempt to commit a crime 
when he intentionally engages in conduct which 
constitutes a substantial step toward commis­
sion of the crime.

(2) An attempt is a:
(a) Class A felony if the offe ,se attempted is 

mu der or treason.
(b) Class B felony if the offense attempted is 

a C’ass A felony.
(c) Class C felony if the o'fense attempted is 

a Class B felony.
(d) Class A misdemernor if the offense 

attempted is a Class C felony or an unclassified 
felony.

(e) Class B misdemeanor if the offense at­
tempted is a Class A misdemeanor.

(f) Class C misdemeanor if the offense at­
tempted is a Class B misdemeanor.

(g) Violation if the offense attempted is a 
Class C misdemeanor or an unclassified misde­
meanor. [1971 c.743 §54)

161.425 Impossibility not a defense. 
In a prosecution for an attempt, it is no defense 
that it was impossible to commit the crime 
which was the object of the attempt where the 
conduct engaged in bv the actor would be a crime 
if the circumstances were as the actor believed 
them to be. (1971 c.743 §55]

161.430 Renunciation as a defense to 
attempt. (1) A person is not liable under ORS 
161.405 if, under circumstances manifesting a 
voluntary and complete renunciation of his 
criminal intent, he avoids the commission of the 
crime attempted by abandoning his criminal 
effort and, if mere abandonment is insufficient 
to accomplish this avoidance, doing everything 
necessary to prevent the commission of the 
attempted crime.

(2) The defense of renunciation is an affir­
mative defense. (1971 c.743 §56]
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T h e  D e p a r t m e n t  of H e a l t h  a n d  S o c i a l  S e r v i c e s  is c u r r e n t l y  r e s p o n s i b l e  

for p a t i e n t s  c o v e r e d  u n d e r  this bill. It is e s t i m a t e d  t hat less than 

t h i r t y  p a t i e n t s  a r e  a f f e c t e d  b y  this bill. T h e  a d m i n i s t r a t i v e  p r o c e d u r e s  
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c o s t s  i n c u r r e d  by the d e p a r t m e n t  a s  a r e s u l t  o f  th e  p a s s a g e  of  this bill.
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