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l.'o, the u n d e r s i g n e d  r e g i s t e r e d  v o t e r s ,  b e l i e v e  In h e l p i n g  o u r  m i l i t a r y  f a m i l i e s  to b e  n b l e  to v o t e  b y  a b s e n t e e  b a l l o t s .  T h e r e f o r e ,  u e  u r g e  o u r
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W e , t he n n d e r u l g u e d  r e g i s t e r e d  v o t e r s ,  b e l i e v e  In h e l p i n g  o u r  m i l i t a r y  f n m l l i c n  t o  h e  o h l e  t o  v o t e  b y  a b s e n t e e  b a l l o t s .  T h e r e f o r e ,  v e  u r g e  o u r

l e g i s l a t o r s  to I m p l e m e n t  t he  s t e p s  n e c e s s a r y  to e n s u t e  o u r  A l n s k n n  c l t l r c n s  t h r o u g h o u t  the w o r l d  t h e i r  r i g h t  In s e l e c t i n g  t h e i r  e l e c t e d  o f f i c i a l s .  H o u s e
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H r, tlie u n d e r s i g n e d  r e g i s t e r e d  v o t e r s ,  b e l i e v e  In h e l p i n g  r.ur m i l i t a r y  f a m i l i e s  to b e  a b l e  to v o t e  by a b s e n t e e  b a l l o t s .  T h e r e f o r e ,  w e  u r g e  o u r

l e g i s l a t o r s  to I m p l e m e n t  the s t e p s  iicces9sry to e n s u r e  o u r  A l a s k a n  c i t i z e n s  t h r o u g h o u t  t he  w o r l d  t h e i r  ri gh t In s e l e c t i n g  t h e i r  e l e c t e d  o f f i c i a l s .  H o u s e

D ill  4 0 2  a m e n d s  c u r r e n t  l a w s t h at  a re  d e f i c i e n t  In a s s u r i n g  r e c e i p t  of b a l l o t s  In a d e q u a t e  t i m e  to p a r t i c i p a t e  In a n y  e l e c t i o n s .
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W e, the u n d e r s i g n e d  r e g i s t e r e d  v o t e r s ,  b e l i e v e  In h e l p i n g  o u r  m i l i t a r y  f a m i l i e s  to b e  a b l e  to v o t e  b y a b s e n t e e  b a l l o t s .  T h e r e f o r e ,  u e  u r g e  o ur
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U c ,  tlio u n d e r s i g n e d  r e g i s t e r e d  v o t e r s ,  b e l i e v e  In h e l p i n g  n o r  m i l i t a r y  f a m i l i e s  to b e  a b l e  to v o l e  b y  a b s e n t e e  b a l l o t s .  T h e r e f o r e ,  w e  u r g e  o ur

l e g i s l a t o r s  to I m p l e m e n t  t h e  s t e p s  n e c e s s a r y  to e n s u r e  o u r  A l a s k a n  c i t i z e n s  t h r o u g h o u t  t he  w o r l d  t h e i r  r ig h t  In s e l e c t i n g  t h e i r  e l e c t e d  o f f i c i a l s .  H o u s e
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We, t he u n d e r s i g n e d  r e g i s t e r e d  v o te r s ,  b e l i e v e  In h e l p i n g  n u r  m i l i t a r y  f a m i l i e s  to h e  n b l c  to v o t e  b y  s b s e n t e e  b a l l o t s .  T h e r e f o r e ,  u c  u r g e  o u r

l e g i s l a t o r s  to I m p l e m e n t  t he s t e p s  n e c e s s a r y  to e n s u r e  n u r  A l n s k n n  c i t i z e n s  t h r o u g h o u t  t he w o r l d  t h e i r  r i g h t  In s e l e c t i n g  t h e i r  e l e c t e d  o f f i c i a l s .  H o u s e

R i ll  A 02 a m e n d s  c u r r e n t  l a ws  that n r c  d e f i c i e n t  In a s s u r i n g  r e c e i p t  of b a l l o t s  In a d e q u a t e  t i n e  to p a r t i c i p a t e  In a n y  e l e c t i o n s .
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Clock sin, et nl

IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE SILL NO. 403 (Judiciary)

IS THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE - SECOND SESSION

A  BILL
i

For an Act entitled: "An Act providing for the adoption of the Unifora

Sir5ulr.ar.eou3 Death Act.”

BE IT ENACTED n7 '.’HE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 13.06.035 ia amended to read:

Sec. 13.06.035. EVIDENCE AS TO DE A T H  O R  UTATU5. In proceeding* 

under AS 13.06 - AS 13.36, and AS 13.43 the rulea of evidence in 

courta of general jurisdiction including any relating to simultaneous 

deaths, are applicable unless specifically displaced by AS 13.06 - 

AS 13.36 or AS 13.43. In addition, the following rules relating to 

determination of death and status are applicable:

(11 a certified or authenticated copy of a death certifi­

cate purporting to be issued by an official or agency of the place 

where rh« death purportedly occurred is prim.a facie proof cf the fact, 

place, date and time o f. death and the identity of the decedent:

(?) <i certified or authenticated copy of any record or 

report of a governmental agency, domestic or foreign, that a person is 

missing, detained, deed, or alive is prima facie evidence of the 

status and of the dates, circumstances and places disclosed by the 

record or report;

(3) r* person who is absent for a continuous period of five 

years, during which the person has not been heard from, and whose 

absence is not satisfactorily explained after diligent search or 

inquiry ie presumed to be dead; the person's death is presumed to have 

occurred at the end of the. period unless there is sufficient evidence
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for determining that death occurred earlier,

* Sec. 2. AS 13 Is amended by adding a new chapter to read:

CHAPTER 43, UNIFORM SIMULTANEOUS DEATH ACT.

See. 13.43.010. NO SUFFICIENT EVIDENCE OF SURVIVORSHIP. Except 

as otherwise provided In this chapter, when the title to property or 

the devolution of property depends upon priority of death and there Is 

no sufficient evidence that the persons have died other than simulta­

neously, the property of each persca shall be disposed of an if that 

person had survived.

Sen. 13.43.020. SURVIVAL OF B E N EFICIARIES. When two or more 

beneficiaries are designated to tnke successively by reason of 

survivorship under another person's disposition of property and there
j

is no sufficient evidence that the beneficiaries died otherwise than 

simultaneously, the property disposed of shall be divided into as many 

equal portions as there are successive beneficiaries and the portions 

shall be. distributed to those who would have taken if each designated

beneficiary had survived.
'

Fee. 13.43.030. JOINT TENANTS OR TENANTS BY THE ENTIRETY. (a) 

When there is no sufficient evidence that two joint tenants or tenants 

by the entirety have died other then simultaneously the property held 

in that manner shall be distributed one-half as if one had survived 

~ and one-half as if the other had survived.

(b) When property is held by more than two joint tenants and 

there is no sufficient evidence that all ’oint tenants have died other 

than atsrultnneously the joint property distributed shall be in the 

proportion thrt one bears to the whole number of joint tenants.

(c) In this section, "joint tenants" includee ovmera of property

j!
held under circumstances that entitle one or more to the whole of the 

property on the death of the other or others.
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Sac. 13.A 3.040. COMMUNITY PROPERTY. b'hen a husband nr.d wife

have died, leaving community property, and there is no sufficient 

evidence that they have died other than simultaneously, one-half of 

all the coTtimunity property shall pass n s  i f  the husband had survived

had survived and as if -hat one-half were the wife's separate proper­

ty.

the beneficiary i n  a  policy of life or accident insurance that is not 

community property have died and there la no sufficient evidence that 

they have died other than sitmltaneoualy the proceeds of the policy 

shall be distributed as if the insured had survived the beneficiary.

(b) T-.Tien a policy of life or accident insurance is community 

property or the insured and spouse and there is no alternative benefi­

ciary escept the estate or personal representatives of the insured, 

the proceeds shall be distributed as corrcaunity property under AS 13.-

OTHERVTSE. The provisions of this chapter do not apply in the case of 

wills, living trusts, deeds, contracts of insurance, or any other 

situation when provision ic made for distribution of property differ­

ent from the provisions of this chapter, or when provision is teado for 

a presumption as to survivorship that r e s u l t 3  in a distribution of 

property different from that provided for under this chapter.

shall be applied and construed to achieve its general purpose to make 

uniform the law with respect to the subject of this chapter among 

those states that enact it.

and as if that ore-half were the husband's separate propertv, and the 

other o n e — ,.alf of all the community propertrv shall pass as if the wife

43.040

Sec. 13.43.070. UNIFORMITY OF INTERPRETATION. This chapter

-3- CSHB 408(Jud)
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Sec. 13.43.C3C. SHORT TITLE. Thi3 chapter m a y  be cited as the 

Uniform Siraultanecus Death Act.

* Sec. 3. APPLICABILITY. The provisions of sec. ? of this Act do not 

apply to the distribution of the property of a person vho died before the j 

effective date of this Act.
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AMENDMENT

O f f e r e d  i n  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e  b y  G r u e n b e r g

TO: C S H B  4 0 8  ( J u d i c i a r y )

P a g e  2, l i n e s  10 - 22:

S t r i k e  p r e s e n t  A S  1 3 . 4 3 . 0 2 0  a n d  s u b s t i t u t e :

S U R V I V A L  O F  B E N E F I C I A R I E S .  W h e n  t o o r  m o r e  b e n e f i c i a r i e s  a r e  
d e s i g n a t e d  t o  t a k e  s u c c e s s i v e l y  b y  r e a s o n  o f  s u r v i v o r s h i p  
u n d e r  a n o t h e r  p e r s o n ' s  d i s p o s i t i o n  o f  p r o p e r t y  a n d  t h e r e  i s  10 
s u f f i c i e n t  e v i d e n c e  t h a t  s u c h  b e n e f i c i a r i e s  h a v e  d i e d  o t h e r  
t h a n  s i m u l t a n e o u s l y ,  t h e  p r o p e r t y  t h u s  d i s p o s e d  o f  s h a l l  b e  
d i v i d e d  i n t o  a s  m a n y  e q u a l  p o r t i o n s  a s  t h e r e  a r e  s u c c e s s i v e  
b e n e f i c i a r i e s  a n d  s u c h  p o r t i o n s  s h a l l  b e  d i s t r i b u t e d  
r e s p e c t i v e l y  t o  t h o s e  w h o  w o u l d  h a v e  t a k e n  i n  t h e  e v e n t  t h a t  
e a c h  d e s i g n a t e d  b e n e f i c i a r y  h a d  s u r v i v e d .

C o m m e n t a r y :  S i n c e  t h e  o r i g i n a l  U n i f o r m  S i m u l t a n e o u s  D e a t h  A c t
w a s  p r o m u l g a t e d  i n  1 9 4 0 ,  4 6  s t a t e s ,  t h e  D i s t r i c t  o f  C o l u m b i a  
a n d  t h e  V i r g i n  I s l a n d s  h a v e  e n a c t e d  it. 32 o f  t h e  46 
j u r i s d i c t i o n s  c h a n g e d  t h e  l a n g u a g e  i n  t h i s  s e c t i o n  
s u b s t a n t i a l l y .  28 o f  t h e  32 u s e  t h e  l a n g u a g e  p r o p o s e d  i n  t h e  
a m e n d m e n t ,  w h i c h  is t a k e n  v e r b a t i m  f r o m  C o n n e c t i c u t  law.
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1 BY GRUENBERG, TAYLOR, CL0CKS0N, 
M.M.MILLER AND PETTYJOHNIN THE HOUSE

SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 408 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE - SECOND SESSION 

A BILL

For an Act entitled: "An Act providing for the adoption of the Uniform

Simultaneous Death Act."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 13 is e-^nded by adding a new chapter to read:

CHAPTER A3. UNIFORM SIMULTANEOUS DEATH ACT.

Sec. 13.A3.010. NO SUFFICIENT EVIDENCE OF SURVIVORSHIP. Except 

as otherwise provided in this chapter, when the title to property or 

the devolution of property depends upon priority of death and there is 

no sufficient evidence that i:he persons have died other than simulta­

neously, the property of each person shall be disposed of as if .'.iat 

person had survived.

Sec. 13.A3.020. SURVIVAL OF BENEFICIARIES. (a) Except as 

provided in (b) of this secti.on, if property is so disposed of that 

the right of a beneficiary to succeed to an interest in the propart) 

is conditional upon the beneficiary surviving another person, and both 

persons die, and there is no sufficient evidence that the two havt 

died other than simultaneously, the beneficiary is considered not tc 

have survived. If there is no sufficient evidence that two or mors 

beneficiaries have died other than simultaneously and property has 

been disposed of in such a way that at the time of their death each ol 

the beneficiaries would have been entitled to the property if tht 

beneficiary had survived the others, the property shall be dividec 

into as many equal portions as there were beneficiaries and thest 

portions shall be distributed respectively to those who would. hav<

- 1 -  SSHB A08
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taken in the event that each cf the beneficiaries had survived.

(b) If property is so disposed of that the right of a benefi­

ciary to succeed to an interest in the property is conditional upon 

the beneficiary surviving the testator, and both persons die, the 

provisions of AS 13.11.220 apply.

Sec. 13.43.030. JOINT TENANTS OR TENANTS BY THE ENTIRETY. (a) 

When there is no sufficient evidence that two joint tenants cr tenants 

by the entirety have died other than simultaneously the property held

in that manner shall be distributed cne-half as if one had survived

end one-half as if the other had survived.

(b) When property is held by more than two joint tenants and 

there is no sufficient evidence that all joint, tenants have died other 

than simultaneously the joint property distributed shall be in the 

proportion that one bears to the whole number of joint tenants.

(c) In this section, "joint tenants" includes owners of property 

held under circumstances that entitle one or more to the whole of the

property on the death of the other or others.

Sec. 13.43.040. COMMUNITY PROPERTY. When a husband and wife 

have died, leaving community property, and there is no sufficient 

evidence that they have died other than simultaneously, one-half of 

all the community property shall pass as if the husband had survived 

and as if that one-half were the husband's separate property, and the 

other one-half of all the community property shall pass as if the wife 

had survived and as if that one-half were the • ife's separate proper-

Sec. 13.43.050. INSURANCE POLICIES, (a) When the insured and 

the beneficiary in a policy of life or accident insurance that is not 

community property have died and there is no sufficient evidence that 

they have died other than simultaneously the proceeds of the policy

SSHB 408 2
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shall be distributed as if the ins ired had survived the beneficiary.

(b) When a policy of life or accident insurance is community 

property of the insured and spouse and there is no alternative benefi­

ciary except the estate or personal representatives of the insurec 

the proceeds 'shill be distributed as community property under AS 13.- 

43.040.

Sec. 13.43.060. INAPPLICABLE SECTIONS IF DECEDENT PROVIDES 

OTHERWISE. The provisions of thio chapter do not apply in the case of 

wills, living crusts, deeds, contracts of insurance, or any other 

situation when provision is made for distribution of property differ­

ent from the provisions of this chapter, or when provision is made for 

a presumption as to survivorship that results in a distribution of 

property different from that provided for under this chapter.

Sec. 13.43.070. UNIFORMITY OF INTERPRETATION. This chapter

shall be applied a J construed to achieve its general purpose to make 

uniform the law with respect to the subject of this chapter among 

those states that enact it.

Sec. 13.43.080. SHORT TITLE. . This chapter may be cited as the 

Uniform Simultaneous Death Act.

* Sec. 2. APPLICABILITY. The provisions of this Act do not apply to 

the distribution of the property of a person who died before the effective 

date of this Act.

- 3 - SSHB 408
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F o r d "
12/2/85

Original sponsors: Gruenberg, Taylor,
Clocksin, et al

IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 408 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: MAn Act providing for the adoption of the Uniform

Simultaneous Death Act."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 13.06.035 is amended to read:

Sec. 13.06.035. EVIDENCE AS TO DEATH OR STATUS. In proceedings 

under AS 13.06 - AS 13.36, and AS 13.43 the rules of evidence in 

courts of general jurisdiction including any relating to simultaneous 

deaths, are. applicable unless specifically displaced by AS 13.06 - 

AS 13.36 or AS 13.43. In addition, the following rules relating to

determination of death and status are applicable:

(1) a certified or authenticated copy of a death certifi­

cate purporting to be issued by an official or agency of the place

where the death purportedly occurred is prima facie proof of the fact,

place, date and time of death and the identity of the decedent;

(2) a certified or authenticated copy of any record or 

report of a governmental agency, domestic or foreign, that a person is 

missing, detained, dead, or ali Te is prima facie evidence of the 

status and of the dates, circumstances and places disclosed by the 

record or report;

(3) a person who is absent for a continuous period of five

years, during which the person has not been heard from, and whose

absence is not satisfactorily explained after diligent search or

inquiry is presumed to be dead; the person's death is presumed to have

occurred at the end of the period unless there is sufficient evidence

-1- CSHB 4 0 8 (Jud)
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for determining that death occurred earlier.

* Sec. 2. AS 13 is amended by adding a new chapter to read:

CHAPTER 43. UNIFORM SIMULTANEOUS DEATH ACT.

Sec. 13.43.010. NO SUFFICIENT EVIDENCE OF SURVIVORSHIP. Except 

as otherwise provided in this chapter, when the title to property or 

tho devolution of property depends upon priority of death and there is 

no sufficient evidence that the persons have died other than simulta­

neously, the property of each person shall be disposed of as if that 

person had survived.

Sec. 13.43.020. SURVIVAL OF BENEFICIARIES. If property is so 

disposed of that the right of a beneficiary to succeed to an interest 

in the property is conditional upon the beneficiary surviving another 

person, and both persons die, and there is no sufficient evidence that 

the two have died other than simultaneously, the beneficiary shall be 

considered not to have survived. If there is no sufficient evidence 

that two or more beneficiaries have died other than simultaneously and 

property has been disposed of in such a way that at the time of their 

death each of the beneficiaries wo u l d  have been entitled to the p r o p­

erty if the beneficiary had survived the others, the property shall be 

divided into as many equal portions as there were beneficiaries and 

these portions shall be distributed respectively to those who would 

have taken in the event that each of the beneficiaries had survived.

Sec. 13.43.030. JOINT TENANTS OR TENANTS BY THE ENTIRETY. (a) 

When there is no sufficient evidence that two joint tenants or tenants 

by the entirety have died other than simultaneously the property held 

in that manner shall be distributed one-half as if one had survived 

and one-half as if the other had survived.

(b) When property is held by more than two joint tenants and

there i.s no sufficient evidence thac all joint tenants have died other 

CSHB 4 0 8 (Jud) -2-
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than simultaneously the joint property distributed shall be in the 

proportion that one bears to the whole number of joint tenants.

(c) In this section, "joint tenants" includes owners of property 

held under circumstances that entitle one or more to the whole of the 

property on the death of the other or others.

Sec. 13.43.040. COMMUNITY PROPERTY. When a husband and wife 

have died, leaving community property, and there is no sufficient 

evidence that they have died other than simultaneously, one-half of 

all the community property shall pass as if the husband had survived 

and as if that one-half were the husband's separate property, and the 

other one-half of all the community property shall pass as if the wife 

had survived and as if that one-half were the wife's separate proper­

ty.

Sec. 13.43.050. INSURANCE POLICIES, (a) When the insured and 

the beneficiary in a policy of life or accident insurance that is not 

community property have died and there is no sufficient evidence that 

they have died other than simultaneously the proceeds of the policy 

shall be distributed as if the insured had survived the beneficiary.

(b) When a policy of life or accident insurance is community 

property of the insured and spouse and there is no alternative b e n e f i­

ciary except the estate or personal representatives of the insured, 

"he proceeds shall be distributed as community property under AS 13.- 

43.040.

Sec. 13.43.060. INAPPLICABLE SECTIONS IF DECEDENT PROVIDES 

OTHERWISE. The provisions of this chapter do not apply in the case of 

wills, living trusts, deeds, contracts of insurance, or any other 

situation when provision is made for distribution of property differ­

ent from the provisions of this chapter, or when provision is made for 

a presumption as to survivorship that results in a distribution of

• -3- CSHB 4 0 8 (Jud)
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property different from that provided for under this chapter.

Sec'. 13 > 3 . 0 7 0 .  UNIFORMITY OF INTERPRETATION. This chapter 

shall be applied and construed to achieve its general purpose to make 

uniform the law with respect to the subject of this chapter among 

those states that enact it.

Sec. 13.43.080. SHORT TITLE. This chapter may be cited as the 

Uniform Simultaneous Death Act.

* Sec. 3. APPLICABILITY. The provisions of sec. 2 of this Act do not 

apply to the distribution of the property of a person who died before the 

effective date of this Act.

CSHB 408(Jud) -4-
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CO M M ITTEES

H OU SE H E A L T H , EDUCATION 
AND SO C IA L SERVICES 

(C o-C hairm an)
H O U SE JU D IC IA R Y  

H OU SE CO M M U N ITY  AND 
R EG IO N A L A FFA IR S

October 30, 1985

The Honorable Mike M. Miller 
Chairman

House Judiciary Corrmittee 
Pouch V
Juneau, Alaska 9981.1

Re: HB 408, Uniform Simultaneous Death Act

Dear Mr. Chairman:

Thank you very m u c h  for holding a hearing on this bill Friday, October 25, 
1985. Because it seems to be non-controversial, irrportant, and with wide 
support, I hope that we could have hearing on this as quickly as possible 
during the next legislative session, hopefully within the first two weeks 
and possibly in conjunction with HB 356, (re: Assignment of Group Life
Insurance Policies).

As I discussed w i t h  Hayden after the corrmittee meeting, I would appreciate 
the "sponsor substitute" being offered as a "corrmittee substitute", with an 
additional section amending AS 13.06.035 as indicated in the enclosed pen 
and ink amended statute.

Again, Mike, thank you very much on holding a hearing on all four bills.

With respect to the other two bills, HB 358 and IB 368, I am cotrmunieating 
with the Alaska Bar Association and we will work further on these before I 
request a hearing.

I hope you had a gjod trip back to Juneau.

State of Alaska
PO U C H  V 

JU N E A U , A LA SKA  99811 
(907) 465-4968

914 C LA Y  C O U R T  
A N C H O R A G E , A LA SKA  99503 

(907) 276-6344
Representative M ax F. Gruenberg, Jr.

District 11 
Spenard, U pper Midtown Anchorage
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/]. A l a s k a  S t a t u t e s  13.06.040§ 13.06.035 ,  , .

S e c . 13 .06.035. E v id e n c e  a s  to  d e a t h  o r  s t a tu s .  In  f roceed ings 
u n d e r  A S 13.06 — -AS 1-8t86, th e  ru les  o f  e v id e n c e  in  courts o f g en e ra l 
ju r is d ic tio n  in c lu d in g  a n y  re la tin g  to  s im u lta n e o u s  d e a th s , a re  
ap p lic a b le  u n le ss  sp ec ifica lly  d isp laced  b y  A S  13.06 — A S - 13.36. In  
a d d itio n , th e  fo llow ing  ru le s  re la tin g  to  d e te rm in a tio n  o f d e a th  an d  
s t a tu s  a re  a p p licab le :

(1) a  c e rtif ied  o r a u th e n t ic a te d  copy o f a  d e a th  ce rtif ic a te  p u rp o r t­
in g  to  bn issu ed  by  a n  o ffic ia l o r agency o f  th e  p lace  w h ere  th e  d e a th  
p u rp o r te d ly  o ccu rred  is  p r im a  facie p roo f o f  th e  fac t, p lace, d a te  an d  
tim e  o f d e a th  a n d  th e  id e n ti ty  o f th e  d eced en t;

(?) a  c e rtif ied  o r a u th e n t ic a te d  copy o f  a n y  reco rd  o r re p o rt o f a 
g o v e rn m e n ta l ag en cy , d o m estic  o r foreign , t h a t  a  perso n  is m issing , 
d e ta in e d , d ead , o r  a liv e  is p r im a  facie ev id en ce  o f  th e  s ta tu s  a n d  o f th e  
d a te s , c irc u m s ta n c e s  a n d  p laces  disclosed by  th e  reco rd  o r rep o rt;

(3) a  p e rso n  w ho is  a b s e n t  for a  c o n tin u o u s  period  o f  five y ea rs , 
d u r in g  w h ich  th e  p e rso n  h a s  n o t been h e a rd  fro m , a n d  w hose absence  
is  n o t s a tis fa c to r ily  e x p la in e d  a f te r  d i l ig e n t  s e a rc h  o r in q u iry  is 
p re su m e d  to  be  d ead ; th e  p e rso n ’s dea th  is  p re s u m e d  to h a v e  occurred  
a t  th e  en d  o f  th e  perio d  u n le ss  th e re  is  su ff ic ie n t ev idence  for 
d e te rm in in g  th a t  d e a th  o ccu rred  ea rlie r . (§ 1 ch  78 SLA  1972)

N O T E S TO  D EC ISIO N S

W hen p re su m p tio n  tha t life con- to have been exposed to a serious danger 
t in u e s  o vercom e. — A lthough it is often at or about th e  tim e of his disappearance, 
said  th a t life is presumed to continue, it is Sunny P o in t Packing Co. v. Faigh, 63 
w el1 —-ttled th a t th is so-called presump- F 2d 99 1 (9 th  C ir 1933) 
tic overcome when the person is shown

S e c . 13 .06 .040 . A c t s  b y  h o l d e r  o f  g e n e r a l  p o w e r .  F o r th e  
p u rp o se  o f  g r a n t in g  c o n se n t o r  app roval w ith  r e g a rd  to  th e  a c ts  or 
ac c o u n ts  o f  a p e rso n a l re p re s e n ta t iv e  or t r u s te e ,  in c lu d in g  re lie f  from  
lia b il i ty  o r  p e n a lty  fo r fa ilu re  to  post bond, to  re g is te r  a  tru s t ,  o r  to 
p e rfo rm  o th e r  d u tie s , a n d  for p u rp o ses  of c o n s e n tin g  to  m odifica tion  or 
te rm in a t io n  o f a  t r u s t  o r  to  d e v ia tio n  from i ts  te rm s , th e  sole h o ld e r or 
a l l  co -ho lders o f  a  p re s e n tly  e x e rc isab le  g e n e ra !  p o w er o f a p p o in tm e n t, 
in c lu d in g  one  in  th e  fo rm  o f a  pow er of a m e n d m e n t o r rev o ca tio n , a re  
c o n s id e re d  to a c t  for b e n e fic ia rie s  to th e  e x te n t  th e ir  in te re s ts  (as 
ob jec ts , ta k e r s  in  d e fa u lt , o r  o th e rw ise ) a re  s u b je c t  to  th e  pow er. (§ 1 
c h  78  SLA  1972)

4
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  October 4, 1985

SUBJECT: HB 408 - Uniform Simultaneous Death Act

TO: Representative M.M. Miller
House Judiciary Committee

FROM: Michael F. Ford
Legislative Counsel

The following is a section by section analysis of HB 408: 

Section 1

13 43.010 - States the general rule, that in cases of 
simultaneous death the property of each person shall be 
disposed of as if that person had survived. This is a legal 
presumption that is simple, and avoids the difficulty of 
proving survivorship.

13.43.020 - Applies the same presumption of survivorship to 
a beneficiary or beneficiaries in simultaneous death 
situations.

13.43.030 - Provides for distribution of property held by 
joint tenants or tenants by the entirety in simultaneous 
death cases.

13.43.040 - Provides for distribution of community property 
in cases of simultaneous death of a husband and wife.

13.43.050 - Subsection (a) creates a conclusive presumption 
that when an insured and beneficiary die simultaneously, 
proceeds shall be distributed as if the insured had 
survived. This is presumed to be the intention of the 
insured, but the insured would be able to provide otherwise 
in the contract of insurance, if it does not. Subsection 
(b) provides that when insura:ice is community property and 
an alternative beneficiary is not selecced, proceeds are 
distributed as community property under 13.43.040.
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Representative M.M. Miller 
October 4, 1985 
Page 2

13.43.060 - Allows a person to provide for a different kind 
of distribution of property than is provided in this 
chap t e r .

13.43.070 - Uniformity provision.

13.43.080 - Citation section.

Section 2 - This Act will not apply to distribution of 
property of those persons dying before the effective date of 
the Act.

M F F :mkr 
M l :031

m
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SUBJECT:

TO:

FROM:

HB 358 and HB 408

Representative Gruenberg 
Chair, HESS Committee 
Attn: Nancy Bennett

Michael F. Ford 
Legislative Counsel

This is in response to your inquiries regarding HB 358 and 
HB 408.

HB 358 by repealing and reenacting AS 13.31.070 substantial­
ly changes the existing law concerning providing for payment 
or transfer of certain property upon a person's death. The 
current law, AS 13.31.070, provides in subsection (a) thr.t a 
transfer of money, property or other benefits by certain 
written instruments will be considered nontestamentary and 
therefore be transferred outside of the probate code. Sub­
section (a) of HB 358 broadens the scope of the existing 
law, by providing that "bonus, profit- sharing," and 
"retirement annuity" instruments as well as an 
"employee-benefit plan" may also be considered a n o n­
testamentary transfer and need not pass through a d e ^ d e n t ' s  
estate.

The existing numbered subparagraphs of subsection (a) of 
AS 13.31.070 concerning the types of provisions that are 
nontestamentary at death, are not changed by HB 358, however 
two new subsections are added to existing law. Subsection 
(b) provider that the payments and transfers designated by 
subsection ,,'a) remain nontestamentary regardless of owner­
ship rights otherwise reserved to the settlor and whether 
they are payable to directly to the beneficiary or through a 
trust. Further,- the trust can be funded or unfunded and 
amendable or revokable.



Fepresentative Gruenberg 
July 1, 1985 
Page 2

Subsection (c) provides that the proceeds of the nontest­
amentary transfer or payments are not subject to the debts, 
inheritance taxes, or estate taxes of the decedent to any 
greater extent than if the proceeds were payable to a named 
beneficiary other than the estate of the decedent.

Subsection (d) of HB 358 is identical to subsection (b) in 
existing law.

HB 408 provides for adoption of the Uniform Simultaneous 
Death Act. Prior to 1972, an abbreviated version of the 
Uniform Simultaneous Death Act was in place in 
AS 13.13.010-13.13.070 (ch. 80 SLA 1949). In 1972 Title 13 
was repealed and the Uniform Probate Code was adopted, which 
also caused the repeal of the Uniform Simultaneous Death Act 
(ch 78 SLA 1972). This enactment treated the issue of 
simultaneous death as an question of evidence to be resolved 
by the courts. See AS 13.06.035. As a result of these 
changes, Alaska was deleted from the table of jurisdictions 
in which the Uniform Simultaneous Death Act was in effect. 
(See commentary at page 559, vol. 81, Uniform Law Annotated)

Your question concerning the 120-hour survival requirement 
of AS 13.11.220, raises a matter that will require a change 
to HB 408. Regarding testate succession, AS 13.11.220 r e­
quires that the heir survive by at least 120 hours the death 
of the testator. Although this statute and HB 408 are not 
in conflict, in order to clearly indicate when AS 13.11.220 
will apply in situations of simultaneous death, it will be 
necessary to revise AS 13.43.020 in HB 408.

I have taken the liberty of drafting a sponsor substitute 
that makes the necessary changes. If you prefer to change 
HB 408 in a different manner please let me know.

M F F :ojb 
J 1 5/055



ALASKA BAR ASSOCIATION
P.O. SOX 279. ANCHORAGE, ALASKA 99510 (907) 272-7469

PROBATE LAW 
SECTION

M a r c h  11, 19 8 5

R e p r e s e n t a t i v e  M a x  G r u e n b e r g  
P o u c h  V
J u n e a u ,  A K  9 9 8 1 1

RE: P r o s p e c t i v e  A m e n d m e n t s  t o  U n i f o r m  P r o b a  ;e
C o d e  d e e m e d  d e s i r a b l e  b y  P r o b a t e  L a w  S e c t i o n  
a n d  T a x a t i o n  L a w  S e c t i o n  o f  A l a s k a  B a r  
A s s o c i a t i o n

D e a r  Mr. G r u e n b e r g :

In r e s p o n s e  t o  y o u r  l e t t e r  t o  t h e  A l a s k a  B a r  
A s s o c i a t i o n ,  I h a v e  t a l k e d  w i t h  D a v i d  S h a f t e l  a n d  R o d n e y  
K l e e d e h n  o f  t h e  A l a s k a  B a r  A s s o c i a t i o n ' s  T a x a t i o n  L a w  
S e c t i o n  a n d  w i t h  m e m b e r s  o f  t h e  P r o b a t e  L a w  S e c t i o n  a n d  
o f f e r  t h e  f o l l o w i n g  as a m e n d m e n t s  t o  t h e  U n i f o r m  P r o b a t e  
C o d e  as e n a c t e d  i n  A l a s k a .

P l e a s e  n o t e  t h a t  t h e  p r o v i s i o n s  u n d e r  t h e  l e t t e r  
f r o m  Mr. G o e r i g  r e f e r r i n g  to t h e  U n i f o r m  S i m u l t a n e o u s  D e a t h  
A c t  w e r e  e s s e n t i a l l y  t o  b e  p a r t  o f  t h e  U n i f o r m  P r o b a t e  C o d e  
b u t  w e r e  i n a d v e r t e n t l y  e l i m i n a t e d  w h e n  t h e  C o d e  w a s  a d o p t e d  
in 1 9 7 3 .  A l a s k a  h a p p e n s  t o  b e  o n e  o f  t h e  f e w  r e m a i n i n g  
s t a t e s  w h i c h  d o e s  n o t  h a v e  a s p e c i f i c  p r o v i s i o n  in t h i s  
r e g a r d .

T r i g g  D a v i s  h a s  a d v i s e d  m e  h e  w o u l d  b e  w i l l i n g  to 
m e e t  w i t h  y o u  r e g a r d i n g  t h e s e  m o d i f i c a t i o n s  to t h e  s t a t u t e  
as w e l l  as t h e  p r o p o s e d  m o d i f i c a t i o n  u n d e r  t h e  T a x a c i o n  L a w  
S e c t i o n ' s  l e t t e r h e a d  as p r o p o s e d  b y  D a v e  S h a f t e l  d R o d n e y  
K l e e d e h n .

B o t h  c o m m i t t e e s  a r e  c u r r e n t l y  w o r k i n g  o n  m o r e  
e x t e n s i v e  p r o p o s a l s ;  h o w e v e r ,  t h o s e  p r o p o s a l s  w i l l  p r o b a b l y  
b e  p u r s u e d  t h r o u g h  t h e  C o d e  R e v i s i o n  C o m m i s s i o n  s o m e  t i m e  
t h i s  Fal l .  T h e s e  p r o v i s i o n s  w e r e  c o n s i d e r e d  b y  a l l  t o  b e  
r e l a t i v e l y  n o n - c o n t r o v e r s i a l  a n d  f a i r l y  s t r a i g h t f o r w a r d .



Mr. M a x  G r u e n b e r g  
M a r c h  11, 1 9 8 5  

P a g e  2

Y o u r  a s s i s t a n c e  i n  e n a c t i n g  t h e s e  s t a t u t e s  w i l l  d o  
m u c h  t o  b r i n g  A l a s k a  r e s i d e n t s  u p  t o  p a r  w i t h  t h e  r e s i d e n t s  
o f  o t h e r  s t a t e s  in t h e  a r e a  o f  e s t a t e  a n d  g i f t  t a x  p l a n n i n g .

Y o u r  c o o p e r a t i o n  in t h i s  r e g a r d  is g r e a t l y  
a p p r e c i a t e d .  If I c a n  b e  o f  a n y  a s s i s t a n c e ,  p l e a s e  fe e l  
f r e e  t o  c o n t a c t  me.

R S T : 1 j 
E n c l o s u r e s
cc: D a v i d  G. S h a f t e l ,  Esq.

G. R o d n e y  K l e e d e h n ,  Esq. 

G e o r g e  E. G o e r i g ,  Jr., Esq. 
T r i g g  T. D a v i s ,  Esq.

S i n c e r e l y ,

i c h a r d  S. T h w a i t e s ,  J r



UNIFORM SIMULTANEOUS DEATH ACT
Table o f  Jurisdictions W herein A c t H as Been Adopted

Jurisdiction Laws Effective Date Statutory Citation

Alabama ......................... 1949, p. 852 9 -7 -1 9 4 9 Code 1975. 55 4 3 -7 -1  to 4 3 -7 -8 .
Arizona ........................... 1959, c. 77 6 -2 0 -1 95 9 A.R.S. 51 14 -2804  to 14-2810 .
Arkansas ......................... 1941, Act 15 1 -3 0 -1 9 4 1 - Ark.Stats. 55 6 1 -124  to 61 -1 30 .
California ....................... 1945, p. 1885 9 -1 5 -1 94 5 West's Ann.Cal.Proti.Code, 55 296 to 296.8 .
Colorado ......................... 1967, p. 104 3 -1 4 -1 96 7 C .R .S.1973. 1 5 -11 -613
Connecticut .................... 1943, c. 266, 1 0 -1 -1943 C.G.S.A. 5 4 5 -2 87 .

Delaware .........................
p. 272 

1945, C. 234 4 -1 8 -1 94 5 * 12 Del.C. 55 701 to 707.
Qlst. cf Co:umbla . . . 1965, 79 S t lt . 1 -1 -1 9 6 6 D.C.Code 1981, 55 19 -501  to 19 -506 .

Florida ............................
700

1941, c. 29d84 6 -1 2 -1 94 1 West's F.S.A. 5 732.601.
Georgia ........................... 1966, p. 606 7 -1 -1 9 6 6 O.C.G.A. 55 5 3 -1 1 -1  to 5 3 -1 1 -6 .
H aw aii.............................. 1941, Act 74 4 -2 2 -1 941 HRS 55 534-1  to 5 34 -5 .
liana ................................ 1 94? , c. 83 2 -2 3 -1 94 3 * I.C. 5 1 5 -2 -6 1 3 .
Illinois ............................ 1941, vol. 1, 

p. 6
1941, c. 49

7 -1 6 -1 94 1 S.H.A. ch. 110V j, 51 3 -1 , 3 -2 .

Indiana ........................... 2 -2 4 -1 94 1 * West's A.I.C. 2 9 -2 -1 4 -1  to 2 9 -2 -1 4 -8 .
!:wa ................................ 1963. c. 326 1 -1 -1 964 I.C.A. 55 633 523 to 633.528.
Kansas.............................. 1947, c. 239 6 -3 0 -1 94 7 * K.S.A. 5 8 -701  to 5 8 -7 07 .
•Kentucky ......................... 1942. c. 79 3 -5 -1 9 4 2 KRS 397.010 to 397.080.
.Vsire .............................. 1941, c. H I 3 -2 9 -1 94 1 18-A M.R.S.A. 5 2 -805 .
M aryland ......................... 1941, c. 191 6 -1 -1 9 41 Code, Courts and Judicial Proceedings, 55

.Massachusetts ............... 1941, c. 549 7 -2 9 -1 941
10 -801  to 10 -807 .

M.G.L.A. c. 190A, 55 1 to 8.
Michigan ......................... 1941, No. 73 1 -1 0 -1 942 M.C.LA. 53 720.101 to 7 2 0 .K 5 .
.Lnresota ...................... 1943, C. 2<i8 4 -2 -1 9 4 3 - M.S.A. 5 525.90 .
Mississippi...................... 1956. C. 214 7 -1 -1 9 5 6 Code 1972, 55 9 1 -3 -1  to 9 1 -3 -1 5
Missouri ......................... 1947, Vol. 1, 9 -1 0 -1 94 7 V.A.M.S. 55 471 .010  to 471.080

.Nebraska ......................
p. 13 

1947, C. 112 3 -8 -1 9 47 R .R.S.1943, 55 3 0 -1 21  to 3 0 -1 28 .
Nevada ........................... 1949, c. 44 3 -9 -1 9 4 9 - M.R.S. 135.010 to 135.090.
New Hampshire............. 1941. c. 55 4 -B -1941 RSA 563:1 to 563 :9 .
.New Je rse y .................... 1947. C. 384 7 -3 -1 9 47 N.J.S.A. 3D .6-1 to 38 6 -7 .
New Mexico.................... 1959, C. 172 3 -3 1 -1 95 9 NMSA 1978. 55 4 5 -8 -1  to 4 5 -8 -8 .
New York ...................... 1966, C. 952 9 -1 -1 9 6 7 McKinney’ s EPTL 2 -1 .6 .
North Carolina ............. 1947. C. 1016 4 -5 -1 9 4 7 G.S. 55 2BA-24-1 to 28A -24 -7 .
North Dakota ............... 1943. C. 211 3 -1 7 -1 94 3 NDCC 3 1 -1 2 -0 1  to 3 1 -1 2 -0 6 .
Oklahoma ...................... 1959, c. 385 10 -2 -1 95 9 58 Okl.St.Ann. 55 1001 to 1008.
Cregon .............................. 1947, c. 555 4 -2 1 -1 94 7 ORS 112.575 to 112.645.
Pennsylvania .................. 1972 , No. 164 7 -1 -1 9 72 20 Pa.C.S.A. 55 8501 to 8505.
Phcde Is la n d .................. 1947, C. 1871 4 -2 8 -1 94 7 'Gen.Laws 1956. 55 3 3 -2 -1  to 3 3 -2 -9 .
South Carolina ............. 1948, p. 1753 4 -3 -1 9 4 8 Code 1976, 55 2 1 -9 -1 0  to 2 1 -9 -8 0 .
South Dakota ............... 1941, c. 332 3 -1 -1 9 41 SDCL 2 9 -8 -1  to 2 9 -8 -8 .
Tennessee ...................... 1941, c. 59 2 -1 0 -1 941 T.C.A. 35 3 1 -501  to 3 1 -5 08 .
Texas .............................. 1955, C. 55 1 -1 -1 9 56 V A.T.S.Probate Code, 5 47 .
Utah ................................ 1953, C. 78 5 -1 2 -1 953 U.C.A.195?, 7 5 -2 -1 0 0 1  to 7 5 - -1 0 08 .
Vermont ......................... 1941, No. 41 3 -2 1 -1 94 1 14 V.S.A. 55 621 to 627.
Virgin Is la n d s ............... 1957, c. 3 9 -1 -1 9 57 15 V .l.C . 5 88.
Virginia ......................... 1942, C. 63 2 -2 5 -1 942 Code 1950, 55 6 4 .1 -9 7  to 64 .1 -J 14.
Washington .................... 1943, C. 113 3 -1 6 -1 943 West's RCV/A 11 .05 .010  to 11. 5.910.
•Vest V irg in ia ............... 1953, C. 66 2 -1 8 -1 953 Code. 4 2 -5 -1  to 4 2 -5 -1 0 .
•V s cons in ...................... 1941, c. 284 6 -2 5 -1 941 W.S.A. 851.55 .
Wyoming ......................... 1941, c. 94 2 -2 1 -1 941 W .S.1977. 55 2 -1 3 -1 0 1  to 2- *3 -107.

* Date of approval.

5 5 7



SIMULTANEOUS DEATH

than sim ultaneously the proceeds of the policy shall be d istribu ted  as 
if  the insured had survived. Obviously th is  section creates a conclu­
sive presum ption. The special circum stances seem to ju s tify  the crea­
tion of a presum ption relative to the survivorship  of the insured o r ben­
eficiary . By providing th a t the  insured presum ably survived it is 
thought th a t the  resu lt will m ost nearly  approxim ate the in tention of 
the real p a rty  in  in terest. I f  it  does not, he is a t  liberty  to provide 
otherw ise in the contract of insurance.

Genoral S ta tu to ry  Notes

A laska. L.1972, c. 78, repented 
form er title  13 of the A lnska S ta t­
u tes and enacted  a new title  10  'n  
lien thereof." W hile the new tlt'iv .3  
con tains provisions re la ting  to sim ul­
taneous d ea th s  (see A.S. M 13.0(5.033 
mid 13.11.220). they a re  not In sub­
s tan tia l conform ity  w ith  the uniform  
act. A ccordingly, A laska has been 
deleted from th e  table of ju r isd ic ­
tions w herein th e  u n tu n e  ncv has 
been adopted.

C alifornia. Adds sec tirn s  as fo! 
lows:

"§ 296.41. Proceeding to determ ine 
sim ultaneous d ea th ; petition; notice 
of hearing : service. W hen it is
ciaimcd th a t, in accordance w ith  the 
provisions o f th is  chapter, any p e r­
sons have died under circum stances 
w here there Is no su ffic ien t evidence 
th a t they have died o therw ise than  
sim ultaneously, the executor o r ad ­
m in is tra to r of uny such person, or 
any o th e r person in terested  In the es­
ta te  of any such person, m ay file  a 
petition, in the estn te  proceeding 
whore lie received his appointm ent, 
ir in w hich lie claim s an in terest, 

seeking to have it determ ined th a t 
such persons died under elrcum- 
stunces w here there  is no su ffic ien t 
evidence th a t they died o therw ise 
than  sim ultaneously. The clerk shall 
set the petition  for hearing  by the 
court and cause notice thereof to be 
personally  served a t least 10 days be­
fore the date  of the hearing  upon the 
executor o r ad m in is tra to r of each 
o ther person clnimed to have so died. 
If the rep resen tative of nny such 
o ther person is also the petitioner 
then, iu iieu of personal service upon 
him. sucli notice shall be m ailed to 
the heirs and  devisees of such o ther 
person, so f a r  as they a re  known to

the petitioner, a t  leas t 10 days before 
the date  of hearing."

"§ 296,42. Proceeding by executor 
O ’ adm in is tra to r to determ ine sim ul­
taneous death ; hearing ; determ ina­
tion of o rder of death ; jurisd iction .
A t the tim e appointed, the court, 
upon proof th a t due notice of the 
hearing  lias been given, shall proceed 
to hear the petition  and any objec­
tions thereto  th a t may have been 
filed or p resen ted ; and if, a f te r  a 
full hearing, the court is satisfied  
th a t the nam sd persons a re  dead ind 
th a t there is no su ffic ien t evidence 
th a t they died o th er th an  s im ultane­
ously, it shall ninke an o rder to th a t 
effect. I f  the cou rt is sa tisfied  th a t 
the named persons a re  dead and th a t 
they did not die sim ultaneously then  
t.ie court shall m ake an order setting  
forth  the o rder in which such per­
sons died. Such order when it be­
comes final shall be a binding d e te r­
m ination of the facts therein  set 
forth  mid conclusive as ag a in s t the 
personal rep resen ta tives of the de­
ceased persons numed In the o rder 
and ngainst all persons claim ing by, 
through or under nny such deceased 
persons. The probate eourt w hich 
firs t acquires ju risd ic tion  under Sec­
tion 296.41 shall have exclusive Ju ris­
diction to determ ine, by its  order, 
th a t there is no su ffic ien t evidence 
th a t the nam ed persons died otfcei- 
wise than  sim ultaneously  o r  to deler- 
mine the o rder In w hich the named 
persons died."

F lorida. L.1974, e. 74-106, repented 
W est's F.S.A. § 736.05, which form er­
ly constitu ted  th e  U niform  S im ultane­
ous Dentil Act, nnd reenucted said 
Uniform  Act us p a r t of the F lorida 
P robate  Code in W est's F.S.A. 3 732.- 
601.

559
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UNIFORM SIMULTANEOUS DEATH ACT
Table o f Jurisdictions W herein A c t  H a s Been Adopted

Jurisdiction Laws Effective Date Statutory Citation

Alabama ......................... 1949 , p. 852 9 -7 -1 9 4 9 Code 1975, 55 4 3 -7 -1  to 4 3 -7 -8 .
A 'izona ............................ 1959, C. 77 6 -2 0 -1 95 9 A.R.S. 55 1 4 -2804  to 14 -2810 .
Arkansas ......................... 1941 , Act 15 1 -3 0 -1 94 1 * Ark.Stats. 65 6 1 -124  tt 61 -1 30 .
California ...................... 1945, p. 1885 9 -1 5 -1 9 4 5 West's Ann.Cal.Prob.Code. 55 296 to 296.8 .
Colorado ......................... 1967, p. 104 3 -1 4 -1 9 6 7 C .R .S .1973. 1 5 -1 1 -61 3 .
Connecticut .................... 1943, c. 266, 

p. 272
1C -1 -1943 C.G.S.A. 5 4 5 -2 87 .

-Delaware ......................... 1945. C. 234 4 -1 8 -1 9 4 5 * 12 Del.C. 55 701 to 707.
Cist, of Columbia . . . J965, 79 Stat. 

700
1 -1 -1 9 6 6 D.C.Jaoe 1981. 55 19 -501 to 19 -506 .

Florida ............................ 1941, c. 20884 6 -1 2 -1 94 1 West's F.S.A. 5 732.601.
Georgia ............................ 1966, p. 606 7 -1 -1 9 6 6 O.C.G.A. 55 5 3 -1 1 -1  to 5 3 -1 1 -6 .
H awaii.............................. 1941. Act 74 4 -2 2 -1 94 1 HRS 59 534 -1  to 534 -5 .
Idaho ................................ 1943, c. 83 2 -2 3 -1 94 3 * I.C. 5 1 5 -2 -6 1 3 .
Illinois ............................ 1941, vol. 1, 7 -1 6 -1 94 1 S.H.A. ch. ilOVa , 55 3 -1 ,  3 -2 .

Indiana ............................ 1941 , C. 49 2 -2 4 -1 94 1 * West's A.I.C. 2 9 -2 -1 4 -1  ta 2 9 -2 -1 4 -8 .
Iowa ................................. 1963. C. 326 1 -1 -1 9 64 I.C.A. 55 633.523 to 633.528.
K :r .s a s .............................. 1947, C. 239 6 -3 0 -1 94 7 * K.S.A. 5 8 -7 01  to 5 8 -7 07 .
<-ntucky ......................... 1942. C. 79 3 -5 -1 9 4 2 KRS 397.010 to 397.080.
Valne .............................. 1941, C. I l l 3 -2 9 -1 94 1 18-A  M.R.S.A. 5 2 -8 05 .
M aryland......................... 1941, C. 191 6 -1 -1 9 41 Cede, Courts and Judicial Proceedings, 55 

1 0 -301  to 10 -807 .
Massachusetts ............... 1941, c. 549 7 -? . ? -1941 M.G.L.A. c. 190A, 55 1 to 8.
Michigan ......................... 1941, No. 73 1 -1 J -1 94 2 M.C.L.A. §5 720.101 to 7 2 0 .K 1
.lmresota ....................... 1943. C. 248 4 -2 -1 9 4 3 * M.S.A. 5 525.90.
Mississippi....................... 1956. C. 214 7 -2 -1 9 5 6 Code 1972, §5 9 1 -3 -1  to 9 1 -3  -15
Missouri ......................... 1947, Vol. 1, 

P. 13
9 -1 0 -1 94 7 V.A M.S. 55 471.010  *o 471.080.

.Nebraska ....................... 1947, C. 112 3 -8 -1 9 47 R.R.S.1943, 55 3 0 -1 21  to 3 0 -1 28 .
Nevada ............................ 1949, C. 44 3 -9 -1 9 4 9 * N.K.S. 135.010 to 135.090.
New Hampshire............. 1941, c. 55 4 -8 -1 9 4 1 R5A 563:1 to 563 :9 .
New J e rse y .................... 1947. C. 384 7 -3 -1 9 4 7 N.J.S.A. 3B 6 -1  to 3 6 :6 -7 .
New Mexico.................... 1959 , C. 172 3 -3 1 -1 95 9 NMSA 1978. 55 4 5 -8 -1  to 4 5 -8 -8 .
New York ....................... 1966, C. 952 9 -1 -1 9 6 7 McKinney's EPTL 2 -1 .6 .
North Carolina ............. 1947. C. 1016 4 -5 -1 9 4 7 G.S. 55 28A -24 -1  to 28A -24 -7 .
North Dakota ............... 1943, C. 211 3 -1 7 -1 94 3 NDCC 3 1 -1 2 -0 1  to 3 1 -1 2 -0 6 .
Oklahoma ....................... 1959, c. 385 10 -2 -1 95 9 58 Okl.St.Ann. 55 1001 to 1008.
Oregon .............................. 1947, C. 555 4 -2 1 -1 94 7 ORS 112.575 to 112.645.
Pennsylvania .................. 1972 , No. 164 7 -1 -1 9 72 20 Pa.C.S.A. 55 8501 to 8505.

1947, C. 1871 4 -2 8 -1 94 7
4 -3 -1 9 4 8South Carolina ............. 1948, p. 1753 Code 1976, 55 2 1 -9 -1 0  to 2 1 -9 -e 0 .

South Dakota ............... 1941, c. 332 3 -4 -1 9 4 1 SDCL 2 9 -8 -1  to 2 9 -B -8 .
Tennessee ....................... 1941, c. 59 2 -1 0 -1 941 T.C.A. §5 31 -501 to 3 1 -5 08 .
Texas .............................. 1955, c. 55 1 -1 -1 9 56 V.A.T.S.Probate Code. 5 47 .
Utah ................................ 1953, C. 78 5 -1 2 -1 95 3 U.C.A.1953, 7 5 -2 -1 0 0 1  to 7 5 -2 -1 00 8 .
Vermont .................... 1941. No. 41 3 -2 1 -1 941 14 V.S.A. 55 621 to 627.
Virgin Is la n d s ............... 1957, C. 3 9 -1 -1 9 5 7 15 V.I.C. 9 88.
Virginia ......................... 1942 , c. 63 2 -2 5 -1 94 2 Code 1950, 55 6 4 .1 -9 7  to 64 .1 -104 .
Washington .................... 1943, c. 113 3 -1 6 -1 94 3 West's RCWA 11 .05 .010  to 11 .05 .910 .
•Vest V irg in ia ............... 1953, C. 66 2 -1 8 -1 95 3 Code, 4 2 -5 -1  to 4 2 -5 -1 0 .
Wisconsin ...................... 1941 , c. 2B4 6 -2 5 -1 941 W.5.A. 851.55 .
Wyoming ......................... 1941, c. 94 2 -2 1 -1 941 W .S .1977, *A 2 -1 3 -1 01  to 2 -1 .- 1 0 7 .

I  * Date o f approval.
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SIMULTANEOUS DEATH
Historical Note

The U niform  Sim ultaneous D eath  B ar A ssociation, in 1910. The Act 
Act was approved by the N ational w as subsequently am ended in 1953 
Conference of Com m issioners on L’ni- and sim ilarly  approved, 
form  S ta te  Laws, and the American

PREFA TO R Y  NOTE
A fter more than  five years study a U niform  Sim ultaneous Death 

Act has been approved by the N ational Conference of Commissioners 
on U niform  S tate  Laws and recommended to the various legislatures 
fo r adoption. Two considerations ju s tify  the hope th a t the Act which 
is presented herew ith will be received favorably by the legislative bod­
ies of the various S tates. I t  may be a sad commentary, bu t the pace 
of modern living w i4' '  its m ultiple form s of transpo rta tion  has caused 
the instances of sim ultaneous death to  occur w ith  much g rea te r f re ­
quency th an  in the past. More and more therefore courts will be 
called upon to adm in ister the estates of persons who have died under 
circum stances -hat there  is no evidence of survivorship  and it  is desir­
able to have a workable and uniform  rule to apply in such instances. 
The second consideration which should recommend th is Act to the v a r­
ious legislative bodies is the unsatisfacto ry  varie ty  of methods th a t 
have been devised e ither as a resul* of jurisprudence or the resu lt of 
legislation to adm inister th is troublesome legal situation . Some S tates 
have set a rb itra ry  presum ptions which are  employed by the courts to 
determ ine the de 'o lu tion  of property. In o ther S tates there  is the 
"common law ru le" which indulges no presum ption one way o r the o th ­
e r and leaves the m a tte r to the respective claim ants to prove surv ivor­
ship. Both situa tions seem to be unrealistic. Prescribed presum p­
tions frequently  ignore the facts of life. F o r instance in some S tates 
it  is presum ed (conclusively) th a t an adult in good health survives a 
m inor child o r in fan t. I f  the m inor happened to be the son or daugh­
te r  of the adult it  is more reasonable to suppose th a t the adult would 
have used every expedient to protect the child even a t the sacrifice of 
his own life. In those S tates w here there is no presum ption w hatever 
indulged courts are  faced w ith an anachronism . The reason for the 
d ifficu lty  of adm in istra tion  is th a t i t  is impossible to know which of 
the persons has survived. Y et the “common law rule" in effect says 
th a t the person who claims by v irtue  of an alleged survivorship m ust 
prove the survivorship  which is tan tam ount to dem anding the impossi­
ble.

The tf  :^ry of the p resen t Act makes no e ffo rt w hatever to resolve 
the un-resoluble. The form ula is a simple one and easily applied. The 
theory of the presen t A ct is th a t as to the property  of each person he 
is presum ed to be the survivor and it  is adm inistered accordingly.

Perhaps a word ought to be said w ith  respect to Section four which 
deals w ith contracts of insurance. The Act provides th a t when the in ­
sured and the beneficiary in a policy of life or accident insurance have 
died and there  is no su ffic ien t evidence th a t they have died otherw ise
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SIMULTANEOUS DEATH
than sim ultaneously the proceeds of the policy shall be d istribu ted  as 
if  the insured had survived. Obviously th is section creates a conclu­
sive presum ption. The special circum stances seem to ju s tify  the crea­
tion of a presum ption relative to the survivorship  of the insured or ben­
eficiary . By providing th a t the insured presum ably survived it is 
thought th a t the resu lt will m ost nearly  approxim ate the in tention  of 
the real party  in in terest. I f  i t  does not, he is a t  liberty  to provide 
otherw ise in the contract of insurance.

General S ta tu to ry  Notes

Alaska. L.1072, c. 78. repealed 
form er title  13 of the A laska S ta t­
utes and enncted a new title  13 In 
lieu th e re o f .' W hile the new title  13 
contains provisions re la ting  to sim ul­
taneous deaths (see A.S. ss 13.0(1.035 
and 13.11.220), they are  no t in sub­
s tan tia l conform ity  w ith the uniform  
act. Accordingly, A laska has been 
deleted from the table o f ju r isd ic ­
tions w herein the uniform  act has 
been adopted.

C alifornia. A dds sections as fol­
lows:

"§ 296.41. Proce .ding to determ ine 
sim ultaneous d ea th ; petition ; notice 
of hearing; service. W hen it is 
cinimod th a t, In accordance w ith  the 
provisions of th is  chapter, any p e r­
sons have died under circum stances 
where there  Is no su ffic ien t evidence 
th a t they have died o therw ise th an  
sim ultaneously, the execu tor o r ad ­
m in is tra to r of any such person, or 
any o th er person in terested  In the e s­
ta te  of any such person, m ay file a 
petition, in the es ta te  proceeding 
where he received his appointm ent, 
o r  in w hich he claims an  in terest, 
seeking to have It determ ined  th a t 
such persons died under circum ­
stances w here there  is no su ffic ien t 
evidence th a t they died o therw 'se  
than sim ultaneously. The clerk  shall 
set the petition  for hearing  by the 
court and  cnuse notice thereof to be 
personally served a t  least 10 days lw- 
fore the da te  of th e  hearing  upon the 
executor o r ad m in is tra to r of each 
o ther person claim ed to have so died. 
If  the rep resen tative of any such 
o ther person is also th e  petitioner 
then, in lieu of personal service upon 
him. such notice shall be m ailed to 
the heirs and  devisees of such o ther 
person, so fa r  as they a re  known to

the petitioner, n t least 10 days before 
the date  of hearing."

"§ 296.42. Proceeding by executor 
o r ad m in is tra to r to determ ine slinul- 
tr - us death ; hearing ; determ lna- 
t: .. of order of death ; jurisd iction .
At the tim e appointed, the court, 
upon proof th a t due notice of the 
hearing  has been given, shall proceed 
to hear the petition  and  any objec­
tions thereto  th a t may have been 
filed or p resen ted ; and if, n fte r a 
full hearing, the court is satisfied  
th a t  the named persons a re  dead and 
th a t there  Is no suffic ien t evidence 
th a t they died o ther th an  s im u ltane­
ously. it shall make an  o rder to th a t  
effect. I f  the court Is sa tisfied  th a t 
the named persons are  dead and  tha t 
they did not die sim ultaneously  then 
the court shall make an order se tting  
fo rth  the o rder In w hich such per­
sons died. Such o rder when it be­
comes fina l shall be a binding d e te r­
m ination of the fac ts  therein  set 
forth  and  conclusive a s  ngainst the 
personal rep resen tatives of the de­
ceased persons nam ed in the order 
and  ngainst all persons claim ing by, 
through or under nny such deceased 
persons. The probate court which 
f i rs t acquires ju risd ic tion  under Sec­
tion 296.41 shall have exclusive ju r is ­
diction to determ ine, by its  order, 
th a t there is no su ffic ien t evidence 
th a t the nam ed persons died ot icr- 
w ise than  sim ultaneously  or to dc ‘e r ­
mine the o rder in w hich the named 
persons died."

P o r ld a . L.1974, c. 74-100. repealed 
W est's F.S.A. § 736.05, which fo rm er­
ly constitu ted  th e  U niform  S im ultane­
ous D eath  Act, nnd reenacted said 
U niform  Act a s  p a rt of the F lorida 
P robate  Code in W est's F.S.A. §
601.
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SIMULTANEOUS DEATH
Illinois. The Illinois A ct w as re­

pealed and reenacted by L.1975. P.A. 
79-328. W hile the reenacted Illinois 
Act rem ains a su b s tan tia l adoption 
of the U niform  Act, i t  now contains 
num erous varia tions, om issions and 
additional m a tte r  which cannot be 
clearly  indicated by s ta tu to ry  notes.

Maine. L.1979, c. 540, repealed 18 
M.R.S.A. 1101 to 1108, w hich form ­
erly  constitu ted  the U niform  Sim ul­
taneous D eath  Act. and reenacted 
said  U niform  Act as p a r t of the 
M aine P robate  Code in 18-A M.R.S. 
A. § 2-805, effective Jan . 1,1981.

Said 18-A M.R.S.A. 8 2-805 con­
ta in s -the follow ing add itional provi­
sion: "T his section shall not apply to 
the d is tribu tion  of the property  of 
nny person dying before Ju ly  20, 
1941, nor to  the d is tribu tion  of the 
proceeds of any  policy of life o r acci­
den t insurance the effective date  of 
w hich is p rio r to th a t dute."

M ichigan. Adds a section as fol­
lows:

“720.105. Application of a c t; not 
retroactive. Sec. 5. Act not retro­
active . T h is ac t shnll not applj to 
the d is tribu tion  of the property  of a 
person who has died before it  takes 
effect."

M ontana. L.1974. c. 305, repenled 
the Uniform S im ultaneous D eath Act 
(R.C.M.19-17, 58 91-123 to 91-430) and 
enacted provisions in the M ontana 
P robate  Code w hich re la te  to the 
sam e subject m n tte r bu t w hich nre 
not In su bstan tia l conform ity w ith 
the U niform  Act. See R.C.M.1947, §8 
91A-2-104 and  91A-2-601. Accord­
ingly, M ontana has been deleted from 
the table of ju risd ic tions w herein  the 
uniform  ac t has been adopted.

New Jersey . L.1981, c. 405, re­
pealed N.J.S.A. 3A:5-1 to 3A:5-8. 
w hich form erly constitu ted  the Uni­
form  Sim ultaneous D eath Act, nud 
reenacted said  Uniform  Act as p a rt 
of N'.J.S.A. T itle  3B, A dm inistration  
of E sta te s—D ecedents and O thers In 
N’.J.S.A. 3B:6-1 to 3B:0-7, effective 
May 1, 2552.

South D akota. The enactm ent of 
the South D akota U niform  P robate  
Code (SDCL 29A-1-101 to 29A-8-101)

by SL 1974, c. 196, effective Jan . 1, 
1976, superseded the provisions of the 
South D akota U niform  Sim ultaneous 
D eath Act (SDCL 29-8-1 to 29-8-8) 
despite th e  fac t th a t  the la t te r  ac t 
w as never ac tua lly  repenled. Now, 
however, the South D akota Uniform 
P robate  Code has been repealed by SL 
1976, c. 175, 8 2 and SL 1976, c. 177, $ 
3, effective Ju ly  1. 1976. SL 1970, c. 
175, 8 1 and SL 1976, c. 177, § 2, p ro­
vided for the prom ulgation of rules 
by the Suprem e C ourt fo r the orderly  
tran sitio n  of actions s ta r te d  pursuan t 
to the procedures se t fo rth  in the 
U niform  I’robnte Code to the proce­
d u res se t fo rth  in SDCL T itles 29 
and 30. T hus, the provisions of the 
South D akota U niform  Sim ultaneous 
D eatli Act as they existed  p rio r to  
the udoptlon of the U niform  Probate 
Code a re  again  in effect.

Adds n section as  follows:
"29-8-5. E sta tes  to which chap te r 

applies.—T his ch ap te r shall not ap­
ply to the d is tribu tion  of the property 
of a  person who has died before Ju ly  
1, 1941."

Texas. The T exas Act has been 
sign ifican tly  am ended and while it 
rem ains a su b s tan tia l adoption of the 
U niform  Act, it now contains num er­
ous varia tions, om issions and add i­
tional m a tte r  w hich cannot be clearly 
Indicated by s ta tu to ry  notes.

U tah. L.1975, c. 150, repealed U.
0.A.1953, 74-5-1 to 74-5-8, which 
form erly constitu ted  the Uniform S i­
m ultaneous D eath Act, and reenacted 
said  U niform  Act a s  p a rt of the 
U tah  P robate  Code in U.C.A.1953, 
75-2-1001 to  75-2-1008, effective Ju ly
1. 1977.

Adds a section ns follows:
"75-2-1008. D eath before taking 

effect of a c t—T his p a r t  shall not 
apply to th e  d is tribu tion  of th e  prop­
e rty  of a  person who h as died before 
it tak es effect."

V irginia. Adds a  section as fol­
lows:

"5 64.1—101. C hapter not re tro ­
active.—T his  chap te r shall no t ap­
ply to the d is tribu tion  of the proper­
ty  of a  person who died prior to 
Ju n e  tw enty-seventh, nineteen hun­
dred forty-tw o."



A n  Act providing for the disposition of property where there >£ 
no sufficient evidence that persons have died otherwise than 
simrltaneously, and to make uniform the law with reference 

thereto.

1940 A C T

Amended in 1953
See.

1. No S u ffic ien t Evidence of Survivorship.

2. Survival of B eneficiaries.

3. Jo in t T en an ts  or T enan ts by the E n tire ty .

4. Com m unity P roperty .

5. In su rance  Policies.

6. Act Does N ot Apply If  D ecedent P rovides O therw ise.

7. U niform ity  of In te rp re ta tio n .

8. S hort T itle.

9. Repeal.

10. Severab ility .

11. Tim e of T aking  E ffect.

Be it enacted ..................
§ 1. No Sufficient Evidence of Survivorship

Where the title to property or the devolution thereof depends 
upon priority of death and there is no sufficient evidence that 
the persons have died otherwise than simultaneously, the proper­
ty of each person shall be disposed of as if he had survived, ex­

cept as provided otherwise in this act.

Action In Adopting Ju risd ictions

V ariations from O fficial T ex t: Oklahoma. In serts  "of two nr
Idaho. Adds “Subject to extension more persons following death  and

by the provisions of section 15-2-104 "t0 establish  following e\ ldence .
and section 15-2-601 of th is  code" W isconsin. Substitu tes " I f"  for
preceding “where the t i t l e ' . "W here", and inserts "o r she" follow-

Kentucky. O m its thl., section. ing "he".

M issouri. In se rts  “as determ ined 
by a courc of com r;»~..i J"risd lction", 
following "sim ultaneously.

UNIFORM SIMULTANEOUS DEATH ACT
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Law Review Commentaries

B urden of proof and presum ptions. 
John  T. M cXaughton. 35 Boston U. 
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ing survivorship . 27 Iow a L.Rev. 137 
(1941).
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planning. R obert H. W yshak. 34 
Mass.L.Q. 22(1949).
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vival necessary to take  case ou t from 
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(1959).
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George P. E ttenheiin . 22 W is.B ar 
Bull. 25 (1949).

P resum ption in case of dea th  by 
common d isaste r . 1 Iow a L.Rev. 93 
(1925).

P resum ption of o ld e r  of death  in 
common calam ity , the steam boat 
house. D. II. R edfearn. 9 F la .L .J. 
405, 423 (1935).

Presum ptions, sim ultaneous death . 
W illiam s H. De Parcip 'O M inn.Law 
Review 308 (1956),

S im ultaneous D eath >.?t as it p e r­
ta ins to the m arita l deduction. F red ­
eric Sammond. 38 M arquette  L.Rev. 
169 (1954).

S im ultaneous death  s titu f.- . 1 U. 
Fla.L .R . 75 (194S).

S ins of oversigh t in w ills am  
tru s ts . Paul B. Sargent. 30 Boston 
U.L.Rev. 301 (1950).

S ta tu s  of en tire tie s  iu F lorida. 5 
Miami L.Q. 592 (1951).

S ta tu to ry  solution of the problem 
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Tenancy by th e  en tire tie s  in F lo ri­
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SIMULTANEOUS DEATH
U nder common law , there  was no 

presum ption e ither of survivorship  o r 
• >f sim ultaneous death . Sherm an v. 
Roe. 1953, 2112 S.W.2d 393, 153 Tex.
1. See, also, In  re Conover's E state . 
1905. 259 N.Y.S.2d 618. 46 Mise.2d 
33C.

A t common law, p roperty  righ ts  of 
husband and w ife killed in common 
d isaste r arc  disposed of as if death 
occurred a t  sam e tim e. In re Conov­
er's E sta te , 1965, 259 N.Y.S.2d 618, 46 
Mlsc.'Jd 330.

W here two or more persons per­
ished in the.snm e disnster, there  w as 
no presum ption a t  common law  th a t 
e ither survived o r th a t all perished 
sim ultaneously. Glover v. Davis, 
T ex.1963, 366 S.W.2d 227.

2. C onstitu tionality
T his Act Is constitu tional. In  re 

Meade's E sta te . 1964, 39 Cnl.R ptr. 
27S, 228 Cnl.App.2d 109.

3. Purpose
The purpose of U niform  S im ultane­

ous D eath  Act is to supp lan t the 
form er a rb itra ry  and com plicated 
presum ption of surv ivorsh ip  w ith ef­
fective, w orkable and equitable rules 
applicable to cue ever-increasing 
num ber of cases w here two o r more 
persons have died under such circum ­
stances th a t there  is no su ffic ien t ev­
idence to Indicate th a t they have died 
otherw ise than  sim ultaneously. In  
re E stn te  of Schm idt, 1968, 07 Cal. 
Itp tr. 847, 261 Cal.App.2d 202. See, 
also, Azvedo v. Benevolent Soc. of 
Cal., 1954, 270 P.2d 948, 125 C.A.2d 
Supp. 894; In re Rowley's E sta te , 
1967, 65 C al.R ptr. 139. 257 Cal.App.2d 
'124: In re E sta te  of Bobula, 1960, 25 
A.D.2d 241, 269 N'.Y.S.2d 599.

Purpose of Georgia S im ultaneous 
D eath Act Is to solve problem of 
proper devolution of p roperty  when 
distribu tion  depends upon o rder of 
deuth and the circum stances a re  such 
th a t the o rder of death  is not ascer­
tainable. W ien's E sta te  v. C. I. R., 
C.A.Ga.1971, 441 F.2d 32.

Uniform Sim ultaneous D eath Act 
was adopted to provide m ere rea listic

I. Common law a n sw ir  to problem of who died firs t 
in common accident. In re Suglno's 
Estnte, 1968, 73 Cnl.R ptr. 150, 267 
Cnl.App.2d 591. 39 A.L.R.3d 1325.

4. Law governing
In in terp leader su it to  determ ine 

righ t to proceeds of son’s life policies 
as between ad m in is tra to rs  of fa th e r 
and son who were killed in sam e a u ­
tomobile accident. W est's Anu.Cal. 
P robate Code, § 296.3, requ iring  d is­
tribu tion  o f policy proceeds as if in­
sured had survived beneficiary in ab ­
sence of evidence th a t  insured and 
beneficiary dies o therw ise th an  sim ul­
taneously w as applicable, to the com­
plete exclusion of W est’s Ann.Cal. 
P robate  Code. $ 206 governing dispo­
sition of p roperty  when dependent 
upon p rio rity  of denth. H ahn v. 
Padre, C.A.Cal.1957, 235 F.2d 356.

5. C onstruction w ith o ther laws
A ntilapse s ta tu te  and U niform  Si­

m ultaneous D eath  Act are  in pari 
m ateria  and  will be construed accord­
ingly. B rundlge v. A lexander, Tenn. 
1976, 547 S.W.2d 232.

6. Generally
W here tw o o r more persons perish  

in a  common d isn ster a id there  is no 
proof as to which died 'ir s t, the U ni­
form S im ultaneous Dc, til Act fu r ­
nishes a guide In the nb. ence of evi­
dence by w hich the descent of prop­
e rty  may be jud icially  determ ined 
and creates a  presum ption th a t deuth 
of the p a rtie s  w as sim ultaneous. In  
re E sta te  of Schmidt, 1968. 67 Cal. 
Itp tr. S47, 261 Cnl.App.2d 262.

. U niform  Sim ultaneous Dentil Act 
is not rule o f evidence, as such, hu t 
one of substan tive  law  th a t governs 
devolution of p roperty  under certa in  
circum stances. In re M oran’s E sta te , 
1979, 32 111.Dec. 349, 395 X.E.2d 579, 
77 I11.2d 147.

U niform  S im ultaneous D eath Act 
Is not n ru le of evidence and does not 
ufford any presum ption as  to su rv i­
vorship b u t Is rule of substan tive 
law  controlling devolution of proper­
ty of persons who die in common d is­
aster. B rundigc v. A lexander, Tenn. 
1976, 547 S.W.2d 232.

§ 1
Note 6
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Note 7
7. D istribu tion  of estate

W here husband and w ife who left 
identical w ills, each leaving every­
th ing  to the o th er w ere found dead 
th e ir  ap a rtm en t from  gas poisor ', 
and husbnnd left no re lations w v.ja 
w ife le ft nephew s and nieces, w ire 's 
nephews and nieces were en titled  to 
esta te s  of both decedents regardless of 
who surv ived  the o ther, as against 
c ity ’s contention th a t  p roperty  of 
each decedent should he disposed of 
as if  he o r she survived and hus­
band 's e s ta te  escheated to school 
board. M ayor and City Council of 
B altim ore v. W hite. 1948, 50 A.2d 
824. 189 Md. 571.

W here w ife  w illed all her property 
to husbnnd upon condition th a t he 
survive her. and  husband and wife 
w ere killed sim ultaneously  in au to ­
mobile accident, huslm nd's son by 
p rio r m arriage  did no t acquire title  
through fa th e r to real estn te  owned 
by wife upon her death . S tan ley  v. 
Gleseking, 1952, 105 X.E.Cd 171, 230 
Ind. 690.

W here persons die In common d is­
a s te r  so th a t  deuth  would appear to 
he sim ultaneous, disposition of prop­
e rty  w ill 1)0 made according to es­
tate;. pow ers and  tru s t law. In re 
Bucel’s W ill, 1968. 293 X,Y.S.2d 994, 
57 Mlsc.2d 1001.

W here ac tu a l survivorsh ip  of p a r­
ties fa ta lly  In jured  in common d isas­
te r  cannot he ascerta ined , property  of 
each passes as though each survived. 
In re S p a tn fo ra 's  E sta te , 1962, 229 
N’.Y.S.2d 601, 35 Mise.2d 128.

W here decedent nnd her husbnnd 
died in a  common d isn ste r and  no 
proof w as subm itted  a s  to who died 
firs t, h er e s ta te  w ould be d is tribu ted  
as if  .-he survived her husband. In 
re H o tfe r’s W ill, 1958, 172 X.Y.S.2d 
850,10 Misc.2d 311.

W here two or m ore persons perish 
in a  common accident, o r o therw ise 
under circum stances w here positive 
credible evidence '<.her than  a mere 
fac tual inference based on th e  phy­
sique of one being superior to th a t of 
the o ther, o r o thers, is lucking, form ­
e r  M cKinney’s D ecedent E sta te  Law. 
5 89 [now M cK inney's E P T L  8 2-1.6), 
controls absolutely, to the effect th a t

the property  of each person shall he 
disposed of as If, betw een or among 
persons in question, such person had 
been the survivor. In re Di Bella's 
E stnte, 1953,125 X.Y.S.2d 755.

W here husband and  w ife died un­
der c ircum stances w hich would make 
the o rder In w hich they died d iffi­
cult, if not impossible, o f proof, anti 
the p a ren ts  of husband filed a peti­
tion for le tte rs  of adm in istra tion  ns 
husband 's only d istribu tees, the m oth­
e r  of wife, who paid  for w ife 's funer­
al expenses, w as en titled  to reim ­
bursem ent from husband 's esta te . In 
re L ane's E sta te , 1950, 102 X.Y.S.2d 
333, 199 Misc. 35.

W here husbnnd and w ife m et the ir 
death s accidentally  in the ir home 
from  gas asphyxiation , and there 
w as no show ing w hich of the two 
died firs t, p roperty  of husband would 
1)0 disposed of ns If he had  survived 
h is wife, nnd the w ife 's property 
w ould he disposed of as if she had 
survived husband, and  therefore  the 
b ro th er of the w ife bad no In terest 
in the property  of the deceased hus­
bnnd and w as w ithout stand ing  to a t ­
tack  appointm ent of public adm inis­
tra to r  to adm in is tra te  deceased hus­
band 's esta te . In re G erasim off's E s­
tnte, 1950. 96 X.Y,S.2d 142.

W here com plaint alleged th n t 
m other and son died by asphyxiation  
as resu lt of suicide nnd homicide 
comm itted by m other, nnd it could 
no t be determ ined th a t  m other and 
son died o therw ise than  sim ultane­
ously, and m other's w ill le ft en tire  
e s ta te  to her son nnd made no o ther 
provision In event of fa ilu re  of son 
to survive m other, under th is section, 
tes tam en tary  g ift to son lapsed and 
lo r purposes of d is tribu tion  of her 
esta te , the m other died in testa te . In 
re M eyer's E sta te , 1950, 94 X.Y.S.2d 
620, 276 App.Div. 972.

W here husband and w ife died on 
sam e day from  n a tu ra l causes nnd 
there  w as no evidence to establish  
w hether husband surv ived  or p rede­
ceased his w ife, husband 's es ta te  w as 
required to Imj d is tribu ted  as if ho 
had survived his wife. In re D un­
ham 's Will, 1947, 69 N.Y.S.2d 572, 1S8 
Misc. 1026.
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SIMULTANEOUS DEATH

Provision in husband’s w ill which 
to tally  d isinherited  w ife if they both 
died a t  o r nlw ut th e  same tim e ns 
the resu lt of a  common d isnster was 
valid  even If w ife survived by 13 or 
14 m inutes following autom obile acci­
den t and did not consent to the will. 
In re M essenger's E sta te , 1072, 494 
P.2d 1107, 208 Kan. 703.

T h is Act w as not applicable in de­
term ination  of w hether woman whose 
husband and daugh ter w ere both 
killed in vehicle accident bound to 
have resulted from husband’s negli­
gence w as en titled  to en tire  recovery 
ra th e r thnn moiety since It dealt 
w ith title  to o r devolution of proper­
ty us d istinguished from sta tu to ry  
righ t to recover fo r w rongful death, 
bu t resort to common-law rule th a t 
there  is no presum ption of survivor­
ship w as required. McCallum v, 
H arris , Ky.1064, 379 S.\V.2d 438,

W here te s ta to rs  did not die sim ul­
taneously, provisions of will govern­
ing disposition of estn te  in event of 
sim ultaneous deatli never became op­
erative. Sutton v. Salley. Fla.App. 
1979, 370 So.2d 425, certio rari denied 
3S1 So.'Jd 709.

W here w ill se t up a tru s t nnd pro­
vided th a t Income should be paid to 
life ten an t and upon her death  cor­
pus should be divided among certain  
rem ainderm en, ns a class, who su r­
vived the life tenan t, es ta te  of re­
m ainderm an who died w ith the life 
ten an t in a common airplnno d isas­
ter, there  being no proof th a t they 
died o ther than  sim ultaneously, 
shared  equally w ith  o ther rem ainder­
man in the corpus of the tru s t under 
s ta tu te . Mlumn Reach F irs t Nat.
Bank v. Minrnl Bench F irs t Nat. 
Bank, 1951, 52 So.2d 893.

8. E sta te  taxes
T his Act was not applicable for 

purpose of determ ining w hether cor­
pus of in ter vivos tru s t created  by 
husband for w ife 's benefit before ef­
fective date  of ac t should be included 
in w ife's taxab le  esta te . In re Con­
over's E sta te , 1965, 259 N.Y.S.2d 618, 
46 Misc.'-’d 336.

1
Note 9

9. Burden of proof
P arty  whose claim is dependent on 

surv ivorsh ip  has burden of proving 
the fac t by preponderance of the ev i­
dence. In  re Schm idt's E state , 1968, 
67 C al.Itp tr. 847, 261 Cal.App.2il 262.

W here two persons die in common 
d isaster, there  is no presum ption n3 to 
which person survived, and no p re ­
sum ption th a t  dea th s were s im u lta ­
neous. and burden of proof is on p a r­
ty  claim ing surv ivorsh ip  to establish  
i t  a s  fact o r by evidence which fa irly  
w a rran ts  inference of survivorship. 
M atter of B ausch 's E sta tes, 1979, 420 
N.Y.S.2d 181, 100 Mlsc.2d 817.

In case of death  from common d is­
aster, there is no presum ption ns to 
who survived nor nny presum ption 
th n t deaths were sim ultaneous, but 
burden ot proof is on p arty  asserting  
survivorship  to  establish  It r>s a fact 
or a t least by evidence whicli would 
fa irly  w a rra n t inference of su rv ivo r­
ship. In re S pa ta fo ra 's  E sta te , 1962, 
229 N.Y.S.2d 601, 35 Mlsc.2d 123.

P a rty  asserting  th a t wife, who wns 
killed in n common d isa s te r  w ith her 
husband, survived her husband, had 
burden of proving su rv ival by wife. 
In re D uksztn 's E stnte. 1948, 87 N.Y. 
S.2d 245, 193 Misc. 720, reversed on 
o ther grounds 90 N.Y.S,2d 686, 275 
App.Div. 915, renrgum ent denied 92 
N.Y.S.2d 310, 275 App.Div. 1035.

U nder th is  section w henever proof 
Is lacking th n t a specific person s u r ­
vived, court deems th a t all died in 
sam e Instan t nnd burden of proof 
fa lls on pn rtles whose claim  is de­
pendent on survivorsh ip  to establish  
th a t fact and su ffic ien t evidence is 
evidence th n t sa tisfies an unpre ju ­
diced mind. In re C ruson 's E sta te , 
1950, 221 P,2d 892,189 Or. 537.

In absence of legislation there  is 
no presum ption of survivorship, and 
none of sim ultaneous death  bu t when 
a show ing is mude th a t decedents 
perished in n common disnster, su rv i­
vorship w ill be deemed unnscertainn- 
ble. In absence of suffic ien t evidence 
showing th a t one of them outlived 
the o ther o r o thers and burden of 
proof falls on purty  whose claim  is 
dependent on survivorship  to  e s tab ­
lish th a t fnct. Id.

I ; !
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SIMULTANEOUS DEATH

In proceeding by s ta te  to  eschent 
es ta te  of deceased wonmn who w as 
killed alone w ith  her husband la au ­
tom obile accident, burden of proving 
th a t  husband survived rested  on p a r­
ties cluim ing as legal he irs of hus­
band. Id.

U nder the S im ultaneous D eath Act. 
the burden of proof fulls upon the 
p a rty  whose claim  is dependent upon 
survivorship. M atte r of V lvlano's 
E state , Mo.App.1981, 02! "  \V.2d 1.80.

On petition  to determ ine order of 
death , it w as position of w ife 's estn te 
th a t w ife survived her husband  and, 
thus, w ife 's esta te  had  the burden to 
estab lish  sam e. Id.

10. Evidence of su r Oval— Aoplica- 
blllty of s ta tu te

Provision in Georgin S im ultaneous 
D eath Act th a t s ta tu te  will apply if 
there  is not su ffic ien t proof th a t p a r­
ties have died o therw ise th an  sim ul­
taneously does not require proof thnt 
the pa rtie s  ac tua lly  died a t  the same 
in s tn n t; ra th e r  tiie s ta tu te  applies in 
all cases of common d isnster w here it 
is impossible to prove w hich of the 
pa rtie s  died first. W ien's E sta te  v. 
C. I. R.. C.A.Gn.lOTl, 441 F.2d 32.

The U niform  Sim ultaneous D eath 
Act is inapplicable if there  is evi­
dence a s  to which of the p a rtie s  su r­
vived the o ther or if there a re  p a rtic ­
u la r circum stances from w hich the 
fact of su iv lvorsh ip  may be inferred. 
In re E sta te  of Schm idt, 1908, 07 
C al.R ptr. 847, 261 Cal.App.2d 262.

If  there  is nny su ffic ien t evidence 
th a t e ith e r p arty  survived o ther even 
when dea th s occur a t  substan tia lly  
the sam e tim e, the U niform  Simultn* 
neous D eath Act is inapplicable and 
the question of surv ivorsh ip  m ust lie 
determ ined as any o ther fact. Id.

I f  burden of proving survivorship  
Is met, su rv ival by one second is 
enough to m ake the Uniform Sim ul­
taneous D eath Act inapplicable. Id.

If  there  is any su ffic ien t evidence 
th a t e ither p arty  survived other, 
even when d ea th s occur a t subr ■>- 
tinlly the sam e time, Uniform Si­
m ultaneous D eath  Act is inappli­
cable, and question of survivorship

§ 1
Note 9

m ust be determ ined as any  other 
fact. In re Rowley’s E sta te , 1967. 65 
C al.R ptr. 139. 257 Cnl.App.2d 324.

In  view of satisfac to ry  proof th a t 
husband predeceased w ife by ..bout 
five m inutes, though both died of in­
ju r ie s  sustained in common accident:, 
U niform  Sim ultaneous D eath  Act 
w as not applicable to govern d is tri­
bution of the ir assets. M atter of 
Bnusch’s E states, 1979, 420 N\Y.S.2d 
181,100 Mlse.2d S17.

T he Uniform Sim ultaneous Death 
Act would lie rendered alm ost useless 
by proffered  literal in te rp re ta tion  of 
Act th a t unless evidence supports 
conclusion th a t decedents exp ired  a t 
sam e instnnt, Act does n o t apply 
and court m ust determ ine w hich one- 
survived o ther, no m atter how d if fi­
cu lt the task , and such lite ra l in te r­
p retation  lias not been ndopted by 
Oregon court, or by m ajo rity  of 
courts, but. ra ther, Act lias been con­
strued  to mean th a t if it  cannot bo 
determ ined by sufficient evidence 
w hich decedent died firs t. A ct be­
comes applicable. M atter o f Cam p­
bell’s  E state , 1982, 641 P.2d 610, 56 
Or.App. 222. review denied 651 P.2d 
143, 293 Or. 146.

T h is Act is not applicable where 
there is suffic ien t evidence th a t  the 
persons concerned had died o therw ise 
than  .simultaneously. U nited T ru s t 
Co. v. Pyke, l°d7, 427 P.2d 67, 199 
Kan. 1.

W here there  is sufficient evidence 
to determ ine th a t one party  survived 
another, the Sim ultaneous Deatli 
S ta tu te  and s ta tu te  concerning d is tr i­
bution of property of jo in t ten an ts  or 
ten an ts  by the entirety , a re  not ap ­
plicable. In re D avenport's E states, 
1958, 323 P.2<1 611. 79 Idaho 54S.

T his section Is inapplicable if  there 
is evidence as to which p a rty  su r­
vived the o thet or if there a re  p a rtic ­
u la r circum stances from w tiich fact 
of survivorship  may be inferred. 
Sauers v. Stolz, 1950, 218 P.2d 741, 
121 Colo. 456.

Survival by one second w ould be 
enough to m ake Sim ultaneous D eath 
Act inapplicable. M atter uf \  lvi-
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ano's E sta te , Mo.App.198l, (324 S.5V. 
2d 130.

Where husband and  wife received 
fatal in ju ries in snm e accident but 
wife, a lthough never regain ing con­
sciousness. d id  not die until 17 days 
latc-r, A rk .S tnts. S (31-124 e t soq. re­
lating to d isposition  of property  
when devolution depends upon prior- 
ty of death  and  there  is no evidence 
th a t persons have died otherw ise 
than sim ultaneously  was inapplica­
ble. Sm ith v. Sm ith, 1958, .'117 S.W. 
2d 275. 229 A rk. 579.

1 1 .  ' ------- A d m i s s i b i l i t y

Question of coroner’s (nullification 
to express his opinions on issue 
w hether one of two persons who died 
at approxim ately  the sam e tim e had 
survived the o ther w as for tria l 
court's de term ination  in proceeding, 
under U niform  S im ultaneous D eath 
Act, for de term ination  th a t there  was 
no suffic ien t evidence th a t the two 
persons had died o therw ise than  s i­
multaneously. In re Rowley's E s­
tate, 19(37, 05 C al.R ptr. 139, 257 Cal. 
App.2d 324.

In proceeding by s ta te  to escheat 
estate of deceased woman who was 
killed, along w ith  her husband, in a u ­
tomobile accident, deatli certifica tes 
signed by county coroner showing 
th a t deaths o f decensed nnd her hus­
bnnd occurred synchronously, consti­
tuted m ate ria l evidence nnd w ere ad ­
missible to estab lish  th a t  d ea th s were 
concurrent. In  re C ruson 's E state , 
1950. 221 P.2d S92, 189 Or. 537.

In proceeding by s ta te  to escheat 
esta te  of deceased woman who was 
killed, along w ith  her husband in au ­
tomobile accident, w here m ortician 
gave all d a ta  and fac ts he had as to 
appearnnce and  in ju ries  of deceased 
parties a t tim e they w ere discovered 
afte r accident, his opinion ns to 
which of th e  parties  survived the 
other was inadm issible. Id.

12. ------ S u f f i c i e n c y

The presum ption of sim ultaneous 
death created  by the U niform  Sim ul­
taneous D enth Act w as not ..(tended 
to take the place of com petent, oosi- 
tlve nnd d irec t evidence, and the fact

of survivorship  retiulres no h igher 
degree of proof than any o th e r fact 
in the  case. In re E sta te  of Schm idt. 
19()S, (17 Cnl.Rptr. 847, 2(11 Cal.A.pp.2d 
2(32.

Finding th a t wife who d ied  in 
sam e autom obile crash as husband  
died of basal skull frac tu re  nnd s u r­
vived husband by 10 to 15 m inutes 
w as supported by evidence, including 
eyew itness testim ony thn t w ife w as 
bleeding extensively from h e r ea rs  
for a period of time a fte r  the accident 
and breathed, gasped and m oaned 
which actions some exports In te rp re t­
ed as signs of life ns opposed to  post 
m ortem  reactions. Id.

Fact thn t dea th s occur su b s ta n tia l­
ly o r approxim ately a t sam e tim e 
does not make the death  s im u ltan e ­
ous under Uniform S im ultaneous 
D eath Act. In re Rowley's E sta te , 
19117, 135 C al.R ptr. 139, 257 Cul.App.2d 
324.

The w ords “sufficient evidence" as 
used in th is Act mean preponderance 
of the evidence. E state of M oran, 
1978, 24 III.Doe. 312, 385 W E.2d 79, 
(17 IlI.App.3d 570. affirm ed : 2 111.Dec. 
519, 395 .\\E .2d 579, 77 I11.2d 147.

Evidence th a t wife of ad m in is tra ­
to r uud her paren ts died w hen an 
a irp lane  in which they were passen­
gers crashed a t speed of 175 m iles 
per hour into a m ountainside, and 
th a t dea th  of wife was due to  the 
"dism em berm ent and destruction  of 
,iier] skull and body," her head hav ­
ing been crushed and her body to rn  
in half by the force of the c rash , was 
su ffic ien t to support finding th a t 
w ife nnd her paren ts died in s ta n ta ­
neously and sim ultaneously. O hnshi 
v. B lanchard , 1974. 314 N.E.2d 887, 2 
Mnss.App. S(33.

T here is no presumption when per­
sons die in common d isaster th a t  by 
reason of sex or physical condition, 
one person survived another. In re 
Bucci s Will, 19(38, 293 N.Y.S.2d 994, 
57 Misc.'Jd 1001.

W here m other and daugh ter per­
ished in common accident, fac t th a t 
daugh te r was younger and in b e tte r 
physical health  than  her m other w as 
irre levan t in determ ining question  of

§ 1
Note 12 I i
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SIMULTANEOUS DEATH
survivorship betw een m other and
daughter in absence of o ther evi­
dence. In re Di B ella’s E sta te . 1933.
125 N.Y.S.2d 755.

In proceeding for revocation of le t­
te rs  of adm in is tra tion , evidence of 
a ttend ing  physician  w as su ffic ien t to 
establish  th a t w ife surv ived  Iter hu s­
band by approxim ately  one hour. In
re Rose’s E sta te , 1931, 100 N.Y.S.’Jd 
235, 201 Misc. 470.

N’o physical condition such as sex, 
relative ages or physiques, or circum ­
stance th a t one of two persons whose 
survivorship of o th er is in question 
w as suffering  from some mnlndy or 
any other physical condition which, 
logically, might seem to be a basis of 
probability in relation  to su rv ivor­
ship. can he considered as constitu t­
ing basis of p resum ption th a t physi­
cally superior person survived the 
other. In re Di B ella’s E sta te , 1950, 
101) X.Y.S.2d 703. 199 Misc. 847, a f ­
firm ed 107 X.Y.S.2d 929, 279 App.Div. 
0S9.

U nder th is section if there  is proof 
by petitioning p a rty  su ffic ien t to 
show by a fa ir  prepondei anee of evi­
dence th a t one p a rty  surv ived  the 
o ther, one second w ould be sufflei. at. 
Id.

Cour < will look a t  whole case to 
determ  ie which of two victim s of a 
common d isn ster survived, if there 
nre  circum stances tending to prove 
survivorship, bu t cou rt w ill not a t ­
tem pt to solve question if only the 
fact of death  by common d isaste r ap ­
pears. In re D nkszta 's E sta te , 194S, 
87 N\Y.S.2d 245, 193 Misc. 720. re­
versed on o ther grounds 90 X.Y.S.-2d 
0St3, 275 App.Div. 915, reargum ent de­
nied 92 N.Y.S.2d 310, 275 App.Div. 
1035.

In proceeding by s tn te  to esehent 
esta te  of deceased woman who was 
killed along w ith  her husband in a u ­
tomobile accident, evidence w as in­
suffic ien t to estab lish  w hich, if ei­
ther, of the p a rtie s  surv ived  the o th ­
er. and esta te  of w ife w ould b ’ t r e a t­
ed ns though she surv ived  nnd es­
cheat to stnte. In re C ruson 's E sta te , 
1950. 221 P.2d 892, 1S9 Or. 537.

The presum ption under th is  section 
of sim ultar.eous dea th  could no t be

§ 1
Note 12

invoked whore two lay w itnesses tei 
tified  w ithou t contradiction o r  im­
peachm ent th a t a f te r  autom obile ac­
ciden t w ife's body was tw isted  and 
showed no heartbeat, while husband 's 
hea rtb ea t w as perceptible and he w as 
bleeding in spurts . Sauers v. Stolz, 
1950, 218 P .2d 741, 721 Colo. 456.

Sim ultaneous D eath Act does not 
apply if there  Is any su ffic ien t evi­
dence th a t one Joint tenan t outlived 
the o ther. M atte r of V iviano's E s­
ta te , Mo.App.1081, 624 S.W.2d 130.

Dentil certifica tes indicating sim u l­
taneous denth. severe nature  of colli­
sion, and  testim ony of emergency 
personnel who arrived  a t the scene 
shortly  a f te r  the crash, constitu ted  
sub s tan tia l evidence supporting tr ia l 
cou rt's  determ ination  thu t husband 
and wife died sim ultaneously in a u to ­
mobile accident. Id.

W hore life policy provisions coin­
cided w ith  provision of th is A ct and 
ail evidence pointed tow ard s im u lta ­
neous deuth  of insured and benefi- 
cinry, insured presum ably survived 
beneficiary , in absence of proof to 
con trary . Belt v. Raser, 1964, 383 S. 
W.2d 657, 238 A rk. 644.

If all p arties in automobile colli­
sion case nre unquestionably dead be­
fore anyone a rr iv es  a t the scene or 
observes any  of them  alive, it w ould 
be necessary to rely on c ircum stan ­
tia l evidence in o rder to prove su rv i­
vorship and  they would have to  be 
considered to have died sim ultaneous­
ly under th is  section. Glover v. D av­
is, T ex .1902, 360 S.W.’.’d 924, affirm ed  
366 S.W.2l 227.

In case ‘n w hich evidence w as 
p re d a te d  which indicated th a t w ife 
died before hu^oand but expert m edi­
cal testim ony wns presented w hich 
w ould indicate th n t such evidence 
w as inconclusive, tr ia l court did not 
e r r  in determ ining th a t husband and 
w ife died sim ultaneously for p u r­
poses of probate of their respective 
esta tes. In re Shine’s E state, Fla. 
App.1980, 389 So.2d 1191. review de­
nied 397 So.2d 779.

T h a t deaths occurred o therw ise 
than  sim ultaneously  w ithin m eaning 
of U niform  Sim ultaneous D eath Law,
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SIMULTANEOUS DEATH § 2

may be estab lished  by a preponder­
ance of the evidence, and  it is not 
necessary th a t  the show ing be made 
bv proof beyond reasonable doubt. 
Itimmer v. T esla . F la .1007, 201 So.2d 
573.

Death ce rtifica tes , each of which 
recited tha t decedent named therein  
died a t  approx im ately  9:00 a. m. of 
same morning, w ere not prim a facie 
evidence of sim ultaneous dea th s un­
der s ta tu te  m aking  death  certificates 
prim a facie evidence of facts recited 
therein. Id.

-Thoroughness or comprehensive­
ness of exam ination  by doctor who 
attem pted bu t failed  to find  carotid  
pulse in neck of one victim  of au to ­
mobile accident bu t observed another 
victim b rea th ing  for approxim ately 
15 m inutes th e re a fte r  w ent only to 
weight of his tesi " ‘ony th n t their 
dentils were o th e r thnn sim ultaneous 
and not to its  competency or credibil­
ity, Id.

13. Q u e s t io n s  o f  f a c t

This Act does not a lte r  rules of ev­
idence; there is no presum ption  of 
survivorship, w hich is a fact to lie 
established like any o ther fact. Es­
ta te  of Moran, 1978, 24 Ill.Dee. 312, 
383 N\E.2d 79, 07 lll.A pp.3d 570, a f­

firm ed 32 Ill.Dee. 349, 395 N.E.2d 
579, 77 I11.2d 147.

W here there  is n common d isaster, 
there  is no presum ption of su rv ivo r­
ship, nor is there  n. presum ption th a t 
death  occurred sim ultaneously but 
survivorsh ip  is a fact to he e stab ­
lished by evidence ns any o ther fact. 
In re Di Bella’s Estnte, 1951, 107 X. 
Y-S.2d 929, 279 App.Div. 089.

The question w hether one surv ives 
ano ther is to be determ ined us n m a t­
te r  of fact by evidence. U nited 
T ru s t Co. v. Pyke, 1907, 427 P.2d 07. 
199 Kan. 1.

14. R e v ie w

Upon Issue w hether persons dying 
a t approxim ately  the same tim e have 
died sim ultaneously, finding of su rv i­
vorship m ust be sustained on appeul 
if supported by substan tia l evidence. 
In re Itowley’s E state , 1907, 05 Cal. 
R ptr. 139, 257 Cnl.App.2d 324.

On review .if proceeding, under 
U niform  Sim ultaneous D eath Act, for 
determ ination  w hether two persons, 
who had died a t  approxim ately the 
sam e time, had died otherw ise thnn 
sim ultaneously, w hether mem bers of 
review ing court would have a rrived  
a t  conclusion, ns did tr ia l court, th a t 
one of the persons had survived the 
o ther would not be decisive. Id.

§ 2. Survival of Beneficiaries
I f  p ro p e r ty  is so d isp o sed  of t h a t  th e  r ig h t  o f a  b e n e fic ia ry  to  

succeed  to  a n y  in te r e s t  th e re in  is  c o n d itio n a l upon  h is su rv iv in g  
a n o th e r  p e rso n , a n d  b o th  p e rso n s  die, a n d  th e re  is no s u f f ic ie n t 
ev idence t h a t  th e  tw o  h a v e  d ied  o th e rw ise  th a n  s im u lta n e o u s ly , 
th e  b e n e f ic ia ry  sh a ll be  d eem ed  n o t  to  h a v e  su rv iv ed . I f  th e i  j  is 
no su ff ic ie n t ev id en ce  t h a t  *wo o r  m o re  b e n e fic ia rie s  h av e  d ied  
o th e rw ise  th a n  s im u lta n e o u s ly  a n d  p ro p e r ty  h a s  been  d isp o sed  of 
in such  a w a y  t h a t  a t  th e  tim e  o f th e ir  d e a th  e ach  of su ch  b e n e ­
fic ia rie s  w o u ld  h a v e  b een  e n tit le d  to  th e  p ro p e r ty  if h e  h a d  s u r ­
vived th e  o th e r s ,  th e  p ro p e r ty  sh a ll  be  d iv id ed  in to  a s  m a n y  
equal p o r tio n s  a s  th e re  w e re  su ch  b e n e fic ia rie s  and  th e se  p o r ­
tio n s sh a ll b e  d is tr ib u te d  re sp e c tiv e ly  to  th o se  w ho  w ould h a v e  
ta k e n  in  th e  e v e n t  Jh a t  ea c h  of su c h  b e n e f ic ia rie s  h ad  su rv iv ed . 

As amended A ugust 1953.
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SIMULTANEOUS DEATH
Amendment s

Section, p rio r to am endm ent of 
1953, rend ns follows: "W here two 
o r more beneficiaries nre designated 
to  take successively by reason of su r ­
vivorship under ano ther person’s d is­
position of property  and there  is no 
su ffic ien t evidence th n t these benefi­
ciaries have died o therw ise tfran s i­

m ultaneously  the property  thus d is­
posed of shall lm divided into ns 
mnny equal portions as there are  
successive beneficiaries nnd these 
portions shall he d is tribu ted  respec­
tively to  those who would have taken 
in the even t th a t each designated  ben­
efic ia ry  had survived.”

Action in Adopt ing Ju r i sd i c t i ons
Va r i a t i on s  f r om O f f i c i a l  T ex t :

A l abama-  Section reads: "W here 
two or more beneficiaries n re  desig­
nated to take successively by reason 
of survivorship  under an o th e r per­
son 's disposition of p roperty  and 
there is 110 su ffic ien t evidence th a t 
these beneficiaries have died o ther­
wise thnn sim ultaneously, the p roper­
ty  thus disposed of .shall be divided 
into as m any equal portions as there 
are  successive beneficiaries and these 
portions shall be d is tribu ted  respec­
tively to those who would have taken 
in the event th n t each designated  ben­
efic iary  had survived."

Cal i f o r n i a .  Section reads: “W here 
two or more henefic ltv 'es nre desig­
nated  to take success!- My by renson 
of survivorsh ip  under ano ther per­
son 's disposition of p roperty  and 
there is no su ffic ien t evidence thnt 
these beneficiaries have died o th e r­
w ise th an  sim ultaneously the proper­
ty  thus disposed of shall lie divided 
into nr  m any equal portions a s  there 
a re  successive beneficiaries and these 
portions shall be d is tribu ted  respec­
tively to those who would have taken  
in  the event th a t each designated ben­
efic iary  had survived."

Connecticut ,  Section rends: 
“W hen two or more beneficiaries a re  
designated  to tnke successively by 
renson of survivorship  under ano ther 
person’s disposition of p roperty  and 
there is no su ffic ien t evidence th a t 
such beneficiaries have died o th e r­
wise th a n  sim ultaneously, the p roper­
ty thus disposed of shall be divided 
into ns m any equal portions ns there 
a re  successive beneficiaries and c ich  
portions shnll bo d is tribu ted  resj>oc- 
tively to those who would have tnkei:

in the even t th a t each designated  ben­
efic ia ry  had  survived."

De l awa r e .  Section reads: "W here 
2 o r m ore beneficiaries a re  designat­
ed to tak e  successively by reason of 
su rv ivorsh ip  under an o th e r person's 
disposition of p roperty  nnd there is 
no su ffic ien t evidence th n t those bon- 
cflc in ries have died o therw ise than  
sim ultaneously , the propprfy thus 
disposed of shall be divide into as 
m any equal portions ns there a re  
successive beneficiaries and these 
portions shall bo d is tribu ted  respec­
tively to those w ho would have taken 
in the event th n t each designated  ben­
efic iary  hau  survived."

D istric t of Columbia. In the sec­
ond sentence, om its "of such benefi­
c iaries" following "of th e ir  death  
each", om its "such" following "ns 
there  w ere", and substitu tes  "the" 
fo r "such" follow ing " th a t each of".

F lo rida . Section rends: "W hen
two o r m ore beneficiaries nre desig­
na ted  to  take  successively by reason 
of su rv ivorsh ip  under nnother per­
son’s d isposition of property  nnd 
there is insu ffic ien t evidence th a t the 
beneficiaries died o therw ise thnn s i­
m ultaneously, the  property  thus d is­
posed of shnll lie divided into ns 
m any equal p a r ts  ns there  nre suc­
cessive beneficiaries and the p a rts  
shall be d is tribu ted  to those who 
would have taken  If each designated 
beneficiary  ln d  survived."

Hawa i i .  Section re. ’: "W here 
two or m ore beneficiaries nre  desig­
nated to take  successively by renson 
of surv ivorsh ip  under ano ther per­
son’s d isposition of property  and 
there is no su ffic ien t evidence th n t



SIMULTANEOUS DEATH
.ncse beneficiaries have died o ther­
wise than sim ultaneously  the proper­
ty rim s disposed of shall he divided 
into ns many equal portions ns there 
are  successive beneficiaries and  these 
portions shall be d is tribu ted  respec­
tively to those who would have taken 
in the event th a t each designated  ben- 
oficiary had survived."

Idaho .  Section rends: ‘‘W here two 
i- i o r more beneficiaries tiro desig­
nated to take  successively by reason 
o f  survivorsh ip  under ano ther per- 
Mtn\; d is tribu tion  of property  nnd 
there  Is no su ffic ien t evidence th a t 
these oeneflclaries have died o ther­
wise than  sim ultaneously, the p roper­
ty th u s disposed of shall lie divided 
into as many etpial portions as there 
a re  successive beneficiaries nnd these 
portions shnll be d is tribu ted  respec­
tively to those who would have taken 
in the event th n t encli designated  ben­
efic iary  lind survived."

Indiana. Section reads: "W here 
two (2) or more beneficiaries a re  des­
ignated to take successively by rea­
son of survivorship  under ano ther 
person 's disposition of p roperty  and 
there is no suffic ien t evidence th a t 
these beneficiaries have died o th er­
wise tlmu sim ultaneously, the proper­
ty  tints disposed of shn ll be divided 
into as many equal portions ns there 
are  successive beneficiaries and these 
portions shall be d is tribu ted  respcc- 
i Ivcly to those who w ould have taken 
a tiie event th a t  ouch designated  ben­

efic iary  had survived."

Iowa. Section reads: “W here two 
nr m ore beneficiaries a re  designated 
ro take successively, by reason of 
•urvivorship, under an o th e r person 's 

disposition of pt jperty , and there Is 
no su ffic ien t evidence th a t these ben- 
•■t'icinries have died o therw ise than  
sim ultaneously, the p roperty  thus 
disposed of shall be divided into ns 
many equal portions as there  are  
successive beneficiaries, and these 
portions shall he d is tribu ted  respec­
tively to those who would have taken  

i the event that: onch designated  ben- 
ticinry had survived."

K ansas, Section reads: “W here
o'.'ti o r mure beneficiaries are  desig­
nated to take successively o r a lte r­

nately by reason of survivorsh ip  un­
der ano ther person 's disposition of 
property  and there is no suffic ien t 
evidence th a t these beneficiaries have 
died o therw ise th an  sim ultaneously 
the property  th u s  disposed of shall 
be divided into as m any equal por­
tions as there a re  successive or a lte r ­
nate beneficiaries, nnd the portion  nl- 
locable to each beneficiary shall lie 
d is tribu ted  as if he or she had su r­
vived all the o th e r beneficiaries."

Maine.  Section reads: "W here a 
tes tam en tary  disposition of property 
depends upon the p rio rity  of deu th  of 
the designated beneficiaries and 
there is no su ffic ien t evidence thu t 
these beneficiaries died o therw ise 
than  sim ultaneously, the property 
thus disposed of shall he divided into 
as m any equal portions as there  nre 
designated beneficiaries and these 
portions shall he d is tribu ted  respec­
tively to those who would take in the 
event th a t each designated benefi­
ciary w ere the survivor."

Mary l and .  Section reads: "W here 
two or more beneficiaries are desig­
nated to take successively because of 
survivorship  under ano ther person 's 
disposition of property  nnd there  is 
not su ffic ien t evidence th a t these ben­
efic iaries have died o ther than  si­
m ultaneously, tiie property disposed 
of shnll lie divided into us many 
equal portions as there nre successive 
beneficiaries, and  these portions shall 
he d is tribu ted  to  those who w ould 
have taken  in the event th u t eaeli 
designated beneficiary hud survived."

Michigan.  Section reads: "W here 
2 or more beneficiaries a re  designated 
to take successively by reason of s u r­
vivorship under ano ther person 's d is­
position of property  and there is no 
su ffic ien t evidence th a t these benefi­
ciaries have died o therw ise thnn  si­
multaneously, the property  thus d is­
posed of shall lie divided into as 
many equal portions ns there are 
successive beneficiaries and these 
portions .shnll be d is tribu ted  respec­
tively to those who would have taken 
in the even t th a t each designated ben­
eficiary  hud survived."

Minnesota.  .Section reads: "W here 
two or more beneficiaries are  desig-
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SIMULTANEOUS DEATH
nated  to take  successively by reason 
of survivorship  under ano ther per­
son’s disposition of property  nnd 
th e re  is no su ffic ien t evidence th a t 
these beneficiaries have died o ther­
wise than sim ultaneously the proper­
ty  thus disposed of shall be divided 
Into a s  m any equal portions as there 
a re  successive beneficiaries and these 
portions shnll be d is tribu ted  respec­
tively to those who would have taken 
In the event th a t  each designated ben­
efic iary  hnd survived."

Mississippi .  Section reads: 
"W here two 12) o r more beneficiaries 
are  designated to take  successively 
by reason of survivorship  under an ­
o th er person's disposition of property 
nnd there is no su ffic ien t evidence 
th n t these beneficiaries have died 
o therw ise thnn sim ultaneously, the 
property  thus disposed of shnll be d i­
vided into ns m any equal portions as 
there  a re  successive beneficiaries nnd 
these portions shall be d is tribu ted  re­
spectively to those who would hnve 
taken in the event th a t ouch desig­
nated  beneficiary had survived."

Nebraska .  Section rends: "W here 
two o r more beneficiaries a re  desig­
nated  to take successively by reason 
of survivorship  under ano ther per­
son 's disposition of p roperty  and 
there is no su ffic ien t evidence tha t 
these beneficinries have died o ther­
wise than  sim ultaneously the proper­
ty  th u s  disposed of shall be divided 
into a s  many equal portions ns there 
a rc  successive beneficiaries and these 
portions shall be d is tribu ted  respec- 
ti .e ly  to those who wotdd have taken 
In the event th a t each designated ben­
efic ia ry  had survived."

Nevada .  Section reads: "W here
two o r  more beneficiaries a re  desig­
nated  to take successively by reason 
of survivorship  under ano ther per­
son's disposition of property  and 
there Is no suffic ien t evidence th a t 
these beneficiaries hnve died o ther­
wise th an  sim ultaneously the proper­
ty th u s disposed of shnll be divided 
into ns many equal portions as there 
a re  successive beneficiaries and  these 
portions shnll be d is tribu ted  respec­
tively to  those who would have taken 
in the event th a t each designated ben­
eficiary  had survived."

New Hampshi re .  Section reads: 
“W here tw o o r m ore beneficiaries 
nre designated  to take  successively 
by reason o f survivorship  under an ­
o ther person 's disposition of property  
and there  is no su ffic ien t evidence 
th a t these beneficiaries have died 
o therw ise thnn sim ultaneously, the 
property  thus disposed of shell be d i­
vided into as many equal portions ns 
there a re  successive beneficiaries nnd 
those portions shnll be d is tribu ted  re­
spectively to those who would have 
taken in the event th a t each desig­
nated beneficiary  had survived."

New Je r sey .  Section rends: 
"W here two nr more beneficiaries 
a re  designated  to take  successively 
by reason of surv ivorsh ip  under un- 
o ther person 's disposition of property  
and there  is no su ffic ien t evidence 
th a t these beneficiaries hnve died 
o therw ise th an  simult ineously, the 
property  thus disposed if shnll lie d i­
vided into as mnny equ ii portions as 
there a re  successive bei eflc iaries and 
these portions shnll lie d is tribu ted  re­
spectively to those who would have 
taken in the event th a t each desig­
nated beneficiary  had survived."

New Yo r k .  Section reads: "W here 
a tes tam en tary  disposition » ’ proper­
ty depends upon the tim e of d< ith  of 
two or m ore beneficiaries designated 
to take a lternative ly  by reason of 
survivorship  and there is no su ff i­
cient evidence th n t such beneficiaries 
have died o therw ise th an  sim ultane­
ously the p roperty  thus disposed of 
shall he divided Info a s  many equal 
portions as there  nre a lte rn a tiv e  ben­
efic iaries nnd such portions shall be- 
d ls tribu ted  respectively to those who 
would have taken  the whole p roperty  
in the event th a t the designated  lie- 
neficlnry through whom they take 
had survived."

Nor th Ca r o l in a .  Section reads:
“(a) O ther thnn as provided in 

subsection lb) below, if p roperty  is so 
disposed of th a t  the rig h t of a bene­
ficiary  to succeed to any in terest 
therein  is conditional upon his s u r ­
viving ano ther person and  both per­
sons die, and there  is no suffic ien t 
evidence th a t  the two have died o ther 
than  sim ultaneously, the beneficiary 
shall be deemed not to have survived.
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SIMULTANEOUS DEATH
"(b) I f  p roperty  is so disposed of 

rliat it is to be d is tribu ted  umong 
such members of a class as survive 
ano ther person and there  is no su ffi­
cient evidence th a t one o r more mem­
bers of the class nnd such o ther per­
son died o ther than  sim ultaneously, 
each member of the class so dying 
will be deemed to have survived such 
o ther person.

"(e) If  p roperty  Is so disposed of 
thnt its  disposition depends upon the 
time- of death  of tw o or more benefi­
ciaries designated to take  a lte rn a tiv e ­
ly by reason of surv ivorsh ip  and 
there  is no su ffic ien t evidence tha t 
such iibnofieiarios have died o ther­
wise than  sim ultaneously, the pro|ier- 
ty th u s disposed of shnll he divided 
into ns many equal portions ns there 
are a lte rn a tiv e  beneficiaries who 
would have taken the whole property 
if they  had survived and such por- 
•tons shall he d is tribu ted  respectively 
to each such beneficiary.”

Morth D akota. Section reads: 
"W here two or more beneficiaries 
are designated  to take successively 
by reason of survivorship  u .ider an ­
o ther person 's disposition of iropert.v 
and tliere is no su ffic ien t ivldenco 
th a t these beneficiaries have died 
o therw ise than  sim ultaneously, the 
property  thus disposed of shall bo d i­
vided into as many equal portions us 
there are  successive beneficiaries and 
these portions shnll be d is tribu ted  re­
spectively to  those who would have 
taken in the event th n t each desig­
nated beneficinry had survived."

Ok lahoma .  In serts  "to estab lish” 
following "evidence" In both in­
stances.

Oregon.  In serts  “all of" following 
"evidence th a t” in the second in­

stance.

Pennsy l van i a .  Section reads: 
“W here rwo or more lieneficinries 
arc designated to take successively 
by reason o f survivorship  under an- 
■>thcr person’s disposition of property 
and there  is no suffic ien t evidence 
dm t these beneficiaries have died 
otherw ise than  sim ultaneously, the 
property thus disposed of shall be d i­
vided into us many equal portions as

there are  successive beneficiaries, 
and these portions sha ll he d is tr ib ­
uted respectively to those who would 
have taken in the even t th a t each 
designated beneficinry had  survived."

Rhodo I s l and.  Section reads: 
"W here two <2) or more beneficiaries 
nre designated to take  successively 
by reason of surv ivorsh ip  under an ­
o ther person 's d isposition of property 
and there Is no su ffic ien t evidence 
th u t these beneficiaries have died 
o therw ise th an  sim ultaneously  the 
property  thus disposed of sha ll be d i­
vided into as many equal portions as 
it ern nre successive lieneficlaries and 
these portions shnll be d is trib u ted  re­
spectively to those w ho would hnve 
taken in the event th a t  each desig­
nated beneficiary laid survived."

South C arolina. Section reads: 
"W hen two or m ore lieneficlaries are  
designated to take successively by 
reason of survivorship  under ano ther 
person 's disposition of p roperty  and 
there is no suffic ien t evidence th a t 
these beneficiaries have d ied o th er­
wise th an  sim ultaneously  the p roper­
ty thus disposed of shall he divided 
Into a s  m any equal portions ns there 
are  successive beneficiaries and these 
portions shall lie d is tribu ted  respec­
tively to those who would have taken 
in the event th n t each designated  ben­
eficiary  had survived."

South Dako t a .  Section reads: 
"W here two o r more beneficiaries 
are  designated  to take successively 
by reason o f su rv ivorsh ip  under an ­
o ther person 's disposition of property 
and there is no su ffic ien t evidence 
thn t these lieneficlaries hnve died 
otherw ise than  sim ultaneously, the 
property  thus disposed o f shall lie d i­
vided into us m any equal portions as 
ther, a re  successive beneficiaries and 
these portions shnll be d is tribu ted  re­
spectively to those who would have 
tnken in the event th n t each desig­
nated beneficiary had survived."

Tennessee.  Section rends: "W here 
two (2) o r more beneficiaries a re  des­
ignated to take  successively (by rea ­
son of survivorship) under ano ther 
person 's disposition of property  and 
there is no suffic ien t evidence th a t 
these lieneficlaries have died o th er­
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SIMULTANEOUS DEATH
w ise than  sim ultaneously, the proper­
ty th u s disposed of shnll he divided 
into as m any equal portions a s  there 
a re  successive beneficial ies, nnd 
these portions shall Ik? d is tribu ted  re­
spectively to those who would have 
taken  in the event th a t each desig­
nated  beneficiary  had survived."

Verm ont. Section reads: "W here 
two n r more beneficiaries n re  desig­
nated to tnkc successively by reason 
of su rv ivorsh ip  under ano ther per­
son 's disposition of p roperty  and 
there  is not su ffic ien t evidence th a t 
these lienoficlaries have died o ther­
wise than  sim ultaneously , the proper­
ty  th u s disposed of shnll Ik? divided 
into  ns m any equal portions as there 
are  successive beneficiaries and these 
portions shall Ik ? d istribu ted  respec­
tively to those who would have taken 
in the even» th a t eacli designated ben­
efic iary  had survived."

Vi rg i n I s l ands .  Section rends: 
"W here a tes tam en tary  disposition of 
p roperty  depends upon be tim e of 
dentil o f two o more beneficiaries 
designated  to take  a lternative ly  by 
reason of surv ivorsh ip  and there  is 
no su ffic ien t evidence th a t  such bene­
fic iaries have died o therw ise than  si- 
multn leously the property  thus d is­
posed of shall be divided into as 
m any equal portions as there  a re  a l­
te rna tive  beneficiaries and such por­
tions shall lie d is tribu ted  respectively 
to those who would have taken  the 
whole property  in the event th a t  the 
designated  beneficiary  through whom 
they take had survived.”

V i rgi ni a ,  flection reads: "W hen
two o r more beneficiaries nre desig­
nated  to take successively by reason 
of surv ivorsh ip  under ano ther per­
son’s disposition of property and 
there  is no su ffic ien t evidence th a t 
these beneficiaries have died o th e r­
wise th an  sim ultaneously  the proper­
ty  th u s disposed of shnll be divided 
into us m any cquul portions us there

are  successive beneficiaries and these 
portions shall be d is tribu ted  respec­
tively to  those who would have taken 
in the event th n t each designated  ben­
efic iary  had survived."

Wash ingt on .  Section reads: 
"W here two o r more beneficiaries a re  
designated to tnke successively o r a l­
ternate ly  by rensor o f survivorship  
under ano ther person 's disposition of 
property  and there is no su ffic ien t 
evide ice th a t these beneficiaries have 
died o therw ise than  sim ultaneously 
the p roperty  thus disposed of shnll 
lie divided into as m any equal po r­
tions a s  there a re  successive or a lte r­
native beneficiaries and  the portion 
allocated to each beneficiary shall lie 
d is tribu ted  as if he had survived all 
the o ther beneficiaries."

West  V irginia. Section rends: 
"W here two o r more beneficiaries are 
designated to take  successively by 
reason of survivorship  under ano ther 
person's disposition of p roperty  and 
there is no su ffic ien t evidence thn t 
tie  re beneficiaries have died o th er­
wise th an  sim ultaneously  the p ro ­
perty  thus disposed of shall be d iv id­
ed into as m any cqunl portions as 
there are  successive lienoficlaries nnd 
these portions shall lie d is tribu ted  re ­
spectively to those who would hnve 
taken  in the event th n t each desig­
nated beneficinry laid survived."

Wyoming .  Section reads: "W here 
two 121 or more lieneficlaries a re  des­
ignated to take successively by rea ­
son of survivorship  under ano ther 
person 's disposition of property  nnd 
there is no su ffic ien t evidence th a t  
those beneficiaries have died o th e r­
wise than  sim ultaneously  the proper­
ty thus disposed of shall be divided 
into as many equal portions ns there 
a re  successively beneficiaries nnd 
those portions shall lie d is tribu ted  re 
spectively to those who would have 
taken in the event th a t each desig­
nated  beneficiary had survived."

D eath C=>5.
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SIMULTANEOUS DEATH
Notes of Decisions

Gene r a l l y  I 
Evidence o f  su r v i va l  2

I . Gener a l l y
S ta tu s  o f absolute owner, who was 

also p rim nry  beneficiary of life poli­
cy, a s  beneficiary  would not support 
inclusion o f proceeds in estn te of 
ow ner, who under Oregon Uniform 
S im ultaneous D eath Act w as pre­
sum ed to have predeceased insured. 
C'hown's E s ta te  v. C.I.R., C.A.D, 1970, 
r_*S FlSd i:i!)5.

L'mier Uniform Sim ultaneous 
D eath  Act, there  is no presum ption 
of surv ivorsh ip  based upon age, sex, 
o r condition of health . In re M or­
an ’s E sta te , 1079, 32 Ill.Dee. 349, 305 
N.E.2U .">79, 77 111.2(1 147.

F a irly  in terp re ted , provision in 
w ill, w hich was substar rlally  the 
sam e ns th is Act, m eant th a t when 
all evidence w as assembled and was 
not su ffic ien t to show which one died 
first, then te s ta to r w as presum ed to 
have survived beneficiaries named in 
will. In  re R oland's E state , 10(13, 
-44  N.V.S.’Jd  743. 49 Misc.'Jd 1018.

2. Evidence o f  su r v i v a l
U nder form er M cK inney's Decedent 

E s ta te  Law 9 IS [now M cKinney's 
E PTL  § 5--1.1], respecting se ttin g  up 
of t r u s t  for lienefit o f w idow in lieu 
of her righ t to election, only requ ire­
m ent is th a t  income of tru s t  be pny- 
nblo to surviving spouse for life, and 
if court cannot lie sa tisfied  on all 
availab le  evidence th a t  her life had 
extended beyond th a t  of her husband, 
under will provision substan tia lly  in 
accordance w ith  th is  A ct, tru stee  will 
not he required to set aside income 
for her esta te . In re R oland 's E s­
ta te . 1903, 244 N.Y.S.2d 743, 40 Misc. 
2d 1018.

W here w ife w as sho t five tim es in 
the head by husband who sometime 
th e re a fte r  shot and killed him self 
this Act. w as not applicable in p ro­
bate contest between adm in is tra to r 
of husband 's e s ta te  and ad m in is tra ­
to r of w ife's es ta te  respecting claims 
of inheritance, jo in t tenancy su rv i­
vorship, and proceeds under life in­
surance contracts, in view of ev i­
dence show ing th a t any one of five 
bulle ts would have caused alm ost in­
stan taneous deuth. U nited T ru s t Co. 
v. Pyke, 1987. 427 I'.2d 07 199 Kan. 
1.

§ 3. Joint Tenants or Tenants by the Entirety
Where there is no sufficient evidence that two joint tenants or 

tenants by the entirety have died otherwise than simultaneously 
the property so held shall be distributed one-half as if one had
survived and one-half as if the other had survived. If there are
more than two joint tenants and all of them have so died the 
property thus distributed shall be in the proportion that one 

bears to the whole number of joint tenants.

The term “joint tenants” includes owners of property held un­
der circumstances which entitled one or more to the whole of 
the property on the death of the other or others.

As a>. snded A ugust 1953.

Amendments
T he 1953 am endm ent added the

last p a rag rap h  defin ing " jo in t ten ­
an ts" .
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SIMULTANEOUS DEATH
Action In Adopt ing Ju r isd i ct ions

Va r i a t i on s  f r om  O f f i c i a l  Tex t :
A l abama .  O m its la s t parngraph .

Ar izona .  O m its "o r tenan ts  by the 
en tire ty "  and adds "w ith  the excep­
tion of com m unity p roperty" follow­
ing "o ther o r o thers".

Ca l i f o r n i a .  O m its "or tenan ts 
the en tire ty ”, su b s titu te s  "adm in is­
tered  upon, d is tribu ted , o r o therw ise 
dealt w ith " fo r "d istribu ted", w herev­
e r appearing, nnd om its la s t p a ra ­
graph. _

Col o rado .  O m its reference to " ten ­
an ts  by the en tire ty ".

Connect icut .  O m its "o r tenan ts by 
the en tire ty ".

Di s t r i c t  of  Co l umbi a .  In serts  "or 
descend as the case m ay be" follow ­
ing “d istribu ted" , w here f irs t ap p ea r­
ing, and  "o r descended" following 
“d is tribu ted" w here second appearing, 
and om its "o ther o r" preceding "o th ­
ers".

F lorida. O m its Inst paragraph .

Georgi a.  Section reads: " I f  any 
stocks, bonds, bank  deposits or o ther 
in tangible p roperty  shnll be so owned 
th u t one of two jo in t ow ners is e n ti­
tled to the whole on the dcnth of the 
o ther and  both persons die and there 
is no su ffic ien t evidence th a t the two 
jo in t ow ners have died otherw ise 
thnn sim ultaneously , these nssets 
shall be d is trib u ted  one-hnlf ns if one 
jo in t ow ner had survived and one- 
ha lf as if the o th e r jo in t ow ner had 
survived. If th e re  are  more than  
two Joint ow ners and  there  is no su f­
ficient evidence th a t  all have died 
o therw ise than  sim ultaneously, these 
nssets sh a ll be d iv ided into ns many 
equal portions u? there  nre Joint ow n­
ers and these portions shall be d is­
tr ibu ted  respectively to those who 
would have taken  in the event th a t 
each jo in t ow ner had  survived.”

Hawa i i .  O m its la s t paragraph .

Idaho.  Omits reference to " ten ­
an ts  by the e n tire ty " : om its las t 
paragraph .

Indiana. O m its la s t purugraph.

Iowa ,  O m its "o r tennn ts by the 
e n ti r e ty " ; om its la s t parag raph .

Kansa s .  In f i rs t parngraph , sec­
ond sentence rends: "W here m ere 
th an  two jo in t ten an ts  have died nnd 
'".c-te is no su ffic ien t evidence th a t 
they  died o therw ise thnn sim ultane­
ously the p roperty  so held shall be 
divided Into as m any equnl shares as 
there  were jo n t tenan ts and the 
sh a re  allocable to each shall be d is­
tribu ted  as if he had survived all the 
o th e r s " ; om its la s t paragraph .

Maine.  O m its "or ten an ts  by the 
e n t i r e ty " ; om its las t parngraph.

Massachuset ts .  In f irs t parag raph , 
second sentence reads: “ W here more 
thnn two jo in t ten an ts  have died nnd 
there  is no su ffic ien t evidence th a t 
they died o therw ise than  sim ultane­
ously the property  so held shall be 
divided into as m any equal sh ares  us 
there were jo in t tenan ts  nnd the 
sh a re  allocable to each shnll be d is­
tribu ted  as if he had survived all the 
o th e r s " ; om its las t parngraph.

Michigan.  O m its las t parag raph .

M innesota. O m its las t parngraph .

Mississippi .  O m its “or ten an ts  by 
the e n tire ty " ; om its lust parag raph .

Nebraska .  O m its reference to 
“ ten an ts  by the e n tire ty " : om its lust 
paragraph .

Nevada .  Omits la s t parag raph .

New Hampsh i r e .  Omits las t p a ra ­
graph.

New Jersey .  O m its las £ p a ra ­
graph.

New Mexico.  O m its reference to 
" ten an ts  by th t  e n tire ty " ; omits la s t 
paragraph .

New Yo r k .  O m its lust paragraph .

Nor th Car o l i n a .  Omits la s t p a ra ­
graph.

Nor th Dako t a .  O m its las t p a ra ­
graph.

Ok l ahoma .  In se rts  "to  establish" 
following "evidence".
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SIMULTANEOUS DEATH § 3
Pennsy l van ia .  O m its las t par a -  V i rg i n I s l ands .  O m its Inst p a r a ­graph. graph.

V i rg i n i a .  O m its la s t paragraph .Rhode  I s l and .  O m its la s t para-

~rfl ,)l1' Wash ing t on .  O m its "o r tenan ts by
South Ca r o l i n a .  Om its la s t para- th e  en tire ty ".

K r aph ' West  V i r g in i a .  O m its Inst para-
South D ako t a .  O m its la s t para- graph.

W isconsin. O m its la s t pnrugrnph.
Tennessee.  O m its la s t paragraph . k ,1 * Wyoming .  O m its la s t parngraph .
Utah .  O m its la s t paragraph .

Vermont. O m its la s t parngraph.

Law Review Commentaries
Jo in t tenancy property  and esta te  

p lanning. H enry R. B arber and  Ber­
n ard  G. Segntto. 195!) Law Forum 
1029.

Legal consequences of jo in t ow ner­
ship. S tu a r t M. Mainer. 1959 Law 
Forum  9-14.

Severance n r destruction  of a jo in t 
tenancy. 32 Iow a L.Itev. 539 (1947).

T ax  Incidents of jo in t ow nership. 
J. Nelson Young. 1959 Law  Forum  
972.

T estam en tary  su rv ivorsh ip  provi­
sions: E ffec t on tenancies by tbc en ­
tire ty  under New Y ork's S im ultane­
ous D eath .Vet. 44 A lbany L Uev. 
080 (10S0).

D eath C=5.

Library References
C.J.S. D eath  § 11.
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Notes of Decisions
Dis t r i bu t i on  o f  p r ope r ty  I 
Evi dence o f  su r v i v a l  2 
P r esump t ions  3

I. D i s t r i bu t i on  o f  p roper ty
One half of jo in t tenancy property  

which husband nnd wife owned prior 
to  tb e ir  sim ultaneous denths passed 
under w ill of husband to trustee 
nam ed in his w ill and the o ther half 
passed under will of wife, under this 
Act providing th n t p roperty  held in 
jo in t tenancy shnll be adm inistered 
upon, d is tribu ted , o r o therw ise dealt 
w ith one-half ns if one tenant had 
survived and one-half ns if the o ther 
had survived. In re M eade's Estnte, 
V: p.l964. 39 C nl.R ptr. 278.

1’iiiform  S im ultaneous D eath  Act 
controls disposition of property  held 
by decedent us tenan ts by entireties. 
B rundige v. A lexander, Tenn.1970, 
547 SAY .2d 232.

W here te s ta tr ix  and her husband, 
beneficiary under residuary  clause, 
w ere killed in common accident. U ni­
form S im ultaneous D eath Act applied 
to p roperty  held by en tire ties  so th n t 
te s ta tr ix ' one-half in te rest In proper­
ty  passed under will. Id.

In actions fo r decla ra to ry  ju d g ­
m ent a s  to how asse ts o f esta tes  of 
deceased husband  and  wife, who were 
fa ta lly  in ju red  in autom obile acci­
dent, should be d is tribu ted , and to 
qu ie t and determ ine title  to realty  
held by husbnnd and  w ife, individual­
ly or as ten an ts  by the en tire ty , ev i­
dence susta ined  tr ia l co u rt’s finding 
th a t deceased w ife survived deceased 
husband and th a t  therefore  heirs of 
deceased w ife lied title  to property 
held by husband ami w ife by the en ­
tire ty  am i an undivided one-half in­
te rest in the sep a ra te  esta te  of the 
deceased husband. S chm itt v. Pierce, 
Mo.l'.icq, 344 S.\V.2d 120.

W here husbnnd and w ife caine to 
th e ir  dea th  sim ultaneously  and a t
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that time they were the owners ns 
tenants by the entirety of the home­
stead and were joint owners of cer­
tain personal property, nnd the only 
surviving heirs o f either of them con­
sisted of brothers nnd sisters, the es­
tate of the wife was entitled to one- 
half of the cash in a snfety deposit 
box which was in the name of hus­
band and in the name of the w ife ns 
a deputy. Adams v. Gardener. Mo. 
App.19.jl, 237 S.W.2d 495. 241 Mo. 
App, 275.

2 .  E v i d e n c e  o f  s u r v i v a l

Where there is sufficient evidence 
to determine that one purty survived 
another, the statute is .tot applicable. 
In re Davenport's Estates, 193S, 323 
I\2d 911. 79 Idaho 348.

Where question in action was 
whether one deceased spouse sur­
vived the other decensed spouse, or 
whether they died simultaneously in 
automobile collision within meaning 
o f V.A.M.S. 5 471.010 et seq.. and de­
fendants withdrew their objection to 
admission of opinions of plaintiffs* 
witnesses as to whether rlecensed 
husband and wife were alive or dead 
when witnesses reached scene of ac­
cident on condition thnt defendants 
lie permitted to offer like testimony, 
and plaintiffs' witnesses gave their 
opinions, opinions of defendants’ lay 
witnesses of equal qualifications to 
plaintiffs' lay witnesses should have 
been received under curative admissi­
bility rule and position tuken by par­
ties at the trial. Schm itt v, Pierce, 
Mo.19110, 344 SAV.2d 120.

Sufficien t proof of survivorship for 
a short time, if only one second, of 
first tenant by the entirety after 
death of second tenant by the entire­
ty  serves to permit first tenant by 
the entirety to act ns a conduit of ti­
tle to his or her heirs under V.A.M.S.
§ 471.010 et seq. Id.

In action by the administrator of 
the estate of a wife against the ad­
ministratrix of the estate of husband 
to require the turn aver of a certain 
sum alleged to belong to the estate of 
wife, evidence sustained finding of 
trial court tiiat husbnnd and ,-lfo 
were the owners as tenants by the

entirety o f the homestead nnd were 
the joint owners of certain personal 
property and that husband and wife 
came to their death simultaneously. 
Adams v. Gardener, Mo. App.1951, 
237 SAV.2d 495, 241 Mo.App. 275.

Wife's administratrix was entitled 
to administer real property formerly 
held by husbnnd and wife by entire­
ties where testimony of doctor who 
examined them immediately after au­
tomobile collision was su fficient to 
establish that wife survived husband 
by at least 15 minutes, despite recital 
In each death certifica te that dece­
dent named therein died at approxi­
mately 9:00 a. m. of n.-mo morning. 
Iteimmer V, Tesla, Fir .1907, 201 .So.2d 
573.

Testim ony of doctor, who arrived 
at scene within three or four minutes 
of automobile collision and immedi­
ately examined husband and w ife in­
volved therein, that husbnnd had no 
carotid pidse in neck and therefore 
was dead hut that wife continued to 
breathe for 15 minutes thereafter be­
fore expiring was sufficient to sup­
port finding thnt deaths of husbnnd 
and wife occurred otherwise than si­
multaneously, in action instituted by- 
wife's administratrix to establish 
right to administer real property 
formerly held by husband and wife 
by entireties. Id.

3. P r e s u m p t i o n s

Where it was not established that 
wife, who died intestate, and hus­
band. who died testnte, died other 
thnn simultaneously, real estate and 
personal property held by such spous­
es as-joint tenants or as tenants by- 
entireties was required to be distrib­
uted one-lmlf as if one spouse died 
first and one-half as if other died 
first, though will provided that in 
event of common accident it was to 
bo presumed thnt wife predeceased 
husband. Petition of Smith, 1972, 2S2 
N\E.2d 412, 301 Mass. 733.

No presumption is created by- sta t­
ute providing thnt if there is no su f­
ficient evidence that two jo int ten­
ants or ( mints by entirety have died 
otherwise than simultaneously prop­
erty so held shnll be distributed one-
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S I M U L T A N E O U S  D E A T H

lm lf as if one lind survived and one- 
half as if other survived. Id.

I'nder L’niform Simultaneous Death 
A ct section governing Joint tenants 
or tenants hy entirety, and section 
governing insured and beneficinry, 
there is neither presumption of survi­
vorship nor presumption of simulta­
neous death, and such sections be­
come applicable when two or more

persons have died under circum ­
stances where there is insufficient 
evidence that one of them outlived 
other, and burden of proof is on par­
ty whose claim depends upon survi­
vorship. .Matter of Campbell’s E s ­
tate, 1982. 041 P.2d 010, 5G Or.App. 
222, review denied 031 I’.2d 143, 293 
Or. 146.

§ 4 .  Community Property

Where a husband and wife have died, leaving community 
property, and there is no sufficient evidence that they have died 
otherwise than simultaneously, one-half of all the community 
property shall pass as if the husband had survived [and as if 
said one-half were his separate property,] and the other one-half 
thereof shall pass as if the wife had survived [and as if said oth­
er one-naif were her separate property.]

Added A u gu s t  1953.

Historical Note

Form er section 4, ns originally en­
acted in 1940, is now covered by sec­
tion 5.

A c t i on  In A d o p t i n g  J u r i s d i c t i o n s

V a r i a t i o n s  f r o m  O f f i c i a l  T e x t :

A l a b a m a .  Om its this section.

A r i z o n a .  Changes certain language 
without nffecting substance of sec­
tion.

A r k a n s a s .  Om its this section.

C a l i f o r n i a .  Section roads:
"Where a husbnnd and wife have 

died, leaving community property and. 
there is no sufficient evidence that 
they have died otherwise thnn simul­
taneously, one-half of all tiie commu­
nity property shnll lie administered 
upon, distributed, or otherwise dealt 
with, as if  the husband hnd survived 
and as if said one-lmlf were his sepa­
rate property and the other one-hnlf 
thereof shnll lie administered upon, 
distributed, or otherwise dealt with, 
•is if the v. Ife had survived and as if 

aid other one-half were her separate 
property, except as provided in Sec- 
• ion 290.3.

“ If  a portion of the estate which 
was tiie community property of the 
husband and wife would otherwise 
escheat to the state under tills sec­
tion and Sections 201. 228, and 231, 
or if a portion of the estate which 
was separate property of a previous­
ly deceased spouse would otherwise 
escheat to the state under Section 
229, because there is no relative, in­
cluding next of kin, of one of tiie 
spouses to succeed to such portion of 
the estate, such portion of tit.* estate 
shall lie distributed in eqnai shates 
to the children of the other spouse 
and to their descendants hy right of 
representation or if such other 
spouse leaves no children, nor de­
scendants of a deceased child, in 
equal shares to the parents of such 
other spouse, or 'f  either is dead to 
tiie survivor, o f if both are dead, in 
equal shares to the brothers and sis­
ters of such other spouse and to 
their descendants hy right o f ropre-
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sentation, or if such other spouse 
leaves neither parent, brother, sister, 
nor descendant of a deceased brother 
or sister, such portion of the estate 
goes to the next o f kin of such other 
spouse In equal degree, except that 
when there are two or more collater­
al kindred in equal degree, but claim­
ing through different ancestors, those 
who claim through the nearest ances­
tor must be preferred to those claim­
ing through an ancestor more re­
mote.'’

C o n n e c t i c u t .  Omits this section.

D e l a w a r e .  Omits this section.

D i s t r i c t  o f  C o l u m b i a .  Omits this 
section."

F l o r i d a .  Omits this section.

G e o r g i a .  Omits this section.

H a w a i i .  Omits this section.

I d a h o .  Omits this section.

I n d i a n a .  Omits this section.

I o w a .  Omits this section.

K a n s a s .  Omits this section.

K e n t u c k y .  Omits this section,

M a i n e .  Om its this section.

M a r y l a n d .  Omits this section.

M a s s a c h u s e t t s .  Omits this section.

M i c h i g a n .  Omits this section.

M i n n e s o t a .  Omits this section.

M i s s i s s i p p i .  Omits this section.

M i s s o u r i .  Omits this section.

N e b r a s k a .  Omits this section.

Nevada. Omits bracketed material 
and adds “except as provided in N R S  
135.0.-0 [section 5 o f Uniform  Act].

N e w  H a m p s h i r e .  Omits this sec­
tion.

N e w  J e r s e y .  Omits this section.

N e w  Y o r k .  Omits this section.

N o r t h  C a r o l i n a .  Omits th is section.

N o r t h  D a k o t a .  Omits this section.

O k l a h o m a .  Inserts "to establish" 
following "evidence".

O r e g o n .  Om its bracketed material.
P e n n s y l v a n i a .  Omits tlds section.

R h o d e  I s l a n d .  Omits this section.

S o u t h  C a r o l i n a .  Omits this sec­
tion.

S o u t h  D a k o t a .  Omits this section. 

T e n n e s s e e .  Omits this section.
Utah. Om its this section.

V e r m o n t .  Omits this section.

V i r g i n  I s l a n d s .  Omits this sec ion. 

V i r g i n i a .  Omits this section. 

W a s h i n g t o n .  Omits this section. 

W e s t  V i r g i n i a .  Omits this section. 

W i s c o n s i n .  Omits tlds section. 

W y o m i n g .  Omits this section.

Death C=»5.
Library References

C .J.S . Death § 11.

Notes of D ecisions
TV

I n s u r a n c e  p r o c e e d s  2  

L a w  g o v e r n i n g  I

I .  L a w  g o v e r n i n g

When community is dissolved in 
death, community status of property 
i isappears with the community and 
the title cast upon surviving spouse 
is that of separate property nnd. 
though West's Ann.Cul.Probate Code §

2fHJ et seq., are statutes of succes­
sion, that does not moan that in a 
proper case ultimate disposition un­
der them may not lie affected and 
changed by provisions of older stat­
utes o f succession. In re Hudson’s 
Esta te , 1953, 322 P.2d 9S7. 15S C.A.2d 
385.

2 .  I n s u r a n c e  p r o c e e d s

S e c  Xntcs of Decisions under sec­tion 5 of this Act, infra,.
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§ 5 .  Insurance Policies 

Where the insured and the beneficiary in a policy of life or ac­
cident insurance have died and there is no sufficient evidence 
that they have died otherwise than simultaneously the proceeds 
of the policy shall be distributed as if the insured had survived 
the beneficiary, [except if the policy is community property of 
the insured and his spouse, and there is no alternative benefi­
ciary except the estate or personal representatives of the in­
sured, the proceeds shall be distributed as community property 
under Section 4.1

Fo rm er ly  § 4; renumbered 5 and amended A u gu s t  1953.

A m e n d m e n t s

Th e  I!)."i3 amendment added the Form er section ."> as enacted in 
bracketed material. 1040. which related to retroactive e f­

fect of Act, was omitted in 19.13.

Ac t i on  in A d o p t i n g  J u r i s d i c t i o n s

V a r i a t i o n s  f r o m  O f f i c i a l  T e x t :

A l a b a m a .  Omits bracketed materi­
al.

A r k a n s a s .  Omits bracketed mate­
rial.

C a l i f o r n i a .  Omits bracketed mut >- 
rial.

C o l o r a d o .  Inserts “. or no alterna­
tive beneficiary" preceding "except 
i lie estate”.

C o n n e c t i c u t .  Omits bracketed ma­
terial.

D e l a w a r e .  Omits bracketed mate­
rial.

D i s t r i c t  o f  C o l u m b i a .  Omits 
bracketed material.

F l o r i d a .  Omits brncketod material.

G e o r g i a .  Omits bracketed materi­
al.

H a w a i i .  Cm its bracketed material.

I d a h o .  Omits bracketed material.

I n d i a n a .  Omits bracketed materi­
al.

I iwa. Omits bracketed material.

su fficien t evidence that they hnve 
died otherwise than simultaneously 
the proceeds of the policy or contract 
shall be payable as if the insured 
had survived the beneficiary."

K e n t u c k y .  Oniits bracketed mate­
rial.

M = i ne .  Section reads: "Where the 
decedents are the insured and the ben­
eficiary  respectively in policies of 
life or accident insurance and there 
is no sufficient evidence t’u.'.t they 
died otherwise thnn simultaneously, 
the proceeds of each policy shnll lie 
distributed as if the person whose 
life was insured therein survived.”

M a r y l a n d .  Omits bracketed mate­
rial.

M a s s a c h u s e t t s .  Omits bracketed 
material.

M i c h i g a n .  Oniits bracketed materi­
al.

M i n n e s o t a .  Omits bracketed mate­
rial.

M i s s i s s i p p i .  Omits bracketed ma­
terial.

K a n s a s .  Section reads: "Where M i s s o u r i .  Omits bracketed tnateri-
the insured and the beneficiary in a 
policy or contract of life or endow- ,
a,cut insurance or Insurance against N e b r a s k a .  Omits bracketed inate-
accident have died and there is no rial.
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N e v a d a ,  

at.

N e w  H a m p s h i r e .

material.

S I M U L T A N E O U S  D E A T H

Omits bracketed materi-

Omits bracketeil

N e w  J e r s e y ,  

t e r i a l .

N e w  Y o r k .

r i a l .

Om ltr bracketed ma-

Om its bracketed nmte-

N o r t h  C a r o l i n a .

material.

N o r t h  D a k o t a .

material.

O k l a h o m a ,  ftection reads: ‘'Where 
the insured or the annuitant and the 
beneficiary in a policy of life or acci­
dent Insurance or in an annuity con­
tract have died and there is no suffi­
cient evidence to establish thnt they 
have died other thnn simultaneously, 
the proceeds o f the policy or contract 
shall ho distributed as if the insured 
or annuitant had survived the benefi­
ciary, except if the policy or co itraet 
is community property of the insured 
or annuitant and his spouse, and 
there is no ’Iterimtive beneficiary, or 
110 alternative beneficinry except the 
estate or personal representatives of 
the insured, the proceeds shall bo dis­
tributed as com munity property un­
der Section 4."

O r e g o n .  Inserts "or any interest 
therein" following "except i f  the poli­
cy ” ; substitutes "the proceeds of 
such interest" for "the proceeds" im­
mediately preceding "shall be distrib­
uted as com munity properly".

Pennsylvania.
material.

Omits bracketed

Oinits bracketed

Omits bracketed

R h o d e

material.

S o u t h  C a r o l i n a .

material.

S o u t h  D a k o t a .

material.

I s l a n d .  Omits bracketed

Omits bracketed

Omits bracketed

U t a h .  Omits bracketed material. 

V e r m o n t .  Omits bracketed materi­
al.

V i r g i n

material.
I s l a n d s .  Omits bracketed

V i r g i n i a .  Omits bracketed materi­
al.

W a s h i n g t o n .

terial.
W e s t  V i r g i n i a ,  

material.

Omits bracketed ma-

Omlts bracketed

W i s c o n s i n .

rial.
W y o m i n g .

rial.

Omits bracketed mate-

Omits bracketed mate-

La w  Review Com m entaries

Descent of insurance proceeds un­
der Simultaneous Death Act. 25 So. 
Cul.L.It. (1052).

E f fe c t  of death in a common disas­
ter upon the vested interest of a life 
insurance beneficiary. 0 St. Louis 
L.Rev. 230 (1924).

Death C=5.

Library References

C.J.S. Death § 11.

Notes of Decisions

G e n e r a l l y  4  

C o m m u n i t y  p r o p e r t y  7  

C o n s t r u c t i o n  w i t h  o t h e r  l a w s  

C o n t i n g e n t  b e n e f i c i a r i e s  6  

D e f i n i t i o n s  3  

E v i d e n c e  o f  s u r v i v a l  8  

L a w  g o v e r n i n g  2 

P o l i c i e s  w i t h i n  s e c t i o n  5  

T a x a t i o n  9

I. Construction with other laws
W est's Ann.Cal.Probute Code, §§ 201, 

22S, w hich  provide who for purpose 
of distribution is considered to hnve 
died first in simultaneous or nearly 
simultaneous dentil of insured and 
beneficiary and husband and wife, 
must be construed with West's Ann. 
Cal.I’ rebate Code. §§ 296.3, 296.4, relat­
ing to succession of property to deter­
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S I M U L T A N E O U S  D E A T H

mine who Is to succeed to estate. In 
re Wedemeyer’s Estate, 1952, 240 P. 
2d 8,109 C.A.2d 6T.

2 .  L a w  g o v e r n i n g

In interpleader suit to determine 
right to proceeds of son’s life policies 
as between administrators of father 
nnd son who were killed in same au­
tomobile accident, West's Ann,Cal. 
Probate Code, § 296.3, requiring distri­
bution of policy proceeds as if insured 
bad survived beneficinry in absence 
of evidence that insured and benefi­
ciary died otherwise than simultane­
ously was applicable, to the complete 
exclusion of W est’s Ann.Cal.Probate 
Code, <S 290, governing disposition of 
property when dependent upon prior­
ity of death. Hahn v. Padre, C.A. 
Ca l.1957, 235 F.2d 356.

Where husband as insured owned 
as community asset chose in action 
represented by life policy, which 
named his estnte, as beneficiary, nnd 
husband nnd wife died intestate 'n 
airplane crash and West's Ann.Cul. 
Probnte Code, § 201, provided for hus­
band to receive one-half of chose in 
action to be distributed as if wife 
had died first, ultimate distribution 
would be controlled by W est’s Ann. 
Cal.Probate Code, § 228, regulating 
distribution of community property 
belonging to deceased and previously 
deceased spouse by virtue of com­
munity character on presumed prior 
death of wife. In re Wedemeyer’s 
Estate, 1952, 240 P.2d S, 109 C.A.2d 
67.

3 .  D e f i n i t i o n s

Th e  term "insured" in West's 
It CAVA 11.05.040 providing time if  in­
sured and beneficiary die simultane­
ously the policy proceeds shall be dis­
tributed as if insured survived bene­
ficiary meant to refer to the person 
whose life is insured. In re Clise's 
Estates. 1964, 391 P.2d 547, 64 Wash. 
2d 320.

4.  G e n e r a l l y

Where deaths of Insured and bene­
ficiary of accidental death policy oc­
curred either simultaneously or in- 
cured survived beneficiary by a few 
minutes without exercising retained

right to change beneficiary of policy, 
proceeds o f policy were pnynble to 
estate of insured. Mutual of Omaha 
Ins. Co. v. Loscy, 1969, 170 N.W.2d 
273, 17 M id i .App. 622.

5 .  P o l i c i e s  w i t h i n  s e c t i o n

Fa ct that one of the policies on 
life of husband, who died simultane­
ously with benefieinry-wife, provided 
for pnyment in form of continuing, 
monthly sums did not render policy 
an "annuity contract" nnd not an in­
surance policy within V.A.T.S. Pro­
bate Code, § 47(e) providing thnt if 
insured and beneficinry die simulta­
neously proceeds are to be distributed 
as if insured had survived benefi­
cinry. Brown v. Lee, Te x .1963, 371
5.W.2d 694.

6 .  C o n t i n g e n t  b e n e f i c i a r i e s

Simultaneous deaths of husbnnd 
and wife, who owned an insurance 
policy on the life of her husband i-.i 
the face amount of 860,000, extin­
guished w ife’s ownership rights in 
the policy; at that point, the rights 
of the contingent beneficiaries to the 
policy proceeds took precedence over 
any rights the wife may have had, 
and also terminated her ability to de­
termine the disposition o f the pro­
ceeds. Old Kent Bank & T ru s t Co. v. 
U. S., 430 F.2d 392.

7. C o m m u n i t y  p r o p e r t y

Where husband, wife and children 
were killed simultaneously in air­
plane crash distribution of the two 
estates, consisting of insurance poli­
cies on husband's life purchased with 
community funds and pa.vuble to his 
estate, were properly ordered, in both 
estates, to be distributed one-lmlf to 
mother of deceased husband and one- 
half to mother of deceased wife. Ir 
re Sugino’s Estate. 196S. 73 Cal.Uptr. 
150. 267 Cnl.App.2d 591, 39 A .L . IU d  
132-5.

L ife  policies of husband who died 
s'multaneously with wife went to his 
estate and not to itei estate, where 
their .ig-.’crr.cut made all their prop­
erty community property which vested 
in survivor on death of either, agree­
ment made no provision for distribu­
tion of property in event of simultu-

§ 5
Note 7
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§ 5
N o t e  7
neons deaths, will of each named the 
other as sole beneficiary and made 
no provision for distribution of es­
tates In event of simultaneous 
deaths, and West's R C W A  11.05.W0 
provided that if  insured nnd benefici­
ary should die simultaneously the pol­
icy proceeJs should be distributed as 
if  insured survived beneficiary. In 
re C lise’s Estates, 1004, 391 P.2d 547, 
04 Wnsh.2d 320.

Where a husband and w ife pur­
chased certain life policies upon their 
own lives w ith community funds, and 
named each other as the beneficiaries 
of such policies, and no alternative 
beneficiary was named in the poli­
cies, and neither insured lmd ch il­
dren, but both (eft collateral heirs, 
and both died simultaneously in an 
airplane accident, under W est’s R CW  
11.04.050, husband’s collateral heirs 
were entitled to all proceeds of the 
policies in which he was the named 
insured, and wife's collateral heirs 
were entitled to all proceeds o f poli­
cies in which she was the named in­
sured. In re Saunders’ Estates, 1957, 
317 P.2d 528, 51 Wash.2d 274.

Where husband as insured owned 
choses in notion represented by life 
policies, which named wife benefi­
ciary, as community asset nnd hus­
band and wife died intestate in air­
plane crash and husband, who was 
presumed to have survived wife, took 
choses in action, at husband's deatli 
proceeds of policies had to be distrib­
uted in his estate according to West's 
Ann.Cal.Probate Code, § 228. provid­
ing for distribution of community 
property belonging to deceased and 
previously deceased spouse by virtue 
of com munity charactei on the pre­
sumed prior death of wife. In re 
Wederaeyer's Estate, 1952, 240 P.2d 8, 
100 C.A.2d 07.

Where husband as insured owned 
choses in action represented by life 
policies, w hich named wife first be­
neficiary, as community asset and 
wife was presumed to have prede­
ceased husband and wife's appoint­
ment as beneficiary lapsed and provi­
sion on behnlf of husband's estate as 
secondary beneficiury became opera­
tive, change in beneficiary did not 
change character of property and did

S I M U L T A N E O U S  D E A T H

not change applicability of W est’s 
Ann.Cal.Probate Code, § 228, provid­
ing for distribution o f community 
property belonging to deceased and 
predeceased sponse. Id.

Where husband as insured owned 
com munity nsset consisting of choses 
in action represented by life policies, 
which named wife first beneficiary, 
and wife was presumed to have prede­
ceased husband who died in same ac­
cident, at deuth of wife her ap­
pointment as beneficiary lapsed and 
provision in lwhnlf r.f husband's es­
tate ns secondary beneficiary became 
operative. Id.

Where there wns no evidence as to 
which sr fuse died first, it wns statu­
torily presumed that insured-husbnnd 
survived for purposes of distributing 
proceeds from life insurance poii' »es 
which were purchased with c-  c..nuni- 
ty funds. Brown v. .̂ee, Tex.1003, 
371 S.W.2d 094.

8.  E v i d e n c e  o f  s u r v i v a l

Where insured and beneficiary of 
group policy were riding in automo­
bile which was struck by train, in­
sured’s body was dismembered, bene­
ficiary was found by engineer of 
train to lie sitting in front of auto­
mobile apparently dead, and medical 
examiner who n T ive d  a half hour 
later found beneficiary to be dead 
and noted deatli certificates that 
death of both occurred at same time, 
but was unable to say whether 
deaths were simultaneous, estnte of 
insured was entitled to recover pro­
ceeds of policy. Prudential Ins. Co. 
of Am erica v. Somm.-i, 1957, 135 A.2d 
305, 20 Conn.Sup. 35i.

L’se of term "direct evidence" in 
V.A.T.S. Probate Code, § 47(e), pro­
viding that when insured and benefi­
ciary have died and there is no "di­
rect evidence" that they have died 
otherwise than simultaneously, pro­
ceeds of policy sP '*.*1 he distributed as 
if insured had survived beneficinry. 
was intended to require a higher de­
gree of proof than would have been 
required for “sufficient evidence" 
and that the question of death should 
not be left to conjecture or be deter­
mined alone on evidence having no
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foundation upon components usually 
regarded as reliable attributes of 
death. Glover v. Davis. Tex .1963, 
360 S.W.2d 227.

In proceedings to determine which 
claimants were entitled to proceeds 
of life policy, where insured, bis wife 
and two children were killed in 
an automobile collision, testimony 
merely to the appearance of death on 
the part  ̂ -lie father was not direct 
evidence that older daughter o f in­
sured survived the Insured nr that 
they died other thnn simultaneously. 
IiL

9.  T a x a t i o n

Where husband nnd wife, each 
owning policies upon the life of the 
other in which owner wns named as 
primary beneficiary, were killed in a 
common disaster under circumstances 
where it could not Lie established who 
died first, under the Georgia Sim ul­
taneous Death A ct the ownership 
rights were in the estnto of the own­
er at the moment of deatli, and own­
ership interests in the policies should 
have been valued according to proce­
dures outlined in regulation basing 
value on the interpolated terminal 
reserve of the policy and should not 
have been included in the gross es­
tates at value equal to the entire 
proceeds payable under tiie policies. 
Wien’s Estate v. I. It., C.A.Ga. 
1!)71, 411 F.2d 32.

Application of Simultaneous Death 
A ct is not tantamount to finding thnt 
parties in fact died simultaneously 
and will not support assumption that 
husband and wife each owning poli­
cies on the life of the other and who 
died in common disaster did die at 
the same instant so as to cause ma­
turity of the policies to coincide with 
instant o f the owner’s death for pur­
pose of determining amount in­
cludable in gross estate for estate 
tax purposes. Id.

Proceeds of life policy were not in­
cludable. for federal estate tax pur­
poses, in estate of absolute owner, 
who was shown to have died at same 
time as insured in airplane crash and 
who under Oregon I ’niform Sim ul­
taneous Death A ct was presumed 
to have predeceased insured, on theo­

ry that policy became fully matured 
at Instant of death, thereby giving to 
owner's interest the full value of the 
proceeds, which, for a fleeting in­
stant, became the fair market value 
of her ownership interest. Chown's 
Estate v. C. I. R„ C.A.O 1070, 428 F. 
2d 1395.

Ilail executor of estate of absolute 
owner of life policy wished to claim 
that interpolated terminal reserve 
value of policy should n it hnve been 
included, for estate tax purposes, in 
estate of owner, who under Oregon 
Uniform  Simultaneous Deatli A ct 
wns presumed ... have predeceased 
insured, executor woiud have been 
required to file claim for a refund, 
and, if that were denied, to pursue us 
remedy by an action in the district 
co u r t : claim could nor. bo raised in 
proceedings in tax court on deficien­
cy assessment for failure to include 
proceeds of policy in estate. Id.

Statute, w hich provides that if 
there is no direct evidence that 
spouses died other than simultane­
ously, one-half of community shnll lie 
distributed ns if husbnnd survived 
and other half shall be distributed as 
if wife survived and which provides 
that statute Is applicable to life in­
surance proceeds payable to estate of 
husband or wife, was not applicable, 
for inheritance tax purposes, to pro­
ceeds of policies on life of husband, 
who, together with wife and children, 
died in airplane crash, where insur­
ance contracts provided that proceeds 
were to lie paid to trust and trust 
agreement itself governed disposition 
of proceeds. Bullock v. C ity  Nat. 
Bank of Austin. Tex.Civ.App.1977, 
.ViO S.W.lhl 703.

Value of wife's interest in policies, 
which insured husband's lift*, which 
were for term Insurance without 
cns'i surrender value and which bad 
to be maintained in force hy addi­
tional premium payments, was not 
oiie-lmlf of proceeds of policies but 
was one-half of policies' Interpolated 
terminal reserve value which bad 
been stipulated to be zero: tluis, for 
inheritance tax purposes after such 
spouses were killed in airplane crash, 
no part of proceeds of policies be­
came a part of wife's estate. Id.

§ 5
Note 9
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S I M U L T A N E O U S  D E A T H

§ 6. Act Does Not Apply If Decedent Provides Otherwise
This act shall not apply in the case of wills, living trusts, 

deeds, or contracts of insurance, or any othpr situation where 
provision is made for distribution of property different from the 
provisions of this act, or where provision is made for a presump­
tion as to survivorship which results in a distribution of proper­
ty different from that here provided.

As amended A ugust 1953.

Amendments

The  1953 amendment inserted "or 
any other'sltiiation" and added "or 
where provision is made for a pre­

sumption as to survivorship which 
results in a distribution of property 
different from that here provided".

Action In Adopting Jurisdictions

Variations from Officia l Text:
Alabama. Section reads: "This

chapter shnll not apply in the ease of 
wills. Heins trusts, deeds or contracts 
of insurance wherein provision ltas 
been made for distribution of proper­
ty different from the provisions of 
this chapter or wherein provision is 
made for a presumption as to tltc or­
der of survivorship if there is no su f­
ficient evidence that the persons died 
otherwise tlmn simultaneously, in 
which event full effeet shall he given 
to the presumption so provided as to 
the order of survivorship."

California. Omits "or any other 
situation" nnd “or where provision Is 
made for a presumption as to survi­
vorship which results in a distribu­
tion of property different from that 
here provided".

Connecticut. Omits "or any other 
situat >n" and “or where provision is 
made or a presumption as to survi­
vorship which results in a distribu­
tion of property different from that 
here provided".

Delaware. Omits "or any other 
situation" nnd "or where provision is 
made for a presumption as to survi­
vorship which results In a distribu­
tion of property different from that 
here provided".

Florida. Omits “or any other situ­
ation" and “nr where provision is 
made for a presumption as in survi­
vorship which results in u distribu­

tion of property different from that 
here provided".

Hawaii. Omits this section.

Idaho. Omits "or any other situa­
tion" nnd "or where provision is 
made for a presumption as to s u r v i ­
vorship which results in a distribu­
tion of property different from that 
here provided".

Indiana. Omits “nr any other situ­
ation" and "or where provision is 
made for a presumption as to survi­
vorship which results Hi a distribu­
tion of property different from that 
here provided".

Iowa. Omits "nr any other situa­
tion" mid "or where provision is 
made for a presumption as to survi­
vorship which results in a distribu­
tion of property different from that 
here provided".

Kansas. Section reads: "This act 
shall not apply to a will, living trust 
or deed wherein provision lias been 
made for distribution different from 
the distribution under this act, or to 
a policy or contract of insurance 
wherein provision lias been made for 
payment of its proceeds different 
from such payment under this act."

Kentucky. .Jmits "or any other 
situation” and "or where provision is 
made for a presumption as to survi­
vorship which results in a distribu­
tion o f property different from that 
here provided".

r> 86



S I M U L T A N E O U S  D E A T H

Maine. Section rends: "This sec­
tion shall not apply in the case of 
wills, deeds or contracts of insurance 
wherein provision has been made for 
distribution different from the provi- 
'ions of said section."

Maryland. Omits "or any other 
situation" and "or where provision is 
made for a presumption as to survi­
vorship which results in a distribu­
tion of property different from thnt 
here provided".

Michigan. Omits "or any other sit­
uation" and "or where provision is 
made for a presumption as to sur»i- 
vorslfip whicli results in a distribu­
tion of property different from that 
here provided".

Minnesota. Omits, “or any other 
situation" and "or where provision is 
made for a presumption as to survi­
vorship which results in a distribu­
tion of property different from that 
hero provided".

Mississippi. Section rends: "This 
chapter shall not apply in the case of 
wills, llvim? trusts, deeds, contracts 
of insurance or other contracts 
wherein provis.on has been made for 
distribution of property different 
from the provisions of his chapter."

Nebraska. Oinits “or any other 
situation" and “or where provision is 
made for a presumption as to survi­
vorship which results in n distrilm-
• ion of property different from that 
hero provided".

Nevada. Omits “or any other situ­
ation" and "or where provision is 
made for a presumption as to survi­
vorship which results In a distribut’en 
o f property different from thnt here 
provided".

New Hampshire. Omits "or any 
other situation" and “or where provi- 
■inn is made for a presumption as to 
survivorship which results iu a dis- 
i-ibutlon of property different from 
'bar hero provided".

Mew Jersey. Suction reads: "This
• impler shall not apply to a devolu­
tion of property of a decedent under
0 will or upon intestacy, where the
1 i\v provides time in order to take on 
■In* devolution, a person slmll survive

the decedent by 120 hours, livine 
trusts, deeds, or contracts of insur­
ance, wherein provision i)as i^pn 
made for distribution of property d if­
ferent from the provisions of this 
chapter."

New York. Section reads: “Th is 
section shall not apply in tiie case of 
wills, living trusts, deeds or contracts 
of Insurance wherein a provision oth­
er than that proscribed hy this sec­
tion has been made for disposition of 
property."

North Carolina. Omits "or any 
other situation" and “or where provi­
sion is made for a presumption as to 
survivorship which results in a dis­
tribution of property different from 
that hero provided".

North Dakota. Ornits "or any oth­
er situation” and “or whore provision 
is made for a presumption ns to sur­
vivorship which results iu a distribu­
tion of property different from that 
hero provided".

Oklahoma. Section reads: "This 
A ct  shall not apply in the case of 
wills, living trusts, deeds, or con­
tracts of insurance or annuity, ni­
nny other instrument wherein provi­
sion is made for distribution of prop­
erty different from the provisions of 
this Act. or where provision Is made 
for a presumption as to survivorship 
which results in a distribution of 
property different from tltat hero 
provided, in all of which eases the 
provisions of such instrument shall 
he given effect."

Pennsylvania. Omits "or any oth­
er situation" and "or where provision 
is made for a presumption as to sur­
vivorship which results in it distribu­
tion of property different from tltat 
hero provided".

Rhode Island. Omits "or any oth­
er situation" and "o r where provision 
is made fo r a presumption as to sur­
vivorship which results in a distribu­
tion of property different front that 
Itere provided".

South Carolina. Omits "or any 
other situation" and “nr where provi­
sion is made for a presumption as to 
survivorship which results in a dis­
tribution of property different from 
rtiat hero provided".
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South Dakota. Omits "or any oth­
er situation" nnd "or where provision 
is made for a presumption ns to sur­
vivorship which results in a distribu­
tion of property different from that 
here provided”.

Tennessee. Omits "or any other 
situation" and "or where provision Is 
made for a presumption ns to survi­
vorship which results in a distribu­
tion of property different fiom  that 
here provided".

Utah. Omits “or nny other situa­
tion" nnd "or where provision is 
made for a presumption ns to survi­
vorship which results in a distribu­
tion of property different from chut 
here provided".

Vermont. Omits "or nny other s it­
uation" and “or where provision is 
made for a presumption as to survi­
vorship which results ir. a distribution 
of property -'ifferenc fiom  that here 
provided".

Virgin Islands. Omits "or any oth­
er situation" and "nr where provision 
is made for a presumption ns to sur­
vivorship which results in a distribu­
tion of property different from that 
here provided".

Virylnia. Section rends: "This
chapter shnll not apply iu the case of 
wills or living trusts wherein provi­
sion is made for distribution o f prop­
erty different from the distribution 
that would be made under the provi­
sions o f this chapter, or in tiie case 
of deeds ereating a joint tenancy or 
a tenancy by the entirety where any 
such deed or the will of any cotenant

makes specific provision for distribu­
tion of property different from the 
distribution that would be made un­
der the provisions of this chapter and 
in favor of another cotenant, or in 
the case of contracts of insurance 
where either such contract or the 
will of the insured makes provisions 
for distribution of Che proceeds d if­
ferent from the distribution that 
would be made under the provisions 
of this chnpter. provided thnt, if an 
insurance company makes payment 
to any beneficinry designated in an 
insurance contract in accordance 
with § t!4.1-100 without actual knowl­
edge of such provision in the will of 
the insured, such insurance company 
shall not he liable to any person 
therefor, hut the insured's personal 
representative may recover from 
such payee the fidl amount o f such 
proceeds."

Washington. Om its "or any other 
situation" and "or where provision is 
made for a presumption as to survi­
vorship which results in a distribution 
of property different from that here 
provided".

West Virginia. Omits "or any oth­
er situation" and "or where provision 
Is made for a presumption as to sur­
vivorship which results in a distribu­
tion of property different from thnt 
here provided".

Wyoming. Omits "or nny other 
situation" and "or where provision is 
made for a presumption as to survi­
vorship which residts in a distribu­
tion o f property different from thnt 
licre provided".

Death C=3.

Library  References

C.J.S. Death § 11.

Notes of Decisions
I. W ills

Husband, whose w ill provided that 
if he and w ife died w ithin 30 days of 
eacli other it was to he conclusively 
presumed that wife survived hus­
band, exercised option under section 
of Uniform  Simultaneous Death .Vet 
to negate statutory presumption of 
testator's survival and substitute one 
of his own making; it was intention

of husband that presumption of 
wife's survivorship apply where 
spouses died within .'10 days of each 
other hut not as result of a common 
disaster, and tiiis intention would be 
given effect. I’annone v. Mc­
Laughlin. 1!)77, 377 A.2d 397, 37 Md. 
App. 303.

Wills which wore executed by hus­
band and wife who died simultane­
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ously and were proper in form and 
correctly executed were effective nnd 
controlled estates of husband and 
w ife notwithstanding this Act. In re 
Meade's Estate, 1904, .‘19 Cal.Itptr. 
278. 22S C.A.2d 169.

Term s of wills of husbnnd and 
wife killed simultaneously were re­
quired to be given effect in accord­
ance with this Act, and decedent’s 
share of community property in each 
estate was disposable in same man­
lier as if each spouse had survived 
and the community consisted of the 
whole o f the estate of each spouse,

neither spouse ever having inherited 
from the other. Id.

Common disaster provision o f will 
directing that under such circum ­
stances testator's wife should be 
deemed to have predeceased him 
would he given its literal meaning so 
that gift to wife of testator was de­
feated where testator and Ills wife 
were fatally injured in automobile 
accident, although a wife survived 
testator's instantaneous dcnth by a 
matter o f three hours. In re Muller's 
Estate. 1960, 272 N\Y.S.2d 231, 50 
MIsc.2d 1 0 0 8 .

§ 7 .  Uniformity of Interpretation

This act shall be so construed and interpreted as to effectuate 
its general purpose to make uniform the law in those states 
which enact it.

Statutes C=226.

Library References

C.J.S. Statutes 5 371 et seq.

§ 8. Short Title

This act may be cited as the Uniform Simultaneous Death 
Act.

§ 9 .  Eepeal

All laws or parts of laws inconsistent with the provisions of 
this act are hereby repealed.

§ 10. Severability

If any of the provisions of this act or the application thereof 
to any persons or circumstances is held invalid such invalidity 
shall not affect other provisions or applications of the act which 
can be given effect without the invalid provisions or application, 
and to this end the provisions of this act are declared to be sev­
erable.

ij 11. Time of Taking Effect 

This act shall take effect....
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v § r. . N o  Sufficient Evidence of Survivorship

Where* the title to property or the devolution thereof depends 
upon priority of death and there is no sufficient evidence that 
the persons have died otherwise than simultaneously, the proper­
ty of each person shall be disposed of as if he had survived, Ex­
cept as^irovided otherwise in thio-aet. \

Ac t ••
Action In Adopting Jurisdiction*'

Variations from Official Tex t: Oklahoma. Inserts "of two or
Idaho. Adda "Subject to extension '"or<> iwraons" following "death" nnd

by the provisions of section 15-2-104 ‘ t0 establish following ‘ evidence .
nnd section 15-2-001 of this code" Wisconsin. Substitutes "If" for
preceding "where the title". "Where", and Inserts “or she" follow-

Kentucky. Omits this section. inS "he".

Missouri. Inserts "as determined 
by a court of competent jurisdiction", 
following “simultaneously."

561

dU;,k\ j» !' ~  ^
\ r)A'r
O n l f o r m  s i m u l t a n e o u s  d e a t h  a c t

An  Act providing for the disposition of property where there is 
no sufficient evidence that persons have died otherwise than 
simultaneously, and to make uniform the law with reference 
thereto.

1940 A C T

Amended in 1953
Sec.

1. No S u f f i c i e n t  E v iden ce  o f  S u rv ivo r sh ip .
2. S u r v i v a l  o f  B ene f ic ia r ie s .
3. J o in t  T enan ts  or T enan ts  b y  the E n t i r e ty .
4. Commun ity  P roperty .
5. In s u ra n ce  Po lic ie s .
6. A c t Does No t App ly  I f  Decedent P rov ides O therw ise .

, 7. U n i fo rm i ty  o f In te rp r e ‘ ~‘ ion.
8. Sho r t T i t le .

~b. Repeal.
10. S eve rab i l i t y .
11. T ime o f T ak in g  E f f e c t .

Be it enacted.......  ...............
""'7
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S I M U L T A N E O U S  D E A T H § 2

may be established by a preponder­
ance of the evidence, nnd it is not 
necessary thnt the showing be made 
by proof beyond reasonable doubt. 
Itiitimer v, Tesla. Kin.1007. 201 .So.2d 
373.

Death certificates, each of which 
recited that decedent named therein 
died at approximately <> 00 a. m. oi 
same morr,ing. were not prima facie 
evidence o f simultaneous depths un­
der statute making death certificates 
prima facie evidence of facts recited 
therein. Id.

. Thoroughness or comprehensive­
ness of examination by doctor wtio 
attempted hut failed to find carotid 
pulse in neck of one victim  of auto­
mobile accident hut observed another 
victim brenthlng for approximately 
13 minutes thereafter went only to 
weight of his testimony thut their 
deaths were other thnn simultaneous 
and not to its competency or credibil­
ity. Id.

13- Questions of fact
Th is  A ct does not alter rules of ev­

idence: there is no presumption of 
survivorship, which is a fact to be 
established like any other fact. Es- 
tr.te of Moran, 1978, 24 Ill.Dee. 312, 
383 N.E.2d 79, 07 Ill.App.3d 376, af­

firmed 32 Ill.Dee. 349. 393 ,V.E.2d 
379. 77 Il!.2d 147.

Where there is n common disnster, 
there Is no presumption of survivor­
ship, nor is there a presumption that 
death occurred simultaneously hut 
survivorship is n fact to he & *•
lishcd by evidence as any other . ct. 
In re D i Della's Estate. 1931, 107 X. 
Y.S.2U 929, 279 App.Div. 089.

Th e  uucstlon whether one survives 
another is to tie determined as a mnt- 
ter of fact by evidence. United 
T ru s t Co. v. Pyke. 1907, 427 l\2d 07, 
199 Ron. 1.

14. Review
Upon issue whether persons dying 

at approximately the same time have 
died simultaneously, finding of survi­
vorship must lie sustained on nppoul 
If supported by substantial evidence. 
In re Rowley's Estate, 1907. 65 Cal. 
Rptr. 139, 237 Cnl.App.2d 324.

On review o f proceeding, under 
Uniform  Simultaneous Death Act, for 
determination whether two persons, 
who hnd died at approximately the 
same time, had died otherwise than 
simultaneously, whether members of 
reviewing court would have arrived 
at conclusion, us did trial court, that 
one of the persons had survived the 
other would not be decisive. Id.

§^2. Survival of Beneficiaries

If property is so disposed of that the right of a beneficiary to 
succeed to anp interest therein is conditional upon^hm surviving 
another person, and both persons die, and there is no sufficient 
evidence that the two have died otherwise than simultaneously, 
he beneficiary shall be'Searaad not to have survived. If there is 
no sufficient evidence that two or more beneficiaries have died 
othenawe than simultaneously and property has been disposed of 
in such a way that at the time of their death each^pf su^h bene­
ficiaries would have been entitled to the property i t ^  Radlsur- 
vived the others, the property shall be divided into as many 
equai portions as there were such beneficiaries and these por­
tions shall be distributed respectively to those who would have 
taken in the event that each of such beneficiaries had survived. 

.As amended August 1953.
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Noves of Decisions

Generally I 
Evidence of survival 2

I. Generally
Status o f absolute owner, who was 

also primary beneficiary of life poli­
cy, ns beneficiary would not support 
inclusion of proceeds In estate of 
owner, who under Oregon Uniform 
Simultaneous Death A ct wes pre­
sumed to have predeceased Insured. 
Chown's Estate v. CM.If., C.A.9. 1970, 
4*2S-F.2d 1395.

Under Uniform  Simultaneous 
Death Act, there Is no presumption 
of survivorship based upon age, sex. 
or condition of health. In re Mor­
an's Estate, 1979, 32 Ill.Dee. 349. 393 
X.F..2U 570, 77 Ill.2d 147.

Fa irly  interpreted, provision In 
will, which wns substantially the 
same as this Act, meant that when 
all evidence wns assembled and was 
not sufficient to show which one died 
first, then testator wns presumed to 
have survived beneficiaries named in 
will, in re Itoland's Estate. 1003, 
244 N.Y.S.'Jd 743, 40 Mlsc.2d 101S.

2. Evidence of survival
Under former M cKinney's Decedent 

Estate Law  $ IS I now McKinney's 
E P T L  5 5-1.11, respecting setting up 
of trust for benefit of witlow in lieu 
of her right to election, only require­
ment is that income of trust be pay* 
aide to surviving spouse for life, and 
if court cannot lie satisfied on alt 
available evidence that her life hud 
extended beyond that of her husband, 
under will provision substantially in 
accordance with this Act. trustee will 
not be required to set aside income 
for her estate. Iu re Roland's E s ­
tnte. 1903, 244 N.Y.S.2d 743, 40 Misc. 
2d 1018.

Where wife wns shot five times in 
the Itead by husband who sometime 
thereafter shot and killed himself 
this A ct was not applicable iu pro­
bate contest between administrator 
of husband's estate and administra­
tor of wife's estate respecting claims 
o f inheritance, joint tenancy survi- 
voi.ship, and proceeds under life in­
surance contracts, it: view .’ evi­
dence showing that any one of five 
bullets would have caused almost in­
stantaneous deuth. United T ru s t Co. 
v. Pyke, 1907, 427 I».2d 117. 199 Kan. 
1.

§ 3. Joint Tenants or Tenants by the Entirety

Vtffcwe there is no sufficient evidence that two joint tenants or 
tenants by the entirety have died other\*fee than simultaneously 
the property ’sad&sro ifiall be distributed one-half as if one had 
survived and one-half as if the othjp had survi%;ed. ̂ K-̂ i hero-ore 
more than two joint tenants'an^-all-^-tferrrav^so-dieePwie 1 
property BM * distributed shall be in the proportion that one 
bearsto the whole number of joint tenants.

"  Tho-torm "joint tepapts" includes owners of property held un­
der circumstances wteefa entitled one or more to the whole of 
the property on the death of the other or others.

As amended A ugu s t  1953.

Amendments

Th e  1953 amendment added the 
last paragraph defining “Joint ten­
ants’'.
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half as if  one had survived and one- 
half as if other survived. Id.

Under Uniform  Simultaneous Death 
A ct  section governing Joint tenants 
or tenants hy entirety, and section 
governing insured and beneficiary, 
there is neither presumption of survi­
vorship nor presumption of simulta­
neous d'" th, and such sections be­
come applicable when two or more

§ 4 ;  C o m m  u n ity  P ro p e rtyLP k-J v
Witwre a husband and wife have died, leaving community 

property, and there is no sufficient evidence that they have died 
othei rwtot. than simultaneously, one-half of all the community 
property shall pass as^f ,̂ he husband had survived [and as if 

^  9wwi one-half wer^jnasseparate property,] and the other one-half -! «/l 
ih w e gf shall pass as if the wife had survived [and as if s»igl 
w  one-half wereJ»r separate property. ]

T *  l. ^
Added A ugu s t  1953.

persons have died under circum ­
stances where there is insufficient 
evidence that one of them outlived 
other, and burden o f proof is on par­
ty whose claim depends upon survi­
vorship. Matter of Campbell's E s ­
tate, 10S2, 0-11 P.2d 010, .'.6 Or.App. 
222, review denied 051 I*.2d 143, 293 
Or. 140.

H istorical Note

Form er section 4. as originally en­
acted in 1940, is now covered by sec­
tion 5.

Action in Adopting Jurisdictions.

Variations from O fficia l Tex t:
Alabama. Omits this see n.

Arizona. Changes certni. language 
without affecting substance of sec­
tion.

Arkansas. Om iis this section.

California. Section rends:
“Where a husbnnd nnd wife have 

died, leaving community property and. 
there is no sufficient evidence that 
they have died otherwise than simul­
taneously, onu-linlf of nil the commu­
nity property shall lie administered 
upon, distributed, or otherwise dealt 
■vith. as If the husband had survived 
and as if snid one-half were his sepa­
rate property and the other one-half 
thereof shall be administered upon, 
dl.-trihuted, or otherwise dealt with, 
•is if rhe wife hud survived and as if 

•lid other one-luilf were her separate 
property, except as provided in tsee- 
'■on 2911.3.

“ If a portion of the estate which 
wns the com munity property of the 
husband and wife would otherwise 
escheat to the state under this sec­
tion and Sections 201, 22S, and 231, 
or if a portion of th . estnte which 
was separate property of a previous­
ly deceased spouse would otherwise 
escheat to the state under Section 
229, becaose there Is no relative, In­
cluding n ‘Xt of kin, of one nf the 
spouses to succeed to such portion of 
the estate, such portion of the estate 
shnll he distributed in eipial shares 
to the children o f the other spouse 
nnd to their descendants by right of 
representation, or if such other 
spouse leaves no children, nor de­
scendants o f a deceased child, in 
erpial shares to the parents nf such 
other spouse, or if cither is dead to 
the survivor, o f if both are dead, in 
crpiitl shares to the brothers and sis­
ters of such other spouse and to 
their descendants by right of repre-
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c • il 7VZ. SIMULTANEOUS DEATH „ ^  § 5
$?, K : . f  y , . „ - f t V F  J

s. JC  -■**r  •* >•r§ *•. , In su rance P o licies^ -^ "
j j  t  * *  •

X U S m k  the insuraJ^tnd the beneficiary in a policy of life or ac­
cident insura nee /fiave died and there is no sufficient evidence 
that they have died other*** than simultaneously the proceeds 
of the policy shall be distributed as if the insured had survived 

__ thp heneficiary. foKoor*4f the p^ :jy»is community property of 
the insured and M b  spouse* andlthere is no alternative benefi­
ciary except the estate or personal representatives of the in­
sured, the proceeds sh.:ll be d.stributed as community property 

undeagTottw mi.]
A S  /  ̂pfFo rm er ly  § 4~^renumbered fi and amended A ugu s t  1953.

Amendments

Th e  1953 amendment added the Form er section 5 as enacted in 
bracketed material. 1940. which related to retroactive e f­

fect of Act. was omitted iu 1953.

Action In Adopting Jurisdictions

Variations from Officia l Tex t:
Alabama. Om its bracketed materi­

al.
Arkansti. Omits bracketed mate­

rial.
California. Omits bracketed mut ;• 

rial.
Colorado. Inserts or no alterna­

tive beneficiary" preceding "except 
the estate".

Connecticut. Omits bracketed ma­
terial.

Delaware. Omits bracketed mate­
rial.

D istrict of Columbia. Omits 
bracketed material.

Florida. Omits brncketed material.

Georgia. Omits bracketed materi­
al.

Hawaii. Omits bracketed material.

Idaho. Omits bracketed material.

Indiana. Omits bracketed materi­
al.

Iowa. Omits bracketed material.

sufficient evidence tlmt they have 
died otherwise than simultaneously 
the proceeds of tiie policy or contract 
shall be payable as if the insured 
bad survived the beneficiary."

Kentucky. Omits bracketed mate­
rial.

M clnt. Section roads: "Where the 
decedent., are the insured and the hen­
eficiary respectively in policies of 
life or accident insurance and there 
is no sufficient evidence tliar they 
died otherwise thnn simultaneously, 
the proceeds of each policy shall be 
distributed ns if tho person whose 
life was insured therein survived."

Maryland. Omits bracketed mate­
rial.

Massachusetts. Omits bracketed 
material.

Michigan. Omits bracketed materi­
al.

Minnesota. Omits bracketed mate­
rial.

Mississippi. Omits bracketed ma­
terial.

Kansas. Section reads: “Where Missouri. Omits bracketed mated-
tin; insured and the beneficiary in a 
puiii-y or contract of life or endow­
ment insurance or Insurance against Nebraska. Omits bracketed mate-
■iccident lmva died nnd there is no rial.
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This a rt s hall not apply in the case of w ills, living trusts, 
deeds, or contracts of insurance, or any other situation where 
provision is made for distribution of property different from the 
provisions o^fcfciesBet/ir.w&^n^provision is made for a presump­
tion as to survivorship.'twh irii resu lts in a distribution of proper­
ty different from that p ro v id ed ^ , M l 3.■.}->?- ; i - i '  

As amended August 1953.

§ 6  S I M U L T A N E O U S  D E A T H

Amendments

Th e  1953 amendment inserted "or 
any other situation" and added "or 
where provision is made for a pre­

sumption ns to survivorship which 
results iu a distribution of property 
different from that here provided".

Action in Adopting Jurisdictions

Variations from Official Tex t:
Alabama. Section reads: "This

chapter shull not apply iu the ease of 
wills, livinss trusts, deeds or contracts 
o f insurance wherein provision has 
been made for distribution of proper­
ty d ifferent from the provisions of 
tins chapter or wherein provision is 
made for a presumption as to the or­
der of survivorship if there is m. su f­
ficient evidence thnt the persons died 
otherwise than simultaneously, in 
which event full e ffect shull be given 
to tiie presumption so provided as to 
the order of survivorship.”

California. Omits "or any other 
situation" and "or where provision is 
made for a presumption ns to survi­
vorship which results in a distribu­
tion of property different from that 
here provided".

Connecticut. Omits “or any other 
situation" und "or where provision is 
mude for a presumption as to survi­
vorship which results in u distribu­
tion o f property different from thnt 
here provided".

Delaware. Omits "o'- any other 
situation" and "or where provision is 
made for a presumption us to survi­
vorship which results in n distribu­
tion of property different from that 
here provided”.

Florida. Omits "or any other situ­
ation" und “nr where provision is 
made for a presumption as to survi­
vorship which results in a distribu­

tion of property different from that 
here provided".

Hawaii. Omits this section.

Idaho. Omits “or any other situa­
tion" and "or where provision is 
rnudc for a presumption as to survi­
vorship wh.ch results iu a distribu­
tion of property different from that 
here provided".

India"'.. Omits “or any other situ- 
..tion" ...id "or where provision is 
tr.nde for a presumption as to survi­
vorship which results in a distribu­
tion nf property different from that 
here provided".

Iowa. Omits "or any other situa­
tion" nnd "or where provision is 
made for a presumption as to survi­
vorship which results in a distribu­
tion of property different from that 
here provided".

Kansas. Section reads: "This act 
shall not apply to a will, living trust 
or deed wherein provision lias been 
made for distribution different from 
the distribution under tlds act, or to 
a policy or contract of insurance 
wherein provision has hoeu made for 
payment o f its proceeds different 
from such payment under this act."

Kentucky. Omits "er any other 
situation" and "or where provision is 
made for a pr 1 mmprion as ro survi­
vorship which results iu a distribu­
tion of propel>y different from that 
here provided".
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