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to his degree of fault.23 Thus, the system of assigning tort liability was 
consistent with the system of procedural joinder.

The tarly American courts tended to follow the English rule of 
joint and several liability among joint tortfeasors, although they grad­
ually permitted more flexible joinder rules.24 The enactment of the 
N e w  York Field Code of Procedure in 1848, followed by similar legis­
lation in most othe- states, substantially liberalized procedural rules. 
The liberalized rules permitted the joinder of all parties necessary for a 
complete resolution of the plaintiffs case, thus permitting the joinder 
of concurrently negligent tortfeasor.1 in a single action.25 Moreover, 
joined tortfeasors were treated carelessly as joint tortfeasors, and were 
held jointly and severally liable for the entire loss, even though they 
had not acted in concert.26 This liberal classification of joint 
tortfeasors blurred the distinction between the procedural rule of per­
missive joinder of parties and the substantive doctrine of joint and sev­
eral liability of concurrently negligent tortfeasors for damages.27 
Originally, when party joinder was permitted as a matter of conven­
ience, each defendant remained responsible only for his portion of the 
damages based on his degree of fault.28 Over time, the courts came to 
use the term “joint tortfeasor” to refer to all tortfeasors whose negli­
gence combined to produce a single injury, and each defendant was 
held liable for the entire damage.29

The confusion surrounding permissive joinder and joint liability 
was intensified because American courts also required one verdict 
when defendants were joined in a singie action.30 The rationale for the 
one-verdict rule was that, because joint tortfeasors had acted in con­
cert, the act of one was considered the act of all; therefore, the jury 
was not permitted to apportion damages because the injury was neces­
sarily single and indivisible.31 This rationale, however, was no longer 
viable once the new procedural rules allowed joinder of defendants 
without concerted action. Thus, the expansion of party joinder rules,

23. See id. at 328-29. Tliis is essentially the definition of concurrent negligence. 
See infra note 25.

24. P r o s s e r ,  supra note 16, § 47, at 325-26.
25. Id. Concurrently negligent tortfeasors arc parties whose separate or unrelated 

negligent acts combine to cause a sing'e and indivisible injury to another party. See D. 
D o b b s , H a n d b o o k  o n  t h e  L a w  o f  R e m e d ie s  149 (1973).

26. P r o s s e r ,  supra note 16, § 47, at 328-29.
27. Id. The purpose behind (lie joinder statutes was to provide convenience and 

expediency, and to avoid multiplicity of suits, not to alfcct the substantive liability of 
the parties. Id. at 327.

28. See id. at 329.
29. Id. at 328-29; see V. S c h w a r t z ,  C o m p a r a t iv e  N e g l ig e n c e  252 (1974).
30. P r o s s e r ,  supra note 16, § 47, at 329.
31. Id. § 46, at 322-23, 325; see Sir John Hcydon’s Case, 11 Co. Rep. 5a, 77 Eng.

Rep. 1150(1613).

1985] COMPARATIVE CONTRIBUTION 131

the careless application of the term "joint tortfeasor” to refer to all 
concurrently negligent tortfeasors, and the courts’ adherence to strict 
rules against d.viding damages among defendants —  all combined to 

alter the substantive law of loss allocation.

B. Contribution

1. Early Development. Like the development of joi. ind several 
liability, the early development of the contribution .vtrine was 
impeded by the application of traditional rules after their original 
rationales no longer applied. For example, courts continued to apply 
the common law rule that barred contribution among joint 
tortfeasors32 after the definition of "tort" was broadened to include 
negligent acts.33 At the time the rule denying contribution among 
"tortfeasors” developed, the meaning of "tort" was limited to willful 
or intentional wrongs.34 The rule against cor.tribution emerged as an 
exception to the general rule that contribution was permitted among 
negligent wrongdoers.35 The rationale for the rule against contribu­
tion was that although courts would allow negligent parties to sue for 
contribution, courts would not assist deliberate wrongdoers in settling 
their disputes.36 Although the original rationale for denying contribu­
tion was "lost to sight,"37 most American courts continued to deny 
contribution among concurrently negligent tortfeasors until the mid- 
1950’s, even though English courts permitted contribution in cases of 
vicarious liability, accident, mistake, or mere negligence,38 Thus, the 
judiciary’s failure to evaluate clearly the meanings of “tort” and "joint 
tortfeasor,” as they were understood when the rule against contribu­
tion was developed, led many American courts to apply the rule inap­
propriately to cases of concurrently negligent tortfeasor. 39

32. See, e.g., Verlecs Corp. v. Reichhold Chem., Inc., 661 P.2d 619, 621 (Alaska 
1983); see Comment, A Criticism of Judicially Adopted Comparative Partial Indemnity as a Means of Circumventing Pro Rata Contribution Statutes, 47 J. A ir .  L. &  COM.
117, 119 & n.6 (1981); see also P ro sser, supra note 16, § 50, at 336-37.

33. P rosser, supra note 16, § 50, at 337.
34. See Recall, Contribution Between Persons Jointly Charged for Negligence —

Merryweather v. Nixan, 12 H a rv .  L. R e v .  176, 178 (1898).
35. See id. at 177, 182-83. The original rule permitting contribution is generally

attributed to Dattersey's Case, Winch’s Rep. 48 (C.D. 1623). "The general rule is that 
among persons jointly liable th law implies an assumpsit either for indemnity or con­
tribution and the [Merryweather v. Nixan] exception is that no assumpsit, either ex­
press or implied, will be enforced among wilful tort-feasorc or wrongdoers.” Reath,
supra note 34, at 177.36. Reath, supra note 34, at 186-87 (quoting Bailey v. Bussing, 28 Conn. 455

(1859) (Ellsworth, J.)).
37. Id.; R e s ta te m e n t  (S e co n d ) o f  T o r t s  § 886A comment a.
38. P rosser, supra note 16, § 50, at 337.
39. See id.
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Nevertheless, the rule denying contribution was consistent with 
(he doctrine of contributory negligence.40 The doctrine of contribu­
tory negligence prohibited a plaintiff from recovering damages if his 
negligence contributed to his own injury.4' The parallel between con­
tributory negligence and the rule against contribution is clear: just as 
negligent plaintiffs could not recover against negligent defendants, 
negligent defendants could not recover against other negligent defend­
ants.42 Together, the two doctrines barred negligent parties from re­
covering against other parties.

In practice, the rule against contribution permitted faultless 
plaintiffs to determine who would bear the loss for their injuries be­
cause defendants could not compel oiher tortfeasors to share th-’ imr- 
dcn. Persistent criticism of the rule against contributi id 
recognition of its “obvious lack of sense and justice” led ma tc 
legislatures and courts to provide for contribution among joint 
tortfeasors.43 Most of the reforms were statutory enactments based on

40. Th e  endurance o f contributory negligence is discussed in Note, supra note 4, 
at 108. T h e  lengihy history o f  the rule against contribution is discussed in R e s ta te -  
Mi-NT (S e co n d ) op T o k ts  § 886A comment a.

41. Kaatz v. State, 540 P.2d 1037, 1046-47 (Alaska 1975).
42. Th e  similarity o f rationale e'd operation between the a-'e against contribu­

tion and contributory negligence is discussed in Leflar, Contribution and Indemnity 
Iktween Tortfeasors. 81 U. Pa. L. Rev. 130, 132 (1932).

43. P rosser, supra note 16, § 50, at 337. Th e  persistent criticisms o f contribu­
tory negligence by legal scholars and the judicii-'ry arc summarized in Nate, supra note 
4, at 103-04 &  nn.5-12. Th e  author suggests fia t “early acceptance o f the rule was 
undoubtedly [influenced by] the desire to protect developing industry, particularly the 
hazardous yet esscntinl railroads, from unlimited liability in the tort field." Id. at 107. 
Th e  long retention of contributory negligence “may ultimately be attributed to the 
principle o f stare decisis or to legislative neglect." Id. at 108 (footnote omitted); see 
also Williams &  Davidson, Kaatz v. State: The Rule o f  Comparative Negligence Afloat 
Upon Uncharted Alaskan Waters, 6 U C L A -A la s k a  L . R ev . 175, 175-76 (1977) (not­
ing the opposition o f the insurance industry to adopting comparative negligence).

Th e  status o f contribution rules in American jurisdictions as o f 1959 is sum­
marized in Note, supra note 6, at 981-82 app. See, e.g., A la s k a  S ta t .  §§ 09.16.010- 
.060 (1983); C a l .  C iv . P ro c . C o d e  §§ 875-77 (1980); Mass, A nn . L a w s  ch. 2310, 
§§ 1-4 (M ichie/Law  Co-op 1974); N .C. G en . S ta t .  §§ IB-1 to -6 (1983): N .D. C e n t .  
C o d e  §§ 32-38-01 to -04 (1976); T e n n . C o d e  A n n . §§ 29-11-101 to -106 (1980), 
I’hcse statutes, except California’s, were modeled after the 1955 version o f the Uni­
form Contribution Am ong Tortfeasors A c t  and provide for pro rata contribution. 12 
U .L.A . 63 (1975).

The  1939 version o f the Uniform  Contribution Among Tortfeasors A ct requires 
contribution according to each tortfeasor’s relative degree o f fault. 9 U .L.A . 230 
(1957). Many states have adopted relative fault statutes. See, e.g.. A rk . S ta t .  A nn . 
§ 34-1002(4) (1962); D e l .  C o d e  A n n . tit. 10. « 6302(d) (1975); F la .  S ta t .  A nn . 
§ 768.31 (3)(a) (West Supp. 1984); H a w a ii P „v. S ta t .  § 663-12 (1976); S.D. Comp. 
L a w s  A n n . § 15-8-15 (1984); T e x . R ev . C iv . S ta t .  A n n . art. 2212a, §§ 1, 2 
(Vernor. Supp. 1985); U ta h  C o d e  A n n . § 78-27-40(2) (1977). Several other states’ 
comparative contribution statutes are listed in Comment. Cnmnarntive Contribution;
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the Uniform Contribution A m o n g  Joint Tortfeasor*1 Act.44

2. Alaska’s Uniform Contribution Among Tortfeasors 
Act. Alaska’s Contribution Act45 was passed in 1970 to “avoid the 
injustice often resulting under the common law."46 At that time, the 
doctrir*' of contributory negligence was still recognized in Alaska;47 
court., d juries were considered by many to be incompetent to ap­
portion mages accurately or efficiently among wrongdoers.48 There­
fore, ALJca's Contribution Act, like most contribution acts,49 limited 
contribution to pro rata shares.50 Alaska’s Act creates a right of con­
tribution in favor of one tortfeasor who has paid more than his pro 
rata share51 and does not permit consideration of the relative fault of 
the tortfeasors in determining the appropriate loss allocation.52

The drafters of Alaska’s Contribution Act avoided several proce­
dural restrictions that createu problems in other states.53 Alaska’s 
statute does not require that a joint judgment be rendered against

The Legislative Enactment o f  the Skinner Doctrine, 14 J. M ar. L . R ev . 173, 183 n.o 1
(1980).

44. The  original Uniform Contribution Among Tortfeasors A c t  was approved in 
1939 by tli. National Conference o f Commissioners on Uniform State Laws and the 
American Bar Association. 9 U .L.A . 230 (1957). Few  stat.es adopted it, and those 
that did amended it extensively. The  lack o f uniformity prompted the withdrawal o f 
the old A ct  and its replacement in 1955 with a new one designed to avoid many o f the 
procedural issues that had created problems in many states. 12 U .L.A . 57, 59-60 
(1975); PROSSER, supra note 16, § 50, at 338 n.20,

45. A l a s k a  St a t . §§ 09.16.010-.060 (1983).
46. A n t i c  Structures, Inc. v. Wedmore, 605 P.2d 426, 430 n.8 (Alaska 1979) 

(quoting the House Judiciary Committee Report, 1970 House Journal 437).
47. Arctic Structures, 605 P.2d at 430.
48. See Kaatz, 540 P.2d at 1048.
49. See generally Note, supra note 6.
50. See A la s k a  S ta t .  §09.16.020 (1983). Th e  legislature did consider appor­

tioning contribution according to relative degrees of fault when it considered the C on ­
tribution A ct  in 1970. Th e  Judiciary Committee o f the Alaska House o f 
Representatives reported that:

The  tudiciary Committee amendment would require each tortfeasor’s share 
o f the liability to be based on his relative degree o f fault. After a review of 
the official comments accompanying the uniform A ct and nf the relevant 
pages o f the transcript o f the meeting o f the national conference's committee 
which wrote this A ct, the Judiciary Committee is unconvinced o f the need to 
prohibit the degrees o f  fault from being considered (as is done in '.he original 
version).

Arctic Structures, 605 P.2d at 430 n.13. Without explanation, and despite the recom­
mendation of the House Judiciary Committee, the legislature enacted the pro rata 
mechanism.

51. A l a s k a  S t a t . § 09.16.010(b) (1983).
52. Id. § 09.16.020(2).
53. See generally Fischer, The New Settlement Statute: Its History and Effect, 40 

I. Mo. (1. 13 (1984).
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multiple tortfeasors before the right to contribution arises. 54 Thus, if a 
plaintiff is unable or unwilling to sue some of the individuals who are 
allegedly responsible for his injuries, the named defendant may join 
other tortfeasors or sue them separately for contribution. The Contri­
bution Act also permits a tortfeasor to bring a claim for contribution 
even without satisfying the entire judgment, as long as the claimant 
has paid, or may have to pay, more than his pro rata share.55

In addition, Alaska’s Contribution Act creates an incentive for 
settlement. A  tortfeasor who settles with the plaintiff in good faith is 
released from further liability for contribution to non-settling 
tortfeasors.56 If a settling party negotiates a release for other 
tortfeasors, the settlement reduces the amount of the plaintifTs claim 
against non-settling, non-released tortfeasors by the amount of the set­
tlement 01 by any amount stipulated in the release, whichever is 
greater. The settling party may then sue the released tortfeasors for 
contribution.57

Significantly, Alaska’s Contribution Act “dees not impair any 
right [of] indemnity under existing law.”5" As discussed more fully 
below, the traditional form of indemnity is the common law equitable 
doctrine that shifts the entire burden of tort loss from one defendant to 
another. Alaska’s Contribution Act makes it clear that contribution 
and indemnity are mutually exclusive remedies, yrt it does not attempt 
to define or limit the law of indemnity in Alaska.'1 The Contribution 
Act also docs not indicate when courts should apply indemnity instead 
of contribution, apparently leaving that determination to the courts.

C. Indemnity

1. Early Development. In multiple tortfeasor cases, damages may 
be allocated among the tortfeasors by way of either contribution or 
indemnity. The right to indemnity was recognized at early common

54. A la s k a  S t a t .  § 09.16.030(a) (I9S3).
55. See id. § 09.16.010(a).
56. Id. § 09.16.040(2); see Vcrtccs Corp. v. Fibcrchcm, Inc., 669 P.2d 958, 960-61 

(Alaska 1983) (a settlement prompted by desire to avoid liability for contribution nol 
necessarily in bad faith; settlement upheld).

57. A l a s k a  S t a t .  § 09.16.040(1) (1983). Dm see infra note 154, discussing Cri­
terion Ins. Co. v. Laitala, 6:18 P.2d 112 (Alaska 1983).

58. Id. §09.16.010(0.

59. Even though "one tortfeasoi is entitled to indemnity from another, the right
of the indemnity obligee is for indemnity and not contribution, and the indemnity
obligor is not entitled to contribution from the obligee for any portion of the indem­
nity obligation." Id. In Industrial Risk Insurers v. Creole Prod. Servs., Inc., 568 F.
Supp. 1323, S328 (D. Alaska 1983), the federal district court noted that the Alaska
Supreme Court has never "expressly identified the elements of a claim for implied
indemnity."
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law.60 In its traditional form, indemnity allows a party to shift the 
entire liability for an injury from one tortfeasor to another.61 In con­
trast, contribution permits one tortfeasor to compel another to share 
the liability, either on an equal r on a percentage basis. The right to 
indemnity may arise in several ways. For example, it may arise con­
tractually, either expressly or by implication.62 Indemnity may also 
arise "by operation of law to prevent a result which is regarded as 
unjust or unsatisfactory.”03 This is called implied c : equitable indem­
nity. While the enforcement of contractual indemnity is justified by 
the express or implied agreement of the parties,64 tne enforcement of 
implied indemnity is based upon *'a legal fiction founded not upon the 
parties’ intent, express or implied, but upon justice, equity and the 
doctrine of unjust enrichment."65 The remainder of this note focuses

on implied, rather than contractual, indemnity.
Under early common law, the right to implied indemnity was 

narrowly defined.66 Generally, courts implied an obligation to indem­
nify a tortfeasor only when there was a pre-existing relationship be­
tween the parties.67 For example, an employer held vicariously liable 
for the tort of a servant or an independent contractor was entitled to 
indemnity from the “active tortfeasor" —  the party who directly 
caused the injury.68 Similarly, the right to implied indemnity was rec­
ognized for “an innocent partner or carrier held liable for the acts of 
another, or the owner of an automobile for the conduct of the 
driver.”69 Generally, the courts required an indemnitee to be innocent 
of any wrongdoing and exposed to liability only through the indemni­
tor’s acts; in other words, the indemnitor was treated as having 
breached “his obligation not to expose the indemnitee to liability.”70

60. R e s ta te m e n t  (S e co n d ) op T o r t s  § 88613 comment a (1979).
61. See P rosser, stiprnote 16, § 51, at 341.
62. Id.63. Id. C o m m o n  law equitable or implied indemnity is a specific remedy available 

to a party w h o  lias paid or m a y  have lo pay an obligation for which another party was

primarily liable. D. Donns, supra note 25, at 135.
64. See Ferrini, The Evolution from Indemnity to Contribution —  A Question ofthe Future, If Any, of Indemnity, 59 C m .  13. R e c . 254, 255 (1978). This note is con­

cerned primarily with implied indemnity; the law governing express and implied-in-

fact indemnity contrae., is discussed occasionally by way of contrast.
65. Id. The primary rationale for the doctrine of implied indemnity is said lo be 

the aversion to unjust enrichment. "[0]ne w h o  has been compelled in discharging his 

o w n  legal obligation to pay off a claim which in fairness and good conscience should 
be paid by another can secure reimbursement from that other." Lefiar, supra note 42,

at 147.
66. Ferrini. supra note 64, at 254.
67. Id. a' 255.
68. P rosser, supra note 16, § 51, at 341-42.

69. Id.
70. Ferrini, supra note 64, at 255.
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Over time, many courts expanded the doctrine of implied indem­
nity beyond its traditional 1 mils. In response to the unavailability of 
contribution, even a negligent defendant was he d to be entitled to 
indemnity, as long as the claimant was the less negligent party.71 Ip 
the process, the courts developed various tests to determine whether 
the entire loss should be shifted from the passive or secondary 
tortfeasor to the active or primary tortfeasor.72 For example, a passive 
tortfeasor might be a retailer who relies on a manufacturer’s duty to 
guard against product defects, or a municipality that relies on a con­
struction company to repair and maintain its streets.73 The original 
significance of the active-passive distinction faded as courts expanded 
the doctrine to allow indemnity in favor of the less culpable of two or 
more negligent parties.74 Because each court based its decision on eq­
uitable principles, the limits of implied indemnity became elusive and 
unpredictable.75 As a result, it became “extremely difficult to state
any general rule or principle as to when indemnity will be allowed and 
when it will not."76

71. See I'ertecs, 661 P.2d at 621; Lcflar, supra note 42, at 154-58. Professor Le- 
flar. after summarizing the three areas of tor! (non-contractual) indemnity already 
well-rooted in the common law when he wrote in 1932, described an additional body 
of cases using the active-passive negligence test to allow indemnity where the parties 
were not in pari delicto. Id. at 155. He criticized this approach for its uncertainty and 
lack of standards. He also described the cases in this field as granting indemnity only 
"to one whose only negligence was a failure to discover and remedy a dan^-rous con­
dition formerly created by the misconduct of the one against whom indemnity is 
given.” Id. at 156.

Since 1932, the courts using the active-passive and other tests have broadened the 
field to include any fact pattern where, for example, "there was a qualitative distinc­
tion between [the] relative culpability [of the parties]." Ferrini, supra note 64, at 257 
(discussing Illinois law). Ferrini suggests that, incredible as it may seem, one "who is 
45 percent negligent may obtain full indemnification from one who is 51 percent negli­
gent. . . . Yet this was the natural and perhaps unavoidable consequence of the pro­
hibition against contribution." Id.

72. The .hree primary tests have been described as (1) the active-passive test; 
(2) the primary-secondary test; and (3) the duty-no July test. Other tests include 
misfeasance-nonfeasance and onv ion-commission tesvs, serving "basically the same 
function —  to distinguish grades of fault." Commcnv Indemnity and Third-Party 
Tort Actions in South Dakota. 21 S.D.L. Rt:v/ 393,400-401 (1976) (citations omitted); 
see generally Annot., 28 A.L.R,3d 943, 950-89 (1969 & Supp. 1984) (listing stales 
applying the active-passive and other tests in various factual settings)

73. P r o s s e r , supra note 16, § 51, at 342-43.
74. Ferrini, supra note 64, at 256 (quoting Bua, Third Parly Practice in Illinois: 

Express and Implied Indemnity. 25 Df.PaUI. L. R e v . 287, 296 (1976)).
75. See Ferrini, sup,a  note 64, at 256; see generally Lcflar, supra note 42, at 154- 

58 (discussing the vagueness already apparent by 1932).
76. P ro s s e r , supra note 16, § 51, at 343.
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2. Implied Indemnity in Alaska. In addition to recognizing con­
tractual indemnity,77 the Alaska Supreme Court has occasionally dis­
cussed implied indemnity, and has allowed it in its traditional form as 
a means of shifting liability from a party who “is sued vicariously for 
the negligence of the indemnitor . . . .”78 In 1981, the Alaska 
Supreme Court implied in dicta7'J that it might go beyond this tradi­
tional limit. The implication was that in addition to recognizing im­
plied indemnity for vicarious liability, implied indemnity among 
concurrently negligent tortfeasors might be recognized in Alaska:

Three broad possible fact patterns can arise in the indemnity 
setting: (1) the indemnitee is sued vicariously for the negligence of

77. For examples of contractual indemnity cases in Alaska, see City of Juneau v. 
Alaska Elcc. Light & Power Co., 622 P.2d 954 (Alaska 1981); Amoco Prod. Co. v. 
W.C. Church Welding & Contracting Inc., 580 P.2a 697 (Alaska 1978); Manson-
Osberg Co. v. State, 552 P.2d 654 (Alaska 1976).

The importance of carefully drafting contractual indemnity clauses is likely to 
increase after Ver tecs, discussed infra in text accompanying notes 101-26. A good 
example of a potential problem is an indemnity provision that serves to hold arother 
party harmless for injuries for which the indemnitor is to some degree at fault'. In 
Industrial Risk Insurers v. Creole Prod. Servs., Inc., 568 F. Supp. 1323, 1329-30 (D. 
Alaska 1983), Creole had contracted with the Alyeska Pipeline Company to be in 
charge of starting up Alyeska’s pump stations, and their contract included a provision 
whereby Creole would indemnify Alyeska for harm caused, in any degree, by Creole’s 
negligence. Fluor Engineers and Constructors, Inc. had designed the pump stations. 
Alyeska. sued Creole for indemnity under their contract after Alyeska had paid for 
injuries incurred in pipeline construction. Creole and Alyeska settled, but because 
Fluor was not released by the settlement agreement, Creole could not obtain contribu­

tion from Fluor.
The federal district court held that although the Alaska Supreme Court had 

never ruled on the issue, its previous decisions restricting implied indemnity in Arctic 
Structures and I'ertecs demonstrated that the Alaska court would probably require 
Creole to prove its nctual liability to Alyeska in order to prove that Fluor was under a 
legal obligation to indemnify Creole. Thus, in order to prove its liability to Alyeska, 
Creole had to prove its own negligence. The federal court noted the irony of the result 
but held that, under I'ertecs, Creole would have to prove itself out or court — it it 
were negligent in any degree, implied indemnity would be unavailable.

78. See, eg., Austin v. Fulton Ins. Co., 498 P.2d 702, 705 (Alaska 1972) (insurer 
held vicariously liable for negligence of its agent); Kastner v. Toombs, 611 P.2d 62. 65 
(Alaska 1980) (rules of indemnity apply where a master is held liable for his borrowed 
servant). The Alaska Supreme Court has neither adopted the definition of common 
law indemnity set out in the Restatement of Restitution, Section 76, nor expressly 
identified the standards it will apply. Creole Production Services, 568 F. Supp. at 1328. 
The federal district court in Creole Production Services assumed that the Alaska appel­
late courts would recognize the "essential elements of common law indemnity":

The indemnity claimant must plead and prove that (I) he has discharged a 
legal obligation owed to a third party; (2) the defendant was also liable lo the 
third party; and (3) as between the claimant and the defendant, the obliga­
tion ought to be discharged by the latter.

Id.
79. Alaska Elec. Light & Power Co., 622 P.2d at 957.
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Ihe indemnitor, (2) the indemnitee and indemnitor are concurrently 
negligent, but. because there exists a joint and several liability, only 
one party is sued, or (3) the indemnitee is solely negligent and the 
indemnitor is, by agreement, liable.80

The Alaska Supreme Court did not rule on the second fact pattern, 
however, because the case involved contractual indemnity.81 T w o  
years later, all doubts were resolved against implied indemnity among 
concurrently negligent tortfeasors when the court held in Verlecs Corp. 
v. Reich/told Chemicals, Inc., that “public policy dictates that Alaska 
should not adopt implied indemnity between concurrently negligent 
tortfeasors.”82

The following discussion analyzes two recent cases in which the 
Alaska Supreme Court rejected opportunities to modernize Alaska's 
tort loss allocation system. This analysis is necessary to understand 
the current issues and problems in this area.

a. Arctic Structures, Inc. v. Wedmore: No Implied Partial Indem­
nity Among Concurrently Negligent Tortfeasors. Implied partial in­
demnity is a judicial doctrine that some courts use to allow partial loss 
shifting despite the traditional rule that indemnity is a total loss shift­
ing mechanism.83 In 1979, the Alaska Supreme Couit, without discus­
sion, declined the opportunity to adopt the partial indemnity doctrine 
in Arctic Structures, Inc. v. Wedmore.** The petitioners in Arctic 
Structures argued that, because the court had rejected all the reasons 
for avoiding judicial apportionment of damages between plaintifT and 
defendant according to relative fault when it adopted comparative 
negligence, judicial apportionment of damages among multiple de­
fendants according to relative fault should be permitted.85 The peti­
tioners contended that the rule of joint and several liability should be 
modified to assign percentages of fault among the defendants; this 
would be in harmony with the changed approach to tort loss alloca­
tion indicated by the new comparative negligence rule. In addition, 
the modification would further the Contribution Act’s fundamental

80. Id. (emphasis added), "i ,ie argument that the court had recognized implied 
indemnity among concurrently negligent tortfeasors in Alaska /dec. Light & Power Co. 
was raised in I'ertecs. Sea Verlecs. 661 I’.2d at 622.

81. Alaska Elec. Light c£ Power Co.. 622 P.2d ut 957.
82. 661 1*.2d 619, 626 (Alaska 1983). The court in Vertccs expressly noted that its

comment in Alaska Elec. Light & Power Co. merely described fact patterns and in no
way recognized implied indemnity among concurrently negligent tortfeasors. Id. at 
622.

83. See. e.g.. American Motorcycle Ass’n, Inc. v. Superior Coun 20 Cal. 3d 578, 
578 P.2d 899, 146 Cal. Rptr, 182 (1378) (diseussing and applying tl : doctrine).

84. 605 P.2d 426, A55 n.27 (Alaska 1979).
85. Id. at 429, 431.
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purpose of equitable loss apportionment.86 The court refused to con­
travene the language of the Contribution Act and apportion fault 
among concurrently negligent tortfeasors.87

The Alaska Supreme Court rejected petitioners’ arguments pri­
marily because the court believed it would have to abolish joint and 
several liability and therefore “cast the total risk of uncollectability 
upon the injured plaintiff.”88 In reaching its decision, the court relied 
heavily on the language of the Contribution Act, the limited legislative 
history of the statute, and ihe comments of the Commissioners on 
Uniform State Laws regarding the Uniform Contribution A mong 
Tortfeasors Act —  the model for Alaska’s Act.89 According to the 
court, the statute’s direction that "principles of equity applicable to 
contribution generally shall apply" in determining tortfeasors’ pro rata 
shares was intended "to govern contribution when one defendant is 
found to be insolvent, and [not] ... to affect the requirement that 
relative degrees of fault are not to be considered as a factor in the 
apportionment.’"’0 The court also noted that the rule of joint and sev­
eral liability had bee retained in the Uniform Comparative Fault 
Act91 and in both Califc a92 and Florida,93 where comparative negli­

gence and pro rata conti. tion coexisted.
The California Supreme Court, however, retained joint and sev­

eral liability even though it had adopted the doctrine of implied partial 
indemnity.94 In other words, although California courts may ignore 
the state’s pro rata contribution statute for purposes of assigning per­
centages of fault, each tortfeasor remains jointly liable for the entire 
amount of the damages. California’s method of using both joint and 
several liability and implied partial indemnity was designed partly to 
accommodate the same concern voiced by the Alaska Supreme Court: 
to protect plaintiffs front bearing the entire risk of uncollectability.95 
Nevertheless, in Arctic Structures the Alaska Supreme Court rejected 
the doctrine of implied partial indemnity withoi discussing its merits 

or viability.96
As Justice Doochever pointed out in his dissenting opinion in Arc­

tic Structures, joint and several liability can coexist with relative-fault

86. Id. at 431.
87. Id. at 430-32.
88. Id. at 431.
89. Id. at 430-32.
90. Id. at 430-31.
91. I d .  at 431-32.
92. Id. at 433-35 (discussing primarily American I orcycle Ass’n).
93. Id. at 432-33 (discussing llolfnian v. Jones, 28(j So. 2d 431 (Fla. 1973)).
94. See American Motorcycle Ass’n, 20 Cal. 3d at 590, 578 P.2d at 907, 146 Cal.

Rptr. at 188-89.
95. See id at 589-90, 578 1>.2d at 906, 146 Cal. Rptr. at 188.W. n -M r  T7.
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contribution or indemnity. He argued that joint and several liability 
should be retained, and losses among defendants should be allocated 
in accordance with their relative degrees of fault.97 Justice Boochever 
reasoned that such a scheme would be consistent both with earlier pre­
cedent in Alaska98 and with the Contribution Act’s purpose and 
language.99 Thus, he asserted, despite the pro rata language of the 
Contribution Act, "the reason for dividing liability equally no longer 
exists.’’100

b Vertecs Corp. v. Reichhold Chemicc Inc.: No Implied Indem­
nity Among Concurrently Negligent Tortfea rs. The most recent de­
velopment in Alaska’s loss allocation syt. ..1 was the decision in 
Vertecs Corp. v. Reichhold Chemicals. Inc.101 In Vertecs, the Alaska 
Supreme Court held that the right to implied indemnity does not exist 
among concurrently negligent tortfeasors.102 The following analysis of 
the Vertecs decision introduces some of the issues and problems 
presented by legislative inactivity in this field of law.

In 1970, Vertecs Corporation (Vertecs) was hired to install poly­
urethane foam insulation in a cold storage plant under construction 
for the City of Yakutat. Reichhold Chemicals, Inc. (Reichhold) sup­
plied some of the foam that Vertecs used to insulate the building.u*-' 
In 1977, a fire destroyed the cold storage plant, and the foam insula­
tion supplied by Reichhold allegedly aggravated the fire damage. The 
City of Yakutat and the plant’s former tenant brought an action 
against Vertecs and Reichhold,104 alleging liability under eight theo­
ries including negligence. Reichhold settled with both plaintiffs in 
March 1981 and obtained a release. Subsequently, the action against 
Reichhold was dismissed with prejudice.105

In March 1981, Vertecs filed a cross-claim against Reichhold for 
cither contribution or indemnity, alleging that any negligence on its 
part was merely “passive," whereas Reichhold’s negligence was "ac­
tive.”106 The superior court ruled that "Alaska law did not providt

97. Id. at 440-41.
98. Id
99. Id at 441.

100. Id
101. 661 P.2d 619 (Alaska 1983).
102. Id  at 626.
103. Id  at 620.
104. On May 11, 1979, the plaintiffs brought actions against fifteen parties, includ­

ing Vertecs and Reichhold, in their amended complaint. Id.
105. Id
106. Id. The superior court granted summary judgment to Reichhold on the con­

tribution claim “since Reichhold had settled in good faith with the plaintiffs." td. at
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for indemnity between concurrently negligent tortfeasors. Since only 
fault-based claims had been alleged against Vertecs ... it could not

obtain indemnity . . . .”107
On appeal, the Vertors case gave the Alaska Supreme Court the 

opportunity to adopt or reject the implied indemnity doctrine for con­
currently negligent tortfeasors. The court reviewed the historic devel­
opment of contribution and indemnity108 and considered several 
aspects of the implied indemnity doctrine advanced by Vertecs.109 
The court concluded that public policy required denial of implied in­
demnity for tortfeasors who are negligent in any degree.110

The court identified three advantages that might result from al­
lowing implied indemnity in favor of tortfeasors whose relative fault is 
slight.111 The first was stated by the court as follows:

The most fundamental argument in favor of indemnity between two 
concurrently negligent tortfeasors is that of fairness. Even if two 
tortfeasors are held jointly and severally liable, often one will pay 
the entire judgment. If that tortfeasor bears only a minor degree of 
fau >, it is indeed grating to contemplate that it may well shoulder 
the entire loss while the tortfeasor bearing a large degree of fault 
sufii «s none.112

The second advantage mentioned by the court in support of implied 
indemnity was that it would more accurately match the liability of 
each tortfeasor with his degree of fault. The court noted, however, 
that under the traditional doctrine of implied indemnity, tht entire loss 
shifts to »he more blameworthy tortfeasor, which is not in complete 
accord with the underlying tort principle of relative fault.113 The third 
advantage noted by the court was that “loss-shifting via indemnity 
may well serve the modern tort goal of shifting losses in a socially 
desirable fashion so that the loss is most efficiently spread throughout 

society.”114

107. id. «i 620.
108. See id. at 621.
109. See id. at 623-26.
110. Id. at 626.
111. See id. at 623-24.
'12. Id. (footnote omitted).
113. Id. at 624. The court did not discuss the doctrine of implied partial indemnity 

which it had previously rejected in a footnote in Arctic Structures, 605 P.2d at 435 
n.27.

114. Vertecs, 661 P.2d at 624. The court suggested that if the indemnitor were 
insured, or were "a governmental entity, then the loss may be diffused among the large 
population of policy-holders, customers, or taxpayers.” Id. (citation omitted). Never­
theless, local retailers may nol be good loss-bearers, even for a pro rata share, because 
they may be underinsured and thus forced to pass their loss directly on to retail
customers.
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Despite the court’ cognition of the advantages of allowing im­
plied indemnity, the countervailing arguments persuaded the court 
that the doctrine should not be available to negligent parties."5 The 
court was understandably concerned with the vagueness of the doc­
trine."'’ It would be difficult to determine which cases of concurrent 
negligence would justify implied indemnity favor of one party."7 
Vague and confusing judicial standards would result."8 A  prolifera­
tion of indemnity actions in multiparty lawsuits would burden trial 
courts with “a bewildering array of issues.”"9 Furthermore, adopting 
the implied indemnity doctrine would disrupt the current scheme of 
incentives. In some cases, the deterrent of potential liability would be 
sacrificed,120 and the incentive for potential indemnitors to settle 
would be lost because there would be no guarantee of a complete re­
lease from liability as long as another tortfeasor might sue for implied 
indemnity.121 Finally, the court was strongly influenced by the exist­
ence of Alaska’s Contribution Act, which demonstrated the legisla­
ture's “considered policy judgment . . . that concurrently negligent 
tortfeasors should share equally in the loss caused by their tortious 
acts.”122 In sum, the court believed that implied indemnity among

115. See id. at 624-26.
116. Id. at 624.
117. Id.
118. Id.
119. Id. at 624 (quoting Tolbert v. Gerber Indus., Inc., 255 N.W.2d 362, 367 

(Minn. 1977)).
120. Id. at 625. The deterrence argument is weak for at least two reasons. First, 

many tort cases based on fault involve no moral culpability, and second, where the 
tortfeasor is insured, the only deterrent is the indirect cost o f higher insurance premi­
ums. Cf. D. Domis, supra note 25, at 586-87 (discussing deterrence in a different 
context).

121. See A la s k a  S t a t .  § 09.16.020 (1983); see also Vertecs, 661 P.2d at 625. The 
court explained that while a tortfeasor who settles with the injured party would be 
discharged from liability for contribution under Alaska Statutes section 09.16.040(2), 
the tortfeasor would still be liable for indemnity under Alaska Statutes section 
09.16.010(0. Vertecs. 661 P.2d nt 625.

122. Vertecs, 661 P.2d at 625 (footnote omitted). The court in Vertecs also stated
that “two distinguished commentators have concluded that once a state adopts contri­
bution, that should be the sole method of noil-contractual loss-shifting among concur­
rently negligent tortfeasors." Id. (footnote omitted). One of these commentators,
Dean Keeton, acknowledged that his view was not consistent with the majority of 
scholars at that time. “Contrary to the views of most of my legal education col­
leagues, I have never believed that it was practical or feasible lo compare faults other 
than in a general way, such as through the recklessness and negligence concepts." 
Keeton, Contribution and Indemnity Among Tortfeasors, 27 In s . C o u n s . J. <»3U, 633 
(I960). Thi other commentator, Professor Lellar, wrote in 1932 that “(ijndemnity 
between ton easors serves a good purpose when as between them substantially the 
whole of the fault was in the one against whom indemnity was given. Roughly, that is 
the area within which it is now permitted." Lellar, supra note 42, at 159.
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concurrently negligent tortfeasors should not be recognized.123
The breadth of the Vertecs rule is demonstrat'd by the subsequent 

disposition ofVertecs’s indemnity claims that were not based on negli­
gence.124 On remand, the superior court relied on the Supreme 
Court’s earlier decision hi Vertecs, which broadly declared that any 
degree of negligence by a tortfeasor barred implied indemnity.125 The 
superior court held that if the claimant were negligent in any degree, 
even nonnegligence claims labeled “breach of warranty" or "strict lia­
bility" would be barred as merely restated, and impermissible, indem­

nity claims.126

upon the more blameworthy tortfeasor, and the need for implied indemnity would be 
greatly reduced. The court in Vertecs noted that the Alaska legislature chose the pro 
rata scheme over a relative fault amendment proposed by the House Judiciary Com­
mittee. 661 P.2d at 625. The court recognized the shortcomings of the pro rata 
method, but felt that the legislature had already decided the issue against comparative 
loss shifting among tortfeasors. This left two wooden altcrna’ivcs: pro rata contribu­
tion and total ^s shifting under implied indemnity. The court concluded that, given 
pro rata contribution, no modern function remained for implied indemnity among 
concurrently negligent tortfeasors, despite the unfan.'ess of pro rata contribution in
some cases. Id. at 626,

123. Id. at 625-26. Two months after Vertecs. the court clarified its postion on this 
issue. "To the extent that an expansion of the common law of indemnity would over­
lap into and judicially abrogate portions of the contribution act, we arc reluctant to 
create such an expansion." State Mechanical, Inc. v. Liquid Air, Inc., 665 P.2d 15, 17 
n.2 (Alaska 1983). In Slate Mechanical, the court applied the Vertecs rule "that no 
claim for non-contractual implied indemnity [lies] between concurrently negligent 
tortfeasors" to affirm a superior court decision precluding ah indemnity claim by a 
negligent contractor against a manufacturer of a defective product. Stare Mechanical, 
665 P.2d at 17.

124. See Vertecs, 671 P.2d at 1275 (outlining the complex series of procedural 
events in the Vertecs litigation). Vertecs had filed breach of express and implied war­
ranty and strict liability counter-claims against Reichhold in July 1982. Reichhold 
challenged Vertccs’s right to amend its answer on the theory that res judicata barred 
Verlecs’s nonnegligence indemnity claims, The superior court dismissed Vertecs’s 
cross-claims and third party claims, but the Alaska Supreme Court reversed and re­
manded to the superior court to decide the merits of the nonncgligence theories. Id. at 
1275, 1277. In May 1984, the superior court granted summary judgment in favor of 
Reichhold against Vertecs’ nonncgligence indemnity claims. See City of Yakutat v. 
Witco Chem. Corp., No. 3AN-79-U34 Civ. (Alaska Super. Ct., May 24, 1984).

125. Witco Chcm. Corp. ut 11, 13-14.
126. Id. at 15-18. The Alaska Supreme Court had previously held that attorney’s 

fees, costs, and interest could nol be recovered in an indemnity action unless the 
claimant were free of personal fault. See D.G. Shelter Prod. Co. v. Modulin. Indus., 
Inc., 684 P.2d 839. 841 n.5 (Alaska 1984).
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III. C u r r e n t  Is s u e s  a n d  P r o b l e m s  i n  A l a s k a 's  P r o  R a t a  
A l l o c a t io n  S y s t e m

A. Alaska’s Contribution Act and Legislative Intent

In evaluating ihe degree of reliance the Alaska Supreme Court 
has placed on the policy decisions embodied in the Contribution Act, 
it is helpful to examine the legislative intent underlying the statute. 
The Alaska legislature passed the Contributior Act to relieve the 
harshness of the common law doctrine that barred contribution 
among joint tortfeasors.127 The Act was passed to ensure that each 
joint tortfeasor would pay his fair share of the damages rather than 
have one tortfeasor bear the entire loss.128 At the time the Contribu­
tion Act was passed, loss allocation on a comparative fault basis was 
considered judicially and administratively unworkable and 
inaccurate.129

The pro rata Contribution Act represented a great improvement 
over the common law rule barring all contribution. Nevertheless, 
whether the Alaska legislature intended the Contribution Act to pre­
clude the future development of implied indemnity remains unclear. 
The language of the Contribution Act arguably demonstrates an intent 
to leave the development of the doctrine of indemnity to the judiciary 
by providing in part:

This chapter docs not impair ur>y right [of] indemnity under existing 
law. If one tortfeasor is entitled to indemnity from another, the 
right of the indemnity obligee is for indemnity and not contribution, 
and the indemnity obligor is not entitled to contribution from the 
obligee for any portion of his indemnity obligation.130

O n  one hand, the troublesome phrase “under existing law" supports 
the proposition that the legislature intended to preclude judicial ex­
pansion of implied indemnity to include negligent tortfeasors because

127. See Criterion Ins. Co . v. Lnitala, 6581’.2d 112, 115-16 (Alaska 198)) (quoting 
H o u se  J u d i c i a r y  C o m m . R e p o r t , H o u s e  Jo u r n a l  o e  1070, .a 437); see also C ity 
o f  Juneau v. Alaska Elec. Light &  Pov/er Co., 622 P.2d 954, 959 (Alaska I9SI), A rctic 
Structures, Inc. v. Wedmore, 605 P.2d 426, 430 n.8 (Alaska 1979) (quoting .it length 
the report in 1970 H o u s e  Jo u r n a l  437). The  court in Alaska lilcc. Light A Power Co. noted that the House Judiciary Committee Report or. the hill stated that one 
purpose o f the proposed legislation was to "avoid the injustice often resulting under 
the common law," due to the no contribution rule. 622 P.2d at 959 n.15 (quoting 
H o u s e  J u d i c i a r y  C o m m . R e p o r t , H o u s e  Jo u r n a l  o e  1970, at 437).

128. Laiiala, 658 P.2d at 115. Th e  court in Lailala discussed the purpose o f the 
Contribution A ct when it determined whether a post-judgment settlement agreement 
satisfied the judgment so as to extinguish all the tortfeasors' liability to the plaintilT, 
and, if so, whether a right o f contribution existed among the tortfeasors under Alaska 
Statutes sections 09.16.010(a),(d) and -.030(e) (1983). 658 l\2d at 115; see supra note 
154.

129. See Kaatz v. State, 540 P.2d 1037, 1048 (Alaska 1975).
130. A l a s k a  St a t . § 09.16.010(0 (1983).

i u

this form of implied indemnity did not exist in Alaska w u:n the stat­
ute was drafted.131 O n  the other hand, perhaps the phrase indicates 
that the legislature wanted to give the courts ihe freedom to provide 
common law indemnity and to expand or contract the common law 
er' iitable doctrine as fairness and justice might require.132

If ihe Alaska legislature did not intend to freeze judicial develop­
ment of implied indemnity, how far can or should the courts expand 
the doctrine? The Contribution Act does not specify acceptable forms 
of indemnity. As noted above,133 other states have allowed implied 
indemnity in favor of tortfeasors who are only slightly at fault against 
those who are greatly at fault because it is more equitable than enforc­
ing the statutory remedy —  a fifty percent split. Nonetheless, the 
Alaska Supreme Court apparently concluded that the legislature in­
tended the Contribution Act to preclude implied indemnity even for 

tortfeasors whose relative fault was only slight.134
The California Supreme Court interpreted a similar statute, 

which preserved indemnity “under existing law,” to permit the expan­
sion of California's implied indemnity doctrine to encompass implied 
partial indemnity.135 The California court reasoned that the legisla­
ture could not have foreseen that equitable considerations would jus­
tify judicial creation of the doctrine.136 The California legislature
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131. Hut cf. Alaska Elec. Light & Power Co., 622 P.2d at 959 n.17 (Contribution 
A ct  docs not impair parties’ right to agree, in good faith, on an alternative loss alloca­
tion formula).

132. Th e  argument against interpreting the legislative intent behind the passage o f 
a contribution statute as lo provide contribution as "the sole permissible remedy" is 
made in O'Donnell, Implied Indemnity in Modern litigation: The Case fcr a Public Policy Analysis. 6 S e t o n  H a l l  L . R e v . 268, 284 n.40 (1974-75). See also 
Davis, Indemnity Between Negligent Tortfeasors: A Proposed Rationale. 37 I o w a  L . 
R e v . 517, 51.8 n.9 (1952).

133. See s.ora text accompanying notes 71-76.
134. See Vt rices. 661 P. 2d at 621.
135. American Motorcycle Ass’n, Inc. v. Superior Court, 20 Cal. 3d 578, 602, 578 

P.2d 899, 914-15, 146 Cal. Rptr. 182, 197 (1978). In American Motorcycle Ass’n, the 
California Supreme Court relied upon the decision in Dole v. Dow  Chcm . Co., 30 
N .Y .2d 143, 282 N.E.2d 288, 331 N.Y.S.2d 382 (1972), in which the New York Court 
o f  Appeals created a right o f implied partial indemnity despite the existence o f a pro 
rata contribution statute. "In authorizing equally shared contribution among tort­
feasors jointly found liable, this statute [C P L R  § 1401, repealed in 1974] did not con­
template an apportionment already made in the judgment, and the joint responsibility 
described was not one o f  indemnity.” Id. at 153, 282 N .E.2d at 295, 331 N.Y.S.2d at 
391. California’s contribution statute, C a l . C i v . P r o c . C o d e  § 876(a) (West 1980), 
provides that "the pro rr a share of each tortfeasor judgment debtor shall be deter­
mined by dividing Ihe enure judgment equally among all o f them."

136. American Motorcycle Ass'n, 20 Cal. 3d at. 602, 578 P.2d at 914, 146 Cal. Rptr. 

at 197.
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“had no intcntim of completely withdrawing the allocation of loss is­
sue from judicial purview.”137

In contrast, the Alaska Supreme Court in Vertecs found that the 
Alaska Contribution Act

represents the legislature's considered policy judgment that concur­
rently negligent tortfeasors should share equally in the loss caused 
by their tortious acts. . . . A lthough pro rala contribution may nol 
in all cases be the most fair method o f  loss-shifting, it seems more 
fair than the "blunt instrument" indemnity where all tortfeasors 
are tc som e degree at fault.138

It is now up to the legislature to determine whether its intent has been 
accurately construed and whether its 1970 policy judgments are still 
valid.

B. Balancing Fairness and Efficiency in Vertecs
In the Vertecs decision, the Alaska Supreme Court balanced pub­

lic policy considerations for and against the implied indemnity doc­
trine. By balancing various concerns, the court implicitly recognized 
that neither contribution nor implied indemnity, standing alone, guar­
antees the fairest outcome in many cases. Nevertheless, the court did 
not focus on whether or how the two doctrines might coexist.

In order to analyze the merits of implied indemnity and contribu­
tion. it ts important to recognize that the fairness of implied indemnity 
is crucially affected by the availability n f  ''ontribution as an alternative 
loss-shifting remedy. The relative fairrcss of contribution and implied 
indemnity also varies as the relative fault percentages change. These 
interrelationships are best illustiated by considering how the remedies 
would afTect two tortfeasors, A  and B, under two scenarios. First, 
consider the case where A ’s share of the fault for an injury is 5 %  and

137. Id. at 602, 578 P.2d at 915, 146 Cal. Rptr. at 198 The California Supreme 
Court also discussed the provision in its contribution act "which explicitly mandates 
that the ‘right of contribution shall be administered in accordance with the principles 
of equity.’ " Id. (citing C a l .  C iv .  P ro c .  C o d e  § 875(b)). The court concluded that 
“this provision demonstrates that the Legislature did not conceive of its contribution 
legislation as a complete and inflexible system for the allocation of loss between multi­
ple tortfeasors." Id. at 602-03, 578 P.2d at 915, 146 Cal. Rptr. at 198 (citations omit­
ted). Without deciding whether this provision would permit judicial alteration of the 
pro rata contribution formula ,..e court stated that the provision "refutes f>e rgu- 
mcnt that the Legislature inU.tdcd to curtail judicial discretion in apportioning dam­
ages among multiple tortfeasors.” Id.

The Alaska Supreme Court, however, interpreted this provision in the Alaska 
Statute ( A la s k a  S t a t .  § 09.16.020(3) (1983)) as intended to apply only when one 
defendant is insolvent; it was not intended, according to the court, to “alTect the re­
quirement that relative degrees of fault arc not to be considered as a factor in the 
apportionment." Arctic Structures, 6C5 P.2d at 430-31 (footnote omitted) (relying on 
the commissioners' comments interpreting the Uniform Contribution Among 
Tortfeasors Act).

138. I'ertecs. 661 P.2d at 625-26.

COM LA KA tu n  t jwul, i jv,.

B’s is 95%.139 Implied indemnity would allow A  to shift all of the 
damages to B. Pro rata contribution would force each to tfeasor to 
bear 5 0 %  of the loss. Clearly, implied indemnity would provide a bet­
ter match of liability with fault. A  second scenario demonstrates that 
implied indemnity becomes less fair as relative percentages of fault be­
came more equal: if A ’s share of the fault is 4 0 %  and B’s is 60%, the 
pro rata, 50%-50% split is preferable to f’%-100% indemnity.

The expansion of the implied indemnity doctrine has been criti­
cized for creating "confusion and unfairness.”140 The expansion oc­
curred, however, during a period when contribution was unavailable. 
It is arguable that because contribution is now available, the standard 
for implied indemnity can be considerably more restrictive and con­
crete, allowing courts to apply the doctrine in narrowly defined types 
of cases.141 Moreover, if the focus is on fairness, the role for implied 
indemnity among concurrently negligent tortfeasors is even more im­
portant where pro rata contribution is the only alternative than where 

comparative contribution is available.
A  standard which could accommodate both contribution and im­

plied indemnity might be achieved by allowing implied indemnity in­
stead of pro rata contribution only when the results otherwise would

139. This may occur, for example, where A, a retailer, fails to discover a defect in a 
product manufactured by B.

140. See Comment, supra note 72, at 400-02.
141. See generally Ferrini, supra note 64, at 268. Ferrini found a meaningful role 

for implied indemnity in Illinois, a slate <n which comparative contribution had been 
judicially adopted. lie  argued that wntie a tortfeasor who was 1% at fault had a right 
to contribution from a tortfeasor who was 99% at fault, indemnity should be permit­
ted when one party’s culpability exceeds 99%:

That point is found where the indemnitee is held liable by operation of law 
—  where the indemnitor owed the indemnitee a duty of care not to expose 
the [indemnitee] to liability to a third party and, as a consequence of the 
indemnitor’s breach of that duly, the indemnitee had been held liable on j 
technical basis only.

Id. This standard is essentially the standard for vicarious liability. Ferrini suggests 
that once comparative contribution is adopted, implied indemnity should be limited to 
cases of vicarious liability, respondeat superior, or similar cases involving pre-tort re­
lationships. /</. In rejecting implied indemnity, the court in I'ertecs relied in part on 
Comment, supra note 72, at 422, which urged a greater emphasis on contribution than 
on active-passive indemnity because South Dakota’s contribution statute, based on 
relative degrees of fault, is consistent with the tort philosophy of comparative negli­
gence in South Dako'a.

The I'ertecs court also cited Davis, supra note 132, at 560, which concluded that 
"there are legitimate rights o f indemnity among negligent concurrent tortfeasors in a 
variety of factual situations." Davis proposed that the test for implied indemnity 
should be a “disproportionate duty" test. Id. at 546-53. Davis concluded that, ”[i]n 
order to have a mature, well-rounded law governing relations between negligent 
tortfeasors, contribution should be allowed between them in proportion to their rela­
tive fault in cases where indemnity is not proper." Id. at 560.
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be extremely harsh and unfair. A  mere claim by one tortfeasor that he 
was less at fault than his co-tortfeasors would nol suffice. Instead, 
implied indemnity could be restricted to specific types of cases in 
which the imbalance of fault is severe, for example, “where one 
tortfeasor, by his active conduct, has created a danger to the plaintiff, 
and the other has merely failed to discover or to remedy it."143 Just as 
Alaska recognizes a right of implied indemnity in cases of respondeat 
superior,143 the courts also could recognize the right in favor of a re­
tailer, whose negligence in failing to detect a product defect was only 
slight, against the manufacturer who created the dangerous condition. 
If the facts of a case were this simple, there would be a clear disparity 
ir, the degree of fault attributable to the retailer and the manufacturer. 
Total loss shifting in this case would not be difficult to justify and 
arguably would be preferable to pro rata contribution.144

142. Prossuh, supra note 16, § 51, at 343. This approach — contribution plus a 
limited right to implied indemnity — was proposed at the Illinois Judicial Conference 
Study Committee on Indemnity, Third Party Actions, and Equitable Contributions:

5(b) Nothing contained in this article shall impair any right of indemnity 
or subrogation under existing law except that the right to indemnification of 
one personally at fault shall be limited to those circumstances where he 
merely fails to discover the dangerous condition created by another.

Ferrini, supra note 64, at 269 (quoting Report of the Study Committee on Indemnity, 
Third Party Actions and Equitable Contributions, SR 21, SR 27, SR 28). The com­
mittee’s comments explained that this language was intended to limit indemnity “to 
its common law uses once [comparative) contribution is accepted as the law . . . ." 
Itl. The purpose was to avoid "the results of creative expansion of indemnity by Illi­
nois courts, which the committee believes have developed only in response lo the ab­
sence of contribution." Id. The rule could also be applied, as Prosser explains, 

against a supplier of goods when a retailer or user of the goods incurs liabil­
ity by reason o f  negligent reliance upon the supplier’s proper care. The same 
is true where the owner of a building negligently relies upon a contractor 
who makes improvements or repairs. Again, it is quite generally agreed that 
there may be indemnity in favor of one who was under only a secondary 
duty where another was primarily responsible, as where a municipal corpo­
ration, held liable for failure lo keep its streets in safe condition, seeks recov­
ery from the person who has created the condition, or a property owner who 
has permitted it; or an owner of land held liable for injury received upon it 
sues the wrongdoer who created the hazard.

Pkossp.K, supra note 16, § 51, at 342-43 (footnotes omitted).
143. Sec Austin v. Fulton Ins. Co., 498 P.2d 702, 705 (Alaska 1972)
144. See generally O'Donnell, supra note 132, at 287-88. The author contends that 

the issues involved in determining an indemnity claim will be argued, for example as 
defenses, in the plaintiffs case anyway. O’Donnell concludes that even if indemnity 
would add a slight burden to the judge or jury it is justified. “[The] sacrifice of fair­
ness to .ndividual litigant would be a high price for what would often be a slight 
saving i. idieial time." td. at 287; see also Ferrini, supra note 64. at 268 (urging the 
continued vitality of indemnity, at least in its traditional lurm (applying in cases of 
pre-tort relationship) as part of a flexible and equitable system of comparative contri­
bution aud implied indemnity).

Other cases in which denying indemnity may be extremely harsh and unfair are
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Unfortunately, the over-simplified example of the retailer is mis­
leading. Defining clear standards for implied indemnity has proven 
extremely difficult and has resulted in a variety of vague formula­
tions.143 The Alaska Supreme Court’s rejection of the implied indem­
nity doctrine in Vertecs was motivated in part by the difficulties it saw 
in determining the boundaries of a narrow category of slightly negli­
gent tortfeasors.146 Furthermore, the case by case development of the 
doctrine would be slow in producing a body of predictable authority. 
Numerous cross-claims and third party claims could be expected, and 
the volume and cost of litigation based on implied indemnity theories 

would increase.147
In addition, as the Vertecs court noted,148 adoption of implied in­

demnity could discourage settlements. When pro rata contribution af­
fords the sole method of loss allocation, a good-faith settlement ends 
the litigation for the settling party by barring later contribution claims 
against him.149 Indemnity rights, however, are unaffected by settle­
ment under the statute.150 Thus, if implied indemnity were available, 
settlement would not guarantee a discharge from liability for a settling 
party in all cases; a slightly negligent tortfeasor could not sue for con­
tribution, but may sue for implied indemnity. This might reduce the 
attractiveness of settlement as a strategy.151 Nevertheless, it is the 
greatly blameworthy tortfeasor —  the potential indemnitor —  whose 
settlement is discou aged by the availability of implied indemnity, be­
cause a slightly blameworthy tortfeasor would not be sued for 

indemnity.

where the statute o f limitations has run on the contribution claim, s»e A la s k a  S ta t .  
§ 09.16.030(d) (1983), or culpable parties are not subject to service o f process, forcing 
one tortfeasor to bear the entire loss.

145. See I'ertecs, 661 P.2d at 624.
146. See supra notes 115-19 and accompanying text.
147. The projected increase in the volume of litigation may be viewed as a conse­

quence of discouraging settlement.
148. See supra note 121 and accompanying text.
149. A la s k a  S ta t .  § 09.16.040(2) (1983).
150. See A la s k a  S ta t .  § 09.16.010(0 (1983).
151. This uncertainty could be avoided by discharging a settling tortfeasor from 

. ability for implied indemnity as well as contribution. This approach was recently 
adopted by statute in Missouri:

When an agreement by release, covenant not to sue or not to enforce a judg­
ment is given in good faith. . . [i>] shall discharge the tortfeasor to whom
it is given from all liability far contribution or noil-contractual indemnity to 
any other tortfeasor. The term "non-contractual indemnity" as used in this 
section refers to indemnity between joint tortfeasors culpably negligent, hav­
ing no legal relationship to each other and does not include indemnity which 
com-is about by reason of contract, or by reason of vicarious liability.

Mo. Ann S i AT. § 537.060 (Vernon Supp. 1984). See generally Fischer, supra note
53.
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The dynamics of the settlement process are illustrated, albeit sim- 
plistically, in the following hypothetical case. Assume that P sues D1 
and D 2  for negligence, seeking S 100,000 in damages. Assume funner 
that D1 is 9 0 %  at fault for manufacturing a defective product, and D2 
is 10% at fault for failing to discover the defect. Implied indemnity, if 
permitted, would allow D2 to shift his entire loss to D1 for breach of 
implied warranty. This creates a disincentive for D1 to settle because, 
although the settlement would discharge his potential liability to D2 
for pro rata contribution,152 it would not discharge his potential liabil­
ity for indemnity to D2, if D 2  had to pay P.153

The same case comes out differently when indemnity is unavaila­
ble pursuant to the Vertecs rule. U\ is able to offer P a settlement 
without the risk of subsequent liability to D2. If settlement were 
achieved between D1 and P, and D 2  were not involved in the settle­
ment, D2  would be liable either for contribution to D1 (if D 1 paid the 
entire damages and obtained a release of D2),154 or for damages to P 
for the unrecovered amount of P’s loss. Moreover, D1 has some in­
centive to avoid litigation with D2, because if D1 merely obtained a 
release for D2, D2 could raise a defense of nonncgligence. Such a de­

152. A l a s k a  S ta t .  § 09.16.040(2) (1983).
153 Id. § 09.16.010(0.
154. Id. § 09.16.010(b),(d). In Criterion Ins. Co. v. Laitala, 658 l\2d 112, 116-17 

(Alaska 1983) (distinguishing Young v. Slate, 455 P.2d 889, 893 (Alaska 1969)), the 
court held that a post-judgment settlement between a tortfeasor's insurer (Criterion) 
and an injured party discharged another tortfeasor (Laitala) from liability lo the in­
jured party even though Laitala was not specifically named in the release. The court 
reasoned that because the statute of limitations had run on any claims by the injured 
party against Laitala, the general release in ctfecl discharged Laitala under Alaska 
Statutes section 09,16.010 '•') (barring a settling tortfeasor’s contribution action unless 
the settlement extinguishes tne non-settling tortfeasor’s liability), and Laitala was lia­
ble for contribution to Criterion. Id.

In a concurring opini(,\ Justice Rabinowilz argued that precisely because the 
statute of limitations had run a the plaintiff’s claims against Laitala, the release could 
not have discharged Laitala in any real sense. Id. at 118. Justice Kabinowitz noted 
that section 09.16.010 (d) "was intended only to protect a noil-discharged tortfeasor 
. . . from being sued by both the settling tortfeasor and the injured party." Id. (foot­
note omitted). Thus, that section does nol apply where the non-diseharged tortfeasor 
is protected by Ihe statute of limitations. Id. Nevertheless, even Justice Rabinowitz 
agreed that Laitala wus liable for contribution because Criterion’s contribution action 
was timely. Id. at 114 n.3, 118,

Justice Rabinowitz suggested that the plaintiff and Criterion probably did not 
consider Laitala when they settled because Laitala was protected by the statute of 
limitations. Id. at 118 n.l. However, the sta' e of limitations did not protect Laitala 
from a contribution action by Criterion; thus, in settling, Criterion may have contem­
plated a later suit against Laitala for contribution. Although a full discussion of the 
ramifications of Laitala is beyond Ihe scope of this note, it is important to note that 
the supreme court .vill treat a tortfeasor as discharged with respect to the plaintiff 
under section 09.16.010 (d), for purposes of contribution liability, if the statute of 
limitations has run on the plaintiff’s claims against him.
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fense might be attractive to a sympathetic jury whose only other op­
tion would be forcing D2, who was only 10% at fault, to bear 5 0 %  of 
the loss.155 Thus, the pro rata system might induce a highly culpable 
party to offer to pay more than a pro rata share of the damages in 
order to bring a slightly culpable party into the settlement process.

In sum, it is difficult to balance fairness and efficiency in Alaska’s 
current tort loss allocation system. If the supreme court had adopted 
implied indemnity among joint tortfeasors, the resulting system would 
still strike only a rough balance. Therefore, other approaches should 

oe considered.

IV . A n  A l t e r n a t i v e  A p p r o a c h  t o  T o r t  L o ss  A l l o c a t io n  
A m o n g  C o n c u r r e n t l y  N e g l i g e n t  T o r t f e a s o r s : 

M a t c h i n g  L ia b il it y  w it h  F a u l t

A. Matching Liability with Relative Fault

The Alaska Supreme Court has considered several alternative sys­
tems of tort loss allocation. The system approved in Vertecs forces 
concurrently negligent tortfeasors to share the loss equally.156 The 
Vertecs court rejected an alternative system that would split

155. D2, only 10% negligent, may be in a good position to appeal to the jury’r 
sense of fairness if ihe jury understands that under the pro r.ta system D2 will pay 
either 50% of the damages, if D2 is found to be negligent, or none, if D2 is found not 
to be negligent. Jury confusion over this issue is demonstrated in In re Barrow Air 
Crash, No. 3AN-81-2321 Civ. (Alaska filed Oct 13, 1978). The plaintiff and each of 
two defendants were negligent in causing plainti?s injuries. In accordance with the 
rule of comparative negligence, the jury instructions and verdict form required the 
jury to determine the relative percentages of fault between the plaintiff on one line and 
the defendants, as a group, on another line. The jury sem a note to the judge asking 
whether there should be three lines for percentages of fault, one each for the plaintiff, 
the first defendant, and t1’ . second defendant. After being instructed that they should 
simply subtract the plaintiff’s percentage from 100% to find the defendants* percent­
age, the jury sent another note to the judge:

Are you saying we may not assign separate percentages to [defendant] 
F.hrcdl and [defendant] DeHavilland? We want to assign each party, i.e.. 
[plaintiff] Walters, Ehrcdt, and DeHavilland, the % we feel applies to each 
specific party.

(Transcript 30C2-03), The judge refused to explain to the jury that relative fault 
among defendants was irrelevant and that no relative fault apportionment would oc­
cur. He sent a verdict to the jury with separate lines for percentages of fault for each 
of the three parties. The jury found the plaintiff' 10% at fault, the first defendant 75% 
at fault, and the second defendant 15% at fault. The jurors later learned that the 
defendants would split the liability equally. Several jurors expressed their disappoint­
ment to the judge and indicated that the verdict might have come out differently had 
they known how the pro rata contribution system worked. Appellant’s Opening Brief
at 11-17, In  re Barrow Air Crash.

156. The system of tort loss allocation in Alaska after Vertecs is pro rata contribu­
tion and no implied indemnity among currently negligent tortfeasors. See Veriec- 
Corp. v. Reichhold Chcm. Corp., Inc., 661 P.2d 619, 625-26 (Alaska 1983).
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tortfeasors into two categories —  those who should share equally in
the loss and those whose minimal degree of negligence entitles them to
shift the loss entirely.15'' Another alternative, which was not seriously
considered by the court in Vertecs or in Arctic Structures, is a system
of partial indemnity in which each tortfeasor’s share of the loss is pro­
portionate to his degree of fault.158

This last alternative —  matching liability with relative fault —  is 
the tort loss allocation system most consistent with the comparative 
negligence system employed in Alaska.150 Under comparative negli­
gence, juries may consider the relative fault of the plaintiff and defend­
ant in determining the plaintiff's maximum recovery. Consider a 
hypothetical case u> which plaintiff (P) is found to be 10% at fault and 
the defendants 9 0 %  at fault in r.ausing a 5100,000 loss to P. The old 
contributory negligence rule • . J d  have barred P's suit altogether. 
The comparative negligence rule permits P to recover 590,000 from 
the defendants. As the Alaska Supreme Court noted: "The basic ob­
jection to [contributory negligence] —  grounded in the primal concept 
that in a system in which liab:,ity is based on fault, the extent of fault
should govern the extent of liability —  remains irresistible to reason 
and all intelligent notions of fairness."11’0

The fundamental principle of fairness that supports the compara­
tive negligence system also strongly supports the adoption of implied 
partial indemnity or comparative contribution for fault-based loss allo­
cation among concurrently negligent d e fe n d a n ts .101 For example,

157. A system dividing tortfeasors into two categories would result where pro rata
contribution applies to all concurrently negligent tortfeasors except those determined
to be non-participating, passive, or secondary. These tortfeasors would be entitled lo indemnity.

158. Partial indemnity and comparative contribution arc iden'ical in outcome. Im­
plied partial indemnity is used by some courts to accomplish apportionment based on
relative fault where no statutory scheme accomplishes this. See generally Comment, 
supra ik 32, at 130-44.

159. uoth implied partial indemnity and comparative negligence apportion los‘ 
among defendant tortfeasors according to their relative degrees of fault. Apportion­
ment by fault parallels the notion of comparative negligence and should be adopted in 
comparative negligence jurisdictions. U n ifo rm  C o m p a ra tiv e  F a u i.t  A ct, 12 
U.L.A. Supp. 39, 40 commissioners' prefatory note (1985). Once a jury has appor­
tioned fault in a plaintiffs action under the comparative negligence rule, it is intui­
tively unfair to require pro rata contribution among defendants. See supra note 155.

160. Kaatz v. Slate. 540 l\2d 1037, 1048 (quoting Li v. Yellow Cab Co., 13 Cal. 3d
804, 810. 532 P.2d 1226, 1230-31, lib  Cal. Rptr. 858, 862 (1975) (footnotes omitted)).
The court also quoted the following strong language from Li; “The essence of that
criticism [of contributory negligence] has been constant and clear: the doctrine is
inequitable in its operation because it fails to distribute responsibility in proportion to
fault. Against this have been raised several arguments in justification, but none have 
proved even remotely adequate to the task." /cl.

161. Cf. Sowle & Conkle, Coir,parative Megligence Versus the Constitutional Guar-
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under the current rule of pro r; \a contribution, if D1 and D2 were 
concurrently negligent defendants, they each would be liable under 
pro rata contribution for 50% of the judgment. Under a t dative fault 
system, if a jury found D1 to be 9 0 %  at fault and D2 10% at fault, D1 
would be liable for 9 0 %  and D2  for 10% of the damages awarded to 
the plaintiff. In deciding whether to settle, the defendants would esti­
mate relative degrees if i-ult. Their estimates and presumably their 
settlements would more closely reflect actual culpability if litigation 
were expected to result in apportionment according to fault.

A  recent trend toward more eqr -ible treatment of concurrent 
tortfeasors is evident.162 The first step toward embracing this trend in

a ii tee o f  Equal Protection: A Hypothetical Judicial Decision, 1979 D u k e  L.J. 10f,3, 
1124-33 (presenting a constitutional argument that there is no legally significant differ­
ence between a negligent plaintifT and a negligent defendant, each seeking to share a 
tort loss; there is no legitimate and meaningful government interest in treating the two 
categories differently; and the plaintiff-dcf'-ndant allocation rules should match the 
defendant-dcfendant allocation rules).

162. See Kaatz. 540 P.2d at 10-49. Apportioning loss among wrongdoers based 
upon relative fault appears to represent the modem wisdom in this area of jurispru­
dence. I'ROSSER, supra note 1 6 , § 51, at 344-45. The Prosser treatise recognizes that 
changes in the law of contribution and relative fault will make courts reconsider in­
demnity rules. Now that the choice is no longer between the two stiff alternatives of 
pro rata contribution and total loss-shifting indemnity, comparative fault modifica­
tions have sun aud can be expected to continue. Confusion over labels should not 
diseour ’pts to modify the law. Id. at 344; sec Kaatz, 540 P.2d at 1047 (recog­
nizing . ,:J in the majority of American jurisdictions toward comparative fault
systems); U n ifo rm  C o m p a ra tiv e  F a u l t  A c t ,  12 U.L.A. Supp. 39 commissioners’ 
prefatory note (1985); Ferrini, supra note 64, at 258, 260. See generally Comment, 
supra note 43; Williams & Davidson, supra note 43, at 175-76.

In Vertecs the Alaska Supreme Court relied in part on American Motorcycle 
Ass’n, Inc. v. Superior Court, 20 Cai. 3d 578, 578 P.2d 899, 146 Cal. Rptr. 182(1978), 
for its statement that the doctrine of implied indemnity has left indemnity jurispru­
dence in disarray. See Vertecs, 661 P.2d at 624 n.12. In American Motorcycle Ass’n. 
the California court avoided potential problems resulting from vague standards for 
’’active-passive’’ indemnity by permitting implied partial indemnity. Sec American 
Motorcycle Ass’n, 20 Cal. 3d at 595, 608, 578 P.2d at 910, 918, 146 Cal. Rptr. at 191, 
199. The development of implied partial indemnity in California demonstrates two 
important points. First, the new doctrine highlights the current movement toward the 
development of equitable loss-shifting among wrongdoers. See, e.g.. III. A n n . S ta t .  
ch. 70, §§ 301-05 (Smith-IIurd Supp. 1983) (codifying comparative contribution —  
shifting loss according to relative degrees of fault — two years after the Illinois 
Supreme Court judicially created that right in Skinner v. Reed-I’rentice Div. Packing 
Mach. Co., 70 111. 2d 1, 374 N.F.2d 439 (1977), modified, 70 III. 2d 16. cert, denied. 
436 U.S. 946 (1978)); Comment, supra note 43, at 173.

Initially, indemnity jurisprudence was expanded to promote the goal of requiring 
each tortfeasor to bear the burden of the loss commensurate with his culpability. 
Later, courts and legislatures softened the harsh elfeets of all-or-nothing loss shifting 
by adopting comparative negligence. Comparative contribution is the next logical link 
in the evolution of these remedies. The Alaska Supreme Court joined this movement 
hv judicially creating comparative negligence and noting that it requires amendment
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Alaska was perhaps the supreme court’s ctnfer.ient in Kaatz that it is 
willing to accept jury verdicts apportioning fault, even though not 
“precisely scientific,” in order to avoid the harshness of contributory 
negligence.;o3 The judicial efficiency and vagueness arguments ad­
vanced by opponents of comparative negligence were rejected by the 
court in Kaatz:

Judicial administration of the [comparative negligence] rule has not 
presented insuperable difficulties in those jurisdictions which have 
long employed it. Experience has not borne out the argument that 
comparative negligence is difficult for courts and juries to apply.

Similarly, careful studies tend to show that settlement of cases 
can be achieved as readily under the comparative negligence system 
as under the contributory negligence rule.164

The supreme court has indicated the importance of altering the unfair 
rule of statutory pro rata contribution in Alaska.165 In State v. 
Guinn,166 decided one year after the court adopted comparative negli­
gence, the court said in a footnote: “W e  are cognizant that this court’s 
adoption of the doctrine of comparative negligence in Kaatz v. State 
will require amendment of Alaska’s Uniform Contribution Among 
Tortfeasors Act.”167 Similarly, in Vertecs, the Alaska Supieme Court 
recognized that "pro rata contribution may not in all cases be the most 
fair method of loss-shifting . . . .”168

The Alaska Supreme Court could have taken the initiative and 
adopted implied partial indemnity.16'7 Judicial action in the face of 
legislative silence or indecision in the field of loss allocation is not new

of Alaska’s Contribution Act. Sec State v. Guinn, 555 P.2d 530, 547 n.42 (Alaska 
1976).

The second point highlighted by the development of implied partial indemnity is 
the crucial role the judiciary has played in the development of equitable loss shifting. 
In New York, for example, the judicial adoption of the implied partial indemnity 
doctrine was followed by legislative enactment of a comparative contribution statute 
two years later. See N.Y. Civ. Pkac. Law §§ 1401-04 (McKinney 1976). The same 
process occurred in Illinois. See Comment, supra note 43, at 173. The Alaska 
Supreme Court has performed an equally significant role in the field of loss allocation. 
Alaska is one of a few states where the old contributory negligence rule was replaced 
by the judiciary witii comparative negligence. The Kaatz decision was a judicial re­
sponse to nine years of legislative indecision. See infra note 170 and accompanying 
text.

163. Kaatz, 540 l’.2d at 1048. Juries may naturally want to apportion damages in 
cases of great disparity of fault. See supra note 155.

164. Kaatz, 540 P.2d at 1048 (footnote omitted).
165. Guinn, 555 P.2d at 547 n.42; see also Arctic Structures, 605 l\2d at 435 n.29.
166. 555 P.2d 530 (Alaska 1976).
167. Id. at 547 n.42 (citations omitted).
168. I'ertecs. 661 P.2d at 625.
169. It has been noted recently that courts have more flexibility to modify common

law indemnity than they do to modify statutory pro rata contribution; nevertheless,
the respective role o f the legislature should be considered. See Pkossuk, supra note

1985] COMPARATIVE CONTRIBUTION 155

in Alaska. The judicial adoption of comparative negligence in Kaatz 
occurred nine years after the legislature first considered, but failed to 
enact, a bill to adopt comparative negligence.170 At the time Kaatz 
was decided, at least twenty-six states had enacted comparative negli­
gence statutes, but only three states, including Alaska, had judicially 
adopted the doctrine.171 In contrast, the Alaska Supreme Court took 
a passive role in 1979 when it “considered and rejected] judicial crea­
tion of a partial indemnity rule of law.” without ever discussing the 
doctrine in its opinion.172 Similarly, the decision in Vertecs demon­
strates that the Alaska Supreme Court is reluctant to intrude on the 

legislative role.
Clearly, the court believes that adopting implied indemnity would 

offend the policies of the Contribution Act. Thus, the court w nuld 
almost certainly believe that adopting implied partial indemnity would 
be a far greater intrusion on the statutory pro rata mechanism, be­
cause implied partial indemnity would replace statuto.y contribution 
rather than supplement it in certain cases. Therefore, it is unlikely 
that the court will reconsider its rejection of implied partial indemnity 

in light of the decision in Vertecs.

B. Suggested Legislative Amendments to the Contribution Act to

Permit Comparative Contribution

It is time for the Alaska legislature to replace its rigid pro rata 
contribution rule with the comparative fault provision proposed by the 
House Judiciary Committee in 1970.173 States that have adopted a 
comparative fault system for plaintiffs, as Alaska did in Kaatz, should 
also adopt a comparative fault system for defendants.174 The Alaska 
legislature could accept the judicial invitations and enact comparative 
contribution by simply amending the Contribution Act provision that 
provides: "in determining the pro rata shares of tortfeasors in the et. •

16, § 51, at 344; see also id. § 3, at 20 (at least one current commentator believes 
courts should be more active in re-examining outmoded statutes).

170. For a brief recount of the unsuccessful attempts to pass comparative negli­
gence legislation in Alaska, see Williams & Davidson, supra note 43, at 175 n.5.

171. See id. at 175 & nn.2-4.
172. Arctic Structures, 605 P.2d at 435 n.27.
173. See Heft, Spreading the Harden: The Better Way to Accomplish Contribution 

Is by Comparative Negligence, 22 Fed. Ins. C o u n s e l  Q. 37 (Summer 1972) (urging 
the adoption of comparative contribution and offering practical suggestions for attor­
neys who may later work with the doctrine); Note, Reconciling Comparative Negli­
gence, Contribution, and Joint and Several Liability, 34 W ash, & Li-;e L. Rev. 1159 
(1977) (urging the adoption of comparative contribution); see also supra note 50.

174. See U n ie o k m  C o m p a r a t iv e  F a u l t  Acr, 12 U.L.A. Supp. 39, 40 commis­
sioners’ prefatory note (1985) (suggesting the enactment of a comparative contribution

statute).
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tire liability . . . their relative degrees of fhult shall not be consid­
ered.”175 The amendment should allow consideration of relative fault. 
For clarity, the statute should also be amended by replacing the phiase 
“pro rata share” with “equitable share” wherever it appears in the 
Contribution Act.

In 1983, the Alaska Supreme Court recommended an amendment 
along these lines:

We question whether the ru le  [p roh ib iting  considera tion o f re la tive 
fa u lt] *‘d is tr ib u te [s ] the responsib ility equ itab ly  among those who 
are jo in t ly  lia b le ."  . . . W h ile  the question o f whether the A ct 
shou ld  be amended is a matter com m itted to the judgm en t o f the 
leg is la tu re , it is our view  that where one jo in t to rtfeasor seeks con­
tr ibu tion  from  another, the tortfeasor’s “pro ra ta  share” shou ld  
mean a share proportionate to his com parative fau lt. W e add that 
such a ru le  w ou ld  not underm ine the ru le  o f jo in t and several lia b il­
ity  announced in  A r c t i c  S t ru c tu r e s ,  I n c .  v. W e d m o re . W e in v ite  leg­
is la tive consideration o f th is aspect o f the A c t .170
The Uniform Comparative Fault Act (UCFA) would provide gui­

dance to those drafting an amendment to the Contribution Act.177 
The U C F A  is the most recent product of the National Conference of 
Commissioners on Uniform State Laws, approved in 1977, and is ex­
pressly intended to replace the 1955 pro rata Uniform Contribution 
A m o n g  Tortfeasors Act in those states that have adopted comparative 
negligence.178 The U C F A  requires that percentages of fault be estab­
lished for each party in an action, including a plaintiff who is contribu- 
torily at fault.179 The basis for contribution is each party’s established 
equitable share, determined by conside : g relative degrees of fault in 
light of the nature of the conduct a-- ' hs causal relationship to the 
damages.180 Joint and several liabilû  is retained, but reallocation of 
uncollectible shares occurs among all negligent parties, including neg­
ligent plaintiffs.181

V . C o n c l u s io n

The doctrines of implied indemni! / and contribution were devel­
oped to remove common law obstacles to the fair allocation of tort 
loss. Alaska’s tort locs allocation system is gradually advancing to­
ward the goal of fairness, paralleling the increasing confidence in the 
judicial system’s ability to apportion fault accurately and efficiently.

175. A l a s k a  S t a t . § 09.16.020 (1983).
176. Criterion Ins. Co. v. Lailala, 658 P.2d 112, 118 n.l 1 (Alaska 1983) (citation 

omitted).
177. See 12 U.L.A. Supp. 39 (1985).
178. Id. at 40 commissioners’ prefatory note.
179. Id. § 2(a), at 43.
180. Id. § 2(b); se" id. at 43-44 commissioners’ comment (listing circumstances rel­

evant to determining relative fault).

The Alaska Supreme Court has participated in this development, most 
notably by adopting comparative negligence. Nonetheless, the court 
has cle. ly signalled its view that further improvement in this field 
requires the combined effort of the judiciary and the legislature.

The Alaska Supreme Court made it clear that, in light of the fact 

that the legislature chose and has left intact an equal sharing mecha­
nism, the court will not impose on the legislature the court’s view that 
contribution should be apportioned according to fault. As matters 
now stand, therefore, Alaska’s tort loss allocation system forces joint 
tortfeasors to share losses equally regardless of their relative degrees of 
fault. Given the court’s adherence to the statutory rule of pro rata 
contribution, its conclusion in Vertecs thnt adopting implied indemnity 
would create more uncertainty than it would resolve was correct. 
Rather than add a vague doctrine, Alaska should modernize its cur­
rent rules to accomplish their intended result. The tradeoff between 
fairness and efficiency is unnecessary. The conflict should be resolved 
by amending the Contribution Act to permit comparative contribu­
tion. This legislative action would implement a tort loss allocation 
system that matches each party’s liability with the percentage of d a m­

age for which he is responsible.
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•  In Los Angeles a driver nigh on drugs 
went through a stop sign and was broad- 
sided by another motorist. A 16-year-old 
passenger in his car was crippled and 
brain-damaged in the 1979 ciash Last 
March a jury returned a verdict o f S2.16 
million against the driver— and the City 
of Los Angeles. The city had failed to 
trim bushes that partly obstructed the 
view of the driver and was found to be 22 
percent liable. But unless the award is 
overturned on appeal, the city will pay 
nearly all o f it. The negligent driver has 
no money and three co-defendants set­
tled for their insurance policy limits— a 
total of S200.000. (Sills v. City o f  Los 
Angeles, C-3335W, San Fernando Superi­
or Court.)

•  In New York City 12 persons were 
killed and scores injured in u 1970 gas 
explosion caused by a restaurant owner 
who turned on a partly installed gas main 
that had been inspected by the city. A 
jury found the city 4 percent negligent, 
but the verdict exposed the city to mil­
lions of dollars in damages because the 
defendants most at fault were bankrupt. 
But the city was lucky; the verdict was 
reversed on other grounds in 1983. (O ' 
Connor v. C ity o f  New York, 447 N .E .2d
33.)

•  In San D ieg o  a university soccer  
player was a passenger in a car on the 
scenic Torrey Pines Road when a speed­
ing drunk driver crossed the center line 
on a curve and smashed into the car, 
killing two o f his teammates and render­
ing him quadriplegic. The drunk driver 
offered his insurance policy lim its o f  
$25,000. The city also was named as a 
defendant on a claim for faulty road 
design. Rather than risk a jury trial, the 
city settled in 1983— for SI.6 million. 
(D uggan v. C ity  o f  Sati D iego , Civ.

484152, San Diego Superior Court.)
Across the nation these judgments and 

settlements have become more common, 
especially in catastrophic injury cases. 
Public entities, often dragged into cases 
js defendants with scant liability expo­
sure, find themselves the target defend­
ants forced to pay off the entire judgment 
when codefcndants can’t pay. The real 
villain, public officials say, is the doctrine 
of joint and several liability.

C hanging the ancien t doctrine
Fourteen states have limited or abol­

ished the doctrine in recent years. Munic­
ipal officials and some lawmakers want 
the doctrine changed, and pending legis­
lation  in C aliforn ia  and N ew  York 
— home of the nation’s largest personal 
injury verdicts— would doom the joint- 
and-several rule, if enacted.

Developed over centuries by English 
and American courts, the dictates 
that when a person is injured by the joint 
acts of several people, liability is indivisi­
ble. That means, in practical terms, a 
plaintiff can collect an awmd from the 
defendants mosf able to pay— those with 
"deep pockets."

The rationale is basic faimess. "Who 
should suffer, the innocent victim or one 
of the wrongdoers who can afford to 
pay?" said James Frayne, executive direc­
tor of the California Trial Lawyers Asso­
ciation. He and CTLA president Robert
B. Steinberg o f Los Angeles also contend 
that the joint-and-several rule acts as a 
deterrent— forcing cities, for instance, to 
trim trees that could obscure a motorist’s 
vision  and lead to an a cc id en t— and 
keeps a penniless victim from going on 
welfare.

“These cases are not that easy to win," 
Steinberg said. "So when the city is in­
cluded, the jury has got to be pretty 
darned convinced the city was at least 
partially liable.”

"The nature of the beast is such that 
it’s the single greatest problem that cities 
face in liability issues," said California 
State Assemblyman Alistcr McAlister, 
who is supporting a colleague's proposal 
to limit the liability of oublic bodies. And 
Jay B igg in s, consult.int to N ew  York 
City's Office of Mana gement and Budget, 
complained, “The entire public treasury 
is considered available to each and every 
plaintiff. They’re treating government as 
the ultimate insurer."

The League of California Cities has 
compiled figures from 134 cities statewide 
on cases involving joint and several liabil­
ity. It found that those cities paid more 
than $15.5 million in settlements and 
judgments during the fiscal year ending in 
June 19S4. Two years earlier the same 
cities paid out S4.5 million. That kind of u 
hike has forced insurance carriers either 
to raise premiums drastically— 300 per­
cent to 450 percent for one group of 
California cities— or to stop writing lia­
bility policies for public entities.

It is the hand of the insurance industry 
that the phmtiffs' trial bar sees behind 
the current efforts to abolish or modify 
the rule.

"Insurance companies have sold public 
entities a bill o f goods that would save 
them millions and millions of dollars if 
they could have the joint-and-several • ulc 
ch an ged ,” said Frayne. A lthough his 
group killed four bills to limit the rule in 
the last five years, Frayne admits the fight 
this year will be the toughest ever. Not 
only is the League of California Cities 
better organized, he said, but more legis­
lators are sensitive to the needs of local 
governments because they once served 
on those bodies.

E\’en if no state changes the rule this 
year, lobbyists for public entities believe 
that change is inevitable. “We're very 
confident that’, at some time, we will 
succeed  because the joint-and-several
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States abolishing joint and several liability
New Hampshire and Vermont 

Abolished the rule in favor of several 
liability in 1981. N.H. Rev.Stat.Ann. Sec. 
507:7-a; Vt. Slat. Ann. Tit. 12, Sec. 1036.

Kansas
Abolished the rule in 1978 case that 

interpreted a 1976 comparative negligence 
statute. Drown v. Krill, 580 P.2d 867, held 
that the rule does not a r' 'v in comparative 
negligence cases but '.hat several liability 
does.

Ohio
Abolished the rule in favor of several 

liability in 1980. O hio  R ev .Code  Sec. 
2315.19(A)(2).

New Mexico
Abolished the rule in favor of several 

liability through state supreme court deci­
sions that adopted comparative negligence. ScotI v. Rizzo, 634 P.2d 1234 (I981J; Bart­lett v. S'ew Mexico Welding Supply Inc., 
646 P.2d 579 (1982).

States with limitations on joint and several liability
amount. Iowa 1984 Act, Sees. 668.1-668.3, 
619.17.

Nevada, Texas, Indiana, Louisiana, Ore­
gon, Pennsylvania

Limited the rule so that it applies only 
when plaintiff's negligence is less than de­
fendant's. Otherwise, several liability ap­
plies when plaintiff’s negligence is greater 
than defendant's. Nev. Rev.Stat. Sec. 
41.141(3) (1975); Tex. Rev.Civ.Stat.Ann. 
Art. 2212(a) (Vernon's Supp. 1982, 83, 
85); Indiana SB-287 (1985); La. Civ. Code 
Ann. Art. 2324 (1982); Or. Rev.Stat. Sec. 
18.485 (1983); 42 Pa. C.S. Secs. 7102(b), 
8322 et seq; General State Authority v. Sutter Corp., 452 A.2d 75 (1982).

Iowa
Limited the rule so it would not apply to 

defendants found to bear less than 50 per­
cent of total fault assigned to all parties, 
leaving them liable for their several

Minnesota
Limited the rule only to point, at which 

the share of an uncollectible defendant's 
damages would be reallocated among all 
others, including partially negligent plain­
tiff. Minn. Stat.Ann. Sec. 604.01(1).

Oklahoma
Limited the rule to cases where damages 

cannot be apportioned or when plaintiff is 
not at fault. Law bach i\ Morgan, 588 P. 2d 
1071 (1978); Boyles v. Oklahoma Natural Gas Co., 619 P.2d 613 (1980).

Sources: City of New York Law Depart­
ment; Michael K. Stcenson, William 
Mitchell School of Law, St. Paul, Minn; 
Ohio Municipal League.

P
rob lem  becom es more severe every  
ca r ," .sa id  Kenneth Em anuels, who  

heads the lobbying, team for the Califor­
nia league. State Sen. John F. Foran, who 
introduced one of those previous bills and 
reintroduced it this session, said, “I’ve 
never seen  a bill as controversial as this 
c^ e pass in the first or second session."

A new generation of lawsuits
One reason joint and several liability 

has becom e mori of a problem for public 
entities is that more plaintiffs arc going to 
court. It used to be that injured persons 
whose own negligence, no matter how 
minor, contributed to their injuries could 
not sue anyone else. Contributory negli­
gence is still the rule in five states, but the 
rest o f  the nation has adopted compara­
tive n eg lig en ce  statutes, which allow  
partly  negligent plaintiffs to recover  
damages— minus the percentage of their 
own fault— from others who caused their 
in ju ries. M ost o f the "com parative"  
states bar recovery if the plaintiff is 50 or 
51 percent negligent.

A s com parative negligence opened  
courtroom doors to a new generation of 
law su its in the 1970s, public officials 
began questioning whether the rationale 
for joint and several liability used for 
non-negligent plaintiffs ought to apply in 
cases brought by partly negligent plain­
tiffs. Fairness, they claim, also dictates 
that plaintiffs bear more of the responsi- ' 
bility for their own negligence.

“If you  give more people the oppor­
tunity to  recover damages, you also  
should give them the risk of assuming an 
unrecoverable judgment,” said David  
Lyons, legal counsel to the legislative 
service bureau in Iowa, one of nine states 
that have modified the rule. Five other 
states have abolished it.

But it is the innocent plaintiff, the one 
who would not be barred by any contrib­
utory negligence law, who forms the big­
gest obstacle to those seeking to change 
the rule. “If we go to the legislature with 
all potential allies on our side and we 
oon't have an answer for how we can take 
care o f  innocent victims, we’ll have a 
hard road ahead," said San Diego City 
Attorney John W. Witt.

The Iow a rule
Iowa thinks it has at least one answer. 

After the Iowa Supreme Court adopted 
pure comparative negligence in Decem ­
ber 1982 and retained joint and several 
liability in a case a year later, the legisla­
ture went into action, Lyons said, with an 
idea o f  preventing “some .me who’s more 
at fault” from benefiting in a lawsuit.

First, the legislature adopted a modified 
50 percent comparative fault law; then it 
altered the joint-and-several rule.

Under the Iowa law, >’oint and several 
liability remains in effect ga in st defend­
ants who. arc more at fault than the 
plaintiff. But a defendant less negligent 
than a plaintiff pays only the percent of 
the award for which he is liable. So if a 
plaintiff is 20 percent negligent, one de­
fendant is 10 percent negligent and an­
other defendant is 70 percent negligent, 
the plaintiff can collect only 10 percent of 
any award from the first defendant but 
could collect either 70 percent or the full 
8f icrcent of the award from the second 
dcn.ndant.

In Minnesota the same facts would 
present a different outcome under that 
state’s modified joint-and-several rule, 
said Michael K. Steenson, a tort law 
professor at William Mitchell College of 
Law in St. Paul. The state retains the rule 
except in cases with a judgment-proof 
defendant. In those cases the share of 
damages from that defendant is reallocat­
ed to all others, including a partly negli­
gent plaintiff.

In some states that have abolished joint

and several liability, court decisions have 
reimposcd it in limited situations. In New  
Hampshire, for instance, the rule is re­
vived when, because o f immunities or 
procedural bars, the plaintiff can collect 
from only one defendant. Kansas, New  
Mexico, Ohio it-d Vermont also have 
abolished the rule.

No m ore de*p pockets
Foran’s California bill provides that all 

defendants would pay for pain and suffer­
ing losses "based on their fault rather 
than on the size of their pocketbooks,” 
he says. In other words, if a city is 20 
percent liable, it would only pay 20 per­
cent of any award for pain and suffering, 
the noneconomic damages that provide 
plaintiffs with most of the mon-.y against 
public entities. The bill would not limit 
the amount of money defendants would 
have to pay for such damages as medical 
expenses or lost wages. An identical bill, 
introduced in February 1983, was amend­
ed to apply only when a defendant was 
less than 40 percent liable. The amended 
version died in committee.

“Thrre must be comparable degrees of 
fau lt,"  Foran m aintains. "E quity de­
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mands that a defendant found 10 percent 
at fault pay only 10 percent of the verdict. 
One injustice shouldn't provoke another 
injustice. As more flagrant cases com e to  
the forefront, people will com e to realize 
this isn’t free m oney. It’s taxp ayers’ 
money. Aod if we don’t do something, 
wc’l! have to curtail other services."

Bi * California A ssem blym an Elihu  
Harris, who chairs the judiciary com mit­
tee that killed Form's previous bill, is 
troubled by the proposal. First, he said, 
potential "deep pocket"  defendants—  
manufacturers, hospitals and insurance 
companies— arc better able to handle the 
burden of paying damages than the in­
jured victims arc.

Harris also believes that statistics are 
misleading. "1 want hard exam ples,” he 
said. "Statistics on cases settled could 
mean defense lawyers arc lazy. There are 
not many case,, and those cases that exist 
are decided by jurors who will have to 
pay the verdicts in taxes."

Limiting liability
Arguments to abolish cr modify the 

joint-and-se\eral rule may have m ore 
merit, he said, if they are limited to the 
public sector and to cases in which liabili­
ty is only incidental or passive, such as an 
accident caused by a speeding drunk driv­
er on a road others have used safely. But 
a 1982 bill abolishing joint and several 
liability for only California public entities 
was defeated when other target defend­
ants sided with the trial lawyers to urge its 
defeat.

New York City o ffic ia ls , h o w ev er , 
think a bill limited to local governments 
will pass the state legislature. "We think 
public entities arc distinguishable from* 
other defendants because they're looking* 
out for the public welfare," said city 
consultant Biggins. “The indications are 
that other target defendants— doctors, 
hospitals and so forth— won't go over to 
the trial lawyers’ side to fight this bill.” 
To ensure support, the city sent manage­
ment and budget liaison McGrath to cit­
ies throughout the state on a year-long 
mission to explain the effects of joint and 
several liability on small cities as well as 
larger ones.

Ceilings on awards
New York City’s proposal goes further 

than just abolishing the joint-and-several 
rule for public entities. Besides allowing 
public entities to pay only their propor­
tionate share of liability, the bill would 
put a ceiling of 5150,000 per individual 
and $450,000 per occu rren ce on  any 
•ward and would force plaintiffs to prove

they had incurred at least 52,500 in medi­
cal expenses before they could collect 
damages for pain and suffering. The last 
provision, Biggins said, is “an attempt to 
establish objective standards" for pain 
and suffering. "We’re not saying people 
shouldn’t be compensated, we’re just say­
ing the numbers are not foreordained in 
heaven," he said.

In California and New York officials 
and attorneys for local governments be­
lieve the joint-and-several rule is creating 
a crisis. In California, especially, the tax- 
limiting initiative known as Proposition 
13 has made it difficult for public bodies 
to raise funds. Some local leaders be­
moan what the)' see as an impending 
spiral: By paying accident victims, cities

have to shift funds from other budgets 
such as s.reet repairs, leaving potholes or 
untrimmed bushes that might contribute 
to accident; and lead to more victims 
suing the p lies .

But o th er sta tes also are feeling  
squeezed by the rule. Colorado, Florida 
and Michigan, for instance, have legisla­
tive bills pending or planned for this year. 
"We see the rule as a major potential 
problem,” said Tami A. Tanoue, staff 
attorney for the C olorado M unicipal 
League, w hich is supporting a current bill 
in the state legislature. In Florida last 
year, the Florida Medical Association 
supported a ballot initiative to abolish 
joint and several liability, but the state 
Supreme Court struck it from the ballot 
because it improperly included other is­
sues.

In M ichigan settlem ents and judg­
ments against the state transportation 
department alone last year hit some 514 
million, said Stale Sen. Alan Cropsey, 
who noted that payments have been ris­
ing dramatically in th: last five years. An 
April 1982 state appellate court derision 
helped to spur awards against the depart- 
meat by rejecting the state’s claim for 
contribution and letting the joint-and- 
several rule force the state to pay nearly 
three times the amount of its liability, 
said Assis(pnt State Attorney General 
Ca:l Carlsen.

In that 1982 case a trucking firm had 
se ttled  a personal injury suit for 
SI50,000. In a later trial against the codc­
fendant s ta te , the plaintiff won 
51,299,400 but was found to be 60 per­
cent negligent. The state, which was 10 
percent negligent, had argued that the 
trucking firm should contribute to the 
award by paying another S239.820 for its 
30 percent share of the blame. But the 
court ruled that the amount of the settle­
ment was »he only setoff the state was 
entitled to. Carlsen said that with several 
liability the state would have had to pay 
on ly  $ 1 2 9 ,9 4 0 , instead o f 5369,760. 
B a c o n  v. M ich ig a n  D e p a r tm e n t o f  T ra n s ­
p o r ta t io n , 115 N.W . 2d. 382.

Cropsey said such cases have forced 
the state to settle more lawsuits to avoid 
llic possibility of higher jury verdicts. As 
Los A n g e les  D eputy County Counsel 
Charles V. Tackett put it: “ Many situa­
tions are extremely dangerous financially, 
and if we can work out a deal where we 
have a sure loss rather than the potential 
for an.-cxtraordinary loss, we take it.”

' ____________________________________________________________________________________  Journal
J a t r  s R .  G r a n c l l i  is  a rep o rte r  f o r  the 

L o s .n g c le s  Times.
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AS 0 9 .1 6 .0 1 0  THE QUESTION OF THE L IA B IL IT Y  OF PA RTIES

AS 0 9 . 1 6 . 0 2 0 ( 3 )  FOR CONTRIBUTION TO A COMMON JUDGMENT IS

AS 2 3 .3 0 .0 5 5  EXAMINED.

The Supreme Court of A laska held th a t  an employer 

ob liged  und e r  the  law to obta in  w o rk e r s '  

compensation in su r an c e  who fa i l s  to obtain it is  not 

re l ieved  from the ob ligat ion  to con tr ib u te  to a 

common judgm ent a g a in s t  a jo in t to rt fe a so r ;  the 

Court a g re ed  tha t when an employer s e cu r e s  

compensation in su r a n c e ,  a th ird  p a r t y ' s  c ro ss -c la im  

unde r  AS 0 9 .1 6 .0 1 0  for con tr ibu t ion  to the common 

judgment is  b a r red  by  the e x c lu s iv i t y  p ro v is io n s  of 

AS 2 3 . 3 0 . 0 5 5 .  S ta te  v .  Wien Air A la sk a , 619 P . 2d 

719 (A la ska  1 9 8 0 ) .  In th i s  s i tu a t io n ,  the Court 

concluded th a t  the employer shou ld  not rece ive  the 

protection o f the e x c lu s iv i t y  p ro v is io n  when it l ia s  

fa iled to se cu re  the payment of compensation; "The 

e x c lu s iv i t y  p rov is ion  is an in cen t ive  for compliance, 

not a reward  for noncom pliance ."  A de fendan t 

found to have  a le s s e r  d eg re e  o f fau lt  u rg ed  the 

Court to con s id e r  the re la t iv e  d e g re e s  of fau lt  a s  

found by the ju r y  in de term in ing  the amount of 

contr ibu t ion  in o rde r  to avo id  in ju s t ic e .  The Court 

ind icated  that it con s id ered  i t s e l f  bound by the 

proh ib it ion  in AS 0 9 .1 6 .0 2 0 (1  ) a g a in s t  co n s id e r in g  

the re la t iv e  d e g re e s  o f fa u lt .  That law makes the 

que st ion  o f the  fa ir  d iv is io n  of con tr ibu t ion  a 

"que st ion  for the le g i s l a t u r e , "  c it in g  C rite r ion  

In su ran ce  v .  L a i t a la , 658 P . 2d 112 , 118 n .  11

^A laska 1 9 8 3 ) .  "We re fu se  to avo id  the c lear  

lan gu age  of s u b p a r a g r a p h  ( 1 )  p roh ib it in g  

con tr ibu t ion  acco rd ing  to re la t iv e  fau lt  by  re ly in g
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on our s ta tu to ry  power to avoid in ju s t ic e  found in 

s u b p a r a g r a p h  ( 3 ) . "  Eh red t v .  DeHav il land A irc ra ft  

Co. o f C an ad a , 705 P . 2d 913 .

The sect ion  in que st ion  (a n d ,  in fa c t ,  the en t ire  

c h ap te r )  h a s  c rea ted  prob lem s s in ce  the C ou rt 's  

dec is ion  on "com parat ive  n e g l ig en ce "  in Kaatz v .  

S t a t e , 540 P . 2d 1037 (A la ska  1 9 7 5 ) .  The Court ha s 

in v ited  le g i s la t iv e  rev iew  of the ch ap te r  a number 

o f  t im es . Rev iew  is  recommended.

i
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& 09.16.010 A l a s k a  S t a t u t e s § 09.16.010

C o n tra c t  p rov id ing  for indem nity  
liability not p reclud ed . — A contract 
executed in good faith, providing for a 
measure of indemnity liability, is not 
precluded by this section. C ity  of Juneau v. 
Alaska Elec. Ligh t & Power Co., Sup. Ct.

Op. No. 2265 (File  No. 47951. 622 P.2d 954 
(19811.

C ited  in Kastner v. Toombs, Sup. Ct. 
O.i. No. 2087 (File  No. 4119), 611 P.2d 62 
(1980).

Co lla tera l re ferences. — 18 A.m. Jur. 
2d, Contribution, 55 33-57; 74 A m  Jur. 
2d, Torta, 55 78, 86.

18 C J .S .,  Contribution, 55 2.6,8,11-13. 
Manufacturer and dealer or distributor 

as joint or concurrent tortfeasors, 97 
A LR2d 811.

Financial worth of one or more of several 
joint defendants as proper matter for con­

sideration in fixing punitive damages, 9 
A LR 3d  692.

Voluntary payment into court of judg­
ment against one joint tortfeasor as 
release of others, 40 ALR3d 1181.

What statute o f limitations applies to 
action for contribution against joint tort­
feasor, 57 A LR3d 927.

Sec. 09.16.010. Right to contribution, (a) Except as otherwise 
provided in this chapter, where two or more persons become jointly or 
severally liable in tort for the same injury to person or property or for 
the same wrongful death, there is a right of contribution among them 
even though judgment has not been recovered against all or any of 
them.

(b) The right of contribution exists only in favor of a tortfeasor who 
has paid more than that tortfeasor’s pro rata share of the common 
liability, and the total recovery of that tortfeasor is limited to the 
amount paid in excess of the pro rata share. No tirtfeusor is compelled 
to make contribution beyond the tortfeasor’s pro rata share of the 
entire liability.

(c) There is no right of contribution in favor of any tortfeasor who 
has intentionally caused or contributed to the injury or wrongful death.

(d) A  tortfeasor who enters into a settlement with a claimant is not 
entitled to recover contribution from another tortfeasor whose liability 
for the injury or wrongful death is not extinguished by the settlement 
nor in respect to any amount paid in a settlement which is in excess of 
what was reasonable.

(e) A  liability insurer, who by payment has discharged in full or in 
part the liability of a tortfeasor and has thereby discharged in full its 
obligation as insurer, is subrogated to the tortfeasor's right of 
contrib '.ion to the extent of the amount it has paid in excess of the 
tortfeasor’s pro rata share of the common liability. This provision docs 
not limit or impair any right of subrogation arising from any other 
relationship.

(f) This chapter does not impair any right of indemnity under 
existing law. If one tortfeasor is entitled to indemnity from another, the 
right of the indemnity obligee is for indemnity and not contribution,
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o s*. 622 P.2d 954

Tooin’os. Sup. Ct. 
119). 611 P.2d 62

§ 09.16.010

live damages, 9

Contract providing for indemnity 
liability not precluded. — See r ote 
under heading "Contract providing for 
indemnity liability not precluded" 
following chapter analysis. City of Juneau 
v. Alaska Elec. Light & Power Co., Sup. 
Ct. Op. No. 2265 (File No. 4795), 622 P.2d 
954 (1981).

Amendment of section required. — 
The supreme court's aooption of the doc­
trine of comparative negligence in Kantz 
v. State, Sup. Ct. Op. No. 1187 (File Nos. 
2259, 2291), 540 P.2d 1037 (1975), afTd :n 
part, rev'd in purl on other grounds, Sup. 
Ct. Op. No. 1536,572 P.2d 775 (1977), will 
require amendment of this section. State 
v. Guinn, Sup. Ct. Op. No. 1315 (File No. 
2451), 555 P.2d 530 (1976).

Rule of joint and several liability not 
abrogated. — This chapter introduced 
the concept of pro rata contribution among 
tort-fensors but it did not abrogate the doc­
trine of joint nnd several liability which 
ultimately makes each concuiTently negli­
gent defendant liable for the whole of the 
plaintifTs loss where the co-defendants 
turn out to bs insolvent. Arctic Structures, 
Inc. v. Wedmore, Sup. Ct. Op. No. 1993 
(File Nos. 3633, 3654), 605 P.2d 426 
(1979).

Or judicially modified. — In light of 
Alaska’s existing pro rata legislative 
scheme for apportionment of damages 
among joint tort-feasors and the public 
policies implemented by the legislation, 
the common law rule of joint nnd several 
liability should not be judicially modified. 
Arctic Structures, Inc. v. Wedmore, Sup. 
Ct. Op. No. 1993 (File Nos. 3633, 3654), 
605 P.2d 426 (1979).

Implied indemnity between con­
currently negligent tortfeasors. — Pub­
lic policy dictates that Alaska should not 
adopt implied indemnity between con­
currently negligen tortfeasors. Vertecs

Corp. v. Reichhold Chems., Inc., Sup. Ct. 
Op. No. 2647 (File No. 6566), P.2d 
(1983); State Mechanical, Inc. v. Liquid 
Air, Inc., Sup. Ct. Op. No. 2684 (File Nos. 
6145,6172), P.2d (1983).

When post-judgment agreement 
establishes right to contribution. — 
Tne main requirement for a post-judgment 
agree,nent to be considered a satisfaction 
establishing a right to pro rata 
contribution is that it terminate the 
litigation. Criterion InB . Co. v. Laitala, 
Sup. Ct. Op. No. 2599 (File No. 6014), 658 
P.2d 112 (1983).

Challenge to reasonableness of 
post-judgment settlem ent — The right 
to challenge the reasonableness of the 
post-judgment settlement pursuant to sub­
section (d) of this section was limited, 
under the facts of the cese, to onl.v j deter­
mination of whether the amount was rea­
sonable in light of the plaintifTs injuries 
and the likelihood of the jury award being 
upheld on appeal. Criterion Ins. Co. v. 
Laitala, Sup. Ct. Op. No. 2599 (File No. 
6014' x.58 P.2d 112 (1983).

Re< uction o f settlement by nmount 
o f pr or settlem ent — Neither this sec­
tion, 09.16,040 nor common sense 
requir !s that one settlement be reduced by 
the amount of a prior settlement. 
Continent J Ins. Co. v. Bayless & Roberts, 
Inc., Sup. Ct. Op. No. 2032 (File Nos. 2922, 
2923), 608 P 2d 281 (1980).

Applied in Alaska Airlines v. Sweat, 
Sup. Ct. Op. No. 1464 (File Nos. 2912, 
3103), 568 P.2d 916 (1977).

Quoted in Insurance Co. of N. Am. v. 
State Farm Mut. Auto. Ins. Co., Sup. Ct. 
Op. No, 2675 (File No. 5700), P.2d 
(1983).

Cited in Howey v. Uniled States, 481 
F.2d 1187 (9th Cir. 1973); Mncey v. United 
States, 454 F. Supp. 684 (D. Alaska 1978).
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and the indemnity obligor is not entitled to contribution from the obli­
gee for any portion of the indemnity obligation.
(g) This chapter does not apply to breaches of trust or of other 

fiduciary obligation. (§ 1 ch 80 SLA 1970; a m  § 13 eh 59 SLA 1982)

Effect o f amendments. — The 1982 Legislative history reports. — For
amendment substituted "of for "or" in the report on ch. 80, SLA 1970 (SSSB 245
first sentence of subsection (0. IFCC]), see 1970 House Journal, p. 437.

NOTES TO DECISIONS



A l a s k a  S t a t u t e s

(tight or tortfeasor initially causing 
injury to recover indemnity cr 
contribution from medical attendant 
causing new injury or aggravating injury’ 
in course of treatment, 8 ALR3d 639.

Tortfeasor’s general release of 
cotortfeasor as affecting former's right of 
contribution ugainst cotori feasor, 34 
ALR3d 1374.

Validity and effect of agreement with 
one cotortfeasor setting aside his maxi­
mum liability nnd providing for reduction 
or extinguishment thereof relative to 
recovery against nonagrecing cotortfeasor, 
65 ALR3d 602.

Legal malpractice: defendant's right to 
contribution or indemnity from original 
tortfeasor, 20 ALR4th 338.

Collateral references. — Liability of 
several persons guilty of acts one of which 
alone caused injury, in absence of showing 
sb to whose act was the cause, 5 ALR2d 98.

Release of, or covenant not to sue, one 
primarily liable for tort, but expressly 
reserving rights against one secondarily 
liable, as bar to recovery against latter, 20 
ALR2d 1044.

Release of on of joint nnd several 
defalcating tort asors as releasing 
insurer which we? surely on fidelity bond 
of each, 35 ALR2< U22.

Insured's releat, of tortfeasor before 
settlement by insur r as releasing insurer 
from liability, 38 Ai Vt2d 1095.

Manner of crediting one tortfeasor with 
amount paid by another for release or 
covenant not to sue, 94 ALR2d 352.

Sec. 09.16.020. Pro rata shares. In determining the pro rata 
shares of tortfeasors in the entire lia.,.lity
(1) their relative degrees of fault shall not be considered;
(2) if equity requires, the collective liability of some as a group 

constitutes a single share; and
(3) principles of equity applicable to contribution generally shall 

apply. (§ 1 ch 80 SI-A 1970)

NOTES TO DECISIONS

Contract providing for indemnity 
liability not precluded. — See note 
under heading "Contract providing for 
indemnity liability not precluded" 
following chapter analysis. City of Juneau 
v. Alaska Elec. Light & Power Co., Sup. 
Ct. Op. No. 2265 (File No. 4795), 622 P.2d 
954 (1981).

Rule of joint and several liability not 
abrogated. — This chapter introduced 
the concept of pro rata contribution among 
tort-feasors but it did not abrogate the doc­
trine of joint and several liability which 
ultimately makes each concurrently negli­
gent defendant liable for the whole of the 
plaintifTs loss where the co-defendants 
turn out to be insolvent Arctic Structures, 
Inc. v. Wedmore, Sup. Ct. Op. No. 1993 
(File Nos. 3633, 3654), 605 P.2d 426 
(1979).

Or judicially modified. — In light of 
Alaska's existing pro rata legislative 
scheme for apportionment of damages 
among joint tort-feasors and the public 
policies implemented by the legislation, 
the common law rule of joint and several 
liability should not be judicially modified. 
Arctic Structures, Inc. v. Wedmore, Sup. 
Ct. Op. No. 1993 (File Nos. 3633, 3654), 
605 P.2d 426 (1979).

Stated in Macey v. United States, 454 F. 
Supp. 684 (D. Alaska 1978); Criterion Ins. 
Co. v. Laitala, Sup. Ct. Op. No. 2599 (File 
No. 6014), 658 P.2d 112 (1983).

Cited in State Mechanical, Inc. v. Liq- 
» id Air, Inc., Sup. Ct. Op. No. 2684 (File 
Nos. 6145, 6172), P.2d r  383).

_r---
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Collateral references. — 82 Am. Jur. 
2d, Workmen's Compensation, §5 407- 
425.

101 CJ.S., Workmen's Compensation, 
»  918-935.

General or Bpccial employer’s liability 
for compensation to injured emj)li>y~e. 3 
ALR 1181; 34 ALR 768; 58 ALR 1467; 152 
ALR 816.

Concurrent or joint employment by sev­
eral employers. 30 ALR 1000; 58 ALR 
1395.

Specific grounds for commutation of 
payments under workmen's compensation 
^.t. 69 ALR 547.

Duty of receiver of self-insured employer 
to continue payments under workmen's 
compensation nward made prior to 
receivership. 94 ALR 863.

Fraud or mistake respecting amount of 
compensation to which employee was enti­
tled as ground for release from settlement 
or compromise of claim. 121 ALR 1270.

Insurance carrier’s liability for part of 
employer's liability attributable to viola­
tion of law or other misconduct on his part. 
1 ALR2d 407.

Sec. 23.30.050. Employer’s liability despite negligence of a 
third party. The liability of an employer for medical treatment is not 
affected by the fact that the employee was injured through the fault or 
negligence of a third party not in the same employ, until notice of 
election to sue has been given as required by AS 23.30.015(a) or suit 
has been brought against the third party without giving notice. The 
employer has, however, a cause of action against the third party to 
recover any amounts paid by the employer for the medical treatment 
in like manner as provided in A S  23.30.015(b). (§ 6(4) ch 193 SLA 
1959)

NOTES TO DECISIONS

"Recover” means payment. — The 
employer i b  subrogated to the right to 
"recover,” and the word "recover” means to 
get damages or compensation; not a judg­
ment hut the benefits of a judgment. It 
means payment. Andersen v. Pacific S.S. 
Co., 8 Alaska 291 (1931), decided under 
former law.

Employer is necessary party in 
action against third party. — By reason 
of the fact that the act gives to the 
employer the right to recover of a negli­

gent third party the nmount he has paid 
the employee, the employer is a necessary 
party to the action, which involves and 
should bind all parties upon the questions 
of defendant's negligence and the damages 
sustained by the plaintiff. Andersen v. 
Pacific S.S. Co., 8 Alaska 291 (1931), 
decided under former law.

Cited in Matanuska Elec. Ass’n v. 
Johnson, Sup. Ct. Op. No. 173 (File No. 
278), 386 P.2d 698 (1963).

Collateral references. — 81, 82 Am. 
Jur. 2d, Workmen’s Compensation, 
§§ 65-72, 403, 429-440.

101 CJ.S., Workmen’s Compensation, 
§§ 992-1011.

Sec. 23.30.055. Exclusiveness of liability. The liability of an 
employer prescribed in A S  23.30.045 is exclusive and in place of all 
other liability of the employer and any fellow employee to the
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employee, the employee’s legal representative, husband or wife, 
parents, dependents, next of kin, and anyone otherwise entitled to 
recover damages from the employer or fellow employee at law or in 
admiralty on account of the injury or death. However, if an employer 
fails to secure payment of compensation as required by this chapter, an 
injured employee or the employee's legal representative in case death 
results from the iiyury may elect to claim compensation under this 
chapter, or to maintain an action against the employer at law or in 
admiralty for damages on account of the injury or death. In that action 
the defendant may not plead as a defense that the injury was caused 
by the negligence of a fellow servant, or that the employee assumed the 
risk of the employment, or that the iryury was due to the contributory 
negligence of the employee. (§ 4 ch 193 SLA 1959; a m  § 1 ch 42 SLA 
1962)

Opinions o f attorney general. — 
While it is true that under the Alaska 
Workmen's Compensation Act, employers, 
including the state (AS 23.30.2G5), are 
excluded from admiralty liability, this 
exclusive liability provision cannot act os 
a limitation on suits against the slate 
under the federal maritime law once the 
state hns unqualifiedly waived its immun­
ity for negligent torts. 1963 Op. Att y Gen., 
No. 28.

So much of this section as limits the lia­
bility of employers in admiralty must be 
considered an invalid infringement on the 
federal jurisdiction. 1963 Op. Att’y Gen., 
No. 28.

All employees on the Alaska ferry sys­
tem who meet the classification of seamen 
or n embers of the crew within the scope of 
the Jones Act, 46 U.S.C. S 688, have an 
exclusive federal remedy within the terms 
of the Jones Act to the exclusion of the 
Alaska Workmen’s Compensation Act,

except as to those iryuries that occur in a 
situation of only local concern or fall 
within the "twilight zone" between local 
and federal jurisdiction. 1963 Op. Att’y 
Gen., No. 28.

The "twilight zone" between local nnd 
federal jurisdiction encompasses all those 
employments for which a reasonable argu­
ment can be made both for and against the 
application of a “late workmen’s com­
pensation low. 1963 }p. Att’y Gen., No. 28.

Seamen who come within the federal 
muritime jurisdiction for tort claims under 
the Jones Act, 46 U.S.C. S 688, can waive 
the federal remedy and elect to proceed 
under the Workmen’s Compensation Act. 
1963 Op. Att’y Gen., No. 28.

State ferry employees, who would be 
classified by their shore duties as 
longshoremen or harbor workers, are not 
subject to the Longshoremen’s and Harbor 
Workers' Compensation Act, 33 U.S.C. 
§ 901 ct seq. 1963 Op. Att'y Gen., No. 23.

NOTES TO DECISIONS

Constitutionality. — There is suffi­
cient justification for the workmen’s com­
pensation scheme, including the 
"exclufive liability" provision, for it to 
pass muster as having a rational basis — 

irven under the "less speculative, less def­
erential, more intensified means-to-end” 
application of that test. Wright v. Action 
Vending Co., Sup. Ct. Op. No. 1224 (File 
No. 1325), 544 P.2d 82 (1975).

The only classification in this section is 
that separating work-related and 
nonwork-related ir\juries. There is nothing 
inherently "suspect” ebout this classifi­

cation, n. r is appellant’s right to sue for 
loss of consortium so "fundamental" as to 
require a "compelling state interest" to 
uphold statutory interference. Wright v. 
Action Vending Co., Sup. Ct. Op. No. 1224 
(File No. 2325), 544 P.2d 82 (1975).

This section does not discriminate 
against v omen. Wright v. Action Vending 
Co., Sup. Ct. Op. No. 1224 (File No. 2325), 
544 P.fd 82 (1975).

The exclusive liability provision of this 
chaph r does not violate substantive due 
proces» since it has a reasonable 
relatic nship to a legitimate governmental

2s . . § 23.30.055
»
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Report to the Joint Committee of the 
California Legislature on Tort 

L iability  on the Problems 
Associated with American 

Motorcycle Association v. Superior 
Court*By John G  Fleming 

Table ol C entente Ih  John Ci. Fleming*

List of Recommendations

(1) Statutory confirmation of "pure" com­
parative negligence, and
(2) Adoption o f  the modified set-ofT 
formula in Section 3 of the Uniform Com­
parative Fault Act.

Recommendation /  (§ 8 ):

•
e-•.-Vo*1’

- r* f i,
■ -

• - ..

I Lot of Recommendations

1 Section | IMf 1-19# Comparative Negligence
| Section If American Motorcycle
Section III 22-:*, Joint and Several | uhtlilv
Section IV M 27-11), < "mparausc Contribution
Section V The "Joint Judgment'* Rule
Section VI IW 37-121 Th, ln.ol.cnl Ah.fni j....Ti.rtre.wr
Section VII <§!> 43-fy, The SciHmji low. loltfcA.o,
Section VIII (M 30471 Immtiniiic, nnd Worker.' CVtmpen.jhcn
Section IX 1§S M-7|| Hie Uniform Compar.ri.c 1 ,ull A, 1
Section X ■ M 72-73, Sure B,r iJrjM jnJ S 11 lS,

• This Article was prepared under the auspices of the < alifomia Leaidjtute hunt 
Committee on Tort Liability, and is published here with the permission of the Committee 
The Joint Committee on Tort Liability i% a legislative study committee composed of sis. 
Assemblymen and six Senators Ihe Chairman is Assemblyman John T Knos (l>-Rich - 
mond) and the Vice Chairman is Scnatorftchcn C» Reverb (R-Manhattan Hc.ik.hi

The Committee was formed in response to complaints tcgarJing the high cost of liabil­
ity insurance. and the reply Ol insurers that the uncertainty of the tor: liability system al­
lowed more frequent and higher recoveries for liability claims The recommended solution 
was a study and revision of ihe tort system to bring greater certainty to the Ijw Ihe Com­
mittee's scope of inquiry is the injury producing activities of tocict} the methods available 
for resolving conflict, and the determination * ! fair injury compensation and loss alltxjiton 
It is also charged with the responsibility of csaminir/ the liability insurance mechanism to 
*<c what changes. »f any, could assist m reduction of premiums

because of the controversy aroused by American Motorcycle Ass'n v Superior l »*urt. 
20 Cal ?d 57tt. 578 p Td HW. I4r Cal Rpir. 1*2 1 1078). the Committee requested Professor 
Fleming to identify and analyze those areas wh:%h are properly the subject of legislative 
action and which remain unrcsc bed in the opinion These areas include, but are not limited 
to. the necessary modification ol Code of C isil Procedure $$ 1*75 and following relative to 
contribution, settlement pnKcJurev and what constitutes a g»Hxl faith settlement, set o!b 
and cross claims, and intrafamili.it immunities I cltcr from \\ ilium C t icorgc. C**mnuUc» 
Counsel (on file with Ihe t/miing* /..;•* Jt-ufn.ih

•• MAD Phil DC I.. Oxford University Shannon Ovil t urner Professor ol Law. 
University of California. Reticles
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Recommendation (§ !'))>

Recommendation J (<j 26>:

Recommendation 4 ( §  3 0 ):

Recommendation 5 (§ 37): 

Recommendation 6 (tj 4 2 ) :

Recommendation 7 (§49):

Recommendation ,Y (§ 67):

( 1 )  A p p ly  “co m p a ra t iv e  n eg ligen ce " in 

c la im s  b a se d  on  str ic t lia b ility , and

( 2 )  in c lu d e  “re c k le s sn e s s” an d  "w illiu l 

m isc o n d u c t ."  sh o r t o f  intentional in ­

ju r y ,  am o n g  the k in d  o f  fau lt capable 

o f  red u c in g , b u t n o  lo n g e r  necessarily 
b a r r in g  recovery .

Retention o f  the "joint and several" li­
ability rule even where the plaintill 
contributed to his injury through his 
own fault.
S ta tu to ry  e n ac tm en t o f  contribution  by 

sh a re s  p ro p o rt io n ed  to  fau lt in  lieu  of 

th e  e x is t in g  sy s tem  o f  contribution 

"p ro  r a t a "  (e q u a l sh a re s .)

A b o lit io n  o f  th e  " jo in t  ju d gm en t"  re­

q u ire m e n t fo r co n tr ib u tio n .

T h e  sh a re  o f  a n y  in so lv e n t o r absent 

to r tfe a so r  sh a l l  b e  d is tr ib u ted  among 

the r em a in in g  d e fe n d an ts and the 

p la in t if f  ( i f  a t f a u lt )  in  proportion to 

th e ir  re sp ec tiv e  sh a re s  o f  respon­
s ib i l i t y .

A  re le a se  en te red  in to  by  the plainiill 
a n d  a  to rtfe a so r sh a l l  d isch a rge  the lat­
te r  from  a l l  l ia b i l i t y  fo r contribution, 

b u t the p la in t i f f s  c la im  ag a in s t  the re­

m a in in g  to r tfe a so rs s h a l l  be reduced 

b y  th e  a m o u n t  o f  th e  re le a se d  

to r tfe a so r ’s  sh a re  o f  the lo ss.

( I )  In  the c a se  o f  a  w o rk  in ju ry  caused  by 

th e  c o n c u r re n t  n e g l ig e n c e  o f  the 

w o rk e r 's  em p lo y e r  an d  a  th ird  party.

( a )  the e m p lo y e r  sh o u ld  be a llow ed  to 

reco ve r from  th e  th ird  party any 

p art o f  h is  co m p en sa t io n  liab ility  

th at e x c e e d s h is  n o t io n a l sh are  o l 

the tort d am a g e s , and

(b )  th e  th ird  p arty  sh o u ld  be allow ed 

to  c la im  co n tr ib u tio n  lo  the extent 

o f  the e m p lo y e r 's  sh a re  o f  fau lt or 

th e  e m p lo y e r 's  w o rk m e n 's cont-

1 11 Ol. 111 HIM, S3: I'M i::i>. IIS Cal Rptr K5H | 1975)
2 .V*v i\ t n e r a th  V. S c i i w s k i / .  CuMi'AkAfiVi. N u . i h . i m i  (1974 l‘*7X Supp )

(hereinafter cited us Si u v . a u  i/|, ii. Woods. Comparative Fault (197$) (hereinafter cited 
as Woods)

J. U V. Yellow Cab Co. 13 Cal. 3d K04,832-34, 532 P M 122*. 1240-47. 119 Cul. 
Kptr K5S, S78-7V (1975) (('lurk. J, dissentirip). See my Vindication in Foret*tin/: Compare 
live X trtffte m r /.<;t/— 11 v Juthaul C/hu iy . M C'ai ii I.. Ri v. 239, 27.3-83 (J476) (hcrcinal- 
ler cued as Fon'*vrd\. l or a critical view ol the court's lundlm̂ of California r ml Code 
f> 1417. sec F.nglard. // v Yellow Cob Co—. / He/oteJ oiuJ Inphirioux Centennial o f  /hr i ’.;//• 
jW nti Cm! (>•«/#•. ft*4 ( At it I. Kiv 4 (1977). Resides California. Alaska. Florida, and 
Michigan adopted comparative negligence judicially, in all cases alter a lengthy juMilie.ttmn 
lor judicial achvisnt. See Kuul/ v Siare. 540 I' 2d io37 (Alas 1975), Hoinnan s tones. 280 
So 2d 4 \I (I la |973i. Kirbs s I.arson, 41X1 Mich <8<. 2>f» N.W 2d fix) (1977)

p en sa lio n  liab ility  whichever is  the smaller ( § 6 5 ) .

( 2 )  I f  th e  e m p lo y e e 's  n e g l i g e n c e  

con cu rred  w ith  that o f  th e  th ird  

p arty , h is  neg ligence  sh o u ld  b e  im ­

pu ted  to the em p loyer so  a s  to  red u ce  

h is  c la im  to re im bu rsem en t ( §  7 0 ),

( 3 )  A ltern a tively , the e m p lo y e r 's  r ig h t  o f  

re im bu rsem en t shou ld  be a b o li s h e d , 

r e g a rd le s s  o f  w hether he w a s  n e g l i ­

g en t o r not, but the th ird  p a r t y 's  tort 

l ia b i l i t y  shou ld  be red u ced  b y  the 

am o u n t o f  w o rkm en 's c o m p e n sa t io n  

p a id  o r p ayab le  to th e  em p lo y e e  

<8 6 7 ).

I . C o m p a r a t iv e  N e g lig e n c e

I. In  L i e. Y ellow  C ah C o .' the  Sup rem e  Court o f  C a l i f o r n ia  a b a n ­

doned  the a l l-o r -n o th in g  com m on  la w  doctr in e  o f  c o n tr ib u to ry  n e g l i ­

gence in  favo r o f  c o m p a ra t iv e  n eg ligen ce , so  that a  e o n tr ib u to r i ly  

n eg ligen t c la im a n t  w a s  no lo n g e r  n ec e s sa r ily  com p lete ly  b a r r e d  l io m  

recovery  but m e re ly  su ffe red  a  reduc tio n  o f  d am age s in  p ro p o rt io n  to 

h is  o w n  sh a re  o f  n e g lig e n ce  fo r h is  in ju ry . B y  th is d e c is io n . C a l i f o r n ia  

jo in e d  a  sp e c ta c u la r  tren d  in  recen t y e a r s  w h ich  to d a te  h a s  b ro u g h t 

th ir ty -tw o  ju r isd ic t io n s  in  the U n ited  S ta te s to adopt so m e  v e r s io n  o f  

co m p a ra t iv e  n e g lig e n c e .2 T h e  in tro d uc tio n  o f  co m p a ra iiv c  n e g lig e n c e  

h a s e n co un te red  an  o v e ra ll fa v o ra b le  response , r an g in g  fro m  e n th u s i­

a sm  to . at le a s t , a c q u ie sc en ce . W h ile  the L i dec is ion  h a s  b een  c r it ic iz e d  

on  th e  g ro u n d  th a t ih e  re fo rm  w a s  a n  c s -c n t ia lly  le g is la t iv e  t a s k . '  it i s  

now  o b v io u s ly  lo o  lu te to a sse rt a  le g is la t iv e  priority . It w o u ld  b e  d e s ir -



warn

able however lo include ;i statutory statement o f comparative nceli. 
gcncc in a comprehensive statute recommended in this Studs.
2. "/’ure" Comparative Negligence. The only really controversial as­
pect ol'the /./decision was the court's choice o f the “pute" form of 
comparative negligence in preference to the “Wisconsin rule" which 
enjoys overwhelming following among the statutes in other states4 and 
the qalifted recommendation o f the defense lobby.4 Under the “pure" 
version, a plaintilf may recover some damages however great his pro­
portion or fault compared with the defendant's: whereas under the Wis­
consin rule a plaintifr can recover only if his negligence is less than the 
defendant's or. under a more favorable variant, is no greater than the 
defendant's'’—in the first case bis share must nol exceed '10'”, in the 
latter 50ff. The "Wisconsin" 49Tp rule is especially prejudicial to plain- 
lilTs because it will continue to bar recovery by cither party in the great 
number o f  automobile collisions where fault is found to be equal in the 
absence o f any "liner tuning." This likelihood is compounded by the 
practice rule in some states requiring that the jury be kept in ignorance 
as to the legal consequence o f a finding o f 5(Ko liability.7 Its harshness 
is further increased by the rule in some stales requiring a comparison 
between the plaintiffs fault and each defendant's separately, so that if 
the plaintilfs share is less than the defendants’ aggregate but more than 
that o f each defendant separately, he still fails to recover.” The other 
variant—the “50rc rule"—which was pioneered by New Hampshire in 
1969 and gained attention especially after Wisconsin switched to it in 
1971. disqualifies only plaintiffs whose fault was greater than the de­
fendant's so that, at least in Ihe common ease of equal fault, both par­
ties can still recover an aliquot share from each other.
3. Proponents o f the "49'7>” and the "5017” rule invoke the moral ar­
gument that it is unjust to permit a party who is more at fault to recover 
anything from another less culpable. This becomes the more plausible 
w hen the party with greater fault also happens lo sutler the greater in­
jury. Suppose the lault ratio in a collision between A  and B was 
25'7.75'f, while A':, damage totalled S 1,000 and B's $5,000, Is it fair

a SeeS( i i w s b i a  -upira note 2. §  .VS, W o o d s ,  supnt note64,3.
4 See the DsTcnsc tts-si-arch Institute's position papers, endorsed hy ihe lniern.Uton.il 

AvSixiation of Insurance {Vun.scl tlAIC), the f-citcfdlion ol’ Insurance Counsel I IK) and 
Ihe Assort,iltun of Insurance Attorneys (AIA I. Ill si'ocsm r t H1 1 oksi 23 I tdhvi anil its suc­
cessor Itisissvsuim Hinik-.r As liman |S||y72r

h Pioneered nr Ness Hampshire, this version pained increased attention a s  the re-ull 
ol us adoption by Wisconsin in 1971. It has since been adopted in Cunnecliciil. Montana. Nevada. Ness terse) und Teens

7, Vi r  tvn'uanh \upro no ic V a' 245 n 21'
S Hu, rule originated in Wisconsin. S e e  Si 11 us I! I . V/I, note 2. .u 7 s. SO, 2*-fi-r,n
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that B should be able to claim SI.250 from A, when A  could only re­
cover $750 from B—in other words, that the guiltier o f the two should
recover more than the other?

There arc two answers to this rhetorical question. First, the degree 
of a defendant's fault and the extent o f the plaintiffs damage are typi­
cally quite unrelated: slight negligence can cause a great deal of dam­
age, while gross negligence may result in only little damage. Nor does 
the law attempt to modify that random relationship: a barely negligent 
defendant will have to pay for the w hole of a large loss limited only by 
rules of "proximate cause." There is no reason for adopting a different 
principle in cases o f contributory negligence. Comparaiivc negligence 
merely requires a sharing (in accordance with the parties' fault) o f each 
party’s separate loss, but is indifferent to the si/.c of their respective

losses.
Secondly, the argument assumes that both parties will be paying 

for their liability out of their own pockets, whereas in all likelihood the 
losses will be borne by insurance carriers. Arguments appealing for 
fairness may carry some measure o f plausibility in their application to 
individuals, but nol to insurers whose function it is to spread the cost of 
accidents and levy premiums on a broad base.
4. A  more pragmatic reason for the defense lobby’s preference fur the 
Wisconsin rule is that it reduces substantially the cost for detendants 
and their insurers. Not only docs it disqualify all claims by a party 
more than 49Ce [or 50‘Tr] at fault, it also arms the defendant s insurance 
adjuster or attorney with a powerful negotiating weapon in beating 
down the demands of plaintiffs, under the risk that litigation may ulti­
mately deny them any recovery whatever. The rule therefore has the 
tendency nol only to disqualify many victims, but to depress the dam­
ages recovercil by most others. Plaintiffs resisting such tactics would be 
driven to litigate. By the same token “pure" comparative negligence 
would tend to promote settlements, since defendants and their insurers 
would be more inclined to compromise when Ihe stakes are so consid­

erably reduced.
Significantly, ail judicial adoptions o f comparative negligence 

opted for the "pure" version.'’ while most statutory adoptions chose the 
“Wisconsin" rule promoted by the defense bar."’ The judicial choice. I 
would suggest, was less likely the result of plaintiff-bias than o f the 
conviction that the Li primaple o f loss sharing proportionate to fault 
should be applied to all eases o f multiple responsibility rather than a d-

V Si t' i' j . ic i i' llc ii ii" tc  3 supra10 A li\i itcd  lo  I'*?? :> found in  l><n*ar<f \tlpru note 3. ;i! 23‘M| n il I 3 A: 4
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milled only by way o f exception lo some cases while the remainder 
continued under the contributory negligence bar. Retention of the 
"pure" version is therefore here recommended.
5 Set-Off A more technical problem with "pure" comparative negli­
gence is how to adjust counterclaims. Under the “Wisconsin” 49'7 rule 
counterclaims for losses arising out of the same accident arc of course 
impossible, but under "pure" comparative negligence and the "50*<" 
rule such counterclaims are quite frequent especially in cases ol auto­
mobile collisions. Suppose that A  and B each sulfer SI00,0(111 of dam­
age and.thut iheir fault is apportioned in the ratio of 30:70. A may 
therefore claim S70.000 from B and B counterclaim 530,000 from A.

Under modern procedure claim and counterclaim would ordina­
rily be set-off a; inst each other.!l with the result that A recovers
540.000 from B and B nil from A. If both parties arc uninsured, this 
result is entirely unexceptionable, indeed desirable, especially if B were 
judgment-proof so as to prevent him from pocketing 530,000 from A 
while defaulting on his own larger debt to A.
6. The equities arc, however, radically different where both parties 
carry liability insurance. The purpose of liability insurance is not only 
to protect the insured against the adverse impact of liability but to as­
sure that the victim be actually compensated for his tort loss instead of 
having merely an empty claim against a judgment-proof defendant 
But to allow set-olf between A's and B's liability insurers would thwart 
the latter function and confer an undeserved windfall on the insurers. 
T o  revert to the preceding example, instead of a total of 5100,000 
(S70.000 to A + 30,000 to B) flowing to the accident victims, only
540.000 will: by the same token, the insurance carriers will together 
save S60.000 at the expense of those they were meant, and paid, to 
benefit.
7. Two procedures arc available to avoid this undesirable result. One 
is to prohibit set-off whenever one or all parties arc insured against 
liability.1-’ The other would attain the same result whenever both par­
ties arc fully insured or solvent but deal more fairly with the not un­
common situation where one or the other party docs not carry adequate 
cover. This procedure was adopted hy the Uniform Comparative Fault 
Act § 3 and is here recommended.14

II. Cf Adams V Cerritos Trucking Co. 79 Cal \pp 3d **57,14$ Cal. Rptr.
(claim b\ tortfeasor A against joint tortfeasor B for V«. Jainapc conditioned on A tlocb.iic- 
ing her share of joint liability to phintil!)

12 5Ve. r y . Barrera v Stale Farm Mut Auto !n- < .•, 71 Cal 2d 65**. 4*6 I’ 2d r*7-* 
7** Cal. Rptr |(H>|I

I1 CimI I tal>ilil> Act of l**h|, | ‘*M Acts, ( »Sc Uicrachtav ill 4|. ^ JH (Ire •
14 Unlike California Slate Bar drjfi tj 4 and S H |*>5** iproposcd Cai < «•»»»
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Its formula is as follows: there shall be set-olf; but "if cither or 
both o f the claims arc covered by liability insurance and an insurance 
carrier's liability under its policy is reduced by reason o f . . . set-olf. 
the insured is entitled to recover from the carrier the amount o f  the 
reduction. Amounts so recovered shall be credited against pertinent 
liability policy limits."15 The underlying principle o f this formula is 
that the insurance carrier would be enriched by the set-olf and must 
disgorge that benefit to its own insured. If, in the preceding example, 
both parties were fully insured. A ’s carrier would pay nothing to B be­
cause o f set-off. The set-off reduced its policy liability o f 5 50.000 and it 
must pay that amount to A. B's carrier must pay the net judgment o f 
540,(XX) to A. Its own policy liability has been reduced by 530,000 and 
it must pay that amount lo B. In this instance, the end result is the 
same as if there had been no el-off. It is different, however, if  wc as­
sume that A's and B’s coverage is only 530,000. In that event. A  re­
ceives 530,000 from his own insurer as in the previous example, but B’s 
carrier pays $30,000 to A  and pays nothing to B; B remaining liable to 
A for $10,000. Under a rule o f "no set-off," A  (who was entitled to 
greater damages) would have fared considerably worse, B better.1'' thus 
“penalizing the party who can pay his obligation, i f  the other party is 
unable to pay."11 Instead, the suggestej formula creates ar. incentive to 
carry adequate coverage, which would be desirable from eve.ybody'r 
point o f view (including insurers').
8. RECOMMENDATION /.• til Statutory confirmation of "pure"comparative negligence and (2) adop­tion of the modified set-off formula in Section J of the Uniform Comparative 

Fault Ad.
9. Fault. Your committee specifically solicited my comments on ihe 
question o f what kinds o f fault were susceptible to comparison under a 
comparaiivc fault regime.'* A t one end o.'thc spectrum, one party may 
have been grossly negligent or even re> fclcss; at the other end o f the

Civ. Proc. § S7M) which would specifically cnaci set-olf in all siUi.aic.i: This proposal was 
of course opposed bv Ihe California Trial Lawyers Association {(TLA I in Ihe committee

bearings.15. The Ingalls hill. A.U. 3M3 (l'J74t, contained altcmaiisc wording: "provided, lhai 
any party whose liability for damages is coseicd hy a policy ol insurance shall be compen­
sated by the insurer lo Ihe client ih.it the party's damages otherwise recoscrable hnsc been 
used lo reduce Ihe insurer's liabilityIlolh huniulas appear ro derive from Ihe Republic of 
Ireland's Civil Liability Act of 1961. 1961 Acts sif the Oireachtas, ch. 41. jj J6(5j,

16. A would have recovered only 530.000 from It's insurer, nothing from hlv own. and
thus been 540,(100 short (4/7 of his loss. 550.000. from A's insurance)

17. llNir-iHM C n so -S R A J IV I F s l o t  A n  8  J. Comment.
IK Lctici Irons Denise Jarman treat intern, hi John Fleming (July 7. |97S|

JIT
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spectrum his liability may he strict (no fault), how can one compare 
either one with ordinary negligence'* Even where both pjrties arc neg­
ligent. their negligence may be related to entirely different spheres, hlc 
the negligent producer of a defective automobile and an inattentive 
driver. Justice Clark has been foremost in focussing criticism oil the 
perplexity of comparing "apples and oranges."1'' The problem has 
been considered in several contexts by California courts:
I" S tria Liability. Most important was the decision in Dah i hen 
i'll/ Moran Corp.'-" that a plaintitTs contributory negligence ssould 
once I  t. icduce his damages against the manufacturer of a car. strictly 
liable lor a defectively designed latch. Prior to /.;. contributory negli­
gence other than continued use o f the product after becoming aw are of 
the defect (assumption of risk) or actual misuse was not a defense to a 
claim based on strict liability, although it involved the Quixotic result 
that a negligent manufacturer was treated less harshly than one sued on 
a no-fault theory of strict liability. The problem in Daly was therefore 
whether to retain that rule or henceforth to admit a limited defense of 
comparative negligence. The latter alternative would itself entail the 
somew hat paradoxical result of worsening the position of plaintiffs pui 
siiant to a decision (/./) whose objective and effect had been lo improve 
it. On the other hand, the widespread exclusion of the defense of con­
tributory negligence f-oin claims for strict liability was largely mol • 
vatcd by the harshness o f the all-or-nothing rule as well as by a desire 
not to impede the loss-distributive function of products liability. Since 
Professor Schwartz is submitting a detailed analysis o f the specilic 
problem of products liability to your committee, the fol-oving com­
ments are addressed primarily to the "apples and oranges" argument 
and to general policy considerations.

Justice Richardson, speaking for the majority in D a ly , admitted 
"the theoretical and semantic distinctions between the twin principles 
of stiict products liability and traditional negligence"21 but questioned 
the "insistence on lir.cd and precise definitional treatment of legal con­
cepts."”  For one tiling, there had been "much conccpiualistic overlap­
ping and interweaving’” ’ in this area: for another, contributory 
"negligence" was itself a misnomer since it did not connote breach ol a

19 Aincrn.m Motorcycle Avs'n v. Superior I nun, 20 Cut. 3,1 578, 616. |7. 57s I* 7-1 
- ’i s1* 21. 146 Cat. Rplr 1X2.2064)71 197.MtCI.irk. I . dissenting); I7.rly v C,cnef.il XI,-lor'
< .-tp . 20 Cat 3d 725.74(1-50 575 H. 2d ll»>2. 1175-77, 144 O l  Kptr. 3MU. J')3-VS Il-J’ SI 
a l.irL J, concurring!

2-1 20 Cat 3d 72S. 575 l>2.1 ll<>2. 144 Cat Rplr 0>U(IOtK|
21 U  at 734. 575 I' 2d 41 1107. 144 Cat Kpir at 1S5
22 /..'
23 U  al '>5. 575 I’2d .11 111.7. 14-1 Cat Kptr. .it 3X5
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duty to another and was therefore different anyway from "actionable 
negligence” by a defendant, Comparative "fault" would therefore 
have been a better term: or. better still, "equitable apportionment or 
allocation of loss."-'4 Hence, instead of "matching linguistic labels," it 
was more useful to “examine the foundational reasons underlying the 
creation o f strict products liability in California to ascertain whether 
the purposes of the doctrine would be defeated or diluted by adoption 
of comparative principles.*"5 Justice Richardson’s opinion concluded 
that these coals would nol be frustrated, inasmuch as the plaintilf 
would continue to be relieved of proving the defendant’s negligence, 
“defenseless" plaintilfs would still be protected except for a reduction 
of damages proportionate to their own fault, and the cost would still be 
spread among society.

After dismissing the contention that the admission o f comparative 
negligence would lessen the manufacturers’ incentive to produce vafc 
products, the court addressed the claim that, "as a practical matter, tri­
ers of fact, particularly jurors, cannot assess, measure, or compare 
plaintifTs negligence with defendant’s strict liability.’” '’ Pointing to the 
federal experience under the maritime doctrine of unseaworthiness. 
Richardson J. concluded that jurors were quite capable of undertaking 
a fail apportionment of liability. This view is evidently shared by a 
preponderant number o f courts in other states,27 by many scholars2* 
ana by the draftsmen o f the Uniform Comparative Fault Act which 
defines fault as including "acts or omissions that ate in any measure 
negligent or reckless toward the person or property of the actor or 
others, nr that subject a person to strict liability."-'1 
IF TTc contrary viewpoint was forcibly put in Daly by the dissenting 
opinions o f Jefferson. J. and Mosk. J .’" The former stressed the diffi­
culty faced by jurors in comparing negligence with strict liability and

24. U. ,\l 736. 57S l-2d al I 168. 1-4-1 Cal Rplr ai 356. Il is noublc ihal Ihe American
wage uf "ciirnpiirathe negligence ’ stands at.mc, in Tngland and ihe Commonwealth ii is
called "apportionment."

25. tJ
26 t.t al 7)8. 575 I’ 2d a: 1170, 144 Cal. Kpti at 3X8.
27. /■/ al 73*1-411. 573 p :<j al 1170-71, 141 Cal. Rplr .11 3X8.59, Tlm view is also 

shared hy m**'l foicign toiinlrics with substantial cvpcricncc of this problem. See Iinnorc. 
Cm ianen o n j  Sem uenen  o j Oiimofe, in I I  I s r i  ir .s rn lN A L  I n i y ii .o P I II I - i l l  Comp\n v  
7!V| L.sw y 173 (1*172) (hereinafter cued as llnnote|

28 20 Cat. 3d al 74041. 575 I* 2d al 117|. 144 Cat Rplr al 38*)
2*1. U n o o i im  C o m p i s r s i i v i  I - v o i . i  A o r  §  l|b). See Jbo  California Stale liar drall

II I (S il 775j which applies comparative fault lo "all tori actions " The accompanying 
common specifically argues lor inctusiun of slrnl liability

30 20 Cal 3d at 75<> 57. 575 I*2d al 1177-81. 114 Cal. Rplr .11 3*15-*!*) Ilcllc'Hin. J, 
eoncurimg in pari, dissenting in part), lit al 757.64. 575 I*.2d al 1181-86 144 Cal Itpu at 
39*7.41)4 iMosk. J dissenting!
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the resulting unpredictability and inconsistency of verdicts; the latter 
predicted substantial prejudice to plaintiffs because the mjjoritv deci­
sion handed a powerful and "boilerplate" negotiating ploy to defend 
ants and thus undermined the protective function o f strict products 
liability.
12. Clearly, the issue is one of policy, nol semantics. If one views 
strict liability as an exceptional deviant from a central principle ot lia­
bility based on fault, the plaintiffs fault nol only seems relevant but 
may invite the conclusion that il should actually exclude all liability of 
the tortfeasor. Thus it is ihe preponderant view that a tortfeasor liable 
without fault is entitled to a full indemnity from a negligent 
tortfeasor.51 but n is o f  course notable that the issue in that context does 
not affect the victim and therefore does not impinge as directly on any 
protective purpose of the strict liability rule. Hence where the issue is 
not between joint tortfeasors inter se, but between defendant and vic­
tim, the real choice is between the "risk" and the "insurance" theory of 
liability.

Under the risk theory, the plaintiffs negligence would be taken 
into account when the basis o f the tor ,'casor's strict liability is the risk 
created by his activity. That risk is of *ourse all too obvious in the case 
o f defective products, so obvious indv I that the liability is frequently 
distinguished from "absolute" liability and some courts have even lik­
ened it to "fault" liability, sufficient on any account for comparing 
fault.'5 This theory has its strongest proponent in Germany. Some of 
the German statutes creating strict liability specifically provided for the 
defense of comparative negligence, but the principle has long since be­
come one of general “common law" application.W eighed on the 
side of strict liability is the “enterprise risk" (Rctricbsgefuhr). e.p. the 
risk posed by driving an automobile, truck or train, fly ing an airplane, 
or transmitting gas or electricity. This is counted against plaintiffs no 
less than defendants," so that in an automobile collision even an “in­
nocent" driver ordinarily suffers a reduction in his claim against an­
other negligent driver. Even the “conceptual" problem has been cased 
because, according to the official theory, what is being compared is not 
fault but causative effect. Thus the reduction or extinction of liability

.il .VY<* Kiv«cl. ( 'ontnl'iiihtn anil Indcrm tfit'tuian Among Stm  dv U a b lf l)vfcndan:s. in 
|ft f «M llll f>i i»*.v| IV' (1975). fartHorJ. mpra note V at 271) n.MS 

'2 SW Hitmuc. tupra note 27
VI lVwor> \ Hunt Wesvoti I tj>, M Wi<* ?J M2. 219 N W.2J V)J (|u“.t> I he V*is- 

cormn statute authurim compjumc negligence only with lopccl to 'Vl.mn* lû ed on 
negligence ”

VI II note, tupnt note 27.
Vs o 2 S< IttJ.PHIiHf 4K» (VI Oil |9/i9|

depends on the injured party’s contribution to the harm, and even gross 
negligence does not wholly exclude liability.

The competing "insurance" theory stresses the protective purpose 
of the strict liability rule which arguably should nol be impaired by the 
threat of reduction for the injured party's fault This view appears to 
have the largest following in the United States where traditionally the 
plaintiffs contributory negligence has been regarded as irrelevant to 
claims based on strict liability.56 But as already pointed out. the chief 
motivation in the past appears lo have been to escape the drastic clfecl 
of the all-or-nothing rule ralher than any philosophical commitment. 
Moreover, the ease law was sparse and unimpressive until strict liabil­
ity received its mighty boost in its application to defective products. 
The problem is therefore essentially novel in Ihe United States.
13. Unfortunately, the debate in Daly did not yield an adequate 
justification of the opposing views. Only Mosk, J. put the "insurance" 
theorem clearly into the forefront of his dissent; Jefferson. J. alluded to 
it" but only to explain briefly why he preferred to allow the plaintiff to 
recover in full rather than bat him completely, his main point being to 
continue the all-or-nothing rule for want of any practical method of 
comparison. On the other hand, the majority was bent only on defend­
ing the practicality of comparison and the negative proposition that it 
would not impair the efficacy of strict products liability. It assumed as 
an incontrovertible premise that the Li rationale was otherwise applica­
ble to strict liability. It thus failed to propose u sound theoretical foun­
dation for making Ihe required comparision and floundered amidst 
such terms as "comparative fault" and "equitable apportionment” as 
better alternatives to “comparative negligence."

The risk theory would have furnished such a needed foundation, 
as would perhaps a nod toward causation as an auxiliary criterion for 
comparison. Notably, the English legislation avoided this impasse by 
employing (he more open terminology that the damages “shall be re 
duccd to an extent as the court thinks just and equitable having regard 
lo the claimant's share in the responsibility of the damage."-5" More­
over, the same legislation defines fault as consisting in "negligence, 
breach of duty or other act or omission which gives rise to liability in 
tort."5'* This has enabled courts to have regard not only to the parties' 
fault in ihe conventional sense, hut also to the causative potency of

3ft. Viv Iti stvii Ml m (Si < ost>) mi Low is S 402A. Comment n.
37 20 C.il 3d at 75ft-57. 575 I* 2J at I  I N I .  144 Col Kptr. a l  319 (Jefferson. ». conwur-

ftng in part, liisvcntini: in part)
38. Law Reform (Contributors Negligence) Act. !'M5. N A: •> (ieo ft. c 2\ ij I
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their conduct, the fact -that the impact of reduction on the plaintilf i>
quite different from that on a defendant (who is insured) and other
considerations relevant to fair loss distribution. As already pointed
out, the Uniform Comparative Fault Act specifically includes strict lia­
bility in its definition o f fault.4"

14. Oddly enough, neither side in the Daly debate took issue over 
w hether reduction on account o f contributory fault would advance the 
cause o f accident prevention. The argument that il would has heen .1 

staple o f the new school o f lawyer-cconomists who seek liability rules 
that would prontoie the most "efficient" accident preventive responses 
by potential plaintiffs and defendants." Their argument typically as- 
sumcs rational responses bv the affected parties to given choices, such 
as that users o f a product will exercise greater care in self-protection 
under the threat of reduced damages. Professor G. Schwartz recently 
explored but convincingly demolished this utilitaian argument as an 
unrealistic foundation for the defense of contributory negligence in any 
of its forms.-12 This does not, o f course, preclude other justifications, 
such as a sense o f fairness that one who claims compensation front an­
other for having created an unreasonable or excessive risk should not
expect the law to ignore completely his own contribution in foolishly 
bringing about his own injury.

15. Strict liability may raise a problem in the context not only of con­
tributory negligence but also o f contribution. A  strictly liable defend­
ant may seek contribution from a negligent joint tortfeasor, and vice 
versa. Pro-/./ law was largely distorted by distinctions between "pri­
mary and secondary" or "active and passive" negligence, and by the 
all-or-nothing dilemma where contribution was not available. It was 
this very confusion which pr mpted the New York and California 
courts in Dote and American Motorcycle to make a nciv start under the 
banner o f "partial indemnity.” The California Supreme Court in American Motorcyc'' specifically stressed the need for a new start alter 
commenting at length on the unsatisfactory prior decisions dealing with 
products liability defendants.-'’ These decisions can therefore no 
longer provide any guidance for the future.

aa. See noie 2" .V accompanying levi supra.
11 ly . R l’osNin. Economic Asuv.ii or l ew 123-24 t2tl cd l’>77|, t>en»ci/.

Ithtn Diu't t i .  Hute pf laabitUy Matter?, in I J t.lA, \! S ri'o . 11. 27 (1-1721
12 Schwartz Optmbutorv and Caniparanvf Reptt^enee. X7 V ,\i t I. I i>'i7|t'l7si
•1.1 Aincln.au Mntarcsilc AvCn v, Superior Couit, 20 Cat. 3d S7S. s’)I -O') S"s I'2d 

s vo, ')o7 12. MfiCal. Rpu L-2. I'Ri-uS (1M7X) See especially in anals ms of I'oul Motor' *’
I Poeschl. 21 Cat. App <d (.-<1, Cal. Rplr 702 (I‘>7I| See aha Note. /V.n/m" t.iaMiii 
Cernfarutne Sey/puntr, an./ the.'UeKtittpri t'J Oarnuyes.Irrwng Multiple t.'i/en.t.i’ii* SO S I'll I. Ri.s. 73 (P»7»u
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In accordance with the preceding discussion, therefore, there is no 
longer any good reason why a strictlv-li.iblc defendant should necessar­
ily either have to bear the whole or none the loss concurrently 
caused by his defective product and the negligent com .ict of another 
tortfeasor. In particular, not even the "insurance" theory of strict lia­
bility would militate against contribution since it is not w ithin the pro­
tective purpose o f the strict liability rule to protect anyone other than 
the victim, least o f ail anyone whose negligence contributed to the in­
jury. This view w as recently adopted by the Supreme C ourt of Illinois 
in Skinner v. Rccd-J'rentice Division Package Machntcn < . . “ allowing 
contribution to the manufacturer of defective machinery again it a neg­
ligent employer.-" As that court saw it, "the public policy considera­
tions which motivated the adoption of strict liability were that the 
economic loss sufTered by the user should be imposed op the one who 
created the risk and reaped the profit. When the economic loss of the 
user has been imposed on a defendant in a strict liability action the 
policy considerations arc satisfied and the ordinary equitable principles 
governing the concepts of indemnity or contribution are to be 
applied."1'’

On the facts o f Skinner, contribution rather than indemnity a p ­
peared the proper solution. Significantly, the court regarded causation 
as the criterion for apportioning the loss.17
16. Willful Misconduct. So far there has been little judicial clarifica­
tion of the converse situation, namely, the effect of grosser forms of 
fault by the pNintifV One problem area concerns the supply ol liquor 
to a person who is obviously intoxicated, iu violation o f business A: 
Professions Code §25602 (since partially repeated).4- in Kindt i Kauffman*'' the court of appeal upheld a demurrer to a claim for per­
sonal injuries sustained in an automobile accident by a bar patron whc 
was obviously intoxicated when supplied with liquor by the defendant 
bartender. The cou-t held that no duty was owed to suelt a patron and 
that an adult bar customer who voluntarily becomes intoxicated is

ft. 37-1 N 11.2,1 437 (III. |-»77|
45. 1low itt reconcile contribution or indemnity with the employer's immunity unde* 

the workmen's compensation statute raiv another issue discuss *J hi Section VIII or this 
Study. Sec notes I3N-W> accompanying text infra

•Vj. 374 N I. 2d at *141 (citations omitted)
47. **JT|hc governing equitable principle require that ultimate liability be apportioned 

on the basis ol the relative degree lo which the detective product and the employer’, conduct 
prosmutc!y caused (the injuries)" *74 N I. 2d at 442

48. .Ver |*)7X Cal I ego Sets clt. ‘*29. at 3244 (West) (amending Cm , It's A I'hmi 
Com tj25f*02.C\i i in  Com 17141,/*/. til al 3245 (to be codified as C vi llt s a 
Funr C (tin 2*m>2 I - 3)

4‘). 57 t'al App Ad .‘■.as, 12̂  Cal Kptr no3(l'i7M
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guilty, as a matter of law. nol o f mere negligence but o f willful miscon­
duct. liven alter Li. such conduct remained an absolute bar to recov­
ery. whether the defendant was himself guilty merely of negligence or 
also o f willful misconduct; in short, there was no rule of comparative 
wtlllul misconduct. However, in Ewing r. Clover leaf Howl"' the 
supreme court disapproved of two propositions in Kindr. it held ( I> 
that bartenders did owe a duty to their patrons no less than to third- 
parties endangered by their patrons,'1 and (2) that a patron docs not 
necessarily, as a matter of law, commit willful misconduct in consum­
ing liquor even when bent on deliberately becoming drunk.'-’ In conse­
quence, if the jury concluded that the patron's conduct was merely 
negligent but the bartender's amounted to willful misconduct, such 
willful misconduct would remove the bar of contributory negligence in 
accordance with pre-Li law. The court did nol venture any comment 
on the likely outcome o f such a ease under the Li rule.

The Uniform Comparative Fault Act applies the "comparative 
fault" regime to all “acts or omissions that are in any measure negligent or reckless toward the person or property of the actor or others."" It is 
doubtlul whether "reckless" was not intended to include also “willful 
misconduct"; at any rale there is no policy reason why it should not, 
only intended injury or self-injury should be excluded. But for the sake 
o f clarity, it would be advisable to include in any adoption of the Uni­
form Act in California a specific reference to “willful misconduct." a 
term less familiar in other states.
17. The application o f "comparative negligence" to forms o f aggra­
vated fault may occur in three different situations. First, the defendant 
may be reckless, but the plaintiff merely negligent. The pr e-Li rule 
which allowed the plaintiff to recover in full was dominated by the all- 
or-nothing dilemma. Since this compunction has now disappeared, it is 
possible to combine reduced recovery for the plaintiff with liability for 
the defendant. T o  say that recklessness or willful misconduct is fault of 
a different kind rather than degree was merely a rhetorical device 
which is no longer necessary to do justice in this situation.

The second situation is the converse: the plaintilf being reckless 
but the defendant merely negligent. Under prc-/.f law, the plaintilf

Ml 211 Cat JJ .IS'). 57: R2U 1155, M3 Cat. Rpir 13 ll')7sl
51 /,/ .11 -tut. 572 P.2d at 1161. 143 Cal llpll al N
52 /■/ al -lid, 572 P 2d al 1163. 14.3 Cal Rpir al 21
VV U n i f o r m  C o m i ' a u a t i v i  I * a w  i Ai I § 1(h), The '.line conclusion could he in 

(erred, hut lc.v> clearly Ironi the California State liar draft’s open-ended definition of fault a- 
*‘an\ act or omtssnm . 'vltich constitutes breath ol any dt*t> $2. * The comment to
S 2 docs not advert to the problem )

could nol recover if merely negligent, a fortiori if reckless. Under the 
comparative negligence formula, il will now be possible to allow him to 
recover albeit substantially reduced damages. Aggravated fault is still 
fault that can and should be brought into comparison with lesser fault, 
regardless o f its label. Significantly, a recent Swedish reform allows 
reduction of damages no longer for ordinary negligence at all but only 
for gross negligence and the like.'4 Thts distinction is based on the view 
that the impact o f reduced recovery for a plaintiff who is typically nol 
covered by insurance is too punitive to be justified except in case of 
glosser forms of misconduct. In the United Stales where social security 
benefits arc far less available to accident victims than in Sweden, this 
reasoning has. if anything, added force.

The third situation is one where both parties arc guilty o f reckless­
ness or willful miseonducl. as is likely to be the case of the bartender 
and intoxicated patron. Here two solutions are possible: either to com­
pare the two equal types o f fault or to deny all recovery. The latter 
alternative, as already related, appealed to the court o f appeal in Kindt 
p. Kaujfnum}'’ It likened the situation to persons who engaged in a 
joint illegal enterprise, such as speeding and prize fights, where the 
traditional rule has been to dismiss all claims on the maxim t’.v turpi causa non oritur actio. To  allow recovery, even reduced recovery, 
would not only offend morality, but tend to encourage patrons to exces­
sive consumption or liquor. Nor would liability provide a deterrent to 
tavern owners who would simply pay higher insurance premiums and 
pass the cost on to the public. The dissenting judge. Friedman. J.. on 
the other hand, believed that, while Business &  Professions Code 
§ 25602 was ineffective as a criminal or licensing provision, a civil sanc­
tion would stimulate the tavern owner’s responsibility in conjunction 
with the comparative negligence rule. Clearly, the is .tie is one of policy 
which might well be left to the courts to work out on an ad hoc basis. A 
specific provision to deal with joint illegal enterprises involving "willful 
misconduct" is not therefore recommended.
18. I do not propose to discuss the relation between contributory neg­
ligence and voluntary assumption of risk This topic has been exten­
sively-debated by courts and commentators.''' 1 am in lull agreement 
with the proposal of the Uniform Comparative Fault Act to include in 
the definition o f fault in Section 1(b): "unreasonable assumption o f 
lisk not constituting an enforceable express consent."

54. Ion Liability Act. ch ft. 1 1,147,5)
55 57 Cal App. 5it >45. 12') Cal HpU. Ml (
5ft /.'v , Sc me MU/. \upra note 2. Ijb'J I- ' a) I5.V7J \  Supp 5.Cft|. Wmiii’i iryru

note 2, at «» I 11. /■ •t'Hvnf, Mfrtj note ' at 2W* ft7.
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(for obvious reasons) made his parents co-defendants, the defendant 
had no cause o f action against them for contribution.'*’ The court of 
appeal reversed, holding that the rationale of Li required the abroga­
tion of joint and several liability for concurrent tortfeasors:'” first, be­
cause any individual defendant's liability should no longer exceed las 
own share of fault any more than a plaintiffs: secondly, because a 
plaintiff guilty o f contributory negligence did not have the same equity 
as a totally innocent victim in claiming lo recover his full damages 
from any one o f  several co-tortfeasors. For this reason, the court's so­
lution was expressly limited to situations w here a plaintiff was himself
at fault.

Eventually the supreme court, though affirming the writ of man­
date. differed radically from cither of the courts below rtgarding the 
resolution of the problems raised.'"2 In an opinion by Tobnner, J.. the 
court held that (I ) the Li rationale did not warrant abolition o f the 
joint and several liability of concurrent tortfeasors, regardless of 
whether the plaintiff was himself at fault.'” (2) a defendant could claim 
"partial indemnity" from a concurrent tortfeasor for his apportioned 
share o f fault.'” notw iihstanding the directi m of Code of Civil Proce­
dure §§ 875-87fi that contribution he allocated "pro rata" (i.e. accord­
ing to the number of defendants) and not in accordance with their 
individual shares o f fault;'’' (3) such "partial indemnity" can be 
claimed from a co-tortfeasor even though he has not been made a 
party-dcfcndant by the plaintiff, notwithstanding the requirement of 
Code o f Civil Procedure tj 875 tha: corn bution is limited to tortfeasors 
who have been held liable in a joint judgment:'’'’ (4) a good faith settle­
ment with one tortfeasor released him from all liability to share with 
co-tottleasors but reduced the plaintiffs claim against such co- 
tortfcasors only by the amount of the settlement, not by the settlor's 
share of fault: in both respec's adopting for "partial indemnity" the 
policy laid down for contribution by Code o f Civil Procedure § 877:'1’ 
(5) the plaintiffs share o f fault must be determined by weighing his 
negligence against the combined total o f all causative negligence, not

W. .><*!• I fiorninn v. uuvc, o<> f ,t,r    (
6| I 35 (  j ) ,  Rplr. 497, 503, 5i» (Cal. App. 1977) The coun granted ni.ind.tie lo allow 

ll»c joinder .'it ihe croumi that it was desirable to !i\ the iharc of the crmvdcfcndani
62. 20 l ui Jd 57*. 5*>S l» .M K-w. t.16 Cal Rptr IS2 (1978).
63. IJ  j \ 586-4!, 57* I* 2d at 903-07. 146 Cal Kptr al 186-90
M / J  at 591-99. 578 I12d .it 907-12. 146 Cal Rptr. at 190-95
65. /,/ at 599 605. 578 |» 2d al 912-16. 146 Cal Kptr. at 195-99.
66 /,/ a| 605-07. 578 l».2d al 916-18, 146 Cal Kptr al 199 201.
67 /,/ at 001 04. 5’n P 2d at 915-16. 146 Cal Kptr at 198-99
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19. RECOMMESDATIOS 2: //> Apply "comparative negligence"toclaims base J on stria liability at:./ include "recklessness" and ' il;‘ul misconduct." short of intentional in jury, among the kind uf fault capable of reducing, but no longer necewanb barring recovery.
II. American Motorcycle

20. The Li cour* deliberately refrained from addressing it. elf to the 
several problems aiscd by the introduction o f comparative negligence 
in multi-party situations. It noted that such problems "lurk in the 
background" but directed the lower courts to apply the Li rationale to 
unsettled questions in a practical manner.*' A  weighty argument in 
favor o f legislative rather than judicial introduction o f comparative 
regligcncc has been precisely the need to deal with the whole complex 
o f incidental issues in one blow instead of countenancing a protracted 
period of legal uncertainty. This pessimistic prognosis revealed iixell jv 
only too true: hundreds o f cases came to clog trial courts in the next 
two years in anticipation o f an authoritative resolution ol issues that 
were hopelessly dividing intermediate courts of appeal ' Nothing 
whatever was gained by this postponement, since the i s s u e s  were Iron', 
the start unlikely to be clarified by protracted reflection or practical 
experience. It was none too soon when the supreme court in A m erican  Motorcycle Association Superior Court'" at last had an opportunit) •'! 
addressing these tardy issues.
21. In American Motorcycle the plaintiff, a teenage boy. sought to re­
cover damages for serious injuries he incurred as  participant in a cross­
country motorcycle race for novices. He sued the sponsoring organiza­
tions who (besides denying negligence ano alleging con.ributo-y negli­
gence) sought leave to file a cross-complaint against the plaintilf' 
parents for negligent failure of supervision. The trial court denied the 
motion on the ground that the California Contribution Act, Code o! 
Civil Procedure § 875. allowed contribui on only among to r tfe aso rs  
held liable in a joint judgment ar.d. since the plaintiff himself had not

57 I )  Cat 3il so t. 82J .2 7 .5»2  r .2.1 U S i. 1240-42. 119 Cal. Hpii X5s. s ' :  74 | | 97)> 
ss . American Molnrcydc A nn  v  Snpcn.'i Court. I >5 Cal R p lr.497 (< al App |C77i.

IM .unton Htu n f n -  /.lie, M < j | 3.1 37s. s;s !• .’J vw. I.u. i ..I Rpir is; i pi7s> Sum 
luiigli v. Sup* „uri. <>2 (':»!. z\pp 3il 21). 132 C'.il Kptr •''43 (1976). Safewav Store - * 
NcM Kacc ' • »jI App 34 914. I34(\il Kptr (1976). m  JanJ ucMi'if. 21 <’.»l 14 ‘22.
579 |* 24 441. 146 Cat Kptr. 530(1978)

59 20 Cal I J  578. 578 I* 24 894. |4 6  t j l  Kpir 1*2 |  | ’/7h|
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only that o f co-defendamsfiut including even ahseni tortfeasors.’ '
The following discussion will an.ilv/e each o f these points in turn.

III. Jdint mid S o  eral Liability

22, The court reaffirmed the traditional "joint and several" judgment 
tulc in its application, after Li. as much to plamtilfs v. ho are guiltv of 
contributory fault as tit those who are completely innocent. It thereby 
differed from the court below which would have allowed eontributorily 
negligent plaintills to retoyci from any one defendant only bis appor­
tioned share of liability. The court advanced three arguments: First, 
it rejected the contentions that since /./ there was now- a basis for divid­
ing damages, namely on a comparative negligence basis, in contrast to 
the prior all-or-nothing philosophy The joint and sev eral liability rule, 
the court said, was long ago extended from ‘joint tortfeasors." in the 
strictest sense of tortfeasors acting in concert, to all concurrent 
tortfeasors who, though acting independently, cause an indivisible in­
jury. (The term "joint tortfeasors" is hereafter used in this Study in the 
more comprehensive second sense). Since the negligence of each was a 
proximate cause o f an entire and indivisible injury, there was no equi­
table claim vism-vis an injured plainiill to be relieved from liability for 
the whole ol that injury. “In c words, the mere fact that it may be 
possible to assign • onte pervert. _c figure to the relative culpability of 
i>ne negligent defendant a compared 'o another does not in any way 
suggest that each defendant's negligent • is not a proximate cause of the 
entire indivisible injury."’1

Hut as Clark. J. pointed out ill his di-sellt.”  this argument by the 
majority proves too much: plaintiffs negligence is also a p ro x im a te  
cause o f the entire indivisible injury, h u t this did not prevent the i.i 
court from repudiating the all-or-notlting solution 
23. T  he court's second argument consists o f two parts first.’ 1 it points 
to the incontestable fact that even alter 1 1 s o m e  plaintills will continue 
to be wholly free of contributory negligence. Hut while these no doubt 
continue lo deserve the benefits ol the "joint and several" liability rule.

rat. h! at i<X) r. 57S I' ,\1 at 'hi/,, |!n , .a K p t r  a IKV
(''> I h i '  t c n n io o lo g v  b .iv  become e u s ! o n t ,v \  h i ( t ic  United States. h y  and large super­

seding A///n in uJiJnni"ot "sohdarv liability "
70 I hat dctr ivn. I.'*’ Cal Rptr «W7 if a! App |977|. bad been influenced bv the

desire .onforin t. the // rationale without siol.iurtk' ‘ ihIc id ( i\>1I'roicdurc b 875 Since
the supreme svurt found another wav Jtwund < \i Cool Civ I'mh . 875. it wav under no
MHiil.ii i iui (Mint ri'u,tiding die i»viie ut "joint and '.evofal" h.ibiliiv 

**1 2<J Cal M al *vi. 57* I* M at ‘Ms. |.:< (a! »<p«r .it |hx
.’2 /it 4M*M 57* I* :u at ‘Oi, Mr. c.il Kptr al J«H
7' /./ al -vr |*:j M 9M. |4b C „| Kpti it 18*
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ihis docs not prov e that those guilty o f contributory negligence should 
be treated the same. All one can say is that, // there is to be the same 
rule for ail plaintiffs, the hardship o f depriving innocent plaintills of 
the "joint and several" liability rule arguably outweighs the hardship 
for defendants in being so answerable even to negligent plaintiffs.
24. The second part of this argument in favor o f “joint and several" 
liability74 is that a plaintifTs culpability is not equivalent to a defend' 
ant’s because the first consists merely in lack of self-care ("self-directed 
negligence”) whereas the second connotes danger to others.7' This dis­
tinction ought, o f  course, to be heeded in apportioning shares o f fault.'1' 
but docs not seem tojustify treating the shares, once ascertained. ditTcr- 
ently under the focus o f the Li principle (viz. that liability should not 
exceed an individual's share of fault). Indeed, the argument come- 
dose to challenging the Li principle itself insofar as it suggests fhat 
plaintiffs and defendant’s culpability are of a dnfrrcni order.”  The 
court itself recognized the double-edged nature ol its own argument by 
weakly suggesting that, although it did not preclude comparative negli­
gence, “the fact remains that insofar as the plaintilTs conduct creates 
only a risk of self-injury, such conduct, unlike that of a negligent de­
fendant. is nol tortious."7" A* this point the argument collapses.
25. However, the court's third rationale touched a firmer base The 
cutting edge o f the "joint and several” liability rule is that it imposes 
the risk of a co-tortfeasor's ///ability to pay his share cm the remaining 
defendants, whereas limiting a co-tortfeasor's liability to his own share 
alone would place that risk on the plaintilf As already pointed cut. the 
former solution is universally regarded as the fairer where the plaintilf 
is entirely innocent. On the other hand, it is it.it self-evidently also the 
fairer (as the court thought it was) w here the plaintilf w as himself at 
fault. One’s doubt increases the greater the proportion o f the plaintilf s 
fault compared with the defendant's: suppose ti.it F( la inti llj's fault 
was fiOTc. D(efendant)t‘s is 10'! and D , ’s 30 !. Why should I),. who is  
far L-ss at fault than P( 1:6), “guarantee" also IV s share, when P's negli­
gence. no less than D,'s. was a proximate cause of his injury and Ins 
fault greater to boot?7'* Surely, the only fair solution compatible with

74. Its link ailh the flrM pan is obscure, il looks more like .1:1 mJepemlcnl rationale.
75. /./. al 58C-90. 57.H PM .11 *#*. 14b Cal Kptr al \m
7b. .Vrv J lTi» mim.. Tin Lsw or Tours 257 <5th cd 1**77#
77, 20 Cal. Mai M2. 578 P 2d al 921. I Id Cal Rptr at ?<ki (Clark. J .dissenting) ("llui

Ihe dillcrcntcs warrant departure from the /./ principle in loto or not at all "l
78 IJ  at 5K‘>-9tl. 578 P 2d at '**. |4(. Cat Rplr it 189
7‘) Justice Clark, in Jis%ent. thought it inure plausible lor a jurisdiction like WiwonMii 

to adhere lo "joint and several" liability because .1 plaintitrwhose share was greater than the 
defendants would still be debarred from recovering, against any of them U  al 61.V 7̂8
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the Lt rationale o f limiting each participant's liability lo hb own share 
of causative fault, is to impose the risk of D.'s insolvency neither whs t- 
ly on I’ nor wholly on D, but to distribute it among P and D, in prop, t- 
tion to their respective shares o f fault. The best way to accomplish this 
result is to retain the 'joint and several” liability rule, subject however 
(as will be pointed out below) to a later redistribution o f D.'s unsatis­
fied share.

An additional practical reason is that a rule of "several” liability 
would inject substantial complications into tort litigation and settle­
ment, and thereby place a new burden on the disposition o f tort claims. 
Il would necessitate a verdict on the responsibility o f all conceivable 
parties to the litigation even where there is no question ol the plaintifl's 
contributory negligence and might even tempt the plaintiff into the em­
barrassing position of arguing that an insolvent defendant was n.<' neg­
ligent in order to avoid reduction o f his verdict against the remaining 
defendants.
26. In sum, the majority opinion in American Motorcycle did nol 
make the strongest case on behalf o f a sound result. It got lost in the 
ma/c o f conceptualism instead of facing up to the practical aspects of 
jettisoning the "joint and several" liability rule. That rule is justified, 
nol by a one-sided preference for plaintills. but by the very principle of 
evcnhundcdness between plaintiffs and defendants enunciated in /.< Ii 
should therefore appeal to the plaintills' and defendants’ bar alike on 
grounds of fairness: the "several" liability rule of the court o f appeal in American Motorcycle is unfairly skewed against plaintills. whereas the 
supreme court's opinion carries the seeds o f unfairness for defendants.

In a small number o f jurisdictions the “joint and several" liability 
rule has been abandoned in its application to c  ;*"'torily negligent 
plaintiffs.” ' But the overwhelming majority has ‘ed the rule to
such plaintilfs. cither by express legislation or by ;ial decision.*'
Such an extension is also contained in the Uniform comparative Fault 
Act and the California Stale Bar draft (S B. 1959), and was recom­
mended in Professor G  Schwartz's Report to your Committee*2 in op­
position to the proposal of Ihe California Citizens' Commission 
Report."’ Since such an extension was not precluded by legislation in

!’ M al '>22. 146 Cal. Kptr . 1 20V Hut the problem differs On I) m degree, not kind am • ! 
ing to the pljintitlN slurc being more or less than the defendant

Ml. /'e. under the Kansas, Nevada. New Hampshire and Vermont statutes 
M See the state hy vt.de tabulation, with citation to the relevant statutes or decisions, 

in the Appendix to American Motorcycle AsVn v Superior (. Y urt, 135 C al Kptr 4'*’. Mm-12 
tC.i! App 1*477)

*2 l<aommcnd.ilion 41> 
st. Keport 114*,13

California, no objection could be raised to the court's decision to so 
extend it in working out the implications o f its own /./ precedent.'1 It 
mav nonetheless be preferable to give statutory sanction to the rule in 
the context o f the more general statutory revision recommended by this 
Study.RECOMMESDA TION A: Retention of the "joint amt several" liability mte even where the plaintiff contributed to his injury through his awn fault.

IV. Comparative Contribution
27. The second major ruling of the court in American Motorcycle was 
to sanction comparative contribution among tortfeasors under the new 
label of “partial indemnity.”'3 Contribution among tortfeasors has in 
the main been a creature o f statute in derogation o f the common law 
which, as in the parallel situation of contributory negligence, counte­
nanced only an all-or-nothing solution. In a few but ill-dclincd situa­
tions. the common law permitted a shifting o f the whole liability front 
or.c tortfeasor to another (principally from one who was liable merely 
for faultless causation, e.g., in cases of vicarious liability): otherwise it 
denied all relief on the puritannical ground that it would not assist a 
wrongdoer [in [tari delicto potior est conditio dtfendenris). In no event 
could there be sharing.

In a majority of U.S. jurisdictions contribution was introduced by 
adoption, or at least under the inspiration, of the Uniform Contribution 
Among Tortfeasors Act. This model, in both its versions (1939 ard 
1955). opted for "pro rata" contribution, i.e., by equal shares among 
the tortfeasors, rather than for “comparative" contrib nion, i.e., in pro­
portion to their shares o f fault. This choice has beer defended on the 
following grounds: first, that (contribution being an equitable doctrine) 
"equity is equality.” Secondly, since the negligence o f each tortfeasor-  
must have been a proximate cause of the injury, its causative cfieet 
could nol be assessed otherwise than hy giving it equal weight with that 
of the others. More persuasive than these a priori arguments ate two 
practical considerations: first is the simplicity o f pro rata division. It 
dispenses with the need for. and costs of. any protracted inquiry into 
shares of fault and aids settlements because the formula is categorically 
fixed hy law'. Secondly, its advocates contend that the formula pro-

84. Justice Clark’s Insistence that this Was <i Jcg'liljtiv'c tflvk. 2«» Cal. 3d at M2-13. 578 
P.2d at V2I. 146 Cal Kptr at 2(M. must be viewed in ihe ln:hi »*t • same '4*|Cvt«on apainul
the l.t dec * i»'ii See note 3 and jccompanvinit text

85. 2tK\il 3d at 5v*>, 578 P.2d at‘M2. I4h Cal Kptr ,u l‘<> Applied litMrut liability 
in S.ifcmi> Stores v. NcM-Kan. 21 Cal 3d *22. V'J I'2d 441. MoCal Kpti 'M)||'47X|



motes settlements in yet another way: insofar as a defendant witlt a lots 
percentage o f fault will settle rather than risk being found liable at a 
trial and incurring pro rata liability. This argument, however, seeks to 
make a virtue out o f its potential for serious abuse, namely, as a means 
nqtjor encouraging but lor extorting settlements from slightly ncgli- 
gcnt defendants. As the Wisconsin court observed, after labelling it "a 
convenient blackjack.” "the end does not justify [such] means.""'’
28. Tro rata contribution is, however, incompatible with the Li ra­
tionale o f apportioning liability in accordance with shares of fault 
That rationale clearly has as much relevance between several defend 
ants as it has between plaintiff and defcndant(s). Obviously, its appeal 
increases the larger the disparity o f fault: no wonder that it was in a 
case o f 5:95 that the Wisconsin court fell impelled to abandon the pro 
rata rule.’1’ Moreover, in cases where a eontributorily negligent plain­
tiff is facing several negligent defendants, the pro rata rule would, since Li, lead to strikingly odd results: suppose, e.g., that P is adjudged 25T 
at fault, I), 25r; and D.50T. If 1* chose to collect 75'T o f his loss of 
S 100,000 from D,. as he is entitled to do tinder the "joint and several" 
liability rule, it would run counter to the Li rationale to limit D,’s 
claim for contribution to S37.500 (50'> o f $75,000) instead o f S50.000 
(IV s  fault-proportioned share). Such a rule would make the ultimate 
allocation o f liability contingent on u random factor, namely, the 
amount which the plaintilf chose to collect from D|. Hence whatever 
the justification for the "pro rata" rule at the time when contributory 
negligence was a complete defense, it became incongruous with the in­
troduction o f comparative negligence. An in ;reusing number o f juris­
dictions have therefore adopted “comparati' e contribution" either by 
legislation"" or judicial decision.

29. The only obstacle to the California cciiii following this trend was 
California’s contribution statute o f 1957 ( t ’ode o f Civil Procedure 
§ 876\ which followed the 1955 Uniform A n  in nrcscribing ihe “pro 
rata' ule." The same obstacle had been face I d( wn by the New York

s i  9 id > k i v. s d iu t /c .  to  W u  2U I. 12. 114 N.W  M  I V .  ) 7 f  ( l'ii.2 )
Si DiclAl V. Sihul/e. 1(* Wn 2 d  I. 11 1  N.W.2 d  I0$(l«62).
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 . „ . . .  . ii linu).Si Uiclskt v. Svhut/f. 16 Wis. 2d I. ItlNVV’d I05|W(.2),
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Court o f Appeals five seats earlier in Dole i. Dote Chemical Co."' Fo l­
lowing this precedent, the supreme court argued that its version o f 
sharing among tortfeasors in accordance with fault wav a development 
of "equitable partial indemnity" which had not been foreclosed by the 
statutory scheme of "contribution" enacted by Code of Civil Procedure 
§§ 875-877. This argument was entirely result-orientedjand might well - 
be criticized as a usurpation of the legislative fu n c t io n .A s  previously 
explained, indemnity has always meant a shifting o f the complete lia­
bility. while contribution signifies a sharing o f liability. Thus for the 
court to invent the label o f “partial indemnity" for a new judicial re­
gime o f loss sharing was mcrclv a semi tie maneuver to sidestep the 
parameters o f the legislative regime of ’contribution.’"15 In cficct. the 
court read Code af Civil Procedure 875-877 out of the statute book 
by freeing "partial indemnity" from two unwelcome limitations:
(I) the requirement of a joint judgment and (2) the “pro rata" alloca­

tion o f shares.
The New York legislature, prodded by its own court’s decision in Dole v. Don Chemical Co.. two years later amended its Contribution 

Act by enacting contiibution in proportion to fault.71 Faced with ex­
actly the same situation, the California legislature should do likewise. 
Such also is the proposal of the Uniform Comparative Fault Act and 
the California State Bar draft (S.B 1959).
30. RhX 'OMMENDA HO.V 4: Statutory enactment of contribution h\shores proportioned to fault in lieu of the existing system of contribution “pro rata " fequal shares!.

V. Th e  “Joint Judgment” Rule

31. In enacting its contribution statute in 1957. Code o f Civil Proce­
dure § 875. California deviated from its model, the Uniform Contribu­
tion Among Tortfeasors Act o f 1955, by limiting contribution to 
tortfeasors against whom "a money judgment has been rendered 
jointly." It has since been held that no cross-complaint for contribution 
can be tiled against a tortfeasor nol sued by the plaintilf so as to make

nation ol it> purpose* lo Hie Senate Judiciary Committee. I Si s. J An*. 13d (Kej; Sc».
I VS 7')

•>i V) n .y  :d  i4.c n  i m 2*s. 331 n .y  s  :u jn2 o w )
V2 See my criticism ol /Wc r Do •• < he mini! «n I'frcuunl. .w/'/a note 3. ut 2V*>*5i>.
VJ ♦ I hr court also attempted lo fcmlorie its position toy lindlnp. statutory encourâ e- 

mcnt in the statute itscll lor a continued development ol ' Ck|inl,it*lc indemnity 2d T il \l 
at 5VV-fi05. >7s I1 2d at ’M2 In. I4n i al Kptr. at IVS.yu Ii vsotdd serve no purpose in this
Study to counter this dtswu 11*0 •rgumcnt [nunt lot point 

................................................1 0 7 m



him a part) defendant in the plainlilfs action and thus set the stage lor 
an eventual joint judgment.'5 "The result is a circular series of contin­
gencies that cannot be satisfied. The defendant has no right o f contri­
bution unless he obtains a joint judgment, he cannot obtain a joint 
judgment unless he states a cause o f action, and he cannot state a cause 
of action unless he has a right of contribution.""'
32. Several arguments account for this position. One is that it avoids 
such complications as inconsistent verdicts, disputes over the amount of 
the plaintiffs loss, what clfcct to attach to a prior settlement, lapse of 
time and so forth. Another is that it promotes administrative efficiency 
by deterring multiple litigation. Hut both objectives can he attained 
without prohibiting cross-complaints Thus Michigan, prior to aban­
doning the joint judgment requirement altogether in 197-1. specifically 
permuted cross-cornplaints for contribution to satisfy the joint judg­
ment requirement.'*1

Less tractable are two policy arguments. Foremost is the plea that
the pluintilT should be (rcc to select his adversaries without possible
prejudice from having defendants foisted on him at the trtal who might
evoke special sympathy, leading to lower verdicts. This is an argument
against cross-complaints but not, of course, against separate actions for 
contribution.

The preceding argument may he reinforced on the ground that a 
plaintiffs decision not to sue a particular co-tortfeasor will often be 
based on the conviction that he is less well equipped to bear any part of 
the loss than the othcr(s). Denial o f contribution may thus serve sound 
notions o f loss allocation by preventing a "strong" tortfeasor from 
shifting part o f Ihe accident cost to a substantially weaker tortfeasor; 
the most obvious illustration being a liability insurer seeking contribu­
tion from an uninsured tortfeasor. The very facts of the American Motorcycle case reveal just such a situation: nanfly. two presumably 
Insured corporate defendants claiming contribute n from the teenage 
victim’s parents who were almost certainly uninsun ’ 'gainst claims for 
negligent lack of supervision. Although this policy argument has been 
raised categorically against any form -■> contribution among 
tortfeasors.’" it might be implemented at least—so the argument

M, General Lies Co. V. SI .it c Dcp'l ut I'ub Works. 32 Cal, App 3*1 v IS, *>2S.2b. 11$ 
Cal S.'T M3. 547-tK<l'>73i.Thornton c. Luce, 200 Cal App 2d M2. 551-52.26 Cal Itptr 
.Ml, Ms- • PJS2). m- < ioldcnbcrg X Nicholas. Camp/ihttne t.inbilitv Ann mg Joint 
rcriJtUH’" . N UWI A I. Ill v. 23. 43-5-1 rl‘l76r thereinafter cried as Cu.tdcnbcig A Nicholas}.

as 1.,-IJcnhcrg X Nicholas, lit/'t.) note as. al -15
as Mu ll I lieu- l.svss Asv h wo :a2> i West Supp WMi
as V.r James ('tmlnltutian Antanp Jatnt Irrtfm uin I Praenuiiii C/i/n'iori. 54 IIcks

I.. Ri.v. Il5h (la-ill ishnh elicited a rebuttal Irons Cirs-eory. Car.lnbujian Amttnp Jami 
Tarr/catan I P tfr ttf . 54 IIsbv I. Kf s. 117|| 41V411 Recently. Weir in a ImiksT I s- 
I'Vf'l. Costrsli s I IS  t Lsse ch |2. al 7S. elded *nh Jamcc by aits--eating abolition ol contri­
bution. il nol altogether, al teas! by msurcis and other "cstcllcm loss-sprcadcrs "

a1), |i is all ihe more remarkable that ihe court's opinion in Anirotan tl<'/iooio/i- hotels
adverted lo Ihis ispccl, mcrels guarding itself against ans impmaiion that it endorsed filial
-laim-v id this stiii 20 Cal. 3d at Mi7, 5ix I' 2d at '>15. |4fi I al Kptr at 201

100. s |ur,5 Cal Stats 1st I.-. Sees. ch I. al 103 (held .onstilullonal in City of I.os Ange­
les v. Standard Oil Co., 2n2 < al App 2d IIS, ns Cal. Rplr M3, appeal Jiimou'J. 3*43 U.S. 
2P7 (latiSU An illiistiaiinn -0 a settling loitfeasorN claim tor "partial indemiiiiy" since 
imenran Mat. c.-ic/i- is Scars Itochmk A Co s Inicrnalional llaivcsler Co.. >-2 C al. App. 
3.1 4'i2. 147 I .,1 Rpu 21.2 (I'Csi

101 Mhii.Cumi* I sscs Ann £ Mai 2025 I WeM Supp l‘*74l
102 N.Y Cis, Phsi I m tj 1401 (McKinney I*>7m
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34. Abandoning ihe "joint judgment" rule opens the possibility of in­
creased multiple litigation which would not only increase legal costs 
and impose an unnecessary burden on judicial administration hut also 
raise the prospect o f inconsistent verdicts. A  tortfeasor sued in the sec­
ond action would not be bound by the verdict in the first with respect 
either to liability or shares o f fault.104 Since the responsibility o f all 
participants in the accident must in any event be assessed in order to lix 
the shares o f  fault o f any one o f them, it is all the more desirable to 
have all o f them before the court in order to lake advantage of their 
conceivably conllicting testimony and fix their shares of responsibility 
once and for all.

However. I do not consider it necessary to impose cither incentives 
or penalties in order to promote joinder. For if the plaintiff chooses not 
to join a particular tortfeasor himself, it will in most cases be in the 
defendant's interest to do so. So long as the tatter may freely implead 
any other person for the purpose of asserting a claim for contribution 
or indemnity—and such procedure is readily available1"5—theie is thus 
already a sufficient incentive based on self-interest which needs no re­
inforcement. Given the ample authority of California's long-arm stat­
ute.1"'' nonresidence will rarely be a reason for the plaintiffs failure to 
join a particular tortfeasor, but in any event such an obstacle could no 
more be overcome by the defendant than the plaintilf.
35. If. contrary to the preceding recommendation, sanctions for compelling joinder were deemed desirable, two alternatives are avail­
able. One would debar a defendant from later claiming contribution in 
a separate action, ut least if he had no reasonable cause for railing to 
cross-claim.|l,: This would be analogous to the existing compulsory 
cross-claim provision regarding any "related cause o f action . . .  [a de­
fendant) has against the plaintiff."11’*

The other alternative would be to pul pressure on the plaintilf by

I(VI. (ioldcnbcrg & Nicholas. iupra note 95. .it 49*50. add. "Any inconsistency of ver- 
dich between the two act ions could result either in unjust enrichment to the prior defendant 
(/i if in the later verdict the plamitir\ damages are found to be greater or the dclctidanf- 
proportionate fault found lo be Icssr. or in the defendant being short-changed U f. it the 
l.-ei verdict found plainlitfs damages or proportion of fault mullet or the defendant’s de­
gree of culpability greater)."

105. C a i . C iv  Proc Coot 8 428.10th) (West 1**73). Tlii* procedure was hitherto pre­
cluded by the “joint judgm ent" rule.

I0b Cm CIV. I’ium . Coot $410 10 (West 19731.
107 (ioldcnbcrg ,V Nicholas, iuprtj note 95. at 50-53. Such a provision is contained in 

the Propose ’ 'tatuie of the Slate liar (8 *') and S It 1**59 (proposed Code . t ( ivil Pr«Hcditre 
# Ml) Il \s. adopted bv the Ontario Court of Appcjl in Cohen v. S McCord & Co .
•IDI K *>.. and KicUood v Aslmcr. HOI l< M 702 (1957)

Hi* Cm Civ. Pmm Coin t> 42<* JPl.it/Wed l‘C3)

limiting his claim to each defendant's individual share only, in ease of 
unjustifiable non-joinder of others. Admittedly, this method would in 
one respect be less drastic than the former, since it wouiJ not preclude 
the plaintiff from later bringing a separate action against those he origi­
nally omitted to sue. But in most situations in which he w ished to spare 
a particular tortfeasor, eg., because (as in American Motorcycle) he was 
a close relative, his reason for doing so would a;.so preclude hint from 
suing later. In any event, we are accustomed to respect a plaintiff’s 
unwillingness to take the initiative tn joining a particular party for 
whatever reason; and so  long as the defendant he does sue has the op­
portunity o f joining him as a co-defendant, there can be no great op­
portunity for abuse. Thus the plaintiff's decision against joinder — -J 
not be al the defendant's expense since the latter has always the n. „ns 
to defuse it.
36. Yet another ground for objecting to a plaintiff" proceeding sepa­
rately against different defendants is the abusive practice o f verdict- 
shopping, i.e., testing bis luck before several juries in the expectation of 
eventually collecting up to the highest verdict.'"'' Under the English 
legislation which has been widely followed in the British Co  imon- 
weaith this practice was discouraged at the time of introducing . ontri- 
bution among tortfeasors by limiting plaintiff's recovery in subsequent 
actions to the amount awarded in the first and depriving him o f his 
legal costs unless the court is o f the opinion that there is a reasonable 
ground for bringing the subsequent action.11' Verdict shopping, how­
ever. is not widespread because the contingent fee system discourages it 
and because it is generally in the defendant's interest to join all other 
tortfeasors for contribution. No legislative change in this regard is 
therefore recommended.
37. KECOM MENDATION 5: Abolition of the "joint judgment" re­quirement for contribution.

VI The Insolvent or Absent Joint Tortfeasor
3S. If one or more o f  several joint tortfeasors is unable lo pay his full 
share o f the damages, who should bear the burden of the shortfall? 
Three solutions are possible: (I ) the plaintilf. (2i the solvent defend- 
ant(s) or (3) to distribute the shortfall among the solvent dcfcndant(s) 

1 and any eontributorily negligent plaintiff' in proportion to their shares 
•of fault. Alternative ( I) is accomplished by limiting the liability o f each

I0‘*. S f f N»‘ic. Cunxf.furr.tct «•/ i'r<tictfinj; Sfpurj/eJi .t^.nmt Concurrent Turifeaton. 
OftJIxMv I. MfV <>*>' 700*02 11953)

110 I aw Itcfi-nn (Married Women ant! Ton!cMsor>) Act. 1035. 25 ,V 2/' <ico. 3. c,30. 
k tu  i k i l n  w,-j I 11 m i Nt ■ I i i i  l.swiii Toms 242-43 (>ih cd l'*77j
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tortfeasor lo his own share only, in lieu o f "joint and several" liability. 
In section Iil of this Study that solution was rejected even in its appli­
cation to plaintiffs guilty of contributory negligence, as incompatible 
with the Li rationale Of distributing the accident cost proportionately to 
fault. T he solvent defend .nt has no greater equity than the plaintilf to 
escape his share o f the shortfall.

The ll.iw of solution 2 lies in the fact that it makes no allowance 
for the plaintiffs contributory negligence, if any. For there is no rea­
son. compatible with the Li rationale, why a defendant should bear a 
share disproportionately larger H* hi:, fault than a eontributorily negli­
gent plaintiff merely because a co-derendant is unable to pay his own 
lull share.'11 In sum. to place the shortfall wholly on Ihe solvent de­
fendant would be as unf..ir 10 him as placing it wholly on the plaintilf 
would be to the latter. Neither solution is compatible with the principle 
o f proportionate loss allocation.
39. The only sound solution compatible with Li is therefore to dis­
tribute the shortfall among the solvent parties, plaintiff as well as dc- 
lendant(s). in ihe proportion of their respective shares of fault. Thus if 
the ratio between P. P, and D ; was 25:50:25 and D , was insolvent. P’s 
share would be increased by 1/3 and D , ‘s by 2/3 of the deficiency. 
This solution has been widely advocated bv .scholars.'enacted in scv- 
eral common law jurisdictions.1'- and recently adopted by the Uniform 
Comparative Fr.ult A ct/10 it was also approvingly commented on by 
Clark. J. in the American Motorcycle case.'J*
40. Mow w mid that principle be translated into practice? As pointed 
out in Section HI o f this Study, the “joint and several” liability rule is 
the firs' but nol necessarily the final step iri the adjustment between 
plaintiff and defendant's). If. to continue with the preceding example. 
D ;'s insolvency is already known at the lime o f the trial, his share can. 
and should, be immediately redistributed between P and D,in the ratio 
o f I '3 and 2/3, as is indeed contemplated already under Ihe existing

III. The Stale Bar dull 16(c) and S.[I. tdjv proposed Cade Of Civil Procedure 
f) ttMRcjj I!:.'.'"'.'.'.Ho solution <-] but w iihout si,itmt: .ms reason for excluding pt.iinnlfs at 
fault. Thai ilia! proposal passed without objection I rein it.c plaintifTs bar (CT1.A) is hardly 
surpttorc.
qTT? The ongtn.ilur was C Gm<onv. Lioisi srisi Loss Distriih’tion is Nh,m- 

oi i: A, i loss 77-74 (|4)6i. Tor others, see ti W'u i Is sis. Joint Ton, asm Ct,-. mini - 
runs Nili>t tils, t Sas ft45li /('rravo./. rjprt! note 1. at 2M-s2

II? / r  Republic of Ireland’s Coil I labiliiy Asi ol I'R, I. PR, I As:-, of'’is-Oireachtas, 
sb a , a Vs ,7 S,, ill 11 Afrna’s Apportionment of Damages Act of 1456. ch. 2. $ sin, ueih, 
intuition between cc-lscnl joint wrongdoers!.

114 L’siruRM C’ncii'.sHsTiSi Fauit An Jjdidi
I IS :o C at 'd 57* e. 1-1 5 •* P 2d H44. 422. 146 Cn| Rpli 162. 3P5 (147*) ICUrh. I 
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statutory direction, Code o f Civil Procedure y "i5j6), to administer 
contribution “in accordance with the principles of equity."1"'

There is of course no reason for applying a different principle if 
the insolvency becomes known only later. Bui in that event a supple­
mentary judicial order would be needed to reallocate the insolvent's 
share. This raises no serious administrative problem since D ;'s share 
would already have been fixed by the jury's verdict: the mat..r can 
therefore be expeditiously dealt with by motion. Section 2(d) of the 
Uniform Comparative Fault Act properly suggests a time limit for such 
a motion, such as one year after judgment in the original action, and 
specifically provides t i n  the party whose share is reallocated remains 
"subject to contribution and to any continuing liability to the claimant 
on the judgment."
41. A  related problem is how to deal with absent tortfeasors. The 
California Supreme Court in American Motorcycle expressly approved 
the revised Book o f  Approved Jury Instructions (BAJI) instruction (No. 
14.90) that juries assess shares o f responsibility among all responsible 
participants of the accident, whether or not joined as parties to the liti­
gation."7 It would seem proper that, rather than adding the absent 
tortfeasor’s share to the remaining defendants alone, that share be dis­
tributed proportionately among them and any eontributorily negli­
gent.1"' The absent defendant would o f course remain liable to 
contribution, though free to relitigatc his liability since he is obviously 
not bound by res judicata or is ue estoppel. If the claim for contribu­
tion is successful, the lattcr's share would be redistributed among the 
plaintiff and the defendants in the original action who had provision­
ally absorbed it. Since the plaintiff is directly interested in such a con­
tribution claim, he should have a right to initiate it and/or become a 
pany co-plaintiff.

An alternative approach, espoused by the Uniform Comparative 
Fault Act, is to limit the allocation of shares to the litigating parties. 
Ignoring "absent tortfeasors" is dcfcnocd on ihe ground that “it <’annol

l i f t .  (  A l.  Civ, P r im  . Corn. §  S 7 S |b , , West Supp. ! U7 S )  Thai this provision lias the 
purpose irf determining "pro run" '.h ire, by lir-.t excluding involved! tortfeasors is cxpresvty 
mentioned in  (he Comment lo the Uniform Contribution A m o n g  '""feasors A ct §  2 1 l'*55i. 
The procedure iv illuvlMtcd bv die Lnglivh case of Fisher v. CM! T Ltd |l'ibh| 2 Q.lt 475, 
4BU.SI (C A.)

117.’ 20 Cal Id at 540 n 2, 576 I' 2d at 406. 146 Cat. Ilptr al IS4 
IIS. Ihe State liar draft 6 fife I and S I' 1450 (proposed Code of Civil Procedure 

tj SStRcil would distribute Ihe absentee share, only among Ihe remaining "judgment debt­
ors" (/.r-.. defend,intvt, Wvtlh't Slalc bar draft fj 2, Comment A. Av already pointed out in 
relation lo Ihe same proposal lor uncollectible shares of pan defend.,nlv. sec note 111 u*prj. 
this docs Iu" hold flic si -dev evenly between faitlly detcmtanl, and pl-onnlf.



I I  •.4 ;•
1N 
:j 5

t>e told with certainty whether [such a] person was actually at fault or 
what amount o f fault should be attributed to him. or whether he will 
ever be sued."iw The effect o f this proposal, it will be noted, is in prac­
tice identical with th: first-mentioned proposal of distributing the share 
o f the absentee among the remaining defendants and any plaintiff at 
fault.17"

RECOMMENDATION 6: The share of any insolvent or absent tortfeasor shall be distributed among the remaining defendants and the plaintiff (if at fault) in proportion to their respective shares of respon­sibility.
VII. T he Settling Joint Tortfeasor

43. Settlement with one o f several joint tortfeasors raises two princi­
pal issues: (1) the finality o f the settlement vis-a-vis the remaining 
tortfeasors, and (2) the amount the plaintiff can recover from those 
other tortfeasors. Varying answers, reflecting continuing shifts in as­
sessing this situation, have been forthcoming.1-'1

The original version of the Uniform Contribution Among 
Tortfeasors Act (1939) espoused the principle of equality among 
tortfeasors by providing that the settling tortfeasor (S) remained liable 
for contribution in the amount by which his sh a re  exceeded the dollar 
value o f the settlement. The settlement could be made final only by 
stipulating for a reduction o f the remaining tortfeasors’ liability by the 
amount o f S’s pro rata share.177 Only three stales adopted this version 
o f the Act, a common explanation being that it discouraged settlements 
by providing little incentive lo either S or P to settle.
44. Under Dean Prosser’s direction, the second version o f the Uni­
form Act (1955) therefore abandoned this approach and provided for 
1 1) finality o f a good faith settlement vis-a-vis any other tortfeasor (D ) 
as well as P. and (2) reduction of D's liability only by the amount stipw-

114. U n ifo rm  c o m  r  ah  a  r is  t, F a u l t  A e r  §  2, Comment. I t  is  a lso—r ig h t ly  poum-a 
out thai "both pl.untill and defendants w ill have significant incentive lor joining available 
defendants who may lie liable." td.

120. A deference would arise only if under ihe fnsi.mentioned proposal ihe absentee’s 
share were distributed only among the defendants, excluding any piamliir at .ml!

121. -Viv generally Note. Settlement in Joint Tort Caret, ts Si a n  L. Rr.v. 4X6 i 146(0 
Compare Weir in 4 Inrrns.xt'l Lm ycum ’I I >lx C o x ii'a k a iiv i Law tjij 100-101. 125-12b

122 UsiMifi CtiNintui ties A m onu  Timm axokn Act {i 2 (1414) Adopted bs Ar 
Lansas. Hawaii and Souih Dakota. .Sec also Manclto v. Hawley. 300 I-.2J 721 (D.C t o 
1462). in which as un alternative In "pro rata" reduction, reduction by ihe plainttO’s share id 
faoli wax alternatively countenanced

latcd in such settlement or actually paid, whichever was the larger. 
This versixin was adopted by a greater number o f  slates, including Cali­
fornia.177 but it is far from clear whether it was this feature rather than 
an increasing disenchantment with the common law rule o f no-contri- 
bution which was the primary motive. The  plaintiffs’ bar has been the 
principal advocate o f  this solution, because an under-value settlement 
in good faith docs not prejudice the plaintiff. On the other hand, it is 
dearly incompatible with the Li principle of each party bearing his 
own proportionate share of the loss and thereby unfairly disadvantages 
the nonsettling tortfeasors by a transaction to which they ire not a 
party and in which they have no voice. Besides, while there is an un- I 
doubled public benefit in settlement, that benefit accrues only where a/i I 
claims relating to the loss arc included. Such, however, is not accom-) 
plished by the 1955 version because P is free to litigate with the remain­
ing tortfeasors. The saving o f ’’transaction costs" (principally legal and 
court expenses) in settling merely with one joint tortfeasor is too margi­
nal and speculative to justify the rule in face of Ihe Li principle.
45. Accordingly, there has been a swing of the pendulum to the more 
moderate view that, while the settlor (S) should be free from claims for 
contribution, the plaintiff's recovery from the other tortfeasors should 
be reduced bv S's full share of fault. This formula, long advocated by 
scholars,174 has by now acquired a large following in legislation17' as 
well as independent judicial decisions. • it has also been adopted by 
the Uniform Comparative Fault Act (1977/ but not by drafts bills en­
dorsed by the plaintiffs' bar.177 It is clearly more compatible with the Li rationale than the "pro tanto" reduction rule in that it limits the 
nonsettling tortfeasors’ liability to their own proportionate shares, 
unaffected by the settlement to which they were not privy and in which 
they had no voice.17" Surprisingly, however, the California Supreme

123. CaL. C iv . Pkoc. Com 1 S77 (West Supp. |47S(.
124 C. GRItlllRX. I.IOtXlATIVI Loss D is i r i i i o t i u n  in  NrC.llGCNCK A( 1 io n s  7S 

(143b): (J. Win I ams. Joist Tor IS ami C o s t r w l i o r y  Nr.nur.tNcr. 416 (1951); Pore- 
tsard, supra note 3. at 257-5S: Ci.4dct.ocrg & Nicholas, supra note 95. al 53; Comment. 
Comparator Seshprr.ee, Multiple Parties, and Settlements. 65 C ai.ii . L. Rt v, 1264 (1977). 

/^I*5/Arkansas. Hawaii, New York. Rhode Island. .South Dakota. Texas Utah. 
Wvtm Ing126. Kg., Outness nrodhurw. 39-1l: 2d 465 (3d Cir. 1967).T h eo b a ld  v. Angelos.44 ": 5 
228. 20} A.2d 129 (1965). 1'ieirmgcr v. Mogcf. 21 Wis 2d 182, 124 N.W.2d 1(16. 110-12 
(1913).

127. The ctalc liar Jr.ifl § 10(a) and S B. 195V (proposed Ci*dc of Civil INvicdurc
HKduM are identical with ihe current version of Cai . Civ. Prim Corn § 877(Wcm Supp.

P>7K) The comment in the State Bar dralt docs not even alert the rcadr .• to alternatives!
I2S. I or rhe same rca»on n »\ also preferable to "pro rata” reduction, which hail been 

the first choice ol the Uniform Contribution Among Tortfeasors Act < 1939). See Gomes v. 
lluHlhur-.!. 3‘M I 2d 4r>5 (3d Cir |%7) (applying Virgin Is, law without statu tors guidance.
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Cour. n. American Motorcycle'-' broke with the Li rationale a second 
lime” " by adopting the Contribution Act formula of “pro tamo" reduc­
tion also for "partial indemnity." It did so obiter, without the benefit of 
briefing or argument01 and without any cttsndcd discussion beyond 
invoking the pro-scttlcment argument which, as already pointed out. 
docs not really support its weight.

46. The alternative solution of reducing the plaintifTs recovery hy the 
full amount of the settlor's full share does, however, raise the question 
why the f.iaintilT should in this instance bear the w hole burden of any 
deficient:/ (regardless indeed of whether he was himself eontributorily 
ncgligcM), when in situations not involving a settlement the burden 
would either he shared with the remaining defendants1'1 or placed en­
tirely on the latter (depending on whether the plaintiff was contribu- 
lorily negligent or nol). -

There are several reasons for drawing this distinction. The plain­
tiff remains o f course the sole arbiter whether to settle and. if so. for 
how much. If he docs not wish to assume the risk that the settlement is 
subsequently determined to be under-value, he need not settle al all 
On the other hand, he is given a strong incentive to drive the hardest 
bargain with the settlor and not to prejudice the remaining to r tfe a s o r s  

by a settlement that is either collusive, deliberately discriminatory or 
unintentionally inadequate. This self-regulatory incentive is clearly 
more effective than Ihe requirement o f “good faith" und the current 
California statute end the Uniform Contribution Act from which it is 
derived.

■17. Actually, there has been little occasion for clarifying the meaning 
of "good faith" in this context.131 Clearly the burden o f  proving lack of 
good faith is in practice a heavy one is long as courts are persuaded 
that settlements should be encouraged in pursuit o f the statutory policy

\s Inch rcifually preferred "fault" lo “pro rata" reduction .md argued that its clTcct on 
.scttlcni- ’!'• was the same.

I2v 20 Cat 3d 578. 603*04. 57S .»2d 899, vl5-lc>. 146 Cal Rptr I*!. 198-99 t I97M 
!3U. As punted out by Clark. J . dissenting who preferred the sieve recommended in the 

present Study IJ  at 613-15. 578 I».2d at 922-23. 146 Cal Rptr at 205*06.
131 td. at frCN n.l, 57,s l*.2d at VI*). 146 Cal. Rptr at 202 (Clark, J.. dissenting). Lemos 

v fiichcl, 83 Cal. App. 3d HO. 1-17 Cal Rptr. 603 (I97N). held that reduction lor plaintilf 
fault in made prior to reduction ol settlement amount. This is cleurlv correct though less 
advantageous to plaintilfs.

132. According to the recom mendation in Section of this Study uipro.
13 J The Uniform Law f Annotated contains no case citations whatever to tins phrase. In 

California, it has been explored only in River Garden harms, Inc v. Superior Court. 26 Cal 
App. 3d 086. 103 Cal. Rptr 498 (1972) and Stambatigh v. Superior Court. 62 Cal App 3.1 
231. 132 Col. Rptr 84.3 (1976)

Miy IV7VJ

underlying the "pro tanto" rule.1'1 If the consideration for the -cttle- 
ment approximates the plaimiti't best estimate of the s e tt lo r 's  -hare o f  
liability, the requirement is obviously satisfied. Hut it seems also to be 
common ground that a settlement up to the settlor's insurance cover 
will pass muster, even though it tails lar short o f the settlor's share.1" 
Whv should a plaintilf bear the whole deficiency in such a case, when 
he would only have to bear a proportionate share if he declined to set­
tle? Evidently, a plaintilf who did so must have reason for thinking 
that it would still be advantageous for him to do so: perhaps because it 
guarantees him a partial recovery and cushions him against the risk o f  
loss from an unfavorable judgment in subsequent litigation, perhaps 
because he thinks it worth his while to eliminate prejudicial testimony 
or even to induce the settlor to give testimony slanted in :!te plamtill' 
favor against the remaining defendants.1''1 Most important, however, is 
that the plaintiff is under no pressure w hatever to enter such an under­
value settlement, if he docs not wish lo assume the financial risk of the 
deficiency.
48. Finally, the plaintilf should be rewarded by being allowed to keep 
the whole of any owr-value settlement even if he would in the end 
thereby receive mofe'THan a simple satisfaction of his loss.1' Any 
Other rule would create a no-win situation which would lend to dimm­
ish his incentive to settle. Nor does the windfall aspect present a seri­
ous argument to the contrary, The purpose o f the one-satisfaction rule 
... j prevent the plaintilf from unjustly enriching himsclf.il the expense

134 Clark. J.. dissenting tn Ameruan M»/a/eirie, argued that the good Ijith requite* 
fnent tn practice tends to discourage settlements aud (bus defeats the rationale of the "pr. 
tanto" rule 20 Cal. 3d at 610 n 2. 578 ' lo at v31. 146 Cal Kptr. at Jn.*« Sanctions lot lac) 
of good faith are explored by I rieJnun. J . in River ttarden form- In, t Superior ( 
and depend on whether the plamlil! and the settlor, or either ol them alone was implicated 
76 Cal -\pp 3d V86. 9W-|(n)3. 103 Cal Kp«r 498. 507-10 (I972» Ii should be noted that, 
d. tn California’s "joint judgment" rule a settlor still cannot l*c sued i-r contribu'ion even
if th cltlcmcnt is *ci aside

132 iVrStarnbaugh v. Superior C ourt. 62 Cal App. 3J 231 23S-.39. |32 C al Kptr >43. 
m  (i*/76); "Hut we opine that n would be a rare case indeed, whs re. as here, a joint 
tortfeasor who was the immediate s nisame agent ol the claimant’s injuries, nha yettte» for 
the fu ll  amount of his mmranee t ••ieroi’e, may reasonably be charged with l.uk of good i.usli
under section 877 " (emphasis added)

136 So-called "Mar. Carter" or "sliding scale recovery agreements" have indeed 
prompted judicial or even legislative protection lor the remaining defendant See Cxi 
Civ? Pimr. (’tun. tj 877 8 (West Supp lu?N) Sec Protestor (i. Schw.ni/', Report lo sour 
Committee (at 110*13) on the California iTit/cnx' Committee rcumimciiJaiion 4B-2 to 
"prohibit Mary Carter" agreements It anything, the recommended rule will lend to do 
couraec such collusive arrangements far more Ilian the pi event rule

ir . rheoh.ild \ Angelos. 44 N J 228. 2.39. 208 A 2d 129. |35 l|9f.5>, <v < ommorn 
Cumpurmot' S'egti^enrr. Multiple Pjnir*. andXeu/rnirnh. (•$ Cxt n I Rtv 12**4 I27779
(1977),
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ol the defendants, but hcie that principle is not violated: The non- 
settling defendants will still not be required to pay any more than their 
apportioned shares and the settlor has bought his peace.
49 RECOMMENDATION 7: A release entered into by the ptafin/1and a lortjeasor shall discharge the latter /rant all liability Jur contribu­tion. but the plaintiff's claim against the remaining tortfeasors shall be re­duced by the amount of the released tor feasor's share of the loss.
This exhausts those aspects of comparaiivc fault specifically raised by American Motorcycle. There remain, however, a few other multiple 
party problems in the wake o f the /./ decision which it would be proper 
to deal with in the course o f comprehensive legislation in this area.

M il.  Immunities and Workers' Compensation

5(1. A  right o f contribution exists only among parties who arc jointly 
liable for the same injury. This condition is not satisfied if the party 
from whom contribution is sought is not liable to the tort victim on 
account of an immunity. Common examples are when that party is the 
spouse, parent or child of the victim.1-'" In a few jurisdictions the view 
has been taken that such immunities may not defeat contribution if 
their rationale is linked exclusively to direct claims by the victim, e.g., 
fear o f collusion between spouses at the cost of the defendant’s liability 
insurer.1 w a concern which would not extend with the same force, or at 
all, to contribution claims; most jurisdictions however apply the immu­
nity to both claims. Hitherto the problem has not been faced in Cali­
fornia because, prior to American Motorcycle, contribution was 
permitted only among parties held liable in a joint judgment. Besides, 
the problem ts now of lesser dimension than it would have been 20 
years earlier because most o f the more common immunities figuring in 
tort litigation have in the meantime been abolished in California, eg. 
the family immunities, charitable immunity, the guest statute and some 
aspects o f sovereign immunity. I‘m

IK  ,V..■ w. Pkossis. L aw hi Torts Jib)(4ih rd 1971).
iv> id  ,u n 75.

l-tu kemtmher dial in American Sfatorcic/r. Iltc claim for coninbtllion was made
a.'.uihi die victini'c paicntv Sucti a claim would have foundered prior to fijb-on v. (ilb-on. 
JI '.d ‘.I u|.| .170 p 2J MS 0) Cat Kpir, 2XK ||*>7| |, on Ihe ground of family imtminity S 
Riimk-i ol iourt- bare decided lo icl.un parental immunity from clatmi Lor negligent iiipct* 
s IMOn. principally in otder to block claims lor contribution bv oihci inmrcd defendant' 
V.v . ,c IMud.'vk ' Spencer. V. N V 2it is, JM N I. 2d JJS. Ji-I N V S 2d *59 i |T4i

Sill I'1' filKI IIVUILir'i u »

51. Several solutions arc po>sible.(JI One is to hold immunities on 
principle inapplicable to claims for contribution. Such was apparently 
the decision of the New York Court o l  Appeals when in Dole v. Dow Chemical Co. it allowed a claim for "partial equitable indemnity’ 
against the plaintiff employer notwithstanding the lattcr’s ton immu­
nity under the workmen's compensation act.IJ- Most courts, however, 
refuse to permit contribution (as distinct from indemni'y) from the 
plaintiff’s employer or workmen's compensation insurer on the ground 
that contribution would erode the employer’s statutory protection for 
which he bargained as a trade-olTin return for no-fault benefits to his 
employees.1 *'• As against this, however, the third-party defendant has 
to bear a larger share of the tort liability through the fortuity that the 
other culpable actor happened to he entitled to a personal immunity 
vis-a-vis the tort victim.
52. There are several ways in which the third-party’s predicament, 
can be eased without infringing ihe other's immunity. But all of these 
arc at the expense of the tort victim. First, the immune party could be 
treated like a released tortfeasor in accordance with the recommenda­
tion of section VI of this Study, i.e. by reducing the plaintiffs recovery 
from the third-party by the former's hare of fault. This solution is not 
only unduly prejudicial lo the tort victim but also based on an im­
proper analogy- the underlying rationale regarding a settling 
tortfeasor's share is lo protect the other defendants against collusive 
releases, whereas the immunities here considered exist entirely inde­
pendently of the plaintiffs voluntary choice. There is no more reason 
to deny a faultless plaintiff full compensation from a tortfeasor when 
the other culprit has an immunity than when the other is insolvent.

A  less prejudicial alternative would he to adopt Ihe same formula 
•as recommended in tj -12 of this Study for dealing with the share of an 
insolvent tortfeasor, i.e.. to distribute that share ratably among the re- 
maining liable parties, including a eontributorily negligent plaintiff. 
This could be accomplished by simply disregarding, from the outset, 
the share of ihe immune party in lixtng the liability o f the other defend­
ants (and a eontributorily negligent plaintilf). though to do so would 
deviate from the usual procedure o f requiring the jury to assess the 
shares of all culpable actors, whether they are party defendants or not.

M l A '••ni|-arc W c i i  in  ' I t a l l  n s s I l o s . H  L s t v i  l o w .  l i t  A C i i s i i ' s k s i i v i  L a w  
IU)

M2 V- •- 1 2d 14). 2>2 \  I: 2d 2SX. 3)1 N Y S 2d JS2 11**12)
14* .V.f’AA I. \hst >%. I aWiII WoHkMI s’s Comi’I s?. \ nos £ 7MXH (hctcm.if- 

Icr vitctf .i - I -Mfkosj, V* PitmM »«, I a'* • *) Toms 30‘> |4th ed 1071)
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Workers' ( umpnisJlion

53. The problem is most acute in the context of worker's compensa­
tion. This is so not only because the employer's immunity is fat and 
away the most common in modern accident litigation; it is aggravated 
by the fact that the accident victim becomes entitled to compensation 
benefits from his employer as well as to tort damages from the third 
pariy, ilow are these two, basically incompatible systems (workmen's 
compensation and tort) to be harmonized?1-*' This question calls for 
consideration when the employer or the employee or both negligently 
contributed with the third party in causing the employee's injury.
54. Prior to Li, the position in California was as follows;145 An em­
ployee's contributory negligence, while not alfeciing his right to com- 
pen- tiun from his employer, barred any tort recovery from a culpable 
th iu  •'••My. On the other hand, an employee free from fault could re­
cover tort damages from a third-party tortfeasor, reduced only by the 
workmen’s compensation benefits previously received.

If the employer was at fault, whether on account of managerial 
negligence or vicarious liability lor ihe negligence of his agents or ser­
vants. he was not—as already mentioned—liable for contribution, but 
in Win it Jackson"' he also lost h.s right to recoup from the third party 
the compensation benefits paid to the injured employee. Thus, the neg­
ligent employer and the third-party shared the loss although by no 
means in proportion to their shares of fault or even equally; on the 
othct hand, the employee did not "doublc-rceovcr" because, whether 
his employer was negligent or not. he ('he employee) had to give credit 
against the tort damages for compensation benefiis received. In sunt, 
the employer’s negligence enured solely to the third-party's advantage 
by reducing his total liability by the amount of the compensation bene­
fits paid.

The situation worked out differently where compensation benefits 
were claimed after the third-party's liability was finalized. In thut 
event, California Labor Code § 3S6I allows the employer or his insur­
ance carrier a credit against the damages recovered from the third 
party. However, in Roc r. Workmens Compensation Appeals Hoard"'

14-*.. A comparative conspectus o f  the frc.ur,.cm o f  these problems in ilillcrcnt countries 
is found in llc n n n g . Tori L ia b i l i t y  fo r  ItbrA  In ju ry ,  in 15 I s i l  k s m ih n m . I : M s i  i t i n i ' M  
<n CoMi'AM VI tv I. I.\W 8856-71 ( 1̂ 7̂ )

!-!> SVv Note. Third Tarts and Tmplaser Liability. [/ter Xya I  • • Yellow ( ah ( aotpani 
for Jnjuru"' ta Lrnployees Coifred b\ ITorkers’t ain/ienutnon. .s,tS Cm I Hi V. I02‘M IM77| 
(hereinafter Cited .is Third Tariy\, Note. HerAer't ta/nprnuitian IturdTaHs /../»* •#///*. II 
I S f I. Kiv Ml 11977) (licicinaficr cited a' Worker's < •oaprfnitiiao]

\M> 57 ( ;l| 2d ST. 366 I’ 2d Ml. |7 ( al |<p|f W) (|*X,f s 
147 |> ( al 3d XM1. 5’S |»:j 77|, f|7 C ,)| Kptr 6M(|T4j

the supreme court (shortly before Lit held that, if the employer's negli­
gence concurred with the third-party's, it was preferable to deny the 
employer his statutory credit rather than deny the employee double- 
recovery. In this instance, therefore, the employer’s negligence enured 
lo the benefit o f the employee, since (al least in the absence o f statutory 
authority) the benefit of the later compensation could not be passed on 
to the third-party like the benefit o f compensation received prior to 
judgment or settlement with him.
55. I propose first to consider the eflcel ol Li on the liability o f a neg­
ligent employer and third-party in cases where the employee was not 
also eontributorily negligent.""

The Li rationale might well suggest that the third-party's liability 
should no longer exceed his own share of negligence That could be 
accomplished either by allowing the third-party contribution from the 
employer or limiting the employee’s tort claim to the third-party’s share 
only. Either solution has been firmly rejected by different courts of 
appeal."''
56. Contribution from the employer has been opposed both on doctri­
nal and policy grounds. As for the first, contribution assumes joint lia­
bility. nol just joint negligence: and the employer happens to he 
immune from tort liability.1'" Besides, to subject the employer to con­
tribution would entail the ridiculous result that if the employer is the 
only negligent party, he need only pay his workers’ compensation: but 
if a negligent third-party contributed to the injury, the employer must 
pay ois share of the jury verdict.151 As for the second, contribution 
would undermine the employer's immunity in violation o f  a basic tenet 
of workers' compensation. The "trade-olf" for the employer's no-lault 
liability for compensation benefits to his employees was, and is, his im­
munity from any tort claim with respect to the injury. T o  expose him 
to contribution from the third-party would taint worker’s compensation 
with tori law. It would increase the risk and cost to the employer and 
require him to carry additional insurance. Some jurisdictions, it is true, 
have condoned violation of the employer's immunity by allowing in-

I4X. Various alternatives wctc systemk.iI)y unJ first discussed by I’cyrat. Comparatne 
•Vcpftgence in Ihird Tarts I ares in (i^75| * Cm Work I.US* Cost)' Hi »• '>*). jee Third Tarty, 
fypra note 145; WofKcr** Compensation, supra note 145 

lt‘t. Arhatifb v I’li-ctcr A: Gamble Mfg. Co.. HO Cal App. 3d 500, 145 C:il UjJtr. COM
(1978) (joint and several liability); Christensen s Kaiser Alum & Chcm Corp.. 69 Cal. 
App 3d 922. 13b Cal Kptr 426 (1977) (hearing denied by Sup Ct. with order iifainsl publi­
cation of opinion) I II Wills Co v Superior Court, 5b Cal App. 3J 650. 128 Cal. Kptr 54!
(1976) (no contribution)

• 50. Cm I su Com ft *601 (West Supp 197.5).
151. Itfown \ Du key. 397 P.. 454. 459-60. 155 A 2d 836. KJ9 (|9M»,.

. . . • I g i
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deinnilv claims based on a contractual relationship between the em­
ployer and the third-party,1'- but California emphatically repudiated 
this trend in 1959 bv specifically legislating against indemnity claims 
except when based on an express written contract.1,3 This prohibition 
would cover also claims for "partial indemnity" within the meaning of ■intericon Motorcycle.'" In sum. the reason for hitherto denying con­
tribution (and indemnity) against the employer was not the all-or-noth­
ing rule discarded hy l.t but an independent policy o f limiting the 
employer's liability lor work injuries.1''' Contribution, under whatever 
label, is not therefore acceptable.” '-
57. Another alternative for limiting the third-party’s liability to his 
own share o f fault would be to abandon the "joint and several" liability 
rule and reduce the employee's tort recovery tr im the third party by his 
employer’s share of negligence. While contrihution-would promote the Li rationale at the cost of the employer, this formula would do so al the 
cost o f the employee. The only argument for it is that this is not an 
unfair price to exact in return for the employee's assured compensation 
benefits; in other words that the price consists in giving up all tort 
claims whatever with respect to his employer's negligence and absorb­
ing that share himself for all purposes.” ' It will he recalled that this 
formula is actually recommended in § -19 of ihi- Study for dealing with 
a settling tortfeasor's share, hut, as already pointed out.” " the two situ­
ations arc hardly analogous: the plaintiff has a free choice whether to

152. See I.Alt SON. supra nolc 143. at ft ft 76.30- 53. Larson. Workmen's Compensation 
Third Party's Actum Oner Against Employer, 65 Nw. L'.L Kt.v. 351 (1970) In California, 
sec Bauch v. Rogers. 24 Cal. 2d 200, 148 I' 2d 633 (1944) (hailor-bailtc). The United State* 
Supreme Court lent kudos to this theory in allowing indemnity to an unseaworthy >hip 
against the longshoreman's employer notwithstanding the immunity provision of the Long­
shoremen's and Harbor Workers* Compensation Act ft 5. Ryan Stevedoring Co \ Pan- 
Atlantic Steamship Corp . 350 U.S. 124(1955). The doctrine was nullified hy amendment of 
the Act m 1972. A product manufacturer’s claim to an ’'implied right of indemnity" Irom a 
purchasing emploscr was recently negatived in Olch v Pacific Press A Shear Co.. I* Wash. 
App. 89. 573 P 2d 1355 (1978)

153. Cm I sii Com ft 3864(\Vcst 1971) Tills section was enacted to nullify the ration­
ale of San LTancisco United School Dot California Bldg. Maintenance Co. 162 Cal 
App 2d 434. 328 P. 2d 785 (1958).

154 Arbaugh \ Procter & Gamble Mfg Co. Ml Cal. App 3d 5(H). 507, 145 Cal. Kptr 
(*08. 613 (1978),

155. li.B. Will* Co. v. Superior Court. 5n Cal App 3d 650, 128 Cal. Kptr. 541 (|97(»J.
156 Hut u t  Skinner v. Rccd-Prenticc Div. Package Much. Co., 7(1 III 2<| | .  17.) NT.2d 

437 (1977); Dole v. Dow Cbcm. Co.. 30 N.Y 2rl IIV 282 N.IL2U 288. 331 N.Y S 3d 382 
(1972)

157 S/e /lard Parts, supra nolc 145, at 10)2 I hi* view has been adopted in (lie Onlu 
no Workmen’s Compensation Act. Osr. Hi s Si m .  ch, 505 ft Ml I) (1970). and the llnii-.li 
Columbia Workmen's Compensation Act. II C Ki v. Sim ch 413. ft 11(6) (I960)

158. Sec test accompanying notes 150-56 supra

settle w ith anv one o f the tortfeasors and for how much: is is then fore 
not unfair to hold him to that bargain. In contrast, the particular em­
ployee has no choice whatever in dealing with his negligent employer; 
the lattcr's immunity is imposed by law and bargained for only in a 
purely theoretical-historical sense.” ' A closer analogy is that o f a co- 
tortfcasor's insolvency, the risk o f which is and should remain (as rec­
ommended in section III o f this Study) with the solvent tortfeasorls), at 
any rate where the plaintiff is free from fault himself. Why should a 
tortfeasor be better off because someone else contributed to the injury 
than if nc had been solely responsible? Finally, it may be urged that 
the object o f the Li reform was to improve the position of plaintiffs, nol 
to worsen it.1"' Accordingly, no change in the existing rule o f un­
reduced tort liability by the third-party” ' is here recommended.
58. If the Li rationale of each negligent actor bearing no more than 
his own share of responsibility cannot be implemented exactly in this 
context without violence to other competing policies, docs it not at least 
call for some other modification(s) o f the prior system of rules? Tw o 
possible modifications must here be considered. The  first concerns the Witt rule which used to disqualify a negligent employer from claiming 
any indemnity from the third-party for compensation benefits paid. 
The BAJI Committee promptly amended the relev.r jury instructions 
to reflect its view that a negligent employer could henceforth claim re­
imbursement from the third-party for compensation benefits paid, re­
duced only by his own apportioned share o f negligence.” 5 This 
modification of the Witt rule has been criticized on the ground that it 
operates to reduce excessively a negligent employer's already limited 
statutory liability at the expense o f  a concurrency negligent third party 
whose liability is not so limited.1''' Suppose an employee is killed in an 
industrial accident caused in equal degrees by the negligence o f his em­
ployer and a third-party. A  wrongful death action results in an award 
of S250.000 in favor o f the survivors. Under Win. the employer would 
have borne the whole o f the compensation award, maximally 555,000;

159. Contra. Murray v. United States. 405 F.2J 1361. 1365-66 iD.C.’. ("ir. ly6R) (apr’ied 
(lie settlement analogy lo (he instant situation)

160. Arbaugh v. Procter & (iambic Mfg Co.. 8*0 Cal. App. 3d 500. 507, 145 l?.*;. Rptr 
609. 614 (1978).

164. Christensen v. Kaiser Alum. & C'hcrn. Corp. 69 Cal. /\pp. 3d 922. 1 -8 Cal. Kptr 
426 (1977) (hearing denied by supreme court with order ap»«ns< •>uhlic,\on of opinion). 
The reason for the supreme court’s order agains. »sning (he opinion of the court of 
appeal was most probably that this issue was being dealt with in American Motorrsr/e A 
year later, in trbauyh i Prater (Jamhlr Mfy. Co., the court considered itself bound by 
Arneriean Motorcycle

162. BAJI 15.14 (6th cd 1977). See especially iJ.. Use Nolc at 672-77
163. Worker’/  Compensation, supra nolc 145. al 577
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the remaining Sl'JS.000 wuulil have been borne bv ihe ihird-pany, 
Under the BAJI formula, ihe employer could have recovered S27.5t"xi 
from the third-party, with the result that the third-party's share is now 
increased lo $222,500. Bui not only would this formula result in exces­
sively increasing the disparity between the shares o f the patties, it is 
alssi wrong in principle: for the Li rationale calls for the application of 
the fault ratio to the total amount of ihe damages rather than the 
amount o f the employer's lien upon that amount—in oilier words, to 
the shares in which toris damages, nol worker’s compensation, should 
be borne.
59. Accordingly, the correct method o f applying Li is to require the 
third-party to reimburse the employer only to the extent that the com­
pensation benefits have exceeded the proportionate share of the dam­
ages attributable to the employer's negligence. Thus in the preceding 
hypothetical, the employer would have been entitled to no reimburse­
ment at all. since the benefits paid (S55.000) fell far short of his 50'7 
share o f the damages (S 125,000). This formula has now been repeat­
edly endorsed by courts o f appeal in preference to the BAJI propo- 
al.1"  Il is preferable to the Win rule because, in cases where Ihe 

employer's negligence is slight but his compensation payments arc rela­
tively high, he may now force the third-party to hear a share of the tort 
damages proportionate to his own, larger share of fault. Suppose that 
the tori damages amount to $20,000 and the benefits to SS.000. the fault 
raiio being 10:90: Under Win, the employer would have borne SS.000 
and the third-party $12,000: under the new formula, the employer will 
he entitled to reimbursement o f $6,000. Nol that this formula necessar­
ily assures sharing in exact proportion to fault, us it docs in the prcced- 
i> g example. For if the fault ratio were icvcrscd. the employer would 
recover nothing but the third-party—failing contribution—would still 
be left with $12,000 or 6(Fc o f the loss.

The recommended formula presents no practical problem in appli­
cation. if the third-party claim was actually litigated: the verdict w ill 
fix both the plaintilTs total damages and the shares of fault. But a set­
tlement would fix neither.1''' The employer might therefore be forced 
to take the matter to court. But even the Win rule wns contingent on a

im Arbiiugh v Procter & Oamtylc Mfg. Co, 80 Cal. '•pp. .'J $00 1*15 «\»l Kpir
l l'*7K); {. Vrivlcnscn v Kaiser Alum & (.’lieni. Corp.. Cal App Jd *02. I3H < al Kptr 4>

(hearing denied by supreme court wish oidcr against publication o! opinion) It 
.ilxt* the rule in I ranee and Germany .Sri* Fleming. Jur; liahilo\ for II <>rk lnjur\ m I**
Imi hnmionai !!n< u  low ima 2'i (|V75).

I(*S. It cannot even be assumed that the settlement represents a good lai:h estimate I 
the pi JiulitP s total loss indc.td of the third-party's share o( fault, wuh or without a deduction 
o| tho coitipenvtiion hcnclits.

finding o f negligence by the employer, and the Li rule applied to the 
hen (rather than the tort damages) would also require a finding of the 
parlies' shares o f fault. An additional finding of ihe total damages docs 
not therefore substantially add to the administrative burden o f the rec­
ommended formula.
60. The second modification suggested by Li concerns the employer's 
credit w here the injured employee delays his claim for permanent disa­
bility under workers’ compensation until after the civil liability of the 
third-party has been disposed of. It will be recalled1'''' that under the 
prior law as decided in Roe shortly prior to Li, a negligent employer 
w as disqualified from all credit for such later benefits against the prior 
civil recovery, on the ground that it was preferable to condone double 
recovery by d,.-, employee rather than permit the employer to profit 
from his wrong. Application of the preceding reimbursement formula 
to the Roe credit would tend to minimize the employee's double recov­
ery. It is true that it would neither completely eradicate double recov­
ery (lo (ho extent that credit was still denied up to the employer's share 
of fault) nor that the benefit o f the modicintion would enure to the 
third-party rather than the employer. But it is at least a step in imple­
menting the Li mandate.

The plaintilTs' bar is < iscd to any modification of Roe, its main 
argument being that it merely transfers a portion of the windfall from 
the pocket o f the employee to that of the employer, and that the inno­
cent employee is more deserving than Ihe negligent employer.167 For it 
will have been noticed that, while the formula applied to reimburse­
ment will nol affect the employee's recovery, the formula applied to 
credit will. But the likely impact is much smaller than imagined hy ii> 
opponents who assume reduction of the credit in accordance with the 
employer’s fault, while, as previously pointed out, the correct formula 
would allow reduction only to the extent that the compensation benefits 
exceed the employer's share of the tort damages. In any event. Ihe crit­
ics (arc forced to) concede that the best solution would be to transfer 
the “windfall" 10 the third-party, although its effect on employees 
would o f course be the same.
61. T o  accomplish that result, a  simple reform would be to introduce 
a legislative provision, analogous lo the employer’s reimbursement pro­
vision, allowing the third-party to assert a claim against any future 
compensation award.1'" Besides eliminating double recovery, it would

1st' Sec tew accompanying note. lt'2-SJ nr/m/
167. /  p . stctnl'crp Thtr Atpimtnt on  A i u ' i t i i U ' * ! A  t 'n # n  C f  i t l i C l A  A lA fS

CAII.Ni>. T. at I Il'IJTl
lt>S (/ American Motorcycle Ac.'n v Superior Court, 20 Cat 3d 57s, 5S*l. 57S I* 2d



also dispose of the vexing jurisdictional problem raised by the err., 
plover's negligence I r. already in Rue. the court suggested a legula- 
live amendment to relievo the Workers' Compensation Appeals Board 
from having to decide whether the employer was negligent and thus 
forfeited his claim to credit "  The problem would be aggravated if the 
Board also had to apportion share', of negligence.17,1 By permitting tlir 
third-party to raise these issues and have them disposed during the mil 
trial, issues of fault need no longer be injected into the adjudication ol 
ssorkcrs" compensation
62 Another formula which would achieve the sam e  result is to au­
thorize contribution against a negligent employer but not exceeding the 
latter’s workmen's compensation liability. This would in effect subro­
gate the third-party to the employee's compensation benefits paid and pmabU- by the employer, just as under workmen's compensation acts 
in many states the employer's right of reimbursement is defined as a 
right of subrogation to the employee's rights against the third-party.1'1 
A  right of contribution so limited would aspect the traditional policy 
o f limiting the employer's liability to the workmen’s compensation ben­
efits. but make sure that the employer does not escape with paving less 
merely because the employee has not yet exercised his lull rights 
against him by the time the civil claim ts settled.

Such a limited right of contribution has long been practiced in 
Pennsylvania.' was recently adopted in Minnesota.r l  and has had 
some following among Icdeial courts in application to federal vvork- 
men's compensation statutesT'-1 As I.arson points out. "it postulates an 
optimum result" and probably represents "the fairest available com-

H'i'K *»o2. 1 4 6  (  i ll K iu r  1 * 2 . I * *  t W ' v i  I l ie  id e a  wav origin o ily  a i r c J  in  C o m m e n t . in  

| l ‘>7o] 4 C  m W o r m  Cmmi it 1 1 ' \  vumew hat analogous proposal to prorate w or I -

* n u tlc  inmen » compero iu.>n jn.t u-rt Jam-iiv-i umtcaj . 1  Sa-mg Ihedicivmn on f.iultt uai n 
Ni'lc. It i<rl n u ' f t l e u l i e n  , w j  U i r J  I ' j r n  S u m .  : i  M im im .s  |.J  61,1 ( |% ' . |

: I cl .M SS4. W .  S.’S |«;j 771, 777. 11 7 Cal KptiI6'l Roc l Wl VII.
11'1741

170 If the lliif-i-partv claim was settled the Hoard would also have to make a linding ol 
the plaintill’s t%*».#l damages. 'inic it cannot He assumed that the settlement represented a 
K-Kvd laitli cvtinuic-d I lie /w«VI»"» I hi' l ia s  been employed avail additional argument tor 
id.or.in̂  Poe. Imt !ove> ninth ol its force if the tcc..inmended amendment were adopted 

I.sen in < .iliforni.i. it Sun l*cen dewnbed a' **‘merely a legislative recognition o f171

the ctjviiUblc dt\lnne ol subrogation ’ " l)c • tut \ Kcid. td Cal 2ii 217. 222. 444 I’ 2d *42 
445 7oC.il Kptr >50, 553 I l90SMt|uotinv* Western States (ia.v «.V l.lectnc (‘u v HayoJc 
I umber Co. 1)0 Cal 140. MS. IS' I* '.*5 7ts (|o20|f

P7 Mato v I alls. ‘*sO l*a ISO. 14 \ ?d |o>(l‘M0j
I 73 I itinhertson ' <ituirinati < orp . 257 N W 2tl r.?'i MvK‘t 1 1077)

l *4 I his goc» back to the Tlmd Circuit's opinion in llaccillc s Halcyon I mcv l>' I -'J
• ti'rdCir lot H. r, i Jon .w Jo r yn>um/ mb m m  ll.ikyon l.mcs s HacnSlnp Ceiling tV 
Hrltffinj! t orp. 312 I S 2S2 tl**?2l I lie i»t' 0  .lie docusscd ai IcrtjMh in I si* *i4p>a 
note 14*. tj if* 22

promise in the light of all the conflicting policy interests."1'
63. A much more radical reform in the way of coordinating workers’ 
compensation w ith tort liability is the proposal of the American Insur­
ance Association176 which takes a middle ground between Ihe extremes 
of. on the one hand, abolishing all third-party claims157 and. on the 
other, making the employer liable in contribution for the full amount 
of any tort judgment. The A IA  proposes that all tort defendants (or at 
least all third-party product liability defendants)1 r*be entitled lo credit 
for the amount of workmen's compensation liabii ly paid or payable to 
the injured employee, regardless of the negligence or other fault of the 
employer. The employer's right of reimbursement would he abolished, 
as would all claims for contribution or indemnity other than those pro­
vided for by contract.

This proposal has two great attractions: it dispenses with all con­
sideration of fault on the part of the employer and eliminates all cross­
claims, thereby simplifying the compensation procedure and reducing 
"transaction costs." California has hitherto stood pretty nearly alone in 
its apparent lack of concern over the complications resulting from in­
jection o f negligence into the workmen's compensation system, as evi­
denced by the If 'in and Roe decisions.,N By contrast, most other states 
have refused to deny a workmen's compensation lien lo a negligent 
employer, not from motives of complacency with negligence, but so as 
to not burden the disposition of industrial accident injuries with inses- 
tigaiions into fault. In other words, the clear majority view is that the 
cost of such investigations outbalances any deterrent or other satuiory 
effect that a denial of the lien might conceivably have. The A IA  propo­
sal tarries forward this important policy, though by denying a lien even 
to completely faultless employers. Anyway, complete faultlcssness 
(managerial or vicarious) on the part of employers is rather rare, so that 
it is not inequitable to require all employers to hear a portion of the 
accident tost. The AIA  proposal, by also denying the third-party any 
contribution, thus eliminates all consideration of fault on the part of

I7s I.vmsun, supra note 144 .it I-I-3II
17f». See I pvtnn. C>">r,h nation of Workers t  onipeihathH /lentpli »*ilh Port Ourr.a^#• 

Awards. | mki'M 4M i l'/7s) (aJiltcM in American ll.ir Association Section nf Insurance. 
Negligence, and Compensation l.a*. Ant' . |o>7)

12/. Such a prupo'al is outlined in Wcisgall. PruJiHl l,iability in the Workplace. 1**77 
Win L Kiv 1035

|7x Moth the Al \ proposal ami Wcitpll') tools on ilic product liability third-party So 
docs I’ s l>l t’t III C'llMMf HU . Kit R VI.I M \ 1 SSI. I «IMt I • IN I'MWIt'l t It \M|| If*. | I- 
* Al Ut ftiw t ch VII. at 1-277 ||U7K) I he major reason tor isolating thi» problem iv the 
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the employer or the third-party1*'' and dispenses with til irov»-claims 
It therefore differs fundamentally from the proposals prestousls here 
considered which, instead ol ejecting fault notions from workers' com- 
pensation. sought to harmonize two systems Since the employer and 
the third-party are both likely to be insured and good loss distributors, 
the refinements o f  fault exact costs \shi'-u many observers regard as 
unwarranted hy any competing benel. Your Committee should sen 
ottsly ponder whether this is not a propitious time to undertake such a 
more fundamental reform rather than a mere implementation o f the l.i 
rationale.
64 We must now consider the added complications o f the employee's 
contributory negligence. First as to his rights jgiinst the third-party 
Whereas prior to l . i  any such claim vsould have been totally barred, it 
is now merely reduced hy his own share o f negligence. If he has re­
ceived workmen’s compensation, that amount must also he set-off 
against his damages. It seems to he generally assumed that the benefits 
must first be set-off before the remainder is reduced by the appropriate 
ratio o f fault, rather than vice versa. Suppose the verdict is S5(),<,'00. the 
compensation benefits $10,000 and the employee was SO": negligent. If 
compensation is set-off lirst. he will he entitled to $36,000 ( 50,000-
10.000-4,000); if set-off' last. lie couid only recover $35,000 (50.UO0-
5.000-IO.OOO).1' 1 T he former order o f deduction ought to be confirmed 
by statute.
65. Wha1 would be the clfcc-. of the injured employee’s contributory
negligence on the employer’s claim lot reimbursement o f compensation 
benefits? It will be recalled that, according to current case law com ­
mended in this Study.1*’ a negligent employer is entitled to reimburse­
ment to the extent that his compensation payments exceeded his 
notional share of the total damage'. His negligence may of course be 
either managerial ( 'personal") or vicarious. No eases, however, have 
so far explored the question whether the injured employee’s contribu­
tory negligence should be imputed to the employer just like that of any 
o.ltcr employee so as to effect his right o f reimbursement or credit 

The IiAJI Committee assumed such imputation Thus in the 
picccding examp e (i)<>2) [where compensation . mounted to S I0,000. 
the verdict to $5( .000 and the employee was IOC negligent], the em­
ployer would on hat basis be entitled to $5,000. i.e., the difference he-

i?" Hut the victim'* contributory could still be considered m relation tohrt
t**il 1 1>itio jcjiiist the third part,v 

IM Sr'r II Ml. IV Note .il f»7J, <i7fi (Mh C 5 r»7*»
1** b e e  tes t a ic tim pan> ing  n o te  132 \upta \
I* \ See ItAJI. I vi* Note at Ci7.| tUI and example *» (Mh *‘d !'I77| (
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tween the benefits paid and the 10" share of the total damages K1
66. Alternatively, it may he argued that the third-party is already 
credited with the 10*T share of the injured employee so as to reduce his 
total liability from S50.000 to 546.000 (supra § 60). Why should he get 
a double credit by imputing that share also to the employer so as to 
reduce the latter's right of reimbursement'’ 1 Without imputation, the 
employer would—in the previous hypothetical—be entitled to recover 
all of his payments (SI0.0O0). This would make no difference to the 
injured employee, but it would change the respective shares of em­
ployer and third party from $5,000:41.000 to 0:46.Q0o.

There are two possible arguments against this solution. The first is 
that traditionally an employee’s negligence has been imputed to the 
employer so as to impair the latter's right of recovery from third par­
ties. There is no reason why the l.i principle should change that policy 
except that the employer's claim is no longer barred but merely re­
duced. But this assumes that the employer has suffered an injury of his 
own. whereas in our context it is the employee who has suffered the 
injury and his negligence is already debited against the third-party's 
liability. In other words, this is an entirely novel situation to which the 
doctrine o f imputed negligence csiuld never have been applied before, 
and it would be merely mechanical to extend that doctrine to the pres­
ent situation.1,6

Th e  second argument is that. K  reducing the third-party's share, 
the formula tends to mitigate a little the gross inequity which the em­
ployer’s immunity tends to inflict on third-parties. This argument 
would, however, be stronger if. as BAJI had assumed, the percentage 
reduction were applied only to the employer’s lien ralher than to the 
total damages.

On balance, the arguments for imputing the injured worker's neg­
ligence to his employer for the purpose o f reimbursement are perhaps 
the stronger. Thus, however diffidently, adoption ol this alterna'ive i> 
recommended.
67. RECOMMENDATION'S: (1) //; the case >/ a »*»< injancaused by the i encttrrcnl nrg/i-

JK4 ItAJI example 4 would allow reimbursement of SV.OH). haxed »*n (he j»umptioit. 
Mncĉ refutcd ihj* tin* percentage reduction i\ made on (lie lion ralher ill,in the I Ola I 
doftiagcx

1*5 .Ver Hesrat. Co*ipdrtili*e AI’c/W'n«*//? f h r jp j r n  iu u 'i II**7*! 5 (M Wiihmmh* 
Comp Rip U'i. (fat ("Situation ID')
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jn J a third party 
la) the employer should he al­lowed to recover from the third party any part of his compensation liability that exceeds his notional share of the tort damages, and 
(h) the third party should he allowed to claim contribu­tion to the extent of the employer's share of fault or the employer's work­men 's compensation liabil- dry whichever is the smaller f§ 65j.

(2) If the employee's negligence concurred with that of the third party, his negligence should be impaled ro the em­ployer so as to reduce his claim to reimbursement (§ 70).
(3) Alternatively, the employer's right of reimbursement should be abolish td. regardless of whether he was negligent or not. but the third party's tort liability should be reduced by the amount of workmen's rompen valion paid or pa cable to the employee t§ 67).

IX. Th e  Uniform Comparative Fault A ct

(iX. Most o f the recommendations o f this Study are embodied in the 
draft of the Uniform Comparative Fault Act. promulgated hy the Na­
tional Conference of Commissioners on Uniform State Laws in August 
1977. There are two good reasons for adopting that draft in its essen­
tials rather than embarking on an original drafting cflbrt: lirst. the 
Uniform Act is the result of careful preparatory work and draftsman­
ship which it would he uneconomical to duplicate: second, uniformity

May 117*1 TORT LIABILITY

entails obvious benefits by making available the combined interpreta­
tive experience of other States and eliminating conflicts problems.
69. The Act covers both comparative negligence and contribution 
among tortfeasors. I f  adopted in California, it would therefore put 
both matters on a statutory basis, a solution preferable to a mosaic of 
judicial decisions and statutory amendments. It would also require the 
repeal of the current version o f Code of Civil ProceJure §ij 875-77. 
dealing with contribution among tortfeasors and releases.
70. (I ) § 1(a) of the Uniform Act enacts the principle of “pure" 
comparative negligence and § 1(b) defines the scope of its application 
in an embracing definition of "fault." Notably, that definition includes 
strict tort liability, including breach of warranty, as well as reckless 
conduct in accordance with the recommendations o f Section 1 of this 
Study. The inclusion o f "unreasonable failure to avoid an injury or to 
mitigate damages" would apply comparative negligence to situations 
like failure to use protective devices, like safety belts or helmets, if con­
sidered "unreasonable." Because conduct formerly classified as as­
sumption o f risk might now be deemed comparative negligence it 
might be desirable to insert in the definition o f fault in line 4 of § 1(b) 
"violation o f statute," following "breach of warranty."187

(2) § 2(a) o f the Act lays down a procedure of special interroga­
tories for the jury regarding the allocation of shares of responsibility 
between the parties, both for purposes of comparative negligence and 
contribution among tortfeasors.

§ 2(b) prescribes as the two criteria for such allocation (1) the 
"fault" o f each party, and (2) the "extent of |its| causal relation" to the 
damages claimed: the second criterion provides a possible solution lo 
the "apples and oranges" dilemma of comparing fault and .trict 
liability."”*

§ 2(c). inter alia, confirms the rule of joint and sevc. al liabdity.
ij 2(d) enacts a procedure for reallocating the uncollectible share of 

an insolvent party among the other parties, as recommended in Section
IV o f this Study.

(3) § 3 deals with the problem of set-olf, between parties who are 
cither insured or uninsured, along lines set out at length and recom­
mended in Section VII of this Study.

(4) |S 4(a) of the Act c''cates a right of contribution, enforceable 
either in the original action or in a separate action. It therefore rejects 
the requirement o f a joint judgment. § 4(b) specifically authorize* con-

IS7. See IWehiltit. supra naic 1 at 2M-B?
‘ ISS See le v . .uci'ttipanuiif m'tcs 20-3 m pm
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tribntion claims by sealing tortfeasors. In bolh respect*, n would 
change the law of Code o f  Civil Procedure § 875 in accordance with 
recommendations of Section IV of this Study.

(5) § 5 deals with the enforcement of contribution, including the 
period o f limitation.

(6) § f>. prescribing the effect of releases, corresponds lo Code of 
Civil Procedure § 877, except that the plainiill's claim against other de­
fendants is to be reduced by the released tortfeasor’s equitable share in 
accordance with the recommendation in Section VII of this Study 
rather than by the amount o f the settlement.

(7) § 9 on severability mav be omitted. § 11 would repeal Code 
of Civil Procedure §§ 875-877. '
71. The Uniform Act does not deal specifically with the problem of 
immunities or the workmen’s compensation syndrome, except in a 
comment to g 6 which briefly canvasses several possible solutions. Scc- 
.ion VIII o f this Study also suggested alternative solutions; if one of 
these were ultimately enacted, it would more appropriately be placed in 
the Labor Code, Division 4, which deals specifically with the int.'ac­
tion of workmen's compensation and tort liaoility rather than in the 
Code o f Civil Procedure as part of the general comparative fault 
legislation.

X. State Bar Draft and S.B. 1959 (Zenosich)

72. An alternative bill drafted by a Committee o f the California State 
Bar was introduced by Senator Zcnovich (March 28. 1978) as S.B. 
|959.iv' Like the Uniform Act. it proposes a codification of compara­
tive negligence, contribution among tortfeasors and releases. It is how­
ever more detailed than the former, especially in its prescription of 
procedures, and dovetailed into the California Code of Civil Procedure 
o f which it would become part as Tide II of Part 2, gg X75-8K5.

I propose to draw attention to its most salient features, some of 
which arc explained and emphasized in the comments accompanying 
the State Bar draft, while others only emerge by contrast with the Uni­
form Act.
73. (I ) g I (S.B. g 875) is clearly limited to tort (and nuisance) ac­
tions, whereas the Uniform Act applies to all claims "based on fault” 
for "personal injury or death lo person or harm to property." Thus.

IH*> Prnpo r«\/St, Hah' rc CompurtUm• b'tphgcncir and Conmbumtn. recommended I lie
Sialc liar Standing Committee on Administration ol JtiMicv. AuguM. r>“7 1 1he Urall re 
mam-, under consideration hy that Committee) S H 195*1 died in the Rules Committee at 
the end i*l the 1*178 legislative session

unhke the latter, the California draft may he applicable to claims for 
economic loss (e.g. from misrepresentation) but would presumably ex­
clude actions for breach of contract, including warranty. (Breach o f 
warranty is specifically included in the Uniform Act’s definition o f 
fault: § 1(b)). But like the Uniform Act. it does apply comparative 
negligence to claims based on strict liability.

The exclusion o f contract actions applies not only to the issue of 
comparative negligence but also to contribution. It therefore disquali­
fies claims for contribution between one liable in contract and another 
liable in tort (and. o f course, between persons liable only in contract). 
This creates a serious gap which has recently been closed in England by 
the Civil Liability (Contribution) Act 1978.,g"

(2) § 2 (S.B. g X ^ ) defines fault to include :h o f any duly
of (a) person to himself or others." This is. to say icast. infelicitous
since one cannot owe a duty to on-jclf.1'1

(3) § 3 (S.B. § 877) prescribe* the special verdict procedure, com­
parable to § 2 of the Uniform Act. One notable difference is that the 
California draft requires a comparison o f fault between all 
’Tortfeasors" (following American Motorcycle), while 'he Uniform Act 
deliberately coniines comparison to the litigating "parties" alone. The 
significance o f this difference is revealed in § 6 which deals with the 
distribution o f the "absent" share. The result runs counter to Ihe rec­
ommendation o f this Study.'’'-

(4- (S.B. §878) requires set-off without qualification and
v- 'Ljut so n.uch as a word of explanation for ignoring the near-univer­
sal disapproval of set-off between insured parties. Although the draft is 
in several other respects lilted ir. favor o f plaintiffs, this section has in­
curred Ihe hostility of C T L A ,  and should b: rejected.

(5) §5 (S.B. §879) enacts a right to contribution, affirms the 
joint-and-sevcral-liability rule and preserves jury trial.

(6) g 6 (S.B. g 880) deviates from the Uniform A ct by reallocat­
ing the uncollectible share of a tortfeasor (insolvent as well as "absent") 
proportionately among the remaining "judgment debtors" but appar­
ently not including a plaintiff at fault. This solution does nol hold the 
scales evenly between negligent plaintiffs and defendants and runs 
counter to the recommendation of Section V of tiiis Study.

(7) §7 (S.B. g 881) aulhoriz.es cross-complaints or a later sepa-

l*X) Si’f  d/fi> L \w Commission. Rl I'ok I No. 7V < |977)
IMI ,\Yr DjIv V. General Motor* C o»|...  20Cal 3d 725. 735. S7S |» : u  | j  Md

Cal. Rptr 380. 385-86 1 1978)
192. See lest accompanying note* 74-78 \upr,t.
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r.ilt- action for contribution subject to certain conditions.1'” It aKo pr. - 
\ulcs for a right o f intervention by anyone who may be called upon i. 
make contribution (.Sub.-§(d)'.

(8) § 8 (S.B. § .aS2> lays down that each party's equitable shnre be 
based on fault.

(9) ij 9 (S.B. § 883) pro.ides for a problem omitted by the L'ni­
form A ct’ can a non-party rclitigate the extent of the plaintill's award ' 
Answering yes. how is the icduciion. il any. to he redistributed?

1 10) § 10 (S.B. tj SSI) reenacts in substance the existing rule. -■! 
Code of Civil Procedure (j 877 on releases. In particular it adhere, to 
the rule that any non-settling defendant's liability is reduced only by 
the amount o f the settlement, subject only to the control that such .c: 
tlenreni was in good faith. I his solution obviously favors plantills and 
is therefore supported by C T L A .  By contrast, ihe l'niform Act pm- 
poses to reduce the remaining defendant’s liability by the settling 
tortfeasor's equitable share, if greater than the amount of the settle­
ment. For reasons previously stated, this Study prefers the latter 
solution.''''1

( I I )  § II (S B. § 8S5) is an uneontro.ersi.il definition section.

I- Sis’ text .mtvnpdnvmg notes KM nv
l"t See lest .ucompanxiut! nmr. Ilf-’li w</•/./

Interstate Libel and Choice of Law: 
Proposals for the Future

By L a l r e n c h  M. Rose*

We hold that, so long as they do not impose liability without 
fault, the States may define for themselves the appropriate standard 
o f  liability for a publisher o r broadcaster o f  defam atory falsehood 
injurious to a private individual.1
By those words, the United States Supreme Court in 1974 in­

structed the states that "any standard save strict liability*" could be 
devised to determine the fault o f a media libel defendant. Since tha. 
lime each stale has struggled lo determine the fault standard it should 
apply, and many slates have adopted dilfcrcnt fault standards w ith sep­
arate methods of determining what acts violate those standards.1 Many 
litigants and courts have failed to see the possibility o f a choice of lav. 
question, namely, which state’s fault standard should apply to an alleg­
edly libelous statement which was investigated, written, edited, or pub­
lished in another stale.4

While some commentators have noted the existence of this choice 
of law question.1 no one has discussed the matter in any depth.'1 This 
issue has recently become most important, primarily due to the variety
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