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Z'JSJ /  Joint and Several Liability

B The Supreme Court

The Supreme Court’s emphatic refusal to abrogate the doctrine of 
loint and several liability can perhaps be attributed to its reaction to the 
approach of the court of appeal. The Supreme Court succeeds in par- 
tullv providing a solution to the inequity suffered by defendants. By 
establishing comparative partial indemnity, the Court has modified the 
wsiem so that many defendants will only be liable in proportion to 
fault. 105 However, this solution, without modification of joint and sev­
eral liability, still requires the defendant to bear the burden of an insol­
vent or settling tortfeasor a4one.

The Court presented three arguments in support of its refusal to 
abolish joint and several liability. First, the plaintiffs injury is indivisi­
ble: second, the plaintiff’s conduct is not as tortious as defendant’s; and 
third, the present law allows injured persons to receive full recovery.

/. The Indivisibility o f  the Injury

The first argument is that the injury by the plaintiff is indivisible, 
therefore, each defendant should potentially bear the burden of the en­
tire loss: “ In other words, the mere fact that it may be possible to as­
sign some percentage figure to the relative culpability of one negligent 
defendant does not in anyway suggest that each defendant’s negligence 
is not the proximate cause of the entire indivisible injury .” 106 

This argument is, of course, contrary to L i. As Justice Clark pointed 
out in his dissent, “plaintiffs negligence is also the proximate cause of 
the entire indivisible injury ,’ ’ 107 but this did not prevent the L i court 
iron; repudiating the all-or-nothing solution. Indeed, it is only because 
the injury is indivisible that liability can be apportioned between plain­
tiff and defendant as required in L i. If the injury were divisible, the 
only sensible way to apportion damages would be according to who 
caused each portion o f the injury.

The better view would be that since the injury is truly indivisible, a 
culpable plaintiff and defendant should share the burden of plaintiffs 
injury. After all, the plaintiff is also the proximate cause of a single 
indivisible injury.

*ould still be belter off financially than he would have been prior to Li. The plaintiff will still 
ree° I ''r something, the only variable would be the proportion of the total damc^es. 
th to i l20 Cal' 3d 31604' ^78 P 2d at 915-16, 146 Cal. Rptr. at 198-99. After a lengthy analysis of 
“te 1.57 contribution statute the court determined that it was intended to lessen the harshness of 

‘Ormer common law no-contribution rule. Finding nothing in the 1 igislauve history of the 
suiute indicating an attempt to foreclose future judicial development of the statute's purpose, the 
®un held that the common law equitable indemnity doctrine should be modified to pernit partial 

e™°tiy among concurrent tortfeasors on a comparative fault basis. Id.
06- 20 Cal. 3d at 589. 578 P.2d at 905. 146 Cal. Rptr. at 188.

107. td. at 611. 578 P.2d at 920. 146 Cal. Rptr. at 203.
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Although this argument is used to ' ippon  the continued existence of 
jo in t and several liability, it is a better argument for modification of the 
doctrine, If the indivisibility of the injury allows apportionment of the 
loss between the culpable plaintiff and defendant, then the portion of 
the loss which is unsatisfied because of the settlement or insolvency of 
one tortfeasor should also be apportioned. The indivisibility of the in­
jury  should not be used for plaintiffs inZ / and against defendants when 
it comes to the subject of modifying jo in t and several liability.

2. The Culpability o f  P laintiff

As Justice Clark noted in his dissent, the second justification for joint 
and several liability offered by the majority is really a two-fold argu­
ment dealing with the culpability of the plaintiff. 108 The first par, of 
this argument is that, although L i stated that parties should be liable in 
proportion to fault, not ah plaintiffs are culpable. While it is undoubt­
edly true that not all plaintiffs will be found to be culpable, this argu­
ment serves only to justify the rule of entire liability when applied to 
situations involving a completely innocent plaintiff. However, since it 
is o f course possible to have one rule for innocent plaintiff and one rule 
for culpable plaintiff, this argument actually favors modification of the 
current law which allows both culpable and innocent plaintiffs alike to 
use jo in t and several liability to the detriment of defendants.

In order to justify applying joint and several liability when theplain­
t i ff  is also at fault, the Supreme Cotir. makes a stcond argument based 
on the p la in tiffs  conduct. The Court states that the culpability of the 
plaintiff is not “equivalent to that of a defendant.” '09 The degree of 
p laintiffs culpability is less because plaintiff has only violated a duty to 
protect himself, whereas defendant has violated a duty to prevent harm 
to others. The Court argues that since the degree of culpability is less, 
the rule of entire liability should be maintained.

There are several things wrong with this point of view. To begin 
quite often a p’aintiff \r injuring himself will have created a tremen­
dous risk o f harm to others. Moreover, the scope of plaintiffs duty is 
irrelevant. The Supreme Court itself in American M otorcycle pointed 
out that the guiding principle is that “a tortfeasor is dable for any in­
jury  o f which uis negligence is a prorim ate cause.” 110 It makes no dif-

Pacific Lex Journal /  Vol. U

108. Id. at 6! I, 578 P.2d at 920-21. 1-16 Cal. Rptr. at 203.
109. Id  at 589, 578 P.2d at 906. 146 Cal. Rptr. at 189. Reduced to its simplest terms, the 

argument is that the conduct of the defendant is tortious, while the plainti.Ts is not. See ProsseR- 
supra note 3. §65. at 418.

110. 20 Cal. 3d at 587, 578 P.2d at 904. 146 Cal. Rptr. at 187.
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fcrerice if plaintiff had a duty only to himself: it is enough that the 
breach of the duty 'o himself caused this injury.

Finally, the language of the court makes it sound as if the court holds 
ihe view that tort liability is based on the moral wrongfulness of de­
fendant’s conduct. The court goes so far as to say that “the fact re­
mains that insofar as the plaintiffs conduct creates only a risk of self- 
mjury. such conduct, unlike that of a negligent defendant, is not tor­
tious."”111 The only reason the conduct is not tortious is that plaintiff 
has not “wronged" anyone else. However, a more acceptable view of 
tort law is that liability exists, not because of moral wrong, but because 
wmeone's conduct is such that this person should pay for the damages 
the conduct causes. In Li, the Supreme Court held that plaintiff, in 
effect, did have to pay for injuries which he caused to himself. Regard­
ing the injury which plaintiff has caused himself, the plaintiff is not 
culpable to a lesser degree or order, his culpability is exactly the same 
as defendant's.112

J. Full Recovery for the Plaintiff

The Court’s final justification for joint and several liability is that “it 
frequently permits an injured person to obtain full recovery for his in­
juries even when one or more of the responsible parties do not have the 
financial resources to cover their liability."113 This position is laudable; 
ou- ton system must take care of those who are injured. However, fair­
ness will often be violated in such a system which may make a 
tortfeasor of relatively incidental fault pay the damages to a plaintiff 
who is significantly at fault. Even with the laudable motive of taking 
care of the injured, such a result is blatantly pro-plaintiff and only tena­
ble because it is assumed that defendant has insurance or in some other 
way may be considered to have deep pockets. Does it seem proper for 
a private individual to bankrupt himself or herself to cover injuries for 
which the plaintiff was more responsible?

Tc some degree the court must reach this harsh result because its 
discussion is limited to the subject of abrogation; it does not examine 
the possibility of modifying the inequitable effect of joint and several 
liability. However, there are other ways for society to fairly shift the 
burden of loss. While it is true that the total abolition of joint and 
several liability would shift the entire burden of an insolvent defendant 
to the plaintiff, there are methods by which the risk can be apportioned

9

111- id- ai 589-90. 578 P.2d at 90o. 146 Cal. Rptr. at 189.
112. Fleming, supra note 94.
•13. 2'. Cal. 3d at 590, 578 P.2d at 906, 146 Cal. Rptr. at 18?.
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between plaintiff and solvent defendant fairly. 114

4. The U nstated Reason

Perhaps the real reason for the court's decision is unstated, for there 
is another justification for the court's refusal to abolish joint and se\- 
eral liability. This reason is succinctly stated by Professor Fleming: 

That rule is justified not by a one-sided preference for plaintiffs, but 
by the very principle of evenhandedness between plaintiffs and de­
fendants enunciated in Li. It should therefore appeal tc plaintiffs’ 
and defendants’ bar alike on the grounds 01" .fairness: the “several" 
rule of the court of appeal in American Motorcycle is unfairly skewed 
against plaintiffs, whereas the supreme court's opinion carries the 
si cds of unfairness for defendants. 115

The Supreme Court was confronted by a dilemma in determining the 
fate o f jo in t and several liability. The real issue was who should bear 
the burden o f the damages which are unsatisfied because one tortfeasor 
was insolvent or had settled for an am ount less than his portion of the 
fault would justify his paying. If the court upheld joint end several 
liability, the defendant would u ^ar the burden exclusively. If the cour: 
abrogated the doctrine, the plaintiff would bear the burden. As be­
tween plaintiff and defendant, the court chose the defendant, who at 
least, is always culpable to bear the burden. Therefore, joint and sev­
eral liability was upheld.

The dilemma can be avoided entirely if the choice is not between the 
continued existence or abrogation o f jo in t and several liability. If . 
issue is whether or not the doctrine should be modified so that plaintiff 
and defendant equally bear the burden o f the unsatisfied damages, the 
answer is plain. The fairness principle of L i dictates modification.

IV. O t h e r  S t a t e s

Although the Supreme Court cho:«e not to abolish joint and several 
liability for the reasons stated above, the court seemed to take heart 
from the inability of the American Motorcycle Association to cite au­
thority in support of abrogation o f the doctrine: “AMA has not cited a 
single j .dicial author to support its contention that the advent o f com­
parative negligence rationally compe's rhe demise of the jo in t and 
several liability rule .” 116 The Court also points out that the “over*

114. See infra note 173.
115. Fleming, supra note 94.
116. 20 Cal. 3d at 590, 578 P.2d at 906, 146 Cal. Rptr. at 189 (accordingly the court held that a 

concurrent tortfeasor remained liable for the total amount of damagr diminished only propor­
tionally to the degree of negligence attributable to the person recovering).
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• hclmine majority of jurisdictions which have adopted comparative 
nctliaence have retained the joint and several liability doctrine" 117 in d  
itcs a number o f cases which refuse to abolish joint and several 

•utility . " 8
While the court is certainly correct in its view that the great weight of 

authority is against the abrogation of the doctrine, tbr same can­
not be said regarding the subject of modification. None of the cases 
cited by the Supreme Court fully deal with modification: only one men­
tions it. These cases, therefore, have dubious precedential value re­
garding modification. Moreover, a num ber of states have legislated 
cither modification or abrogation.

.4. The Cases Against the Abrogation o f  Joint and Several Liability

I. Those Cited by the Supreme Court

The Supreme Court in American M otorcycle cited five cases to illus­
trate the proposition that all courts which have considered the matter 
have refused to abrogate joint and several liability . 119 ".he court’s use 
of these cases makes an interesting study in its own right. One of these 
strongly upholds the doctrine but does not discuss the subject of abro­
gation with anything near the thoroughness of the court in American 
Motorcycle. One of them indirectly upholds the doctrine against a 
challenge based upon comparative negligence. Another upholds joint 
and several liability but no mention is made o f comparative neg! >ence. 
And two o f them, while upholding the doctrine of jo in t and several 
Liability, actually modify it.

Kelly v. Long Island  Lighting Co. ,2° is the only case which lends 
strong support for the position of the Supreme Court in American M o­
torcycle. Kelly followed Dole v. Dow Chemical Co. , the New York case 
which allowed the apportionment of damages among contributing 
tortfeasors according to proportional fault. 1- 1 In K elly , the New York 
Court of Appeal stated:

It she d, of course, be understood that this refinement of the rule of 
cor juiion does not apply to or change the plaintiffs right to re-

~~V~ ,d
Gazaway v. Nicholson. 190 Ga. 345, 9 S.E.2d 154 (1940); Saucier v. Walker. 203 So. 2d 

|'SS- 1967); Kelly v. Long Island Lighting Co.. 31 N.Y.2d 25. 2S6 N.E.2d 241, 334 N.Y.S.2d 
‘” 2); Chille v. Howell. 34 Wis. 2d 491, 149 N.W.2d 600 (1967); Walker v. Kroger Grocery & 

^ “ 8 Co., 2l4 Wis. 519. 252 N.W. 721 (1934).
19. See supra note 118.
20- 3) N.Y.2d 25, 286 N.E.2d 241. 334 N.Y.S.2d 851.

1.1. 30 N.Y.2d 143. 282 N.E.2d 288. 331 N.Y.S.2d 382 (1972). Damages were apportioned 
k  ?°8 l^e joutt or concurrent tortfeasors regardless of the degrte or nature of the concurring 

t- The court in Kelly staled that "[w|e believe the new rule of apportionment to be pragmau- 
sound, as well as realistically fair." 31 N.Y.2d at 29. 286 N.E.2d at 243. 334 N.Y.S.2d at 854.

, ^ { /  joint and Several Liability
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cover against any joint tort-feasor in a separate or common action 
the total amount of his damages suffered and not compensated. We 
are only concerned here with the right of contribution between two 
or more joint or concurrent tort-feasors. 122

This statement is all that is said in Kellv regarding joint liability, and 
even it seems to be made in passing. It is almost as if the court of 
appeal is not responding to arguments o f counsel but rather merely 
clearing up a question which might occur in the minds o f future 
readers.

Gazawav v. N icholson , a Georgia case, also stands for the proposition 
that adoption o f the-comparative negligence doctrine does not require 
the abrogation of the rule which requires a jo in t verdict against jointly 
negligent tortfeasors. 123 However, in Gazaway, the primary concern of 
the court was the application o f comparative negligence to multi-de­
fendant cases. 124 As to joint and several liability, the Georgia Supreme 
Court added that “the mere fact that the same formula might produce 
results which vary to some extent as to the individual defendants (de­
pending on whether defendants were sued jointly or separately] would 
not within itself authorize the conclusion that the comparative-negli- 
gence rule operated to change the common law rule as to jo int ver­
dicts.” 125 This ruling upholds joint and several liability in the sense 
that there can be no ioint and several liability unless there is a joint 
verdict.

W hile Saucier v. W alker126 does stand for the principle that "there 
must be one verdict and that must be in one am ount and against all the 
jo in t tort-feasors found liable, " 127 there is no mention o f the existence 
o f com parative negligence as the basis for a challenge to jo int and sev­
eral liability. It is true that comparative negligence was the law of Mis­
sissippi at the time Saucier was decided, and this case does include the 
following quotation: “It is the settled law o f this state that there can be

122. 31 N.Y.2d at 30. 236 N.E.2d at 243. 334 N.Y.S.2d 355.
123. ISO Ga. 345. 9 S.E.2d 154, An action was brought on the behalf of a seven year _ld boy. 

who was struck by an automobile ailer exiting a school bus. against the dnver of the au.. .nobiie 
which hit him. the driver of the school bus, and the o\ ner of the bus. The defendants were sued 
as joint tortfeasors.

124. It may be true that in such case the rule as to comparative negligence cannot in every 
instance be applied in favor of each separate defendant to the same extent as if one party 
oi’iy had been sued, the argument here being that in the former case the plaintiff’s negli­
gence must be compared with the combined negligence of all the defendants considered
as a unit, whereas in the latter case, only the one and sole defendant can be treated as the 
unit of comparison.

190 Ga. at 348, 9 S.E.2d at 156.
125. 190 Ga. at 348, 9 S.E.2d at 156.
126. 203 So. 2d 299 (Miss. 1967).
127. Id. at 302-03.
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n o  apportionment of damages against a joint ton-feasor. . , , " 128 Yet, 
this quotation is merely used as grounds to construe an ambiguous jury  
verdict. 129

The last two cases cited \n American Motorcycle, W alker v. K roger130 
and Chille v. H owell, 131 are related in that Chille follows W alker. They 
both stand for the proposition that the comparative negligence doctrine 
docs not require the demise of joint and several liability. 132 However, 
the practical effect o f the form of comparative negligence which existed 
in Wisconsin at that time was to modify jo int and several Liab."-'', 
Wisconsin followed the form of comparative negligence which ban 
the plaintiff from recovery where his negligence was “as great as" th t 
defendant’s. 133 Therefore, if the plaintiffs negligence was greater than 
one tortfeasor’s, then there was no recovery whatsoever from that 
tortfeasor: “If such contributory negligence was as great as the negli­
gence of one of the tort-feasors against whom recovery is sought, then 
as to that particular tort-feasor there still is no right to recover. " 134 
This position, established in W alker, was later reaffirmed in Chille, 1 3 S  

and it solves one of the injustices which results from joint and several 
liability. A defendant who is less liable than the plaintiff should not 
have to pay the damages caused by all the defendants.

2. Cases N ot Cited in American Motorcycle*

There are additional cases which refuse to abolish the doctrine of 
joint and several liability despite the existence o f comparative negli­
gence. Lincenberg v. Issen 136 is the Florida equivalent o f American M o­
torcycle-. the Florida Supreme Court had adopted comparative 
negligence in Hoffman v. Jones , 137  and Lincenberg was the court’s first 
opportunity to apply the comparative approach to multiple tortfeasors.

128. Id. (citing Southland Broadcasting Co. v. Tracy. 210 Miss. 836. 850 50 So. 2d 572. 577 
(1951)).

129. In Sai ter, the jury returned a verdict which was unclear as to whether three defendants 
were to pay S5 00 each, for a total of SI5,000, or S5.000 together. The court used the quotation 
above as a basis for holding that the verdict was for S5.000 against all three defendants as joint 
tortfeasors.

130. 214 Wis. 519, 252 N.W. 721 (1934).
131. 34 Wis. 2d 491, 149 N.W.2d 600 (1967).
132. This holding was reaffirmed in Fitzgerald v. Badger State Mutual Casualty Co.. 67 Wis. 

M 321, 227 N.W.2d 444 (1975).
133. Wis. S t a t .  §331.045 (1931) provided in part that, in .orutection with contributory negli- 

ience, the negligence of the plaintiff would not bar recovery “if such negligence was not as great 
ih n*j“eBfigence of the person against whom recovery is sought" and that "any damages allowed

be diminished by the jury in the proportion to the amount of negligence attributable to the
Person recovering." Id

134. 214 Wis. at 536. 252 N.W. at 727-28.
35. 34 Wis, 2d at 500, 149 N.W.2d at 604.
36. 318 So. 2d 386 (Fla. 1975).

137. 280 So. 2d 431 (Fla. 1973).
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The coun held that it was bound by the legislature’s recem '  Joption of 
the Uniform Contribution Among Joint Tortfeasors Act. 13 ^he coun 
held that the will o f the legislature should prevail; since the statute act 
expressly provided for the continued existence of joint and several lia­
bility, the': this doctrine should continue to be the law of Florida. It 
should be noted that the court also declined to apportion contwbution 
among tortfeasors according to fault because the statute expressly pro­
vides for pro rata contribution . 139

In Colorado, one appellate court has held with little discussion that 
the Colorado rule of jo int and several liability and the rule o f no con.ri- 
bution among tortfeasors should continue to be the law. Although the 
o u r t  noted the existence o f American M otorcycle, there was Little dis­
cussion o f it: the court simply noted that such a change "is not within 
the province of this coun .” 140 However, there is a vigorous dissent sup­
porting both contribution based upon proportional fault141 and the ab­
rogation o f joint and several liability . 142

In Arctic Structures, Inc. v. W edmore, the Supreme Court of Alaska 
refused to abandon the doctrine despite recognizing that it places the 
entire burden o f an insolvent defendant on those defendants who can 
pay . 143 The court reasoned that even the Uniform Comparative Fault 
Act only suggested modification o f the doctrine 144 and that the two

Pacific Law Journal /  Vol.

128, During the pendency of the appeal, the Florida Legislature passed F l a .  S t a t .  §768.31 
(1975). which was signed into law by the governor on June 13. 1975. The Florida statute was aa 
adoption of the U nT f. C o n t r i b u t io n  A m o n o  T o r t f e a s o r s  a c t ,  12 U.L.A. 63 (1975) (1955 
version).

139. 318 So. 2d at 394. "The negligence attributed to the defendants will then be apportioned 
on a pro rata basis without considering relative degrees of fault although the mulu-pany de'’ d- 
ants will remain jointly and severally liable for the entire amount.” td

140. Stefanich v. Martinez, 570 P.2d 554 (Colo. App. 1977).
141. 570 P.2d at 555.
142. Id. at 5.«-<7.
143. 605 P.2d 4.o. 432 (Alaska 1979).
144. U n i f .  C o m p a r a t iv e  F a u l t  A c t  §2, 12 U.L.A. 33. 38 (Supp. 1982) (Commissioners' 

Comment: Joint and Several Liability and Equitable Shares o f  the Obligation). The common law 
rule of joint-and-several liability of joint tortfeasors continues to apply under this Act. This is true 
whether the claimant was eontributorily negligent o'- not. The plaintiff can recover the total 
amount of his judgment against any defendant who ia liable.

The judgment for each claimant also sets forth, however, the equitable share of the total obliga­
tion to the claimant for each party, based on his established percentage of fault. This indicates The 
amount that each party should eventually be responsible for as a result of the rules of contribu­
tion. Stated in the judgment itself, it makes the information available to the parties and will 
normally be a base; for contribution without the need for a court order arising from motion or 
separate action.

Reallocation. Reallocation of the equitable share of the obligation of a party takes place when 
his share is uncollectible.

Reallocation takes place among all parties at fault. This includes a claimant who is contribu- 
(only at fault. It avoids the unfairness both of the common law rule at joint-and-several liability, 
which would cast the total risk of uncollectibility upon the solvent defendants, and of a rule abol­
ishing joint-and-several liability, which would cast the total risk of uncollectibility upon the claim­
ant." td. The suggested modification of the Act is discussed infra note 173 and accompanying 
text.
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other important jurisdictions—Florida in Lincenberg and California in 
American M otorcycle—which had considered this issue rejected any 
change in the doctrine . 145 The coun concludes that the doctrine should 
not be “modified.” 144 Although the term “modified” is used and there 
L$ mention of the suggested approach of the Uniform Comparative 
Fault Act. the bulk of the coun’s discussion deals with the subject of 
abrogation.

Although most o f the cases discussed above—both those cited in 
American M otorcycle and those which are not—have some preceden­
tial value in suppon of the continued existence of jo int and several lia­
bility, none o f them , except A rctic S tru c tu res , even m ention 
modification. None of them fully discuss the possibility o f modifica­
tion, much less attem pt to come to grips with the problem of '.he settling 
or insolvent tortfeasor. Even W alker and Chille which do in effect 
modify the doctrine o f joint and several liability, merely state a conclu­
sion without real discussion. Failure to abolish a law does not mean it 
should not be modified; indeed, when someone is arguing abolition and 
the courts are resisting, perhaps modification is the moderate step 
which should be taken.

B. States Abolishing or M odifying Joint and Several Liability

Although the thrust of this article is not to advocate the abolition of 
joint and several liability, it should be noted that several jurisdictions 
have abolished the doctrine as being incompatible with comparative 
negligence. The court in American M otorcycle implies that it knew of 
these cases when it stated that "the overwhelming majority of jurisdic­
tions which have adopted comparative negligence have retained the 
joint and several liability doctrine .” 147 However, the tone of the coun 
is such that it seems to be saying that no rational mind which has con­
sidered this issue has ever found any contradiction between the doc­
trine o f joint and several liability and the fairness principle which lies 
behind comparative negligence. 148

Three states— V ermont, Kansas, and New H ampshire—have abol­
ished joint and several liability using similar statutory language:

Where recovery is allowed against more than one defendant each

145. 605 P.2d ai 432-35.
146. 605 P.2d at 435.

In light of Alaska's existing pro rata legislative scheme for apportionment or damages among 
joint tortfeasors and the public policies implemented by the legislation, we hold that the common 
Uw rule of joint and several liability should not be judicially modified.

I footnotes omitted); see State v. Guinn. 555 P.2d 530, 547 n.42 (Alaska 1976) (recognizing that 
judicial adoption of the doctrine of comparative neglieence will require legislative amendment).

47. 20 Cal. 3d at 590, 578 P.2d at 906. 146 Cal. tfptr. at 189.
148. See supra note 116 and accompanying text.
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defendant shall be liable for that proportion of the total dollar 
amount awarded as damages in the ratio of the amount of his causal 
negligence to the amount of causal negligence attributable to all the 
defendants against whom recovery is allowed. 149

In Kansas, this language was challenged on the grounds that, since 
the term “joint and several liability” was not mentioned, the statute did 
not really abolish the doctrine. The Supreme Court o f Kansas met this 
challenge with the unequivocal statem mt that

[UJnder the pro.^ions of K.S.A. 60-258a the concept of joint and 
several liability between joint tort-feasors previously existing in this 
state no longer applies in comparative negligence actions. The indi­
vidual liability of each defendant for payment of damages will be 
based on proportionate fault, and among joint judgment debtors is 
no longer required in such cases. 150

Several states have modified the doctrine o f joint and several liabil­
ity. Texas has limited the doctrine by a statute which states that a de­
fendant who is less liable than the plaintiff will only be liable for his 
proportional share . 151 This modification has been held by the courts to 
apply only to situations in which the defendants have all been negligent 
and not to situations in which one defendant was strictly liable. 152 Ne­
vada has adopted an approach similar to that o f Texas, 153 although it is 
interesting to note that prior to 1979 the Nevada comparative negli­
gence statute took an even stronger position, holding that multiple de­
fendants were severally liable . 154 Finally, M innesota has adopted the 
Uniform Comparative Fault Act with its provisions for sharing the bur­
dens o f the settling or insolvent tortfeasor between culpable plaintiff 
and the other defendants . 155

149 V t .  S t a t .  A n n . tit. 12. §1036(1973); N.H. R e v . S t  a t .  A n n . §507:7-a (1977); K a n . S t a t  
A n n . §60-25Sb (1976) (substantially identical to the quoted language).

150. Brown v. Keill. 224 Kan. 195, 204, 580 P.2d 867, 875 (1978)\ accord. Wilson v. Probsu 224 
Kan. 459, 581 P.2d 380 (1978).

151. T e x . R e v . Ctv. S t a t .  A n n . art. 2212a. §2(c) (Vernon 1982-83) provides that:
Each defendant is jointly and severally liable for the entire amount of the judgment 
awarded the claimant, except that defendant whose negligence is less than that of the 
claimant is liable to the claimant only for that portion of the judgment which represents 
the percentage of the negligence attributable to him.

152. Lubbock Mfg. Co. v. Perez. 591 S.W.2d 907 (Tex. Civ. App. 1979) Pyramid Derrick and 
Equip. Co. v. Mason, 617 S W.2d 727 (Tex. Civ. App. 1981).

153. N e v . R e v . St a t . §<11.141.
154. 1979 N e v . S t a t .  c. 629, § 6. at 1356-57 stated in pan that:

Where recovery is allowed against more thin one defendant in such an action:
(a) The defendants arc severally liable to the plaintiff.
(b) Each defendant's liability shall be in proponion to his negligence as determined by 
the jury, or judge if there is no jury. The jury or judge shall apponion the recoverable 
damages among the defendants in accordance with the negligence determined.

155. M in n . S t a t .  A n n . §604.02(a) provides in pan that:
Upon motion made not later that. one year after judgment is entered, the court shall 
determine whether all or pan o f .  pany's equitable share of the obligation is uncollecti­
ble from that pany and shall reallocate any uncollectible amount among the other par-
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V. T he  M ethods  o f  M o d if ic a t io n : T he U niform  
C o m para tive  F ault  A ct

The fairness principle requires that loss should be apportioned ac­
cording to the percentage of fault.136 Because of the changes which 
have been made in the law in Li and American Motorcycles this princi­
pal is very much embodied in California tort law.137 However, because 
of the existence of joint and several liability, the embodiment of this is 
not complete. Defendants still unfairly bear the burden of that portion 
of the loss attributable to settling tortfeasors beyond the amount of 
their settlements or to insolvent tortfeasors.

Those arguments which were used in American Motorcycle to justify 
the continued existence of the doctrine of joint and several liability do 
not negate the argument that the inequitable effects of the doctrine 
should be modified. Indeed, some of the reasons given in American 
Motorcycle against abolition actually favor modification. Moreover, as 
demonstrated in the previous section, a number of jurisdictions have 
seen fit to change the law in this area because of the fairness principle. 
And, in this section which deals primarily with the form that modifica­
tion should take, it will be apparent that there is additional persuasive 
authority in support of modification.

Whatever new form the law takes, it must fairly apportion the bur­
den of the unsatisfied portion of the loss between the defendants and 
the culpable plaintiff. If this is not entirely possible, the law must find 
other trade-offs which help to balance any inequity which remains. 
Fortunately, suggestions for new approaches which more fully embody 
the fairness principle have been made, and if the Supreme Court of 
California was unimpressed by the persuasive authority in favor of 
abolishing joint and several liability, the reverse should be true here. 
These suggestions have been made by the commissioners of the Na­
tional Conference of Commissioners on Uniform Laws and notable

ties, including a c la im an t a t  fault, accord ing  to iheir respective percentages o f  fault. A 
p an y  w hose liab ility  is reallocated  is nonetheless subject to co n m b u u o n  an d  to any co n ­
tinu ing  liab ility  to  the cla im an t o n  the judg m en t.

156. See supra note 66 and accompanying text.
157. The cunent status of the law of comparative fault in California may be summarized 

as follows: (1) the doctrine of comparative fault will be applied to a single plaintiff- 
single defendant situation, including products liability cases: (2) r"-sparative fault prin­
ciples will be utilized (o ascenain percentages of fault in situation: involving multiple 
tortfeasors: (3) equitable indemnity will in fact provide proportionate contribution be­
tween or among multiple defendants; (4) named defendants may hie a cross-complaint 
against unnamed potential defendants for partial indemnity: (5) the concept of joint and 
several liability has been retained; and (6) good faith settlements will be given pro tamo 
or dollar-for-dollar effect. It is unfortunate that some of these rules fail to carry out the 
"fairness” principle of Li.

Adams, Settlements After Li: But Is It “Fair"'. 10 Pa c . L.J. 729, 742-43 (1979).
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scholars158 in the form of th t Uniform Comparative Fault Act159 which 
proposed changes in the tort system resolving the problems of both the 
insolvent and the settling tortfeasors.

A. The Problem o f  the Insolvent Tortfeasor

The Uniform Comparative Fault Act corrects the problem of insol­
vency by havLj, :he cr'oable plaintiff and the solvent tortfeasors share 
the burden of the dai. es which would be apportioned to the insol­
vent tortfeasor. Sectio;. 2(d) of the Uniform Comparative Fault Act 
states as follows:

Upon motion made not later than (one year] after judgment is en­
tered, the court shall determine whether all or part of a party’s equi­
table share of the obligation is uncollectible from that party, and 
shall reallocate any uncollectible amount among the other parties, 
including a claimant at fault, according to their respective percent­
ages of fault. The party whose liabiL.y is reallocated is nonetheless 
subject to contribution and to any continuing liability to claimant on 
the judgment.160

In practice, the statute would work something like this. Assume 
there is a judgment of $100,000 and the relative fault of the parties is as 
follows:

Plaintiff =-20f:
Defendant A=20 To 

Defendant 
Defendant C=4G3>

If defendant A was insolvent, any of the other defendants could move 
for a reallocation of the judgment among the two remaining defendant: 
and p la in tiff. The liability of A would be apportioned according to the 
relative fault of the remaining parties. Plaintiff would have to absorb 
'A, defendant B Vi, and defendant C Vi of the $20,000 liability of A. 
$5,000 will be allocated to plaintiff, $5,000 to B, and $10,000 to C. 
Plaintiffs total recovery will be $75,000. Each one of the defendants 
may be subject to pay the entire judgment under the doctrine of joint 
and several liability, but each may seek contribution from the other. 
There has been an equitable apportionment of the burden of the insol­
vent tortfeasor.

Since the jury will determine the proportional fault o f all the parties, 
the motion for reallocation can be made at the tl 'je  of the trial if the 
insolvency of a defendant is Irnown then or when this insolvency comes

158. See Adams, supra note 157; Fleming, supra note 94.
159. U n i f .  C o m p a r a t iv e  F a u l t  A c t. 12 U . L . A .  35 (Supp. 1983).
160. Id. §2(d), at 37 (Supp. 1982).
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to light but not later than one year after the judgm ent is entered . 161
The rationale for the reallocation is simple: reallocation requires 

plaintiff and defendants to share the burden o f the loss attributable to 
an insolvent tortfeasor. In the Comment to the Uniform Comparative 
Fault Act, the Commissioners make the following statement: “Reallo­
cation . . . avoids the unfairness both of the common law rule at joint- 
and-several liability, which would cast the total risk of uncollectibility 
upon the solvent defendants, and a rule abolishing joint-and-several 
liability which would cast the total risk of uncollectibility upon the 
claimant. " 162

Moreover, as pointed out by Justice Clark in his dissent in American 
Motorcycle, any other approach besides reallocation will distort the 
fact finding process. Often the insolvency o f one defendant will be 
known at the trial; this defendant may be absent from the suit entirely 
or, because o f insolvency, unrepresented at trial. Under the present 
system plaintiff will seek to increase the portion of liability apportioned 
to the insolvent defendant because plaintiff knows that the solvent de­
fendant will be responsible for the damages attributable to the insol­
vent one. If jo in t and several liability was abolished, the opposite 
would be true: defendant would seek to enlarge the portion of fault 
attributable to the insolvent defendant knowing plaintiff will be respon­
sible. Reallocation would put an end to this process. There would be 
no incentive to inf ate the liability of the insolvent defendant. 161

The rule o f real ocation may not appeal to members o f the plaintiffs’ 
bar because at present plaintiffs can always recover the full amount of 
the judgm ent as long as there is one solvent judgm ent debtor. How­
ever, this solution would provide the Supreme Court of California an 
opportunity to further embue the personal injury system with the fair­
ness principle. In Am erican M otorcycle, the court significantly ad­
vanced the fairness principle, however, it stopped short when further 
change m eant shifting the entire burden o f the uncollectible judgm ent 
to the plaintiff. Reallocation is a moderate solution, and it completely 
embodies the fairness principle . 164

161. This concept of reallocation is not new, indeed it has been adopted in some common law 
jurisdictions. Professor John G. Fleming credits Gregory in C. G r e g o r y .  L e g i s l a t i v e  L o s s  
D i s t r i b u t i o n  in  N e g l i g e n c e  A c t io n s  77-79 (1936). as the originator of reallocation and cues 
|»o common law jurisdictions which use some form of reallocation. Republic of Ireland’s Civil 
Liability Act of 1961. 1961 Acts of the Oiregchtas, ch. 41 §38; cf. South Africa's Apportionment of 
Damages Act of 1956. ch. 2. § 8(ii) (redistribution between solvent joint wrongdoers). Flemming, 
a P'a note 94, at 1492.

162. U n i f .  C o m p a r a t iv e  F a u l t  A c t ,  12 U.L.A. 35. 40 (Supp. 1983) (commissioners' com­
ment to section 2).

163. American Motorcycle, 20 Cal. 3d at 614, 578 P.2d at 923. 146 Cal. Rptr. at 206 (Clark. J.. 
thisenting).

164. In establishing the reallocation principle of the Uniform Act it would be possible to ex-
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B. The Settling Tortfeasor

At present a non-settling tortfeasor must bear the burden o f that por­
tion of loss attributable to a settling tortfeasor which exceeds the 
am ount of the settlement. A release given in return for a settlement 
will bar any further recovery from the settler. Only the am ount of a 
good faith settlement is deducted from the judgm ent regardless of the 
settler’s proportional fault. 165 The doctrine of join; and several liability 
requires that the non-settling defendants pay the entire remainder of 
the judgm ent. A plaintiff who settles risks nothing as long as there is 
another solvent defendant.

The fairness principle requires that liability be apportioned accord­
ing to fault. There are a number of ways the fairness principle could be 
applied to remove this burden from the exclusive responsibility of non- 
settling defendants. However, in this situation, the fairness principle 
must be balanced against the policy which favors settlement between 
the parties as the most efficient wav to resolve disputes.

/. Shifting Burden to Settler

One possible way to implement the fairness principle is to shift the 
burden to the settling tortfeasor. The Uniform Contribution Among 
Tonfeasors Act of 1939166 took this approach: a settling tortfeasor “re­
mained liable for contribution in the amount by which his share ex­
ceeded the dollar value of the settlement. " 167

Although the 1939 Act did not contemplate a comparative fault sys­
tem, its approach would work, and indeed this approach would best 
embody the fairness principle. For example, if the judgm ent was for 
S 100.000 and defendant A, who had settled for S20.000, was 40 percent 
'V- fault, defendant B who had satisfied 580,000 o f the judgment 
v j 100,000 less the S20.000 settlement) could receive a S20.000 contribu­
tion from A. Ultimately hoth would be liable for the loss in proportion 
to their fault. If such a system were established today, there would be 
no injustice created by joint and several liability. A non-settling de­
fendant who had to satisfy the entire judgm ent would have an action

empi from reallocation those situations in which one defendant would be vicariously liable for the 
damage caused by another under agency principles. The policies which make a master responsi­
ble for the conduct of the servant do not conflict with the fairness principle. The fairness principle 
is most applicable to situations in which defendants and plaintiffs are all the concurrent cause of 
plaintiff's injury.

165. 20 Cal. 3d at 602-04, 578 P.2d at 914-16. 146 Cal. Rptr. at 197-99.
166. U n if .  C o n t r i b u t io n  A m o n g  T o r t  F e a s o r s  A c t  (1939).
167. Fleming, supra note 94. at 1494. Three states presently follow this approach: Arkansas.

Hawaii, and South Dakota. However, five other states adopted this app,oach at one time: Dela­
ware. Maryland. New Mexico, Pennsylvania, and Rhode Island. Adams, supra note 157, at '44 
n.!04.
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aeainst the settler for the amount o f the settler’s liability exceeding the 
settlement.

The problem with this approach is that it discourages settlement. 
Why should any defendant settle if there is nothing to prevent him 
from being responsible for the full amount of the judgm ent that he 
would have to pay if be did not settle? 168 It would seem that the need 
to encourage settlements is as great today, especially in terms of over­
crowded coun calendars, as it was in 1955 when the Commissioner of 
the Uniform Laws rejected this approach in favor of the present system 
which provides for complete discharge of the settling tortfeasor and 
reduces plaintiff’s recovery against Oi._er defendants by the amount of 
the settlement. 169

2, Shifting the Burden to P laintiff

The approach of the Uniform Comparative Fault Act is to shift the 
t  .rden of the outstanding portion of the settling tortfeasor’s liability to 
the plaintiff. The Act uses its provisions governing release to shift the 
burden:

A release, covenant not to sue. or similar agreement entered into by a 
claimant and a p 'r3on liable discharges that person from all liability 
for contribution, but it does not discharge any other persons liable 
upon the same claim unless it so provides. However, the claim o f the 
releasing person against other persons is reduced by the amount o f the 
released person's equitable P. are o f the obligation, determined in ac­
cordance with the provisions o f Section ,?.170 

If a S 100.000 judgm ent is apportioned with plaintiff 25^0 at fault, with 
defendant A, (who had settled for $5,000) 25% at fault, and with de­
fendant B 50*Tc at fault, plaintiff may recover only $50,000 from B. A is 
completely discharged, and his or her equitable share o f the liability. 
525,000, is subtracted from the total amount, 275,000, which plaintiff 
can recover.

Beyond the fact that this approach is supported by the Commission­
ers, the rationale for the Uniform Act is appealing even though it does 
not completely embody the fairness principle. Plaintiff is the master of 
&s or her fate free to settle or not depending upon the value he or she 
places on the suit. Joint and several Liability will still be available to

168. One small benefit might be that the settling defendant would not be jointly liable for the 
other defendant’s share; however, this would hardly provide the encouragement that is now given 
defendants who know they will suffer no liability beyond the amoun. of the settlement.

169. U n if .  C o n t r i b u t io n  a m o n g  T o r t  F e a s o r s  A c t  §4(b), 12 U.L.A. 63. 98 (1975). See 
C*L. Civ. C o d e  §S77(a).

170. U n if .  C o n t r i b u t io n  A m o n g  T o r t f e a s o r s  A c t  §6.12 U.L.A. 35,44 (Supp. I 1) (em­
phasis added).
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assist plaintiff to recover the loss, and the tortfeasor who is “entireh 
liable" can seek contribution on a comparative basis against anyone 
but the settling tortfeasor. M oreover, there is no reason for a collusive 
settlement. As Professor Fleming has noted, “this self-regulatory in­
centive is clearly more effective than the requirement o f 'good faith" 
under the current California statute and the Uniform Contribution 
Act. " 171

However, this form of apportionment does not fulfill the require­
ments o f the fairness doctrine that liability should be apportioned a c ­

cording to fault. Plaintiff will bear a disproportionate share of the loss, 
and indeed, an innocent plaintiff may have to bear a portion of the loss 
where now he would not bear any loss. Whilt it is true that plaintiff 
“has bought his peace, " 172 this approach seems harsh, especially on the 
innocent plaintiff since it is the innocent plaintiff who is least able to 
protect against loss.

Plaintiff, knowing that he or she will have no opportunity to recover 
the entire amount of loss after settlement, will certainly be more reluc­
tant to settle. However, the disincentive to settle is somewhat mitigated 
under the Uniform Comparative Fault Act since plaintiff will be able 
to keep any portion of the settlement which is above the actual liability 
of the settler. Yet, the possibility that plaintiff may lose a portion of 
damages will insure the opposition o f the plaintiffs’ bar to any legis­
lated change in the law.

However, taking into account all the policies that are relevant to this 
subject, the approach of the Uniform Act is better than either the pres­
ent system or a regression to the 1939 version of the Uniform Contribu­
tion Among Tortfeasors Act. The present system encourages 
settlement, but it flys in the face of the fairness principle. The position 
o f the 1939 Act, if used in a comparative system, would completely 
embody the fairness principle; however, it would strongly discourage 
settlement. The Uniform Act balances the two positions in tha it 
maintains the incentive for defendant to settle and it embodies the fair 
ness principle at least to the degree that plaintiff does not have to swal­
low any more o f his own loss than he bargained fair.173

171. Fleming, supra note 94. at 1496.
172. Id. at 1498.
17.'. It is also possible to modify the present system so that it can embody the fairness princi­

ple even more than under the Uniform Comparative Fault Act yet not reduce plaintiffs incentive 
to settle, the approach would be very similar to that used by the Uniform Act to apportion the 
liability of an insolvent tortfeasor except there would be no need of the one year waiting period. 
Since the amount of any settlement is known at the time the judgment is pronounced, the portion 
of the settling defendants’ liability which exceeds the i "dement coul.d be apportioned among all 
parties who are at fault including’ plaint r.

For example, assume the proportionate liability was as follows:

After L i and A m e 
svstem has embodied 
uoned among all par 
cause o f the doctrine 
Motorcycle, the taim 
settling or insolvent 
presently required tc 
outstanding because 
can be easily modifie 
between a culpable p

If the judgment was S ICO,000 
hid settled for S25.00Q. there 
other parties. Because of the 
could be required to pay botl 
the approach of the Uniform 
seek contribution from A fo 
require plaintiff to bear this b 
bt liable only for his own 

But the most equitable me 
between the plaintiff and defe 
fore, defendant B would has 
fendant B’s liability would tc 
pr.ee of settlement. As noted 
of the settlement is known th 

Of 11 the methods of solvir 
fairness principle while still er 
the plamuff in recovering jud; 
ened. All culpable parties ex 
possible to establish a system 
tion of the portion of ins lia 
defendant A would be respi 
would also be responsible lot 
vintage of this method is tha 
greater liability but also to at 
for some damages, both plait 
liability, and they may be sue 
situation a defendant may nc 
discharged only to preserve t 

Both plaintiffs and defend; 
tiffs will not benefit as much ; 
be responsible for the entire 
Since m most cases plaintiff' 
•nil be small. Defendants w 
Moreover, as each defendan- 
since they will be partially re 
Supreme Court in American 
innocent plaintiff over ihe cul 
*t 139. the form of appon.om 
tiff will not have to bear ans

866



/<Vj /  Joint and Several Liability

After L t and Am erican Motorcycle Association, the California tort 
>vstcm has embodied : principle that plaintiffs h ss should be appor­
tioned among all p? ,ies. including a culpable plaintiff. However, be­
cause of the doctrine o f joint and several liability upheld in American 
Motorcycle, the fairness principle does not control situations involving 
jcttling or insolvent, tortfeasors. In those situations defendants are 
presently required to satisfy any portion of plaintiff’s loss which are 
outstanding because of insolvency or settlement. The present system 
can be easily modified so that" any unsatisfied loss can be apportioned 
between a culpable plaintiff and defendants.

V I.  C o n c l u s i o n

Plaintiff •*20r3 
Defendant A-dO'T 
Defendant B—W r

If the judgment was SIOO.OOO. defendant A's proportional share would be $40,000 However, if A 
had settled for $25,000, there would be S15.000 which would fall upon the shoulders of one of the 
other parties. Because of the doctrine of joint and several liability under present California law. B 
could be required to pay both his $40,000 and the S15.000 which A avoided by settlement. Under 
the approach of the Uniform Contribution Act of 1939. B. he satisfied the entire $55,000. could 
seek contribution from A for $15,000. In contrast, the Uniform Comparative Fault Act would 
require plaintiff to bear this burden. A would be discharged from all further liability and B would 
be liable only for his own $40,000.

But the most equitable method of resolving this situation is for the $15,000 to be apportioned 
between the plaintiff and defendant B. The ratio of B's liability to plaintiffs is two to one. There­
fore. defendant 3 would have to pay for two-thirds of A's proportional liability—$10,000. De­
fendant B's liability would total $50,000. Plaintiff would have to absorb $5,000 of the loss as the 
price of settlement. As noted above, this apportionment could be made at trial, since the amount 
of the settlement is known then.

Of all the methods of solving the problem of the settling tortfeasor this one best embodies the 
furaess principle while still encouraging settlement, lotnt and several liability still exists to assist 
the plaintiff in recovering judgment, but the inequity created by the doctrine will be greatly less­
ened. All culpable parties except the settling defendant are liable in proportion to'fault. It is 
possible to establish a system in which a set:ling defendant would also have to share in the divi­
sion of the portion of his liability which exceeds the settlement. In the hypo discussed above 
defendant A would be responsible for 2/5 of the outstanding $15,000 or $6,000, defendant B 
would also be responsible for 2/5 or $6,000. Plaintiffs share would be 1/5 or $3,000. The disad­
vantage of this method is that it would discourage settlement. Defendants settle not only to avoid 
plater Liability but also to avoid the costs of defense. If ihe settling defendant may still be liable 
for s ine  damages, both plaintiff and the remaining defendant will attempt to increase the settler's 
“ability, and thev may be successful since the settler will not be present to defend himself. In this 
ntuaiion a defe.-.Jant'may not want to be absent from trial. The settling defendant is completely 
discharged only to preserve the incentive to settle.

Both plaintiffs and defendants will be encouraged to settle under this system. Although plain- 
hffs will not benefit as much as they do under the present system, they will know that they will not 
he responsible for the entire amount of damages which exceeds the amount of the settlement. 
Since in most cases plaintiff will be less culpable than remaining defendants, the plaintiffs share 
»nll be small. Defendants will want to settle because of the complete discharge which results. 
Moreover, as each defendant settles, the pressure will be on the remaining defendants to settle 
wnee they will be partially responsible for the outstanding portion of the settler’s share. Also, the 
Supreme Coun tc tmencan Motorcycle established that it valued the rationale of favoring the 
wnocent plaintiff over the culpable defendant. 20 Cal. 3d at 589-90. 578 P.2d at 906. 146 Cal. Rptr.

,*le lorm apportionment suggested here embodies this rationale since the innocent plain- 
un will not have to bear any portion of the loss attributable to a settling defendant.
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An Act Concerning Contribution Among Tortfeasors, 
Release of Tortfeasors, Procedure Enabling Re­
covery of Contribution, and Making Uniform the 
Law with Reference Thereto,

1955 R E V IS E D  A C T

Sec.
1. R ig h t to C ontribu tion .
2. P ro  R ata  S hares. <97
3. E nforcem ent.
4. R elease or Covenant N ot to Sue.
5. U n ifo rm ity  of In te rp re ta tio n .
6. S h o rt T itle .
7. Severab ility .
8. Repeal.
9. T im e of T ak ing  E ffec t.

Be it enacted

§ 1 .  [R ig h t  to  C o n tr ib u tio n ]

(a) Except as otherwise provided in this Act, where two or 
more persons become jointly or severally liable in to rt for the 
same injury to person or property or for the same wrongful 
death, there is a right of contribution among them even though 
judgment has not been recovered against all or any of them.

(b) The right of contribution exists only in favor of a to rt­
feasor who has paid more than his pro ra ta  share of the com­
mon liability, and his total recovery is limited to the amount 
paid by him in excess of his pro ra ta  share. No tortfeasor is 
compelled to make contribution beyond his own pro ra ta  share 
of the entire liability.

(c) There is no right of contrib 'tion in favor of any to rt­
feasor who has intentionally [wilfully or wantonly 1 caused or 
contributed to the injury or wrongful death.

(d) A tortfeasor who enters into a settlement with a claimant 
is not entitled to recover contribution from another tortfeasor 
whose liability for the injury or wrongful death is not extin­
guished by the settlement nor in respect to any amount paid in a 
settlement which is in excess of what was reasonable.
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C O N T R I B U T I O N  A M O N G  T O R T F E A S O R S  § 1

Subsection  (c ). In ten tiona l, 
w ilfu l and  w anton. T he sub­
stance of th is  provision is found 
in a few of the ex isting  sta tu tes, 
usually in ra th e r  vague language. 
Kentucky and V irgin ia, fo r ex­
ample, provide th a t  there  m ust 
be no "m oral tu rp itu d e ."  The 
1939 A ct was silen t on the m at­
te r. The policy here followed is 
th a t of the original rule as to  con­
tribu tion , th a t  the  court will not 
aid. an  in tentional w rongdoer in a 
cause of action which is founded 
on his own w rong. In cases of 
concerted battery , fo r example, 
there appears to be little  reason 
to sh if t any  p a r t of the liability  
to another.

Two valid reasons exist fo r ex­
tending the exclurion to wilful 
and w anton acts causiiig o r con­
tr ib u tin g  to the in jury .

In the f ir s t  place w ilful and 
w anton acts seem natu rally  to  be­
long in the same class w ith  inten­
tional w rongs and to  imply more! 
tu rp itude  on the p a r t  of the 
w rongdoer. The policy o f the 
section as drafted  adopts the law 
of those s ta tes which do not rec­
ognize classification of negligence 
into degrees. I t  is intended to con­
vey the idea th a t there  is a d if­
ference between negligence ar.d 
wilful or w anton misconduct. (See 
S ra je r  v. Schw artzm an, 164 Kan.
1, c. 248.)

In the second place, by exclud­
ing wilful and w anton actor3 from 
the rig h t to  contribution, we elim­
inate m ost of the argum ents 
urged fo r a rule allocating the 
shares of liability  on the basis of . 
relative degrees of fau lt. (See 
Sec. 2.)
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In many s ta te s  "gross and wan­
ton negligence" in guest s ta tu tes 
is construed to mean wilful and 
wanton conduct. T h is is the rule 
which should be applied in deter­
m ining the r ig h t of contribution 
under th is act.

Brackets have been placed 
around the w ords "w ilfully or 
w antonly" so th a t  they may be 
om itted in those s ta te s  w here by 
definition o f the term s they mean 
som ething less th an  they imply 
and where by including them  the 
b ar of the rem edy would be too 
broad.

In conf-i) -'.on  from  a  jo in t 
to rtfeasor ilcy of intentional, 
wilful or w anton conduct the 
share of liab ility  would be deter­
mined under Section 2 as in any 
o ther case. A ny liab ility  fo r the 
whole claim as between to rtfea s­
ors or beyond "p ro  ra ta  sh a re” 
would depend on the law o f indem­
nity.

Subsection (d ) . T h is  is the 
same as Section 2 (3 ) of the 1939 
Uniform  Act. The policy of the 
Act is to encourage ra th e r  than 
discourage settlem ents. The to r t­
feasor who se ttles removes him ­
self entirely  from  the  case so fa r 
as contribution is concerned if  he 
is able and chooses to  buy his 
peace for less than  the en tire 
liability. I f  he d ischarges the en­
tire  obligation it is only fa ir  to 
give him contribu tion  from  those 
whose liability  he has discharged. 
Since the settlem ent m ust bfe rea­
sonable it follows th a t  the ques­
tion of total liab ility  to the in ju r­
ed party  may be litiga ted  in the 
contribution action.

Subsection (e ) . In su re rs . This 
provision is no t in the 1939 Act.



§ 1 C O N T R I B U T I O N  A M O N G  T O R T F E A S O R S

In the absence o f a jta tu te , M in­
nesota and W isconsin have sub­
rogated the in su rer to the r ig h t 
of contribution. U nderw riters a t 
Lloyds v. Sm ith, 166 Minn. 388, 
208 N.W. 13 (1926); F ran k fo rt 
General Ins. Co. v. Milwaukee 
E lectric  Ry. & L igh t Co., 169 Wis. 
533, 173 N.W. 307 (1919). On 
the o ther hand some of the s ta t­
utes have been construed to give 
only the  to rtfeaso r him self the 
r ig h t ' to  contribution, and not to 
cover the insurer. See fo r ex­
ample, Lum berm en's M utual Cas. 
Co. v. U nited S tates F idelity  & 
G uaranty  Co., 211 N.C. 13, 188
S.E. 634 (1936).

The argum ent aga in st subroga­
tion is th a t the in su re r has been 
paid full consideration for ca rry ­
ing the risk of liability , and con­
tribu tion  is a w indfall to him. 
T his ignores the fac t th a t the con­
trib u tio n  experience will inevi­
tably be reflected in the in su r­
ance rates. The best analogy ap­
pears to be th a t of the workm en’s 
compensation acts, which su rro ­

gate the in su re r to the claim 
aga in st th ird  parties.

Subsection ( f ) .  Indem nity . The 
f ir s t  p a rt of th is  provision is re­
tained from Section 6 of the 
1939 Act, which apparen tly  left it 
uncertain  w hether there  could be 
contribution in  any indem nity 
situation. T here have been re ­
ports of one o r two cases in which 
a  tr ia l court allowed i t  under the 
Act. I t  seems clear th a t there 
should be no contribu tion . W here 
a m aster is vicariously liable for 
the  to rt of his servan t, the serv­
an t has no possible claim to con­
tribu tion  from  the m aste r; and 
the m aster does not need contribu­
tion from the set1 /a n t and will not 
seek it, since he is en titled  to full 
indemnity. The m aster, of course, 
may recover contribu tion  from  
any th ird  to rtfeaso r ag a in st whom 
he has no r ig h t of indem nity.

Subsection (g ) . T he m eaning 
is clear. I t  is not intended th a t 
the act should extend !o liabilities 
a rising  out o f breaches of fiduci­
ary  relationships.

Action In Adopting Jurisdictions

Variations from Official Text:
Alaska. In suhsec. (e), omits 

bracketed material.
In subsec. (g), substitutes “does 

not" for “sbnll not".

Massachusetts. Section reads:
"(u) Except us otherwise provided 

In th is ehnpter, whore two or more 
persons become jointly liable in tort 
for the same injury to person or 
property, there shall bo a right of 
contribution among them even 
though judgment has not been re­
covered against all or any of them.

"(b) The right of contribution shall 
exist only in favor of a joint to rt­
feasor, hereinafter called tortfeasor, 
who has paid more than his pro rata 
share of the common liability, and

bis total recovery shall be limited to 
the amount paid by him Ir. excess of 
his pro rata  share. Xo tortfeasor 
shall be compelled to make contribu­
tion beyond his own pro rata  share 
of tho entire liability.

"(c) A tortfeasor who enters Into a 
settlement with a claim ant shall not 
be entitled to recover contribution 
from another tortfeasor in respect to 
any amount paid in a settlement 
which is in excess of w hat was rea­
sonable.

"(d) A liability insurer, who by 
payment 1ms discharged iu full or in 
part the liability of a tortfeasor aud 

. lias there! y discharged in full its ob­
ligation as insurer, shall he subrogat­
ed to the tortfeasor's right of contri­
bution to the extent of the amount ir
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has paid in excess of the tortfeasor’s 
pro ra ta  share of the common liabili­
ty. This provision shall not lim it or 
im pair any right of subrogation aris­
ing from any other relationship.

“(el This chapter shall not impair 
any right of indemnity under exist­
ing law. Where one tortfeasor is en­
titled to indemnity from another, the 
right of the Indemnity obligee shall 
he for indemnity and not contribu­
tion. ana the indemnity obligor shall 
not be entitled to contribution from 
the obligee for nny portion of his In­
demnity obligation."

Nevada. In subsec. (el. omits 
bracketed material.

North Carol "ia. In subsec. (el, 
omits bracketed material.

In subsec. (dl, substitutes "has not 
been extinguished" for "Is not extin­
guished by the settlement".

In subsec. (el, substitutes "succeeds 
to" for “ is subrogated to".

Tennessee. In subsec. (al. adds 
“but no right of contribution shall
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I. Purpose
Purpose of this Act is to provide 

for proportionate allocation of bur­
den among tort-feasors who are lia­
ble. Alder v. Garcia. C.A.X.M.19G3, 
324 F.2d 483.

The preliminary purpose of the 
Uniform Contribution Among T-wt- 
fensors Act was to create a right of 
contribution among joint tort-fea. ors, 
a right v liich did not exist a t com­
mon law, ami to establish a proce­
dure whereby that right of contribu­
tion might be made effective in prac­
tice. Albert v. Dietz, D.C.Hawaii 
1968, 283 F.Supp. 854.

It was intended hy the Uniform 
Contribution Among Tortfeasors Act 
that equity snould prevail over the 
manifest injustice of the commot-lnw 
ride under whicli there was no r.'«ht 
of contribution among joint tort-fi a- 
sors. Id.

One of primary purposes of U ni­
form Contribution Among Joint T ort­
feasors Act was to create a right of 
contribution among joint tort-fensors 
which did not exist a t common law. 
Rowe v. John C. Motter Printing 
Press Co.. D.C.R.I.I907, 273 F.Supp. 
303.

This Act wus designed to reverse 
two well established rules of law, 
namely, that there was no contribu­
tion among joint tort feasors und 
that the discharge of one join- tort 
feasor either by satisfaction of a 
Judgment or by its equivalent, a re­
lease, discharged all other Joint tort 
feasors. Hnckett v. Hyson, 1946, 48 
A.2d 353, 72 R.I. 132, 166 A.L.R. 1090.

The primary purpose of this Act is 
to create a right of contribution 
among joint tortfeasors, which did 
not exist at common law, and to es­
tablish a procedure whereby that 
right might be made effective in 
practice. Baltimore T ransit Co. v. 
Stnte, to Use of Schriefer, 1944, 39 
A.2d 858. 183 Aid. 674, 150 A.L.R. 460.

Purpose of this Act is to insure 
tha t a case involving joint fea­
sors may lie fully heard on ti ner- 
its, without regard to the position of 
any of the parties as original defend­
an ts or otherwise. Brotman v. Mc­
Namara. 1943, 29 A.2d 264. 181 Aid. 
004
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One purpose of Uniform Contribu­
tion Among Tort-fensors Act was to 
provide proportionate allocation of 
burden among tort-feasors, In abroga­
tion of common-lnw rule th a t there 
can be no contribution among Joint 
tort-feasors. Rio Grande Gas Co. v. 
Stnhmnnn Farms, Inc., 1069. 457 P.2d 
364. SO N.M. 432.

Purpose of this section providing 
th a t right of tort-feasor to secure 
money Judgment for contribution 
does not accrue until lie has either 
discharged common liability of joint 
tort-feasors by payment or lias pnid 
more than his prorntn share thereof 
is to prevent Injured person from . • 
lievlng one Joint tort-feasor of obliga­
tion of contribution except where he 
lias aiao released other torc-feasors 
from prorata share or common liabil­
ity. Garrison v. Navajo Freight 
Lines, Inc., 1964, 392 P,2d 580, 74 N. 
M. 238.

One primary purpose of this Act is 
to prevent multiplicity of suits. 
Kapp v. Boli Sullivan Chevrolet Co., 
1962, 353 S,V.r,2d 5, 234 Ark. 395.

The intent of this Act is to permit 
finders of fact to decide relative re­
sponsibility of each tort-feasor and to 
hold him responsible iu tha t propor­
tion only, and the net dees not pre­
sume time full recovery enn be de- 
fc-nted because one or more of the de­
fendants may be execution proof. 
L ittle v. Milos, liWe, 212 S.W.2d 035, 
213 Ark. 725.

2. Retroactive effect
This '.ct affects substantive rights 

und cannot be construed retroactive­
ly. Distefano v. Lamborn, Del.1951. 
81 A.2d 075, 7 Terry 195, opinion wi­
ttered to on rearguinent 82 A.2d 300,
7 Terry 195.

The Uniform Contribution Among 
Tortfeascrs Act and Rules of Civil 
Procedure governing joinder of par­
ties and causes were inapplicable to 
action commenced in 1067. Robert­
son v. Bankers & Tel. Fmp. Ins. Co., 
1908, ICO S.E.2d 115, 1 N.C.App. 122.

Uniform Contribution Among 
Tort-Feasors Act. in changing gener­
al rule tha t there is no contribution 
among joint tort-feasors, made sub­
stantive change in the law, resulting

12 U .L .A .C iv i l P ro c . a r e  l a w s — o

Note 4
in deprivation of valuable common- 
lnw right to those who might lie a f­
fected by such sweeping change, and 
would not and could not constitution­
ally, be given retroactive application. 
Massey v. Sullivan County, 1971, 464 
S.W.2d 548, 225 Tenn. 132.

This Act is not retroactive and Is 
not applicable to a transaction occur­
ring prior to its enactment. Com­
mercial Cas. Ins. Co. v. Leonard, 
1940, 196 S.W.2d 919, 210 Ark. 575,

3. Construction
In nbsence of some reason ex­

pressed or necessarily implied to the 
contrary in this Act, court would 
construe the legislative language so 
as to give it meaning. Hackett v. 
Hyson, 1940, 48 A.2d 353, 72 R.I. 132, 
ICC A.L.R. 1096.

Tho rule thnt adoption of statutes 
from other states carries with It con­
struction thereof by courts of such 
states, unless contrary to adopting 
state 's settled policy, applies hy anal­
ogy in construction of this Act. 
Shultz v. Young, 1943, 169 S.W.2d 
648, 205 Ark. 533.

The interpretation of tills Act by 
Commissioners on .'niform State 
Laws is not binding on Stnte Su­
preme Court in construing stnte net 
concerning such contribution, lint 
should lie adopted, unless court Is 
dearly  convinced thnt such interpret!* 
tion is erroneous or contrary to 
state 's settled policy as declared in 
Supreme Court's opinions. Id.

4. Prior law 
Prior to effective date of this Act

in New Jersey, there could be no con­
tribution or indemnification between 
joint tort-fensors and a joint tort-fc-n- 
sor was not liable to defendant and 
could not bo joined ns a third-party 
defendant. Douglas v. Sherldnr., 
1953, OS A.2d 632, 26 N.J.Super. 544.

P rior to enactment: of this Act in 
Delaware, no right of contribution 
existed between joint tort-feasors 
whether negligence charged was de­
liberate or willful or passive. Diste- 
fnno v. Lamborn, Del.1951, 81 A.2d 
675, 7 Terry 195, opinion adhered to 
on reargument 82 A.2d 300, 7 Terry 
195.
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5. Law governing

In  diversity actions which were 
brought in federal d istrict court in 
Pennsylvania and which arose out of 
Pennsylvania automobile accident 
th a t resulted in injuries to plaintiffs, 
husband and wife, who were domicil- 
iaries o! New Jersey, New Jersey 
had most significant interest '.i issue 
of intrnspousal contribution, '•aised 
by husband’s motion to be dismissed 
as third-party defendant, and its lnw 
m ust be npplied, although, to extent 
th a t th reat of liability deters care­
lessness, Pennsylvania arguably had 
interest in intrnspousal contribution. 
Zurzola v. General Motors Corp., D.
C.Pa.1972, 341 F.Supp. 787. affirmed 
481 F.2d 1398, 1399, 1400.

Subsequent or secondary action by 
defendant to obtain contribution or 
Indemnification from third ,.arty in 
Pennsylvania court for loss sustained 
by Judgment depends upon law of 
Pennsylvania as of date of filing or 
commencement of tho secondary or 
independent suit. Spry v. Eastern 
Gas & Fuel Associates, D.C.Pa.1004, 
234 F.Supp. 5S0.

Where action by airlines against 
nirplane m anufacturer seeking recov­
ery by way of indemnity of sum rep­
resenting amounts paid hy airlines in 
settlement of claims for deaths of 
pnssengers in airplane crasli or for 
contribution of one-half the total set­
tlement figures based right of recov­
ery on m anufacturer’s alleged negli­
gence and not upon nlleged breach of 
w arranty, and airplane crash oc­
curred in Wisconsin, the law of Wis­
consin determined existence, nature 
and extent of rights, if any, of nir- 
llnes and corresponding liability of 
m anufacturer, since right of indemni­
ty or contribution Is governed by 
Jaw of place of the tort. Northwest 
Airlines, Inc. v. Glenn L. Martin Co.,
D.C.MJ.1958,101 F.Supp. 452.

In action brought in New York, 
and transferred  to Pennsylvania by 
husband and wife. New York domtcil- 
iaries, against defendant Pennsylvan­
ia motorists and their automobile lia­
bility insurer, a company doing busi­
ness in Pennsylvania, for personal in­
juries sustained by the pluintiff wife 
in collision in Pennsylvania between

husband’s automobile and defendants’ 
automobile, the Jaw of Pennsylvania 
would be applied under New York 
choice of law rules and defendants 
would be entitled to interplead the 
husband for purposes of contribution. 
Ryer v. H arrisburg Kohl Bros., Inc.,
D.C.Pa.1971, 53 F.R.D. 404.

Contribution Is classified in Dela­
ware as a m atter of remedy, and 
hence Delnware law, which does not 
permit a defendant to assert a claim 
for contribution against spouse or 
parent of plaintiff, applied to claim 
of a Pennsylvania defendant who 
sought to bring in as a third-party 
defendant the wife of one p laintiff 
and the mother of tho other plaintiff 
notwithstanding tha t Pennsy’vaniu 
law permits a defendant to assert a 
claim for contribution aguinst spouse 
or parent of a plaintiff. Perez v. 
Short Line Inc. of Pa., Del.Sup.1967. 
231 A.2d 642, affirmed 238 A.2d 341.

In action for injuries sustained in 
an automobile collision occurring in 
New Jersey, New Jersey law applied 
and controlled all m atters of sub­
stance, including the extent of liabili­
ty and the right to, and mensure f, 
contribution between the defendants. 
Steger v. Egyud, 1959, 149 A.2d 762, 
219 Md. 331.

6. Definitions
Phrase "liable in tort" in L'ni­

form Contribution Among T ort­
feasors Act does not require present 
liability to whoever might be particu­
lar plaintiff. New Amsterdam Cas. 
Co. v. Holmes, C.A.R.I.1970, 435 F.2d 
1232.

Phrase "same injury" in Uniform 
Contribution Among Tortfeasors Act 
refers to initial injury occasioned by 
jointly negligent parties and not to 
something definable in terms of who 
brings the suit. Id.

Term "liable In tort" as used in 
definition of Joint tort-feasors means 
any person or persons who have neg­
ligently contributed to another's inju­
ry and term refers to culpability. 
Zarrella v. Miller, I960, 217 A.2d 673, 
100 IU . 515.

Definition of "joint tort-feasors" 
embraces successive wrongdoers lia-
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Me for same harm though one may 
lie also liable for additional damages. 
Trieschmnn v. Eaton, l!)l(((, 106 A.2d 
892. 224 Md. 111.

Word "liable” in Uniform Contri­
bution Among Tortfeasors Act means 
"subject to suit" or "liable in court 
of law or equity." Tam ashlro v. Do 
Gama, 1909. 450 P.2d 998. 51 Hawaii
74.

7. Common law
Under common law of Mississippi, 

there was no contribution between 
joint tort-fensors. S tandard Oil Co. 
of Ky. v. Illinois Cent. H. Co., C.A. 
Miss.1009, 421 F.2d 201.

Under common law, where two per­
sons, acting Independently or jointly, 
negligently injure third person or ids 
property and both become liuble in 
tort for such injury, one tort-feasor, 
making expenditures in discharge of 
such liubility. is not entitled to con­
tribution from other tort-feasor. 
Baltimore & O. It. Co. v. Alpha Port­
land Cement Co„ C.A.Pa.1955, 218 F. 
2d 207.

Under common law, there was no 
right of contribution between joint, 
tort-feasors. Cage v. New York Cent. 
K. Co.. D.C.Pn.1907. 270 F.Supp. 778. 
affirmed 380 F.2d 998.

Where relationship between owner 
of building abutting on sidewalk, on 
which pedestrian was injured in fall 
due to accumulation of ice und snow, 
und borough was one of primary uud 
secondary liability and not one of 
Joint and several linbility, this Act 
did not apply, and common-lnw prin­
ciple that release of tort-feasor dis­
charges another tort-feasor who lias 
committed a concurrent or successive 
tort applied. George v. Hrelim, D.C. 
Pn.1905. 248 F.Supp. 242.

Common law rule against contribu­
tion among tortfeasors was in part 
superseded by adoption of this Act, 
and those facets of principle estab­
lished by courts and not covered by 
Legislature are still obligations of 
courts to reexamine, repeal or reaf­
firm. Tlno v. Stout. 1907, 229 A.2d 
793, 49 N.J. 289.

Where plaintiff injured by truck 
brought action against truck driver,

Note 8
truck owner, and contractor for 
which truck was lining operated at 
time of accident, a t common law, 
truck owner and contractor, who 
were not guilty of wilful or active 
negligence but liable, if at all, on 
doctrine of respondent superior, were 
joint tort-fensors, each entitled poten­
tially to contribution if driver was 
the servant of eacli a t the time of ac­
cident. Keltz v. National Puvlng & 
Contracting Co., 1957, 130 A.2d 229. 
214 Md. 479.

At common law and until adoption 
of this Act. no right of contribution 
existed among Joint tort-feasors. 
Burmeister v. Youngstrnm, 1005, 139 
N.W.2d 220. 81 S.D. 578.

Rule of equal contribution between 
tort-feasors was not a p art of com­
mon law in existence a t time of 
American Revolution and adopted ill 
territory  of W isconsin: and legisla­
tion was not required to alter such 
rule, which was adopted through ju ­
dicial process in 1918. Rlolski v. 
Schulze, 1902, 114 N.\V.2d 105, 10 
Wis,2d 1.

8. Generally
Under Pennsylvania law. contribu­

tion among joint tort-.'ensors in neg­
ligence actions is permitted. Duck­
worth v. Ford Motor Co., C.A.I’ll. 
1903, 320 F.2(l 130, 97 A.I,.R.2d 800.

Under Delaware law there Is a 
right to contribution among Joint 
tort-feasors. ICI America, Inc. v. 
M artin-M arietta Corp., D.C.I)0l.l974, 
308 F.Supp. 114S.

Under Maryland law, right of con­
tribution exists among jo in t tort-fea­
sors. S tate nf Md. for Use of (ilied- 
maii v. Capital Airlines, Inc., D.C. 
Md.1907, 207 F.Supp. 298.

Pennsylvania law permits contribu­
tion among joint tort-feasors. Fran- 
kel v. Bur \s Excavating Inc., D.C. 
P a.1903, 2L„ F.Supp. 945.

Generally, right to contribution win 
arise only against joint tort-feasor 
who is himself directly liuble to the 
injured party. LuChnnce v. Service 
Trucking Co., D.C.Md.1903, 215 F. 
Supp? 102.
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Undef Pennsylvania law, contribu­
tion Is permitted between jo in t to rt­
feasors even when the Injured party 
has no cause of action against one of 
them on the theory that as 1 tot ween 
two tort-feasors contribution is not a 
recovery for the tort but the enforce­
ment of nil eipiitnbie duty to share 
liability for ihe wrong done. Pnni- 
ehella v. Pennsylvania It. Co., D.C. 
Pn.1958, 107 F.Supp. 345. reversed on 
other grounds 208 F.2d 72, certiorari 
denied 80 S.Ct. 370, 301 t ’.S. 032. 4 
L.Ed.2d 353.

The right of contribution uccoitled 
by the Pennsylvania stntute ro one 
joint tort-feasor against the other 
creates a cause of action of a differ­
ent nature from tort action which is 
Ihe subject of the original suit. 
Mnrtln v. L\ %„ D.C.Pn.1058. 102 F, 
Supp. 441.

Contribution is permitted between 
Joint 'ort-fensors under 12 I*.s. 8 
20S3. Keller Crescent Printing & Kn- 
g rav n g  Co. v. Rosen. D.C.Pa. 1055, 
135 f’.Supp. 22.

Where there ia no negligence, there 
can lie no right of contribution. 
Stundhurdt v. Flintkote Co.. 1073. 508 
P.2d 1283, 84 N.M. 700.

9. Nature of right
Contribution does not create direct 

liability in tort, each toward the o th­
er, between two tort-feasors; rather 
It is a right based on equitable fa ir­
ness and th a t right, to have rhe oili­
er tort-feasor contribute i„ bis out­
lay. arises in whichever tort-feasor 
satisfies the loss. Newport Air Park, 
Inc. v. U. S.. C.A.K.I.lOliO, 410 F.2d 
842.

Under law of Arkansas, contribu­
tion Is founded on principles of equi- 
•y and such relief will be granted 
only where equities are equal, t ’. S. 
Fidelity & Guaranty Co. v. Aetna 
(’as. & Sur. Co., C.A.Ark.l0(10, 418 F. 
2(1 053.

“Contrlbe.tlon" does nor arise out 
of contract but Is an obligation im­
posed by law, nud rests on Ihe princi­
ple tha t when the parties stand in 
tcquuli jure, the law requires equali­
ty, which is equity, and tlmt all

should contribute equally to the dis­
charge of the common linbillty. 
Thomas v. Malco Refineries, C.A.N. 
M.1054, 214 F.2d 884.

Uniform Contribution Among Joint 
Tort-feasors Act rests on equitable 
principles and does not contemplate 
the sharing of responsibility among 
persons not in pari delicto and pre­
supposes that the joint tort-feasors it 
deals with are In aequuli Juri. 
Rhoads v. Ford Motor Co., D.C.Pn. 
1074, 374 F.Supp. 1317.

The right to contribution accorded 
by Pennsylvania statutes to one joint 
tort-feasor against the other creates 
a cause of action of a different na­
ture from the tort action which was 
the subject of the original suit or 
c la im ; the right of contribution in 
Pennsylvania is a dual one: a right 
sounding in equity and a right at 
law sounding In quasi contract. W. 
P. Rubrlght Co. v. International 
H arvester Co., D.C.Pn.1078, 358 F. 
Supp, 1388.

The right of contribution arises 
from the application of equitable 
rules in that where one Joint to rt­
feasor pays more than his Just share 
he has an equitable right to proceed 
against the other Joint tort-feasor for 
contribution. Albert, v. Dietz, D.C. 
Hawaii 10I1S, 283 F.Supp. 854.

While the right of contribution by 
joint tort-feasors does arise at time 
of concurring independent acts, nev­
ertheless until one of those joint 
tort-feasors pays more than his pro­
portionate share of the underlying 
claim, tl ■ -iglit remains contingent 
and Inchon. and it is not until a 
tort-feasor t ays more than his pro­
portionate shar" that the right ripens 
into a cause of action. Id.

Under Uniform Contribution 
Among Joint Tortfeasors Act, right 
of contribution is a derivative right 
and not a new cause of action. 
Rowe v. John C. Motter Printing 
Press Company, D.C.n.I.10t!7, 273 F. 
Supp. 3113.

Right to contribution is statutory 
creation resting on principle that, 
when parties stand in aequali jure, 
the law requires all to contribute
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ei)ii;illy to discharge of tlio common 
liability. Southern .Maryland Oil Co. 
v. Texas Co.. D.C.Md.1062, 203 F. 
Supp. 4-19.

Right of contrilmtlon is a deriva­
tive right and not a new cause of ac­
tion. Cacchilio v. H. Leacli Machin­
ery Co., 1973. 30."> A.2d 541, ------ IU .

Joint Tortfeasor Contribution Act 
was intended to relieve tortfeasors of 
injustice ns among themselves and 
was not desiKned to prevent full re­
covery oy plaintiff or intended to 
deny plaintiff full and complete sa t­
isfaction; Act gives contribution 
rights to defendant only after he lias 
paid more than his pro rata  share 
and does not require p laintiff to pur­
sue each defendant onlr for Ids pro 
rata share, and plaintiff may still 
sue either defendant separately for 
entire amount of claim or sue- defend­
ants Jointly and levy execution of on- 
*lre amount ngainst either alone or 
Secure fractions thereof against both. 
Tino v. Stout. 191)7, 229 A.2d 793. 49 
N.J. 289.

Application of doctrine of contribu­
tion involves procedural or roan dial 
law. Lutz v. Rons, 1962, 176 A,2d 
853, 40 Del.Ch. 130.

R'ght to contribution is an equita­
ble right based on a common liability 
to plaintiff. Brown v. Dickey, 1959, 
155 A.2:1 830. 397 l’a. 454.

Right to contribution remains u 
separate right of person asserting it, 
no m atter how dependent it may Is* 
on other liability. Brown v. Eakiu, 
1957, 137 A.2d 383, 11 Terry 574.

Doctrine of contribution is equita­
ble doctrine, based on natural Justice, 
and was well-recognized in suretyship 
and other arons of law before it was 
adapted to negligence. Bielskl v. 
Schulze, 1962, 114 N.\V.2d 105, 16 
\Vls.2d 1.

There Is no right to contribution 
among Joint tort-feasors, in absence 
of statute. Brown v. Murdy, I960, 
102 N.W .2d 664. 78 S.D. 367.

Itieht to contribution by a prim ary, 
wrongdoer against a primary wrong­
doer granted by Pennsylvania statu te

§ 1
Note 10

is a substantive legal right which is 
unaffected by purely procedural s ta t­
ute or rule enacted or promulgated 
for convenience and to avoid multi­
plicity of suits. Murphy v. Barron. 
1963, 258 N.Y.S.2d 139, 45 Mlsc.2d 
91)5.

A defendant's right pursuant to 
Ark..Stats., <j 34-1007, to seek contri­
bution from a Joint tort-feasor by 
making ldm a party  is permissive 
and does not exclude right to seek 
contribution in a separate suit. Ru­
dolph v, Mundy, 1956, 288 S.\V.2d 
602, 226 Ark. 95.

10. Common liability
I'nder .South Dakota law the right 

to contribution Is determined by 
whether there is joint or several lia­
bility. rather than by the presence of 
Joint or concurring negligence, so 
tha t there can lie no rigtit to contri­
bution unless the injured party has a 
possible remedy against both tort-fea­
sors. Highway Const. Co. v. Moses,
C.A.S.D.1973, 483 P.2d 812.

Indlspensible to joint tort-feasor 
relationship is a common liability, ei­
ther joint or several, tha t two or 
more parties have to the person in­
jured and without this dual liability 
no right of contribution can exist un­
der applicable Delaware law. IC1 
America, Inc. v. Martin-M arietta 
Corp., I).C.Del.l974. 368 F.Supp. 1148.

Under Delaware law, there can lie 
no contribution unless there is com­
mon liability to injured person and 
unless injured person has possible 
remedy against two or more persons. 
U'alke; v. Patterson. n.C.I>el.1971. 
325 F.Supp. 1024.

Defendant in nersonal injury ease 
could not proceed for contribution 
against operator of automobile iu 
wliieh plaintiff mssengor rode at 
tim e of accident where plaintiff and 
third-party defendant were coemplov- 
ees, inasmuch as plaintiff could nor 
under Delaware statu te bring direct 
negligence against coempluyee, not­
withstanding f‘•-•it plaintiff lmd not 
applied for or received workmen's 
compensation. Id.

Provisions of Uniform Contribution 
Among Joint Tortfeasors Act are

73
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only applicable where there is u com­
mon liability to an Injured person, 
and this common liability may lie ei­
ther joint or several, but there can 
lie no contribution unless the injured 
person has a right of action in tort 
against both the parties seeking con­
tribution and the party  from whom 
contribution is sought. Rowe v. 
John C. Motter Printing Press Com­
pany J.C.R.I.1907, 273 F.Supp. 3G3.

Jn view of definition of "Joint tort­
feasors", before there can Is: any 
kind of contribution it mus;' appear 
tha t at least originally the person 
seeking contribution and person from 
whom contribution Is fought must 
have l>een under a eoiniik.: legal lia­
bility to Injured party, so tb i t there 
can be no contribution where injured 
party had no cause of action origi­
nally against party  sought to be 
ehurged. Cox v. Maddux, D.C.Ark. 
11X10, 255 F.Supp. 517, reversed on 
other grounds 382 F.2d 111).

Tliis Act is only applicable where 
there Is a common liability to an In­
jured person in .ort, which liability 
may be joint or severnl, but there 
can be no contribution where injured 
person has no right of action against 
the third party  defendant; the right 
of contribution being a derivative 
right and not a new cause of action. 
Oahu Ry. & Lnnd Co. v. U. S,, D.C. 
Hawaii 1917, 73 F.Supp. 797.

L'mlcr Delaware law, issue of con­
tribution is contingent on a determi­
nation of whether defendants sb .re a 
common Hub .Ry to plaintiffs nrislng 
out of a single injury, and are, there­
fore, Joint tort-fensors. Hood v. 
McConemy, D.C.Dol.1971, 53 F.R.D. 
435.

Under statu te establishing right of 
contribution among joint tort-feasors, 
liability must be common to w arrant 
contribution. C n’cliillo v. H. Leach 
Machinery Co., 1H73, 305 A.2d 541. 
—  R.I. — .

There can be no contribution un­
less injured party has a right of ac­
tion in tort against both parties seek­
ing contribution anil party  from 
whom contribution is sought. Id.

Action fur contribution under Joint 
Tortfensors Act will lie only when

proposed contributor shnres with de­
fendant a common liability to plain­
tiff. Mumford v. Robinson. Del.1907, 
231 A.2d 477.

Motorist sued by passenger in oth­
er automobile could not recover 
against lio.se driver for contribution 
as Joint tort-feasor unless host driver 
was liable to passenger. Td.

This Act Is applicable only to n s it­
uation where there is a common lia­
bility to nn Injured person In tort, 
and there can be no contribution 
where the Injured person has no 
right of action against the third-par­
ty defendant. Euuis v. Donovan, 
1900, 101 A.2d 098. 222 Md. 530.

One tort-fensor may recover contri- 
bu i^ n  even if. for one reason or an­
other, p iu iu tn f who has obtained 
judgment against both is precluded 
from enforcing liubility thereunder 
against the other. Fuller v. Fuller. 
1954, 110 A.2d 175. 380 Pa. 219.

This Act has no application unless 
there is a common liability to the in­
jured party which liability may bo 
Joint or several and there is no right 
to contribution unless the Injured 
person hns a possible remedy against 
two or more persons. Ferguson v. 
Davis, 1954, 102 A.2d 707, 9 Terry 
299.

Joint or several liability, rather 
than joint or concurring negligence 
determines right to contribution un­
der this Act entitling joint tort-fea­
sor to money Judgment for contribu­
tion afte r lie lias by payment, dis­
charged "common liability," or lias 
paid more t/.an his pro rata share 
thereof. L j U v. Boltz. 1954, lot) A. 
2d 047, 9 Terry  197.

Under this Aec a Joint Judgment is 
not a necessary requisite to the right 
to contribution. Dougins v. Sheri­
dan, 1953, 98 A.2d 032, 20 N.J.Supor. 
544.

Right to contribution under this 
Act depends upon existence of Joint 
or several liubility and not upon 
joint or concurrent negligence and 
there is no right to contribution un­
less injured party has a possible rem­
edy against two or more persons.

74
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Burmeister v. Youngstrom. 1965, 139 
NAV.Sd 220. SI S.D. 578.

This Act is applicable only where 
Joint tort-fensors share a common 
liability. Beal by Boatwright r. 
Southern Union Gas Go.. 1956. 304 
P.2<1 560. 02 N.M. 38.

Tort-feasors, noting Independently, 
are Jointly liable to a plaintiff, and 
liable to each other in contribution, 
only when the independent acts of 
each cause or contribute to the same 
injury obtnlned by plaintiff. Apple­
gate v. Rlggall, 1958. 318 S.\V.2d 596. 
229 Ark. 773.

This Act contemplates right of con­
tribution only where there is a com­
mon liability to an injured person in 
to rt or to persons who are liuble in 
tort for same injury to person or 
property. C & L Rural Elec. Coop. v. 
Kincaid. 1053. 250 S.\V.2d 337. 221 
Ark. 450.

II. Accrual of right
12 I'.S. 8 2082 et .so(|., gives sub­

stantive rights when it grants right 
of contribution among tortfeasors 
and when it makes payment of more 
than rhe pro rata share of the com­
mon liability a condition precedent to 
the accrual of the right to a money 
judgment for contribution. Smith v. 
Whitmore. C.A.Ptl.1939, 270 F.2d 741.

While the right of contribution by 
joint tort-feasors does arise at time 
of concurring independent acts, nev­
ertheless until one of those joint 
tort-feasors pays more than his pro­
portionate share of the underlying 
claim, the right remains contingent 
and inchoate, and it is nor until a 
tort-feasor pays more than his pro­
portionate share that the right ripens 
into a cause of action. Albert v. 
Dietz. D.C.lIawnii 1908, 283 F.Supp. 
854.

Under Maryland law. right both to 
indemnification and to contribution, 
whether based on contract or tort, 
accrue at time of payment, not be­
fore. Southern Maryland Oil Co. v. 
Texas Co.. D.C.Md.1902. 203 F.Supp. 
449.

Contribution claimant must show 
compliance with statutory require-

Nota 12
meats of Jo in t Tortfeasors Contribu­
tion Act. Miragiin v. Mirngllu. 1960. 
253 A.2d 762, 106 N.J.Super. 266.

Prerequisite to contribution is dem­
onstration th a t person seeking to en­
force contribution and one from wbotn 
contribution is sought are Joint tort- 
feaso s, and right of contribution ac­
crue i when injured third person has 
brovght action and recovers judgment 
r-gainst one or more of joint to rt­
feasors and la tte r has paid judgment 
in whole or in part. Id.

Ordinarily, a right to contribution 
does not accrue before payment. As­
sociated Transport v. Bonouino, 1948. 
62 A.2d 281.191 Md. 442.

Under Pennsylvania law. substan­
tive right to sue third-party defend­
ant for contribution accrues when 
complaint in principal action is 
served upon defendants. Murphy v. 
Barron, 1065. 25S N.Y.S.2d 139. 45 
Mlsc.2d 903.

12. Wanton or willful negligence
The equitable principle of contribu­

tion should not lie used to transfer 
part of tlie obligation to pay compen­
sation from a party  tlm t Ims acted 
qimsi-intentioually so as to do a w an­
ton and wilful act. to a party that 
was merely negligent. W. D. Rub- 
right Go. v, International Harvester 
Go.. D.C.Pa.1973. 35S F.Supp. 1388.

Under Pennsylvania law, railroad 
which was found guilty of wanton 
and willful negligence In automobile- 
train  collision could not enforce rigid 
of contribution against adm inistrator 
of driver of automobile who was 
found to have been eontributorily 
negligent. Cage v. New York Gent. 
R. Co.. D.C.Pn.1967, 276 F.Supp. 778. 
affirmed 386 F.2d 998.

Under Pennsylvania law, si to rt­
feasor found guilty of wanton and 
willful misconduct cannot enforce 
right of contribution against one spe­
cifically found not guilty of wan'on 
and willful misconduct In same acci­
dent. Id.

Host driver’s apparently mistaken 
and confused act of driving wrong 
way on one-way street during snow­
storm was not gross negligence and. 
therefore, host driver was not liable
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to guest for injuries sustained In col­
lision and owner and driver of truck 
involved in collision were not entitled 
to contribution from tlie host driver. 
O’.Mnra v. H. P. Hood & Sons, Inc., 
1071, 268 N'.E.2d 685, 359 Mnss. 235.

Owner and driver of truck helm; 
sued for wrongful death of gratu­
itous guest passenger In automobile 
which collided with truck could not 
recover on third-party complaint 
against driver of automobile all or 
any part of damages awarded for 
wrongful death, notwithstanding this 
Act, In absence of either allegation 
or proof tha t automobile driver was 
guilty of wilful and wanton miscon­
duct within nutomohile guest statute. 
Burmeister v. Voungstront, 1905, 139 
N.W.2d 220. SI .S D. 578.

Prlm nry purpose of R.L.H.1055, 5 
246-10 et seq., is tha t most culpable 
party should sustnin thnt share of 
loss which is commensurate with his 
degree of fau lt and inequity of equal 
contribution among jo in t tort-fensors 
hus been removed in cases where 
gross negligence and foolhardiness of 
one party  has joined with act of neg­
ligence of second party  to produce in­
juries complained of. Mitchell v. 
Branch. 1901, 303 P.2d 909, 45 Ha­
waii 128.

13. Insurers
The Uniform Contribution Among 

Tortfeasors Act in no way affects 
right of successful plnintiff to re­
cover entire nmount of verdict, in ter­
est and costs from any one of joint 
tortfeasors, and accordingly the lia­
bility Insurer of only one of them 
was required to pay the compensable 
costs in full. Ilafer v. Schauer, 1008, 
239 ..'..2d 785, 429 Pa. 289.

Ui ilform Contribution Among 
Tort-Feasors Act applies to joint 
to r t- ’easors who are Joint adventur­
ers ; iccordingly appellant, as an ex­
cess llaoiU :7  was entitled to
contribution from ape dice, another 
excess Insurer, in propo-tiou to the 
relative degrees of fault if  their re­
spective insureds. U. S. F re Ins. Co. 
v. S tate Farm  Fire & Cas. Co., 1909. 
441 SAV.2d 7S7, 240 Ark. 1269.

P rior to enactment of this Act in 
1941. insurer paid Judgment against 
insured was not entitled to contribu­
tion from Joint tort-feasor against 
whom Judgment was Jointly rendered, 
notwithstanding thnt Joint tort-feasor 
was not a purposeful tort-feasor. 
Commercial Cas. Ins. Co v. Leonard. 
1946. 1 fit] S.\V.2d 919, 210 Ark. 575.

14. injured person, rights of
Under Pennsylvania law. strict 

products liability is assigned to the 
field of torts so that consideration of 
contributory negligence on part of in­
jured user as a bar to recovery and 
Ids concurrent negligence as a basis 
of liability under Uniform Contribu­
tion Among Joint Tortfeasors Act is 
required. Rhoads v. Ford Motor Co.,
D.C.Pa.1974, 374 F.Supp. 1317.

This Act was Intended to relieve 
tortfeasors of injustice as among 
themselves and was not designed to 
prevent full recovery by plaintiff or 
intended to deny plnintiff foil and 
complete satisfaction ; Act gives con­
tribution rights to defendant only 
afte r lie has paid more than his pro 
ra ta  slut re and does not require 
p lain tiff to pursue each defendant 
only for his pro ra ta  share, and 
plnintiff may still sue either defend­
ant separately for entire amount of 
claim or sue defendants Jointly and 
levy execution of entire amount 
against either alone or secure frac­
tions thereof against both. Tlno v. 
Stout. 19117, 229 A.2d 793, 49 N.J.Su- 
per. 289.

Where plaintiffs, who had re­
covered judgment against joint de­
fendants, gave first defendant w ar­
ran t of partial satisfaction upon re­
ceipt of more titan half of judgment, 
without full release, and gave second 
defendants w arrant of partial satis­
faction. upon partial payment of bal­
ance, which was in full satisfaction 
as to second defendants but which 
expressly operated only to reduce 
Judgment as against first defendant, 
first defendant was entitled only to 
pro tun to ra ther than pro ra ta  reduc­
tion. plaintiffs could pursue first de­
fendant -Cor balance, and first defend­
ant would lmve contribution rights 
against second defendant, id.
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In notion against two persons for 
assault. p la in tiffs  recovery was not 
limited to amount of smallest of two 
separate verdicts, returned by Jury 
against each defendant, as Jury laid 
power to apportion damages Itoiween 
defendants, Shultz v. Young, 1943, 
160 S.\V.2d 048, 205 Ark. {533.

15. Co-consplrators
Under this Act, co-conspirators are 

liable to one another for contribution 
as joint tort-feasors. Webster Motor 
Car Co. v. Zell Motor Car Co.. C.A. 
Md.iOaT, 23i F.2d dll).

16. Joint obllqo/s
Or.e joint obligor on note may 

claim contribution from another such 
obligor for having discharged their 
mutual obligation. Jackson v. Clip­
pies. 1065, 212 A.2d 27.". 239 Md. 037.

Where there are Joint obligors and 
one of the obligors discharges debt, 
that obligor has right in equity to 
proceed against other obligors to en­
force their proportionate share of 
contribution. Goldberg v. Altman, 
lf/50, 134 A.2d 279. 190 Pa.Supor. 49.3.

17. EmDioyer and employee relation­
ship

Where under Rhode Island Work­
men's Compensation Act p laintiff as 
personal representative nf employee 
hud no right of action in to rt for 
damages for death against former 
employer, employer was not ••joint 
tort-feasor" within Uniform Contri­
bution Among Joint Tort-feasors Act, 
anu hence employer could not bo lia­
ble for contribution to a third-person 
tort-feasor although employer's negli­
gence may have concurred in causing 
tho deatli. Rowe v. John C. Motter 
Printing Press Company, D.C.R.I. 
1907. 273 F.Supp. 30.1.

If employee does not have a right 
of action against employer, employer 
is not a joint tort-feasor against 
whom contribution can lie claimed 
uuder Contribution Among Joint 
Tort-Feasors Act. Cacehillo v. II. 
Leach Machinery Co., 1973, 305 A.2d 
541, —  R .I . .

A master, who owned motor vehi­
cle which caused injuries when negii-

Note 18
gently operated hy servant, ami serv­
ant were "Joint tort-feasors” within 
this Act. Smith v. Itiiparot. 1967, 225 
A.2d 060. 101 R.I. 565.

Generally, employer whose concur­
ring negligence contributes to his em­
ployee’s Injury cunnot lie held liable 
for contribution as u Joint tort-fea­
sor, the statu tory  remedy being ex­
clusive. Jack Morgan Const. Co., 
Inc. v. Lurknn, 1973. 490 S.W.2d 431, 
254 Ark. 838.

18. Marital relationship
Under Pennsylvania law, third par­

ty who is sued by one spouse for per­
sonal injuries mny recover contribu­
tion or indemnity ugulnst other 
spouse, even though la tter is Immune 
from direct suit by plaintiff spouse. 
Fisner v. U, S„ D.C.Pn.1909, 299 F. 
Supp. 1.

Intrafainlly immunity doctrine 
would prevent husband and minor 
children from obtaining a Judgment 
against wife, but she would neverthe­
less remain liable for contribution if 
she were to he found a joint to rt­
feasor. Restlfo v, McDonald, 1007, 
230 A.2d 199, 4215 Pa. 5. 34 A.L.R.3d 
1305.

Husband, sued by automobile own­
er for contribution as joint tortfeasor 
in action wherein wife, as passenger 
in husband's automobile, recovered 
from automobile owner for injuries 
sustained as result of collision, was 
joint tortfeasor within meaning of 
this Act und was liable in action for 
contribution although lie wus im­
mune from liability to his wife in 
any action by her as result of auto­
mobile collision. Zarrclla v. Miller, 
1900, 217 A.2d 073, 100 R.I. 545.

Defendant, who bad only a deriva­
tive right. If any, in actions com­
menced against ldm by husband us 
adm inistrator of Ids wife’s estate, 
could not maintain third-party claims 
against husband, who was driving 
automobile in which decedent was 
riding a t time it collided with defend­
ant's automobile, on theory tha t hus­
band was or might have been liable 
to defendant for all or part of sucii 
claims, in view of fact that at time 

__ of alleged tortious act of husband lie 
and decedent were married, and
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therefore decedent could not have 
maintained an action against her 
husband on account of his alleged 
negligent operation of his automobile. 
Ennis v. Donovnn, 1060. 161 A.2d 098, 
222 Md. 536.

Where automobile d river’ s wife 
und daughter recovered verdicts 
against him and railroad company as 
joint tort-feasors, and railroad com­
pany paid verdicts in full, it could 
not recover from automobile driver 
half amount it had paid to Ids wife 
and daughter. P u ller v. Puller, 1054, 
110 A.2d 175, 3S0 Pa. 210.

Contribution cannot bo obtained 
from a wife's husband, as a Joint 
tort-feasor, under 1953 Comp. 8 24-11 
et seq. Rodgers v. Galindo. 1960. 360 
P.2d 400, 68 N.M. 213.

Defendant could not obtain contri­
bution from p lain tiff's husband, who 
was operating automobile iu which 
plaintiff was riding, as a jo in t tort- 
fensor, in wife's action for injuries 
sustained in collision with defend­
ant's automobile. Id.

Where wife-owner recovered for 
automobile damage and husbnnd-driv- 
er recovered for personal injuries in 
action in which ju ry  found husband 
guilty of 45 per cent of negligence 
and defendants' d river guilty of 53 
per cent, defendants, upon discharg­
ing judgment in favor of wife-owner 
would be entitled to file motion for 
judgment for contribution from hus- 
bund-motorist under Ark.Stats. § 34- 
1002, Wymer v. Dedmnn, 1961, 330
S.W.2d 160, 233 Ark. S54.

19. Motor vehicle accidents
In order for traeto r-tra iler owner, 

being sued by automobile passenger, 
to obtain contrib itiou from automo­
bile driver, it had to appeur not only 
tha t tractor-tra ilir owner and auto­
mobile driver wet? concurrently neg­
ligent. but that the negligence of 
each UuS proximate cause of colli­
sion between automobile aud traetor- 
trailer. Stancbis v. Iless Oil & 
Chemical Co., D.C.Pa.1967. 292 F. 
Supp. 22, affirmed 403 F.2d 24.

Although both d river of naval truck 
and preceding m otorist whose auto­

mobile wus struck by truck, were neg­
ligent, government would not be li­
able to automobile driver by way of 
contribution for any damages he 
might have to pay to injured occu­
pant of naval truck. Maddux v. Cox.
C.A.Ark.1967, 3S2 F,2d 119.

A m anufacturer of automobile wus 
liable for injuries to purchaser be­
cause of defective steering assembly, 
was not entitled to contribution from 
dealer for amount nf judgment ren­
dered against manufacturer on theo­
ry thn t jam  nut which caused the de­
fect was properly secured when auto­
mobile left manufacturer's factory, 
and tha t dealer loosened the jam  nut 
either in course of making automo­
bile ready for delivery to purchaser 
or while attem pting to make ad ju st­
ment during course of 1,000 mile 
inspection under evidence. Duck­
worth v. Ford Motor Co.. D.C.Pn. 
1062, 211 F.Supp. 888, nfflrmcd in 
part, remanded, reversed in part on 
other grounds 320 F.2d 130, 97 A.L.R. 
806.

Where automobile and traetor- 
tra iler collided on Arkansas highway 
and each driver w is negligent to ex ­
tent of 50 per cent of total negli­
gence, the driver of automobile and 
the owner of the traetor-trailer and 
its driver, who was acting in scope 
of his employment at time of colli­
sion, were jointly liable to o»flcr of 
parked tractor which was struck by 
traetor-trailer, and were jointly lia ­
ble to absent owner of automobile, 
and on payment by driver and owner 
of traetor-tra iler of the entire judg­
ment in favor of the owner of the 
parked tractor and owner of automo­
bile. the driver and owner of the 
traetor-trailer would be entitled to 
contribution from driver of automo­
bile under Ark.Stats. § 34-1007(3). 
Sunday v. Burk, D.C,Ark.l950, 172 
F.Supp. 722.

Under 12 P.S. §§ 2082-2 0!), the 
United States was entitled to contri­
bution from traetor-trailer driver and 
owners of tractor and trailer for half 
of amount of damages awarded plain­
tiffs by judgment against United 
States in action under Federal Tort
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Claims Act, 28 U.S.C.A. 8 2071 et 
seq-. for damages to p la in tiffs’ per­
sonalty In leased house rammed into 
by tractor-trnller a f te r  colliding with 
post office bus and swerving from 
road. Russell v. U. S., D.C.Pn. 1953, 
113 F.Supp. 353.

Under 12 P.S. §8 20S2-20SD, the 
United Stutes is en titled  to contribu­
tion from trae to r-tra iler driver and 
owners of tractor und tra ile r  for half 
of amount of damages aw arded plnln- 
tiffs In action under Federal Tort 
Claims Act, 28 U.S.C.A. § 2071 ot 
set],, for damage to p la in tiffs ' house 
as result of being s tru ck  hy trnetor- 
trniler when it sw erved from rond 
after colliding with post office bus as 
a proximate result o f such driver's 
negligence concurring w ith that of 
bus driver. Showers v. U. S., D.C. 
Pa.1953, 113 F.Supp. 350.

Jury finding thnt both host dt ver 
and other driver in automobile cvJll- 
slor were negligent w as binding and 
governed other driver's right to con­
tribution from host d r iv e r : und thus 
court erred when, viewing directed 
verdict nt close of passenger’s case 
for host driver as relieving him of 
any further participation in the ease 
or defense to claims, it denied motion 
o? other driver for contribution. 
Holloway v. Wright, 1974. 320 A.2d 
572, 21 Md.App. 015.

In absence of any evidence that 
subcontractor which contracted with 
bridge contractor to p a in t bridge did 
anything which contributed to colli­
sion which occurred w hen enstbound 
automobile struck westbound automo­
bile which contractor's employees had 
diverted Into enstbound lane without 
warning enstbound m otorist, contrac­
tor was not entitled to contribution 
from subcontractor under Uniform 
Contribution Among T ortfeasors Act 
In regard to judgm ent rendered 
ngain.se contractor in favo r of east- 
bound motorist. Gordon v. Co' tpa- 
nella Corp., 1973. 311 A.2d 844, —  
R .I .  .

Defendant motorist would lie enti­
tled to contribution from father of 
plaintiff minor unemnneipnicd chil­
dren for injuries sustained hy the 
children la collision between dofend-

Noto 19
ant motorist's automobile and fa­
ther's automobile as the result of the 
father's alleged negligent operation 
of automobile. France v. A. P. A. 
T ransport Corp., 1970, 207 A,2d 490. 
50 N.J. 500.

Defendant motorist would he en ti­
tled to contribution from husbnnd for 
all sums found to be due to estate of 
deceased wife in death and survival 
actions nrlsing out of autcraobile ac­
cident in which wife was killed while 
riding as passenger in husband's au ­
tomobile If husbnnd was negligent In 
operation of automobile. Id.

When Jury, In personal Injury ac­
tions hy driver of leaseil truck 
against lessor thereof and another 
’efendant which had allegedly direct­

ed [inrklng of vehicle into which 
leased truck crashed, returned ver:? ’t 
against both defendants, defend nt 
ruck lessor had right to seek i\ ief 

under Join t Tortfeasors Contribution 
Law, and when tria l judge subse­
quently granted other defendant’s 
motion for judgment notwithstanding 
verdict, truck lessor became ag­
grieved party with right of appeal. 
l’ ttln v. Ava Truck Leasing, Inc., 
1JG9,251 A.2d 278, 53 N.J. 463.

Defendant motorist who collided 
with automobile driven by joint to rt­
feasor resulting In death of passen­
ger In such automobile was not pre­
cluded from necking contribution 
from Joint tort-feasor on ground that 
defendant's evidence negatived find­
ing thnt the two could have been 
jointly negligent, since defendant's 
action of swerving Into left lane, 
oven thoi.gh blinded by Joint tort-fea­
sor's high beams, could lie deemed 
negligence for failure to go into the 
wide right shoulder of rond with 
which the evidence ..nowed defendant 
familiar. H arger v. Caputo, 1966, 
21S A.2d 108, 420 Pa. 528.

Where automobile collision is re­
sult of negligence of both plnintiff 
and defendant automobile drivers, de­
fendant automobile driver hud a 
right to seek contribution from plnin­
tiff automobile driver as u joint 
tort ensor in respect to the total 
damage which plaintiff and her joint 
owner recover for the injury to their
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automobile. .Maloney v, Rorlgers. 
1057, 133 A.2d 88, 18-1 Pa.Super. 342.

In action for dam ages sustained in 
an automobile collision, additional de­
fendants agninst whom verdict was 
rendered had the righ t to make tho 
original defendants share their liabil­
ity to tbe plaintiff fo r his damages if 
those defendants w ere in fact also 
guilty of negligence which helped to 
cause the accident. Ratcliff v. 
.Myers, 1955, 113 A.Vd 558, 382 Pa. 
190.

Where guests, in jured  in automo­
bile collision, aud host brought action 
agninst alleged tort-feasor, alleged 
tort-feasor could not under 10 Del.C. 
fi (1302, "entitling jo in t tort-feasor to 
money judgment fo r contribution 
where he has by paym ent discharged 
"common liability" or has paid more 
than his pro ra ta  share thereof, 
maintain counterclaim for contribu­
tion against host on theory tlm t host 
contributed to guests' injury, in ab­
sence of allegation th a t host's negli­
gent conduct was w illful o r wanton, 
in view of automobile guest -Mite. 
Lutz v. Boltz, 1954, 100 A.2d e t .
Del. 197, 9 Terry 197.

In action by streen-ar company 
against taxicab owner, as alleged 
Joint tort-feasor, for contribution aft­
er company had paid representative 
aud widow of deceased taxicab pas­
senger aud other pnssenger for dentil 
and injuries resulting when streetcar 
struck taxicab which had been 
stopped on the stree tcar tracks, evi­
dence was sufficient to establish neg­
ligence on ynrt of owner's driver, 
whicli was sufficient to entitle com­
pany to contribution. O’Keefe v. 
Baltimore Transit Co., 1953, 94 A.2d 
20, 201 Md. 345.

Where Judgments hnd been ob­
tained against trucking company for 
damages from accident in which trac- 
r ir-trntler hit curb of grass plot in 
center of street, city w as liable by 
way of contribution for half of dam­
ages paid by company, if city was 
guilty of any negligence directly con­
tributing to accident. E ast Coast 
Freight Lines v. M ayor and City 
Council of Baltimore, 104S, 58 A.2d 
290,190 Md. 250, 2 A.L.R.2d 3S0.

Under statute, proof of host d riv ­
e r’s gross negligence wns necessary 
to entitle truck owner and truck 
driver against whom automobile 
guest brought action for injuries sus­
tained In collision between automo­
bile and truck to contribution. 
O'Mnru v. II. P. Hood & Sons, Inc., 
1971, 208 N.E.2d 085, 359 Mass. 235.

Under theory of left-turning m otor­
ist tha t other motorists were engaged 
In a joint racing venture, there could 
have been no liability running from 
one of the drag racing motorists to 
tho other, and thus from one of the 
drag  racing motorists to the left- 
turning motorist and drag racing mo­
torist was entitled to directed verdict 
on left-turning motorist’s claim for 
contribution tu action brought by 
other drag racing motorist. B arring­
ton v. Heine, 1974, 215 N.W,2d 119, 
—  S.D. — .

Where parents sued for injuries 
sustained in automobile accident be­
tween parents' automobile which wns 
driven h” their minor imemnnclpntcd 
s* i and -chicle driven by defendant 
and defendant Joined minor as third- 
party  defendant, minor was liable in 
tort to his parents, was subject to 
contribution to bis Joint tort-feasor, 
and could be made third-party de­
fendant for that purpose. Tamushiro 
v. DeGamn, 1999, 450 P,2d 998, 57 
Hawaii 74.

On record presented, in action for 
injuries sustained by passenger in 
following vehicle which swerved off 
highway to avoid colliding with pre­
ceding vehicle engaged in making U- 
turn, it wns not error to hold that 
preceding m otorist's acts bad contrib­
uted to accident in amount of G5<ft, 
and to require contribution accord­
ingly. Mitchell v. Brnnch, 1991, 393 
P.2il 9G9, 45 Hawaii 128.

T hat following motorist negligently 
misjudged his distance when lie 
swerved off highway in effort to 
avoid collision did not preclude pre­
ceding motorist's negligence, in mak­
ing U-turn, from constituting proxi­
mate cause of injuries sustained by 
passenger in following automobile or 
absolve preceding motorist from lia­
bility— to contribute toward satisfac­
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tion of claim for injuries sustained 
by such p ssenger. Id.

Ju ry  finding, in automobile acci­
dent ease against plaintiff's insureds 
and defendant from whom insurer 
sought contribution for one-hnlf of 
judgment satisfied by insurer, that 
Injuries and damages did not result 
from any negligence of defendant 
precluded insurer from obtaining con­
tribution, and jury  finding in the au­
tomobile accident ease on defendant's 
cross claim against plaintiff's in­
sureds that defendant was guilty of 
contributory negligence was not tan­
tamount to determination of joint 
to rt .liability. Iowa Nat. Mut. Ins. 
Co. v. Surratt, 1073, 200 S.E.2d 220,
19 N'.C.App. 745.

Fact tha? representatives of de­
ceased motorist and guest prevailed 
against truck driver and his employ­
er in action against another motorist 
and truck driver and his employer 
did not, of itself, entitle the other 
motorist, who had filed cross com­
plaint for contribution and personal 
injuries, to favorable verdict on cross 
complaint. Ellsworth Bros. Truck 
Lines v. Mayes, 1909, 438 SAV.2d 724, 
240 Ark. 441.

Where there was sufficient evi­
dence before jury  In action by truck 
driver for damages of 8554.93 against 
three motorists who forced truck into 
ditch, to perm it jury to appraise the 
conduct of each motoris: and to un­
dertake, as fairly as practicable, to 
fix the responsibility of each motor­
ist, jury  had right to find th a t two 
motorists were liable for 8200 each 
and one motorist for 8154.93, though 
there was no instruction authorizing 
apportionment of damages, and 
though two of the motorists were al­
legedly execution proof. Little v. 
Miles, 1948, 212 S.W.2d 935, 213 Ark. 
725.

20. Liability in general
Mississippi statu te on contribution 

between tort-feasors first provides 
tha t each defendant is to share equal­
ly, and then specifies bow to count 
those defendants who are to share: 
proviso places ceiling on liability of 
principal or employer so that he, or
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his insurer, is not exposed to risk of 
contributing twice, once for his agent's 
wrong and once for his own responsi­
bility imposed via respondeat superior. 
Standard Oil Co. of Ky. v. Illinois 
Cent. It. Co., C.A.Miss.1970, 421 F.2d 
201.

To the extent n shipowner proves 
that payments nmde in satisfaction 
of a maintenance and cure obligation 
have reduced or eliminated a concur­
rent claim which a seaman, but for 
prohibition against double recovery, 
could assert against another party 
absent a release, shipowner is enti­
tled to reimbursement from other 
party in such amount as will cause 
the ultim ate liability to be placed:
(1) by means of contribution, equally 
upon all shipowners with coextensive 
maintenance and cure obligations: or
(2) by means of exoneration, fully 
upon the party with a primary obli­
gation in damages nrising out of neg­
ligence, unseaworthiness, or other vi­
olation of duty. Gooden v. Sinclair 
Refining Co., C.A.Pa.1967, 378 F.2d 
570.

Where defendants were sued In an­
titrust actions as theater operations 
presenting legitimate attractions and 
controlling legitimate theater busi­
ness of city, and they were charged 
with preventing p la in tiffs  theater 
from presenting legitimate a ttrac­
tions tu injury of plaintiff, and 
third-party complaint alleged that 
third-party defendants conspired to 
see th a t one of the third-party de­
fendants obtained first-run movies 
and th a t plaintiff did not, and that, 
as a result, third-party defendants 
were liable in treble damages under 
15 U.S.C.A. <i§ 1, 2, defendants and 
third-pnrty defendants were not joint 
tort-feasors, and defendants were not 
entitled to contribution from third- 
pnrty defendants under 12 P.S. § 2082 
et seq.. and District Court properly 
granted plaintiff’s motion to vacate 
ex parte order permitting joinder of 
third-pnrty defendants and properly 
dismissed third-pnrty complnint. 
Goldlawr. Inc. v. Shubert, C.A.Pn. 
1900, 270 F.2d 014.

In action for injuries received 
while working on a scaffold as result 
of negligence of defendant in erecting
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it. where defendant moved to bring 
In a Rhode Island corporation as a 
third-party defendant for contribu­
tion or. ground of negligence of the 
third-party defendant, refusal to per­
mit the impleaded defendant to he 
held to answer a contingent claim for 
contribution 011 the ground that the 
third-party pla intiff had not yet dis­
charged any common liability re­
quired by Gen.Laws 1056. § 10-6-1 et 
seq., as condition to claiming contri­
bution wns error, where the district 
court wns not being asked to enter a 
money Judgment ugainst the implead­
ed defendant nt that time. D 'Onofrio 
Const. Co. v. Recon Co., C.A.It.1.1958. 
255 F.2d 904.

Under allegation of third-pnrty com ­
plaint by material supplier against 
contractor tlm t contractor negligently 
performed its duties and such negli­
gence was the cause of damage, If any, 
which building owner sustained would 
negate any liability on part of ma­
terial supplier and destroy any basis 
for claim that material supplier and 
contractor were jointly or severally 
liable for the alleged injury to build­
ing owner, and 011 this postulate claim 
by material supplier for contribution 
from contractor would not lie under 
applicable Delawate law. IC I  Amer­
ica, Inc. v. Martin-Mariotta Corp.,
D.C.Dcl.1974. 308 F.Supp. 1148.

Duty  which contractor owed to 
building owner as alleged in material 
supplier's third-party complaint 
against contractor did not defeat ma­
terial supplier's right of contribution 
but wns essential to it, and if botli 
material supplier und contractor each 
breached duties owed to building 
owner each became liable to building 
owner and a right of contribution 
nrose. Id.

Where negligence of "master" of 
motorboat in permitting plaintiff to 
ride elsewhere than in the rear seat 
of the boat wus passive while the 
negligence of the operator of the 
boat wns uetivo, r:,e operator wns 
not entitled to any Indemnity or con­
tribution from “master" for jury 
award to passenger injured in motor­
boat accident on the Arkansas river. 
St. Hilaire Moye v. Henderson, D.C. 
Ark.1973, 364 F  Supp. 1280, affirmed 
4J6 F.2d 973.

Th e  Pennsylvania Uniform  Con tri­
bution Among Joint Tortfeasors A ct 
permits contribution between joint 
tort-fensors when one is responsible 
under s tr ict liability rule In product 
defect case and the other is responsi­
ble for an act of negligence. W. D. 
Rubriglit Co. v. International H a r­
vester Co., DC.Pn.1973, 358 F.Supp. 
1388.

There exists a right of contribu­
tion in favor of one liable to plnin­
tiff  under strict liability theory from 
party whose liability is based on neg­
ligence ">r want of due care. Walters 
v. H lnb Hydraulics, Inc., D.C.Pa.1973, 
350 F.Supp. 1000.

Under Pennsylvania statute ex­
empting employee from any liability 
for injury to fellow-employee, unless 
intentionally inflicted, employee is 
relieved from liability for contribu­
tion, even though employer, whose 
liability might be vicarious because 
of master-servnnt relationship, re­
mains liable for contribution to ex­
tent o f his liability under the W ork­
men’s Compensation Act. Dodick v. 
Norfolk & W. Ry. Co., D.C.Pn.1071, 
320 F.Supp. 1154.

Where certain riparian landowners 
were guilty of fault In causing oil to 
coat a navigable river, and a ship­
owner was guilty of fault under the 
Jones Act, 46 U.S.C.A. § 6S8. in plac­
ing a lighted lantern too near to the 
water, and such conjunction of fault 
cnused the death of one of shipown­
er’s seamen, and resulted in shipown­
er's liability under the Jones A ct for 
tho wrongful deatli of such seaman, 
and the shipowner and tho landown­
ers were in fact and in legal contem­
plation total strangers, under such 
circumstances, there was no right of 
contribution between the parties, and 
neither could un indemnitor's liabili­
ty he imposed on tho landowners aft­
er shipowner paid damages for the 
injury caused by the active and con­
curring wrongs o f shipowner and 
landowners. American Dredging Co. 
v. Gu lf O il Corp., D.C.Pa.1959. 175 
F.Supp. S82, affirr icd 282 F.2d 73, 
certiorari dented S' S .C L  460, 364 U.
S. 942, 5 L.Ed.2d 373, rehearing de­
nied 81 S.Ct. 746, 305 U.S. 838, 5 L. 
Ed.2d 748.

82



CONTRIBUTION A M O N G  TORTFEASORS § 1

Where third-party action against 
city  was predicated upon an act of 
negligence subsequent to and wholly 
separate old distinct from that 
which us the basis of the original 
action, in that after describing the 
act of city  policeman, occurring in 
placing plaintiff in an ambulance, 
the third-party alleged that damages 
resulting to the plaintiffs were 
caused solely by the negligence of 
third-pnrty defendant’s agencies, 
through the improper treatment of 
the plaintiff, allegations were insuffi­
cient to establish a joint tort author­
izing contribution. Martin v. I'. S.,
D.C.Pn.1958. 102 F.Supp. 441.

There s no right of contribution 
between a party whose liability is 
imposed nnder strict liability of man­
ufacturer or seller of product which 
at time of sale contains a dangerous 
defect and a party whoso liability is 
based on negligence or want of due 
care. Fenton v. M cCrory Corp., D.C. 
Pu.1900, 47 F.R .D . 200.

Telephone company whose em­
ployee was electrocuted while instn'J- 
ing cable at university was not liable 
to university for contribution, as 
jo int tort-fensor, for any amount re­
covered against university in action 
brought by widow of deceased em­
ployee in thnt, in order to enforce 
contribution, jo int tort-feasors must 
bo liable to same person asserting 
the claim. Diamond State Tel. Co. 
v. University of Del., Del.1970, 209 
A.2d 52.

Deed provision making conveyance 
subject to rights of adjoining o w n cs  
in party walls gave purchaser con­
structive. if not actual, notice of ex­
istence o' w a ll; and vendors who 
had n c. created alleged dangerous 
condition or nuisance would not hi; 
liable for contribution or indemnity, 
even if purchaser was held liable for 
injuries to infant playing on or near 
wall when it collapsed almost four 
years after sale. H u t v. Antonio. N. 
J.Super.L.1907, 229 A.2d S23. 95 N.J. 
Super. 02.

Nonuffillated director of mutual 
fund who was held jointly and sever­
ally liable along with broker for 
management foes pnid by mutual

Note 20
fund to investment advisory company 
was entitled to contribution from 
broker, which was held solely liable 
to fund for brokerage profits which 
amounted to less than management 
fees, and agreement between mutual 
fund and broker to first apply settle­
ment money to broker's individual 
liability was ineffectual. Lu tz  v. 
Hons. 1902. 170 A.2d 853. 40 Del.Ch.
130.

10 Dei.C. S 0301 et seq., was appli­
cable in determining right of mutual 
fund to recover brokerage fees and 
management fees from broker und 
nonaffiliated director and in deter­
mining rights of contribution be­
tween nonaffiliated director and bro­
ker. Id.

Where city  acquired property by 
treasurer's sale for unpaid taxes and 
legal title was taken in name of city  
alone but county and school district 
also had tax claims against property, 
county and school d istrict were .'iablo 
along with the city  for injuries sus­
tained by pedestrian in a fall on 
sidewalk adjacent to such property 
for alleged negligence in maintenance 
of sidewalk although city acted as 
trustee for county and school district, 
and county and school district were 
obligated to contribute their share of 
judgment recovered by pedestrian in 
accordance with their interest in 
property at time of acquisition of 
property by city. Osborne v. C ity  of 
Pittsburgh, 1900, 101 A.2d 030, 192 
Pa.Super. 387.

Potential right of contribution that 
each joint tort-feasor lias against the 
other constitutes him an indemnitee 
pro tnnro and entitles tiim to hnve 
other joint tort-feasors, if lie calls 
upon them to do so, to participate in 
defense of lawsuit by claimant or lie 
subject to outcome of the action Just 
as if they had participated. Keitz v. 
National Paving & Contracting Co., 
1957, 130 A.2(I 229. 214 Md. 479.

I f  both petroleum transportation 
company and hulk gusoline station 
operator were currently negligent in 
causing fire consuming adjacent own­
er's property, neither could recover 
damages from the other. Chicago, 
M„ St. P. & P. R. Co. v. Johnston's
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Fuel Liners, Inc., N.D.1903, 122 N.W. 
2d 140, appeal after remand 130 N.W. 
2d 154.

Where waterproofing compound 
was not Inherently dangerous and 
m anufacturer of compound did not 
have duty to warn architect of Its 
use, compound would have been ade­
quate if plans and specifications 
originally submitted by architect had 
been used and architect was negli­
gent in changing plans w ithout con­
sulting manufacturer, In preparing 
faulty plans and in failing to ade­
quately supervise application of 
waterproofing compound, manufac­
turer was not jo int tort-feasor und 
was not responsible for architect's 
negligent acts and wns not required 
to contribute to judgment obtained 
agninst architect for damage to 
building caused by faulty waterproof­
ing. Stnndunrdt v. Fllr.tkote Co., 
1073, 508 P.2d 12S3, 84 N.M. 706.

It is not true thnt relationship be­
tween public officials serving as com­
missioners in nny governmental or­
ganization establishes vicarious lin- 
bl'ity for negligence or misfeasance, 
malfeasance or nonfeasance of other 
commissioners so as to support an 
order for contribution per so: while 
each commissioner might be found 
linble to third parties who sustain 
losses as result of negligent action or 
inaction of board of commissioners, 
as between commissioners themselves 
in suit for contribution, rules appli­
cable to Joint tort-feasors apply. 
Butler v. Trentham , 1970, 458 S.W.2d 
13, 224 Tenn. 528.

Where there was no evidence, in 
negligence action against m anufac­
turer, supplier, and owner of swing- 
ing-stnge scaffold from which plain­
tif f ’s decedent fell nine stories to bis 
denth when defective eye loop end of 
support cable gave wny, thnt scnffnhl 
cable wns ever -oturned to supplier 
for replacement or repair work or 
that m anufacturer had purchased its 
cable from m anufacturer sp.own to 
have m anufactured cable witli defec­
tive eye loop, senffold owner wns not 
entitled to contribution against sup­
plier or manufacturer. W. 10. Clark 
& Sons, Inc. v. Elliott. 1972, 475 S. 
W.2d 514, 251 Ark. 853.

Ju ry ’s finding that appellnnt-de- 
feminnt was 9% responsible for 
plaintiff's damages and appellee-de- 
fendnnt 91 % responsible included ap­
pellee's liability for both breach of 
warranty and negligence, hut appel­
lant's liability for negligence o n ly : 
thus, appellant wns entitled to only 
91% contribution from appellee even 
though ju iy  also foi’./id tlmt 90% of 
appellee's negliirer.ee was attributable 
to its negligence in design of equip­
ment which caused plaintiff's inju­
ries for which appellant could noc bo 
held liable. Burks Motors, Inc. v. In ­
ternational Harvester Co., 1971, 400 
S.W.2d 907. 250 Ark. 29, rehearing 
denied 460 S.W.2d 943, 250 Ark. 641.

21. Settlement
See, also, annotations under rcction ■I of this .4c/, infra.
Where settlement occurs before in­

jured plaintiff has proven iiis origi­
nal case at trial, settling tort-feasor 
cannot enforce bis right to contribu­
tion unless in a separate proceeding 
he proves that the settlement figure 
was reasonable and tlmt tho parties 
from whom lie seeks contribution 
were in fact Joint tort-feasors. W. 
D. Hubriglic Co. v. International 
Harvester Co., I).C.Pn.l973, 358 F. 
Supp. 13.88.

A fter a settlement contribution 
should be litigated in same action 
Hargor v. Cuputo, 19130, 21.8 A.2(i 108, 
420 Pa. 52S.

One jo int tortfeasor who Ims made 
settlement and secured complete re­
lease of all participants may secure 
contribution from others. Mung v. 
Hershberger, 19(32, ISO A.2d 427. 200 
P.i.Super. 08.

Joint tortfeasor, who obtained 
from injured parties instruments 
which released him from nil liability 
and provided that claims against oth­
er tortfeasor were reduced to tho ex­
tent of released tortfeasor's pro rata 
slinre. but who paid for those releas­
es more than to'al amount of subse­
quent verdicts, hud right of contribu­
tion of fifty  per cent of verdict, 
against, non-settling joint tortfeasor 
who had been credited on ills pto 
rata share of verdict for everything
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settling tortfeasor hud puid in excess 
of his slmro. Id.

In absence of allegation or proof 
that release given to owner, which 
lind settled claim o f subcontractor’s 
employee for Injuries, accomplished 
release of contractor or subcontrac­
tor, owner acquired no right of con­
tribution against either. Pittsburgh 
Steel Co, v. Patterson-Emerson-Coni- 
stock, Inc., 1001, 171 A.2d 185. 404 Pa. 
53.

Under 12 P.S. § 2082 et seq., plnin­
tiff who had obtained release of all 
claims of third party against both 
plaintiff and defendant as alleged 
joint tort-feasors, could enforce con­
tribution against defendant for pro­
portional amount of settlement w ith­
out suit or judgment having been en­
tered by third party. Swartz v. Sun­
derland, 1901, 109 A.2d 2S9, 403 Pa. 
222

Purpose of amendment to 10 Del.C. 
§ 0302, providing chat right of contri­
bution provided by the act shall be 
enforceable only with respect to 
judgments entered against one or 
more joint tortfeasors subsequent to 
May 27, 1919, was to fix an effective 
date for application of i et to judg­
ments, and did not take away right 
of contribution to a jo int tortfeasor 
who discharged common liability by 
settlement and release. Halifax 
Chick  Exp., Inc. v. Young. 1957, 137 
A.2d 743, 50 Del. 590, 11 Te rry  596.

Where one of two Joint ' jrtfensors 
made payment to plain'"^fs for in ju­
ries in automobile e v id e n t and took 
releases, which ...ovided that dam­
ages recover'-' ie against other tort­
feasor were reduced to extent of pro 
rata share of tortfeasor who made 
payment, and plaintiffs subsequently 
obtained verdicts against the joint 
tortfeasors, plaintiffs could recover 
from tortfeasor who did not obtain 
releases only one lmlf of the amount 
of the verdicts less amount tlmt they 
received from other tortfensor in con­
sideration for their releases, as 
a„a'.usc plaintiffs’ contention that 
they were entitled to recover one 
lmlf of each of the verdicts wholly 
irrespective of amounts of the settle­
ment with other tortfeasor. Daugh-

12 U.L.A.Civil Proc. And Rem.taws—7

erty v. Hershberger, 1950, 120 A .2(1 
730, 380 Pa, 307.

Where streetcar company bad. 
without consent or participation of 
taxicab owner, who allegedly was 
joint tort-feasor w Ch  the company, 
settled, out o f court and before- judg­
ment was entered, death and person­
al injury action pending against both 
company and owner and obtained re­
leases of liability of both the compa­
ny and owner, company could, while 
the action still remained pending, in­
stitute un independent action Tor con­
tribution against the owner. O ’Keefe 
v. Baltimore Transit Co., 1953. 94 A. 
2d 20. 201 Md. 345.

Under Code Supp.19-17, Art. 50, § 
22, a Joint tort-feasor is, in the eyes 
of the law, a wrongdoer whose bnslc 
obligation to make contribution 
springs from the tort be Jointly com­
mitted, but ultimately lie is called 
upon to contribute his share only aft­
er his Joint tort-feasor has dis­
charged the Joint liability under a 
settlement. Hodges v. U. S. Fidelity 
& Guaranty Co., D.C.Mun.App. 1952, 
91 A.2d 473. 34 A.L.R.2d 1101.

In action under Code Supp. 1947, 
Art. 50, § 21 et seq.. joint tort-feasor 
who had negotiated settlement with 
injured persons und lmd obtained re­
lease discharging its fellow wrong­
doer in consideration for $100 wus 
properly allowed to show thnt three 
days thereafter lie paid $2,400 to in­
jured persons by check, the endorse­
ment of which purported to release 
only the jo int tort-fonsor. and tlmt 
the amount to whicli fellow wrong­
doer was obligated to contribute w i i s  
the total amount. Id.

Jn view of fact tlmt, under Code 
Supp.1947, Art. 50, § 27, permitting 
one jo in t tort-feasor to file third-par­
ty complaint against another in tort 
action against the first Is merely per­
missive, ancl contribution proceedings 
may be instituted after judgment in 
the tort action is taken, the third 
party practice allowed by said .sec­
tion, does not impliedly require tlmt 
a jo int tortfeasor give notice to oth­
er Joint tort-fensors before negotiat­
ing settlement pursuant to such sec­
tion. Id.
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Individual ;hlrd-pnrty defendants 
who, before commencement of trial, 
together with defendant and ail but 
one o f other third-party defendants 
paid plnintiff $118,000 in return for 
release which ran to all defendants, 
including the nonsettling third-pnrty 
defer.dnnt. were not persons jointly 
or severnlly liable in tort for snme 
injury to person or property nnd 
were thus not Joint tort-feasors, 
w ithin meaning of statute defining 
Joint tort-feasors, and not entitled to 
recover from nonsettling third-pnrty 
defendant on theory of contribution. 
Alnmidn v. Wilson, 1072, 400 P.2d 
5S5,53 Hawaii 308.

A  pnrty who settles prior to suit 
on a tort claim and is later found 
not negligent in an action for contri­
bution is not a joint tort-feasor w ith­
in meaning of statute defining joint 
tort-feusors and is therefore not enti­
tled to contribution. Id.

22. Indemnity
"Indemnity" applies only where the 

one held liable is without personal 
fault, in contrast to the rules of 
"contribution," where the burden of 
liability is shared In proportion to 
the degree of fault. Highway Const. 
Co. v. Moses, C .A .S .11.1973, 4S3 F.?d 
812.

Under Pennsylvania law, contribu­
tion is authorized among Joint tort- 
fensors, but in absence of contract, 
right 'o indemnity is not recognized 
among them : whereas the right to 
indemnity is recognized as between a 
tort-fensor secondarily nnd one pri­
marily liable, but not a right to con­
tribution. Globe Indent. Co. v. Ag- 
wny, Inc., C.A.Pa.1072, 450 F.2d 472.

Contribution and indemnity nre al­
ternative remedies n,iu are In no 
sense cumulative. Id.

In the case of concurrent or Joint 
tortfeasors having no legal relation 
to one another, no right of indemnity 
exists on behalf of either against the 
other. Panichelia v. Pennsylvania R. 
Co., D.C.Pa.1957, 130 F.Supp. 79,

cause remanded on other grounds 252 
F.2d 452.

Remedies of contribution and in­
demnity are mutually exclusive. H u t 
v. Antonio, 11X37, 229 A.2d 823, 95 X. 
J.Super. 02.

Where joint tort-feasors are In 
pari delicto, that is, where eneh Is 
chargeable with active or affirmative 
negligence contributing to the injury, 
neither is entitled to indemnity from 
tho other although contribution may 
be available. Degen v. Bnymnn, 
1972, 200 N'.W.2d 134, SO S.D. 598.

Contribution is appropriate where 
there is common liability among the 
parties, whereas indemnity is proper 
where one party has a greater liabili­
ty or duty which justly requires him 
to bear the whole of the burden as 
between the parties. Id.

Although similar in nature and 
having a common basis in equitable 
principles, contribution and indemni­
ty d iffer iu the kind and measure of 
relief provided : contribution requires 
the parties to shnre the liability or 
burden, whereas indemnity requires 
one party to reimburse the other en­
tirely. Id.

"Indemnity" is concerned witli obli­
gation of primary tort-feasor to re­
spond for all dumages recovered 
against secondary tort-fensor, ns com­
pared with "contribution," which is 
obligation of one joint tort-fensor to 
contribe'e his share to discharge of 
common linbility. Rio Grande Gas 
Co. v. Stahmann Farms, Inc.. 19(39, 
457 P.2d 3(54, 80 N.M. 432.

23. Conditional judgment
Although a Joint tort-fensor may 

not obtain a money judgment against 
his cotort-feasor, under 12 P.S. § 20S2 
et seq., until he lias paid more than 
his prorata share of any judgment 
obtained by plaintiff, a conditional 
Judgment may be entered for contri­
bution. Falcinni v. Philadelphia 
Trnnsp. Co., D.C.Pa.lOCO, 1S9 F.Supp. 
203.
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§ 2. [Pro Rata Shares]

In determining the pro rata shares of tortfeasors in the entire 
liability (a) their relative degrees of fault shall not be consid­
ered; (b) if equity requires the collective liability of some as a 
group shall constitute a single share; and (c) principles of equi­
ty applicable to contribution generally shall apply.

C om m issioners’ Comment

Th is  section in posit ive terms 
reso lves several d i f f i c u l t  ques­
t ions o f policy.

F i r s t ,  i t  recognizes and reg­
i s te r s  the lack o f need fo r a com­
pa ra t ive  negligence o r degree of 
f a u l t  ru le  in con tr ibu t ion  cases. 
A s s ta ted  in the comments on sub ­
section 1(c) the exclus ion o f  in ­
tent iona l, w i l f u l  and wanton ac­
to rs from the r ig h t  to con tr ibu ­
tion e l im ina tes the be t te r  a rg u ­
ments fo r  a re la t ive  degree of 
fa>'lt ru le . Only A rkansas , Dela­
ware , Hawaii and South Dakota 
apply such a ru le  in contr ibu t ion 
cases.

Second, i t  invokes the ru le  of 
e qu i ty  which requ ire s c lass l ia b i l ­
i ty , in c lud ing  the common l ia b i l ­
i t y  a r i s in g  from v ica r io u s  re la ­
t ionships, to be trea ted as a s ing le 
share . Fo r  instance the l ia b i l i t y  
o f a maste r and se rvan t fo r the 
w rong o f  the se rvan t should in 
fa i rn e s s  be trea ted  as a s ing le  
share . Other examples are those 
s i tu a t ion s  invo lv ing  co-owners of 
property , members o f an un in ­
corporated associat ion, those en­
gaged in a jo in t  en terpr ise  and 
the l ik e ;  where the problem is 
the allocation o f  l i a b i l i t y  between 
such a group on the one hand and 
a to r t fe aso r  hav ing  no connection 
w i th  the group. I t  adopts the 
equ itab le  princ ip le invo lved in the 
case o f  Wold v. Groza lsky , 277

N.W . 364, 14 N.E.2d 437 (1938), 
where the p la in t i f f  was in ju red  
b y  the collapse o f a p ar ty  wa ll be­
tween two bu i ld ing s . One b u i ld ­
ing  was owned hy A. the other 
jo in t ly  by  B and C. I t  was held 
th a t B and C were l iab le r \ fo r 
only one-fourth of the enu re  l i ­
a b i l i t y ,  ra th e r  than one-third. 
Another case ia Walsh  v. Ph i l l ip s , 
New  York  Supreme Court, N ia g a ­
ra  County, J u ly  3, 1952, where 
one con tr ibu to r  wac an un incor­
porated associat ion, and i t s  num ­
erous members were held l iab le  in 
the agg rega te  only fo r a s ing le  
share.

Th ird , i t  makes i t  c lear th a t ex­
cept as l im ited  by the section, 
princip les o f equ i ty  sha l l control. 
The common s i tua t ion  w i th  which 
the courts would be concerned 
here is th a t invo lv ing  insolvency 
o f a potentia l con tr ibu to r. Sup­
pose that the p la in t i f f  is in ju red  
by  the negligence o f A, B, and C. 
A pays a judgmen t , and C is whol­
ly  inso lvent. Should A ’s r ig h t  to 
con tr ibu t ion from B amount to 
one-third o f  the judgmen t , or one- 
ha lf? I t  has been pointed out 
th a t there are d i f f i c u l t i e s  o f proof 
o f  inso lvency, and th a t the s i t u a ­
tion requ ire s  a t leas t three to r t ­
feasors and w i l l  seldom arise . I t  
has a lso been argued th a t  i t  is 
be t te r to le t A recover only one- 
th i rd  f rom  B and take hi3 chances
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on C's inso lvency, ra th e r  than l i t i ­
gate th a t  issue between A and B, 
w i th  fu r th e r  su i t s  a g a in s t  C to 
fo l low i f  he tu rn s  out la te r  to have 
any money. The courts in con­
t r a c t  con tr ibu t ion  cases have dea lt

La w  Review

Abrogation o f common law doc­
trine. -13 Boston U.L.Rev. 417 (10631.

Apportionment of damages under 
comparative negligence. Philip \V. 
Bouchard. 55 Mnss.L.Q. 125 (1070).

Apportionment of damages under 
comparative negligence statute: A
rejoinder. James W. Smith. 55 
Mnss.L.Q. .40 (19701.

Aspects of right of contribution 
among tort-fensors. 33 Tem ple L  Q. 
432 (Summer I960).

Contribution among joint toit- 
feasors. Edward F . Hennessey. 47 
Mnss.L.Q. (19621; James \V. Smith.
0 Annual Survey of Mnss.Lnw, Bos­
ton College, p. 44 (1962).

Contributions among Joint tort- 
fensors, proposed uniform act. 31 
Mnss.L.Q. 34 11946).

L ib ra ry  r

Contribution C=7.

s a t i s fa c to r i ly  w i th  such s i tua t ion s  
and i t  is not only d i f f i c u l t  bu t un­
w ise  to t r y  to s ta te  an express 
ru le  dea l ing  w ith  a l l the equ itab le  
s i tu a t io n s  wh ich may ar ise .

Com m entaries

Contribution among tortfensors. 
1960 W is.L.Rev. 478 (May).

Contributions In implender. 51 
Mnss.L.Q. 51.59(1066).

Determination of pro rata shares. 
43 Boston U .L.Rev. 422 (1963).

General liability insurance. J. A l­
bert Burgoyne aud George E. Dono­
van. 12 Annual Survey of Muss. 
Law , Boston College, p. 243 (1965).

Medical malpractice. Robert J. 
Sherer. 10 Annual Survey of Mass. 
Law , Boston College, p. 42 (1963).

Procedural aspects of securing tort 
contribution in injured plaintiff's ac­
tion. 47 Harvard L .R cv . 209 (1933).

Substantive base for implender. 51 
Mnss.L.Q. 51, 56 (1966).

:eferences

C.J.S. Contribution 8 6.

§ 3. [Enforcement]

(a) Whether or not judgment has been entered in an action 
against two or more tortfeasors for the same injury or wrongful 
death, contribution may be enforced by separate action.

(b) Where a judgment has been entered in an action against 
two or more tortfeasors for the same injury or wrongful death, 
contribution may be enforced in that action by judgment in fa­
vor of one against other judgment defendants by motion upon 
notice to all parties to the action.

(c) If there is a judgment for the injury or wrongful death 
against the tortfeasor seeking contribution, any separate action 
by him to enforce contribution must be commenced within one 
year after the judgment has become final by lapse of time for 
appeal or after appellate review.
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(d) If there is no judgment for the injury or wrongful death 
against the tortfeasor seeking contribution, his right of contri­
bution is barred unless he has either (1) discharged by payment 
the common liability within the statute of limitations period ap­
plicable to claimant’s right of action against him and has com­
menced his action for contribution within one year after pay­
ment, or (2) agreed while action is pending against him to dis­
charge the common liability and has within one year after the 
agreement paid the liability and commenced his action for con­
tribution.

(e) The recovery of a judgment for an injury or wrongful 
death against one tortfeasor does not of itself discharge the oth­
er tortfeasors from liability for the injury or wrongful death un­
less the judgment is satisfied. The satisfaction of the judgment 
does not impair any right of contribution.

(f) The judgment of the court in determining the liability of 
the several defendants to the cla'mant for an injury or wrongful 
death shall be binding as among such defendants in determining 
their right to contribution.

Comm iss ioners ’ Comment
Subsec t ion (a). En fo rcemen t 

by  Separate  Act ion . Th is  s im ­
ply announces the ra the r obvious 
proposition th a t the remedy of 
contr ibu t ion may a lways be en­
forced in a separate action and 
need not be enforced in the action 
estab l ish ing  l i a b i l i t y  fo r the to rt , 
even where the case has gone to 
judgmen t .

Subsec t ion  (b) . Post-Judgment 
P rocedure . T h is  is based on the 
N ew  York s ta tu te . I t  appears to 
h a v t  worked well and no ser ious 
objection to i t  has developed. I t  
seems consistent w i th  good p rac­
t ice to author ize  contr ibu t ion 
problems to be tr ie d  out, a f te r  ad ­
ju d ica t io n  o f the p la in t i f f ' s  c la im , 
among the defendants over whom 
t b !i cou r t has acqu ired ju r i s d i c ­
t ion in the o r ig in a l action. The 
requ irement o f notice to a l l o f the 
part ie s makes i t  necessary to g ive

notice to the p la in t i f f  as well as 
to jo in t  to r t fe a so r  defendants . 
T h is  may on f i r s t  impression 
seem unnecessary bu t i t  is done to 
g ive a p la in t i f f  who may have 
been only p a r t ia l ly  paid, some 
protection ag a in s t  the exhaus t ing  
of the a sse ts to s a t i s f y  a con tr ibu ­
t ion c la im  before the p la in t i f f  
( ju dgm en t cred ito r) has collected 
the balance on h is judgment.

No provision fo r imp lead ing 
and cross-complaints among jo in t  
to r t feaso rs in the o r ig in a l action 
pr io r to t r ia l  on p la in t i f f ’s c la ims 
are included. T h is  is le f t  to the 
estab lished procedure in the sev­
era l s tates .

Subsec t ion  (c). S ta tu te  o f L im ­
i ta t ion s  A f te r  Judgmen t. The
s ta tu te  o f l im ita t io n s  o f fe r s  one 
of the real d i f f i c u l t ie s  in con tr i­
bution. to wh ich  no en t ire ly  s a t i s ­
factory so lu tion can be found.
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The 1939 A c t was sjilent on it, ap­
paren t ly  leav ing the con tr ibu t ion 
s u i t  to the genera l s ta tu te  o f  l im i ­
ta t ions . One o f  the ch ie f c r i t i ­
c ism s o f the Act, wh ich  has even 
led to e f fo r t s  to repeal ’.t in some 
o f  the s ta te s  where i t  has been 
adopted, has been th a t  th is  undu ly  
extends the l i a b i l i t y  o f  the second 
to r t feaso r . \Vheve there is a 
sho r t  s ta tu te  o f ' im ita t ion s , as in 
most m; lpractice cases and in 
some s ta te s  as to a l l personal in ­
ju r ie s ,  th is  extension defea ts the 
whole purpose o f the shor t s t a t ­
ute, by add ing  the t ime necessary 
to b r in g  the f i r s t  s u i t  to ju d g ­
ment, and an add it iona l period fo r 
the con tr ibu t ion  su i t .

Un less con tr ibu t ion  is to be l im ­
ited to jo in t  ju dgm en ts , there is 
no way to avoid some extension 
o f the t im e  w i th in  wh ich the sec­
ond tori feasor may be sued. The 
extension shou ld obv ious ly  be as 
sho r t  ai poss ib le; p a r t icu la r ly  in 
v iew  o f the fa c t  th a t  the to r t fe a s ­
or seek ing con tr ibu t ion  near ly  a l­
w ays has had legal advice . The 
g rea t  d i f f i c u l t y  a r ise s  from  the 
fa c t  th a t  no cause o f  action fo r  
con tr ibu t ion  ex is t s  unless the 
f i r s t  to r t fe aso r  has paid. I f  the 
extension i r  a  sho r t one, such as 
s ix  months, i t  w i l l  r e s t r ic t  the 
rir*' - con tr ibu t ion  to those who 
can ra ise  the money to pay o f f  the 
ju d gm en t immedia te ly .

V a r iou s  sugges t ion s have been 
made a long the l ines o f  a s u i t  fo r  
a dec la ra to ry  ju d gm en t o r an in­
te r lo cu to ry  o rder de te rm in in g  the 
r ig h t  to con tr ibu t ion , bu t pe rm it­
t in g  ju d gm en t fo r  i t  only a f t e r  the 
f i r s t  to r t fe a so r  has paid. Other 
sugges t ion s have involved a notice 
of an in ten t to c la im  contr ibu t ion . 
Such procedures are en t ire ly  un­

fa m i l i a r  in a good many s tates , 
and there is se r ious doub t wheth­
e r le g is la tu re s  wou ld accept them.

Some compromise apparen t ly  
m u s t  be made between a  reason­
able t im e to pay the ju d gm en t and 
undu ly  extended l i a b i l i t y  fo r con­
t r ib u t io n .  One yea r  seems about 
ch.' r i g h t  compromise.

S ub sec t io n  (d ) . B a r  o f  C la im  
by L i  ches. The comments on 
Subsect ion (c) are in princip le ap­
p licab le here. C lause (1) applies 
to s i tu a t io n s  where the en tire  l i ­
a b i l i t y  to the in ju re d  p a r ty  has 
been se tt led w i thou t action being 
f i led . C lause (2) applies to 
se tt lemen ts o f  the en tire  l i a b i l i t y  
wh i le  action is pending and before 
ju d gm en t .  The provis ion is so 
worded as to prevent the long de­
lay  in the assert ion o f a con tr ibu ­
tion c la im  re su l t in g  from in s ta l l ­
ment payments made wh i le  the 
action is kept a live . Under both 
c lauses the par ty  seek ing con tr i­
bu t ion m u s t  d ischarge the ob l iga ­
tion b y  ac tua l payment w i th in  the 
p rescr ibed t ime or lose h is  r ig h t  
to con tr ibu t ion .

S ub sec t io n  (e). Judgm en t 
A g a in s t  One To r t fe a so r .  T h is  
was Section 3 of the 1939 Act. I t  
s im p ly  s ta te s  the well estab lished 
ru le  th a t  the in ju re d  p ar ty  in ob­
ta in in g  ju d gm en t a ga in s t  one 
jo in t  to r t fe a so r  does not thereby 
d ischa rge  the others, a lthough 
there may, o f course, be b u t  one 
sa t i s fa c t ion  o f the c la im.

Sub sec t ion  ( f ) .  Res Ad j u d i ­
ca ta . T h i s  seems n ece ssa ry  in 
v iew  o f  the position some courts 
h m  taken th a t ad jud ica t ion  o f l i ­
a b i l i t y  to the p la in t i f f  o f  severa l 
de fendan ts is not necessa r i ly  res 
a d ju d ic a ta  o f the l i a b i l i t y  fo r  de-
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t e rm ir v t io n  o f con tr ibu t ion 
c la ims. Obv ious ly  the defendants 
shou'd be bound as among them-

§ 3
Note I

se lves b y  the ad jud ica t ion  o f  th e ir  
l i a b i l i t y  to the c la imant.

A ction  in Adopting  Jurisd ictions

Variations from Official Text:
Massachusetts. Omits "or wrong­

ful death" wherever appearing.

North Carolina, in subsec. (et. 
substitutes “after final Judgment is 
entered in tho trial court in conform­
ity with the decisions of the appel­
late court" for "after appellate re­
view."

In subsec. <dl, adds clause 13) 
which reads: "or (3t While action Is 
pending against him, joined the other 
tort-fensors as third-party defendants 
for the purpose of contribution."

Subsec. (el reads: "The recovery of 
judgment against one tort-fensor for 
the injury or wrongful death does 
not of itself discharge the other tort­
feasors from liability to the claim ­
ant. Th e  satisfaction of the judg­
ment discharges the other tort-fea­
sors from liability to the claimant 
for the same injury <>r wrongful 
death, but does not impair any right 
of contribution. Provided, however, 
that a consent judgment in a civil 
action brought on behalf of a minor, 
or other person under disability, for 
the sole purpose of obtaining court 
approval of a settlement between the

Injured minor or other person under 
disability and one of two or more 
tort-fensors, shall not be deemed to 
be u judgment as thnt term is used 
herein, hut shall he treuted as a re­
lease or covenant not to sue as those 
terms are used in G.S. IB-1."

Tennessee. In subsec. (a), adds "in 
tho circu it or chancery courts to he 
tried according to the forms of chan­
cery" at end thereof.

In subsec. (b), adds "provided thnt 
any issue as to indemnity may be de­
termined at the hearing of such mo­
tion" at end thereof.

In subsec. (c), substitutes "after 
satisfaction of the judgment" for 
"after the judgment has liecome final 
by lapse of time for appeal or after 
appellate review."

In subsec. Id), adds "within one (II 
year of payment" at end thereof.

In subsec. (f), inserts “after trial 
on the merits" following "wrongful 
death", and adds "or indemnity, ex­
cept whore a claimant commenced an 
action for injury or wrongful death 
prior to the effective date of this 
chapter" at the end thereof.

Contributions in implender. 
Mnss.L.Q. 51. 50 (llliiO).

La w  Review  Com m entaries 

51 Enforcem ent of contribution—Pnv 
cedu re. 13 Boston U.L.Rev. 433 
(10031.

L ib ra ry  References 

Contribution 0=0(1) et -sei|. C.J.S. Contribution g 13.

.Votes o f Decisions

Generally I 
Counterclaims 5 
Cross claims 3 
Defenses in general 6 
En try  of judgment 11 
impleading 4 
Instructions 9 
Interest on judgment 14 
Lim itations 7 
Questions for jury 8 
Recitals In jLdgr. ent 12

Recovery of judgment 10 
Res judicata 16 
Satisfaction of judgment 13 
Separate action 2 
Summary judgment 15 
Th ird  party practice 4

I. Generally
Th e  right to contribution accorded 

by Pennsylvania statutes to one joint
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tort-fensor against the other erentes 
11 cause of action of u different na­
ture from the tort action which was 
the subject of the original suit or 
claim ; the right of contribution in 
Pennsylvania Is a dual one: a right 
sounding in equity and n right at 
law sounding In quasi contract. W.
D. Rubrlght Co. v. International 
Harvester Co., D .C.Pn.1073. 338 F. 
Supp. 1388.

Where original defendant driver of 
other automobile, appealed from 
award against him in favor nf minor 
p ln intiff expressly limiting scope of 
appeal to his behalf only, the liabili­
ty  of additional defendant, the mi­
nor’s father and driver of automobile 
in which minor wns riding, was not 
affected by the appeal and original 
defendant did not risk his right to 
contribution established hy award of 
arbitrators by making his expressly- 
limited appeal. Romanovich v. 1111- 
ferty, 10G8, 245 A.2d 701, 212 Ta.Su- 
per. 570.

Maryland Court Rule, No. 315. set­
ting forth tho procedure nnd reme­
dies for enforcement of the substan­
tive right to contribution conferred 
hy Code 1957, art. 50, 3 17, does not 
purport to grant substantive rights. 
Enn is  v. Donovan. 1900, 161 A.2d 098, 
222 Md. 536.

Where original defendants, iu 
wrongful death action, impleaded ad­
ditional defendants and filed against 
(hem a claim  for contribution, and 
plaintiffs amended their declaration 
to Join impleaded defendants as de­
fendants, it wus error to direct ver­
dicts in favor of impleaded defend­
ants nt conclusion of plaintiffs’ case 
and thus deprive original defendants 
of opportunity to present evidence 
against them on contribution claim. 
Stem v. Nello L . Tee r Co.. 1957, 130 
A.2d 769, 213 Md. 132.

Dpfon-hint against which, along 
w' to fondant, joint and several 
ji aail been entered could not
hi Jd to a money Judci^-nt
a; jodefendant under any set of 
circum stances until defendant had ei­
ther pnid the judgment or discharged 
more than its pro rata share. Burks 
Motors, Inc. v. International H a r­

vester Co.. 1971, 466 S.W.2d 943. 250 
Ark. 641.

2. Separate action
Rule providing that where defend­

ant claims thnt person not a party Is 
or may be liable to defendant for all 
or part of p laintiff’s ciuim defendant 
may cause service of summons nnd 
third-party claim upon the person did 
r.ot preclude company and individual 
from which 825,000 and costs had 
been recovered in automobile accident 
case wherein corporation had not 
been joined from maintaining sepa­
rate action ngainst the corporation 
for contribution on joint tort-feasor 
theory. Maloney Concrete Co. v. D. 
C. Transit System, Inc., 11)60, 210 A. 
2d 895, 241 Md. 420.

Contribution may be enforced in 
independent action, or Joint tort-fea­
sor who pays p la in tiffs  Judgment 
may have It marked for his use so as 
to allow Ids recovery as uibrogee. 
Puller v. Puller, 1954, 110 A.2d 175. 
380 Pa. 219.

Defendants under Ped^svlvnnin 
law hi.ve choice of enforcing their 
right to contribution by third-party 
nctlon or hy separate suit. Murphy 
v. Rarron. 1965. 258 N.Y.S.’Jd 139, 45 
Mlsc.2d 905.

Repossessor of automobile s.ied by 
automobile owner for conversion of 
property and Invasion of privacy hail 
right to sue bank which authorized 
repossessor to contact automobile 
owner to collect charges for contribu­
tion and indemnify in lieu of bring­
ing cross-claim against bank. San­
ford v. Stoll, 1974, 518 P.2d 1210, S6 
N.M.App. 6.

3. Cross claims
in action by administrator for 

death of automobile occupant as re­
sult of collision of automobile witli 
bus, cross ^ii.itn by bus owner against 
automobile driver for indemnity or 
contribution was not premature, not­
withstanding fnct that under 12 P.S. 
8 20S2 et seq., a joint tort-feasor may 
not obtain a money judgment against 
his cotort-feasor until he has paid 
more than his prorata share of any 
judgment obtained bj plaintiff. Fal-
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cinnl v. Philadelphia Transp. Co., D. 
C.Pn.1900. 189 F.Supp. 2(1.1

Rules governing cross claim 
against copartv nnd third-party prac­
tice permit determination of cross 
claim or third-party complaint for re­
covery of either Indemnity or contri­
bution. although money Judgment for 
indemnity must lie subject to cross 
claimant's nctuni loss, and money 
judgment for contribution would lie 
subject to conditions of statute gov­
erning accrual nf right of contribu­
tion. Board o f Ed.. School Dist. 16. 
Artesia, Eddy County v. Standhardt. 
1909. 158 P.2d 793. SO N.M. 341

Under Ark.Stats. $ 34-1007(31. a 
party may state as a cross claim 
against a copnrty any claim of con­
tribution that be may have. North­
west Motors. Inc. v. Creekmore. 1938, 
318 SAV.2d (114, 229 Ark. 733.

4. Third party practice
Dismissal of defendant's motion to 

Join driver of vehicle In which plain­
tiffs  were passengers at time of colli­
sion with defendant's vehicle would 
not prevent defendant from institut­
ing third-party complaint for contri­
bution. Lebel v, Rengnn. 1903. 192 
A.2d 28. 139 Mo. 300.

In automobile collision case, where­
in defendant, who had been sued by 
passenger in his automobile, implead­
ed other driver as third party defend­
ant for contribution, defendant had 
right to have third party defendant, 
who had secured from passenger a 
release which denied liubility and 
provided for reduction of passenger's 
damages to extent paid, remain in 
action, since, even though defendant 
eonld not recover contribution from 
third party defendant, defendant's 
liability would be halved if lie could 
establish thnt third party defendant 
wns jo int tort-feasor, and trial 
court's grunt of summary judgment 
for third party defendant was error. 
Swigert v. Welk, 1937, 133 A.2d 428, 
213 Md. 013.

Phrase “party to the action" in Su­
perior Court Rule providing that de­
fendant may move for leave as 
third-party plaintiff to serve process

nnd complaint on person not a "pnrty 
to tho action" who is or may lie lia­
ble to him for all or part of plain­
tiff's claim against him. monns party 
to the original action only nnd there­
fore first decedent could implead, as 
I'hlrd-party defendants, partners, who 
had already been impleaded as third- 
party defendants by second defend­
ant. Novak v. Tigani. 1954. 110 A.2d
298. 10 Del. 100. 10 Terry  100.

Where complaint charged tlmt de­
fendant negligently drove her auto­
mobile into an automobile owned l>y 
plaintiff wife and operated by her 
husband, defendant wns not entitled 
lo file a third-pnrty complaint 
against the Imslmml seeking contribu­
tion from him as a Joint tort-feasor, 
since to permit the third-party pro­
ceeding would he to render the has- 
'Hand lh.iilo indirectly upon u claim to 
(lie wife for which lie could not he 
held liable directly. Ferguson v. 
Davis. 1954, 102 A.2d 707. 9 Te rry
299.

Where owner and driver of first 
automobile i \1 release dlschnrg
ing driver ot d automobile from
liability arisii at of collision of 
two automobiles, and passenger in 
second automobile brought action 
against owner and driver of first au­
tomobile to recover for injuries sus­
tained in the collision, release wns a 
liar to joinder hy owner and driver 
of first automobile of driver of sec­
ond automobile as an additional de­
fendant. Killian v. Catnnese, 1934, 
101 A.2<1 379. 375 Pa. 593.

Where employee's dependents were 
awarded workmen's compensation 
nud brought :>n action against third 
party for employee’s death, third par­
ty was not entitled to join employer 
as a party defendant, particularly 
where third party alleged that em­
ployer was solely responsible for em­
ployee's injury, notwithstanding the 
fact that the employer would lie enti­
tled to repayment of compensation 
award. Baltimore Transit Co. v. 
State, to Use of Scliriefer. 1944. 39
A.2d S5S. 183 Md. 074. 150 A .L.R . 400.

Where in jur >d plaintiff has ro 
right of actic against third party, 
there can lie no contribution entitling
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defendant to join third party as de­
fendant under Code 1931. art. 50, 55 
20-29, notwithstanding liability under 
said A ct  may lie Joint or several, 
since right of contribution is n deriv­
ative right and not a new cause of 
action. Id.

Payment by one defendant on judg­
ment may be condition to judgment 
against other defendant on cross 
claim, but absence of payment is not 
ground for dismissal of cross claim 
or third-party complaint for recovery 
o f either indemnity or contribution. 
Board of Ed., School Dlst. 10, Arte- 
sia, Eddy.County  v. Stnndlmrdt, 1909, 
43S P.2d 793. SO N.M. 543.

In nction against owner and driver 
of automobile which collided witli 
plaintiff's automobile, contribution 
was not Invo'-ed, and joinder of de­
fendant driver's employer wns not 
authorized hy S D C  33.01 AO 1 et seq. 
Mellcliar v. Frank. 1959, 98 N.\V.2d 
345, 78 S.D. 58.

Whore garage which installed re­
built brake assembly in automobile 
was sued hy motorist for property 
damage and injury sustained in acci­
dent. when brakes failed, and garage 
filed third-nnrty complaint against 
its suppllei which filed third-party 
complaint for indemnity from re- 
hulldcr which filed cross action 
against garage, rebulldcr’s cross ac­
tion was properly a part of tho law 
suit, as against garage's contention 
that i? rcbuilder were held liable for 
indemnity to supplier, rcbuilder could 
not be entitled to indemnity or con­
tribution from garage. Wilson v. 
Bob Robinson's Auto  Service. 1973. 
200 S.E.2d 393, 20 N.C.App. 47.

Where owner of automobile ui:d 
employee were domiciled In Sebastian 
county and employee went te I,ogau 
county to demonstrate a car to dece­
dent who wns killed in a collision 
with a truck owned by a resident of 
Lognn county, aud owner and its em­
ployee file.l suits in Sebastian county 
against Iru. k owner and obtained 
service of process and decedent's ad­
m inistrator brought suit in Lognn 
county against owner of car and e m ­

ployee. administrator of decedent was 
entitled to file a third-party com ­

plaint against the car owner asking 
for contribution in the event thnt the 
administrator should Ik ; held liable to 
the truck owner on the lnttcr's cross 
complaint. Northwest Motors. Inc. v. 
Creekmoro. 1958, 318 S.W.2d 014. 229 
Ark. 755.

Corporation which sold chemical 
dust for use of spraying rice crops 
from airplanes, knowing that such 
chemical dust was inherently danger­
ous to ornad leaved plants, wns sub­
ject to s trict liability for damage to 
cotton crop from use of chemical 
dust by owner of rice crop In spray­
ing rice crop, and was properly 
joined as a defendant hy owner of 
rice crop in action against it hy own­
er of cotton crop for damage to cot­
ton crop. Chapman Chem ical Co. v. 
Taylor, for Use and Benefit of W il­
son, 1949, 222 S.W.2d S20, 215 Ark. 
03(1.

In death action against contractors 
and independent contractor to re­
cover for death of an implied invitee 
of contractors, contractors laid right 
to make independent contractor a 
third party defendant even after 
plnintiff had dismissed as ro indepen­
dent contractor under a covenant not 
to sue. Giem v. Williams, 1949, 222 
S.W.2d SOI), 215 Ark. 705.

5. Counterclaims
Where „oosts. injured in automo­

bile collision, and host brought action 
against alleged tort-fensor. alleged 
tort-feasor could not under 10 Del.C. 
53 0301-0308. entitling joint tort-fea­
sor to money judgment for contrlbu- 
tiot whpre he has hy payment dis- 
eh rged ''common liability" or has 
paid more (ban his pro rata share 
thereof, maintain counterclaim for 
contribution against host on theory 
that host contributed to guests' Inju­
ry, in absence o f allegation that 
host's negligent conduct was willful 
or wanton, in view of 21 Del.C. 8 21. 
Lu tz  v. Boltz, 1953, 100 A.2d 047. 48 
Del. 197. 9 Te rry  197.

Where minor child's parents joined 
as coplaintiffs in action hy child 
against city  and county alleging city's 
negligence as proximate cause of 
child's personal injuries, city's coun-
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terclaim against parents for contribu­
tion. alleging that parents’ negligence 
wns sole or contributing cause of 
child's injuries, should have been al­
lowed. I’oterson v. C ity  and County 
of Honolulu, 1909. 402 P.2d 1007. 51 
Hawaii 484.

6. Defenses In general
Third-pnrty defendant may avail 

himself of guest statutes in defend­
ing a claim for contribution. T ro u t­
man v. Modlln. C.A.Ark.1905, 353 F. 
2d 382.

Where railroad employee, injured 
In train derailment which occurred 
when train was entering u private 
crossing of steel company, recovered 
for injuries from railroad in an ac­
tion under Federal Employers' L iab il­
ity Act, and railroad sought contribu­
tion or indemnity from steel company 
in third-party action on theory that 
stool company’s negligence in main­
taining crossing had caused derail­
ment, recovery hy railroad depended 
upon state law regarding effect of 
employee's contributory negligence, so 
that if there were no express agree­
ment as to indemnity between rail­
road and steel company, nnd em­
ployee were found to he contributor!- 
ly negligent, steel company could 
plead his contributory negligence as 
a bar to any recovery ever hy rail­
road. Kennedy v. Pennsylvania R. 
Co.. C.A.Pa.lOflO, 282 F.2d 705.

Although both driver of naval tr lek 
and preceding motorist whose .immo­
bile wns struck hy truck, were negli­
gent. government would not be liable 
to automobile driver by way of con­
tribution for any damages he might 
have to pay to injured occupant of 
naval truck. Maddux v. Cox, C.A. 
Ark.1907, 3S2 F.2(l 119.

In action under tho Federal E m ­
ployers' Liab ility  A c t  for negligence 
of railroad In requiring employee to 
walk along a dangerous route while 
in a fatigued condition and after a 
snowstorm, where the employee was 
injured when he fell on the premises 
of a third-party defendant, em­
ployee's inability to recover from a

§ 3
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third-party tort-feasor because of his 
contributory negligence would as a 
matter o f law deny the railroad's 
claim against the third-party tort- 
fensor for contribution. Panichelln 
v. Pennsylvania R. Co., D.C.Pa.1958. 
197 F.Supp. 345. reversed on other 
grounds 268 F.2d 72, certiorari denied 
80 .'.Ct. 370, 361 U.S. 932. -I L.Ed.2d 
353.

Defendant motorist who settled ac­
tions for death resulting from colli­
sion between his automobile and au­
tomobile driven by joint tort-fensor 
wns not precluded from maintaining 
action for contribution on ground 
that defendant was a volunteer since 
lie bad available defense of contribu­
tory negligence against decedent im­
puted from jo int tort-feasor’s alleged 
negligence, since this A ct permits a 
suit over where party suing for con­
tribution obtained a release of par­
ties hy way of settlement. {larger v. 
Caputo. 1966. 21S A.2d 108. 420 Pa. 
528.

Unfairness (. • fraud may he assert­
ed by a joir.t tort-fensor against 
whom contribution is sought by an­
other joint tort-feasor who negotiated 
settlement with the Injured party. 
Hodges v. U. S. Fidelity & Guaranty 
Co., D.C.Mun.App. 1052, 91 A.2d 473, 
34 A.L.R.2d 1101.

In action hy state of Maryland for 
use of surviving parents of automo­
bile driver nnd surviving parents of 
passenger and h.v administrator, with 
limited letters, of estate of automo­
bile driver to recover damages for 
wrongful dentil nf driver, as result of 
collision between automobile and 
traetor-trailer owned hy defendant, 
defendant wns uot entitled to set up 
claim against administrator for con­
tribution to satisfy any judgment 
that might be entered against defend­
ant, since neither stare of Maryland 
nor administrator represented de­
ceased driver. In re State of Md. for 
use of D ’Agostiuo, 1955. 139 N.Y.S.2d 
749, 285 App.Div. 1078.

Litigant could not escape liability 
to cross complainant for contribution
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on ground thnt litigant wns not 
served with n summons upon the 
cross complnint, where litigant par­
ticipated actively in trial and cross- 
examined cross complainant. Walton 
v. Tu ll. 1002. 350 S,W.2d 20. 234 Ark. 
SS2, 8 A.L.n.3d 70S.

7. Lim itations
Date of defendant's performance of 

any act or failure to net was irrele­
vant in determining whether suit 
against defendant for contribution or 
indemnity was barred by Tennessee 
statute requiring a separate action to 
nforcc contribution for injury or 

w on g fu l denth to he com m ence" 
within one year after satisfaction of 
judgment. DeVore Brokerage Co. v. 
Goodyear T ire  & Rubber Co., D.C. 
Tenu.lOOO, 308 F.Supp. 270.

Presentation of claim against coun­
ty within six-month statutory limit 
from date of plaintiff’s injuries wns 
not a condition precedent to main­
taining a third-party action against 
county for contribution under Ha­
waii's Uniform  Contribution Among 
Tortfeasors A ct since no right of 
contribution against county was en­
forceable until third-party plaintiff 
had paid more than h.'s proportionate 
share of underlying claim. Albert v. 
Dietz, D.C.Hawaii 1258. 283 F.Supp. 
854.

8. Questions for jury
Th is  A ct  as enacted in Arkansas 

reverses common-lnw rule against 
contribution among joint tort-feasors 
and innkes allocation nf pro rata 
share of damages as among Joint 
tort-fensors a ju ry  question although 
nil tort-feasors remain jointly and 
severally liable for total amount of 
duinages in so far as injured party is 
concerned. Pnclnwski v. Bristol La b ­
oratories. Inc.. OU1.10G7, 425 P.2d 452.

9. Instructions
In action against building owner 

for deatli of corporate painting con­
tractor’s employee who fell from 
roof, wherein owner b r o u g h t  in con­
tractor as third-party defendant, 
charging that if Jury found tlmt con­

tractor and its president were not 
negligent ju ry  should find for tho 
owner was error since if owner was 
not negligent contractor was not lia­
ble and case would then be ended, 
and if owner was found negligent, its 
recourse ngainst contractor was by 
way of contribution nnd Jury should 
have been instructed as to what 
standard of care was imposed on n 
landlord with respect to employee of 
independent contractor. Moushey v. 
U. S. Steel Corp., C.A.Pa.1907. 374 F. 
2d 501.

10. Recovery of Judgment

Under 12 P.S. § 20S4, providing 
that the "recovery of a judgment" by 
the injured person against one Joint 
tort-feasor does not discharge the 
other joint tort-feasor, tho quoted 
phrase does not Include the satisfac­
tion of judgment. Hilbert v. Rotli. 
1950. 149 A.2d 048. 395 Pa. 270.

Th e  words "recovery of a Judg­
ment", as used in this section, do not 
discharge the other jo int tortfeasors, 
must be construed broadly to mean 
actual recovery of a judgment, and 
not merely rendition of the J> dgmont. 
Iiackett v. Hyson, 1949, -IS j,2>\ 353. 
72 R.I. 132, 109 A .L.R . 1099.

i I. En try  of judgment

E n try  of judgment against only 
two or four joint obligors would not 
a ffect such Joint obligors' right of 
contribution against others. Gold­
berg v, Altman, 1959, 154 A.2d 279. 
190 Pa.Super. 495.

12. Recitals In judgment

Under 12 P.S. § 2US2 et seq., judg­
ment should be directed to the liabili­
ty of the defendant and to existence 
of right of contribution from third- 
pnrr.v defendant who had not been 
Joined hy plaintiff as a party defend­
ant and should state that Judgment 
was entered in favor of plaintiff and 
against defendant and that defendant 
and third-party defendant were joint 
tortfeasors and tlmt right of contri­
bution existed in favor of defendant
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niul against third-party defendant 
and that defendant "may hereafter 
have judgment" against third-party 
defendant for amount; which the de­
fendant proves he lir.s paid to plnin­
tiff  in excess of the designated 
amount which third-party defendant 
must contribute. Sm ith v, Whitmore, 
C.A.Pn.1959, 270 F.2d 741.

13. Satisfaction of judgment
An injured party is entitled to only 

one sntisfnetion for any injury. 
B ittner v. Little. C.A.Pa.1959. 270 F.
2d 280.

Since plaintiff motorist had al­
ready received from one of joint 
tort-feasors the sum of §5,000 in re­
turn for execution of a Joint tort-fea­
sors’ release, defendant joint tort-fea­
sor was entitled to have Judgment 
marked satisfied under this A ct 
where verdict wns for only §1.050. 
Weinstein v. Stryker. D.C.Pn.1007, 
207 F.Supp. 34.

Where automobile passenger in­
jured In iCCldont occurring in Penn­
sylvania brought aetic.;i against host 
only In New Tor': where she re­
covered judgment which wns satis­
fied. l.er voluntary satisfaction of 
judgment barred action iu United 
States D istrict Court in Pennsylvan­
ia against driver o f other vehicle. 
Raleigh v. Peterson, D.C.Pn.1950, 105 
F.Supp. 47.

Satisfaction of judgment entered 
against one or more jo int tort-feasors 
releases all of them. Grantham v. 
Board of County Cotn’rs for Prince 
George's County, 190S, 240 A.2d 548, 
251 Md. 28.

Where one joint tort-fensor was re­
leased on a fully satisfied judgment, 
the other tort-feasor was also re­
leased and the results would have 
been no different had they been con­
current or plural tort-feasors. Id.

Statute providing tha*- recovery 
against one joint tort-feasor does not 
discharge the other joint tort-fensor 
does not alter common-lnw rule that 
satisfaction of judgment against one 
tort-feasor bars further action 
against other torc-feas >rs. Id.
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An unsatisfied or partially satis­
fied judgment against one tort-fensor 
will not discharge another. Id.

In action for injuries sustained in 
un nutomobile accident against two 
defendants where p la in tiffs  verdict 
agninst the first defendant resulted 
in Judgment which was satisfied on 
record by thnt defendant, plaintiff 
wns not entitled thereafter to pro­
ceed against tho second defendant. 
H ilbert v. Roth, 1959. 149 A.2d 0-18. 
395 Pa. 270.

Rule thnt plaintiffs are entitled to 
only one satisfaction for a tort, even 
though two or more parties might 
have contributed to causing their 
loss, is not changed hy Code 1951. 
Art. 50, § 23, relating to contributions 
among joint tort-feasors. Maryland 
Lum ber Co. v. White, 1954, 107 A.2d 
73, 205 Md. ISO.

Under Nils section, defeiulnnt was 
not discharged hy satisfaction of 
plaintiffs’ judgments agninst defend­
ant's Joint tort-feasor, but such Judg­
ments could only be applied in reduc­
tion of the amount of any judgment 
which might bo recovered against the 
defendant. Hackett v. Ilyson, 1940, 
48 A.2d 353, 72 R.I. 132, 100 A .L.R. 
1090.

P laintiff may have hut one satis­
faction for Ills injuries from joint 
tort-fensors; accordingly, amount 
paid for covenant hy one of them re­
duces liability of others by that 
amount. Whittlesen v. Fanner. 1970. 
409 P.2d 57, SO Nev. 347.

Uniform  Contribution Among 
Tort-feasors A ct was intended to re­
verse conunon-law rule that satisfac­
tion of judgment by one Joint torr- 
fensor discharged the other Joint 
tort-feasors. Rio Grande Gas Co. v. 
Stnhimuin Farm s, Inc., 1909, 457 P.2d 
304, SO N.M. 432.

Where Judgment of §137,000 was 
entered against one defendant in 
original trial of both defendants nnd 
judgment of §150,000 was entered on 
retrial of second defendant, satisfac­
tion of cither judgment would entitle 
torr-fensnr against whom it wns laid 
to contribution from the other, al­
though it would not discharge other
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tort-feasor from liability as to plain­
tiff, 1) t p la intiff’s first satisfaction 
must be credited to any subsequent 
satisfaction which be sought. Wood­
ward v. Blythe, 1971, 402 S.W.2d 205, 
249 Ark. 793.

agninst them but released one, he 
could not be permitted to attack the 
granting of summary judgment for 
the other on theory that there wns 
no proof thnt they were joint tort- 
fensor.'t. Id.

14. Interest on judgment
Joint tort-fensor was liable for 

contribution with regard to interest 
paid by other jo int tort-feasor’s in­
surer on judgment against such tort­
feasor where no interest between 
date of payment anil date of money 
judgment was allowed and no more 
thnn legal rate of interest was paid. 
International Harvester Co. v. Burks 
Motors, Inc., 1972, 481 S.W.2d 351, 
252 Ark. 816.

15. Summary Judgment
Where Judgment against one tort­

feasor was fully satisfied, the order 
granting motion of other tort-fensor 
for summary judgment should not 
hnve been disturbed. Grantham v. 
Board o f County Com ’rs for Prince 
George's County, 1968, 246 A.2d 548, 
251 Md. 28.

Where plaintiff sued jo int tort-fea­
sors and obtained Joint verdict

16. Res Judicata
Section 1 of this A ct  authorizing 

contribution from Joint tort-feasor 
nnd subsec. (f) of thi - .tion provid­
ing that judgment determining liabil­
ity of several defendants to claimant 
shall be binding among such defend­
ants in determining their right to 
contribution or indemnity, except 
where a claim ant commenced an ac­
tion for injury or wrongful death 
prior to the e ffecti-. ‘ date o f the 
statute, were not unrelated, and ad­
judication of liability in suit com ­
menced prior to effective date of 
statute wns not res judicata as to 
liability of the defendants in joint 
tort-feasor's suit against another 
Joint tort-fensor for contribution. 
Watts v. Memphis Transit Manage­
ment Co., 1971, 462 S.W.2d 493, 224 
Tenn. 721.

§ 4. [Release or Covenant Not to Sue]
When a release or a covenant not to sue or not to enforce 

judgment is given in good faith to one of two or more persons 
liable in tort for the same injury or the same wrongful death:

(a) It does not discharge any of the other tortfeasors from 
liability for the injury or wrongful death unless its terms so pro­
vide; but it reduces the claim against the others to the extent of 
any amount stipulated by the release or the covenant, or in the 
amount of the consideration paid for it, whichever is the great­

er; and,

(b) It discharges the tortfeasor to w h o m  it is given from all 
liability for contribution to any other tortfeasor.

C om m issioners’ Comment

S ubsection (a ) . O th e r T ort- the  release. The covenant not to
feasors Not D ischarged . T h is is sue or not to  levy execution has
retained from Section 4 of the  been added because it should obvi-
1939 Act, which dealt only w ith  ouslv have the same effect. There
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seems to have been little difficulty 
w ith the 1939 provision. It. 
chan?es the technical rule as to 
the effect of a release in many 
states, bu t in m ost of them it will 
make no s ign ifican t change in 
practice, since any p la in tiff  wish­
ing to hold o ther jo in t tortfeasors 
insists on a covenant not to sue 
instead of a release. The advant­
age to both p la in tiff  and the set­
tling  to rtfeaso r o f being perm it­
ted to make an independent settle­
m ent is su ffic ien tly  obvious.

Subsection (b ). E ffec t on 
C ontribu tion . The 1939 Act pro­
vided. in Section 5. th a t a release 
of any to rtfeaso r should not re­
lease him from liability  fo r con­
tribu tion  unless it  expressly pro­
vided for a reduction "to  the ex­
ten t of the pro ra ta  share  of the 
released to rtfeaso r” of the in ju r­
ed person’s recoverable damages. 
This provision has been one of the 
chief causes for complaint where 
the Act has been adopted, and one 
of the  main objections to its adop­
tion.

The requirem ent th a t the re­
lease or covenant be given in good 
fa ith  gives the court occasion to 
determ ine w hethpr the transac­
tion was collusive, and if  so there 
is no discharge.

The idea underlying the 1939 
provision was th a t the p la in tiff 
should not be perm itted to release 
one to rtfeaso r from bis fa ir  share 
of liability and mulct another in­
stead, from motives of sympathy 
or spite, or because it  m ight be 
easier to collect from  one than 
from the o ther; and th a t the re­
lease from contribution affords 
too much opportunity  for collu­
sion between the p la in tiff  and the
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released to rtfeaso r against the 
one not released. Reports from  
the s ta te  w here the Act is adopted 
appear to agree th a t i t  has ac­
complished nothing in p reven t’ng 
collusion. In m ost th ree-party  
cases two parties join hands 
ag a in st the  th ird , and th is  occurs 
even when the case goes to tria l 
ag a in s t both defendants. "Gen­
tlem en 's agreem ents” a re  still 
m ade am ong lawyers, and the fo r­
mal release is not a t all essential 
to them . I f  the p la in tiff  w ishes 
to d iscrim inate  as to  the defend­
an ts, the 1939 provision does not 
p revent him from doing so.

The effect of Section 5 of the 
1939 Act has been to discourage 
settlem ents in jo in t to r t cases, by 
m aking it  impossible for one to r t­
feasor alone to take a release and 
close the file. P la in tif f ’s a tto r ­
neys are  said to refuse to accept 
any release which contains the 
provision reducing the damages 
“to the extent of the pro ra ta  
share  of the released to rtfeaso r,"  
because they have no way of 
knowing w hat they are giving up. 
The "pro  ra ta  share" cannot be 
determ ined in advance of judg ­
m ent ag a in st the o ther to rtfe a s ­
ors. In many cases th e ir  chief 
reason for se ttling  w ith one ra th ­
e r th a n  ano ther is th a t they hone 
to g e t more from the party  w ith 
whom they do not settle. A pro­
vision for reduction in a fixed 
am ount will not protect the se ttl­
ing to r tfe a so r  from  contribu tion . 
No de fen d an t w an ts to se ttle  
when ne rem ains open to co n tri­
bution in an uncerta in  am ount, 
to be determ ined on the basis of 
a ju d g m en t ag a in s t an o th e r in a 
su it to  w hich he w ill not be a 
party . Some rep o rts  go so f a r  as
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to  say  t h r 1 the  1939 A ct has made 
independent settlem ents impos­
sible. M any o f the com plaints 
come from  p la in tiff’s attorneys, 
who say th a t  they can no longer 
settle  cases w ith  one tortfeasor. 
Such reports have reached other 
sta tes, and have been responsible 
fo r  a considerable p a r t of the op­
position to the 1939 Act. The 
New York Law Revision Commis­
sion has introduced a num ber of 
bills fo r contribu tion  acts, and 
th is-objection  has been the chief 
fac to r in Jefea ting  them.

I t  seems more im portan t not to 
discourage settlem ents than  to

make an a ttem p t of doubtful e f­
fectiveness to prevent d iscrim ina­
tion by p la in tiffs , or collusion in 
the su it. Accordingly the subsec­
tion provides th a t the release in 
good fa ith  discharges the to r t­
feasor o u trig h t from  all liability 
fo r contribution . This is consis­
te n t w ith  Section 1 (d ) above, 
which provides th a t the settling  
to rtfeaso r has h im self no r ig h t of 
contribu tion  ag a in st another un­
less he has assum ed the full re ­
sponsibility  to the claim ant.

A ction  In Adopting  Ju risd iction s

Variations from Official Tex t:
Massachusetts. Omits references 

to "wrongful death", wherever ap­
pearing.

Tennessee. Adds subsection us fol­
lows: "Xo evidence of :t release or 
covenant not to sue received by an­
other tort-feasor or payment therefor 
may be introduced by a defendant t

the trial of an action by a claimant 
for injury or wrongful death, but 
may be introduced upon motion after 
Judgment to reduce a Judgment by 
the amount stipulated by the release 
or the covenant or hy the amount of 
the consideration paid for it, w hich­
ever is greater.”

La w  Review  Com m entaries

E ffe c t  of release of claim for tort 
occurring in Massachusetts. Francis 
.1. Xlchoison. 15 Annual Survey of 
Mass.Law, Boston College, p. 12G

E f fe c t  of roleuse or covenant not 
to sue. 43 Boston L’. L.ltev. 42(1 
(1903).

General release of one 
releases all under this 
Mich.L.ltev. 0(38 (1902:.

Meaning and significance 
section. Robert H. Griffith.
B.A.Q. 322 (1900).

tortfeasor 
Act. 00

of this 
31 Pa.

L ib ra ry  Reference«

Contribution C=B. 
Release C=>29|2).

C.J.S. Contribution I 
C.J.S. Release S 50.

i T, 12.

Notes o f Decisions

Gonerally 4 
Comrion law 3 
Discharge of other tortfeasor 

Generally 5
Term s and scope of release or 

covenant 6

Discharge o'/ tortfeasor given release 
or covenant 8 

Discontinuance of action 9 
Purpose I
Reduction of claim against other 

tortfeasor 7 
Retroactive effect 2

1 0 0



1. Purpose
The  purpose of tills section is to 

encourage settlem ent without p rdu- 
dlce to the parties. Cartmel v. Wil- 
Ilnms, 1985. 215 A.2d 282, 207 Pa.Su­
iter. 144.

2. Retroactive effect
Release, given to one of three al­

leged Joint tort-feasors 11 months 
after effective date of 12 P.S. 5 2082 
et seq., was governed as to its effect 
hy such Act, notwithstanding acci­
dent which gave rise to cause of no­
tion- against the three took place 13 
months prior to A ct's effective date, 
and hence release to the one tort-fea­
sor did not preclude action agninst 
the others. Smith v. Fenner. 19110. 
ldl A.2d 150, 399 Pa. (133.

Th is section of Uniform  Contribu­
tion Among Tort-Feasors A ct provid­
ing that when release or covenant 
not to sue is given In good faith to 
one of two or more persons liable in 
tort for same injury, it does not dis­
charge any of other tort-feasors from 
liability for Injury unless its terms 
so provide, but it reduces claim 
against others to extent of any 
amount stipulated by release or cove­
nant, or in amount of consideration 
paid for ir. whichever is greater, al­
ters substantive rights and is not ap­
plicable re ronctively. Miller v. 
Sohns, 1971, 4H4 SAY.2d -S24, 225 
Tenn. 158.

3. Common law
Where relationship between owner nt building abutting on sidewalk, on 

which pedestrian was injured in fall 
due to accumulation of ice and snow, 
and borough was one of primary and 
secondary liability and not on-* of 
Joiat and several liability, this A ct 
did aot apply, and co./mon-law prin­
ciple tlmt release of tort-feasor dis­
charges another tort-feasor who has 
committed a concurrent or successive 
tcrt applied. George v. Ilrehm, D.C. 
Pa.1905, 240 F.Supp. 212.

At common law an injured party 
could have for same injury but one . 
satisfaction, and receipt of such sat­
isfaction, us consideration for a re­
lease executed by him, from a person 
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liable for such Injury, necessarily 
worked a release of all others liable 
for same injury even though It was 
inteaded, or the release expressly 
stipulated that the other wrongdoer 
should not thereby be released. 
Daugherty v. Hershberger, 1958, 12G 
A.2d 730, 388 Pa. 387.

Under common law, a relense of 
one joint tort-feasor is a release of 
all. W ilbert v. Pittsburgh Consolida­
tion Coal Co., 1958, 122 A.2d 406, 385 
Pa. 149. See, also, Swigert v, Welk, 
1957,133 A.2d 428, 213 Md. 813.

An injured party may have but one 
satisfaction nnd the receipt of such 
satisfaction, either as payment of a 
judgment recovered or as considera­
tion for a relense executed by injured 
person, ft -> a person liable for such 
injury, necessarily works a release of 
all others liable for the same injury 
and prevents further proceedings 
against them, regardless o f whether 
the wrongdoers involved committed a 
joint tort or concurrent or successive 
torts. Girard T ru s t Corn Exchange 
Bank v. Reliable Motors, 1954, 108 
A.2d 870. 178 Pa.Super. 300.

4. Generally
Where administrator instituted no­

tion under 28 U.S.C.A. 8 1340 subJ. 
(it), based ou death resulting from 
gas explosion in housing project, and 
United States was made defendunt 
upon administrator's successfully 
contending that housing authority in­
volved was, for purposes of suit, a 
federal agency so tiiat its employees 
were employees of tin* government 
within 2S U.S.C.A. § 1348 subd. (bl. 
administrator could i.~! successfully 
contend that a release executed by 
administrator to the housing authori­
ty did not inure to benefit of l ’” lted 
States on ground tlmt release to 
agent would not necessarily release 
principal or on ground tbut United 
States and authority were joint tort­
feasors. Selietter v. U. S.. D.C.Pa. 
1958. 131! F.."-upp. 931.

The  words of a release should not 
lie construed to extend beyond ex- 
pres: consideration mentioned so as 
to make release for parties wli.'ch 
they never intended or r mtomplutcd.

)NG TORTFEASORS § 4
Note 4
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Furtek v. West Deer Tp.. 1959, 150
A.2d 581,191 Po.Super. 405.

A  person who accepts money from 
n person agninst whom he has or 
may have a claim has it within Ills 
power to write into release what he 
pleases and, in absence of accident, 
fraud or mistake he is bound by 
wliut he writes. K en t v. Fair, 1958, 
140 A .2(1 445, 392 Pa. 272.

A release in full can omy be a re­
lense of what is described in text of 
release. Id.

L'ndcr 12 P.S. S 20SG providing 
that -release of one* joint tort-feasor 
does not relieve him from liability 
for contribution unless release pro­
vides for reduction to extent of pro 
rata share of released tort-feasor of 
Injured person's dnmages recoverable 
against all other tort-feasors, tort­
feasor who bad given general release 
to lady driver who had also taken re­
leases from her passengers had right 
to require her to remain in action 
brought by passengers against him, 
since, even though he could not re­
cover contribution from her, his lin- 
bilility would be halved if he could 
estab'...h that she was joint tort-fea­
sor. Davis v. Miller, 1950, 123 A.2d 
422, 385 Pa. 348.

A  contract not to sue is In effect a 
release, and is herefore a present 
discharge. Caplan v. C ity  o f Pitts- 
lu -eh. 195: . 100 A.2d 380, 375 Pa. 
208.

F a c t  that brakemnn who alighted 
from train after collision w ith truck 
and injured leg while attempting to 
cross ditch may have had cause of 
action against owner of truck, and 
that railroad's settlement with brake- 
man was purely voluntary, would not 
w ithin itself justify  withdrawing 
railroad's claim against driver of 
truck for amount paid hrnkemuu on 
theory of contribution between joint 
tort-feasors. Missouri Pac. Ii. Co. v. 
Ellison, 1971, 4«(5 S.W.2d 85, 250 Ark.
100.

5. Discharge of other tortfeasor— 
Generally

Where total damages 
two million dollars was

the United States l!or injuries sus­
tained by children when bazooka 
shell exploded, negotiation of $350,- 
000 settlement by government by way 
of release which failed to mention 
specifically the person who had re­
moved IK- abandoned shell front gov­
ernment property did not extinguish 
that pe.-son's potential tort liability. 
United States v. Reilly, C.A.N.M.19G7. 
385 F.2d 225.

Under Pennsylvania law, a release 
of one of jo int tort-feasors releases 
the others. B ittner v. Little, C.A.Pa. 
1059, 270 F.2d 2MJ.

If one Joint tort-feasor settles a 
case with an injured plalntil,, and in 
the process extinguishes the liubility 
of the other joint tort-feasors, the 
law implies a quasi contractual obli­
gation or an equitable one on the 
part o f those other tort-feasors to 
reimburse the settling tort-feasor for 
their pro rata shares of the settle­
ment fee. W. D. Ilubright Co. v. In­
ternational Harvester Co., D.C.Pa. 
1973, 358 F.Supp. 1388.

Under Delaware 'aw, defendants 
who "iok jo int tort-feasors’ release 
forfei ->(1 their claims for contribu­
tion. Gentry v. Wilmington Trust 
Co., D.C.Del.1970, 321 F.Supp. 1379.

Uuder botli Pennsylvania and West 
Virginia law, release which was exe­
cuted by passengers in connection 
with settlement of clai:r. agninst host 
driver and which released till other 
persons precluded action hy passen­
gers against driver of other vehicle 
involved in collision. Bonar v. Hop­
kins, D.C.Pn.1909, 311 F.Supp. 130. af­
firmed 423 F.2d 1301.

The  giving of a covenant not to 
sue one Joint tort-feasor does not dis­
charge the liability of the other Joint 
tort-feasor. Hayden v. Ford Motor 
Co., D.C.Mnss.l9t57, 278 F.Supp. 207.

Under the Pennsylvania law, the 
unqualified release of one tort-feasor 
releases all others who are liable for 
the wrong. Solar Elee. Corp. v. Gen­
eral Elce. Co., D.C.Pa.1957, lot) F. 
Supp. 51.

•In the ease of Independent concur­
ring torts, the release of one wrong­
doer does not release the other. Pan­
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ichella v. Pennsylvania It. Co., D.C. 
Pa. 1057, 150 F.Supp. 79, cause ro- 
munded on other grounds 252 F.2d 
452.

Where p laintiff sued joint tort-fea­
sors and obtained joint verdict 
against them hue released one, he 
could not be permitted to attack the 
granting of summary Judgment for 
the other on theory that there was 
no proof that they were Joint tort­
feasors. Grantham v. Board of 
County Com'rs for Prince George's 
County, 1908, 240 A.2d 548, 251 Md.
28.

Release of one who is not legally 
linble for Injury to another does not 
operate to release culpable tort-fea­
sor. Eckels v. Klleger, 19U5. 210 A. 
2(1 899, 205 Pa.Super. 520.

Under tills Act, release by injured 
party to one jointly linble does not 
release others also linble, unless re­
lease expressly so provides. Brown 
v, C ity  of Pittsburgh, 1902. ISO A.2d 
399, 409 Pa. 357.

Giving of release and covenant not 
to sue seller of allegedly defective 
tractor for injuries received when 
buyer’s employee fell off did not re­
lease buyer from liability tor the In­
juries. Lev i v. Montgomery, N.D. 
1003, 120 X.W.2d 383.

Where gas company settled judg­
ment secured against it hy reason of 
gas explosion and secured from per­
sons injured in the explosion a re­
lease, which did not purport t re­
lease any claims against landowner 
on whose property pipe was located 
but wns stated to be without preju­
dice to gas company's right to pursue 
claim fur contribution, and where gas 
company did not give nc.ieo to land­
owner of its intention to settle, set­
tlement did not operate as a dis­
charge of landowner’s liability. Rio 
Grande Gas Co. v. Stahmaiin Farms, 
Inc., 19G9. 457 P.2d 304, SO N.M. 432.

Release of one joint tort-feasor did 
not operate as release of alt other 
joint tort-feasors where release was 
executed in compliance with this Act. 
Garrison v. Navajo Freight Lines, 
Inc.. 1904. 392 P.2d 580, 74 N.M. 238.

§ 4
Note 6

6.  Term s and scope of release
or covenant

Instrum ent which was in form a 
release, although not absolute und 
unconditional, which wns given in re­
turn for settlement of Injury action 
brought in Rhode Island by occu­
pants of automobile against operator 
of truck on theory that tlielr injuries 
resulting from truck's collision with 
roar of nutomobile in Massachusetts 
were caused by negligence in opera­
tion of truck and against lessor of 
truck for negligence In leasing truck 
with defective brnklng mechanism, 
anti which disclosed Intention of re­
leasors to preserve their rights 
against m anufacturer of truck did 
not bar releasors' diversity action In 
Massachusetts against manufacturer 
for same injuries, but manufacturer 
would not be precluded from showing 
by evidence at trial that releasors ac­
cepted settlement in full compensa­
tion for Injuries and that instrument 
was in fact a release of manufactur­
er. llaydon v. Ford Motor Co., D.C. 
Mass.1907, 278 F.Supp. 207.

Release given by automobile pas­
senger to automobile driver releasing 
driver and any and all other persons 
of any and every claim or cause of 
action arising out of nutomobilc- 
truck collision effectuated a release 
not only o f automobile driver but 
also of truck owner. Hnsselrodc v. 
Giuigcy, 1901. 172 A.'Jd 704, 404 l*n. 
549.

Where release commenced with the 
words “from all, and all manner of" 
and then stated the dare and place of 
the automobile accident and was fol­
lowed by “and especially the liability 
arising out of the aforesaid accident" 
ami no attempt was made to limit 
the scope of the release to the claims 
and demands of the original defend­
ant, the release released the husband 
of p la intiff driving the automobile at 
ilie time of the accident from liabili­
ty for contribution to defendant for 
injuries sustained by the plaintiff 
wife. Mayer v. Knopf, 1950, 152 A. 
2d 482. 390 l'a. 312.

Under 12 U.S. J 20S3. providing 
that a release by injured person of 
ono joint tort-feasor does not (11s-
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charge the other unless the relense 
so provides hut reduces the claim  in 
the amount of consideration paid, a 
release Is not a discharge o f other 
tort-feasors unless it specifically so 
states. Hilliert v. itoth, 1959, 1-19 A. 
2(1 048, 393 1'u. 270.

Under Code Stipp.1947, Art. 50, § 
24, a release hy the injured person of 
u Joint tort-feusor who has mude set­
tlement may provide for the dis­
charge of other tort-feasors without 
naming them. Hodges v. U. S. Fidel­
ity & Guaranty Co., D.C.Mun.App. 
1953, 91 A.2d 473, 34 A.L.K.2d 1101.

7. Reduction of claim against other 
tortfeasor

Under Pennsylvania Act, amount 
paid by hospital for its release from 
claim for death of patron who wns 
administered wrong type of blood 
during operation was not deductible 
from verdict recovered against tho 
surgeon in charge of operation, 
where hospital was not a party to 
action against surgeon and 'here was 
no judicial Judgment of negligence 
ugu.ist hospital. Mazer v. Lipshutz, 
C.A.Pa.lOGO, 3150 F.2d 275, certiorari 
denied 87 s.Ct. 72, 385 U.S. 833, 17 
L.Ed.2(l OS.

Under Pennsylvania law. if a 
plaintiff settles with a person and a 
joint tort-feasor's release is given, 
that person may not be sued by any 
other person for contribution; how­
ever, if a second person is sued by 
plaintiff, the settling party may he 
brought on the record for purposes of 
having trier of fact determine wheth­
er the settler was In fact a joint 
tort-feasor; nnd unless the settler is 
found to be a jo int tort-feasor by a 
competent trier of fact in a proceed­
ing to which lie is a party before the 
entry of a judgment againsi the non­
settling party, the settler is uot tnk- 
en to be a jo in t tort-fensor, and the 
party against whom judgment is en­
tered has no right to have the Judg­
ment reduced as result of the relense, 
nor can he then sue the settling par­
ty for contribution. G riffin  v. U. S., 
I).C.Pa.l973. 353 F.Supp. 324.

Where release given by plaintiff'to 
one of drivers involved in automobile

collision provided that it operated as 
satisfaction of p la in tiffs  claim 
against other parties to extent of pro 
rata share of purties released, dam­
ages payable by driver who wns not 
given release would be cu t in half If 
drivers were jo int tortfeasors. Hard­
ing v. Evans. D.C.Pn.1902, 207 F. 
Supp. 852.

Where negligence of two parties 
combined to injure a third party and 
third party settles with one of the 
negligent parties, under 12 P.S. § 
20S3, amount of verdict against the 
one tort-fensor is reduced by amount 
Injured party received from other 
tort-feasor in settlement. Pilosky v. 
Dougherty, D.C.Pn.1959, 179 F.Supp.
148.

Where ju ry  found that legal cause 
of accident was joint negligence of 
tli rep defendants, but one of such de­
fendants had been given release by 
plaintiff, which release was given be­
fore right of other defendants to se­
cure money judgment for contribu­
tion had accrued and provided for a 
reduction, to extent of prorata shnre 
of released defendant, of plaintiff’s 
damages recoverable nguln.it all other 
defendants, p laintiff could recover 
from unreleased defendants their 
joint prorata shnre of the verdict 
and costs, and neither of such unre­
leased defendants hud any right of 
contribution against defendant whose 
liability had been settled by the re­
lease. Sm ith v, Fenner, 19150, 101 A. 
2d 150, 399 Pa. (533.

Where one of two joint tortfeasors 
made payment to plnintiffs for inju­
ries in automobile accident and took 
releases, which provided that dam­
ages recoverable against other tort- 
fensor were reduced to extent of pro 
rata share of tortfeasor who made 
payment, and plaintiffs subsenuently 
obtained verdicts against the joint 
tortfeasors, plnintiffs could recover 
from tortfeasor who did not obtain 
releases only one half of the amount 
of the verdicts less amount that they 
received from oilier tortfeasor in con­
sideration for their releases, as 
against plaintiffs’ contention that 
they were entitled to recover one 
half of each of the verdicts wholly
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Irrespective of amounts o f the settle­
ment with other tortfeasor. Daugh­
erty v. Hershberger, 19,'0. 120 A.2(1 
TOO. 386 Pa. 307.

In suit against lumber company 
for conversion of carload of lumber 
and plywood, in which plnintiffs 
joined railroad as a defendant and 
charged it with conversion by misde­
livery, order of satisfaction in favor 
o f the railroad operated us a release, 
and claim against other tort-fensor 
was required to be reduced by 
amount of consideration pnid for or­
der of satisfaction. ‘Maryland Lu m ­
ber Co. v. White. 1954, 107 A.2d 73. 
205 Md. 180.

Where bus company and Its driver 
were released from all claims and de­
mands of passenger resulting from 
collision between bus and railroad lo­
comotive, instrument did not specifi­
cally name railroad as a party re­
leased, but provided that the relense 
should reduce to extent of pro rata 
share of hus company or its driver, 
any damages recoverable by passen­
ger against the railroad, railroad was 
not released, but passenger's claim 
against railroad wns reduced by 
amount paid by bus company nnd its 
driver. Raughley v. Delaware Coach 
Co.. DeI.Super.1952, 91 A.2d 245, S 
Te rry  343.

Under 47 Del.Laws, c. 151, § 4. a 
release of one joint tortfeasor will 
not discharge a tortfeasor not named 
therein, but will reduce injured per­
son's claim against tortfensor not 
named in amount as great as consid­
eration paid for the release, or a 
greater figure if release so provides. 
Id.

Release which recited that p laintiff 
reduced his clnims for damage to ex­
tent of prorata share of liability of 
released tort-feasors for plaintiff's 
injuries and resulting damages re­
coverable against all other tort-fea­
sors sufficiently complied with stat­
ute establishing conditions under 
which injured person's release re­
lieves joint tort-feasor from liability 
for contribution. Garrison v. Navajo- 
Freiglit Lines. Inc., 1964, 392 P.2d 
580. 74 N.M. 238.

Where action against general con­
tractors and independent contractor

§ 4
Note 8

to recover for death of an implied in­
vitee of general contractors wns dis­
missed against Independent contrac­
tor under a covenant not to sue. and 
contractors placed covenant in evi­
dence, thereby disclosing to jury the 
amount which plaintiff had received 
from independent contractor, contrac­
tors had benefit of this section, pro­
viding that a relense >f one joint 
tort-fensor reduces clcl.:: "gainst oth­
ers in amount of consideration pnid 
for relense, and were not entitled to 
have the court, nfter verdict, make 
the allowance again. Glem v. W il­
liams. 1949, 222 S.W.2d 800, 215 Ark. 
705.

8. Oischargo of tortfeasor given re­
lease or covenant

Where defendant in a personal in­
ju ry  action arising out of collision of 
his automobile w ith automobile in 
which plaintiffs were riding released 
and discharged host driver from all 
claims and demands arising out of 
the accident, such release constituted 
a general release and a complete bar 
to all claims and demands of any 
kind which defendant had or might 
in the future have had against host 
driver, including right of contribution 
from host driver. Follett v. Peter­
son, D.C.Pa.1959, 171 F.Supp. 631.

Where administrator of estate of 
deceased killed in automobile colli­
sion involving two automobiles exe­
cuted to one driver a release which 
provided thnt damages recoverable 
against any other person should be 
reduced to extent o f pro rata share 
of responsibility for such Inmages of 
party released, effect of release un­
der 1939 A ct was to extinguish any 
claim of administrator against re­
leased driver and to relieve released 
driver o f obligation to make contri­
bution to other driver or any other 
jo int tort-feasor, and when other 
driver subsequently executed release 
to first driver, other d tiv cr  had no 
claim for contribution. M. F. A. 
Mitt. Ins. Co. v. Mulliti, D.C.Ark.lU57. 
150 F.Supp. 445.

W hether a third party defendant 
was solely, severally, or jointly liable 
to railroad employee, along with rail­
road, employee’s release of third par-
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ty defendant ex.lngulshed such liabil­
ity, and therefore no right existed on 
part o f railroad to secure contribu­
tion from third party defendant since, 
as between railroad and third party 
defendant, no cause o f action re­
mained in employee except against 
railroad. Pnnlehella v. Pennsylvania 
R. Co., D.C.Pa.1057, 150 F.Supp. 79. 
cause remanded on other grounds 251 
F.2d 452.

Homeowners’ release of Indepen­
dent plumbing contractor hired by re­
modeling contractor from liability for 
fire damage allegedly caused by neg­
ligence of both contractors or their 
employees did net deprive remodeling 
contractor of right of contribution 
from subcontractor for general con­
tractor’s liability, in absence of pro­
vision for pro rnta reduction in re­
modeling contractor’s liability. Blan­
chard v. Wilt. 19G3. 18S A.2d 722, 410 
Pa. 350.

Where first motorist and his wife 
In consideration of $951.10 pnid by 
second motorist nnd his wife execut­
ed n release which was hendi "Re­
lease in Fu ll of AH Claims" and 
which provided thnt it released sec­
ond motorist from claims which were 
made or might be made by first mo­
torist and his wife because of "any 
damage, loss or Injury, which hereto­
fore have been or which hereafter 
may he sustained hy us in conse­
quence" of automobile accident, re­
lease did not discharge second motor­
ist from liability to passenger In his 
automobile for injuries sustained in 
same accident, and lienee did not bar

first m otorist who was sued by pas­
senger for such Injuries from Joining 
second motorist as an additional de­
fendant in such action. Kent v. 
Fair, 1958, 140 A.2d 445, 392 Pa. 272.

One who executed a general re­
lense after receiving payment for his 
own damages Is precluded from 
bringing third-party action for contri­
bution under 10 Del.C. § 0301 et 'eq., 
against jo int tort-fensor to whom he 
addressed releuse. Brown v. Eakin, 
Del.Srper.1957.137 A.2d 385, 11 Terry  
574.

Release and covenant not to sue 
discharges defendant given the cove­
nant from any possible liability for 
tort of which defendant possibly 
might hove been guilty, nnd dis- 
e im .’es him from all liability or eon- 
trlbui'on to any of the other tort-fea­
sors. Lev i v. Montgomery, N.D.1963. 
120 N.W.2d 383.

9. Discontinuance of action
Where a p laintiff In action against 

alleged joint tort-feasors arrived at 
terms o f settlement of action against 
one defendant In accordance with 
provisions of 12 P.S. ii 2082 et seq., 
which declares jo int tort-fensors to 
have right of contribution, and plain­
tiff  included such relense in record, 
and release complied with require­
ments of such sections, p laintiff wns 
entitled, over remaining defendant’s 
objection, to discontinue action 
against such defendant with preju­
dice and preserve only action against 
remaining defendnnt. F leck  v. Mar- 
zano, D.C.Pn.1953, 108 F.Supp. 550.

§ 5 . [Uniformity of Interpretation]
This Act shall be so interpreted and construed as to effectuate 

its general purpose to make uniform the law of those states that 
enact it.

Contribution C=5.

L ib ra ry  R eferences

C.J.S. Contribution § 11.

§ 6 . [Short Title]
This Act may be cited as the Uniform Contribution Among 

Tortfeasors Act.
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§ 7. [Severability]

If any provision of this Act or the application thereof to any
person is held invalid, the invalidity shall not affect other provi­
sions or applications of the Act which can be given effect with­
out the invalid provision or application and to this end the pro­
visions of this Act are severable.

I.J'H'ary References 

Statutes C"=tH(7i. C.J.S. Statutes 8112.

§ 8. ’ [Repeal]

All acts or parts of acts which are inconsistent with the provi­
sions of this Act are hereby repealed.

§ 9 . [Time of Taking Effect]
This Act shall take effect-----------
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Table o f Jurisdictions W herein A ct H as Been Adopted

JurildlCtion

Alaska ....
Arkansas . . . .  
ColorJdo . . . .  
Delaware
Florida ..........
Hawaii ..........
Marv' «nd . . . .
Mas.4Chuttts
Mississippi
Nevada ..........
New Jersey . .  
New Mexico . 
North Carolina 
North Dakota
O h io .................
Pennsylvania . 
Rhode Island . 
South Dakota 
Tennessee . . .  
Wyoming . . .

Laws

1970,
1941,
1977,
1949,
1975, 
1941, 
1941, 
1962, 
1952, 
1973. 
1952. 
1947, 
1967, 
1957,
1976, 
1951, 
1940, 
1945, 
I960, 
1977

C. 80 
Act 315 
C . .95 
C. 151 
c. 7?v 08 
A ct 24 
C. 344 
C. 730 
C . 250 
C. 693 
c. 335 
C. 121 
C. 047 
C . 223 
H.B. 531 
p. 1130 
c. 940 
C . 167 
C . 575 
C . 188

effective Date

4-20-1970
3-26-1941  ' 
7 -1-1977
5-27-1949
6-12-1975
4-14-1941 *
6-1-1941 
1-1-1963
4-15-1952
7-1-1973
5-22-1952  
3-19-1947
1-1-1968
3-11-1957 * 
1 0 - 1 -1  **76 

7-19-1951 
7-1-1940
2-2 4-1945 '
4 -3-1968 
1 -1-1978

Statutory Citation

AS 09.16.010 to 09.16 060.
Ark.Stats. §5 34-1001 to 34-1009. 
C.RS. 13-59.5-101 to 13-50.5-106. 
10 Del.C. if> 6301 a 6308.
West 's F.S.A. § 768.31.
HRS 55 663-11 to 663-17.
Code 1957, art. 50. 55 16 to 24.
M,G.L A. c. 23 IB. 55 1 to 4 
Code 1972, 5 85-S-5 .
N.R.S. 17.225 to 17.305.
NJ.S.A. 2A 53A-1 to 2A:53A-5.
NMSA 1970. 55 4 1 -3-1  to 41-3-0 .  
G.S. 55 13-1 to IB-6.
NDCC 32-38-01 to 32-33-04.
R.C. 55 2307.31, 2307.32.
42 Pa.C.S.A. 55 0321 to 8327. 
Gen.Laws 1956, 55 10-6-1  to 10-6-11.  
SDCL 15-8-11 to 15-0-22.
T.C.A. 55 29-11-101  to 29-11-106 . 

W.S.1977, 55 1 -1-110 to 1 -1 -113,

1 Date of approval.

General V atutory Notes
P e n n s y l v a n i a .  T h e  P e n n s y l v a n i a  a c t ,  

f o r m e r l y  c o n t a i n e d  In  12 P . S .  55 2082 to  
2089, w a s  r e e n a c t e d  a s  p a r t  o f  t h e  J u d i ­

c i a l  C o d e  (42  P a . C . S . A .  55 3321 t o  8327) 
b y  L.1976.  P . L .  586, N o .  142, e f f e c t i v e  
J u n e  27. 1978.

U N IFO R M  C O N T R IB U T IO N S  AM ONG T O R T F E A S O R S  A C T

Law  Review Commentaries

C o n t r i b u t i o n  u n i o n s  a n t i t r u s t  v l o l a t -  
orB. 29 C a t h o d e  U . L . R e v .  669 (1980) .

§ I. [R ight to Contribution]
Action In Adopting Jurisdictions

V a r i a t i o n !  f r o m  O f f i c i a l  T e x t :
N e v a d a .  I n  s u b s e c .  ( b ) ,  s u b s t i t u t e s  

" e q u i t a b l e  B h a r e "  f o r  " p r o  r a t a  s h a r e ”  
w h e r e v e r  a p p e a r i n g : .

I n  s u h s e c .  ( e ) .  s u b s t i t u t e s  " e q u i t a b l e  
s h a r e "  f o r  " p r o  r a t a  s h a r e " .

N o r t h  C a r o l i n a .  A d d s  s u b s e c t i o n s  a s  
f o l l o w s :

" ( h )  T h e  p r o v i s i o n s  o f  t h i s  A r t i c l e  
s h a l l  a p p l y  t o  t o r t  c l a i m s  r g a l n s l  t h e  
S t a t e .  H o w e v e r .  In  s u c h  c a s e s ,  t h e  
s a m e  r u l e s  g o v e r n i n g  l i a b i l i t y  a n d  t h e  
l i m i t s  o f  l i a b i l i t y  s h a l l  a p p l y  t o  t h e  
. " l u t e  a n d  I t s  a g e n c i e s  a s  In  c a s e s  h e a r d  
b e f o r e  t h e  I n d u s t r i a l  C o m m i s s i o n .  T h e  
S t a t e ' s  s h a r e  In  s u c h  c a s e s  s h a l l  n o t  e x ­
c e e d  t h e  p r o  r a t a  3 h a r e  b a s e d  u p o n  t h e  
m a x i m u m  a m o u n t  o f  l i a b i l i t y  u n d e r  t h e  
T o r t  C l a i m s  A c t .

” i l )  T h e  p r o v i s i o n s  o f  t h i s  A r t i c l e  
s h a l l  a p p l y  t o  t h e  I n j u r y  o r  d e a t h  o f  a n  
e m p l o y e e  o f  a n y  c o m m o n  c a r r i e r  b y  r a i l

12 U.L.A.-Civil Proc. 4 R e m .La *!—3 59
1384 P P

w h i c h  1s s u b j e c t  t o  t h e  p r o v i s i o n s  o f  
C h a p t e r  2 o f  T i t l e  45 o f  t h e  U n i t e d  
S t a t e s  C o d e  (43 U . S . C .  55 51. e t  s e q . )  o r  
O . S .  62 -24 2  w h e r e  s u c h  I n j u r y  o r  d e a t h  
I s  c a u s e d  b y  t h e  j o i n t  o r  c o n c u r r i n g  
n e g l i g e n c e  o f  s u c h  c o m m o n  c a r r i e r  b y  
r a i l  a n d  a n y  o t h e r  p e r s o n  o r  p e r s o n s .  
I n  a n y  s u c h  I n s t a n c e ,  t h e  f o l l o w i n g  w i l l  
a p p l y :

" ( 1 )  w h e r e  l i a b i l i t y  Is  I m p o s e d  o r  
s o u g h t  t o  b e  I m p o s e d  o n l y  o n  
s u c h  c o m m o n  c u r r i e r  b y  r a i l ,  t h e  
r a i l r o a d  i s  e n t i t l e d  t o  c o n t r i b u ­
t i o n  f r o m  a n y  o t h e r  s u c h  p e r s o n  
o r  p e r s o n s :

" ( 2 )  w h e r e  l i u b i l i t y  i s  i m p o s e d  o r  
s o u g h t  t o  b e  I m p o s e d  o n l y  o n  a  
p e r s o n  o r  p e r s o n s  o t h e r  t h a n  a  
c o m m o n  c u r r i e r  b y  r a i l ,  s u c h  o t h ­
e r  p e r s o n  o r  p e r s r n s  a r e  e n t i t l e d  
t o  c o n t r : b u t l o n  f r o m  t h e  r a i l r o a d ;
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" ( 3 )  w h e r e  l i a b i l i t y  I s  I m p o s e d  o r  
s o u g h t  t o  b e  I m p o s e d  o n  b o t h  a  
c o m m o n  c a r r i e r  b y  r a i l  a n d  a n y  
o t h e r  p e r s o n  o r  p e r s o n s ,  d a m a g e s  
s h a l l  b e  d e t e r m i n e d  a s  p r o v i d e d  
In  C h a p t e r  2 o f  T i t l e  45 o f  t h e  
U n i t e d  S t a t e s  C o d e  (45  U . S . C .  i f  
51. e t  s e n . )  o r  G . S .  62 -2 42  w h i c h ­
e v e r  c o n t r o l s  t h e  c l a i m . "

O h i o .  S u b s t i t u t e s  ‘' p r o p o r t i o n a t e ”  f o r  
“ p r o  r a t a , ”  w h e r e v e r  a p p e a r i n g .

I n  s u b s e c .  ( c ) ,  s u b s t i t u t e s  " I n t e n t i o n ­
a l l y  c a u s e d  o r  I n t e n t i o n a l l y  c o n t r i b u t e d ”  
f o r  “ [ w i l f u l l y  o r  w a n t o n l y ]  c a u s e d  o r  
c o n t r i b u t e d ” .

W y o m i n g .  I n  s u b s e c .  ( e ) .  I n s e r t s  " I n ­
s u r e d ”  p r e c e d i n g  r e f e r e n c e s  t o  t o r t ­
f e a s o r s ,  w h e r e v e r  a p p e a r i n g .

A d d s  a  s u b s e c t i o n  ( h ) ,  w h i c h  r e a d s :  
" W . S .  t - t - 1 1 0  t h r o u g h  1 -1 -1 1 3  d o  n o t  a f ­
f e c t  t h e  c o m n  o n  l a w  l i a b i l i t y  o f  t h e  
s e v e r a l  J o i n t  ' . o r t f e a s o r s  t o  h a v e  J u d g ­
m e n t s  r e c o v e r e d  a n d  p a y m e n t  m o d e  
f r o m  t h e m  I n d i v i d u a l l y  b y  t h e  I n j u r e d  
p a r s o n  f o r  t h e  w h o l e  I n j u r y .  T h e  r e c o v ­
e r y  o f  a  J u d g m e n t  b y  t h e  I n j u r e d  p e r s o n  
a g a i n s t  o n e  ( I )  j o i n t  t o r t f e a s o r  d o e s  n o t  
d i s c h a r g e  t h e  o t h e r  J o i n t  t o r t f e a s o r s ,  
f r o m  l i a b i l i t y  t o  t h e  I n j u r e d  p a r t y . ”

Law  Review Commentaries

C o m p a r a t i v e  c o n t r i b u t i o n .  14 J o h n  
M a r s h a l l  L . R e v .  173 (19 8 0 ) .

C o m p l e x i t i e s  o f  O k l a h o m a ' s  p r o p o r ­
t i o n a t e  s e v e r a l  l i a b i l i t y  d o c t r i n e  o f  c o m ­
p a r a t i v e  n e g l i g e n c e — Is p r o d u c t s  l i a b i l i t y  
n e x t ?  W i l l i a m  J .  M c N I c h o l s ,  35 O k l . L .  
R e v .  195 (19 82 ) .

C o n t r i b u t i o n  a m o n g  J o i n t  t o r t f e a s o r s  
In  O k l a h o m a .  K .  D a v i d  R o b e r t s .  50 
O k l . B . J .  2193 (197 9 ) .

C o n t r i b u t i o n  In  M i s s o u r i .  44 M n . L .  
R e v .  891 (19 7 9 ) .

C o n t r i b u t i o n s  a m o n g  t o r t f e a s o r s :  K f -  
f e c t s  o f  s t a t u t e s  o f  l i m i t a t i o n s  n n d  o t h e r  
t i m e  l i m i t a t i o n s .  P e t e r  B. K u t n e r ,  33 
O k l . L . R e v .  2(13 (1 9 80 ) .

N o r t h  D a k o t a  e q u i t y  f o r  t o r t f e n s o r s .  
L a r r y  K r n f t .  56 N . D . L . R e v .  67 ( 1 9 8 0 ) .

Notes of Decisions

S u p p l e m e n t a r y  I n d e x  t o  N o t e s

B a n k i n g  t r a n s a c t i o n s  19a 
B o r r o w e d  s e r v a n t  17a 
C o m p e n s a t o r y  d a m a g e s  24 
C o n s t r u c t i o n  w i t h  o t n e r  l a w s  3a  
D a m a g e s

C o m p e n s a t o r y  d a m a g e s  24 
P u n i t i v e  d a m a g e s  25 

F i d u c i a r y  r e l a t i o n s h i p s  19b 
P a r e n t - c h l l d  18a 
P u n i t i v e  d a m a g e s  2F 
Q u e s t i o n s  o f  f a c t  27 
R e v i e w ,  r i g h t  t o  a p p r a l  26 
S t r i c t  l i a b i l i t y  2 0a  
W a r r a n t y  o f  m e r c h a n t a b i l i t y  2 k b

1. P u r p o s e
J u d i c i a l  p u r p o s e  t o  e n c o u r a g e  s e t t l e ­

m e n t s  I m p l i c i t l y  u n d e r g i r d e d  e n a c t m e n t  
o f  U n i f o r m  C o n t r i b u t i o n  A m o n g  T o r t -  
F e a s o r s  A c t .  L a h o c k i  v. C o n t e e  S a n d  & 
G r a v e l  C o . .  I n c . .  1979. .198 A . 2 d  490. 41 
M d . A p p .  579. r e v e r s e d  o n  o t h e r  g r o u n d s  
410 A . 2d  1039. 286 M d .  579.

U n i f o r m  C o n t r i b u t i o n  A m o n g  T o r t ­
f e a s o r s  A c t  m a k i n g  p e r s o n s  J o i n t l y  o r  
s e v e r a l l y  l i a b l e  In  t o r t  f o r  s a m e  I n j u r y  
t o  p e r s o n  o r  p r o p e r t y  w a s  I n t e n d e d  t o  
h a v e  f u l l  b r e a d t h  a n d  w a s  n o t  I n t e n d e d  
to  b e  l i m i t e d  b y  m e a n i n g  g i v e n  p r i o r  
u s a g e  C l a r k  v. B r o o k s ,  D e l . S u p e r .  1977.
377 A . 2d  365. a f f i r m e d  391 A . 2d  747.

J o i n t  T o r t f e a s o r s  C o n t r i b u t i o n  L a w  i s
I n t e n d e d  t o  p r e v e n t  p l a i n t i f f s .  I>y t h e i r  
u n i l a t e r a l  a c t i o n s ,  f r o m  e l e c l ' n g  w h e r e  
t o  p l a c e  t h e  b u r d e n  o f  a  c o m m o n  f a u l t .  
M a r k e y  v .  S k o g ,  1974, 322 A . 2 d  513, 129 
N . J . S u p e r .  192.

S t a t u t e  a f f o r d i n g  a  r i g h t  o f  c o n t r i b u ­
t i o n  In t h o s e  I n s t a n c e s  w h e r e  t w o  o r  
m o r e  p e r s o n s  b e c o m e  J o i n t l y  l i a b l e  Ir. 
t o r t  f o r  s a m e  I n j u r y  t o  p e r s o n  r«- i r o p -  
e r t y  r e m e d i e s  u n f a i r n e s s  o f  a l i o  , n g  a  
d i s p r o p o r t i o n a t e  s h a r e  o f  p l a l n t i r f s  r e ­
c o v e r y  t o  b e  b o r n e  b y  o n e  o f  s e v e r a l  
J o i n t  t o r t - f e a s o r s  a n d  a c c o m p l i s h e s  o b ­
j e c t  o f  a c h i e v i n g  a  m o r e  e q u i t a b l e  d i s ­
t r i b u t i o n  o f  b u r d e n  a m o n g  t h o s e  l i a b l e  
i n  t o r t  f o r  s a m e  I n j u r y .  H a y o n  v .  C o c a  
C o l a  B o t t l i n g  C o .  o f  N e w  E n g l a n d ,  1978.
378 N . E . 2d  442. 375 M a s s .  644.

G o a l  o f  U n i f o r m  C o n t r i b u t i o n  A m o n g  
T o r t f e u s o r ' s  A c t  Is  e q u i t y  a m o n g  t o r t ­
f e a s o r s .  B a r t l e t t  v .  N e w  M e x i c o  W e l d ­

i n g  S u p p l y .  I n c . .  A p p .  1982, 646 l*.2d 579. 
98 N . M .  152, c e r t i o r a r i  d e n i e d  848 P . 2 d  
794, 98 N . M .  336.

U n i f o r m  C o n t r i b u t i o n  A m o n g  T o r t ­
f e a s o r s  A c t  w a s  I n t e n d e d  t o  a p p l y  w h e r e  
t w o  o r  m o r e  p a r t i e s  I n a d v e r t e n t l y  b e ­
c o m e  J o i n t  t o r t - f e i u o r s .  C i t y  n n d  B o r ­
o u g h  o f  J u n e a u  v. A l a s k a  E l e c .  L i g h t  &  
P o w e r  C o . .  A l a s k a  1981. 622 P . 2 d  954.

T h e  p r i n c i p l e s  o f  e q u i t y  w h i c h  a p p l y  
t h r o u g h  t h e  U n i f o r m  C o n t r i b u t i o n  
A m o n g  T o r t f e a s o r s  A c t  w e r e  i n t e n d e d  
t o  g o v e r n  c o n t r i b u t i o n  w h e n  o n e  d e ­
f e n d a n t  Is  f o u n d  t o  b e  I n s o l v e n t ,  a n d  
w e r e  n o t  i n t e n d e d  t o  a f f e c t  r e q u i r e m e n t  
t h a t  r e l a t i v e  d e g r e e s  o f  f a u l t  a r e  n o t  t o  
b e  c o n s i d e r e d  a s  f a c t o r  In a p p o r t i o n ­
m e n t .  A r c t i c  S t r u c t u r e s ,  I n c .  v .  VVed- 
m o r e .  A l a s k a  1979, 605 P . 2 d  426.

2. R e t r o a c t i v e  e f f e c t
I n a s m u c h  a s  c a u s e  o f  n c t l o n  f o r  c o n ­

t r i b u t i o n  a r o s e  i n  f a v o r  o f  I n s u r e r  o n  
J a n u a r y  21), 1979, w h e n  I n s u r e r  p a i d
J u d g m e n t  e n t e r e d  a g a i n s t  I t s  I n s u r e d ,  
o n e  o f  J o i n t  t o r t - f e a s o r s ,  a p p l i c a t i o n  o f  
s t a t u t e  s p e c i f i c a l l y  e n a c t e d  t o  c o m p e l  
c o n t r i b u t i o n  b e t w e e n  J o i n t  t o r t - f e n s o r s ,  
w h i c h  b e c a m e  l a w  o n  O c t o b e r  I. 1976. 
d i d  n o t  v i o l a t e  s e c t i o n  o f  O h i o  C o n s t i t u ­
t i o n  p r o h i b i t i n g  p a s s a g e  o f  r e t r o a c t i v e  
l a w s ,  n o t w i t h s t a n d i n g  f a c t  t h a t  m i s h a p  
o c c u r r e d  p r i o r  t o  e f f e c t i v e  d u t e  o f  c o n ­
t r i b u t i o n  s t a t u t e .  N a t i o n w i d e  M u t .  I n s .  
C o .  v. M a r c l n k o .  1980. 436 N . E . 2 J  551, 
  O h i o  C o m . P I .  — .

T h e  C o n t r i b u t i o n  A m o n g  T o r t - F e a s o r s  
A c t  h a s  b e e n  a m e n d e d  a s  a  r e s u l t  o f  t h e  
e n a c t m e n t  o f  t h o  c o m p a r a t i v e  n e g l i ­
g e n c e  a c t ;  t h e  e f f e c t i v e  d a t e  o f  t h e  
c o m p a r a t i v e  n e g l i g e n c e  n e t ,  J u l y  1. 1973, 
w a s  t h e  d a t e  u p o n  w h i c h  t h e  a m e n d ­
m e n t s  b e c a m e  e f f e c t i v e ,  a n d  s u c h  
a m e n d m e n t s  a p p l i e d  u  l i t i g a n t s  In  a c ­
t i o n  w h i c h  w a s  b a s e d  u p o n  f a c t s  w h i c h  
t o o k  p l a c e  s u b s e q u e n t  t o  J u l y  1. 1973. 
B a r t e l s  v .  C i t y  o f  W l l l l s t o n .  N .D .1 9 7 9 ,  
276 N . W . 2 d  113.

U n i f o r m  C o n t M b u t l o n  A m o n g  T o r t  
f e a s o r s  A c t  d i d  n o t  a p p l y  t o  a  c a s e  In  
w h i c h  f ' n a l  J u d g m e n t  w a s  e n t e r e d  p r i o r  
t o  J u . y  1. 1977. H l l l m n n  v . B r a y  L i n e s .  
I n c . .  1978. 591 P . 2 d  1332. 41 C o l o . A p p .  
493.

D e f e n d a n t  d r i v e r ,  w h o  s e t t l e d  w i t h  
p l a i n t i f f  In  w r o n g f u l  d e a t h  a c t i o n  n r l s -

60
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,nir n u t  o f  a u t o m o b i l e  c o l l i s i o n ,  c o u l d  
• i i r e v a i l  a g a i n s t  t h i r d - p a r t y  d e f e n d -  

■ n t .  D e p a r t m e n t  o f  H i g h w a y s ,  u n d e r  a  
n v o r y  o f  c o n t r i b u t i o n ,  w h e r e  s e t t l e m e n t  

'■„iH p l a c e  b e f o r e  J u l y  1, 1977, e f f e c t i v e  
r a t e  o f  U n i f o r m  C o n t r i b u t i o n  A m o n g  
l o i n i  T o r t f e a s o r s  A c t ,  a n d  h e n c e  c o s e  
v\its g o v e r n e d  h y  c o m m o n  l a w  o f  C o l o r a -  
l» u n d e r  w h i c h  c o n t r i b u t i o n  b e t w e e n  
m i n t  t o r t f e a s o r s  w a s  n o t  p e r m i t t e d .  
• U l le n s o n  v .  D e p a r t m e n t  o f  H i g h w a y s ,
; 1.7S, 5911 P . 2d  979. 41 C o lO . A p p .  <60.

U n i f o r m  C o n t r i b u t i o n  A m o n g  T o r t ­
f e a s o r s  A c t  a p p l i e d  t o  A u g u s t  1977 s e t -  
i l e m e n r  o f  t o r t  a c t i o n  e v e n  t h o u g h  a l ­
l e g e d  t o r t i o u s  c o n d u c t  o c c u r r e d  b e f o r e  
I n l y  1, 1977, t h e  e f f e c t i v e  d a t e  o f  A c t .  

S o m m e y  v .  L a c y ,  1978, 588 P . 2 d  892, 42 
I ' o l o . A p p .  1.

C o n d o l e  o p e r a t o r  w h i c h  e n t e r e d  I n t o  
• e t t l e m e n t  a f t e r  e f f e c t i v e  d a t e  o f  U n i ­
f o r m  C o n t r i b u t i o n  A m o n g  T o r t f e a s o r s  
.v e t  w i t h  p n r t l e s  I n j u r e d  a s  r e s u l t  o f  
g o n d o l a  c r a s h  o c c u r r i n g  p r i o r  t o  e f f e c ­
t i v e  d a t e  o f  A c t  c o u l d  s e e k  c o n t r i b u t i o n  
f r o m  p a r t i e s  c h a r g e d  a s  J o i n t  t o r t - f e a ­
s o r s .  C o n i a r i s  v .  V n l l  A s s o c i a t e s .  I n c . ,  
1978, 580 P . 2d  224, 190 C o l o .  392.

U n i f o r m  C o n t r i b u t i o n  A m o n g  T o r t ­
f e a s o r s  A c t  d o e s  n o t  a f f e c t  a n y  v e s t e d  
r i g h t s  o f  t o r t - f e a s o r s  o r  c r e a t e  a n y  n e w  
o b l i g a t i o n s  In  r e s p e c t  t o  t h e i r  t o r t  l i a ­
b i l i t y  n n d  t h u s  c a n  c o n s t i t u t i o n a l l y  b e  
a p p l i e d  t o  p e n d i n g  c a s e s  e v e n  t h o u g h  
a c t i o n s  g i v i n g  r i s e  t o  t o r t  l i a b i l i t y  p r e ­
d a t e  p a s s a g e  o f  A c t .  V i l l a g e  o f  K l  P o r ­
t a l  v .  C i t y  o f  M i a m i  S h o r e s ,  F l a . 1978. 
362 S o . 2 d  275.

3 a .  C o n s t r u c t i o n  w i t h  o t h e r  l a w s
P e n n s y l v a n i a ' s  c o m p a r a t i v e  n e g l i ­

g e n c e  s t a t u t e  w a s  n o t  a p p l i c a b l e  In  
m e a s u r i n g  c o n t r i b u t i o n  a m o n g  J o i n t  
t o r t - f e a s o r s ,  t o u g h  s e t t l e m e n t  w i t h  
p l a i n t i f f  a n d  e x e c u t i o n  o f  g e n e r a l  r e ­
l e a s e  o c c u r r e d  a f t e r  t h e  s t a t u t e  w a s  
In  e f f e c t ,  w h e r e  t h e  u n d e r l y i n g  t o r t  o c ­
c u r r e d  b e f o r e  t h o  s t a ' u t e ' B  e f f e c t i v e  
d a t e .  S l a u g h t e r  v . P e n n s y l v a n i a  X -  
R a y  C o r p . ,  C .A . P a . 1 9 8 1 ,  638 K .2 d  639.

N e w  J e r s e y  J o i n t  T o r t f e a s o r s  C o n t r i ­
b u t i o n  L a w  a l l o w i n g  c o n t r i b u t i o n  i n  r e ­
g a r d  t o  a  " w r o n g f u l  a c t "  d o e s  n o t  
b a r  u n  a c t i o n  f o r  c o n t r i b u t i o n  h a s e d  o n  
a  l i a b i l i t y  a r i s i n g  w i t h o u t  f a u l t  u n d e r  
s t a t u t e  m a k i n g  a  b a n k  w h i c h  p a y s  a n  
I n s t r u m e n t  o n  a  f o r g e d  e n d o r s e m e n t  a b ­
s o l u t e l y  l i a b l e  f o r  c o n v e r s i o n .  T o r m o  v. 
Y o r m a r k .  D . C . N . J . 1 9 7 5 .  398 F . S u p p .  1159.

T h e  T o r t  C l a i m s  A c t  I s  n o t  I n c o m p a t i ­
b l e  w i t h  a n d ,  h e n c e ,  s h o u l d  b e  r e a d  t o ­
g e t h e r  w i t h  t h e  J o i n t  T o r t f e a s o r s  C o n ­
t r i b u t i o n  L a v / .  E z z l  v .  D e L a u r e n t l s ,  
I960, 412 A . 2d  1342. 172 N . J . S u p e r .  592.

T o r t  C l a i m s  A c t  m u s t  b e  r e a d  I n  p a r i  
m a t e r i a  w i t h  J o i n t  T o r t f e a s o r s  C o n ­
t r i b u t i o n  L a w  t o  t h o  e x t e n t  n o t  i n c o n ­
s i s t e n t .  P o l y a r d  v .  T e r r y ,  1977, 372 A .  
2d 378, 148 N . J . S u p e r .  202. r e v e r s e d  o n  
o t h e r  g r o u n d s  390 A . 2 d  653. 160 N . J .  
S u p e r .  497, a f f i r m e d  401 A . 2 d  532. 79 N . J .  
54T.

W o r k m e n ' s  C o m p e n s a t i o n  A c t  u n d  
J o i n t  T o r t f e a s o r s  C o n t r i b u t i o n  A c t  m u s t  
b e  r e a d  I n  p a r i  m a t e r i a .  S c h w e l z e r  v .  
E l o x  D i v i s i o n  o f  C o l t  I n d u s t r i e s .  1975. 
336 A . 2d  73. 133 N . J . S u p e r .  297, a f f i r m e d  
359 A . 2 d  857. 70 N . J .  280.

N o t h i n g  i n  e i t h e r  t h e  t e x t ,  h i s t o r y  o r  
p o l i c y  o f  t h e  N e w  J e r s e y  T o r t  C l a i m s  
A c t  m a n d a t e s  t h e  a b r o g a t i o n  o r  l i m i t a ­
t i o n  o f  t h e  r i g h t  o f  c o n t r i b u t i o n  a s  l e g ­
i s l a t i v e l y  e s t a b l i s h e d  a n d  J u d i c i a l l y  c o n ­
s t r u e d .  M a r k e y  v .  S k o g ,  1974, 322 A .2 d  
513, 129 N . J . S u p e r .  192.

I n  r e c o n c i l i n g  p r o v i s i o n s  o f  C o n t r i b u ­
t i o n  A m o n g  T o r t - F e a s o r s  A c t  n n d  t h e
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c o m p a r a t i v e  n e g l i g e n c e  a c t .  S u p r e m e  
C o u r t  w o u l d  a v o i d  a  c o n s t r u c t i o n  w h i c h  
w o u l d  p e r m i t  I m p o s i t i o n  o f  g r e a t e r  l i a ­
b i l i t y  o n  n o n r e l e a s e d  t o r t - f e a s o r  w i t h  a  
r i g h t  o f  c o n t r i b u t i o n  In  m u l t i p l e - p a r t y  
t o r t - f e a s o r  s i t u a t i o n ;  s u c h  c o n s t r u c t i o n  
w o u l d  n o t  b e  In  a c c o r d a n c e  w i t h  b a s i c  
c o n c e p t s  o f  J u s t i c e .  B a r t e l s  v. C i t y  o f  
W l l l l s t o n .  1979. 276 N . W . 2 d  113.

I n  a c t i o n  f o r  n e g l l g e r . e e  a r i s i n g  u n d e r  
c o m p a r a t i v e  n e g l i g e n c e  a c t .  w h e n  d e t e r ­
m i n i n g  r i g h t  o f  t o r t - f e a s o r  t o  c o n t r i b u ­
t i o n .  t h e  p r o r a t a  s h a r e s  o f  c o m m o n  l i a ­
b i l i t y  a r e  t o  b e  d e t e r m i n e d  In  p r o p o r t i o n  
t o  t h e  p e r c e n t a g e  o f  n e g l i g e n c e  a t t r i b u t ­
a b l e  t o  e a c h  t o r t - f e a s o r  u n d e r  t h o  c o m ­
p a r a t i v e  n e g l i g e n c e  a c t .  Id .

E l e c t r i c  u t i l i t y  e m p l o y i n g  l i n e m a n  I n ­
j u r e d  In  f a l l  f r o m  p o l e  w a s  I m m u n e ,  u n ­
d e r  W o r k e r s '  C o m p e n s a t i o n  A c t ,  f r o m  
c l u l m  f o r  I n d e m n i t y  m a d e  b y  l i n e m a n ' s  
b e l t  m a n u f a c t u r e r  f o u n d  t o  h a v e  b e e n  
n e g l i g e n t  In  c a u s i n g  l i n e m a n ' s  . ' a ll .  W .  
M .  I l n s h l l n  C o .  S m i t h ,  i r S 2 ,  643 S . W .  
2d  526. 277 A r k .  40b

A l l e g e d  n e g l i g e n t  p r e m i s e s  o w n e r ' s  
c l a i m  f o r  c o n t r i b u t i o n  a g a i n s t  h o s p i t a l  
w h o s e  a l l e g e d  n e g l i g e n c e  a g g r a v a t e d  I n ­
j u r i e s  w h i c h  o c c u r r e d  o n  t h e  p r e m i s e s  
w a s  a  m e d i c a l  m a l p r a c t i c e  c l a i m  t h a t  
c o u l d  n o t  b e  r a i s e d  In  p e r s o n u l  i n j u r y  
a c t i o n  w i t h o u t  b e i n g  f i r s t  p r e s e n t e d  lo  
m e d i c a l  l i a b i l i t y  m e d i a t i o n  p a n e l  In  a c ­
c o r d a n c e  w i t h  s t a t u t e  p r o v i d i n g  t h a t  
p e r s o n  o r  r e p r e s e n t a t i v e  c l a i m i n g  d a m ­
a g e s  b y  r e a s o n  o f  I n j u r y ,  d e a t h  o r  m o n ­
e t a r y  l o s s  a n  a c c o u n t  o f  a l l e g e d  m a l ­
p r a c t i c e  b y  h e a l t h  m a i n t e n a n c e  o r g a n i ­
z a t i o n  s h a l l  s u b m i t  c l a i m  t o  a p p r o p r i a t e  
m e d i c a l  l i a b i l i t y  m e d i a t i o n  p a n e l  b e f o r e  
c l a i m  m a y  b e  f i l e d  In  s t a t e  c o u r t .  W a l t  
D i s n e y  W o r l d  C o .  v .  M e m o r i a l  H o s p i t a l .  
F l a . A p p . 1 9 7 8 ,  363 S o . 2 d  593.

5. L a w  g o v e r n i n g
T h o u g h  t h e  t i m e  w h e n  e n t i t l e m e n t  l o  

c o n t r i b u t i o n  c o m e s  I n t o  b e i n g  Is  w h e n  
t h e  c o m m o n  l i a b i l i t y  o f  t h e  t o r t - f e a s o r s  
t o  t h e  c l a i m a n t  Is  e x t i n g u i s h e d ,  i t  Is  t h e  
l a w  in  e f f e c t  a t  t h e  m o m e n t  o f  t h e  I n j u ­
r y  t h n t  d e t e r m i n e s  t h e  r e s p o n s i b i l i t i e s  
o f  t h e  t o r t - f e a s o r s  n m o n g  t h e m s e l v e s .  
S l a u g h t e r  v. P e n n s y l v a n i a  X - R a y  C o r p . ,
C . A . H a .  1981. 638 F . 2 d  639.

U o v e r n m e n l a l  I n t e r e s t  o f  P e n n s y l v a n ­
i a  In d e m a n d i n g  a c c o u n t a b i l i t y  o f  I t s  
c o r p o r a t i o n s  w a s  p a r a m o u n t  t o  I n t e r e s t  
o f  N e w  J e r s e y  i n  g r a n t i n g  c h a r i t a b l e  
I m m u n i t y  t o  d e f e n d a n t  u n i v e r s i t y  in  r e ­
s p e c t  t o  c l u l m  t h a t  i n j u r i e s  s u s t a i n e d  b y  
p l a i n t i f f  w h i l e  p a r t i c i p a t i n g  In  c o o p e r a ­
t i v e  e d u c a t i o n  p r o g r a m  w e r e  c a u s e d  b y  
n e g l i g e n c e  o f  u n i v e r s i t y  I n  f a l l i n g  t o  a d ­
e q u a t e l y  I n s p e c t  a n d  s u p e r v i s e  a r e a  
w h e r e  p l a i n t i f f  w n s  r e q u i r e d  t o  w o r k  I n ­
a s m u c h .  a s  d e f e n d a n t  w a s  I n c o r p o r a t e d  
i n  P e n n s y l v a n i a  a n d  I t  w a s  I n a p p r o p r i ­
a t e  u n d e r  c i r c u m s t a n c e s  f o r  N e w  J e r ­
s e y  a s  s i t u s  o f  I n j u r y  t o  d e n y  r i g h t  g i v ­
e n  c l e i m a n t s  u n d e r  P e n n s y l v a n i a  L a w  
t o  s u e  n o n p r o f i t  c o r p o r a t i o n s .  W u e r f f e l  
v .  W e s t l n g h o u s e  C o r p . .  1977. 372 A . 2d 
659. 148 N . J . S u p e r .  327.
6. D e f i n i t i o n s

F o r  p u r p o s e s  o f  U n i f o r m  C o n t r i b u t i o n  
A m o n g  T o r t f e a s o r s  A c t .  p l a i n t i f f ' s  s u i t  
f o r  b r e a c h  o f  I m p l i e d  w a r r a n t y  b r o u g h t  
a g a i n s t  s u p e r m a r k e t  a r i s i n g  f r o m  I n j u r y  
t o  p l a l n t l . - i ’s  t o o t h  a l l e g e d l y  c a u s e d  b y  
s u b s t a n c e  In  a  m e a t  p r o d u c t  3 0 ld  b y  s u ­
p e r m a r k e t  c o u l d  b e  a  " c l a i m  In  t o r t "  
w h i c h  w o u l d  a l l o w  p l a i n t i f f  t o  c l a i m  t h e  
r o l e  o f  a n  I n j u r e d  p e r  > >n u n d e r  A c t .  
L o h  v .  S a f e w a y  S t o r e s ,  I n c . ,  1980, 422 
A . 2d 16. 47 M d . A p p .  110.

U n d e r  t h e -  J o i n t  T o r t f e a s o r ’s  C o n t r i ­
b u t i o n  A c t ,  a  d e f e n d a n t  w h o s e  r e s p o n s i ­
b i l i t y  a r i s e s  o u t  o f  s t r i c t  l i a b i l i t y  a n d
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§ 1 CONTRIBUTION A M O N G  TORTFEASORS
Note 6
a n o t h e r  d e f e n d a n t  w h o s e  r e s p o n s i b i l i t y  
i ■ d u e  t o  n e g l i g e n c e  m a y  b e  J o i n t  t o r t ­
f e a s o r s .  C a r t e l  C a p i t a l  C o r p .  v .  F i r e c o  
o f  N e w  J e r s e y .  1980. 410 A . 2 d  674. 81 N .  
J .  548. 19 A . L . R . 4 t h  310.

C o u n t y ,  w h o s e  n e g l i g e n c e  w a s  l e s s  
t h a n  p l a i n t i f f s  n e g l i g e n c e  a n d  l e s s  t h a n  
t h a t  o f  g a s  c o m p a n y  w h o s e  n e g l i g e n c e  
e x c e e d e d  p l a i n t i f f s  n e g l i g e n c e ,  w n s  n o t  
a  " J o i n t  t o r t f e a s o r "  f o r  p u r p o s e s  o f  
J o i n t  T o r t f e a s o r s  C o n t r i b u t i o n  L a w ;  
t h u s ,  g a s  c o m p a n y  w a s  n o t  e n t i t l e d  t o  
c o n t r i b u t i o n  f r o m  c o u n t y  b u t  w a s  r e -  

u l r e d  t o  p a y  e n t i r e  J u d g m e n t  m i n u s  
e d u c t i o n  f o r  p l a l n t l r f s  c o n t r i b u t o r y  

n e g l i g e n c e .  N o r a  v .  L i v i n g s t o n  T p . ,  
1980, 410 A . 2d 278, 171 N . J . S u p e r .  579.

T r i a l  c o u r t  c o u l d  p r o p e r l y  d e t e r m i n e  
t h a t  w h e r e  d e f e n d a n t  w a s  d i r e c t l y  l i a b l e  
t o  I n j u r e d  p l a i n t i f f  I t  w a s  a  j o i n t  t o r t ­
f e a s o r  a n d  c o u l d  b e  o r d e r e d  to  p a y  c o n ­
t r i b u t i o n  t o  o n e  c o d e f e n d a n t  a s  w e l l  a s  
*.o I n d e m n i f y  a n o t h e r  c o d e f e n d a n t .  J o n -  
n e l t  v .  C o l o r a d o  F u e l  & I r o n  C o r p . ,  1980, 
398 N . E . 2d  755, 9  M o s s . A p p .  823.

T e r m  " l i a b l e  I n  t o r t , ”  a s  u s e d  In  s t a t ­
u t e  a f f o r d i n g  a  r i g h t  t o  c o n t r i b u t i o n  In 
t h o s e  I n s t a n c e s  w h e r e  t w o  o r  m o r e  p e r ­
s o n s  b e c o m e  J o i n t l y  l i a b l e  In t o r t  f o r  
s a m e  I n j u r y  t o  p e r s o n  o r  p r o p e r t y .  Is 
b r o a d  I n  s c o p e  a n d  n o t  s u i t a b l e  l a n ­
g u a g e  f o r  I m p l y i n g  a  n a r r o w  o r  r e s t r i c t ­
e d  r a n g e  o f  a p p l i c a t i o n  w i t h i n  f r a m e ­
w o r k  o f  p o t e n t i a l  t o r t  d e f e n d a n t s .  H a y -  
o n  v .  C o c a  C o l a  B o t t l i n g  C o .  o f  N e w  
E n g l a n d .  1978, 378 N , E . 2 d  442, 375  M a s s .  
644.
7. C o m m o n  l a w

A b s e n t  a n y  c o n t r a c t u a l  r i g h t ,  b u s i n e s s  
w o u l d  h a v e  n o  r i g h t  o f  c o n t r i b u t i o n  o r  
I n d e m n i f i c a t i o n  a g a i n s t  I n d e p e n d e n t  
c o n t r a c t o r  a s  j o i n t  t o r t - f e a s o r  u n d e r  
M i s s i s s i p p i  l a w -  If b o t h  a c t u a l l y  c o n ­
t r i b u t e d  t o  a c c i d e n t ,  n e i t h e r  h a s  c o m -  
m o n - l a w  r i g h t  o f  c o n t r i b u t i o n  a g a i n s t  
t h e  o t h e r .  R a m s e y  v .  G e o r g i a - P a c i f i c  
C o r p . .  C . A . M i s s .  1979, 597 F .2 d  830, o n  
r e m a n d  518 F . S u p p .  393.

T h i r d - p a r t y  d e f e n d a n t ,  a n  e n g i n e e r i n g  
f i r m .  In  c o m p l a i n t  s e e k i n g  c o n t r i b u t i o n  
o n  t h e o r y  t h a t  f i r m  n e g l i g e n t l y  s u p e r ­
v i s e d ,  t e s t e d .  I n s p e c t e d  a n d  e x a m i n e d  
c o n s t r u c t i o n  w o r k  p e r f o r m e d  b y  c o n ­
t r a c t o r .  w h i c h  w a s  d e f e n d a n t  In  s u i t  f o r  
d a m a g e s  f o r  I n j u r i e s  a r i s i n g  f r o m  g a s  
e x p l o s i o n ,  w a s  p r o t e c t e d  a t  c o m m o n  l a w  
w i t h o u t  a g r e e m e n t  If I t s  l i a b i l i t y  w e r e  
p u r e l y  v i c a r i o u s .  S h e a  v .  B a y  S t a t e  
G a s  C o . .  1981, 418 N . E . 2d  597. 383 M a s s .  
218.

8 .  G e n e r a l l y
U n d e r  P e n n s y l v a n i a  l a w ,  r i g h t  t o  c o n ­

t r i b u t i o n  In  t o r t  a c t i o n  a - I s e s  o n l y  
a m o n g  j o i n t  t o r t - f e a s o r e .  T e a c h  v .  U .
S . .  D . C . P a . 1982, 546 F . S u p p .  526.

M i s s i s s i p p i  J o i n t  t o r t - T e a s o r  c o n t r i b u ­
t i o n s  s t a t u t e  p r o v i d e s  f o r  c o n t r i b u t i o n  
o n l y  a m o n g  j u d r m e n t  d e b t o r s .  R a m s e y  
v .  G e o r g i a - P a c i f i c  C o r p .  C . A . M i s s .  1379. 
597 F . 2 d  891), o n  r e m a n d  518 F . S u p p .  393.

C o n t r i b u t i o n  w i l l  n o t  a r i s e  f r o m  d i s ­
t i n c t  c a u s e s  o f  a c t i o n ,  r e g a r d l e s s  o f  h o w  
s i m i l a r  t h e  e v e n t s  m a y  h a v e  b e e n  o r  
h o w  c l o s e  In t i m e  t h e y  m a y  h a v e  o c ­
c u r r e d .  K l o t z  v .  S u p e r i o r  E l e c .  P r o d ­
u c t s  C o r p . ,  D . C . P a .  198U, 498 F . S u p p .  
1099.

E x c e p t  a s  p r o v i d e d  b y  s t a t u t e ,  t h e r e  
i s  n o  r i g h t  o f  c o n t r i b u t i o n  In  M i s s i s s i p p i  
w h e r e  t h e  p a r t i e s  a r e  j o h  I t o r t - f e a s o r s .  
H a r t f o r d  A c c .  &  I n d e m .  C i .  v .  M i t c h e l l  
B u l c k - P o n i l o c  a n d  E q u i p m e n t  C o . .  D .
O . M i s s .  1979. 479 F . S u p p .  345.

U n d e r  l a w  o f  M l B s . s s i p p I ,  t h e r e  i s  n o  
a p p o r t i o n m e n t  o r  c o n t r i b u t i o n -  b e t w e e n  
o n e  o r  m o r e  o r  a l l  o f  p a r t i e s  g u i l t y  o f  
t o r t i o u s  c o n d u c t .  H o o d  D e a l e r s

T r a n s p o r t  C o . ,  D . C . M I s s . 1 9 7 9 .  472  F .  
S u p p .  250.

I n  R h o d e  I s l a n d ,  c o n t r i b u t i o n  I s  g e n ­
e r a l l y  a v a i l a b l e  b e t w e e n  J o i n t  t o r t ­
f e a s o r s  f o r  n e g l i g e n t  a c t s  t h a t  a r e  t h e  
c o n c u r r i n g  c a u s e s  o f  p l a i n t i f f ' s  I n j u r y .  
T e s t a  v .  W l n q u l s t ,  D . C . R . L 1 9 7 8 ,  451  F .  
S u p p .  388.

T e n n e s s e e ' s  a d o p t i o n  o f  U n i f o r m  C o n ­
t r i b u t i o n  A m o n g  T o r t - F e a s o r s  A c t  l a  I n ­
t e r p r e t e d  a s  h a v i n g -  c h a n g e d  s u b s t a n ­
t i v e  l a w  o f  c o n t r i b u t i o n  o f  T e n n e s s e e .  
P l n z e r  v .  W o o d .  D . C . T e n n .  1979, 82 F . R .  
D . 607.

O n e  w h o  Is s t a t u t o r i l y  l i a b l e  m a y  
n o n e t h e l e s s  r e c o v e r  c o n t r i b u t i o n  f r o m  
a n o t h e r  t o r t - f e a s o r  p u r s u a n t  t o  J o i n t  
T o r t f e a s o r s  C o n t r i b u t i o n  A c t .  P e t e r B c n  
v .  T o l s t o w ,  1982, 445 A . 2 d  84. 184 N . J .  
S u p e r .  84.

T h e r e  a r „  t w o  p r e r e q u i s i t e s  t o  r i g h t  o f  
c o n t r i b u t i o n  a m o n g  n e g l i g e n t  p a r t i e s ;  
c o m m o n  l i a b i l i t y  b e c a u s e  o f  s u c h  n e g l i ­
g e n c e  a n d  p a r t y  c l n l m i n g  c o n t r i b u t i o n  
p a i d  m o r e  t h a n  i t s  s h a r e  o f  c o m m o n  l i a ­
b i l i t y .  N o r a  v . L i v i n g s t o n  T p . ,  1980, 410 
A . 2d  278, 171 N . J . S u p e r .  579.

O n l y  r e q u i r e m e n t  f o r  e l i g i b i l i t y  u n d e r  
L ' n i f o r m  C o n t r i b u t i o n  A m o n g  T o r t ­
f e a s o r s  A c t  Is  t h a t  p e r s o n s  J o i n t l y  o r  
s e v e r a l l y  bn  l i a b l e  i n  t o r t  f o r  s a m e  I n j u ­
r y  t o  p e r s o n  o r  p r o p e r t y .  C l a r k  v .  
B r o o k s .  D e l . S u p e r . 1 9 7 7 ,  377 A . 2 d  366, a f ­
f i r m e d  391 A , 2d  747.

R e l a t i o n s h i p  a m o n g  t h e m s e l v e s  o f  
t h o s e  l i a b l e  t o  I n j u r e d  p a r t y  o r  a  c o m ­
m o n  b a s i s  o f  l i a b i l i t y  Is  n o t  a  f a c t o r  In  
d e t e r m i n i n g  e l i g i b i l i t y  u n d e r  U n i f o r m  
C o n t r i b u t i o n  A m o n g  T o r t f e a s o r s  A c t .  
Id .

I n  t h e  a b s e n c e  o f  a  c l e a r  l e g i s l a t i v e  
m a n d a t e  t o  t h e  c o n t r a r y ,  t h e  It t e r e s t  o f  
t h e  S l a t e  b o t h  In  o b t a i n i n g  r e p o s e  a n d  
In  h a v i n g  a  t i m e l y  o p p o r t u n i t y  f o r  t h e  
I n v e s t i g a t i o n  o f  c l a i m s  a g a i n s t  I t  m u B t  
y i e l d  t o  t h e  o v e r r i d i n g  e q u i t i e s  w h i c h  
u n d e r p i n  t h e  c o n t r i b u t i o n  l u w s .  M a r k e y  
v .  S k o g .  1974, 322 A . 2 d  613, 129 N . J .  
S u p e r .  192,

E s s e n t i a l  e l e m e n t s  f o r  c o n t r i b u t i o n  In 
t o r t  u c t l u n  u r e  c o m m o n  l i a b i l i t y  o f  j o i n t  
t o r t - f e a s o r s  t o  a n  I n j u r e d  p a r t y  a n d  
p a y m e n t  b y  o n o  o f  t o r t - f e a s o r s  o r  m o r e  
t h a n  h i s  s h a r e  n f  t h a t  l i a b i l i t y .  N a t i o n ­
w i d e  M u t .  I n s .  Co . v. M a r c l n k o ,  1980, 
436 N . E . 2 d  5 5 1 ,  O h i o  C o m . P I .  .

B a s i s  f o r  c o n t r i b u t i o n  l i e s  In  t h e  r e l a ­
t i o n s h i p  b e t w e e n  t o r t - f e a s o r s  t h e m ­
s e l v e s .  n o t  o n  t h e i r  c o m m o n  l i a b i l i t y  t o  
t h e  i n j u r e d  p a r t y .  Id .

J o i n t  t o r t - f e a s o r ,  w h o  p a y s  m o r e  t h a n  
h i s  p r o p o r t i o n a t e  s h a r e  o f  c o m m o n  l i a ­
b i l i t y  a f t e r  e f f e c t i v e  d a t e  o f  C o n t r i b u ­
t i o n  A m o n g  J o i n t  T o r t f e a s o r s  A c t  a s  r e ­
s u l t  o f  I n j u r y  w h i c h  w a s  s u f f e r e d  p r i o r  
t o  e f f e c t i v e  d a t e  o f  A c t .  m a y  a s s e r t  
c l a i m  t o  r e c o v e r  a m o u n t  w h i c h  h e  p a i d  
In  e x c e s s  o f  h i s  p r o p o r t i o n a t e  s h a r e  o f  
c o m m o n  l i a b i l i t y .  N a t i o n a l  M u t .  I n s .  
C o .  v .  W h l t m e r .  1982, 435 N . E . 2 d  1121, 70 
O h i o  S t . 2d 149, 24 0 . 0 . 3 d  2-,8.

L a n g u a g e  o f  s t a t u t e  p r o v i d i n g  t h a t  
w h e n  t w o  o r  m o r e  p e r s o n s  b e c o m e  
J o i n t l y  l i a b l e  In  t o r t  f o r  s a m e  I n j u r y  t o  
p e r s o n  o r  p r o p e r t y ,  t h e r e  e h e i !  b e  r i g h t  
o f  c o n t r i b u t i o n  a m o n g  t h e n  r e q u i r e s  
t h a t  p o t e n t i a l  c o n t r i b u t o r  bo  d i r e c t l y  
l i a b l e  t o  p l a i n t i f f .  L i b e r t y  M u t .  I n n .  C o .  
v .  W e s t e r l l n d .  1978. 373 N . K . 2 d  i f  I .  374 
M a s s .  524. .  .

R i g h t  o f  c o n t r i b u t i o n  la  o f  s t a t u t o r y  
o r i g i n  In  S o u t h  D a k o t a .  D e h n  v .  P r o u -  
t y .  S . D .  1982. 321 N . W . 2d 534.

E a c h  j o i n t  t o r t - f e a s o r  I s  r e s p o n s i b l e  
f o r  w r o n g  a n d  t h e y  m a y  b e  s u e d  J o i n t l y  
o r  s e v e r a l l y ,  s u b j e c t  . l o w e v e r .  t o  r i g h t  
o f  c o n t r i b u t i o n  a m o n g  t h e m ,  w h i c h  
r i g h t  m a y  h e  e x e r c i s e d  b y  d e f e n d i n g
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p a r t y  In  p r i n c i p a l  a c t i o n .  W h i t i n g  v. 
H o f f l n o .  1980. 294 N . W . 2 d  921. -----  S . D .

C o m p a r a t i v e  n e g l i g e n c e  s t a t u t e  d o e s  
n o t  a f f e c t  a c t i o n  f o r  c o n t r i b u t i o n  b e ­
t w e e n  t w o  J o i n t  t o r t - f e a s o r s  t i n d e r  U n i ­
f o r m  C o n t r i b u t i o n  A m o n g  J o i n t  T o r t ­
f e a s o r s  A c t .  L i b e r t y  M u t .  I n s .  C o .  v . 
G e n e r a l  M o t o r s  C o r p . ,  1982. 653 P . 2 d  96. 
—  H a w a i i  — .

W h e r e  b o t h  n e g l i g e n c e  a n d  s t r i c t  
p r o d u c t s  l i a b i l i t y  s o u n d e d  In  t o r t ,  q u e s ­
t i o n  o f  c o n t r i b u t i o n  b e t w e e n  d e f e n d a n t  
t o r t - f e a s o r s  w a s  p r o p e r l y  d e c i d e d  u n d e r  
t h e  U n i f o r m  C o n t r i b u t i o n  A m o n g  T o r t ­
f e a s o r s  A c t  a s  a d o p t e d  In  N e w  M e x i c o .  
S a n c h e *  v .  C i t y  o f  E s o a n o l a ,  A p p .1 9 8 0 ,  
615 P . 2 d  993, 94 N . M .  993.

I n  c a s e  w h i c h  I n v o l v e s  I n j u r y  t h a t  Is  
n o t  d i v i s i b l e ,  a p p o r t i o n m e n t  c a n n o t  r a ­
t i o n a l l y  b e  a p p l i e d .  C h r y s l e r  C o r p .  v . 
T o d o r o v l c h ,  W y o .1 9 7 8 ,  580 P . 2 d  1123.

J u r i s d i c t i o n  i n  m a t t e r s  c o n c e r n i n g  
c o n t r i b u t i o n  i s  c o n c u r r e n t l y  In c o u r t s  o f  
l a w  a n d  c o u r t s  o f  e q u i t y .  C e l o t e x  C o r p .  
v .  C a m p b e l l  R o o f i n g  a n d  M e t a l  W o r k s .  
I n c . ,  M ls s .1 9 7 7 .  352 S o .2 d  1316.
9 .  N a t u r e  o f  r i g h t

R e c o v e r y  u n d e r  t h e  P e n n s y l v a n i a  U n i ­
f o r m  C o n t r i b u t i o n  A m o n g  T o r t f e a s o r s  
A c t  Is a  r e c o v e r y  In  a s s u m p s i t  o r  c o n ­
t r a c t  r a t h e r  t h a n  In  t o r t .  M a t t e r  o f  
R e a d i n g  C o . .  P , C . P a . t 9 7 5 .  401 F . S u p p .  
1249.

C o n t r i b u t i o n .  I n d e m n i t y  a n d  a p p o r ­
t i o n m e n t  a r e  e a c h  p r o c e d u r e s  t o  a p ­
p r o x i m a t e  a n  e q u i t a b l e  d i v i s i o n  o f  r e ­
s p o n s i b i l i t y  b e t w e e n  d e f e n d a n t s  w h o  a r e  
J o i n t l y  l i a b l e  t o  p l a i n t i f f  a n d .  s.b s u c h ,  
e q u i t a b l e  p r i n c i p l e s  a r e  a p p l i e d .  E m -  
b r o y  v .  B o r o u g h  o f  W e s t  M i f f l i n ,  1978, 
390 A . 2d  765. 257 P a . S u p e r .  168.

C l a i m  f o r  c o n t r i b u t i o n  Is  n c l l o n  s e p a ­
r a t e  a n d  d i s t i n c t  f r o m  u n d e r l y i n g  t o r t ;  
r i g h t s  a n d  o b l i g a t i o n s  o f  t o r t - f e a s o r s  
f l o w ,  n o t  f r o m  t o r t ,  b u t  f r o m  J u d g m e n t  
o r  s e t t l e m e n t  '' e l f .  C o n i a r l s  v .  V a i l  
A s s o c i a t e s .  In , . . .  1978. 586 P . 2 d  224, 196 
C o l o .  392.

S u i t  f o r  c o n t r l h u t l u n  is.  w h e t h e r  in  
e q u i t y  o r  a t  l a w .  n o t  e x  d e l i c t o  i n  n a ­
t u r e .  S e c u r i t y  F i r e  P r o t e c t i o n  C o . .  I n c .  
v . C i t y  o f  R i p l e y .  T e n n . A p p . 1 9 8 0 ,  608  S .  
W . 2 d  874.

10. C o m m a c i  l i a b i l i t y
R i g h t  o f  c o n t r i b u t i o n  m u s t  a r i s e  f r o m  

t h e  d u t y  e a c h  o f  t h e  w r o n g d o e r s  o w e s  t o  
t h e  i n j u r e d  p a r t y  a n d  n o t  f r o m  a n y  o b l i ­
g a t i o n s  o f  t n e  w r o n g d o e r s  a m o n g  t h e m ­
s e l v e s .  F l 8 c h b a c h  &  M o o r e  I n t e r n .  
C o r p .  v . C r a n e  B a r g  R -1 4 .  C . A . M d . 1980, 
032 F . 2 d  1123.

W h e r e  o u t c o m e  o f  c l a i m  o f  d e f e n d a n t  
I "  I t e d  S t a t e s  a g a i n s t  t h i r d - p a r t y  d e ­
f t  l a n t  w a s  n o l  d e r i v a t i v e  o f  o r  d e t e r -  
i u . . . e d  b j  o u t c o m e  o f  p l a i n t i f f ' s  c l a i m  
a g a l r . i t  U n i t e d  S t a t e s ,  t h e r e  w a s  a l l e g a ­
t i o n  o f  s e p a r a t e  a n d  n o t  J o i n t  t o r t s ,  a n d ,  
u n d e r  P e n n s y l v a n i a  l a w ,  c o n t r i b u t i o n  
w a s  n o t  a p p r o p r i a t e .  T e s c h  v . U .  S . .
D . C . P a . 1982, 546 F . S u p p .  526.

U n d e r  X ' e n n s y l v a n l a  l a w ,  t w o  p e r s o n s  
a r e  n o t  a c t i n g  J o i n t l y  f o r  p u r p o s e s  o f  
c o m m i t t i n g  J o i n t  t o r t  If a c t s  o f  o r i g i n a l  
w r o n g d o e r  a n d  J o i n t  t o r t - f e a s o r  a r e  s e v ­
e r a b l e  a s  t o  t i m e ,  n e i t h e r  h a v i n g  o p p o r ­
t u n i t y  t o  g u a r d  a g a i n s t  o t h e r ' s  a c t s  a n d  
e a c h  b r e a c h i n g  d i f f e r e n t  d u t y  o w e d  t o  
p l a i n t i f f .  I d .

I n  p r i n c i p l e ,  r i g h t  o f  c o n t r i b u t i o n  
r e s t s  u p o n  c o m m o n  l i a b i l i t y  o f  w r o n g ­
d o e r s  f o r  l o s s  n o t w i t h s t a n d i n g  f a c t  t h a t  
l i a b i l i t y  o f  e a c h  w r o n g d o e r  m a y  r e s t  o n  
d i f f e r e n t  g r o u n d ;  h e  / e v e r ,  a n y  e n t i t l e ­
m e n t  t o  c o n t r i b u t i o n  w h i c h  a  c o n c u r r e n t

Note 10
w r o n g d o e r  m a y  h a v e  f r o m  a n o t h e r  c u l ­
p a b l e  p a r t y  a r i s e s  f r o m  d u t y  e a c h  o f  
w r o n g d o e r s  o w e s  t o  i n j u r e d  p a r t y ,  n s  
o p p o s e d  t o  o b l i g a t i o n  r u n n i n g  a m o n g  
t h e m s e l v e s .  F i s c h h a c h  &  M o o r e  I n t e r n .  
C o r p .  v. C r a n e  B a r g e  R  14. D .O .M d .1 9 7 9 ,  
176 F . S u p p .  282. a f f i r m e d  632 F . 2 d  1123.

M i s s i s s i p p i  s t a t u t e  g o v e r n i n g  a p p o r ­
t i o n m e n t  o r  c o n t r i b u t i o n  Is  a p p l i c a b l e  
o n l y  In  a n  a c t i o n  f o r  d a m a g e s  w h e r e  
J u d g m e n t  Is  r e n d e r e d  a g a i n s t  t w o  o r  
m o r e  d e f e n d a n t s  J o i n t l y  a n d  s e v e r a l l y  o s  
J o i n t  t o r t - f e a s o r s  a n d  Is i n a p p l i c a b l e  In 
s i t u a t i o n  w h e r e  d e f e n d a n t  Is s u e d  a l o n e  
a s  a  t o r t - f e a s o r .  H o o d  v .  D e a l e r s  
T r a n s p o r t  C o . .  D . C . M l s s .  1979, 172 F .
S u p p .  250.

U n d e r  S o u t h  D a k o t a  l a w .  c o n t r i b u t i o n  
Is d e v i c e  t h r o u g h  w h i c h  p o r t i o n  o f  l i a ­
b i l i t y  c a n  b e  s h i f t e d ,  h u t  p a r t y  Is e n ­
t i t l e d  t o  c o n t r i b u t i o n  o n l y  w h e n  t h e r e  Is 
J o i n t  o r  s e v e r a l  l i a b l i l t v ,  a n d  t h e  m e r e  
f a c t  o f  c o n c u r r e n t  n e g l i g e n c e  o r  f a u l t  
d o e s  n o t  g i v e  r l s o  t o  r i g h t  o f  c o n t r i b u ­
t i o n .  P a r k e r  v .  S t e t s o n - R o s s  M a c h .  Co . ,  
I n c . .  D .C .S . D . 1 9 7 7 .  427 F . S u p p .  249.

R e t a i l e r  w a s  e n t i t l e d  t o  c o n t r i b u t i o n  
u n d e r  J o i n t  T o r t f e a s o r ’s  C o n t r l b u l l o n  
A c t .  w h e r o  I t h a d  n e g l i g e n t l y  s e r v i c e d  
f l r e - e x t l n g u l s h l n g  s y s t e m  n n d  h a d  so ld  
d e f e c t i v e  s y s t e m  m a n u f a c t u r e d  b y  d e ­
f e n d a n t .  s i n c e  d a m a g e s  r e s u l t e d  f r o m  
w r o n g f u l  a c t ,  n e g l e c t  o r  d e f a u l t  o f  b o t h  
r e t a i l e r  a n d  m a n u f a c t u r e r .  C a r t e l  C a p i ­
t a l  C o r p .  v. F i r e c o  o f  N e w  J e r s e y ,  1980, 
410 A . 2d  674. 81 N . J .  548. 19 A . L . R . 4 t h  
310.

T o r t - f e a s o r  o r i g i n a l l y  c a u s i n g  I n j u r y  
a n d  p h y s i c i a n  w h o  s u b s e q u e n t l y  a g g r a ­
v a t e s  o r  c a u s e s  n e w  I n j u r y  a r e  n o t  J o i n t  
t o r t - f e n s o r s .  L a s p r o g a t a  v. Q u a l l s .  
1979, 397 A . 2d  803. —  P a . S u p e r .  — .

I n  o r d e r  t o  r e c o v e r  o n  c l a i m  f o r  c o n ­
t r i b u t i o n  i t  Is n e c e s s a r y  t o  e s t a b l i s h  
t h n t  d e f e n d a n t  w a s  j o i n t l y  o r  s e v e r a l l y  
l i a b l e  In  t o r t .  S t o n e  &  V v e b s t e r  E n g i ­
n e e r i n g  C o r p .  v. H e y l  &  P a t t e r s o n ,  In c . ,  
1978. 395 A . 2d  1359. —  P a . S u p e r .  — .

I n  o r d e r  f o r  t o r t - f e a s o r  t o  b e  e n t i t l e d  
t o  c o n t r i b u t i o n  f r o m  a n o t h e r  t o r t - f e a s o r  
w h o s o  n e g l i g e n c e  b u s  c o n c u r r e d  In p r o ­
d u c i n g  I n j u r y  t o  t h i r d  p e r s o n ,  s u c h  t h i r d  
p e r s o n  m u s t  h a v e  a n  e n f o r c e a b l e  c a u s e  
o f  a c t i o n  n o l  o n l y  a g n i n s t  t o r t - f e a s o r  
s e e k i n g  c o n t r i b u t i o n  b u t  a l s o  a g a i n s t  
o n e  f r o m  w h o m  c o n t r i b u t i o n  Is  s o u g h t .  
R i g s b y  v. T y r e ,  D e l . S u p e r .  1977. 380 A . 2d

W h e r e  h o u s e  v e n d o r s  a n d  r e a l  e s t a t e  
b r o k e r s  w e r e  J o i n t  t o r t - f e a s o r s  w i t h  
e x t e r m i n a t o r  I n  c a u s i n g  t h e  s a m e  i n j u r y  
o r  d a m a g e  t o  h o u s e  p u r c h a s e r s ,  a l ­
t h o u g h  l i a b i l i t y  o f  e x t e r m i n a t o r  a r o s e  
b y  v i r t u e  o f  s t a t u t e  a n d  l i a b i l i t y  o f  t h e  
v e n d o r s  a n d  b r o k e r s  a r o s e  o u t  o f  c o m -  
m o n - l a w  p r i n c i p l e s ,  a l l  p a r t i e s  w e r e  
w i t h i n  p u r v i e w  o f  J o i n t  T o r t f e a s o r s  
C o n t r i b u t i o n  L a w .  N e v e r o s k l  v .  B l a i r ,  
1976, 358 A . 2d  473. 141 N . J . S u p e r .  365.

T r u e  t e s t  f o r  c o n t r i b u t i o n  Is  J o i n t  l i a ­
b i l i t y ,  n o t  J o i n t ,  c o m m o n  o r  c o n c u r r e n t  
w r o n g s .  I d .

I t  I s  c o m m o n  l i a b i l i t y  a t  t h e  t i m e  of  
t h e  a c c r u a l  o f  p l c l n t l f f ' s  c a u s e  o f  a c t i o n  
w h i c h  Is t h e  s i n e  q u a  n o n  o f  d e f e n d a n t ' s  
c o n t r i b u t i o n  r i g h t :  I f  t h » r e  Is  c o m m o n  
l i a b i l i t y  t o  p l a i n t i f f  a t  t . . a t  t i m e ,  t h a t  
Is ,  c o m m o n  l i a b i l i t y  a s  a  m a t t e r  o f  f a c t  
e v e n  t h o u g h  t h e n  u n a d j u d i c a t e d ,  d e ­
f e n d a n t  c a n n o t  h e  d e p r i v e d  o f  h i s  i n c h o ­
a t e  r i g h t  b y  r e a s o n  o f  p l a i n t i f f ' s  lo s s  
t h e r e a f t e r  o f  h i s  o w n  r i g h t  o f  d i r e c t  a c ­
t i o n  a g a i n s t  t h e  J o i n t  t o r t f e a s o r .  M a r -  
k e y  v .  S k o g ,  1974, .322 A .2 d  513. 129 N . J .  
S u p e r .  192.

C o n t r i b u t i o n  Is a p p r o p r i a t e  b e t w e e n  
p e r s o n s  w h o  a r e  l i a b l e  J o i n t l y  In t o r t  f o r  
t h e  s a m e  i n j u r i e s ,  e v e n  i f  t h e y  a r e  l i a -
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ble  o n  d i f f e r e n t  t h e o r i e s  o f  t o r t  l i a b i l i t y ;  
t h u s ,  a  n e g l i g e n t  d e f e n d a n t  m a y  o b t a i n  
c o n t r i b u t i o n  f r o m  a  p e r s o n  w h o  w a s  
J o i n t l y  l i a b l e  o n  t h e o r y  o f  s t r i c t  l i a b i l i t y ,  
a n d  t h e  c o n v e r s e  Is  a l s o  t r u e .  W o l f e  v . 
F o r d  M o t o r  C o . .  1982. 134 N . E . 2 d  1008. 
388 M a s s .  95 .

C o n t r i b u t i o n  r e q u i r e s  t h e  p a r t i e s  t o  
s h a r e  t h e  l i a b i l i t y  o r  b u r d e n  a n d  In a p ­
p r o p r i a t e  w h e r e  t h e r e  Is a  c o m m o n  l i a ­
b i l i t y  a m o n g  t h e  p a r t i e s .  D e h n  v . 
P r o u t y ,  S . D .  1982. 321 N . W . 2 d  534.

T h e  o b l i g a t i o n  o f  t h e  U n i f o r m  C o n t r i ­
b u t i o n  A m o n g  T o r t f e a s o r s  A c t  t o  c o n ­
t r i b u t e  t o w a r d  a  p a y m e n t  o f  a  J u d g m e n t  
Is  p r e d i c a t e d  o n  J o i n t  o r  s e v e r a l  l i a b i l i ­
ty .  S a n c h e z  v .  C i t y  o f  E s p a n o l a ,  A p p .  
1980, 615 P . 2 J  993. 94 N . M .  993.

W h e n  m u l t i p l e  p a r t i e s  a r e  r e s p o n s i b l e  
f o r  t h e  s a m e  I n j u r y ,  a n d  a l l  a r e  f o u n d  
l i a b l e ,  e a c h  a n d  e v e r y  o n e  o f  t h e m  Is a  
J o i n t  t o r t - f e a s o r  a n d  Is  r e q u i r e d  b y  t h e  

- u n i f o r m  C o n t r i b u t i o n  A m o n g  T o r t ­
f e a s o r s  A c t  t o  c o n t r i b u t e  h i s  p r o  r a t a  
s h a r e  o f  J u d g m e n t  a g a i n s t  t h e m  a l l .  I d .

C o m m o n  l l a b l l l t v  f o r  c o n t r l b u t l  .1 p u r ­
p o s e s  I s  d e t e r m i n a b l e  o s  o f  t h e  d a t e  o f  
a c c r u a l  o f  p l a i n t i f f ' s  c l a i m ,  t d .

E v i d e n c e  s u s t a i n e d  f i n d i n g  t h a t  r . o n e  
o f  t h e  d e f e n d a n t s  a c t e d  a s  a g e n t s  In 
c o n n e c t i o n  w i t h  p u r c h a s e  o f  l a n d  a n d  
t h a t  n o n e  o f  p l a i n t i f f s  w e r e  J o i n t  t o r t ­
f e a s o r s  w i t h  a n v  o f  t h e  d e f e n d a n t s  w i t h  
r e s p e c t  t o  t h e  t r a n s a c t i o n ,  s o  t h a t  n l n i n -  
t l f f s  w e r e  n o t  e n t i t l e d  l o  I n d e m n i t y  o r  
c o n t r i b u t i o n  f r o m  d e f e n d a n t s .  S h n h n n  
v. S t r y k e r .  1976. 560  P .2 d  540. 90 N . M .  
119.

S u p p l i e r  o f  f e r t i l i z e r  s p r e a d e r  w a s  n o t  
e n t i t l e d  t o  c o n t r i b u t i o n  f r o m  m a n u f a c ­
t u r e r s  w h e r e  t h o s e  p a r t i e s  w e r e  n o t  
J o i n t  t o r t - f e n s o r s  a n d  d i d  n o t  s h a r e  
c o m m o n  l i a b i l i t y .  L a r s o n  M a c h . ,  I n c .  v .  
W a l l a c e .  1980, 6011 S . W . 2 i l  I.  —  A r k .

11. A c c r u a l  o f  r i g h t
O r d e r s  s e v e r i n g  f o r  t r i a l  a s b e s t o s - r e ­

l a t e d  p e r s o n a l  I n j u r y  c l a i m s  a g a i n s t  
t h o s e  d e f e n d a n t  m a n u f a c t u r e r s  w h o  h a d  
n o t  f i l e d  f o r  b a n k r u p t c y  w e r e  n o t  f i n a l  
f o r  p u r p o s e  o f  a p p e a l  n o t w i t h s t a n d i n g  
c o n t e n t i o n  t h u t  s e v e r a n c e  w o u l d  p r e ­
c l u d e  n o n b a n k r u p t  d e f e n d a n t s  f r o m  r e ­
c o v e r i n g  c o n t r i b u t i o n  f r o m  t h e  b a n k r u p t  
d e f e n d a n t s  o r  m a i n t a i n i n g  a c t i o n  f o r  
c o n t r i b u t i o n  a n d  a p p o r t i o n e d  d a m a g e s  
o r  w o u l d  p r e c l u d e  c l a i m s  t h a t  t h o s e  d e ­
f e n d a n t s  w h o  f i l e d  b a n k r u p t c y  w e r e  
w h o l l y  o r  p a r t i a l l y  r e s p o n s i b l e  f o r  t h e  
i n j u r i e s  a n i l  n o t w i t h s t a n d i n g  p r o s p e c t  o f  
b a n k r u p t c y  c o u r t  o r d e r s  o f  d i s c h a r g e .  
M a t t h e w s  v .  J o h n s - M a n v l l l c  C o r p . .  1982, 
453 A . 2d  3 6 2 ,   P a . S u p e r .  — .

R i g h t  t o  c o n t r i b u t i o n  o r  I n d e m n i t y  
d o e s  n o t  a c c r u e  u n t i l  a f t e r  J u d g m e n t  Is  
e n t e r e d  a g a i n s t  a  d e f e n d a n t .  C o l a  v. 
P a c k e r .  197 8 ,  383 A . 2 d  460. 156 N . J . S u ­
p e r .  77.

A  d e f e n d a n t ' s  r i g h t  t o  c o n t r i b u t i o n  
f r o m  a  j o i n t  t o r t - f e u s o r  Is  a n  I n c h o a t e  
r i g h t  w h i c h  d o e s  n o t  r i p e n  I n t o  a  c a u s e  
o f  a c t i o n  u n t i l  h e  h a s  p a i d  m o r e  t h a n  
h i s  p r o  r a t a  p o r t i o n  o f  t h e  J u d g m e n t  o b ­
t a i n e d  a g a i n s t  h i m  b y  p l a i n t i f f :  I t  Is  a t  
t h a t  p o i n t  t h a t  h i s  c a u s e  o f  a c t i o n  f o r  
c o n t r i b u t i o n  a c c r u e s .  M a r k c y  v . S k o g ,  
1974. 322  A . 2 d  513. 129 N . J . S u p e r .  192.

E v e n  t h o u g h  e q u i t y  f o r  c o n t r i b u t i o n  
a r i s e s  a t  t l m a  o f  c r e a t i o n  o f  r e l a t i o n s h i p  
b e t w e e n  p a r t i e s ,  r i g h t  t o  s u e  t h e r e f o r e  
a c c r u e s  w h e n  p a r t y  h a s  p a i d  m o r e  t h a n  
h i s  s h a r e  o f  J o i n t  o b l i g a t i o n .  N a t i o n a l  
M u t .  I n s .  C o .  v .  W h l l m e r .  1982, 435 N .
E . 2 d  1121.  7U O h i o  S t . 2 d  149. 24 0 . 0 . 3 d  
218.

N o  c u u s e  o f  e c t l o n  f o r  c o n t r i b u t i o n  
a c c r u e s  t o  J o i n t  t o r t - f e a s o r  u n t i l  t h e r e  
h a s  b e e n  J u d g m e n t  a g a i n s t  h i m  o r  s e t ­

t l e m e n t  o f  c l a i m .  C o n l a r l s  v .  V a i l  A s ­
s o c i a t e s ,  I n c . .  1978, 586 P . 2 d  221. 196 
C o l o .  392.
12. W a n t o n  o r  w i l l f u l  n e g l i g e n c e

A n  a c t i v e  t o r t - f e a s o r  d o e s  n o t  h a v e  a  
r i g h t  t o  I n d e m n i f i c a t i o n  f o r  l a w f u l  d a m ­
a g e s  h e  h a s  p a i d  t o  a n  I n j u r e d  t h i r d  
p a r t y  f r o m  a  j o i n t  t o r t - f e a s o r  g u i l t y  o f  
w a n t o n  o r  w i l l f u l  m i s c o n d u c t  w h i c h  
c o n t r i b u t e d  t o  t h e  i n j u r i e s  w h e r e  t h e  
t h i r d - p a r t y  t o r t - f e a s o r  w a s  a n  " e m p l o y ­
e r "  u n d e r  t h e  W o r k m e n ' s  C o m n e n s a t l o n  
A c t .  S e a b o a r d  C o a s t  L i n e  R .  C o .  v .  
S m i t h ,  F l a .  1978, 359 S o . 2 d  12 7.
13. I m u r e r *

U n d e r  M a r y l a n d  l a w ,  w h e r e  o n e  p a r t y  
w a s  e n t i t l e d  t o  I n d e m n i t y  f r o m  a n o t h e r ,  
t h e  r i g h t  t o  I n d e m n i t y  w a s  n o t  d e f e a t e d  
h y  t h e  f a c t  t h a t  t h e  l o s s  t o  b e  I n d e m n i ­
f i e d  f o r  w a s  a c t u a l l y  p a i d  b y  n n  I n s u r ­
a n c e  c o m p a n y .  T i l l m a n  v .  W h e a t o n -  
H a v e n  R e c r e a t i o n  A s s ' n .  I n c . ,  C . A . M d .  
1978. 580 F . 2 d  1222.

O w n e r s  o f  a d j o i n i n g  p r o p e r t y  a n d  c o n ­
t r a c t o r .  a g a i n s t  w h o m  t h e  c l a i m s  o f  
o w n e r s  o f  b u i l d i n g  f o r  d a m a g e  r e s u l t i n g  
f r o m  f i t e  s p r e a d i n g  f r o m  t h e  a d j o i n i n g  
p r o p e r t y  t o  b u i l d i n g  n n d  r e s u l t i n g  f r o m  
c o n t r a c t o r ' s  d e m o l i t i o n  o f  t h e  a d j o i n i n g  
p r o p e r l y  w e r e  r e l e a s e d  a f t e r  t h e  c l a lm H  
w e i c  s e t t l e d ,  w e r e  n o t  " J o i n t  t o r t ­
f e a s o r s "  w i t h  I n s u r a n c e  a g e n t  a g a i n s t  
w h o m  p r o p e r t y  o w n e r s  s o u g h t  t o  r e ­
c o v e r  f o r  a  b r e a c h  o f  p r o m i s e  t o  s e c u r e  
f i r e  I n s u r a n c e .  H u f f  v .  H a r t m u g h ,  1981. 
135 A . 2d 1(18, 19 M d . A p p .  661.

A b s e n t  s t a t u t o r y  p r o h i b i t i o n ,  p r o v i ­
s i o n s  o f  a u t o m o b i l e  l i a b i l i t y  p o l i c y  e x ­
c l u d i n g  f r o m  c o v e r a g e  m e m b e r s  o f  I n ­
s u r e d ' s  f a m i l y  o r  h o u s e h o l d  a r e  v a l i d  
a n d  r e l i e v e  I n s u r e r  f r o m  p a y m e n t  o f  
J u d g m e n t  a g a i n s t  I t s  I n s u r e d  r e c o v e r e d  
b y  w a y  o f  c o n t r i b u t i o n  h y  a  J o i n t  t o r t  
f e a s o r  w h e n  t h u t  J u d g m e n t  Is b a s e d  o n  
I n j u r y  t o  I n s u r e d ' s  s p o u s e ;  U n i f o r m  
C o n t r i b u t i o n  A m o n g  J o i n t  T o r t f e a s o r s  
A c t  d o e s  n o l  p r o h i b i t  f a m i l y  e x c l u s i o n  
c l a u s e s  In s u c h  s i t u a t i o n .  F l o r i d a  F a r m  
B u r e a u  I n s .  C o . V. G o v e r n m e n t  E m p .  
I n s .  C o . .  F l a .  1980. 387 S o . 2 d  932.

P o l i c y  e x c l u s i o n  f o r  r e s i d e n t  f n m l l y  
m e m b e r s  In a u t o m o b i l e  l i a b i l i t y  p o l i c y  Is 
n o t  a p p l i c a b l e  in  c o n t r i b u t i o n  c a s e s .  
J o n e s  v. H a r w l c k ,  F l a . A p p . I960,  386 S o .  
2d  7.

17. E m p l o y e r  a n d  e m p l o y e e  r e l a t i o n s h i p
L ' n i f o r m  C o n t r i b u t i o n  A m o n g  T o r t ­

f e a s o r s  A c t  w a s  a p p l i c a b l e  t o  s i t u a t i o n  
w h e r e  b o t h  e m p l o y e r  h o s p i t a l  a n d  p h y ­
s i c i a n  e m p l o y e e  w e r e  s e v e r a l l y  l i a b l e  f o r  
s a m e  I n j u r y  to  p a t i e n t .  B l a o k s h e a r  v. 
C l a r k .  D e l . 1978. 391 A . 2 d  747 .

W h e r e  s o l e  Im s ls  o f  l i a b i l i t y  o f  a n  e m ­
p l o y e r  Is n e g l i g e n c e  o f  e m p l o y e e ,  If e m ­
p l o y e r  Is r e q u i r e d  t o  c o m p e n s a t e  I n j u r e d  
p e r s o n ,  e m p l o y e r  c a n  o r d i n a r i l y  r e q u i r e  
e m p l o y e e  t o  r e i m b u r s e  e m p l o y e r  f o r  
a m o u n t  p a i d  t o  I n j u r e d  p e r s o n ,  b u t  e m ­
p l o y e r  c a n n o t  b e  h e l d  l i a b l e  u n l e s s  e m ­
p l o y e e  Is s h o w n  t o  h e  h e l d  l i a b l e ;  
b e r i c e .  If a b s e n c e  o f  c u l p a b i l i t y  o n  p a r t  
o f  e m p l o y e e  to  I n j u r e d  p e r s o n  h a s  b e e n  
e s t a b l i s h e d  b y  l i t i g a t i o n ,  e m p l o y e r  c a n ­
n o t  b e  h e l d  l i a b l e  t o  I n j u r e d  p e r s o n .  
C l a r k  v. B r o o k s .  D e l . S u p e r . 1 9 7 7 .  377 A .  
2d  365, a f f i r m e d  391 A . 2 d  747.

E m p l o y e e ' s  l i a b i l i t y  f o r  h i s  o w n  n e g l i ­
g e n c e  Is n o t  d e p e n d e n t  o n  n e g l i g e n c e  o f  
e m p l o y e r  n o r  Is e m p l o y e e  e n t i t l e d  t o  
r e i m b u r s e m e n t  b y  e m p l o y e r .  I d .

E m p l o y e e  a n d  e m p l o y e r  a r e  b o t h  l i a ­
b l e  In t o r t  u n d e r  U n i f o r m  C o n t r i b u t i o n  
A m o n g  T o r t f e a s o r s  A c t  f o r  s a m e  I n j u r y  
t o  p e r s o n  o r  p r o p e r t y .  I d .

U n d e r  L 'n i f o r m  C o n t r i b u t i o n  A m o n g  
T o r t f e a s o r s  A c t ,  I t  Is  n o t  s i n e  q u a  n o n  
t h a t  s u i t  h e  b r o u g h t  a g a i n s t  e i t h e r  o r

64
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p a r t y  In  p r i n c i p a l  a c t i o n .  W h i t i n g  v. 
H o f f l n e .  1980. 291 N . W . 2 d  921, —  S . D .

C o m p a r a t i v e  n e g l i g e n c e  s t a t u t e  d o e s  
n o t  a f f e c t  a c t i o n  f o r  c o n t r i b u t i o n  b e ­
t w e e n  t w o  J o i n t  t o r t - f e a s o r s  u n d e r  U n i ­
f o r m  C o n t r i b u t i o n  A m o n g  J o i n t  T o r t ­
f e a s o r s  A c t .  L i b e r t y  M u t .  I n s .  C o .  v .  
C e n e r n l  M o t o r s  C o r p . .  1982, 652 P . 2 d  96. 
—  H a w a i i  — .

W h e r e  b o t h  n e g l i g e n c e  a n d  s t r i c t  
p r o d u c t s  l i a b i l i t y  s o u n d e d  In  t o r t ,  q u e s ­
t i o n  o f  c o n t r i b u t i o n  b e t w e e n  d e f e n d a n t  
t o r t - f e a s o r s  w n s  p r o p e r l y  d e c i d e d  u n d e r  
t h o  U n i f o r m  C o n t r i b u t i o n  A m o n g  T o r t ­
f e a s o r s  A c t  a s  a d o p t e d  in  N e w  M e x i c o .  
S a n c h e z  v .  C i t y  o f  E s p a n o l a .  A p p .1 9 8 0 .  
615 P . 2 d  993, 91 N . M .  993.

I n  c a s e  w h i c h  I n v o l v e s  i n j u r y  t h a t  Is 
n o t  d i v i s i b l e ,  a p p o r t i o n m e n t  c a n n o t  r a ­
t i o n a l l y  b e  a p p l i e d .  C h r y s l e r  C o r p .  v. 
T o d o r o v l c h .  W y o .1 9 7 8 .  581) P . 2 d  1123.

J u r i s d i c t i o n  In  m a t t e r s  c o n c e r n i n g  
c o n t r i b u t i o n  la c o n c u r r e n t l y  In  c o u r t s  o f  
l a w  a n d  c o u r t s  o f  e q u i t y .  C e l o t e x  C o r p .  
v. C a m p b e l l  R o o f i n g  a n d  M e t a l  W o r k s ,  
I n c . ,  M i s s .  1977, 352 S o . 2 d  13IG.
9. N a t u r e  o f  r i g h t

R e c o v e r y  u n d e r  t h e  P e n n s y l v a n i a  U n i ­
f o r m  C o n t r i b u t i o n  A m o n g  T o r t f e a s o r s  
A c t  Is  a  r e c o v e r y  In  a s s u m p s i t  o r  c o n ­
t r a c t  r a t h e r  t h a n  In  t o r t .  M a t t e r  o f  
R e a d i n g  C o . .  D . C . P a . 1975, 401 F . S u p p .  
1249.

C o n t r i b u t i o n ,  i n d e m n i t y  n n d  a p p o r ­
t i o n m e n t  a r e  e a c h  p r o c e d u r e s  t o  a p -  
n r o x i m a l e  a n  e q u i t a b l e  d i v i s i o n  o f  r e ­
s p o n s i b i l i t y  b e t w e e n  d e f e n d a n t s  w h o  a r e  
J o i n t l y  l i a b l e  t o  p l a i n t i f f  a n d .  a s  s u c h ,  
e q u i t a b l e  p r i n c i p l e s  a r e  a p p l i e d .  E m -  
b r e y  v .  B o r o u g h  o f  W e s t  M i f f l i n ,  1978, 
399 A . 2d  765, 257 P a . S u p e r .  168.

C l a i m  f o r  c o n t r i b u t i o n  Is  a c t i o n  s e p a ­
r a t e  n n d  d i s t i n c t  f r o m  u n d e r l y i n g  t o r t :  
r i g h t s  a n d  o b l i g a t i o n s  o f  t o r t - f e n s o r s  
f l o w ,  n o t  f r o m  t o r t ,  h u t  f r o m  J u d g m e n t  
o r  s e t t l e m e n t  I t s e l f .  C o n l a r l s  v  V a i l  
A s s o c i a t e s ,  I n c . ,  1978. 586 P . 2 d  224, 196 
C o lo .  392.

S u i t  f o r  c o n t r i b u t i o n  Is, w h e t h e r  In 
e q u i t y  o r  a t  l a w .  n o t  e x  d e l i c t o  In  n a ­
t u r e .  S e c u r i t y  F i r e  P r o t e c t i o n  C o . .  I n c .  
v. C i t y  o f  R i p l e y .  T e n n . A p p .  1980, 608 S. 
W . 2 d  874.

10. C o m m o n  l i a b i l i t y
R i g h t  o f  c o n t r i b u t i o n  m u s t  a r i s e  f r o m  

t h e  d u t y  e a c h  o f  t h e  w r o n g d o e r s  o w e s  to  
t h e  I n j u r e d  p a r t y  a n d  n o t  f r o m  a n y  o b l i ­
g a t i o n s  o f  t h e  w r o n g d o e r s  a m o n g  t h e m ­
s e l v e s .  F l s c h b a c h  & M o o r e  I n t e r n .  
C o r p .  v. C r a n e  B a r g  R - 1 4 .  C . A . M d . I 9 8 0 .  
632 F . 2 d  1123.

W h e r e  o u t c o m e  o f  c l a i m  o f  d e f e n d a n t  
U n i t e d  S t a t e s  a g a i n s t  t h i r d - p a r t y  d e ­
f e n d a n t  w a s  n o l  d e r i v a t i v e  o f  o r  d e t e r ­
m i n e d  b y  o u t c o m e  o f  p l a i n t i f f ' s  c l a i m  
a g a i n s t  U n i t e d  S t a t e s ,  t h e r e  w a s  a l l e g a ­
t i o n  o f  s e p a r a t e  a n d  n o t  J o i n t  t o r t s ,  a n d ,  
u n d e r  P e n n s y l v a n i a  l a w ,  c o n t r i b u t i o n  
w a s  n o t  a p p r o p r i a t e .  T e s c h  v. U . S . .
D . C . P a . 1982, 646 F . S u p p .  526.

U n d e r  P e n n s y l v a n i a  l a w .  t w o  p e r s o n s  
a r e  n o t  a c t i n g  J o i n t l y  f o r  p u r p o s e s  o f  
c o m m i t t i n g  J o i n t  t o r t  If a c t s  o f  o r i g i n a l  
w r o n g d o e r  a n d  J o i n t  t o r t - f e a s o r  a r e  s e v ­
e r a b l e  a s  t o  t i m e ,  n e i t h e r  h a v i n g  o p p o r ­
t u n i t y  t o  g u a r d  a g a t n 3 t  o t h e r ' s  a c t s  . n d  
e a c h  b r e a c h i n g  d i f f e r e n t  d u t y  o w e d  to  
p l a i n t i f f .  I d .

I n  p r i n c i p l e ,  r i g h t  o f  c o n t r i b u t i o n  
r e s t s  u p o n  c o m m o n  l i a b i l i t y  o f  w r o n g ­
d o e r s  f o r  l o s s  n o t w i t h s t a n d i n g  f a c t  t h a t  
l i a b i l i t y  o f  e a c h  w r o n g d o e r  m a y  r e s t  o n  
d i f f e r e n t  g r o u n d :  h o w e v e r ,  a n y  e n t i t l e ­
m e n t  t o  c o n t r i b u t i o n  w h i c h  a  c o n c u r r e n t

Note 10
w r o n g d o e r  m a y  h a v e  f r o m  a n o t h e r  c u l ­
p a b l e  p a r t y  a r i s e s  f r o m  d u t y  e a c h  o f  
w r o n g d o e r s  o w e s  t o  i n j u r e d  p a r t y ,  a s  
o p p o s e d  t o  o b l i g a t i o n  r u n n i n g  a m o n g  
t h e m s e l v e s .  F l s c h b a c h  &  M o o r e  I n t e r n .  
C o r p .  v. C r a n e  B a r g e  R  14. D .C .M r t .19 7 9 .  
476 F . S u p p .  282. a f f i r m e d  632 F . 2 d  1123.

M i s s i s s i p p i  s t a t u t e  g o v e r n i n g  a p p o r ­
t i o n m e n t  o r  c o n t r i b u t i o n  i s  a p p l i c a b l e  
o n l y  In  a n  a c t i o n  f o r  d a m a g e s  w h e r e  
J u d g m e n t  Is r e n d e r e d  a g a i n s t  t w o  o r  
m o r e  d e f e n d a n t s  J o i n t l y  a n d  s e v e r a l l y  a s  
J o i n t  t o r t - f e a s o r s  a n d  la I n a p p l i c a b l e  In  
s i t u a t i o n  w h e r e  d e f e n d a n t  is  s u e d  a l o n e  
a s  a  t o r t - f e a s o r .  H o o d  v . D e a l e r s  
T r a n s p o r t  C o . ,  D .C .  M i s s .  1979, 472 F .
S u p p .  250.

U n d e r  S o u t h  D a k o t a  l a w ,  c o n t r i b u t i o n  
Is  d e v i c e  t h r o u g h  w h i c h  p o r t i o n  o f  l i a ­
b i l i t y  c a n  b e  s h i f t e d ,  h u t  p a r t y  Is  e n ­
t i t l e d  t o  c o n t r i b u t i o n  o n l y  w h e n  t h e r e  Is 
J o i n t  o r  s e v e r a l  l l a b l l i t v ,  n n d  t h e  m e r e  
f a c t  o f  c o n c u r r e n t  n e g l i g e n c e  o r  f c u l t  
d o e s  n o t  g i v e  r i s e  t o  r i g h t  o f  c o n t r i b u ­
t i o n .  P u r k e r  v .  S t e t s o n - R o s s  M a c h .  C o . .  
I n c . ,  D . C . S . D .1 9 7 7 ,  427 F . S u p p .  249.

R e t a i l e r  w a s  e n t i t l e d  t o  c o n t r i b u t i o n  
u n d e r  J o i n t  T o r t f e a s o r ' s  C o n t r i b u t i o n  
A c t .  w h e r e  I t h a d  n e g l i g e n t l y  s e r v i c e d  
f l r e - e x t l n g u l s h i n g  s y s t e m  a n d  h a d  s o ld  
d e f e c t i v e  s y s t e m  m a n u f a c t u r e d  b y  d e ­
f e n d a n t .  s i n c e  d a m a g e s  r e s u l t e d  f r o m  
w r o n g f u l  a c t ,  n e g l e c t  o r  d e f a u l t  o f  b o t h  
r e t a i l e r  a n d  m a n u f a c t u r e r .  C a r t e l  C a p i ­
t a l  C o r p .  v. F i r e c o  o f  N e w  J e r s e y .  1980. 
410 A . 2d 674, 81 N . J .  548. 19 A . L . R . 4 t h  
310.

T o r t - f e a s o r  o r i g i n n l l y  c a u s i n g  I n j u r y  
a n d  p h y s i c i a n  w h o  s u b s e q u e n t l y  a g g r a ­
v a t e s  o r  c a u s e s  n e w  I n j u r y  a r e  n o t  J o i n t  
l o r t - f e a s o r s .  L a s p r o g a t a  v. Q u a l l s ,  
1979, 397 A . 2d  803. —  P a . S u p e r .  — .

I n  o r d e r  t o  r e c o v e r  o n  c l a i m  f o r  c o n ­
t r i b u t i o n  I t  Is n e c e s s a r y  t o  e s t a b l i s h  
t h n t  d e f e n d a n t  w u s  J o i n t l y  o r  s e v e r a l l y  
l i a b l e  in  t o r t .  S t o n e  &  W e b s t e r  E n g i ­
n e e r i n g  C o r p .  v. H e y l  & P n i l e r s o n .  I n c . .  
1978, 395 A . 2d 1359, —  P a . S u p e r .  — .

I n  o r d e r  f o r  t o r t - f e a s o r  t o  b e  e n t i t l e d  
t o  c o n t r i b u t i o n  f r o m  a n o t h e r  t o r t - f e a s o r  
v h o s e  n e g l i g e n c e  h a s  c o n c u r r e d  In  p r o ­
d u c i n g  i n j u r y  t o  t h i r d  p e r s o n ,  s u c h  t h i r d  
p e r s o n  m u s t  h a v e  a n  e n f o r c e a b l e  c a u s e  
o f  a c t i o n  n o t  o n l y  a g a i n s t  t o r t - f e a s o r  
s e e k i n g  c o n t r i b u t i o n  b u t  a l s o  a g a i n s t  
o n e  f r o m  w h o m  c o n t r i b u t i o n  Is s o u g h t .  
I t l g s h y  v. T y r e .  D e l . S u p e r . 1 9 7 7 .  380 A . 2d 
1371.

W h e r e  h o u s e  v e n d o r s  a n d  r e a l  e s t a t e  
b r o k e r s  w e r e  j o i n t  t o r t - f e a s o r s  w i t h  
e x t e r m i n a t o r  In  c a u s i n g  t h e  s a m e  I n j u r y  
o r  d a m a g e  t o  h o u s e  p u r c h a s e r s ,  a l ­
t h o u g h  l i a b i l i t y  o f  e x t e r m i n a t o r  a r o s e  
b y  v i r t u e  o f  s t a t u t e  a n d  l i a b i l i t y  o f  t h e  
v e n d e r s  a n d  b r o k e r s  a r o s e  o u t  o f  c o m -  
m e n - l a w  p r i n c i p l e s ,  a l l  p a r t i e s  w e r e  
w i t h i n  p u r v i e w  o f  J o i n t  T o r t f e a s o r s  
C o n t r i b u t i o n  L a w .  N e v e r o s k l  v .  B l a i r ,  
1976, 358 A , 2d  473, 141 N . J . S u p e r ,  365,

T r u e  t e s t  f o r  c o n t r i b u t i o n  Is  J o i n t  l i a ­
b i l i t y .  n e t  J o i n t ,  c o m m o n  o r  c o n c u r r e n t  
w r o n g s .  I d .

I t  i s  c o m m o n  l i a b i l i t y  a t  t h e  t i m e  o f  
t h e  a c c r u a l  o f  p l a i n t i f f ' s  c a u s e  o f  a c t i o n  
w h i c h  I s  t h e  s i n e  q u a  n o n  o f  d e f e n d a n t ' s  
c o n t r i b u t i o n  r i g h t :  I f  t h e r e  Is  c o m m o n  
l i a b i l i t y  t o  p l u l n t l f f  a t  t h a t  t i m e ,  t h a t  
Is,  c o m m o n  l i a b i l i t y  a s  a  m a t t e r  o f  f a c t  
e v e n  t h o u g h  t h e n  u n a d j u d l c a t e d ,  d e ­
f e n d a n t  c a n n o t  b e  d e p r i v e d  o f  h l3  I n c h o ­
a t e  r i g h t  b y  r e a s o n  o f  p l a i n t i f f s  lo s s  
t h e r e a f t e r  o f  h i s  o w n  r i g h t  o f  d i r e c t  a c ­
t i o n  a g a i n s t  t h e  J o i n t  t o i t f e a s o r .  M a r -  
k e y  v .  S k o g ,  1974. J 2 2  A . 2 d  513, 129 N . J .  
S u p e r .  192.

C o n t r i b u t i o n  Is a p p r o p r i a t e  b e t w e e n  
p e r s o n s  w h o  a r e  l i a b l e  J o i n t l y  in  t o r t  Tor 
t h e  s a m e  I n j u r i e s ,  e v e n  i f  t h e y  a r e  l l a -
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b o t h  e m p l o y e r  a n d  e m p l o y e e  In  o r d e r  f o r  
s u i t  t o  b e  b r o u g h t  a g a i n s t  o n e  o f  t h e m .  
Id .

A l t e r  t r i a l  c o u r t  I m p u t e d  d e f a u l t  
j u d g m e n t  f r o m  d e f e n d a n t  e m p l o y e e  t o  
c o d e f e n d a n t  e m p l o y e r .  I t  s h o u l d  h a v e  a l ­
l o w e d  t h e  e m p l o y e r  t h e  r i g h t  t o  l i t i g a t e  
I t s  c l a i m s  f o r  c o n t r i b u t i o n  a g a l n a t  t h e  
o t h e r  a l l e g e d  J o i n t  t o r t - f e a s o r s ;  t h e  d e ­
f a u l t  J u d g m e n t  I m p u t a t i o n  o f  n e g l i g e n c e  
d i d  n o t  p r e v e n t  t h e  e m p l o y e r  f r o m  p r o v ­
i n g  t h a t  o t h e r  p a r l i e s  B to o d  In  p a r i  d e ­
l i c t o .  D c h n  v .  F r o u t y ,  S . D .1 9 8 2 ,  321 N .  
\V .2 d  634.

W h e r e  r e s p o n d e a t  s u p e r i o r  f o r m  o f  v i -  
c s ' l o u s  l i a b i l i t y  w a s  I m p o s e d  u p o n  o n e  
p a .  y  t h r o u g h  l e g a l  f i c t i o n ,  p a r t i e s  w e r e  
n o l  J o i n t  t o r t f e a s o r s :  t h e r e f o r e .  U n i ­
f o r m  C o n t r i b u t i o n  A m o n g  J o i n t  T o r t ­
f e a s o r s  A c t  d i d  n o t  a p p l y .  K i n e t i c s ,  
I n c .  v .  E l  P a s o  P r o d u c t s  C o . ,  A p p .1 9 8 2 ,  
563 P . 2d  522,  99 N . M .  22.

D c f e n d u n t ,  a g a i n s t  w h o m  r e c o v e r y  
w a s  s o u g h t  f o r  I n j u r i e s  a l l e g e d l y  s u s ­
t a i n e d  b y  p l a i n t i f f  I n  u u t o r r . o b l l e  a c c i ­
d e n t .  c o u l d  n o t  r e c o v e r  c o n t r i b u t i o n  
f r o m  p l a i n t i f f ' s  e m p l o y e r  a n d  c o e m p l o y ­
e e  o n  t h e o r y  t h a t  t h e i r  n e g l i g e n c e  c o n ­
t r i b u t e d  t o  p l a i n t i f f s  I n j u r i e s  a n d  t h a t  
I t  w o u l d  b e  u n j u s t  f o r  d e f e n d a n t  t o  b e a r  
f u l l  r e s p o n s i b i l i t y  t o  p l a i n t i f f .  K e l l e n  v. 
S e c o n d  J u d i c i a l  O l s t .  C o u r t ,  I n  a n d  F o r  
W a s h o e  C o u n t y .  D e p t .  N o .  I. 1982. 642 
P . 2d  6 0 0 ,  N e v .  — .

N u r s e ,  a s  t h e  p r i m a r y  w r o n g d o e r ,  
h a d  n o  c l a i m  f o r  c o n t r i b u t i o n  f r o m  
s u p e r v i s i n g  d o c t o r  o n  t h e  b a s i s  o f  r e ­
s p o n d e a t  s u p e r i o r .  D e s s a u e r  v .  M e m o ­
r i a l  G e n e r a l  H o s p i t a l ,  I98S, 628 P . 2 d  
337, 96 N . M . A p p ,  92.

In  v i e w  o f  c o m m i t m e n t  t o  a l l o w  c o n ­
t r i b u t i o n  a s  m a t t e r  o f  p o l i c y  u n d e r  c o m ­
m o n  l a w .  a n d  f n c t  t h a t  m o t o r  c . . . r i e r ' s  
n e g l i g e n c e ,  c o n c e r n i n g  I n j u r y  t o  t h i r d  
p e r s o n  w h e n  I t s  t r u c k ,  o p e r a t e d  b y  m e ­
c h a n i c  e m p l o y e d  b y  d e f e n d a n t  t r u c k  
s t o p  o p e r a t o r ,  s t r u c k  i n j u r e d  t h i r d  p e r ­
s o n .  w a s  b a s e d  o n  a  r e b u t t a b l e  p r '  
s u m p t i o n  a n d  c o u l d  n o t  c o m p a r e  I r  ,<iy 
d e g r e e  w i t h  n e g l i g e n c e  o f  t r u c k  s '  p  o p ­
e r a t o r .  m o t o r  c a r r i e r  w h i c h  !>' . s e t t l e d  
c a s e  n g a l n s t  I t  b y  I n j u r e d  . i r d  p a r s o n  
w n s  e n t i t l e d  t o  r e c o  e r  '  ^m  t r u c k  s l o p  
o p e r a t o r  o n  a  II- • ;, o f  c o n t r i b u t i o n ,
n o t w l t l i i . t n n d l ' " -  . . s s e r t l o n  t h a t  l i a b i l i t y  
o f  b o t h  r - -  . c n r r l e r  a n d  t r u c k  s t o p  o p -

• , . „ s  b a s e d  u p o n  r e s p o n d e a t  s u p e -
. i o r  s o  t h a t  l l i e l r  n e g l i g e n c e  w n s  e q u a l .  
T e r m i n a l  T r a n s p o r t  t . 'o ..  I n c .  v .  C l l f f s l d e  
L e a s i n g  C o r p . ,  T e n n . 1 9 7 9 .  577 S , W . 2 d  
455.

U n d e r  r u l e  c o n c e r n i n g  c o n t r i b u t i o n  
w h i c h  a l l o w s  c o n s i d e r a t i o n  o f  q u a l i t y  o f  
n e g l i g e n c e  o f  p a r t i e s .  In v i c a r i o u s  n e g l i ­
g e n c e  c a s e s  t h e  q u a l i t y  o f  n e g l i g e n c e  
d e p e n d s  u p o n  w h o  !s  t h e  r e a l  m a s t e r  o f  
t h e  s e r v a n t .  Id .

W o r k m e n ' s  c o m p e n s a t i o n  s t a t u t e ,  
p r o v i d i n g  t h a t  l i a b i l i t y  o f  e m p l o y e r  s h a l l  
h e  e x c l u s i v e  a n d  In  p l a c e  o f  a l l  o t h e r  
l i a b i l i t y  l o  a n y  t h i r d - p a r t y  t o r t - f e a s o r  
a n d  t o  e m p l o y e e  Is  c o n s t i t u t i o n a l .  S e a ­
b o a r d  C o a s t  L i n n  R .  C o .  v .  S m i t h ,  K la .  
1978. 359 S o . 2 d  427.

1 7a .  B o r r o w e d  s e r v a n t
Q u e s t i o n  o f  h o w  l o s s  c a u s e d  b y  b o r ­

r o w e d  s e r v a n t  s h o u l d  b e  d i s t r i b u t e d  a s  
b e t w e e n  l e n d i n g  a n d  b o r r o w i n g  m a s t e r s  
s h o u l d  b e  d e t e r m i n e d  In  a c c o r d a n c e  
w i t h  p r i n c i p l e s  o f  c o n t r i b u t i o n  a n d  I n ­
d e m n i t y ;  a b a n d o n i n g  H e a d e r  v . G h e m m  
C o . ,  491) P . 2 d  1200. K a s t n e r  v .  T o o m b s .  
A l a s k a  1980, 611 P . 2 d  62.
18. M a r i t a l  r e l a t i o n s h i p

U n d e r  M a r y l a n d  l a w .  n o  c o n t r i b u t i o n  
c o u l d  b e  h a d  f r o m  h u s b a n d ,  a s  t h i r d -  
p a r t y  d e f e n d a n t ,  f o r  I n j u r i e s  w h i c h
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w i f e ,  o s  p a s s e n g e r ,  s u s t a i n e d  In  c o l l i s i o n  
b e t w e e n  a u t o m o b i l e  o p e r a t e d  b y  h u s ­
b a n d  a n d  d e f e n d a n t s '  v e h i c l e .  K r i c k  v. 
C a r t e r .  D . C . P a . 1 9 7 9 .  477 F . S u p p .  152.

M a r y l a n d ' s  p r o h l o i t f o n  a g a i n s t  t h e  
r i g h t  o f  c o n t r i b u t i o n  a g a i n s t  a  s p o u s e  
b y  a n  o r i g i n a l  d e f e n d a n t  Is  f o u n d e d  o n  
f u n d a m e n t a l l y  d i f f e r e n t  p o l i c y  c o n s i d e r ­
a t i o n s  t h a n  p r e s e r v i n g  d o m e s t i c  t r a n -  
o j i l l t y .  Id .

U n d e r  P e n n s y l v a n i a  l a w ,  h u s b a n d ,  a s  
d r i v e r ,  w o u l d  n o t  b e  I m m u n e  f r o m  l i a ­
b i l i t y  f o r  c o n t r i b u t i o n  *o d e f e n d a n t s  f o r  
a n y  J u d g m e n t  r e c o v e r e d  a g a i n s t  t h e m  
b y  w i f e  p a s s e n g e r  f o r  I n j u r i e s  s u s t a i n e d  
In a u t o m o b i l e  c o l l i s i o n .  Id .

W h i l e  s o m e  m a t t e r s  o r  p r o c e e d i n g s  
b e t w e e n  h u s b a n d  a n d  w i f e  w i t h i n  p r i v a ­
c y  o f  b e d r o o m  m a y  r e m a i n  w i t h i n  p r o ­
t e c t i o n  o f  l n t e r s p o u s a l  I m m u n i t y ,  w h e r e  
h u s b a n d  a n d  w i f e  l i f t e d  v e i l  o f  s e c r e c y  
a n d  p l a c e d  s q u a r e l y  i n  I s s u e  a l l  f a c t s  
s u r r o u n d i n g  t h e i r  u s e  o r  m i s u s e  o f  a l ­
l e g e d  d e f e c t i v e  c o n t r a c e p t i v e  d e v i c e  
w h i c h  c a u s e d  I m p r e g n a t i o n  a n d  r e s u l t ­
a n t  D a m a g e s ,  h u s b a n d ' s  a c t i o n s  w e r e  
n o t  c l o a k e d  w i t h  l n t e r s p o u s a l  I m m u n i t y  
a n d  c o u l d  b e  b a s i s  f o r  c l a i m  f o r  c o n t r i ­
b u t i o n  b a s e d  u p o n  h i s  a l l e g e d  r . e g l l -

f
 e n c e .  J .  P .  M.  v . S c h m i d  L a b o r a t o r i e s ,  
n c . ,  1981, 428 A . 2d  515, 178 N . J . S u p e r .  
122 .

D o c t r i n e  o f  l n t e r s p o u s a l  I m m u n i t y  
b a r r e d  t h i r d  p a r l y  c l a i m  f o r  I n d e m n i f i ­
c a t i o n  a n d / o r  c o n t r i b u t i o n  a g a i n s t  
t h i r d - p a r t y  d e f e n d a n t  w h e r e  t h i r d - p a r t y  
d e f e n d u n l  »  s  s p o u s e  o f  p l a i n t i f f .  M o l -  
e r  v. Q u a *  .y C h e v r o l e t ,  I n c . ,  1981, 440 
N . E . 2d  12' ,, 2 O h i o  A p p . 3 d  120, 2 O . B . R .  
134.

C o r a r  , n - ! a w  d o c t r i n e  o f  l n t e r s p o u s a l  
I m m u ’ t y  d i d  n o t  p r o t e c t  h u s b a n d  u s  
h o s t  . r i v e r  f r o m  l i a b i l i t y  t o  h i s  w i f e  a s  
p  > . e n g e r  f o r  i n j u r i e s  s u s t a i n e d  In  c o l l l -  

j n  a n d ,  h e n c e ,  d i d  n o t  p r e c l u d e  o w n o ,  
a n d  o p e r a t o r  o f  o t h e r  v e h i c l e ,  n a m e d  n s  
d e f e n d a n t s  In  m a i n  a c t i o n  b y  w i f e ,  f r o m  
s e e k i n g  t o  r e c o v e r  In  t h i r d - p a r t y  a c t i o n  
a g a i n s t  h u s b a n d  f o r  c o n t r i b u t i o n  a s  a  
J o i n t  t o r t - f e a s o r .  H a y o n  v .  C o c a  C o l a  
B o t t l i n g  C o .  o f  N e w  E n g l a n d ,  1978. 378 
N . E . 2d  442. 375 M a s s .  644.

S t a t u t e  a f f o r d i n g  a  r i g h t  o f  c o n t r i b u ­
t i o n  In  t h o s e  I n s t a n c e s  w h e n  t w o  o r  
m o r e  p e r s o n s  b e c o m e  J o i n t l y  l i n b l e  In  
t o r t  f o r  s a m e  I n j u r y  t o  p e r s o n  o r  p r o p ­
e r t y  a p p l i e d  t o  t h i r d - p a r t y  a c t i o n  
w h e r e i n  o w n e r  a n d  o p e r a t o r  o f  v ' h i c l e ,  
n a m e d  a s  d e f e n d a n t s  In  m a i n  u c t i o n  b y  
w i f e ,  s o u g h t  t o  r e c o v e r  a g a i n s t  h u s b a n d  
a s  h o s t  d r i v e r  o f  w i f e ' s  v e h i c l e  f o r  c o n ­
t r i b u t i o n  a s  a  J o i n t  t o r t - f e u s n r .  Id .

C o m m o n - l a w  d o c t r i n e  o f  i n l e r s p o u s u l  
I m m u n i t y  d o c s  n o t  c o n t r o l  o v e r  U n i f o r m  
C o n t r i b u t i o n  A m u n g  T o r t f e a s o r s  A c t  t o  
p r e v e n t  o n e  t o r t - f e a s o r  f r o m  s e e k i n g  
c o n t r i b u t i o n  f r o m  a n o t h e r  t o r t - f » a s o r  
w h e n  o t h e r  t o r t - f e a s o r  Is  s p o u s e  o f  I n ­
j u r e d  p e r s o n  w h o  r e c e i v e d  d a m a g e s  
f r o m  f i r s t  t o r t - f e a s o r .  F l o r i d a  F a r m  
B u r e a u  I n s .  C o .  v .  G o v e r n m e n t  E m p .  
I n s .  C o . .  F l a . A p p . 1 9 7 9 .  371 S o .2 d  166. 
q u a s h e d  I n  p a r t  387 S o . 2 d  932.
1 8 a .  P a r e n t - c h l l d  

I f  f a t h e r ,  w h o  w a s  s t a n d i n g  w i t h  I n ­
f a n t  c h i l d  a t  c u r b  o f  s t r e e t ,  r e l e a s e d  
c h l l d ' 3  h a n d  a f t e r  o b s e r v i n g  t r a f f i c  In  
t i e  r o a d w a y  a n d  t o l d  c h i l d  t o  c r o s s  t h e  
s c e e t  w h e r e  s h e  w a s  s t r u c k  b y  v e h i c l e ,  
p a r e n t - c h i t d  I m m u n i t y  d o c t r i n e  w o u l d  
n o t  b a r  v e h i c l e  d r i v e r ,  w h o  w a s  s u e d  
f o r  c h i l d ' s  I n j u r i e s ,  f r o m  s e e k i n g  c o n ­
t r i b u t i o n  a n d / o r  I n d e m n i f i c a t i o n  f r o m  
f a t h e r ,  h u t  r e c o v e r y  c o u l d  n o t  b e  b a s e d  
o n  t h e c r y  o f  n e g l i g e n t  s u p e r v i s i o n .  
C a r e y  v .  D a v i s o n ,  1981, 437 A . 2 d  338, 181 
N . J . S u p e r .  283.
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Note 19
19. M o t o r  v e h i c l e  a c c i d e n t !

F i n d i n g ,  I n  t h i r d - p a r t y  a c t i o n  a g a i n s t  
e s t a t e  f o r  c o n t r i b u t i o n  a r i s i n g  o u t  o f  
h e a d - o n  c o l l i s i o n  o f  a u t o m o b i l e s ,  t h A t  
d e c e d e n t  w a s  g u i l t y  o f  n e g l i g e n c e  c o n ­
t r i b u t i n g  t o  a c c i d e n t ,  w a s  b i n d i n g  o n  
e s t a t e  In  I t s  c l a i m  a g a i n s t  t h i r d - p a r t y  
p l a i n t i f f  f o r  w r o n g f u l  d e a t h ,  s i n c e  p a r ­
t i e s  w e r e  I d e n t i c a l .  G e r r a r d  v .  L a r s e n ,  
C . A . N . D . 1 9 7 5 ,  517 T  2d  1127.

U n d e r  M i s s i s s i p p i  l a w ,  w h e r e  a l l e g e d  
d e s i g n  d e f e c t  I n  a t l o m o b l l e  d i d  n o t  
c a u s e  o r  c o n t r i b u t e  t o  c o l l i s i o n  w h i c h  
o c c u r r e d  w h e n  i n e  a u t o m o b i l e  w a s  
r e a r - e n d e d  w h i le ,  w a i t i n g  t o  m a k e  a  l e f t  
t u r n ,  t o r t - f e a s o r ' s  i n s u r e r  w h i c h  p a i d  
s u b s t a n t i a l  J u d g m e n t  t o  s u r v i v o r s  o f  
v i c t i m  w h o  w a s  b u r n e d  t o  d e a t h  In  t h e  
a u t o m o b i l e  w a s  b a r r e d  b y  t h e  s e c o n d  
a c c i d e n t  d o c t r i n e  f r o m  r e c o v e r i n g  c o n ­
t r i b u t i o n  f r o m  m a n u f a c t u r e r  a n d  s e l l e r  
o f  t h e  a u t o m o b i l e .  H a r t f o r d  A c c .  &  I n -  
t l e m .  C o .  v .  M i t c h e l l  B u l c k - P o n t l a c  a n d  
E q u i p m e n t  C o . ,  D .C .M I s s .1 9 7 9 ,  479 F .  
S u p p .  345.

U n d e r  M i s s i s s i p p i  l a w ,  w h e r e  n e i t h e r  
m a n u f a c t u r e r  n o r  s e l l e r  o f  a l l e g e d l y  d e ­
f e c t i v e  a u t o m o b i l e  w a s  a  p a r t y  l o  s u i t  
w h i c h  a r o s e  o u t  o f  r e a r - e n d  c o l l i s i o n  a t  
I n t t  s e c t i o n ,  t o r t - f e a s o r ' s  I n s u r e r  c o u l d  
n o t  r e c o v e r  c o n t r i b u t i o n  f r o m  t h e  m a n ­
u f a c t u r e r  o r  s e l l e r  f o r  a m o u n t  w h i c h  I n ­
s u r e r  p a i d  t o  s u r v i v o r s  o f  v i c t i m  w h o  
w a s  b u r n e d  t o  d e a t h  w h e n  t h e  a l l e g e d l y  
J e f e c t l v e  a u t o m o b i l e  e x p l o d e d .  Id .

D e f e n d a n t  d r i v e r  o f  v e h i c l e  w h i c h  
s t r u c k  v e h i c l e  In w h i c h  p l n i n t i f f s  d e c e ­
d e n t  w a s  r i d i n g  w a s  n o t  e n t i t l e d  t o  o b ­
t a i n  c o n t r i b u t i o n  f r o m  p l a i n t i f f  u n d e r  
l a w  o f  M i s s i s s i p p i  o n  t h e o r y  t h a t  n e g l i ­
g e n c e  o n  p a r t  o f  p l n i n t i f f s  d r i v e r  c o n ­
t r i b u t e d  t o  c o l l i s i o n  w h e r e  d e f e n d a n t  
w a s  s u e d  a l o n e  a s  a  t o r t - f e a s o r  a n d ,  
h e n c e .  J u d g m e n t  w o u l d  n o l  b e  r e n d e r e d  
a g u l n s t  t w o  o r  m o r e  d e f e n d a n t s  J o i n t l y  
a n d  s e v e r a l l y  a s  J o i n t  t o r t - f e a s o r s  n n d .  
i n  a n y  e v e n t ,  d e c e d e n t  c o u l d  n o t .  u n d e r  
M i s s i s s i p p i  l a w ,  h a v e  s u e d  p l a i n t i f f ,  h i s  
f a t h e r ,  f o r  d a m a g e s  o n  a c c o u n t  o f  h i s  
I n j u r i e s  h a d  d e a t h  n o t  e n s u e d .  H o o d  v. 
D e a l e r s  T r a n s p o r t  C o . .  D .C . M I s s . 1 9 7 9 ,  
172 F . S u p p .  250.

S i n c e  h o s t  d r i v e r  w a s  n o t  l i a b l e  t o  h e r  
g u e s t  p a s s e n g e r s  f o r  I n j u r i e s  a r i s i n g  o u t  
o f  a c c i d e n t  In  a b s e n c e  o f  a l l e g a t i o n  a n d  
p r o o f  o f  I n t e n t i o n a l  a n d  w a n t o n  c o n d u c t  
o n  h e r  p a r t ,  h o s t  d r i v e r  c o u l d  n o t  b e  
h e l d  l i a b l e  f o r  c o n t r i b u t i o n  o n  c o u n t e r ­
c l a i m  o f  d e f e n d a n t  d r i v e r  o f  o t h e r  v e h i ­
c l e  a l l e g i n g  t h a t  n e g l i g e n c e  o n  t h e  p a r t  
o f  h o s t  d r i v e r  w a s  a  c a u s e  o r  I n j u r i e s .  
R i g s b y  v .  T y r e .  D e l . S u p e r .  1977. 380 A . 2 d  
1371.

D e f e n d a n t ,  f o u n d  l i a b l e  f o r  I n j u r i e s  
s u s t a i n e d  w h  ; n  p o l i c e  c r u i s e r  In  w h i c h  
p l a i n t i f f  w a s  a  p u s s e n g c r  c o l l i d e d  w i t h  a  
m o t o r  c h i c l e  o p e r a t e d  b y  d e f e n d a n t ,  
c o u l d  d e r i v a t i v e l y  e n f o r c e  l i a b i l i t y  t o  
p l a i n t i f f  o f  d r i v e r  o f  p o l i c e  c r u i s e r  b y  
a l l e g i n g  In  t h i r d - p a r t y  c l a i m  f o r  c o n t r i ­
b u t i o n  t h a t  p l a i n t i f f ’s  I n j u r i e s  w e r e  
c a u s e d  b y  d r i v e r ’s  n e g l i g e n c e .  F o l e y  v .  
K l l h r i c k .  1981. 425 N . K . 2 d  376, 12 M a s s .  
A p p .  382.

I f  r e c o v e r y  I s  d e n i e d  o e c a u s e  o f  g u e s t  
s t a t u t e ,  o p e r a t o r  r a n n o t  b e  " l i a b l e  In  
t o r t "  f o r  I n j u r y  t o  g u e s t  a n d  d e f e n d a n t s  
c a n n o t  r e c e i v e  c o n t r i b u t i o n  f r o m  s u c h  
o p e r a t o r :  if ,  h o w e v e r ,  o c c u p a n t  i s  f o u n d  
t o  b e  a  p a s s e n g e r  r a t h e r  t h a n  a  g u e s t ,  
a  b r e a c h  o f  t h e  s a m e  d u t y  o f  o r d i n a r y  
c a r e  c a n  m a k e  o p e r a t o r  “ l i a b l e  In  t o r t "  
a n d  a l l o w  c o n t r i b u t i o n  t o  d e f e n d a n t s .  
O l e s e n  v. S n y d e r .  1976. 249 N . W . 2 d  266. 
90 S . D .  107.

D e f e n d a n t ,  in  p e r s o n a l  I n j u r y  a c t i o n  
a r i s i n g  f r o m  a u t o m o b i l e  a c c i d e n t  w a s  
n o t  e n t i t l e d  t o  c o n t r i b u t i o n  o r  r e d u c t i o n

In h i s  l i a b i l i t y  t o  p l a i n t i f f  p a s s e n g e r  o n  
b a s i s  o f  c o n t e n t i o n  t h a t  d r i v e r  o f  v e h i ­
c l e  In  w h i c h  p l a l n t l f r  w a s  r i d i n g  w a s  
J o i n t l y  n e g l i g e n t  s i n c e ,  t h r o u g h  o p e r a ­
t i o n  o f  S o u t h  D a k o t a  g u e s t  s t a t u t e ,  
s u c h  d r i v e r  w a s  n o l  l i a b l e  f o r  p l a i n t i f f ’s  
I n j u r i e s :  r i g h t  t o  c o n t r i b u t i o n  I s  d e t e r ­
m i n e d  b y  w h e t h e r  t h e r e  Is  J o i n t  o r  s e v ­
e r a l  l i a b i l i t y  r a t h e r  t h a n  p r e s e n c e  o f  
J o i n t  o r  c o n c u r r i n g  n e g l i g e n c e .  B e c k  v .  
W e a s e l ,  1976, 237 N . W . 2 d  9U5. -----  S . D .

A u t o m o b i l e  m a n u f a c t u r e r  a n d  d r i v e r  
o f  s e c o n d  a u t o m o b i l e  w h i c h  c o l l i d e d  
w i t h  p l a i n t i f f ’s  a u t o m o b i l e  w e r e  " J o i n t  
t o r t f e a s o r s "  w i t h i n  m e a n i n g  o f  s t a t u t e  
u n d e r  w h i c h  r e l a t i v e  d e g r e e s  o f  f r a u l t  o f  
J o i n t  t o r t - f e a s o r s  m a y  b e a r  u p o n  r i g h t s  
o f  c o n t r i b u t i o n ,  s i n c e  e v i d e n c e  d i s c l o s e d  
. i c g l l g e t H  r o n d ' l e t  o n  p a r t  o f  e a c h  d e ­
f e n d a n t  c o n s ’ l l u t l n g  l e g a l  c a u s e  o f  h a r m  
to  p l a i n t i f f  b e c a u s e  I t  w a s  s u b s t a n t i a l  
f a c t o r  In b r i n g i n g  a b o u t  h a r m :  t h u s ,  I n ­
s t r u c t i o n  p e r m i t t i n g  J u r y  t o  f i n d  m a n u ­
f a c t u r e r  l i a b l e  I f  t h e y  f o u n d  t h a t  
a l l e g e d  m a n u f a c t u r e  d e f e c . w a s  o n e  o f  
t h e  c a u s e s  o r  p l a i n t i f f ’s  I t i j u i y ,  e v e n  
t h o u g h  t h e y  m i g h t  a l s o  b e l i e v e  t h a t  
n e g l i g e n c e  o f  s e c c . i d  a u t o m o b i l e  d r i v e r  
w a s  c o n t r i b u t i n g  f a c t o r  In  c a u s i n g  a c c i ­
d e n t ,  w a s  c o r r e c t .  C h r y s l e r  C o r p .  v .  
T o d o r o v l c h ,  W y o . , 9 7 8 ,  580 P . 2 d  1123.

W h e r e  I n j u r i e s  s u s t a i n e d  In  r e a r - e n d  
c o l l i s i o n  h y  a u t o m o b i l e  d r i v e r ,  w h o  
b r o u g h t  p e r s o n a l  I n j u r y  a c t i o n  a g a i n s t  
a u t o m o b i l e  m a n u f a c t u r e r  a n d  d r i v e r  o f  
s e c o n d  a u t o m o b i l e  w h i c h  s t r u c k  p l a i n ­
t i f f ’s  a u t o m o b i l e ,  w e r e  I n c a p a b l e  o f  
a n y  lo g l c u l ,  r e a s o n a b l e ,  o r  p r a c t i c a l  d i ­
v i s i o n .  a n d  d e f e n d a n t s ,  s i n c e  r e s p e c t i v e  
c o n d u c t  o f  e a c h  c o n s t i t u t e d  l e g a l  c a u s e  
o f  p l a l n t l f f ’B i n j u r i e s ,  s t o o d  J o i n t l y  a n d  
s e v e r a l l y  l i a b l e  f o r  f u l l  e x t e n t  o f  I n j u ­
r i e s .  r i g h t  -f a u t o m o b i l e  m a n u f a c t u r e r  
t o  c l a i m  a g a i n s t  d r i v e r  o f  s e c o n d  a u t o ­
m o b i l e  w a s  to  h e  r e s o l v e d  u n d e r  c o n t r i ­
b u t i o n  s t a t u t e s  r a t h e r  t h a n  d o c M n e  o f  
a p p o r t i o n m e n t ,  a n d  t h u s  d i s m l i s a l  o f  
m a n u f a c t u r e r ' s  c r o s s  c l a i m  a g a l r s t  s e c ­
o n d  d r i v e r  w a s  h n r m l e s s  e r r o r ,  s i n c e  
m a n u f a c t u r e r  c o u l d  s t i l l  p u r s u e  a n y  
r i g h t  t o  c o n t r i b u t i o n  f r o m  s e c o n d  d r i v e r  
b y  I n d e p e n d e n t  a c t i o n .  Id .

U n d e r  g u e s t  s t a t u t e ,  a u t o m o b i l e  p a s ­
s e n g e r  h a d  n o  c l a i m  f o r  d a m a g e s  a g a i n s t  
d r i v e r  o f  c a r  in  w h i c h  h e  w a s  r i d i n g  
a n d  t h e r e f o r e  J o i n t  T o r t f e a s o r s  A c t  p r o ­
t e c t e d  d r i v e r  f r o m  t h i r d - p a r t y  c o m p l a i n t  
f o r  c o n t r i b u t i o n .  U o . ld o n a d o  v .  N a v a j o  
F r e i g h t  L i n e s .  I n c . ,  1977. 562 P . 2 d  1138, 
90 N . M . A p p .  284.

W h e r e  I n j u r y  t o  o c c u p a n t  o f  a u t o m o ­
b i l e  w a s  c a u s e d  b y  n e g l i g e n c e  o f  t r u c k  
d r i v e r  w h o  a t  t h a t  t i m e  w a s  u n d e r  J o i n t  
s u i  s r v i s l o n  o f  t i e r v l c e  s t a t i o n  a n d  t r u c k  
o w n e r ,  t h e  t w o  s u p e r v i s o r s  s h o u l d  
e q u a l l y  s h a r e  t h e  l o s s  a n d  t r u c k  o w n e r  
w h i c h  s e t t l e d  w i t h  o c c u p a n t  w a s  e n t i ­
t l e d  t o  o n l y  506k c o n t r i b u t i o n  f r o m  s t a ­
t i o n .  T e r m i n a l  T r a n s p o r t  C o . .  I n c .  v. 
C l l f f s l d e  C o . .  I n c . ,  T e n n . A p p . 1 9 8 0 ,  608 
S . W . 2 d  850.

I n  a c t i o n  a r i s i n g  o u t  o f  a c c i d e n t  In  
w h i c h  t r u c k  d r i v e n  b y  t r u c k  d r i v e r  c o l ­
l i d e d  w i t h  r e a r  o f  p a r k e d  a u t o m o b i l e  o c ­
c u p i e d  b y  f a m i l y ,  b r o u g h t  a g a i n s t  t r u c k  
d r i v e r ’s  c e r t i f y i n g  p h y s i c i a n  b y  t r u c k  
d r i v e r ' s  e m p l o y e r  f o r  p h y s i c i a n ' s  a l l e g e d  
n e g l i g e n t  f a i l u r e  t o  d U c e r n  t r u c k  d r i v ­
e r ' s  p h y s i c a l  d i s a b i l i t i e s ,  I f  a c t u a l  d e t e r ­
m i n a t i o n  o f  J u r y  w a s  t h a t  t r u c k  d r i v e r ’s  
p h y s i c a l  d i s a b i l i t i e s  w e r e  p r o x i m a t e  
c a u s e  o f  a c c i d e n t ,  t h a t  t r u c k  d r i v e r ' s  
e m p l o y e r  w a s  g u i l t y  o f  n e g l i g e n c e  In 
f a i l i n g  t o  d i s c o v e r  t r u c k  d r i v e r ' s  p h y s i ­
c a l  d i s a b i l i t i e s ,  a n d  t h a t  p h y s i c i a n  w a s  
n l s o  g u i l t y  o f  n e g l i g e n c e ,  t h e n  t r u c k  
d r i v e r ' s  e m p l o y  i r  w o u l d  b e  e n t i t l e d  t o
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c o n t r i b u t i o n  f r o m  p h y s i c i a n  u n d e r  U n i ­
f o r m  C o n t r i b u t i o n  A m o n g  T o r t  F e a s o r s  
A c t .  W h a r t o n  T r a n s p o r t  C o r p .  v .  
B r i d g e s ,  T e n n . 1 9 8 0 ,  606 S . W . 2 d  521.

I n  a c t i o n  I n  w h i c h  I n j u r e d  m i n o r  p u -  
d c s t r l a n  o b t a i n e d  J u d g m e n t  a g a i n s t  m o ­
t o r i s t  a n d  In  w h i c h  I t  w a s  In  e f f e c t  d e ­
t e r m i n e d  t h a t  m i n o r ’s  m o t h e r ’s  n e g l i ­
g e n t  s u p e r v i s i o n  o f  m i n o r  c o n t r i b u t e d  t o  
h i s  i n j u r y ,  c o n t r i b u t i o n  w a s  a v a i l a b l e  
a g a i n s t  m o t h e r ,  b u t  o n l y  t o  e x t e n t  o f  
e x i s t i n g  l i a b i l i t y  I n s u r a n c e  c o v e r a g e  f o r  
h e r  t o r t  a g a i n s t  m i n o r .  J o s e p h  v .  
t j u e s t .  F l a .  1982, 414 S o . 2 d  1063.

T h e r e  I s  n o  r i g h t  o f  c o n t r i b u t i o n  
a g a i n s t  a  J o i n t  t o r t - f e a s o r  w h o  I s  p a r e n t  
o f  I n j u r e d  m i n o r  If p a r e n t  Is  w i t h o u t  
l i a b i l i t y  I n s u r a n c e  o r  If p o l i c y  c o n t a i n s  
a n  e x c l u s i o n  c l a u s e  f o r  h o u s e h o l d  o r  
f a m i l y  m e m b e r s .  W o o d s  v .  W i t h r o w .  
F l a .  1982, 413 S o . 2 d  1179.

I n  a c t i o n  b r o u g h t  b y  p a s s e n g e r  a n d  
d r i v e r  o f  a u t o m o b i l e  I n v o l v e d  In  a c c i d e n t  
a g a i n s t  c o n t r a c t o r ,  w h i c h  f i l e d  t h i r d -  
p a r t y  c l a i m  a g a i n s t  s u b c o n t r a c t o r ,  s u b ­
c o n t r a c t o r ’s  c l a i m  n g a i n s t  d r i v e r  f o r  
c o n t r i b u t i o n  w o u l d  b e  a l l o w e d  s o  t h a t  
I n  t h e  e v e n t  t h a t  d r i v e r  a n d  p a s s e n g e r  
w e r e  n o t  f o u n d  t o  b e  J o i n t  v e n t u r e r s  a t  
t i m e  o f  a c c i d e n t  a n d  I f  J u r y  f o u n d  t h a t  
d r i v e r  w a s  p a r t i a l l y  a t  f a u l t  a s  a  J o i n t  
t o r t - f e a s o r ,  p r o p e r  d i s t r i b u t i o n  o f  l i a ­
b i l i t y  w i t h  r e s p e c t  t o  p a s s e n g e r  w o u l d  
b n  I n s u r e d .  F l o r i d a  R o c k  &  S a n d  C o .  v .  
C o x ,  F l u . A p p .  1977, 344 X o .2 d  1296.
19a.  B a n k i n g  t r a n s a c t i o n s

U n d e r  .V ew  J e r s e y  l a w .  a t t o r n e y ' s  a l ­
l e g e d  l i a b i l i t y  t o  c l i e n t s  f o r  f a l l i n g  p r o p ­
e r l y  t o  s u p e r v i s e  o u t - o f - s t a t e  a t t o r n e y  
t o  w h o m  h e  t r a n s f e r r e d  c l i e n t s ’ p e r s o n a l  
I n j u r y  c a s e ,  a n d  w h o  s u b s e q u e n t l y  e m ­
b e z z l e d  c l i e n t s '  f u n d s ,  w a s  n o t  o f  s o r t  
w h i c h  w o u l d  e n t i t l e  a t t o r n e y  t o  i n d e m ­
n i t y  f r o m  b a n k ,  w h i c h  w a s  g u i l t y  o f  
n e g l i g e n c e  In  h a n d l i n g  o f  a t t o r n e y ' s  d e ­
p o s i t .  i f  r e f e r r i n g  a t t o r n e y  w e r e  h e l d  
l l a b l a  f o r  c l i e n t s '  l o s s :  a n d  t h u s  b a n k  
w a s  n o t  b a r r e  \ f r o m  s e e k i n g  c o n t r i b u ­
t i o n .  T o r m o  v .  Y o r m n r k ,  D . C . N . J .  1975, 
398 F . S u p p .  1159,
19b. F i d u c i a r y  r e l a t i o n s h i p s

T e n n e s s e e  U n i f o r m  C o n t r i b u t i o n  
A m o n g  T o r t - f e a s o r s  A c t  d i d  n o t  a p p l y  
to  s u i t  s e e k i n g  r e c o v e r y  f r o m  a c c o u n t ­
i n g  f i r m  w h i c h  a l l e g e d l y  a i d e d  a n d  a b e t ­
t e d  e x e c u t o r  In u c t l o n s  w h i c h  b r e a c h e d  
f l d u l c a r y  r e l a t i o n s h i p  n n d  s u i t  c o u l d  n o t  
b e  m a i n t a i n e d  a g a i n s t  a c c o u n t i n g  f i r m  
b y  b e n e f i c i a r y  w h o  h a d  s e t t l e d  w i t h  e x ­
e c u t o r .  H u e h b l n d e r  v . R e g i s t e r ,  C . A .  
T e n n . 1 9 8 0 ,  634 F . 2 d  327.

U n i f o r m  C o n t r i b u t i o n  A m o n g  J o i n t  
T o r t f e a s o r s  ^ c t  d o e s  n o t  a p p l y  t o  
b r e a c h e s  o f  t r u s t  o r  o t h e r  f i d u c i a r y  o b ­
l i g a t i o n s .  C a s o n  v. L u u ,  F l a . A p p .  1978. 
369 S o . 2 d  600. c e r t i o r a r i  d e n i e d  368 S o . 2 d  
1365.
20.  L i a b i l i t y  In g e n e r a l

T h i r d  p a r t i e s  d e c k i n g  c o n t r i b u t i o n  f o r  
d a m a g e s  a r i s i n g  f r o m  I n c i d e n t .  In  w h i c h  
t r a n s f o r m e r s  w e r e  d a m a g e d  w h i l e  b e i n g  
l o a d e d  o n  v e s s e l  d i d  n o t  e s t a b l i s h  t h a t  
t r a n s f o r m e r  m a n u f a c t u r e r  f a i l e d  t o  e x ­
e r c i s e  r e a s o n a b l e  c a r e ,  w h e r e  e v i d e n c e  
I n d i c a t e d  t h a t  m a n u f a c t u r e r  u p o n  b e i n g  
n o t i f i e d  t h a t  s t e n c i l l e d  w e i g h t s  o f  t h e  
t r a n s f o r m e r s  w e r e  e r r o n e o u s ,  r e c h e c k e d  
t h e  a c c u r a c y  o f  t h e  s t e n c i l l e d  f i g u r e s  
a n d  n o t i f i e d  b u y e r  o f  d i s c r e p a n c i e s .  
F l s c h b a c h  &. M o o r e  I n t e r n .  C o r p .  v. 
C r a n e  B a r g e  R - 1 4 .  C . A . M d . 1980. 632 F . 2 d  
1123.

T e s t i m o n y  t h a t ,  e v e n  t h o u g h  b u i l d i n g  
r e m a i n e d  u n d e r  b u i l d i n g  o w n e r ' s  c o n ­
t r o l .  c o n t r a c t o r  h a d  u l t i m a t e  r e s p o n s i ­
b i l i t y  f o r  b a r r i c a d i n g  e l e v a t o r s  a n d  h a v ­
i n g  e l e v a t o r s  s h u t  d o w n  w h e n  b a r r i -
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c a d e s  w e r e  n o t  I n  p l n c e  a n d  e v i d e n c e  
t h a t  s u b c o n t r a c t o r ' s  e m p l o y e e  w a s  I n ­
j u r e d  w h e n  h e  fe l l I n t o  o p e n  e l e v a t o r  
s h a f t  s u s t a i n e d  f i n d i n g  t h a t  b o t h  t h e  
b u i l d i n g  o w n e r  a n d  t h e  c o n t r a c t o r  w e r e  
n e g l i g e n t  s o  t h n t  b u i l d i n g  o w n e r  w a s  
e n t i t l e d  t o  c o n t r i b u t i o n  f r o m  c o n t r a c t o r ,  
f o r  c e r t a i n  a m o u n t s  r e c o v e r e d  f r o m  
b u i l d i n g  o w n e r  b y  I n j u r e d  s u b - s u b c o n ­
t r a c t o r ' s  e m p l o y e e  a n d  h i s  w i f e .  H a t -  
t e r s l e y  v .  B o l l t ,  C . A . P n . 1975. 512 F .2 d  
209.

U n d e r  S c u t h  D a k o t a  l a w ,  w h e r e  J u r y  
s p e c i f i c a l l y  f o u n d  t h a t  p a r t i c u l a r  d e ­
f e n d a n t  w a s  n o l  n e g l i g e n t  In  a n y  m a n ­
n e r  a n d  w a s  n o t  l i a b l e  f o r  i n j u r i e s  t o  
p l a i n t i f f ,  n o  r i g h t  o f  c o n t r i b u t i o n  e x i s t ­
e d  a g a i n s t  s u c h  d e f e n d a n t .  B a r t a k  v . 
Be l l  - G a l l y a r d t  & W e l l s .  I n c . .  D . C . S . D .  
1979, 473 F . S u p p .  737, r e v e r s e i l  o n  o t h e r  
g r o u n d s  629 F . 2 d  523.

I n  N e w  J e r s e y  I n d e m n i t y  w i l l  b e  a l ­
l o w e d  t o  a  J o i n t  t o r t - f e a s o r  o n l y  If h i s  
l i a b i l i t y  Is  m e r e l y  " c o n s t r u c t i v e . "  o r  
" v i c a r i o u s . "  t h a t  Is.  l i a b i l i t y  w h i c h  Is 
I m p u t e d  b y  l a w  w i t h o u t  r e g a r d  t o  a c t u a l  
f a u l t .  T o r m o  v .  Y o r m a r k ,  D . C . N . J .  1975, 
398 F . S u p p .  1159.

T e l e v i s i o n  s e t  m a n u f a c t u r e r ,  s u e d  h y  
t e n a n t  f o r  w r o n g f u l  d e a t h  u n d e r  P e n n ­
s y l v a n i a  l a w  b e c a u s e  o f  f i r e  c a u s e d  b y  
a l l e g e d l y  d e f e c t i v e  s e t  h iu l  n o  c a u s e  o f  
a c t i o n  f o r  c o n t r i b u t i o n  o r  I n d e m n i t y  
n r l s l n g  n u t  n f  a l l e g e d  t h i r d - p a r t y  d e ­
f e n d a n t  l a n d l o r d ' s  n e g l i g e n c e ,  w h e r e  
t h e r e  w a s  n o  q u e s t i o n  o f  p r i m a r y  o r  
s e c o n d a r y  l i a b i l i t y  a n d  n o  q u e s t i o n  o f  
v i c a r i o u s  l i u b i l i t y  s i n c e  l i a b i l i t y .  I f  a n y ,  
o f  l a n d l o r d  f o r  c o n t r i b u t i o n  m u s t  a r i s e  
o u t  n f  t o r t  l a w  g o v e r n i n g  l i a b i l i t y  o f  
l a n d l o i d  t o  t e n a n t  b e c a u s e  o f  n e g l i g e n c e  
u n d  t h e r e  h a d  t o  b e  p r o o f  o f  s o m e  d i r e c t  
o m i s s i o n  b y  l a n d l o r d  o f  p e r f o r m a n c e  o f  
a  d u t y  h *  o w e d  t o  t e n a n t .  G r o o v e r  v. 
M a g n a v o x  C o . ,  D . C . P a . 1976, 71 F . R . D .  
638.

In  r e g a r d  t o  i n c i d e n t  In w h i c h  I n j u r i e s  
w e r e  a l l e g e d l y  s u s t a i n e d  w h e n  e x p l o s i o n  
a n d  f l a s h  l i r e  o c c u r r e d  In t e l e p h o n e  
u t i l i t y ' s  m a n h o l e ,  u t i l i t y  w a s  n o l  p r e ­
c l u d e d  f r o m  r e l y i n g  u p o n  d i s t i n c t i o n  b e ­
t w e e n  " a c t i v e ”  a n d  " p a s s i v e "  n e g l i ­
g e n c e  w i t h  r e s p e c t  l o  o r i g i n a l  d e f e n d ­
a n t ’s  c l a i m  f o r  c o n t r i b u t i o n ,  a n d  s u c h  
c o n c e p t s  w e r e  r e l e v a n t  a n d  t h e r e  w e r e  
s u f f i c i e n t  f a c t s  t o  s u p p o r t  s u b m i s s i o n  o f  
t h e  I s s u e  t o  t r i e r  o f  f a c t .  C h e s a p e a k e  
U t i l i t i e s  C o r p .  v. C h e s a p e a k e  a n d  P o t o ­
m a c  T e l .  C o .  o f  M a r y l a n d ,  D e l . S u p e r .  
1981), 415 A . 2d 186.

I n a s m u c h  a s  s u r e t y  o n  p e r f o r m a n c e  
o o n d  I s s u e d  In  c o n n e c t i o n  w i t h  a p p r o v a l  
o f  s u b d i v i s i o n  d e v e l o p m e n t  m a p  w u s  n o t  
a l l e g e d  t o  b e  o n e  o f  t h e  t o r t - f e a s o r s  a n d  
w a s  n o t  a  p a r t y  t o  n e g l i g e n c e  a c t i o n  b y  
g r a n t o r s  o f  c a s e m e n t  f o r  s t o r m  s e w e r  
r e q u i r e d  In  c o n n e c t i o n  w i t h  t h o  d e v e l o p ­
m e n t ,  t o w n s h i p  w h i c h  h a d  p a i d  e n t i r e  
J u d g m e n t  o n t a i  s i  b y  g r a n t o r s  a g a i n s t  
t o w i . s h i p  a n d  > . e v e l o p e r  d i d  n o t  h a v e  
r i g h t  t o  c o n i n D u t i o n  f r o m  s u r e t y .  
W y c k o f f  T o .  v .  S a r n a ,  1975. 347 A . 2 d  16, 
136 N . J . S u p e r .  512.

H o l d  h a r m l e s s  c l a u s e  In  f r a n c h i s e  
a g r e e m e n t  b e t w e e n  c i t y  a n d  p o w e r  c o m ­
p a n y  g o v e r n e d  a p p o r t i o n m e n t  o f  l i a b i l i ­
t y  h e t w o o n  c i t y  a n d  p o w e r  c o m p a n y  In 
n e g l i g e n c e  a c t i o n  r a t h e r  t h a n  t h e  u n i ­
f o r m  C o n t r i b u t i o n  A m o n g  T o r t f e a s o r s  
A c t ,  In  t h a t  p a r t i e s ,  a p p a r e n t l y  a t  a r m ' s  
l e n g t h ,  a g r e e d  o n  t h e  s t a n d a r d  f o r  
m e a s u r i n g  l i a b i l i t y ,  p r o v i s i o n  w aB  n o t  
u n c o n s c i o n a b l e ,  a n d  a g r e e m e n t  w a s  n o t  
a t  o d d s  w i t h  t h e  r e m e d i a l  p u r p o s e s  o f  
t h e  s t a t u t e .  C i t y  a n d  B o r o u g h  o f  J u ­
n e a u  v .  A l a s k a  K le e .  L i g h t  &  P o w e r  
C o . .  A l a s k a  1981, 622 P . 2 d  954.
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Note 20

R i g h t  t o  c o n t r i b u t i o n  e x i s t s  a m o n g  
J o i n t  t o r t - f e a s o r s  u n d e r  t h e  U n i f o r m  
C o n t r i b u t i o n  A m o n g  T o r t f e a s o r s  A c t  r e -

?
; a r d l e s s  o f  t h e  f a c t  t h a t  t h e y  h a v e  b e e n  
o u n d  l i a b l e  u n d e r  d i f f e r e n t  t h e o r i e s ,  

s u c h  o s  n e g l i g e n c e  a n d  s t r i c t  p r o d u c t s  
l i a b i l i t y .  S a n c h e z  v .  C i t y  o f  R s p a n o l a ,  
A p p . 1980, 615 P . 2d  993, 94 N . M .  993.

W h e r e  l i a b i l i t y  o f  d e f e n d a n t  c i t y  f o r  
I n j u r i e s  s u s t a i n e d  b y  m i n o r  p l a i n t i f f  
w h e n  a  v o l l e y b a l l  s t a n d a r d  fe l l  n n d  s e ­
v e r e l y  i n j u r e d  h e r  f o o t  w a s  p r e d i c a t e d  
o n  n e g l i g e n c e  In  t h a t  s t a n d a r d  w a s  
b e i n g  u s e d  In  a  r e c r e a t i o n  c e n t e r  u n d e r  
s u p e r v i s i o n  o f  c i t y  w h e n  a c c i d e n t  o c ­
c u r r e d .  a n d  l i a b i l i t y  o f  d e f e n d a n t  m a n u ­
f a c t u r e r  w a s  p r e d i c a t e d  o n  a  t h e o r y  o f  
H t r l c t  p r o d u c t s  l i a b i l i t y  u n d e r  s e c t i o n  
4 02 A  o f  t h e  R e s t a t e m e n t  ( S e c o n d )  o f  
T o r t s ,  a s  w a s  t h e  l i a b i l i t y  o f  t h e  d e ­
f e n d a n t  s p o r t i n g  g o o d s  s t o r e  f o r  h a v i n g  
s o l d  a  d e f e c t i v e  p r o d u c t  w h i c h  e v e n t u a l ­
ly  i n j u r e d  a  u s e r  o f  t h e  p r o d u c t ,  t h e r e  

.  w e r e  t h r e e  t o r t - f e a s o r s  w h i c h  w e r e  e a c h  
d i r e c t l y  l i a b l e  t o  t h e  p l a i n t i f f  f o r  h e r  i n ­
j u r i e s .  a n d  e a c h  t o r t - f e a s o r  h a d  a  r i g h t  
t o  c o n t r i b u t i o n  w h e n  I t  h a d  p a i d  m o r e  
t h a n  I t s  p r o  r u t a  s h a r e  o f  t h e  J u d g m e n t ,  
o r  o n e - t h i r d .  Id .

I n  a  c a s e  f o r  c o n t r i b u t i o n ,  t h e  r e a l  i n ­
q u i r y  la w h i c h  o f  t h e  t w o  p a r t i e s  i s  p r i ­
m a r i l y  r e s p o n s i b l e  f o r  t h e  I n j u r i e s .  
T e r m i n a l  T r a n s p o r t  C o . .  I n c .  v. C l l f f s i d e  
L e a s i n g  C o r p . ,  T e n n . 1 9 7 9 ,  077 S . W . 2 d  
455.

U n i f o r m  C o n t r i b u t i o n  A m o n g  T o r t ­
f e a s o r s  A c t  c r e a t e s  a  s u b s t a n t i v e  r i g h t  
t o  c o n t r i b u t i o n  f r o m  a  c o d e f e n d a n t  
w h o s e  n e g l i g e n c e  c o n t r i b u t e s  t o  p l a i n ­
t i f f ' s  I n j u r y .  C a r e y  v .  J o n e s ,  T e n n . A p p .  
1976. 646 S . W . 2 d  814.
2 0 a .  S t r i c t  l i a b i l i t y

L i a b i l i t y  f o r  c o n t r i b u t i o n  a n d  I n d e m ­
n i t y  u n d e r  t h e  p r i n c i p l e  o f  s t r i c t  l i a b i l i ­
t y  a s  c o d i f i e d  b y  s e c t i o n  402A  o f  t h e  R e ­
s t a t e m e n t  ( S e c o n d )  o f  T o r t s  d e p e n d s ,  
n o t  o n  t h e  m e a n s  o f  m a r k e t i n g ,  b u t  o n  
t h e  f a c t  o f  m a r k e t i n g ,  w h e t h e r  b y  s a l e ,  
l e a s e  o r  b a i l m e n t ,  f o r  u s e  a n d  c o n s u m p ­
t i o n  b y  t h e  p u b l i c .  H o f f m a n  v .  L o o s  &
n i l w o r t h ,  I n c . ,  1982, 452 A .2 d  1349, -----
P a . S u p e r .  — .

R o l e  o f  t h e  d e f e n d u n l  a s  a  s a l e s  a g e n t  
f o r  t h e  m a n u f a c t u r e r  o f  t h e  b o i l e d  l i n ­
s e e d  o i l  w h i c h  c a u s e d  t h e  ( I r e  g i v i n g  
r i s e  t o  t h e  w r o n g f u l  d e a t h  a n d  s u r v i v a l  
c l a i m s  In  t h e  t r e s p a s s  a c t i o n  p r o v i d e d  a  
p r e d i c a t e  u p o n  w h i c h  t h e  d e f e n d a n t  
c o u l d  h e  h e l d  l i a b l e  Tor c o n t r i b u t i o n  a n d  
I n d e m n i t y  u n d e r  t h e  p r i n c i p l e  o f  s t r i c t  
l i a b i l i t y  a s  c o d i f i e d  b y  s e c t i o n  4U2A o f  
t h e  R e s t a t e m e n t  ( S e c o n d )  o f  T o r t s  
In  t h a t  t h e  d e f e n d a n t  I n t e n d e d  t h n t  t h e  
p r o d u c t  r e a c h  t h o  m a r k e t  a n d  w a s  d i ­
r e c t l y  I n v o l v e d  i n  s u p p l y i n g  t h e  c h a t t e l ,  
n o t  m e r e l y  o f f e r i n g  t h e  u s e  o f  m o n e y .
I d .
21. Se t t l em en t

U n d e r  P e n n s y l v a n i a  l a w ,  s e t t l e m e n t  
o f  c l a i m  w i t h  o n e  t o r t - f e n s o r  b a r s  s u b ­
s e q u e n t  s u i t  a g a i n s t  a n o t h e r  J o i n t  t o r t -  
f e n s o r  o n l y  w h e r e  p r i o r  p r o c e e d i n g s  c a n  
r e n r o n a b l y  b e  c o n s t r u e d  t o  h a v e  r e s u l t ­
e d  i n  f u l l  s a t i s f a c t i o n  o f  p l a i n t i f f ' s  
c l a i m .  F r a n k  v .  V o l k s w a g e n w e r k .  A . G .  
o f  W e s t  G e r m a n y ,  C . A . P a .  1975, 522 F . 2 d  
321.

U n d e r  P e n n s y l v a n i a  l a w ,  w h e r e  m i n o r  
s e t t l e d  c l a i m  a r i s i n g  o u t  o f  a u t o m o b i l e  
a c c i d e n t  b e c a u s e  h e r  p a r e n t s  u n d  a t t o r ­
n e y  c o n c l u d e d  t h a t  t h e  m o s t  t h e y  c o u l d  
r e c o v e r  f r o m  d r i v e r  o f  a u t o m o b i l e  w n s  
m a x i m u m  c o v e r a g e  u n d e r  h i s  i n s u r a n c e  
p o l i c y  a n d  n o t  b e c a u s e  a m o u n t  o f  s e t t l e ­
m e n t  f u l l y  s a t i s f i e d  c l a i m ,  s e t t l e m e n t  
d i d  n o t  b a r  u c t l o n  a g a i n s t  a n o t h e r  a l ­
l e g e d  J o i n t  t o r t - f e a s o r .  Id .
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D e f e n d a n t s  In  d e a t h  a c t i o n  w e r e  p r e ­
v e n t e d  f r o m  I n i t i a t i n g  u c t l o n  f o r  c o n t r i ­
b u t i o n  a g a i n s t  o t h e r  d e f e n d a n t  a f t e r  e n ­
t e r i n g  I n t o  s e t t l e m e n t  i n  d e a t h  a c t i o n  
w h e r e  a l l  p a r t i e s  w e r e  p a r t i e s  t o  d e a t h  
a c t i o n .  S t o n e  &  W e b s t e r  E n g i n e e r i n g  
C o r p .  v .  H e y l  &  P a t t e r s o n .  I n c . ,  1978,
395 A . 2d  1359, 261 P a . S u p e r .  150.

U n d e r  T o r t  C l a i m s  A c t .  p l a i n t i f f s
c o u l d  r e c o v e r  f u l l  a m o u n t  o f  J u r y  v e r ­
d i c t  f r o m  s t a t e  t o  e x t e n t  t h a t  A c t  a l ­
l o w e d ,  l e s s  p r o  t a n t o  r e d u c t i o n s  f o r  t w o  
s e t t l e m e n t s  f r o m  J o i n t  t o r t - f e a s o r s .  
P o l y a r d  v .  T e r r y ,  1977, 372 A . 2 d  378, 148 
N . J . S u p e r .  202. r e v e r s e d  o n  o t h e r  
g r o u n d s  390  A . 2 d  653. 160 N . J . S u p e r .  497, 
a f f i r m e d  401 A . 2 d  532, 79 N . J .  547,

T o r t - f e a s o r ,  h a v i n g  a g r e e d  t o  e n t r y  o f  
J u d g m e n t  p u r s u a n t  t o  s t i p u l a t i o n  f o r  
d i s m i s s a l ,  h u d  n o  s u b s t a n t i v e  r i g h t  
t h e r e a f t e r  t o  r e q u i r e  o t h e r  t o r t - f e a s o r  t o  
m a k e  c o n t r i b u t i o n  e s p e c i a l l y  w h e r e  o t h ­
e r  t o r t - f e a s o r  d e n i e d  l i a b i l i t y  a n d  d i d  
n o t  o t h e r w i s e  a g r e e  t o  a n y  c o n t r i b u t i o n .  
G r a c e  v .  H u e k l e y ,  1982, 435 N . E . 2 d  655. 
13 .M u s s . /  p p .  1081.

T o  r e c o v e r  c o n t r i b u t i o n ,  p l a i n t i f f s  
w e r e  r e q u i r e d  t o  s h o w  t h a t  t h e y  w e r e  
l e g a l l y  l i a b l e  a s  J o ' n t  t o r t - f e a s o r s  a n d  
t h a t  d e f e n d a n t s  w e r e  J o i n t l y  l i a b l e ,  a n d  
p l u i n t l f r s  c o u l d  r e c o v e r  o n l y  t o  e x t e n t  
t h a t  H u l l l e m e n L  w h s  r e a s o n a b l e .  R o b ­
e r t s o n  v. M c C a r t e ,  1982, 433 N . H . 2 d  1262, 
13 M a s s . A p p .  441.

U n d e r  U n i f o r m  C o n t r i b u t i o n  A m o n g  
J o i n t  T o r t f e a s o r s  A c t ,  w h e r e ,  a m o n g  
m u l t i p l e  t o r t - f e a s o r s ,  o n e  h a s  s e t t l e d  In  
g o o d  f a i t h  a n d  a n o t h e r  h a s  n o t  s e t t l e d ,  
t h e  c l a i m  a g a i n s t  t h e  l a t t e r  Is  r e d u c e d  
b y  t h e  s e t t l e m e n t ,  t h e  f o r m e r  b e i n g  p r o ­
t e c t e d  u g n i n s t  f u r t h e r  l i a b i l i t y .  B o s t o n  
E d i s o n  C o ,  v .  T r l t a c h ,  1976, 346 N . E . 2 d  
901. 370  M a s s .  260.

W h e r e  p l a i n t i f f  h a d  s e t t l e d  w i t h  J o i n t  
t o r t - f e a s o r  b e f o r e  J u d g m e n t ,  s e t t l e m e n t  
p a y m e n t  r e c e i v e d  f r o m  J o i n t  t o r t - f e a s o r  
In  A p r i l ,  1974, s h o u l d  h a v e  b e e n  a p p l i e d  
t o  r e d u c e  b a l a n c e  o u t s t a n d i n g  o n  J u d g ­
m e n t  a g a i n s t  s e c o n d  d e f e n d a n t  o n  t h a t  
d a t e ,  a n d  t h u s  i t  w a s  I m p r o p e r  t o  t r e a t  
s e t t l e m e n t  p a y m e n t  a s  I f  I t  h a d  b e e n  r e ­
c e i v e d  a t  t i m e  o f  t h e  w r i t  a n d  s e c o n d  
d e f e n d a n t  w a s  n o t  t h e r e b y  u n f a i r l y  b u r ­
d e n e d .  w i t h  r e s p e c t  t o  r e s u l t a n t  I n t e r e s t  
c a l c u l a t i o n s ,  o n  t h e o r y  t h a t  i t  w a s  t o  b e  
c r e d i t e d  w i t h  t h e  s e t t l e m e n t  p a y m e n t  a s  
If  i t  h a d  m a d e  t h e  p a y m e n t  I t s e l f .  I d .

W h e r e  d e f e n d a n t s  w h o  s e t t l e d  t h e i r  
l i a b i l i t y  i n  I r o n  w o r k e r ' s  n c t l o n  f o r  p e r ­
s o n a l  I n j u r i e s  s u s t a i n e d  In  f a l l  a t  c o n ­
s t r u c t i o n  s i t e  f o r  1130.000 w e r e  l a t e r  
f o u n d  t o  b e  92%  l i a b l e ,  a n o t h e r  d e f e n d ­
a n t ,  w h o  s e t t l e d  f o r  120.090. w a s  f o u n d  
n o r  t o  b e  l i a b l e ,  a n d  s e t t l e m e n t  a g r e e ­
m e n t  w i t h  t h e  d e f e n d a n t  f o u n d  n o t  t o  
h e  l i a b l e  p r o v i d e d  t h a t  a n y  d a m a g e s  r e ­
c o v e r e d  a g a i n s t  a n y  o t h e r  p a r t i e s  s h a l l  
b e  r e d u c e d  In  t h e  s u m  o f  t w e n t y  t h o u ­
s a n d  d o l l a r s  o r  In  c u c h  s u m  a s  s h a l l  b e  
t h e  e x t e n t  o f  t h e  p r o  r a t a  s h a r e  o f  s e t ­
t l i n g  d e f e n d a n t s '  l i a b i l i t y  w h i c h e v e r  
s u m  s h a l l  b e  t h e  l a r g e r ,  l i a b i l i t y  u f  a r ­
c h i t e c t s ,  w h o  d i d  n o t  s e t t l e ,  h a d  t o  b e  
r e d u c e d  h y  120,000  e v e n  t h o u g h  t o t a l  
v e r d i c t  w a s  1215.000, a n d  e v e n  t h o u g h  
s u c h  r e d u c t i o n  o f  t h e  a w a r d  a g a i n s t  t h e  
a r c h i t e c t s ,  w h o  w e r e  f o u n d  t o  b e  l i a b l e  
f o r  7 .5 %  o f  t h e  1215 ,000.  e l i m i n a t e d  t h e i r  
m o n e t a r y  l i a b i l i t y .  D u n c a n  v .  P e n n i n g ­
t o n  C o u n t y  H o u s i n g  A u t h o r i t y ,  1979, 283 
N . W . 2 d  5 4 0 .  S . D .  .

W h e r e  d e f e n d a n t  e n t e r e d  I n t o  s e t t l e ­
m e n t  u g r e e m e . i t  w i t h  p l a i n t i f f  In  w h i c h  
d e f e n d a n t  a g r e e d  t o  p a y  p l a i n t i f f  145.000  
b u t  s u c h  d e f e n d a n t  d i d  n o l  p a y  w h a t  
w o u l d  h a v e  b e e n  n e c e s s a r y  t o  o b t a i n  e x ­
t i n g u i s h m e n t  o f  o t h e r  d e f e n d a n t ' s  l i a b i l ­
i t y .  d e f e n d a n t  w h i c h  h a d  s e t t l e d  c o u l d
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n o t  b r i n g  c l a i m  f o r  c o n t r i b u t i o n  a g a l n . i l  
d e f e n d a n t  w h i c h  h a d  n o t  s e t t l e d  u n d e r  
U n i f o r m  C o n t r i b u t i o n  A m o n g  T o r t f e a s ­
o r s  A c t .  e v e n  t h o u g h  J u d g m e n t  w a a  e n ­
t e r e d  In f a v o r  o f  p l a i n t i f f  a n d  a g a i n s t  
b o t h  d e f e n d a n t s  f o r  J45 .000, s o  t h a t  
p a r t y  w h i c h  h a d  s e t t l e d  a n d  w h i c h  h a d  
a b s o l u t e l y  l i m i t e d  I t s  l i a b i l i t y  t o  }45,-  
nOO e n d e d  u p  p n y l n g  d i s p r o p o r t i o n a t e  
s h a r e  o f  J u d g m e n t .  B e s t  . S a n i t a r y  D Is .  
C o .  v. L i t t l e  F o o d  T o w n .  I n c . ,  F l a . 1976. 
3.19 S o . 2d  222.
22. In d em n i ty

U n d e r  A r k a n s a s  l a w .  r i g h t  o f  I n d e m ­
n i t y  m a y  u r l s e  f r o m  e x p r e s s  c o n t r a c t  o f  
i n d e m n i t y  o r  f r o m  s p e c i a l  r e l a t i o n s h i p  
b e t w e e n  t h i r d  p a r t y  a n d  e m p l o y e r  w h i c h  
w o u l d  g i v e  r i s e  t o  t h e  r i g h t :  h o w e v e r .  
In  a h s e n c e  o f  c o n t r a c t  f o r  I n d e m n i t y  
r u n n i n g  In  f a v o r  o f  t h i r d  p a r t y ,  n e g l i ­
g e n t  t h i r d - p a r t y  t o r t - f e a s o r  Is n o t  e n t i ­
t l e d  t o  e i t h e r  I n d e m n i t y  o r  c o n t r i b u t i o n  
f r o m  a  n e g l i g e n t  e m p l o y e r  w h e r e  t h e i r  
c o n c u r r e n t  n e g l i g e n c e  h a s  p r o d u c e d  I n ­
j u r y  o r  d e a t h  o f  e m p l o y e e .  D u l i n  v . 
C i r c l e  F  I n d u s t r i e s ,  I n c . ,  C . A . A r k .  1977, 
558 F . 2 d  156.

E v e n  a s s u m i n g  t h a t  p a i n t e r ' s  e m p l o y ­
e r  w a s  g u i l t y  o f  c a u s a l  n e g l i g e n c e  in  
c o n n e c t i o n  w i t h  p a i n t e r ' s  a c c i d e n t a l  
d e a t h  b y  e l e c t r o c u t i o n ,  e m p l o y e r  a n d  f e ­
m a l e  c o n d u c t o r  m a n u f a c t u r e r ,  w h i c h  
h a d  b e e n  f o u n d  b y  J u r y  t o  b e  n e g l i g e n t ,  
w e r e  s i m p l y  J o i n t  t o r t - f e a s o r s  u n d  t h u s  
m a n u f a c t u r e r  w a s  n o t  e n t i t l e d  t o  I n ­
d e m n i t y  f r o m  e m p l o y e r  u n d e r  A r k a n s a s  
l a w .  Id .

C o n t r i b u t i o n  a n d  I n d e m n i t y  a r e  m u ­
t u a l l y  e x c l u s i v e  r e m e d i e s :  c o n t r i b u t i o n  
c o n t r i b u t e s  t h e  l o s s  a m o n g  t o r t - f e a s o r s  
b y  r e q u i r i n g  e a c h  t o  p a y  h i s  p r o p o r t i o n ­
a t e  s h a r e ,  w h i l e  I n d e m n i t y  s h i f t s  e n t i r e  
l o s .  f r o m  o n e  t o r t - f e a s o r  w h o  h a s  b e e n  
c o m p e l l e d  t o  p a y  I t  t o  t h e  s h o u l d e r s  o f  
. m o t h e r  w h o  s h o u l d  b e a r  I t  I n s t e a d .  
M i s s o u r i  P a c .  R .  C o .  v .  S t a r  C i t y  G r a v e l  
C o . .  I n c . .  D . C . A r k .  1978. 452 F . S u p p .  480. 
a f f i r m e d  592 F . 2 d  455.

T h e r e  Is I m p o r t a n t  d i s t i n c t i o n  b e ­
t w e e n  c o n t r i b u t i o n ,  w h i c h  d i s t r i b u t e s  
t h e  l o s s  a n . ' . n g  t h e  t o r t - f e a s o r s  b y  r e ­
q u i r i n g  e a c h  Jo  p a y  I d s  p r o p o r t i o n a t e  
s h a r e ,  a n d  i n d e m n i t y ,  w h i c h  s h i f t s  e n ­
t i r e  l o s s  f r o m  0 6 8  t o r t - f e a s o r  w h o  h a s  
b e e n  c o m p e l l e d  t o  p s y  i t  t o  a n o t h e r  w h o  
s h o u l d  b e a r  I t  I n s t e a d ,  t h e  s i m p l e s t  b a ­
s i s  f o r  I n d e m n i t y  Is  a  c o n t r a c t  w h i c h  
p r o v i d e s  f o r  I t :  h o w e v e r ,  r i g h t  t o  i n ­
d e m n i t y  m n y  a r l B e  w i t h o u t  a g r e e m e n t  
a n d  b y  o p e r a t i o n  o f  l a w  t o  p r e v e n t  a  r e ­
s u l t  w h i c h  Is  r e g a r d e d  a s  u n j u s t  o r  u n ­
s a t i s f a c t o r y .  A e t n a  C a s .  a n d  £ u r .  C o .  
v . L . K . C o m s t o c k  & C o . ,  I n c . .  D .C .  
N e v .1 9 8 0 .  188 F . S u p p .  732.

W h e n  I n d e m n i t o r  e x p r e s s l y  n g r e e d  t o  
I n d e m n i f y  I n d e m n i t e e  e x c e p t  In  c e r t a i n  
s p e c i f i e d  I n s t a n c e s  In  w h i c h  a c c i d e n t  
w a s  p r o x l m a t e l y  c a u s e d  b y  I n t e r v e n i n g  
n e g l i g e n c e  o f  I n d e m n i t e e  o r  t h i r d  p e r ­
s o n a  a n d  I t  w a s  d e t e r m i n e d  t h a t  e r c e p -  
t l o n s  d i d  n o t  p e r t a i n ,  I n d e m n i t o r  w a s  
o b l i g a t e d  t o  I n d e m n i f y .  A l l e n  v . S t a n ­
d a r d  O i l  C o . .  1982, 443 N . E . 2 d  497. 2 O h i o  
S t . 3 d  122. 2 O . H . R .  G7I.

I n d e m n i f i c a t i o n  b e t w e e n  t o r t f e a s o r s  Is 
a l l o w e d  o n l y  w h e n  t h e r e  Is  a  p r e e x i s t i n g  
l e g a l  r e l a t i o n s h i p  b e t w e e n  t h e m  o r  a  
d u t y  I m p o s e d  b y  l a w  u p o n  o n e  o f  t h e  
t o r t - f e a s o r s  t o  h o l d  t h e  o t h e r  h a r m l e s s  
f o r  t h e  I n j u r i e s .  P u b l i c  S e r v i c e  C o .  o f  
C o l o r a d o  v .  D i s t r i c t  C o u r t  I n  a n d  F o r  
C i t y  a n d  C o u n t y  o f  D e n v e r .  1981, 638 P .  
2d 772. —  C o lo .  — .

I s s u e  o(  I n d e m n i t y  Is n o l  c o n c e r n e d  
w i t h  t o r t - f e a s o r ' s  l i a b i l i t y  t o  p l a i n t i f f :  
I t  Is  r e m e d y  s o l e l y  c o n c e r n e d  w i t h  e q u l -
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t i e s  e x i s t i n g  a m o n g  t o r t - f e a s o r s .  S t o c k  
v .  A D C O  G e n e r a l  C o r p . ,  1981. 632 P . 2 d  
1182. 96 N . M . A p p .  944.

C o u n t y  w a s  n o t  r e q u i r e d ,  u n d e r  I n ­
d e m n i t y  p r o v i s i o n s  o f  c u n t r a c t  b e t w e e n  
c o u n t y  a n d  D e p a r t m e n t  o f  T r a n s p o r t a ­
t i o n  f o r  r e s u r f a c i n g  a n d  s h o u l d e r  r e ­
p a i r s  o n  p o r t i o n  o f  r u r a l  r o a d ,  t o  d e f e n d  
a n d  I n d e m n i f y  e m p l o y e e  o f  s t a t e  D e ­
p a r t m e n t  o f  T r a n s p o r t a t i o n ,  w i t h  r e ­
s p e c t  t o  l a w s u i t  f i l e d  b y  m o l o r l B t  w h o  
w a s  s e v e r e l y  I n j u r e d  w h e n  h i s  v e h i c l e  
l e f t  r o a d w a y  a f t e r  s t r i k i n g  a n  u n m a r k e d  
d i p  t h e r e i n  c a u s e d  b y  c o u n t y  c o n s t r u c ­
t i o n  w o r k ,  f o r  s t a t e  e m p l o y e e ' s  a l l e g e d  
n e g l i g e n c e  In  o r d e r i n g  a n d  a l l o w i n g  
c o u n t y  t o  d o  r o a d w o r k  u n d e r  I d a  s u p e r ­
v i s i o n  t h a t  I t  w a s  I l l - e q u i p p e d  a n d  i n ­
c a p a b l e  o f  p r o p e r l y  p e r f o r m i n g ,  b e c a u s e  
t h e r e  w a s  n o  I n t e n t ,  e x p r e s s  o r  I m p l i e d ,  
In  i r d e m n i t y  p r o v i s i o n s  t o  i n d e m n i f y  
s t a t e  o r  I t s  e m p l o y e e s  a g a i n s t  I h e l r  a c t s  
o f  n e g l i g e n c e .  W a j t a s l a k  v .  M o r g a n  
C o u n t y ,  T e n n . A p p . 1 9 8 2 ,  633 S . W . 2 d  488.

I n  t h e  c a s e  o f  J o i n t  t o r t - f e n s o r s ,  o n e  
Is  n o t  e n t i t l e d  t o  I n d e m n i f i c a t i o n ;  t h e  
r e m e d y  In c a s e s  i n v o l v i n g  J o i n t  t o r t - f e n ­
s o r s  Is  r e s t i t u t i o n  b y  w a y  o f  c o n t r i b u ­
t i o n .  T e r m i n a l  T r a n s p o r t  C o . ,  I n c .  v .  
C l l f f s l d o  L e a s i n g  C o r p . .  T e n n . 1 9 7 9 .  577 
S . W . 2 d  455.

W h e r e  r i g h t  o f  f u l l  I n d e m n i t y  e x i s t s  
b e t w e e n  p e r s o n s  l i a b l e  In  t o r t ,  n o  r i g h t  
o f  c o n t r i b u t i o n  e x i s t s .  C r a v e n  v .  L a w ­
s o n ,  T e n n . l 9 7 t .  534 S . W . 2 d  653.

D e f e n d a n t  In a c t i o n  I n v o l v i n g  c o n t r o ­
v e r s y  o v e r  r i g h t s  t o  c o n d o m i n i u m  p a r k ­
i n g  s p a c e  w a s  n o t  e n t i t l e d  to  a t t o r n e y  
f e e s  f r o m  v e n d o r  o f  p a r k i n g  s p a c e  u n d e r  
c l a i m  f o r  I n d e m n i t y  w h e r e  d e f e n d a n t  
w a s  n o l  l i a b l e  t o  p l a i n t i f f s .  In t h a t  v e n ­
d o r ' s  a l l e g e d  o b l i g a t i o n  t o  I n d e m n i f y  
n e v e r  a r o s e  a n d  d e f e n d a n t  d i d  n o t  e s ­
t a b l i s h  a n  i n d e p e n d e n t  b a s i s  f o r  I n d e m ­
n i f i c a t i o n .  M a a s s  v. C h r i s t e n s e n ,  F l a .  
A p p . 4 D ls t .1 9 8 2 .  114 S o . 2 d  255.

P u r p o r t e d  I n d e m n i t o r  w a s  n o t  h o u n d  
a s  a  m a t t e r  o f  l a w  b y  I n s u r e d ' s  J u d g ­
m e n t  a g a i n s t  p u r p o r t e d  I n d e m n i t e e  
s i n c e  I n d e m n i t o r  h a d  n o t  b e e n  g i v e n  
t i m e l y  n o t i c e  o r  o p p o r t u n i t y  t o  a p p e a r  
a n d  d e f e n d  t h e  a c t i o n .  H u l l  &  C o . .  I n c .  
v . M c G e t r l c k ,  F l a . A p p .  3 D ls t .1 9 8 2 ,  414 
S o . 2 d  243.

A J u d g m e n t  r e n d e r e d  a g a i n s t  n n  I n ­
d e m n i t e e  Is c o n c l u s i v e  f o r  r e s  j u d i c a t a  
o r  e s t o p p e l  b y  J u d g m e n t  p u r p o s e s  
u g a l n s t  a  p u r p o r t e d  I n d e m n i t o r ,  b u t  
o n l y  u p o n  c o n d i t i o n  t h a t  I n d e m n i t o r  h a s  
b e e n  g i v e n  t i m e l y  n o t i c e  a n d  a n  o p p o r ­
t u n i t y  t o  a p p e a r  a n d  d e f e n d  t h e  a c t i o n .  
I d .

W h e n  t h e r e  Is n o  n o t i c e  t o  a  p u r p o r t ­
e d  I n d e m n i t o r  o f  n c l l o n  a g a i n s t  p u r p o r t ­
e d  I n d e m n i t e e  w h o  s u b s e q u e n t l y  s e e k s  
I n d e m n i t y  f r o m  I n d e m n i t o r .  I n d e m n i t e e  
m s s : ,  a h  I n i t i o  a n d  I r r e s p e c t i v e  o f  t h e  
p r i o r  P o t i o n ,  e s t a b l i s h  f a c t s  w h i c h  s u p ­
p o r t  r i g h t  t o  i n d e m n i f i c a t i o n ,  a n d  I n ­
d e m n i t o r  I s  f r e e  t o  c o n t e s t  t h o s e  f a c t s .  
Id .

I n d e m n i t o r s  h e r e  p r o p e r l y  h e l d  l i a b l e  
o n  t h e i r  I n d e m n i f i c a t i o n  a g r e e m e n t ,  
w h i c h  p r o v i d e d  t h a : -  t h e y  w o u l d  I n d e m ­
n i f y  I n d e m n i t e e  a g a i n s t  a n y  n n d  a l l  
m a n n e r  o f  c l a i m s ,  w h t ' - h e r  m a t u r e d  o r  
u n m a i u r e d ,  i n  c o n n e c t i o n  w i t h  I n d e m n i ­
t e e ' s  b u s i n e s s  d e a l i n g s  w i . 'b  I n d e m n i ­
t o r s .  V l y e l l u  v. P l n u ,  F l a . A f o .  3 D l s t .  
1982, 414 S o , 2d 5»

E n f o r c e m e n t  o f  a g r e e m e n t  t o  i n d e m ­
n i f y  p a r t i e s  n g a l n s l  t h e i r  o w n  w r o n g d u t  
a c t s  w i l l  b e  d e n i e d  in  a b s e n c e  o f  c l e a r

r
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a n d  u n e q u i v o c a l  c o n t r a c t u a l  e x p r e s s i o n  
o f  s u c h  a n  I n t e n t :  w i t h o u t  s u c h  a n  e x -

R
r e s s l o n ,  a  c o n t r a c t u a l  I n d e m n i t o r ' s  o b ­
l a t i o n  I s  n e g a t e d  b y  a n y  f a u l t  o f  I n ­

d e m n i t e e  w h i c h  w a s  l e g a l  c a u s e  o f  I t s  
o w n  l o s s .  J o n e s  v ,  H o l i d a y  I n s . .  I n c . ,  
F l a . A p p . 1 9 S l .  407 S o . 2 d  10J2.  r e v i e w  d e ­
n i e d  417 S o . 2 d  329.

W h e r e  I n d e m n i t y  c l a u s e  o f  l i c e n s e  
a g r e e m e n t  b e t w e e n  h o t e l  o w n e r  a n d  o p ­
e r a t o r s  d i d  n o t  c l e a r l y  a n d  u n e q u i v o c a l ­
l y  c a l l  f o r  o w n e r ’s  I n d e m n i f i c a t i o n  f o r  
J u d g m e n t s  b a s e d  u p o n  I t s  o w n  n e g l i ­
g e n c e .  w h e r e  I t  w a s  u n c l e a r  w h e t h e r  
g e n e r a l  v e r d i c t  a g a i n s t  o w n e r  In s u i t  b y  
h o t e l  e m p l o y e e  w a s  b a s e d  u p o n  o w n e r ' s  
a f f i r m a t i v e  n e g l i g e n c e  o r  u p o n  o w n e r ' s  
v i c a r i o u s  l i a b i l i t y  f o r  o p e r a t o r s '  c o n ­
d u c t ,  a n d  w h e r e  p u n i t i v e  d a m a g e  a w a r d  
d e m o n s t r a t e d  t h a t  J u r y  f o u n d  t h a t  o w n ­
e r  w a s  a t  l e a s t  p a r t i a l l y  a t  f a u l t  f o r  e m ­
p l o y e e ' s  I n j u r y ,  o w n e r  w a s  n o t  e n t i t l e d  
t o  c o n t r a c t u a l  I n d e m n i f i c a t i o n  b a s e d  o n  
l i c e n s e  a g r e e m e n t .  Id .

O b l i g a t i o n  t o  I n d e m n i f y  a r i s e s  f r o m  
e x p r e s s  o r  i m p l i e d  c o n t r a c t u a l  r e l a t i o n ­
s h i p  b e t w e e n  t o r t - f e a s o r s .  F i r s t  C h u r c h  
o f  C h r i s t  S c i e n t i s t  v . C i t y  o f  S t .  P e t e r s ­
b u r g ,  F l a . A p p . 1 9 7 7 ,  344 S o .2 d  1302.
22s. P l e a d i n g s

W h e r e  t h e r e  h a s  b e e n  n o  o t h e r  c l e a r  
d e t e r m i n a t i o n  a s  t o  w h e t h e r  t w o  p a r t i e s  
a r e  J o i n t  t o r t - f e a s o r s ,  p l a i n t i f f ' s  p l e a d ­
in g . !  s h o u l d  c o n t r o l .  D e g e n  v . C a y m a n .  
1976. 241 N’ . W . 2 d  703, 90 S . D .  400.

T h t r d - p u r l y  c o m p l a i n t  w h i c h  a l l e g e d  
t h a t  c i t y  I m d  c o n t r a c t e d  w i t h  c h u r c h  t o  
p r o v i d e  b u s  n n d  o p e r a t o r  t o  t r a n s p o r t  
p e r s o n s  t o  c h u r c h ,  t h a t  I n j u r i e s  o f  p a s ­
s e n g e r  s u s t a i n e d  w h e n  s h e  w a s  s t r u c k  
b y  a u t o m o b i l e  a f t e r  s h e  e x i t e d  b u s  w e r e  
d i r e c t l y  n n d  p r o x i m n t o l y  c a u s e d  b y  
c i t y ' s  f n l l u r e  t o  p e r f o r m  I t s  c o n t r a c t u a l  
d u t y  a n d  w h i c h  a l l e g e d  t h a t  c i t y ' s  n e g l i ­
g e n c e  w a s  a c t i v e  o r  p r i m a r y  a n d  t h a t  
n e g l i g e n c e .  I f  a n y .  o f  c h u r c h  w n s  p n s -  
s i v e  o r  s e c o n d a r y ,  s t a t e d  c n u s e  o f  a c t i o n  
f o r  I n d e m n i t y  a g a i n s t  c i t y  a n d  a l s o  
s t a t e d  c a u s e  o f  a c t i o n  u n d e r  U n i f o r m  
C o n t r i b u t i o n  A m o n g  T o r t f e a s o r s  A c t  
s h o u l d  t r i e r  o f  f a c t  f i n d  c h u r c h  a n d  c i t y  
b e  J o i n t  t o r t - f e a s o r s .  F i r s t  C h u r c h  o f  
C h r i s t  S c i e n t i s t  v .  C i t y  o f  S t .  P e t e r s ­
b u r g .  K l a . A p p . 1 9 7 7 ,  344 S o . 2 d  1302.

22b. W a r r a n t y  of m e rc h a n ta b i l i t y
S t a t u t e  g r a n t i n g  r i g h t  o f  c o n t r i b u t i o n  

a m o n g  J o i n t  t o r t - f e a s o r s  s h o u l d  b e  r e a d  
t o  i n c l u d e  t o r t - l l k e  l i a b i l i t y  f o r  b r e a c h  
o f  I m p l i e d  w a r r a n t y  o f  m e r c h a n t a b i l i t y .  
W o l f e  v .  F o r d  M o t o r  C o . .  19S2. 434 N . E .  
2d  1008, 386 M as B .  95.

A s s e m b l e r  o f  t r u c k  c a m p e r  w h o  w a s  
l i a b l e  f o r  b r e a c h  o r  I m p l i e d  w n r r a n l y  o f  
m e r c h a n t a b i l i t y  a n d  r e q u i r e d  t o  p a y  
j u d g m e n t  f o r  I n j u r i e s  s u s t a i n e d  In  a c c i ­
d e n t  i n v o l v i n g  t h e  v e h i c l e  w a s  " J o i n t l y  
l i a b l e  In  t o r t "  w i t h  m a n u f a c t u r e r  o f  
t r u c k  u s e d  In  c o n s t r u c t i o n  o f  t h e  v e h i c l e  
w i t h i n  m e a n i n g  o f  s t a t u t e  g r n n t l n g  
r i g h t  o f  c o n t r i b u t i o n  a m o n g  J o i n t  t o r t ­
f e a s o r s .  I d .

I f  p a r t y  b r e a c h i n g  I m p l i e d  w a r r a n t y  
o f  m e r c h a n t a b i l i t y  c o u l d  n o t  d e m o n ­
s t r a t e  t h a t  h e  w a s  o n l y  l i a b l e  v i c a r i o u s ­
ly  f o r  m o t o r  v e h i c l e  a c c i d e n t ,  h e  w o u l d  
n o t  b e  e n t i t l e d  t o  u s e  I n d e m n i t y  a s  a  
b a r  t o  c o n t r i b u t i o n  b y  c o d e f e n d a n t .  Id .

24. C o m p e n s a t o r y  d a m a g e s
C o m p e n s a t o r y  d n m n g e s  m a y  n o t  b e  

a p p o r t i o n e d  a m o n g  J o i n t  t o r t - f e a s o r s .  
C h e e k  v. J .  R .  G .  P r o p e r t i e s .  I n c . ,  1975. 
344 A . 2d  180. 28 M o .  A p p .  29.

W h e r e  a l l  t h r e e  d e f e n d a n t s  w e r e  l i a b l e  
f o r  s a m e  I n j u r y  b u t  i n s o f a r  a s  d e f e n d a n t

e x t e r m i n a t o r  w a s  c o n c e r n e d  t h e  J u d g ­
m e n t  a g a i n s t  I t  c o n s i s t e d  o f  25 .000 f o r  
c o m p e n s a t o r y  d a m a g e s  a n d  210,000 f o r  
p e n a l t y  p r o v i d e d  b y  C o n s u m e r  F r a u d  
A c t .  l i a b i l i t y  o f  t h e  o t h e r  t w o  p a r t i e s ,  
t h e  b r o k e r  a n d  h o u s e  v e n d o r s  w a s  l i m i t ­
e d  t o  c o m p e n s a t o r y  d a m a g e s  f o r  t h e i r  
c o m m o n - l a w  w r o n g ,  a n d  o n l y  t h e  c o m ­
p e n s a t o r y  p o r t i o n  o f  t h e  e x t e r m i n a t o r  
J u d g m e n t s  s h o u l d  b e  c o n s i d e r e d  In  c o m ­
p u t a t i o n  o f  c o n t r i b u t i o n  r i g h t s  a m o n g  
t o r t - f e a s o r s .  N e v e r o a k i  v .  B l a i r .  1976, 
358 A . 2d 473. 141 N . J . S u p e r .  363.

25. P u n i t i v e  d a m a g e s
P u n i t i v e  d a m a g e s  m a y  b e  a p p o r t i o n e d  

a m o n g  J o i n t  t o r t - f e a s o r s .  C h e e k  v .  J .  
R . G .  P r o p e r t i e s ,  I n c . ,  1975, 344 A . 2 d  180. 
28 S l d . A p p .  29.

R u l e  t h a t  w h e r e  c o n s i d e r a t i o n  p a i d  b y  
o n e  j o i n t  t o r t - f e a s o r  f o r  r e l e a s e  r e p r e ­
s e n t s  f u l l  c o m p e n s a t i o n  f o r  t h e  I n j u r y  
t h e  o t h e r  t o r t - f e a s o r  Is d i s c h a r g e d  d o e s  
n o t  a p p l y  t o  a n  a w a r d  o f  p u n i t i v e  d a m ­
a g e s  s i n c e  t h e o r y  b e h i n d  p u n i t i v e  d a m ­
a g e s  w o u l d  b e s t  b e  s e r v e d  b y  a d o p t i o n  
o f  r u l e  t h a t  a l l o w s  a p p o r t i o n m e n t  o f  
s u c h  d a m a g e s  a m o n g  s e v e r a l  w r o n g ­
d o e r s  a c c o r d i n g  t o  d e g r e e  o f  c u l p a b i l i t y  
o r  a c c o r d i n g  t o  e x i s t e n c e  o r  n o n e x i s t ­
e n c e  o f  r e q u i s i t e  s t a t e  o f  m i n d  f o r  s u c h  
d a m a g e s  In  d e f e n d a n t s .  I d .

23. R e v i e w ,  r i g h t  t o  a p p e a l
S i n c e  o n e  d e f e n d a n t  h a s  a  r i g h t  o f  

c o n t r i b u t i o n  If  c o d e f e n d a n t  Is a l s o  f o u n d  
l i a b l e ,  J u d g m e n t  d e f e n d a n t  Is  e n t i t l e d  t o  
a p p e a l  d e c i s i o n  d i s m i s s i n g  t h e  c o d c -  
f e n d a n t .  C a r e y  v .  J o n e s .  T c n n . A p p .  
1976, 546 S . W . 2 d  814.

P r i o r  d e c i s i o n s  h o l d i n g  t h a t  o n e  d e ­
f e n d a n t  m a y  n o t  a p p e a l  f r o m  g r a n t  o f  
d i r e c t e d  v e r d i c t  In  f a v o r  o f  a  c o d c f e n d -  
n n t  a r e  n o  l o n g e r  c o n t r o l l i n g  s i n c e  t h e  
e n a c t m e n t  o f  t h e  U n i f o r m  C o n t r i b u t i o n  
A m o n g  T o r t f e a s o r s  A c t .  Id .

U n i f o r m  C o n t r i b u t i o n  A m o n g  T o r t ­
f e a s o r s  A c t  c h a n g e d  s u b s t a n t i v e  l a w ,  
g i v i n g  d e f e n d a n t  t h e  r i g h t  t o  c o n t r i b u ­
t i o n  f r o m  c o d e f e n d a n t  w h o s e  n e g l i g e n c e  
c o n t r i b u t e d  t o  p l a i n t i f f ' s  i n j u r i e s :  h a v ­
i n g  t h e  r i g h t  t o  c o n t r i b u t i o n  f r o m  c o -  
d e f e n d a n t  w h o  Is  J o i n t  t o r t - f e a s o r ,  d e ­
f e n d a n t ' s  l i a b i l i t y  w o u l d  b e  a f f e c t e d  b y  
d i s m i s s a l  o f  c h a r g e s  a g a i n s t  h i s  c o d e -  
f e n d a n t .  a n d  d e f e n d a n t  t h e r e f o r e  q u a l i ­
f i e s  a s  a n  a g g r i e v e d  p a r t y  h a v i n g  t h e  
r i g h t  t o  a p p e a l  d i s m i s s a l  o f  c h a r g e s  
a g a i n s t  c o d c f e n d a n t .  C o l e  v . A r n o l d .  
T e n n .1 9 7 7 ,  545 S . W . 2 d  95.

D e f c n d n n t  w a s  a g g r i e v e d  p a r t y  a n d  
h a d  r i g h t  l o  a p p e a l  f r o m  d e c i s i o n  e x ­
o n e r a t i n g  c o d c f e n d a n t  f r o m  l i a b i l i t y  In  
n e g l i g e n c e  a c t i o n ,  i n  v i e w  o f  f a c t  t h a t  
d e f e n d a n t  w o u l d  h a v e  r i g h t  o f  c o n t r i b u ­
t i o n  f r o m  c o d e f e n d a n t  If c o d e f e n d a n t  
w e r e  r o u n d  t o  b e  a  J o i n t  t o r t - f e n s o r ,  a n d  
d e f e n d a n t  w a s  t h e r e f o r e  a f f e c t e d  b y  d i s ­
m i s s a l  o f  c h a r g e s  a g a i n s t  c o d e f e n d a n t .  
I d .
27 .  Q u e s t i o n s  o f  f a c t

I s s u e  o f  p r o x i m a t e l y  c a u s a t i v e  n e g l i ­
g e n c e  f o r  p u r p o s e s  o f  d e t e r m i n i n g  
w h e t h e r  g e n e r a l  c o n t r a c t o r  w a s  e n t i t l e d  
t o  c o n t r i b u t i o n  f r o m  s u b c o n t r a c t o r  w a s  
q u e s t i o n  f o r  J u r y  In  a c t i o n  f o r  I n j u r i e s  
s u s t a i n e d  b y  t w o  w o r k m e n  In  f a l l  o f  
c o n c r e t e  f l o o r  p l a n k s  w h e r e  g e n e r a l  c o n ­
t r a c t o r  h a d  a s s u m e d  s o . n e  o b l i g a t i o n  t o  
I n s p e c t  J o b s i t e  f o r  s a f e t y  v i o l a t i o n s ,  e m ­
p l o y e d  s a f e t y  c o n s u l t a n t ,  a n d  h a d  f u l l ­
t i m e  e m p l o y e e  o n  j o b s i t e ,  n o t w i t h s t a n d ­
i n g  t h a t  s u b c o n t r a c t o r  w a s  e r e c t i n g  
b e a m s  a n d  l a y i n g  p l a n k s  I n v o l v e d  In  a c ­
c i d e n t .  S w c e t m a n  v . S t r e s c o n  I n d u s ­
t r i e s .  I n c . .  D e l . S u p e r . 1 9 7 8 ,  389  A ,2 d  1319.

70



CONTRIBUTION A M O N G  TORTFEASORS
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Action in Adopting Jurlid lctlon*

V a r i a t i o n *  f r o m  O f f i c i a l  T e x t :
C o l o r a d o .  S e c t i o n  r e a d s :  " W h e n

t h e r e  l a  a  d i s p r o p o r t i o n  o f  f a u l t  a m o n g  
J o i n t  t o r t f e a s o r s ,  t h e  r e l a t i v e  d e g r e e s  o f  
f a u l t  o f  t h e  J o i n t  t u r t f e a s o r s  s h a l l  b e  
u s e d  In  d e t e r m i n i n g  t h e i r  p r o  r a t a  
s h a r e s  s o l e l y  f o r  t h e  p u r p o s e  o f  d e t e r ­
m i n i n g  t h e i r  r i g h t s  o f  c o n t r i b u t i o n  
a m o n g  t h e m s e l v e s ,  e a c h  r e m a i n i n g  
s e r v e r a ’i v  l i a b l e  t o  t h e  Ir l u r e d  p e r s o n  
f o r  t h e  w h o  e  I n j u r y  a s  a t  c o m m o n  l a w . "

F l o r i d a .  1. ' c l a u s e  ( a ) ,  s u b s t i t u t e s  
" b e  t h e  b a s i s  f o r  a l l o c a t i o n  o f  l i a b i l i t y "  
f o r  " n o t  b e  c o n s i d e r e d " .

N e v a d a .  S e c t i o n  r e a d s :
" I n  d e t e r m i n i n g  t h e  e q u i t a b l e  s h a r e s  

o f  t o r t f e a s o r s  I n  t h e  . e n t i r e  l i a b i l i t y :
" J .  I f  e q u i t y  r e q u i r e s ,  t h e  c o l l e c t i v e  

l i a b i l i t y  o f  e n r . i e  a s  a  g r o u p  c o n s t i t u t e s  
a  s i n g l e  s h a r e ;  n n d

” 2. P r i n c i p l e s  o f  e q u i t y  a p p l i c a b l e  t o  
c o n t r i b u t i o n  g e n e r a l l y  a p p l y . "

O h i o .  S e c t i o n  r e a d s :  " I n  d e t e r m i n i n g  
t h e  p r o p o r t i o n a t e  s h a r e s  o f  t o r t f e a s o r s  
In t h e  e n t i r e  l i a b i l i t y  t h e i r  r e l a t i v e  
d e g r e e s  o f  f a u l t  s h a l l  b e  c o n s i d e r e d .  If  
e q u i t y  r e q u i r e s  t h o  c o l l e c t i v e  l i a b i l i t y  o f

Law  Review
C o m p l e x i t i e s  o f  O k l a h o m a ’s  p r o p o r ­

t i o n a t e  s e v e r s  1 l i a b i l i t y  d o c t r i n e  o f  c o m ­
p a r e :  Iv e  n e / l l g e n c c — Ih p r u d u c t s  l i a b i l i t y

Notes of
1. G e n e . ' a l l y  

R a i l r o a d ,  w h i c h  h a d  p a i d  s e t t l e m e n t  
t o  InJ: r e d  e m p l o y e e ,  w a s  e n t i t l e d  t o  
c o n t r i b u t i o n  f r o m  t r u c k  d r i v e r  a n d  
t r u c k  o w n e r  In  t h e  a m o u n t  o f  f i v e  p e r ­
c e n t  o f  s e t t l e m e n t  f i g u r e ,  t h o  a m o u n t  
w h i c h  J u r y  f o u n d  d e f e n d a n t s ’ n e g l i g e n c e  
In  p a r k i n g  t r u i  k  o n  r a i l r o a d  t r a c k s  t o  
h a v e  p r o x l m n t c l y  c o n t r i b u t e d  l o  I n j u ­
r i e s .  M i s s o u r i  P a c .  11. Co . v . S t a r  C i t y  
G r a v e l  C o . ,  I n c . .  D . C . A r k . 1 9 7 8 .  452 F .  
S u p p .  480. n f f l r m o d  532 F . 2 d  455.

W h e r e  d o g - b i t t e n  c h i l d ’s  g r a n d p a r ­
e n t s .  w h o s e  l i a b i l i t y  In  c h i l d  w a s  p r e d i ­
c a t e d  u p o n  c o m m o n - l a w  n e g l i g e n c e ,  a n d  
d o g  o w n e r B ,  w h o s e  l i a b i l i t y  w a s  p r e d i ­
c a t e d  u p o n  " D o g  U l t e  S t a t u t e . "  w e r e  
f o u n d  t o  b e  p r o x i m a t e  a n d  c o n c u r r e n t  
c a u s e s  o f  c h i l d ’s  I n j u r i e s ,  u n d e r  J o i n t  
T o r t f e a s o r s  C o n t r i b u t i o n  A c t  o w n e r s  
w e r e  r e s p o n s i b l e  o n l y  f o r  t h e i r  p r o  r n t a  
s h a r e  o f  d a m a g e s  r e c o v e r e d ,  a m o u n t i n g  
to  5 0%  o f  t o t a l  J u d g m e n t ,  a p p o r t i o n e d  
o n e  h a l f  o f  s u c h  5 0 %  t o  e a c h  a s  c o - o w n ­
e r s  o f  d o g :  In  a d d i t i o n ,  u n d e r  C o m p a r a ­
t i v e  N e g l i g e n c e  A c t .  a n d  b e c a u s e  g r a n d ­
p a r e n t s  w e r e  e a c h  f o u n d  5 0 %  n e g l i g e n t ,  
t h e y  w e r e  r e s p o n s i b l e  f o r  o n e  h a l f  o f  r e ­
m a i n i n g  h a l f  o f  c h i l d ’s  d a m a g e s .  P e t e : - 
s e n  v .  T o l a t o w ,  1382, 445 A .2 d  84. 184 N. 
J . S u p e r .  84.

T e r m  " p r o  r a t a  s h a r e "  a s  u s e d  In  
U n i f o r m  C o n t r i b u t i o n  A m o n g  T o r t - F e a ­
s o r s  A c t  s e c t i o n  p r o v i d i n g  f o r  r e d u c t i o n ,  
t o  e x t e n t  o f  " p r o  r a t a  s h a r e "  o f  r e ­
l e a s e d  t o r t - f e a s o r ,  o f  I n j u r e d  p e r s o n ' s  
d a m a g e s  r e c o v e r a b l e  a g a i n s t  a l l  o t h e r  
t o r t - f e a s o r s  d o e s ,  a n d  w i l l  c o n t i n u e  to .  
m e a n  t h a t  w h i c h  j u d i c i a l  d e c i s i o n  e x e m ­
p l i f i e d  i t  t o  b e .  1. c . ,  In  n u m e r i c a l  s h a r e s  
o r  p r o p o r t i o n s  b a s e d  o n  n u m b e r  o r  
t o r t - f e a s o r s .  L u h o c k l  v .  C o n t e e  S a n d  & 
O r a v e l  C o . .  I n c . ,  1979. 398 A .2 d  430. 41 
M d . A p p .  579, r e v e r s e d  o n  o t h e r  g r o u n d s  
410 A . 2d  1039. 286 M d .  579.

s o m e  a s  a  g r o u p ,  t h e  g r o u p  B h a l l  c o n s t i ­
t u t e  a  s i n g l e  s h a r e ,  a n i l  p r i n c i p l e s  o f  e q ­
u i t y  a p p l i c a b l e  t o  c o n t r i b u t i o n  g e n e r a l l y  
s h a h  a p p l y . ”

W y o m i n o -  S e c t i o n  r e a d s -  
“ ( a )  I n  d e t e r m i n i n g  t h e  p r o  r a t a  

s h a r e s  o f  t o r t f e a s o r s  In  t h e  e n t i r e  l i a b i l ­
i t y ;

" ( I )  T h e  r e l a t i v e  d e g r e e s  o f  f a u l t  o f  
t h e  J o i n t  t o r t f e a s o r s  s h a l l  b e  c o n s i d ­
e r e d  In  d e t e r m i n i n g  t h e i r  p r o  r a t a  
s h a r e s  s o l e l y  f o r  t h e  p u r p o s e  o f  d e t e r ­
m i n i n g  t h e i r  r i g h t s  o f  c o n t r i b u t i o n  
a m o n g  t h e m s e l v e s ,  e a c h  r e m a i n i n g  
s e v e r a l l y  l i a b l e  t o  t h e  I n j u r e d  p e r s o n  
f o r  t h e  w h o l e  I n j u r y  a s  a t  c o m m o n  
l a w :

" ( I I )  I f  e q u i t y  r e q u i r e s ,  t h e  c o l l e c ­
t i v e  l i a b i l i t y  o f  s o m e  a s  u  g r o u p  s h a l l  
c o n s t i t u t e  a  s i n g l e  s h a r e ;

" ( I I I )  A  f i n a l  v e r d i c t  In  f a v o r  o f  a n  
a l l e g e d  J o i n t  t o r t f e a s o r  a s  a g a i n s t  t h e  
I n j u r e d  p a r t y  s h a l l  b e  a  c o n c l u s i v e  d e ­
t e r m i n a t i o n  t h a t  s u c h  s u c c e s s f u l  p a r t y  
Ib n o t  l i a b l e  t o  m a k e  a n y  c o n t r i b u t i o n  
t o  a n y  o t h e r  t o r t r e a s o r . ”

Commentaries
n e x t ?  W i l l i a m  J .  M c N I c h o l s .  35 O k l .  
L . l t e v .  195 (19 8 2 ) .

Decisions
W h e n e v e r  t w o  n o t i o n s  a r e  b r o u g h t  f o r  

s e p a r a t e l y  i d e n t i f i a b l e  n e t s  o f  n e g l i ­
g e n c e  o n  t h e  p a r t  o f  o r i g i n a l  w r o n g d o e r  
a n d  t r e a t i n g  p h y s i c i a n ,  a p p o r t i o n m e n t  
o f  d a m a g e s  b e t w e e n  t h e  t w o  c a u B e s  
s h o u l d  t a k e  p l a c e ,  L a s p r o g a t a  v . 
Q u a l l s ,  1979, 397 A . 2d 803. -----  P a . S u p e r .

I n  l a n g u a g e  o f  1359 c o m p a r a t i v e  n e g l i ­
g e n c e  s t a t u t e  p r o v i d i n g  t h a t  c o n t r i b u t o ­
r y  n e g l i g e n c e  d o e s  n o t  b a r  r e c o v e r y  In a  
n e g l i g e n c e  a c t i o n  " I f  s u c h  n e g l i g e n c e  
w a s  n o l  a s  g r e a t  a s  t h e  n e g l i g e n c e  o f  
t h o  p e r s o n  a g a i n s t  w h o m  r e c o v e r y  Is 
s o u g h t  . . . " ,  t e r m  " p e r s o n "  Is
c o n s t r u e d  t o  m e a n  " p e r s o n s "  s o  a s  t o  
a l l o w  a l l  p l a i n t i f f s  In  a c t i o n s  a r i s i n g  
f r o m  a n d  n f t e r  e f f e c t i v e  d a t e  o f  1959 
s t a t u t e  t o  b e  t r e a t e d  m o r e  n e a r l y  e q u a l ­
ly  a n d  t o  m a k e  I t  u n n e c e s s a r y  f o r  c o u r t s  
t u  d e a l  w i t h  s e p a r a t e  p r o c e d u r e s  u n d e r  
1969 s t p t u t o  a n d  1973 s t a t u t e ;  n e g l i ­
g e n c e  o f  p l a i n t i f f  Is  t o  b o  c o m p a r e d  
w i t h  t o t a l  n e g l i g e n c e  o f  a l l  d e f e n d a n t s ,  
a l l  o f  w h o m  a r e  l i a b l e  t o  p l a i n t i f f ,  w i t h  
c o n t r i b u t i o n  a m o n g  .’ i t  t o r t - f e a s o r s  o n  
p r o  r a t a  b a s i s .  G r u o i  v . D a m o n ,  1978, 
374 N . E . 2d 311, 6 M a s s . A p p .  160,

N e i t h e r  f a c t  t h a t  l e g i s l a t u r e  h a d  n o t  
e n a c t e d  a  b i l l  a d o p t i n g  d o c t r i n e  o f  c o m ­
p a r a t i v e  n e g l i g e n c e  a f t e r  h a v i n g  c o n s i d ­
e r e d  s u c h  I s s u e  e v e r a l  t i m e s  n o r  f a c t  
t h a t  l e g i s l a t u r e  h a d  e n a c t e d  s t a t u t e s  
d e s i g n e d  t o  m a k e  t h e  J u d g e - m a d e  r u l e  
o f  c o n t r i b u t o r y  n e g l i g e n c e  w o r k  o r  t o  
a m e l i o r a t e  I t s  h a r s h n e s s  b a r r e d  J u d i c i ­
a r y  f r o m  r e c o n s i d e r i n g  w h e t h e r  s u c h  
r u l e  s h o u l d  b e  r e p l a c e d  b y  d o c t r i n e  o f  
c o m p a r a t i v e  n e g l i g e n c e .  S c o t t  v. R i z z o .
1981. 634 P . 2d  1234. 96 N . M .  682.

T h e  p r i n c i p l e s  o f  e q u i t y  w h i c h  a p p l y  
t h r o u g h  t h e  -  U n i f o r m  C o n t r i b u t i o n  
A m o n g  T o r t f e a s o r s  A c t  w e r e  I n t e n d e d  
to  g o v e r n  c o n t r i b u t i o n  w h e n  o n e  d e ­
f e n d a n t  Is f o u n d  t o  b e  i n s o l v e n t ,  a n d
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(
w e r e  n o t  I n t e n d e d  t o  a f f e c t  r e q u i r e m e n t  
t h a t  r e l a t i v e  d e g r e e s  o f  f a u l t  a r e  n o t  t o  
b e  c o n s i d e r e d  a a  f a c t o r  I n  a p p o r t i o n ­
m e n t .  A '-H c  S t r u c t u r e s ,  I n c .  v .  W e d ­
m o r e .  A l a s k a  «979, 605 P . 2 d  <26.

-  f ' r . u e r  s e c t i o n  o f  U n i f o r m  C o n t r i b u t i o n  
A m o n g -  T o r t f e u s o r s  A c t ,  a  " p r o  r a t a  
s h a r e "  m e a n s  " e q u a l  s h a r e s "  w h e n  a p ­
p l i e d  t o  r i g h t  o f  c o n t r i b u t i o n  b e t w e e n  
t e n a n t s  In  c o m m o n .  C o m m e r c i a l  U n i o n  
A a s u r .  C o m p a n i e s  v .  W e s t e r n  F a r m  B u ­
r e a u  I n s .  C o m p a n i e s .  1979, 601 P . 2 d  1203. 
93 N . M .  507. f  A p p o r t i o n m e n t  o f  l i a b i l i t y  e f f e c t e d  b y  
c o n t r i b u t i o n  Is  o n  t h e  b a s i s  t h a t  e q u a l i ­
t y  Is  e q u i t y ,  w h i c h  m e a n s  t h a t  e a c h  
t o r t - f e a s o r  i s  r e q u i r e d  u l t i m a t e l y  t o  p a y  
h i s  p r o  r a t a  s h a r e ,  a r r i v e d  a t  b y  d i v i d ­
i n g  t h e  d a m a g e s  b y  t h o  n u m u e r  o f  
t o r t - f e a s o r s :  t o r t - f e a s o r s  s t a n d  In t h e
s a m e  r e l a t i o n s h i p  t o  o n e  a n o t h e r  n n d  
a r e  a l l  e q u a l l y  l i a b l e  f o r  b r e a c h  o f  t h e i r  
d u t y .  fd .

U n d e r  c o n t r i b u t i o n  s t a t u t e s ,  t r i a l  
c o u r t ,  h e f o r e  s u b m i t t i n g  t o  J u r y  q u e s ­
t i o n  o f  J o i n t  t o r t - f e a s o r s '  p r o  r a t a  
s h a r e s  o f  l i a b i l i t y ,  m u s t  m a k e  d e t e r m l n -

o n : _  
a t - M  
Is- I 
o f  I 
b e  J

a t i o n  a s  a  m a t t e r  o f  l a w  t h a t  t h e r e  w a s  
s u c h  a  d i s p r o p o r t i o n  o f  f a u l t  b e t w e e n  
j o i n t  t o r t - f e a s o r s  a s  t o  r e n d e r  I n e q u i t a ­
b l e  a n  e q u a l  d i s t r i b u t i o n  a m o n g  t h e m  o f  
t h e i r  c o m m o n  l i a b i l i t y  b y  c o n t r i b u t i o n :
If t r i a l  c o u r t  s h o u l d  c o n c l u d e  a s  a  m a t ­
t e r  o f  l a w  t h a t  t h e r e  w e r e  r e q u i s i t e  d i s ­
p r o p o r t i o n  o f  f a u l t ,  r e l a t i v e  d e g r e e  o 
f a u l t  o f  e a c h  J o i n t  t o r t - f e a s o r  s h o u l d  h e  
c o n s i d e r e d  b y  J u r y .  C h r y s l e r  C o r p .  v .  
T o d o r o v l c h ,  W y o . 1 9 7 8 .  580 P .2 d  1123. /

U n l e s s  I n e q u i t a b l e ,  p r o  r a t a  s h a r e  o f  *  
e a c h  J o i n t l y  a n d  s e v e r a l l y  l i a b l e  d e f e n d ­
a n t  Is  d e t e r m i n e d  b y  d i v i d i n g  a m o u n t  o f  
J u d g m e n t  b y  n u m b e r  o f  p e r s o n s  a g a i n s t  
w h o m  I t  h a s  b e e n  o b t a i n e d .  G r e a t  W e s t  
C a s .  C o .  v .  F l e t c h e r .  1982, 287 S . E . 2 d  
<29. 56 N . C . A p p .  2<7. .

C o n t r i b u t i o n  b e t w e e n  J o i n t  a n d  s e v e r ­
a l  J u d g m e n t  d e b t o r s  w o u l d  b e  p r o  r a t a  
b a s e d  u p o n  n u m b e r  o f  d e f e n d a n t s  r a t h e r  
t h a n  b a s e d  u p o n  p e r c e n t a g e  o f  l i a b i l i t y  
a t t r i b u t a b l e  t o  s e r i o u s n e s s  o f  c o n d u c t  o f  
e a c h  o f  t h e m .  C e l o t e x  C o r p .  v .  C a m p ­
b e l l  R o o f i n g  a n d  M e t a l  W o r k s .  I n c .  
M i s s .  1977. 352  S o . 2 d  1316.

§ 3. [Enforcem ent]

Action in Adopting Jurisdictions
V a r a t l o n s  f r o m  O f f i c i a l  T e x t :

O h i o .  I n  s u b s e c .  ( b ) .  s u b s t i t u t e s  
" J u d g m e n t  d e b t o r s "  f o r  " J u d g m e n t  d e ­
f e n d a n t s " .

S u b s e c .  ( f )  r e a d s :  " V a l i d  a n s w e r s  l o  
m t e r r o g a t o r l e s  b y  a  J u r y  o r  f i n d i n g s  b y  
a  c o u r t  s i t t i n g  w i t h o u t  a  J u r y  In  d e t e r ­
m i n i n g  t h e  l i a b i l i t y  o f  t h e  s e v e r a l  d e -

Notes of Decisions

S u p p l e m e n t a r y  I n d e x  t o  N o t e s

C o m p l a i n t  2 a
C o n s t r u c t i o n  w i t h  o t h e r  l a w s  
M o t i o n  f o r  c o n t r i b u t i o n  4 a  
P a r t i e s  i n  g e n e r a l  1a

'/a

yt . C o n s t r u c t i o n  w i t h  o t h e r  l a w s  
S t a t u t e  a u t h o r i z i n g  a c t i o n  f o r  c o n t r i ­

b u t i o n  c o u l d  n o t  b e  r e a d  In  I s o l a t i o n  b u t  
w a s  t o  b e  r e a d  In  c o n t e x t  w i t h  o t h e r  
s e c t i o n s  o f  c h n p t e r  u n d  c o n s i d e r e d  in  
c o n n e c t i o n  w i t h  c a u s e  o f  e n a c t m e n t ,  
m i s c h i e f  t o  b e  r e m e d i e d  a n d  m a i n  o b j e c t  
t o  b e  a c c o m p l i s h e d ,  t o  e n d  t h a t  p u r p o s e  
m i g h t  b e  e f f e c t u a t e d .  R o b e r t s o n  v . 
M c C a r t e .  1982, <33 N . K . 2 d  t2C2, 13 
M a s s .  A p p .  « 1 .
1, G e n e r a l l y  

A  r i g h t  t o  c o n t r i b u t i o n  m a y  b e  e n ­
f o r c e d  e i t h e r  a t  l a w  o r  In  e q u i t y .  M i c h ­
i g a n  M i l l e r s  M u t .  I n s .  C o .  v .  U . S .  F i d e l ­
i t y  a n d  G u a r .  C o r p . ,  1982, 152 A . 2d  16, 
—  P a . S u p e r .  — .
1 a .  P a r t i e s  In  g e n e r a l  

I n  r e g a r d  t o  a c c i d e n t  In  w h i c h  s a n d  
t r u c k  d r i v e r  w a s  k i l l e d  w h e n  t r u c k  
c r a s h e d  t h r o u g h  a  h o u c e  a a  I t  w a s  b e i n g  
m o v e d  a c r o s s  b r i d g e ,  e v e n  If i t  w o u l d  
h a v e  b e e n  p e r m i s s i b l e  t o  r e d u c e  h o u s e  
m o v e r s '  l i a b i l i t y  b y  d r i v e r ’s  e m p l o y e r ' s  
p r o p o r t i o n a l  s h a r e  o f  t o t a l  f a u l t  u p  t o  
t h e  a m o u n t  o f  w o r k e r s '  c o m p e n s a t i o n  
b e n e f i t s  p a i d ,  I t  w o u l d  n o t  h a v e  b e e n  
f e a s i b l e  t o  d o  s o  w h e r e  e m p l o y e r  w a s  
n o t  a  p a r t y ,  n o  e f f o r t  w a s  m a d e  t o  J o i n  
e m p l o y e r  a s  a  p a r t y  a n d  t h e r e  w a s  n o  
b a s i s  f o r  a  f i n d i n g  a s  t o  e m p l o y e r ' s  p r o ­
p o r t i o n a t e  s h a r e  o f  t h e  t o t a l  f a u l t .  
B l o c k e r  v .  W y n n ,  F l a . A p p .  1 H i s t .  1983. 
<25 S o . 2d  166.

f e n d n n t s  f o r  a n  I n j u r y  o r  w r o n g f u l  
d e a t h  s h a l l  b e  b i n d i n g  a s  a m o n g  s u c h  
d e f e n d a n t s  In  d e t e r m i n i n g  t h e i r  r i g h t  t o  
c o n t r i b u t i o n . "

W y o m i n g .  -n  s u b s e c .  ( c ) ,  s u b s t i t u t e s  
" o r  t h e  d e c i v l  ) o n  a p p e a l  h a s  b e c o m e  
f i n a l "  f o r  " o r  a f t e r  a p p e l l a t e  r e v i e w " .
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2. S e p a r a t e  a c t i o n
I n s u r e r  o f  a  t o r t - f e a s o r  f o u n d  l i a b l e  In 

a  p r i o r  a c t i o n  m a y  n u t  r e c o v e r  c o n t r i b u ­
t i o n  f r o m  c  n o n p a r t y  t o  t h e  p r i o r  a c ­
t i o n .  N u t l o n a l  F a r m e r s  U n i o n  P r o p e r t y  
a n d  C a s .  C o .  v. F r a c k c l t o n ,  1981, 650 P .  
2d  571. —  C o lo .  A p p .  .

T o r t - f e a s o r  f o u n d  l i a b l e  In a  p r i o r  a c ­
t i o n  m a y  n o l  r e c o v e r  c o n t r i b u t i o n  In  a  
s e p a ,  a t e  a c t i o n  f r o m  a  n o n p a r t y  t o  t h o  
p r i o r  a c t i o n .  N a t i o n a l  F a r m e r s  U n i o n  
P r o p e r t y  a n d  C a s  C o .  v .  F r n c k e l t o n .  
1981, 6<5 P . 2d 1321, —  C o l o . A p p .  — .
2 a .  C o m p l a i i . t

W h e r e  p l e a d i n g s  s h o w  s e p a r a t e  t o r t s ,  
a s  p r o p e r l y  d e f i n e d ,  r a t h e r  t h a n  J o i n t  
t o r t ,  d i s m i s s a l  o f  t h i r d - p a r t y  a c t i o n  f o r  
i v - n t r i b u l l o n  Is a p p r o p r i a t e .  T e s c h  v .  U .
S . ,  D . C . P a . 1982, 5<6 F . S u p p .  526.

I n s u r e d ' s  c o m p l a i n t  r e q u e s t i n g  t h a t  
" a l l  s u m s  t h a t  m a y  b e  a d j u d g e d "  o r  e n ­
t i r e  b u r d e n  o f  l i a b i l i t y  i t  m a y  h a v e  t o  
i n s u r e r  b e  a s s e r t e d  a g a i n s t  I n s u r a n c e  
a g e n t  f a i l e d  t o  s t a t e  c a u s e  o f  a c t i o n  f o r  
c o n t r i b u t i o n  o r  I n d e m n i f i c a t i o n .  A m e r i ­
c a n  I n s .  C o .  v .  M a t e r i a l  T r a n s i t ,  I n c . ,  
D e l . S u p c r . 1 9 8 2 ,  « 6  A . 2 d  1101.

P l e a d i n g  r u l e  d i d  n o t  r e l i e v e  I n d e m n i ­
t o r  o f  d u t y  t o  I n d e m n i f y  w h e r e  p a r t i e s  
p r e d i c a t e d  r e l e a s e  f r o m  d u l y  t o  I n d e m ­
n i f y  n o t  o n  w h e t h e r  c o m p l a i n t  a l l e g e d  
n e g l i g e n c e  b u t  o n  w h e t h e r  I n d e m n i t e e  
o r  t h i r d  p e r s o n s  w e r e  In  f a c t  n e g l i g e n t  
a n d  I n a s m u c h  a s  n e i t h e r  I n d e m n i t e e  n o r  
t h i r d  p e r s o n s  w e r e  n e g l i g e n t .  I n d e m n i ­
t e e  w a s  e n t i t l e d  t o  b e  i n d e m n i f i e d .  A l ­
l e n  v .  S t a n d a r d  O i l  C o . .  1982, « 3  N . E . 2 d  
<97. 2 O h i o  S t . 3 d  122. 2 O . B . R .  671.

C o m p l a i n t  s o u n d i n g  In  n e g l i g e n c e  r e ­
q u i r e s  a l l e g a t i o n s  o f  d u t y ,  b r e a c h  a n d  
p r o x i m a t e  c a u s e ,  w h i l e  a  c o m p l a i n t  f o r  
c o n t r i b u t i o n  r e q u i r e s  a l l e g a t i o n s  o I  p a y ­
m e n t  a n d  p a y m e n t  I n  e x c e s s  o f  o n e ' s
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s h a r e ,  a n d  t h u s  c l a i m  f o r  c o n t r i b u t i o n  Is 
d i s t i n g u i s h a b l e  f r o m  l i a b i l i t y  t o r t  c a s e  
a n d  Is  n o t  c o m p u l s o r y  c o u n t e r c l a i m .  
H a r v e y  v .  H u d d l e .  F l a . A p p .  4 DlHt.1982 , 
116 S o . 2 d  1248.

4 ,  T h i r d  p a r t y  p r a c t i c e
F e d e r a l  I m m u n i t y ,  w h i c h  b a r r e d  

p l a i n t i f f  m a l l  c a r r i e r  f r o m  p u r s u i n g  a  
t o r t  a c t i o n  a g a i n s t  U n i t e d  S t a t e s  P o s t  
O f f i c e  D e p a r t m e n t ,  a l s o  b a r r e d  a  t h i r d -  
p a r t y  a c t i o n  a g a i n s t  t h e  D e p a r t m e n t  f o r  
c o n t r i b u t i o n  In  a c t i o n  f o r  a l l e g e d  I n j u ­
r i e s  s u s t a i n e d  b y  c a r r i e r  o n  p r o p e r t y  
u n d e r  d e f e n d a n t ' s  g e n e r a l  s u p e r v i s i o n .  
W i l s o n  v. K n o x v i l l e  C o m m u n i t y  D e v e l ­
o p m e n t  C o r p . ,  D .C .  T e n n .  1978, 451 F .  
S u p p .  1168.

D e f e n d a n t  c o u n t y  p a r k  c o m m i s s i o n  
h a d  r i g h t  t o  i m p l e n d  a n d  s e e k  c o n t r i b u ­
t i o n  f r o m  b o r o u g h  u n d e r  J o i n t  t o r t f e a s o r  
c o n t r i b u t i o n  l a w .  D a m b r o  v . U n i o n  
C o u n t y  P o r k  C o m m i s s i o n ,  1974, 327 A . 2d 
466, 13(1 N . J . S u p e r .  450.

A  r t l o n  b y  c o d e f e n d a n t s  In  a  n e g l l -
g e r  a c t i o n  o f  a  r i g h t  o f  c o n t r i b u t i o n
I n t e r  s e s e  a n d  t h e  r i g h t  o f  a  d e f e n d a n t  
t o  I m p l e a d  a  J o i n t  t o r t - f e n s o r  b y  a  
t h i r d - p n r t y  c o m p l a i n t  b e f o r e  p l n i n t i f f s  
c a u s e  o f  a c t i o n  h n s  b e e n  r e d u c e d  t o  a  
J u d g m e n t  a r e  m e r e l y  d e v i c e s  o f  p r o c e ­
d u re .  c o n v e n i e n c e  n f f o r d e d  b y  t h e  r u l e s  
o f  p r a c t i c e .  M a r k e y  v .  S k o g ,  1974. 322 
A . 2d  513, 129 N . J . S u p e r .  192.

A l t h o u g h  a  d e f e n d a n t  Is n o t  n e c c s -  
s n r l l y  b o u n d  t o  p r o c e e d  a g a i n s t  J o i n t  
t o r t - f e a s o r s  In  t h e  s a m e  a c t i o n  In  w h i c h

K
l a l n l l f f  s e e k s  t o  e s t a b l i s h  h i s  l i a b i l i t y ,  
e  w i l l ,  n e v e r t h e l e s s ,  o r d i n a r i l y  d o  s o  

s i n c e  a  s i n g l e  a c t i o n  Is  t h e  m o s t  o r d e r l y  
a n d  l o g i c a l  m a n n e r  In  w h i c h  p r o o f  o f  
c o m m o n  l i a b i l i t y  c a n  b e  e s t a b l i s h e d ,  a n d  
I t  Is .  • * c o u r s e ,  c o m m o n  l i a b i l i t y  w h i c h  
Is  t h e  s u b s t a n t i v e  b a s i s  o f  a  r i g h t  o f  
c o n t r i b u t i o n .  Id .

W h e r e  t h i r d - p a r t y  d e f e n d a n t  in  n e g l i ­
g e n c e  u c t l o n  a r i s i n g  o u t  o f  a u t o m o b i l e  
a c c i d e n t  s t o o d  In  lo c o  p a r e n t i s  t o  p l a l n -  
t l f r  In  a c t i o n ,  t r i a l  c o u r t ' s  r u l i n g  t h a t  
t h i r d - p a r t y  c o m p l a i n t  d i d  n o t  s t a t e  
c a u s e  o f  a c t i o n  f o r  c o n t r i b u t i o n s  f r o m  
t h i r d - p a r t y  d e f e n d a n t  f o r  I n j u r i e s  s u s ­
t a i n e d  b y  p l a i n t i f f  w a s  n o t  e r r o n e o u s  o n  
g r o u n d s  t h a t  t h e r e  w a s  n o  l e g a l  o b l i g a ­
t i o n  o n  h e h u l f  o f  t h i r d - p a r t y  d e f e n d u n t  
t o w a r d  p l a i n t i f f  a n d ,  t h e r e f o r e ,  t h i r d -  
p a r t y  d e f e n d a n t  s h o u l d  n o t  e n j o y  b e n e ­
f i t  o f  p a r e n t a l  I m m u n i t y .  H a r r y  v. 
S c h o r l i n g .  1982, 441) N . l  .2d  1216, 2 O h i o  
A p p . 3d 110, 2 O . H . R .  12J

T r i a l  c o u r t  p r o p e r l y  e n t e r e d  J u d g ­
m e n t s  In  t h i r d - p a r t y  a c t i o n s  o r d e r i n g  
c o n t r i b u t i o n  In  t h o  a b s e n c e  o f  n  m o t i o n  
a n d  a  h e a r i n g .  J e n n e t t  v .  C o l o r a d o  
F u e l  &  I r o n  C o r p . ,  IU8U, 398 N . K . 2 d  755, 
9 M a s s . A p p .  823.

I n  a c t i o n  f o r  d a m a g e s  s u s t a i n e d  w h e n  
p l a i n t i f f s  w e r e  t h r o w n  f r o m  l i r t l n g  b e a m  because o f  a  f a i l u r e  In  one o f  t h e  u p p e r  
l e g s  o f  a  s t e e l  c a b l e  s l i n g  I n c l u d e d  In a  
a t o p  l o g  s t r u c t u r e  w h i c h  w a s  b e i n g  c o n ­
s t r u c t e d ,  I t  w a s  p r o p e r l y  w i t h i n  t r i a l  court'3 d i s c r e t i o n  to a l l o w  th i rd-par ty  
m o t i o n  b y  s u p p l i e r  o f  s t o p  lo g  s t r u c t u r e  
t o  I m p l e a d  m a n u f a c t u r e r  o f  s t e e l  c a b l e  
s l i n g .  Id .

A n  o r i g i n a l  d e f e n d a n t  m a y  b r i n g  In  a  
t h i r d - p a r t y  d e f e n d a n t  f o r  c o n t r i b u t i o n  
t o  t h e  o r i g i n a l  d e f e n d a n t  f o r  a  p a r t  o f  
h i s  l i a b i l i t y  l o  t h e  p l a i n t i f f  a n d .  If t h e  
o r i g i n a l  d e f e n d a n t  Is n o t  l i a b l e  t o  t h e  
o r i g i n a l  p l a i n t i f f ,  t h e  t h i r d - p a r t y  d e ­
f e n d a n t  m a y  n o t  h e  h e l d  l i a b l e  t o  t h e  
o r i g i n a l  d e f e n d a n t .  J o n e s  v .  C o l l i n s ,
1982. 294 S . D . 2d  384. 58 N . O . A p p .  753.

W h e r e  p l a i n t i f f  a m e n d e d  c o m p l a i n t  t o  
I n c l u d e  d e f e n d a n t  a n d  d e f e n d a n t  f i l e d

t h i r d - p a r t y  c o m p l a i n t  s e e k i n g  I n d e m n i t y  
a n d  c o n t r i b u t i o n  u n d e r  U n i f o r m  C o n t r i ­
b u t i o n  A m o n g  J o i n t  T o r t f e n s o r s  A c t  a n d  
t h i r d - p a r t y  d e f e n d a n t  f i l e d  a n s w e r  a l l  
w i t h i n  t h r e e  y e a r s  o f  a l l e g e d  d a t e  o f  I n ­
j u r y ,  t h r e e - v e a r  s t a t u t e  o f  l i m i t a t i o n  
c e a s e d  l o  r u n  a t  l e a s t  a s  e a r l y  a s  
t h i r d - p a r t y  d e f e n d a n t ' s  a n s w e r  a n d  
p l a i n t i f f ' s  c a u s e  o f  a c t i o n  n g a l n s t  
t h i r d - p a r t y  d e f e n d a n t  w a s  n o t  b a r r e d  
e v e n  t h o u g h  p l a i n t i f f ' s  c o m p l a i n t  
a g a i n s t  t h i r d - p a r t y  d e f e n d a n t  w a s  n o t  
f i l e d  u n t i l  m o r e  t h a n  f o u r  y e a r s  a n d  
f o u r  m o n t h s  a f t e r  a l l e g e d  d a t e  o f  I n j u r y .  
L a r s o n  M a c h . ,  I n c .  v . W a l l a c e ,  1980, 600
S . W . 2 d  1, —  A r k .  — .

W h e n  t h i r d - p a r t y  c o m p l n i n t  a l l e g e s  
d i r e c t  l i a b i l i t y  o f  t h i r d - p a r t y  d e f e n d a n t  
t o  p l a i n t i f f  o n  c l a i m  s e t  o u t  in  p l a i n ­
t i f f ' s  c o m p l a i n t ,  t h i r d  p a r t y  s h a l l  m a k e  
h i s  d e f e n s e s  t o  c o m p l a i n t  a n d  n o  
a m e n d m e n t  t o  c o m p l a i n t  Is n e c e s s a r y  o r  
r e q u i r e d ,  a m i  p a r t i e s  a r e  a t  I s s u e  a s  l o  
t h e i r  r i g h t s  r e s p e c t i n g  c l a i m  w i t h o u t  
a m e n d m e n t  o f  c o m p l a i n t  b y  p l a i n t i f f .  
I d .

F a c t  t h a t  c o n t r i b u t i o n  m a y  n o t  a c ­
t u a l l y  b e  o b t a i n e d  u n t i l  o r i g i n a l  d e f e n d ­
a n t  h a s  b e e n  c a s t  In  j u d g m e n t  a n d  h n s  
p a i d  d o e s  n o t  p r e v e n t  I m p l e a d e r ,  b u t  I m -  
p l e a d c r  j u d g m e n t  m a y  b e  s o  f a s h i o n e d  
n s  t o  p r o t e c t  r i g h t s  o f  o t h e r  t o r t - f e n s ­
o r s .  s o  t h a t  d e f e n d a n t ' s  J u d g m e n t  
a g a i n s t  t h e m  m a y  n o t  b e  e n f o r c e d  u n t i l  
d e f e n d a n t  h n s  p a i d  p l a i n t i f f ' s  J u d g m e n t ,  
o r  m o r e  t h a n  h i s  p r o p o r t i o n a t e  s h a r e  
w h a t e v e r  l a w  m a y  r e q u i r e .  V e l s l c o l  
C h e m i c a l  C o r p .  v .  R o w e .  T e n n . 1976, 543 
•S .W .2d  337.

R u l e s  o f  C iv i l  P r o c e d u r e  a u t h o r i z e d  
t h i r d - p a r t y  c o m p l a i n t  b a s e d  u p o n  c l a i m  
o f  o n e  t o r t - f e u s o r  f o r  I n d e m n i t y  o r  c o n ­
t r i b u t i o n  f r o m  o t h e r  a l l e g e d  J o i n t  t o r t ­
f e a s o r s .  Id .

W h e r e .  In m e d i c a l  m a l p r a c t i c e  a c t i o n ,  
d e f e n d a n t  p h y s i c i a n ' s  t h i r d - p a r t y  c o m ­
p l a i n t  s e e k i n g  I n d e m n i f i c a t i o n  s t a t e d  
c a u s e  o f  a c t i o n  f o r  c o n t r i b u t i o n ,  t h i r d -  
p a r t y  c o m p l n i n t  s h o u l d  h a v e  b e e n  a l l o w ­
e d  t o  s t a n d  a n d  t r i e r  o f  f a c t  a l l l o w e d  
t o  d e t e r m i n e  e x t e n t  o f  l i a b i l i t y ,  i f  a n y .  
a s  b e t w e e n  t w o  d o c t o r s .  L i n d s e y  v. 
A u s t i n .  H a . A p p .  1976, 336 H o ,2 d  486.

4 a .  M o t i o n  f o r  c o n t r i b u t i o n  
T r l n l  c o u r t ,  i n  m a k i n g  o r d e r  p r o v i d i n g  

f o r  e n t r y  o f  j u d g m e n t ,  d i d  n o t  h a v e  
p o w e r  i o  a s s e r t  p a r l i e s '  r i g h t s  t o  c o n t r i ­
b u t i o n  w h e n  t h e r e  h a d  b e e n  n o  m o t i o n  
f i l e d  o r  c l u l m  m a d e  b y  a n y  p a r t y  t o  e f ­
f e c t u a t e  s u c h  r i g h t .  K a i s e r  v. 191 P r e s ­
i d e n t i a l  C o r p . .  1982, 451 A .2 d  141, —  
P a . S u p e r .  — .

W h e r e -  n o  o b j e c t i o n s ,  r e s e r v a t i o n s  o r  
c l a i m s  n r e  f i l e d  t o  a s s e r t  r i g h t  o f  c o n ­
t r i b u t i o n ,  I t  Is n o t  f o r  t r i a l  c o u r t  t o  t a k e  
u p o n  I t s e l f  t a s k  o f  r e a r r a n g i n g  p l a i n ­
t i f f ' s  r e c o v e r y  t o  c o n f o r m  t o  w h a t  e v e n ­
t u a l  r e c o v e r y  w i l l  b e  If a l l  r i g h t s  a r e .  i n  
f a c t ,  e x e r c i s e d :  I t  ' s  r e s p o n s i b i l i t y  o f
p a r t i e s  In c a s e  t o  e x e r c i s e  s u c h  r i g h t s .  
Id .

U n d e r  U n i f o r m  C o n t r i b u t i o n  A m o n g  
T o r t f e a s o r s  A c t .  d e f e n d a n t  c o u l d  p r o p ­
e r l y  a s s e r t  I t s  c l a i m  t o r  c o n t r i b u t i o n  
n g a l n s t  o t h e r  d e f e n d a n t  b y  w a y  o f  m o ­
t i o n  d e s p i t e  f a c t  t h a t  i t  h a d  v o l u n t a r i l y  
d i s m i s s e d  i t s  c l a i m  a g a i n s t  t h a t  d e f e n d ­
a n t  d u r i n g  t r i a l .  U e s l  S a n i t a r y  I l l s .  C o .  
v. L i t t l e  F o o d  T o w n .  I n c . .  F la .1 97 6 ,  339 
S o , 2d  222.

7. L i m i t a t i o n s
I f  l i a b i l i t y  I n s u r e r  f o r  d i s t r i b u t o r  o f  

s w a t h e r  h a d  r i g h t  t o  c o n t r i b u t i o n  f r o m  
d i s t r i b u t o r s  of  r e p l a c e m e n t  d r i v e  c l m l n  
s u b s e q u e n t l y  I n s t a l l e d  o n  s w a t h e r  b y  I t s  
o w n e r ,  w i t h  r e s p e c t  t o  a m o u n t  p a i d  b y
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I t  In  s e t t l e m e n t  o f  c l a i m  a g a i n s t  I t s  I n ­
s u r e d  f o r  I n j u r i e s  s u s t a i n e d  h y  s w a t h e r  
o w n e r  w h e n  r e p l a c e m e n t  c h a i n  b r o k e  
a n d  s t r u c k  a n d  s h a t t e r e d  h i s  e y e g l a s s e s ,  
c l a i m  w a s  b a r r e d  b y  o n e - y e a r  s t a t u t e  o f  
l i m i t a t i o n s ,  s i n c e  m o r e  t h a n  o n e  y e n r  
h a d  e l a p s e d  s i n c e  t i m e  o f  p a y m e n t .  
H a r t f o r d  A c c .  &  I n d c m .  C o .  v . H . H e r -  
s c h e l  M f g .  C o . .  D . C . N . D . 1 9 7 8 .  453 F .  
S u p p .  1375.

I f  p l a i n t i f f  Is  b a r r e d  f r o m  p u r s u i n g  h i s  
c a u s e  o f  a c t i o n  a g a i n s t  o n e  o f  t w o  J o i n t  
t o r t - f e a s o r s  b e c a u s e  t h e  s t a t u t e  o f  l i m i ­
t a t i o n s  h a s  r u n  In  r e s p e c t  t o  h i s  o w n  
c l a i m ,  t h e  I n c h o a t e  c o n t r i b u t i o n  r i g h t  o f  
t h e  t o r t - f e a s o r  w h o  h n s  b e e n  s u e d  p r i o r  
t o  t h e  r u n n i n g  o f  t h e  s t a t u t e  n e v e r t h e ­
l e s s  r e m a i n s  v i a b l e  a n d  d o e s  n o t  a c c r u e  
u n t i l  h e  h a s  p a i d  m o r e  t h a n  I ' s  p r o  r a t a  
s h a r e  o f  t h e  J u d g m e n t :  h e n t c ,  t h e  d e ­
f e n d a n t  h a s  t h e  r i g h t  t o  I m p l e a d  t h e  
u n j o i n e d  t o r t - f e a s o r  In  p l a i n t i f f ' s  a c t i o n  
f o r  t h e  p u r p o s e  o f  p r o v i n g  t h e i r  c o m m o n  
l i a b i l i t y  e v e n  a f t e r  t h e  s t a t u t e  o f  l i m i t a ­
t i o n s  o n  p l n l n t l f f ' 3  c l a i m  h a s  r u n .  M a r -  
k e y  v ,  S k o g .  1374. 322 A . 2 d  513. 123 N . J .  
S u p e r .  192.

A c t i o n  f o r  c o n t r i b u t i o n  n g a l n s t  a l l e g e d  
J o i n t  t o r t - f e a s o r  w n s  t i m e  b a r r e d .  A e t ­
n a  C a s .  &  S u r .  C o .  v. V o l k s w a g e n  o f  
A m e r i c a ,  I n c . ,  F l a . A p p .  3 D l s t .1 9 8 2 .  419 
S o . 2 d  418.

A l l e g e d  t o r t - f e a s o r  m a y  n o t  s e e k  c o n ­
t r i b u t i o n  f r o m  e s t n t e  o f  J o i n t  t o r t - f e a s o r  
w l t h o u t  c o m p l y i n g  w i t h  r e q u i r e m e n t  n f  
o o n c l a l m  s t a t u t e  t h a t  c l a i m  b e  f i l e d  In  
e s t a t e  w i t h i n  t h r e e  m o n t h s  f r o m  f l r s l  
p u b l i c a t i o n  t o  c r e d i t o r s .  K o s c h m e d c r  v . 
G r i f f i n ,  F l a . A p p . 1 9 8 0 ,  386 S o . 2 d  625.

§ 4. [Release or Covenant Not to Sue]

Law  Review
C o m p l e x i t i e s  o f  O k l a h o m a ' s  p r o p o r ­

t i o n a t e  s e v e r a l  l i a b i l i t y  d u c l r l n c  o f  c o m ­
p a r a t i v e  n e g l i g e n c e — Is p r o d u c t s  l i a b i l i ­
t y  n e x t ?  V , 'l l l !am  J .  M c N I c h o l s .  35 
O k l . L . R e v .  135 (19K?J.

Notes Of

S u p p l e m e n t a r y  i n d e x  t o  N o t e s

C o n s t r u c t i o n  3a  
D i s c h a r g e  o f  o t h e r  t o r t f e a i o r

E m n l o y e r - e m p l o y e e  r e l a t i o n s h i p  6a  
L i m i t a t i o n  o f  l i a b i l i t y  a g r e e m e n t  10 
P r e j u d g m e n t  o r d e r  o f  s a t i s f a c t i o n  11 
S e t t l e m e n t  a g r e e m e n t s  7 a

1. P u r p o s e
P u r p o s e  o f  s t a t u t e  f i n d i n g  t h a t  a  r e ­

l e a s e  d i s c h a r g e s  t h e  t o r t - f e a s o r  t o  
w h o m  I t  Is  g i v e n  f r o m  a l l  l i a b i l i t y  f o r  
c o n t r i b u t i o n  t o  a n y  o t h e r  t o t l - f e a s o r  Is 
t o  a v o i d  h a v i n g  o n e  o f  t w o  o r  m o r e  J o i n t  
t o r t - f e a s o r s  h e a r  a  d i s p r o p r o t l o n a t c  
s h a r e  o f  p l a i n t i f f ' s  r e c o v e r y  a n d  I t  d o e s  
n o  v i o l e n c e  t o  t h a t  o b j e c t i v e  t o  a l l o w  
t o r t - f e a s o r s ,  a m o n g  t h e m s e l v e s ,  t o  r e ­
l e a s e  o n e  o f  t h e i r  n u m b e r .  S w o r d  &  
S h i e l d  R e s t a u r a n t ,  I n c .  v. A m o c o  O i l  
C o . ,  1981, 1211 N . E . 2d  32. 389 M a s s . A p p .  
285.

S t a t u t e  p r o v i d i n g  t h a t  w h e n  r e l e a a e  o r  
c o v e n a n t  n o l  t o  s u e  o r  n o t  t o  e n f o r c e  
j u d g m e n t  Is  g i v e n  In g o o d  f a i t h  t o  o n e  
o f  t w o  o r  m o r e  p e r s o n a  l i a b l e  In  t o r t  f o r  
t h e  s a m e  I n j u r y .  I t  s h a l l  d i s c h a r g e  
t o r t - f e a s o r  t o  w h o m  I t  Is g i v e n  f r o m  a l l  
l i a b i l i t y  f o r  c o n t r i b u t i o n  t o  a n y  o t h e r  
t o r t - f e a s o r  w a s  d r a f t e d  t o  e n c o u r a g e  
s e t t l e m e n t s  In m u l t i p a r t y  t o r t  a c t i o n s

8. Q u e s t i o n s  f o r  J u r y
I n  a c t i o n  f o r  c o n t r i b u t i o n  a g a i n s t  a  

J o i n t  t o r t - f e a s o r ,  e v i d e n c e  o n  I s s u e  
p r e s e n t e d  b y  d e f e n d a n t  t h i r d - p a r t y  
p l a i n t i f f ’ s  c a s e  a g a i n s t  t h i r d - p a r t y  d e ­
f e n d a n t  w a s  s u f f i c i e n t  f o r  J u r y .  L o l -  
s p e l c h  C o .  v .  N e o g a r d  C o r p . .  F l a . A p p .  3 
D l s t .1 9 8 2 .  416 S o . 2 d  1163.
9. I n s t r u c t i o n s

I n  r e g a r d  t o  a c c i d e n t  In  w h i c h  s a n d  
t r u c k  d r i v e r  w a s  k i l l e d  w h e n ,  w h i l e  e m ­
p l o y e d  b y  a n  e m p l o y e r  I m m u n e  f r o m  
t o r t  l i a b i l i t y  d u e  t o  w o r k e r s '  c o m p e n s a ­
t i o n  c o v e r a g e .  t h e  t r u c k  c r a s h e d  
t h r o u g h  a  h o u s e  a s  I t  w a s  b e i n g  m o v e d  
a c r o s s  b r i d g e ,  n  f u s a l  t o  I n s t r u c t  t h a t  
J u r y  c o u l d  a p p o r t i o n  n e g l i g e n c e  o f  n m -  
p a r t y  e m p l o y e r ,  a n d .  t h u s ,  r e d u c e  d e ­
f e n d a n t  h o u s e  m o v e r s '  l i a b i l i t y  b y  p r o ­
p o r t i o n a t e  a m o u n t  o f  f n u l t  a t t r i b u t a b l e  
l o  e m p l o y e r  w a s  p r o p e r .  I l l o c k e r  v .  
W y n n .  F l a . A p p .  I D ls t .1 9 8 3 ,  425 S o . 2 d  
166.
10. R e c o v e r y  o f  J u d g m e n t

U n d e r  P e n n s y l v a n i a  l a w ,  p l a i n t i f f  m a y  
r e c o v e r  a s  m a n y  J u d g m e n t s  n g a l n s t  a s  
m a n y  t o r t - f e a s o r s  a s  h e  w i s h e s ,  h u t  
u p o n  s a t i s f a c t i o n  o f  o n e  J u d g m e n t ,  h e  
m a y  n o t  s u e  o r  e x e c u t e  a g a i n s t  a n o t h e r  
J o i n t  t o r t - f e n s o r .  F r a n k  v . V o l k s w a -  
g e n x v e r k .  A .  G .  o f  W e s t  G e r m a n y .  C . A .  
P a . 1975. 522 F . 2 d  321.
13. S a t i s f a c t i o n  o f  j u d g m e n t

S a t i s f a c t i o n  o f  J u d g m e n t  a g a i n s t  o n e  
a l l e g e d  j o i n t  t o r t - f e n s o r  t e r m i n a t e s  
c l a i m a n t ' s  c a u s e  o f  n o t i o n  n g a l n s t  a n ­
o t h e r  J o i n t  t o r t - f e a s o r .  C h r i s t i a n !  v .  
P o p o v i c h ,  F l a . A p p . 1 978. 363 S o . 2 d  2. c e r ­
t i o r a r i  d e n i e d  389 S o . 2 d  1179.

0 immentarles
C o n t r i b u t i o n  a m o n g  t o r t - f e a s o r s  In 

W a s h i n g t o n :  1981 T o r t  R e f o r m  A c t .  57 
W n .  L H  479.

M e a n i n g  n n d  s i g n i f i c a n c e  o f  t h i s  s e c ­
t i o n .  R o b e r t  H .  G r i f f i t h ,  ( I 9 6 0 )  31 P a .  
H . A . Q .  322.

Decisions
b y  c l e n r l y  d e l i n e a t i n g  e f f e c t  s e t t l e m e n t  
w o u l d  h a v e  o n  c o l l a t e r a l  r i g h t s  a n d  l i a ­
b i l i t i e s  in  f u t u r e  l i t i g a t i o n .  l i l s l i o p  v . 
K l e i n .  1989. 402 N . K . 2 J  1365. —  M a s s .

3 a .  C o n s t r u c t i o n
P h r a s e  " u n l e s s  i t s  t e r m s  o t h e r w i s e  

p r o v i d e "  a s  u s e d  In  s t a t u t e  g o v e r n i n g  
s c o p e  o f  a  r e l e a s e  s h o u l d  h e  n a r r o w l y  
c o n s t r u e d  t o  r e q u i r e  a  d e g r e e  o f  s p e c i ­
f i c i t y .  a n d  a l l o w i n g  a  d i s c h a r g e  b a s e d  
o n  g e n e r a l  l a n g u a g e  w h l . - l i  d o e s  n o l  
n a m e  o r  I d e n t i f y  a  t o r t - f e a s o r  p e r p e t u ­
a t e s  t h e  c o m m o n - l a w  r u l e ,  w h i c h  w a s  
c h a n g e d  h y  s t a t u t e ,  a n i l  Is c o n t r a r y  to  
t h e  s t a t u t e .  H e c k  v . C l a n c h e t t l .  1982, 
439 N . E . 2d  417, 1 O h i o  S t . 3 d  231. 1 O . B .  
R .  253.

P h r a s e  " u n l e s s  I t s  t e r m s  o t h e r w i s e  
p r o v i d e "  a s  u s e d  In  s t a t u t e  g o v e r n i n g  
s c o p e  o f  a  u l e a s e  r e q u i r e s  a  r e l e a s e  t o  
e x p r e s s l y  d e s i g n a t e  h y  n a m e  o r  t o  o t h ­
e r w i s e  s p e c i f i c a l l y  d e s c r i b e  o r  i d e n t i f y  
a n y  t o r t - f e n s o r  t o  b e  d i s c h a r g e d .  Id .

4. G e n e r a l l y
U n i f o r m  C o n t r i b u t i o n  A m o n g  T o r t ­

f e a s o r s  A c t  a b r o g a t e d  c o m m o n - l a w  r u l e  
t h n t  a  r e l e a s e  o ( o n e  J o i n t  t o r t - f e a s o r  
r e l e a s e d  a l l .  L o l l  v. S a f e w a y  S t o r e s .  
I n c . .  1989, 422 A .2 i l  16. 47 M d .  119.

S t a t u t e ,  w h i c h  a b r o g a t e s  c o m m o n - l a w  
r u l e  t h a t  r c l e n x s  o f  J o i n t  t o r t - f e a s o r  i l l s -
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c h a r g e s  a l l  t o r t - f e a s o r s  l i a b l e  f o r  s a m e  
l o r t ,  w a s  n o t  r e p e a l e d  b y  U n i f o r m  C o n ­
t r i b u t i o n  A m o n g  J o i n t  T o r t f e a s o r s  A c t .  
K a s o n  v . L a u .  F l a . A p p .  1978. 369 S o . 2 d  
600.  c e r t i o r a r i  d e n i e d  368 S o . 2 d  1365.
5. D ischa rge  of o th e r  tortfeasor^—Gen­

e ra l ly
A l t h o u g h ,  u n d e r  P e n n s y l v a n i a  U n i ­

f o r m  C o n t r i b u t i o n  A m o n g  T o r t f e a s o r s  
A c t .  r e l e a s e  In  f a v o r  o f  o n e  J o i n t  t o r t ­
f e a s o r  d o e s  n o t  d i s c h a r g e  a n o t h e r  t o r t ­
f e a s o r  u n l e s s  r e l e a s e  s o  p r o v i d e s ,  p l a i n ­
t i f f  m u s t  e s t a b l i s h  t h a t  n o n r e l e a s e d  p a r ­
t y  Is J o i n t  t o r t - f e a s o r  In  o r d e r  t o  r e ­
c o v e r  r e m a i n i n g  p o r t i o n  o f  c l a i m  f r o m  
a n y  o t h e r  p a r t y .  S o c h a n s k l  v. S e a r s .  
P . o e h u c k  a n i l  C o . .  C . A . P a . 1 9 8 2 .  689 F . 2 d  
45.

O u t s i d e  p u r v i e w  o f  U n i f o r m  C o n t r i b u ­
t i o n  A m o n g  T o r t - F e a s o r s  A c t .  w h e r e  I t  
c a n  b e  e s t a b l i s h e d  t h a t  t h e r e  Is  m o r e  
t h a n  o n e  w r o n g  a t  I s s u e .  I n v o l v i n g  I n d e ­
p e n d e n t  p a r t i e s ,  t h e  r e l e a s e  o f  o n e  
w r o n g f u l  p a r t y  w o u l d  n o t  s e r v e  t 3  r e ­
l e a s e  a n y  o t h e r .  H u f f  v . H a t  . . a u g h ,
1981. 435 A . 2 d  108. 19 M d . A p p .  661.

B y  v i r t u e  o f  s t a t u t e ,  r e l e a s e  o r  c o v e ­
n a n t  n o t  t o  s u e .  g i v e n  in  g o o d  f a i t h  t o  
o n e  o f  n u m b e r  o f  J o i n t  t o r t - f e a s o r s ,  d o e s  
n o t  r e l e a s e  t h o s e  n o t  n a m e d  In  r e l e a s e  
o r  c o v e n a n t ,  t h o u g h  u n d e r  c o m m o n  l a w  
r e l e a s e  t o  o n l y  o n e  t o r t - f e a s o r  w o u l d  
d i s c h a r g e  a l l  o t h e r  t o r t - f e n s o r s  f r o m  
l i a b i l i t y .  R o b e r t s o n  v .  Y e C a r t e .  1982. 
433 N . K . 2 d  1262, 13 J W a s s .A p p .  441.

P h r a s e  " o n e  o f  t w o  o r  m o r e  p e r s o n s  
l i a b l e  In t o r t  f o r  t h e  s a m e  I n j u r y , "  
w i t h i n  s t a t u t e  p r o v i d i n g  t h a t  a  r e l e a s e  
o r  c o v e n a n t  n o t  t o  s u e  o r  n o t  t o  e n f o r c e  
J u d g m e n t ,  i f  g i v e n  i n  g o o d  f a i t h  t o  o n e  
o f  t w o  o r  m o r e  p e r s o n s  l i a b l e  In  t o r t  f o r  
t h e  s a m e  I n j u r y  o r  t h e  s a m e  w r o n g f u l  
d e a t h ,  d o e 1, n o t  d i s c h a r g e  a n y  o f  t h e  
o t h e r  t o r t - , ' e a s o r s  f r o m  l i a b i l i t y  f o r  t h e  
I n j u r y  o r  w r o n g f u l  d e a t h  u n l e s s  I t s  
t e r m s  s o  p r o v i d e .  I n c l u d e s  a  p a r t y  w h o  
Is v i c a r i o u s l y  l i a b l e .  A l a s k a  A i r l i n e s .  
I n c .  v .  S w e a t ,  A l a s k a  1977. 568 P . 2d  916.

D e f e n d a n t  a i r  c a r r i e r  w a s  " o n e  o f  t w o  
o r  m o r e  p e r s o n s  i l a o l e  In  t o r t  f o r  t h e  
s a m e  I n j u r y "  a n d ,  h e n c e ,  w a s  l i a b l e  In 
t o r t ,  d e s p i t e  r e l e a s e  o f  a i r  t a x i  s e r v i c e  
w i t h  w h i c h  i t  h a d  c o n t r a c t e d ,  f o r  I n j u ­
r i e s  s u s t a i n e d  b y  p l a i n t i f f  p a s s e n g e r  d u e  
t o  n e g l i g e n c e  In  o p e r a t i o n  o f  s c h e d u l e d  
r o u t e  e v e n  t h j u g h  d e f e n d a n t  w a s  n o t  
t e c h n i c a l l y  a  t o r t - f e a s o r .  Id .

P l a i n t i f f s '  r e l e a s e  o f  d e f e n d a n t  d r i v e r  
d i d  n o t  o p e r a t e  t o  r e l e a s e  d e f e n d a n t  
o w n e r  p a s s e n g e r  f o r  n e g l i g e n t  e m r u s t -  
m e n l  o f  a u t o m o b i l e  b y  o w n e r  p a s s e n g e r  
t o  a n  i n c o m p e t e n t  d r i v e r .  M a t h i s  v. 
S t a c y .  T e n n . A p p .  1981), 606 S . W . R d  290.

U n d e r  U n i f o r m  C o n t r i b u t i o n s  A m o n g  
T o r t  F e a j o r s  A c t ,  p r o v i s i o n  t h a t  c o v e ­
n a n t  n o t  t o  s u e  d i s c h a r g e s  c o v e n a n t e e  
f r o m  c o n t r i b u t i o n  a n d  d o e s  n o t  d i s ­
c h a r g e  a n y  o t h e r  t o r t - f e a s o r  h a d  n o  a p ­
p l i c a t i o n  t o  m a s t e r - s e r v a n t ,  p r l n c l p a l -  
a g e n t  r e l a t i o n s h i p  w h e r e  l i a b i l i t y  w n s  
s o l e l y  d e r i v a t i v e .  C r a v e n  v .  L a w s o n ,  
T e n n . 1 9 7 6 ,  534 S . W . 2 d  653.

R e l e a s e  g i v e n  o n e  J o i n t  t o r l - f c a n o r ,  
s t a t i n g  t h a t  I t  r e l e a s e s  a l l  f i r m s ,  c o r p o ­
r a t i o n s  a n d  I n d i v i d u a l s ,  d o e s  r e l e a s e  a l l  
J o i n t  t o r t - f e a s o r s ,  d e s p i t e  t h e  U n i f o r m  
C o n t r i b u t i o n  A m o n g  J o i n t  T o r t f e a s o r s  
A c t  s i n c e  w o r d i n g  o f  A c t  e x c l u d e s  r e ­
l e a s e s  w h i c h  s o  s t a t e .  N e w s o m e  v .  
F i n c h ,  F l a . A p p .  1979, 375 S o .2 d  1144.

6.  T e rm s  and scope of re lease or
c o v e n a n t

A  g e n e r a l  r e l e a s e  d i s c h a r g i n g  " a l l  
o t h e r  p e r s o n s "  w a s  s u f f i c i e n t  u n d e r  t h e  
A r k a n s a s  U n i f o r m  C o n t r i b u t i o n  A m o n g  
T o r t f e a s o r s  A c t  t o  r e l e a s e ,  j o i n t  t o r l -

Note 6a
f e a s o r s  w h o  w e r e  n o t  p a r t i e s  l o  r e l e a s e .  
D o u g l a s  v . U .  S .  T o b a c c o  C o . ,  C .A .  A r k .  
1982, 670 F . 2 d  791.

L a n g u a g e  o f  r e l e a s e  d i s c h a r g i n g  " a l l  
o t h e r  p e r s o n s ,  f i r m s ,  c o r p o r a t i o n s "  s a t ­
i s f i e d  l a n g u a g e  o f  t h e  U n i f o r m  C o n t r i ­
b u t i o n  A m o n g  T o r t f e a s o r s  A c t .  Id .

U n d e r  P e n n s y l v a n i a  l a w  In  s e t t l i n g  
c l a i m  a g a i n s t  o n e  J o i n t  t o r t - f e a s o r ,  
p l a i n t i f f ' s  f a i l u r e  t o  s i g n  r e l e a s e  s p e c i f i ­
c a l l y  r e s e r v i n g  h e r  '  g h t  l o  p r o c e e d  
a g a i n s t  o t h e r  J o i n t  t .  t - f e a s o r s  d i d  n o t  
b a r  h e r  f r o m  m a i n t a i n i n g  a c t i o n  a g a i n s t  
o t h e r  J o i n t  t o r t - f e a s o r s .  F r a n k  v . V o l k -  
s w a g e n w e r k ,  A .  G .  o f  W e s t  G e r m a n y .  
C . A . P a . 1975. 522 F .R d  321.

T h a t  r e l e a s e  s i g n e d  b y  p l n i n t i f f  In 
c o n n e c t i o n  w i t h  s e t t l e m e n t  o f  h i s  p e r ­
s o n a l  I n j u r y  c l a i m  w i t h  e m p l o y e r  h o s p i ­
t a l  w a s  in  f u l l  s e t t l e m e n t  n n d  r a t l s f a c -  
t l o n  o f  d a m a g e s  a t t r i b u t a b l e  t o  e m p l o y ­
e r  h o s p i t a l  w a s  n o t  s u c h  a s  t o  r e q u i r e  
s a m e  r e s u l t  a s  t o  e m p l o y e e  d o c t o r  w h e r e  
e m p l o y e r  h o s p i t a l  w a s  o n l y  " r e l e a s e e "  
n a m e d  In  r e l e a s e  a n d ,  h e n c e ,  e m p l o y e r  
d o c t o r  w a s  n o t  i n c l u d e d  In  r e l e n s e .  
C l a r k  v .  B r o o k s .  D e l . S u p e r . 1 9 7 7 .  377 A.  
2d  365. a f f i r m e d  391 A .2 i l  747.

L a n g u a g e  w h i c h  w a s  c o n t a i n e d  In  r e ­
l e a s e  w h i c h  w a s  a s s i g n e d  In  c o n n e c t i o n  
w i t h  s e t t l e m e n t  o f  h i s  p e r s o n a l  i n j u r y  
c l a i m  w i t h  e m p l o y e r  h o s p i t a l  n n d  w h i c h  
p r o v i d e d  " a n y  o t h e r  s u c h  p e r s o n s "  
w o u l d  b e  r e l e a s e d  " f r o m  a l l  c l a i m s  
w h i c h  t h e  r e l e a s o r s  m i g h t  o t h e r w i s e  
h n v e  b a s e d  u p o n  o r  a r i s i n g  f r o m  t h e  p r o  
r a t a  s h a r e  o f  t h e  d a m a g e s  o r  I n j u r i e s  o f  
t h e  r e l e a s e s  c a u s e d  b y  o r  a t t r i b u t a b l e  t o  
t h o  r e l e a s e e "  d i d  n o t  o p e r n t e  t o  r e l e a s e  
e m p l o y e e  d o c t o r  s o  a s  t o  p r e c l u d e  p l a i n ­
t i f f  f r o m  s e e k i n g  r e c o v e r y  f r o m  e m ­
p l o y e e  d o c t o r  f o r  a d d i t i o n a l  d a m a g e s  
w h i c h  p l a i n t i f f  m a y  h a v e  s u f f e r e d  I n  e x ­
c e s s  o f  a m o u n t  r e c e i v e d  In  s e t t l e m e n t  
w i t h  e m p l o y e r  h o s p i t a l .  Id .

W h e r e  a l l e g e d  f a c t  o f  w r o n g d o i n g  w a s  
t h a t  o f  d o c t o r  e m p l o y e e ,  v i e w e d  f r o m  
s t a n d p o i n t  o f  r e l a t i v e  l i a b i l i t y  o f  e m ­
p l o y e r  h o s p i t a l  n n d  d o c t o r  e m p l o y e e ,  
t h e r e  w a s  n o  I n j u r y  w h i c h  w a s  “ c a u s e d  
h y  o r  a t t r i b u t a b l e  t o "  e m p l o y e r  a n d ,  
h e n c e ,  t h e r e  w n s  n o  b a s i s  u n d e r  r e l e a r  
w i t h  e m p l o y e r  h o s p i t a l  t o  b a r  p l a i n l i i  
f r o m  s e e k i n g  r e c o v e r y  f r o m  e m p l o y - *  
d o c t o r  f o r  a d d i t i o n a l  d a m a g e s  w h i c h  
p l a i n t i f f  m a y  h a v e  s u f f e r e d  In  e x c e s s  o f  
a m o u n t  r e c e i v e d  In s e t t l e m e n t  w i t h  e m ­
p l o y e r  h o s p i t a l .  Id .

R e l e a s e ,  w h i c h  p r o v i d e d  In  b f f c c t  t h n t  
i n s u  r e r  o f  j o i n t  o w n e r s  o f  c a r  w o u l d  p a y  
p o l i c y  l i m i t s  o f  J 15.000 t o  m o t o r c y c l e  
p a s s e n g e r  a n d  w h i c h  s t a t e d  t h a t  p a s ­
s e n g e r  a c k n o w l e d g e d  f u l l  s e t t l e m e n t  a n d  
s a t i s f a c t i o n  o f  a l l  c l a i m s  o f  w h a t e v e r  
k i n d  o r  c h a r a c t e r  a r i s i n g  o u t  o f  c o l l i s i o n  
b e t w e e n - m o t o r c y c l e  a n d  c a r .  r e l e a s e d  a l l  
t o r t - f e a s o r s  f r o m  c l a i m s  r e s u l t i n g  f r o m  
t h o  c o l l i s i o n .  I n c l u d i n g  m o t o r c y c l i s t  a n d  
i l l s  I n s u r e r ,  t h o u g h  r e l e a s e  w a s  n o t  e n ­
t e r e d  I n t o  u n t i l  a f t e r  d e f a u l t  w a s  e n ­
t e r e d  a g a i n s t  m o t o r c y c l i s t .  B a t t l e  v .  
C l a n t o n .  1975. 220 S . I 9 .2 0  97, 27 N . C . A p p .  
616.
6 a .  --------  E m p l o y e r - e m p t o y e e  r e l a t i o n ­

s h i p
A m e n d a t o r y  p r o v i s i o n  o f  U n i f o r m  

C o n t r i b u t i o n  A m o n g  T o r t f o n s o r s  A c t  
p r o h i b i t i n g  d i s c h a r g e  o f  a  t o r t - f e a B o r  
w h e n  a  r e l e a s e  o r  a  c o v e n a n t  n o t  t o  s u e  
o r  n o t  t o  e n f o r c e  j u d g m e n t  i s  g i v e n  In 
g o o d  f a i t h  t o  o n e  o f  t w o  o r  m o r e  p e r ­
s o n s  l i a b l e  In  t o r t  f o r  s u m e  i n j u r y  o r  
s a m e  w r o n g f u l  d e a t h  Is I n a p p l i c a b l e  to  
a n  e m p l o y e r - e m p l o y e e  r e l a t i o n s h i p .  
C l a r k  v .  B r o o k s ,  D e l . S u p e r .  1977. 377 A .  
2d  365. a f f i r m e d  391 A .2 d  747.

T h e r e  Is  n o  p r i n c i p l e  o f  u n i t y  o f  e m ­
p l o y e r  a n d  e m p l o y e e  w h i c h  e x t e n d s  to
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Nate 6a
e m p l o y e r  - e l e a s e  b y  a n  e m ­
p l o y e r  Ui' • ? ' e m p l a t e d  b y
r e l e a s e .
7. Hedu<-*’ ,rt j a l n t t  o th e rt o r t t e a iu

W h e r e  c o n t r a c t  f o r  r e l e a s e  o f  o n e  
t o r t - f e a a o r  a g r e e d  t o  r « d u c t l o n  o f  s u b ­
s e q u e n t  J u d g m e n t  t o  e i . - e n t  o f  " s t a t u t o ­
r y "  p r o r a t a  s h a r e ,  q u e s t i o n  f o r  d e c i s i o n  
w a s  n o t  l e g i s l a t i v e  i n t e n t  iri u s i n g  “ p r o  
r a t a  s h a r e "  p h r a s e  h u t  r a t h e r  w h a t  w o *  
u n d e r s t a n d i n g  o f  t h e  p a r t i e s ,  a n d  
t h o u g h  t h e i r  I n t e n t  w a s  t o  c o m p l y  w i t h  
s t a t u t o r y  r e q u i r e m e n t s ,  t h e i r  u n d e r ­
s t a n d i n g  w a s  t h n t  c o s t  o f  s e t t l e m e n t  
w o u l d  h e  w h a t  J u d i c i a l  d e c l s i u n  I n d i c a t ­
e d .  I. e . ,  r e d u c t i o n  o f  s u b s e q u e n t  J u d g ­
m e n t  p r o p o r t i o n e d  a m o n g  t o r t - f e a s o r s  
a c c o r d i n g  t o  t h e i r  n u m b e r ,  U a h o c k l  v .  
C o n t e e  S a n d  &  G r a v e l  G o . .  I n c . ,  1579. 
398 A . 2d <90, 41 M d . A p p .  579. r e v e r s e d  
o n  o t h e r  g r o u n d s  410 A . 2d  1039, 286 M d .  
579.

W h i l e  r e l e n s e  s i g n e d  b y  p l a i n t i f f  In 
c o n n e c t i o n  w i t h  s e t t l e m e n t  o f  I d s  p e r ­
s o n a l  I n j u r y  c l a i m  a g a i n s t  e m p l o y e r  
h o s p i t a l  f a i l e d  t o  c o n t a i n  b e n e f i c i a l  l a n ­
g u a g e  f o u n d  In  U n i f o r m  C o n t r i b u t i o n  
A m o n g  T o r t f e a s o r s  A c t .  u n d e r  a c c e p t e d  
p r i n c i p l e s  t h a t  p r o s c r i b e d  u n j u s t  e n r i c h ­
m e n t .  e m p l o y e e  d o c t o r  w a s  e n t i t l e d  t o  
b e n e f i t  o f  a m o u n t  r e c e l " “.d b y  p l a i n t i f f  
a s  c o n s i d e r a t i o n  f o r  re!< is e .  C l a r k  v. 
B r o o k s ,  1 3 e l .S u p e r .1 9 7 7 .  377 A . 2d  365. a f ­
f i r m e d  391 A . 2d  747.

U n d e r  T o r t  C l a i m s  A c t .  p l a i n t i f f s  
c o u l d  r e c o v e r  f u l l  a m o u n t  o f  J u r y  v e r ­
d i c t  f r o m  s t a l e  t o  e x t e n t  t h a t  A c t  a l ­
l o w e d .  l e s s  p r o  t a n t o  r u d r c t l o n s  f o r  t w o  
s e t t l e m e n t s  r r o m  J o i n t  t o r t - f e a s o r s .  
P o l v a r d  v. T e r r v ,  1977, 372 A . 2d  378. 148 
N . J . S u p e r .  202. r e v e r s e d  o n  o t h e r  
g r o u n d s  390  A . 2d  653. IBIl N . J . S u r e r .  497, 
a f f i r m e d  401 A . 2d  532. 79 N . J .  547.

I n  a c t i o n  t o  r e c o v e r  f o r  i n j u r i e s  s u h -  
. u l n e d  w h e n  b o u t  m a n u f a c t u r e d  b y  d e ­
f e n d a n t  b u c k e d  o v e r  p l a i n t i f f  a n d  s t r u c k  
h i s  l e g s  w i t h  I t s  p r o p e l l e r ,  t r i a l  c o u r t  
d i d  n o t  e r r  In  d e d u c t i n g  f r o m  J u r v  v e r ­
d i c t  a m o u n t  o f  s e t t l e m e n t  p l a i n t i f f  r e ­
c e i v e d  f r o m  p r e v i o u s  c o d e f e n d a n t  o p e r a ­
t o r  o f  b o a t ,  i n  v i e w  o f  f a c t  t h a t  p l a i n ­
t i f f s  p l e a d i n g s  a l l e g e d  t h a t  o p e r a t o r  o f  
b o a t  a n d  d e f e n d u u t  m a n u f a c t u r e r  w e r e  
J o i n t  t o r t - f e a s o r s ,  a n d  In v i e w  o f  f a c t  
t h u t  S u p r e m e  C o u r t ,  o n  r e v i e w  o f  e v i ­
d e n c e  In  f i r s t  t r i a l  b r o u g h t  n g a l n s t  o p ­
e r a t o r  a n d  m a n u f a c t u r e r ,  s t a t e d  t h a t  
o p e r a t o r ' s  n e g l i g e n c e  w a s  m o r e  t h a n  
p a s s i v e  o r  v i c a r i o u s .  D e g e n  v .  D a y m a n ,  
1976, 241 N . W . 2 d  703.  90  S . D .  400.

I n  a c t i o n  t o  r e c o v e r  f o r  i n j u r i e s  s u s ­
t a i n e d  w h e n  b o a t  m a n u f a c t u r e d  b y  d e ­
f e n d a n t  b a c k e d  o v e r  p l a i n t i f f  s o n  u n d  
s t r u c k  h i s  l e g s  w i t h  i t s  p r o p e l l e r  In  
w h i c h  p l a i n t i f f  f a t h e r  a l s o  s o u g h t  r e ­
c o v e r y  f o r  m e d i c a l  e x p e n s e s  I n c u r r e d  
b e f o r e  s o n  r e a c h e d  a g e  o f  m a j o r i t y ,  
t r i a l  c o u r t  d i d  n o l  e r r  In  d e d u c t i n g  f r o m  
J u r y  v e r d i c t  In  f a v o r  o f  f a t h e r  a m o u n t  
o f  s e t t l e m e n t  r e c e i v e d  f r o m  p r e v i o u s  c o -  
d c f e n d u n t  o p e r a t o r  o f  b o a t ,  r a t h e r  t h a n  
d e d u c t i n g  p r o  r a t a  c r e d i t  o f  o n e - h a l f  
J u r y  v e r d i c t .  I n  v i e w  o f  f a c t  t h a t  t h e r e  
w a s  n e v i . r  a  J u r y  d e t e r m i n a t i o n  o s  t o  
p r o p o r t i o n a t e  l i a b i l i t y  o f  o p e r a t o r  o f  
b o a t  a n d  d e f e n d a n t  m a n u f a c t u r e r ,  a n d  
t h u s  d e f e n d a n t  m a n u f a c t u r e r  c o u l d  n o t  
a s s e r t  ‘. h a t  e a c h  t o r t - f e a s o r  w a s  5 0 %  
r e s p o n  i lb le  f o r  s o n ’s  I n j u r y .  Id .

U n d e r  s t a t u t e  p r o v i d i n g  t h a t  a  r e l e a s e  
o ;  c o v e n a n t  n o t  t o  s u e  g i v e n  t o  o n e  o f  
t w o  o r  m o r e  p e r s o n s  l i n b l e  in  t o r t  f o r  
t h e  s a m e  I n j u r y  r e d u c e s  t h e  c l a i m  h y  
t h e  s t i p u l a t e d  a m o u n t  t h e r e  Is  m  r e -  
q u l r e n v  a t  t h a t  t h e r e  h e  a n  a c t i v a t i n g  
r e l n t h  . i s l i lp  i n  t o r t  b e t w e e n  t h o s e  l i a b l e ,

s u c h  a s  a  J o i n t  t o r l - f e a s o r s h l p .  V e t t  v. 
S m o k y  M o u n t a i n  A v i a t i o n ,  I n c . .  T e n n .  
A p p .  1977, 555 S . W . 2 d  867.

W h e r e  c o d e f e n d a n t  a n d  p l a i n t i f f  e n ­
t e r e d  I n t o  l l m l t a t l o n - o f - l l ’i b l t i t y  a g r e e ­
m e n t  a f t e r  J u r y  r e t i r e d ,  d e f e n d a n t s  w e r e  
e n t i t l e d  t o  h a v e  a m o u n t  o f  v e r d i c t  r e n ­
d e r e d  a g a i n s t  t h e m  r e d u c e d  b y  a m o u n t  
c o d e f e n d a n t  p a i d  p l a i n t i f f  p u r s u a n t  t o  
a g r e e m e n t .  A t l a n t i c  A m b u l a n c e  &  C o n ­
v a l e s c e n t  S e r v i c e .  I n c .  v .  A s h u r y .  F l a .  
A p p .  1976, 330 S o .  2d  477.

7 a .  S e t t l e m e n t  a g r e e m e n t s
S e t t l e m e n t  a g r e e m e n t  e n t  r e d  I n t o  b y  

r a i l r o a d  n n d  dec .  J e n t ’s  w  d o w .  w h i c h  
r e q u i r e d  w i d o w  t o  s u r r e ' . d e r  a  g r e a t  
m e a s u r e  o f  c o n t r o l  o v e r  s e t t l e m e n t  n e ­
g o t i a t i o n s  w i t h  o t h e r  d e f e n d a n t s ,  w h i c h  
p r o h i b i t e d  w i d o w  f r o m  s e t t l i n g  w i t h  a n y  
- I n g l e  d e f e n d a n t  f o r  l e s s  t h a n  s p e c i f i e d  
a m o u n t  w i t h o u t  r a i l r o a d ' ! '  a p p r o v a l  a n d  
w h i c h  p r o h i b i t e d  w i d o w  f r o m  s e t t l i n g  
f o r  m o r e  t h a n  s u c h  a m o u n t  u n l e s s  s e t ­
t l i n g  d e f e n d a n t  w n s  w i l l i n g  t o  u s s u m e  
o n e  h a l f  o f  r e s p o n s i b i l i t y  o f  g u a r a n t e e d  
p r o v i s i o n  u n d e r  w h i c h  w i d o w  w a s  e n t i ­
t l e d  l o  r e c o v e r  a  t o t a l  s u m  o f  31110,0110 II 
s h e  p u r s u e d  t o  f i n a l  j u d g m e n t  h e r  
c l a i m s  a g a i n s t  r a i l r o a d  a n d  o n e  o r  m o r e  
o f  t h e  d e f e n d a n t s ,  d i d  n o t  s a t i s f y  g o o d -  
f a l t h  r e q u i r e m e n t  o f  U n i f o r m  C o n t r i b u ­
t i o n  A m o n g  T o r t - F e a s o r s  A c t :  t h u s ,
s e t t l e m e n t  a g r e e m e n t  d i d  n o t  d i s c h a r g e  
r a i l r o a d  f r o m  I t s  o b l i g a t i o n  o f  c o n t r i b u ­
t i o n  u n d e r  T e n n e s s e e  l a w  t o  o t h e r  d e ­
f e n d a n t s  In a c t i o n  c o m m e n c e d  b y  w i d ­
o w .  whOHe h u s b a n d  w a s  k i l l e d  w h e n  
t a n k  c u r  c o n t a i n i n g  l i q u i d  p e t r o l e u m  g a s  
r u p t u r e d  f o l l o w i n g  a  d e r a i l m e n t  w i t h i n  
c i t y  l i m i t s .  In  r e  W a v e r l y  A c e .  o f  F e b .  
22-24 ,  1978. D . C . T c n n .  1979. 502 F . S u p p .

S e t t l e m e n t  b e t w e e n  i n j u r e d  m i n o r  
p a s s e n g e r  o f  m o t h e r  s  a u t o m o b i l e ,  a n d  
t h e  d e f e n d a n t s ,  t h e  d r i v e r ,  o w n e r  a n d  
I n s u r e r  o f  s e c o n d  a u t o m o b i l e ,  d i d  n o t  
r e l e a s e  t h e  m o t h e r ,  a s  J o i n t  t o r t  f e a s o r ,  
f r o m  c o n l r i h u l u r y  n e g l i g e n c e  l i a b i l i t y  
f o r  d a u g h t e r ' s  I n j u r i e s  u n d e r  d e f e n d ­
a n t s '  c o u n t e r c l u l m .  a n d  t h e r e f o r e ,  u n d e r  
s t a t u t e  g o v e r n i n g  r i g h t  t o  c o n t r i b u t i o n  
n m o n g  J o i n t  t o r t  f e a s o r s ,  d e f e n d a n t s  
w e r e  n o t  e n t i t l e d  t o  c o n t r i b u t i o n  f r o m  
m o t h e r .  W o o d s  v. W i t h r o w ,  F l a . 1982, 
413 S o . 2d 1179.
8. D i s c h a r g e  o f  t o r t f e a s o r  g i v e n  r e l e a s e  

o r  c o v e n a n t  
A t o r t  c l a i m a n t  h a s  I t  w i t h i n  h i s  p o w ­

e r  l o  g i v e  a  r e l e a s e  f r o m  l i a b i l i t y  l o  o n e  
o f  s e v e r a l  J o i n t  t o r t - f e a s o r s ,  n n d  s u c h  a  
r e l e a s e .  I f  g i v e n  i n  g o o d  f a i t h  a m i  b e ­
f o r e  J u d g m e n t ,  w i l l  p r e c l u d e  a  c l a i m  f o r  
c o n t r i b u t i o n  a g a i n s t  t h e  r e l e a s e d  t o r t ­
f e a s o r ;  t h e  r i g h t  o f  a  J o i n t  t o r t - f e a s o r  
n o l  s o  r e l e a s e d  Is t e r e l y  t o  h a v e  t h e  
v a l u e  o f  i . n y  c o n s i d e r a t i o n  g i v e n  f o r  
s u c h  a  r e l e a s e  s u b t r a c t e d  f r o m  t h e  t o t a l  
o f  t h e  d a m a g e s  f o u n d  t o  h a v e  b e e n  s u f ­
f e r e d  b y  t h e  v i c t i m .  G r a c e  v .  D u c k l e y .
1982. 435 N . I0 .2 d  655. 13 M a s s . A p p .  1081.

S t a t u t e  p r o v i d i n g  t h a t  r e l e a s e  d i s ­
c h a r g e s  t h o s e  J o i n t  t o r t - f e a s o r s  t o  
w h o m  I t  Is g i v e n  f r o m  l i a b i l i t y  f o r  c o n ­
t r i b u t i o n  t o  t h o s e  r o c  c o v e r e d  u n d e r  It 
d o e s  n o t  a p p l y  t o  s i t u a t i o n  w h e r e  b o t h  
p a r l i e s  a r e  n a m e d  In  s o m e  r e l e a s e .  
R o b e r t s o n  v .  M c C a r t e .  1982, 433 N . I0 .2 d  
1262. 13 M a s s . A p p .  441.

S t a t u t e  p r o v i d i n g  t h a t  w h e n  r e l e a s e  o r  
c o v e n a n t  n o t  t o  s u e  o r  n o t  t o  e n f o r c e  
J u d g m e n t  Is g i v e n  in  g o o d  f u l t u  t o  o n e  
u f  t w o  o r  m o r e  p e r s o n s  l i a b l e  i n  t o r t  f o r  
t h e  s a m e  I n j u r y .  It s h a l l  d i s c h a r g e  
t o r t - f e a s o r  t o  w h o m  Ir, Is  g i v e n  f r o m  a l l  
l i a b i l i t y  f o r  c o n t r i b u t i o n  t o  a n y  o t h e r  
t o r t - f e a s o r  d i d  n o t  e x t i n g u i s h  r i g h t  o f  
d e f e n d a n t  t o  r e c o v e r  c o n t r i b u t i o n  f r o m
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t h i r d - p a r t y  d e f e n d a n t  w h e r e  J u d g m e n t  
e s t a b l i s h i n g  J o i n t  a n d  s e v e r a l  l i a b i l i t y  
h a d  a l r e a d y  b e e n  e n t e r e d  a g a i n s t  t h e m .  
C l s h o p  V. K l e i n .  1980, <02 N . E . 2 d  J3GS, 
380 M a s s .  285.

J o i n t  t o r t - f e a s o r  r e t a i n s  h i s  r i g h t  o f  
c o n t r i b u t i o n ,  r e g a r d l e s s  o f  s u c c e s s  o r  
f a i l u r e  o f  a  s u b s e q u e n t  l e v y  o f  e x e c u ­
t i o n ;  t h u s  f i n d i n g  t h a t  o n e  J o i n t  t o r t -  
f e n s o r  p o s s e s s e d  n o  a s s e t s  b e y o n d  I n s u r ­
a n c e  p o l i c y  w a s  i r r e l e v a n t  t o  a p p l i c a t i o n  
o f  s t a t u t e  p r o v i d i n g  t h a t ,  w h e n  r e l e n s e  
o> c o v e n a n t  n o t  t o  s u e  o r  n o t  t o  e n f o r c e  
J u d g m e n t  Is g i v e n  In  g o o d  f a i t h  t o  o n e  
o f  t w o  o r  m o r e  p e r s o n a  l i a b l e  i n  t o r t  f o r  
t h e  s a m e  I n j u r y .  I t  s h a l l  d i s c h a r g e  
t o r t - f e n s o r  t o  w h o m  i t  i s  g i v e n  f r o m  nil  
l i a b i l i t y  f o r  c o n t r i b u t i o n  t o  a n y  o t h e r  
t o r t - f e a s o r .  Id .

G e n e r a l  r e l e a s e  g i v e n  t o  m o t o r i s t  c o n ­
s t i t u t e d  n  g e n e r a l  r e l e a s e  f o r  n i l  o f  h i s  
l i a b i l i t i e s  p r e s e n t  a n d  f u t u r e .  I n c l u d i n g  
c o n t r i b u t i o n s  e i t h e r  s p e c i f i c a l l y  o r  b y  
c o n s t r u c t i o n ,  a n d  a ?  a  s e t t l i n g  t o r t - f e a ­
s o r ,  m o t o r i s t  w a s  e x c l u d e d  a s -  a  p a r t y  
f r o m  a n y  f u t u r e  a c t i o n s  a g a i n s t  a n y  o f  
t h e  r e m a i n i n g  n o n s e t t l i n g  t o r t - f e n s o r s ;  
p l a i n t i f f ' s  r e c o v e r y  f r o m  n o n s e t t l i n g  
t o r t - f e a n c ~ n  w a s  l i m i t e d  t o  p e r c e n t a g e  
o f  ne ,~ l lg e  ic e  a t t r i b u t a b l e  l o  t h e  r e ­
m a i n i n g  n o n s e t t l i n g  t o r t - f e a s o r s  a s  d e ­
t e r m i n e d  b y  t h e  c o u r t  o r  J u r y .  B a r t e l s  
v . C i t y  o f  W l l l l s t o n ,  N .D . I 9 7 9 ,  27C N . W .  
2d  113.

Ir\ a c t i o n  f o r  n e g l i g e n c e  a r i s i n g  u n d e r  
c o m p a r a t i v e  n e g l i g e n c e  n e t ,  a  r e l e a s e

g i v e n  in  g o o d  f a i t h  l o  o n e  o f  t w o  o r  
m o r e  p e r s o n a  l i a b l e  In  t o r t  f o r  s a m e  I n ­
j u r y  d i s c h a r g e s  t o r t - f e a s o r  t o  w h o m  It 
I s  g i v e n  f r o m  a l l  l i a b i l i t y  f o r  c o n t r i b u ­
t i o n  t o  a n y  o t h e r  t o r t - f e a s o r .  I d .

S i n c e  h o s t  d r i v e r  a n d  h i s  i n s u r e r  ten* 
J e r e d  t h e i r  p o l i c y  l i m i t s  t o  I n j u r e d  p a s ­
s e n g e r  n n - i  o b t a i n e d  a  r e l e a s e  t h e r e f o r ,  
c o n t r i b u t i o n  c l a i m  o f  o w n e r  o f  o t h e r  v e ­
h i c l e  a n d  h i s  I n s u r e r  w a s  b a r r e d .  
S c h r e l e r  v .  P a r k e r ,  F l a . A p p .  3 D ls t .1 9 8 2 .  
415 S o . 2d 794.

10. L i m i t a t i o n  o f  l i a b i l i t y  a g r e e m e n t
• ' L i m i t a t i o n - o f - l i a b i l i t y  a g r e e m e n t . "

s t r i c t l y  s p e a k i n g ,  I s  n o t  a  r e l e a s e  o r  
c o v e n a n t  n o t  t o  s u e .  b u t  I t  d o e s  h a v e  
a h  a s p e c t s  o f  a  c o v e n a n t  n o t  t o  e n f o r c e  
J u d g m e n t .  A t l a n t i c  A m b u l a n c e  &  C o n ­
v a l e s c e n t  S e r v i c e ,  I n c .  v .  A s b u r y ,  F l a .  
A pp,197G. 330 S o . 2d  477.

" L l m i t a t l o n - o f - l i a b t l l t y  a g r e e m e n t "  
e n t e r e d  I n t o  b y  c o d e f e n d a n t  a n d  p l a i n ­
t i f f  a f t e r  r e t i r e m e n t  o f  J u r y ,  a l t h o u g h  
n o t  " M n r y  C a r t e r "  a g r e e m e n t ,  w a s  n e v ­
e r t h e l e s s  s o m e  f o r m  o f  " a r r a n g e m e n t "  
r e s u l t i n g  In  p a y m e n t  o f  a n  a m o u n t  r e ­
c e i v e d  b y  p a r t y  a s  c o m p e n s a t i o n  f o r  h i s  
I n j u r i e s  s u b j e c t  t o  s e t o f f .  Id .

11. P r e j u d g m e n t  o r d e r  o f  s a t i s f a c t i o n
O r d e r  o f  s a t l f a c t i o n  p r i o r  t o  J u d g m e n t  

Is e q u i v a l e n t  o f  a  " r e l e a s e "  u n d e r  U n i ­
f o r m  C o n t r i b u t i o n  A m o n g  T o r t f e a s o r s  
A c t .  L o h  v . S a f e w a y  S t o r e s ,  I n c . .  1980, 
422 A . 2d  1G,  M d . A p p ,  .
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, TORT LOSS ALLOCATION AMONG JOINT 
TORTFEASORS IN ALASKA: A CALL FOR 

COMPARATIVE CONTRIBUTION
I. In t r o d u c t io n

Legal doctrines providing for the allocation of tort loss among 
tortfeasors have been slow to develop in Alaska. The first major devel­
opment occurred in 1970 when the legislature enacted the Alaska Uni­
form Contribution Among Tortfeasors Act (Contribution Act),1 
which reversed the common law rule that barred courts from enforc­
ing contribution, or loss sharing, among joint tortfeasors.2 In 1975, 
the Alaska Supreme Court adopted comparative negligence,3 allowing 
tort victims who were themselves negligent to recover damages from 
concurrently negligent tortfeasors.4 Comparative negligence requires 
the apportionment of fault between plaintiffs and defendants and holds 
the defendants as a group liable for the percentage of the damage for 
which they are responsible.5 The enactment of the Contribution Act 
and the adoption of comparative negligence were intended to provide a 
system that attempts to match each tortfeasor’s liability with his rela­
tive degree of fault.

Nonetheless, there is a fundamental inconsistency in the Alaska 
system. In adopting the Contribution Act, Alaska's legislature

Copyright © 1985 by Alaska Law Review
1. A l a s k a  S t a t .  §§ 09.16.010-.060 (1983).
2. See infra notes 32-39 and accompanying text.
3. Kaatz v. State, 540 P.2d 1037, 1049 (Alaska 1975).
4. The old contributory negligence rule prohibited negligent plaintiffs from re­

covering from negligent defendants. See id. at 1047; R ESTATEM ENT (SECOND) OF 

T o r t s  §§ 463, 467 H965); see. e.g., Bertram v. Harris, 423 P.2d 909, 914 & n.9 
(Alaska 1967) (using the definition of contributory negligence found in R e s t a t e ­

m e n t  (S e c o n d ) o f  T o r t s  § 463 (1965)); Odgen v. State, 395 P.2d 371, 372 (Alaska 
1964) (contributory negligence barred recovery by negligent plaintifl).

The origin of contributory negligence is generally attributed to the case of Butter­
field v. Forrester, 103 Eng. Rep. 926 (K.B. 1809). See Kaatz, 540 P.2d at 1047. For a 
good discussion of the common law development of contributory negligence in 
Alaska, see Note, Comparative Negligence: A Time fo r  Change in Alaska. 3 UCLA- 
A la s k a  L. R e v . 103, 105-09 (1973). The author discusses the inequities inherent in 
the contributory negligence rul<* and the judicial exceptions created to case its harsh 
application. Id. at 108-09; see also R e s t a t e m e n t  (S e c o n d ) o f  T o r t s  § 886A com­
ment a (1979).

5. Under “pure” comparative negligence, as adopted in Alaska, a negligent
plaintiff may collect damages reduced in proportion to his fault regardless of his rela­
tive degree of fault. Kaatz, 540 P.2d at 1047.
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followed many other states by requiring contribution on a pro rata 
basis.6 Each tortfeasor is required to pay an equal share of the dam­
ages, regardless of his degree of fault. The share is determined by di­
viding the amount of damages by the number of tortfeasors.7 The pro 
rata method was adopted partly because courts and juries were be­
lieved to be unwilling or incompetent to apportion fault among wrong­
doers.8 The Alaska Supreme Court rejected this rationale, however, 
when it adopted comparative negligence in 1975. The court found 
that the state courts were capable of apportioning fault among wrong­
doers.9 Since that time, the court has repeatedly noted the need for 
the legislature to amend the Contribution Act to permit the courts to 
apportion damages among tortfeasors according to their relative fault,
as they do between negligent plaintiffs and defendants under compara­
tive negligence.10

While urging legislative action on this issue, the court declined 
two opportunities to circumvent the pro rata apportionment mecha­
nism established by the Contribution Act. In each case, the court was 
asked to expand the doctrine of implied indemnity —  a remedy that 
allows one party to shift an entire damage award to another —  to 
permit negligent tortfeasors to use the doctrine. In Arctic Structures, 
Inc. v. Wedmore,u decided in 1979, the court refused to adopt implied 
partial indemnity which allows courts to grant indemnity on a propor­
tionate fault basis.12 The court did not discuss the doctrine in its opin­
ion, but noted that in order to bring the contribution system in line 
with comparative negligence, the legislature, not the court, must re­
place the pro rata contribution system with a comparative contribu­
tion system.13 In 1983, the court in Vertecs Corp. v. Rcichhold 
Chemicals, Inc.'* considered, but ultimately rejected, the argument
that the doctrine of implied indemnity should apply in cases of concur­
rent negligence.

This note focuses on these recent decisions which demonstrate the 
Alaska Supreme Court’s hostility toward further judicial modification

6. A la s k a  S ta t .  ' }  09.16.010-.060 (1983); see Note, Adjusting Losses Among
Joint Tortfeasors in Vehicular Collision Cases, 68 Y a l e  L.J. 964 (1959).

7. See A la s k a  S ta t .  § D9.16.020 (1983).
8. See Kaatz. 540 P.2d at 1048.
9. See id.

10. See, e.g., ' 'tenon Ins. Co. v. Laitala, 658 P.2d 112, 118 n. 11 (Alaska 1983); 
State Mechanical, o. v. Liquid Air, Inc., 665 P.2d 15, 17 n.2 (Alaska 1983) (noting 
that judicial expans. <n of the indemnity doctrine would abrogate existing contribution 
statute); Arctic Structures, Inc. v. Wedmore, 605 P.2d 426, 435 n.29 (Alaska 1979); 
State v. Guinn, 555 P.2d 530, 547 n.42 (Alaska 1976).

11. 605 P.2d 426 (Alaska 1979).
12. Id. at 435 n.27.
13. Id. at 435 n.29.
14. 661 P,2d 619 (Alaska 1983).
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of the tort loss allocation system. First, the note traces the historical 
. develr'nment of the loss allocation system and summarizes the current 
si ‘ the law. Second, the note identifies some of the current issues 

^solved problems in the field. Third, it analyzes alternative ap­
proaches to resolving the problems in light of the current law, and 
offers a proposal for legislative reform by amendment of the Contribu­
tion Act. The proposed legislative amendment is modeled after the 
1983 Uniform Comparative Fault Act, which is designed for jurisdic­
tions that have adopted comparative negligence.15 The amendment 
would replace the current pro rata contribution system with a system 
that allocates contribution among joint tortfeasors on the basis of rela­
tive fault. Full indemnity would be restrved for cases of vicarious lia­
bility or prior contract.

II. H is t o r ic a l  D e v e l o p m e n t  o f  L o s s  A l l o c a t io n  L a w

A. Early Development of Joint and Several Liability in England
and the United States

Historically, a great deal of confusion surrounded the develop­
ment of rules governing loss allocation among multiple tortfeasors.16 
The confusion was largely attributable to the failure of both courts and 
legislatures to define terms and doctrines carefully and to their failure 
to respond promptly and consistently to changes in the law.17 For 
example, the meaning of the basic term “joint tortfeasors” has been 
uncertain and inconsistent over the years.18 Joint tortfeasors under 
the early common law were parties who acted intentionally or in con­
cert, with a common purpose to carry out a joint enterprise.19 The 
plaintiff was permitted to sue any or all of the joint tortfeasors, who 
could then be held jointly and severally liable for the entire loss.20 
Under the strict joinder rules, the plaintiff could join only those de­
fendants who had acted in concert.21 Where defendants acted inde­
pendently, even though their acts combined to cause a single injury to 
the plaintiff, the plaintiff was required to maintain a separate suit 
against each defendant.22 As a result, separate trials produced ver­
dicts against each defendant for an amount presumably corresponding

15. See infra note 178 and accompanying text.
16. See generally W. P r o s s e r  & W. K e e t o n ,  t h e  L a w  o f  T o r t s  §§ 46-51 (W. 

Keeton ed. 5th ed. 1984) [hereinafter referred to as P ro s s e r].

17. See id.
18. Id. §46. at 322.
19. Id.\ see Sir John Heydon’s Case, 11 Co. Rep. 5a, 77 Eng. Rep. 1150 (1613).
20. R e s t a t e m e n t  (S e c o n d ) o f  T o r t s  § 875 (1979); P r o s s e r ,  supra note 16, 

§ 46, at 322-23.
21. P ro s s e r , supra note 16, § 47, at 325.
22. Id. at 324-25.


