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M E M O R A N D U M  Oct ober 4, 1985

SUBJECT: U n i f o r m  Comparative Fault Act - HB 368

TO: Repr e s e n t a t i v e  M.M. M iller
House Jud iciary Committee

FROM: M i c h a e l  F. For A - / -
L e gis lative Counsel

POUCH Y oTAIf CACIIQl 
JUNIAU AlASKA'WBI t

'10/ J800

The above r efere nced bill adds a n e w  chapter to title 9, 
known as the U n i f o r m  Comparative Fault Act. The U n iform Act 
establishes by statute that form of comparative  fault w h i c h  
has a l rea dy been established by judicial decision in Alaska. 
See Katz v. S t a t e , 540 P2d 1037 (Alaska 1975). This form is 
known as " p u r e *1 comparative fault, in that in recovering 
damages for injury or death, contribxxtory fault of the 
claimant diminishes re covery propo r t i o n a t e l y  but does not 
bar recovery. This is in contrast to some other states that 
have adopted a m o d i f i e d  comparative fault rule, in w h i c h  
contrib utory fault of the claimant m a y  bar re covery of 
damages. The U n i f o r m  Act is desi gned to r e place AS 09.16, 
the Contr i b u t i o n  Am ong Joint Tortfe asors Act. The U n iform 
Act changes the existing system of pro rata allo cation of 
fault among defendants, to one of allocation by percentage 
of fault. This system has been acknow l e d g e d  as more 
compatible w i t h  the concept of comparative fault. See Artie 
Structures, Inc. v. W e d m o r e , 605 P2 d 426 (Alaska 1979).

The following is an analysis of each section of the 
legislation:

Section 1 - 09.17.010 - This states the general principle, 
that a claimant's c o ntributor y fault does not bar recovery 
but rather apportions damages accor ding to the proportionate 
fault of the parties.

09.17.020 - Requires the jury to appo rtion the damages each 
claimant is entitled to recover. The concept of fault 
raises several implications that this section is intended to 
resolve. The jury, or the court, is r e q uired to make
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findings allocating a percenta ge of the total fault to each 
party. The common law rule of joint and several liability 
for each p a r t y  is maintained. Contributory fault, if any, 
of the claimant is disregarded. The court also determines 
equitable shares for purposes of contribution. As a part of 
the judgment, this makes the information available to the 
parties thereby avoiding need for further court order. If a 
party has an unc ol l e c t a b l e  judgment, then reall ocation of 
the equitable shares takes place, among all parties at 
f a u l t .

09.17.030 - Allows resolution of a claim and countercl aim by 
set-off. Unless agreed to by the parties, set-off occurs 
only if a cla im is likely to be uncollectable. In cases of 
multi p l e  defendants, set-off issues are treated separately 
for each defendant.

09.17.040 - This section changes the existing test for 
m e a s u r i n g  c ontribution from one bas ed cn pro rata shares, to 
one b a s e d  on prop ortionate fault. This is consistent wit h 
the concept of comparative fault. A  p l a i ntiff who is 
c o n t ributorily at fault also shares in the proportionate 
responsibility. The rule of joint and several liability of 
each defendant is unchanged. Bet ween defendants themselves, 
contribution is determined by equitable share according to 
09.17.020.

09.17.050 - Establishes the rules by which a party paying 
more than his equitable she :e can recover judgment for 
contribution. Recovery can be by m o t i o n  or by separate 
action. Also establishes time limits w i t h i n  w h i c h  an action 
must be brought.

09.17.060 - Continues the statutory provision that release 
of one perso n does not discharge others unless provided for 
in the release. This section changes the existing law 
concerning contribu tion of a defendant against another 
defendant who obtains a release from liability. Under 
existing law, if a defendant settles, this discharges h i m  
from liability for contribution to other defendants. Under 
this section, a plaintiff's total claim is reduced by the 
propor t i o n a t e  share of the defendant who settles.

09.17.070 - U n i f o r m  appli cation and construction section.

09.17.080 - Defi ni t i o n  of "fault", that includes both 
conduct of a plaintiff as well as a defendant. The term
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includes assump t i o n  of risk, and m isuse of product, but 
limits their scope.

09.17.090 - Only actions accruing after the effective date 
of the chapter are subject to this Act.

09.17.100 - Citation of Act.

Section 2 - Repeals the U n ifor m C o ntribu tion among
Tortfeasors Act.

Section 3 - Amends Rule of Civil Procedure 7 to require that 
a m o t i o n  be filed w i t h i n  one year under 09.17.020(d).

Section 4 - Amends Rule of Civil Proc edure >V9 to require
special in terrogatories be answered by the jury.

Section 5 - Amends Rule of Civil Procedure 52 to require the
court to m a k e  specific findings regard ing damages and 
percentage of fault.

Section 6 - Amends Rule of Civil Procedure 58 to require the 
court to include specific fault d e t e rminatio n in its 
j u d g m e n t .

M F F :mkr 
M l :027
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A N C H O R A G E .  A L A S K A  99801-2040

(907) 276-3189

February 21, 1986

House Judiciary Committee 
Room 124, Capitol 
Juneau, Alaska 9981.1

ATT: M. Mike Miller, Chairman
Max Gru enberg and other members

G e n t l e m e n :

I promised tc write a letter reciting some of my views 
upon House Bill 368 entitled "An Act Adop ting the Uniform 
Comparative Fault Act."

As you know, Av Gross talked about this bill at the 
time of the hearing on February 18, 1986, and recited our g e n­
eral views. A v 1s speech as terminated left the impression that 
perhaps innocent accident victims, who themselves contributed no 
fault to the cause of the accident, would always recover under 
that hill. However, by virtue of the release provisions of that 
bill, if the release could be renegotiated after a settlement 
was made between one of the tortfeasors and the plaintiff, the 
plaintiff stands to lose by having the money he received from 
the releasor readjusted and he would have money deducted from 
his share dependent upon greater fault being found against the 
releasor. In my judgment, this would completely be unjust and 
negate possible settlements.

It seems to me that a release should never be able to 
be set aside, absence a showing of fraud, and if we could get
the Court's approval upon a release and settlement during the 
course of the litigation, this should be conclusive against a 
claim of fraud.

As I pointed out, a release entered into should be 
valid under almost every circumstance. It would encourage
other defendants to be looking for settlements as well. It will 
reduce litigation; it will achieve those very things that the
tort reformers claim they want to achieve. Conversely, not

B E R N A R D  P. K E L L Y  

P A U L  C O S S M A N
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allowing settlements and requiring litigation because of one's 
fear and uncertainty about a release being set aside, would 
foster litigation and increase insurance expense. Therefore, 1 
don't believe that passage of the above legislation in its 
present form would be in the public interest.

Robin Taylor asked a q u e s tion about what about the 
effect of a Mary Carter agreement. That was a good question and 
I don't think Av knew what Robin meant when he said Ma ry Carter 
agreement. My understanding is this is talking to such a r r a n g e­
ments as a covenant not to execute but staying in the l i t i g a­
tion. These kinds of arrangements are always a little bit 
difficult it seems to me for a plaintiff because they should be 
revealed to the Court. There is always a danger of a claim of 
fraud and deceit entering into them. I point this out because I 
don't think that that n e cessarily makes the arrangement invalid 
and there may be gocd and just reasons for entering into the 
arrangement. I think the same general rules that apply to 
releases ge nerally should apply that would only be on a showing 
of fraud and deceit that they could be set aside.

The reason that the innocent person's rights can be 
affected by the release are shown by page four, lines 19 
through 22 of the document speaking about the effect of the 
release where it says that the claim of the releasing person 
against other persons is reduced by the amount of the released 
person's equitable share of the obligation  determined in a c c o r­
dance with the provisions of AS 09.17.020. This would clearly 
allow in my mind the r e n e gotiation of the innocent person's 
share downward. In my judgment, becau se the person g e tting the 
release is not present in Court with an attorney de fending h i m­
self, it almost would be axiomatic that the plaintiff would 
lose money in such an arrangement, or he would have to fight a 
vigorous battle, expending money defending the relative, 
n o n - i n vo lvement of the party g i ving the release.

I wanted to call your a t t e ntion  also to the language of 
page two at the top of the bill, lines 3 and 4, where it says, 
"For this purpose, the Court may determine that two or more p e r­
sons are to be treated as a single party." The word "may" means 
that it is discretio nary with the Court. I do not believe that 
a corporate employer, for example, should at the discretion of 
the Court be treated as a separate entity from his employee. 
Corporations can only act through their employees, and such a 
potential result would do violence to the law of respondeat 
superior and the idea that business should pay for the acts of 
its agents and actors. This would allow for a way of watering 
down and affe cting seriously the existent law. I also believe 
that principal, agent, and enterprise li- ability actors under
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Alaska's enterprise liability law should be treated as a single 
entity for the purpose of tort law. This could be examples 
thrown into the bill but leave the Court discretion to apply 
the same unity of interest deter mination to other persons who 
might be treated as a single party.

As we indicated the other day at the hearing, the 
Alaska Academy, by the m a j ority of its members, is not in d i s­
agreement with some sort of equitable allocation where an insol­
vent or partly insolvent defendant's share is to be made up by 
others. In that case, we agree that it would not be inequitable 
to provide that the injured party, himself at fault, share pro 
rata in the loss of funds due to insolvency of one of the other 
parties at fault. We do, however, want to make sure that in no 
case does a completely blameless plaintiff have his right of 
recovery reduced under any circumstances, including that recited 
in the Act of giving a release.

There are other possible things that we may see wrong 
with this bill and our membe r s h i p  would like to continue looking 
at this bill with the idea of rendering constructive commentary. 
Thank you for your consideration to this matter.

Sincerely yours,

BERNARD P. KELLY & ASSOCIATES

B P K :a m m

cc: Av Gross
2274A
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C H A IR M A N
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T e le co m m u n ica tio n s

M E M B E P
Labor and C o m m e r ce  

S ta te  A ffa irs 
F in a n c e —S u b co m m itte e  Adm in istra tion

Representative H. A. ‘‘Red” Boucher

M E M O R A N D U M  

DATE: J a n u a r y  27, 1986

TO: R e p r e s e n t a t i v e  H.A. "Red" Boucher

FROM: Dave Donley, A t t o r n e y  at Law

SUBJECT: HB 466 (a bill c r e at ing an A l a s k a n  w o r k e r  employment
preference) and the effec t of the recent A l a s k a  Supreme Court 
d e c i s i o n  on A l a s k a  Hire (Francis v. R o b i n s o n )

G E N E R A L  COMMENTS

A l a s k a n s  h a v e  b e e n  forced to wa it almo&u two years for our 
S u preme Court to d e cide the con sti t u t i o n a l i t y  of AS 36.10-010 which 
p r o v i d e d  a p r e f e r e n c e  to A laska res idents on 95% of the jobs on 
p u b l i c  w o r k s  projects.

Unfort unately, the Supreme Court's decision in Francis v. 
R o b i s o n  fin ding AS 36.10.010 u n c o n s titut ional p r o v i d e d  almost 
no t h i n g  n e w  in the form of guida n c e  to lawmakers. The court 
ignored b o t h  legislators' request for advice and last year's 
le g i s l a t i v e  a c t i o n  (HB 294) w i t h o u t  explanation.

S S H B  466 addresses  v i r t u a l l y  ev ery conce rn i dentifie d by the 
c o urt 's m a j o r i t y  d e c i s i o n  in F r a n c i s .

N o t h i n g  in this area of constitutional law is an absolute  but 
t hese p r o p o s a l s  are the best yet and are clearly legal ly superior 
to any r e s i d e n t  h i r e  law t h a h a s  ever been t ested or for that 
matter, even adopted, in the nation.

A N A L Y S I S  OF THE IMPACT OF FRANCIS V .  R O BIS ON ON HB 466
I. The S u p r e m e  Court  a c c e p t e d  w i t h o u t  ccmment the S u p e r i o r  Court's 

findings of fact.

A. T e s t i m o n y  on H B  294 (1985) and HCR 20 (1985) clearly
c o n t r i d i c t s  these 1984 findings by the Sup erior Court.

B. The d e c i s i o n  ingores ex istence of HB 294 —  m akes  no comment 
at all on its signif i c a n c e  and effect or lack of it.



C. HB 2 9 4 's b a c k u p  and the recent D O L  study a p p e a r  to p r o v i d e  
part of the factual basis the court says is n e c e s s a r y  in the 
Francis decision. A ddi tional findings b a s e d  on evidence of 
social ills c au sed by resident u n e m p l o y m e n t  need to be included 
in HB 466.

D. A d d i t i o n a l l y  HB 466 adds new findings (page 1, sec. 2) w h i c h  
are d e s i g n e d  to assist and guide the C o m m i s s i o n e r  of L a b o r  and 
revie w i n g  courts in m a k i n g  future fact findings.

E. Sec. 2 of H B  466 also helps identify the special e m p l o y m e n t  
p r o b lems of rural Alaska.

II. R e s i d e n t  prefer e n c e  law m u s t  have a s ubstantial r eason w h i c h
justifies it.

A. R e a s o n  for any state m a n d a t e d  emp loy m e n t  p r e f e r e n c e  for 
r esidents can not be only to p r o v i d e  an e c o no mic a d v a n t a g e  for 
r esidents over non-residents. Reason m u s t  be to c o rrect a social 
ill or ills that result from resident u n e m p l o y m e n t .

B. The Francis d e c i s i o n  requires "some showing that n o n r e s i d e n t s  
are 'a p e c u l i a r  source of e v i l ' w h i c h  state a c t i o n  is m e a n t  to 
remedy," and the Supr eme Court finds this e v i dence l a c king in the 
S u p e rior Court's findings of fact.

C. The S u p reme  Court u s e d  the "clearly erroneous" s t a n d a r d  for 
r e vie w of facts esta b l i s h e d  by S u p erior Court. T h i s  v e r y  hi gh 
standard of r eview  p r e v e n t e d  m o d i f i c a t i o n  of t h e s e  fact findings 
which, g iven n ewly avai lable data, a ppea r v e r y  erroneous.

D. HB 466 incorporates the "peculiar source of evil" s t a ndard as 
a t h r e s h o l d  finding that m u s t  be m a d e  b y  C o m m i s s i o n e r  of Labor 
before  any p r e f e r e n c e  for residents goes into effect.

E. The n e w  DOL ?Vudy, H B  294 (1985), ne>? findings of fact in H B  
466 (sec.2), t o g ether  w i t h  evidence of resulting social ills from 
residen t unemployment, will create a n e w  c o n s titution al fact basis 
for the res ident employ ment p r e f e r e n c e  in HB 466.

F. L egislative p ubli c he arings are n eed ed to c a r e f u l l y  d o c u m e n t  
evidence by t e s t i m o n y  of specific examples  of n o n - r e s i d e n t s  
d i s p l a c i n g  residents and resu lting social ills.

III. The m e a n s  e m p loyed by the challe n g e d  statute m u s t  be closely 
related to the interests served by the statute.

A. In d e c i d i n g  w h e t h e r  discr i m i n a t i o n  bears a close or 
substantial r e l a t i o n s h i p  to the state's o b j e c t i v e  . . . the 
av a i l a b i l i t y  of less restrictive  m e a n s  is relevant.

B. This means the j u s t ification for l e g i s l a t i o n  m u s t  not b e  just 
to give A l a skans jobs b efore  outsiderr. The reason for legisl a t i o n



mu s t  be s o m e t hing else other than to b e n e f i t  resid e n t s  
economically.

C. The U.S. Supreme Court, in it's Camden d e c i s i o n  r e c o g n i z e d  one 
p o s s i b 3 e  j u s t i f i c a t i o n  for resi dent em ployment p r e f e r e n c e  is to 
stave off gra ve e conomic and social i l l s .

D. H i g h  u n e m p l o y m e n t  alone is not e n o u g h : H B  4 66 answ ers this
issue t h r o u g h  findings of fact (sec. 2) but p o s s i b l y  needs 
s t r e n t h e n i n g  to address the strong emphas is on this c o n c e r n  by the 
court by m a k i n g  c le ar that tne p u r pose of the l e g i s l a t i o n  is to 
ad dress a r t i c u l a t e d  economic or social ill(s).

E. "Closely related" m e a n s  the State needs to limit p r e f e r e n c e  to
those A l a s k a n s  w h o  r eally need it.

F. H B  466 limits the pr efer e n c e s  by requiring t h o s e  A l a s k a n s  who 
d e s i r e  a p r e f e r e n c e  to r e g ister as unemployed, u n d e r e m p l o y e d  or as 
r e c ently comple t i n g  job training. H B  466 also a dopt s a m e t h o d  to 
t a r g e t  u n e m p l o y m e n t  p r e f e r e n c e  to those g e ogr aphical areas and 
social g roups w h o  need it the most: p r e f e r e n c e  for r e s i d e n t s  of
e c o n o m i c a l l y  d i s t r e s s e d  areas; and p r e f e r e n c e  for e c o n o m i c a l l y
d i s a d v a n t a g e d  m i n o r i t y  residents.

IV. M a r k e t  R e g u l a t o r  vs. M a r k e t  Partic i p a n t  Hi stin c t i o n

A. M o r e  le eway is granted states in t h e i r  p e r c e p t i o n  of "local 
evils and in p r e s c r i b i n g  a pprop riate cures" w h e n  t h e y  are 
a c t i n g  in a p r o p r i e t a r y  capacity, w h e r e  t h e y  are m e r e l y  
se tting condit ions on the e x pendi tures of funds th ey control.

B. The A l a s k a  Supre me Court in F rancis adopts a s l id ing scale as 
to a moun t of d e f e r e n c e  ap prop r i a t e  to the state as a m a r k e t  
participant. Little d e f e rence is a p p r o p r i a t e  w h e n  state 
ac t i o n  (discrimination against non-residents) is far r e a c h i n g  
and g r e a t e r  d efer e n c e  is approp r i a t e  w h e n  state a c t i o n  is 
n a r r o w  in focus.

C. This implies tha t p erce n t a g e s  or the scope of ’'.references m a y  
be important. H B  466 handles this b y  incorpo^ ing Rep. 
G r u e n b e r g ' s  proposal for a "judical d e c i s ions effect" savings 
clause.

D. This  d i s t i n c t i o n  also implies that it is im portant to separate 
c o n t r a c t s  w h e r e  the state is a s i g n a tory vs. others. HB
466 does this by incl uding separate seve rable sections to 
cow er expenditures by grantees and subcontractors.

V. Level of Scrutiny: "Low, interme diate and high"

A n  " i n te rmediate level" of scrutiny is a d o p t e d  u n d e r  t h e  facts 
found b y  the S u p erior Court in F r a n c i s . A t  this interm e d i a t e  
level of s c r utiny c l a s s i f i c a t i o n / d i s c r i m i n a t i o n  in favor of 
r e s i dents  m a y  be m a d e  only for "important" p u r p o s e s  and the



m e a n s  u s e d  to acc omp l i s h  them m u s t  be "fairly and s u b s t a n t i a l l y  
related" to a c h i e v e m e n t  of those purposes.

VI. M i s c e l l a n e o u s

A. D i s t i n g u i s h e s  the U.S. S u p r e m e  Court's Camden d e c i s i o n  —  
A l a s k a  e c onomy g r o w i n g  w h i l e  N e w  J e r s e y ' s  w a s  not.

B. D i s a grees w i t h  W y o m i n g ' s  S u pre me Court's  A n t o n i c h  d e c i s i o n
r e a s o n i n g  w h i c h  u p h e l d  W y o m i n g ' s  r e s i d e n t  p r e f e r e n c e  law.

C. T h e  Court says A l a s k a n  u n e m p l o y m e n t  is a rural and not an
u r b a n  p r o b l e m  (HB 466 takes this into a c count in e c o n omic
d i s t r e s s e d  area p r e f e r e n c e  and d i s a d v a n t a g e d  m i n o r i t y  
p r e f e r e n c e . )

VII. The C o n c u r r i n g  O p i n i o n  b y  J u s t i c e  Burke

A. J u s t i c e  Burke's solo c o n c u r r i n g  o p inion cites t h e  A l a s k a  
Constitution, Art. I, Sec. 1: "that all p e r s o n s  ar equal 
and e n t i t l e d  to equal rights, opportunities, and p r o t e c t i o n  
u n d e r  the law" as p r o h i b i t i n g  a r e s ident  e m p l o y m e n t  
preference.

B. If i.'ecessary an a m e n dment to the A l a s k a n  C o n s t i t u t i o n  can be 
d e s i g n e d  to a nswer  this concern.

CONCLUSIONS

1) The Franc is case d e c i s i o n  offers some g u i d a n c e  to p r e p a r a t i o n  
of a n e w  A l a s k a  Hire law but not d i r e c t l y  —  it m u s t  be c a r e f u l l y  
e x t r a c t e d  from implication, logic and reasoning.

2) H B  466 a l r e a d y  d i r e c t l y  addres ses almost every fault the court 
found w i t h  the old law. W i t h  some careful fine tuning, HB 466 can 
c over e v e r y  c o n c e r n  of the court except t h a t  r a i s e d  b y  the 
c o n c u r r i n g  o p i n i o n  r e g a r d i n g  the A l a s k a  Constitution.

3) A  careful legisl a t i v e  p r oces s is n e e d e d  to do this  form of 
l e g i s l a t i o n  correctly. Findi ngs of fact m u s t  be s u b s t a n t i a t e d  on 
the r ecord bv t e s t i m o n y  a nd/or  e v i d e n c e .

4) A d d i t i o n a l  s e v e rable sections m a y  be added to H B  4 66 to cover 
jobs on s t a t e - o w n e d  lands b a s e d  on the courts reasoning.
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UNIFORM  COMPARATIVE FAULT ACT

Historical Note

Thot 
po well &Bn'naii

The  L 'n iform C o m p a ra t iv e  F a u l t  A c t  
w aa  ap p ro v e d  by  th e  .Yatlonal C o n f e r ­
e n ce  of  C o m m is s io n e r s  on U n ifo rm

S ta l e  L a w s  In 1977. Sec t io n  3 of th e  Act 
w a s  a m e n d e d  by th e  N a t io n a l  C o n fe r ­
en c e  in 1979.

Com m lsilonerV Prefatory Note
Plaintiffs Fault. The harsh nll-or-nothing ruin of contributory negligence at 

common law has not been properly ameliorated by the several exceptions also 
developed at common low. Whether the iteneral ruie or an exception applies, one 
party or the other is a.ways treated unfairly. This hxs been widely recognized 
and, at the present time (1977). the Federal Government and two-thirds of the 
States (33) have adopted some form of comparative fault. Th is is usually by 
statute but also by judicial decision.

Th e  language of the statutes varies considerably, and the form adopted often 
comes about as a result of a political compromise ami without adequate consider­
ation of the practical implications. Th is  L'niform A ct lots been worked on for 
five years by a special committee, which lias had the benefit of comments from 
many sources. Careful consideration has been given to ull potential problems, 
and specific provisions are ninde for most of them. Th is A ct therefore serves 
two important purposes: (1) it addresses the problems and proviiles what are 
regarded as the best solutions for them, and (2) it provides the opportunity for 
creating a desirable uniformity throughout the country.

A  very important question arises in tlm very beginning: Whut type of com ­
parative fault should be adopted? Th e  “pure type" is presently followed by the 
Federal Government, nine stutps and almost ell common law jurisdictions out­
side the L'nitcd Stares. Many states, however, Imve adopted a modified type, 
which takes one of two forms, providing tliut a plaintiff who is at fault can re­
cover diminished damages but that be cannot recover if Ids negligence cither ( l i  
"is equal to." or (2) "is greater than," that of the defendant.

The  modified type lias several serious logical :ind practical disadvantages:
1. If both parties have been injured, the modified type forces one party to 

beat all of hia own loss, together with the greater part u.' the other party's 
loss, in uddition. Th is  result is therefore worse than tliut of the common luw 
contributory negligence rule. A  slight alleviation under the not-greuter-rlcin 
form, which allows recovery wlieo the parties are each 50?c at fault, forces a 
cognizant jury always to find for fiO<T0 uegligcnce if it wants to reach a fair 
result.

If them arc several defendants ut fuult, the modified type produces a con­
fused jumble. The  plaintiff’s fuult may be less than tliut of some defendants 
and greater than tliut of others, If defendants having to pay seek contribution 
from rliosn not under obligation to the pluiutiff, the auswer is uncertain: and 
wlier. counterclaims nrise, no solution secins uvniluble. The  problem is avoided 
iu some mudi'ied-lvpe stutes by providing that the plaintiff’s negligence bars 
rucoveiy only if it is greater than the combined negligence of all the ilefendauts. 
Although this is u helpful provision, it is essentially adopting the pure form 
iu this situation.

3. If the pluiitriff*M fuult is greuter than tliut of the defendant, he cannot re­
cover uuder the modified type. Yet, if. us u result of this, the statute leaves 
him uuder the common luw, including its exceptions (such as lust dear chance, 
or ordinary coutrilmtory negligence in un action liuspd on strict liability) lie enn 
nevertheless recover full iluiimges, if lie comes within un exception. The  anomaly 
therefore arises thut he may he better o ff if liis negligence is found to he greuter 
than that of the defendant and he thus recovers full dumnges, than if his negli­
gence is found to lie les i than that of the defendant and his damuges arc dimin­
ished.

4. A difference of i. t ingle poinr in the percentage uf fuult iillociited to the 
claimant may determine whether lie cun recover anything at nil—not just how 
much. It is quite unrciilii rie to expect u jury to reach u decision this precise and 
then require the whole isme of liuhilily to depend main it. An arbitrary decision 
of this nature is very conducive to appeals and the dewdnpinenr of highly ttcliut- 
eal distinctions hy the uppelluie court.

Th e  single disadvantage urgtsl nguiusl the pure type is that it fails to |irev a t  
the bringing of "uuiainice suits." Yet the cure of the m o d i f ie d  form is
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COMPARATIVE FAULT ACT 'OMPA
tisctly an overture. ami therefore worm Minn Mu disease. ‘low many more 
tines 13 the plaintiff’s negligence likely to he from 51% to 00% of the total than 
it is to bo 90 to 100% of the total? Anil when it approximates 100%—the t r . •* 
nuisance claim—the triul court muy he expected to control the mutter.

Th e  innate fairness of the pure type contrasts with the nondiseriniir .mg 
rough justice of the modified type, which custs our many justified claims it. order 
to be sure to climinute a few unjustified ones, and impels the derisioa for the 
pure form. I t  is significant that when the courts, as distinguished from the leg­
islatures have adopted u form of comparative fault, the great majority of them 
hate selected the pure type, and that Kngland, Irnlund, the Caaadiau provinces and 
Australian states have nil udopted the pure form.Contribution. The  original cummou law rule wns that there is no contribution 
among joint tortfcusors. no matter what the nuture of the tort. Some states, 
however, have judicially modified this rule, especially in the case of negligence. 
.\.aay autre states have passed statutes of various kinds providing for contribu­
tion, wish the result t!:a’ n substantial majority of the states now have contribu­
tion ia soae form uud the Restatement (Second) of Torts 9 9SIJA, now protidc; 
for it.

Th e  X C C L 'S I .  has promulgated two uniform contribution A cts—the first in 
1939, superseded by a revised act in 1935. lloth of these Acts provide for pro 
rata contribution, which may he suitable iu a state nor applying rhe principle 
of comparative fault, hut is inappropriate in a compurative-fault state appor­
tioning ultimate responsibility on the basis of the proportionate fault of the 
parties involved.

It has therefore been decided not to umeud the separate L'niform Contribution 
Among Tortfeasors Act, 1953, but to leave that A ct for possible use by states 
not adopting the principle of comparative fault. Instead, the present A ct con­
tains appropriate sections covering the rights existing between the parties who 
ire  jointly and severally liable in tort. The  1955 A ct should be replaced by this 
A ct in aav state that udopts the comparative fault principle, and would he 
eventually replaced.

U N IFO R M  C O M P A R A T IV E  F A U L T  A C T
See. Sec.
1. Kffec t  o f  C o n t r ib u to ry  F au l t . 7. U n ifo rm ity  of  A pp l ica t ion  a
2, A p p o r t i o n m e n t  o t  t turougns. r itruclPin.
3. S et-o ff . 3. S h o r t  T it le.
«. R ig h t  of C o n t r ib u t io n . 9 Severa to l l ty .
3. e n f o r c e m e n t  lit C o n tr ib u t io n . it). P ro sp ec t iv e  K ffec t  of  Act.
6 . K ffec t  of  R e lease . II. Repeal.

Law  Revlrw  Commentaries
A s su m p t io n  of  r i sk  a n d  m isu se  In C o n t r ib u t io n  a m o n g  a n t i t r u s t  v ln la t-

s t n c t  t o r t  l iab i l i ty ;  p re lude  to  c n m o a r a -  ors.  23 C a tho l ic  I j .L . l tev .  C63 I ’380).
i!.ve,. d'.rr,--’ Si,lB!1- *• T e x a s  K xlenf l lng  fa i rn e s s  p r inc ip le  o f  LI a n j
U .‘Ch L. Rev. 7-3 < 1.1X0). A m er ican  m o to rc yc le :  A dopt ion  of th e

C o m p a r a t iv e  c o n t r ib u t io n .  H J o h n  L 'n iform C o m p a ra t iv e  Fau l t  Act. H.
M a rs h a l l  l,.Kev. 177 (1980), A n th o n y  Miller. H P ac if ic  l „ j .  x3.i

C o m p a r a t iv e  n eg l igence  coll ides w ith  (13X3).
s t r i c t  l iab il i ty .  13 W a s h b u rn  L .J .  7K Ju d ic ia l  u dop t lon  of  c o m p a r a t iv e  fau l t
119791. in S o u th  C aro l ina .  J e r r y  J .  Phillips . 32

C o m p a r a t iv e  neg l igence :  D eve lopm ent  S.O .L.K ev. 233 (I9S0).
in th e  U n ited  S t a t e s  a n d  s t a t u s  in L ou-  U niform  C o m p a ra t iv e  F a u l t  Act:
i s lan a .  J o h n  W . Wiule. PI l-u.L .Kov. W h a t  shou ld  It p r e v 'd e ?  J o h n  W,
233 (1380). W ade.  10 C .M ic h .J .L . i t e v .  220 (1377).

Section I. [E f fe c t  of Contributory Fau lt]
(a) Tn an action buscil on fault seeking to recover damages for injury or 

death to person or harm to property, any contributory fau lt chargeable to 
the claim ant diminishes proportionately the amount awarded as compensatory 
damages for an in jury  attributable to tlm claimant's contributory fault, but 
does not bar recovery. T h is  rule applies whether or not under prior law the 
cluinm nt’s contributory fault constituted a defense or was disregarded under 
applicable legal doctrines, sueli as lust clear eluuee.

MM “ Fault" includes acts or omissions that are in any measure negligent 
or reckless toward the person or property of the uelor or others, or (bat 
subjeet a person to s tr ic t tort liability, T h e  term also iuelodes breach of 
warranty, unreasonable assumption of risk not emi.sritutlag an enforceable
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COMPARATIVE FAULT ACT § 1
express c tscnt, misuse of a product for which the defendant otherwise would 
lie liable, and unreiLsonuhle fa ilure to avoid an Injury or to mitigate damages. 
Legal requirements of causal relation apply both to fault as the basis for 
liability and to contributory fault.

Commissioners' Comment
This Section states the general prin­

ciple, that a plaintiff's contributory 
fault does not liar his recovery but 
instead apportions damages according 
to the proportionate fault of the par­
ties.Hanna Cm:fired. The specific appli- 
cutioo of that principle: as provided 
tor iu this Act, is confined to physical 
harm to person or property. Ilut it 
necessarily includes consequential dam­
ages deriving from the physical Icirm, 
such as doctor's bills, loss of wages 
or costs of repair or replacement of 
property. It does not include matrers 
like economic loss resulting from a 
tort such as negligent misrepresenta­
tion. or interference with contractual 
relations or injurious falsehood, or 
harm to reputation resulting from 
defamation. Hut failure to in c l f 'c  
these harms specifically in rhe A ct is 
not intended to preclude application of 
the general principle to them if a 
court determines that the common law 
of the state would make the applica­
tion.Conduct Corrrrd. (at Defendant's 
Conduct. The  Act applies to "nets 
or omissions that are in any measure 
negligent or reeldess toward rhe per­
son or property . . .  of others." 
Th is includes the traditional action for 
negligence hut covers nil negligent con­
duct. whether it mines within the tra­
ditional negligence action or not. It 
includes negligence as a mutter of law. 
arising from court decision or crim ­
inal statute. "In any measure" is in­
tended to cover nil degrees and kinds 
of negligent conduct without the need 
of lisring them specifically.

Iu some states reckless conduct goes 
by a different name, such as willful 
or wanton misconduct. The  decision 
must lie made in the particular state 
whether rhe language used is su ffi­
ciently hroad for rhe purpose or if 
additional Inngunge is needed.

Although strict liability is sometimes 
celled absolute liability or liability 
wirhout fault, it is still 'in-hided. S trict 
liability for both abnormally danger­
ous uetivities anti for products bears n 
strong similarity lo negligence as a 
mutter of law (negligence per sei, and 
the factfinder should have no real 
difficulty in setting percentages of 
fault. I’utriug out u product I bill is

dangerous to the user or the public 
or engaging in mi activity rbut is dan­
gerous to those in the vicinity involves 
a measure of fault that can he weighed 
and compared, even though it is nor 
characterized as negligence.

An action for breach of warranty is 
held to sound sometimes in tort anil 
sometimes in contract. There is no 
intent to include in the coverage of 
the A ct  actions that are fully con­
tractual in their gravamen and in which 
the plaintiff is suing solely because 
he did not recover wliut lie contracted 
to receive. The  restriction of cover­
age to physical Imrnis to person or 
property excludes these claims.

The  A ct does not include intentional 
torts. Statures- and decisions have nor 
applied the comparative fault princi­
ple to them. Ihit a court determining 
tlmr the general principle should apply 
at common law to a case before it of 
au inreiiriotial tort is not precluded 
from that holding by the Act.

For certain types of torts, such as 
nuisance, the defendant's conduct may 
lie intentional, negligent or subject to 
sirict liability. In rhe latter two in- 
st unucs rhe A r would apply, bur nor 
iu a euse in which the defendant in­
tentionally ir.flh-rs rlic injury on the 
plaintiff.

A  tort action bused on violation of 
u stature is within the coverage of the 
Act if the conduct comes within the 
definition of fault and unless the stat­
ure is construed as intended to provide 
for recovery of full dninngc irrespec­
tive of contributory fault.

(hi Plaintiff's Conduct. ■'Fault." us 
defined in Subsection (h). includes con­
duct of the plaiutiff or other claim­
ant. as well as u defendant.

"Contributory fault chargeable to the 
claimant" includes legally imputed fault 
as in the eases of principal and agent 
and of no action for loss of services 
of a spouse. It also covers a situa­
tion iu which fault is not impe'cd but 
would still have barred rccov '.y  prior 
to passage of the A ct—as, tor exam­
ple. a '.iroiigtul-ib'titli action in which 
the dcei-denr's contributory negligence 
would lone burred recovery even 
though it was not imputed to I he p e r ­
son liriioiitlg the a c t i o n .

( 'not ribotory fault dii.tioisbes recov­
ery whether it was prixloosly o bar
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or nor, x-<, for examsdo. iu tin' case of 
ordinary contributory negligence in an 
action based on strict liability or reck­
lessness. Lu st clear ("bunco is express­
ly ineliiile.il with its variations.

"Assumption of risk" is a term with 
a number of different meanings—only 
one of which is '•fault" within the 
meaning of this Act. This is the case 
of unreasonable assumption of risk, 
which might be likened to deliberate 
contributory neg'lgence and means that 
the conduct must have been voluntary 
and with knowledge of the danger. 
As used in this Act, the term does 
not include the meanings (1) of a 
vulid and enforceable consent (which is 
treated like other contracts), ( - )  of 
a lack of violation of duty by the de­
fendant (as in the failure of a land­
owner to warn a licensee of a patent 
danger on the premises), or (3) of a 
reasonable xssumption of risk (which 
is noc fault and should uot have the 
effect of barring recovery).

"Misuse of a product" is a term 
also with several mennings. The menn- 
ing iu this Section is confined to u 
misuse giving rise to a danger that 
could have been reusonnbly anticipated 
and guarded ugainst. The A ct does 
uot appiy to a misuse giving rise to 
a danger tlmt could not rnnsotmhly 
have been unticip .ted and guarded 
ugaiust by Hie manufacturer, so that 
the product was therefore not defec­
tive or unreasonably dangerous.

Th e  doctrine o f avoidable conse­
quences is expressly included in rim 
coverage.f'nuxntinu. Fo r the rondnet stigma­
tized os fuult to linvn any effect under 
the provisions of this A ct if must have 
had an ndequutc eimsiil relation to the 
claimant's damage. This includes the 
rules of both cause iu fact and proxi­
mate cause.

"Injury attributable ro the claim­
ant's contributory fan't" refers to the 
requirement of u causal relation for 
the particular damage. Thus, negli­
gent failure ro fasten a scat belt would 
diminish recovery only for damages iu 
which the Inck of a seat-licit restraint 
pbi.vml n pnrr, nud uot, for example, to 
the damage to rim ear. A similar 
rule applies ro a defendant's fault:

Law  Review
C o m p le x i t ie s  of  O k la h o m a 's  p ro o o r -  

tiurif l" se v e ra l  liat ii l lty dm tr ine  of t u r n -  
purn :We n e g l lg - n c e—is p roduc ts  l iab i l i ty  
m s t ;  W il l iam  J. Mc.Nhdims. :is n k l .
I..Uev. tor. flflXg).

Library

.Negligence C=>!)7 In 101.

a physician, for example, negligently 
setting a broken arm, is not liable for 
other injuries received in an nuromo' 
bile accident.

1979 Addition to Comment: Adapta­tion nf the Act to Modified. Form of 
f ’omparatire Xegligcnrc. If  a state 
now using the modified form of com­
parative negligence should decide tlmr 
in the light of its experience it is wed­
ded to tlmt form and not .villing to 
change to the pure form, the A ct may 
he adapted for this purpose, as indi­
rated below, by adding the w< .-.is ia 
italics:

Section I. [E f fe c t  ot Contributory 
Fault]

(n ) In nn notion based on fault seek­
ing to recover damages for injury or 
death to person or harm to property, 
any contributory fault chargeable to the 
claimant, if not greater Ilian the Mm- hinal fault nf all nlhrr parties In the claim, including I hint-parti/ defendant:i and person* released under Section IS, 
diminishes proportionately tlm amount 
awarded as compensalory damages for 
an injury attrihutahlc to the claimant's 
contributory fault, hut docs not hnr re­
covery. Th is rale applies whether or 
not under prior law the claimant's con- 
M'biirory fault, constituted a defense or 
was disregarded under applicable legal 
doctrines, siich as last clear chance.

(b ) Wli merer hath parties to a claim and eniinterrlnim hare sustained dam­age caused lip fault o r  hath, each, party eihi recover from the other in propor­tion In llieir rclalirr fault in neeordnnee irith Serlinn J, regardless of irlinsc fault is flic greater.
(e ) "Fault" iucludus acts or omis­

sions that are in any measure negligent 
or reckless toward the person or prop­
erty of the actor or others, or tlmt 
subject a person to strict tort liability. 
T im  term also includes breach of war- 
runty, unreasonable assumption of risk 
not constituting und cuforceuhln ex­
press consent, measure of a product for 
which tlm defendant otherwise would 
he liable, und unreasonable failure ro 
avoid un injury or to mitigate damages. 
Legal requirements of -nusal relation 
apply both to fault as the basis for lia­
bility and to contributory fuult.

Commentaries
I'onlril.utlon among tort-feasors in 

Washington: I OH I To rt K*-.' m Act. .'i7 
Wn. I.It ITU.

References
fl.J.S. Negligence SS 131. 1(1!) ct sell,
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(a) In all actions invntv 
including third-party riciVr 
Section (5. Clio cnurr. iinlcs.- 
ju ry  to answer special ia 
findings, indicating:

(1) the amount of l  
cover i f  contributory f.

(2) the percentage «> 
claim that is allocated 
and person who has Is 
this purpose the c o u r t : 
treated as a single pari

Hi) In  determ ining the pe 
both the nature o f the com 
causal relation between the

fci T h e  court, shall deter: 
accordance witli the finding 
enter Judgment against ear. 
several liability. F o r  pitrpi 
court also shall determine , 
share o f the obligation to . 
percentages o f fault.

Id) I'pn motion made nor 
rhe court shall determine w! 
rhe obligation is nncd lorti' 
uncollectible am ount among 
according to their respective 
is reallocated is noiiethob-s 
liability to the claim ant on

Co
1‘nrtirs. Ir is assumed :har 

procedure provides for hr;:, 
third-party defendants as par 
not, the procedural sratM'i— 
may need to he amended o ;i 
at least for purposes nf cm :

The limitation to parties t:> 
tion menus ignoring other per- 
ma.v have been uc fault with 
to the particular injury hut w 
no' been joined us parries, 
it deliberate decision. 1' "a: 
told with ccrraintv wind:.or i! 
sou was actually at fault r, 
amount of fault should h» af­
ro hint, or whether lie will i 
sued, or whether the sturute of 
tions will run on him. »tc. 
tempt to settle these matter- 
suit to which lie is not a party 
not he binding on him. iiuth ;> 
and lU’fenilunrx will have 
incentive for joining mailable . 
nuts who may !»• liable. Tin 
parties JuiUed whose fault win! 
in the injury, ihe smaller f!ie t.. 
age of fault allocated to • a -h 
oilier panics, whether plauitilt 
femlaui.

Section 2. [Apportionment



COMPARATIVE FAULT ACT

(a) In  nil actions Involving fau lt n f more than one party to the action, 
including third-party defendants and persons tvlio have Iteoti released under 
Section  0, the court, unless otherw ise agreed by all turtles, shall instruct the 
Jury to nnswer special infrrm xntor.es or. if there is no jury, shall make 
findings, indicating:

(1) thi' amount of damages each claim ant would lie entitled to re­
cover if contributory fault Is disregarded: and

(2) the percentage of the- total fau lt o f all of the parties to each 
claim  that is allocated to each claim ant, defendant, third-party defendant, 
and person who has be;.n released from liability under Section (]. Fo r 
this purpose the court may determ ine that two or morn persons an* to he 
treated as a single party.

lit) In determining the percentages o f fault, the trier o f fact shall consider 
both the nature o f the conduct o f each party at fault and the extent o f the 
causal relation between the conduct and rhe damages claimed.
(ci T h e  court shall dete-miue the awa d of damages to each claim ant in 

accordance with the findings, subject to any redaction under Section li, and 
enter judgm ent against each party liable on the basis of rales of joint-aud- 
several liability. Fo r  purposes of contribution under Sections 4 and the 
court also shall determine and state in the Judgment each party's eiiuitnhle 
share of the obligation to each claim ant in accordance w ith tin* respective 
percentages of fault.

id) I ’pou motion made not later than (one year| after judgment is entered, 
rhe court shall determine whether all or part of a party’s  ei|uitahlo share of 
the obligation is uncollectible from  that, party, and shall reallocate any 
uncollectible amount among the other parties, including a claim ant at fault, 
according to their respective porenntagos of fault. Th e  party whose liability 
is reallocated is nonetheless subject to contribution and to any continuing 
liability to the claim ant on the judgment.

Commissioners' Comment
1‘itrtlr.i. It is assumed tliut die state Iu situations such as that of priori-

procedure provides for bringing in pal nnd agent, driver ami owner of a
rhird-parr.v defendants as parties. If car. or manufacturer and retailer c a
not, the procedural statutes or rules product, tlm court may under appro-
may need to lie nmemlcil to permit it, priate circumstances find Muir tin* two
at leust for purposes of contribution. persons should he rreared as a single

Th e  limitation to parries to the at*- l,,»rr.v for purposes of allocating fault,
tion means ignoring orlier persons who Perrrntiifie.i of fuult. Iu eu'pp.m'ig
may have Imeu at fuult with regard the fault of the j rrn! parties for
to tlm particular injury hat who liuve the purpose of obtaining percentages
no” been joined as parties. Th is is there arc a number of implications
a delibernte decision. It canuot be arising from the concept of fault. Th e
told with cerruinty whether that per- eouduct of rim claimant or of any
sou was uctuully at fault or wlmt defendant may be more or less at
amount of fault should be attributed fault, depending upon ull tlm circum-
to him, or whether lie will ever he stances including such mutters as (1)
sued, or whether the statute of limitu- whether tlm conduct wns mere innil-
rions will run on him. etc. An at- vertemu* or engaged in with an aware-
tempt to setrle these matters in a ness of tlm danger involved, (2 1 rite
suit to which lie is not a purty would mugnitmle of tlm risk created by the
not be binding on him. Ilotli plaintiff "nniluet, including tlm number of per-
uml defendants will have significant sons endangered and the potential se-
iaeentive for joining in ui hi hie defend- riousncsx of rite injury, if!) the signifi*
nuts who may be liable. The  more etnicc of wlmt I lie actor was seeking
parries joined whose fault contributed to attain by his eomluet. ( it tin* aetnr’s
to I In' injury, the smaller the pereenr- superior or inferior rapacities. ami to)
age of fault ullofiiteil to eueli of rite the particular circiiiiisliinccH, such in
other parlies, whether plaintiff or tie- the existence ol' all emergeney retpiir-
fenduui. iag a hasty decision.

Section 2. [Apportionment of Damages]
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A  ruin of law :i,nt a particular dc* 

feudunr owes a higher degree of cure 
(as in rli»» raso of a common carrier 
of passengers) or a lesser decree of 
cure (as in rlie case of an automobile 
host in a store having a valid auto- 
mobile-gucst statute) or tliot no neg­
ligence is required (as in the rase of 
conducting biasriac operations iu an 
urbun urea) is important in determin­
ing whether he is liable at. nil. If 
the liability hns heeti established, how­
ever, the rule itself does not play a 
part in determining che relative pro­
portion of fault of this party in com ­
parison with the others, lint the 
policy behind the ride may he quite 
intporranr. An error in driving on the 
port of a hus driver with a loud of 
passengers may properly produce an 
evaluation of greater fault shun the 
sumo error on the port of a housewife 
gratuitously giving her neighbor a ride 
to the shopping center: and an auto­
mobile manufacturer (tutting out u car 
with a cracked brake cylinder muy, 
even in the ubsnuoe of proof of neg­
ligence in failing to discover the crack, 
proucriy be held to a greater r .?usurn 
of fault than another manufacturer 
producing a mechanical pencil with n 
defective clasp that due care would 
huve discovered.

In determining the relntive fault nf 
the parties, the fnct-finder will also 
give consideration :o the relative close­
ness of the causal relationship of the 
negligent conduct of the defendants anil 
the harm to the plaintiff. Degrees of 
fault and proximity of causation are 
inextricably mixed, as n study of lust 
clear chance indicates, and that com ­
mon law doctrine has been absorbed in 
this Act. Th is position iias been fol- 
lowrd under statutes making uo spe­
cific provision for ir.Joint und. Sccernl Inability and th/iti table Share* nf the Obligation. 
The  common law rule of joint-und-sev- 
erat linhilitv of joint tortfeasors con­
tinues to apply under this Act. Th is
is true whether the claimant was con-
tnbucorily negligent or not. Th e
plaintiff can recover the total amouuc 
of his judgment against any defend- 
nnt who ir liable.

Th e  judgment for each claimant ulso 
sets forth, however, the equitable 
share of the total obligation to the 
claimant for each parly, bused on his 
established perrentuge of fuult. Th is
indicates the amount that each party 
should eventually he responsible for us 
a result of the rules of contribution. 
Stated iu the judgment itself. It makes 
the infnruiutiim availuhte to the par­

ties and will normally he a basis for 
contribution without the need for n 
court order arising from morion or 
sppnrnte action.I'CnllncnUini. Kealloc.r of the 
equitable share of the obligation of a 
party tukes placp when his shorn is 
uticollertiblc.

Deallocation takes place among all 
parties at fault. Th is includes a 
clniniunr who is eontributorily at fault. 
It avoids die unfairness both of the 
eommnu law rule of joinr-und-several 
liability, which would cast the total 
risk of uncollccribility upon tlia solvent 
defendants, and of a rale abolisbiug 
joint-and-scvernl liability, which would 
casr the total risk of unrollcrrihiliry 
upon the claimant.Control by the court. The  total of 
the seve.rul percentages of fault for 
the plaintiff and all defendants, as 
found in the speriul interrogatories, 
should add up to 100%. Whether cite 
court will inform rhe jury of this will 
depend upon rhe local practice.

Th e  court sho. 1 be able to exercise 
any usual powers under existing lav/ 
of setting aside or modifying a ver­
dict if ii is internally inconsistent or 
shows bias or prejudice, etc. On the 
same basis as the -cmitritur principle, 
a cmirr might indicate its intent ro 
set aside n percentage allocation un­
less the parries agreed to a somewhat 
different line.Illustration Vo. /. (Simple 2-parry 

sihm fion).
A sues ft. A ’s damages a: <* $10,009. 
A is found 40% at fault.
U is found 80% af fault.
A recovers judgment for .<0.000.Hin*tration So. J. (Multiple-party 

situation).
A  sues 15, C ii •! I). A ’s damages 

are *10,000.
A  is found 40% ut fault.
B  is found 20% at fault.
C  is found 20% at fault.
Id is r'ouud 0% at fault.
A  is awarded judgment jointly and 

severally against. U &. C. for *8,000. 
Th e  court ulso states in the judgment 
the et, 'able sliure of rhe obligation 
of cncli party:

A ’s equitable share is *4,000 (40% 
of S10.000).

I5’s equitubie shure is *2,000 (20% 
of *10,000).

O’s equitubie share is $2,000 (20% 
of *10.000).Illustration Vo. .7. (Itcnllocutioa com ­

putation under Snbscctinu (d )).  
Surne. facts as in Illustration No. 2. 
On proper motion to ihe court, 

shows tlmt Ii’s share is uncollectible,
40

The court orders that It’s 
share be reallocated between .

A ’s equitable share is in/ri 
$1,714 ( t f  of $3,000).

Law
A p p o r t lu r .m e n t  o f  lo s s e s  ur.i! 

p a r a t i v e  f a u l t  law s .  R ic h a rd  . 
son. 10 L a .L .K e v .  311 U Svi; .

C o m p le x i t ie s  o f  O k la h o m a 's  
t i o n a t e  s e v e ra l  l iab i l i ty  d o c t r in e  
p a r a t iv e  n eg l igence— is p ro d u c ts  
n e x t?  W il l iam  J .  McNichuls. 
U K u v .  11)5 ( IS S 'J ) .

Negligence C=D7.

Section 3. [Set-off]
A  claim  and counterclaim  s 

agreement o f both parties. 11 

obligation of either party i* 
parties make payment into m  
the funds received and d c c l a r  
court by c ither party had bee 
tuition o f those funds back to 
to him by the other party.

S e c t io n  a m e n d e d  in Id?'). As . 
ly a p p ro v e d  in  137?. s e c t i c n  read

" A  c la im  a n d  c o u n te r c l a im  . 
s e t  off. a n d  only  t h e  d i f fe re n c e  
th e m  13 r eco v e rab le  In th e  <i 
H o w ev er ,  if  e i t h e r  o r  bo th  of  ch. 
a r e  c o v e red  by  l iab il i ty  insura ,- 
a n  in s u r a n c e  c a r r i e r ' s  l iab i l i ty  u 
policy  Is r e d u ced  by reaso n  c f  •

Com
A set-off involves a single i iu 

counterclaim. If there are mid: 
fondants, separate set-off iss.:. 
arir between a  claimant and 
several defendants, hut each 
would bn a separate issue, defc 
independently of the others. 'I'!:
|. .'Ilieiplu applies in easy  nf a 
claim subject to a counterclaim.

Whether the rule is for or 
set-off, if it should he applic 
garicu'.ly to all sicuntious it v.ou 
dace uufuir results iu some of 
In attaining a fair application to 
tinulur factual .situation, entisid. 
needs to he given to tin* ciretan. 
of whether each pm y is able to 
obligutiou and whether tin* 
comes from his own pocket or fr 
bility insurance coveriug him. T l  
visions of this Section provide 
solution to each situation, as ilia- 
below.

Illustration So . ). 11' a r t  ins fit! 
c r e d  by l iab il i ty  in s u r a n c e . )  A s 
It c o u n te r c l a im s .  Kach is foe 
have  s u f f e r e d  *11)0,HOI) in q 
Much is fully covered by linhilitv
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The  court orders that H’s equitable C'.s equitable share is increased by
share be reallocated between A  aod C. $l.2So (3i of $3,0001.

A ’s equitable share is increased by 
$1,714 (tf of $3,000).

Law  Review  Commentaries
A p p o r t io n m e n t  of  losses u n d e r  c o m -  K 'c tendlng f a i rn e s s  pr incip le  of LI and  

p a r a t iv e  f a u l t  law s .  R ic h a rd  N. P e a r -  A m e r ic a n  m oto rc yc le :  Adopt ion  of  the
son. 40 La.  L.Rev.  343 U 98111. U n ifo rm  C o m p a ra t iv e  F a u l t  Act. H.

C om p lex i t ie s  of  O k la h o m a 's  p ro p o r-  A n th o n y  Miller.  14 P acif ic  L .J .  833
t io n a l e  se v e ra l  l iab i l i ty  d o c t r in e  of  c o m -  (1993).
p a r a t i v e  n eg l igence— ia p ro d u c ts  l iab i l i ty  
n e x t ?  W il l iam  J .  Mc.Vlchols. 35 Okl.
L.Kov, 193 (1582).

Libra ry  References

Xegligence 0=1)7. _ C.J.S. Xegb'gcncc §§ ICO, 170.

Section 3. [Set-off]
A  claim  and counterclaim  shall tint In* set o ff against each other, except by 

agreement nf both parties. On mutton, however, the court, if it finds that the 
obligation of either party is likely to he uncollectible, may order that both 
parties make payment Into court for distribution. Th e  court shall distribute 
the foods received and declare obligations discharged as if the payment into 
court by either party had lieeii a payment to the other party and any distri­
bution o f those funds hack to the party making payment had lieen a payment 
to him by rhe other party.

Amendments
S ec t ion  a m e n d e d  In 1979. As o r ig in a l -  off. th e  Insured  Is e n t i t led  to r ecuver

l.v a p p ro v e d  In 1977, se c t iun  re a d :  f rom  th e  c a r r i e r  th e  a m o u n t  of th e  re-
" A  c la im  an d  c o u n te r c la im  sha ll  he d u c t ln n .  A m o u n ts  so  recovered  sha l l  he

s e t  off.  a n d  only th e  d i f fe rence  b e tw e e n  c red i ted  a g a i n s t  p e r t i n e n t  l iabil i ty  poll-
th e m  is r eco v e rab le  in th e  j u d g m e n t .  cy l im its .  F o r  p u rp o se s  of  un insured*
H ow ever ,  if e i t h e r  o r  both of  the  c la im s  m o to r i s t  a n d  s im i la r  coverages ,  the
a r e  covered  by l iab i l i ty  in s u r a n c e  a n d  a m o u n t s  so  recove red  shall  be t r e a te d
a n  In su ra n c e  e a r n e r ' s  l iab i l i ty  unUer  i t s  a s  p a y m e n t  of those  a m o u n t s  to th e  In-
policy Is reduced  by  reaso n  of th e  s e t -  surei l  hy th e  p a r ty  l iab le ."

Commii:<oners’ Comment
A  set-off involves it single duim und unce, A is found 30% ,-ir fnull. It is

counterclaim. If there are multiple de- found 70% ut fault. Under (he statu-
feudants, separate set-off issues may ..'try provision there is no set-off except
nrise between a claimant and each of hy agreement of the parties, and it
several defendants, hut eueli set-off would nor lie in their best Interests
would be a separate issue, determined here '.u agree to n set-off. A recovers
independently of the others. The  sume $70,000 from II. and II recovers .>'30.000
principle applies in ease of u eross- from A.
claim subject to a counterclaim. Illustratinn So. a. (No insurance

Whether the rule is for or against but both parties able to pay judgments.)
set-off. If it should be applied cute- Th e  same facts us in Illustration 4.
gorieully to all situations if. would pro- hut there is no liubility insurance. Kadi
duee unfair results in some of them. is able to pay the judgment against him.
Iu attaining n fair applieution to a par- ff the parties d<: nor agree to a set-off.
ticulur factual situation, consideration A  receives $70,000 from II, ami H re-
needs to be given to the cireumstunees reives $30,000 from A. Fo r  their own
of whether eueli party is able to puy his convenience they muy find it simpler to
obligation und whether the puyinenl agree on a set-off, with A  receiving
comes from his own pocket or from liu- $40,000 from II.
bility insurance covering him. The  pro- Illustration. .Vo. I>. (No insurance:
visions of thin Section provide a fair R  is able tn pay and A  is not.) As in
solution to each siiualion, as illustrated Illustration 4, cadi party bus $1 0 0 , 0 0 0

•'flow. damages, A is 30% at fault and II isIllustration Vo. .}. (thirties fully env- 70%. at fuult. Neither party lias liubil-
cretl by liubility insurance.) A sues II. ity insurance coverage. It moves the
It counterclaims. Kadi is found to court lo require both parries In make
have suffered $100,1100 in duitiugc. payment into court fur distribution.
Kuch is fully covered by liubility insur- Finding il likely that A's obligation will

41
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bo uncullcctiblo the court Umics the 
order. B  pays into court STO.l'.CO; A 
can pay nothing. Tho court distribute- 
$40,000 to A  und $30,000 buck tu It. 
TIii.H is treated us if It had directly paid 
A  $70,000 and A  hud directly paid 
B  $30,000 und the obligations of both 
parties are extinguished.Illustration .Vo. 7. (A  has insurance;
Ii docs nut and is i able tu pay.) Tim  
same facts us in I ■ stration it, but II 
bus no insurance anij cuuuot pay, while 
A  has full liability insurance. A's mo- 
tiun that butli parties pay into court 
is granted. A ’s insurance company 
pays $00,000. A pays nothing. Tb e  
court distributes the $30,000 to A. 
Th is extinguishes the liability of A and 
Ids insurance company under the lia­
bility coverage, and B's liubility In A 
reduced from $70,000 to $10,000. Fo r 
application of uny uninsurod-mntnrist 
I'overage contained in A's iusurancc pol­
icy, the court's delivery of the $30,000 
ro A ia treated as it direct ,..*?vment 
by B to A.Illustration .Vo, S. (Both purfios 
have inadequate insurance coverage und 
no other available funds.)

A  is 307e negligent, has damages of 
$■"<0,000 und curries liubility insurance 
of $20,COO. B  is 705<> negligent, bus 
damages o f $100,000 and carries liabil­
ity insurance of $."0,000.

A  t'"*ri*fn*,i* owes B $30,000 und has 
U claim against. B  of $.'15,000; and B  
owes A  $05,000 and bus a claim against 
A  of $00,000.

On grantiug o f a motion to pay into 
court, A V  carrier pays $20,000 which 
is initially allocated ro It as payment 
to him of $20,000 nud reduces A* ,>bt 
to B  to $10,000 nud

B's carrier pays $00,000, which is 
initially allocated to A  as payment to 
ldm uf $00,000 am! reduces B's debt to 
A  to $,",000.

T lie  court now reallocates to II $10,- 
000 from A ’s initial allocation of 530,- 
001), leaving $20,000 for A. It also 
reallocates to A  $5,000 from B’s ini­
tial' allocation of $20,000, leaving $15,- 
000 for R.

A  is thus em'tled to the $20,000 re­
maining in the initial allocation, plus

$5,01)0 from the subsequent allocation, 
making a total of $25,000: and 

B is entitled to the $13,000 remain­
ing in the initial allocation, plus $10,000 
from the subsequent allocation, making 
a total of $25,000.

O f the $50,000 paid in, A receives 
$25,000 and B receives $23,000. All ob­
ligations arc discharged.

Fo r  a complex illustration like N*o. k, 
the process of tracking literally the lan­
guage of the Section is somewhat labor- 
ous und difficult to work <uit, Fo rtu ­
nately, it is possible to rca.h exactly tho 
same result much inorc simply and easi­
ly hy using the formula, D s C - O - f P  
to determine the amount ea :h claimant 
is entitled to receive, D  .ignifies the 
amount to he distributed .o the partic­
ular claimant fruin the funds paid into 
court; (I signifies rhe amount of his 
claim after it has been reduced by the 
court because of his own negligcnc, 
O  signifies the amount that lie is found 
hv the court to owe to 'lie other party; 
and P signifies the amount ilmr lie has 
paid into court.

Use of this formula in each of .illustra­
tions above will reach exactly the same 
result us that which is stuted in the 
illustration. Thus, in Illustration S, the 
formula I) — C— U-f-P operates like this: 
F o r  A ; 555,()0D-$3O,UO0-j-$2O.000 = 
$25,01)11. Fo r Ii: $:<(),001)—$35,000-7- 
$00,000 ■=. $25,000.

Observe that if use of the formula 
produces a negative number for line of 
the two parties, ii corresponds with a 
number larger by tlmt figure than rhe 
umimnt of deposit with the court and 
indicates that the parry with the nega­
tive figure continues to owe that amount 
tu the other party. Th is occurs, fur 
example, in lllustrntiun No. 7.

Th e  system for distributing the funds 
outlined hy the seetion is not tlm uuly 
one tliut could he utilized hut it appears 
to be the fairest and most equirable. It 
gives due consideration to the relative 
tmiiiunrs owed by each party and tlic 
relative amounts paid by each: aud their 
relative fault is of course already taken 
into consideration in determining the 
amounts of their enforceable claims.

Lib ra ry  References

Set-O ff aud Counterclaim 0=22 et C.J.S. Set-O ff anil Counterclaim j| 
seq. 23 el sei|.

Section 4. [R ight of Contribution]
(u) A right of conlriluitiiin exists lictwi-cn or among two or more persons 

who uru jointly and severally liable upon the same indivisible claim  for the 
same injury, death, or liiirni, whether or not judgment has been recovered

42

against ail or any o f them, 
or hy a separate action hr i 
is each person’s otpiiruldc 
share of a claim ant at f.mii 
• if Section  2.

ihi Contribution  is availal 
a claim ant only (I )  if the I. 
is sought has been extingui 
in sottltiuonr was rcnsonalili

Co

Sections 4, 5 ar.il *i arc *•:; 
replace rhe L'niform I’m 
Among Tortfeasors A ct ( in ­
state following the pritii.iph* 
parative fault. T im  three 
however, apply whether tie1

_i eontributorily at fault or
tsectiou 4 is iu general ace 

the provisions o f the IU55 
Act, but tho test for determ; 
measure n't contribution and 
tablhhing the ultimate respor.> 
no longer on u pm  ratn ha 
stead, it is tin u husis of pro;.i 
fault determined in arcordan 
the provisions of Section 2. 
tiff who is eontributorily uf. 
shares ia the propo.tionata : 
bilitv.

Law

A p p o r t i o n m e n t  of losses und 
p a r a t i v e  f a u l t  law s ,  tttehunl .* 
son. PI I j . L . P . e v .  .141 C.'J'i ).

L

Contribution 0 5 .

Section 5. [En forcem ent of C

(a) If the proportionate fan 
has bmui established previous 
party paying more thun his r 
may recover judgment, for cup

(b) If the proportionate fan! 
has not been established by t 
separate action, w hether nr not 
the person seeking eoncributlo 
being sougni.

(c ) I f  a judgm ent has been t 
commenced w ith in  rum  yeari ;*. 
meat has been rendered, the 
either must have ( I )  diselmrg 
fl.c p"nud o f the statute of 
uf action against, ldm and ro 
[one year! a fter payment, o r  '2. 
the common liability and, with 
the lir.iiility and eiutiuieti* • d an
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against ul! nr any o f them. l l  may bo enforced cither In ilii' original action 
or by a separate action brought for that purpose. Th e  In.sis for contribution 
is each person's equitable share of the obligation, inclu ling the equitable 
share of a claim ant at fault, as determined In accordance w 'th the provisions 
i f  Section ’J.

(b) Contribution is available to a person who enters into o settlement with 
a claim ant only (I )  if the liability nf the person against whom contribution 
is sought hus been extinguished and (d) to the extent that the amount paid 
in settlement was reasonable.

Commissioners’ Comment

Sections 4. and *1 arc expected to 
replace rliu L'niform Contribution 
Amoug Tortfeasors A ct I WAo) in a 
state following the principle of com­
parative fault. The  three sections, 
however, upply whether the plaintiff 
was eontributorily in. ;„.ilr or not.

Section 4 is iu general accord with 
the pro'isioos of the llllio L'niform 
Act, but the test for determining the 
measure of contribution end thus es­
tablishing the ultimate responsibility is 
no longer on :i pro rata basis. In 
stead, it is un u basis uf proportionate 
fault determined in accordance with 
the provisions of Section 'J. A plain­
tiff who is eontributorily ut fault also 
shares in the proportionate responsi­
bility.

.foint-aml-iaveral liability under the 
common law means that each defendant 
contributing ro the same harm is lia­
ble to him tor the whole amouur. of 
rhe recoverable damages. Th is  is not 
clutugeii hy the Art. l ’et.wecu the 
defenduuts Themselves, however, the 
apportionment is in accordance with 
rhe equitubie shares of tint obligation, 
as established under Section 

If the defendants cause separate 
harms or if the harm is found to he 
divisible oil u reasonable busis, bow­
el er, the linhility-muy become several 
for a particular harm, and contribution 
is not appropriate, See Restatement 
(Second) of Torts  § 433A (1DU3).

Law  Review Commentaries

A p p o r t io n m e n t  o f  losses u n . le r  co m -  C o n t r ib u t io n  umont: t o r t - f e a s o r s  in 
p a r a t iv e  f a u l t  laws. It lchuri l  N. 1’e a r -  W a s h in g to n :  1381 T o r t  K eform  Act. 37 
son, PI I .a . I , .R ev .  .743 (1330). Wn. I.It 473.

Library  References

Contribution 0=.ri. C.J.S. Contribution § II.

Section S. [Enforcom ent of Contribution]

(it) If tin* proportionate fault o f the parties to n claim for contribution 
lias been established previously by tho court, us provided by Section  u 
parry paying more than his equitable share of the obligation, upon motion, 
may recover Judgment for contribution.

(b) I f  the proportionate fau lt of the parties to the claim for contribution 
has not been established hy the court, contribution may lie enforced iu a 
separate action, whether or not a judgment has been rendered against either 
tlie person seeking contribution or the person from whom contribution is 
being sought.

(e) I f  a Judgment lias been rendered, tltc action for contribution m ust lie 
commenced w ithin |nnn yeurl after the Judgment becomes rinul. I f  no Judg­
ment has been rendered, the person bringing the action for contribution 
either must have (1) discharged hy payment the common liability within 
the period o f  the statute o f limitations applicable to the claim ant's right 
of action against him and co. iinenci'd tin* action for contribution within 
(one year| lifter payment, or (- )  agreed while action was pending to discharge 
the common liability and, within |onc yeurl after the agreement, have paid 
the liability and commenced an aetiou for euiitriloitiou.
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C o m m is s io n e r s ' C o m m e n t
Judgment (o r A  (or $12,000 is paid 

by It.
It then brings a separate action 

seeking contributioa from C, who was 
not a party to the nrigiaui action.

(J is found to he liable for the sumo 
injury, nnd as between B  and C , C  is 
fouud to be 5095, at fault.

Judgment for coutribution for $0,000
is awarded to B.

I f  A  had voluntarily joined or been 
brought in as a party to this second 
action, proportionate fault would have 
been determined for aJI parties, includ­
ing A  and U, anil contribution against 
C  would have been awarded on that 
basis.

Illustration .Yo. 9. ( Equitable shares
previously established by court).

A  sues B  and U. His damages are
320,000.

A  is found 40% at fault.
B  is found 30% at fault.
C  is found .*1095, ut fault.
A. with a joint-aad-sevcral judgment 

for 50,000 against B  und C . collects 
the whole amount from B.

On proper morion to the court, R 
is entitled to contribution from (1 in 
tip* amount, o f 33,000.Illustration .Vo. 10. (Equitable shares
not established'

A  j u c s  U. H is dumuges are 320.000.
A  is found 40% at fai.lt.
B  is found 60% ut fault.

L a w  R e v ie w  C o m m e n ta r ie s

C o n t r ib u t io n  a m o n g  to r t - f e a s o r s  In 
W a s h in g to n :  1381 T o r t  R e fo rm  Ae.l. f>7 
Wn. LP. 479.

L ib r a r y  R e fe r e n c e s

Contribution C=5. C .J.S . Cmuributiou $ 11.

S e c tio n  6. [ E f f e c t  o f R e le a s e ]
A  release, covenant, not to sue, or sim ilar agreement entered into by a 

claim ant and a person liable discharges that person from all liability for 
contribution, but. it does not discharge any other persons liable upon the 
same claim  unless it  so provides. However, flu* claim  of tlm releasing person 
against other persons is reduced by rhe amount o f the released person's 
equitable share o f the obligation, determined iu accordance witli the provi­

sions of Seetlon 2.
C o m m is s io n e r s ’ C o m m e n t

Effect uf rule-MB on liabilit// uf other turtfensurn. T h e  provision tlmt 
releuse of one tortfeasor does not 
rcleu.se rhe others uuless the release 
so provides is tukeu from the l'niform 
Contribution Among Tortfeasors A ct 
(1055). It is a common statutory 
provision.Effect nf release un rii/ht nf con­tribution. T im  question of tlm con­
tribution righrs of tortfeasors a  und 
H uguiust tortfeasor C , who settled 
aud obtaiued u release or eove.iunt uot 
to sue admits of three answers: ( I )  
A  aud B are still able In obtain con­
tribution against (?, despite the re­
lease, (2 ) \  uitil 11 ure not. entitled 
to eontribui.ou uuless the release was 
given not in good faith hut. hy way 
of collusion, and (,'i) the plaintiff's 
total claim is reduced hv the propor­
tionate share o f ( ’, Knell of the three 
solutions Inis substantial disadvantages, 
vet cue!i Ims been adopted in one of 
tho uuiforui acts. T h e  first solution wus

adopted hy rhe I S O  l'niform Contribu­
tion tel. Its disadvantage is that it 
discourages settlements: a tortfeasor 
Ims no incentive to settle if he re- 
muins liable for cimt.rihiitiuu. Th e  
sccoud solution was adopted hy the 
11)55 Contribution Act. While it the­
oretically encourages settlements, it 
limy lie unfair to the other defendants 
und if the good-faith requirement is 
conscientiously enforced settlements
may he iliscoe* ged.

Th e  third soi.itiun is adopted in this 
Section. Although it may Imve some 
tendency to discourage u clniiimur from 
entering into a settlement, this solu­
tion 11 I'uiriy bused uu the propor­
tional! -fault principle.“IIischnrncs . . . from nil tiu-hilitii fiir contribution.” A reallo­
cated share o f irate rihiiliou. tut pro­
vided in Section 2 (d ), mines williili 
I lie inclining of this phrase, and the 
discharge uf the released |ierson under 
this Section applies tu tliut liability
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COM PA
as well. Since the claim is r 
by the amount nf rhe released p 
equitable share, the increased . 
of that share as a result of r 
allocation is charged against t 
leasing person.Illustration Xa. It. (E ffe c t  
lease).

A  wus injured through the c 
rent negligence of I). C' and D. 
damages nre 320,000. A  settle:
B for 32,000.

The  trial produces tho followi. 
salts:

A, 40% at fault (equitable
35.000)

B, 30% at fault ‘.equitable
56.000)

C, 20% at faait (equitable
34.000;

P, 10% at fault (equirahle
f.-.OOO)
A's claim is reduced by B ’s eq : 

share (36,000). He is award 
judgment against C  and E . m 
them jointly and severally I in!.'.
33.000.

Their equitable shares of the ,v 
tiou ar“ 34,000 and 32,000 respec: Illustration Vo. /2. Release p 
tortfeasor: another's share is t 
Icctible).

Same facts as in Illustration X
It is now found that D's aba

52,000 is uncollectible. I.'pon p 
motion to the court that m u :  
reallocated as follows:

A's equitable share is increase,! 
(his own proportionate fault), pi.. 
(B ’s proportionate fault), or 51.5;

C 's equitable share is increased b 
or 5444.Immunities. The  problem o 
wrongdoer who is entitled to a ! 
immunity could be tteated like a 
leased tortfeasor in rhis Section— 
him to the action ro determine 
equitable share of the obligation 
subtract it from the amount of 
claimant’s recovery. But this u 
unfairly cast the whole loss on 
claimant. Th is might be adjuste- 
spreading the immune party’s oh

Law  Rev

C om plex i t ie s  of O k la h o m a 's  pro 
t io n n te  se v e ra l  l iab il i ty  d o c t r in e  of  c 
p a r a t iv e  n e g l ig e n c e —is produ-'t.n ltab 
n e x t?  W il l iam  J .  McNichols.  1.1
1..Rev. 195 (ISS2).

Libr
Release 0 2 1 ).

Section 7. [U niform ity  of Appllc:
T h is  A ct shall bn applied mid 

purpose tu make uniform the !u< 
aiuung states enacting it.
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as well. Since tlic claim i* reduced 
by ti.c amount of the released person's 
equitable share. the incrcnscil nmntiar 
of that share as a result of the re­
allocation is charged against the re­
leasing iicrsou.Illustration .Vo. 11. (E ffe c t  of re­
lease).

A  was injured through the concur­
rent negligence of H, C  and D. His 
datnuges are #20,000. A settles with 
U for 32.0011.

Th e  trial produces the following re­
sults:

A. -40% at fault (equitable share,
$S.t>00)

B. .'10% at fault (equitable .share,
58,0001

O, 20% ar fault (equitable share, 
S-J.OCO)

D. 10% at fault (equitable share,
52,000)
A's claim is reduced hy B ’s equitable 

share (58,000), lie  is awarded a 
judgment agaiasc C  and D. making 
them jointly and severally i.'.ible for 
#G.;!00.

The ir  equitable shares of the obliga­
tion are $-1,000 and $2,000 respectively. Illustration Vo. 12. Release to one 
tortfeasor; another's share is uncol­
lectible).

Same facts as Illustration No. 11.
It is now found that D's share of 

$2,000 is uncollectible. Upon proper 
motion to the court that share is 
reallocated as follows:

A's equitable share is increased by »(, 
(his own proportionate fault), plus % 
(B 's proportionate fuult), or $1,356.

C ’s equitable share is increased by %, 
or $+1-1.Immunities. The  problem of a 
wrongdoer who is entitled to a legal 
immunity could be treated like a re­
leased tortfeasor in this .Section—join 
him to the action to determine his 
equitubie shore of the obligation and 
subtract it from the amount of the 
claimant’s recovery. But this would 
unfairly cast the whole los3 on the 
claimant. Th is might be adjusted by 
spreading the immune party's obliga­

tion among nil of the parties at fault, 
including the claimant, as in Subsection 
2 (d ). C u t this same result, is nlso 
accomplished by leaving the immune 
party out of the action altogether; 
a far easier and simpler solution. Th is 
A ct therefore oiakes uo provision for 
immunities. It must be borne in miud, 
however, that some states treat some 
immunities as not applying to a suit, 
for contribution. Th is raises different 
problems, which can he handled under 
third-party practice.Worker's compensation. Au injured 
employee who bus received or is en­
titled to worker's compensation hono­
urs from his employer may ordinarily 
bring a tort action against a third 
party, such as the manufacturer of the 
machine that injured him, and recover 
for Ids injury in full. L'nder the rule 
in most states, the defendant, is not 
entitled to contribution from the em­
ployer, even though the employer wu.s 
negligent in maintaining the machine 
or instructing the employee ir. its use. 
Th is  earring of the whole loss on flic 
iort defendant may be unfair and 
greatly iu need of legislative adjust­
ment. Ir is so affected by the policies 
underlying the worker's compensation 
systems, however, and these policies 
vary so substantially iu the several 
states that it was felt inappropriate 
to include a section on the problem 
in n uniform net.

Several solutions arc possible. Thus, 
contribution against the employer may 
ha provided for. O r the recovery by 
the employee may be reduced by the 
proportionate share of the employer. 
O r the amount of that proportionate 
shure may be divided evenly betweea 
the employer and employee, so that 
the compensation system hears respon­
sibility for ir. Provision also needs 
to be made for the relation of the 
tort defendant to the compensation 
benefits. In any "vent, contributory 
negligence on rhe pnri of the employee 
will coino within the scope of this 
A ct and will uffect the amount of re­
covery.

L a w  R e v ie w  C o m i r m ta r i e s

C om p lex i t ie s  of O k la h o m a 's  p ropor-  C o n t r i b a ' l o n  a m o n g  to r t - f e a s o r 3 In 
ttor.a' .e se v e ra l  l iab i l i ty  d o c t r in e  of  co m -  W a s h in g to n .  I'JXl T o r t  Keform Act. 37
a u r a i i v e  neg l ig en ce— is p ro d u c ts  l iab il i ty  U'n . I.P. I7'J.
n e x t?  W il l iam  J .  McNichols .  33 Okl.
I-.Rev. 195 (19X2).

L ib r a r y  R e fe r e n c e s  

Release C=2!). fl.J.S. Release 5 50.
S e c tio n  7 . [ U n ifo r m i ty  o f A p p l ic a t io n  a n d  C o n s tru c tio n ]

T ills  A ct still 11 he applied und construed so us to effectuate it.-: general 
purpose to mulct) uniform  the law with respect to the subject of this Act 
among states fu n d in g  it.
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S e c tio n  8 . [Short Title]
This Act may ho cited as tho l'niform Comparative Fault. A t .

S e c tio n  9 . [ S e v e r a b i l i ty ]If -%ay provision of this Act or application of It to any person or circum-
statfaw is held invalid, tho invalidity docs not affect other provisions or 
applications of tho Act that can be given effect without tne invalid provision 
or application, und to this end the provisions of this Act are severable.

S ec tio n  10. [P ro sp e c tiv e  E ffe c t of A ct]
This Act applies to all [claims for relief] [causes of actionl accruing after

its effective date.
S e c t io n  I I .  [R e p e a l ]

The following acts and parts of acts are repealed:

C o m m is s io n e r s ’ C o m m e n t

A  state tlmt Ims adopted either of Article 2 of the L'niform Commercial
the two L'uiform Contribution Among Code, but it may Imve tlm effect of
Tortfeasors A cts  will of course plan slightly modifying some of the Com-
to reppal it. Th is  is also true of other nients to §8 -314 to 2 -? '6  and 2-713
statutory provisions on contribution on proximate cause and the effect of
for tortfeasors. contributory fault.

Th is  A ct does nut necessitate any 
changes in the statutory language of

U N I F O R M  CONFLICT

Tabic o/ JurlnditUiOt
Jur isd ic t ion Laws

W ish ing  ten ................... 1 .1933 , c. 152 '

T h e  U n ifo rm  C onf l ic t  of  L a w s-  
ta t l o n s  A ct  v a s  a p p ro v e d  by the  
t lona l  C o n fe ren ce  of C o m m is s io n s  
U n ifo rm  S t a t e  L . 'w s in  1382. I t  \va 
signed  tv rep lace  tn e  U n i fo rm  S t a t .  
L im i ta t io n s  on F o re ig n  C la im s

Commissli
Traditionally, statutes of Ifmitar 

laws, for conflict of laws purpu»«- 
tlic forum state’s laws were upph 
stantive effect of determining whir 
delay-proue plaintiffs, or by their 
limitation periods, inevitably occurr> 

One consequence wus tliur rhe : 
tions" to the "genera! rule." Tlw  
any limitation period tlmt was "ha 
death uct, tlmt created the cause or 
ty rrat" tlmt treated a limitations > 
cificclly to the sort of claim sued 
ployed. See (irosstnan. Statures of 
ern Anulysis. 1HMU Arix.Sr.I,..!. !.

Another consequence was tiiat a 
called "borrowing statutes" which ?• 
cation of a limitation period other 
of the cause nf action occurred iu • 
borrowing stututes ore often di'fic, 
the source of considerable judicial cm 

In 11)37 the Conference promulgate 
cign Claimo A ct  which was designed 
achieved no general >• [option, and w. 
d'ffieulty witli it wus irs abrupt bars 
(. oviding simply tiiat the governing .. 
state "where the eluim accrued." sin 
period—"whichever liars the claim." 
present committee was set up to d: 
ute." The  consensus wus that limit 
character, like other luws that at'te 
serted.

U N IFO R M  C O N F L I C T  C

•1G

Sec.
1. Deflniliuns.
2. ttunflict nf f.aws: l.lmitaticn l»i

rimls.
3. Kules A pplica tde  lo  Ciutipii'gilinti

Limitation IVrind.
4. Unfairness.
3. Kxlxltng und Future Claim-.:.

9 I. Definitions
As used lit th is | Act |:
II) "Claim" means a right '.I' ticr| 

or proceeding and im-lmles a rigid id
(2) "Stale" means a state. n,ium 

United Ctales, tin- U islrict i<f iv in m  
foreign coiinlry. o r  a pn lit'nd  -andii



M E M O R A N D U M

Memo: November 14, 1985
T o : Hayden Kayden

From: Representative Max Gruenbecg

Re: David S. Carter's letter on IB 368, the Uni form Comparative Fault
Act

Enclosed please find a letter from Anchorage attorney David S. Carter on HB 
368, the Uniform Comparative Fault Act. Please place it in the official 
committee file.

Also enclosed are seven copies of his letter. Please place them in each 
committee member's file.

Thank you.



State of Alaska
H O U S E  H E A L T H .  E D U C A T I O N  

A N D  S O C I A L  S E R V I C E S  
(Co-Chairm an)

H O U S E  J U D I C IA R Y  
H O U S E  C O M M U N IT Y  A N D  

R E G IO N A L  A F F A IR S

C O M M I T T E E S

914 C L A Y  C O U R T  
A N C H O R A G E ,  A L A S K A  99503 

(907) 276-6844

P O U C H  V 
J U N E A U , A L A S K A  9981 I 

(907) 465-4968

Representative M ax F. G ruenberg, Jr.
District 11 

Spenard, U pper M idtown A nchorage

November 5, 1985

David S. Carter
420 East 56th Avenue, A

Anchorage, Alaska 99518

Re: IB 368

Dear David:

Many thanks for your thoughtful and well researched letter of October 30 
concerning the Uniform Comparative Fault Act. I very much appreciated your 
clearing up whether non-parties would have their fault adjudicated.-

Your letter definitely sets the issue to rest and is an important addition 
to the record.

I sent a copy of your October 30 letter to each ccnmittee member personally 

and also have sent the original to the House Judiciary Committee staff 
counsel, Hayden Kayden, to put with the other official committee file. I 
have also asked him to put an additional copy of your letter in each 
committee members' bill file— it is that important. I want to be sure that 
each committee member understands what you are saying.

Please keep in touch. You probably have received m y  letter sent to all 
interested parties after the hearing. I think a lot of work needs to be 
done on this legislation and am willing to talk with you and other 
interested attorneys so that we can iron out the kinks and see if there is 
sufficient interest from a broad-based section of the bar for us to adopt 
this legislation.

Please get in touch with me at your earliest convenience.

C o r d i a l i v .

Gruenberg, Jr
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D a v i d  S. C a r t e r
4 2 0  E. 5 6 t h  A v e n u e ,  A
A n c h o r a g e ,  A K  9 9 5 1 8

O c t o b e r  30, 1 9 8 5

H o u s e  J u d i c i a r y  C o m m i t t e e  

A t t n :  R e p r e s e n t a t i v e  M a x  G r u e n b e r g
1 0 2 4  W. S i x t h  A v e n u e  
A n c h o r a g e ,  A K  9 9 5 0 1

D e a r  R e p r e s e n t a t i v e  G r u e n b e r g :

D u r i n g  m y  t e s t i m o n y  b e f o r e  t he  J u d i c i a r y  C o m m i t t e e  h e r e  

in A n c h o r a g e  on  O c t o b e r  25, 198 5,  I i n d i c a t e d  to the  C o m m i t t e e
t h a t  I w o u l d  l o o k  i n t o  t h e  q u e s t i o n  o f  w h o s e  f a u l t  w o u l d  be
a p p o r t i o n e d  u n d e r  H o u s e  B i l l  368, th e U n i f o r m  C o m p a r a t i v e  F a u l t  
A c t .  W h i l e  I s p o k e  w i t h  y o u  o n  t he  p h o n e  a f t e r  m y  t e s t i m o n y  on 
th e 2 5 th , I w a n t e d  to p u t  m y  c o m m e n t s  d o w n  in w r i t i n g  for t h e  
b e n e f i t  of o t h e r  C o m m i t t e e  m e m b e r s  a n d  t h e  L e g i s l a t u r e .  It is 
m y  h o p e  t h a t  y o u  ca n i n c l u d e  t h i s  l e t t e r  in th e r e c o r d  so  t h a t  
t h e r e  w i l l  n o t  b e  a n y  c o n f u s i o n  as to w h o s e  f a u l t  is a p p o r t i o n e d  

u n d e r  the U n i f o r m  C o m p a r a t i v e  F a u l t  A c t .

P u r s u a n t  to § 0 9 . 1 7  .020 ( a )(2), a s  c o n t a i n e d  in H o u s e
B i l l  368, t h e  t o t a l  f a u l t  o f  a l l  o f t h e  p a r t i e s  to  e a c h  c l a i m  is 

a l l o c a t e d  a m o n g s t  e a c h  c l a i m a n t ,  d e f e n d a n t ,  t h i r d - p a r t y  
d e f e n d a n t ,  a n d  p e r s o n s  w h o  h a v e  b e e n  r e l e a s e d  f r o m  l i a b i l i t y  
u n d e r  §09. 17 .06 0. T h e  N a t i o n a l  C o n f e r e n c e  o f  C o m m i s s i o n e r s
C o m m e n t  on t h i s  s e c t i o n  s t a t e s  th e f o l l o w i n g :

T h e  l i m i t a t i o n  to p a r t i e s  to t h e  a c t i o n  
m e a n s  i g n o r i n g  o t h e r  p e r s o n s  w h o  m a y  h a v e  
b e e n  a t  f a u l t  w i t h  r e g a r d  to t h e  
p a r t i c u l a r  i n j u r y  b u t  w h o  h a v e  n o t  b e e n  
j o i n e d  as p a r t i e s .  T h i s  is a d e l i b e r a t e  

d e c i s i o n .  It c a n n o t  b e  t o l d  w i t h  
c e r t a i n t y  w h e t h e r  t h a t  p e r s o n  w a s  
a c t u a l l y  a t  f a u l t  or w h a t  a m o u n t  o f  f a u l t  
s h o u l d  b e  a t t r i b u t e d  to h i m ,  or w h e t h e r  

h e  w i l l  e v e r  b e  s u e d ,  or w h e t h e r  t h e  

s t a t u t e  of l i m i t a t i o n s  w i l l  r u n  o n  h i m ,  
et c .  A n  a t t e m p t  t o  s e t t l e  t h e s e  m a t t e r s  

in a s u i t  t o  w h i c h  h e  is n o t  a p a r t y  
w o u l d  n o t  b e  b i n d i n g  o n  h i m .  B o t h
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p l a i n t i f f  a n d  d e f e n d a n t s  w i l l  h a v e  
s i g n i f i c a n t  i n c e n t i v e  for j o i n i n g  
a v a i l a b l e  d e f e n d a n t s  w h o  m a y  b e  l i a b l e .
T h e  m o r e  p a r t i e s  j o i n e d  w h o s e  f a u l t  
c o n t r i b u t e d  to t h e  i n j u r y ,  t h e  s m a l l e r  

t h e  p e r c e n t a g e  of  f a u l t  a l l o c a t e d  to e a c h  
of t h e  o t h e r  p a r t i e s ,  w h e t h e r  p l a i n t i f f  

or d e f e n d a n t .

I t r u s t  t h a t  th is  l a n g u a g e  r e s p o n d s  to y o u r  q u e s t i o n  as 

r a i s e d  d u r i n g  m y  t e s t i m o n y  c o n c e r n i n g  th e a l l o c a t i o n  of f a u l t  

u n d e r  H o u s e  B i l l  368. I a p p r e c i a t e  h a v i n g  h a d  th e o p p o r t u n i t y  
to s p e a k  b e f o r e  t h e  C o m m i t t e e  on O c t o b e r  2 5 t h  a n d  I h o p e  t h a t  
p r o p o s e d  l e g i s l a t i o n  will  b e  g i v e n  s e r i o u s  c o n s i d e r a t i o n  as its  
e n a c t m e n t  is l o n g  o v e r d u e .

V e r y  t r u l y  y o u r s ,

H U G H E S ,  T H O R S N E S S ,  G A N T Z ,
P O W E L L  & B R U N D I N

J .
By:

D a v i d  S. C a r t e r

D S C :ma k
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TO: Members, Torts, Tax a nd Probate Sections

FROM: Deborah O'Regan, Execut ive D i r e c t o r ^ ^ C ) ! ^ ---

RE: Hearings on House Bills in A nchorage

DATE: October 22, 1985

Representative  Max G r u e n b e r g  has informed us that t here will 
be hearings on Friday, O c t o b e r  25 at the Legislative Inform a t i o n  
Office, 6th an.l "K" Streets, at 10:00 a.m. on the following 
b i l l s :

HB 368 - Uniform C o m p a r a t i v e  Fault Act 

HB 408 - Uniform S i m u l t a n e o u s  Death Act 

HB 356 - Assignment of G r o u p  Life Insurance Policies 

HB 358 - Non-Probate Transfers

If you are interested in testifying or would like m o r e  
information, contact M a x  Gruenberg at 276-6844 or his 
le gislative  assistant, C h r i s  C lark at 276-3240.



C I T I Z E N S  C O A L I T I O N  ON TORT REFORM,  I N C .

One o f  t h e  g r a v e s t  p r o b l e m s  - f a c i n g  i n d i v i d u a l s ,  g o v e r n m e n t s  a n d  
b u s i n e s s e s  i n  A l a s k a  t o d a y  i s  t h e  d r a m a t i c  r i s e  i n  l i a b i l i t y  
p r e m i u m s .  A t  t h e  p r e s e n t  t i m e  t h e  p r o b l e m  i s  c o m p o u n d e d  b y  a 
v a r i e t y  o f  - f a c t o r s .  W h i l e  i n s u r a n c e  p r e m i u m s  a r e  b e i n g  
i n c r e a s e d ,  many  i n s u r a n c e  c ompan  i o s  a r e  p u l l i n g  b a c k  -from 
s e r v i c i n g  p o l i c i e s  i n  A l a s k a .  T h e  r i s k s ,  e s p e c i a l l y  i n  t h e  B u s h ,  
a r e  t o o  g r e a t .  L e g i s l a t i v e  r e m e d i e s  a r e  n e e d e d .  F o l l o w i n g  i s  a 
s umma r y  o f  p r o p o s a l s  f r o m  t h e  C I T I Z E N S  C OA L I T I O N  ON TORT REFORM 
I N C .

1. CAP NON-ECONOMIC AWARDS

N o n - e c o n o m i c  a w a r d s  c o m p e n s a t e  a v i c t i m  f o r  p a i n  a n d  
s u f f e r i n g ,  l o s s  o f  c o n s o r t i u m  a n d  o t h e r  i n t a n g i b l e  l o s s e s .  
A c a p  w i l l  e s t a b l i s h  c o n s i s t e n c y  a n d  r e s u l t  i n  p r e d i c t a b l e  
i n s u r a n c e  p r o g r a m s .  We s u g g e s t  a ma x i mum awa r d  o f  $250,000.

A r e c e n t  U n i t e d  S t a t e s  S u p r eme  C o u r t  d e c i s i o n  a l l o w e d  
C a l i f o r n i a  t o  i mp o s e  a l i m i t  o f  $258,080.

MANDATE STRUCTURED SETTLEMENTS

S t r u c t u r e d  s e t t l e m e n t s  p r o v i d e  f u t u r e  p a y m e n t s  t o  t h e  v i c t  ir 
e q u a l  t o  t h e  t o t a l  a w a r d .  T h e  f u t u r e  p a y m e n t s  ar*> 
c o n s  i s  t en t w i t h  t h e  v i c  1 1 m ' s 1o s s .

3.  D I S C LOSE  COLLATERAL INCQME SOURCES

J u r i e s  c u r r e n t l y  a r e  n o t  a l l o w e d  t o  know when  a v i c t i m  h a s  
i n s u r a n c e  c o v e r a g e  a n d  h a s  a l r e a d y  b e e n  c o m p e n s a t e d .  
A c c o r d i n g l y  t h a t  c o v e r a g e  i s  i g n o r e d  i n  . j u r y  a w a r d s .

4.  SET A S L I D I N O  SCALE OF ATTORNEY' S CONT INGENT FEES

A s l i d i n g  s c a l e  w i l l  i n c r e a s e  t h e  p r o p o r t i o n  t o  t h e  v i c t i m  
a s  t h e  amoun t  o f  t h e  a w a r d  i n c r e a s e s .  C u r r e n t  p r a c t i c e  
a l l o w s  an a t t o r n e y  a s e t  p e r c e n t a g e  i i  r e s p e c t i v e  o f  t h e  
amo u n t  o f  t h e  a w a r d .

Th e  C a l i f o r n i a  s l i d i n g  s c a l e  h a s  b e e n  u p h e l d  a s  
c o n s t  i t u  t i o n a l .

5.  MOD I FY  JO I NT  AND SEVERAL L I A B I L I T Y

S e v e r a l  l i a b i l i t y  w i l l  a p p o r t i o n  r e s p o n s i b i l i t y  i n  
a c c o r d a n c e  w i t h  d e g r e e  o f  f a u l t .  U n d e r  c u r r e n t  p r a c t i c e  o f  
J o i n t  a n d  S e v e r a l  l i a b i l i t y ,  a n y o n e  a t  f a u l t  may be  s u b j e c t  
t o  t h e  t o t a l  1i a b i 1 i t y .

1



R EQUI RE I T E M I Z A T I O N  OF ALL JURY ALJARPS

The j u r y  s h o u l d  make i t s  awar d  t o r  damages  w i t h  s p e c i f i c  
amo u n t s .  Damages w i l l  be i t e m i z e d  so as  t o  r e f l e c t  t he  
m o n e t a r y  d i s t r i b u t i o n  among e c o n om i c  l o s s e s ,  n o n-e c o n om i c  
l o s s ,  f u t u r e  l o s s e s ,  p a s t  e x p e n s e s  and o t h e r  l o s s e s  as 
a p p 1 i c a b l e .

S i m i l a r  l e g i s l a t i o n  has  been  a d o p t e d  by t he S t a t e  o f  
I l l i n o i s  i n  May o f  1985.

7. ABOLISH RULE 32

T h i s  e l i m i n a t e s  an a d d i t i o n a l  e x p e n s e .  C u r r e n t  p r a c t i c e  
a l l o w s  j u r i e s  t o make an awa r d  f o r  damages  w h i c h  i n c l u d e s  
a t t o r n e y ' s  f e e s .  Under  R u l e  32, t he  c o u r t  can add up t o  10% 
o f  t he  awa r d  f o r  a t t o r n e y ' s  f e e s .  (An a t t o r n e y  c an  c l a i m  
and r e c e i v e  up t o 10% o f  t he  s e t t l e m e n t  e v en  i f  t he  c a s e  
do e s  n o t  go t o  c o u r t . )

8. MODIFY PREJL JGEMENT INTEREST

I n t e r e s t  s h o u l d  a c c r u e  f r om t he  t i me  o f  awa r d  or  f i r s t  o f f e r  
o f  se 111 ernen t . C u r r e n t  pr  ac t i ce a l l o w s  f  o r  i n t e r e s t  t o  
a c c r u e  f r om t i me  o f  o c c u r a n c e .  T h i s  w i l l  e l  i m i n a t e  an 
u n r e a s o n a b l e  e x p e n s e .

3. REN I SE WRONGFUL DEATH STATUTE

A cap on w r o n g f u l  d e a t h  awa r ds  whe r e  h e r e  are  no  l e g a l  
d e p e n d e n t s  w i l l  e l  i m i n a t e  u n r e a s o n a b l e  e x p e n s e s .  The 
max imum b e n e f i t  p a y a b ' e  f o r  w r o n g f u l  d e a t h ,  i n  i n s t a n c e s  of  
no s u r v i v i n g  depen  de/KlTs, s h o u l d  be 1 i mi t e d  t o  $25 •-•00.

S i m i l a r  l e g i s l a t i o n  e x i s t s  i n  M o n t a n a .

10. PUN I T I NE  DAMAGES

Awards  f o r  p u n i t i v e  damages  s h o u l d  a c c r u e  t o  t he b e n e f i t  o f  
s o c i e t y  as  a w h o l e ,  i e . ,  t he  S t a t e  o f  A l a s k a .

11 . S t a t u t e  o f  L i m i t a t  i o n s

The c u r r e n t  s t a t u t e s  o f  l i m i t a t i o n  s h o u l d  be m o d i f i e d  to 
i n s u r e  t h a t  t h e y  a r e  app l  i c a b l e  t o  a r e a s o n a b l e  t i me  
c e r t a i n .  R e c e n t  i n t e r p r e t a t i o n s  open  t he i n d i v i d u a l  t o 
l i a b i l i t y  t o  an i n d e f i n i t e  t i me  f u t u r e .  The  r e s u l t  i s  t o t a l  
u n p r e d i c t a b i 1i t y  and u n l i m i t e d  e x p o s u r e  i s  an u n i n s u r a b l e  
r i sk .



1 2 . R E Q U I R E  AN A F F I D A V I T  OF ME R I T

A s  a  c o n d i t i o n  o f  f i l i n g  a  c o m p l a i n t ,  t h e  p i  a n  t i f f ' s
a t t o r n e y  m u s t  c e r t i f y  t h e r e  i s  r e a s o n a b l e  a n d  m e r i t o r i '  : s
c a u s e  o f  f i l i n g  t h e  a c t i o n .  T h e  p i  a n t  i f f ' s  a t t o r n e y  . . u s t
c e r t i f y  t h a t  h e  h a s  c o n s u l t e d  a n d  r e v i e w e d  t h e  f a c t s  w i t h  a
c o m p e t e n t  a u t h o r i t y  a n d  h a s  d e t e r m i n e d  t h e r e  i s  r e a s o b n a b l e  
a n d  m e r i t o r i o u s  c a u s e  f o r  f i l i n g  t h e  a c t i o n .

S i m i l a r  a c t i o n  h a s  b e e n  a d o p t e d  b y  t h e  S t a t e  o f  I l l i n o i s  i n  
M a y  o f  1 9 8 5 .

1 3 . S P E C I A L  DAMAGES I N  CO U N T E R C L A IM S

E l i m i n a t e  t h e  r e q u i r e m e n t  t o  s h o w  s p e c i a l  d a m a g e s .  T h i s  
w i l l  r e q u i r e  t h e  p i  a n t  i f f ' s  a t t o r n e y  t o  b e  h e l d  t o  t h e  n a me  
s t  a n d a r d  o f  c  a r e  p r i n c i p l e s  r e q u i r e d  o f  o t h e r  p r o f e  = s  i o n a 1 s .

1 4 . E X P E R T  N I T N E S S E S

S t r i c t  g u i d e l i n e s  m u s t  b e  e s t a b l i s h e d  f o r  e x p e r t  w i t n e s s  
s t a n d a r d s  i n c 1 u d  i n g  c u r r e n t  e x p e r i  e n c e , s u b s t a n t  i a 1 p o r 1 1 o n  
o f  h i s  o r  h e r  t i m e  c u r r e n t l y  i n v o l v e d  i n  t h e  p r a c t i c e  a n d  
d e m o n s t r a t i o n  o f  a  k n o w l e d g e  o J- t h e  s t a t e  o f  t h e  a r t .  
C u r r e n t l y  t h e r e  a r e  s o m e  e x p e ' t  w i t n e s s e s  w h o s e  s o l e  
p r  a c  t  i c e i s  b e i n g  a n  e  x p e r t  w i t  n s s  .

1 5 . UNTRUE A L L E G A T I O N S

L e g i s l a t i o n  i s  n e e d e d  t o  p e r m i t  a w a r d  o f  a t t o r n e y ' s  f e e s  a n d  
p a y m e n t  o f  r  e a s o n a b 1 e e x p e n s e s  f r o m  p a r  t i e s  m a k  i n g  u n t . • u e 
a l l e g a t i o n s  w i t h o u t  r e a s o n a b l e  c a u s e .

C u r r e n t l y  t h e r e  i s  n o  p r o h i b i t i o n  t u  p l a n t i f f s  m a k i n g  
a l l e g a t i o n s  w h i c h  a r e  u n t r u e .  S i m i l a r  l e g i s l a t i o n  h a s  b e e n  
a d o p t e d  b y  t h e  S t a t e  o f  111  i n o i s  i n  M a y  o f  1 9 8 5 .

1 6 . MANDATORY A R B I T R A T I O N

C o n t r a c t s  s h a l l  p r o v i d e  f o r  m a n d a t o r y  a r b i  . r a t i o n .  T h e  l a w  
s h o u l d  p r o v i d e  f o r  j u d i c i a l  r e v i e w  o f  t h e  a r b i t r a t i o n  
h e a r i n g s .  I n  t h e  e v e n t  t h e  m a n d a t o r y  a r b i t r a t i o n  i s  
s u b s t a n t i a l l y  u p h e l d ,  t h e  p a r t y  r e q u e s . i n g  t h e  j u d i c i a l  
r e v i e w  s h a l l  a s s u m e  a l l  c o s + s  a n d  f e e s  r e l a t e d  t o  t h e  a p p e a l .
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OTHER S IG N IF IC A N T  ISSUES

P r o v  ‘ s i on -for e a r l y  d i sm i s e a l  o f  un i n v o  1v e d  p ar t i e s  by
f i l i n g  an A f f i  d a v i t  o-f N o n - I n v o l v e m e n t .

R e q u i r e  r e l e a s e  o-f r e c o r d s  p r i o r  t o  t h e  i n s t i t u t i o n  o f  a 
su i t .

Ma n d a t e  a d v a n c e  n o t i c e  o f  a t  l e a s t  60 d a y s  p r i o r  t o  t he  
c a n c e l l a t i o n  o f  i n s u r a n c e  and p r o v i d e  f o r  a t i m e l y  r e t u r n  o f  
u n e a r n e d  p r e m i u m s .

R e q u i r e  d i s c l o s u r e  o f  s e t t l e m e n t  i n f o r m a t i o n  t o  l i c e n s i n g  
a u t h o r i  t y .

P r o v i d e  r e a s o n a b l e  i m m u n i t y  in a n t i - t r u s t  s u i t s ,  e x c e p t  in
t he  i n s t a n c e  o f  m a l i c e  and  p r o v i d e  p e n a l i t i e s  f o r  f r i v o l o u s  
su i t s .

Make p r o v i s i o n  f o r  r e v i e w  o f  p r o f e s s i o n a l  a c t i v i t i e s  by
p r  o f  e s  s i on a 1 s o c  i e t y .

R e q u i r e  a l l  d i s c i p l i n a r y  a c t i o n s  by  a n y  p r o f e s s i o n a l  g r o u p  
d u l y  c o n s i s t i t u t e d  t o  be r e p o r t e d  t o  l i c e n s i n g  a u t h o r i t y .

L i m i t  a p p l i c a t i o n  o f  s t r i c t  1 i ab i 1 i t y .
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D a v i d  S. C a r t e r  

4 2 0  E. 5 6 t h  A v e n u e  A 

A n c h o r a g e ,  A K  9 9 5 0 2

R e p r e s e n t a t i v e  M a x  G r u e n b e r g  

P o u c h  V
J u n e a u ,  A K  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  G r u e n b e r g :

Y o u  m a y  r e c a l l  t h a t  I s p o k e  w i t h  you s e v e r a l  m o n t h s  a g o  r e g a r d i n g  
the  c u r r e n t  l a w s  o n  c o n t r i b u t i o n  a m o n g  j o i n t  t o r t f e a s o r s .  In a 
n u t s h e l l ,  we d i s c u s s e d  h o w  t he  c u r r e n t  s t a t u t e s ,  w h i c h  p r o v i d e  
for p r o  r a t a  c o n t r i b u t i o n  a m o n g  j o i n t  t o r t f e a s o r s ,  a r e  o u t d a t e d  

in l i g h t  of A l a s k a ’s j u d i c i a l  a d o p t i o n  of p u r e  c o m p a r a t i v e  
n e g l i g e n c e  in K a a t z  v. S t a t e , 540 P . 2d 1 0 3 7  ( A l a s k a  19 75 ).  
D u r i n g  o u r  c o n v e r s a t i o n ,  y o u  a s k e d  m e  to c h e c k  to s e e  if t h e r e  
w e r e  a n y  u p d a t e d  v e r s i o n s  of c o n t r i b u t i o n  s t a t u t e s  d e v e l o p e d  by 
t h e  N a t i o n a l  C o n f e r e n c e  of C o m m i s s i o n e r s  o n  U n i f o r m  S t a t e  L a w s .  
E n c l o s e d  p l e a s e  f i n d  a c o p y  of the " U r ; f o r m  C o m p a r a t i v e  F a u l t  
A c t "  a p p r o v e d  b y  t h e  N a t i o n a l  C o n f e r e n c e  of C o m m i s s i o n e r s  o n  

U n i f o r m  S t a t e  L a w s in 1977.

W h e n  we l a s t  s p o k e ,  w h i c h  w a s  s h o r t l y  b e f o r e  y o u  l e f t  for J u n e a u ,  
y o u  m e n t i o n e d  t h a t  y o u  h a d  b e e n  a p p o i n t e d  to th e J u d i c i a r y  
C o m m i t t e e .  S i n c e  a n y  l e g i s l a t i o n  to a m e n d  A l a s k a ' s  c o n t r i b u t i o n  
s t a t u t e s  w o u l d  n e c e s s a r i l y  p a s s  t h r o u g h  y o u r  c o m m i t t e e ,  I w o u l d  
r e q u e s t  t h a t  y o u  k e e p  a c ;py of the e n c l o s e d  m a t e r i a l s  b e f o r e ,  
p u r s u a n t  to g e n e r a l  prot :ol, s e n d i n g  t h i s  c o r r e s p o n d e n c e  to my  
r e p r e s e n t a t i v e ,  w h o m  I e l i e v e  is R e p r e s e n t a t i v e  B o u c h e r .  I 
w o u l d  be  p l e a s e d  to s e e  y o u  b o t h  t a k e  an  a c t i v e  irole in 

i n t r o d u c i n g  l e g i s l a t i o n  d i r e c t e d  t o w a r d s  a b o l i s h i n g  th e i n e q u i t y  
w h i c h  p r e s e n t l y  e x i s t s  d u e  to A l a s k a ' s  j u d i c i a l  a d o p t i o n  of 
c o m p a r a t i v e  n e g l i g e n c e  b u t  its f a i l u r e  to j u d i c i a l l y  o r  
l e g i s l a t i v e l y  a d o p t  c o n t r i b u t i o n  s t a t u t e s  p a t t e r n e d  for 

c o m p a r a t i v e  n e g l i g e n c e  j u r i s d i c t i o n s .

B a s i c a l l y  I am  in f a v o r  of a d o p t i n g  the U n i f o r m  C o m p a r a t i v e  F a u l t  

A c t  in its e n t i r e t y . N a t u r a l l y ,  t h e r e  m a y  w e l l  b e  p o r t i o n s  of

F e b r u a r y  1 9 , 1985
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th e  A c t  w h i c h  w o u l d  g e n e r a t e  d e b a t e .  F o r  i n s t a n c e ,  §2(d) c a l l s  

for t h e  r e a l l o c a t i o n  of a n y  a m o u n t  u n c o l l e c t i b l e  f r o m  o n e  p a i c y  
a m o n g  t he o t h e r  p a r t i e s ,  i n c l u d i n g  a c l a i m a n t  at  fa ul t,  a c c o r d i n g  

to t h e i r  r e s p e c t i v e  p e r c e n t a g e s  of f a u l t .  I s u s p e c t  t h a t  th e 
p l a i n t i f f ' s  b a r ,  a n d  a n u m b e r  of o t h e r  i n d i v i d u a l s ,  w i l l  f e e l  

t h a t  it is i n e q u i t a b l e  to r e q u i r e  an i n j u r e d  p l a i n t i f f  to s h a r e  
t h e  b u r d e n  of a n  i n s o l v e n t  d e f e n d a n t  w i t h  t he o t h e r  d e f e n d a n t s  to 

the a c t i o n .

C l e a r l y ,  t h e r e  is r o o m  f o r  d i s a g r e e m e n t  h e r e .  M y  o w n  p e r s o n a l  

o p i n i o n  is t h a t  t h e  A c t ' s  t r e a t m e n t  of th is  s i t u a t i o n  is the m o s t  
e q u i t a b l e .  If a p l a i n t i f f  is no t at f a u l t ,  he o r  s h e  w i l l  n o t  b e  
a f f e c t e d  by t h e  r e d i s t r i b u t i o n  of an  i n s o l v e n t  j o i n t  t o r t f e a s o r ' s  
o b l i g a t i o n s .  W h e r e  a p l a i n t i f f  h a s  b e e n  f o u n d  to h a v e  b e e n  
e o n t r i b u t o r i l y  n e g l i g e n t ,  h e  o r  s h e  w i l l  o n l y  b e  r e q u i r e d  to b e a r  
th e  b u r d e n  of a d e f e n d a n t ' s  i n s o l v e n c y  p r o p o r t i o n a t e l y  to the 
p l a i n t i f f ' s  o w n  f a u l t .  T h e  s a m e ,  of c o u r s e ,  is t r u e  of the 
r e m a i n i n g  s o l v e n t  d e f e n d a n t s .  T h e  k e y  w o r d  r e g a r d i n g  th e U n i f o r m  

C o m p a r a t i v e  F a u l t  A c t  is " e q u i t y . "

In sum, it is m y  h o p e  t h a t  t h e  L e g i s l a t u r e  w i l l  b e  a b l e  to a m e n d  
A l a s k a ' s  C o n t r i b u t i o n  ' c a t u t e s  to a m e l i o r a t e  th e c u r r e n t  i n e q u i t y  
d u r i n g  t h i s  s e s s i o n .  T h e  A c t  is p r o s p e c t i v e  a n d  w o u l d  n o t  a f f e c t  
c a u s e s  of a c t i o n  a c c r u i n g  p r i o r  to the  d a t e  of th e  A c t ' s  
i m p l e m e n t a t i o n .  I w o u l d  a l s o  l i k e  to r e f e r  y o u  to t he  p r i m a r y  
c a s e  in A l a s k a  w h i c h  d i s c u s s e s  th e c u r r e n t  s i t u a t i o n  r e g a r d i n g  
c o m p a r a t i v e  n e g l i g e n c e  a n d  p r o  r a t a  c o n t r i b u t i o n .  A r c t  ic 
S t r u c t u r e s ,  In c.  v. W e d m o r e , 6 05  P . 2d 4 2 6  ( A l a s k a  1979 ) s h o u l d  b e  
r e a d  in its e n t i r e t y .  T h e  c o u r t  in A r c t i c  S t r u c t u r e s  d e f e r r e d  to
th e L e g i s l a t u r e  the r e s p o n s i b i l i t y  of a d o p t i n g  c o n t r i b u t i o n
s t a t u t e s  c o n s i s t e n t  w i t h  the a p p l i c a t i o n  of  c o m p a r a t i v e
n e g l i g e n c e .  I w o u l d  a l s o  d i r e c t  y o u r  a t t e n t i o n  to C h i e f  J u s t i c e  

B o o c h e v e r ' s  ( n o w  N i n t h  C i r c u i t  J u d g e )  d i s s e n t i n g  o p i n i o n  in the 
A r c t i c  S t r u c t u r e s  c a s e  a n d  the  A m e r i c a n  M o t o r c y c l e  A s s o c i a t i o n  

c a s e  c i t e d  t h e r e i n .

I w i s h  t h a t  I c o u l d  h a v e  p r o v i d e d  a m o r e  c o m p l e t e  b r i e f i n g  f o r  
y o u  a t t h i s  t i m e  b u t  my w o r k l o a d  h a s  p r e v e n t e d  t h a t

d e v e l o p m e n t .  I s h o u l d  n o t e  t h a t  t h e s e  m a t e r i a l s  a r e  n o t  b e i n g  
s e n t  o n  b e h a l f  of  m y  e m p l o y e r ,  H u g h e s ,  T h o r s n e s s ,  G a n t z ,  P o w e l l  & 
B r u n d i n ,  n o r  d o  I p u r p o r t  to r e p r e s e n t  a n y o n e ' s  o p i n i o n  o t h e r  

t h a n  m y  own . H o w e v e r ,  I am c l e a r l y  n o t  a l o n e  in r e c o g n i z i n g  t h a t  
o u r  c o n t r i b u t i o n  s t a t u t e s ,  f o u n d  at A . S. 0 9 .’ .010, e t  s e q . , n e e d
u p d a t i n g  to r e f l e c t  A l a s k a ' s  a d o p t i o n  of c o m p a r a t i v e  

n e g l i g e n c e .  If yo u,  o r  a n y o n e  e l s e  in t h e  L e g i s l a t u r e  h a v e  a n y  
q u e s t i o n s  r e g a r d i n g  t h i s  m a t t e r ,  p l e a s e  feel fre e to c a l l  o n  
me. I w i l l  d o  m y  b e s t  to a d d r e s s  s u c h  i n q u i r i e s .  O n c e  a g a i n ,  I 
w o u l d  h o p e  t h a t  we c a n  g e t  s o m e t h i n g  p a s s e d  ' h i s  s e s s i o n  s i n c e  
t h e r e  is a t w o - y e a r  s t a t u t e  of l i m i t a t i o n s  o n  t o r t  a c t i o n s  a n d  
t h e r e f o r e  a n y  L e g i s l a t i o n  p a s s e d  t h i s  y e a r  w o u l d  n o t  t a k e  f u l l  
e f f e c t  u n t i l  1 9 8 7 ,  u n l e s s  o f  c o u r s e  we look, i n t o  m a k i n g  the 

/ ^ s t a t u t o r y  r e v i s i o n s  e f f e c t i v e  s o o n e r .



Represen tative Max Gru enberg 
February 19, 1985 
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Thank you for your attention to this matter.

Yours very truly,

/ I  ■

David S. Carter

Enclosure
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February 28, 1985

Representative Max Gruenberg 
State Capitol, Pouch V 
Juneau, AK 99811

Attn: Dave Donley

Dear Max:

Enclosed you will find material on the Uniform Comparative 
Fault Act. I spoke with Dave regarding this. I am requesting 
your support for the introduction of this measure in this 
session of the Legislature.

I am writing you on behalf of a subcommittee of the Alaska 
Defense Counsel. On several prior occasions, when the Alaska 
Supreme Court was confronted with the question of the 
allocation of damages among defendants in a comparative 
negligence case by using their comparative fault, they referred 
the matter to the Legislature. This is a situation which is 
p a r ticular ly unfair in those circumstances where one of two or 
more defen dants is insolvent. The Uniform  C o mpa rative Fault 
Act would, I believe, correct this situation. While on the one 
hand it preserves to the pl aintiff the right of joint and 
several liability, i.e. collecting all of his or her judgment 
from one defendant, it permits reapportionment of the insolvent 
defendant's portion of the liability as between negligent 
defendants and com paratively negligent plaintiffs, thereby 
causing all to bear their fair share.

On behalf of the A la ska Defense counsel, I would like to 
recommend this Act in its present form as a solution to a very 
unfair situation. I have enclosed a copy of the Act and some 
background material.



Representative Max Gruenberg 
February 28, 1985 
Page -2-

LYNCH, FARNEY a n d  CROSBY

If it is possible to have this act introduced this year and 
acted upon in this session, I believe that I can generate 
sufficient support to speak in favor of it. If necessary, I 
believe that we can obtain testimony and/or written support 
from the Commissioners on Uniform Laws.

If you have any questions, please do not hesitate to contact 
me.

Very truly yours,

and CROSBY

Timothy M. Lynch

TML/vmd/7
Enclosures

FARNEY



The Law Firm of
{ '̂ y Sehaible. Staley. DeLisio & Cook. Inc

M a y  1. 1985
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Representative Max F. Gruenberg, Jr 
State of Alaska 
Pouch V
JuneeiU, AK 99811

<.rrj»'»n L \nungmuii
T im oihv J . Lam b

O f  (!oun«4*l: 
U i l i u m  \ .

Re Uniform Comparative Fault Act

Dear Representative Gruenberg:

Thank you for your" letter of April 18, 1985, along with the 
enclosed copy of the introduced legislation.

I agree with your observation that the chances of legislation 
being enacted are better if the bill remains unchanged. On 
that note, I thought you might be interested in the enclosed 
editorial from the April 12, 1985 edition of the Los Angeles 
Times. I believe California has passed the Uniform Comparative 
Fault Act, but I am not certain. Perhaps one of your aides 
might wish to obtain a copy of the referenced SB 75. This is 
only a suggestion, since I know you and your staff are very 
heavily preoccupied with end of the session matters, and other 
constituent concerns.

Thank you very much for your attention.

Sincerely,

S C K A I B L E , STALEY. DeLISIO & COOK, INC.

MCG/slb 
E n e l .
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THE CASE FOR JUDICIAL ADOPTION 
OF COMPARATIVE FAULT IN SOUTH 

CAROLINA
J e r r y  J .  P h i l l i p s *

I .  I n t r o d u c t io n

A review of the reasons why a com parative-fau lt doctrine 
ahould be adopted  in South  Carolina has been ably done else­
where.1 T he pressing issue in Sou th  C arolina is w hether th is 
doctrine should be adopted  judicially  or legislatively. I t  is clear 
that the judiciary, as well as the  legislature, has the  power to 
adopt a com parative-fault rule.* T he  real question is w hether, as 
a m atter of policy, the  courts should defer to th e  legislature in 
this area. T he  thesis of th is  article is th a t the courts should take 
the initiative in view of the  com plexity of the  problem s associ­
ated with such a change in the  law. T hese problem s call for the 
kind of fine-tuning th a t is more a characteristic  of jud icial deci­
sion making than  of legislative enactm ent.

Moreover, prior holdings of the  South  C arolina Suprem e 
Court m andate th a t some action be taken  in th is area. T h is  
court has held th a t a com parative-fau lt doctrine th a t applies to 
only one class of individuals is unconstitu tional as violative of

• Professor of Law, University of Tennessee School of Law. A.B., Yale University, 
1956; J.D., Yale Law College, L961; M.A., Cambridge University, 1964.

This article is an outgro\rth of a CLE speech the author delivered to the bench and 
bar of South Carolina at Columbia in March of this year under the joint auspices of the 
South Carolina Bar and University of South Carolina School of La"/. The author grate­
fully acknowledges the helpful suggestions of Professor David G. Owpn of the University 
of South Carolina School of Law.

1. See generally Svmposium: Comparative Negligence in Louisiana, 40 L a. L . R ev . 
289 (1980); Commen'ary, A Call for the Adoption of Comparatiue Negligence ir South  
Carolina, 31 S.C L. ' i E V .  757 (1980).

2. Several v atas have adopted judicially a comparative-fault doctrine. See, e.g., 
K «U  v. State. 540 P.2d 1037 (Alaska 1975); Li v. Yellow Cab Co., 13 Cal. 3d 804, 532 
P-2d 1226. 119 Cal. Rptr. 858 (1975); Hoffman v. Jones. 280 So. 2d 431 (Fla. 1974); 
PUcek v. City of Starling Heights, 405 Mich. 633, 275 N.W.2d 511 (1979); Bradley v. 
Appala- ,iian Power Co., 256 S.E.2d 879 (W. Va. 1979). See generally Comments on Maki 
v. Frellc—Comparative v. Contributory Negligence: Should the Court or Legislature De­
cide? 21 Vand. L. R ev . 889 (1968).
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equal protection of the  law.3 Yet, Sou th  Carolina has some com ­
parative-fau lt rules th a t apply to only a p a rt of the field of torts 
law. U nder the  South  Carolina co u rt’s in terp re ta tion  of equal 
protection, these rules either should be struck  down as unconsti­
tu tional or extended to the en tire  field of to r t law. Since these 
rules are longstanding and fundam ental to to rt law, the ir ex ten­
sion ra th e r than  expungem ent is the  desirable alternative.

II. T h e  Scope op t h e  D o c t r in e

A. Forms of the Doctrine

N um erous decisior n u s t be m ade abou t the  scope of the 
com parative-fru lt doctnne. Among the m ost im portan t is the 
appropria te  form  to udopt, “ p a rtia l” (or "m odified”) and  “ pure" 
being the  usual cho ices/ U nder a partia l system , a p lain tiff may 
recover only as long as his fau lt is no t as g reat as— or, some 
courts say, no t greater th a n —th a t  of th e  defendant. T he pure 
system  allows a p la in tiff to  recover against a defendan t who is 
proxim ately a t  fau lt to any degree. A m inority  of jurisdictions, 
m ostly by jud icial decision, have adop ted  the pure form as the 
m ost equitable.® T he m ajority, however, have adopted  one of the 
partia l forms in th e  belief th a t it is unfair to allow a plain tiff to 
recover when he is either equally a t  fault, or more a t fault, than 
the defendant.®

T he partia l form has some u n fo rtunate  a ttribu tes. For ex­

3. Marley v. Kirby, 271 S.C. 122, 245 S.E.2d 604 (1978). Sec text accompanying 
notes 44-46 infra.

4. See Commentary, supra note 1, at 776-77.
In a recent article the proposition is persuasively advanced that, under a state con­

stitutional “intermediate” (as opposed to either a "strict” or a "rationaJ-basis”) standard 
of review, a “modified" comparative-fault system is unconstitutional under the equal 
protection clause. See Sowle & Conkle. Comparative Negligence v e fu s  the Constitu­
tional Guaranty of Equal Protection: A Hypothetical Judicial Decisioi ', 1979 Dukz L.J. 
1083. The constitutional reasoning is the same as that of the South Carolina Supreme 
Court in Marley v. Kirby, 571 S.C. 122, 245 S.E.2d 604 (1978), and indicates that South 
Carolina is constitutional! required to adopt a "pure” rather than a "modified" form of 
comparative fault. The article also prei nts a thorough and well-reasoned analysis of the 
disadvantages of modified comparative fault and the superior features of a pure system 
of comparison. See Sowle & Conkle, supra.

5. See Kaatz v. State, 540 P.2d 1037 (Alaska 1975); Li v. Yellow Cbu Co., 13 Cal. 3d 
804, 532 P.2d 1226, 119 Cal. Rptr. 858 (1975); Hoffman v. Jones, 280 . 2d 431 (Fla. 
1974); Placek v. City of Sterling Heights, 405 Mich. 638, 275 N.W.2d 511 (1979).

6. See, e.g., Bradley v. Appalachian Power Co., 256 S.E.2d 879 (W. Va. 1979).
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ample, while the  doctrine of last clear chance is usually abol­
ished under a system  of com parative fault, it would presum ably 
become applicable again under the partia l form once the p la in ­
tiff’s fault equaled or was greater than  th a t of the defendan t.7 
This application could resu lt in a plaintiff, barred  from partia l 
recovery because of the degree of his fault, nevertheless recover­
ing his en tire dam ages by virtue of the last clear chance doc­
trine. T his doctrine is widely recognized as unsound and merely 
an in term ediate step  between the  harsh  common-law rule of 
contributory negligence and  th e  more equitab le rule of com para­
tive fau lt*

T he be tte r view is th a t under a partia l system  the ju ry  
should be instruc ted  on th e  effect of its verdict, i.e., th a t a find­
ing of 50% fault— or 51% under some system s—of p lain tiff will 
bar his recovery entirely.* T he need for this practical instruction  
indicates ano ther deficiency of the partia l system: the ju ry ’s op ­
portunity  to  tw ist or bend its basic factual determ inations in o r­
der to achieve the resu lt it desires. I t 3eems b e tte r to allow the 
jury to  reach its factual determ ination  untram m eled by such 
considerations. In  add ition , it is difficult to see why a single d e ­
gree change in the m iddle range of fau lt should have the drastic  
effect of barring  recovery.

B. Areas of Application

C om parative fau lt reduces ra th e r th an  precludes recovery 
when p la in tiff is eontribu torily  negligent. C ourts also usually ap ­
ply the doctrine when p la in tiff is charged w ith im pliedly assum -

7. "Of coune, when a state has modified comparative negligence a strong argument 
could be made that last clear chance should still apply when negligence is not com­
pared." V. S c h w a r tz ,  C o m p a ra t iv e  N e g l ig e n c e  § 7.2, at 139 (1974). Last clear chance 
may be retained as on exception to comparative fault, but the trend is to abolish it as a 
general exception. Id.

8. See James, Last Clear Chance: A Transitional Doctrine, 47 Ya le  L.J. 704 (1938). 
The doctrine does, however, serve the useful purpose of mitigating the harshness of the 
all-or-nothing t>\j in a contributory negligence jurisdiction.

9. Thomas v. f ‘Jem Township Bd. of Trustees, 224 Kan. 539, 548-52, 582 P.2d 271, 
278-80 (1978).

The 51 To-49% rule is preferable to a 50%-50% bar if the jury is not instructed on 
the effect of its verdict, "because a 50-50 apportionment is a very comfortable one for 
juries." W. P r o s s e r ,  J. W a d e , & V. S c h w a r tz ,  T o r t s  C a s e s  a n d  M a t e r i a l s  610 (6th od. 
1976). The jury’s intent to so apportion would be frustrated by a 50% -50% cutoff rule of 
which it was unaware.
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ing a known risk in a voluntary  and  unreasonable m anner10 and 
when p laintiff i3 charged w ith foreseeable misuse or p roduct.11 
T here  may be some areas when plain tiff’s fau lt will not be used 
to reduce recovery even under a com parative-fault rule. T rad i­
tionally, con tribu tory  negligence has been no defense to a charge 
of willful m isconduct13 and  the  sam e rule m ay apply  to com para­
tive fau lt.13 Sim ilarly, con tribu to ry  negligence (and perhaps 
com parative fault) is inapplicable when defendan t has violated a 
s ta tu te  enacted to  p ro tec t the  p la in tiff against his own fau lt.14 If 
p la in tiff were injured because of the failure of defendan t to pro­
vide a safety  device whose purpose is to guard against the very 
conduct of plaintiff, th a t  caused the injury, contribu tory  negli­
gence (and arguably com parative fau lt; m ay no t be applied.18 
Sim ilarly, con tribu tory  negligence (and perhaps com parative 
fault) m ay no t be applied  to  workplace injuries when plaintiff is 
required  to  work near a dangerous condition created by 
d efendan t.18

All of these no -con tribu to ry-fau lt rules should probably be 
elim inated under com parative fau lt, however, since they are in 
conflict w ith the  basic policies underlying its adoption. T he rules 
probably  orig inated  in p a r t to alleviate the harshness of the con­
trib u to ry  negligence rule and, w ith the  adoption of com parative 
fault, th is reason for the rules disappears. Also, leaving arguably 
a rb itra ry  exceptions to the  basic doctrine of com parative fault

10. See, e.g., Sunday v. Stratton Corp., 136 Vt. 293, 390 A.2d 398 (1978).
11. See, e.g., Butaud v. Suburban Marine & Sporting Goods, Inc., 555 P.2d 42 

(Alaska 1976); General Motors Corp. v. Hopkins, 548 S.W.2d 344 (Tei. 1977). Hopkins 
has been overruled with respect to its definition of an "unreasonably dangerous” product 
in strict liability design defect cases. Turner v. General Motors Corp., 584 S.W.2d 344. 
847 (Tex. 1979). Hopkins still stands for the proposition that comparative fault applies 
in products liability "foreseeable miauae" cases. See also Fischer, Products Liabil­ity—Applicability of Comparative Negligence to Misuse and Assumption of the Pish. 
43 Mo. L. Rev. 431 (1978).

12. W. P r o s s e r ,  H a n d b o o k  or t h e  L aw  or T o r t 3  § 65, at 426 (4th ed. 1971).
13. See generally Owen, The Highly Blameworthy Manufacturer: Implications on Rules of Liability and Defense in Products Liability Actions. 10 Ind. L. Rev. 769 (1977>.
14. See W. P ro s s /c r ,  supra note 12, a t 425-26.
15. Bexiga v. H a 'ir Mfg. C o , 60 N.J. 402, 412, 290 A.2d 281, 285 (1972). The de­

fense of contributor, negligence is especially weak when d 'endant has represented his 
product to be safr and plaintiff relies, perhaps imprudently, on the representation. Set 
Twerski, The Un and Abuse of Comparative Negligence in Products Liability, 10 Ind. 
L. R ev. 797 S -c-im  U.?77).

16. D. N o e l  & J. P h i l l i e s ,  P r o d u c t s  L ia b i l i ty  in  a  N u t s h e l l  242-43 (I974)(charge
of assumption of the risk).
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may well conflict w ith the  South  Carolina Suprem e C ourt's con­
ceptual view of equal pro tection .17 T here is, however, no reason 
why the policy underlying these various rules may not be taken 
into consideration as a relevant factor in assessing com parative 
fault.

A growing num ber of jurisdictions have applied com para­
tive-fault principles to s tr ic t products liability litigation .1* Some 
courts have been unwilling to  do so because of the conceptual 
difficulty of com paring fau lt w ith no-fault and because of a be­
lief th a t the policies underlying s tric t liability m ilita te  against 
considering plain tiff’s m isconduct as being relevant to liability.19 
The policy argum ent seems weak. P lain tiff’s fault in the form of 
assum ption of the risk and  unforeseeable misuse is trea ted  as a 
bar to recovery in s tric t liability. If some types of p lain tiff m is­
conduct are relevant to s tric t liability, it is difficult to  see why 
contributory  negligence is no t also relevant— particularly  ii view 
of the  fact th a t the  defenses of contributory  negligence, aosump- 
tion of risk, and misuse often overlap.20

T he doctrinal problem  in comparing fault w ith no-fsu lt is 
more difficult. Some* courts tn, t  the issue as one of comp v  ing 
degrees of causation21 ra th e r than  of fault, although the results 
may be very different if a cause ru ther than  fault com parison is 
used.22 T he Uniform Com parative F au lt Act allows considera-

17. See Marley v. Kirby, 271 G.C. 122, 245 S.E.2d 604 (1978). See text accompany­
ing notes 45-51 infra.

18. See Fischer, supra note 11, at 431; Case Comment. Comparative Negligence and 
Strict Products Liability, 38 O h io  S t. L.J. 883 (1977). Some courts compare assumption 
of the risk, but not contributory negligence, in strict products liability actions. See. e.g.. 
Holdsclaw v. Warren & Brewster, Or. A pp .   607 P.2d 1208 (1980).

19. See, e.g., Kinard v. The Coats Co., 37 Colo. App. 555. 557, 553 P.2d 335. 837
(1976); Seay v. Chrysler C orp., Wash. 2 d  , 609 P.2d 1382 (1980). But see Com­
ment, Comparative Contribution and Strict Tort Liability: A Proposed Reconciliation, 
13 C r e ig h to n  L. R ev. 889 (1980)(suggesting equal division of liability, between or among 
at-fault and strictly liable cotortfeasors, as the most equitable system).

20. See O. N o e l  & J. P h i l l i e s ,  supra note 16, at 219-22.
21. See, e.g., Murray v. Fairbanks Morse, Beloit Power Syss., Inc., 610 F.2d 149 (3d 

Cir. 1979). The California Supreme Court recently held that any manufacturer of a "sub­
stantial percentage” of the market of the drug DES could be held liable to er. injured 
plaintiff "for the proportion of the judgment represented by its share of tha, market 
unless it denoiiJtrates that it could not have made the product which caused plaintiff's
injuries.” Sindeli v. Abbott Laboratories, Cal. 3 d   __ _ 607 P.2d 924, 937, 163 Cal.
Rptr. 132, 145 (1980).

22. See Twerski, supra note 15, at 821-22.
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tion of both  fau lt and  causation in apportioning liability.33 
O thers have urged th a t m arketing a defective p roduct m ay be 
viewed as blam ew orthy for purposes of fau lt com parison even 
though the  defective condition was la ten t and not reasonably 
discoverable.34

South  C arolina has a special problem  in judicially adopting 
com parative fau lt for s tr ic t to r t liability  since the  G eneral As­
sembly has adop ted  the  R esta tem en t (Second) of T orts Section 
402A,3* including th e  com m ent th a t m akes assum ption of the 
risk a com plete defense and  abolishes con tribu tory  negligence as 
a defense.3® In  order to  in tegrate  s tric t to rt liability  into com par­
ative fault, certain  portions of these enactm ents would have to 
be repealed. A lternatively, they  m ay be declared unconstitu ­
tional under th e  equal protection rationale discussed below.37 In 
any event, there  is no legislation to p reven t the South  Carolina 
judiciary from  applying com parative fau lt to  all negligence ac­
tions and to s tr ic t liability  actions based on breach of express or 
im plied w arranties.3®

23. U n tto rm  C o m p a ra t iv e  F a u l t  A c t  § 2(b), reprinted in 40 La. L. R ev. 403, 419 
(1980).

24. dee Twerski, From Defect to Cause to Comparatii > Fault—Rethinking Some 
Product Liability Concepts, 60 M a r q .  L. R ev. 297, 331 (1977), Wade, Products Liability 
and Plaintiff's Fault— The Uniform Comparative Fault Act, 29 M e r c e r  L. R ev. 373, 
377 (1978).

25. See S.C. C o d e  A n n . § 15-73-10 (IS H j) . See generally Montgomery & Owen, Re­
flections on the Theory and Administration of Strict Tort Liability for Defective Prod­
ucts. 27 S.C.L. R ev. 803 (1976).

26. See S.C. C o d e  A n n . § 15-73-20 (codifying the last sentence of R e s ta t e m e n t  
(S e c o n d )  op T o r t s  § 402A, Comment n (1965)). The legislature has incorporated by 
reference all comments to § 402A as the legislative intent. See S.C. C o d e  A n n . § 15-73-30 
(1976).

27. See text accompanying notes 45-47 infra.

28. An action for breach of express or implied warranty is a form of strict liability. 
D. N o e l  & J. P h i l l ip s ,  supra note 16, a t  13. Privl'.y of contract is not required in an 
action for breach of express or implied warranty in South Carolina. JK T Co. v. Hard­
wick, —  S.C   265 S.E.2d 510 (1980); Casque v. Eagle Mach. Co., 270 S.C. 499, 502-
03, 243 S.E.2d 831, 832 (1978).

The insp*ci.on language of U.C.C. § 2-316(3)(b) and the proximate cause language 
of U.C.C. § 2-715(2)(b) can be read as introducing to some extent a contributory negli­
gence defense into warranty law. See also U.C.C. § 2-314, Comment 13; id. § 2-715, Com­
ment 5. These Code sections may, however, be glossed to allow application of a compara­
tive fault standard and the comments are not binding on the courts.

£
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C. Multiple Defendants

W hen there  is more th an  o -; defendant, a num ber of 
problems arise in applying com paiative fault. Of fundam ental 
im portance is the  issue of w hether the concept of jo in t and  sev­
eral liability should be retained. A num ber of jurisdictions reta in  
the concept,18 while a few provide for apportionm en t of liability  
between or am ong defendan ts.30 U nder the  apportionm en t ap ­
proach, if p la in tiff were 20% a t fau lt and each of two defendan ts 
were -10% a t fau lt, p la in tiff could recover only 40% of his dam ­
ages from  any one of tho defendants. U nder trad itional p rinci­
ples of jo in t and  several liability, he could obtain  a judgm en t for 
80% of his dam ages against e ither or bo th  defendan ts, although 
he could only collect the  80% once— in whole from  one defen­
dant or in p a r t from each.

A pportioning liability  between or among defendan ts when 
all parties are a t fau lt seems more sensible than  jo in t and  sev- 
e-al liability. T here  is no good reason why one a t-fau lt defen- 
d.int should be responsible for th e  fau lt of ano ther solvent de­
fendant. L et the  burden  of seeking recovery from  the o ther 
defendant lie w ith the culpable p la in tiff who invokes the co u rt’s 
aid. If p la in tiff is w ithout fault, a culpable defendan t should 
probably bear the loss of ano ther defendan t who is unable to 
pay. If  p la in tiff is no t a t fau lt and  all defendants are solvent and 
before the court, the question of w hether or no t to  apportion  
seems academ ic. If  a solvent defendan t is no t before the court, 
however, the  innocent p la in tiff probably should have a jo in t and 
several judgm en t and the  culpable defendan t or defendan ts 
should then  have the  burden  of seeking contribu tion . An inno­
cent p la in tiff should no t be penalized to th e  advantage of an at- 
fault defendan t.

W hen a claim  cannot be collected against one of the  defen ­
dants and  p la in tiff is partly  a t fault, the approach  of the  U ni­
form C om parative F au lt Act is to  apportion  the  uncollectible lia­
bility between the  a t-fau lt p la in tiff and  th e  o ther defendan t or 
defendants who can pay, on the basis of th e ir relative degrees of

29. See Butaud v. Suburban Marine & Sporting Goods, Inc.. 555 P.2d 42 (Alaska 
1976): Daly v. General Motors Corp., 20 Cal. 3d 725, 575 P.2d 1162, 144 Cal. Rptr. 380 
(1978).

30. See Wilson v. Probst, 224 Kan. 459, 581 P.2d 380 (1978); Ohio River Pipeline 
Corp. v. Landrum, 580 S.W.2d 713 (Ky. I979)(permissive several liability).
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fault. T hus, if p laintiff A is 20% a t fau lt and defendants B and 
C are each 40% a t fault, bu t C is unable to pay, A will bear two- 
six ths of C’s responsibility and B the rem aining four-sixths. If A 
is w ithout fault, then  B would bear the  en tire responsibility for 
C’s fau lt.11

A rela ted  problem  arises when one defendant settles with 
the  plaintiff, who then  sues a cotortfeasor. T he cotortfeasor 
should receive a cred it against his liability a t least equal to  the 
se ttlem en t am ount. T he approach of the Uniform Act is to grant 
a c red it equal to the  full am ount for which the settlo r would 
have been liable had  the p lain tiff taken  judgm ent against him .11 
T his approach  will ten d  to discourage settlem ents, bu t its virtue 
is th a t  the  rem aining defendan t is no t prejudiced by the conduct 
of o thers over whom he has no control. I t may be necessary to 
re ta in  the  se ttlo r as a  party  in the  litigation between plaintiff 
and  the  nonsettling  defendan t in order to get a fair determ ina­
tion of the degrees o f fault.

A final m ajor issue is how to determ ine relative degrees of 
fau lt when a partia l com parative-fault rule is applied. Specifi­
cally, should  p lain tiff’s fau lt be com pared w ith all defendants to ­
gether or w ith each defendan t separately  for purposes of de ter­
m ining th e  apportionm en t cutoff po in t?  P la in tiff m ay be able to 
recover under th e  form er approach even though he could not 
under th e  la tter. For example, suppose plaintiff A is 30% at 
fault, defendan t B is 50% a t fault, and  defendant C is 20% a t 
fault. In  a partia l com parative-fault jurisdiction, A would be un-

31. See U n ifo rm  C o m p a ra tiv e  F a u l t  A c t  § 2(d). This Act thus partially dispenses 
with joint liability when plaintiff ia at fault and his claim against another defendant is 
uncollectablr. The a-.thor's proposal would go further and place the onus on the culpable 
plaintiff, ratu jr th' on the culpable defendant, to seek contribution from another de­
fendant; if this contribution is not available, that liability should then be shared among 
the remaining parties at fault as described in the Uniform Act. On the other hand, the 
burden of establishing the proper apportionment of damages should be placed on the 
defendants. See text accompanying notes 34-86 infra. If this burden is not carried, either 
liability would remain joint and several or the factfinder would be permitted to make a 
rough apportionment. See Phillips, An Analysis of Proposed Reform of Products Liabil­ity Statutes of Limitations, 56 N.C.L. R rv . 663, 667-68 (1978).

32. U n ifo rm  C o m p a ra tiv e  F a u l t  A c t  § 6. The two possibilities discussed in the text 
contemplate releasing the settlor from liability for contribution. A third possibility is to 
allow the nonsettling tortfeasor to seek contribution against the settlor. This was the 
solution of the 1939 U n ifo rm  C o n t r ib u t io n  A c t  and it has a substantial deterrent effect 
on settlements. The three methods of treating settlements are discussed in the comment 
to § 6 of the Uniform Comparative Fault Act.
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able to recover anything against C if A’s fau lt is com pared solely 
with C’s, since A ’s fault is g reater th an  th a t of C. If  the  fau lt of 
B and C are com bined for purposes of com parison, A can recover 
against both B and  C (either jo in tly  and severaLy or 50% and 
20% of the dam ages respectively), since 30% is less th an  70% .33

T he be tte r rule seems to  be to com bine the  defendan ts’ 
fault for purposes of com parison. T o do otherw ise m ay resu lt in 
a culpable defendan t not being liable to p la in tiff a t all. M ore­
over, in the  event of such nonliability, thorny  questions arise 
concerning how th a t liability should be allocated betw een or 
among p laintiff and  the rem aining defendan t or defendan ts. If a 
remaining defendan t "bears any  portion of th a t  liability, fu rther 
complications arise regarding possible claims for con tribu tion  by 
tha t defendan t against the defendan t who is no t liable to p la in ­
tiff.34 T here  is also the  undesirable possibility th a t  in th e  con tri­
bution action the degrees of fau lt would be determ ined  in differ­
ing proportions th an  they were in the original suit.

Com bining the  defendan ts’ fau lt for purposes of com parison 
in a partia l com parative-fault system  norm ally will avoid the 
problems discussed in the preceding paragraph, since e ither all 
guilty defendan ts in a single su it should be liable or none should 
be.39 T his com bining of fault, argues for a pure ra th e r th an  a p a r­
tial com parative negligence approach, since the  com bination 
may resu lt in a p lain tiff recovering against a defendan t who is 
less a t fau lt than  plaintiff. U nde: a pure com parative-fault ap ­

33. Compare Graci v. Damon, Mails.   383 N.E.2d 842 (1978)(p!aintifT3 fault
measured against all defendants' combined liability) with Cartel Capital Corp. v. Fireco, 
161 N.J. Super. 301, 391 A.2d 928 (1978)(plaintifFs fault measured against that of each 
defendant).

34. That one tortfeasor is immune from liability to Haintiff does not mean that he 
is immune from a claim for contribution by a cotortfee The authorities ore divided. 
Compare Chamberlain v. McCleary, 217 F. Supp. 591 (E.D. Tenn. 1963) (no contribu­
tion) with Nolechek v. Gesaule, 46 N.Y.2d 332, 385 N.E.2d 1268, 413 N.Y.S.2H 340 
(1978)(contribution allowed).

35. If several suits are involved, however, there may t  ‘ coi.dieting results as to per­
centages of fault. As Dean Wade observes, "(b]oth plaintif.'s and defendants have suffi­
cient incentives to join other negligent persons, since this will have the effect of reducing 
••ueir percentages of responsibility." Wade, Comparative Negligence—Its Development 
in the United States and its Present Status in Louisiana, 40 L a. L . R ev . 299, 311
(1980). Not all parties may be suable in a single Jurisdiction, however, if they lack mini­
mal contacts with that jurisdiction. After World-Wide Volhcw.tgen v V-oodsnr..
100 S. Ct. 559 (1980), the mere occurrence of a tort within a jurisdiction is not a suni- 
cient basis for asserting long-arm jurisdiction over a tortfeasor.
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proach, it makes no difference whether the defendants’ degrees 

of fault axe combined or not for purposes of relative comparison, 

since plaintiff’s relative degree of fault will not bar recovery a3 
long as any defendant is also at fault in any degree.

D. Setoff

A  limited but important problem exists for jurisdictions 

that adopt either a pure comparative-fault rule or one that al­

lows partial recovery as long as plaintiff’s fault is not greater 

than that of defendant. The problem is whether or not setoff 

should be allowed when both parties have a claim against each 

other.5* Suppose, for example, under a “not-greater-than” rule, 

that A  and B are both injured in an accident in which each is 

equally at fault and that each suffers $10,000 damages. Shall 

each be required to pay the other $10,000 or shall the claims be 

set off against each other with no actual payment at all?

If either A or B is insured, the insurer benefits from a set­

off to the detriment of the insured or the claimant, probably 

contrary to the expectations of the insured. If the attorney for A 
or B is hired on a contingency fee basis, he or she m a y  also suf­

fer by setoff through diminution of the res out of which his or 
her fee is to be paid. Both of these considerations militate 

against the use of setoff.

Other considerations arise if one of the claimants is judg­

ment-proof. Suppose A is insured and has a claim for $10,000 
against B, who is judgment-proof and has a claim for $15,000 
against A. It would seem equitable that A ’s claim be satisfied 

out of his own insurance before any payment is made to B. Sup­
pose the same facts, except that A  is solvent but uninsured. In 

this situation, equitable considerations favor allowing A  to set 
off B ’s liability against A ’s own liability.37 These dispositions

36. A claim for set-off can arise only in a pure comparative-fault jurisdiction or in a 
not-greater-than-partial-fault jurisdiction where each party's fault is the same. In all 
other situations, one party's fault wili be greater than that of the other and he, therefore, 
will be barred from any recovery.

Some jurisdiction allow setoff. See V. S c h w a r t z , supra note 7, § 19.3. The Rhode 
Island comparative-fault statute expressly prohibits setoff. R .I. G e n . L a w s  § 9-20-4.1 
(Cum. Supp. 1979).

37. The Uniform Comparative Fault Act provides:
A claim and counterclaim shall not be set off against each other, except by

agreement of both parties. On motion, however, the court, if it finds that the
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avoid conferring a windfall o~ less w orthy parties who are un in ­
sured or insolvent.

E. Contribution

While adoption of com parative fau lt docs no t com pel adop­
tion of a rule of contribution am ong cotortfeasors,11 logic and 
sound policy suggest th a t both be adopted. W hen fau lt is d i­
vided between cotortfeasors on a degree-of-fault basis.1* no 
tortfeasor is im m une from contribution  because his or her fau lt 
is less than  th a t of the other; by analogy, a pure com parative 
fault s tandard  should be used in determ ining  a p la in tiff’s claim 
against a defendant. Adoption of this kind of com parative con­
tribution rule m ay be particularly  necessary in Sou th  Carolina 
as a resu lt of the s ta te ’s crashw orthiness doctrine discussed 
below /0

W hen jo in t and several liability is no t re ta ined  w ith com­
parative fault, the  need for contribution  is elim inated, a t least 
when all parties are joined in a single suit. In th a t situation, a 
defendant would never be required to  pay more th a n  his equ ita ­

obligation of either party is likely to be uncollectible, may order that both par­
ties make payment into court for distribution. The court shall distribute the 
funds received and declare obligations discharged as if the payment into court 
by either party had been a payment to the other party and any distribution of 
those funds back to the party making payment had been a payment by him to 
the other party.

U nw orm  C om parative  F ault A ct § 3.
38. The Washington Supreme Court refused to adopt contribution merely because 

the state had a rule of comparative fault. Wenatchee Wenoka Growers Ass‘n v. Krack 
Corp., 89 Wash 2d 847, 576 P.2d 288 (1978). The Connecticut Supreme Court found that 
the legislature's sdoption of comparative fault did me evidence a legislative intent to 
abolish that state's no-contribution rule. Gomeau v. Forrest, 176 Conn. 523, 409 A.2d 
1006 (1979).

South Carolina presently does not allow a claim for contribution. Adcox v. American 
Home Asaur. Co., 258 S.C. 331, 188 S.E.2d 785 (1972).

39. While some jurisdictions allow contribution on an equal basis, see, e.g., T e.nn. 
C o d e  A n n . § 23-3102(b) (Supp. 19791, others divide liability hased on degree of fault. See 
Phillips, Contribution and Indemnity in Products Liability, 42 T e n n .  L. R ev. 85 (1974). 
The latter approach is the one adopted by the Uniform Comparative Fault Act, §§ ?., 4.

Some jurisdictions allow complete recovery by a "passively" negligent tortfeasor 
against a cotortfeasor who is "actively" negligent, although this rule has been severely 
criticized and rejected by other jurisdictions. See Missouri Pac. R.R. v. Whitehead & 
Kales Co., 566 S.W.2d 466 (Mo. 1978). The actively negligent tortfeasor under this rule, 
like the more-at-fault plaintiff in a partial comparative-fault jurisdiction, would be 
barred from seekine contribution.

40. See text t-companying notes 80-82 infra.
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ble share. If all m atters are not litigated  in a single lawsuit, diffi­
cu lt problem s of loss appo rtionm en t arise. T he litigan t’s self-in­
te rest norm ally should be a strong  incentive to jo in  all likely 
parties whenever possible.41

F. Recc^ ‘ulation

T hus, there are a num ber of difficult problem s and policy 
choices connected with th e  adoption  of com parative fault and 
the  previous discussion highlights ra th e r than  exhausts the list 
of such considerations.42 I t  seems em inently  app rop ria te  for the 
Sou th  C arolina Suprem e C ourt to  ad o p t com parative fault, in­
stead  of trea ting  the sub ject solely as a m a tte r for th e  legisla­
ture. T he na tu re  of the  problem s and policies to  be considered 
are more su itab le  to judicial analysis th an  to  a legislative resolu­
tion m ade in response to political concerns and  special-interest 
group pressures. Even if  a com parative-fau lt s ta tu te  were 
adopted, i t  is likely th a t m any m ajor issues would be left open 
for resolution by the courts.4* If the  judiciary  is su ited  to  resolve 
some of these issues, it is su ited  to resolve them all. There 
should be little  question o f legislative opposition to com parative 
fault, since the General Assem bly has already shown its approval 
of the  doctrine in principle by passing com parative-fault s ta t­
utes of lim ited  application.44 M oreover, as indicated  in the  fol­
lowing section, South  C arolina m ay be required  under its in te r­
p re ts  ̂ >on of constitu tional law e ith er to  ex tend  com parative 
fau lt th roughou t the law of to rts, or to  strike down those limited 
com parative-fau lt doctrines th a t  a lready  exist in the state.

III. T he  C onstitutional I mplications of Applying  
C omparative F ault on a L im ited  B asis

A. Equal Protection Under State Law

In  1974, th e  South C arolina G eneral Assem bly passed a

41. See note 35 supra.
42. For a more extensive catalog of the issues involved, see generally V. S c h w a r t z . 

supra note 7; Wade, supra note 35.
43. For example, South Carolina’s automobile comparative-fault statute seems to 

address only the issue of partial comparative fault vis-A-vis a single plaintiff and a single 
defendant. See S.C. C o d e  A n n . § 15-1-300 (1976).

44. These comparative-fault statutes arc the railroad employee statutes, S.C. C o d e

A n n . §§ 58-17-3730, -3740 (1976) and the automobile statute, id. § 15-1-300.
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statu te  providing for the  application of com parative fau lt to  a u ­
tomobile accident litigation.45 T he suprem e court, in Marley v. 
Kirby,** struck  down this s ta tu te  under the equal protection 
clauses of the  s ta te  and federal constitu tions. W hile recognizing 
“the validity of com parative negligence s ta tu te s  of general app li­
cation,” the  court saw “no rational basis for separating injuries 
from m otor vehicle accidents from injuries from o ther to rts .”47 
In reaching th is result, th e  Marley court relied upon its earlier 
decision of Broome u. Truluck,i$ which struck  down as unconsti­
tutional a special to rt s ta tu te  of repose, or outer-cutoff s ta tu te  of 
lim itations, for architects, engineers, and contractors. T here, the  
court s ta ted  as th e  rationale for its holding: “ ‘[A rch itec ts , engi­
neers, and  contractors are no t th e  only persons whose negligence 
in the im provem ent of real p roperty  m ay cause dam age or injury 
to o thers.’ ”49

In all p robabilitv  these decisions are no t com pelled by fed­
eral constitu tional law.50 T hey are, however, based on s ta te  con­
stitu tional s tandards and  nothing in federal law prohibits sta tes 
from imposing a  s tric te r s tandard  of equal protection than  th a t 
required by the  federal constitu tion .51 T he decisions represen t a 
clear s ta tem en t of a qu ite  restric tive c. ^ stitu tio n a l review of 
state  s ta tu tes  on equal protection g round  and, therefore, d i­
rectly apply to any com parative-fau lt rules presently  in efifect in 
South  Carolina.

T he Federal Em ployers’ L iab ility  Act, 45 U.S.C. §53 (1976),

45. 1974 S.C. Acts 2718, No. 1177 (presently codified at S.C. C o d e  A n n . § .15-1-300 
(1976)) provided:

In any motor vehicle accident, contributory negligence shall not bar recov­
ery in any action by any person or legal representative to recover damages for 
negligence resulting in death or in injury to person or property, if such contrib­
utory negligence was equal to or less than the negligence which must be estab­
lished in order to recover from the party against whom recovery is sought.
46. 271 S.C. 122, 245 S.E.2d 604 (1978).
47. Id. at 124-25, 245 S.E.2d at 606.
48. 270 S.C. 227, 241 S.E.2d 739 (1978).
49. 271 S.C. at 1^5 745 S.E.2d at 606 (quoting 270 S.C. at 230-31, 241 S.E.2d a. 

740).
50. See Silver v. Silver, 280 U.S. 117 (1929)(upholding guest statute against consti­

tutional attack). "Contrary to the position of those courta which hold that the repose 
statutes for architects and ouilders are based on irrational classifications, a legislature 
would seem entitled to make such a judgment." 5 Research Group, Inc., Final Report of 
the Legal Study 10-11 (1977)(prepared for Interagency Task Force on Product Liability).

51. See Sowle & Conkle, supra note 4, at 1102.
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establishes a pure com parative-fault rule for to r t  claims brought 
under th a t Act. T h a t s ta tu te  canno t be invalidated on s ta te  con­
stitu tiona l grounds because of the  federal suprem acy clause, A r­
ticle VI of the  U nited S ta tes C onstitu tion, and  the s ta tu te  is in 
all p robability  constitu tional under the relatively lax standards 
of federal constitu tional review. T hus, the FELA  com parative- 
fau lt rule m ust be applied in S ou th  Carolina, and  accordingly 
th a t ru le  m ust be extended to all areas of to rt law in this s ta te  in 
order to  com ply w ith the  constitu tional m andate of Broome and 
Truluck.

I t  is possible th a t the  s ta te  suprem e court would no t con­
sider th e  Broome-Tfuluck doctrine binding in a s ituation  where 
th e  application of th a t  doctrine is triggered by a m andatory  fed­
eral, as opposed to  a sta te , standard . Avoidance of the  s ta te  doc­
trine, however, because of its  relation to  federal 'aw  would seem 
unduly insular and no t logically defensible.

T here  are o ther areas of to r t law in South  Carolina, dis­
cussed hereafter, where in reality  a  com parative-fault rule is now 
being applied  as a m a tte r of s ta te  law. In these areas, th e  su­
prem e court o f the  s ta te  has a choice. I t can either strike down 
th e  application of a com parative-fault rule in such lim ited areas, 
or else i t  can extend th a t rule to th e  en tire field of to rt law, to 
com ply w ith the constitu tional dem ands of Broome and 
Truluck.

B. The Present Status of Comparative h'ault in South
Carolina

1. The Railroad Statute.—T he South  C arolina Code pro­
vides th a t con tribu to ry  negligence and assum ption of the  risk 
are not defenses in a su it by railroad em ployees against a ra il­
road for injuries which resu lt from  a s ta tu to ry  violation; in all 
o ther such suits no t alleging s ta tu to ry  violation, recovery is ap ­
portioned according to  the  degree of fau lt of the em ployee.”

52. See S.C. C o d e  A n n . § 58-17-3730 (1976), which provides:
In all actions hereafter brought against any such common carrier by rail­

road under or by virtue of any of the provisions of this article to recover dam­
ages for personal injuries to any employee or when such injuries have resulted 
in his death, the fact that the employee may havo been guilty of contributory 
negligence shall not bar recovery, but the damages shall be diminished by the 
jury in proportion to the amount of negligence attributable to such employee. 
But no such employee who may be injured or killed shall be held to have been
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This is a pure comparative-fault statute, limited to suits by rail­

road employees against their employers. It would seem inevita­

ble that the statute be struck down if challenged on the author­

ity of the Marley and Broome decisions.
2. The Avoidable Consequences Doctrine.— Professor 

Dobbs states the avoidable consequences doctrine in its tradi­

tional form:

The plaintiff who is injured by actionable conduct of the 
defendant, is ordinarily denied recovery for any item of special 
damages he could have avoided by reasonable acts, including 
reasonable expenditures, after the actionable conduct takes 
place. . . .

The affirmative side of the rule is that the plaintiff is enti­
tled to recover for expenditures reasonably made in an effort to 
avoid or minimize damages caused by the defendant’s conduct.

The avoidable consequences rule in its negative form is 
not the same as the contributory negligence defense. For one 
thing, the contributory negligence defense looks to the plain­
tiff’s pre-tort conduct, while the avoidable consequences de­
fense looks to his post-tort conduct.”

Other differences between contributory negligence and avoidable 

consequences suggested by Professor Dobbs are: (1) the former 

applies only to negligence actions, while the latter applies to 

contract cases as well; (2) there is no duty of reasonable care to 

avoid damages if defendant’s conduct is reckless or intentional; 

(3) avoidable consequences, like comparative fault, merely 

reduces damages, while contributory negligence bars recovery 

entirely; and (4) the contributory negligence standard “ma y  be 

an objective one,’’ while the “avoidable consequences rule proba­

bly takes the individual problems of the plaintiff into account 

somewhat more readily, though it is hard to be very sure about 
this.”54

Most, if not all, of these asserted differences between the 

contributory negligence and avoidable consequences doctrines

guilty of contributory negligence when the violation by such common carrier of 
any statute enacted for the safety of employees contributed to the injury or 
death of such employee.

53. D . D o b b s , H a n d b o o k  o n  t h e  L a w  or R e m e d i e s  § 3.7. at 186-87 (1973).
54. Id. a t 187-88.
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disappear on closer analysis. Contributory negligence has been 
held in some jurisdictions to bar warranty claims th a t are con­
tractual in nature.88 The defense of contributory negligence is no 
bar if defendant’s conduct is reckless or willful.88 To state that 
unreasonable failure to avoid consequences reduces recovery, 
while contributory negligence bars recovery entirely, is only to 
assert a legal conclusion about the differences between the two 
doctrines without offering any reason why th a t difference should 
exist. There is no basis for concluding th a t one doctrine is any 
more or any less objective or subjective in its application than 
the other.87

The “affirmative side,” as labeled by Professor Dobbs, of 
the avoidable-consequences rule has its counterpart in the con- 
tributory-negligence doctrine. If a claimant is injured in a rea­
sonable attem pt to avoid the occurrence of defendant’s tort, he 
may recover for those injuries.88 Rarely does the claimant incur 
out-of-pocket expenses to avoid a tort, but if he did so reasona­
bly, these expenses should be recoverable. If A paid B a reasona­
ble sum of money to induce B to help A out of the path of C’s 
tortiously approaching instrum entality, A should Yi  able to re­
cover this sum from C.

The one remaining difference between contributory negli­
gence and unreasonable failure to avoid consequences is that of 
the timing of the claim ant’s conduct. As Professor Dobbs says, 
contributory negligence occurs prior to defendant’s commission 
of the tort, while unreasonable failure to avoid consequences oc­
curs after commission of the to rt. This tem poral distinction is 
often cited as the prim ary reason for the difference between the

55. S “.t  Noel. Defective Produces: Abnormal Use, Contributory Negligence, and As- 
sumption of Risk, 25 Vand . L. Rev. 93, 111-14 (1972).

56. See W. P ro sser , supra note 12.
57. In explanation of the supposed subjective standard for determining avoidable 

consequences, Professor Dobbs notes that "some courts have recognised that the bank 
balance of the individual plaintiff should govern on the question what expenditures 
might reasonably be expected of him in minimizing his damages." D. D o b b s , supra note 
53, at 18b. This distinction seems no different from the general negligence rule which 
"must make proper allowance for the risk apparent to the actor, for his capacity to meet 
it, and for the circumstances under which he must act." W. P r o sse r , supra note 12, § 32, 
at 150.

58. See, e.g.. Rossman v. La Grega, 28 N.Y.2d 300, 270 N.E.2d 313, 321 N.Y.S.2d 
588 (1971).

two doctrines.8* 
cases, including 
ported distincti 
Moreover, even 
cases, it nevert 
Under any anal; 
sequences cannc 
suit is th a t one [ 
quences) is beir 
the remaining p 
compared, even 
and Broome for 
quirem ent of rai 
well as to statu 
doctrine under t 
m ust be expunj 
neither likely nc 
th a t the doctrin 
trine of compari 

The traditi 
stated in Seay 
Sulliuan u. City 
tributory neglige

“ ‘[WJhen the 
antecedent to 
ter might, by 
former to use 
be no recover; 
jured person
in jury ♦

In Sulliuan, thc- 
quences rule: “T

59. See W. P ross

60. The equal pro 
sions as well as to leg: 
Rives, 100 U.S. 313, 3

61. 205 S.C. 162,
62. 81 S.C. 478, 6
63. 205 S.C. at 17 

S.C. 468, 486, 39 S.E.



two doctrines.49 Yet, the following close examination of the 
cases, including those in South Carolina, shows th a t the pu r­
ported distinction is not, and cannot, always be maintained. 
Moreover, even if the distinction could be drawn clearly in all 
cases, it nevertheless seems to be one without a difference. 
Under any analysis, contributory negligence and avoidable con­
sequences cannot be distinguished in logic or in policy. The re­
sult is that one part of contributory negligence (avoidable conse­
quences) is being compared with defendant’s negligence, while 
the remaining portion of contributory negligence is not being 
compared, even though there is no rational basis under Marley 
and Broome for drawing this distinction. The constitutional re­
quirement of rational classification applies to court decisions a* 
well as to statutes.90 Thus, either the avoidable consequences 
doctrine under the constitutional compulsion of these decisions 
must be expunged from the law of South Carolina—a result 
neither likely nor desirable—or sound reason and policy demand 
that the doctrine be extended to establish a comprehensive doc­
trine of comparative fault in the state.

The traditional distinction between the two doctrines is 
stated in Seay u. Southern Railway-Carolina Division91 and 
Sullivan v. City of Anderson.63 In Seay, the court described con­
tributory negligence as follows:

** *[W]hen the carelessness of the person inflicting the injury is 
antecedent to the negligence of the person injured, and the lat­
ter might, by ordinary care, have discovered the failure of the 
former to use such care in time to avoid the injury, there can 
be no recovery, because the intervening negligence of the in­
jured person is the direct and proximate cause of the 
injury.’ ”M

In Sullivan, the court stated the traditional avoidable conse­
quences rule: “The rule is well established tha t it is the duty of
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59. See W. P ro sser , supra note 12, at 423.
60. Ti,e cqu’.l protection clause of the federal constitution applies to judicial deci­

sions as well as to legislative enactments, since both constitute state action. Virginia v. 
Rives, 100 U.S. 313, 318 (1880).

61. 205 S.C. 162. 31 S.E.2d 133 (1944).
62. 81 S.C. 478, 62 S.E. 862 (1908).
63. 205 S.C. at 174, 31 S.E.2d at 138 (quoting Bodie v. Charleston Sc W.C. Ry., 61

S.C. 468, 486, 39 S.E. 715, 721 (1901)) (quoting 7 E ncy. L aw 383-85 (2d id.)).
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the owner of property, injured by the negligence cf another, to 
use all reasonable effort to minimize the damage.”*4 As the fol­
lowing examination indicates, however, the distinction is not 
m aintained in the cases, prim arily because of the confusion cre­
ated by continuing torts.

An early telegraph case illustrates the problem. In Willis v. 
Western Union Telegraph Co.,** plaintiff claimed damages for 
mental distress suffered as the result of the alleged negligent de­
lay of defendant in transm itting a reply to plaintiff’s inquiry re­
garding his m other’s health. Damages were recoverable from the 
time when plaintiff should have received the telegram to the 
time when he received positive information regarding his 
m other’s health. The delay was obviously a continuing tortious 
failure of defendant to act, not a completed act. Yet the court 
held th a t “ the jury  might consider in mitigation of damages the 
failure of plaintiff to use other means of communication within 
his reach during th a t period of tim e.”** The mitigation of dam ­
ages or avoidable consequences rule should have been applied 
however, only if the tortious act had been completed.

The clearest case of ongoing to rt is the repeated or continu­
ing nuisance. In these situations a duty reasonably to avoid con­
sequences has been imposed, even though the tort has not been 
completed.*7

A bizarre train  case illustrates the court’s uncertainty in dis­
tinguishing avoidable consequences from contributory negli­
gence. In Currie u. Davis,** plaintiff bought a train ticket, but 
was forcefully prevented from C.tVVi All g the train by the rail­
road’s gatekeeper. Repeated attem pts to enter resulted in re­
peated gatekeeper rejections accompanied by abusive language. 
Plaintiff left the gate to complain to the ticket agent, who sup 
gested th a t plaintiff try  to enter the train  by a nonpassenger en­
trance. P laintiff then returned to the passenger gate and was 
again forcefully and abusively rejected by the gatekeeper. No ex­
planation is given in the opinion for the gatekeeper’s actions or 
for the ticket agent's failure to intervene. P laintiff claimed dam-

64. 81 S.C. at 480. 62 S.E. at 863.
65. 69 S.C. 531, 48 S.E. 538 (1904).
66. Id. at 539, 48 S.E. at 541.
67. See FeweU v. Catawba Power Co., 102 S.C. 452, 86 S.E. 947 (1915).
68. 130 S.C. 408, 126 S.E. 119 (1923), appeal dismissed, 266 U.S. 182 (1924).
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ages for loss of business from the four-day delay in reaching his 
destination and for mental anguish. A judgm ent for plaintiff was 
upheld on appeal. Defendant railroad contended on appeal that

under the facts of this case the law imposed upon the plaintiff 
;lic duty to minimize his damages, in so far as they were due to 
humiliation resulting from the gatekeeper’s first rejection, by 
not thereafter subjecting himself to affront by repeatedly ap­
proaching the Cerberus at the gate, or by accepting the ticket 
agent's kindly suggestion that he try a flanking movement. We 
think the law applicable in that aspect of the case was the rule 
of contributory negligence or willfulness rather than the princi­
ple as to mitigatiw.\ or reduction of damages. But, if the latter 
principle were applicable, the avoidable consequential damages 
which the defendant was entitled to have eliminated from the 
consideration of the jury were only such as could have been 
avoided by the injured party in the exercise of proper care."

The tem poral distinction between contributory negligence 
and unreasonable failure to avoid consequences is so ephemeral 
and unjustified th a t the courts occasionally have rejected it. In 
Lipman u. Atlantic Coast Line Railroad,70 for example, plaintiff 
sued defendant for mental angivsh caused by the abusive lan­
guage of defendant’s conductor. Defendant’s defense was th a t 
the conductor’s actions were provoked by plaintiff’s wrongful 
conduct in tendering cash instead of a ticket—conduct clearly 
preceding defendant’s actions and, therefore, traditionally de­
scribed as contributory negligence. The court stated: “If that be 
true [defendant’s claim of provocation], it is a m atter of defense, 
and in mitigation of damages, even if [plaintiff’s] technical 
rights as a passenger were violated.”71

In Gardner v. Q.H.S., Inc.,72 fire damage to plaintiff’s prem ­
ises allegedly resulted from defendant-product supplier’s failure 
to provide an adequate warning. The Court of Appeals for the 
Fourth Circuit stated  th a t the "contributory negligence of

69. 130 S.C. at 422, 126 S.E. at 124.
70. 108 S.C. 151, 93 S.E. 714 (1917).
71. Id. a t 154, 93 S.E. at 715.
If defendant's misconduct were willful and plaintiff's merely negligent, plaintiff’s 

misconduct should be irrelevant whether it be deemed contributory negligence or uni e- 
sonable failure to mitigate damages. See :mte 56 and accompanying text supra.

72. 448 F.2d 238 (4th Cir. 1971)(applying South Carolina law).
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[plaintiffs] employees . . .  in failing to respond prom ptly”73 
when they discovered the fire might be a defense if, on remand, 
the trial court found th a t “contributory negligence is a defense 
in a suit for breach of implied warranty . . . .’n4 The employees’ 
conduct here, characterized as “contributory negligence," clearly 
followed defendant’s commission of the tort.

In Spier u. Barker,16 the New York Court of Appeals recog­
nized that plaintiff’s failure to wear a seat belt is conduct that 
precedes an automobile accident and th a t “ [trad itionally” the 
doctrine of avoidable consequences has been applied “only to 
postaccident conduct."78 The court nevertheless chose to treat 
plaintiff’s failure to wear her seat belt as an unreasonable failure 
to avoid consequences, apparently in order to avoid the harsh 
consequences of the all-or-nothin0 contributory negligence 
rule.77

Dean Prosser candidly adm its tha t “ the doctrines of con­
tributory negligence and avoidable consequences are in reality 
the same . . . .”78 The Uniform Comparative Fault Act includes 
within the definition of comparative fault the failure to avoid or 
mitigate damages.7*

Thus, both case law and commentators make clear th a t the 
doctrines of contributory negligence and unreasonable failure to 
avoid consequences cannot be distinguished effectively. South 
Carolina, therefore, already has a limited rule of comparative 
fault in its avoidable consequences doctrine, which is not ration­
ally distinguishable from contributory negligence. The only 
question is w hether the courts will acknowledge this fact and 
take appropriate steps to extend the avoidable consequences 
principle of comparative fault and to eliminate the defense of

73. Id. at 245.
74. Id. See note 55 and accompanying t^sxt supra.
75. 35 N.Y.2d 444, 323 N.E.2d 164. 363 N.Y.S.2d 916 (1974).
76. Id. at 451, 323 N.E.2d at 168, 363 N'.Y.S.2d at 921.
77. In Jones u. Dague, the court reject/id "the view that the mere failure to use a 

seat belt constitutes negligence or a failure to minimize damages" because defendant 
failed to prove what portion of plaintiff's injuries were due to her failure to use a seat 
belt. 252 S.C. 261, 271, 165 S.E.2d 149, 103-04 (1969). See T en n . Coue A n n . § 59-930 
(1980), which provides: "(I]n no event shall failure to wear seat belts be considered as 
contributory neglige .ce, nor shall such failure to wear said seat belt be considered in 
mitigation of damages on the trial of any civil action."

78. W . P r o sse r , supra note 12, at 424.
79. U nifo rm  C o m parative  F a u lt  Ac^  § 1(b).
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contributory negligence. The alternative is to bar recovery en­
tirely for unreasonable failure to avoid consequences so as to 
conform this principle to the present rule of contributory negli­
gence in South Carolina for equal protection purposes. This al­
ternative would be unfair to a plaintiff who unreasonably fails to 
avoid consequences and it dem onstrates the basic unfairness of 
the contributory negligence rule.

3. Crashworthiness.—The South Carolina Supreme Court, 
in Mickle u. Blackmon,®° apportioned a judgm ent between 
cotortfeasors, a construction company and an automobile m anu­
facturer, for injuries plaintiff received when she was impaled on 
an allegedly defectively designed stick shift lever. The accident 
was caused by the construction company’s negligent removal of 
road signs and the injuries were aggravated by Ford’s defective 
design.

Cases of this type are often described as second-collision or 
crashworthiness cases.®1 The distinguishing feature is considered 
to be th a t the conduct of one of the defendants does not cause 
the accident, but only increases the injuries. This distinction is 
not maintained consistently in the Cases, however. For example, 
if plaintiff is negligently injured by the operator of a lawn mower 
and the injury could have been prevented had the m anufacturer 
of the mower installed an inexpensive safety guard or shield, the 
operator and m anufacturer are both generally held to be the 
cause of the entire injury. B ut for the negligent operation of the 
mower, the injury would never have happened. Yet, had the 
mower been “crashworthy” (had it been equipped with an ade­
quate guard), the injury likewise would not have occurred. Nev­
ertheless, in Harr'son o. McDonough Power Equipment, Inc.,*2 
this factual situation was treated as a crashworthiness case.

T hat the injuries caused by each defendant often occur at 
slightly different times, ra ther than simultaneously, seems to be 
immaterial. The use of this temporal difference for the purpose 
of differentiating these cases from other cotortfeasor cases in

80. 252 S.C. 202, 166 S.E.2d 173 (1969).
31. See D. N oel & J. P h il l ip s , C ases and M a terials  on P ro du cts L iability  417-45

(1976).
82. 381 F. Supp. 926 (S.D. F!b. 1974). Compare id. with the theoretically compara­

ble case of Carpini v. Pittsburgh and Weirton Bus Co., 216 F.2d 404 (3d Ctr. 1954)(de- 
fendants apparently were held jointly and severally liable).
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which jo int and several liability is imposed, resembles the use of 
the artificial distinction traditionally employed to distinguish 
contributory negligence from avoidable consequences.63

In the Mickle situation, the construction company usuallv 
should be liable for the entire damages if the aggravating con­
duct is reasonably foreseeable.34 Some courts place the burden of 
making any required apportionm ent on the plaintiff.35 The bet­
ter rule is to place this burden on the defendant, as is done with 
contributory negligence, avoidable consequences, and compara­
tive fault.**

The Mickle apportionm ent rule embodies a doctrine of 
comparative contribution between or among cotortfeasors with 
no joint and several liability to the plaintiff. If the rule cannot 
be logically restricted to successive, as opposed to concurrent, 
injuries—as it cannot be—the same compulsion th a t dictates ex­
tension of the avoidable consequences damages reduction ap ­
proach to include contributory negligence also dictates extension 
of the crashworthiness damages reduction approach to establish 
a broad principle of comparative contribution in South Carolina.
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1980]

IV. C o n c l u s i o n

Justicp Holmes once said tha t “ [t]he life of the law has not 
been logic. I t has been experience.”*7 There is, however, no nec­
essary conflict between logic and experience. Indeed, the one 
should lend support to the other. The essence of good judicial 
decision-making is reasoned analysis and when such analysis 
commands a particular course courts should not hesitate to 
proceed.

The South Carolina Suprem e Court has imposed a heavy

83. See W. P r o sse r , supra note 12. at 420-24 (aggravation of damages by plaintiff); 
Phillips, In Tribute: Arno Cumming Becht, 1979 W a sh . U.L.Q. 661, 664-65 (aggravation 
of damages by defendant;.

84. Thus, when ®. treating doctor foreseeably eggravates injuries caused by a 
tortfeasor, the latter is liable for all damages. See, e.g., Gertz v. Campbell, 55 111. 2d 84, 
302 N.E.2d 40 (1973).

85. E.g.. Huddell v. Levin, 537 F.2d 726 (3d Cir. 197^'
86. See Zimmerman v. Ausland, 266 Or. 427, 513 P.2d ’ 167 (19731'avoidable conse­

quences); Chrysler Corp. v. Todorovich, 580 P.2d 1123 (Wyo. 1978)(crashworth'-iess); W. 
P ro sser , supra note 12, at 416 (contributory negligence); V. S ch w a rtz , supra note 7, § 
17.2 (comparative fault).

87. 0 . H o l m e s , T he  C om m on  L aw 1 (1881).
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duty on the  s ta te ’s lawmaking bodies, both legislative and ju d i­
cial, to justify  their actions on especially strict constitutional 
principles of rational classification and equal protection. T hat 
duty fairly demands tha t the court deal with its avoidable conse­
quences and crashworthiness doctrines either by their elimina­
tion or by their logical extension to the full-blown doctrines of 
comparative fault and comparative contribution. Moreover, the 
federally required application in South Carolina of a pure com­
parative-fault rule under the Federal Employers’ Liability Act 
m andates the extension of tha t rule to all areas of to rt law in 
this state , in order to' comply with the state constitutional re­
quirements of rational classification and equal protection.
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j u d i c i a l  d e c i s i o n . "  On p a g e  36 of the U n i f o r m  Act, the y n o t e  
the  N a t i o n a l  C o n f e r e n c e  of C o m m i s s i o n e r s  o n  U n i f o r m  S t a t e  L a w s  
h a v e  p r o m u l g a t e d  two U n i f o r m  C o n t r i b u t i o n  A c ts , o n e  of w h i c h  we 
h a v e  h e r e  in A l a s k a .  " B o t h  of t h e s e  A c t s  p r o v i d e  fo r p r o  r a t a  
c o n t r i b u t i o n ,  w h i c h  m a y  be s u i t a b l e  in a s t a t e  not a p p l y i n g  the 
p r i n c i p l e  of c o m p a r a t i v e  f a u l t ,  but it is I n a p p r o p r i a t e  in a 
c o m p a r a t i v e  f a u l t  s t a t e  a p p o r t i o n i n g  u l t i m a t e  r e s p o n s i b i l i t y  on 
the b a s i s  of the p r o p o r t i o n a t e  f a u l t  of the p a r t i e s  
i n v o l v e d .  . . . a n d  the 1 9 5 5  A c t  s h o u l d  be r e p l a c e d  by t h i s  A c t  
in a n y  s t a t e  th at  a d o p t s  a c o m p a r a t i v e  f a u l t  p r i n c i p l e .  . . . "

T h i s  w o u l d  a l s o  s e e m  to be t h e  v i e w  of our o w n  S u p r e m e  Co u r t :

T h e  A c t  p r o v i d e s  t h a t  in d e t e r m i n i n g  the pro 
ra ta  s h a r e s  of t o r t f e a s o r s  " t he ir  r e l a t i v e  
d e g r e e s  of fau lt  s h a l l  no t be c o n s i d e r e d . "
A.S. 0 9 . 1 6 . 0 2 0 ( 1 ) .  W e  q u e s t i o n  w h e t h e r  the 
r u l e  " d i s t r i b u t e e s ]  the r e s p o n s i b i l i t y  
e q u i t a b l y  a m o n g  t h o s e  w h o  a r e  j o i n t l y  
l i a b l e . "  A r c t i c  S t r u c t u r e s ,  Inc. v .
W e d m o r e , 605 P . 2d 426, 4 3 0  n. 8 ( A l a s k a  
1 979 ). . . . W h i l e  t he  q u e s t i o n  of w h e t h e r  
th e Ac t  s h o u l d  be a m e n d e d  is a m a t t e r  
c o m m i t t e d  to the j u d g m e n t  of the 
l e g i s l a t u r e ,  it is our  v i e w  that  w h e r e  o n e  
j o i n t  t o r t f e a s o r  s e e k s  c o n t r i b u t i o n  f r o m  
a n o t h e r ,  the t o r t f e a s o r ' s  "pro rat a sh ar e"  
s h o u l d  m e a n  a s h a r e  p r o p o r t i o n a t e  to his 

c o m p a r a t i v e  fault. We  a d d  th at  s u c h  a r u l e  
w o u l d  not u n d e r m i n e  the r u l e  of j o in t and  
s e v e r a l  l i a b i l i t y  a n n o u n c e d  in A r c t i c  
S t r u c t u r e s ,  Inc. v. W e d m o r e . W e  i n v i t e  
l e g i s l a t i v e  c o n s i d e r a t i o n  of t h i s  a s p e c t  of 
th e Act.

C r i t e r i o n  I n s u r a n c e  Co. v. L a i t a l a , 658 P . 2d 112, 118, n. 11 
( A l a s k a  1983) (J. R a b i n o w i t z  c o n c u r r i n g ) .

I t h i n k  it is i m p o r t a n t  to e m p h a s i s  th at  the a b o v e  r e f e r e n c e d  
p r o p o s e d  in l e g i s l a t i o n  r e t a i n s  j o i n t  an d  s e v e r a l  l i a b i l i t y .
In the c a s e  of an  i n s o l v e n t  d e f e n d a n t ,  the p r o p o s e d  A c t  d o e s  
r e a l l o c a t e  the u n c o l l e c t a b l e  a m o u n t  a m o n g  a l l  of the p a r t i e s ,  
I n c l u d i n g  a c l a i m a n t  at f a u l t .  S e e  S e c t i o n  2 [ A p p o r t i o n m e n t  of 

D a m a g e s ]  (d). T h i s  p a r t i c u l a r  a s p e c t  m a y  be of s o m e  c o n c e r n  to 
th e p l a i n t i f f s  bar. T h e r e  m a y  be o t h e r s  as w e l l .  W e  t h i n k  it 
is i m p o r t a n t ,  h o w e v e r ,  t h a t  the p r o p o s e d  A c t  s ee  the
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l e g i s l a t i v e  l i g h t  of day, w h e r e  it c a n  be s c r u t i n i z e d  and 
d i s c u s s e d  in c o m m i t t e e  h e a r i n g s  a n d  so on. T o w a r d s  that end, I 
w o u l d  r e s p e c t f u l l y  r e q u e s t  th at  y o u  c o n s i d e r  i n t r o d u c i n g  the 
l e g i s l a t i o n ,  e i t h e r  by y o u r s e l f  or in c o n j u n c t i o n  w i t h  o t h e r  
c o - s p o n s o r s .  W e  a r e  a t t e m p t i n g  to c o n t a c t  v a r i o u s  k e y  m e m b e r s  
of the l e g i s l a t u r e  b e s i d e s  y o u r s e l f  in t h is  r e ga rd .

T h a n k  y o u  for y o u r  a t t e n t i o n .  If I c a n  a n s w e r  a n y  q u e s t i o n s ,  
or be of a n y  f u r t h e r  a s s i s t a n c e  in t h i s  m a t t e r ,  p l e a s e  do not 
h e s i t a t e  to h av e y o u r s e l f  or y o u r  s t a f f  c o n t a c t  me.

S i n c e r e l y ,

S C H A I B L E , S T A L E Y t D e L I S I O  & COOK, INC.

M i c n a e i  l . v j e t d y n t y  

M C G / s l b
cc: D a v i d  T h o r s n e s s ,  Esq.

R e p r e s e n t a t i v e  J o h n  S u n d  

R e p r e s e n t a t i v e  R o b i n  T a y l o r  

R e p r e s e n t a t i v e  D o n  C l o c k  s i n  

R e p r e s e n t a t i v e  M a x  G r u e n b e r g ,  J r .  

R e p r e s e n t a t i v e  F r i t z  P e t t y j o h n  

S e n a t o r  P a t r i c k  R o d e v  
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Extending the Fairness Principle of L i  
and A m erican  M otorcycle : Adoption 
of the Uniform Comparative Fault 
Act

H. ANTHONY MILLER*

I n t r o d u c t i o n

The trend in California has been to make the tort system conform to 
the basic principle of fairness enunciated in Li v. Yellow Cab Com­
pany, 1 “liability fc / damages must be borne by those v/hose negligence 
caused it in direct proportion to their respective fault.”2 However, at 
present because of the traditional doctrine of joint and several liability3 
one tortfeasor may have to bear a disproportionate share of plaintiff’s 
loss when another tortfeasor is insolvent or has settled for an amount

• Associate Professor of Law, Pepperdinc University School of Law, Malibu, Cal., Copy­
right 1982.

1. 13 Cal. 3d 804. 532 P.2d 1226, 119 Cal. Rptr. 858 (1975).
2. Id. at 813, 532 P.2d at 1232. 119 Cal. Rptr. at 864.
3. The original meaning for a "joint tort" was the cc ncept of vicarious liability for concerted

action. All parties who acted in concert to commit a '.ort, in pursuance of a common plan or
design, were held liable for the entire result. Each party was liabie for the sura of the entire
damage done, although his part in the plan may have only contributed to a fraction of the loss
sustained. Under the modem liberal American Rule as to joinder, defendants whose negligence
has concurred to produce a single less t j the plaintiff have been joined to one action, and under a
standard which Dean Prosser refers to as a "careless usage," have been called joint tort-feasors. 
Cnee labeled as joint tort-feasors, each defendant is held jointly and severally liable for the entire 
loss. W. P r o sse r , T h e  Law  o f  T o r ts  §§46-47 (4th Ed. 1971). See infra notes 19-36 and accom­
panying text.
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less than his proportional share. Prior to Li, fairness was not the prime 
concern in determining liability. A plaintiff who was found to be eon­
tributorily negligent could not recover from the defendant even if the 
defendant was overwhelmingly more negligent than the p k . .iff.4 The 
plaintiff was forced to bear the burden of the defendant’s wrongful con­
duct. There were other areas in which it was necessary for one party to 
bear the burden of another's wrongful conduct. Assumption of risk 
was also a complete bar to recovery.5 By str.tute, contribution among 
tortfc-asur; wa> on a pro rata basis regardless of the proportion of the 
damages which could be attributed to each defendant.6 Equitable in­
demnity was awarded on an all-or-nothing basis; the tortfeasor who 
was found to be primarily liable would b o e  to bear the burden o f the 
entire loss in spite of a significant contribution by the secondary 
tortfeasor to the plaintiff's injuries.7

Because of Li and the cases which have followed it, these inequities 
have been resolved and the principle of fairness is firmly entrenched in 
the California tort system. Li, of course, established comparative negli­
gence abolishing the all-or-nothing contributory negligence.8 Li 
merged that form of assumption of risk which is also negligence into 
the comparative negligence doctrine.9 American Motorcycle Association 
v. Superior Court circumvented the contribution statute and established 
what might be called comparative partial indemnity which apportions 
the payment of damages among the defendants.10

4. Baltimore & P.R. Co. v. Jones, 95 U.S. 439 (1877); Bucldey v. Chadwick. 45 Cal. 2d 183, 
288 P.2d 12 (1955). The rule was rooted in the long-standing principle that one should not recover 
from another for damages brought upon oneself. See generally R e s t a t e m e n t  (S e c o n d ) o f  
T o r t s  §467 (1977),

5. The theory behind the defense was that the defendant's conduct involves certain dangers 
or risks, which the plaintiff voluntarily accepts. See Morton v. California Sports Car Club. *163 
Cal. App. 2d 685, 329 P.2d 967 (1958); R e st a t e m e n t  (S e c o n d ) o f  T o r t s  §496a (1977).

6. Contribution was "limited to the excess so paid over the pro rata share of the person so 
paying and in no event shall any tortfeasor be compelled to make contribution beyond his own 
pro rata share of the enure judgment," C a l . C iv . P r o c . C o d e  §875(c). The pro rata share of 
each defendant was determined by "dividing the entire judgment equally amocg all of them." Id. 
§876(a)\see Rollins v. California, 14 Cal. App. 3d 160, 92 Cal. Rptr. 251 (I97'"l).

7. The rationale underlying the principle of indemnity was that "everyone is responsible for 
the consequences of his own wrong, aLd if others have been compelled to pay damages which 
ought to have been paid by the wrongdoer, they may recover from him." Herrero v. Atlmson, 227 
Cal. App. 2d 69, 74, 38 Cal. Rpu. 490, 493 (1964).

8. In abolishing contributory negligence, the court noted that "this reexamination leads us 
to the conclusion that the 'all-or-nothing' rule of contributory negligence can be and ought to be 
superseded by a rule which assesses liability in proportion to fault." Li. 13 Cal. 3d at 810. 532 
P.2d at 1230, 119 CaL Rptr. ut 862 (the court went on to adopt "pure" comparative negligence as 
the law to be applied in California).

9. "[Tjhe defense of assumption of risk is also abolished to the extent that it is merely a 
variant of the former doctrine of contributory negligence; (and is) to be subsumed under the gen­
eral process of assessing liability in proportion to negligence." 13 Cal. 3d at 829, 532 P.2d at 1243.
119 Cal. Rptr. at 875; Daly v. General Motors Corp., 20 Cal. 3d 725, 575 P.2d 1162, 144 Cal. Rptr. 
380 (1978).

10. 20 Cal. 3d 578, 578 P.2d 899, 146 Cal. Rptr. 182 (1978). The court held that the common 
law doctrine should be modified to permit partial indemnity among concurrent tort-feasors on a
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The only vestige of the pre-Li period is the doctrine of joint and 
several liability and the effect that doctrine has upon situations involv­
ing multiple defendants. The doctrine requires that a solvent tortfeasor 
p a y  the entire judgment even though his proportional share of the fault 
was far less than that of an insolvent defendant or one who had settled 
earlier with the plaintiff. Contribution and indemnity, which normally 
protect one tortfeasor from bearing the burden of another’s liability, do 
not work against an insolvent tortfeasor or against a solvent one who 
has settled with plaintiff and is therefore protected by the laws gov­
erning release. The solvent tortfeasor is required to bear the burden of 
the insolvent or settling tortfeasor even if the plaintiff has contributed 
to his own injuries in a greater proportion than the solvent tortfeasor.11

The inequity of the law as it stands is shown in a recent case which 
reached the appellate court level.12 Although this case was subse­
quently “unpublished” by the California Supreme Court,13 the facts 
are still significant. Following a somewhat routine automobile “fender 
bender,” plaintiff settled with defendant A for S4000 and continued to 
prosecute his suit against B who in turn cross-complained against A for 
contribution and indemnity. At trial, the jury by special verdict set de­
fendant A’s share of the fault at eighty percent and defendant B’s share 
at twenty percent. The total amount of damages was found to be 
S19.700.14 The trial court continued to hear the case without the jury. 
The court found the settlement between plaintiff and A to have been 
made in good faith, and so the court deducted the amount of the settle­
ment from plaintiff’s damages15 and ordered B to pay the remaining 
amount of $15,700.16 Because Code of Civil Procedure section 877(b) 
bars contribution from a settling tortfeasor, defendant B had to bear 
the burden of the entire judgment less the amount of settlement.17 
Thus a defendant who was twenty percent liable had to pay eighty per­
cent of the damages. The inequity of the result was amplified in this 
particular case because defendant A was the wife of the plaintiff and 
would "hare in his recovery against defendant B. However, the unfair-

oomparative fault bails. See, e.g.. United States v. Reliable Transfer Co.. 421 U.S. 397 (1975); 
Kohr v. Allejtheny Airlines, Inc., 504 F.2d 400 (7th Cir. 1974); Gomes J. Brodhurst, 344 F.2d 465 
(3rd Cir. 1967); cf. Lindenberg v. Issen. 318 So. 2d 386 (Fla. 1975).

11. See infra note 173.
. Bagct v. Shepard. 128 Cal. App. 3d 433 (1982) Reponer of Decisions directed not to 

publish this opinion in the Official Reports, by the authority of the C a l .  C o n s t ,  art. Vt, §14; C a l .  
«- -T. Div. HI Rule 976. The opinion of such a case shall '  ot be cited by a court or a party to an 
action or preceding, except in very limited circumstances. See C a l .  R. C t.  Div. Ill Rule 977.

13. See supra note 12.
14. 128 Cal. App. 3d at 436 (unpublished opinion).
15. Id. at 438 (unpublished opinion).

17. Id. at 438-39 (unpublished opinion).
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ness in this situation does not rest upon the quirk of fate that plaintiff 
and defendant A were married; rather there is an inherent injustice in 
one defendant having to pay damages far in excess of his proportional 
liability.

In one sense, the injustice is even greater in situations involving in­
solvent defendants. For if defendant A, who is insolvent, is eighty per­
cent at fault and defendant B is twenty percent at fault, defendant B, 
under the present rule of joint and several liability, will have to pay one 
hundred percent of the damages despite having been found liable for 
1/5 that amount. The unfairness created by joint and several liability 
takes other forms as well. Two examples, the second more unfair than 
the first, involving an insolvent defendant, are appropriate here. In the 
first, plaintiff is ten percent at fault, defendant A, who is insolvent, sev­
enty percent, and defendant B twenty percent. Defendant B pays 
ninety percent of the damages. In the second, plaintiff is twenty per­
cent at fault, defendant A, who is again insolvent, seventy percent, and 
defendant B ten percent. Defendant B is liable for eighty percent of the 
damages. Although in these two hypotheticals the solvent defendant 
will pay less out of pocket than he would if plaintiff were not liable, the 
injustice still seems greater than when plaintiff is not at fault. It can at 
least be said that between an innocent plaintiff and a culpable defend­
ant, the defendant should bear the risk of an insolvent co-defendant.18 
But when plaintiff is also at fault, and especially when plaintiff is more 
at fault than the solvent defendant, this rationale loses all meaning. A 
defendant should not have to bear the entire risk of an insolvent co­
defendant when plaintiff is also culpable.

The thesis of the present article is that the harsh and unfair effect of 
the doctrine of joint and several liability should be judicially or legisla­
tively modified by the adoption of the Uniform Comparative Fault Act. 
The sections which follow will examine: (1) the nature and origins of 
the present law; (2) the fairness principle of Li and American Motorcy­
cle and why it dictates modification; (3) the arguments raised in Ameri­
can Motorcycle for not abolishing the doctrine to the point of showing 
that these arguments should not govern the issue of modification; 
(4) the case law and legislation of other jurisdictions; and (5) the ways 
in which modification can be made.

18. The reason for imposing liability on each for the entire consequence is that there 
exists no basis for dividing damages and the law is loath to permit an innocent plaintiff 
to suffer as against a wrongful defendant.

20 Cal. 3d at 588, 578 P.2d at 905, 146 Cal. Rptr. at 188.
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I. B a c k g r o u n d

In order to resolve the problems created by the continuing existence 
! of the doctrine of joint and several liability, it will be necessary to ex-
i amine not only the doctrine itself but also the laws which govern con­

tribution and release. Indeed, as will be discussed later, one of the 
1 wavs to ameliorate the unfair effect of joint and several liability is to
I modify the law governing contribution.
I

t4 . J o in t a n d  S e v e r a l L ia b i l i t y

, Perhaps a better name for the doctrine of joint and several liability is
"entire liability" because under the doctrine each tortfeasor is “liable 

i for the entire loss sustained by the plaintiff."19 In multi-defendant
j cases, the practical effect of this rule is that if one tortfeasor is insolvent

or cannot be levied upon, or even if the plaintiff merely chooses not to 
1 execute a judgment against one defendant, another tortfeasor can be

called upon to satisfy the entire judgment.20 If one tortfeasor has set­
tled, another may be called upon to pay the entire judgment less the 
amount of settlement.21 The solvent or non-settling tortfeasor is liable 
without regard to the proportional share of the injury which he 
caused.22

Originally the rule of entire liability was applied only to those 
tortfeasors who had acted in concert, true joint tortfeasors.23 But over 
the centuries, it has come to be applied to tortfeasors who possessed ?. 
common duty to the plaintiff; to tortfeasors who have a relationship 
which causes one of them to be vicariously liable for the other’s con­
duct; and to tortfeasors who act concurrently to cause a single, indivisi-

19. Prosser. Joint Torts and Several Liability, 25 C a l . L. R ev .4 1 3 , 418 (1937): 1 F. H a r per  &. 
F. J ames. Law o f  T o r t s  § 10.1, at 692 (1956); "Browne v. McDonnell Douglas Corp., 504 F. Supp. 
514 (N.D. Cal. 1980).

20. American Motorcycle Ass'n., 20 Cal. 3(1 at 590, 578 P.2d at 906, 146 Cal. Rptr. at 189 The 
court stated that

one of the principal by-products of the joint and several liability rule is that it frequently
permits an injured person to obtain full recovery for his injuries even when one or more
of the responsible parties do not have the financial resources to cover their liability.

Id.
21. Wouldridge v. Zimmerman. 21 Cal. App. 3d 656, 98 Cal. Rptr. 778 (1971) (“[t]he purpose 

of the rule requiring such reduction is to avoid double recovery and unjust enrichment which a 
plaintifT would enjoy if he were able to collect part of his total claim from one, and all from 
tBi?^ler ' ' ^ AL' ^ lv' Pro c - C o o e  §877 (release of one tortfeasor "shall not discharge any 
other such tortfeasor from liability unless its terms so provide, but it shall reduce the claim agamst 
outers . . .  in the amount of the consideration paid for it. . . .“).

22. 20 Cal. 3d at 590. 578 P.2d at 906-07, 146 Cal. Rptr. at 189-90.
23. Prosser, supra note 19. at 418; H a r per  a n d  J a m e s , supra note 19. at 692; Alexander v.

Hammarberg, 103 Cal. App. 2d 872. 230 P.2d 399 (1951). The former belief was (hat. tc constitute 
joint tort-feasors, there must be a concert of actior, a unity of purpose or design, and two or more
defendants working separately but to a common purpose; each acting with the other's knowledge
»ao consent.
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Tortfeasors are said to act in concert when they “act in pursuance of 
a common plan or design.” 2̂  It is not necessary for both tortfeasors to 
actually commit the act that directly injures the plaintiff.26 Prosser 
staled that concerted action includes all those who “actively participate 
in the wrongful act, by cooperation or request, or who lend aid, encour­
agement or countenance to a wrongdoer, or approval to the acts for 
their benefit. . . .” 27 The rationale for entire liability in this situation 
has always been that, when defendants act in concert, the act o f one 
will be considered the act of all.28 Tortfeasors who do not act out a 
common plan may still be considered joint if they have a common duty 
toward the plaintiff imposed upon them by law. Most cases in this cat­
egory involve co-owners o f property who negligently maintain some 
aspect of the property—e.g., a building ,29 a party wall,30 or even a 
flowerpot.31

Joint and several liability is also imposed upon multiple-tortfeasors 
when an agent or principal is held vicariously liable for the acts o f a

24. Harper and James point out that these last two categories are not joutt torts within the 
true meaning of the words.

Strictly speaking, the words joint-ton' should he used ojly where the behavior of two or 
more tort-feasors is such as to make it proper to treat the conduct of each as the conduct 
of the others as well. In effect this requires the existence of a concert of action or the 
breach of a joint duty.

H a r p e r  a n d  J a m e s , supra note 19, at 692. Prosser divides the joint torts into several more cate­
gories which are also mcompassed in Harper and James' four; (1) concert of action: (2) vicarious 
liability: (3) common duty; (4) concurrent causation of a single, indivisible result, which would 
have caused alone: (5) successive injuries; (6) damages of the same land, which it is difficult to 
apportion: (7) acts innocent in themselves which together cause damage: and (3) alternate liability. 
Prosser, supra note 19. at 429-43; JW Southland Mechanical Constructors Corp. v. Nixen, 119 Cal. 
App. 3d 417, 173 Cal. Rptr. 917 (1981) (multiple parties under a common duty).

25. H a r per  a n d  J a m e s , supra note 19. at 698 (1956); see Davis v. Hearst. 160 Cal. 143, 116 
P. 530 (1911) (newspaper proprietor gave his subordinates carte blanche to do anything to make 
the paper a success); see also R e st a t e m e n t  (S e c o n d ) o f  T o r t s  §876 (1977).

26. H a r per  a n d  J a m e s , supra note 19, at 698; R e s t a t e m e n t  (S e c o n d ) o f  T o r t s  §876(a)
(1977); Tide Water Associated Oil Co. v. Superior Court of Los Angeles County, 43 Cal. 2d 815. 
279 P.2d 35 (1955): see also Wetherton v, Growers Farm Labor Ass n., 275 Cal. App. 2d 163, 79 
CsJ. Rptr. 543 (1969). The court, in distinguishing tort and cr im in al conspiracy, stated that in tort

the major significance of the conspiracy lies in the fact that it renders each participant in 
the wrongful act responsible as a joint tort-feasor for all damages ensuing from the 
wrong, irrespective of whether or not he was a direct actor and regardless of the degree

ble injury.24

27. "Express agreement is not necessary, all that is required is that there shall be a common 
design or understanding." Prosser, supra note 19, at 429-30; cf. Schaefer v. Berinstein, 140 Cal. 
App. 2d 278, 295 P.2d 113 (1956) (each participant in the wrongful act is responsible for all dam­
ages ensuing from the wrong regardless of the degree of his activity).

28. H a r per  a n d  J a m e s , supra note 19, at 692; Heydon’s Case, 11 Co. Rep. 5. 77 Eng. Rep. 
1150(1613) (“(w]ith all coming to do an unlawful act, and of one party, the act of one is the act of 
a l l . . . ."). The origins of this view appear to be the same as those of the rationale for modem 
criminal conspiracy. See Smithson v. Garth, 3 Lev. 324, 83 Eng. Rep. 711 (1691); see also Mox 
Incorporated v. Woods, 202 Cal. 675. 262 P. 302 (1927).

29. Johnson v. Chapman. 43 W. Va. 639. 28 S.E. 744 (1897).
30. Simmons v. Everson. 124 N.Y. 319, 26 N.E. 911 (1891).
31. World v. Grozalsky, 277 N.Y. 364, 14 N.E,2d 437 (1938).
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s:rvant or agent. Strictly speaking vicarious liability stems from the 
; gency doctrine o f respondeat superior. However, although the agent 
jjid principal have not committed a joint tort, 32 both can be joined in 
the same suit and both are subject to entire liability. O f course the 
practical effect is that the master or principal usually must pay for the 
full amount of the dam ages.33

In terms o f the thesis o f this article, the most im portant application 
of joint and several liability is to tortfeasors who concurrently cause an 
indivisible injury to the plaintiff.34 The rationale for applying entire 
liability to concurrent tortfeasors is largely a m atter o f causation. The 
court stated in Am erican M otorcycle, “the principle that each tortfeasor 
is personally liable for any indivisible injury o f which his negligence is 
the proximate cause has commonly been expressed in terms of joint 
and several liability .” 35 Concurrent tortfeasors are especially suscepti­
ble to unequal apportionm ent o f responsibility. It is possible that one 
tortfeasor’s act alone would not have caused any harm  to the plaintiff, 
or that alone it might have caused the entire injury, or that it would 
have caused a lesser injury .35

For most o f the time that joint and several liability was developing, 
the law was far more defendant oriented than it is today. Contributory 
negligence and assumption o f risk were absolute. There were no long 
arm statutes to aid plaintiff in gaining jurisdiction. The practical 
problems related to slowt communication and transportation could 
also work to protect defendants. Although the doctrine did uot miti­
gate the harsh effects o f contributory negligence and assumption of the 
risk, it did help plaintiff when he or she could not gain jurisdiction or 
when other practical problems prevented him or her from recovering 
from one tortfeasor. The doctrine, o f course, helped the plaintiff when 
one defeudant was insolvent. It should also be noted that during the 
development o f joint and several liability all plaintiffs who received a 
judgment in their favor were entirely innocent in the eyes of the law. 
Moreover, the concept o f apportioning liability according to fault was

32. H a r pe r  a n d  J a m e s , supra note 19, at 700 (1956). See generally W. S eavey , St u d ie s  in  
Ag e n c , 65-105, 129-53, 220-79 (1949).

33. H a r p e r  a n d  J a m e s , supra note 19, at 700. Obviously the servant or agent is not liable 
tor the tortious acts of the master or principal, unless other principles of joint tort liability would 
mike him so. The failure to impose any liability where the tort is the master’s alone indicates that 
the liability relationships are not truly joint tons.

34. There may have been a safely valve in the English system. Since under English law there 
*as no joinder of defendants unless there was concened action, concurrent tortfeasors were tried 
separately. Thus, the jury could apportion the damages to the portion of the injury the defendant 
Mused. More liberal American rules allowed joinder of concurrent tortfeasors, and this meant
“jat "a verdict for one sum [was| returned against all those found liable, without regard to the fact
Liut 'he juries in separate actions would not be so bound." Prosser, supra note 19, at 420.

35. 20 Cal. 3d at 586. 578 P 2d at 904, 146 Ca!. Rptr. at 187.
36. H a r p e r  a n d  J a m e s , supra note 19. at 702.
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non-existent or at least unaccepted. When judges were confronted with 
the issue o f who should bear the burden of the damages caused by an 
insolvent tortfeasor, they had no means to apportion the loss. There­
fore, if  the choice was between the totally innocent plaintiff and the 
cu 'pable solvent defendant, the answer was easy: the culpable defend­
ant should bear the burden and pay the whole judgm ent. This view is 
expressed in a leading California case supporting the doctrine:

Even though persons are not acting in concert, if the result(s) pro­
duced by their acts are indivisible, each person is held liable for the 
whole . . . .  The reason for imposing Liability on each for the entire 
consequence is that there exists no basis for dividing damages and 
the law is loath to permit an innocent plaintiff to suffer as against a 
wrongdoing defendant.37

B. Contribution

Contribution is a method of allocating the loss among concurrent 
tortfeasors. Since the doctrine of joint and several liability will make 
each of them liable for the entire judgm ent, the one who satisfies the 
entire ju d 0. nent or a disproportionate share may seek contribution 
against the others. It is often stated that there was no common law 
right to contribution .38 However, this statement is not historically ac­
curate. The original rule against contribution was stated in a conver­
sion case,39 and the rationale was that “plaintiff’s claim rested upon 
what was, in the eyes o f the law, entirely his own deliberate wrong ."40 
Following this case, contribution was sometimes applied in negligence 
cases in both England and the United States on the grounds that the 
rule against contribution applied only to intentional torts. It was not 
until “the dcor was thrown open to joinder” that the American courts 
began to apply widely the rule against contribution .41 Yet. according 
to Prosser, eight states still allowed contribution in negligence cases 
without the aid o f a statute .42

Despite thus common law authority for contribution, most states have

37. Finnegan v. Royal Realty Co.. 35 Cal. 2d 409. 433-34, 218 P.2d 17. 32 (1950).
38. "Although early common law derisions established the broad rule that a tortfeasor was 

never entitled to contribution. . . ." American Motorcycle Association v. Superior Court. 20 Cal. 
3d 578. 592, 578 P.2d 899, 908, 146 Cal. Rptr. 182. 191 "(1978). “At common law there is no right 
of contribution between persons jointly or severally Uable in tort. . . . "  4 B. W it k in ,  Sum.m.v ’I 
o f  C a l i f o r n i a  L a w  2344 (8th ed. 1979).

39. Merryweather v. Nixan. 8 Term. Rep. 186, 101 Eng. Rep. 1337 (1799).
40. P ro s ’s e r ,  supra note 3, ot 305.
41. Id. at 306.
42. Id. ; see Knell v. Feltman, 85 App. D.C. 22. 174 F.2d 662 (1949): Best v. Yerkes. 247 Iowa

800, 77 N.W.2d 23 (1956); Quatrav v. Wicker. 178 La. 289 (1933); Bedell v. Reagan. 159 Me. 292,
192 A.2d 24 (1963); Ankeny s. Moffett. 37 Minn. 109, 33 N.W. 320 (1887); Goldman v Mitchell-
Fletcher Co.. 292 Pa. 354. 141 A. 23! (1928); Davis v. Broad St. Garage. 19Tenn. 320. 232SAV.2d
355 (1950); Ellis v. Chicago and N.W.R. Co.. 167 N.W. 1048 (1918).
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; established contribution by statute .43 One o f the strongest forces in
brineing about statutory change was the Uniform Contribution Acts of 
11)39** and 1955.45 Both of the Acts recommended a pro rata division 
of the loss: each defendant's share is determined by dividing the 

l number of defendants who have been found liable into the amount of
ihe judgm ent.46 Thus each defendant’s share was equal, and n it- 
tempt was made to apportion liability according to fault. California 
adopted a contribution statute allowing for pro rata shares,4'  and it was 
this statute that the court circumvented in American M otorcycle by es- 

! tablishing comparative partial indemnity, which allowed the courts to
apportion the contribution share according to the fault.48 If the statute 
had not stood as a road block, the Supreme Court would not have had 
to use the common law doctrine of indemnity, which traditionally did 
not allow any sharing of the liability among tortfeasors, as a vehicle to 
apportion liability among tortfeasors.49

} C. Release

Release is simply the “surrender of a cause of action, which may be 
gratuitous or for inadequate consideration ." 50 A problem developed 
early on because release was confused with satisfaction, which is the

93 Prosser sta led  that the re  were 23 states w hich h ad  ad o p ted  a co n tribu tion  sta tu te  in 1 9 "I. 
Pr o sser , supra note 3. at 307.

U n if . C o n t r ib u t io n  A m o n g  T o r t fe a so r s  A c t  (1939).
95. U n if .  C o n t r i b u t io n  A m o n g  T o r t f e a s o r s  A c t .  12 U.L.A. 63 (1975) (1955 version) 
95 One of the major differences between the two uniform acts is the manner in which they 

••teat the settling tortfeasor. Under the 1939 act there was no release granted to the settling 
’.ortieasor who w’ould still be liable for contribution. U n if .  C o n t r i b u t io n  A m o n g  T o r t f e a s o r s  
V t  $2 (1939). See infra note 194. This provision, because it discouraged settlement, was unpop­
ular and lead to the enactment of the 1955 act which allowed for the full release of the settling 
tortfeasor as a means cf encouraging settlement. U n if .  C o n t r i b u t io n  A m o n g  T o r t f e a s o r s  
A c t  4b. 12 U.L.A. 99 (1975).

97 C au . C iv . P r o c . C o d e  §877(a).
98. American Motorcvde Association v. Superior Court. 20 Cal. 3d 578. 591. 573 P2d 899. 

912. 196 Cal. Rptr. 182, 196 (1978).
In order to attain such a system, in which liability for an indivisible injury caused by 
concurrent tortfeasors will be borne by each individual tortfeasor ’indirect proportion to 
(his| respective fault,’ we conclude that the current equitable indemnity rule should be 
modified to permit a concurrent tortfeasor :o obtain partial indemnity from other con­
current tortfeasors on a comparative fault basis. 

id  The Supre.ue Court held that the contribution statute did not prevent modification of ihe 
common law doctrine of equitable indemnity because “in enacting the 1957 contribution legisla­
tion the Legislature did not intend to prev'ent the judiciary from expanding the common law 
equitable indemnity doctrine. . . ." Id. at 603. 578 P.2d at 915, 146 Cal. Rptr. at 198.

99. A suit for contribution is brought for the recovery of a proportionate part of the sura 
paid by the plaintiff, or, the ground that the parties were both equally guilty of negli­
gence and should share the cost. . . .  A suit for indemnity is brought to recover the total 
amount of the payment by the plaintiff, on the ground that the plaintiffs conduct was not 
as blameworthy as the defendant's. . . .

R esta tem en t  (Se c o n d ) o f  T o r t . *}886b com m ent a.
50. Pr o sse r , supra noie 3. a t 301.
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“acceptance o f full compensation for the injury.”51 Courts held that 
the release o f one tortfeasor was the release of all.52 This problem was 
circumvented with the development of the “covenant not to sue” which 
by definition released only the tortfeasor who was a party to the cove­
nant.53 Ultimately the most sensible approach prevailed: a release of 
one tortfeasor would not discharge any other tortfeasors. This position 
was adopted by the Uniform Contribution Act o f 1955,54 by California 
in 195 755 and by the Second Restatement.56

It is im portant to note the effect of release on contribution. If a set­
tlement is made in return for a release, the general view is that the 
released party is free from any further contribution and the am ount of 
the settlement is deducted from the am ount o f the judgm ent which the 
remaining tortfeasors must pay.57 The Uniform Contribution Among 
Tortfeasors Act o f 1939 took the opposite view, that the released 
tortfeasor could still be liable for contribution in the amount that his 
pro rata share exceeds his settlement.58 Although at least five states 
accepted this view at one time,59 it is now widely disfavored. However, 
as will be discussed below, this position may provide one solution to 
the problem this article addresses.60

II. T h e  F a i r n e s s  D o c t r i n e :  T h e  C a s e  f o r  M o d i f i c a t i o n

The fundam ental reason for the modification o f joint and several lia­
bility is that the present system unfairly favors plaintiffs over defend-

51. Id.
52. “Until quite recent yean, most of the courts have continued to hold that a release to one 

of two concurrent tortfeasors is a complete surrender of any cause of action against the other, and 
a bar to any suit against him. without regard to the sufficiency of the compensation actually re­
ceived.” In California the rule was well settled that the release oi me joint tortfeasor discharged 
them all. Eg.. Markwell v. Swift & Co.. 126 Cal. App. 2d 245. 272 P.2d 47 (1954); Flynn v. 
Nianson. 19 Cal. App. 400. 126 P. 181 (1912). There were cases which applied this rule to concur­
rent tortfeasors. E.g., Hadden v. Moran, 104 Cal. App. 2d 777. 232 P.2d 544 (1951). Hawber v. 
Raley. 92 Cal. App. 701, 268 P. 943 (1928). However, tne California cases use the joint liability so 
loosely (“malting no distinction between strict joint tortfeasors and other jointly and se erally 
liable”) that one commentator has stated the the Supreme Court had still left “open the question 
as to concurrent tortfeasors." 4 Witkin. supra note 38, at 2336.

53. Holtz v. United Plumbing Co.. 49 Cal 2d 501, 319 P.2d 617 (1957); Kincheloe v. Retail 
Credit Co.. 4 Cal. 2d 21, 46 P.2d 971 (1935); Beck v. Bei Air Properties, 134 Cal. App. 2d 834, 286 
P.2d 503 (1955); Abbott v. Goodyear Rubber Co., 116 Cal. App. 665. 3 P.2d 56 (1931).

54. U n i f .  C o n t r i b u t io n  A m o n g  T o r t f e a s o r s  a c t  §4{a), 12 U.L.A. 98 (1975).
55. C a l .  C.y. P r o c .  C o d e  §877(a).
56. R e s t a t e m e n t  ( S e c o n d )  o f  T o r t s  §886A.
57. If it is clear that the satisfaction received was understood to be only partial, it should
not discharge the claim against a second tortfeasor. All courts are agreed, however, that
it must be credited pro tamo to diminish the amount of damages recoverable against
him. . . .

P r o s s e r ,  supra note 3, at 304-05; accord. C a l .  C iv .  P r o c .  C o d e  §877(a).
58. U n i f .  C o n t r i b u t io n  A m o n g  T o r t f e a s o r s  a c t  §2 (1939).
59. Delaware, Maryland, New Mexico. Pennsylvania, and Rhode Island. Adams, Seiilemenis 

After Li- But Is It Fair. 10 PaC. LJ. 729, 744, n.104.
60. See infra text accompanying notes 147-174.
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ints. The fairness principle requires that loss should be apportioned 
according to the percentage of fault.61 However, because o f joint and 
several liability, a defendant’s liability may be based not on propor­
tional fault but rather on the solvency of codefendants62 or on the will­
ingness of th ' plaintiff to settle with another defendant. Li, A w ic a n  
Motorcycle, and the cases which follow them firmly establish the fair­
ness principle in California tort law. Although none of these caras, ex­
cept American M otorcycle which refused to abolish .ne doctrine, have 
discussed changing the law to negate the harsh effect of joint and sev­
eral liability, these cases form the foundation for the argument that this 
change must be made.

1983 / Joint and Several Liability

A. Li v. Yellow Cab Co.

The concept of fairness is the guiding prinv:iple of Li: fairness is the 
foundation for comparative negligence, and it plays an im portant role 
in the resolution of other issues. When the California Supreme Court 
established comparative negligence, it used strong language. The court 
was critical of contributory negligence because “the doctrine is inequi­
table in its operation because it fails to distribute responsibility in pro­
portion to fault."63 The court noted that juries often try to correct the 
unfairness of contributory negligence in the jury  room64 and that this 
unfairness undermines confidence in the legal system .65 The court’s ac­
tual holding is couched in r "m s  of fundamental fairness:

We are likewise persuade, that logic, practical experience, and fun­
damental justice counsel against the retention of the doctrine render­
ing contributory negligence as a complete bar to recovery—and that 
it should be replaced in this state by a system under which liability fo r  
damages will be borne by those whose negligence caused it in direct 
proportion to their respective fault 66

61. See infra notes 36-42 and accompanying text
62. See Adler. Allocation o f Responsibility After American Motcrcycle Association v. Supe-

rior Court, 6 P e p p e ro in e  L. R e v . I (1978).
63. 13 Cal. 3d at 810. 532 P.2d at 1230, 113 Cal. Rptr. at 862. Dean Prosser stales the kernel 

or critical comment ut these terms: “It [the rule] places upon one party the entire burden of a loss 
for which two are. by hypothesis, responsible." P r o s s e r ,  supra note 3. §67. at 433. Harper and 
James express the same basic idea:

[T]here is no justification—in either policy or doctrine—for the rule of contributory neg­
ligence, except for the feeling that if one" man is to be held liable because of his fault, 
then the fault of him who seeks to enforce that liability should also be considered. But 
this notion does not require the all-or-nothing rule, which would exonerate a very negli­
gent defendant for even the slight fault of his victim. The logical corollary of the fault 
principle would be a rule of comparative or proportional negligence, not the present rule.

2 H a r p e r  a n d  J am es, supra note 19. §22.3 at 1207; 13 Cal. 3d at 810-11 n.3. 532 P.2d at 1230-31. 
• 19 Cal. Rptr, at 862-63.

64. 13 Cal. 3d at 811. 532 P.2d at 1231, 119 Cal. Rptr. at 863.
65. Id. at 812. 532 P.2d at 1231. 119 Cal. Rptr. at 863.
66. Id  at 812-13, 532 P.2d at 1232, 119 Cal. Rptr. at 864 (emphasis added).
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The court’s view that fairness should govern the tort system was so 
strong that it ignored a century-old interpretation of Civil Code section 
1714 which established contributory negligence in California .67 More­
over, the court chose the pure form o f compi'.rative negligence vyhich 
“apportioned liability in direct proportion to fault in all cases’ ’68 be- j 
cause the other form “also distorts the very principle it recognizes, i.e., 
that persons are responsible for their acts to the extent their faults con­
tribute to the injurious results."69 The court even allows a Limited form 
o f retroactivity because of “considerations of fairness. . . . ’’70

B. American Motorcycle

Although the Supreme Court in American M otorcycle Association v. 
Superior Court refused to abolish the doctrine of joint an ■ several lia­
bility, this case is a major app’ication of the fairness principle.71 Be­
cause L i involved only one plaintiff and one defendant, .’he court 
reserved the issue o f the application o f comparative negligence to cases 
involving multiple tortfeasors until such a case was actually before the 
court.72 Am erican M otorcycle Association presented the facts which al­
lowed the court to resolve the issues connected with multipie parties .73 
In Am erican M otorcycle a minor received serious injury in a motorcycle 
race sponsored by the Association. The minor sued the Association 
which filed an answer and sought to file a cross-complaint against the 
m inor’s parents .74 The Association argued that it should only be re­
sponsible for its proportional share of the damages on two grounds: 
first, that joint and several liability should be abolished and, second, 
that there should be contribution or indemnity in proportion to fault.75 
Although the Supreme Court refused to abrogate joint and several lia­
bility, the Court, in order to further establish the system of tort liability 
envisioned in L i  in which liability is allocated in direct proportion to 
fault,76 modified its traditional, all-or-nothing aspect o f equitable in-

67. California Civil Code section 1714 states in part that:
Every one is responsible, not only for the result of his willful acts, but also for an injury 
occasioned to another by his want of otdinary u re  or skill ut the management of hi’s 
property or person, except so far as the latter has, willfully or by want of ordinary care, 
brought the injury upon himself. The extent of liability in such cases in delined by the 
Title on Compensatory Relief.
68. 13 Cal. Jd at 827, 532 P.2d at 1242. 119 Cal. Rptr. at 874.
69. Id. at 823. 532 F.2d at 1243, 119 Cal. Rptr. at 875.
70. Id  at 830, 532 P.2d at 1244. 119 Cal. Rptr. 876.
71. 20 Cal. 3d 578, 578 P.2d 899, 146 Cal. Rptr. 182.
72. Justice Sullivan noted that "(pjroblems of contribution and indemnity among joint 

tortfeasors lurk in the background." 13 Cal. 3d at 823, 532 P.2d at 1240. 119 Cal. Rptr. at 872.
73. 20 Cal. 3d 578, 578 P.2d 899. 146 Cal. Rptr. 182
74. Id  at 585, 578 P.2d at 903, 146 Cal. Rptr. at 186.
75. Id
76. Li. i3 Cal. 3d at 813, 532 P.2d at 1232, 119 Cal. Rptr. at 864.
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denmiiy and established what might be called comparative partial in­
demnity allowing “a concurrent tortfeasor to obtain partial indemnity 
from other concurrent tortfeasors on a comparative fault basis.”77 

The Supreme Court made it clear that the reason for establishing 
.comparative partial indemnity was the fairness principle. The Court 
noted that the courts in general have abandoned traditional grounds 
for the application of equitable indemnity,78 basing further applica­
tions of the doctrine on the grounds of equity and fjood conscience.79 
The language of the court leaves no doubt that the principle of fairness 
is the basis for the court's action:

[T]he all-or-nothing aspect of the doctrine has precluded courts from 
reaching a just solution in the great majority of cases in which equity 
and fairness call for apportionment of loss between wrongdoers in 
proportion to their relative culpability, rather than the imposition of 
the entire loss upon one or the other tortfeasor.80

The Court not only established comparative partial indemnity, it also 
circumvented the legislatively mandated contribution statute81 which 
iimits contribution to those against whom there is a joint judgment82 
and which requires that contribution be made on a pro rata basis.83 
Evidently the court felt comfortable in cirtumventing this legislation 
because the statute itself states that “the right of contribution shall be 
administered in accordance with princip'es of equity.”84 The Court in­

77. 20 Cal. 3d at 598, 578 P.2d at 912. 146 Cal. Rptr. at 195.
78. Id. at 591-98. 578 P.2d at 907-12, 146 Cal. Rptr. 190-95. The formulations for determin­

ing the proper applications of equitable indemnity were vague. Some authorities characterized
the negligence on the pan of the indemnitor as “active.” "primary." or "positive," and he negli­
gence of the indemnitee as "passive." "secondary," or "negative," These lormulattons were criti­
cized as artificial and "lacking the objective critena desirable for predictability in the law." Id. at 
594. 578 P.2d at 909. 146 Cal. Rptr. at 192; see Atchison T. <5t S.F. Ry. Co. v. LanCranco. 267 Cal. 
App  ̂2d 881. 886, 73 Cal. Rptr. 660. 664 (1968).

79. Some courts have abandoned the welter of inconsistent standards and have turned to 
equity:

The duty to indemnify may arise, and indemnity may be allowed in those fact situations 
where in equity and good conscience the burden o f the judgment should be shiftedfrom the 
shoulders o f  the person seeking indemnity to the onefrom whom indemnity is sought. The 
right depends upon the principle that everyone is responsible for the consequences of his 
own wrong, and if others have been compelled to pay damages which ought to have been 
paid by the wrongdoer, they may recover from him. Thus the determination of whether 
or not indemnity should be allowed must of necessity depend upon the facts of each case.

20 Cal. 3d at 595, 578 P.2d at 709-10. 146 Cal. Rptr. at 192-93 (quoting from Herrero v. Atkinson, 
227 Cal. App. 2d 69. 74, 38 Cal. Rptr. 490, 493 (1964).

80. 20 Cal. 3d at 595, 578 P.2d at 910. 146 Cal. Rptr. at 193.
81. C a l .  C iv .  P r o c .  C o d e  §§875-79.
82 Id  §875(c). The section provides in part that liability "shall be limited to the excess paid 

over the pro rata share of the person s* paying and in no event shall any tortfeasor be compelled 
to make contribution beyond his own pro rata share of the emit t judgment." Id.

83. "Such right of contribution may be enforced only after ine tortfeasor has. by payment, 
wscharged the joint judgment or has paid more than his pro rata ohare thereof." C a l .  C iv . 'P r o c .
Code §875(c).

84. Id  at §875(b) (quoted in American Motorcycle, 20 Cal. 3d at 602, 578 P.2d at 915, 146 
C*l- Rptr. at 198).
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terpreted this provision to mean that the legislature intended the courts 
to elaborate on these principles.85 By this interpretation the Court is 
placing the principles of equity and fairness in almost a supreme posi­
tion: not only do these principles justify comparative partial indemnity 
but they show that the legislature also seeks to embody these principles 
in the ultimate tort system which results after judicial interpretation.

C. Cases fo llow ing  Li and  American Motorcycle

The importance attached to the fairness principle by the Supreme 
Court of California and the courts of appeal, can be seen in the expan­
sion of comparative partial indemnity to situations not discussed in 
Am erican M otorcycle. The first step in this expansion occurred several 
months after Am erican M otorcycle. In Safeway Stores v. N est-K art,86 
the Supreme Court held that comparative partial indemnity justified 
the apportionment of damages between a negligent tortfeasor and one 
who was strictly liable. The court used language which makes clear the 
reason for applying comparative partial indemnity to this situation:
“even when an injury was in part caused by a defective product, fair­
ness and good social policy . . . dictated a sharing or apportionment of 
liability.”87

Perhaps the most important expansion of American M otorcycle is the 
application of comparative partial indemnity to a settling tortfeasor. In 
Sears, Roebuck, and  Co. v. International Harvester Co. , 8 8  the court of 
appeal held that a settling tortfeasor could seek indemnification for a 
portion of the settlement from a cross-defendant. Comparative indem­
nity has also been applied to governmental entities,89 to employees in

85. 20 Cat. 3d at 603. 578 P.2d at 915, 146 Cal. Rptr. at 198.
£6. 21 Cal. 3d 322. 579 P.2d 441, 146 Cal. Rptr. 550 (1978).
87. Id. at 329, 579 P.2d a: 444, 146 Cal. Rptr. at 553 (emphasis added). The court proceeded

to quote from Ford Motor Co. v. Robert J. Poeschl, Inc., 21 Cal. App. 3d 694, 98 Cal. Rptr. 702
(1971), in which the court expressed discontent with traditional equitable indemnity doctrines 
which would permit the dealer and leasing agency to escape any liability whatsoever surrounding 
an accident relating to a defective automobile, th e  Poeschl court noted:

The dealer and the leasing agency shared Ford's ability to reach the customer before the 
accident occurred . . .  on the assumption that they did nothing, their escape from 
financial responsibility is troublesome. Judicially favored objective of deterrence and 
accident prevention would be promoted by imposing some liability on a dealer who 
knew of a danger and did nothing. To shift the entire loss to him would not serve these 
objectives, for then the manuf 'urer would escape scot-free. A wise rule o f law—one 
designed to stimulate responsn. throughout the merchandising chain— would require 
both parties to share the loss. . V o f . . . partial indemnification would permit that 
result.

21 Cal. 3d at 330, 579 P.2d at 445. 14 ; a|. Rptr. at 554.
88. 82 Cal. App. 3d 492, 147 C' .. Kptr. 262 (1978).
89. Wagner v. State of Califoro a. 86 Cal. App. 3d 922, 150 Cal. Rptr. 489 (1978) (holding a 

governmental entity liable for injur jaused by a dangerous .ondition of its property). The court 
allowed a cross complaint by a defendant against the state seeking contribution in proportion to 
the state's fault.
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III. T h e  C o n c e r n s  o f  A m e r i c a s  M o t o r c y c l e  A s s o c ia t io n

In A m erican  Motorcycle, the California Supreme Court upheld the 
doctrine of joint and several liability.92 The court is forthright and 
unequivocal on this matter, and indeed, the fact that the court chose to 
“unpublish" the appellate court decision in Baget v. Shepard33 shows 
that the court is firm in its resolve to maintain the doctrine. However, 
the court limits its discussion to the subject of abrogation of the doc­
trine; no mention is made of the possibility that joint and several liabil­
ity could be modified to remove the inequity which presently exists. 
The reasons which justify the court’s refusal to abolish joint and several 
liability are not entirely satisfactory. As one commentator has noted, 
the court "got lost in a maze of conceptualism. . . ,”94 Even if the 
court’s rationale for not abrogating joint and several liability are valid, 
they do not justify a refusal to modify the inequitable effect of the 
doctrine.

This failure to discuss modification can, of course, be attributed to 
the failure of counsel to seek modification. However, a more plausible 
explanation is that the court of appeal chose to abolish the doctrine,95 
and the Supreme Court seems to be reacting to the appellate court. 
Therefore the appellate court decision in American Motorcycle is im­
portant background for understanding the view of the Supreme Court 
and the need for further action on this issue.

A . Tr.e Appellate Court Decision
Although the Supreme Court overruled96 the court of appeal,97 the 

goals of the two courts were sim r. Both sought to mitigate the harsh 
effects on defendants imposed by the “limited” forms of contribution

90. Associated Coast. & Eng’r Co. v. Workers’ Corapeasatioa. 22 Cal. 3d 829, 587 P.2d 684. 
150 Cal Rptr. 888 (1978) r. :ld that a concurrently negligent employer was entitled to a credit 
against workers' compensi '>on obligations to the extent which exceeds the proportional liability 
Out the employer wou) j incur for indemnification of a third party tort-feasor under a comparative 
svstem of tort respo-jibility allocated among multiple wrongdoers); accord Aceves v. Regal Pale 
Brew. Co.. 24 C>\ 3d 502, 595 P.2d 619, 156 Cal. Rptr. 41 (1979).

91. Kram', v. Cedu Foundation, Inc., 93 CaL App. 3d 1. 155 Cal. Rptr. 552 (1979) (indem­
nity may ari'e by virtue of express contractual language and such a right may also be found in 
equitable considerations brought into play by coostructual language not expressly dealing with 
md«nnifi'_aiion or by the equities involved in a particular case).

92 20 Cal. 3d 578, 578 P.2d 899, 146 Cal. Rptr. 182 (1978).
93. Baget v. Shepard, 128 Cal. App 3d 433 (1982) (unpublished opinion, see supra note 12).

, 94- Fleming, Report to the Joint Committee o f the California Legislature on Tort Liability on 
O'* Problems Associated with American Motorcycle Association v. Superiot Court, 30 H a s t .  L.J. 
I**. 1484 (1979).

95. 65 CaL App. 3d 694, 135 Cal. Rptr. 497 (1977).
96. 20 Cal. 3d 578, 578 P.2d 899, 146 Cal. Rptr. 182.
97. 65 Cal. App. 3d 694, 135 Cal. Rptr. 497.
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