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enactment. Evaluation topics to be addressed include but are not limited 

to initiation of, extent of, or changes in:

(1) the num ber and type o f server and m anager training program s in 
the state;

(2) the curricula of such programs;
(}) the management policies, procedures an;' actions of licensees re­

garding the service of alcoholic beverages;
(4) the num ber of actions filed, settled, and litigated pursuant to  tfcs 

Act and the num ber and am ounts o f recoveries;
(5) the num ber o f successful defenses based on Section 10 o f this Act;
(6) the legal interpretations of the provisions of this Act, particularly 

as compared to other state court interpretations;
(7) the incidence o f driving while in toxicited offenses, injuries and 

deaths;
(8) the incidence of other alcohol-related problems;
(9) the incidence o f sales to  minors and intoxicated persons.

Commentary

Perhaps the least recognized shortcoming of new legislation is its 

failure to evaluate its impact Laws are enacted to address particular 

social problems, but without at: evaluation, legislators and other social 
policymakers have no basis for determining whether the desired impact 

has been achieved. A  carefully developed evaluation project is therefore 

vital to the legislative process generally and to the succe -ful implemen­
tation of this Act.

This provision mandates the A B C  agency of the state to conduct the 

evaluation, to be completed within two years of the Act’s enactment. It 

is anticipated that the agency may need to contract with an orgar.ization 
that specializes in such studies, since most A B C  agencies do not have the 

required expertise. The Act may need to be amended to establish the 

contracting process in such cases, in some jurisdiction:;, another state 

agency may have the resources and expertise to conduct an evaluation, 

and the Act should be modified to specify that agency, if one is available. 
A  non-inclusive list of variables to be studied has been included to pro­

vide guidance.

In most circumstances, the evaluation study will require an appro­

priation of funds. Because of the current fiscal crisis in most states, this 
may create a barrier to passage. Strategies for funding cc;*. include im­
posing a special fee on all new license and renewal applications or impos­

ing special court costs in all dram shop cases brought pursuant to the 

Act.



486 WESTERN STATE UNIVERSITY LAW REVIEW  [12:417

S E C T I O N  16: O P T I O N A L  N O T I C E  P R O V I S I O N  

N O T I C E  T O  D E F E N D A N T

Every plaintiff seeking damages under this Act shall give written 

notice to all defendants within 120 days of the date of entering an attor-
i. y-client relationship for the purpose of pursuing a claim under this 

Act. In the case of claims for contributions and indemnity, notice shall 

be given within 120 days of receiving written notice under this Act. The 

notice shall specify the time, place and circumstances of the defendant’s 

conduct complained of, and the time, place and circumstano any 
resulting damages. N o  error or omission in the notice shall the 

effect of the notice, if otherwise valid, unless the error or omission is of 
substantially material nature. Failure to give written notice within the 

time specified shall be grounds for dismissal of a claim, and may only be 

waived by the court upon a showing of exceptional circumstances. A c­

tual notice of sufficient facts to reasonably put a defendant on notice of a 

possible claim shall be construed to comply with the notice requirement 
herein.

Commentary

A n  optional notice provision is provided by the Model Act for use at 

the discretion of state legislatures. The provision is made optional due to 
the strong arguments that may be made for both the inclusion or exclu­
sion of a nori.ee requirement.

The principal argument in support of a notice provision is to allow a 

defendant to investigate a claim while the underlying facts are still fresh. 

Since dram shop cases often involve accidents occurring off prem'ses, de­
fendants often will have no knowledge of the accident until informed by 
the plaintiff. Absent a notice provision, a defendant may not learn of a 
claim until just prior to expiration of the applicable statute of limitations, 

which may be a period of several years. A n  additional argument in favor 

of a notice provision is that it will motivate plaintiff attorneys to act more 
promptly on their clients’ behalf.

A n  argument against the optional provision is that notice provisions 
are an exception to the general rule in civil liability law. The law 

abounds with the imposition of civil liability for injuries occurring 
outside the presence of a defendant for w.’.ich no notice is required. Ar­

guably, it is unfair to make plaintiffs under the Model Act, who are gen­
erally innocent third parties, bear a burden not required of plaintiffs in 

other cases. A  related argument, discussed in detail, infra is that notice 
provisions almost invariably involve uncertainty and litigation. Tradi­
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tional notice provisions, which commence from the date of discovery of 

the injury, invariably involve litigation over incapacity, tolling periods 

and due diligence. The notice provision of the Model Act, which is based 
upon the beginning date of the lawyer-client relationship, may involve 

weighty questions regarding a plaintiff’s ability to select counsel and the 

privacy of that relationship. These problems inherent in notice provi­
sions may help explain why only three of the twenty-three existing dram 

shop statutes include notice provisions.

The purpose of the notice provision is primarily to give a defendant 

an opportunity to investigate while the facts underlying a claim are still 
fresh.1 This will cure the defect inherent in most licensee liability stat­

utes tha* allows plaintiffs to prepare their case while the facts are fresh, 

without having to inform defendants of their potential liability until the 
limitations period of one or more years is about to elapse.

The requirements of the notice provision are based primarily on the 

Minnesota statute.2 As in the Minnesota statute, the notice requirement 
begins to run upon the initiation of the attorney-client relationship, 

rather than the date of the occurrence in question. This is based o»: the 

tendency of traumatically injured persons to delay legal considerations 

until after medical matters are attended to, and the fact that defendants 

will not be put in an unfair position, because they can begin their investi­
gations within a reasonable time of initiation of the plaintiff’s case. Stale 

cases are eliminated by the statute of limitations provision. This ap­

proach i« found to be preferable to that under the Connecticut3 and Iowa 

statutes,4 which base their notice requirements on the date of injury and 
engender litigation over incapacity, tolling periods and diligence.5

The notice period of 120 days for plaintiffs is adopted directly from 

the Minnesota sialute. A  notice period for contribution and indemnity 
claims of 120 days is used, rather than the 60 day period of the Minne­

sota statute, on the basis that such claims may require considerable inves­

tigation, which may not be complete within 60 days of plaintiffs notice.

The form of the notice is calculated to adequately inform defendants 

as to both the injury suffered and the underlying circumstances com­
plained of. This is considered to be an improvement over the Connecti­

cut and Iowa statutes, which only require plaintiffs to inform defendants

1. Sec, e.g., Zucker v. Vogt, 329 F.2d 426 (2nd Cir. 1964) (applying Connecticut law); Wegan 
v. Village of Lexington, 309 N.W.2d 273 (Minn. 1981) (additional purposes cited).

2. M in n . S t a t .  A n n  § 340, 951 (West Supp. 1984). The statute was amended in 1982 to cure 
latent defects revealed in iVegan v. Village o f Lexington, 309 N.W.2d 273 (Minn. 1981).

3. C o n n . G e n . S t a t .  A n n . § 30-102 (West 1975).
4. Io w a  C o d e  A n n . § 123.93.
5. See, e.g., Ehlinger v. Mardorf, 285 N.W.2d 27 (Iowa 1979); Shersteen v. Sojka, 260 N.W.2d 

48 (Iowa 1977); Harrop v. Keller, 253 N.W.2d 588 (Iowa 1977).
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of the circumstances of the injury and their intention to bring an action. 

The broader language of Iowa’s form of notice is used, rather than Min­

nesota’s more specific provision, to allow for cases where specifics such as 
the time of injury or service cannot be established prior to discovery.6 

This is in keeping with the Minnesota provision, adopted in full, which 

protects the validity of notice containing errors or omissions which are 
not material.7

Court discretion to waive timely notice is authorized only under ex­

ceptional circumstances. Although the Minnesota statute bars claims 

not in compliance with the notice provisions, Minnesota decisions have 

recognized exceptions to the rule under equitable principles.8 Discretion 

should be exercised only under truly unusual and unforeseen circum­

stances, such as death or incapacity of counsel. It is anticipated that this 
provision will be interpreted consistently with similar provisions found in 
state law.9

As in the Minnesota statute, actual notice of facts informing a de­

fendant of the circumstances jf a claim satisfies the notice requirement.10 

Such actual notice serves the same purpose as written notice— to afford 
the defendant a timely opportunity to investigate a claim.

6 . See. e.g., Saur v. Tobin, 23 Conn. Supp. 145, 178 A.2d 158 (1962); Shastcen v. Sojka, 260 
N.W.2d 48 (Iowa 1977).

7. Cf. Thompson v. Bristol Lodge No. 712, Loyal Order of Moose, Inc., 31 Conn. Supp. 405, 
372 A.2d °S5 (1974).

8 . See, e.g., Hammcrschmidt v. Moore, 174 N.W.2d 79 (Minn. 1978'
9. Id.

10. See, e.g., Donahue v. West Duluth Lodge No. 1478 of the Loyal Order of Moose, 1 Conn. 
Supp. 405, 372 A.2d 985 (1974), cf., Lavier v. Ulysses, 149 Conn. 396, 180 A.2d 632 (1962); Saur v. 
Tobin, 23 Conn. Supp. 145, 178 \.2d  158 (1962).
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An Act Regarding The Establishm ent 
of Alcohol Server Training 

Programs

SECTION 1. The Formation and Purpose of the Regulation Board. 
The Alcoholic Beverage Control Commission, hereinafter referred to as 

the Commission, shall establish a Regulation Board with representation 

from the Commission, the Department of Public Safety, the Attorney 

General, the Division of Alcoholism, the Massachusetts association of 

hotels, restaurants, bars, taverns and package stores, the association of 

insurance companies, and the directors of the regional offices as shall be 

described forthwith. This board shall regulate the development of train­

ing courses and materials, the examination procedures, the fee structure, 

enforcement procedures, penalties and fines.

The Regulation Board shall, as necessary, establish regional offices 
for the purpose of education and consultation, examination administra­

tion, and coordination of enforcement cf the permit system as defined in 

this chapter.

S E C T I O N  2. Implementation. Upon passage of this act, the Regu­
lation Board shall be formed and shall, during the first two years of this 

act, work with the Commission in establishing training courses and 

materials, the examinations and examination procedures, the fee struc­
ture, enforcement procedures, penalties and fines, and certification proce­
dures for instructors and schools. The Commission and Regulation 

Board shall also oversee the establishment and licensing of regional 

schools, for the purpose of providing training courses which shall be 
evaluated and modified to provide the most comprehensive and efficient 

training. Participation in these programs shall be voluntary, but shall 

fulfill the requirements of this act for the purpose of obtaining a permit as 

described forthwith. During the third and subsequent years of this act, 
the Commission shall require that all applicants for new licenses issued 
under Massachusetts General Law Chapter 138 Sectio i2, 12a, 13, 14 

and 15 shall demonstrate that all managers and ern̂ ' . ees have attended 

an approved training school, and that such emr1 os shall have permits 
for being employed in establishments licens Jer Massachusetts Gen­

eral Law Chapter 138 sections 12, 12a. 1' . and 15 as described forth­
with. Also, during the third and -sequent years of this act the 

Commission shall require that all applicants for renewed licenses issued
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under Massachusetts General Law Chapter 138 Section 12, 12a, 13, 14 

and 15 shall demonstrate that all managers and employees have attended 

an approved training school, and that such employees shall have permits 

for being employed in establishments licensed under Massachusetts Gen­

eral Law Chapter 138 Sections 12, 12a, 13, 14 and 15 as described forth­

with until such time that all persons employed by establishments licensed 

under Massachusetts General Law Chapter 138 Sections 12, 12a, 13, 14 

and 15 shall have permits as described forthwith.

S E C T I O N  3. Permits for Servers of Alcoholic Beverages or Wines 
and Malt Beverages to be Drunk on the Premises. The Commission may 
annually grant to individual citizens of the Commonwealth employed as 

managers, bartenders, waiters, waitresses or other such persons responsi­

ble for serving alcoholic beverages to be drunk on the premises of licen­

sees under section 12, 12A, 13 and 14 permits which shall authorize such 

employees to serve alcoholic beverages, and the fee for each permit shall 

be determined annually by the Commission and the Regulation Board. 

The Commission and Regulation Board may make and enforce rules and 

regulations covering the granting of permits under this section and regu­

lating the exercise of the authority granted under such permits.

S E C T I O N  4. Permits for Servers of Alcoholic Beverages or Wines 
and Malt Beverages Not to be Drunk on the Premises. The Commission 

may annually grant to individual citizens of the Commonwealth em­

ployed as managers and sales clerks or other such persons responsible for 

serving alcoholic beverages not to be drunk on the premises for licensees 

under section 15 permits which shall authorize such employees to serve 

alcoholic beverages and the fee for each permit shall be determined annu­
ally by the Commission and Regulation Board. The Commission and 

Regulation Board may make and enforce rules and regulations covering 

the granting of permits under this section and regulating the exercise of 

the authority granted under such permits.

S E C T I O N  5. Application and Issuance of Permits for Dispensing Al­
coholic Beverages. Application for a permit to serve alcoholic beverages 
as described in sections 3 and 4 may be made by any person except a 

person who has been issued a permit and whose permit is not in force 

because of revocation or suspension or whose permit is suspended by the 

Commission; but before such a permit is granted, the applicant shall Hass 

such application as to his/her qualifications as the Commission and Reg­

ulation Board shall require, and no permit shall be issued until the C o m­

mission is satisfied that the applicant is a proper person to receive it and 

no permit shall be issued to any person who is not of the legal age to
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serve or dispense alcoholic beverages as defined by Massachusetts Gen­

eral Law.

The applicant shall also be required to demonstrate he/she has suc­

cessfully completed an alcohol education and training course approved 

by the Commission and Regulation Board. The aforesaid examination 

and alcohol education and training course shall be administered for each 

of three classifications of permit: 1) package store clerk 2) bartender, 

waitress/waiter or 3) manager. To each permittee shall be assigned some 

distinguishing number o.' mark; and the permits issued shall be in such 

form as the Commission shall determine provided, however, that a per­

son issued a permit for each of the three classifications shall receive a 

permit of a different color. They may contain special restrictions and 

limitations. They shall contain a pho' braph of the permittee, the distin­

guishing number or mark assigned to the permittee, his/her name, his/ 

her place of residence and aadress, and a brief description of him/her for 

purposes of identification and such other information as the Commission 

shall deem necessary. A  person to w h o m  a permit has been issued under 

this section shall not perform duties in a position other than that for 

which such permit has been made valid by the Commission. Every per­

son issued a permit to perform in the job categories as aforesaid shall 
endorse his/her usual signature on the margin of the license in the space 

provided for the purpose immediately upon the receipt of said permit, 

and such permit shall not be valid until ao endorsed. A  permit or any 

renewal thereof issued to a server shall expire on the anniversary of the 
operator’s date of birth occurring more than v /elve months but not more 

than sixty months after the effective date of such permit The permit 

issued to a person born on February twenty-ninth shall, for the purpose 
of this section, expire on March first. Every application for an original 

permit filed under this section shall be sworn to by the applicant before a 

justice of the peace or no try public. Any applicant shall be permitted, 
at his/her request, to take any written examination in connection with 

the issuances of such a license in a language other than English.

S E C T I O N  6: Forgery or Alteration of Servers Permit; Penalty; Sus­
pension; and Reinstatement of Permit. Whoever falsely makes, alters, 

forges or counterfeits, or procures or assists another to f'.isely make, al­

ter, forge or counterfeit a permit to serve alcoholic beverages; or whoever 
forges or without authorization uses the signature, facsimile of the signa­
ture, or validating signature stamp of th' Commissioner upon a genuine 

or falsely made, altered, forged or counterfeited permit to serve alcoholic 

beverages; or vdioever has in his/her possession, or utters, or publishes as 

true, or in any way makes use of a falsely made, altered, forged or coun­
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terfeited permit; and whoever has in his/her possession, or utters, or pub­

lishes as true or in any way mikes use of a falsely made, altered, forged 
or counterfeit signature, facsimile of the signature or validating a signa­

ture stamp of the Commissioner, shall be punished by a fine of not more 

than five hundred dollars or by imprisonment in the state prison for not 

more than five years or in jail or house of correction for not more than 

two years.

A  conviction of a violation of this section shall be reported forth­

with by the court or magistrate to the Commission whc shall suspend 

immediately the permit to serve alcoholic beverages of the person so con­

victed; and no appeal, motion for new trial or exceptions shall operate to 
stay the suspension of the permit. The Commission, after having sus­

pended the permit to serve in accordance with this paragraph, shall not 

terminate such suspension nor reinstate the right to serve nlcoholic bev­

erages until one year after the said conviction provided, ho 'er, that if 
the prosecution of such a person has terminated in his/hei vor, the 

Commission shall forthwith reinstate his/her permit to serve aicohohc 
beverages.

S E C T I O N  7: Examinations.
a. N o  person shall be issued a permit to serve alcoholic beverages 

unless he/she shall have passed an examination conducted by the 

Commission.

b. Examination shall be written in the English language unless a 

second language is required as determined by the needs of the candidate. 
Examinations may also be administered using word processing or video 

equipment in those locations where such equipment is available.

c. Examinations shall be held at least twelve times a year. Addi­
tional examinations may be scheduled at the discretion of the Regulation 

Board with at least sixty days public notice.

d. Time allowed for the examinations will be set forth in the in­

structions to examinees.

e. Applicants will be given written notice when and where to ap­

pear for the examination.

f. The following examination rules will prevail, and violation of 
any part will be considered grounds for disqualification of the applicant:

1. Examinees will not be permitted the use of books or memoranda 

during the examination.

2. The copying of questions or making of notes relative thereto is 
prohibited during the examination.

3. N o  one shall be permitted to remove from the examination
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room copies of the examination prior to or subsequent to the 
examination.

4. Examinees shall not leave the examination room for any reason 
until they have returned in to the person conducting the examination the 

complete examination papers and any other material relating thereto.

g. The results of the examination shall be mailed to the applicant.

h. The examination papers written by the applicant will not be re­

turned to the applicant, and the applicant will not be permitted the ex­

amination papers except by making a written appeal to the Regulation 
Board.

i. Any appeal of the results of the examination must be filed in 
writing with the Regulation Board within fifteen days of notification of 
the results of the examination.

j. Applicants who fail to pass an examination may reapply for ex­

amination in no less than sixty days of notification of the results of the 
examination.

k. Reissuing of a permit by examination will be required for the 

initial permit and again every five years. In considering applicants for a 
renewed permit, the Regulation Board shall take into account every five 

years each candidate’s continuing experience, education, training and 

maintenance of professional skills. Candidates not showing evidence of 

maintaining standards satisfactory to the Regulation Board shall be re­
quired to pass a written examination to sustain their present status.

The Commission and Regulation Board shall prescribe such reason­
able rules and regulations as may be deemed necessary to carry out the 
provisions of this section.

Every licensee shall keep such records as the Commission and Regu­
lation Board may by regulation require. The records of the licensee shall 

be open to the inspection of the Commission or Regulation Board or his 

representatives at all times during reasonable business hours.

N o  persons shall be employed by a licensee as an instructor, nor 

shall any person give instruction for hire in the serving of alcoholic bev­
erages unless such a person is the holder of a certificate issued by the 

Regulation Board. Such certificate shall be issued only to persons quali­
fied as described forthwith.

S E C T I O N  8. Application for License to Give Instruction for Hire in 
Alcohol Server School:: Fee: Qualifications of Applicant: Suspension or 
Revocation of License or Instructor’s Certificate. N o  person shall engage 
in the business, hereinafter called Alcohol Server School, of giving in­
struction for hire in serving alcoholic beverages without being licensed by
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the Commission and the Regulation Board. A  separate license shall be 

secured for each place of business where a person operates an Alcohol 

Server School. Application for a license under this section may be filed 

with the Commissioner and shall contain such information as required 

by the Commission and Regulation Board. Every such application shall 

be accompanied by an application fee of fifty dollars, which shall in no 

event be refunded. If an application is approved by the Commissioner 

and Regulation Board, the applicant upon the payment of an additional 

fee the amount of which shall be determined annually by the Commis­

sion and Regulation Board shall be granted a license, which shall be valid 

for a period of one year from the date of its issuance. The annual fee for 

renewal of such license shall be determined annually by the Commission 

and Regulation Board. The Commissioner shall issue a license certificate 

to each licenses, which certificate shall be conspicuously displayed in the 

place of business of the licensee. In case of the loss, mutilation or de­

struction of a license certificate, the Commissioner shall issue a duplicate 

certificate upon proper proof thereof and payment of a fee of twenty-five 
dollars.

N o  license shall be issued to a person to conduct an Alcohol Server 

School as an individual unless he/she shall have been the holder of an 

instructor’s certificate issued by the Commissioner under this section for 

at least two years, nor shall such a license be issued to a partnership 

unless at least one of the partners shall have held such a certificate for at 

least two years, nor to a corporation unless at least one cf the directors 

shall have held a certificate for at least two years. The provisions of this 

paragraph shall not apply during the first two years of this act during 

which time the Commission and Regulation Board shall determine the 
necessary requirements for issuance of a license.

The Commission may deny the application of any person for a li­

cense, if, in his/hti discretion, s/he determines that:

a. Such applicant has made a material false statement or concealed 
a material fact in connection with his/her application.

b. Such applicant, any officer, director, stockholder or partner, or 

any other person directly or indirectly interested in the business was the 
former holder, or was an officer, director, stockholder or partner, in a 

corporation or partnership which was the former holder of an Alcohol 

Server School license which was revoked or suspended by the 
Commissioner.

c. Such applicant or any officer, director, stockholder, partner, e m­

ployee, ^r any other person directly or indirectly interested in the busi­
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ness, has been convicted of a felony, or of any crime irvolving violence, 

dishonesty, deceit, indecency, degeneracy or moral turpitude.

d. Such applicant has failed to furnish satisfactory evidence of 
good character, reputation and fitness.

e. Such applicant is not the true owner of the Alcohol Server 
School.

f. Such applicant or any officer, director, stockholder, partner, e m­
ployee, or any person directly or indirectly interested in the business is 

the holder of a current license to serve alcoholic beverages for on or off 
premises consumption in the Commonwealth.

The Commissioner may suspend or revoke a license or refuse to is­
sue a renewal thereof for any of the following causes:

a. The conviction of the licensee or any partner, officer, agent or 

employee of such licensee of a felony or of any crime involving violence, 
dishonesty, deceit, indecency, degeneracy or moral turpitude.

b. Where the licensee has made a material false statement or con­

cealed a material fact in connection with his/her replication for the li­
cense or renewal thereof.

c. W h ere  th e  licensee h as failed to  co m p ly  With any  o f  th e  p ro v i­
sions o f  th is  sec tion  o r  any  o f  th e  ru les an d  regu la tions o f  th e  C o m m is­
s io n er m ad e  p u rsu a n t th e re to .

d. Where the licensee or any partner, officer, agent or employee of 

such licensee has been guilty of fraud or fraudulent practices in relation 
to the business conducted under the license, or guilty of inducing another 

to resort to fraud or fraudulent practices in relation to securing for him/ 

herself or another a permit to serve alcoholic beverages.

e. For any other good cause.

The term “fraudulent practices” as used in this section shall include 

but shall not be limited to any conduct or representation on the part of 

the licensee or any partner, officer, agent or employee of a licensee tend­

ing to induce another or to give the impression that a permit to serve 
alcoholic beverages may be obtained by any other means other than those 

prescribed by law or furnishing or obtaining the same by illegal or im­

proper means or requesting, accepting, exaction or collecting money for 
such purpose.

Notwithstanding the renewal 01 a license, the Commissioner may 
revoke or suspend such license for causes and violations as prescribed by 
this section and occurring during the two license periods immediately 
preceding the renewal of such license.

Except where a refusal to issue a license or renewal or revocation or
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suspension is based solely on a court conviction or convictions, a licensee 

or applicant shall have an opportunity to be heard, such hearing to be 
held ai such time and place as the Commissioner shall prescribe.

A  licensee or applicant entitled to a hearing shall be given due notice 

thereof. The sending of a notice of a hearing by mail to the last known 

address of a licensee or applicant ten days prior to the date of the hearing 
shall be deemed due notice.

S E C T I O N  9. Certification of Instructors for Alcohol Server Schools. 
The Regulation Board shall have authority to grant upon application 
provisional and permanent certificates, as provided in this section, to in­

structors of Alcohol Server Schools licensed under this chapter. Each 

application shall be accompanied by a fee to be determined annually by 
the Regulation Board.

Any applicant shall be eligible for a provisional or a permanent cer­

tificate who satisfied the requirements of this section and who furnishes 
the Regulation Board with satisfactory proof that he/she 1) is an Ameri­

can citizen, 2) is of sound moral character, 3) possesses a bachelor’s de­

gree or an earned higher academic degree or is a graduate of a four year 
normal school approved by the Regulation Board and 4) meets such re­

quirements as to courses of study, semester hours therein, experience, 

advanced degrees and such other requirements as may be established and 

put into effect by the Regulation Board; provided, however, that no re­

quirements as to courses of study, semester hours therein, experience, 

advanced degrees and other such requirements shall take effect prior to 
one year subsequent to the promulgation of such requirements by the 
Regulation Board.

The first certificate which the board may grant to any eligible appli­

cant shall be a provisional certificate for two years from the date thereof. 
Before the Regulation Board grants any other certificate, the applicant 

shall be evaluated by an evaluation committee in the manner hereinafter 
provided.

Each evaluation committee shall be selected by and under the aus­

pices of the Regulation Board and shall consist of persons who hold a 
permanent certificate. Each evaluation committee shall consist of three 

persons, one of w h o m  shall be appointed by the Regulation Board, one 
nominated by the applicant and the third shall be appointed by the other 

two members of the evaluating committee from professionals in the same 
field as the applicant or as closely allied thereto as possible.

Before an applicant completes a second year of service under his/ 

her provisional certificate, he/she shall be evaluated by the evaluation 
committee described in the preceeding paragraph as to his/her readiness
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to obtain a permanent certificate in terms of his/her professional growth 

and performance. Any evaluation made by the evaluation committee 

shall be based on criteria determined by the Regulation Board.

The evaluation committee may recommend to the Regulation Board 

that the applicant be granted a permanent certificate; and if the applicant 

has met all the other requirements established by the board, the board 

shall grant the applicant a permanent certificate.

The evaluation committee may, as one of its alternatives, recom­

mend that the applicant’s provisional certificate be renewed for an addi­

tional two years; and if the applicant has met all the other requirements 
established by the Regulation Board, the board shall grant the applicant 

a renewal of his/her second year of service under a renewed provisional 

certificate, the applicant shall be reevaluated in accordance with the pro­

visions that govern the evaluation of an applicant under an initial provi­

sional certificate.

If the evaluation committee recommends that a renewal of the origi­

nal provisional certificate shall not be granted to an applicant, or if the 

evaluation committee recommends that a permanent certificate shall not 

be granted to an applicant, or if the board denies a renewal of a provi­
sional certificate or of a permanent certificate to an applicant because he/ 

she has not met all the requirements for eligibility as provided in this 
section, the Regulation Board shall notify the applicant of the adverse 

recommendation of the evaluation committee or the denial for certifica­
tion by the Regulation Board; and such notice shall be accompanied by a 

report of the evaluation committee or a report of the reasons for the de­

nial of certification by the Regulation Board, as the case icay be, and a 
description of the procedures by which the applicant may initiate an ap­

peal before a hearing officer; and such notice shall be mailed to the appli­
cant by registered or certified mail not later than thirty days from the 
date of the meeting of the evaluation committee.

Notwithstanding any provisions of this section to the contrary, a 

person whose application for a renewal of a provisional certificate cr 

whose application for a permanent certificate has been denied by the 
Regulation Board may submit a new application for certification in ac­

cordance with the provisions of this section at any time subsequent to 
two years after the expiration date of his/her last certificate. A  person 

whose provisional certificate has expired, provided the Regulation Board 

h n o t  denied the issuance of a provisional or permanent certificate, may 
reapply for a provisional certificate immediately.

For the purpose of certifying provisional instructors, the Regulation 
Board may approve programs at colleges or universities devoted to the
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preparation of instructors for Alcohol Server Schools. A  college or uni­
versity offering such an approved program shall »rtify to the Regulation 

Board that a student has completed the program approved and shall pro­

vide the Regulation Board with a transcript of the person’s record.

Any certificate issued by the Regulation Board may be revoked for 

cause, pursuant to standards and procedures established by rules and 

regulations of the Regulation Board.

The Regulation Board shall have authority from time to time to 

make, amend and rescind such rules and regulations as may be necessary 

to carry out the provisions of this section.

S E C T I O N  10. Curriculum of Alcohol Server Training Schools. The 
curriculum of Alcohol Server Schools s M l  be determined by the Regula­

tion Board and shall include, but not be umitc o, the following:

Level 1: Package Store Clerks (9 hour rnin. num)
Alcohol as a drug and its effects on the body  and behavior, espe­

cially driving ability. Blood alcohol content (BAC).

Effects of alcohol in combination with commonly used drugs, legal, 

illegal, prescription and nonprescription.

Recognizing the problem drinker and community treatment pro­

grams and agencies.

Massachusetts General Law for package stores, especially the alco­

holic beverage laws such as sale to minors, sale to intoxicated persons, 
sale for on/off premise .umption, hours of operation and penalties for 

violation of these laws. The drunken driving laws and third party 

liability.

Level 2: Bartenders, waitresses and waiters (15 hour minimum)
Same as Level 1 plus—

Intervention with the problem customer. Communication skills for 

intervening with the intoxicated customer. Ways to cut off service and 

protect the customer. Alternative means of transportation to get the cus­
tomer home safely. Ways to deal with the belligerent customer.

More comprehensive understanding of the Massachusetts General 

Laws pertaining to sale of alcoholic beverages.

Knowledge of mixology. Storage and servics of various alcoholic 

and non-alcoholic beverages.

Sanitation procedures, refrigeration and public health policies.

Level 3: Managers (30 houi minimum)
Same as Levels 1 and 2 plus—

Legal responsibilities of licensees.
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Recognition of signs and symptoms of problems with employees. 
Development of Assistance Programs.

Advertising and marke/ing for safe and responsible drinking pat­

terns. Standard operating procedures for dealing with problem 
customers.

Record keeping for fulfilling statutory obligations.

Understanding of management practices and their relation to safe 

and responsible drinking patterns including the number of employees on 

the job, the number of patrons allowed on the premises, the interior de­

sign, hours of operation, and the use of promoiional techinques.

S E C T I O N  11. Penalties for Violation of this Chapter. The Commis­
sion and Regulation Board shall establish guidelines for fines and penal­

ties of violations in this chapter. These shall include, but not be limited 
to, the following violations:

Establishments employing workers without the proper permits.

Employees working without proper permits.

Employees working with permit suspended or revoked.

Employees not having permit available for inspection by Commis­
sion or Regulation Board.

Employees with permit convicted of violating a statute related to 

sale of alcoholic beverages, such as sale to minor, sale to intoxicated per­
son, sale after hours, etc.

S E C T I O N  12. Funding for Administration, Implementation and 
Enforcement of this Chapter. Fees collected under this chapter shall be 

used for the administration and enforcement of this system. These funds 

shall also be used for the development of educational programs ano 
materials. Additional funding shall come from licensing fees, fines from 

drunken drivers, fines and penalties from violations of this chapter, aid 

private sources such as restaurant and package store associations, ins ir- 
ance comp*' ;.is, brewers and distillers.

The.c shall be a scholarship fund established for those applicants 

with a demonstrated need who have to attend an education course. 
Money awarded from this fund shall be reimbursed by the individuals 
after employment has been obtained.

S E C T I O N  13. Employee Manual. All establishments licensed 
under this act will be required to have a manual prepared by the Regula­

tion Board on the premises at all times and available to all employees. 
The manual will detail all the information required for the passage of the 

permit examination as described in this chapter. In addition, uie manual 

will describe specific situations encountered by bartenders, waiters and
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waitresses and package store clerks with alternative methods of dealing 

with these situations so as to avoid liability. There will also be specific 

suggestions for marketing safe, responsible drinking patterns in 

customers.
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♦ ♦ A P P E N D I X  C: T A B L E  1.

S T A T U T O R Y  D R A M  S H O P  L IA B IL IT Y C A SE  LAW L IC E N S E E  L IA B IL IT Y

S T A T E S E R V IN G
IN T O X IC A T E D

P E R S O N

S E R V IN G  M IN O R S E R V IN G
H A B IT U A L

D R U N K A R D

O T H tR  L IM IT S S E R V IN G  IN T O X iC A  1 E D  
P E R S O N

S E R V IN G  M IN O R

A labam a yes
6-5-71

y a
6-5-70
6-5-71

o n ly  p aren t o r 
guard ian  may 

bring  su it under 
6-5-70

A laska y es (d ru n k en )  
04.21.020:2

yes, if  no  id 
04.21.020:1

licensees only N azarcno  v. U ric 
638 P2d 671 (1981)* 

negligence per se

A rizona B rannigan  v. R aybuck 
667 P ?d  213(1983)*  

negligence

O ntiveros v. Borak 
667 P2d 200 (1983)* 

negligence

C alifornia yes. i f  obviously 
intoxicated 

B& P 25602.1

C olorado yes, p rio r 
no tice required 

13-21-103

K erby v. F lam ingo C lub 
532 P2d 975 (1 9 7 4 )#  

negligence

C onnecticu t yes
30-102

S50000 lim it, 
w ritten  notice 

w ithin 60 days, 
1 year S o f  L

D .C . M arusu  v D ist o f  C olum bia 
484 F2d 828 (1 9 7 3 )#

F lorida yes, if  w illful and 
unlaw ful 
768.125

yes, if  
know ingly 

768.123

•* Tables reprinted with permission of Matthew Bender Co. Tables will appear in a forthcoming treatise entitled L i q u o r  L i a i i i i . i t y  L a w  to t e published 
by Matthew Bender Co.
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S T A T E

S T A T U T O R Y  D R A M  S H O P  L IA B IL IT Y  

S E R V IN G  S E R V IN G  M IN O R  S E R V IN G  
IN T O X IC A T E D  H A B IT U A L  

P E R S O N  D R U N K A R D

O T H E R  L IM IT S

C A S E  LAW  L IC E N S E E  L IA B IL IT Y  

S E R V IN G  IN T O X IC A T E D  S E R V IN G  M IN O R  
P E R S O N

G eorgia yes
51-1-18

only paren t m ay 
b ring  cause o r  

action

H aw aii O no  v A pplegate 
612 P2d 533 (1980)* 

negligence per se

Idaho A lgeria v. Payonk 
619 P2d 135 (1980)* 

negligence

Illinois yeS
43-135

yes
43-135

$15000 lim it for 
injury; $20000 

lim it loss o f  
suppo rt, lessor also 

liable;
I year S o f  L

Ind iana E lder v. F isher 
217 N E 2d 847 (1966)* 

negligence per sc

Iow a yes
123.92
123.93

w ritten  notice to  
server in 6 m onths

H aafke v. M itchell 
347 N W 2d 381 (1984)* 

negligence per sc

K entucky Pike v. G eorge 
434 SW 2d 6 2 6 (1 9 6 8 )#  

negligence per sc

Louisiana C hausse v. S outh land 
■!00 So2d 1199 (1 9 8 1 )#  

negligence

• Slate Supreme Court Case #  Appellate Level Case

502 
W

ESTERN 
STA 

TE 
U

N
IVERSITY 

LAW 
REVIEW

 
[12:417



STATES WITH D RA M  SHOP LIA B ILITY
S T A T U T O R Y  D R A M  S .IO P  L IA B IL IT Y  C A SE  LAW  L IC E N S E E  LIA B ILITY ’

S T A T E  S E R V IN G  S E R V IN G  M IN O R  S E R V IN G  O T H E R  L IM IT S  S E R V IN G  IN T O X IC A T E D  S E R V IN G  M IN O R
IN T O X IC A T E D  H A B IT U A L  P ER SO N

P E R S O N  D R U N K A R D

M aine yes yes 
2002 2002

actual and 
exem plary 

dam ages, lessor 
a lso  liable

M assachusetts A dam ian v T h ree  Sons Inc. 
233 N E 2d  18 (1967)* 

negligence per se

M ichigan yes
(visibly in toxica ted) 

436.22

m in =  S50, 
2 yr S o f  L

Jones v Bourric 
120 N W 2d 236 (1963)* 

negligence r» r  se

L ongstre th  v. Fitzgibbon 
335 N W 2d 677 (1 9 8 3 )#  

negligence

M innesota yes
340.95.
340.951

w ritten  notice 
w ithin 120 days, 

2 y r S o f  L

H olm quist v. M iller 
352 N W 2d 47 (1 9 8 4 )#  

negligence

M ississippi M unford Inc  v. Peterson 
368 So2d 213 (1979)* 

negligence per se

M issouri C arver v. Schafer 
647 SW 2d 570 (1 9 8 3 )#  

negligence

Sam pson v. W .F. Enterprises 
611 S\V2d 333 (1 9 8 1 )#  

negligence per se

New H am pshire R am sey v. A nctil 
211 A 2d  900 (1965)* 

negligence

N ew  Jersey K elly v. G w innell 
476 A 2d  1219 (1984)* 

negligence

R appaport v. N ichols 
156 A 2d 1 (1959)* 
negligence per se

* State Supreme Court Cast- 
#  Appellate Level Case

LA
OOJ
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S T A T U T O R Y  D R A M  S H O P  L IA B IL IT Y CA SE LAW L IC E N S E E  L IA B IL IT Y

S T A TE S E R V IN G
IN T O X IC A T E D

PER SO N

S E R V IN G  M IN O R SE R V IN G
H A B IT U A L

D R U N K A R D

O Y H ER  L IM IT S S E R V IN G  IN T O X IC A T E D  
PER SO N

S E R V IN G  M IN O R

N ew  M exico yes, if  reasonably 
apparen t 
4 1 - I I - I

yes
4 I-1 I - I -E

Lopez v. M aez 
651 P2d 1269 (1982)* 

negligence

M R C  Prop. v. G rics 
652 P2d 732(1982)*  

negligence

N ew  York yes
G en  O bi 11-101

yer
Ger, O bi 11-101

Berkeley v Park 
262 N Y S2d 290 (1 9 6 5 )#  

negligence

N o rth  C arolina yes, ird r iv in g  
negligently 

1813-120 etc.

5500,000 
lim it to  recovery

H utchens v. H ankins 
303 SE2d 584 (1 9 8 3 )#  

negligence

N o rth  D akota yes
5-01-06

yes.
5-01-06

O h io yes, notice required  
4399.01

yes, notice 
required 
4399.01

ow ner and lessee 
liable

M ason v R oberts 
294 N E 2d 884 (1973)* 

negligence

O regon yes
(visibly in to x ica t'd )  

30.950

Cam pbell v. C arpen ter 
566 P2d 893(1977)*  

negligence

Pennsylvania yes.
(visibly in toxicated) 

47-4-497

Jard inc v U pper D arby Lodge 
198 A 2d 550 (1964)* 

negligence per se

R hode Island yes
3-11-1

yes
3-11-1

yes, notice 
required 

3-11-2

South  D akota W alz v City o f  H udson 
372 N W 2d 120 (1982)* 

negligence per sc
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00

S T A T U T O R Y  D R A M  S H O P  L IA B IL IT Y C A SE  LAW L IC E N S E E  L IA B IL IT Y
S T A T E S E R V IN G

IN T O X IC A T E D
PE R S O N

S E R V IN G  M IN O R S E R V IN G
H A B IT U A L

D R U N K A R D

O T H E R  L IM IT S S E R V IN G  IN T O X IC A T E D  
PE R S O N

S E R V IN G  M IN O R

Tennessee M itchell v. K etner 
393 SW 2d 755 (1 9 6 4 )*  

negligence per sc

U tah yes
32-11-1

yes
32-11-1

yes
32-11-1

sta te  im m une from  
liability

V erm ont yes
7-501

yes
7-501

Virginia C orrigan  v. U nited  S tates 
595 F S app  1047 (1984)** 

negligence

W ashington Y oung v C aravan  C orp  
663 P2d 834 (1983)* 

negligence per se

W isconsin Sorenson v. Jar sis 
350 N W 2d 108 (1984)* 

negligence per se

W yom ing

• State Supreme Case 
#  Appellate Level Case 
*• Trial Court Case

yes
12-5-502
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12-5-502
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S T A T E S  W I T H O U T  E S T A B L I S H E D  D R A M  S H O P  LIABILITY

CASE LAW DENYING LIABILITY NO APPEL M  TP

STATE
STATE SUPREME COURT 

DECISIONS AGAINST

STATE LOWER 
COURT DECISIONS 

AGAINST

CASES
DECIDING

ISSUE
Arkansas Carr v. Turner 

385 SW2d 656 (1965) 
no negl per se/intoxicated person

Delaware Wright v. Moffat 
437 A2d 554 (1981) 

no negl O’- negl per se intoxicated 
person

Kansas no cases
Maryland Felder v. Butler 

438 A2d 494 (1981) 
no negligence intoxicated person

Montana Runge v. Watts 
589 P2d 145 (1979) 

no negligence for social host/ 
intoxicated person

Nebraska Holmes v. Circo 
244 NW2d 65 (1976) 

no negl per se/intoxicated person
Nevada Hamm v. Carson City Nugget

450 P2d 358 (1969) 
no negl per se/intoxicated person

Yoscovitch v. Wasson 
645 P2d 975 (1982) 

no negl per sc/minor
Oklahoma no cases
South Carolina no cases
Texas no cases
West Virginia no cases
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C R I M I N A L  LIABILITIES F O R  S E R V I N G  M I N O R S

PENALTY FOR SERVER

STATE MINIMUM TYPE OF
(CITATION) DRINKING OFFENSE FIRST OFFENSE SECOND OFFENSE THIRD OFFENSE

AGE TERM FINE TERM FINE TERM FINE

ALABAMA 19 misdemeanor 0 -6  months $ 1 0 0 - 3-6 months $ 1 0 0 - 6 - 12  months $ 1 0 0 -
(28-3A-25) 10 0 0 10 0 0 10 0 0

ALASKA 2 1 Class A 1 year $5000
(04.16.180) misdemeanor
ARIZONA 19 misdemeanor 30 days- $ 10 0 - 30 days- $ 10 0 - 30 days- $ 10 0 -
(4-241) 6 months $300 6 months $300 1  year $ 10 0 0

ARKANSAS 2 1 misdemeanor — $ 10 0 - 6  months- $250- 6 months- $250-
(48-524, 48-901,2,3) . $250 1  , car $500 1 year $500
CALIFORNIA 2 1 misdemeanor < 6  months <  S500
(B&P 25658)
COLORADO 21/18* misdemeanor — $ 10 0 - — $ 1 0 0 - — $ 1 0 0 -
(12-46-114) $500 

( $ 1 0 0  fine is
$500

mandatory)
$500

CONNECTICUT 2 0 misdemeanor <  1  yrar <  $ 10 0 0
(30-113)
DELAWARE 2 1 misdemeanor 30 days <  $ 1 0 0
(4-713,904)
D.C. 21/18# unspecified <  t year <  $ 10 0 0
(25-121,132)
FLORIDA 19 misdemeanor <  60 days <  $500
(562.11)
GEORGIA 19 misdemeanor < I yrar <  $ 10 0 0
(Act 1980, 1573, 1649)

Key to Symbols:
<  indicates not more than specified penalty
* indicates beer only
#  indicates leer and wine
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C R IM IN A L LIABILITIES FOR SER VIN G MINORS
PENALTY FOR SERVER

<  indicates not more than specified penalty
* indicates beer only
#  indicates beer and wine

STA T F
(CITATION)

MINIMUM
DRINKING

AGE

TYPE OF 
OFFENSE FIRST OFFENSE 

TERM FINE

HAWAII
(281-78,102)

18 misdemeanor <  6 months <  $500

IDAHO
(23-603)

19 misdemeanor 
1 year

3 months- 
$1000

$300-
(felony)

ILLINOIS
(43.149)

21 Class D 
misdemeanor

<  6  months <  $1000

INDIANA 
(7.1-5-7-7)

21 misdemeanor < 60 days $10-
$100

IOWA
(123.50)

19 misdemeanor <  30 days < $103

KANSAS
(21-3610)

21/18* Class B 
misdemeanor

< 6  months <  $1000

KENTUCKY
(244.080)

21 misdemeanor <  6  months $100-
$200

LOUISIANA
(14.91)

18 misdemeanor 0 -6
months

$0-$300

MAINE
(28-155,303
28-1058)

20 violation no criminal action

MARYLAND
(28-69,118)

21 misdemeanor <  2 years <  $1000

MASSACHUSETTS
(138-34)

20 ?? < 6  months <  $1000

Key to Symbols:

SECOND OFFENSE
TERM

5 years

< 6  months

< 6  months

FINE

S5000
(felony)

$25-
S200

$ 200-

$500

THIRD OFFENSE 
TERM FINE

5 years $5000
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C R I M I N A L  LIABILITIES F O R  S E R V I N G  M I N O R S

___________________________ PENALTY FOR SERVER
STATE MINIMUM TYPE OF
(CITATION) DRINKING OFFENSE FIRST OFFENSE

AGE TERM FINE

MICHIGAN 2 1 misdemeanor <  6  months <  $500
(18.1004, 18.1021)
MINNESOTA 19 gross 30 days- $50-
(340.73) misdemeanor 90 days $ 1 0 0

MISSISSIPPI 21/18* misdemeanor __ $500-
(67-1-71,81) (liquor) S10 0 0

(67-3-53) misdemeanor 
(wine and beer)

<  6  months <  $500

MISSOURI 2 1 misdemeanor < 1  year $50-
(311.310) $ 10 0 0

MONTANA 19 misdemeanor <  6 months <  $500
(16-3-301,314) (Civil fine of $1500
NEBRASKA 2 0 Class III 0-3 S0-S500
(53-180, 53-180.05) misdemeanor months
NEVADA 2 1 misdemeanor <  6 months <  $ 10 0 0
(202.055)
NEW HAMPSHIRE 2 0 misdemeanor < 1 year <  $ 10 0 0
(175:6)
NEW JERSEY 2 1 petty offense <  6 months <  $ 10 0 0
(2:1-4, 2C:43-8, 33:1-77)
NEW MEXICO 2 1 individual: 0-7 months $0-300
(60-7A-25, 7B-1) corpo ration: — $0 - $ 10 0 0

NEW YORK 19 misdemeanor 30 days- $20 0 -
(ABC 65, Penal 260.20) 1 year $ 1 2 0 0

SECOND OFFENSE 
TERM________FINE

< 1 year $ 1 0 0 -
$2000

also possible)

Key to Symbols:

THIRD OFFENSE 
TERM FINE

< indicates not more than specified penalty
* indicates beer only
#  indicates beer and wine

<_*
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C R I M I N A L  LIABILITIES F O R  S E R V I N G  M I N O R S

PENALTY FOR SERVER

STATE
(CITATION)

MINIMUM
DRINKING

AGE

TYPE OF 
OFFENSE FIRST OFFENSE 

TERM FINE
SECOND OFFENSE 

TERM FINE
THIRD OFFENSE 

TERM FINE

NORTH CAROLINA 
USD-104,
18B-302)

21/19* none — up to $500 — up to S750 — up to 
$ 10 0 0

NORTH DAKOTA 
(5-02-06, 12.1-32-01)

2 1 Class A 
misdemeanor

<  1  year <  $ 10 0 0

OHIO
(4301.22(A),
4301.69,99)

21/19* misdemeanor

~

$ 10 0 -
$500 ~

$20 0 -
$500

OKLAHOMA
(37-5380

2 1 felony 
(for 3.2% and above)

none 
(for .5% to 3.2%)

5 years 
maximum

none

$0-$5000

iitt'e

OREGON
(471.410)

2 1 Class A 
misdemeanor

$350-5500 $ 10 0 0 30 days $ 10 0 0

PENNSYLVANIA
(47-4-471,493)

2 1 misdemeanor 1-3 months $ 10 0 -
S500

3 months- 
1 year

$300-
$500

RHODE ISLAND 
(3-8-1, 3-8-5)

2 1 misdemeanor up to 1  year $250 up to 1 year $500 up to 1  year S750

SOL'TH CAROLINA 
(61-3-990, 61-13,290)

21/18# misdemeanor < 5 years < $5000

SOUTH DAKOTA 
(35-4-78, 22-6-2)

21/18* Cm  s 1 
misdemeanor

1 year $ 10 0 0

TENNESSEE
(57-4-203)

19 misdemeanor 30 days- 
6  months

$25-$IOOO 1-3 years 
(felony)

$500-
$3000

1-3 years S500-
$3000

TEXAS
(106.06)

19 misdemeanor — S 10 0 -
$500
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C R I M I N A L  LIABILITIES F O R  S E R V I N G  M I N O R S

PENALTY FOR SERVER
STATE
(CITATION)

MINIMUM
DRINKING

AGE

TYPE OF 
OFFENSE FIRST OFFENSE 

TERM FINE
SECOND OFFENSE 

TERM FINE
THIRD OFFENSE 

TERM FINE

UTAH 2 1 misdemeanor 30 days- S1 0 0 -
(32-7-15, 32-8-59( I year SI000
VERMONT 18 misdemeanor 2  years $2 0 0 -$ 10 0 0
(7-658)
VIRGINIA 21/19* misdemeanor <  1 year <  $500
(4-37,62,92)
WASHINGTON 2 1 individuals: 2  months $500 6  months __ 1  year __
(66.44.180,310) corporations: no term $5000 — $ 10 0 0 0 — SI 00 0

WEST VIRGINIA 2 1 misdemeanor <  1 year $ 1 0 0 -
(60-3-22al) $500
WISCONSIN 19 forfeiture — < $500 __ $2 0 0 - __ $ 2 0 0
(125.07:1) $500 $500
WYOMING 19 misdemeanor < 6  months <  $ 1 0 0
( 1 2 -6- 1 0 1 , 1 0 2 )

Key to Symbols:
< indicates not more than specified penalty
• indicates beer only
#  indicates beer and .wine 

Sources:
Commerce Clearing House, Liquor Control Law Reporter, 1983.
National Highway Safety Traffic Administration, A Digest of State Alcohol-Highway Safety Related Legislation, 1983.

1985] 
DRAM 

SHOP 
LIA

B
ILIT

Y



A P P E N D I X  C: T A B L E  4

C R I M I N A L  LIABILITIES F O R  S E R V I N G  I N T O X I C A T E D  P E R S O N S

PENALTY FOR SERVER
STATE STANDARD TYPE OF
(CITATION) FOR OFFENSE FIRST OFFENSE SECOND OFFENSE

INTOX TERM FINE TERM FINE

ALADAMA XX none none none
ALASKA drunken Class A < 1 year <  55000
(04.16.030. 04.16.180) misdemeanor
ARIZONA intoxicated misdemeanor 30 daya- 5100- 30 days- $ 1 0 0 -
(4-244, r-246) or

disorderly
6  months $300 6 months $300

ARKANSAS intoxicated misdemeanor — $ 1 0 0 - 6 months- $250-
(48-529, 48-901,2,3) condition 1250 1 year $500
CALIFORNIA obviously misdemeanor <  6  months <  $500
(B&P 25602) intoxicated
COLORDAO visibly misdemeanor __ $ 10 0 - __ $ 10 0 -
(12-46-112, 12-46-114) intoxicated $500 

( $ 1 0 0  fine is
$500

mandatory)
CONNECTICUT intoxicated misdemeanor <  1  year <  $ 10 0 0
(30-102, 30-113)
DELAWARE intoxicated or not 30 days <  $ 1 0 0
(4-711, 4-903) appears to be 

intoxicated
specified

DC. intoxicated or not specified < I year <  $ 10 0 0
(25-121,132) appears to be 

intoxicated
FLORIDA XX none none none
GEORGIA noticeable misdemeanor <  I year <  51000
(5A-509) intoxication
HAWAII under the misdemeanor <  6  months <  $500
(281-78, 281 102) influence

THIRD OFFENSE 
TERM FINE

30 days- 
I year

6  months- 
1  year

S100-
S1000

$250-
$500

SI 00- 
$500

Key to Syi abols:

<  indicates not more than specified penalty
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C R IM IN A L  LIABILITIES FOR IN T O X IC A T E D  PERSONS
PENALTY FOR SERVER

STATE
(CITATION)

STANDARD
FOR

INTOX

TYPE OF 
OFFENSE FIKSi OFFENSE 

TERM FINE
SECOND OFFENSE 
TERM FINE

IDAHO
(23-605)

intoxicated or 
apparently 
intoxicated

misdemeanor 
1 year

3 months- 
S 10 0 0

$300-

ILLINOIS 
(43.131, 43-148)

intoxicated Class B 
misdemeanor

<  6  months <  $ 10 0 0

INDIANA
(7.1-5-10-15)

state of 
intoxication if 
person knows 
the other is 
intoxicated

misdemeanor <  60 days $ 1 0 -
S 10 0

< 6  months $25-
$ 20 0

IOWA
(123.49, 123.50(1))

intoxicated or 
simu -ting 

intoxication

misdemeanor <  30 days <  $ 1 0 0

KANSAS 
(21-4501, 41-715)

physically or 
mentally 

incapacitated by 
liquor 

consumption

misdemeanor <  30 days <  $ 20 0

KENTUCKY
(244.080)

actually or 
apparently 

under indu-nce

misdemeanor < 6  months $ 1 0 0 -
$ 2 0 0

<  6  months $20 0 -
$500

LOUISIANA 
(26:88:2, 26:191)

intoxicated misdemeanor 
6 % or moic

1 -6
months

$ 1 0 0 -
$500

(26:285:2 intoxicated .5% to 6 % 1 - 6
months

$ 1 0 0 -
$500

2 - 1 2
months

S20 0 -
$ 10 0 0

Key lo Symbols:

<  indicates not more than specified penalty

THIRD OFFENSE 
TERM _  FINE

2-12 $200-
months SI 000

1985] 
DRAM 

SHOP 
LIABILITY
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C R IM IN A L  LIAB ILITIES FO R  IN T O X ICA T E D  PERSONS
STATE
(CITATION)

STANDARD
FOR

INTOX

TYPE OF 
OFFENSE

MAINE
(28-155,303,
28-1058)

under the 
influence of 

liquor

violation

MARYLAND 
(2B-69.118)

visibly under 
influence of any 

ale bev

misdemeanor

MASSACHUSETTS
(138-69)

intoxicated or 
known to have 

been intox 
within 6 
months 

preceding

7?

MICHIGAN
(18.993&1021)
(436.29&50)

intoxicated
condition

misdemeanor

MINNESOTA
(340.73)

obviously
intoxicated

gross
misdemeanor

MISSISSIPPI 
(67-1-71, 67-3-53, 69)

visibly or 
noticeably 
intoxicated

misdemeanor

MISSOURI
(311.310)

intoxicated or 
appearing to be 

intoxicated

misdemeanor

MONTANA 
(16-3-301, 16-6-4)

intoxicated or 
actually, 

apparently, or 
obviously 

intoxicated

misdemeanor

PENALTY FOR SERVER

FIRST OFFENSE SECOND OFFENSE
TERM FINE TERM_______ FINE

none none

<  2  years <  SI00 0

1-12 S 50-
months $500

<  6  months <  $500

30-90 550-
days $ 1 0 0

<  6  months $500

<  1 year $50-
$1000

<  6  months <  $500
(Civil fine of S1500 also possible)

THIRD OFFENSE 
TERM FINE
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CR IM IN A L  LIABILITIES FOR IN T O XICA T E D  PERSONS
PENALTY FOR SERVER

STATE STANDARD TYPE OF
(CITATION) FOR OFFENSE FIRST OFFENSE SECOND OFFENSE THIRD OFFENSE

INTOX TERM FINE TERM FINE TERM FINE

OKLAHOMA intoxicated felony 1 year S0-S1000
(37-538g) maximum
OREGON visibly Class A S350-S500 51000 30 days SI 000
(471.410) intoxicated misdemeanor
PENNSYLVANIA visibly misdemeanor 1-3 months $ 1 0 0 - 3 months- $300-
(47-4-471,493) intoxicated $500 1 year $500
RHODE ISLAND intoxicated misdemeanor 3 months $ 2 0 0 b months $300 <  1 year <  $500
(3-8-l;3-ll-5)
SOUTH CAROLINA intoxicated misdemeanor <  1 month < $ 1 0 0
(61-3-990, 61-5-30) condition
SOUTH DAKOTA intoxicated at Class 1 1 year $ 10 0 0
(22-6-2, 35-4-78) the time misdemeanor
TENNESSEE visibly misdemeanor 30 days- $500-$1000
(57-4-203) intoxicated 6  months
TEXAS intoxicated misdemeanor <  1  yeat $ 10 0 - <  1 year $500-$1000
(101.63) $500
UTAH under or misdemeanor 30 days- $ 10 0 -
(32-7-14. 32-8-59) apparently 1 year $ 10 0 0

under influence
of liquor

VERMONT XX none none none
VIRGINIA intoxicated misdemeanor <  1  year <  $500
(4-37,62,92)

Key lo Symbols:
<  indicates not more than specified penalty 

Key to Symbols:
< indicates not more than specified penalty
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STATE
(CITAT ,ON)

NEBRASKA 
(53-180, 53-180.05)

NEVADA

NEW HAMPSHIRE 
(175:6)

NEW JERSEY

NEW MEXICO 
(60-7A-16,25)

NEW YORK 
(ABC 65, 130)

NORTH CAROLINA 
(18B-104,
18B-305)

NORTH DAKOTA 
(5-01-09, 12.1-32-01) 
OHIO
(4301.22(B), 4399.09,99)

C R IM IN A L  LIABILITIES FO R IN TO XICA TED  PERSONS
PENALTY FOR j ERVER

STANDARD
FOR

INTOX

physically or 
mentally 

incapacitated

under the 
influence of 

liquor 
xx

intoxicated with 
knowledge 
recipient is 
intoxicated 

intoxicated, or 
actually or 
apparently 

under influence 
of liquor 

intoxicated

TYPE OF 
OFFENSE FIRST OFFENSE 

TERM FINE

Class III 
misdemeanor

none

misdemeanor

none

individurj:
corporation:

m'sdemeanor

administrative

0-3
months

tione 
(Local laws 

<  1 year

none 
(Local laws 
0-7 months

30 days- 
1  year

S0-S500

none 
may 

<  51000

none
may

$0-300
$0-51000

$ 200-

$1200

up to $500

SECOND OFFENSE 
TERM FINE

THIRD OFFENSE 
TERM FINE

control)

control)

up to $750 up to 
$1000

intoxicated

intoxicated

Class A 
misdemeanor 
misdemeanor

<  1  year < $1000
$ 100-

$500
$200-

$500
$ 200-

$500

Key to Symbols:

<  indicates not more than specified penalty



STATE
(CITATION)

WASHINGTON
(66.44.180,200)

WEST VIRGINIA 
(60-3-22a3, 60-7-13) 
WISCONSIN 
: 25.07:2) 
WYOMING

CR IM IN A L LIABILITIES FOR IN T O X IC A T E D  PERSONS
PENALTY FOR SERVER

STANDARD
FOR

INTOX

apparently 
under influence 

of liquor 
intoxicated

intoxicated

TYPE OF 
OFFENSE FIRST OFFENSE 

TERM FINE

individuals:
corporations:

misdemeanor

misdemeanor

none

2 months

< 1 yeai

<  60 days 

none

S500
55000

$100-
$500
S100-
$500
none

SECOND OFFENSE 
TERM FINE

6 months

THIRD OFFENSE 
FINE

$10000

TERM 

I year
$1000

Sources:
Commerce Clearing House, Liquor Control Law Reporter, 1983.
National Highway Safety Traffic Administration, Digest of State Alcohol-Highway Safety Related Legislation, 1983.
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V stY*

U .S . S m a l l  B u s i n e s s  A d m in is t r a t io n  
Washington , D.C. 20416

DRAFT

o f f i c e  o f  c h i e f  c o u n s e l  f o r  a d v o c a c y DEC I 2 1963

U. S. S m a l l  B u s i n e s s  A d m i n i s t r a t i o n  
O f f i c e  of the C h i e f  C o u n s e l  for A d v o c a c y  

M o d e l  S t a t e  S m a l l  B u s i n e s s  E q u a l  A c c e s s  to J u s t i c e  A c t

S e c t i o n  One: F i n d i n g s  and P u r p o s e s

T h e  L e g i s l a t u r e  f i n d s  that s m a l l  b u s i n e s s e s  are d e t e r r e d  
f r o m  c h a l l e n g i n g  or d e f e n d i n g  a g a i n s t  u n r e a s o n a b l e  s t a t e  
a c t i o n s  by the e x p e n s e  of v i n d i c a t i n g  t h eir rights. The 
L e g i s l a t u r e  f u r t h e r  f i n d s  th a t  b e c a u s e  of the g r e a t e r  l e g a l  a n d  
f i n a n c i a l  r e s o u r c e s  of th i s  state, the s t a n d a r d  for the a w a r d  
of a t t o r n e y s  fees and e x p e n s e s  a g a i n s t  this u t a t e  s h o u l d  be 
d i f f e r e n t  f r o m  the s t a n d a r d  o t h e r w i s e  a p p l i c a b l e  to a p r i v a t e  
l i t i g a n t .  T h e  p u r p o s e  of this A c t  is to a l l o w  e l i g i b l e  s m a l l  
b u s i n e s s e s ,  in s i t u a t i o n s  s p e c i f i e r  h e r ein, to r e c o v e r  
r e a s o n a b l e  l i t i g a t i o n  e x p e n s e s  f r o m  this s t a t e  in c i v i l  c o u r t  
a c t i o n s  and c e r t a i n  a g e n c y  p r o c e e d i n g s .  C o n c o m i t a n t l y ,  the 
p u r p o s e  of this A c t  is to p r o m o t e  r e a s o n a b l e  r e g u l a t o r y  a n d  
e n f o r c e m e n t  a c t i v i t i e s  in this state.

S e c t i o n  Two: For the p u r p o s e s  of this A c t  —  .

(a) "small b u s i n e s s "  m e a n s  a n y  c o m m e r c i a l  or b u s i n e s s  
e n t ity, i n c l u d i n g  a s o l e  p r o p r i e t o r s h i p  or a p a r t n e r s h i p ,  w i t h  
a net w o r t h  of less t h a n  $2 m i l l i o n  and f e wer t h a n  2 5 0  e m p l o y e e s  
at the time of the c i v i l  j u d i c i a l  a c t i o n  or a g e n c y  
a d j u d i c a t i o n ,  but d o e s  n o t  i n c l u d e  an e n t i t y  w h i c h  is a 
s u b s i d i a r y  or a f f i l i a t e  of a n o t h e r  e n t i t y  w h i c h  is not a s m a l l  
b u s i n e s s .

(b) "this state" m e a n s  the s t a t e  of _____________  . its
a g e n c i e s ,  c o m m i s s i o n s ,  b o a r d s  or d e p a r t m e n t s  and its o f f i c e r s  
a c t i n g  in t h e i r  o f f i c i a l  c a p a c i t y .

(c) " p r e v a i l i n g "  m e a n s  o b t a i n i n g  a f a v o r a b l e  judgmt.at in a 
c i v i l  j u d i c i a l  a c t i o n  or a g e n c y  a d j u d i c a t i o n ,  or r e a c h i n g  a 
s e t t l e m e n t  of a c i v i l  j u d i c i a l  a c t i o n  or a g e n c y  a d j u d i c a t i o n  on 
t e r m s  f a v o r a b l e  to the s m a l l  b u s i n e s s .

(d) " fees  and expenses" in c lu d es  the  reasonab le  expenses



of e x p e r t  w i t n e s s e s ,  the r e a s o n a b l e  co s t  of any 6tudy, 
a n a l y s i s ,  e n g i n e e r i n g  report, test, p r o j e c t  or d i s c o v e r y  
e x p e n s e  w h i c h  is f o und b y  the a d j u d i c a t i v e  o f f i c e r  or c o u r t  to 
be n e c e s s a r y  for the p r e p a r a t i o n  of the s m all busin e s s '  case, 
and r e a s o n a b l e  a t t o r n e y  fees. (The a m o u n t  of fees a w a r d e d  
s h a l l  be set a c c o r d i n g  to the p r e v a i l i n g  m a r k e t  ra t e  for l e g a l  
s e r v i c e s  of like q uality, but s h a l l  not e x c e e d  a rate of $75 
per h o u r  in the a b s e n c e  of a s h o w i n g  e i t h e r  that a n  i n c r e a s e  in 
the c o s t  of l i v i n g  j u s t i f i e s  a h i g h e r  rate, or that s p e c i a l  
c i r c u m s t a n c e s  justi f i e s  a h i g h e r  rate. F e e s  for w i t n e s s e s  
u n d e r  this A c t  shall not be a w a r d e d  at a rate h i g h e r  th a n  the 
m a x i m u m  rate paid b y  this s t a t e  for s u c h  w i t n e s s e s .  T h e  t o t a l  
a m o u n t  of fees and e x p e n s e s  a w a r d e d  u n d e r  this A c t  s h all not 
e x c e e d  $ 2 5 , 0 0 0  in any s i n g l e  case).

(e) " p o s i t i o n  of this s t a t e "  m e a n s  b o t h  the l i t i g a t i o n  
s t a n c e  t a k e n  by this s t a t e  in a c i v i l  a c t i o n  or a g e n c y  
a d j u d i c a t i o n  as d e f i n e d  in this Act. and the a c t i o n  or p o l i c y  
of this s t ate w h i c h  gave rise to the a g e n c y  a d j u d i c a t i o n  or 
c i v i l  action.

(f) " s u b s t a n t i a l l y  j u s t i f i e d "  m e a n s  r e a s o n a b l e  in b o t h  l a w  
a n d  fact.

(g) " a g e n c y  a d j u d i c a t i o n "  m e a n s  anv a d v e r s a r y  p r o c e e d i n g  
in w h i c h  this s t ate is r e p r e s e n t e d  by c ounsel, but does not 
i n c l u d e :

(i) p r o c e e d i n g s  not i n v o l v i n g  the b u s i n e s s  
r e g u l a t o r y  f u n c t i o n  of this state;

(ii) p r o c e e d i n g s  to e s t a b l i s h  or fix a rate;

(iii) p r o c e e d i n g s  i n v o l v i n g  e m i n e n t  domain, 
c o n d e m n a t i o n ,  or p r o c e e d i n g s  in w h i c h  this 6 t a t e  is o n l y  a 
n o m i n a l  party.

(h) " a d j u d i c a t i v e  o f f i c e r "  m e a n s  the d e c i d i n g  o f f i c i a l ,  
w i t h o u t  r e g a r d  to w h e t h e r  the o f f i c i a l  is d e s i g n a t e d  as a n  
a d m i n i s t r a t i v e  l a w  judge, n h e a r i n g  o f f i c e r ,  e x a m i n e r ,  r e f e r e e  
or o t h e r w i s e ,  w h o  p r e s i d e d  at th.e a d v e r s a r y  a d j u d i c a t i o n .



S e c t i o n  T h r e e :  A w a r d  of f e e s  and e x p e n s e s  in c o u r t  c a s e s

(a) In a d d i t i o n  to a n y  c o s t s  w h i c h  a r e  a w a r d e d  as 
p r e s c r i b e d  b y  statute, a c o u r t  shall a w a r d  to a p r e v a i l i n g  
small b u s i n e s s  r e a s o n a b l e  fees and e x p e n s e s  i n c u r r e d  by  the 
small b u s i n e s s  in ei t h e r  of the f o l l o w i n g :

(1) a civil j u d i c i a l  a c t i o n  b r o u g h t  by or a g a i n s t  
this s t a t e  w h e r e  the a c t i o n  i n v o l v e s  the b u s i n e s s  r e g u l a t o r y  
f u n c t i o n  of th i s  state, u n l e s s  thi6 s t a t e  s h o w s  and the c o u r t  
f i n d s  t h a t  the p o s i t i o n  of th i s  s t a t e  w a s  s u b s t a n t i a l l y  
jus t i f i e d ;

(2) a judicial p r o c e e d i n g  to r e v i e w  an a g e n c y  
a d j u d i c a t i o n  of this s t a t e  u n l e s s  this s t a t e  s h o w s  a n d  the 
c o u r t  f i n d s  th a t  d u r i n g  s u c h  a g e n c y  a d j u d i c a t i o n ,  t h e  p o s i t i o n  
of this s t a t e  w a s  s u b s t a n t i a l l y  justified.

(b) In a w a r d i n g  r e a s o n a b l e  fees and e x p e n s e s  p u r s u a n t  to 
S u b s e c t i o n  (a)(2) of this S e c t i o n ,  the c o u r t  s hall i n c l u d e  in 
that a w a r d  r e a s o n a b l e  fe e s  and e x p e n s e s  i n c u r r e d  d u r i n g  s u c h  
a g e n c y  a d j u d i c a t i o n  u n l e s s  this s t a t e  s h o w s  and the c o u r t  f i n d s  
that d u r i n g  s u c h  a g e n c y  a d j u d i c a t i o n  the p o s i t i o n  of t h i s  s t a t e  
w a s  s u b s t a n t i a l l y  justified.

S e c t i o n  F our: A w a r d  of fees and e x p e n s e s  in a g e n c y  a d j u d i c a t i o n s

(a) W h e n  this s t a t e  i n i t i a t e s  a n  a g e n c y  a d j u d i c a t i o n  it 
shall a w a r d  to a p r e v a i l i n g  s m a l l  b u s i n e s s  r e a s o n a b l e  f e e s  and 
e x p e n s e s  i n c u r r e d  by the s m a l l  b u s i n e s s  in  c o n n e c t i o n  w i t h  th a t  
p r o c e e d i n g ,  u n l e s s  this s t a t e  s h o w s  and the a d j u d i c a t i v e  
o f f i c e r  of the a g e n c y  f i n d s  t h a t  the p o s i t i o n  of th i s  s t a t e  w a s  
s u b s t a n t i a l l y  justified.

(b) A  p r e v a i l i n g  s m a l l  b u s i n e s s  d i s s a t i s f i e d  w i t h  the fee 
d e t e r m i n a t i o n  m a d e  b y  the a d j u d i c a t i v e  o f f i c e r  p u r s u a n t  to 
S u b s e c t i o n  (a) of this S e c t i o n  m a y  a p p e a l  s u c h  fee 
d e t e r m i n a t i o n  to the c o u r t  h a v i n g  j u r i s d i c t i o n  to r e v i e w  a 
final d e c i s i o n  of this s t a t e ' s  a g e n c i e s ,  n o t w i t h s t a n d i n g  the 
fa c t  t h a t  the small b u s i n e s s  p r e v a i l e d  o n  the m e r i t s  of the 
a d j u d i c a t i o n .

(c) E a c h  a g e n c y  of th i s  s t a t e  s h a l l  b y  ru l e  e s t a b l i s h  
s p e c i f i c  p r o c e d u r e s  for the s u b m i s s i o n  and c o n s i d e r a t i o n  of 
a p p l i c a t i o n s  for an a w a r d  of r e a s o n a b l e  fe e s  and e x p e n s e s  
p u r s u a n t  to S u b s e c t i o n  (a) of t h i s  S e c t i o n .



S e c t i o n  Five: D i s c r e t i o n  to r e d u c e  or d e n y  an a w a r d

The j u d g e  in a c o u r t  a c t i o n  p u r s u a n t  to S e c t i o n  T h r e e  of 
this A c t  or t h e  a d j u d i c a t i v e  o f f i c e r  in an a g e n c y  a d j u d i c a t i o n  
p u r s u a n t  to S e c t i o n  F o u r  of this Act, in t h e i r  d i s c r e t i o n ,  m a y  
d e n y  or r e d u c e  the a w a r d  u p o n  f i nding:

(a) t h a t  d u r i n g  the c o u r s e  of e i t h e r  the c o u r t  a c t i o n  or 
the a g e n c y  a d j u d i c a t i o n ,  t h e  p r e v a i l i n g  s m a l l  b u s i n e s s  u n d u l y  
and u n r e a s o n a b l y  p r o t r a c t e d  the f inal r e s o l u t i o n  of the m a t t e r ,  
or

(b) t h a t  the p r e v a i l i n g  s m a l l  b u s i n e s s  r e f u s e d  a n  o f f e r  of 
s e t t l e m e n t  by  this s t a t e  w h i c h  w a s  at l e a s t  as f a v o r a b l e  to the 
p r e v a i l i n g  s m a l l  b u s i n e s s  as the r e l i e f  u l t i m a t e l y  o b t a i n e d .

S e c t i o n  Six: P a y m e n t  of a w a rds; r e p o r t  to the L e g i s l a t u r e

(a) A n  a w a r d  of r e a s o n a b l e  fees and e x p e n s e s  u n d e r  this A c t  
s h a l l  be p a y a b l e  by the s t a t e  agency, c o m m i s s i o n ,  b o a r d  or 
d e p a r t m e n t  o v e r  w h i c h  the s m a l l  b u s i n e s s  p r e v a i l e d ,  out of its 
r e g u l a r  o p e r a t i n g  b u d g e t .  C In the e v e n t  s u f f i c i e n t  f u n d s  a r e 
n o t  a v a i l a b l e  t p a y  a n  award, the a w a r d  s h a l l  be p a i d  f r o m  a n y  
s u b s e q u e n t  a p p r o p r i a t i o n  m a d e  to the a g e n c y ,  c o m m i s s i o n ^  b o a r d  
or d e p a r t m e n t .  ' . -

(b) E a c h  a g e n c y ,  c o m m i s s i o n ,  b o a r d  or d e p a r t m e n t  that p a y s  
a n  a w a r d  u n d e r  this A c t  s h a l l  r e p o r t  a n n u a l l y  to the 
L e g i s l a t u r e  at the end of the f i s c a l  y e a r  o n  the n u m b e r ,  n a t u r e  
a n d  a m o u n t  of the awards, the c l a i m  i n v o l v e d  in the a c t i o n  and 
s u c h  o t h e r  r e l e v a n t  i n f o r m a t i o n  w h i c h  m a y  a i d  the L e g i s l a t u r e  
in e v a l u a t i n g  the s c o p e  a n d  i m p a c t  of thi6 Act.

S e c t i o n  Seven: E f f e c t i v e  d a t e  and s u n s e t  p r o v i s i o n

T h i s  A c t  s h a l l  a p p l y  to c o u r t  a c t i o n  a n d  a d v e r s a r y  
a d j u d i c a t i o n s  i n i t i a t e d  a f t e r  (date) .

T h i s  A c t  s h all e x p i r e  on  (date) u n l e s s  r e a u t h o r i z e d  
b e f o r e  t h a t  t i m e  by the L e g i s l a t u r e  of t h i s  state.
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proved for safety and effectiveness under 
this section may Include on Its label the 
statem ent 'FDA Approved' followed by the 
number assigned to the application by the 
Secretary and. upon the expiration of eight­
een months from the date of the enactment 
of this subsection, such a drug which Is 
m anufactured after the expiration of such 
m onths shall Include such statem ent and 
number. Such a drug may also Include. In 
accordance with regulations of the Secre­
tary. such statem ent and number in its ad­
vertising and in any labeling (other than 
the label),".
SEC. 3. REGULATIONS.

The Secretary of Health and Human Serv­
ices shall, no t later than one year from the 
date of the enactment of this Act. promul­
gate regulations under the last sentence of 
section 505(k) of the Federal Food. Drug, 
and Cosmetic Act (as added by subsection 
(b) of section 1).

The SPEAKER pro tempore. Pursu­
ant to the rule, a second is not re­
quired on this motion.

The gentleman from California [Mr. 
W a x m a n ] will be recognized for 20 
minutes and the gentleman from Utah 
t M r .  N i e l s o n ] will be recognized lor 
20 minutes.

The Chair recognizes the gentleman 
from California [Mr. W a x m a n ] ,

GENERAL LEAVE
Mr. WAXMAN. Mr. Speaker. I ask 

unanimous consent that all Members 
may have 5 legislative days in which to 
revise and extend their remarks n 
this legislation. H.R. 2244.

The SPEAKER pro tempore, is 
there objection to the request of i:.e 
gentleman from California?

There was no objection.
Mr. WAXMAN. Mr. Speaker. I ya-.d 

myself such time as I may consume.
(Mr. WAXMAN asked and was given 

permission to revise and extend his re­
marks. t

Mr. WAXMAN. Mr. Speaker, H.R. 
2244 permits the manufacturers of 
prescription drugs to state "FDA ap­
proved" followed by the approval 
number in their drug labeling and ad­
vertising. This is the same bill that 
passed the House last year by voice 
vote.

Currently, section 301(L) of the Fed­
eral Food, Drug, and Cosmetic Act 
prohibits drug manufacturers from 
making any representation regarding 
FDA approval in their labeling or ad­
vertising. During hearings conducted 
by the Subcommittee on Health and 
the Environment, there were numer­
ous complaints about section 301<L) 
because of the difficulty of determin­
ing whether a drug has been approved 
by FDA.

The FDA Approval Labeling Act 
carves out an exception to section 
301(L). During the 18-month period 
after enactment of the bill, any drug 
manufacturer would be allowed to 
state in its drug labeling or advertising 
that the drug is FDA approved. After 
the 18-month period, all manufactur­
ers would be required to use the state­
ment regarding FDA approval in their 
drug labels.

This bill protects the public by 
giving pharmacists and physicians the
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ability to determine that their pa­
tients are only getting drugs approved 
by the FDA.

I urge my colleagues to support this 
bill.

Mr. Speaker. I reserve the balance of 
my time.

Mr. NIELSON of Utah. Mr. Speaker. 
I yield myself such time as I may con­
sume.

Mr. Speaker, I rise in support of 
H.R. 2244. the FDA Approval Labeling 
Act. As the chairman of the Subcom­
mittee on Health and the Environ­
ment, the gentleman from California 
[Mr. W a x m a n ] has stated, tlje bill 
would permit the manufacturers of 
prescription drugs to state "FDA ap­
proved," followed by their approval 
number on the drug label on their ad­
vertising. It is currently not allowed 
under section 301(L) of the Food. 
Drug, and Cosmetic Act,

The bill is in response to numerous 
complaints from pharmacists about 
the difficulty of determining whether 
a drug has been approved by the FDA.

Mr. Speaker. I believe this bill is 
noncontroversial. It passed the sub­
committee and the full committee 
without dissent and. as Mr. W a x m a n  
has indicated, passed the House last 
year by a voice vote. Unfortunately, it 
was not taken up by the Senate. It has 
the support of the administration and 
it also has the support of pharmacists 
and at least the acquiescence of the 
Proprietary and Pharmaceutical Asso­
ciation.

Mr. Speaker. I urge adoption and ev­
eryone's support of the bill.

Mr. WAXMAN. Mr. Speaker. I have 
no further requests for time, and I 
yield back the balance of my time.

The SPEAKER pro tempore. The 
question is on the motion offered by 
the gentleman from California [Mr. 
W a x m a n ]  that the House suspend the 
rules and pass the bill, H.R. 2244.

The question was taken; and (two- 
thirds having voted in favor thereof) 
the rules were suspended and the bill 
was passed.

A motion to reconsider wao laid on 
the table.

EQUAL ACCESS TO JUSTICE ACT 
AMENDMENTS

Mr. KASTENMEIER. Mr. Speaker. I 
move to suspend the rules and pass 
the bill (H.R, 2378) to amend section 
504 of title 5, United States Code, and 
section 2412 of title 28. United States 
Code with respect to awards of ex­
penses of certain agency and court 
proceedings, and for other purposes, 
as amended.

The Clerk read as fo lows:
H.R. 2378Be it enacted bv the Senate and house of Representatives of Jie United States of America in Conor.js assembled,

SECTION I. AMENDMENTS TO SECTION SO* OF 
TITLE 5.

(a) A w a r d in g  o r Fxxs i n  A d v e r s a r y  A d j u ­
d i c a t io n s .—

(1 )  D e t e r m i n a t io n  or " s u b s t a n t ia l l y  j u s ­
t i f i e d ” .—Subsection (a)(1) of section 504 of

title 5. United S tates Code. Ls amended by 
adding a t the end thereof th e  following; 
"W hether or not the position of the agency 
was substantially Justified shall be deter­
mined on the  basis of th e  administrative 
record, as a whole, which ls made in the ad­
versary adjudication for which fees and 
o ther expenses are sought.".

(2) C l a r i f y i n g  a m e n d m e n t .—Subsection 
(A)(1) of such section Ls amended by striking 
out "as a party to the proceeding".

(3) D e c i s i o n  o r a o e n c y  t o  b e  f i n a l  a d m in ­
is t r a t iv e  DECisioN.-Subaection <aX3> of 
such section ls amended by adding a t the 
end thereof the following; "T he decision of 
the agency on the application for fees and 
o ther expenses shall be the final adminis­
trative decision under this section.".

(b) D e t e r m in a t i o n  o r F e e s  D e l a t e d  i n  
C a s e  or A t t x a l . —Subsection (a)(2) of sec­
tion 504 of title 5. United S tates Code, ls 
amended by adding a t the end thereof the 
following; "W hen the United S tates appeals 
the-Onderlylng merits of an adversary adju­
dication. no decision on an application for 
fees and other expenses in connection with 
th a t advei-.-iry adjudication shall be made 
under this section until a  final and imre- 
viewable decision is rendered by th e  court 
on the appeal or until the  underlying merits 
of the CAse have been finally Determined 
puisuant to the appeal.".

(c> D e f i n i t i o n s .—
(1) P a r t y .—Paragraph (1XB) of section 

504(b) of title 5. United States Code, ls 
amended to read as follows:

"(B) 'party ' means a party, as defined In 
-section 551(3) of this title, who ls (1) an indi­
vidual whose net worth did not exceed
52.000.000 at the time the adversary adjudi­
cation was Initiated, or (II) any owner of an 
unincorporated business, or any partner­
ship. corporation, association, un it of local 
government, or organization, association, 
unit of local government, or organization, 
the net worth of which did not exceed
57.000.000 a t the time the adversary idjudl- 
cation was initiated, and which had not 
more than  500 employees a t the tim e the 
adversary adjudication was initiated: except 
th a t an organization described In section 
501(c)(3) of the Internal Revenue Code of 
1954 (26 U.S.C. 501(c)(3) exempt from tax­
ation under section 501(a) of such Code, or a 
cooperative association as defined In section 
15(a) of the Agricultural Marketing Act (12 
U.S.C. 1141J(a>). may be a party regardiees 
of the net worth of such organization or co­
operative association;".

(2) Ad v e r s a r y  a d j u d ic a t io n .— Paragraph 
(11(C) of such section is amended—

(A) by inserting "(I)" before "an adjudica­
tion under"; *

<B) by inserting before the semicolon at 
the end thereof the following; ", and (li) any 
appeal of a decision made pursuant to sec­
tion 6 of the Contract Disputes Act of 1978 
(41 U.S.C. 605j before an agency board of 
contract appeals as provided In section 8 of 
th a t Act (41 U.S.C. 607)": and

(C) by striking out "and" a t th e  end there­
of.

(3) P o s i t i o n  o r t h e  a o e n c y .—Paragraph
(1) of such section Is amended—

(A) by striking out the period a t the end 
of subparagraph (D) and Inserting In lieu 
thereof-'^and"; and ,

(B) by jodding a t the end thereof the fol­
lowing:

"(E) -poMOon of the agency* mean*. In ad­
dition to  fct^jpoaltlon taken by the agency In 
th e  adreeiery- adjudication, the action or 
failure totapl by the ageaag upon which th e  
adversary adjudication Is baaed; except th a t"  
feee and o ther expenses may not be awarded 
to a party  tor any portion of the  advexaary
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adjudication In which the party has unrea­
sonably protracted the proceedings.”.

<d> A rn .u a  o r  F e e  D e t e r m i n a t i o n s .—Sub­
section (cX2) of section 504 of title 5. United 
States Code, ls amended to  read as follows:

”12) If a party o ther than  th e  United 
8 lates la dissatisfied with a determination of 
fee* and o ther expenses made under subsec­
tion (a), th a t party  may, within 30 days 
after the determ ination ls made, appeal the 
determination to the court of the United 
S tates having Jurisdiction to review the 
merits of the underlying decision of the 
agency adversary adjudication. The court's 
determination on any appeal heard under 
this paragraph shell be based solely on the 
factual record made before the agency. The 
court may modify the determ ination of fees 
and o ther expenses only If the court finds 
th a t the failure to make an award of fees 
and o ther expenses, or the calculation of 
the am ount of the award, was unsupported 
by substantial evidence.".

(e )  A w a r d s  P a id  From Agency F unds.— 
Subsection (d) of section 504 of title 5, 
United S tates Code, ls amended to read as 
follows:

"(d) Fees and o ther expenses awarded 
under this subsection shall be paid by any 
agency over which the party  prevails from 
any funds made available to the agency by 
appropriation or otherwise.".
BEC t  AMENDMENTS TO SECTION 2 IIJ  OK TITLE 28.

(a) C l a r i f y i n g  A m e n d m e n t s .—Section 
2412 of title  28. United States Cod?, (rela t­
ing to costs and fees) is amended— -

(1) In subsections (a) t  1 <b> by striking 
out "or any agency and any official of the 
United S tates" each place it appears and In­
serting in Ueu thereof "or any agency or any 
official of the United States": and

(2) in subsection (dXIXA) by inserting ", 
including proceedings for judicial review of 
agency action," after “In tort)",

(b) D e t e r m in a t io n  o r " S u b s t a n t ia l l y  
J u s t i f i e d " . —Section 2 4 1 2 ( d ) ( 1 ) ( B )  of title 
28. United S tates Code, is amended by 
adding a t th e  end thereof the following: 
"W hether or not the position of the United 
States was substantially Justified shall be 
determined on the basis of the record (In­
cluding th e  record with respect to the action 
or failure to act by the agency upon which 
the civil action ls based) which is made in 
the civil action for which fees and o ther ex­
penses are sought.".

( c )  D e f i n i t i o n s .—
(1) Subparagraph (B) of Rectlon 2412(d)(2) 

of title 28, United Stales Code, is amended—
(A) in clause (1) by striking out 

"$1.000,0(0" and It verting in lieu thereof 
"J2.000.00". and

(B) by stak ing  out "(il)" and all th a t fol­
lows through the end of the subparagraph 
and inserting In Ueu thereof th e  following: 
“or (il) -any owner of an unincorporated 
business, or any partnership, corporation, 
association, un it of local government, or or­
ganization. the net worth of which did not 
exceed 17,000.000 a t the time the civil action 
was filed, and which had not more than  500 
employees a t the time the civil action was 
filed: except th a t an organization described 
in section 501(c)(3) of the Internal Revenue 
Code of 1954 (26 U.S.C. 601(c, J)) exempt 
from taxation under section 501(a) of such 
Code, or a  cooperative association as defined 
in section 15(a) of the Agricultural M arket­
ing Act (12 U.S.C. 1141J(a», may be a party 
regardless of the net worth of such organi­
zation or cooperative association:".

(2) A d d it io n a l  d e f i n i t i o n s .—Subsection 
(dX2> of such section ls amended—

(A) by strik..ig out the period a t the end 
of subparagraph (C) and inserting in lieu 
thereof a semliolon; and

(B) by addliig a t the end thereof the fol­
lowing:

"(C) 'position of the United S tates ' means, 
in addition to the position taken by the 
United States in the civil action, the action 
or failure to act by the agency upon which 
the civil action is based; except th a t fees 
and expenses may not be awarded to a party 
for any portion of the litigation In which 
the party has unreasonably protracted the 
proceedings;

"(E) 'civil action brought by or against the 
United Stales' Includes an appeal by a 
party, o ther than the United States, from a 
decision of a  contracting officer rendered 
pursuant to a disputes clause in a contract 
with the Government or pursuant to the 
C ontract Disputes Act of 1978;

"(F) 'court' Includes the United Slates 
Claims Court:

■"G> 'final Judgment' means a Judgment 
th a t Is final and not appealable, and in­
cludes an order of settlement; and

"(H> 'prevailing party'. In the case of emi­
nent domain proceedings, means a party 
who obtains a final Judgment (other than  
by settlem ent), exclusive of interest, the 
am ount of which is a t least as close to the 
highest valuation of the property Involved 
tha t is attested to at trial on behalf of the 
property owner as It Is to th e  highest valu­
ation of the property Involved that Is a ttes t­
ed to a t trial on behalf of the  Govern­
ment.".

<d> P a y m e n t  or A w a r d s .— Paragraph (4) 
of section 2412(d) of title 28. United Slates 
Code, is amended to read as follows:

"(4) Fees and o ther expenses awarded 
under this subsection to a party  shall be 
paid by any agency over which the party 
p r- 'ails from any funds mode available to 
the agency by appropriation or otherwise.".

N I n t e r e s t .—Section 2412 of title 28. 
U n .'“d Stales Code. Is amended by adding 
at i e n d  thereof the following:

' : i If the United States appeals an award 
of •- sis or fees and o ther expenses made 
against the United States under this section 
and the award Is affirmed In whole or In 
part. Interest shall be paid on th e  amount of 
the award as affirmed. Such Interest shall 
be computed a t th e  rate determined under 
section 1961(a) of this title, and shall r i n  
from tne date of the award through the d iv  
before the date of the m andate of affirm ­
ance.".
SEC. J. AWARDS IN CERTAIN SIXTIAL SECURITY 

PROCEEDINGS.
Section 206 of the Equal Access to Justice 

Act ls amended—
(1) by striking out "N othing" and Insert­

ing In lieu thereof "(a) Except as provided 
in subsection (b). nothing"; and

(2) by adding at tne end thereof the fol­
lowing:

"<b! Section 208(b) of the Social Security 
Act (42 U.S.C. 408(b)(1)) shall not prevent 
an award of fees and o ther expenses under 
section 2412(d) of title 28. United States 
Code. Section 206(bX2) of the Social Securi­
ty Act shall not apply with respect to any 
such award bu t only if. where the claimant's 
attorney receives fees for the same work 
under both section 206(b) of th a t Act and 
section 2412(d) of title 28, United States 
Code, the claimant's attorney refunds to the 
claimant the am ount of the smaller fee.". 
SEC. 4. REPEAL OF LIMITATION ON PAYMENT OF 

AWARDS.
Section 207 of the Equal Access to Justice 

Act (P.L. 66-481) ls hereby repealed.
S E C  S. AWARDS FOR CERTAIN FEES AND OTHER

EXPENSES.
Section 508 of the Equal Access to Justice 

Act ls amended by adding a t the end thereof 
the following: "Awards may be made for 
fees and o ther expenses Incurred before Oc­
tober 1. 1981. In any such adversary adjudi­
cation or civil action.".

SEC. A TREATMENT OF EXPIRED PROVISIONS OF 
LAW.

(a) R e v iv a l  or C e r t a in  E x f i r e d  P r o v i ­
s i o n s —Section 504 of title 5 , United States 
Code, and the item relating to th a t section 
in the table of sections of chapter 5 of title 
5. United S tates Code, and subsection (d) of 
section 2412 of title 28, United States Code, 
shall be effective on or after the date of the 
enactm ent of this Act as if they had not 
been repealed by sections 203(c) and 204(c) 
of the Equal Access to Justice Act.

(b) Repeals.—
(1) Section 203(c) of the Equal Access to 

Justice Act is hereby repealed.
(2) Section 204(C) of the Equal Access to 

Justice Act Is hereby repealed.
S E C  7. EFFECTIVE DATE.

(a) I:« G e n e r a l .— Except as otherwise pro­
vided in this section, the amendments made 
by th is Act shall apply to cases pending on 
or commenced on or after the dale of the 
enactm ent of this Act.

<b) A p p l i c a b i l i t y  o r A m e n d m e n t s  t o  C e r ­
t a in  P r i o r  C a s e s .—The amendments made 
by th is Act shall apply So any case com­
menced on or after October 1, 1984. and fi­
nally disposed of before the date of the en­
actm ent of this Act. except th a t in any such 
case, the 30-day period referred to in section 
504(aX2> of title 5. United States Code, or 
section 2412(d)(1)(B) o ' title 28. United 
S tates Code, as th e  case may be. shall be 
deemed to commence on the date of the  en­
actm ent of this Act.

<c) A p p l i c a b i l i t y  or A m e n d m e n t s  t o  
P r io r  B o a r d  o r C o n t r a c t s  A p p e a l s  C a s e s .— 
Section 504(b)(l'(C)(H) of title 5, United 
States Code, as added by section 1(0(2) of 
this Act. and section 2412(d)(2)(E) of tiUe 
28. United S tates Code, as added by section 
2(c)(2) of th is Act. shall apply to any adver­
sary adjudication pending on or commenced 
on or after October 1. 1981, In which appli­
cations for fees and other expenses were 
timely fixed and were dismissed for lack of 
Jurisdiction.

The SPEAKER pro tempore. Pursu­
ant to the rule, a second Is not re­
quired on this motion.

The gentleman from Wisconsin (Mr. 
Kastenmeier] will be recognized for 20 
minutes and the gentleman from Cali­
fornia (Mr. Moorhead] will be recog­
nized for 20 minutes.

The Chair recognizes the gentleman 
from Wisconsin (Mr. KastenmeierI. 

g e n e r a l  lx av z  
Mr. KASTENMEIER. Mr. Speaker, I 

ask unanimous consent that all Mem­
bers may have 5 legislative days in 
which to revise and extend their re­
marks on H.R. 2378, the bill about to 
be considered.

The SPEAKER pro tempore. Is 
there objection to the request of the 
gentleman from Wisconsin?

There was no objection.
Mr. KASTENMEIER. Mr. Speaker. I 

yield myself such time as I may con­
sume. ___

(Mr. KASTENMEIER asked and was 
given permission to revise and extend 
his remarks.)- ,

Mr. KASTENMEIER- Mr. speaker. I  
rise in Bupport of HR. 2378, legislation 
expanding the  Debility of the Federal 
Government f*rA ttorneys’ fees and 
related expendeteJTI.R. 2378 extends 
and clarifies the Equal Access to Jus­
tice Act [EAJA] (title II, Public Law 
06-481), whfch. had amended title 5
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United States Code, section 504 and 
title 28 United States Code, section 
3412. The main purpose of the legisla­
t i o n  ls t o  e n c u r e  access to justice for 
individuals and small businesses and 
o r g a n i z a t i o n s  who are Involved in civil 
disputes with the Federal Govern­
ment.

The original act modified 5 U.S.C. 
504 and 28 U.S.C. 2412(d) to make the 
United States liable for attorneys' fees 
and other expenses of a prevailing 
party in an adversary adjudication or 
civil action brought by or againn the 
United States unless the agency or 
court could find tha t the position of 
the agency or the United States was 
substantially Justified or that 'pecial 
ctr.uTistances would make an award 
unjui:.. Eligible parties under the 
original re t have been individuals with 
a net woith of not more than £1 mil­
lion or small businesses or organiza­
tions with a net worth of not more 
than 85 million.

H Ji. 2378 Is & revised version of H.R. 
5479 (98th Congress) which passed 
both Houses unanimously on October 
11. 1984. The final version of HJR. 
5479 was a compromise be ween H.R. 
5479 as reported by this committee 
and S. 919 as reported by the Senate 
Judiciary Committee. H Jt. 5479 was 
vetoed by the President on November 
9.1984. In his veto message, the Presi­
dent expressed objections to the 
broadness of the definition "position 
of the United States," explaining that 
it could lead to lengthier proceedings 
than if only the litigation position 
were a t issue and could lead to exten­
sive discovery on how the position was 
formulated. He also expressed concern 
about the interest provision and dis­
parate treatment of litigants under 
that provision. .

During the 99th Congress, several 
Members and I  have made efforts to 
fashion a bill which would address 
concerns which the administration 
raised In the President's veto message 
on HJI. 5479 and in later meetings.

On April 25, 1985. H.K. 2223. a revi­
sion of H.R. 5479, was introduced by 
Messrs. M o o o h u d , F i s h ,  K utohkss 
and myself. On April 30, the Subcom­
mittee on Courts. Civil Liberties and 
the Administration of Justice—which I 
chair—conducted a hearing on HLR. 
2223. Witnesses Included representa­
tives of the U.S. Department of Jus­
tice. Small Business United. Small 
Business Legal Defense Committee, 
the National Federation of Independ­
ent E ’winesa, and the Alliance for Jus­
tice. <„U witnesses supported HJt. 
2223.

On May 2, 1985, the subcommittee 
conducted a  markup of HJI. 2223, and 
with two minor amendments recom­
mended that a dean bill be introduced 
and sent to the committee. On May 15, 
that bill with a minor amendment was 
ordered reported favorably by the 
committee, with a quorum present, by 
voice vote no objection being heard. 
CH. Rept. 99-120, and Part 2.) HJI. 
2378 has the unanimous support of

the members of the Committee on the 
Judiciary. The bill also has the sup­
port of the administration, as well as 
the Office of Advocacy of the Small 
Business Administration.

The legislation has wide support 
from such groups as Small Business 
United, the Small Business Legal De­
fense Committee, the Small Business 
Legislative Council, the Independent 
Business Association of Wisconsin, the 
National Federation of Independent 
Business, the Chamber of Commerce 
of the United States, the National As­
sociation of Manufacturers, the Na­
tional Tire Dealers and Retreaders As­
sociation, the Menswear Retailers of 
America, the National Small Business 
Association, the American Bar Asso­
ciation, the ACLU, and the Alliance 
for Justice.

H.R. 2378 clarifies th a t the United 
States will be liable for attorneys' fees 
and related expenses unless the posi­
tion of the Governments—the action or 
failure to act by the Government upon 
which the admlnisLnitlve proceeding 
or civil action ls baaec as well as the 
litigation position—ls substantially 
justified, or unless special circum­
stances would make an award unjust. 
Courts have been divided on whether 
the "position of the agency/Unlted 
States" referred to the agency action 
which was the subject of the lawsuit 
or only the Gove; am ent's litigation 
position.

The bill would limit the determina­
tion of whether the position of the 
United States was substantially justi­
fied to the record—including the 
record with respect to the action or 
failure to act by the agency upon 
which the adversary adjudication or 
civil action Is based—which is made in 
the adversary adjudication or civil 
action for which fees and other ex­
penses are sought. The effect of this 
amendment, which Is designed to re­
spond to concerns raised by the Presi­
dent's veto message, will be to limit 
discovery In EAJA fee proceedings.

In ELR. 2378 eligibility under the act 
would be expanded to Included Individ­
uals with a net worth of $2 million or 
less or businesses and other organiza­
tions with $7 million or less net worth.

The legislation allows the agency 
rather than the adjudicative officer to 
make the final decision on fee awards 
at the agency leveL A fee claimant dis­
satisfied with the  aw aids may appeal 
the denial of or measure of the award. 
The legislation nu kes other improve­
ments in tb* ivc\ including revising 
the interest r ,/m en t provision, defin­
ing “final Judgment." and clarifying 
other provisions.

The bill revives certain portions of 
the original act which were repealed 
on October 1, 1984, and modifies the 
original legislation.

I would like to clarify the  effective 
date provisions of H.R. 'J378 and the 
relationship of these provisions with 
the original a c t  Crscz which were 
pending on October 1. 1984. including 
fee application proceedings would be

governed by the original act, provided 
that the time to file the fee applica­
tion expired before the date of enact­
ment of this bill. This bill would apply 
to any case pending on October 1. 
1984, and finally disposed of before 
the date of enactment of this bill, if 
the time for filing an application for 
fees and other expenses had not ex­
pired as of such date of enactment. 
This bill would also apply to any case 
commenced on or after October 1. 
1984, and finally disposed of before 
the date of the enactment of this bill 
and in th a t case the SO-day period re­
ferred t a in  section 504<aX2) of title 5. 
United . jJ ta tes  Code, or section 
2412<d>qKB> of title 28, United States 
Code, aij th e  case may be, shall be 
deemed .to commence on the date of 
enactment of this bilL If a fee case ls 
complete and a fee petition has been 
fully adjudicated before the date of 
enactment, with ho further appeal 
pending on the date of enactment, the 
case may not, or course, be reopened 
except as explicitly allowed In certain 
proceedings before boards of contract 
appeals.

I should note -before dosing that 
since the committee report was filed, 
the District Court of the Northern 
District of California has decided 
M iller v. Hotel and Restaurant Em­
ployees and Bartenders Union, C34- 
6382. (N.D. Calif, May 24, 1985) relat­
ing to eligibility for fees. This case 
agrees with the position taken in the 
committee report a t page 17. finding a 
local union eligible for EAJA feea. 
This decision makes clear that even 
before these amendments the finan­
cial condition of a  local union would 
be considered separately from its 
International affiliate.

The original act has respited in ap­
proximately 84 million In fees and ex­
penses. CBO has estimated a  cost of 
$3.1 million In fiscal year 1988 to $7 
million in fiscal year 1998. The legliia- 
tlon is a high priority for the small * 
business community and la a ’valuable 
vehicle for improving access to justice.
I urge my colleagues to support IL
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Mr. MOORHEAD. Mr. Speaker. I 
yield myself such r.’me as I may con­
sume.

Mr. Speaker. I rise in strong support 
of ELK. 2378. a  bill to authorize and 
make permanent the  Equal Access to  
Justice Act. F ra n  its effective date of 
October'1. 19*1, until it was sansetted 
on October I. 1984, the Equal Acce® 
to Justice Act has provided ,an impor­
tan t avenue o f redress for Small busi­
nessmen and Individuals.against un­
justifiable Oovemnent aetfca. -

IjsM-wmr, Cont e  n a u l a w i y  
PBsscAl&Mat ttlon to make th e  act per- 
m aiitm R wt- th e  MO. H.R. 5479, was 
v e to & w 'tfee  Fraddent on November 
9. T rjjrjnT ln  Wake of Use veto, nego­
tiations rwere comoaenoed between rep­
resentatives of the-.adn trokiw, the 
small business com m un.a, the ptabhc
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Interest groups and menu and 
staffs of the House and Senate judici­
ary Committees, in an effort to ad­
dress the Issues detailed in the Presi­
dent's veto message. These negotia­
tions produced H.R. 2378, which I am 
happy to note ls without opposition 
and ls strongly supported by tlje ad­
ministration. the American Bar Asso­
ciation, the Office of Advocacy of the 
Small Business Administration, the 
U.S. Chamber of Commerce. Small 
Business United, the National Small 
Business Association, the ACLU, and 
the Alliance for Justice.

I would like to commend my col­
leagues on the Subcommittee on 
Courts. Civil Liberties and the Admin­
istration of Justice for their work on 
this Important legislation. I would es­
pecially like to commend and thank 
the chairman of the Courts Subcom­
mittee. the gentleman from Wisconsin 
[Mr. K a s t e n m e i e r ] ,  the gentleman 
from New York [Mr. F i s h ] ,  and the 
gentleman from Ohio [Mr. K i n d n e s s ] 
for their leadership and hard work in 
developing H.R. 2378. Also Senators 
G r a s s l e y  and T h u r m o n d  are to he 
commended for their leadership on 
this issue in the other body.

Mr. Speaker, small businessmen and 
individuals with limited assets have 
been without the important protection 
afforded by the Equal Access to Jus­
tice Act for the last 7 Mi months. In 
H.R. 2378. we have legislation with 
which we can quickly restore that pro­
tection. I urge my colleagues to do so 
by adopting H.R. 2378. _

Mr. Speaker, I yield such time as he 
may consume to the gentleman from 
Ohio [Mr. K i n d n e s s ] .

Mr. KINDNESS. Mr. Speaker. I 
thank the gentleman for yielding this 
t'me to me.

Mr. Speaker, I urge support for H.R, 
2378, which would make permanent 
law of the successful experiment 
known as the Equal Access to JusUce 
Act. It has been gratifying to work 
with others and to see this m atter 
coming together after the disappoint­
ment of last year's veto of a similar 
bill passed in the 98th Congress.

We believe that the objections and 
concerns of the administration have 
been fully considered and thoughtful­
ly dealt with, that the Members of the 
other body who i ave worked on this 
m atter are committed to proceeding 
with this legislation in a compatible 
manner, and that the Equal Access to 
Justice Act should become law without 
encountering any last-minute road­
blocks from the Office of Management 
and Budget. In fact, we are Informed 
today that the administration sup­
ports the passage of H.R. 2378, for 
which I am duly grateful.

It does seem necessary, however, to 
bring attention to a portion of the 
committee's report which would tend 
to mislead those uninitiated in the 
lore of the substantial evidence rule. 
At the bottom of page 9 of the report 
of the committee, the following state­
ment appears:

Acency action found to be arbitrary and 
capricious or unsupported by substantial 
evidence is virtually certain not to have 
been substantially Justified under the Act. 
Only th e  most extraordinary special circum­
stances could permit such an action to be 
found to be substantially Justified under the 
Act.

This gratuitously authoritarian over­
statement appears to be the onlj error 
I found in the report. I wish I could 
have known about it or that it could 
have been discovered sooner than it 
was. but the filing deadline for the 
report was approaching within the 
Lour, practically speaking, when the 
error was discovered. At least, howev­
er Mr. Speaker, we can clarify the 
p :nt in the record of these proceed- 
m cs.

The committee report statement 
should not be interpreted to be the po- 
s.: ion of the committee on the point it 
seeks to describe and should not be In­
i ’ rpreted to suggest tha t a finding of 
an agency action that was not support­
ed by substantial evidence would auto­
matically entitle a prevailing party to 
fees or would establish a presumption 
ol entitlement to fees. O f course, the 
Government bas the burden of demon­
strating substantial justification under 
the Equal Access to Justice Act. Rub- 
stanllal Justification is a different and 
a ;• sser standard than the substantial 
e: lence standard applied in a review 
of administrative proceedings. The 
Government may still prove that its 
pr-itlon was substantially Justified 
e\ ;i if the court does not believe that 
the case on the merits was supported 
by 'substantial evidence on the record 
as a whole."

The committee recognizes the close 
relationship between the concepts, 
and the fact tha t a finding by the 
Government was not supported by 
substantia) evidence should be accord­
ed careful scrutiny. But indeed the 
quoted two sentences from the bottom 
of page 9 and the top of page 10 of the 
report do not represent a clear or a ap­
propriately explanatory statem ent of 
the Intent of the committee in the re­
porting of H.R. 2378.

I would, of course, welcome the com­
ments of others with respect to the 
point Involved, but certainly I urge 
th a t there not be confusion between 
the substantia) evidence rule and the 
substantial Just'flcatlon measurement 
that Is really novel to the Equal Access 
to Justice Act.

Mr. Speaker. I urge my colleagues to 
support H.R. 2378.

Mr. MOORHEAD. Mr. Speaker, if 
the gentleman will yield. I would just 
like to state that I concur in the re­
marks of the gentleman from OHo 
IMr. K in d n ess], especially as they 
relate to his clarification of the rela­
tionship between the standards of sub­
stantial evidence and substantial Justi­
fication.

Mr. KASTENMEIER. Mr. Speaker. I 
yield myself such time as I may con­
sume.

Mr. Speaker, reference has been 
made to the report. In Its report (H.

Rept. 99-120) the committee dlscu&ses 
the relationship between a finding by 
a court that Government action was 
not supported by substantial evidence 
and a finding that the Government's 
position was not substantially Justi­
fied. Now. I do not understand the 
committee report to suggest th a t a 
finding that an agency action that was 
not supported by substantial evidence 
would automatically entitle the pre­
vailing party to fees and expenses or 
would establish a legal presumption of 
entitlement to fees.
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relationship between the concepts rvnd 
the fact th a t a finding th a t Govern­
ment action was not supported by sub­
stantial evidence should be accorded 
significant weight.

Of course, the government has the 
burden of proof of demonstrating sub­
stantial Justification. Substantial Justi­
fication is a different standard than 
the substantial evidence standard. The 
Government may still prove tha t the 
position it took was substantially Justi­
fied- ivlrg it is not intended to be so 
diff. it tha t the Government may 
onljr avoid fees by prevailing in the 
li'igation.

Mr. Speaker. I believe this bill ls in 
excellent shape and ought to be over­
whelmingly approved by the House.
•  Mr. FISH. Mr. Speaker, as one who 
was an original cosponsor of the Equal 
Access to Justice Act when it was first 
approved by Congress in 1980 (Public 
Law 96-431), I would like to Indicate 
my strong support for H.R. 2378. This 
legislation, of which I am also an origi­
nal cosponsor, will reauthorize and 
make permanent this important regu­
latory reform measure.

Last year, based primarily on the 3 
years of experimentation tha t were 
provided by the original act, which ex­
pired on October 1, 1984, Congress ap­
proved reauthorizing legislation (HJR. 
5479). However, President Reagan saw 
fit to veto th a t legislation on Novem­
ber 9, 1984. Since the veto I have coop­
erated with the administration, the 
small business community, the public 
interest groups, as well as members 
and staffs of the House ana Senate Ju ­
diciary Committees in an effort to 
produce an acceptable bill. I believe 
th a t our collective efforts have pro­
duced a bill in H.R. 2378 that r i l l  
prove to be workable in a manner th  it 
ensures fairness to both sides In reg v- 
latory proceedings and court actions.

I am happy to note th a t H R . 2378 
Includes the language of an amend­
ment WiJch J. offered in the full Judl- ^ 
clary Committee last Congress to '  
expand the-.definition of eligible 
"party” u n d n ^ S a  statute. As original­
ly enacted, th¥?i®Siiiltion of party co 
talned the  wtxrtfc' "corporation" ai r 
"organization."The issue as to wheth­
er or not units of local government 
were eligible to be reimbursed for a t­
torney's fees and court costs was left
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ambiguous. The unfortunate result 
has been that, for the most part, 
smaller governmental bodies have not 
been considered to be eligible parties 
under the act.

In my estimation, the Equal Access 
to Justine Act should assist any small 
organization, whether private or gov­
ernmental, tha t is involved in a regula­
tory or litigation .dispute with the 
United States and where the position 
of the United States is determined to 
be not "substantially justified." Units 
of local government are frequently in­
volved in adjudications or litigation re­
garding grant eligibility and grant re­
ductions under a variety of Federal as­
sistance programs. Smaller govern­
mental entities face the sam< cost de­
terrents and other disadvantages that 
small businesses do in such proceed­
ings. They should be eligible for reim­
bursement for their fees and expenses 
where appropriate.

This extension of the Equal Access 
to Justice Act has received broad sup­
port from the administration, the 
Chamber of Commerce of the United 
States, the National Federation of In­
dependent Business, the American Bar 
Association, the National Small Busi­
ness Association, the Administrative 
Conference of the United States, the 
Office of Advocacy of the Small Busi­
ness Administration, the ACLU and 
the Alliance for Justice.

In summary, this legislation perma­
nently codifies a remedial sta' utc that 
has proven th a t it can work Wi-JJ and, 
hi addition, makes numerous claritica- 
tlons in the language of the law to cor­
rect existing ambiguities. I strongly 
urge my colleagues to support the pas­
sage of H.R. 2378.0

Mr. KASTENMEIER, Mr. Speal er. I 
have no further requests for time, and 
I yield back the balance of my time.

Mr. MOORHEAD. Mr. Speaker. I 
yield back the balance of my time.

The SPEAKER pro tempore. The 
question is on the motion offered by 
the gentleman from Wisconsin tMr. 
K a s t e n m z i z b ]  th a t the House suspend 
the rules and pass the bill, H.R. 2378. 
as amended.

The question was taken: and (two- 
thlnls having voted in favor thereof) 
the rules were suspended and the bill, 
as amended, was passed.

A motion to reconsider was laic) on 
tbe table.

STATUE OF' LIBERTY-ELLIS 
ISLAND COMMEMORATIVE 
COIN ACT
Mr. ANNUNZIO. Mr. Speaker. I ask 

unanimous consent to take from the 
Speaker's table the bill (H.R. 47) enti­
tled ‘‘/in Act to provide for the mint­
ing of coins in commemoration of the 
centennial of the Statue of Liberty." 
with Senate amendments thereto,.and 
concur in the Senate amendments.

The Clerk read the title of the bill. 
The Clerk read the Senate amend­

ments, as follows:

Strike o a t all a /te r tbe enacting danse  
and in se t:

TITLE I—STATUE O F LIBERTY-ELUB 
ISLAND COMMEMORATIVE COINS 

sa o r r  n u t  
S ic  101. This Act may be cited aa tbe 

"S tatue of Llberty-EUls Island Commemora­
tive Coin Act".

(e) Tbe Secretary shah  accept prepaid 
orders for th e  ootas prior to  the Issuance at 
such coins. Sales under th is subjection shall 
be a t  a reasonable discount to reflect tbe 
benefit ol prepayment.

(d) All sales shall Include a  surcharge of 
M5 per coin for th e  five dollar cotna. F7 per 
coin for tbe one doHar coins, and 82 for the 
half dollar coins.

coin srz c in c a rio iu  
Sac. 102. (aX l) The Secretary of the 

Treasury (hereafter in this title referred to 
as the "Secretary ") shall issue not more 
than  500.000 five dollar coins which shall 
weight 8.159 grama, have a diam eter of 0.850 
Inches, and shall contain *0 percent gold 
and 10 percent alloy.

(2) T he design of such five dollar coins 
shall be emblematic of the centennial of tbe 
S tatue of Liberty. On each such five dollar 
coin there shall be a designation of the 
value of the coin, an Inscription of the year 
••1988". and Inscriptions of the words " l ib e r­
ty", "In God We Ti-.=t". "United S tates of 
America", and "E  Pluribua Unnm".

IbH l) The Secretary shall issue not more 
than  ten million one dollar cotns which 
shall weigh 28.73 grains, have a diam eter of
1.500 Inches, and shall contain 90 percent 
silver and 10 percent copper.

12) The design of such dollar coins shall 
be emblematic of the use of Ellis Island as a 
gateway for Immigrants to America. On 
each such dollar coin there shall be a desig­
nation of th e  value of th e  coin, on Inscrip­
tion of th e  year "1986". and jnscrip tlons of 
the words "Liberty”. “ In God We T rust", 
"United Staten of America", and "E Plurt- 
bus Unum".

(cX l) T he Secretary shall Issue not more 
than  twenty-five million half dollar coins 
which shall weigh 11.34 grams, have a diam­
eter of 1.205 Inches, and shall be minted to 
the specifications for half dollar coins con­
tained (n section 5112(b) of title  31. United 
States Code.

(2) The design of such half dollar cotns 
shall be embtemaUc of the contributions of 
Immigrants to America. On each such half 
dollar coin there  shall be a designation of 
the value ol tbe coin, an inscription of the 
year “16H". and Inscriptions of the words 
"Liberty". "J- God We Trust", "United 
States of America", and "E Pluribus Unum".

(d> T he coins Issued under this title shoD 
be legal tender as provided in section 5103 
of title 31, United States Code.

notracrs o r b u l l io n  

Sxc. 103. (a) The Secretary shall obtain 
silver for th e  coins minted under this title 
only from stockpiles established under the 
Strategic and Critical M aterials Stock Piling 
Act (50 UB.C. 90 et sea.).

(b) Tbe Secretary ahall obtain gold for the 
coins minted under th is title pursuant to 
tb e  authority  of the Secretary under exist­
ing law.

DESI0N or THE COW S ,

Sxc. 104. The design for each coin au tho r­
ized by this title shall be selected by the 
Secretary after consultation with the C hair­
m an of the S tatue of Uberty-Ellia Island 
Foundation. Lie. and the Chairman of the 
Commission or Pine Arts.

salx o r Tire oolns 
S xc. 106. <*i N ot w ithstand lag any o ther 

provliion of luw, the coins issued under this 
title shall be sold jy  th e  Secretary a t a  price 
equal to  th e  face value, plus th e  cost of de­
signing and issuing such coins (including 
labor, materials, dies, use of machinery, and 
overhead expenses).

(b) The Secretary shall make bulk tales a t 
a reasonable discount to reflect the lower 
costs of such sales

is s u a w c i o r t k x  c o m
Sxc. 106. (a) T he gold cotns authorised by 

this title shall be Issued in uncirculated and 
proof qualities and shall be struck a t no 
more th an  one faculty of th e  United States 
M ine

(b) The one dollar and half dollar cotns 
authorised under this title may be issued In 
uncirculated and proof qualities, except 
th a t n o t more than  one facility of the 
U nited 'S tgtes M int may be used to  strike 
any particu lar combination of denomination 
and quality.

(e) Notwithstanding any o ther provision 
at law, the Secretary may issue the coins 
minted under th is title beginning October 1. 
1986. -

(d) No coins shall be minted under this I 
title  after December a i. 1986.

c e k x b a l  w a r m  o r raocoxsaoorr 
ax suu irio ss

fire. 107. No pro vision of law governing 
procurement or public contracts shall be ap­
plicable to the procurement of goods or 
services necessary for carrying out the pro­
visions of this title. Nothing tn this section 
■hall relieve any person entering into a  con­
trac t under the authority  of Uil* title from 
complying with any law relating to  equal 
employment opportunity.

s u n m m o x  o r  suacHAinm
Sec. 168. All surcharges which are re­

ceived by the Secretary from the sale of 
coins issued under this Mtie shall be prompt­
ly paid by th e  Secretary to the S tatue of 
LJberty-Eills Island Foundation, Inc. (here­
inafter In this title referred to  as th e  "Foun­
dation"). Such amounts shall be used to re ­
store and renovate the S tatue of Liberty 
and the faculties used for immigration at 
Ellis Island and to establish an endowmen t 
in an am ount deemed sufficient by th e  
Foundation. In consultation w ith tbe Secre­
tary  of th e  Interior, to  ensure th e  continued 
upkeep and maintenance of these monu­
ments.

AUMTS

asc . 100. The Comptroller General shall 
have the right to  examine such books, 
records, documents, and o ther data, of the 
Foundation as may be related to  the ex­
penditure of amounts paid, and the manage­
m ent and expenditures o f th e  endowment 
established, under section 108.

oootAOx ra o rrr  ram
Sac. 110. Notwithstanding any e th e r pro­

vision of law—
(1) all amounts received from the sale of 

coins Issued under th is H ue shall b e  deposit­
ed in the  coinage prolN TUnd:

(2) th e  Secretary ahall pay th e  amounts 
authorized under th is title  from th e  coinage 
profit fuDd: and

(3) the Secretary shall charge the coinage 
profit fund with all expenditures under this 
t i t le - : .  . r

■v . ^ n S A S C U L  a S S O S A JK Z S

aac.4JJrtgM  Tbe Sssretary  aboil take all 
actioasTlMtaanar? to  ensure U o t  the issu- 
anoe ed.-qaf xobts authorised  by this title 
s h in  nftsB t'th  ho net oost to  th e  United
infttM OMffBMDl.

(b) No dMn khall b e Issued under this title 
uulem  tb sG esr s ta ry has w eub e i —

(1) full payment therefor;



B ACK GR OU ND  OF HB 349

MANY SMALL BUSINESSES HAVE BEEN ADVERSELY EFFECTED BY UNREASONABLE 

ENFORCEMENT OF ALASKA LAWS AND REGULATIONS INITIATED BY A GOVERNMENTAL 

AGENCY. MANY OF THESE ENFORCEMENT ACTIONS ARE REALLY A FORM OF 

HARASSMENT, f, THE SMALL BUSINESSMAN HAS BEEN UNABLE TO DEFEND HIMSELF 

AGAINST THIS UNREASONABLE ACTION BY STATE AGENCIES DUE TO THE 

UNLIMITED RESOURCES OF THE STATE AND THE VERY HIGH ATTORNEY FEES AND 

COURT COSTS ENTAILED IN A SUIT.

THIS BILL ALLOWS THE SMALL BUSINESSMAN TO GO TO COURT— WIN HIS CASE—  

AND BE REIMBURSED IN FULL FOR HIS EFFORTS. THE BILL-WILL GIVE THE 

SMALL BUSINESSMAN A FIGHTING CHANCE TO VINDICATE HIS POSITION ON TAX 

MATTERS 0) c.: .GULATORY MATTERS WITH ANY PUBLIC AGENCY OF THE STATE AND 

STILL RECOVER HIS ATTORNEY AND COURT COSTS IN FULL IF HE PREVAILS.

THIS BILL HAS BEEN REQUESTED BY HUNDREDS OF SMALL BUSINESSMEN IN THE 

STATE OF ALASKA.

THE BILL WILL ALSO SERVE AS A VERY STRONG DETERRENT FOR ANY STATE AGENCY 

TO USE rHEIR POWERS IN ENACTING UNREASONABLE REGULATIONS OR PROCEEDING 

WITH IRRATIONAL ENFORCEMENT ACTIVITIES.
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SUBJECT: Legal opinion on proposed
"equal access to justice" bill 
(Work Order No. 14-0905)

TO: R e p r ese ntative R i chard Shultz

FROM: George W. Edwards$[))C
Legisl a t i v e  Counsel

This memo accompanies a bill drafted in response to your 
request.

A possible constitutional p r o b l e m  w i t h  the bill is that the 
selection of a parti c u l a r  group of persons to receive 
special reimbur sements for costs m a y  deny other persons due 
process and equal protect ion of law. Under the bill's 
initial premise that expense deters litigation, it might be 
argued that individual Alaskans are as detered in c o n f r o n t­
ing the state in court as are small businesses. Under 
Article 1 of the Alaska C o nstitution  all persons are 
entitled to equal rights, opportu nities anc protection under 
the law. Unless you can show that the clas .ification of 
small busin e s s e s  in this area has a fair and substantial 
relation to a legitimate g o v ernment al objective, the law 
proposed is p r o bably unconstitutional.

A second p o s sibl e p r o b l e m  that I see is that the bill may be
interpreted by the court to have a chilling effect on the
state's right to litigate. The state, as a representative 
of the people, is analogous to any other litigant in this 
regard. The U nited State Supreme Court has considered the 
question in Boddie v. Connecticut, 401 U.S. 371, 380, 91 
S.Ct 780, 787, 28 L.'Ed'.'" 2'd'Tl3, 120 (1971 ) and held:

. . .  a cost requirement, v a l i d  on its face, may offend
due process because it operates to foreclose a
p articular party's oppo r t u n i t y  to be heard.



„ './i. v M a r c n  z s ,  iy«p

The A l a s k a  Supreme Court has r e j ec ted the p olicy of awarding 
full attor ney fees to a prevailin g party in all but extreme 
cases on similar grounds (Malvo v. J.C. Penny Company, Inc., 
512 P2d 575, 587 (Ak, 1 9 7 3 T

Finally, section six of the bill m a y  v i olat e article IX, 
section 13 of the Alaska Constituti on in pr oviding for the 
expendit ure of state m oney  w i t hout an a p p ropriati on for the 
purpose for w h i c h  the expenditure is made.

GWE:csh 
C 3 / 0 6 3

Enclosure



Sec.l. Explains the purpose of the Act.

Sec.2. AS 09.60.050 is amended to include costs awarded against State 

or other public Agencies except as noted under (b) in this 

section.

•  • -

Sec.3. AS 09.60.050 is amended by adding new subsection:

(b) Except as provided under (c) of this section a court shall

award costs and attorney’s fees to prevailing party in

(1) a civil action against State including regulatory or 

tax function

(2) an appeal of a regula tory order or tax funcion of the 

State

(c) Allows the court to deny or reduce an award of costs or

attorney's fees under (b) if it finds

(1) the position of State was reasonable and in law

(2) if the prevailing party delayed the final resolution 

of the matter or

(3) if the State was joined in action in the matter only

because action would be procedurally defective if it was

not joined.

(d) If the State is sharing liability with other parties, State

will pay i t » fair share of litigation costs

(e) (1) thru (5) gives definitions of terms used in this bill.

Sec.A. Amends AS 44.80 (a) if a small business prevails in an adjudication 

related to a business regulatory or tax function except decision 

concerning fixed rates, emminent domain or condemnation, the decision 

shall include attorney's fees and court costs except

(1) when the litigation position of the State was reasonable 

in law

(2) when prevailing party delays final resolution of the matter

(3) when it was found action would be procedually defective 

if the State did not joir in the action.

(b) Explains that an entitlement appeal may be made under AS 44.62.560.

(c) Provides for payment of entitlement from State agencies budget.

If the Agency doesn't have sufficient funds, payments will

be made from subsequent appropriations to the Agency with interest.



(d) If an agency is found liable for an award payable under

(c) of this section and has not paid all awards due then they

must file a written report with the Legislature before Jan. 31

of succeedi- vear that includes

(1) nature and amount of award

(2) nature ind amount of award remaining unpaid

(3) any other info to aid legislation in evaluating awards 

effecting the agency.

(e) (1) thru (6) provides definitions of terms used in this bill.

Sec. 5. Rule 82(a) Alaska Rules of Civil Procedure is amended by adding

(5) if a motion for attorney's fees is brought under 09.60.050

that section is contr&lling

Sec. 6. Section 5 amends Rule 82 (a) of Alaska Rules of Civil Procedure 

by including statutory requirements for the award of attorney's

fees against the State under certain circumstances.

Sec.7. Describes effective date.
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^OOCH V .  STATE CAftlOt 
JUNEAU, AlASKA 99311 

V07.445-M00

LEGISLATIVE AFFAIRS AGBKY
LEGISL A T I V E  R E F E R E N C E  L I BRARY

May, 1986

Copies of m i n u t e s  l i s t e d  b e l o w  were o r i g i n a l l y  included 
in this file. The m i n u t e s  are available o n  the STAIRS 
date b a s e  C M  14. In o r d e r  to save space copies of 
minutes h a v e  not been left in the files.

J eanie Henry

V\crwi-*. I I O fan
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y&ome of ^Reprmnfoifoo*
H ouse Judiciary Com m ittee

Pouch V 

State Capitol 
Juneau, Alaska 99811 

(907) 465-4990

H o u s e  B i l l  356 w a s  h e a r d  b y  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e  
d u r i n g  a n  i n t e r i m  w o r k  s e s s i o n  o n  O c t o b e r  25, 1985. S e e  
t a p e s  I & J  d a t e d  O c t o b e r  25.
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T h e  C o m m i t t e e  o n

D a t e

J U D I C I A R Y h a s  h a d  HB 356

"An A c t  r e l a t i n g  to a ssign ment of group life polici es of insurance."

u n d e r  c o n s i d e r a t i o n  a n d  r e c o m m e n d s :

/

[ \S \ d o  p a s s  [ ] d o  n o t  p a s s

i J 

[ ]

[ ] 

[ ] 

[ ]

d o  p a s s  w i t h  a t t a c h e d  a m e n d m e n t s ( s )

r e p l a c e  w i t h  C S  f o r  ________________________

a n d  r e c o m m e n d s

[ ] s a m e  t i t l e

[ ] n e w  t i t l e

A N D  a t t a c h e s  a " L e t t e r  o f  I n t e n t "  

r e p r / t s  i t  b a c k  w i t h o u t  r e c o m m e n d a t i o n  

r e f e r r e d  t o  t h e

M E M B E R S  S I G N I N G  

D O  P A S S

A i < , UIA *

! I
I I

/ ./A -  :—

s'st ■ x.

^  ' cpr;* f  
 ______________

[ ] N e w  F i s c a l  N o t e

[ ] Z _ " o  F i s c a l  N o t e  A t t a c h e d

____________  C o m m i t t e e

M E M B E R S  H A V I N G  

O T H E R  R E C O M M E N D A T I O N S :

W  \ C v  -X 7 .  . . . . .
C H A I R M A N
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STATE OK ALASKA 1986 LEGISLATIVE SESSION 
FISCAL NOTE

REQUEST
Bill/Resolution No: HB 356_____________
Title: Assignment of Group Life_______
Insurance Policies_______________________

Sponsor: Gruenberg. Taylor. Pettyjohn
Requestor: House Judiciary_____________

Date of Request: 11/27/85______________

Revision Date

FISCAL DETAIL
Agency Affected: Department of Revenue 
BRU: Audit__________________________________

Components:

EXPENDITURES/REVENUES: (Thousands of Dollars)
1 FY 86 1 FY 87 1 FY 88 1 FY 89 1 FY 90 1 FY 91

OPERATING 1 1 1 1 1 1
100 PERSONAL SERVICES | -0- | -0- | -0- | -0- | -0- | -0-
200 TRAVEL | -0- | -0- | -0- | -0- | -0- | -0-
300 CONTRACTUAL | -0- | -0- | -0- | -0- | -0- | -0-
400 SUPPLIES | -0- | -0- | -0- | -0- | -0- | -0-
500 EQUIPMENT | -0- | -0- | -0- | -0- 1 -0-_ | -0-
600 LANDS & STRUCTURES | -0- | -0- | -0- | -0- | -0- | -0-
700 GRANTS, CLAIMS | -0- | -0- | -0- | -0- | -0- | -0-
800 MISCELLANEOUS 1 -0- | -0- | -0- | -0- j -0- | -0-

TOTAL OPERATING | -0- | -0- | -0- | -0- | -0- | -0-

1 CAPITAL 1 -0- | -0- | -0- | -0- | -0- | -0-

1 REVENUE 1 -0- | -0- | -0- 1 -0- | -0- | -0-

FUNDING: (Thousands of Dollars)
| GENERAL FUND | -0- 
j FEDERAL FUNDS j -0- 
j OTHER j -0- 
1 TOTAL 1 -0-
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POSITIONS:
| FUfX-TIME | -0- 
| PART-TIME j -0- 
1 TEMPORARY 1 -0-
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A N ALYSIS: The bill will have no impact on this agency, nor on any of the tax revenues
this agency administer*..

r:"kftaPrepared By: Martin J. Richard 
Division: Audit Division

Approved by Commissioner: A /r t l
Agency: Revenue / /

Distribution (by Agency preparing fiscal oohe): 
Legislative Finance 
Legislative Sponsor 

Requestor

Office of Management and Budget 

Impacted Agency(ies)

A

Phone: 465-2320
Date: 12/9/85 

Date: W f f  
T ~ T

p a g e o f



State of Alaska

H OU SE H E A L T H , E D U C A TIO N  
AND SO CIA L SERV ICES 

(C o-C hairm an)
HOU SE JU D ICIA R Y  

H OU SE COM M U N ITY  A ND  
R EG IO N A L A FFA IRS

CO M M ITTEES

914 CLAY C O U R T  
A N C H O R A G E , ALASKA 99503 

(907) 276-6844

PO U C H  V 
JU N E A U , ALASKA 99811 

(907) 465-4968

Representative Max F. Gruenberg, Jr. 
District 11 

Spenard, Upper M idtown Anchorage

October 30, 1985

The Honorable Mike M. M i l le r  
Chairman
House J u d i c i a r y  Corrmittee 
Pouch V
Juneau, Alaska 99811

Re: HB 356, Assignment of  Group L i fe  Insurance P o l i c i e s

Dear Mr. Chairman:

Thank you ve ry  much for  ho ld ing  a h ea r in g  on t h i s  b i l l  on Fr iday ,  October 
25, 1985. I b e l i e v e  i t  i s  s u f f i c i e n t l y  n o n -c o n t ro v e r s i a l  and in p o r t an t  
th a t  we can ge t  i t  passed t h i s  year .

I would l i k e  to  req u es t  t h a t  i t  be scheduled fo r  a h e a r in g  as soon as 
p o s s ib l e  dur ing  the  second l e g i s l a t i v e  s e s s i o n ,  h o p e fu l ly  w i th in  the f i r s t  
ten  days of  the  s e s s io n  i f  t h a t  i s  p o s s i b l e .

I unders tand  t h a t  Hayden i s  r e q u e s t in g  a f i s c a l  no te  from the Department of  
Revenue and h o p e fu l ly  th a t  can be forthcoming even b e fo re  the  exped i ted  
hear ing .

I w i l l  a p p r e c i a t e  any a s s i s t a n c e  you can provide  in  g e t t i n g  the  House 
Finance Conmittee e i t h e r  to waive i t  o r  p rov ide  an exped i ted  hear ing .

Thark you very  much.

Cord’ =11’r

Max F, Gruenberg, J r



I n t r o d u c e d :  4 / 8 / 8 5
R e f e r r e d :  L a b o r  & C o m m e r c e
a n d  J u d i c i a r y

B Y  G R U E N B E R G ,  T A Y L O R  A N D
1 I N  T H E  H O U S E  P E T T Y J O H N

2 H O U S E  B I L L  NO. 356

3 I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

4 F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  a s s i g n m e n t  o f  g r o u p  l i f e  p o l i c i e s

7 o f  i n s u r a n c e . "

8 B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

9 *  S e c t i o n  1. A S  2 1 . 4 2 . 2 7 0  is a m e n d e d  t o  r e a d :

10 Sec. 2 1 . 4 2 . 2 7 0 .  A S S I G N M E N T  O F  P O L I C I E S .  A  p o l i c y  m a y  b e  a s s i g n -

11 a b l e  o r  n o n a s s i g n a b l e , d e p e n d i n g  u p o n  i t s  t e r m s .  S u b j e c t  to i t s  t e r m s

12 r e l a t i n g  to i t s  a s s i g n a b i l i t y ,  a l i f e , g r o u p  l i f e  o r  d i s a b i l i t y

13 p o l i c y ,  w h e t h e r  i s s u e d  b e f o r e  o r  a f t e r  J u l y  1, 1 9 6 6 ,  u n d e r  t h e  t e r m s

14 o f  w h i c h  t h e  b e n e f i c i a r y  m a y  b e  c h a n g e d  u p o n  t h e  s o l e  r e q u e s t  o f  t h e

15 i n s u r e d ,  m a y  b e  a s s i g n e d  e i t h e r  b y  p l e d g e  o r  t r a n s f e r  o f  t i d e  b y  a n

16 a s s i g n m e n t  e x e c u t e d  b y  t h e  i n s u r e d  a l o n e  a n d  d e l i v e r e d  to t h e  i n s u r e r ,

17 w h e t h e r  o r  n o t  t h e  p l e d g e e  o r  a s s i g n e e  is t h e  i n s u r e r .  T h e  a s s i g n m e n t

18 e n t i t l e s  t h e  i n s u r e r  to d e a l  w i t h  t h e  a s s i g n e e  a s  t h e  o w n e r  o r  p l e d g e e

19 o f  t h e  p o l i c y  i n  a c c o r d a n c e  w i t h  t h e  t e r m s  o f  t h e  a s s i g n m e n t  u n t i l  t h e

2 0  i n s u r e r  h a s  r e c e i v e d  at i t s  h o m e  o f f i c e  w r i t t e n  n o t i c e  o f  t e r m i n a t i o n

2 1  of t h e  a s s i g n m e n t  o r  p l e d g e ,  o r  w r i t t e n  n o t i c e  b y  o r  o n  b e h a l f  o f  s o m e

22 o t h e r  p e r s o n  c l a i m i n g  a n  i n t e r e s t  i n  t h e  p o l i c y  w h i c h  is i n  c o n f l i c t

23 w i t h  t h e  a s s i g n m e n t .

- 1 - HB 356
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  O c tob er 4, 1985

SUBJECT: HB 356

TO: R e p r e sentative M.M. M i l l e r
House Judic i a r y  Committee

FROM: M i chae l F. Ford
L e gis lative Counsel

You have request ed an analysis of HB 356. This bill w o u l d  
specify that an individual could a ssign  a group life 
insurance policy. A l t h o u g h  no state law at present 
p rohibits such assignment, this w o u l d  c l e arly establi sh the 
right to make such a transfer.

MFF:mkr 
Ml :033



STATE OF A L A S K A  1985 L E GI SL AT I V E  SESSION 

   FISCAL N O T E ------------------

Revis ion  Date:_____________

RE DDES T FISCAI DETAIL

b 1 1 1/ nesclution No.: H r 156 a g en cy  a r t e c i e d : fnm mpr rp & Frnn. r w .

Title: An accignmpnt. nf g rnnp lifp P ro g r a m  C ate g o r y  AfTectea:_____________

.nnlin 'ps nf insurance______________    Con su m e r  Prnt.prtinn _____________
Sponsor: K rn on hnr g pt a l .__________ BRU, P ro gr a m  or Sunprogram(s) Affectea:

R eq u e s to r:    Tn snranrp_______________________________

Date of Request:________________________  ________________________________________________

EXPENDITURES/REVENUES: (Thousands nC Poll arc 1
rl o d  | r i b o  | n  0 / rr bti F i  69 Fv yu

O PE RAT ING 1 I
lUU rcr.iu.SAL i^nvlLLa 1 1
200 TRAVEL

! 1 !
300 CONTRACTUAL

! 1 !
-00 SUPPLIES

1 1 !
500 EQUIPMENT

! 1 1
•300 LAND A STRUCTURES l I 1
TOO CRANTS, CLAIMS 1 l I
300 MISCELLANEOUS 1 i l

TOTAL O PE RA TIN G 1 0 1 1 0 1 1 0 1 - 0 - - 0 - - 0 -

LMpj iML I -Q- i -Q- i -Q- i -Q- i -Q- l -U- |

! -.“VENUE I -0- I 1o1 1o1 -0- 1 131 -0-

FUNDING: (Thousands nf Dollars!
jl.iLl'.n,. rUnJ 1 1 i 1 1
FEDERAL FUNDS 1 1 1 1 1
OTHER 1 1 1 1 1
TOTAL

- 0 -  1 -n- ' -n- i - 0 -  ' -o- i

p o s t y t o \'S:

h U ui.-1 n-.c
1 ' I i 1

PART-TIME 1 1 1 1 1
[TEMPORARY l i l I 1

ANALYSIS: Attach a separate page i f  ne cessary

Prepared By:

Di vision:__________________

Appro ved  by Commissioner,^- 

A g e n c y : ____________C o m m e r c e a

Loren

Phone: 4 65- 2 5 1 5

Date:

Date: y A r f ' / n
and Eco no m i c  D e v el op m e n t

D is tribution (by Ag e n cy  pre paring fiscal note): 

L eg isl ati ve Finance 

Legi sla tiv e Sponso r 

Re questor

Of fic e of Mana gem ent  and Budget 

Impacted Anency(ies) 7/1/84

2 2 1 9W B42585a



Alaska Stale Legislature
S f e J u y  H ouse

Official Business Pouch V

State Capitol 
Juneau, Alaska 99811

MEMORANDUM

TO: R ep resen ta t iv e  G ru e n b e r g

FROM: Dave Donley ^

RE: April  24, 1985 '

DATE: HB 356, "Ass ignment of Gro.’p Life Policies of Insu rance"

Under  c u r r e n t  e s ta te  tax  law, if an i n s u r e d  owns a life i n su ra n ce  policy,  
upon th e  i n s u r e d ' s  dea th  th e  p roceeds  of th a t  policy will p a s s  t h ro u g h  his 
e s ta te  and  be  subjec t  to e s ta te  tax  p r io r  to r e c e ip t  by  the  named 
ben ef ic ia ry .

If  a p e r s o n  o th e r  than the  i n s u r e d  owns a policy ,  the  p ro ceed s  do not 
p a s s  t h r o u g h  th e  i n s u r e d ' s  e s t a t e  and  th u s  a r e  not sub jec t  to es ta te  tax .

At common law, i t  is ques t ionab le  w h e th e r  g ro u p  life policies can be 
a s s ig n e d ,  and  the  IRS has  held  th a t  without s t a t u t o r y  au thor iza t ion ,  
a ss ignm ents  a re  not e ffect ive  for  ta3c p u r p o s e s .  Accord ing ly ,  some 48 
s ta t e s  have  made g roup  life policies a ss ignab le  by  s t a t u t e .

Consider ing  th a t  48 s t a t e s  have  a l ready  p a s s e d  similar laws,  enactment of 
HB 356 by  th e  s ta t e  of Alaska would r e s u l t  in an ins ign if ican t  reduc t ion  in 
federal  r e v e n u e s .  The ad v an ta g e s  in e s ta te  p lann ing  fo r  Alaskans to be 
p ro v id e d  b y  th is  legislation a re  s u b s ta n t i a l  and  fa i r .  Failure  to pass  this 
legislation will r e s u l t  in con t inuance  of an inequ i tab le  federa l  t a x  s i tua tion 
tha t  d iscr imina tes  aga ins t  A laskans .



D a v i s  &  G o e r i g

T R iG G  T. D a v i s  
G e o r g e  E .  G o e r i g . j r .

A P R O F E S S I O N A L  C O R P O R A T I O N  

4 0 5  WEST 3 6 T_" AVENUE, SUITE Z O O

A n c h o r a g e ,  A l a s k a  9 9 5 0 3
T e l e p h o n e  561-AAao  

A r e a  C o d e  9 0 7

F e b r u a r y  25, 1985

R i c h a r d  S. T h w a i t e s ,  Jr.
C h a i r m a n  o f  t h e  A l a s k a  B a r  A s s o c i a t i o n  
P r o b a t e  L a w  S e c t i o n  

1 0 3 1  W e s t  4 t h  Ave., S u i t e  500 
A n c h o r a g e ,  A K  9 9501

Re: P r o p o s e d  S t a t u t e s  R e g a r d i n g  A s s i g n m e n t
of  G r o u p  T e r m  L i f e  I n s u r a n c e  P o l i c i e s

D e a r  Dick:

E n c l o s e d  is a p r o p o s e d  s t a t u t e  r e l a t i n g  to  t h e  a s s i g n a b i l i t y  o f  
g r o u p  l i f e  i n s u r a n c e  p o l i c i e s .  T h i s  s t a t u t e  s h a l l  a f f i r m l y  
e s t a b l i s h  t h e  r i g h t  o f  a n  i n d i v i d u a l  t o  t r a n s f e r  h i s  o w n e r s h i p  of 
a n y  g r o u p  l i f e  i n s u r a n c e  p o l i c y  t o  a n y  i n d i v i d u a l  h e  w i s h e s .  
A l t h o u g h  a t  t h e  p r e s e n t  t i m e  t h e r e  is n o  l a w  in e f f e c t  w h i c h  
s p e c i f i c a l l y  p r o h i b i t s  s u c h  a n  a s s i g n m e n t ,  t h e  U n i t e d  S t a t e s  
T r e a s u r y  D e p a r t m e n t  m a y  c o n t e s t  s u c h  a p e r s o n ' s  r i g h t  u n l e s s  t h e  
s t a t e  o f  r e s i d e n c y  h a s  a s t a t u t e  a u t h o r i z i n g  s u c h  an a s s i g n m e n t .  
T h e  A l a s k a  B a r  A s s o c i a t i o n  t a x a t i o n  l a w  s e c t i o n  s u p p o r t s  i n a c t m e n t  
of  t h i s  p r o p o s e d  statute.

V e r y  t r u l y  yours,

A t t o r n e y  A t  L a w

G E G / d v s

E n c l o s u r e



Sec. 1 3 . ____._____ . A s s i g n m e n t  of g r o u p  p o l i c i e s . A  g r o u p

p o l i c y  m a y  b e  a s s i g n a b l e  o r  n o t  a s s i g n a b l e  as p r o v i d e d  by  its 

terms. S u b j e c t  t o  its t e r m s  r e l a c i n g  t o  a s s i g n a b i l i t y ,  a n y  g r o u p  

l i f e  o r  g r o u p  h e a l t h  i n s u r a n c e  policy, u n d e r  t h e  t e r m s  of w h i c h  

t h e  b e n e f i c i a r y  m a y  b e  c h a n g e d  u p o n  t h e  s o l e  r e q u e s t  of t h e  

i n s u r e d  o r  owner, m a y  b e  a s s i g n e d  e i t h e r  b y  p l e d g e  o r  t r a n s f e r  of 

title, b y  a n  a s s i g n m e n t  e x e c u t e d  b y  t h e  i n s u r e d  o r  o w n e r  a l o n e  and 

d e l i v e r e d  t o  t h e  insurer, w h e t h e r  o r  n o t  t h e  p l e d g e e  o r  a s s i g n e e  

is t h e  ins u r e r .  A n y  s u c h  a s s i g n m e n t  s h a l l  e n t i t l e  t h e  i n s u r e r e  to 

d e a l  t h e  w i t h  a s s i g n e e  as t h e  o w n e r  o r  p l e d g e e  o f  t h e  p o l i c y  in 

a c c o r d a n c e  w i t h  t h e  t e r m s  of t h e  a s s i g n m e n t ,  u n t i l  t h e  i n s u r e r  h a s  

r e c e i v e d  at  its h o m e  o f f i c e  w r i t t e n  n o t i c e  o f  t e r m i n a t i o n  o f  t h e  

a s s i g n m e n t  o r  pledge., o r  w r i t t e n  n o t i c e  b y  o r  o n  b e h a l f  of s o m e  

o t h e r  p e r s o n  c l a i m i n g  so m e  i n t e r e s t  in t h e  p o l i c y  in c o n f l i c t  w i t h  

t h e  a s s i g n m e n t .
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R EQ UES T ^ FISCAI DETAIL

b 1 1 1 / n e s c l ution No.: h r   a g e n c y  a t r e c i e d : r n m w r p  ft Form. D pv.
Title: An assignmpnt nf grnup lifp P ro g r a m  C at e go r y  Arfectea:_______________

n o l iripi; nf insnranrp_____________________    C on s u m e r Prot.prt.inn____________
Sponsor: n m e n h u r g  Pt al.___________  BRU, P ro g r a m  or SuDprogram(s) Affeetea:

R eq ue st o r :_______________________________ Tn sur anr p __________________________________________
Date of Re que st^  ________________________________________________

EXPENDITURES/REVENUES: (Thousands of Dollars!

r  t o a r i  Bo | n o /  | F t  b b FY by F /
OPER ATI NG 1 I

Iliu  r i r .o u . ’.At. i i iw lC E S
1 1

200 TRAVEL 1 1
300 CONTRACTUAL 1 !
-.00 SUPPLIES

1 !
300 EQUIPMENT

1 !
300 LAND & STRUCTURES 1 1 1
700 CRANTS, CLAIMS 1 1 1
300 MISCELLANEOUS 1 1 1
i TOTAL O P E RAT ING - 0 - 1 0 1 1 0 1 1 0 1 - 0 - - 0 -  '

1 i H K i i a i  i - n -  i - 0 -  i - Q - i  - Q -  i - Q -  i - Q -  |

I •'EvEi.uE i - 0 -  I - 0 -  i - 0 -  i - 0 -  i - 0 -  i - 0 -  j

FUNDING: (Thousands pf Dollars!
jAnir.nw f unJ 1 1 ; 1 1
FEDERAL FUNDS 1 1 1 1 I
OTHER 1 1 1 1 1
TOTAL

.. - n -  1 - 0 -  1 -n- i - o -  ' -0- i - 0 -

p o s t' to'.'S:
1" u_u*  i it .:. 1 1 1 1
PART-TIME t i l l
[TEMPORARY 1 1 1 1

ANfli YSIS: Attach a se par ate  page if nec ess ary

Prepared 8y:_ 

Divi sion:

John George, P i 

Insurance

Approved by Commissionerj/~-Loren

:e ai gency:_

Distr ibu tio n (by Agency prepa rin g fiscal note): 

L eg isl ati ve Finance 
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Reque sto r

Office of Management and Budget 

Impacted Agency(ies)

Phone: 4 65 - 2 5 1 5
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Copies of m i n u t e s  listed b e l o w  w e  "• o r i g i n a l l y  included  
in this file. The m i nutes are a v a i lable on the STAIRS 
date base C M  14. In order to save space copies of 
minutes have n ot b e e n  left in the files.

Jeanie H e n r y

' o - z r - n r ,  0 : o  o  ^
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Juneau, Alaska 99811 

(907) 465-4990

H o u s e  B i l l  358 w a s  h e a r d  b y  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e  
d u r i n g  a n  i n t e r i m  w o r k  s e s s i o n  on O c t o b e r  25, 1985. S e e  
t a p e s  I & J  d a t e d  O c t o b e r  25.



STATE OK ALASKA 1986 LEGISLATIVE SESSION 
FISCAL NOTE

Revision Date

REQUEST
Bill/Resolution No: HB 358 
Title: Non Probate Transfers

Sponsor: Gruenberg
Requestor: House Judiciary 
Date of Request: 11/27/85__

FISCAL DETAIL
Agency Affected: Department of Revenue 
BRU: Audit

Components:

EXPENDITURES/REVENUES: (Thousands of Dollars)

L FY 86 1 FY 87 1 FY 88 1 FY 89 1 FY 90 1 FY 91
OPERATING i 1 1 ! J_

100 PERSONAL SERVICES ! -0- | -0- | -0- | -0- | -0- | -0-
200 TRAVEL | -0- | -0- | -0- | -0- | -0- | -0-
300 CONTRACTUAL ! -0- 1 -0- | -0- | -0- | -0- | -0-
400 SUPPLIES -0- | -0- | -0- | -0- | -0- | -0-
500 EQUIPMENT -0- | -0- | -0- | -0- 1 - o - _ | -0-
600 LANDS & STRUCTURES | -0- | -0- | -0- | -0- | -0- | -0-
700 GRANTS, CLAIMS | -0- | -0- | -0- | -0- | -0- | -0-
800 MISCELLANEOUS | -0- | -0- | -0- | -0- | -0- | -0-

TOTAL OPERATING 1 -0- | -0- | -0- | -0- | -0- | -0-

1 CAPITAL 1 -0- | -0- | -0- | -0- | -0- | -0-

1 REVENUE 1 

FUNDING: (Thousand:: of Dollars)

-0- | -0- | -0- | -0- | -0- | -0-

| GENERAL FUND | -0- | -0- | -0- | -0- | -0- | -0-
I FEDERAL FUNDS | -0- | -0- | -0- | -0- | -0- | -0-
| OTHER | -0- | -0- | -0- | -0- | -0- | -0-
1 TOTAL I -0- | -0- | -0- | -0- | -0- | -0-

POSITIONS:
| FULL-TIME | -0- | -0- | -0- II -0- | -0- | -0-
| PART-TIME | -0- | -0- | -0- 1 -0- | -0- | -0-
1 TEMPORARY I -0- | -0- | -0- s - o - | -0- | -0-

ANALYSIS: The bill will have no impact on this agency, nor on any of the tax revenues
this agency administers..

4tn-
Prepared By: Martin J. Richard Phone: 465-2320
Division: Audit Division

Approved by Commissioner 
Agency: Revenue

Distribution (by Agency preparing fiscal note): 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 

Impacted Agency(ies)

Date: 12/9/85 

Date:

/ /

p a g e of
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  October 4, 1985

SUBJECT: HB 358

TO: R e p r e s e n t a t i v e  M.M. Miller
House J u d i ciary Committee

FROM: M i c h a e l  F. Ford / *  ' r '
L e g i s l a t i v e  Counsel

TOUCH'' SIAUCAPIIOl 

J!JNf AC. AIASKATO8I I 

TO/ 465 3800

The following i.s an analysis of HB 358:

13.31.070 - S ubsection (a) broadens the scope of existing 
law r e g a rding the n o n t e s t a m e n t a r y  transfer of certain 
property. This p r o p e r t y  m a y  be transferred outside of the 
probate code. The n u m b e r e d  paragraphs of subsection (a) 
concern the types of provisi ons that are n o n t e s t a m e n t a r y  at 
death, and are u n c h a n g e d  from existing law. S ubsection  (b) 
provides that payments and transfers designated  by 
subsection (a) remain n o n t e s t a m e n t a r y  regardless of 
ownership rights otherwise  reserved to the settlor, w h ether  
they are payable directly to the beneficiai*y or through a 
trust, and w h e t h e r  the trust is funded, unfunded, amendable, 
or revokable. Subsec t i o n  (c) provides that the proceeds of 
the n o n t e s t a m e n t a r y  transfer or payment are not subject to 
the debts, inheritance taxes, or estate taxes of the 
decedent to any greate r extent than if the proceeds w ere 
payable  to a named b e n e f i c i a r y  other than the estate of the 
decedent. Subsect ion (d) provides that creditor rights 
under other laws are not limited by this section. This 
last pro vi s i o n  is identical to existing law.

M F F :rnkr 
M l :032
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  J u l y  1, 1985
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' 1 0 /  4 6 1  3 B 0 0

SUBJECT:

TO:

FROM:

HB 358 and HB 408

R e p r e s e n t a t i v e  Gr uenberg  
Chair, HESS Commit tee 
Attn: N a n c y  Bennett

M i c h a e l  F. Ford 
L e g i s l a t i v e  Counsel

This is in r e s ponse to your inquiries r e g a rdi ng HB 358 and 
HB 408.

HB 358 by r e p e aling and ree nac t i n g  AS 13.31.070 s u b s t a n t i a l­
ly changes the e x i sting law c oncern ing p r o v i d i n g  for pay ment 
or transfer of certain p r o p e r t y  u p o n  a person's death. The 
current law, AS 13.31.070, provi d e s  in s u bsection (a) that a 
transfer of money, p r o p e r t y  or other b e n e fits by certain 
w r i t t e n  instruments w i l l  be consi d e r e d  n o n t e s t a m e n t a r y  and 
therefore be transf e r r e d  outside of the p r ob ate coc’e. S u b­
section (a) of HB 358 broadens the scope of the existing 
law, by p r o v i d i n g  that "bonus, prof it- sharing," and 
"retirement annuity" instruments as w e l l  as an 
" e m p l o y e e-ben efit plan" m a y  alsc be c o n s i d e r e d  a n o n­
testame ntary transfer and n e e d  not pass t h ro ugh a decedent's 
estate.

The existing n u m b e r e d  subparagraphs of subsec t i o n  (a) of 
AS 13.31.070 concerni ng the types of p rovis i o n s  that are 
n o n t e s t a m e n t a r y  at death, are not c h anged b y  HB 358, h o w ever  
two n e w  subsections are added to existing law. Subsection
(b) provides that the payments and transfers designated by 
subsecti on (a) remain n o n t e s t a m e n t a r y  rega rdless of o w n e r­
ship rights otherwise r e s erv ed to the settlor and w h e t h e r 
they are p a yab le to d i r ectly to the b e n e f i c i a r y  or through a 
trust. Further, the trust can be funded or u n f u n d e d  and 
a mendable or revokable.



Repres e n t a t i v e  Gruenberg 
July 1, 1985 
Page 2

Subsec t i o n  (c) provides that the p r o c e e d s  of the n o n t e s t­
amentary transfer or p ayments are not subject: to the debts, 
inherit ance taxes, or estate taxes of the decedent to any 
greater extent than if the proceeds w e r e  payable to a n a m e d  
b e n e f i c i a r y  other than the estate of the decedent.

Subse c t i o n  (d) of HB 358 is identical to subsection (b) in 
existin g law.

HB 408 provides for adoptio n of the U n i f o r m  Simultaneous 
D e a t h  Act. Prior  to 1972, an a b b r e v i a t e d  v e r s i o n  of the 
U n i f o r m  Simultaneous D e a t h  Act was in place in 
AS 13.13 .010-13.13. 070 (ch. 80 SLA 1949). In 1972 Title 13 
was r e p e a l e d  and the U n i f o r m  P r obate Code was adopted, w h i c h  
also caused the repeal of the U n i f o r m  Simu ltaneous D e a t h  Act 
(ch 78 SLA 1972). This enac t m e n t  tre ated the issue of 
simultaneous death as an q u e s t i o n  of evide nce to be resol v e d  
by the courts. See AS 13.06.035. As a result of these 
changes, A l a s k a  was d e l e t e d  from the table of juri sdictions  
in w h i c h  the U n i f o r m  Simult aneous D e a t h  Act was in effect. 
(See comme n t a r y  at p a g e  559, vol. 81, U n i f o r m  L a w  A n n o t a t e d )

Your q u e s tion concerning  the 120-hour survival requi rement  
of AS 13.11.220, raises a m a t t e r  that w i l l  require a change 
to HB 408. R e g a r d i n g  testate succession, AS T3.ll.220 r e­
quires that the heir survive by at least 120 hours the death 
of the testator. A l t h o u g h  this statute and HB 408 are not 
in conflict, in order to c l e arly indic ate w h e n  AS 13.11.220 
will app^y in situations of simultan eous death, it w i l l  be 
n e c e s s a r y  to revise AS 13.43.020 in HB 408.

I have taken the liberty of drafting a sponsor substitute 
that makes the n e c e s s a r y  changes. If y o u  p r efer to change 
HB 408 in a d ifferent m a n n e r  p le ase let me know.

M F F :ojb 
J15/055



ALASKA BAR ASSOCIATION
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F e b r u r a y  13, 1985

TAXATION LAW 
SECTION

r

’’Ric h a r d  S. T h w a i t e s ,  J r . , ' E s q ,  *
C h a i r m a n  of the A l a s k a  Bar A s s o c i a t i o n  

- - ' P r o b a t e  L a w  S e c t i o n  
1031 W e s t  4th Ave., Suite 500 
A n c h o r a g e ,  A l a s k a  99501 -

Re: P r o p o s e d  S t a t u t e

D e a r  Mr. T h w a i t e s :

E n c l o s e d  is a p r o p o s e d  s t a t u t e  r e l a t i n g  to the d e s i g n a t i o n  of 
b e n e f i c i a r i e s  of life i n s u r a n c e  and e m p l o y e e  b e n e f i t s .  The 
s t a t u t e  p l a c e s  those i tems o u t s i d e  the p r o b a t e  e s t a t e  of the 
d e c e a s e d  and generally, e x e m p t s  t h e m  f r o m  c l a i m s  of c r e d i t o r s  
a l t h o u g h  • p a y a b l e  to a t r u s t e e  i n s tead of to an i n d i v i d u a l . " 1' The 
t a x a t i o n  law s e c t i o n  s u p p o r t s  e n a c t m e n t  of this p r o p o s e d  sta t u t e .

D a v i d  G. S h a f t e l ,  Esq.,
C h a i r m a n  of the A l a s k a  Bar 
A s s o c i a t i o n  T a x a t i o n  L a w  S e c t i o n

G. R o d n e y  tQee^lehn, Esq., 
M e m b e r  of the A T a s k a  Bar 
A s s o c i a t i o n  T a x a t i o n  L a w
S e c t i o n  E x e c u t i v e  C o m m i t t e e

G R K : m m h

E n c l o s u r e
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Sec. 13.___. ____ . D e s i g n a t i o n  of b e n e f i c i a r i e s  of insurance and

e m p l o y e e  b e n e f i t s  not t e s t a m e n t a r y .  (a) The d e s i g n a t i o n  of 

b e n e f i c i a r i e s  of life insurance, a n n u i t y  or e n d o w m e n t  c o n tracts, 

o r  of any a g r e e m e n t  e n t e r e d  into by an insurance c o m p a n y  in

c o n n e c t i o n  t h e rewith, s u p p l e m e n t a l  t h e r e t o  or in s e t t l e m e n t  

t h e r e o f ,  and the d e s i g n a t i o n  of b e n e f i c i a r i e s  of be n e f i t s  payable 

u p o n  or a fter the d e a t h  of a p a r t i c i p a n t  u n der any pension, bonus, 

p r o f i t - s h a r i n g ,  r e t i r e m e n t  ann u i t y ,  or o t h e r  e m p l o y e e - b e n e f i t  

p l a n ,  s h all not be c o n s i d e r e d  t e s t a m e n t a r y  and the p r o c e e d s  shall 

not be s u b j e c t  to d e b t s  of the i n s u r e d  and i n h e r i t a n c e  or es t a t e  

tax to a n y  g r e a t e r  e x t e n t  than if such p r o c e e d s  were payable to

a n y  o t h e r  n a med b e n e f i c i a r y  o t h e r  th a n  the e s t a t e  of the insured. 

T h i s  . s e c t i o n  s h all a p p l y  r e g a r d l e s s  of .whether the insurance 

c o n t r a c t  or the e m p l o y e e - b e n e f i t  p l a n  d e s i g n a t e s  the u l timate 

b e n e f i c i a r i e s  or m a k e s  the p r o c e e d s  p a y a b l e ,  d i r e c t l y  or 

i n d i r e c t l y ,  to a t r u s t e e  of a t r u s t  u n d e r  a will or under a 

s e p a r a t e  trust i n s t r u m e n t  w h i c h  . .d e s i g n a t e s  the -ultimate

b e n e f i c i a r i e s ,  and r e g a r d l e s s  of  w h e t h e r  any such trust is

a m e n d a b l e  or r e v o c a b l e ,  or both, or is fun d e d  or unfunded, and 

n o t w i t h s t a n d i n g  a r e s e r v a t i o n  to the s e t t l o r  of all ri g h t s  of 

o w n e r s h i p  in the insur a n c e  c o n t r a c t s  or u n d e r  the e m p l o y e e - b e n e f i t  

p l a n s .  U n l e s s  o t h e r w i s e  e x p r e s s l y  p r o v i d e d  in the c o n v e y a n c e ,  

f u n d s  or o t h e r  p r o p e r t y  so p a s s i n g  to a trust under a will shall 

b e c o m e  and be a part of the t e s t a m e n t a r y  trust to be a d m i n i s t e r e d  

and d i s p o s e d  of in a c c o r d a n c e  with the p r o v i s i o n s  thereof, w i t h o u t  

f o r m i n g  a n y  part of the t e s t a t o r ' s  e s t a t e  for a d m i n i s t r a t i o n  by 

h i s  p e r s o n a l  r e p r e s e n t a t i v e .



(b )  The p r o v i s i o n s  o f  s u b s e c t i o n  ( a )  o f  t h i s  s e c t i o n  s h a l l  

a p p l y  t o  d e s i g n a t i o n s  made p r i o r  o r  s u b s e q u e n t  t o  t h e  d a t e  o f  

e n a c t m e n t  o f  t h i s  s e c t i o n .
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T h i s  s e c t i o n  s h o u l d  be i n c l u d e d  i n  t h e  p r o b a t e  code

li


