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r u ral s u b s i s t e n c e  p r i o rity. T h e  H o u s e  r e j e c t e d  this 

a r g u m e n t  - and for g o o d  reason.

A s t a t e w i d e  p o l l  r e c e n t l y  c o n d u c t e d  b y  H e l l e n t h a l  and 

A s s o c i a t e s  i n d i c a t e s  that 60 p e r c e n t  of the A l a s k a n s  

s u r v e y e d  s u p p o r t  a r u ral s u b s i s t e n c e  priority, i n c l u d i n g  a 

s i g n i f i c a n t  m a j o r i t y  of A l a s k a n s  w h o  live in A n c h o r a g e  and 

o t h e r  u r b a n  areas. A c o p y  of the s t a t e w i d e  s u b s i s t e n c e  po l l  

is a t t a c h e d  to m y  w r i t t e n  t e s timony. T h e  p o l l  is c o n s i s t e n t  

w i t h  the v o t e  of the p e o p l e  in 1982. The v a s t  m a j o r i t y  of 

A l a s k a n s  b e l i e v e  that the s u b s i s t e n c e  w a y  of life in rural 

A l a s k a  s h o u l d  be p r o t e c t e d  b y  s t a t e  law - and that the best 

w a y  to do so is to e s t a b l i s h  a r u ral s u b s i s t e n c e  priority.

Mr. Chairman, the l e g i s l a t u r e  s h o u l d  e n a c t  a c c e p t a b l e  

s u b s i s t e n c e  l e g i s l a t i o n  this s e s s i o n  w h i c h  c o n t a i n s  the 

ru ral s u b s i s t e n c e  p r i o r i t y  w h i c h  all A l a s k a n s  support. 

However, if ic d o e s  not, it is i m p o r t a n t  to note that it is 

the r e s i d e n t s  of urban, n o t  rural, A l a s k a  w h o  w i l l  a g a i n  

su f f e r  the c o n s e q u e n c e s .  N a t i v e  and n o n - N a t i v e  A l a s k a n s  

w i l l  c o n t i n u e  to be p r o t e c t e d  b y  the f e d e r a l  r ural  

s u b s i s t e n c e  priority.

B e c a u s e  the S e n a t e  S t a t e  A f f a i r s  C o m m i t t e e  s u b s t i t u t e  

has o n l y  b e e n  a v a i l a b l e  for p u b l i c  r e v i e w  and c o m m e n t  for a 

few h o u r s  m y  c o m m e n t s  on s e c t i o n s  of the bill d e a l i n g  w i t h  

m a t t e r s  o t h e r  th a n  the d e f i n i t i o n  of " s u b s i s t e n c e  uses" m u s t  

be of a s o m e w h a t  c u r s o r y  nature. However, d u r i n g  A F N 1s 

r e v i e w  of p r e v i o u s  d r a f t s  m a n y  p r o v i s i o n s  a p p e a r e d  to



e s t a b l i s h  s t ate r e g u l a t o r y  s t a n d a r d s  i n c o n s i s t e n t  w i t h  the 

f e d e r a l  r e g u l a t o r y  s t a n d a r d s  set f o r t h  in ANILCA.

D o n  M i t c h e l l  has had an o p p o r t u n i t y  to r e v i e w  rhe new 

b i l l  and I w o u l d  like for h i m  to p r e s e n t  A F N 1s c o m m e n t s  on 

the t e c h n i c a l  aspe c t ^  of the latest draft.
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HELLENTHAL & ASSOCIATES, INC.

INTRODUCTION AND METHODOLOGY

This report presents an analysis of a survey of Alaska statewide adults. The 
survey measured properties of Alaskan residents' demographics and attitudes 
toward subsistence. Research typically involves estimating the 
characteristics of a designated population. Because of the costs of 
conducting a census of all items in a population, and the adequacy of sample 
results, sample statistics were used to make statistical inferences concerning 
population parameters.

Five hundred and fifty five (515) Alaskan adults were interviewed between 
November 14th and 22nd, 1985. Interviewing was conducted by telephone on a
random digit basis. All Alaskan adults who are accessible by telephone, had 
an equal chance of being interviewed.

The sample used for this survey was stratified by geographic areas. The 
following number of interviews were conducted by geographic region: Southeast
(House Districts 1 through 4) = 25; Cordova, Valdez, Kenai Penninsula (House 
Districts 5,6, and 7) = 9 9 ;  Anchorage (House Districts 8 through 15) = 204;
Mat-Su and Greater Fairbanks (House Districts 16 and 17) = 100; Fairbanks 
(House Districts 18 through 21) = 100; and Rural (House Districts 22 through 
27) = 26'. The results presented in this report were weighted to ref lect the
actual population of each geographic region.

At a 95% confidence level, the empirical proportions presented in this report 
can be projected, within plus or minus 4.16%, to the entire Alaskan population 
of adults —  aged 18 and over. This means one can be 95% sure that the 
frequencies reported in this survey are within 4.2% of the true Alaskan adult 
population proportions.

The following is a presentation of certain specialized tables concerning 
Alaskan adults' perception of subsistence.
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A L A S K A  S T A T E W I D E  P U B L I C  O P I N I O N  R E S E A R C H  S U R V E Y

December 1985

HELLENTHAL & ASSOCIATES, INC.
2200 Vanderbilt Circle 

Anchorage, Alaska 99508 
(907) 276-1001 or 

277-2315

Hello, I am_________________from HELLENTHAL & ASSOCIATES. We are conducting a
State-wide public opinion research survey. Your telephone number was randomly 
selected. The questions I need to ask will take oniv 8 to 10 minutes. All of 
your responses will be completely confidential. (PAUSE AND PROCEED)

51. Is this telephone n u m b e r___________ ? (IF IX), TERMINATE WITH, "I'm sorry,
I dialed the wrong number.")

52. Is this a residence in which you live? (IF NO, TERMINATE INTERVIEW WITH, 
"I'm sorry, I need to talk with someone at a n  -idence.")

53. Are you 18 years old or older?

IF YES, THEN PROCEED TO QUESTION #1

IF NO, THEN ASK .....

Is there anyone home who is 18 years old or older?

IF YES, THEN A S K .....
May I speak with them? (PROCEED TO QUESTION #1 OR TERMIN­
ATE AND NOTE ON TELEPHONE CAtii RECORD SHEET)

IF NO, THEN ASK ......
When will someone be home who is 18 or older? (TERMINATE 
AND NOTE ON TELEPHONE CALL RECORD SHEET)

1. What is the closest major intersection to your residence? (GET AS MUCH 
DETAIL AS POSSIBLE. LABEL EAST-WEST AND NORTH-SOUTH STREETS ON THE ANSWER 
SHEET AND PLACE AN 'X' IN THE PROPER QUADRANT.)

ASK IN ANCHORAGE AND FAIRBANKS ONLY
Do you live North or South of this intersection?
(ANCHORAGE: DOWNTOWN = NORTH; RABBIT CREEK = SOUTH)

Do you live East or West of this intersection?
(ANCHORAGE: MOUNTAINS = EAST; INLET = WEST)

AREA OF STATE FREQUENCY PERCENT

Southeast......... .............
Valdez, Kenai, S. Anchorage...
Anci.orage....................... ....40.4%
Mat-Su, Greater Fairbanks.....
Fairbanks.......................
Rural.......................... .



HOUSE DISTRICT FREQUENCY PERCENT

Che................
Two................
Three....... ...... .......... 11..... ____2.0%
Four............... .......... 35.....
Five............... ___ 6.0%
Six................
Seven.............. .......... 15.....
Eight..............
Nine............... ....4.5%
Ten................ ....5.3%
Eleven.............
Twelve............. ____4.6%
Thirteen.......... ___ 3.9%
Fourteen..........
Fifteen........... .......... 29.....
Sixteen........... .......... 43.....
Seventeen.........
Eighteen..........
Nineteen..........
Twenty............. .......... 34..... ....6.2%
Twenty-one,.......
Twenty-two........
Twenty-three......
Twenty-four.......
Twenty-five.......
Twenty-six........
Twenty-seven......

2. Are you presently registered to vote in the State of Alaska?

REGISTERED TO VOTE FREQUENCY PERCENT

Yes.......................... 447.........80.5%
N o ............................108.........19.5%

3. Are you registered to vote as a   (IF THEY ARE NOT REGISTERED TO VOTE,
ASK "If you were to register to vote, would you regis' ir as a  ")

PARTY AFFILIATION FREQUENCY PERCENT

Democrat,................................
Republican,..............................
Libertarian, or did you indicate......
No Party Affiliation -.Non-Partisan) ?.. .....273..... ...49.3%

4. In 1082, three years ago, did you vote in either the August 24th Primary 
or November 2nd General State Elections?

VOTE IN 1982 ELECTIONS FREQUENCY PERCENT

Yes.............................. 362........ 65.2%
N o   ......................... 193........ 34.8%

-  2  -



5. In 1984, last year, did you vote in either the August 28th Primary or
November 6th General State Elections?

VOTE IN 1984 ELECTIONS FREQUENCY PERCENT

Yes ....................... 373.........67.3%
N o ................................ 182.........32.7%

6. Do you consider yourself to be .....

RESPONDENT’S IDEOLOGY FREQUENCY PERCENT

1. Very Liberal..................... 16......... -3.0%
2. Liberal,.........................112.........20.2%
3. Moderate,........................237........ 42.7%
4. Conservative, o r ................172......... 31.0%
5. Very Conservative................18..........3.2%

(KEAN = 3.112)

7. Would you say that you generally are .....

INTEREST IN CAMPAIGNS FREQUENCY PERCENT

1. Very interested,...................................... 119.........21.4%
2. Somewhat interested, o r ............................... 319.........57.6%
3. Not very interested in political campaigns?......... 117.........21.4%

(MEAN = 1.997)

8. I am going to.read to you a list of names of organizations. Please tell me
whether your feelinas toward each of them is VERY POSITIVE, POSITIVE, NEUTRAL,
NEGATIVE, or VERY NEGATIVE —  or if you don't know what they are. Are your
feelings toward_______ ~______ (FILL IN ORGANIZATION) very positive, positive
neutral, negative, or very negative —  or don't you know what it is?

4 3 2 1 0
VERY VERY

ORGANIZATION POSITIVE POSITIVE NEUTRAL NEGATIVE NEGATIVE WHO? MEAN

Alaskans for Sensible Fish
and Game Management.....7.3%...36.2%...17.2%....4.2%....0.9%...34.3%...2.682

Alaska State Department
of Fish and Game....... 14.0%...51.5%...20.8%....9.2%....2.3%....2.2%...2.672

Oil Companies
in Alaska............... 10.6%...50.0%...29.3%....7.2%....1.2%....1.7%...2.626

Alaska Sports Fisherman 
Association.............8.2%...44.9%...21.3%....8.4%....0.7%...16.6%...2.616

Alaskans for Egual Hunting
and Fishing Rights...... 9.4%...38.0%...19.2%....6.9%....1.9%...24.7%...2.612

Alaska Outdoors
Council.................6.9%...25.1%...15.2%....4.8%....0.9%..*47.2%...2.til

Rural Alaska Community Action
Program or RuralCap..... 3.0%...22.4%...19.3%....3.2%....0.3%...51.8%...2.512

Alaska Native Foun­
dation (ANF)............. 7.1%...32.8%...28.2%...10.1%....1.7%...20.1%...2.418

Alaskan Federation of
Natives (AFN)............6.1%...30.1%...32.1%...10.1%....1.4%...20.3%...2.370

Womens' Political Groups,
such as NCW, in Alaska..5.5%...34.1%...30.2%...12.4%....3.1%...14.7%...2.311

United Tribes of Alaska
(UTA)..».••••••»••.•••••4.6%.•.20.5%...28« 3%••..9•5%.•••0.6%...36» 6%•••2• 298

The Republican Party
in Alaska................4.6%...28.0%...53.9%...10.0%....1.9%....1.6%...2.238

The Democratic Party
in Alaska...............1.9%...26.3%...52.1%...13.4%....3.4%....2.9%...2.101

Unions in „
Alaska«.»««««».»««»«**».4.4%...23 >,3%...29.1%...27.5%...11.0%... .4.6%.. .1.818 

The Alaska Association 
of White.Men............ 1.5%....7.4%...10.6%... 10.6%....6.0%...63.9%...1.663



9. There is presently a bill before the Legislature that defines subsiscence 
use as providing a priority for rural Alaskans, over urban Alaskans, in the 
taking of fish and game for personal consumption as food, clothing, fuel, or 
tools. Do you favor or oppose providing a priority for rural Alaskans in the 
taking of fish and game for subsistence use?

PRIORITY FOR RURAL ALASKANS FREQUENCY PERCENT

Favor..........................
Oppose......................... .
DON'T KNOW......................

10. Do you favor or oppose Alaskan Natives being allowed to regulate fish and
game in their own areas?

NATIVES REGULATE IN OWN AREAS FREQUENCY PERCENT

Favor.......................... . .... 40.4%
Oppose......................
DON'T KNOW......................

11. Do you fav' - or oppose Alaskan Native efforts for tribal self-government?

TRIBAL SELF-GOVERNMENT FREQUENCY PERCENT

Favor...........................
Oppose..........................
DON'T KNOW......................

12. Do you favor or oppose Alaskan Native efforts for sovereignty?

NATIVE SOVEREIGNTY FREQUENCY PERCENT

Favor...........................
Oppose..........................
DON'T KNOW............................ 113........ 20.3%

13a. Think now about the overall quality of hunting and fishing in Alaska 
during the last three years. Do you think the quality of hunting and fishing 
in Alaska has improved, stayed the same, or gotten worse over the past three 
years?

QUALITY OF HUNTING/FISHING FREQUENCY PERCENT

Improved................................75........ 13.6%
Stayed the Same......................236.........42.5%
Gotten Worse.......................... 244........ 43.9%

13b. (IF "WORSE", ASK ..... ) Which of the following reasons do you think are
most responsible for this change for the worse?

REASONS FREQUENCY PERCENT

There are more fishmen................... .
There are more hunters............... .
There are fewer animals.................. .
There are more outside trophy hunters....
There are more restrictions on where one can hunt....135.....
TheEe are more restrictions on where one can fish....135.....
There are fewer fish......................

- 4 -



14a. Do you feel there is enough fish and game in Alaska for everyone to go 
hunting and fishing for whatever amount they want, or do you feel there should 
be regulations limiting the amount of fish and game any individual can take?

NON-REGUIATION VS REGULATION FREQUENCY PERCENT

Whatever Amount They Want.............. 28..........5.0%
Regulations Limiting Amount...........515........ 92.7%
DON'T KNOW................................12..........2.2%

14b. If a fish stock or game population is not large enough to allow everyone 
to fish or hunt, should rules limiting tiie amount of fish and game people can 
take be based on .....

REASONS FREQUENCY PERCENT

The customary and traditional uses of
fish and game for personal consumption?.............337........ 60.7%

Income or economic status of the houjehold?...........240........ 43.2%
Rural residency?..........................................247........ 44.5%
How much people depend on fish and came?.............. 402........ 72.5^
A person's race?.......................   2 8 .......... 5.1V

15. Alaska's fish and game resources are used in three ways: subsistence use
which is personal consumption by rural Alaskans for food, clothing, fuel, or 
tools; sports and recreational use; and commercial use. Please tell me which
of these fish and games uses is most important for Alaska? How about 2nd most
important? And least (3rd) important?

DON'T
FISH AND GAME USES 1ST 2ND 3RD KNOW MEAN

Subsistence............... ... .47.7%.. ..29.5%.. ..20.8%.. ...2.0%.. ..1.725
Sports and Recreation.... ....12.6%.. ... 31.6%.. ..52.9%.. ...2.8%.. ..2.415
Commercial............... ... .37.9%.. . .36.0%.. ..23.4%.. ...2.7%.. ..1.851

16. How important would you say subsistence hunting and fishing by rural 
Alaskan residents for personal consumption is to the economies of rural 
communities? Would you say it is very important, somewhat important, neither 
important or unimportant, somewhat unimportant, or very unimportant?

IMPORTANCE OF SUBSISITENCE FREQUENCY PERCENT

Very Important......................
Somewhat Important................. ...29.9%
Neither Important or Unimportant.. ......39.....
Somewhat Unimportant ..............
Very Unimportant...................
DON'T KNOW..........................



17. '’’here has been some discussion in Alaska concerning subsistence fishing 
and hunting. Some people believe, if there is not enough fish or game for all 
Alaskan residents, a priority for the taking of fish and game should be given 
to rural Alaskans. Other people believe subsistence is not that important 
anymore and that all Alaskan residents should be treated the same. Do you 
think rural Alaskan residents should be given a priority or do you think all 
Alaskan residents shoulJ be treated the same?

RURAL VS ALL RESIDENTS FREQUENCY PERCENT

Rural Alaskan Residents.............265.........47.8%
All Alaskan Residents............... 275........ 49.5%
D O N’T KNOW............................. 15..........2.7%

18. Some people say it is fair for rural subsistence uses of fish and game to 
be considered more irrportant than commercial and recreational uses of fish and 
game? Do you think it is fair or not fair for rural subsistence uses to be 
considered more important than commercial and recreational uses?

RURAL OTHER USES FREQUENCY PERCENT

Fair........................ ....301........ 54.3%
Not Fair........................225........ 40.6%
DON’T KNCW............ 2 8.......... 5.1%

19. Now I am going to read you a short series of statements. Please tell me 
if you STRONGLY AGREE, MILDLY AGREE, MILDLY DISAGREE, OR STRONGLY DISAGREE 
with each of the following statements: (IF AGREE OR DISAGREE SAY, "Is that 
strongly agree/disagree or just mildly agree/disagree?”)

1 2 4 5 3
STRONGLY MILDLY MILDLY STRONGLY DON’T 

STATEMENTS AGREE AGREE DISAGREE DISAGREE KNOW MEAN

In Alaska there are people who 
need to hunt 'nd fish in order
to live«.«.«..«, 55.0%...35.8%....6.0%....2.7%....0.4%...1.656

In Alaska the supply of fish and 
game is limited and ng  Alaskan 
should be allowed to catch all 
tlie fish or take all the game
they w a n t 55.8%.«.27.6%....9.0%*...4«3%....3.5%...1.780 

People in Rural Alaska are more 
dependent on fish and game than
Urban Alaskans...................39.8%...4C.0%...12.3%....4.1%....3.7%...2.010

Both Alaska natives and Alaska 
non-natives need to hunt and
fish in order to live...........32.5%...38.1%...19.3%....8.4%....1.7%...2.329

Not providing a subsistence 
priority for rural Alaskans 
harms those who want to live

off the land..................... 18.3%...37.0%...28.9%....6.1%....9.7%...2.675
Not providing a subsister,ce 

priority for rural Alaskans 
harms rural people who live 
off the land to the benefit of
urban sports fishermen..........16.5%...35.6%...25.4%....6.5%...16.0%...2.697



1 2 4 5 3
STRONGLY MILDLY MILDLY STRONGLY DON'T 

STATEMENTS (CONTINUED) AGREE AGREE DISAGREE DISAGREE KNOW MEAN

Rural Alaskans should have a 
priority to fish and hunt over
Urban Alaskans.................. 24.9%...2G. 7%... 24.8%... 16.4%....5 ,2%... 2.790

Not providing a subsistence 
priority for rural Alaskans 
only invites the federal 
government to come into 
Alaska to regulate fish and 
game on federal land in
Alaska . . . . . . » « « « * • » . « . . « » . » « .  i i ■ 16*0% •  « •  29*2% . .  ■ 26 •  2% •  • .11.1%. • *17*5% •  « *2*872

All Alaskans are equal and no 
Alaskan should have a hunting 
and fishing priority over any
other Alaskan................... 22.4%...27.6%.. .30.6%... 15.8%... .3.7%...2.899

Not providing a subsistence 
priority for rural Alaskans is 
a direct attack on Alaska 
tradition and Native Alaska

Culture........................17.9%...27.0%..r30.6%...14.6%....9.7%...2.972
Unimproved land owned by Native 

Corporations should remain 
excempt frcm local property
taxes..........................12.6%...23.0%... 31.8%.. .20.9% ,■. .11.8%.. .3.253

Alaska natives receive a greater 
share of State Revenues than
they should....................10.1%...13.6%...36•0%...16.2%...24.0%...3.347

Alaska natives take more fish and
game than they really need...... 9.2%...20.3%...27.7%...23.7%...19.1%,..3.364

Those groups m d  people presently 
fighting subsistence laws are 
partially, at least, racially 
motivated igainst Alaskan
Natives............................6.3%= 22.0%...29.5%...22.9%...19.4%...3.407

Alaska nativ;s, in this day and 
age, no longer need to fish
and hunt in order to survive....6.1%...19.6%...39.1%...32.1%___ 3.2%...3.714

Inproved land owned by Native 
Corporations should be exempt
from local property taxes....... 5.6%...10.4%...33.9%...38.0%...12.1%...3.883

20. Now that you have heard some of the reasons for and against providing a 
subsistence priority for rural Alaskans. Let me ask you again, do you favor 
or oppose providing a priority for rural Alaskans in the taking of fish and 
game lor subsistence use?

PRIORITY FOR RURAL ALASKANS #2 FREQUENCY PERCENT

Favor...................................... 338........ 60.9%
Oppose..........     .178......... 32.1%
DON’T KNCW.........................   3 9 ..........7.0%



21. Do you know any rural Alaska residents who live off the land by fishing 
and hunting?

KNOW ANYONE LIVES OFF LAND FREQUENCY PERCENT

Yes.................................... 290........ 52.2%
N o ..................................... 265........ 47.8%

22. Have you ever lived in rural, remote, primarily native areas of Alaska?

LIVED IN RURAL ALASKA FREQUENCY PERCENT

Yes.................................... 189........ 34.0%
N o ..................................... 366........ 66.0%

23. During the past 12 months, how many times did you, or someone else in 
your household, go hunting or trapping for game?

HUNTING LAST 12 MONTHS FREQUENCY PERCENT

1 to 3 Times........................110...... ..19.7%
4 to 10 Times.........................79........ 14.2%

11 or More Times...................... 80........ 14.4%
130 HUNTER IN HOUSEHOLD/NONE........ 288......... 51.7%

24a. During a typical 12 month period or year, how many times do you, or
someone else in your household, go hunting or trapping for game?

HUNTING TYPICAL 12 MONTHS FREQUENCY PERCENT

1 to 3 Times....................... 123.........22.2%
4 to 10 Times........................ 92........ 16.6%

11 or More Times.....................102.........18.4%
NO HUNTER IN HOUSEHOLD/NONE........ 237.........42.8%

24b. Typically, do you, or someone else in your household hunt or trap .....

GAME FREQUENCY PERCENT

Duck or Geese?......................... 126.........22.7%
Moose, Caribou, bear, sheep, goat,

Ptarmigan, rabbit, fox, etc.?.....264........ 47.6%

24c. Typically, when you, or someone else in the household, goes hunting or
trapping, do you hunt or trap .....

AREAS FREQUENCY PERCENT

In the Matanuska-Susitna Borough
Anchorage or Chugach Mountain area?...........

On the Kenai Peninsula?.............................. .........inn_____ ...18.0%
In the Fairbanks or Brooks Range area of Northern Alaska?..94..... ...16.9%
In Southeast Alaska?................................ ........... 84..... ...15.1%
In Western Alaska or west of the Alaska Range?...,. . . . . . . . . . 66 . . . . . ...11.9%
In Kodiak or the Aleutians Islands?...............
In the Copper River, Wrangell, or Valdez area?...,
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FISHING LAST 12 MONTHS FREQUENCY PERCENT

1 to 5 Times........................147.........26.4%
6 to 10 Times........................72.........12.9%

11 to 20 Times........................9 4 .........16.9%
21 or /'lore Times.........  130......... 23.4%
NC FISl ERMEN IN HOUSEHOLD/NONE 113........ 20.4%

26a. During a typical 12 month period or y^ar, how many times dc you, or
someone else in your household, go fishing?

25. During the past 12 months, how many times did you, or someone else in
your household, go fishing?

FISHING TYPICAL 12 MONIHS FREQUENCY PERCENT

1 to 5 Times..................
6 to 10 Times..................

11 to 20 Times..................
21 or More Times................
NO FISHERMEN IN HOUSEHOLD/NONE. .....74.... ___ 13.3%

26b. Typically, when you, or someone else in the household, goes fishing, do 
you fish .....

AREAS FREQUENCY PERCENT

On the Kenai
Peninsula?............................. .248___

In the Matanuska-Susitna Bourough,
Anchorage or Chugach Mountain area?. .197....

In Southeast
Alaska?................................ .127....

In the Fairbanks or Brooks Range
area of Northern Alaska?.............

In the Copper River,
Wrangell, or Va?.dez area?...........

In Kodiak or the
Aleutians Islands?...................

In Western Alaska or west
of the Alaska Range?.................

27. In 1971, the U.S. Congress passed a law which set up village and regional 
corporations whose stock is owned only by Alaska natives. Under the current 
law, in 1991, village and regional corporation stock may be bought by 
non-natives. Alaska natives want to ammend the law so that the native
shareholders of each corporation, by a majority vote, may decide whether the 
corporation's stock can be sold to non-natives after 1991. Do you favor or 
oppose amending the law to allow village and regional corporation shareholders 
to decide whether stock can be sold to non-natives after 1991?

AMENDING STOCK LAW FREQUENCY PERCENT

Favor .
Oppose.... 
DON'T KNOW

357........ 64.4%
156........ 28.1%
A t ..........7.5*



28. What type of residence do you live in? Is it a

HOUSING TYPE FREQUENCY PERCENT

Single family,.................. 358.........64.6%
Apartment, or a .................. 86......... 15.4%
Duplex,........   50 .......... 9.1%
Mobile home?...................... 32......... 5.7%
Zero lot line,.............  ....11.......... 2.0%
Condominium,  .....................10.......... 1.7%
Townhouse,.......................... 8 ......... 1.5%

29. Does someone in your houshold own your home, or do you rent it?

EQUITY STATUS FREQUENCY PERCENT

Own.................................   .373....... 67.2%
Rent...................................182.........32.8%

30. In what year were you born? (COMPUTED TO AGE BY SUBTRACTING 'rR0M 85)

AGE OF RESPONDENT FREQUENCY PERCENT

18 - 24...............
25 - 29...............
30 - 34...............
35 - 39............... .
40 - 49............... . ...20.4%
50 plus............... .

(n = 555) 
(MEAN = 37.603) 

(MEDIAN = 35.034)

:otal years and months have you lived in Alaska?

ALASKAN RESIDENCY FREQUENCY PERCENT

1982 - 1985...................... 87......... 15.7%
1976 - 1981..................... 129.........23.3%
1967 - 1975..................... 144.........26.0%
Before 1967...................... 194.........34.9%

(n = 555)
(MEAN = 16.400)

(MEDIAN = 12.967)

32, How many total years and months have you lived in the ___________  area?
(FILL IN AREA CALLING AND WRITE NUMBER OF YEARS AND MONTHS ON AN^ aJER SHEET)

LOCAL RESIDENCY FREQUENCY PERCENT

1982 - 1985..................... 160.........28.9%
1976 - 1981..................... 149.........26.8&
1967 - 1975..................... 124.........22.3%
Before 1967...................... 122........ 22.0%

'n = 555)
(MEAN = 11.766)

(MEDIAN = 7.330)

-  10 -



33. Are you, or is any member of your household (living at home), a veteran?

VETERAN IN HOUSEHOLD FREQUENCY PERCENT

Y es............................... 250.........45.1%
N o ................................ 305.........54.9%

34. Are you, or is any member of your household (living at home), a member of 
a union?

UNION MEMBER IN HOUSEHOLD FREQUENCY PERCENT

Yes............................... 182.........32.8%
N o ................................ 373.........67.2%

35. Are you v Tried, separated, divorced, widowed, never married and living 
with another adr ,w  or never married and living alone?

MARITAL STATUS FREQUENCY PERCENT

Married..,:..................... .................... 376.........66.7%
Divorced................................................ 67........ 12.1%
Never Married and Living with Another Adult 63.......... 11.3%
Never Married and Living Alone....................... 35......... 6.4%
Widowed................................................ 11.......... 2. Cl
Separated................................................ 8 ......... 1.4%

(COMPUTED FROM MARITAL STATUS AND GENDET QUESTIONS)

MARITAL STATUS BY GENDER FREQUENCY PERCENT

Married Males................
Married Females..............
Single Males.................
Single Females...............

(COMPUTED FRCM AGE, CHILDREN, GENDER, AND MARITAL STATUS QUESTIONS)

FAMILY STATUS FREQUENCY PERCENT

Mature Family.................... 127........ 22.9%
Young Family...........  101......... 18.2%
Mature Couple..................... 9 7........ 17.4%
Young Single.........   76......... 13.8%
Adult Single.......................57........ 10.2%
Single Parent..................... 52......... 9,3%
Young Couple..............   45.......... 8.1%

36. Do you or does anyone in your household (living at home) work for the 
federal, state or local government? IF YES, ASK, "Which level of government? 
Is it t h e  "

GOVERNMENT EMPLOYEE FREQUENCY PERCENT

NO GOVERNMENT EMPLOYEE......... 319.........57.4%
State, o r ......................... 135........24.3%
Federal,........................... 5 6........10.2%
Municipal Government? ....... 45.......... 8.1%

-  11 -



The last few questions are being collected purely for statistical purposes.

37a. How many total people, including children and adults, live in your 
household?

HOUSEHOLD SIZE FREQUENCY PERCENT

One.................................68........12.2%
Two................................164........29.5%
Three............................. 118........21.2%
Four  ........................ 122........ 22.0%
Five or More......................84........ 15.1%

(n = 555)
(MEAN = 3.079)

(MEDIAN = 2.392)

37b. Of the people in your household, living at home, how many are adults —  
aged 18 and older?

NUMBER OF ADULTS FREQUENCY PERCENT

One.................. ..15.6%
Two..................
Three................
Four or More........ .............22..

(n = 555) 
(MEAN = 2.082) 

(MEDIAN = 1.528)

37c. How many are children or adolescents under 18 years old?

CHILDREN IN HOUSEHOLD FREQUENCY PERCENT

NONE.................................... 275.............49.5%
One..................................... Ill.............20.0%
Two or More............................169.............30.4%

(n = 555)
(MEAN - ALL HOUSEHOLDS = 0.997)

(MEDIAN - ALL HOUSEHOLDS = 0.025)
(MEAN - HOUSEHOLDS WITH CHILDREN = 1.976)

(MEDIAN - HOUSEHOLDS WITH CHILDREN = 1.266)

38. How many total years of education liave you completed? (FORMAL ATTENDANCE
IN SCHOOL) (EIGHTH GRADE = 8? HIGH SCHOOL = 12; TRADE SCHOOL = 13; COLLEGE
GRADUATE —  BA OR BS = 16; MASTERS DEGREE = 18; LAWYER, DOCTOR, PH.D = 19)

YEARS OF EDUCATION FREQUENCY PERCENT

12 Grade or Less....
1 - 2  Years College..
3 - 4  Years College..
Post Graduate........

(n = 555) 
(MEAN = 13.941) 

(MEDIAN = 13.055)

-  12 -



39. Are you seasonally employed, annually employed, unemployed and looking 
for work, not looking for work, or retired?

EMPLOYMENT STATUS FREQUENCY PERCENT

Annually Employed................ . ...61.5%
Seasonally Employed...............
Not Looking for Work........... .
Retired............................
Unemployed and Looking for Work.,

40a. How many individuals in your household are presently working fulltime 35 
or more hours per week? How many part-time, 34 or less hours?

(COMBINES WAGE EARNERS COMPUTED FROM THE PRECEEDING TWO QUESTIONS)

TOTAL WAGE EARNERS FREQUENCY . PERCENT

Under One.........................52.......... 9.4%
One............................... 185.........33.4%
Oie and One-half................. 77......... 14.0%
Two............................... 176.........31.6%
Over Two........   65......... 11.6%

(n = 555)
(MEAN = 1.545)

(MEDIAN = 1.259)

41a. Including only those living at home, wha^. '...o your total household 
income for 1984 before taxes and other deductions  ̂ .e made? Please tell me
the figure to the nearest thousand dollars.

41b. We don't need the exact dollar figure; could you tell me which of these
broad categories it falls in...

Less than 16,000 dollars,
Between 16,000 and 25,000 dollars,
Between 26,000 and 35.000 dollars,
Between 36,000 and 45,090 dollars,
Between 46,000 and 55,000 dollars,
Between 56,000 and 65,000 dollars,
Between 66,000 and 75,000 dollars, or 
More than 75,000 dollars?

(COMPUTED INCOME FROM THE PRECEEDING TWO QUESTIONS)

1985 HOUSEHOLD INCOMF FREQUENCY PERCENT

$ 0 - $15,999.....
$16,000 - $25,999..... .......... 67.... ....13.3%
$26,000 - $35,999.....
$36,000 - $45,999..... ..........93.... ....18.5%
$46,000 - $65,999.....
$66,999 or More.......

(n = 504)
(MEAN = $46,132) 

(MEDIAN = $39,889)
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INCOME PER WAGE EARNER FREQUENCY PERCENT

......... 133......... 26.4%

......... 116......... 23.0%

......... 104......... 20.7%

.......... 80.........15.9%

.......... 71.........14.0%
(n = 504)

(MEAN = $30,595)
(MEDIAN = $25,777)

42. Is your telephone number...............

(COMPUTED FROM WAGE AND INCOME QUESTIONS)

$ 0 - $15,999,.
$16,000 - $25,999. 
$26,000 - $35,999. 
$36,000 - $49,999. 
$50,000 or More...

TELEPHONE LISTING FREQUENCY . PERCENT

Listed o r ........................ 483.........87.0%
Unlisted.......................... 72........ .13.0%

43. SEX.

GENDER OF RESPONDENT FREQUENCY PERCENT

Male.............................. 295.........53.1%
Female............................260.........46.9%

THIS COMPLETES THE SURVEY, THANKYOU VERY MUCH FOR HELPING US —  GOODBYE

- 14 -



BY

POLITICAL AND GENERAL DEMOGRAPHICS

SUBSISTENCE PRIORITY FOR RURAL ALASKANS

SUBSISTENCE PRIORITY FREQUENCY PERCENT

FAVOR 338 ( 0.9%
OPPOSE 178 13.1%
DON'T KNOW 39 7.0%

DEMOGRAPHICS n FAVOR OPPOSE

TOTAL 
% OF

DON'T K i m  ADULTS

AREA OF STATE: (Row %) p = 0.0190
V'aldez-Kenai-S. Anc 59 59.3% 33.7% 7.0% 10.6%
Anchorage 224 60.2% 34.4% 5.4% 40.4%
Mat Su/Grtr Fbks 50 54.2% 39.9% 5.9% 9.0%
Fairbanks 76 47.9% 43.0% 9.1% 13.7%
Southeast-Rural Alaska J 46 71.7% 19.7% 8.6% 26.3%

REGISTERED TO VOTE: (Row %) p = 0.4858
Yes 447 59.9% 33.3% 6.8% 80.5%
No 108 64.8% 27.4% 7.8% 19.5%

PARTY AFFILITATION: (Row %) p = 0.0007
Democrat 120 73.8% 19,4% 6.9% 21.6%
Republican 145 66.1% 31.4% 2.5% 26.1%
Libertarian 17 63.5% 29.9% 6.6% 3.0%
Independent 273 52.3% 38.3% 9.4% 49.3%

VOTED IN 1982, NOVEMBER: (Row %) p = 0.2295
Yes 362 59.0% 34.6% 6.4% 65.2%
NT- 193 64.4% 27.6% 8.0% 34.8%

v o t e d  IN 1984, NOVEMBER: (Row %) p = 0.1290
Yes 373 58.1% 34.8% 7.1% 67.3%
No 182 66.7% 26.6% 6.8% 32.7%

IDEOLOGY OF RESPONDENT: 1:row  %) p = 0.0461
Liberal 128 70.5% 23.4% 6.1% 23.2%
Moderate 237 5v.4% 32.0% 8.6% 42.7%
Conservative 190 56.3% 38.3% 5.5% 34.2%

INTEREST IN STATE CAMPAIGNS: (Row %) p = 0.7837
Very Interested 119 56.4% 36.5% 7.0% 21.4%
Somewhat Interested 319 61.3% 31.5% 7.2% 57.6%
Not very Interested 117 64.3% 29.4% 6.3% 21.0%

ADULT MARKET SHARE 60.9% 32,1% 7.0% ... .100,0%
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HB 294 C o n t e n t s  

A p r i l  11, 1985

HB 294

D r a f t  L et t e r  o f  Int en t

Fi sc al  N o t e  a nd P o s i t i o n  P a p e r  - D e p a r t m e n t  of Labor, 3/18 

Press R e l e a s e  - R ep  Bo ucher, 3/15/ 85

H i s t o r y  and  F u t u r e  o f  A l a s k a  H i r e  - D a v i d  Donley, 2/25/85

A l a s k a  S t a t u t e s  - T i t l e  36: P ub l i c  C o n t r a c t s

A r t i c l e  on W y o m i n g  S u p r e m e  C o u r t  D e c i s i o n  - NEWS, Vol  30, 

1/30/85, p a g e  1311 of C o n s t r u c t i o n  L a b o r  Rep or t

U n i t e d  St a t e s  S u p r e m e  C o u r t  Decision: H i c k l i n  v. Orbeck,

O c t o b e r  term, 1977 437 U.S. 518-5 35

F r a n c i s  v. R o b i n s o n , F i n d i n g s  of  Fact; and C o n c l u s i o n s  of Law 

- d ec i s i o n  b y  K a r l  S. Jo hns t o n e ,  Judge, M a y  23, 1984

L e t U  • fro m B a r r y  Haight, F a i r b a n k s  C e n t r a l  L a b o r  Council, 

M a r c h  18, 1985 to C h a i r m a n  N a v a r r e

M e m o  from  T e r e s a  C r a m e r  to S e n a t o r  F i s c h e r  on  A l a s k a  Hire 
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3/26/85 m e m o  f ro m  T e r e s a  C r a m e r  to M a x  G r u e n b e r g  re 

re tr o s p e c t i v e  cl a u s e  in HB 294

E c o n o m i c  A n a l y s i s  - Dept, o f  L a b o r

3/27/85 m i n u t e s  fro m  H o u s e  L a b o r  S C o m m e r c e  C o m m i t t e e

A laska S late llem sla lttre
vJ

Jltouse o f ^Representatives
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L E T T E R  OF IN T E N T

House Bill 294

The purpose of H B  294 jp to specify in statute form the fat ual basis* 
purpose and policy for the existing A S  36.10.010 as am en de I in 1983.

The  House Judiciary Committee finds that the evidence and i.'jstimony in 
support of H B  294 contradicts portions of the Findings of Fa. t and 
Concusions of Law  dated Ma y  23, 1984 reached by  the Superior Court in 
Francis v. Robison, 3  A N  83 - 9969 Civil. T h e  committee finds that the 
existence of n e w  evidence, not available to the Superior Court but 
submitted to the legislature in its review of H B  294, indicates that 
portions of the Superior Court's findings are inaccurate and should be 
corrected.

Furthermore, since the findings of fact, purpose and policy contained in 
H B  294 are consistent with the legislature's intent and factual 
circumstances in 1983, it is appropriate that H B  294 be specifically 
retroactive to July 16, 1983 (the date S S S B  174 amending A S  36.10.010 
became law). A n y  judicial review of A S  36.10.010 should consider the 
provisions added by H B  294 as contemporaneous to the 1983 amendments.



Mr , Ch a i r m a n , m e m b e r s  o f  t h e  c o m m i t t e e , I w e l c o m e  t h e

OPPORTUNITY TO APPEAR BEFORE YOU TODAY TO OFFER COMMENT ON HOUSE

B i l l  2 9 4 .

My n a m e  i s  P a u l  D,  F l e mm  a n d  I s e r v e  a s  L a b o r  Re l a t i o n s  

Ma n a g e r  f o r  ARCO Al a s k a , I n c . My c o m p a n y , I b e l i e v e , i s  t h e  

l a r g e s t  p r i v a t e  e m p l o y e r  i n  t h e  s t a t e . We c u r r e n t l y  e m p l o y  a b o u t

2 , 6 5 0  EMPLOYEES WORKING IN ANCHORAGE, THE NORTH SLOPE AMD THE 

Ke n a i  P e n i n s u l a  p r i m a r i l y . T h e s e  2 , 6 5 0  e m p l o y e e s  a r e  a l m o s t

EXCLUSIVELY ALASKAN R E S I D E N T S .  WE BE LI E VE THAT STABLE EMPLOYMENT 

I S  THE DE S I R E D  O B J E C T I V E ,

We BE L I E VE  AT T H I S  TIME THAT NOT ENOUGH I S  KNOWN ABOUT THE 

EMPLOYMENT AND UNEMPLOYMENT PI CTURE TO ADDRESS THE I SSUE OF 

WHETHER ANY LOCAL HI RE LEG I S LATI ON WILL ACCOMPLISH THAT O B J E C T I VE  

OF STABLE EMPLOYMENT.

H o u s e  B i l l  2 9 5  p r o p o s e d  t o  a l l o c a t e  $ 1 0 0 , 0 0 0  t o  s t u d y  t h e  

i s s u e ,  We s u p p o . r t  j u s t  s u c h  a n  e f f o r t ,  H o u s e  C o n c u r r e n t  R e s o l u ­

t i o n  #20 ASKED THE COMMISSIONER OF LABOR AND ATTORNEY GENERAL TO 

SUGGEST A FUTURE COURSE OF ACTION TO MAXIMIZE LOCAL H I R E . ' ‘ WE 

SUPPORT J U S T  SUCH A REVIEW.

We DO NOT SUPPORT ANY S P E C I F I C  LOCAL HI RE LEGI S LATI ON BEFORE 

CAREFUL REVIEW I S  DONE.  WE BELI EVE THAT A CAREFUL REVIEW WILL 

SHOW THAT L E G I S L A T I O N  WHICH FOCUSES ON J U S T  CONSTRUCTION OR J U S T

No r t h  S l o p e  c o n s t r u c t i o n  i s  c o u n t e r - p r o d u c t i v e . Be c a u s e , we

B F L I E V E , ANY CAREFUL REVIEW WOULD NOT J U S T  INVOLVE THE ATTORNEY



Ge n e r a l  or  t h e  De p a r t m e n t  of  L a b o r  b u t  would  a l s o  i n c l u d e  t h e  
De p a r t m e n t  o f  Comm er ce  whose  j o b  i t  i s  to  f o s t e r  c o m m e r c e  i n  our

STATE.

I t  I S ,  WE B E L I E V E ,  THE PROVI DI NG OF JOBS AND AM ENVIRONMENT 

FOR BU S I NE S S  TO FLOURISH THAT WILL IN THE END SEE THE MAXIMUM 

NUMBER OF OUR C I T I Z E N S  AT WORK. THE CURRENT B I L L  AND OTHERS LIKE 

I T  M I S S  THE MARK, REPRESENTATI VE P l G M A L B E R i ' S  I N I T I A L  THRUST AT 

EXAMINING AVAILABLE DATA ALREADY D E P I C T S  THAT WE HAVE MORE 

R E S I D E N T S  SEEKI NG WORK THAN WE HAVE JOBS TO BE DONE,  WE APPLAUD

Re p r e s e n t a t i v e  P i g n a l b e r i  f or  b e g i n n i n g  t he  i n q u i r y  i n t o  t h e  many

FACETED QUESTIONS OF EMPLOYMENT AND UNEMPLOYMENT AMOi'JG VARIOUS 
INDUSTR IES  AMD OCCUPATIONS.  I T  I S ,  HOWEVER, ONLY A BEG INNING .

Co n s t r u c t i o n  i s  p a r t i c u l a r l y  i m p o r t a n t  to  Al a s k a  b e c a u s e  we

ARE A YOUNG STATE S T I L L  GROWING AND BUILD ING OUR FUTURE STABLE 
EMPLOYMENT PLACES,  HOWEVER, CONSTRUCTION WILL ALWAYS BE UNSTA­
BLE .  I t  i s  e l s e w h e r e  a s  w e l l . I t  i s  t h e  n a t u r e  of  t h e  b u s i n e s s . 
T h i s  i s  t h e  h i s t o r i c a l  b a s i s  f o r  h i g h  wages  i n  c o n s t r u c t i o n  -  to

OFFSET PER IOD IC  AND CYCLICAL UNEMPLOYMENT IN THE BUS INESS ,
Co n s t r u c t i o n  i n d u s t r y  a r o u n d  t h e  c o u n t r y  r e c o g n i z e d  t h e  s e a s o n a l

AND TR ANS I ENT MATURE OF THE WORK AMD TOOK T H I S  INTO ACCOUNT IN 

F ASHI ONI NG I T S  H I S T O R I C A L  S O L U T I ON S .  EXAMPLES OF T H I S  ARE:  ( 1 )

HIGHER WAGES ( 2 )  H I RI NG  HALLS TO ACT AS CLEARING HOUSES FOR 

WORKERS SEEKI NG WORK. FOR CONTRACTORS WHO CAME AMD WENT AMD ( 3 )  

MULT I - S T A T E  LABOR AGREEMENTS TO ALLOW WORKERS TO MOVE FROM STATE 

TO STATE TO FOLLOW THE WORK. MANY CONSTRUCTION WORKERS CHOOSE



THOSE TRADES BECAUSE OF THE OPPORTUNITY FOR INTENSE WORK FOLLOWED 
BY PERIODS OF TIME OFF .

Un f o r t u n a t e l y  a p a t t e r n  i s  g r o w i n g  w h e r e  w o r k e r s  f e e l  t h e y

HAVE PAID INTO UNEMPLOYMENT FUNDS SO THEY SHOULD COLLECT WHENEVER 
POSS IBLE .  T h i s  i s  n o t  j u s t  i n  c o n s t r u c t i o n  b u t  i n  a l l  WALKS SUCH 
AS TEACHERS WHO ARE KNOWINGLY EMPLOYED AMD COMPENSATED FOR NINE 
MONTHS AND COLLECT UNEMPLOYMENT DURING SUMMER VACATION,

S p e c i f i c . _ l y  *1112 o f  Ho u s e  B i l l  2 9 4  s t a t e s  t h a t  " n o n r e s i d e n t

WORKERS D ISPLACE A SUBSTANTIAL NUMBER OF QUA L I F I E D ,  AVAILABLE AND
u n e m p l o y e d  Al a s k a n  w o r k e r s  o n  j o b s  on  s t a t e  f u n d e d  p u b l i c  w o r k s  

p r o j e c t s , "  How i s  t h i s  p o s s i b l e ?  Do e m p l o y e r s  k n o w i n g l y  h i r e

LESS QUAL IF IED  WORKERS WHEN THEY HAVE THE CHOICE? WHO BETTER TO 
MAKE THOSE DEC I S IONS  THAN THE EMPLOYER? CERTAINLY NOT THE
De p a r t m e n t  o f  La b o r  o r  a c a d r e  o f  h e a r i n g  o f f i c e r s  t h a t  w o u l d  b e

N E C E S S A R Y  UNDER SENATOR JOSEPHSON 'S  B I L L .

Wh a t  r e a l l y  i s  a t  i s s u e  h e r e  may  s i m p l y  b e  t h a t  a v a i l a b i l i t y

OF JOBS FALLS AT INOPPORTUNE TIMES AND PLACES.  I F  I AM AN ALASKA 
RESIDENT WORKING ON A JOB IN FAIRBANKS ,  MY HOMETOWN, I CAN' NOT BE
i n  P r u d h o e  Ba y  w o r k i n g  a t  t h e  s a m e  t i m e , No r  w o u l d  I c h o o s e  t o  

wo r k  a t  P r u d h o e  Ba y  wh e n  I c o u l d  w o r k  i n  F a i r b a n k s  a n d  go  h o m e  t o  

my f a m i l y  e a c h  n i g h t .

An a l y z i n g  y e a r l y  u n e m p l o y m e n t  s t a t i s t i c s  a n d  y e a r l y  j o b  

a v a i l a b i l i t y  p r o j e c t i o n s  d o e s  n o t  d e a l  w i t h  t h e  f a c t  t h a t  b o t h  

j o b s  in F a i r b a n k s  a n d  P r u d h o e  Ba y  w i l l  e n d  a n d  b o t h  w o r k e r s  w i l l

- 3 -



BE UNEMPLOYED FOR SOME TI ME UNTIL ANOTHER SEASON OR UNTIL ANOTHER 

P R OJ ECT I S  MADE AVAILABLE TO WORK ON,

I F  INDEED CONSTRUCTION I S  IMPORTANT BECAUSE OF THE CORE OF 

AS SOCI ATED J OBS I T  CREATES THEN WE SHOULD BE DOING ALL WE CAN TO 

PROMOTE CONSTRUCTION NOT A R T I F I C I A L  BARRIERS TO THE COMPETI TI ON 

FOR WHO WILL DO THOSE J O B S ,

F o r  e x a m p l e , Re p r e s e n t a t i v e  P i g n a l b e r i  d i s c l o s e d  t h a t  51% o f

THOSE WORKING IN EATING AND DRINKING PLACES APPEARED TO BE 

NO N - RE S I D E N T S  BY VI RT UE OF PERMANENT FUND A P P L I C A T I O N S  FOR 

D I V I D E N D S ,  I T  I S  D I F F I C U L T  TO IMAGINE THESE WORKERS FLYING HOME

f r o m  An c h o r a g e  o r  J u n e a u  t o  S e a t t l e  e a c h  n i g h t  a f t e r  t h e i r  s h i f t

OF WAI TI NG T ABLES .  THERE MUST BE SOMETHING ELS E OPERATIVE THEN.

Ma y b e  i t  i s  t h a t  t o u r i s m  i s  s e a s o n a l  a l s o . Do we  s e e k  t o  p l a c e

BARRI ERS ON TOURI SM?  N o ,  WE TRAVEL THE LENGTH AND BREADTH OF

t h e s e  Un i t e d  S t a t e s  t o  f o s t e r  t h e  g r o w t h  o f  t o u r i s m , We s e e k  t o

IRON OUT SEASONAL PEAKS AND VALLEYS BY COMING UP WITH NEW AVENUES 

TO SEE TOURISM GROW -  LI KE THE WINTER OLYMPIC GAMES.  T H I S

e m p l o y s  Al a s k a n s  a n d  y e s , i t  w i l l  e m p l o y  t h o s e  who  c o m e  f r o m  l e s s

ADVANTAGEOUS PLACES L I KE  DETROI T AND PI TTSBURGH WHERE A R T I F I C I A L  

BARRI ERS TO COMP ETI TI ON FOR WAGES AND INDUSTRY WERE PLACED 

BEFORE.

WE NEED TO ACCOMPLISH LOCAL HIRE THROUGH FOSTERI NG MORE 

J O B S ,  I PLEDGE TO YOU ON BEHALF OF ARCO ALASKA THAT WE WILL 

VOLUNTARILY WORK WITH ANY PERSON OR ORGANIZATION WHO I S  TRULY 

S EEKI NG TO MAXIMIZE L O C A L ’EMPLOYMENT FOR ALL ALASKANS.  WE HAVE

_i|_
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ALREADY OFFERED T H I S  TO THE COMMISSIONER OF LABOR AND TO UNION 

LEADERS,  WE A S K ,  HOWEVER, THAT THE STATE LEND I T S  EFFORTS TO 

STUDYING THE TRUE PROBLEM BEFORE I T OFFERS SOLUTI ONS AND BEFORE 

I T  SI NGLES OUT I N D U S T R I E S  AND PARTS OF I N D U S T R I E S ,

Re p r e s e n t a t i v e  P i g n a l b e r i  s t a t e s  th a t  l o c a l  h i r e  and  l o c a l

CONTRACTOR PREFERENCE ARE F L I P  S I D E S  OF THE SAME C O I N .  WE DO NOT 

AGREE.  OUR E X P E R I E N C E  SHOWS THAT I T  I S  THE CONTRACTOR' S  EMPHASIS 

ON LOCAL HIRE AMD IN MANY CASES UNION EMPHASIS OR LACK OF IT THAT 

MAKES THE D I F F E R E N C E ,  WE HAVE ONLY RECENTLY BECOME AWARE THAT 

MANY OF OUR " L O C A L "  CONTRACTORS PERFORM WORSE IN ATTRACTING

Al a s k a n s  to w o r k  t h a n  do some  o f  t h e  newer  c o n t r a c t o r s . Th i s  i s

A MATTER OF E MP H AS I S  THAT WE HAVE VOLUNTARILY ENCOURAGED NEW 

CONTRACTORS TO TAKE VERSUS SOME P O L I C I E S  OF H I R I N G  HALLS THAT 

SOME UNION CONTRACTORS ENDURE,

1 THANK YOU FOR YOUR TIME AND THE OPPORTUNITY TO ADDRESS 

T H I S  I S S U E ,  WE LOOK FORWARD TO COOPERATING WITH YOU IN YOUR 

INQUIRY AS WE ARE NOW DOING WITH THE DEPARTMENT OF LABOR IN 

GATHERING S T A T I S T I C S ,



I n t e r n a t i o n a l  B r o t h e r h o o d o f  E l e c t r i c a l  W o r k e r s

2204 TONGASS 
K ETC H IK A N . ALA SK A  99901 

PHONE (907) 225-4020

P.O. RON 7241 
K E T C H IK A N . A LA S K A  99901 

T E L E X  - 56376

*ll CIO ̂
U N IT • 1547-4

Local 1547

m s
A p r i l  1, 1985

Rep. M. M. Miller, C h a i r m a n  
H o u s e  J u d i c i a r y  C o m m i t t e e  
P o u c h  V
Ju n eau , AK  99811

D e a r  R e p r e s e n t a t i v e  M il ler :

I am  sure that yo u,  as w el l as y o u r  l e g i s l a t i v e  c o l l e a g u e s ,  
ire well aware tb .c the r e s i d e n t s  of the State of  A l a s k a  need  
e n f o r c e a b l e  local h i r e  l e g i s l a t i o n  that will w i t h s t a n d  co urt 
ch a l l e n g e s .  There a r e  too m a n y  of us w h o  have s e e n  n o n - r e s i d e n t
w o r k e r s  hi red b e f o r e  r e s i d e n t s  on p r o j e c t s  f un d e d  by our  local 
a n d / o r  state dollars.

I u r g e  that you s u p p o r t  HB 294 and  H B 295 and do w h a t e v e r  p o s s i b l e  
to g u a r a n t e e  A l a s k a  r e s i d e n t s  p r e f e r e n t i a l  h i r e  on A l a s k a  
p r o j e c t s .

S i n c e r e l y ,

RE: HB 294 and  HB 295, ALA SKA  H I R E  L E G I S L A T I O N

J o h n  W. Ph ilbrook 
A s s i s t a n t  Business M a n a g e r

J W P :vp



B i l l  N o .  House B i l l  No. 294

"An Act r e l a t i n g  to p r e f e r e n t i a l  h i r e  o f  
Alaskans ;  and prov id ing f o r  an e f f e c t i v e  
d a t e . "

D a t e   ̂
C o n t a c t :

March 28 ,  1985
Rober t  Landau 
465-2700 
Ei l een P l a t e  
465 -2700

Since 1982,  one o f  the Department 's h ighest  p r i o r i t i e s  has been the enforcement o f  
p r e f e r e n t i a l  h i r i ng  o f  Alaska r e s i d en t s  on s t a t e - funded pub l i c  works p r o j e c t s ,  
pursuant to AS 3 6 . 1 0 . 0 1 0 .  In l a t e  1983,  however ,  the s t a t e ' s  r e s i d en t  h i r e  law was 
cha l l enged on c o n s t i t u t i o n a l  grounds and r e su l t ed  in a Supe r i o r  Court dec i s i on  tha t  
the law was u n c o n s t i t u t i o n a l .  That dec i s i on  i s  now on appeal to the Alaska Supreme 
Cour t .
One o f  the Supe r i o r  Cour t ' s  key f i nd i ngs  was tha t  t he re  was i n s u f f i c i e n t  evidence to 
show t ha t  the i n -mig ra t i on  o f  non- r es idents  was d i s p l ac i ng  q u a l i f i e d  and a v a i l a b l e  
Alaska r e s i den t s  f rom pub l i c  works employment. By e x p l i c i t l y  s e t t i ng  f o r t h  the 
l e g i s l a t i v e  f i nd i ngs  under l y ing the r e s id en t  h i r e  law,  House B i l l  No. 294 would 
p rovide a more s o l i d  f oundat i on f rom which to  defend the p r i n c i p l e  o f  Alaska h i r e .  
The Department o f  Labor ,  t h e r e f o r e ,  s t r o ng l y  endorses the comprehensive l e g i s l a t i v e  
f i nd i ngs  contained in the b i l l .
The Department o f  Labor suppor ts House B i l l  No. 294.  I t  w i l l  not have a f i s c a l  
impact on the department .

POSITION PAPER/Department of Labor

APPROVED:

Jim Robison,  Commissioner 
Department o f  Labor
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B i l l  N o .  
T i t l e

House B i l l  No. 294
"An Act r e l a t i n g  to p r e f e r e n t i a l  h i r e  o f  
Alaskans;  and providing f o r  an e f f e c t i v e  
da t e . "

D a t e  
C o n t a c t :

March 18, 1985
Robert  Landau 
465-2700 
Ei l een P l a t e  
465-2700

Since 1982,  one o f  the Department's h ighest  p r i o r i t i e s  has been the enforcement o f  
p r e f e r e n t i a l  h i r i ng  o f  Alaska r es ident s  on s ta t e - f unded publ i c  works p r o j e c t s ,  
pursuant to AS 3 6 . 1 0 . 0 1 0 .  In l a t e  1 98 3 ,  however,  the s t a t e ' s  r e s i den t  h i r e  law v/as 
cha l l eng-d on c o n s t i t u t i o na l  grounds and r e su l t ed  in a Super i o r  Court dec i s i on tha t  
the law was uncon s t i t u t i o na l .  That dec i s i on i s  now on appeal to the Alaska Supreme 
Court .
One o f  the Super i o r  Cour t ' s  key f ind ings  was tha t  the re  was i n s u f f i c i e n t  evidence to 
show t ha t  the in -migra t i on o f  non- r es idents  was d i sp l ac i ng  q u a l i f i e d  and a v a i l a b l e  
Alaska r es i dent s  f rom pub l i c  works employment. By e x p l i c i t l y  s e t t ing  f o r t h  the 
l e g i s l a t i v e  f i nd i ngs  under l y ing the r es i den t  h i r e  law, House B i l l  No. 294 would 
provide a more s o l i d  f oundat ion f rom which to defend the p r i n c i p l e  o f  Alaska h i r e .
The Department o f  Labor ,  t h e r e f o r e ,  s t r ong l y  endorses the comprehensive l e g i s l a t i v e  
f ind ings  contained in the b i l l .
I t  i s  noted tha t  sec t i on 2 o f  the b i l l  proposes a r e t r o a c t i v e  e f f e c t i v e  date f o r  the 
p rov i s i ons  o f  sec t i on 1. The department has no problem with the r e t r o a c t i v e  date per 
se.  However, the l e g a l i t y  o f  the r e t r o a c t i v e  e f f e c t i v e  date could p l ay a major  r o l e  
in determining the c o n s t i t u t i o n a l i t y  o f  sec t i on  1 as a whole should a l ega l  cha l l enge 
to the sect i on a r i s e  in the f u t u r e .  Ther e f o r e ,  a c a r e f u l  l ega l  review may be in 
o ’der  to assure t ha t  t h e p r o v i s i o n s  o f  sec t i on 1 do f a l l  wi thin the l ega l  parameters 
c f  the types o f  p rov i s i ons  which can be r e t r o a c t i v e .
The Department o f  Labor suppor ts House B i l l  No. 294.  I t  w i l l  not have a f i s c a l  
impact on the department.
APPROVED:

Tdim RobisonT Commissioner '
Department o f  Labor

POSITION PAPE-R/Department of Labor
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R e p r e s e n t a t i v e  H . A .  “ R e d ”  B o u c h e r

PR E S S  R E L E A S E

SUBJECT: A l a s k a  Hire L e g i s l a t i o n DATE: M a r c h  15, 1985

T o d a y  I i n tr o d u c e d  in the H o u s e  two pi e c e s of l e g i s l a t i o n  on the subj e c t  of 
A l a s k a  Hire.

T h e  first b i l l  (HB 294) adds l e g i s l a t i v e  f i n d i n g s  of fact and p u rp o s e  to our 

c u r r e n t  A l a s k a  Hire law AS 36.1C . 0 10 .  AS 3 6 . 1 0 . 0 1 0  is c u r r e n t l y  in effect and 

b e i n g  e n f o r c e d  but is b e f o r e  the A l a s k a  S u p r e m e  C ou r t  for r e v i e w  in the case of 

Fran c i s  v R o b i s o n .

T h e s e p r o p o s e d  a d d i t i o n s  to AS 3 6 . 1 0 . 0 1 0  h a v e  b e e n  d r a f t e d  in c o o p e r a t i o n  w i t h  

the D e p a r t m e n t  of L a b o r  and  i n c o r p o r a t e  case l a w  on the subj e c t  of local h i r e  

w h i c h  has o c c u r r e d  since AS 3 6 . 1 0 . 0 1 0  wa s  a d o p t e d  in 1983. Most  n o t a b l e  of such 

cases wa s  the re c e nt  W y o m i n g  Supr e m e  C ourt case w h i c h  u p h e l d  a local hire law 

s i m i l a r  to AS 36.10.010. H o u s e  Bill 294 h a s  b e e n  c o s p o n s o r e d  by 33 other 

R e p r e s e n t a t i v e s .

The s e co n d  b i l l  (HB 295) p r o v i d e s  the D e p a r t m e n t  of L a b o r  w i t h  $ 1 00,000 to 

c o n d u c t  a s tudy into w a y s  the state m a y  p r o v i d e  p r e f e r e n c e  to A l a s k a n  workers. 

H o u s e  B i l l  295 has b e e n  c o s p o n s o r e d  by 21 o t h e r  R e p r e s e n t a t i v e s

B o t h  these b i l l s  h a v e  b e e n  e nd o r s e d  by the D e p a r t m e n t  of L a b o r  as p r o v i d i n g  the 

n e c e s s a r y  f a c t u a l  f o u n d a t i o n  to supp or t  a r e s i d e n t  h i r e  p r e f e r e n c e  u n d e r  current 

l e g a l standards. The s tu d y  w o u l d  a l l o w  the D e p a r t m e n t  to a s s e m b l e  i n f o r m a t i o n  

c u r r e n t l y  not a v a i l a b l e  to s u p p or t  future state a c t i o n  to ensure that A l a skans 

r e c e i v e  p r e f e r e n c e  for job s  in Alaska.

Als o t o d a y  Sena to r  F a h r e n k a m p  i n t r o d u c e d  l e g i s l a t i o n  i d e n t i c a l  to HB 294 in the 

S e n a te  (SB 235) . S e n a t o r  F a h r e n k a m p  explained: " Most of the re v e n u e s  going

into p u b l i c  w o r k s  p r o j e c t s  c omes f rom r o y a l ty  o i l  m o n e y  b e l o n g i n g  to Alaskans.

We w a n t  to ens u r e that A l a s k a n ' s  w i l l  c o nt i n u e  to be g i v e n  a h i r i n g  pref e re n c e  

on p u b l i c  w o n c ?  p r o j e c t s  funded by m o n e y  that r i g h t f u l l y  b e l o n g s  to them. 

R e p r e s e n t a t i v e  B o u c h e r  and I hav e  i n t r o d u c e d  l e g i s l a t i o n  that is d e s ig n e d  to 

r e i n f o rc e  e x i s t i n g  l a w  and h o p e f u l l y  p r o t e c t  it f r o m  a n y  l egal c h a l l e n g e s  in the 

f u t u r e . "

For y o u r  b a c k g r o u n d ,  I' m  a t t a c h i n g  a m e m o r a n d - n on this subject. R e p r e s e n t a t i v e  

G r u e n b e r g  has a l l o w e d  Dave D o n l e y  of his  stafr to a s si s t  me on this matter. 

P l e a s e  cont a c t Dave at 465-4986, C a p i to l  R o o m  112, or Edie R u s s e l l  of Sena t o r 

F a h r e n k a m p ' s  o f f i c e  for a d d i t i o n a l  b ackground.



FOR INFORMATION CONTACT 
John Greely 
Press Secretary

Molly McCammon 
Deputy Press Secretary 
Office of the Governor 
Pouch A, Juneau. AK 99811

Bus. Phone: (907) 465-3500

G O V E R N O R  S H E F F I E L D  A N N O U N C E S  J O B  S U R V E Y  R E S U L T S  
M a r c h  15, 1985 
No. 85-34

F O R  I M M E D I A T E  R E L E A S E

J U N E A U  —  T h e  A l a s k a  D e p a r t m e n t  o f  L a b o r  ha s s u r v e y e d  N o r t h  

S l o p e  c o n s t r u c t i o n  fi rms and fo und  a s i g n i f i c a n t  n u m b e r  of 

n o n - r e s i d e n t  w o r k e r s  e m p l o y e d ,  G o v e r n o r  B i l l  S h e f f i e l d  a n n o u n c e d  

today. Of the 2,123 w o r k e r s  e m p l o y e d  by  10 c o m p a n i e s ,  600 w e r e  

n o n - r e s i d e n t .

" T h e s e  f ig ur es  are  s i m p l y  not a c c e p t a b l e , "  S h e f f i e l d  said. 

" F u r t h e r m o r e ,  w i t h  th e i n f l u x  of w o r k e r s  e x p e c t e d  on the N o r t h  

S l o p e  t h i s  s p r i n g  an d  summer, the s i t u a t i o n  is b o u n d  to get 

w o r s e ."

J i m  Ro b is on , c o m m i s s i o n e r  of the D e p a r t m e n t  o f  Labor, w i l l  

be m e e t i n g  w i t h  r e p r e s e n t a t i v e s  of the 10 c o m p a n i e s  n e x t  w e ek , as 

w e l l  as w i t h  o t h e r  N o r t h  S l o p e  firms. R o b i s o n  a l s o  is e x a m i n i n g  

the h i r i n g  r e c o r d  for m a i n t e n a n c e  '.nd o p e r a t i o n s  p e r s o n n e l  of a 

m a j o r  oil p r o d u c e r  and o t h e r s  u d e t e r m i n e  if s i m i l a r  p r o b l e m s  

e x i s t  there.

"I ha v e a s ke d C o m m i s s i o n e r  R o b i s o n  to w o r k  in c l o s e  

c o o p e r a t i o n  w i t h  the p r i v a t e  se c to r ir. a d d r e s s i n g  the is sue of 

jobs for A l a s k a n s , "  the G o v e r n o r  said. "In the past, we  have  

a s s e s s e d  the w o r k f o r c e  n e ed s o f the t i m b e r  a n d  f is hi ng  

i n d u s t r i e s ,  and  w e ' v e  b e e n  v e r y  s u c c e s s f u l  in g e t t i n g  t h e i r  

c o o p e r a t i o n  in p u t t i n g  A l a s k a  r e s i d e n t s  to w o r k  first. We are 

t r y i n g  to e x p a n d  t h a t  e f f o r t  now."

A  p r e f e r e n t i a l  h i r e  law for A l a s k a n s  on o i l  an d gas 

d e v e l o p m e n t  p r o j e c t s  wa s  e n a c t e d  by the  s t a t e  in 1972 bu t st ru ck

O FFIC E  O F TH E G O VERN O R

JU N EAU

B ILL  S H E F F IE L D  
G O VERN O R

STATE O F  ALASKA NEWS RELEASE
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d o w n  as u n c o n s t i t u t i o n a l  by  the U.S. S u p r e m e  C o u r t  six y ea rs  

later. T h e  s t a t e  has r e s p o n d e d  w i t h  e x p a n d e d  job t r a i n i n g  and 

p l a c e m e n t  p r o g r a m s  for A l a s k a n s ,  as w e l l  as w i t h  a local h i r e  law  

on  s t a t e - f u n d e d  c o n s t r u c t i o n  pr og r a m s .  T h a t  law, r e q u i r i n g  95 

p e r c e n t  local hire, is c u r r e n t l y  u n d e r  c h a l l e n g e  b e f o r e  the 

A l a s k a  S u p r e m e  Court.

"Th*» •■'cor.omic nr'~bloms c a u s e d  by i n v c l u n t a r v  u n e m p l o y m e n t  

ar<.* j st*r;ou:; m e n a c e  t.o tine h e a l t h  and  w e l f a r e  of the p e o p l e  of 

the sta te, " the G o v e r n o r  said. " Wh en  jobs o p e n  up, we  ne e d to 

p l a c e  A l a s k a n s  n; them, or t r ai n A l a s k a n s  to fill the n e e d s  of 

i n d u s t r y ."

S h e r f i e l a  said  he wa s  p a r t i c u l a r l y  c o n c e r n e d  a b o u t  r e po r ts  

tha t n o n - r e s i d e n t s  w e r e  b e i n g  r e c r u i t e d  for A l a s k a  jobs t h r o u g h  

s o l i c i t i o n s  by  c o m p a n i e s  in such  s ta t e s  as L o u i s i a n a ,  Texas, 

A r k a n s a s  and  Ok la h o m a .

- 3 0 -



;a
m.
va
 
■
wi
gr
aa
'B
Kf
t

W H

a

by Kav Monroe Levine
Times Writer

A written response is due 
from state attorneys Monday in 
the case of a Montana iron­
worker who is appealing a Supe­
rior Court judge’s decision to 
strike down Alaska’s locai hire 
law last May.

The ruling by Anchorage Su­
perior Court Karl Johnstone fa­
vored the ironworker. James 
Francis. However, Francis' at­
torney, Ron Zobel, filed a brief in 
December asking the Alaska Su­

preme Court to return the case 
to the Superior Court. Zobel ar­
gued that the lower court should 
have found the law unconstitu­
tional for more reasons than it 
did and that the Superior Court 
has not finished its work on the 
case.

The law requires that 90 to 95 
percent of all workers on state 
and local government construc­
tion projects be Alaskans. In 
handing down his decision. John­
stone said workers have a funda­
mental constitutional right to

seek work in any state.
Assistant Attorney General 

Jan Hart DeYoung, who had ar­
gued that construction workers 
from the Lower 4S take jobs 
from Alaskans, filed an appeal in 
the case in June. The Supreme 
Court ruled in July that the local 
hire law will be enforced until 
the court makes a final decision 
in the case.

Francis challenged the law as 
discriminatory after losing his 
job on a North Pole High School 
project during October of 1983.

Saturday, January 12,1985, The Anchorage Times B -3

in loca I I
The state had informed Ins em­
ployer, Regan Steel v Supply 
Co.. that it was violatt;..: the pref­
erential hiring law.

The state required the tirm to 
comply with the law within one 
week and Francis and several 
others were fired. However. 
Francis’ union, Ironworkers 
Local 751, agreed in July to treat 
him like an Alaska union mem­
ber until the case was resolved 
so that he did not have to retrain 
unemployed tor the duration.

But the union also has filed a

separate appeal of the decision 
favoring Francis. “ Intervenors 
(Local 751) attack the factual 
findings which underlie the 
court's conclusion that Francis 
was a nonresident, that AS 
36.10.010 caused Francis to lose 
his job, and that the statute was 
a cause of Francis’ continued 
unemployment,”  union attorneys 
argued.

The state also appealed John­
son’s May decision. In a brief 
filed in late December, DeYoung 
argued as she has before that the

court has been ignoring evidence 
about chronic unempioyme. in 
Alaska.

"The stale has also presented 
evidence from which a strong in- 
ference can be drawn that nonre­
sident constructio,i workers con­
tribute to its unemployment,” 
she concluded in asking for a re­
versal.

No oral arguments are sched­
uled in upcoming weeks for any 
of the three appeal cases.



proportion of those eligible in the 114 
million-member U.S. civilian labor 
force who are drawing unemploy­
ment compensation.

The number of recipients of job­
less benefits through Jan. 19 under a 
variety of slate and federal programs 
was 3,553,400, down 11,44)0 from the 
previous week's seasonally unad­
justed 3,564,800. During the compara­
ble week a year ago, the number of 
recipients was 3,9-19,500.

Jan. 26, up 3,000 from the previous 
week, the Labor Department said.

The total number of people col­
lecting jobless benefits under state 
programs was 2,50-1,000 for the week 
ending Jan. 19, down 36,000 from the 
previous week's 2,5-10,000, said the de­
partment’s Employment and Train­
ing Administration.

The insured jobless rate was un­
changed at 2.8 percent for the week 
ending Jan. 19. The Mie reflects the

highest rate in the count 17 was in 
West Virginia where is was 7.7 per­
cent. Other high rates reported today 
included Idaho, 6.3 percent; Washing­
ton, 6.0 percent; Montana, 5.7 per­
cent; Maine and Pennsylvania, 5.5 
percent; North Dakota and Oregon, 
5.4 percent; and Arkansas, 5.2 per­
cent.

Nationally, first-lime applications 
for unemployment compensation 
rose to 394,000 for the week ending

Assoc ia ted P r e s s  - V  r / 0 1
and  T im e s  Bus iness S l a t l

Washington —  Alaska has the 
highest insured unemployment rale 
in the country, the Labor Depart­
ment said today in reporting figures 
011 the numbpr of jobless claims in 
the nation.

The department said Alaska's in­
sured jobless rate, a seasonally ad­
justed figure, for the week ending 
Jan. 19 was 8.9 percent. The next

LTi.t/ ‘t/f'xs -t hue/'

S l a t e  j o b l e s s  r a l e  

iij) to I 1.2 p e r c e n t

JUNEAU (AP)— Alaska’s jobless 
rate climbed to 11.2 percent in Janu­
ary, nearly a full percentage point 
above the December figure of 10.3 
percent but well below the 12.5 per­
cent of a year ago, the state Depart­
ment of Labor said Friday.

Nationally, Hie comparable unem­
ployment rate was 8 percent for 
January.

Nonagriculltiral employment in 
Alaska dipped by about 4,800 jobs 
from December to January, officials 
said.

The trade sector showed the largest 
employment drop during the period, 
largely because of stoi c layoffs and a 
normal winter drop in work at eating 
and d r in k in g  es tab lishm en t.,, 
analysts said.

Mining was the only industry to 
gain in employment through the 
month. Increased activity in the oil 
and gas industry was the priv lary fac­
tor behind that increase, officials 
said.

Locally, the Skagway-Yakutat- 
Angoon area had the highest jobless 
rale for Lhe month, with 22 I percent. 
The Aleutian Islands reported the 
lowest unemployment figure, or 3.3 
percent.

Anchorage showed a jobless rate of 
8.2 percent for January, up from the
pervious month’s 7.7 percent.



I SEP. RESEARCH SUMMARY

Institu te of Socml and Economic Research. University o f Alaska September 1984, R.S. No. 20

Econom ic  Im pac ts  of C ap ita ! S pend in g  

in A la s k a

A report by the University's Ins titu te o f Social 
and Economic Research indicates that Alaska's 
construction industry is increasingly supported by 
state capital spending. State capital appropriations in 
1982 (no t including loan programs) o f $1,203.2 
m illion represented a five: >id increase above the 
average annual expenditure o f $237 m illion during 
the 1970s. Capital spending in 1982 d irectly p ro­
duced 7,450 jobs and supported 5,731 additional 
jobs, fo r a total o f 13.181. This amounts to an 
expenditure o f approximately 891,000 for the 
equivalent o f each fu ll-tim e job  o f one year’s duration 
(Table 1). I f  all funds appropriated had been spent m 
1982 and ali jobs produced in 19S2, this would have 
accounted for one-third o f all construction jobs and 6 
percent o f total jobs in the state for that year.

The report is the first o f a two-part project 
designed to estimate the economic impact o f capital 
expenditures for d ifferen t types o f projects and to 
assess the dollars required to operate and maintain 
these projects in future years. Types o f capital 
expenditures being investigated include highways, 
schools, office buildings, and sewer works. Private 
constuiction activities have similar impact? on the 
economy. The direct, indirect, and induced effects 1 
o f particular construction efforts on Alaska's econ­
omy are measured in terms o f employment, wages 
and salaries, personal income, value added, and 
outpu t.

For example, js shown in Table 2, $1 m illion in 
school construction produces the equivalent o f 10 .6  
jobs o f one year's duration, $355 thousand in wages, 
$354 thousand in resident personal income, and

1Direct Effect is the diroct purchase of a commodity, service, 
or labor inp jt needed to design or construct a project. Indirect 
Effect results from the demand for commodities, services, and 
labor needed to produce the inputs required to construct the 
project. Induced Effect results when individuals spend in 
Alaska the wages, salaries, and other i iconic resulting from the 
direct and indirect effects of the project.

$1,46 m illion o f to ta l ou tpu t in Alaska. Table 2 also 
demonstrates how the size o f the economic impact 
varies w ith  the type o f project, In general, the more 
labor-intensive projects (fo r example, maintenance, as 
opposed to in itia l construction), have larger impacts 
on the economy. This occurs because more o f each 
dollar spent on labor remains w ith in the economy, 
compared to a dollar spent on materials which are 
procured almost exclusively from outside the state. In 
addition, the higher wages in heavy construction 
result in a higher ratio o f indirect and induced em­
ployment to direct employment than other categories 
o f construction. This occurs because indirect and 
induced employment depend upon the proportion o f 
personal income that remains in Alaska rather than 
the number o f d irectly created jobs.

Table 2 also illustrates that dollars spent on 
general government operations create both direct and 
tota l economic effects ' wo-and-one-half times those 
spent on capital project Thus, i f  supporting (subsi­
dizing) employment is a goal o f state spending, 
expenditures in general government operations have 
significantly greater economic impacts than do capital 
expenditures.

Factors A ffecting the Economic Impact of 
Construction Spending

The impact o f construction spending is largely 
determined by how fast the money “ leaks o u t”  o f the 
economy. This leakage depends prim arily on the local 
availability o f ( 1 ) construction •'inputs”  (labor and 
materials) anti (2 ) goods and services purchased by 
construction employees. Figure 1 shows how $1 
million o f school construction funds is typ ica lly 
spent. L itt le  o f the 55 percent allocated to materials 
impacts the local economy because almost no mater­
ials are manufactured in Alaska. For imported mater­
ials, on ly portions o f the wholesale and transport 
margins provide income for firms w ith in the state. 
The local direct, impact occurs prim arily through



T A B L E  1

Estimated Employment Impact of 1932 State Capital Appropria tions3-*5

Budget Category

Direct
Appropriation Employment 

(m illions) Produced"

Total
Employment
Produced"-1*

Building—ei uc.itioi: S139.8 741 1,485
Building—r. diet 141.1 810 1,510
Highway, airport, & other transportation 231.4 854 1,995
Water & Sewei 2G.3 122 235

Harbors, docks, flood i.ontrol 34.7 215 379
Energy Proiucts 368.2 2,279 4,024
Equipment 57.9 _
Other 61.0 -

Subtotal S I ,060.4 5,021 9,623

Engineering, design, & planning 142.8 2,429 3,553

Total S I ,203.2" 7,450 13,181

"Including municipal grants but not loan programs. "Average annual equivalent.

IjBased upon aopropriation bills. c,Total = direct + indirect + induced.

TABLE  2

Economic Impact o f SI M illion o f State Spending: Contract Construction and Operations 

Average Annual*1'15
Equivalent Emp oyment Wages and Salaries1* Outpuie Personal Income*

Produced (Jobs) (thousand S) (thousand S) (thousand S)
Project Type Direct Total" Direct Total" Direct Total" Direct Totr

Construction
School 5.30 10.62 S240 S355 S 1.000 S I,462 S224 S354
Office 5.74 10.70 260 3G8 1,000 1,435 238 359
Hospital 5.97 11.30 270 385 1,000 1,455 252 381

Sewers 4.64 8.94 210 307 1.000 1,397 212 321
Highway and Street 3.69 3.62 220 335 1,000 1,489 216 347
Land Reclamation 6.19 10.93 280 384 1,000 1,425 276 394

Operations
Highway and Street iViamt 6.71 12.45 400 533 1,000 1,568 371 524
Nonfuim Building IViamt. 7.73 12.83 350 461 1,000 1,452 329 453
General Govt. Operations 1/.01 24.88 530 701 1,000 1,700 584 776

•'At 1932 avit ''age rate levels.

*5Wage and salary employment in Alaska is independent of the resilience of the worker (does not include proprietors).
CTn».-j| = direct f  indirect + induced.

c*Wa ies and salaries is that paid to workers for employment which occurs in Alaska independent of the piece of residence of the 
woiker.

"Direct output by construction firm to government plus other output attributable to Alaskan businesses. In the .rade sector this 
he trade inaigin rather than the value of goods sold.

• The component of value added which accrues to Alaskan residents. Because a poition ot wages am: salaries, proprietor income, 
and profits which is project-generated accrues to nonresidents, the petsonal income impact is not much larger than that of wages 
and salaries.



Figure 1. D istribu tion o f Contract Costs fo r Public Schools
'  Includes off-site wages, fringe benefist, construction financing, inventory, 
other overhead, and profit.

Source. U.S. Department of Labor, Bureau of Labor Statistics, "Labor 
and Material Requirements for Sewer Works Construction," 
Bulletin 2003, January 1979, Tables 12, 13, and 14,

wage and salary payments, although some workers 
may remain in the state on ly un til the job is finished 
and leave w ith their earnings. Subsequent impacts 
result prim arily when workers spend their wages in 
the local economy. Most money spent on commodity 
purchases flows ou t o f the local economy to  the 
places where those commodities are produced. Money 
spent on local services, however, remains w ith in  the 
local economy to generate an additional round o f 
spending.

Additiona l Economic Impacts
In addition to those effects described and 

measured above, there may be other effects before, 
during, and after construction which add to the 
economic impact. These are:

•  An tic ipa to ry Effects. The announcement o f a 
project may cause the business sector to 
invest in expansion o f supporting industries 
before construction. Preconstruction planning 
and design may also impact the economy.

•  Accelerator Effects, investment in the busi­
ness sector (new -lores! or household sector

(new housing) may result i f  the general level 
o f economic activ ity strains the capacity o f 
existing infrastructure. -  This is a major factor 
in generating business cycles.

•  Government Effects. G row th in the private 
sector generally increases the demand for 
goods and services provided by the public 
sector.

•  Operation and Maintenance Effects. The 
operation and maintenance o f new capital 
facilities require labor, commodities, and 
services. Operations and maintenance also 
generate indirect and induced effects.

•  S tructura l Change Effects. The existence o f a 
new capital fac ility may produce an ? icrease 
or even a decrease in economic activity 
because it changes the structure o f the econ-

“ Econom ic  in fras truc tu re  is the  underly ing foundation  upon 
which an econ om y  is Built. It includes the basic supporting 
services required  by an econ om y  to  opera te ,  such as com m uni­
cations. t ran spo r ta t ion ,  and  public utili ties.



o iny. Om* ty|>»* of >tructurui ih tm g f is a 
change in the price or availability ol inputs to 
production. For example, a hydroelectric 
fac ility which reduced the price o f e lectric ity 
could attract industry that would otherwise 
no t locate in die state, or a transportation 
improvement could make local businesses less 
competitive 111 relation to lower IS firms. 
Structural chance can aiso result from a 
chan tic m market si/.e. A recent phenomenon 
in Alaska has been, the establishment o f new 
types o f business si-.rwes made possible by an

increase in the size o f the Alaskan market. 
The economic "scale" effects occur independ­
ently o f the source o f the increase in market 
size. i.e. private or public investments.

This Research Summary was written hv Scon  
Goldsmith o f the Institute o l Social and Economic 
Research, University o f Alaska. Address any questions to 
Scott Goldsmith at ISER , 707  A Street. Suite 203 . 
Anchorage. Alaska 99501. telephone 278-4621.

+ *
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D a v i d  A r t h u r  D o n l e y
ATTOHNEY AT LAW 

1303 WEST 43rd AVENUE 
ANCHORAGE. ALASKA 00503

February 25, 1985

LETTER TO THE EDITOR

RE: THE HISTORY AND FUTURE OF A L A S K A  HIRE

Currently there appears to be m u c h  public misunderstanding about the 

status of our present Alaska Hire L a w  AS 36.10.010. As one of the 

persons who helped draft that legislation I think it is important that 

all Alaskans understand the history behind and current status of Alaska 
Hire.

The history of preferential hire for residents of Alaska has been 

turbulent. The first A laska Hire law was adopted in 1960. Over the 

years, the 1960 law was enforced with varying degrees of enthusiasm.

Then in 1972, in an effort to obtain employment for Alaskans on the 

construction of the Trans A laska Pipeline, the 1972 "Local Hire Under 

State Leases" law was adopted. The 1972 law required that Alaska 

residents be employed in preference to non-residents in all construction 
involving oil and gas development. In 1978 in Hicklin v. O r b e c k , the 

U.S. Supreme Court struck down the 1972 law as contrary to the 

Privileges and Immunities Clause of the U.S. Constitution. While the 

1972 law was struck down, the 1960 was not challenged and remained 
in effect but was not enforced until 13.

In 1983, in response to public desire for an enforceable Alaska Hire law 

and new legal developments, the Alaska legislature amended the 1960 law. 

The 1983 act, which is the current law, requires 95% Alaska hire on most 

construction projects funded by State or local funds.

Then in February 1984 in the case of United Building I  Construction 

Trades Council of Camden County and Vicinity v. Mayor .tnd Council of

City of Camden et a l , the U.S. Supreme Court reversed a New Jersey

Supreme Court holding that the Privileges and Immunities Clause of the 

U.S. Constitution did not apply to municipal ordinances creating

preferential hire for local residents. The court held that such

ordinances are properly subject to the requirements of the Privileges 

and Immunities Clause. The court ordered that on remand, the 

determination of whether the Camden ordinance violates the Privileges 

and Immunities Clause should be made under the appropriate 

constitutional standard which requires determination of whether the 

ordinance burdens one of those privileges and inununities protected by 

the clause and if so, whether there is substantial reason for the 

discrimination against citizens of otbvr states. Hcwever, the U.S. 

Supreme Court found it impossible fro: the record, as it was presented 

to the court, to evaluate Camden's contention that its ordinance s a s  
carefully tailored to counteract the specified economic and socl 1 ills 

of the unemployment of state residents and * sharp decline iu the city's 

population. On remand, the U.S. Supreme Court recognized that the N e w



P A G E  TW O  

A L A S K A  H I R E  

D A V E  D O N L E Y

J e r s e y  S u pr e m e  C o u rt  m a y  decide, c o n s i s t e n t  w i t h  state p r o c e d u r e s ,  on 

the best m e t h o d  for m a k i n g  the n e c e s s a r y  f i n d i n g s  of fact.

In 1984, Alaska's current law was challenged in Francis v. R o b i s o n . 

Superior Court Judge Johnstone ruled the current law in violation of the 

Privileges and Immunities Clause of the U.S. Constitution on May 23, 

1984. On request of the State of Alaska the Alaska Supreme Court stayed 

Judge Johnstone's action until the State could appeal his decision.

This case is currently on appeal before the Alaska Supreme Court and a 

decision is expected in the latter half of 1985.

In January of 1985, the Supreme Court of Wyoming upheld a Wyoming Hire 

law that is even stronger than our current Alaska law, in that it 

requires 100% Wyoming hire, not just 95%, on public construction 

projects. The Wyoming Supreme Court overruled a lower Wyoming court 

which found, as Judge Johnstone found for the Alaska law, that the 

Wyoming lav. violated the Privileges and Immunities Clause. The Wyoming 

Supreme Court specifically referenced both the Camden desision and 

Hicklin v. Orbeck in it's decision.

Currently then, our Alaska Hire law is in effect and being enforced and 

in light of the Wyoming case has a better chance than ever of being

found constitutional by our Alaska Supreme Court. Of course, even if

the Alaska Supreme Court approves the current law, Alaska Hire may still 

be c h a l l n g e d  In the U.S. Supreme Court.

If our current law is struck down by the Alaska Supreme Court or 

challenged in the U.S. Supreme Court, the key factor in its success or 

failure will probably be the State of Alaska's ability to prove that the 

resulting discrimination againsc non-residents is necessary to relieve 

unemployment among Alaskans.

To effect this proof of need legislative hearings on the subject and the 

adoption of legislative findi.gs of fact may be advisable. Whether it

would be better for the legislature to take action at this time, or to

wait until after the Alaska Supreme Court's ruling on the pending case, 

is difficult to predict.

In any event the Department of Labor should be empowered to commission a 
study cu the relationship of out-of-state workers to unemployment in 

Alaska and the Alaska Hire question in general. Such legislation would 

additionally provide the vehicle for public hearings at which evidence 

could be compiled to support Alaska Hire.

Sincerely,

David Arthur Donley
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T i t l e  3 6 . P u b l i c  C o n t r a c t s .
C hap te r
10. Employment Preference (§§ 36.10.010, 36.10.090)
95. General Provisions (§ 36.95.010)
98. Professional Services Contracts (S 36.98.070)

Chapter 10. Employment Preference.
S ection
10. Employment preference 
90. Publication of list of violators

!
Sec. 36.10.010. Em p lo ym en t p re ference , (a) In the performance 

o f contracts let by a mun ic ipa lity for construction, repair, pre lim inary 
surveys, engineering studies, consulting, maintenance work or any 
other retention o f services necessary to complete any given project, 95 
percent residents shall be employed where they are available and 
qualified. I f  10 or fewer persons are employed under the contract, then 
0 percent residents shall he employed where they are available and i
•alified. In a ll cases o f public works projects, preference shall be given 
csidents. In an area which has been designated as an area impacted 

by an economic disaster, residents of tha t area shall be given employ­
ment preference as provided in AS 44.33.290, followed by other resi­
dents o f the state.

(b) When a construction project is pa rtly or wholly funded by state i
money and the state or an agency o f the state, a department, office, 
agency, state hoard, commission, regional school hoard w ith  respect to 
an educational fac ility under AS 14.11.020, public corporation or other 
organizational u n it o f or created under the executive, legislative or 
jud ic ia l branch o f state government, including the Un ive rs ity of 
Alaska, is a signatory to the construction contract, the contract shall 
require tha t the worker hours on a craft-bv-crafi basis shall be per­
formed at lea t L '  percent by bona fide state residents. I f  10 or fewer 
persons are employed under the contract, then 90 percent residents 
shall be employed where they are available and qualified. In an area 
which has been designated as an area impacted by an economic disas­
ter, residents o f tha t area shall he given employment preference as 
provided in AS 44.33.290, followed by other residents o f the state. (§ la  i
ch 177 SLA 1960; cm § 11 ch 142 SLA 1972; am § 1 ch 208 SLA 1972; 
am § 7 ch 277 SLA 1976; am § 15 ch 147 SLA 197S; am §§ 1 , 2 ch 72 I
SLA 19S3) |



§ 3 6 . 1 0 . 0 9 0  A l a s k a  S t a t u t e s  S u p p l e m e n t  § 3 6 . 2 5 . 0 2 0
Effect o f  a m e n d m e n ts .  — The 1983 first sentence of present subsection to) sub-

amendment, ellcctive Ju ly  1G. 1983. desig- stituted "a municipality" for a former
naled the existing language us subsection reference to the state, a political subdi-
<u • and added subsection tbl, and in the vision, or a regional school board.

Sec. 36.10.090. P u b lic a t io n  o f l is t o f v io la to rs , (a) The commis­
sioner of labor shall d is tribu te to a ll departments and agencies o f the 
state government and to all po litica l subdivisions o f the state a lis t of 
the names o f persons or firm s convicted of a vio lation of this chapter. 
No person appearing on the lis t and no firm , corporation, partnership 
or association in which the person has an interest may work as a 
contractor or subcontractor on a public cpnstruction contract for the 
state or a political subdivision un til a fter three years from the date of 
publication o f the lis*

(b) A  local government or school d is tr ic t covered by the provisions of 
th is chapter which is found to be in vio la tion of these provisions may 
be required to forfe it a ll or part o f the state aid made available for the 
nroject in which the vio la tion occurs and in addition may be denied up 
to 12  months o f state revenue sharing or public school foundation 
money. A  state department or agency head found to be in vio lation of 
th ; - chapter may be required to forfe it the position of department or 
agency head.

(c) A person or governmental en tity  covered by the provisions o f (b) 
of th is section who is not satisfied by a decision of the Department of 
Labor may, as the fina l adm in is tra tive process, appeal the decision to 
a com m ittc  consisting o f the commissioners of transportation and 
public facilities, labor and adm in istration . The commissioner of trans­
portation and public fac ilities is the chairman of the committee. A  
quorum for conduc ting  business is three members and an • decision 
made must be supported by a ma jo rity o f the committee memoirs. The 
committee may, upon a showing of hardship, waive all or any part of 
the penalty provisions o f th is chapter. (§ 7 ch 177 SLA 1960; am § 12 
ch 142 SLA 1972; am M  ch 20S SLA 1972; am E.O. No. 39, § 11 
(1977))

Chapter 25. Contractors' Bonds.
Sec. 36.25.020. Rights of persons furnishing labor or material.

N O TES TO DECISIONS

R eco v e ry  su b jec t  to AS 08.18.151. — unlawfully engaged. Slate ex rel. Smith v.
Recovery under this section is subject to, Tvonek Timber, inc.. Sup. Ct. Op. No. 2813
und not independent of, the express pen- (File Nos. 7170,7256), P.2d 119S-1).
a lly of AS 03.18.151, which prohibits those Q uoted  in State ex rel. Smith v, Tvonek
contractors who fui! to duly register from Timber, Inc.. Sup. Ct. Op. No. 2813 (File
suing on the contracts in which they are Nos. 7170, 72561. P.2d 11DS-1).
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ents." " I f they can't take the heat, they should stay out 
of the kitchen." he said. The last pace of the bill is 
justified because of the threats, Glenn said. "It's a 
potentially violent situation that shouldn't lie pro­
longed," he said.

Jim Kerns. Idaho AFL-CIO executive director, said 
reports of violent threats lacked substance. He pre­
dicted that despite the rapid momentum of the legisla­
tion. the Senate may sustain the governor's veto, 
preventing the bill from becoming law. If the bill does 
become law in Idaho, Kerns said organized labor 
might seek a referendum on the issue, possibly delay­
ing its implementation. Kerns said that with a right- 
to-work law, local unions would be weakened by de­
creased dues and by the "fear factor” of the 
legislation. "The interpretations of the law are so 
broad that workers would be afraid to talk to their 
neighbors."

Prevailing Wage Bill
Idaho’s prevailing wage !aw for public construction 

also faces a challenge. A bill to repeal the state’s 
"L ittle  Davis-Bacon Act," H.B. 7. passed the house 68 
to 16 on Jan. 22, and now is before the full Senate. 
Previous attempts to repeal the law have been vetoed 
by Evans each year since 1980.

Republican Representative Dean Haagenson, a 
Coeur d'Alene contractor who sponsored the bill in the 
House, said the prevailing wage law adds 15 to 20 
percent to the cost of public work projects.

H.B. 7 also strikes the portion of the present public 
works law mandating an eight-hour workday on public 
work jobs. Haagenson said this was done to allow 
workers in remote sites to work four, 10-hour days at 
straight time.

WYOMING SUPREME COURT UPHOLDS 
STATE RESIDENT PREFERENCE LAV/

The Wyoming Supreme Court says the slate's Pref­
erence Act requiring contractors to employ state resi­
dents on publicly-funded construction projects does 
not violate the Privileges and Immunities Clause of 
the U.S. Constitution.

Although the Preference Act infringes upon the 
rights of out-of-state residents to some extent, it nar­
rowly addresses the goal of reduced unemployment 
among the state's taxpayers who fund the projects, the 
court reasons.

State’s Objectives
The Wyoming Preference Act says in part:

“ Every person who is charged with the duty of 
construi.ion, reconstructing, improving, enlarging, 
altering or repairing any public works project or 
improvement for the state or any political subdivi­

sion, municipal corporation, or other governmental 
unit, shall employ only Wyoming laborers on the 
project or improvement. .Every contract let by any 
person shall contain a provision requiring that Wyo­
ming labor be used except other laborers may be 
used when Wyoming laborers are not available for 
the employment from within the state or are not 
qualified to perform the work involved. The slate 
employment ollicc nearest the proposed contract or 
construction site shall maintain a list of laborers, 
classified by skills, who arc residents and are avail­
able for employment. When the nearest state em­
ployment ollice ia enable to provide the requested 
number of laborers from its own list, it shall imme­
diately contact other state employment olficcs and 
request the names of other available laborers. Ev­
ery person required to employ ^oming laborers 
shall inform the nearest state employment ofbee of 
his employment needs. If the state employment 
ollice certifies that the person’s need for laborers 
cannot be Idled from those listed as of the date the 
information is tiled, then the person may employ 
other tha- Wyoming laborers." [§§16-6-201-203]

Offense Acknowledged

The case arose when the Converse County prosecut­
ing attorney charged Roger Ant.onich, W'estates Con­
struction Company superintendent, with violating 
state code §16-6-203 by dismissing a state resident 
from a public school project so that out-of-slate work­
ers could be hired. A county judge dismissed the 
charges, finding that the statute in question violated 
the Privileges and Immunities Clause —  Article IV — 
of the U.S. Constitution.

Justice Rose issues the opinion joined by Justices 
Rooney, Brown, and Cardine. Chief Justice Thomas 
concurs.

Judge Rose says:
"The State concedes that the discrimination against 

nonresidents under the Wyoming Preference Act bur­
dens a fundamental right. In an early case, the United 
States Supreme Court held that the Privileges and 
Immunities Clause protects the right of a citizen of 
one state to travel to another slate for purposes of 
employment. Ward r. Maryland. 1'J Wall Its, 420 
(1870) ... Even more pertinent to the instant ease, the 
Supreme Court recently held that an enactment pre­
ferring local workers for public construction projects 
burdens a fundamental right, and ihcrufoi«., ‘ •ills with­
in the purview of the Privileges and lmmumL:es 
Clause. Cniteil Jtuildiny and Construction Trades 
Council of ( 'anitlen County and Vicinity r. Mayor 
and ('mined of the City of Camden ... I'd!) CLU 
104!) <Feh 20. V.IS41 / .. Clearly, Wyoming's Prefer­
ence Act oll'ends the Privileges and Immunities

1 - 3 0 - 6 5 Construction LaOor Report
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Clause unless a close link exists between valid reasons 
lor the Act and the discrimination practiced."

Constitutional Balance
Despite the Act's infringement upon a recognized 

fundamental right, it does not violate the U.S. Consti­
tution because of its narrow focus, Judge Rose says. 
The Act merely requires that state funds allocated for 
public works projects be used to hire qualified, avail­
able residents in preference to nonresidents. “ Since 
the degree of discrimination bears a close relation to 
•be state’s valid resons for discriminatory treatment, 
we aflirm the Act’s validity . . . ”

Chief Justice Thomas concurs, saying:
" I am satisfied that on the basis of existing prece­

dent the role of the State in connection with 'con­
structing, reconstructing, improving, enlarging, alter­
ing or repairing any public works project or 
improvement for the state or any political subdivision, 
municipal corporation or other governmental unit’ is 
that of a market participant pursuing essentially a 
proprietary function. It is inappropriate to invoke the 
Privileges and Immunities Clause to inhibit the State 
in that regard. Both Hincklin v. Orbeck. 437 U.S. 51S 
... and United Building and Construction Trades 
Council of Camden County and Vicinity v. Mayor 
and Council of the City of Camden ... recognize 
that while the proprietary interest of the State in the 
property with which the statue deals is often a crucial 
factor in determining whether a discriminatory stat­
ute against noncitizens violates the Privileges and 
Immunities Clause. I perceive that, without articulat­
ing such a concept, the Supreme Court of the United 
Slates has preserved a delcate balance between the 
Reset ’ation of Powers Clause found in Amendment X 
to the Constitution of the United States of America 
and the Privileges and Immunities Clause. The line 
that is drawn is that between the governmental func­
tion of the State and the right of the State to partici­
pate in the marketplace, satisfy its proprietary func­
tions, and contract freely with those with whom its 
chooses to contract.”

Loyalty to State Citizens
Continuing, Chief Justice Thomas says:
“ It cannot be hnld objectionable for a sovereign 

state to adopt legislation which provides in essence 
that to the extent possible public works contracts 
benefit the citizens of the state whose contributions to 
the public treasury fund those projects. A state should 
not be foreclosed by the invocation of th« Constitution 
of United States of America from loyalty to inter­
ests of its own citizens. So long 3S a statute is narrow­
ly drawn to protect only the right of the state to 
contract as it sees fit with respect to expenditures for 
public works projects which it owns and which it

funds, I am satisfied that as a matter of law such a 
statute does not offend the Privileges and Immunities 
Clause "

(State of Wyoming Antonich; Wyo SupCt. No. 
84-35. Jan. 10. 1985.)

ARCO MODULE FABRICATION AWARDED _C 
TO UNION AND OPEN SHOP FIRMS

Both union and open shop firms have been awarded 
contracts valueu at about $100 million by the Atlantic 
Richfield Company. The bids call for fabrication at 
several locations in the Pacific Northwest of oil and 
gas production modules and equipment for delivery by 
sea to Alaska's North Slope.

A contract valued at about $60 million was awarded 
to union contractors for the 1086 sealift of assembled 
modules to an ARCO’s Sadelrochit site in Alaska. The 
Sadelrocliit contract was awarded to Parsons Con­
structors Inc., Pasadena, Calif., construction manager 
for the project. Wright-Schuchart-Harbor w ill he the 
general contractor, according to spokesmen for Par­
sons and WSH.

Parsons' 11)86 sealift work for ARCO w ill be per­
formed in Tacoma, Wash., under the terms of a pro­
ject agreement negotiated by Parsons, WSH, and the 
Tacoma building trade unions, 30 CLIi 1255 (Jun. 16. 
11)85).

The ARCO work in Tacoma w ill provide about 1.7 
million direct manhours of work for up to 1,500 build­
ing tradesmen. Construction is expected to start in 
about a month, according to a Parsons spokesman.

Open Shop Moves Into Portland
In Portland, Ore., ARCO awarded two module fabri­

cation contracts to large open shop firms which w ill 
be working for the first time in this area or. this type 
of construction. ARCO awarded a $30 million contract 
last month to Daniel International Corp., Greenville, 
S.C., for manufacture of a modular fac ility to be 
delivered by barge to the company’s Lisburno site in 
Alaska in the summer of 1986. Work w ill begin in 
April 1985 on Swan Island in Portland, according to a 
Daniel spokesman. Daniel International is a subsidiary 
of Fluor Corp., Irvine, Calif.

Brown & Root. Inc.. Houston. Tex., was awarded a 
smaller contract for something over $3 million at 
about the same time. The contract calls for fabrica­
tion of equipment to be delivered this summer by 
barge to six ARCO drilling sites at Kuparuk on the 
North Slope, according to an ARCO spokesman.

Meanwhile in Coos Hay. Ore.. KRI, Inc., a subsidiary 
of Kellogg Rust in Houston, is working under a S10 
million contract from ARCO for the assembly of 
equipment for delivery to Kuparuk.

1-30-65 Copyright C* 1985 by Tne Bureau o! National Artairs. tnc 0010-6B36/85/S30 SO



tn ;H ij;i ;i ; T l.IfM , I:»77 

Syllabus •137 U. S.

I I I C K L IN  KT Af, v. O R IiK fM v . C O M M IS S IO N E R , 
L F .IA R T M K N T  OK L A B O R  O F  A LA SK A , c t  a l .

APPEAL IROM SUPREME COURT OF ALASKA
No. 77-3..M. Argued March ‘J I, 197S—Decided June 22, 197S

Ap|H i least live of whom :ire nnl residents of Alaska, challenged in
Mule niiul I he constitutionality of the "Alaska Hire" statute (which was 
enacted professedly for the purpose of reducing imeinn! yment within 
the Slate) iliai requires that all Alaskan nil and gas leases, casements or 
right-of-way permits for oil ami gas pipelines, and unitization agreements 
contain a requirement that qualified Alaska residents bn hired in pref­
erence to nonresidents, 'the trial court upheld the statute. The Alaska 
Supreme Court allirmed except for that part, of the Act. that contained 
a one-vear durational residency requirement, which it held invalid. 
Ih  Id :

1. The invalidation of the one-year durational residency requirement 
does not moot the ease, since a controversy still exists between the 
iioniv-ideiii appellants, none of whom can qualify as "residents”  under 
the statutory definition, and the appellees, state olliuials. Those appel­
lant- tlin- have a continuing interest in restraining the statutory 
di-crimination favoring state residents. 1*. 523.

2. Ala.-ka Hire violates the Privileges and Immunities Clause of Art. 
IV §2. Pp- 523-534.

(at Chough the Clause “ does not preclude disparity of treatment in 
the many situations where there are perfectly valid independent reasons 
tor it. it "does bar discrimination against citizens of other States where 
there I- no reason for the discrimination beyond the mere fact that they 
atv citizens of other States.”  Toomcr v. W itscll, 33d U. S. 3S5, 390. 
See also M idlnm y v. Anderson, 3-12 U. S. -115. Pp. 521-520.

lid Kven under the dubious assumption that a State may validly 
alleviate its unemployment problem by requiring private employers 
within the State to discriminate against nonresidents, Alaska Hire cannot 
be upheld, for the record indicates that Alaska’s unemployment was not 
attributable to the influx i ' nonresident, jobseekers, but rather to the fact 
that a substantial number ol Alaska’s jobless residents were unemployed 
either because of lack of education and job training or because of 
geographical remoteness from job opportunities. Employment, of non­
residents threatened to deny jobs to residents only to the extent that 
jobs for which untrained resid-nts were being prepared might be filled

lJ lC K L lN  v (H ilikCK

518 Syllabus
by nonresidents before the residents’ training was comnleletl. Moreover, 
even if a showing was made that nonresidents were "a peculiar source of 
the evil,”  Toiuner v. W itsrll, suyra, at 398, at which Alaska Hire was 
aimed, the statute would still be invalid, for its discrimination against 
nonresidents does not. bear a substantial relationship to the "evil”  that 
they are said to present, since statutory preference over nonresidents is 
given to all Alaskans, not just those who arc unemployed. Pp. 529-528.

(e) Alaska’s ownership of the oil and gas that are I lie subject matter 
of Alaska Hire constitutes insufficient jnstilieat on for the statute’s 
pervasive discrimination against nonresident Alaska Hire’s reach 
includes employers who have no connection with the .Slate’s oil and gas, 
perform no work on state land, have no contractual relationship with 
the Stale, and receive no payment from the State; and the Act’s cover­
age is not limited to activities connected with the extraction of Alaska’s 
oil and gas. Pp. 528-531.

(cl) The conclusion that Alaska Hire cannot withstand constitu­
tional scrutiny is fortified by decisions under the Commerce Clause that 
circumscribe a State’s ability to prefer its own citizens in thr utilization 
of natural resources found within its borders but destined for interstate 
commerce. JFcst v. Kansas N atu ra l Gas, 221 U. S. 229; Pennsylvania v. 
West Virginia, 202 IJ. S. 553; and Poster Packing Co. v. l la y d c l, 278 
U. S. 1. The oil and gas upon which Alaska hinges its discrimination 
are bound for out-of-state consumption and are of profound national 
importance while the breadth of the discrimination mandated by Alaska 
Hite transcends the degree of resident bias that Alaska’s ownership of 
the oil and gas can justifiably support. Pp. 531-534.

5G5 P. 2d 159, reversed.
Bkennan, J., delivered the opinion for a unanimous Court.

Robe rt I I .  Wagsta fj a rgued th e  cause f o r  app e l l a n t s .  W i t h  
hint on th e  b r i e f s  was Lee S. (Hass.

R ona ld  IF.  Loren sen, Ass i s ta n t  A t t o r n e y  G en e r a l  o f  A l a ska ,  
a rgued the  cause an d  f i l ed a  b r i e f  f o r  appe l l ees . *

■Briefs of amici curiae urging reversal were filial by Eilw in Vieira, J r ., 
for the. National Bight to Work Legal Defense Foundation; and by 
Peabody Testing— Bill Miller X-Hay, Inc.

Ronald V. Amemiyu, Attorney General. and Lawrence D . Kumahc and 
Michael A. L illy , Deputy Attorneys General, filed a brief for the State of 
Hawaii as arnicas curiae urging affirmance.
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Mi; .  . I i 's t i c k  H i i i a n w n  de l ive red  ( l ie o p in i o n  o f  the C o i . : t .
In 1072, professedly f o r  d ie  purpose  o f  r educ in g  u n em p l o y ­

m e n t  in ( l ie S l i d e ,  ( l i e  Alnski i  l e g i s l a t u r e  passed an Ac t  
uM i l l c d  “ I , o ra l  H i r e  I nder S t a l e  Leases. ”  A l a s k a  S t a t .  Ann .

3S.-1M.010 l o  3R.-MMMKI ( 1 0 7 7 ) .  T h e  k ey  p ro v i s io n  o f  "A l a s k a  
H i r e ,  as  I l ie Act l ias come | o  be known ,  is ( l i e  rer | i i i renient  
( h a t  " a l l  oi l  and  fins leases, easements  o r  r i g h t - o f -w a y  perm i ts  
f o r  oi l  o r  gas p ipe l ine  purposes ,  un it i za t ion agr eemen ts ,  o r  a n y  
r enego t i a t ion o l  a n y  o l  tin* preced ing to which the s la t e  is a 
p a r l y "  con ta in  a  pr ov is ion  “ re qu i r i ng  the e m p l o y m e n t  o f  qu a l i ­
f ied A la s ka  res iden ts "  in pre fe rence to non re s iden ts .1 A laska  
S t a t .  Ann .  $ 3K.40 .0o( )  f a )  ( 1 0 7 7 ) . -  T h i s  e m p l o y m e n t  p r e f e r ­
ence is adm in is t e re d  by  p r o v id i ng  persons meet ing the  stat i i to ry  
r e qu i r emen t s  f o r  A l a s kan  residency with cer t i f i ca tes  o f  resi ­
dence— “ resident c a rd s "— th a t  can he presented to  an emp l o y e r  
cover ed by  the A c t  as  p r o o f  o f  residency. S  A l a s k a  Adm in .  
C o d e  3 5 . 0 1 •» ( 1 0 7 7 ) .  Appe l l an ts ,  i n d i v idua l s  des i rous o f  
s ecu r ing j o b s  covered b y  the Act but unab le  to  q u a l i f y  fo r  the  
necessary re s iden t  cards,  cha l l enge A laska  H i r e  as v i o l a t i v e  o f

'The r< unl.-ii inns imploim nting the Act. furl her require I lint all non­
residents lie laid off before any resident ''working in lie1 one trade or 
emit” is terminated: “ |T ]h r nonresident, may be retained only if no 
resident employee is qualified to fill the position." S Alaska Admin. Code 
35.011 (10771. Fee also S Alaska Admin. Code 35.042 (-1) (1077).

B The complete text of 8 3S..10.030 (a) is as follows:
"In order lo create, protect- and preserve the rigid of Alaska, residents 

in employment, the eommi.-sinner of natural resources shall incorporate 
into all oil and gas leases, casements or righl-of-wav permits for oil or gas 
pipeline purposes, miilizalinu agreements, or any renegotiation of any of 
the preceding lo which the state is a parly, provisions requiring the lessee 
lo comply with applicable laws and regulations with regard to the employ­
ment. ol Alaska re-idcnls, a pi. 'd i<>11 requiring the employment, of qualified 
\l.oska residents, a provi-ion prohibiting discrimination against. Alaska 
residents and, wla n in I lie determination of the commissioner of natural 
resources it is practicable, a provision requiring compliance with the Alaska 
Plan, all in accordance with the provisions of this chapter.”

<)|iiiii<ui Dl' ll*o Conrl. 437 U.S.

IIIC K L IX  r . oRliF.f'IC 521

both tin* I ’ r i v i l egos nm l  Im m un i t i e s  C la u se  o f  Art .  IV .  <5 2. and 
t in1 Kq t l a l  P r o te c t i on  C lause  o f  the Fn in t c en l l i  Ament lmei i t ,

I

A l t h ough  enacted in 1072.  A l a ska  Hire, was not ser iously 
en f o rced tm l i l  1075 .  when rous t i  net ion on the T rans -A la ska  
P i p e l i n e "  was reach ing its peak .  Al that t ime, the -Onto 
D e p a r tm e n t  o f  L a b o r  began issuing res idency cards and l im i t ­
ing to  resident, c a r dho lde rs  the d i spa tehmen t  to oi l  pipel ine 
jobs. On  M a r c h  1. 1070. in re sponse  to  “ uume rons  compla in ts  
a l l eg ing  that i ’ 'sons who  a re  not A l a ska  residents  have been 
d ispatched  on p ip e l i ne  jo b s  when qual'ifir.-} V<ka resident* 
were a v a i l a b l e  to fi l l  the j o b s . ”  F xeeu t i v e  O rde r  ~ ih  1, 
A la s k a  Dep t ,  o f  L a b o r  ( M a r .  1. 10711) (emphas i s  in or ig ina l  I. 
K dm u n d  Orbeek ,  the C omm is s i o n e r  o f  L a b o r  and one  o f  the 
appe l l e es  here,  issued a cease-and-desist  o rd e r  to a l l  unions 
supp l y i n g  p ipe l ine  worke rs  ' e n j o i n i n g  them “ to respond to al l  
open j o b  ca l l s  b y  d i spatch ing  fil l (im i l i f in l A la ska residents 
be fo re  >•/»// non - r es ident s  a re  d ispa tched . ”  Ihi'l. (emphas i s  in 
o r i g i n a l ) .  As a  resul t ,  the appe l l an t s ,  a l l  lu l l  one  ol  •choin 
had p r e v i o u s l y  wo rked on the  p ipel ine ,  were prevented i rom 
ob ta in i ng  p ipe l i ne - r e l a ted wo rk .  Consequen t l y ,  on Apr i l  2 \  
1070, a p p e l l a n t s  f i led a comp la in t  in the Supe r io r  Court ,  in 
Ancho rage  seek ing d e c l a r a t o r y  and in junc t i ve  rel ic! against 
e n f o r c emen t  o f  A l a ska  Hi re .

A t  the  I into th e  su i t  was f i led, the prov is ion se t t ing fo r th the 
qua l i f i c a t ion s f o r  A l a s k an  res idency fo r  purposes o f  Alaska

•'Sec T iiw s  Aliixl.n /7/m7/hc Huh’ fVises, I’tii I S. (»•»I Il'.'iSt; lr.ui-- 
il.-isk.'t. Pipeline Aulluiriv.nlion Act. S7 Slut. 5sI, -II! P . S. ( i; Mini W -v"/.
( I(.i7(l ed., Rupp. V).

1 App. 13-1-1. The vast majnrily uf pipeline jobs were tilt’d tlirnugli 
union ti'piIrlmiciiI. lVpo-'iliou nf David liurow, Deputy Dirctlot*nf tlte 
■\Vac,! ,-iud Hour Division of the Alaska Dept, nt Labor, in No. otUa {sup. 
Ct. Alaska), pp. 1R-1!), 2S, IF.
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H ir e .  A l a s k a  S l a t .  A im .  8 3S . 40 . 090 ,5 inc l uded a  o n e - y e a r  
d u r a t i o n a l  res idency  r equ i r emen t .  A pp e l l a n t s  a t ta cked th a t  
r equ i r emen t  as we l l  as t h e  flat em p l o y m e n t  p re fe rence given 
l i y  A l a s ka  H i r e  to  s t a te  residents .  B y  agreement ,  o f  the par t ies ,  
c ons ider a t i on  o f  a  m o t i o n  f o r  a p r e l im in a r y  i n junc t i on  was 
conso l i da ted  with the  de t e rm ina t i o n  o f  the suit on its mer it s .  
T h e  case was subm it t ed  on n f l id av i l s .  depos i t ions ,  and m e m o ­
r and a  o f  l a w ; n o  o r a l  t e s t imony  was taken . On J u l y  21.  1070, 
t he  .Super ior  C ou r t  uphe ld  A l a s k a  H i r e  in its e n t i r e t y  and 
denied a pp e l l a n t s  a l l  re l i e f .  On appea l ,  the A l a s k a  Su p r em e  
C ou r t  u n a n im o u s l y  he ld  tha t  A l a s k a  H i r e ’s o n e - y e a r  d u r a t i o n a l  
res idency  requ i rement ,  was uncons t i t u t io na l  unde r  b o th  the 
s ta te  and  i 'ederal E q u a l  P r o t e c t i on  C lauses.  5G5 P .  2 d  159, 
10/5 ( 1 9 7 7 ) .  and  he ld  f u r t h e r  t h a t  a d u r a t i o n a l  res idency  
r e q u i r em en t  in excess o f  3 0  d a y s  was con s t i t u t i o n a l l y  in f i rm .  
h i ,  at 1 7 1 / ’ l i y  a v o t e  o f  .‘1 to  2. howeve r ,  the cour t  he ld  t h a t  
the A c t ’s gene ra l  p re fe rence f o r  A l a s k a  res idents  was c on s t i t u ­
t i o n a l l y  perm iss ib l e .  A pp e l l a n t s  appea led  the S t a t e  S u p r em e  
C ou r t ' s  j u d gmen t  in s o f a r  as it embodied the l a t t e r  ho ld ing ,  
a n d  we no ted p r ob ab l e  ju r i sd i c t i on .  4 31  U .  S. 9 1 9  ( 1 9 7 7 ) .  
W e  reverse.

f*Section 3S.lt)ti'll) provides:
"In iliis chapter
" (1 ) ‘ resident’ means a prison who
“ (A i except for brief intervals, military service, at tendance at. an edu­

cational or training in>titntimi, or for alisences for good cause, is physically 
prc-i nt in the slate for a period if one year immediately before the time 
his stains is dclcnniiifd;

“ (' .. maintains a place of residence in the slate;
“ (fq  ha* (•stalili-'hcd it -nlemy for voting purposes in the slate;
" ( I ) )  has not, within the period of required residency, claimed residency 

in another stale; and 
"(I-!) shows liv all attending circumstances that his intent is to make 

Alaska his permanent residence."
"Appellees have not cros.'-appealed this portion of the Alaska Supreme 

Court’s decision, which rests upon an independent, and adequate stale 
ground. M urdoch v. Memphis, 20 Wall. 590 (1S75).

iim ii  .. — cum
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I I
P r e l im in a r i l y ,  we h o l d  that this case i< not moo t .  Desp ite 

the A la s ka  Su p r em e  C ou r t ' s  i n va l i d a t io n  o f  the one-year  
du ra t i o n a l  residency re qu i r emen t ,  a con t r o v e r s y  sti l l  exists 
between at l eas t  f ive o f  the appe l l a n t s  - T o m m y  P a y  Woodi  iilf. 
F rede r ic k  A.  M a th e r s .  E m m e t t  P a y .  P e t t y  C l o ud ,  and Joseph 
f i .  O 'B r i e n— and the s ta t e  appe l l ees .  T he s e  f ive appe l l ant*  
have  nil sworn t h a t  t h e y  a r e  not res idents  o f  A laska ,  Pe ro rd  
43 ,  47 ,  49 ,  9G. 124. T h e r e f o r e ,  none o f  them can sa t i sfy  t !•<• 
e l emen t  o f  the de f in i t ion o f  “ re s iden t"  unde r  § 3S.- I0.000 1 1) 
( D )  that  requ i res  t h a t  an ind iv idua l  " h a s  not , wi thin the 
per iod o f  requ i red residency , c la imed resi l iency in ano ther  
s ta te . ”  T h e y  thus  h a v e  a con t inu ing  interest in rest ra ining 
the en fo rc emen t  o f  A l a ska  Hi re ' s  d i sc r im inat ion in f avor  o f  
res idents  o f  t h a t  S t a t e s

A pp e l l a n t s ’ p r i nc ipa l  cha l l enge to  A la ska 1 f i re  is made  under 
the Pr i v i l eges  and Immun i t i e s  C lause o f  Ar t .  IV .  S 2 :  “ The  
Ci t i z ens  o f  each S l a t e  sha l l  he ent i t l ed to a l l  Pr ivi leges and 
Immun i t i e s  o f  C i t i z ens  in the severa l  S t a l e s . ’ ’ Tha t  provision, 
which “ appear s  in the so-cal led Sta tes ' P e l a l i o n s  Ar t ic le ,  the 
same Ar t i c le  t h a t  embrace s  the  Fu l l  Fa i th  and Cred i t  Clause, 
th e  E x t r a d i t i o n  C l au s e  . . . . the p rov is ions  f o r  the admission 
o f  new States ,  the T e r r i t o r y  and P r o p e r t y  C lause , and the 
O u a r a n l c e  C l au s e . ”  Unld ir in  v. Muulnm i I'isli nm l (hum  
C om in ’ ti, 4 3 0  F .  S. 3 71 .  3 79  ( 1 9 7 S ) .  “ es tabl ishes a no rm o f  
c om i t y . ’ ’ Austin v. New Ilmn/m liin', 42(1 F .  S. (»”»(». til it) < 197.71 , 
tha t  is to p re va i l  am on g  the St a te s  with r e s p e c t  to the ir  treat-

7 As lo I lie remaining llircc appi Haul.-- Sidney S. Ilc-klin. I'uhy l-. 
Dorman, mill Il'iny A. browning—lie* ra-v dor-- appeal moot. Al dir 
time this suit was in-iitulcd, all llircc claimed lo he Ala-k.-m rc.--idci.ls, lxit 
none had lived in die Stale eoniiiiuoudy fur otic vear. Itoeord 15, 51-a2. 
126-127. f,'(insequcnlly, I In- only aspect of Alaska Hire they challenged 
was the A d ’s one-year duralioiial roiilciu-y requirement. When this 
requirement was held invalid by the Alaska Supreme 1’ntirl. iheir con­
troversy widi die apia-llee.s .-eeins to have terminated.



incut o f  each o the r ' s  residents/* T h e  pu rpose  o f  tin* C l aus e ,  as 
descr ibed in I'tuil v, Yirifinia, S W a l l .  KiS, ISO ( I SO ! ) ) ,  is

“ l o  p lace thr* c it izens o f  each S t a l e  upon ( l i e  s ame  fo o t i ng  
with c i t i zens o f  o i l i e r  S ta l e s ,  so f a r  as ( l i e  ai l  van (ages 
re su l t ing f r om  c i t i zensh ip  in those S t a t e s  a re  concerned .  
I t  re l i eves them  f r om  the  d isab i l i t i es  o f  a l i enage in o th e r  
S t a t e s ;  it inh ib i t s  d i sc r im ina t i ng  legis la t ion aga in s t  them 
In* o t h e r  S l a t e s ;  it g ives  th em the r i gh t  o f  f ree ingress 
in to  o t h e r  S t a l e s ,  and  egress f r om  t h e m ;  il insures  to 
them in o t h e r  S t a t e s  tin* same f r e edom possessed b y  the 
c i t i zens o f  those S t a l e s  in the ac i | i i is i t ion and  e n j o y m e n t  
o f  p r o p e r l y  and  in ( l ie  pu r su i t  o f  happ in e s s ;  and it 
secures l o  I hem in o i l i e r  S t a l e s  l l ie  equa l  p ro tec t i on  o f  
I hei r  laws. I t  has  been j u s t l y  said t h a t  no prov i s i on  in 
I lie C on s t i t u t i o n  has  tended so s t r o ng l y  to cons t i tu te  the 
c it izens o f  the C n i l e d  S t a t e s  one  peop le  as this . "

A p p e l l a n t s ’ a pp ea l  to the pro t ec t i on o f  the C l a u s e  is 
s t r ong l y  suppo r t ed  by  this C o u r t ’s decis ions ho ld i ng  v i o la t i ve  
o f  the  ( ’ l ausc s ta te  d i sc r im in a t i on  aga in s t  non re s iden ts  seek ing 
to  p l y  the i r  t rade ,  p ract ice the i r  o ccupa t ion ,  o r  pu rsue  a. c om ­
mon ca l l ing wi th in the Sta te .  F o r  e xamp le ,  in Ward  v. Alurn- 
hwtl. 12 W a l l .  4 IN ( 1 S 7 I ). a  M a r y l a n d  s t a tu t e  r egu l a t i ng  the 
sa le o f  mos t  goods in the c i t y  o f  B a l t im o r e  fe l l  to  the p r i v i ­
leges mid immun i t i e s  cha l l enge o f  a N e w  Je rs ey  res ident  
aga in s t  whom  the law d i sc r im inated .  T h e  s t a tu te  d isc r im i -

" Allhough ilii- Cnnri ha.- imi always equaled stale re-idenry with slate 
eilizeii-lii|i, I'diiipdo* Tnirix v. Voir it* Tuinie Mj<i. Co., 2:72 II. S. (ill, 7S-7!) 
(1 !V_»ll|, and Ith il.r v. M rChao j, 172 II. S. 2.!!), 2IU-2I7 (lS'.)S), will* 
.SimUiei'n l{ . I'n. v M iiu ftil'l. III I ’ . S. | , :{- | ( Iliad); Doui/lon v. New  
l ln i  i n H. Ch ., 27!• I . S. .‘>77, 3SU-3S7 (pg'.ll; and l.u  'I'oiiretli' v. 
M cM nsler, 2 Is p. S. -Iiiu, -|i*tl- 170 (l! ll! l) , it is now e.-lalili.slied I hat llie 
terms "eiliz.eir’ and "re-ident" are “ (-senlially iiitercliangeahlc," Austin v. 
N un  Hum/lullin', 121) I S. Iiii2 a. X (107a), fin* pui'po.-cs of analysis 
nf must eases under the Privileges a ml Immunities Clause uf Art, IV, §2. 
See Tiiomer v. W Until, ,'t'M II. S. 3S,a, 3! 17 (19-18).
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nated against) non re s iden ts  o f  M a r y l a n d  in severa l  ways : It 
ret | i i i red non res ident  me rch an t s  to ob ta in  l icenses in o rder  to 
pract ice the i r  t r ade  w i thou t  re qu i r i ng  the same o f  certain 
s im i l a r l y  s i tuated M a r y l a n d  merchant - ' ;  it charged nonresi ­
den ts  a  h ighe r  l icense fee than those M a r y l a n d  residents who 
were requ i red to  secure l i censes;  and  il p roh ib i ted both resi­
den t  and nonresident- m e r ch an t s  f r om  using nonres ident  sales­
men .  o t h e r  than the i r  r e gu l a r  emp loyee s ,  to sel l  thei r  goods in 
the ci ty .  In  ho ld i ng  that  the .statute v io la ted  the Privi leges 
and  Im m un i t i e s  C lause ,  the Cour t -  observed th a t  " t h e  clause 
p l a i n l y  and u nm i s t a k a b l y  secures and  pro tects  the right o f  a 
ci t izen o f  one  S t a l e  to pass in to  a n y  o t h e r  S t a l e  o f  the I nion 
f o r  the pu rpose  o f  engaging in l aw fu l  commerce ,  trade, o r  
business w i t h o u t  mo l e s t a t i o n . "  /(/. , a l  *1110. Word  thus rec­
ognized that a res ident  o f  one  S t a t e  is c on s t i t u t i on a l l y  ent i t l ed 
to t ra ve l  l o  a n o th e r  S t a t e  f o r  pu rposes  o f  emp loymen t  free 
f r om  d i s c r im in a t o r y  re s t r ic t ions  in f a v o r  o f  s t a l e  residents 
imposed b y  the o th e r  S ta t e .

Aga in ,  T iwwcr  v. Witscll, 1134 C .  S. I lSu ( I 0 4 S ) .  the leading 
mode rn  expo s i t ion o f  the  l im i t a t i o n s  the C lause places on a 
S ta l e ' s  poweii* to bias emp loymen t -  opp o r tun i t i e s  in f a v o r  o f  
its own residents ,  in va l i d a t ed  a S ou th  C a r o l i n a  s ta tu te  that 
requ i red non re s iden ts  l o  p ay  a fee l i l t) l im es  gr ea te r  than 
that- paid by res idents  f o r  a l icense to  sh r imp  commerc ia l l y  
in the I h r e e -m i l e  m a r i t im e  b e l t  o f f  the coast o f  that S ta le .  
T h e  Court ,  reasoned that- a l t h ou gh  the  Pr iv i l eges and Im ­
mun i t ie s  C l au se  “ does not p r ec lude  d is pa r i t y  o f  t rea tment  
in the many  s i tu a t i ons  wher e there  a re  per fec t ly  va l id inde­
pendent.  reasons f o r  i t . "  id., a t  3 !Hi, “ | i | l  does bar d iscr imina­
t ion against- c i t izens o f  o th e r  S t a t e s  where there  is no substan­
tia l  reason f o r  the  d i s c r im in a t i on  beyond  the mere fact- that 
t hey  a re  c i t i zens o f  o t h e r  S t a t e s . "  Ibid. A “ substant ia l  rea ­
son fo r  the d i s c r im in a t i o n "  wou ld  not exist, the Cou r t  
exp la ined ,  “ un less  then* is s ome th in g  to ind icate  that non­
c it izens const i tu te1 a pecu l ia r  source o f  the evi l  a t  which the

51,S < >]>i11i<• 11 uf llm ('mill
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[ d i s c r im i n a t o r y ]  s ta tu te  is a im ed . ”  Id , ,  a t  80S . M o r e o v e r ,  
even where the presence o r  a c t iv i t y  o f  non re s iden ts  causes o r  
exace rba te s  the p r o b l em  the S t a t e  seeks t o  r emedy ,  th e re  mus t  
he a “ rea sonab le  r e l a t io n sh ip  between th e  dange r  repre sented 
b y  non-c i t i zens ,  as  a  class, and  the . . . d i s c r im in a t i on  prac ­
t iced upon  t h em . ”  Id .,  a t  800 ,  T(miner's ana l y t i c a l  f r am e ­
wo r k  was con f i rmed in M u llaney  v. Anderson, 8 4 2  IT. S .  4 1 5  
( 1 0 5 2 ) ,  wher e it was app l i ed  to in v a l i d a t e  a  scheme used by  
the T e r r i t o r y  o f  A la s ka  f o r  the l i cens ing o f  comme rc i a l  f isher­
men in te r r i t o r i a l  wa te r s ;  unde r  that  scheme res idents  paid a 
l icense fee o f  o n l y  S5 whi le  non re s iden ts  were charged $50 , 

E v e n  a ssum ing  t h a t  a  S t a t e  m a y  v a l i d l y  a t t e m p t  to 
a l l e v i a t e  i ts  u n e m p l o y m e n t  p r ob l em  b y  r equ i r in g  p r i v a t e  
em p l o y e r s  w i th in  the  S t a t e  to d i s c r im ina te  aga i n s t  n o n ­
re s iden ts— an a s sump t i o n  m ad e  at l east  dub i ou s  b y  W a rd ''—  
it is c lea r  t h a t  u n de r  the Tnoiner a na l y s i s  rea f f i rmed in M u l-  
Inney, A l a s k a  H i r e ’s d is c r im ina t i on  aga in s t  non res idents  
c a nn o t  w i t h s t and  s c ru t i ny  unde r  the P r i v i l e g e s  and  I m m u n i ­
ties C l aus e .  F o r  a l t h ou gh  the s t a tu t e  m a y  n o t  v i o l a t e  the 
C l au s e  i f  the  S t a t e  shows  “ s ome th in g  to  ind icate  t h a t  n o n ­
c i t i zens cons t i tu te  a. pecu l i a r  source o f  th e  ev i l  a t  which the 
s t a tu t e  is a im ed , ”  Toomer  v. Witsc ll, supra, a t  80S , and ,  
b eyond  this, th e  S t a t e  “ has  no bu rd en  to  p r o v e  t h a t  i ts l aws  
a re  n o t  v i o l a t i v e  o f  the . . . C l a u s e , ”  Ba ldw in  v, M ontana  Fish 
and Game C om m ’n, 4 8 ( ‘> U .  S. ,  a t  4 0 2  ( B u e n n a n ,  J . .  d i ssent ­
i ng ) .  c e r t a i n l y  n o  show ing  was made  on th i s  re co rd  t h a t  n o n ­
res idents  were “ a pecu l i a r  source o f  the e v i l ”  A l a s k a  IF i re  was 
enac ted to  r emedy ,  n am e ly .  A l a s k a ’s “ u n i q u e l y  high u n em ­
p l o y m e n t . ”  A l a s k a  St a t .  Ann .  S 8 S . 4 0 . 0 2 0  ( 1 0 7 7 ) .  W h a t  ev i ­
dence the  record does con ta in  ind icates  t h a t  the m a j o r  cause 
o f  A l a s k a ’s high u n e m p l o y m e n t  was n o t  the in f lux o f  n on ­
res idents  seek ing em p l o ym en t ,  b u t  r a t h e r  the  fact, t h a t  a  s ub ­
s t an t i a l  n u m b e r  o f  A l a s k a ’s j o b l e s s  res idents— espec ia l l y  the 
u n emp l o y ed  E s k im o  and I n d i a n  re s ident s— were un ab l e  to
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secure e m p l o y m e n t  e i t h e r  because o f  the i r  hick o f  education 
and  j o b  t r a in in g  o r  because o f  the i r  geog raphica l  remoteness 
f r om  j o b  o p p o r t u n i t i e s ; ,n a n d  that  the  emp l o ym en t  o f  non­
res idents  th re a t ened  to d e n y  j o b s  to  A la s ka  res idents  on ly  to 
the e x t en t  tha t  j o b s  f o r  which un t r a in ed  res idents  were being 
p repa red  m igh t  be f i l led b y  non re s i den ts  be fo re  the residents ’ 
t r a in in g  was comp le t ed .

M o r e o v e r ,  even i f  the  S t a l e ’s show ing  is accepted as sul l i- 
e i ent  to ind icate that  non re s iden ts  were " a  pecu l i a r  source o f  
e v i l . ”  Toomer  and M u llan ey  compe l  the conc lus ion that 
A la ska  H i r e  neve r th e l es s  f a i l s  to pass cons t i tu t i ona l  muster .  
F o r  the d i s c r im in a t i on  the Ac t  wo rk s  aga i n s t  nonresidents 
does not. bear a subs tan t i a l  re la t i onsh ip  to the par t icu lar  
“ e v i l ”  t h ey  a r e  said to present .  A l a s ka  H i r e  s imp ly  grants 
a l l  A la skans ,  regard less  o f  th e i r  e m p l o y m e n t  s tatus ,  educa­
tion,  o r  t ra in ing ,  a Hat em p l o ym en t  pre f e rence  fo r  al l  j obs 
cove red  b y  the Act .  A h i g h l y  sk i l l ed and educated resident 
who has ne ve r  been u n em p l o y e d  is en t i t l ed  to precisely the 
same  pr e fe r en t i a l  t r e a tm en t  as  the un sk i l l ed ,  hab i tu a l l y  unem­
p loyed  Arct ic  E s k im o  en ro l l e d  in a  j o b - t r a i n i n g  prog ram .  I f

M S  Opinion of ihe (Yniri

'"For example, a report quoted in the Stale’s Memorandum in Opposi­
tion to Plaintiffs' Motion for Partial Preliminary Injunction and .Second 
Motion for Preliminary Injunction, Record f>N, observed:
"The. skill levels of in-migrants and seasonal workers are generally higher 
than those of the unemployed or under-employed resident workers. Their 
ahilitg to command jobs in A laska is a si/mpton. ttf, in lin e  than '«■ 
cause a/ conditions resulting in high uncmployMcnt rates, particularly 
among Alaska Natives, Those who need the jobs the most tend to be 
undereducated, untrained, or living in areas of the stale remote from 
job opportunities. Unless unemployed residents—most of whom are 
Eskimos and Indians—have access to job markets and receive, the educa­
tion and training required to fit them into Alaska's increasingly technologi­
cal economy and unless there is a restructuring of labor demands, new 
jobs will continue to be filled by persons from other states who have the 
necessary qualifications.”  Federal Field Committee for Development Plan­
ning in Alaska, Economic Outlook for Alaska 311-312 (1971) (emphasis 
added; footnote omitted).
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A la s k a  is to a t t emp t  to ease its u n em p l o ym en t  p r o b l em  by  
fo rc ing emp l o y e r s  wi th in the S t a t e  to d i sc r im in at e aga in s t  
non re s iden ts— again,  a po l ic y  which m a y  pr e sen t  se r ious c o n ­
s t i t u t i o n a l  ques t i on s— the  means  by  which it does so mu s t  be 
mo r e  c lose ly  ta i l o red to  aid the  un emp lo yed  the Act  is 
in tended  to  bene f i t .  I'.ven i f  a s t a tu t e  g r an t i ng  an e m p l o y ­
m en t  pre f e rence to  u n emp l o y ed  res idents  o r  to res idents  
e n r o l l e d  in j o b - t r a i n i n g  p r o g r am s  might  be. permiss ib le ,  A l a ska  
Hi re ' s  ac ro s s - the -boa rd  gran t  o f  a  j o b  pre fe rence to  al l  
A l a s k an  res idents  d e a r l y  is not .

H e l v i n g  on M i'C rfu th j v. I iii/inia, 0 4  I I .  8 .  401 ( 1 S 7 7 ) ,  
h oweve r .  A la ska contends t h a t  because the oi l  a nd  gas t h a t  a re 
the sub j ec t  o f  A l a ska  H i r e  a re  ounit'd b y  the S t a t e . "  this owne r ­
ship.  o f  i tsel f ,  is s i i l l i c ien f  j u s t i l  ea t ion f o r  the Act's d i s c r im i ­
na t i on  against non res idents ,  and takes th e  A c t  t o t a l l y  wi thout  
the scope o f  the Pr i v i l eges  and  Imm un i t i e s  C l aus e .  As the 
S t a l e  sees it “ the pr iv i l eges and immun i t i e s  c lause | d o e s |  not 
a p p l y ,  and was neve r  m e a n t  to a p p l y ,  to decis ions b y  the 
s t a l e s  as  to how  they wou ld  p e rm i t ,  i f  a t  a l l .  the use and 
d i s t r i bu t i on  o f  t in1 na tu r a l  resources which t h e y  own 
Hr i e f  f o r  Appe l l e es  211 n. 14. W e  do  n o t  agree tha t  the fact 
that a S t a l e  owns  a resource , o f  i tse l f ,  c omp le t e ly  r emove s  a 
law  conce rn ing that resource f r o m  the p roh ib i t i on s  o f  the 
C l ause .  A l t h ough  some cour ts ,  in c lud ing  the  c o u r t  be iow,  
have  read MeCreaih/ as c reat ing an “ excep t ion ' ’ to the  Pr iv !  
l eges and  Immun i t i e s  C l aus e ,  we have  j u s t  r ecen t l y  con f i rmed 
t h a t  “ | i |it mo re  recent  y e a r s  . . . the C o u r t  has  recognized

11 Al. Ilii' lime Ala-ka wa-• admillrd into the Union on January 3, 15150, 
U!|c{ of :t11 land wit bin Ah-lei's hunters was owned by die Federal Govern- 
mriil. In hivoniing a Slate, Aln-ka was gran led and licemne entitled to 
select, approximately 103 million acres of those federal lands. Alaska Slutc- 
lioml Law, 72 Slat. 310, § •>. note preceding -IS U. S. C. § 21. Tin: selection 
process is mil yet eompl',le, hnl sinee 1050 large port ions of land have 
lieen conveyed to the Slate, in fee, hy the Federal Governmeiil. Full title 
to those lands and to the minerals on and helow them is vested in the 
Stall*. 72 Stat. 3-12, § li (i), note preceding IS U. S. C. §21.

ws orroM-:it t k u m , hit?
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t h a t  the S t a i r s ’ inte res t  in re gu la t ing and cont ro l l in g those 
th ings they c la im to ‘ o w n ’ , . . i- hv no means  absolute. " 
Haiti will v. M an I alia Finli a m l < lame ( 'main'a. 4 4 ( 5 1 .  S., at 4 Vi. 
R a t h e r  than p lac ing a s ta tu te  c omp le i e l y  beyond  the Clai i -e.  
a S t a l e ’s owne r sh ip  o f  the p r o p e r l y  with which the s tatute  i- 
concerned is a fac to r  a l t h ough  o f te n  the cruc ia l  fac to r to 
In* i misidercd ill e v a l u a t i n g  whe the r  the s ta tute 's  discr imina­
t ion aga in s t  nonc i t i zens v io la te s  the C l ause .  I tbpos i t ive  
though this fac to r  m a y  be in m an y  r:isc« in which a State 
d i sc r im inate s  against, nonres idents ,  it is n o t  dispos it ive here.

'I'lie reason is that A la ska  has  l i t t le  oi n<> propr ietary 
in te res t  in much o f  the a c t i v i t y  swept wi th in tin* ambit o f  
A la s ka  H i r e :  and the connect ion o f  the S t a t e s  oi l  and gas 
wi th much o f  the covered a c t iv i t y  is su f l i c icu l l y  attenuated 
so t h a t  it c ann o t  ju s t i f i ab l y  be the basis f o r  requ i r i ng private 
em p l o y e r s  l o  d isc r iminate  aga ins t non res idents .  T h e  exten­
sive reach o f  A la ska  Hi re  is se t o u t  in A laska  S l a t .  Ann. 
§ 3S .4 0 . 05 0  f a )  (15177) .  T h a t  seel ion prov ide s :

“ T h e  prov i s i ons  o f  this c l iapte:  a p p l y  to a l l riiijilni/- 
nicnl which in a icnitli o f  ni l and gas leases, easements, 
l eases o r  r i g h t - o f -w ay  pe rm i ts  f u r  ail o r  f/an pipeline pur- 
posm, un i t i za t ion a g r e em en t s 1'"1 o r  a n y  renegot ia t ion of  
a n y  o f  the preced ing to which the s ta te  is a pa r t y  a f ter  
J u l y  7, 15172; howeve r ,  the a c t i v i t y  which generates the 
e m p l o y m e n t  must  la ke  place inside the s ta te  and it must

‘ "The term *'nniliz:ition agreement" i- not defined in the Ael. Alaska's 
<‘ommissinurr of Natural Itrsmirees gave tin* fallowing definition of the 
term:
“ Well, iiiiih/.ahoii agreement i- an agreement between die operators and 
any given oil field as to the equity that each of them would have with 
respect to the oil and cas re.-nui'co- in that field. And in .-nine eases that 
word is used to also include something called the ‘ l ’ lan of Operations’, 
which sets out die way in which all oil field el* gas field would he operated 
I iir.'iiahl lo die Slate’s eon,-crcadou law-." Deposition of Guy It. Martin 
ill No. 3025 (Sup. Ct. Alaska), p. 5.
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l a k e  pl i ioo c i th e r  on the p r o p e r t y  unde r  l l i o  c on t r o l  o f  ( l ie 
pci'Foi i sti l i jcct to this chap te r  o r  be direct In re la ted to 
ai'tivit jf lot,-inn /' lore on Hie p r o p o l i / under his contro l 
and  the a c t i v i t y  mn«t he per fonne .d d i r e c t l y  f o r  the pe r ­
son snl i j eet to this chap te r  o r  his contractor or a subcon­
tractor o f  his contractor o r a supp lier o f  his contractor or 
subcontractor.”  ( Empha s i s  added . )

U n d e r  this p r ov is i on .  A l a ska  H i r e  ex tend s  to  em p l o y e r s  who  
h a v e  no connect ion what soeve r  with the  . S u b ' s  oi l  and  gas, 
pe r f o r i n  no wo rk  on s ta te land ,  have no con t r ac tu a l  r e l a t i o n ­

s h i p  wi th the S l a t e ,  and receive 110 p a ym en t  f r om  th e  Sta t e .  
T h e  Ac t  goes so f a r  as to  reach supp l i e rs  who  p r o v id e  poods 
o r  se rv ices  to  snhcon t r ac to rs  who,  in tu rn ,  p e r f o rm  wo r k  fo r  
con t ra c to r s  desp i te  the fa c t  t h a t  none  o f  these em p l o y e r s  m a y  
themse lves  have  d i rec t  dea l ings with th e  S t a t e  s o i l  and  pas o r  
eve r  set foo t on s ta te  l a nd .n M o r e o v e r ,  the  A c t ’s cove rage  is 
no t  l im i ted to act iv i t ies  connected with the  ex t r ac t i on  o f  
A l a s k a ’s oi l  and ga s . "  I f  encompasses,  as emphas i z ed  by  the 
dissent, be low,  “ e m p l o y m e n t  opp o r tun i t i e s  a t  re f ine r ies  and 
in d i s t r i bu t i on  sys tems ut i l i z ing  oi l  and  gas obt a in ed  unde r  
A la s ka  leases. ”  5Go P. 2d .  a t  171. T h e  o n l y  l im i t  o f  a n y  
consequence on the Ac t ’s  reach is the  r e q u i r em en t  t h a t  “ the

1 According In one uf the .•ulmiiii.-lr.ilivc n-milation- implementing 
Maska Hire, ‘ '|s|n|)plicrs shall have die same hiting requirements as an 
ciu|>!<iyer envereil by this chapter, as to that portion of 1 heir supply busi- 
lie.-s dial is the re-nil of a project or activity of a lessee, coal victor or 
sulicniiiiai'lor.”  s  Al aska Admin. < ante 35.030 (a) (11177).

"T he  Commi'diUKT of Natural Hcsourres expressed this understanding 
of the scope of tin* Act:

M r. M a rtin : " . . .  I think it w.nild cover relationships such as anything 
on a work pad or an associated construction road or possibly a site for a 
support camp or con-iruciiim rump.”

M r. Wngstof! (attorney fan :ippclla 11 t.s) : "What about things such as 
docks if shipping is being u.-cd?”

M r. M a rt in : "I would think that it could possibly include that.”  Depo­
sition of tiny It, Martin, supra, at 4.
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a c t i v i t y  which genera tes  thr> emp loyment -  m u s t  take place 
inside the s t a t e ; ’ A l t h ough  the absence o f  th is  l imi ta t ion 
wou ld  bo no t ewo r t h y ,  its presence h a rd l y  is: f o r  it s imp ly  
p r even ts  A l a s k a  H i r e  f r om  hav in g  what  wou ld be the surpr is ­
ing e f fect  o f  r equ i r i ng  p o t en t i a l l y  covered ou t - o f - s t a t e  emp l o y ­
ers to  d is c r im ina te  against res idents  o f  the i r  own St a t e  in favor  
o f  nonresident .  A la skans .  In sum.  the A c t  is an a t t emp t to 
fo rce v ; . ta l l y  a l l  businesses that In nefit in some way f r om  tin* 
e conomic  r i pp l e  ef fect o f  A l a s k a ’s decision to deve lo p  its oil 
a nd  gas resources to bias the i r  e m p l o ym en t  pract ices in favr: 
o f  the S t a t e ’s residents .  W e  be l ieve tha t  A la ska 's  ownership 
o f  the o i l  and  gas that  is the subject m a t t e r  o f  A l a ska  Hi re  
s im p l y  cons t i t u t es  insuf f ic ient  jus t i f i ca t ion fo r  the pervas ive 
d isc r im in a t i on  aga in s t  nonres iden ts  t h a t  the Act manda te s .1’ 

A l t h o u gh  app e l l a n t s  raise no C omm e rc e  'T i t i se  chal lenge 
to the Act ,  the m u tu a l l y  re in fo rc ing re la t i onsh ip  between the 
P r i v i l eges  and  Im m un i t i e s  C la u se  o f  Ar t .  I V .  $ 2, and the Coin • 
mcrce C l au s e— a re l a t i onsh ip  t L . t  s tems  f r om  the i r  common

513 Opinion of the Court

' ’ .’ 'rim  v. M .C n ll, 239 U. S. 175 (1915) and Crane v. ,Ycw 1 ’a rk , 239 
U. .3. 195 (1915)— if they have any reniaining vitality, see Sin/annan v 
Doiiqall. 113 U. S. 031. 015-015 11973); <\ I )  It. k u tn p ri.a s . Ltd. v. 
Hoard o f Education, 112 F. Supp. 1101 iFD .W  1970), -innniirily alT’d 
sut> man. L t fk tn r i lz  v. C. D . It. Enterprises, I.til., -129 U. S. 1031 (1977)— 
do not, suggest otherwise. In thoso cases. a New York statute that limited 
employment “ in llm mustmetinn of public works" to United States citizens 
and also required that an employment profen nre be given lo New York 
citizens in stirli projects was upheld again.-t challenges under both the Con­
stitution and the Treaty of ls7! with Italy. Although the Art. IV, §2, 
Privileges and Immunities Clause along with the Due 1 Yores-, Fqual Pro­
tect inn, and Privileges and Immunities Clauses of the Fourteenth Amend­
ment, was listed as one of the constitutional bases >r attacking the statute, 
no out-of-state United .Stales citizen challenged the law. As a conse­
quence, both the appellants and the Court were concerned almost exclu­
sively with the statute’s discrimination against p.-ident aliens. This was 
reflected in the Court's holding, which was limited to the Fourteenth 
Amendment and Treaty challenges and expressed no view on appellants’ 
passing Art. IV, §2, privilege's and immunities claim.
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origin in the Fourth Artic le u f llie Articles o f Confederation 
and tlic ir shared vision o f federalism, see Baldwin v. Montana 
Fish and (iauu ( ’oimn'n.A'Al> 1 . S.. at 379-3SO— renders several 
Commerce Clause decisions appropriate support for our eon- 
clnsion H’c.v/ v, Kansas Xalnral (las, 221 I '.  S. 22!) (1011), 
struck down an Oklahoma sta tu to ry scheme that, completely 
prohibited >ihe out-of-slate shipment o f natural gas found 
w ith in the State, 'I'lie Court reasoned tha t if a S late could so 
prefer its own economic well-being to that of tin ' Nation as a 
whole, “ Pennsylvania might keep its coal, the Northwest its 
timber. | and | the m ining States the ir m inerals." so tha t 
“ embargo may be retaliated by embargo”  w ith the result that 
“ commerce f would | be halted at state linos.' Id., a t 2">f>. 
I l ’est was held to be controlling in Pennsylvania v. 11 csl 
Virginia, 202 l \  S. oo'.*, ( P.I23). where a West V irg in ia statute 
that, effectively required natural gas companies w ith in  the 
Stale to satisfy all fuel needs of West. V irg in ia  residents before 
."unsporting any natural gas out o f the Stale was held to 
vi.dalo the ( 'omtiierce ( 'lause. li es/ and Pennsiilvania v. IfV.sf 
I "wain in thus established tha t the location in a given State o f a 
resource bound for interstate commerce is an insufficient- basis 
for preserving the benefits of the resource exclusively or event

"‘ That Article provided: ‘ 'llie better to secure and perpetuate mutual 
friendship and intercourse among the people of the different states in this 
union, the free inhabitants of each of these states, paupers, vagabonds 
itid fugitives from justice excepted. shall be entitled to all privileges and 
immunities of free citizens in the several state--; and the people of each 
Stale, shall have free ingles and regress lo and front any other Stale, and 
-hall enjoy therein all the privileges of trade and connnerr:., subject to the 
.-nine diiiic.--, impo-iiions, and re-1 riel ions, as the inhabitants thereof respec­
tively; provided, that such restrict ions shall not extend so far as to pre­
vent the icitinval of propi riv, imported into any Slate, to any other Stale 
of which the owner is an inhabitant; provided, also that no imposition, 
duties or restrictton, shall be laid by any State on the properly of the 
foiled Stales, or either of them." !l Journal of the Continental Congress 
i’US-DO!! (1777) (Library ni Congress ed., 11)07).

IIICKI.IN e. I dtlift K

5 IN Opinion of the Court

princ ipa lly fo r tha t S ta le ’s residents. Faster Paeldny Co. v. 
I lay del, 27s l \  S. I ( l ! )2St, went one step fu rther: it lim ited 
the extent to which a S tate ’s put ported ownt rship of certain 
resources could serve as a justifica tion for the State ’s economic 
discrim ination in favor o f residents. There, in the face of 
Louisiana's claim that the State owned till shrimp within state 
wan i the Court invalidated a Louisiana law that required 
tin ' local processing of shrimp taken from Louisiana marshes 
its a prerequisite lo the ir out-o f-sta te shipment-. The Court 
observed tha t “ by pe rm itting its shrimp to be taken and all 
lltt! products thereof lo bo shipped and sold in interstate 
commerce, the State necessarily releases its hold and. as to the 
shrimp so taken, de fin ite ly term inates its control." Id., at 13.

West, Pennsylvania v. l( ’esf Virf/inia, and Foster Pael:iny 
thus establish that the Commerce Clause circumscribes a 
Stale's ab ility  to prefer its own citizens in the utilization of 
natural resources found w ith in its borders, but destined for 
interstate commerce. Like Louisiana's shrimp in Foster 
Pacldnt/, Alaska's o il and gas here are bound for out-of-state 

msumption. Indeed, the construction o f the Trans-Alaska 
Pipeline, on which project appellants' iionre.sidency has pic- 
vented them from working, was undertaken expressly to 
accomplish this "m l . 17 A lthough the fact that a state-owned 
resource is destined for interstate commerce does not. of itself, 
disable the State from preferring its own citizens in the u tili­
zation of that resource, it does inform  analysis under the 
Privileges and Immunities Clause its jo the perm issibility of 
the discrim ination the Stale visits upon nonresidents based on 
its ownership of the resource. Here, the oil and gas upon

itt authorizing the roast met ion of the Tians-Alaska. Pipeline, ( ‘ongrt-w* 
rxplesdv found licit "| IJ In* eaily development end delivery ol oil itlld 
gas front Alaska's North Slope to .h o io stir niiirl.iti: is in the national 
interest heratt-v of growing dome :e .-hoi-nigcs and increasing dependence 
upon insecure foreign sources.’1 -i:t ' . ('. !j I tin I (a.) (P.I70 ed., Supp.
V) (emphasis added).
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which Alaska hinges its «lisrriininati<iii against nn im ’sirimibs 
arc o f |)i(ifu iiiif| na lio iia l im portan t^ .1* On llie  o ther hand, 
the breadth of the discrim ination mandate.I by Alaska H ire 
goes far beyond the degree o f resident bias Alaska's ownership 
o f the oil and gas can jus tifiab ly support. The confluence of 
these realities points to but one conclusion: Alaska H ire can­
not w ithstand constitu tional scrutiny. As M r. Justice (,'ar- 
dnwj observed in Hah/win v. Cl. /I. i\ Sccllij, Inc., 201 IT. S. o l 1 . 
oL'.i ( l'dTV), the ( 'oust il ill ion "was framed upon the theory 
that, the peoples o f the several stales must sink or swim to ­
gether. and that in the long run prosperity and salvation are 
in union .and not d iv is ion ."

Ixcvcrscil.

1 In marling the Ala-Ici Natural (ins T; an-pollution Act of 1970. lo 
I'. S. < § 7 1 9  <7 m 11 (107(1 ( i l l  Congress declared:

•'(1) a natural gas supply shortage exists in (lie contiguous States of 
the t ’ llitcd Stales;

" 12 1 large rr-om s of natural gas in the Slate; of Alaska could help 
significantly to alleviate this supply shortage;

"f.'i) the expeditious nut-iiticiinn of a viable natural gas transportation 
•y.-irjn Inr delivery of Alaska natural gas to United States markets is in 
tire national interest: and 

“ (•I) the determinations whether to authorize, a transportation system 
for delivery of Alaska natural go- to the contiguous States and, if so, 
wliidi system lo select, involve <|ueslions of the utmost import.m <• respect­
ing national energy policy, internalinnul relations, national security, and 
economic and environin'm.nl impact, and therefore should appropriately 
he addressed by the ( 'ongre.-s and the President, in addition lo  those Fed­
eral oliieers and agencies assigned functions under law pertaining to the 
selection, construction, and initial operation of such a system." 15 
U. S. C. § 719 (197(1 ed.). Pee n. 17, str/rrn.

''•’ In light of our conclusion that Alaska Hire is invalid under the Privi­
leges and Immunities Clause of Arl. IV, §2, we have no occasion to 
address appellants' challenges to the Act under tho Equal Protection Clause 
of the Fourteenth Amendment.

WISE t). LIPSCOMB

Syllalm.s

W ISE , M A TO R  OF D A LLAS . t:r w , r. L IPSCOMB i . t  a .

aWTtOlt.Mfl TO T ill :  f.N ITIll) STATI.S ClllTtT Ol Al'l'KAI.S lo t: TUI
j t i t t i  e i i : i : i  i t  

No. 77-529. Argued Apr 2(5, 197s Derided .lum 22. P'Ts
J{. | .indent.-, Negro and Mexirau-Amrrieaii Ksideiiis of li.dlas. I . \  

liroiighl this action for injunctive and declaratory relief .g.m-i ; . ( i  
liotiers, I In; Mayor and memlm- ol the Italia- ( ‘il \ t'numil dkging 
that the City ( ’halier's at-large system of i r i ling council nieml» r- tui- 
crtnsl il ill ioiially diluted the vole of racial minorities. Afn-r n evi­
dentiary healing, the Itislriel Court orally declared that s> ••'■in mwo!: 
slilulioiial and then "nfl'oided the city an opportunity a tgi-l it iv  
limly for the City of Dallas to prepare a plan which would he rons'itu- 
Iional.”  The City ('oiineil then pa ed a resolution e\pie.--ing it- in- 
teulion to enact an ordinance that would provide for light council 
ineuiliers to he elected Irom single-member disiriels and for the three 
1’i'iiiaiiiiiig ni' iuliein, including the Mayor, li he rlrr lid  at large. After 
an extensive remedy hearing, the Di-lriel t ’oiirl approved the plan, 
which the City Council thereafter formally enacted as an ordinance. 
The Di-lriel Court later issued a immar indum opinion that sustained 
the plan as a valid legislative Act. The Court of Appcil- reversed, 
holding that the District Court had erred in evaluating the plan onlv 
under constitutional standards without also applying the leaching of 
linx l Cm ro ll 1‘ um li Sellout Ih l. v. Mm ,'hull, -121 I . S. (13(i, wliidi In Id 
that, ah-eiil except ional circumstances, judicially imposed p ippor'lini­
ment plans should use only single-iiiemlier districts. I l t h l :  The judg­
ment is reversed and the ease is remanded. Pp. 539-517: 517-519.

551 E. 2d 1013, reversed and remanded.
Mu. .Iiisrin: W inn:, joined by Mu. .Ii'stick Stkw.viit. concluded:
1, Eedeial courts, absent special circumstances, must employ single- 

memlier districts when they impose remedial rcapportioninent plans. 
That, standard, however, i.; more stringent than the constitutional stand­
ard that is applicable when the reappnrlionment is accomplished by 
the legislature. Here, after the District Court had invalidated the 
Dallas at-large election scheme in the City Charter, the city discharged 
its duty to devise a substitute by enacting the eight/three ordinance, 
which the District Court reviewed as a legislatively enacted plan and 
held constitutional despite tiie use of at-large voting for three council 
seats. Pp. 539-543.
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F I N D I N G S  O F  P A C T  A N D  C O N C L U S I O N S  O F  B A H  

B u s e d  o n  t h e  e v i d e n c e ,  t h e  C o u r t  m a k e 3 t h e  f o l l o w­

i n g  F i n d i n g s  a n d  C o n c l u s i o n s :

1# T h e  p l a i n t i f f ,  J a m e s  H, F r a n c i s ,  c a m e  to the
, J

S t a t e  of A l a s k a  in  S e p t e m b e r  of 1 9 0 3  t o  l o o k  f o r  w o r k .

2. T h e  p l a i n t i f f  c l a i m s  r e s i d e n c y  in t h e s t a t e

of M o n t a n a ,  a n d  h a s  n u m e r o u s  i n d i c i a  of o u c h  r e s i d e n c y ,  s u c h  

as r e a l  a n a  p e r s o n a l  p r o p e r t y  in M o n t a n a ,  v o t e r  r e g i s t r a t i o n  

in M o n t a n a ,  a d r i v e r 1a l i c e n s e  f r o m  M o n t a n a ,  a b a n k  a c c o u n t  

in M o n t a n a ,  a n d  h i s  l i c e n s e  p l a t e s  f o r  h i s  v e h i c l e  a r e  f r o m  

M o n t a n a .

3. T h e  p l a i n t i f f  lias n e v e r  b e e n  i s s u e d  an A l a u k a

h u n t i n g ,  f i s h i n g  o r  t r a p p i n g  l i c e n s e .

4. T h e  p l a i n t i f f  io in t h e  S t a t e  o f  A l a s k a  fo r

the  p u r p o s e  of f i n d i n g  w o r k  c o t h a t  h a  c a n  e v e n t u a l l y  r e t u r n  

to h i s  h o m e  i n t h e  s t a t e  of M o n t a n a .

5. T h e  p l a i n t i f f  b e l o n g s  to t h e  I n t e r n a t i o n a l

A s s o c i a t i o n  of  B r i d g e ,  S t r u c t u r a l  a n d  O r n a m e n t a l  I r o n w o r k e r s ,  

L o c a l  598, i n K a l i A p e l l ,  M o n t a n a .

U. T h e  p l a i n t i f f  it an e x p e r i e n c e d  a n d  s k i l l e d

i r o n w o r k e r  b y  t r a d e .

7. U p o n  t h e  p l a i n t i f f e  a r r i v a l  in A l a s k a  in 

S e p t e m b e r  of 19 83, h e  p l a c e d  h i a  n a m e  u p o n  t h e  o u t - o f - w o r k  

l i s t  of i r o n w o r k e r s  L o c a l  7 5 1  w h i c h  h a s  h i r i n g  h a l l s  in 

A n c h o r a g e  a n d  F a i r b a n k s ,  A l a s k a .

B, P l a c e m e n t  u p o n  t h e  u n i o n ' s  o u b - o f - w o r k  list



yauuueiu uy ^ ljouai /ox tu ttiupxoyineut w i c n  R e g a n

S t e e l  & S u p p l y  C o m p a n y  w o r k i n g  o n  c o n s t r u c t i o n  o n  tho N o r t h  

P o l o  H i g h  S c h o o l  p r o j e c t  a t  N o r t h  P o l e ,  A l a s k a .  .

10. T h e  N o r t h  Pole  H i g h  S c h o o l  p r o j e c t  in a p u b l i c  

w o r k s  c o n s t r u c t i o n  p r o j e c t .

11. T h e  p l a i n t i f f  w a s  1 2 7 t h  o n  t h e  u n i o n ’s D lict  

a t  t h e  t i m e  he r e c e i v e d  thi o d i s p a t c h .  S u c h  l i s t  i 3 p r i m a r i l y  

m a i n t a i n e d  fo r  n o n r e s i d e n t  u n i o n  marabors.

12. T h e  p r o c e d u r e  in L o c a l  7 5 1  io t o  ca ll  a l l  

n a m e s  o n  t h e  A l i s t  f i r s t  and t h e n  t h e  B l i s t  in  t h e i r  o r d e r  

in b o t h  t h e  h i r i n g  h a l l s  in A n c h o r a g e  a n d  F a i r b a n k s  s i m u l t a n e­

o u s l y  .

13. N o  p e r s o n s  on L o c a l  7 5 1 ' s o u t - o f - w o r k  li st  

o n  t h e  A  l i s t  w a r e  w i l l i n g  o r  a b l a  t o  a c c e p t  t h e  d i s p a t c h  

t o  t h a  N o r t h  P o l e  H i g h  S c h o o l  on  S e p t e m b e r  19, 19 03.

14. N o  pereoiiB a b o v e  t h o  p l a i n t i f f  on  L o c a l  7 5 1 ' s 

o u t - o f - w o r k  B l i s t  w e r e  w i l l i n g  o r  a b l e  t o  a c c e p t  t h e  d i s p a t c h  

to  t h e  N o r t h  P o l e  H i g h  S c h o o l  on  S e p t e m b e r  19, 1983.

15. T h e  N o r t h  P o l e  S e n i o r  H i g h  S c h o o l  p r o j e c t  

b e c a m e  t h e  s u b j e c t  of a D e p a r t m e n t  of L a b o r  e n f o r c e m e n t  e f f o r t  

tinder A , S .  3 6 . 1 0 . 0 1 0  o n  O c t o b e r  10, 19Q3,

16. A  n u m b e r  of n o n r e s i d e n t s  w e r e  i d e n t i f i e d  as

w o r k i n g  f o r  p l a i n t i f f ’s e m p l o y e r ,  H e g a n  S t e e l  & S u p p l y  C om pa ny,  

a n d  i t  was n o t i f i e d  b y  tho D e p a r t m e n t  o f  L a b o r  on  O c t a o o r  

12, 1 9 8 3  t h a t  i t  w a s  n o t  in c o m p l i a n c e  w i t h  A , S .  3 6 , 1 0 . 0 1 0

b e c a u s e  of  th o  n o n r e s i d e n t s  e m p l o y e d  o n  t h e  job.

17. T h e  D e p a r t m e n t  of  L a b o r ,  i n  t h o  O c t o b e r  12,

1 30 3,  l e t t e r  t o  p l a i n t i f f ' s  e m p l o y e r ,  g a v e  i t  s e v e n  d a y s

f r o m  t h e  r e c e i p t  o f  t h a t  l e t t e r  t o  c o m a  i n c o m p l i a n c e  w i t h  

A. s . 3 6 , 1 0 . 0 1 0  o r  f u n d s  s u p p o r t i n g  t h e  p r o j e c t  w o u l d  be w i t h -
I ̂ i •

b a l d .

10. O n  O c t o b e r  17, 1 9 0 3 ,  t h e  p l a i n t i f f ' s  e m p l o y e r

i n f o r m e d  the S t a t e  D e p a r t m e n t  o f  L a b o r  t h a t  i t w o u l d  c o m e  

i n t o  c o m p l i a n c e  w i t h  A.S. 3 6 . 1 0 . 0 1 0  b y  l a y i n g  o f f  n o n r e a i d e n t n ,

19. T h e  p l a i n t i f f  r e c e i v e d  h i s  t a r m i n a t H o n  nnl-i rp



t h e  p l a i n t i f f  w a s  p a r f o r m i n g  p r i o r  to Mi n  t e r m i n a t i o n .

21. R e g a n  S t e e l  (• S u p p l y '  n w o r k  ori th e  N o r t h  P o l e  

n i g h  S c h o o l  c o n s t r u c t i o n  p r o j e c t  c o n t i n u e d  a f t e r  t h e  p l a i n­

t i f f ' s  t e r m i n a t i o n .

22. r i a i n t i f f  was t e r m i n a t e d  b e c a u s e  of hie 

'n o n r e s i d e n c y .

23. T u r m i n a t i o n  of p l a i n t i f f ' a  e m p l o y m e n t  w i t h  

R e g a n  S t o e l  6 S u p p l y  C o m p a n y  w a 3  t h e  r e s u l t  of t h e  e n f o r c e m e n t  

O f  A . S. 3 G . 1 U . 0 1 U .

24. S i n c e  the  p l a i n t i f f ' s  t e r m i n a t i o n  by R e g a n

S t o o l  & S u p p l y  C o m p a n y  at the N o r t h  P o l o  H i g h  S c h o o l  c o n s t r u c­

t i o n  p r o j e c t ,  t h e  p l a i n t i f f  h a s  s o u g h t  w o r k  in  the  S t a t e
*

o f  A l a s k a  in t h e  conotrucfcion i n d u s t r y  b y  p l a c i n g  his n a m e

u p o n  I r o n w o r k e r a  L o c a l  7 5 1 ’s o u t - o f - w o r k  l i s t  a n d  g o i ng  to 

t h e  u n i o n  h a l l  e v e r y  d a y  to s e a r c h  f o r  w o r k .

25. It io l i k e l y  t h a t  b u t  f o r  e n f o r c e m e n t  of A.S.

3 6 . 1 0 . 0 1 0 ,  p l a i n t i f f ,  b e c a u s e  o f h i s  w o r k  e x p e r i e n c e ,  w o u l d  

b e e m p l o y e d  w i t h i n  th e  S t a t e  of A l a s k a .

26. B e t w e e n  Ap ril , 1 9 8 0 ,  a n d  J u l y ,  1 9 8 2 ,  t h o  p o p u l a­

t i o n  of A l a s k a  h a s  g r o w n  by n e a r l y  f i f t e e n  p e r c e n t  <15%).

27. T h e  p o p u l a t i o n  o f  A l a s k a  h a s  i n c r e a s e d  i n  

t h e  r e o o n t  p a s t  m o r e  r a p i d l y  t h a n  a t a n y  o t h e r  t i m e  in it s 

h i s t o r y ,  a n d  t he  S t a t e  is g r o w i n g  m o r e  r a p i d l y  t h a n  o t h e r  

D t n t e s  i n  th e  u n i o n .

20, P r o p e r t y  v a l u e s  i n A l a s k a  h a v e  b e e n  i n c r e a s i n g

o v e r  t h e  l a s t  f i v e  ye a rs .

29, A l a s k a  ia no t a d e p r e s s e d  a r e a  ao th at  t o m

ia u s e d  in th e  e c o n o m i c s  p r o f e s s i o n .

30, A l l  s e o t o r a  of t h e  A l a B k a  e c o n o m y  a r e  e x p a n d i n g  

a n d  A l a s k a  ha s  e x p e r i e n c e d  v e r y  r a p i d  e c o n o m i c  g r o w t h  B i n c e
i.

19 0 0 .

31, E m p l o y m e n t  in A l a s k a  in 1 9 0 3  w a s  at  r e c o r d  

l e v e l s ,  a n d  the r a t e  of i n c r e a s e  w a o  the b e s t  s i n c e  the d a y s  

on t h e  A l a s k a  P i p e l i n e  in 1 9 7 4 - 1 9 7 5 .



g r e a t e s t  i m p a c t  a n  t h e  A l a u k a  e c o n o m y  r.iinee tho A l a n k a  P i p e l i n e  

y c n r a .
l

33. T h e  c o n s t r u c t i o n  i n d u s t r y  in A l a s k a  w a s  e x c e p­

t i o n a l l y  o t r o n g  in b o t h  the p u b l i c  a n d  p r i v a t o  s e c t o r g  d u r i n g  

1983.

34. C o n s t r u c t i o n  a c t i v i t y  in t h e  S t a t e  of A l a s k a  

i n  19 G 4 is u n l i k e l y  t o  r e a c h  t h e  l e v e l s  of 1 9 0 3  , b u t  no p r e c i p­

i t o u s  d e c l i n e  is e x p e c t e d ,

35. M u m e r o u e  f a c t o r s  d e t e r m i n e  e c o n o m i c  c o n d i t i o n s ,  

i n c l u d i n g  u n e m p l o y m e n t ,  in the c o n s t r u c t i o n  i n d u s t r y  in the 

S t a t e  o £  A l a s k a ,

36. T h e  m a j o r  f a c t o r  a f f e c t i n g  t h e  l e v e l  of e m p l o y -  

m e n t  in A l a s k a  i n t h e  c o n s t r u c t i o n  i n d u s t r y  is c l i m a t i c  c h a n g e s  

a s  a r e s u l t  of  e x t r e m a  t e m p e r a t u r e  d i f f e r e n t i a l o  in th e w i n t e r  

a n d  s u m m e r  m o n t h s .  C o n s t r u c t i o n  d e c l i n e s  to (subst an tia lly  

l o w e r  l e v e l s  d u r i n g  t h e  w i n t e r  m o n t h s ,  a n d  i n c r e a s e s ,  p a a k i n g  

o u t  in A u g u s t  a n d  S e p t e m b e r ,  d u r i n g  t h e  l a t t e r  s u m m e r  m o n t h s .  

D u r i n g  t h e  p e a k  p e r i o d s  of c o n s t r u c t i o n  a c t i v i t y ,  the  o t a t o  

e x p e r i e n c e s  its l o w e s t  r a t e  of u n e m p l o y m e n t .

37. T h e  e x p e n d i t u r e  of s t a t e  f u n d s  a r e  a m a j o r  

f a c t o r  e f f e c t i n g  t h e  l e v e l  o f  e m p l o y m e n t  i n  A l a s k a  g e n e r a l l y ,  

a n d  t h e  c o n s t r u c t i o n  i n d u s t r y  i n p a r t i c u l a r .  T h e  s t a t e  e x p e n d­

i t u r e  f o r  p u b l i c  w o r k B  p r o j e c t s  e c c o u n t e  f o r  a p p r o x i m a t e l y  

s i x t y  t o  s e v e n t y  p e r c e n t  (60% to 70%) o r  m o r e  of  t h e  t o t a l

a n n u a l  c o n s t r u c t i o n  d o l l a r  o u t l a y  w i t h i n  t h e  s t a t e .

3B. P r i v a t e  i n v e g t m o n t  ha s  a l e s s o r  e f f e c t  on

t h e  l e v e l  of c o n s t r u c t i o n  a c t i v i t y  f r o m  y e a r  to y e a r  i n  the 

S t a t e  of  A l a s k a ,  a n d  s u c h  e f f e c t ,  f r o m  t i m e  t o  time, is 

a f f e c t e d  b y  i n t e r e s t  ra t e s ,

39, U n e m p l o y m e n t  is s u b s t a n t i a l l y  g r e a t e r  in  the 

r u r a l  a r e a g  t h a n  in  t h e  u r b a n  ar e a s .  T h e  u n e m p l o y m e n t  r a t e

in A n c h o r a g e  is  l e n g  t h a n  t h e n a t i o n a l  a v e r a g e ,  w h i l e  in 

t h e  r u r a l  a r e a s ,  i t  is g r e a t e r  t h a n  t h e  n a t i o n a l  a v e r a g e

a n d g r e a t e r  t h a n  t h e  a v e r a g e  w i t h i n  th e S t a t e  of A l a G k a .



<4x. iturui a j l u s k u i i u  j.u c k  cue t r a i n i n g  t h a t  u r b a n  

A l a s k a n s  h a v e  a c c e s s  ho in c o n s t r u c t i o n  w o r k .

42. I n - m i g r a t i o n  in th e S t a t e  of A l a s k a  is a f a c t o r  

a f f e c t i n g  u n e m p l o y m e n t  in t h e  c o n s t r u c t i o n  i n d u o t r y  in A l a s k a .
i

43. A l a G k a  h a s t h e  g r e a t e s t  p r o p o r t i o n  of o u t - o f -  

s t a t e  u n e m p l o y m e n t  b e n e f i t  p a y m e n t s  ( i n t e r s t a t e  c l a i m s ) .  

A l a s k a  i3 a l s o  c l o s e  to t h e  t o p  o f  a l l  s t a t e s  in t he  d o l l a r  

v a l u e  of  i n t e r s t a t e  c l a i m s .

44. T h e r a  is n o  e v i d e n c e  in the  r e c o r d  to e s t a b l i s h  

w h a t  p a r c o n t  of t ha  i n t e r s t a t e  c l a i m s  a r e  b e i n g  p a i d  to  n o n­

r e s i d e n t s  as o p p o s e d  t o  r e s i d e n t s  w h o  v a c a t i o n  o r  r e s i d e  

o u t s i d e  th e  s t a t e  d u r i n g  t h e  w i n t e r  m o n t h s .  It  is cl ea r,  

h o w e v e r ,  f r o m  t h e  r e c o r d  t h a t  i n t e r s t a t e  c l a i m s  a r e  ih-.de 

p r e d o m i n a n t l y  d u r i n g  t h e  w i n t e r  m o n t h s ,  d u r i n g  w h i c h  t i m e  

c o n s t r u c t i o n  a c t i v i t y  lias d i m i n i s h e d  b e c a u s e  o f t h e  c l i m a t i c  

c h a n g e .

/  R e a s o n a b l e  i n f e r e n c e s  f r o m  t h e  e v i d e n c e  s u p p o r t

a f i n d i n g  t h a t  m o s t  of the job  s e e k e i G  c o m i n g  to  A l a s k a  i n t e n d

to b e c o m e  r e s i d e n t s  u p o n  t h e i r  e n t r y  i n t o  t h e  st a t e ,  th u s

c o n t r i b u t i n g  to t h e  r a p i d  p o p u l a t i o n  g r o w t h  w i t h i n  the  st at e.

T h e r e  io n o t  s u f f i c i e n t  e v i d e n c e  to s u p p o r t  

a f i n d i n g  t h a t  no nr es i d e n t ,  c o n s t r u c t i o n  w o r k e r s  a r e  a p e c u l i a r  

s o u r c n  of u n e m p l o y m e n t  in t h e  c o n s t r u c t i o n  i n d u s t r y  in A l a s k a  

a n y  m o r e  t h a n  t h e y  w o u l d  b e  i n a n y  o t h e r  s t a t e .  T h e  o n l y  

i n f e r e n c e  t h a t  c a n  b e  d r a w n  f r o m  t h e  r e c o r d  is t h a t  n o n r e s i d e n t  

c o n s t r u c t i o n  w o r k e r s  c o m e  to A l a s k a  t o  w o r k  d u r i n g  p e a k  

c o n s t r u c t i o n  p e r i o d s  of t i m e,  d u r i n g  w h i c h  t h e r e  a r e  m o r e  

jobs a v a i l a b l e  a n d  l o s s  un'oinploymant r e s u l t i n g .

C O N C L U S I O N S  U F  L A W

1. T h i s  C o u r t  h a s  j u r i s d i c t i o n  of t h e  p a r t i o s

an d the s u b j e c t  m a t t e r  of t h e  p r o c e e d i n g s .

2. A t  a l l  t i m e s  a p p l i c a b l e  t o t h i s  p r o c e e d i n g ,  

t h e  p l a i n t i f f  d i d  n o t  q u a l i f y  f g r  t h e  e m p l o y m e n t  p r a f e r e n c e  

p r o v i d e d  b y  A . S.  3 6 . 1 U . U 1 U ,  s i n c e  at the t i m e  of 

d i s c r i m i n a t i o n ,  ho w a s  n n o n r e s i d e n t  o f th e



5. A . G .  3 6 . 1 0 . 0 1 0  d r a w s  a d i o t i n c t i o n  b u 3 o d  u p o n

s t a t e  c i t i z e n s h i p .  ; • \

6. A. 6. 3 6 , 1 0 , 0 1 0  o n  i t s  fa ce  a n d  in ita

a p p l i c a t i o n  v i o l a t e s  t h e  P r i v i l e g e s  a n d  I m m u n i t i e s  C l a u c e

of A r t i c l e  IV of t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .
i

7. T h e  r i g h t  to o b t a i n  e m p l o y m e n t  in an y  s t a t e

io a f u n d a m e n t a l  r i g h t  a n d  is a p r i v i l e g e  w h i c h  s h a l l  be

i m m u n e  f r o m  =»~y b u r d e n  u n l e s s  th e S t a t s  of A l a s k a  c a n  sh ow

a l e g i t i m a t e  p u r p o s e  f o r  s u c h  b u r d e n .  In t h i s  cate, the

3 t a t e  has f a i l e d  t o e s t a b l i s h  b y a p r e p o n d e r a n c e  of th e

e v i d e n c e  s u c h  a l e g i t i m a t e  p u r p o s e .

to  p r o v e  b y  a p r e p o n d e r a n c e  o f  t he  e v i d e n c e  t h a t  n o n r e s i d e n t  

c o n s t r u c t i o n  w o r k e r s  c o n s t i t u t e  a p e c u l i a r  o o u r c e  o f  

u n e m p l o y m e n t  in t h e  S t a t e  of  A l a s k a .

t h e  S t a t e  cf A l a s k a  a r e  t h e  e x t r e m e  c l i m a t i c  c o n d i t i o n s /  

the  c h a n g e  in t h e  l e g i s l a t i v e  a p p r o p r i a t i o n  for p u b l i c  w o r k s  

c o n s t r u c t i o n  p r o j e c t s ,  t h e  e x t r e m e  r a p i d  g r o w t h  of p o p u l a t i o n  

e x p e r i e n c e d  by A l a s k a /  a n d  t h e  w i l d l y  f l u c t u a t i n g  i n t e r e s t  

r a t e s  w h i c h  h a v e  a d i r e c t  e f f e c t  on  t ho  p r i v a t e  s e c t o r  

construcrtion a p e n d i n g .

d e m o n s t r a t e  t h a t  A l a s k a ' s  u n e m p l o y m e n t  r a t e  h a s  i n c r e a s e d

a t  g r a t e  l e s s e r  t h a n  t h e  n a t i o n w i d e  a v e r a g e .  W h e r e a s  A l a s k a ' s

u n e m p l o y m e n t  r a t e  s e v e r a l  y e a r s  w a s  s u b o t a n t i a l l y  g r e a t e r  

t h a n  t h e  n a t i o n w i d e  rate'/ it  n o w  s t a n d s  m u c h  c l o s e r  t o  the 

n a t i o n a l  a v e r a g e ,  f u r t h e r  s u p p o r t i n g  the c o n c l u s i o n  ..that 

n o n r e s i d e n t  e m p l o y m e n t  is n o t  ' a s e r i o u s  f a c t o r  in the

u n e m p l o y m e n t  r a t e  i n  A l a s k a .  •* '

s u b s t a n t i a l  r e a s o n  to  d i s c r i m i n a t e  a g a i n s t  e m p l o y m e n t  of

T h e  d e f e n d a n t s  '-.and i n t e r v e n e r  h a v e  f a i l e d

9, S e r i o u s  f a c t o r g  a f f e c t i n g  u n e m p l o y m e n t  w i t h i n

S t a t i s t i c s  o v e r  t h e  I n B t  s e v e r a l  y e a r s



12. A ,S » 3 G . 1 0 , 0 1 0  p r o v i d e d  t h a t  n i n e t y  to n i n e t y -

f i v e  p e r c e n t  of A l a s k a  r e s i d e n t s  s h a l l  be e m p l o y e d  on. m u n i c i p a l  

p u b l i c  w o r k s  c o n s t r u c t i o n  p r o j e c t s  w h e r e  t h e y  a r e  a v a i l a b l e  

a n d  * q u a l i f i e d .  ' ■

13. A. S. 3 G . 1 0 . 0 1 0  r o q u i r e s  t h a t  n i n e t y  to n i n e t y -

f i v e  p e r c e n t  of t h e  w o r k e r s  o n a s t a t e - f u n d e d  c o n s t r u c t i o n  

p r o j e c t /  an a c r a f t  by c r a f t  b a s i 3 ,  3 l m l l  be A l a s k a  s t a t e

r e s i d e n t s  w h o r e  t h e y  are  a v a i l a b l e  a n d  q u a l i f i e d .

14. T h e  S t a t e  an d  i n t e r v e n e r  h a v e  f a i l e d  to p r o v e  

by  a p r e p o n d e r a n c e  of t h e  e v i d e n c e  t h a t  t h o  p r e f e r e n c e  g r a n t e d  

A l a s k a  r e s i d e n t s  is c l o 3 e l y  t a i l o r e d  to  a l l e v i a t e  u n e m p l o y­

m e n t  in t h e  c o n s t r u c t i o n  i n d u s t r y  in t h e  S t a t a  o f  A l a s k a .  .

I T  15 O R D E R E D  t h a t  p l a i n t i f f  s h a l l  f i l o  a n d  s e r v e  

a p r o p o s e d  P a r t i a l  J u d g m e n t  c o n s i s t e n t  w i t h  t h e s e  P i n d i u g a  

Of F a c t  a n d  C o n c l u s i o n s  of Law.

D a t e d  u t  A n c h o r a g e ,  A l a s k a ,  t h i s  I X  'j d a y  of
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D e a r  C h a i r m a n  N av ar re:

T h e F a i r b a n k s  C e n t r a l  L a b o r  C o u n c i l  s u p p o r t s  a n d e n d o r s e s  p a s s a g e  
of H o u s e  B i l l s  294 a n d  295.

The  l a n g u a g e  of  H.B. 2 9 4 is t e s t i m o n y  to the n e e d  for this  l e g i s­
lat i o n  in i t s e l f  a n d  do e s so as w e l l  as I can.

I u r g e  y o u  to s c h e d u l e  t h e s e  b i l l s  for h e a r i n g  as s o o n  as pos si bl e.
W e  feel it is i m p o r t a n t  th at  t h e y  p a s s  this  session.

T h e r e  is n o d o ub t in m y  m i n d  th at  p a s s a g e  o f  b o t h  into  l a w  w i l l  h a v e  
a p r o f o u n d  e f f e c t  on th e  e c o n o m y  of A l a s k a  a n d  is of  g r e a t  i m p o r t a n c e  
to b u s i n e s s  a n d  l a b o r  alike.

P r i o r  to th e i n t r o d u c t i o n  o f  H.B. 295, the  C e n t r a l  L a b o r  C o u n c i l  h ad  
c o n t r a c t e d  w i t h  an e c o n o m i s t  to d e v e l o p  a p r o p o s a l  for  j u s t  that 
sort of  study.

Mr. B e a s l e y  f i n i s h e d  hi s p r o p o s a l  a n d  p r e s e n t e d  it to m e  M a r c h  15, 
the same da y  H.B. 294 a nd  295 w e r e  i n t r o d u c e d .

Our  e f f o r t s  b e g a n  b e f o r e  th e a n n o u n c e m e n t  o f  the  " W y o m i n g  D e c i s i o n "  
w h i c h  m a k e s  s u c c e s s  m o r e  l i k e l y  now.

T h e  F a i r b a n k s  N o r t h  St a r B o r o u g h  C o m m u n i t y  R e s e a r c h  C e n t e r  has b e e n  
i n v o l v e d  w i t h  Mr, B e a s l e y  in d e v e l o p i n g  a n  a p p r o a c h  to s t u d y  n o n ­
r e s i d e n c y  h i r e  a n d  r e l a t e d  d o l l a r  drain. T h e  R e s e a r c h  C e n t e r  i n d i c a t e d  
a w i l l i n g n e s s  to do su c h a study, u s i n g  Mr. Be as le y,  s h o u l d  the f u n d­

ing b e  ava il ab le .

Our o r i g i n a l  idea w a s  a s t u d y  i n v o l v i n g  the  G r e a t e r  F a i r b a n k s  Area. 
Then, if su c c e s s f u l ,  the  s t u d y  c o u l d  b e u s e d  as a m o d e l  a n d  u s e d



a g a i n  in the S o u t h  C e n t r a l  A r e a  a n d  a g a i n  in th e  S o u t he as t.  This  
w o u l d  in e f f e c t  p r o v i d e  a s t a t e w i d e  study.

W e  t h i n k  Mr. B e a s l e y ' s  p r o p o s a l  to u s e  an e c o n o m i c  m o d e l  t r a d i t i o n a l l y  
a p p l i e d  to i n t e r n a t i o n a l  t r a d e  is s o u n d  a n d  a p p l i c a b l e  to o u r  A l a s k a  
si tu at io n.  A  r e g i o n a l  a p p r o a c h  m a y  al so  b e  b e n e f i c i a l .  O f  c o u r s e  the 
s t u d y  w i l l  be  n e c e s s a r y  to s u p p o r t  l e g i s l a t i v e  f i n d i n g s  of  fact a n d  
b e  of f u r t h e r  u s e  in e d u c a t i n g  al l A l a s k a n s  r e g a r d i n g  the i m p a c t  of 
n o n r e s i d e n t  w o r k er s.

W e  a s k  th at  ou r  p r o p o s a l  b e  g i v e n  c o n s i d e r a t i o n  a n d  I r e q u e s t  that 
y o u  e n t e r  thi s l e t t e r  into th e r e c o r d  for b o t h  bills.

Rep. M i k e  N a v a r r e
M a r c h  18, 1 9 8 5
P a g e  2

Si nc er el y,

Fbks. C e n t r a l  L a b o r  C o u n c i l

BH: jb
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Y o u  h a v e  a s k e d  for a b i l l  p r o v i d i n g  for the s t r o n g e s t  A l a s k a  
r e s i d e n t  h i r e  p e r m i s s i b l e  u n d e r  the c o n s ti tu ti on , a n d  to 
a p p l y  that law  to p u b l i c  and, if po ssi ble , p r i v a t e  e m p l o y­
ees. G i v e n  the p r e s e n t  st ate of the law, it is not  p o s s i b l e  
to d r af t a b i l l  that  w o u l d  w i t h s t a n d  c o n s t i t u t i o n a l  s c r u t i n y  
w i t h o u t  s p e c i f i c  i n f o r m a t i o n  a b o u t  the p a r t i c u l a r  h a r m  that 
o u t - o f - s t a t e  e m p l o y e e s  cr eate for A l a s k a  r e s i d e n t s  and a 
close c o n n e c t i o n  b e t w e e n  the d e m o n s t r a t e d  h a r m  and the 
r e m e d y  c r e a t e d  in the bill.

A l a s k a  c u r r e n t l y  has a str on g local p r e f e r e n c e  la w for state 
f un d e d  c o n s t r u c t i o n  pr oje ct s . A S 3 6 . 1 0 . 0 1 0  p r o v i d e s  in part

(a) In the p e r f o r m a n c e  of c o n t r a c t s  let by a m u n i c­
ip a l i t y  for c o n s t r u c t i o n  . . .  95 p e r c e n t  r e s i d e n t s  
shall be e m p l o y e d  w h e r e  th e y are a v a i l a b l e  a n d  q u a l­
ified. If 10 or f ew er  p e r s o n s  are e m p l o y e d  u n d e r  the 
con tract, then 90 p e r c e n t  r e s i d e n t s  shall be e m p l o y e d  
w h e r e  t h e y  are a v a i l a b l e  and qu al ifi ed . In all cases 
of p u b l i c  w o r k s  pro jec ts , p r e f e r e n c e  s hal l be g i v e n  to 
r e s i d e n t s .

(b) W h e n  a c o n s t r u c t i o n  p r o j e c t  is p a r t l y  or w h o l l y  
f un d e d  b y  st at e m o n e y  and  the s t a t e  . . .  is a 
s i g n a t o r y  to the c o n s t r u c t i o n  contract, the co nt ra ct  
s h al l r e q u i r e  that the w o r k e r  h o u rs  on a c r a f t - b v - c r a f t  
b a si s sh all be  p e r f o r m e d  at le as t 95 p e r c e n t  by  b o n a  
fide  st ate  re si de nt s.  If 10 or f e w e r  p e r s o n s  are 
e m p l o y e d  u n d e r  the contract, then 90 p e r c e n t  r es id e n t s  
shall be e m p l o y e d  w h e r e  they are a v a i l a b l e  and  q u a l­
ified.

— a i n -m p w a a nw a g a W TOma n g a B g g —
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The  s t a t u t e  as it n o w  re ads c o u ld  be s u bj ec t to c o n s t i t u­
tiona l c h a l l e n g e  u n d e r  the P r i v i l e g e s  an d I m m u n i t i e s  clause 
a n d  a st r o n g  s h o w i n g  w o u l d  be r e q u i r e d  to s up po rt  it.

Tw o r e c e n t  cases of the U n i t e d  States Su p r e m e  Co urt ha v e  
e x a m i n e d  local h i r e  laws. In W h i t e  v. M a s s a c h u s e t t s  Co u n c i l  
of C o n s t r u c t i o n  E m p l o y e e s , 460 U.S. 204, 75 L.Ed. 2d i
(1983), the C o u r t  h e l d  that the Ci t y of B o s t o n ' s  r e s i d e n t  
w o r k  fo rce  p r e f e r e n c e  (requiring e m p l o y m e n t  of at l e ast  50 
p e r c e n t  b o n a  fide  r e s i d e n t s  of B o s t o n  on c o n s t r u c t i o n  p r o­
jec ts f u n d e d  in w h o l e  or in pa r t by  the city) did no t  
v i o l a t e  the C o m m e r c e  Cla us e of the U.S. Co ns t i t u t i o n .  The 
c ou rt r e a s o n e d  that  B o s t o n  was  a m a r k e t  p a r t i c i p a n t  r a t h e r  
than  a m a r k e t  re g u l a t o r ,  e n t i t l e d  to f a v or  its own c it iz ens  
o v e r  ot he rs  w h i l e  a c t i n g  in a p r o p r i e t a r y  mann er.  The court 
n o t e d  tha t the r e c o r d  did not s up po rt  a f i nd in g tha t the 
p r e f e r e n c e  w o u l d  h a v e  a " s i g n i f i c a n t  i mp act " on firms 
e m p l o y i n g  o u t - o f - s t a t e  resi de nts .

U n d e r  W h i t e , A l a s k a  ca n favor its own ci t iz en s w h i l e  ac ti n g  
as a m a r k e t  p a r t i c i p a n t  w i t h o u t  v i o l a t i n g  the C o m m e r c e  
Clause. M e a s u r e s  th at  r e a u i r e d  ot her s to f avo r A l a s k a n s  
over  o u t - o f - s t a t e  r e s i d e n t s  w o u l d  be su b j e c t  to C o m m e r c e  
Cl a u s e  and P r i v i l e g e s  and I m m u ni ti es  pr oh i b i t i o n s .  W h i t e  
and H i c k l i n  v. O r b e c k , 437 U.S. 518 (1978).

Ho wev er,  in a l at er  case, U n i t e d  B u i l d i n e  and  C o n s t r u c t i o n  
T r a d e s  C o u n c i l  v. C a m d e n , i0^ S.Ct. i 0 2 0 j 79 L.Ed. 2d 249 
( 1984), the C o u r t  e x a m i n e d  a si m i l a r  o r d i n a n c e  and f o un d  
that the o r d i n a n c e  a p p e a r e d  to v i o l a t e  the P r i v i l e g e s  and 
I m m u n i t i e s  cl a u se  of the U.S. C o n s t it ut io n.  The d i s t i n c t i o n  
b e t w e e n  m a r k e t  p a r t i c i p a n t  and m a r k e t  r e g u l a t o r  that the 
c ou rt r e l i e d  on in W h i t e did n o t  d is po se  of the P r i v i l e g e s  
and I m m u n i t i e s  issue. T h e  cla us e imposes a ' d i r e c t  r e s t r a i n t  
on st ate  a c t i o n  in the i n te re s ts  of i n t e r s t a t e  harmony.
The C o u r t  n o t e d  th a t a state m a y  d i s c r i m i n a t e

a g a i n s t  c i t i z e n s  of  o th er states w h e r e  there is a 
" s u b s t a n t i a l  r e a s o n "  for the d i f f e r e n c e  in treatment. 
"The i n q u i r y  in e a c h  case m u s t  be c o n c e r n e d  w i t h  
w h e t h e r  su ch  r e a s o n s  do exist and w h e t h e r  the de g r e e  of 
d i s c r i m i n a t i o n  b e a r s  a cl ose r e l a t i o n  to them." As 
p a r t  of any  j u s t i f i c a t i o n  o f f e r e d  for the d i s c r i m i n a­
tory  law, n o n r e s i d e n t s  m u s t  be s o m e h o w  s h o wn  to 
" c o n s t i t u t e  a p e c u l i a r  so urc e of the ev il  at w h i c h  the 
s ta tu te  is a im e d . "
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U n i t e d  Bl ag  & C o n s t r u c t i o n , 52 L W  at 4191, c i t a t i o n s  o m i t­
ted"! The r e c o r d  in the case wa s i n s u f f i c i e n t  to d e t e r m i n e  
w h e t h e r  t her e wa s j u s t i f i c a t i o n  for the d i s c r i m i n a t i o n ,  
si nce the case was  h e a r d  i n i t i a l l y  b 3/ the N e w  J e r s e y  s jp rem e 
co ur t w i t h o u t  a trial. The Co ur t r e m a n d e d  the case to the 
st ate c o u r t  to p e r m i t  C a m d e n  to a t t e m p t  to j u s t i f y  the d i s­
c r i m i n a t i o n  a ga in st  c i t i z e n s  of o t h e r ' s t a t e s .

The S e v e n t h  C i r c u i t  C o u r t  of A p p e a l s  c o n s i d e r e d  b o t h  W h i t e  
and U n i t e d  B l d g  & C o n s t r u c t i o n  w h e n  it o v e r t u r n e d  an 
Il l in oi s p r e r e r e n c e  law as v i o l a t i n g  the P r i v i l e g e s  and 
I m m u n i t i e s  clause. W.C.H. W i n d o w  v. B e r n a r d ! , 730 F. 2d  486
(1984). The court n o t e d  that Il li no is  had o f f e r e d  no 
e v i d e n c e  of the b e n e f i t s  of a r e s i d e n t s - p r e f e r e n c e  law in 
d e a l i n g  w i t h  a p r o b l e m  c r ea t ed  by  n o n r e s i d e n t s  an d s u g g e s t e d  
the k i n d  of e v i d e n c e  n e e d e d  to m e e t  a c h a l l e n g e  u n d e r  the 
P r i v i l e g e s  and  I m m u n i t i e s  clause.

W e  are n o t  told the u n e m p l o y m e n t  r a t e  in Illinois' 
c o n s t r u c t i o n  industry, w h a t  such u n e m p l o y m e n t  costs the 
state, w h e t h e r  it w o u l d  be s i g n i f i c a n t l y  i n c r e a s e d  by 
t h r o w i n g  op en  p u b l i c  c o n s t r u c t i o n  p r o j e c t s  to n o n­
re s i d e n t s  (which m i g h t  just  cause a r e s h u f f l i n g  of jobs 
b e t w e e n  p u b l i c  an d  p r i v a t e  pro je ct s) , and w h e t h e r  the 
costs -- if an y -- to I l l in oi s of a l l o w i n g  n o n r e s i d e n t  
la bo r on such p ro je c t s ,  costs in h i g h e r  u n e m p l o y m e n t  or 
w e l f a r e  b e n e f i t s  p a i d  u n e m p l o y e d  c o n s t r u c t i o n  w o r k e r s  
or t h e i r  fam ilies, are li k el y to e x c e e d  an y  cost  s a v­
ings in p u b l i c  c o n s t r u c t i o n  f r o m  h i r i n g  n o n r e s i d e n t  
w o r k e r s .

If I m a y  »e «f f u r t h e r  as sis t an ce , p l e a s e  advise.

T I C : sjV
j n / » ? 5
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lion of lliu questionnaire system), wo 
:>liuiilil ojil for die interpretation that effec­
tuates tlio |ilain Congressional intent. Anil 
lliorc aro clear expressions of Cnugrcssiim- 
al eiiiiiniitment lo raiulsm sidivtiim. Wo 
should thus ih'i'iilo what constitutes a sub- 
M.mtial failure lo comply with the Act in 
light of Iho overall I’ungtossiomil purpose 
of randomness. Tho majorily ignores dial 
purpose, sweeping il unih'r Iho run liy 
characterizing any atli'nliou to ijiii'slinii- 
nairc riTurn as "conscription." Congress 
may nut have intomloil a generally appliva- 
hlo system of "conscription." Hot f*ivcn 
tho repeated roforoiiocs in Iho legislative 
history to tho goal of "ramlom si-leeiioii" 
tln-ro is no ilouht that Congress iuloniloil 
Milne reaction liy the cleric to a response 
rale as extremely low as that aliened in 
this case.

The majority's references to liometz' 
sixth amendment rights are mystifying and 
lead away from the central problem of Com 
nressional intent, ‘t his court has ucknowl- 
edni'd that the Act may require a more 
perfect cross section Ilian the constitution. 
See I 'h ih il S ta les r. /let linger, 172 F.2d 
a 10, ati.'i (7th fir.1!)72), m l .  itrnieil. III) 

US. !i7u. iia se t. m a. an cc .i.j.i 7ot»
(11)74). Whatever the relationship between 
the sixth amendment and the Act, Gomel/, 
has nut made a sixth amendment claim and 
the majority's discussion uf the amendment 
serves merely lo confuse.* Certainly the 
majority does not believe that Congress 
lacks power to prescribe jury selection 
st uolanls mure rigorous than the minimum 
intended by die framers.

in summary, I do not think that any level 
of nonresponse constitutes a p e r sc viola­
tion of the Ait, hut a 7(W nonresponse 
coupled with a showing of substantial tin- 
representativeness oi the jury panel would 
so far depart from the principles of the 
Jury Selection and Service Act that a viola­
tion would lie shown. The only tliini: that 
is before us now is whether a hearing 
should lie provided in which the defendant
J-. In Ins nqilv In ii I. (iiimi'l/ spit llli ally ill-.li\tmiH .my siiill .muminimi Imms In lov ili.il 'liOKC In llie jiny limit .mil mliii/ul die piiiiii-

would have the burden of showing the sec. 
ond prong of die requirements for a viola 
lion—siihstaiili.il unreprescntaliveiiess of 
llie resulting panel in a ctignizahlc caltgu- 
ry. This seems to me to he a miminah.t 
view of our obligations to enforce die Jury 
Selection ami Service Act.

For these reasons, I respectfully dixo-nt 
with respect to the claim based on nonre­
sponse to questionnaires.
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Rehearing Co Unnc May Ii, 1DHI
Director of Illinois Department of I-*' 

bor appealed from a decisi< n of the United 
Stales District ('curl for the Central Dis­
trict of Illinois, Michael M. Milan, J., enjoin­
ing him front enforcing Illinois' preference 
law. The Court of Appeals, Posncr, Circuit 
Judge, held that; (I) District Court was nut 
required to abstain in favor of stale court; 
(2) Illinois priTcrcncc law violated cum- 
meree clause; (•'!) law was printa facie un­
lawful under privileges anil immunities 
clause; and (I) slate failed lo satisfy bur­
den of justifying law’s discrimination

iiu-iit for in tiig  iiiiiM iiuUm ul caw s in ri-sponw
In his slatunny aigiiilii'llts.

W.C.M. WINDOW CO.. INC. v. IICItNAKDI 1.H7
I,/ UU..7MK.M4II* IIMI)
»j»lr.it nonresidents under privileges and federal claim because tribunal has pecuni-

Tv'i...
,? knmunitics clause,

£ ' :  Affirmed.

i;!4. «• ■ •
l  Courts C-50S<7)

• 1 Under Y o u n g e r , federal district court
• . ttiy not enjoin stale criminal prosecution in 

civil rights suit, provided that plaintiff in 

toil can raise his federal claims in slate

1 ' eourt by w a y  of defense to prosecution. -12 

; US.C.A. 5 l'.iau.
t Courts *=5118(2)

Younger doctrine includes cases in 

which stale civil proceeding sought to lie 

rnjoimd in civil rights suit involves impor- 

U n i  Mate interests. 42 U.S.C.A. 5 IDS.*.
). Injunrtion C=>l, 85111

Injunction is extraordinary remedy, 

rarely available as matter of right and nev­

er more extraordinary than when, if grant­

ed, it would prevent government offieials 

fpun proceeding under statute founded on 

important stale interests against violator 

of statute.

4. Courts 05(1811I

Federal eourl injunction which, if 
grxnted, would prevent government offi­
cial* from proceeding under statute found­
ed on important state interests against vio­
lator of statute would offend comity and 
federalism.
&■ Injunction o t c

lajunctinn will not he issued w h e n  

plaintiff has adequate r e medy al law.

V r ’W '  "p' *• IfJuncliiin c=»io
j f’lninliff has "adequate remedy at 

' l,rcel"diiig issuance of iiijiiiicli.iu, 
V'<1 ^ ' tn Plmriliff can assert ground on which 
£iii\j. 8l‘eks injunetiun as defense to very pro- 
!;V;Yfading to which injunction would pul a 
•' * ■: •top.

See publication Words anil Phrases 
- *°r oilier juiliiial tonxleUtlions ami

ary interest in outeinne.
8. Adminiilralive l.nw and Procedure

Habeas Corpus o .'l exhaustion of remedies requirements 
in administrative and habeas corpus cases 
are satisfied when adverse precedent 
makes remedies futile as practical matter
to pursue.
'J. Constitutional Caw C=>207( I )

Privileges and immunities clause of 
Federal Constitution does not protect cor­
porations. U.S.C.A Const. Art. -I. § 2, el.
I.
II). Constitutional I .aw O207it>

Unincorporated association is not "citi­
zen" within meaning of privileges and ini- 

, niiinities clause. U.S.C.A. Const. Art I. 
*) 2. cl I; III S II.A. eh. HB, r ll»5; eh. .'IS, 
12-15; eh I2U. " 15- l.'illllall I).

e Court* ts>riUH(t)
•‘̂.Younger iloi.-irine is inapplieahle when 

It'fUte tribunal is deemed to have prejudged

II. CiMislituiinual l.aw c=i|^.,lii)
Under Illinois law, association may 

bring equity suit on basis that law violates 
its member's rights under privileges and 
inimumlii'S clause, oven though association 
has nn rights under clause. U.S.C.A 
Const. Art. I, 1 cl. I; III S.ll A. ch. Ho,
II 185; eh. 28. 5 2-15; eh. 120, 115- 
15t)lla)( l|.
12. Federal Courts c=|SCquities did not require district eourl 
to abstain in favor of slate court, in which 
suit was fileil on same day as federal civil 
rights actin'), mi challenge to Illinois pref­
erence law where state was not sufficiently 
exercised about contractors' apparent viola­
tions uf preference law to bring criminal or 
quasi criminal piiu-i-eding again, t them, 
policy underlying preference law was less 
central tu g. aU of stale government than 
pnilectiiig health, safety avitl morals of its 
population, contraeturs would have no prac­
tical remedy in stale courts if stale courts 
adhered to prior decision upholding prefer 
i-m-e law against identical challenge, and 
individual federal plaintiffs might have in­
state e-'iirt remedy at all fur violation ol 
...... a..i.,.s ami immunities clause C S C A
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Foust. Art. 1. 9 2, cl I; III.S.ll A. ch. 48, 
'U ’.'ll'J 271.
111. < jin<iiiiutinniil Law C--32

Commerce clause contain ■ implicit |«ro- 
hibilion, ctiAirccatjle Ity courts mllamt con­
gressional ad ion, of state's discriminating 
ajrmrtst or unduly burdening interstate 
commerce. U.S.C.A. Const. Art. I. 5 8, cl. 
:i.

11. C o m m e r c e  o-*5i

Stale may not erect a tariff wall jiro- 
lecling its industries front competition of 
industries in other States and in foreign 
countries merely lo promote economic wel­
fare of its own citizens. U.S.C.A. Const. 
Art. I, !i 8, cl. U.
15. Commerce C=f>l

Fact that stale's tariff tiiip'liL have only 
a small effect on interstate trade would not 
save it from invalidation under eummcrco 
clause. U.S.C.A. Const. Art. 1. 9 8, cl. II.
1C. Commerce o>82.23

If Illinois limited preference Jaw to 
construction project financed in whole or in 
part or administered hy state, law would 
not violate commerce clause. U.S.C.A. 
Const. Art. I, § 8, cl. 8.
17. Cmumcrre 0>H2.25

Where school board's window-roplace- 
ineiit project was not even partially fi­
nanced hy state or being administered hy 
state, school hoard was "market partici­
pant" and stale was "regulator" for pur­
pose of evaluating Illinois' preference law 
under commerce clause. III.S.ll.A. ch. 122, 
HU 17-11 to 17-18; U.S.C.A. Const. Art. 1, 
§ 8, el. 3.
18. Commerce

For purpose of evaluating stale law 
under commerce clause, any consideration 
of impact on interstate commerce is pre­
cluded until state is found to he regulator 
of rather than participant in market. U.S. 
C.A. Const. Art. 1, 9 8, cl. 3.
19. Federal Courts C=92f)

Summary affirmance dues not commit 
■Supreme Court to details of lower court’s 
opinion.

20. Commerce 0 5 1
Preferring welfare of residents lit that 

of nonresidents is not a good defou.se under 
commerce clause. U.S.C.A. Const. Art 1, 
§ 8. el. 3.
21. Commerce <^82.25

Illinois preference law, requiring that 
contractor on any public works project or 
improvement for state or any political sub­
division or other governmental unit employ 
only Illinois laborers unless contractor cer­
tifies that Illinois laborers either are not 
available or are incapable uf performing 
particular type of work involved, violated 
commerce clause. III.S.ll.A. ch. 38, 
till lUllo-8-3(u)(3). 11)1)5-9- 1(a)(3); ch. -18. 
Dll 21)11-27-1; -12 U.S.C.A. 9 1983; U.S. 
C.A. Const. Art. I, 5 8, cl. 3.
22. Constitutional l.aw C=1C(1)

Court should not decide constitutional 
question unnecessarily.
23. Federal Courts 0753

Although judgment would he the same 
whether Illinois preference law violated 
commerce clause, as found, or privileges 
and iimmmitic.-i clause, where ruling uu 
privileges and immunities issue might avoid 
necessity of remand should review of deci­
sion he sought and granted and Supreme 
Court disagree with Court of Appeals' in­
terpretation of commerce clause, ruling 
might also help Supreme Court to decide 
whether case merited further review, and 
commerce clause and privileges and immu­
nities clause were closely related in action, 
Court of Appeals would address privileges 
and immunities issue. II' j.ll.A. ch. 38, 
til 1005-8—11(a)(3), 1005*9-1 (a)(3); ch. 18. 
II 27-1; -12 U.S C.A. § 1983; U.S.C.A. Const. 
Art. 1, § 8, cl. 3; Art. 4, 9 2, cl. 1.
21, Constitutional Caw O207CJ)

I’.nldic Contracts 0 2
Illinois preference law, requiring that 

contractor on any public works project or 
improvement for state, political subdivision 
or other governmental unit empky only 
Illinois laborers unless contractor certifies 
that Illinois laborers either are not avai'a-

W.C.M. WINDOW CO., INC. v. IICItNAKDI IS!)
Cite »  7 ) 0  K 2 J U «  ( I SM )

Rome evidence in justification of it. II S 
C A. Const. Ail. 4. 9 2, cl. 1.

hie or are incapable of performing particu­
lar type of work involved, was prima facie 
unlawful under privileges and immunities 
clause. III.S.ll.A. ch. 38, III! |ll()r,-8-3|a)(3), 
1005 9-l(a)(3); ch, 48, II271; 42 U.S.C.A. 
9 1983; U.S.C.A. Const. Art. 4, 9 2, cl. 1.
25. Constitutional l.aw G=207( I )

Unqualified language of privileges and 
immunities clause permitting slates io keep 
out nunresid',"ts if they constitute a "pecu­
liar source of evil" permits state to keep 
out nonresidents who have been exposed to 
some comimiiiicahle disease of which stale 
is still substantially free. U.S.C.A. Const. 
Art. 4, 9 2, cl. 1.
20. Constitutional Law <2=207(1)

Under privileges and immunities 
clause, there must he some evidence of 
benefits of residedts preferonce law in deal­
ing with problem created hy nonresidents. 
U.S.C.A. Const. Art. 4, 9 2, cl. 1.
27. Statutes 0 2 82

"Evidence" in the technical legal sense 
is not essential when issue is not applica­
tion hut validity uf statute.
28. Constitutional Law C=>207(l)

Where Illinois, although having full op­
portunity in preliminary injunction proceed­
ing to pul into evidence facts justifying 
preference law, and although having access 
to data that might illuminate costs and 
benefits of law, failed to present any infor­
mation, statistical or otherwise, concerning 
benefit of law, slate failed to satisfy bur­
den of justifying law's discrimination 
against nonresidents under privileges and 
immunities clause. III.S.ll.A. ch. 38, 
1111101)5-8-3(a)(3), 1U05 9-l(:«)(3); ch. 48, 
1127-1; 42 U.S.C.A. 9 1983; U.S.C.A. Const. 
Art. 4, § 2, cl. 1.
29. Constitutional Lin.' c^lHtG)

Although burden of proving that state
statute violates privileges and immunities 
clause is on plaintiff, once In shows that 
statute discriminates exclusively against 
nonresidents in the pursuit of common call­
ings, state has burden of justifying discrim­
ination or, uL the very least, of producing

Patricia Itoson, Asst. Ally. (Jen.. Chica­
go, III., for dcfciidant-appcilaiit.

M. Harry Forman, St. lamia, Mo., for 
pkiintiffs-appellees.

Itefore PEI.L, CUDAHY and POS.S'KU. 
Circuit Judges.

POSE Ell, Circuit Judge.
E. AIh'ii Ih-rnardi, the director of the 

Illinois D."partmeut of Labor, appeals from 
a decision enjoining him from enforcing 
Illinois' Preference to Citizens on Public 
Works Projects Ad, III l!ev.Stat.1981, ch.
18. lit' 2(19-271. The Act (in paragraph 271) 
provides that the contractor on "any public 
works project or improvement for the State 
of Illinois or any political subdivision, mu­
nicipal corpora ion nr oilier governnieiilal 
unit thereof sin.'I employ only Illinois la­
borers on such project or improvement.” 
unless the contractor certifies, and I he con­
tracting officer finds, that Illinois laborers 
either "are mil available, or are incapable 
of performing the particular type of work- 
involved . . ."  Violation of llie preference 
law (as il is called) is a misdemeanor pun­
ishable by a maximum jail sentence of till 
days and a maximum fine of $5i)t). See
III.Kev.St.it. 1981, ch. 48, H 271; ch. 38, 
U  1(1115-8-3(11)13), 10(15-9-1(a)(3). Tlu- dis­
trict court held that the law violates both 
the privileges and iiiiuiuiiilics clause uf Ar­
ticle IV, section 2 uf the Constitution ("The 
Citizens of each State shall he entitled to 
all Privileges and Immunities of Citizens in 
the several Slates"), and the commerce 
clause of Article I. section 8 ("The Con­
gress shall have Power . . To regulate 
Commerce with foreign Nations, and 
aiming the several Slates, and with the 
Itnlinn Tribes").

The public school hoard of Deratur, Illi­
nois hired the W.C.M. Window Company, 
an Illinois corporation, to replace some win- 
ih us. W.C.M. subcontracted the work to 
Custom Contracting Company, an uniiinu' 
puralei association of Missouri residents
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On A|uil 12, IHH3, lli'iiiiti'ili brought suit in 
stale court against W.C.M. ;m«l Custom, 
:î kin|* dial they lie enjnin<-<l fimn violating 
llii' picTuri'lirc law. On (lie same day, 
W.C M , its president, and three individuals 
wlm are members of Custom Contracting 
brought lliis .suit (under 12 U.S.C. I) 11182) 
against Hi ruardi, and asked die district 
court in issue a temporary restraining or­
der lo prevent Ilernardi from proceeding 
nidi liis slate court acliim. The district 
court issued the order and later converted 
il into a permanent injunction.* I *v

11.2] The first question we consider is 
whether the district court should have ab­
stained, under the durlriitc of 1 ‘onager r, 
Harris , -101 l).S. 87. Ill S.Ct. 71(1, 27 
L.Ed 2d (Kill (1071), in favor of i _• slate 
mini in which Ilernardi had filed his action. 
('I lie oilier grounds for abstention urged liv 
the stale clearly have no merit.) Younger 
held that a federal district court may not 
enjoin a stale criminal prosecution in a civil 
rights suit, provided that the plaintiff in 
that suit can raise his federal claims in 
:,tii; j  court by way of defense to the prose­
cution. Its doctrine has since been expand­
ed to cases where a state civil proceeding 
sought to he enjoined involved "important 
stale interests." See, e.g., Middlesex 
County Ethics Comm, it Carden State 
l i a r  Ass'll, 457 U.S. -128, 482, 102 S.Ct, 
2515, 2521-22, 78 1.. I'M.2.1 11(1 (1082) (state 
proceeding lo discipline u lawyer for uneth­
ical conduct); see also Ciutti it County o f  
Couh, 712 F.2d 812, 313 (7lh Cir.1083); 
Cate it Oldham, 707 l'\2d 11711, 1183 (11th 
Cir.1083); C onu z i it State o f  New Jersey, 
705 I\2ii (188, (100-01 (3d Cir.1083). We 
must consider whether "impurlant state in­
terests" are involved here, and also the 
significance of the facts that (1) the plain­
tiffs in the federal court action and the 
defendants in the stale court action are not 
ideiitiral and (2) the Illinois Supreme Court 
in l ‘euple r.r i cl. H o lland  it Hlciyli Con­
struction Co., Ill III 2d 258, 335 N.E.2d 4(11) 
(1075), upheld the preference la.v against a 
’challenge based on the same grounds 
urged hy these plaintiffs.

13-01 The ) ‘ounyer doctrine is based 
oil, and its cuutuiirs established hy, two 
principles of equity jurisprudence, The 
first is that an injunction is an extraordina­
ry remedy, rarely available as a matter of 
right and never more extraordinary than 
when, if grouted, it would prevent govern­
ment officials from proceeding uiuler a 
statute founded on important state inter­
ests against a violator of llie statute; such 
an injunction would o.’ feml comity and fed­
eralism. The second principle is that an 
injunction will not he issued when the plain­
tiff has an adequate remedy al law, which 
he dues if he can assert the ground oil 
which he seeks an injunction as a defense 
to the very proceeding that the injunction 
would pul a stop lo.

Although the plaintiffs apparently did vi­
olate the Illinois preference law, the slate 
was not sufficiently exercised about the 
violation to bring a criminal proceeding, or 
even a quasi-criminal proceeding us in Mid­
dlesex. 11 was content to seek an injunc­
tion against continuing the violation. This 
is some evidence that an injunction against 
Ileruitrdj's state cuurl action wuuid not im­
pair "important state interests," though 
not much evidence; Ijic stale may simply 
have believed that, in the circumstances, an 
injunctive remedy would be cheaper, swift­
er, and more efficacious. An additional 
point, however, is that the policy underly­
ing the preference law is less central to the 
goals of state government than protecting 
the health, safety, and morals of its popula­
tion—the types of interest involved in cases 
where abstention under the Younger doc­
trine has been ordered, Thus, both the 
nature of the remedy sought hy, and more 
important the underlying right asserted hy, 
the stat" >u its suit uuiko the remedy that 
these p itiffs are seeking less invasive of 
state sovereignly than in the usual Young­
e r ease.

17,8| Moreover, the plaintiffs may not 
have "an adequate opportunity in the state 
proceedings to raise (their) constitutional 
challenges." Middlesex County Ethics 
Comm. r. Carden S la te  l i a r  A.s.'ii, su jira, 
457 U.S. at 432, 102 S.Ct. at 2521-22. Al­

W.C.M. WINDOW CO., INC. v. IIKItNAItDt .f<||
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though this quotation could he taken lo 
refer just lo procedural obstacles lo raining 
a federal claim in stale court, rather than 
also to any substantive obstacle created hy 
adverse precedent, we know from Gibson 
f. U e rn jh ill, 411 U.S. 5G4, 577-71), 1)3 S.Ct. 
1(181), 1(107-08, 3(1 L.Ed.2d 488 (1073) (cited 
approvingly in Middlesex), that the Young­
e r doctrine is inapplicable when llie stale 
tribunal is deemed to have prejudged the 
federal claim because the tribunal bus a 
pecuniary interest in Die outcome (see also 
United Church o f  the Medical Center e. 
Medical Center Com m ’n, G80 F.2d (103, 
GOO-700 (7lit Cir. 1082)); and maybe oilier 
types of prejndgment also make llie doc­
trine inapplicable. The analogous require­
ments of exhaustion of remedies in admin­
istrative and in habeas corpus cases are 
satisfied when adverse precedent makes 
the rcmcih.a futile as a practical matter to 
pursue. See l.ayton  v. Carson, 470 F2d 
1275, 1276-77 (5th Cir.1073) (per curiam); 
see also Carte r t>. Estelle, G77 E.2d 427, 
440 (5th Cir. 1082)- West it Bcrg laud, Gil 
F2ii 710, 717 F.ii Cir.1070).

If the Illinois courts were certain lo ad­
here to Blciyh in llernartli's suit against 
the contractors, the contractors would have 
no practical remedy in the state courts, so 
that their only federal remedy (if we ab­
stained) would he to ask the United States 
Sin.reme Court lo review the inevitable 
jm.giacnt against them in the state courts. 
The Supreme Court's heavy workload, 
which prevents it from accepting more than 
a tiny fraction of the requests for review 
that il get?, would make this route a chan­
cy one. And we doubt that the Court 
would want us to add lo its workload hy 
expanding the Younger doctrine. But the 
Illinois Supreme Cuurl might he willing to 
reexamine Dlcigh in light of the U.S. Su­
preme Court's subsequent decisions in 
H icklin v. Orbcek, 437 U.S. 518, 1)8 S.Ct. 
2482, 57 L.Ed.2d 307 (1978). and United 
Uldg. <C- Construction Trades Council r. 
M ayor <t Council o f  Camden, —  U.S. 
— , 104 S.Ct. 1020, 70 L.i:.I.2d 240 (1084) 
llie latter decided after argument in this 
case. The discussion of the privileges and 
immunities issue in Blciyh has been termed

"cursory" in a decision which states that 
Hicklin "presumptively overruled" (Heigh. 
Ncsliiiriiin j Constructors, lo r . r. Krause, 
181 N .1.Super. 3711, 384 u fi, 437 A.2d 733. 
737 n. G (Ch.tJIHI), modified (on unrelated 
grounds) and affirmed, 187 N.J.Supcr. 174, 
453 A.2d 1350 (App.Div. 11)82) (per curiam). 
And we are told that the Illinois Supreme 
Court has recently heard argument in a 
case in which it is being asked to overrule 
Blcigli.

l li i  k lin  invalidated under the privileges 
and immunities clause an Alaska statute 
that requir'd all employment, whether pub­
lic or prit .to, that was connected with oil 
and gas leases to which the state wav a 
party to be offered first d:a rei ;•
dents, The Supreme Cm is nar­
row ly written, however, 'tsi;.es
facts that have no exact cimi, l the
present case. One such fact is The 
ninjn cause of Alaska's high tin _ >y- 
meiit was not llie influx uf nonresidents 
seeking employment, but rather the fact 
that a substantial number uf Alaska's job­
less residents—especially llie unemployed 
Eskimo and Indian residents—were unable 
lo secure employment either because of 
their luck of education and job training or 
because of tlieir geographical remoteness 
from job opportunities." 437 U.S. al 5211- 
27,1)8 S.Ct. at 2187-88. Another is that "a 
highly skilled and educated resident who 
has never been unemployed is entitled to 
precisely the same preferential treatment 
as the unskilled, habitually unemployed 
Arctic Eskimo enrolled in a job-training 
program." Id. al r 27. !)S S.Ct. at 2188. 
And another is ti . "Alaska has little nr no 
proprietary interest in much of the activity 
swept within the ambit of Alaska Hire (the 
name of the statute].'' Id. at 52!), 1)8 S.Ct. 
ut 2481). Sue also United Bldg. if- Can- 
stru rtion  Trades Council r. M ayor & 
Council u f  Camden, supra, —  U.S. at
 , 1(14 S.Ct. at 11)28-2!). As an original
matter, I he absence of these particular 
facts from the record of the present case 
may not save Illinois' preference law, as we 
sliail see. Hut we doubt that a court com­
mitted, ns all courts are. In s la rc  decisis,



•illicit in its flexible Aincrii.Mii furin, would 
think tli.it tbc Mel,Hit decision required 
llie i>VL*rriiliit|; nf ith iyh  —especially when, 
in ;i case denned after 11 id ,I ill, the Su- 
picnic Court cited llle iyh  with u|i|irov;il, 
llinii(;li ;i|i|iarenlly with reference only lo 
its commerce danse Imtilim;. See Ite r tvs, 
hie . r. Stake, 147 U.S. -llii), 497 n. 'J, Id. 
S.Ct. 2271, 2277 n. 9. 05 1..Ed.2d 211 (1280),

United llh l,/. it Construction Trades 
Council e. Mai/'ir it Council o f  Camden 
invoked a challenge under llie privileges 
and iinuiunities clause to an ordinance of 
llie city of Camden; New Jersey that re­
quired tlial al least 40 percent nf llie cm- 
ployees of contractors and subeuulnictors 
winking on city construelion projects he 
Camden residcnis. Altlioiifrh the Supreme 
Court did mil invalidate the ordinance, it 
did hold that it "discriminates against u
prolcctcd privile/re," —  U.S. a t  , 101
•S Cl. ; 1 1022, ii'id could be upheld only if 
(he city just?,led (he discrimination by 
showing (in the language of an earlier case)
I lint nonresidents "constitute a peculiar 
source of the evil at which the statute is 
aimed." Tooiner r. Wit set I, M l U.S. 2H5, 
::uk, i;h se t. lir.o, ntia, 22 l,.E’d. 1100
(1218), ipmted at —  U S .  , 101 S.Ct.
1022-110. Since there had been io trial in 
Cnded, the Court remanded the c;. e to the 
trial court to j;iv«* the city a chance to try 
to jus.lily the ordinance.

It is quite possible that United Hldy. it- 
Construction would induce the Supreme 
Court of Illinois lo reexamine Mciylt at 
least to the extent of insisting that the 
state produce some concrete justification 
for the preference law. Itut it is not cer­
tain; the court might be willing to take 
judicial notice of conditions in Illinois justi­
fying the law. Kven if we could stale with 
confidence that United Hldy. <£• Construc­
tion would induce the Illinois court to over­
rule lllcn jli to the extent of requiring the 
stale to make a greater effort a*, justifica­
tion than was attempted in that case (or lor 
that matter in this one), tln-re would still lie 
a serious question whether we should order 
abstention on the basis of a decision that 
• was handed down after the proceeding's in 
the dislr I eourl were completed. One of

the standard criticisms of abstention—that 
it delays litigation, sometimes inordinate­
ly—would gain additional force if absten­
tion were ordered on the basis of events 
that first came into existence while the 
case was on appeal.

In any event, the three individual plain­
tiffs who are members of Custom Contract­
ing Company may have no slate court rem­
edy at all for a violation of the privileges 
and immunities clause, because they were 
not named as defendants in that action. 
The omission would not tie important if 
Custom Contracting or W CM., which were 
named, could represent those individuals' 
iuterosvs in that action, flicks v. M iranda, 
422 U.S. ;1.I2, 348-19, 25 S.Ct. 2281, 2291. 
45 1. i:d.2d 228 (1275); I1W «  !* Commu­
nity Health Center c. Texas Health F ac ili­
ties Comm 'II. 085 P.2d 974, 1)81-82 (5th 
Cir. 1982). Hut neither may have standing 
to challenge the preference law on privileg­
es and immunities grounds. (Although 
Ilernardi has not raised this point in the 
present action, his silence is not a commit­
ment not lo raise il in the slate court action 
if we order abstention and that action is 
therefore allowed to | -oceed lo judgment.)

(9,101 The Supreme "ol rt held long 
ago that the privileges and immunities 
clause of Article IV does ooi protect corpo­
rations, P au l v. Viryinia, 75 U.S. (8 Wall.) 
1(18, 177, 181, 19 LEd. 357 (IMtitl); and this 
holding, though criticized, see Eule, Laying 
the D orm ant Commerce Clause Co Rest, 
91 Yale LJ. 425, 450-51 (1932), is loo firm­
ly established to lie reexamined by a lower 
court, especially after its recent (if laconic) 
reaffirmance by the Supreme Court in 
H'estern & Southern Life Ins. Co. v. State 
Hd. o f  Equalization, 45! U.S. 018, 005, 101 
S.Ct. 2070, 2081, 08 L.LM.2d 514 (1981). On 
the basis of a dictum in Cau l that confines 
"citizens" in llie privileges and immunities 
clause lo "natural persons," 75 U.S. at 177, 
19 L.l'.'d. 357 llie only court to consider 
whether an unincorporated a”sncinti<m is a 
citizen within the meaning of tho clause 
has held that il is not. American Truck- 
iny Ass'ns, Inc. r. Larson, 038 F.2d 787,
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790 (2d Cir. 1982). Given P au l —even with­
out the dictum—this conclusion seems ines­
capable. An unincorporated association is 
not a natural person, and for most pur­
poses not a citizen. Any legal protection it 
enjoys is, as with corporations, a matter of 
the state's grace. And in Illinois at least, 
that protection is much less extensive than 
what corporations enjoy. See III,Itcv.Stat. 
1981, ch. 811, H 185; eh. 38, S 2-15; ch. 120, 
fl 15-1501(a)(4).

[ 111 If Custom Contracting is not a citi­
zen under (lie privileges and immunities 
clause, it might seem to follow ineluctably 
that its individual members who arc plain­
tiffs in this suit could not hope for a favor­
able interpretation of that clause in the 
stale cnurt action, because any attempt hy 
Custom Contracting lo challenge the Illi­
nois preference law on privileges and im­
munities grounds would he summarily re­
jected on the authority of P au l and L a r ­
son. This may well he the correct conclu­
sion, but against it can be set the modern 
view that an association has standing tu 
complain of injuries to its members. See. 
e.g., NAACP e. Alabama, 857 U.S. 449, 
459, 78 S.Ct. 1108, 1170, 2 LEd.2d 1188 
(1958); South Cost Luke I'icir Neighbors 
v. IIU U , 085 F.2d 1027, 1082 <7lli Cir. 1982); 
0 Wright & Miller, Federal Practice and 
Procedure S 1552, al pp. 098-94 (1971). 
This view fuses the legal identity of an 
association with that of its members, and if 
applicable here would allow Custom Con­
tracting to complain in ilernardi's state 
court action that the preference law vio­
lates its members' rights under the privi­
leges and immunities clause, even though 
the law could not violate the association's 
own rights under the clause, because it has 
mine. There is Illinois authority for allow­
ing an association to bring an equity suit 
on this basis, see DeWitt Cly. Taxpayers’ 
/ls.v'/i i>. Con il ly  lid., 112 lll.App.9d 992, 
981-95, OR 111.Dec. 01, 09, 4 Ih N.E.2.1 509, 
511 (1982), equally should an association 
be able to defend itself against a suit on 
this basis.

Although Ibis is a powerful argument, it 
cannot, after Laison , completely still our

doubts that the state court action provides 
an adequate remedy fur all nf llie plaintiffs 
in the present action. Another point is that 
Custom Contracting might not assert all 
the rights uf its members in that action. 
All of these doubts are augmented liy llie 
vagueness of the slate's references in tins 
suit to the stale eourl action. (At oral 
argument, fur example, counsel for tin* 
stale was unable to tell os what relief 
Ilernardi had requested in that action) 
While asking os to abstain, tin* slate lias 
given us no information mi whether the 
slate emu I action provides these plaintiffs 
with a usable vehicle for asserting their 
federal constitutional claims. As a further 
example, we are not told why Ilernardi 
asked only for an injunction.

112-111 For all uf these reasons, we 
cnnrlude that the equities did nut require 
the district judge to abstain; we need not 
decide whether they would leave permitted 
him tu do so. So we come to the merits, 
and begin with the commerce clause. Al­
though in words simply an authorization to 
Congress to regulate commerce among the 
slates or wi'.li foreign nations, the com­
merce clause lias long been interpreted to 
contain an implicit prohibition (the "nega­
tive" or "dormant" commerce clause), en­
forceable hy the Courts without congres­
sional action, against a stale's iliscrimiu.i 
ting against or unduly burdening interstate 
commerce. See, e.g., Cooley r, Hoard o f  
Wardens, 58 U.S. (12 How .) *299, 18 L.Ed. 
990 (1851); Siintliern Per. Co. r. A rizona, 
325 U.S. 701, 709, 05 S.Ct. 1515, 1520, 89 
L.Ed. 1915 (1915) In an age will'll al! 
pails nf the nation's economy are inlcrcuit- 
ncctcd. so that a stale can do hardly any­
thing in the way of regulation or taxation 
without in a sense burdening interstate 
commerce, the application of this standard 
lo particular cases is often proldo.ialic. 
Hot one thing is clear: a slate may not 
erect a tariff wall protecting its industries 
from the competition uf industries in oilier 
states and in foreign countries merely to 
promote the economic welfaic of its own 
citizens. Ila ld ie in e C.A F. Seeliy, Ine., 
291 U.S. 511, 522. 55 St't. 497, 5(111, 79



1.' I »•! i iii/iiitiili lu'il t/UitiU, .(I
I. EM. 10.12 (19:15); see Host on Slucl; Ex­
change e. State Tux Cumin ‘n, 429 U S 
918. 325-87, 97 S.Ct. 599, 009-iU, 50 
I. I'M.28 514 (1977)

115) The lllumis preference law erects a 
nearly prohibitive tariff—saved from living 
i'iiin|ilrtely prohibitive only by the excep­
tion for cases where the requisite labor is 
not obtainable from lllinniuns—against llie 
use on any public project in Illinois of labor 
imported from another state or from a for­
eign country. The law lias the same gener­
al effect on the flow pito Illinois of labor 
services supplied by individuals unwilling 
to change their residence to Illinois as an 
Illinois tariff on imports of coal would have 
on the flow of coal into tl.e stale. The 
preference law may confer benefits on llie 
state in reduced unemployment among llii- 
ams residents and hence reduced cm1 <oy- 
inent insurance costs to employers the 
state, though we shall see later that liis is 
fur from certain, and maybe not even like­
ly. But a tariff on imp..;tcd coal would 
confer the same benefit, since it would tend 
lo increase the demand for coal mined in 
Illinois ami thus increase employment in 
the coal mines in tie* stale. True, if Illinois 
were an exporter as well as importer of 
coal, the tariff's only effects might be to 
cause Illinois minus to divert output from 
tlicir export markets to the Illinois market 
and to cause out of state minus that for­
mally sold coal in Illinois to replace the
Illinois mines in serving those out-of-state
markets. But of course the same thing 
might happen as a result of the preference 
law (the record contains nothing about the 
law's effects): Illinois residents who now 
work either un private construction 
projects in the state or on public construc­
tion projects across the state line might 
replace, on Illinoi: public projects, nonresi­
dents who in turn v 'oil'll lake the places on 
privan and out-of-state projects of the Illi-
unions who had replaced tlu-ui on Illinois
public projects. But tin: fact that a state's 
tariff uigh'i have only a small effect on 
interstate trade would not save it from

invalidation under the commerce clause; 
the cumulative effects of many stales' 
mmlesl tariffs could lie staggering.

However, serious dnuhl is cast on the 
legal validity of our tariff analogy hy a 
series of Supreme Court decisions, culmi­
nating in White e. Massachusetts Council 
u f Construction Employers, Inc., 4(i(J U.S. 
201, 103 S.Ct. 1042, 75 L.Eil.2d 1 (1989), 
which distinguish between the state's role 
as a participant in, and as the regulator of, 
a market. White, the Mayor of Boston, 
bad issued an executive order requiring 
that at least half the workers on every 
construction project fin;' teed, in whole or 
part, or administered, by the City of Boston 
be Boston residents. The Court upheld the 
order. " If the city is a market participant, 
then the Commerce Clause establishes no 
harrier to conditions such as these which 
the city demands for its participation, Im­
pact on out-of-state residents figures in the 
equation only after it is decided that the 
city is regulating the market rather than 
participating in it, fur only in the former 
case need it be determined whether any 
burden mi interstate commerce is permitted 
by the Commerce Clause." -Bit) U.S. at
 , Id. at ID Hi. So if in our coal
hypothetical the Stale of Illinois subsidized 
the electrical generating plants in Ulinnis 
that buy coal, it could, without violating the 
commerce clause, forbid them to buy coal 
produced out of state.

AI first glance the "market participant" 
concept may seem inappropriately to 
equate public agencies with private firms; 
for llie state, in its proprietary or market- 
participant capacity, may be influenced by 
the same protectionist motives that but for 
the negative commerce clause might lead il 
to erect explicit tariff barriers to goods or 
labor from out of s;tuU. But a more realis­
tic explanation of the concept emphasizes 
the freedom that states have under the 
('.institution to provide, often selectively, 
for the welfare of their residents. There 
are a thousand devices hy which the State 
of Illinois could if it wanted subsidize the
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state’s coal miners; many would have the 
same effects uu Loth residents and nonresi­
dents us a subsidy for purchasers of coal 
who limit their purchases to Illinois; yet 
the courts could nut prevent all uf them.

|I6-1«1 In any event, if .-t of
Illinois had limited the prefe> w to
construction projects financed (in whole or 
part) or administered by the stale, il would 
be clear after While that the law did not 
violate the commerce clause. But the stale 
has gone further. The preference law ap­
plies to every public construction contract 
in Illinois, even if the purchaser is a local 
school hoard, or for that matter the local 
dog catcher. Uf course for many purposes, 
including many federal purposes such as 
those behind the due process and equal 
protection clauses of the Fourteenth 
Amendment, every local government unit 
in Illinois is a part of the state government; 
hut maybe not for the purpose of evaluat­
ing Illinois' preference law under the com­
merce clause. Government in Illinois as in 
all states is decentralized, and local school 
boards such as that of Decatur which let 
the contract in issue hi this case have sub­
stantial autonomy, including authority lo 
levy taxes to support the schools. See
III.Ilev.Stat.198l, ch. 122, llii 17-11 to 17- 
13; Quality Education fu r  A ll Children, 
Inc. i>. School lid., 385 F.Supp. 809, 820 
(N.I).III. 1974). True, the order upheld in 
While embraced projects tliol the City of 
Boston financed in part as well as those 
that it fiiinnci.il 100 percent or adminis­
tered. But according lo the school superin­
tendent's uuconlrndicted affidavit in this 
case, the wiuduw-replacemeut project is not 
even partially financed by the stale; nei­
ther is it being administered by the state. 
The "market participant" is the school 
board, just as the market participant in 
Ii hite was the City of Boston. The stale is 
a regulator, telling thousands ol local 
government units that they must not rive 
const).icliuu contracts lo employers of non­
residents. It is particularly important to 
insist on the distinction because While pre­
vents any consideration of impact on inter­
state commerce until llie state is found to

>., INI', v. DKKNAItDI |IJ5
'.2iJ«6 (11X1)

be a regulator of rather (ban a participant 
in the market.

| I9 | Against the validity nf the distinc­
tion, however, may he cited the Supreme 
Court’s summary affirmance of American 
Yciirbouk Co. r. Asketr, 289 F.Supp. 719, 
729-25 (M.D.FIa.) (three-judge district 
court), aff'd mem., 109 U.S. 901, 99 S.Ct. 
220, 21 E.Ed.2d IBS (1972), which held that 
a state statute requiring all public printing 
to be done within the state did not violate 
the commerce danse. Although the dis­
trict court did nut discuss local government 
(the only public agencies involved in the 
case were state universities), il assumed 
that the statute would apply lo a printing 
contract Id liy a school hoard or other local 
government agency, and was untroubled 
liy this. See 289 F.Supp. at 721. But 
summary affirmance dues not commit the 
Supreme* Court to the il tails of the lower 
court's opinion. Zubcl r. Williams. 457 
U.S. 55. til it. 19, 102 S.Ct. 2:;ii9. 291.5 n 19, 
72 L.Ed.2d 1172 (1982). And although the 
Supreme Court cited Askew with approval 
in a recent "market participant" cum\ 
K en ts , Inc r. Slake, xu/no. 417 I.'.S. at 
•187 n. 9. 100 S.Ct. at 2277 n. 9. that case 
did not involve a state's attempting to im­
pose home-state preference on a local 
government entity either; nor tun this as­
pect of /Is/.cie even mentioned, 'llie Court 
in the same footnote cited with approval 
two slate eases upholding statutes requir­
ing home-state preference hy county as 
well as state agencies. State e.r id , Co llins 
r. Senutolni C lunk Ihml; X- Sh ilionen i 
Co., 115 Miss. 251, 7(1 So. 258 (1917), and 
P e n r e i  r . H u s s ic .  89 Colo 929. 991, 2llti 
I’ae. 211, 217 (1928), as well as the pages in 
Blciyh in which the Illinois preference law 
was iicld valid under the rnmmi'riv clause. 
See also Note, llum c Stute Preferences in 
Public Contracting: A Study in Ecouuin- 
it H iilkniiiza lio ii. 58 la E.ltuv. 57(1 (IPT.'i). 
But in none of the cited cases was the 
difference between the stale’s own pur­
chasing and that of its local governmental 
units discussed. It would he unrealistic to 
suppose that merely citing a case commits 
the Supreme Court to everything in the 
cited opinion, and impertinent to suppriM-



tli.il til.i',mu i.s a deliberate Itiliiiiiiiu' fur 
n-Miking— sub rasa— iliffirutl ami impor- 
I.ml questions nut raised or ;n ̂ m-il in the 
ra?c aclu.i j In-fun- tin* f'oiirl.

'Iln; difference lu'twecn I In- stale's |irf- 
hning si.ill- i i - iili-illii in its own dealings 
ami forcing lm-.il agencies to i!n so in theirs 
i • Imtli analytical ami quantitative. When 
tin* project mi which tin- stali; iinjiit-r ses a 
Imini- stall- |iii• ft• i i-iu'C i.s iiinli.-i tal.i ii l>y a 
iniil of local government without any stale 
financial support nr sttpi-rv'iiiou, tin; stale 
i.- not a participant in tin' project Imt a 
regulator Ami since imirn |iuhlic mnliaut- 
in)' in llie stales is .dyne at tin- local level, 
|i> cities, school ilistncls, park districts, 
counties, cli.-., than al tin; statu level, ex­
tending /Arris anil II /<//«• to casus where 
lln; stale's rulatiunsliip In its Incal agencies
i. purely regulatory riinlil iln great damage 
lo tin* principles nf I'rui; Irailu on which the 
negative I'liininurcu rlatist* is hasi-il

I in, 2 1 1 lav in il a law interferes with 

fn u trailc, however, the statu m a y  l>o 

to justify il mi urn- ground nr anothi r. It 

•-an keep nut diseased oil lie, see Asbrll r. 
Kansas. 20(1 U S  Hal, 28 S I T  1ST, 52 

I, I'M 778 11 tins); Illin o is  r. t ie u rrn l /-.Vcc. 
I ' i i , list:! I-' '_M 2u(|, 21-1 (7th Cir 1082)-so 

w h y  unt nniiii'iiik-iils w h u  iiupnsi.' a cost on 

the stale hy taking jnha a w a y  from resi- 

ilciils ami thereby forcing tln-rii onto the 

tinciiiplnnncnt nr vvelf.irc mils, which the 

stale finances in part? Anil even if the 

slate hail no financial slake, would it nut 

have a legitimate interest in protecting its 

rcsiilenls froni such adversity? Hut if pro- 

filling Iln- welfare uf n-siilclihi (mure pte- 

ci .ely, uf suute resiilenls—  others, notably 

lane uniers, iuvaiiahly Miller from import 

le-.tricliou:.) In (hat of nonresidents were a 

good defense under the i-ununerce clause, 

esplicil tariffs wuulil he permissible. 

Holdout r. H A T. S i r l i«/. Ini- , sn/nn, lib I 
I I.S at 522, 55 SCI. at .Tllll. held that it i.s 

not a pnml th-fi'nse. City i f  1‘ltih idclp liiu 
r . ,Viie Je t;.-#•#/, -I.T7 U.S. 1117, IIS S.Ct. 2.TUI. 
fi7 I, I III 2d I7T (1073), lii-M that a stale 

eniilil mil cnufine llie use nf its l.i ml fill 

.waste ihunp'i In its resiilioils. C hange 

"kunlfill waste iluuips" to "politic construe-

linn projects" ami you have this ease. In 
any event, more than assertion vvtnihl he 
necessary In create a persuasive analogy 
frum the i|Uarantilie cases; ami as we shall 
s.ev w hell we discuss the privileges ami 
iiiiniimilics clause, lllinuis has presetiti-il mi 
farts relating tu actual nr probable its op- 
piiM-'l to purely conjectural harms from 
allowing nonresidents to work on public 
construct ion projects in Illinois. We com 
clinic that the lllinuis preference law vio­
lates the conuu'.-rre clause.

122. 2 !) We shall i ovv consider whether 
il also violates the privileges ami minium- 
lies clause uf Article IV. Normally it 
would he ulin.se, nr worse, for it court to 
decide a constitutional question unnccessar 
ily; and the judgment in t!iis ca-.c must he 
the Siitne whether the preference law vio­
lates one constitutional provision «r many. 
iSul it may avoid the necessity uf a remand 
should review uf our decision hi' sought 
and planted and the Supreme Court disa- 
prcu with our iulerprelatiuu nf the cum- 
merce clause fur us In rule nil the district
euurl's alternative pro I for invalidatinp
the preference law, llii, may also help the 
Supreme Coin t decide whether the case 
merits further review (technically, since the 
stale has a riphl of appeal under 28 U.S.t!. 
b 1251(2), whether it raises a substantial 
federal question) Cf. lllin u is  e. t ir l le ra l 
K lee lrie Co, sii/nn, l!K3 l-'.L’d al 211. 
Moreuver, the cnnuncrce cianse and the 
privilepes and immunities clause tire so 
closely related in a case nf (his kind (see 
H icklin r. Orbeek, snp ia , -I.T7 U S at 531- 
;I2, US se t. at 2 mil 01) that ii would lie 
artificial In iptiore one uf them Indeed, 
there is a u-spectahle arpmm-nt that the 
framers uf the ('uiislitution intended the 
privilepes and immunities clause tu play 
thi* ride that has conic to he played instead 
hy the in-pativc cuuuuercc clause. See 
Fnle, sup in, !)l Yale I..I. al -117-IS. We 
cmild not he sure that the preference law 
does out pass constitutional muster under 
either clause without cniisidcrinp cases un­
der both, as the Supreme Court did in Ihek- 
Ini, -t:i7 U.S. at 532 :u. US SCl. at 2I!M-'J2.

1211 The privileges and immunities 
question wtis not addressed in While, llie 
Court merely rcrnarkinp that since the 
preference was for residents of a city rath­
er than of the state the victims were nut 
limited to out-of-state residents. See -ISO
U S. a t  n. 12. IU:i S.Ct. at 10IH n. 12.
We add: almost certainly the principal vic­
tims of the mayor's executive order were 
workers livinp in the Kotton suburbs, 
which are in Massachusetts, and these 
workers had political remedies apainsl the 
order that nonresidents of llie stale did not 
have. Nevertheless, the Supreme Court 
held in United Hldy. «£ Construction 
Trades (Tam ctl r. M ayor & Council o f  
Camden, supra , that att ordinance similar 
to that in White was prima facie unlawful 
under the privileges and immunities clause. 
We think the lllinuis preference law nmsl 
equally (or more, as we slndi see presently) 
lie deemed prima facie unlawful under the 
clause. Although llieh lin  (the "Alaska 
Hire" case) is, as we noted earlier, factual­
ly distinpiiishahle from the present case, il 
too suppcsts the prima facie invalidity of 
the Illinois preference law, There are nil 
figures in the very sparse record of this 
case; hut public construction projects in 
the State of Illinois, like projects related In 
state nil and pas leases in Alaska, must 
constitute in the aggregate a substantial 
employment opportunity that al least some 
nonresidents (besides the three individual 
Missourians wiio are plaintiffs in the case)

’ are aide, willing, and maybe even eager to 
take advantage of, since major centers of 
economic activity in the state, notably Chi­
cago and Fast St. I.ouis, are adjacent in 
large population centers in other stales. 
And the consequences for nonresidents 
must lie much greater than those of the 
Camden ordinance at issue in the United 
Hldy A!- Construction case.

|25| It is true despite the unqualified 
language of the privileges and immunities 
clause that states may keep out nonresi­
dents if they constitute a "peculiar source 
of evil." United Hldy. A: Construction 
Tuttles Council e. M ayor »t!- Council o f

Cnmden, sit p i a, —  U.S. a l  , 101 S.*
al 102.'), quoting Toomer v. IfTtscll, s iii i 
331 US. at 398, f.S S.Ct at HOT On I 
ground ti state could keep out rmttresidet 
whu had been exposed to some comtnuni 
hie disease of which the state v,„. s 
substantially free. It could even deal w 
"free ruling" nonresidents, for example 
charging higher tuition to nonresident; 
tending the state university than to re 
dents. See Martinez r. Hyniini, -llii U 
821. —  and n. G, 103 S.Ct. 1838. 18 
and n ti, 75 I. Hd.2d K7!l (11183), and cas 
cited there. In linlh of these examples t 
justification for the state's discriminate 
against nonresidents is obvious. Hut ti 
benefits of Illinois' liome-preferetu-e la' 
enacted in 1030 and not amended sine 
enimnt he assumed, Otherwise both tl 
"Ala. lot Hire" law and the Camden re 
dents preference ordinance would ha-
been upheld.

12G-2X| Trtit', the intimation in Hieklu  
137 U.S. al 52G, 88 SCl. al 2I>7, based o 
strong language in Want e, M aiyliind, 7 
I S 112 Wall.) UK. CHI, 2D I. Fd. II 
(IK7I). dial unen.pliivnieul may never In­
valid ground for ilisi’riuiinaliog again- 
nonresidents ran no longer lie cnusiikrc 
authoritative. The Cuurl in Cniled lll-h, 
A- Const ruction not only allowed llie Cir 
of Camden In attempt to justify the di- 
crimination hut quotid from Toninci tin 
statement that "the states should have con 
siderahle leeway in atialy/.ing local evil 
and in prescribing appropriate cures " 331 
U S at 3!lti, liS S.Ct. al 11112. qttuli <1 at —
U .S . , dll S.Ct. 102(1. Still, li iek ln ,
and I'n iled  Hldy if- ( ‘m istruction maki 
l-lear that there must he some evidence ol 
the benefits of it resident-' preference law 
in dealing with a problem created liy non 
residents, nod Illinois has presented imne 
We do ant jasl mean that it has failed to 
put in "evidence" in the technical legal 
sense, though it has failed; such evidence 
is out essential when the issue is nut the 
application hat the validity of a statute, 
lllinuis has presented nu information—'S-la- 
tislical nr otherwise, evidentiary or sulqect


