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20Q r u r a l  c o m m u n i t i e s  t h r o u g h o u t  A l a s k a "  a n d  " t h e  e c o n o m i c  

i m p o r t a n c e  o f  s u b s i s t e n c e  u s e s  to the r u r a l  e c o n o m y . "  H.R. Rep. 

No. 1045, 9 5 t h  C o n g . ,  2 n d  S e ss. Ic. (1978). C o n g r e s s  c o m m e n t e d  

o n  the " s u b s i s  t e n c e - d e p e n d e n t  v i l l a g e s  in t h e  a r e a , "  a n d  the 

t e n s i o n  o v e r  s u b s i s t e n c e  " b e t w e e n  t h e  r u r a l  a n d  u r b a n  c o m m u n i t i e s  

in t h e  S t a t e . "  H.R. Rep. No. 97, 9 6 t h  C o n g . ,  1st S e ss. 158 

(1979). It w a s  a l s o  i n t e n d e d  t h a t  f o r m e r  r e s i d e n t s  o f  c o m m u n i­

tie s  r e l i a n t  o n  s u b s i s t e n c e  w h o  w e r e  c u r r e n t l y  l i v i n g  in a l a r g e r  

p o p u l a t i o n  c e n t e r  w o u l d  n o t  b e  e l i g i b l e  to p a r t i c i p a t e  in " s u b­

s i s t e n c e  u s e s . "  Id. at  192.

C o n g r e s s  w a s  c o n c e r n e d  w i t h  t h e  i s s u e  b e c a u s e  " A l a s k a ' s  

m o r e  t h a n  200 r u r a l  v i l l a g e s  a r e  u n i q u e  in t h a t  t h e y  a r e  t h e  l a s t  

c o m m u n i t i e s  i n  t h e  U n i t e d  S t a t e s  in w h i c h  a s u b s t a n t i a l  n u m b e r  of  

r e s i d e n t s  a r e  s t i l l  d e p e n d e n t  u p o n  t h e  h a r v e s t  o f  r e n e w a b l e  

r e s o u r c e s . , . . "  S. Rep. No. 413, 9 6 t h  C o n g . ,  1st S e ss. 2 3 0 - 2 3 1  

(1979). A d d i t i o n a l l y ,  C o n g r e s s  i n t e n d e d  to p r o t e c t  " s u b s i s t e n c e  

u s e s "  w h i c h  " h a v e  p l a y e d  a l o n g  e s t a b l i s h e d  a n d  i m p o r t a n t  r o l e  in 

t he € z o n o m y  a n d  c u l t u r e  o f  t h e  c o m m u n i t y  a n d  in w h i c h  s u c h  u s e s  

i n c o r p o r a t e  b e l i e f s  a n d  c u s t o m s  w h i c h  h a v e  b e e n  h a n d e d  d o w n  b y  

w o r d  o f  m o u t h  o r  e x a m p l e  f r o m  g e n e r a t i o n  to g e n e r a t i o n . "  Id. at 

269.

T h o s e  a r e  b u t  a f e w  e x a m p l e s  o f  C o n g r e s s ' s  c o n c e r n  w i t h  

c o m m u n i t i e s  r e l i a n t  u p o n  r e s o u r c e s .  T h e  c l e a r e s t  s t a t e m e n t  o f  

t h a t  is i n c l u d e d  i n  the r e m a r k s  of  R e p r e s e n t a t i v e  M o r r i s  K. 

U d a l l ,  t h e  c h i e f  s p o n s o r  o f  H.R. 39, j u s t  b e f o r e  A N I L C A  b e c a m e  

l a w  in D e c e m b e r  1980:
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Ic s h o u l d  a l s o  b e  n o c e d  c h a c  c u s t o m a r y  a n d  t r a d i ­
t i o n a l  s u b s i s t e n c e  u s e s  m u s t  b e  e v a l u a t e d  o n  a
c o m m u n i t y  o r  a r e a  b a s i s  r a t h e r  t h a n  a n  i n d i v i d u a l  
b a s i s .

1 2 6  C o n g .  R e c .  H 1 0 5 4 6  ( d a i l y  ed. Nov. 1 2, 1 9 8 0 )  ( s t a t e m e n t  o f

Re p .  U d a l l ) . ( E m p h a s i s  a d d e d . )

T h e  f a c t  t h a t  C o n g r e s s  w a s  so c o n c e r n e d  in e n a c t i n g  che 

f e d e r a l  s u b s i s  :e l a w  w i t h  c o m m u n i t i e s  r e l i a n t  u p o n  f i s h  a n d  

g a m e  r e s o u r c e s  a u g m e n t s  t h e  e v i d e n c e  d e m o n s t r a t i n g  t h a t  t h e  b o a r d  

in  a d o p t i n g  c r i t e r i a  w h i c h  i d e n t i f i e d  c o m m u n i t i e s  in  C o o k  I n l e t
t

r e l i a n t  u p o n  f i s h  a n d  g a m e  r e s o u r c e s  w a s  a c t i n g  r e a s o n a b l y .

4. C o n c l u s i o n

In  p r o v i d i n g  g u i d e l i n e s  f o r  t h e  b o a r d ,  t h e  A l a s k a

l e g i s l a t u r e  c r e a t e d  a d e f i n i t i o n a l  f r a m e w o r k  f o r  " s u b s i s t e n c e

u s e s . "  T h e  l e g i s l a t u r e  t h u s  a v o i d e d  i m p o s i n g  a m o r e  r i g i d

a p p r o a c h  w h i c h  w o u l d  h a v e  e n t a i l e d  i n h e r e n t  r i s k s  i d e n t i f i e d  b y

o n e  c o m m e n t a t o r :

[ S ] o m e  c o n t e n t  f o r  t h e  t e r m  " s u b s i s t e n c e "  m u s t  b e  
a g r e e d  u p o n  b e f o r e  a m a n a g e m e n t  s c h e m e  c a n  b e  d e ­
v e l o p e d .  T h i s  d o e s  n o t  m e a n  t h a t  s u c h  a g r e e m e n t  
s h o u l d  n e c e s s a r i l y  b e  i n  t h e  f o r m  o f  a l e g i s l a t i v e  
d e f i n i t i o n .  A  t o o - r i g i d  m e a n i n g  ... c o u l d  i m p i n g e  
o n  a t  l e a s t  t h r e e  o t h e r  c r i t e r i a :  f l e x i b i l i t y  a n d
a s s u r a n c e s  to b o t h  s u b s i s t e n c e  . . . a n d  n o n s u b s i s ­
t e n c e  i n t e r e s t s .

• • •  •

... A n  e x h a u s t i v e  s t a t u t o r y  l i s t  o f  h a r v e s t -  
a b l e  r e s o u r c e s  a n d  p e r m i t t e d  t a k e r s ,  m e t h o d s ,  a n d  
u s e s  n o t  o n l y  w o u l d  b e  d i f f i c u l t  to g e n e r a t e  b u t  
a l s o  w o u l d  b e  t o o  n a r r o w  a n d  t o o  r i g i d  f o r  p r a c t i ­
c a l  a d m i n i s t r a t i o n .  U s e  o f  a n i m a l s  a n d  p l a n t s  h a s  
v a r i e d  w i d e l y  a m o n g  g e o g r a p h i c a l  r e g i o n s ,  c u l t u r a l  
g r o u p s  a n d  t i m e  p e r i o d s .  H a r v e s t i n g  m e t h o d s  h a v e  
c o n t i n u e d  to e v o l v e - - p a r t i c u l a r l y  s i n c e  i n t r o d u c ­
t i o n  o f  h i g h - p o w e r e d  h u n t i n g  a r m s  a n d  m o t o r i z e d  
v e h i c l e s .  C o n c e n t r a t i o n s  a n d  l o c a t i o n s  o f

-  3 2  -



r e s o u r c e s ,  p o p u l a t i o n s  a n d  u s e r s  h a v e  a l s o  
c h a n g e d .  T h e s e  d i v e r s e  f a c t o r s  w i l l  u n d o u b t e d l y  
m o v e  r a p i d l y  in the f u t u r e ,  a n d  a l e g i s l a t i v e  
d e s c r i p t i o n  o f  t h e  u s e s  i n t e n d e d  to b e  p e r m i t t e d  
s h o u l d  p r o v i d e  b o t h  b r e a d t h  a n d  f l e x i b i l i t y  to 
d e a l  w i t h  n e w  c o n d i t i o n s .

D. K e l s o ,  " L e g a l  I s s u e s  in F e d e r a l  P r o t e c t i o n  for S u b s i s t e n c e  o n  

P r o p o s e d  N a t i o n a l  I n t e r e s t  L a n d s , "  ( u n p u b l i s h e d )  (1976), r e p r i n t­

ed in  H.R. Rep. No. 16, 9 5 t h  C o n g . ,  1st Sess. 273 (1977), a t  407 

a n d  4 1 2  ( f o o t n o t e  o m i t t e d ) .

T h e  b o a r d  c o r r e c t l y  d e t e r m i n e d  t h a t  the l e g i s l a t u r e  

i n t e n d e d  t h e  d e f i n i t i o n  o f  " s u b s i s t e n c e  f i s h i n g "  to b e  n a r r o w e d  

b y  t h e  1 9 7 8  a m e n d m e n t s ,  a n d  c a r r i e d  o u t  its d e l e g a t e d  r e s p o n s i b i­

l i t y  to i d e n t i f y  " s u b s i s t e n c e  u s e s "  in a r e a s o n a b l e  m a n n e r ,  

c o n s i s t e n t  w i t h  t h e  l e g i s l a t i v e  g u i d e l i n e s  o f  " c u s t o m a r y  a n d  

t r a d i t i o n a l . "

C . T h e  B o a r d ' s  V i o l a t i o n  o f  t h e  P u b l i c  M e e t i n g s  L a w  w h i l e  
D e v e l o p i n g  the C r i t e r i a  in  D e c e m b e r  1 9 8 0  Is M o o t

A. e x p l a i n e d  in t h e  s t a t e m e n t  o f  t h e  c ase, the b o a r d  in 

D e c e m b e r  19 8 0  g a t h e r e d  a great: d e a l  o f  i n f o r m a t i o n  a b o u t  t h e  u s e s  

of  s a l m o n  in C o o k  In l e t .  I n  o r d e r  to s o r t  t h r o u g h  t h a t  i n f o r m a­

tion, a c o m m i t t e e  w a s  a p p o i n t e d ,  a n d  its m e e t i n g s  w e r e  a n n o u n c e d  

d u r i n g  the b o a r d  m e e t i n g s ,  a n d  h e l d  d u r i n g  D o a r d  r e c e s s e s .  

( V o l u m e  3, a t  1 2 2 - 1 2 6 )  H o w e v e r ,  t h e  s t a t e  u a s  s t i p u l a t e d  t h a t  

the c o m m i t t e e  m e e t i n g s  in D e c e m b e r  19 8 0  w e r e  c o n d u c t e d  i n  v i o l a ­

ti o n  o f  A S  4 4 . 6 2 . 3 1 0 ,  w h i c h  r e q u i r e s  p u b l i c  m e e t i n g s  to b e  open. 

(M F i l e  7, at 3 7 1 - 3 7 2 )

A c t i o n  t a k e n  c o n t r a r y  to t h e  p u b l i c  m e e t i n g s
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r e q u i r e m e n t  is v o i d .  A S  4 4 . 6 2 . 3 1 0 ( f ) .  I n  U n i v e r s i t y  o f  A l a s k a  

v. G e i s t a u t s , 6 6 6  P . 2d  424, 430 ( A l a s k a  1 9 8 3 ) ,  t h e  c o n s e q u e n c e s  

o f  s u c h  v o i d n o s s  a r e  d i s c u s s e d .  T h e  c o u r t  c o n c l u d e s  t h a t  the 

p r o c e s s  w h i c h  l e d  to t h e  v o i d  r e s u l t  m u s t  " b e g i n  ar.ew." Id. 

S i n c e  t h a t  h a s  a l r e a d y  o c c u r r e d  t h r e e  t i m e s  s i n c e  t h e  v i o l a t i o n  

i n  D e c e m b e r  1 9 8 0 ,  t h e  M a d i s o n  c o u r t  c o r r e c t l y  c o n c l u d e d  t h a t  

c o u n t  II, a l l e g i n g  p r o c e d u r a l  i r r e g u l a r i t i e s ,  w a s  m o o t .  

(M F i l e  4, at  296)

T h e  f i r s t  r e h a b i t a t i o n  o f  t h e  v i o l a t i o n  o c c u r r e d  in the 

s a m e  D e c e m b e r  1 9 8 0  m e e t i n g .  A f t e r  t h e  c o m m i t t e e  r e p o r t e d  to the 

b o a r d ,  w i t h  t h e  f i r s t  d r a f t  o f  t h e  t e n  c r i t e r i a ,  t h e  b o a r d  

d i s c u s s e d  t h e  c r i t e r i a  a n d  s u p p o r t i n g  r e a s o n i n g  i n  g r e a t  d e t a i l .  

( V o l u m e  10, a t  8 - 5 4 )  T h e  b o a r d  c o n c l u d e d -  t h a t  t h e  t e n  c r i t e r i a  

a c c u r a t e l y  s u m m a r i z e d  t h e  c o m m o n  t h r e a d s  t h a t  h a d  a p p e a r e d  

t h r o u g h o u t  t h e  t e s t i m o n y  a n d  t h a t  h a d  e m e r g e d  f r o m  che i n f o r m a­

t i o n  p r e s e n t e d ,  a n d  t h e  f u l l  b o a r d  t h e n  a d o p t e d  t h e  t e n  c r i t e r i a .  

(M F i l e  3, E x h i b i t  H)

T h e  s e c o n d  t i m e  t h e  p r o c e s s  b e ^ n  a n e w  w a s  i n  the 

s p r i n g  1 9 8 1  m e e t i n g , ' w h i c h  w a s  n o r  . w i c e  i n  r e g a r d  to s u b s i s­

te n c e .  T h e  f i r s t  n o t i c e  w a s  t h e  b o a r d  n o t i c e  o f  p r o p o s e d  c h a n g e s  

f o r  M a r c h  1 9 81, w h i c h  s t a t e d  i n  p a r t :

T h e  i s s u e s  t h a t  w i l l  b e  b e f o r e  t h e  b o a r d  a r e  t h e  
e s t a b l i s h m e n t  o f  a  s u b s i s t e n c e  s a l m o n  f i s h i n g  p e r ­
m i t  s y s t e m  f o r  C o c k  I n l e t  ...

( M  F i l e  3, E x h i b i t  0) T h e  s e c o n d  n o t i c e  w a s  t h e  . C o o k  I n l e t

s u b s i s t e n c e  f i s h i n g  s p e c i a l  n o t i c e ,  w h i c h  s t a t e d  i n  p a r t :

T h e  s e s s i o n  w i l l  f o c u s  o n  t h e  a p p l i c a t i o n  o f  t h e  
S t a t e ' s  s u b s i s t e n c e  l a w  to s a l m o n  f i s h i n g  i n  C o o k
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In l e t .  T h e  l a w  s e t s  a p r i o r i t y  o n  c e r t a i n  c u s t o m­
a r y  a n d  t r a d i t i o n a l  u s e s  o f  s u b s i s t e n c e  r e s o u r c e s .
T h e  b o a r d  i n t e n d s  to e x a m i n e  d i f f e r e n t  m e t h o d s  for 
p r o v i d i n g  the p r i o r i t y  in C o o k  Inlet.

(M F i l e  3, E x h i b i t  P)

As set o u t  in the s t a t e m e n t  of  the c ase, a d d i t i o n a l

o r a l  a n d  w r i t t e n  t e s t i m o n y  w a s  r e c e i v e d  d u r i n g  t h e  s p r i n g  19 8 1

m e e t i n g ,  a n d  the b o a r d  r e a d o p t e d  the ten c r i t e r i a ,  a f t e r  s l i g h t l y

a m e n d i n g  them. (M F i l e  3, E x h i b i t  I)

T h e  t h i r d  t i m e  t h e  p r o c e s s  b e g a n  a n e w  w a s  in ' the

D e c e m b e r  1 9 8 1  b o a r d  m e e t i n g .  T h e  g e n e r a l  l e g a l  n o t i c e  f o r  t h a t

m e e t i n g  l i s t e d  the s u b j e c t s  o p e n  f o r  c o n s i d e r a t i o n ,  i n c l u d i n g  the

C o o k  I n l e t  s u b s i s t e n c e  f i s h e r y ,  w h i c h  w a s  n o t i c e d  b r o a d l y .

(M F i l e  3, E x h i b i t  W) T h e  b o a r d  c o u l d  a d o p t ,  a m e n d ,  r e p e a l  o r

t a k e  n o  a c t i o n  on  t h e  f o l l o w i n g :

s e t  c h a r a c t e r i s t i c s  t h a t  d e s c r i b e  o r  d e f i n e  s u b­
s i s t e n c e  u s e s  a n d  u s e r s  t h a t  w i l l  b e  u s e d  b y  the 
b o a r d  to i d e n t i f y  s u b s i s t e n c e  f i s h e r i e s ;  set l o c a­
t i o n s  o p e n  a n d  c l o s e d  to s u b s i s t e n c e  f i s h i n g ;  set 
f i s h i n g  s e a s o n s ,  p e r i o d s ,  g e a r  r e q u i r e m e n t s  a n d  
r e s t r i c t i o n s ;  s e t  c o n d i t i o n s  a n d  r e q u i r e m e n t s  f o r  
o b t a i n i n g  s u b s i s t e n c e  f i s h e r y  p e r m i t s ;  s e t  h a r v e s t  
l i m i t s ;  s e t  f i s h  m a r k e t i n g  r e q u i r e m e n t s .

(Id. a t  3)

I n  a d d i t i o n  to t h e  g e n e r a l  s u b j e c t  a r e a  b e i n g  o p e n e d  

a n d  n o t i c e d ,  a s p e c i f i c  p r o p o s a l  in t h e  b o a r d ' s  p r o p o s a l  p a c k e t  

o u t l i n e d  t h e  t e n  c r i t e r i a  a l r e a d y  a d o p t e d  b y  t h e  b o a r d .  

(M F i l e  3, E x h i b i t  X)
•a

A l a s k a  l a w  is c l e a r  t h a t  c o u r t s  s h o u l d  n o t  d e c i d e  

i s s u e s  n o t  a c t u a l l y  in  c o n t r o v e r s y .  G r e a t e r  A n c h o r a g e  A r e a  

B o r o u g h  v. C i t y  o f  A n c h o r a g e , 504 P . 2d 1 0 2 7  ( A l a s k a  1972).
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%
M o o t n e s s  p r e c l u d e s  j u d i c i a l  d e t e r m i n a t i o n s .  J e f f e r s o n  v. 

A s n l u n d , 4 5 8  P . 2 d  9 9 5  ( A l a s k a  1 9 6 9 ) .  T h e  c o n s e q u e n c e  o f  t h e

v o i d n e s s  r e s u l t i n g  f r o m  t h e  v i o l a t i o n  o f  t h e  p u b l i c  m e e t i n g s  l a w  

d u r i n g  t h e  D e c e m b e r  1 9 8 0  b o a r d  m e e t i n g  is t h a t  t h e  p r o c e s s  m u s t  

" b e g i n  a n e w . "  S i n c e  t h a t  h a s  o c c u r r e d  o n  t h r e e  o c c a s i o n s  s i n c e  

t h e  v i o l a t i o n  o c c u r r e d ,  t h e  m a t t e r  is m o o t ,  a n d  t h e  c o u r t  s h o u l d  

n o t  c o n s i d e r  it.

D. T h e  B o a r d  M a y  U s e  t h e C r i t e r i a  to I d e n t i f y  " S u b s i s t e n c e  
U s e s 11 o f  C o o k  I n l e t  S a l m o n  R e g a r d l e s s  o r  t h e  B i o l o g i c a l  
S t a t u s  oi t h e  T a r g e t  S t o c k s

A s  d i s c u s s e d ,  p r i o r  to the b o a r d ' s  d e v e l o p m e n t  a n d  

a p p l i c a t i o n  o f  t h e  t e n  c r i t e r i a ,  t h e  " s u b s i s t e n c e  f i s h i n g "  w h i c h  

w a s  a u t h o r i z e d  i n  C o o k  I n l e t  w a s  s i n p l y  f i s h i n g  f o r  p e r s o n a l  u s e  

w i t h  s e t  g i l l  n e t s ,  u n d e r  c h e  p r e - s u b s i s t e n c e  l a w  d e f i n i t i o n  o f  

t h a t  t e r m .  A f t e r  t h e  b o a r d  d e v e l o p e d  t h e  t e n  c r i t e r i a ,  a n d  it- 

d e t e r m i n e d  t h a t  n o  c o m m u n i t i e s  o n  t h e  K e n a i  P e n i n s u l a  e x c e p t  

E n g l i s h  B a y  a n d  P o r t  G r a h a m  h a d  e v i d e n c e d  " s u b s i s t e n c e  u s e s "  o f  

C o o k  I n l e t  s a l m o n .  (M F i l e  3, E x h i b i t  L) T h u s ,  " s u b s i s t e n c e  

f i s h i n g "  w a s  n o t  a u t h o r i z e d .  H o w e v e r ,  in 1 9 8 2  t h e  b o a r d  d i d  

a u t h o r i z e  " p e r s o n a l  u s e  f i s h i n g . "  5 A A C  7 7 . 5 4 6  a n d  5 A A C  7 7 . 5 4 7 .

T h e  G j o s u n d  c o u r t  u p h e l d  t h e  t e n  c r  .teria as a m e c h a ­

n i s m  to i d e n t i f y  " s u b s i s t e n c e  u s e s "  w h i c h  is c o n s i s t e n t  w i t h  t h e  

i n t e n t  o f  t h e  s u b s i s t e n c e  law. (G F i l e  2, at  2 6 0 - 2 6 1 ,  7 7 6 - 8 )

H o w e v e r ,  t h e  c o u r t  t h e n  c o n c l u d e d  t h a t  t h e  b o a r d  c o u l d  n e t  a p p l y  

t h e  c r i t e r i a  to s e e  i f  w h a t  h a d  b e e n  a u t h o r i z e d  as- " s u b s i s t e n c e  

f i s h i n g "  w a s  s t i l l  " s u b s i s t e n c e  f i s h i n g "  u n d e r  t h e  n e w  d e f i n i ­

t i o n s  s u p p l i e d  b y  t h e  s u b s i s t e n c e  l a w  u n l e s s  t h e  t a r g e t  f i s h
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s t o c k s  w e r e  i n  s u c h  j e o p a r d y  t h a t  t h e  f i s h i n g  r e q u i r e d  r e s t r i c­

tion. (Id. a t  261, 11 9, 10.)

In r e a c h i n g  this c o n c l u s i o n ,  t h e  c o u r t  m i s c o n s t r u e d  A S  

1 6 . 0 5 . 2 5 1 ( b )  0> m e l d i n g  its t h r e e  d i s t i n c t  s t a t u t o r y  m a n d a t e s  to 

t h e  b o a r d .  In o r d e r  to u n d e r s t a n d  the m i s c o n s t r u c t i o n  u p o n  w h i c h  

t h e  c o u r t ' s  c o n c l u s i o n  is b a s e d ,  it is_ n e c e s s a r y  tc u n d e r s t a n d  

h o w  A S  1 6 . 0 5 . 2 5 1 ( b )  o p e r a t e s .

T h e  f i r s t  s e n t e n c e  o f  AS  1 6 . 0 5 . 2 5 1 ( b )  s t a t e s :

T h e  B o a r d  ... s h a l l  a d o p t  r e g u l a t i o n s  . . . p e r m i t ­
ti n g  t h e  t a k i n g  o f  f i s h  f o r  s u b s i s t e n c e  u s e s  u n ­
less  ... a d o p t i o n  o f  the r e g u l a t i o n s  w i l l  j e o p a r­
d i z e  ... s u s t a i n e d - y i e l d .  . . .

T h u s ,  u n l e s s  s u s t a i n e d  y i e l d  is j e o p a r d i z e d ,  the b o a r d  is r e ­

q u i r e d  to a l l o w  o p p o r t u n i t i e s  for " s u b s i s t e n c e  u s e s . "  I d e n t i­

f y i n g  t h e s e  u s e s  is i m p l i c i t l y  a u t h o r i z e d  in  t h e  r e q u i r e m e n t  to 

p r o v i d e d  f o r  them. A t  the s a m e  time, the b o a r d  m a y ,  u n d e r  AS  

1 6 . 0 5 . 2 5 1 ( a )  a l l o w  o p p o r t u n i t i e s  f o r  n o n s u b s i s t e n c e  u s e s ,  s u c h  as 

" p e r s o n a l  u s e  f i s h i n g . "

T h e  s e c o n d  sentence, o f  A S  1 6 . 0 5 . 2 5 1 ( b )  s t a t e s :

W h e n e v e r  it is n e c e s s a r y  to r e s t r i c t  t h e  ‘-"king of  
f i s h  to a s s u r e  ... s u s t a i n e d - y i e l d  ... o r  ... the 
c o n t i n u a t i o n  o f  s u b s i s t e n c e  u s e s  o f  s u c h  r e ­
s o u r c e s ,  s u b s i s t e n c  u s e  s h a l l  b e  t h e  p r i o r i t y  
use.

T h u s ,  if i n c r e a s e  in  c o m p e t i t i o n  o r  d e c r e a s e  in h a r v e s t a b l e  

s u r p l u s  r e s u l t  in  a r e l a t i v e  r e s o u r c e  s h o r t a g e ,  r e s t r i c t i o n  o f  

so" a h a r v e s t  o p p o r t u n i t i e s  c a y  be n e c e s s a r y ,  and,, if so, the 

p r i o r i t y  f o r  " s u b s i s t e n c e  u s e s "  w o u l d  c o m e  i n t o  p l a y .  T h e  b o a r d  

c a n  u s e  a n y  o f  t h e  m a n y  m a n a g e m e n t  o p t i o n s  a v a i l a b l e  to it in 

i m p o s i n g  t h e  n e e d e d  r e s t r i c t i o n s  o n  n o n s u b s i c t c u e s  u s e s  a n d  in
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c o n t i n u i n g  to r e g u l a t e  " s u b s i s t e n c e  u s e s "  i n  a w a y  t h a t  p r o t e c t s  

the o p p o r t u n i t y  f o r  " s u b s i s t e n c e  f i s h i n g . "  O f  c o u r s e ,  in e x t r e m e  

c a s e s  t h e  o p t i o n  o f  p r e c l u d i n g  n o n s u b s i s t e n c e  u s e s  w o u l d  r e m a i n  

a v a i l a b l e .

T h e  t h i r d  s e n t e n c e  o f  A S  1 6 . 0 5 . 2 5 1 ( b )  s t a t e s :

I f  f u r t h e r  r e s t r i c t i o n  is n e c e s s a r y ,  t h e  b o a r d  
s h a l l  e s t a b l i s h  r e s t r i c t i o n s  a n d  l i m i t a t i o n s  o n  
a n d  p r i o r i t i e s  f o r  t h e s e  c o n s u m p t i v e  u s e s  o n  t h e  
b a s i s  o f  t h e  f o l l o w i n g  c r i t e r i a :

(1 ) c u s t o m a r y  a n d  d i r e c t  d e p e n d e n c e  u p o n  t h e  •• 
r e s o u r c e  as t h e  m a i n s t a y  o f  o n e ' s  l i v e l i h o o d ;

(2 ) l o c a l  r e s i d e n c y ;  a n d

(3) a v a i l a b i l i t y  o f  a l t e r n a t i v e  r e s o u r c e s .

T h u s , a m o r e  s e r i o u s  r e s o u r c e  s h o r t a g e  r e s u l t i n g  f r o m  g r e a t e r  

i n c r e a s e  i n  c o m p e t i t i o n  o r  d e c r e a s e  i n  h a r v e s t a b l e  s u r p l u s  m a y  

r e q u i r e  s t i l l  f u r t h e r  r e s t r i c t i o n  o f  h a r v e s t  o p p o r t u n i t i e s ,  e v e n  

a f t e r  o n l y  " s u b s i s t e n c e  u s e s "  r e m a i n .  A t  t h a t  p o i n t ,  t h e  c r i t e ­

r i a  l i s t e d  i n  t h e  s t a t u t e  w o u l d  f o r m  a b a s i s  f o r  d i s t r i b u t i n g  t h e  

a l l o w a b l e  harvest; a m o n g  t h e  p a r t i c i p a n t s  i n  " s u b s i s t e n c e  u s e s . "

T h e  s t a t u t o r y  m a n d a t e  c o n t a i n e d  i n  A S  1 6 . 0 5 . 2 5 1 ( b )  t h a t  

s u s t a i n e d  y i e l d  a l w a y s  b e  the- p a r a m o u n t  c o n c e r n  is c o n s i s t e n t  

w i t h  t h e  c o n s t i t u t i o n a l  r e q u i r e m e n t  c o n t a i n e d  i n  a r t i c l e  V I I I ,  

s e c t i o n  4 o f  t h e  A l a s k a  C o n s t i t u t i o n .  If t h e  s t a t u s  o f  a f i s h  

s t o c k  is s u c h  t h a t  m a i n t e n a n c e  o f  s u s t a i n e d  y i e l d  r e q u i r e s  t h a t  

a l l  h a r v e s t  c e a s e ,  n o  u s e  ( i n c l u d i n g  s u b s i s t e n c e )  m a y  b e  a l l o w e d .

T h e  f i r s t  r e q u i r e m e n t  o f  A S  1 6 . 0 5 . 2 5 1  (b) '.is t h a t  t h e  

b o a r d  a u t h o r i z e  t h e  t a k i n g  o f  f i s h  f o r  " s u b s i s t e n c e  u s e s . "  T h e  

b o a r d  h a s  d e t e r m i n e d  i n  t h e  t e n  c r i t e r i a  t h a t  " s u b s i s t e n c e  u s e s "

-  38  -



o f  s a l m o n  in C o o k  I n l e t  a r e  t a r g e t e d  o n  s p e c i f i c  s t o c k s  d u r i n g  

s p e c i f i c  s e a s o n s .  5 A A C  0 1 . 5 9 7 ( a ) ( 3 ) .  T h u s ,  " s u b s i s t e n c e  

f i s h i n g "  m u s t  b e  p e r m i t t e d  o n  t’.ose s p e c i f i c  s t o c k s  d u r i n g  t h o s e  

s p e c i f i c  s e a s o n s .  N o  m a t t e r  w h a t  the b i o l o g i c a l  s t a t u s  o f  the 

s t o c k s  is, t h e  b o a r d  m a y  w i s h  to e x a m i n e  t h e  f i s h i n g  t h a t  h a s  

b e e n  c a l l e d  " s u b s i s t e n c e  f i s h i n g "  to d e t e r m i n e  w h a t  s e g m e n t  o f  it 

is r e a l l y  " p e r s o n a l  u s e  f i s h i n g "  t h a t  m a y  be  a u t h o r i z e d  r e a s o n­

a b l y  o n  w h a t e v e r  s t o c k s  a n d  in  w h a t e v e r  s e a s o n s  the br \rd s e­

l e c t s , u n a e r  its d i s c r e t i o n a r y  a u t h o r i t y  in A S  1 6 . 0 5 . 2 5 1 ( a ) ,  

r a t h e r  t h a n  b e i n g  m a n d a t e d  o n  s p e c i f i c  s t o c k s  a n d  in s p e c i f i c  

s e a s o n s .

It is i m p l i c i t  in the r e q u i r e m e n t  t h a t  t h e  b o a r d  

a u t h o r i z e  " s u b s i s t e n c e  u s e s "  t h a t  it h a v e  t h e  a u t h o r i t y  to 

i d e n t i f y  t h o s e  u s e s .  T h a t  t a s k  is s e p a r a t e  f r o m  the l a t e r  

p o r t i o n s  o f  A S  1 6 . 0 5 . 2 5 1 ( b )  w h i c h  c o m e  i n t o  p l a y  w h e n  the p r i o r i ­

ty h a s  b e e n  t r i g g e r e d  a n d  w h e n  t h e  b i o l o g i c a l  s t a t u s  o f  the 

t a r g e t  s t o c k s  is r e l e v a n t .  T h e  G j o s u n d c o u r t  c o n f u s e d  the 

r e l e v a n c e  of  the b i o l o g i c a l  s t a t u s  o f  t h e  r e s o u r c e  at  t h e  p r i o r i ­

ty s t a g e  w i t h  the r e q u i r e m e n t  t h a t  " s u b s i s t e n c e  u s e s "  b e  p r o v i d e d  

at the f i r s t  ,?tage.

E. T h e  C l a s s i f i c a t i o n  D e s c r i b e d  b y  a n d  R e s u l t i n g  f r o m  the
A p p l i c a t i o n  of  t h e  C r i t e r i a  D o  N o t  V i o l a t e  E q u a l  P r o t e c t i o n  '

1. E q u a l  p r o t e c t i o n  s t a n d a r d s

A l t h o u g h  p l a i n t i f f s  a l l e g e  v i o l a t i o n  c f  b o t h  t h e  s t a t e  

a n d  f e d e r a l  e q u a l  p r o t e c t i o n  c l a u s e s ,  t h e i r  b r i e f  focuses, o n l y  o n  

the s t a t e  t-.est, w h i c h  g e n e r a l l y  h a s  b e e n  d i s c u s s e d  i n  c o n n e c t i o n  

w i t h  a r t i c l e  I, s e c t i o n  1 o f  t h e  A l a s k a  C o n s t i t u t i o n ,  p r o v i d i n g
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i n  p a r t  c h a c  " a l l  p e r s o n s  a r e  e q u a l  a n d  a r e  e n t i t l e d  to e q u a l  

r i g h t s . "  S e e  a l s o  A l a s k a  C o n s t i t u t i o n  a r t .  V I I I ,  § 17.

T h e  e q u a l  p r o t e c t i o n  g u a r a n t e e s  a r e  d e s i g n e d  co e n s u r e  

t h a t  t h o s e  s i t u a t e d  s i m i l a r l y  w i t h  r e g a r d  to the s u b j e c t  m a t t e r  

a n d  p u r p o s e  o f  a l a w  w i l l  b e  t r e a t e d  e q u a l l y  u n d e r  t h a t  law. 

K e t c h i k a n  G a t e w a y  B o r o u g h ,  A l a s k a  v. B r e e d , 6 3 9  P. 2 d  9 9 5  ( A l a s k a  

1 9 8 1 ) .  A  c l a s s i f i c a t i o n  m u s t  b e a r  " a  f a i r  a n d  s u b s t a n t i a l  

r e l a t i o n s h i p  to a l e g i t i m a t e  g o v e r n m e n t a l  o b j e c t i v e . "  C o m m e r c i a l  

F i s h e r i e s  E n t r y  C o m m i s s i o n  v. A p o k e d a k , 6 0 6  P . 2 d  1 2 5 5 ,  12 6 4

( A l a s k a  1 9 8 0 ) .  H o w e v e r ,  e q u a l  p r o t e c t i o n  d o e s  n o t  d e m a n d  a b s o­

l u t e  p e r f e c t i o n  i n  t h e  c l a s s i f i c a t i o n  s y s t e m .  Id. at  1 2 6 7 .  As 

t h e  c o u r t  n o t e d  i n  R o s e  v. C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m i s s i o n , 

6 4 7  P . 2 d  154, 160 ( A l a s k a  1 9 8 2 ) :

T h e  f o c u s  o f  o u r  i n q u i r y  u n d e r  A l a s k a  e q u a l  p r o ­
t e c t i o n  a n a l y s i s  is w h e t h e r  t h e  l e g i s l a t i v e  c l a s ­
s i f i c a t i o n  is a r e a s o n a b l e  m e a n s  to a c c o m p l i s h  a 
l e g i t i m a t e  s t a t e  p u r p o s e .

2. T h e  c l a s s i f i c a t i o n s  d e s c r i b e d  b y  t h e  c r i t e r i a

T h e  b a s i c  c l a s s i f i c a t i o n s  a t  i s s u e  in  t h i s  a p p e a l  a r e  

t h o s e  i n d i v i d u a l s  e l i g i b l e  to p a r t i c i p a t e  i n  " s u b s i s t e n c e  f i s h ­

i n g , "  a n d  t h o s e  i n d i v i d u a l s  w h o  a r e  n o t .  A s  d i s c u s s e d  a b o v e  in 

s e c t i o n  B, u s e  o f  t h e  t e n  c r i t e r i a  r e s u l t s  in  t h e  i d e n t i f i c a t i o n  

o f  r u r a l  c o m m u n i t i e s  r e l i a n t  u p o n  f i s h  a n d  g a m e  r e s o u r c e s .  T h e  

b o a r d  h a s  d e t e r m i n e d  t h a t  p e o p l e  r e s i d i n g  i n  r u r a l  c o m m u n i t i e s  

r e l i a n t  o n  f i s h  a n d  g a m e  r e s o u r c e s  in t h e  C o o k  I n l e t  a r e a  a r e  

d i f f e r e n t l y  s i t u a t e d  w i t h  r e g a r d  to f i s h  a n d  g a m e  r e s o u r c e s  t h a n  

i n d i v i d u a l s  r e s i d i n g  e l s e w h e r e  i n  t h e  C o o k  I n l e t  a r e a .  A g a i n ,  as 

d i s c u s s e d  a b o v e  i n  s e c t i o n  B, t h i s  d e t e r m i n a t i o n  is c o n s i s t e n t
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w i t h  che inten*- o f  C h e  s u b s i s C e n c e  law, a n d  is r e a s o n a b l e .

H o c  o n l y  is Che i d e n c i f i c a c i o n  o f  " s u b s i s c e n c e  u s e s "  in

C o o k  I n l e C  as u s e s  b y  r e s i d e n c s  o f  r u r a l  c o m m u n i t i e s  r e l i a n c  u p o n

f i s h  a n d  g a m e  r e s o u r c e s  r e a s o n a b l e ,  b u c  ic a l s o  b e a r s  a f a i r  a n d

s u b s c a n c i a l  r e l a c i o n s h i p  Co a l e g i c i m a c e  g o v e r n m e n c a l  o b j e c C i v e ,  

as r e q u i r e d  b y  C h e  e q u a l  p r o c e c c i o n  CesC. C o m m e r c i a l  F i s h e r i e s  

E n t r y  C o m m i s s i o n  v. A p o k e d a k , s u p r a , ac  1264. S c a c e  v. T a n , i 

V a l l e y  S p o r t s m e n ' s  A s s o c i a t i o n ,  I n c . , 583 P . 2d 854, 8 5 9 - 8 6 0  n. 

( A l a s k a  1 9 7 8 ) ,  a c k n o w l e d g e d  che c r i c i c a l  i m p o r c a n c e  in A l a s k a  o f  

p r e s e r v i n g  a n d  p r o c e c c i n g  " s u b s i s c e n c e  u s e s , "  a n d  in K e n ai 

P e n i n s u l a  F i s h e r m a n ' s  C o o p e r a c i v e  A s s o c i a c i o n  v. S c a r e , sup r a ,  aC 

903, Che c o u r C  n o t e d  C h a c  c h e  s u b s i s c e n c e  l a w  a d d r e s s e d  che 

i m p o r C a n C  i s s u e  o n  a s t a t e w i d e  b a s i s .

T h e  c l a s s i f i c a t i o n s  d e s c r i b e d  b y  Che cen c r i t e r i a  a r e  

" a  r e a s o n a b l e  m e a n s  co a c c o m p l i s h  a l e g i c i m a c e  s t a t e  p u r p o s e , "  

a n d  do n o C  v i o l a t e  e q u a l  p r o t e c t i o n .  R o s e  v. C o m m e r c i a l  f i s h­

e r i e s  E n t r y  C o m m i s s i o n , s u p r a , at 160.

3. T h e  c l a s s i f i c a t i o n s  r e s u l t i n g  f r o m  Che a p p l i c a t i o n  o f
t h e  c r i t e r i a

T o  t h e  e x t e n t  c h a t  p l a i n t i f f s  c h a l l e n g e  t h e  s p e c i f i c  

r e s u l t s  o f  Che a p p l i c a C i o n  of  t h e  c r i t e r i a  to t h e i r  c o m m u n i t i e s ,  

a n d  a l l e g e  t h a t  t h e y  a r e  " s i m i l a r l y  s i t u a t e d "  to t h o s e  l i v i n g  in 

c o m m u n i t i e s  in C o o k  I n l e t  w h i c h  a r e  e l i g i b l e  u n d e r  5 A A C  0 1 . 5 9 7  

f o r  " s u b s i s t e n c e  u s e s , "  t h e  e q u a l  p r o t e c t i o n  i s s u e  is n o t  r i p e  

f o r  r e v i e w .  A  s u p e r i o r  c o u r t  d e c i s i o n  w h i c h  r e m a n d s  a n  i s s u e  f o r  

f u r t h e r  p r o c e e d i n g s  is n o t  a f i n a l  j u d g m e n t  f o r  p u r p o s e s  o f  

a p p e a l .  C i t y  a n d  B o r o u g h  o f  J u n e a u  v. T h i b o d e a u ,  595 P . 2 d  626,
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6 2 9  ( A l a s k a  1 9 7 9 ) .  T h e  M a d i s o n  c o u r t  r e m a n d e d  c o u n t  XV, q u e s ­

t i o n i n g  t h e  a p p l i c a t i o n  o f  t h e  t e n  c r i t e r i a  to t h e  M a d i s o n

p l a i n t i f f s ,  to t h e  b o a r d  w i t h  i n s t r u c t i o n s  to c o n s i d e r  u n d e r  

5 A A C  0 1 . 5 9 7 ,  c o n t a i n i n g  t h e  t e n  c r i t e r i a ,  a n y  p r o p o s a l s  to 

a u t h o r i z e  " s u b s i s t e n c e  f i s h i n g "  i n  C o o k  I n l e t .  (M F i l e  4, at 

293)

T h e  r e m a n d  o c c u r r e d  b e c a u s e  p l a i n t i f f s  w e r e  a p p a r e n t l y  

c l a i m i n g  t h a t  t h e y  a r e  s i m i l a r l y  s i t u a t e d  to t h o s e  i n d i v i d u a l s ,  

r e s i d i n g  in  the q u a l i f y i n g  C o o k  I n l e t  c o m m u n i t i e s ,  E n g l i s h  Bay, 

P o r t  G r a h a m ,  a n d  T y o n e k ,  w i t h  r e s p e c t  to t h e i r  u s e  of. f i s h  a n d

g a m e  r e s o u r c e s .  S e e  5 A A C  0 1 . 5 8 0  (a). H o w e v e r ,  o n  t h e  e v i d e n c e

b e f o r e  it t h e  b o a r d  c o u l d  n o t  r e a c h  t h a t  c o n c l u s i o n ,  a n d  n e i t h e r  

c o u l d  t h e  M a d i s o n  c o u r t .  T h e  b o a r d ' s  f i n d i n g s  o f  f a c t  r e g a r d i n g  

s u b s i s t e n c e  f i s h i n g  i n  C o o k  I n l e t  f i r s t  d i s c u s s e s  t h e  c o m m u n i t i e s  

o f  E n g l i s h  B a y ,  P o r t  G r a h a m ,  a n d  T y o n e k ,  a n d  m e a s u r e s  t h e m  

a g a i n s t  t h e  t e n  c r i t e r i a ,  f i n d i n g  c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s  

p r e s e n t .  (M F i l r  j, E x h i b i t  L, a t  1-9) T h e n ,  t h e  b o a r d  m e a s u r e s  

ttuie o f  t h e  o t h e r  C o o k  I n l e t  c o m m u n i t i e s  a g a i n s t  t h e  t e n  c r i t e ­

ria, a n d  f i n d s  t h e m  a l l  l a c k i n g  o n  t h e  e v i d e n c e  p r e s e n t e d .  (Id. 

a t  9 - 1 0 )  T h e  b o a r d ' s  d e t e r m i n a t i o n  m e a n s  t h a t  i n d i v i d u a l s  

r e s i d i n g  i n  t h o s e  c o m m u n i t i e s  a r e  s i t u a t e d  d i f f e r e n t l y  f o r  the 

p u r p o s e s  o f  t h e  s u b s i s t e n c e  l a w  w i t h  r e g a r d  to f i s h  a n d  g a m e  

r e s o u r c e s  t h a n  i n d i v i d u a l s  r e s i d i n g  in  E n g l i s h  3ay, P o r t  G r a h a m ,  

a n d  T y o n e k .

S p e c i f i c a l l y ,  t h e  b o a r d  f i n d s  t h a t  n o  s h o w i n g  h a d  b e e n  

m a d e  t h a t  a l o n g - t e r m ,  s t a b l e  a n d  r e l i a b l e  u s e  p a t t e r n  a p p l i e d  to
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a n y  c o m m u n i t y  o r  s u b c o m m u n i t y . T h e  b o a r d  f i n d s  t h a t  l a c k  e x ­

t r e m e l y  i m p o r t a n t ,  v i e w i n g  t h e  o t h e r  c r i t e r i a  w h i c h  m a y  h a v e  b e e n  

d e m o n s t r a t e d  as l e s s  p e r s u a s i v e ,  in l i g h t  o f  t h e  a b s e n c e  of

l o n g - t e r m ,  s t a b l e  a n d  r e l i a b l e  u s e  p a t t e r n s .  T h e  b o a r d  a c k n o w l­

e d g e s  t h a t  s o m e  g r o u p s ,  s u c h  as t h e  K a c h e m a k  B a y  S u b s i s t e n c e

G r o u p ,  h a d  s h o w n  the e x i s t e n c e  o f  a c o m m u n i t y  o f  i n t e r e s t  a t  the

p r e s e n t  t i me, b u t  t h e  b o a r d  f i n d s  t h a t  the m e m b e r s  w e r e  e i t h e r  

too w i d e l y  d i s p e r s e d  o r  w e r e  too h e t e r o g e n e o u s  to b e  c o n s i d e r e d  

i d e n t i f i a b l e  as a c o m m u n i t y .  T h e  b o a r d  a c k n o w l e d g e s  t h a t  in 

p a r t s  of  C o o k  I n l e t  t h e r e  w a s  t a r g e t i n g  o n  s p e c i f i c  s t o c k s ,  u s e  

o f  t h e  m o s t  e f f i c i e n t  a n d  p r o d u c t i v e  g e a r ,  r e a s o n a b l e  g e o g r a p a i c  

p r o x i m i t y  to t h e  t o w n  s i t e s ,  a n d  e a s y  a n d  d i r e c t  a c c e s s  to the

r e s o u r c e .  H o w e v e r ,  t h e  b o a r d  p o i n t s  o u t  t h a t  o n l y  t h e  K e n a i t z e  

I n d i a n s  h a d  m a d e  a n  a d e q u a t e  s h o w i n g  o f  h a n d l i n g  s a l m o n  b y  

t r a d i t i o n a l  m o d e s  (e.g. , u s i n g  a l l  t h e  p a r t s  of  t h e  fish, i n c l u d­

ing  t h e  h e a d s ,  f ins, t a i l s  a n d  eggs; d r y i n g ,  s m o k i n g ) .  T h e  b o a r d  

f i n d s  t h a t  n o  u s e r  c o n c e n t r a t i o n  s h o w e d  t e c h n i q u e  a n d  s k i l l  

t r a n s m i t t a l  w i t h i n  a n d  b e t w e e n  f a m i l i e s ,  d i s t r i b u t i o n  t h r o u g h o u t  

the e n t i r e  u s e r  c o n c e n t r a t i o n ,  n o r  r e l i a n c e  o n  a w i d e  r a n g e  o f  

w i l d  r e s o u r c e s  t a k e n  in  p r o x i m i t y  to the c o m m u n i t y .  (I d . )

T h e  b o a r d  d i d  n o t  c l o s e  t h e  d o o r  o n  f u r t h e r  p r o p o s a l s  

s e e k i n g  to d e m o n s t r a t e  " s u b s i s t e n c e  u s e s "  i n  C o o k  I n l e t  c o m m u n i­

ties, a n d  i n  f a c t  s t a t e d :

As w i t h  a l l  its d e t e r m i n a t i o n ,  the A l a s k a  B o a r d  o f  
F i s h e r i e s  w i l l  c o n s i d e r  a d d i t i o n a l  i n f o r m a t i o n  
f r o m  t h e  p u b l i c  d u r i n g  its n e x t  r e g u l a t o r y  p r o ­
p o s a l  c y c l e ,  i f  s u c h  i n f o r m a t i o n  is o f f e r e d .  In 
t h e  e v e n t  a d j u s t m e n t s  to the f i n d i n g s  o r  r e g u l a­
t i o n s  a r e  n e c e s s a r y ,  a p p r o p r i a t e  c h a n g e s  c a n  b e
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m a d e  at t h a t  t i m e .  H o w e v e r ,  n o  e x t e n s i o n  o f  e l i ­
g i b i l i t y  ... is w a r r a n t e d  o n  t h e  p r e s e n t  r e c o r d .

(Id. a t  10)

S i n c e  t h e  b o a r d  r e a s o n a b l y  d i d  n o t  f i n d  o n  t h e  e v i d e n c e

b e f o r e  it t h a t  p l a i n t i f f s  w e r e  s i m i l a r l y  s i t u a t e d  to t h o s e

r e s i d i n g  i n  C o o k  I n l e t  c o m m u n i t i e s  a u t h o r i z e d  to p a r t i c i p a t e  in

" s u b s i s t e n c e  f i s h i n g , "  a n d  s i n c e  t h e  M a d i s o n  c o u r t  r e m a n d e d  t h i s

i s s u e  to t h e  b o a r d ,  a v i o l a t i o n  o f  e q u a l  p r o t e c t i o n  c a n n o t  be

f o u n d  i n  t h e  b o a r d ' s  a p p l i c a t i o n  o f  t h e  t e n  c r i t e r i a .

F. T h e  B o a r d  Is A u t h o r i z e d  to E s t a b l i s h  " P e r s o n a l  U s e  F i s h i n g "  
as a C a t e g o r y  r o r  R e g u l a t o r y  P u r p o s e s

I n  1 9 8 2 ,  t h e  b o a r d  e s t a b l i s h e d  " p e r s o n a l  u s e  f i s h i n g "  

as a c a t e g o r y  w h i c h  it c a n  u s e  i n  r e g u l a t i n g  f i s h i n g  i n  t h e  

s t a t e .  5 A A C  7 7 . 0 0 1 .  T h i s  a c t i o n  is c o n s i s t e n t  w i t h  t h e  b o a r d ' s  

s t a t u t o r y  a u t h o r i t i e s  a n d  is r e a s o n a b l e ,  a n d  t h u s ,  it s h o u l d  b e  

u p h e l d .  K e l l v  v. Z a m a r e l l o , s u p r a , a t  911.

A S  1 6 . 0 5 . 2 5 1 ( a ) ( 6 )  a u t h o r i z e s  t h e  b o a r d  to m a k e  r e g u l a ­

t i o n s  it d e e m s  n e c e s s a r y  f o r  " c l a s s i f y i n g  as c o m m e r c i a l  f i sh, 

s p o r t  f i s h  o r  p r e d a t o r s  o r  o t h e r  c a t e g o r i e s  e s s e n t i a l  f o r  r e g u l a ­

t o r y  p u r p o s e s ." ( E m p h a s i s  a d d e d . )  P l a i n t i f f s '  a s s e r t i o n  t h a t  

th e  p r o v i s i o n  o n l y  a u t h o r i z e s  t h e  b o a r d  to u s e  c a t e g o r i e s  e s t a b ­

l i s h e d  b y  t h e  l e g i s l a t u r e  is i n c o n s i s t e n t  w i t h  t h e  l a n g u a g e

i t s e l f ,  w h i c h  d e l e g a t e s  t h a t  a u t h o r i t y  to t h e  b o a r d .

U n d e r  A S  1 6 . 0 5 . 2 5 1 ( a ) ( 6 ) ,  t h e  b o a r d  m a y  e m p l o y  " o t h e r  

c a t e g o r i e s "  o n l y  i f  to do so is " e s s e n t i a l  f o r  r e g u l a t o r y  p u r ­

p o s e s . "  In  e s t a b l i s h i n g  t h e  c a t e g o r y  o f  " p e r s o n a l  u s e  f i s h i n g , "  

th e  b o a r d  m a d e  s p e c i f i c  f i n d i n g s  o n  t h e  n e c e s s i t y .  T h e  b o a r d
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f o u n d  t h a t  b e f o r e  t h e  s u b s i s t e n c e  law, i n d i v i d u a l s  c o u l d  f u l f i l l  

t h e i r  p e r s o n a l  u s e  r e q u i r e m e n t s  b y  " s u b s i s t e n c e  f i s h i n g , "  b u t  

th a t  n o w  " s u b s i s t e n c e  f i s h i n g "  is n a r r o w e r  i n  sc o p e ,  a n d  d o e s  n o t  

i n c l u d e  a l l  s u c h  p r e v i o u s l y  a u t h o r i z e d  p e r s o n a l  u s e  f i s h i n g .  T h e  

b o a r d  f o u n d  t h a t  " c o m m e r c i a l  f i s h i n g "  w a s  n o t  the p r o p e r  c a t e g o r y  

fox t h a t  a c t i v i t y ,  s i n c e  t h e  s a l e  o f  f i s h  is n o t  i n v o l v e d .  

F u r t h e r ,  " s p o r t  f i s h i n g "  h a s  b e c o m e  so a s s o c i a t e d  w i t h  h o o k  a n d  

line, r a t h e r  t h a n  n e t s ,  t h a t  to c l a s s i f y  p e r s o n a l  u s e  n e t  f i s h i n g  

as s p o r t  f i s h i n g  w o u l d  b e  c o n f u s i n g  to the p u b l i c .  T h u s ,  it w a s  

n e c e s s a r y  to e s t a b l i s h  " p e r s o n a l  u s e  f i s h i n g . "  5 A A C  7 7 . 0 0 1 ( a ) .

A s s u m i n g  t h e  b o a r d  is c o r r e c t  i n  its i n t e r p r e t a t i o n  

t h a t  t h e  n e w  d e f i n i t i o n  o f  " s u b s i s t e n c e  f i s h i n g "  is n a r r o w e r  t h a n  

t h e  p r e v i o u s  one, it s e e m s  o d d  t h a t  p l a i n t i f f s  w o u l d  c h a l l e n g e  

the b o a r d ' s  a u t h o r i t y  to e s t a b l i s h  " p e r s o n a l  u s e  f i s h i n g , "  s i n c e  

t h e  c a t e g o r y  w a s  e s t a b l i s h e d  i n  o r d e r  to p r o v i d e  f o r  f i s h i n g  

w h i c h  c a n n o t  n o w  b e  c a l l e d  " s u b s i s t e n c e  f i s h i n g . "  P l a i n t i f f s  are 

i n c o r r e c t  in c h a r a c t e r i z i n g  " p e r s o n a l  u s e  f i s h i n g "  as a m a t t e r  of 

" c h a r i t y ; "  t h e  b o a r d  m a d e  c l e a r  t h a t  " p e r s o n a l  u s e  f i s h i n g "  c o u l d  

b e  a u t h o r i z e d  w h e n e v e r  it " i s  in t h e  b r o a d  p u b l i c  i n t e r e s t . "  

5 A A C  7 7 . 0 0 1 ( b ) .  T h e  b o a r d  c a n  th u s  a u t h o r i z e  it i n  its d i s c r e­

t i o n  u n d e r  A S  1 6 . 0 5 . 2 5 1 ( a ) ,  j u s t  as it d o e s  c o m m e r c i a l  f i s h i n g  

a n d  s p o r t  f i s h i n g .

T h e  b o a r d  w a s  a u t h o r i z e d  to e s t a b l i s h  " p e r s o n a l  u s e  

f i s h i n g "  as a c a t e g o r y ,  s i n c e  it is e s s e n t i a l  f o r  r e g u l a t o r y  

p u r p o s e s .  I n d e e d ,  i f  it h a d  n o t  d o n e  so, t h e r e  w o u l d  b e  n o  

m e c h a n i s m  f o r  it to a u t h o r i z e  f i s h i n g  f o r  p e r s o n a l  u s e  b y  set
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g i l l  n e t s  b y  p l a i n t i f f s .

G. T h e  B o a r d  H a s  M o t  V i o l a t e d  P l a i n t i f f s '  S u b s t a n t i v e  D u e
P r o c e s s  R i g h t s  b y M o t A u t h o r i z i n g " S u o s i s t e n c e F i s h i n g "
O D D o r t u n i t i e s  f o r
fflt— r*l II----------

T h e m , b u t  i n s t e a d A u t h o r i z i n g " P e r s o n a l
U s e  F i s h i n g "

S u b s t a n t i v e  d u e  p r o c e s s ,  g u a r a n t e e d  in  a r t i c l e  I, 

s e c t i o n  7 o f  t h e  A l a s k a  C o n s t i t u t i o n ,  p r o t e c t s  p e o p l e  a g a i n s t  

a r b i t r a r y  g o v e r n m e n t a l  a c t i o n ,  a n d  e n c o m p a s s e s  " o u r  t r a d i t i o n a l  

c o n c e p t  o f  f a i r  p l a y  a n d  s u b s t a n t i a l  j u s t i c e , "  " f u n d a m e n t a l  

p r i n c i p l e s  o f  l i b e r t y  a n d  j u s t i c e , "  a n d  " f u n d a m e n t a l  f a i r n e s s . "  

G r e e n  v. S t a t e , 4 6 2  P. 2 d  99 4 ,  9 9 6 - 9 9 7  ( A l a s k a  1 9 6 9 ) .  T h u s ,  t h e  

b o a r d  m a y  n o t  t a k e  a r b i t r a r y  o r  u n r e a s o n a b l e  a c t i o n .  K e l l y  v. 

Z a m a r e l l o , s u p r a . P l a i n t i f f s  a s s e r t  t h a t  t h e y  have, b e e n  t r e a t e d  

u n r e a s o n a b l y ;  h o w e v e r ,  a n  e x a m i n a t i o n  o f  t h e i r  a l l e g a t i o n s  

d e m o n s t r a t e s  t h a t  t h e  b o a r d  h a s  n o t  v i o l a t e d  p l a i n t i f f s  s u b s t a n ­

t i v e  d u e  p r o c e s s  r i g h t s ,  a n d  h a s  n o t  t r e a t e d  t h e m  a r b i t r a r i l y .

P l a i n t i f f s  f i r s t  a s s e r t  t h a t  t h e y  h a v e  b e e n  t r e a t e d  

u n r e a s o n a b l y  b e c a u s e  o f  t h e  v i o l a t i o n  o f  the p u b l i c  m e e t i n g s  a c t  

w h i c h  o c c u r r e d  d u r i n g  t h e  D e c e m b e r  1 9 8 0  b o a r d  m e e t i n g .  As 

d i s c u s s e d  a b o v e  i n  s e c t i o n  C, t h a t  v i o l a t i o n  h a s  b e e n  c u r e d ,  a n d
t .

is m o o t .

P l a i n t i f f s  n e x t  a s s e r t  t h a t  t h e y  h a v e  b e e n  t r e a t e d  

u n r e a s o n a b l y  b e c a u s e  t h e r e  w a s  n o t  a b i o l o g i c a l  ne'-:i to r e s t r i c t  

t h e  " s u b s i s t e n c e  f i s h i n g "  t h a t  w a s  a u t h o r i z e d  i n  C o o k  I n l e t  u n d e r  

t h e  o l d  d e f i n i t i o n .  P l a i n t i f f s  r e f e r  to a r e p o r t  t h a t  p u r p o r t e d ­

ly  c o n f i r m s  t h a t  " s u b s i s t e n c e  f i s h i n g "  o c c u r s  i n  t h e i r  p a r t  o f  

t h e  i n l e t ,  b u t  t h a t  r e p o r t  s p e a k s  in  t h e  t e r m s  u s e d  i n  t h u  y e a r s  

r e p o r t e d  on, w h i c h  w e r e  t e r m s  r e l a t e d  to t h e  o l d  d e f i n i t i o n .
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(G F i l e  4, at 1-97) A s  d i s c u s s e d  a b o v e  in  s e c t i o n  D, the b o a r d  

m a y  i d e n t i f y  ‘s u b s i s t e n c e  u s e s , "  r e g a r d l e s s  o f  the b i o l o g i c a l  

s t a t u s  o f  the t a r g e t  s t o c k s .

P l a i n t i f f s  t h i r d  c l a i m  o f  u n r e a s o n a b l e  t r e a t m e n t  is 

th a t  the b o a r d  i n  a p p l y i n g  the t e n  c r i t e r i a  u n d e r t o o k  a n  a d m i n i­

strative. f u n c t i o n  w h i c h  t h e  b o a r d  is p r o h i b i t e d  f r o m  e n g a g i n g  in 

u n d e r  AS 1 6 . 0 5 . 2 4 1 .  T h a t  c l a i m  is b a s e d  on  a m i s c o n c e p t i o n  th a t  

the b o a r d  w a s  g r a n t i n g  a n d  d e n y i n g  " s u b s i s t e n c e  f i s h i n g "  o p p o r -  

t u n i t i e s  to p a r t i c u l a r  i n d i v i d u a l s .  In fact, the b o a r d  w a s  

i d e n t i f y i n g  " s u b s i s t e n c e  u s e s , "  w h i c h  c a n  b e  p a r t i c i p a t e !  i n  by 

a n y o n e  in C o o k  I n l e t  l i v i n g  i n  a c o m m u n i u y  w h e r e  " c u s t o m a r y  a n d  

t r a d i t i o n a l  u s e s "  e x i s t .  K e n a i  P e n i n s u l a  F i s h e r m a n ' s  C o o p e r a t i v e  

A s s o c i a t i o n  v. S t a t e , s u p r a , at 9 0 1 - 9 0 2 ,  n o t e d  t h a t  t h e  b o a r d  has 

n o  a d m i n i s t r a t i v e  p o w e r s ,  b u t  s i m u l t a n e o u s l y  h e l d  t h a t  the b o a r d

h a s  the p o w e r  to m a k e  d e c i s i o n s  e f f e c t i n g  the u t i ­
l i z a t i o n  o f  f i s h e r y  r e s o u r c e s  in this state.

Id. a t  903.

W h a t  t h e  b o a r d  d i d  in a p p l y i n g  t h e  t e n  c r i t e r i a  w a s  to

i d e n t i f y  " s u b s i s t e n c e  u s e s "  a n d  p r o v i d e  f o r  them. For. t h e  19 8 2

s e a s o n  the b o a r d  a l s o  i d e n t i f i e d  a n d  p r o v i d e d  f o r  " p e r s o n a l  u s e

f i s h i n g , 1' for w h i c h  a n y  A l a s k a  r e s i d e n t  q u a l i f i e s .  5 A A C  7 7 . 0 1 5 ,

5 A A C  7 7 . 5 4 6 ,  a n d  5 A A C  7 7 . 5 4 7 .  K e n a i  P e n i n s u l a  F i s h e r m a n ’s

C o o p e r a t i v e  A s s o c i a t i o n  v. S t a t e , s u p r a , s t a t e s  t h a t  t h e  b o a r d  is

n o t  p r o h i b i t e d  from:

d i f f e r e n t i a l  t r e a t m e n t  of  s u c h  d i v e r s e  u s e r  g r o u p s  
as c o m m e r c i a l ,  s p o r t s ,  a n d  s u b s i s t e n c e  f i s h e r m e n .

at 904. T h u s ,  i n  i d e n t i f y i n g  " s u b s i s t e n c e  u s e s "  a n d



p r o v i d i n g  f o r  t h e m  p u r s u a n t  to A S  1 6 . 0 5 . 2 5 1 ( b ) ,  t h e  b o a r d  is n o t  

i m p r o p e r l y  e x e r c i s i n g  a d m i n i s t r a t i v e  p o w e r s .  In  f a c t ,  a l t h o u g h  

p l a i n t i f f s  s u g g e s t  t h a t  s o m e h o w  t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  

s h o u l d  a p p l y  t h e  c r i t e r i a  ( b r i e f  o f  a p p e l l a n t / c r o s s - a p p e l l e e  at  

4 5 - 4 6 )  , t h a t  t a s k  h a s  b e e n  d e l e g a t e d  to t h e  b o a r d ,  n o t  t h e  

d e p a r t m e n t .

P l a i n t i f f s  f o u r t h  a s s e r t i o n  is t h a t  t h e  b o a r d  h a s  

t r e a t e d  t h e m  u n r e a s o n a b l y  b y  a l l e g e d l y  e x c l u d i n g  t h e m  f r o m  

f i s h i n g  o p p o r t u n i t i e s .  It is t r u e  t h a t  a f t e r  t h e  b o a r d  i d e n ­

t i f i e d  a n d  p r o v i d e d  f o r  " s u b s i s t e n c e  u s e s "  f o r  t h e  1 9 8 1  s e a s o n ,  

it d i d  n o t  a u t h o r i z e  a n y  o t h e r  f i s h i n g  f o r  p e r s o n a l  u s e  w i t h  s e t  

g i l l  n e t s  f o r  t h a t  s e a s o n .  A t  t h a t  t i m e ,  t h e  b o a r d  h a d  n o t  y e t  

e s t a b l i s h e d  " p e r s o n a l  u s e  f i s h i n g "  as a c a t e g o r y  u n d e r  w h i c h  it

c o u l d  a c c o m m o d a t e  i n d i v i d u a l s  s u c h  as p l a i n t i f f s .
i

A d d i t i o n a l l y ,  t h e  b o a r d  w a s  v e r y  c o g n i z a n t  o f  its 

r e s p o n s i b i l i t y  i n  w e i g h i n g  b i o l o g i c a l  f a c t o r s  w i t h  t h e  i n t e r e s t s  

o f  d i f f e r e n t  u s e r  g r o u p s  a n d  m a k i n g  a d e c i s i o n  t h a t  w o u l d  b e  in 

t h e  g r e a t e s t  p u b l i c  i n t e r e s t .  T h e  b o a r d  e x t e n s i v e l y  d i s c u s s e d  

i t s  r e a s o n s  f o r  n o t  a u t h o r i z i n g  a n y  f i s h i n g  f o r  p e r s o n a l  u s e  w i t h  

s e t  g i l l  n e t s  f o r  1 9 8 1 ,  o t h e r  t h a n  " s u b s i s t e n c e  f i s h i n g . "  ( V o l­

u m e  28, a t  4 2 - 7 2 )  T h e  b o a r d  e x p r e s s e d  c o n c e r n  t h a t  t h e  n e t  

f i s h i n g  w a s  t o o  e f f i c i e n t ,  a n d  i n v o l v e d  too m a n y  p e o p l e ,  so t h a t  

e v e n  t h o u g h  i t  h a d - h i s t o r i c a l l y  e x i s t e d ,  it m i g h t  n o t  b e  r e a s o n ­

a b l e  to a l l o w  a l a r g e  n u m b e r  o f  p e o p l e  to c o n t i n u e  to u s e  the 

m o s t  e f f i c i e n t  g e a r  t y p e .  (Id. a t  51) T h e  b o a r d  f e l t  t h a t  if 

t h e  m o r e  e f f i c i e n t  s e t  g i l l  n e t s  h a r v e s t e d  t h e  f i s h  b e f o r e  t h e y



r e a c h e d  t h e i r  h o m e  s t r e a m s ,  a f e w  p e o p l e  couli b e n e f i t  d i s p r o p o r­

t i o n a t e l y ,  w h e r e a s  t h e  m a x i m u m  b e n e f i t  to the m a x i m u m  p e o p l e  

c o u l d  b e  p r o v i d e d  b y  r e s t r i c t i n g  t h e  f i s h i n g  to r o d  a n d  r e e l

( s p o r t  f i s h i n g ) , t h u s  a l l o w i n g  m o r e  f i s h  to r e a c h  t h e i r  h o m e

s t r e a m s .  (Id. at 4 4 - 4 5 )  T h e  set g i l l n e t  f i s h i n g  w a s  c o m p a r e d  to

s n a g g i n g ,  w h i c h  h a s  a l s o  b e e n  d i s c o n t i n u e d :

I d o n ' t  l o o k  at a n y  d i f f e r e n t l y  t h e n  say, for 
i n s t a n c e ,  s n a g g i n g  in t h e  s p o r t  f i s h e r y .  F o r  a
l o n g  t i m e  s n a g g i n g  w a s  -- w a s  p e r m i t t e d  i n  the 
s p o r t  f i s h e r y .  T h e  b o a r d  c a m e  to a p o i n t  w h e r e  it 
w a s  too e f f i c i e n t ,  t h e r e  w e r e  too m a n y  p e o p l e  in 
it, t h e r e  w a s  h a r v e s t i n g  at a h i g h e r  r a t e  t h a n  
w h a t  the b o a r d  f e l t  w a s  p r u d e n t  as f a r  as the c o n­
s e r v a t i o n  o f  t h e  r e s o u r c e .  A n d  so, e v e n  t h o u g h
h i s t o r i c a l l y  s n a g g i n g  h a d  e x i s t e d  f o r  a l o n g  t i m e  
the b o a r d  d e c i d e d  th a t  i t  w a s  j u s t  n o t  s o m e t h i n g  
t h a t  c o u l d  b e  j u s t i f i e d  as f a r  as t h e  c o n s e r v a t i o n  
o f  the r e s o u r c e .

A n d  so, I l o o k  at t h i s  n e t  f i s h e r y  in a s i m i­
lar f a s h i o n ,  a n d  i n  o r d e r  to l i v e  u p  to t h e  m a n ­
d a t e s  o f  the c o n s t i t u t i o n  to -- f o r  p r o v i d i n g  the 
r e s o u r c e s  f o r  t h e  m a x i m u m  u s e  o f  its p e o p l e  y o u  
c a n  no  l o n g  —  w h e n  y o u  g e t  to a p o i n t  w h e r e  y o u  
h a v e  a l i m i t e d  r e s o u r c e  y o u  -- y o u  c a n n o t  c o n t i n u e  
to a l l o w  t h e  m o s t  e f f i c i e n t  m e a n s  o f  h a r v e s t .

(Id. a t  44) T h e  b o a r d  n o t e d  n e t  f i s h e r m e n  h a d  a l t e r n a t i v e  m e a n s

to m e e t  t h e i r  p r o t e i n  n e e d s ,  a n d  t h a t  t h e y  w o u l d  h a v e  a c c e s s  to

the r e s o u r c e  b y  u s e  o f  r o d  a n d  reel. (Id. at  43)

In l i g h t  o f  t h o s e  r e a s o n s ,  t h e  b o a r d  f o r  t h e  1981

s e a s o n  d i d  n o t  a u t h o r i z e  f i s h i n g  f o r  p e r s o n a l  u s e  w i t h  s e t  g i l l

n e ts, o t h e r  t h a n  " s u b s i s t e n c e  f i s h i n g , "  i n  C o o k  Inlet.

H o w e v e r ,  b y  t h e  t i m e  the b o a r d  c o n s i d e r e d  t h e  m a t t e r

a g a i n  for 1982, it h a d  e s t a b l i s h e d  " p e r s o n a l  u s e  f i s h i n g "  as a

c a t e g o r y  it c o u l d  e m p l o y .  5 A A C  7 7 . 0 0 1 .  T h e  b o a r d  a u t h o r i z e d

" p e r s o n a l  u s e  f i s h i n g "  i n  b o t h  the s o u t h e r n  a n d  c e n t r a l  d i s t r i c t s
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o f  C o o k  I n l e t ,  u n d e r  t h e  s a m e  I n d i v i d u a l  h a r v e s t  l i m i t s  t h a t  h a d

b e e n  i n  e f f e c t  f o r  w h a t  w a s  c a l l e d  " s u b s i s t e n c e  f i s h i n g "  i n  t h o s e

a r e a s  p r e v i o u s l y .  5 A A C  7 7 . 5 3 0 ( a ) ,  5 A A C  7 7 . 5 4 6  a n d  5 A A C

7 7 . 5 4 7 .

T h e  M a d i s o n  p l a i n t i f f s  w o u l d  l i k e  to f i s h  o n  c o h o

s a l m o n  i n  t h e  c e n t r a l  d i s t r i c t  o f  C o o k  I n l e t  i n  t h e  fall.

I n s t e a d ,  t h e  b o a r d  a u t h o r i z e d  a f i s h e r y  o n  s o c k e y e  s a l m o n  i n  the 

c e n t r a l  d i s t r i c t  i n  J u n e .  (M F i l e  6, a t  3 6 5 - 3 6 6 ,  17, 18) A

c o n s e q u e n c e  o f  t h e  a b s e n c e  o f  " s u b s i s t e n c e  u s e s "  is t h a t  the 

b o a r d  r e t a i n s  t h e  d i s c r e t i o n  to a u t h o r i z e  " p e r s o n a l  u s e  f i s h i n g "  

o n  w h a t e v e r  s t o c k s  a n d  i n  w h a t e v e r  s e a s o n s  i t  d e t e r m i n e s  b e s t  

s e r v e  t h e  p u b l i c  i n t e r e s t ,  j u s t  as i t  r e t a i n s  d i s c r e t i o n  f o r  w h e n  

a n d  w h e r e  to a u t h o r i z e  c o m m e r c i a l  f i s h i n g  a n d  s p o r t  f i s h i n g .  AS 

1 6 . 0 5 . 2 5 1 ( a ) .  K e n a i  P e n i n s u l a  F i s h e r m a n ' s  C o o p e r a t i v e  A s s o c i a ­

t i o n  v. S t a t e , s u o r a , r e c o g n i z e d  t h a t  t h e  b o a r d  is a u t h o r i z e d  to 

m a k e  a l l o c a t i o n  d e c i s i o n s .  T h e  f a c t o r s  u p o n  w h i c h  t h o s e  a l l o c a ­

t i o n s  a r e  b a s e u  m a y  c h a n g e  o v e r  t i m e ,  a n d  t h e  a l l o c a t i o n s  m a y  

s h i f t  a c c o r d i n g l y .  S u c h  a l l o c a t i o n s  a r e  c o n s i s t e n t  w i t h  the 

b o a r d ' s  s t a t u t o r y  . a u t h o r i t y .  • A S  1 6 . 0 5 . 2 2 1 ( a )  a n d  A S  1 6 . 0 5 . -  

2 5 1 ( b )  .

T h u s ,  t h e  b o a r d  m u s t  a u t h o r i z e  " s u b s i s t e n c e  f i s h i n g "  on 

t h e  s p e c i f i c  s t o c k s  a n d  i n  t h e  s p e c i f i c  s e a s o n s  w i t h  w h i c h  the 

" s u b s i s t e n c e  u s e s "  a r e  a s s o c i a t e d .  S e e  A S  1 6 . 0 5 . 2 5 1 ( b )  a n d  5 A A C  

0 1 . 5 9 7 ( a ) ( 3 ) .  O n  t h e  o t h e r  h a n d ,  t h e  b o a r d  h a s  t h e  l a t i t u d e  to 

d i r e c t  " p e r s o n a l  u s e  f i s h i n g "  to a n y  s t o c k  o r  s e a s o n ,  as l o n g  as 

i t s  d e c i s i o n  is r e a s o n a b l e  a n d  n o t  a r b i t r a r y .  K e l l y  v.
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Z a m a r e l l o , s u p r a , at 911. T h e  M a d i s o n  c o u r t  d e t e r m i n e d  t h a t  the 

s h i f t  f r o m  the f a l l  c o h o  to the s u m m e r  s o c k e y e  w a s  r e a s o n a b l e  a n d  

n o t  a r b i t r a r y .  (M F i l e  6, at 3 6 8 - 3 6 9 ,  IK 11, 12)

T. e p l a i n t i f f s  f i n a l l y  a s s e r t  t h a t  t h e y  h a v e  b e e n  

t r e a t e d  u n r e a s o n a b l y  b e c a u s e  p a r t i c u l a r  b o a r d  m e m b e r s  a l l e g e d l y  

h a d  a b i a s e d  a t t i t u d e  t o w a r d  them. 19/ T h e  i n c i d e n t s  t h a t  p l a i n­

tiffs r e l y  u p o n  to a t t e m p t  to d e m o n s t r a t e  the " u n r e a s o n a b l e "  

a t t i t u d e  o f  p a r t i c u l a r  b o a r d  m e m b e r s  a l l  i n v o l v e  b o a r d  a c t i o n  

that p l a i n t i f f s  d i d  n o t  like. T h e  b o a r d  d i d  n o t  a u t h o r i z e

" s u b s i s L u n c e  f i s h i n g "  f o r  p l a i n t i f f s ,  b u t  the c r i t e r i a  t h a t  the 

b o a r d  u s e d  in t h a t  p r o c e s s  w e r e  c o n s i s t e n t  w i t h  t h e  i n t e n t  o f  the 

s u b s i s t e n c e  l a w  a n d  r e a s o n a b l e ,  a n d  u n d e r  the r e m a n d  to s u p e r i o r  

co u r t ,  p l a i n t i f f s  a r e  f r e e  to s u b m i t  p r o p o s a l s  to the b o a r d  a n d  

s h o w  w h y ,  u n d e r  t h e  c r i t e r i a ,  t h e y  do in  f a c t  e n g a g e  in  " s u b s i s­

tence  u s e s . "  S e e  s e c t i o n s  B, D, a n d  E a b o v e .

It is t r u e  t h a t  n o  f i s h i n g  f o r  p e r s o n a l  u s e  w i t h  set 

g i l l  n e t s  w a s  a u t h o r i z e d  f o r  p l a i n t i f f s  i n  1981, b u t  as t h e  e a r­

lier d i s c u s s i o n  s h o w s ,  the b o a r d  b a s e d  t h a t  a c t i o n  o n  r e s o u r c e

1 9 / A F N  a s s e r t s  t h a t  p l a i n t i f f s  a r e  a l l e g i n g  t h a t  the b o a r d  as 
an i n s t i t u t i o n  s u f f e r s  f r o m  u n c o n s t i t u t i o :  al b i a s .  ( B r i e f  o 7  
i n t e r v e n o r / a m i c u s  c u r i a e  at  3 7 - 4 5 . )  T h a t  is n o t  an  a c c u r a t e  
c h a r a c t e r i z a t i o n  o f  p l a i n t i f f s '  a l l e g a t i o n s ,  w h i c h  i n s t e a d  are 
d i r e c t e d  a t  t h e  a t t i t u d e s  o f  p a r t i c u l a r  b o a r d  m e m b e r s .  F o r  
e x a m p l e ,  t h e  c o n t e m p t  a l l e g a t i o n s  i n  G j o s u n d  w e r e  d i s m i s s e d  b y  
s t i p u l a t i o n  " b a s e d  u p o n  a s i g n i f i c a n t  c h a n g e  in the m e m b e r s h i p  
a n d  l e a d e r s h i p  o f  t h e  [ b o a r d ] . . . "  (M F i l e  7, at 371) A F N  as k s  
that t h e  p u r p o r t e d  i s s u e  b e  r e m a n d e d  to s u p e r i o r  c o u r t  to d e v e l o p  
a r e c o r d .  In fact, t h e  r e a s o n  t h e r e  is n o  r e c o r d  is t h a t  n o  s u c h  
i s s u e  h a s  b e e n  r a i s e d  o r  b r i e f e d  in e i t h e r  G j o s u n d  o r  M a d i s o n .

-  5 1  -



a n d  a l l o c a t i o n  c o n c e r n s .  H o w e v e r ,  b e f o r e  1 9 8 2 ,  t h e  b o a r d  r e c o n ­

s i d e r e d ,  a n d  a u t h o r i z e d  " p e r s o n a l  u s e  f i s h i n g "  in  w h i c h  p l a i n ­

t i f f s  c a n  p a r t i c i p a t e .

T h e  " p e r s o n a l  u s e  f i s h i n g "  a u t h o r i z e d  b y  t h e  b o a r d  i n

the c e n t r a l  d i s t r i c t  o f  Coe.: I n l e t  is o n  t h e  s u m m e r  s o c k e y e ,  i n ­

s t e a d  o f  t h e  f a l l  c o h o  p r e f e r r e d  b y  p l a i n t i f f s ,  bu t ,  as d i s c u s s e d  

a b o v e ,  t h a t  d e c i s i o n  is w i t h i n  t h e  d i s c r e t i o n  o f  t h e  b o a r d  a n d  

r e a s o n a b l e .  A S  1 6 . 0 5 . 2 5 1 ( a ) .  (M F i l e  6, a t  3 6 8 - 3 6 9 ,  11 11, 12) 

P l a i n t i f f s  m a y  n o t  h a v e  m a d e  c h e  d e c i s i o n s  t h a t  the 

b o a r d  m a d e  o n  t h e s e  m a t t e r s .  T h a t  d o e s  n o t  m e a n ,  h o w e v e r ,  t h a t  

t he b o a r d  d e c i s i o n s  w e r e  a r b i t r a r y ,  an d ,  in  f a c t ,  as t h e  d i s ­

c u s s i o n  s h o w s ,  t h e  d e c i s i o n s  w e r e  r e a s o n a b l e .

T h u s ,  t h e  a c t i o n s  o b j e c t e d  to b y  p l a i n t i f f s  do n o t  

v i o l a t e  s u b s t a n t i v e  d u e  p r o c e s s .

VI. C O N C L U S I O N  

T h i s  a p p e a l  is n o t  a b o u t  m e r e  s e m a n t i c s .  It is a b o u t  

i m p o r t a n t  l e g i s l a t i v e  c h a n g e s  i n  t h e  d e f i n i t i o n  o f  " s u b s i s t e n c e  

f i s h i n g "  w h i c h  a r e  b e i n g  p u t  i n t o  e f f e c t  i n  a r e a s o n a b l e  m a n n e r  

c o n s i s t e n t  w i t h  t h e  l e g i s l a t i v e  i n t e n t  to p r o t e c t  r u r a l  a r e a s  of 

t h e  s t a t e  w h i c h  h i s t o r i c a l l y  h a v e  b e e n  d e p e n d e n t  u p o n  h u n t i n g  a n d  

f i s h i n g  as a s i g n i f i c a n t  c h a r a c t e r i s t i c  o f  t h e  s o c i a l  a n d  e c o n o m­

ic l i f e  o f  t h p  a r e a .  I n  C o o k  I n l e t ,  " s u b s i s t e n c e  f i s h i n g "  is n o w  

b e i n g  a u t h o r i z e d  f o r  r u r a l  c o m m u n i t i e s  r e l i a n t  u p o n  f i s h  a n d  g a m e  

r e s o u r c e s , a n d  " p e r s o n a l  u s e  f i s h i n g "  is b e i n g  a u t h o r i z e d  for 

i n d i v i d u a l s ,  s u c h  as p l a i n t i f f s ,  w h o  do n o t  l i v e  i n  s u c h  r e l i a n t  

c o m m u n i t i e s .

-  5 2  -



I

T h e  s t a r e  r e q u e s t s  t h a t  t h e  h o l d i n g s  o f  the M a d i s o n  

c o u r t  b e  a f f i r m e d ,  t h a t  t h e  h o l d i n g  o f  t h e  G j o s u n d  c o u r t  w h i c h  is 

the s u b j e c t  o f  t h i s  a p p e a l  b e  r e v e r s e d ,  a n d  t h a t  t h e  r e q u e s t  b y  

A F N  f o r  a r e m a n d  o n  a n  i s s u e  t h a t  is n o t  at i s s u e  in  this c o n s o l­

i d a t e d  a p p e a l  b e  d e n i e d .

y

N O R M A N  C. G O R S U C H  
A T T O R N E Y  G E N E R A L

By: —/•

L a r r i  I r e n e  S p e n g l e r  
A s s i s t a n t  A t t o r n e y  G e n e r a l
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Winter King Charters
Fish for

W inter Kings 
H alibut 

Rock Fish

Tackle furnished 
or bring your own

Ralph E. Lohse, Captain
Box 14 

Cordova, Alaska 99574 
(907) 424-7170

April 1C, 1985

Representative M. Mike Miller, Chairman 
House of Representative, Judiciary 
Pouch V
Juneau, Alaska 998J1

Dear Mr. Miller,

I believe that the subsistence issue is of utmost importance at this time. 
The detrimental effects of the Supreme Court's decision in the case of 
Madison vs. Alaska, on the communities and individuals involved in sport 
and commercial fishing, demands immediate attention to avert both short 
and long term financial disaster. (Mot to mention true subsistence users.)

We need immediate action on the part of those in a position of power and 

leadership.

Please do all in your power to give House Bill #288 or similiar legislation 
your attention and. support.

Thank you.

G o J l j U u



4 / 4 / 8 5

D e a r  R e p r e s e n t a t i v e ,
I w o u l d  like to  u r g e  y o u  to s u p p o r t  H B - 2 8 8  o r  any l e g i s l a t i o n  t h a t  

w i l l  k e e p  the A l a s k a  E o a r d  o f  F i s h  a n d  C a m e  as n a n a g e r s  a n d  r e g u l a t o r s  
of o u r  f i s h  a n d  game. I live in C o r d o v a  and f i s h i n g  is m y  o n l y  m e a n s  o f  
m a k i n g  a living. I h a v e  fo u r  m o n t h s  t o  m a k e  a y e a r s  w a i g e  a n d  the C o p p e r  
R i v e r  f i s h e r y  m a k e s  up to 70% of m y  i n c ome. It w e  l o ose any ti m e  f i s h i n g ,  
e s p e c i a l l y  the f i r s t  p a r t  of  the run, w h e r e  50% of the f i s h  go up r i v e r  
in 2-3 w e e k s ,  it is d e f i n a t e l y  g o i n g  to m a k e  it hard, if not i m p o s s i b l e ,  
to m a k e  m y  f i n a n c i a l  e n d s  m e et.

P l e a s e  s u p p o r t  H B 2 8 8  a n d  p l e a s e  p u s h  to get the i s s u e  r e s o l v e d  this 
s e a s o n .  F i s h i n g  is s c h e d u l e d  to b e g i n  !1ay 13, 10 35,

T h a n k - y o u  ve r y  m u c h ,

S i  r i c e  r e l v  .

J o h n  C. B o o r e n
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Mrs. Denny Kay Weathers 
P.O. Box 037 
Cordova, Aluska. 99574 
Reseaent; Hawkins Island 
Lot 6, Deep Bay VHP ch. 6

Dear Alaska State Legislators;
I am a homemaker & mother, I live (5) water miles Northwest of Cordova on 

the North end of Hawkins Island in the Deep Bay area.
I em strongly in support of Senate Bill H 231 and House Bill fi 288, ar 

urge all Senate ahc no use Chairman and Co-Chairman to work as quickl/“IT3 pc ui- 
blo at resolving these major issues.

My personal reesons are a3 follows; Pishing is our only source of an in *.oma 
which in turn is our survival. Survival meaning we must purchase fishing and hun­
ting license, shells, fuel to even ao ret game meat.

In order to make jelly, bread ox' 'even grow a hand full of potatoes it takes
an income to purchase flour, sugar or seed potatoes, and much work to even try
to grow a small kelp box garden, do to our poor gardening conditions in this 
area, compared to Anchorage, Palmer and Fairbanks with such good growing seasons.

You must take in to consideration, our moose and deer, in the Prince William 
Sound, Copper River and the surrounding Cordova area. All the moose and deer 
were transplanted here prior to Statehood. This makes a limit on all the game 
meat in this area, which is set up to ensure that our children will have moose 
and deer when th y grow up. The Alaska Pish and Game regulate those rules to 
ensure future stocks, thi3 is done in the best interest of the people,,

If the State was to open subs!stance hunting to all residents it would dis-
trciy all that the dept, of Pish and Game has worked so hard to protect for the 
future of all Alaskans.

As for the Copper River Red Salmon run; in 1982 my husband caught 2,865 red 
salnon, 1983 was 1,323 red salmon, 1984 was 741 red salmon..Each year we have 
been cut back on our take of the Copper River Red Salmon to ensure tho brood 
stock and to ussure that tho subsistnnca fisherman get thier increased quota 
of Red Salmon each year.

My husband in 1982 paid 357.30, 1933 paid $26.46, 1934 >14.82, this was 
just the Aquaculture asesment for Copper River Red Salmon and by the time the 
cannery3 machod the 3.02 per fish it totaled 093.58 paid out for our catch to 
ensure the preservation of our future Copper River Rod Salmon through the Aqua­
culture. Please elco note that the subsistanco fisherman do not pay the $.02 per 
fish nor do they quit fishing during the clo3er3 by the State of Aluoka Dept, of 
Pish and Game. Those closers are deiis-ned to give proper escapement to ensure the 
proper amuont of brood stock escapement.

If the Copper River Fishermen have to cut back much more there will not be 
a Copper River Fisherman left.

Please understand , 1 boleave that subsistence ia very important but not to 
the point of destruction-moaning our roooursea oan not handle every resident be­
coming a cub3itance user. Please study this issue with the up-raost care, because 
rivers, streams, forests and fields can only provide just so much and when it's 
gone it's gone forever. The Alaska State Pish And Game have been slowly accomp­
lishing a goal, why not leave it there at least they have some facts and figures 

knd:a future to work with.
To me subsistence means a need find a need moan3 necessity which brings us 

back to 3ubsistance '-ich is the minimum food and shelter necessary to support 
llfo-nat the want for the food.

I beleave hunting .'tad fishing is 3till a privilege and honor that the State 
of Alaska provides by over seeing the resources and keeping thorn balanced.

People that have a good income, moaning average income or higher should be 
willing to purchase a hunting or fishing license and leave the subsistanoe to the 
person or persons that trunly need it for the reasons of survival, not for tho 
want or greed. Remember tho key words to subsi3tanco is in tho V/ebsters Dictionary, 
Thank you.for your concerns and time on thhse important issues.



Mr3• Denny Kay Weathers  
P.O. Box 037 
Cordova, A laska  99574 
R eseden t ;  Hawkins I s l a n d  
Lot 6, Deep Bay VHP ch. 6

(Pace L e t t e r )
Dear Committee Chairman;

Could you p l e a s e  see  t h a t  a l l  the  members o f  you r  committee r e c i e v e  a copy 
o f  my l e t t e r  i n  su p p o r t  o f  Sena te  B i l l  #231 and House B i l l  #280 to  h e lp  e nsu re  
t h e  s a f e t y  and f u t u r e  o f  a l l  o u r  n a t u r a l  r e s o u r s e s  and w i l d l i f e  th roughou t  a i l  
A la sk a .  Thank you a l l  f o r  your  t ime and ha rd  work, I f  I  can be o f  any h e lp  to 
any one o f  our  l e g i s l a t o r s  w i th  our  f i s h i n g  r e c o r d s  p l e a s e  l e t  us know.



• >

Mrs. Denny Kay Weather s 
P.O. box 337 
Cordova, A laska .  99574 
f(03edentj  Hawkins I s l a n d  
Lot 6, Deep Day VHP ch .  6

Dear Alaska  Ct&te L e g i s l a t o r s ;
I  am a homemaker & mother,  I  l i v e  (5)  w a t e r  m i l e s  Northwest  ot' Cordova on 

the  North  end o f  Hawkins I s l a n d  i n  the Deep Day a r e a .
I  am stjTongly i n  su p p o r t  o f  Senate  D i l l  H 231 and House D i l l  # 238, and 

urge  a l l  Sena te  a n a l i n u s e  Cnairman and Co-Chairman to work a s  q u i c k l y - ^  p o s s i ­
b le  a t  r e s o l v i n g  t h e s e  major i s s u e s .

My p e r s o n a l  readonc a re  a3 f o l l o w s ;  P i s h i n g  i3  o u r  on ly  s o u rce  o f  on income 
which i n  tu rn  i s  ou r  s u r v i v a l .  S u r v iv a l  moaning we must purchase  f i s h i n g  and hun­
t i n g  l i c e n s e ,  s h e l l s ,  f u e l  to even ~o g e t  game meat.

In o r d e r  to make j e l l y ,  bread o r  even grow n hand f u l l  o f  p o t a t o e s  i t  t a k e s
en income to pu rchase  f l o u r ,  s u g a r  o r  seed p o t a t o e s ,  and much work to even t r y
to  grow a smal l  k e lp  box ga rd en ,  do lo our  poor g a rd e n in g  c o n d i t i o n s  in  t h i s  
a r e a ,  compared to Anchorage,  Palmer and F a i rb a n k s  w i th  such good growing s e a s o n s .

You must t ak e  i n  to c o n s i d e r a t i o n ,  ou r  moose and d e e r ,  in  the  P r in ce  V.’i l l i a m  
Sound, Copper R iv e r  and the su r ro u n d in g  Cordova a r e a .  A l l  the moose and deer  
were t r a n s p l a n t e d  here  p r i o r  to S ta te h o o d .  T h is  makes a l i m i t  on a l l  the  game 
meat in  t h i s  a r e a ,  which i s  s e t  up to ensu re  t h a t  ou r  c h i l d r e n  w i l l  have moose 
and d e e r  when they  grow up. The Alaska F ish  and Game r e g u l a t e  t h e s e  r u l e s  to 
en su re  f u t u r e  s t o c k s ,  t h i s  i s  done in  the b e s t  i n t e r e s t  o f  the  p e o p le .

I f  the  S t a t e  was to  open s u b s i s t a n c e  h u n t i n g  to a l l  r e s i d e n t s  i t  would d i s -
t ro y  a l l  t h a t  the  d e p t ,  o f  P ish  nmd Game h as  worked so hard  to p r o t e c t  f o r  the  
f u t u r e  o f  a l l  A laskans .

As f o r  the  Copper R iv e r  Had Salmon run ;  i n  1902 my husband caugh t  2,865 rod 
s a lo o n ,  1903 'was 1,323 red  salmon, 1904 was 741 red  sa lm o n . .E ach  y e a r  we have 
been c u t  back on ou r  take o f  the  Copper R iv e r  Red Salmon to ensu re  tho brood 
s to c k  and to a s s u r e  t h a t  the  s u b s i s t a n c e  f i sh e rm a n  g e t  t h i e r  i n c r e a s e d  quota  
o f  Red Salmon each y e a r .

My husband in  1982 pa id  $57.30 ,  1903 p a id  $26 .46 ,  1984 $14 .02 ,  t h i s  was 
j u s t  th e  A q u acu l tu re  aoesment f o r  Copper R iv e r  Red S a l r  ,n and by tho  t ime the  
c a n n e ry s  mached th e  $ .02  per f i s h  i t  t o t a l e d  $90.58 p a id  ou t  f o r  ou r  c a tc h  to 
ensuro  th e  p r e s e r v a t i o n  o f  o u r  f u t u r e  Copper R iv e r  Red Salmon th rough  the Aqua­
c u l t u r e .  P lea se  a l s o  no te  t h a t  the  s u b s i s t a n c o  f i sh e rm e n  do not pay the  $ .02  per  
f i s h  no r  do they q u i t  f i s h i n g  d u r in g  the  c l o s e r s  by the  S t a t e  o f  Alaska  Dept,  o f  
F i s h  and Game. Those c l o s e r s  a r e  de s igned  to g iv e  p r o p e r  escapement to  ensure  th e  
p r o p e r  nmuont o f  brood s to ck  escapement.

I f  the Copper R iver  Fishermen have to c u t  back much more t h e r e  w i l l  n o t  be 
a Copper R iver  Fisherman l e f t .

P l e a s e  u n d e r s t a n d  , I b e lea v e  t h a t  s u b s i s t e n c e  i s  ve ry  im p o r t a n t  out n o t  to  
the  p o i n t  o f  d e s t r u c t i o n - m e a n i n g  our  r o s o u r s e s  oan n o t  hand le  every  r e s i d e n t  be­
coming a  s u b s i t a n c e  u s e r .  P le a se  s tudy  t h i s  i s s u e  w i th  tho up-most c a r e ,  because  
r i v e r s ,  s t r e a m s ,  f o r e s t s  and f i e l d s  can on ly  p ro v id e  j u s t  so much and when i t ' s  
gone i t ' s  gone f o r e v e r .  The A laska  S t a t e  P'ish And Game have been s lo w ly  accomp­
l i s h i n g  a g o a l ,  why no t  l e ave  i t  t h e r e  a t  l e a s t  they  have some f a c t s  and f i g u r e s  
andch f u t u r e  to  work w i th .

To me s u b s i s t e n c e  means a need and a need mean3 n e c e s s i t y  which b r in g s  us  
back to  s u b s i s t a n c e  which i s  the  minimum food and s h e l t e r  n e c e s s a r y  to  su p p o r t  
l i f e - n o t  the  want f o r  the  food .

I  b e lea v e  h u n t i n g  and f i s h i n g  i s  s t i l l  a p r i v i l e g e  and honor t h a t  tho  S t a t e  
o f  A la ska  p r o v i d e s  by ov e r  s e e in g  the  r e s o u r c e s  and keep ing  them b a lan ced .

People  t h a t  have a good income, m eani rg  average  income o r  h i g h e r  should  be 
w i l l i n g  t o  pu rchase  a h u n t in g  o r  f i s h i n g  l i c e n s e  and le a v e  the  s u b s i s t a n c e  to  the  
p e r so n  o r  p e r so n s  t h a t  t r u o l y  nped i t  f o r  Vie r e a s o n s  o f  s u r v i v a l ,  n o t  f o r  t h e  
want o r  g re e d .  Remember the key words to  e . b s i s t a n c e  i s  i n  th e  Webstors  D ic t iona ry*  
^Ehank ypu ; f o r  ,yotpr Qpncerns and t ime on th h s e  im p o r ta n t  i s s u e s .



Mr & Mrs. Max Wiese
Box 47 

Cordova, Alaska 99574 
424-3667

'29 H a r c h  19C 5

R e p . H i k e  Jaillor, C h a i r  an 
H o u s e  J u d i c i a r y  Con: i t t e e  
Ju n e a \  A H

D e r r  Ron. H i l ler:

I n  r e g a r d  t o  H o u s e  Bil" .,"398, I a n  c o n c e r n e d  w i t h  the i s s u e  o f  w h o  

is to u s e  and manr. 0 the f i s h  and s a m e  resources 0:" t h e  state, s p e­

ci f i c a l l y ,  ,o f  fry area o f  C o r d o v a ,  and t h e  gilnon of the C o n n e r  River. 

I v;as h o r n  and r a i s e d  in C o r d o v a ,  h a v e  f i s h e d  f o r  3. (f n y  93 years, 

and d e p e n d  e n t i r e l y  o n  t h e  C o p p e r  R i v e r  f o r  n y  l i v l i h o o d .  I v n u l d  

l i’-c to see the n a n a y e n e n t  o f  o u r  r e s o u r c e s  h a n d l e d ,  so t h a t  I, 

and the nan-.- o t h e r  r e s i d e n t s  of C o r d o v a  w h o  a l s o  d e p e n d  oh the 

C o p p e r  River, w i l l  he e n s u r e d  of o u r  c o n t i n u e d  u s e  of t h ’s r e s o u r c e ?

T h a n k  y o u  f a r  y o u r  ti n e  a n d  c o n s i d e r a t i o n  in t h i s  m a t t e r .

S m e  ore. yo i

C J /  —

fax V,ri e s e



CITY OF VALDEZ, ALASKA

RESOLUTION’ N’O. 8512

A RESOLUTION OF THE CITY OF VALDEZ, ALASKA 

URGING IMMEDIATE PASSAGE OF SENATE BILL 231 

AND HOUSE BILL 288, RELATING TO SUBSISTENCE 

FISHERIES, BY THE ALASKA STATE LEGISLATURE

WHEREAS, the Supreme Court of the State of Alaska recently 

found the Alaska Board of Fisheries Regulation, 5 AAC 01.597 

inconsistent with the Legislative intent to provire guidelines 

for the protection of subsistence fishing, and

WHEREAS, the court found the regulation exceeds the 

authority delegated to the Board because it operates too 

restrictively in nonsubsistence uses, and

WHEREAS, Governor Sheffield has proposed legislation in the 

form of Senate Bill 231 and House Bill 288 which provides the 

necessary definition and clarification of the subsistence and 

nonsubsistence fishery issues, and

WHEREAS, the economy of the City of Valdez is critically 

dependent on the revenue and employment resulting from the 

commercial and sport fisheries, and

WHEREAS, the proposed Senate Bill 231 and House Bill 288 

when enacted will serve to the benefit of subsistence, nersonal
commercial and sport fisheries, and the Board's management 

of Alaska's most valuable renewable resource.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE 

CITY OF VALDEZ, ALASKA, that

Section 1. There be immediate consideration and enactment 

of Senate Bill 231 and House Bill 288 as proposed by Governor 

Sheffield.

PASSED AND APPROVED BY THE CITY COUNCIL OF THE CITY OF 

VALDEZ, ALASKA this 1st day of April, 1985.

CITY OF VALDEZ, ALASKA

ATTEST

Jim7Watson

City Manager/City Clerk



D e a r frU •

My name is Dan Strickland. I an 31 years old and live with 

my wife Pane la in Cordova, We just had our first child, a son, 14 days 

ago. I came tc Alaska 13 years ago and have worked for the Department of 

Fish ar.d Game for 4 years, and as a commercial fisherman for 9.

I realize the complexity o f  a subsistence definition and the politics 

of relating this definition to fish and game management, from my work with 

the Eskimos and their marine mammal harvest, but I can hardly believe the 

recent Supreme Court decision making ail Alaskans, rural and urban both, 

subsistence users with first- priority.

You know all the arguments pro and con I'm sure. I would just like 

to add my voice in support of Senate Bill #231 and House Bill #288.

With the support of the state of Alaska ny wife and I have built a 

lifestyle for the last 9 years. Please, please, do not obliterate what we 

have struggled for for the last decade. Support passage of Senate Bill #231 

and House Bill #238. Thank you very much.

Sincerely,

Dan Strickland 
P.O. Box 1517 
Cordova, Alaska 99574 
424-5277



PRINCE W ILLIA M  SOUND
AQUACULTURE CORPORATION

A renional non-profit organization [or the enhancem ent o f fisheries.

P.O. Box U K) 
Cortlora, Alaska !)!>.'>71 

m?) tei-iAit

March 26, 1985

Rep. M. Mike Miller, Chairman 
House Judicial Committee 
Alaska State Legislature 

Pouch V (MS 3100)
Juneau, AK 99811

Dear Rep. Miller:

The fishermen in Area E (Prince William Sound, Copper and Bering Rivers) 
have, s nee 1974, contributed $2.5 million and their own voluntary time to the 

development of Prince William '"ound Aquaculture Corporation (PWSAC) and the 
imp eme..tation of salmon enh icement programs by this Regional Aquaculture 
Association.

This form of "self help" resource development by the harvesting fishermen, 
which was created by the Alaska f ie Legislature in 1974, has set a responsible 
standard for enhancement that is without parallel in the rest of the United 
States. We project that our total enhancement program will generate annual 
revenues to the commercial fishery alone of $20 million within ten years. 

Moreover, the Esther Hatchery will produce coho and chinook salmon fry to 
be stocked in nearby lakes, which we project will return 7500 coho and 6000 
chinook salmon adults to the developing sport fishery near Whittier. Salmon 
from this hatchery will also be available to a future subsistence fishery.

PWSAC has actively supported the enhancement of sockeye and chinook 
salmon on the Copper River in cooperative research programs with the Alaska 
Department of Fish & Game since 1981. Funds expended to date represent $1.6 
million. These research studies have focused upon the development of an 
expanded hatchery program in the Upper Coopper River in fiscal year 1987.
We, along with other groups, feel that mere fish production will increase 
the share of fish for all users of the resource, commercial, sport and subsis­
tence included.

The recent Alaska Supreme Court ruling on the subsistence issue, the 
Madison decision, has the potential to undercut the established gillnet fishery 
before we have an opportunity to implement our Regional Comprehensive Enhance­
ment Plan- Our fishermen, processors, Cordova businesses and community in 

general, could suffer a devastating economic loss in the near and long term 
if this decision stands.



Page Two
Rep. M. Mike Miller 

March 26, 1985

While the 1978 subsistence law provides for an appropriate priority 
use of resources by residents of Alaska who have traditionally relied on 

fish and game, it does not give the boards enough guidance to protect 
other traditional users, that is, sports and commercial fishermen.

We urgently need your help and support in order to see that Senate Bill 
//231 is enacted in this legislative session.

Thank you for your support.

BJA/mbl
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Box 25k 
Cordova,

April I, 19^5

Representative Mike Miller, Chairman 

House of Representative Judiciary 

Alaska State Legislature 

Pouch V

Juneau, Alaska 99811

Dear Representative Miller;

I am writing to request your support on HB 288 or any simile-

legislation that would give the Alaska Board of Fish and Game the power back

to regulate and manage our fish and game resources. If not passed this could 

virtually destroy Cordova. Cordova's main industry is fishing and the only 

industry that is keeping Cordova alive today. W e  cannot depend on Tourism.

Many Cordova fishermen would loose their boa s and their only way of

making a living if they are not able to fish (gillnct). Does the state want 

to see this happen? Nearly all of the Cordova fleet is financed thru the state. 

What will this do to the state?

My husband has been in the fisheries since 19&9- We make our home 

here in Cordova. This is our only means of employment, We are not young 

and certainly do not wish to loose our boat. We prefer to be employed and 

not on Welfare.

I urge you, along with all of Cordova, to please give this bill 

your support.

Sincerely,

Kathy Crow
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P.O. B o x '60$.' 

Cordova, Alaska 9^5

To whom it may concern:

I am concerned about the situation that may develope in Cordova if adequate 

steps are not taken to ensure the commercial fisherman's livelihood. The ruling 
by the Alaskan Supreme Court on the subsistence use of salmon threatens Cordova's 

economy which is based entirely on the commercial fishing of salmon. The laws 
need to be changed or modified to protect this way of life. Subsistence use of 
salmon by all Alaskans, rural and urban, is a knife in the back to the commercial 

fisheries. The economic repercussions of the decline or total lose of the commer­
cial fisheries in Cordova, would be felt by all Alaskans.

Is the right of all Alaskans to the salmon worth the complete demise of a wav
of life for the fisherman? I don't think so! I would appreciate anything you 
could do to protect our commercial fisheries.

Sincerely yours 
Monna Alwine



c?

P.O. Box 1065 
Cordova, AK. 99574
March 31, 1985

M. Mike Miller, Chairman
House of Representatives Judiciary

Alaska State Legislature

Pouch V
Juneau, AK 99811 

Dear Sir:

I support Senate Bill #231 and House Bill #288 to give back the power to the 
Alaska Board of Fisheries and Game to manage our fishery resources. We urgently 
request your support as, if this legislation is not passed, this will have a 

very serious impact on the Town of Cordova.

It is most important that this issue be resolved during this Session; I 

thank you very much for your efforts.

Very truly yours,

R. J. Shaw
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Dear R e p r e s e n i t v e  Miller,

There appears to be considerable concern ov e r  the

Salmon Fish a l l o c a t i o n  on the Copp e r  R i v e r  and oth e r  rivers 

as r e g a r d s  to the State supream urt r u l l i n g  on S u b s i stance 

F i shing as h a v e i n g  total p i ority over sport, and p ersonal use

and Comercial Fishermen. The C o r d o v a  Fish e r m e n  are c o n c e r n e d

that they will be p r o h i b i t e d  from comercial fishing the m a i n

run of the C o pper r i ver salmon which o c c u r e s  in the first fchraa weeks

of from M a y  15th to about June 15th say.

If bhis run is allowed to go by with out any comercial fishing 

d u ring those v e e k s  or severly restri.' ■* ed, then in effect 

the - • will be no a llocation to the comercial fishermen

and there v/ill be a sever economic i m p a c t  on , not onlv the

/f50 fishermen bu£ also on tho e m plyment in C o rdova and ... ___

i n v e s t m e n t  in c a n n e r y s  and boats and gear, in w h i c h  the State

of Alaska has l o a n e d  m i l l i o n s  of dollars.

7/e as comercial F i s h e r m e n  are b e ing told that the p i o r i t y s  for

Salm o n  use on the C o o p e r  river art first Subsistence F i s h e r m e n

then personal use Fishermen, then Spo r t  Fishermen, then 

last in line are the comercial F i s h e r m e n s  needs.

I feel this i s  a c o mplete reversel of wh a t  the p r i o r i t y s  should be.

The Come r c i a l  F i s h e r m a n  has a greater economic n e e d  than 

dose any one i n c l u d i n g  the subsistance Fishermas

four

ihe C o rdova Comercial F ish e r m a n
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Has at least 1^0,000 dollariis invested in Boats^licenses^

and equiptment, plus his hone. His lifes v/ork is tied up here.

His total employment is here. Food production, and Cannery 

employment depend on his getting the opportunity to fish, 

now compare this need to a subsistance fishermans needs.

Or a personal use fishermans needs, and most certainly to a 

Sport Fishermans needs.

Can you in all honesty rank the comercial fisherman last in line

for pioritys to th Cooper river run of Salmon?

If ever there was a term that would apply to Comercial Fishermen

If woul have to be subsistance Fishing, all thier subfetance comes 

from this.

Comercial Fishermen are locked into one area to fish 

Via the Limited entery program, If we are denied Fishing rights 

on the Cooper river, We can not relocate to Bristol bay say.

We have to stay here, as per the state limited entc-ry law.

Sport fishermen on the other hand, can go any whore, and fish

for any sricie of fish. We as Comercial Fishermen if we do not

have a limited entery permit for Herring, can not fish herring

Or crab or as in the case of Halibut are allowed prehaps 6 days a year

often during conflicting seasons. As far as 1 know Subsistance 

Fishermen can go any where in the state and fish any species

any time they, are available.

Hone of them have any investment even slightly comparable to the



Comercial Fisherman., investment, in Money, Time, and lifes work.

v/ay of life,in any aspect you can think of.

We may well be a minority in Numbers, but we are by far the 

Majority in food production, labor employment, and in economic 

need.

In conclusion, No comercial Fisherman ~ know of wishes to 

prohibit the Subsitance fisherman from fishing, Many of us

are natives them selves, no one wishes to deprive the native 

who operated a Fish wheel one fish he needs.

There are only a very few of these,Its the m^ri who works on the pi 

line and desires to call hiir.E self a subsistance fisherman 

or says that his Sport fishing needs are greater than our

Comercial Fishing needs, these are the Fallacies we object to.

SinGsrlyvyaurs

Please facilitate passage of Senit Bill No 231

and House Bill No 283

Sincerly yours
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W e recently passed the opinion 
that  sp or t sm an  un i te r s  should 

no t  he allowed to fish sa lmon after 
Ihe fish have entered their f r e s h ­
water spa wn ing  s t re ams  . . and  we 
were bitterly taken  to task by at 
least one Anchorage  resident whose 
opinion was  thal wc were " fa r out n! 
touch with Alaskans and  especially 
South-Central  and  Western Alaska 
sport-flshlng en thus ias t s

Well. Mr. Anehoragl le . . . "we"  
( that 's  polite for editorial use to keep 
from using the big personal 
pronoun)  have fished an  awful loi ol 
Alaskan rivers for more than hall a 
cen tury ,  and we've seen the changes 
In both tegti! \ t lons and the type of 
f isherman In Alaska. In years past, 
nobody except a few Natives look 
sa lm on  nut  or spawn ing  s t reams Ii 
jnst wasn ' t  done.  There were 
m arker s  at the m o u th s  ol s t reams 
beyond which commerc ia l  l l sh ermn i  
were not allowed, and.  maybe  
because  then  wen- not too mate,' ol 
us spor t s  l isheruu o. II was naii i r  d 
that s ince we didn' t  have to fish 
sp aw nin g  sa lmon rims, we didn' t .

The problem, reduced to simple 
icrins.  ts largely with n um ber s  and 
at t i tude.  Now. we'll agree (hat It Is 
great for folks to be able to go onieb. 
with rod and  reel, bright  sockeyc 
and br igh t  silvers . . .even bright 
kings . . .for their  annua)  s inn ing  of 
the freezer or the  Sears canning  
equipm ent . . .but for folks to think 
pink-sided or black-Jowclcd kings or 
silvers are " tro p h y ” In kind of hard 
lo swallow for a guy who grew up 
with bright uea fifth. And for 
anybody to th ink a turned 
hum pback or dog salm on is good 
rodder . . .that Just shows  they 
"don’t know no better . "

IQjeoplc  ask this old-timer once in 
vi awhile as lo "Wh at  changes do 
wc notice In Alaska, over the 
yea rs?” Well, we'll have to be 
hones t  and  any tha t  ' b e  "new 
breed" of spor t s  fl? Titian wlio’ve 
arrived In Alaska in recent  years,  
and  the  biologists and the fish 
m a n a g e m e n t  programs that have 
resulted,  arc am o n g  the greatest  . . . 
and  mos t  ser ious changes  . . . we've 
noticed.

A l’ltlC  SO CIETY1 IS T i n :  I 'E R F E C T  G IF T



T h f  tjiif-iuiii ;>1 1 ' i>> ti*. "iir
ou traged  Am liutage ir.idt i • 1* • i n  
so me  flivrtisslim Times  have 
c h a n n e l  A lot ot people have 
changed  Ami it may he :i jv>o<I t ime 
lo begin bringing out a lot of 
un tou chab le  subjects and  begin 
fashioning a little more thoughtful  
ethic am on g  all f ishermen 
Native as well ; im  W hile . am'  their 
adminis trate!  s.

Our  Anchnr.il**' rompls lnc t  
accused  tts of leaning to (he Niiltve 
aubplstence f i shermen ami  "against  
non-NatIve fishermen . 
spor tsmen.  'I he answer  to that 
cri t icism Is yes and  no . . . "yes , "  
because we believe t ime-honored 
(and against  Ihe total fish run 
numbers. ,  extremely small! 
traditional t akings of spawning I'lsh 
were . . . and  note we said 
“ were"  . . . legitimate,  mid " n o ” 
because  wind Is being I os I lit the 
shuffle of this whole "su bs i s te nce"  
fishing manage mcnt  problem Is that 
there tire probably more whiles than 
there used lo be Natives. (|iialllicd 
for " s u b s f s t c m f i s h i n g  on 
spa wning  hi reams,  plus 1 1 1 ' 1 l.n t lhat 
lor ti variety ot legal and economic 
reasons,  (here arc now ma nv more 
Natives than  there were before 
you d o n ’t have to be " h a l l , " a m  can 
be " q u a r te r "  . . the rnllceitvi 
Native heal th and living condit ions 
have  greatly Improved . . .  In m any 
instances,  It Is more profitable to be 
NatJvc . . . and.  not Insignificantly, 
there  la no longer s t igma hi being 
non-white.

The old Native, in his fewer 
num bers, did not take m uch.  The 
new Native, and his whi le neighbors 
privileged to have subsis tence,  arc 
not only legally allowed sa lmon 
from spawn ing  st reams,  but  where 
In years past  fishing in s t re am s for 
salmon was discouraged for Natives 
fn any great  n um ber s  a n d  totally 
disallowed In any commerc ia l  sense,  
and prohibited al together  for whites,  
now a new generat ion of biologists 
and Gsh and game adminis t ra tors

hit', at.aitd'  'lied a! .Id --tit uri- 
»\.i(< 11 i:ir (>r*M« • ’ • n '.ictus and 
It.I-, p imped headlniui into political 
administ rat ion <>l fish stocks . for 
votes . . li ving in answer  pressure 
from all ite.it group*, and  < < tiaitdy 
answer ing to pressure h u m  Native 
groups . . and we has ten  to
emphasi/.*1 here, a " n e w "  kind ol 
Native group not the old time 
lnll,s wiio tui le lived oil the land, 
hut the modern  dav politic d 
cm point Ions spawned bv 'A b i o s  
t l ietnsc'  rs.

In ariii .d t idmlnlsir.ilton practices 
for lisli and  game protection. no 

longer are s t ic .un w a tch men  pul out 
for a lew weeks or a lew mo nth s  at 
the m ou th s  ol impor tant  salmon 
s t reams  !n inhibit or j>t* vent 
poaching of salmon above th. 
markers.  Any nn m b '  i •>! Important 
lisli runs  ate being gtndnallv 
whittled down to dangerous  stoc k 
levels by legal subs i stence tlsliing 
Many rutls could he wiped nut in a 
season,  lot ail tune,  tl a hm. lv  
market  should appear

While t ights '1 What r.",kts does a 
pair of while ... bool o at bets  pulling 
ts.'itl to Si t  if) thousand  a vc.u In 
wages have till ” ,.ubsis |e | | l ,f "  
so keye thcv eait lake hum a 
spawning  sit r a m  with a drag te l or 
with other geai '

Sooner  or litter we are going lo 
have lo come lo grips with Ihe 
tact thal tire blond lines between 
Natives and whites  have become 
blur red . even the political rights 
of Inheri tance for Native rights and 
for llsh permi ts  have hr come 
blurred.

Political fights, gear lights, and 
racial fights . . . plus the importat ion 
of new ".sport sman" llshlng 
el ides . . . have collided in places 
like the crowded Kenai River and 
the Russian.  Probably only 
Improved policing and shar ing  rules 
will smooth things out on (he Kenai. 
bid there a rc  o ther  rivers where 
rules and  regulat ions might be 
be t ter  adjusted  before the fact. Wc 
need more  ethic, more concern for 
preserving what  we can  of what 
used lo he.

I i t iis inulersinnd that there are 
too  manv  new whites, too ma ny  
on! , ji;.ti»v nativi Natives, too m a n y  
poll!), inns and  too m any  lisli and  
game administrator:-  controlled by 
politicians. It Is a t ime for soul 
.searching.

K ifttk ij,  o u r  hnlrl headed eat lie at 
A ur/non. t ens  s u r e  n ice and  w hi te  In 
die / t rad  a n d  ta ll fea the rs  In 
November, w hen  this was be ing  
w rit  ton. P ro bab ly  fresh w in te r  
feathers, and  he wasn't get lin g  
them so sta ined w ith  s paw n in g  
sain  tort. In c iden ta lly ,  with the 
h e rrin g  Into w in te r holes, sa lm on  
nm s over, and  bottom fish  moved  
m il to deeper wate r. K reakg  was

r. .V . s-

m a k i n g  a  meal t lw  o ther d a y  o f a 
b ig starfish . He'll be a fte r the 
u n w a ry  duck  o r sea g u ll soon.

Asked abou t subsistence fis h in g . 
K re a k y  says. "A t  the best It's lousy, 
this subsistence f is h in g . Some 
years there a re  h a rd ly  a n y  fis h  in  
the streams a t a ll. M aybe one d a y  
(here w on 't be a n y  sa lm on. Hope 
there w il l s t ill be h e rr in g  . .  .but I f  
a ll the eggs get sh ipped to 
Ja p a n  . . . can we have  h e rr in g  
w ith ou t eggs?"

 — r
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GILBERT L. URATA, D.M.D.
G E N E R A L  D E N T I S T R Y  

B O X  BIS 
C O R D O V A ,  A L A S K A  OS S74

March 26, 1985

Alaska State Legislature 
Pouch 5
Juneau, Ak. 99811 

Dear Legislatox*:

Ain asking for your immediate support of Senate Bill 231 and 
House Bill 288 for the following reasons.

1) Subsistence merely means existence or an aid to existence.
Not all people of Alaska need to catch fish in order to exist. Those 
that do, ought to have the opportunity to do so, those that don't should 
be restricted. The ADFG and Board of Fisheries have, and need to be 
allowed to continue to regulate such. Many residents of the state can't 
use 200 fish. The fish are not in prime condition as they are at the mouth 
of a river. Others waste or sell their subsistence fish, or are actually 
sport fishing, driving hundreds of miles for an outing while others indeed 
need tho resource.

2) The state legislature is not qualified, able, and definitly 
lacks the time to regulate a fisheries. Therefore, give the proper agency 
the ADFG, the authority to do so. Shelving both of these bills will 
eventually undermine commercial fishing in all fishing districts in 
Alaska. Besides the Copper River and Cook Inlet regions, others will be 
invaded as access improves. The dipnetters and true subsisters have 
been getting their fair share of fish. They don't require expensive 
boats, gear, andpermits. Look at'Oregon and Washington. They allowed a 
.judge to kill their fisheries, especially during difficult times With 
their other industries. How about the Stikine River? Fishing there is 
practically wiped out following Canadian fishing at the headwaters. When 
salmon survive the difficult cylcle back to their spawning grounds, let em.

3) My final reason deals with the community of Cordova and others 
like it. Who's to pay for tho vessels and permits? How are the banks 
to withstand the defaults? Who wants to foot our welfare checks? Class.:. 
action litigation against tne state, including legislators and the CFEC 
will undoubtly follow. How can the state deny a resident the right to / 
make a living he or she's had for a lifetime?

Please, urge for quick action on this matter. Passage must 
be concluded prior to May 1, 1985. The red season peak(highest priced 
reds in Aklaska) lasts only 2-3 weeks starting in May. Most fisherman 
make their boat and permit payments from reds and use the silver season 
to the survive the winter. Keep a historic way of life alive.

4° /p

Gilbert L. Urata DMD
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With the recent Supreme Court decision, the State now has the direction and 
opportunity to assure to All Alaskans the equal consideration to take fi3h and 
game for their own personal consumptive use. This decision supports the 
Constitution^ provision that '’Wherever occuring in their natural state fish, v-? 
wildlife and waters are reserved to the people for common use.” The court 
stressed that common fU3e f and not priority *users was the main intent and 
should be the effect of the subsistence regulations. They found that all 
consumptive users, and not just rural residents, are eligible priority 
subsistence u3ers.

Government' and it3 laws should apply even handedly to All Alaskans and make 
sure that whatever'criteria is used is not unjustly discrimintory in intent 
or effect. Tne Constitution does not on a whole and should not have severe 
restrictive provisions. This same need should be observed by any legislation 
and should be used tc make sure that its clear intent is to protect and insure
the equal and just consideration of All Alaskans.

But the sa.ie politics that supported the illegal discrimintory subsistence 
regulations are at work to speedily fix their court failure .Tteiu— 4*ain weapon, 
now as in the past, is their threats aimed at the majority of Alaskans. One 
such threat is that the over 200,000 sportfishermen will be severly impacted 
by the Supreme Court decision. The court, in fact, said that all personal 
consumptive user were to be given equal consideration. As most so-called sport 
fishermen eat the fish that they catch, any priority subsistence use must 
include them. And thoBe Tpure sport fishermen1 who catch and release are not 
harvesters of the resource, therefore have a negligible impact. With an annual 
harvestoof well over 100,000,000 salmon, All Alaskan should be entitled to the
equal opportunity to take fish for their own dinner table.

Another political threat used is that the federal government will deny our State 
the right to manage our fish and game unless the subsistence priority is based 
on rural lesidency. When the feds mandate that the resource must be managed as 
they say, the State has in fact already lost the right of management authority. 
This restriction resulted from State politics that requested and supports such 
residency discrimination. When Ron Sommerville, Alaskafs representative during 
early d-2 / ANILCA, opposed this federal mandated discrimination he was removed 
from his Washinton D.C. post. Governor Hammond admitted in a public meeting of 
the Boards of Fish and Game that Sommerville was removed because of Native 
pressure. His replacement, John Katz, has compromised the Alaskan public,s 
constitutional rights on this and many other issues. For the State not to c~ 
politically and judicialy oppose this discrimintory action, which specifically 
denies equality to all residents of Anchorage, Fairbanks, Juneau and Ketchikan, 
shows a planed sell out of our rights. This plan includes the continued lobbying 
action of Larry Spengler, Attorney General office, supporting a priority 
subsistence use ibf- Alaska*s fish and game to be as discrimintory and restrictive 
as has been politcally motivated. Alaska would be betteriserved if our Attorney 
General would be motivated by a responsibility to assure that all residents are 
not discrimintorly restricted in their rights.

The history of Governor Sheffieldfs stern actions has been a well known threat 
to any state employee who would question these unconstitutional subsistence 
regulations. He fired Rish and Game Commissioner Ron Skoog and GaD'.J Division 
Chief Ron Sommerville because of their private personal stands against these 
regulations. And he then requested the resignations of all Board of Fish and 
Game members when they began questioning the balatar.c directions ordered by 
Larry Spengler.clt is time that All Alaskans are again tequal! under the law, 

no matter where they reside, and that such equality is promoted by our State 
and is not necessitated by continued court challenges by its residents.

Jf-

Dale Bondurant 
SR 1 Box 2516 

Chugiak, Alaska 99567

SUBSlSTlSNUi



ALASKA POWER SERVICES
P.O. BOX 8 22  •  CORDOVA, ALASKA 9 9 5 7 4  
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M a r c h  25, 1985

"ike filler, Chairman

A l a s k a  State L e g i s l a t u r e  
P o u c h  V  (MS 3100)
Juneau, A l a s k a  99811

hear ' . ' iko MilLer:

I am w r i t i n g  t h i s  l e t t e r  as a p r i v a t e  b u s i n e s s  o w n e r  in the 
city of C o r d o v a  in s u p p o r t  of HB//288 A l a s k a  P o w e r  S e r v i c e s  
is solely d e p e n d e n t  up o n  the c o m m e r c i a l  f i s h e r i e s  i*. Cordova, 
p r o v i d i n g  m e c h a n i c a l  s e r v i c e s  and p a r t s  to the g i l l n e t  fleet 
of Cordova. If HB//288 is n o t a c t e d  u p o n  by May 1, t h e  sur­
vival of my b u s i n e s s  and m a n y  oth e r s  in C o r d o v a  a r e  do u b t f u l  
this year. T h e r e  a r e  m a n y  r e s i d e n t ' s  l i v e l i h o o d s  at stake 
p e n d i n g  the d e c i s i o n  of this bill. We  urge that y o u  m a k e  
every e f f o r t  to p a s s  this bill as q u i c k l y  as p o s s i b l e .

B u s i n e s s  has d r o p p e d  off s h a r p l y  due to the c o n f u s i o n  and 
u n c e r t a i n t y  c r e a t e d  by the M a d i s o n  decision, w h e t h e r  or not 
t h e  g i l l n e t  f l e e t  w i l l  fish May 15 or not.

We, the o w n e r s  and e m p l o y e e s  of A l a s k a  P ower S e r v i c e s  urge 
y o u  to act i m m e d i a t e l y  on h #/ 288 to e n s u r e  a s t a b l e  e c o n o m i c  
base for C o r d o v a  and it w o r k  force.

Your c o o p e r a t i o n  in this i m p o r t a n t  m a t t e r  in C o r d o v a  is 
g r e a t l y  a p p r e c i a t e d ,

S i n c e r e l v .
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Cordoya Chamber of Coi
P.O. Box 99 

Cordova, Alaska 99574 
(907) 424-7260

M a r c h  20, 1 9 8 5

R e p . M i k e  M i l l e r ,  C h a i r m a n  

H o u s e  J u d i c i a r y  C o m m i t t e e  

A l a s k a  S t a t e  L e g i s l a t u r e  

P o u c h  V

J u n e a u ,  A l a s k a  9 9 S 1 1

D e a r  R e p .  M i l l e r :

C o r d o v a  is a o n e  i n d u s t r y  t o w n .  W e  d e p e n d  o n  

c o m m e r i c a l  f i s h i n g .

I a m  e n c l o s i n g  a c o p y  of a r e s o l u t i o n  p a s s e d  

M a r c h  19, b y  t h e  C o r d o v a  C h a m b e r  o f  C o m m e r c e .  T h e  r e s ­

o l u t i o n  u r g e s  s u p p o r t  of SB 2 3 1  a n d  H B  2 8 8 .

T h e  C o r d o v a  C h a m b e r  of C o m m e r c e  b a c k s  t h e s e  

b i l l s  to p r o t e c t  o u r  b u s i n e s s e s  a n d  o u r  w a y  of l i f e .

S i n c e r e l y ,

A M B E R  O F  C O M M E R C E



Cordova Chamber of Commerce
P.O. Box 99 

Cordova, Alaska 99574 
<907) 424-7260

M a r c h  1 9 ,  1 9 8 5

R E S 0  L U T I 0  N

WHEREAS c o m m e r i c a l  f i s h i n g  i s  the* b a c k b o n e  o l 
t h e  e c o n o m y  o f  C o r d o v a  a n d  o t h e r  P r i n c e  W i l l i a m  S o u n d  
Cominu n i  t  I e s  , a  nd

WHEREAS t h e  M a d i s o n  D e c i s i o n  s e v e r e l y  I m p a i r s  
t h e  o p p o r t u n i t y  f o r  c o m m e r i c a l  g l l l n u t t i n g  o n  t h e  
C o p p e r  R i v e r  f l a t s ,  a n tl

WHEREAS a  s p e e d y  r e s o l u t i o n  i s  n e c e s s a r y  i n  
o r d e r  t o  a l l o w  t h e  1 9 8 5  c o m m e r c i a l  g i l l n e t  f i s h i n g  t o
s t a r t  a s  s c h e d u l e d ,  n o w  t h e r e f o r e

HE I T  RE S OL VE D t h a t  t h e  C o r d o v a  C h a m b e r  o l  
C o m m e r c e  s u p p o r t s  t h e  p a s s a g e  o f  HII 2 8 8  a n d  SB 2 II  a n d
u r g e s  m e m b e r s  o f  b o t h  t h e  H o u s e  a n d  S e n a t e  t o  p u t
t h e i r  s u p p o r t  b e h i n d  t h e s e  b i i l s .

CORDOVA CHAMBER 01’ COMMl ' Rt .

M a r g  
P r e s i  d e  n L



M. M i k e  M i l l e r ,  C h a i r m a n  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
Juneau, A l a s k a  99^11

D e a r  Mr. Chairman,

I l i v e  in C o r d o v e  a n d  1 run a s m a l l  fish business, 
a l o n g  w i t h  T o m  J o h n s o n  a l s o  o f  Cordova. The who'V: oJ' 
o u r  b u s i n e s s  runs s t r i c t l y  o f f  the C o p p e r  d i v e r  r-.-d 
a n d  k i n g  s a l m o n  run.

I'm w r i t i n g  to y o u  n o w  in the h o p e s  that y o u  
w i l l  s u p p o r t  H o u s e  Bill //283. If this bill is not 
pass e d ,  I'm a f r a i d  the f u t u r e  of the p e o p l e  of jordova 
a n d  o u r  c h i l d r e n  wi l l  be l i m i t e d  to h a n d o u t s  from the 
s tate we l f a r e .  .1 k n o w  this s o u n d s  - . a s t i c m  but e v e r y t h i n g  
in this s m a l l  f i s h i n g  t o w n  is c e n t e r e d  a r o u n d  the commercii 
f i s h i n g  fleet. P e r s o n a l l y  the a f f e c t s  o n  m y s e l f  If 
this bill is n o t  p a s s e d  w i l l  be d e v a s t a t i n g  as 1 aavc 
no o t h e r  m e a n s  fr o m  w h i c h  I depend. 1 feel s t u c k  be two-s 
a r o c k  a n d  a ha r d  s p o t  as w e  who d e p e n d  on cowin'• t eial 
f i s h i n g  are a m i n o r i t y .  I only h o p e  y o u  w i l l  take o u r  
l i v e l i h o o d s  into s e r i o u s  c o n c i d e r a t i o n .

T h a n k  You for y o u r  time and effort.

J i n e a r l y



M. M i k e  M i l l e r ,  C h a i r m a n  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u n eau, A l a s k a  9 9C11

De a r  Mr. M i l l e r ,

1 was b o r n  a n d  r a i s e d  on tho C o p p e r  .-.ivor, and 
I h a v e  Cter a c o m m e r c i a l  f i s h e r m a n  for ly year... ov e r  
the p a s t  few y e a r s  the f i s h i n g  time o n  tho C o p p e r  f.iver 
has be e n  r e s t r i c t e d  time and t i m e  a,..ain duo t< scapemei 
r e a s o n s  and i n c r e a s i n g  p r e s s u r e s  on the u p p e r  Jopper 

•:r. O v e r  o f  my a n n u a l  in c o m e  is g e n e r a t e d  from 
. illne ttin._ or. the C o p p e r  River. L am a l s o  a . u  tner 
in  a s m a l l  f i s n i n g  co-op, D o  star'L i this five y e a r s  

;o w i t h  12 fishermen, a n d  o u r  upi r a t i o n  har be. : ■ ,-llii 
f r e s h  reds and k i n g s  to v a r i o u s  res La u ra n t  market:., 
t h r o u g h o u t  the country. rlu* entir. succn.ss of the 
o p e r a t i o n  is b a s e d  on the e a rly f i s h i n g  v/e have has 
and so ley r e l i e s  on the Coppei River.

3 l i v e  in C o r d o v a  12 m o n t h s  a y o u r  ana yO,- cf 
w h a t  i buy is b o u g h  t in Cordova. in my o p i n i o n  ii< 
gill no t 1 loc t c a n n o t  s u r v i v e  w i t n o u t  utilizing 
C o p p e r  R i v e r  fis h e r i e s .  T h e r e f o r e  i ’m a s k i n g  y o u  Lo 
s u p p o r t  H o u s e  Bill rl2C8. 1 leel that this w o u l d  be
d e v a s t a t i n g  Lo the e c o n o m y  o f  Cordova, and 1 feel that 
the c o m m u n i t y  i t s e l f  w o u l d  ha v e  a ha r d  Lime s u r v i v i n g  
it if this bill is n o t  p a s sed.

Tnani X o l. l



Box 1210 602 Railroad Avenue 
Cordova, A laska 99674 

Phone: (9071 424-3237

"T he Friendly C ity"

or 424-3238

M a r c h  20, 1985

Leonard V. Pingotore 
M ayor

Richard J . Leland 
City M anager

Donna M. Sherby 
City Clerk

Council Members
Jot' tiundcrnon 
I'hylli* Day 
Oliver O sborn 
l««* U  Cochran 
It L  Van Hrocklin 
Jo in  \\  heeler

R e p r e s e n t a t i v e  M i l l e r ,  C h a i r m a n  
H o u s e  J u d i c i a r y  C o m m i t t e e  
P o u c h  V
J u n eau, A K  9 9 811 

D e a r  C h a i r m a n  M i l ler:

On M a r c h  13, 1985, G o v e r n o r  S h e f f i e l d  i n t r o d u c e d  S e n a t e  B i l l  
231 a n d  H o u s e  Bi l l  288 r e l a t i n g  to the t a k i n g  of f i s h  a n d  game 
for s u b s i s t e n c e  a n d  p e r s o n a l  use. As  y o u  know, th i s  was 
n e c e s s i t a t e d  by the S u p r e m e  C o u r t ' s  f i n d i n g s  in the m a t t e r  of 
M a d i s o n  et al v e r s u s  the A l a s k a  D e p a r t m e n t  of F i s h  a n d  G a m e  
a n d  the A l a s k a  B o a r d  of F i s h e r i e s .  T h e  i n t e n t  of the p r o p o s e d  
l e g i s l a t i o n  is to p r o v i d e  d e f i n i t i o n  a n d  c l a r i f i c a t i o n  to the 
B o a r d  of F i s h e r i e s '  a u t h o r i t y  to m a n a g e  A l a s k a ' s  m o s t  v a l u a b l e  
r e n e w a b l e  r e s o u r c e .

We, in C o r d o v a ,  h a v e  r e v i e w e d  the p r o p o s e d  l e g i s l a t i o n  w i t h  
r e p r e s e n t a t i v e s  of the c o m m e r c i a l  a n d  s p o r t  f i s h i n g  i n d u s t r y  
as w e l l  as t h o s e  w h o  p a r t i c i p a t e  in the p e r s o n a l  use 
f i s h e r i e s .  W h i l e  it is c l e a r  th a t  a d d i t i o n a l  w o r k  w i l l  be 
n e c e s s a r y  to d e f i n e  the v a r i o u s  f i s h e r i e s  a n d  the role of the
B o a r d  of F i s h e r i e s  ov e r  the long term, we feel it is
i m p e r a t i v e  t h a t  the L e g i s l a t u r e  e n a c t  the p r o p o s e d  l e g i s l a t i o n
i m m e d i a t e l y  t o  a s s u r e  a f i s h i n g  s e a s o n  in 1985.

On b e h a l f  of m y  c o l l e a g u e s  a n d  the C i t y  C o u n c i l  a n d  all 
C o r d o v a n ' s  w h o  d e p e n d  o n  a w e l l - m a n a g e d  f i s h e r y ,  I s t r o n g l y  
u r g e  your i m m e d i a t e  p a s s a g e  of S j n a t e  B i l l  231 a n d  H o u s e  B i l l  
288.

M ayor

E n c l o s u r e :  R e s o l u t i o n  85-9



C I T Y  O F  C O R D O V A ,  A L A S K A

R E S O L U T I O N  85-9

A R E S O L U T I O N  O F  T H E  C I T Y  O F  CORDOVA, A L A S K A  U R G I N G  I M M E D I A T E  P A S S A G E  
O F  S E N A T E  BI L L  231 A N D  H O U S E  B I L L  283, R E L A T I N G  TO  S U B S I S T E N C E  FISHERIES,  
BY THE A L A S K A  S T A T E  L E G I S L A T U R E

WHE R E A S ,  the S u p r e m e  C o u r t  of the S tate of A l a s k a  r e c e n t l y  f o u n d  the 
A l a s k a  B o a r d  of F i s h e r i e s  R e g u l a t i o n ,  5 A A C  01.597 i n c o n s i s t e n t  
w i t h  the L e g i s l a t i v e  i n t e n t  to p r o v i d e  g u i d e l i n e s  for the p r o t e c t i o n  
of s u b s i s t e n c e  fishing, and

W H E R E A S ,  the c o u r t  f o u n d  t h e  r e g u l a t i o n  e x c e e d s  the a u t h o r i t y  d e l e g a t e d  
to the B o a r d  b e c a u s e  it o p e r a t e s  too r e s t r i c t i v e l y  in n o n - s u b s i s t e n c e  
uses, and

WHEREAS, G o v e r n o r  S h e f f i e l d  has p r o p o s e d  l e g i s l a t i o n  in the f o r m  of 
S e n a t e  Bill 231 and H o u s e  Bill 288 w h i c h  p r o v i d e s  the n e c e s s a r y  
d e f i n i t i o n  and c l a r i f i c a t i o n  of the s u b s i s t e n c e  and n o n - s u b s i s t e n c e  
f i s h e r y  issues, and

W HE R E A S ,  the e c o n o m y  of t h e  C i t y  of C o r d o v a  is c r i t i c a l l y  d e p e n d a n t  
on the C o p p e r  R i v e r  F i s h e r y ,  as is t h e  S t a t e  of A l a s k a  d e p e n d a n t  on 
the r e v e n u e  and e m p l o y m e n t  r e s u l t i n g  f r o m  the c o m m e r c i a l  and s p o r t 
fisheries, and

WHEREAS, the p r o p o s e d  S e n a t e  Bill 231 and H o u s e  Bill 288 w h e n  e n a c t e d  
wi l l  s e rve to the b e n e f i t  of subs i s t e n c e ,  p e r s o n a l  use, c o m m e r c i a l  
and s p o r t  fisheries, a n d  t h e  B o a r d ' s  m a n a g e m e n t  of A l a s k a ' s  mo s t  
v a l u a b l e  r e n e w a b l e  resource.

N O W  T H E R E F O R E  BE IT R E S O L V E D  that the M a y o r  and C i t y  C o u n c i l  of 
C ordova, Alaska, r e c o m m e n d  a n d  ur g e  the i m m e d i a t e  c o n s i d e r a t i o n  
and e n a c t m e n t  of S e n a t e  Bi l l  231 a n d  H o u s e  Bill 288 as p r o p o s e d  by 
G o v e r n o r  Sheffield.

M a r c h  1985
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Tddanlka. Park olfickla hope to 
open the rood os far as ToUat, At 
Mile 53, by May 25 and Jo Wonder 
Lc&e by tarty June.

no.
Anr wIihMt lv f  lncl»4«4 In Oukfcora ApmkkI T»wh

itoeuW Mod Mm o t^ c tv rk tH  tnfemwtW a to Th* AxkXu w m  T k rm  So«rts 
D*»criftMrtf, a c  IIm outdoors w riter, P.O. f<u4fc Andur**®, W K .

Monday, 12:10 p.m. Tuesday and 12:55 p.m. Wed­
nesday.

Razor clam diggers are reminded lhat a sports 
fishing license is required for anyona 18 or older. 
The cost is $1Q for Alaska residents. The limit is 80

seen rolling off Deep Creek. Bui none had been re­
ported caught. It's stf 'l awfully early for kirgs.” 

Some dip netting for hooligan has begun nTurn- 
agaln Arm, but again, sizeable runs aren't ex­
pected to start for anotlier week or 10 days.

Legislature can prevent a fish-and-game subsistence crisis
No matter who says what about subistenoe 

these days Ihe message is one of panic.

Ever since February’s so-called Madi­
son dedstoo — the Alaska Supreme Court 

ruki^ which gave rubdsCenee-user rights to all 
stat* residents — every outdoor group in Alaska 
has been actlrg out the tale pf Chicken Little and 
yetting Mthe sky is falling,”

The popular scenario of what may happen runs 
as fellows: because the decision efixnmated any dis­
tinction between rural and urban subsistence use, 
every Alaskan now qualifies to be a subsistence 
hunter or fisherman.

As a result hordes of dly people Intend to de­
scend upon tie  streams feeding Cook Inlet and 
catdi every fish north and south of Anchorage. Un­
mitigated disaster will follow as the fish disapear. 
Tens of thousands of anglers will be unable tq wet a 
line and everyone with a commercial interest will 
go broke. In short, chaos and consternation will 
prevail throughout southcentral Alaska.

Sport fishing groups are approaching apoplexy. 
They are worried sick their season will be shut 
down or curtailed because they are the first: to be 
cut off if there Is a shortage of fish stocky.

The guides are perencad. They believe their sea­
son will be cut for the name reason and spare have 
even beijun to make application lo subsistence fish 
with rod and red.

Tbe leraooal use fishing people believj a core 
jpirucy exists to eliminate them.

Setnritera think they will be next In line and see 
tbdr number of fishing days shortened by emer­
gency closures.

r% £ C

H i t t i n g  (4>

U s e  n » u

Oan Sisson

The drift fleet—next to last order of those 
to be cut — are wondering whr .r they too may 
face a limited season.

Even tbe natives — Use original subsistence 
users who live in rural areus and itave fistied with 
little interference — are looking askance at the po­
tential hordes who may compete with them.

The fisheries biologists fear they will Lave their 
carefully constructed management systems 
knocked Into a cocked hat.

But if you think the fishing folk are running 
around claiming die end is near,, you should talk lo 
the p in e  management people. Madison lias abso­
lutely paralyzed tiiera. They realize lhat if every­
one Is a subsistence hunter and can sfioot moose, 
caribou and bear anywhere, at anytime during the 
season—just because they need the meat—no in- 
teljjgeut game management is possible.

The moose will be exterminated regardless of 
sex because there simply aren’t enough lo go 
around. Tbe 25-yeur effort to buikl up herd bulls in 
spedfic units wDl have been in vain. And just 
ponder whut position big-game guides are in: if,any 
type of hunting is to be eliminated non-resident and

guided hunts will be the first to go.
The most horrifying aspect of this looming crisis 

is the possibility of the federal government taking 
over management of the Hate’s fisheries and 
game. A deputy undersecretary of the Interior De­
partment, Bill Horn, has stated: ‘‘Our preliminary 
review ol the Madison decision]indicates that it put 
the state in a position of non-compliance.. . .  It is 
possible someone could pursue the judicial remedy 
specified in the Alaska National Interest Lands 
Conservation Act and argur 'hat we must take Im­
mediate action."

The implications of Horn’s statement points to 
yet another dimension of (lie crisis: if the federal 
government — now facing an acute budget crisis — 
were to take over management of Alaska’s fish and 
game resources wh"re would they'  td the money?

Where would lliey find the expertise? Would the 
state's biologists — who often find themselves at 
loggcrbeudi With federal policy — cooperate? Or 
would they find innumerable points of conflict?

If most people Uank there is potential chaos at 
present what would, a forced return to tbe'fish and 
game management policies of territorial days 
mean?

Even more frustrating is the complexity of the 
subsistence law. Rooted in federal, as well as state, 
law it is understood by only a few people — mainly 
lawyers wlio have studied it fur more than a dec­
ade. The average sportsman doesn’t comprehend it 
and can't be expected to. And this Is part <A Ihe 
problem.

Most sportsmen wnat a quick fix a:xl then want 
to go fishing. Tliey don’t liave time to study tbe ra­

tionale of courts and judges or the opinions of attor­
neys general and they are light years from coming 
to grips with the will of Congress on subsistence.

Yet the scenarios listed above are all possible 
and some say even probable. If this is true (hen it is 
incomprehensible why anyone — especially a state 
legislator—would not want to accept a hill that re­
turns subsistence to the pre-Madison status quo be-

* fore anytliing drastic happens.
But the slate senate appears to be running just 

that risk. Its leadership claims that a year's study 
—at least —Is needed to address tbe f .oblem. So it 

' proposes to ignore the administration's efforts to 
restore the status quo by refusing lo pass Hie mb- 

, legislation proposed so far to avert tl* coming cr(-
• sis.

Anyone who has taken even an elementary 
course in government knows that any law can be 
amended cr changed as circumstances warrant. 

.’ The same is true of ike subsistence bill now in 
■ the legislature. If passed, it would allow fish and 

game managemeql personnel to proceed in an or­
derly'manner. If handier changes in the law are 
needed, they can be enacted at a later date. No cri- 
sis is necessary.

The irony of this situation is that if a real crisis 
does occur it will be a managed — even 
orchestrated —one, and the fishermen, guides and 
biologists should place the blame where it belongs 
and not tear coo another apart.

Dan Sisson, an outdoors author and college in­
structor living on the Kenai Peninsula, Is a contrib­
utor to Field and Strm m  magazine.



ALASKA BOARD OF FISHER IKS FINDINGS 

SUBSISTENCE REGULATIONS FOR THE 1985 FISHING SEASON

The Alaska Board of Fisheries, meeting in Anchorage, Alaska on March 26, 

1985, finds that the Alaska Supreme Court decision in Madison v. Alaska 

Department of Fish and Game will require a revision of certain subsis­

tence, personal use, sport, and commercial fishing regulations.

However, the board finds insufficient time exists before the smelt, 

herring, bottomfish, shellfish and salmon seasons to allow for an 

orderly, comprehensive review of all regulations which m ay He impacted, 

considering the need to provide an adequate opportunity for public 

comment and review. Therefore, to ensure an orderly process a v o w i n g  

the opportunity for all members of the public to participate, and 

implement the count's decision in Madison as possible in the interim, 
the board finds:

(1) The board will, by emergency regulation, authorize the 

subsistence take of smelt, herring, shellfish and bottomfish as 

they were allowed under the 1978 subsistence regulations.

(2) The board will, by emergency regulation, authorize access by 

all Alaska residents to existing Tyonek, Port Graham, and English 

Bay subsistence salmon fisheries in Cook Inlet. Existing bag and 

possession limits, time, gear and area regulations and overall 

guideline harvest will, not be adjusted for the 1985 season. The 

board finds that such regulations promote an orderly harvest which 

will reasonably satisfy anticipated subsistence uses. Modification 

of these regulations at this time is not in the best public inter­

est of the public given the inadequate opportunity for public 

comment at this time, and uncertainty about 1985 participation 
levels.

(3) During 1985, the board will continue the following presently 

authorized personal use salmon fisheries in Cook Inlet as personal 
use fisheries:

the spring Kasilof gill net fishery,

the Kasilof and Kenai River sockeye dipnet fishery,

the China Foot hatchery sockeye fishery,

and the shellfish, herring, and smelt fisheries.

The board cannot reasonably modify or eliminate these fisheries 

without an opportunity for public comment, which is not possible 
under the present time frame.

(4) The fall coho set gill net personal use fishery will however, 

by emergency regulation, be identified as a subsistence fishery, as 
required by M a d i s o n , and will be managed under the regulations used 

during the 1981 season, except that current reporting requirements 

will apply.

(5) The Kachemak Bay salmon set gill net fisnery will, by 

emergency regulation, be identified as a subsistence fishery, as 

required by M a d i s o n , and will be managed under the regulations



developed for the court ordered fishery. Alaska residents will be 

able to participate in both of these fisheries.

(6) The board will, by emergency regulation, allow access by oil 

Alaska residents to the following existing subsistence fisheries:

Copper River (salmon)

Iliamna/Lake Clark (salmon)

Naknek River (salmon), and 

Angoon (salmon).

Tho bag and possession, time, area, gei and overall harvest

guidelines of each of these fisheries. remain as described in

existing regulations. The board find such regulations are

necessary to conduct an orderly fishei to provide a reasonable

opportunity f o r  subsistence needs. Mod. 3tion of these regula­

tions at this time in not in the best in ">st of the public given

the inadequate opportunity for public comment at this time.

(7) As to the Copper River subsistence and personal use salmon 

fisheries, which will combined into a subsistence fishery by 

emergency regulation, the board will retain existing regulations as 

to bag and possession limits, time, area, gear, and overall harvest 

guidelines, except that rather than separate regulations based on 

domicile, the regulations developed for those domiciled in the 

Copper Basin and other specified communities will be applied to the 

fishwheel fishery and those developed for those not so domiciled 

will be applied to the dip net fishery. The board finds these 

regulations to be necessary to conduct an orderly fishery and to 

provide a reasonable opportunity for subsistence needs. Further, 

the overall harvest guidelines, oag limits, and areas represent 

historical harvest. The dip net portion of this guideline re^“e- 

sents a total harvest which was not taken during the 1.984 season. 

The harvest lid is necessary to manage the downriver commercial 

salmon drift gill net fishery to ensure escapement for reproductive 

needs and the upriver subsistence fishery. The bag and possession 

limits, while different for dipr.etters and fishwheel fishermen were 

developed by the board after extensive public testimony and infor­

mation demonstrating that the differing bag limits reflected 
historical use by rjach group.

The board hereby calls for proposals from the public on all subsistence 
and personal use regulations to be considered at the fall/winter 1985 

finfish meeting. The board will consider all proposals to establish, 

eliminate or modify any or all subsistence or personal use regulations 

any any changes in commercial or sport fishery regulations required by 

such regulations.

Ron Jolin, Chairman Board of Fisheries March 27, 1985



T E S T I M O N Y  O F  J A N I E  LEASK, P R E S I D E N T  O F  T H E  

A L A S K A  F E D E R A T I O N  O F  N A T I V E S ,  B E F O R E  T H E

S E N A T E  S T A T E  A F F A I R S  C O M M I T T E E  O N  T H E

C O M M I T T E E  S U B S T I T U T E  F O R  H B  288

Mr. C h a i r m a n ,  m e m b e r s  of the c o m m i t t e e ,  m y  n a m e  is 

J a n i e  Leask. I am p r e s i d e n t  of the A l a s k a  F e d e r a t i o n  of

N a t i v e s .  T h e  b o a r d  of d i r e c t o r s  of A F N  is c o m p o s e d  of a

r e p r e s e n t a t i v e  of e a c h  of t h e  t h i r t e e n  N a t i v e  r e g i o n a l  

c o r p o r a t i o n s  f o r m e d  u n d e r  the A l a s k a  N a t i v e  C l a i m s  

S e t t . e m e n t  A c t  - a r e p r e s e n t a t i v e  of e a c h  of the t w e l v e  

N a t i v e  r e g i o n a l  n o n p r o f i t  a s s o c i a t i o n s  - a n d  t w e l v e  

r e p r e s e n t a t i v e s  of I R A  jou n c i l s  a n d  o t h e r  v i l l a g e  

o r g a n i z a t i o n s .

O n  b e h a l f  of AFN, I w o u l d  like to e x p r e s s  o u r  

a p p r e c i a t i o n  for the o p p o r t u n i t y  to t e s t i f y  t h i s  m o r n i n g  on 

th e  S e n a t e  S t a t e  A f f a i r s  C o m m i t t e e  s u b s t i t u t e  for H o u s e  B i l l  

288.

As y o u  are aware, A l a s k a  is u n i q u e  in t h a t  it is the 

o n l y  o n e  of t h e  f i f t y  s t a t e s  i n  w h i c h  the h e a l t h ,  safety, 

a n d  g e n e r a l  w e l l - b e i n g  of s u c h  a s i g n i f i c a n t  n u m b e r  of 

r e s i d e n t s  is d e p e n d e n t  u p o n  the c o n t i n u e d  h a r v e s t  of fish, 

game, a n d  o t h e r  w i l d  r e n e w a b l e  r e s o u r c e s  for p e r s o n a l  a n d  

f a m i l y  c o n s u m p t i o n .  T h e  e c o n o m y  of r u r a l  A l a s k a  is 

d e p e n d e n t  u p o n  the c o n t i n u a t i o n  of t h e s e  uses.

In  1978 the A l a s k a  l e g i s l a t u r e  r e c o g n i z e d  t h i s  r e a l i t y  

b y  e n a c t i n g  the s t a t e  s u b s i s t e n c e  law. T h e  law r e q u i r e s  the



B o a r d  of  F i s h e r i e s  a n d  B o a r d  of G a m e  to a d o p t  r e g u l a t i o n s  

w h i c h  a f f o r d  s u b s i s t e n c e  u s e s  a p r i o r i t y  in s i t u a t i o n s  in 

w h i c h  the h a r v e s t a b l e  s u r p l u s  of a f i s h  s t o c k  or g a m e  

p o p u l a t i o n  is n o t  l a r g e  e n o u g h  to s a f e l y  a c c o m m o d a t e  a 

h a r v e s t  for a l l  uses. In 1980 the C o n g r e s s  e s t a b l i s h e d  a 

f e d e r a l  s u b s i s t e n c e  p r i o r i t y  w h i c h  o p e r a t e s  in s i m i l a r  

fashion.

In 1982 ... small, b u t  vocal, g r o u p  of A l a s k a n s  w h o  h a d  

o p p o s e d  e n a c t m e n t  of the 1978 l a w  o b t a i n e d  e n o u g h  s i g n a t u r e s  

to p l a c e  a n  i n i t i a t i v e  to r e p e a l  the lav; o n  the g e n e r a l  

e l e c t i o n  b a l l o t .  As a r e s ult, the s u b s i s t e n c e  i s s u e  w a s  

t h o r o u g h l y  d e b a t e d  d u r i n g  the m o n t h s  p r e c e d i n g  the 1982 

e l e c t i o n .  A n d  b y  an o v e r w h e l m i n g  m a r g i n ,  u r b a n  a n d  r u r a l  

A l a s k a n s  j o i n e d  t o g e t h e r  to v o t e  a g a i n s t  the i n i t i a t i v e  a n d  

in f a v o r  of r e t a i n i n g  the s u b s i s t e n c e  p r i o r i t y .

T h r o u g h o u t  the d e b a t e  o n  the s u b s i s t e n c e  r e p e a l  

i n i t i a t i v e ,  a l l  A l a s k a n s  - b o t h  t h o s e  w h o  s u p p o r t e d  the 1978 

l a w  a n d  c hose w h o  o p p o s e d  it - a s s u m e d  t h a t  t h e  s u b s i s t e n c e  

p r i o r i t y  w a s  l i m i t e d  to h u n t i n g  a n d  f i s h i n g  b y  r e s i d e n t s  of 

r u r a l  A l a s k a .  N o  one t h o u g h t  t h e  1973 l a w  p r o v i d e d  a 

s u b s i s t e n c e  p r i o r i t y  for t h o s e  of us w h o  l i v e  in A n c h o r a g e  

a n d  A l a s k a ' s  o t h e r  l a rge u r b a n  c e nters.

H o w e v e r ,  e a r l y  last y e a r  the A l a s k a  S u p r e m e  C o u r t  

d e c i d e d  t h a t  t h a t  w a s  w h a t  the 1978 l e g i s l a t u r e  h a d  

i n t e n d e d .  In M a d i s o n  v. A l a s k a  D e p a r t m e n t  of F i s h  a n d  G a m e  

th 'ourt h e l d  t h a t  o n c e  a c u s t o m a r y  a n d  t r a d i t i o n a l  use of 

a p a r t i c u l a r  f i s h  s t o c k  or g a m e  p o p u l a t i o n  h a d  b e e n



e s t a b l i s h e d  in  a p a r t i c u l a r  area, all A l a s k a n s  - w h e t h e r  

t h e y  li v e  in A n c h o r a g e  or T u l u k s a k  - m u s t  be a f f o r d e d  a 

s u b s i s t e n c e  p r i o r i t y  o v e r  o t h e r  u s e r  groups.

T h e  G o v e r n o r  a n d  the m e m b e r s  of the the B o a r d  of 

F i s h e r i e s  a n d  B o a r d  of G a m e  i m m e d i a t e l y  r e c o g n i z e d  th a t  

i m p l e m e n t a t i o n  of the M a d i s o n  d e c i s i o n  w o u l d  s e r i o u s l y  

d i s r u p t  the n o r m a l  h u n t i n g  a n d  f i s h i n g  a c t i v i t i e s  of u r b a n  

A l a s k a n s .  As a r e s ult, G o v e r n o r  S h e f f i e l d  a s k e d  the 

l e g i s l a t u r e  to a m e n d  the 1978 l a w  to l i m i t  the 

i d e n t i f i c a t i o n  of s u b s i s t e n c e  us e s  of f i s h  a n d  g a m e  to 

h u n t i n g  a n d  f i s h i n g  b y  r e s i d e n t s  of r u r a l  Alaska.

T h e  H o u s e  of R e p r e s e n t a t i v e s  h e l d  a s e r i e s  of s t a t e w i d e  

h e a r i n g s  o n  the s u b j e c t  a n d  p a s s e d  a b i l l  to l i m i t  the 

i d e n t i f i c a t i o n  of " s u b s i s t e n c e  u s e s "  of f i s h  and g a m e  to 

h u n t i n g  a n d  f i s h i n g  b y  r u r a l  Alask a n s .

U n f o r t u n a t e l y ,  the S e n a t e  to o k  no a c t i o n  p r i o r  to the 

a d j o u r n m e n t  of the 1985 l e g i s l a t i v e  s e ssion.

U r b a n  A l a s k a n s  s u f f e r e d  the c o n s e q u e n c e s .  T h e  B o a r d  of 

G a m e  w a s  c o m p e l l e d  to i m p l e m e n t  the M a d i s o n  d e c i s i o n  by  

e s t a b l i s h i n g  s o - c a l l e d  T i e r  II s u b s i s t e n c e  h u n t s  f r o m  w h i c h  

m o s t  u r b a n  h u n t e r s  w e r e  e x c l u d e d .  A l t h o u g h  s p o r t  f i s h e r i e s  

o n  the K e n a i  P e n i n s u l a  w e r e  n o t  s i m i l a r l y  d i s r u p t e d ,  it was  

o n l y  b e c a u s e  n o  o n e  a t t e m p t e d  to fi s h  f o r  s a l m o n  w i t h  set  

n e t s  in r i v e r s  u s u a l l y  d e v o t e d  to rod a n d  re e l  f i shing. 

H o w e v e r , s e v e r a l  w e e k s  a g o  c r i m i n a l  c h a r g e s  w e r e  d i s m i s s e d  

a g a i n s t  a p e r s o n  c a u g h t  s n a g g i n g  s a l m o n  o n  a Kenai P e n i n s u l a  

river. T h i s  d e c i s i o n  e s t a b l i s h e s  the p r e c e d e n t  that



s n a g g i n g  a n d  set n e t  f i s h i n g  for ' ^ o k  i n l e t  s a l m o n  s t o c k s  

n o r m a l l y  h a r v e s t e d  b y  s p o r t  fisuc..men in f r e s h w a t e r  r i v e r s  

is p r o t e c t e d  b y  the M a d i s o n  s u b s i s t e n c e  p r i o r i t y .

In a d d i t i o n  to the d i s r u p t i o n  w h i c h  the M a d i s o n  

d e c i s i o n  has c a u s e d  to n o r m a l  h u n t i n g  a n d  f i s h i n g  

a c t i v i t i e s ,  b e c a u s e  the s t a t e  s u b s i s t e n c e  p r i o r i t y  is no 

l o n g e r  l i m i t e d  to h u n t i n g  a n d  f i s h i n g  b y  r u r a l  A l a s k a n s ,  

A s s i s t a n t  S e c r e t a r y  of the I n t e r i o r  W i l l i a m  P. H o r n  has 

i n f o r m e d  the S t a t e  of A l a s k a  t h a t  its s u b s i s t e n c e  m a n a g e m e n t  

p r o g r a m  is no l o n g e r  in c o m p l i a n c e  w i t h  the f e d e r a l  

r e g u l a t o r y  s t a n d a r d s  s e t  f o r t h  in t i t l e  VI I I  of the A l a s k a  

N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  Act. If the S t a t e  

p r o g r a m  is not b r o u g h t  b a c k  i n t o  c o m p l i a n c e  w i t h  t i t l e  VIII, 

the B o a r d  of F i s h e r i e s  a n d  B o a r d  of G a m e  m u s t  b e g i n  a d o p t i n g  

h u n t i n g  a n d  f i s h i n g  r e g u l a t i o n s  p u r s u a n t  to f e d e r a l  - r a t h e r  

t h a n  s t a t e  - law. A n d  s h o u l d  t h e y  r e f u s e  to d o  so, the 

S e c r e t a r y  of the I n t e r i o r  w i l l  be  c o m p e l l e d  to a d o p t  h i s  o w n  

s u b s i s t e n c e  r e g u l a t i o n s .

Mr. C h a i r m a n ,  the e v e n t s  of 1985 h a v e  p r o v i d e d  a m p l e  

e v i d e n c e  that the 1978 s t a t u t e  s h o u l d  b e  a mended. T h e  

q u e s t i o n  is how. T h e  s i m p l e s t  w a y  to s o l v e  the p r o b l e m s  

c r e a t e d  b y  the M a d i s o n  d e c i s i o n  a n d  b r i n g  the 1978 s t a t u t e  

in t o  c o m p l i a n c e  w i t h  A N I L C A  is to l i m i t  the d e f i n i t i o n  of 

" s u b s i s t e n c e  u s e s "  to h u n t i n g  a n d  f i s h i n g  b y  r u r a l  A l a s k a n s .

L a s t  s e s s i o n  i n d i v i d u a l s  w h o  ha v e  l o n g  b e e n  o p p o s e d  to 

a n y  s u b s i s t e n c e  p r i o r i t y  a t t e m p t e d  to c o n v i n c e  l e g i s l a t o r s  

w h o  r e p r e s e n t  u r b a n  d i s t r i c t s  th a t  u r b a n  A l a s k a n s  o p p o s e  a


