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20Q rural communities throughout Alaska” and "the economic

importance of subsistence uses to the rural economy."” H.R. Rep.
No. 1045, 95th Cong., 2nd Sess. lc. (1978). Congress commented
on the "subsistence-dependent villages in the area,”"™ and the

tension over subsistence "between the rural and urban communities
in the State."” H.R. Rep. No. 97, 96th Cong., 1st Sess. 158
(1979). It was also intended that former residents of communi—
ties reliant on subsistence who were currently living in a larger
population center would not be eligible to participate in "sub-—
sistence uses." Id. at 192.

Congress was concerned with the issue because "Alaska's
more than 200 rural villages are unique in that they are the last
communities in the United States 1in which a substantial number of
residents are still dependent wupon the harvest of renewable
resources.,.." S. Rep. No. 413, 96th Cong., 1st Sess. 230-231
(1979). Additionally, Congress 1intended to protect "subsistence
uses"” which "have played a long established and important role 1in
the €zonomy and culture of the community and in which such uses
incorporate beliefs and customs which have been handed down by
word of mouth or example from generation to generation.” Id. at
269.

Those are but a few examples of Congress®s concern with
communities reliant upon resources. The clearest statement of
that is included 1in the vremarks of Representative Morris K.
Udall, the chief sponsor of H.R. 39, jJjust before ANILCA became

law in December 1980:



Ic should also be noced chac customary and tradi—

tional subsistence wuses must be evaluated on a

community or area basis rather than an individual

basis.
126 Cong. Rec. H10546 (daily ed. Nov. 12, 1980) (statement of
Rep. Udall). (Emphasis added.)

The fact that Congress was so concerned 1iIn enacting che
federal subsis e law with communities reliant upon fish and
game resources augments the evidence demonstrating that the board
in adopting criteria which identified communities in Fook Inlet
reliant upon fish and game resources was acting reasonably.

4. Conclusion

In providing guidelines for the board, the Alaska
legislature <created a definitional framework for "subsistence
uses."The legislature thus avoided imposing a more rigid
approach which would have entailed inherent risks identified by
one commentator:

[S]Jome content for the term "subsistence™ must be
agreed upon before a management scheme can be de—

veloped. This does not mean that such agreement
should necessarily be in the form of a legislative
definition. A too-rigid meaning ... could impinge
on at least three other criteria: flexibility and
assurances to both subsistence ... and nonsubsis—

tence interests.

An exhaustive statutory list of harvest-
able resources and permitted takers, methods, and
uses not only would be difficult to generate but
also would be too narrow and too rigid for practi—

cal administration. Use of animals and plants has
varied widely among geographical regions, cultural
groups and time periods. Harvesting methods have

continued to evolve--particularly since introduc—
tion of high-powered hunting arms and motorized
vehicles. Concentrations and locations of



resources, populations and users have also

changed. These diverse factors will undoubtedly

move vrapidly 1in the future, and a legislative

description of the uses intended to be permitted

should provide both breadth and flexibility to

deal with new conditions.

D. Kelso, "Legal 1Issues 1in Federal Protection for Subsistence on
Proposed National Interest Lands,"™ (unpublished) (1976), reprint—
ed in H.R. Rep. No. 16, 95th Cong., 1st Sess. 273 (1977), at 407
and 412 (footnote omitted).

The board <correctly determined that the Jlegislature
intended the definition of "subsistence fishing”™ to be narrowed
by the 1978 amendments, and carried out its delegated responsibi—
lity to identify "subsistence wuses"™ in a reasonable manner,

consistent with the legislative guidelines of "customary and

traditional."”

C. The Board"s Violation of the Public Meetings Law while
Developing the Criteria in December 1980 Is Moot

A. explained in the statement of the case, the board 1in
December 1980 gathered a great: deal of information about the uses
of salmon 1in Cook Inlet. In order to sort through that informa-—
tion, a committee was appointed, and its meetings were announced
during the board meetings, and held during Doard recesses.
(Volume 3, at 122-126) However, the state wuas stipulated that
the committee meetings 1in December 1980 were conducted in viola—
tion of AS 44.62.310, which requires public meetings to be open.
(M File 7, at 371-372)

Action taken contrary to the public meetings
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requirement 1is void. AS 44.62.310(F). In University of Alaska
v. Geistauts, 666 P.2d 424, 430 (Alaska 1983), the consequences
of such voidnoss are discussed. The <court concludes that the
process which 1led to the void result must "begin ar.ew." Id.
Since that has already occurred three times since the violation
in December 1980, the Madison court <correctly <concluded that
count 11, alleging procedural irregularities, was moot.
(M File 4, at 296)

The first rehabitation of the violation occurred in the
same December 1980 meeting. After the committee reported to the
board, with the first draft of the ten criteria, the board
discussed the criteria and supporting reasoning in great detail.
(Volume 10, at 8-54) The board concluded- that the ten criteria
accurately summarized the common threads that had appeared
throughout the testimony and that had emerged from che informa—
tion presented, and the full board then adopted the ten criteria.
(M File 3, Exhibit H)

The second time the process be”n anew was in the
spring 1981 meeting,"which was nor .wice 1in regard to subsis-—
tence. The first notice was the board notice of proposed changes
for March 1981, which stated in part:

The 1issues that will be before the board are the

establishment of a subsistence salmon fishing per —

mit system for Cock Inlet
(M File 3, Exhibit 0) The second notice was the .Cook Inlet
subsistence fishing special notice, which stated in part:

The session will focus on the application of the

State"s subsistence law to salmon fishing in Cook

34



Inlet. The law sets a priority on certain custom—

ary and traditional uses of subsistence resources.

The board intends to examine different methods for

providing the priority in Cook Inlet.
(M File 3, Exhibit P)

As set out in the statement of the case, additional
oral and written testimony was received during the spring 1981
meeting, and the board readopted the ten criteria, after slightly
amending them. (M File 3, Exhibit 1)

The third time the process began anew was in " the
December 1981 board meeting. The general legal notice for that
meeting listed the subjects open for consideration, including the
Cook Inlet subsistence fishery, which was noticed broadly.
(M File 3, Exhibit W) The board could adopt, amend, repeal or
take no action on the following:

set characteristics that describe or define sub-—

sistence uses and users that will be used by the

board to identify subsistence fisheries; set loca—
tions open and closed to subsistence fishing; set
fishing seasons, periods, gear vrequirements and
restrictions; set conditions and requirements for
obtaining subsistence fishery permits; set harvest
limits; set fish marketing requirements.

(ld. at 3)

In addition to the general subject area being opened
and noticed, a specific proposal 1in the board"s proposal packet
outlined the ten criteria already adopted by the board.
(M File ey Exhibit X)

Alaska law 1is clear that courts should not decide

issues not actually in controversy. Greater Anchorage Area

Borough v. City of Anchorage, 504 P.2d 1027 (Alaska 1972).



%
Mootness precludes judicial determinations. Jefferson V.

Asnlund, 458 P.2d 995 (Alaska 1969). The <consequence of the

voidness resulting from the violation of the public meetings law

during the December 1980 board meeting is that the process must

"begin anew." Since that has occurred on three occasions since

the violation occurred, the matter 1is moot, and the court should

not consider it.

D. The Board May Use the Criteria to Ildentify "Subsistence
Usesll of Cook Inlet Salmon Regardless or the Biological
Status oi the Target Stocks

As discussed, prior to the board®"s development and
application of the ten criteria, the "subsistence fishing"” which
was authorized in Cook Inlet was sinply fishing for personal use
with set gill nets, under che pre-subsistence law definition of
that term. After the board developed the ten criteria, and it-
determined that no communities on the Kenai Peninsula except

English Bay and Port Graham had evidenced "subsistence uses" of

Cook Inlet salmon. (M File 3, Exhibit L) Thus, "subsistence
fishing”™ was not authorized. However, in 1982 +the board did
authorize "personal use fishing." 5 AAC 77.546 and 5 AAC 77.547.

The Gjosund court upheld the ten cr .teria as a mecha-—
nism to identify "subsistence uses"™ which 1is consistent with the
intent of the subsistence law. (G File 2, at 260-261, 77 6-8)
However, the court then concluded that the board could net apply
the criteria to see if what had been authorized as- "subsistence
fishing” was still "subsistence fishing” under the new defini—

tions supplied by the subsistence law unless the target fish
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stocks were in such jeopardy that the fishing required restric—
tion. (ld. at 261, 11 9, 10.)

In reaching this conclusion, the court misconstrued AS
16.05.251(b) 0> melding its three distinct statutory mandates to
the board. In order to understand the misconstruction upon which
the court®"s conclusion 1is based, it 1is_necessary tc understand
how AS 16.05.251(b) operates.

The first sentence of AS 16.05.251(b) states:

The Board ... shall adopt regulations ... permit—
ting the taking of fish for subsistence uses un-—
less ... adoption of the regulations will jJjeopar—
dize ... sustained-yield.

Thus, wunless sustained vyield 1is jeopardized, the board is re—
quired to allow opportunities for "subsistence uses."” Identi —
fying these uses is implicitly authorized in the requirement to
provided for them. At the same time, the board may, under AS
16.05.251(a) allow opportunities for nonsubsistence uses, such as
"personal use fishing."

The second sentence, of AS 16.05.251(b) states:

Whenever it is necessary to restrict the <="king of

fish to assure ... sustained-yield ... or ... the
continuation of subsistence uses of such re-—
sources, subsistenc use shall be the priority
use.

Thus, if 1increase in competition or decrease in harvestable
surplus result in a relative resource shortage, restriction of

so"a harvest opportunities cay be necessary, and,, if so, the
priority for "subsistence uses" would come into play. The board
can use any of the many management options available to it in

imposing the needed restrictions on nonsubsictcues uses and in
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continuing to regulate "subsistence uses™ 1in a way that protects
the opportunity for "subsistence fishing." Of course, in extreme
cases the option of precluding nonsubsistence uses would remain
available.

The third sentence of AS 16.05.251(b) states:

If further restriction is necessary, the board

shall establish restrictions and Ilimitations on

and priorities for these consumptive uses on the

basis of the following criteria:

(1) ~customary and direct dependence upon the =
resource as the mainstay of one®s livelihood;

(2) local residency; and
(3) availability of alternative resources.
Thus, a more serious vresource shortage resulting from greater
increase 1in competition or decrease in harvestable surplus may
require still further restriction of harvest opportunities, even
after only "subsistence uses™ remain. At that point, the crite—
ria listed in the statute would form a basis for distributing the
allowable harvest; among the participants 1in "subsistence uses."
The statutory mandate contained in AS 16.05.251(b) that
sustained yield always be the- paramount <concern is consistent
with the <constitutional requirement <contained in article VIII,
section 4 of the Alaska Constitution. If the status of a fish
stock is such that maintenance of sustained yield requires that
all harvest cease, no use (including subsistence) may be allowed.
The first requirement of AS 16.05.251 (b) ".is that the
board authorize the taking of fish for "subsistence uses." The

board has determined 1in the ten criteria that "subsistence uses"
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of salmon 1in Cook 1Inlet are targeted on specific stocks during
specific seasons. 5 AAC 01.597(a)(3). Thus, "subsistence
fishing”™ must be permitted on t~ose specific stocks during those
specific seasons. No matter what the biological status of the
stocks is, the board may wish to examine the Ffishing that has
been called "subsistence fishing”™ to determine what segment of it
is really "personal use fishing" that may be authorized reason—
ably on whatever stocks and 1in whatever seasons the br \rd se—
lects, unaer its discretionary authority in AS 16.05.251(a),

rather than being mandated on specific stocks and in specific

seasons.

It 1is implicit in the requirement that the board
authorize "subsistence wuses"™ that it have the authority to
identify those uses. That task is separate from the later

portions of AS 16.05.251(b) which come into play when the priori—
ty has been triggered and when the biological status of the
target stocks is relevant. The Gjosund <court confused the
relevance of the biological status of the resource at the priori—
ty stage with the requirement that "subsistence uses"™ be provided
at the first ,?tage.

E. The Classification Described by and Resulting from the
Application of the Criteria Do Not Violate Equal Protection

1. Equal protection standards
Although plaintiffs allege violation cf both the state
and federal equal protection clauses, their brief focuses, only on

the state t-.est, which generally has been discussed 1in connection

with article I, section 1 of the Alaska Constitution, providing



in part chac "all persons are equal and are entitled to equal
rights."” See also Alaska Constitution art. VIII, 8 17.

The equal protection guarantees are designed co ensure
that those situated similarly with regard to the subject matter
and purpose of a law will be treated equally under that law.
Ketchikan Gateway Borough, Alaska v. Breed, 639 P.2d 995 (Alaska
1981). A classification must bear "a fair and substantial
relationship to a legitimate governmental objective." Commercial
Fisheries Entry Commission v. Apokedak, 606 P.2d 1255, 1264
(Alaska 1980). However, equal protection does not demand abso-—
lute perfection in the classification system. Id. at 1267. As
the court noted in Rose v. Commercial Fisheries Entry Commission,
647 P.2d 154, 160 (Alaska 1982):

The focus of our 1inquiry under Alaska equal pro-—

tection analysis 1is whether the legislative clas—

sification 1is a reasonable means to accomplish a

legitimate state purpose.

2. The classifications described by the criteria

The basic classifications at 1issue 1in this appeal are
those individuals eligible to participate in "subsistence fish-—
ing,"” and those individuals who are not. As discussed above in
section B, use of the ten criteria results in the identification
of rural communities reliant upon fish and game resources. The
board has determined that people residing in rural communities
reliant on fish and game vresources 1in the Cook 1Inlet area are
differently situated with regard to fish and game resources than
individuals residing elsewhere in the Cook Inlet area. Again, as

discussed above in section B, this determination 1is consistent



with cheinten*- of Che subsisCence law, and 1is reasonable.

Hoc only is Che 1idencificacion of "subsiscence uses" in
Cook InleC as uses by residencs of rural communities relianc upon
fish and gameresources reasonable, buc ic also bears a fair and
subscancial relacionship Co a legicimace governmencal objecCive,
as required by Che equal proceccion CesC. Commercial Fisheries
Entry Commission v. Apokedak, supra, ac 1264. Scace v. Tan, i
Valley Sportsmen®s Association, Inc., 583 P.2d 854, 859-860 n.
(Alaska 1978), acknowledged che cricical imporcance 1in Alaska of
preserving and proceccing "subsiscence uses," and in Kenai
Peninsula Fisherman®s Cooperacive Associacion v. Scare, supra, aC
903, Che ~courC noted Chac <che subsiscence law addressed che
imporCanC issue on a statewide basis.

The classifications described by Che cen criteria are
"a reasonable means co accomplish a legicimace state purpose,”
and do noC violate equal protection. Rose v. Commercial fish—
eries Entry Commission, supra, at 160.

3. The <classifications resulting from Che application of
the criteria

To the extent chat plaintiffs challenge the specific
results of Che applicaCion of the criteria to their communities,
and allege that they are "similarly situated" to those living 1in
communities 1in Cook Inlet which are eligible under 5 AAC 01.597
for "subsistence uses,"™ the equal protection issue 1is not ripe
for review. A superior court decision which remands an issue for
further proceedings 1is not a final judgment for purposes of

appeal. City and Borough of Juneau v. Thibodeau, 595 P.2d 626,



629 (Alaska 1979). The Madison court remanded count XV, ques—
tioning the application of the ten criteria to the Madison
plaintiffs, to the board with instructions to <consider under
5 AAC 01.597, containing the ten criteria, any proposals to
authorize "subsistence fishing”™ in Cook Inlet. (M File 4, at
293)

The remand occurred because plaintiffs were apparently
claiming that they are similarly situated to those individuals,
residing in the qualifying Cook Inlet communities, English Bay,
Port Graham, and Tyonek, with respect to their use of. fish and
game resources. See 5 AAC 01.580 (a). However, on the evidence
before it the board could not reach that conclusion, and neither
could the Madison court. The board®"s findings of fact regarding
subsistence fishing in Cook Inlet first discusses the communities
of English Bay, Port Graham, and Tyonek, and measures them
against the ten criteria, finding customary and traditional uses
present. (M Filr j, Exhibit L, at 1-9) Then, the board measures
ttuie of the other Cook Inlet communities against the ten crite—
ria, and Tfinds them all 1lacking on the evidence presented. (Id.
at 9-10) The board®s determination means that individuals
residing 1in those communities are situated differently for the
purposes of the subsistence law with regard to fish and game
resources than individuals residing 1in English 3ay, Port Graham,
and Tyonek.

Specifically, the board finds that no showing had been

made that a long-term, stable and reliable use pattern applied to



any community or subcommunity. The board finds that lack ex-—

tremely important, viewing the other criteria which may have been

demonstrated as less persuasive, inlight of the absence of
long-term, stable and reliable use patterns. The board acknowl —
edges that some groups, such as the KachemakBay Subsistence

Group, had shown the existence ofa community of interest at the
present time, but the board finds that the members were either
too widely dispersed or were too heterogeneous to be considered
identifiable as a community. The board acknowledges that in
parts of Cook Inlet there was targeting on specific stocks, wuse
of the most efficient and productive gear, reasonable geograpaic
proximity to the town sites, and easy and direct access to the
resource. However, the board points out that only the Kenaitze
Indians had made an adequate showing of handling salmon by
traditional modes (e.g. , using all the parts of the fish, 1includ-—
ing the heads, fins, tails and eggs; drying, smoking). The board
finds that no wuser concentration showed technique and skill
transmittal within and between families, distribution throughout
the entire user concentration, nor reliance on a wide range of
wild resources taken in proximity to the community. (1d.)

The board did not close the door on further proposals
seeking to demonstrate "subsistence uses"™ in Cook Inlet communi —
ties, and in fact stated:

As with all its determination, the Alaska Board of

Fisheries will consider additional information

from the public during its next regulatory pro—

posal cycle, if such 1information 1is offered. In

the event adjustments to the Tfindings or regula—
tions are necessary, appropriate <changes <can be



made at that time. However, no extension of eli—
gibility ... 1is warranted on the present record.

(Id. at 10)

Sincethe board reasonably did not find on the evidence
before it that plaintiffs were similarly situated to those
residing in Cook 1Inlet communities authorized to participate 1in
"subsistence fishing,"” and since the Madison court remanded this
issue to the board, a violation of equal protection cannot be
found in the board®"s application of the ten criteria.

F. The Board Is Authorized to Establish "Personal Use Fishing"
as a Category ror Regulatory Purposes

In 1982, the board established "personal use fishing"
as a category which it <can wuse 1in regulating Tfishing 1in the
state. 5 AAC 77.001. This action is consistent with the board®"s
statutory authorities and 1is reasonable, and thus, it should be
upheld. Kellv v. Zamarello, supra, at 911.

AS 16.05.251(a)(6) authorizes the board to make regula-—
tions it deems necessary for "classifying as commercial fish,
sport fish or predators or other categories essential for regula-—
tory purposes.” (Emphasis added.) Plaintiffs® assertion that
the provision only authorizes the board to use categories estab-—
lished by the legislature is inconsistentwith the language
itself, which delegates that authority to the board.

Under AS 16.05.251(a)(6), the board may employ "other
categories” only if to do so 1is "essential for regulatory pur—
poses." In establishing the category of "personal use fishing,"

the board made specific findings on the necessity. The board
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found that before the subsistence law, individuals could fulfill
their personal wuse requirements by "subsistence Tfishing," but
that now "subsistence fishing" 1is narrower 1in scope, and does not
include all such previously authorized personal use fishing. The
board found that "commercial fishing"” was not the proper category
fox that activity, since the sale of fish 1is not involved.
Further, "sport fishing” has become so associated with hook and
line, rather than nets, that to classify personal use net fishing
as sport Tfishing would be confusing to the public. Thus, it was
necessary to establish "personal use fishing." 5 AAC 77.001(a).-

Assuming the board is correct 1in its interpretation
that the new definition of "subsistence fishing” 1is narrower than
the previous one, it seems odd that plaintiffs would challenge
the board"s authority to establish "personal use fishing," since
the category was established 1in order to provide for Ffishing
which cannot now be called "subsistence fishing." Plaintiffs are
incorrect in characterizing "personal use fishing" as a matter of
"charity;" the board made clear that "personal use fishing" could
be authorized whenever it "is in the broad public interest."
5 AAC 77.001(h). The board can thus authorize it in its discre—
tion under AS 16.05.251(a), Jjust as it does commercial fishing
and sport fishing.

The board was authorized to establish "personal use
fishing” as a category, since it 1is essential for regulatory
purposes. Indeed, 1if it had not done so, there would be no

mechanism for it to authorize fishing for personal use by set



gill nets by plaintiffs.

G. The Board Has Mot Violated Plaintiffs® Substantive Due
Process Rights by Mot Authorizing "Suosistence Fishing"
g@Doriunities for Them, but instead Authorizing "Personal
Use Flshing' _______

Substantive due process, guaranteed in article I,
section 7 of the Alaska Constitution, protects people against

arbitrary governmental action, and encompasses our traditional
concept of fair play and substantial justice," "fundamental

principles of Iliberty and justice,"” and "fundamental fairness."

Green v. State, 462 P.2d 994, 996-997 (Alaska 1969). Thus, the
board may not take arbitrary or unreasonable action. Kelly v.
Zamarello, supra. Plaintiffs assert that they have, been treated
unreasonably; however, an examination of their allegations

demonstrates that the board has not violated plaintiffs substan-—
tive due process rights, and has not treated them arbitrarily.

Plaintiffs first assert that they have been treated
unreasonably because of the violation of the public meetings act
which occurred during the December 1980 board meeting. As
discussed above 1in section C, that violation has been cured, and
is moot. t

Plaintiffs next assert that they have been treated
unreasonably because there was not a biological ne"-:i to restrict
the "subsistence Tfishing"” that was authorized in Cook Inlet under
the old definition. Plaintiffs refer to a report that purported—
ly confirms that "subsistence fishing”™ occurs in their part of

the inlet, but that report speaks in the terms wused 1in thu years

reported on, which were terms related to the old definition.
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(G File 4, at 1-97) As discussed above 1in section D, the board
may i1dentify “subsistence wuses,"” regardless of the biological
status of the target stocks.

Plaintiffs third claim of unreasonable treatment 1is
that the board 1in applying the ten criteria undertook an admini —
strative. function which the board 1is prohibited from engaging in
under AS 16.05.241. That claim is based on a misconception that
the board was granting and denying "subsistence fishing" oppor-
tunities to particular individuals. In fact, the board was
identifying "subsistence uses,”"™ which can be participate! 1in by
anyone in Cook 1Inlet 1living in a communiuy where "customary and
traditional uses" exist. Kenai Peninsula Fisherman®"s Cooperative
Association v. State, supra, at 901-902, noted that the board has
no administrative powers, but simultaneously held that the board

has the power to make decisions effecting the uti—
lization of fishery resources in this state.

Id. at 903.

What the board did in applying the ten criteria was to
identify "subsistence uses"™ and provide for them. For. the 1982
season the board also identified and provided for "personal use
fishing,1" for which any Alaska resident qualifies. 5 AAC 77.015,
5 AAC 77.546, and 5 AAC 77.547. Kenai Peninsula Fisherman ™
Cooperative Association v. State, supra, states that the board is
not prohibited from:

differential treatment of such diverse user groups
as commercial, sports, and subsistence fishermen.

at 904. Thus, in identifying "subsistence uses" and



providing for them pursuant to AS 16.05.251(b), the board 1is not
improperly exercising administrative powers. In fact, although
plaintiffs suggest that somehow the Department of Fish and Game
should apply the criteria (brief of appellant/cross-appellee at
45-46) , that task has been delegated to the board, not the
department.

Plaintiffs fourth assertion is that the board has
treated them unreasonably by allegedly excluding them from
fishing opportunities. It is true that after the board 1iden—
tified and provided for "subsistence uses"™ for the 1981 season,
it did not authorize any other Tfishing for personal use with set
gill nets for that season. At that time, the board had not yet
established "personal use Tfishing” as a category under which it
could accommodate individuals such as plgintiffs.

Additionally, the board was Ivery cognizant of its
responsibility 1in weighing biological factors with the interests
of different user groups and making a decision that would be in
the greatest public interest. The board extensively discussed
its reasons for not authorizing any fishing for personal use with
set gill nets for 1981, other than "subsistence fishing." (Vol —
ume 28, at 42-72) The board expressed concern that the net
fishing was too efficient, and involved too many people, so that
even though it had-historically existed, it might not be reason-—
able to allow a large number of people to continue to use the
most efficient gear type. (Id. at 51) The board felt that if

the more efficient set gill nets harvested the fish before they



reached their home streams, a few people couli benefit dispropor—
tionately, whereas the maximum benefit to the maximum people
could beprovided by restricting the fishing to rod and reel
(sport fishing), thus allowing more fish to reach their home
streams. (1d. at 44-45) The set gillnet fishing was <compared to
snagging, which has also beendiscontinued:

I don"t look at any differently then say, for

instance, snagging in the sport fishery. For a
long time snagging was -- was permitted 1in the
sport fishery. The board came to a point where it

was too efficient, there were too many people in
it, there was harvesting at a higher vrate than
what the board felt was prudent as far as the con-—
servation of the resource. And so, even though
historically snagging had existed for a long tinme
the board decided that it was just not something
that could be justified as far as the conservation
of the resource.

And so, I look at this net fishery in a simi—
lar fashion, and in order to live up to the man—

dates of the constitution to -- for providing the
resources for the maximum use of 1its people you
can no long - when you get to a point where you
have a limited resource you -- you cannot continue

to allow the most efficient means of harvest.

(ld. at 44) The board noted net fishermen had alternative means
to meet their protein needs, and that they would have access to
the resource by use of rod and reel. (Id. at 43)

In light of those reasons, the board for the 1981
season did not authorize fishing for personal use with set gill
nets, other than "subsistence fishing,” 1in Cook Inlet.

However, by the time the board considered the matter
again for 1982, it had established "personal use fishing"” as a
category it could employ. 5 AAC 77.001. The board authorized

"personal use fishing” in both the southern and central districts
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of Cook Inlet, under the same Individual harvest limits that had
been in effectfor what was called "subsistence fishing"” in those
areas previously. 5 AAC 77.530(a), 5 AAC 77.546 and 5 AAC
77.547.

The Madison plaintiffs would like to fish on coho
salmon in the <central district of Cook Inlet in the fall.
Instead, the board authorized a fishery on sockeye salmon in the
central district in June. (M File 6, at 365-366, 17, 18) A
consequence of the absence of "subsistence wuses"™ is that the
board retains the discretion to authorize "personal use fishing"”
on whatever stocks and in whatever seasons it determines best
serve the public interest, jJjust as it retains discretion for when
and where to authorize commercial fishing and sport fishing. AS
16.05.251(a). Kenai Peninsula Fisherman®s Cooperative Associa-—
tion v. State, suora, recognized that the board is authorized to
make allocation decisions. The factors upon which those alloca—
tions are baseu may change over time, and the allocations may
shift accordingly. Such allocations are consistent with the
board"s statutory .authority. « AS 16.05.221(a) and AS 16.05.-
251(b) .

Thus, the board must authorize "subsistence fishing" on
the specific stocks and 1in the specific seasons with which the
"subsistence uses" are associated. See AS 16.05.251(b) and 5 AAC
01.597(a)(3). On the other hand, the board has the latitude to
direct "personal use Tfishing"” to any stock or season, as long as

its decision is reasonable and not arbitrary. Kelly .



Zamarello, supra, at 911. The Madison court determined that the
shift from the fall coho to the summer sockeye was reasonable and
not arbitrary. (M File 6, at 368-369, IK 11, 12)

T. e plaintiffs finally assert that they have been
treated unreasonably because particular board members allegedly
had a biased attitude toward them. 19/ The 1incidents that plain—
tiffs rely upon to attempt to demonstrate the "unreasonable"”
attitude of particular board members all involve board action
that plaintiffs did not like. The boarddid not authorize
"subsisLunce fishing"™ for plaintiffs, but the criteria that the
board used 1in that process were consistent with the intent of the
subsistence law and reasonable, and under the remand to superior
court, plaintiffs are free to submit proposals to the board and
show why, under the criteria, they do in fact engage 1in "subsis—
tence uses." See sections B, D, and E above.

It is true that no fishing for personal use with set
gill nets was authorized for plaintiffs in 1981, but as the ear—

lier discussion shows, the board based that action on resource

19/ AFN asserts that plaintiffs are alleging that the board as
an institution suffers from unconstitutio: al bias. (Brief o7
intervenor/amicus curiae at 37-45.) That 1is not an accurate
characterization of plaintiffs® allegations, which 1instead are
directed at the attitudes of particular board members. For
example, the contempt allegations in Gjosund were dismissed by
stipulation "based upon a significant change 1in the membership

and leadership of the [board]..." (M File 7, at 371) AFN asks
that the purported issue be remanded to superior court to develop
a record. In fact, the reason there 1is no record is that no such

issue has been raised or briefed in either Gjosund or Madison.



and allocation concerns. However, before 1982, the board recon-—
sidered, and authorized "personal use fishing" inwhich plain—
tiffs can participate.

The "personaluse fishing” authorized by the board in
the central district ofCoe.: Inletis on the summer sockeye, in—
stead of the fall coho preferred by plaintiffs, but, as discussed
above, that decision is within the discretion of the board and
reasonable. AS 16.05.251(a). (M File 6, at 368-369, 11 11, 12)

Plaintiffs may not have made <che decisions that the
board made on these matters. That does not mean, however, that
the board decisions were arbitrary, and, in fact, as the dis—
cussion shows, the decisions were reasonable.

Thus, the actions objected to by plaintiffs do not

violate substantive due process.

VI. CONCLUSION

This appeal 1is not about mere semantics. It is about
important Jlegislative changes in the definition of "subsistence
fishing”™ which are being put into effect in a reasonable manner
consistent with the legislative intent to protect rural areas of
the state which historically have been dependent upon hunting and
fishing as a significant characteristic of the social and econom—
ic life of thp area. In Cook Inlet, "subsistence Tfishing"”™ 1is now
being authorized for rural communities reliant upon fish and game
resources, and "personal use fishing”™ 1is being authorized for
individuals, such as plaintiffs, who do not live in such reliant

communities.



%

I

The stare requests that the holdings of the Madison
court be affirmed, that the holding of the Gjosund court which 1is
the subject of this appeal be reversed, and that the request by

AFN for a remand on an issue that is not at issue in this consol —

idated appeal be denied.

NORMAN C. GORSUCH
ATTORNEY GENERAL

By: —/°
Larri Irene Spengler
Assistant Attorney General

.53 .



Winter King Charters
e Ralph E. Lohse, Captain

W inter Kings
Halibut
Rock Fish BOX 14

Tackle furnished

d
or bring your own (907) 424'7170

April 1C, 1985

Representative M. Mike Miller, Chairman
House of Representative, Judiciary
Pouch V

Juneau, Alaska  998J1

Dear Mr. Miller,

I believe that the subsistence issue is of utmost importance at this time.
The detrimental effects of the Supreme Court"s decision in the case of
Madison vs. Alaska, on the communities and individuals involved in sport
and commercial fishing, demands immediate attention to avert both short

and long term financial disaster. (Mot to mention true subsistence users.)

We need immediate action on the part of those in a position of power and
leadership.

Please do all in your power to give House Bill #288 or similiar legislation
your attention and. support.

Thank you.

GoJljUu



4/4/85
Dear Representative,

I would like to urge you to support HB-288 or any
will keep the Alaska Eoard of Fish and Came

of our fish and game. I live in Cordova and fishing is my only means of
making a living. | have four months to make a years waige and the Copper
River fishery makes up to 70% of my 1income. It we loose any time fishing,
especially the first part of the run, where 50% of the fish go up river

in 2-3 weeks, it is definately going to make it hard, if not impossible,
to make my financial ends meet.

legislation that
as nanagers and regulators

Please support HB288

and please push to get the
season. Fishing

issue resolved this
is scheduled to begin !lay 13, 1035,

Thank-you very much,

Siricerelv .

John C. Booren
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Mrs. Denny Kay Weathers
P.0. Box 037

Cordova, Aluska. 99574
Reseaent; Hawkins Island
Lot 6, Deep Bay VHP ch. 6

Dear Alaska State Legislators;

I am a homemaker & mother, I live (5) water miles Northwest of Cordova on
the North end of Hawkins Island in the Deep Bay area.

I em strongly in support of Senate Bill H 231 and House Bill fi 288, ar
urge all Senate ahc nouse Chairman and Co-Chairman to work as quickl/“F3 pc ui-
blo at resolving these major issues.

My personal reesons are a3 follows; Pishing is our only source of an in *.om
which in turn is our survival. Survival meaning we must purchase fishing and hun—
ting license, shells, fuel to evenao ret game meat.

In order to make jelly, breadox” "even grow a hand full of potatoes it takes
an income to purchase flour, sugaror seed potatoes, and much work to even try
to grow a small kelp box garden, do to our poor gardening conditions in this
area, compared to Anchorage, Palmer and Fairbanks with such good growing seasons.

You must take in to consideration, our moose and deer, in the Prince William
Sound, Copper River and the surrounding Cordova area. All the moose and deer
were transplanted here prior to Statehood. This makes a limit on all the game
meat in this area, which is set up to ensure that our children will have moose
and deer when th y grow up. The Alaska Pish and Game regulate those rules to
ensure future stocks, thi3 is donein the best interest of the people,,

IT the State was to open subs!stance hunting to all residents it would dis-
trciy all that the dept, of Pish and Game has worked so hard to protect for the
future of all Alaskans.

As for the Copper River Red Salmon run; in 1982 my husband caught 2,865 red
salnon, 1983 was 1,323 red salmon, 1984 was 741 red salmon..Each year we have
been cut back on our take of the Copper River Red Salmon to ensure tho brood
stock and to ussure that tho subsistnnca fisherman get thier increased quota
of Red Salmon each year.

My husband in 1982 paid 357.30, 1933 paid $26.46, 1934 >14.82, this was
just the Aquaculture asesment for Copper River Red Salmon and by the time the
cannery3 machod the 3.02 per fish it totaled 093.58 paid out for our catch to
ensure the preservation of our future Copper River Rod Salmon through the Aqua—
culture. Please elco note that the subsistanco fisherman do not pay the $.02 per
fish nor do they quit fishing during the clo3er3 by the State of Aluoka Dept, of
Pish and Game. Those closers are deiis-ned to give proper escapement to ensure the
proper amuont of brood stock escapement.

If the Copper River Fishermen have to cut back much more there will not be
a Copper River Fisherman left.

Please understand , 1 boleave that subsistence ia very important but not to
the point of destruction-moaning our roooursea oan not handle every resident be—
coming a cub3itance user. Please study this issue with the up-raost care, because
rivers, streams, forests and fields can only provide just so much and when it"s
gone it"s gone forever. The Alaska State Pish And Game have been slowly accomp—
lishing a goal, why not leave it there at least they have some facts and figures

knd:a future to work with.

To me subsistence means a need find a need moan3 necessity which brings us
back to 3ubsistance T"-ich is the minimum food and shelter necessary to support
I1fo-nat the want for the food.

I beleave hunting ."tad fishing is 3till a privilege and honor that the State
of Alaska provides by over seeing the resources and keeping thorn balanced.

People that have a good income, moaning average income or higher should be
willing to purchase a hunting or fishing license and leave the subsistanoe to the
person or persons that trunly need it for the reasons of survival, not for tho
want or greed. Remember tho key words to subsi3tanco is in tho V/ebsters Dictionary,
Thank you.for your concerns and time on thhse important issues.



Mr3e Denny Kay Weathers
P.O. Box 037
Cordova, Alaska 99574
Resedent; Hawkins Island
Lot 6, Deep Bay WP ch. 6
(Pace Letter)
Dear Committee Chairman;

Could you please see that all the members of your committee recieve a copy
of my letter in support of Senate Bill #231 and House Bill #280 to help ensure
the safety and future of all our natural resourses and wildlife throughout ail
Alaska. Thank you all for your time and hard work, If | can be of any help to
any one of our legislators with our fishing records please let us know.



Mrs. Denny Kay Weather s
P.O. box 337

Cordova, Alaska. 99574
f(03edentj Hawkins Island
Lot 6, Deep Day VHP ch. 6

Dear Alaska Ct&te Legislators;

I am a homemaker & mother, | live (5) water miles Northwest ot' Cordova on
the North end of Hawkins Island in the Deep Day area.

I am stjTongly in support of Senate Dill H 231 and House Dill # 238, and
urge all Senate analinuse Cnairman and Co-Chairman to work as quickly-~ possi-
ble at resolving these major issues.

My personal readonc are a3 follows; Pishing i3 our only source of on income
which in turn is our survival. Survival moaning we must purchase fishing and hun-
ting license, shells, fuel to even ~oget game meat.

In order to make jelly, bread oreven grow n hand full of potatoes it takes
en income to purchase flour, sugar or seed potatoes, and much work to even try
to grow a small kelp box garden, do lo our poor gardening conditions in this
area, compared to Anchorage, Palmer and Fairbanks with such good growing seasons.

You must take in to consideration, our moose and deer, in the Prince Villiam
Sound, Copper River and the surrounding Cordova area. AIll the moose and deer
were transplanted here prior to Statehood. This makes a limit on all the game
meat in this area, which is set up to ensure that our children will have moose
and deer when they grow up. The Alaska Fish and Game regulate these rules to
ensure future stocks, this is done inthe best interest of the people.

If the State was to open subsistance hunting to all residents it would dis-
troy all that the dept, of Pish nmd Game has worked so hard to protect for the
future of all Alaskans.

As for the Copper River Had Salmon run; in 1902 my husband caught 2,865 rod
saloon, 1903 'was 1,323 red salmon, 1904 was 741 red salmon..Each year we have
been cut back on our take of the Copper River Red Salmon to ensure tho brood
stock and to assure that the subsistance fisherman get thier increased quota
of Red Salmon each year.

My husband in 1982 paid $57.30, 1903 paid $26.46, 1984 $14.02, this was
just the Aquaculture aoesment for Copper River Red Salr ,n and by tho time the
cannerys mached the $.02 per fish it totaled $90.58 paid out for our catch to
ensuro the preservation of our future Copper River Red Salmon through the Aqua-
culture. Please also note that the subsistanco fishermen do not pay the $.02 per
fish nor do they quit fishing during the closers by the State of Alaska Dept, of
Fish and Game. Those closers are designed to give proper escapement to ensure the
proper nmuont of brood stock escapement.

If the Copper River Fishermen have to cut back much more there will not be
a Copper River Fisherman left.

Please understand , | beleave that subsistence is very important out not to
the point of destruction-meaning our rosourses oan not handle every resident be-
coming a subsitance user. Please study this issue with tho up-most care, because
rivers, streams, forests and fields can only provide just so much and when it's
gone it's gone forever. The Alaska State P'ish And Game have been slowly accomp-
lishing a goal, why not leave it there at least they have some facts and figures

andch future to work with.

To me subsistence means a need and a need mean3 necessity which brings us
back to subsistance which is the minimum food and shelter necessary to support
life-not the want for the food.

I beleave hunting and fishing is still a privilege and honor that tho State
of Alaska provides by over seeing the resources and keeping them balanced.

People that have a good income, meanirg average income or higher should be
willing to purchase a hunting or fishing license and leave the subsistance to the
person or persons that truoly nped it for Vie reasons of survival, not for the
want or greed. Remember the key words to e .bsistance is in the Webstors Dictionary*
AEhank ypu ;for ,yotpr Qpncerns and time on thhse important issues.



Mr & Mrs. Max Wiese

Box 47
Cordova, Alaska 99574
424-3667
"29 Harch 19C5
Rep. Hike Jaillor, Chair an
House Judiciary Con: ittee
Junea\ AH

Derr Ron. Hiller:

In regard to House Bil"™ .,”398, I an concerned with the issue of who
is to use and manr. O the fish and same resources 0:" the state, spe—
cifically, ,of fry area of Cordova, and the gilnon of the Conner River.
I v;as horn and raised in Cordova, have fished for 3. (f ny 93 years,
and depend entirely on the Copper River for ny livlihood. I vnuld
li Zc to see the nanayenent of our resources handled, so that I,

and the nan-.- other residents of Cordova who also depend oh the

Copper River, will he ensured of our continued use of th ™ resource?
Thank you far your tine and consideration in this matter.

Sme ore. yij

cJ/ -

fax Vriese



CITY OF VALDEZ, ALASKA

RESOLUTION *N®. 8512

A RESOLUTION OF THE CITY OF VALDEZ, ALASKA
URGING IMMEDIATE PASSAGE OF SENATE BILL 231
AND HOUSE BILL 288, RELATING TO SUBSISTENCE
FISHERIES, BY THE ALASKA STATE LEGISLATURE

WHEREAS, the Supreme Court of the State of Alaska recently
found the Alaska Board of Fisheries Regulation, 5 AAC 01.597
inconsistent with the Legislative intent to provire guidelines
for the protection of subsistence fishing, and

WHEREAS, the court found the vregulation exceeds the
authority delegated to the Board because it operates too
restrictively in nonsubsistence uses, and

WHEREAS, Governor Sheffield has proposed legislation in the
form of Senate Bill 231 and House Bill 288 which provides the
necessary definition and clarification of the subsistence and
nonsubsistence fishery issues, and

WHEREAS, the economy of the City of Valdez is critically
dependent on the revenue and employment vresulting from the
commercial and sport fisheries, and

WHEREAS, the proposed Senate Bill 231 and House Bill 288
when enacted will serve to the benefit of subsistence, nersonal

commercial and sport fisheries, and the Board®s management
of Alaska®"s most valuable renewable resource.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE
CITY OF VALDEZ, ALASKA, that

Section 1. There be immediate consideration and enactment
of Senate Bill 231 and House Bill 288 as proposed by Governor
Sheffield.

PASSED AND APPROVED BY THE CITY COUNCIL OF THE CITY OF
VALDEZ, ALASKA this 1st day of April, 1985.

CITY OF VALDEZ, ALASKA

ATTEST

Jim7Watson
City Manager/City Clerk



pDear fruU.

My name 1is Dan Strickland. | an 31 years old and live with
my wife Panela in Cordova, We just had our first child, a son, 14 days
ago. | came tc Alaska 13 years ago and have worked for the Department of
Fish ar.d Game for 4 years, and as a commercial fisherman for 9.

I realize the complexity of a subsistence definition and the politics
of relating this definition to fish and game management, from my work with
the Eskimos and their marine mammal harvest, but 1 can hardly believe the
recent Supreme Court decision making ail Alaskans, rural and urban both,
subsistence users with first- priority.

You know all the arguments pro and con I"m sure. | would just like
to add my voice in support of Senate Bill #231 and House Bill #288.

With the support of the state of Alaska ny wife and 1 have built a
lifestyle for the last 9 years. Please, please, do not obliterate what we
have struggled for for the last decade. Support passage of Senate Bill #231

and House Bill #238. Thank you very much.

Sincerely,

Dan Strickland

P.0. Box 1517

Cordova, Alaska 99574
424-5277



PRINCE WILLIAM SOUND
AQUACULTURE CORPORATION

P.O.Box UK)
Cortlora, Alaska )=>71
A renional non-profit organization [or the enhancement offisheries. m?) ter-1AIt

March 26, 1985

Rep. M. Mike Miller, Chairman
House Judicial Committee
Alaska State Legislature
Pouch V (MS 3100)

Juneau, AK 99811

Dear Rep. Miller:

The fishermen in Area E (Prince William Sound, Copper and Bering Rivers)
have, s nee 1974, contributed $2.5 million and their own voluntary time to the
development of Prince William ""ound Aquaculture Corporation (PWSAC) and the
imp eme..tation of salmon enh icement programs by this Regional Aquaculture
Association.

This form of "self help" resource development by the harvesting fishermen,
which was created by the Alaska f e Legislature in 1974, has set a responsible
standard for enhancement that is without parallel in the rest of the United
States. We project that our total enhancement program will generate annual
revenues to the commercial fishery alone of $20 million within ten years.
Moreover, the Esther Hatchery will produce coho and chinook salmon fry to
be stocked in nearby lakes, which we project will return 7500 coho and 6000
chinook salmon adults to the developing sport fishery near Whittier. Salmon
from this hatchery will also be available to a future subsistence fishery.

PWSAC has actively supported the enhancement of sockeye and chinook
salmon on the Copper River in cooperative research programs with the Alaska
Department of Fish & Game since 1981. Funds expended to date represent $1.6
million. These research studies have focused upon the development of an
expanded hatchery program in the Upper Coopper River in fiscal year 1987.
We, along with other groups, feel that mere fish production will increase
the share of fish for all users of the resource, commercial, sport and subsis—
tence included.

The recent Alaska Supreme Court ruling on the subsistence issue, the
Madison decision, has the potential to undercut the established gillnet fishery
before we have an opportunity to implement our Regional Comprehensive Enhance—
ment Plan- Our fishermen, processors, Cordova businesses and community in
general, could suffer a devastating economic loss in the near and long term
if this decision stands.



Page Two
Rep. M. Mike Miller
March 26, 1985

While the 1978 subsistence law provides for an appropriate priority
use of resources by residents of Alaska who have traditionally relied on
fish and game, it does not give the boards enough guidance to protect
other traditional users, that is, sports and commercial fishermen.

We urgently need your help and support in order to see that Senate Bill
/7231 is enacted in this legislative session.

Thank you for your support.

BJA/mbl
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Box 25k
Cordova,

April 1, 1975

Representative Mike Miller, Chairman
House of Representative Judiciary
Alaska State Legislature

Pouch V

Juneau, Alaska 99811

Dear Representative Miller;

I am writing to request your support on HB 288 or any simile-
legislation that would give the Alaska Board of Fish and Game the powerback
to regulate and manage our fish and game resources. If not passed this could
virtually destroy Cordova. Cordova®s main industry is fishing and the only
industry that is keeping Cordova alive today. We cannot depend on Tourism.

Many Cordova fishermen would loose their boa s and their only way of
making a living if they are not able to fish (gillnct). Does the state want
to see this happen? Nearly all of the Cordova fleet is financed thru the state.
What will this do to the state?

My husband has been in the fisheries since 19849- We make our home
here in Cordova. This is our only means of employment, We are not young
and certainly do not wish to loose our boat. We prefer to be employed and
not on Welfare.

I urge you, along with all of Cordova, to please give this bill

your support.

Sincerely,

Kathy Crow



fTlarcB 32. I7SS

tWr Rep, miller;

X o\ 1x)nbina ri reCjoesp yoor sopporX 6-F
|Xosa Bill ~ 79§ rA&rXric] ihe. fobure, 2}
cornmennaj Asbi®"na on ihe. Coppor R/Ver Tjal °
and 4hasj 49, foivrS- of ifiec Xrabva. comnouoibV,
X bave_ happily been. or year rooni resrde/\fjr
X>rdovid i1 Jbe, years, X am noi & permrh
bolder, bob I'OIfX ujor)ce.h oh -Pishl'no relohed a5
UJell as non- fhhincj relohoh j*bs. 00y experiences
b™ota] one --bab alf riceffs op ennploymenX /o
Cordovo. Ore. Pearly dependent on bAG-5uroess

our b/shermeo,

X ompfe, you bo bxba o”closs hols ch- j-h&.
projojeme> cue- dobrcLovans are -Fcuring ri-dhe”ec
bills do nab pass, HgoJd you \liec bs a d§jct"s\cr\
only you ran moh”} hun a. madder oh such cansocjuenots
deserts yoor ab/enbon. Th>ar>t you ifery rnvoh,

>hlocerely,
driuucrP . "o oXa”"clb
Box 153SL Cordova;
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Dear dCvup. ,

I "M unhma /n regards ho /Z./3. £88%,
Ihs a nessmby ho me hhui Tthis Dbill
Or SOmehh\na sitirultar be passed. Z"m
2 second cfeneroAion -fishermars o-P
CordcUuf Qncl hhe -family head of four.

T have cilvtays mad e my huircj o0 a cx
©Ker/nan, and s/a/?'/- haae an dlberroMde
resource shouid hhe Cooper Cider be
Closed ho Commere/o. 1 ftsAsoa. ' '/0Vvo o-P
/rvy income o/endes from hhe Copper
River fisheries - X've invested heo.Oily /n

my hradtj dependir\G on hhis fisheries
iJlhhoub /h jh mill ide impossible for me
fo nna/Ce my paymen f5 as oJe.ll as
Supporf my farm (y. Lac/C of supporb of
fhis bill does nob only hurb mjself,
and obher aillnepers of Mus acer”j bu.l*
ooi/l also be eraC/al fa -Me econonmy
of CordoOcc. /9/so, Ib mould force us
fo /erode bur domniuntby in mnich\j\)e
Were reared/ ho hry and seeK employ
-menb elsewhere . X beheue. ode r .ed
ho Keep our -ftufh /In M e beard o0-P
F/'sh , wfere fihe fPori, <chpnebfers
and subsisfanee, fisherman all had a-
mair Cind e.Cjual OppDrbum by ho fhe -pXn
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P.0. Box "60%."
Cordova, Alaska 975

To whom it may concern:

I am concerned about the situation that may develope in Cordova if adequate
steps are not taken to ensure the commercial fisherman®s livelihood. The ruling
by the Alaskan Supreme Court on the subsistence use of salmon threatens Cordova“s
economy which is based entirely on the commercial fishing of salmon. The laws
need to be changed or modified to protect this way of life. Subsistence use of
salmon by all Alaskans, rural and urban, 1is a knife in the back to the commercial
fisheries. The economic repercussions of the decline or total lose of the commer—
cial fisheries in Cordova, would be felt by all Alaskans.

Is the right of all Alaskans to the salmon worth thecomplete demise of a wav
of life for the fisherman? | don"t think so! | would appreciate anything you
could do to protect our commercial fisheries.

Sincerely yours
Monna Alwine
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P.O. Box 1065
Cordova, AK. 99574

March 31, 1985

M. Mike Miller, Chairman

House of Representatives Judiciary
Alaska State Legislature

Pouch V

Juneau, AK 99811

Dear Sir:

I support Senate Bill #231 and House Bill #288 to give back the power to the
Alaska Board of Fisheries and Game to manage our fishery resources. We urgently
request your support as, if this legislation is not passed, this will have a

very serious impact on the Town of Cordova.

It is most important that this issue be resolved during this Session; 1
thank you very much for your efforts.

Very truly yours,

R. J. Shaw
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Dear Represenitve Miller,

There appears to be considerable concern over the

Salmon Fish allocation on the Copper River and other rivers
as regards to the State supream urt rulling on Subsistance

Fishing as haveing total piority over sport, and personal use

and Comercial Fishermen. The Cordova Fishermen are concerned

that they will be prohibited from comercial fishing the main

four
run of the Copper river salmon which occures in the first fchraa weeks

of from May 15th to about June 15th say.

If bhis run is allowed to go by with out any comercial fishing
during those veeks or severly restri.” sed, then in effect

the -ewill be no allocation to the comercial fishermen

and there v/ill be a sever economic impact on, not onlv the

/50 fishermen buf also on tho emplyment inCordova and
investment in cannerys and boats and gear, in which the State
of Alaska has loaned millions of dollars.
7/e as comercial Fishermen are being told that the pioritys for

Salmon use on the Cooper river art first Subsistence Fishermen

then personal use Fishermen, then Sport Fishermen, then
last in line are the comercial Fishermensneeds.

I feel this is a complete reversel of what the prioritys should be.
The Comercial Fisherman has a greater economic need than

dose any one including the subsistance Fishermas

ihe Cordova Comercial Fisherman



Has at least 170,000 dollariis 1invested in Boats”licenses”

and equiptment, plus his hone. His lifes v/ork is tied up here.
His total employment is here. Food production, and Cannery
employment depend on his getting the opportunity to fish,

now compare this need to a subsistance fishermans needs.

Or a personal use fishermans needs, and most certainly to a

Sport Fishermans needs.

Can you in all honesty rank the comercialfisherman last in line
for pioritys to th Cooper river run of Salmon?

If ever there was a term that would apply to Comercial Fishermen

If woul have to be subsistance Fishing, all thier subfetance comes
from this.
Comercial Fishermen are locked into one area to fish
Via the Limited entery program, If we are denied Fishing rights

on the Cooper river, We can not relocate to Bristol bay say.

We have to stay here, as per the state limited entc-ry law.

Sport fishermen on the other hand, can go any whore, and fish

for any sricie of fish. We as Comercial Fishermen if we do not

have a limited entery permit for Herring, can not fish herring

Or crab or as in the case of Halibut are allowed prehaps 6 days a year

often during conflicting seasons. As far as 1 know Subsistance
Fishermen can go any where in the state and fish anyspecies

any time they, are available.

Hone of them have any investment even slightly comparable to the



Comercial Fisherman., investment, in Money, Time, and lifes work.

v/ay of life,in any aspect you can think of.
We may well be a minority in Numbers, but we are by far the
Majority in food production, labor employment, and in economic
need.
In conclusion, No comercial Fisherman ~ know of wishes to

prohibit the Subsitance fisherman from fishing, Many of us

are natives them selves, no one wishes to deprive the native

who operated a Fish wheel one fish he needs.
There are only a very few of these,lts the m*i who works on the pi
line and desires to call hiir.E self a subsistance fisherman

or says that his Sport fishing needs are greater than our

Comercial Fishing needs, these are the Fallacies we object to.
SinGsrlyvyaurs
Please facilitate passage of Senit Bill No 231
and House Bill No 283

Sincerly yours
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e recently passed the opinion
that sportsman uniters should

not he allowed to fish salmon after
Ihe fish have entered their fresh-
water spawning streams .. and we
were bitterly taken to task by at
least one Anchorage resident whose
opinion was thal wc were "far out n!
touch with Alaskans and especially
South-Central and Western Alaska
sport-flshing enthusiasts

Well. Mr. Anehoraglle ... "we"
(that's polite for editorial use to keep
from using the big personal
pronoun) have fished an awful loi ol
Alaskan rivers for more than hall a
century, and we've seen the changes
In both tegti! \tlons and the type of
fisherman In Alaska. In years past,
nobody except a few Natives look
salmon nut or spawning streams i
jnst wasn't done. There were
markers at the mouths ol streams
beyond which commercial llshermni
were not allowed, and. maybe
because then wen- not too mate,' ol
us sports lisheruu o. Il was naiiir d
that since we didn't have to fish
spawning salmon rims, we didn't.

The problem, reduced to simple
icrins. ts largely with numbers and
attitude. Now. we'll agree (hat It Is
great for folks to be able to go onieb.
with rod and reel, bright sockeyc
and bright silvers . . .even bright
kings . . .for their annua) sinning of
the freezer or the Sears canning
equipment . . .but for folks to think
pink-sided or black-Jowclcd kings or
silvers are "trophy” In kind of hard
lo swallow for a guy who grew up
with bright uea fifth. And for
anybody to think a turned
humpback or dog salmon is good
rodder . . .that Just shows they
"don’t know no better."

1Qjeoplc ask this old-timer once in
vi awhile as lo "What changes do
wc notice In Alaska, over the
years?” Well, we'll have to be
honest and any that 'be "new
breed" of sports fI? Titian wlio’ve
arrived In Alaska in recent years,
and the biologists and the fish
management programs that have
resulted, arc among the greatest . . .
and most serious changes . . . we've
noticed.

AI'ltIC SOCIETY1IS Tin: I'ERFECT GIFT



Tht tjiif-iuiii X" > ti* "iir
outraged Am liutage ir.idt i «¥ <in
some flivrtisslim Times have
channel A lot ot people have
changed Ami it may he :i jvod time
lo begin bringing out a lot of
untouchable subjects and begin
fashioning a little more thoughtful
ethic among all fishermen
Native as well ;im While .
administrate! s.

Our Anchnr.il** romplsinct
accused tts of leaning to (he Niiltve
aubplstence fishermen ami "against
non-Natlve fishermen .
sportsmen. ‘'l he answer to that
criticism Is yes and no ... "yes,"
because we believe time-honored
(and against lhe total fish run
numbers., extremely small!
traditional takings of spawning I'lsh
were .. .and note we said
“were” . .. legitimate, mid "no”
because wind Is being los| lit the
shuffle of this whole "subsistence"
fishing manage mcnt problem Is that
there tire probably more whiles than
there used lo be Natives. (Jiialllicd
for "subsfstecmfishing on
spawning hireams, plus 11'1Ln t Ihat
lor ti variety ot legal and economic
reasons, (here arc now manv more
Natives than there were before
you don’t have to be "hall," am can
be "quarter" .. the rnllceitvi
Native health and living conditions
have greatly Improved ... In many
instances, It Is more profitable to be
NatJvc . . . and. not Insignificantly,
there la no longer stigma hi being
non-white.

The old Native, in his fewer
numbers, did not take much. The
new Native, and his while neighbors
privileged to have subsistence, arc
not only legally allowed salmon
from spawning streams, but where
In years past fishing in streams for
salmon was discouraged for Natives
fn any great numbers and totally
disallowed In any commercial sense,
and prohibited altogether for whites,
now a new generation of biologists
and Gsh and game administrators

am' their

hit', at.aitd' 'lied a! .lId --tit uri-

M Litir GrMce’ on ".ictus and
Itl-, pimped headlniui into political
administration < fish stocks . for
votes .. living in answer pressure
from all ite.it group*, and <<tiaitdy
answering to pressure hum Native
groups . .and we hasten to
emphasi/.*1here, a "new" kind ol
Native group not the old time
Inll,s wiio tuile lived oil the land,
hut the modern dav politic d

cm point lons spawned bv 'Abios
tlietnsc' rs.

n ariii.d tidmlinlsir.ilton practices
for lisli and game protection. no
longer are stic.un watchmen pul out
for a lew weeks or a lew months at

the mouths ol important salmon
streams In inhibit or j>t*vent
poaching of salmon above th.
markers. Any nnmb' i ! Important
lisli runs ate being gtndnallv
whittled down to dangerous stoc k
levels by legal subsistence tlsliing
Many rutls could he wiped nut in a
season, lot ail tune, tl a hm.lv
market should appear

While tights'lWhat r." kts does a
pair of while .. bool o at bets pulling
ts'itl to Sitif) thousand a vc.u In
wages have till ”,.ubsis|e||l,f"
so keye thcv eait lake hum a
spawning sitram with a drag te | or
with other geai '

Sooner or litter we are going lo
have lo come lo grips with Ihe
tact thal tire blond lines between
Natives and whites have become
blurred . even the political rights
of Inheritance for Native rights and
for llsh permits have hr come
blurred.

Political fights, gear lights, and
racial fights . .. plus the importation
of new ".sportsman" llshing
elides . . . have collided in places
like the crowded Kenai River and
the Russian. Probably only
Improved policing and sharing rules
will smooth things out on (he Kenai.
bid there arc other rivers where
rules and regulations might be
better adjusted before the fact. Wc
need more ethic, more concern for
preserving what we can of what
used lo he.

litiis inulersinnd that there are
too manv new whites, too many
on! , ji;.tinv nativi Natives, too many
poll!), inns and too many lisli and
game administrator:- controlled by
politicians. It Is a time for soul
.searching.

Kifttkij, our hnlrl headed eatlie at
Aur/non. tens sure NiCe and white In
die /trad and tallfeathers in
November, when this was being
writton. Probably fresh winter
feathers, and he’wasn't getling
them so stained with spawning
saintort. Incidentally, with the
herring Into winterholes, salmon
nms over, and hottom fish moved
mil to deeper water. Kreakg was

(-5

making a meal tlw other day ofa
big starfish. He'll be after the
uriwary duck or sea qull soon, .
Asked about subsistence fishing.
Kreaky says. "At the best It's lousy,
this subsistencefishing. Some
years there are hardly anyfish in
the streams at all. Malybe one day
here won't be anK salmon. Hope
there will still be herring .. .but If

all the eggs get shiﬁped to
JaPan ... can we nave herring
without eggs?"

—TI
( Publisher /



>1-907*424-7318

GILBERT L. URATA, D.M.D. 47/
GENERAL DENTISTRY

BOX Bis
CORDOVA, ALASKA oss7a

March 26, 1985

Alaska State Legislature
Pouch 5
Juneau, Ak. 99811

Dear Legislatox*:

An asking for your immediate support of Senate Bill 231 and
House Bill 288 for the following reasons.

1) Subsistence merely means existence or an aid to existence.
Not all people of Alaska need to catch fish in order to exist. Those
that do, ought to have the opportunity to do so, those that don"t should
be restricted. The ADFG and Board of Fisheries have, and need to be
allowed to continue to regulate such. Many residents of the state can"t
use 200 fish. The fish are not in prime condition as they are at the mouth
of a river. Others waste or sell their subsistence fish, or are actually
sport fishing, driving hundreds of miles for an outing while others indeed
need tho resource.

2) The state legislature is not qualified, able, and definitly
lacks the time to regulate a fisheries. Therefore, give the proper agency
the ADFG, the authority to do so. Shelving both of these bills will
eventually undermine commercial fishing in all fishing districts in
Alaska. Besides the Copper River and Cook Inlet regions, others will be
invaded as access improves. The dipnetters and true subsisters have
been getting their fair share of fish. They don"t require expensive
boats, gear, andpermits. Look at"Oregon and Washington. They allowed a
Judge to kill their fisheries, especially during difficult times With
their other industries. How about the Stikine River? Fishing there is
practically wiped out following Canadian fishing at the headwaters. When
salmon survive the difficult cylcle back to their spawning grounds, let em.

3) My final reason deals with the community of Cordova and others
like it. Who"s to pay for tho vessels and permits? How are the banks
to withstand the defaults? Who wants to foot our welfare checks? Class.:.
action litigation against tne state, including legislators and the CFEC
will undoubtly follow. How can the state deny a resident the right to /
make a living he or she®s had for a lifetime?

Please, urge for quick action on this matter. Passage must
be concluded prior to May 1, 1985. The red season peak(highest priced
reds in Aklaska) lasts only 2-3 weeks starting in May. Most fisherman
make their boat and permit payments from reds and use the silver season
to the survive the winter. Keep a historic way of life alive.

Gilbert L. Urata DMD



SUBSISTISNUI
g i

s' . -bjy
With the recent Supreme Court decision, the State now has the direction and
opportunity to assure to All Alaskans the equal consideration to take fi3h and
game for their own personal consumptive use. This decision supports the
Constitution”® provision that "Wherever occuring in their natural state fish, ?
wildlife and waters are reserved to the people for common use.””’The court
stressed that common fU3ef and not priority *users was the main intent and
should be the effect of the subsistence regulations. They found that all
consumptive users, and not just rural residents, are eligible priority
subsistence u3ers.

Government'and it3 laws should apply even handedly to All Alaskans and make
sure that whatever®criteria is used is not unjustly discrimintory in intent

or effect. Tne Constitution does not on a whole and should not have severe
restrictive provisions. This same need should be observed by any legislation
and should be used tc make sure that its clear intent is to protect and insure
the equal and just consideration of All Alaskans.

But the sa.ie politics that supported the illegal discrimintory subsistence
regulations are at work to speedily fix their court failure .Tteiu-4*ain weapon,
now as in the past, is their threats aimed at the majority of Alaskans. One
such threat is that the over 200,000 sportfishermen will be severly impacted
by the Supreme Court decision. The court, in fact, said that all personal
consumptive user were to be given equal consideration. As most so-called sport
fishermen eat the fish that they catch, any priority subsistence use must
include them. And thoBe Tpure sport fishermenl who catch and release are not
harvesters of the resource, therefore have a negligible impact. With an annual
harvestoof well over 100,000,000 salmon, All Alaskan should beentitled to the
equal opportunity to take fish for their own dinner table.

Another political threat used is that the federal government will deny our State
the right to manage our fish and game unless the subsistence priority is based
on rural lesidency. When the feds mandate that the resource must be managed as
they say, the State has in fact already lost the right of management authority.
This restriction resulted from State politics that requested and supports such
residency discrimination. When Ron Sommerville, Alaskafs representative during
early d-2 / ANILCA, opposed this federal mandated discrimination he was removed
from his Washinton D.C. post. Governor Hammond admitted in a public meeting of
the Boards of Fish and Game that Sommerville was removed because of Native
pressure. His replacement, John Katz, has compromised the Alaskan public,s
constitutional rights on this and many other issues. For the State not to c
politically and judicialy oppose this discrimintory action, which specifically
denies equality to all residents of Anchorage, Fairbanks, Juneau and Ketchikan,
shows a planed sell out of our rights. This plan includes the continued lobbying
action of Larry Spengler, Attorney General office, supporting a priority
subsistence use ibf-Alaska*s fish and game to be as discrimintory and restrictive
as has been politcally motivated. Alaska would be betteriserved if our Attorney
General would be motivated by a responsibility to assure that all residents are
not discrimintorly restricted in their rights.

The history of Governor Sheffieldfs stern actions has been a well known threat
to any state employee who would question these unconstitutional subsistence
regulations. He fired Rish and Game Commissioner Ron Skoog and GD".J Division
Chief Ron Sommerville because of their private personal stands against these
regulations. And he then requested the resignations of all Board of Fish and
Game members when they began questioning the balatar.c directions ordered by
Larry Spengler.clt is time that All Alaskans are again tequal! under the law,
no matter where they reside, and that such equality is promoted by our State
and is not necessitated by continued court challenges by its residents.

Jf-

Dale Bondurant
SR 1 Box 2516
Chugiak, Alaska 99567



ALASKA POWER SERVICES

P.O. BOX 822 * CORDOVA, ALASKA 99574
(907) 424-3300

March 25, 1985

"ike filler, Chairman

Alaska State Legislature
Pouch V (MS 3100)
Juneau, Alaska 99811

hear ". "iko MillLer:

I am writing this letter as a private business owner 1in the
city of Cordova in support of HB//288 Alaska Power Services
is solely dependent upon the commercial Tfisheries i*. Cordova,
providing mechanical services and parts to the gillnet fleet
of Cordova. If HB//288 is not acted upon by May 1, the sur—
vival of my business and many others in Cordova are doubtful
this year. There are many resident"s livelihoods at stake
pending the decision of this bill. We urge that you make
every effort to pass this bill as quickly as possible.

Business has dropped off sharply due to the confusion and
uncertainty created by the Madison decision, whether or not
the gillnet fleet will fish May 15 or not.

We, the owners and employees of Alaska Power Services urge
you to act immediately on h#/ 288 to ensure a stable economic
base for Cordova and it work force.

Your cooperation in this important matter 1in Cordova is
greatly appreciated,

Sincerelv.
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Cordoya Chamber of Coil

P.0. Box 9
Cordova, Alaska 99574
41200

ty)

March 20, 1985

Rep.Mike Miller, Chairman
House Judiciary Committee
Alaska State Legislature
Pouch V

Juneau, Alaska 99S11

Dear Rep. Miller:

Cordova is a one industry town. We depend on
commerical Ffishing.

I am enclosing a copy of a resolution passed
March 19, by the Cordova Chamber of Commerce. The res—
olution urges support of SB 231 and HB 288.

The Cordova Chamber of Commerce backs these
bills to protect our businesses and our way of life.

Sincerely,

AMBER OF COMMERCE



Cordova Chamber of Commerce

P.O. Box 9
Cordova, Alaska 9974

Q1) 4241260

March 19, 1985

RESOLUT I 0 N

WHEREAS commerical fishing is the* backbone ol

the economy of Cordova and other Prince William Sound
Cominunitles , and

WHEREAS the Madison Decision severely Impairs
the opportunity for commerical glllnutting on the
Copper River flats, antl

WHEREAS a speedy resolution is necessary in
order to allow the 1985 commercial gillnet fishing to
start as scheduled, now therefore

HE IT RESOLVED that the Cordova Chamber ol
Commerce supports the passage of HII 288 and SB 21l and
urges members of both the House and Senate to put
their support behind these biils.

CORDOVA CHAMBER 01’ COMMI'Rt.

Marg
PresidenlL



M. Mike Miller, Chairman
Alaska State Legislature
Pouch V

Juneau, Alaska 99711

Dear Mr. Chairman,

I live in Cordove and 1 run a small fish business,
along with Tom Johnson also of Cordova. The who"V: oJ"
our business runs strictly off the Copper diver r-.d
and king salmon run.

I"m writing to you now in the hopes that you
will support House Bill //283. If this bill 1is not
passed, I"m afraid the future of the people of jordova
and our children will be limited to handouts from the
state welfare. 1 know this sounds -_.asticm but everything
in this small fishing town 1is centered around the commercii
fishing fleet. Personally the affects on myself If
this bill is not passed will be devastating as 1 aavc

no other means from which 1 depend. 1 feel stuck be two-s
a rock and a hard spot as we who depend on cowin"steial
fishing are a minority. I only hope you will take our

livelihoods into serious concideration.

Thank You for your time and effort.

Jinearly



M. Mike Miller, Chairman
Alaska State Legislature
Pouch V

Juneau, Alaska 99C11

Dear Mr. Miller,

1 was born and raised on tho Copper .-.ivor, and
I have Cter a commercial fisherman for ly vyear... over
the past few years the fishing time on tho Copper f.iver
has been restricted time and time a,..ain duo €« scapemei
reasons and increasing pressures on the upper Jopper
e;r.  Over of my annual 1income 1is generated from
. illne ttin._ or. the Copper River. L am also a .u tner
in a small fisning co-op, Do star"L i this five years
;0 with 12 fishermen, and our upi ration har be. ol
fresh reds and kings to various res Laurant market:.,
throughout the country. rlu* entir. succn.ss of the
operation is based on the early fishing vwe have has
and soley relies on the Coppei River.

3 live in Cordova 12 months a your ana y0,- cf

what 1 buy 1is bought in Cordova. in my opinion iK
gillnot 1lloct cannot survive witnout utilizing
Copper River fisheries. Therefore i ™ asking you Lo

support House Bill rl2C8. 1 leel that this would be
devastating Lo the economy of Cordova, and 1 feel that
the community itself would have a hard Lime surviving
it if this bill is not passed.

Tnani  xol.l



Leonard V. Pingotore
Mayor

Richard J. Leland
City Manager

Donna M. Sherby
City Clerk

Council Members
Jot' tiundcrnon
I'hylli* Day
Oliver Osborn
l««* U Cochran
It L Van Hrocklin
Join \\ heeler

Box 1210 602 Railroad Avenue
Cordova, Alaska 99674
Phone: (9071 424-3237

or 424-3238

"The Friendly City"

March 20, 1985

Representative Miller, Chairman
House Judiciary Committee

Pouch V

Juneau, AK 99811

Dear Chairman Miller:

On March 13, 1985, Governor Sheffield introduced Senate Bill
231 and House Bill 288 relating to the taking of fish and game
for subsistence and personal use. As you know, this was
necessitated by the Supreme Court®"s findings in the matter of
Madison et al versus the Alaska Department of Fish and Game
and the Alaska Board of Fisheries. The intent of the proposed
legislation is to provide definition and clarification to the
Board of Fisheries"™ authority to manage Alaska®"s most valuable
renewable resource.

We, in Cordova, have reviewed the proposed legislation with
representatives of the commercial and sport fishing industry
as well as those who participate in the personal use

fisheries. While it is clear that additional work will be
necessary to define the various fisheries and the role of the
Board of Fisheries over the long term, we feel it is
imperative that the Legislature enact the proposed legislation
immediately to assure a fishing season in 1985.

On behalf of my colleagues and the City Council and all
Cordovan®s who depend on a well-managed fishery, | strongly

urge your immediate passage of Sjnate Bill 231 and House Bill
288.

Mayor

Enclosure: Resolution 85-9



CITY OF CORDOVA, ALASKA
RESOLUTION 85-9

A RESOLUTION OF THE CITY OF CORDOVA, ALASKA URGING IMMEDIATE PASSAGE
OF SENATE BILL 231 AND HOUSE BILL 283, RELATING TO SUBSISTENCE FISHERIES,

BY THE ALASKA STATE LEGISLATURE

WHEREAS, the Supreme Court of the State of Alaska recently found the
Alaska Board of Fisheries Regulation, 5 AAC 01.597 inconsistent
with the Legislative intent to provide guidelines for the protection

of subsistence fishing, and

WHEREAS, the court found the regulation exceeds the authority delegated
to the Board because it operates too restrictively in non-subsistence

uses, and

WHEREAS, Governor Sheffield has proposed legislation in the form of
Senate Bill 231 and House Bill 288 which provides the necessary
definition and clarification of the subsistence and non-subsistence

fishery issues, and

WHEREAS, the economy of the City of Cordova is critically dependant
on the Copper River Fishery, as is the State of Alaska dependant on
the revenue and employment resulting from the commercial and sport

fisheries, and

WHEREAS, the proposed Senate Bill 231 and House Bill 288 when enacted
will serve to the benefit of subsistence, personal use, commercial
and sport fisheries, and the Board®"s management of Alaska®"s most
valuable renewable resource.

NOW THEREFORE BE IT RESOLVED that the Mayor and City Council of
Cordova, Alaska, recommend and urge the immediate consideration
and enactment of Senate Bill 231 and House Bill 288 as proposed by

Governor Sheffield.

March 1985
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open the rood os faras ToUat, At
Mile 53, by May 25and Jo Wonder
Lc&eby tarty June.

0 matter who says what about subistenoe
these days Ihe message is one of panic.

Ever since February’s so-called Madi-

son dedstoo —the Alaska Supreme Court

ruki”™ which gave rubdsCenee-user rights to all

stat™ residents —every outdoor group in Alaska

has been actlrg out the tale pf Chicken Little and
yetting Mhe sky is falling,”

The popular scenario of what may happen runs
as fellows: because the decision efixnmated any dis-
tinction between rural and urban subsistence use,
every Alaskan now qualifies to be a subsistence
hunter or fisherman.

As a result hordes of dly people Intend to de-
scend upon tie streams feeding Cook Inlet and
catdi every fish north and south of Anchorage. Un-
mitigated disaster will follow as the fish disapear.
Tens of thousands of anglers will be unable tg wet a
line and everyone with a commercial interest will
go broke. In short, chaos and consternation will
prevail throughout southcentral Alaska.

Sportfishing groups are approaching apoplexy.
They are worried sick their season will be shut
down or curtailed because they are the first: to be
cut off if there Isa shortage of fish stocky.

The guides are perencad. They believe their sea-
son will be cut for the name reason and spare have
even beijun to make application lo subsistence fish
with rodandred.

The leracoal use fishing people believj a core
jpirucy exists to eliminate them.

Setnritera think they will be next In line and see
tbdr number of fishing days shortened by emer-
gency closures.

itoeuW Mod MmOt CtvrktH tnfemwtwa to Th* Ax
D*»criftMrtf,a C Ilm outdoors writer, P.O. f<u4fc Andur**®, W K.
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The drift fleet—next to last order of those

to be cut —are wondering whr
face a limited season.

Even tbe natives — Use original subsistence
users who live in rural areus and itave fistied with
little interference —are looking askance at the po-
tential hordes who may compete with them.

The fisheries biologists fear they will Lave their
carefully constructed management systems
knocked Intoa cocked hat.

But if you think the fishing folk are running
around claiming die end is near,, you should talk lo
the pine management people. Madison lias abso-
lutely paralyzed tiiera. They realize Ihat if every-
one Is a subsistence hunter and can sfioot moose,
caribou and bear anywhere, at anytime during the
season—just because they need the meat—no in-
teljjgeut game management is possible.

The moose will be exterminated regardless of
sex because there simply aren’t enough lo go
around. The 25-yeur effort to buikl up herd bulls in
spedfic units wDl have been in vain. And just
ponder whut position big-game guides are in: ifany
type of hunting is to be eliminated non-resident and

. they too may

Monday, 12:10 p.m. Tuesday and 1255 p.m. Wed-
nesday.
Razor clam diggers are reminded lhat a sports

fishing license is required for anyona 18 or older.
The cost is $1Qfgr Alaska residents. The limit is 80

L egislature can prevent a fish

-and-game st

guided hunts will be the first to go.

The most horrifying aspect of this looming crisis
is the possibility of the federal government taking
over management of the Hates fisheries and
game. Adeputy undersecretary of the Interior De-
partment, Bill Horn, has stated: “Our preliminary
review ol the Madison decision]indicates that it put
the state in a position of non-compliance.. .. It is
possible someone could pursue the judicial remedy
specified in the Alaska National Interest Lands
Conservation Act and argur 'hat we must take Im-
mediate action.”

The implications of Horn’s statement points to
yet another dimension of (lie crisis: if the federal
government —now facing an acute budget crisis —,
were to take over management of Alaska’s fish and
game resources wh're would they' td the money?

Where would lliey find the expertise? Would the
state's biologists — who often find themselves at
loggcrbeudi With federal policy —cooperate? Or !
would they find innumerable points of conflict?

If most people Uank there is potential chaos at
present what would, a forced return to the'fish and
game management policies of territorial days
mean?

Even more frustrating is the complexity of the
subsistence law. Rooted in federal, as well as state,
law it is understood by only a few people —mainly
lawyers wiio have studied it fur more than a dec-
ade. The average sportsman doesn’t comprehend it
and can't be expected to. And this Is part <A lhe
problem.

Most sportsmen wnat a quick fix a:xI then want
to go fishing. Tliey don’t liave time to study tbe ra-

seen rolling off Deep Creek. Bui none had been re-

ported caught. It's stf'l awfully early for kirgs.”
Some dip netting for hooligan has begun nTurn-

agaln Arm, but again, sizeable runs aren't ex-

b)ected tostart foranotlier week or 10days. =

SISENCE CIISIS

tionale of courts and judges or the opinions of attor-
neys general and they are light years from coming
to grips with the will of Congress on subsistence.
Yet the scenarios listed above are all possible
and some say even probable. If thisis true (henit is
incomprehensible why anyone —especiallY astate
legislator—would not want to accept a hill that re-
turns subsistence to the pre-Madison status quo be-

* fore anytliing drastic happens.

But the slate senate appears to be running just
that risk. Its leadership claims that a year's study
—at least —Isneeded to address the f .oblem. So it

' proposes to ignore the administration's efforts to
restore the status quo by refusing lo pass Hie mb-
legislation proposed so far to avert tI* coming cr(-

* Sis.

Anyone who has taken even an elementary
course in government knows that any law can be
amended cr changed as circumstances warrant.

The same is true of ike subsistence bill now in

mthe legislature. If passed, it would allow fish and
game managemeql personnel to proceed in an or-
derly'manner. If handier changes in the law are
needed, they can be enacted at a later date. No cri-
sis is necessary.

The irony of this situation is that if a real crisis
does occur it will be a managed — even
orchestrated —one, and the fishermen, guides and
biologists should place the blame where it belongs
and not tear coo another apart.

Dan Sisson, an outdoors author and college in-
structor living on the Kenai Peninsula, Isa contrib-
utorto FieldandStrmm magazine.



ALASKA BOARD OF FISHER IKS FINDINGS
SUBSISTENCE REGULATIONS FOR THE 1985 FISHING SEASON

The Alaska Board of Fisheries, meeting in Anchorage, Alaska on March 26,
1985, finds that the Alaska Supreme Court decision in Madison v. Alaska
Department of Fish and Game will require a revision of certain subsis—
tence, personal use, sport, and commercial fishing regulations.

However, the board finds insufficient time exists before the smelt,
herring, bottomfish, shellfish and salmon seasons to allow for an
orderly, comprehensive review of all regulations which may He impacted,
considering the need to provide an adequate opportunity for public
comment and review. Therefore, to ensure an orderly process avowing
the opportunity for all members of the public to participate, and
implement the count®s decision in Madison as possible in the interin,
the board finds:

(1) The board will, by emergency regulation, authorize the
subsistence take of smelt, herring, shellfish and bottomfish as
they were allowed under the 1978 subsistence regulations.

(2) The board will, by emergency regulation, authorize access by
all Alaska residents to existing Tyonek, Port Graham, and English
Bay subsistence salmon fisheries in Cook Inlet. Existing bag and
possession limits, time, gear and area regulations and overall
guideline harvest will, not be adjusted for the 1985 season. The
board finds that such regulations promote an orderly harvest which
will reasonably satisfy anticipated subsistence uses. Modification
of these regulations at this time is not in the best public inter—
est of the public given the inadequate opportunity for public
comment at this time, and uncertainty about 1985 participation
levels.

(3 During 1985, the board will continue the following presently
authorized personal use salmon fisheries in Cook Inlet as personal
use fisheries:

the spring Kasilof gill net fishery,

the Kasilof and Kenai River sockeye dipnet fishery,
the China Foot hatchery sockeye fishery,

and the shellfish, herring, and smelt fisheries.

The board cannot reasonably modify or eliminate these fisheries
without an opportunity for public comment, which is not possible
under the present time frame.

(4) The fall coho set gill net personal use fishery will however,
by emergency regulation, be identified as a subsistence fishery, as
required by Madison, and will be managed under the regulations used
during the 1981 season, except that current reporting requirements
will apply.

(5) The Kachemak Bay salmon set gill net fisnery will, by
emergency regulation, be identified as a subsistence fishery, as
required by Madison, and will be managed under the regulations



developed for the court ordered fishery. Alaska residents will be
able to participate in both of these fisheries.

(6) The board will, by emergency regulation, allow access by oil
Alaska residents to the following existing subsistence fisheries:

Copper River (salmon)
Iliamna/Lake Clark (salmon)
Naknek River (salmon), and
Angoon (salmon).

Tho bag and possession, time, area, gei and overall harvest
guidelines of each of these fisheries. remain as described in
existing regulations. The board find such regulations are
necessary to conduct an orderly fishei to provide a reasonable
opportunity for subsistence needs. Mod. 3tion of these regula—

tions at this time 1in not in the best in '">st of the public given
the inadequate opportunity for public comment at this time.

(7) As to the Copper River subsistence and personal use salmon
fisheries, which will combined into a subsistence fishery by
emergency regulation, the board will retain existing regulations as
to bag and possession limits, time, area, gear, and overall harvest
guidelines, except that rather than separate regulations based on
domicile, the regulations developed for those domiciled in the
Copper Basin and other specified communities will be applied to the
fishwheel fishery and those developed for those not so domiciled
will be applied to the dip net fishery. The board finds these
regulations to be necessary to conduct an orderly fishery and to
provide a reasonable opportunity for subsistence needs. Further,
the overall harvest guidelines, oag limits, and areas represent
historical harvest. The dip net portion of this guideline ren“e-
sents a total harvest which was not taken during the 1.984 season.
The harvest lid is necessary to manage the downriver commercial
salmon drift gill net fishery to ensure escapement for reproductive
needs and the upriver subsistence fishery. The bag and possession
limits, while different for dipr.etters and fishwheel fishermen were
developed by the board after extensive public testimony and infor—
mation demonstrating that the differing bag limits reflected
historical use by rjach group.

The board hereby calls for proposals from the public on all subsistence
and personal use regulations to be considered at the fall/winter 1985
finfish meeting. The board will consider all proposals to establish,
eliminate or modify any or all subsistence or personal use regulations
any any changes in commercial or sport fishery regulations required by
such regulations.

Ron Jolin, Chairman Board of Fisheries March 27, 1985



TESTIMONY OF JANIE LEASK, PRESIDENT OF THE
ALASKA FEDERATION OF NATIVES, BEFORE THE
SENATE STATE AFFAIRS COMMITTEE ON THE

COMMITTEE SUBSTITUTE FOR HB 288

Mr. Chairman, members of the committee, my name 1is
Janie Leask. I am president of the Alaska Federation of
Natives. The board of directors of AFN is composed of a
representative of each of the thirteen Native regional
corporations formed under the Alaska Native Claims
Sett.ement Act - a representative of each of the twelve
Native regional nonprofit associations - and twelve
representatives of IRA jouncils and other village
organizations.

On behalf of AFN, 1 would like to express our
appreciation for the opportunity to testify this morning on
the Senate State Affairs Committee substitute for House Bill
288.

As you are aware, Alaska 1is unique 1in that it is the
only one of the fifty states in which the health, safety,
and general well-being of such a significant number of
residents is dependent upon the continued harvest of fish,
game, and other wild renewable resources for personal and
family consumption. The economy of rural Alaska is
dependent upon the continuation of these uses.

In 1978 the Alaska legislature recognized this reality

by enacting the state subsistence law. The law requires the



Board of Fisheries and Board of Game to adopt regulations
which afford subsistence uses a priority in situations in
which the harvestable surplus of a fish stock or game
population is not large enough to safely accommodate a
harvest for all uses. In 1980 the Congress established a
federal subsistence priority which operates in similar
fashion.

In 1982 .. small, but vocal, group of Alaskans who had
opposed enactment of the 1978 law obtained enough signatures
to place an initiative to repeal the lav; on the general
election ballot. As a result, the subsistence issue was
thoroughly debated during the months preceding the 1982
election. And by an overwhelming margin, urban and rural
Alaskans joined together to vote against the initiative and
in favor of retaining the subsistence priority.

Throughout the debate on the subsistence repeal
initiative, all Alaskans - both those who supported the 1978
law and chose who opposed it - assumed that the subsistence
priority was limited to hunting and fishing by residents of
rural Alaska. No one thought the 1973 law provided a
subsistence priority for those of us who live in Anchorage
and Alaska®s other large urban centers.

However, early last year the Alaska Supreme Court
decided that that was what the 1978 legislature had
intended. In Madison v. Alaska Department of Fish and Game
th "ourt held that once a customary and traditional use of

a particular fish stock or game population had been



established in a particular area, all Alaskans - whether
they live in Anchorage or Tuluksak - must be afforded a
subsistence priority over other user groups.

The Governor and the members of the the Board of
Fisheries and Board of Game immediately recognized that
implementation of the Madison decision would seriously
disrupt the normal hunting and fishing activities of urban
Alaskans. As a result, Governor Sheffield asked the
legislature to amend the 1978 law to limit the
identification of subsistence uses of fish and game to
hunting and fishing by residents of rural Alaska.

The House of Representatives held a series of statewide
hearings on the subject and passed a bill to limit the
identification of "subsistence uses"™ of fish and game to
hunting and fishing by rural Alaskans.

Unfortunately, the Senate took no action prior to the
adjournment of the 1985 legislative session.

Urban Alaskans suffered the consequences. The Board of
Game was compelled to implement the Madison decision by
establishing so-called Tier Il subsistence hunts from which
most urban hunters were excluded. Although sport fisheries
on the Kenai Peninsula were not similarly disrupted, it was
only because no one attempted to fish for salmon with set
nets in rivers usually devoted to rod and reel fishing.
However, several weeks ago criminal charges were dismissed
against a person caught snagging salmon on a Kenai Peninsula

river. This decision establishes the precedent that



snagging and set net fishing for "~ok inlet salmon stocks
normally harvested by sport fisuc..men in freshwater rivers
is protected by the Madison subsistence priority.

In addition to the disruption which the Madison
decision has caused to normal hunting and fishing
activities, because the state subsistence priority is no
longer limited to hunting and fishing by rural Alaskans,
Assistant Secretary of the Interior William P. Horn has
informed the State of Alaska that its subsistence management
program is no longer in compliance with the federal
regulatory standards set forth in title VIIl of the Alaska
National Interest Lands Conservation Act. If the State
program is not brought back into compliance with title VIII,
the Board of Fisheries and Board of Game must begin adopting
hunting and fishing regulations pursuant to federal - rather
than state - law. And should they refuse to do so, the
Secretary of the Interior will be compelled to adopt his own
subsistence regulations.

Mr. Chairman, the events of 1985 have provided ample
evidence that the 1978 statute should be amended. The
question is how. The simplest way to solve the problems
created by the Madison decision and bring the 1978 statute
into compliance with ANILCA is to limit the definition of
"subsistence uses" to hunting and fishing by rural Alaskans.

Last session individuals who have long been opposed to
any subsistence priority attempted to convince legislators

who represent urban districts that urban Alaskans oppose a



