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LEG ISLATIVE  AFFAIRS  A G E N C Y

M E M O R A N D U M  April 1, 1985

SUBJECT: Elections (HB 284)

TO: R e p r e sen tative Red B o u che r

FROM: Richard A. Bradley r j p
Legisl ative Counsel 'nT ^

POUCH V SI A l l  CAPMOi 

JU N IA U . At ASKA V98I  I 

V07 <6S 3BOO

You h a v e  r e q u ested  a sectional analysis of the above d e­
scribed bill. 4
As a p r e l i m i n a r y  matter, note that a sectional analysis or 
summaiy of a bill  should not be c o n s i d e r e d  an authoritative 
i nterp r e t a t i o n  of the bill and the bill itself is the best 
statement of its contents. If y o u  w o u l d  like an i n t e r p r e t a­
tion of the bill as it may apply to a p articu lar set of 
circumstances, please advise.

Section 1 of the bill amends AS 15.20.030, a section relat- 
ing to the prepa ration by the d i r ector of ballots, envelopes, 
and other election material. The only substantive change to 
the section occurs in the a d d i t i o n  of the last sentence:
"The larger envelope used for the return of the absentee 
ballot by the. voter shall require t.he v o t e r  to apply any 
r e q uired postage." The larger e n v elope is, of course, (he 
outer envelope.

Section 2 of the bill amends AS 15.20.081(d). The s u b­
section is concerned w i t h  the p rocedu res used by the voter 
to v o t e  an absentee ballot. The only substantive changes 
involve the change of the r equireme nt of two witnesses to 
one w i tnes s and the added requir e m e n t  that the witness 
provide a full address.

S e c tion 3 of the bill amends AS 15.20.081(e). The section 
is c o n c erned with a r eq uirement that the absentee ballot be 
m a r k e d  and attested to by the date of the election. The 
amendment repeals the exist ing r e q u i r e m e n t  that the ballot 
be m a i l e d  not later than e l e cti on day and that, if the ballot



R e p r e s e n t a t i v e  Red Boucher
April 1, 1985
page 2

is p o s t m a r k e d , it b e  postmarked  on elect i o n  day. The a m e n d­
ment adds the requirement that the b a l l o t  be returned to the 
e l e ction supervis or not later than 8 : 0 0  p.m. on the day of 
the election.

Section  4 of the bill add a n e w  subsect ion to AS 15.20.081. 
New s u b s e c t i o n  (h) permits absentee b a l l o t s  returned by mail 
from o u tside the U nited States or from an A P O  or FPO address 
that w e r e  m a r k e d  and attested not later than election day to 
b e  c o u n t e d  if re ceived after the day of the election but not 
later than 4:00 p.m. on the tenth day follo w i n g  the election.

Section 5 of the bill amends AS 15.20.201(a). The provision 
deals w i t h  the r e s p o n s i b i l i t y  of e l e c t i o n  supervisors to 
r e v i e w  the e l e ction certificates on ab sentee ballots rec eived 
The only s u bstant ive change amends the last sentence as 
follows: "The r e v i e w  of absentee ballots shall continue at
times d e s i g n a t e d  by tbe election s u pervisor until completed 
(AND SHALL INCLUDE A L L  A B S E N T E E  BALLOTS R E C E I V E D  IN THE 
O FFICE OF THE E L E CTION SUPERV I S O R  BY 4:00 P.M. ON THE SEVENTH  
DAY F O L L O W I N G  THE D A Y  OF THE ELECTION).

Section 6 of the bill amends AS 1 5 . 2 0 . 2 0 1 ( c , . The section 
deals w i t h  the day on w h i c h  the district absentee ballot 
co u nt ing b o a r d  certifies the absentee b a l l o t  review. It 
changes the day on w h i c h  that occurs from the eighth day 
following the election to the 1 0 th day following the 
election.

Section 7 amends AS 15.20.450. The sect ion relates to the 
r e q u i r e m e n t  for deposits in those situations w her e a depos^ t 
is r e q u i r e d  as a conditio n tc the occurr ence of a recount.
It changes the amount required for a pr ecinct recount from 
$50 to $300, for an election di strict recount from $250 to 
$1,500, and for an entire state recount from $2,000 to 
$5,000.

Section 8 of the bill amends AS 15.20.480. The section 
deals w i t h  the procedure for recounts. T he ouiy substantive 
change is the repeal of the following: "The director shall 
count a b s entee ballots received after 4:00 p.m. on the 15th 
day f o l l owing the election and b t f o r e  the completion of the 
r e c o u n t . "

If I m a y  be of further assistance, please advise.

R A B :csh
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DIVISION OF E l ECTIONS
" Li i 4 POUCH AF

JUNEAU. ALASKA 99811-9974
O F F IC E  O F  T H E  G O V E R N O R

PHONE: (907) 586-6181

Position Paper 
House Bill 284 

Prepared by 
Division of Elections 

April 8,. 1985

The Division of Elections has reviewed House Bill 284, "An Act relating 
to elections," and supports the bill in its entirety.

The first substantive amendment proposed by this bill under Sec. 
15.20.030, (Page 1, lines 23-25) eliminates pre-paid postage on absentee 
ballots returned to the division by mail. Rather, the amended xenquage 
calls for the voter paying the postage on his or her return ballot.

We have researched the potential impact of such a change and have 
concluded that we could anticipate no negative affect.

Our research through personal contacts with several other states, and 
with the Federal Election Commission indicates that with very few 
exceptions the majority of states require the voters to pay their own 
postage. We were particularly interested in evaluating what affect such 
a measure would have on the return rate of absentee ba1lots if ihe voter 
paid postage. Based on the 1984 General Election, Alaska experienced an 
average 73% return rate of voted ballots from those individuals who 
originally applied. We were concerned that this rate might be lower if 
the postage v/as not pre-paid. We found, however, that in Oregon and 
Washington where voters pay their own postage, they experienced an 85% - 
90% return rate. Conversely, in California where postage is pre-paid, 
they had a 39% return. It appears that the return rate is more 
seriously impacted by other considerations, and that postage 
in and of itself, has little or no impact.

By having the voter pay his or her own postage, the state could antici­
pate saving up to $9,000.00 in major election years. We therefore 
support this change.

The next substantive amendment suggested by this bill, relates to 
AS 15.20.081 (d) (Page 2, lines 9 - 10) and calls for reducing the 
number of witnessing signatures on the voter's oath and affidavit 
envelope frcm two, to one.

It further requires the single witness to provide a full address where 
he or she can be contacted. We endorse this changes for several 
reasons.



1) Lack of proper witnessing under the current statu' ~>s is one of 
the most commonly enforced rules for challenging an individual's 
vote. Because of the current statute, a ballot that in all 
other ways is properly cast, is rejected if it isn't witnessed 
by an official authorized to administer an oath, or by 2 
witnesses.

2) Requiring 2 witnesses puts an undue burden on remote voters who 
often have no access to such an official and are therefore 
required to get 2 witnessing signatures. In Alaska we have many 
people who live in such isolated conditions that often the only 
witness they have access to is the bush pilot who brings them 
their supplies and their mail. We have had several inquiries 
from such individuals who feel they are disenfranchised because 
of this requirement.

3) It is our understanding that the reason to require 2 sicfnatures 
was to provide an extra layer of assurance that the voter voting 
the ballot is indeed eligible and properly identified. Right 
now, we require 2 signatures, but no other information from the 
witness. If we had reason to research the individual's 
identity, we would have virtually no way of doing so. With the 
addition of a full address, we feel the assurances we initially 
sought, are more readily available because there would be a way 
to track the individual who served as a witness.

Perhaps the most crif'cal change to current law proposed by this bill, 
is that regarding AS i5.20.081(e) (Page 2, lines 14 - 18), requiring 
that absentee ballots cast by mail be received no later than 8:00 p.m. 
on Election Day in order to be counted. Our research in this area 
confirms that this requirement is indeed reasonable and feasible, and 
that the Election Day deadline is mandated in almost every other state. 
Alaska's current extended deadline is a rare exception.

One consideration deserving our attention was whether or not'the 
lateness of our Primary, delaying the availability of general election 
ballots, would cause a severe handicap to voters voting by mail if we 
required an election day deadline for receipt. We found that virtually 
all states send out their ballots ir. relatively the same time period, 
regardless of the date of their Primary, specifically 3 to 4 weeks prior 
to the election. Such a state is Oregon, and even with the Election Day 
deadline, they enjoy a 90% return rate of ballots meeting the tight 
deadline.

I b would be difficult to say how our 73% return would be impacted if the 
deadline were changed, however, a cursory estimate from our regional 
supervisors indicates that 80% - 85% of all absentee by mail ballots 
received, did arrive by Election Day. In Anchorage that percentage 
seems to be slightly lower. Of those ballots received after Election 
Day, there is no way to anticit_.ce with accuracy how many were sent 
later specifically because of the extended deadline, or how many would 
have been mailed earlier if the Election Day deadline had been in 
effect.

2



We feel that the added section AS 15.2C.081 (h) (Page 2, lines 24 - 28) 
protect the primary sector upon whan the tightening of the deadline 
would have the greatest effect, military and overseas voters. This 
section provides an extended deadline specifically for these 
individuals. Many states with the Election Day deadline are now adding 
such provisions to their statutes.

The advantages of the deadline changes called for in this bill, with the 
extension provided for by (h), are two.

1) At the moment, all absentee ballots may he accepted up to 15 
days after the election. Concern has been expressed that since 
current statutes mandate, that Mif the ballot is postmarked, it 
must be postmarked on or before election day", there is a 
potential for fraudulent or unethical use of the system. 
Specifically, since this part of the statute requires the 
election day stamp _if the ballot is postmarked, but does not 
require it on all ballots, candidates could respond to election 
night returns by soliciting absentee voters who have not mailed 
in their ballots to do so in the few days right after the 
election. Because no postmark is required for counting, these 
ballots cast after the election, but received within the 15 day 
period, could be included in the totals. In close races, chese 
late votes could impact the outcome.

Our research show that retiring a postmark on all ballots is 
not feasible because of irregularities in the postal systems 
worldwide. We feel because of these irregularities, many voters 
could find their votes challeryad through no fault of their own, 
if a postmark didn't appear.

It is our opinion that an Election day deadline could limit the 
potential for fraud, and would address these concerns.

2) Finally, an election day deadline would enhance the faster 
announcement of election results. The two week deadline whiZe 
we await receipt of the final absentee ballots would be greatly 
minimized. Candidates, particularly in close races, would know 
the outcome more quickly as certification of election results 
could be completed many days sooner.

Amendments to AS 15.20.201 (a) and (c) merely make appropriate changes 
in the counting schedule pursuant to the change in the deadline for 
receipt of voted ballots.

With regard to amendments in the fees payable to the state for recounts, 
the division supports the changes. The estimated costs for conducting a 
recount for a single district is approximately $1,700.00. The current 
fee of $250.00 for recounts in races outside the margin allowing for a 
recount free of charge, obviously does not begin to cover the expenses.

Finally, the bill seeks to amend AS 15.20.480 (Page 4, lines 19 - 21) by 
eliminating the inclusion of absentee ballots received after the 15 day 
deadline, in recount totals. We agree with the intent of this

3



provision, because the introduction of these ^ery late ballots, adds new 
data to the materials being recounted. Therefore, we may change the 
original totals automatically by introducing ne- ballots that have not 
been counted before. Such additions may be inappropriate if the purpose 
of the recount is to verify the accuracy of the original count.

4



STATE OF ALASKA 1985 LEGISLATIVE SESSION

________________  FISCAL NOTE _______________

Re v i s i o n  Da t e :

PEC'JEST FTSC-L DETAIL
Si 1 1/ n e s c i u t i o n  No. .  HB ~8^ Agency h r r e c t e r i :  office of the G o v e r n o r

T i t l e :  An Act r e l a t i n g  to Program C a t e g o r y  A f f e c t e d : ________________
elections_____________________________________ D i v i s i o n  of Ele c t io n s

Sponsor :  Rep. Boucher____________________ BRU, Program o r  Suoprogrann ' s) A f f e c t e d :
R e q u e s t o r ; House State Ai fairs  _____________E lections__________________________

Date of  Re que s t : 3 / 2 9 / 8 5

EXPENDITURES/REVENUES: ( T h o u s a n d s  o f  D o l l a r s !
ri c d  i ri ;o i ri o/ i f T od 1 FY 09 I r I vU

OPERATING 1 1 1 I I
I t j  rc.'.iu.'.AL ic.v.ICco 1 I i 1 1
200 TRAVEL I i i I i
300 CONTRACTUAL i l 1 l 1
.00 SUPPLIES 1 - 0 -  1 ( 9 . 5 )  i - 0 -  ! ( 1 0 . 5 )  1 - 0 -
500 ECU 1 PMENT

• i I I
•:oo land i  structures l I i l 1
700 CRANTS, CLAIMS l 1 1 l i
3C0 MISCELLANEOUS 1 i 1 1 1

TOTAL OPERATING i - 0 -  1 ( 9 . 5 )  < - 0 -  i ( 1 0 . 5 )  1 - 0 -

\ C.-.r: i nL 1 1 • i I j

1 *  *i V z.' • U ii ■ ( 9 . 5 )  ! ( 1 0 . 5 )  . |

FUNDING: ( T h o u s a n d s  o f  Dol 1a r s l
•jC.iw.~nt- rw>ij l 1 i l
FEDERAL FUNDS 1 1 i | |
OTHER • • i l l
TOTAL 1 ! ' 1 1

p rK T T T rriq .
" uuw“ i i r.c. I 1 1 1 13ART-TIME • ' I I ITEMPORARY I ' l l

ANALYSIS: At t a c h  a s e p a r a t e  page i f  n e c e s s a r y

The n e g a t i ve  costs re f l e c t e d  in this fiscal n ote reflect the e s t i m a t e d  savi n g s  

to the state if postage on a bs e n t e e  by mail ball o t s  were paid by the v o t e r  

rather than prepaid by the state. T he r e  is a 10% increase i n cl u d e d  for FY85 

to c ov e r  the increase e x p e c t e d  in the n u m b e r  of absentee voters in the 1988 
Election.

Phone:  465-4611 

Dat e :  4/8/85

Date:  4/8/85

7/1/84

P r e p a r e d  3y:  L inda E d g e w o r t h

D i v i s i o n :  E le c t i o n s

App
Agency

D i s t r i b u t i o n  (by agency  p r e p a r i n g  f i s c a l  n o t e ) :  
L e g i s l a t i v e  F i r a n c e  
L e g i s l a t i v e  Sponsor  
R e q u e s t o r
O f f i c e  o f  Management and Budget  
Impacted Ag e n c y ( i e s )



H O U S E  B I L L  284 

F i s c a l  N o t e  

P a g e  2

S p e c i a l  n o t e  s h o u l d  be m a d e  t h a t  the b i l l  a l s o  w o u l d  r e s u l t  
in i n c r e a s e d  fees p a i d  to the s tate for r e c o u n t s  o f  e l e c t i o n  
r e t u r n s .  T h o s e  fees do n o t  i m p a c t  the d i v i s i o n ' s  o p e r a t i n g  
b u d g e t  and t h e r e f o r e  are n o t  i n d i c a t e d  on the face o f  this 
f i s c a l  note. Ho w e v e r ,  a d d i t i o n a l  m o n i e s  d e p o s i t e d  to the 
g e n e r a l  fund w o u l d  be s u b s t a n t i a l l y  i n c r e a s e d .  A  c o m p a r i s o n  
is p r o v i d e d  n o t i n g  the incre a s e .

C u r r e n t  S t a t u t e s  H B  284

P r i m a r y  E l e c t i o n  3 @ $250 = $750 3 @ $1500 = $4, 5 0 0
R e c o u n t s

G e n e r a l  E l e c t i o n  5 0 $250 = $1 , 2 5 0  5 0 $1500 = $ 7 , 5 0 0
R e c o u n t s

T O T A L  F E E S  T O  G E N E R A L  F U N D  $2 , 0 0 0  $ 1 2 , 0 0 0

In fi s c a l  y e a r s  FY 8 7  and FY89, b a s e d  on t h e s e  a s s u m e d  n u m b e r  
o f  r e c o u n t s  the n e t  i n c r e a s e  b e n e f i t t i n g  the s t a t e  w o u l d  be 
$ 1 0 , 0 0 0  e a c h  year.



F e b r u a r y  20, 1985

The H o n o r a b l e  Katie Hu r l e y  
C h a i r p e r s o n
State A f f a i r s  C o m m i t t e e
Al a s k a  State House of R e p r e s e n t a t i v e s
P o u c h  AF
Juneau, AK 99801

Subject: C o m m e n t s  in support of House Bill 110, "An Act
a m e n d i n g  the e l e c t i o n s  laws of the state; and 
p r o v i d i n g  for an effec t i v e  date."

Dear R e p r e s e n t a t i v e  Hurley:

E n c l o s e d  for the i n f o r m a t i o n  and r e v i e w  of your commi t t e e  are 
c om m e n t s  in support of HB 110 w hich is scheduled to be heard 
o n  Thursday, F e b r u a r y  21, 1985. T h e y  include a b r ief d e­
scrip t i o n  of the specific a m e n d m e n t s  b e i n g  proposed, as well 
as some d i s c u s s i o n  o f  the r a t i o n a l e  b e h i n d  '*hese changes.
M a n y  of the changes are h o u s e k e e p i n g  me a s u r e s  but there are a 
few w h i c h  are mo r e  substa n t i v e  in nature.

As y o u  also requested, in a d d i t i o n  to the c o mments we are 
s u b m i t t i n g  r e g a r d i n g  HB 110 as it c u r r e n t l y  exists, I am 
o f f e r i n g  some input on your p r o p o s e d  ad d i t i o n  w h i c h  w o u l d  
r e q u i r e  a p o s t m a r k  on all a b sentee b a l lots cast by mail. We 
r e c o g n i z e  the imp o r t a n c e  of the c oncerns you have raised in 
this v i t a l  area. At this point, our r e search indicates that 
the solutions m a y  not be simple ones, and are looking forward 
to w o r k i n g  w i t h  you and the commi t t e e  on d e v e l o p i n g  wor k a b l e  
s o l u t i o n s .

We  a p p r e c i a t e  your p e r s o n a l  i n terest in this bill. Please 
feel free to cont a c t  me if you or y o u r  commi t t e e  w o u l d  like 
ad d i t i o n a l  information. T h a n k  you for p l a c i n g  our bill on 
yo u r  agenda.
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OFFICE OF THE GOVERNOR

DIVISION CF ELECTIONS 
POUCH AF 

JUNEAU, ALASKA 59B11-997J

PHCNE (907) 586-6131 

REQUIRED POSTMARKS; A B S E N T E E  BALLOTS BY MAIL

P r e p a r e d  For

The H o n o r a b l e  K a tie H u r l e y  
A l a s k a  State House of R e p r e s e n t a t i v e s

F e b r u a r y  20, 1985

C u r r e n t  A b s e n t e e  By M a i l  Procedures

U nder c u r r e n t  e l e c t i o n  p o licies and p r o c e d u r e s  in Alaska, 
voters w i s h i n g  to vote by ma i l  are r e q u i r e d  to have their 
ballots m a r k e d  and a t t e s t e d  on or before the date o f  the 
election. Further, it is p r o v i d e d  in AS 15.20.081(e), that 
the v o t e r  who r e t urns the b a l l o t  by m a i l  w i l l  use the mo s t  
e x p e d i t i o u s  ma i l  service, and ma i l  the b a l l o t  not later than 
the date of the election. Finally, this statute ma n d a t e s  
that "if the b a l l o t  is postmarked, it m u s t  be p o s t m a r k e d  on 
or before e l e c t i o n  day."

C o n c e r n  has be e n  e x p r e s s e d  that in the last pa r t  of the 
provision, the statute as w r i t t e n  creates a p o t e n t i a l  for 
f r a u dulent or u n e t h i c a l  use o f  the system. Specifically, 
since this part of the law on l y  r e quires the e l e c t i o n  date 
stamped, if the b a l l o t  is postmarked, but does not require 
the pos t m a r k  on all m a i l e d  a bsentee ballots, can d i d a t e s  could 
r e s p o n d  to e l e c t i o n  n ight returns by s o l i c i t i n g  absentee 
voters who have not m a i l e d  in their ballots to do so in the 
few days r i ght a f ter the election. B e c ause no p o s t m a r k  is 
r e quired for counting, and b e c a u s e  abs e n t e e  b a l l o t s  m a y  be 
r e c e i v e d  in the m a i l  for 15 days after the election, these 
late voters c o u l d  still ca s t  t heir b a l lots a f ter the legal 
deadline. The c o n c e r n  has been ra i s e d  that the d i vision 
w o u l d  have no w a y  of k n o w i n g  that the ballots were cast after 
e l e c t i o n  day. In the instances of close races these late 
ballots m i g h t  have an impact on the outcome.

The d i v i s i o n ' s  first r e sponse to this c o n c e r n  is that both 
the v o t e r  and the a t t e s t i n g  w i t n e s s e s  are r e q u i r e d  to s t i p u­
late the date of t heir s i g n i n g  the abs e n t e e  affidavit. W h e n  
no p o s t m a r k  a p p ears on the envelope, it is this date that is



used to verify that the ballot was cast on or before election 
day. A ssuming that in all other ways the ballot appears to 
be legitimately cast, and that it is r e ceived wit h i n  the 15 
day period, the bal l o t  is counted.

U.S. Postal Service Policy

A c c o r d i n g  to M a b e l  O'Connell, A s s i s t a n t  General Counsel, 
General A d m i n i s t r a t i v e  Law, for the Pos t m a s t e r  G e n eral in 
Washington, D.C., current regulations require that on all 
first class mail, a p o stmark be a f f ixed w h i c h  by law will 
include full name of  the po s t  of f i c e  ha n d l i n g  the piece, 
state abbreviation, zip code, date of mailing, and a.m. or 
p.m. There are exceptions wi t h  regard to the first class 
ma i l  r e q u i r e m e n t . Mail that is p r e paid wi t h  a postal permit, 
even though it is for first class postage, will not be
postmarked. Rather the post office p r o cessing the prepaid
piece merely cancels the letter. This canc e l l a t i o n  serves as 
a registration of postal usage for w h i c h  the entity owning 
the permit will be charged for postage. Under this system 
the permit o wner is charged only for the mail a c tually 
returned. C u r r e n t  estimates indicate that 27% of the ballots 
requested by ma i l  in A l a s k a  are not re t u r n e d  at all.

It has been the p o l i c y  in Al a s k a  to p r e p a y  return portage
u n d e r  a first class permit.. Therefore, for the m o s t  parr we 
w o u l d  not expect a p o stmark on the maj o r i t y  of ballots 
submitted by mail.

Required Postmarks

In order to assure that to the gre a t e s t  degree possible, all 
m a i l e d  absentee ballots are postmarked, the State w o u l d  have 
to change it procedures to include requi r i n g  a f fixing a 
postage stamp to the return envelopes, rather than p r e­
pri nt i n g  the p o s t a l  per m i t  stamp as is c u r r e n t l y  b e i n g  done. 
Two options are available.

State Pays P o s t a g e : If the State is to continue pay i n g  
for postage on ballot r e t u r n s , man u a l  stamping will 
incur some a d d itional costs. The process of prepa r i n g  
m a i l i n g  packets for the v oter (even before addressing, 
inserting ballots, coding, sealing and m a i l i n g  occurs) 
consists of c o l l a t i n g  instructions, secrecy envelopes 
and m a n u a l l y  folded return envelopes, w h i c h  are then 
inserted in the o u ter mailer. These packets are also 
sorted L,w regional office to w h j c h  the v o t e r  will 
e v e ntually ma i l  his or her ballots.

In k e e ping w i t h  its con v e r s i o n  to an a u t o m a t e d  data 
entry system w h i c h  will take place by fall cf 1985, the 
d i vision is in the process of r e s e a r c h i n g  and desig n i n g
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a c o m p u t e r i z e d  pull a p a r t  s e l f - m a i l e r  w h i c h  w o u l d  
e l i m i n a t e  m o s t  of  the steps a s s o c i a t e d  w i t h  the ma n u a l  
system us e d  in the past. As a c o m p u t e r i z e d  m a i l i n g  
packet, there w o u l d  be no need for any of  the ma n u a l  
p r e p a r a t i o n  steps described. The c o m p u t e r  w o u l d  a u t o­
ma t i c a l l y  print the m a i l i n g  address, and d i s t r i c t  and 
p r e c i n c t  of the voter, as w e l l  as the re t u r n  of the 
a p p r o p r i a t e  r e gional s u p e r v i s o r  based on the vo t i n g  
district, on the s e l f - m a i l e r  in w h i c h  all re q u i r e d  
m a t e r i a l s  are a l r e a d y  enclosed. All that w o u l d  be 
n e c e s s a r y  at that p o i n t  is to slip the b a l lots inside, 
and seal.

R e q u i r i n g  the m a n u a l  p l a c e m e n t  of a p o s tage stamp on the 
return env e l o p e  in order to as s u r e  that the b a l l o t  is 
p o s t m a r k e d  w o u l d  e l i m i n a t e  the p o s s i b i l i t y  of u s i n g  this 
s t r e a m l i n e d  and c o m p u t e r i z e d  mailer. B e l o w  are some of 
the costs incurred in the postage and man u a l  p r e p a r a t i o n  
of the m a i l i n g  packet b a sed on an e s t i m a t e d  25,000 
abs e n t e e  by m a i l  app l i c a n t s  a n t i c i p a t e d  for the 19 86 
Ge n eral Election.

P r i n t i n g  of M a t e r i a l s  $ 3,318

Postage @ .25 each 6,250*

L a b o r  - m a n u a l  p r e p a r a t i o n
based on 50 packets per
hour per em p l o y e e  9 Range
8 = 500 m a n  hours 4,683

$ 14,251

* W i t h  an e s t i m a t e d  27% of the b a l lots r aver
returned, there is a w a s t e  of $1,687 in postage 
not a c t u a l l y  us e d  for voting.

On  the o ther hand, the c o m p u t e r i z e d  self-m a i l e r  w o u l d  
in cur the f o l l owing e s t i m a t e d  costs.

P r i n t i n g  of M a i l e r  F o r m  $ 7,000

Postage b a s e d  on a 73%
re t u r n  rate a c t u a l l y  bil l e d
by Post Of f i c e  4,562

$ 1 1 , 5 6 2
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This represents a savings in just the p r eparation phase 
of $2,599 ov e r  the manual system.

In addition, because the c o mputer system w o uld be linked 
dir e c t l y  to the mainframe registration program, the 
poten t i a l  error factor would be reduced e s p ecially in 
the area of d i s t r i c t i n g  and precincting.

V o ter Pays Postage: W h ile this policy has not been
ut i l i z e d  by the State of Alaska in the "past, it should 
be ex p l o r e d  for adoption in the future. Research 
indicates that in m o s t  states this is the norm. 
A c c o r d i n g  to the Federal E l ection C o m m i s s i o n  in 
Washington, D.C. the vast m a jority of states require the 
voter to pay the postage. Of the w e s t e r n  states c o n­
tacted d irectly only Cal i f o r n i a  prepays postage.

Ad o p t i n g  this policy w o u l d  obvio u s l y  save the state from 
$4,683 to $6,250 based on 25,000 absentee applicants.

It should be noted however that ma n y  states require only 
c i vilian and in-country voters to pay their own postage, 
w hile mil i t a r y  and overseas voters are allotted prepay 
returns. States ma k i n g  these allowances often do so
under the provisions of the O verseas Citizens Vo t i n g  
Rights Act of 1975, w h ich appears gener a l l y  as 42 DSCS 
ss 1973dd et sec, w h i c h  provides that vo t i n g  and other 
ele c t i o n  materials m a y  be m a i l e d  f~om any A r m e d  Forces 
post office in an overseas area, unless otherwise 
p r o h i b i t e d  by a treaty or other agreement, free of
postage. It stipulates that such ballots m a y  be 
segregated from other forms of ma i l  and pl a c e a  in
special bags marked w i t h  special tags p r i nted and 
d i s t r i b u t e d  by  the Postmaster General for this purpose.

A t  the present m o m e n t  Ala s k a  does not record the numbers 
of m i l i t a r y  voters vo t i n g  by mail, as this information 
is not required on r e g i s tration documents and no other 
system has been implemented for tracking this data.
Even if the state were to c o ntinue to pre p a y  ballot 
postage, use of this Federal p r o v i s i o n  w o u l d  result in 
savings to the State.

P oten t i a l  Impact of V o t e r  Paid Postage on Ba l l o t  Return Rate

C o n s i d e r a t i o n  should be  given to deter m i n i n g  if there w o u l d  
be any negative impact resulting from v o ter paid postage 
requirements. As of the 1984 General Election, a sampling of 
a cross section of d i versified districts throughout the State 
indicates that Al a s k a  is averaging a 73% return rate of the 
absentee by mail ballots requested. It is diffi c u l t  to say 
h o w  this figure w o u l d  decline if the v o t e r  was required to 
p ay the postage, however, discussions wi t h  other states

4



indicate that this has not been detrimental.

W h i l e  the F e d e r a l  Ele c t i o n  C o m m i s s i o n  reports that there are 
no solid figures r e corded on the nat i o n w i d e  level, direct 
c o n t a c t  with w e s t e r n  states does give us some information. 
W a s h i n g t o n  and Or e g o n  for example, re q u i r e d  v o t e r  paid 
postage. Each of them reports to us, however, an 85% to 90% 
r eturn rate on a b sentee by m a i l  ballots. California, on the 
o t her hand, prepays the postage. H o w e v e r  in Los A n g eles 
County, w h i c h  they feel is repr e s e n t a t i v e  of the state, they 
e x p e r i e n c e d  a 35% return rate. It should be n oted that about 
one m o n t h  be f o r e  the election, C a l i f o r n i a  sends each 
r eg i s t e r e d  voter an a p p l i c a t i o n  for an a b sentee ballot. 
Because of this ma s s  mailing, their numbers of a p p licants are 
e x a g g e r a t e d  to well bey o n d  w h a t  w o u l d  be c o n s i d e r e d  average. 
M o s t  of the states we conta c t e d  e x p e r i e n c e d  an appli c a n t  rate 
of a p p r o x i m a t e l y  10%. In C a l i f o r n i a  it is b e l i e v e d  that 
because they receive an a p p l i c a t i o n  in the mail, mo r e  voters 
r eturn them than act u a l l y  intend or need to vote by mail. 
That c o uld a c c o u n t  for the low return rate of ballots.

Irre g u l a r i t i e s  in Post Office Procedure

One of the ele m e n t s  w h i c h  w o u l d  have to be c o n s i d e r e d  if the 
state we r e  to require a p o s t m a r k  on all a bsentee by mail 
b a l lots as p r e r e q u i s i t e  for counting, is the lack of 
u n i f o r m i t y  in the p o s t m a r k i n g  pro c e d u r e s  a c t u a l l y  i m plemented 
by i n d i vidual po s t  offices across the nation. There is no 
d oubt that e v e n  on ma i l  ha n d  stamped w i t h  a p o s tage stamp, 
'there is a v e r y  g o o d  chancre that no readable p o s t m a r k  will 
appear. In some cases it wi l l  m e r e l y  be an o m i s s i o n  on the 
part o f  the postal clerk, on others a v o ter will pay full 
p o s tage but stamp it though a postage machine, while on still 
others a p a r t i c u l a r  postal station just d o e s n ' t  p o s t m a r k  at 
all. B a s e d  on d i s c u s s i o n s  w i t h  the Federal Ele c t i o n  
C o m m i s s i o n  there is even a general u n d e r s t a n d i n g  that the use 
of a date b e a r i n g  p o s t m a r k  m a y  be on the w a y  out altogether.

No m a t t e r  what, the circumstances, a t t e n t i o n  w o u l d  have to be 
g i v e n  to the c o u n t a b i l i t y  of b a l l o t s  on w h i c h  no readable 
p o s t m a r k  appears. We w o u l d  have to ask o u r s elves if the 
p o s t m a r k  w a s  a cri t e r i a  for c o u n t i n g  the ballot, h o w  ma n y  
legitimate vo t e r s  w o u l d  be d i s e n f r a n c h i s e d  through no fault 
of their own. One op t i o n  w o u l d  be to revert ba c k  to the 
v e r i f i c a t i o n  of the date signed and att e s t e d  by the v o t e r  and 
the witnesses, as we are c u r r e n t l y  doing.

Impact of L e g i s l a t i o n  C u r r e n t l y  B e ing C o n s i d e r e d  in Congress

It should be n o t e d  that on J a n u a r y  24, 1985, House R e s o l u t i o n  
639, and House R e s o l u t i o n  640 we r e  i n t roduced in C ongress



which would amend the Federal election laws to provide that
all absentee ballots be ma i l e d  free of postage. It calls for
"any envelope or other cover containing such a ballot shall 
bear the words "Free P o s t a g e — Absentee Ballot" (or words to 
that effect specified by the Postal Service) in the upper
right-hand corner". While this w o r ding is duplicated in 
both, other issues are addressed in each of the separate
resolutions.

If either of these resolutions, were to pass, the free postage 
imprint on the envelope w o uld m o s t  likely circumvent the 
necessity of any p o stmark as d e f ined by current post office 
policy, therefore v o i d i n g  our use of such a ma r k  as a 
verification of timely m a i ling and a criteria for counting.

Alternative Safeguards to Assure Ti m e l y  Voting

As an option to the required postmark as verification of 
timely voting which m a y  only prove mar g i n a l l y  feasible, we 
mi ght want to give some thoughtful consideration to a more 
substantive change in our current election laws. That change 
w o uld be in the d eadline by which an absentee ballot would 
have to be received by the division, in order to be eligible 
for counting.

Specifically, the most sure way of avoiding the potential for 
fraudulent or unethical submission of late ballots which 
initiated our research into this area, is to require that all 
absentee ballots be received in the elections office by the 
close of the polls on election day. There is input from 
other states w h i c h  supports this action as a reasonable and 
acceptable requirement.

With, the exception of Washington, all other western states 
contacted di r e c t l y  reported that the election day deadline 
was a requirement in t heir statutes. Confirmation was also 
received from the Federal Election Commission, chat this is 
the case in- the v a s t  preponderance of all states, and that 
extended deadlines such as that afforded voters in Alaska is 
the rare exception.

One consideration w h i c h  seems relevant in determ i n i n g  the 
feasibility o f  this more restrictive deadline in Alaska is 
the possible impact of mail turnaround time, based on our 
ve r y  late primary election and the a v a i lability of general 
election ballots for distribution. It appears that most 
states regardless of their primary date, mail out their 
ballots in relatively the same time period as we do in 
Alaska, specifically, 3 to 4 weeks before the election.

In Oregon, for example, even with the t i ght deadline, they 
enjoy a 90% return rate

6



It. w o u l d  be d i f f i c u l t  to say h o w  o u r  own 73% return rate 
w ould be i mpacted by such a change in our laws, however, a 
c u r s o r y  e s timate from our regional superv i s o r s  indicates that 
even with our e x t e n d e d  deadlines, a p p r o x i m a t e l y  30-85% of our 
absentee b a l lots are r e ceived by e l e c t i o n  day. In A n c h o r a g e  
it a p p e a r e d  that the p e r c e n t a g e  m a y  be s l i g h t l y  lower. Of 
those ballots received after e l e c t i o n  day, there is no way to 
a n t i cipate w i t h  a c c u r a c y  how m a n y  are sent later s p e c i f i c a l l y  
b e c a u s e  of the e x t e n d e d  deadline, or h o w  m a n y  of them w o u l d  
be m a i l e d  e a r l i e r  if the e l e c t i o n  day d e a d l i n e  for receipt 
we r e  mandated.

Ext e n d e d  Dea d l i n e  for M i l i t a r y  and Ove r s e a s  Vot e r s  On l y

It is important to note an e x c e p t i o n  w h i c h  appears to 
b e c o m i n g  the trend across the nation. Because of test cases 
through the court brou g h t  by the D e p a r t m e n t  of Defense, it is 
b ec o m i n g  c l ear that e x c e ptions to the e l e c t i o n  day d e adline 
will be b u ilt into the statutes of states r e q u i r i n g  such a 
restriction. For example, C o l o r a d o  w h o s e  statutes are very 
clear about the e l e c t i o n  day de a d l i n e  is c u r r e n t l y  under a 
r e s t r a i n i n g  o rder to ex t e n d  the d e a d l i n e  for m i l i t a r y  and 
overseas vo t e r s  by ten days. W h i l e  C o l o r a d o  has been 
re l u c t a n t  to make such an e x c e p t i o n  m a n y  o t h e r  states are 
em b r a c i n g  it willingly. Because of the slow t u r n a r o u n d  ma i l  
time we e x p e r i e n c e  for o v erseas and A P O / F P O  voters, Alaska 
wou^ i p r o b a b l y  wa n t  to i n corporate this e x c e p t i o n  into its 
laws if we we r e  to a dopt an e l e c t i o n  day deadline.

Ad v a n t a g e s  to an E l e c t i o n  Day De a d l i n e

The m a j o r  a d v a n t a g e s  to such a d e a d l i n e  change are two. 
First, the p o s s i b i l i t y  of u n t i m e l y  b a l lots b e i n g  i n cluded in 
the count w o u l d  be eliminated. Secondly, the new dea d l i n e  
w o u l d  c e r t a i n l y  enhance the faster a n n o u n c e m e n t  of e l ection 
results. The two we e k  d elay w h i l e  w e  await the r e c eipt of 
ab sentee b a l l o t s  w o u l d  no longer exist. Candidates, 
p a r t i c u l a r l y  in c lose races, w o u l d  k n o w  the outcome m u c h  mo r e  
quickly. In addition, the c e r t i f i c a t i o n  process c ould also 
be c o m p l e t e d  m a n y  days sooner.

Abs e n t e e  Deadl i n e s  Involved in R e c o u n t s

If changes w e r e  c o n s i d e r e d  in the d e a d l i n e s  for receipt of 
a b sentee ballots, a n o ther area w h i c h  should be re v i e w e d  is 
that of a b s e n t e e  ballots w h i c h  u n d e r  curr e n t  law m a y  be 
in cluded in recount totals if r e c e i v e d  even later than the 15 
day e x t e n d e d  deadline, b u t  bef o r e  a recount. In v e r y  close 
races w h ere one, two or three v o tes may separate the 
candidates, the inclusion of these v e r y  late ballots add all



new data to the recounted totals. In such races, the dinner 
may be decided based on the sole impact of these previously 
uncounted ballots received too late to be included in 
certified results. If the purpose of a recount is to verify 
the accuracy of the vote count just completed, some thought 
might be given to the appropriateness of changing those 
results by introducing ..ew data.

8



AMENDMENT

Offered in the HOUSE By GRUENBERG

TO: CSHB 284 (JUD)

1. Page 4 line 4. Insert a n e w  section 8 as follows:

AS 15.13.070(f) and (g) are repealed.

2. Renumber all suceeding sections.

COMMENTARY:

These provisions are unconstitutional. See editor's note 

(attached) citing Buckley vs Valeo, 424 U.S.l (1976), and May 13, 1976 

Attorney General's opinion.
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§ 15.13.070 A i.a s k a  S t a t u t e s  § 15.13.070

N O T E S  T O  DECISIONS

I. General Consideration.
II. Subsection (c).

I. G EN E R A L  CON SID ERA TION .

C ited  in S late, Pub. Offices Comm'n v. 
M arshall, Sup. Ct. Op. No. 2406 (File No. 
5614), 633 P.2d 227 (1981).

II. SUBSECTION (C).

E d ito r’s nofcs. — Silides v. Thomas, 
Sup. Ct. Op. No. 1362 (File Nos. 3019, 
3020, 3021), 559 P.Ed 80 (1977), cited in 
the notes below, was decided under subsec­
tion (c) as it  existed before th e  1977 
am endm ent. Prior to tha t am endm ent, 

' subsection (c) read: "Each candidate shall 
file the name and address of the campaign 
treasu rer with the commission no la te r 
than  seven days after the date of filing his 
declaration or candidacy or his nom inating 
petition. The nam e of the candidate may 
be placed on the ballut by the lieu tenan t 
governor or municipal clerk only if  the 
candidate has complied with th is  subsec­
tion.” “  . i .

T h is  sec tion  is not u n co n s titu tio n a l 
in tha t it  sets up "invalid class legisla­
tion.” C lides v. Ihom as. Sup. Ct. Op. No. 
1362 (File Nos. 3019,3020,3021), 559 P.2d 
80 (1977).

The two groups classified by v irtue  of 
this section are those candidates who have 
complied with the law and those who have 
not; the failure to adhcis-to this secti • s 
the dividing line. Therefore, urm," ...ly 
possible equal protection test thi tion 
passes constitutional muster. Sindes v. 
Thomas, Sup. Ct. Op. No. 1362 (File Nos. 
?019, 3020. 3021), 559 P.2d 80 (1977).

S tn 'u to ry  req u irem en t th a t n c a n d i­
d a te 's  d es ig n a tio n  o f t r e a s u re r  b e  filed 
by  a  specified  due  d a te  is  no t 
c o n stitu tio n a lly  u n reaso n ab le . Silides 
v. Thomas, Sup. Ct. Op. No. 1362 iFile 
Nos. 3019,3020,3021), 559 P.2d 80 u977).

S ubsec tion  (c) should  be  s tr ic tly  
en fo rced . — Si!:des v. Thomas, Sup. Ct. 
Op. No. 1362 (File Nos. 3019,3020, 3021), 
559 P.2d 80 (1977).

E ffec t o f  u n eq u a l en fo rcem en t o f  AS

39.50,020 on  en fo rcem en t o f subsec tion  
(c). — Unequal enforcement of AS 
39.50.020, which requires candidates to 
file a financial disclosure statem ent did 
not require the conclusion th a t a candidate 
had in fact substantially  complied with the 
filing requirem ents of subsection (c) where 
the record did not show any intentional or 
purposeful discrim ination against the 
candidate. Silides v. Thomas, Sup. CL Op. 
No. 1362 (File Nos. 3019,3020,3021), 559 
P.2d 80 (1977).

S ubsec tion  (c) re q u ire s  c an d id a te s  to  
"file” c a m p r-g n  t r e a s u re r  s ta tem en ts  
within a  specified time limit. Silides v. 
Thomas, Sup. Ct. Op. No. 1362 (File No" 
3019, 3020, 3021), 559 P.2d 80 (1977).

T he defin itio n  o f "file”  is well estab­
lish ed  in the law. I t  has been consistently 
held th a t a document is filed only when the 
proper officer has received it, and th a t it is 
not considered filed when i t  is deposited in 
the mails. Silides v. Thomas, Sup. Ct. Op. 
No. 1362 (File Nos. 3019, 3J20, 3021), 559 
P.2d SO (1977).

T e lephone  c o n v e rsa tio n  n o t a p p ro ­
p ria te  filing—  Given the text of subsec­
tion (c), the legal meaning of the term 
"file" and the supreme court's adoption of 
the doctrine lh a t statutory election 
deadlines are to be strictly enforced, a tele­
phone conversation between the candi­
date’s treasu rer and the Alaska Public 
Offices Commission seven days after the 
declaration of candidacy was filed cannot 
be deemed an appropriate filing within the 
intendm ent of subsection (c). Silides v. 
Thomas, Sup. Ct. Op. No. 1362 (File Nos. 
3019, 3020, 3021), 559 P.2d 80 (1977,.

No re g u la tio n s  w ere  n ecessary  to 
im plem en t th e  m a n d a to ry  p rov isions 
fo r filing an  a p p o in tm e n t o f cam paign  
tr e a s u re r  established by subsection (c) of 
this section. Silides v. Thomas, Sup. Ct. 
Op. No. 1362 (File Nos. 3019, 3020, 3021), 
559 P.2d 80 (1977). •

. MSS*
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S ec. 15.13.070. C o n tr ib u tio n s  a n d  e x p e n d itu re s ;  a m o u n t a n d  
fo rm  o f  p a y m e n t  (a) No person or group, including  b u t n o t lim ited  to 
all political com m ittees, businesses, corporations, and labor unions, 
m ay con tribu te to  or expend m ore th an  $1,000 a y ea r on b eh a lf of or 
in  opposition to th e  com peting candidates for each elective office. P o lit­
ical p a rtie s  and th e ir  subdivisions are n o t subject to th e  lim ita tion

34
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prescribed in th is  subsection, bu t they  a re  subject to the  repo rting  - 
requ irem en ts prescribed by AS 15.13.040(b) and 15.13.110. N oth ing  in 
th is  ch ap te r p roh ib its t - r  .. • -ru.yl

(1) a  cand idate  from co n trib u tin g  m ore th an  $1,000 of h is  own - 
m oney to h is own cam paign; or " *• •' ~>Vr£ \  &V ;

(2) ind iv iduals or groups, including  b u t not lim ited to all political 
com m ittees, businesses, corporations, and labor unions, from 
con tribu ting  to or expending on b eh a lf of a ballot proposition o r ques­
tion m ore th an  $1,000 a year; how ever, these  contributions and expen­
d itu res shall be reported in  accordance w ith  AS 15.13.040 and  
15.13.110. r .  :• n

(b) No contribu tion  over $100 m ay be m ade in  cash or by cash 
paym ent and it m ay not be accepted by or on beha lf of a candidate.

(c) No expenditures over $100 m ay be m ade in cash or by cash 
paym ent un less a w ritten  receipt is obtained and filed w ith  the  com m is­
sion.

(d) No contribution m ay be m ade, and no expenditure m ay be m ade 
or incurred, d irectly  or indirectly , anonym ously, in a fictitious nam e, 
or by one person or group in the  nam e of another, to influence the  
election of a candidate in an  election. A contribution m ade by a person 
w ishing to rem ain  anony i o u s , and received by a candidate, cam paign 
trea su re r or deputy cam paign tre a su re r , m ay not be used or expended, 
but sha ll be re tu rn ed  to the donor, i f  h is iden tity  is known, and if  no 
donor is found, the  contribution escheats to the s ta te  if  not donated by 
the candidate  to the charity  of h is choice. . •

(e) C ontribu tions to a cand ida te  or a political com m ittee m ay be 
received by, and  expenditures of a  candidate or political com m ittee 
may be m ade by, only the  cand ida te , cam paign trea su re r, or deputy  
cam paign trea su re r . ... . * . '
/T O /T h e  to tal am ount of expend itu res m ade by a candidate and  by all 
groups operating  under h is control m ay not exceed (1) 40 cents tim es 
the to ta l population of the  s ta te  according to the  la te s t U nited  S ta tes 
census figures, or estim ates of population  certified as correct for adm in ­
is tra tiv e  purposes by th e  D ep artm en t of Com m unity and  R egional 
Affairs, if  th e  candidacy is for governor or lieu ten an t governor, of 
which am ount no m ore th an  50 p e r cent m ay be spent in a p rim ary  
election cam paign and no m ore th a n  50 per cent in the general election ' ^ . 
cam paign; (2) $1 tim es the  to ta l population  of the geographical a rea  of “ - 
the constituency according to th e  la te s t U nited  S ta tes census figures, ~ 
or estim ates of population certified  as correct for ad m in istra tiv e  
purposes by th e  D epartm en t of C om m unity  and Regional A ffairs, 
divided by th e  num ber of sea ts  in  th e  sena te  d istric t if  the  candidacy 
is for the  s ta te  senate ; (3) $1 tim es th e  to ta l population of the  geo­
graphical a rea  of the constituency according to the la test U nited  S ta tes  
census figures, or estim ates of population  certified as correct for adm in­
istra tive  purposes by the  D ep artm en t of C om m unity and Regional
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Affairs, divided by the num ber of sea ts in th e  house d is tric t if  the  
candidacy is for the  s ta te  house of rep resen ta tives. The expenditure 
lim ita tions in th is  section include expenditures for both a p rim ary  and 
a general election cam paign, or for a special election. .*
M gK Each general election y ea r th e  com m ission shall ad just th e  cam ­

paign expend itu re lim ita tions for each category of (f> of th is  section to 
reflect cost-of-living changes as determ ined  and published by the 
B ureau of Labor S ta tis tics  of th e  U nited S ta te s  D epartm ent o f Labor.

-* .  • ' T  .-£ •*_

(h) No cam paign expend itu re of any type v ’hatsoever shall be m ade 
by any candidate, trea su re r , or group unless th e  sour ce is disclosed as 
required  by th e  provisions of th is  chap ter w h e th e r o not those funds . 
w ere received prior to M ay 10, 1974. (§ 1 ch 73 SLA 197-i; am  §§ 20, i*
21 ch 189 SLA 1975) • &

' •»'. — ■. ■ >• •., '• - i f f  .-f 1 ' - r  -

E d ito r 's  no tes . — In Buckley v. Valeo, O p in ions o f a tto rn e y  g en era l. — ■E d ito r 's  no tes . — In Buckley v. Valeo, 
-124 U.S. 1, 96 S. Ct. 612, 46 L. Ed. 2d 659 
(19761, the supreme court held th a l the 1st 
amendm ent of the federal constitution 
required the invalidation of certain 
provisions of the Federal Election 
Campaign Act ori971, as amended in 1974: 
Its independent expenditure ceiling, 18 
U.S.C. § 608(e)(l;, its lim itation on a 
candidate's expenditures from his own 
personal funds, 18 U.S.C. § 608(a), and its 
ceiling on overall campaign expenditures, 
18 U.S.C: § 6l 8(c), since these provisions 
placed substartia l and direct restrictions 
on the abilit; of candidates, citizens, and 
associations lo engage in protected 
political expression. This holding has been 
accepted as law in Alaska and the 
expenditure lim its in th ischap tcrhave not 
been enforced. See notes from the opinion of 
tbe attorney general dated May 13, 1976, 
cited below.

. .

O pin ions o f a tto rn e y  g en era l. — 
There seem s to be no difference between •— •’
3 608(c) o f the Federal Elections Cam- •/ 
paign Act of 1971, former 18 U.S.C. vyy- 
§ 608(c), and subsection (f) of th is  section; 
accordingly, based on the reasons stated in  ■. 
Buckley v. Valeo. 424 U.S. 1,96 S. Ct. 612, y  . 
46 L. Ed. 2d 659 (1976), for finding fV  
unconstitutional 3 608(c) of th e  federal 
act, subsecLion (0 of th is section is invalid 
as a violation "C the rights and privileges 
protected b; • 1st am endm ent. May 13,
1976, Op. A tt’y Gen.

The Public Offices Commission should 
not undertake investigations of violations 
of subsection (fl of this section, and candi­
dates or others may be advised th a t no 
implem entation or enforcement of subsec­
tion (fl of th is  section is planned by the 
office of the attorney general. May 13,
1976, Op. Att.’y  Gen.

N OTES TO DECISIONS

C ited in S late, Pub OfTices Comm’n v 
M arshall, Sup. Ct. Op. No. 2406 (File Ni 
5614), 633 P.2d 227 (1931).

C o lla te ra l re fe ren ces . — Construction 
and application of provisions of corrupt 
p r.ciiccs act regarding contributions by 
corporations. 125 AL.R 1029.

Power of corporation to m ake political

.ontribution or expenditure under sta te  
law. 79 ALR3d 491.

S tate regulation of the giving or making 
of political contributions or expenditure.! 
by private individuals. 94 ALR3d 944. '

  . . .. .
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S ec. 15.13.080. S ta te m e n t  b y  c o n tr ib u to r .  A person or group 
con tribu ting  to a  candidat .• over $250 or co n tribu ting  goods or services
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SE CT IO NAL ANALYSIS OF  CS HB  284

S u b m i t t e d  By:

D i v i s i o n  of  E l e c t i o n s  
F e b r u a r y  4, 1986

T h e  f o l l o w i n g  is an a n a l y s i s  of  the r e c o m m e n d e d  c h a n g e s  to 
T i t l e  15 of  the A l a s k a  S t a t u t e s  p r o p o s e d  b y  C S H B  284:

S e c t i o n s  1 and 2

T h e s e  s e c t i o n s  o f  the p r o p o s e d  b i l l  r e l a t e  to the p r o v i s i o n s  
o f  T i t l e  15 in p l a c e  to e n s u r e  t h a t  p e r s o n s  c o n v i c t e d  of 
f e l o n i e s  i n v o l v i n g  more 1 t u r p i t u d e  a r e  p r e v e n t e d  fr o m  v o t i n g  
p r i o r  to t h e i r  u n c o n d i t i o n a l  d i s c h a r g e .  U n d e r  c u r r e n t  lav/ 
u p o n  r e l e a s e  o f  the c o n v i c t e d  f e l o n  f r o m  the a u t h o r i t y  of 
the co u r t ,  v o t i n g  r i g h t s  are a u t o m a t i c a l l y  r e s t o r e d  w i t h  no 
a c t i o n  r e q u i r e d  b y  the i n d i v i d u a l .  T h e  i n t e n t  of these 
s e c t i o n s  is to c a n c e l  the v o t e r  r e g i s t r a t i o n  o f  c o n v i c t e d  
felons, a n d  r e q u i r e  t h e m  to r e r e g i s t e r  u p o n  u n c o n d i t i o n a l  
d i s c h a r g e .

S e c t i o n  3

A S  1 5 . 0 7 . 1 6 0 ( a )  p r o v i d e s  t h a t  it is u n l a w f u l  for a 
r e g i s t r a t i o n  o f f i c i a l  to r e f u s e  to r e g i s t e r  a q u a l i f i e d  
i n d i v i d u a l .  T h e  p r o p o s e d  a m e n d m e n t  s t i p u l a t e s  an e x c e p t i o n  
in c a s e s  o f  o t h e r w i s e  q u a l i f i e d  i n d i v i d u a l s  w h o  are n o t  y e t  
u n c o n d i t i o n a l l y  d i s c h a r g e d  fr o m  c u s t o d y  of  the court.

S e c t i o n  4

T h i s  a m e n d m e n t  to AS 1 5 . 0 7 . 1 6 0 ( b )  w h i c h  p r o v i d e s  t h a t  it is 
u n l a w f u l  for an i n d i v i d u a l  to r e g i s t e r  w h o  k n o w i n g l y  l a cks 
the q u a l i f i c a t i o n s  o f  a vo t e r ,  c h a n g e s  the r e f e r e n c e  
c i t a t i o n  f r o m  A ?  1 5 . 0 5 . 0 1 0  (1) — (4), V o t e r  Q u a l i f i c a t i o n s ,  to 
AS 1 5 . 0 7 . 0 3 0 ,  W h o  M a y  R e g i s t e r .

S e c t i o n  5

AS  1 5 , 1 0 . 1 8 0  r e l a t e s  to the a p p o i n t m e n t  o f  p a r t y  
r e p r e s e n t a t i v e s  for p a r t i c i p a t i o n  on s t a t e  c a n v a s s i n g  
b o a rds. B y  s p e c i f y i n g  the p a r t i c i p a t i o n  o f  ° Persons f r o m  
e a c h  p o l i t i c a l  party, the c u r r e n t  s t a t u t e  liu ts the si z e  
and c o m p o s i t i o n  of  the boa r d .  T h e  p r o p o s e d  a m e n d m e n t  g i v e s  
the d i r e c t o r  d i s c r e t i o n  as to t h e  n u m b e r  o f  t e a m s  t h a t  m a y  
serve, a n d  s t i p u l a t e s  t h a t  e a c h  t e a m  m u s t  h a v e  m e m L e r s  f r o m  
at l e a s t  2 p o l i t i c a l  p a r t i e s .  T h e  f l e x i b i l i t y  o f f e r e d  b y  
the a m e n d m e n t  a l l o w s  the d i r e c t o r  to a c c o m m o d a t e  fair p a r t y



r e p r e s e n t a t i o n  for all p a r t i e s ,  as the n u m b e r  o f  r e c o g n i z e d  
p a r t i e s  f l u c t u a t e s .  As the S t a t e  has grown, and 
r e g i s t r a t i o n  r o l l s  h a v e  i n c r e a s e d ,  v o t e r  t u r n o u t  has a l s o  
d r a m a t i c a l l y  i n c r e a s e d .  The c e r t i f i c a t i o n  p r o c e s s  is 
b e c o m i n g  m o r e  d i f f i c u l t  to c o m p l e t e  in a r e a s o n a b l e  a m o u n t  
of time. It is e s t i m a t e d  t h a t  c e r t i f i c a t i o n  r e q u i r e s  the 
r e v i e w  o f  n e a r l y  6 5 , 0 0 0  m a t h e m a t i c a l  c a l c u l a t i o n s  o v e r  442 
p r e c i n c t s  S t a t e w i d e .  T h i s  p r o p o s e d  a m e n d m e n t  w o u l d  a l l o w  
the d i r e c t o r  to a p p o i n t  a d d i t i o n a l  t e a m s  as n e e d e d  to a s s u r e  
t h a t  the p r o c e s s  can c o n t i n u e  to be c o m p l e t e d  in a 
r e a s o n a b l e  a m o u n t  o f  time, w h i l e  g u a r a n t e e i n g  fair p a r t y  
r e p r e s e n t a t i o n  in the p r o c e s s .

S e c t i o n  6

T h i s  s e c t i o n  c o n c e r n s  the p o s t i n g  o f  p u b l i c  n o t i c e s  in 
c o n s p i c u o u s  p l a c e s  in e a c h  p r e c i n c t .  P r e s e n t  law p r o v i d e s  
t h a t  the p o s t e r s  c o n t a i n  t h e  legal b o u n d a r y  d e s c r i p t i o n  of 
the p r e c i n c t .  H a v i n g  l egal d e s c r i p t i o n s  p r e p r i n t e d  o n  the 
p o s t e r s  w o u l d  be a v e r y  e x p e n s i v e  p r o c e s s  as t h e r e  a r e  o n l y  
2 f o r  e a c h  p r e c i n c t  r e q u i r e d  by  law. T h e r e f o r e ,  D i v i s i o n a l  
s t a f f  m u s t  c l i p  a n d  p a s t e  e a c h  legal d e s c r i p t i o n  on 884 
i n d i v i d u a l  p o s t e r s  by hand. A d d i t i o n a l l y ,  legal b o u n d a r y  
d e s c r i p t i o n s  are o f t e n  c o n f u s i n g ,  h a r d  to read, and 
d i f f i c u l t  to u n d e r s t a n d  a n d  t h e r e f o r e  are of q u e s t i o n a b l e  
b e n e f i t  to the v o t e r s  as u s e d  in th i s  a p p l i c a t i o n .  The 
d i v i s i o n  has b e t t e r  m e t h  ;ds in p l a c e  b y  w h i c h  to n o t i f y  
v o t e r s  o f  t h e i r  p r o p e r  p r e c i n c t  and p o l l i n g  pl a c e .  E a c h  
v o t e r  is s e n t  a p o l l i n g  p l a c e  c a r d  b e f o r e  m a j o r  e l e c t i o n s  
t h a t  i n d i c a t e  the p r e c i n c t  in w h i c h  he o r  she s h o u l d  v o t e  
and w h e r e  t h e  p o l l i n g  p l a c e  is located. T h e  list of  p o l l i n g  
p l a c e s  for a l l  p r e c i n c t s  a r e  p u b l i s h e d  in the O f f i c i a l  
E l e c t i o n  P a m p h l e t  and in n e w s p a p e r s  p r i o r  to the e l e c t i o n s .  
T h e r e f o r e ,  i t  is p r o p o s e d  t h a t  l e g a l  b o u n d a r y  d e s c r i p t i o n  
r e q u i r e m e n t  b e  d e l e t e d  f r o m  AS 15.15.070(c),-

S e c t i o n  7 (Also see S e c t i o n s  15, 16, 17 and 20)

T h i s  s e c t i o n  s e e k s  to m a k e  a h o u s e k e e p i n g  c h a n g e  in the 
s t a r t  d a t e  for s t a t e  c a n v a s s  b o a r d  r e v i e w ,  f r o m  the 8th d a y  
a f t e r  the e l e c t i o n  to the 11th day. T h i s  a m e n d m e n t  r e l a t e s  
to t h e  t i g h t e n i n g  of the d e a d l i n e  for r e c e i p t  of a b s e n t e e  
b a l l o t s  as p r o p o s e d  in s e c t i o n  14 of th i s  b ill, w h i c h  
p r o v i d e s  t h a t  the last d a y  to r e c e i v e  m i l i t a r y  a n d  f o r e i g n  
by m a i l  b a l l o t s  w o u l d  be t h e  10 t h  day. U n d e r  the e x i s t i n g  
s t a t u t e  the s t a t e  r e v i e w  b o a r d  is r e q u i r e d  to b e g i n  its 
c a n v a s s  b e f o r e  c o u n t i n g  o f  a b s e n t e e  b a l l o t s  is c o m p l e t e d  at 
the r e g i o n a l  l e v e l  b e c a u s e  o f  the e x t e n d e d  a b s e n t e e  d e a d l i n e  
b e y o n d  t h e  8th day. R e g i o n a l  B o a r d s  h a v e  b e e n  r e q u i r e d  to 
s u b m i t  i n c o m p l e t e  p r e c i n c t  d a t a  to J u n e a u .  T h i s  has 
r e s u l t e d  in a d d i t i o n a l  c o u n t i n g  of  b a l l o t s  r e c e i v e d  a f t e r  
the 8th d a y  b e i n g  c o n c l u d e d  at the d i r e c t o r ' s  level, a f t e r



the s t a t e  c a n v a s s  h a s  begun. T h e  a m e n d m e n t  a l l o w s  ti m e  for 
a ll c o u n t i n g  to be c o m p l e t e d  at the r e g i o n a l  level in 
a c c o r d a n c e  w i t h  the p r o p o s e d  10 d a y  r e c e i p t  d e a d l i n e ,  and 
b e f o r e  the s t a t e  c a n v a s s  w o u l d  b e g i n s  its audit.

S e c t i o n s  16, 17, and 20 of t h i s  b i l l  p r o p o s e  s i m i l a r  
h o u s e k e e p i n g  c h a n g e s  to d a t e s  r e l a t e d  to the r e v i e w  and 
c o u n t i n g  o f  a b s e n t e e  a n d  q u e s t i o n  b a l l o t s ,  a n d  the 
f o r w a r d i n g  o f  p r e c i n c t  r e c o r d s  to the d i r e c t o r s  o f f i c e  for 
i n c l u s i o n  in the s t a t e  review, p u r s u a n t  to the a m e n d e d  
d e a d l i n e  for r e c e i p t  o f  a b s e n t e e  b a l l o t s .

S e c t i o n s  8, 10 11 and 12

T h e s e  s e c t i o n s  a c c o m m o d a t e  the d e l e t i o n  o f  l a n g u a g e  
r e f e r r i n g  to w i t n e s s i n g  r e q u i r e m e n t s  on a b s e n t e e  v o t i n g  
m a t e r i a l s ,  p u r s u a n t  to a c o n c e p t u a l  a m e n d m e n t  p r o p o s e d  in 
H o u s e  J u d i c i a r y  to e l i m i n a t e  all w i t n e s s i n g  r e q u i r e m e n t s  for 
a n y  f o r m  of  a b s e n t e e  v o t i n g ,  w h e t h e r  by  m a il, in p e r s o n  or 
by  p e r s o n a l  r e p r e s e n t a t i v e .  R e s e a r c h  i n d i c a t e s  that 43% o f  
r e j e c t e d  a b s e n t e e  b a l l o t s  w e r e  n o t  c o u n t e d  b e c a u s e  of 
i n a d e q u a t e  w i t n e s s i n g ,  h o w e v e r  c o n c e r n  h a s  o e e n  e x p r e s s e d  
chat e l i m i n a t i o n  o f  w i t n e s s i n g  a l t o g e t h e r  c o u l d  be p e r c e i v e d  
as i m p a i r i n g  t h e  i n t e g r i t y  o f  the a b s e n t e e  v o t i n g  process.

S e c t i o n  9 .

T h i s  p r o p o s e d  a m e n d m e n t  w o u l d  m a k e  m a n d a t o r y  d i s t r i c t  
a b s e n t e e  v o t i n g  in m u n i c i p a l i t i e s  w i t h  2,000 or m o r e  
r e s i d e n t s ,  for 8 h o u r s  a day, e a c h  d a y  i n c l u d i n g  S a t u r d a y  
a n d  S u n d a y ,  for tne w e e k  p r e c e d i n g  a P r i m a r y ,  G e n e r a l  or 
S p e c i a l  S t a t e w i d e  e l e c t i o n .  W h i l e  the e x i s t i n g  s t a t u t e  do e s  
p r o v i d e  for a b s e n t e e  v o t i n g  in p e r s o n  in a d v a n c e  o f  e l e c t i o n  
day, it d o e s  n o t  c u r r e n t l y  s t i p u l a t e  S a t u r d a y  and S u n d a y  
v o t i n g  or s p e c i f y  the n u m b e r  of h o u r s  p e r  d a y  required.

S e c t i o n  1 3 .

P r e s e n t l y ,  all a b s e n t e e  by m a i l  b a l l o t s  m a y  be a c c e p t e d  u p
to 15 d a y s  a f t e r  the e l e c t i o n .  T h i s  p r o p o s e d  a m e n d m e n t
w o u l d  r e q u i r e  t h a t  a b s e n t e e  by  m a i l  b a l l o t s  be r e c e i v e d  no
l a t e r  t h a n  the s i x t h  d a y  a f t e r  t h e  e l e c t i o n  for b a l l o t s
m a i l e d  f r o m  w i t h i n  the U n i t e d  States.

C o n c e r n  h a s  b e e n  e x p r e s s e d  t h a t  s i n c e  c u r r e n t  s t a t u t e s  
m a n d a t e ,  t h a t  "if the b a l l o t  is p o s t m a r k e d ,  it m u s t  be 
p o s t m a r k e d  on or b e f o r e  e l e c t i o n  day", t h e r e  is a p o t e n t i a l  
for f r a u d u l e n t  or  u n e t h i c a l  use o f  the system.
S p e c i f i c a l l y ,  th i s  p a r t  o f  the s t a t u t e  r e q u i r e s  the p o s t a l  
s t a m p  o n  o r  b e f o r e  e l e c t i o n  o n l y  if the b a l l o t  is i n d e e d  
p o s t m a r k e d ,  b u t  d o e s  n o t  r e q u i r e  a p o s t m a r k  o n  all b a llots, 
R e s e a r c h  s h o w s  t h a t  r e q u i r i n g  p o s t m a r k s  o n  all b a l l o t s  is 
n o t  f e a s i b l e  b e c a u s e  o f  i r r e g u l a r i t i e s  in t h e  p o s t a l  s y s t e m s



w o r l d w i d e .  B e c a u s e  o f  p o s t a l  i n c o n s i s t e n c e s  c a n d i d a t e s  or 
c a m p a i g n  w o r k e r s  c o u l d  r e s p o n d  to e l e c t i o n  n i g h t  r e t u r n s  by 
s o l i c i t i n g  a b s e n t e e  v o t e r s  w h o  h a v e  n o t  m a i l e d  in t heir 
b a l l o t s  to do so in the few d a y s  r i g h t  a f t e r  the e l e c t i o n .  
B e c a u s e  no  p o s t m a r k  is r e q u i r e d  for c o u n t i n g ,  t h e s e  b a l l o t s  
c a s t  a f t e r  the e l e c t i o n ,  b u t  r e c e i v e d  w i t h i n  the 15 d a y  
p e r i o d ,  c o u l d  be i n c l u d e d  in the totals. In c l o s e  races, 
t h e s e  late v o t e s  c o u l d  i m p a c t  the o u t c o m e .  R e s e a r c h  shows 
t h a t  98% of  m a i l e d  b a l l o t s  ta k e  f ewer than 6 d a y s  for 
d e l i v e r y .

S h o r t e n i n g  the d e a d l i n e  for r e c e i p t  o f  a b s e n t e e  b a l l o t s  
w o u l d  e n h a n c e  the f a s t e r  a n n o u n c e m e n t  o f  e l e c t i o n  r esults. 
C a n d i d a t e s ,  p a r t i c u l a r l y  in c l o s e  races, w o u l d  k n o w  the 
o u t c o m e  m o r e  q u i c k l y  as c e r t i f i c a t i o n  o f  e l e c t i o n  r e s u l t s  
c o u l d  be c o m p l e t e d  sooner.

S e c t i o n  1 4 .

T h i s  a m e n d m e n t  e x t e n d s  the d e a d l i n e  for r e c e i p t  of  a b s e n t e e  
b a l l o t s  m a i l e d  from o v e r s e a s  or any A P O  or F P O  a d d r e s s  to 
the 10th d a y  a f t e r  the e l e c t i o n .  R e s e a r c h  o f  s u c h  b a l l o t s  
i n d i c a t e s  t h a t  98.5% o f  t h e s e  b a l l o t s  are d e l i v e r e d  in fewer 
t h a n  10 days.

S e c t i o n  15, 16, 17, 19, and 2 0 . (Also see S e c t i o n  7)

T h e s e  s e c t i o n s  are a d d i t i o n a l  h o u s e k e e p i n g  a m e n d m e n t s  m a k i n g  
c h a n g e s  to s p e c i f i e d  d a y s  on  w h i c h  r e g i o n a l  b o a r d s  b e g i n  and 
C' m p l e t e  r e v i e w  a n d  c o u n t i n g  of  a b s e n t e e  and q u e s t i o n e d  
1 a l l o t s  a n d  f o r w a r d  m a t e r i a l s  to the d i r e c t o r s  o f f i c e  for 
i n c l u s i o n  in the s t ate revi e w .  T h e s e  c h a n g e s  are r e l a t e d  to 
the p r o p o s e d  d e a d l i n e  for r e c e i p t  o f  a b s e n t e e  b a l l o t s .

S e c t i o n  1 3 . (Also see S e c t i o n  21)

T h i s  s e c t i o n  am e n d s  the g r o u n d s  for w h i c h  a a b s e n t e e  b a l l o t  
m a y  n o t  b e  counted. Fi r s t ,  it d e l e t e s  the o m i s s i o n  of 
a t t e s t i n g  by  an o f f i c i a l  or  2 w i t n e s s e s  as r e a s o n  for 
r e j e c t i o n  p u r s u a n t  to the c o n c e p t u a l  a m e n d m e n t  e l i m i n a t i n g  
t h i s  r e q u i r e m e n t .  S e c o n d ,  it e l i m i n a t e s  the m e r e  f a i l u r e  to 
e n c l o s e  the m a r k e d  b a l l o t  in a s e c r e c y  e n v e l o p e  as g r o u n d s  
for n o t  c o u n t i n g  the b a l l o t .  It d o e s  n o t  s e e k  to e l i m i n a t e  
the use o f  a s e c r e c y  e n v e l o p e  as an a d m i n i s t r a t i v e  
r e q u i r e m e n t  but r e m o v e s  f a i l u r e  of a v o t e r  to u s e  one, as 
r e a s o n  to r e j e c t  an o t h e r w i s e  p r o p e r l y  c a s t  b a l lot.

S e c t i o n  21

T h i s  s e c t i o n  m a k e s  the same a m e n d m e n t s  to s t a t u t e s  c o v e r i n g  
g r o u n d s  for not c o u n t i n g  q u e s t i o n e d  b a l l o t s .



Se ction 22.

U n d e r  c u r r e n t  statu t e s ,  a c a n d i d a t e  r e q u e s t i n g  a r e c o u n t  m a y  
s e l e c t  r e p r e s e n t a t i v e s  to o b s e r v e  and p a r t i c i p a t e  in tne 
r e c o u n t  pro c e s s .  O f t e n  c a n d i d a t e s  c h o o s e  to r e p r e s e n t  
t h e m s e l v e s .  T h e s e  o b s e r v e r s  and c a n d i d a t e s  are c u r r e n t l y  
p a i d  for this p a r t i c i p a t i o n  at the same rate as the c o u n t i n g  
t e a m  m e m b e r s .  In e s s e n c e ,  the c a n d i d a t e s  p a y  the n o m i n a l  
fee a n d  are th e n  r e p a i d  for p a r t i c i p a t i n g .  T h e  p r o p o s e d  
a m e n d m e n t  r e m o v e s  the p r o v i s i o n  for p a y i n g  r e c o u n t  
r e p r e s e n t a t i v e s .

S e c t i o n  2 3 .

T h e  c o s t  to the S t a t e  for c o n d u c t i n g  r e c o u n t s  are 
a p p r o x i m a t e l y  $1700 per D i s t r i c t .  T h i s  p r o p o s e d  a m e n d m e n t  
w o u l d  i n c r e a s e  the fees r e q u i r e d  of c a n d i d a t e s  for recou n t s .  
A d d i t i o n a l l y ,  the a m e n d m e n t  r a i s e s  the d i f f e r e n c e  b e t w e e n  
t he n u m b e r  of v o t e s  c a s t  b e t w e e n  c a n d i d a t e s  f r o m  10 v o t e s  to
20, as a b a s i s  for d e t e r m i n i n g  if a r e c o u n t  is to be
c o m p l e t e d  free of charge.

S e c t i o n  2 4 .

P r e s e n t l y  u n d e r  c u r r e n t  s t a t u t e s ,  r e c o u n t s  do n o t  i n v olve 
ju s t  the b a l l o t s  t h a t  w e r e  i n c l u d e d  in the S t a t e  B a l l o t  
C o u n t i n g  R e v i e w ,  b u t  a l s o  i n v o l v e s  a n y  b a l l o t s  th a t  w e r e  
r e c e i v e d  a f t e r  the s t a t u t o r y  d e a d l i n e  a n d  t h e r e f o r e  c o u l d  
n o t  b e  i n c l u d e d  in c e r t i f i c a t i o n .  It is the i n t e n t  o f  this 
a m e n d m e n t  to p r o v i d e  t h a t  o n l y  t h o s e  b a l l o t s  that w e r e  
r e c e i v e d  b y  the d e a d l i n e  and c o n s i d e r e d  in the e n t i r e  r e v i e w  
a n d  c e r t i f i c a t i o n  p r o c e s s  be i n c l u d e d  in the r ecount.

S e c t i o n  2 5 .

T h e  a d d i t i o n  of  this s e c t i o n  f o r m a l i z e s  the a u t h o r i t y  of the
D i r e c t o r  to s u p e r v i s e  p u n c h - c a r d  v o t i n g  and c o u n t i n g
p r o c e d u r e s  as n e c e s s a r y .  T h i s  for m a l  p l a c e m e n t  of final 
a u t h o r i t y  is c r i t i c a l ,  e s p e c i a l l y  u n d e r  e m e r g e n c y  s i t u a t i o n s  
w h i c h  s o m e t i m e s  o c c u r  d u r i n g  e l e c t i o n  n i g h t  c o u n t i n g . As an 
e x a m p l e ,  d u r i n g  the f a i l u r e  of  the m a i n f r a m e  c o m  u t e r  in 
A n c h o r a g e  d u r i n g  the 1984 P r i m a r y  e l e c t i o n ,  the d e c i s i o n  to 
g o  to the b a c k u p  s y s t e m  h a d  to be m a d e  q u i c k l y .  T h i s  
a d d i t i o n  c l a r i f i e s  the role of  the D i r e c t o r  in m a k i n g  such 
d e c i s i o n s  w h i l e  c o o r d i n a t i n g  the w o r k  of  the D a t a  P r o c e s s i n g  
R e v i e w  B o a r d  as r e s p o n s i b l e  for t e s t i n g  and i m p l e m e n t i n g  the 
a c t u a l  c o m p u t e r  c o u n t i n g  of  b a l l o t s .  T i m e l y  and r e s p o n s i v e  
d e c i s i o n s  b y  a s i n g l e  a u t h o r i t y  is r e q u i r e d  to e n s u r e  the 
c o u n t i n g  p r o c e s s  c o n t i n u e s  to p r o c e e d  as s m o o t h l y  and 
e f f i c i e n t l y  as p o s s i b l e .



Se ction 26.

T h i s  p r o p o s e d  a m e n d m e n t  s e e k s  to m a k e  the filing fees p a i d  
b y  c a n d i d a t e s  non-ref u r : d a b l e . In a d d i t i o n  it d e l e t e s  the 
p r o v i s i o n  that these fees be p a i d  to the c e n t r a l  c o m m i t t e e  
o f  the p o l i t i c a l  p a r t y  o f  t h a t  c a n d i d a t e  s u b j e c t  to 
l e g i s l a t i v e  a p p r o p r i a t i o n .

S e c t i o n s  27 t h r o u g h  3 5 .

T h e  p r o p o s e d  a m e n d m e n t s  to t h e s e  s e c t i o n s  are in r e s p o n s e  to 
an Ala.'ha S u p r e m e  C o u r t  d e c i s i o n  in V o g l e r  vs. M i l l e r , 651, 
P . 2d 1 (Alaska 1982), a n d  V o g l e r  vs. M i l l e r , 660 P2d 1191 
(Alaska 1983).

In p a r t i c u l a r ,  the c o u r t  h e l d  that AS  1 5 . 2 5 . 1 6 0  and 
1 5 . 6 0 . 0 1 0 ( 2 0 )  are u n c o n s t i t u t i o n a l  as b e i n g  u n d u l y  
r e s t r i c t i v e  of  b a l l o t  a c c e s s  a n d  as to o t h e r  c o n s e q u e n c e s  of 
" p o l i t i c a l  party" status. A S  1 5 . 2 5 . ? 6 0  r e q u i r e s  that a 
p e t i t i o n  for the n o m i n a t i o n  o f  c a n d i d a t e s  for the o f f i c e  of 
g o v e r n o r ,  l i e u t e n a n t  g o v e r n o r ,  U n i t e d  S t a t e s  s e n a t o r  and 
r e p r e s e n t a t i v e  be s i g n e d  b y  q u a l i f i e d  v o t e r s  e qual in n u m b e r  
to at l e ast t hree p e r c e n t  o f  the n u m b e r  of v o t e s  c a s t  in the 
p r e c e d i n g  g e n e r a l  e l e c t i o n .  A S  1 5 . 6 0 . 0 1 0 ( 2 0 )  d e f i n e s  
" p o l i t i c a l  party" a* a g r o u p  of o r g a n i z e d  v o t e r s  that 
r e p r e s e n t  a p o l i t i c  ix p r o g r a m  and t h a t  n o m i n a t e s  a c a n d i d a t e  
for g o v e r n o r  w h o  r e c e i v e d  a t  l e a s t  10 p e r c e n t  of the vo t e  
c a s t  at the p r e c e d i n g  g e n e r a l  e l e c t i o n  for g o v e r n o r .

T h i s  b i l l  a m e n d s  t h ose two s e c t i o n s  to r e d u c e  the r e q u i r e d  
p e r c e n t a g e  to one p e r c e n t  a n d  t h r e e  p e r c e n t ,  r e s p e c t i v e l y .  
T h e  b i l l  a l s o  a m e n d s  o t h e r  s e c t i o n s  to s i m i l a r l y  r e d u c e  the 
r e q u i r e d  p e r c e n t a g e s  in l i g h t  o f  the V o g l e r  d e c i s i o n .

S e c t i o n  3 6 .

T h i s  s e c t i o n  r e p e a l s  v a r i o u s  s t a t u t e s  w h i c h  are 
i n a p p r o p r i a t e  or no l o n g e r  a p p l i c a b l e  u n d e r  the a m e n d e d  
p r o v i s i o n s  of this bill.

AS 1 5 . 2 0 . 1 6 0  p r o h i b i t s  c h a r g i n g  a fee for 
w i t n e s s i n g  a b s e n t e e  b a l l o t s .

AS 15.20.201(d) r e q u i r e s  e l e c t i o n  s u p e r v i s o r s  
to f o r w a r d  a b s e n t e e  b a l l o t s  r e c e i v e d  a f t e r  the 
7th d a y  to the d i r e c t o r  b y  the m o s t  e x p e d i t i o u s  
s e r v i c e .

AS 15 . 2 5 . 1 8 0 ( 1 0 )  r e q u i r e s  t h a t  n o m i n a t i n g  
p e t i t i o n s  for n o - p a r t y  c a n d i d a t e s  state 
that the s u b s c r i b e r s  i n t e n d  to v o t e  for the 
c a n d i d a t e  b e i n g  n o m i n a t e d  at the g e n e r a l  
e l e c t i o n .
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A M E N D M E N T

O f f e r e d  in the H O U S E

TO: C S H B  288(Res)

P a g e  2, a f t e r  line 24, insert a n e w  b i l l  s e c t i o n  to read:

"* Sec. 3. A S  16.05.940(22) i s  a m e n d e d  to read:

(2 2 ) 'subsistence f i s h i n g '  m e a n s  the taking of, f i s h i n g  for,

or p o s s e s s i o n  of fish, s h e l l f i s h ,  or o t h e r  fisheries r e s o u r c e s  for

\
s u b s i s t e n c e  uses w i t h  gill net., seine, fish wheel, long line, h o o k  and 

line h e l d  in the hand, h o o k  ana\ line w i t h  the line a t t a c b e d  to a pole 

or rod that is h e l d  in the h a n d \ or c l o s e l y  attended, or o t h e r  means' 

d e f i n e d  b y  the Board of F i s h e r i e s ;

R e n u m b e r  r e m a i n i n g  b i l l s  s e c t i o n s  a c c o r d i n g l y .

i
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Memo: To House Judljiary Committee

Prom: Mary Bishop
1555 Cus * s Grind 
Fairbanks 99701 
Phonei 4-55-6151

Date: 3.8 April 1985

Regarding: CSHB - 288

The reoont finding by the appeals court In the

Eluska case have made the situation even more diffloult

for the Boards of Fleh and Gama, in particular please

consider footnote 6 on pages 7 , 8  of court decision.

I have attaohed April %2 Memorandum to Commissioner 

Collinsworth from A G *3 office.

I urge the Judiciary Committee- to consider participation 

in the review suggested in the las*; paragraph of that memo.

I also hope you will immediately e n x u r a g e  a State Supreme 

Court review of the Eluska case as 1s also suggested.

©



^ 5 * / ^  { i i* .

MEMORANDUM
T0: Hon, Don Collinsworth

Commissioner
Department of Fish and Game 
Juneau

pftoM: B orman C, Gorsuch
Attorney General

By; Sarah Elizabeth M c C r acken  
Assistant Attorney General 
Natural Resources-Anchorage

Enclosed for your review is the decision issued today
by  the Court of Appeals in the Eluska case, dealing w i t h  s u b s i s­
tence deer hunting in Kodiak.

In a nutshell, the court holds chat the deer 
regulations (six m onth  season, seven deer bag limit) for K o d i a k  
do not on their face comply with the s ubsis tence law, and remands 
the m a tter to the trial court to d e t e r m i n e  w h e t h e r  the seasons 
and b a g  limits restrict su bsistence use, i.e. w h e t h e r  they 
consti tute "any significant impairment" of subsistence uses.

The court also holds that the 1978 law r e q u i r e d  the
b o a r d  to take action to specifically p r o v i d e  for subsi s t e n c e  
hu n t i n g  and to grant subsistence uses a priority. The court 
hold3 that the board m a y  not restrict s ubsis t e n c e  h u n t i n g  at all 
in an area in which sport or commercial h u n t i n g  is permitted, and 
that e v e n  if sport and commercial h u n ting are totally p r o h i b i t e d  
at all times in an area, the board is still p rohibited frcm
r estri c t i n g  subsistence hunting unless the board specifical ly 
finds that unrestricted hunting w o u l d  jeopar d i z e  sustained yield.

In the Eluska case, a doe deer v/as taken in mid-H<*y. 
The fact that there was a six m onth  Long season and seven 
bag limit did not on its face satisfy che legislative mandate, 
that the boa rd specifically adopt subsistence regulations.

The court formally recognizes a "subsistence defense 
and sets up a proceJure w h e reby  a defendant w o u l d  have to m a k e  » 
p r eliminar y showing, before trial, that that person belie v e d  
good faith that he or she was engagin g in subsistence h u nting m  
d e f ined by statute. If the defendant makes a preliminary show.".* 
then the state is given an opportunit y to establish

"that the regulations did not in fact restrict to 
the taking of game, i.e. it was a regulation of 
time, place and manner thac did not si gnificantly 
impact or impair s ubs istence use or,

Stale of Alaska
D* r6 April 12, 1985 1 ;

p il e  n o ' 1 2 2 - 3 8 9 - 8 4

< * '
TELEPHONE NO: 2 7 6“3550

• s u b je c t: state v. Eluska

(subsistence deer 
h u nti ng in Kodiak)j 
Court of Appeals 
No. A-210



Don Col linsworth Me mo 
Rei State v. Eluska

April 12, 1985
Page 2

alternatively, that any restriction on subsistence 
use recognized the subsistence priority and was 
intended to protect sustained yield."

The court interprets the term "restriction" to mean "any 
significant impairment of subsistence uses." If, after hearing 
the evidence, the court is convinced that a jury could not find 
guilt beyond a reasonable doubt, the case must be dismissed. If 
reasonable men and women could differ, the defense is then 
submitted to the Jury with appropriate instructions,

I suggest that the Department or Fish and Game, 
interested Board of Game members, and the Department of Law meet 
in the vary near future to discuss the implication of the case._ 
and the best course of action to take. There is no right of 
appeal to the supreme court, but there is a procedure for 
requesting the supreme ccurt to review the decision. The state 
has 15 days (until April 29) in which to file such a request for 
discretionary review.

SEM:csd

cc; Col. Robert Henderson 
Dennis Kelso 
Stephen Behnke 
Lewis ? ampIin 
Larri Spenglet 
Board of Game 
Sue McLean
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O r i g i n a l  spo n s o r :  R u l e s / - o v e r n o r

I N  T H E  H O U S E  B Y  T H E  R E S O U R C E S  C O M M I T T E E

CS F O R  H O U S E  B I L L  NO. 288 ( Resources)

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to t h e  t a k i n g  o f  f i s h  a n d  g a m e

f o r  s u b s i s t e n c e  a n d  p e r s o n a l  use; a n d  p r o v i d i n g  

for a n  e f f e c t i v e  d a t e . "

B E  IT E N A C T E D  BY  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. F I N D I N G S .  T h e  l e g i s l a t u r e  f i n d s  th a t

(1) the t a k i n g  o f  f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s  for p e r s o n a l  

a n d  f a m i l y  c o n s u m p t i o n  a n d  r e l a t e d  u s e s  is e s s e n t i a l  to the h e a l t h ,  safety, 

a n d  g e n e r a l  w e l f a r e  of  A l a s k a n s  d o m i c i l e d  i n  r u r a l  c o m m u n i t i e s  or  r u r a l  

a r e a s  i n  w h i c h  the t a k i  tg o f  f i s h  a n d  g a m e  f o r  s u c h  u s e s  is a s i g n i f i c a n t  

p a r t  o f  t h e  e c o n o m y  of  the c o m m u n i t y  o r  area; a n d

'2) the t a k i n g  o f  f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s  for p e r s o n a l ,  

s p o r t ,  a n d  <. o m m e r c i a l  u s e s  is a l s o  o f  e c o n o m i c  a n d  r e c r e a t i o n a l  i m p o r t a n c e  

to A l a s k a n s  w h o  r e s i d e  a n y w h e r e  in the state.

* Sec. 2. A S  1 6 . 0 5 . 2 5 1 ( a )  is a m e n d e d  to read:

(f.) T b e  B o a r d  o f  F i s h e r i e s  m a y  a d o p t  r e g u l a t i o n s  it c o n s i d e r s  

a d v i s a b l e  in a c c o r d a n c e  w i t h  the A d m i n i s t r a t i v e  P r o c e d u r e  A c t  (AS 44.- 

62) fcr

(1) s e t t i n g  a p a r t  f i s h  r e s e r v e  areas, r e f u g e s  a n d  s a n c t u­

a r i e s  in the w a t e r s  o f  the s t a t e  o v e r  w h i c h  it h a s  j u r i s d i c t i o n ,  

s u b j e c t  to the a p p r o v a l  o f  the l e g i s l a t u r e ;

(2) e s t a b l i s h i n g  o p e n  a n d  c l o s e d  s e a s o n s  a n d  a r e a s  for the 

t a k i n g  of fish;

(3) s e t t i n g  q u o t a s ,  b a g  limits, h a r v e s t  levels, a n d  sex and 

s i z e  l i m i t a t i o n s  o n  the t a k i n g  of  fish;

-1- C S H B  2 8 8 (Res)
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(4) e s t a b l i s h i n g  t h e  m e a n s  a n d  m e t h o d s  e m p l o y e d  in  the 

p u r s u i t ,  c a p t u r e  a n d  t r a n s p o r t  o f  fish;

(5) e s t a b l i s h i n g  m a r k i n g  a n d  i d e n t i f i c a t i o n  r e q u i r e m e n t s  

f o r  m e a n s  u s e d  in p u r s u i t ,  c a p t u r e  a n d  t r a n s p o r t  of  fish;

(6) c l a s s i f y i n g  as c o m m e r c i a l  fish, s p o r t  f i s h , p e r s o n a l

u s e  fish, o r  p r e d a t o r s  o r  o t h e r  c a t e g o r i e s  e s s e n t i a l  for r e g u l a t o r y

p u r p o s e s ;

(7) w a t e r s h e d  a n d  h a b i t a t  i m p r o v e m e n t ,  a n d  m a n a g e m e n t ,  

c o n s e r v a t i o n ,  p r o t e c t i o n ,  use, d i s p o s a l ,  p r o p a g a t i o n  a n d  s t o c k i n g  of 

fish;

(8) i n v e s t i g a t i n g  a n d  d e t e r m i n i n g  the e x t e n t  a n d  e f f e c t  of

d i s e a s e ,  p r e d a t i o n ,  a n d  c o m p e t i t i o n  a m o n g  f i s h  in the state, e x e r c i s­

in g  c o n t r o l  m e a s u r e s  c o n s i d e r e d  n e c e s s a r y  to the r e s o u r c e s  o f  the

s t a t e ;

(9) p r o h i b i t i n g  and r e g u l a t i n g  the l i v e  c a p t u r e ,  p o s s e s­

sion, t r a n s p o r t ,  or r e l e a s e  o f  n a t i v e  or e x o t i c  f i s h  or t h e i r  e g gs;

(10) e s t a b l i s h i n g  s e a s o n s ,  areas, q u o t a s  a n d  m e t h o d s  of 

h a r v e s t  for a q u a t i c  p l a n t s ;

(11) e s t a b l i s h i n g  the times a n d  d a t e s  d u r i n g  w h i c h  the

i s s u a n c e  o f  f i s h i n g  licen s e s -  p e r m i t s  a n d  r e g i s t r a t i o n s  a n d  the 

t r a n s f e r  o f  p e r m i t s  a n d  r e g i s t r a t i o n s  b e t w e e n  r e g i s t r a t i o n  a r e a s  is 

a l l o w e d ;  h o w e v e r ,  this p a r a g r a p h  does n o c  a p p l y  to p e r m i t s  i s s u e d  or 

t r a n s f e r r e d  u n d e r  A S  16.43j_

(12) p e r s o n a l  u s e  f i s h i n g .

* Sec. 3. A S  1 6 . 0 5 . 9 4 0 ( 2 3 )  is a m e n d e d  to read:

(23) " s u b s i s t e n c e  u s e s "  m e a n s  the c u s t o m a r y  a n d  t r a d i t i o n a l

n o n c o m m e r c i a l  u s e s  [IN A L A S K A ]  o f  w ild, r e n e w a b l e  r e s o u r c e s  b y  a

r e s i d e n t  d o m i c i l e d  in a r u r a l  a r e a  of the s t a t e  for d i r e c t  p e r s o n a l  or

f a m i l y  c o n s u m p t i o n  as food, s h e l t e r ,  fuel, c l o t h i n g ,  tools, or 

C S H B  2 8 8 ( R e s ) -2-



9

10

1 t r a n s p o r t a t i o n ,  for the m a k i n g  a n d  s e l l i n g  o f  h a n d i c r a f t  a r t i c l e s  out

2 o f  n o n e d i b l e  b y - p r o d u c t s  of f i s h  a n d  w i l d l i f e  r e s o u r c e s  t a k e n  for

3 p e r s o n a l  or  f a m i l y  c o n s u m p t i o n ,  a n d  f o r  t h e  c u s t o m a r y  trade, b a r t e r ,

4 or s h a r i n g  f o r  p e r s o n a l  or f a m i l y  c o n s u m p t i o n ;  in [FOR T H E  P U R P O S E S

5 OF] t h i s  p a r a g r a p h  [,]

6 (A) " f a m i l y "  m e a n s  a l l  p e r s o n s  r e l a t e d  b y  blood,

7 m a r r i a g e ,  or a d o p t i o n ,  a n d  a n y  p e r s o n  l i v i n g  w i t h i n  the h o u s e h o l d

8 o n  a p e r m a n e n t  basis;

(B) " r u r a l  a r ea"  means a community or  a r ea  o f  the

s t a t e  i n  which the  t ak in g  of  f i s h  o r  w i l d l i f e  f o r  p e r s o n a l  and

11 fami ly  consumption i s  a s i g n i f i c a n t  c h a r a c t e r i s t i c  of  the  economy

12 o f  the  community or  a rea ;

* Sec. A. A S  1 6 . 0 5 . 9 A 0  is a m e n d e d  b y  a d d i n g  a n e w  p a r a g r a p h  to read;

(28) " p e r s o n a l  u s e  f i s h i n g "  m e a n s  the taking, f i s h i n g  for,

o r  p o s s e s s i o n  of fi n f i s h ,  s h e l l f i s h ,  or  o t h e r  f i s h e r y  r e s o u r c e s ,  b y  

A l a s k a  r e s i d e n t s  for p e r s o n a l  u s e  a n d  n o t  for sa l e  or b a r t e r ,  w i t h  

g i l l  o r  dip net, seine, f i s h  w h e e l ,  l o n g  line, or o t h e r  s i m i l a r  m e a n s  

d e f i n e d  b y  the B o a r d  o f  F i s h e r i e s .

* Sec. 5. T h i s  A c t  t a kes e f f e c t  i m m e d i a t e l y  i n  a c c o r d a n c e  w i t h  A S  01.-

20 1 0 . 0 7 0 ( c ) .
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BILL SHEFFIELD, GOVERNOR

R E P LY  TO:

D E P A R T M E N T  OF L A W

OFFICE OF THE ATTORNEY GENERAL

A p r i l  17, 1SG5

H o n o r a b l e  J o h n  G. F u l l e r  
C h a i r m a n ,  A l a s k a  L e g i s l a t i v e  C o u n c i l  
P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1

□ 1031 W 4 th  A  VEN U E  
S U IT E  200
AN C H O R AG E. A L A S K A  99501 
PHONE: 19071 276-3550

□ nr N A T IO N A L  CENTER 
100 CUSHM AN ST.
S U IT E  400
F A IR B A N K S . A L A S K A  99701 
PHONE: (9071 452-1568

□ POUCH K ■ STATE CAPITOL 
JU N E AU . A L A S K A  99811 
PHONE: (9071 465-3600

Re: H B  288 ( S u b s i s t e n c e  and 
p e r s o n a l  use)

D e a r  R e p r e s e n t a t i v e  F u l l e r :

O op /-UUY o u  h a v e  a s k e d  w h a t  the i m m e d i a t e  e f f e c t  of H3  
w o u l d  b e  on f i s h i n g  o p p o r t u n i t i e s  of A l a s k a n s .  U n d e r  M a d i s o n  v.
A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  C-ar.e, _______  P 2d __ , Op. N o .
2911, ( A l a s k a , F e b . 22, 1985), a l T  A l a s k a n s  w o u l d  be  e l i g i b l e  for 
s u b s i s t e n c e  f i s h i n g ,  a n y w h e r e  s u b s i s t e n c e  f i s h i n g  is a u t h o r i z e d  
in t h e  state. P a s s a g e  of H B  288 w o u l d  r e t u r n  the s i t u a t i o n  to 
the w a y  it w a s  i m m e d i a t e l y  b e f o r e  the M a d i s o n  d e c i s i o n  was 
issued. In o t h e r  w o r d s ,  the b i l l  w o u l d  v a l i d a t e  the r e g u l a t i o n s  
p a s s e d  so f a r  b y  the b o a r d s ,  a n d  w o u l d  n o t  r e s u l t  in any i n s t a n­
ta n e o u s  c h a n g e  of  f i s h i n g  o p p o r t u n i t i e s  w h i c h  wc-re a v a i l a b l e  
u n d e r  t h o s e  r e g u l a t i o n s .

In  a r e a s  w h e r e  the b o a r d  h a d  a d d r e s s e d  the i d e n t i f i c a­
tio n  of s u b s i s t e n c e  u s e s  u n d e r  the e i g h t  c r i t e r i a  in 5 A A C  
99.010, s o m e  p e o p l e  w o u l d  q u a l i f y  f o r  s u b s i s t e n c e  u s e s  and some 
w o u l d  not. F o r  e x a m p l e ,  in the C o o k  I n l e t  area, the b o a r d  
e x a m i n e d  t h e  u s e s  o f  salmon,- a n d  d e t e r m i n e d  t h a t  the e v i d e n c e  
s h o w e d  t h a t  or.ly p e o p l e  d o m i c i l e d  in T y o n e k ,  E n g l i s h  Bay, and 
P o r t  G r a h a m  w e r e  e l i g i b l e  f o r  s u b s i s t e n c e  u s e s .  T h e r e f o r e ,  if HB 
288 w e r e  to p a s s ,  p e o p l e  in t h o s e  t h r e e  c o m m u n i t i e s  w o u l d  b e  
e l i g i b l e  f o r  s u b s i s t e n c e  f i s h i n g  as a u t h o r i z e d  b y  r e g u l a t i o n  n e a r  
t h e i r  c o m m u n i t i e s ,  a n d  p e o p l e  f r o m  o t h e r  C o o k  I n l e t  c o m m u n i t i e s  
w o u l d  1 e l i g i b l e  f o r  the p e r s o n a l  u s e  f i s h e r i e s  the b o a r d  h a d  
e s t a b l i o n e d .

In o t h e r  a r e a s  o f  the state, s u c h  as S o u t h e a s t  A l a s k a  
w h e r e  the b o a r d  h a d  n o t  y e t  g o n e  t h r o u g h  t h e  p r o c e d u r e s  in 5 A A C  
9 9 . 0 1 0  to i d e n t i f y  s u b s i s t e n c e  uses, all A l a s k a n s  w o u l d  be a b l e  
to conf'.iue to p a r t i c i p a t e  in s u b s i s t e n c e  f i s h i n g  u n t i l  the b o a r d  
a p p l i e d  the p r o c e d u r e s .  F o r  e x a m p l e ,  p e o p l e  in K e t c h i k a n  w o u l d  
be a b l e  to c o n t i n u e  s u b s i s t e n c e  f i s h i n g  as a u t h o r i z e d  b y  the 
S o u t h e a s t  r e g u l a t i o n s .  It is p o s s i b l e  t h a t  a f t e r  the b o a r d



H o n  J o h n  G. F u l l e r  A p r i l  17, 1985
C h a i r m a n ,  A l a s k a  L e g i s l a t i v e  C o u n c i l  P a g e  2
R e : H B  288

e x a m i n e s  the u s e s  in K e t c h i k a n  it w i l l  d e t e r m i n e  that th e y  are 
n o t  r u r a l  u s e s  q u a l i f y i n g  u n d e r  the e i g h t  c r i t e r i a .  If the b o a r d  
d e t e r m i n e s  that, the b o a r d  w i l l  e s t a b l i s h  b y  r e g u l a t i o n ,  p e r s o n a l  
us e  f i s h i n g  o p p o r t u n i t i e s  for t h o s e  i n d i v i d u a l s .  O n  the o t h e r  
hand, w h e n  the b o a r d  a s s e s s e s  the u s e s  of  a s m a l l e r  c o m m u n i t y ,  
such as K v d a b u r g ,  the b o a r d  m a y  d e t e r m i n e  th a t  the us e s  o u a l i f y  
as s u b s i s t e n c e  a n d  w i l l  c o n t i n u e  to a u t h o r i s e  s u b s i s t e n c e  f i s h i n g  
for the r e s i d e n t s  of  the c o m m u n i t y .

A t t a c h e d  is a H a v  m , 19 8 2  m e m o r a n d u m  f r o m  the A t t o r n e y  
G e n e r a l  to ililstead Zahn, E x e c u t i v e  D i r e c t o r ,  b o a r G s  o f  F i s h e r i e s  
a n d  Came, A G  F i l e  lio. 3 6 6 - 6 3 9 - 8 2 ,  on the e f f e c t s  o f  the j o i n t
boards' a d o p t i o n  o f  5 A A C  99.010. In t h a t  p r o v i s i o n ,  r.he b o a r d s
b a d  for the f i r s t  t i n e  in r e g u l a t i o n  s p e c i f i e d  th a t  . b s i s t e n c e  
us e s  w e r e  c u s t o m a r y  a n d  t r a d i t i o n a l  u s e s  b y  r u r a l  A l a s k a n  r e s i­
dents w h i c h  c o u l d  be  i d e n t i f i e d  b y  e i g h t  c r i t e r i a .  T h e  m e m o ­
r a n d u m  e v a l u a t e s  the q u e s t i o n  of  w h e t h e r  the p a s s a g e  o f  that
r e g u l a t i o n  in i t s e l f  m e a n t  that the D e p a r t m e n t  of  F i s h  a n d  Ca m e  
s h o u l d  m o d i f y  the w a y  it d i s t r i b u t e d  s u b s i s t e n c e  f i s h i n g  p e r m i t s .  
Th e  m e m o r a n d u m  c o n c l u d e s  that the d e p a r t m e n t  s h o u l d  n o t  * u n i l a t­
er a l l y  r e s t r i c t  t h e  i s s u a n c e  of s u b s i s t e n c e  p e r m i t s  to p a r t i c u l a r  
pe o ple, a b s e n c e  s p e c i f i c ,  s i t u a t i o n  b y  s i t u a t i o n  r e g u l a t o r y
a c t i o n  b y  the b o a r d s .  T h e  m e m o r a n d u m  e m p h a s i z e d  t h a t  r.he i m p l e­
m e n t a t i o n  o f  the s u b s i s t e n c e  law is an o n g o i n g  p r o c e s s ,  r a t h e r  
t h a n  s o m e t h i n g  th a t  c a n  be c o m p l e t e d  i n s t a n t a n e o u s l y ,  a n u  that 
p e o p l e  c o u l d  n o t  b e  p r e c l u d e d  f r o m  s u b s i s t e n c e  f i s h i n g  u n l e s s  the 
b o a r d  c o n s i d e r s  I a u t h o r i z i n g  p e r s o n a l  u s e  f i s h i n g  o p p o r t u n i t i e s  
for them.

If >ro u  h a v e  a n y  o t h e r  q u e s t i o n s ,  p l e a s e  do n o t  h e s i t a t e
to ask.

S i n c e r e l y ,

NORJIAH C. G O R S U C U  
A T T O R N E Y  G E N E R A L

L a r r i  I r e n e  S p e n g l o r  
A s s i s t a n t  A t t o r n e y  G e n e r a l

L I S :rn

A t t a c h m e n t
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IN THE SENATE BY THE RULES COMMITTEE

BY R E Q U E S T  OF THE 

G OV ERN OR

Kd/vf- J//3 3% 6
SETtATt-Bitt-NdT-231 

IN THE L EG IS L A T U RE  O F  THE S TA T E  OF  ALASKA 

T OU RT EE N T H  L EG IS L A T UR E * F I R 5 T  S ESS ION  

A  BILL

T o r  an Act entitled: “An Act r ela ti ng  to the taking of fish and game

f o r  s u b si s t e n c e and personal use; and providing 

for an e f f ec ti v e  dat e,"

BE IT ENACTED BY THE LE GIS LATURE OF THE STATE OF ALASKA:

* Sectio n 1. F I ND ING S, The l eg is l a t ur e f in ds that

(1) the ta k i ng  of f i s h  stocks and game populations fo** 

personal and fami ly c o n s u mp ti o n  and related uses Is essential to 

the health, safety, and general w e l f a r e  of Ala skans domiciled in 

rural c o m mu nit ies  or rural areas in w h i c h  the taking of fish and 

game for such use s is a s ig ni fi can t part of the economy of the 

community area; and

(2) the taking of fish stocks and game populations for 

personal, sport, and commercial uses  is also of economic and r e­

creational i mpo r t an ce  to Ala ska ns who r e s i d e  a nyw her e in the

state

* Sec. 2. AS 1 6 . 0 5 . ? fiJ (a) shall be amended to read:

(a) The Board .if F i s h e ri es  shall In ac cordance with the 

A d m i nis tra tiv e Proced ure s Act (AS 44.52) adopt r egu lations p e r­

mittin g the taki ng of fish resources, un l e s s it d et erm ine s that 

such taking will j e o p a r d i z e  the m a i n t e n a n c e  of such resource on 

a sust ain ed y i e l d  basis. At such times, and under such c i r c u m­

stances that it is n e c essa ry to re str ict  the taking of fish to 

ma int ai n fish stocks on a susta ine d y i e l d  basis, the Board may 

allocate the use of these re sources a mong beneficial uses.

Cxcept for reg ul at i o n s  adopted u n d e r  (b) of this section, a l l o­

cations shall be c alc u l at ed  to a chi eve  c o n s e r va ti on  of the 

resource, be fai r and e quitable, cmd no use shall receive an 

ex cessive share of the r e s o u r c e  w i t h  regard to the intended 

purpose of the use.
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the cus t o m a ry  trade, barter, or s h a r i ng  f o r  personal or family 

consumption, f o r  the p u r p o s e s  of this paragraph, "family" m eans 

all p e r s o n s rela t ed  by blood, m a r r i a g e ,  or adoption, and any person 

living within th e  h o u s e h o l d  on a p e r m a n e n t  basis;

* Sec. 4. AS 16.O S . 9 4 0  is amended by a d d i n g  a n e w  par a g r a ph  to 

read;

(23) "personal use f i s hi n g "  m e a ns  the taking, fish i n g  for, 

or p os s e s s i o n  of f i n fi s h ,  s hellfish, or o t h e r  fish e ry  resources 

by A l a s k a  res i d e n t s f o r  personal o r  f a m i l y  c o n sumption, for food, 

shelter, fuel, c l o t h in g ,  tools, or t r a n s po rtation, for the m a k i n g  

and s e l l in g  of h a n d i c r a f t  out of n o n o d i b l e  by - p ro d u c t s  of fish 

res ou r c e s  taken fo r  personal or f a m i l y  c o n s u m p ti o n  and for the 

c us t o m a r y trade, barter, o r  sharing fo r  personal or fam i ly  c o n­

sumption. The t ak i n g  of fish f o r  personal use shall be with gill 

net, seine, fish wheel, long line, o r  simi l a r means defined by the 

Board of Fish e r i e s .

* Sec. 5. AS 16 . 0 5 . 9 4 0  is amended by adding a n e w  p a ragraph to 

road:

(30) p r i o r i t y  u s e  shall m ean a use of fish resources that 

is not e x c l us i v e  but shall be p r e f e r r e d .  When nec e ss a r y  to assure 

m a i n t e n a n c e  of fish stock on a su s t a i n e d y i e l d  basis or to assure 

c o n t i n u a n c e  of s u b s i s t e n c e  us e  o f  such r e s o u r ce  p r i o r i t y  use shall 

mean that re a s o n a b l e  r es t r i c t i o n s  o n  a step by step basis shall be 

imposed on all beneficial uses of fis h  r e sources I n cluding s u b­

sistence use. S u b s i s t e n c e  u s e  r e s t r i c t i o n s  shall be the last 

imposed in each step by step res t r i c t i o n.

* Sec. 6 . This Ac t  takas ef f e c t  i mm e d i a t e l y  in a c c o r d a n c e  with AS 

01.10.070(c).



Consistent with the above, the Board shall adopt regulations for

(1) setting apart fish reserve areas, refuges and sanc­

tuaries in the waters of the state over which it has jurisdiction, 

subject to the approval of the legislature;

(2) establishing open and closed seasons and areas for 

the taking of fish;

(3) setting quotas, bag limits, harvest levels, and sex 

and size limitations on the taking of fish;

(4) establishing the means and methods employed in the 

pursuit, capture and transport of fish;

(5) establishing marking and identification requirements 

for means used in pursuit* capture and transport of fish;

(6) classifying as commercial fish, sport fish, 

personal use fish, or predators or other categories essential 

for regulatory purposes;

(7) watershed and habitat improvement, and management, 

conservation, protection, use, disposal, propagation and stocking 

of fish;

(8) investigating and determining the extent and effect 

of disease, predation, and competition among fish in the state, 

exercising control measures considered necessary to the resources 

of the state;

(9) prohibiting and regulating the live capture, posses­

sion, transport, or r r ' ..se of native or exotic fish or their eggs;

(10) establishing seasons, areas, quotas and methods of 

harvest for aquatic plants;

(11) establishing the times and dates during which the 

issuance of fishing licenses, permits and registrations and the 

transfer of permits and registrations between regtstation areas 

is allowed; however, this paragraph does not arp>' to permits 

issued or transferred under AS 16,43;

(12) persona.) use fishing.

* Sec. 3. AS 16.05.9(53123) is amen d e d  to road:

(23) "subsistence uses" means the customary and tradition 

uses by rural flN] Alaska residents of wild, renewable resources for 

direct personal or family consumption as food, shelter, fuel, 

clothing, j, or transportation, for the making and selling of 

handicraft articles out of nonedible by-products of fish and wild­

life resources taken for personal o r  family  consumption, and for
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O f f e r e d  in the H O U S E

TO: C S H B  2 8 8 ( R e s )

P a g e  a f t e r  l i n e  1Q , d e l e t e  s e c t i o n  <£5^ a n d  i n s e r t  n e w  b i l l  s e c t i o n s  to 

r e a d :

" *  Sec. ’5’. A S  1 6 . 0 5 . 2 5 1  (a) is\ a m e n d e d  to read:

V
(a) T h e  B o a r d  o f  F i s h e r i e s  m a y  a d o p t  r e g u l a t i o n s  it c o n s i d e r s  

a d v i s a b l e  in a c c o r d a n c e  w i t h  tqe A d m i n i s t r a t i v e  P r o c e d u r e  A c t  (AS 4 4 . -  

62) f o r

(1) s e t t i n g  a p a r t  f i s h  r e s e r v e  a r e a s ,  r e f u g e s  a n d  s a n c t u ­

a r i e s  in the w a t e r s  o f  the s t a t ^  o v e r  w h i c h  it h a s  j u r i s d i c t i o n ,  

s u b j e c t  to the a p p r o v a l  o f  the l e g i s l a t u r e ;

(2) e s t a b l i s h i n g  o p e n  a n d \ l o s e d  s e a s o n s  a n d  a r e a s  f o r  the 

t a k i n g  c f  fish;

(3) s e t t i n g  q u o t a s ,  b a g  l i m i t s ^  h a r v e s t  l e v e l s ,  a n d  s e x  a n d

\
s i z e  l i m i t a t i o n s  o n  t h e  t a k i n g  o f  fish;

(4) e s t a b l i s h i n g  the m e a n s  a n d  m e t h o d s  e m p l o y e d  in  the
\

p u r s u i t ,  c a p t u r e  a n d  t r a n s p o r t  o f  fish;

(5) e s t a b l i s h i n g  m a r k i n g  a n d  i d e n t i f i c a t i o n  r e q u i r e m e n t s  

f o r  m e a n s  u s e d  in purru.it, c a p t u r e  a n d  t r a n s p o r t  o f  fish;

(6) c l a s s i f y i n g  as c o m m e r c i a l  fish, s p o r t  f i sh, [ P E R S O N A L  

U S E  F I S H , ]  o r  p7.edators o r  o t h e r  c a t e g o r i e s  e s s e n t i a l  f o r  r e g u l a t o r y  

p u r p o s e s ;

(7) w a t e r s h e d  a n d  h a b i t a t  i m p r o v e m e n t ,  a n d  m a n a g e m e n t ,

A M E N D M E N T
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O f f e r e d  in the H O U S E

TO: C S H B  2 8 8 (Res)

P a g e  a f t e r  l i n e  18, d e l e t e  s e c t i o n  <-5^ and i n s e r t  n e w  b i l l  s e c t i o n s  to 

r e a d :

"*  Sec. A S  1 6 . 0 5 . 2 5 1 ( a ) is a m e n d e d  to read:

(a) T h e  B o a r d  o f  F i s h e r i e s  m a y  a d o p t  r e g u l a t i o n s  it c o n s i d e r s  

a d v i s a b l e  in a c c o r d a n c e  w i t h  tne A d m i n i s t r a t i v e  P r o c e d u r e  A c t  (AS 44.- 

62) f o r

(1) s e t t i n g  a p a r t  fis\^ r e s e r v e  ar e a s ,  r e f u g e s  a n d  s a n c t u­

a r i e s  in the ► ters o f  t h e  stat(^ o v e r  w h i c h  it h a s  j u r i s d i c t i o n ,  

s u b j e c t  to the a p p r o v a l  o f  the l e g i s l a t u r e ;

(2) e s t a b l i s h i n g  o p e n  a n d \ : l o s e d  s e a s o n s  a n d  a r e a s  f o r  the 

t a k i n g  of fish; \

(3) s e t t i n g  q u o t a s ,  b a g  l i m i t s ^  h a r v e s t  l e v e l s ,  a n d  s e x  a n d  

s i z e  l i m i t a t i o n s  o n  t h e  t a k i n g  o f  fish;

(4) e s t a b l i s h i n g  the m e a n s  a n d  m e t h o d s  e m p l o y e d  in the 

p u r s u i t ,  c a p t u r e  a n d  t r a n s p o r t  of fish;

(5) e s t a b l i s h i n g  m a r k i n g  a n d  i d e n t i f i c a t i o n  r e q u i r e m e n t s  

f o r  m e a n s  u s e d  in p u r s u i t ,  c a p t u r e  a n d  t r a n s p o r t  o f  fish;

(6) c l a s s i f y i n g  as c o m m e r c i a l  fish, s p o r t  fish, [ P E R S O N A L  

U S E  FISH,] o r  p r e d a t o r s  or  o t h e r  c ^ t - 0 c r i e s  e s s e n t i a l  f o r  r e g u l a t o r y  

p u r p o s e s ;

(7) w a t e r s h e d  a n d  h a b i t a t  i m p r o v e m e n t ,  a n d  m a n a g e m e n t ,

A M E N D M E N T
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c o n s e r v a t i o n ,  p r o t e c t i o n ,  use, d i s p o s a l ,  p r o p a g a t i o n  a n d  s t o c k i n g  of 

fish;
I

(8) i n v e s t i g a t i n g  and d e t e r m i n i n g  the e x t e n t  a n d  e f f e c t  of 

d i s e a s e ,  p r e d a t i o n ,  a n d  c o m p e t i t i o n  a m o n g  f i s h  in the state, e x e r c i s­

ing c o n t r o l  m e a s u r e s  c o n s i d e r e d  n e c e s s a r y  to the r e s o u r c e s  of  the

s t a t e ;

(9) p r o h i b i t i n g  and r e g u l a t i n g  the l i v e  c a p t u r e ,  p o s s e s­

sion, t r a n s p o r t ,  o r  r e l e a s e  of n a t i v e  o r  e x o t i c  f i s h  or their eggs;

(10) e s t a b l i s h i n g  s e a s o n s ,  a r e a s ,  q u o t a s  a n d  m e t h o d s  of

h a r v e s t  f o r  a q u a t i c  p l a n t s ;

(11) e s t a b l i s h i n g  the t i m e s  a n d  d a t e s  d u r i n g  w h i c h  the

i s s u a n c e  o f  f i s h i n g  l i c e n s e s ,  p e r m i t s  a n d  r e g i s t r a t i o n s  and the t r a n s­

fe r  o f  p e r m i t s  a n d  r e g i s t r a t i o n s  b e t w e e n  r e g i s t  a t i o n  a r e a s  is a l­

lowed; h o w e v e r ,  this p a r a g r a p h  d o e s  n o t  a p p l y  to p e r m i t s  i s s u e d  or 

t r a n s f e r r e d  u n d e r  AS  16.A3 [;

(12) P E R S O N A L  U S E  F I S H I N G ] .

Sec. 6. A S  1 6 . 0 5 . 9 4 0 ( 2 3 )  is a m e n d e d  to read:

,23) " s u b s i s t e n c e  u s e s "  m e a n s  the c u s t o m a r y  a n d  t r a d i t i o n a l  

[ N O N C O M M E R C I A L ]  u s e s  in A l a s k a  o f  w i l d ,  r e n e w a b l e  r e s o u r c e s  [BY A 

R E S I D E N T  D O M I C I L E D  IN A  R U R A L  A R E A  O F  T H E  STATE] f o r  d i r e c t  p e r s o n a l  

or  f a m i l y  c o n s u m p t i o n  as food, s h e l t e r ,  fuel, c l o t h i n g ,  tools, or 

t r a n s p o r t a t i o n ,  f o r  the mailing a n d  s e l l i n g  o f  h a n d i c r a f t  a r t i c l e s  out 

of  n o n e d i b l e  b y - p r o d u c t s  of f i s h  a n d  w i l d l i f e  r e s o u r c e s  t a k e n  for 

p e r s o n a l  o r  f a m i l y  c o n s u m p t i o n ,  a n d  f o r  the c u s t o m a r y  trade, b a r t e r ,  

or s h a r i n g  for p e r s o n a l  or  f a m i l y  c o n s u m p t i o n ;  in this p a r a g r a p h

[(A)] " f a m i l y "  m e a n s  all p e r s o n s  r e l a t e d  b y  bl o o d ,
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m a r r i a g e ,  or a d o p t i o n ,  a n d  a n y  p e r s o n  l i v i n g  w i t h i n  t h e  h o u s e h o l d  

on a p e r m a n e n t  b a s i s ;

[(B) ’’R U R A L  A R E A "  M E A N S  A  C O M M U N I T Y  O R  A R E A  O F  T H E  

S T A T E  IN W H I C H  T H E  T A K I N G  O F  F I S H  O R  W I L D L I F E  F O R  P E R S O N A L  A N D  

F A M I L Y  C O N S U M P T I O N  IS A S I G N I F I C A N T  C H A R A C T E R I S T I C  O F  T H E  E C O N O M Y  

O F  T H E  C O M M U N I T Y  O R  A R E A ; ]

* Sec. 7. S e c t i o n  1 of th i s  A c t  a n d  A S  1 6 . 0 5 . 9 4 0 ( 2 8 )  a r e  r e p e a l e d .

* Sec. 8. S e c t i o n s  1 - 4 of  this A c t  t a k e s  e f f e c t  i m m e d i a t e l y  in a c c o r­

d a n c e  w i t h  AS  0 1 . 1 0 . 0 7 0 ( c ) .

* Sec. 9. S e c t i o n s  5 - 7 o f  this A c t  t a k e  e f f e c t  J a n u a r y  1, 1 9 8 6 . "
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An Act e n t i t l e d :  "An Act r e l a t i n g  to  the  t a k i n g  of  f i s h  and

game f o r  s u b s i s t e n c e ;  and p r ov id in g  for  

in e f f e c t i v e  d a t e . "

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1. FINDINGS. The l e g i s l a t u r e  f i n d s  t h a t

(1) th e  c o n t i n u a t i o n  of  th e  o p p o r t u n i t y  f o r

n o n - w a s t e f u l  s u b s i s t e n c e  uses  by many Alaskans i s  im por ta n t
\

and in  many c a s e s  e s s e n t i a l y t o  t h e i r  p h y s i c a l ,  t r a d i t i o n a l ,  

c u l t u r a l ,  and s o c i a l  e x i s t e n c e ,  and t h a t  in c e r t a i n

i n s t a n c e s  no D r a c t i c a l  a l t e r n a t i v e  r e s o u r c e s  or  means
\

ar e  a v a i l a b l e  t o  r e p l a c e  food,  s u p p l i e s  and o t h e r  i tems

g a t h e r e d  from f i s h  and w i l d l i f e  which supply r u r a l  r e s i d e n t s
\

dependent  on s u b s i s t e n c e  u s e s ;  \
\
\

(2) in o r d e r  to  p r o t e c t '  s u b s i s t e n c e  u s e r s ,  and 

in o r d e r  t o  p r o t e c t  s p o r t  and commercial  uses  of  f i s h  and 

w i l d l i f e ,  and in o r d e r  to  ma in ta in  h e a l t h y  f i s h  and w i l d l i f e  

p o p u l a t i o n s  a v a i l a b l e  to  s u b s i s t e n c e ,  s p o r t  and

(1)



commercial users, it is necessary for the Board of Fisheries 

and the Board of Game to have authority, onry'^OtntheTlSSSj 

fishing'and hunting seasons and until .-..March-3iy=1986>" to •**

"f’e gu lateL_si^sistgnce^fishinq-~and hunting in the manner ir, 

-‘’""which they were-regulated in 1984 .*

(3) c o n s e r v a t i o n  of  f i s h  and w i l d l i f e  d u r in g  

the  1985 season and t h e r e a f t e r  w i l l  be f u r t h e r e d  i f  the  

l e g i s l a t u r e  i s  u n h u r r i e d  in  i t s  c o n s i d e r a t i o n  o f  compl ica ted  

s o c i a l ,  p o l i t i c a l ,  and b i o l o g i c a l  q u e s t  )ns r e l a t e d  to  

s u b s i s t e n c e ;  by March 31, 1986 th e  l e g i s l a t u r e  should be 

a b l e  t o  c o n s i d e r ,  a f t e r  s t a t e w i d e  h e a r i n g s ,  more compl ica ted  

s u b s i s t e n c e  i s s u e s  t h a t  ca .not  be a d e q u a te ly  c o n s id e r e d  i n  

th e  remain ing  days of  th e  f i r s t  s e s s i o n  of the  f o u r t e e n t h  

l e g i s l a t u r e .

* Sec.  2. AS 16.05 i s  amended by adding a new s e c t i o n  t o  

re ad :

Sec. 16 .05 .258 .  SUBSISTENCE CRITERIA. U n t i l  

.’•.arch 31 , 1986, and in  accordance  w i th  the  A c m i n i s t r a t i v r  

P rocedure  Act (A.S. 4 4 . 6 2 ) ,  the  Board of  F i s h e r i e s  and th e  

Board of  Game may adopt  r e g u l a t i o n s  in o r d e r  to  i d e n t i f y  

cus tomary and t r a d i t i o n a l  s u b s i s t e n c e  uses  by Alaskans  by 

us in g  t h e  c r i t e r i a  s e t  f o r t h  in th e  r e g u l a t i o n s  in  e f f e c t  in 

1 9 84 and found a t  5 7\AC 99.010 and 5 AAC 01.597 and th o se  

c r i t e r i a  a r e  hereby e s t a b l i s h e d  f o r  the  1985 f i s h i n g  and 

h u n t in g  se asons .

* Sec.  3. For t h e  1985 f i s h i n g  and hun t ing  se a so n s ,  t h e

(2)



Commissioner o f  F i s h  and Game s h a l l  use  h i s  a u t h o r i t y /  i n  

AS 1 6 .0 5 .0 6 0 /  t o  i s s u e  emergency r e g u l a t i o n s  in  o r d e r  to  

p r ov id e  f o r  s u b s i s t e n c e  as  i t  occ ur r ed  in  1984; p r ov ided  

however,  t h a t  in  t h i s  i n s t a n c e  a b i o l o g i c a l  emergency need 

n o t  e x i s t  a s  i s  o t h e r w i s e  r eq u i r ed  by AS 16 .05 .060 .

* Sec.  4.  U n t i l  March 31, 1986, only s u b s i s t e n c e  uses

s p e c i f i c a l l y  r ec o g n i ze d  and a u t h o r i z e d  by th e  Board o f  

F i s h e r i e s  o r  Game have any l e g a l  s t a n d i n g .

* Sec.  5. Th i s  Act s h a l l  take e f f e c t  immediately  in

accordance  AS 01 .10 .070  ( c ) .

( 3 )
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C o n t e n t s  - HB 288 

A p r i l  18, 1985

C S H B  28b (Resources)

H B  288

L e t t e r  of I n t e n t  f o r  C S S H B  288 (res)

D r a f t  m i n u t e s  4 / 9 / 8 5  H o u s e  R e s o u r c e s  

D r a f t  m i n u t e s  4 / 2 / 8 5  H o u s e  R e s o u r c e s  

3 / 2 6 / 8 5  m i n u t e s  H o u s e  R e s o u r c e s  

3 / 2 5 / 8 5  m i n u t e s  H o u s e  R e s o u r c e s

S t a t e  v. Elus k a ,  N o  456, C o u r t  o f  A p p e a l s  o p i n i o n

M a d i s o n  v. A l a s k a  F e d e r a t i o n  o f  N a t i ve s ,  R e p l y  B r i e f  of 

A p p e l l a n t / C r o s s - A p p e l l e s  d a t e d  5/30/85

M a d i s o n  v. A l a s k a  D e p t  o f  F i s h  & G a m e  & A l a s k a  B o a r d  of 

F i s h e r i e s ,  B r i e f  o f  A p p e l l e e s / A p p e l l a n t s  d a t e s  1/26/84

M a d i s o n  v. A l a s k a  D e p t  o f  F i s h  & G a m e  a n d  A l a s k a  B o a r d  of 

F i s h e r i e s ,  B r i e f  o f  T n t e r v e n o r / A m i c u s  C u r i a e  d a t e d  1 2/ 27/83

M a d i s o n  v. A l a s k a  D e p t  o f  F i s h  & lame & A l a s k a  B o a r d  of 

F i s h e r i e s ,  B r i e f  of A p p e l l a n t / C r o s s  A p p e l l e e ,  10/5/83



Letter of Intent for CSHB 288 (Res) 

an act relating to the taking of fish and and game for subsistence and

personal use 

bv the House Resources Committee 

4/15/8"

The purpose of this bill is to authorize the .Alaska Board of Fisheries 

and the Alask . Board of Came to adopt regulations identifying 

"subsistence uses" of fish stocks and game populations as the boards did 

from May 30, 1982 until February 22, 1985.

Pursuant tc this bill the boards will limit the identification of 

"subsistence uses" of fish stocks and game populations to the taking of 

such stocks and populations by Alaska residents who are domiciled in 

rural communities and rural areas in which the taking of fish stocks or 

game populations for personal and family consumption is a significant 

characteristic of the economy of the community or area, as determined by 

the boards.

This limitation of the definition of "subsistence uses" recognizes that 

Alaska is unique, and unlike any of the other forty-nine states, the 

economy of many rural communities and rural areas in Alaska is 

significantly dependent participation by the residents of these com­

munities in the taking of fish stocks and game populations for personal 

and family consumption. Further, the Legislature finds that the general 
health and welfare of these citizens is significantly tied to their 

participation in these activities.

The boards will be authorized to adopt regulations for identifying 

customary and traditional uses by Alaska residents cf those rural 
communities and rural areas. It is the intent of the legislature to 
preserve the approach to implementing the state's subsistence law 

embodied in 5 AAC 99.010, (as adoptee by the Joint Boards of Fisheries 
and Game on May 30, 1982), for identifying subsistence uses on a 

community or area basis.

The Legislature finds that implementing the subsistence law is 

consistent with the intent of the definition of subsistence hunting and 

fishing and personal use fishing contained in House Bill 288 when 

criteria such as those outlined below are used to identify customary and 

traditional uses of the resource:

(1) a long-term, consistent pattern of use, excluding interruption 
by circumstances beyond the u s e r’s control such as regulatory 

p r ohibitions;

(2) a use pattern recurring in specific seasons of each year;

(3) a use pattern consisting of methods and means of harvest which 

arc characterized by efficiency and cccrcm.y of effort and cost, and 
conditioned by local circumstances;

(4) the consistent harvest and use of fish or game which is near, 

or reasonably accessible from, the u s e r’s residence;

Jf
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Letter or Intent for CSHB 288 (Res) 

by the House Resources Committee (Continued)

(5) the means of handling, preparing, preserving, and storing fish 

or game which has been traditionally used by past generaticr.s, but 
not excluding recent technological advances where appropriate;

V6) a use pattern which includes the handing dcwr of knowledge of 

fishing or hunting skills, values and lore from generation to 
generation;

(7) a use pattern in which the hunting or fishing effort or the 

products of that effort are distributed or shared among others 

within a definable community of persons, including customary trade, 
barter, sharing, and gift-giving; customary trade may include 

limited exchanges for cash, but does not include significant 

commercial enterprises; a community may include specific villages 

or towns, with a historical preponderance of subsistence users, and 
encempasses individuals, families, or groups who in fact meet the 

criteria described in this subsection; and

(S) a use pattern which includes reliance for subsistence purposes 

upon a wide diversity of the fish and game resources of an area, 

and which provides substantial economic, cultural, social, and 

nutritional elements of the subsistence user's life.

This legislation establishes that the commercial sale of fish and game 

taken for personal and family consumption is prohibited, but does not 
preclude the sale of handicraft articles made from, the non-edible by 
products taken for such uses. Accordingly, the Legislature intends that 

baiter, shari"g and customary trade of i <.sh or game taken for personal 

and family consumption be of a non-commercial nature. This restriction 

however, does not apply to the existing limited sale of animal furs by 

subsistence users of the resource.

The bill also establishes a statutory definition of "personal use 

fishing." Although sport, commercial and personal use fishing arc not 

afforded a statutory priority over each other, the inclusion of a 

definition of "personal use" is to indicate that the intent of the 
Legislature is to delegate to the Alaska Board of Fisheries adequate 

regulatory authority to provide all persons engaged in s p o r t , 

commercial, and personal use fishing a reasonable opportunity to 
participate in the harvest of Alaska's fish stocks.

Adeiheid Herrmann, Co-chairman 

House Fesrurces Committee

4 / 1 5 / 8 5
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N O T IC E: This  opinion is subject to formal correction
before publication in the Pacific R e p o r t e r . Readers 
are requested to b r in g  typographical  or oth er formal 
errors to the attention of the Clerk  of the Appellate 
Courts,  303 K Street,  Anchorage, Alaska 99501, in 
order that corrections may be made p r io r  to permanent 
publ ication.

THE  C OURT OF APPEiALS OF T H E  S T A T E  OF A LA S K A

S TA T E  OF A LA S KA ,

Appel lant ,

v.

D AV ID  ELUSKA,

Appellee.

File No. A -210 

O P I N I O N

[No. 456 - A p r i l  12, 1985]

Appeal from the Distr ict  C o u r t  of the State of Alaska, 
T h i r d  Judicial D istr ict,  Kodiak,  Roy H. Madsen, 
Judge.

Appearances: Sarah Elizabeth McCracken, Assistant
A tt o rn e y  General, Anchorage, and Norman C. Gorsucn, 
Atto r n e y  General,  Juneau, for Appellant.  Michael J. 
Wall, Assista nt Public Defender,  Kodiak,  and Dana 
Fabe, Public Defender,  Anchorage, for Appellee.

Before: B r y n e r ,  Chief  Judge, Coats and Singleton,
J u d g e s .

S IN G L E TO N ,  Judge.

T h e  state appeals the d is tr ic t  court 's  dismissal ‘ of misdemeanor 

charges c^ainst  David Eluska.  Eluska was charged with possessing i l legal­

ly taken game in violation of 5 AAC  81.320(6)  1 and 5 AAC  8 1 . 1 4 0 ( a ) . 2

1. For the 1982-83 season, 5 AAC  81.320(6)  limited the deer
season in Game Unit  8 to the period between A u g u s t  1 and Ja nuary  31 and 
imposed the fol lowing bag limils:

(Footnote Conti nued)



.̂ rnrncrnuaim m ^m tim

Eluska sought dismissal of the charges on the ground that 5 AAC  31.320(6)  

was unenforceable against  him because he was a subsistence h u n t e r  and 

the regulation failed to adequately provide for subsistence h u n t in g .  See 

AS 1 6 .0 5 .25 5 ( b ) ;  AS 11.81.220; AS 4*1.62.030. 1 Acting  Distr ict  Court  

_ j d g e  Roy H. Madsen found that the deer was taken to satisfy the subsis­

tence needs of Eluska and his family and that the regulations which

(Footnote 1 Continued)

2. 5 AAC  81.140(a)  pro vides:

Possession and T r a n s p o r t a t i o n . (a) No person may
possess, t ra n s p o rt ,  or place into the possession of 
another,  any game or parts of game that the person 
has taken in violation of AS 16 or a regulation
promulgated th e re u n d e r.

3. Alaska Statute 44.62.030 provides:

Consistency between regulation and statu te. If ,  by
express or  implied terms of a statute,  a state agency 
has a u th or it y  to adopt regulations to implement, i n t e r ­
p r e t ,  make specific or otherwise c a rry  out  the p r o v i ­
sions of the statute,  no regulation adopted is valid or 
effective unless consistent with the statute and reason­
ably  necessary to c a rry  out  the purpose of the
statute.

All  offenses defined b y  s t a t u t e . No conduct constitutes 
an offense unless it is made an offense

( 1) b y  this t i t le;
(2) b y  a statute outside this t i t le;  or
(3) b y  a regulation author ized by  and lawfully  

adopted under a statute.

A u g . 1 - J a n . 31 Seven deer; however, antlerless 
f deer may be taken only from 

September 15 - J a n ua ry  31

Alaska Statute 11.81.220 p ro vid es:

H
Offe nse"  is defined in AS 1 1 .8 1 .900(b)  (33) as:

conduct for which a sentence of imprisonment or f ine 
is author ized;  an offense is either  a crime or a 
violat ion.



prohibited him from taking the deer failed to provide adequately for s u b ­

sistence uses as required by  the enabling statute.  AS 1 6 .0 5 .25 5 ( b) .  

Consequently he concluded that  the regulation was inval id as applied to 

Eluska and dismissed the case. The state appeals, contending th at  (1) 

adequate regulations had been promulgated p r o v id in g  for subsistence use 

of game; (2) Eluska lacked standing to chal lenge state game regulations 

because his possession of  game was unlawful  even if taken for subsistence 

uses; and (3) Eluska lacked standing to chal lenge the state game laws 

because he had not exhausted his administrative  remedies. (T h is  last 

a -g um ent was f i r s t  made d u r in g  oral a r g u m e n t . )  We agree with Judge 

Madsen’s conclusion th at  the state regulations applicable to Game Un it  8 do 

not on their  face makt adequate provision for subsistence h u n t in g .  We 

therefore recognize "subsistence use" as a defense to the charges b ro u g h t  

against Eluska. In l ight  of the substantial  uncertainty  regarding the 

proper resolution of the issues presented in this case at the time it was 

argued to the trial court,  we have decided to remand the case to the trial 

court  to give the parties an o p p o r tu n i ty  to li tigate Eluska's subsistence 

defense as we define it in this opinion.

DISCUSSION

In 1978 the legislature substa nt ia l ly  amended, several f ish and 

game statutes to reflect a policy favorable to subsistence h u n t in g .  Th e  

substa nt ive  changes were prefaced by the fol lowing statement of intent :

Th e  legislature finds l . jat there is a need to 
develop a statewide policy on the ut i l izat ion,  develop­
ment and conservation of fish and game resources, and 
to recognize that  those resources are "rot inexhaustible 
and that  preferences must be established among b e ne f i ­
cial users of the resources. The legislature f u r t h e r  
determines that  it is in the public interest  to clearly 
establish subsistence use as a p r io r i t y  use of Alaska’s

A
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f ish and game resources and to recognize the needs, 
customs and tradi t ions of Alaskan residents.  ih e  
legislature f u r t h e r  f inds that  beneficial use of those 
resources by  all state residents should be careful ly  
monitored and regulated,  with as much in p u t  as possi­
ble from the affected users, so that  the v ia b i l i ty  of 
f ish and game resources is not threatened and so that 
resources are conserved in a manner consistent with 

the s u sta in ed-y ie ld  principle.

§ 1, Ch.  151, SLA 1973 (1973 T e m pora ry  and Special Acts and Resolu tions).

Prior to the 1978 amendments, AS 16.05.255 did not mention

subsistence,  b u t  provided in par'::

Regulations of the Board of Came, (a) T h e  Board of 
Game may make regulations it considers advisable in 
accordance with the A d m in is tra t iv e  Procedure Act (AS 
•44.62) for

( 2) establishment of open and closed seasons and 
areas for the taking of game;

(3 ) establishment of the means and methods, employed 
in the p u r s u i t ,  capture and transport  of game;

(4) sett ing quotas and bag limits on the taking of 
game . . . .

T h e  statute was amended in 1973 b y  adding a new subsection:

(b)  T h e  Board of Game shall adopt regulations in 
accordance with the A dm in is tr a tive  Procedure Act (AS 
44.62) permitt ing the taking of game for subsistence 
uses unless the board determines, in accordance with 
the A dm in is tr a tive  Procedure Act,  that  adoption of the 
regulations will jeopardize or in ter fere  with the mainte­
nance of game resources on a s u sta in ed-y ie ld  ' ba . i s . 
Whenever it is necessary to restr ict  the taking of game 
to assure the maintenance of game resources on a 
s u s ta in e d -y ie ld  basis, or  to assure the continuation of 
subsistence uses of such resources,  subsistence use 
shall be the p r io r i t y  use. If  f u r t h e r  restrict ion is 
necessary, the board shall establish restrictions and 
limitations on and pr iorit ies for these consumptive uses 
on the basis of the fol lowing criteria:

( 1) customary and direct dependence upon 
the resource a,  the mainstay of o ne’s l ivelihood;

(2) local res idency;  and
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(3) avai labi l i ty  of alternat ive  resources.*

On May 14, 19S3, when the deer season in Came Unit  S was 

completely closed, Eluska was found in possession of a f re s h ly  kil led doe. 

He was prosecuted pu rs ua n t  to 5 AAC  31.320(6)  and 5 AAC 3 1 .1 4 0 ( a ) .  

Eluska argued and the trial court  found that application of 5 A A C  

81.320(6)  to Eluska would be inconsistent with the requirements of  AS 

1 6.0 5.255(b)  because the regulations go ver nin g  hunt ing in Game Unit  3 

made no specific provision fo r  subsistence use. Eluska argued that  

nothing short  of regulations which exp ressly  d ist inguish between 

subsistence and sport hunt in g  will sat isfy  section (b) of AS 16.05.255. 

On appeal, the state argues th at  the regulation need not e xp ressly  pro vid e  

for subsistence uses and that  the regulation in this case makes adequate 

provision for subsistence hunters.  The clear language of the statute,  the 

state continues, provides that the Board shall adopt regulations " p e rm it ­

t ing"  the taking of game for subsistence uses, not that it must adopt 

special "subsistence re gulations."  T h u s ,  where a hunt ing sp3son can 

accommodate hunt ing opportunit ies  for all user groups without in f r in g in g  

upon the continuation of subsistence uses, that  season is consistent with 

the state's subsistence law and need not be specially designated as a 

"subsistence" season. It was incumbent upon Eluska,  the state concludes,  

to show th a t  a six -month season and a s e ven-d eer limit was in su ff ic ie n t  to

4. The legislature also establ ished a section on subsistence
h u n t in g  and f ishing within the Department ot Fish and Game, and provided 
a procedure for creating "subsistence h u n t in g  areas," where subsistence is 
the only  use. See AS 16.05.090(c)  (creating a subsistence section within
the Department of Fish and Game); AS 16.05.094 (defining the duties of
the subsistence section); AS 16.05.257 ' p r o v i d in g  for the creation of 
"subsistence hunt in g  areas");  AS 16.05._ 9(23)  (defining "subsistence
u s e s " ) .

• \_
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meet "subsistence uses" before he could prevai l  on his motion to d is m is s . 5 
Since there is nothing in the record indicating that there were in s u f f ic ie n t  

deer in Game Unit  8 to meet all needs, including both sport  h u n t in g  and 

subsistence uses, the state contends it was unnecessary for the Board to 

adopt any specific subsistence regulations, and therefore the trial court

erred in f in d in g  that prosecution of Eluska under 5 AAC 81 .3 2 0 (6 )  and 5 

AAC  81.140(a)  was in consistent with the enabling statute.

We believe t h a t  the parties'  reliance on AS 44.62.030 obscures 

rath er than il luminates the present  co nt ro v e rs y .  The regulations in q u es ­

tion are similar to regulations which were passed before the enactment of 

AS 1 6.0 5.255(b)  and were apparently enacted under the a u t h o r i t y  gra nted 

in AS 16.05.255(a) .  T h e y  are clearly not inconsistent with  the f i r s t  

subsection of the s ta tu te .  Given the substantial  burden th a t  a p arty

chal lenging an administrative  regulation on inconsistency g r o u n d s  must

susta in ,  we are satisfied tha t  Eluska has not proved that 5 A A C  81.320(6)

5. The state f inds support  for its position in a series of 
at to rney  general opinions and in the legislative history of the Alaska 
National Interest  Lands Con servation Act ( A N I L C A )  P.L.  96-437, 94 Stat. 
2371 (1980), part ic ularly  in section 804 (codif ied at 16 U . S . C .  § 3114
(1 9 8 2 )) .  Th e  state points out  that the federal statute was in ten ti o na l ly  
patterned after Alaska's subsistence law and provides v i r t u a l l y  identical 
language to th at  found at AS 1 6 .0 5 .2 5 5 ( b ) .  H . R .  Rep. No. 96-97,  Part 2, 
96th C r n g . ,  1st Sess. 191 (1980). Th e  legislat ive history of section 804 
specifies that:

I f  a part icular f ish or wildl i fe population in a p a r t ic u ­
lar area is s u f f ic ie n t  to sustain h arvest  by all persons 
engaged in subsistence and e th er uses, restrictions on 
tak ing for nonsubsistence uses are not required b y  
this section.

J_d. at 193. But see Madison v .  Alaska Department of Fish and Game,
P ■ 2d _____ ,   n . 13, Op. No. 2911 at 23-24 n.13 (Alaska, F e b r u a r y  22,
1985) (rejecting an in t er pr e ta t io n  of the terms "customary and tradit ional"  
d e r iv e d  from A N I L C A ) .
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and 5 AAC  3 1 . 140(a) are on their  face necessarily inconsistent 

s ta tu to ry  requirements o f  subsection (a ) ,  since, as the state poil 

is at least conceivable th a t  su ff ic ient  deer existed on Kodiak Islanc to meet 

all subsistence needs despi te  the bag limits, seasons and o th e r  restrict ions 

set bv  the regulations. But c f . Madison v. Alaska Department of Fish and

F e b r ua r y  22, 1935) ( h o ld in g  Board of Fisheries regulations d e fin ing  s u b ­

sistence fisheries inconsis te nt with AS 16.05.940(22),  (2 3),  and 1 6 .0 5 . -

require the Board to adopt regulations permit t ing subsistence f i s h i n g ) .

This  conclusion does not resolve the case, however,  because we 

agree with the trial c o u r t  th at  a pro per resolution of this case requires 

consideration of AS 1 6 .0 5 .2 5 5 (b )  as well as AS 16.05.255(a).  We must 

determine what the 1973 legislat ive enactment required the Board to do and 

then determine whether the Board p ro pe r ly  carried out the legislat ive 

mandate. Finally,  if the Board has not followed the legislat ive direct ive,  

we must determine what effect  its fai lure would have on E luska's pro secu­

t ion.  Having considered the record and the parties’ arg u m e nt s ,  we 

conclude that by enacting subsection (b)  of AS 16.05.255, the legislature 

required the Board of Game to adopt specific regulations " p e r m i t t i n g"5 the

6 . The s ta te ’s suggestion that  the regulations "perm it ted" 
subsistence hunting to t h e  ex te n t  that  th e y  did not pro hibit  it o u t r i g h t  
exhib it s  a misunderstanding  of the statute.  As- the supreme c o u r t  pointed
out in Madison,_______ P.2d _at . O p . No. 2911 a t 15-17 (in d is c u s s in g  the
t w o - t i e r  regulation establ ished in the s t a t u t e ),  t he~~BnarH may nnt- rpgfr jr +" 
subsistence h u nting at all in an area in which sport  or commercial h u n t in g  
iT~ p e r milted.  .~ l_ E Y_e n i f~~s p o r t ~ a  nd-comnferc i a t l i  u~nt Lag _ace_tota I ly —f i m  In  h.t- a rj 
at all times in an ar,ea„__lha— Board J s  s t ill prohibited from re str ict inq  
subsistence hunting u n je ss t h e Bo a r d _s p ecific a 11 y “_f mds that u n r e s tr ic t e d

(Footnote C on t in ue d )

Game, P .2d n .9 ,  Op. No. 2911 at 12 n .9  (A lask a,

2 5 1 ( b ) ,  which define "subsistence f i s h i n g ’ and "subsistence use s,"  and
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tak ing  of game for subsistence uses. No such regulations werr 

g o ve r n in g  Game Unit  8 . C onsequently ,  we are required to reco*-,. 

"subsistence" defense to prosecutions under regulations adopted in 

accordance with AS 16.05.255(a)  in ord er  to carry  out the legislative 

intent .

(Footnote 6 Continued)

subsistence hunt in g  would____ interfere  with sustained yield.  |d .  In the
absence of evidence that  all oth er hunt in g  was prohioiteT: in an area and
th at m addit ion subsistence hunt in g  was restricted solely ror
sTistained-yiela purposes,  any attempt tn punish a subs is ranee use as a
v i o lation of a hunt in g  regulation. is-suso-act.

In reaching these conclusions we stress that we do not decide 
nor do we read Madison as deciding b r ig h t  line rules for d if ferentiat ing
between subsistence uses, sport uses, and commercial uses. In fact the 
supreme court  pointed out that  a commercial f isherman might well be a 
subsistence user when he fishes for personal consumption.  By the same 
token many men and women who th ink  of themselves as sport  hunters may
well f i n d  that  their  taking satisfies the statu to ry  definit ion of a " s u b ­
sistence use."  AS 16.0 5.940(23).  It may be that  most "sport  hunt ing" 
qual i fies as "subsistence h u n t i n g . "  We express no opinion on this q ues­
t ion.  It was precisely because the legislature believed tha t  the r ights of 
the various groups could only be determined th ro ugh an unders ta nding of 
the h is to ry  of hunt in g  in Alaska tha t  the Board was given the power to 
in t e r p r e t  the statute and to promulgate regulations establ ishing a reasoned 
basis fo r d is t in gu is h in g  subsistence uses from sport  uses and commercial 
uses. The Board's default  in meeting this obl igation leaves us with the 
problem faced today.

F in al l y ,  we do not read the supreme court 's  discussion of the
legislat ive h is to ry  regarding the use of the term "customary and t r a d i ­
t ional" as consti tut ing an implicit f i n d in g  th a t  the statute is somehow void 
as a discrimination against  outsiders and newcomers. See Madison,
P . 2d at ___ , Op. No. 2911 at 20-21. We assume that the Board will be
able to adopt regulations adequately answering the questions left open by 
this case and Madison w ith out violat ing state and federal equal protection 
guarantees.  See Zobel v .  Williams, 457 U . S .  55, 60-61, 102 S. Ct 2309,
2312-13, 72 L .E d .2 d  672, 677-73 (1932) (when a state d istr ibutes benefits
uneq u a ll y  between past residents and newcomers the distinctions it makes 
are subject to s c r u t in y  under the Equal Protection Clause of the 
Fourteenth  Amendme nt);  cf.  Alaska Const itut ion  art.  V I I I  (establ ishing
limitations on state regulation of h u nt in g  and f i s h in g ) .
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We believe the Board’s duty  to publ ish regulations pu rs ua n t  to 

AS 16.05.255(b)  to have been mandatory.  See Sisters of Providence in 

Washington,  Inc. v .  Department of Health and Social Serv ices, 643 P . 2d 

970, 977-78 (Alaska 1982); M u k lu k  Fre ic h t  Lines. Inc. v. Nabors Alaska 

D r i l l i n g,  I n c ., 516 P . 2d 408 (Alaska 1973); United States Smelting,

Refining and Mining Company v.  Local Bou ndary Commission, 439 P .2d 140 

(Alaska 1971). O u r  conclusion that  the legislature intended a mandatory 

responsib i l i ty  is based on two factors. First,  the legislature uses the

word "shall" which is mandatory  language. See 1A C. Sands, Suther land 

Sta tu to ry  Construction § 25.04 (4th ed. 1972); 2A C. Sands, S u t h e r land

Sta tu to ry  C o n s tr u c t io n § 57.03 (4th ed. 1973). Second, the language of

the statute, construed in l ight  of its legislative h is to ry ,  demonstrates a 

legislative intention to have the Board of Game pass meaningful  subsistence 

regulations. While the statute does not specifically state whether the 

regulations must be separate and clearly d is t inguishable  from tne re g u la ­

tions adopted p u r s u a n t  to AS 16.05.255(a),  it does require that  provision 

for subsistence h u n t in g  must be made somewhere in the r e g u la t io ns . 7
When C ha p te r  151, SLA 1978 was being considered in the legisla­

tu re ,  the Special Committee on Subsistence issued a letter of intent which 

provid ed in part;

I. Legislat ive Mandate

7. C f.  M adis on, ___  P . 2d at ____, Op. No. 2911 at 7, 16-17
(state may no longer allocate for subsistence uses at its discretion 
p u r s u a n t  to AS 1 6 .0 5 .2 5 1 (a ) ,  nor may state permit sport  or commercial 
h u n t in g  in any area where subsistence hunt in g  is restr icted;  even in those 
areas where sport  and commercial h u nt in g  are total ly  prohibited,  
subsistence h u nt in g  may not be restricted unless the Board f inds that

(Footnote Continued)
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I

This bill is intended to pro vide  a coordinated plan 
for c lar i fy ing what subsistence use of f ish and game i; 
and for documenting subsistence uses so that they can 
be integrated into fish and game management planning.  
T h is  bill also provides a legislat ive framework for the 
State's policy of recognizing subsistence as the p r i o r ­
i ty  use of fish and game.

Sections six and s e v e n : These two sections, [AS
16.05.251(b)  and .2 5 5 ( b ) ]  v hich are v i r t u a l l y  identical 
fo r the Boards of Fisheries and the Board of Game, 
are intended to sta tu to r i ly  set out  the p r io r i ty  given 
to subsistence use of fish and game resources. While 
there  are pre sently  regulations for subsistence f ish in g,  
th ere  is no mechanism for the promulgation of s u bsis­
tence hunt in g  regulations except with tne creation of 
subsistence hunt in g  areas p u r s u a n t  to A . S .  16.05.257.
Section seven would allow for these regulations so that 
subsistence hunt in g  could be d ist inguished by separate 
regulations from sports h u n t in g .  F u r th e r ,  these 
sections set *orth a p r io r i ty  of users if restrictions are 
needed because of the unava i la bi l i ty  of resources.
T h e  p r io r i t y  list is an attempt to insure that  those 
with the most dependence upon the f ish and game 
resources are the last to be restricted.

If there is a need to restrict  the taking of f ish or 
game in order to avoid damaging the fish stocks or 
game populations, or in order to assure that s u b s i s ­
tence users may continue to take fish or game, it is 
the intent  of the Committee that  sports or  commercial 
use be restricted before subsistence use. If these 
restrict ions are inadequate, restrict ion of subsistence 
use as well is authorized based upon the dependence 
on the resource, the local residence of the subsistence 
users,  and the avai labi l i ty  of alternate resources. It 
is the intent of the Committee that  decisions and 
determinations by  the Board of Fisheries and the 
Board of Game will be subject to complete publ ic 
s c r u t in y  and that  reasons will be given for .any action 
or  any fai lure  to act.

Letter of In te n t ,  Special Committee on Subsistence,  2 House Journal  1154, 

1155 (1973).

l imitation on subsistence h u nt in g  is necessary for s u s ta in e d -y ie ld  
p u rpo se s).

(Footnote 7 Cont inued)
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The Committee's letter is entit led to substantial  weight in d e t e r ­

mining the legislative in tent in enacting the statutes.  See Madison, ____

P . 2d at _____ , Op. No. 2911 at 12-19; 2A C. Sands,  Suther land S ta tu to ry

Construction § 43.07 (4th ed. 1973). It indicates that the legislature 

intended the statute to change the exist ing system which did not p rovid e  a 

mechanism for establ ishing separate subsistence regulations.

Board's Inaction

The Board of Game has not promulgated a specific regulation 

g o ve r nin g  subsistence h u n t in g  in Game Unit  8 , nor has it made spec:fic

provisions for a subsistence defense or exception to prosecutions under 

regulations adopted p u rs u a n t  to AS 1 6 .0 5 .25 5 ( a) .  The time tha t  has 

elapsed from 1973 to the present has pro vided more than adequate

o p p o r tu n i ty  for the Board to carry  out  its statu to ry  responsib i l i ty .  

Consequen tly ,  we conclude that  the Board has failed to carry  out  its

responsibil i ties and,  under the a u th o r i ty  of United States Smelt ing, 439

P . 2d at 141-42, dismissal of Eluska's prosecution might have been ju s t i f ie d .  

We believe the supreme court 's  comments regarding the Local Boundary

Commission in United States Smelting are p a rt ic u la r ly  appropriate to this

s i t u a t io n :

In o u r  view the Local B ou n d a ry  Commission has 
had suff ic ie nt  time to discover'  s e n s ib !,  principles p e r ­
taining  to the changing o(  local boundaries.  Permit­
t ing continued fai lure  on the commission's part  to
promulgate standards for changing local b o undary  lines 
can no longer be ju st i f ied by  the need for f u r t h e r  
experience.  Since uncLr AS 44 .1 9 .26 0 ( a)  the legisla­
ture  required the commission to develop standards in 
order to recommend b o undary  changes,  and the
commission had not developed standards prior  to the 
Nome annexation proceedings, we hold that the commis­
sion lacked the power to recommend the Nome 
boundary  changes in question. To do otherwise would 
be to condone the commission’s nonobservance of a
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valid legislat ive p rereq uis it e  to the exercise of the 
commission’s discretion in matters of local b oundary  
cha ng e s.

439 P . 2d at 142 (footnotes om it te d ) .

I I I .  "Subsistence" Defense

We decline to aff i rm  the dismissal of the prosecution,  however, 

because we believe the statute in terpre ted in l ight  of its legislat ive h isto ry  

suggests an alternate remedy which adequately balances the r ights of 

Eluska and those similarly situated to engage in subsistence hunt in g  and 

the state's legitimate in ter est  in protecting the fish and game resources of 

the  state. In the absence of specific regulations g o ve r nin g  subsistence 

h u n t in g  applicable to Game Unit  8 , we hold that  Eluska was entit led to rely 

on a "subsistence" defense to prosecution under regulations implementing 

AS 1 6 .0 5 .25 5 ( a) .  We are guided in this decision by our supreme court  s 

decision in Frank v.  S t a t e , 604 P . 2d 1063 (Alaska 1979). Fra nk was 

convicted for i l legal ly taking and t ra n s p o rt ing  a moose. He defended on 

the g r o u n d  that  the moose was necessary for a funeral  potlatch which was 

an expression of rel igious bel ief and that  prosecution operated to abridge 

his freedom of rel igion.  T h e  supreme court  agreed and ordered dismissal 

of the complaint. Having found that  the use of moosemeat in funeral  

potlatches was a necessary re quirem ent of Frank's rel igious beliefs and 

h avin g concluded th at  the state failed to prove a c o unte r vai l i ng  public 

pol icy,  the court  adopted the exemption in question.  While Eluska's r ights 

are based on a s ta tu to ry  protection of subsistence h u n t in g ,  rather than a 

consti tut ional  protection of rel igious freedom, we believe the same approach 

is in ord e r.



In the absence of appropriate  r e g u la t io n s , 9 we believe that  the

best way to accommodate Eluska's s ta tu to r y  r i g h t  to subsistence h u n t in g

and the state’s r ig h t  to reasonably protect the state's game resources is to 

judic ia l ly  recognize a defense for subsistence h u n t in g .  We therefore hold 

tha t  when the trial court  concludes, as a matter of law, that h u nt in g

occurs in an area in which the state has not adopted regulations p u r s u a n t

to AS 1 6 .0 5.255(b)  p r o v id in g  for subsistence uses and recognizing the

subsistence p r i o r i t y ,  conduct which would otherwise be a violation of a

regulation adopted p u rs u a n t  to AS 16.05.255(a)  restrict ing hunt ing is 

ju st i f ie d as a "subsistence use" if the person whose conduct is alleged to 

have constituted hunt in g  in violation of the regulation believed he or she 

was taking the game for subsistence uses (see AS 16.05.940(23))  and was 

not aware of and did not consciously d is re gard  a substantial and u n j u s t i f i ­

able r isk that his or her taking was not a subsistence use of the game

taken. (See AS 1 1 .3 1 . 9 0 0 ( a ) ( 3 )  defin ing the mental state "r e c k le s s ly ." )  

We use the term "defense" as it is defined in the revised criminal code, 

AS 1 1 .3 1 . 9 0 0 ( b ) (1 5):

"defense",  other than an aff i rm ati ve  defense,  means
that

( A )  some evidence must be admitted which places 
in issue the defense;  and

8 . T h e  defense recognized in this opinion exists only to the 
e x te n t  that  the state has not adopted detai led regulations provid ing for
subsistence h u n t in g  wi thin an area. Such regulations when and if adopted
would have the additional effect of g u ar d in g  against  abuses and would aid
in record keeping to determine the true impact of subsistence h u n t in g  
upon game management. See Frank v. State, 604 P . 2d 1063, 1075 (Alaska 
1979). Where the state has adopted val id regulations recognizing the
subsistence p r io r i t y  they would be control l ing and the defense recognized
here would no longer a pply .  Whether given regulations are valid is of
course a question of administrative  law for the court  not a question of
adjudicative fact for the j u r y .  Cf.  Ma d is o n , _____  p . 2d at _____ , Op. No.
2911 at 13-15; Kel ly  v.  Zamarello, 486 P . 2d 906, 917 (Alaska 1971).
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( B )  the state then has the burden of d is pro vin g 
the existence of the defense beyond a reasonaole 
doubt.

In order to permit a pretrial  dismissal of charges where a p p - o -  

p r ia t e3 and avoid delay in presenting such a defense,  we will require a

9. We recognize that  a statute which defines an offense in 
terms which require reasonable men and women to guess at its meaning is 
const itut ional ly  inval id.  State v.  Rice, 626 P . 2d 104, 109-10 (Alaska
1981). A statute which clearly defines an offense may nevertheless be 
const itut ional ly  inf irm, if exceptions or defenses are recognized but th e ir  
scope is unclear.  A potential subsistence user must be able to determine 
before he or she hunts w heth er the hunt  will comply with the law before 
he or  she can be subjected to criminal prosecution for his or  her h u n t in g .  
Un c e rta in ty  regarding a p e r s o n ’s r ights may discourage him or her from 
subsistence hunt in g  thus in d ir ectly  accomplishing a result which the
legislation sought  to p re v e n t .  We address the problem of " fa ir  notice" in
three ways.  (1) We depart  from o r d in a r y  practice and permit  a defendant
to obtain a pretrial  judgment o f  acquittal in an appropriate case. While 
summary judgments are recognized in the civi l  rules we have never recog­
nized such a procedure before in criminal cases. Nevertheless,  we believe 
it appropriate  in this type of case to insure that  subsistence hunters are 
not p u t  to the cost and u n ce r ta in ty  of a j u r y  trial in those cases in which 
the state will clearly be unable to disprove the subsistence defense, The 
pretria l  ju dgment of acquittal  will thus serve the screening function served 
by a gra nd j u r y  proceeding or prel iminary hearing in felony cases. (2) 
We establish a mens rea of recklessness to insure that  o n ly  those who
recklessly h u n t  in bad faith will be subject to prosecution.  (3) Fin al ly ,  
we define the exception as a defense rather than an aff irma tive  defense to 
insure th at  the state must prove g u i l t  beyond reasonable doubt by con­
v in cing a j u r y  that the h u n t in g  in question was not a subsistence use. We 
stress that  our recognition of the defense is required by  the state's fai lure 
to comply v/ith the statutes by  adopting appr opriate  regulations.  Should 
the state remedy this deficiency then the defense would no longer be 
applicable.

We have considered making the defense one for the court  by  
analogy to entrapment.  See Yates v .  State, 631 P . 2d 1362, 1363-64
(Alaska A p p .  1934). Since the purpose of the defense is to su bst itute  for 
regulations which would give guidance to those to be affected, a strong 
argument  can be made for judicial decisions on a case-by-case basis that  
would have precedential value.  See Yates at 1364, cit ing People v .  Moran, 
463 P . 2d 763, 769 (Cal.  1970) ( T r a y n o r ,  C . J . ,  d is s e n t i n g ) .  Nevertheless,  
we are satisfied that jur ies are in a p a rt ic u la r ly  appr opriate  position to 
evaluate the subsistence defense.  We have also considered and rejected 
making "subsistence use” an aff i rm ative defense.  AS 1 1 . 3 1 . 9 0 0 ( b ) ( 1 ) .  We 
are satisfied that  an aff irm ative  defense would in appro pr ia te ly  d is tr ib u te

(Footnote C onti nued )



p a r t y  in tending to rely upon a suosistence defense to make a prel im inary 

showing a reasonable time before trial .  In a pre tr ia l  order the court may 

establish procedures,  including time limits, for raising the defense.  

Fai lure to give notice of the defense before trial or in the manner p r e ­

scribed in the pretria l  ord er may, unless excused for good cause, result  

in the for fe i tu re  of the defense.  See Alaska R. Crim. P. 1 2 ( b ) ( 3 ) ,  12(e),

and 1 6 ( f ) ( 3 ) .  See also Davis v. United S ta te s, 411 U.S.  233, 93 S. Ct.

1577, 36 L . E d . 2 d  216 (1973).

A defendant desir ing a pretrial  dismissal of the prosecution may 

make a pre l im inary  showing which should consist of some evidence, which 

may be in a f f id a v i t  form, that  he believed in good faith that, under all of 

the circumstances which he understood to e x is t ,  his hunt in g  constituted a

subsistence use of the animal or animals t a k e n . ; 0

(Footnote 9 Cont inued)

the burden of proof in l ight  of the Board's fai lure to enact regulations 
g iv in g  appropriate  guidance as it was required to do by AS 16.05.255(b) .

10. Subsistence use is defined in AS 16.05.940(23) s follows:

"subsistence uses" means the customary and t r a ­
dit ional uses in Alaska of wi ld, renewable resources 
f o r  direct  personal or family consumption as food, 
shelter,  fuel,  clothing,  tools, or  transportation,  for 
the making and sell ing of h andicraft  articles out  of 
nonedible b y - p r o d u c t s  of fish' and wildl i fe resources 
taken for personal or family consumption,  and for the 
customary trade,  barte r  or sharing for personal or 
family consumption;  fo r the purposes of this para­
g r a p h ,  family means all persons related by  blood, 
marriage, or adoption, and any person l iv ing within 
the household on a permanent basis.

"Customary" and "tradit ional"  are not f u r t h e r  defined in the statute and 
therefore must be given th eir  common meanings.  AS 01.10.040. " C u s ­
tomary means according co custom, the usual way of doing something. 
See O x f o rd  American Dic tionary 156 (1930). "Tra dit ional"  means according 
to tra dit ion,  a custom handed down from generation to generation

(Footnote Continued)
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T h e  statute only  requires the state to provide for subsistence 

h u n t i n g .  I f  the state has enacted ragulations making adequate provision 

for subsistence h u nt in g  then the defense we have recognized would net 

e x is t .  C onsequently ,  if the defendant has made his prel iminary showing, 

then the state should be given an o p p o r t u n i t y  to establish, if possible, 

e ither that  the regulations which defendant allegedly violated did not in 

fact "re str ict"  the tak ing of game, AS 1 6 .0 5 . 2 5 5 ( b ) ,  because, e . g . , it was 

a regulation of time, place and manner tha t  did not s ignif ic antl y  impact or 

impair subsistence use or,  a lt ernat iv e ly ,  that  any restriction on s u b s is ­

tence use recognized subsistence p r io r i t y  and was intended to p rot eel.

sustained y i e l d . ^ W e  in t er pr e t  the term ’’ restrict ion" to mean any s ig n i f i -

can t imp airmen t_of_subsistence-uses___A S 16.05. 255 ( b ) ^

If ,  after hearing the evidence, the court  is satisfied that  a 

reasonable j u r y  could not f ind gu i l t  beyond reasonable doubt,  i . e . , there 

must be a reasonable doubt whether the defen dant's  taking constituted a 

subsistence use, the prosecution should be dismissed. If reasonable men 

and women could d if fe r ,  the defense should be submitted to the tr ie r  of 

fact with appropriate  instructions setting out the s ta tu to ry  definit ion of

(Footnote 10 C ontinued)

especially w i th out w r i t in g ,  a long establ ished custom or method of
procedure.  j_d, at 728. But see M a d is o n , ___  P . 2d a t  , Cp.  No. 2911
at 20: 'custom ar y  and tradit ional"  should be defined in accordance with
legislat ive h is to r y .  Th e  words "customary and tradit ional"  serve as a 
guidel ine to recognize historical subsistence use by in d iv id uals ,  both 
native and n o n - n a t iv e  Alaskans.  In addi t ion,  subsistence use is not 
s tr ic t ly  limited to rural communities.

-1 6 -
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subsistence use , 11 the requisite mens rea, 12 and the appropriate  burden 

of proof.  AS 11 .SI .90 0(b )  (15) ( B ). 13
Since the issues presented b y  the defense of subsistence involv e

mixed questions of fact and law which have not been addressed by the

trial c o ur t,  it is necessary for us to remand this case for f u r t h e r

p r o c e e d in g s .

T h is  case is REMANDED to the superior court  for trial of

Eluska's subsistence d e f e n s e . 11*

11. See note 10 s u o r a .

12. "Reckless."  See note 9 suora.

13. See note 9 s u p r a .

14. Th e  opinion in this case was underg oing final editing at the 
time the supreme court  issued its decision in M a d is o n . The draft  has been 
adapted to reflect o u r  unders tandin g of M a d is o n . We recognize that fu tu r e  
l i t ;gation will serve to c lar i fy  and refine both this decision and Ma dison.
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3

(7) p a r t i c i p a t e  with o t he r  d i v i s i o n s  in the 
p r e p a r a t i o n  of s t a t e w i d e  and r e g i o n a l  management 
p lans  so t h a t  the se  p lans  r e o r g a n i z e  and in c o rp o r a te  
the  needs of s u b s i s t e n c e  u se r s  of f i s h  and game.

AS 16.05.251

Regu la t ion s  of the Board of F i s h e r i e s .

(b)The Board of F i s h e r i e s  s h a l l  adopt  
r e g u l a t i o n s  in accordance with the  A d m in i s t r a t i v e  
Procedure Act (AS 44.62) p e r m i t t i n g  the t aking  of 
f i s h  for  s u b s i s t e n c e  uses  u n le s s  the  board 
d e t e r m in e s ,  in accordance with the  A d m in i s t r a t i v e  
Procedure Act ,  t h a t  adop t ion  of the r e g u l a t i o n s  w i l l  
j e o p a r d i z e  or i n t e r f e r e  with the  maintenance of f i s h  
s t o c k s  on a s u s t a i n e d - y i e l d  b a s i s .  Whenever i t  i s  • 
n e c e s s a r y  to r e s t r i c t  the t a k in g  of f i s h  to a s su re  
the  maintenance of f i s h  s to c k s  on a s u s t a i n e d - y i e l d  
b a s i s ,  or to as s u re  the c o n t i n u a t i o n  of s u b s i s t e n c e  
uses  of such r e s o u r c e s ,  s u b s i s t e n c e  use s h a l l  be the 
p r i o r i t y  use .  I f  f u r t h e r  r e s t r i c t i o n  i s  nec es s a r y ,  
the  board s h a l l  e s t a b l i s h  r e s t r i c t i o n s  and 
l i m i t a t i o n s  on and p r i o r i t i e s  for  th e se  consumptive 
uses  on the b a s i s  of the  fo l lowing  c r i t e r i a :

(1) customary and d i r e c t  dependence upon 
the  res ou rc e  as the  m a ins tay  of  o n e ' s
1i v e l i h o o d ;

(2) l o c a l  r e s i d e n c y ;  and
(3) a v a i l a b i l i t y  of a l t e r n a t i v e  r e s o u r c e s .

AS 16.05.940

D e f i n i t i o n s .  Jn t h i s  ch a p te r

(17) " s u b s i s t e n c e  f i s h i n g "  means the t a k i n g ,  
f i s h i n g  f o r ,  or po ss e ss io n  of  f i s h ,  s h e l l f i s h ,  or 
o t h e r  f i s h e r i e s  re so ur ce s  fo r  s u b s i s t e n c e  use with 
g i l l  n e t ,  s e i n e ,  f i s h  wheel ,  long l i n e ,  or o t he r  
means de f ine d  by the Board of  F i s h e r i e s ;

(26) " s u b s i s t e n c e  uses'" means the  customary and 
t r a d i t i o n a l  uses in Alaska of w i l d ,  renewable 
r e s o u r c e s  for  d i r e c t  p e r so n a l  or f ami ly  consumption 
as  r e s o u r c e s  for  d i r e c t  p e r s o n a l  or f ami ly
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