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HOUSE JUDICIARY COMMITTEE
HB 245 - Testimony of Jerry Kurtz
September 19, 1985

Chairman Rep. Miller introduced Jerry Kurtz, a member of
the Code Revision Commission. Mr. Kurtz gave a general
overview and explanation of HB 245.

Mr. Kurtz: HB 245 1is another bill that has been in the
legislature for a long time. I can not recall when it was
first introduced. Probably 1979 or 1980. The bill

originally contained clauses concerning what are called

due-on-sale clauses; deeds of trust, clauses that say that
if the owner of a house sells it, than the owner of the
mortgage can declare the entire balance of the mortgage due

and payable. This type of clause 1is the subject of
legislation in a number of states and court decisions in
others. Banks like that kind of clauses, mortgage payers
generally do not. To make a 1long story short, Congress
took action three years or so ago (inaudible, pages
turning)....greater issue, to boot, because the action they
took made it possible to enforce due-on-sale clauses under
virtually all mortgages that were purchased by the

secondary mortgage market and the result was that we took
that section out of this bDbill because it would not
accomplish that much if we left it in, and it was clear
that the banks would oppose the whole bill if those
sections were not removed.

The bill as it now stands tries to do two things. First of
all Alaska law concerning foreclosure of deeds of trust has
quite a few holes in it and we tried to fill 1in those
holes. A goodexample was a situation where a deed of
trust was foreclosed by a non-court summary proceedings and
ceases to think of the terms of hypothetical where we have
a one hundred thousand dollar house that"s being foreclosed
for a debtof thirty thousand dollars on the first
mortgage.There may well be second or third, or ev”™n
second, third, fourth and fifth mortgages on it.
somebody comes to that sale and bids more than what * owed
on the first mortgage, bids say, sixty thousand dollars, we
have no statute explaining what happens to the surplus over
and above fflat"s required for payment of the first
mortgage. At the present time some title companies will
force a court action. Logically those proceeds should be
applied to the liens against the property in the order they
were incurred against the property. We have put 1in a
petition to do just that. Some title companies are willing
to risk spreading money out in that fashion, ethers are
not. This 1is a good example of the type of problem we're
trying to solve.

xnere are two major changes fror present law. Under
present law deeds of trust can be foreclosed 120 days after



going into default through summary procedures that do not

involve the court. However, mortgages cannot be foreclosed
that way and contracts of sale cannot be foreclosed that
way . This legislation would make it possible to foreclose

any security in the same way a deed of trust can be
foreclosed, and our feeling is that all these things do the
same thing. The Supreme Court of Alaska has gone in the
direction of treating mortgages and contracts of sale
similarly to the way deeds of trust are treated, and we
don"t see any economic or Jlegal reason to treat thenm
differently. What we"re doing 1is making the procedure
practical for all these things.

The second major change 1is in the way property must be
sold. Lets go back to our one hundred thousand dollar
house. At the present time if 1"m a bank and 1 hold a
mortgage for fifty thousand dollars against a one hundred
thousand mortgage or a deed of trust, against that house,
I can send out appropriate notices and at the end of 120
days some attorneys (I"m sure Mr. Reitman has done this at
times, | know I°ve done it many times) go over to the court
house, stand on the court house steps and announce to

whoever 1is there, usually a gathering of people who are in
to deal with traffic tickets, and attorneys that wander by,
that we"re selling this house and bids are now open, and we
then bid fifty thousand dollars, an offset bid, on behalf
of whatever institution that holds the deed of trust and we

go home. Now this procedure doesn"t accomplish anything
economically for either the owner of the mortgage or the
person who owns the house. It leaves some problems. The

Supreme Court of Alaska has 1indicated that if the bid is
totally unfair that they may set the sale aside, but we

don*"t know what is totally unfair. We don®"t know whether
the bank has to bid seventy thousand or ninety thousand or
fifty-five thousand. We have no feel for it. What we"ve

done is allow conservative people who want the procedures
the way they"ve always been to go ahead and do so, but
we"ve also given them the same Uniform Commercial Code
alternative that now exists under Alaska law and may be law
under forty-nine states I believe, regarding personal
property, and that is the option for the foreclosing deed
of trust holder to simply go about selling that house the
way anybody else can sell a house; that is to list it with
a broker, advertise it, treat it like a normal house sale.
Houses sold in that fashion are likely to bring about what
they are worth, which will help the debtors and there would
more likely be surplus proceeds. It also will help the
foreclosing party, we feel, eliminate the necessity for
having this silly sale on the courthouse steps.

Those are the major changes the act makes. I can"t
emphasize too strongly that the person that holds the deed
of trust can foreclose basically in the same fashion as he
does today, 1if he wants to; on the other hand, if he wants



to use the new method instead, he can, and || think that
over a period of time those people will. Under Uniform
Commercial Code the experience has been that right after
adoption of the <code people kept selling things like
airliners and Caterpillar tractors at public auction, but
twenty-five years later vyou seldom see items like this at
public auction. Commonly, goods are sold through normal
channels, such as Caterpillar tractors dealers for
tractors, and airplane dealers for airplanes, resulting 1in
everybody working out better sales.

That"s about the best overview | can give you without going
through it section by section. There 1is a chart on pages
four .nd five of the commentary which if you can understand
it in any less than an hour, you®"re doing better than 1 am,
but it is accurate and its probably the best way to see the
difference 1in the procedures. The 1important thing 1is that
by the old act or the bill we propose, it still takes 120
days to foreclose, still <can"t start foreclosure until
thirty days to default, and the notice requirements in this
new bill, we feel, are more protective; they are designed
to make sure that whoever 1is in that building, or whoever
owns that property gets notice of the foreclosure.

The real philosophical question that we have here 1is why
should a one hundred thousand dollar house be treated any
differently than a one hundred thousand dollar airplane or
a Caterpillar tractor.

I should add, 1 forgot to say, that the title companies
looked at this very long and hard, as did the banks, four
or five years ago; we had sent it to these institutions
earlier for a report, but there has not been any active
involvement of either group since then, and certainly this
should be nosed out to the real estate and banking and
title company groups before the committee takes ac".ion. The
bar h'.." never taken a position.

1

Chairman Miller; Were they aware?

Mr. Kurtz: Well they were, 1 don"t know whether they are
now or not.

Chairman Miller: a very minor point? I noticed at the
bottom of page 8, the section requires the secured party to
pay the debtor five hundred without proof of actual
damages. I"m just curious how we arrived at five hundred
dollars?

Mr. Kurtz: Mr. Chairman, I"m glad you raised that
question. That"s one section the banks probably still are
not happy with. I should have indicated that. I represenc

pretty nearly every bank in Alaska, that®"s what 1 do with
90% of my time, but I1"m also a debtor, so I have a split



personality when talking about this sort of problem. We
had a major problem in Alaska in being unable to get payoff
quotes on deeds of trust. A lot of the mortgages are
serviced by mortgage companies and this state has no
control, no regulations, no lav/s whatsoever dealing with

mortgage companies. Anybody that has enough money to set
up a corporation can open a mortgage company, and start
servicing mortgages. It was felt that one hundred dollars
wasn"t a high enough figure to get anybody to take it
seriously, and the figure 1is very arbitrary- I think the
commission originally had a much higher figure. Most cf us

on the commission could not understand how, with computer
systems that most mortgage holders were using, there should
be any problem coming up with a payoff of a mortgage in
fifteen days.

In the same connection we, at the request of the bankers,
will request provisions so that a person cannot come 1in and
ask for a payoff every two vreeks all year. In other words,
you have to t reasonable about how often you request these
things, othe* 1ise you will get charged for them.

END OF JERRY KURTZ®" TESTIMONY
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House Bill *.45 was heard by the House Judiciary Committee
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tape B dated September 19.
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ALASKA CODE REVISION COMMISSION

is given an option to proceed with foreclosure under this Act
if he should wish to.

; ,
| e (o *'Olésii”fﬁv*ti ALASKA [ V*l‘_i%;(l;éTU»E This transitional section will make it necessary
E*Y?‘rjicvlv‘&t: Q{j)é\'};ﬁ;?:”“ that the statutes repealed'or amended by thi3 Act be retained
u» \ ),*(( . .
‘uooc-acdcﬁgc“e\ﬁov(s DTIARCEY in Alaska Statutes volumes for several years after this Act
Pebruacy 15, 1985 goes into effect.
The Honorable Jack Puller Section 7

halraan, Alaska Le_%;islative Council
ol The effective date of the Act should be several

Pouch V, State Capi
Juneau, Alaska 99611

B months following enactment to allow time for becoming familiar
with its terms.

Ret ill on security interests in real property
Dear Chairman Puller:

) ~ The attached bill is submitted to the Alaska
Legislativ  Council pursuant to AS 24,20.075 vith the request
hdt it be introduced in the Pourteenth Legislature.

The bill was in the Thirteenth Legislature as HB 341/SB

44, That bill did not move out of committee, At least part of

he reason was that It was erroneously associated in many minds

th a controversial "due-on-sale* section of an earlier bill, HB
|

2
t .
v

403 of the Twelfth Legislature. That section 1s not in the bill
i.iv offeced. Changes “in other state and federal lending lavs
have made it unnecessary.

The bill covers the relationship, rights, and remedies
of debtor and creditor in secured real property transactions. [t
lresu_ltedT_tf{othhe commission's general review of real property
av in Title

. The main sources drawn upon in preparm_? the bill are

the existing Alaska lav on deeds of trust, the Uniform Commercial

, the "‘Washington lav on nonjudicial foreclosure, and the
form Land TranSfers Act.

A commentary on the bill is attached.

Regpectfully submitted,

CJt>Cuv ifyh&Q

John W. Abbott, Chairman =
Alaska Code Revision Commission

JWAschw

Attachments )

cc: Hon. Bill Sheffield ) .
Hon. Edmond W. Burke, Chief Justice .
Executive Director, Legislative Affairs Agency
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"receiver,” and "trustee in bankruptcy" are added in (6) to
clarify intent.
Section 3
AS 06.05.175
COMMENT:  This subsection is added to meet the
possible reluctance of a financial institution to provide
information to the holder of a subordinate security interest.
Section 4
AS 09.45.170
COMMENT: This section substitutes the broader
term “secur.'ty interest” for the term "mortgage" in the
long-standing section on judicial foreclosure in the Code of
Civil Procedure. Ho change is made in the judicial foreclose m
procedure, but it is made clear by statute that the procedure
is available broadly for foreclosure of all security interests.
Section 5
Repeal of AS 09.45.200 and AS 34.20m(010--34.20.135
COMMENT: AS 09.45.200, here repealed, provides
that an action for foreclosure cannot be maintained while an
action is pending for the debt. Reference AS 34.21.080 in
the bill.
The other sections repealed are the existing law
on deeds of trust.
Section 6
COMMENT:  This transitional section takes the con-
servative approach that the law in effect when a security
agreement is entered into shall be the law used in enforcing
the security agreement. However, since this Act follows more
closely the existing law on deeds of trust than it does the
existing law on other security agreements, an exception is made
as to d.eds of trust.. The person foreclosing a deed of trust

FEBRUARY 1985
ALASKA CODE REVISION CfMMISSION
COMMENTARY TO ACCOMPANY
DRAFT BILL ON SECURITY INTERESTS IN REAL PROPERTY
BILL NO.
General Features of the Bill

The attached bill prepared by the Alaska Code Re"ision
Commisnion is an effort to bring into secured real property
transactions some of the same principles that govern secured
personal property transactions under the Uniform Commercial Code.
The bill covers the broad area of relationships, rights, and reme-
dies of debtor and secured creditor. The state law on summary
foreclosure of deeds of trust would be superseded, but not dras-
tically changed. In cases where foreclosure under a power of
sale i3 required, the bill makes possible a commercially reason-
able resale by listing and sale through a real estate agent, in
order to avoid the disasterous forced-sale prices often received
at public auction.

The bill was introduced in the Twelfth Legislature -a
HB 403. Action was not taken on it. All attention focused on a
relatively minor part of the bill, a section limiting the use of
"due-on-sale” clauses in security agreements for the purchase of
a home. That controversial section, readily separable from the
body of the bill, is not included in the present form of the
bill and has largely been preempted by recent federal and state
statutes and regulations (sec. 341, Garn-St. Germain Depository
Act of 1982, P.L. 97-320, 12 U.S.C., sec. 1701 j-3; 12 U.S. sec.
371(g); 12 C.F.R. sec. 548.8-4(f); AS 06.01.020; AS 18.56.098(e);
15 AAC 118.267;.

In the Thirteenth Legislature the bill <s again intro-
duced, but it was not s*”-ijled for committee hearings. In that
legislature the code revision commission was asking that prior-
ity be given to several other hills it had drafted. However,
the commission believes the time now is right for legislative

1



attention to this bill.

Persons familiar with the present Alaska law on iv;th
real and personal property should find the bill a natural
development. The vast majority of real property sales are now
financed by deeds cf trust. Most departures in the bill from
present practices under deeds of trust are not great. The
main changes occur where needed to permit additional kinds of
sales of collateral in cases of default. The bill makes deed
of trust foreclosure procedures applicable to mortgages and
contracts of sale. Under present law mortgages are more diffi-
cult tc foreclose than deeds of trust, for no logical reason,
and there are no statutory guidelines for foreclosing contracts
of sale, which has resulted in substantial litigation at both
the superior court and supreme court level (e.g., Lonas v.
Metropolitan Mortgage and Securities Co., 432 P.2d 603 (1967);
Moran v. Holman, 501 P.2d 769 (1972); Curry v. Tucker, 616 P.2d
8 (1980); Wickwire v. McFadden, 633 P.2d (1981); Strack v.
Miller, 645 P.2d 184 (1982); additional cases are summarized
in Department of Revenue v. Baxter, 486 P.2d 360 365 n.10).

A bill of this kind must specify procedures to Lc
followed and forms to be used in carrying out the procedures.
The procedures to be followed before sale in a summary fore-
closure are set out in the bill in AS 34.21.110—34.21.150.
These sections are followed by AS 34.21.160—34.21.170 which
specify the content of forms that are to be used. Since the
forms are designed to advise the defaulting debtor of his rights
and to inform him of the procedures that will be followed, they
cover some of the same material that is set out in the preced-
ing substantive .'actions. AS 34.21.100 in the bill explains
this relationshir hetween the sections.

A contents page and a comparison of time elements and
steps from default to sale under existing law and under the
bill are attached here for ready reference. (See next 3 pages)

2=

AS 34.21.230

SOURCE: (a) is from AS 45.09.504(a); (b) ia original
drafting; and (c) is from AS 45.09.504(b).

COMMENT: Subsection (a) is taken from the UCC.

The priorities among various types of liens and security
interests are left by (a) (3) to case law. Although it is
not spelled out in the bill, it is intended that the secured
party retains a right to file an interpleader action when
priorities are in doubt.

AS 34.21.240

SOURCE: AS 45.09.507.

COMMENT: This section al'ows for an injunction
before sale or damages after sale for failure to comply with
this chapter.

AS 34.21.250

SOURCE: AS 45.09.201.

COMMENT:  This section is taken from the UCC, and
is included principally to contrast with AS 34.21.260.

AS 34.21.260

SOURCE: This section is from AS 45.09.501(c), but
is more inclusive.

COMMENT: This section protects debtors from being
asked to waive various rights guaranteed by this chapter.

AS 34.21.290

SOURCE: (1) is from AS 45.09.105(3); (2) is from
AS 45.09.105(4); (3) is from USLTA sec. 1-201(19); (4) is from
AS 45.09.105(8); (5) is from USLTA sec. 1-201(25) and ULTA sec.
3-103(7); and (6) is f.om AS 45.09.105(9).

COMMENT: Al definitions are paraphrased from the
UCC or the USLTA, as noted. The terms "governmental agency,”

-15-



AS 34.21.200

SOURCE: Qriginal drafting.

COMMENT: Offset bidding at a sale of collateral
at public auction is the norm at present, and continues to
be provided for in this section.

This bill permits negotiated sales of the collateral
as veil as sales at public auction. Subsection (a) prohibits
the foreclosing secured party from being a purchaser at a
sale that he negotiates as seller.

Subsection (b) authorizes a junior lienholder to
set off the amount of his lien if he is a purchaser of the
collateral and first pays off or secures the release of
superior liens.

AS 34.21.210

SOURCE:  AS 34.20.0HO(c) and (d) .

COMMENT: This section requires that there be
included in, or attached to, the deed issued by the secured
party (1) an affidavit of the manner of giving the required
notices and (2) an affidavit of publication of the notice of
intent to sell. Existing AS 34.10.080(d) calls for reccrding
of these affidavits by the secured party after the sale.

AS 34.21.220

SOURCE:  (a) is from AS 34.20.090(a); (b) is from
AS 34.20.090(h); (c) is from AS 34.20.090(c); and (d) is
from AS 34.20.100.

COMMENT: This section is little changed from
existing law.

Subsection (d) restates the present rule which
allows nonjudicial foreclosure only where no deficiency
judgment is permitted.

-14-

CHAPTER 21. SECURITY INTERESTS IN PEAL PROPERTY

Sec. 34.21.010. POLICY AND SCOPE

Sec. 34.21.020. TRANSACTIONS EXCLUDED

Sec. 34.,21.,030. WHERE COLLATERAL NOT OWNED BY DEBTOR

Sec. 34.,21.,040. RE?UEST FOR STATEMENT OF ACCOUNT

Sec. 34.,21..050. ALIENABILITY OF DEBTOR'S RIGHTS

Sec. 34.21.,060. NOTIFICATION QF ASSIGNMENT

Sec. 34.21.070. RELEASE OF SECURITY INTEREST

Sec. 34..21.080. REMEDIES OF SECURED PARTY

Sec. 34.,21.,090. RE8U|REMENTS FOR SUMMARY FORECLOSURE

Sec. 34..21..100. PROCEDURE BEFORE SALE

Sec. 34..21.110. TRANSMITTING AND POSTING NOTICE OF DEFAULT

Sec. 34..21..120. RECORDING NOTICE OF INTENT T" SELL

Sec. 34..21..130. TRANSMITTING, POSTING, AND PUBLISHING NOTICE
OF INTENT TO SELL

Sec. 34..21..140. TRANSMITTING FURTHER INFORMATION ABOUT SALE

Sec. 34.,21..150. MANNER_OF TRANSMITTING NOTICE

Sec. 34..21..160. CONTENT OF NOTICE OF DEFAULT

Sec. 34..21..170. CONTENT OF NOTICE OF INTENT TO SELL

Sec. 34..21..180. CURING DEFAULT BEFORE SALE; EXTINCTION OF
DEBTOR'S RIGHT TO CURE

Sec. 34..21..190. MANNER OF SALE

Sec. 34..21,,200. PURCHASE OF COLLATERAL BY LIENHOLDER

Sec. 34.21,.210. PROCEDURE AFTER SALE

Sec. 34,21,220. EFFECT OF SALE

Sec. 34,21..230. DISPOSITION OF PROCEEDS OF SALE

Sec. 34,21..240. SECURED PARTY'S LIABILITY FOR FAILURE TO
COMPLY; ENJOINING SALE

Sec. 34.21,.250. GENERAL VALIDITY OF SECURITY AGREEMENT

Sec. 34,21,.260. WAIVER OF RIGHTS

Sec. 34,21..270. DEFINITIONS

Other Amendments:

Sec, 06.05.175. DEPOSITOR AND CUSTOMER RECORDS CONFIDENTIAL

Sec. 09.45.170. JUDGMENT ON FORECLOSURE OF LIEN

Repeal of AS 09.45.200 and AS 34.20.010—34.20.135

Transitional provisions
Effective date



STEPS IN SUMMARY FORECLOSURE
I SR EXISTING SECTIONS 34.20.070 - 34.20.135

(Deeds o-T Trust)

DEFAULT
(including the running of any grace period)

[wait 30 days or more]
1

*Record notice of default and sale

[within 10 days]

Transmit copy to (1) debtor, his known successor,
recorded successor, Or successor in possession;
(2) any other person 1in possession; (3) recorded
subsequent lienholders, and (4) state (special
notice re its liens)

[no wait necessary]
A-wait
90 days
or more

Post copy in three public places and
publish once a week for four weeks

(Right to cure default and resume payment
schedule until auctioneer®s hammer falls)

4

-> SALE AT PUBLIC AUCTION “T
(No creditor®s right to recover deficiency
and no debtor"s right of redemption)

*B-wait 30
days or
more fol —
lowing
posting

Minimum time between the end of a grace period for receipt of

payments and the date of sale: 120 days.

* A and B time lapse is used depending upon which brings one

to a later sale date.

Subsection (f) i3 designed to provide a clear
record for the title searcher. [If the secured party's
failure to record the required notice after cure causes a
debtor to iose a sale, the debtor may sue for damages under
sec. 240.

Subsection (g) is a radical departure from existing
law, vhicn allows cure until the auctioneer's hammer falls.
The proposed section cuts off the debtor's right to a simple
cure so that the collateral can be listed and sold. While
the proposed section appears on its face to treat the debtor
harshly, it is intended to protect his equity from the usual
sacrifice sale. No other state has been found which has
eliminated the requirement of a public auction.

Subsection (h) assures that any payment made which
stops default proceedings will not bhe a bog;s payment.

AS 34.21. 190

SOURCE:  (a) is from AS 45.09.904; 'b) is original
drafting; (c) is on the subject of AS 45.09.904(c); (d) is
from AS 45.09.904(c); (e) is from AS 45.09.507(b); and (f)
is from AS 45.09.507(b).

COMMENT:  Subsection (a) provides for sale following
expiration of the cure period.

Subsections (d) and (e) incorporate the UCC standard
of the commercially reasonable 3ale. To insure a high
purchase price, a commercially unreasonable sale transfers
good title to the buyer (see sec. 220). However, an aggrieved
debtor may sue the secured party for damages undep sec. 240.

The concept of this section is hasic to the UCC
and hasic to this bill.

-13-



out to all other persons who have written to the person
designated in the notice exnressing an interest and providing
a nailing address.

AS 34.21.1B0

SOURCE: (@ 1is from RCWA 61.24.090(b)(1); (b) and (c)
are paraphrated from AS 34.20.070(b); (d) is original drafting;
(e) is from RCWA 61.24.090(b)(2) and (4); (f) is from RCWA
61.24.090(b)(5); (9 and (h) are original drafting.

COMMENT: Subsection (a) essentially restates
existing law, except that it explicitly allows cir a by
persons other than the debtor.

Subsection (b) sets a time limit within which cur
must be made. After the expiration of that time period,
cure can only be made by tendering the full amount of indebted—
ness under (d).

Subsection (c) limits to two the number of times the
debtor will be permitted to cure after the second step toward
foreclosure has been reached. By subsection (c) the debtor is
limited in the number oi ti~.es he can reinstate the security
agreement after defaulting and permitting foreclosure to reach
the last stage before sale.

Subsection (d) is intended to ameliorate the
harshness of (g), which cuts off the debtor®s right to cure
in order to maximize the purchase price at the foreclosure
sale. The debtor may rescue his home at any time before the
sale by paying the entire default, inc uding the accelerated
amount.

Subsection (e) applies to cures the rule currently
applicable to post-sale redemption, which is that a creditor

who rescues the debtor acquires a lien for the amount spent

on the rescue.

-12-

STEPS It! SUMMARY FORECLOSURE
UNDER PROPOSED SECTIONS 34.21.090 - 34.21.230

(Any security agreement containing a power of sale)

DEFAULT
]
[wait 30 dags or more)

Transmit notice of default
[to (1) debtor or his successor
and (2) occupants]

[wait 30 days or more]

“Record notice of intent to sell

fno wait necessary]

Transmit notice of intent to sell [to (1)
debtor and any o her person with known or re-—
corded interest in the collateral; (2) an attorney
shown in a lis pendens, and (3) the Attorney Gen-—
eral with special notice re state liens], post

A i
éowz't it on the collateral and start publication of
ays it once a week for 3 weeks --—-—----————-

or more

[no wait necessary]

*B-wait 45

Notice c* time and place of public sale days or
or time aft*.. which private sale will be made more fol—

(this separate notice is not necessary if lowing
it was included in notice of intent to sell) transmit—
tal post—

[wait 10 days or more] ing and

start of
publica—
I tion

(No creditor™s right to recover deficiency
and no debtor®"s right of redemption)

Minimum time between the end of a grace period for receipt of
paymenta and the date of sale; 120 days.

* A and B time lapse is used depending upon which brings one to
a later "sale™ date.

The date for "sale" shown here is also the last date for curing
a default and resuming the regular payment schedule (a "simple
cure). The sale may be held later as a public sale or a "com—
mercially reasonable”™ private sale, but after the final date
for a simple cure, the sale can be stopped only by paying the
full principal, interest and costs.



As under existing law, notice is sent to the debtor. The
requirement of service on an occupant is new to Alaska Stat-
utes, but almost certainly required by common law.

AS 34.21.120

SOURCE: RCWA 61.24.040(1)(a).

COMMENT:. Existing law requires a notice of default
which includes a notice of time and place of sale. The pro-
posed section requires a simple notice of default followed,
if necessary, by a formal notice of intent to sell which is
recorded. If a sale becomes necessary, sec. 150 requires
that an informal notice giving furtherinformation as to the
sale be provided to interested parties.

AS 34.21.130

SOURCE:  (1)(A) is from RCWA 61.24.040(b); (1)(B)
is from RCWA 61.24.040(c); (2) is from AS 34.20.070(d); (3)
is from RCWA 61.24.030; and (4) is from AS 09.35.140(2).
There are changes from the original forms.

COMMENT: The initial notice of default should be
relatively inexpensive for the secured party to 3end out,
unlike the currently used notice of default which requires a
record search. The more expensive notice of intent to sell
goes out only if the debtor fails to cure within 30 days of
the first notice. Since the debtor pays costs and attorneys
fees when he cures under both present law and the proposed
section, this provision should save the debtor considerable
maoney.

Subparagraph (2) continues the oresent rule requiring
that the state be given particular information as to the
liens it has on the collateral.

Posting on the collateral of notice of intent to
sell is required.

with the definition of "security interest" as a “consensual”
interest.
AS 34.21.030

SOURCE: AS 45.09.112.

COMMENT: This section is designed to protect the
real party in interest. Its effect is similar to that of
existing law, which requires the trustee to send a notice of
sale "where the trustee or bheneficiary has actual notice of
the lien or interest.” AS 34.20.070(c)(3).

AS 34.21.047!

SOURCE: This section was taken from ULTA sec. 3-209
which is based upon sec. 9-20E of the UCC (AS 45.09.208).
Language is added to allow a debtor to request statements
from the bank to which he actually makes his payments.

COMMENT: Existing law makes no provision for such
a statement, although the common practice is for statements
to be sent even though not requested.

Liability i3 imposed on the person failing to
comply with the request only if he lacks a "reasonable
excuse."

The bill gives the holder of a subordinate security
intarest like a second deed of trust the right to get from
the trustee or beneficiary on a first deed of trust a statement
of account on the obligation secured by the first deed of
trust. The duty placed on the secured party or his agent
bank to provide information would create an exception to the
strict confidentiality of bank records under AS 06.05.175.
Section 3 near the end of the bill specifically amends that
section.



AS 34.21.05.

SOURCE: AS 45.09.311.

COMMENT:  This section is verbatim from the UCC. It
is to make clear that in all secured real property transactions
the debtor has an interest which the debtor can dispose of and
which the creditors of the debtor can reach.

The section does not preclude a security agreement
provision which makes a transfer a default but merely prevents

such a provision from having the effect of prohibiting transfer.

The transfer would bhe subject to the security interest.
AS 34.21.060

SOURCE: AS 45.09.405(c).

COMMENT: Existing law deals with the subject of
this section only by providing that recording an assignment
of a mortgage is not in itself notice to the debtor of the
assignment. AS 34.20.010. In contrast, AS 34.20.130 provides
that recording an assignment of the beneficial interest in a
deed of trust is "constructive notice to all persons."

(When the assignor acts as the assignee's agent to receive
payments following the assignment, this section could be
ianored

AS 3= .10

SOURCE: The section is based upon AS 45.09.404(a),
sec. 9-404(1) of the UCC.

COMMENT: The section requires the secured party
to pay the debtor both a fixed sum of $500 and his actual
damage if he fails to provide the statement within 15 days
after demand. This is the UCC provision, substantially,
except the UCC requires the statement within 10 days and the
dollar penalty is $100.

N=

AS 34.21.080

SOURCE: AS 45.09.501(a), with major changes.

COMMENT:  The commission saw no reason to restrict
the secured pal .y from proceeding with judicial and nonjudicial
remedies simultaneously. The section follows generally UCC
sec. 9-501(1) which provides that remedies shall be cumulative.

The section is subject to the court's authority to
consolidate actions and to require marshaling of assets. As
with existing law on nonjudicial foreclosure, AS 34.21.220(d)
in the Dbill provides that there is no right to recovera defi-
ciency after sale ina nonjudicial foreclosure.

AS 34.21.090

SOURCE: RCWA 61.24.030.

COMMENT: The last phrase, "or another person,” in
subparagraph (1) is intended to insure that deeds of trust
continue to be summarily foreclosed.

All of the requirements of this sectionarealso
in existing law. AS 34.20.070(a) and (b).

AS 34.21.100

SOURCE: Original drafting.

COMMENT:  This section is a guide to the balance
of the chapter. It is to make clear that secs. 110 through
150 cover the pre-sale procedures and time elements for
power-of-sale foreclosure, and that secs. 160 and 170 only
establish the content of the principal notices, i.e., the
notice of default and the notice of intent 11 sell.

AS 34.21.110

SOURCE: RCWA 61.24.030.

COMMENT:  This section repeats the present rule
that proceedings cannot begin until 30 days \fter the default.
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March 3, 1986

The Honorable M. Mike Miller, Chairman
House Fiduciary Committee

P. 0. Box 1494

Juneau, AK 99802

Re: House Bill 245
Foreclosure of Security Interests in Real Property

Dear Chairman Miller:

Representative Gruenberg was kind enough to senj me a copy of

House Bill 245. I have had an opportunity to review the bill
and believe that the bill 1is well intentioned, but that it will
do far more harm than good. I am sure that members of the

lending and title industries will have testified on this bill.
It has been my experience that these groups often cluster on
certain provisions and that others are not addressed at alll.
The legislature can only respond to the testimony presented;
therefore, my comments deal first with particular provisions
and then an overall evalution.

Sec.34.21.010(c). This subparagraph appears to be <
specific application of the more generalized concept expressed
in 34.21.101(a). As such, n"A only 1is it probably unnecessary,
but it could also result in the assertion of frivolous defenses

under As 09.45. Since that procedure 1is not available when a
question of title 1is raised, this provision could be easily
used to delay eviction procedures. It would seem to me that

the more general expression of policy in 34.21.010Ca) and (b)
accomplishes your purpose, and may avoid specious litigation.

Sec.34.21.040. Most collection escrows do not classify
themselves as the agent of the secured party. Indeed, their
value is that the <collection escrow 1is 1independent and has
duties to both the debtor and the secured party. The term

"agent" should be defined if it is to be retained.

There should be a provision which permits the collection
agent or escrow to determine that the person requesting the
report is the debtor or a subordinate secured party.
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Subparagraphs a, ¢ and d 1impose a real burden on collec—
tion escrows 1in that they may be (i) forced to change their
programing, Tfiles and forms, and (ii) incur other additional
expenses in order to comply with the reporting requirements.
This will only increase the cost of collection escrow services
to the public. The same comments are applicable to mortgage
companies. In most instances the people making payment simply
wish the assurance that the payment was received yet the reci—
pients of payments will have to prepare to comply with this
section of the statute. This appears to be an excessive
reaction to what 1is probably a relatively infrequent problem.

The $250 penalty 1is excessive and most likely to impact
private parties who are not using commercial collection agents
Or escrows.

Sec.34.21.050. The intent and application of this provi—
sion 1is not clear. It does not void operation of a due on sale
clause to make a prohibited transfer a default. The provision
does not appear to do anything except to confirm the validity
of the transfer. 7 would oppose any blanket prohibition of due
on rale clauses.

Sec.34.21.060. I wholeheartedly support this provision.
It is needed.

Sec.34.21.070. The time period of (b) is relatively short

and the penalty tied to it in (c) 1is excessive. It is very
common to have a chain of encumbrances which cannot be cleared
by the physical delivery >f therelease documents within the
15-day period. Despite this, title companies and banks go

foward with transactions in the knowledge th<..c the appropriate
documents will become available.

Sec.34.21.110 and .120. I do not understand why an effec—

tive notice of default cannot be given within a shorter
period. There are many people an. companies who rely upon
timely payments. This provision, 1in combination with .120,
creates a 60-day "cure" period. This 1is too long a period. As
drafted, .10 <can be interpreted to mean that a debtor can
remain between 30 and 60 days 1in default without ;he secured
party being able to commence a foreclosure. This leaves the
creditor with acceleration of the note balance and a lawsuit as
the only available remedy. The secured party 1is entitled to

timely payment and the threat of foreclosure is a viable tool
to assure this.
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Sec.34 .21 .130 . I have two substantial criticisms of this
provision:

Subparagraph (3) requires posting in a conspicious
place on the collateral. This is ridiculous as soon as you
leave a built up, urban area. It is easy to post on a house 1in
central Anchorage, but it will be very difficult to locate an
unimproved lot 1in remote Rabbit Creek, Eagle River, or the
Mat-Su Valley. It will be expensive just to do the posting.
It will be even more expensive to locate parcels in mere remote
areas; 1In many instances, it wou.d require a surveyor to know
you are on the property. There will often be a legitimate
question as to whether the posting was conspicuous. To take an
extreme example, but one in which 1 have been involved: where a
subdivision of 110 1lots outside Talkeetna 1is being foreclosed
upon, with 108 lots owned by one man, would 110 notices have to
be posted? What would be required if the lots are not labeled,
or the corners of the lots easily seen? It would be a night—
mare! Foreclosure on a 5-acre parcel on Montana Creek would be
just as difficult. The posting requirement simply does not
match the realities of Alaska.

Subparagraph (4) also imposes an unnecessary burden.
It gives publication priority first to completely local publi—
cations, then those published in the senate district and then
to ones of general circulation published in the judicial
district. I am not aware of any directory of the weekly publi—
cations of Alaska. I am sure that there are a number of them.
Linder this provision the secured party, or trustee (title
company), has to know what is published in each "municipality",
senate and judicial district and when it 1is published. This is
simply too difficult a requirement. For example, what publica—
tion is to be- used for foreclosure on land 1in Tok, Farrow, or
Healy? There are two newspapers of universal circulation
throughout the State: it makes sense co permit noticeis to
continue to be published in one of these.

Sec.34.21.140. i am 1intrigued by the implication that the
collateral can be disposed of by disposition other than public
or private sale. What 1is contemplated?

Sec.34.21.160 and .170. The degree of detail required

here is remarkable. I can understand that the purpose is to
explain the gravity of what may occur to the less sophisti—
cated, but it still seems excessive. I should also note that

the 1impact of the cure period running out will not be clear to
most people.
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Sec.34.21.180. Subparagraph (g) cuts off all rights of
the debtor, successor and subordinate parties in the real
property when the cure period has run. The debtor retains

title of record, and this provision is silent as to the secured
party"s right to remove the debtor.

Sec.34.21.190. Subparagraph (b) does not cure the problenm

raised in the preceding paragraph. It does not provide a
procedure Tfor removing a debtor. The summary eviction proce—
duresmay not be available since the question of title cannot

be resolved 1in a forcible entry and detainer action.

Subparagraph (d) is a major focus ofmy comments, as
might be expected. This brings into the real estate area the
concepts of Article 9 of the Uniform Commercial Code. Frankly,
I can foresee tremendous opportunities for abuse and confusion
here. There will be constant efforts to enjoin sales on the
busis that an element thereof 1is commercially unreasonable - it
may be the efforts made to market the collateral, the adver—
tising of a public sale, or the price or payment terms on a
private sale. This 1is a true can of worms. Financial 1institu—
tions and title companies will be driven crazy as will private
parties who are simply trying to obtain the money their pur—
chaser promised to pay.

This provision injects a great deal of uncertainty into
an area in which certainty 1is of very great importance. |
think this 1is true despite subparagraph (e). Subparagraph (d)
appears to require that the property be offered for sale for
some oeriod of time, at a price which presumably is established
by reference to some valuation scheme. This entails both delay
and expense. Alaskans are litigous and these provisions will
simply encourage Jlitigation wunder Sec.34. 120.240 and wuncer—
tainty as to how to proceed in any foreclosure.

Real property has long been considered to be the best
form of collateral. An entire system has grown up around this
which relies upon the ability to evaluate the risks involved
and the certainty of obtaining satisfaction from that

collateral on a significant default. The present clear and
well defined procedure for a "straight", "strict" or non-—
judicial foreclosure is made much more expensive and more
uncertain of proper conduct h the procedures that are

specified and the virtually undetx.ied nature of the sale that
can occur.
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It 1is not just financial institutions which are secured
parties. Many private parties hold deeds of trust and will

continue to take them as collateral when they sell proparty.

Non-commercial, occasional sellers will be unaware of the
change of law created by this bill. They will fail to antici—
pate the difficulties they will experience 1in foreclosing their
security device.

It is not clear what public policy or interests are being
advanced 1in this legislation. I have difficulty finding any.
I have little: difficulty finding substantial problems for
secured parties and those holding the power of sale (title
companies) and substantial opportunities for debtors to create
additional problems in foreclosures. There are many sound ele—
ments in this bill, of necessity | have focused on the negative
aspects and hope that these comments will be considered and
result 1in appropriate changes.

cc: The Honorable Max Gruenbe*c
The Honorable Don Clocksin
The Honorable John Sund
The Honorable Robin Taylor
The Honorable Fritz Pettyjohn

The Honorable Randy Phillips
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November 18, 1985 REAL ESTATE COMMISSION

House Judiciary Committee

Pouch V

State Capitol

Juneau, Alaska 99811

Attn: Hayden Kaden, Committee Counsel

Dear Mr* Kaden:

I have reviewed HB 244 and HB 245 and the sectional analyses that you

provided. Clarification and simplification in these areas would
materially benefit the public. In our day to day dealings with public
inquiries and complaints it is not uncommon for a problem to be traceable
to problems with either recording or security instruments or both. In
many cases the problems stem from confusion regarding what 1is proper and
legal and what 1is not. The ™unification” of foreclosure procedures,
regardless of what they are called would eliminate many problems. In

this respect, one of the problem areas and one that is frequently
involved when fraud 1is committed 1involves unrecorded contracts for deed.
The wunrecorded contract for deed 1is frequently used by subdividers to
eliminate the time and costs of foreclosure proceedings under deeds of
trust. I would suggest that apenalty provision be attached to the non

waiverability section of HB 245 making it afraud to circumvent or deny a
person®s rights under the law through the use of any instrument or scheme
that deceives a person about or conceals from the person their rights
under the law. This might be similar to the other provisions that
provide for a minimum of unproven damages or actual damages 1if they are
greater.

Often in real estate transactions the problem boils down to the fact that
the consumer; do not know the law that would protect them. The
commission, in common with similar bodies in other states 1is looking at
increased disclosure requirements rather than extensive additional

regulation. A requirement that the foreclosure procedures and the
owner®s rights under them be disclosed in the instrument when an
instrument other than a deed of trustis executed might be quite

beneficial.

In sec. 7 of HB 245 1 would suggest that the word "recorded™ be inserted
so it reads (a) A recorded security instrument....This would eliminate
many of the problems that are waiting to manifest themselves with current
unrecorded instruments and would get most legitimate instruments
recorded. A "grace" period could be granted from the effective date of
the act to enable unrecorded instruments to he recorded. This would mean
that instruments that do not get recorded and unrecordable instruments
would be covered by the new law rather than any law that was in effect at

the time they were allegedly drafted.
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Such an amendment to the bill would affect primarily those people who are
attempting to victimize the publicby tin use of what might be called
creative foreclosures which avoidthe normal delays and protections
afforded the consumer. In order to eliminate harmful effects that might
occur to people who used other or unrecorded instruments for legitimate
reasons and which instruments may not be in recordable form (not
notarized etc) there might be , during the grace period, a waiver of most
requirements for recordation with the caveat that in the event of a
challenge to an instrument so recorded recordation 1is not effective as
full constructive notice unless a court rules it is.

A current practice is to require a borrower to sign an undated quit claim
deed or reconveyance to the seller or creditor so that in the event of a
default the creditor does not have to go through foreclosure proceedings
but simply date and record the instrument. If 1 read it correctly the
non waiverability clause 1in HB 245, (34.21.260), would render such a
practice ineffective if it were fought by the debtor. This ir precisely
the class of event that disclosure would give adequate protection to both
parties in. Sometimes the wundated reconveyance is a benefit. Buyers
sometimes default and disappear, for example. In such a circumstance the
recording of a previously undated instrument 1., a benefit and a saving
all around. Disclosure rather than prohibition would permit proper use
of such instruments but would go a long way toward eliminating abuses.

I hope these comments are of some assistance to the committee. If 1 can
be of any additional help I will gladly do what 1 can.

JLM/0144M
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Wes Coyner
3111 Douglas Highway
Juneau, AK 99801

Re: House Bill #245
Dear Mr. Coyner:

In regard to the above-indicated bill, it seems that National
Bank of Alaska will be impacted as a lender, as a servicer of
loans for other 1institutional lenders, and as a servicer of
escrows 1in our Contract Collections Department. Concerning
Sections 34.21.040, which pertains to providing an additional
Statement of Account, it seems that the bank will be charged a
$250 penalty without any proof of driaages when we do not
respond 1in a 15-day period of time. Under the new r~les, it
will be more difficult for us to determine who actually has the
legal right to obtain additional statements. We are also
guided by Fede.al and State Right-to-Privacy regulations about
giving out information, so this 1is of some concern to us. The
Contract Collections Department generally provides a monthly
statement which provides for account balances, interest, and
other information. We believe that we are providing a public
service in providing this additional information and therefore
should be limited to a $250 penalty when damages are actually
incurred and no penalty in cases where no damages are incurred.

In regard to Section 34.21.070, a penalty of $500 without proof
of any damages for not releasing the security interest within a
15-day period of time is "totally unreasonable™. In many cases
the lenders are outside the state of Alaska and the 15-day
period is difficult to meet unless proa®.ranged by a borrower.
Fannie Mae and other lenders have rather extensive
bureaucracies, so I would find it difficult to respond in that
period of time on a routine basis and would discourage lenders
from making loans 1in the state. You are probably aware that
the recording office has been as much as a year behind in
recording reconveyances. How would it be 1iecided as to who was
at fault 1in late filing of the reconveyances? If the State of
Alaska finds it impossible to record reconveyances 1in a timely
manner, how can you hold lending and servicing institutions at
a much higher level of conduct? Would the State of Alaska be
subject to a $500 fine for not recording the reconveyance
within the 15-day period? This could possibly amount to
several million dollars in penalties to the State if it held
icself accountable. We have not received many consumer
complaints, so this must not cause many problems, but the fine
is unreasonable. Perhaps $500 maximum with proof of damages
would be reasonable in cases where a prior written request is
received by the servicing agency.
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In regard to Section 34. 21. 180,. we are somewhat concerned as to
the language which allows lenders with inferior priorities to
be able to cure the fault. If, in fact, this section means
that they may cure the default only by paying off the entire
balance, then it would not cause any concern, but the section
confuses us. Does this mean that the inferior institution can
continue to make monthly payments indefinitely? If so, this
language leads to a dilution of the "Due-on-Sale"™ clause, wnich
violates federal policy under the Garn-St. Germain Act. This
issue also relates back to Section 34.21.050, which states that
a borrower can convey property regardless of the provisions of
the security interest. Even though this language does not
preclude us from foreclosing under the Due-on-Sale clause of a
mortgage, the language 1is confusing and could lead to
unnecessary legal action. Also, we have 1in our possession the
commentary Booklet #7 which does not clarify the matter 1in our
minds.

Basically, the issue of "posting of property"™ as stated in my
letter of a year ago 1is still worrisome. We do not see that
any of our previous concerns have been addressed.

I hope this 1is going to be of assistance to you.

Sincerely yours,

acm

cc: Hayden Kaden
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Vies Coyner
3111 Douglas Highway
Juneau, AK 99h1)1

Dear Wes:

In regard to last year®"s House,Bill 7”341 pertaining to
security 1interests in real property, we continue to have
problems with the draft legislation.

from an historical point of view, Alaska lenders are generally
not holders of long-term notes of Deeds of Trust on real
property. We tend to be servicers of these real estate
obligations or, as defined 1in the bill, "a secured party's
acjent". In this regard, we have provided a ->ervice not always
found 1in other states. Early on in our banking history, we
realized that we were not capable of internally generating the
capital needs of the state of Alaska and consequently became
extremely aggressive 1in seeking Tfunds for mortgages from
capital sources outside the state. Therefore, we service loans
for pension funds, 1insurance companies, other financial
institutions, and governmental agencies.

In addition to this servicing arrangement of external capital,
most banks in the state provide a service for the public,
generally described as an escrow function or a contract
collection function depending on which bank you deal with. In
these 1institutions, banks serve as a paying and receiving agent
fcr the consumers who entrust the recordkeeping to the
financial 1institution. This service is provided in the state
fcr fees ranging from S30 to $75 per year which 1is extremely
beneficial to the consumer. This service 1is not generally
provided by banks in the Lower 4b due to liabilities to the
institution created by various governmental regulations.
Therefore, the consumer 1is on his own to maintain this
recordkeeping service, which 1 believe probably creates more
disputes and law suits than the system that has developed
within Alaska.
Under either of these scenarios, acting as a collet*" "nj
for a consumer or for another financial institution, certain
penalties established in this bill are prohibitive ana would
cause lenders throughout the state to re-think the services
that they are providing the consumer at a reasonable cost
% By. And, in cases of contract collections, the cost to the
m -F'ev would substantially 1increase 1in those institutions
ded to cent imse* to provide the service.
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,Je do not have any problem v;ith the concept that a lender
should provide a statement of account to a legally authorized
party. We provide statements in most cases at no cost at all
to the consumer. These statements, however, do not generally
provide for the status of escrow Tfunds being held by a secured
party. However, | believe under section 34.21.U4U(a) that the
escrow information should be specifically requested for by the
consumer in addition to a request for a statement of principal
and interest due.

The language states that the Dank or collection agent is liable
for all damages caused to that person because of failure to
comply, and S250 without proof of actual damages 1is excessive.
If, in fact, no damages are 1incurred by the party, why shouia
any damages be paid? We suspect that if a consumer has been
damaged they will seek restitution from the bank 1in any case.
Under Section 34.21.2b0, Waiver of Rights, a bank 1is not able
to limit their liability and the consequential damages they
night be faced with. As a natter of practice, the consumer who
sets up a collection in a bank would do so under almost any
circumstances because of the bank"s ability to provide
satisfactory recordkeeping. Under paragraph (c) this
legislation prohibits us from charging a fee for an additional
statement every six months, and we feel that if the government
wishes to legislate on this matter we should be allowed to set
up our own schedule of charges. The $20 fee for each
additional statonent furnished may not be an adequate fee 10
years from today; however, the current demand fcr our Contract
Collection Department by our consuming public leads us to
believe that our service charges are at least economically
competitive within the community.

Paragraph (c) states that if a nistake 1is made on the statement
the collection agent can be held liable and may not request
additions funds. It would seem obvious that if a clerk
mistakenly sends out a statement showing a zero balance on a
million dollar loan the bank would not be able upon payoff to

collect the million dollars. However, on the proposed
legislation we would have to accept a payoff of zero dollars
ana release the security interest. Mistakes are often made

despite our attempts to be extremely careful in recordkeeping,
and 1 would suspect that we should be allowed to correct
reasonable errors. As a natter of practice in the community,
selling agents seek payoff balances preliminarily anc at later
dates seek final payorf figures on closing.

EB
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Unoer Section 34.21.U7(J3(c) (1) we would be fined S5u() for not
providing a reconveyance on property within 15 days and no
proof of damages 1is required. It could be that it would take
the Contract Collection personnel 15 days to research and
determine 1if a reconveyance 1is actually warranted. Certain
out-of-state lenders sign their own reconveyances which takes
more time. Such a penalty seems excessive when no harm has
been done.

We continue to be concerned about the posting requirement as
cefined iIn Section 34.21.130(8). Our attorney has reviewed this
and feels this is a very difficult requirement because:

1. Many foreclosures in this state occur in rural locations,
and the proposed posting requirement could ultimately
discourage lenders to provide financing in rural outposts.

2. The property may be raw land where there 1is no conspicuous
place to post and would be difficult to post at best.

3. The 1lender may not have legal access to the real property
and could be shot as a trespasser 1in attempting to post
the property.

We con see the logic of posting the property as an additional
method of notification? however, to make it a mandatory
roquirment for providing foreclosure services to real property,
we believe that this 1is an excessive requirement that will
cause a great deal of problems 1in the 1industry. The notice
could be rapidly torn newn if the foreclosed party has not left
the premises and would, therefore, not serve its purpose as

notification to other 1interested parties. We think the
language in this regard should be re-thought or possibly
eliminated. Our legal counsel additionally informs us that

there are probably some technical problems with the bill when
it comes to leasehold estates, etc.

In summary, though we are not opposed to the whole piece or
legislation, we believe that the consequential .damages called
for and posting notices are excessive and will discourage the
good services provideo by banks to the consumers at large.

We do not feel that the intent of providing a notice to che
consumer 1in 1itself, is a bad concept; however, the State
Recording Office has not returned recorded documents to us in
the past year. IT the state cannot perform 1in a reasonable
time frame, how can you put r.urden on inr-r i*i*= ions
attempting to provide gooo servj «;0. The enan ee *r. rs«<> method
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of handling foreclosures is not objectionable in itself, except
that the posting requirement probably should be eliminated.

We have not found the existing methods of foreclosing on real
property to be burdensome to lenders or the public ana do not
quite understand why legislation 1is being undertaken to change
a law which seems to work reasonably well. We are asking our
legal counsel to continue to->research the natter,” so if you
have any additional questions in this regard, please give me a
call at 2b5-2991.

sineerely,

J, K. Sieborts
Senior Vice President

st—
eer Lucille Stietz

Dick Hall
Stan Reitnan
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December 30, 1985

Senator Patrick M. Rodey,
Pouch V,
Juneau, Alaska 99811

Dear Senator Rodey:

Thank you -for your prompt answer to my request in
seeking background information regarding House and
Senate Joint Journal Supplement #8 regarding the

proposed revision of Alaska Corporate Code. ,t//3"'m

My children, who are grown, have requested that |1
write on their behalf also in this letter and the
previous one | mailed to you 1in November regarding
these proposed revisions. We are shareholders in
the Sealaska Native Corporation, and had heard that
there were proposed bills in the State Legislature
which would affect our situation as shareholders.
Hence, we have an earnest 1interest 1in the status of
these bills.

If you were a shareholder 1in a Native Corporation,
such as ours, Sealaska, and had waited 14 years to
receive some form of appreciable benefit from the
corporation, and had not been satisfied to the
present time, | am sure you, also, would be
apprehensive about what proposals were being made
which would affect your future.

You are probably aware that the AFN has also been
lobbying the U.S. Congress to prohibit us
(shareholders) from selling our stock in 1991 on
the market, but would have to sell back to the
corporation, at the price they determine with the
stock being devalued (without 1land value), which
would ultimately leave the stock virtually
worthless. The corporate entity could then
repurchase our stock cheaply from us, but
paradoxically could receive generated income from
stock containing the 1land value.

In addition to the above efforts by our trusted
leaders, we now have their efforts 1in lobbying our
State government to allow passage of these bills
which are heavily pro-management, in my opinion. I
have 1listed on the attached papers, my comments
relative to various sections and Jlanguage contained
in these bills.

We also are concerned that the AFN has had so much
impact in supporting these bills, when this
organization 1is not a shareholder under ANCSA and



does not own any stock. Is this a legal entity in
representing the wishes of the vast majority of
Alaska Native shareholders? These proposals to
amend Alaska Corporate Code are too serious to us,
to be passed without careful and cautious
deliberation by your committee.

We appreciate your serious concerns about these
bills, and request that you also view these
revisions from the shareholder perspective. Thank
you Ffor allowing us to express our opinions, on
behalf of my son, Michael 0. Smith, daughters,
Diana L. Smith, Sylvia Lythgoe and myself.

Respectfully Yours,

2024 Waldron Dr.
Anchorage, Alaska 99507



Senate Bill No. 199: " An Act revising the
corporaiions code; and providing for an effective
date.””

H.B. No. 246: ldentical.

One of our major concerns regarding the above
mentioned Act and S.B. 199 and H.B. 246 is that the
AFN organization 1is listed as one of the prime
supporters of these revisions to the Alaska
Corporaite Code. The AFN 1is not recognized as a
shareholder entity under ANCSA and does not own any
stock, so how can the AFN legally represent Alaska
Native Corporation shareholders and impact
decisions made by members of our State government?
This 1is an 1important consideration and should be
deliberated cautiously.

Sec. 10.06.010

(6) lend money t. 1its employees and, if properly
approve?d, to its officers and directors, and
otherwise assist its employees, officers and
directors!

(Comment) This seems to place the corporation at
the beck and call of the personnel with support of
money and covers tne personnel in any manner of
assistance whatsoever with such a blanket statement
of support with "otherwise assist 1its employees,

etc. The shareholders at Jlarge are not listed as
receiving this type of support and are not
included. This statement too generous for the

corporate employees and the shareholders at large
would be bearing the expense of such potential
generos ity.

(15) pay pensions and establish pension plans,
pension trusts, profit sharing plans, stock bonus
plans and other 1incentive plans for 1its directors,
officers, and employees;

(Comment) Again, this 1is biased towards the
corporate personnel, particularly when you consider
that the corporation could 1loan money to 1its
personnel, who could then purchase stock along with
sharing in the profits of the corporations. Then;
could be created a situation where the corporate
personnel could finally own the corporations with
all this assistance in securing the stock.
Definitely pro-management at the expense of the
shareholder at large.



Sec. 10.06.433. Annual Report to Shareholders:
Content; Financial Statement on Request, (b) (1)
all transactions, excluding compensation of
officers and directors,"”

(Comment) Why 1is this necessary to exclude
information regarding compensation to officers and
directors from the owners of the corporations, the
shareholders? Should not the law protect the
rights of the majority also? This information
should not be kept secret from the shareholders so
that the checks and balances would be 1in piace to
prohibit undue extravagance on the part of
corporate management. Again, this clause is
pro-management at the expense of the shareholder.

Sec. 10.06.435. Shareholders Derivative Action.

(Comment) Since we are not corporate attorneys and
cannot interpret the legalese in this section, we,
nevertheless, get a sense that a shareholder bears
the heaviest burden in proving a wrongful case
against the corporation and has to 1initially put up
the money to sue, and cannot receive financial

satisfaction. If we are interpreting this
correctly, then again, we Tfeel this 1is decidedly
pro-management and orphans the shareholder. If we

are wrong, then please advise.
ARTICLE 7. Amendments and Changes.

(Comments Since our native corporations have been
created and organized by the U.S. Congress with
each shareholder being issued 100 shares prior to
the cut-off date, this above section seems to allow
considerable latitude to the corporate management
in rearranging the framework of the native
corporation as it now stands. Since our native
corporations utilize the Alaska Corporate Code as
it was written and legislated, we feel uneasy 1in
allowing our corporate leaders to reclassify our
shares, <changing preferences, limitations, and
relative rights of the shares, and allowing
corporate management to cancel dividends, etc.
Again, pro-managernent.

Sec. 10.06.576. Rights of Dissenting Shareholders:
Procedure to Enforce Shareholders Right to Receive
Payment for Shares. Withdrawal of Demand.

(a) Page 93. Line 4. ... ....... and a demand for

payment of the fair value of the shares......... and



(e) Page 94. “Ypon completion of the corporation
action, the shareholder shall cease to have the
rights of a shareholder except the right to be paid
the fair value of the shares as to which the
dissenters rights were perfected under this
chapter.“® and

P.95 " ... the corporation may elect to pay the
shareholder the fair value of the shares in cash at
the value, as determined by the board........... "

(Comment) The term FAIR VALUE for payment of the
stack by the corporation to the dissenting
shareholder is too broad in interpretation. This
term we find objectionable, for we believe that
stock to be fair should have the terms PAR or
MARKET wvalue. What 1is considered Tfair to the
corporate leaders would not be considered fair to
the shareholder, particularly, when the corporate
leaders have been petitioning U.S. Congress to
devalue our stock by not including our major asset,
our land. This term of fair value with reference
to the value of our stock has been a source of
conflict already and to include this language in
this bill 1is objectionable to us.

Since we do not have the 1legal background to
properly interpret areas Df these amendments to
Alaska Corporate Code and how they would affect the
general population of shareholders, there are
probably sections that need careful scrutiny and
evaluation by others knowledgeable 1in corporate law
from the perspective of the shareholder, and not
what has already been promoted to the State
Legislative Committee from the perspective of the
corporate managers.

We understand the House Bill 9246 1is identical to
this S.B. 199, so we petition that the same
consideraton of our views apply to the House Bill
(1246 as it does to Senate Bill 1(199.

Your efforts to advocate the shareholder
perspective will protect the majority 1interest, for
there are njre shareholders than corporate

managers. We appreciate your efforts on our

behalf.
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Mike Miller, Chairman
House Judiciary Committee
Box 1494

Juneau, Alaska 99802

Dear Representative Miller:

I briefly attended the hearings which were recently
conducted in Anchorage on H.B. 246 pertaining to revisions of
Alaska®s corporate code. During the short period of my attendance,
I gained the impression that the Committee may be of the belief that
the Native community in Alaska is in favor of H.B. 246.

I represent a fair number of Native clients, and 1 was
not aware that they even knew that a revision of the corporate code
was being considered, much less that they agreed with the substance
of the amendments. Since the hearing, | have contacted three of my
clients and have discovered that my initial assumption was correct:
none of them even knew that the corporate code revision was being
considered by the legislature. When I explained to them the sub-—
stance of the provisions of & 10.06.488, which would abolish the
limitation of 1iiability for their subsidiary corporations up to
$2,500 per creditor, they uniformly told me that they were against
any such change in the law.

As you are undoubtedly aware, many of the Native corpor—
ations possess substantial assets in the form of cash and land. You
may also be aware of the fact that one of th* chief concerns in the
Native communi ry 1is to protect their ass >t base, particularly the
land, from the threat of seizure by third parties. One of the ways
that the corporations have sought to accomplish this 1is by the



Mr. Miller
November 1, 1985
Page Two

formation of subsidiary corporations to perform their actual busi—

ness operations. Those subsidiary corporations draw their officers
and directors from two sources: from amongst the shareholders of
the Native corporation and from those with some experience 1in the
subsidiary"s field of operation. Frequently, directors and officers

of the subsidiary corporations are not members of the parent cor—
poration®s management, and do not receive significant sums of money

for their service. They consider their service to be something of a
"public service" that they do for their corporation because it will
benefit their shareholders. IT they could be held personally liable

for undertaking this activity, they might not be willing to serve.
Similarly, persons with expertise in areas of business in which
Native corporations wish to operate, who might otherwise agree to
serve on the boards of these subsidiaries, may not be willing to do
so if they were exposed to personal liability because of their
service on the board of such a subsidiary. For these reasons, the
enactment of & 10.06.488 of the proposed corporate code could exert
a chilling effect wupon the activities of the Native corporation
subsidiaries.

Very truly yours,

ROBERTS & SHEFELMAN

RWD:bja

B25/B10

cc: Don Clocksin
Fritz Pettyjohn
Robin Taylor
John Sund
Randy Phillips
Max Gruenberg
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ABBPEVIATIQNS-JISHa

In this publication the following abbreviations are
used:

ACC- Alaska Corporations Code (the short title of the
comprehensive revision of corporation law to be made by House
Bill 246 and Senate Bill 199, identical bills introduced 1in the
Fourteenth Alaska Legislature).

ABCA- The present Alaska Business Corporation Act
(chapter 126, Session Laws of Alaska 1957, now Alaska Statutes
Sections 10.05.003-10.05.828).

HBCA or "the Model Act"- Model Business Corporation Act
as revised through July 1, 1969 (a product of a committee of the

American Bar Association first published in 1950 and carried
forward with changes until generally revised 1in 1984. The 1953
version became the basis of the existing Alaska Business

Corporation Act).

RMBCA or Revised Model Act- Revised Model Business
Corporation Act (1974) (the 1984 comprehensive revision by a
committee of the AiuE-.i tan Bar Association of its earlier Model
Business Corporation Y%m:).

CGCL or GCL- California General Corporation Law (the
1977 omnibus revision ofCalifornia®s for profit corporations
code, one of the two principal sources for the ACC).

NBCL or BCL- New York Business Corporation Law (the
second of the two principal sources tor the ACC).

ANCSA- Alaska Native Claims Settlement Act (Public Law
92-203, as amended, 43 U.S.C. sec. 1601, et seq., the federal
Act of December 18, 1971, and its amendments settling land claims
and providing for the formation of regional and village
corporations. The Act and its amendments are reprinted in Volume
1 of Alaska Statutes).
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PREFACE

This study paper consists of three parts, each designea to
familiarize the reader with the contents ana origin of the pro—
posed Alaska Corporations Code (ACC) and its relationship to the
1984 Revised Model Business Corporation Act (RMBCA).

Part I follows the organizational structure of the ACC and
gives a brief description of the origin of each section, its
content, and a specific comparison to provisionsof the RMBCA.
This work was originally produced by the Alaska Code Revision
Commission 1in March, 1984, to provide a comparative study of the

ACC and the tentative exposure draft of the RMBCA, for wuse by the
Alaska Legislature, tKp Alaska Bar Association, and others inter —

ested in the content of the ACC. The study paperdemonstrates
the substantial similarity between the draft RMBCA and the
proposed provisions of the ACC. In June, 1984, the final draft
of the RMBCA was produced by the Committee on Corporate Laws
Section of Corporation, Banking , and Business Law of the Ameri —
can Bar Association. The Alaska Code Revision Commission again
considered the content of the RMBCA, and adopted additional RMBCA
provisions into the content of the ACC. Part 1°s comparative

study has been updated to reflect these recent revisions to the
ACC.

Part 1l consists of three comparison charts which provide a
section-by-section cross-reference of the ACC to the existing
Alaska Business Corporations Act- AS 10.05 (ABCA) anti the RMBCA.
These charts have also been wupdated to reflect revisions made to
the ACC following the release of the 1984 RMBCA.

Part 11l 1is a source chart, showing the origin of each provi —
sion of the ACC and its comp arable coverage 1in existing Alaska
law (ABCA), the former Model Business Corporation Act (MBCA), the
California General Corporation Law (GCL), the New York Business
Corporation Law (NBCL), other sources (e.g. Del aware or Oregon
business corpo anon law), and the RMBCA.

The Alaska Code Revision Commission®s goal in drafting the
ACC was to provide Alaska with a modern, balanced corporations
statute crafted to the special needs of Alaska. An examination
of these study materials, especially the source chart in Part
111, shows that the ACC has drawn 1its content from the very best
statutory provisions found 1in the United States and 1in the Re —
vised Model Business Corporation Act.

For the most comprehensive study of the ACC, readers are
encouraged to use this study paper in conjunction with the Offi —
cial Commentary to the ACC, found in the House and Senate Joint

Journal Supplement to HB 246/ SB 199, dated February 7, 1985.
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PART 1.

A SECTION-BY-SECTION COMPARATIVE STUDY

OF THE PROPOSED ALASKA CORPORATIONS CODE (ACC)

AND THE

1984 REVISED MODEL BUSINESS CORPORATION ACT (RMBCA)



Sect

Sect

ARTICLE 1. CORPORATE PUR ;ES AND POWERS
ion .005 PURPOSES
ORIGIN: ACC Section .005 alters the content of AS 10.05.003
to conform to the content of Section 3 of the Model Business
Corporation Act (MBCA).
SUMMARY OF COVERAGE: ACC Section .005 permits an Alaska
corporation to be formed for any Jlawful purpose(s) other than
insurance and banking. Stock and mutual insurance companies
are formed under AS 21.69; the companies are of a corporate
nature and are governed by the ACC to the extent provided 1in
AS 21.69.020. Reciprocal insurance companies, noncorporate
in nature, are formeo under AS 21.75.
COMPARED WITH THE FINAL DRAFT OF THE RMBCA: ACC Section .005
is functionally identical to RMBCA Section 3.01(Ca). The
limitations spelled out 1in RMBCA Section 3.01(b) are found 1in
ACC Section .010.
ion .010 GENERAL POWERS
ORIGIN: ACC Section .010 is predicated wupon AS 10.05.0009
which was, in turn, predicated wupon Section 4 of the Model
Business Corporation Act.
SUMMARY OF COVERAGE: The 1introductory phrase was adopted
from Section 207 of the California General Corporation Law
(hereafter the "GCL™) and makes explicit that while the
general grant of powers are co-extensive with that of a
natural person, this grant is subject to Ulimitation by provi —
sions in the artides of 1incorporation or other law. Subsec —
tion (6) makes direct reference to the new provisions on
loans to officers and directors (Section 485) . Subsection
(15) adds "stock option plans™ to the 1list of 1incentive plans
which a corporation may establish for its directors, officers
and employees.
COMPARED WITH THE FINAL DRAFT OF THE RMBCA: Section 3.02
also contains a general grant and specific enumeration of
corporate powers. It is functionally 1identical to ACC Sec —
tion .009, except that it does not contain express authority
to make Jloans to corporate officers and directors. Within
the RMBCA loans, to directors are governed by Section 8.32.
They are licit if approved by a majority of the outstanding
voting shares. The 1loan may also be authorized by the direc-



ARTICLE 1. CORPORATE PURPOSES AND POWERS

Section .005 PURPOSES

Sect

ORIGIN: ACC Section .005 alters the content of AS 10.05.003
to conform to the content of Section 3 of the Model Business
Corporation Act (MBCA).

SUMMARY OF COVERAGE: ACC Section .005 permits an Alaska
corporation to be formed for any lawful purpose(s) other than
insurance and banking. Stock aiul mutual insurance companies
are formed under AS 21.69; the companies are of a corporate
nature and are governed by the ACC to the extent provided in
AS 21.69.020. reciprocal insurance companies, noncorporate
in nature, are formed under AS 21.75.

COMPARED WITH THE FINAL DRAFT OF THE RMBCA: ACC Section .005
is functionally identical to RMBCA Section 3.01(Ca). Ti<e

limitations spellad out in RMBCA Section 3.01(b) are found 1in
ACC Section .010.

ion .010 GENERAL POWERS
ORIGIN: ACC Section .010 1is predicated wupon AS 10.05.0009
which was, in turn, predicated upon Section 4 of the Model

Business Corporation Act.

SUMMARY OF COVERAGE: The introductory phrase was adopted
from Section 207 of the California General Corporation Law
(hereafter the "GCL™) and makes explicit that while thn
general grant of powers are co-extensive with that of a
natural person, this grant 1is subject to Ilimitation by provi—
sions in the articles of incorporation or other law. Subsec —
tion (6) makes direct reference to the new provisions on
loans to officers and directors (Section . 485) . Subsection

(15) adds "stock option plans™ to the 1list of incentive plans
which a corporation may establish for 1its directors, officers
and employees.

COMPARED WITH THE FINAL DRAFT OF THE RMBCA: Section 3.02

also contains a general grant and specific enumeration of

corporate powers. It is functionally 1identical to \CC Sec —
tion .009, except that it does not contain express uuthority
to make Jloans to corp<_~ate officers and directors. Within

the RMBCA loans, to directors are governed by Section 8.32.

They are licit if approved by a majority of tne outstanding

voting shares. The loan may also be authorized by thrj dire-"



Sect

Sect

tors if the board, in its collective judgment, determines
that the loan 1is in the best 1interest of the corporation.
Section 3.02 follows ACC Section .009 1in specifically

listing "share option plans”™ among the 1incentive plans which
a corporation may establish. The idea that a corporation
has powers which are presumptively coextensive with those of
a natural person 1is explicit 1in ACC Section .009. It is left

to implication 1in the comment to RMBCA 3.02.

ion .015 DEFENSE OF ULTRA VIRES

ORIGIN: ACC Section .015(Ca) 1is predicated upon Section 203
of the New York Business Corporation Law (hereafter the
"NBCL™) . It is a modi,Med version of former AS 10.05.018 and
Section 7 of the MBCA. Section .015(b) 1is new and 1is taken

from Section 208 of the GCL.

SUMMARY OF COVERAGE: ACC Section .015 governs the limited
circumstances in which a claim of "ultra vires"™ may affect
the rights of third parties who have dealt with a corporate
entity and the impact of such behavior 1in creating liability
on the part of the corporate officers and directors of the
corporation. While the concept of "ultra vires" is fre—
quently included 1in the discussion of agency problems within
the corporate framework, properly wunderstood it is not a
traditional doctrine of agency law. A transaction 1is ultra
vires when it is beyond the powers of the corporation as
those powers are conferred by law and the terms of the arti —
cles of 1incorporation.

COMPARED WITH THE FINAL DRAFT OF THE RMBCA: The provisions”
of ACC Section .015 and those of RMBCA 3.04 are functionally
identical.

ion .020 LIMITATIONS ON AUTHORITY OF CORPORATE AGENTS
ORIGIN: ACC Sect ion .020 1is predicated upon GCL Sect ion 208.

SUMMARY OF CONTENT: Unlike conduct assailed as beyond the
powers of the corporation, a subject covered by ACC Section
.015, Section .020 deals with the consequences of an abuse of
authority which was within the power of the corporate princi —
pal to confer. The provisions of Section .020 confront the
common law of agency as it has been applied to the unique
problems generated by an artificial <corporate person as prin-—
cipal. The thrust of Section .020 1is to shift the risk of
transactions which exceed the authority of corporate agents
to the corporation thus relieving the 1interests of innocent
third persons. Subsection (3) makes it clear that either the
corporation or a shareholder suing.in a derivative capacity
may assert lack of authority 1in any act ion against the faith—
less agent.



Sect

COMPARED WITH THE FINAL DRAFT OF THE RMBCA: The official
comment to RMBCA Section 3.04 makes it clear that the Model

Act has no coverage of this important question at all. See
pp. 3-17, 18.

ion ,025 CONTRACTS OR CONVEYANCES BINDING DOMESTIC AND
FOREIGN CORPORATIONS

ORIGIN: ACC Section .025 1is predicated wuoon GCL Section 2U8.
SCOPE OF COVERAGE: ACC Section .025 set"-les two important
questions associated with contracts or conveyances entered by
corporate agents wno have exceeded their actual authority.
If the transaction is within the scope of the agent®s "ap —
parent authority", it is binding upon the corporate principal
and upon the third party. Thus, the defect in the authority

of the agent does not defeat the corporation®s Jliability on
the transaction, nor does it prevent it from acquiring rights

against the third party measured by the terms of the trans —
action.
COMPARED WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA has no

statutory provision covering this 1important question.



ARTICLE 2. NAME AND SERVICE OF PROCESS

Section .105 CORPORATE NAME

ORIGIN: ACC Section .105 is a reenactment of AS 10.05.021 as
amended.

SUMMARY OF COVERAGE: ACC .105 requires that a corporation
adopt as part of its name one of the listed alternatives
designed to warn third parties that they are dealing with a
corporate entity. ACC .105 also prohibits a person from
adopting a name that <contains words suggesting a corporation
unless that person has either been 1issued a certificate of
incorpor ation in Alaska or has obtained a >*rtificate of

authority for a foreign corporation.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: ACC Section
.105 is functionally identical to RMBCA Section 4.01(a) and
(b). There are, however, differences 1in content.

RMBCA Section 4.01(a)(l) requires that a corporation
include as part of its name one of the traditional words or
abbreviation designed to indicate corporate status. In a
break with the prior Model Act and exposure draft, the final
version would allow this requirement to be satisfied by the
inclusion of "words or abbreviations of Ilike 1import 1in anoth—
er Jlanguage. - - U Tne official comment merely indicates
that the change has been made. It offers no justification.
At least two reasons to oppose such permission come to mind.
First, I doubt that many persons would appreciate the import
of initials such as "GmbH" as a signal that this was a limit—
ed liability entity. Further, <even 1if one knew that this was

a German designation for a corporation she might be fooled
into belief that the entity was jn fact a German entity.

RMBCA Section 4.01(c) contains provisions whereby a
corporation may give.written consent to the use by another
entity of a name which would otherwise be deceptively simi-
lar.

The final draft of Section 4.01(b)(4) requires that a
corporate name be distinct from the name of a registered
nonprofit corporation. This provision s not contained in
the ACC.

ACC Section .105(b) <continues a 1975 amendment by the
terms of which the Legislature forbade a corporation from
adopting a name which contcined the word "city", "borough™,
or "village™ or otherwise implying that the corporation is a
municipality. Reflecting its detachment from Alaskan con —

cerns, RMBCA Section 4.01 contains no similar prohibition.

Section .110 RESERVATION OF CORPORATE NAME



Section .115 APPLICATION TO RESERVE CORPORATE NAME
Section .120 TRANSFER OF RESERVED NAME

ORIGIN: ACC Sections .110, .115, and .120 are reenactments
without change of former AS 10.05,024, .027, and .030 wnich
were, in turn, predicated upon Section 9 of the MBCA.

SUMMARY OF COVERAGE: ACC Sections .110, .115, and .120 set
forth the natural or corporate persons who may reserve a
corporate name.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
4.02 is functionally 1identical to these provisions of the ACC
except for their substitution of the commissioner for the

"secretary of state."

Section .125 REGISTRATION OF CORPORATE NAME

Secti on .130 USE OF SAME OR DECEPTIVELY SIMILAR NAME

Sect ion .135 PROCEDURE FOR REGISTRATION OF CORPORATE NAME
Secti on .140 FEE FOR AND DURATION OF REGISTERED NAME

Sect ion .145 RENEWAL OF REGISTERED NAME

ORIGIN: ACC Sections .125, .130, .135, .140, and .145 are
reenactments of AS 10.05.033, 034, .036, .039, and .042, and
are based on Sections 10 and 11 of the MBCA. Section .034
was added by the Legislature in 1966. Minor Jlanguage changes
have beer incorporated to recognize the recenvly enacted
scheme tc allow the Department of Commerce and Economic
Development to determine various fees by administrative regu—
lation.

SUMMARY OF COVERAGE: ACC Sections .125._, .130, .135, .140,
znd .145 provide for the registration, protection, duration,
and renewal of a corporate name. Under ACC Section .130,
registration of a corporate name gives the registered holder
the right to seek an injunction against the wuse of that name
or a deceptively similar name by another. The registered
name must be renewed each year under ACC Section .145.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
4.03 combines the coverage of former Model Act Sections 10
and 11. Unlike ACC Section .13C RMBCA Section 4.03 does not
explicitly confer exclusive rignt to the use of a registered
corporate name, nor does it declare that a person who has
registered the corporate name may enjoin the wuse of the same
or a deceptiyely similar name. Section .130 clearly provides
that the remedy available for abuse of a registered corporate



Sect

Sect

Sect

name is not Ilimited to 1injunctive relief, but may be a

cause of action for damages. RMBCA Section 4 ..03 contains
no such provision.

ion .150 REGISTERED OFFICE AND REGISTERED AGENT

ORIGIN: ACC Section .150 is a reenactment without change of
AS 10.05.045 which was based on Section 12 of the MBCA.

SUMMARY OF COVERAGE: ACC Section .150 establishes the re—
quirement that a corporation maintainboth a registered of —
fice and a registered agent 1in the State of Alaska. The
agent is necessary for service of process; and, the office 1is
required to serve as the depository for various books and

records as provided or required by the the ACC.
COMPARISON WITH THE FINAL DRAFT OF THERMBCA: RMBCA Section

5.03 1is functionally identical to ACC Section .150.

ion .155 REGISTRATION OF AGENT BY NONRESIDENT WITH
CONTROLLING INTEREST

ORIGIN: ACC Section .155 isa reenactment without substan-—
tive change of AS 10.05.791 as amended 1in 1980. A rewording
has been undertaken to make explicit that the designated

agent must be within the State of Alaska.

SUMMARY OF COVERAGE: In order that the commissioner may
readily establish official contact with a nonresident pos —
sessed of a controlling interest (ACC Section .955(12)), ACC
Section .155 requires such a person to designate an agent
within Alaska upon whom notice and process may be served.
Service on the Section .155 agent is equivalent to

personal service on the controlling nonresident. Section
.155(b) enforces this requirement by forbidding, in the event
of noncompliance, either the controlling person or tin con —

trolled corporation wuse of the courts of the State of Alaska.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: Again, reflec—
tive c¢f its concern with the problems of no particular jJuris—
diction, the content of the Revised Model Act contains no
provision requiring designation of agents by nonresidents

with a controlling 1interest.

ion .180 FILING LIST OF REGISTERED CORPORATIONS WITH SUPER—
IOR COURT; UPDATING AND PUBLISHING

ORIGIN: ACC Section .160 1is a reenactment of AS 10.05.048
which, has been changed to requir yearly compilation and
weekly wupdating of the stipulated .nformation.

SUMMARY OF COVERAGE: ACC Section .160 reflects tne view tnat



Sect

Sect

it is vital that the practicing attorney be able to quickly

ascertain information concerning the corporate name, address
of the , registered office, and the name and address of the
registered agent of both domestic and authorized foreign
corporations. Both geographical and communications consider —
ations have dictated that such information be available lo—
cally and updated frequently.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
1.20 contains absolutely no provision requiring th<it this

vital information be maintained or made available.

ion .165 CHANGE OF REGISTERED OFFICE OR AGENT

ORIGIN: ACC Section .165 1is a reenactment of AS 1C.05.051
which was, in turn, predicated upon Section 13 of the MBCA.
SUMMARY OF COVERAGE: ACC Section .165 establishes the proce—

dure whereby a domestic or foreign corporation may change 1its
registeredofficeoragent.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
5.02(a) is identical to ACC Section _165. Subsection (b)
differs only in that the ACC has a uniform provision on
filing with the commissioner which 1is not reflected in the
RMBCA .

ion .170 CHANGE OR RESIGNATION OF REGISTERED AGENT

ORIGIN: ACC Section .170 is a reenactment of AS 10.05.054,
which was based on Section 13 of the MBCA. The final sen—
tence has been changed to permit a resignation of the regis—
tered agent, to become affective sooner than 30 days after
the filing of written notice with the commissioner if the
corporation appoints a successor within this shortened peri —
od. This change is based wupon Section 57.070(3) of the

Oregon Revised Statutes.

SUMMARY OF COVERAGE: ACC Section .170 establishes the proce—
dure by which a registered agent may change address or re—
sign. Unless and until the registered agent follows these

statutory procedures, the commissioner may continue to regard
the last address of record as effective for all notice provi —
sions wunder the ACC.

Subsection (b) sets forth the procedures which must be
observed for a registered agent to effectively resign. Un —
less and until such procedures are followed, the commissioner
may continue to deal with the agent and effectively notice or
bind the corporate principal. In the event that such an
agent ceases to function without observing these statutory
provision, there, would be a breach of the contract of agency
with the corporation but such a breach would not serve as a
defense to the corporate principal in dealing with or ac-



Sect

countin- to the commissioner.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
5.03 does not provide for a shortened effective date if the
corporation appoints a successor registered agent. The mini —
mum information to be contained 1iIn the written resignation 1is
governed by Section 5.02. The "circularity problems™ noted
in the official comment to RMBCA Section 5.03 have been
directly solved by ACC Section .170(b). The commissioner 1is
directed to mail a copy of the written notice of resignation
to "the corporation at 1its principal office."

ion .175 SERVICE OF PROCESS ON CORPORATION

ORIGIN: ACC Section _175(a), (c), and (d) are a reenactment
of AS 10.05.057, and are based on Section 14 of the MBCA.
ACC Section .175(h) is new to the law of Alaska. It is taken
from Section 57.075(3) and (4) of the Oregon Revised Statutes
and eliminates the commissioner®s burden under prior law to
transmit process served on the commissioner given the default
of a registered agent. Under ACC Section .175(b), that
burden is placed wupon the party seeking to 1initiate litiga—

tion aga/nst the corporation.

SUMMARY OF COVERAGE: To assure that notice sent to a corpo—
ration without a registered agent is the best available wunder
the circumstances, ACC Section .175(b)(2)(B) requires that
the moving party send notice to such address as it knows or,
on the basis of reasonable”?inquiry, has reason to believe is
most likely to result in "actual notice. Under ACC Section
.175(b) (3), the moving party 1is obliged to file proof of the
attempted service in the appropriate superior court cl other
tribunal.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
5.04 admits that there were substantial problenms with the”
provisions of former MBCA Section 14. It, too, eliminates
the burden formerly placed upon a state official to serve the
substitute process. Unlike the Oregon law and the ACC, RMBCA
Section 5.04(b) does not require that a best effort be made
to find the actual address of the corporation. It is content
if the notice 1is mailed to the principal office. Given the
official comment®s express solicitude that actual notice be

communicated to the foreign corporation, it would appear that
the Oregon/ACC approach is superior.

10



ARTICLE 3. FORMATION OF CORPORATIONS

Section .205 INCORPORATORS

Sect

Sect

ORIGIN: ACC Section .205 1is a reenactment with one change of
AS 10.05.252 as amended in 1975 by the Legislature.

SUMMARY OF COVERAGE: The minimum age for an incorporator has
been reduced from 19 to 18 to bring Section .205 1into confor—
mity with Alaska®s general policy on legal majority. ACC
Section .205 varies from Section 53 of the MBCA 1in the requi —

rement that incorporators be natural persons. This is a
continuation of prior Alaska law.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
2.01 differs from ACC Section .205 and existing Alaska law by
permitting artificial persons (including unincorporated asso-—

ciations, partnerships, trusts, estates, and governments) to
act as 1incorporators. There is no minimum age for natural
persons to so function. Further, the requirement that the
incorporators sign a verified copy of the articles has been

elimi nated .

ion .208 ARTICLES OF INCORPORATION

ion .210 ARTICLES OF INCORPORATION; OPTIONAL PROVISIONS

ORIGIN: ACC Section .208 subsections (1),(2), and (3) are
predicated upon AS 10.05.255(1), (3), and (10), which were
derived from Section 54 of the MBCA. Subsections (4) and (5)
are taken from Section 202 of the GCL. Subsection (6) re—
enacts AS 10.05.255(13) as amended. The provision of the ACC
governing the content of the articles is modeled upon Sec —
tions 202 and 204 of the GCL. ACC Section .210 is based wupon
GCL Section 204, Delaware Section 102(b)(4) and (5), and AS
10.05.255.

SUMMARY OF COVERAGE: In addition to the specific changes
noted, Sect ions .208 and .210 make vital a drafting decision
which was wunimportant under prior Alaska law. The goal of
the ACC is to follow California®s example requiring that the
articles of incorporation function as the fundamental agree—
ment which structures the basic purpose of the corporation,
the prerogatives of management, and the rights of sharehold—
ers. Section .208 requires that several fund amen tal deci —
sions be addressed in the articles. While the provisions may
be amended by following the procedures outlined 1in the ACC,
at all times the subject matter content of Section .208 must

11
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be defined in the current corporate articles. Section .210

enumerates provisions which are optional as contents of the
articles. The critical point 1is that 1if the suoject matters
enumerated in Section .210(1) are not settled by the initial
or amended provisions of the articles, they may not be re—
solved or governed by the bylaws, shareholder agreements, or

any other form of treaty.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: An initial
comparison between RMBCA Section 2.02 and ACC Sections .2US
and .210 would suggest significant differences. It would De
misleading. It is true that RMBCA Section 2.02(a) has a
rather short list of mandatory provisions when contrasteo
with ACC Section .208. In part this 1is because ACC Section
.208(4) reflects Alaska®™s <concern for identification of alien
affiliates, a concept unknown to the Model Act. Further,
there 1is no single provision in the RMBCA which is comparable
to ACC Section .210 1in gathering into one convenient place
all of the optional decisions which cannot be made effective
unless they are reflected 1in the articles. The MBCA does
have such requirements, only they are scattered throughout
the act. See the official comment to RMBCA Section 2.02 at
page 2-9,10.

The topics which are conveniently gathered 1in ACC Sec —
tion .210(1) and scattered throughout the lengthy text of the
RMBCA are not identical. In general, it may be said that the
ACC is more protective of the interests of shareholders (both
actual and potential) and their 1interest in locating 1in one
document a definitive statement of these basic decisions.
Under the RMBCA, such decisions could be found in extrinsic
resolutions or agreements which might be known and available
to some but not to otners.

ion .213 FILING OF ARTICLES OF INCORPORATION

ORIGIN: ACC Section .213 continues the policy of AS
10.05.258, which had been predicated upon Section 55 of the
MBCA.

SUMMARY OF COVERAGE: ACC Section .213 also reflects the
general scheme of the ACC to standardize the procedures for
filing with the commissioner as set forth in ACC Section
.910.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
2.03 suggests to the legislatures of the several states that
they abolish the concept and practice of a "certificate of
incorporation."” Instead, filing 1is completed upon delivering
a copj of the artides to the secretary of state and having
it "stamped and filed." There is to be no certificate of
incorporation. Elimination of the certificate of incorpora—
tion would destroy the "bright Iline"” event selected by the
Commission for fixing the de Jjure commencement of corporate
existence.

12



Section .215 DISCLOSURE OF CORPORATE PURPOSES

Sect

Sect

ORIGIN: ACC Section .215 is a reenactment without change of
AS 10.05.259, as amended in 1980.

SUMMARY OF COVERAGE: ACC Section .215 perpetuates a decision
of the Legislature made 1in 1980 which requires that a corpo—
ration disclose to the Departmentof Commerceand Economic
Development the activities in which it will initially engage.
This is not done for the purpose of Ilimiting corporate acti—
vity. Under the ACC, incorporation canstill be as general
as the rsuit of "any lawful purpose.”™ The information is
elicited so that the state may obtain a clearer idea of the

dimension of economic activity.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: Again, reflec—
ting its lack of familiarity with the aspirations of the
Alaska Legislature, the standard recommended text of the
RMBCA contains no provision requiring disclosure of corporate
purposes.

ion .218 EFFECT OF ISSUANCE OF CERTIFICATE OF INCORPORATION
ORIGIN: ACC Section .218 is derived from AS 10.05.810.
SUMMARY OF COVERAGE: ACC Section .218 fixes the issuance of
the certificate of incorporation as the point in time when
the de jJjure existence of a corporation commences. In adopt—
ing this "bright Iline" rule, the ACC goes beyond Section 55
of the MBCA and AS 10.05.810 to expressly abolish the common
law doctrines of de jJjure compliance, de facto 1incorporation,

and corporation by estoppel.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
2.03 would also create a "bright 1line" event fixing t. e
initial existence of a corporation. Under RMBCA Section

2.03, that event 1is "the secretary of state®"s filing of the
articles of 1incorporation. Lot

RMBCA Section 2.04 leaves the current body of con —
flicting and confusing common law on de facto incorporation
and corporation by estoppel unreformed. This notwithstanding
the official comment that: "Incorporation under modern stat—
utes is so simple and 1inexpensive that a strong argument may
be made that nothing short of filing articles of incorpora—
tion should create the privilege of limited Iliability._" ACC
Section .218 adopts that "strong argument®.

ion .220 ASSUMPTION OF PURPORTED POWERS OF NONEXISTENT
CORPORATION: LIABILITY

13
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General Corporation Law of the State of Delaware.

SUMMARY OF COVERAGE: Since the naming of 1initial directors

in the articles is optional, Section .255 defines the powers

which incorporators shall have 1in the event that they, and
not the initial directors, shall hold the organizational

meet ing.

COMPARISON WITH THE FINAL ORAFT OF THE RMBCA: RMBCA Section

2.05(2) is in substantial accord with the California, Dela—

ware, and ACC 1innovations.

ion .228 BYLAWS: ADOPTION, AMENDMENT OR REPEAL

ORIGIN: ACC Section .228 is taken fromSection 211 of the
GCL and works a major <change in AS 10.05.135.

SUMMARY OF COVERAGE: Under current Alaska law the power to
adopt, amend, and r.epeal provisions of the bylaws 1is vested
exclusively in the board unless reserved to the shareholders
in the articles of 1incorporation.

Absent provisions in the articles, ACC Section .228
vests equal powers in the board and the shareholders with
respect to determining the content of thebylaws. However,
the articles are competent to restrict or eliminate the power
of either the board or the outstanding shares. There are
thus three possibilities: (1) concurrent, independent power
in the board and the outstanding shares (the default rule);
(2) an article provision restricting or eliminating the power
of the board; or, (3) an article provision restricting or

eliminating the power of the outstanding shares.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
10.20 provides a default rule identical to ACC Section .228.
In the absence of a provision in the articles, the power to
adopt, amend, or repeal bylaws is shared by the directors and
shareholders. The RMBCA does not use the term "adopt”, but
the official comment makes explicit that it 1is to be 1included
within the meaning of "amend," Under RMBCA Section
10.20(a) (1), the articles are competent to extinguish the
power of the board. Apparently they cannot extinguish the
power of the shareholders who, under RMBCA Section 10.20(b),
are guaranteed power ove*- the content of the bylaws. Thus
the flexibility available under California, Delaware, and ACC
provisions is not attainable wunder the RMBCA.

The ACC"s concern that shareholders wultimately control
the corporation 1is manifested in Section 460 wherein they are
given the right to remove any or all of the directors at any
time for any reason.

ion .230 BYLAWS: . NUMBER OF DIRECTORS AND OTHER CONTENT

ORIGIN: ACC Section .230 1is predicated wupon Section 212 of

15
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the GCL, and substantially enlarges the coverage of AS
10.05135, which had been based on Section 27 of the MBCA.

SUMMARY OF COVERAGE: Under ACC Section .230, the bylaws have
a mandatory content only if the articles have not fixed the
number of directors or established a formula from which that
number may be derived. The ACC"s provisions on the number of
directors establish three as the default minimum unless the

corporation has fewer than three shareholders. In that in-—

stance, the number of directors need not exceed the number of
shareholders. This will provide significant flexibility in
the format ion and operation of closely held corporations.
Any bylaw which would change the number of directors must
obtain approval of the outstanding shares. Further, if tha
effort is to reduce the number of positions on the board uo
fewer than five, subsection 230(d) protects the interests of
minority shareholders by invalidating the attempt if sixteen
itd two-thirds percent of the outstanding shares vote against
1

Under subsection (e), the optional <content of the bylaws

is partially enumerated. These provisions need not be adop-—
ted but are intended to suggest to those forming corporations
some of the important matters governing procedures, e.g. for
shareholder and director meetings, the qualifications, du—
ties, authority and compensation of directors and officers,
and such other matters relating to the day to day management
of the corporation as are usefully stabilized 1in a formal

agreemen t.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section

2.06(b) simply states that the bylaws may contain any provi —

sion for managing the bus®iness and regulating the affairs of
the corporation that 1is not inconsistent with law or the
articles. This is in accord with ACC Section .230(e). The
absence of the enumerated 1list of optional provisions fhould
not be taken to suggest that the RMSCA 1is less exacting than
the ACC. The cross-references to RMBCA Section 2.06 1indicate
twenty-two matters which should be considered for regulation
in the bylaws. Rather than the convenience of ACC Section
.230(e), one has to page through the provisions of the RMBCA.

ion .233 BYLAWS TO BE KEPT AT OFFICE; INSPECTION BY
SHAREHOLDERS

ORIGIN: ACC Section .233 is taken from Section 213 of the
GCL.

SUMMARY OF COVERAGE: The corporation is obligated to keep at
its principal business office 1in Alaska a copy o,r its bylaws
reflecting all current provisions 1including arrendments. The
shareholders are to have a right to 1inspect the bylaws at all
reasonable times. A foreign corporation which does not have
a principal business office 1in Alaska 1is obligated to furnish
a copy or its current bylaws to any Alaska shareholder who

16



makes a written request.

AS 10.05.237 through .249 cover the content of ACC
Section .233, but do not <clearly obligate a foreign corpora-—
tion to make a copy of 1its bylaws available to requesting

shareholders who are citizens of Alaska.
»

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA
contains a similar requirement although it is soi iwhat diffi —
cult to locate. Section 16.02 directs that a corporation
keep copies of the records required in Section 16.01(c). One

of the 1i1tems set forth 1in 1in Section 16.01(c) 1is a <copy of
the corporate bylaws.

17



ARTICLE 4. CORPORATE FINANCE

Section .305 CREATION, CLASSES, AND ISSUANCE OF SHARES

Sect

Sect

Sect

ORIGIN: ACC Section .305 is premised wupon GCL Section 400,

with moaifications to accommodate MBCA Sections 15 and 16,

which were the basis of AS 10.05.060 and .069. Section

.305(a) replaces AS 10.05.060 without substantive change, and
Section .305(h) replaces AS 10.05.069 without substantive

change.

SUMMARY OF COVERAGE: ACC Section .305 permits great flexibi—
lity to the corporation 1in creating distinctions as among

various classes or series of shares with respect to voting

rights, as well as preferences or privileges regarding dis —
tributions during the life or at the dissolution of the

entity.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section

6.01 is functionally 1identical to ACC Section .305. ACC

Section 210(6)* s warning that the rights, privileges, and

limitations on classes of stock must be contained in the

articles 1is reflected 1in RMBCA Section 6.01(b).

ion .308 ISSUANCE OF PREFERRED OR SPECIAL CLA%SES OF SHARES

ORIGIN: ACC Section .308 is largely a reenactment of AS
10.05.063, which was predicated wupon Section 15 of the MBCA.

SUMMARY OF COVERAGE: ACC Section .305 allows the establish—
ment of classes and series with varying rights and liabili—
ties. ACC Section .308 specifies a numbe'l of particulars
which may be the subject of variation uetween different
classes. This 1list should aid the practitioner in discussing
with clients the variations possible 1in such areas as redemp —
tion, dividend preferences, liquidation preferences and con—
version options.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
6.02 is functionally 1identical to ACC Section .308.
ion .310 ISSUANCE OF SHARES IN SERIES

ion .313 VARIATION IN RIGHTS AND PREFERENCES OF SHARES

Section -315 SERIES RIGHTS AND PREFERENCES ESTABLISHED BY BOARD

Secti on .318 MANNER OF ESTABLISHING SERIES

18
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Sect

Sect

taken to create series within a class of preferred shares and
to "eport the same to the secretary of state.
RMBCA Section 6.03 departs fromprior provisions of the

Model Act and the statutory law of all states, including
Alaska, by permitting creation of a repurchase obligation 1in
the corporation with respect to all or a part of a series.
This precedent breaking suggestion would create a "put” in
the hands of the holders of such shares to force the <corpo—
rate issuer to reacquire the stock.

ion .325 REDEMPTION OF SHARES; CREATION OK SINKING FUND;
REPURCHASE AGREEMENTS

ORIGIN: ACC Section .325 is new and has no precedent in
Alaska law. It is taken from GCL Section 402(a), (b), and
(d).

SUMMARY OF COVERAGE: ACC Section 325 covers three crucial
questions: (1) it establishes the right of the corporation
to create classes or series of shares which are redeemable at
the option of the corporate issuer; (2) it forbids (subject
to an exception for an open-end investment comp any) the
creation of shares which vest a right to demand redemption 1in
the shareholders; and, (3) it permits the creation a sinking
fund or similar provision, or an agreement outside of the

articles which covers the subject ov redemption.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
6.01(d) covers the topics addressed in ACC Section .325.
Under the RMBCA, the extent of redemption rights, if any,
must be authorized 1in the articles. It would thus appear

that the flexibility attainable under ACC Section .325(c) 1is
not possible under the RMBCA.
ion .328 IRREVOCABILITY OF SUBSCRIPTIONS FOR SHARES

ORIGIN: This section is a verbatinm reenactment of AS
10.05.087, modeled after MBCA Section 17.

SUMMARY OF COVERAGE: A subscription for shares of a corpora-—
tion to he organized 1is basically a promise to buy shares

under specified terms. Many common law cases have held that
a subscription is deemed an offer and as such inherently
revocable at any time prior to acceptance. These holdings

cast doubt upon the ability of promoters to 1insure an ade —
quate financial start for a fledgling corporate entity. In
order to settle the issue of the nature of a subscription,

provide a fair result to those who act 1in reliance on sub —
scriptions, and put an end to any Jlitigation over the ques —

tion of revocability, ACC Section ,328 makes a subscription
irrevocable for a period of six months.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
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6.20(a) 1is 1identical to ACC Section .328.

ion. 330 PAYMENT OF SUBSCRIPTION FOR SHARES
ORIGIN: ACC Section .330 1is in substance a reenactment AS
10.05.090. Minor changes in language have been made to

conform Alaska law to MBCA Section 17.

SUMMARY OF COVERAGE: ACC Section .330 places the power to
determine the time of payment for subscriptions with the
board. A call for payment by the board must be uniform as to

all shares of the same <class or series.

COMPARISON WITH THE FINAL DRAFT OF THE R K . R M B C A Section
6.20(b) and (c) 1is 1identical to ACC Section .330. Section
6.20 controls share subscriptions issued before incorpora—
tion. The 1initial board is given complete control over their
disposition. Section 6.20(f) states that subscriptions en—
tered into after incorporation are treated as a contract
between the corporation and the subscriber and governed by
Section 6.21. Unless the shareholders reserve powers granted
under Section 6.21, the boar” has the power to control the

disposition of post 1incorporation subscriptions.

ion .333 FORFEITURE OF SHARES FOR DEFAULT IN PAYMENT

ORIGIN: ACC Section .333 reenacts AS 10.05.093, which was
based upon MBCA Section 17. The terms "penalties™ and "pen-—
alty" have been changed to "remedies"™ and "remedy" to reflect

the approved case law construction.

SUMMARY OF COVERAGE: ACC Section .333 establishes the gener —
al rights of the corporate issuer in the event of default in
the payment obligation for shares.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
6.20(d) and (e) are identical to ACC Section .333.

ion .335 CONSIDERATION FOR SHARES

ion .338 PAYMENT FOR SHARES

ion .340 JUDGMENT OF BOARD OR SHAREHOLDERS AS TO VALUE OF
CONSIDERATION CONCLUSIVE

ORIGIN: ACC Sectionl .335 retains the essence of AS
10.05.096, which was derived from MBCA Section 18. Much of
the former section has been deleted 1in the wake of the new
financials (ACC Sections .353 to .370), which eliminate the
concepts of par value, treasury shares, stated capital, ana
surplus accounts.
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ACC Section .338 is a verbatim reenactment of AS
10.05.099, which was derived from Section 19 of the MBCA.

ACC Section .340 is a reenactment of AS 10.05. 102,
which was modeled upon Section 19 of the MBCA.

SUMMARY OF COVERAGE: ACC Section .335 recognizes two modes
for fixing the amount of consideration (expressed in dollars)
for the 1issuance of shares. Unless the power has been re—
served to the shareholders in the articles (ACC Section
.210(1) (H)), it is vested in the board. The exercise of this
power is subject to the fraud standard articulated in ACC
Section .340.

ACC Section .338 specifies what may and may not be
received as consideration for fhares. Common law authorities
which have attempted to prevent "watered shares™ by requiring
that consideration be Ilimited to cash are rejected 1in favor
of a more realistic recognition that the corporation may be

advantaged by the receipt of other valuable property (tangi —
ble and intangible) as well as services.

ACC Section .340 sets proof of fraud as the standard
necessary to overturn a determination of the value of consid-—
eration received by the corporate issuer. The most common
victinm of an improper consideration exchanged for shares is
the corporate creditor whose <claims against the entity go
unsatisfied 1in the wake of corporate bankruptcy, dissolution,
or simple door-closing. The ACC provides considerable pro—
tection to creditors in its provision on- financials and in
ACC Section .488 on secondary Jliability of officers and
directors. These provisions substantially mitigate tne

harshness to creditors of the fraud standard provided in ACC
Section .340.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
5.21 is functionally 1identical to ACC Sections .335, ,338,
and .340.

ion .343 STOCK RIGHTS AND OPTIONS

ORIGIN: ACC Section .343 is new to Alaska law and 1is predi —
cated upon Section 20 of the MBCA with one modification.

This section eliminates the final sentence of the Model Act
provision to conform to the financial provisions of the ACC.

This section was adopted to clarify and regulate the exercise

of the the corporation®s right to issue stock rights and

options wunder the general power to contract.

SUMMARY OF COVERAGE: Unless otherwise defined or restricced
in the article, ACC Section .343 gives the corporation acting
through its board broad powers to create and 1issue rights or
options covering authorized but unissued shares of any class
or classes. The only substantive command of ACC Section .343
is that if such rights or options are to be made available to
directors, officers, or employees of the corporation, or to
any subsidiary but not to the shareholders generally, is—
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suance shall not be licit until the plan 1is approved by the
outstandingshares.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
6.24 is i1dentical to ACC Section .343, except that it does
not protect shareholders by requiring their prior approval
for a plan which would grant share rights and options to
directors, officers, or employees only. The omission of this
protection from the RMBCA is unprecedented in existing law
and at variance with the Model Act. It may also contravene
the rules of the New York Stock Exchange. See, Section A-25
of the Company Manual. The official comment state that
shareholder approval of such a plan may be required 1in order

to comply with SEC regulations.

ion .345 EXPENSES OF ORGANIZATION, REORGANIZATION, AND

FINANCING
ORIGIN: ACC Section .345 is a reenactment of AS 10.05.111
with a minor Jlanguage modification 1in order- to parallel MBCA

Section 22.

SUMMARY OF COVERAGE: ACC Section .345 recognizes that there
are costs 1incurred in the 1issuance and marketing of shares,
and protects the purchasers from further liability on the
theory that since it received only the "net amount” from the
gross price paid, the shares are not "fully paid" and thus

"assessable.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
6.28 1is 1identical to ACC Sect-ion .345 except that it Joes not
contain the express protection for purchasers precluding a
claim that their shares are assessable. The framers of the
tentative draft recognize that this Jlanguage 1is standard in
nearly all state codes, but feel that the problem has rarely

arisen and the language 1is thus surplusage.

ion .348 CERTIFICATES REPRESENTING SHARES

ion .350 INFORMATION REQUIRED TO BE STATED ON CERTIFICATE

ORIGIN: ACC Section .348 is a verbatim reenactment of AS
10.05.114, and is modeled upon MBCA Section 23.

ACC Section .350 is a verbatinm reenactment of AS
1U.05.117 with the deletion of paragraph (4) regarding par
value, which is no longer a matter of consequence wunder the
ACC. With this modification Section .350 1is predicated wupon

MBCA Section 23.

SUMMARY OF COVERAGE: ACC Section 348 1is designed to facili—
tate the trend toward electronic substitutes for the tradi —
tional share certificate by permitting the seal of the corpo—
rate issuer to be affixed 1in a facsimile form, and to pernmit
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*“fe signatures of the corporate officers to be facsimiles so
long as the “tertificate” is countersigned by a transfer
agent or a registrar who 1is not an employee of the corpora-
tion.

ACC Section .350 recognizes that 1information vregarding
the rights, preferences, and limitations of the shares is of
importance to shareholders. IT the corporation is authorized
to issue only one class of stock, such shares enjoy all
attribute of participation, control, and ownership defined
by the ACC. However, if the corporate articles authorize the
issuance of more than one class, it is both possible and
likely that the relative rights, privileges, preferences, and
limitations of the classes will differ. In this instance,
ACC Section .350(a) requires that the corporation furnish to
each shareholder either a statement or summary of the desig—
nations, preferences, limitations, and relative rights of
shares of the class she has purchased, and similar basic
information regarding the shares of any other authorized
class. This information may be printed on the certificate,
or the certificate may be imprinted with a legend that tne
corporation will furnish the information without <charge.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: In yet another
break with the prior act and the statutory content of Alaska
and other states, the framers of the tentative draft recom—
mend that the 1issuance of share certificates be optional with
the board. This suggestion allows the corporation the abili—
ty to decide that it will issue shares which have no tangible
expression at all. If the corporation does opt for share
certificates, RMBCA Section 6.25(b) sets forth a minimum
content which 1is 1identical to that of ACC Section .350(0).

RMBCA Section 6.25(c) is functionally 1identical to ACC Sec —
tion .350 (a).

If the corporation opts to Issue shares without certi—

ficates, RMBCA Section 6.26(b) requires that it send the
"shareholder a complete written statement of the information
required on certificates by Section 6.25(b) and (c)." As a
result of this Jlast provision, the only accomplishment of the
suggested innovationmwould be to place the owners of "uncer —
tificated shares™ in grave danger that they would have no
tangible evidence of their interest in the corporation.
Should such an individual die, the burden of one charged with

marshalling the assets of the estate would be obvious.

ion .353 FULL PAYMENT REQUIRED FOR CERTIFICATE

ORIGIN: ACC Section .353 is a reenactment of AS 10.05.120,
which 1is predicated upon Section 23 of the MBCA.

SUMMARY OF COVERAGE: ACC Section .353 continues the Alaska
policy of insisting that a share certificate may not be

issued until the agreed consideration has been Tfully paid.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: This <classical
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restriction from Section 23 of the original Model Act is

repeated 1in a rather obscure manner in the RMBCA. In Section
6.21(c) and (d) shares are deemed non assessable when fully
paid. Further, the corporation 1is empowered t:o escrow shares

for which the full <consideration has yet to bei received.

ion .355 ISSUANCE OF FRACTIONAL SHARES OR SCRIPT

ORIGIN: ACC Section .355 is a verbatim reenactment of AS

10.05.123, and as such 1is a modification of Section 24 of tne
MBCA.

SUMMARY OF COVERAGE: ACC Section .355 provides two basic
options to the board under which it may deal with claims to
fractional share ownership. The board may 1issue a certifi—
cate for a fractional share in which case the holder is

entitled to the privileges conferred by shares of that class;
or, the board may issue scrip entitling the holder to receive
a certificate for a full share upon surrender of scrip aggre—

gating a full share. IT the second alternative is selected,
the holder of the scrip 1is not entitled to the privileges of
share ownership until the exchange of scrip aggregating a
full share. Under subsection (c), the board may establish

machinery to eliminate the outstanding scrip so long as 1t is
noticed on the scrip at the time of issuance.

ACC Section .355 continues the Legislature®s prior
determination that it would not follow the Model Act which
gives the board a third option, under which it could elimi —
nate fractional shares by simply paying their fair market
value. Given the difficulties experienced with that Model
Act provision (see, e.g-., Teschner V. Chfcaqo Title &
Trust Co. , 59 111.2d 452, 322 N.E.2d 54 (19737)Y"tHat deci -
sion seems wise. A further reason for opting to continue
prior Alaska policy 1is to prevent the wuse of this "cash out™
option to facilitate management strategies to eliminate out—
side shareholders in a move to "go private". The technique
is a board ordered reverse stock split that 1is calculated to
reduce outsider shareholdings to fractions which can then be

cashed out 1irrespective the wishes of those shareholders.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
6.04 1is functionally similar to ACC Section .355, except that
it grants the third, or "cash out", option previously reject—

ed by the Alaska Legislature.

ion .358 DISTRIBUTIONS; CONDITIONS

ion .360 PROHIBITED DISTRIBUTION; INABILITY TO MEET MATURING
DEBTS AND LIABILITIES

ion .363 PROHIBITED DISTRIBUTION OF JUNIOR SHARES;
LIQUIDATION PREFERENCE
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Section .365 PROHIBITED DISTRIBUTION TO JUNIOR SHARES; RATIO OF

RETAINED EARNINGS

ORIGIN: ACC Section .358 supolants the earned surplus test
of AS 10.05.204(1) (payments of dividends) and .012 (repur —
chase of shares). With the additions and deletions noted 1in

the Official Comment, it is premised upon the amended version
of Section 500 of the GCL.

ACC Section .360 replaces AS 10.05.201 and 1is based on
GCL Section 501.

ACC Section .363 is taken from GCL Section 502, and
replaces AS 10.05.207(4).

ACC Section .365 adopts the Jlanguage of GCL Section
503, and supplants AS 10.05.207(3).

SUMMARY OF COVERAGE: In general : ACC Sections .358 through
.368 contain the essence of a major reform, in which anti —
quated and unworkable concepts of "balance sheet”™ and "earned
surplus™ (with the myriad of exceptions) are replaced by a
simple ratio of assets to liabilities in determining the
circumstances in which the board of directors has discretion
to declare and pay distributions of corporate assets to
share ho l1ders. With minor modifications they are predicated
upon the 1977 California General Corporations Law.

Pending passage of CSSB 246/H8 343, Alaska con —
tinues to rely upon a mid-1950"s version of the Model Act.
To 1its credit, the Alaska Legislature did not authorize cer —
tain aspects of Section 45 of the Model Act, which would have
further enhanced the circumstances in which the board could
dissipate corporate assets to the prejudice of creditors and
tne holders of preferred and other senior shares. Alaska,
for instance, did not adopt a "nimble dividends"™ provision
such as that suggested by alternative Section 45(a) of the
Model Act. Further, if the distribution had to be charged to
"capital accounts 7, Alaska 1insisted upon a two-thirds autho—
rization of the shareholders rather than the simple majority
suggested by the Model Act.

Notwithstanding these prudential rejections of Model
Act suggestions, Alaska was committed to a system predicated
upon an equitable 1insolvency test supplemented by an excep—
tion ridden earned surplus test. Though not as weak as the
systenm in some states, this scheme 1is still premised upon
unsound norms of "legal accounting™ and mired 1in statutory
and cc..mon law exceptions which make it nearly impossible to
draw sensible limits upon the power of the board. Such a
status quo is objectionable not only because it fails to
deter those bent upon abusing corporate creditors, but for
the more 1important reason that it fails to guide tne honest
director who 1is seeking maximum, licit flexibility.

In the mid-1970"s, the California Legislature joined
the bar association of that state 1in the creation of a com-
mittee to study, with a view toward revision, the California
Corporations Code. At that time, California law relied wupon
the earned surplus test burdened by the possibilities of
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reduction surplus and nimble dividends. Two irrebuttable
criticisms set the stage for reform: (1) the existing
restraints upon dissipation of corporate assets afforded
insufficient protection to corporate creditors; and, (2) the
language of the law meant 1little to accountants who were
relied upon to prepare and audit the books and records.
After a substantial debate, the 1977 California Corporations
Code was framed in a manner designed to meet both of these
problem areas. Tne earned surplus test was junked. Also
discarded were the concepts of par value, stated capital, and
all manner of capital surplus. In tneir place the statute
articulated a simple test of the ratio of assets to corporate
liabilities. For the purpose of complying with this test,
the corporate books were to be kept 1in accordance with Gener —
ally Accepted Accounting Principles (GAAP).

In 1980, the Alaska Code Revision Commission concluded
that both the substantive scheme and deference to the ac—
counting profession pioneered 1in California were worthy mo —
dels for a new Alaska Corporations Code. Accordingly, with

the modifications hereinafter noted, Alaska 1is presented with
the opportunity to become the second state to adopt the
ratio/assets surplus test.

Protection of Creditors: Protection for the legitimate
interests of corporate creditors begins with ACC Section
.360"s injunction that no distribution (defined by ACC Sec —
tion .990(17) as a transfer of cash or property by a corpora-—
tion to its shareholders without consideration) may be under —
taken when the result would produce equitable insolvency.
The content of this equitable insolvency restraint has been

altered 1in several particulars:
Neit.-i.r a corporation nor any of its

subsidiaries shall make any distri —
bution to the corporation-®s share —
holders if the corporation or the

subsidiary making the distribution
is, or as a result thereof would be,

likely to be unable to meet its

liabilities as they mature.
Two significant changes are incorporated in this formulation
or the equitable 1insolvency standard.

The "likelihood™ element of the formula 1is intended to
be more restrictive than the traditional inquiry, AS
10.05.201 asked whether the corporation 1is now, or, giving
effect to the dividend, would be 1insolvent. ACC Sec. on .350
is more cautious, prohibiting distributions 1if the corpora—
tion is, or giving effect to the distribution, would Tlikely
be unableto meet 1its liabilities as they mature.

The 1inclusion of subsidiaries is the second reform. A
parent corporation and its subsidiaries are to be considered
as a unit; the various®corporate shells are disregarded in
favor of viewing the financial position of the total opera—
tions of an affiliated group. For a definition of "subsidi—
ary" see ACC Sect.ion .990(42).

Assuming that insolvency within the meaning of ACC

Section .360 1is not- threatened, ACC Section .358 establishes
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two circumstances wunder with the board enjoys discretion to
declare and pay a distribution to shareholders.

Distributions in cash or other assets may be declared
and paid against "retained earnings"” (ACC Section
.358(a)(1)). Like the earned surplus test, this requirement
reflects a legislative jJjudgment that routine distributions
should only be made from operating profits. Unlike the Model
Act, the ACC contains no provision for permitting net opera-—
ting losses to be charged off by writing down capital sur —
plus. There is no such concept. IT the corporation cannot
make the payment out of assets charged against retained

earnings, the ACC deems it a distribution 1in partial liquida—
tion.

Distributions in partial liquidation are within the
discretion of the board if a two part test 1is met.

The first requirement 1is that the assets of the corpo—
ration which would remain after the distribution are at least
equal to 1.25 time liabilities. Complia.. e with this ratio
guarantees a minimum cushion to creditors in that the corpo—

ration must continue to hold five dollars of assets for every
four dollars of liabilities.

The second requisite focuses wupon current Jliquidity of
the corporation. The general rule 1is that the corporation-®s
current assets be at least equal to current liabilities.
Both current assets and current liabilities are defined by
Generally Accepted Accounting Principles. Special concern 1is
manifest for corporations which have a recent history of
paying more in interest on their debt than their earnings
would reflect if interest and taxes were not deducted in
computing net profits. Such corporations must comply with a
further requirement that current assets be at least 1.25
times current liabilities.

Protecting the interests of senior shares: The basic
thrust of both classical and the ratio/assets restraints wupon
distributions has been the protection of creditors. This
emphasis is natural, for by definition the creditor is an
"outsider" precluded from any direct voice in corporate man—
agement. The ACC also attempts to accommodate a second
source of recurrent tension respecting distribution: the
interests of quasi-outsiders who have purchased shares with
either a dividend or |Iliquidation preference.

"Senior shares™ achieve this status by dent of a con —
tract between the corporate 1issuer and the holder of the
securities. The specific terms wused to identify this ar -
rangement 1is "the 1indenture." Wnile the content of an 1inden—
ture may reflect specific understandings between the poten —
tial investors and the corporation, most are comprised of
either or both of the following elements: (1) a "dividena
preference™ (the holders of this class of stock are "guaran —
teed” a dividend preference over subordinated or "junior?’
classes of stock); and (2) a "liquidation"preference"” (in the
event of dissolution, the holders are guaranteed a preferen—
tial claim to assets which exceed the claims of all credi —
tors). Neither of these guarantees is chiseled in stone.
Performance is permitted only if the corporation can other —
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wise meet 1its legal obligations. Thus 1if the distribution

would threaten the security of creditors mandated by ACC
Section .358, it cannot be made to even senior shares.

Adding to the vulnerability of the holders of these
securities is a third classical feature of their status:
they normally do not enjoy a right to elect members to the
boar: of directors. The directors are, instead, elected by
the owners of the junior, or "“common", shares. Unless re—
strained by easily understood guidelines, there is danger
that the directors will advance the 1interests of their con —

stituents at the expense of the non-voting senior shares.

AS 10.05.207 and .210 show that the Legislature has
long been interested in affording protection to senior
shares. ACC Section .365 continues this policy by restrict—
ing the board®s authority so that there can be no distribu—
tion to junior shares unless the amount of retained earnings
immediately prior thereto equal or exceeds the amount of the
proposed distribution plus the aggregate amounts of cumula-
tive dividends in arrears on all shares having a dividend
preference. The net effect of ACC Section .365 is to fore—
close the wuse of payments in partial liquidation to holders
of junior shares so 1long as the indenture obligations to
senior shares are unmet.

The liquidation preference of senior shares is guarded
by ACC Section .363. By 1its terms neither a corporation nor
any of 1its subsidiaries may make any distribution to junior
shares 1if, after giving effect to the proposed distribution,
the excess of corporate assets over Jliabilities would be less
than the Iliquidation over the class or series to which the
distribution 1is made.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: If supporters
could be found for a continuation of the baroque concepts of
"legal accounting”™ contained 1in current Alaska law, they will
find no comfort in the RMBCA. The official comment to RMBCA
Section 6.40 makes it clear that it 1is 1intended to "sweep
away all the distinctions among the various types of surplus
and impose realistic restrictions on distributions build
around the equity 1insolvency test of earlier statutes."” (p.
6-60) . The RMBCA also follows the California/ACC approach
and yields all notions of 1legal acccunting. It stops short,
however, of requiring that books and records according to
generally accepted accounting principles. While it expects
that . . .their wuse will be the basic rule 1in most cases.

" the final judgment 1is left within the business judgment
of the board. (6-78).

There are differences between the existing California
and proposed Alaska statutes and RMBCA Section 6.40. While
the former use the equity insolvency test as the first of a
two prong concept, RMBCA Section 6.40 relies upon it almost
exclusively. Put most simply, the cushion of S5 1in assets to
every $4 in liabilities 1is not mandatory under RMBCA Section
6.40. The standard 1is explicit under the proposed content of
the ACC. It would present a moving target under the RMBCA.
A miss would ensure harm to creditors and promote litigation
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against the directors and shareholders of the defaulting
entity. Neither seems a desirable outcome.

RMBCA Section 6.40(c)(2) does contain protection for
the holder of senior securities which 1is similar in object to
ACC Section .360.

ion .368 EXCEPTION FOR PURCHASE OR REDEMPTION OF SHARES OF
DECEASED SHAREHOLDER
ORIGING: ACC Section .368 is new to Alaska law; it is taken

verbatim from GCL Section 503.1.

SUMMARY OF COVERAGE: It is often desirable in smaller corpo—
ration to provide for the death of a shareholder with a plan
permitting the corporation to purchase or redeem the shares
of the deceased. Such a plan prevents the potentially trou-—
blesome problems of having the deceased®"s heirs participating
in the business. A common method wused in effecting such
plans is a corporate purchase of dinsurance on the share —
holder®s life. The 1insurance proceeds are to be used for the
purchase or redemption. ACC Section .368 provijes that,
notwithstanding an inability to comply with Sections 358
through .365, the amount of the proceeds from the policy in
excess of the total amount of premiums paid may be used to

purchase or redeem the decedent®"™s shares.

COMPARISON WITH THE FINAL DRAFT OF THE RM8T"1A: The RMBCA
contains no explicit provision enabling such limited repur —
chase plans.

ion .370 INAPPLICABILITY TO REGULATED INVESTMENT COMPANY

ORIGING: ACC Section .370 1is new to Alaska law, and is de —
rived from GCL " .ction 504.

SUMMARY OF COVERAGE: In order to avoid any conflict with
federal law, an exception to the provisions of ACC Section
.358 is made for corporations defined as regulated 1investment
companies under the United States |Internal Revenue Code.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The RMBCA
appears to have no comparable exception, although the result
would doubtless be reached through litigation.

ion .373 SHARE DIVIDENDS: RESTRICTIONS

ORIGIN: This section 1is a reenactment withoutchange of AS

10.05.204(5), and is predicated wupon Section 45(e) of the
MBCA .

SUMMARY OF COVERAGE: Share dividends present no direct
threat to creditors who are protected by the ratio/assets
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surplus test of ACC Section .358. However, if the corpo—

ration has more than one class of shares, the power of the
board to distribute shares of the "senior™ or "preferred”
class to the common shareholders as a dividend 1is a direct
threat to their proportional interest in the corporation.
ACC Section .3/73 continues Alaska Jlaw by prohibiting the
board from taking such a step unless it is authorized 1in the
artides or 1is the subject of a majority vote of the holders

of the senior shares.

COMPARISON WITH THE FINAL DRAFT OF THE RM3CA: RMBCA Section
6.23 is functionally 1identical to ACC Section .373.

ion .375 ADDITIONAL RESTRICTIONS IN ARTICLES, BYLAWS,
INDENTURES OR AGREEMENTS

ORIGIN: This section does not change prior Alaska law; it
merely makes the lav explicit.

SUMMARY OF COVERAGE: ACC Section .375 makes it explicit that
the provisions of the ACC on the declaration of dividends and
purchase or redemption of shares do not "occupy the field”
and thereby prevent further regulation by the articles, by —
laws, indentures or agreements.

COMPARISON WITH THE FINAL DR,>FT OF THE RMBCA: RMBCA Section
6.40 contains a prefatory clause which accomplishes the same
result as ACC Section .375.

ion .378 LIABILITY OF SHAREHOLDERS RECEIVING PROHIBITED
DISTRIBUTIONS; SUIT AGAINST SHAREHOLDERS

ORIGINE: ACC Section .378 is new to Alaska law, and is de-
rived from GCL Section 506. It supplements ACC Section
.480(b), itself a reenactment of AS 10.05.225.

SUMMARY OF COVERAGE: ACC Section .378 provides a non-exclu-—
sive remedy against shareholders who have received any dis —
tribution with knowledge that it 1is 1illicit. The remedy runs
to the corporation and may be asserted to the use of the
corporation by any non-consenting creditor for violation of
Sections .358 or .360, provided that the creditor®s <claim had
arisen prior to the distribution. Under subsection (b), non-—
consenting holders of senior shares may commence the action
for violation of Section .363 or ,365 provided that the
senior shares were held at the time of the distribution.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
8.33(b)(2) achieves the goal of ACC Section .3/8 by indirec—
tion. Shareholders are rendered Iliable for contribution to a
director sued for an 1idllicit distribution to the extent tnat
they knew it to be in violation of the act or provisions of
the articles.
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Section .380 IDENTIFICATION OF DISTRIBUTION IN NOTICE TO

Sect

Sect

SHAREHOLDERS

ORIGIN: ACC Section .380 is taken from GCL Section 507. It
replaces AS 10 .05 .207 (5)-

SUMMARY OF COVERAGE: In order to set tne stage for recovery
of illicit distributions and to inform shareholders when a
dividend represents a partial liquidation (as opposed to a
distribution of profits), ACC Section .380 requires that
management identify the source and accounting treatment of a
dividend charged against any source other than the retained
earnings account. Such a policy 1is consistent with current
Alaska practice. AS 10.05. 207(5) requires 1identification of
distributions in partial liquidation.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
6.40 does not require t™at shareholders be given this pruden—
tial information. Omitting such a step fails to alert

Alaskans of potentially favorable tax treatment of the divi —
dend on their federal returns.

ion .383 INAPPLICABILITY TO WINDING UP AND INVOLUNTARY OR
VOLUNTARY DISSOLUTION

ORIGIN: ACC Section .383 is taken from GCL Section 508.
SUMMARY OF COVERAGE: The provisions of Article 9 for the
winding up of corporate affairs and the involuntary or volun—
tary dissolution of th® corporation are plenary in their
coverage. No additional law is required to protect the
interest of creditors and holders of senior shares. Thus,
the provisions of Sections .358 through .365 are made inap —

plicable to such procedures by ACC Section .383.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: There is no
comparable provision in the RMBCA.

ion .385. REDEMPTION OF SHARES AT THE OPTION OF CORPORATION;
MANNER

ORIGIN: Current Alaska law provides no stat jrily approvea

procedure for the redemption of shares. ACC Section .385 is

derived from GCL Section 509, with the deletion of language

in subsection (c¢) which would have, nonsensically, required a

corporation to sand a notice to 1itself if it did not have the
shareholder®s address.

SUMMARY OF COVERAGE: ACC Section .385 creates a statutory
procedure for redemption. The notice provisions of subsec—
tion (b) are subject to modification by the articles of
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Sect

Sect

incorporation.

COMPARISON WITH THE FINAL ORAFT OF THE RMBCA: RMBCA Section
6.31 empowers a corporation to acquire 1its own shares. How —
ever, the RMBCA does not appear to contain any provision

defining the manner of taking such a step.

ion .388 ACQuulTIQN OF CORPORATION®S OWN SHARES; REISSUANCE
OR RETIREMENT

ORIGIN: ACC Section .388 is taken from GCL Section 510. It
continues existing Alaska law (AS 10.05.312 to .345) in
requiring a filing with the commissioner of an amendment tc
the articles. It departs from and simplifies existing law by

the elimination of the concept of "treasury shares".

SUMMARY OF COVERAGE: ACC Section .388 specifies the treat—
ment to be given redeemed or repurchased shares. They return

to the status of authorized but unissued shares unless the
articles prohibit reissuance. If reissuance is prohibited,

the articles stating the number of authorized shares must be
amended to reflect the lower number. Such an amendment must
be filed with the commissioner. Shareholder approval of the

required amendment is unnecessary.

COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: RMBCA Section
6.31 1is functionally identical to ACC Section .388

ion .390 CAPITALIZATION OF RETAINED EARNINGS

ORIGIN: ACC Section .390 continues the policy of existing
Alaska law, which permits directors to 1increase either the
stated capital (AS 10.05.108) or the capital surplus (AS
10.05.366) accounts by charging the earned surplus account.
There 1is no corresponding provision in the GCL financials.

The accounting provisions of existing law require that an
amount equal to the total par value of shares distributed as

dividends be transferred to the stated capital account from a
surplus account (AS 10 .05 .204 (4)(A)). No such accounting
treatment is required under the ACC since the wuse of par

value has been eliminated.

SUMMARY OF COVERAGE: ACC Section .388 permits tne board to
pass a resolution which transfers amounts properly allotted
to the retained earnings accou..c into the paid-in account.
The effect of such a transfer would 1limit the ability of the
board in future to make distributions under ACC Section
.358(a).

COMPARISON WITH the FINAL DRAFT OF THE RMBCA: The RMBCA
contains no simila irovision.
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ARTICLE 5. MEETINGS OF SHAREHOLDERS

Section .405 MEETINGS OF SHAREHOLDERS

Sect

ORIGIN: ACC Section .405 is predicated wupon Section 23 of
the MBCA and Section 600(d) of the GCL . It replaces AS
10.05.138.

SUMMARY OF COVERAGE: ACC Section .405 requires that share—
holders of any corporation organized wunder or subject to this
Chapter meet at least once annually. For the first time in
Alaska law, a shareholder 1is provided with standing to seek a
summary court order to convene an annual meeting if such a
meeting has not been held within the prior thirteen month
period. ACC Section .405(c) differs from the Model Act in
conferring the power tc summon special meetings of the share—
holders upon the chairman of the board and the president of
the corporation. AS 10.05.138 confers such power upon the
president, but does not reach the chairman of the board.
COMPARISON WITH THE FINAL DRAFT OF THE RMBCA: The content of
ACC Section .405 is paralleled in RMBCA Sections 7.01, 7.02,
and 7.03. RMBCA Section 7.01 requires an annual meeting of
shareholders. RMBCA Section 7.03Ca) (1) is similar to ACC
Section .405(b) in authorizing aggrieved shareholders summary
access to a court ordered meeting in the event the annual
meeting is not held. Special meetings may be called by
shareholders under both ACC Section .405(c) and RMBCA Section
7.02. The ACC continues current Alaska Jlaw and the original
recommended content of the Model Act by requiring that 10%
of the voting -shares are needed to call a special meeting."
In the exposure draft Section 7.02(a)(2) recommended that the
minimum be lowered to 5%. In the final draft the figure was

restored to the traditional 10%.

ion .408 CLOSING OF TRANSFER BOOKS AND FIXING RECORD DATE

ORIGIN: AcC Section .408 is predicated wupon Section 30 of
the MBCA nich twr modifications. In both subsections (a) and
(b), th™ Model Ac."s ten day minimum period before the action
is taken has been extended to twenty days, to further the use
of the twenty day notice periods found throughout the ACC.
AS 10.05.144 utilizes a ten day period. Also, sixty day
limitations have replaced the fifty day formula now found in
Alaska Ulaw respecting the closing of transfer books or fixing
of a record date. Finally, the ACC follows the Model Act in
making a shareholder 1list compiled from the <closed transfer
Dooks or by wvirtue of the record date effective as to any
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