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Without Enforcement,
U.S. Belt Laws Fall
to Increase Use

Three jurisdictions in the United States have laws
or regulations requiring seat belt use. Everywhere
else, belt use is voluntary. Across the United States,
use rates have remained virtually unchanged at 10 to
15 percent of drivers since 973, and even fewer
passengers use belts.

The following is a summary of the limited experi-
ence r the United States with mandatory seat belt
laws:

Puerto Rico was the first major U.S. jurisdiction to
pass a seat belt use law. which took effect on January
1, 1974. The law applies to virtually everyone riding in
a belt-equipped vehicle.

A 1974 survey of belt use in Pjerto Rico by the
U.S. Department of Transportation indicated a use
rate of 18 percent, about the same rate as was being ob-
served elsewhere in the country during that year. At
that time, an official in Puerto Rico told Status Report
that the law was not being enforced because citizens
“made such a stink about it.” (See Status Report, vol.
9, No. 14, July 26, 1974.)

In late 1983, Insurance Institute for Highway Safety
researchers observed seat belt use in Puerto Rico and
found a compliance rate ofabout three percent.

Brooklyn, Ohio, a Cleveland suburb, is the only
U.S. municipality with a mandatory seat belt use Jaw,
enacted in 1966 by a unanimous city council vote.
Signs advising motorists of the law are posted at Brook-
lyn’s city limits, and the police chief has said that cita-
tions for nonuse of belts are issued with those for
other violations — but only with those for other
violations. The penalty for a first violation is an oral
reprimand; second and third violations carry fines of
S2 and S5, respectively.

A law similar to the one in Brooklyn, Ohio, was
adopted in early 1984 by the council of Richland,
Michigan. However, residents subsequently rejected
the measure by a 3to 1 margin in a voter referendum.

New York recently became the first state to pass a
mandatory seat belt' use law, which will take effect on
January 1, 1985. In addition, New York currently has
in effect an administrati"*; reguiation requiring holders
of learners permits to Jo- seat belts. Research spon-
sored by the Insurance Institute for Highway Safety in-
dicates higher bell use among New York’s permit hold-
ers than other drivers at some locations — 39 percentt

among the learners compared to 7 percent among
other drivers at one survey location; 32 percent and 12
percent, respectively, at another location; and 6 per-
cent for both learners and drivers at a third location.
“If the regulation has increased use rates, these rates
are still quite low,” the re?earchers concluded, and
most learners are ignoring the requirement.

Outlook for Seat Belt
Laws in t*s U.S.

Prospects for passage of seat belt use laws are, lor
the most part, strongest in states whose economies are
dependent on the automobile industry, an informal
survey by the Insurance Institute for Highway Safety
shows.

In interviews with governors' representatives and
others, the Institute focused on states with large popu-
lation centers and obtained a profile of the immediate
outlook for action on belt use laws. The automatic re-
straint rule as presently worded will be rescinded if
two-thirds of the nation’s population is covered by
such laws as of April 1989. (See Status Report, vol. 19,
No. 13, July 28, 1984.)

Covering two-thirds of the population would require
a minimum of 16 state legislatures to pass seat belt
laws. If California, the most populous state, is not
among them, 22 states would be required. If neither
California nor Texas is among the states passing belt
use laws, 26 states would be required.

Outlook in Selected States

Michigan: In this state where the auto industry and
its suppliers dominate the economy, Secretary of State
Richard Austin said a bill to require the use of seat
belts “has a better than 50 percent chance of passage
after the November election.”

Pennsylvania: Governor Richard Thornburgh is
“studying” the issue of a seat belt law in this state,
where steel production levels are heavily affected by
domestic auto production. State Senator Edward M.
Early, who has introduced several belt use bills, said:
“l feel very confident” that eventually the state will
enact belt use legislation — either incrementally or all
at oncc.

Early said his bill to require front-seat occupants to
wear seat belts “has a pretty good chance because
there are 19 cosponsors.” Early succeeded in getting
the state senate to adopt an amendment to a house-
passed bill that would require learners permit holders
and junior license holders to wear belts. That measure
will be worked out in a conference between the two



bodies, although, Early ar'-.nowledged, the house
voted to reject his amendmen. Even so, he said,
Dole’s recent ruling “enhances our chances” by
making automatic restraints or belt use laws an
“either-or" proposition.

Illinois: The house passed a bill to require belt use,
but Kathy Selcke, a press aide to Governor James
Thompson, has reported the bill was stopped in the
senate. Of 59 senators, only 10 would go on record —
three for, six against, and one voting “present” —
when the bill came to the floor.

“With Dole coming out trying to circumvent the air
bag, they’re (lobbyists! pressuring us,” said Selcke. “I
thin!, we’re going to hear about this again. The auto
dealers were very prevalent [during the last session!
and they sent some very powerful people. She’s hold-
ing it out against air bags — everybody is.” Selcke said
the issue is a “touchy" one for politicians because
there’s little public support for a state belt use law.

New Jersey: Paul Wolcott, spokesman for Gover-
nor Thomas Kean, reported that bills to require seat
belt use have been introduced in both houses of the
legislature. Kean has said he would probably sign such
a measure, although he has *“substantial questions™
about the enforceability of belt laws and their infringe-
ment on individual rights, Wolcott said.

The governor “would have preferred a definitive
order requiring the installation of air bags,"” Wolcott
said, adding the governor believes air bags can effec-
tively be distributed throughout the automobile fleet
only when the cost is brought down by the large-scale
production that would follow a federal mandate.

Tex'ts: A major educational program is underway
to increase belt use among state employees, Tom
Griebal, a transportation aide in the governor’s office,
told the Institute. During a special session of the
legislature this summer, Texas finally adopted a child
restraint use law, he noted. (Only Wyoming remains
without such arequirement.)

Governor Mark White has not yet taken a position
on the necessity for a state belt use law. “Texas is a
f'ontier state and was once an independent ration,”
Griebal said, noting that any attempt to pass a belt use
law in this individualistic state would be “difficult.”

“This one isn't on the front burner yet,” said
Griebal. “I realize we’re going to be key.” Texas is
pivotal to efforts to meet Dole’s two-thirds population
requirement of the automatic restraint standard.

California: Governor George Deukmejian has
taken no position on belt use laws but is studying a
legislative proposal to raise the state’s child restraint
law to cover children up to age seven, Kevin Brett,
deputy press secretary, said.
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Jeanette Burton, chief aide to California Senator
Diane Watson, said the senator intends to push for-
ward her legislative proposal to require state vehicles
to be equipped with air bags. (See Status Report, vol.
19, No. 5, Marc.i24, 1984.)

Massachusetts: Governor’s press aide Barbara
Kopans noted that “while legislation was introduced
last year, it didn’t go anywhere." Governor Michael
Dukakis has been promoting an educational campaign,
hoping to increase voluntary belt use, she reported.
Kopans said the governor believes that because so few
people use seat belts voluntarily, “it would be nearly
impossible to enforce” a law. Dukakis has issued an ex-
ecutive order requiring public employees to wear belts
when driving on state business.

Ohio: Governor Richard Celeste has also signed an
executive order requiring state employees to wear seat
belts when traveling on government business. “Thore
will be some lobbying to get a law introduced,” said
David Jacobsen of the state’s highway safety office. He
wouid not comment on the prospects for such
legislation, however.

Virginia: The state legislature had one bill to require
belt use introduced iast year, but it died in committee,
according to Phil Abraham of Governor Charles
Robb’s office. “The Dole rule obviously is a new
factor and whatever efforts the auto industry makes
will be a new factor” during the legislature’s next
session, he noted. “I do know it will be a real fight in
this state to obtain passage ofsuch a law,” he added.

North Carolina: Deputy press secretary to Gover-
nor James Hunt, Lynne Garrison, said the state’s
legislature will be in flux during the next session.
Neither Hunt nor the current lieutenant governor will
be in office next January. Garrison predicted little if
atly activity, noting that no bill had been brought up
during the legislature’s last session.

Georgia: Governor Joe Frank Harris’ press
assistant, Barbara Morgan, said there has been no
effort to adopt belt use legislation. Nor is the governor
undertaking any public campaign to increase voluntary
belt use, she said.

Judy Stone, of the National Association of Gover-
nors’ Highway Safety Representative:., believes that at
least a f-ndful of states will adopt such laws by the
1989 deadline. But, she added, she had not heard
anyone ray, “Gee, the Secretary’s rule is going to
make it easier for me to get my [belt use) bill
through.” Stone said she expects many governors to
sit back and watch what happens in New York before
advocating laws in their states.
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Seat Belt Use Bill
Passes in lllinois

Illinois became the third state to pass a mandatory
seat belt use law, following New York and New Jersey.
The bill, signed by Governor James R. Thompson on
Jan. 8, 1985, requires drivers and front-seat passengers
to wear seat belts or face a maximum S25 fine begin-

ANTling July 1985.

In Michigan a similar bill was four votes short of
passage in the House. Rep. David Hollister plans to
reintroduce the legislation in the next session.

The Illinois law states that failure to wear a seat belt
should not be considered to be evidence of negligence,
and it does not limit the liabiuty of an insurer or
reduce the damages awarded in a civil suit. Offenders
will be charged only when stopped for another traffic
violation.

Federal Motor Vehicle Safety Standard (FMVSS)
208 stipulates that a state’s mandatory use law must
meet certain qualifications for the state to be counted
as part of the two-thirds of the United States popula-
tion covered by such laws that would trigger rescinding
the requirement that automakers equip all cars with air
bags or automatic seat belts by 1990. Because.states

more Tor, eacffvfota-T
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Bwsuitc"SMulK cfeuTAvIMhe'tdn
residents-wouidchbej2”edias-ccrvered'by the FMVSS

July 28,1984.)

January 19, 1985

Facts about Air Cushions

A booklet, “Myths and Facts about Air
Cushions,” providing factual responses to 14
common misconceptions, is now available from
the Insurance Institute for Highway Safety. The
booklet addresses such myths as “Air cushions
have not been adequately tested” and “Car
buyers do not want air cushions,” with factual
rebuttals based on a comprehensive review of
IIHS, government, and automobile company
research, and government and public documents.

Copies of the booklet, “Myths and Facts about
Air Cushions,” may be obtained free by writing
Publications, Insurance Institute for Highway
Safety, Watergate 600, Washington, D.C. 20037.
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The Trapdoor

By William Haddon, Jr.

Maryland may soon follow New York and New
Jersey In enaclint a law requiring the use of seal bells
by drivers and front-seat passengers. Such a law can
help reduce deaths and injuries. Bui before Maryland
adopts one, there are some points to be considered.

Although such laws In four Canadian provinces in-
creased (he use of seat belts from about 20 percent to
about 60 percent, the reduction in deaths (11 percent)
and injuries (6 percent) was not nearly as great as
anticipated. Seat-belt use was loweramong young driv.
ers (who have substantially higher crash rates) than
amongolder drivers.

The frequency with which seat belts are used in
places with seat-belt laws is highly dependent on
enforcement. During a three-stage enforcement Ero-
gram in one Canadian city, use rates went to a high of
34 percent in the stage with most intense enforcement.
In acommunity without strong enforcement, the belt-
use rate temained about 44 percent even though there
wasalaw.

By themselves, seat-belt taws are not enough.

To provide protection for Passenger_s in a crash,
there should be a baseline of automatic groteptlon,
V\r/]|th seat belts as a supplement for those who will use
them.

This automatic protection can and should include
windshields (bat are less likely to cause cuts in crashes,
and doors and door locks that are designed lo decrease
the erlihood of being thrown onto the pavement in a
crash.

But especially it should include air bags, which can
L)rotect the front-seat occupants automatically in the

ead-on and front-angle collisions which cause most
deaths and serious injuries in automobile accidents.

Can equipped with air bags have now traveled
more than a billion miles in the United States and
Canada. The Insurance Institute for Highway Safety
has studied frontal crashes violent enough to deploy
air bags and hu found that in the more severe crashes
the air bags reduced the severity of injuries to front-
seat occupants by 65 percent.

The U.S. Department of Transportation (DOT) is
phasing in a requi ement that new cars be equipped
with automatic restraints such as air bags or automatic
seat belts, starting with 10 percent of production with
the 1990 models.

Despite the fact that we need hoth automatic crash
protection and seat-belt laws, the important life-sc-mg

requirement for automatic protection will be rescinded
If state legislatures covering two-thirds of the popula-
tligggenact and enforce mandatory seat-belt-use laws by

Most auto manufacturers, which have fought air
bags for years, will probably press for enactment of
mandatory seat-belt laws as an alternative.

But this could mean that, if state legislatures reach
the two-thirds point on enacting seat-belt laws and
stop there, as many as 7S millionJ)eopIe (the remain-
ing one-third of Americans) could be left without the
legally mandated protection of either automatic re-
straints or seal belts.

The rescission provision in the DOT requirement
has become known as the “trapdoor.” Officials of New
York state (where a seat belt law was passed before the
DOT rule was announced) and a number ol insurance
companies and associations have filed suits challenging
the rescission provision. The New York officials con-
tend the provision creates a paradox whereby trying to
protect their citizens by adopting mandatori/] use laws,
they find themselves simultaneously furthering the
elimination ofneeded nationwide protection.

Legislators in other states adopting seat-belt laws
are reco?nizing the serious dilemma produced by the
DOT rule. They aro inserting provisions that they
hope will prevent their laws from being counted to-
wards the two-thirds point that would trigger rescission
ofautomatic protection.

For example, the Transportation Department
stipulated (bat (he penalty fora  lator in a qualifying
law must be not less than S2S. In some cases legislators
are calling for alower penalty.

There also have been proposals for automatically
terminating a seat-belt law whenever it is about to be
counted in the two-thirds and for requiring (hat all
1990 (or later) models registered in a state have au-
tomatic restraints.

Motor vehicle crashes cause thousands of deaths
and millions of injuries every yeat Among males 15 to
19 years old, one out of three d-.aths from all causes is
the resultofinjuries asamotor vehicle occupant.

Seat-belt laws car. help reduce this toll. But they
should complement automatic protection. They
should not be enacted in a manner that would defeat
attainment of the goal of automatic protection for
everyone.

This life-saving ?oal is entirely feasible, especially
because the new, all-mechanical air bag systems, de-

veloped by New Jersey's Breed Corporation and availa-
ble in about two years, will cost .-bout S40 for adriver's
airbag orabout S4 ayear over the life of the car.

Automatic protection and a requirement that all
front-seat occupants belt themselves cor'l,!ne to pro-
vide the best crash protection. If they w- | be estab-
lished as antagonists, many people would needlessly
be injured or die.
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Seat Beits and Air Bags

The American Osteopathic Collette of Reha*
bilitation Medicine has adopted a resolution call*
ing on automakers to provide automatic teat
belts and air bags to consumers.

The group also urged car makers to encourage
state adoption of se/it belt use laws, and said the
U.S. Department of Transportation should expe-
dite rules, “to protect the lives of United States
citizens by promoting both mandatory seat belt
usage and passive restraints by 1986."

The osteopaths also urged states to enact legis-
lation requiring both belt use and installation of
automatic restraints in cars.

The American OsteopaMic College of Reha-
bilitation Medicine is comprised of osteopathic
physicians specializing in the ..reatment of moder-
ate to severe physical disabilities including head
injuries and paralysis.

Judge Denies Trial
In Suit Over Failure
To Install Air Bags

A Floridajudge has denied ajury trial for a brain in-
jured victim of a car crash, sayinr that as a matter of
public policy, General Motor- , obliged to provide
air bags in orderto tr ' .j more crashworthy.

The case hnr’ scaled.

In a hearing on a motion for summary judgement,
Judge George C. Carr, cf the U.S. District Court for
the Middle District of Florida in Tampa, said he be-
lieves air bags are effective.

“l would like to have one in my automobile,"
Judge Carr told the plaintiff, Alexander Evers, Jr.,
husband of the permanently injured woman, and his
attorney, Jon Anderson, “but I don’t think as a matter
of public policy that this court could impose...on every
automobile manufacturer an obligation to put in a pas-
sive res’raint by way ofan air bag."

The ii.iured woman, Marcia Evers, was driving a
1977 Pontiac Grand Prix when another auto ran a stop
sign and struck her car on the left front bumper. The
striking vehicle then rotated and “side-slapped” the
Evers car on the driver side. During the crash — even
though she was wearing a seat belt — Mrs. Evers’ head
was partially ejected and the windshield pillar of the
striking car struck her head, the plaintifTs complaint
reported.

An expert witness testified in an affidavit that an air
bag system could have reduced or eliminated the
woman’s head injury, and the judge accepted the
expert testimony.

Since the 1979 crash, Mrs. Evers has remained in a
coma and requires constant nursing care. “She weighs
60 or 65 pounds,” Anderson told Status Report

Briefs filed in support of the appeal include submis-
sions by the American Trial Lawyers Association, 'he
Trial Lawyers for Public Justice, Air Bag Information
Center, Inc., and an attorney associated with the Johns
Hopkins School of Public Health.
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IN THE HOUSE B C 'BY NAVARRE AND M.M.MILLER
HOUSE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
qu tin Act entitled: "An Act relating to school vehicle safety! and pro-

viding for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKAi
* Section 1. AS 28.95 is amended by adding a new section to readi

Sec. 28.05i1006..CHILD SAFETY DEVICES IN SéHOOL VEHICLES. (a) A
school bus or other vehicle for transporting children that 1ia pur—
chased or leasedrby the state or a school district after the effective
date of thiB Ac{lﬁustT. ' S
. . (1) be equipped with seatbelts or, if the vehicle is to be
used to transpbrtl-hhildren under four years of age, child safety
devices meeting the standards of the United States Department of
Transportation for child safety devices for infantsi the number of
seatbelts or child safety devices in each vehicle mur-t be equal to the
seating capacity oi the vehicle;

(2) be equipped with seat backs that are at least 28 inches
high, if the vehicle is. over 10,000 pounds grossvehicle weight; and

(3) comply with the safety standards of the United States
Department of Transportation for school vehicles.

(b) The chief school administrator of each school district and J
regional educational attendance area shall set standards for instruc—
tion in the use of seatbelts and child safety devices.

(c) Tne Department of Public Safety shall provide for periodic
inspections of school vehicles to ensure compliance with this section.

(d) The driver of a school vehicle is not personally liable for
injury to a passenger caused by failure of a passenger 1in a school
vehicle to use a seatbelt or child safety device.

* Sec. 2. This Act takes effect immediately in accordance with AS 01.-

1W/0(c).
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BILL SHEFFIELD

State of Alaska
OFFICE OF THE GOVERMOR
JIINBAO

February 28, 1985

Ms. Laurel Osborne

Regional Co-Coordinator

National Coalition for
Seatbelts on School Buses

P.0. Box 225

Galena, AK 99741

Dear Ms. Osborne:

This is in response to your letter of
February 14 regarding the negative,
unsolicited seat belt safety information sent
to you by Romavne Kareen of the Department of
Education. Thank you for letting me know of

your concern.

My Administration supports the use of seat
belts in all vehicles, especially those
vehicles transporting children.

I have asked Ron Raynolds, Commissioner of
the Department of Education, to look into
this matter and respond directly to you. He
has also been asked to keep this office
informed of the progress being made to
resolve this cc ncern.

If 1 can be of any further assistance to you,
don ™ hesitate to write or call.

Sincerely

Bin snerneu”
Governor

cc: Ron Raynolds, Commissioner
Department of Education



SPECULATION-ON SEATBEI.TS IN SCHOOL BUSES
A great many of the arguements against seatbelts 1in school buses are
speculative in nature. Most of the speculation can be laid to rest
by the experience of districts which have seatbelts in their large school
buses. There are presently seatbelts in school buses in school districts

in the states of Jigs JCcrk,,New Jersey, Illinois,- Georgia-,-Michigan,

- - V . . E ,
..Oregon-,.. Arizona* and-Vermont. Greenburgh Central School District No. /

and Ardsley Union Free Districts in New fork report the following facts:

1. Safety belts are installed on the seat frame, not on the floor,
so tripping on the anchors is not an issue.

2. The short end of rhe belt is on the aisle, does not dangle and
trip passengers and so is not an issue.

3. No districts report students using safety belts (which are very
lightweight) as weapons. This is not an issue.

4. There are no problems with insurance.

5. The belts are color coded, three sets to a seat. When two
children ride in the seat, they do not use the middle set.

6. Drivers report fewer discipline problems with belted students.

Small children, when belted, no longer slide off the seat.

These districts report chat 80% of their students wear their belcs.

Additionally many of the children are now buckling up in their

family cars as an extension of what they have learned in their

@

school safety belt program. For example, three teenagers who were
avid non-users of seatbelts were involved in serious accidents
where seatbelts saved their lives. They directly attributed the

wearing of belts to the Ardsley school bus seatbelt program.

9. Students, 1including kindergarteners, can unbuckle their seat belts
in emergency circumstances; they do not need driver assistance-
Two separate accidents in 1979 involved school vans which overmmed
and left very young, belted passengers "hanging upside down".
They instancaneouslv unbuckled their belts and all very quickly
and calmly escaped unhurt.

10. No extra time has been added to bus runs. Students have found it
possible to take the approximately ten seconds necessary to buckle
u> without causing any delays. -- ~

11. Seatbelts are not expensive. THe~cost_is_about $1000 on..a new )

ApfcC&T A jJrhe cost of reCrofittingiJEs**aDOut the same--Bel*ts cost 36.25
and a district can install them itself with little trouble.

Speculation aside, there are two basic issues in the controversy over
sea”pelts on school buses which are critical.
1. The NHTSA and the NSTA claim that post 1977 buses utilize the
concept of "compartmentalization™.

2. The NHTSA and the NSTA claim that "compartmentalization”™ has
been proven 1in tests to be adequate protection for school children.



THE MYTH OF COMPARTMENTALIZATION

A DECEPTION WHICH PUTS ALL SCHOOL CHILDREN AT RISK

In the late 1960"s th : United States Department of Transportation asked
the Institute of Transportation and Traffic Engineering at UCLA to undertake
a study to find out if crash characteristics of school buses were similar to
automobiles and to find out what features of school bus construction cause
injury and death during school bus accidents.

The engineers conducted a series of tests and concluded chat the major
cause of Injury in school buses was inadequacy of the bus seat. At that time
Che seat backs were not padded, were 20" high and had exposed metal bars.
The UCLA team determined that a "safety seat" would be the best protection
against injuries in school buses.

"An adequately designed, properly structured and anchored high

backed contoured (28" or higher well padded back rest) provided

with well padded armrests, harness or a lap belt, built into the

seat unit with retractable, inertial-lock mechanism, represents

the essential features of a safety seat that provides sufficient

protection for a bus passenger to sustain, with probably no more
than minor injuries, a 30 mph head-on or a 60 mph side and rear

end collision as reported in this study."

This was "compartmentalization". Essential to this concept were
28 inch high seat backs, armrests and seatbelts. "Seatback height for all
school buses should be at least 28 inches." "High back seats (28 in.

or more) greatly contribute to the compartmentalization of passengers
thereby reducing the chances of Injuries sustained by passengers being
hurled against one another, regardless of their size" "Seats having
strong but well padded armrests provide important lateral constraint."”
"During the bus side-impact experiment, it was observed that armrests
provided a significant improvement In passenger safety..."

"These bus experiments, the many actual school bus accidents,

investigated by the authors, the many types of collision experiments

conducted during the past 16 years clearly establish the value in

passenger protection of lap belts when used with high back sea_s.
The greatest single contribution to school bus passenger safety is



MEDICAL OPINION CONCERNING SEATBELTS IN SCHOOL BUSES

The following medical associations strongly endorse seatbelts in
school buses:

The American Medical Association

The American College of Preventative Medicine
The American Academy jf OrthopedicSurgeons
The American Academy of Pediatrics

The Physicians For Automotive Safety

g b w N e

The American Association for Automotive Medicine has been misquoted in
a number of papers and article:- . In a response to one such article, Elaine
Petrucelli, Executive Director for the American Association for Automotive
Medicine wrote:

"l recently had occasion to see a news clipping from the Depew Herald
dated April 14, 1983 on the subject of seat belts on school buses.

In that column you mentioned that the American Association For
Automotive Medicine advises against securing young children soley

by lap belts 1in either passenger autos or buses. I do not know

the source of your information concerning this Association, but

the statement you made is absolutely incorrect. We have never taken
a position as you stated in the newspaper article. I would
appreciate knowing who or what your source of information is so we
may correct this erroneous information."

The medical opinions against seatbelts 1in school buses are limited to
that of one doctor, Dr. H. Raof Noer, an orthopedic surgeon. He is
quoted as saying that seat belts crush kidneys and rupture bladders and
are unsafe for children under eleven years of age.

The Honerable Ed Mehler, Mayor of the City of Lomita, California,
before the sub-committee on Commerce and Finance on Bill HR 4137 (The
School Bus Safety Act of 1973) said the following:

"When 1 calked to Dr. Noer regarding his comments, he said he had been

widely misquoted. In talking to me he did not say he was opposed to

seat belts in school buses, although he felt other safety requirements
should be met first, such as adequace strength of bus bodies, better
anchorage of seats and a better seat design such as the one recommended
by UCLA and escape hatches. He also felt that the seats should be

turned around. He stated that if t".ase things were done, he then
would recommend seat belts be provided in all school buses.”
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SPECULATION. .ON SEATBELTS IN SCHOOL BUSES
A great many of the arguements against seatbelts in school buses are
speculative in nature. Most of the speculation can be laid to rest
by the experience of districts which have seatbelts in their large school
buses. The.e are presently seatbelts in school buses in school districts

in the states OE Nev?J(qrk,. New Jersey, Illlinois, -Georgia-,*-Michigan,

- e - » - .

Oregon,...Arizona*"and-Vermont? Greenburgh Central School District No. 7
anc ards” Union Free Districts in New York report the following facts:

1. E-£fety belts are installed on the seat frame, not on the floor,
so tripping on the anchors 1is not an issue.

2. The short end of the belt is on the aisle, does not dangle and
trip passengers and so is not an issue.

3. No districts report students using safety belts (which are very
lightweight) as weapons. This 1is not an issue.

4. There are no problems with insurance.

5. The belts are color coded, three sets to a seat. When two
children ride in the seat, they do not use the middle sec.

6. Drivers report fewer discipline problems with belted students.

7. Small children, when belted, no longer slide off the seat.

8. These districts report that 80% of their students wear their belts.
Additionally many of the children are now buckling up in their
family cars as an extension of what they have learned in their
school safety belt program. For example, three teenagers who were
avid non-users of seatbelts were involved in serious accidents
where seatbelts saved their lives. They directly attributed the
wearing of belts to the Ardsley school bus seatbelt program.

9. Students, including kindergarteners, canunbuckle their sear _elts
in emergency circumstances; they do not need driver assistance.

Two separate accidents in 1979 involved ,_nool vans which overturned

and left very young, belted passengers "hanging upside down".
They instantaneously unbuckled their belts and all very quickly
and calmly escaped unhurt.

10. No extra time has been added to bus runs. Students have found it
possible to take the approximately ten seconds necessary to buckle
up withou causing any delays. _ -

11. Seatbelts are not expensive. The cost_is;_about $100Q on .a new »

JThe cost of iet;rofitting*ils* aDout the same--5"eTts" cost $6.25
LratfT", and a district can install them itself with little trouble.

Speculation aside, there are two basic issues in the controversy over
seatbelts on school buses whici. are critical.
1. The NHTSA and the NSTA claim that post 1977 buses utilize the
concept of "compartmentalization".

2. The NHTSA and the NSTA claim that "compartmentalization" has
been proven in tests to be adequate protection I3r school children.



3och of these claims are raise and are based on misrepresentation and
misquotes from studies and tests.

In the paper "The Myth of Comparcnencalizacion, A Deception Which Puts
All School Children At Risk," the theory of compartmentalization will be
discussed, from its inception at UCLA in 1967 to che final misapplication
of the concept to all post 1977 buses.

The National Highway Transportation Safety Administration and the
National School Transportation Association quota a number of tests and
studies saying that they prove che present school bus seat provides
adequate protection for passengers, and chac seatbelts are unnecessary
ar.d 3angerous. Careful examination of these reports reveal che opposite
conclusions.

The NHTSA and che NSTA claim chac medical opinion is against seachelcs
in school buses. They quote one doctor®"s opinion. Thac doctor says he has
been widely misquoted. Five major medical associations support seacbelt3
<n school buses ac this time.

The NHTSA and che NSTA claim chac statistically school buses are
safer chan ocher modes of transport. It should be noted chac statistics
involving school bus fatalities and injuries never include accidents which
occur on field crips and ocher extra-curricular activities. The majority
of injuries and fatalities occur on field crips.

Some school bus manufacturers say thac their post 1977 buses may not
be able to withstand seatbelt loads. Federal Standard No. 222 says "The
3eac 1is strong enough to cake the force of occupants against che seat back if
no belts are utilized, or che force of occupants against seat belts if
occupants are restrained by belts attached to the seat frame through

anchorages provided." These buses apparently do not meet the Federal Standard.



THE MYTH OF COMPARTMENTALIZATION

A DECEPTION WHICH PUTS ALL SCHOOL CHILDREN AT RISK

In the late 1960"s the United States Department of Transportation asked
the Institute of Transportatirn and Traffic Engineering at UCLA to undertake
a study to find out if crash characteristics of school buses were similar to
automobiles and to find out what features of school bus construction cause
injury and death during school bus accidents.

The engineers conducted a series of tests and concluded that the major
cause of injury in school buses was inadequacy of the bus seat. At that time
the seat backs were not padded, were 20" high and had exposed metal bars.
The UCLA team determined that a "safety seat" would be the best protection
against Injuries 1in school buses.

"An adequately designed, properly structured and anchored high

backed contoured (28" or higher well padded back rest) provided

with well padded armrests, harness or a lap belt, built into the

seat unit with retractable, inertial-lock mechanism, represents

the essential features of a safety seat that provides sufficient

protection for a bus passenger to sustain, with probably no more
than minor injuries, a 30 mph head-on or a 60 mph side and rear

end collision as reported in this study."

This was "compartmentalization". Essential to this concept were
28 inch high seat backs, armrests and seatbelts. "Seatback height for all
school buses should be at least 28 inches."” "High back seats (28 in.

or more) greatly contribute to the compartmentalization of passengers
thereby reducing the chances of injuries sustained by passengers being
hurled against one another, regardless of their sizel "Seats having
strong but well padded armrests provide important lateral constraint."”
"During the bus side-impact experiment, it was observed that armrests
provided a significant improvement in passenger safety..."

"These bus experiments, the many actual school bus accidents,

investigated by the authors, the many types of collision experiments

conducted during the past 16 years clearly establish the value in

passenger protection of lap belts when used with high back seats.
The greatest single contribution to school bus passenger safety 1is



che high strength, high back safety seat- Next 1in importance 1is che

use of a three-point belt, a lap oeic or ocher fora of effective

restraint. These restraints can be added to the safety seat at very
little added cost and their presence provides che continuity needed
for proper training of vouch concerning nabicual use of restraints
when riding in any vehicle."

The Department of Transportation then asked UCLA to conduct a second
series of tests to develop a seac which world provide protection without
che use of a seac belt- a passive seac. The resulting safety seac wa's
massive in construction, had a padded side wall, a heavy padded side ara
to compartmentalize che passenger in a side collision and che seac back
was made of a mesh yielding material which would absorb the impact of
crash forces and virtually catch ana contain che child. Unfortunacel " "*
che mesh had to be replaced after every impact, che seac itself was very
expensive and because of 1its size would have greatly reduced che passenger

carrying capacity of che bus.

la 1976 legislation was enacted by Congress co require che ."NITSA to sec

standards to upgrade school bus construction. They were specifically
instructed co upgrade che inadequate seac. The resulting seac is well
anchored and well padded, but is only raised co a height of 24 inches.

ft fails co protect che average high school student from vh;.?lash in a rear
collision and from neck and chest injuries in a frontal collision. 7 era
is no padded side wail, no padded side arm or lateral restraint, and chera
is no seac belt. The NHTSAls Vehicle Safety Standard No. 222 says:

"The standard relies on compartmentalization between well-padded and
well-constructed seats to provide occupanc protection on school buses.'

3uc there 1is no compartment. The NHTSA adopted che word "coraparrnencali

from the UCLA studies and applied it co a padded bench 3eac of inadequaca

height.



MEDICAL OPINION CONCERNING SEATBELTS IN SCHOOL BUSES

The following medical associations strongly endorse seatbelts in

school buses:

TheAmerican Medical Association

TheAmerican College of Preventative Medicine
TheAmerican Academy of OrthopedicSurgeons
TheAmerican Academy of Pediatrics

The Physicians For Automotive Safety

a » WN

The American Association for Automotive Medicine has been misquoted in

a number of papers and articles. In a response to one such article, Elaine

Petrucelli, Executive Director for che American Association for Automotive

Medicine wrote:

"l recently had occasion to see a news clipping from che Depew Herald
dated April 14, 1983 on che subject of seat belts on school buses.

In thac column you mentioned thac the American Association For
Automotive Medicine advises against securing young children soley

by lap belts in either passenger autos or buses. I do not know

the so"Tce of your information concerning this Association, but

the statement you made is absolutely incorrect. We have never taken
a position as you stated in che newspaper article. I would
appreciate knowing who or what your source of information 1is so we
may correct this erroneous information."

The medical opinions against seatbelts 1in school buses are limited to
that of one doctor, Dr. H. Raof Noer, an orthopedic surgeon. He is
quoted as saying that seat belts crush kidneys and rupture bladders and

are unsafe for children under eleven years of age.

The Honerable Ed Mehler, Mayor of the City of Lomita, California,
before the sub-committee on Commerce and Finance on Bill HR 4137 (The

School Bus Safety Act of 1973) said the following-

"When 1 talked to Dr. Noer regarding his comments, he said he had been
widely misquoted. In talking to me he did not say he was opposed to
seat belts in school buses, although he felt other safety requirements
should be met first, such as adequate strength of bus bodies, better
anchorage of seats and a better seat design such as the one recommended
by UCLA and escape hatches. He also felt that the seats should be
turned around. He stated that if these things were done, he then

would recommend seat belts be provided in all school buses."



TESTS AND STUDIES CONCERNING SEATBELTS IN SCHOOL 3USES

The National Highway Transportation Safety Administration and the
National School Transportation Association quote a number of tests and
studies saying thac they prove the iresent school bus seat provides
adequate passenger protection and that seatbelts are unnecessary and

Jngerous. Careful examination of these reports reveal the opposite
conclusions. Even those reports which appear co be against seatbelts in

buses stress that more research 1is needed

A STUDY RELATING TO SEAT BELTS FOR USE IN BUSES
Southwest Research Institute, San Antonio, Texas
Sponsored by the California Highway Patrol

Printed by the U.S. Department of Transportation 1977

"This program involved a study of .arm labor buses, school buses and
transit buses in these various categories of new and used buses.

The study inclut)ed visits, 1inspections and in-depth discussions with
bus owners, operators, maintenance personnel, seat manufacturers,
belt manufacturers

Southwest Research Institute has concluded tha study with che recommdation
t.hat seat belts not be installed in any category of bus in the State

of Calif, until adequate research and design be completed to justify

a factual decision in either direction. Sufficient research has not

been accomplished to date."

This report was an opinion survey of chose persons who do not favor
seatbelts in school buses. No tests, experiments or research were
conducted in this study.

ACCIDENT DATA ANALYSIS OF VEHICLE CRASHWORTHINESS- TEN PAPERS
Prepared by the U.S. Department of Transportation, National Highway Traffic

Safety Administration, April 1981

"The summary cases from the Ultrasystems “hc. report show that the seats
and interior panels cause injuries, sever ty unknown, to the occupants
of the school buses. Also, some cases show that the seats dislodged
from their mountings due to the severity of the accidt it."



The Nacional School Transportation Association provides information

in their Nacional School Bus Report, Spring 1984 which refers to che
UCLA studies done in che lace 1960°"s. They say "UCLA conducted crash
sled tests using seat-belted dummies. The greatest injuries occurred co
passengers chac were seac belced in che bus. The least injuries occurred
topassengers who sac unsecured in the bus." "In addition co several
studies Chac have been done, che Institute of Transportation and Traffic
Engineering of che University of California, Los Angeles conducted one
of che most comprehensive studies on potential school bus passenger injuries.
The use of lap belc restraints was discouraged, especially with che low,
unpadded seac back3 in use at that cime.” The NSTA has chosen one
isolated eest of che UCLA report to support cheir position and has chosen
co ignore che conclusions and recommendations of chat report.
SCHOOL 3US PASSENGER PROTECTION
by Derwyn M. Severy, Harrison H. 3rink, and Jack Bair
Institute of Transportation and Traffic Engineering, University of California,
Los Angeles 1967
"1. Low back seac "units, seacback height less than 23 In.. greatly
increase chances of injuries during school bus accidencs. Seats most
commonly encountered In school buses have seacback heights ranging
from 18-20 in. These low back units provide no head support except for
very young school children and leave che passenger In an extremely
vulnerable condition when che vehicle isrear-ended. In addition, for

Che head-on collision, Che lap-oelted passenger, even che 3-year-oid m
some Instances pivoted about che belc and struck che cop horizontal

edge of che low seachback ane3d in a manner Chac applied extremely dangerous

forces to the face, neck and chest of che individual."”

"T. For che moderately severe collision exposures reported in this oaoer,
it was established that a well-designed safety seat would protect
passengers from sustaining more chan minor injuries. It is apparent
that far safer seats can be provided on che basis of performance
guidelines established by this paper. School districts quite properly
specify for purchase of che least expensive, most durable seats
available. However considering chac school buses are used more chan

a decade, a higher Initial investment chac provides greatly improved

safecy and comfort is moneyvell spent.

3. Seacback heighc for all scr.ool buses should be at least 23 in.

High~back seats (23 in. or more) greatly contribute co che ccmparmencaiizac

of passengers chereby reducing che chances of injuries sustained
by passengers being hurled against one anocher, regardless of their

size.



9. Seat belts recommended for safety seacs. These bus experiments,
the many actual school bus accidents investigated by the authors,

the many types of collision experiments conducted during the past 16
years by the authors and investigations by others, clearly establish
the value in passenger protection of lap belts wh >n used with high
back seats. The greatest single contribution to school bus passenger
collision safety is the high strength, high back safety seat. Next
in importance is the use of a three point belt, a lap belt or other
form of effective restraint. These restraints can be added to the
safety seat at very little added cost and their presence provides
continuity needed for proper training of youth concerning habitual
use of restraints when riding in any vehicle."



BUS COLLISION CAUSATION AND INJURY PATTERNS

by A.W. Siegel and A.M. Nahum of the Trauma Research Group,University
f California, San Diego

U.E. Punge , Automobile Club or Southern California, 1971

The National Highway Traffic Safety Administration provided financial support-.
"The authors wish particularly co single out the assistance given by
David Soule of che "USA.1

Restraint Systems and Seats

"In all cases where an individual is ejected from a seat to strike
either the forward seat or other areas within the bus, the passenger
injury level 1is increased. It is, therefore, recommended that the
seats be padded and thac all buses be equipped with restraint systems
capable of being activated by eacheindividual. Restraint within the

seat area 1is essential for injury minimization. Restraint must be
coupled with removal or reduction of the hazard of the forward front
seat back.

For many years certain pu:lie and pupil transportation officials have
been presenting arguments against installation of restraint systems in
buses, particularly school buses. Some insist that it is too costly
to retrofit new seats or to pad upper seat backs. Some say thac

seat structures are too weak, that restraint system maintenance 1is
too difficult, and that bus discipline would be hampered. In part,
these arguments are emotional excuses and have delayed needed

injury reducing design changes.

Regardless of the cost and the problems, it can be stated quite
categorically that the absence of load-distributing, energy-absorbing
seats, coupled with the absence of bus passenger restraint systems
has and will continue to be directly responsible for the majority

of bus injuries and fatalities."”

The following report contains the results of a series of tests
performed by and for the National Highway Transportation Safety Administration,
0. S. Department of Transportation in 1978. The final report is 151 pages
long and in a handwritten format. The author very clearly warns of the
biases and limitations of the report and stresses that more research needs
to be done. All tests were frontal impacts at speeds of 15-20 mph. Unbelted
adult dummies suffered serious impact to neck and throat areas, but the author
was only allowed to evaluate head, torso, and knee accelerations as potential
injuries. The unbelted 6 year old dummy experienced a "severe spinal whipping"

on in~ct, and "All seats fail the injury criteria at 20 mph. For all seat spacings.



Excerpfe from:

SCHOOL 3US PASSENGER SEAT AND LAP BELT SLED TESTS

December 1978 Final Report

Prepared for che U.S. Department of Transportation

National Highway Traffic Safecy Administration, Washington D.C.

Abstract: Sled tests were performed co determine che response of dummies
in simulated frontal collisions wich ind and without lap belts on ooch
route and activity passenger seats; and the affect of increased spacing
of passenger seacs on occupant protection..

3.2 Injury Criteria

In che evaluation of the test data of reference, it is necessary co
establish a sec of restraint performance criteria. These criteria will
serve as a basis for judging che rescrainc effectiveness for a given impact
avenc. In this study, che criceria summarired in Tabie 1 were assumed
(head, torso and knee acceleration forces only). Ic should be noted chat
chese criteria are not all inclusive. Thac is, there are ocher potentially
harmfull body loadings chac are noc covered by Table L. This became verv
aoparenc when viewing che high soeed f=Im documentation of che sled tests...
resulted wich che dummy Impacting che seac back wich its chroac. re are no
cuxTently established Injury criceria for chis body loading. Anou..ar
example is reflected in Test 727 (ic is apparenc 1in many ocher tests as weil).
Of particular incerest here is che respuuae of che child dummy (unbelcad)m
3ecause che knee padding was quice stiff, che dummy 3 hip was sconned
abruptly (relacive co che sled) allowing che torso co rotate uncil che
heaa made contact with che seac back. Once che head made contact wich che
seac back a violent whipping sec in che dummy®"s spine as ic attempted
co "beam-" che inertial Loaas of che torso co che knee ana head contact
points. Ic is not known if chis "whipping action” 1is unique co che dummy
structure or is evidence of a real injury problem. Regardless, there are
nc existing injury criteria _o cover chis pocential injury mode.

4.0 Evaluation and Discussion of Test Data

The first rather obvious observation chac can be :.ade of che daca is
chac che Ware, seac appears co greacly outperform che Thomas seac 1in head
procaccion. However, based on che discussion in section 3.0 chere are a
number of factors affecting che head response of che dumries. Some of
chese factors eg. head contact geometry ) C3n lead co ocher potential injury
modes which are not covered by acceleration and force measurements (eg.
impacts to che chroat.) One key observation chaccan be made of che data 1in
Table 4 ischac chere are distinct differences inche head contact
geometry between che two seac configurations. These differences appear,
co be more predominate for che unbelted dummies. ...for che Thomas seac,
che head contacted soiidly co che mouth and chir whereas for che Ward seats
a grazzing blow to the dummy % chin results (ie primary blow is caken by che
dummy®s neck and chroac). Thus, ocher things being equal, the head
acceleration C3n be expected <co be higher for che Thomas seac for chese
test runs. Comparison shows chac, ingeneral, cheuse of che lap belts do
noc reduce che peak head accelerations but in fact, in most cases, actually
cause an increase in peak accelerations. Table 4 indicates chac chis increase
is prcbably due co che head concacc poinc moving up on che dummy head wich
che use of che seac belcs. It may aiso be due co che redirection of che
head imoacc into che stiff axis of che seac back structure.



4_.1.2 Dummy Torso Response Evaluation

2. The effect of use/non use of lap belts on torso response 1is
insignificant.

4.1.3. Dummy Knee Response Evaluation

4. (Ise of belts has a decreasing effect on thedummy®s knee loading
for both seat configurations.

4.1.4 Compartmentalization Evaluation

Compartmentalization is defined herein as the percentage of the dummy
remaining within a reference volume during and following impact. The data
shows that in general a belted dummy receives more containment than an
unbelted dummy both during impact and rebound.. It should be noted that
all of the sled tests conducted were normal (0 ) frontal impacts. It is
expected that compartmentalization will be somewhat sensitive to the
obliqueness, or angle, or 1impact (this will be especially true for the
unbelted dummv).

4.2.1. 1 50th Percentile Adult Dummy

2. The difference in the acceleratiionresponse between the Wavne/
Carpenter seats and the Blue Bird seats appear to be due to the differences

in Che head/seat-back contact geometry. (see Table 3). Table 8 shows
thac the shorter seats (Wayne and Carpenter) result with impacts to the neck
and upper chsst "of the dummies. This results with Lower head accelerations

due t~ the relatively "soft" loading point and the longer head stroke caused
by th.. head rotating over the seat back during impact. The Blue-Bird seat
results with 1impacts directed to the chin and mouth of the dummy (a much
more solid blow, causing higher head accelerations).

* As explained later, the low accelerations are a result of a "softer" blow
to the neck of the dummy. It remains to be proven that this loading 1is
non-injurious.

3.0 TIv' affect of the use of seat belts on head acceleration appears
to be insignifiiant for the Wayne and Carpenter seats (approximately
a 20% increase in peak head accelerations., still well below the design
limit). However, the 3lue Bird seat appears to show a significant decrease

in head accelerations due to the use of seat belts (Figure 16a). This can
be explained by looking at Test //38 Table 3 (note 4 indicates floor
attachment tore). The noted structural failure could have caused the noted

decrease.

4.2.1.2 6 Yr. Child Dummv

1. All seats satisfy the injury criteria at 15 mph impacts.
2. All seats fail the injury criteria at 20 mph. For all seat spacings.



4.2.2.2 3 Yr. Child Dummv
The following observations can be made...

L. TheWayne and Carpenter seats appear* to satisfy the torso injury
criceria for both 15 mpn and 20 mph impacts. The 3lue 3ird seac
appears" to provide adequate torso protection to 15 mph.

2. Impact speed has a greater, increasing effect on che child dummy
as compared to che adult.

* High soeed film coverage show that the child dummy®s spine undergoes a
severe spinal whipping from che "beaming" of che torso inertiai loads to
che head andknee contact points. There are nocurrently established
criceria forthis oocancial injury mode.

5.0 Conclusions and Recommendations

1. Lap belts do noc appear co have a significant effect on the
response characteristics of a 50cn percenciie adult male dummy, for
che rhe- test conditions considered herein.

2. Seac spacing appears co have only a minor effect on the response
characteristics of che adult dummy and only a slightly higher effect on
the child dummy.

3. The head response of che adulc dunany appears co be dictated by the
head/seat back contact geometry. Impacts to the neck and chroac of
the dummv appear to offer che greatest protection from head accelerations.
However, chad iniury potential of this loading configuration has vat

to be determined. FURTHER STUDY 13 WEEDED..

4. Impacts involving the child dummy show a severe spinal whipping
which seems to be caused by the "beaming®"l of the torso inertiai 1. ads
to the head ana knee contact poincs (generally che chiid dummy®s

mtorso does noc contact the seac back padding during impact;. It
is noc known 1if chis spinal whipping phenomenon is unique to che dummy
structure or if ic represents a real injury chraac. Adaicicnal studies

are needed co investigate chis area.

note: all emphasis 1is author®s own.



March 5, 1985

Representative Mike Miller
Pouch
Juneau, Alaska.,

Dear Representative Miller;
I would like to commend you on introducing House Bill No. 224, for
requiring the use of safety devices in motor vehicles. There is no question

that many lives will be saved with the mandatory use of seat belts.

I do note, however, that under subsection (c) (1) that passengers

in a school bus are exempt from this requirement. I feel that such an
exemption for school buses will result in a negative re-inforcement of the
seat belt law. Children who from infancy have ridden in child restraints,

step onto the school bus and find no safety devices what-so-ever.

Perhaps yo"i have already heard the arguement put forth by the school
bus 1industry, “".hat school buses are the safest vehicle on the road. They
claim fewer than 100 deaths since 1977. That figure is not realistic
because no deaths which occur on school field trips are included in these
statistics. Thousands of injuries occur on school buses every year,
most of which are serious head injuries, and rost of which would have
been preventable with seatbelts.

During the last eight months | have thoroughly researched the subject
of seathelts on school buses. I have coalesed the information into
a fTairly concise format and have included a copy for you co examine.
I hope that you will find the information useful in assessing the value of
seatbelts on school buses.

Please be aware that if any school bus manufacturer should clainm
that their school buses would not be able to withstand the stress of
seathbelt loads, then they are admitting chat their buses do not meet
Motor Vehicle Safety Standard No. 222 which states:

"The seat is strong enough to take the force of occupants against
the seat back if no belts are utilized, or the force of occupants
against seat belts if occupants are restrained by belts attached to
the seat frame through the anchorages provided."

If any post-1977 bus cannot withstand seatbelt loads, then it is
substandard and should be recalled and taken off the road.

Please amend subsection (c)(1) to read.-
"passengers in a school bus purchased bafore January 1986;"
I am working with Sena<. Vic Fischer®s office on a bill which would
require that all new school buses purchased by the state or contracted for

by the state must have seat belts and 28 inch high seat backs.

This is a very important issue which will soon be receiving much attention
both statewide and nationally. I just received a letter from Governor Sheffield
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supporting seatbelcs on school buses. I have enclosed a copy of this letter
for your information. If you have any questions, please feel free to contact
me. As I will be out of the country from March 21 to May 8 another Alaskan

contact is my co-coorfrdinator Bridget Ernst.
135 Cityview Ave.
Homer, Alaska 99603
235-7240

Thank you very much for your time and I hope you will pursue this 1issue.

Sincerely yours,

Laurel Osborne

Regional Co-coordinator
National Coalition For
Seatbelts on School Buses
Box 225

Galena, Alaska 99741
656-1345
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Don’t Liike Seat Belts? You May Have to Move

It’s up to the states:
belt laws or air bags

By Su« Ann* Prw{iﬁ:lly

thru meekness. But even some of the

crustiest and most reluctant among
them have buckled down and buckled up since
Jan. 1 rather than nsk a fine of up to $50 for
failing to fasten their seat belts. A state sur-
vey during January in four areas of metropol-
itan New York showed that between 63 and
76 percent of the drivers who were stopped
were abiding by the state Law in its first
month.

“l didn't buckle up before the law went
through,*' said Baer Bernardino. 51. of Brook-
lyn. They're not very comfortable, and some-
times you can't maneuver the way you want
to. acd most of the time traffic on local
streets is bumper-to-bumper anyway. But Cm
trying. | still have to think about it before |
wear it.”

New York is the leader in a state-by-state
response to a U.S. Department of Transporta-
tion ruling last July. Transportation Secretary
Elizabeth Hanford Dole announced then that
states representing two-thirds of the nauon’s
population must pass seat belt laws hy 1989.

If such laws are not passed. Dole said, au-
tomakers will have to install air bags or other
automatic restraints in new cars. An air bag is
a device that mflate3 automatically on forceful
impact, protecting the victim with a cushion
between the seat and the windshield.

In the months following Dole's announce-
ment. the reaction by state lawmakers has
been mixed.

Ten states—Georgia. Maryland, Mississip-
pi. the Dakotas, Utah. Arkansas. Oregon. Vir-
ginia and Wyoming—have lulled bclt-usc bills.

Maryland's action early in March arose out
of a distrust of government interference in
the private decisions of citizens, as well as
resentment that automakers were supporting
the bill as a way "of ducking air bags." accord-
ing to Joserb Owens, chairman of the legis-
lative.  mttee that killed the bill.

The Virginia bill’s failure last month aJao
svan attributed to the state's long-held resent-
ment of federal interference.

New York drivers are not known for

few states, accounting for about 20 per-
cent of the U.S. population, passed seat
belt laws—with moderate controversy
among legislators and maximum lobbying
the auto industry. On March 1, New Jersey
became the d state to enforce such a
iaw. Legislatui. , in Illinois. New Mexico.
Michigan and Missouri have approved similar
laws, which will take effect later this year.
Twenty-nine states are considering seat
belt bills, deluding California, which has 10
percent of vhe nation's population.
To the auo industry, the seat belt debate is
a high-stJkes test of influence and political pow-
er. For nearly a decade, automakers have re-
sisted air bags as too expensive and only par-
tial!/ 'eflec&ve. This'year ‘ilooe, Tue Industry"

STATUS OF SEAT BELT LAWS

expects to pump $12 million to $15 million into
its fight to promote seat belt legislation, ;iys
Tom Hanna, presiden; of Traffic Safety Now
Inc.. a coalition of major automakers.

To consumer and insurance interests, the
intense effort by the auto industry is no more
than a means of escaping federal regulations
on automatic restraints. The two groups have
formed the National Coalition co Reduce Car
Crash Injuries to promote air bags as an im-
portant safety standard that could save as
many as 9.000 lives a year. So far. the coali-
tion has about $25,000 to spend, according to
Joan Claybrook. president of Private Citizen,
a consumer advocacy organization.

ciut to the t'ublic at large, which is caught
in the middle c! the debate, seat belts repre-
sent one of two things—either a dangerous
intrusion by government into private habits or
a sensible way of getting people to take a pre-
caution they might not take voluntarily. In
New York, both viewj are easy to find.

‘This is not supposed to be Russia where
the goveminent tells you what to do and when
to do it." grumbles Alvin Rippey, 35. owner of
a Bronx construction firm.

“I wish it was mandatory for everybody, be-
IBé\use it’s worth it.” savr Kenia Barley, 29. a
Manhattan store dcrk. ‘1 any of my friends
give me lip about seat belts, 1 just remind

them of those commercials where people go
sailing through the windshield."

Seat belts have been offered as standard
equipment in passenger vehicles for almost
20 years. But. while the Transportation De-
partment estimates that belts can reduce se-
rious injury and deitli by 45 to 55 percent,
only 15 percent of the population routinely
uses them. Of the 30.500 driven and passen-
gers who died in traffic accidcots in 1983. less
than 3 percent were wearing se*t belts.

Generally, more women thap men are fre-
quent users, and people with higher incomes
and more education use them more frequently
than other groups, says Charles Puiley, pres-
ident of the American Seatbelt Council.

he groups that wear seat belts less fre-
quently are people over age 55 and be-
tween the ages of 17 and 24—the latter

SEAT BELT LAWS

| In effect

AApproved but not
1 yet'In effect

Under consideration
No action

1 Rejected

IrMwyciclVt roe

out. however, that 80 percent of fatal acci-
dents occur within 25 miles of home.

More than 35 countries have seat belt laws.
Since Bnum'# law went into effect Jan. 1.
1983. surveys have shown that usage has
risen to % percent. In previous voluntary
campaigns, seat belt usage had reached only
30 percent.

“The advrntage ot having a law." says Pul-
ley, “is that the vast majority of people are
law-abiding."

In the state of New York, residents are
learning the penalty for disregarchng their
law. Statewide, about 3,000 tickets, ranging
from $10 to $50. have been given to unbe!‘ed
drivers and their front-seat passengers. New
York city police have issued almost 1.000
tickets.

"The passengers are the people who com-
plain." says New York police officer Joel
Croshy. They say, T wasn't doing anything. |

group representing 8 percent of the drivevss just sitting there.” "

and 22 percent of the fatalities. Pulley says.
Nonusers complain that seat belts are un-
comfortable or could trap them inside the car
if an accident occurred. Another excuse from
5ometime-users is that they see no need to
wear the belt when driving on short excur-
sions in their neighborhoods. Pulley points

ft The passengers are the people

who complain.

hey say, 'l wasn't

doing anything. | was just sitting
theré.

*Nww"YoH police officer Joel Croi iy

FF—

While most New Yorkers are trying to live
with the law. others are working for repeal,
including Republican state Sen. Midue* Noz-
xolio, who has collected 23,000 signatures,
from people who hate the law.

Betty Shufelt of Rutland. VI, who gained a
certain unwanted publicity for beinF the first
person ticketed under New York's 1aW. would
just as soon forget the whole issue. Shufelt, a
29-year-old factory worker, was stopped for @
moving violation in Whitehall. N.Y., 10 minutes
after midnight on Jan. 1. She ended up with d
$10 ticket for not wearing a seat belt.

"It was a lot of hassle, and | don't like being
told what to do," Shufelt says.

When she crosses the New York state line
again, however. Shufelt will fasten her seat
belt. "1won’t want to," she says, “but | wUL" m



Buckling up saves lives

Rep. Mike Miller, D-Juneau, wants to add .Alaska’s name to
the list of states that require automobile passengers to wear
seat belts. “It’s real simple,” Miller says of his proposal. "It
saves lives.”

The automobile has. brought Americans undreamed mobili-
ty and opportunity since it was introduced at the turn of the
century. But there is a daiker side to the story. About 25
million Americans have been killed in automobile accidents
during the past 80 years. Another 7.5 million people have
suffered injuries. Last year, 134 Alaskans were killed and
7,000 more were injured.

A Preliminary figures from New York, which began enforc-
mg seat belt requirements in January, suggest the seat belt
law tl ere will save 450 to 500 lives in 1985 and $250 million in

j—health' insurance and hospital costs, workers’ compensation
payments and legal fees —costs paid, in the end, by all of us.

nr That’s a convincing case for seat belts. The need for extra
legal encouragement is underscored by the fact that only one
in nine Americans voluntarily buckled up before state
requirements were introduced.

Required seat belts can and should help save lives in
Alaska, too. They would surely reduce the terrible cost of

cQ treating the victims of highway carnage. Even Alaskans who
don’t become involved in accidents pay millions annually for
insurance premiums and the cost of responding to auto
injuries. A law encourageing Abskans to buckle up is the
easiest, cheapest and most effective thing we can do to bring
safer streets and reduced highway safety costs. *
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Should Alaska require use of seat belts?

* Moet people
don‘tum
seel ha'll

Should Alaska require mandatory ui:e of
scat belts? .No. Even thuugfl it can easily be
shorn that teat belts save lives and reduce
Injuries In accident/ it can also be shown that

mA

Just as dead and they never even had a choice.
- David Ha*

"e-SI .

People
should nuke
own cnoica

i

Freedom of choice and Ue willingness to

, t accept the consequences of one's actions must

most people do not use them. Eve« in New t.

York where Jlr use Is required, ;lIs
estimated the. inly 70 percent of tne people
comply with to# law. Clearly some other
means of protection is needed If one Is truely
concerned with safety.

e The U.S. Government has decided that
autos must automatically prevent serious
Injury and death In colliaioos below 20 mph.
Ten percent of all can sold after Sept. 1, It>M
must meet this requirement. The uert year 25
percent of all vehicles sold must meet this
requirement and by 1968 It becomes 40 .
percent. 3y 1589 every new car must meet this
requirement Tocrmply with this, auto
makers may use air hags, automatic seat,
bells, or seme other form of automatic ~ *
protection.

,1would rather have 100 percent of ail new
cars equipped with automatic protection
thereby eliminating any chance of not using a
seat belt, if, however, two-thirds of the U.S.
population enact mandatory seat belt laws by
April 1. 1989. the auto maker does not have to
provr.de their automatic protection. L'nitl |
have acar with automatic protection I will
use my seat belli sometimes, but notevny
lime

—LeePlummer

W ir:

* %
Don't lei i B !
legislators
oomrol you

| o

Do we need a mandatory seat belt law?
How many laws will we allow to be passed
for our safety? Does the legislature really care
forour safety? Does the legislature really crre
.fbr our safety or do they want a better grip on

Mour lives? t

There la presently a law requiring us to
buckle tn our chtldreo. Have you looked
Inside the buses your preciovs little loved
gpes nde to school In? Does it have seat belts?
is this in violation of the law nr did they
exempt themselves from their own law? *ctn
receive a fine for driving my kids downtown
without their seat belts on. is tt all right to
take the city bus that does not even provide
peat belts? Is this an example of govern?:!."
mconcern h r our safety?

-« | am sure this bill was spurred by fed. jJ
government's air bag requirement unless two-
thirdj of the U.S. population is covered by
state seat belt laws Where is their concern for
.*be other third”’

Your legislature Is supposed to represent
you. Write yours to advise ntm of your
opinion. Don t let them control you

- B.J. Hutfmxn

Time bettw
spent oultawing
ihortiona

« If the legislature is truly serious about
saving lives they would he well advised to
work to outlaw abortions and leave seat belts
alone. Alter ail. the victims of abortion are

dominate dlscusttons of a mandatory seat belt
law in Alaska. That states like New York.
New Jersey and Illinois have enarted similar
legislation is probably as good a reason not to
have a mandatory seat belt law as most
Alaskans will require.

1personally believe that the current law
requiring that children wear seat belts is
appropriate ... so how come school buses
don't have seat bells. | wear a seat belt ell the
time and encourage my friends to wear them,
but I don't want the government to put them
LaJail or take their money If they choose not
to.

The story is always the larne. Whenever
govemmrr attempts to protect individuals
from everything that could harm them, they
create more problems than they solve

“Should Alasaa require mandatory use of
teat belts incan?" No!

— Chuck Hutchins

Betted people

walk away
] horn wrecks

The Southern Regiot, Emergency Medical
Services Council. Inc., a nonprofit corporation

which promotes improved emergency medical |
I

caie tn Southcentral and western Alaska.
supports HB 224 wb rh requires all occupants
of a motor vehicle to ouckle their seat belts.
It would be obvious why wr supp. t the
seat belt requirement. EMS wi cesse ibe
Uiesa»n.sg capacity of seat belli on a Jaiiy

basis. Quite simply, belted peopler alk away .

from » arks where unbeU~d people don't.
This Is a fact to which even the opponents of
the legislation will admit.

Wo believe the state should step tn because
as a society we have known of th? benefits of
sea* belts for 20 yean. We have even bad them
Inourcan for that long. Nevertheless, the
majority of driven and passengers still do not
use them every time they get Into thetvean.

Until the law passes, your local ambulance
service pleads with you to buckle yourself up
eve*ytime you get In a car and Insist that
your putengen do also. And more
Importantly, restrain your children in a car .
teat and insist that your older children buckle
up themselves. « *%

—Jerome Selby, chairman
* B&srda( Directors
iy ot o« '

.- * 7 .

A .

It oev”r ceases to amaze me how people **
will maxe countless excuses for oot wearing
their seat bells.

The personal freedom advocates really
amuse me. They forget that driving is a
privlledge extended to them and not their
right. Stoplights, stop signs, speed limits and
other regulations are generally adhered to
without our “personal freedom™ being
violated 1 don t wanta good law rejected fe
fear of Dig Brother.

Those whose stupidity exceeds only their
ignorance have created * need for this law.
Billions are wasted snaually on unnecessary
medical costs, not to mention tha personal
gnef from injury and . .-»th.

—Kevin w. tUojdell

Not wearing 1
Met betts
cotti Uillons

J

|
{

J

§ Wi ail pay
a Px INote not

I suppo. *the passage ofa mandatory scat
belt law li Alaska. And while | am also a
supporterof Indoduil liberty I don t feel
that individuals ha*. «right to engage in
behavior wticf. adven*.? affects me or
anyone else

You may ask yourself "how *I-*t ir.y
becoming seriously injured because»J ™ "'l
have a teat belt on affect anyone other than
myself?" Well. If an insurance company or
government pays the medical bills t*-*n you
are forcing us all to pay either higher
Insurance premiums or more taxes And
because almost no one pays their own hospital
bills these days, and Just about all utus are
paying for the Irresponsibility ol those who
choose to not wear their seatbelt

Well Tm tired of paying for other people's
unnecessary deaths and Injuries through my
Insurance premiums and taxes.|

r

A?

For the last four yean 1have been an
emergency medical technician I[E.MT) In tne
State of Alaska. Dunng that time | have
never had to unbuckle the seat belt of a
penon that died in a motor vehicle accident.
Not only should seat belts be mandator/ for
private vehicles but they should also be
Installed In all tchool busses and public
transportation. Atached to this bill mould be
a mandatory helmet law as well as a law
requiring all users . 3-wheelers and
snowmobiles uau.r the age of 18 to complete

—Tom Scoff

EMT never
unbuckled
dead person

an eight hour safety course. Alaska is the only

stale in the country that has accidents as the
number | cause of death. Let's all start doing
something about this alarming statisticl

A

The current seat belt legislation Inthe =«
House has my total support. | have worked In
a supporting role In emergency nedlcr i
services for eight yean and know wci how a
person's “right" to not wear a seat hell can
affect others —the EMTs, paramedics, nurses

Othari attested
not wearing
eeetbett

and physicians who have to care for victims of

violent trauma, as well as the families of
those same victims.

As a 37 year resident of Alaska, 1 .
understand well the mentality that
“"demands" Its personal freedoms, and I can't
buy this cne. It's time to legislate the weiring
of seatbelts.

— Beckle Drocla

Saai betta
haio
uva uvea

, A*

I think the state should requirr the use of
teat belts in can cecaute it helps save lives
m Many pecple die earn year because they don't
®m wear seat belts. Many peopie live if they do
*ear seat belts. The chances of surviving a

.14 real bad accident without wearing a teat belt

ire slim.
—Knstine Olson
Fifth Grjdc .Mountain View Lienenury
School

. —RussC-"'%es

Lrw wrxikl
enrybaooa
more Imruuon

| feel that a mandatory seatbelt Jaw is
another onerous intrusion by grv.es suca as
the insurance lobby, the morn ma/.r.ty.
M.A D D . and ethers on the lunatic fringe
still trying to legislate morality |suggest that
, we pats legislation making it mandatory for
r *Uens to purchase and carry s-mnreUas a: ail
times If it prevents even one case of
pneumonia a year, it's ? cr.a it. i for c*ur
own gcod Slr.ce Alaskans apparently are
without integrity or ccmmoa v«ru*. w« d
better assure our spin-jess surr.rii by
codifying, registering and
everything.
Seatbelts Indeed. Save me.
—AS. Futkfvl

n

AkUa
ikaedy Ms
1 ioo many taws

Mandatory use of seat belts’ I ti*
already has too many Laws. The csjectire cl
seat belts Is to save Uvea. What as wrong with
dying? It's quite popuhsr. Peep;*: e dsmg :t
every day and there is a ,ot Jos rulfertng m a
car accident than with canrtr. etc.

Seal belts art t good idea but J you think
they ara j good idea then wear -hem.

Brushing your teeth is good ::r you. Maybe
we ought to have a law that a penon cujs
brush his teeth at least oact a cay Sellers of
tooth paste and tooth brushes * x .J love that.
Mayoe they will sponsor suchauv.

-E C. Polk

et

lain away

I feel Alaska should not require mandatory
use of seat belli tn can. | feel tea: tne lav
takes away the freedom that the ccnstitu®co ’
promises. If someone wants to taae the

- chances of possibly flying through a
v windshield or breaking pans of tnetr body oc
the dashboard or the steering vccei. they
won't wear their seat belts. U someone w vru
lo reduce possible cnances of dtutg these
things, they will wear thrn scai ieju
n'- _Fiith Grade Mountain View emesiarr

Seel bwti
shouldn't be
B broadonua

No' We should oot be “required” to wear *
seat bells, if we cecide otherwise.

We are cot senseless individual that need
some over zealous tegisJtor to make up u n
that protect us from ourselves

Granted, seat belts are a tooa idea bet,
should the decision to wear them m fcrr-d
upon us by same over protective government*

—1Ajs J. .Sortao

t bena
prup*d

Nobody has ihe right to die ia pubUe, while
I or my children witness. Just beaus* thry
were too stupid, too laxy, or too cool to use
their seat belts. e V.
*—Jaj Suflirts
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JUNEAU - R*p Mike
Miller. O-Juneaj m i « bill
p#ri» .r.trecuced that wovud
require driven ana pasten-
gem to arar km belts hat
just one (dal: To reduce car-
nage cn me streets ar.d roaoa
al Ara\«a.

‘Its real simple." Miller
uj€ "It saves lives."

In Alaska .11 people i.H
in traffic Occidents .r. IMI.
«nd an tillnilH " Xft peo-
ple were injured. according
to state trooper*

There ha* u»« a a*-
csonr..sol* reduction n
traffie luifli in ftr.rr -oun-
inn that reouire p#*>pie '0
wear safety belt*. Miller
Mid.

la fjrtat Dr.taln. for in-
nance, fatalities save
dronped ?3 percent_and inju-
ries nave dropped Jd percent
line* I'tll. when a mandato-
ry teat celt tiy ver.t into
effect there, according to re-
tearcn done or Miller * \taff,

Y'-u feni itrow who**
I|fe you Il >ave.” Miller tald.
)ou will tave Uvet.

“Mike u suite right.
Buealih* up »ilt tave Uvet."
taid Anar* Marrou. tn* legis-
lature's only Lifcertamn

"1 aiarayt wear teat
belt*/* Marrou ta.d How-
ever. we mould not fee tor
tr.c people to near teat belli
to ;ave meir own livet. any
more than -a* mould fore*
motoroocie driven to wear
helm# * It makes acout a*

“Sue's sense al a law protuP-
.fine luicide

Miller* e.ll -s scheduled
trntativeiy for Hi lint com-
mittr# hearing a »»*¢< from
Tuesday beiore the Maui*
State Affair Commit!**

If tne bill it approved
tailor* to bjckle up would
be fretted as a traffic Infrac-
tion. and violators could
have dement pointi assessed
j(ait.:t their dnvtnc record

Sl.lor said he envisions
fines ‘omruratle to parkin*
tickets, though the eaact
ynount rt fires would he
left ".j the rours to decide,
but « vouirt tie within tn*
riree if 510 *o 5200 pre-
cr.c*d hy law for traffic
vo.atiou.

‘You want it to have
-mourn of a bite, cut on m*
other nand you don t want it
to te .merestive.' he said,

With Miller i nUl. Alaska
trcomri the Uth ttste to
monsterr a mandator/ teat
belt law for adu.ts. according

.~ -.0%* sm unj i
rat]loue -ajoo au; nt i-jtp.

v» Paul Doyle. > research
analyst with the National
Conference of Slat* Legisla-
tures us Denver.

Eeery stat* except Wyo-
m>ne 00w -.as a similar .»w
far tnfanti and your.* enH*

Laws requiring drivers
and adult passengers to wear
teal celts have 4ir.e into
effect la the latt few month*
in New York and New Jer-
sey A similar law will te
enforced in Illinois te*ir.mr.*
In July Legislatures tn Mich-
igan and Missouri s.so have
pasted seat belt bills, wmch
the civemon of those stales
are expected to sign noon.
Doyle said.

in New York, use of test
belt* far ill dnv*s front-
icat patsencrn ar.d children
under the a*e of ill became
mar.dstory Ore 1. and en-
forcement began Jan. 1

Accordtn* “to nrelim.inarv
figures. traffic deaths for tne
month of January were down
Id percent compared to Janu-
ary jf last year and down ti
perem compared is me aver
age for the month of January
ijrinc the previous flv*
yean, said George filleau. a
spokesman for tr.e Depart-
mrnt of Mot jt Vehicles.

He empnasiaed tr.at the
!lr*res far /anu.ry >»S sre
preiim.nars* rut there -s a
clear indication that tn* law
Is savin* lives

The DMV estimates that
about TO percent of drivers
and rssser.icert in New York
are cotnoiytr.g with the law.
fllieau said

Theres been rjsistar.ee.
The opponents have been

C virv' <eCe

wat.« -jjtiunc
>*—'a‘ua uxjj « e =Ar

d_OIS-p"_S Ii_e:
Ajaqgoj ej(
eojiod Aq

unlikely to have much f]!«t *
;¢ the two-t.tiros reyaire-
mer.t. meamr.* t.te auto in-
dustry is not ..kely ta con-
centrate must. .1 ar-v. of its
.jbeyir.f efforts tr. Alaiaa.
Miller ar.o others a*:«t3

y.trt tr.e debase is I.kelv
*a cc .ir.ited to the issue cf
seat he.!* ar.o safety versus
Civil ..certie*

Marrou i#ic tr.* .«v eract-
ritnrt.jtei .as* yea: rrpuir
r.l parcr.tt *o :.*.<* p .-
far.t* ir.i r.r.* are*,
ma/tei id.re t-rse clause
ycjngtten -.ay r.at ;¢ acle ta
saw* ir. ir.fermed ueriticn to
protect *".fircar. uidv w.tn-
cut jjidarcr from atj.ti

3u: tr.e government nas no

Li\

.laud and vocal." ba said J

Dut public opinion sur-
veys conducted in October
showed 44 cement ef New
Yorkers favored Ib* law. r.t
Sdded

. 9ef:>r* the law went ‘nto
sffect. the Jtate estimated
that a W r*rrent cempllanc*

1 rate would tsv* between iO)
and i W lives a veir. ellml-
rate or reduce me severity of
:1.CUG traffic injuries and
save iZU) million a year in
health ir.rjror.ee costs, hotpi-
+al cssts. worcen romprnsa-
tloa and the cost of respond-
In* ‘o tral/le aectder.ts .n-
voivin* tfeatn or injury. }i-
|.eau said

Now the state estimates
that if the Jsnuary trer.d
continues. SVJ to 530 .ives
will t* saved ay*ir. saiJ

Oecause police sre enforr-
in* the seat sei: law in the
‘course of enforotn* other
traffic violations, the cost cf
enforcement is far s than
the uvir.es anticipated from
the seat belt .aw. Fllieau
taid

While Miller taid he is
>nly interested n .avm*
lives, much of thr —petus
for mandatory ter t laws

m tn* Lower - com*
from the auto in:
Last year, the n id

mintatration announced that
into manufacturers will e*
required to e”uip new can
wttn air ta*i. or other pit-
stvt restraints se<tnnin* in
13ili unless itates represent-
< twn-thifds of the US
population enact mandatory
teat celt law*

la the Lower 13 the bl*
nuestian amor.* states it

whether to canfarrr* tn feder-
al guidelines ano cjotnbute
tn the two-thirds ne*drd to
nullify the air ba* require-
ments. Doyle said

Ljk* some representative*
inother stales. Miller said he
would like to see tom man-

oIVo shou%i rﬂot be forcin

wear seat

- You don 'l know.wh
but you will'save lives.

Vai.r.eii foriir.* ecu;:s to
7ei: teat ce.t: r<me CIf*
r*i..y no* the state anto oa
tr.

.at
if tpe <; vemr er.t were n

-3 IIA* tire Cl *o-oever e

;roa them ;*im o« -J
+ amrans
co.ds. nt

*aid re deetr. t tr.sr.k
hsini.; i +j o-j*.ra*«j:

ells to save th Po nﬁlves

Andro Mari

Qs0 lfe" you I'save,

kg cetear.se a
saw m US.r.* ,eat -.pin %
*fcjirem*r.ts *h»! tars save
»nr<ir.c nraxes and bead-
lists

F..-JU :a.c «x* srste of

vt
l-nstlf'*rt*v -]
*ear seat se.ts a*- -.ire "*xn
thtv rase a +o t

r*rte err* *car .

-C

r\nr”?
LTJSS

dafory seat belt laws and aJr
bags.

Dut since Alaska s popula-
tion Is so low rompared to
other states, the outcome of
~eat hell le]isJalon here is

5**PeceC3 JEATBCLT3

has the rtjht to fsk theirown
life ar.d I.mo at a cist of 1.T3

mtllisn a year." he taid
Mamu said he agrees that
government saou.cr. t pay
-VDitdi silit and ether costs
fir pejcie ar.o are injured ;%
car iroijer.ts wr.en they wr-

<2fXe*n.-C seat -e.ll
3o0t* Miller ar.d Marrou
Civ* tr.e Tirsdatory seat ;f,i
*isncet 1 e.r*

approved ov .atn Lec.i.a-
lur

ri*nta.-re, v.d its
rot ver-.mo. ra- ed E.trer
J fjoar

: 'r >).re l favor cf
tavtrg wv-s ihd re
dotrve e r< t Irfr
r.os is cerze* Qo
ydareaga.n t
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Seathefc: Iayv needed v.'

I agree thatwe all need to be
;continuously, sensitive to the

As Chief of thfeSfate"EMS Bu-mconcerns about “personal free—

reau and as a licensedEM T with
the Tesuque Volunteer Fire De —
partment 1 am- shocked and

dom?”and the intrusion of gov—
ernment into our dally lives.
However, your editorial analogy

dismayed with; the- conclusions = of the use of seat belts to wear —

of your February 22 editorial*
concerning mandatory seat belt

usage entitled: “EvenDummies

Have Their Rights.””

The accurate and dramatic
figures which, you quoted Indi—
cating that perhaps 200 New
Mexican livescould be saved an—
nually are but a small part of the
overall 1impact. Our greatest
concern should not be with dead
victims who have refused or ne—
glected to buckle-up, but rather
with the overwhelming pain and
suffering of the surviving
friends, Ilcved-ones and rela—
tives. The social costs from the
carnage on our. highways is
enormous. The economic costs
of losing a breadwinner in the
prime of their life has caused
many Tfamilies to become de—
pendent upon welfare for years
tocome. We all pay for this.

Further, the most costly “dol—
lar and sense”” impact is not
with those ““fortunate" enough
todie ina serious vehicular acci—
dent. but with those who survive
— permanently disabled and/or
seriously impaired. As we are
all aware, the medical care
costs of these traumatic injuries
are astronomical and quickly
outdistance even the best health
insurance policies (for those of
us who are fortunate enough to
have such protection). These un—
fortunate victims are ultimately
cared for and sustained with fed—
eral and state tax dollars
through medical assistance and
other rehabilitation programs.
Last year, 10 of the top 50 most
costly Medicaid insurance
claims in New Mexico involved
vehicular accidents. In addition
to the welfare costs, these ex—
pensive “unbelted” ana unnec—
essary injuries have a dramatic
and direct impact in raising our

ing a helmet towalk up stairs is
patently absurd, although re—
flective of the all too commonly

"articulated “pro-idiocy”” doct—
rine. A more acruate analogy

would be that we as a society

have already collectively decid—
ed that it is illegal to drink and

drive. The com-"quences are

just too dire. Or further, that

when we approach a stop signor

red light we must apply the
brakes and stop. It is the law. It
makes sense compared to the

consequences of having no such

agreement.

Thus far, through the current
Legislative session, | am en—
couraged that the vast majority
of the public (based upon all the
statewide polls) and their elect—
ed representatives understand
these 1issues. The Child Re —
straint Law Amendments, the
Front Seat Belt Law, the Motor
Cycle Heimet Law and numer —
ous DWI-related proposals are
receiving substantive hearings
and many favorable committee
votes. If most or all of these
measures pass, New Mexico will
have taken a giant step forward
towards becoming a safer and
Seinerplace to live.

Thus far ir 1935 (as of 2-12-S5)
there were 20 motor vehicle fa—
talities in New Mexico. Seven—
teen of these were not wea *ing
seat belts. We must stop the
waste. We must protect cur-
selves from ourselves.

Barak Wol ff
Santa Fe

Rightto work hurts

K. Clayton Roberts of the Na —
tional right to Work committee
uses statisticson employment in
Right-to-work states to "prove"

insurance rates. We all Dav for mlhat they are more prosperous

a5i



...belts.

.. -Bouyed by these statlstlcs

o'After learning how effectively seat belts save lives
and reduce injury, only an idiot would neglectEb buckle

u p - v .|l
...... In New Mexico,zthe Department of -Transportation
estimates tbat;using;seat belts could save 200 lives a =
year and reduce disabling injuries such as damage to

'-the spinal cord, head injuries and paralysis byas much.A

as 60 percent: Of the 335 people who died from traffic
accident injuries lastyear, only 10 were weiring seat -«
vV, -

/A study by the department showed- that I)driver is -
more than five times more likely to be kiiledIn a crash
when not.wearing a seat belt than when wearing one. -
Passengers in a rearseatare twice as likely to be killed
without a seatbelt; v----1

m"'Since New Mexico is'among the leaders/in-traffic'.’,
deaths per capita, everyone ought to take the seat belt_
message to heart. hte-"r\e -7 -
V..Using seat belts is the easiest and most effective way

to protect oneself from injury or death.in. a traffic
accident. . LooSitrV- v L
Senate Bill-.ill was =
introduced, seeking to make the use of seat belts.
mandatory. Sponsored by Sen. Victor Marshall, Rr-'v
Eemalillo, it would provide for a fine of from 525 to 550 e -
for a driver and front seat passengers who don’t buckle
up. ¢

As valuable as seat belts are, state officials should
work hard to educate the public to elect their use. But it
is not the state’s business to require them. People who
choose not to wear seat belts have a right to accept the
risk this choice involves. They have a right to do what
they choose in the privacy of their own front seat.

The mandatory law means that the choice to take a
personal risk is not acceptable to the state. Those who
insist that their personal safety is their own business
would be violating the law. The philosophy used to
justify requiring seat belts — giving up a little freedom
for the public good— is the same thinking which gave us -
prohibition and could be extended to include outlawing
tobacco. In the home, stairs are a major cause of injury.
Should the state intervene by requiring safety helmets
in houses of more than one stop/?

Ultimately, in a democracy, people should.have a
right to be idiot i
they so choose. It’s not the government's business to
protect us from our own stupidity, *

. budget cuts are enacted.
_0f 54,000 a year is"putonall fed-
r ®raT student aid,”sorae "would "

" _colleges to public.

1"V Tighten the belt.”™,;

e3seems tohave heard them,
jWhat has been lost inall of the *

QUi«rthin theeditorial. theopmr-*s \d|"*./1.

) tr
Bill

Of 7m*3r*

tr'-vFh ic »
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weeks as secretary of education”?
striving foe an 300 on an achieve™.*.
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532,500,

Alas,,nobody has yet devised a

Rcompetency test”"for Cabinet
" _members.

But it"happears that
cooler heads may.yetprevail.

chorus of students, families and It
—private colleges joined a refrain =

of complaints. The Congress.”

high-ed hullabaloo was any se—
rious critique of what debt does
to students. At the moment,
about 60 percent of the full-time
undergraduate students at four-
year institutions borrow money
for tuition. The average amount
they borrow 1is about 52,200 a
year, or 53,300 per degree. The
average medical student is
nearly 540,000 indebt by gradua—
tion.

For the most part, we have ap—
proved this deficit financing of
education in the name of equal
opportunity. Schools have been
the centerpiece of the dream of
equality. We pride ourselves on
the notion that Americans who
begin life on diiferent economic
footing can educate themselves
up to the samestartingline.

But as the debt burden grows,
the concept of education as the
great American equalizer
shrinks. Frank Newman, presi—
dent of the-Education Commis-4
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BUCKLE UP — SAVE A CHILD

Profile of an Accident

The "typical” child who ;> killed is a one year
old male infant riding in the front seat of a
passenger care without a restraint on a clear or
overcast day. The driver of the car is the mother
who is also not wearing a seat belt. The accident
occurs between 8 am and 3 pm within a few miles
from home on a dry surface state route. The
mother has not been drinking an alcoholic
beverage and there are no defects in the family car
that contribute to the accident (1).

Cost of an Accident

In the few seconds involved in an auto accident,
a victim who is'seriously injured may be transform-
ed from a healthy individual to one who must
spend the rest of his life in a wheelchair. It will re-
quire some 200 medical professionals, including
paramedics, doctors, nurses and therapists, to save
his life and care for him during a lengthy rehabilita-
tion process. After initial emergency room treat-
ment, the rehabilitation process begins with
estimated costs ranging from $350,000 to
$600,000 (2).

Statistics show two things: 1) only 1out of 11
children are buckled in a safety restraint device and
2) 1lout of every 40 infants- born this year will die
ina motor vehicle while 1 out of 20 will be serious-
ly injured.

More children die each year as a result of auto
accidents than die from polio, diptheria, mumps
and measles. Auto accidents kill more children
than leukemia, crib death at d spinal meningitis.
Among children ages 1-6, motor vehic'e collisions
are the major cause of death and disability. Accor-
ding to the National Center for Health Statistics,
in 1980, approximately 90,000 children under 6
years of age were injured by motor vehicle ac-
cidents, Children under 5 are at special risk
because adult seat belt systems are not designed
for their small, fragile, top-heavy body structure.

Alaska Medicine, July/Augi '/September 1984

Lorrie Horning

Infant safety seats have been shown to reduce mor-
tality in the under 5 group by as much as 90% and
serious injury up to 78% (3). A two year project car-
ried out by a Michigan Insurance Company was
evaluated by the National Safety Administration.
In the two year project which began in mid-1979,
the company distributed 7,140 child safety seats
to 58,000 policy holders. Injuries among children
riding in cars involved in accidents and insured by
the company declined 45% in the period compared
to the preceding two years. Severe and fatal injuries
were reduced 66.7% and claim costs declined by
76% (4).

One of the reasons most given for not using child
restraints is the cost of purchasing the seat. Acom-
munity organization, the Anchorage Medical
Society Auxiliary began an Infant Seat Loaner Pro-
gram last April to help the situation. Their objec-
tive is to make as many infant seats available as
are needed in the community and as inexpensive-
ly as possible. They hope to encourage and
stimulate the widespread use of infant safety scats
and thereby reduce the number of infant mor-
talities and injuries due to automobile accidents.
The program is called PECABCI: Protect Every
Child And Buckle Up. PECABCI is open to any
greater Anchorage area parent, regardless of in-
come. Clienis for the program are parents with
newborns going home from the hospital, parents
who have inrints several months old, and parents
who are from out of town visiting family and
frie. ds. Since PECABCI opened a year ago, it has
loaned over 1700 infant seats. The program has two
offices, one at Providence Hospital and one at
Humana Hospital Alaska. The deposit on the ren-
tal is $15 with a $10 refund when the seat is return-
ed. PECABCI uses the Century Products Infant
Loveseat, Model *4500 and loans it out for a period
of 9 months or until the infant weighs 20 pounds.
Parents complete a rental contract, observe and
participate in a demonstration of proper use of the
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infant seat. General safety and infant comfort
techniques are also stressed. This model infant seat
is one of the simplest to use and is approved by
The National Safety Administration. There are
loaner programs similar to PECABU at Cook Inlet
Native Association, Copper Center, and Dill-
ingham. Loaner programs are also beginning in
Fairbanks, Seward, Kodiak and Kenai.

The Alaska Child Passenger Safety Association
has developed as a result of recent increased in-
terest in automobile safety for children. Spearhead-
ed by an Anchorage physician, Dr. Clint Lillibridge,
a task force of interested individuals formed the
Association with the intention of stimulating
awareness and interest throughout the state con-
cerning child passenger safety and to urge the use
of restraint devices for children in automobiles.
Members of the Association include State
Troopers, Municipal Health Department Staff,
hospital, military and Federal Safety Department
representatives. Medical Auxiliary officers and in-
terested. concerned parents. The organization has
been responsible for setting up displays in shop-
ping malls, demonstrating all types of child
restraints, answering questions, passing out
literature, and encouraging sLoport for restraint
device legislation.

Other community group efforts to create an
awareness of child passenger safety include an An-
chorage Educational Resource Center. Funded by
a grant from the Municipality of Anchorage, the
Resource Center acts as a referral center for all com-
munity groups interested in educational and pro-
motional aspects of child passenger safety. The
Center conducts surveys, makes presentations in
schools and provides materials, speakers, and films
concerning the importance of using child restraint
devices.

At the present time 42 states have passed some
form of legislation for compulsory use of child
restraints in automobiles. A bill is before the
Senate and House regarding such a law for Alaska.
Both Fort Richardson and Elmendorf Air Force
Base have restrictions for people on their proper-
ty concerning seat belts and/or child restraint
devices.

Researchers at the University of Kansas Medical
School have proven that "buckled up equals bet-
ter behavior”. In several studies they observed
children riding in cars with their parents. When not
buckled up, the children squirmed around on the
seats, stood up, complained, fought, and pulled at
the steering wheel. When buckled into car safety
seats, however, there were 95% fewer incidents of

Page /8

bad behavior. Children feel secure when buckl-n
up. In sudden stops and swerves, they are he'id
snugly and comfortably in place. Most car sot-tv
seats lift children high enough to see out the w'rv
dow. Children are also less likely to feel car sick
and more likely to fall asleep. Think fora moment-
how much attention do we pay to our driving when
our child falls off the seat, hangs out the winder*,
pulls our hair, or tries to open the door?. With our
children buckled up we can concentrate on our
driving without having to worry about their being
hurt. We will also be calmer and more relaxed, as
will our children, during the drive and when we ar-
rive at our destination.

Here are a few tips to help make your child's ride
in the car a safe and happy one and to keep you
using your restraint device.

1) Read the directions for proper use of the car
seat you have. Use it exactly as recommended, oi
your child will not be as safe as possible.

2) Putchildren in the back seat whenever possi-
ble. It is the safest place in your car.

3) Have everyone in the car buckled up. An
unrestrained child or adult can be thrown into other
passengers and cause serious or even fatal injuries.

4) Have a special toy that is used only in the car.
It provides more interest and a p“cial attitude con-
cerning the ride.

5) Make a special point of having a treat
together with your child for the times that the ride
has been particularly good. We all like rewards.

6) Be consistent. Parents need to start with the
first ride home from the hospital using a safety seat
and use it every ride. Make your child's ride in the
car a safe and happy one.

7) Use your child safety seat and your seat belts.
Encourage your friends to do the same. With tne
number of hours children spend in the car these
days and knowing that car accidents are tne
number one threat to a young child's life, it is a
good reason to use your child’s safety seat and gi%e
them the only crash protection they need for the
rest cf their life - immunize them against the
automobile accident!
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STATEMENT BEFORE
HOUSE STATE AFFAIRS COMMITTEE
HEARING ON HB 224
PRESENTED ON BEHALF OF STATE FARM INSURANCE COMPANY
AND ALLSTATE INSURANCE COMPANY

March 27, 1985

Madam Chairman, members of the State Affairs Committee, my name
is Michael Lessmeier. I am a lawyer from Juneau and am here on
behalf of Allstate Insurance Company and State Farm Insurance
Company to comment on the mandatory seatbelt usage law that has

been 1introduced.

Both State Farm and Allstate share the objectives of those who
are interested in highway safety, and for that reason we would
like to maximize che occupant restraint measures that are
currently available to Alaska ~citizens. House Bill 224, intro—

duced by Representative Miller, 1is a step in the right direction.

If it is strictly enforced, this law will save the lives and
reduce the injuries of many of those involved in automobile
accidents in Alaska. That is the intended effect of the law.

However, because of a recent Federal Department of Transportation
ruling this law may have several unintended effects. Our goal

here today is to urge this Committee to consider amendments to



House Bill 224 which would assure that the effect of this bill 1is
to save lives and reduce injuries and not to limit the totality
of those safety systems available to people 1in the entire United

States.

There are two types of passenger restraints that work together to
provide the maximum protection currently available. One is
manual- the passenger must remember to use it each time and to
choose to use it. The other is automatic- it -protects the
passenger regardless of selection and regardless of memory.
Examples of automatic restraints are airbags, automobile
seatbelts that are attached to the door, and cushioned interiors

that are energy absorbing.

In a July 1984 ruling, the Department of Transportation created
an unfortunate "either~or" proposition: EITHER states with two-
thirds of the U.S. population enact mandatory seatbelt usage laws
meeting certain criteria by April 1, 1989, OR all new cars must
have automatic restraints beginning September 1, 1989 following a

percentage phase in beginning September 1, 1986.

IT the sixteen most populous states enact mandatory seatbhelt
usage laws meeting the Department of Transportation®s criteria,

then the automatic restraint requirement will be killed. Thus,



the remaining thirty-four states and their more than 80 million
people could end up withneither a seatbelt law nor a federal

automatic restraint standard.

We Tfeel the effort to repeal the Department of Transportation
ruling is a serious setback for automotive safety. Seatbelt laws
may make a temporary dent in the statistics- approximately 45,000
killed and approximately 1.7 million injurred annually- but will
fall far short of the substantial reductions automatic restraints

would bring.

This Department of Transportation ruling creates additional

issues which must be dealt with when considering the adoption of

a mandatory seatbelt usage law. Because of this ruling, such a
law would havethe wunintended effect of counting as a vote
against another form of highway safety, that being passive
restraints. Because of this ruling, such a law could have the

unintended effect of changing the highway safety prospectives of
the other states. Furthermore, because of this ruling, such a
law may have the unintended effect of depriving many people of

any form of occupant protection.

To achieve the intended objective of reducing injuries and saving

lives, we suggest the addition of three provisions to the



proposed mandatory seatbelt legislation. First, a purpose
statement should be added which <clearly states the Alaska
seatbelt law was written to be compatible with federal safety
standards requiring automatic <crash protection, not as an
alternative to such protection. Second, a mitigation of damages
provision should be added permitting courts to consider the use
or non-use of seatbelts as an element in apportioning damages.
This will strengthen the law by assuring everyone that the
legislature believes seatbelt use is important and we believe
this provision to be a very effective enforcement mechanism. The
third suggested amendment is a sunset provision which states that
the mandatory seatbelt law shall <cease to be effective on
December 21, 1988 and that the Department of Motor Vehicles
shall, on or before December 31, 1987 submit a report to the
legislature on the degree of ~compliance in this state and its
impact on highway safety. Such a provision would in effect
provide for a sunset review of the law to determine the degree of
compliance and the laws impact on highway safety. If the law is
not being enforced and if it has no impact on safety it should be
allowed to sunset. This is another way of 1insuring that this
mandatory st atbelt law will not be counted by the Secretary of
Transportaticn for the purpose of rescinding the passive

restraint standard.



The required use of seatbelts may well save lives and reduce
injuries resulting from automobile accidents. However, we
believe passive restraints will provide additional, more effec—
tive protection to those who buckle up and without question such

restraints will provide the only protection for those who don"t.

By amending House Bill 224 as proposed we will have given our
best effort to assure that the only effect of this law will be to

improve highway safety.
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19 March 1985

Representative Mike Miller
House of Representatives
State Offices

Juneau, Alaska

Dear Representative Miller:

I was very pleased to see in the Anchorage Daily News, March 18th
that you have introduced a bill to require the use of seat belts
in automobiles. This bill is so clearly desirable in terms of
saving life, limb and tax payers money that at first glance it
seems everyone would embrace it wholeheartedly. Yet | know many
staunch conservatives bridle at this excessive government control
of their private actions. I agree wholeheartedly that seat belt
legislation falls in the same category as requiring cars to have
well functioning lights and brakes.

I am writing at this time to applaud your efforts and also to
offer any support 1 can. IT you would have any suggestions of
key opponents to this legislation to whom we could address a
letter campaign, 1°d be eager to rally support here in Anchorage.
As past president "of the local Medical Society | may be able to
stir up support from that charter also.

Thank you for your efforts on behalf of the safety of all Alaskans.
IT this legislation is successful, you will have a larger impact
on our state®"s health than any physician will have this year.

Sincerely yours,

MRH:cc



Original sponsor: M._M.Miller

IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 224 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to mandatory use of safety devices."

BE

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 28.05.095 is repealed and reenacted to read:

Sec. 28.05.095. USE OF SAFETY DEVICES REQUIRED. (a) Except as
provided 1in (¢) of this section, a person may not occupy a motor
vehicle while in operation unless restrained by a safety belt.

(b) Except as provided in (c) of this section, a driver may not
transport a child under the age of seven in a motor vehicle unless the
driver has provided and properly secured each child as described in
this subsection. If the child is less than four years of age, the
child shall be properly secured in a child safety device meeting the
standards of the United States Department of Transportation for a
child safety device for infants. IT the child is between four and six
years r age, the child shall be properly secured in a child safety
device approved for a child of that age and size by the United States
Department of Transportation or in a seatbelt, whichever 1is appropri—
ate for the particular child.

(c) Subsections (a) and (b) do not apply to

(1) passengers in a school bus or an emergency vehicle;

(2) a vehicle operator acting in the course of employment
delivering mail or newspapers from inside the vehicle to roadside mail
or newspaper boxes;

3) a person or class of persons exempted by regulation
under AS 28.05.096;

-1- CSHB 224 (Jud)



(4) a person required to be restrained by seatbelts under

(@) or (b) of this section if the motor vehicle is not equipped with

|| seatbelts; or
4 (5) a motor vehicle exempt under AS 28.10.011(11).
5 (d) A person may not remove a seatbelt from a vehicle solely to
Gl be exempted under (c)(3) of this section.
7 (e) Failure to comply with the requirements of this section may
ai not
81 j
y (1) be considered evidence of negligence;
lor 2) limrT the liability of an insurer; or

| (3) diminish a recovery for damages that arises out of the
Ej ownership, maintenance, or operation of a motor vehicle.

* Sec. 2. AS 28.0.1.096(a) 1is amended to read:
(a) The conmissioner of public safety may adopt regulations
exempt a person [CHILD] or a class of persons [CHILDREN] from the

requirements of AS 28.05.095 if the commissioner determines that the

7 use of a [CHILD] safety device is impractical because of physical or
S, medical conditions of the person or class of persons [CHILD],

d; * Sec. 3. AS 28.05.099 is amended to read;

201 Sec. 28.05.099. PENALTY. (a) A person convicted of a violation
- of AS 28.054095(a) , (b)), or (d [(c)] 1is guilty of an infraction and
22 iray be fined up to $15 and assessed demerit points as determined by
23 regulations of the department, notwithstanding the provisions of
2i . AS 28.15.231 (b).

25] (b) A person who violates AS 28.05.095(b) [AS 28.05.095(a)] by
-0l failing to provide a child safety device or seatbelt may provide a
21t peace officer, 1including a village safety officer, proof of purchase

]
or acquisition, and installation, of an approved child safety device

20; or seatbelt. If the proof is provided within 30 days after the
CSHB 224 (Jud) -2-



JUaska jitate ~"legislature

of "Representathitfs o v

House Judiciary Committee Stale Capitol

Juneau, Alaska 99811
(907) 465-4990

MEMORANDUM

April 30, 1985

T0: George Edwards, Counsel
Legal Services

FROM: Rep. Mike Miller
by Denise Zachary, A.A.
RE: CS HB 224 (Judiciary)
Amendment : Page 2, line 15; delete i ] , and insert

or class of persons.

House Judiciary Letter of Intent:

It is the policy of the state that enactment of this
mandatory automobile safety belt use law 1is intended
to be compatible with support for federal safety
standards requiring automatic crash protection and
should not be used in any manner to rescind federal

automatic crash system requirements for new cars.



N"laska jSiate ~“legislature
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House Judiciary Committee State Capitol

Juneau, Alaska 99811
(907) 465-4990

HB 224

Letter of Intent

It is the policy of the state that enactment
of this mandatory automobile safety belt use law 1is
intended to be compatible with support for federal
safety standards requiring automatic restraint
systems and should not be used 1in any manner to
rescind federal automatic restraint systenm

requirements for new cars.



I, the undersigned, an employee of the State of Alaska, do hereby certify

that the microfilm .mages on this microform are accurate reproductions

of the original records of the State of Alaska as accumulated during the

regular course of business, and that it is the established policy and practice

of this State to microfilm its records and to dispose of the original records

after microfilm reproductions have been made.
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Original sponsor: Clocksin

IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL #). 232 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to real estate <claims Dbased on
innocent misrepresentation; and claims against the
- real estate surety fund."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section "j. AS 08.88 1is amended by adding a new section to read:

Sec. 08.88.395. INNOCENT MISREPRESENTATION. A person licensed
under this chapter 1is not liable to another person for 1innocent mis—
representations of fact.

* Sec. 2. AS 08.88.460(a) is amended to read:

(a) A person seeking reimbursement for a loss suffered 1in a
transaction as a result of fraud, negligent or intentional misrepre—
sentation, deceit, or the conversion of trust funds on the part of a
real estate broker, associate real estate broker, or real estate
salesman licensed under this chapter shall make a claim to the commis—
sion for reimbursement on a form furnished by the commission. The
form shall be executed under penalty of perjury, and 1information
required to be supplied shall include the following:

(1) the name and address of the real estate broker, associ—
ate real estate broker, or real estate salesman;
(2) the amount of the alleged loss; .

(3) the date or period of time during which the alleged

loss occurred;

(4) the date upon which the alleged loss was discovered;
(5) the name and address of the claimant; or

-1- CSHB 232 (Jud)
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(6) the general statement of facts relative to the claim-
ant.
*Sec. 3. AS 08.88.460(d) 1is amended to read:

(d) A claimant under this section shall pay a filing fee of $25
[$250] to the commission at the time the claim is filed. The filing
fee shall be refunded only if

(¢H) the commission makes an award to the claimant from the
real estate surety fund; or
(2) [THE CLAIM IS DISMISSED UNDER (c) OF THIS SECTION; OR
31 the <claim 1is withdrawn by the claimant before the
commission holds a hearing on the claim.
*Sec. 4. AS 08.88.465(d) 1is amended to read:

(d) The claimant bears the burden of proof of establishing that
the claimant suffered losses 1in a transaction as a result of fraud,
negligent or intentional misrepresentation, deceit, or the conversion
of trust funds on the part of a real estate broker, associate real
estate broker, or real estate salesman and the extent of those losses,
All facts shall be established by a preponderance of the evidence.

*Sec. 5. AS 08.88.474 is amended to read:

Sec. 08.88.474. PAYMENT OF [SMALL CLAIMS] JUDGMENT. IfT a
[CLAIM ORIGINALLY FILED WITH THE COMMISSION IS DISMISSED AND IS HEARD
AS A SMALL CLAIMS ACTION UNDER AS 08.88.460(c) AND THE] claimant
prevails in a court [THE SMALL CLAIMS] action against a [THE] real
estate broker, associate real estate broker, or salesman, and the
action was based on conduct substantially similar to that set out 1in
AS. 08.88.460(a) , the commission shall make an award from the fund of
any outstanding portion of the [SMALL CLAIMS] judgment. The commis—
sion shall make the award after [ON] receipt of a copy of the final

judgment and an affidavit from the claimant stating that more than 30

CSHB 232(Jud) -2-
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days have elapsed since the judgment became final and that the broker,
associate broker, or salesman has not satisfied the judgment during
that time. After payment of a [SMALL CLAIMS] judgment the commission
is subrogated to the claimant®s rights 1in the judgment under AS 08.-
88.490.
* Sec. 6. Section 1 of this Act applies to causes of action arising on
or after the effective date of this Act.

e * Sec. 7. Sections 2 - 5 of this Act do not apply to a claim that a
real estate broker, associate real estate broker, or real estate salesman
has elected to remove to small claims court under AS 08.88.460(c) before
the effective date of this Act.

* Sec. 8. The commission shall refund $225 of the filing feepaid under
AS 08.88.460(d) to a claimant whose case is pendingon the effective date
of this Act.

* Sec. 9. AS 08.88.460(c) and 08.88.465(f) are repealed.

-3- CSHB 232(Jud)
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BILL ANALYSIS HB 232 Page 2 of 4

The two main effects of this bill are:

1. To -eliminate the filing fee as a deterrant to the filing of a

surety claim regardless of the" merits of the claim.

2. To broaden the grounds for payment of a surety claim to include
losses- due to; innocent and negligent acts by a licensee)»
gty X vV pr.
Prior-toT.the May 1984 Loken-Johnsoa-v .AEEC decision, there was no. filing
fee and -claims for innocent and negligent misrepresentation were*"being
paid. Prior to October 1984, there was no filing fee and the commission
was receiving about 200 claims per year and that number was probably on
the increase. Of the claims received, -about 302 were being awarded, 70%

were being denied.

Since October 2, 1984, the ~commission Fas received six claims, one of
which was submitted with an NSF check -for the Tfiling fee. None of these
has been heard yet, due to the backlog created when 200 claims per year
were being filed, therefore +there 1is no data on the percentage paid,

however, it is expected to be very high.

The decrease in the filing fee would probably result 1in 150-200 or more
additional claims per year being filed. It would be better to evaluate
filing fees for public injury claims in general and make them all the
same rather than the current system with nouniformity or conceptual

basis for fees.

The change in grounds for payment would result in an additional 20-50% of
these being eligible for payment. This would add up to between 40 and
100 consumers per year recovering an estimated average of $2,500 - 3,000
for innocent/negligent misrepresentations. Most of these could probably
recover, even now, through a small claims action. The commission would
have to hold three additional hearings for every additional claim paid

for innocent/misrepresentation.

The commission would require additional <clerical staff (two full-time
positions) as well as the potential of an additional full time hearing

examiner to carry out the at %We.
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The high race of dismissed claims 1in che pasc seems, in pare, from che
public not evaluating 1its cases before filing them. Why expend the

effort when the State will do it?

The interaction between grounds for payment of a claim and the fee for

filing a fee has generated some confusion.

The amount of the fee helps determine the degree of scrutiny a claimant
will engage £» prior to filing a claim. This translates into the ratio
of claims -id to claims denied. The 1ideal fee should discourage all

invalid claims but no valid claims.

If the willingness and ability of the consumer to file a claim is Co be
virtually unchecked by the fee there should be one or more additional

checks and balances incorporated into the process.

1. If the fee 1is reduced to $25.00, there should be provision for
initial administrative review and dismissal of claims with no
discernabie merit. Currently, all <claims must be granted a
hearing. Without the review it could add thousands of dollars

of cost with little or no added public benefit.

2. There should be a provision for the claimant to be charged back
the cost of a hearing which the <claim is found to be

fraudulently filed.

If innocent or negligent misrepresentations are included as grounds for
payment of a claim the provision of automatic suspension of a license
without further hearing should be modified, and not applicable 1in cases
of 1innocent misrepresentation. There 1is great concern by Jlicensees that
their licenses might be jeopardized by innocent errors. This is

definitely an area that needs to be safeguarded against.



HB 232 - Page 4 of 4

As Che Supreme Court pointed out 1in its decision, the impact of Bevins v.

Ballard on the surety fund i1f it is to pay on 1innocent misrepresentations

could be enormous. Thenature of Alaska soils, <climate and building
conditions makes it very difficult to knowand predict everything that
can happen to a property. For this reason, innocent misrepresentations

may occur at a higher rate than in other parts of the country.

This bill gives the licensee great exposure for damages resulting from
acts by others, acts of which the licensee has no knowledge and over
which, no control. This, in effect, makes the licensee the preferred
"target" when a contractor or other seller i3 at fault. The surety fund
provides protection when a seller 1is gone and the fund 1is the only place
to turn. The inexpensive access to the fund, however, also makes it the
preferred action to take even when the "guilty" party 1is available and
not a licensee. Making 1t weasier to "go after"” a licensee for an
innocent act than it s to go after, say, a contractor who knowingly

created the problem is manifestly unfair to the licensees.

0730E



ALASKA ASSOCIATION OF REALTORS-

3301 Denali Street, Suite 200 « Anchorage, Alaska 99503
Telephone 907-276-0655

REALTOR®

April 9, 1985

Honorable M. Mike Miller

Chairman House Judiciary Committee
Alaska State Legislature

Pouch VvV (MS 3100)

Juneau, Alaska 99811

Dear Representative Miller,

The Alaska Association of REALTORS testified before the House Laborand
Commerce Committee in opposition to H.B. 232.

Our position has not changed and we are not in favor of this Bill.ThisBill
would reverse compromise legislation which was passed last year. Last year"s
legislation only became effective October, 1984. This Bill would also reverse a
May, 1984 Supreme Court decision regarding innocent misrepresentation. We do not
feel that sufficient time has passed to evaluate the effect of those decisions.

As an Association, we feel strongly that the public is served by strict
application of the Alaska Statutes regarding licensure and examination enforcement.
We also believe that those licensees who are harming the public should be strictly,
severely and promptly dealt with.

On the matter of the $250 Surety Fund filing fee, we have felt and still feel
that this figure is perhaps too large.

As a part of an ongoing process, the industry, the Real Estate Commission and
the Administration, are making legislative and regulatory changes which will be
proposed this summer. Part of the suggested legislation will include the lowering
of the $250 Surety Fund filing fee.

This proposed legislation will be before you in 1986 for consideration and
refinement. For this reason, we feel passage of H.B. 232 is premature.

Sincerely,

1985 President

BLC/dd

REALTOR’ Is a registered mark which identities a professional in
real estate who subscribes to a strict Code ol Ethics as a member ol
the NATIONAL ASSOCIATION OF REALTORS’



MEMORANDUM

T0: All Members, House Labor and Commerce Committee
FROM: Roger Poppe, Committee Staff

DATE: March 14, 1985

SUbJECT: Overview, HB 232

On March 14 at 1:15 pm the House Labor and Commerce Committee met
in Room 102 of the Capitol Building on HB 232 by Clocksin: Relating to
the Real Estate Surety Fund:

Last session, there were bills in the House and the Senate dealing
with this issue: HB 705 and SB 537, which were introduced 1in the
separate houses by the respective Labor and Commerce Committees. HB 705
with numerous amendments, became law as Chapter 150 SLA 1984 (see your
file).

The HB 232 before the Committee is an attempt to make some further
adjustments in that legislation from last year, and sponsor Clocksin
has both a sectional analysis and a succinct overview that cover the
issues succinctly (see file - Memo from Clocksin to Navarre March 4,
85).

Also included in your file is some of the written testimony from
last year on HB 705 in either House Labor and Commerce Committee
Hearings or else the related Real Estate Commission Hearings; many of
the points covered in this bill are raised as issues and concerns by
various parties in testimony last year.

James McGowan, head of the Real Estate Commission, will be
testifying on this bill from the Anchorage LIO. Additionally, several
representatives of the real estate industry in Anchorage and Juneau
are expected to testify in opposition to the legislation. The Committee
may also wish to refer to some comments by W, Richard Fossey to real
estate clients, in which he points out several ways in which last year X
legislation is not advantageous to the real estate industry.



MEMORANDUM

TO: Representative Mike Navarre DATE: March 4, 1985

FROM: Representative Don Clocksin SUBJECT: HB 232 - Real
Estate Surety Fund

This memo 1is to request action on HB 232 relating to the Real Estate
Surety Fund.

The Fund 1is established in AS 08.88.450 - .500 to provide a source of
funds to reimburse consumers who have been "taken" by real estate
licensees. Prior to 1984, the Fund consisted of fees paid by real

estate licensees.

Last year the Legislature, over my objection, 1) imposed a $250 fee
before consumers could file a complaint; and 2) allowed a real estate
licensees to force the consumer to file a lawsuit rather thar. an
administrative proceeding; and 3) equalized licensee fees. Chapter 150,
SLA 1984 (copy attached).

The result has been a larger than necessary fund, the reduction of fees
of real estate brokers, and the discouragement of consumer complaints.
As of last month, only four complaints had been filed since October,
1984, when the new law went into effect! Broker fees dropped from $125
to $80 and the Fund contained over $630,000 - $130,000 over the
statutory maximum.

In addition, 1in 1984 the Alaska Supreme Ccurt ruled that a consumer
could not recover from the Real Estate Surety Fund for innocent
misrepresentations. State of Alaska v. Johnston, 682 P.2d 383 (Alaska
1984). (copy attached).

House Bill 232 seeks to reverse portions of the legislation from last
year and correct the unfairness to consumers caused by the Johnston
decision.

Sections one and three of the bill would expand the law to allow
recovery from the fund for innocent and negligent misrepresentation.

Section two of the bill reduces the filing fee from $250 to $25.

Section four allows a consumer who obtains a court judgment against a
real estate licensee to collect that judgment from the Fund. Current
law only allows that remedy for small claims court actions which the
real estate licensee forced the consumer to file. \



Representative Mike Navarre
Page Two
March 4, 1985

Section five leaves unchanged those court cases already removed under
last year®"s law.

Section six provides for a refund of the excess filing fee in pending
cases.

Section seven repeals the provision forcing a consumer into court -
.460(c) - and a conforming section - _465 (f).

Thank you for your attention to this bill.
DC:blg
Attachments: - Chapter 150, SLA 1984

- State v. Johnston
- Memo from J. Ellis



MEMORANDUM
TO: Representative Don Clocksin DATE: February 22, 1985

FROM: J. Ellis SUBJECT: Answers to your
questions regarding the
Real Estate Surety Fund

I spoke with Jim McGowan, ExecutiTe Director of the Real Estate
Commission and he answered the following questions:

1. Why was salesman fe ($40) repealed last year? It wasn 7.
Salesmen paid $40 while brokers paid $125. The Commission saw no
acf arial basis for different fees. They look at annual expenses
and divided them bythe number of licenses issued to determine and
set a standard fee of $80 for everyone. Fees were equalized. They
believe this will greatly reduce administrative overhead.

2. How many surety fund complaints have been filed since October 1,
1984? Four.
3. Is the fund sound? "Yes, incredibly sound".

How much 1is in it? $630,000 as of October "84, $130,000 over the
Caps.

What is the revenue each year? Approximately $240,00, with
approximately 1,000 new licensees per year.

What claims are pending against the fund and what is the backlog?
Nov. 1: 200-300 <case backlog. The Commission hired 2 half-time
hearing officers to work on the backlog.

Approximately 1000 claims remain and are affected by the Supreme
Court decision.

$100 - 150,000 in claims to be pail.
4. What is time taken to process claims?

- the average time widely varies.

- in the past; 1 to 2 years.

- currently, 6-7 months - as quickly as they can get people
together and process the paper.

- their goal is 4 months from receipt to hearing.

JE:blg



Chapter 150

AN ACT

Relating to the real estate surety fund.

* Section 1. AS 08.88.071(b) 1Is repealed and reenacted to read:

(b) When an award la mad*5 from the real rotate surety fund under

this chapter In reimbursement of losses suffered by a claimant as a

rebult of fraud, misrepresentation, deceit, or conversion of trust

funds on the part of a licensed broker, associate broker, or sulesman,

the commission may conaider tne hearing on the claim to be a hearing

on the suspension of the license of the broker, associate broker, or

salesman, and may suspend the license of the broker, associate broker,

or salesman. A suspension ordered under this subsection shall be

lifted If the commission and the broker, associate broker, or salesman

reach an agreement with the commission on terms and conditions for the

repayment to the real estate surety fund of the money awarded to the

claimant and the coats of hearing the claim under AS 08.88.465. The

suspension shall be rclmposcd |If the broker, associate broker, or

salesman violates the terms of a repayment agreement entered into

under this subsection.
* Sec. 2. AS 08.88.450 Is amended to rend:

Sec. 08.88.450. REAL ESTATE SURETY FUND. The real estate surety

fund is established (THERE 1S CREATED A SPECIAL ACCOUNT) In the gener—

al fund (KNOWN AS THE REAL ESTATE SURETY FUND] to carry out the pur—

poses of AS 08.88.450 - 08.88.500. The fund Is (SHALL BE] composed of

payments made by licensed real estate brokers and salesmen under

-1- SCS CSHB 705(L6C) am S



Chapter 1Do

AS 08.88.455 and filing fees retained In accordance with nS 08.88.U1 claims action in the appropriate ntate court.
The Imid may oot exceed S500.000 and amount- In the fund in cxce«* i* (()) A claimant under this section shall pay a fil
57vVJ,UIn) nay be appropriated for real es" ,tc educational purposn * tothe cotmnlsslon at the time the claim is filed. Tb
provided tn AS 08.8b.091. ehall be refunded only If
* Sec, 3. AS 08.88.455(a) in amended to read: M) the commission makes an award to the clalr
(a) A licensed real estate broker® |OU|] associate broker, g real eatate surety fund;
salesman when obtaining or renewing a real estate license, in IliaW (2) the claim is dismissed under (c) of this sci
obtaining a corporate surety bond, shall pay co the cosmlsiloob (3) the claim is withdrawn by the claimant
addition co the license fee, a surety fund (BOND) fee not to eiCMi ceiaolsslon holds a hearing on the claim.
s125 i, AND A LICENSED SALESMAN, WHEN OBTAINING OR RENEWING A LICU3 *Sec. 5. AS 08.88.465 is amended by adding a new subsectii
IN LIEU OF OBTAINING A CORPORATE SUKETY BOND, SHALL PAY TO THE COWU (f) Tne provisions of thissection do not apply to
SION IN ADDITION TO THE LICENSE FEE. A BOND FEE NOT TO EXCEED JU. is dismissed under AS 08.86.460(c),
After the fund reaches $.150,000 the commission shall by reguUM* e Sec. 6. AS 08.H8 1is amended by adding a new aectlon to re
adlust the surety fund (BOND) fees so thac, taking into account if!) Sec. 08.88.474. PAYMENT OF SMALL CLAIMS JUDGMENT,
cipated expenditures for claims against Che fund and real eitiii originally filed with the conraisslon Is dismissed and If
educational purposes, the fund la maintained at a level not leu (M mnall claims action under AS 08.88.460(c) and the claimant
$750,000. the small claims action against the real estate broker, as
* Sec. 4. AS 08.88.460 is amended by adding new subsections to reid- eitate broker, or salesman, the comslssion shall make an
©) Within seven days after receipt of notice of a clsin the fund of any outstanding portion of the small clains
(b) of this section the rcul estate broker, associate real eitca receipt of a copy of the final judgment and an affldav
broker, or real estate salesman against whom the claim 1is midi claimant stating that more than 30 days have elapsed sine

elect to defend che claim as a small claims action in district {f*« l oent became final and that the broker, associate broker,

under District Court Civil Rules R - 22. if the claim does not ikm* has not satisfied the judgment during that time. After p
the small claims Jurisdictional limit. An election to defend < r'.ta icnll claims Judgment the commission is subrogated to the
in dlsrrlct court under the small claims rules may not be revckil H rights in the judgment under AS 08.88.490.

the broker, associate broker, or salesman without the consent c( t»
claimant. Upon receipt of a valid written election under thl« «uti»*
tion the commission shall dismiss the claim filed with the cornin®,*
and notify the claimant that the claim mist he brought as a inti

CSHB 705(L&C) am S -2



M2 Alaska

.the other elements of a fraudulent misrep-
resentation claim have been demonstrated.

One additional aspect of Bubbel’s misrep-
resentation claim requires discussion: Bub-
bel contends that Wien misrepresent’d its
legal capacity to hire him as a permanent
employee,n Specifically, Bubhel argues
that because Wien had the benefit of house
counsel and outside attorneys, Wien knew
that it had a unilateral right under the
(tailway Labor Act, and under federal
cases, to renege on its promised "perman-
ency" of employment. Bubhel reasons that
in so far as Wien did not apprise him of
that limitation on his permanent status,
Wien misrepresented the permanency of
his position.

liubhel's argument on this theory is a
narrow one: lie does not dispute that when
it hired him, Wien had the legal capacity to
hire permanent replacement employees. 1
Bubhel concedes that Wien was not legally
obliged to accept the settlement agreement
proposed by the Presidential Emergency
Board. Wien could have rejected the pro-
posed settlement, defied the strikers, and
continued to operate with its replacement
pilots. Instead, Wien voluntarily chose to
accept the settlement and furlough its re-
placement employees. This branch of Bub-
bol's misrepresentation theory, then, turns
solely on Wien's failure to inform its "per-

10. Frit example, flubbel argues that

There can he little doubt that if Wien had
explained m liiilibel al the time of his c>tploy-
mem hire that the employment was “perma-
nent," but that Wien bad "the unilateral right
at anﬁ/ linir In settle the soike with ALI'A:
that the terms of the settlement may very well
affect Hublicl's continued ‘cnt—Hub-
bel would not have believed the employment
was "permanent.” Wien bad an obliga-
tion to advise and inform Mr. Ihilibel that lie
was not a "permanent” employee. .

11, Following an economic sltike "the employer
mas hire permanent replacements whom it
need not disrltaige cscn if the strikers offer to
relurn to wotk unconditionally." Belknap v.
Hale. — US. .- 103 S.Ct 3172. 3174, 77
I lid 2d 798, 803 (U<83).

In contrast, an employer hiring u'placcil'cnt
employees dmmg an unfair labor practice sltike
governed by the NI RA may lack the legal capac-
ity to oiler permanent employment to such re-

ht=2 1Al IH1 Khl"UKI hit. 2it JshKlh.W

manent" replacement employees that Wien
could voluntarily settle the strike and thus
use the collective bargaining agreement
reached to override inconsistent individual
employment contracts.

This court has not previously considered
the question of whether a claim for relief
may arise from a misrepresentation of law.
Traditionally, courts have refused to recog-
nize such representations as tortious, bas-
ing their conclusion upon the principle that
“ignorance of the law is no excuse."t
However, several recent decisions have
hehl that this rule should be relaxed in
appropriate circumstances, as for example,
when

the person making the misrepresentation

"has superior means of information, pro-

fesses a knowledge of the law, and there-

by obtains an unconscionable advantage
of another who is ignorant and has not
been in a situation to become informed."

Ford Motor Credit Co. v. Milburn, <
F.2d H»2 895 (10th Cir.1980), quoting
White v. Harrigan, 77 Okl. 123, 186 P. 221,
syl. 1 (1019). Accord, White v. Muleanin,
575 S.W.2d 184, 192 (Mo0.1978) (cn banc):
Nesbitt v. Home Federal Savings « Lon»
Ass'u, 440 P.2d 738. 743 (Okl.1968); sir
also National Conversion Corp. e. Cedar
Building Corp., 23 N.Y.2d 621, 298 N Y.
S.2d 499, 216 N.E.2d 351 (1969).

glacements. ld, — U.S. . -—— 103 SCt
172, 3174, 77 |..Fd.2d 70S, 803; NI.HB e. Inter
ifatiiniiil [nil Liney, 400 U.S. 48, 93 S.Ct. 74, 34
I.F.d.2d 201 (19723/. In such circumstances, the
employer's representation of its capacity «i line
permanent replacements neglit well be false
and thus actionable.

12. See. e.g, Hamming e. \InrpliY, 83 Ill.App.3d
1130, 39 1ll.Dcc. 435, 404 N.i2d 1026 <I980>
where the court refused to impose liability r<r
misrepresentation upon a dcfcndant-vend.ir ol
real estate who affirmatively assured a Ei. mtiff
purchaser that a contemplated use of the prop
city was permitted under the existing zining
nidinance. The Hamming conrl reasoned that

(glencrnlly, one is not entitled to rcl> upon a
representation of law as both parlies are pic-
sumed to be equally capable of knowing and
interpreting the law ... We conclude plain-
tiff was rbarged with knowledge of the per-
mine | uses ol ibis properly under applicable
zoning otdtnances
404 N.F..2) 1026 al 1030.

OL/itil Ulrfili LOH/IT VWU I« V «*«/*eoeeeee/sy* u
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Recognizing the importance of the ques-
tion, and the limited treatment it received
in the briefing of this case, we decline to
adopt a Hat rule that misrepresentations of
law are not actionable in this state. In-
stead, we hold, on the basis of this record,
only that Wien did not misrepresent its
hiring capacity.

(10,11]
point is the character of the alleged misrep-
resentation. Wien did not tell Huhbel any-
thing false, it merely failed to inform him
of the legal consequences of something
which might happen (i.e.: that Wien could
possibly settle the ALPA strike).11 There
is no evidence in the record suggesting that
Wien anticipated such a settlement with
the striking pilots at the time it hired Btib-
bel. On the contrary, the recnrtl reflects
Wien's intention to keep the replacement
pilots in their jobs even after the strike
ended. Moreover, as the holding in Belk-
nap reflects, Wien's right to voluntarily
breach its individual employment contracts
was not absolute: the subsequent collective
bargaining agreement does not relieve
Wien of liability for breach a' inconsistent
individual contracts. In such circumstanc-
es, the appropriate remedy for Wien's
breach of its commitment to keep the re-
placements is a suit for breach of contract,
rather than for misrepresentation of
Wien's capacity to enter into such con-
tracts."

Thus, we affirm the superior court’s
ITrant of a directed verdict against Bubhel
on his misrepresentation claims.

For the reasons set forth above, the

A"judgment of the superior court is ItE-

VERSED and this case is itEMANDED for
further proceedings consistent with this

ivopinion.
J

4 It If afailure lo warn a parly of the possibility
°f » voluntary breach constitutes an actionahle
""s'representation, then alt conlracls would in-

if,, volve misrepresentations.

. recodnizc that the Supreme Court's opin-
Ion in Belknap v. Hale, supra, contains language
digesting that an_action for misrepresentation
>might be apprognate in_factual circumstances
S JRmilar lo tho before this court. However, the
«Supreme Com, in Bclkrap held only that fetter-

Central to our decision on this

STATE of Alaska, REAL ESTATE
COMMISSION, Appellant, ’

V.

Myrna JOHNSTON and Eva
Loken, Appellees.

No. 7826.
Supreme Court of Alaska.

May 4, 1984.

Purchasers of real estate who had
sciuded earnest money agreement fi
claim with Real Estate Commission for
imbursement of earnest money from R
Estate Surety Fund, alleging that brok’
had misrepresented boundaries of proper
The hearing officer concluded that broke
misrepresentation was innocent, hut tl
Fttntl provided recovery for such misrep
sentations anil recommended that Fund
imburse purchasers' deposit. Conimiss
adopted decision and awarded dept)
amount, and brokers appealed. The Su
rior Court, Third Judicial District, Anrh
age, Milton Souter, J,, reversed award, a
Commission appealed. The Supreme Cot
held that Real Estate Surety Fund does t
provide reimbursement to claimants for
nocent misrepresentations made by on
hers of real estate profession.

Affirmed.

I. Brokers <t=4

Real Estate Surety Fund does not |
vide reimbursement to claimants for in

al labor law docs not preclude “otherwise
tionablc" misrepresentation suits. — U.S. -

.03 S.Ct. 3172 at 3178, 77 L.F.d.2d 79
808. The Court recognized dial state law tit
mines whether an action for mhueprescnlai
will lie in any particular case. Id. We t
elude dial our decision on Hublicl's mistci
sentalion claim is consistent with the holdin,
Belknap.



rrnt misrtgircsonlaltons made by members
of real estate profession. AS (18.88.4.n0-
OH MMaim [IH.HK .[i:n.

2. Appeal and Error ©=>812(8)

Applicable standard of review of supe-
rior court's decision construing statute is
one of independent judgment

1. Statutes ©=>133

If legislative intent or general meaning
of statute is not rlenr, meaning of doubtful
words may be determined by reference to
their association with other associated
words and phrases.

I. Brokers ©=l

"Misrepresentation” as employed in
statute allowing recovery from Real Estate
Surety Fund for losses suffered as result
of fraud, misrepresentation, deceit, or con-
version of trust funds on part of real estate
broker d0es not include innocent misrepre-
sentation. AS (18.88. Ifillla. It).

Sri- ﬁublipation Wools arid Phrases
lor other judicial construct,.ns and
dclioilioos.

Richard 1). Muukmait, Asst. Ally, fieri.,
Aw lineage, Norman (. finrsurli, Atty.
(ion , .human, for appellant.

W. Richard Fnssey, Bankston & McCol-
lum. Anchorage, ami Peggy Alayne Rn-
stmi, Anchorage, for appellees.

Imwis (Jordon, Raily & Mason, Anchor-
age, for Alaska Ass'n of Realtors, amicus
curiae.

Before BURKE. and RABINOW-
117,. ’'OMPTON and MOORE, 11

OPINION
PER (MIRIAM.

This appeal presents a first impression
question as lo the scope and applicability of
Alaska's Real Estate Surely Fund,1 The
issue raised is one of statutory construc-
tion, namely, whether the Real Estate
Surety Fund provides recovery to claimants
who, in the context of real estate transac-

. ASHHI4A4S09XM

tions, suffer fosse? di. to innocent misrep-
resentations on..!- by ,cal estate brokers or
agents.

[. FACTS

Newly arrived in Alaska the Mulhollantls
sought to purchase a home and contacted
Eva I/)ken, a sales person with Area Real-
tors. In August of 1981, Loken showed
the Mulhollands I-arry Gross' home located
near Eagle River. The following day the
Mulhollands made an offer on the house to
which the owner counter-offered. On Au-
gust 10, 1981, the parties entered into an
earnest money agreement and the Mulhol-
lands tendered one thousand dollars in ear-
nest money lo Imken.

Subsequent to the initial earnest money
agreement the Mulhollands contemplated
rescinding on the purchase agreement anil
signing an earnest money agreement on
another home; they were distraught over
what they perceived as apparent misrepre-
sentations made by Loken concerning mid-
winter sunlight and driveway accessibility.
Eventually, after discussions with Loken
and Myrna Johnston, an associate broker
with Area Realtors, the Mulhollantls decid-
ed to go through with the deal and they
signed an extension to the earnest money
agreement.

On October 11, 1981, the Mulhollantls
were asked to accept an "as-built” survey
of the properly; however, because the sur-
vey failed to depict the driveway the Mill-
hollands refused to sign or accept the sur-
vey. Johnston ordered an updated survey.
The updated survey revealed that the drive-
way encroached upon neighboring land to
the extent of ten feel by thirty feet.

Having contacted the seller, Larry Gross,
to discuss alternative solutions to the en-
croachment problem, Johnston informed
Loken, who in turn contacted the Mtillud-
lands. During the phone conversation be-
tween liOken and the Mulhollands .t meet-
ing was arranged for October 23, 1981—
tiie tlay the earnest money agreement ex-
pired.

ClI*e=6X1P.2133] (Alaikt UMI

At the October 23rd meeting between the
Mulhollands and Johnston, the Mulhollands
terminated the transaction ami signed a
recission agreement which provided that
the earnest money would be returned.
Johnston, however, on the advice of Area
Realtors’ attorney, never executed the re-
cission agreement; the Area Realtors' at-
torney felt that the encroachment was a
curable defect which did not render title to
the property unmarketable.

In December 1981, the Mulhollands filed
a claim with the Real Estate Commission
for the reimbursement of their earnest
money deposit. Thereafter, U Real Estate
Commission hearing examiner conducted a
hearing on the Mulhollanus' reimbursement
claim. The hearing examiner concluded
that Loken and Johnston had innocently
misrepresented the boundaries of the Gross
property, The misrepresentation of fact,
according to the hearing officer's finding,
"consisted of the implied assertion that the
driveway was included in the boundaries of
the Gross property." Concluding that the
Real Estate Surety Fund provided recovery
for innocent misrepresentations of this na-
ture the hearing officer recommended that
the Fund reimburse the Mulhollantls' ear-
nest money deposit.

The Real Estate Commission adopted the
recommended decision anti awarded the
Mulhollands the equivalent of their earnest
money deposit. The Commission's decision
was then appealed to the superior court.

2. The full text of AS 08.88.460(a) and (b) reads
as follows:

(a) A person seeking reimbursement for a

loss suffered in a transaction as a result of
fraud, misrepresentation, deceit, or the con-
version of trust funds on the part of a real
estate broker, associate real estate broker, or
rent estate salesman licensed under litis chap-
ter shall make a claim to the commission for
reimbursement on a form lurnisbcd by the
commission. The form shall be executed un-
der penalty of perjury, and information re-
quired to lie supplied shall include the follow-

ing:

?1) the name and address of the real estate
broker, associate real estate broker, or real
estate salesman:

2) the amount of the alleged luss;

3) the date nr period of lime during which
the alleged loss occurred;

The superior court reversed the award,
holding that the Surety Fund did not pro
vide recovery for innocent misrepresenta-
tion. The State of Alaska Real listale
Commission now brings this appeal.

II. THE REAL ESTATE SURETY FUND
DOES NOT PROVIDE REIMBURSE-
MENT TO CLAIMANTS FOR INNO-
CENT MISREPRESENTATIONS
MADE BY MEMBERS OF THE
REAL ESTATE PROFESSION.

[11 As indicated at the outset, the prin-
cipal issue presented in this appeal is
whether the Real Estate Surety Fund is
obligated to reimburse claimants for inno-
cent misrepresentations made by members
of the real estate profession. In relevant
part AS 08.88.400(a) provides as follows:

Claim for payment, (a) A person seek-

ing reimbursement for a loss suffered in

a transaction as a result of fraud, mis-

representation, deceit, or the conversion

of trust funds on the part of a real estate
broker .., shall make a claim to the

commission for reimbursement 2

The superior court concluded that "mis-
representation™ as used in AS 08.88.400(a)
was intended to encompass only intentional
wrongdoing, not innocent or negligent
wrongdoing. More particularly the super!
or court reasoned as follows;

I think the term misconduct as used in
Section (b) of the statute implies inten-

(4) the date upon which the alleged loss
was discovered;

(5) the name and address of the claimant;
or gsic?) .
(0) the general statement of facts relative to

tit; claimant.

A copy of a claim filed with the con
mission under (a) of this section sliall be sent
to the real estate broker, associate real estate
broker, or real estate salesman alleged lo have
committed the misconduct resulting in losses,
as well rs a real estate broker emploYing an
associate real estate broker or real estate
salesman alleged to have committed the con-
duct resulting in losses, at least 20 days befiuc
any hearing held on the claim by the commis-
sion.



/IKG Alaska

tional-lype wrongdoing, mil negligent lIr
innocent wrongdoing. Ami | think thr
statute's use of the phrase fraud, deceit,
misrepresentation nr conversion, particu-
larly with the term misrepresentation
coming sandwiched between fraud and
deceit anil coming as it does amidst a
group of intentional-type wrongdoings,
coupled with the presence of the word
misconduct in subsection (b), all indicate
that the proper construction of this stat-
ute lies in construing it as including
among its terms only intentional-type
wrongdoing, not innocent or negligent
but nonreckless wrongdoing. And |
think that that's squarely in line with the
comments of the chairman of the com-
merce committee. Furthermore, it
seems to me that with a real estate fund
limited by law to only S500,000.00, if
we're going to open the flood gates to
innocent and negligent misrepresentation
claims being made against this fund,
there very likely soon wouldn't be any
fund to collect for dishonest-type actions
on the part of the real estate profession,
So I'm going to reverse the real estate
commission and award judgment in this
case in favor of the appellants.

12) In our view, the superior court cor-
rectly analyzed the question, anil thus we
affirm the superior court's construction of
as 08.88.460*

I'rior tn the establishment of the Real
Estate Surety Fund in 1974, real estate
brokers were required to obtain a real es-
tate bond. This corporate bond was made
payable to the state and was breached if
the licensee injured another by a wrongful
art or default in the conduct of the busi-
ness for which the license was issued. In
1974 the legislature rreated the Real Es-
tate Surety Fund. AS 41i.85.010. [§ 1 Ch.
149 SLA 1974] As originally enacted the
Real Estate Surety Fund functioned sitni-

3. rtic applicable sland.ird of review here is one
of independent judgment. Mien Air Alaska, Inc.
qlggg)pl of Revenue, 647 P.2d 1087. 1090 (Alaska

4. In Slate v. Alet. 646 I'.2d 203, 209 n. 4 (Alaska
1982), we held that tin- plainer the statute's
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larly to the surety bond requirement, lo
relevant part the Surety Fund Act provided
that a licensed real estate broker when
obtaining or receiving a real estate license,
in lieu of obtaining a corporate surety
bond, had to pay a bond fee to the commis-
sioner. [AS 45.85.020(a)] Recovery from
the newly established surety fund was con-
ditioned upon the claimant first obtaining
"a final judgment in a court against a real
estate broker ....” If judgment was not
satisfied within thirty days from the court
order, the claimant couid apply for a post-
judgment order directing payment out of
the Real Estate Surety Fund.

In 1980 the Real Estate Surely Fund Act
was amended, providing for a simpler re-
covery process. [AS 08.88.450-.5U0] The
1980 amendment obviated the requirement
that the claimant first obtain a civil judg-
ment before filing a claim for reimburse-
ment; instead, the Real Estate Commission
was remolded to function in a quasi-judicial
role, adjudicating the ir>rits of Surety
Fund claims in administrative hearings.
[8k 84-:If. Ch. 167 SLA 1980] Procedures
governing the Real Estate Commission's
administration of Surety Fund claims are
provided for in 12 AAC G4.280-.330.

(31 As the superior court correctly em-
phasized, nothing in the historical develop-
ment of the Real Estate Surety Fund di-
rectly indicates legislative intent as to the
scope of the Fund’s coverage. Given this
background, we think a textual analysis of
AS 08.88.4lil) is controlling.1 The apposi-
tion of the term "misrepresentation” to the
terms “"fraud," “"deceit," and "conversion"
persuades us that misrepresentation should
he limited to only wrongful misrepresenta-
tions. A widely applied tenet of statutory
interpretation is that if "the legislative in-
tent or general meaning of a statute is not
clear, the meaning of doubtful words may
be determined by reference to their associa-

language, die more convincing contrary legisla-
tive history must be. See also City o/ Homer »m
Gangl. 650 P.2d 396. 400 n. 4 (Alaska 1982); sec
gen. North Slope Uorongh tv Suhio Petroleum
Corp.. 585 P.2d 534. 540 (Alaska 1978) (where
we first adopted this sliding scale approach).

STATE, REAL ESTATE COM’N V. JOHNSTON Alaska
Cite ++ 64] F.JA 3%) (AL.V. 19M)

tion with other associated words and phras-
es." 2A C. Sands, Sutherland Statutory
Construction, § 47.16 at Idl (4th etl. 1973);
in accord: United States p. Unynor, 302
U.S. 540, 58 S.Ct. 353. 82 L.Etl. 413 (1938);
State p. Taylor, 49 Hawaii 624, 425 P.2d
1014, 1021 (1967); Heattman v, Giles, 13
Utah 2d 368, 374 P.2d 839, 840 (19621. Sim-
ilarly: Matter of Hutchinson's Estate, till
P.2d 1074, 1075 (Alaska 1977) (all sections
are to be construed together so that all
have meaning and no section conflicts with
another); City of Anchorctje v. Senvertius,
539 P.2d 1169, 1174 (Alaska 1975) (each
part of a statute should he construetl with
every other part or section so as to produce
a harmonious whole),

[4] In short, we hold that innocent mis-
representations are not within the ambit of

5. Wec diink it appropriate to further note that
when the Surely Pund was first established in
1974 and amended in 1980, Alaska did nut rec-
ognize a cause of action for innocent misrepre-
sentation. In Devins r. Diillartl, 655 P.2d 757
(Alaska 1982), this court first recognized a cause
of action against a real estate broker for inno-
cent misrepresentation.

the term "misrepresentation™ us tint
is employed in AS 08.88.460(a). In
ing this conclusion we have cnrefull
sidered each of the state's argument
taining to legislative history, policy t
eralions, and textual analysis and
found none of them persuasive.* Th
affirm the superior court's construct
AS 08.88.460(a) and (b).s

AFFIRMED,

MATTHEWS, J., not participating.

6. The amicus has attempted lo raise the
tion of whether on this record any in
misrepresentation was made. In die prnc
context nf this case this issue is not pi
hefore us and thus will not he addressed



ojjter element* of a fraudulent miarep-
entation claim have been demonstrated.

)ne additional aspect of Bubbel’s miarep-
entation claim requires discussion: Bub-
contends that Wien misrepresented its
al capacity to hire him as a permanent
ployee." Specifically, Bubbel argues
t because Wien had the benefit of house
msel and outside attorneys, Wien knew
t it had a unilateral right under the
lway Labor Act, and under federal
es, to renege on its promised "perman-
y" of employment. Bubbel reasons thnt
so far as Wien did not npprise him of
t limitation on his permanent status,
m misrepresented the permanency of
position.

lubbel's argument on this theory is a
row one: he does not dispute that when
ired him, Wien had the legal capacity to
» permanent replacement employees."
bbel concedes that Wien was not legally
iged to accept the settlement agreement
posed by the Presidential Emergency
ird. Wien could have rejected the pro-
eri settlement, defied the strikers, and
tinued to operate with its replacement
its. Instead, Wien voluntarily chose to
ept the settlement and furlough its re-
cement employees. This branch of Bub-
's misrepresentation theory, then, turns
ely on Wien's failure to inform its "per-

For example, Bubbel argues that

There can be little doubl that If Wien had
explained to Bubbel al the time of his employ-
ment hire that the employment was "perma-
nent," but that Wien had the unilateral right
at any lime to settle the strike with ALPA;
that the terms of the settlement may very well
affect Bubbel's continued employment—Bub-
bel would not have believed the employment
was "permanent." ... Wien had an obliga-
tion to advise and Inform Mr. Bubbel that he
wat not a "permanent” employee....

Following an economic strike "(he employer
lay hire permanent replacements whom It
eed not discharge even if the strikers offe" o
eturn to work unconditionally." Belknat v.
hie, — US. -, 103 S.Ct. 3172, 3174, 77
FxUd 798, 803 (1983).

In contrast, an employer hiring replacement
mployeei during an unfair labor practice strike
overned by the NLRA may lack the legal capac-
ly lo offer permanent employment to such re-

manent" replacement employees that Wien
could voluntarily settle the strike and thus
use the collective bargaining agreement
reached to override inconsistent individual
employment contracts.

This court has not previously considered
the question of whether a claim for relief
may arise from a misrepresentation of law.
Traditionally, courts have refused to recog-
nize such representations as tortious, bas-
ing their conclusion upon the principle that
"ignorance of the law is no excuse.""
However, several recent decisions have
held that this rule should be relaxed in
appropriate circumstances, as for example,
when.

the person making the misrepresentation

"has superior means of information, pro-

fesses a knowledge of the law, and there-

by obtains an unconscionable advantage
of another who is ignorant and has not
been in a situation to become informed.”

Ford Motor Credit Co. v. Milbum, 615
F.2d 892, 895 (10th Cir.1980), quoting
White v. Harrigan, 77 Okl. 123,186 P. 224,
syl. 1 (1919). Accord, White v. Mulvania,
575 S.W.2d 184, 192 (Mo0.1978) (en banc);
Nesbitt v. Home Federal Savings & Loan
Ass'n, 440 P.2d 738, 743 (Okl.1968); set
also National Conversion Corp. p. Cedar
Building Corp., 23 N.Y.2d 621, 298 N.Y.
S.2d 499, 246 N.E.2d 351 (1969).

placements. Id, — U.S, -~ , 103 S.Ct.
3172, 3174, 77 L.Ed.2d 798. 803; NLRB v. Inter-
national Van Lines, 409 U.S. 48, 93 S.Ct. 74, 34
L.Ed.2d 201 (1972). In such circumstances, the
employer's representation of its capacity to hire
permanent replacements might well be false
and thus actionable.

12, See, e.g., Hamming v. Murphy, 83 Ill.App.3d
1130, 39 ll.Dec. 435, 404 N.E.Zd 1026 (1980).
where the court refused to Impose liability f°r
misrepresentation upon a dcfendant-vendor of
real estate who affirmatively assured a Elamtm-
purchaser that a contemplated use of the prop-
erly was permitted under the exiting zoning
ordinance. The Hamming court icasoncd that
[generally, one is not entitled to rely upon a
representation of law as both parlies are pre-
sumed to be equally capable of knowing and
interpreting the law— ~ We conclude plain-
tiff was charged with knowledge of the per-
mitted uses of this property under applicable
zoning ordinances ....

404 N.E.2d 1026 at 1030.



mSTTTE, HEAL ESTATE LUM n ¢t JUHASIUN

KvaJTRa

CltaaaUIFJdM I (AUaka IH4)

Recognizing the imporUnce of the ques-
»n, and the limited treatment it received
the briefing of this case, we decline to
lopt a flat rule that misrepresentations of
w are not actionable in this state. In*
ead, we hold, on the basis of this record,
lly that Wien did not misrepresent its
ring capacity.

(1Q11] Centra! to our decision on this
>int is the character of the alleged misrep-
isentation. Wien did not tell Bubbel any-
ling false, it merely failed to inform him
! the legal consequences of something
hich might happen (i.e.. that Wien could
jssibly settle the ALPA strike).I There
no evidence in the record suggesting that
rien anticipated such a settlement with
le striking pilots at the time it hired Bub-
. On the contrary, the record reflects
ren's intention to keep the replacement
lots in their jobs even after the strike
ided. Moreover, as the holding in Belk-
dp reflects, Wien’s right to voluntarily
reach its individual employment contracts
as not absolute: the subsequent collective
irgaining agreement dot» not relieve
fien of liability for breach of inconsistent
idividual contracts. In such circumstanc-
i, the appropriate remedy for Wien’s
reach of its commitment to keep the re-
lacements is a suit for breach of contract,
ither than for misrepresentation of
fan's capacity to enter into such con-
tacts."

Thus, we affirm the superior court’s
rant of a directed verdici against Bubbel
a his misrepresentation claims.

For the reasons set forth above, the
idgment of the superior court is RE-
FIRSED and {his case is REMANDED for
aether proceedings consistent with this
pinion.

L .If o failure lo warn a parly of the possibility
of a voluntary breach constifutes an actionable
‘misrepresentation, then all contracts would In-
i"plve misrepresentations.

We recognize that the Supreme Court's opin-
In Belknap v. Hale, iupra, contains language
ABesting that an action for misrepresentation
might be appropriate In factual circumstances
lJunilar to those before this court. However, the
r**preme Court In Belknap held only that feder-

F

STATE of Alaska, REAL ESTATE
COMMISSION, Appellant,

T.

Mynta JOHNSTON and Eva
Loken, Appellees.

No. 782G.
Supreme Court of Alaska.

May 4, 1984.

Purchasers of real estate who had re-
scinded earnest money agreement filed
claim with Real Estate Commission for re-
imbursement of earnest money from Real
Estate Surety Fund, alleging that brokers
had misrepresented boundaries of property.
The hearing officer concluded that brokers’
misrepresentation was innocent, but that
Fund provided recovery for such misrepre-
sentations and recommended that Fund re-
imburse purchasers’ deposit Commission
adopted decision and awarded deposit
amount, and brokers appealed. The Supe-
rior Court Third Judicial District Anchor-
age, Milton Souter, J., reversed award, and
Commission appealed. The Supreme Court
held that Real Estate Surety Fund does not
provide reimbursement to claimants for in-
nocent misrepresentations made by mem-
bers of real estate profession.

Affirmed.

1. Broker* <p4

Real Estate Surety Fund does not pro-
vide reimbursement to claimants for inno-

al labor law does not preclude "otherwise ac-
tionable" misrepresentation suits. — U.S,—
at 103 S.Ct. 3172 at 3178, 77 LEd.2d 798 at
808. The Court recognized that state law deter-
mines whether in action for misrepresentation
will lie in any particular ca:e. 1d. We con-
clude that our decision on Dubbel's misrepre-
sentation claim Is consistent with the holding of
Belknap.



c«n» misrepresentations made by members
of real estate profession. AS 08.88.450-
08.88.500, 08.88.460.

2. Appeal and Error *>842(8)

Applicable standard of review of supe-
rior court’s ((eesion construing statute is
one of independent judgment.

3. Statutes 0193

If legislative intent or general meaning
of statute is not clear, meaning of doubtful
words may be determined by reference to
their association with other associated
words and phrases.

4. Brokers 04

"Misrepresentation” as employed in
statute allowing recovery from Real Estate
Surety Fund for losses suffered as result
of fraud, misrepresentation, deceit, or con-
version of trust funds on part of real estate
broker does not include innocent misrepre-
sentation. AS 08.88.460(a, b).

Sec ﬁublilcat.io.n Words and Phrases
for other judicial constructions and

definitions.
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Before BUhkKCE, CJ,, and RABINOW-
ITZ, COMPTON and MOORE, JJ.

OPINION

PER CURIAM.

1 tis appeal presenta a First impression
question aa to the scope and applicability of
Alaska's Real Estate Surety Fund.l The
issue -ji»ed is one of statutory construc-
tion, namely, whether the Real Estate
Surety Fund provides recovery to claimants
who, in the context of real estate transac-

[. AS 01.88.450-500.

tions, Buffer losses due to innocent misrep-
resentations made by real estate brokers or
at vnts.

I. FACTS

Newly arrived in Alaska the Mulhollands
sought to purchase a home and contacted
Eva Loken, a sales person with .Area Real-
tors. In August of 1981, Loken showed
the Mulhollands Larry Gross' home located
near Eagle River. The following day the
Mulhollands made an offer on the house to
which the owner counter-offered. On Au-
gust 10, 1981, the parties entered into an
earnest money agreement and the Mulhol-
lands tendered one thousand dollars in ear-
nest money to Loken.

Subsequent to the initial eameBt money
agreement the Mulhollands contemplated
rescinding on the purchase agreement and
signing an earnest money agreement on
another home; they were distraught over
what they perceived as apparent misrepre-
sentations made by Loken concerning mid-
winter sunlight and driveway accessibility.
Eventually, after discussions with Loken
and Myma Johnston, nn associate broker
with Area Realtors, the Mulhollands decid-
ed to go through with the deal and they
signed an extension to the earnest money
agreement

On October 11, 1981, the Mulhollands
were asked to accept an "aa-built" survey
of the property; however, because the sur-
vey failed to depict the driveway the Mul-
hollands refused to aign or accept the sur-
vey. Johnston ordered an updated survey.
The updated survey revealed that the drive-
way encroached upon neighboring land to
the extent of ten feet by thirty feet.

Having contacted the seller, Larry Gross,
to discuss alternative solutions to the en-
croachment problem, Johnston informed
Loken, who in turn contacted the Mulhol-
lands. During the phone conversation be-
tween Loken and the Mulhollands a meet-
ing was arranged for October 23, 1981—
the day the earnest money agreement ex-
pired.
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At the October 23rd meeting between the
. Mulhollands and Johnston, the Mulhollands
terminated the transaction and signed a
recission agreement which provided that
the earnest money would be returned.
Johnston, however, on the advice of Area
Realtors' attorney, never executed the re-
cission agreement; the Area Realtors' at-
tomey felt that the encroachment was a
curable defect which did not render title to
the property unmarketable.

In December 1981, the Mulhollands filed
a claim with the Real Estate Commission
for the reimbursement of their earnest
money deposit Thereafter, a Real Estate
Commission hearing examiner conducted a
hearing on the Mulhollands’ reimbursement
claim.  The hearing examiner concluded
that Loken and Johnston had innocently
misrepresented the boundaries of the Gross
property. The misrepresentation of fact,
according to the hearing officer's finding,
"consisted of the implied assertion that the
driveway was included in the brijndarie3 of
the Gross property.” Concluding that the
Reel Estate Surety Fund provided recovery
for innocent misrepresentations of this na-
ture the hearing officer recommended that
the Fund reimburse the Mulhollands' ear-
nest money deposit.

The Real Estate Commission adopted the
recommended decision and awarded the

The superior court reversed the award,
holding that the Surety Fund did not pro-
vide recovery for innocent misrepresenta-
tion. The State of Alaska Real Estate
Commission now brings this appeal.

Il. THE REAL ESTATE SURETY FUND
DOES NOT PROVIDE REIMBURSE-
MENT TO CLAIMANTS FOR INNO-
CENT MISREPRESENTATIONS
MADE BY MEMBERS OF THE
REAL ESTATE PROFESSION.

[1] As indicated at the outset, the prin-

cipal issue presented in this appeal is
whether the Real Estate Surety Fund is
obligated to reimburse claimants for inno-
cent misrepresentations made by members
of the real estate profession. In relevant
part AS 08.88.460(a) provides as follows:
Claim for payment (a) A person seek-
g reimbursement for a loss suffered in
u transaction as a result of fraud, mis-
representation, deceit, or the conversion
cf trust funds on the part of a real estate
broker ... shall make a claim to the
commission for reimbursement....’

The superior court concluded that "mis-
representation” as used in AS 08.88.460(a)
was intended to encompass only intention
wrongdoing, not innocent or negligent
wrongdoing. More particularly the superi-

or court reasoned as follows:
1 think the term misconduct as used in
Section (b) of the statute implies inten-

V Mulhi\ ' . h e equivalent of their earnest
ft “.uvney deposit. The Commission's decision
££' was then appealed to the superior court.

2 The full lexl of AS 08.88.460(a) and (b) reads

. ol (4) the date upon which the alleged loss
jEy, atfollows:

was discovered;

IK.. (a) A person seeking reimbursement for a (5) the r.ame and addre>s of the claimant;
At loss tuffered in a transaction as a result of or (sic?]

jLi,LI fraud, misrepresentation, deceit, or the con- (6) the general statement of facts relative to
. version of trust funds on the part of a real the claimant.

(b) A copy of a claim filed with the com-
mission under (a) of this section shall be sent
to the real estate broker, associate real estate

l(f, estate broker, associate real estate broker, or (b)
V. real estate salesman licensed under this chap-
ter shall make a claim to the commission for

Ehlj?l' E%inr?r?wl;srgieon;]entThoenfoarnfworsnﬂalflutggise?(ggut%)(li m}e broker, or real estate salesman alleged lo have

yu der penalty of perjury, and Information e comm|||tted the mllsc?ntdugt rkesultlngllnllosses,

, Hjury, an ) as well as a real estate broker employing an

quired lo-th: supplied shall include the follow- associate real estate broker or feal estate

jfitP" (1) the name and address of the real estate zalesmanla_lleggdlto have Tommzl(t)tsd thg cfon-

W " Dbroker, associate real estate broker, or real uct resu.tm% In losses, at Jeast 20 days before

I-YV 1 estate salesman: : any hearing held on the claim by the commis-
m flI'  (2) the amount of the alleged loss; sion.

jrT 3) the date or period of lime during which

- the alleged loss occurred;
. 682P24-10
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tional-type wrongdoing, not negligent or
innocent wrongdoing. And | think the
mtatuta'i ub* of the phrase fraud, deceit,
miarepreaentation or conversion, particu-
larly with the term misrepresentation
coming sandwiched between fraud and
deceit and coming as it uoes amidst a
group of intentional-type wrongdoings,
coupled with the presence of the word
misconduct in subsection fb)» all indicate
that the proper construction of this stat-
ute lies in construing it as including
among its terms only intentional-type
wrongdoing, not innocent or negligent
but nonreckless wrongdoing. And |
think that that's squarely in line with the
comments of the chairman of the com-
merce committee. Furthermore, it
seems to me that with a real estate fund
limited by law to only 1500,000.00, if
we're going to open the flood gates to
innocent and negligent misrepresentation
claims lieing made against this fund,
tner? vtry likely soon wouldn't be any
fund te collect for dishonest-type actions
on the part of the real estate profession.

So I’'m going to reverse the real estate

commission and award judgment in this

case in favor of the appellants.

@)
rectly analyzed the question, and thus we
affirm the cuperior court's construction of
AS 08.88.460.

Prior to the establishment of the Real
Estate Surety Fund in 1974, real estate
brokers were required to obtain a real es-
tate bond. This corporate bond was made
payable to the state and was breached if
the licensee injured another by &wrongful
act or default in the conduct of the busi-
ness for which the license was issued. In
1974 the legislature created the Real Es-
tate Surety Fund. AS 45.85.010. [§ 1 Ch.
143 SLA 1974] As originally enacted the
Real Estate Surety Fund functioned simi-

3. The applicable standard of review here is one
of Independentjudgment. Wien Air Alaska. Inc.
\l/.gé)ze)pt. o/ Revenue; 647 P.2d 1087, 1090 (Alaska

4. In Start v. Alt*. 646 P.2d 203. 209 n. 4 (Alaska
1982), we held that the plainer the statute's

In our view, the superior court cor-

M2 PACIFIC REPORTER, 2d SERIES

larly to the surr y bond requirement In
relevant part the Surety Fund Act provided
that a licensed real estate broker when
obtaining or receiving a real estate license,
in lieu of obtaining a corporate surety
bond, had to pay a bond fee to the commis-
sioner. [AS 45.85.020(a)] Recovery from
the newly established surety fund was con-
ditioned upon the claimant first obtaining
"a final judgment in a court against a real
estate broker ....” If judgment was not
satisfied within thirty days from the court
order, the claimant could apply for a post-
judgment order directing payment out of
the Real Estate Surety Fund.

In 1980 the Real Estate Surety Fund Act
was amended, pro'’ for a simpler re-
covery process, [ac d8.88.450-.500] The
1980 amendment obvioted the requirement
that the claimant first obtain a civil judg-
ment before filing a claim for reimburse-
ment; instead, the Real Estate Commission
wtts remolded to function in a quasi-judicial
role, adjudicating the merits of Surety
Fund claims in administrative hearings.
[88 34-36 Ch. 167 SLA 1980] Procedures
governing the Real Estate Commission’s
administration of Surety Fund claims are
provided for in 12 AAC 64.280-.330.

[3] As the superior court correctly em-
phasized, nothing in the historical develop-
ment of the Real Estate Surety Fund di-
rectly indicates legislative intent as to the
scope of the Fund's coverage. Given this
background, we think a textual analysis of
AS 08.88.460 is controlling.4 The apposi-
tion of the term “misrepresentation” to the
termB "fraud," "deceit," and "conversion"
persuades us that misrepresentation should
be limited to only wrongful misrepresenta-
tions. A widely applied tenet of statutory
interpretation is that if "the legislative in-
tent or general meaning of a statute is not
clear, the meaning of doubtful words mny
be determined by reference to their associa-

language, the more convincing contrary legisla-
tive history must be. Setalso City o/ Homer r.
Gang!, 650 P.2d 396, 400 n. 4 (Alaska 1982); set
gen. North Slope Borough v. Soliio Petroleum
Corp., 585 P.2d 534, 540 (Alaska 1978) (where
we first adopted this sliding scale approach).
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tion with other Associated words and phras-
es." 2A C. Sands, Sutherland Statutory
Construction, § 47.16 at 101 (4th ed, 1973);
in accord: United States v. Raynor, 302
U.S. 540, 53 S.Ct 353, 82 L.Ed. 413 (1938);
State v. Taylor, 49 Hawaii 824, 425 P,2d
1014, 1021 (1967); Heathman v. Giles, 13
Utah 2d 368, 374 P.2d 839, 840 (1962). Sim-
ilarly: Matter ofHutchinson'’s Estate, 577
P.2d 1074, 1075 (Alaska 1977) (all sections
are to be construed together so that all
have meaning and no section conflicts with
another); City 0fAnchorage v. Scavenius,
639 P.2d 1169, 1174 (Alaska 1975) (each
part of a statute should be construed with
every other part or section so as to produce
a harmonious whole).

[4] In short, we hold that innocent mis-

representations are not within the ambit of

S. We think it appropriate lo further note that
when the Surely Fund was first established in
1974 and amended in 1980, Alaska did not rec-
ognize a cause of action for innocent misrepre-
Rotation. In Bevins v. Ballard, 655 P.2d 757
(Alaska 1982), this court first recognized a cause
of action against a real estate broker for inno-
cent misrepresentation.

the term "misrepresentation” as that term
is employed in AS 08.88.4C0(a). In reach-
ing this conclusion we have carefully con-
sidered each of the state's arguments per-
taining to legislative history, policy consid-
erations, and textual analysis and have
found none of them persuasive.l Thus we
affirm the superior court’s construction of
AS 08.88.460(a) and (b).*

AFFIRMED.
MATTHEWS, J., not participating.

w\_

6. The amicus has attempted to raise the ques-
tion of whether on this record any innocent
misrepresentation was made. In the procedural
context of this case this issue is not properly
before us and thus will not be addressed.
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Dear Real Estate Clients:

During the last Legislative session, the Alaska Legislature
amended the Real Estate Surety Fund statute. The changes 1in the
law are significant.

First, under the new law, the Real Estate Commission has the
option of considering a Surety Fund hearing to be a hearing on
the suspension of a licensee"s real estate license. If a Surety
Fund claimant receives an award from the surety fund after a
hearing, the Commission may suspend the license of a broker,
associate broker, or real estate salesman wuntil the licensee
repays the surety fund award plus the cost of the Surety Fund
hearing.

Second, if a Real Estate Surety Fund claim 1is 1less than
$2,000, the real estate licensee now has the option of requiring
the <claimant to bring a small claimsaction in District Court
rather than proceed through the Surety Fund hearing process. It

is not clear from the statute whether a broker could elect to
convert the small claims action to a court action under the Rules
of Civil Procedure.

Third, the new law requires i Real Estate Surety Fund
claimant to pay a filing fee of $250. This fee will only be
refunded if the claimant wins an award from the Surety Fund, the
claim is dismissed prior to a hearing, or the claim 1is

transferred from the Real Estate Commission to the District Court
as a small claims action.

On the whole, we believe this is a bad piece of legislation
for real estate licensees. Under the new law, a real estate
licensee faces the prospect of having his license suspended if
there is a Surety Fund award against him unless he makes

arrangements to pay the award. Thus, it 1is no longer true that a
Real Estate Surety Fund c."aim is a claim against the Surety Fund
and not the licensee. The Commission now has the option of

requiring the licensee to pay the award as a condition of keeping
his license.

The new law gives a broker the option for forcing the



claimant to bring a small claims action if the claim is $2,000 or
less. This provision merely encourages a claimant to increase
the amount of his claim to more than $2,000 if he wants to avoid
proceeding through the courts. Moreover, it 1is unclear under the
new law whether a small claims judgment for a Real Estate Surety
Fund claimant could lead to a license suspension. If that is the
case, then a real estate licensee"s license could be suspended by
the Real Estate Commission after an informal small claims hearing
by a district court judge. Since the district judges are often

plaintiff oriented 1in small <claims proceedings, electing the
small claims procedures could be risky business for a real estate
licensee.

The only good feature of this new legislation is the $250
filing fee. This fee may discourage the patently frivilous Real
Estate Surety Fund claims that are currently being filed by
claimants.

As you know, the Real Estate Surety Fund statutes have
caused real estate licensees nothing but trouble since the law
was changed in 1980 to allow the real estate commission to pay
claims from the fund without requiring claimants to proceed

through the courts. Since 1980, the Surety Fund statutes have
been changed twice, both times to the detriment of real estate
licensees. In 1982, the law was changed to require, in certain

circumstances, a real -estate licensee to pay the cost of Real
Estate Surety Fund hearings if an award 1is made against him.

To summarize, under the new Real Estate Surety Fund
statutes, the Real Estate Commission may treat a Real Estate

Surety Fund claim hearing as a license suspension proceeding. If
an award 1is made against a real estate licensee, the Commission
has the option of suspending the 1licensee®"s license wuntil the

licensee agrees to pay the Surety Fund award plus the cost of the
hearing under terms that are acceptable to the Real Estate
Commission. Thus, a real estate licensee must take every Real
Estate Surety Fund <claim seriously because an adverse result
couild .lead to suspension of the licensee®"s license,.

In our view, the Real Estate Surety Fund statutes as
presently enacted are an unnecessary burden to the real estate
industry. Real estate |licensees are forced to defend minor and
sometimes frivilous claims at great expense. The recent
statutory amendments make a bad situation worse because a Surety
Fund hearing may lead to suspension of a licensee®"s real estate
license.

We have said again and again that the. Real Estate Surety
Fund statutes must be repealed. We have drafted legislation
requiring Real Estate Surety Fund claimants to go to court and
get a judgment against a real estate licensee before applying to
the Real Estate Commission for payment from the Real Estate
Surety Fund. To the best of our knowledge, Alaska 1is the only
state that allows Surety Fund claims to be processed by hearing



officers rather than requiring claimants to proceed through the
courts. It is vital that the real estate industry get this law
amended. Until the law 1is changed, real estate licensees are
going tobe spending alot of time and moneydefending Real Estate
Surety Fund claims before Real Estate Commission hearing
officers.

If you have any questions on this matter, please do not
hesitate to contact me.

Very truly yours,

BANKSTON & McCOLLUM

WRF:dr
Encl.



Section 1. Application for payment out of fund of damages
remaining unpaid upon judgment against licensee for fraud, etc;
maximum liability per transaction.

(a) When any aggrieved person obtains a final judgment 1in
any court of competent jurisdiction against any person or persons
licensed under A.S. 08.88, wunder grounds of intentional fraud or
or intentional conversion of trust funds arising directly out of
any transaction when the Jjudgment debtor was licensed and
performed acts for which a license 1is required under A.S. 08.88,
the aggrieved person may, upon the judgment becoming Tfinal, file
a verified application 1in the court 1in which the judgment was
entered for an order directing payment out of the Real Estate
Surety Fund of the amount of actual and direct 1loss in the
transaction up to the sum of ten thousand dollars ($10,000) of
the amount wunpaid upon the judgment; provided that nothing shall
be construed to obligate that separate account for more than ten
thousand dollars ($10,000) per transaction regardless of the
number of persons aggrieved or parcels of real estate involved in
the transaction.

In the case of a small claims court judgment, the aggrieved
person shall file the verified application in the district court
in which the judgment was entered in favor of the aggrieved
person. The court shall then make a determination as to whether
the small claims court judgment was based on facts constituting
grounds for recovery under this section and may enter an order
directing payment of the small claims court judgment out of the

separate account 1in the Real Estate Surety Fund.



Section 1. Time 3«for" action” by -court” ~on e-application ~-for
payment ;e-required "showing- of-person- aggrieved .

The court shall conduct a hearing upon such application 30
days after service of the application upon the Real Estate
Commission. Upon petition of the Real Estate Commission, the
court shall continue the hearing up to 60 days further; and upon

a showing of good cause may continue the hearing for such further

period as the <court deems appropriate. At the hearing the
aggrieved person shall be required to show:
(a) He is not a spouse of the debtor, or the personal

representative of such spouse.

(b) He has complied with all requirements of this article.

(c) He has obtained a judgment as set out in Section 1,
stating the amount thereof and the amount owing thereon at the
date of the application.

(d) He has made all reasonable searches and inquiries to
ascertain whether the judgment debtor 1is possessed of real or
personal property or other assets, liable to be sold or applied
in satisfaction of the judgment.

(e) That by such search he has discovered no personal or
real property or other assets liable to be sold or applied, or
that he has discovered certain of them, describing them., owned by
the judgment debtor and liable to be so applied, and that he has
taken all necessary action and proceedings for the realization
thereof, and that the amount thereby realized was insufficient to
satisfy the judgment, stating the amount so realized and the

balance remaining due on the jJudgment after application of the



amount realized.

(f) That he has diligently pursued his remedies against all
the judgment debtors and all other persons liable to him in the
transaction for which he seeks recovery from the Real Estate
Surety Fund.

(9) That he is making said application no more than one

year after the judgment becomes final.



Section 3. Order-"of "Courtr®"grounds;" "defense "of -actions ;
burden® of "proof;"presumptionr dismissals?® "compromise -of-"claims .

Whenever the court proceeds upon an application as set forth
in Section 2, it shall order payment out of the Real Estate
Surety Fund only upon a determination that the aggrieved party
has a valid cause of action within the purview of Section 1 has
complied with the provisions of Section 2.

The commission may defend any such action on t"half of the
Real Estate Surety Fund and shall have recourse to all
appropriate means of defense and review, including examination of
witnesses and the right to re-litigate any issues, material and
relevant in the proceeding against the Real Estate Surety Fund,
which were determined in the wunderlying action on which the
judgment in favor of the applicant was based. If the judgment 1in
favor of the applicant was by default, stipulation, or consent,
or whenever the action against the licensee was defended by a
trustee in bankruptcy, the applicant shall have the burden of
proving that the cause of action against the licensee was for
fraud, intentional misrepresentation, deceit, or conversion of
trust funds. Otherwise, the jJudgment shall create a rebuttable
presumption of the fraud, intentional misrepresentation, deceit,
or conversion of trust funds by the licensee, which presumption
shall affect the burden of producing evidence.

The commissioner may move the court at any time to dismiss
the application when it appears there are no triable issues and
the petition is without merit. The motion may be supported by

affidavit of any person or persons having knowledge of the facts,



and may be made on the basis that the petition, and the judgment
referred to therein, does not form the basis for a meritorious
recovery claim within the purview of Section 1; provided,
however, that the commissioner shall give written notice at least
10 days before such motion.

The commissioner may, subject to court approval, com, ."omise
a claim based upon the application of an aggrieved party. He
shall not be bound by any prior compromise or stipulation of the

judgment debtor.



Section 4. Defense--of-eactionsr "conclusive-sadjudicaticnvof
issues .

The judgment debtor may defend an action against the Real
Estate Surety Fund on his or her own behalf and shall have
recourse to all appropriate means of defense and review,
including examination of witnesses. All matters, excluding the
issues of fraud, intentional misrepresentation, deceit or
conversion of trust funds, which are fin ly adjudicated 1in the
underlying action are conclusive as to judgment debtor and
the applicant in the proceeding against ie Real Estate Surety

Fund.



Section 5. Order--directing- -payment--crut--of" "fund T"-1Imi tation
erf-liabiilty.

If the court finds after the hearing that the claim should
be 1levied against the portion of the Real Estate Surety Fund
allocated for the purpose of carrying out the provisions of this
chapter, the court shall enter an order directed to the
commissioner requiring payment from the Real Estate Surety Fund
whatever sum it shall find to be payable upon the claim pursuant
to the provisions of and in accordance with the Jlimitations
contained in this chapter.

Notwithstanding any other provision of this chapter, the
liability of the Real Estate Surety Fund for th purposes of this
chapter shall not exc”od twenty thousand dollars ($20,000) for

any one licensee for which the cause of action occurred.



Section 6. Liability —crf "fund =-insufficient -sto-"pay claims;
distribubion-of monies?"ratier;"joinder«

If the amount of liability of the Real Estate Surety Fund,
as provided for in Section 5, is insufficient to pay in full the
valid claims of all aggrieved persons by whom claims have been
filed against any one licensee, such amount shall be distributed
among them 1ir. the ratio that their respective claims bear to the
aggregate or such valid claims, or 1in such other manner as the
court deems equitable. Distribution of such monies shall be
among the persons entitled to share therein, without regard to
the order of priority in which their respective judgment may have
been obtained or their claims have been filed. Upon petition of
the Real Estate Surety Fund, the court may require all claimants
and prospective claimants against one licensee to be joined 1in
one action, to the end that the respective rights of all such
claimants to the separate account in the Real Estate Surety Fund
for education, research, and recovery purposes may be equitably

adjudicated and settled.



Section 7. insufficient"money frr” fund” ;to" pay claims?
priority of "payment“"when® ~snfficient ~sums®” "deposited”"interest.

If, at any time, the money deposited 1in the Real Estate
Surety Fund is insufficient to satisfy any duly authorized claim
or portion thereof, the commissioner shall, when sufficient money
has been deposited in the Real Estate Surety Fund, satisfy such
unpaid claims or portions thereof, in the order that such claims

or portions thereof were originally filed, plus accumulated

interest at the rate of ten and one-half percent per annum.



Section 8. Sobi."ogaticm.

When upon the o o f the court, the commissioner has paid
from the Real Estate Surety Fund any sum to the judgment
creditor, the commissioner shall be subrogated to all of the
rights of the judgment creditor and the judgment creditor shall
assign all his right, title and interest 1in the judgment to the
commissioner and any amount and interest so recovered by the Real
Estate Commissioner on the judgment shall be deposited 1in the

Real Estate Surety Fund.



